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IN 'rHE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2258:
H. C. OUTLAW, Plaintiff in Error,
versus

JOSEPH PEARCE, Defendant in Error.

PETITION FOR ·vvRIT OF ERR.OR.

To the Honorable Justices of the Supretne Court of Appeals
of Virginia:

Your petitioner, H. C. Outlaw,. respectfully shows unto
your Honors that he is aggrieved by a judgment entered on
the 10th day of August, 1939, by the :Circuit Court of the.
City of Suffolk, in favor of Joseph Pearce and against your
petitioner, for the sum of $500.00, with interest. thereon from
the 26th day of July, 1939, until paid, and the costs. A transcript of the record, together with the original exhibits in·
1his action, are herewith presented.
This petition is adopted as the opening· brief, and a copy
was mailed to Mr. James H~ Corbitt, .Attorney at La.w, Suffolk, Virginia, on the 2nd day of December, 1939.
Oral argument of this petition is requested.
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*MATERIAL PROCEEDINGS IN THE LOWER
COUR,T.

The defendant in error filed a notice of motion a~;ainst the
plaintiff in error in the Circuit Court of the -City of Suffolk
on the 8th d~y of June, 1.939, alleging personal injuries and
damages to the extent of $10,000.00, received as ·a result of
a collision, at t]1e intersect.ion of Market and Clay Streets,
in the City of Suffolk, between the car of the plaintiff in error
and the automobile in which the defendant in error was riding and owned by the wife of the defendant in error.
The defendant in erro1' filed his bill of particulars and the
plaintiff in error filed the g·eneral issue and his grounds of
defense. The act.ion was ·tried in the Circuit Court of the
City of Suffolk, on the 25th and 26th of July, 1939, before a
jury and the Honorable James L. McLemore, J udg·e of said
Court. The jury found a verdict of $500.00 for the defendant
in error ag·ainst the plaintiff in error. The plaintiff in error
moved the Court to set aside the verdict of the jury on the
grounds that the verdict ,vas contrary to the law and the
evidence, and without evidence to support it; that tl1e Court
refused to grant certain instructions offered by the plaintiff
in error, and t]iat the Court erroneously granted certain instructions for the defendant. in error; and that the Court rejected certain evidenee offered by the plaintiff in error.
On the 10th day of A ug·u~t, 1939, the plaintiff in error suggested to the Court that the defendant in error is a non-resident residing at Louisburg, North Carolina, and that surety
for 3ll costs and damages that may be awarded to the plaintiff in error be required of the defendant in error pursuant
to Section 8519~ of the Code of Virgfoia. The Court de3* clined *to require security of the defendant in error, to
which act.ion of the Court in refusing to require securitJr
the plaintiff in error excepfod.
And, t]H~reafter, on the 10th day of Au!l11st, 1939, the Court
overruled all of the motions of the plaintiff in enor and entered jud,m1ent for the defendant in error, for the sum of
$500.00, with interest thereon from the 26th day of Julv, 1939,
until paid, and coshi; to which action of the Court in overruling· the motions of the p]aintiff in error and entering judgment for the defendant in error, the plaintiff in enor duly
excepted.
The nlaintfff in enor ~ave notice of ]1is intention to present
a petition to the Supreme Court of Appeals of Yir~dnia for
a writ of error and. RUlJPrsedcas; and on the 19th day of Augnst, 1H39, p;avc hond in a~cordance with Section 6351, of
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the Code of Virginia, in the penalty of $750.00, with. approved
security.
4*

*ERRORS ASSIGNED AND QUESTIONS INVOLVED.

1. The Supreme Court should enter an order vacating and
setting aside the judgment and proceedings in the Circuit
Court of the City of Suffolk, and dismissing the action of the
plaintiff for his failure to give security according to Section
3519, of the Code of Virginia.
2. The Court erred in granting plaintiff's Instructions
Nos. 1, 2, 3, and 5, over the objections and exceptions of the
defendant.
3. The Court erred in p;ranting; plaintiff's Instruction No.
4. own· the objections and exceptions of the defendant.
4. The Court erred in g-ranting plaintiff's Instruction No.
6, over the objections and exc0ptions of the defendant.
5. The Court erred in refusing to µ;rant defendant's Instruction A, as tendered, over the objection and exceptions
of the defendant.
6. The Court erred in refusing to grant defendant's Instruction G, over the objections and exceptions of the defendant.
7. The Court erred in refusing to set aside the verdict of
the jury as being contrary to the law and the evidence and
witl1out evidence to support it, and to enter judgment for
the defendant, and if denied, to grant him a new trial.

~FACTS.
The parties to this action will he referred to herein as
tplaintiff and defendant ns they appeared in the trial Court.
On the nig·ht of April 16th, 1939, about 9 :00 P. :M. (R., p.
49), at the corner of ·Market and .Clay Streets, in the City
of Suffolk, the plaintiff received some minor injuries as a
result of a collision between an automobile owned by his wife,
in which he was riding·, and an automobile owned and driven
bv the def Pndant.
"On the morning; of ..April 16, 1939, the plaintiff imd his
wife, who resided at Louisburg, North Carolina, left tl1eir
home in Mrs. Pearce's cnr (H., p. 144) to go to Norfolk to
sec tlie Fleet. They w•nre accompanied on this trip by Miss
Margaret R.ouse, Miss .Josephine Rouse and Mr. l. P. Lumpkin. Mr. Pearce was ~:oing on tl1e trip to drive the car, Mrs.
PP-arce lrnving- asked him to go and drive (R., p. 142). Mr.
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Pearce began the trip under the steering wheel at l1is home
in Louisburg· and drove to Suffolk, Virginia, a distance of
approximately 140 miles (R., pp.142, 32). When they reached
Suffolk comment was made on the fact that Suffolk had
"Stop" streets and not ''Stop" lights (R., p. 21). Mr.
Pearce drove North on Saratoga Street to the High School;
thence over to Clay Street, and .Southwardly on Clay Street,
a one-way street, to the home of :C. L. Pearce. From Mr.
Pearce's home he drove across the intersection of Market
and Clay Streets on to ,vest \Vashingion Street and to Norfolk to see the Fleet (R., p. 20). From there Mr. Pearce drove
back to Suffolk and again to the home of l\fr. C. L. Pearce
on Clay .Street (R., pp. 34, 51).
6*
*The plaintiff is the Chief EngfoeP.r of the water and
light plant at Louisburg·, North Carolina (R., p. 114).
Mrs. Pearce testified she paid for gas by giving a check for
some just outside of Louisburg·, North Carolina, and paid the
ferry tolls both ways (R., pp. 115-116).
After visiting Mr. C. L. Pearce's home on Olay Street, the
plaintiff and Mrs. Pearce got in the rear of the car, and Miss
Josephine Rouse and Mr. J.P. Lumpkin got in the front seat.
Mr. Lumpkin started driving, and the accident happened at
the corner of :Market and Clay Streets approximately 150
feet from the home of J\fr. C. L. Pearce (R., pp. 34, 66).
The defendant was driving his cur and on the front seat
with him were his brother, Haymond Outlaw, and Miss Alma
Sutton. On the back seat were 1\fisi:=; Violet Lowe and Mr.
Ernest. .Johnson. Thev were on their wav to l\fr. Outlaw's
home at Driver, Virp:i11ia, and had turned "from West Washington Street. into Pine 8treet, traveled North on Pine Street
to the intersection of Pine and l\farket Streets, where thry
stopped at the "Stop" Rign, which intersection ·is a distanc'e
of 342% feet from the jufersection of Clay and :Market Streets
(R., p. 88). They then proceeded EaRt on Market Street,. and
collided with the Pearce r.ar in the intersection at Market
and Olav Streets.
Market .Street runs East and West, parallel with and one
hlock North of West Washington Street. Clay Street runs
North and South and parallel ~vith Pine and Chestnut Streets.
Pine Street being one block WeRt of Clay Street, and Chest-;mt Street being one block V.l est of Pine Street. From Pine
RfrPet to Clay Street there is a downgrade of approximately
7.71 feet. (R., p. 88), and when proceeding South on-Clay Street
towards the corner of Market and Olay Streets, t11ere is an
upg-radc of 5 feet each 1.00 feet (R., p. 87). Market Street
7* An<l r.lay Street *are approximately 19 feet wide (R., pp.
41, 87).
1
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On the Northwest corner of the intersection of Market
and Clay Streets there is a residence facing on Clay Street,
known as the Wilson Home. The main part of the Wilson
Home sih; baek 33 feet from Clay Street (R., p. '91). The
front porch of this home is 23 feet from Clay Street (R., p.
96), which porch has a railing around it (R., p. 96). There.
is a he.dge commencing· at Clay Street and running along the.
South property line of the Wilson property and along the
North side of Market Street (R., pp. 72, 38), this hedge being about 6% feet from the South side of the Wilson Home
(R., p. 92) and about 3% feet high (Exhibit Plat). Between
this hedge and the Wilson Home there are some shrubs about
8 feet tall (R., p. 92). There is no curb or sidewalk on the
North side of Market Street Wl~st of Clay, but there are several trees West of Clay Street between the hedge and the
concrete roadway. There were several ca.rs parked along
the West side of Clay Street near this intersection with Market (R., p. 38). It had been raining that night (R., p. 41) and
at the time of the accident it was drizzling· rain and a bad
night (R., pp. 65, 100, 190).
Ma.rket Street is a throug·h street for traffic· going East
and West. Clay Street is a onr.-way street for traffic going·
South (R., pp. 30, 60), and Clay Street is a "Stop" street
at the intersection of Market (R., pp. 21, 28~ 38, 41). There ·
are four signs plainly visible to one approaching this intersection on Clay Street: (1) A "Stop'' sign on the North
eorner of t.he intersection (R., p. 99), (2) A "Stop" sign on
the NorthwPst corner of the inter~tlction (R., pp. 67, 98), (3)
A sign STOP painted in ln:rg-e lettcirR on the concrete on Clay
Street at the intersection (R., pp. 61, 67, 98) ; and ( 4) A oneway sign (R.., p. 99).
8*
*:'The above shlfo of fact!-; Reems definitely settled
without controversy. The controversv arose over how
the accident happened in the intergect.ion. ~
The plaintiff introclnr.ed evidence that .J. P. Lumpkin, who·
was driving the Pearce car South on Clay Street, drove up
to the intersection and cdire of tl1e sidewalk and stopped (R.,
p. 21) ; that he was as close to tl1e intersection as he could
~mt (R.., p. 22) and lie looked ean~fully in both directions and
did not. see a car corning (R., 11. 22) ; that he started across
tl1e 19 feet intersection in low ~rca,· (R., n. 22); that when he
got out in the intersection he ~aw the lights of the Outlaw
car And pw~sumed he had plenty of time to make it. (R., p. 22)
or that the Outlaw car would g·o to the· rear of him (R .. p. 23),
and kept on g·oing; (R., p. 22); that when he rP-ached the middle of the intersection h«? renlizecl the Outlaw car was com-
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ing faster than it appeared at first (R., p. 22). He accelerated
the car (R., p. 22) and was going about 10 miles per hour
when he was struck by the Outlaw car (R., p. 27).
When struck the front half of the Pearce car was across
the intersection and the back half of the car was in the intersection (R., p. 23). The Pearce car was struck on the right
·side about the middle (R., p. 58) and knocked over to the
Southeast corner of the intersection (R., p. 58). That :Mrs.
Pearce did not see the lights of the Outlaw car until they
were well out in the intersection (R., p. 118). :Mr. Pearce,
the plaintiff, tes_tili"ecl that ]\fr. Lumpkin did not see the Outlaw
car until he was "two-thirds across the street (R., p. 130) and
they were well ont in the intersection before he saw it (R., p.
130). The plaintiff is positive that when his car was struck
its position was two-thirds across the intersection (R., pp. 130,
144). The plaintiff's witnesses estimated the distance the
Outlaw car was from them when they first saw it as 75 to
9* 100 feet (R., p. 41), 60 to 85 feet (R.; p. 118). *The speed
of the Outlaw car was estimated by Mr. Lumpkin and
Mr. Pearce at between 40 to 50 miles per hour (R., pp. 31,.
28).
The defendant introduced evidence showing that the Outlaw car stopped at tlie corner of Pine and Market Streets,
(R., pp. 187, 201), and then started East on Market Street
towards Clay, a distance of 342% feet (R., p. 88) ; that the
Outlaw car was traveling between 20 and 25 miles per hour
(R., pp. 182, 201, 220); that the defendant and the occupants
of his car were 20 to 25 feet from the intersection when they
saw the Pearce car come out into tile interr.;;ection (R., pp.
183, 207, 221, 230) ; that the poreh of the Wilson Home has
_a railing on it and is only 23 feet from the corner (R., p. 96) ;
that the Pe.a rce car did not stop (R., pp. 183, 213, 231) and
was running about the same speed as the Outlaw car (R., p.
182); that tlle defendant blew llis horn (R., pp. 207, 222) and
tl1e accident happened before brakes could b<1 effectively applied.
The defendant tl1en drove his car to the South of Market
Street and stopped it out of traffic (R., pp. 220, 53, 60, 65) ;
that the Pearce car was Jocked in high gear after the accident
(R., pp. 158, 184) and that J.P. Lumpkin told the Police orfleer immediatcl:v after the accident he was drivin~: 10 miles
per hour before lie reached the intersection and 15 miles per
hour when the accident happened (R., p. 163); that by reason
of the grades one can see from Clay Street to l\farket Stree!.
up Market Street 1Jetter than one can see from Market Street
to Clay Street (R., pp. 70, 75) ; tllat if one stops at the "Stop"
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sign on Clay Street he could see up Market Street to Pine
Street very good and on to Chestnut Street (R., pp. 1.64,
165).
10•
c:Mr. Causey, the plaintiff's engineer, testified that
if the Pearce car had stopped with its bumper in line
with the Ridewalk, the driver could have seen to Pine Street.
intersection and from that point on you could see beyond
Pine Street (R., pp. 1.22, 123).

ASSIGNMENT OF ERROR NUMBER 1.
The Supreme Court sl1011ld enter an order vacating and
setting aside the judgment and proceedings in the Circuit
Court of the City of Suffolk, and dismissing the action of the
plaintiff for his failure to ~ive security according to Section
3519, of the Code of Virginia.
The plaintiff is a non-resident of Virginia and resides at
Louisburg, North Carolina (R., p. 128). On the loth day
of Aup:ust, 1939, the defendant sugp:ested on the record in
Court in this action that the plaintiff was a non-resident of
Virginia and resided Rt LouiRbnrg-, North Carolina, and required that security for a.11 costi::; and damag·es that may he
awarded to the defendant be required of him. The Court
refused to require f::ecurity of the plaintiff and the defendant
excepted (R., p. 12).
It is contended that the provisions of Section 3519 aro
mandatory and that nnle~s tl1e plaintiff give bond within
sixty (60)_ days as required by Scr.tion 6519, it is the dntv of
the Comt to vacate and set ai;;ide the judgment for the plaintiff in tlu~ Lowm' Comt. and dismiss 11is action; that the gecurity has not been -given as Rllg'Q.'<'Rtecl and tbe plaintiff has
not. been proven to be a reRiclent of this State.
11 >lie
*Section ;lfi]'9 wns 11mcndcd in 19B8 to cover actions
as we11 as snits, and t]1is Section provides as follows:
'' After sixty dwvR from such !=mggestion the suit or action
sha11, by order of the Conl't, he dismissed."
There fa no rea8on wlw a non-resident defendant sl10ulcl
11ot give security whe11 tl1c Ftc.tion is being- appealed to the
Supreme Court of Vindnfo. TJ1e costs arP. higher tl1an if the
CMc were finallv c011clndecl in the Circuit Court, and it could
work no prejudice to tlw plaintiff to be required to g·ive 1-1er.urity in fin appellate matter any more than it could work to
llis nrejudice by requiring· him to give security in n Circuit
Court. matter.
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Miller, Admr. v. Norfolk db TV estern Railroad Compa,ny,
47 Federal 264.
ASSIGNMENT OF ERROR NUMBER 2.
The Court erred in granting plaintiff's Instructions Numbers 1, 2, 3, and 5, over the objections and exceptions of the
defendant..
The ·court g·ave instruction on joint enterprise, which wa.s
defendant's Instruction I (R., p. 262), and also ga.ve an instrnction dealing with the contributory neg·ligence of the
plaintiff, which wa.s defendant's Instruction A (R., p. 253),
and assumed, correctly, that there was sufficient evidence in
the case to submit these questions to the jury.
The evidence on joint enterprise was that the plaintiff
and his wife, accompanied by three guests, started from Louisburg, North Carolina, to go down .to Norfolk to see the fleet
in a <mr belonging· to Mrs. Lila. T. Pearce, the wife of
12* the ii.plaintiff. Mr. Pearce testified that he was asked
by his wife to go and drive the car for her (R., p. 142)
and he started to drive the car when they left on the trip and
during the· entire trip of over 180 miles he drove the ()ar all
except approximately 150 feet. Not only did the relation of
husband and wife exist but the plaintiff was asked by his wife
to take charge and control this ca.r during this trip by driving
it for her and to exc1·cise the complete voice and control in
the management of it, with t]1e exception of 150 feet of the
trip.
That this instruction should -have been given is sustained
by the law of Virg·inia. TfTashin_qton and Old Domin-ion
Railroad Company v. 7,,~ll: 118 Va. 755 ;· 8 . .A.. L. RJJ. Co. v.
Terrell, 149 Va.. 344; Jla.. Railway d7, Power Co. v. Gor8uch,
120 Va.'655; Ro,qer,q v. Saxton, 158 Atl. 166.
Tlrn evidence on the question of contributory negligence
of the p]a.intiff, briefly, hcing: The plaintiff drove the en r
of MrA. Pearce in and through Suffolk on the n1orning· of this
accident. There was a. convPrsation in the automobile about
tbe fact that Suffolk had "Stop" streets instead of ''Stop"
li~:Ms. He visited C. L. Pearce's home on Clay Street the
morning of this accident and drov~ over the same intersection
at wl1ich t.hc necident occurred that night. From the plaintiff's t11eory of the case. this intersection fa a ''Stop" street
for trRffic going South on Clay Street. It. is well marked by
th1·ee (3) large and conspicuous signs. The corner is one in
which vision of approaching- cars iA not good. but had the
Pearce car stopped at this street intergcction and looked and
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listened so as to make looking and listening effective they would
have been bound t.o have seen the oncoming car of Outlaw.
It was a dark and rainy night and the Pearce car was driven
across this intersection without having stopped, and col13• lided in tbP intersection •with the Outlaw car, which was
to its rip:ht and had the rig·ht.of way; that the Pearce
car and the Outla:w car were traveling at approxh;ntttely the
same speed. It was clearly the duty of the Cotj.rt to give
the im~truotion on the contributory negligence of the plaintiff.

Norfolk d!: Western v. James, 147 Va. 175;
Director General v. Pence, 135 Va.. 329; ·
Soitthern Riv. Company v. Campbell, 172 Va. 311;
Gaines v. Campbell, 159 Va. 504.
·

After adopting the above theory of the ·case the Court
granted for the plaintiff four ( 4) finding instructions, teHing
the jury that if they believed from the evidence that the
defendant was guilty of any neg·ligence which was a proximate cause of the plaintiff's injuries, they shou]d find for
thP. p]aintiff. These instructions are:
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's

Instruction
Instruction
Instruction
Instruction

Number
Number
Number
Number

1 (R., p.
2 (~., p.
3 (R., p.
5 (R., p.

243),
243),
245),
248).

These instructions were clearly erroneous and highly preju.
dicial to the defendant. They were excepted to on the fol1owing grounds :
(]) They t.old 1J1e jury that they could find for the plaintiff if they believed the defendant was guilty of negligence
and did not require that the jury's findings be upon a prel)onderauce of the evidence.
Under such a state of facts the jury could have found
for the plaintiff on a. scintilla of evidence. The *scin14 * tilla doctrine haR been Hbolished in Virginia.

C. & 0. Railway Co. v. Stock d& Sons, 104 Va. 97;
Yeary v. Holbrook, l7l Va. 266.
The burden is upon the plaintiff in a civil suit or action
to prove his case by a preponderance of the evidence. This
rule is too well estab1isl1ed in our law to admit of dis~ussion
or citation of authorities.
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(2) All of these instructions were finding instructions and
directed that the jnry could find for the plaintiff even thoug·h
the plaintiff be guilty of contributory negligence and engaged
in a. joint enterprise. The defendant's theories of the case
were not covered in. these instructions and entirely ignored.
(3) Instruction Number 5 tells the jury that if the defendant was guilty of negligence, they should return a verdict in favor of the plaintiff, and then uses the following· language:

"* ~ * even if the driver of the automobile in which the
plaintiff was riding was also guilty of negligence, which proximately contributed to cause the accident.''
This instr1ietion tells the jury, in effect that you cannot impute negligence to the plaintiff on the theory of joint enterprise, in addition to all of the other objections assigned.
15*
4FThese instructions are highly erroneous and cannot
be cured by any other instruction granted by the Court.

Thomas v. 8-now, 162 Va. 654, at page 662;
Mann v. Ct·enshaw <f; Co., 158 Va. 193;
Atlantic Coast Line R11. Co. v. Caple, 110 Va.. 514;
Hatton, v. Mnuntford, 105 Va. 96;
A. C. L. Ry. Co. v. Newt.rm, 118 Va. 222;
Pocahontas, etc. Cn. v. Hair.c;fon, 117 Va. 1.18.

-....

'

ASSIGNMENT OF ERROR NUMBER 3.
The Court erred in granting plaintiff's Instruction No. 4,
over the objections and exceptions of the defendant.
This instruction attempts to deal with the question of 1ast
clear chance. The instruction purports to tell the jury that
if the jury believed that the defendant by the exercise of
ordinary care could have seen that the automobile driven by
Lumpkin was passing over the interRection and would likely
be struck if Outlaw did not stop its motion or slacken its
speed or change its course, and that if the defendant could
have seen this through the exercise of ordinary care, he could,
by tbe exercise of ordinary care, have averted the accident,
and the plaintiff wou]d bP entitled to a verdict.
This instruction a~ written reduces itself to purely a question of whether or not the defendant maintained a proper
lookout, and is clearly contrary to the law. The ]aw is well
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- settled that where two people are both guilty of negligence
which continues to the point of injury, the party charge16* able *under the last clear chance doctrine must have
seen the danger and peril of another who did not realize
his danger, and must have, after seeing this peril, had a
clear chance in time and space to have avoided the accident.
It is earnestly submitted that this instruction does not correctly state the law, and was erroneous and prejudicial.
Ben,nett v. Spencer, 167 Va. 268.

In addition this instruction, like the plaintiff's Instructions
1, 2, 3, and 5, does not require that the plaintiff prove this
case by a preponderance of the evidence, and the jury could
have found for the plaintiff on this instruction on a scintilla
of evidence.

C. &; 0. Ry. 'Co. v. 8toclc dl; Sons, 104 Va. 97;
Yeary v. Holbrook, 171 Va. 266.

It was error to grant this instruction.
ASSIGNMENT OF ERROR NUMBER 4.
The Court erred in granting plaintiff's Instruction Number 6, over the objectionR and exceptions of the defendant.
After granting all of the plaintiff's instructions the Court
then gave Instruction No. 6 (R., p. 249), in which the jury
was told that if they believed .Joseph Pearce was on ·a joint
enterprise as defined in Instrur.tion 1, and also found that
the driver of the Pearce automobile was guilty of negligence
which proximately contributed to the accident, then they
cannot find n verdict for the plaintiff as directed in plaintiff's Intsructions 1, 2, 3, 4, and 5, but if they should be of
the opinion that there wa.s not a joint enterprise, then
17* '"'the Raid Im:trnc1fom; 1. 2. 3. 4. and 5 should be considPrecl as written fl long- with other instructions given in
tlrn case.
It iR ca mestlv submitted tlrnt tl,is ·instruc.tion cannot cure
the errors in the nrevionR instruct.ions which were clearlv
erroncouR in so far ns .ioint enterprise is concerned, and tlli's
instruction, in which tl1e Court attempts to cure errors alrendy created, wl10l1y fails to deal at -all with the contributory 11eg-1igence of the nlaintiff, and, in effect.. tells the jury
that they may find fol' the plaintiff even thoug·h he was guiltv
of contrilmtory negligence. It completely omits the defend-
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ant's theory of independent contributory negligence on the
part of the plaintiff when the Court has granted an instruction for the defendant on contributory negligence of the plaintiff.

Thomas v: Sn.o'U,, 162 Va. 654, at page 662;
Mann v. Cre1islu11w db Co.: 158 Va. 193;
Atlantic Coast Line Ry. Co. v. Caple, 110 Va. 514;
Hatton v. Mountford, 105 Va. 96;
..A.. C. L. Ry. Co. v. Newton, 118 Va. 222;
Pocahontas, etc. Co. v. Hairston, 117 Va. 118.
In addition, this instruction, like all of the other instructions of the plaintiff, tells the jury they can find for Joseph
'Pearce without his proving his case by a preponderance o-f
the evidence, and it is erroneous in that respect and prejudicial.
In this case the Court has granted the "Rlaintiff six (6) instructions which give the jury opportunity to find for the
plaintiff on less .,.than a preponderance of the evidence. _In
fact it lets them find for the plaintiff on a scintilla of evidence if they so desire~ and fix that as their standard of
proof.
18«•
•rn addition, in this case the Court has granted five
( 5) finding instructions whfoh completely ignore the
defenses of contributory neg-ligence and joint enterprise. For
the Court of Appeals to stnmp its approval upon the instructions as given in this case would simply mean that parties in
litigation would be entitfod to get as· many :finding instructions as they could get completely ig·noring the theories of
their adversaries, impr~ss these instructions upon the jury
as forcibly as possible,, and then stick away in some instruction an instruction wl1foh att~mpts to cure that sort of situation. Such a practice and such a holding would not be
fair to litigants and would be the most prejudicial thing that
could happen in a lawsuit.
The defendant knows of no• greater errors that could have
been committed against him than the errors appearing in
these instructions.

ASSIGNMENT OF ER,ROR NUMBER 5.
-

The C:'onrt erred in refusing to g·rant defendant's InstrucA. aR tendered, over the objection a.nd exceptions of the
defendant.
The Court refused to gTant Instruction A as offererl and
ti011
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tendered by the defendant (R., p. 252), but amended this instruction and granted it (R., p. 253). The Court.took out
. of this instruction where it dealt with the contributory negligence of the plaintiff, the following language:

'' • * " and this is true even though you believe that the
defendant H. C. Outlaw was more neglige:nt than the plaintiff.',
19:1

*The defendant was entitled to have that language
in the instruction and entitled to have it granted and
read to the jury and it was err9r for the Court to refuse to
g-railt it.
Yeary v. Holbrook, 171 Va. 266;
Sniith, .Adm,r. v. Norfolk <IP. Traction 'Co., 109 Va. 453.

The Court also refused to grant and struck out of Instruction A, as presented, the following language:
'' And the Court further instructs the jury that even though.
you should believe from the evidence that the defendant H.
C. Outlaw was guilty of negligence, yet, if you further believe from a preponderance of t.lrn evidence that J. P. Lump·
kin was g·uilty of neglig·ence which contributed to the plaintiff's injuries and that the negligence of ,T. P. Lumpkin is
imputed to the plaintiff, yon cannot find for the plaintiff
ag·ainst H. C. Outlaw."

It is earnestly contended that it was error for the Court
to grant that part of the said instruction, and the same
should not have been stricken out. There was evidence· upon
which to justify the granting of it, and, in addition, it cor"".
rectly states the law.
110t

ASSIGNMENT OF ERROR NUMBER 6.
The Court erred in refusing to grant defendant's Instruc.;.
tion G, over the ohjertions and exceptions of the defendant.
This instruction reads as follows :
'' The Court instn~cts the jury that it was the duty of the
plaintiff to exercise such r(lasonablc and ordinary care for
his own safety as an ordinarily prndent and careful person
would ·have exercised under th(l same circumstances and conditions; and if you believe from the evidence that the plain-

14
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tiff did not exercise ordinarv and reasonable care for his own
safety he was guilty of negligence."
*There .was ample evidence upon which to submit to
the jury the question of the plaintiff's negligence. In
Instruction A the Court recognized the principle and held
-it applicable to .thls case. The instruction correctly states
the law and it·was highly prejudicial to the defendant's case
not to grant this instruction ..

20*

ASSIGNMENT OF ERROR NUMBER 7..
The Court erred in refusing to set aside the verdict of· tlte
jury as being contrary to the law and the <widencc and without evidence to support it, and to enter judgment for the
defendant, a.nd if denied, to grant him a new trial.
These instructions so confused the jury that the jury was
hung for some time, and, in addition to that tbe Court very
frankly told the jury: "I can readily see how you would
be confused in these instructions.''
As a matter of fact ,T. P. Lumpkin, the driver of the Pearce
car, is guilty of negligence as a matter of law, for driving
out, even if we accept his theory. He drove out into the intersection in the face of the oncoming car, whP-n that ca.r was
30 or 40 steps away from him, and, as he says, running at
40 t.o 50 miles per hour, and when he was in a "Stop" street
and the Outlaw car had the right of way.
In the case of Otey v. Blessing, 170 Va. 542, Justice Holt,
in delivering the opinion of tile Court, says as follows:
21 *

'"'"There can be no doubt about Otey-'s negligence.
The stop sign standing at the crossing and the mandate
of the statute (Code, section 21n4{132)') g·ive to the hig·h
road the right of way. Yet after having stopped and when
this fast approaching· car was but eighteen or twenty steps
away and in plain view, he attempted to pass in front of it
in a car sixteen feet long. It was almost a suicidal movement. To stop and not to look is inexcusable and inexplainable.
"Wherein was Blessing negligent? He passed from the
right to the center of the road when Otey stopped. Between
that movement and the accident there is no causal connection.
"It i~ natural to aRsume that one on a main highway rapidly
approaching a crossing, would take it for granted that another on a secondary road likewise approaching· it, but wl10
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had. stopped, did so with the intention of giving arterial
traffic the right of way. One who is required to stop has
not the right of way. That right, assuming that it had theretofore existed, is then suspended and remains suspended until he can proceed with safety.
"It is true that Blessing did not blow his horn, and it is
also true that he said he could stop his car traveling at forty
miles an hour in twice its length, if the roadway was not
slick. We doubt it. There was no occasion for Blessing to
blow his horn after Otey's car had stopped. That in itself
proclaimed that Otey would not undertake to proceed until
he could do so in safety. If it be conceded that Blessing
could stop his car under favorable conditions in twice its
length, his failure to stop does not necessarily indicate negligence for the minds and muscles of men do not act with
instantaneous efficiency when faced by some unlooked-for
emergency."

It being clear that ,J. P. Lumpkin is guilty of negligence
as· a. matter of law, and from the plaintiff's own testimony
that the plaintiff was engaged in a joint enterprise, the· negligence of .J. P. Lumpkin is imputed to the plaintiff, and not
only should the verdict be set aside, but judgment should be
entered for the defendant.
Michie 's Virginia. Code of 1936, Sect.ion 6215; Section 6363.
22*

*CONCLUSION.

For the reasons heretofore stated and the errors hereinabove assigned and discussed, your petitioner prays tha.t a
writ of error and .m,versedeas be allowed and granted in this
action: that the judgment and ruling of the Trial ,Court may
be reviewed and reversed; that the verdict of the jury be set
aside Rnd judgment ,mt.ered for the defendant, and, if denied,
that the vPrdict of the jury be set aside and the defendant
g-ranted a new trial.
Respectfully submitted this 2nd day of December, 1939.
H. C. OUTLA,v,
By CHAS. B. GODWIN, JR.,
Counsel. .
We, Chas. B. Godwin, .Tr. and Mills E. Godwin, .Jr., Attorneys at law, practicing in the Supreme Court of Appeals of
Virginia, hereby certify that in our opinion it is proper that
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the deci8ion in the above-entitled action be reviewed and reversed by this Honorable Court.
CHAS. B. GODWIN, JR.,
MILLS E. GODWIN, JR.
This petition for writ of. error an.d sttversedeas and the
record in this action will be filed in the Clerk's Offic.e of the
Supreme Court of Appeals, at Richmond, Virginia, and copies
thereof in thB Circuit Court of the City of Suffolk.
Received Dec. 5, 1939.
M. B.

,vATTS, Clerk.

Received Dec. 13, 1939.

C. V. S.
January 4, 1940. Writ of error and supersedeas awarded
by the court. Bond $1,000.
·

M.B.,v.

RECORD
VIRGINIA:
PLEAS before the Circuit Court of the ,Citv of Suffolk
on Tuesday, the twenty.-fifth clay of ,July, in "the year of
our Lord, one thousand, nine hunched and thirty-nine:
Be it remembered that hel'etofore, to-wit:
In the Clerk's Office of the said Coul't on the 8th. dav of
· June, 1939, came the plaintiff hy his att.orney and filed his
NOTICE OF MOTION FOR .JUDGMENT, in the fo1lowinp;
words and figures, to-wit:

,T oseph Pearce, Plaintiff,

v.
H. C. Outlaw, Defendant.
To H. C. Outlaw:
You are hereby notified that on tl1e 26th day of June, 1939,
that heing· the first day of the June. 1939, term of the Circuit ,Court of tl1e City of Suffolk, Virginia, or as soon thereafter as I can be heard, I, the undersigned, shall move the

H. C. Outlaw v. Josep'4 Pearce.

17

said Circuit Court of the City of Suffolk, Virginia, at the
Court House thereof, for a judgment against you fo.r the
sum of Ten Thousand Dollars ($10,000.00), which sum is
due and owing by you to me for damages, wrongs a.nd injuries, to-wit:

~

First: That, on 01· about tbe 16th day of April, 1939, I
was then riding on the back seat of a certain Ford Automo.
bile owned by Lila T. Pearce, as a g1.1est~ and tben being driven
by .T. P.. Lumpkin. and proceeding in a Southerly
page 2 } direction in and along a certain public street in .the
City of Suffolk, Virginia, known as Clay Street, at
or towards the intersection of the said Olav Street with another certain public street, known as Market Street, in said
City, and you were then also poRsessed of and owned a certain Chevrolet automobile. which waR then being driven by
you in and along said Market Str~et in an Easterly direction
towards its intersection with the said Olav Street.
And thereupon it became and was your wduty, in so driving
in and along said Market Street and in approaching or entering the intersection of said Market Street ,vith Clay Street,
to yield the right of way to tho Ford automobile in which I
was riding, which had entered said intersection prior to the
entering of the same by the Chpv1·olet automobile driven by
you. and to uRe or<linary and reasonable care to avoid running
into and injuring me in the automobile in which I was riding·
as a g;uest, but, notwithstanding the duty you owed me, you,
in approa.chinp; and entering said fotersection, were so reckless, careless, wanton and negligent in tlie management of
said Chevrolet automobi1c! and drove the same so unlawfully
that it ran into, upon and a.o:ainst the said Ford automobile
tlum heillg driven by the said .J. P. Lumpkin, and in which J
was riding on the back s~at as a :~·1wst, with great force and
violence. b:y reason of all of which recklessness, carelessness,
wantonnesR and nog·Hg·enre on your :patl,-and-8.S-U
pag-e 3 } proximate ca.us<? and result thereof, without any
fault or neglig·ence on my part, I was lacerated,
bruised~ torn and crushed, and suffered bruii;;es, contusions,
lacerations, broken bones and sprains, injuring my nerves,
flesh and bones, and crippling· my arms and legs, causing
great phvsical pain and distress and mental anguiBh, permanent and incurable injuries ·from which I shall continue to
suffer; and I have bP-cn obliged to expend and become liable
for diverR ~11ms of moww for doctors' services, medicines,
nursing· and l10spitalization and otl1er expenses, and will continue to incur like expenses in and about endeavoring to be
relieved and cured of my injuries.
·
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Second: That, on or about the 16th day of April, 1939, I
was then riding on the back seat of a certain Ford automobile .owned.by Lila T. Pearce, as a guest, and then being driven
by J.P. Lumpkin, and proceeding in a Southerly direction in
and along a certain public street in the City of Suffolk, Virginia, known as Clay Street, at or towards the intersection
of the said Cl'ay Street with another certain public street,
known as Market Street, in said City, and you were then also
possessed of and owned a certain Cl1evrolet automobile, which
was t]1en being driven by you in and along the said Market
Street in an Easterly direction towards its intersection with
the said Olav Street.
And thereupon it became and was your duty, in so driving
in and along tbe said Market Street, to use ordinary
page 4 ~ and _reasonable care to avoid running into and injurin~; mP- in the automobile in which I was riding
as a g·uest, but, notwithstanding the duty you owed me, you
were so reckless, careless, want.on and neglig·ent in the management of the said Chevrolet automobile, and drove the same
so unlawfully that it ran into, upon and against the F'ord automobile then being driven by the said J.P. Lumpkin, and iu
which I was riding· on the back sea.t as a g·uest, with gTeat
force and violence, by reason of all of which ree.klessness.
carelessness, wantonness and negligence on your part, and .a.s...-a_proximate cause a:niLresuU t}:t~reof~ __without any fault
-o.r_nru;digence on_!!!y_pt!_rj;, I was lacerated, bruised, torn Rnd
crushed, and suffered bruises; contusions, lacerations, broken
bones and sprains. injurin~: my nerves. flesh and bones, and
crippling my arms and legs, causing great physical pain and
distress and mental anguish, permanent and incurable injuries from which I shall continue to suffer; and I have been
obliged to expend and become liable for divers sums of money
for doctors' ·service~. medicines. nursing and hospitalization
and other expenses, and ·will continue to ineur like expenses
in and about endeavoring· to be relieved and cured of my
injuries.
By 1·e3~on of which and as a proximate result whereof I
have been dRmR2"ed to the extent of Ten Thousand Dollars
($10,000.00), and a judgnient will be asked therefor at the
hands of the said Court at the time and place hereinabove set
out.
page 5 } Given under my hand tllis 6th day of June, 1939.
1

.JOSEPH PEARCE.
By JAMES H. CORBITT,
His Attorney.
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.SHERIFF'S RETURN.
Executed on the 8 day of ,June, 19'39, within the County of
Nansemond, State of Virginia, by delivering a true copy of
the within summons Notice of Motion in writing to H. C. Outlaw in person.

J. F. CULPEPPER,
Sheriff of Nansemond Co.
page 6

~

And afterwards, to-wit:

In the Clerk's Office of said Court, on the 15th day of July,
1939, the said plaintiff by his attorney, filed his BILL OF

PARTICULARS, in the fo11owing words and figures, to-wit:
The said plaintiff, by his attorney, for a bill of particulars
in the above case, in addition to all allegations contained in
the notice of motion for judgment, alleges as foUows:
That the injuries, pain and suffering· and costs an~ expenses incurred by tl1e plaintiff were nowise caused or contributed to by any neg·lig·ence or wrongdoing on his part, but
that the same were cam;;ed wholly and solely by the recklessness. carelessness, wantonness and negligence, and unlawful
driving of the automobile of the defendant, in the following
particulars :
(1) In failing· to keep the automobile under proper con-

trol;
(2) In driving tl1e automobile with inadequate or improperly adjusted brakes ;
(3) In failing sooner to apply sncl1 brakes as the automobile was equipped with;
( 4) In viohlting the provision of the rigllt of way laws ai,
to fin interi;;ection;
( 5) In drivin~ t1w automobile at a ~peed in excess of a
reasonable speed under the cirr.umstances and traffic conditions obtaining at the time;
( 6) In driving the automobile at an unreasonable, reckless
and unlawful rate of ~meed;
(7) In failing to keep a proper lookout;
pa~e 7 ~
(8) In failin_g· to l1ave the automobile equipped
.
with such head lamps as the law requires;
(9) In failing to have the head lamps on the automobile _so
ronstructed, arranged and adjusted that they would, at all
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times when the automobile was in motion, produce the driving light that the law requires;
·
(10) The driver of the defendant's automobile had the last
clear chance of avoiding colliding with the automobile in
which plaintiff was riding;
( 11) And in such 9ther and further particulars as may be
shown at the trial of this case.
WHEREFORE, the plaintiff claims damages in the sum
of TEN THOUSAND DOLLARS ($10,000.00) for the following:
Doctor's services, medicines, nursing and hospitalization, and other expenses . . . ......... $
100.00
Personal injuries, p_ain and suffering ...·...... .
9,900.00
$10,000.00
JOSEPH PEARCE,
By JAMES I-I. CORBITT,
His Attorney.
page 8
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And afterwards, to-wit:

In the Clerk's Office of said Court, on the 19th day of July,
1939, the defendant by his attorney, filed his GROUNDS OF
DEFENSE, in the following· words and fig·ures, to-wit:
The said defendant, by his attorney, sets out the following·
as his g-rounds of defense in. the above-entitled action:
(1) The_ defendant denies each and every count and allegation in the plaintiff's notice of motion and bill of particulars.
(2) The defendant relies upon all matters provable under
the general issue.
(3) The driver of the automobile in which the plaintiff was
riding was g·uilty of negligence in failing to maintain a
proper lookout; failing to keep his car under reasonable and
proper control; in driv.ing at an excessive rate of speed and
i.n such manner as to endanger or be likely to endanger tl1e
lif P, limb and property of others;· in failing· to stop and look
at the intersection of Clay and Market 'Streets while he was
driving on a "stop" street; in failing to yield the right-ofway to the defendant's automobile which was to the right of
the car in wl1ich the plaintiff was riding, and in driving· out
into the intersection in front of the defendant's car when
both cars reached the intersection at approximately the same
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time; that the driver of the car in which the ·plaintiff was
riding had the last clear chance to avoid the accipag·e 9 }- dent; that the driver of the car in which the plaintiff
was riding was driving with inadequate and improp..
erly adjusted brakes and inadequate and improperly adjusted
.headlights; that the driver of the car in which the plaintiff was
riding was an incompetent driver and that the negligence of
the driver of the car in which the plaintiff was riding was
the sole proximate cause of the accident
( 4) That, the defendant was not guilty of any negligence
which proximately contributed to the alleged injuries of the
defendant.
( 5) That under the above circumstances and allegations
the negligence on the part of the driver of the car in which
the plaintiff was riding, the plaintiff was guilty of negligence
in failing. to exercise ordinary and reasonable care for his
own safety._
(6) That the negligence of the driver of the car in which
the plaintiff was riding is imputed by law to the plaintiff;
that the driver of the car in which the plaintiff was riding
was the agent, servant and employee of the plaintiff acting
within the scope of his duties, and that the plaintiff and the
driver of the car in which the plaintiff was riding were engaged in a joint enterprise, venture 9r undertaking.
(7) That the plaintiff had not sustained the damages alleged.

H. C. OUTLAW,
By CHAS. B. GODWIN, JR.,
·
His Attorney.
pag·e 10 ~

And afterwards, to-wit :

In the Circuit Court of the City of Suffolk, on Tuesday,
the twenty-fifth day of July, in the year of our Lord, one
thousand, nine hundred and thirty-nine:
This day came the plaintiff and defendant by their reRpective attorneys, and thereupon came also a jury, to-wit:
B. C. Ellis, Jasper W. Oliver, Ben M. Bruce, B. B. Briggs,
Sr., William J. Baines, J. Edward Brantley, and A. B. Ballard,
· who, being elected, tried and sworn to weJl and truly try the
issue joined, and a true verdict render according to the eyidence, and having· heard the evidence, by consent of the· parties, and with the assent of the Court, were adjourned until
tomorrow niorning at ten o'clock.
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And afterwards, to-wit:

In the Circuit Qoui·t of the City of Suffolk, on Wednesday,
the twenty-sixth ·day of July, in the year of our Lord, one
thousand, nine hundred and thirty-nine:
This day came again the parties by their attorneys, and
the jury sworn to try the issue in this case appeared in Court
in pursuance of their adjournment on ·yesterday, and, having
fully heard the evidence, the instructions of the Court, and
the arg'Ument of counsel, retired to their room to consider of
their verdict, and, after some time returned into Cou:r;t and
reported that they could ~ot agree on a verdict, whereupon
they were requested by the Court to return to their room to
see again if they could agree upon a verdict, and after some
time they returned into Court with the following verdict:
"We the jury find for the plaintiff and award damages in
the sum of Five Hundred Dollars,-B. B. Brigg-s, Foreman.''
Thereupon the defendant by his attorney moved the Court
to set aside the verdict, and grant the defendant a new trial
on the grounds that the verdict is contrary to the law and
the evidence, no evidence to support it, for the refusal of the
Court to gTant certain instructions offered by the defendant,
on the further ground that the Court erroneously granted
certain instructions for the plaintiff, and for the rejection of
certain evidence offered by the defendant, which motion the
Court takes time to consider-and the case is continued to a
later day of the term.
pag·e 12
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And afterwards, to-wit:

In the Circuit Court of the City of Suffolk, on Thursday,
the tenth day of August, in the year of our Lord, one thousand, nine hundred and thirty-nine:
This day came the defendant, before the entry of the final
order in this action and suggested that the plaintiff is a nonresident, residing at Louisburg, N. C., and required that security for all cost and damages that may be awarded to the
defendant be required of him.
·
The Court after ma tu rely considering the motion and requirement of the defendant doth decline to require security of
the plaintiff for all cost aud damag·es that may be awarded
the defenda11t, at the stage of the proceedings-To which action of the Court in overruling the motion of the defendant
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aud refusing to require said security of the plaintiff the defendant excepted.
page 13

~

And afterwards, to-wit:

In the Circuit Court of the City of ·Suffolk, on Thursday;
the tenth day of Aug·ust, in the year of our Lord, one thousand, nine hundred and thirty-nine :
This day ag-ain came the parties, by their attorneys, and the
Court having rtmturely considered the defendant's motion to
set aside the verdict of the jury and grant him a new trial
doth overrule the same.
It is, therefore, considered by the Court that the. plaintiff
recover of the defendant the sum of Five Hundred Dollars
($500.00) with interest thereon from the 26th day of July,
1939, until paid, and his costs in this behalf expended, and
that the Clerk shall tax in the costs allowance to each of .the
witnesses, .J.P. Lumpkin, Josephine Rouse, Marguerite Rouse,
Lila T. Pearce and Dr. W. C. Perry, who came from out of
the State, fifty cents for each day's attendance and four cents
·per mile for each mile beyond ten miles necessarily traveled
to the place of attendance; to which action of the Court in
overruling· the defendant's aforesaid motion and enterin~
judgm~nt for the plaintiff the def eildant duly excepted.
At the instance of the defendant, who desires to present
to the Supreme Court of Appeals a petition for a writ of error
and suversedeas to this judgment, it is ordered that if, within
fifteen days from this date, the defendant, or someone for
him, shall give bond with surety before the Clerk
page 14 ~ of this Court in the penalty of Seven Hundred and
Fifty Dollars ( $750.00), containi):'lg all the conditions as prescribed by Section 6351, Code of Virgfoia, and
conditioned according to law, the execution of this judgment
shall be suspended for fifteen days from the date of the entering of this order.
page 15
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And afterwards, to-wit:

In the Clerk's Office of the Circuit Court of the. City of
Suffolk, on the 19th day of August, 1939, the defendant executed the following BOND in words and figures, to-wit:
KNOW ALL MEN BY THESE PRESENTS, That we,
H. C. Outlaw and Fidelity and Deposit Company of Maryland are held and firmly bound unto the Comrnomvealth of
Virginia in the sum of Seven Hundred and fifty ($750.00)
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Dollars, to the payment whereof, well and truly to be macle
to the said Commonwealth of Virginia, we bind ourselves
and each of us, our and each of .our heirs, executors and administrators and successors, jointly and severally, firmly by
these presents. And we hereby waive the benefit of our exemptions as to this obligation. Sealed with our seals, and
dated this 19th day of August, one thousand nine hundred
and thirty-nine.
The Condition of the above obligation is such, That,
·whereas, the said H. C. Outlaw by petition to the Supreme
Court of Appeals of the State of Virginia, has prayed and
obtained a writ of error in, and a supersedeas to, and a judgment of the Circuit Com:t of the ·City of Suffolk, Virginia,
pronounced on the 10th day of Aug·ust, 1939, in the suit dependh1g· in said court, in which H. C. Outlaw as defendant
was adjudged to pay to Joseph Pearce as plaintiff the sum
of F1ive Hundred dollars ($500.00), upon entering into bond
with sufficient security in the Clerk's Office of tl1e
page 16 ~ said Circuit Court of the City of Suffolk, Virginia,
in the sum of Seven Hundred and Fifty dollars
($750.00).

NOW THEREFORE, If the said H. C. Outlaw shall perform and satisfy the said judgment in case the same be affirmed or the said writ of error and supersedeas be dismissed
and shall also pay all damages, costs and fees which may he
awarded against or incurred by the said H. C. Outlaw, in the
appellate court and all actual damages incurred in consequence of the supersedeas, then this obligation to be void, otherwise to remain in full force and _virtue.
H. C. OUTLAvV
(Seal)
(Seal)
FIDELITY & DEPOSIT COMPANY OF
l\tIARYLAND
By: J.E. vVl~ST
(Seal;
Attorney-in-Fact.
page 17
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And afterwards, to-wit:

In the Clerk's Office of the Circuit Court of the City of
Suffolk, on the 29th day of August, 1939, the defendant by
his attorney filed his NOTICE OF APPEAL, in the following
words and fig·ures, to-wit:
'rO JOSEPH PEARCE:
PLEASE TAKE NOTICE: That on the 3rd day of October, 1939, at Ten o'clock A. M., or as soon thereafter as he
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may be heard, the undersigned will present to the Judge of
said Gourt his certificate of exceptions t0- be signed by the
Judge and made a part of the record in this case.
· ·
YOU WILL FURTHER TAKE NOTlCE: That the undersigned will, on the same day, request the Clerk of said .
Court to make up and deliver to him a transcript of the record in the above-entitled case for the purpose of presenting
the same, together with a petition for writ of error and super.sedeas to the Supreme Court of Appeals of Virginia.
Dated this 25th day of September, 1939.
H. C. OUTLAW,
By Off.AS. B. GODWIN, JR.,
His Attorney.
Due, Legal and sufficient service of the within notice is
hereby accepted this 25th day of September, 1939.
JOSEPH PEARCE,
B"y JAMES H . .CORBITT,
His Attorney.
}Jag·e 18 }- Virginia :

In the Circuit Court of the City of Suffolk.
Joseph Pearce

v.
IL C. Outlaw.
RECORD.
Stenographic report of all the testimony, together with all
the motions, objections and exceptions on the part of the re.
spective parties, the action of the Court in respect thereto,
all the instructions offered, amended, granted and refused,
and the objections and exceptions thereto, and all other in- .
cidents of the trial of the case of Pearce v. Outlaw, tried in
the Circuit Court of the City of Suffolk, Virginia, July 25-26,
1939, before Hon. James L. McLemore, Judge of said Court,
and Jury, in the Circuit Court of the City of Suffolk.
Present: Mr..Tames H. Corbitt, for the Plaintiff.
Charles B. Godwin, Jr., fo~ the Defendant.

Mr.
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James P. Lumpkin.

J. M. Knight,
Shorthand Reporter,
Norfolk, Va.:
.' -

page 19 ~

~

Note: The witnesses were excluded from the
courfroom on motion of counsel for the defendant.

JAMES P.: LUMPKIN,
sworn on behalf of the Plaintiff, testified as follows :
By Mr. Corbitt:
Q. Please state your age, occupation and residence.
A.; ]\fy name is James P. Lumpkin, and I live in Louisburg,
North Carolina; twenty-four years old, and I am a lawyer,
attorney.
Q. Were you the driver of t:{ie automobile owned by Mrs.
Lila T. Pearce, in which Mr. Joseph Pearce was passenger
or guest on the riight of April 16th of this year?

A. Yes.

Q. Wherl a collision took place at the corner of Market
and Clay Streets in the City of Suffolki
A. Yes.
Q. Please te11 the jury why you happened to be in Suffolk
that day, and what you know preceding this accident and up
to the time of the accident.
A. ·On April 16th, it was Sunday morning, Mrs. Pearce
called me. I live several blocks from the Pearces, and she
asked me if I would like to go with her to Suffolk. She wanted
to g·o down and see the fleet before they left for
page 20 ~ the Pacific Coast, and I told her I would be delig·hted to go. So we went down to Norfolk, andQ. (Interposing) In going to Norfolk, did you come through
Suffolk first 1
A~ Yes, sir; we came throug·h Suffolk and went by Mr. C.
L. Pearce's home on Olay Street.
Q. Jlow did you g·o tliere f
A. We came in on West Washington Street, went on down
arid went do,\i"Il Safatoga Street, down by the school buildihg, and canie up Olay Street froni the school building. "\Ve
stopped at Mr. Pearce's home, but it so happened tha.t the
lady we went by to take to Norfolk with us was already in
Nbrfolk. W~ went in and siJoke t6 Mr. and l\ffa. Pearce. As
well as I remember, we spoke to Mrs. Pearce, and then went
on back up to W ashingfon Street, and then went on over to
Norfolk. We got back from Norfolk around 8 :30, or I imagine
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it was 8:30. We went back by Mrs. Pearce's home again to
see if the lady, Mrs. Rouse, who was from Louisburg and
was staying with Pearce, went to see if she had got back from
Norfolk because we didn't run into her over there.· When
we got to Mr. Pearce's that night, Mrs. Rouse was there. We
stayed there possibly half an hour or a little more or less.
I don't know how exactly how lon·g we stayed. We stayed
there a short while and talked. Then, when we got ready to
leave-Mrs. Rouse 's two daughters came down
page 21 ~ with us from Louisburg, and she suggested that
one of them stay. over and spend the night. There
was some prospect of her getting a job in Suffolk. So the
other Miss Rouse, Miss Josephine, and Mr. and Mrs. Pearce
and myself, were going on back to Louisburg that night. "\Ve
went out to the car and Mrs. Pearce asked me when we got to
the door if I would mind driving back, and I told her, '' Of
course not", that I wouldn't. Mrs. P.earce and Mr. Pearce
g·ot in the back seat, and Mrs. Pearce got in first and was
sitting behind the driver's seat on the left-hand side of the
car. Mr. Pearce was sitting on the right-hand side of the
back seat, and I helped Miss Rouse in the car in the front,
and I went around and got in the driver's seat. I drove on up
to the intersection of Clay and Market Streets. That afternoon we were coming through Suffolk; and Miss Margaret
Rouse, who was more familiar with the town than they were,
commented on the fact that the people of Suffolk did not us~
stop lights, but used stop signs. When we g·ot up to this in-tersection of Clay and Market Streets, there was a stop sign
on my right, a post. I pulled up just to the edge of the sidewalk. There was a cross, and stopped, came to a complete
stop. I asked just the occupants in general of the car. I
knew that we could have turned down and gone down Market Street, or could have g·o;ne straight on up Clay Street,
and I didn't know which was the easiest or the best to get
. out, and I asked which wa.s the best way to get out
page 22 ~ of Suffolk going· back home, .and Mrs. Pearce on
the back seat said, "If you go straight on up Clay
you ·will hit Washington". So I looked carefully in both directions. On my right there was some hedges and bushes
and things, and I looked from that direction and to the left,
and I .did not see any lights come in either direction. I was
as close to the intersection as I could get, as you are supposed to go when yon stop before you go out into it. I wasn't
in the intersection, but I was up to the sidewalk, and I started
on across, started on out into the intersection. As I pulled
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out into the intersection, of course, I was· going about three
miles an hour then, I imagine. I don't know exactly, but I
was in first gear. Then I saw these lights coming from my
right, and at the time when I first saw them they appeared to
be a goqd distance away, and so I naturally assumed I had
plenty. of time to get across the intersection, so I pulled on,
kept right on gohig. I never did stop at all.· I just kept on
g·oing across the intersec.tion, and when I g·ot right in the
middle, or about the middle of the intersection, I, of course,
could still see these lights coming from the rig·ht out of the
corner of my eyes, and I .realized they were coming much
faster than they appeared to, but I accelerated and kept right
on going, and the front part of the Ford I was driving was
clear of the intersection. It was clear out, the front half of
the car was. There was a fire hydrant on the right
page 23 r in the next block, the block we were going into,
and as well as I recall, the fro1_1t of the car was up
around the fire hydrant, and of course, that would leave the
back half out in the intersection. This car from the best that
I could see out of the corner of my eye didn't slow do,vn at
all. The lights came right straight on to us. It didn't swerve
or put on the brakes. I didn't hear any sound of brakes, and
after the accident I, some few minutes later, went and looked
to see if he had applied the brakes and possibly I hadn't heard
them. There were no sig11s at all that he had applied his
brakes whatsoever. In other words, he had come right on
at the same speed, apparently, without applying his brakes,
didn't sound his horn. As far as I could see, he never even
saw us before he struck us. I reallv .didn't think the car was
going· to strike us until it had hit ~us, because I realized its
befog half way out of the intersection, that he had plenty of
room to go behind ·us. Well, when he hit us it felt like a
freight train hit us. It knocked us clear over in the corner.
There w:as a telephone post there, and the car was lying on
the corner when I got out.
Q. Tell what happened when it knocked you over.
A. When it knocked me over it threw me over the steedmr
wheel. Of course, I was holding· on to it more or less, an~l
my head was 011 the side, because the car, in other. words,
seemed to kind of rise out of the air and fall over
page 24 ~ like that (indicating) and fell right on the side,
and this telephone post was there. I don't know
whether it would have gone further or not. I know that it
l1it on the side, 011 the left-hand side, 011 this corner, where
the two sidewalks come to the corner there. Of course, I saw
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stars for the time being, and I heard Mrs. Pearce., first thing
that I remember, was Mrs. Pearce groaning on the back seat,
It knocked her unconscious and she was moaning and groaning and saying incoherent things. And Miss Rouse was on.
top of me. I was under her. She fell right on top of me,
and I was in the steering wheel. Of course., that scared us
about half to death, and I tried to open the door. I notice·
when I tried to open it, it pulled me a whole lot; and I couldn't
push. I didn't have the strength to pull my shoulder and
chest, and I asked Miss Rouse to help me get this door open,
so she pushed and about that time someone had crawled up
on top of the car and pulled the door ·open from the outside,
for us. They had crawled up on top, of course, to get. the.
door open, and Miss Rouse had crawled back over so that I
could be next to the door trying to get it open, and I conldn 't
push because I didn't have the strength to do it, and I didn't
know at the time why I wasn't able to do it, but I knew it
hurt me when I tried. I crawled out and helped Miss Rouse
out, and the time I got up on top of the car somebody pushed
it over and I yelled, ''Wait a minute'', and Miss
pag·e 25 }- Rouse got on out, and I called and asked Mr. Pearce
if he could get Mrs. Pearce, or if he wanted us to
turn the car over and he said, "Turn it over to get her out".
So some of the men that got there pushed the car over on its
wheels, and they got Mrs. Pearce out. When they pulled her
out of the car it looked as if her leg was broken.
·
Mr. Godwin: Your Honor, I think we are trying injuries
to 1\fr. Pearce and not Mrs. Pearce, and I object. He can't
show the injuries to Mrs. Pearce.
·
The Court: Come more directly. to ~he issue, and not have
so much of the detail. It don't help the jury.
Bv Mr. Corbitt:
~ Q. Did people set the car up¥
A. Yes, and the car rolled back in the intersection some
when they set it up on its wheels, and I went and followed
Mrs. Pearce. Some men were taking her up to the hospital,
and I walked up there and came on back down, and it was just,
a couple minutes, to the scene of the accident.
Q. Where is this hospital you went with :Mrs. Pearce?
A. The hospital on Clay Street just several doors up from
_
where the accident occurred.
Q. When you came back to the scene 0£ the accident, did
you look at the car to see where it hit you Y
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A. Yes, sir; the car was up on its wheels, of course, and
there was a street light in the middle of the street, and we
looked and we saw that the car which had struck
page 26 } us had hit us on the baek, right-hand side right at
the back of the car, and the fender over the back
right near the bumper was all bent double, and the car was
damaged more on the other side where it hit the cement.
Q. Was the bumper struck too¥
A. Yes, sir.
Q. Rear bumper?
A. It had knocked the back end of the car open so that we
couldn't even close it, the place for the luggage back there, the
door there. So you couldn't have driven the car off if it
had been in driving condition. By that time Miss Margaret
Rouse, who was staying at Mrs. Pearce's that night, had arrived and she had asked me what happened.
The Court: Just don't tell that, what she says.
Mr. Corbitt: He said that she asked him what happened.
It is not what she told him.
The Court: What somebody else says is not material matter in the case. He can say what happened himself.
A. Well, I looked for the car that struck us, and there was
no car right in the immediate vicinity,. and I looked on down
Market Street for this first store there, and there was a car
parked down there, so Miss Rouse and I walked down to the
car. It was just about a car's length from the store up in
the direction from the intersection, and I walked up to the
front of the car and saw that the bumper on the
page 27 ~ right-hand side was broken and the grill was bent
in, and there was a boy standing there and I asked
who was the owner or the driver of the car, and he said he
was driving it. I said, "You certainly were driving fast.",
and we walked-about that time one of the policemen came
up. I think it was Mr. Hayes, but I am not sure because I
. didn't know them personally, and he asked me how fast I
was driving, and I said, ''Well, I just started the car and got
out in the intersection, and I imagine I was going about eig·ht
miles and not over ten at thn time of the collision''. He asked
me how fast the other man was driving in the other car, and
I said, "Well, from the best that I eould judge", that was
just my opinion of it, ''he evidently was driving between forty
and fifty miles an hour''. We walked up to where h~ was
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standing there, the Ford was, and there were two spots of oil,
one spot of oil was up at this storm sewer that goes under
the street, and that was where the car had been laying, and
the other spot was where the car had rolled back, and I was
telling the patrolman where the car had been laying before
they put it up on its wheels, and the boy who said his name
was Outlaw, said the car was here, because here is the grease
spots, and I told him that the car actually was up where the
other grease spot was, but that when it rolled down, naturally,
some more grease dripped out there, and so the officer told
us not to have any argument about it, and I said, '' All right,
sir. I won't.'' So there was nothing else said at
page 28 ~ that time. We went to the police station to make
a report of the accident. When we got up there
Mr. H. C. Outlaw's father came in, an elderly gentleman, and
I told himMr. Godwin: Your honor, we are going into conversation
with ]\fr. Outlaw's father. I wish the witness would confine
himself to what he knows about it, what either he or the de·
fendant did.
The Court: Just tell how the accident happened. That is
what we are trying to find out, and not what somebody else
talke.d about. We would get get along a heap better.
By Mr. Corbitt:
Q. Tell the jury whether or not there was a light there at
the corner of Market a.nd Olay burning that night.
A. Yes, sir, there was one.
Q. Then was there any reason that you know why the driver
of this car, Mr. Outlaw, couldn't see your car crossing the
street?
A. The only reason that I could think of was that he wasn't
looking:
Q. I believe you told the jury that you estimated the speed
of Mr. Outlaw's car as forty or fifty miles an hour. What
would you say now about it 1
A. I would Ray the same thing. Of course, I base my estimate on the fact that from the first time that I saw
page 29 ~ the car and the distance away it was, and it got
there so quick that it evidently was driving around
that rate of speed. That was merely an estimation I made
from going by the short distance of time that it took him to
get from where he was, when I first saw him, in on us.
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Q. Did you notice any slowing up of the car or anythingf
A. As far as I could tell, he didn't slow up at all. He
didn't make any attempt to.
Q. What do you say about any effort to avoid striking you
by bearing to his left or going around you T
A. It looked to me that he came straight just exactly as
he was, and didn't turn out a foot or an inch.
Q. You ·said something about looking there to find if you
could see where there was any sJdd marks made by his car.
Did you find any?
.
A. -No, sir; I did not.
Q. Did you see any other marks showing any skids of your
car?
A. Yes, sir, where the back wheels of the car that I was
driving there were two marks, one more or less overlapped
the other, and they weren't very long, just about two feet
long·, I imagine, approximately, where his car had hit us and
skidded like that (indicating) over to the corner.
Q. Knocked it around f
A. Yes, sir.
page 30 ~ Q. When you went out of Clay Street, or as you
were going- out of Clay Street across Market, how
was your car, about what position was it in Clay Streett
A. Well, the cars along there-Clay Street was a one-way
street-the cars parked on the right, and it isn't such a wide
street anyway, it appeared to me about nineteen feet wide,
and since the cars all park on the right, I was naturally in
the middle and to the left of the street.
Q. Well, when he hit you or after he hit you, you say you
saw these skid marks, and you estimated your rear wheels
skidded about three feet, you say?
A. Two or three feet, yes, sir.
Q. And your car was knocked ov:er on the side?
A. Yes, sir.
·
Q. How far did your car go after he hit you?
A. In respect to g·oing far, it didn't go forward at all. It
:i ust went over to the side.
Q. Turned over on its side f
A. Yes, sir.
Q. How far would you estimate the car of Mr. Outlaw went
after the. collision?
·
A. I would estimate that after he struck usQ. (Interposing) Sta~e to the jury as best you can about
the location. If you know something to fix the location by
without giving the distance, all right.
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page 31 }-

A. Well, this building on Market Street there,
he was not quite to the bui}ding. I would say it
was fifty or seventy-five feet after he struck us before he
stopped.
Q. About how far would you estimate from the building
was iU
·
A. About fifteen feet or something like that. · ·
Q. What assistance, if any, did Mr. Outlaw and the occupants of his car give you after the accident? ·
A. They didn't give any assistance whatsoever.·· that I was
ever able to determine or find out. I didn't· see them there
and nobody in my car, the car that I was driving, saw them,
and in fact, everybody else in Mr. Outlaw's ,car disappeared
except Mr. Outlaw. He was the only person I ever saw who·
admitted being in the car. Mr. Outlaw. told me that night
there was five other people in the car besides himself, and
the only ones I remember were a Miss Alma Sutton, and a
l\fr. Ernest Johnson, and his brother, whose name I don't recall, and another boy and girl. The next day he' or his brother,
one who was also in the car, told me there weren't but five
people in there.
Q. You said they didn't give you any assistance after the
accident. When was the first time you saw him after the
accident!
A. When I went down to his car and he was standing there.
Q. Was_ any sign'als given by Mr. Outlaw's car
page 32 ~ that night before he struck you Y
A. No, sir.
CROSS EXAMINATION.
By Mr. Godwin:
Q. Where is Louisburg, Mr. Lumpkin!
A. North Carolina, about thirty-five miles northeast of
&~~h.
.
.
Q. Northeast of Raleigh?.
A. Well, I would say northeast, in my opinion. I may not
be exactly correct.
Q. About how far is that from Suffolk?
A. Approximately 140 miles.
Q. And you drove from Louisburg to Suffolk and Norfolk?
A. I didn't say that I drove, no, sir. I rode in the ·car,
but I did not drive.
Q. Who drove Y
A. Mr. Pearce drove · down.

34

Sup~eme Court of Appeals of Virginia.
Jam.es P. Lumpkin.

Q. You w~re -.simply an invited guest Y
A. Yes, sir.. ,, ..
Q. To go ..~lojg with them on this trip¥
A. Yes, sir: ·:
Q. The purpose of going was because Mr. and Mrs. Pearce
·wanted to see the fleet, wasn't iU
A. I didn't say that at all. I said that Mrs. Pearce wanted
to go down and see ·the fleet.
page 33 ~ Q. ·well, Mr. and Mrs. Pearce together went
along, didn't theyf
A. Mr. Pearce went along, but Mrs. Pearce was the one
who wanted to go to see the fleet. She told us that morning
that she had planned to come down the next Sunday on the
. train, but when she woke up Sunday morning she had her
newspaper, and she saw that the fleet ·had been ordered back
to the Pacific Coast several days early.
Q. Well, now, howMr. Corbitt: (Interposing) Let him finish.
Mr. Godwin: There is no use to go into whether they were
coming on the train or what. They all came in the car to see
the fleet.
Mr. Corbitt: Let the witness explain.
Mr. Godwin: All right. Go ahead. It will just clutter
up the record.
A. Mrs. Pearce told us that she had planned to come down
the next week-end over the train to see the fleet before it left
for the Pacific Coast. On the Sunday morning she had her
newspaper and she saw tl1e fleet had gone-had been ordered
back early because of some war scare, and she decided that
she would drive down tha.t Sunday. If she was going at all,
she would have to, because she worked during the week and
she asked me if I would like to go with her.
page 34 ~.

By l\fr. Godwin :
Q. When you all left Louisburg, what time did
yon leave Louisburg that morning, do you remem-

bed
A. Well, I couldn't say exactly, but I would say around ten
o 'elock. It might have been a little after then, hut I think
it was around ten o'clock.
Q. When yon left Louisburg, Mr. Pearce was driving?
A. Yes, sir.
Q. And he drove until you got .to Norfolk!
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A. He drove until we got back to Suffolk.
Q. Until you got back to Suffolk!
A. Yes, sir.
Q. And the first time you had taken hold of the steering
wheel was at Mr. Pearce's house, wasn't it!
A. Mr. C. L. Pearce's house, yes, sir.
Q. And the accident happened about 150 feet from Pearce's
house, didn't it, or 200 feet 1
A. Well, it was approximately 150 feet from the house,
yes, sir.
Q. What kind of a car were you driving1
A. Ford.
Q. Well, now, what was the first stop you made, do you
remember!
A. The first stop that I made after. leaving Mr. C. L.
Pearce's house was at the stop sign.
Q. I mean when you left Louisburg. Did you
page 35 ~ stop anywhere Y
A. We stopped in the Red Apple in Murfreesboro, as well as I recall.
Q. Did you get gas there 1
A. No, sir; I don't think so. I am not positive.
Q. Where did you get your first gas t
A. I was not driving the car until we got back to Suffolk.
Q. I mean where did Mr. Pearce buy the gas, then 1
A. To be perfcctly frank, I don't recall. I don't recall
that he bought any gas.
Q. Did you fill it up before you left?
· A. I suppose that they did. I don't know where they did,
or whether they did or not.
Q. Was Mr. Pearce driving when he came to get you, or
did you go over to the house Y
A. When they came by and picked me up, Mr. Pearce was
driving the automobile.
Q. You don't remember buying any gas at all f
A. As well as I recall, the tank was sitting so close to
empty when we left the front of Mr. C. L. Pearce's house that
I knew we would have to get some shortly or we would be
sitting· on the side of the road.
Q. You went -on down to Norfolk and where did yon all
have lunch that day?
A. We had a late breakfast and lunch combined at the Reel
Apple in Murfreesboro.
pag·e 36 ~ Q. At the Red Apple 1
A. Yes, sir.
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Q. You were the guest of Mr. and Mrs. Pearce?
A. Yes, sir; I was the guest of Mrs. Pearce.
Q. And they furnished the lunch 1
A. No, we bought our individual lunches. I certainly did
not make them buy my lunch.
Q. You mean each one of you all paid for your own lunch?
A. I bought the two Miss Rouse 's lunch.

The Co.urt: What difference does it make one way or the
other who paid for his lunch t
1\fr. Godwin: Just one minute. Of course I object to the
court's remarks.
The Court: I still stand to it. I don't see any difference
who paid for the lunch.
Mr. Godwin: It is a question of whether or not it was a
joint enterprise here, and whether or not they had a community of interest in the purpose of the trip, and a voice
and control and management of the car, and a share in the
expenses is one of the essential ingredients of it.
The Court: I don't think so, but go ahead. On a party
like that, anybody might pay for the lun~h without being a
joint enterprise or anything· else.
Mr. GoLlwin: I will have to except to the court'"s
page 37 ~ remarks.

Q. And when you went on down, I believe you say you
didn't buy any oil or any gas during the whole trip t
A. We did not buy any oi] or any gas, as well as I recall.
I certainly didn't buy any, and I don't recall Mrs. Pearce
buying any.
Q. When you left Mrs. Pearce's, I believe you-Mr. and
Mrs. Pearce are no kin to Mr. Pearce here in Suffolk Y
A. I understand they a re not related at all.
Q. You had just met them by reason of the fact that a lady
was living there?
A. Well, the two Miss Rouses and I can't speak as to Mr.
and Mrs. Joseph Pearce. I don't know whether they knew
1Ir. C. L. Pearce previously. I did not know them before
April 16th.
·
Q. ·when you came out of the place and you started driving
awav, I believe you said that you drove up as close as you
could to the intersection and looked 1
A. I said that I drove up to the sidewalk, the edge of the
sidewalk. There was all this hedge and bushes and everything
growing on my right, and so I got as close as I could with-
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out getting out in the intersection to look because I couldn't.
have seen it I had stopped way back down the street.
Q. That street is a one-way street for the traffic the way
you are goingt
.
.
page 3$ } A. Yes, sir.
Q.. And there were some cars parked to -your
·
right, wasn't there, along those houses?
A. There wasn't a car parked at the stop sign.
Q. I mean there were cars parked along the street. between
Pearce's and the corner?
A. As well as I recall there were severa1 cars parked, but
they were not parked clear to the corner.
.
Q. But they were parked along the street.between Pearce's
and the corner?
A. Yes, there were sevei.:al. They were not parked up to.
the corner. There were one or two cars. There is a vacantlot between Mr. Pearce's house and the next house on up to
the corner, and the intersection of Market Street, and as well
as I can recall, there were one or two cars parked on the
right-hand side of the street, but they were not parked up
close to the corner.
·
Q. Now, there are lots of bushes and hedges along there,
aren't there Y
· · · ·
·
A. Right to, right at the corner, yes, sir. . ..
Q. And did you drive out far enough so that you. could get
a view up Market Street?
.
·
A. I drove out as far as I was allowed to drive out.by the
~~

.

Q. How far could you see up Market Stree~?
A. Well, because of the. hedges and everythmg,·
I couldn't see any great distance up there.
Q. About how fart
A. I could see a short distance. I looked and saw as far
as I could see.
Q. When you say a short distance, that doesn't mean any~
thing·. How far could you see, approximately, in feet or in
objects?
.
A. I don't want to tell you anything that isn't absolutely
correct, and I couldn't tell you exactly how far I could see
up Market Street.
Q. You have seen enough to judge the speed of the car by
the time it hit you, and you know how fast you were going.
Now, about how fa-r could ;you see up the street so as to be
able to judg_e the speed of an automobile?
page 39

~
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A.. The way thtt;t I judge the speed of an automobile was
by what I saw after I wa·s in.to the intersection.
Q. Will you point out some object, if you can, how far you
could see up the street, approximately!
A. At what time?
Q. At the time that you stopped and ~ooked.
A. I could see a short distance.
Q. Could you see as far as from here to that side of the
room over there (indicating) t
A. I have already told you that I didn't want to
J>age 40 ~ tell you anything that wasn't right, and I don't
see any object in here that I could point out that
would be exactly as far as I could see because I don't know
·
exactly.
Q. Could you see as far from you to the end of the buildfug Y
.
A. I doubt if I could have seen that far.
Q. Yon_ doubt if you could haye seen as far as from where
you are sitting to the end of the building?
A. Yes, sir. It is a reg11Iar bli:ad alley there. I couldn't
see any further than I could see, of course.
Mr. Godwin: Your honor, could we put in the record later
how far it is from. him to the end of the building?
The Court: About forty feet, I should judge.
Mr. Corbitt: Is this room forty feet long?
Mr. Godwin: Say thirty-five.
Q. Then you doubt if you could have seen thirty-five feetT
A. I doubt if I could have seen that far because the hedges
and the bushes and some crepe myrtles on the edge of the
street, and I couldn't see through all of them. I looked the
best I could, of course, but I couldn't see through them.
Q. When you drove out into the street and got out in the
street so that you could see, where was the Outlaw car at
that timef
A. ·when I got well out into the intersection, I
page 41 ~ said the Outlaw car was approximately somewhere
between 75 and 90 or 100 feet up the street from
the intersection. Between 75 and 90 feet is the best that I
can estimate. Of course, I couldn't know how far it was
exactly, but it was about that far.
Q. Were your lights burning T
.A. Yes, sir.
Q. His lights .were burning? .
A. Yes, I saw his lights after I got out in the intersection.
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Q. At the time of the accident it was raining, wasn't it?
A. No, sir.
Q. A misty rain?
A. It had been misting· previoits on the ride from Norfolk
to Suffolk, but at the time of the accident it was· not misting
as well as I recall.
Q. Do you know the widt4 of both of those streets 7
A. ~ don't know the actual width. I can give you an estimation of what I think it is.
Q. Both of them are ~ighteen feet streets, aren't they 7
A. I would say around eig·hteen or nineteen feet, yes, ~ir.
Q. Did you see the sign, '' Stop, through traffic'', on the
rig.ht of you ~s you drove up to the intersection¥
A. Yes, sir.
Q. Did you see the stop sign on the concrete down there!
A. I don't re~all seeing the stop sign on the
p~ge 42 ~ concrete, but I did see the one on the pole up to
my right. There was a pole there with a stqp sign
on it as plai~ as day.
Q. After the accident, you went up, I believe you said, to
the hospital. Did ,you again move your car until the officers
got there¥
.A. Did I move it?
Q. Yes, sir.
A. No, sir.
Q. W ~s it moved before the wrecker got it f
A. I don't recall. I don't know whether someone else
moved it while I was gone. I can't say about that. I don't
know. I know where the car was when I crawled out of it, ~:pd
I know where it rolled back to when they turned it up on
its wheels, but from then on until it was taken to the garage
I don't know where it was pushed, or by whom.
Q. Wasn't the fender bent down over the wheel so bad, the
back fender bent down over your wheel so bad that it scraped
so bad and hind the rear wheel that th~y had to pry it loose¥
A. What side of the car are you speaking of1
Q. The rig-ht rear side f
A. As I said before, I do not know what they did to move
the car because I evidently was down at Outlaw's car at the
time.
Q. You were in the automobile, and you have
page 43 ~ also brought a suit in this court against :M:r. Outlaw?
A. Yes, sir; I certainly have.
Q. And you have a suit pending here7
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A. Yes, sir.
Q. When the car was struck, I believe you said the car
· turned overf
A. Yes, sir.
_Q. Turned· over f
A .. Yes, sir.
Q. And from the time the car was struck until you got out
of it, you don't know what happened to the other automobile,
do you, you couldn't see it, could you, after it hit you?
A. Until the time that I got out of the Ford?
Q. Yes, sir.
Q. ·No~ sir; I couldn't see it.
Q. You couldn't see it, and the only thing you know is that
after the accident the car was turned up on the side of the
street?
A. I do know that my motor-of course, I had my foot on
the accelerator when we were struck, the car was in gear,
and so, when the car hit us like that (indicating) the motor
choked off and died down, and I do know that after the Ford
hit the sidewalk that I did not hear any car start up and
.
drive off. It was very quiet then.
Q. And you said you were in low gear, didn't
page 44 ~ you?
·
A. Yes, sir; as well as I recall I was in low gear.
Q. You say just now the car, Mr. Outlaw's, went 75 feet
before it stopped. Now, you couldn't see that car after it
hit you, could you?
A. If you will allow me, I will tell you why I said that,
because after my motor knocked off it was quiet and I could
have heard a car start up and drive off, and as I didn't hear
a car d1·ive off I assumed that when it hit us it bounced back
and went on down the street without ever stopping. In other
words, he was going so fast that I don't think it even stopped_
him when he hit us.
Q. If Mr. Outlaw did practically stop when he hit and then
drove off and parked against the curb, you weren't in position to see it, were you?
·
A. No, sir; I couldn't see it, not where I was down in
front.
RE-DIRECT EXAMINATION.

Bv Mr. Corbitt:
·Q. Did Mr. Outlaw claim to you that he stopped and then
drove up to :where you found him in his car?
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A. I remember that night, and I do not remember asking
him where everybody else was. I asked him how many in the
car, and he told me six, and I asked where the rest of themwere, because I wanted to know if they were -hurt, and of

course, asked where they were. He said that after
he stopped they took his brother or somebody to
the hospital. I never did get it exactly straight
because he had a bump on his head or something. He said
after he stopped-I don't know, but I gathered that he meant
after he stopped at the store or near the store.
Q. How long· have you been driving an automobile?
A. For nine years. _
Q. During that time of driving, do you not think you have
been able to judge somewhat the speed of an automobile¥
A. Yes, sir; I think I would.

page 45

~

That is all.

Mr. Corbitt:

Step down, please.

JiOSEPHINE ROUSE,
called on behalf of the Plaintiff, testified as follows :
By Mr. Corbitt:
Q. You are Miss Josephine R.ouse?
A. Yes, sir.
.
Q. Where do you live 7
A. In Louisburg, North Carolina.
Q. Were you with Mr. J. P. Lumpkin and Mr. and Mrs.
Pearce's automobile on the night of April 16th,
page 46 ~ this year, when an accident happened on_the cor~er
of Market and Clay Street, Suffolk?
·
A. Yes, sir.
Q. Did you start from Louisburg that morning with these
same people?
A. Yes, sir.
Q. Was anybody else in the car?
A. Yes.
Q. Who?
A. :My sister, besides Mr. and Mrs. Pearce and Mr. Lump·
kin.
Q. As I understand it, you went to Norfolk for the pur·
pose of seeing the fleet?
.A.. "Y'es, sir.
.
Q. Tell the j 1ry what happened that night after you left
Mr. C. 0. Pearce's house on Clay Street. Mr. C. L. Pearce,
I think it is.
1

~2
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."(o~~phi~e Bou~e.
A. We left {IJ~th.9:µ~El ~~d we didn:'t know which way to go,
because I had n13vet ~been to Suffolk and no one else didn't
kncnv Su:ff~lk
so we stoppeq. there ~t the stop sign
to see which: ~ay...to.go, and Mrs. Pearce said, "I think the
~hortest way ~s tcr ~: straig·ht'', ~nd so Jimmy, Mr. Lumpkin,
lookeq ~m4 we E!fa~.r.ted ~cross the street, and we got ~bout, I
wo~ld. say~ ~he front se~t w~s ~ll the way across the intersection and my face was turned toward the driver, I was
.
looking toward {~1e drive:r, and. the car hit us.
page 47 ~ Q. Yom· pack was ~urned ~oward tlle car which
hit YO\l ~
A. Yes, sir.
Q. You were, ~s I underst~nq, lo~king towards Mr. Lumpki~, ~he driv:er of yo~ cart
A. Yes, sir.
Q. Tell the jury what sound you heard, if any, made by
the car whi~h hit your C'\rf
A. I didn't hear a sound, brakes or anything.
Q. Did you hear the s~mnd of the hoqi t
A. Nq, $ir.
Q. Could you tell the jnry whether or not yon saw the
lig·hts of the approaching car at any time!
A. I saw the reflection, but J was sure tllat we had time.
We were already out in. the street before I saw the lights,
and I was snre we had fame to get across.
Q. Well, about where was your. car when it was struck
· by th~s oncoming car¥
A. I would say the front of the car, the seat where I was
sitting was clear of the intersection.
·
Q. And when you were struck, what happened to your car?
A. Well, it turned over on the side.
Q. What did you and Mr. Lumpkin do with reference to
getting out T
A. Well, Mr. Lumpkin said to ine that I was to open the
door, so he asked me to try to open the door. Well,
page 48 ~ I couldn't open it, and so he tried and he was trying to open the door, and I think someone jumped
Qn the car and opened it from the outside.
··Q. And got you out and Mr. Lumpkin out T .
A. Yes, sir.
Q. Then liow did Mr. and Mrs. Pe~rce get <>uU
A. The car was turned back over because she was unconsci9l1s, and the car was turned ha~~ over so they could get
her. out.
Q. Did you, that night, see any young people around the

·verf-~~11,
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car, or the occupants of the car that hit you Y Did they come
to your assistance, as far as you know 7
A. No, sir; I saw the driver after we had take~ Mrs. Pearce
to the hospital.
Q. Who was with you when you saw the driver?
A. Mr. Lumpkin.
Q. The driver of your car?
A. Yes, sir.
Q. Where did you go to see Mr. Outlaw!
A. We came back to the scene of the wreck and he WM
standing· over to the side of it, talking to a policeman~
Q. Over at the scene of the wreck or up where his car
was!
A. About not quite half way to the hospital. He was near
the wreck.
Q. In other words, he was on Clay Street then?
page 49 ~ A. Yes, sir.
Q. Between the hospital and the scene
the
wreck?
A. Yes, sir.
Q. Did you see Mr. Outlaw at his car?
A~ Yes, sir.
Q. Did you see where his car was after the accident?
A. Yes, sir.
Q. Where was thaU
A. It was about a car length from the store building on.
Market Street.

of

CROSS

EXAMINATION.

By J\fr. Godwin:
Q. What time did you all leave Mr. Pearce's that night,
l\Iiss Rouse ?
A. I wouldn't say exactly, around nine o'clock.
Q. v.,ras it raining at that time?
A. No, sir.
Q. It had been raining?
A. I don't think it had been raining. I think all during
the day it had been kind of misting.
Q. And when you left there I believe you said that you
were sitting· kind of facing the driver, is tha.t right?
A. Not exactly facing him.
Q. Well, I mean diagonally towards him?
A. Yes, sir.
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page 50

~

Q. And when you got up to the intersection there
did you look to see whether or not the cars were
coming either one way or the .other Y
A. No, sir.
Q. You did not?
A. No, sir.
Q. There was a conversation carried on between Mr.
Lumpkin and the Pearces on the back seat as to which was
the way to go?
A. Yes, sir.
Q. What did Mr. Pearce say about it f
A. I don't remember Mr. Pearce. I remember Mrs. Pearce
saying, "You go straight".
Q. And you don't remember Mr. Pearce saying anything?
A. No.
Q. Was he familiar with Suffolk?
A. No, sir.
Q. Do you_ remember looking after that f
A. Looking after?
Q. You never did look up the street?
A. No, sir.
·
Q. And the first time you saw the car it was right into yo-q,
wasn't it?
··
A. No, sir; I saw the reflections of the light.
· Q. When did you see them?
page 51} A. You mean what time?
Q. Yes.
A. I don't know exactly what time.
Q. And you don't know how far the car was away at that
time?
A. No, but it gave me the impression that we had plenty
of time to get across.
Q. You mean you were sitting looking in this kind of posi-·
tion (indicating) and you simply saw the reflection of the
lights shine in your glass, is that it t
A. I suppose so.
Q. You never did turn around and see the car, did you f
A. No, sir.
Q. Well, could you judg·e the distance of a car away by
the reflection that ~me into the glass when you didn't see it
and weren't looking at it?
A. No, sir.
.
Q. When you all left Louisburg, I belicye all of you lived
the re, didn't you?
A. Yes, sir.
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Q.
A.
Q.
A.

page
·
A.
Q:
A.
Q.
A.
Q.
A.

Q~

A.

Who was driving the car 7
Mr. Pearce.
Did he drive all the way to Norfolk?
Yes, sir.
Q. Did you go across the ferry?
52 ~ A. Yes, sir.
Q. Do you remember who paid the ferry?
No, sir.
·
·
Did Mr. Pearce p~y iU
I don't remember.
What?
I don't remember.
And you came· on back to Suffolk t
Yes, sir.
You weren't hurt, were you?
No, sir.
·

FLOYD BRYANT,
called on behalf of the Plaintiff., testified as follows :
•

•

••

.•

•

•

•

f

•

'.

I

I

1

By Mr. Corbitt:
·
Q. Mr. Bryant, you live in Suffolk¥
A. Yes, sir.
Q. On the corner off
A. Right across th~ st!eet, Market and Sarat9ga.
· Q. Tell the jury what yon know about the automobile ac- _
· cident that happened· at the corner of Clay and
page 53 ~ M~rket Street on the night of April 16th of this
yea~.
·· ·
.
·
.
A. There is not very much· I know about it, only that I wus
over here at the engine house before it happened. I was at
the engine house and heard the noise when they went together,
a1_1d we rushed down, rig·ht down there and we found one car
headed down Clay, one coming down Market1 and one was
lieaded down ·Clay, was turned over on the side and it was
;more on ·Clay than it was on Market. Over on the southeast corner it was, and we got them all out and turned the
car back over. There was one young .lady in the car we
couldn't get out so we turned the car over and set the car
back up and got her out.
Q. Was the car lying on the side, was it over on the curb T
A. It was over on the curb, yes, sir, on the southeast curb ..
Q. Did you n<;>tic~ where the other car was at that time T
A. The other car was down at Market Street, fifteen o~
twenty yards up against the curb.
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Q. From Clay Street Y
A. From the c~ner, yes.
Q. How far _wo~ld you say that was from the Leggett
Store?
· ·
A. I woul~ s,ay the car coming down Market Street was
about half way between the store and the corner.
Q. That space there now between the store and the corne_r
has wire netting around it, and is used by the city
page 54 } as a badmint911 court, is that right?
A. Yes, sir.
Q. Did you see the occupants of the car that came on down
:Market Street!
A. No, sir, I didn't notice that car at all, only it was sitting there.
Q. When you got to the scene of the accident how many
other people were there?
A. It wasn't but one or two. There was one gentleman
up on top of the car, I don't know who he was, trying to
pull the door open.
·
Q. Did you see any young people around there at all or
that were occupants of this car sitting on Market Street!
A. There were a couple young ladies sitting in the car at
that time.
Q. You mean the one on Market Street?
A. On Market Street, yes, sir.
Q. What I am trying to .find out is whether, as far as you
know, anybody who was in that car on Market Street came
back there to this corner to turn over or to help them?
.A. I can't say because I didn't know any of the parties
at all in either car. There was one sailor was on the corner
when we got back down there, and there was two sailors over
at the engine house talking to us and they went out with us
and l1elped us turn the car back.
page 55 ~ Q. Yon don't remember seeing any young men,
though, down there at the scene where the car was
turned overf
A. There was one or two around there, but who they was
I don't know.
Q. Yon said there ·was another sailor down on the corner f
.A. There was one sailor on the corner, but there was two
at the engine house with us.
Q. The one on the corner, do you know whether he was
in this automobile T
.A. No, he was standing on the street when we got out
there.

H. C. Outlaw v. Joseph Pearce.

47

Floyd Bryant.

Q. Where were you sitting in the engine house Y
A. We were sitting in the back end.
Q. Nearest to Clay Streett
A. Oh, yes.
.
Q. Well, now, you say you heard the crash Y
A. Yes, sir.
Q. How long did it take you to get from where you were
when you heard the crash to the corner of Market and Clay
Street!
·
A. I don't reckon it was over two minutes before we got
down there to the car.
Q. You say two minutes T
A. Yes, sir.
Q. How soon did you start Y
page 56 ~ A. We started just as soon as we heard it.
, Q. You went right out the door and went down
there!
A. Yes, sir.
.
Q. And when you went down you found this other car sitting up on Market Street somewhere half way between 7
A. I would say half way between the store and the corner.
Q. And the car on the corner was turned over on its side7
A. On the southeast corner.
Q. Mr. Bryant, did you notice there at that intersection of
Clay and Market to see whether or not there were any signs
of skidding by the car that came down Market Street?
A. No, sir; I didn't look for that at all, but I noted that
some people were in the car and we were busy trying to get
them out. I didn't look for that at all.
Q. After they got them out, you left the scene of the accident?
A. Then we had taken the car headed for Clay Street and
got it over on the opposite side of the street to clear the street
off after the officer got there.
Q. You mean on the opposite side of Clay Street Y
A. Yes, sir.
Q. On the right-hand side of Clay Street 7
A. Yes, sir, to get it out of the line of traffic.
Q. Is there anything· else that you know about this accident? I would be glad if you would tell the jury.
page 57 ~ A. That. is all I know about it. I don't k~ow
any more than what I told you.
Mr. Corbitt: That is all.
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CROSS EXAMINATION.
Bv lVIr. Godwin :
"'Q. I believe you said that the car was turned over and after
it was turned over you said you all got it out of the line of
traffic. You did what to it¥
A. We turned the car back over to get the lady out f'rom
the back seat. We couldn't get her out while the car was
turned over and we set the car back up and got her out, and
taken her over to the hospital.
Q. Did you say something about the car, that you got it
out of the line of traffic¥
A. After the officer got there we shoved the car over on
the opposite side of the street on the right-hand side to clear
up the traffic.
Q. The same ones that helped push it out on the other side
of the street¥
Mr. Corbitt: Hold on now. What was that question yon
asked?
Mr. Godwin: I said the group of people there that turned
the car over helped push it out of the way?
A. We didn't push them out until we got them all out.
page 58

~

By Mr. Godwin:
Q. Here is a little car here, and let this represent the street. Show us, if you don't mind, as best you can
with reference to this corner, how the car was turned over.
A. I believeQ. (Interposing) · Wait a minute. I believe you said it
was turned over on the southeast corner. Let this represent
the southeast corner.
A. Now, this car here (indicating) is one going to North
Carolina.
The Court: Come around to this side.
A. This car he.re (indicating) is going to North Carolina.
Bv 1\Ir. Godwin:
·Q. "Where is Clay Street?
A. This is Clay Street (indicating). Let this north and
this Clay Street. This car was going south and this car is
g-oing east. Now, this car here (indicating), going south, was
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going-this is the southeast corner-and this car looked like
it was hit, as near as I could get it, right along in here (indicating). It was hit right in the middle.
Q. In the middle f
A. In the middle and knocked over here· and turned over
on the side facing south. There was more of it on Clay than
there was on Market, when she turned over against the curb
like that (indicating). This car here had come on d9wn and
parked up agt8.inst the curb on Market Street.
page 59 ~ Q. Now, then, as I g·ather from this, the cars,
.
when they struck, the Pearce car going to Carolina was hit about in the middle?
A. I can't say where it was hit.
Q. I mean from the evidence 1
A. I can't say where it was hit because I didn't notice how
much the cars was engaged.
Q. Wel~ I understand that you put the cars down?
A. Well, somewhere it was hit on that side, knocked over
on this corner, but where it lauded I haven't said exactly or
where it had hit because I can't tell you.
Q. When it landed, it landed with how much up on this
sidewalk, was any on the sidewalk 1
A. I don't know how much was on the sidewalk. I can't
tell you that.
Q. vVhen you turned it back over like that., how was it then
with respect to the highway there, how much of it was in the
intersection f
A. Yvell, there was more of it on Clay Street going south
than there was setting this way (indicating).
Q. Then it was in both streets, but more in Clay Street?
A. More in Clay.
.
Q. That is just-now, I believe you did say that the .Out,law
car, which was going east on Market Street, had driven on
overt ·
page 60 ~ A. That was parked part up there on the curb.
Q. Against the curb?
A. Against the curb.
Q. Out of the traffic?
A. Out of the traffic. That car was out of the traffic when
they turned this car back, but this car here was turned over
about like that (indicating).
Q. Now, you live on that corner there. Are there any markings there as to stop streets and through streets T
A. I don't live on that corner. I liye right across the street
here.
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Q..Well, you live on this corner here, and the same thing
applies tp the other corner, doesn't itt
·
A. Yes, sir..
Q. Isn't Clay _street a one-way street like Saratoga f
A .. Clay Street, is a one-way street, yes, sir.
Q. And that is 'for traffic going south!
A. Yes, sir.
Q. Market sti·eet runs in which direction¥
A. Runs east and west.
o
Q. At the intersection of Clay and Market Street, is that
a stop street for vehicles on Clay Streett
A. Yes, sir.
Mr. Corbitt: There isn't any use in going into that. That
has been proven here, and I don't think anybody
page 61 ~ denies that.
Mr. Godwin: If it is conceded without having
to prove it that Market .Street is a through street and that
· Clay Street is a stop street at that intersection.
Mr. Corbitt: I won't admit that Market Street is a through
street in the se:nse you want to say that a man can go down
there any speed he wants.
Mr. Godwin: I didn't say that.
Mr. Corbitt: I will admit there are stop signs on Clay
Street at the intersection of Market. The evidence shows
here he stopped at that point.
By Mr. Godwin:
Q. Isn't there a sign at Market and Clay Street?
A. There is a sign right out in the middle of the street, stop
street.
Q. For thro:ngh traffi'c on Market Street?
A. Well, that is what it is put there for, but if a man is
going across the street and don't see nobodyQ. (Interposing) I am just asking yon about the signs.
A. The sign is there.
Q. And the same thing is true at Saratoga Street Y
A. Yes, sir.
Q. When you come down Market Street you come down a
slight gTade, don't you, from Pine to ·Clay?
·
A. Yes.
page 62 ~ Q. When you come from the north going south
on Clay Street, you come up an incline, don't you T
A. Very little.
Q. Well, it is about the same incline on both streets Y
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A. I don't know; I think it is more on Market than on
Clay.
Q. Both of them are inclined streets 7
A. Very little.
Q. There is a hedge built up practically to the sidewalk
there at the house on the northwest corner Y
A. !Northwest corner there is a fence right close to the
corner. There is not a space in between there and the street.
Q. And there are some bushes and shrubs there too, aren't
there?
·
A. Well, I didn't notice them there.
Q. Aren't there myrtle bushes there, nowt
A. I know there are some over on this corner, but over on
the other corner I couldn't say.
page 63

~

C. L. PEARCE,
called on behalf of the Plaintiff, testified ~s fol-

lows:
By Mr. Corbitt:
Q. Mr. C. L. Pearce, your residence and occupation, please

~,

.

A. Mercantile business, wholesale merchant.
Q. Did you operate, or do you operate the Pearce Tire
Company?
A. Yes, sir.
Q. Have you been in that business a good long time Y
A. About twelve or fourteen years.
Q. Where do you live in Suffolk, Mr. Pearce?·
A. On Clay Street.
Q. What number?
A. 207.
Q. Which side of Clay Street is that?
A. It is on the left side going down to the school from Market Street.
Q. That is on the west side of Clay Street 7
A. That is right.
Q. And it is north of Market Street?
A. Yes, sir.
~- How many houses between your house and Market
Street?
A. Two.
Q. Did an accident happe~ on the corner of
page 64 ~ Market and Clay Streets on the night of April 16th
this year?
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A. Yes, sir.
Q. Please tell the jury what you know about that.
A. I don't remember the night it happened, but I have
heard that that is the night of the 16th. These people that
were in this accident came by and stopped in to see Miss
Rouse 's mother that was boarding at that time. Mr. Lumpkin and Miss Rouse and Mr. Pearce and Mrs. Pearce, I think,
were in the party and they weren't there but a very few
minutes, I don't think, because they certainly didn't have
much time to stay. They went upstairs to see her mother
and stayed a little while and came down and came in the
front room and stayed maybe :fifteen or twenty minutes and
then left. I never we:ht out to the car. I was in the front
room and I remained there and just a yery few seconds I was
there, maybe a minute or two, I heard a slam o.ut on the street,
and I walked to the door and looked out, and I saw this yellow
car lying up on the side right across Market on Clay. I went
running· on down there to this car and some gentleman, I
don't know who, jumped up on the car and was yanking on
the door trying to pull it open to get it out. I helped catch
the first one that came out, Miss Rouse, and I helped catch
her and take her out on the ground, and we turned the car
back on its wheels. The first door we tried didn't open, so we
tried the other door and got :Mr. and Mrs. Pearce
page 65 ~ out of the back sc·at. But I have got a little ahead
of myRelf. After Miss Rouse came out of the first
door, l\:fr. Lumpkin came out, and when they got this car back
on its wheels, we took Mr. and Mrs. Pearce out and took them ·
up to the Virginia Hospital. ,Ve got her in there and after
we got her in the hospital, we went past where the car was
standing and quite a few had gathered up there then and I
went on back to the house.
Q. How was the car lying with reference to the corner:,
Mr. Pearce? Was it right on the corner of Market and Clay,
the southeast corner, I believe you said'?
A. Yes; I c.ouldn 't tell you the number of feet. It was up
just about, I would say, ag·ainst the corner. It might have
been just a few feet past the corner of the curb up south, but
very little because it turned up there, and it was drizzling·
rain, and it was a bad nig·ht, and I didn't measure it, anywa;v. I should say it was right near on the corner.
Q. Just about the corner?
A. Yes, sir.
.
Q. When you found this car knocked over, did you see how
the other car was?
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A. There was a car sitting down Market Street a few feet
from the corner, probably half way from the corner to this
old store that has been rebuilt, but I couldn't tell you whose
-car or what car. I saw a car sitting there.
Q. Who else was at this scene of the accident
page 66 ~ when you got there¥
A. I couldn't tell you anyone's name there, but
there was a bunch of people there that I knew, and I remember now there was Mr. Bangley, Chief Bangley.
Q. You said you heard the crash f
A. Yes, sir.
Q. How promptly did you go out of your door and go there
when you heard that crash?
A. Right immediately as soon as I heard it. I said that
that must be a wreck, and I rushed right out to the front door
as soon as I heard it.
Q. How far is it, or how many feet from your door to the
scene of accident, would you say t
.A. I couldn't tell you that. Those lots are forty feet, I
think, and there ·is the lot that I am on, makes the fourth
lot. It would be about 80 or 90 feet, I should say, from the
door. It might be more or less, I couldn't say.

CROSS EXAMINATION.
.

By Mr. Godwin:

·Q. Your house is the fourth lot f
A. Yes, sir.
Q. There are three lots between you and the corner, so
that would make 120 feet, plus the distance your door is from
the edge of your lot f
A. That would be around 120 feet, yes, sir.
page 67 ~ Q. To the edge of your loU
A. That is right.
Q. And your door is about in the middle of your lot?
A. Yes, sir.
Q. 120 plus 20, that is about 140 feet?
A. Yes, sir.
Q. I believe you said that the}r came by to see a lady who
was boarding at your house at that time f
A. That is right.
Q. The Pea.rces had the same name as yours 1
.A.. That is right.
Q. Did you know them before th~y came there that night?
A. Never had seen them before.

I
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Q. Now, you didn't go out of the house when they leftf
A. No, sir.
Q. You were still_ in the house Y
A. That· is rig~t..
Q. Well, now, Mr .. Pearce, about that corner there, is there
a sign there on t]J.e _northwest corner, the same side you live
on, '' Stop, througlt traffic'' f
A. Yes, sir.·
Q. Then isn't there painted a marker across the street,
"Stop".
A. Yes, sir.
Q. Down on the pavement °l
page 68 } A. Yes, sir.
\

The Court: (Interposing) That has been proved by the
adverse witness, and don't let's have that any more ..
Mr. Godwin: All right.

Q. When you go up to that stop sign on the street and stop
a car, how far up Market Street can you see at that time? Did
you get in one the other day and sit up and look up Market
Street?
A. Yes, sir.
·Q. And how far could you see up Market Street Y
A. I could see up past Pine Street very good) and could
see a car; in fact, one of the city trucks passed on Chestnut
Street during the time I was sitting there.
Q. If you were to stop a car at the stop sign there on the
street, and look to your right, you could have a view bevond
Pine Street f
"'
A. Yes:, sir.
Q. Could you see ('ars turning in Pine from Pine Street
into Market Street f
A. ·Yes, ·sir.
Q. Could you see them when they passed Pine Street going upt
·
A. Yes, sir.
Q. And when they crossed Pine Street f
A. Yes, sir.
page 69 ~ Q. And about how far beyond Pine Street could
you see?
A. Well, you could see very good. I would say half way
the block.
Q. ·Between Pine and Chestnut Y
A. Yes, sir.
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Q. And that is the other sidef
A. Yes, sir.
Q. Do you know approxi:µiately about how far it is from
the corner of Clay to the corner of Pine on Market¥
A. No, sir; I do not.
Q. It is a city block, is it not Y
A. Yes.
Q. When yon are approaching this intersection from Mar._
ket Street going east on Market Street, are there any hedges
there that obstructs the view?
A. Yes, sir.
Q. Does that come to the sidewalk?
A. There is a hedge that runs down to the sidewalk.
Q. It does?
A. All the way, yes, sir.
Q. Are there any bushes and shrubs there?
A. Yes, sir.
.
Q. Have yon been aroun?- there lately to look?
A. I pass by there practically every day.
Q~ How close do you have to get to the interpage 70 ~ section when you are on Market Street before yon
can see a car come up to the intersection from
Olav Street 1
.A. vVell, in coming down that hill in there somewhere, I
·Would say around 35 or 40 feet.
Q. Before yon can even see it Y
A. Yes.
Q. In the daytime, that was in the daytime, wasn't_iU
A. Yes.
Q. Now, in the daytime, could you see over the top of that
hedging, through those bushes, the top of a dark automobile?
·
·
A. I don't know as I could say, but I never noticed that
particularly.
Q. Suppose you are coming out on the street that yon live
on, on Clay Street. Do yon come up an incline or not Y
A. Yes, sir.
Q. Come up an incline 1
A. Yes, sir.
.
Q. When you g·et to a point 100 feet from the corner of
the intersection proceeding south on Clay, how far then, can
yon see up Market Street T
A. Well, 100 feet I couldn't say. You conldn 't see very
much, I don't think. I have never measured it to know just
exactly.
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page 71

~

Q. Is the view approaching· that intersection bet-

ter from one street than it is the other?

A. You mean coming up the streeU
Q. Yes.
A. "\Yell, it is better from Clay than it is Market because
those buildings there will cut you off until you get right up
to a certain amount of feet.
RE-DIRECT EXAMINATION.

By Mr. Corbitt:
·Q. Mr. Pearce, on the corner of Clay and Market, that is,
the northwest cor~er, that is the corner, is it not, that the
person going south on Clay Street would have to look up west
on Market Street, is that right?
A. Coming up Clay south?
Q. One going south on Clay when he gets to the corner of
Market, he could look west coming· down Market'¥
A. Yes, sir.
Q. Is that right?
A. That is right.
Q. On that corner there is a residence 1
A. That is right.
Q. Clay Street is a residential Street?
A. Yes, sir.
Q. And Market Street is a residential street?
A. Yes, sir.
Q. In addition to that residence being on the
page 72 }- corner, how· far would you say the south wall of
that house is from the corner, best you can estimate?
A. The south wall from the corner of Clay Street?
Q. How far is the south wall of the residence on the corner
from the curb of Market Street, north curb of Market Street 7
A. I couldn't tell you.
Q. Do you know how far, approximately, the house on the
corner sits back from Cla.v Street?
A. I would say around ·25 or 30, maybe 35 feet from the
curb, just g·uessing.
Q. In other words, you thiiik the front house on Clay Street
at the corner, northwest comer from Market and Clay is back
35 feet from the curb into Clay Street?
A. That is the front of the building!
Q. Yes, sir.
A. I should think so, yes, sir.
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Q. On the side of that building up and down Market Street,
there is a hedge there, isn't there Y
A. Yes, sir, there is a hedge.
Q. Between that hedge and the house there are some
shrubs, are there not i
A. There might be, I wouldn't say for sure. There is some
on the outside of the hedge next to the curb.
Q. Don't you know that between the hedge and the house
there is one shrub known as forsythia, which bloom out yellow in the spring and another shrub known as
page 73 ~ spirea, which blooms out white in the spring. That
is between the hedge and the house Y
A. There might be some shrubs in between, but I wouldn't
say for sure.
Q. Don't you know that between the hedge and the curbing
there arc some shrubs and crepe myrtles?
A. Yes, sir, that is right.
Q. ·when you are coming south on Clay Street, and come up
to this stop sig·n?
A. Yes, sir.
Q. When an automobile stops to look up Market Street west,
you have got that house on the corner, you have got the shrubs,
if there are some, between the hedge and the house f
Mr. Godwin: One minute. You are telling him. He is the
witness. He put him on, your honor, and he is now telling him
how many things are there. I think Mr. Pearce is perfectly
capable of taking care of himself.
:Mr. Corbitt: I don't think you have to take care of him.
Mr. Godwin: I ask you honor that you not permit him to
testify, but let Mr. Pearce do it.
The Court: Vve )iave spent a great deal of time. It looks like
its clouding the situation. The jury here knows perfectly
well.
Mr. Godwfo : I would like to ask the jury to view
page 74} the place anyhow.
Mr. Corbitt: That is what I want, too. I want
tlrn jury to go over ther~ and vie,_v it for themselves.
The Court: Just let hun say w1thoutl\f r. Corbitt: But he said it, and he said something to him
that I want to say if he says something again. I have a right
to do that on cross examination.
The Court: But you are not on cross examination
Mr. Corbitt: As to that I am, sir.
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The Court: I dpn 't understand that being the law.
Mr. Godwin: . He made a witness on that question.
The Court: Go ahead. It didn't make any difference
whether you cros_s .'.examined or not.
By Mt. Corbitt:
Q. Now, I say when a man comes up to the stop sign going
south on Clay Street and stops, that is the house on the northwest corner of Clay Street there, and you said you didn't know
whether there were any bushes or shrubs between the hedge
and the house or not, but you did say there was a hedge there
and that the shrubs and bushes between the hedge and the curb
are on Market Street, is that right Y
A. I said I wasn't positive about it between the hedge and
the house, but I was positive about it on the outside because
the trees are larger than on the inside.
Q. How far did you say t~at a man can see up
page 75 } Market Street at that stop sign?
A. I said he could see up as far as Pine Street,
probably half the way between Pine and Chestnut, very clear
view, and could see a car passing on Chestnut Street. That
is looking directly over this hedge that is cut down into a level
with the bushes standing up on each side, probably there are
some on both sides, but standing up there is a clear view, and
sitting up in the car you can see that distance.
Q. Has that hedge been cut this summer, do you know?
A. Couldn't say.
Q. When a man comes down Market Street going east, how
far was the farthest point from Clay Street that he could see
this man sitting in the car that we haye just been talking about,
looking west on :Market 1
A. Well, I would say·he would be somewhere around 30 or
40 feet before he would have a clear view ·coming down that
street.
Q. Is it not a fact that a man would. have a clear view from
Clay Street up to Pine .Street, that to have a clear view from
Clay Street up to Pine Street, he would have to have his car
o,ut in the intersection Y
A. No, sir;· I would say not. This car stopped right direct
on the line which is there.
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.
called on behalf of the Plaintiff, testified as fol-

lows:
By Mr. Corbitt:
Q. Your age, residence and occupation 1
A. Age isQ. (Interposing) Oyer 21 Y
A. I am over 21, and I am eligible to vote, and occupation
is photogfa pher.
·
Q. Where do you live 7
A. Live in Suffolk.
Q. How long have you been a professional photographer?
1\fr. Godwin: I will agree tliat he is competent.

A. Over 25 years.
By Mr. Corbitt:
Q. How long have you been engaged in the business of photogTapher in the City of Suffolk?
A. Twenty-two years.
Q. Did you, at my request, take a picture showing the intersection of Clay and Market Streets in the City of Suffolk?
A. Yes, sir.
Q. ·when did you take the~e T
A. July 17th of this year.
Q. I hand you a picture and ask you where your camera
was located when this was taken, and what that represents Y
A. Gentlemen, this picture here shows the genpage 77 ~ eral layout of the intersection of Clay and Market
'
Streets. It is taken with the camera on Clay Street,
looking· south. This is marked, "street" running down here
at this intersection. You are looking down Clay Street.
Q. What street were the automobiles on in that picture!
A. On Clay Street. The street is on Clay street.
Q. The street is on the street? You mean the automobiles
are on Clay Street?
. A. Yes, that is right, and the camera was on Clay Street.
Q. How far was your camera from the intersection of Clay
and Market when this picture was taken 7
A. Approximately 100 feet. ·
Q. Your camera was pointed south 7
l
A. South.
Q. Right down Clay Street?
I

I
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A. When I say south, I mean towards vVashington Street,
looking towards Washington Street.
Mr. Corbitt: I offer this in evidence.
(Whereupon said exhibit was
hibit 1".)

marked

"Plaintiff's Ex-

CROSS EXAMINATION.
By Mr. Godwin:
Q. You didn't take any pictures with the kodak

page 78

r looking east towards Market Street?

Mr. Corbitt: Well, wait a minute. Wait until I get through
with him.
DIRECT EXAMINATION (Continued).
By 1\fr. Corbitt:
Q. I show you another picture, Mr. Hamblin, and ask you
if you took that picture, where your camera was, and what
that represents.
A. Yes, I made this picture. . This picture is taken looking
east on Market Street, looking east towards Main Street. You
will notice there is a Methodist Church in the background.
Q. About where was your camera located?
A. My camera on that was approximately 114 feet from
the center of Clay Street of that intersection there.
Q. About how was your camera placed with reference to
the width of l\farket Street itself?
A. Right near the center.
Q. How was it placed with reference to Clay Street in the
first picture I showed you as to the width of the street 1
A. Well, the one from Cl!,ty .Street was right near the center
too.
Mr. Corbitt: I offer in evidence this picture, marked Exhibit 2.
Q. I show you another picture, and ask you if you took

page 79

~

that picture, and what it represents and where your
camera was located T
·
A. This is a picture looking west on Market
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Street.. In other words, just the opposite direction from where
the other picture was made.
Q. Where the other picture on Market Street was made 7
A. Yes.
Q. About where was your camera placed with reference to
its distance from Clay Street and how placed in Market Street T
A. It was approximately 90 feet from the center of the intersection of the streets.
Q. How about with reference to Market Street, in the center
or side?
A. Right near the center, approximately in the center.
Q. Was Mr. J. C. Causey, Jr., City Engineer, with you when
you took these pictures 7
A. Yes, sir.
Q. He saw where your camera was placed?
A. Yes, sir.
Q. He is prepared to testify as to the distances they were f
.A. Yes, sir.
l\Ir. Corbitt: I offer this in evidence, marked Exhibit 3.
Q. Mr. Hamblin, I notice in this last picture where your
.camera was standing in the ·middle of Market Street, and it
was looking west on Market?
page 80 ~ A. Yes, sir.
Q. In the background there is a house which appears to be in the middle of the street, why is thaU
A. That is because of the slight curve there, I guess, in that.
Q. In other words, when you get to Pine Street, isn't it a
fact that l\farket Street going west turns to the left?
A. Yes, sir.

CROSS EXAMINATION.
Bv Mr. Godwin:
·Q. Mr. Hamblin, how far did you say-that one isn't introduced. I think it is a copy. Now, on Exhibit 3, that is looking west on l\Iarket Street. How far was your camera at the
time from the intersection?
A. Approximately 90 feet.
·
Q. But the camera was 90 feet, but the range of focus didn't
show back 90 feet from the corner, did-it?
A. No, naturally it would not.
Q. This intersection plus these three sections of tennis
courts don't make 90 feet, do they?
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A. No.
_ .
Q. As a matter of fact, it shows only about perhaps 30 or
40 feet, doesn't it(
A. No, it will show much more than that.
Q. Well, how far, or how long would you say
page 81 ~ those sections of tennis courts are?
A. I don't know ; I haven't measured them.
Q. Well, in other words, it shows a much less distance than
the space the camera is set T
A. Yes.
Q. On this exhibit, exhibit 1, which is looking south on Clay
Street, I believe you said this camera was back partly 100
feet!
·
A. Yes.
Q. In that picture the camera does not show the view that
one would have proceeding south on Clay Street of Market
Street because it doesn't go baek as far as the poreh or the
house, and there is an automobile sitting there, isn't there t
A. Yes, there is an automobile there.
Q. Now, if that automobile wasn't there, and this picture
was taken back so as to show the poreh, it would have shown
the yiew that one would have had approaching that intersection from Clay Street, wouldn't it f
A. I don't just exactly understand you on that. .
Q. Well, the camera has been cut to a point just oeyond
the window on the house there, and it does not come back as
far as the residential building sitting on the northwest corner of the intersection, does it 7
A. No, if it did it would show it.

Mr. Corbitt: That house that you are talking
·
,
page 82 } about is notMr. Godwin: (Interposing) That automobile
is parked right in front of it.
Mr. Corbitt: Well, the house you are talking about here
is not on the northwest corner, but is on the southwest corner.
Mr. Godwin: The house I am talking about is on the northwest corner, and is sitting· right behind this automobile.
Q. That picture does not show the amount of space between
the intersection and the dwelling house sitting on the corner,
does it?
A. No.
Q. On this picture marked Exhibit 2, which is looking east
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on Market Street, how far was the camera back on that picture, did you say Y ·
A. Approximately 114 feet.
.
. Q. But the actual range and view that the camera got iii
only from just behind the door on the house on the south
side, and from the maple tree to the corner on the north side,
isn't it?
A. That is right.
Q. That is much less than 110. feet, isn't it Y
A. You mean from over here (indicating) Y
Q. No, from this point opposite this door here,
page 83 ~ to the corner and from this tree (indicating) to the
corner.
Mr. Corbitt: We will have an engineer put on showing
the distances.
By Mr. Godwin:
Q. ~,rom this picture, marked Exhibit 2, it shows bushes
in bloom in the yard, doesn't it Y
A. Yes, sir.
Q. It shows bushes in bloom along the side of the street,
doesn't it?
A. Yes, sir.
Q. It shows the hedging, doesn't it?
A. Yes, sir.
·
Q. And from this picture you can hardly see the porch on
the east side of Clay Street, can you Y
A. That is right.
Q. Then, Mr. Hamblin, a man who is approaching this intersection and traveling east on Market Street, his view is
practically obstructed of that intersection, isn't it Y
A. Well, yes, I would say so.
·
Q. Now, Mr. Hamblin, if the car was driven out of Olay
Street, we are looking at Exhibit 2 now, and if a car was
driven out of Clay Street, and it stopped at the intersection
before it came out here, (Indicating) you could see along this
line of bushes here?
page 84

~

Mr. Corbitt: You have got to identify it. The
jury can't get a recol'd on that.
.

Bv Mr. Godwin:
..Q. You could see beyond the intersection of Pine, couldn't
youY
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A. If you got out where 1
. Q. If you got out to a point here where you could see be~
youd that myrtle bush, where that car is, along here at the
intersection?
A. I don't know aoout that, becauseQ. (Interposing·) Haye you ever tried it Y
A. No, sir.
Q. You didn't try it?
A. No, but as a rule if something obstructs your view
from one eud of a line, and you get to the other line and you
have it exactly the same, it would obstruct the same way.
Q. I mean by that, this: That if a car comes up here and
stops at this intersectionA. (Interposing) Here is where we were looking, from
.
this point (indicating).
Q. Yes, but if he came to the point where looking would
be effectiveA. (Interposing) Yes.
Q. He could see down beyond Pine Street, couldn't he Y
A. Yes, if he came out here he could.
1\fr. Godwin:

page 85 ~

That is all.

RE-DIH.ECT EXAMINATION.

Bv Mr. Corbitt:
"'Q. You said a very interesting thing which I think ever;~
body admits, that if a view is obstructed one way it is obstructed the other way?
A.. That is right.
Q. Now, that picture shows, that exhibit 2, that a person
going down Market Street east has a longer obstruction on
his left, hedg·es, trees, and so forth 1
A. That is right.
Q. A person coming out of Clay Street going south and
stopping· at the stop sign would have the same obstruction
if he was looking west, wouldn't he 1
A. That is it. That is what I could and would contend, ordinarilv.
Q. "\Vould you say that if a man stopped at the stop sign on
Clay Street, and that he could see up J\forket Street?
A. I would say it would be just as difficult for him to see
up Market Street as it would. be to see from the same direction in the same spot from Market Street to Clay.

H; C. Outlaw

v.

joseph

Pearce.

J. C. Causey, Jr.

RE-CROSS EXAMINATIONBy Mr. Godwin:
.
_
Q. I believe you said you didn't attempt to look at that
yourself. You didh 't put a car there and get in it
page 86} and look at iU
A. Nti, sir.

Mr. Godwin: That is all.
J.C. CAUSEY, JR.,
_
called on behalf of the Plaintiff, testifie-d as follows:
Bv Mr. Corbitt:
WQ. Mr. Causey, what is your business?
A. I am employed by the City of Suffolk as City Engineer.
Q. How long have you been so employed?
A. Approximately six eyars.
Q. Have you at my reque_st made a map of the intersection
of Clay Street and Market Skeet?
.
.
A. Yes, sir; I made a topographical map of that section.
Q. I hand you a map and a$k you if that is the map you
n1ade, 01· a blueprint of it?
A. That is a blueprint copv of the map I made.
Q. I notice on this map the :figures in red, ''156.5 feet''.
,vhat does that indicate?
· A. That is the distance from the center line of the 0. L.
Pearce residence, along the center line of Clay
pag;e 87 ~ Street from the center of the Ethel B. Pearce residence to the center line of Market Street.
Q. I beg your pardon. You have got a map with you, haven't
von?·
·
· A. Yes, sir.
Q. Give the jury that map, if you will.
A. Yes, sir.
Q. What is the width of Clay Street from curb to curb?
A. Will you repeat that question, please?
Q. What is the ·width of Olay Street from curb to curb?
A. The averag·e width is 19% feet.
·
Q. Does this apply at the intersection?
A. Yes, sir.
Q. What is the width of Market .Street from curb to curb t
A. The average width is 19 feet.
Q. Does that apply at the intersection?
A. Yes, sir.
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Q. Starting_ at the point in front of Mr. Pearce's house on
the west side of.. Clay -Street, that is where Mr. C. L. Pearce
lives Y
.A.. Yes, sir. The place is in Ethel B. Pearce's name.
Q. From the front of his house to the intersection of Market, are you going upgrade or downgrade?
.A.. From Pearce's house going towards Market, you are
going upgrade.
Q. What is the elevation of the center of the
page 88 ~ intersection of Market and Clay above the street
of J\fr. Pearce's house Y
•
.A.. Five feet. ·
Q. After you have passed Market, going south, does .that
grade continue up?
A. Yes, sir; that is, going towards Washington Street the
grade increases.
Q. .As you come down, Pine Street is parallel with Clay
Street and the next street west of C1ay Street, is it not Y
A. Yes, sir.
·
Q. What is the distance from Pine Street to Clay Street!
.A.. From the center line of Clay Street to the center line
of Pine Street along :M:arket is 342% feet.
Q. What is the elevation of the intersection of Pine and
Ma.r.ket above Clay and Market Streets Y
.A.. It is 7.71 feet high.
Q. Going west on Market when you get to Pine, Market
bends to the left, does it not Y
A. At the intersection of Pine StreeU
Q. Yes.
A. Yes, slightly.
Q. From the intersection of Clay. and Market, going east.,.
is it upgrade or downgrade Y
·
A.. It is slightly upgrade.
page 89 ~ Q. Mr. Hamblin has introduced some pictures
and said that. you conld give the distances from
the camera point on the respec.tive streets when the pictures
were taken. I am afraid tl1at the numbers on the back of the
pictures are not the same as the numbers on the map, so,
consequently, I am going to ask you with reference, not with
reference to the numbers that you have on your map, but
with reference to the location on the street. Mr. Hamblin
took a picture on Clay StrClet looking south. How far was
that camera on Clay Street from the intersection between
Market?

H. C. Outlaw v. Joseph Pearce.

67

J. C. Causey, Jr.

A. It was 100 feet north of the intersection of Clay and
Market.
·
Mr. Godwin: Is that sign on that map, the camera 7 I see
it on Market Street, but I don't see it on Clay Street.
Mr. Corbitt: Across from Market in the middle of the
street. ·
Mr. Godwin: All right, on Clay f
Mr. Corbitt: Yes, right near the red figure i.n the middle
of the street.
The Witness: It is picture No. l on the ma.p.
Mr. Godwin: Yes, I have it.
By Mr. Corbitt:
Q. He took another one on Market Street looking east on
Market Street. How far was his camera there
page 90 ~ from the intersection of Clay and Market 7
A. I understand you want the picture that he
took on Market Street when he was looking east 7
Q. That is right, the one that you have got, picture No. 3.
A. That is No. 3 on the map, and it is 114 feet west of the
center line of .Clay Stre·et.
Q. That is No. 2 on the exhibit. He took another picture
on Market Street looking W()st, which is shown on your plat
as picture No. 2 location. How far-and which is in exhibit
as picture No. 3. How far was the camera from the intersection 7
A. It was 90 feet.
Q. With reference to the corner of Clay and Market, northwest corner, how far is that line of the house from Clay
Street Y I don't mean the porch, but the house.
A. Do you mean from the center line of the street or from
the curb?
Q. I mean from the building line of the street.
A. Well, I understand thnt you want from the building
·
line to where 7
Q. The difference between the front building line and the
front building.
·
Mr. Godwin: You mean the Wilson ho~se, now?

page 91
west?

~

By Mr. Corbitt.:
Q. There is a building on the corner there facing

68

Supreme Court of Appeals of Virginia.

J. C. Causey, ·Jr.
A. That is right.
Q. How far is the front wall of that building from the
building line on Olay Street 1
A. I don't understand the question.
Q. You see the front wall of the building fronting Clay
Street?
A. Yes, sir; that is on the building ljne of the street. That
would be the building line of the street, the front of the building.
Q. The porch is in front of that. How far is it from the
wall of the building to, not the line of the building, but from
the wall of the building to the front of the lot, put it that
way?
.A.. Where the sidewalk begins?
Q. Not to the sidewalk, but to the lot. I don't know
whether the sidewalk is on the edg·e or not.
A. The edge of the sidewalk is the property line, and the
house is approximately 33 feet behind the property line.
Mr. Godwin: Is that to the porch or the main houseT
A. The house, not tl1e porch.
By a Juror:
Q. Whose house are you measuring now?
A. The one on the northwest r.orner.

Mr. Corbitt: The one on the northwest corner
page 92 ~ where those shrubs are around.
Bv Mr. Corbitt:
·Q. How far is that hedge on Market Street from that
house!
A. The hedge is approximately 4112 feet from the house.
Q. And between the hedge and the house T

By Mr. Godwin:
Q. Six and one-half feet from the hedge to the side of the
house?
A. Yes.
By Mr. Corbitt:
Q. And between the hedge and the house your map show·s
some shrubs t
·
A. That is correct.
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Q. How tall are those shrubs t
.A. Approximately eight feet.
Q. Then between the hedge and the curb-I don't believe
there is any curb-but on the south side of the hedge there
are some other trees, aren't there?
A. Yes, sir; there are four bushes there.
Q. Now, Mr. Causey, when a man going south on Clay
Street pulls up there at the stop .sign on Clay Street before
he enters Market, that is, when he "is up by the side of .Clay
Street, how is his view obstructed 7
.A. He doesn't have a good view. The shrubbery there
makes it hard· to sPe looking in either direction.
page 93 ~ Q. In other words, it is very hard for a man to
see coming out of Clay Street or for a man coming
down Market Street to see anybody coming out of Clay
Street?
.A. I g11ess so.
Q. Would you say it is equally harcl for one to see as it
is for the other to see 1
A. Yes, I would.
Q. In other words, what would obstruct one's view would
obstruct the otherf
A. Tl1at is correct.
Q. A man, to see any distance up Market Street west,
would have to come out?
Mr. Godwin: You a.re doing the testifying there. I think
you ought to ask the witness.
Mr. Corbitt: He is honest enough and intelligent enough-1\fr. Godwin: (Interposing) I think so, but he is the witness.
Bv Mr. Corbitt:

··Q. How far would a man have to get out in Market Street
to ,2.·et-sitting in a ~ord automobile-to get a view-a man
coming out of Clay Street to get out to Market Street and
get a view up Market Street west?
A. The driver would have to get approximately off at the
curb line.
Q. Oppo~ite the curb line in Market Street?
A. Yes, sir.
Q. ·when he is there and looking west, in view of the crook
in Pine Street, he can't see any further than Pine Street,
can he?
page 94

~
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A. He can ''t see much further than Pine Street on account
of the grade too..'.
CROSS EXAMINATION.

By Mr. Godwin:
Q. You liaven't got in an automobile and driven np to that
corner to make an examination to see how far yon could see,.
have you, sitting in the car?
A. Yes, sir ; I did this morning.
Q. And when you drove up to the corner, driving south
from there on Clay Street, did you see ~ny cars pass by at
that time7
~
A. No, sir.
Q. You didn 'U
.A. No, sir.
Q. Do you know whether or not, if you were sitting there
and a car would pass.by, that you could see on beyond Pine
Street and towards Chestnut Street?
.
A. I haven't ever actually done it, no, Rir.
Q. W ouid you mind trying it during this cas~ 1
page 95 ~ A. No, sir.
Q. At the same time:\ come up to this stop sign
and sit over it and let your car come out to the intersection
and see, how far you can see.
A. You mean have the driver approximately over the stop
signt
Q. That is right.
Mr. Corbitt: ·when yon say the stop sign, do y;on mean
the stop sign painted in the middle of the street!
Mr. Godwin: The stop line .

.A. Yon mean the one painted on the street? This sign
here on this map is to scale and the exact location it is. That
is where you want to get it T
Mr. Godwin: Yes. Just d1ive up so that yon don't enter
the intersection with tl1e front of yom car.
Mr. Corbitt: I would like Mr. Causey, if he is going to
do that, to say where a man would naturally stop coming out
of Clay Street.
Mr. Godwin: He is supposed to stop where looking would
be effective at that crossing.
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Mr. Corbitt: That would apply without going to it, but
when you g·o to stop, an engineer knows where a man is supposed to stop.
page 96

~

By Mr. Godwin:
Q. Now, on this b]ueprint, I want to ask you
this : Take· your rule and scale from the west side. You gave
33 feet as the distance from the sidewalk to the house foundation of the home as shown, which is the Ohristian Wti.lson
frame house, the one sitting on the northwest corner of the
street. Now, from the porch to the sidewalk, how far is it to
the property line 7
·
A. It is approximately 2H feet, and a ten foot porch.
Q. Isn't that porch one built up with a railing around iU
A. I am not positive abont that, Mr. Godwin, but I think
it is.
Q. White porch with banister?
A. That is my recollection of it.
Q.. And that porch comes within 23 feet of the property
line, does it?
A. That is correct, yes, sir.
Q. Now, then, this picture that has been taken, marked
Exhibit 1, doesn't show as far as 23 feet to the right, when
a man is approaching t]1at intersection because it doesn't
shown the porch, does iU
A. That is correct.
Q. Though the caincra was sitting back 114 feet, wasn't it,
Mr. Corbitt: W11at has that got to do with it,
A. 100 feet. That picture wasn't it. That is taken on Cl.a.y
looking south, isn't it?
page 97

~

By Mr. Godwin:
Q. Then there is a space more between this intersection and the porch line, isn't th~re?
A. Yes, sir.
Q. On the other picture, how far back was the camera on
Picture No. 3, which is looking west on Market Street Y
A. Ninetv feet.
Q. That "shows only tbree sections of the tennis court,
doesn't it?
.A... Yes, but that is three sec.tions coming back towards the
camera.
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Q. About how long were those three sections?
A. Those posts are only approximately eight foot centers.
Q. ,vell, the camera was sitting back 90 feet, and shows
only approximately 24 feet from the street line, isn't that
right?
.
·
A. I can tell you exactly where it stands, because I can
give you the· distance from this point to some trees where he
has got those boxes.
Q. How much?
A. Fifty-nine feet to the center line.
Q. Then there is 40 feet in there that the ~amera does not
shflw that it was back 1
A. Yes.
Q. On this picture No. 2, ,vhich is looking east
page 98 ~ on Market Street, tba.t picture does not show the
corner of the porch, which is 23 fe<?t from the property line, does it f
A. No, sir.

Mr. Corbitt:

Al] that stuff is perfectly absurd.
Mr. Godwin: I object to counsel's remarks to that extent,
your honor. I think I have got a right. to show wha.t these
pictures sho;.w from the camera. Yon put them back some
100 feet as that is the view lie had. \Ve want to show what
the camera does here.
Q. That shows only from the maple tree to the corner,
doesn't itf
A. Yes.
Q. I believe you have some Rigns on this street here; on
the north side of Clay Street here you ha.ve got the word
"stop" written across there, what is that?
A. That is the stop sign writ.ten on the street, and it is
put on this map to scale. In other wonl", those letters are
located in the same size on the ground as they are on the
map.
Q. I believe you lrnve ~:ot here on tl1e west side of Clay
Street there, on the northwest corner, a sign marked "stop"?
A. That is correct.
Q. Then you have ~nother sign tl1ere, a '' one-way street''
Hign f

A. That is correct.
Q. Then you have another sign there~ '' stop
sip;n ", over on the northeast corner, I believe, and
it :ilso says, "Do not enter."

page 99 ~
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A. That is correct.
Q. Three of them t
.A.. Yes, sir.
Q. · And tliey are painted in the street 1
A. That is correct.
Q. Those signs were erected pursuant to the city ordinance,
were they not 1
.A.. Yes, sir.
Mr. C01·bitt: I object to tba.t testimony as not being the
best evidence.
The Court: Not being what?
Mr. Corbitt: The best evidence whether they were erected
pursuant to the city ordinance or not.
Mr. Godwin: Do you want me to prove they are?
Mr. Corbitt: I will agree with you on that later. I want
to offer this map made by Mr. Causey in evidence, marked
Exhibit 4.
page 100 }

,JAMES H. BANGLEY,
called on behalf of the Plaintiff, testified as fol.

lows:
Bv Mr. Corbitt:
·Q. You nre the -chief of the nre department of the City
of Suffolk?
A. Yes, sir.
Q. There was an accident on the corner of Market and Olav
Street on the nig·ht of April 16th, Sunday night?
..
A. Yes, sir.
Q. Please tell the jury, what, if anything, you know about
it?
A. All I know about it on this particular night is that it
was a rainy nig·ht, and the fire station was closed, and we
were sitting inside apd we heard this commotion. One of the
boys jumped up and went out the hack door, and I was sitti·ng at the window on the i:;outh sidEl of tl1e building, and I
raised the window ;:ind looked up towards Saratoga a.nd Market, and I heard a boy holler, ''Bring an axe", and I looked
down the other wav and saw t11e car rolled on the side. So
T ~Rid to the man, ''°We will carry a fire extin~·uhiher with us.''
I thoug·ht the car might catch fire from being on the side. I
walked on down and there was some man up on the car which
is the· side up, with the door open. So he said, '' Help me get
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my wife out." . That is what I understood him to say, and we

. could hear some lady inside the car. Somebody
page 101 } made the suggestion, '' Set the car back up on its
wheels", which we did. Then the lady was removed from the car, and maybe it was four of us picked her
up and carried her to the hospital and placed lier· on a
stretcher, and I turned about and came on back to the station. I asked no questions, and I came on back, and I met
:M:r. Pearce, who lives on Clay Street. He said, "You know,
those people just left my house.'' And I said, '' ~rhat is too
bad, they had gone that little distance and this had to happen.'' That is about all I know about it.
Q. When you got there yon said the car was turned up on
the wheels Y
.
A. We turned it back, set it back up on its wheels. It was
over on one side.
Q. ·But the only two got out after you set it back on the
street?
A. As far as I know there was only one. This lady, I think,
was the only person in the car after ,we set it back up. As
far as I know that is all I saw come out of the car, and we
just lifted her up and pulled her right out.
Q. In other words, people on the front seat had got out
before you got there?
A. Evidently so. I di.dn 't see anybody, but this one lady
which wa.s taken out of the car at that time.
Q. Where was the car lying, on the curb?
A. Over on the southeast corner of Clay and 1\11:arket.
Q. In the street Y
page 102 } A. As fa.r as I can remember, the car was up
on tI1e sidewalk, part of the car was on the sidewalk, if I do remember right.
Q. Right on the corner f
A. Practically on the comer.
Q. In going from the fire house, you went out the back
doorT
A. I did.
Q. Did you see anotlier car up at thP. curb?
.A.. I didn't pay any attention to any other car whatsoever,
no, sir.
Q. Did you see a.ny other cRr in the inters()ction when you
got there? ·
- A. As far as I know there was no car in the intersection
but this one with the windows open.
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Q. You were just trying to get to the scene of the accidenU
A. The only thing in my mind was that someone was in
there, and to get them out. I didn't think anything more
about the accident after that.
Q. You said it was raining, what do you mean) it had been
raining a little 1
·
A. I think if I can remember correctly, it was a little
drizzling a.t that time.
page 103 } Q. Very little thoug·h T
A. Yes, just a mist.
CROSS EXAMINATION.
By Mr. Godwin:
Q. How far is the rear of the fire engine house where you
all sit there to this intersection where the accident happened!
A. I guess maybe a couple hundred feet, 175 feet.
Mr. Godwin : Tbat is all.
MARGARITA. ROUSE,
called on behalf of the Plaintiff, testified as follows:

By Mr. Corbitt:
Q. Miss Rouse, wl1ere are you from Y
A. Louisburg, North Carolina.
Q. Were you in the automobile with Mr. and" Mrs. Pearce
and Mr. J.P. Lumpkin and your sister on April 16th of this
year when you left Louisburg?
·
A. Yes, sir.
Q. You went with them to Norfolk?
page 104 } A. Yes, sir.
Q. And came back to Suffolk with them?
A. Yes, sir.
Q. Where did yon go when you came to Suffolk with your
automobile f
A. Over to Mrs. C. L. Pearce's house.
Q. What is that?
A. Where did I f.?,'O?
Q. Where did you all go when you went to come back from Suffolk?
A. Pearce's home.
Q. What. street Y
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A. Clay Street.
Q. Vi.las your mother staying there T
A. Yes, sir.
Q. Did you go with this party any further than that? In
other words, did you leave Mrs. Pearce when the automobile
left?
A. At nightf
Q. Yes.
A. No, sir.
Q. ,vhen they left there that night, who left in the car?
A. Mr. Lumpkin, my sister and ::Mr. and Mrs. Pearce.
Q. When they left, what did you do?
A. Went back in the house. I was at the door.
page 105 ~ I went back in the house and sat down in the living room.
Q. Where?
A. In the living room.
Q. Then what happened 1
A. We heard this crash and I jumped up and ran out tl1e
front door just a.s fast as I could and ran up to the corner
where I could see this car turned over, and I ran around the
other side of the car so I could see what color it was, because
the only thing I could see was the bottom of the car, and
couldn't tell what car it was. I ran around to the other side
so- I could see the car.
Q. What was the color of the car?
A. A grayish ta.n.
Q. Tell the jury what you saw happen there.
A. When I ran out of the house, the only thing I sa,v was
the car turned over on its side, and I went around at the
otl1er ~:dde, and I didn't see anyone when I was running up
there. Very shortly after I got there people came.
Q. You mean that you were the first one to get there 1
A. I didn't see a. soul until after. I got up and ran around
to the other side of the c-ar.
Q. As I understand, the ear was lying on the corner up on
the Riclewalk, is that right Y
A. The back end of it, near t.hat telephone pole.
Q. You saw them onen tl1e door and get Mr.
page 106 ~ Lumpkin out mid your sister 7
A. I saw ~ome man jump on the top and try to
open the door. He finally got it open and l\f r. Lumpkin got
out first and tl1cn m~T sister got out. and then Mr. Pearce
coukln 't get his wife ont. So they decided to turn the car
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back over and Mr. Pearce and Mrs. Pearce were in there, and
they turned it back over on its side, and when they did a car
rolled ba.ck a little ways toward the intersection, and they ·
took Mr. Pearce out-Mr. Pearce got out, and they took Mrs.
Pearce out.
Q. Did you at that time see the automobile that hit the
car?
A. I didn't see it, and I asked someone, "Was it hit and
run?", bP.ca.use I couldn't see the other automobile and someone told me that it was up the street a little ways.
Q. Did you go up there? ·
A. Yes, sir; I went up there.
Q. Whom ":ere you with when you went there?
A. I was with Mr. Lumpkin.
Q. Did you look at tbe automobile when you got up there?
A. Yes, sir; I went around and looked in the front of the
automobile. The front was mashed in a little bit, the bumper
broken.
Q. Did you see anybody there?
A. I didn't see a soul. I didn't know who was in the automobile, how many were in it or anything.
page 107 } Q. When you got to the scene of the accident,
you said you were the first one there?
A. Yes, sir.
Q. ,vhile you were there did you see anybody come to the
scene of the accident from that automobile?
A. No, sir.
Q. What help, if any, thnt you know of that they gave, the
people in the other automobile?
l\fr. Godwin: .Your honor. I think the testimonv of this
case is who was neg·ligent, wlietl1er or not. the persons helped
t11e Outlaws g·et out of the car, or the Outlaws helped them,
I don't tllink has a. thing in the world to do with it. I could
µ:o in with the same thing· with mine to find out what the
Pearces and the Lumpkins helped them do.
The Court: I can't see how it helps tlie jury decide who
is negligent in this case. It is a duplication that l1as been
p;one over, and nobody is going to deny it, but to go on and
keep on going over and over about the c.ars on the· corner
and turning back is just a waste of time.
Mr. Corbitt.: I think I 11nve tried enough law cases to
know it is impossible to ten just wlrnt conflict you are going
to have in tlie evidence.
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.· The Court: You can't have any. If you do I
page 108 ~ will let you correct them.
. ··Mr. Corbitt: That is very satisfactory to me
then.
Mr. Godwin: The car was turned over on the southeast
corner of the street. We are not going to deny it, your honor.
Mr. Corbitt: All right. Mr. Godwin, you can have the
witness.
·
Mr. Godwin : NO questions, young lady. YOU may stand
aside.

MRS. LILA T. PEARCE,
called on behalf of the Plaintiff, testified as follows:
By Mr. Corbitt:
Q. You live in Louisburg·, North Carolina T
A. Yes, sir.
.
Q. Were yo'Q involved in th<~ accident that happened on the
corner of Market and Clay Street on April 16th of this year f
A. Yes, sir.
Q. It has been testified to here that your party had stopped
at Mr. C. L. Pearce's home on the west side of Clay Street, ·
that is correcU
page 109 ~ A. Yes, sir.
Q. Please tell the jury what happened when
vou left Mr. Pearce's house on vour way home.
~ A. When we left Mr. Pearce;s house; Mr. Lumpkin drove
my car up to the stop sign, and left us in view of the stop
sign. I was on the rear seat, and I could see the stop sign out
the window. He stopped there. I couldn't see anything of
a light from that view, and then he proceeded to cross Market
Street, and after we were out in the street, then I saw these
lights approaching, and they were coming at a fast rate of
speed, and then he was ~oing on across the intersection, and
I thoug·ht that we would be across before the car would strike
us, or that the car would stop the intersection, or that it
would go around the back of the car.
Q. .A.nd the next thing you knew, what happened?
A. The next thing I knew after we J1ad proceeded on what
I thought. was across tl1e street, then I dicln 't know anything
else.
Q. In other words, you were knocked unconscious f
A. Yes.
Q. You said Mr. Lumpkin, after leaving Pearce's l1onse,

at
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stopped up there at the corner so ·you, sitting on the rear
seat, could see the stop sign opposite your window, just out
your window 7
A. Yes, sir.
page 110 ~ Q. ,vhen he stopped there, was there any conversation between you all about anything?
A. He asked which way he should go) and I answered him,
'' Straight across.''
Q. It was your automobile?
A. Yes, sir.
CROSS EXAMINATION.
Bv Mr. Godwin:
· .. Q. Mrs. Pearce, you were sit.ting on the back seat, I believe you said, on which side?
A. Back of the driver.
Q. On the left:-hand side t
A. Yes.
Q. When they stopped there, did you look up that way?
A. I saw the stop sig·n out my window.
Q. You saw the stop sign f
A. Out my window.
Q. But did you look up Market Street f
A. I couldn't see up Market Street.
Q. Did you look the other 'Yay up Market Street~ to the
east?
A. Yes, I did.
Q. And how close were you to the curb line when you all
stopped!
page 111 ~ A. Well, we were back far enough that I could
see the stop sign out my window and I was on
the back seat.
Q. About how far, would you say, you were from iU
A. Sir?
Q. About how far would you say the car was from the intersection when you stopped?
Mr. Corbitt: She said she stopped. Let her tell it. She
saw the stop sign out of the window. That is as near as you
can fix it.
The Court: Ask her the difference between the front and
the back of the _car.
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By Mr. Godwin:
Q. About how far was the front of the car from the intersection when you stopped?
A. That would put the front of the car almost even with
the line across from one sidewalk to the other.
Q. You say that you didn't-you looked but you didn't
see a carY
A. I looJrnd but I did not see a car.
Mr. Corbitt: She could not see the car on Market Street.
Mr. Godwin: If you would leave the witnesses alone. She
is testifying· now.
Mr. Corbitt: I know, but I am telling you what she said.
The Court: She is competent to take care of
page 112 ~ herself.
Mr. G.odwin: I don't think it is proper to put
words in the witness' mouth.
Mr. Corbitt: I didn't put words in her mouth, that is exactly what she said.
The Court: I don't know what she said. It don't make
any difference wlrnt you said. The jury heard her. and I
don't think it is best for counsel to break in the cross examination if they can possibly a.void it. ,Just finish up, Mr.
Godwin.
Bv Mr. Godwin:
· Q. But when you got out on the street, there was a cnr
and vou saw it. at that time?
A.' We were well out into the intersection and I could see
the 1igl1ts of the car approaching.
Q. When the driver of your car got out in the Rtreet far
enough to see this car coming, did 'he then attempt fo stop
at all?
A. Well, at the intersection he did not attempt to stop.
Q. He kept on going right across?
A. He was well out into the intersection and it would have
been very dangerous had ho stopped there.
Q. '\Vell, :Mrs. Pearce, you don't have to ~·et well out in
the intersection to see up that street, do yon f
A. That would put mP well ont in the intersecpagc 113 ~ tion before I could see the lip:Ms.
Q. You can 8eo up the 8freet hefore the car gets
over on the right-hand side of :Market Street that Mr. Outlaw
was coming clown, can't you? Mr. Outlaw was coming- down

.

H. C. Outlaw v. Joseph Pearce.

81

Mrs .. Lila T. Pearce.
the rig·ht-hand side of Market Street. You all could have
seen well up that street before your car got over on the righthand side of Market Street, couldn't you?
A. Will you repeat that, please.?
The Court: Why ask a self-evident question? You don't
11eed to ask that kind of a question.
Mr. Godwin! All right.
Q. Now, Mrs. Pearce, when did you all plan this tripY
A. I had come-I had planned to come to Norfolk.
Q. I mean when did you plan witl1 t11e parties who were in
the car to come on this tripY
A. The morning of the 16th, when my cook brought the
l)aper into the bed to me. That was the first thing I saw in
the paper that the fleet was leaving- Norfolk on Tuesday, and
I had planned to come to Norfolk the Sunday after the 16th,
to see the fleet, and when I read tl1at., then I realized that
if I were to see the fleet I would have to come the Sunday
of the 16th. I asked Mr. Pearce if l1e would Hke to come
along.
Q. You mean tho 16th or the 26th 1
..
A. I menn the 16th.
}Jage 114 ~ Q. Then you all planned the trip early the moming· of tl1e 16th ?
A. No, sir; I read the paper and dec.ided tbat. if I was to
see the fleet I would have to come on the 16th. I asked Mr.·
Pearce if he would like to come along and he said he would,
and then I asked the g·irls, who live across the hall from me,
if tbev would like to come with me, an<l they said lheywould.
Then I called Mr. Lum1)kin if he would Jike to eome along with
me to Norfolk to sec the fleet, and he said that he would 1ike
.
to come.
0. Mrs. Pearce, the car was owned by you?
A. Yes, sir.
Q. What does your hm;;hand do?
A. My husband is chief engineer of the Municipal Light
Plant.
Q. Down tl1ere?
A. In Louisburg·?
Q. Yes.
A. Yes.
Q. Is that. the family car that you aU have?
A. No, sir.
0
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Q. It is notf
A. No.
Q. When did you all go by and get your gas, before you

picked up these young ladies!
page 115 } _A. No, sir.
· ·: Q·~ When did you get that, after you picked
them npf. ·
A. The young ladies happened to live in the same house I
do.
·
Q. Well, ·did your husband get the car fixed up for this
trip?
A. No, sir..
Q. What was done about thaU
A. The· car is always in running condition, and when we
started out of Louisburg we stopped at the last service station before we got out _of the city limits and I had the car
filled with gas.
Q. Your husband was driving the ear, wasn't he1
A. Yes, he was.
Q. And he paid for the gas Y
- ·A. He did not.
Q. Who paid for the gas°l
A. I paid for the gas.
Q. Out of money that he gave you?
A. No, sir; I wrote a check :for it on my personal bank
account.
Q. And when you came on you got to the ferry, didn't you?
A. Went across the ferry, yes, sir.
Q. Did yon pay for thatt
A. Yes, I did.
page 116 ~ Q. And you came back across the ferryf
A. And I paid for that.
Q. Your husband was driving all the timef
A. Yes, sir.
Q. And he is actively the engineer for the company°!
A. He is chief engineer of the power company there.
Q. .You were on the back seat were you, at that timef
A. At which time?
.
Q. When you went across and came back across the ferry°l
A. No, sir.
Q·. You were on the front AeaU
A. I was on the front seat with mv husband.
Q. After this accident occurred your car was towed to the
garage, wasn't it Y
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A. I couldn't tell vou about- tl1at.
Q. Didn't your husband pay for the expenses of that cart
A. No, sir, he did not.
Q. Didn't pay for any of it Y
A. He did not. He came in and told me that the expense
would have to be paid, then I gave him the money out of my
pocketbook.
Q. To pay off?
A. Yes.
Q. When you all left, you left together to go see the fleet Y
A. Yes, sir.
page 117 ~ Q. And all of you went to see the fleet?
A. Yes, sir.
.
Q. Came back to Suffolk and up until that time your husband was in control of the automobile and driving, wasn't
he?
A. He was driving.
Q. After you left there Mr. Lumpkin took t11e wheel, after
you left Mr. Pearce's or when you left Mr. Pearce's, Mr.
Lumpkin took the wheel, didn't he?
A. Mr. Lumpkin got. under the wheel when we got into the
car at my request.
Q. Mrs. Pearce, your husband at that time was wearing.
some sort of bandage, hadn't he had some sickness or tronblt='
or something of the kind t
A. He had a slig-11t infection of the jawbone.
Q. Did Mr. Lumpkin go along to help your husband in the
driving of that automobile?
A. No, sir ; he did not.
Q. Well, he actually did start out to help him after yon
got on the trip T
A. I wouldn't consider tha.t he started out to help him,
necessarily, since I am able to drive and since I do drive.
Q. When yon all left here, you had one destination and that
was back at borne to Louisburg, in North Caropage 118 ~ Jina, wasn't it?
A. ·wm you repeat that, please Y
Q. ·when you all. left here you were going back to Louisburg, in North Carolina, weren't youY
A. Yes, sir.
Q. That night?
A. ·Yes, sir.
Q. When you saw this automobile approaching on Market
Street, how far was that car from you, do you know?
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A. Not definitely.
80 feet.

I would say it was between 60, 75 or

Q. And you didn't see it until you were well into the intersection?
A. I didn't see it until we were well out in the intersection.
Q. .At the time you saw the car now, had you got the rear
of the car out into the intersection so you could see?
A. Will you repeat that, please?
Q. .At the time you saw the car, then evidently, the back of
your car had got well out into the street, into the intersection,
is that right f
A. When I first saw the lights of the car approaching, our
car was well out in the intersection.
Q. And would you say t11at the front of your car was half
way across the street at that time, it is only a 19
page 119 ~ foot street .. There are only 19 feet there. vVoulcl
you say tha.t your car had r0achcd the center of
the intersection at that time?
·
A. We were well out in the intersection.
Q. When you say well out, i\f r~. Pearce, we are trying to
get at the approximate position you were in. About how far
were vou out in the intersection? Ifad the back of the car
·cleared the street line on Market Str~et?
A. Yes, sir.
Q. And the other car was then, I understand you to sa~·,
about 80 feet away?
A. I said between 60 nnd 80 f£~r.t, I would judg·e, about that
distance.
Q. And in the time that your car had gone less than ten
feet, that car hit you that was at least 60 feet away, is that
rig-ht?
A. Will you repeat that, plem;e?
0. I said from the time that vour car that was well out
in the inter~ection had ~;one perhaps around 10 feet, and it
couldn't liave exceeded that. this car coming· np there 60 feet
away, bit you?
A. Our car lrnd not quite c]ear(}d tl1e intersection when the
car ]1it us.
Q. That is what I said, and from tha.t. point before you
could clear the intersection, the car coming 60
page 120 } feet a.way hit you 1
A. Our car bad not quite cle:ned the intersection when this car approaching us hit us.
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RE-DIRECT EXAMINATION.

By Mr. Corbitt!
Q. Mrs. Pearce, I understand you to say in response to a
question by Mr. Godwin when this car stopped before it got
to the intersection of the street, that you couldn't see up
Market Street. I want to know if that is correct.
A. No, I couldn't. You mean on the right!
Q. I understood you to say you couldn't see up Market
Street.
A. No, I couldn't see up Market Street.
Q. Could you give the jury any reason for your not being·
able to see up there f
A. Because of the shrubs and hedges there that obstructs
the view.
Q. Somebody lia.s testified here it was a rainy night. Tel1
the jury what your recollection of the condition of the weather
was at the time.
. A. The best I remember is that it had been raining before
we stopped at Mr. Pearce's, but if it were raining when we
came out, I don't remember i.t.
RE-CROSS EXAMINATION.
page 121 } By Mr. Godwin :
Q. Mrs. Poarc.e, I believe yon 11ave filed a suit
for $10,000 for your injurfos against Mr. Outlaw?
A. That is correct.

C. .T. CAUSEY.•JR .•
recalled on behalf of the Plaintiff, testified a.s follows:
CROSS EX.Al\HNATION (Continued).
Bv Mr. Godwin:
· Q. Did you take your car up there to see if you could see
up the street?
A. Yes, sir; I took it to the corner of Clay and Market.
Q. Could you see cars passing at the intersection of Pine
Street and see them g·oing past Pine Street?
A. Repeat that question again, please?
The Court: You mean g-oing along· Pine Street?
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By Mr. Goelwin·:·
Q. Did you~stop at the intersection of Clay and Market
Streetf
·
A. Yes, sir; I° stopped several places.
Q. With your car headed south on Clay Street!
A. Yes, sir.
Q. Could you see from where you stopped, cars crossing
Pine Street and going up the street to Pine Street
page 122 ~ and even beyond Pine Street f
A. If the driver right opposite that or just to
the rea.r of that stop sign, between the stop sign and the oneway sign, stopped, there is one opening in there that you can
see two-thirds of the way to Pine. Street. If you go further
south and the driver is in line with that piece of sidewalk
that goes across the street just beyond the stop sign, you can
see the Pine Street intersection.
Q. Then from that point on out to the intersection you
can see beyond Pine Street, can't you?
A. Yes, you can see beyond Pine Street from the edge;
from the south edge of the sidewalk beyond the curb, going
towards the curb.
Q. Mr. Causey, if you drive a car on Clay Street and are
going south, after you pass that sign you can drive up to the
intersection with out interfering with any traffic coming east
on Market Street, and see clear up the street, can't you?
A.. You mean there is three signs there f
Q. The stop sig·n is written on the street.
A. I am not certain about the sig:ri you are talking about.
There is one sign witl1 great big letters written right across
the street.
Q: From there on out, a man coming south on .Clay Street
has from there on out to the center of the intersection without entering-or without interfering with traffic
page 123 ~ moving- down the right-hand side?
A. lf tl1e bumper of his car is about-I wa~
·
drivin~ a Ford, and the bumper is probably six inches out
beyond the curb.
Q. And he ha.d from there clear to the center of the street
to see and to stop before being in a collision with any car
moving· east on Market Street. doesn't he?
A. He has from the edge of the curb to the center line of
the street.
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RE-DIRECT EXAMINATION.

By Mr. Corbitt:
·
Q. Mr. Causey, if Mr. Lumpkin, who is the driver of this
car, stopped the car so that the people on the rear seat of
the car would look out the side window and see the stop sign,
vertical stop sign just to the right, coulq. Mr. Lumpkin then
see any distance up Market Street?
·
A. No, sir ; he couldli ~t. That is the worst place he could
have stopped from the standpoint of looking.
.
Q. Mrs. Pearce just testified that when the car stopped
she was sitting on the rear seat and tl1e stop sign was right
opposite her, that she could see it out of the window, and I
understand from you, then, that the driver could see nothing.
Now, as he moved forward, there was one point between this
vertical stop sign and the post that has on it, "one-way'',
where you could get a view through there T
A. Yes, sir; you can get a view there about two
page 124 ~ feet.
Q. After you pass that place, then it was blind
again until you got out where the driver was sitting, prac_tically in the curb, is that right?
A. Yes, sir; that is about right.
Q. So, for a man to see, he must stop just where that space
of two feet is in there to see through, if he stopped anywhere
else he couldn't have seen through, isn't that right¥
A. That is correct.
Q. Now, a person coming down Market Street could see
an automobile at this place we arc talking about now where
you could see through if he had been looking too, couldn't
he?
A. Yes, sir; very small opening, but he could see through.
Q. Just like the other fellow could see through the opening¥

A. That i~ right.
_
Q. How far up the street could he have seen through that
opening, that car?
A. What do you mean?
Q. I mean how far up Market Street would a man be comiI1g east on Market when he could see through that opening
of the car at this little place f
A. I can tell you that in a minute. It would be somewhere
around 75 feet.
page 125 ~ Q. So, then, if Mr. Lumpkin had stopped his
car so he could see through that one opening, this
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man driving the other car coming east could have seen him
throug·h that opening when he was at a point of 75 feet from
the intersection?
A. Yes, sir.
Q. Mr. Causey, I understand you testified this morning,
and again this afternoon, that you said that the driver of
the car would have to be sitting about along with the curbline on Market Street to see west on Market Street any distance?
A. He had to be between the curbline and the edge of the
sidewalk to have a clear yiew, in my judgment, yes, an unobstructed view.
Q. That would put the front of his car in the street 1
A. Yes, slightly beyond the curb.
Q. And anybody coming down Mar~et Street could see it
out there, if he looked, couldn't he?
A. Yes, sir.
Q..There was a street lig·ht right in the center of that intersection of Market and Clay Streets, isn't there t
A. I think so, yes, sir.
Q. "\Vould you say that a man could sit in an automobile
anywhere there from that stop sign opposite that vertical stop
sign, and before crossing- the stop sign written in the middle
of the street, and seen up beyond Pine Street?
A. Not at any point, no.
pag·e 126 ~ Q. Along in there you couldn't have seen to
Pine Street at that point?
l\f.r. Godwin: I am going to have to object. You have been
testifying here for the last fifteen minutes.
1\fr. Corbitt: You have done a lot of it too.
Mr. Godwin: You haven't objected to me doing it.
By Mr. Corbitt:
Q. Couldn't do it, could he!
A. ·w"ill you repeat that question, please, sir 1
Q. I say from that vertical sign there, up there towards
the corner, I mean that hedge, wasn't any point in there a man
could see up to Pine Street?
A. Not behind that, no, sir.
RE-CROSS EXAMINATION.
Bv Mr. Godwin:
·(~. I believe you said there was a space in there some two
or three feet that a man could see, was that right?
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.A. About half way between the two vertical signs you can
see about two-thirds of the way up to Pine Street, but I could
not see the Pine Street corner itself.
Q. In coming back down Market Street., I believe you said
they could see it the same way?
A. That is right.
Q. A man is coming down Market Street, drivpag·e 127 } ing twenty miles an hour, and making about thirty
feet per second; at that rate he would have. about
1/15 of a second to get a glimpse of it, wouldn't he f
A. He wouldn't have much time.
Q. But while a man is sitting still and looking, he has a
fair view, doesn't he?
A. If he was at that particular spot he could see, yes, sir..
RE-DIRECT EXAl\UNATION.
By Mr. Corbitt:
Q. You have asked that question about this twenty miles
an hour business. I am going· to ask Mr. Causey, what would
you tell this jury? You have got an automobile, haven't you 7
A. Yes, sir.
Q. ·what would be a reasonable speed for a man to make
coming· clown Market Street east at that intersection, or towards that intersection there at Clay Street, in order to be
safe?
A. I think he should have his car under control coming to
a blind corner.
Mr. Godwin: I, of course, object to opinions as to what
they should have. It is a through street and the law fixes the

speed limit at 25 miles an hour. That is the limit,
and that is the law about it. I imagine the court
will instruct the jury to that effect. Besides, that
is a through street.
The Court: The law governs, of course, whatever the law
of the city is about it is the law of the case. That is all I
can sav about it.
Mr. ·corbitt: Well, of course, the position that we take is
that if the city allows a speed limit of 25 miles an hour or 20
miles an hour, it doesn't mean that a man can run across
a blind corner at that rate. He has got to use some judgment
under those circumstances.
The Court: The jury will have to decide about that phase
of it.
page 128

~
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MR. JOSEPH PEARCE,
the plaintiff, testified as follows:

By Mr. Corbitt:
Q. You are :M:r. Joseph Pearcef
A. Yes, sir.
Q. You live in Louisburg, .North Carolina f
A. Yes, sir.·
page 129 ~ Q. Mr. Pearce, you were involved in an auto.
mobile accident on the cornP.r of Market and ·Clay
Streets on the night of April 16th of this year!
A. Yes, sir.
Q. When you left Mr. C. L. Pearce's house-your honor, I
am not going back on all that detail.
The Court = For goodness sakes, do not.
By Mr. Corbitt:
Q. When you left Mr. C. L. Pearce's house, it is my understanding that Mr. Lumpkin was driving the automobile?
A. Yes, sir.
Q. And Miss Rouse was sitting by him in the £ront seat?
A. Yes, sir.
Q. Your wife, Lila, was sitting behind the driver on the
back seat?
A. Yes, sir.
Q. And you were sitting behind Miss Rouse f
A. Yes, sir.
Q. This night, tell the jury what happened when 1\fr. Lumpkin started off, fr.om then on until the accident.
A. He started off from Mr. Pearce's house there, and drove
up to the corner of Clay and Market, going up Clay .street.
He stopped at the stop sign, right at the stop sign, the yellow marker.
Q. You said a stop sign, which one, the one that
page 130 ~ is vertical or the one in the street?
A. Vertical, the yellow marker.
Q. When he stopped there, was any conversation taking
place at all about what to do?
A. He asked which way to go, whether to keep straight or
which was the best way to get. out of Suffolk, and my wife
spoke up and said, "Keep straight", and he started off and
got about two-thirds across the street and looked and didn't
see a car coming either way, and just about two-thirds across
the street, we saw the light from this other car, and it hit us
in back.
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Q. Where did it knock youY
. A. Over against the curb, right just even with the storm
sewer.
Q. When the car stopped, or when Mr. Lumpkin stopped
the car, and asked which way to go out, did yon look to see
whether an automobile was coming or not Y
A. Yes, sir; I looked to the right and the left
Q. What did you see at that point?
A~ I didn't see a car coming from either point
Q. Then when did you see the car coming that struck you!
A. I didn't see it until we were well out into the intersec.
tion, and I saw the lights.
Q. Tell the jury something ab.out whether it was running
slow or fast; dr the best yoii can.
page. 131 ~ A. It was running at a high rate of speed. I
.
couldn ~t tell exactly, about 40 or 50 miles an hour.
Q. What; if anything, did you. hear or see to indicate that
he was trying to slow up or to go around you or to stop Y
A. Not a thing. He didn't sound his horn or didn't apply
his brakes.
Q~ Did he vary his direction at all when he was coining?
A. If he varied two or three feet he could haye gone by us
easy.
Q. He could have gone behind you?
.
A. Yes, s~r; be had ple~1ty room to gd by.
.
Q. After the accident, did you look around to see if you
saw any sign of skidding or any evidence of a:µ effort to stop!
;i.. No, sir, I didh 't see. ~ny skidding ~t all. .
.
Q. Did you look to see if the car that hit you liad skidded
anyY
·.
. . ·/
A. I did after I carried my wife to the hospital. The.i::e was
some inen that carried her up there, and I went up with her,
and then I come back.
Q. When you came back, did you not look around to see if
you saw any signs of skidding?
A. I saw where our car was pushed a foot or two, our tires
skidded, it was pushed around~
.
Q. What I mean is, did you see any sign of the car skid.. ding?
page 132 ~ A. No, sir~
.
_
.
"'
Q. At the time this car hit your car, about
where was vour car in the street?
·
A. The f1:ont end of it was up in Clay Street, and the back
·
end two or. three feet out in Market Street.
Q. What part of your wife's car was struck?
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A. The back end, the back right-hand side.
Q. The back rig·ht-hand end¥
A. Yes, sir.
Q. The fender ·j
A. The fender and the bumper.
Q. Now, Mr. Pearce, you are the plaintiff in this case, you
are the one making this suit?
A. Yes, sir.
Q. Please tell the jury about your injuries, what happened
that night, and what happened since.
A. I had two fractured ribs, and my back hurt, two fractured ribs and my back was hurt. My back never has got right
yet.
.
· Q. Did you go to the J10spital that night?
A. Yes, sir.
Q. When did you leave the hospital Y
A. I didn't stay at the hospital, but just a little while.
After I got my wife easy and she went off to sleep,
page 133 ~ then I left.
Q. vVhere did you go after you left there¥
A. I went up to the police headquarters with the policemen.
Q. You didn't go home that night?
A. No, sir.
Q. Tell the jury the extent of your injuries, the continuation of them, and how you suffered, if you have s'iiffered.
A. My ribs were fractured and my back still gives me
trouble, and I haven't been able to do my work since the
wreck.
Q. Tell the jury about whether or not you are still under
doctor's care?
A. Yes, sir; I am still under doctor's care.
Q. What doctor?
A. Dr. H. C. Perry.
Q. Where does he live 1
A. Louis burg·.
Q. How much actual timeMr. Godwin: {Interposing) You haven't alleged that as
nn element· of damage in your notice of motion, have you t
l\fr. Corbitt: What?
l\fr. Godwin: Loss of time and loss of services. I wish
vou would check it and see.
pag·e 134 ~ " Mr. Corbitt: But it could be proven, certainly.
Mr. Godwin : You can't allege it without fur-
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nishing it in the notice of motion and bill of protectvves.
Mr. Corbitt: In other words, you don't want the witness
to tell the jury how much time he lost f
Mr. Godwin: I think everybody understands that. I am
objecting to it,
By Mr. Corbitt:
Q. Do you have to go see the doctor?
A. I go to see him two or three times a week.
Q. Do you know the extent of what your doctor's bill will

be¥

A. No, sir, I do not.
Q. Do you know what it has been up to this time?
A. Well, let me see. Around $100, I think. I am not sure
about that.
Q. You said something about your back still paining you,
didn't you? ·
A. Yes, sir.
Q. Tell the jury about that.
A. I can't sleep at night unless I take some drugs that the
doctor gives me, and the pains are with me all the time. They
cause loads and loads of trouble.
Q. Nerves affected in any way?
A. Yes.
page 135 } Q. Tell the jury about it.
A. I am so nervous I can't sleep a.t night without taking anything.
Q. Were you affected that way before the accident Y
A. No, sir.
Q. Tell the jury what improvement, ·if a.ny, your condition
shows!
A. Well, my ribs are clear, but my back doesn't help; I
don't see where it is improved a bit.
Q. Wliat uart of your back hurts you most?
A. The lo;ver part of my hack just above my kidneys.
Q. Are you employed in Louisburg?
A. Yes, sir.
Q. By whom?
A. I am chief engineer of the Louisburg Power plant.
(J. What kind of work do you do Y
A. I do all repair work on the machinery there.
l\fr. Godwin: Well, again, your honor, I say he hasn't al..
leged that.
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By Mr. Corbitt:
·
Q. Tell the jury. with reference to your ability to do your
work properly since the accident.
A. I haven't been able to do my work.;
Mr. Godwin: · Your honor, I want to file an objection to
each and every question along this line, and save
page 136 ~ an exception to it if the court will rule that that is
on the question of whether or not he can work
or not, whether or not he lost any time from work~
Mr. Corbitt: As I understand that, he objects to the wit..:
ness provjng how much money he lost in dollars and cents by
reason of loss of time, but even if he is correct in that, it is
perfectly proper for this witness to testify as to his ability to
work and as to his physical condition under the pleading.
; The Court: He can show he has been injured; he can do
that,. and he is still suffering pain, and so forth. I don't believe on this bill of particulars he can go into details and show
the amounts.
.
Mr. Corbitt: I understand that. That is just the pdint
I made that ]4:r. Godwin objects to telling it, that is, telling~
the amount of loss of money; He still has a perfect right
to tell as to his physical condition and ability to work. That
is what I am trying to get this witness to tell.
Mr. Godwin: Just tell how seriously he was injured, and
how he was able to work.
The Court: He has been pretty well over that, has he, or
not!
Mr. Corbitt: I think he has.
page 137 ~
.

.

CROSS EXAMINATION;

By Mr. Godwin:
. . .
.
. Q.. You said what ·doctor attended you f
A. Dr. Perry.
Q. Is he here today 7
A. Yes, sir.
.
.
Q. You went to the Virginian Hospital after this accident?
.A.. Yes, sir.
.
Q. After that you went up to the Police Court?
A. Yes, sir.
.
.
.
.
Q. You walked· around, you went up to the garage arid got
your car that night, didn't you Y
A. Yes, sir.
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Q. Didn't you all go up to Mr. Goodrich's garage and take
the car out that night?
A. No, sir.
Q. It was taken out the next day by the Ford garage T
A. Yes, sir.
Q. The doctor took you in that night and examined you and
X-rayed you, didn't he?
A. No, sir.
Q. Hasn't he got an X-ray of you¥
A. Yes, s~r; but he didn't X-ray me until the next morn-

r

mg.

Q. Which side is that rib broken on Y
A. Right side.
Q. Ribs are broken on the rig·ht side, two ribs T
A. Yes, sir.
Q. And you say you had trouble with your back 7
A. Yes, sir.
Q. Mr. Pearce, I want to ask you now, because I have asked
for it before, have you any objection to the man who examined you here, Dr. White, in company with Mr. Willie Gibson, who is a surgeon and doctor at the same hospital, examining you now Y
'
A. I will leave that up to my lawyers.
Q. Well, I have asked for it, and I want to know if you
have any objection to those men examining you now to see if
thev can find the broken ribs.
A. I will leave it entirely up to my lawyers.
Q. Has your doctor taken an X-ray of you in Carolina 7
A. Yes, sir.
.
.
Q. Taken X-ray pictures of you in Carolina:!
A. Yes,_ sir.
Q. Would you consent to it or not!
A. I am leaving it entirely up to my lawyer.
Q. Will you all confer and find out if you do object to it,
because I would like for them to examine you.

page 138

Mr. Corbitt : If you are going to insist on that
question, he is going to leave it up to us.
Mr. Godwin: Your honor, I have asked counsel for it, and written letters for it and called him up over the
telephone and asked him if I could be permitted to have an
examination. made, and I haven't got anywhere with it yet,
and they have never told me whether I could or not, and I
have asked the client and he said he is leaving it up to them.
I would like to have them permit me or not, but to say so.
page 139

~
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The Court : I don't think the court can authorize it. I
think it is up to counsel over the objection of the party himself. That has been the law. I don't know whether it has
been changed recently or not. So, it is up to you gentlemen
and your clients to say whether it will be done or not.
Mr. Corbitt: Here is our position about that. Here is a
gentleman who is injured at night. He went down home and
he has got his physician who is taking an X-ray of him, he is
here ready to testify as to his condition, and he has been
treating him all along.
The Court: Then you do not consent for his doctors to examine him?
l\fr. Corbitt: I haven't stated yet. vVe haven't had a conference about it.
Mr. Godwin: Your honor, I have written him,
page 140 ~ and I have had this up for at least five or six days
trying· to get a doctor to examine him or be permitted to examine him, and so far they neither refuse or consent. If they don't want a doctor to examine him, I would
like for them to say so.
Mr. Corbitt: I said it's perfectly useless. "\Ye have got a
doctor who has been tending this gentleman for sometime,
ever since he was hurt. He took X-rays of him, and that doctor is here to testify. Let him testify and tell the jury, and
we will see what will happen after.
Mr. Godwin: Then you object to it f
Mr. Corbitt: That is my position at this time.
The Court.: I think counsel has a rig·ht to know how you
stand about it. That is the only way he can find out.
Mr. Corbitt: I said he will find out the testimony of this
gentleman who is here, and if he decides upon some other
particular, we can tell him about it.
Mr. Godwin: I understand then, that you object to iU
Q. You were examined here and X-rayed by a local doctor,.
wcren 't you 1
A. Not by a doctor.
Q. Dr. White, he was the one who did iU
A. No, sir, he did not.
page 141 ~ Q. Didn't Dr. White treat you!
A. He strapped my ribs up that night.
Q. Didn't he X-ray you Y
A. No, sir.
Q. Didn't he take an X-ray picture of you the next morning¥
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A. No, sir.
Q. Never taken one of you f
A. No, sir.
Q. He was the man who saw you the first day too, wasn't
he1
A. Yes, sir.
Q. You haven't summoned Dr. White today to testify in
this case, have you f
A. ·No, sir.
Q. He hasn't been summoned, has he 1
A. I couldn't say.
Mr. Corbitt: You have had him summoned. Why don't
vou call him 1
. . Mr. Godwin: I am going to use him when I get the chance..
Q. I believe you said you are the chief engineer down there
at this light company, and when you left there that morning,
all of you were together going to see the fleet,
page 142 }- weren't you?
.
A. I was asked by my wife to go with her to
drive the car.
Q. And drive the car for her?
A. Yes, sir.
Q. You were asked by your wife to go and drive the car
for her?
A. Yes, sir.
Q. And you went along and drove the car up until the time
that you all got back to Mr. Pearce's?
A. Yes.
Q. And I believe that you all bought some gas T
A. Bought it in Louisburg.
Q. You did?
A. Yes, sir.
Q. How much!
A. We filled the car up, I don't remember how much.
Q. Did you pay for it?
A. My wife did. She wrote a check.
Q. And when you got down to the ferry to go across the
ferry, who paid for thaU
A. She paid for it.
Q. She handed you the money to pay for it?
A. No, sir; she paid for it herself.
Q. Well, the man comes up to the driver ts side of the window at the ferry boat, doesn't he?
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A. She was sitting right beside me ..
Q. When you came back she paid for itt
A. ):es, sir.
Q.. And you ~·er;e simply along driving the car for your
wifeY
A. Yes, sir.
Q. She asked you to go and drive her °l
A. Yes, sir.
Q. And you were going not for your own, but to take her f
A. Yes, sir..
Q. What did ].\fr. Lumpkin go for, did he go to help drive
too?
A. He went because my wife asked him to go.
Q. And he was driving at her request, wasn't he t
page 143

~

A. Yes.
·
Q. I believe you said you were two-thirds away across the
street when,you saw lights of the approaching automobile!
A. "Y"es, sir.
·
Q. In response to Mr. Corbitt's question, you were twothirds across the street-when you saw the lights of the other
car, is that right?
A. I think you.
Q. (Interposing) Is that rig·ht or not, that you told him
just nowt
A. We were well out into the intersection. We were twothirds across when he hit us.
Q. I understood you to tell Mr. Corbitt that
page 144 } only three feet of your car was in the street, now
which is it?
A. I said three or four feet when the car struck us.
Q. Didn't, though, you tell Mr. Corbitt just now that you
were two-thirds across the street when you saw the lights of
the other cart
A. When the car struck us.
Q. Well, now, which were you, two-thirds across the street
when you saw the lights on the other car, or when the car
struck you?
A. Two-thirds away across the street when the~ car struck
us.
Q. How far was the other car away when you saw it 1
A. I should say about sixty or seventy feet.
Q. Then this car traveled sixty or seventy feet when your
car was going two-thirds of the way across the intersection,
isn't that right?
A. Yes.
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W. C. PERRY,
called on behalf of the Plaintiff, testified as follows :

By Mr. Corbitt:
Q. You are Dr. W. C. Perry!
A. Yes, sir.
Q. Where do you live?
A. Louisburg, North Carolina.
Q. How long have you been practicing medicine?
I
A. :B,our years.
I
Q. Where did. you have your college training?
A. Wake Forest Colleg·e and Emery University.
Q. "Wbere did you study medicine?
A. Emery University.
Q. Did you graduate?
A. In medicine?
Q. Yes, sir.
·t
A. Yes, sir.
Q. Do you know Mr. Joseph Pearce?
A. Yes, sir.
Q. You have been admitted to practice medicine in North
Carolina¥
A. Yes, sir.
Q. You had been actually practicing in Louisburg four
vears?
· A. That is right.
Q. In the course of your work do you take X-ray pictures?
A. Yes, sir.
Q. Do you know ::M:r. Joseph Pearce?
page 146 ~ A. Yes, sir.
Q. How long· have you known him?
A. I have known him all my life.
Q. You are from Louisburg originally1
A. Yes, sir.
Q. Have you treated him since he was involved in an automobile accident on April of this year?
A. Yes, sir.
Q. Tell the jury about the first time you saw Mr. Pearce
as to his condition then and now, and what you have to say
about this car case.
A. Well, I first saw him on Monday night, April 17th. .At
that time he had a fractured rib, and severe contusion of
the chest wall, that is, severe bruises, and a lumbar-sacral
strain.
page 145 ~

Mr. Godwin: I can't hear it.
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Mr. Corbitt: You can't heart
Mr. Godwin : No, sir; not you.
A. "\Vell, he had a fractured rib.
By Mr. Godwin:
Q. One rib or two?
A. One, and contusions or bruising of the right chest wall,
straining of the lumbar-sacrum muscles. That is all. That
was before I made any X-ray examination, physical examination.
By Mr. Corbitt:
Q. In other words, your physical examination
page 147 ~ showed one rib fractured?
A. It showed a rib fractured. I didn't know
how many there were at the time. I couldn't tell just by
physical examination whether there was one or more, but I
was sure he had one.
Q. Did you make an X-ray picture then¥
A. Yes, sir.
Q. How many ribs did you find fractured?
A. One.
Q. Did you find any ribs dislocated?
A. There was a suggestion of a partial subluxation there,
and my diagnosis was a partial subluxation of the rib from
the sternum up.
Q. You say contusion of the chest wall¥
A. That is right.
Q. What did you say about the sprain¥
A. Strain in the lumbar-sacral muscles, that is, the muscles
of the back, connecting the spine with the hip.
Q. Have you been seeiilg him from time to time ever since?
A. Yes, sir.
Q. Tell the jury about his condition, whether he must have
suffered or how, and its effect on him generally, nerves and
so forth.
A. His injuries were quite painful, •and at that time he
was suffering quite a bit, and he was not able to
page 148 ~ get a.bout anywhere hardly, for at least a week.
In other words, he was confined to the house most
· of the time.
Q. What would you say as to his present condition, as to
what vou think as to his future!
A. Well, his ribs is cleared up, he is not bothered with that
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any more, nor is his chest wall bothering him. Both of those
have completely cleared up, in my opinion, but his back is
still giving him some trouble, causing some pain at times.
Q. Are you in a position to tell how long that will continue!
A. Remains to be seen.
.
Q. You say it remains to be seen f
A. Yes, sir; I wouldn't say how long it would be. I do not
know.
Q. You are not in a position to say, then, whether it is temporary or permanenU
A. That is right.
Q. May be 'temporary or may be permanent Y
A. Yes, sir.
Mr. Godwin: Why don't you let him say that f

Bv Mr. Corbitt:
"'Q. Tell the jury whether or not you prescribed sedatives
for him to make him sleep.
A. Yes, sir; during the first week he did. He
page 149} had to have some form of opiate to make him
sleep, at least to ease his pain.
Q. Tell about the condition of his nerves.
A. He was pretty nervous f o11owing this injury, after he
got back home.
Q. Tell the jury with what pain he seemed to now suffer.
A. Now he is having some pain in the lower part of the
back, toward the sacro-iliac joint.
Q. What have you to say about the present condition of
his nerves!
A. Well, I don't see that that is affecting his condition.
His injury isn't causing- any nervous condition now, unless it
is that his back hurts him. Naturally, he is going to be nervous some. Anybody with pain is naturally nervous. ·
Q. The X-ray picture you referred to, you took persol).ally, is that correct?
A. That is right:
.CROSS EXAMINATION.
Q. Doctor, Mr. Pearce testified that he had two broken
ribs on the tight side. Did you find them?
A. No, sir.
Q. You did not?

A. One.
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Q. I believe you said that there was a strain of
the lumbar muscles!
A. Lumbo-sacro.
Q. They are the muscles of the back T
A. That is right.
Q. That you expect to clear up, don't you f
A. I expect It to, of course, but I can't say that it will, or
whether it will.
Q. When did:you take these pictures¥
A. Twentieth of April.
Q. I would like to know whether this is an anterior frac-:ture of the rib, or a posterior!
A. Anterior.
Q. Which ribt
A. Left rib.
Q. Have you got the X-ray plates here showing that fracture?
A. Yes, sir; do you want to see themf
page 150

~

Mr. Corbitt:- We aren't going to show it to you that way.
M"t'. Godwin: Let it go. Just forget it, Doctor. That is

all.
page 151

r

W. V. A VE.NT,
called on behalf of the Plaintiff, testified as fol-

lows:

By Mr. Corbitt:
Q. Where do you live f ·
A. Louisburg, North Carolina.
Q. How are you eng·aged in Louisburg¥
A. I am clerk of the Superior Court of Franklin County,
North Carolina.
Q. Louisburg located in Franklin County?
A. Yes, sir.
Q. Do you know Mr. Joseph Pearce¥
A. I do.
Q. How long have you known him f
A.. Between seven and eight years, I believe it is, 1931 or
19'32. I knew tToe when he was going with his wife. She was
a school teacher.
·Q. Tell the jury what is his general reputation for truth
and veracity and his character.
A. Well, Joe's character and reputation is good. I have
been knowing him since that time, and since I have been in
Louisburg for five and a half years, I have never heard a
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thing in the world ag·ainst him, and he works with the town
1•
there.. :
·
..
Q. Chief engh1eer?
'
- ·
' .
A. That is right, of the L~ght and Water 00;111page 152 ~ pany.
·
· ·· ·
Q. I want to ask you the same questions abo.ut
Mr. James W. Lumpkin.
·. .A. I have been knowing l\fr. Lumpkin since December, 1934,
or possibly a little before then. I took office on the 10th of
December, 1931, and I hav~ been knowing him as a law student, and since then as a lawyer eve1r since,· and he is an unusually quiet boy ; that 'is, to be ·a young man:
··
·
· Q. What is his gen oral reputation for truth and veracity
and his character?
.A. Good. ,
· Q. Both of them have an excellent reputation for truth
and veracity 1
. .A. ~es.
Q. Do you know Miss l\Iargaret Rouse and Miss Josephine
Rouse?
· '
.
.
.
.A. Yes, sir, I do.
·
·
·
·
· Q. What is their general reputation for truth and veracity
and chai·acte.r' .
.
.
. A. Good.
.
.
.Q. Mrs. Lila T. Pearce, the wife of Mr. Joseph Pear-ce, what
is her reputation for truth and veracity. and her general repu:tation for character f
.
A. Good. She was a .teacher in the Franklin Comity school
1uriug-. the year 1931 or i932, and I met the two about the
same time, her and Mr. Pearce. I met them both
page 153 ~ at the same time.
CROSS EXAMINATION.
By Mr. Godwin:
. Q. When did she leave?

A. She worked with some federal division of this farm
loan or credit loan or something. We have three or four in
Lquisburg·, and I don't remember, Farm Emergency Corporation or Farm Security Corporation.
Q. }Vas she working· for them on .April 16th?
. A. I think so. She has never worked in any other place.
Q. Do you know them well, l\fr. Avent, to have gone off on
trips with them at times?
A. Yes, sir.
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Q. You haveY
A. On one occasion that I was invited by Mrs. Pearce and
Joe and we went to an outing about six miles from Louisburg in which we had chicken barbecue.
Q. On the trips that youA. (Interposing) That happened to be Sunday afternoon,
and if there was anything to drink, I didn't see it.
Q. I don't mean that.
,
The Court : Are you going to try some case?
Mr. Godwin : No. I want to. find out this :
Q. On any trips that you had gone with them, did Mrs.
Pearce pay all the expense f
page 154

~

Mr. Corbitt: Wait a minute. I object to that.
The Court: Objection sustained.
Mr. Godwin: That is all.
FLOYD GRIFFIN,
called on behalf of the Plaintiff, testified as follows :

By Mr. Corbitt:
Q. Where do you live Y
A. Louisburg, North Carolina.
Q. What is your business there?
A. I am part owner of the Griffin Motor Company, Ford
dealers.
Q. Do you know Mr. Joseph Pearce?
A. Yes, sir.
·
Q. How long have you known him f
A. About ten years.
Q. What is his general reputation for truth and veracity
and character Y
A. Good.
Q. Do you know Mrs. Lila T. Pearce Y
A. Yes, sir.
page 155 ~ Q. What is her general reputation for truth
and veracity Y
A. Good.
Mr. Godwin:
Mr. Corbitt:
Mr. Godwin:
Let me ask this

I will admit that he will say all of them.
All these witnesses?
I will admit be says so to every one of them ..
question :
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CROSS EX.Al\IlNATION.
Ev Mr. Godwin:
·Q. Did you repair this automobile 7
A. Yes, sir.
Q. Did you tow it down to your place 1
A. No, sir.
.
Q. Ran on its own power f
A. Yes, sir.
Q. Have you been paid for the fixing of iU
A. Yes, sir.
Q. Who paid thatY
lh. Corbitt: I object, your honor. What has that got to
do with who paid for this damage to the automobile, when
it was Mrs. Pearce's automobile, and not involved in this
suit?
'
·
The Court: Well, there has been some question here about
who was paying. You have been asking about who has been
paying other things. I think he can ask that one
page 156 ~ too.

By Mr. Godwin:
Q. lVIay I ask you this question: Did Mr. Pearce pay you
for itT
Mr. Corbitt: I save the point.

Bv Mr. Godwin:
·Q. Did Mr. Pearce pay you for the fixing of this cad
A. No, sir.
Q. He did not 1
A. No, sir.
Mr. Corbitt: It is my understanding that the record will
show that Mr. Godwin admits that this witness will show
that the general reputation for truth and veracity and
the character is good.
.
~Ir. Godwin: All witnesses who testified, and the doctor
too.
The Court : Stand aside.
l\fr. Corbitt: That is our case, except we want a view of
the prenuses.
~
Mr. Godwin: I do too.
The Court: Put on your witness.
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page 157
follows:

Qloyd Hayes.

t -

LINWOOD· HOMER JON-ES,
called on behalf of the Defendant, testified as
·

By.Mr. Godwin:
· ·
~·:
Q. What is your full name!
A. Linwood Homer.
Q. Where do · you work Y·
A~ Goodrich -Motor Company.
Q. Did you operate the night truck that pulls cars in when
they are disabled or wrecked!
·
A. Sometimes.
Q. On the night of April ·16th· of this· year, did ·you come
to the intersection of Clay and Market skeet and get a Ford
a-utomobil~ ¥· ·
A: Yes, sir. "·
· Q. And did you hook on to that automobile and pull it
away? A, Yes, sir.
Q. Did -you find the·rear fender damaged on it¥
A. I did, on the left-hand side.
·
Q. And was it mashing against the wheel¥
·
A. Mashing against the tire, that caused a noise, and I had
io 'pull it away from the tire to relea~e it.
·
··
··
· Q. When you hookea on that ·Ford automobile and started
t? pull. it away, did you. fin([ }t in. gear?
.·
A. Yes, .sir; high gear.
page 158 ~.. Q. W~1at .did you do?
,
,· A. I ·got out of the truck and released this
Ford ont of .high gear so I c.ould move it,
.

.

Mr. Godwin: ·witness with you.!

.

FLOYD· HAYES,
call~d 911 behalf of the Defendant, testifjed as follows:
By Mr, Godw.111.: . :·
,
.
.
.
.; Q. Mr.. Hayes, you went around to the .scene of this accident in question, didn't you f
. _A. Yes, sir..
..
· :
Q. You investigated it as a member of the police force of
Suffolk, didn't you? .
A. Yes, sir.
·
<' :· :, . i'
~·
•.
Q; Your 'occupation is that of motorcycle officer?
A. Yes, sir.
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Q. Traffic officer?
A. Yes, sir.
Q. When you got ro.und there, did you talk to the people
about how this accident occurred?
A. Yes, sir.
page 159 ~ Q. Did you ask Mr. Lumpkin, who was the
driver of the automobile owned by Mrs. Pearce,
how .fast he was going?

Mr. Corbitt: If your honor please, if this is an effort to
impeach Mr. Lumpkin, I want to object to it on the ground
that there has been no notice to Mr. Lumpkin in the examination that he was going to be impeached. That seems to be
the object of Mr. Godwin. Under the law, as I understand
it, you have g·ot to give the witness the time and place and
ask him if he didn't do or say a certain thing to impeaeh
him, if he denies it or admits it.
The Court: I think you have got to give him a little notice.
Mr. Godwin: Stand aside, please. Mr. Lumpkin, please.

J. P. LUMPKIN,
recalled as a witness, testified as f ollow·s:
By Mr. Godwin :
Q. Mr. Lumpkin, on the night this accide:q.t occurred, did
you talk to l\f r. Hayes?
Mr. ·Corbitt: If your honor please, I object to the calling
of Mr. Lumpkin now.
Mr. Godwin: I have a right to call an adverse witness.
Mr. Corbitt: On the point of the defense for
page 160 ~ pmpose of examining· him and then impeaching
him, I don't think that c.an be done that way. This
witness was put on by the plaintiff. He was examined, and
he had full opportunity to ask him any question he wanted
to ask him and now he calls him back and makes him his own
witness and then with the hope of being able to impeach him
after he has testified. I don't think that can be done.
The Court:
ell, it is not a very clear question. I don't
think there ought to be any question left as to imperfection
upon anybody when they can ask a question. For all I know,
he will make such an explanation or such a statement about.
it when his attention is directed to it that there wouldn't be
any desire to impeach him. I don't know whether there would

,v

108

Supreme Court of Appeals of Virginia.

J. P. Lumpkin.
or not, but in the interest of justice, I will let the question be
asked.
Mr. Corbitt: I will save t~e point.
Mr. Godwin:
Q. On the night this accident happened, did you talk to
Mr. Hayes, the motorcycle officer, who was around there
and investigated this accident f
A. If Mr. Hayes is the gentleman who took the stand just
before meQ. (Interposing) Just before you.
page 161 ~ A. Yes, sir; I say if he is the gentleman, I did
talk to him.
Q. And did you teli him that nig·ht that at the time of the
accident, you were going fifteen miles an hour?
A. No, sir ; I did not.
Q. Do you want me to lay the foundation exactly where it
wast
The Court: I wouldn't require any more of the foundation there.
l\:fr. Godwin: I will find out. Just one minute, excuse me.
Q. Didn't you tell Officer Hayes when giving him information to put on the accident report in the office of the police
court in the City of Suffolk on the night of April 16th of
this year and after this accident that you were going fifteen
miles an hour at the time of the accident?
A. Can I ~xplain that, your honor?

The ·court: Yes, answer it a1~d explain any way you want.
to.
A. Mr. Hayes asked me to come up to the police court, as
he would like to make a report on the accident. I had talked
with him down at the intersection where the accident occurred. He asked me how fast I was going, and I said, "Well,
I can't tell you exactly the rate of speed that I was traveling·
at, because I wasn't looking at the speedometer,.
page 162 ~ but I had come to a complete stop before entering the intersection, and as I crossed on over the
intersection and after seeing this car which I saw from a distance after I got out into the intersection, and after realizing
how fast and how rapid it was traveling, the first moment J
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saw it I had no idea it was traveling as fast as I later realized
it was.
Q. What did you tell Mr. Hayes 7
A. I will get to that. I told him that I, of course, mashed
on the accelerator when I realized he was coming faster than
I had at first thought, and !"didn't know whether I was going
ten miles an hour or .fifteen miles an hour, or how fast I
was going when it struck me, but when I first saw it and I
started across the intersection, that I started from a complete standstill, and that I couldn't tell him to save my life
how fast I was going at the time the car struck me. I did
mesh on the accelerator when I realized how fast he was coming to the intersection and didn't give any evidence of being
aware that I was in the intersection when it came in and that
it was not going· to turn out at all. He asked me how fast
the other car was going, and I said it was coming like a bat
out of hell, that I couldn't know how fast it was going, and I
don't know how fast I was going.
Q. Did you tell him or not that at the time of the accident
. .
you were g·oing fifteen miles an hour?
A. I· did not tell him definitely how fast I was
page 163 } going because I did not know.
FLOYD HAYES,
recalled as a witness on behalf of the Defendant., testified as
follows!
By Mr. Godwin:
·
•Q. :M:r. Hayes, 011 the night of April 16th of this· year, after
this accident occurred, did you go to police headquarters?
A. -Y-es, sir. •
Q. Did Mr. Outlaw and Mr. Lumpkin both come to police
headquarters?
A. Yes, sir.
Q. Did you make out an accident report.at that time!
A. Yes, sir.
Q. Did you ask them how fast they were g·oing at the time
of the accident?
A. Yes, sir.
Q. And what did Mr. Lumpkin tell you?
A. He told me he was going about ten miles an hour before
he got to the corner, and about fifteen miles an hour at the
time the accident happened.
page 164 } Q. He did?
A. Yes, sir.

I_
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Q. Now, you talked with Mr. Outlaw too, didn't youf
A. Yes, sir.
Q. Did he tell you how fast he was going? You went around
to the scene of the accident, didn't you Y
A. Yes, sir.
Q. I don't know whether there is any use telling where the
cars were, your honor, that has already been hashed so much.
Now, did you go round there to see whether or not you could
see from both directions approaching that intersection t
A. Yes, sir.
Q. Did you sit in an automobile in the rear and come up to
the intersection south on Clay Street Y
A. Yes, sir.
Q. And stop and look up the street, look west on Market
Streetf
A. Yes, sir.
Q. And will you tell the jury how far you could see on Market Street f
A. You could see about Chestnut Street, I guess, two blocks
away.
Q. Did you sit there and watch cars go in and out of Pine
Street and cross Pine Street f
A. Yes,. sir.
page 165 ~ . Q. And come down Market Street?
A. Yes, sir.
Q. And did you see them pass on beyond Pine Street T
A. Yes, sir.
Q. And turn in Chestnut 1
A. Yes, sir.
1

CROSS EXAMINATlON.
By Mr. Corbitt:
Q. Mr. Hayes, I didn't quite understand what you said about
seeing up Chestnut Street, and where you were?
A. Coming out, going south on Clay Street with the front
of the car out to the edg·e of the curbstone on the stop sign,
coming out of Clay $treet into Market, headed south on Cla.y
Street.
Q. Where is t11e head of your car?
A. Right to the edge of the curbstone.
Q. Edge of the curb?
A. On the nort11 side of Market Street. You can see up Market Street beyond Pine Street as far as Chestnut Street.
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The Court: I understand that both parties wanted ~ view
of the property by the jury, and if you do, it looks like we
might have spent enough time trying to g·et that picture.
Mr. Corbitt: That is my view of it, your honor.
page 166 ~ Mr. Causey testified and other people testified,and
I don ''t think anything these other people will say
are going to affect these gentlemen of the jury. They can go
.
to it and view it and get it.
The Court: It looks like that could be the best test~ony
they could have.· I just mention that because it looks like we
might get into a lot of this same repetition, and I would like
to avoid it if I can do so without injuring anybody's cause,
Is that all for this witness Y
Mr. Corbitt: I wasn't going to. Mr. Godwin doesn't want
to bring out that kind of stuff.
Mr. Godwin: I want the jury to see it.
Mr. Corbitt: I do want the· jury to see it, but I want to
get clear as to what Mr. Hayes testified to so far. I think
the court is right. There is no use putting on other witnesses
to this. Let the jury go out and see it. Let me get it clear
now.
By Mr. Corbitt:
Q. As I understand it, Mr. Hayes, with the front of the car
on a line with the curb on the north side of Market Street¥
A. Yes, sir. ·
Q. You could look up Market Street, west up Market Street Y
A. I have been in the back seat of the car at the time.
Q. Sitting in the back seat of the car 7
page 167 ~ A. Yes, sir.
·
,
Q. You could look up Market Street to some
point near Chestnut?
'
A. That is right, yes, sir.
Q. What would you do if you were sitting in the front seat
of the car?
A. I didn't sit in the front seat at that point, but there is
some shrubbery there on the north side of that yard in the
corner there, but you can see over the top of that hedge. Market Street goes upgrade from that corner.
Mr. Corbitt: That is all right. ~he jury can see that when
they g·o there.
The Court: Stand aside, Mr. Hayes.
Mr. Godwin: I want to call and put on the stand Dr. White.
He has just come here. May I read him what the medical tes-
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timony was before he testifies, because I want to ask him some
questions about that.
The Court: You want to interview him here 1 Well, make
it brief.
Mr. Corbitt: He wants, as I understand it, to use Dr. ·white
to read the testimony of Dr. Perry to him, to have him explain
that, comment on the testimony?
rrbe Court: What I guess he wants is to ask him a hypothetical question.
.
l\Ir. Godwin: I do, your honor, as an expert.
page 168 ~ That is exactly what I want to do.

DR. L. W. WHITE,
called on behalf of the Defendant, testified as fallows:
By Mr. Godwin:
Q. Doctor, you·are a surgeon and practicing physician in
the City of Suffolk, are you not?
A. Yes, sir.
Q. How long have you practiced here?
A. Since 1907. Before we go into this case, I want the court
to tell me to testify. You understand, I made this examination of the plaintiff, and the information that I got is ordinarily considered, you know, sort of a private matter, and
of course, I want the consent of Mr. Corbitt or the patient or
the judg·e before I proceed.
·
Mr. Godwin: I have no idea what the testimony will be, Mr.
Corbitt.
Mr. Corbitt: We have no objection to Dr. White telling
what he knows about the case. Dr. White saw this gentleman
one nig·ht or one morning. I have no objection to it.
The Court: Proceed.
By Mr. Godwin:
Q. On the night of April 16th, Sunday night, was Mr. Joseph
.
Pearce from Louisburg, North Carolina, brought
page 169 ~ to the Virginian Hospital Y
.
A. Yes, sir.
Q. Did you examine him at that time?
A. Yes, sir.
Q. In the course of the examination, did you take X-ray pictures of him!
A. Yes, sir.
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Q. At the time he came there, what was his complaint, what
was he complaining of Y
•
A. Pain in the chest. He wasn't complaining of any particular pain from anything because he didn't stay in the hos ..
pital. He refused to stay in the hospital dnrin!r thP. night and
he was-he complained of some pain in the chest. That is the
only complaint he made.
Q. Did you examine him Y
A. Yes, sir.
Q. What were your :findings, doctor, did he complain of any
pain in his back at that time¥
A. No. His chest was the only thing he complained of.
Q. At that timet
A. Yes.
Q. Did you examine him?
A. Yes, sir.
Q. Did you find anything wrong with him other
page 170 ~ than bruises?
·
A. None.
Q. On the next day did he come back to the hospital Y
A. He was in there with his wife..
Q. When did you take the X-ray pictures, doctor?·
A. I think we took them the next day.
·
Q. The next day 7
A. I think so.
Q. On the next day did you take an X-ray picture of his back
and ribs?
A. Yes.
Q. Did you find any trouble with his back?
A. No.
Q. Did you find from the X-ray pictures taken any broken
ribs at that time!
A.. No.
Q. Didn't you see him since f
A. No, I haven't seen him since.
Q. Some question has been stated here in the evidence that
he has suffered strain of the fombo muscles in the back.

Mr. Corbitt: I think you oug·ht to know before you ask the
question what he said.
1\fr. Godwin: Well, that is what he said.
Q. That is the muscles of the back, isn't it, doctor?
A. That is right.
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Q. Did he complain of those in the hospital!
A. No, I heard nothing about that.
Q. Well, now, if there was a sprain of the lumbar muscles in the back, would you anticipate,. as a physician,,
any permanent injuries from that type of injury!
A. I would not.
Q. Is that type of injury, a strain of the· muscles, usually
of· long duration Y
·
A. As a rule it isn't. Of course, that would depend somewhat upon the age of the person and their general physical
condition. Any disability, naturally, would last longer in a
f ee~le person, but I would say ordinarily it would be of short
duration.
Q. From your examination, then, all you found was superficial injuries f
A. That is all ..

page 171 ~

CROSS EXAMINATION..

By Mr. Corbitt:
Q. What .time did you see Mr. Pea1~ce, Dr. White t
A. What time of the night was it!
Q. Yes, sir.
·
A. Mr. Corbitt, I don't know. It was, possibly, something
like eight o'clock. I think they called me from the hospital. I
don't remember the hour exactly, without looking it np. I
would be afraid to answer that question because I
page 172 } don't remember the hour.
Q. Have you a record of it °I
A. Yes, sir.
Q. You went to the hospital, then, and examined him f
A. Yes, sir.
Q. Did you make a record of thatf
A. Yes, sir.
·
Q. Have you got it with you?
A; I have got it at the hospital if you want to see it.
Q. No. When have you examined that record?
·
A. Well, the record was read. to me to refresh my memory
the day before yesterday, I think it was. I told you when it
was.
Q. I understand, doctor, but these gentlemen here don't
know what you told me.
A. I think it was day before-yesterday.
Q. It was read to you¥
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A. Read to me by the nurse over the 'phone just to refresh
my memory.
Q. You haven't read it yourself?
A. No, I have not. I have seen the X-ray pictures myself
since then. ·
Q. When was the X-ray pictures taken¥
A. I think the following day.
Q. One was taken f
page 173 ~ A. I can't say.. We have only one.
Q. Only one taken Y
A. It is possible that the other one may have been misplaced, but we have only one, and I may have relied on digital ·
examination for the superficial part of it, anterior, and the
picture was taken where he had the injury, that is, at the seat
of the pain.
Q. Isn't it true that an X-ray picture taken from one angle
wouldn't show a fracture when another X-ray picture taken
from another angle would show it Y
A. Yes, sir; that is true. It woul_d in that case, though, be
in splendid apposition, or else would show it.
Q. But it could do it?
.
A. It would be a crack possibly, but if there were any displacement of the rib it ought to show either way.
Q. If. you took one X-ray picture thenA. (Interposing) )fr. Corbitt, I wouldn't say positively
that I didn't take two, but I say I have one.
Q. Well, of course, you are relying upon the one you have Y
A. Yes, I am relying on the result of my examination ai.
the time, both digital examination and the X-ray.
Q. I am talking about the X-ray now.
·
A. Well, my testimonyQ. (Interposing) In so far as the X-ray is concerned, you
are relying upon one X-ray picture you have got 1
page 174 } A. In my testimony to you, yes.
'
'
Q. You aren't going to tell this jury that another man couldn't take an X-ray picture of this Mr. Pearce
which would show a fracture?
A. No, I wouldn't sav that would be impossible. I wouldn't
say that. I would say"' this, though: That even if there was
a fracture, it was in splendid apposition.
Q. "\\Tell, that could very well be true, and at the same time
have a pretty bad fracture?
A. ·well, it couldn't be in apposition if you had a bad fracture. I don't see how it could. ·
Q. W e11, here is a pencil?
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A. Yes, sir.
Q. If it is hroken, and you look at it this way, it may be
badly broken, and you can't tell whether it is broken or not,
and a bone is the same kind of thing, isn't it 1
_
A. ·wen, if it is in appositio1i, what you are saying is tme,
but if that bone is misplaced either ~ay it would show.
Q. It could be broken without being misplaced f
A. Oh, of course it could. I say it was possible for it to be
broken and one view not show it.
Q. You say possible, but isn't it not only probable that
that very thing I am asking you could happen f
A. I say that could happen, yes.
Q. Now, Dr. White, isn't it true thatpage 175 ~ A. (Interposing) Mr. Corbitt, I might add,
however, that a rib that is broken, an anterior
break, you know, the rib is just under the skin, and thero
is no difficulty as a rule, and you clon 't need an X-ray, as a
rule, to feel a break in that position. As a rule, you can
feel the movement of the rib, if there is very much of a fracture.
Q. ~s a rule, but it doesn't necessarily follow· that you alJ
ways do it¥
A. A man can make a mistake in any kind you know, but
. I say that is what would you expect to find.
Q. What I am getting at, you wouldn't be prepared to tell
this jury, or would tell this jury, that Dr. vV. C. Perry wou]d
testify as he has, that he took an X-ray picture1\:Ir. Godwin: (Interposing) I don't think he has g·ot to
comment on the other doctor's testimony. I object to that.
He hasn't commented on any other witness' testimonv.
Mr. Corbitt: You called him.
·
Mr. Godwin: I don't care. You can't make one witness
testify as to the testimony of another witness. ·
0

A. I will say this : I am not going to say he didn't find
out because I presume what he says he found he found, that is
wlrnt I presume.
Mr. Corbitt:

I understand that.

A. What did you say, I am not what?
page 1.76

~

By Mr. Corbitt:
Q. You woulcln 't be prepared to tell this jury
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that if Dr. Vv. C. Perry testified he took an X-ray picture
and they did find one rib fractured, that being the left an·
terior rib:, that that wasn't correct, would you Y
A. No, I would say that if Dr. Perry said he found it, the
probabilities are that he found it. As far as I know, I. didn't
know anything about him, but I would presume so.
Q. Tl1at could be true and still be consistent with tb_e fact
that your one X-ray picture didn't show it Y
A. Oh, yes, that is possible.
Q. It is possible and it is probable?
A. I would say it is not probable because I think if you
had a fracture there to start with, I think I would have felt
it when I examined this man, and if the picture was taken
with the posterior view with that particular rib, it practically
shows that rib in full anyway. Now, it might have had a
crack in it and apposition was right there right in place, and
I would say that it probably did not show it.
Q. Isn't it a fact that this particular X-ray picture that
you have down at the hospital was taken the next morning·?
A. I think it was the next morning.
Q. Isn't it a fact that when that X-ray picture was taken
it was done by the orderly putting· the apparatus where he
was directed to put it by a nurse you had theref
page 177 ~ A. l\Ir. Corbitt, an orderly don't take pictures
there.
Q. If you just wait until I get through, you probably
wouldn't have to interrupt me. Would you say it wasn't true
that the orderly fixed this apparatus where he was told to
fix it by the nurse with the nurse present, and after it was
arranged satisfactorily to the nurse, that the nurse took that
picture by snapping a switch 1
A. That is the way they are taken, by snapping a switch.
Q. There is no reason for interrupting me.
A. None at all.
Q. That is the way they take them f
A. That is the wav.
Q. And the nurse takes them?
A. The nurse takes them.
Q. You dicln 't take this picture yourself f
A. No, sir, I didn't take it.
Q. You were not present when it was taken Y
A. No.
Q. All you are testifying to this injury is a picture which
a nurse in your hospital showed you afterwards that she says
she tookf
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A. Well, :M:r. Corbitt, I think that this girl is trained to
take pictures. T~t is her duty and these pictures are filed
under the name 9f the patient and she takes all of the pictures, as far as that goes,. in the hospital..
page 178 ~ Q. That· may be true, but just answer my question. All you know about that picture is that _it
was taken by, you think it was taken by this nurse, and you
have testified to the picture that you never persomdly took
yourself, isn't that right?
A. That is true; I didn't take the picture.
Q. And your testimony to this jury as to the conditions
you found, that is what was read to you from your records
over the telephone by the nurse in the hospital Y
A. That is right; except the picture; I looked at the picture.
Q. -Now, doctor, isn't it often the case that after a person
suffers an injury that they find the next day or sometime
afterward they have been injured in a way that they didn't
think they were injured at the time of the accidentt
A. Oh, yes, I guess that is possible.
Q. You wouldn't tell this jury that if this man, Mr. Pearce,
suffered and still suffers from a strain of the lmnbo-sacro ·
muscles that it didn't happen as a result of that injury, would
you!
·
A. No, Mr. Corbitt. I am sorry you asked me that question because I don't see how a sprain could produce a pain
this long. .
Q. Well, you don't see it, but if a man says he suffers it,
you are not prepared-page 179 }- A. (Interposing) A pain is a subjective symptom and I couldn't say anybody didn't have pain.
If a man tells me he has pain, I have to accept that, of course.
Q. Yon conldn 't say he -didn't¥
A. No, I could not, no, sir.
.
Q. And if the doctor here testified that he had been treating him for it, you would think that is true, wouldn't you,
that he still suffers pain Y
·
A. Well, if he says he has pain, and the doctor says it, of
course, I couldn't say he didn't.
RE-DIRECT EXAMINATION.
Bv Mr. Godwin·:
~ Q. That picture was taken from your direction 1
.A.. Yes, sir.
·
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Q. Taken for you Y
A. Yes, sir.
Q. And brought to you for you to look at and study?
A. That is rig·ht. The usual technician in the hospital took
the picture as she, does all of them.
(Whereupon an adjournment was taken until one fortyfive P. M. of the same day.)
page 180

r

AFTERNOON SESSION.

Suffolk, Virginia, July 25, 1939.
The Court met at the expiration of the recess, with the
same parties present as heretofore noted.
ERNEST JiOHNSON,
called on behalf of the Defendant, testified as follows :
By Mr. Godwin:
Q. Your name is Ernest Johnson T
A. Yes, sir.
Q. How old are you Y
A. Twenty-eight.
Q. Where do you· liveT
A. 201 York Street.
Q. And on the night of this accident were you riding in
the car of Mr. Outlaw Y
A. Yes, sir.
Q. Where did you get. in the car T
A. At Nansemond Dairy.
Q. Where is that?
A. On West Washington Street.
Q. Who was in the car when you got in Y
A. Cliff Outlaw, Raymond and Alma Sutton.
Q. Who got in the car with you T
page 181 r A. Violet Lowe.
Q. And from there where did you go Y
A. We went on up to Chestnut Street and turned down
Chestnut Street and went down there to another girl's house,
and she wasn't at home, and we went down in front of the
city lot, turned around and came back out to West Washington, and made the circle around the block, cut down Pine
Street and we got to the intersection of Pine and Market,
and we stopped there and pulled out and came on down, and
that is when the accident occurred.
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Q. When you say you got to the intersection of Pine and
Market, you -stopped?
A. Yes, sir.
Q. At the time you stopped there, how far were you· away
from where the accident actually occurred t
A. From Pine f
Q. Yes.
A. I don't know just how far.
Q. How many blocks is it?
.ll. Only one.
Q. ·where were you sitting in the car f
A. On the back seat.
Q. On which side?
A. On the right-hand side.
Q. Will you tell .the jury just what you saw
page 182 ~ when you were coming down, about how fast were
· you all going l
A. Between 20 and 25.
Q. ·was it raining?
A. Yes, sir.
Q. Misting?
A. Yes, sir.
Q. Did he come to a full stop at Pine Street?
A. Yes, sir, certainly did.
Q. Just tell the jury what happened as you saw it.
A. Well, it was done so quickly there weren't much to sec.
vVe were coming- on down there and I was sitting kind of up
on the edg·e of the seat, and I cl.idn 't see the radiator untilthe radiator in the grill of the car. I just saw the top of it
when it came out from behind them hedg·es just like that (indicating) and by that time the accident had occurred. "\Ve
were right at the intersection, almost, when the car just
busted right out in front of us.
Q. How fast do you estimate that the other car was going?
The Court: He just said 20 or 25 miles an hour.
Mr. Godwin: His car, but I mean the other car.
Q. Have you any idea about the speed of the other car f
A. I imagine he was running about the same speed, from
the way it looked.
Q. Running· about the same speed as you all were runningf
A. Yes.
page 183· ~ Q. Well, now, did he stop at that intersection f
A. No, sir; he did noL
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Q. And you didn't see it until the radiator came out in
fronU
A. The radiator and the grill was already out. I. just saw
the edge of the top. I was sitting on the back seat when it
popped out from behind them hedges, and just came right on
across the street.
Q. Did it keep going right straight on across the street f
A. Till we hit him.
Q. About how far would you say that you were away from
.
the intersootion when you saw that car come out there?
A. Well, it is hard to judge in a time like that, but I imagine
we were around 20 or 25 feet.
Q. After the car was hit, after the collision occurred, did
the Outlaw car stop or not 7
A. Yes, it come to practically a stop and he pushed in second g·ear and pulled off on the side, pulled it out of the middle
of the street.
Q. Did he drive it over to the curb and park it?
A. Yes, sir.
Q. And get it out of the way?
A. Yes, sir.
Q. I believe the other car was hit whereabouts?
A. Was hit just about near the center, I reckon.
page 184 ~ It might have been toward the rear just a little.
Q. And that turned over, did iU
A. Yes, sir.
Q. After that turned over, wher~ did you got
A. I went down just as soon as we pulled up to. the curb
and got out. I went back down to the wreck and then I went
back to one of the g·irls who had come up and says, "Raymond
fainted'', and I went down and got him and we both straightened him up and walked back up toward the wreck and then
we had been up there, I reckon, about four or five minutes,
and he fainted again, so I took him back to the car, and about
that time a police car came up, and I put him in there and
weut with him to the hospital, carried him to the Lakeview
Hospital.
Q. w·en, after that car stopped, did you go there and loo'k
in the Pearce cad
A. Yes, sir.
Q. What was the position of the gear shift lever at the
time you looked in?
A. It was in high.
Q. In high gear?
A. Yes, sir.
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Q. Did you eall others to see that Y
A. I called Raymond Outlaw's attention to it.
Q. Were you there when it was pulled away f
page 185 } A. Yes, sir.
·
Q. Did you see the man get out of his truck
and go back and take it out of high gear before he moved itf

Mr. Corbitt: Your honor, Mr. Godwin is asking a lot of
leading questions. I permitted him to run along, because we
have got along so well today, but I have to check him every
now and then.
The Court: I think that was a leading question.
J\fr. Godwin: All right, sir. I think he ought to be the last
one to object to it in this case.
Q. What did the man do with respect to the gearY
A. He got out of the truck and went out and took the car
out of gear.
Q. He didf
A. Yes, sir.
Q. From the time you saw that automobile come out in front
of you on Clay Street until the time you struck it, could it
have been avoided?
A. No, sir, by no way.

Mr. -Corbitt: I object to that. That is clearly au opinion
of the witness. All he can do is testify to the facts.
. The Court: An opinion is what he thinks about it. It
doesn't prove it is true. It is his judgment about that.
Mr. Corbitt: I ask it be stricken from the recpage 186 } ord .
. The Court: I will let it stay there.
Mr. Corbitt: Save the point.
The Court : The jurors can pass on that question when
be says how far he was from the car when it came out, and
how fast they were traveling. The jurors can conclude on
that, that conclusion is as good as the witness.

...

I

'

I

By Mr. Godwin:
Q. You were going east on Market Street?
A. Yes, sir.
Q_.. And the other car was going out on Clay Streett
A. That is right.
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CROSS EXAMINATION.
By Mr. Corbitt:
Q. What do you do, Mr. Johnson?
A. Work for W. A. Scott, contractor.
Q. Whof
A. W. A. Scott.
Q. Where?
A. Working in Carolina now.
Q. What kind of contracting business f
A. Road building.
Q. You got in this car of Mr. Outlaw's, Clifton
page 187 ~ Outlaw's at the Nansemond Dairy!
A. Yes, sir.
Q. That is at the corner of Pine and West Washington?
A. That is right.
Q. Who were in the en r at tl1e time f
A. Raymond Outlaw and Cliff Outlaw, and Alma Sutton.
Q. Who got in with you?
A. Violet Lowe.
Q. Then, as I understand it, you went out, went up to
Chestnut Street f
A. That is right.·
Q. Went down Chestnut to find another girl?
A. That is right.
Q. And you couldn't find her so you went up further and
turned around and came back to Pine f
A. Came back out ·west W a~hington, out to vVest Washington and down Chestnut, turned down West Washington and
turned, came on clown to West Washing·ton and Pine and
turned up Pine.
Q. Then, when you got to Market and Pine you stopped
whereA. (Interposing) Yes, sir.
Q. Why were you all running· around in a circle like that?
A. I don't know; that waR our privilege, I suppose .
.Q. Well, I understanrl it is your prhileg·e, but can you tell
this jury ,-vl1y you were just circling around Sufpage 188 ~ folk like that?
A. For one reason, we went back throu2·h ther«?
to miss the traffic, for one reason.
...,
Q . .You wanted to avoid trnffic Y
A. Yes, sir.
.
Q. You were in a hurry?
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.A. No, we weren't in no hurry, but cut back through there,
come on out Market and hit Main and cut through Pine
Street. Cliff was going back to Driver's.
Q. Going to take all of you to Driver's f
A. Yes, sir, because he bad to work the next night, and
me and his brother was going to use the car.
Q. It was his car?
A. Yes, sir.
Q. "'Who was driving it?
A. He was.
Q. So, as I understand it, then, you all were circling
around and going hack to Driver's so as to leave him there
and then you and his brother were coming back with the
young ladies?
A. That is right.
Q. Why did you stop on Pino when you got to Market 1/
..A. Because we done like they Rhould have done when they
got to Market coming· up Clay.
Q. I am not asking what somebody else should
page 189· ~ have done. I am a$king why you did it?
A. Because there is a stop sign there.
Q. That is a good answer. You say you were sitting on
the back seat ?
A. Yes, sir.
Q. Right sicfo?
A. That is right.
Q. ··who was sittin~ on that seHt with you?
A. Violet Lowe.
Q. Anybody else?
A. No.
Q. Y.l ere the other three in the front seat f
A. Yes, sir.
·
Q. Who was sittin,g- next to Clifton Outlaw, the driver?
A. The gfrl was sitting; between ]~im, Alma Sutton was sittiug between him and his brother, Raymond.
Q. You SH.id you were sitting on the t~dg·e of the seat. "\Vhv
were you sitting on the edge of the seat f
,,
A. Well. I don't know no-any reason at all, just to raise
up more than anything else.
Q. And you were driving- clown l\farlrnt Street, and vou come
down a hi11 from Pine, don't YOU?
•
A. Yes, a little grade.
·
0. And you were driving clown there, you say, from 20 to
25 miles an hour T
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page 190 }

A. Yes, sir.
Q. And you say it was a little misty!
A. That is right.
Q. .You said that this car that came out of Clay Street
never stopped on Cla.y before it crone out?
A. Certainly didn't.
Q. You still stick to thaU
A. Yes, sir.
'Q. You know that?
A. Yes, sir.
Q. You swear to that V
A. I will.
Q. Why do you know it?
A. Because I saw the top of the car when it popped out
from behind the hedges, and that is where l1e should have
stopped if he had stopped at all.
Q. And that is the only reason that you know, because you
saw the top of the car when it came paRt the hedge?
A. Yes, sir.
Q. And that is the point it should have stopped, is that
right?
A. That is right.
Q. If tl1e car had stopped a little ways back of that, you
couldn't have seen it, could you?
·
A. No, sir.
page 191 } Q. So, then, the only reason you tell this jury
that it dicln 't stop on Clay Street was because
you saw it moving past the encl of the hedge, isn't that righU
A. That is rig-ht.
.
Q. You didn't see it nntil you got-or you didn't see it
until it got t.l1ere, did you?
A. No, sir; can't see it from Market Street.
Q. So you aren't in a position to tell this jury that that
car never stopped on Clay Street?
A. That is right, unless it stopped clown at the other end.
Q. You coulcln 't tell thh; jury that it wasn ,t stopped ten
feet from where vou saw it?
A. That would11 't have been anv g·ood to the driver at all.
Q. I am sisking you the question, ~nswer it.
A. I answerPd it.
Q. I af.;kecl you if you were in position to tell this jury
whether or not that ear stoppecl ten feet hnck of ·where you
firRt SHW it.
.
Q. I couldn't swear about that because it was moving so

lZ6
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Eniest Johnson..
fast wnen I i:raw it, it just was coming on out there, and that
is whP.re I could tell by the speed that he was running tha.t
they didn't stop.
·Q. Yon couldn't see back there .. could youf
. A. No, sir.
pa.ge 192 ~
Q. Now, you think you can tell this jury sit. ting on the back seat of an automobile on the
edge. ,vhen a car comes ont in front how fast that car .was:
runningf
A. Well. you ta.Ire anybody messing with equipment like I
have, that has got some judgment about it.
Q. A11:d you a.re a man of good judgment. ..
A. I don't tbink it would be good judgment, but I claim
to have a little knowledge about it.
Q. And you were how far away when you saw him come
out of therP.?
A. Not over 20 or 25 :feet.
Q. And he was running how fast f.
A. I imagine he was running the same speed. Of cours·e,
I couldn't tell exactly what speed he was running, but I certainly was runnin~ an automobile at that time.
Q. Don't you know that if he is running that fast as you
were running, or that car, that he had got across Clay Street
and wwer have been hit at all T
A. Do you think so f
Q. Don't yon know iU
A. No, sir.
Q. You don'tf
A. No, sir.
Q. ·Yon were 20 or 25 feet away f
A. How fast were you tra.veling at 20 or 25 miles an hourf
Q. Listen to me one minute. You WP.re 20 or 25
page 193 ~ feet away when you saw llim, that is right¥
A. That is riE?;ht.
Q. You were running 20 or 25 miles an hour, weren't you?
A. Yes.
Q. He w::i.s then ont in the Market Street when you saw
llim T
·
A. No, sir.
Q. The front end of liis car was?
A. I said wben he crune out from behind the hedges.
Q. That hi whP.n yon Raw him Y
·
A. HP. wa.Rn 't in t11e street. The sidewalk is back there.
Q. The front of bis car was out by the curb, wasn't itf
A. Yes, sir.
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Ernest Johnson.
Q. How wide is Market Streett
A. About 18 or 20 feet, I imagine.
Q. Don't you know if he is running that fast. as your c3;r
is running, they would have got across before you ever hit
hlmT
,
A. That is the best judge I had about the speed. I judge·
it about the same thing and tha.t is all I know about it
Q. As I understand you, you started up there after this
car you were riding in stopped T
A. Was doing whaU
Q. After this car you were riding in stopped, you started
back to where this automobile had turned over?
page 194 ~ A. Yes, sir.
·
Q. Is that right T
A. I got out of it and went back.
Q. Who was with you f
. A. Raymond Outlaw.
Q. How long did you stay there T
A. We stayed there, I imagine, about five minutes.
Q. What was being done while you were there?
A. Getting the people out of it.
Q. Who got them out T
A. I couldn't tell you about that.
Q. Tell the jury how they were got out.
A. Just people rushed up there so bad and crowded around
there and got them out some way. In fact, I had my hands
full with this boy with his busted eye tha.t I never paid any·
attention till I kind of g·ot him straight, and when I got him·
straight, they were out and carried them up to the hospital.
Q. You, then, are not in position to tell this jury how those
people got out of that car? ·
A. No, because-

Mr. Godwin: (Interposing) He was walking around with
a man who fainted twice.
A. When I g·ot right close to the corner he fainted and I
grabbed him and l1eld him up, and the two girls came up and
then they took 'charge. I stepped up to where the
page 195 ~ car was and by the time I g·ot him strafa·htened
out they had tl1e people out of the automobile, and
then they got the automobile, got the people out, and they
turned the automobile back up and we went there, me and Raymond, and walked up to the automobile.
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Ernest Johnson.
By Mr. Corbitt:
Q. After they turned it up?
A. Yes, sir.
Q. You went there with Raymond as soon as this car
stopped?
A. We walked up there and got ready to go and he fainted.
Q. Got where Y
A. ,ve got ready where the automobile was turned over
and people was crowded around.
Q. And he fainted as soon as you got there Y
A. Yes, sir.
Q. .You say people were c.rowding around there f
A. Yes, sir.
Q. How many people were there when you got there?
A. I don't know; I didn't take time to count them.
Mr. Godwin: Your honor, it is an immaterial question not
bearing on how many people came out there that night. I
object to it as irrelevant and immaterial.
By Mr. Corbitt:
Q. Were there 2 or 3, or 4 or 8 or 10 people there?
A. I couldn't even sav because I lrnve no idea.
page 196 ~ You don't want me to tell a lie about it.
Q. You don't evenThe Court:

(Interposing·) Well, he don't know about it.

Bv Mr. Corbitt:
·Q. All of them had been taken out of the car when you g·ot
there?
A'. I was as close from the car to fliat wall there (indicating) when they were taking them out, but I had this boy in
mv arms.
·Q. Did they take them all out while the car was lying on
the side?
A.· I don't know about. that.
Q. You-don't know when thev were taken ouU
A. No. sir.
·
Q. As· I understand you, as soon as you .!?;ot there with
Ravmond OutlawA. (Interposing·) He fainted.
0. And you tried to take 11im back to these girls and they
come up then?
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Ernest Johnson..
A. I was standing there holding them, and the girls came
up and he kind of C3llle to a little bit.
Q. What did you do?

A. I turned him loose, and walked over to the car just
:about the time they went to set it up. They turned it back
.

page 197 }

up.
Q. What did you do 1

A. And I went back to Raymond before they
moved the car and he had straig·htened up and he said, ''Come
on, let's go look at the car", and we walked over to the car,
and I noticed the car was in high gear then..
Q. You mean that you looked in the car?
A. Yes, sir.
Q. Did you handle the g-ear at all?
A. No, sir; didn't have to.
Q. Didn't put your hand on iU
A. No, sir.
Q. Just the way the lever was, you would say it was in
high gear?
·
A. Yes, sir.
Q. Did you say that you went there with somebody when
they called this boy in?
A. I was there. :Me and him came back from the hospital
and had left the two girls up at Violet's house over Nansemond Dairy, and we walked down to the cars to see where
Cliff was, and that is when they both came down there and
got both of the cars.
Q.· When they came there, that was Goodrich?
A. Yes.
Q. Where wa~ tl1is car, then, that had been turned over?
A. They pushed it out on the side.
page 198 } Q. On the west side of Olay Street?
A . .Yes, sir.
Q. You don't know what happened to it from the time you
saw it turned over to the time it was you found it pushed on
the west side of Clay Street, do you?
A. No, sir.
Q. Where was Cliffton Outlaw at this time?
A. He was back there at the car, the one tha.t was wrecked.
He never even paid any attention to us. He g·ot out ancl went
back there to do everything he could. after he struck the car.
After he struck the car he jumped out of the ear and run right
straight on back to the wreck.
Q. What did he dot
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. Violet Lowe.
A. I couldn't tell you. I told yo-n I had· a fainted boy on
my hands, and I ~ouldn 't stand there and look at him.
Q. Did you see him do anything?
A. No, I never~ saw him do anything.
Q. Did you see the automobile when it was turned up on
its wheels!
A. When it was turned on its wheels T
Q. When they we-re turning it np, did you see it!'
A. Yes, sir.
Q. You saw thaU
A. I was standing about as close to it as from here to that
wall (indicating).
·
Q. How many people were taken out of the aupage 199 ~ tomobile after setting it up on its wheels?
A. I never even noticed that. When they set
the car up and they came back over on the wheelsi I turned
around and didn't notice it.
Q. Yon didn't pay attention to it t
A. No, sir; I had my hands full.
Q. Was that the time Raymond fainted or did he faint
beforef
A. He fainted before and after too.
RE-DIRECT E·XA.MINATION..
By Mr. ·Godwin:
· Q. Did any of the people in the Pearce car come and try
to help you when Raymond was fainting on your hands Y
A. No, he didn't.

VIOLET LOWE,
called on behalf of the Defendant, testified as follows:

By Mr. Godwin:
Q. Try to talk loud enough so that the gentlemen of the
jury there can hear yon.
page 200 ~ What is your namef
A. Violet Lowe.
Q. Where do you live T
A. 302 West Washington Street.
Q. On the night of the accident between the Outlaw -ca_r
and the Pearce car on the intersection of Market and Clay
Street, were you in the Outlaw car Y
A. ·Yes, sh:.
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Violet Lowe.
Q. Where did you get in the ear, Miss Lowe T
A. On Washington Street up over the N ansemond Dairy.

That is where I live.
Q. Who did you get in the car with?
A. The two Outlaw boys and Alma Sutton and Ernest Johnson.
Q. From there where did you go?
A. Went down on Chestnut Street. We went down on
Chestnut Street to Cliff Outlaw's girl friend's house and came
on back. She wasn't home, and we turned around and came
back on Washington Street to Pine Street, and turned there
to the left.
Q. Did you have to turn?
A. We generally always do that on account of missing
traffic three times.
Q. Where were you on your way to 7
A. Oliff Outlaw was on pis way home.
Q. Cliff was on his way home Y
page 201 ~ A. Yes, sir ; he was going home.
Q. When you got to Pine Street, did anything
happen there with respect to the movement of the automobile?
A. Well, when we got to the intersection down there where
Market Street crosses Pine, he stopped and turned down
Market Street to the right.
Q .. To the right T
A. Yes, sir.
Q. Came east Y
A. Yes, sir.
Q. Was he driving very fast when the accident occurred T
A. No, sir; he wasn't drivinp; fast. I was driving, or he
was driving around 20 or 25, I imag·ine.
Q. Where were you sitting?
A. On the back seat.
Q. Did you see the accident?
A. No, sir, I did not.
Q. Tell the jury what happened.
A. Well, I was sitting: on the back seat and Ernest was
sitting on tl1e edge of the seat. I slipped back in the car
a.nd had my head leaning back like that (indicating), and I
heard Alma holler~ and ,vhen she hollered I raised up and
hy the time I raised up we had already hit t]1e car, so I didn't
see it. I didn't see the car coming out.
. ·
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Violet Lowe.
Q. How long from the time she hollered was it

page 202

r before you yelled?

A . .Just the time I raised up. Just the time I
could jump up on the seat like that, we had hit the car.
Q. You didn't get hurt f
A: That wasn't.enough to say it was hurt.
Q. After the car st.ruck the other car, you didn't get hurt,
did you?
A. No.
Q. After the Outlaw car and the other car were in collision with each other, how far did the Outlaw car go before
it stopped?
A. ·well, we went a right good distanee. I ·don't know
exactly. You know where the store is around there on Market Street? We stopped before we got to the store, and you
know how far it is from the corner to the store. We didn't
get to the store before we stopped.
Q. Do you know whether or not he slowed up orMr. Corbitt: (Interposing) I object to that. Mr. Godwin is leading her just like he had a halter on her, your
honor.
Mr. Godwin: Let me see l10w I can call attention to what
I want her to answer.

Q. After the car was here, what happened with respect to
the speed of the Outlaw car? :Maybe that will answer it.
A. Well, we hit the side of the car, and Cliff
page 203 ~ pulled bis car to the left, lie was on the riglitband side, and he pulled his car to the left when
he struck that car. He struck it kind of glancing and turned
it over. Naturally, the car was out of the way, and we kept
on g·oing· and he put on the brakes a.nd stopped just as soon as
we nossibly could.
Q. Did you go back clown there?
A. No, sir; I did not.
Q. You did not?
A. No, sir.
Q. You didn't. g:o back to the scene of the accident at all f
A. No, sir; I didn't go back down there.
CROSS EX.A.MINATION.
Bv 1\fr. .Corbitt:
Q Where do you say you live f
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Violet Lowe..
A. 302 West Washington Street.
Q. Upstairs over the Nansemond Dairyf
A. Yes, sir.
Q. I understand you to say, as you were coming down
Market Street, you were lying back in the car with your head ,
back?
A. Yes, sir.
Q. And Mr. Ernest Johnson, who was with you was sort of
sitting· on the edge of the seat Y
A. Yes, sir, that is right.
page 204 } Q. And lying back like that you were not in
position, I understood you to say, to see this other
automobile at all?
A. No, sir; I didn't see it until after we hit, just as soon
as I hear my gfrl friend holler, I raised up and we had hit
the car.
Q. At that time?
A. Yes, sir.
Q. And you were not in position, lying down like that, to
tell how fast the car you were in was traveling either?
A. Well, I didn't see the speedometer, but I knew we were
not driving fast.
Q. You didn't see the speedometer, but you were lying
back in the car like that, and you couldn't tell very well how
fast you were going, could you?
A. Well, I knew we weren't driving fast, because even if
you 're leaning back in a car, you know if it is running fast
or if it is running kind of slow.
Q. W11at do you call running fasU
A. Well, I think fast is around 45 or 50 miles an hour.
Q. In other words, you weren't running 45 or 50 miles an
hour?
A. No, sir; we were not.
Q. You were running something like 35, do you think?
A. No, sir; something like 20 or 25 miles an hour we were
running.
page 205 } Q. As I understand, when Mr. Outlaw's car
hit this other car he put on his brakes, is that
rig·ht?
A. He stopped just. as soon as he possibly could. Of course,
when we liit the car right in the middle of the street, we hit
it g-lancing, and the car turned over and he stopped as soon
as lie could.
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Alma Sutton.
RE-DIRECT EXAMINATION..
By Mr. Godwin:
Q. Did· he stop up against the curbing f
Mr. Corbitt: .Your honor, we have gone into that time
- and time again, as to where it stopped. She said it stopped
just before· it got to the store, and that is where everybody
else found it. ·

By Mr. Godwin;
Q. Where was it parked in reference to the side of the
street?
A. On the right-hand side.
ALMA SUTTON,
called on behalf of the Defendant, testified as follows:

page 206 ~ By Mr. Godwin:
Q. What is your age f
A. Nineteen.
Q. And where do you live, Miss Sutton f
A. 419 Kilby Avenue.
Q. Were you in the Outlaw car on the night this accident
occurred?
.
A. Yes, sir.
Q. I believe you know Mr. Raymond Outlaw?
A. Yes, sir.
Q. Where did you get in the car f
A. They came around to me, came to my house after me.
Q. Who came by for you 7
A. Raymond. Mr. Outlaw.
Q. Then where did you all go?
A. We left our house and went on out to Saratog·a Street,
and after we left there we went down to Washington Street
and picked-and then went down to get this other boy a date,
and this girl wasn't home. So we came back up Chestnut
Street and came up to Washington and turned to the left at
Pine, and we stopped at the intersection of Pine and Market.
Q. Yes.
A. And because it was a stop street tl1ere, and so we didn't
see any car in sight, so we proceeded eastward down Market
Street, driving between 20 or 25 miles an hour, and just be-
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.
fore we got to the intersection of Market Street,
·page 207 } this car was coming out of Clay Street, and Cliff
blowed his horn once or twice, and this fellow
didn't stop. He kept right on coming, and he didn't even
blow his horn. So Cliff was right up on this guy, so he
couldn't stop, couldn't avoid the accident.
Q. And the accident occurred Y
A. Yes, sir, couldn't avoid it.
Q. You said he was coming down there, when was there a
horn blown, do you know Y
A. Just before we got to the intersection of Market Street.
Q. Just before you got to the intersection of Market Street?
A. We blowed it twice.
Q. Had you seen the car at th.at time coming down Clay
Street?
A. We saw it just at the time we got to the intersection of
Clay Street and Market.
Q. You saw it just about the time you got to the intersection?
A. About 20 feet before we got to the intersection.
Q. You saw it then 1
A. Saw it coming out of Clay Street.
Q. And Cliff blew the horn once or twice and this man
kept right on coming, he didn't even stop, didn't
pag·e 208 } blow his horn f
.
A. No, sir.
Q. Did he ever slow down, the other fellow, coming outT
A. I think he stayed about the same speed all the time.
Q. Do you know which car was the nearest, which car was
the nearest to wher~ you all actually collided, when you saw
the other car.?
A. Which car was the nearest Y
Q. Yes, do you know Y
A. Our car or the other car was the nearest Y
Q. To the place where they actually ran together.
A. Our car was the nearest.
Q. You think your car was the nearest to the place?
A. Yes.
'
Q. How far was that Y
A. I would sav about 20 feet.
Q. Froin the place where the accident occurred or the corner of the accident Y
A. From the corner there.
Q. You were on the front seat, were you f
A. Yes, sir.
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Alma 81~tton.
Q. Did you g~t hurt?
A. I got a bruise on the knee, that is all.
Q. After the cars struck, what happened f
A. Oliff g·ot out of the car; after the car struck?
Q. Yes.
pag·e 209 ~ A. It hit the side of it on the right side and
turned it over.
Q. Yes.
A. Well?
Q. ·what did your car do T
A. Our car kept on going· on a little ways and then he
pulled over to the side and jumped out.
Q. Who jumped out f
A. Cliff.
Q. Where did he go to?
A. He went to the scene of the accident..
Q. He left you all sitting there?
A. He got out first on that side, and see how we were getting along, and he went over to see what he could do about
the other car.
CROSS EXAMINATION.
By Mr. Corbitt:
Q. You say you live where f
A. 419 Kilby Avenue.
Q. Where is that f
A. It is the last street out to the Carolina highway.
Q. Out to where T
A. To the Carolina highway.
page 210 ~ Q. Over on South Suffolk?
A. Yes, sir.
Q. Are you employed in a.ny way f
A. I work at Old Dominion.
Q. Old Dominion?
A. Peanut Company.
Q. You say you are nineteen years old?
A. Yes, sir.
Q. How old is your friend, Violet f
A. She is twentv-three.
0. As I understand it, Raymond Outlaw was your friend?
A. Yes, sir.
Q. Did J1e come to your house to get you?
A. Yes, sir.
Q. Who was in the car with him at that timef
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Alma Sutton~
A. His brother, Cliff.
Q. And then you three were on the front seat, were you
notT
·
A. Yes, sir.
Q. And from there you came over to Saratoga Street?
A. That is right, came over to Carolina Avenue. We went
on up Carolina Avenue and on out Sara.toga.
Q. .You mean South Saratoga StreeU
A. That is ri.ght. .
Q. And then you came over to where Y
page 211 } A. To Washing-ton Square.
Q. Then went up Washington to the Nansemond
Dairy?
A. That is right.
Q. And picked up Ernest Johnson there f
A. That is right.
Q. And lVIiss Violet Lowe?
A. That is right.
Q. When you got there, where were they?
A. I think she had just come down the steps. She lives
over the top of the Nansemond Dairy, and they just come down
the stairs.
Q. She was with Ernest Johnson t
Mr. Ernest Johnson
was her friend Y
A. Yes, sir.
Q. Then after they g·ot in the back seat, you five went down
,
Chestnut Street?
A. That is right.
Q. To pick up a g·irl friend of Clifton Outlaw's?
A. Yes, sir.
Q. And couldn't find her there?
A. That is right.
Q. And came on back to Washington Street f
A. That is right.
·
Q. And went down Pine?
A. That is right.
pag·e 212 ~ Q. W11at did you say you did when you got to
Pine?
A. Stopped in the intersection of Pine and Market, stop
street there.
Q. Why did you say you stopped there 1
A. Stop street.
Q. And you noticed that particularly?
A. Yes, sir.
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Alma Sutton.
Q. And you turned into Pinet
A. Yes, sir.
Q. And started east on Pine f
A. East down Market.
Q. I mean Market.
A. Yes.
Q. It is down a hill from Pine f
A. That is right.·
Q. And you were in the middle f
A. Between Ravmond and Cliff.
Q. Now, you ali were talking?
A. Well, a little, not necessarily, not very much.
Q. Where were you goingf
A. He was going back home. He couldn't get a date, so
he was going to let his brother have his car and we were going riding.
·
Q. .And the other four were going to use the car 1
. A. That is right.
page 213 ~ Q. When did you say you first saw this car come
out of Clay Street Y
A. tT ust before we got to the intersection, just before we
got there.
Q. I believe you told Mr. Godwin that you were something
like 20 or 25 feet away before you got to the edge of Clay
Street?
A. I Ray we were just about 20 feet.
Q. .Before you got to tlie edge of Clay Street, isn't that
rightf
A. Before we e;aw the othP.r car.
Q. Well, I say before you saw the other car you were that
distance away from the edge of Clay Street Y
A. ,lust a bout.
Q. Now, you weren 'i paying any strict attention to the
speed you were makingY
A. We were going slow. We weren't going fast.
Q. What do you call slow Y
A. I say beh" Aen 20 and 25 miles an hour.
Q. And when did you first see the car, and what was the
other car defog?
A. The other car was coming out of the intersection of
Clay Street. It wa.R moving and it didn't stop, a.nd I didn't
hear him, blow his horn.
Q. And it got nearly acroRs before you struck it!
A. Before we could avoid the accident.
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.Alma Sutton.
page 214 ~

Q. Then you hit it somewhere about the rear-7

A. Yes, sir.
Q. Knocked it over on the curbY

A. That is right.
..
Q. And then just as soon as he could Clifton stopped his
·car Y
A. Yes.
Q. Up on the side of Market Street near that storeT
A. That is right.
Q. Did you hear him put on his brakes when he stopped the
car?
A. I don't think so ; I don't remember.
Q. He stopped it as soon as he could 7
A. Sure.
Q. And then he got out to see how you were all getting
on, 8.nd then he went to the scene of the accident t
A. That is right.
Q. What' did yon and your friend do Y
A. The boy I waA with, it hit his head up on the windshield,
and we were all asking was he hurt.
Q. Clifton wasn't hurt 7
A. No, Rir ; his brotl1er. Raymond, the one I was with.
Q. Ask him if he wns hurt t
A. Yes, sir. We aske.d him was he hurt.
Q. What did he say?
page 215 } A. He said. ''No, I am all right.''
Q. What did you all do then 7
A. Well, we got out of the car then.
Q. What did you do after that?
A. Well, somebody came along and carried Raymond on up
to the hospital to see if he was hurt seriously.
Q. Took him right from your car to the hoRpital?
A. Yes, sir.
Q. .You and Raymond didn't go to this other car?
A. SirT
Q. You and Raymond didn't go to this other car that was
turned over?
A. No, sir.
Q. But somebody came by and stopped where your car
stoppP.d down near the store and picked up Raymond T
A. That is rig·ht.
Q. And ca.rried him to t11e hospital?
A. I think it was one of the cops carried him to the hospital. A policeman carried him to the hospital.
Q. What did you a.nd your friend, Miss Lowe, do?
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Alma Sutton.
A. Well, we were both sort of nervous and all. We didn't
hardly know wlmt to do.
Q. ,v11at did you do?
A. Well, I don't remember. After they carried Raymond
over to the hospital, we asked-see, they wanted
pag·p 216 ~ us to p;o along.
Q. What?
A. w· e asked him did he want us to go along, and he said
that it was all rig·ht, that he would go ahead, and so we stood
out there beside the car, and then we got in the car and sat
awhile and we got back out.
Q. That is Cliff Outlaw's car you are talking abouU
A. Yes, sir.
Q. Then what did you do f
A. Then they didn't aGt like they needed us so we went
over to this girl's house, this Violet Lowe's house.
Q. When you went to Violet Lowe's house, how did you go
there¥
A. Another fell ow took us.
.
Q. Came around and picked you up?
A. Yes, sir.
Q. You and Miss Lowe didn't get back to where this car
was turned over on tl1e side?
A. No, Rir; we went back to the corner but we didn't go
rig·ht to where the accident. was.
Q. Rut you didn't stay there f
A. No, sir.
Q. You went back to your car?
A. That is rig·ht..
Q. Where was Clifton Outlaw then?
pag·e 217 ~ A. Clifton, I think, went on over to the hospital
to see about him.
0. Did he leave you all in your car?
A.. In our car, yes. We were on the outside of the car
then.
Q. Well, Raymond Outlaw, how did he get along?
A. He g·ot along all right.
Q. It didn't knock him out?
A. No, sir.
Q. He dirln 't faint?
A. No, Rir; I don't think he fainted.
0. You were witl1 him all the time?
A. Ycs, sir; except when they carried him up to the hospita 1, I didn't go then.
Q. He didn't go back to where the car turned overt·
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A. I think he went back over there when he came back.
Q. What is tliat?
A. I think he went back over when he came back from the
hospital..
Q. But before he went to t.he hospital, he didn't go where
the car was turned over?
A. After when?
.
Q. I said he didn't go back to where the car was turned
over· u11til after he came back from the hospital T
A. I think that is right.
page 218 ~ Q. And he was hit in the head, his head went
up against t:he windshield?
A. Yes, sir, cut his eye.
Q. So he didn't go to pick them up at that car, and they
carried him to the· hospital?
A. No, sir; he didn't do that.
Q. I sa.y they picked him up at his brother's car and carried him to the hospital Y
A . .Yes, sir.
Q. And then some friend of yours came by and picked you
up?

A. Yes, sir.
Q. And Miss Lowe, and carried you to J\Iiss Lowe's house f
A. Yes.

The Court: I don't want any more chasing around that
block.
Mr. Godwin: I might say, your honor, that it is immaterial with me where they went. It ·was rehearsed all over
again.
The Court: Mr. Corbitt takes everything in detail. He
has gone over every word of it, although it is as plain as
can be. We spent twice as much time on this case as you
ought to have spent.
page 219 ~

H. C. OUTLAW,
the defendant, testified as follows:

Bv Mr. Godwin:
·Q. Mr. Ontlaw, we will start where you turned at Pine
Street. First, where do you live?
A. Driver's.
Q. What is your address?
A. Drivers, Virginia.
Q. How old are you f
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A.
Q.
A.
Q.
A.

Twenty-one.
What do you do f
Machinist.
Were you driving your car Y
Yes, sir.
Q. On the. night in question f
A. :Yes, sir.
Q. How did you get on this street over here, Market Street f
A. I came through there for the simple reason to duck
traffic. I was going back home myself, and my brother was
going to use my car that night.
Q. When you came down Market Street from Pine Street,
how were you traveling, what gear were you int
. A. I was in second gear.
Q. At what partT
.
A. Until I got just about half way, and I put
page -220 ~ in high gear and released the clutc.h, hadn't
mashed my foot on the acce.lerator at all.
Q. What were you doing in low gear f
.A.. What speed f
Q. Why had your car been in low gear f
A. I had to stop in the intersection of Market and Pine
Street.
Q. And drove it in high gear at what point Y
A. About half way I released my clutch, bnt had not mashed
on the accelerator.
Q. Let's tell the jury what you did as yon came on down
there, and what happened T
A. Well, as I was coming down, I stopped at Pine Street.
Q. I mP.an after you started down.
A. Well, I got about half way and had taken my car out
of second g·ear and put it in high, had released the clutch,
but had not put my foot on the accelerator as I approached
the intersection of Clay and Market. There was a car there,
but I couldn't see any lights, but I saw the grill of it as it
came out and seemed to be driving approximately the same
speed I was, and I was drhring right around 22 miles an hour.
Then they got a.bout half way a.cross and we hit. They were
about half way across the street, and then they hit, and I put
my foot on the brakes, and he rolled on over out of the way
so as to come mighty near to a standstill .to put
page 221 ~ in the second gear, a.nd pull over to the curb.
Then, as I turned and asked my brotlier if he was
hurt he said no, so I jumped out and ran back to the other
car. There was one man when I got there, and he said, "Come
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on, help open the door", so I did, and he got up on the top
and tried to open the door, and a. fireman came down with
a.n axe, and they pried it open, and then there was two of
them got out. Then the other two, I didn't see them taken
out.
Q. Do you know or have any ideaMr. Corbitt: Don't ask him leading questions.
Mr. Godwin: I am trying to ask him,Mr. Corbitt: You know how not to do it.
By Mr. Godwin:
Q. How far these cars were apart when you saw them 7 I
reckon tha.t is permissible. I think it is.
A. Well, when I first saw the grill it came out behind the
hedg·es, was already in the intersection of Clay and Market
Street when I saw his car, and I was a.round 20 feet, I was
right off against the corner of the porch, 20 or 25 feet from
th~ intersection.
Q. ·when you saw it 1
A. ·when I saw it, and his car had not entered the intersection at the tinie, just come out by the sidewalk. The grill
of it had just come out.
Q. Did he keep on coming?
A. Kept right on coming.
page 222 ~ Q. Did he slow down¥
A. Didn't slow down.
Mr. Corbitt: I object to your leading· this witness with a
halter.
The Court: I think the objection is not well taken. Ask
him whether he slowed down or not.
Mr. Corbitt: I think he should ask him how he drove his
car.
The Court: I think the other is not objectionable.
l\fr. Corbitt: I will save the point.
By Mr. Godwin:
Q. "When you saw it, what did you dot
A. Didn't have time to do anything. I just tried to pull
back. I was on the right-hand side, and I did pull back about
the middle of the street.
Q. About where did the accident happen f
A. His rear wheels were just beyond the middle of the
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street. His rear wheels hadn't got half way across the street
and I hit him between the back door. I hit part of the front
door and back door, and front part of the rear fender.
Q. Did you give any signal at all before you got to that
corner?
A. Blew twice before 1 got to it.
Q. After the accident was over, were there any
page 223 ~ cars parked, or did you see any cars parked on the
west side of Clay Street? .
A.. There were some on both sides. I mean on the east,
across Market Street, some both ways.
Q. Do you know whether or not the car that came across
the intersection and which you had the collision with, stopped
at that intersection Y
A. I don't see how it could, driving the speed he was driving. He was not stopped when I saw him, and his grill was
right off against the sidewalk, come up behind the hedge.
Q. vVhat' would you say in respect to the speed of the two
cars?
A. I say they were driving approximately the same speed.
CROSS EXAMINATION~

By Mr. Corbitt:
Q. After you hit him you pulled up and stopped by the
curb?
A. ¥es, sir.
Q. Up there near that brick store·?
A. Yes, sir.
Q. Then what did you do?
A. Went back to the turned over car.
Q. Did you do anything before thaU
_
A. I turned around and asked my brother if
page 224 ~ he was hurt, so I jumped out of my car and went
on back.
Q. What did your brother do?
A. He stayed at my car with Ernest Johnson. At least, all
of them in my car stayed there.
Q. They didn't go to where the accident happened?
A. Not while I was there.
Q. You weren't hurU
. A. No, sir.
Q. The;re wasn't any reason for you to leave?
A. Leave where?
Q. Where the accident happened?
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A. I did not leave. I got out to the turned over car and
staved there.
Q. How long Y
A. I stayed there at least an hour, until they called up
the police headquarters.
Q. And Ernest Johnson and your brother and two girls
didn't come out to there T
A. They didn't go to the turned over car.
Q. That is what I understood you to say?
A. They stayed in our car.
Q. They stayed in your car?
A. I don't know whether they were in my car or out of it.
They didn't go to the turned over car.
Q. You don't know how your brother Raymond
page 225 } was taken to the hospital?
·
A. Taken in the police car. ·
Q. You didn't see him, did you?
A. I didn't see him, but I asked Officer Hayes how he got
there, and he told me while they were gone that they sent him
in the police car.
Q. And you don't know what became of the girls T
A. No.
Q. And you don't know what became of Ernest Johnson!
A. No.
Q. Not after that?
A. No.
Q. And you say you were going·, you say 22 miles an hour T
A. Right around 22 miles an hour.
Q. When you and as you were about 20 or 25 feet away
from Clay Street?
.
A. Right off the porch of the house on the corner, about
20 or 25 feet.
·
Q. ·when you saw this car come out of Clay Street f
A. Yes, sir.
Q. Is that right?
A. Yes, sir.
Q. And :Mr. Godwin asked you what did you do, and you
said you were so close you didn't have time to do anything?
A. I was right on him. I did try to pull to the
page 226 ~ right. I tried to pull t,o the left to go behind him,
but I did miss· him. I hit plain right by the front
part, the back part of his front door, and the front part of
his back fender, is where I hit him.
Q. You hit where, you say?
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A. I hit the front part-the back part of the front door
and the front part of the rear fender.
Q. ·what did you do to the back door?
A. The back door? I mashed it in a little.
Q. You hit the front door!
. A. The back part of the f rout door and the front part of
the rear fender.
Q. And you mashed the back door inf
A. The back door wa.s mashed in a little, and so was the
rear part of' the front door.
Q. The only thing you did, then, in the time you had was
to try to turn your car a little to the left f
A. Only thing· I had time to do.
Q. You didn't have time to put on your brakes?
A. It was slick, a~d if I put on my brakes it wouldn't have
done any good.
Q. You didn't do itf
A. I did not apply brakes, not until I hit him.
Q. You didn't have time to do it Y
A. Didn't have time to do it.
page 227

~

By a Juror :
Q. What kind of a car were you driving?
A. '36 Tudor Sedan.
Q. What make?
A. Chevrolet.

By Mr. Corbitt:
Q. Mr. Outlaw, you went back there and you said you stayed
·
there about an hour?
A. Yes, sir; stayed there until after everybody had gone.
, Q. Yon were there when the people were taken out of the
cad
A. I saw two of them taken out.
Mr. Godwin: He has gone over that, your honor, at least
twice. He said he was up there and he stayed there the whole.
time.
Mr. Corbitt: He hasn't said anything of the kind. I know
about staying there, but I am talking about taking people out
of the car.
Q. Wlw didn't you see all of them taken out?
A. There was a crowd around there at that time.
Q. "Which two ·did you see?
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A. Twenty-five or thirty people at that time.
Q. Which two did you see taken out Y
A. I don't recall which two were the first two
page 228 ~ that got out.
Q. Weren't they the two you saw taken out, the
first two you saw taken out 7
A. The first two I saw got out were the first two got out.
There were about 15 or 20 people there .
.Q. How did they get out?
A. They came out before the car was turned up on its
wheels.
Q. How was the door opened t
.
A. The door was opened, a man got up on top of the car
and pulled it open.
Q. Do you know who the man was 7
A. I do not.
Q. Was the back door closed then?
A. The back door was closed.
Q. And they opened the front door¥
A. And took these two people out.
Q. The back door was closed?
.A. Yes, sir.
Q. Did you see the others in the back part then 1
A. I did not see them.
Q. Did you see them set the car up on its wheelsY
A. I helped push it over.
Q. Did you see them take anybody out of the back doorY
A. No, I didn't.
Q. You didn't see thaU
page 229 ~ A. No.
Q. You know that car had a front door and a
back doorY
A. Front door and ·back door.
Q. Positive of that V
A. Well, I sRy I am positive.
RAYMOND OUTL.A.W,
called as a witness on behalf of the Defendant, testified· as
follows:

By Mr. Godwin:
Q.. What is your name f
A. Raymon«;] Outlaw.
Q. Where do you live Y
A. Driver's.
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Q. How old are you f
A. Nineteen.
Q. Raymond, on the night this accident happened, were
you in your brother's car 1
A~ Yes, sir.
Q. Raymond, I want you to look at the jury and start just
before the accident occurred, and tell them in your own language how the accident occurred, as you saw it.
page 230 ~ A. "\Vant me to start when we first came in
town?
Q. No. Just tell where you came to the street where the
accident occurred.
A. Well, just as I came, just before we got to where the
accident was, I saw this car coming down. I looked, and
just as we were about 20 feet from the place of the intersection, is when we first saw the car, somewhere about that distance. I was driving along· between 20 and 25 miles an hour,
but when I first saw the car, I didn't have time to even say
anything· or do anything. I just saw the car come out. Just
as he got right there, the accident happened. We ran into
the side of him, and that is all I saw about it. R.ight after
we hit him he kind of· stopped, so he pulled in second and
pulled in the right-hand side of the street, just before he got
to the store.
Q. Where were you sitting in the car?
A. On the right-hand side of the front seat.
Q. And when you saw the other car, the first time you saw
the other car, the one coming out of Clay Street, where was it
then?
A. It was just starting out from the intersection of Market Street, just started out in the street when I saw it.
Q. And from that time on until you hit it, how long was it,
do you know?
A. I don't remember how long it was, just a second.
Q. Did that other car stop before it came up
page 231 ~ to that intersection or not 1
A. No, sir; not when I saw it. It was going,
and kept on going when I saw it, and never stopped while I
saw it.
Q. Do you know how fast the other car was g·oing, do you
have anv idea how fasU
A. I think it was going· approximately the same speed as
we were.
Q. You think the two cars were g·oing about ·the same rate
of speed?
0
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A. Yes..
Q. When your brother saw it, what did he do!
.A. I don't know; I wasn't looking at him.
Q. Where did you hit the car?
A. Hit the car right on the back fender, right back fender.
Q. What did that do?
·
A.. It turned over to the left-hand side.
·
Q. About what part of the street were you all when the cars
-collided?
· A. Right along about the middle.
Q. What did your car do?
A.. Our car just hit it and knocked it out of the way and
went on a little ways and pulled up on the side. ·
Q. Did your brother park?
A. Yes, sir.
page 232}

CROSS EXAMINATION.

Bv Mr. Corbitt:
~Q. Mr. Outlaw, when you went to Market Street, how did
you get to Market Str~et this time?
A..
e came down Pme Street.
Q. Well, what did you do when you went to Market f
A. We stopped.
Q. Why did you stop?
A. Because there is a stop street.
Q. Then you came down Market?
.A. That is right.
Q. And you and your brother and Sutton were talking
among· yourselves?
A. No, sir; there wasn't any conversation going on to
amount to anything that I know anything about. I don't
think there was.
Q. You were young people out riding around, and you were
talking·?
A. No, sir; I wasn't.
Q. You weren't?
A. No.
Q. All sitting there quiet?
A. I was.
Q. Well, what was your brother, Clifford, and Miss Sutton talking abouU
page 233} A. I don't remember, because they weren't
·
talking at all.

,v
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Q. You don't know whether they were or not f
A. I don't remember what they were talking about, or
whether they were talking or not.
Q. It is a natural thing for young people when you are
out to be talking!
A. Probably it is.
Q. You weren't driving the car·f
A. No..
·.
Q. It wasn't your business to keep careful lookout,. was it1
Raymond!
A. No ..

Mr. Godwin: Don't yon think the questions· are of law-T
Mr. Corbitt: If you will keep quiet we will get through
much quicker.
Mr. Godwin: I reckon that is true.

By Mr. Corbitt:
Q. How far were you from this intersectioJl when you. saw
the car coming up Y
A. We were parked around 20 feet..
Q. From Clay Streett
A. Right ..
Q. This car came out from Clay Street into Market Street1
is that right f
A. That is right.
page 234 ~ Q. When you saw it was movingt
A. That is right.·
Q. When you saw it, it hadn't stopped f
A. When I saw it I never saw it stop.
Q. That is what I understood you to say. And you doo't
know what your brother did when he saw it Y
A. No, I don't know what he did.
Q. Y01:1 do know that after it struck him, his ca:r went up
there up Market Street and stopped near the curb Y
A. Yes, stopped near the curb.
Q. When that happened, what did your brother, Clifton,
do then?
A. He pulled in second gear and pulled out of the way on
the right-hand side.
Q. What T mean is after they got up there, after he got
up there and stopped his car near the store, then what did he
do·?
·
A. He got out.
Q. What did he do when he got out y·
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A.
Q.
A.
Q.
A.

I don't know ; I didn't go with him.
You didn't go with himf
No.
Where did he go?
Went down to the other car.
Q. In that direction f
page 235 ~ A. Yes.
Q. What did you do Y
A. I got out and started down there.
Q. How far did you get?
A. I got about to the car, and I got kind of weak and every-:
thing, and I stopped there just a few minutes, and got so I
felt all right, and went on to the car, and I came on back.
Q. Who was with you?
A. Johnson.
Q. Where were the young ladies y
A. They were along· too.
Q. They were along Y
A. They were along when we first started there.
Q. Along· with you f
A. Yes.
Q. And you went on down to the car Y
A. Yes.
Q. Did you get to where the car was Y
A. Not right then.
Q. Didn't get.quite there!
A. I stopped there just for a second before I got to the
car.
Q. Did you then get to the car that was turned over 7
A. After, yes.
Q. What?
page 236 ~ A. After I stopped there a second and got out
so I felt a little better, I went on to the car.
Q. Who went with you?
A. Johnson was with me when I went to the car.
Q. Where were the young· ladies then?
A. I don't know.
Q. You don't know where they were 7
A. No, I don't know where they were·. They went off somewhere.
Q. Where did you go after you went to the car?
A. I went back up to our car.
Q. Then where did you go?
A. Well, I kind of g·ot w~ak up there and I stayed there
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just a few minutes, and the police car carried me up to the
itp to the hospital.
Q. Who went with you 1
A. Johnson.
Q. To the hospital 1
A. Yes, sir.
Q. -W11ere were the young ladies then?
A. I don't know.
Q. You don't know where they were Y
A. No; they were· still there, so far as I know.
Q. What is thatY
A. They were still there so far as I know.
page 237 ~ Q. Where 1
A. Where the wreck occurred.
Q. Did they g·o down to where the wreck occurred?
A. They went part of the way.

Mr. Godwin: He said a half dozen times he didn't know
what they did.
Mr. Corbitt: - I understand, 1\fr. Godwin. I know what
they said too.
Q. Now, Mr. Outlaw, your brother, Clifton Outlaw, said
that you didn't go back out to the car where the wreck was.
What do you say to thaU
A. I sav I don't remember where I was at the time.
Q. He said that Ernest ,Johnson didn't go back there. What
do you say to thaU
.A. I say he must have g·ot confused and mixed up because
we did.
Q. The girls and the young· ladies who were with you said
you didn't go down there at all. What do you say to thaU
The Court: That is not the way to ask him. Let him answer the question. You can't make him contradict somebody
else, except indirectly. You can ask him whether he did or
not, and that is all.
1t.fr. Corbitt: He said what he did, and I am trying to ask
him to explain that in ·view of what this other witness testified to.
page 238 ~ The Court: You can't sav somebodv else said
a different thing·, whether 'they are telling- the
truth or not.
Mr. Corbitt: I am not asking him whether he is telling the
truth.
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The Court: That is the effect of it.
Mr. Corbitt: I will ask the witness this, then:
Q. If your brother, Clifton Outlaw, said that you didn't
go back there to where the wreck was, what would you say
about it!

Mr. Godwin: You can't ask him that.
The Court: He has already answered that by saying he
thought he must have got his facts mixed up.
]\fr. Corbitt: He said that Ernest Johnson didn't go there.
Q. What would you say about thaU

A. I would say that Cliff just didn't remember.
Q. Well, if both of these young ladies who were with you
were to say that you never left the car in which you were
riding, what would you say about that?
A. I would say they just don't remember what it was all
about. I did leave the ~ar.

Mr. Godwin: Your honor, he is continuously asking, the
witness to pass on the veracity of others., and the court told
him twice that he can't do it.
page 239 ~ The Court: You can make a statement, and
the jury can say whether there is a conflict or not.
It isn't for him to reconcile the conflict between himself and
the others.
.
J\fr. Corbitt: These are witnesses against the defendant.
I mean against the plaintiff.
The Court: I don't care what they are. Same law applies
to everybody else. You can't say a witnessMr. Corbitt: (Interposing·) I understand thaf, your honor.
Here is a case where there were fiye people in the automobile, and they come in and they tell, all of them, tell the same
tale in some respects, that is, the stopping· and speeding and
distance, and everything like that, and then when it comes
to what happened after they stopped, everybody is all up in
the air.
The Court: You can argue it before the jury and do that
all you please.
l\Ir. Corbitt: I want to give this witness an opportunity
to say what he can say about it.
The Court : You can ask him but you can't ask him because somebody else said so, if i_t is true or not. You can
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ask him what he did and the jury can decide on that question.
By Mr. Corbitt:
/
·
.
Q. Yon say, then, that you did go back there!
page 240 ~ A. :Yes.
. Q: And you say_that Ernest Johnson went back
there?
Mr. Godwin: He said that three or four times. I wiII agree
that he went back there.
By Mr. Corbitt:
Q. Now, Mr. Outlaw, are you just as positive about everything else that happened there, what you did, and about going
back to the automobile?
Mr. Godwin:

That is objected to ..

A. I didn't understand.
By Mr. Corbitt:
Q. Are you just as positive about everything else that happened there as you are about your having gone back to the
wrecked automobile lying on the side?
A. No, I went back to the automobile.
Q. That doesn't answer my question.

].\fr. Godwin : You didn't haye the right to ask him the
question, is he as _positive.
The Court: I think that is a sufficient answer to the question.
Mr. Corbitt: I will save the point.
The Court: That is all you have the right to inquire about
in one question.
' RE-DIRECT EXAMINATION.
By Mr. Godwin: .
Q. Did you go to the car after you came back
from the hospital?
A. Yes, sir.
Q. Were you there when they moved the car!
A. I wasn't there ..

page 241

~
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Q. Did you ever go up to the car and observe the gearshift lever T
A. When we came back we did. Johnson called my attention to the car being· in high gear. That is the only thing I
observed about the car at all.

RE-CROSS EXAMINATION.
By Mr. Corbitt:
Q. That was when you and Mr. Johnson fir'st went to where
the automobile was lying?
A. That is right, when they went back to the car.
]\fr. Godwin: That is the case, your honor.
]\fr. Corbitt: We would like to have the jury view the prem-

ises in the presence of the City .Sergeant.
The Court·: Any objection?
:Mr. Godwin: Not a bit in the world.
Mr. Corbitt: Mr. Sergeant, you don't say anything to
them about it. They know the location. Just go
page 242 ~ along with them to keep them from getting into
a :fig·ht. "\Ve will just have the record show that
it was a Ford Tudor Coach.
The Court: All right, that is agreed.
Mr. Godwin: It is ag-reed that the City Ordinance of the
City of Suffolk with respect to the Motor Vehicle Code, and
all ordinances contained therein, marked Exhibit 5, shall be
considered as introduced in evidence in this case.
The Court: All right. Instructions tomorrow morning at
nine o'clock.
Thereupon, at six o'clock P. M., an adjournment was taken
to July 26th, 1939.
~uffolk, Virginia, July 26th, 1939.
Met pursuant ·to adjournment.
Present: Same parties as heretofore noted.
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INSTRUCTIONS.

Plaintiff's Instr,uction 1 ( Granted) :

'' The Court instructs the jury that if the defendant, in driving his automobile, did not keep a reaso~mble lookout and such
failure caused, or proximately contributed to cause the collision, then they should find for the plaintiff.''
Mr. Godwin: The defendant excepts to the granting of
Instruction #1 for the plaintiff on the grounds that it was
the duty of the plaintiff to prove that the defendant was
guilty of negligence by a preponderance of the evidence, and
this the instruction entirely omits and permits the jury to
find for the plaintiff without proof by a preponderance of
the evidence; that this instruction is clearly wrong because
it directs a finding for the plaintiff irrespective of whether
or not the plaintiff was engaged in a joint enterprise and
irrespective of wp.ether or not he was guilty of contributory
negligence, and that it is error to give a finding· instruction
unless all of the defendant's theories of the case are covered
in the instruction.
Plaint-iff 's Instruct-ion 2 ( Gramted):

"The Court instructs the jury that it was the
duty of the defendant, -Outlaw, while driving his
automobile along Market Street on the night of
the alleg·ed accident, to use ordinary care to keep the said
automobile at all times under reasonable control by the use
of the steering wheel, brakes and accelerator, with which
the same was equipped, and if the jury believe from the evidence the said defendant failed to use ordinary care to perform any one or all of the foregoing duties, and that by reason
thereof the automobile which he was driving ran into the
automobile in which plaintiff was riding, then the defendant
was guilty of neg·lig·ence, and if the jury further believe from
the evidence that such negligence caused, or proximately contributed to cause the inJuries suffered by the plaintiff, they
must find for the plaintiff.''

page 244

~

Mr. Godwin: The defendant excepts to the granting of
Instruction #2 for the plaintiff on the ground that there was
no allegation of any equipment of the automobile mentioned
in the plaintiff's bill of particulars except brakes, and this
instruction -attempts to cover the accelerator and the steering
wheel. This instruction also tells the jury that "if they be-
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lieve from the evidence" without telling the jury that they
have to believe from a preponderance of the evidence, and
permits a finding on less evidence than it was the
page 245 } duty of the plaintiff to prove his case by. This
instruction also fails to take into consideration
the theory of defendant"s case under the doctrine of sudden
-emergency, and is contrary to that instruction on sudden
-emerg·ency granted for the defendant, and in addition this instruction compfotely ignores the defendant's theory of contributory negligence and joint enterprise and tells the jury
that they can find for the plaintiff if the defendant was· guilty
of any negligence irrespective of the plaintiff's contributory
negligence and irrespective of whether or not he was on a
joint enterprise.
Plaintiff's Instruction 3 (Granted):

'' The Court instructs the jury that the ordinances of the
City of Suffolk require:
·
1. That any person driving a vehicle on a highway shall
drive the same at a careful speed not greater nor less than
is reasonable and proper, having due regard to the traffic,
surface and width of the highway and of any other conditions
then existing;
2. That any person driving a veliicle on a highway shall
not drive at a speed exceeding· twenty-five miles an hour in
a residential district; and any violation of these ordinances
is per se negligence.
page 246 }

And, if the jury believe from the evidence in
this case that the defendant failed to comply with
the said ordinances, or either of them, and that such failure
caused, or proximately contributed to cause the injury to the
plaintiff, they should return a verdict in favol' of the plaintiff.,'
l\fr: Godwin: The defendant excepts to the granting of
p]aintiff 's Instruction #3 on the g-rounds that this instruction tells the jury that it is negligence within i!self to drive
on Market Street at more than twenty-five miles an hour,
which is contrary to the law and the holding of the Supreme
Court of Appeals. This instruction also does not include the
preponderance of evidence and allows the jury to find a verdict on less than the weight of the evidence required by the
gTeater burden of proof. In addition it completely ignores
the defendant's theory of contributory neg·ligence and joint
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enterprise, and permits the jury to :find for the plaintiff even
if he was guilty of contributory- negligence and was engaged
in a join~ enterprise with the driver of the ear in which he
was riding and whose negligence contributed to the plaintiff's
injuries.
page 247

~

Plaintiff's Instruction 4 (Granted):

''The Court instructs the jury that even though they may
believe from the evidence as applied to the city ordinance
that Outlaw had the right of way and that the automobile
driven by Lumpkin entered upon the intersection without :µaving the right of way, still this would not relieve Outlaw from
the duty of using ordinary care to see and avoid running into
the automobile driven by Lumpkin, and if they believe from
the evidence that Outlaw saw, or by the exercise of ordinary
care could have seen, that the automobile driven by Lumpkin
was passing over the interesetioi;i of the streets and would
likely be struck if he, Outlaw, did not stop his machine or
slacken its speed or change its course, and that after he saw
this, or in the exercise of ordinary care could have seen it,
he could by the exercise of ordinary care have averted the
accident and did not do so, then he was guilty of such neglig·ence as entitles the plaintiff to a verdict against him.''
Mr. Godwin: The defendant excepts to the granting of.
plaintiff's Instruction #4 in- that it attempts to state the law
of last clear chance, but states it incorrectly. The distinction
under that doctrine is not whether one could, in exercising ordinary care, avoid an accident, but is whether there was sufficient time and space for the defendant to have
page 248 ~ had the last clear chance to avoid the accident.
The burden was upon the plaintiff to prove all
the facts necessary to justify this instruction by a preponderance of the evidence and this is omitted in this instruction.
Plaintiff's. Instruction- 5 (Granted):
"The Court instructs the jury that one is guilty of negligence when he fails to use such care and caution as an ordinarily prudent person would exercise under similar circumstances, and that, if they believe from the evidence in
this case the defendant failed to do what an ordinarily prudent per.son would have done under similar circumstances,
or did something· which an ordinarily prudent person would
not have done und,er similar circumstances, proximately resulting in the injury to the plaintiff, they should return a
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verdict in favor of the plaintiff, even if the driver of the
automobile in which the plaintiff was riding was also guilty
of negligence which proximately contributed to the cause of
the accident.''
Mr. Godwin: The defendant excepts to the granting of
. Instruction #5 for the plaintiff on the grounds that again
this instruction fails_ to use the term '' preponderance of the
evidence'' or ''testimony'' and tells the jury that
page 249 } they can find for the plaintiff even though the
plaintiff was guilty of contributory negligence
and even though he was engaged in a joint enterprise, which
is contrary to the law.

.

Instruction 6 (By the Court):

'' The Court tells the· jury that if they find from the evidence that the plaintiff, Joseph Pearce, was on a joint enterprise with his wife on the trip to Norfolk and return, as ·
the same is defined in Instruction ''I'', and also find from
the evidence that the driver of the automobile in which Joseph
Pearce was riding was guilty of negligence that proximately
contributed to the accident, then they cannot find a verdict
for the plaintiff as directed in the instructions 1, 2, 3, 4 and
5. If ·on the other hand they should be of opinion from the
evidence that there ·was not a joint enterprise between plaintiff, Joseph Pearce, and his wife, then the said instructions 1,
2, 3, 4 and 5 should be. considered as written, along with other
instructions given in the case.''
Mr. Godwin: The defendant excepts to the giving of Instruction #6 for the plaintiff on the ground that the Court
has granted separate finding· instructions and has attempted
to cure the defects in these instructions by telling the jury
that again they can believe from less than a prepag·c 250 ~ ponderance of the evidence and still find for the
plaintiff by telling the jury that they can find for
the pfaintiff unless they bC1lieve that the plaintiff was engaged
in a joint enterprise, completely omitting the theory of independent contributory negligence of the plaintiff on which
it has instructed the jury, and that the granting of this general instruction does not and cannot cure the obvious errors
in the other separate finding- instructions granted for the defendant.
·
Mr. Corbitt: The if pfcn..lant objects and <1xcepts to the giving of Instruction #6 because it tells the jury that if they
find from the evidence that the plaintiff, Joseph Pearce, was
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on a joint enterprise with his wife on the trip to Norfolk
and return, as the same is defined in instruction "I", and also
find from the evidence that the driver of the automobile in
which Joseph Pearce was riding was g·uilty of negligence
that proximately contributed to the acci'dent, then they cannot find a verdict for the plaintiff, as di n~cted in instructions
1, 2, 3, 4 and 5; the plaintiff maintaining that there is no
eviden~e upon which the question of a joint enterprise should
be submitted to the jury and that there is no evipage 251 ~ dence upon which the question of negligence on the
part of the driver of the automobile in which
Joseph Pearce was riding should be submitted to the jury.

N ..& W. Ry. Co. v. t!mnes, 147 Va. l'.78;
Miles v. Rose, 162 Va. 572;
Johnston v. Kincheloe, 164 Va. 370;
Chesapeake & 0. R. Co. v. Coffey, 37 F. (2d) 320, 324;
Chicago, R. I. rt P. Ry. Co. v. Fanning, 42 F. (2d) 799, 803;
Note 59 A. L. R. 153;
Note 110 A. L. R. 1099;
45 C. J. 1032; 1033.
At the time of the accident, the automobile was being driven
by J. P. Lumpkin under the direction of its owner, the plaintiff's wife. It was neither being· driven by the plaintiff, nor
being driven under his direction, and the neg·ligence of the
driver, if any, cannot be imputed to the plaintiff.
Brown v. Parker, 167 Va. 286.
Plaintiff's Instruction 7 (Granted):

'' The Court instructs the jury that they are the judg·es of
the extent of the damag·es which, from the evidence, the plaintiff may be entitled to recover, and that, if they believe from
the evidence the plaintiff is entitled to recover
page 252 ~ damages, then, in estimating· the damages, they
should take into account the bodily injuries
sustained by the plaintiff, the mental suffering, the
pain undergone, the effect on the health and nervous system
of the sufferer according to its degree, or such of them as
they believe exist or existed, and fix such damages at any
amom1t they may believe warranted by the evidence not to
exceed the amount sued for.''

De.f e1Ulant 's Instruction A as tP-ndered mul refused:
'' The Court instructs the jury that the basis of this action
is neg·lig·ence and you cannot infer negligence from the mere
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happening of an accident. The burden is upon the plaintiff
to prove, by a preponderance of the evidence, that the defendant IL C. Outlaw was guilty of negligence which proximately contributed to the accident complained of. lf, after
Jiearing all of the evidence, you are unable to determine
whether the defendant H. C. Outlaw was guilty of negligence,
or if it appears equally probable that he was not guilty of
negligence as that he was, you cannot find for the plaintiff
ag·ainst the defendant H. C. Outlaw.
And the Court further instructs the jury that even though
you should believe that the defendant I-I. C. Outlaw was negl~gent, yet if you further believe from a preponderance of the
evidence that the plaintiff was guilty of neglipage 253 }- gence which efficiently contributed to the accident
you cam1ot find for the plaintiff against the defendant H. C. Outlaw, and this is true even though you believe that the defendant H. C. Outlaw was more negligent
than the plaintiff.
'' And the Court further instructs the jury that even though
vou should believe from the evidence that the defendant. H.
C. Outlaw was guilty of negligence, yet, if you further believe
from a preponderance of the evidence that J. P. Lumpkin
was guilty of negligence which contributed to the plainti:ff 's
injuries and that the negligence of J·. P. Lumpkin is imputed
to the plaintiff, you cannot find for the plaintiff against H. C.
Outlaw.''
Defendant's Instruction A (A,mended by the Court and
_qranted) :

"The Court instructs the jury that the basis of this action is negligence and you cannot infer negligence from the
mere happening· of an accident. The burden is upon the plaintiff to prove, hy a preponderance of the evidence, that the
defendant, H. ·C. Outlaw was g·uilty of neglig·ence which proximately contributed to the accident complained of. If, after
hearing· all of the evidence, you are unable to determine
·whether the defendant H. C. Outlaw was g11ilty of neg·ligence,
or if it appears equally probable that he was not guilty of
. neg·ligence as that he was, you cannot find for the
page 254 }- plaintiff ag·ainst the defendant H. C. Outlaw. ·
And the Court further instructs the jury that
even though you should believe that the defendant H. C. Outlaw was negligent, yet if you further believe from a preponderance of the evidence that the plaintiff was guilty of negligence which efficiently contributed to the accident you can-
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not find for the plaintiff against the defendant H. C. Outlaw."
Mr. Corbitt: The plaintiff objects and excepts to the granting of Defendant's Instruction A because it tells the jury
that even though they should believe that the defendant, H. C..
Outlaw, was neg·ligent, yet if they further believe from a preponderance of the evidence that the plaintiff was guilty of negligence which efficiently contributed to the accident, they cannot find f OF the plaintiff against the defendant, H. C. Outlaw.
There is no evidence befo1·e the jm·y to show any negligence
on the part of the plaintiff that contributed to cause the accident, and that question should not be submitted to them.
The plaintiff was seated on the back seat (N. ct W. Ry. Co. v.
James, 147 Va. 178, 189);
(2) Because, even if the question of contributory negligence on the part of the plaintiff should be submitted to the
jury, the instruction should read: ''Which proxipage 255 ~ mately contributed to cause the accident,'' instead of "which efficiently contributed to the accident.''
Mr. Godwin: Counsel for the defendant excepts to the re:fusal of the Court to gra.nt Instruction A as presented an.d
to the striking out of said instruction, '' and this is true e~n
though yon believe that the defendant, H. C. Outlaw, was
more negligent than the plaintiff 1 ', and the striking out of
paragraph in the instruction of the following paragraph
dealing with negligence of the driver of the Pearce car being
imputed to the plaintiff: "And the Court further instructs
the jury that even though you should believe from the evidence that the defendant, H. C. :Outlaw, was g-uilty of neglig·enee, yet, if you further believe from a preponderance of
the evidence that J. P. Lumpkin was guilty of negligence
which contributed to the plaintiff's injury and that the neglig·ence of J. P. Lumpkin is imputed to the plaintiff, yon cannot find for the plaintiff against H. C. Outlaw,'' on the
grounds that the evidence justified the granting of that portion of the instruction dealing with imputed negligence and
that the instruction correctly states the law, that that portion of the instruction· dealing with comparative negligence of
H. C. Outlaw and the plaintiff should have been given because if the plaintiff was guilty of any negligence
page 256 ~ which contributed to his injury, he could not recover however negligent the jury might believe
the defendant to have been.

H. C. Outlaw v. Joseph Pearce.

163

Defendant's Instruction B ( Granted) :

'' The Court instructs the jury that it was the duty of J. P.
Lumpkin, the driver of the automobile in which the plaintiff
was riding:
(1) To exercise ordinary and reasonable care in the operation of said automobile so as to avoid injury to persons and
vehicles on the street;
(2) To operate said automobile at a careful speed not
greater than was reasonable and proper, having due regard
to the traffic, surface and width of the street and to all conditions and circumstances then existing;
(3) To have said automobile under reasonably proper control;
(4) To exercise reasonable care in keeping and maintaining a lookout.
(5) To apply his brakes whenever necessary in the exercise
of ordinary care; and

The Court further tells you that the observance of each
of the foregoing duties was a continuing duty on the part of
J. P. Lumpkin, the driver of the Pearce automobile.
·
If you believe from the evidence that the said
page 257 ~ driver of the Pearce- automobile failed to observe
any one or more of those duties and that such
·failure on his part was the sole proximate cause of the accident, then you must find your verdict for the defendant, H.
C. Outlaw.''
:M:r. Corbitt: The plaintiff objects and ,excepts to the
~:ranting of Instruction B, (1) Because there is no evidence
that the driver of t.he Pearce automobile failed to observe
any one of the stated duties ;
(2) Because there i~ no evidence that failure of the driver
of the automobile to observe any one of the stated duties,
even if there were such failure, was the sole proximate cause
of the accident.
Defendant's lnstr-uction C (Granted):

'' The Court instructs the jury that where two vehicles approach or enter an intersection at approximately the same
time, the driver of the vehicle on the left sl1all yield the rig·ht
of way to the vehicle on the rig·ht, unless the vehicle to the
right is traveling at an unlawful rate of speed."

164

Supreme Court of Appeals of Virginia.

lVIr. Corbitt: The plaintiff objects and excepts to the granting of defendant's Instruction C (1) Because
page 258 ~ there is no evidence to support the instruction.
The evidence clearly shows that the vehicles
neither approached nor entered the intersection at approxi1nately the same time. According to the undisputed evidence,
the automobile in which the plaintiff was riding was several
feet at least within the intersection when the car driven bv
Outlaw was at least twenty or twenty-five feet away from the
intersection;
(2) Because of the words: "unless the vehicle to the right
is traveling at an unlawful rate of speed." That the vehicle
to the right should be traveling· at an unlawful rate of speed
could not give the vehicle on the left any better right to the
right of way than the law gives it. It would not give it the
rig·ht to drive into the intersection and be wrecked by the
automobile on the right simply because the ar:.tomobile on the
right was traveling at an unlawful rate of speed. The instruction tended to confuse the jury.
Defendant's Instruction D (Granted):

"The Court instructs the jury that, where the driver of
one vehicle has the right of way over another, he has the right
to preimme t]mt the driver of the other vehicle
page 259 ~ will yield the right of way and observe the laws
of the road until the contrary appears.''
Mr. Corbitt: The plaintiff objects and excepts to the granting of defendant's Instruction D because there iR no evidence
to i:;how that the driver of the Outlaw automobile l1ad the
right of way over the Pearce automobile. The uncontradicted evidence is that the automobile in which the plaintiff
was riding had the right of way over the automobile driven .
by Outlaw, the automobile in which the plaintiff was riding
having- already entered the intersection several feet at least
when the Outlaw automobile was at least twentv or twentvfive feet away.
·
~
Defendant'.~ T,rntr-uction E-1 (Granted):

"The Court instructs tl1e jury that if they believe from
the evidence that at tl1e intersection of l\[arket and Clav
StrPets, Cla.v Street! is a "stop" street and Market Street f~
a. '' throu~·h'' street, it is the duty of the driver of a vehicle
n1)pronching· said intersection on Clay Street to i:;top and look
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for vehicles approaching· said intersection on Market Street
and to yield the rig·ht of way to any vehicle approaching said
intersection on Market Street, unless the vehicle appr.oaching
on Market Street is a sufficient distance away to permit the
passing through the intersection to be made in
page 260 ~ reasonable safety; and if they believe from a pre.
ponderance of the evidence that J. P. Lumpkin
was driving South on Cla.y Street and that H. C. Outlaw was
.driving· East on Market Street and that J. P. Lumpkin was
guilty of negligence in failing to st.op at the intersection, or
in failing to reasonably look and Jisten, or in failing to yield
tlie right pf way to the defendant's car when it was too near
the intersection to permit J. P. Lumpkin to cross said intersection in reasonable safety, and that his failure to observe
any one or more of said duties was the sole proximate cause
of the accident, they shall find for the defendant.'·'
Mr. Corbitt: Defendant objects and excepts to the grant..
in,r of Instruction E-1 (1) because of the language "and to

yield the right of way to any vehicle approacµing· said inter..
section on Market Street, unless tl1e vehicle approaching on
Market Street iFl a sufficient distance away to permit the
passinA" through tl1e intersection to be made in reasonable
safety." ThP. instruction leaves out of consideration all ques:..
tions as to the speed of. the automobile on Market Streetwhether reasonable or unrcasona.ble--and all questions as to
the right of the automobile on Glay Street to the right of
way after having· stopped and being some feet within the
intersection when the other automobile was at
page 261 ~ least twent}; or twenty-five feet away;
(2) Because there is no evidence to show that
.T. P. Lumpkin was guilty of neg·ligence ''in failing· to stop
at the intersection." The evidence that. he stopped at the
intersection is uncontradicted;
(3) Because there iR no evideuce to show that .T. P. Lumpkin was guilty of negligence '' in failing to reasonably look
and listen." The evidence that hP. reasonablv looked and
listened is uncontradicted;
··
(4) Because there fa no evidence that .T. P. Lumpkin was
p:uilty of negligence "in failing· to yield the rig·ht of way to
defendant's car." The defendant's car did not have the right
of way. The car driven by J.P. Lumpkin had already entered
the intersection several feet when the defendant's car was
at least twenty or twenty-five feet away;
( 5) Because there is no evidence of negligence on the part
of ,T. P. Lumpkin;
.
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(6) Because there is no evidence that negligence on the
part of J. P. Lumpkin was the sole proximate cause of the
accident.

Defendant's ]'11,structio11, F (Granted):
'' The Court instructs the jury that one is presumed to
have seen that which, through the use of ordinary
page 262 ~ and .reasonable care, he should have seen if he
looked.'"

Defendant's Instruction I (Granted):'' The Court instructs the jury if they believe from a preponderance of the evidence that Mrs. Lila T. Pearce and
Joseph Pearce at the time of the accident (1) had a community of interest in the objects and purposes of the trip;
and (2) that a relationship existed between them from the
engagement, expressed or implied, such that each of them
had, or was entitled to, a right to exercise a voice in the
control and operation of the automobile, they were engaged
in a joint enterprise.''
·
Mr. Corbitt: The plaintiff objects and excepts to the granting of Instruction I on the grounds that there is no evidence
upon which to submit to the jury the question whether or
n.ot Mrs. Lila T. Pearce and ,Joseph Pearce, at tbe time of
the accident, were engag·ed in a joint enterprise. There
is no evidence that tliey ''had a community of interest in theobjects and purposes of the trip." There is no evidence
that '' each of them ·had, or was entitled to, a rigllt to exercise
a voice in tl1e control and operation of the automobile."
ThP. evidence shows that ,Joseph Pearce went with his wife
at lier reqnest, and for ber objects and purposes;
page 263 ~ that. the automobile was owned by Mrs. Pearce;
that 811e alone had the rig-lJt to direct the control
and operation of it, and that, in fact, sl1e alone did direct
the control and operation of it. Mrs. Pearce was not personally driving· her irntomobile, it was bein~ driven by J. P.
Lumpkin under t.he direction of Mrs. Pearce, and not itnder
the direction, of hP.r h'llsband, tlze pfointiff.

Defendant'.~ lnstru.ction " ( Granted) :
'' The Court instructs the jury ~l1at if they believe from
the evidence that H. C. Outlaw was guilty of negligence which
proximately c.ontributed to tl1e plaintiff's injm~ies; ancl, fur-
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tlier, if they believe from a preponderance of the evidence
that the plaintiff and Mrs. Lila T. Pea.rce were engaged in a
joint enterprise, as defined in Instruction I, and that the
driver of the car, J. P. Lumpkin was guilty of negligence
which efficiently contributed to the injuries of the plaiI1tiff1
then the neglig·ence, if any, of J.P. Lumpkin is imputed to the
phiin tiff. ''
Mr. Corbitt: The pla.intiff objects and excepts to the granting· of Instruction J on the grounds that there is n<> evidence;
(1) Because there is no evidence that the pla:inpage 264 } tiff and Mrs~ Lila T. Pearce were engaged ill p.
.
joint enterprise;
(2) Because there is no evidence that the driver of tp:e
car, J. P. Lumpkin, was guilty of negligenc~;
(3) Because tllere iR no evidence that neglig·ence, if any,
of thP, driver of the car, J. P. Lumpkin, proximately contributed to the injury of the plaintiff;
( 4) Because the neg·ligence, if any, of J. P. Lumpkin, could
not be imputed to the plaintiff.

Defendant's Instruction L (Granted):

"The Court instructs the jury that if you believe from
the evidence that the defendant was suddenly confronted
with an emerg·ency created without fault on his part, then
the law does not require of him all the presence of mind
and care of an ordinarily prudent person under ordinary
circumstances, but the law makes allowance for the reaction
of nerves and muscles; it does not hold him, acting in such
an emergency, responsible for errors of judgment even if
tho course he takes to escape therefrom is an unwise one or
if some other course migllt lmve avoided the collision. And
the Court therefore tells you that the plaintiff cannot recover
from the defemlant unless it is clear from the
pag·e 265 ~ evidence that the acts of the defendant were
such that it cannot reasonablv be said that a man
of ordinary prudence might have acted as the defendant
did. t'
. 1\1:r. Corbitt: .The plaintiff objects and excepts to the grantof Instruction L on the gTounds (1) Because there is
no evidence of rm emcrg·ency created without fault on the pa1~t
of H. 0. Outlaw:

mg
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(2) Because it allows the jury to find that the defendant
acted like a man of ordinary prudence, which is contrary to
the undisputed evidence.
Defendant's lnstru.ction M (Granted):

"The -Court instructs the jury that the speed limit on Market Street is twenty-five miles per hour.''
Mr. Corbitt: The plaintiff objects and excepts to the granting of Instruction M on the gTounds that it tells the jury that
the speed limit on Market Street is twenty-five miles an hour
under all conditions, a.t all times and at all points-street
intersections and elsewhere, while the ordinances of the City
of Suffolk require "that a.ny person driving a vehicle on a
highway shall drive the same at a careful speed not greater
nor less than is reasonable and proper, having·
page 266 ~ due regard to the traffic, surface and width of the
highway and of any other conditions then existing.
Defendant's lnstriiction N ( Granted) :

"The Court instructs the jury that if they believe from
the evidence that the accident was unavoidable in so far as
the defendant was concerned you shall find for the defendant."
Mr. Corbitt: The plaintiff objects and excepts to the granting- of Instruction N on the ground that the evidence shows
that. the accident was caused by the defendant's negligence;
(2) Because, from the instruction, the jury can find that
if it was unavoidable in so far as tho defendant was concerned. after he saw the car in tl1e intersection, they should
· find for the defendant, leaving out of consideration the negligence of thP. defendant in driving· his automobile on approaching the intersection.
Defendant's lnstrnction G (Refused):

'' The Court instructs the jury that it was the duty of the
, nlaintiff to exercise such reasonable and ordinary care for
l1is own safety as an orclinariJy prudent and careful person
would have exercised under the same circumpage 267 ~ sfances and conditions; and if you believe from
the evidence that the 'Plaintiff did not exercise
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ordinary and reasonable care for his own safety he was guilty
of negligence.''
·
Mr. Godwin: The defendant objects and excepts to the
refusal of the Court to grant Instruction G on the grounds
that tnere was sufficient evidence in this case to grant an
instruction on contributory n~gligence of the plaintiff, that
the Court, in Instruction A., recognized the principle of contributory neglig·ence and held it applicable in this case, but
refused to grant Instruction G which correctly tells the jury
what duty the plaintiff owed and what standard of care
he should have exercised at the time of the accident.
page 268 }

The case was then argued by counsel. The jury
retired to consider its verdict and subsequently
returned to the Courtroom.
The Court : Gentlemen, have you agreed upon a verdict?
A .T uror: Judge, we are sorry but we are hopelessly unable to reach a. verdict. We can't g-et together.
The Co1ll't: That is unfortunate then.
A .Turor: It looks like it is hopeless.·
The Court: We have been here for two days now trying
to settle .a matter that there hns been a g-reat deal of evidc=mce in. There is no r,hance for either side, I imagine, to
nut on any more evidence than tl1ey have put on and somebody will eYentually have to try the case, and the next jury
will not be any better qualified than you. I expect. I would
not think of sayin~ anythinQ: ,vhicb might influence you 011
your conscience. I am wondering, however, if there is any
misunderstanding about the brntructiom; or the law in the
case that you gentlemen are worried about. and whether or
not it is that some of vou think there should be a recoverv and
some think there should not. Of cour<::;e, on that question I
don't want to make any ~uggestions to you, but
page 269 } it is of the utmost importanr.e that tl1ese matters
be sRttled. Some of the people have come here
from a long ways to take part in the case a.nd to testify. I
bate to dh,charge the jurv and lRt this go indefinitely. Do
you think, if you came back in the morning- and went into your
room, you could arrive nt some conclusion? Under the law
in the ~ase you are told to try to find out who is the· party
chargeable with this offense or this violation of a right. It
is the kind of case that depends entirely upon the qnestion
of ne~;ligence, and I lmve to]d you in the instructions, I believe, that ncglige~ce in law is the doing of soi;nething that
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an orqinarily prudent man wotlldn 't do under the same or
similar circumstances,, or failin,g to do something that an
ordinarily prudent ma.n would do under those circmnstances.
In either one of those circumstances it is negligence and if
somebody is injnred by reason of the negligence of somebody
else and the party injured is not neg·Iigent llimself, then tl1ere
ought to b~· a recovery. If both parties are negligent there
ought no~t_ ·to be a recovery. You have been out about an
hour, and. I Imow yon gentlemen have struggled to get together, but I declare it is a. sickening· kind of thoug·ht to have
·
to go over this case again and have two or three
pa,i;e 270 ~ more days of it. I will be here in the morning.
Yon gentlemen come around here in the morning
at 10 o'clock or half past nine if it will suit you better, and
go in your room there. You need notl wait for me, but go in
your room and see if you can't get at a verdict. No man
ought to yield his principles or his idea of right and wrong,.
but eacb man ought to listen to reason and arguments of his.
fellow jurors and compare them with his own conclusions to
see whether they arc based on g:ood reason or evidence in
the case. See if you gentlemen can't meet in a spirit of settle·ment and try to harmonize your views, if you can, and bring
out some sort of verdict. I am not interested so much in
what you bring out as I am in getting it. settled.
A ,Turor: Give us a little law and we wiII go back in thc:room. Here is an ordinance about crossing a throug·h streeL
Make it a little bit plainer to us about a man stopping at and
crossing a througI1 street. Who has got the righU
The Court: You mean at a stop crossing?
A Juror: At. a stop street. Make it a little bit plainer
and we will g·o back.
The Court: Gentlemen, I will just say to you in general
terms what I tried to telI you I1ere in writing. I
page 271 ~ can readily see bow you would be confused in
tl1ese instructions. They confuse lawyers and
the Judg·e and I have no doubt they confuse jurors sometimes. A stop street means what it says. It means tliat a
map coming t.o a stop street, if he is not certain the other
street is open, oug·llt to stop or do whatever is necessary to
see tliat he can cross that street in safety. There would be no
real neglig~cnce, no actionable neglig·ence, if he could see both
ways a11cl see tliat nothing was coming if he didn't stop. He
would h~ve technically violatrd tl1e law bnt it ,,rouldn 't be a
violation tlrnt. would be actionable because nobodv would be
inJQred. He must, in using tl1~ street, m;e such care ancl
~ution ns thP- circumstances would warrant and justify, tak-
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. ing into account the situation there, considering the obstacles
or whatnot. He ought to use reasonable judgm,ent and reasonable prudence in going into a street to see that he can
cross it in safety when he has reached a stop street. That
is about all I can sav about it, gentlemen. What that reason..
able prudence is is: for you g·entlemen to decide.' Go back
there and spend a few minutes .more and see what you can do.
1··

Note : The jury thereupon retired.

•
page 272 ~ Mr. Corbitt: I want to except to the Court telling the jury that a man at a stop street is re;.
quired to stop and do what is necessary to see that he can
cross with safety. The law doesn't require tha.t. All he
has to do is to use reasonable care and prudence, or the care
and prudence of a reasonable man under similar circum,..
stances and conditions. Furthermore nothing was said to
the jury as to the obligations resting on a man d1iving on a
throu~:h street and app~'oa~hing or entering· an intersection.
Note: The jury subsequently reforned with a verdict in
the words and fig'Ures following, to-wit: "We, the jury, find
for the plaintiff and award damages· in the sum of $500.00.
B. B. Briggs, Foreman.''
Mr. Godwin: If your Honor pleases. I want to make a
motion to set. aside the verdict and g-rant the defendant a
new trial on the g;round that the verdict is contrary. to the
law and the evidence, no evidence to support it, on the grounds
of the refusal of t.he Court to grant certain instructions offered bv the defendant on the gTound tlrnt the Court erroneously granted certain instructions for the plaintiff, an.cl
for the rejection of certain evidence offered by
pag·e 273 ~ the defendant.
Note: The motion was thereupon ar~ued and overruled.
to which ruling· of the Court, tl1e defendant, through counsel
then and there duly excepted.
page 274

~

.JUDGE'S CER.TIFICATE.

I, James L. McLemore, Judge of tlw Circuit .Court of tl1e
Citv of Suffolk, Virl!inia, ·wl10 preE:ided over tlle foreg·oinit
trial of the ~ase of Joseph Pearce 'V. H. C. Outlaw. in said
Court, at Suffolk. Virµ:inia. on .Tuly 25th and 26th. 1939, do
certify tha.t the foregoing together with the exhibits therein
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referred to is a true and correct copy' and report of all the
evidence, together with all the motions, objections, and exceptions on the part of the respective parties, the action of
the Court in respect thereto, all the instructions offered,
amended, granted, and refused by the Court, and the objections and exceptions thereto, and all other incidents of the
said trial of the said cause, wlth the· motions, objections, and
exceptions of the respective parties as therein set forth. As
to. the original exhibits introduced in evidence, as shown
by the foi·egoing;,report, to-wit: Plaintiff's Exhibits Nos. 1,
2, 3, 4, and 5, which have been initialed by me for the1 pur-pose of identification, and it is agreed by the plaintiff and
the defendant that they shall be transmitted to the Supreme
Court of Appeals as a part of the record in this cause in
lieu of certifying to the Court a copy of said exhibits.
I do further certify that the attorney for the plaintiff had
reasonable notice, in writing, given by counsel
page 275 ~ for the defendant, of the time and place when the
foregoing report of the testimony, exhibits, instructions, exceptions, and other incidents of the trial would
be tendered and presented to tl1e undersigned for signature
and authentication, and that the said report was presented
to me on the 3rd day of October, 1939, within less than sixty
days after the entry of the final judgment in said cause.
Given under my hand this 3rd day of October, 1939.

JAMES L. McLEMORE,
.Tnd2'e of the Circuit Court of the
-City of Suffolk, Virginia.
I, Cha.rles L. Hutchins, Clerk of the Circuit Court of the
City of Suffolk, Virginia, do hereby c.ertify that the foreg·oing is a copy and report.of the testimony, instructions, exceptions, and other incidents of the trial in the case of Joseph
Pearce 1;. H. C. Outlaw. and that. the original thereof and said
copy, together with the original exhibits numbers 1, 2, 3, 4
and 5 therein referred to, duly authentieatecl by the ,Judge of
said Court, were lodged and filed with me as Clerk of the
said Court on the 3 day of October, 1939.
CHAS. L. HUTCHINS,
Clerk of the Circuit. Court of the
City of Suffolk, Virginia.
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In the ,Clerk's Office of the Circuit Court of the
City of Suffolk, on the 3"' day of October, 1939.

I. .Charles. L. Hutcl1ins, Clerk of the Circuit Court of the
City of Suffolk, Virginia, do certify that the foregoing is a
true transcript of the records in the case of Joseph Pear~e
1i. H. C. Outlaw, lately pending in said Court.
I do further certify that the same was not made up, completed and delivered until the plaintiff had received reasonable notice thereof, and of the intention of the defendant to
apply to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas to the judgment therein.
CHAS. L. HUTCHINS,
Clerk of the Circuit Court of the
City of Suffolk, Virginia.
Cost of Trial in Circuit Court
Plaintiff 1.02.11.
Defendant (Including Cost of Record) 24.93.
A Copy-Teste:

M. B. WATTS, C. C.
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