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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2579
BIRTCHERDS DAIRY, INCORPORATED, Plaint1.ff in
Error,
versus

NELLIE RANDALL AND VIRGINIA ELECTRIC AND
POWER COMP ANY, A CORPORATION,
Defendants in Error.

PETITION FOR. WRIT OF ERROR.

To the Honorable lud.(Jes of the Siiprerne Coitrt of Appeals
of Virginia:

Your petitioner respectfully shows unto Your Honors that
it is aggrieved by a judgment entered on the 10th day of Octo ..
ber, 1941, by the Circuit Court of the City of Portsmouth,
Virginia., in fa.vor of Nellie Randall and the Virginia Electric
and Power Company, against your petitioner, wher~in the
said Nellie Randall was awarded the sum of Seven Hundred
($700.00) Dolla.rs, with interest thereon from the 18th day of
September, 1941, until paid, and a j11dgment in favor' of the
Virginia Electric and Power Company was entered.
2*
""The transcript of the record is herewith presented.
Bond in accordance with Section 6351 of the Code of Virginia has been given (R., p. 104A).
This petition is adopted as the opening brief and copies
thereof were duly delivered to counsel for Nellie Randall and
to oounsel for the Virginia Electric and Power Company, on
the 28 day of January, 1942.

'(
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This is a suit by Nellie Randall against the Virginia Electric and Power Company and Birtcherds Dairy, Incorporated, as joint defendants for p~rsonal injuries alleged to
have been caused by a collision between a public passenger
, bus, owned and operated. by the. Virginia Electric and Power
Company, and a truck, owned and operated by Birtcherds
Dairy, Incorporated, the plaintiff being a passenger on the
bus. Trial by jury resulted in ·a verdict against both defendants for the sum of Seven Hundred ($700.00) Dollars. The
Court set aside the verdict as to the Virginia Electric and
Power Company, and ente1·ed judgment thereon solely against
Birtcherds Dairy, Incorporated.
The case arose out of the same accident as the case of
Beverly v. Virginia Electric and Power Company and Birlcherrls Dairy, Incorporated, in which a similar petition is
being· filed. These cases were tried in the same Court with
different juries, the same witnesses, substantially the same
testimony, and with the same result, namely, verdicts against
both defendants, which were set aside as to the Virginia Electric and Power Company and judgment entered solely against
Birt.eherds Dairy, Incorporated.
In the _instant case, the Dairy Company complains of error
in (a) setting aside the verdic.t .as to Virginia Electric and
Power Company, and (b) in refusing to set aside the
3* verdict as to it for ·error ·•in granting and refusing in. structions. For convenience, the parties herein will be
r~ferred to as follows: Nelli~ ,Ra.ndall as the plaintiff; the
Virginia Electric and Power Company as the V. E. P. Co.,
and Birtcherds Dairy, Incorporated, as ~he Dairy Company.

THE FACTS.
The accident ooourred in the daytime at or near the intersection of Q-osport Road and Beach Street in the City of
Portsmouth, Virginia (R., pp. 11 & 26). Gosport Road is
one of the main highways leading out of the City, runs generally east and west, the center being· concrete paved, 16
feet wtde, with 6 foot dirt shoulders on each side. There
is a. deep ditch along the .southern side of the road about 6
feet from the edge of the c,onc.rete. Beach Street is a side
street entering the highway from the sonth but not crossing
it. It is macadam surface with a width of about 25 feet.
Gosport Road is heavily travelled, Beac.h Street has comparatively little traffic. The surface of the roads was wet
at the time of the accident (R., pp. 17, 53, 54 & Exh. 5). The
bus driver was fully familiar with the road conditions..

He
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had been travelling th~ same route for about five years (R.
p. 17).
The truck was travelling· east on G-osport Road, on the
south side approaching the intersection of Beach Street (:8,.,
pp. 25 & 26). The bus, with a number of passengers, came
north on Beach Street, stopped just before entering the intersection-about 6 feet south of the concrete-and then pro. ceeded into the intersection, turning left (west). The vehicles collided before the bus c,ompletecl its turn. The left
front of the truck striking the left rear of the ;bus (R., pp.
11, 20 & 26). The bus violated the State Traffic Law ( Code,
Sec. 2154-121.), by not passing· to the right of the center of
the intersection (R., pp. 33 & 64). That part of the bus that
· was struck was still on the soutl1 side of the highway
4*' when its front •end, according to the bus driver, was
50 feet beyond the point wllf~re he entered the highway
(R., pp. 23 & 24). The intersection is an open one with few
houses in the neighborhood and none on the corners (R., p.
54). The bus driver saw the truck approaching before he
started into the intersection (R., p. 13). These are the undisputed facts.
The speed of the truck and its distance from the intersection when the bus drhT('r started forward, after first stopping
at the intersection, are highly controversial. Tlhe truck driver
says that he was travelling toward the intersection at 25-30
m. p. h. (R., p. 26); the speed of the truck being limited to a
maximum of 30 m. p. h. bv a governor (R., pp. 75, 76). That
when about 50 feet from thP. intersection he saw the bus slowing down, practically to a stop, thought it w~s going· ..to stop
and let him pass and then, as be· neared the mtersec.tion, the
bus suddenly started forward into t1le road immediately ahead
of him (R., pp. 27 & 31). That i~ this position he· was unable.
to stop and to avoid hitting the bus hcadon, he turned to the .
right, off the concrete as far as he. could on the dirt shoulder,
striking the bus near its rear wheel (R., pp. 27 & 33).
The witness, Shelton, who had frequC'ntly driven the truck,
testified tha.t its maximum speed was 30 m. p. h. (R., p. 82).
The witness, Elliot, testifjed tile truck was not running fast
and was within 75 or 80 feet of the intersootion when the bus
came to a stop before attempting· to ente1· (R., pp. 79 & 80).'
On the other hand, the bus driver testified that the truck was
450 feet from the intersection when he stopped ( R., p. 13) ;
that he ·could not judge its speed until it was within 100 .or
150 feet of the inter:.;;ection (R., p. 14). The witness,
5* Hamrick, says the truck was 200 feet *from the intersection when the bus started to enter (R., p,. 62). Mrs.
Hamrick, who was in the ca.r with her husband, says the truck
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·was 250 yards away when the bus entered (R., p. 71). She
repea.ted this statement several times and also testifiec that
the truck's speed was 60 m. p. h. or more (R., pp. 70 & 71).
Mr. Hamrick did not estimate its speed.
1

THE VERDIOT.
UIi.der this evidence, the jury found a. verdict against both
defendants. It h~ard the testimony and saw the witnesses
when on the stand. On this eYiclence, with proper instructions, the jury could have found either of three verdicts : (a)
that the bus driver was solely ·at fault, (b) tha.t the truck
driver was solely at fault or ( c) that both drivers were guilty
of neg·lip;ence; ·although, it is difficult to see how they could
escape the conclusion that the bus driver was g,rilty of negligence, when he admitted that he violated the law by shortcutting· the corner and that he had a part of his bus on the
wrong side of the road some 20 or 25 feet beyond the intersection.
The Dairy Company asserts that the Court committed error
in (a.) setting aside the verdict against the V. E. P. Co., and
(b) in refusing to set aside the verdict as to it for error in
granting and ref using instructions.

ASSIGNMENT OF ERROR NUMBER ONE (1).
Assuming, but not admitting·, tha.t the jury was properly
instructed the evidence certainly presented a jury question
as to whose neglig·ence caused the accident. The facts
6• that the ·bus stopped just *before it entered the main
highway; that its driver spw the truck approaching; the
distance of the truck from the intersection ; its speed; the
manner in which it made the turn, and the position of the
bus on the wrong side of the road were all matters to be considered by the jury, along with the weig·ht and credence that
it gave to the different witnesses. From this testimony, it
was for them to say who was and who was not neglig·ent. Certainly, reasona!ble men might reach different conclusions. In
view of the admitted fact that the bus driver stopped before
entering· the intersection, short-cut the corner in violation
of Section 2154-121: and had a pa.rt of his bus on the wrong
side of the road, some distance vrnst of, the intersection, the
Court certainlv c.ould not properlv sav that the bus driver
was enthely f;ee from negligence. whic.h proximately caused
or contributed to the accident as a matter of law. This is
particularly true when it is remembered tha.t the bus driver
owed to the plaintiff the hig·hest degree of care, not just or-
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dinary care. TJie Court should not have disturbed the verdict. · Hinton v. Indemnity Insurance Company, 175 Va. 205;
· Union Trust Corpor.ation v. Fugate, 172 Va. 82.
It is submitted that if the bus driver's own admissions and
ihe other circumstances do not. conYict him of negligence as
a matter of law, they certainly create a question for the jury
.and not the Court. Brown v. Waltrip, 167 Va. 293; Tignor
v. V. E. P. Co., 166 Va. 284; Abel v. (}ulf Refining OompO!fll!J
(La.)., 143 So. 82.
Nor would the fact that the truck was appro~hing from
the left excuse him of negligence in entering the intersection
particularly after he had stopped. The cases eited above and
Johnson v. Harrison, 161 Va. 804, .and Hogan v. Miller, 156
Va. 166.
7*
*The 1bus driv:er's duty in this case is to be measured
by the highest degTee of practical care. Any slight negligence rendered the V. E. P. Go. liable. Chesapeake Ferry
<J ompany v. C'U,mmings, 158 Va. 33.
·
The jury was not bound to ac.cept the bus driver's statement that the truck was 450 feet away any more than it was
ihe statement of Mrs. Hamrick that it was 750 feet away.
It certainly had the right to infer that the bus driver, in
entering- the intersection, did not exercise the high degree
of care imposed upon him by law. Having that right, the
Oourt could not properly disturb their verdict. Hinton v.
!ndemnity Company, and Union Trust Gorporation v. Fugate,
sup1·a . .

The Dairy Company therefore asserts ·that regardless of
other errors hereinafter assi~ned, the Court plainly committed error in setting aside the vei·dict against the V. E. P.

Co.
ASSIGNl\iIENT OF ER.ROR NUMBER TWO (2).
The Court committed error in granting Instruction I of..
fered by the V. E. P. C.o. (R., p. 91.). The fa.ult in this instruction lies in telling the jury that "it is proper for you
to take into consideration the character of the business in
which it is engaged a.ncl the s~rviccs it is required to render
to the public." 'Db.ere is nothing in the evidence or circum- ·
stances that justifies this statement. The character of the
business and service in which that Company was engaged
had nothing whatever. to immediately do with the accident.
Being erroneous, it could only co~fuse and mislead the jury,
and its prejudice will be. presumed. ']~hat the error was not
cured by the verdict will be pointed out la.ter in conneetion
with other assignments.
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As t'he mutjor e:rror in the remaining instructions, to whfoh
exception has been taken, is similar, the assignments will
8* be stated •and then discussed as a group to avoid repetition..
ASSIGNMEN·T OF ERR.OR NUMB,ER THREE (3).
The Court committed error in the granting of Instruction.
B offered by the V. E. P. Co. (R., p .. 87). This is a finding
instruction directing· a verdict upon certain facts and entirely
omits all reference to (a) the bus drhrer"s violation of the
intersection law (1Sec.. 2154-121), (b) the bus driver 1s admission that he was on the wrong side of the road 1 and (c) the
effect of the bus driver's stopping and then entering the intersection in front of an approaching· truck. In other words,.
the instruction direc.ts the ve1·dict entirely upon a partial
view of the case.
ASSIGNMENT OF ERROR NUMBER FOUR- (4).

The Court likewise committed error in granting Instr.uctiou Coffered by the V. E. P. Co. (R., p. 88). The reasons
are the same as' those applicable in Assignment 3 and will
not be here r<.lpeated.
ASSIGNMENT OF ERROR NUMBER. FIVE (5).

The Oourt likewi.se committed error 'in granting Instruction J offered by the V. E. P. Co. (R., p. 92) for the same
reasons.
ASSIGNMENT OF ERROR NUMBE,R

·six

(6).

The Court ag·ain committed error in gTanting Instruction
K offered by the V. E. P. Co. (R., p. 93) for the same reasons.
-.A!SSI~NMENT OF ERROR NUMBER SJiJVEN (7).
·The Court should have granted In~tructio~ D offered by
the Dairy Company (R., p. 95). That instruction clearly
stated the traffc law under Sec. 2154-121., and was applicable
to the case.
9*

*ASSIGNMENT 0~, :ERROR NUMBER EIGHT (8).

The Court likewise should have granted Instruction E offered by the Dairy Company (R.., p. 96), which likewise cor-
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1~ectly·. stated the law and waR applicable. The bus driver
had no right to enter the intersection even though he actually
reached it first, if he saw, or could liave seen, that it was unsafe to do so·. The instruction plainly stated the rule which
. has been oontinuously applied by this Court. The only error
in the instruction was in requiring of the bus driver only
ordinary care while it should have required the highest degree of care. That error was, of course, to the advantage
of the V. E. P. Co.
ASSIGNMENT· OF ERROR NUMBER NINE (9).
Instruction F offered by the Dairy Company ("R., p. fl7)
should also have been granted. There is no dispute about
the fact tha.t the bus stopped just before it reach0d the intersection of that the -truck was then approaching. The only
controversy •being the distance of the truck from the intersection and its speed. Aliout this; the evidence was contradictory. If in the judg:ment of th~ ju:ry that action would
indicate to a man of reasonable prudence that he_ intended
to_ let the truck pass, then the truck driver had the· right to
so assume.
The error in the granting and refmml of instructions referred to under As~ignments 3 to 9, inclusive, was not cured
by the verdict against the V. E. P. Co. as might be true where
there was only one defendant. In this case, there were two
defendants jointly charged with sP.parate negligence whic-h
ooourred in the accident. The plaintiff had been· injured
through no fault of her own. It is therefore certain" that
10• she would recover from •either one or both of the defend-.
ants. Anv error in instructions that were undulv favorable to the V. E. P. Co. to that extent ,,.,.ere unfavorable to the
Dairy Company, a.nd placP.d upon it a grea.ter likelihood of
its driver being held jointly liable. With proper instructions
it is entirely probable that the Dairy Company might have
been found free from negligence.
Nor is the rule that one co-defendant is not interested in
the neglig~ence or freedom of negli~ence of l1is co-defendant
any longer the rule in Virginia. ·under Code Section 5779,
a co-defendant is entitled to contribution. Therefore, he is
vita.Uy interested in every part of the trial that affee.ts the
other defendant. This Court has held in Belt Line Rail-road
v. Parker: 152 Va. 484, 505, and Coca-Cola v. Andrews, 173
Va.. 240, that this rig·ht ·of contrib.ution should and probably
must ·be enforced in the same ac.tion where both parties are
join~ly sued. Under that rule, each defendant_ has ·a vital
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stake in the defense offered bv his co-defendant. Anv other
rule would simply deny him any right of contribution.
In this case as in similar cases, the real contest was not
between the plaintiff and defendants but between the defendants as to which of them was liable. The Dairy Company
was therefore as much entitled to have, and a great deal more
interested in proper instructions defining the duties of the
bus driver than was the plaintiff.
· The Trial Gourt 's difficulty in dealing with the instructions in this case a.rose out of the Court's view that the Dairy
Company was not concerned with the negligence or lack of
negligence of the V. E. P. Co., but was only concerned with
its own acts. While the Court never definitely so ruled, it
did several times so indicate during the discussion concerning instructions. In othe-r words, it was following the
11 * former rule •as laid down in Lai•enstein v. Ma.ile, 146
Ya.. 789, now definitely overruled in the Belt Lfrie and
Ooca-Cola cases cited above.
It is therefore respectfully submitted (1) that the verdict
against the V. E. P. Co. should have be(.ln affirmed and judgment accordingly entered against it, and (2) t]1at a new trial
on the question of liability shonld have been granted to the
Dairy Company for manifest errors in the granting and refusal of instructions.
For the errors above assigned, your petitioner prays that
a writ of error and s11,persedeas be allowed in this case and
that the judgment and rulings of the Trial Court may be reviewed and reversed; that a judgment for the plaintiff against
the V. E. P. Go. be here entered. and that a new trial be
g·ranted to the petitioner in acco1:dancc with the statute in
such cases made and provided.
Respectfully submitted,

BIRTCHERDS DAIRY, INOORPORATiED,
By: H. M. WOODWARD,
.
Counsel.
I, H. M. Woodward, an Attorney at. Law, practicing in the
Supreme Court of Appeals of Virginia, hereby certify that
in my· opinion it is proper tha.t the decision in the above entitled action be reviewed and reversed bv this Honorable
·
Court.

H. M. WOODWARD,
Attorney at Law.
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· :acThe undersigned hereby acknowledge receipt of a
oo,py of the fore going petition this 28th day of January,

12:11:
1942.

A.. A. BANGEL., .
Counsel for Nellie Bandall,

L. S. PARSONS, ·

Counsel for Virginia Electric and Power Co.
Received Jan. 28., 1942.

J. W. E.
February 24, 1942. Writ oi error and s-upersedeas awarded
·
by the c~urt. Bond $1,500.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Portsmouth
on the, 10th day of October, 1941.

Nellie Randall, Plaintiff,

v.

Virginia Electric & Power Company, and, Birchard -Dairy,
Incorporated, Defendants.
UPON A MOTION TO RECOVER MONEY.

Be it remembered, that heretofore. to-wit: in the Clerk's
Office of the Circuit Court of the Citv of Portsmouth, on the
30th day of July, 1941, came the piaintiff, by counsel, and
filed her notice of motion, which is in the words and nlgures
following, to-wit:
To : Virginia Electric & Power Co.
Portsmouth, Virginia
Birchard Dairy, !nforporated,
Portsmouth, Virginia
page 2

~

You are hereby notified that I shall, on the 25th
day of August, 1941, at 10:30 A. 'M., move the Cir•
cuit Court of the City of Portsmouth, Virginia, at

·ia

- Supreme· Court or Appeals· of' YiTginia.

~he ooutthouse thereof for a judgment md award of executi~n _against each of yon for the snm of Five Thousand
($5,000.00) Dollars, whfoh sum of money is due to tbe mider-

·signed from you for this1 to-wit :

.

· .

That heretdfore, to-wit: on the 23rd day of June, 1941, the
undersigned plaintiff was a passenger on a bus owned, operated, and controlled by the Virginia Electric & Power Co.;
that on said date Birchard Dairy, Incorporated, owned, operated, and controlled a motor vehicle; that by reason of the
negligence of the ..said Virginia Electric & Power Go., and
~irchard. Dairy, Inc., in the operntion of their said vehicles:
in the City of Portsmouth, Virginia, they caused their respeetive vehicles to come into violent contact with each other,.
and as a direct result of which the undersigned plaintiff was
seriously and permanently injurecl, which serious and permanent injuries caused her to suffer and she will in the futl.l.re
· be caused to suffer physical and mental anguish; caused her
.
to expend -and she will in the future be .caused to
page 3 ~ expend a large sum of mQney in an endeavor to be
healed and cured .of said ·injuries; caused her to
lose and she will in the future he caused to lose a large sum
of money which she otherwise would have earned; caused
her to be unable and she will in the future be unable to perform her necessary and lawful affairs.
1

NEI,LIE RANDALL
by A. A. BANGEL
Counsel
The return o:f: the Sergeant of the City of Portsmouth on
th~ foregoing notice of motion, is in the words and figures
following, to.wit:
·

~

Executed in the City of Portsmouth, Va., this 30th day of
July, 1941, by delivering a copy of t~e within notice of motion to F. V. Ross, in Person, who 1s the manager of the
within named defendant corporation Virginia Electric &
Power Co., in which City an office of the said corporation is
located.
R. E. GLOVE·R, City Sergt.
By J. M:. JOYNER, Deputy Sergt.
page 4 ~ Executed in the City of Portsmouth, Va., this
· 30th da.y of July, 1941, by delivering a copy of the
within notice of motion to :Mrs. Alice Jones, in Person, who
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is the Manag·er of the within named defend ant, Birchard
· Dairy, Inc.,. in which City an office of th,3 said corporation.
is located.
·
R. E. GLOVER,. City Sergt.
By ;J. M. ,JOYNER, Deputy Sergt.
And at another day, to-wit: At the Circuit Court of the
City of Portsmouth, held on the 18th dnv of September, 1941.
At this day came the parties by their Attorneys and thereupon, the defendant: Virgfoia El~ctric and Power Company,
by counsel, tendered a plea of '' General Issue'', to which
plea, the plaintiff replied generally and by consent, came a '
jury of six, to-wit: H. L. Overman, E. E. Mathews, :E. L.
Bayton, George B. Kittrell, tlr., tTunius Richardson, and M. ·
T. Cain, who being duly swo~n· the truth to speak, upon ,the
issue joined, and having fully heard the evidence
_page 5 ~ and argument of counsel, retired to their rooni to
consult of their verdict and after sometime ·returned into Court, having found the following verdict: "We .
the jury find a verdic.t for the plaintiff and fix the damag·es
a.t $700.00. George R. Kittrell, Foreman.''; whereupon, the
,defenda.nts, by counsel, moved the Court to set aside the verdict and g-rant them a new trial on the gTound that the said
verdict is contrary to the law and evidence, which motion is
continued.
And now at this day, to-·wit: At the Circuit Court of the
City of Portsmouth, held on the .10th day of October, 1941.
At this day came again the parties hy their Attorn.eys,
and the Cburt having fully heard the motion' of the defendant, Virginia Electric and Power Company, heretofore entered herein to set a.side the verdict of the jury heretofore
rendered herein and enter :final judgment for it, doth sustain
the same, to which ruling of the Court, the plaintiff,
page 6 ~ by counsel, and the defendant, Birchard Dairy, In~
corpora.ted, by e.ounsel, excepted, and the Court
having fully heard the motion of the defenda.nt, Bi.rchard
Dairy, Incorporated, to set aside the verdict- and grant it a
new trial on the ground that the said verdict is contrary to
· the law and evidence, doth overrule the same, to which action of the court, the def~ndant, by counsel, excepted; it is
therefore considered by the Court that the plaintiff recover
of the defendant, Birchard Dairy, Incorporated, the sum of
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Seven Hundred Dollars ($700.00) with interest thereon to
be computed after the rate of Six per cent per annum from
the 18th day of September, 1941, till paid, and her costs by
her about her suit in this behalf expended.
And the said defendant, in Mercy, &c.
But at the instance of the defendant, who desires to present
a petition for a writ of error and siiversedeais to the judgment rendered in this ca.use, execution hereof is suspended
for a period of sixty (60) days from the date of this judgment, when the defendant or someone for it, shall execute a
bond in the penalty of One Thousand Dollars ($1,000.00) before the Clerk of this Court, with sure~y to be approved by
said Clerk, payable to the plaintiff in this cause,
page 7 ~ with a condition reciting said judgment and the
intention of the said defendant, to present said petition and providing for the payment of all such damages as
any person may sustain by reason of such suspension, in
case a supersedeas to such judgment shoul_d not be allowed
and be effectual within the time above specified.
page 8 }- In the Circuit Court of the City of Portsmouth,
Virginia.
Nellie Randall

v.

Virginia Electric &' Power Compan~r and Birtcherd Dairy,
Inc.
NOT[CE OF APPEAL.
To Messrs. A. A. Bangel, counsel f o~ Nellie Randall; Messrs .
.Ye~able, Miller, Pilcher, Parsons & Kyle, counsel for Vir"'."
ginia Electric & Power Company:
PLEASE TAKE NOTICE that on the 28th dav of December, 1941, at 10 o'clock A. M., or as soon thereafter as
I may be heard, at the courtroom of the Circuit Court of the
City of Portsmouth, Virginia, the undersigned will present
to Hon. B. D. White, Judge of the 28th Judicial Circuit, who
presided over the trial of the above mentioned case in the
Circuit Court of the City of Portsmouth, Virginia, on September 18, 1941, stenographic report of the testimony and
other incidents of the trial in the above case, to 1be authenticated and verified bv him.
And also that the undersigned will, at the-same time and
place, request the. Clerk of the said court to make up and
deliver t() co\}llsel a transcript of the record in the above
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. entitled cause for the purpose of presenting the same with
a petition to the Supreme Court of Appeals of Virginia for
a writ of error and s1tpersedeas therein.
BIRTCHERD DAIRY, INC.
By H. M. WOODWARD
Its Attorney.
Service aooepted this ~7 day of November, 1941.

A.A.BANGEL
Attorney for Nellie Randall.
L.S.P.ARSONS
Attorney for Virginia Electric &
Power Company.
·
page 9 } In the Circuit Court of the City of Portsmouth_, Virginia.

Nellie Randall
'V.

Virginia Electric & Power Company and Birtcherd Dairy,
Inc..

RECORD
Stenographic report of all the testimony, together with all
i:he motions, objections and exceptions. o~ the part of the respective parties, the action of the Court in respect thereto, all
the instructions offered, amended. granted anq. refused, and
the objections and exceptions thereto, and all other incidents
of the trial of the case of Nellie Randall versus Virginia Electric & Power Company and Birtcherd Daisy, Inc., tried in the
Circuit Court of the City of Portsmouth, Virginia, on September 18, 1941, before .Hon. B. D. White, Judge of the 28th
"Tudicial Circuit, and a jury.
Present: 1\fr. A. A. Rangel, counsel for the plaintiff.
Messrs. Venable, Miller, Pilcher, Parsons &Kyle (Mr. L. S.
Parsons) for Virginia. -rolectric & Power Company.
Mr. H. M. ·woodward, counsel for Birtcherd Dairy, Inc..
· J>hlegar & Tilghman,
Rhorthand Reporters,
Nor£ olk-Richmond, Va.
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1

·
· · The jury was selected and. sworn; all witnesses
page 10 f we:re sworn, and then excluded from the· court room ..
Opening. statements were made by Mr. Bangel,,
on behalf of the ·plaintiff, by .Mr .. Parsons on behalf of Virginia Electric & P.ower Company, and by Mr. ·woodward on
behalf of Birtcherd Dairy, Inc.
L. W. RHODES,
a witness on behalf of plaintiff,. having been first duly s.worn,
testified as follows :

Examined by Mr. Bangel:
· Q. State your name, please.
A. L. W. R.hodes-R-h-o-d-e-s..
Q. And where are you employed t
A. The V. E., P. Company..
Q. In what capacityf
A. Bus operator.
Q. Were yon the operator of the bus which was in collision
"\\ith a truck owned l1y Birtcherd Dairy f
A. I was.
·
Q. vVas it your bus on which Nellie Randall, the plaintiff
·
in this case, received injurie~?
·
A. She was a passenger in the bus.
Q. Now, I want you to tell us in what direction
page 11 ~ you were traveling and on what streetY
A. I was traveling north on Beach Street to Gos. port Road.
Q. As you reached the intersection of Beach Street and
Gosport Road, what, if anything, <;lid yon do f
. A. Stopped and looked.
. Q. Did you come to a complete stop, or were you still mov-.
mgf
A. To a complete stop.
The Court: Go on and state what happened.
By Mr. Bangel:
Q. · Suppose you tell us, in your own way, Mr. Rhodes, just
what occurred?
A. I stopped at the intersection of Gosport Road and Beach
Street, looking to my right and to mv left, and I seen a truck at
Lansing Avenue going east on Gosport Road ; I proceeded
ahead; when I got about almost straight with Gosport Road,
this tmck going east struck the rear 1eft corner of my bus.
Tha.t is where it occurred.

Birtcherds Dairy, Inc., v. N_ellie Randall and all:other
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L. lV. Rhodes.
Q.
A.
Q.
A.

You came to a complete stop at Beach and Gosport Road t
That is right.
Which corner is that!
.
It is on the southeast corner of Gosport Road.

The Court': Southwest corner.
Witness: Southeast corner of Gosport.
pijge 12 ~ The Court: It would be tl1e southwest corner,
wouldn't it?
·
·
Witness : Southeast.
The Court : You are right ; I beg your pardon.
.
J\fr. Bangel :
·
Q. The southeast corner, and your bus was facing north Y
A. Yes, sir.
Q. Did you have any passengers on your bus at that timeY
A. I did.
·
Q. You say you then lQo_ked to your right and left, and then
started out and the collision occurred.!
A. Yes, sir. ·
·
Q. You. were in the act of making the turn when the collision
occurred?
A. I l1ad practically made the turn.
Q. What kind of turn were ·you mak~g-a left-hand or
right-hand turn Y
A~ West on Gosport Road.
Q. Did yon s~e this truck of the Birtcherd Dairy coming
along as you moved from the stopped position?
A. Did I know the .truck was coming, did you say?
Q. Yes! While you were at a standstill and before going out
into Gosport Road, did you look to see whether a truck was ·
coming?
A. Y:es, sir.
page 13 ~ Q. Did you see the truck Y
A. I saw the truck.
Q. Did you then, from .that position, undertake to go out
into the road and make a left-hand turn and go west on Gosport Road!
A .. Going west on Gosport Road.
CROSS JDXA:MINATIO~.

By ·Mr. Parsons:
Q. When you started your bus up to enter Gosport Road,
after you ha.d stopped and started to go into Gosport Road,
where was tbe truck?
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L. W. Rhodes.
A. The truck was at Lansing Avenue~
The Court : About how far is that from where you were Y
·witness: About 400 or 450 feet-a city block.
By M:r. Parsons:
·
.
.. Q. As you moved on at that time, was there any indication
of danger to your bus in going out there T
A. I don't see why there should have been.
Mr. Bangel: I object to that as an opinion.
The Court.: The jury can draw the inference.

BY Mr. Parsons:
.,(~. vVas there anything between you and the truck-any
other truck Y
.A. No, sir.
page 14 r Q. As you entered and were turning to your left,
the truck continued coming on, did itT
A. Yes, sir.
Q. Did you realize that you had entered and were turning,
and that he was not going to stop Y
Mr. Woodward: I think he is practically examining his own
witness.
.
· The Court: I think you can ask the facts and let the jury
draw their own inference as to the result.
Mr. Parsons : It may be a little difficult to call the witness'
attention to what I want to know.
·
The Court : .You can ask for the facts.
By Mr. Parsons:
Q. \Vhile you were turning left, what did the truck do V
A. It kept coming at a rapid speed; I couldn't ·tell how
fast it was coming.
.
Q. "\i\7hen you first saw it, did you determine its speed?
A. No; I couldn't, not at that distance.
'
Q. At what point did you realize his speed 'f I mean, where
were you when that happened Y
A. I guess 100 to 150 feet. It happened like that (indicating
by snapping fingers).
Q. When you saw his speed was continuing, did you keep
on in motion T
A. I kept going.
page 15 ~ Q. You didn't stop your bus?
A. Not until after he hit me.
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L. W. Rhodes.
Q. Why .didn:,t you stop your bust
A. I couldn't afford to stop at the speed that he was ooming towards ·me.
Q. You were moving on!
A. Moving on.
Q. As quick as you could f
A. As quick as I could.

J3y the Court:
Q. What gear were you in T
A. Second gear.
Q. How many gears have you on the bus-·fourT
A. Four. You get more speed out of second gear than you
·would in any gear there.

By Mr. Parsons:
Q. After you stopped and 'Started up, you put it in second
gear?
A. Yes.
Q. Because you had more pull?
A. Yes.
Q. Could you determine whether the truc1{ driver ever attempted to stop or put on a.ny brakes 1
A. No. It seemed that the truck never slacked
page 16} at all H hit
bus. I couldn't tell whether he put
on brakes.
Q. How long had you been driving automobiles and buses t
A. Ever since they used buses in Portsmouth; I don't 1mow
how long, but about six or seven or eight years.

my

13v the Court:
.,Q. Do you mean ever since they had them in Portsmouth t
A. Yes, sir-buses.

I:Jv Mr. Parsons:
· Q. Did you ever drive au automobile before thaU
A. Yes, sir, but I didn't drive buses before I was here.
Q. Did you drive a truck?
A. Well, yes, sir, some.
Q. Do you Imow whether a man operating a truck 150 feet
n."Tay, at the rate that man was going, could have prevented
this accident if he had tried?
Mr.' Woodward: Your Honor, I think that is going right
fnr.
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L .. W. Rhodes.
The Court: I think that is for the jury to say..
Mr;. Parsons :. I will leave that to the j.ury.. Go· ahead..
Examined by Mr. Woodward:
Q. How long had you been driving buses for the V. E. P. °?J
A. Somewhere about six years·.
Q. How long had you been on this route t
A. Practically all that time with the exceptiom
page 17 } of probably five. years.
Q. You have been on this route about five years r

A. Yes, sir.
. Q. Beach Street is a short $treet which leads: down· into
a place called Brighton Y
·
·
1 A. Ye.s, sir, from where we entered, but it goes beyond
where we enter Beach Street.
Q. Gosport is one of the main highways leading out of the

ci~t

.

A. Yes, sir~
Q. There is right much traffic. on it, isn't there t

.A. Yes, sir.

Q. And very little traffic on Beach Street f
A. Yes, sir.
Q. You say wh,en you stopped, just before entering Beach
Street,.- what did you stop forY To let a passenger offf
A. N <;>; I didn't have a passenger at that point, but I stopped
because there is traffic ·on the street, and it is safe to stop.
Q. Was there any traffic on the street except this f ·

...(. No.
Q. There was nothing except this one truck, four or five

hundred feet awav f.

A. Yes, sir. ·
Q. And yet you stopped f

·

.
A. That is right.
page 18 ~ Q. How long was the bus f
.
A. Thirtv feet.
·
Q. It is not of greater length than that'?
A. No, sir.
.
Q. Isn't that bus only about. 22 feet long, and not 30 feet¥
A. It is around 30 feet long.
-·
(l As you Rtarted up and made your left turn, how fast
-were you moving f
.
A. I moved off in first a~d second gear, just like a bus
would ordinarily move, of course, making a curve.
Q. Wnat was th~ speed you had reached before you were

hitT

·
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L. W. Jlhodes.
A.
Q.
A.
Q.

I guess I reached probably around eight miles an hour.
From stop up to eight miles an hour 1
·
Yes, sir.
·
And you had gone a little over a bus length T
A. That is right.
· Q. And, at that speed, you can stop your bus almost instantly, can't you!
.
A. Well, yes.
,
Q. It doesn't take much distance to stop the bus going no
faster than that f
.
A. Yes; you can stop right quickly.
page 19 } Q. W'hen you started your bus, how far was the
front of the bus from the edge of the concrete
pavement?
A. I guess about fifty feet from Beach Street to the end of
the bus where I stopped.
Q. I don't know that I understand. Do you mean the front
end of your bus was fifty feet south of the Gosport Road where
you stopped 1
A. Aliot1t where I entered the highway. I was about fifty
feet to the left.
Q. That Is not what I asked you. "\Vhat I asked you is this:
How far was the front end of your bus from the south edge
of Gosport Road when you came to a stop T Not after the
accident, b~t before you went on the road.
The Court: From the south edge of Gosport Road T
Mr. Woodward: Yes; he was going north, and he said he
stopped before he got to Gosport Road.
The Court: Don't you· mean Beach Street 7
Mr. Woodward: No.
The Court: He would be on the north.
Mr. Bangel : The question is, how was the front of the bus
from the south edge of tl1e intersection.
The Court: I tliou~ht he said Gosport Road, and that is
the reason for the confusion.
Mr. W oodwa.rd: How far back from Gosport Road did he
stopf
. page 20 ~ Mr. Parsons: When he stopped on Beach Street,
.
_ how far was he from Gosport Road T
fi-· I had practically straip:htened. out.on the highway. \
Bv Mr. Woodward:
··Q. You still don't understand. Before you went on Gosport
Road,. you made a stop T . ·
·

20

Supreme Court of Appeals of Virginia

L. W. Rhodes.
A. Yes, sir.
Q. ·where was the bus with relation to Gosport Road Y
A. I was about six feet from the highway-from the curbing.
Q. How many passengers did you have on the bus, or about
howmanyY
.A.. I really don't know. I guess Mr. Jackson probably has
a list of them.
Q. You can give some idea, can't you Y Fifteen or twenty!
A. A dozen or fourteen or something like that.
Q. .You followed the usual practice of handing out little
, white cards after the accident, didn't you T
A. I don't know that I understooq. you.
Q. I sa.y, you followed the usual practice of handing out
white cards to the passengers on the bus· after the accident,
didn't you?
A. Yes, sir.
Mr. ·woodward: That is all.
Bv Mr. Parsons:
"'Q. Mr. Rhodes, he asked you about the number
of passengers : I don't know what he wants to
know, but I will give you your own mem~randum Y
page 21 ~

The Court: What difference does it make? The woman
was on there.
Mr. Parsons: He asked and I want to know.
Mr. Bangel : Unless he made it.
Mr. Woodward: It is a self-serving statement.
Mr. Parsons: You opened it up, and I didn't. I want the
record to show how many passengers were on there.
· The Court: Go ahead. I don't see the relevancy of it.
Mr. Parsons: I don't either.
By Mr. Parsons:
Q. ,Vbat does your record show as to how many passengers
vou had?
.. A. It shows six.
Mr. Rangel: Did he make iU ·was that paper that he is
trying to re-fresh his memory from made by him?
·The Court; The evidence is not relevant, and it doesn't
make any diffei-ence whether there was one or one hundred.
Mr. Woodward: It has already gone into the record that
his report shows there were six.
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L.. W. Rhodes..
])age :22} By Mr.. Pa1~ons:
.
.
Q. When you ent~red ffosportt Road., Wa!S there
:anything in the movement, or condition, or operation of the
truck to indicate to you that he would not yield you the right
()f way1
Mr. W oodwa~d: That is plainly leading..
.
The Court: I think he has practically covered it already.
Mr. Parsons: He has not covered that particular question,
whether the movement of the truck would indicate to him that
he would not yield the right of way..
The Court: Answer the question.
Mr. "\V oodwaxd: Note all exception.

.By Mr. Parsons:
Q. 1\1ien you stal'ted off from the spot where you stopped
on Beacl1 Stroot, was there anything in the operation of the
truck wbich would make you have any reason to believe the
iruck would 1:ot yield yo11 tlie right of way t
A.. Not a bit...
Q. Mr. Rhodes, you had a bus numhered what, do you remerr.iberf
A. No. 29.
·Q. (The witness was handed a picture.) Is that your bus?
· A. Yes.
page 23 } Q. I hand you two pictures, one showing the
rear of the hus and one showing the front and side
of thP- lJus; is that the condition of the bus immediately after
the a.cc'ident?
A. Yes, sir.
The Court: Let Mr. Phlegar mark them.
Note : The pictures are marked Exhibits Nos. 1 and 2.
By Mr. Parsons:
Q. I hand you two pictures, one showing the Birtcherd
Dairy truck from the front and one showing it from the back;
does that show the condition of .the Birtcherd Dairy truck
right after the accident?
A. Yes, sir.
Mr. Parsons: They are filed as Nos. 3 and 4.
The Court : Let the jury see them.
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L .. W. Ij;hodt»s.
Note: The pictures were marked and hande:d to and inspected b,y the-jury..
By Mr. Woodward:;
Q. Mr. Rhodes, you started to say just now but you were:
interrupted-my recollection is you said you had gotten about;
fifty feet west on Gosport :Road from the intersection before
you were hit!
·
A. Yes, sir, the front' of my bus· was possibly fifty feet. I
was ma.king the ttm1,. of cours·e.
Q. And the rear of your bus was still on your left-hand side
of the road to some extent f
page 24 ~ A. It was liear the middle of the highway..
Q. Near the middle Y
·
.A:. It was near the middle of the highway.
RE-DIRECT· EXAMIN.ATION.

By Mr. Bangel:
Q. Does it take fifty feet or more before the rear oi your ·
bus gets off the highway and becomes straight!
A. The front of bus, I suppose, was fifty feet from where
I entered the highway; the back was almost middle of the
highway when this tr~ck struck it.
.
. Q. And you had not completed your turn in the fifty feet;
yon were still in that condition of the turn!
A. Yes-I was not quite.

I

RE-CROSS EXAMINATION..

By Mr. Parsons:

.

Q. Where d-0 you imagine you were fifty feet from the
middle of Beach Street-from the edge of the intersection ol"
from the center f
·
A. From where I entered the highwav.
·
Q. Fifty ~eet from your entrance to the highway f
A. Yes, sir. I.f. the bus was thirty feet long, probably as
much as twenty feet had crossed.
Q. Twenty feet away from the middle of the intersection?
·
page 25 ~ .A. Yes, sir.
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JAMES H. LEV{IS (colored),
a witness on beh~lf of the plaintiff, having been first duly

sworn, testified as follows :
Examined by Mr. Bangel:
Q. Your name is James H. Lewis f
A. Y:es.
.
(~. And by whom are yoi.1 employed Y
A. Now?
·
Q. Yes.
A. At the Norfolk Navy Yard.
Q. By whom w~re you employed on the 23rd day of June,

1941f

.

Birtcherd Dairy.
Were you the operator of the truck that had a collision
the bus on which the plaintiff was riding?
Yes.
Q. In which direction were you goingY
/1.. I was on Gosport Road coming from west and going
east.
·
Q. And.on what side of the road "Tere you Y
A. Right-hand side.
.
page 26 ~ Q. It appears that the hard s1.1rface of the concrete road is sixteen feet; were you on your l1alf of
the sixteen feet?
A. Yes, sir.
Q. .And traveling, you say, east~coming from the west you
were traveling east on Gosport Road?
A. Yes, sir.
.
Q. Tell us, in your o-,vn way, just what happened that
brought aho11t this collision?
.A. I was coming from Tn"ixfoii, and I was going back to
the store,' and I saw the bus coming down Beach Street; the
bus came up there and_ practically stopped. I blowed the
horn-

A.
Q.
with
A.

By the Court:
Q. Where were you 7
A. On Gosport Road.
Q. ·w1ierea]Jouts on Gosport Road--how far from Beach
Street?
A. Probably fifty feet when I :first saw the bus.
Q. How fast were you going?
.A. Driving _a,pproximately twenty-five miles an hour.

By·Mr. Bangel:
Q.· Go ahead!
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James .ff. Lewis ( coloretl).
A. The bus had not come to a stop when I saw it was fifty
feet away. The bus came there and practically stopped, and
just ·as I g·ot to the bus it swung out in front. It
page 27 ~ was raining, and I couldn't stop, and there was n-0
way I could avoid hitting the bus. The ditch was
there.
Q. ·was the rear of the bus still on your side of the road Y
A. Yes, sir: when I hit it, it ,,ms.
Q. "\Vas it daytime or nighttime Y
A. Daytime.
Q. About what hour?
A ......\bout eleven o'clock.
Q. Broad open daylight?
A. Yes, sir.
Q. You say you saw the bus as it came up Beach Street?
A. Yes, sir.
By the Court: Where were you when you first saw it?
Witness : "\Vhen I first saw the bus, I was approximately
fifty feet away.
By Mr. Bangel :
Q. Was the bus then stopping or was it picking up speed?
A. It had not then come to a stop.
Q. It had not come to a stop Y
.lt. No, sir.
The Court: But it was still on Beach Street?
Witne~s : Yes, sir.
page 28 ~

CROSS-EXAMINATION.

•
By Mr. Parsons:
Q. You say when you first saw the bus it had not come. to a
stop?
, .l1.. No, sir, it hadn't come to a stop when I first saw it.
Q. When you first saw it, it was in motion.
A. Yes, sir, it was.
Q. Did it stop f
.
A. Yes, sir, it practically stopped.
Q. How far a.way from the corner?
A. When it practically stopped I was around twenty or
twenty-five feet away from it and I blowed the horn.
Q. Twenty or twenty-five feet from Gosport Road 1
A. NIO, sir ; the bus.
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.,James H. Lewis ( colored).
The Court : Where wa.s the bus when it practically came ·to,
.
vVitness: The front end w.a:s just about in Go.sport Road.

:a stop on Beach StreeU

Bv Mr. Parsons~
..Q. At the side of Gosport Road!
A. Ye~~ sir.
Q. At tne curbline !
A. Yes, sir.
Q. 'Wbere were you then Y
page 29 } A. I ,vas a little way from the bus at that time.
Q. ·when you saw it and it was only fifty feet
away, how far back bef.ore it stopped f
A. Aro1md twenty-five feet away when it came there and
practically stopped, and I blowed the horn, and the bus pulled
-out in front, and I was near, probably ten feet away from it.
Q. You were practically ten feet away from it when it
-stopped?
A. No, sir; I was further than that when he first stopped,
but when he started off again I was approximately ten feet.
Q~ Wben he started to enter Gosport Road you were only
ten feet awa:v !
.A.. Yes~ si;. I was right near the lms.
Q. He had to change his gears, I assume, and go into low
to get into Gosport Road and was at a practical standstill
when he started into Gosport Road 1
.
.
A. Yes, sir, he was practically at a standstill.
Q. And he was barely moving when he entered Gtls,porl
Road?
A. Yes, sir.
.
(~. And you '\\re re then ten feet a,vay?
li. Yes, sir. Of course it had been raining and the road
was slick.
Q. Did you put on your l1rakes when you were ten feet
away?
page 30 } A. Yes, sir.
Q. "\Vas that the first time you put on the brakes T
A. Yes, sir, t,hat was the first time I put on the brakes.
Q. How fast did you come down Gosport Road f
A. I was not driving fast at all but around twenty-five miles
an hour. .A. wholesale truck was in front of me, and it came.
out by South Street, and it was in front of me, and it was
driving along at a good gait, and I was behind it.
Q. You were going twenty-five miles an hourf
· .A. Yes.., sir.
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· . James H. Lewis (colored).
Q. '1.'hls man wa.s not g·oing over three- miles an hour when.
he entered the intersection-about as fast a man could walk f
A. Yes, sir,. about three or four miles: an hour..
Q. He had not had time to piek up hi.s speed anyf
A. No, sir, he hadn't had time to pick up his speed..
Q. You.were only ten feet awa.ywhen you put on the brakes,,
and he· had just reached the edge of Gosport Road Y
A. Yes, sir, he was coming on Gosport Road all the time.
Q. How long have you been driving a truck f
A. I had been driving a trnck around four or five months..
The Court: At that time f
Witness: Yes, sir.
The Court: How long had you been driving a truck all the

timef

·

page 31
.

~

.A.. I had been driving for the Home Furnishing
Company.
.

By Mr. Parsons:
··
Q. Being ~nly ten feet away and the bus just entering Go.sport Road, did you attempt to turn to the Ieft °l
A. No. I was on the right, and he turned directly out in
front of me, and the front of my truck. hit the back of the bus.
Q. If you were only ten feet away when the front of his bus
was just at the side of the road, didn't you realize that you
·were bound to have a collision?
A. Well, I assumed that he would stop and wait until I
passed.
·
Q. What made you assume thatT
.
A. I had already blowed the horn, and the street came to
the end just as it crune to Gosport Road-Reach Street.·
Q. You were going twenty-five miles an hour; you were
. going about thirty-seven feet a second; did you Imow that?
A. I reckon I was.
Q. Will you. expla.in to this jnr;v how it is you were moving
twentv-five miles an hour ·and m less than one.:third of a
second you would have reached where he was when he got by
the front of you and moved across the highway and you hit
the rear end of the bus?
A. Yes, sir.
Q.
you explain to the jury how that could happen?
A.. Just as this map shows, as the bus came in
page 32 ~ practically to a stop, it was on its left side at all
times·

,vm

\
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.James II. Lewis (colored.).
Mr. Vloodward.:. (Interposing) Do you mean the left side
of Beach Street i
Witness : Yes, sir.
A. The truck was coming here, and he was close on the left
side, and, as I got here, the bus swung out in front of me with
full force. I tried not to strike it that way, and it hit practically at_the back of where the bus driver was. That is where
the truck hit the bus.

By .Mr. Parsons:
.
Q. If it was going from three .to five miles an hour it would
go four and a half to seven feet a second, and it would take it
a full second to get the hood of his bus on the highway; in
that time you would have gone more than ten feet. How do
you explain that? You would have hit him right smack on
. ihe engine or on the front. How do ¥OU account for. thatf
A. All the time I was going to my right and going on the
ditch bank.
Q. You would have hit him where the driv.er's seat is, if
what you say is true. .
A. ·What he did, he come out and I was driving at a moderate gait, and just as he swung in front of me I hit the tail
end of the bus.
The Court.: 'fhen you ,vere ten feet away?
The ;witness : Yes, sir; he s~ung out in front of
me. I applied my brakes, bnt I couldn't keep from
hitting him.
page 83 }-

By ~Ir. .Parsons :
Q. It is true, is it, you ,vere ten feet away from him when
he was at this edge of the road t That is right, is it?
A. Yes, sir, appro:;imately ten feet.

"r

Examined by 'Mr. oodward:
Q. ,Tames; when you .saw him coming·up there,did you continue straight ahead, or did you pull to the right or to the
left?
A. Pulled to the right.
Q. How far could you pull?
.lt. Four feet.
' Q. ·why couldn't you go further?
A. The ditch was there.
Q. He started out on the left side; did he, or not, in coming
out here, come around to the right of the center of the road f
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James 11. Lew·is (colored).
No ; l1e was to the left of the center of the road.
Come here and put your finger just the way he came out.
Yes, sir.
This line is the center of Beach Street; this is one side
of it, and that is the other; this is the edge of the
page 34 ~ concrete, and here is the ditch. Point out how the
,
bus came out.
A. He come out-from the left he swung out; my truck was
along here about this black place on the map. It was approximately here (indicating). He came out, and I pulled hard to
my right. If I had pulled to the left I would have struck him
here, but I pulled to the right and hit him in the back.
Q. When you first -saw the bus, was it picking up speed or
slowing down Y
A. ·When I first saw the bus it was slowing down.
Q. And he had not then quite reached Gosport Road?
A. No, sir.
·
A.
Q.
.A.
Q.

The Court: Don't go over the same thing again. He has
been over it two or three times.
Mr. vVoodward: He probably has, but the plaintiff called
him as her witness.
The Court : I don't want to curtail your time.
Mr. Woodward: I want to get those facts clear.

Q. (Mr. Woodward) When the bus first started out into
the road, what, if anything, could you then do to avoid hitting him?
Mr. Bangel: I object.
The Court: I think that is for the jury to say and not the
witness.
page 35

~

By Mr. Vioodward:
Q. How far were you behind this truck which
was ahead of you Y
A. I would· say approximately one hundred feet. I was a
good long ways.
Q. Was he traveling along at the same rate of speed yo~
were?
A. Yes, sir, he was traveling at approximately the same
rate of speed I was.
Q. Did he turn out Beach Street?
A. No, sir; he kept on straight towards town.

Mr. Woodward: I t11ink that is all.
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By Mr. Parsons:
Q. vVhose truck ·wa'S it ahead of you?
A. Some wholesale truck in N orfQlk, but I don't know
cexactly.
Q. I 'thought you said the truck you were following ,pulled
off to the oil station 7
A. It had.
Q. But it didn't cross?
A. No, sir. I l{ept down Gosport Road. It pulled off
tD"wards the service siafion.
Bv Mr. Woodward:
..Q. You meau he came out of Gosport ·Road from the service
station?
page 36} A. Yes, sir, beyond B-each Street.
Q. You say you now --work at the Navy Yardt
A. Yes, sir.

DR. J. T. CANADAY

{colored),

a witness on behalf of the plaintiff, having been first duly

'Sworn, testified as follows~
Examined by l\fr. Bangel:
Q. You are a practicii:ig physician in the City of Ports...
mouth, are you not?

A. lam.
(~. Doctor, you ,have been for hmv many years!
A. In ,Portsmouth al1out eleven years.
{~. Wnere is your office located 7
A. 2837 Glasgow, in Mount Hermon~ ·
(~. You are a graduate of what college?
A. Howard, ,V ashington.
.
Q. Did you have occasion to administer to Nellie Randall,
the plaintiff in this case?
A. Yes, sir.
Q. ·wnen did you first see her!
A. The 25th of June.
Q. Do you know who had seen her prior to your seeing herl ,
A. Dr. E. H. Adams, on the 23rd.
page 37 } Q. Was he talcing your place?
A. Yes; I was at school doing postgraduate
work.
Q. Did you return on the 24th or 25th?
A. I returned on the 24th and saw her on the 25th.
Q. Describe, if you will, her condition when you first saw
her7

zg

I
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Dr. J. T, Canaday· (colo~ed).·

.A.. She had an area of swelling on the right side of' tl1e
skull, which.extended d~wn the neck and down the back of the:
ears dG>wn to "the shoulder; tliere was a condition of the left
shoulder or a traumatic bursitis, with pain down the forearm
and hand an:d-:flngers, a.nd she complained of numbness of the
fingers oil the left side, and there had been a return of the:
menstruation. T11e normal menstruation began on the 10th
of ,June a.nd lasted until the 14th; on the 23rd the menst:ruation returned after the accident and lasted until the 27th. She
complained
pain across the back and around the abdomen
on both sides, with general nervousness and inability to sleep
-insomnia.
Q. Yau say tha.t she had a ·condition of the head: ·was it
visible to the eye Y
. A. Yes, an area of' sw~lling, .
Q. How long l
.A.. From the side of the neck to the shoulder, extending '
from the back of the ear and down the neck, an area larger
thari an egg; the S"\velling would be the left shoulder area.
Q. Now, Docto1·, has that subsided f
page 38 ~ .A. The swelling has subsided ; the swelling in
the neck and shoulder have subsided.
. Q. Is there. any after effect as the result of the injury to
the head! .
A, She complains of headache and inability to sleep.
Q. Is that a natural and reasonable result from the injuries which you saw and treated .her forf
A. I tl1ink so.
.
Q. You also said that she had received a traumatic injury
on the shoulder and arm and hand and finger f
A. Yes.
.
Q.· What do you me:::.n by that1 Doctor f
' A. Swelling of the shoulder Joint.; pain and injury to the
shoulder joint resulted in the swelling. The bursitis is connected with swelling to the shoulder, resu1ting from an injury.
Q. ,Vha.t did you do with that?
A. Gave sedatives to relieve pain, and liniment and massage to bring back the ·normal use of the joint, and applied
heat to the area.
.
_ Q.· Has she the full use of her hands and arm, shoulder and
fingers?
.
A. No; she says now tha.t she is unable to grasp, that she
doesn't have the full use of the hand. She can move it about,
but doesu 't have the grip in the hand, and she still
page 39 ~ says that she has a sensa tiort of tingling-

of
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Mr. Parsons: We think the Doctor should say what he
found.
By Mr. Bangel:
·Q. Is that a condition which naturally results from the condition which you were treating her·for!.
A. Yes.
Q. Doctor, how long in your opinion will that continue f
·A. The cause of the inability to use the hand is caused by
blood peing in the spinal system near the nerve which caused
p~essure, and we belif!ve it '"ill b9 five or six months before
there will be total absorption so she will have full use of the
hand.
Q. Do you mean from now?
A. Yes.
Q. Do you believe in five or sL~ months she will have perfect
use of the hand Y
·
·
.A. Yes, return to normal.
Q. Now, Doctor, you said something about an injury to her
back; did you treat her for that?
A. Yes. She complained of pain in the back, around the
back and around into the abdomen which was present at the
time of the return of this second menstruation. I believe that
has been entirely relieved.
Q. You think that is clearing up¥
.
page 40 ~ A. Yes.
. Q. How often did you find it necessary to see
her, Doctor Y · ·
A. I saw her on the 25th of July, the 26th, 27thQ. June or .JulyY
A. 25th of June, -26, 27, 28, 29, 30; .July 1, 3, 8, 11, 14, 17, 20,
22, 26; July 29, July 31; August 4, 12, 16 and 19. I made 19
visits, and Dr. Adams made twp.
Q. 'Wha.t did you have to clo?
A. Prescribe for pain. .
Q. Was that an opiate?
A. A sedative-mostly codein, that prescription.
Q. You prescribed codein for the pain f
· A. Codein and sodium solution for the pain, and gave lini. ment to' us~ in mass~e.
'
Q. How long was· she confined to her bed Y
.A.. From the 23rd of June to the 17th of July.
Q. And, after that, you say you saw her last on August
20thY

A: The 19th

of August.

'··
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Dr. J. T. Canaday (colored).
Q. Was she able to get around the house fromA. J"uly 17.
.
·
Q. From July 17 until the last time you saw her for iU
A. Yes.
Q. Doctor, the injuries that she received, were they painful
injuries, or not T
page 41 t A. They were painful.
Q. Your bill per visit is how much Y
A. Three dollars.
Q. Is that the same as Dr. Adams charges, who was substituting .for you f
A. Yes.

By the Court:
Q. The bill was how much f
A. Three dollars a visit.
Q. And how many visits were there T
A. I made 19 visits, a.nd Dr. Adams made two.
By Mr. Bangel:
Q. Doctor, is there anything you can do for her nervousness and the insomnia of which she complains?
A. I think it will adjust itself all right now.
Q. You think it is a question of time?
A. Yes.
The Court: The injuries are not permanent f
Witness : No, sir.
:Mr. Bangel: The witness is with you.
CROSS-EXAMINATION.
Bv Mr. Parsons:
..Q. Doctor Canaday, you Jmow Mr..Jackson here, don't you T
.A.. Yes.
·
page 42 t Q. Do you recall talking to him on the 16th of

this month?
Yes, he called me.
Last Tuesday Y
I believe it was last Tuesday.
Do you remember telling him then your bill was $36 T
He called me and I was busy in the office, and I told
him I would call back. When I called back he was not in, and
I told somel1ody the bill was about $30. I hadn't had a chance
to go over the account.
•
A.
Q.
.A..
Q.
l!i...
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.
Q. He understood you to say at this time the woman had
Nellie Rcmdall (colored) •

.:recovered from her injury f
A. I thlnk she has almost recovered. She 'Still has some
inability to use the hand, bnt it will clear 'Up.
Q. Did you make any such statement as that? -what you
:are saying ·now i'S your opinion!
A. I think that she has not quite fully recovered, but I think
in time that she will
,
Q. There is nothing permanent about it!
A. No perma:nent injury.

Bv Mr. Woodward:
..Q. There is nothing unusual about irregular menstrual pe:riods, is there?
.
~
.A. ·w~n, perhaps no.
Q. WhaU
page 43} A. No.
NELLIE RANDALL {oolored),
the plaintiff; having been first duly sworn, testified as follows-:
Examined by Mr. Bangel:
Q. Your name is Nellie Randall f
A. Yes, sir.
Q. Where do you live T
A. 33 Hoffman Street.
Q. How long have you lived theref
A. Ever since the first of March.
Q. Of this year Y
A. Yes, sir.
Q. Were yon on the bus of Virginia Electric & Power Company at the time it had this accident?
A. Yes, sir.
Q. Where did you board the bus?
A. On the corner of Effingham and High.
Q. And where was that bus taking you?
A. It was taking· me out to Truxton.
Q. And you lived in Truxton, did you f
A. Yes, sir.
Q. Did you pay your fare!
A. Yes, sir.
Q. Did you take your seat?
A. Yes, sir.
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Nellie Rallidall (colored) .
page 44

> .Q. Did you

.

see the accident yourself!
A. No, sir; I wasn't paying any attention. at the:

time.
Q. Were yoi.1 ·sitting there in your seat!
.A. Yes, ·sir.
·
·
Q. You don't know how it happened f
A. No, sir.
.
Q. Well now,. at the impact what happened to yottf Wbe:111
the impact took place between the tmck and the bus what
happened to your
·
A. I was thrown from the rod where you hold to get into,
the door, from the rod to the left, and I remember trying to,

.

getup.
.
Q·. When yon· got on the bus was it completely filled with.
colored passengers f
A. Completely full.
_ Q. °"rere you sitting up very near where you get into the
bus?

A. Yes, sir.

Q. Do you know who picked yon up f
A. My .husband helped to get me up.
Q. Was he in the bus, too f
.A. Yes, sir.
Q. _Were you sitting with him and engaged in conversation
with him when this accident took placeY
A. Yes, sir.
page 45 ~
Q. You were :first taken do'\'\-"'lltown to look for a
doctor, and_ they couldn't find a doctor, and you
were taken home Y
·
.A. Yes, sir.
·
Q. When you got home did you go to bed, or not Y
A. Yes, sir..
, ·
Q. v\That part. of your body was giving you trouble?
A. My head and shoulder and back.
• Q. And how long did you remain confined to your room

mb~T

of

A. From tl1e'23rd
June to the 27th of tluly.
Q. You w~re confined to your bed T

A. Yes, sn'.
.
Q. vYere you being treated,by doctors?
·.A. Yes, sir.
Q. vVho was the first to see you Y
.A. Dr. Adams.
Q. "\Vhom did you send for?
A.· I sent for Dr. Canaday, who is the family doctor,

·
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, Q. He was out of the city, and thev sent Dr. Adams!
..A.. "'Y"es, sir.
~
(~. ,vhen did Dr. Canaday respond 1
A. Either the 24th or 25th.
Q. You are not certain whether it was the same day or the
next day that he came to see you?
·
1
A. Nlo, sir.
·
page 46 ~ Q. How often did he come to see you Y
A .. He came every day for awhile.
Q. ·when he visited you, did he prescribe for you?
A. Yes, sir.
.
Q. Where did you have the prescription filled 1
A. At the Hodges Dmg Store.
_
Q. How often did you have this prescription filled 1
A. As often as he would have them written up for me I
would have each one filled sometimes once and sometimes
twice.
Q. While you were confined to your bed, were you suffering,
or not?
A. Yes, sir, I really did suffer pain from the beginning until now and it just left my hand unable to use it.
Q. ·what was wrong with your head?
A. I had a lmot on my head.
Q. How big was it?
A. About the size of an egg·.
Q. Has that swelling gone do_wn?
A. Yes, sir.
Q. \Vas it your right or lc:ft shoulder that was giving you
.trouble?
A. The left shoulder.
Q. as it your right or left arm and hand Y
A. To the left arm and }1and.
Q. After you were in bed about two weeks, were
J>age 47 ~ you ahle to leave the house then?
A. No, sir.
.
Q. Wha.t were you doing?
A. Just sitting ·around. I was unable to do anything.
Q. Did you have anyone there to help you Y
A. Y e.s, sir.
Q. Wh_o was it?
A. Bessie Parker.
Q. She is working now?
A. Yes, sir.
Q. Did you ha.ve to pay her for looking after you T
A. Yes, sir : I pnid her $5 a week.
Q. Ro.w long did you have her there looking after you?

,~r
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Nellie Randall (colored).
A. She stayed from the 24th of June until I think the 26th
of August, if I am not mistaken.
Q. Now, before this ac~cident occurred, who did your house
world
A. I did myself. .
Q. Did your husband work?
A. Yes, sir.
Q. Did you have anyone there to do the house work?
A. After I got hurt.
Q. Before the accident who did the house work Y

A. I did.
Q. After you were hurt who did it?
A. This girl.
Q. Are you able to do it nowY
.ll. No, sir, I am not able to do anything but sweep. I can
sweep with my right hand and wash dishes, but I can't hold
the dish cloths. I still have my clothes laundered.
Q. \Vere you able to clo that before and your housework?
A. Yes, sir.
Q. Do you have them laundered·nowY
A. Yes, sir.
Q. ·what laundry Y
A. Hagwood.
Q. vVhy can't you do it?
A. Because I have the pain in my hand; it feels like it
slips.
Q. The injury to your back, has .that bothered you?
A. It is practically gone.
·
.
.
Q. The back injury has cleared up pretty well, has it Y
A. Yes, sir.
Q. Did you menstruate the day on which this accident happened, before the accident?
.A. Yes, sir, tha.t night.
Q. That was after the accident!
- A. Yes, sir.
(~. And how long did that last Y
A. It lasted from the 23rd to the 27th.
page 49 ~ Q. 1.Vas that when it was due Y
A. No, sir; it had been due before then; it was
due the 10th aJ1d had cleared up until that accident.
(~. How much money have you spent for filling prescriptions
of codein. that the doctor prescribed f How much money have
you spent with the druggist, Dr. Hodges?
· A. I couldn't say exactly, but about $20, I think, as n~r
as I can get at it.
page 48

~
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Q. Now, before tlu.R accident did you. occupy the same bed
:as your husband f

A. Yes, sir.
Q. Do you occupy it now!
A. No ; I ha.d to get another; I can't sleep, as my arm gives ·
n1e trouble, and I had to get another bed.
Q. So he could sleep during the night?
A. Yes, sir.
Q. ·what do you pay for the laundry now Y
A. Some weeks $1.50 and every two weeks $2.00.
(No cross-examination.)
M:r. Bangel: That is our caRe.
l\fr. Parsons: H~ says that his case, and we want a recess.

Nofe : The jury retired from the court room.
Mr. Parson·s: If your I-Ionor please, I make a
:page 50} motion to strike out the plaintiff's evidence so far
a.s the defendant, the Power Company, is concerned. This accident has been made clear by the testimony
of the drivers of the two vehicles involved. The first one made
110 Rtatement which could he construed in anv manner to be
negligence, and the witness Lewis has told a story that your
Honor nor anyone else could possilJly accept as true. It is
physically impossible for the bus to move far enough across
the highway to get hit on the rear end with the truck only
20 feet away going· 25 miles an hour. In one-third of a second
the front of tl1e truck would be even with the bus and the bus
would not have·movecl ove1· tliree feet at. the most in Gosport
Road. It could not possibly have gotten fen feet. Still it is a.n
admitted fact that the bus was struck on the rear end after
the front had crossed tlie highway and had extended almost
"Rtraight out in the highway on Gosport Road. Unless we can
nccept the statement of Le,vis as true, there cannot be any
negligence on the pa.rt of the bus driver in this case.
My position is tha.t no court would be required, nor any1Jody else would be required, nor could they logically accept,
in the very nature of things, the statement of Lewis that the
lms moved out across the l1ighway and got in front of him so
as to bit tbe rear end when he was only ten feet
page 51 ~ away.
So you have only two positions: First, the position tha.t Rhodes was in the highway when the truck was at
Lansing Avenue, 440 feet away,. as he was just starting up,·
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and,. when the truck was about 150 feet away, he continued on
because he 'dare not stop under the circum~tances, and so there: '
cannot be any possible theory that there was negligence on the
part of the bus. driver, and there cannot be any possilµlity of
the. statement of ;James Lewis being true in this case.
The Court: Lewis testified that when he first saw the bus:
he was :fiftv feet awav and that the bus was at a standstill at
that time, and then it pulled out, and when it did, he was only
ten feet away from him. That it was on the left side of Beach
Street instead of the rig·ht-band sidt:'r and he didn't go· around
the center, as required by law. I will over-rule your motion
for the time being.
.
'
..
Mr. Parsons: I had not thoug:l1t of what you have in mind.
Let me caIJ your attention to t~sThe Court: I don:t know that it makes .any difference,.but
I think to move in front of a rapidly moving vehicle when
only fifty f ect away·
J\fr. Parsons: Let us see if that is not physically impossible..
He said the bus, when he first saw it, was twentypage 52 t five feet from Gosport Road, and he was fifty; he
says that J1e was coming twenty-five miles an }}om".
and the bus was coming to a ~op. In a second and a quarter he
would liave been at the intersection, going twenty-five miles
an hour, and twenty-five miles an hour would put him in the
intersection in a second and a quarter, and the bus, instead
of speeding up, came up and stoµped and started up again
before he got to the intersection. It was physically impossible.
. No matter which place you put it, the story is beyond the
realm of any human conce,ption. He said that it was fifty feet
away when he saw it. Tl1e only thing that remains is when the
bus entered the intersection he was bound to have been more
than 1.50 feet away because the time to elapse for the bus to
enter the intersection and get in front o.f him would be about
five seconds. In the meantime, going twenty-five miles an liour, .
the truck would have driven - and he never put on his brakes
-: 175 feet. 'rl1ere is no way you can fig1.1re out his story so
that _you can possibly conceiYe it to be h·ue.
The Court : '' Almost thou persuadest me to be a Christian,''
but not quite. I over-rule your motion for the time being.
Mr. Parsons : Note .an exception.
The Court: Bring in the jury.
(The jury returned to the court room.)
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J. C. MOBLEY,
a witness on behalf of Birtcherrl Dairy, Inc., having been first duly sworn, testified as follows :
page 53

Examined bv Mr. "\Voodward:
Q. Mr. Mobley, are you employed in the City Engineer's
Office of the City of ·Portsmouth?
A. Yes.
Q. Did you, at my request, make a survey and plat of the
intersection of Beach Street and Gosport R.oad !
A. Yes, sir.
Q. Is the plat which I hand you the one made by you after
making that survey f
·
A .. Yes.
l\Ir. "\Voodward: I offer it in evidence to lJe identified.
( The document referred to was marked Exhibit No. 5.)
Q. (My Mr. Woodward) I notice you have shown along· the
south side of Gosport Road, on both sides of the intersection,
a ditchY
· A. Yes, sfr.
Q. And that that ditch is fairly clo_se to the south side of
Gosport Road 7
.A. :Yes.
Q. Will you refer to the map ancl state what the approximate distance from the south edge of the concrete to the ditch
is?
A. It will average six and a half feet from the
pa.ge 54 ~ edge of the ditch to the edge of the concrete road.
There is a dirt shoulder which has no grass on it
which will average four feet wide, and there is a two and a half
overgrown ~rea between that and the ditch.
Q. Can a person riding along the south side of Gosport
Road easily see the edge of the ditc11 ¥
A. It is almost impossible.
Q. Why is that?
A. Because it is overgrown.
Q. But th Pre is a four foot dirt shoulder that is clear¥
A. Yes, sir.
.
Q. Now, will you tell us whether or not the land on each
Ride of Gosport Uoad, in the neighborhood of Beach Street,
i·s seventy-five percent or mor~ occupied by either residences
or business!
A. It is not.
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J. 0. Moble11.

Q. It is not?
A~ -No..
.
·
Q.· Will vou tell us whether or not there are any road signs.
along Gosport Road in the neighborhood of this intersection
specifying any particular speed' limit?
A. No.
Q. Are there, or not, any stop signs on either side of the
road intersection f
page 55 ~ A. No, sir.

1

CR0SS-EXA1\1INATION

By Mr. Parsons:
Q. Is this in the cityj
A. Yes.
Q. Do you know the speed at intersections in the city limits?
Mr. Woodward: I object to that. That will be a matter of
law.
The Court : I think if he knows he can tell. Do you know

u,

.

Witness : At intersections t

By Mr. Parsons:
Q. At city intersections Y
A. It varies at different intersections and varies on the
length of the intersection.
Q. Do you know what that is Y
A. No.
Q. On this map you have a shoulder averaging four feet
in width?

.A.. Yes.
-Q. I notice your line .extends out from the highway some.
when you get down to the corner; did you make a measurement down here (indicating on plat) Y
A. Yes.
Q. ·what is the width of the shoulder down here
page 56 ~ at the corner Y
A. It is close to four feet.
Q. Isn't it nea.rer seven feet?
A. No.
Q. I have a niap here s'4-owing it is six feet six inches down
here at the corner; have you any records which will show us
how wide it is?

:Birtcberds Dairy, Ine., v. N eTiie Randal.1 ·and another

41

Dr. I(. W. Howard ..
Mr. "\Voodward ~ If he saicl six faet to the. di.t,ch.
A. It is 'Six feet to the ditch.
Q. (By Mr. Parsons) I am talking about to the shoulder
only. I see the line of Gosport Road extends out here ; "isn't
it ,vider there f
.
A. It is wQrn off slightly there, but what it would be out
at any particular point I don't know.
Q. The shoulder does widen, out at the corner?
A. Very 'Slightly - not much.
Q. If some man measured it and says it is sbc feet six inches,
yon would not dispute it, would you f

Mr. Bangel: I olJject. It doesn't make ·.any difference .except
it disputes .someone else.

Q. (By l\fr. Parsons} Did you measure itJ.
A. Yes.
Q. }\There are the records f
A. At the office. It is an average of four feet
page 57 } at this point.
·
Mr. ·woodward~ The place you point out is pritctfoally at
the end of the intersection.
Mr. Pa-rsons: V{ e will call it the point where his own arrow
is. It is to scale, isn't iU
Witness: Yes, Rir.
Bv Mt; ·woodward:
·
'"Q. There is not much di:fferenee in variance 1
A. No.
Q. And this ditch i~ practically a straight .ditch, isn't

it?

A. Yes, sir.

Mr. "\Voodward : 11,liat is all.
Mr. Bangel: No que~tions.
, DR. K. W. HOWARD,
a witness on behalf of Birtcherd Dairy, Inc., having been
nrst duly sworn, testified as follows :

Examined, bv Mr. "\Voodward:
Q. Are
a practicing physician in the City of Ports.
mouth?
A. Yes.

you
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Dr. IC. W. Howa·rd.

Q.. You have praeticetl your profession in this- city hOlW fong r
A .. Since 1919.
.
page ·58 ~ Q: Doctor, on or about Ang'Ust 29, 1941, did you,
at my request, examine a colo1·ecl woman named
Nellie Randall, wI10 then lived at Trnxtonf

.A. Yes ..

Q. Will you tell us, at the time of your examination, what,.
if' any, evidence of injury you could then find other than her
statement T
,
.A. At the time I saw lier, all the symptoms were subjective·..
In other words, I had to take her word for it. On r.aising her
arm, the left arm1 around the shoulder she said there was
some tenderness over the shoulder and the muscles under
the shoulder. She said it ran from the a.rm to the shoulder
Ma.de, and that was all the evidence ..
Q. Vv as there then any indication of bruises or cuts f
-A. No bmises or anything and no anesthe[)ia I could make
outThe Court : What date was that f
Witness : That was on the 29th of August. The arm l1ad
been taken out of the sling on August 7, was my understanding, and she had been discharged, I presume, after that.
Q. (By Mr. ·woodward} She had been dischargedf
A. Yes. A colored doctor took care of her.
Q. You said something about anesthesia ; explain
page 59 } that term 1
.
A. Loss of sensation due to nerve injury.
Q. Loss of sensation due to nerve injury f
A. Yes.
Q. Will ~01! tell us whether, in your opinion, she had any
permanent mJury?
A. It was my opinion there was no permanent injury. There
were no X-rays taken by the attending physician, a.ccording
to the history, and I didn't take any. I did not have one taken.

CROSS-EXAMINATION
By Mr. Bangel:
·
Q. Doctor, you saw her nearlv a month and a half after
the accident at the request of Mr. ·woodward ¥
A. The accident was June 23.
Q. There was the rest of June, all of July, and practically
all of August, so it was over two months. At that time you
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Dr. K. W. Howard.
found that she had a tenderness in raising her arm above her
head?
· A. She said there was some soreness. It was subjective.
Q. There was numbness of the fingers - she claimed numbness of the fing~rs on ~he left hand 1
A. Yes, but on examination there was no real numbness.
Q. You had never treated her from the time of the accident,
and, therefore, you made the examination as of that day t
A. I had not seen her before that time.
_ page 60 ~ Q. And, at that time, she told you that she had
had this condition of the head I
A. A contusion.
(~. 'l~he shoulder and arm aIJ.d back and hand, and complained that she was ,Jlnable to twist a rag?
A. She told me that she had had a contusion of the scalp
up in the forehead where she hit the floor. She complained of
her _back but not until after menstruation following the injury.
There was no complaint of the back until after her menstruation. Whether or not that lmd any relation to the injury it
would be a difficult thing to tell.
Q. You can't tell that late, can you Y

A. No.
Q. The injury to the left shoulder was a joint injury, was

itnoH
A. Well, the point of tenderness was right at the junction
~- right at the top of the shoulde_r.
·
.
Q. That is, in the joint of the shoulder is where the tenderness was Y
A. That is where the ligaments are.
Q. Did you say one of the ligaments?
A. The joint is protected by Jigaments: it i~ the upper
portion and not in the joint.
Q. ·when you saw her it was more than six weeks
page 61 ~ after the accident, and she st.ill had a soreness in
both areas?
A. She had a. soreness here ·(indicating), and a soreness
in the muscles under the arm~
Q. When you say ''here,'' state it for the purpose of the
record .
. .A... Right over the point where she was injured.
Mr. Bangel: That is all.
By Mr. ·woodward:
Q. Was there anything which indicated an irijurv in the
joint and shoulder Y
..
I
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S. E. Hamrick.
A. Yes .
. Q. .A contusion is a bruise Y

A. Yes.

.

:M:r. Woodward: That is all.

.

S. E. HAMRICK,

a witness on· behalf of the Virginia Electric & Power Com-

pany; having been first duly sworn, testified as follows:
Examined by Mr. Parsons:
Q. Mr. Hamrick, what is your occupation?
A. Carpent~r foreman.
.
Q. w·here do you work?
.
A. Oak Leaf Park - New Haven Construction Company.
page 62

~

By the Court:
Q. vVhere is Oak Leaf Park?
A. Over in. South Norfolk.

By Mr. Parsons:
.
.
Q. Were you on Gosport Road the day of this accident,
when the Power Company bus and the Dairy truck had. an
accident?
A. Yes, sir.
Q. Did you see the truck before it reached Beach Street and
before this aecident occurred?
A. Yes, sir.
.
Q. Where was it Y
.
. ·
A. About two hundred yards from where it hit the bus.
Q. Were you on the same road Y
A. Yes.
Q. Did the truck pass you, or not Y
A. It passed me, yes, sir.
The Court: You were riding Y
Witness: Yes, sir.
By Mr. Parsons:
Q. Did you see the bus enter Gosport Road?
A. I did.
·Q. Wh~n tlle bus entered Gosport Road, how far away was
the truck from Beach Street f
A. I would sa-y- approximately two hundred ~eet.
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8. E. Hamrick.
CROSS-EXA..a1\ITNATI0N..

:page t33}

:By Mr. 1.;vo:odward:
Q. Where were you, Mr. Hamrick?
A. I was coming down ·Gosport Road about 75 .fe-el; behind
this truck when it hit the·bus.
Q.. How far had you be-en traveling at that distance Y
A. Not but just a. short distance ; he just had p,assed me.
Q. 1Vhere had you come from 1
· ~
.li... I had come from Doyle Russell's .Shop :at that time. I .
-V.'"Rs working there at that time.
Q. ,v-as anyone wit.h yon!

·~~- l\iI3: wifo.
The Court: Where ure yon from?
V{itne&"s'~ Uurham, North Carolina.
Q. (By Mr. v\Toodward) It was raining, wasn'fiU
1\.. Right at that time it was not, but it had been..

Q. The road --w:as wet f
A. Yes, sir. , '
.
Q. ·where did you stop f
' A .. I pulled over to the side of the road and stopped right
O])posite the bus.
(~. · Right opposite tl1e bus 7 ·
A. Yes, sjr.
The Oonrt: Y.ou 1m1Ied.to :th~ left .side of the road!

.A. "The right tlm way I was going..
The Court : Oppm:;it'e f
W1tness: Yes, 'Sir.
(~. (By Mr. ,Voodw-ard) You wer·e about fifty feet behind!
A little further tha.n that.
Q. Did you pay any particula.r attention to the bus as it
..."A....

t!ame 01.1U
.
A. Notbing onlv I sa.w the lJus when it crone out of the
intersection, and I spoke to my ·wife and I said-·
}\fr. Woodward: lust a moment. I object to any statement ,
made to his wife.
~~he Court: Yes. It is a part of the res gesta.e, as -a matter
of fact, but I do not think it makes any difference.
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S. E. Ha1nrick.
Q. CBy Mr.. Woodward) The bus didn't come around the·
center of the intersectiol!> did it t I put my pencil in. the center of the intersection.
A. Which .street is that t
- Q~ Thi_ij ·is Beach Street, and the bus w~s coming out of
here, and· y9u and the truck were coming here.
A. This. bus came out of here and made this turn.
Q. To the left of the center of the intersection 6l
.l\. That is right•
.page 65

~

RE-DIRECT EXAMINATION.

By Mr. Par·sons:
Q.. I wa.nt to know whether you understood. Mr. v\Toodward:
Mr. Woodward asked you whether the bus made a long turn
around the intersection into Gosport Road, or whether it cut
across the corner. If you know, what kind of turn did it
make?
A. It was a very narrow street that he came out of, and he
couldn't have made but one kind of turn and that was bound
to be short.
Q. ·was it the usual,

Mr. Bangel : You can ask what kind of turn he made, but
you can't tell him.
.
.
Mr. Woodward: He already said that he came to the left.
· ,vitness : I didn't say to the left.
.
The Court: He didn't sa.v to the left but stated he made
a short turn.
.,
Mr. Rangel: On direct examination he indicated on the plat
· that he did.
Mr. Parsons: You are arguing.

Q. (By Mr. Parsons) Did he make the same sort of turn
that the ordinary man would make in that street!
Mr. Bangel: I olJject.
T.he Court : Tlhe objection is sustained.
By Mr. Parsons :
Q. Wbat kind of turn did be make? Explain it
page 66 ~ so the jury will understand .
.A. He came ·out of the side street and made his
turn about all there was to take· that swing.
·
.
Q. Tell me this, how far had the bus gotten out and into
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S. E. Tl mnrick.
Gosport Road, and what was its position with reference to
Gosport Road Y Where was the rear end of the bus when the
ae.cident occurred Y
A. The rea.r end of the bus wa.s just across the center of the
road where he hit.
Q. By that you mean the front part was all the way across
the road Y
.A.• Yes, sir.
The Court : And the rear part was extending just against
the center!
.A. Yes, sir.
Q. (By Mr. Parsons) . .l\.ncl how was it with .reference to
the line of Gosport Road! Had he gotten across, or what was
his position with reference to Gosport Road 7 Had he turned
half complete, or complete, or what?
A. He turned about two-thirds.
(~. About two-thirds?.
A. Yes, sir.
page 67

r

R:BJ-CROSS :E1XAMINATI0N,

By Mr. Bangel:
Q. How fast were you running 1
A. About. thirty-five.
The Court: The truck had passed you?
Witness: Yes, sir.
Q. (By Mr. Bangel) That particular place is not a residential district, is it?
.
A. There. is an open field and a few dwelling houses.
Q. And yon were going thirty-five 'Yhen he passed you Y
A. Yes, sir.
Q. The.re was nothing to prevent your seeing the bus as
it came up to Beach Street, was there T
A. Yes, si1·.
·
Q. And I presume you did see it as it came up Beach Street?
A. I didn't see it until it started make the turn.
Q. Did you see it at all when it came up Beach Streett
A. No, sir.
Q. You say the road was wet t
A. Yes, sir.
Q. And the bus came up there making a short turn to get

to
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R E.. lI am.riclc.
across that road and before he could get across that road and
make his turn this automobile or truck, which was just about
fifty feet ahead ·of you: came in contact with the bus?
A. The truck was a little more than fifty feet
page 68 } ahead of me because he hit the bus right over the
left rear wheel.
. Q. But you say you were traveling thirty-five and he was
going quite in excess of that, and, before this bus could ~ake
the turn, the accident occurred Y
·
A. Yes, sir.
Q. That is correct, is it?
A. Yes, sir.
Q. The bus was just in the act of making the turn when the
accident occurred 1
A. It hadn't quite completed the turn.
.
.
Q. You had no trouble at all in seeing the bus as it came
out of Beach Street?
.l!\..• No, sir.
Q. There was nothing· between you and the bus driver to
·
prevent your seeing?
.A. No, sir.
Q. There was no vehicle coming in the opposite direction,
was there?
A. I didn't see any.
Mr. Bangel: That is all.

By Mr. Woodward:·
.
Q. You didn't see the bus until it had started on to Gosport

&~,

'

A. No, sir.

By Mr. Parsons:
page 69 } · Q. How long have yon been driving a carY
.A.. Ever since I was eleven years q_ld.
By the Court:
Q. How long is that?
A. I ,am 'thirty-five years old now.
By Mr. Parsons :
Q. Are you acquainted with four-wheel brakes Y
A. Yes, sir.
Q. In driving _a car or a. tn1ck with four-wheel brakes, and

::BJ.rlcbel'ds D~iry, Inr.r, v. Nellie Randall ·and another

·~

Mrs. 8. E .. !fam1riok.

if you saw the lms bef-or~ it'\va~·crossing that str~et and in the
J>osition it was ID:, could you have. stopped· before it ~t~eld
.1\1:r. :B'allgel:I·objecll

·

The Court: I sustain the objection.
Mr. Parsons-: The jury ·will pass on thaU
'The Court: Yes.

l\f~S. S. E. HAMRICK,
a witness on hehalf of Virginia Electric & Power ·Company,
'ha.ving been first duly sworn, testified.us follows:
· ·
Examined by Mr.. Parsons:
.
.
Q. Mrs. Hamrick, you are the wife o.f Mr. H~rick who ~as
just left the room t
.
.
...'I\.. Yes, sir.
page 70} Q. ,vere you with him the day of t~s a~cide.ntf
A. I was.
Q. "ras Mr. ~Hamrick driving!
.
~
A. Yes, sir.
.. , . _ . · . ,
Q. _Had you gone Qllt to get your husband m -the alitomo;;.
bileT
A. Yes, sir, from work.
.
. Q. You were on your way bacl{ home?
A. That is right.
.
·..
Q. Now, Mrs. Ham tick, did you see this accide~t 1

A. Yes, I did.
.
·
Q. Try to shorten it as much as ·you can. Just before this
accident liappened, you saw the bus com'e out of B~ch Street
1.nfo Gosport Road?
A. Yes, sir.
.,
Q. Tell us where tbe truck wa:s with rererence to distance
from Beach Street when the bus had entered Gosport Road t
A. I would say about 2'50 yards, or sometbing like that.
That is just a guess.
Q. Do you mean yards or feet?
A. Yards.
Q. Tha.1 is 250 yards from the intersection - from the bus 7
A. Yes.
Q. ·where were you when you first saw the truck?
A. Well, when I first saw the truck it was coming back
of us, and so it almost sideswiped our car. "\i\Te had
11age 71 ~ to take the shoulder on the right: and.it was run.·
ning at a speed, just guessing, of around 60, and
just about 250 yards the bus was coming out making the left-

sa.
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Mrs. 8. E. Hamrick.
hand turn slowly, and the truck didn't slow up at all but kept
on the same ~peed as when he pasa;ed us, and it sideswiped the
left-hand side of the bus, and went into the ditch. The accident
would not have happened if he had checked the speedYr.. Bangel:. I object to that.
The Court: You can't tell that ..
Witness: That is all I know.

Q. (By Mr. Parsons) Was there anything between the truck
and the bus when he came byf
A. There was nothing between them.
Q. There was nothing between them r
.A. No, sir.
Q. The truck wa.s 250 yards away f
A~ Yes, sir.
Q. Do you mean that to be exact, or is it a guess f
.A.. It is a guess.
Q. ']~ell us the position the bus was in with reference to
Gos];!ort Road when it was hit - whether it had made a full
turn, or not f
A. When I saw it, the bus was coming around making a
left-hand turn slowly, and this· truck was goingi this way (indicating}, !!Dd it was going the same rate of speed
page 72 } I told you. It looked like the truck cut to the right
and sideswiped the bus.
··
Q. How far had the bus gotten into Gosport Road Y Had it
made a complete turn or part turn 1
A. He had almost made a complete_turn when the accident
happened ..
CROSS-EXAMINATION
By Mr. ·woodward :
Q. Where do you Jive 1
A. 718 "rest Olney Road.
Q. Were there any other vehicles moving along there at
that time?
.
A. Well, I think there were a few but very few at the time
it happened; I think there were a few, right at the· time it
happened, and soon after it happened there were a lot there.
Q. There was a trnck just ahead of this truck that hit the
bus, was there not?
A. Yes, sir.
Q. About how far ahead would you say that was f
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8. E. Hamrick.
A. I reckon about 300 yards or something like that.
Q. There was no truck coming w~st near the intersection t
A. ~o, sir. .
<i. Did you all stop there T
A. Yes~ sir, we stopped.
·
Jlage 73 ~ Q. Did you give the bus driver your name Y
A. I don't think we saw the bus driver then; we
saw him later.
Q. How did you happen to see him later?
~A... This man who summoned us for a witness came to see
us, this man here.
· Q. How did he ·happen to come to see you, do you know 7
A. I don't know; he just came to see us.
Q. You didn't give the driver your name, but he just came
to see you?
A. Yes, sir.

:Mr. Woodward: That is all.
By Mr. B~gel:
Q. Mrs. Hamrick~ I understand that the bus had come up
to Gosport Road on Beach Street and it stopped; did you see
it come to a stop?
A. When I first saw the bus it was coming out real slow.
Q. And, at that time, this truck was ahead of you, wasn.'t
it.
A. Yes, it was ahead of me then.
Q. The truck was between you and the bus?
A. Yes.
Q. And traveling ahout 60 miles an hour t
A. About 60 miles an hour.
Q. And the bus was just coming out of Beach
page 74 ~ Street?
A. Yes.
Q. And the bus continnecl to come on out, making a left-hand
turn, with this truck traveling in this direction going about 60
miles a.n hour?
·
A.. Yes-:

S. K HAMRICK,
recalled, testified as follows :
Examined l1y Mr. Parsons:
·Q. Mr. Woodward wants to know how the company got
your name; will you tell us?
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James H. Lewis ·(colored) .
.A•. I gave the bus. driver my name.
Q. ,vnen - the same day'
.A.. Yes, sir.

page 75}

tTAMES H. LEWIS (colored),
recalled. for further cross-examination:

By Mr~ Parsons:
Q. James, what kind of brakes did you have on that truck?
A. I had four-wheel brakes.. I also have witnesses there
was a goYernor there so it will not run over thirty miles an
hoo~
.
Q. You had fonr-wheel brakes, and the governor wouldn't
let you run over thirty miles an hour Y
A. Yes, sir, and it had been tested.
Q. At fhe speed you were going t:P,a.t day, in what distance
could you have stopped it? ·
A. I could have stopped it in less·than twenty-five, if I had
known that he was coming.
Q. After you saw him, if you had twenty-five feet, you could
have stopped?
'
A. "fes, sir. The road was slick, but I might have stopped.
Q. You could have stopped: under the conditions then
existingA. Under the condition the truck was in, I could have
stopped.
The Court: You say under the conditions the truck was in
you could have stopped? ·
page 76 } Witness: Yes~ sir.
By Mr. Parsons:
Q. You mean you could have stopped the truck in twentyfive feet?
.,
A. ··Yes, sir.
Q. Under the conditions you had that day?
A. Yes, sir.

By Mr. Woodward:
Q. Did you say the truck had a governor? .
. .l\.. Yes, sir.
· Q. ,Vha.t wa.s tl1e niaxinmm it could be driven Y
A. Between twenty-eight and thirty.
Q. Could it have run faster than that¥
A. NI(). They put the governor inside of the carburetor,
and you had to tear it to pieces to get it out.
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Hem·y Elliott (colored).
:By Mr. Parsons:
Q. Do you remember passing Mr. .Hamrick just before the
:accident!
A. No, sir.
Q. Do you remember passing a man. in a private .earJ
A. No., sfr, I don't rememb·er it.
. Q. You would not say you didn't pass him.7
A. ·No, but I just don't remember it

J3y Mr. vVoodward:
Q.· So far ~s you know, had anything been done to disconnect the governor~
page 77} A. No, sir.
·
,
,
Q. ·when you left the next day was the governor
:still on there 1
A. I don't know. I didn't drive that truck any longer.
' Q. The last time you drove it, the governor was connectedt
A. Yes, sir..

HENRY ELLIOTT {colored);
a witness on bel1alf of Birtcherd Dairy, Inc., having been first
duly sworn, testified as f ollow'S:
.
Examined by Mr. vVoodward.:.
Q. Your name is Henry Elliott i
A. Yes, sir.
Q. Where do you work, Henry Y
A. I w<trlr for H. J.. Glazer, the Public Service .Auto Company..
Q. Down on Court Street 7
A. Yes, sir.
Q. On ,June 23, when there was a collision bet.ween a V. E. P.
bus and a Birtcherd Dairy truck, on Gosport Road, were you
11ear it?
:
A. I was walking down the street.
page 78 } Q. Where were you ·with referenoo to Beach
Streett ·
.
A. I wa·s across Beach Street.
Q. You were this way f
A. The other w~y..

By the Court:
Q. "\V'ere you towards the ferry?
A. Yes, sir.
Q. ·which way were you walking?
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Henry Elliott (colo,red) •
.A.. Towards the ferry.
. Q. And you wei;.e_this side of Beach Streett
A. I was the other side of Beach Street.

By Mr. "\Vood'\\"ar.d: Let's get it clear:Q. Were you near the Navy Yard, the Navy Yard side or
the other si.def
A. ~tihe Navy Yard side.
Q. "\Vnich means towards town V
·
A. Yes, sir.
Q. Vfhen the accident oecurred, which way were you looking?
.
A. Behind me.
Q. Why were you looking behind you f
A. Trying to get a ride.
Q. Did you see the bus when it went up Gosport Road °l
A. Yes.
Q. Did you also see the truck f
A. I saw the truck coming down the road, too.
Q. Did the bus slow down, or stop, or keep on f
page 79 ~ A. It stopped before it entered the road, and it
s·tarted up ~gain.
Q. When it started up again, was the truck coming. along f
.lt. Yes, ,sir.
Q. How was the truck running--very fast, or slow, or how?
A. It didn't look very fast to me. I don't know exactly
how many miles, but it was not going fast.
Q. '\Vas it near the intersection when the bus pulled out,
or was it way back up the road two or three hundred yards 1
A. I wouldn't say that much, but close to the intersection.
Q. Did you stop there then¥
.A.. ,Vhat do you mean f
Q. Did you go hack after it happened!
.A. I went back after it happened.
Q. From your ·position, could you, or not, see the truck at
the time it hit the bus, or was the bus between you T
A. The bus was between me and the truck.
Q. It was between you and the truck when it happened?
A. Yes, sir.
·
Q. When the bus pulled out, do you know whether he went
around the middle of what we call the intersection, which is
the point at which I put my pencil Y Did he come like that,
or like that (indicating)?
page 80 ~ A. I really couldn't st:1.y. I don't know whether
im!ide or outside.

Birtcherds Dairy, Inc., v. Nellie Randall and another

55

Henry Elliott (colored).
CROSS-EXAMIN.A~~ION.
By Mr. Parsons:
·
Q. Mr. oodward asked you whether the truck was five or
six hundred feet away when the bus entered, and you said not
quite that many?
A. It was not quite that many.
Q. How many yards Y
.A. I don't know.
Q. It was quite some little distance, though?
A. A little ways.

,v

By the Court:
Q. Were you near there·?
A. I was about half a block.
By Mr. Parsons:
Q. "\Vell, was it seventy-five yards?
.A. I don't suppose that many yards, but some feet.
Q. 1Vell, would you say it ,vas 250 feet?
A. I wouldn't say that many.
Q. vVell, how many Y
A. Around 75 or 80.
Q. 75 or 80 when the bus ·was crossing the intersection Y
A. The bus was not across then.
page 81 ~ Q. "\Vben it entered and started to make the turn Y
A. Do you mean when the bus started on Y
Q. Yes.
A. I don ~t think he was quite 1.00 feet.
Q. Not quite 100 feetf
A. No, sir.
Q. And he was not running very fast 1
A. No, sir.
Q. Did he put on the brakes 1
A. Did he puton the brakes?
Q. Yes.
A. That I don't l"lloW. I don't know whether he put on the
brakes, or not.
Q. He didn't slacken his speed?
A. I don't know.about his speed.
Q. When the accident happened, the bus was hit right on
the left rear end by the truck 1
A. Yes, sir.
(~. And the bus had almost gotten straightened out on Gosport Road?
A. Just about.
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CHARLES rr. SHELTON,
a witness on behalf of Birtcherd Dairy, Inc., having been first duly sworn, testified as follows :
page 82

~

Examined by Mr. ,\roodward:
Q. What are your initials?
A. U~
.
Q. Are you employed by Birtcherd Dairy?
A. I wa.s; I resigned September 1.
Q. On June 23 you were 1
A. Yes, sir.
Q. "\Vere you working in Portsmouth?
.li.. Yes, sir.
·
Q. You are familiar with the truck which was in the accident, are you not?
A. More or less; yes, sir.
.
Q. Will you tell us .whether or not that truck had a governor on it?
...~. .Yes, sir: it did.
Q. Do you know what the maximum speed was that the
truck could make?'
·
A. It was set somewhere between 25 and 30. I drove it
quite a few times myself.
Q. You drove it yourself¥
A. Yes, sir.
page 83

~

CROSS-EXAMINATION.

By Mr. Parsons:
Q. All you have to do to disconnect the governor is to adjust
a wireY
A. I don't know, but I understand it is very easy to adjust.
End of Testi~ony.
(At 1 :55 the jury was excused until 3 o'clock.)
Mr.. Parsons : I desire to make a motion. If vour Honor
p]ease. I want to earnestly renew the motion in this case to
strike.
The testimony developed since I made the motion·has added
considerable force. The testimony of Mr. and Mrs. Hamrick and that of his own witness Henry EJlliott and even that
of ,James Lewis, when he says that he could have stopped the
trnek in 25 feet, should cause your Honor to sustain the
motion. ·we can go to the point of saying Lewis' testimony

.

i
(
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Ch,arbes T. :SlveUon.
rdirectlymade his com1?any liable ·as the imm~diate:and factual
,cause of this accident. · ·That is in -addition to what I have
n] ready said about the impo'sRibility of his previous statement.
There is not anything lie1.le which can du other than fo assure
your Honor tbat Mr. and iirs. Hamrick saw the
page 84 } bus coming when the truck ,v.as at l,east 200 feet
away~
.
'The Court: I will hear Yr. Rangel . You seem. to have a.
·book tb-ere, and I went to see what the ·book ·says.

(Note: Mr. Rangel then a-rgued the motion.)
The Court: I will over-1'ule the motion again, and you (Mr..
Parsons) can except, and except on both occasions. That does
not limit me on what I will do on a motion for .a .new trial
(The court then reeessed for llmcb.)

AFTERNOON SESSION
fortsmouth, Virginia, September 18, 1'941.
'The court met a.t the expiration of the recess with the same
<counsel present as heretofore noted.
INSTRUCTIONS.

Mr. Parsons : 'The Virginia- Electric. & Power Company
excepts to the granting of any instruction on behalf of the
J)laintiff on tlie same grounds as stated in the motion to strike
out the evidence at the close of the plaintiff's testimony and
then at the close of all the testimony; and on the ground that
there is no evidence to show that the defendant Virginia Electric & Power Cpmpany was guilty of any negligence which
was the proximate cause or proximately conpage 85 } trihuted to eausing the accident complained of.
·
This latter statement particularly applies to Instruction 2-P.

Pla,inti-/Fs Instruction 1-P (.(]ranted) :
'' The Court instnicts the jury that the defendant Virginia
Electric & Power Company owed the dµty to the plaintiff to
use the highest degree of practicable care and foresight for
lier protection, and if the jury helieve from the evidence that

Sf
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.any failure to 1.1se such care proximately caused or contributed.
to the accident, it is the duty of U1e jury to find for the plaintiff and against the Virginfa ~"1ectric and Power Company,,
whether thev believe the tn1ek driver was negligent, or not,.
or even though they may believe that the driver of the
Birtcherd truck wasr more negligent than the driver of the

bus..'"

·

Plaintiff's.1nstrudion 2-P (µrnnfedJ :'' The C,ourt instructs the jury thaf if they believe from the
evidence that both defendants were guilty of negligence which
proximately caused or contributed to the accident, then your
verdict should be- in favor of the plaintiff against both defendants.,,

(For exception to this inst.ruction, see the _general objection
above to the granting of any instructions.)
.
pag~e 86

f Plain-t(lf 's

Instruction 8-P (granteil)

~

'' The Court instructs the jury tha.t if they find for the
plaintiff, in estimating her damages they may take into consideration:
'' A. The physical and mental suffering which has resulted
from said injuries;
"B. The inconvenience and discomfort caused from said
injuries; ·
i '·C. A.nv doctor ,.s or dru~· bills incurred on account of said
injnrfos ; ·
'' D . .A.ny sum she necessarily paid for nursing or for help
to do her necessary work.
"And tbey may assess her damag-es at such sum as they
mav think proper under the evidence, not exceeding· the
amount claimed under the notice of mo"tion. ,.,
Virginia Electric & Powr-r Company's Instruction A (refused):

'''J~·he 0ourt instructs the jury that tl1er.e fa not sufficient
evidenc(l iu t,his case upon wbich ynu ean fmcl a verdict for
the plafotiff against t.he clefendrrnt, Virgini11 F.Jleetric and
Power Company.' 1
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Mr. Parsons: Defendant Virginia ~Electric & Power CQmpany excepts to the refusal to gTant Instruction A for it for
the same reasons as stated in tho argument to strike· out the
evidence.
pa~·e 87
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Virginia Eln~tric d- Pnu,l!r Company's Instnwtion
B ( qranted) =

"The Court instructs the jury that tl1e only charge in this
case is that the defendant Virginia Efoc.fric & Power Company was negligent in the opei~ati.on of its bus, and no consideration should be giY<m to any other question of negligence as to it.
- ''Tlhis charge of negligence cannot be sustained by or from
the mere showing that a colli~ion occU"rred ·between the bus
·and a truck. The defendant Virginia Ji~lectric & Power Company is presumed under the law to liave operated its bus
with all proper care, and this prei-:umption remains a bar
to any recovery until such time as the plaintiff prove,s to· the
contrary by a preponderance of the evidence. The burden
rests upon the plaintiff to prove by a preponderance of the
evidence not only that the defendant Virginia Electric and
Plower Company was guilty of the neg·ligence charged, but
that its neglig·ence was a contributing cause to the injury
and damage complained of. This burdEln rests upon the plaintiff throughout the trial and .applies at every stage thereof.
"If, after hearing· all the evidence, you find. tha.t the plaintiff has failed to establish proof of the negligence charged
against Virginia Electric and Power Company by a prepon. derance of the e-videnc.e, or if you find it is just as probable
that the •bus opera.tor was not neg·ligent as that he was, you
should find .for the defendant Virginia Electric
page 88 ~ and Power Company."

,v

Mr.
oodwarq.: Defendant Birtcherd Dairy, Inc., objects to Instruction ''V. E. P.-B" as drawn because it wholly
omits three major factors in this case: (a.) that the bus
failed to observe the traffic law in passing to the right of
the center of the intersection; (b) that the bus driver, by his
own admission, was on the wrong side of the road 50 feet
west of the intersection; and (c.) that the bus had stopped
before entering the intersection. The instruction is a finding instruction for the defendant Virginia Electric & Power
Company upon a partial view of the case.
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Virginia Electric· d!;
(_qranted) :

Poiver· Company's

Instruction

C

'' The Court instructs the jury that the traffic laws provide
that the driver of a motor vehicle shall keep the same under
proper control and operate it at a reasonable speed under the
circumstances and traffic. conditions 'existing and at such
speed as will not unnecessarily hinder or retard the order.ly
and safe use of the highway by others. (Virginia Code, iSec.
3154-108, 109).
"If you believe from the evidence that the truck involved
in this accident failed to comply with these traffic laws, or
any of them, and such failure was· the Role proximate cause
of the accident complained of; you should find for the defendant Virginia Electric & Power Company."
- page 89

~

· Mr. Woodward: The same objection to Instruction V. E. P. C as noted to Instruction V. E. P.-B.

Virginia Electric <t · Power Company's Instruction D (refused):

''The Court instructs the jury that the operator of the
bus of the Virginia Electric & Power Company, in approach-ing and entering the intersection of the streets, had a right
to assume that the operator of the truek involved in this
accident would obE1v the traffic laws referred to in another
instruction in this "case, and to act upon such assumption
until such time a.s it became or it should have become apparent to him that the driver of the truck was not g·oing- to do
,so, ancl if after that time the bus operator could not, under
th~ circ~stances, avoid the accident, your verdict should
be fo! the defendant Virginia Electric. & Power Company."
Mr. Parsons: Defendant Virginia Electric & Power Company excepts to the refusal to grant Instruction D because
in it the Court would have told the jury thf:1-t the bus driver
ha.d the right to act upon the assumption that the operator
of the truck of the defendant Birtcherd Dairy, Inc., would
obev the traffic laws as set out in other instructionSi until such
tim~ as it was apparent or should have been apparent that
the truck driver was not g·oing to do so, and if, after that
time, he could not avoid the accident, the Virginia Electric
& Power Company would .not be liable.

Birtcbe"'l'ds Dalry, Inc., v. Nellie Randall -~nd another
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page 90} Virginia Elec.frk ~ P(}wer Company·;s lnstructio1i

E {refused.):
"The Court instructs the jury that the law looks to· the
·proximate or immediate cause of an accident. and not to the ·
remote cause. Even if the jury find from the evidence that
ihe driver of.the Virginia Electric & Power Company's bus
negligently and carelesslv operated the ·same in turning into
Gosport Road, and after he had reached the curb line and
·was passing the same, it was or should have been lmown to
the driver of an approaching truck that if he did not stop
or eheck his speed au accident would likely -o~ut, and in the ,
exercise of reasonable care he could have done so, and he
negligently failed so to do, then the neglig·ence of the driver
of the truck by such f ailnre was the sole proximat~ cause of
the accident complained of, and the neg1.igence, if a:ny, of the
'Operator of the bus was the remote cause..''
Mr. Parsons! The defendant Virgirua .Electric & .Power
Company ·excepts to the refusal to grant Instruction E 'because it -st-ates the fundamf'ntal doctrine -of proximate ·and ·
remote canse and further tells the jury that if certain things
or facts be true under the evidence, then the negligence, if
any, -of the Virginia Electric & Power Company would be
remote, for which it would not be liable.
page 91} Vi1·ginia Electric.&; Power Company's Instruction

G (refused):
'' The Com't insh·ucts the jury that where the evidence
leaves it equally as ·probable that an accident or injury was
caused by one of two or more ·causes, for only one of which
the defendant Virginia Electric & Power Company could be
liable, then the plaintiff has not sustained the burden of proof
required of him under the law, and a.s to such injury or ac.-cident ·you sbould find for the defendant Virginia Electric &
Power Company.,.,
·
Mr. Parsons: Defendant Virginia Electric & Power Company excepts to the refusal to g-rant Instruction G because
it is the law as la.id down in ,Whipple v. Fidelity .&; Gi.t<U'-antg·
C om.vany in 134 Virg-inia Reports.
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Virginia Electric <t
(.granted) :.

Power

Comvany·'s Instructio-n l

·''The Coul't instructs the jury that the defendant Virginia .
. Electric & Power Company was not au insurer of the safety
of the plaintiff, nor was it required to exercise such a high
dejtree of care in the operation of its bus as to prevent the
possibility of an accident to her., and whilP the law requires.
·a transportation company to exercise a high degTee of car{~
for the safe.ty of its passengers, such care must be consistent with the practical operation of the transportation system;
and in determining whether or not .tho defendant Virginia
Electric & Power Company exerc.ised due and proper care.
it is proper for you to take into consideration the
page 92} character of business in which it is engaged and
the service it is required to ren~er to the pub~c.,.,.
Mr. Woodward : I object to the giving of Instruction V.
E. P .-I for the same reasons as given to Instructions B and
C, and for the further reason that there are no circumstances
in this ·ease to which the latter part of this instruction is
applicable ..

Virginia Electric & Power Compa'leyJ's Instruction
(granted):

J

''The Court instructs the jury that if you find from the
evidence that the driver of the truck involved in this accident was a sufficient distance awav from Beach Street when
he saw or should have seen the bus entering or about to enter
the intersection of Beach Street and Gosport Road to ha.ve
checked his speed, slowed down, stopped or otherwise so
handled his truck as to have a voided an accident, and he
failed so to do, and such negligence, if any, on his part was
the sole proximate cause of the accident, the defendant Virginia Electric & Power Company cannot be held liable.''
Mr. Woodward: Birtcherd Dairy, Inc., excepts to tfu.e
g·ranting of V. E. P.-J for the same reasons as given to the
granting" of Instrue.tions B and C, and for the further reason that it is a finding instruction based upon a partial view
of the case and ignores the difference between the degree of
care owing- by the respective parties.

Birtcherds Dairy, Inc., v. N e11ie Randall ~d another
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Virginia Electric rt Power Company's Instritction
K (granted.):

"The Court instructs the jury tlmt tbc law of this state
provides that where two motor v·ehicles a.pproach or enter
an intersection at approximately the same time, the, vehicle
on the left shall yield the rig·ht of way to the vehicle on the
rig-ht.
·
"If the jury find from the evidence in this case that the
bus of the defendant Virginia Electric & Power Company
approached and was about to enter the intersection at a time
when the truck of the defendant Birtcherd 's Dairv w.as a
sufficientd.istance·away for the operator of the truck"to avoid
the accident, that the driver of the bus had not only the
right to proceed into the intersection, but had the further
right to assume that the driver of the truck would obey the
law and yieldi to the bus the rig·ht of way, and was guilty of
no negligence in proceeding, and that the neglige-nce, if any,
of the truck driver was the sole proximate cause of the accident, then you should find for the Virginia Electric & Power
Company.''
Mr. vVoodward: Defendant Birtehercl Dairy ·Oompany objects and excepts to the gTanting of V. E,. P.--K for the same
rea.son a.s given to In~tructions B and C, and for the further
reason that this rule is not correct where one vehicle stops
before entering the intersection.
page 94

~

Birtcherd Dairy, Inc., Jnstructio1i A (granted):

'' The Court instructs the jury that the faot the truck belonging to Birtcherd Dairy Company, Inc., collided with the
V. E. P. bus upon which the plaintiff was a passenger raises
no presumption that the driver of the Dairy truck was negligent; on the contrary, the presumption is that the driver.
of the Dairy truck was free froin neglig·ence and tha.t the·
truck was being operated with ordinarv care·. That before
the plaintiff can recover against Birtclierd Dairy Company,
Inc., she must show by a preponderance of the evidence that
she w1:1s injured as a result of the negligence of the driver
of the truck. Unless vou believe from the evidence that she
has shown this, then your verdict should be for the defendant, Birtcherd Dairy Company, Inc.''
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Birtcherd Dairy, Inc., bistritction B (refused as offered):
'' The Court further instructs the jury that in determining
· whether either or both of the defendants or which of them
is liable to the plaintiff, you are to bear in mind that thete
is a distinct difference in the care owed her bv them. ·The
Virginia Electric & Power Company owed her the utmost
degTee of care known to human skill and .foresight; while the
Birtoherds Dairy Co., Inc., owed ~er only ordinary care, to
,
.
.
avoid injuring her.''
Mr. Woodward: Birtchercl Dairy, Inc., objects and excepts to the refusal of the Court to grant Instrucpage 95 r tion B as offered, as the same is a. proper statement of the law. as to the degree of care owing
by the respective defendants. .
·
Birtcherd Dafry, Inc.~ Instruction B (as granted):
, '' The Court instructs the jury that in determining whether
either or both of the defendants or which of them is liruble
to the plaintiff, the Virginia. Electric & Power Company owed
her the utmost degree of practicable care, while Birfoherd
Dairy Co., Inc., owed her only ordinary care to avoid injuring
her."
Birtcherd Dairy, Inc., Instruction O (grantetl) :
'' The Court further instructs tl1e jury that Gosport Rioad
at or near its intersection with Beach Street is not a residence or business district as defined bv the· traffic laws of
the State of Virgi.nia 1 and that the maximum speed permissible upon such road for trucks is 45 miles per hour."
Birtcherd Dairy, Inc. 1 J.nstr,iu:tion D (ref11.sed):
'' The Court further instructs the jury that under the
traffic laws of the State of Virginia it wa.s the dutv of the
bus driver in making- a. left turn from Beach Street into Gosport Road to drive 'his bus to the right of the center of the
intersection before turning to the left on Gosport Road."
Mr. '\Voodward: Birtcherd Dairy, Inc., objects and excepts
to the i:efusaI' to grant Instruc.tion D as offered,
page 96 r as the same is a correct statement of law applicable to the facts here and also objects and excepts
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to the refusal of the Court to grant the instruction a.s amended
:after the fu·st r.efusal

·

'

( The 'instruction offered as amendment ls as :follows.:
"' The Court fmiher "instruets the jury that under the traffic
laws of the State ,of Virginia it was the duty of the ibus driver
in making a left turn from Beach Street into Gosport Road
to drive hls bus, if possible, to the right of the center ·of the
inte~:seclion before turning- to the left on Gospod Road.'~)
B-irfcherd Da.ir:g, Inc.. , Inslr'llction E ('refused):

''"The Oourt · furtlrei- instructs the jury that th'e· fact that
the bus reached the intersection first and that the truck was
approaching· from its left did not of itself give the bus driver
the right to enter the intersection heedless of the approaching truck. H-e should not have done. so if ·he saw, or by the
·use of ordinary -care could have seen, that by reason of !the
nearness and speed of tbe truck it was not safe.to dos@.'·'

Mr. Woodward-: Bi-rtch~rd Dairy, Inc., objects and excepts
fo refusal to grant Instruction E a.s the same is a proper
statement of the law, and this refusal along· with the· other
instructions throughout ignored tl1e statutory right of one
defendant, even though guilty of negligence to
Jmg·e ·97.} contribution from another defend~t likewise guilty
.
of negligence.. In othei- words, under the contri- ·
bution sta.tute each defendant is now interested in imd ~n~
titled to instructions .asi to the, duty and liability ~f <>thtr defendants..
Birtcherd Dairy, Inc., Inst-rur.tion F (refused) :

''The Court further il1str11cts the jury that if you bP.lie'9'e
from the evidence tba t the -action of the bus driver in stopping, or in slowing nearly to a stop, just before entering· the
inte1·section, was such as to indi~ate to a man of ordinary
prud~nce, that he thereb~ intended to let the truck pass before proceeding· into the intersect.ion, and that the driver of
ihe truck so understood hi~ action, then the driver of the
truck was not guilty of negligence in failing to stop. until
he saw or should have ~een that the bus was ooming into
the intersection ahead of him.. ''
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The Court: There are two defendants. You can find
against either one or both of· them. In your verdict, if you
find for the plaintiff ngainst both or them, tli.e form of yourverdict will be "V{e, the jury, find for the plaintiff and fioc.
the damag·es at (blank)-that is, the event you :find against
,
both the Virginia Electric & Po,ver Company and
page 98 ~ Birtcherd Dairy.
·
_If you find against any one of them, the form
of yonr. verdict will be ''We, the jury, :find in favor of Virginia Elec~fo & Power Company and against Birtcherd
Dairy;'' or, if you want to find in favor of Birtcherd Dairy,.
"We, the jury, find for Birtcherd Dairy and against Virginia
Elootric & Power pompany." In any event, in either one
of those verdic.ts 1 sign it by your foreman, which foremai1
von will select.
.. You can find against one or both defendants; you can find
in favor of both of them, or you can find in favor of one
and release one and hold the other. Yon do not have to find
_for the plaintiff. If you do, you will say, "We, the jury,
find for the plaintiff and fh the damages at (blank)", and
that covers both defendants. Or, ""\Ve, the jury, find for
the plaintiff against Virginia Electric & Power Company,''
or, ''We, the jury, :find for the Virginia Electric & Power
·
Company and against Birtc.herd Dairy.' 1
If you get stuck on it, let me know, and I will straighten
it out.

(The Court then read ·the instmctions above, which were
granted, to ·the jury.)

pag·e 99 ~

Note : The case was argued by counsel; the
jury retired to consider its verdict at 4 :40 and
returned at 4 :55 with the following· verdict, 'n.,ve, the jury,
:find a verdict for the plaintiff and fix damages at $700.''

Mr. Woodward: If your Honor please, I ask that the ver·dict be set aside as to Birtcherd Dairy, Inc., on the, ground
of errors in the granting and refusal of instructions and as
contrarv to the law and the evidence.
·
Mr. Parsons: ] make a motion to set aside the verdict as
to the defendant Virginia Electric & Power Company as contrary to the law and the evidence and because of errors which
appear in the record. I call your Honor's attention to statements I have made during this trial on the motions to strike
out the evidence.
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· I feel it ought not to be necessary· to argue much furth~r.
This verdict ought to be set aside as to the Power Company~
It seems to· me perfectly clear that this man has been guilty
of no negligence in going·· out into the street, and, even if
he were, under the doctrine of proximate and remote cause
the only evidence that we can determine it by, which has any
probative value, is that of our bus driver and the two disinterested witnesses,' the Hamricks. The testimony of Mr.
Woodward's truck driver is impossible of application in any
ease a.t any time. I will be glad if your Hono~
page 100 ~ wishes to have this testimony written out and
have it argued.
The Court: I do not think it necessary. I will give Mr.
Woodward an opportunity to look up some law for you and
for. me, too. I am dispo~ed to sustain the motion because,
regardless ·of the fact that the bus driver felt, because of the
width of the street, he could not g·o around the center of the
street, that is not the sole and proximate cause of the ~ident. I am disposed to sustain your motion and set aside
the verdict so far as the Virginia Electric & Power Company
is concerned.
I will give Mr. Woodward an opportunity to look up some
cases to show that I am wrong. ·
· Mr. Woodward : Does your Honor say there is :po evidence
to show the width of the street Y
The Court: The plat mig-ht show something, but the evidence of you_r own driver puts the Power Company out of
'court. The surprising thing to me is that he did not hit it
broadside. I think the evidence puts Virginia Electric &
Power Company out, but I will give you an opportunity to
look up some authorities.
Mr. Ban.gel:,. Your Honor is not passing on it now?
The Court: No. ·
Mr. Bangel: · Will your Honor fix some day that we can
dispose of this motion 1
The Court: I g-uess I can do so on the 26th.
page 101 ~
I, B. D. White, Judge of the 28th Judicial Circuit, who presided over the foregoing· trial of Nellie Randall v. Virginia
Electric & Power Company and Birteherd Dairy, Inc., in
the Circuit Court of the City of Portsmouth, Virginia., at
Portsmouth, Virginia, on September 18, 1941, do certify tha.t
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the fore going is a true and correct copy and report of all the
evidence~ motions, instructions granted, amended and refused, and all other incidents of the said trial of the said
cause, with the objections and exceptions of the respective
parties as therein set forth.
As to the original exhibits introduced in evidence, as shown
by the foreg·oing report, Exhrhits Nos. 1, 2, 3 and 4 (photog-raphs), .and Exhibit No. 5 (ma.p), which ha.ve been initialed
by me for the purpose of identification, it is agreed by the
plaintiff and the defendants that they shall be transmitted
to the Supreme Court of Appeals as a part of the record in
this ca.use in lieu of certifying to the court a copy of said
exhibits.
And I further certify that the attorneys for the plaintiff
and for Virginia Electric & Power Company had reasonable
notice, in writing, given by counsel for Birtcherd Dairy, Inc.,
of the time and place when the foreg·oing report of the testimony, instructions granted, amended and refused,
page 102 ~ exceptions and other incidents of the trial would
be tendered and presented to the undersigned for
signature and authentication.
Given under my hand this 28th day of November, 1941,
within sixty days after the entry of the final judgment in
said cause.
B. D. '\VIDTE,
tTudge of the Circuit of the Citv of
Portsmouth, Virginia.
..
A. Copy-Teste:

B. D. '\VIDTE,
Judg·e of the Circuit Court of the
City of Portsmouth, Virginia.
page 103 ~

CLERK'S OERTIFIC...J\.TE.

I, Kenneth A. Bain, Clerk of the Circuit Oourt of the City
of Portsmouth, Virginia, do certify that the foregoing report of the testimony, exhiibits and other incidents of the
trial of the case of Nellie Randall v. Virginia Electric & Power
Company and Birtcherd Dairy, Inc., all of which have been
duly authenticated by the Judge of said Court, were lodged
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and filed with me as Clerk of the said Court on the 28th day
of November, 1941.
·
KENNETH A. BAIN, JR.,
Clerk of the Qircuit Court of the City
· of Portsmouth, Virginia.
. page 104}

I, .Kenneth A. Bain, Clerk of the Circuit Court of the City of Portsmouth, Virginia,
do certify that the foregoing is a true transcript of the record in the case of Nellie Randall v. Virginia Electric & Power
Company and Birtcherd Dairy, Inc.; lately pending in said
court.
·
I further certify that the same was not made up and completed and delivered until counsel for the plaintiff· and Virginia Electric & Power Company received due notice thereof
and of the intention of the defendant Birtcherd Dairy, Inc..,
to apply to the Supreme C'om·t of Appeals for a writ, of error
and sitpersedeas t.o the judgment therein.
KEN~TETH A. BAIN, JR.,
Clerk of the Circuit Oourt of the City
of Portsm(?uth, Virginia.
Fee for copy of record $ ....... .
Teste:
Clerk of the Supreme Court of
Appeals of Virgini~
page 1.04A } In the Clerk's Office for the Circuit CoJ.Irt of the
· City of Portsmouth.
I, Kenneth A. Bain, elerk of the Oirc.uit Court of the ,Qi.ty
of Portsmouth do certify that the Defendant Birtcherd Dairy,
Incorporated has executed an.d filed in this Office a bond conditioned as prescribed by §6351 of the Code of Virginia, in
the penalty of $1,000.00, with surety approved by the Clerk
of this Court.
KEN:NETH A. BAIN, JR.,
Clerk of the Circuit Court of the City
of Portsmouth.
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State of Virginia,
City of Portsmouth, .to-wit:

'

I

I, Kenneth -A. Bain, Jr., Clerk of the Circuit Court of the
City of Portsmouth, in the State of Virginia, do hereby certify that the foregoing is a true transcript of the record in
the fore going cause; and I further certify that the notice
required by 1S'ection 6339, Code of 1919, was duly given in
accordance with said section.
Given under my hand this 1st day of December, 1941.
'Tieste : l{:ENNETH A. BAIN, JR., Clerk.
By: DORIS V. MAJOR, D. C.
A Copy-Teste:

M. B. W.A:TTS, C. C.
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