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RULE 14-BRIEFS
1. Form and contents of appellant's brief. The opening brief o f t he appellant (or
the p etition for appeal when adopted as t h e opening brief) shall con tain:
. (a) A subject index and table of citations with cases alphabetically arranged.
C1tat1o n s of Virginia cases must refer to the Virginia Reports a nd, in ad dit io n, may
rder to other reports containi ng s uch cases .
.lb) A brief s tatement of t he material proceed ing s in the low er court, the er rors
assig n ed, an d the q uestions in volved in the appeal.
(c) A clear a nd concise s tatement o f the facts, with r eferences to the pages o f
the record wh ere there i5 an y poss ibility th at the other side m ay q uestio n t he statement. \Vhcre the facts are cont roverted it shoul d be so stattd.
(d) A rg ument in s uppor t of t he p osition of appellant.
. The brief shall be signed by a t least one allorney p racticing in this court, giving
h is address.
T he app ellant may adop t the petition for appeal a s his opening b rief by so s tating
in the petit io n, or by g iving to opposing co unsel w ritten notice o f s uch intention
w ithin fi ve days of the receipt b y appellant of t he p ri nted record, and by filin g a
cop y of s uch notice wi th the clerk of the court. N o alleged error not specifi ed in the
open ing b rief or pet itio n fo r app t·al s hall b e adm itted as a g ro un d for arg umen t by
appellan t on the h earing of the cause.
2. Form and conten ts of appellee's brief. Th e brief for t he af)pc:ll ec s hall con tain:
(a) A s ubject in<lex an d table of c itatio ns w ith cases alphabetically arra nged .
Cita tions o f Virg in ia cases llll1 5t refer to the Vi rgin ia R eports and, in additio n, m ay
refer to other repor ts cont a ining s uch cases.
( b) A statement o f the case and o f the point s involved, if the ap pellee disagrees
wit h the s ta tement of ap pcll:rnt.
(c) A s tatement o f t he fa cts w h ich arc n ecessary to correct or am p lify the s ta tement i11 appella n t's brief in so fa r as it is deem ed cr ron eous o r ina deq ua te, with appropriate referen ce to the pages o f the record.
(d) .\ rgu ment in s u:,por t o ( th e position of appellee.
The brid s hall be ~ig ne<l by at lea s t o ne att o rney p ractici ng in th is court, giving
h is add ress.
3. Reply brief. T he rep ly b rief (if an y ) o f the ap pellant s h all contain a ll the a uthoriti es rd ied on b y h im , not refe rred to in his pet itio n or opening b rief. In other
respects it sha ll confor m to t he rcquiremt:nt s fo r apf)ellee's brief.
4. Time of filing. (a) Civil C<L$eS. T he op ening b rief of the appellant (if there be
on e in addition to t he pet itio n for appeal) s hall be r,led in the clerk's office with in
fift een days a fter the receipt hy coun sel fo r appellant o f the p rin ted record, but in n o
eve nt less t han tw enty- five d ays before t he fir st d ay of the sessio n at w hich the case
is to be heard. T he brief o f the ap pellce s ha ll be fi led in the clerk' s o ffice not later
than ten day s before t he fi rs t clay of t he sessio n a t which the case is to b e heard . The
rcf)l y b rief of th e appell ant s ha ll be file d in th e clcr k's office n ot later th an th e day
beforr t la• first clay o f t he sc%io n at w hich th e c-a sc is to b e h ea rd.
( b ) Cri mfo al Oases. I n crim in a l cases b riefs m u st be fi led within the tim e fi p ecifi ed
in c i1·il cases; provick d . ho weve r, tha t in those eases in w hich the records have not
bcen printed a nd deli vcrc,I to co un sel at lt'as t twt•n ty -five days befo re th e beginning
of th e rlt'x t ;:cssion o f the court. s uch cases ~h all b e p laced at the foot o f the docket
for t h at sess ion o f the court, a nd th e Com mo mn·alth 's b rief ~h all he fil ed at least ten
day s p rio r to t he call ing- of th~ ca s,·. and the reply b rit·f fo r the p la int iff in error no t
la ter t han th e day before the ca~e is called.
( c) .<::ti1,ula t!o 11 of C'o 11 11s1•1 as t o fi lin g. Couns r l for oppo5ing: p a rt ies may fil e with
th e cler k a writ ten s ti pulat ion chang ing t h e, tinw for fil ing b rief:- in a ny case ; pro 1·ided . however, tha t a ll hr icf~ mus t be fi led n ot la ter t han the duy before s uch case
is to be h ea rd.
5. Number of copies t o b e filed and deliverP.d to oppos ing counsel. Twen ty copi es
o f each brid shall be lilcJ wi th the clerk of th e court, and at k a~t two copies mai led
or dclin'. rcd to oppo~in <! coun sel on or before t h£' clay on which the hril'f is fi led .
6. Size and Type. Brid < ~ha ll be nin e inches in length an d six in ches in wichh . so
as to con fo rm in <lim cn , ions to the printc·d reco rd, and s hall be rri n tcd in type not kss
in s iu. a s to hcig-ht an d wi<l1h , than the type in which the rt' corcl is p rinted. T h e
reC'orcl number o f t he ca se an d nam es of co uusel s hall be p ri n ted on t he fr ont cover of
all briefs.
7. Non-compliance, effect of. The cler k of lh i~ court is directed no t to re<'eive o r
fi le a hricf wh ich fai ls to comp ly w ith the req u ir ement s of this ruk . Jf n eith er side
h as fi led a proper brief tht- cause w ill no t bc h ear,]. If on e of thc narties fa ils t o file
a p r er brid h e can no t he heard , bu t t he ra~e will b e heard CJ: partc upon th e a rgnm en f the party by whom t he brid ha<: b een fi led.

R!cRMONO, jf\RGJNIA

INDEX TO PETITION
(Record No. 2853)
Page
Introductory . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..1 •
Proceedings in the Lower Court ............ : . . . . . . . . . 1•
Assignments of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10•
Question Involved in This Appeal . . . . . . . . . . . . . . . . . . . . n •
Statement of Facts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11•
Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16"'
Prayer ............................................ 22•

Supreme Court of Appeals of Virginia
AT RICH:MOND.

Record No. 2853
JANITORS POLITICAL CLUB, INCORPORATED, A
. CORPORATION, JAMES E. THORNTON, JAMES A.
THORNTON., JOHN GILLIAM, ALLEN ROANE AND
WILLIAM ASKEW, Appellants.,
versus

JOSEPH SIMMONS,
LANGSTON,
CROCKER., R. "\V.
KINLEY SMITH
lees.

ELSIE WHITEHURST, OLIVER
THOMAS NEAL, GLADIOLA
McNEAL, JAMES WILLIAMS, McAND JAMES HARRISON, Appel-

PETITION.

To the Honorable Jitstices of the Supreme Cmtrt of Appeals
of Virginia:

INTRODUCTORY.
Janitors Political Club, Incorporated, a Corporation,
James E. Thornton, James A. Thornton, John Gilliam, Allen
Roane and William Askew., the Appellants, hereinafter referred to as petitioners, respectfully inform the Court, and
now so allege, that copies of this petition were delivered to
opposing Counsel in the trial court on the 24th day of February, 1944.
.
Petitioners 1·espectfully show that they are aggrieved bv a
final order entered by the Corporation Court of the City"' of
Norfolk, Virginia, on the 28th day of December, 1943, in the
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cause therein pending under the style of Joseph S~mmons,
Elsie ·whitehurst, Oliver Langston, 'fbomas N:eal,, Gladiola
Crocker., R. W. McNeal, James ,vmiams, McKinley Smith
and James Harrison v. Janitors Political Club, Incorporated,
a corporation, James E. Thornton, James A. Thornton, John
Gilliam, Allen Roane and ·william Askew.
PROCEEDINGS IN THE LO"\iVER COURT.
In order that this Honorable Court may be advised of the
nature of the case., petitioners briefly state the following:
That on September 2, 1943, the appellees, in the Corporation *Court of the City of Norfolk, Virginia, filed
their petition pursuant to the provisions of Section. 3804
of the Code of Virginia, tc;> whtch .was attached a noti~e to the
defendants in the trial coui~t, that said appellees would make
application by their said petition, to the Judge of the Corporation Court of the City of NoHolk, Virginia, at 10 o'clock
A. M. on the 30th day of September, 1943., to hear and ad'."
judicate the matters set forth in their said petition aiid to
grant them the relief thereiI~ requested, in which said petition,
they alleged:
2*

~

(1) that the Janitors Political Club, Incorporated, was a
corporation organized and existing· under the laws of the
Stnte of Virginia, with its principal office in the City of Norfolk, Virginia, and that it was. a non-stock and non-profit corporation and was a social or fraternal organization and that
there were fourteen members thereof consisting of the nine
plaintiffs in said proceedings arid the five personal defendants ( otherwise known as the nine appellees and five individual appellants) ;
.
.
..
,.
(2) that Article IV of the by-laws of said Janitors Political
Club, Incorporated, hereinafter known as ''Club", provided
that its annual meeting should be held on the first Thursday
of each year and that at such meeting all officers and directors
of the Club should be elected for a period of one year. It further provided that if an officer or director resigned., died, or
was expelled, the Board of Directors should elect his successor. .Article V, Section 1, provided that the Ofp.cers should be
a President, Vice-President, Secretary and Treasurer, who
should be elected annually by a majority vote of the members
present and voting, and who should h9ld office for one year
or until their succ~ssors were elected and qualified, and that
any two positions might be united in one person. .Article VI,
Section 1, provided that there should be elected by the mem-
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h~r~ .~t fheir a,nnua.l meeting ~ac11 year ~ Board of J;)irectors
wlHch should 1?~ comI.>osed .of: thre~ .~em~.~i·s, o_ne .of whom

should be P1·es1dent, who should be ex-offic10 Chairman of the
Board, rind that th~y siiotilcl h<>ld office. for one. year or until
the.H succ.essors ,vere elect.ed ai1d crq.aJi:fied. Article VII, S;ec1, 11rovi~led that.in .addition to the a:i;inual weeting of· the
members ai1d meetings of t11e B.oarcl Directors, ther~
:re!< shou1a be regular meetings, *of the members of th¢ Club
~ri the fi~·st Thn;rsq.~y of eac~ in91J.th,, .at. th~ Club. R?o:µis
at .such hour as th~ niemJ:>ers in meeting assembled might
4esignate .. .A'.rt~~le VII,. ~ection ;? .r1:Rvi~ed tliat a ·quorµm at
a regul,ar ~r sp~cial meeting shoriJ,d consist of seven meinl;>ers;
(3) t~.~t at. the r_~gular annual meeting qf the members o.f
the cq~·poratioii .h.~~4..on the firs~ r;r~ur.sday iil 1943, ~o-~it: oil
the 7th day of Jmiu~ry, l943, j·osep~. S1mmo~1s was elected
President, Elsie Whitehur~t., V~ce-President, Gladiola
Crocke;r, fSec1:~tary, .+ho~na~ N~al, Treasurer? Joseph ~im-:
nions, ex-o.ffic10 Cha1i·man of the Board .of Directors, Oliver
Langston; Director, and Thomas Neal, Director;
( 4-) that at.the regular monthly meeting of the members. of
th~. Club., held 01i t4e firs~ ~.hursday in J\fay, 1943, .to-wit: the
6tli day. of May, 194~; James E. ~hornt.ori, one of the mem- .
hers of the Club, (a11d rio,v one of the api)ellants herein), brit
neither an officer nor a director thereof, stated to the meeting
that it was absolutely necessary that ilew officers be elected
and that he had been informed bv an official of the Alcoholic
Beverag·e Control Board of Virginia that unless new officers
were elected tlie license of the, Club to dispense beer on its
premises would. pe i·evokec1; that srich statement the plaintiffs
were advised; was untrue, but, relying, thereon and on the
further statement of the said James E. Thornton that he
could arrang~ everything if he were elected :President and if
his son, James A. Thornton~, . ,vere elected Secretary and
Treasui·er of the Club, said persons were elected to said of~
fices;
(5) that at a regular me~ting of. the memb~rshh) of t:P.e
Club, held on the first Thursday of July, 1943, to-wit: on the
1st day of July, 1943, a motion was made and duly seconded
that the officers elected by the membership on the 6th day of
May, l9.43, should be voided and the s.aid .offices should ,be declared vacant and new officers should be. elected; that the said
motion .was adopted by a vote of 9. ayes .and .2. noes ; that,
thereupo.n., Joseph Simmons was elected President, R. W. :M:c.,.
Neal was elected Vice-Pi·esident, Gladiola Crocker was elected
Secretary and McKinley Smith was eJectecl Treasurer, Oliver
Langston and R. W. McNeal were elected members of the
Board of Directors ;
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*(6) that James E. Thornton declines to relinquish his
office as President, Vice-President and Ex-Officio member
of the Board of Directors, and that James A. Thornton declines to relinquish his office as Secretary and Treasurer of
the Club; that said James E. Thornton and James A. Thornton are supported in this attitude by the defendants, John
Gilli.am, Allen Roane and William Askew, who declined to
permit the elected officers and directors of the Club to function and interfered with said officers and directors in the
performance of their respective duties; that the businesi3 of
the Club is at a standstill and that it is impoijsible for the
Club to enter into contracts or to perform any of the matters_
and things that are necessary for its continued existence and
for its effective functioning for the purpose for which it was
organized, and praying that an order be entered which should
declare and adjudge that Joseph Simmons is President and
· ex-officio Chairman of the Board of Directors thereof, and
Elsie Whitehurst is, Vice-President, that Gladiola Crocker is
Secretary~ that Thomas Neal is Treasurer, and that Oliver
Langston and Thomas Neal are directors, and that James E.
Thornton, James ·A. Thornton, John Gilliam, Allen Roane and
William Askew be restrained from performing any of the
functions or exercisin·g any of the authority of officers or directors of the Club and from interfering with the officers
elected by the appellees herein, and praying for general and
special relief.
On October 26, 1943, the trial court convened for the purpose of hearing testimony in support and denial of the allegations contained in the appellees' petition. William G.
Maupin, Esq., of Counsel for the appellees, read the petition
as and for his opening statement. Inasmuch as no answer
had at that time been filed on behalf of the appellants~ Meyer
Koteen, Esq., of Counsel for the appellants made an opening
statement as to the facts the appellants intended to introduce
to establish proof in denial of the allegations contained in
paragraphs 4 and 6 of the appellees' petition. The trial
court, on completion of the opening· state.ments of Counsel on
both sides, announced that it would not permit any testimony
to be introduced until it familiarized itself with the provisions
of t]1e Charter and the By-La:w of the Club, as well as the
minutes of the meetings of its members. Upon reading·
5• •the Charter, By-Laws and Minutes, the Trial Judge
called upon Allen Roane, one of the individual appellants,
and Elsie Whitehurst, Joseph Simmons,, Gladiola Crocker,
Oliver Langston, and James Williams, five of the appellees,
each, in turn, to stand in the center of the courtroom to answer questions propounded to each of them by the Court,
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without having each of them first duly sworn in accordance
with law. Whereupon, the Trial Judge, after receiving the
unsworn answers from each of these persons, which indicated
that they and the eight other appellants and appellees had
advanced from $55.00 to $67.00., each, to the Club for tbe purpose of assisting in the purchase of equipment, with the understanding that they would receive from the Club a refund
of the amounts thus advanced, as to a .portion of which refund they admitted having then received, announced that the
Court would not permit any evidence to be introduced at that
hearing for the reason that it had reached the conclusion
that, although no stock has ever been issued and that although the Charter and the By-Laws contain provisions compatible with the belief that the Club was formed for social
and fraternal purposes, it would nevertheless regard the nine
appellees and the five individual appellants as stockholders;
and pronouncing further that the By-Laws were invalid in
view of the form of the Charter of the Club as being indicative that the Club was a stock corporation. Whereupon exceptions were noted on behalf of the appellants to all the rulings of the Trial Judge who, on the 29th day of October, 1943,.
entered an order declaring the nine appellees and five of the
appellants as the only stockholders of the Club entitled to
vote for Directors and Officers and declaring the By-Laws of
the Club to be invalid and ordering a meeting of the stockholders to be held under the supervision of the Court, on the
10th day of November, 1943., at 4 :30 P. M:., for the purpose
of electing Directors and Officers but not for the purpose of
adopting a new set of By-Laws; the said Order further reciting that the Court reserved its decision on other matters
presented to it in this cause until the minutes of said stockholders' meeting were certified to it by Counsel for the respective parties, to the entry of which said order, Counsel
for appellants excepted.
That on the 8th day of November, 1943., the appellants;
61.t by *Counsel, gave notice to the appellees that they would
appear before the Corporation Court of the City of Norfolk, Virginia, on the 10th day of November, 1943., at 10:00
A. M. to move to have the Interlocutory Order of the Court
entered on the 29th day of October, 1943, set aside on the
grotmd that the same was improvidently entered, and to also
-apply for a stay of the operation of said last mentioned Order until after the evidence of the appellants was introduced
and considered in support ·of the Answer to the a ppellees'
Petition, which was duly filed, by leave of Court, on the 10th
day of November, 1943., at 10 :00 A. l\L That on the Trial
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Court's refusal to sustain the appellants' motion, exception
to the Court's action was noted.
That the appellants, in their Answer, denied the allegations
contained in the 4th and 6th paragraphs of the appellees' petition, and further set out that James E. Thornton had never
solicited any member to elect him President, nor did be ever
make any of the representations accredited to him as having
been made to the appellees, that be was elected to that office
unanimously, and that be never sought the office but that he.
was expressly invited to attend a meeting wherein the appellees and appellants participated, at which meeting he was
asked if he would accept the Presidency of the Club which all
of the members had planne·d to tender and that the invitation
came to him as a surprise; that John Gilliam was elected
Vice-President and ·William Askew was elected, Treasurer,
and James A. Thornton ,,-as elected Secretary; and further
setting out that the reason the election of the new Officers and
Di rectors was had on May 6,, 1943, was because the former
officers of the Club had displayed great dissatisfaction with
the mismanagement of the affairs of the Club by Oliver.LangHton, in the capacity of Manager, who, on discovering that he
vrns under suspicion, tendered his resignation on April 5,
·1943; and setting out further that the ,appellants, as the officers and directors of the Club, together with other members·
of the Club, instituted a chancery suit in the Court of Law and
Chancery of the City of Norfolk, Virginia, against all of the
appellees., praying for an accounting to the Club for about
$20,000.CO which had passed through the hands of Oliver
Langston, as Manager, and upon whom rested the responsibility of receiving the monies in connection with the
7* *operation of the Club's recreation department which
conducts the sale _of beer and wines and sandwiches to
its members numbering over 100 and their guests; and reciting fur}her that the Club has instituted a Notice of Motion
for judgment against James Williams, one of the. appellees,
as former manager of the Club, for the recovei·y of the sum
of $703.04_ ·as representing money received by him on behalf.
of the Club and of the latter's offer to make settlement on the
payment of the sum of $366.94 which the appellants refused
to accept.
·
The said answer of the appellants further recited that on
account of the ruling of ,Joseph Simmons, the former Presi..
dent of the Club, no member other than those of the original
organizers was permitted to participate at any of, its membership meetings, the said ruling being in conflict with, the
provisions of its By-Laws, thereby depriving over one hundred members of the Club in good standing of their vested
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rights; said Answer further recited that the individual appellants were willing for a new election of officers and directors to be held, if all of the members of the Club were permitted to participate thereat.
On the 10th of November, 1943, on due notice to Counsel
for the appellees, an intervening petition was filed iu this
cause by Paul Edward, Eddie Wilson, Leon Colden, Major
Coley and Winston Hualing as members of the Club in good
standing, and also on behalf of all other members who might
wish to join them, setting out therein among other provisions,
that they, by virtue of their having paid the membership fee
of One ($1.00) Dollar as well as all the dues required of them
.to be paid were e11titled to participate at all membership meetings and at. all annual meetings for the election of officers and
directors., and that by reason of the ruling established by
Joseph .Stmmons, the.former President of the Club, they have
been deprived of their rights as members thereof, and praying for an adjudication of their rights ; to this Intervening
Petition no answer was filed by the appellees.
A meeting was held on the loth day of November, 1943,
at 4 :30 P. l\L at the Courtroom, pursuant to the order entered in said cause on October 29, 1943, in which meeting
ori1y the appellees, and none of the appellants, participated"
on the advice of Counsel. Although the Court Order
:·S* *of October 29., 1943, does not authorize the members assembled at the supposed stockholders' meeting to adopt
a new set of by-laws, those attending the meeting did not only
elect a new set of officers and directors but also adopted a new
set of by-laws, in wl1ich action the Court subsequently acquiesced, to which action of the Court, Counsel for appellants ·
excepte~.
·
On November 24, 1'943, the·appellants filed an amended answer setting out therein that the five personal appellants were
not aware of the significance of the questions which were propounded by the Trial Judge to the five appellees and one of
the appellants on October 26, 1943, and that they, the said
appellants, were under the impression that said inquiry was
conducted by the Trial Judge for the purpose of ascertaining
the exact amount of money each of the original organizers of
the Club had advanced at the time the Club was organized,
and hence they did not, at that time, call the Court's attention
to the fact that on the occasion of their having been elected
as the new officers and directors of the Clul1 on May 6, 1943,
their predecessors in office had turned over to the appellants
an ·empty treasury with not only a number of obligations outstanding· against the Club requiring immediate payment, but
that the A. B. C. Board had filed charges against the Club for
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previously permitting A. B. C. Board violations,. the·reby
necessitating the appellants raising an emergency fund to
meet the payment of pre·ssing obligations including rent in
arrears, and that as-a consequence thereof,. eacili of the appellants was obliged to· personally advance $125.00,. whicll they
did with the same· understanding and condition for the l"epayment of same as was understood by all th~ fourteen original organizers when they advanced the sums ranging from
$55.00 to $67.00 each.
The said amended answer further recited that inasmuch as
the Court in its order of October 29, 1943~ had declared the:
fourteen original organizers as being entitled to cast a vote
for each $1.00 balance due them by the Club on the amount
originally advanced, then the appellants,. by virtue of having
advanced to the Club the additional sums of $125.00 each,.
were entitled to the additional votes at the rate 0£ $1.00 per
share at the supposed stockholders' meeting of November
9* 10,.1943, and praying that the Court enter •such order as
would declare the said appellants entitled to the increased
number of votes and to direct a new stockholders' meeting
and to declare the one held on November 10, 1943, invalid.
The final order entered on December 28, 1943, decided who
· are the subscribers to the stock of the Janitors Political Club:,,
Incorporated, the amount which each of the stockholders has
contributed to the Treasury of the Corporation, and the number of shares of stock to which they are respectively entitled
as follows:

Subs crib ers

Anwunt Paid In

Joseph Simmons
Elsie Whitehurst
Oliver Langston
Thomas Neal
Gladiola Crocker
E.W. M:eNeal
J"ames Williams
MQKinley Smith
James Harrison
J"ames E. Thorton
James A. Thornton
John Gilliam
Allen Roane
William Askew

$42.00

$42.00
'$42.00
$42.00
$42.00
$42.00
$52.00

$52.00
$42.00
$30.00
$42.00

$42.00
$42.00

$42.00

No. of Shares
42
42

42
42

42

42
52
52

42
30

42
42
42
42

Said order further decided that the meeting of the subscribers to the capital stock of Janitors Political Club, In-
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corporated, held on the 10th day of~ ovember, 1943, pursuant
to the Order of October 29, 1943, for the purpose of electing
directors, was a valid meeting of the subscribers to the capital
stock, and declared that Joseph Simmons., James Harrison
· and GJadiola Crocker were duly elected as Directors of the
Club, and are entitled to hold office until the election and acceptance of their duly qualified successors, at an annual meeting of the .stockholders to be held on the first Thursday in
February, 1944, and that the annual meetings of the stockholders shall thereafter be held on the :first Thursday of February of each year. The said :final order furth~r decided that
James E. Thornton was not validly elected as President of
the Club and Jolm Gilliam was not validly elected Vice-President thereof and James A. Thornton was not validly elected
Secretary thereof and William Askew was not validly elected
Treasurer thereof and that James E. Thornton, John Gilliam,
,James A. Thornton, William Askew and Allen Roane were
not validly elected as Directors.
10•
*Said order further decided that the form of by-laws
adopted at .the meeting of the stockholders held on November 10, 1943, should govern the conduct of the internal
business of the corporation until the next annual meeting of
stockholders thereof., and at which annual meeting permanent
by-laws should be adopted by the stockholders in meeting assembled. Said order further decided that the costs of the
proceedings should be borne as to 50% thereof by the corporate defendant and as to 50% thereof by the individual defendants, namely, James E. Thornton, John Gilliam, William
Askew:, James A. Thornton and Allen Roane; and to this final
order of the Trial Court, the appellants have excepted, and
hereby appeal therefrom.
·

• ASSIGNMENTS OF ERROR.
1. The Trial Court erred in holding that the by-laws
adopted at the time of the acceptance of the charter of ,Janitors Political Club, Incorporated, were not valid.
.
2. The Trial Court erred in the entry of the order dated
Octo her 29, 1943.
3. The Trial Court erred in the entry of the order dated
December 28, 1943. ·
4. The Trial Court erred in holding that Janitors Politicnl
Club., Incorporated, was a stock company and that the 11oldings of stock were represented by certain advances made by
officers and members, when as a matter of fact said advance~
we1·e always intended and treated as a loan.
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5. The Trial Court err~d in holding that the voting power
did not reside in the members of the organization but resided
in certain persons who were creditors.
_
6. The Trial Court erred in holding· that the alleged by.:.laws
purported to be adopted at the meeting held on Nov_etnber ·
10, 1943, pursuant to the order entered herein on October 29,
1943, were valid by-laws and superseded those previou~ly
adopted upon the org·anization of the company and at the
time of the acceptance of its charter.
7. The Trial Court erred in e11tering the order of Oc,.
11• tober 29, ~1943, ordering an election of directors by per=sons alleged to be stockholders when there was no valid
evide'.nce before the Coli.rt justifying such action.
QUESTIONS INVOLVED IN THIS APPEAL.
The questions involved in this appeal arise upon the assign..
mrnts of error above recited and need '.not be hete repeated.
STATEMENT OF FACTS.
On the 29th day of January, 1942, Oliver Langston, Elsie
·Whitehurst and James E. Thornton, all of the colored race~
aetecl as the incorporators in the Articles of Incorporation of
the Janitors Political Club, Incorporated, and on the 5th day
of February, 1942, the Charter was granted by the State Corporation Commission of Virginia. The purposes enumerated
in said charter for which the otga11izat~on was formed, are
the following:
(a) To keep, maintain and operate a political, recreation
and information Club.
(b) To provide and maintain i·ecteational Clftb Rooms for
its members and guests.
(c) To promote good citizenship among its members and
their guests; to provide wholesome entertainment for thetn
in a proper and :fitting environment; to use and employ such
means for said purposes as will enhance the improvement and
development of its members along labor, political and social
lines; to purchase, lease or otherwise acquire, real and personal property for the use of its members.~ and to gather and
clissemi11:ate political and labor information to its members
and friends.
( d) To buy and sell commercial products, including food
and beverages to its members and guests.
( e) To better the condition of its stockholders, socially and
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otherwise and to do all such things as may be necessary and
incident to corporations of like kind.
The charter provides for a maximum amount of the capital ·
stbck of $1,000.00 and a minimum amount of $100.00 and
12* the stock is to he divided into *shates of One Dollat
each.
The charter also J)rovided that the officers and ditectors of
the organization for the first year, unless sooner changed by
its stockholders., were to be the following:
J OS:EPH SlM:MONS., President,
GLADIOLA CROCKER, Secretary.,
THOl\f.A.S.N~AI..i, Treas~uer,
·.JOSEPH SIMMONS~ Director,
OLIVER LANGSTON, Director,
JOHN GILLIAM, Director.
J .. E. THORNTON, Director.

That at the time uf the incorporation ·of said Club, and the
nc-ceptancc of its .Charter, the membership adopted a set of
By..Laws (E.wbit A with the mtervening Petition) reading
as .follows:

ARTICLE L
Principal Offic~
Section l. Pthmipal office. The principal office of the corporation sball be kept and maintained in the City of Notfolk,
Virginia.

ARTICLE U.
Members hip..

Section 1. Membership. Janitors in the Norfolk arM shall
be eligible for membership. A ·membership ·car~ shall be is•
sued to each membel' for the sum of one dollar. This member..
ship -card shall entitle its lawful holder to admittance to the
Club Rooms and to all the tights and privileges of memhtft~
ship enjoyed by members of similar social, fraternal, recreational and political clubs. Each membership card shall be
signed by the President and the Secretaty and the corporate
seal affixed theteto.

12
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ARTICLE III..
Club Rooms alnd Behavior Therein..
Section 1.. Club Rooms.. A suitable Club Room, with such
adjoining rooms as the Board of Directors shall deem neces,....
sary, shall be maintained by the Corporation for the. e-x.clusive
use of its members and their guests ..
Section 2. Guests.. The membership card shall entitle its
lawful' holder to entertain guests in the Club Rooms ; but no,
g'Uest or other person shall be entitled to the privileges or use
ef the Club Rooms unless he. is accompanied by a member~
Section 3.. Recreation, Reading and· Refres·hments. The
Board of Directors are authorized, in their judgment, to
establish and maintain in the main Club Room lawful games;
to purchase and subscribe to books,. magazines and newspapers for the use of the members and their guests in the·
main Club Room; and to purchase. and to sell in the main Club
Room refreshments of all kh1ds, including beverages; to fix
the retail·price of such refreshments> including beverages,. but
in doing this the Board of Directors shall keep in mind the
purposes for which this Club has been formed, and any profits
which may be derived shall be used to buy books., magazinesr
newspapers, and to supply distinguished lecturers for themembers of the Club and their guests. Any sum that may beleft over shall be donated to such colored charitable pur13• poses as 9 the members may direct at their annual meeting..
.
Section 4. The Board of Directors shall determine what
shall be bought for use in the· Club Rooms and .what shall be
sold therein and at what prices.
Section 5. The Board of Directors shall appoint such officials, managers and agents for th~ management of the Club
Rooms a~ they may deem necessary.. Such offi~ials, managers
and agents shall serve at the will of the Boa1·d of Directors~
Such officials, manag·ers and agents· shall se1·ve with or without compensation as determined by the Board, and the amount
of compensation,. if any, shall be fixed by the Board.
Section 6.. It shall be the duty of the Board of Directors to
see that order is kept in the Club Rooms at all times; and to
this end they may appoint such officials, agents and servants
as they deem proper; and the Board of Directors shall

Janitors Political Club, Inc., etc., v. J. Simmons, etc.

13

promulgate and post in a conspicuous place or places in the
Club Rooms such rules and regulations as they may deem for
the best interests of the Club; such rules or regulations, however, to be subject to the approval or disapproval of the members of the club at any regular, annual or special meeting.
Section 7. Any member of the Club may prefer charges
against another member of the Club for any conduct unbecoming a member of the Club or any disorderly conduct or
other conduct tending to disturb the orderly use and operation of the Club. Such charges shall be in writing and shaH
be handed in person to the President of the Club. Tl1ereafter
the President shall as soon as practicable convene the Board
of Directors. If the Board are of the opinion they can dispose of the charges without trial or are of opinion the charges
are too trivial to warrant trial, the Board shall so state in
their Minutes and shall report the reasons for their actions
to t]1e following meeting of the members; whereupon a majority of the members may approve or disapprove; if a majority disapprove and believe the charges should be tried, the
trial shall be as herein provided.
If the Board of Directors are of opinion that the person
against whom the charges are made should be brought to
trial, they shall notify him in writing of the hour, day and
place of trial, and shall attach to such notice a copy of the
charges. The Board shall appoint a member of the Club, not
otherwise interested in the charges, to act as Counsel to present the evidence to sustain the charges, and the accused member shall be entitled to select a member of the Club to act as
his counsel.
A Trial Board consisting of not less than three and not
more than :five shall be elected at the annual meeting of the
Club, and it shall be the duty of the Trial Board to hear fairly
and impartially all evidence and witnesses. The Trial Board
shall, after a full hearing, by a majority vote, find the accused
member guilty or not guilty. If the accused member is found
guilty,, the Trial Board may fix such punishment as it deems
proper, either by fine, suspension or expulsion; subject, l10wever, to the rig·ht of the accused member to appeal to the next
regular meeting· of the Club, and the decision of a majority of
the members present and voting· shall be final.
In the ·event the President of the Club is the accused, the
Vice-President shall act; and in the event any member of the
Trial Board is the accused, the Board of Directors sl1all select
a substitute member of the Trial Board to act in his stead
and place.
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Pending the Trial of an accused member arid the final ciis·~
position or the charges, the Board of Directors :rn_ay, i_n. th~i;i.:
discretion; suspe:hd such accused member from atty ttrid a11
privileges of tlie Club.
.
.
..
The Board of Directors or any officiai; manager or ngent
selected by them to operate th.e Qh~b Rqoms.; may at any time
deny the privileges of the Chtb Rooms td any guest..

14•

*ARTICLE

IV.

lJ1 eetin[ls.

Section 1. The annual meeting of the cdtporrition. siiah be
held at the CH1b Room· on the first Thursdav of each v~ar
hereafter, at such hour as may be decided upoil by the Boai·ci
of Directors.
.
At such annu~l meeting ali bfficers and directors bf the Club
shall be elected for a period of one y~ar; if. aµ officer oi" di.:
rector resign, die or is expelled, the Board of Directors shall
elect his successor.
ARTICLE V.

Officers and Directors.
Section i. The of:Jfoers of th~ corporation shall be a. President, Vice:Pr~sident, Secretary ~nq Trea.s1ii·er, who shall b~
elected annually by the majority vote of the members present
and voting, and who shall hold office for one year or until their
successors are elected and qualify. Any two positions may be
united in one person.
Section 2. The Pi·esident shall he the chief executive officer
of the corporation, chairman of the Board of Directors ap.d
head of the corporation. He. shall preside at all meetings,
shnll in the recess of the Board of Directors have general
supervision and control of the affairs of the corporation.
Section 3. The Vice-President shall pteside at n)eetirigs in
the absence of the President. He shall have the same power
as the President when acting as such. In case of death or
resignatibn of the Ptesiaerit, the Vice:.President shall serve
the unexpired term.
Section 4. The Secretary shall be ex-officio clerk of the
Board of Directors. It shall be his duty to keep the infouies
of a11 meetings of the Board of Directors and the Members
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of the Club in p:roper -Hholfs ptp\":idea fbr the.se. pµ~pdses; jie
shall have charge of the corporate seal; inerribetship boo}{; and
such otheT books and documents as the Board of Directors
may direct. He shall .sign with th~ .Pt~sicJ.~nt_ subh instruments as fequite siich signature; and sli-all affix the corporate
~eal to all instruments requiring it.

full

Section .5. The Treasurer shall keel)
ttiid ac~nrate accounts of all receipts and disbursements in 1:Jooh belonging to
the corporation; shall deposit an money and other securities
of value in the name of ana to tlie credit of the corporation
in such bank or ~anks as the. directors may .. designate. He
slrnll sig'll all checks, drafts, fiot~s or otHet orders for the payment of money, and he s;hal~ pay out a~d _disburse mon~y ~s
ditecifed by the Boartl of Directbrs or. by majority .b.f the
1rierrlb~r~ of the. Club in rlieetirig hss_eilibled. He. ~him rend~·r
to the Presiaent and tQ th_e Board or Direct~rs nt tlie iµ~eting .
of said Bbara .~cl,ifhenever. they _m~y rpqui~e it,. ~nd to the
members of the Club· at all regular, special a11d annual meetings, accounts of all his transactions as T!easurer, and of. ~he
:financial conaitibn of the coi:poratiori. - H.e shall at all .±ea:
sonab1e times exhibit the books and accounts to any director
oi· membei\
..
.

a

ARTICLEVL

Directors;
. Section 1. Ther~ shall be. elected.by the. members at t}leir
annual meetirig· each year a Board of Dhe_ctqr_s which ~hall be
composed of three members, one of whoin shall be· the- Presi-.:
dent, w110 shall b.e ex-offic_io Chairma_n of· the Board ... They
shall hold office for one year or until their succossors are
elected and qualify.
-·

.

Section 2. Meetings of the Board of Directors may be held
at any time upon call of t)~e President or a majority of the
directors by oral or other proper notice.
15*

Section 3.. A m~joritjt o~ the .e~tir~ member~hip. of
the Board o'f Directors shall "constitute a q11orum for
the transaction of business.

Sec~~on 4. The Boar~ of .Directors shall 4~ve the maiiag¢meiit of the affairs of the corporation; and at. least a inajo#ty·
of the Board must countersign ·an checks., drafts, notes and
other instruments for the payment of money.
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Section 5~ - The order of business· at all meeting,s·. of the
Board Qf Directors shall as be as. follows.:.
(a) Calling roll ..
(b) Reading and disposal of any unapproved
minutes.
(c) Reports of officers and committees ..
(d) New Business..
{e) Adjournment..

ARTICLE VII.
Regitlar and Special JJ!l.e'etings..
Section 1. In addition to the annual meeting of the members and meetings of the Board of Directors, there shall be
regular meetings of the members of this Club on the first
~hursday of each month, at the Club Rooms at such hour as
the members in meeting assembled may designate..
Section 2. A Special Meeting of the Members may be
called by .... per cent of the members signing a call for the
meeting and giving the same to the President, whose. duty it
will then be to call a Special Meeting. A Special Meeting may
also be held at the request of a majority of the Board of Directors.. Notice of the Special Meeting, posted in the Club
Rooms, shall specify the purpose of such meeting and the business to be transacted ..
Section 3.. A quorum at a regular or special meeting~ shall
consist of . . .. . members...
·
Section 4. All meetings shall be conducted according to
Roberts Rules of Order.

ARTICLE VIII..
Membership Cards • .
Section 1.. The membership card issued according to Article II of these by-laws shall not be transferable ..
Section 2. The price paid for the Membership Card is by
way of an initiation fee, and other than for the privileges of
the use of the Club R.ooms, the Membership Card is without
·
value; not transferable and not assignable.
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Section 3. Should any member holding a Membership Card
die, resign or be expelled, all his rights, interests and benefits
in this corporation or Club shall cease.
Section 4. The holder of a Membership Card is not entitled
to participate in the profits of the .corporation, since all
profits are for the purposes for which the corporation has
been formed and are to be used for such purposes in perpetuity.
Section 5. The holder of a Membership Card has no interest of any kind in any of the property of the corporation; his
sole and only interest being that of a member of a social or
fraternal organization.
·

*ARTICLE IX.
Amendments.
.Amendments of these by-laws or any section or clause
herein may be made., or they may be repealed or altered, in
whole or in part, by a majority of the members in meetingassembled; provided, however, that proposed amendments
shall be posted in one or more conspicuous places in the main
Club Room for at least ten days before such Amendment is
considered.
The organizers, who then consisted of the individual appellants and appellees, soon discovered that in order to solicit
members to join the Club, it was necessary that it be equipped
with furnishings and have on hand sufficient funds with which
to meet the payment of the rent and to purchase a refrigerator and other necessary items; they figured that this fund
could be raised if each of the organizers advanced the sum of
$67.00, with the result that each of the original organizers at
first advanced $5.00, then $50.00 and later the sum of $12.00,
with the exception of James E. Thornton and Elsie Whitehurst, each of whom paid an amount in excess of $22.00 in
small installments. A portion of these initial advances ]ms
been returned to each of the organizers, leaving· balances due
each of them as hereinafter set out.
ARGUMENT.
.A determination of the controversy here involved necessitates a decision of what persons., under the facts presented
in the record and the evidence, constitute the governing body
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of ,Janitors Political Club, Incorpqrated, the cQrporate ~pp~llant herein. A careful reading of tµe controPtng prqvisio~~
of the charter indicates thl!-t tlle sole purpose 9f the corporation was that of a social or fraternal organization. It was
not contemplated that any proµt!:l resulting from operation
should accrue to the benefit of the members~ Jts prof~ssc4
purposes were to provide a11-d µiaintain recre~tion~l clµb
rooms for its members ~nd g·u~st.s, to promote good oitiz~nship and wholesome .entertainment, to furnish commercj~l
products, including food and beverages, to its members and
guests, and to better the conditions of its memb~rs soci~lly
and otherwise, it being· further provided that were th,ere .any
profits from operation tµe same should b~ devoted to cl1~ri"'."
fable purposes.
Upon the acceptance, of its charter, by-laws were
· 17* adopted as set *01;1t above. As provided in said by-laws
a prerequisite to membership was a membership card,
for which the recipient was .charged the sum of $1.00., and
which entitled the holder to the rig·hts and privileges enjoyed
by members of similar social, fraternal, recreat~on~~· an.d political clubs. The by-laws further provided (Article V, Section 1) that the officers should be ele~ted ann:naJly py t}le ma-:j ori ty vote of the members (not stockholders) present and
voting. By Article Vl, Section 1, provis~on was made for the
election of directors at the ann~al meeting .of the m,embers,
eac.h director being required to be a member. A;rticle VII,
Section 1 provided for the annual meeting of the members
( not stockholders) and Sect~on 2 of the same A;rticle provides for special meetings of the members. There is no other
provision contained either in the c~iarter or the by-laws for
the exercise .of corporate functions except by action 0£ the
members and in turn by the di;re~tors an.d officer.s .elected by
said members. Article I~ provide,d for the .amendment, repeaJ or alteration of tb.e by-laws by a majority of the members
( not stockholders) in meeting a.sserµpled; provided, however,
that proposed amendr,uents should be posted in one .or more
conspicuous places ~n .the m~in ·.Club Room for at least ten
days before such a:rµendment was considered. These by-laws
were· adopted at the same meeting at which the charter was
accepted, and possess t)le identical ~alidity as said acceptance.
Every corporation is authodz.e~ if :n,ot required, to adopt bylaws for its orderly operation and functioning. That course
was followed in the pres.ent instance and the corporate action
. in adopting by-laws taken at the same time and under the
Rame conditions as those .pertaining to {he ,a,cceptance of the
charter, which was a prerequisite to the operation of the cor-.
poration, is of equal validity.
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It will not .escap.e the CPJ.Jrt 's attentioi1 that th~ a4<wtion
of tb~s~ Qy:lawf;I was ~ffected py th~ corpq1·ate actiqn of t4~
fo:urteen iµ_djvidµal parti~s t,q this caus~, tncluclh1g the. nine
app~lle~s wh9 are 110w col}t~1J.ilhig that this action was invalid.
A .car~ful re.adh1g pf tlie c)l.~ter and th.e. by:laws conchi~ively
~hows tlrn.t the stock provided fqr therejJ?. ;was to be sub~cribe.4
for by the memb.eri;; of the .organization, :whj~h was esi;,~ntially
a11d eJcl':usively one f Qr socjal apd benevolent pµrpose.~,
18* ~m.d t4.e price of the shar,es of stpck to be *issu~.d w~~
identical with the membership fee which was to be µse,d
in paymel1t of the stQck ~µbscripti_on,
As will be s.eeii from t}l.e record, tlie judge of th.e trial co:urt,
witho»t a co)np~et~ inv~stigation. and apparently jn .disre.gard
Qf t4.e ab,qy,e ,cqn.dition, de.clared the by-laws so adopted a$
nun and yoid ::,1nd of ;no force and effe,ct. It is earnestly cont.e11d~4 th~t t4is ~ctfon j1;, -unw~rranted and req:uir~s a reversal
of the de.cr;ee ap}).ealed from.
If th.ese "by-laws )Yere valid aJ.J.d binding when adopted, they
continue in fq;rce untH amended, repealed o;r-aUered, pu;rsuant
to t)le prpv~sions of Artjcle IX of the s,ame.
The ;final ord.er., entered Pecember 28, 1943, provid_ed that
th~ fqrm .of by-J~ws ~dopted at the meeting of Nov.ember 10,
l91ij, purs:ua»t to the ,or~ler of .the Go\1rt, should govern th_e
conduct .of tb.e interp._al lmsiness of th.e corporation until -the
next ann-ual meeting, when it wa~ provide.d that perinan.ent
by-laws sho:u~d be ad.opted. This action was unwarranted, due
to the fact t)lat if we .are correct in o~r position that the bylaws adopte_d at the initi~l organizatio;n meeting of the corporatio;n 'Yere valid, t~ey re;mained in. full force and ef;f_e.ct
until amended, rep,ealed ,or altered, as provided therein. The
meetb:~g of Novem]?er 10, 1943, was held pursuant to an order
of the Court entered October 29, 1943., by which order it was
held that only tl~e fourteen original org·anizers of the corpQ_ration w_ere eligibl.e to participate and from which m,eet4ig
all members o_ther than these four.teen were .exclude.d, coi;i.'."'
trary to the provisions of the ,original by-law~. The mere
fact that tl~is me,eting w~s h.eld pursuant to a~ o;rder· .Qf t4e
Court .confers no grea~er v~lidity thaµ 'lmd i~ be.en held vo~untarily by the participants. The meeting was .either legal
or illegal under the facts and .the law and no .a.ddition~J
validity .could attach ther.eto by reason of any action ,on the
part of the trial co\lrt.
The ·.Court's .theory upon which it bases the rights of the
various participant!;! in the u;i.,eeting of N oyem ber 10, 1943,
is tha.t .they; toge.ther :with the five individual appellants, having contributed various sums of mon,ey .for the P:Ur,pose~ .of
the corporation, were entitled to the number of votes repre-
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sented by the num her of dollars advanced by them and
19• then remaining unpaid. These *sums so advanced were
never considered as.payments for stock. There were no
subscriptions, nor any certificates ever issued or contemplated. These circumstances alone pe1·haps are not conclusive. The controlling fact is, however, that each controbutor
expected repayment of the amounts advanced-a circumstance incompatible with a stock subscription, and each contributor did actually receive back a part of his original contribution.
It transpires that in addition to the amounts so recognized
by the appellees as the basis for voting, the five individual
appellants1 in order to provide necessary funds for the operation of the corporation, have advanced an additional sum of
$625.00, which. sum was used for corporate purposes, and occupies the same status as the amounts relied upon by appellees as the basis for their voting privilege. The necessity
for these advances by the five individual appellants, who were
the officers and directors of the corporation at the time of said
advances and consequently responsible for its operation, is
· fully set out in the evidence. They each state the circumstances under which the advances were made and the fact
that they received notes evidencing the respective advances
made by them. As will be observed from the record, all of
these parties are more or less unversed in blisiness practice,
and there is a dearth of evidence from the standpoint of accounting. These facts, however, are undisputed. As shown
by the evidence of Mr. Koteen (Tr., p. 118, et seq.), disburse-ments from June 26, 1943, through December 2, 1943, were
$6,058.18, while receipts for the same period were $5,624.85,
or a deficit of $433.33. To this should be added, as of December 2, 1943., approximately $400.00 cash on hand and merchandise costing approximately $300.00, or a total of $1,133.33,.
from which last amount should be deducted the monthly pay- ments made on the ice box during· this period. It will thus
be seen that there has accrued to the corporation during the
period from June 26, 1943, to .December 2, 1943, a sum at
least equal to, if not in excess of, the $625.00, which the individual appellants advanced to the corporation. This situation could only result from funds derived from a source
other than the operating receipts of the enterprise~ and in
the absence of any other explanation or suggestion, this
furnishes, if such were needed, the most substantial
20• *corroboration of the contentious made by the individual appellants that they had each advanced the additional sum of $125.00.
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Should the Court ~onclude that appellants are wrong· in
their contention that membership alone determined eligibility
in voting and that the amounts advanced by the fourteen persons constituting the individual parties to this suit should
control, it likewise follows that the meeting of November 10,
1943, held pursuant to the order of October 29, 1943, was invalid, as shown by the following tabulation:
8itbscribers

.Amount Paid In,

Appellants :
James E. Thornton

No. of Shares

$ 30.00

125.00
$155.00
James .A.. Thornton

$ 42.00
125.00
$167.00

John Gilliam

167

$ 42.00
125.00

$167.00
Allen Roane

155·

167

$ 42.00

125.00
$167.00
William Askew

167

$ 42.00

125.00
$167.00
Total
A. ppellees :
Joseph Simmons
Elsie Whitehurst
Oliver Langston
Thomas Neal
Gladiola Crocker
E. W. M:cNeal
James Williams

167

823
$ 42.00
42.00
42.00
42.00
42.00
42.00
52.00

42
42
42
42
42
42
52

Mcl{inley Smith
James Harrison

$~.pd

52

42:00

42

Total
.
Total Nuiiioer of shares 1,221
Majority
611

398

It will thus be seen with all o.f the appellees pres~nt an<l votthey orily mustered 398 shates of stock out of a total of
1,221., as a consequence there was no quoruffi: pr~sep.t ~t
21* the meeting of Nove~ber 10, 1943, *and any atteihi1tetl
action thereat is ther.efore null and voitl:
Summarizing the foregoi:hg, it is the position of the petitioners. tqat Janitors Pqlitica~ Club, Incorporated, possesses
110110 of the attributes of a stock or profit organization, that
its purposes are purely ~ociaJ. and fr~tern~l. ,In. fac~,.this is
co needed in· this case. Att~ntion is called. to Pat~gi..aph 1 of
the original petition filed lierein by the appellees, the same
rea<ling as follows:
·

iiig

''Janitors Political Club, Incorporated, is a ,c.orporation organized and existing uridet th~ laws of the State of Virginia.,
with its principal office in the City of Norfolk, Virginia. Said
Corporation is a non-stock .a.ii~ 1ion-vrofit Corporation and is
a social ot fraternal orgaliizlition.'' (Italics supplied.)
This being true, the go~~hiing authority resides not iii the
holders of stock, which wrls hever issued, but in those persons
selected and qualified for. iiieiiibers. This is the conventional
relationship between social and fraternal organizations and
their members, each one of whom is entitled to expre~s himself in the selection of directors and officers ~ho shall constitute the governing body and decide the policies of the organization. This relatio1ishiiJ, is fundamental and when it is
recognized by the appelleM that the corporation is a nonstock arid iion-profit corporation, they practically concede that
the charter is not one for a profit or stoclt corporation but
one adapted to the requirements of a social or fraternal organization.
.
.
.
. .
This conclusion is thoroughly consist~~t with. §3875 of the
VirginiEl Code which pr.·ovides for the ch~nge dr riaihe, lbcation of i)j·incipal office, etc~; ~mendments rttid tilteratrqns, etc.,
of the c_harter of incori:>otation., in which the followi.ng language is used :
'' Provided, that in the case of a corporatibn purely benevolent, in whose charter of incorporation provision is made Jor
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i~sue bf shares of st8cit; ifhere under tli~ iaw it. was oi7 is
co~.i~et~~t t? . i:>to~<ie lt~.~t ..~ii~h' ci~tp~rati~~ .~a~; lia~_e ~nly

the

a il9tn~n~l capital, o_r µo ~ap1taJ, as now pr9v1ded by_ la"\V_, such

pfovision irl respect to car3Hal H;i~y be. elnnilu;tted_ by .amend.:
ment of its charter h1 the manner provided foi· itj this sect.ion ;
cni~Her, when ailie?iUefi, sp~~I o~i t_re_a~~d a~
operatrye ..and_ valid. as of tpe elate .o~ its origin~. 1s.~tle _and
s.~.lili1 ~~~pbt~#ori.. s1}_ril~ t.~~i.ev~1-~of_..f~~s and taxes imposed
liy law oh corporations havihg bap1tal stock'' .

apa srtcli

so

o~

Th~t. t1i~ c~afte~-~f !~e.corp~~·a_tio~ in iµe fost~nt ~~seJ·s !}~~
an unusual one 1s. recogmzed by. the a}Jove quote .nro22* vision~ w~ich p~oy_id~,. ~wheti tlesired, for the .entire
elih1iHatio:h bf the s.tock feature .. This c.or1foration i$1 of
tli~ character c8htempla ted by tlie Section fi·oni which this

ext,·act is taken. .
..
,.
That th~
counsel for the appellees
hot at the
inception _of these ptoce~dings strongly advb~ating t.be p9si:tfoi wliicli ~e belie~e wils improperly taken by the Ccil.lrt i_s
shown by the following statement made by made at the liear. ing on October 26, 1943 {Tr., p. 33):

ca.pabie

,vas

'' I don't lrnow whether one. share of. stock is entitled to a
vot~;
whether tile membe1~ship entitled to a vote.''

or

is

If we are wrong in this _pbsltioii rliici it should be held that
the corporation is :nch charitable br sbbial organization, but
is a stock company, wt.th ~he dutst~tiding stock determined
by the amounts paic:1 or .aclvanc~d Hy tlie respective parties,
then we are equally justified .ih invoki~g the invalidity of the
corporate action recited w~en ,it rs sh9wn above that there
was not a quorum present lit the meeting held on November
10, 1943, when the corp<;>rate action in q1.1estion was taken.
Paul Edward, Eddi~ ·wnsorl, Leqn_Do}den, Major Coley and
Winston }lualing; who., on the 10th day of November, 143,
after due notice to ~o.misel for. tlie ~ppellees, as members in
good standing of J"anWfrs Polittcal Club, Incorporated, filed
their petition on behalf of themselves .and all other members
who might wish t~ jbin therein, .li~r'e,vith join in this petition
for appeal and the prayers _for r.e~ief herein contained and
pray to be. treated as petitioners arid appellants herein to the
same eiteht
th~ other said petitioners and appellants.

a

as

PRAYER.
Tlie petitioners ther'.efote pray, f.or the reasons above giveii,
tlfat tliey may be granted an appeal and sitpersedeas from the
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final order entered by the Corporation Court of the City of
Norfolk, Virginia, on the 28th day of December, 1943, in this
cause., and that said :final order may be reviewed and reversed
and that such other relief may be granted them as in the
premises may be proper.
·
23*'
*Said petttioners hereby adopt thi~ petition as their
opening brief herein.
Counsel for said petitioners desire to state orally the reasons for reviewing the decision complained of and therefore
request an oral hearing on this petition.
Petitioners herewith aver that it is their purpose within
five days of the time that a copy of this petition has been delivered to opposing counsel to file the orig·inal of the same
with the Honorable John W. Eggleston, one of the Justices
of this Court, with a request to grant an appeal and supersedeas.
A duly certified copy of the record and proceedings in the
Corporation Court of the City of Norfolk is herewith tendered and prayed to be read and treated as a part of this
petition.
Respectfully,
JANITORS POLITICAL CLUB, INCORPORATED, a corporatio~
JAMES E. THORNTON,
JAMES A. THORNTON,
JOHN GILLIAM,
ALLEN ROANE,
WILLIAM ASKEW,
PAUL EDWARD~
EDDIE WILSON,
LEON COLDEN,
MAJOR COLEY and
WINSTON HUALING,.
By MEYER KOTEEN
Western Union Building,
Norfolk, Virginia,
TAZEWELL TAYLOR,
Citizens Bank Building,.
Norfolk, Virginia,
Their Counsel..
We, Meyer Koteen and Tazewell Taylor, attorneys practicing in the Supreme Court of Appeals of Virginia, do certifv
that in our opinion it is proper that the final order entered
by the Corporation Court of the City of Norfolk~ Virginia, on
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the ~8th day of December, 1'943, in the foregoing cause, which
is complained of in the fore going petition, as well as the decision of the trial court, should be reviewed by this Honorable
Court..
MEYER KOTEEN,
TAZEWELL TAYLOR,
Attorneys practicing in the Supreme
Court of Appeals of Virginia.
Received Feb. 25, 1944.

J. W. E.
March 10, 1944. Appeal and supersedeas by the court. No
additional bond required.

M.B.W.
The Exhibits referred to in the Certificate of the Judge of
this Court at page 232 of the Transcript of the record, are
under separate cover and are as follows:
Exhibit No. 1, minute book.
Exhibit 2-Copy of stockholders minutes of meeting held
under order of cou;rt.
Exhibit 3-Copy of by-laws adopted by stockholders at
meeting held under order of court.
Exhibit A-Copy of charter of Janitors Political Club, Incorporated, attached to and made a part of intervening petition 'filed on November 9., 1943.
Exhibit B-Copy pf by-laws adopted by members of Janitors Political Club, Incorporated, attached to and made a
part of the intervening petition filed on NoYember 9, 1943.

RECORD
VIRGINIA:
Pleas before the Corporation Court of the City of Norfolk, on the 22nd day of February, in the year 1944.
Be it Remembered, That heretofore, to-wit: on the 2nd day
of September, 1943, Joseph Simmons, Elsie ,vhitehurst,
Oliver .Langston., Thomas Neal, Gladiola Crocker, R. W. McNfl1t1, ,Tames Williams, ·McKinley Smith, and James Harrison.
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Petitioners, by their Attorneys, carnet and filed in the Clerk's
Office of the said Court, their petition against Janitors Political Club, Incorporated, a corporation, James E. Thorntoi1~
James A: Thornton, John Gilliam, Allen Roane, and "William
~skew, :pefe:~1.c~ants, in the words and figures following:
PETITION PURSUANT TO SECTION 3804 OF THE
CODE OF VIRGINIA.
To the Honorable R.. B. Spindle, Judge of said Court.
The petition of Joseph Simmons, Elsie ·whitehurst, Oliver
Langston., Thomas Neal, Gladiola Crocker, R. W. McNeal,
,James V{illiams, McKinley Smith, and James Harrison, alleges and represents to the Court as follows:
1. Janitors Political Club, Incorporated, is a corporation
organized and existing· under the laws of the State of Virginia, with its principal office in the City of Norfolk, Virginia.
;Said Corporation is a non-stock and non-profit corpage 2 ~ poration and is a social or fraternal organization;
There are fourteen members of said organization,
said members being· the nine JJetitioners hereinabove named,
and the five personal defendants hereina bove named.
· 2. Article IV of the by-laws of said Janitors Political Club
Incorporated, provides that the annual meeting of the corporation shall be held on the first Thursday of each year, and
that at such meeting all officers and directors .of the Club
Rhall be elected for a period of one year. It further provides
thnt if an officer or director resign, die or is expelled, the
Board of Directors shall elect his successor.

Article V, Section 1, of said by-laws, l:lrovides as follows:
"The officers of the corporation shall be a President, VicePreRiclent, Secretary and Treasurer, who shall be elected annually by a majority vote of the members present, and voting,
and who shall hold office for one vear or until their successors
the elected and qualify. Any tw~o positions may be united in·
one person''.
Article VI, Section 1, of the said by-laws, provides: ''There
shall be elected by the members at their annual meeting each
year a Board of Directors which shall be composed of three
members., one of whom shall be. the President, who shall be
ex-officio Chairman of the Board. They shall hold office for
one year, or until their successors are elected and qualify~'.
Article VII, Section 1, of said ~y-laws, provides: ''In addi_-
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tiort to the annnai meeting of the members and meetings of
the.Board of D_irectors, there shall be regular meetings of the
membei'~ of this Club, on the first Thursday. of each month,
at the Club Rooms at such hom~ as the h1e:ri1bers in meeting
nsseinbled mav designate.''
page 3 ~ Article vI1; Section 3, of said by-laws, provides:
.
"A quorum at a regular or special meeting· shall
consist of seven members.''

3. At the reg;ulat annual ihe~ting bf the nieinbers of the
Corpotatton held oii the first Tbursd9:y in 1943, to-wit: on
the 7th day_ of January, 1943, more than a quorum of the
mefubets being present, t~e following we1·e elected as offi_cei·s
and directors of Jn11itors Political Club, Incorporated, to 11014
office for one yea1", namely:
Joseph Shnmons, President.
Elsie Whitehurst, Vice-Preside~1t1
Gladilola Cr-ocker, Seci·etary
Thomas Neal, Tre~silrer,
J os~ph Simmons, Ex.officio Chairman of the Board
of Di rectors
Oliver Langston, Directoi\ ·
Thomas Neal, Director.
All of said Officei's and Directors tespectively accepted
their designation and election as such and forthwith enteied
into the iJerformartce of th~ir respective duties as such.
4. At the regular monthly meeting of the members of the .
Club, held on the first Thur~day in M~y, 1943, to-wit: the
6th clay of May, 1943, James E·. Thornton, one of the mem·
bers of the Club, but neither ali officer, hoi· a director thereof,
stated to the meeting that it was absolutely necessary that
new officers be electe_d and that he bad been informed .by an
official of the Alcoholic Beverage Control Board of Vfrginia,
that unless new 6:fficei·s were elected the license of the Jani.;.
tors Political Club., Incorporated, to dispense beer on the
premises of the Club, would be revok~d. Your petitioners are
advised and charge that this statement was untrue.
page 4 ~ ~n reliance upon such statement, however, and the
further statement of the said J atnes E:. Thornton
that he could arrange everything if he were elected Pr"esident,
and if his· soil J atnes .A. Thorntoii were elected as Secretarv
and T1~easurer, by a 'majority vote of the members presertt
the said James E. Thornton was elected as President. and
Vice-President of the Jani~ors :political Club, incorporated,
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and the said James A. Thornton was elected Secretary and
Treasurer thereof.
5. A.t the regular meeting· of the membership· of the Janitors Polit_ical Club, Incorporated, held on the first Thursday
of July, -1943, to-wit., on the. :first. day of July, 1943, more than
a quorum of the membership being then present, a motion
was made and duly seconded that the officers elected by the
membership on the 6th day of May 1943 should be voided,.
said offices should be declared vacant and new officers should
be elected. This motion was carried by a vote of nine (9)
ayes, and two (2) noes; Thereupon Joseph Simmons, was
elected President, R. W. McNeal was elected Vice-President,.
Gladiola S. Crocker was elected Secreta1·y, and McKinley
Smith was elected as Treasurer. All of said elections of officers being by a majority vote of those present; and at the
same meeting and by a majority vote of those present, Oliver
Langston and R. W. McNeal were elected as members of the
Board of Directors.
6. The said James E. Thornton declines to relinquish his
office as President, Vice-President and Ex-officio member of
the Board of Directors of said Corporation; and the said
.James A. Thornton declines to relinquish his office as Secretary and Treasurer of the said Corporation. The said James
E. Thornton, and James A. Thornton~ a1·e supported
page 5 ~ in this attitude by the defendants John Gilliam,
Allen Roane, and William Askew, who declined to
permit the duly elected officers and directors of the Club to
function and interfered with said officers and directors in the
performance of their duties. The business of the corporation
· is at a standstill, it is impossible for it to enter into contracts
or to perform any· of the matt~rs and things that are necessary for its continued existence and for its effective. functioning for the purposes for which it was organized.
WHEREFORE, in accordance with the provisions of the
law for such case made and provided, and particularly pursuant to Section 3804 of the Code of Virginia, your petitioners
pray that the Court shall forthwith and in a summary way
have a hearing on and inquiry into the matters herein set
forth 011 the 30th day of September, 1943; that Janitors Political Club, Incorporate~ a corporation, James E. Thornton,
James A. Thornton, John Gilliam, Allen Roane, and ·William
Askew, may be made parties defendant to this petition, and
that an order shall be entered by the Court, which order shall:
1. Declare and adjudge that Joseph Simmons is President
of said Corporation, and ex-officio Chairman of the Board of
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Directors thereof; that Elsie "\Vhitelmrst is Vice-President
thereof; that Gladiola Crocker is Secretary thereof; that
Thomas Neal is Treasurer thereof, and that Oliver Langston
and Thomas Neal are directors thereof, and that the parties
last above named are the the only officers and directors of
said Janitors Political Club, Inco1:porated.
2. Restrain the said James E. Thornton., James
page 6 ~ A. Thornton, ,John Gilliam, Allen Roane, and William Askew from performing any of the functions
or duties or exercising any of the authority of officers or directors of said corporation and from interfering in any way
with the duly elected officers and directors of said corporation.
3. Grant to your petitioners such other and further relief
in the premises both general and special, as they may be entitled to and as right and justice may require.
R. H. HOPKINS,
WM. G. MAUPIN,
Counsel for Petitioners.

State of Virginia:
City of Norfolk, to-wit:
This day personally appeared before me the undersigned,
a Notary Public in and for the City of Norfolk, in said State.,
Joseph Simmons., one of the petitioners in the fore going petition, and made oath before me in my said City aforesaid that
the allegations made in said petition are true to the best of
his knowledge and belief.
JOSEPH SIMMONS.
Subscribed and sworn to before me in my City of Norfolk,
Virginia, this 1st day of September, 1943.
::M:y Commission expires : ¥ay 7, 1944.
MARY 1VI. MOORE,
Notary Public.
And afterwards: In the Corporation Court of the City of
Norfolk, on the 30th day of September, 1943.
. This day came the petitioners by their counsel, there being
no appearance for any of the defendants, and upon
page 7 ~ motion of the petitioners · this cause is continued
·
generally.
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And Afterwards : in the said Court of the 29th day of October, in the year 1943.
This cause came on this day to be heard upon the petition
filed herein on the 26th day of October., 1943, by .the petitioners, no answer having been filed by the defendants or any
of them but a general appearance being entered by their counsel Meyer Koteen, Esquire, as to all defendants, upon evidence heard ore tenus by the Court, and was argued by coun·
sel.
UPON CONSIDERATION ·wHEREOF, the Court is of
opinion that no valid by-laws have been adopted by the corporate defendant Janitors Political Club, Incorporated, and
that no valid election of directors or officers has been held
by said corporation; that the stockholders of said corporation entitled to vote at the meetings of stockholders of said
corporation are the following: Joseph Simmons, Elsie White]mrst, Oliver Langston, Thomas Neal, Gladiola Crocker,.R. W.
McN cal, James "Williams, McKinley Smith, James Harrison,
,T mncs E. Thornton, James A. Thornton, J obn Gilliam, Allen
Romie, and William Askew, and the Court doth ·so decide.
And the Court doth accordingly
ADJUDGE., ORDER AND DECREE, that a meeting of
said stockholders be called and held under the general supervision of the Court, at the Courtroom of this Court, at 4:30
o'clock P. M., on the 10th clay of November, 1943; that notice of said meeting has been g·iven to all of said stockholders
except the petitioners R. W. McNeal, and McKinley
page 8 ~ Smith, all of the remaining stockholders being present in Court, and being then notified thereof; that
counsel in this case notify R. vV. McNeal, and l\foKiriley Smith
of said meeting; that the results of said meeting be evidencecl
hy minutes thereof, and certified to the Court by counsel for
the respective parties in tllis case.
And the Court· reserves its decision on other matters presented to it and pending before it is this cause until such
certification has been made, to all of which the defendants, by
counsel except.
And this cause is continued.
And Afterwards: In the Clerk's Office of the said Court,
on the 9th day of November, 1943, the following Intervening
Petition was filed: ·

Janitors Political Club, Inc., etc., v. J. Simmons, etc.
}lage 9}

31

NOTICE.

~l1o, Joseph Simmons, Elsie Whitehurst, Oliver Langston,
Thomas Neal, Gladiola Crocker, R. Vv. McNeal, James WH·
Iiams, McKinley Smith and James Harrison.

TAKE NOTICE, ~hat the undersigned Intervening Petitioners will make application by Intervening Petition., copy
whereof is hereto attached, to the Judge of the Corporation
Court of the City of Norfolk, Virginia, at 10 :00 o'clock A, M.
or so soon thereafter as the undersigned may he heard on the
10th day of November, 1943, to hear and adjudicate the matters set forth in said Intervening Petition, and to grant to the
undersigned the relief therein requested.
Dated this 8th day of November, 1943.
PAUL EDvVARD,
EDDIE WILSON
LEON COLDEN
MAJOR OOLEY
"WINSTON HAULING
By MEYER KOTEEN
TAZEWELL TAYLOR
their Counsel.
Virginia:
In the Corporation Court of the City of Norfolk:
page 10

~

Joseph Simmons, Elsie Whitehurst, Oliver Langston, Thomas Neal, Gladiola Crocker, R. W. McNeal, James ·wmiams, McKinley Smith and James Harrison, Petitioners

v.

Janitors Political Club, Incorporated, a corporation, James
E. Thornton, ,James A. Thornton, John Gilliam., Allen
Roane apd William Askew, Defendants
PETITION PURSUANT TO SECTION 3804 OF THE
CODE OF VIRGINIA.
To the Honorable R. B. Spindle., Jr., Judge of said Court:.
The Intervening Petition of Paul Edwards, Winston Hauling, Eddie ·wnson, Leon Colden and Major Coley., alleges and
represents to the Court as follows:
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1. That they, respectively, are members of Janitors Political Club, Incorporated, a corporation organized and existing
under the laws of the State of Virginia, with its principal office in the city of Norfolk, Virginia: that for the purpose of
this proceedings under Section 3804 of the Code of Virginia,.
they deem themselves to be stockholders of said corporation
although the said corporation is a non-stock and non-profit
sharing corporation and is a· social and fraternal organization., as are more fully set out in the petition filed in this proceedings by the above captioned petitioners;. that there are
over one hundred of such members and stockholders in said·
organization, each of whom, including your Intervening Petitioners, is in good standing and is entitled to the rights and
benefits and to the enjoyment of the privileges vested in him
by virtue of the provisions of the By-Laws of said organization, a copy of which being· hereto attached and marked
''Exhibit A'' and made a part of this Intervening
page 11 } Petition; that the said By-Laws have been regularly and legally adopted by then then e},.isting
members of the organization, at a regularly and lawfully constituted membership meeting, and at which said meeting, all
of the then existing members were present and voted unanimously in favor of its adoption.
2. That Article V, Section 1 of said By-Laws, provides:

'' That the Officers of the Corporation shall be a President,.
Vice-President, Secretary and Treasurer., who shall be elected
annually by the majority vote of the members present and.
voting, and who shall hold office for one year or until their
successors are elected and qualify. Any two positions may
be united in one parcel.',.
That Article VI, Section l of said By-Laws, provides:
"That there shall be elected by the members at their annual meeting each year, a Board of Directors which shall be
composed of three members, one of whom shall be the President, who shall be ex-officia Chairman of the Board. They
shall hold office for one year or until their successors are
elected and qualify.''
That Article VII, Section 1 of said By-Laws, provides:
. That in addition to the annual meeting of the members
and meetings of the Board of Directors, there shall be r~gula1· ·
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meetings of the members of this Club on the first
Thursday of each month, at the Club Rooms at such
hour a~ the members in meeting assembled may
designate.''
page 12

~

That Article VIII., Section 1 of said By-Laws, provides:
"That the membersl1ip Card issued according to Article
II of these By-Laws, shall not be transferable; "That Section 2 of said Article provides that the: "price paid for the
Membership Card is by way of an initiation fee, and that other
than for the privileges of the use of the Club Rooms, the
Membership Card is without value, not transferable and not
assignable.''
3. That the objects and purposes of this organization are
not only set out in the Charter of the Corporation, a copy of
which is hereto attached and marked '' Exhibit B '' and made
a part hereof, but are more fully referred to in Section 3 of
Article III of the said By-Laws, and which reads as follows:
''The Board of Directors are authorized, in their judgment,
to establish and maintain in the main Club Room lawful
games; to purchase and subscribe to books, magazines and
newspapers for the use of the members and their guests in
the main Club Room: and to purchase and sell in the main
Club Room, refreshments of all kinds., including beverages;
to fix the retail price of such refreshments, including beverages. But in doing this the Board of Directors shall keep in
·
mind the purposes for which this Club has been
page 13 ~ formed, and any profits which may be derived shall
be used to buy books, mag·azines, newspapers and
to supply distinguished lecturers for the members of the Club
and their guests. Any sum that may be left over shall be
donated to such colored charitable purposes, as the members
may direct at their annual meeting.
4. Your Intervening Petitioners charge and aver that, notwithstanding that the Charter of this organization gives its
officers the rig·ht to issue capital stock to the maximum amount
of One Thousand Dollars and a minimum of One Hundred
Dollars to be divided into shares of One ($1.00) Dollar each,
yet, nevertheless, this organization has never availed itself
of that privilege and has never issued any certificates of
stock nor does it ever intend to issue· any capital stock in
view of the provisions of the said By-Laws which earmarks
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the said organization as being operated for. the purpose of
promoting social, fraternal and political purposes only and
directs that any profits earned be donated to and for charit:a ble purposes.
G. Your Intervening Petitioners further charge and aver
that., in order for this org·anizatiou commence functioning·· as
a social and political club at the time it was formed in January, 1942, and incidentally, to enable the original organizers
to solicit others to become members of said organization, it
became necessary for said origfoal organizers to equip the
Club Rooms with the necessary furnishings for recreative
purposes and pay the rent for same; and that, inasmuch as
the dues of membership payable by the fourteen original
members, were not ample for the purpose of meetpage 14 ~ ing the said equipment and rent obligations, it became necessary for said original organizers then
consisting of the within petitioners and the defendants, to
raise the fund by making individual loans to the said Club;
that the amount of the loan made by each of them was $67.00,
and that each of them has since been re-imbursed from the
funds of the Club, the sum of $25.00., thereby showing an indebtedness of the Club to each of the said fourteen original
members of the sum of $42.00, more or less.
6. Your Intervening Petitioners further charge and aver
that since the formation of this organization of the Janitors
Political Club, Incorporated, there were held two annual membership meetings and two special membership meetings each
for the purpose of electing· Officers and Directors of said organization, to-wit: on the first Thursday in January, 1942, the ·
first Thursday in January, 1943, the 6th day of May, 1943 and
the first day of July, 1943, respectively; that inasmuch as
your Intervening Petitioners were not members of said organization when the same was formed, no question could possibly arise as to their ineligibility to participate at such meeting; that your Intervening Petitioners were members of said
organization and in good standing at the times each of the
other three membership meetings above mentioned were being· held; that although they insisted and demanded to be permitted to participate at such meetings, the privilege of voting for the eletcion of Officers and Directors of said organization as granted them by the said By-Laws, were
page 15 ~ denied to them by Joseph Simmons, who was the
President of the organization and presiding at the
annual membership meeting on the first Thursday of J anuary, 1943, in which said ruling of the said Joseph Simmons
the other original org·anizers acquiesced; that as a result of
such illegal action on the part of the then managing officers
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of the said organization, your Intervening Petioners were
<1eprived and still are deprived of a vested i-ight to vote at
all annual and special membe.rship meetings of said organization, in direct violation of the provisions of its said ByLaws.
7. · Your Intervening Petitioners are advised that there is
now pending in this Honorable Court, a joint petition of
~T oseph Simmons, Elsie Whitehurst, Oliver Langston, Thomas
Neal, Gladiola Crocker, R. "'\V. l\foNeal, James 'William, McKinley Smith and Jrunes Harrison, the same having been
filed pursuant to Section 3804 of the Code of Virginia, against
,this Club and James E. Thornton, John A. Thornton, John
Gilliam, Allen Roane and William Askew, as defendants, for
the purpose of having determined the question as to whether
or not the election.of officers and directors at the special meeting of membership held on the 6th day of May, 1943, at which
.James E. Thornton was elected President, John Gilliam, VicePrcsident, J olm A. Thornton, Secretary, \Villiam Askew,
Treasurer, J olm Gilliam and Allen Roane., Directors, was a
valid election; that this Honorable Court entered an Interlocutory Order in ~aid proceedings declaring the By-Laws of
said organization to be illegal and invalid, and dipage 16 } recting a new e'lection of officers and directors to
be held in the. Courtroom under the supervision
of the Court, on Wednesday, the 10th day of November, 1943,
at 4 P. M., and desig11ating the within captioned petitioners
and the defendants as being stockholders of the said organization as contemplated under Section 3804 of the Code of Vir~
ginia, and as being· the only ones entitled to vote at such
desig11ated and directed special meeting.
8. Your Intervening· Petitioners charg·e and aver that the
entry of the Interlocutory Order by this Honorable Court as
referred to in paragraph 7th hereof, operates to infringe upon
and destroy the rights of your Intervening Petitioners as
well as of all the other members of the said organization who
are in good standing and precluded from participating at such
designated meeting for the election of officers and d'irectors;
that the said By-Laws of this organization are legal and valid
and grants all members in good standing the privilege of
participating at all membership meeting·s for the election of
officers and directors; that the said By-Laws are binding upon
the Club and all the members alike; that there is nothing in
said By-Laws which gives that privilege of voting for officers
and directors to those designated in said Interlocutory Order,
to the exclusion of any other good standing member; that £or
the purpose of electing officers and directors of the organiza-
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tion, your Intervening Petitioners and all other members in
good standing· who have paid the sum of One ($1.00) Dollar
to the Club as bis initiation fee;, in addition to their
page 17 ~ dues, are conside1·ed · stockholde1~s to the same degree and virtue as any member who lent the Club
some money for the purpose. hereinabove referred to and conditioned upon the loan being repaid.
9. Your Inte1·vening Petitioners further charge and aver
that the said Joseph Simmons, Elsie Whitehurst, Oliver· Langston, Thomas Neal, Gladiola Crocker,. R. E .. )foNeal, James
Williams, McKinley Smith and James Harrison, are. accountable to the Janitors Political Club, Incorporated, and to the.
members thereof~ in the sum of approximately Twenty Thousand dollars, more or less, the same representing the gross
amount which had reached the hands of the said Oliver Langstone, as the former Manager of said Club, from the period
of January, 1942, to the 5th day of April, 1943, the date of
the latter's resignation as Manager,. which he had received
from the sale of refreshments and beverages in the said Club
Rooms; that your Intervening Petitioners, as good standing
members of the said organization, ·have joined the said Janitors Political Club., Incorporated, in instituting a Chancery
suit against the above named captioned petitioners in the
Court of Law and Chancery praying for an accounting and
other relief as a protection of the rights of your Intervening·
Petitioners and all the other good standing members of said
organization; that the said 01ive1· Langston failed to turn over
to the then Treasurer of the Club the monies received by the
former as was mandatory under the provisions of said ByLaws; that the said Oliver Langston also failed to make .a
true and accurate report of the. business transpage 18 ~ acted by him as :Manager to the. Board of Directors
and to the membership of said Club as was also
mandatory under the said By-Laws; that the said captioned
petitioners acquiesced in the unlawful conduct of the said
Oliver Langston; that the selection o-f the said Oliver Langston by the said Joseph Si~mons, as President, was by appointment and not by election by the Board of Directors as
1·equired by the By-Laws; that the majority of the Board
members, namely, James E. Thornton and John Gilliam, protested against the action of said Joseph Simmons in appointing Oliver Langston as Manager, but to no avail; that a new
election of officers and directors under the conditions set out
in said Interlocutory Order entered in this proceedings, will
result in a confiscation of the rights of your Intervening· Petitioners and will cause them and all the other good standing

Janitors Political Club, Inc., etc., v. J. Simmons, etc. .

37

members of the . said Club irreparable loss and damage, as
well as a denial of their civil rights and liberties as are guaranteed by the provisions of the By-Laws of the organization,
by its Charter, and by the Constitution of the State of Virginia and the United States Constitution.
"WHEREFORE, Your Intervening Petitioners pray that
they be allowed to file this I1itervening- Petition and become
parties defendant to the said proceedmgs., in order to have
their rights as well as the rights of all other good standing
members of the said Club, under the provisions of its ByLaws granting them the right to vote and participate at all
membership meetings for the election of officers and directors of the Club, determined; that an Order be enpage 19 ~ tered by this Honorable Court, setting aside the
Interlocutory Order heretofore entered herein ;
that the By-Laws of the said Janitors Political Club, Incorporated, be declared valid and binding upon all the members
in good standing and upon the Club which adopted the same
at a lawfully constituted membership meeting; that the election of officers and directors at the three membership meetings held on the 1st Thursday in January, 1943, on the 6th
day of May, 1943, and on the 1st day of July, 1943, be declared illegal on account of the failure and refusal to permit
all of the good standing members of the Club to participate
at said meetings as required by the By-Laws; that the full
membership be permitted to convene for the purpose of adopting a resolution authorizing the officers of the organization
to apply to the State Corporation Commission of Virginia for
an amendment to the charter of the Janitors Political Club.,
Incorporated, in order that the amended charter may conform to the very intent and purpose for which the said organization was formed and as are expressed in the By-Laws
of tlie organization, and which right of amendment is granted
them under the laws of Virginia; that a new election of officers and directors. be held at a specially called membership
meeting wherein all the good standing members of the Club
be permitted to participate., after giving them reasonable
notice of the time and place of such meeting; that minutes
be kept of the business transacted at such meeting and a report thereof be made to this Honorable Court;.
page 20' ~ that your Intervening Petitioners and all other
members in good standing who wish to join them
in the prosecution of the said Intervening Petition, be granted
i::nc 11 other and further relief in the premises, both general
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and special, as they may be entitled to and as right and justice
may require.
MEYER KOTEEN
TAZE,VELL TAYLOR
Counsel for Intervening Petitioners.
State of Virginia,
C_ity of Norfolk, to-wit:
rrhis clay personally appeared before me, the undersigned,
a Rotary Public in and for the City of Norfolk, in said State.,
Paul Edwards, one of the Intervening Petitioners in the
aforegoing Intervening Petition, and made oath before me in
my said city aforesaid, that the allegations contained in said
Intervening Petition are true to the best of his knowledge
and belief.
PA UL EffWARDS
Subscribed and sworn to before me in my city of Norfolk,
Stnte of Virginia, this 9th day of November, 1943.
·
l\Iy commission expires on the 5th clay of December, 1944.

F. M. CARROLL
Notary Public
page 21

~

The following Answer was filed on the 9th day
of November, in the year 1943.

To the Honorable R. B. Spindle, Judge of said Court:
The joint and separate answer of Janitors Political Club,
Incorporated, a Corporation, and James E. Thornton, James
A. Thornton, John Gilliam, Allen Roane and ·wmiam Askew,
. to a petition exhibited against them as defendants in the Corporation Court of the city of Norfolk, Virginia, pursuant to
Section 3804 of the Code of Virginia, by the above captioned
petitioners.
The Respondents, reserving for themselves the benefit of
all just exceptions to the said petition, for answer thereto,
or to so _much tl1ereof as they are advised that it is material
they should answer, answer and say:
1. That they admit that the Janitors Political Club, Incorporated is a corporation and existing under the laws. of the
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State of Virginia., with its principal office in the city of Norfolk, Virginia, and that it is a non-stock and non-profit sharing corporation and is a social and fraternal organization, as
alleged in the fil·st paragraph of the said petition; but they
deny the further allegation as contained in said first paragraph, that there are only fourteen members in the said orga11ization. Your respondents aver that there are over one
lmndred membe1·s in the said organization and all being in
good standing.
·
2. Your Respondents admit the allegations conpage 22 ~ tained in the second paragraph of the said peti&a
.
3. Your Respondents neither deny nor admit the truthfulness of the allegations contained in the third paragraph of
the said petition, and therefore call for strict proof thereof.
4. Your Respondents deny the truthfulness of the allegations contained in the fourth parag-raph of the said petition;
your respondents specifically charge and aver that one of
your respondents, James E. Thornton was particularly invited to participate at the meeting held on the 6th day of ]\fay,
1943, for the express purpose of tendering him the Presidency of the Janitors Political Club, Incorporated; that his ·
election as President was bv a unanimous vote of the members
present; that he did not seek the office nor did he make any
promise of any kind to any of the members as an inducement
for being nominated and elected President at said meeting;
that the invitation came to him as a great surprise; that he
was not elected President and Vice-President as alleg·ed in
the said petition; tlmt ,John Gilliam was elected Vice-President, and John A. Thornton was elected Secretary and William Askew was elected Treasurer; that the reason the said
election was held on said date was because the former officers
liave displayed great dissatisfaction with the mismanagement
of tho affairs of the Club by the said Oliver Langston who, on
discovering that he was under suspicion, tendered his resignation as Manager, on the 5th day of April, 1943, a month before the said James E. Thornton, o.ne of your respondents,
was elected President; and this, your respondents are ready
to verify.
page 23 } 5. Your respondents neither admit nor deny the
allegations contained in the fifth paragraph of the
said petition, and call for strict proof thereof. Your respondents, however, charge and aver that the petitioners were without authority to hold an invalid anq. irreg'Ular meeting on the
1st clay of July, 1943, and at which meeting your respondents.
did not participate nor recognize,, nor did any other member
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in good standing of the said Club, aside from the said petitioners, themselves, recognize the validity of nor participate
in the alleged. meeting of said petitioners on. the 1st day of
Julv, 1943.
6: Your respondents deny each and every allegation contained in the 6th paragraph of the said petition; your respondents charge and aver that they are the lawfully constituted officers and directors of the Janitors Political Club, Incorporated; that .the affairs of the organization are now in a
much better condition than they have ever been during the
mismanagement of the Club by the said Oliver Langston, McKinley Smith and James Williams; that the said Janitors
Political Club, Incorporated and ten members thereof in good
standing, including your respondents, have instituted a Chancery suit in the Court of Law and Chancery of the city of
No:rfolk, Virginia, against all of the petitioners., praying for
an accounting to your respondents as the regularly constituted officers and directors of the said Janitors Political Club,
Incorporated, for the monies the said petitioners, through
Oliver Langston, the former Manager, received from the sale
of refreshments and beverages <luring the period of January,
1942, to April 5, 1943; that a Notice of Motion for
page 24 ~ judgment had been pending since the 1st day of
September, 1943,, in the Court of Law and Chancery of the city of Norfolk, Virginia, against the said James
W'illiams for the recovery of the sum of $703.04 as representing his indebtedness to the said Club, and which he received
in the capacity of Manager of said Club from the time the
said Oliver Langston surrendered his office on the 5th day
of April, 1943, up to the time the said James Williams was
discharged; that the satd James Williams, throug·h his Counsel, R. H. Hopkins, Esq., expressed a willingness to pay the
amount of $366.94 which the latter claims to be the correct
amount of his indebtedness to the said Club; that as the result of the refusal of your tespondents to accept the said
$366.94 in settlement of said claim, the said petitioners have
resorted to the applicati~n to this Honorable Court for a·
hearing on their petition pursuant to Section 3804 of the Code
.
of Virginia.
7. Your respondents further charge and aver that none of
the petftioners nor those among your respondents., have any
greater standing as members of the Janitors Political Club,
Incorporated, than any one of a hundred other members who
have paid initiation fees and membership dues in the said
organization; that although it is true that no member other
than t;he said petitioners and your respondents had ever at.:.
tended or participated at any of the membership meetings of
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the said Club for the purpose of electing officers and directors
thereof,. yet such action of excluding the one hundred, more
or less, of the other members, resulted from the arbitrary
and improper ruling of the said Joseph Simmons and which
was acquiesced in by the other petitioners; that no
page 25 f certificates of the capital stock of the said Club
had ever been issued nor was any intended to be
issued; that if, by reason of the failure to permit all the members of the Club in good standing to participate in any of
the membership meetings, have rendered the election of officers and directors at such meetings invalid, then your respondents are willing for this Honorable Court to set aside
the Interlocutory Order heretofore entered in this proceedings against the protest of your respondents, and to enter an
Interlocutory Order directing a specially called meeting of
the members to be beld at some place and date to be designated therein and conditioned upon all the members in good
standing being· permitted to participate in the election of officers and directors in accordance wit11 the provisions of the
By-Laws.
1

And having fully answered the petitioners' petition, your
rnspondents pray to be hence dismissed with their reasonable
costs by them in this behalf expended.
And they will ever pray., etc., etc.
JANITORS ·POLITICAL CLUB, INCORPORATED, a corporation,
JAMES E. THORNTON
JAMES A. THORNTON
JOHN GILLIAM
ALLEN ROANE
·wILLIAM ASKE"T
By MEYER KOTEEN
TAZEWELL TAYLOR
their Counsel
page 26

~

State of Virginia,
Norfolk City, to-wit:

This day personally appeared before me, the undersigned,
a Notary Public, for the city of Norfolk, and State aforesaid,
James E. Thornton, one of the respondents whose answer is
above written., and made oath that the statements, matters

.
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and facts contained in said answer, so far as made, of his own
knowledge, are true, and so fat as made from knowledge of
information derived from others, he believes them to be true.
JAMES E. THORNTON
Given under my band in my city aforesaid, this 8th day
of November, 1943.
My commission expires on the 5th day of December, 1944.
F.M.CARROLL
Notary Public
And Afterwards: In the said Court on the 24th day of
November, in the year 1943.
page 27
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THIS CA USE coming on to be heard upon the
motion of the defendants, Janitors Political Club,
Incorporated, a corporation, James E. Thom ton, James A.
Thornton, John Gilliam, Allen Roane, and William Askew, to
file their amended answer to the petition heretofore filed
against them:
ON CONSIDERATION ·wHEREOF, it appearing to the
Court that it is appropriate for said respondents to file said
amended answer, IT IS ORDERED that said amended answer be, and the same is hereby filed.
The following is the Amended Answer filed, pursuant to
the foregoing order:
NOTICE.
To: ·wmiam G. Maupin, Esq., and R. H. Hopkins, Esq .., Attorneys for Joseph Simmons, Elsie Whitehurst, Oliver
Langston, Thomas Neal, Gladiola Crocker, R. W. McNeal,
,Tames Williams, McKinley Smith, and James Harrison.
TAKE ·NOTICE., That the undersigned defendants, in the
petition filed pursuant to Section 3804 of the Code of Virginia, in the Corporation Court of the City of Norfolk, Virginia, will appear, by Counsel, in said Court at 10 :00 A. M.,
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on the 24th day of November, 1943, or so soon thereafter as
we may be heard, to move for the en try of an order allowing·
the filing of the within amended answer of the undersigned
to the original petition heretofore filed against them by you
in this cause. Dated this 22nd day of N ovcmber, 194R

page 28 }

JANITORS POLITICAL CLUB, INCORPORATED., a corporation,
JAMES E\ THORNTON,
JAMES A. THORNTON,
JOHN GILLIAM,
ALLEN ROANE,
.WILLIAM .A.SKE'W,
By l\IEYER KOTEEN,
TAZE,VELL TAYLOR,
their counsel.

To the Honorable R. B. Spindle, Judge of said Court:
The joint and separate amended answer of ,Janitors Political Club, Incorporated, a corporation, and J a.mes E. Thornton., James A. Thornton, John Gilliam, Allen Roane, and William Askew, to a petition exhibited against them as defendants in the Corporation Court of the City of Norfolk, Virginia, pursuant to Section 3804 of the Code of Virginia, by the
above captioned petitioners.
The Respondents, reserving- for themselves the benefit of
all just exceptions to the said petition, for an amended answer thereto, or to so much thereof as they are advised that
it is material thev should amend their answer which has heretofore been filea" in this cause, ask that the following paragraph he included in their original answer which is hereby
affirmed in all other :respects.
8. That as a consequence of the lack of understanding on
the part of your respondents, as to their full rights, and of
their possible failure to have made themselves understood before this Honorable Court at the first hearing of this cause,
they, jointly and severally, do charge and aver
page 29 ~ that at the time they were elected to the offices
they now respectively hold, by the petitioners
herein, on the 6th day of May, 1943, one of the petitioners,
lames ·wmiams, who was formerly the Manager of the Janitors Political Club, Incorporated, and who had in his posses-
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sion, the sum of $703.04~ which he received in the capacity of
Manager, .refused to deliver the same to the current Treasurer, not to William Askew, his successor in office, and which
sum of money has since formed the basis of a Notice of Motion for Judgment which was filed by your respondent, the
Janitors Political Club, Incorporated, against said Williams,
in the Court of Law and Chancery fo'r the City of Norfolk,.
Virginia; that at the time your respondents, as the newly
elected officers~ aforesaid, took office, they discovered that the
petitioners, as the former officers, bad incurred a rent liability which was not paid; and that there was no food or beverages on hand to sell to the members of this organization;
that there was no money on hand in the treasury of the Club
with which to meet the obligations then and there payable~
nor with which to buy a ·stock of food or beverages which had
to be paid for in cash; that it then and there became necessary
on the part of your respondents to make additional advancements to the Janitors Political Club, Incorporated, upon tlie
same principle, basis, and understanding for the repayment
of same as was understood by the petitioners and your respondents at the time each of them made his original ad-·
vancement of $67.00; that each of your respondpage 30 ~ ents did, then and there, advance the sum of $60.00,
and did shortly thereafter advance $65.00, making
a total advancement by each of said respondents of $125.001
in addition to their former advancement of $67 .00, less a
credit of $25.00 1·eceived on account; that at the time this
Honorable Court entered an order directing an election of
Officers to be held by the petitioners and your respondents,,
your respondents were each entitled and are still entitled to
a credit of 167 votes on the basis of $1.00 per share as contemplated under the charter of this Corporation; that each
of your respondents did not discover that he possessed such
right until the 18th clay of November, 1943, that their absence
from the alleged stockholders meeting as contemplated by
an interlocutory order of this Honorable Court is attributed
to the belief that the questioning made by this Honorable
Court at the original hearing had reference to an investment
at the time of the formation of this Corporation and not at
any time thereafter.
And, this they are ready to prove and verify.
And having full answered the petitioner's petition, both in
the original answer and in this amended answer, your respondents pray to be hence dismissed with the reasonable
costs by them in this behalf expended.
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And they will ever pray, etc., etc.

page 31
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JANITORS POLITICAL CLUB., INCORPORATED, a corporation,
JAMES E. THORNTON,
JAMES A. THORNTON,
JOHN GILLIAM,
ALLEN ROANE,
WILLIAM ASKEvV,
By MEYER KOTEEN,
TAZEWELL TAYLOR
Their Counsel.

State of Virginia,
Norfolk City, to-wit:
This day personally appeared before me, the undersigned, a
Notary Public, for the City of Norfolk, and State aforesaid,
,James E. Thornton, one of the respondents, whose answer is
above written, and who made oath that the statements, matters, and facts contained in said answer, so far as made, of his
own lmowledg·e., are true, and so far as made from knowledge
' of information derived from others, he believes them to be
true.
Given under my hand in ·my City aforesaid, this 23rd day
of November, 1~43.
My Commission expires on the 5th day of December, .1944.

T. M. HARROLD,
Notary Public.
And .Afterwards : in the said Court on the 28th day of Dl~cember, in the year 1943.
This cause came on again to be heard upon the papers
formerly read, the order entered herein directing a meeting
of the stockholders to be held on the 10th day of November,
1943, a report of the results of s~id meeting consisting of the
minutes thereof and the by-laws adopted thereat, the intervening petition of Paul Edward and others, the joint and separate amended answer of the defendants to the petition filed
herein., the joint and separate amended answer of the def endants to said petition, and the testimonv of
pngc 32 ~ witnesses taken in open court, and was argued by
counsel.
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is

of
UPON CONSIDERATION "WHEREOF, the Court
the opinion and doth decide that the stockholders of Janitors
Poljtical Club, Incorporated, the amount which each of the
stockholders has contributed to the Treasury of the Corporation, and the number of shares of stock, to which they are respectively entitled are as fo~lows, to-wit:
Subscribers
,T oseph Simmons
Elsie ,vhitehurst
Oliver Langston
Thomas Neal
Gladiola Crocker
K ·w. McNeal
,James \Villiams
McKinley Smith
;J arnes Harrison
,Tames E. Thornton
.J amcs A.· Thornton
J olm Gilliam
Allen Roane
. Will~am Askew

Amount Pa.id In:
$42.00
42.00
42.00
42.00
42.00
42.00
52.00
52.00
42.00
30.00
42.00
42.00
42.00
42.00

Nmnber of Shares
42
42
42
42
42
42
52
52
42
30
42
42
42
42

And the Court doth accordingly decide that each of the
above named persons is entitled to the number of shares of
stock in the Corporation respectively set apposite his or her
name· hereinabove.
And the Court doth further decide that the meeting of the
subscribers to the capital stock of Janitors Political Club, Incorporated, held on the 10th day of November, 1943., pursuant
to a former order entered herein, for the purpose of electing
directors, was a good and valid meeting of the subscribers to
the capital stock and that the action taken at said
page 33 ~ meeting· is accurately and correctly set forth, and
the minutes of sajd meeting are returned to the
Court as aforesaid, which minutes are hereby approved.
And the Court doth accordingly declare that Joseph Simmons, James Harrison, and Gladiola Crocker, were duly
elected as directors of Janitors Political Club, Incorporated,
and are the directors of said corporation to hold office until
the election and acceptance of their duly qualified successors
nt an annual meeting of the stockholders of said corporation
to be held on the first Thursday in February,, 1944; and that
the annual meeting·s of the stockholders of said corporation
shall hereafter be held on the first Thursday of February of
each year.
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And the Court doth further decide that James E. Thornton
was not validly elected as President of said corporation; that
.J olm Gilliam was not validly elected Vice-President thereof;
that James A. Thornton was not validly elected as Secretary
thereof; that ·wmiam Askew was not validly elected Treasurer thereof; and that said James E. Thornton, John Gilli,am,
James A. Thornton, ·wmiam Askew, and Allen Roane, were
not and none of them was ,1 alidly elected as directors of said
corporation. ~t\.nd the said James E. Thornton, John Gilliam,
.Tames A. Thornton, and ·wmiam Askew shall not be permitted
to serve as President, Vice-President, Secretary, and Treasurer respectively of said corporation., anq that said James E.
Thornton, '-T ohn Gilliam, James A. Thornton, William Askew,
1md Allen Roane, shall not be permitted to serve as directors
of said corporation.
page 34} And the Court doth further decide that the form
of by-laws adopted at the meeting of the stockl101c1ers held on November 10, 1943, a copy wl1ercof was submitted to the Court, shall govern the conduct of the internal
business of the Corporation until the next annual meeting
of the stockholders thereof which shall be held as hereinabove
set out; and that at such annual meeting permanent by-laws
shall be adopted by the stockholders in meeting assembled.
And the Cotut doth further decide and order that the costs
of this proceeding be borne, as to fifty per cent thereof, by
t.he corporate defendant Janitors Political Club, Incorporated, and as to fifty per cent thereof by the personal defendants namely James E. Thornton, John Gilliam, William
Askew, James A. Thornton, and Allen Roane.
To all of which foregoing rulings, the said defendants duly
excepted.
And the said defendants having· signified their intention to
apply for a writ of error and supersecleas from the order to
the Supreme Court of Appeals of Virginia, it is further ORD~R~D, that the execution hereof be suspended for a period
of sixty days from the date of the entry hereof, and thereafter until such petition is acted upon by the Supreme Court
of Appeals, if such petition is actually filed withm said sixty
days, upon the said defendants, or someqne for them., entering
into and executing a suspending bond before the Clerk of this
Court, with surety, deemed sufficient by said Clerk, in the
penalty of Two Thousand Dollars, ($2,000.00) conditioned accor~ling ~o law.
page 35
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year 1944.

And Afterwards : In the Clerk's Office of the
said Court, on the 18th day of February, in the
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A Bond in the penalty of Two Thousand Dollars,.
($2,000.00)., was executed by the. defendants,. with sufficient
surety, conditioned as required for a s1.1,persedeas in Section
6351 of the Code o{ Virginia, said bond having been executed
in accordance with Section 6338, of the Code of Virginia ..
And Now, in the said Court, on the 22nd day ·of February,,
in the. year 1944..
This day came the parties, by their counsel, and it appearing to the Court that the said Petitioners have had reasonable
notice, in writing of the time and the place, that the Defendants presented to the Court their Stenographic Transcript of
the testimony,, certain exhibits offered in evidence, exceptions,.
and other incidents of the trial of said cause,. and moved that.
the same be made a part of the record herein.
Thereupon on motion of the said Defendants, the Court
doth sign the said Stenographic Tmnscript of the testimony,.
certain exhibits offered in evidence, exceptions,. and other incidents of the trial of said cause, and make the same a part
of the record herein, which is done within sixty days from theentry of the final judgment herein.
.
The following is the Stenographic Report of the Testimony and other incidents of the trial of the said cause mentioned in the foregoing order.
page 36
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In the Corporation Court of the City of Norfolk,
Virginia.

,Joseph Simmons, et ais.,

v.

Janitors Political Club, Inc., et alsr
RECORD ..
Stenographic transcript of the testimony and other incidents of the trial of the above entitled cause., tried in the Corporation Court of the City of Norfolk, Virginia, on October
26, 1943J and December 3, 1943, before .Hon. R. B. Spindle,.
Jr1, Juctge of said Court; includinO' the motions and objections or the parties, the exhibits offP,red in evidence, the ~ulings of the Court, and the exceptions or th~ parties.
Present: l\fessrs. R. H. Hopkins and William G. Maupin,
Counsel for the Plaintiffs.
.
Mr. Meyer Ko teen, Counsel for the Defendants.
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Phleg·ar & Tilg·hman,
Shorthand Reporters,
Norfolk-Richmond, Va.
page 37

~

Note: Opening statements were made by counsel for the plaintiffs and by counsel for the de-

fendants.
The Court: It is important that we get the issues. 'Let
us see if I can frame up these issues.
l\fr. Maupin: So far as I am concerned, that is all right.
The Court: ·what has this proceeding to do with this
clandestine relation between some A. B. C. officers and the
· officers of the club? I want to define that issue.
Mr. Maupin: The issue may be confined to these points:
(1) Who are the officers and directors of this clubf (2) "'What
officers and directors were elected at the annual meeting in
January of this year? (3) "\Vhat action was taken at tbe
January meetingf (4) What action was taken at the July
meetingf (5) Who are the duly elected and constituted officers of this club? and, If anyone is assuming functions they
are not entitled to exercise.
The Court: All right; you have the statement of the issues, presented by :Mr. Maupin. ,vhat is your construction
of the issues I have to determine?
.
l\fr. Koteen: My construction of the issues is
pap;e 38 ~ not only what Mr. Maupin made reference to, but
whether the officers themselves have complied with
the charter provisions, the by-law provisions, and the A. B. C.
regulations.
Tlrn Court: Isn't that aside from the issues presented
J1ere?
Mr. Koteen: No., sir.
The Court: Wait until I get the Code. I want these issues
defined.
l\fr. Maupin: 3804.
)fr. Koteen: I will ask you to read the footnote under
thnt.

·

The Court: (Reading) '' Any stockholders who may be ag·grieved by, or complain of, any election for directors, or of
uny proceeding, act, or matter touching the same, may, after
giving reasonable notice to the corporation and to any perHon who is to be affected thereby, otherwise than as a stockholder only, make application by petition to the Judge of the
Circuit Court of the county, or of the circuit., corporation or
chancery court of the city wherein the principal office in thi~
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state of such corporation is located, in term time or vacation,
and the said Judge shall proceed forthwith, and in a summary
,vay, to hear the allegations and proofs introduced by the
parties, or otherwise inquire into the matter, or
. page 39 ~ ca uses of complaint, and thereupon establish the
election so complained of, or order a new election,
or make such. order and g·ive such relief in the premises as
rig·ht and justice may require. Pending the hearing and determination of an application to investig·ate an election of directors., the Judge may, by order, restrain the persons claiming to have been elected directors from exercising any of the
functions or duties of the office.''
The Court: v\Tould I have to deal with the conduct of this
organization, Mr. Koteen?
J'\fr. Koteen: The misconduct of the officers, agents and
managers.
The Court: I am not reviewing their misconduct. This
proceeding· is merely as to the legality of the election. The
reason for ousting the other officers, whether it is good, bad
or indifferent; we have to pass on .the legality of it. If that
. is not sound, I want to know why.
l\:Ir. Koteen: Because the Court of Appeals has said this
court bas very large discretionary power in connection with
that particular feature or question.
The Court: If the officers are duly elected, and they are
guilty of misconduct, is this a proceeding under which their
misconduct can be reviewed 1
Mr. Koteen: I would not say so. The Court
page 40 ~ realizes that that section bears ciirectly upon election of directors and no officers. The officers are
president, vice-president, secretary and treasurer. Directors
are directors, and the Court has no jurisdiction., no power,
to determine the legality of the election of a president, vicepresident, secretary and treasurer, because there is no provision f.or that. The only provision referred to in that section
is 3804, which refers only to directors.
The Court: This is a non-profit corporation 1
Mr. Koteen: I failed to mention in my opening statement
that the present organization. has paid petitioners. for all
their stock that they paid in. They are waiting for the payment of the other. I want the record to show that.
The Court: Let us g·et it settled about the directors. Mr.
Maupin, what is your position with reference to statute 3804
applying only to directors 1
Mr. Maupin: I do not think that is a fact. The officers
are elected ordinarily by the directors.
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Mr. Koteen: I think you are mistaken, Mr.. Maupin.
l\'Ir. :Maupin: That is what the by-laws say.
The Court: Unless we get tp.ese issues defined, we will
}Jrobab_ly be here a couple of ~eeks.
Mr. Koteen: There shall be elected by the membei;s, at
their mmual meeting each year, a board of direcpage ·41 } tors., which shall be composed of thre~ members,
two _of whom shall be president ex-officio of the
board, and he shall hold office for one year until his successor
is elected.
The Court: '\Vho has the corporate minute book 1
Mr. !(oteeu: The old offic~rs. They took the books with
them.
The Court : \Vb ere is the charter~
Mr. Koteen: I have a copy qf it.
The Court: Let me see the charter.
(..A. paper was banded to the Court.)

The Court: Mr. :Maupin, this is not (RBS) a non-stock
corporation, but a reg11lar corporation.
l!Ir. Uaupin: ·The by-laws provide for the individual mem.
bership part.
The Court: {The Court read the charter.) There is nothing here to indicate that it is a non.:.stock or a non-profl.t corporation~
..
Mr. Maupin: I don't know whether they had any stock, or
issued any stock under the by-laws.
·
The Court: Now, let's see the by-laws.
Mr. Koteen: I have the original here.
.
Mr. Maupin: (Reads the by-laws.) No stock has been issuecl, your Honor.
.
The Court : Now, l\fr. Ko teen, I see here, in Article 4: '' Annual meetings of the corporation shall be held on
page 42 ~ the first Thursday of . . . . . . . . each year hereafter."
·
Mr. Koteen: Somebody put that in there, but there was ho
· official action taken on it.
The Court: Before I start on this hearing., i_ have to find
what is the corporate structure here. Is there a dispute about
.
.
.
.
the· by-lawst
Mr. Koteen; No, there is no dispute about the by-laws,
but there is a dispute about determining when shall be the annual meeting. 'Jlhat is the copy.
The Court : S~9w me the original then.
Mr. Koteen : That was taken out of the book.
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Mr. Hopkins: We have the minutes of the meeting here.
The Court: In the book there is a blank there as to the
date of the annual meeting.
I\frr Koteen = There was no official action to s-how that that
is the annual day. It was merely a voluntary meeting in
January ~t that time, and uo officers and board were elected.
That was a different proposition.
Mr. Maupin: Let us see if I can get this straight.. Our
contention is that there was a meeting held in January, and
at that meeting the board of directors and officers for the
ensuing year were elected.
Mr. Ko teen: I do not dispute that there was a meeting
on that day, because. there was a meeting.
page 43 ~ Mr. Maupin: Did they go throug·h the motion
of electing officers on that day 1
Mr, Koteen : There was, but I still say that was not the
official day for determining it.
.
The Court: In tpe first part of January it provided an
annual meting to be held; is that trueY
Mr. Koteen: An organization meeting· instead of an annual meeting, I would call it. I would call it an organization
meeting.
.
The Court: What happened on the 25th day of ~Iarch,
1942, and January,, 1943?
Mr. Koteen: They functioned according to the action taken
at that organization meeting.
The Court: Do you mean they functioned between the
25th day of March, 1942, and the first Thursday in January,.
19431

Mr. Koteen : Of course they functioned.
The Court : The charter was not granted until March,.
1942.

Mr. Koteen = That is true.
The Court: It started on the 29th of January; that is
when the certificate was acknowledged. On the 5th day of
Fehrnary they were made a body politic-5th ·day of February, 1942.
Mr. Koteen: That is correct.
page 44 ~ The Court: And on that day it was lodged in ·
the office of the State Corporation Commission,
and on the 25th day of ~farch it was sent down for recordation. The 5th day of February was the date of the granting
of the charter?
Mr. Ko teen: Yes, sir.
.
T11e Court: What meetings were l1ad between the 5th dav
of February, 1942, and this meeting in January, 1943T
..

Janitors Political Club, Inc., etc., v. J. Simmons, etc.
Mr. Koteen:
Mr. Maupin:
Mr. Koteen:
Mr. Maupin:

The minutes will show.
Have you those minutes T
Yes.
May I look at them1
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( A small brown book was produced by Thornton and
handed to Mr. Koteen.)
M:r. Maupin: I want the date of those minutes.
:Mr. Koteen: ·what year-1942 or 19437
The Court: On the 5th day of February, 1942.
Mr. Koteen: Thornton advises that we have a part and
Gladiola Crocker has torn out the other part.
The Court: When do you say the functioning of the club
began-admitting that appears?
(Mr. Koteen talks with Thornton.)
Mr. Koteen: In January, 1942. They started taking in
.
members, that is, stockholders, at $1.00 a share,
page 45 ~ but they never issued any stock. They were called
members by some and stockholders by others because the charter provided for tl1e issuance of stock at $1.00
a share, but they had no certificates, and they were confused,
but from the actions taken thereafter it will be seen that they
were recognized as members.
The Court: You have to have 100 members or shares because the stock was divided into shares of $1.00 eacl1; the
minimum was $1.00.
Mr. Koteen: That is true. I did not represent them at the
time, but each deposited $5 in order to start functioning.
The Court: How do you establish that?
!fr. Koteen: I think that is not disputed by either side.
Mr. Hopkins: If I understand it, there were some minutes
stolen by some members, and the secretary tore some pages
out, and they have them, and we would like to see those minutes.
Mr. Koteen: vVe would like for you to bear from Mr.
Thornton.
The Court: I will not h~ar from Mr. Thornton or anybody
else until we get these issues straightened out.
. Mr. Maupin: I have the minutes of March 26.. The former
secretary, Gladiola Crocker, states that the minpage 46 ~ utes were not kept in this book but in another book,
and they were all turned over to the new secretary. That is to say, up to the time-=-
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l\Ir. Koteen: We deny that.
• The Court: Wait a minute.
Mr. Maupin: They should be in the custody of the present
new acting secretary of tlie club. James A. Thornton is' now
acting·., and the fo1:mer secretary says that she turned them
over to him.
The Court: ·who was the former secretary t
:Mr. Maupin: Gladiola Crocker.
The Court: Have you any. more minutes?
James E. Thornton: I have minutes of the meetings.
The Court : All right. Let's see those.
( A brown book was handed to the Court.)

James E. Thornton: The 10th day of May, 1943.
.
The Court: Do these purport to be all the minutes adopted
by the board of directors or stockholders since you have had
cl1arge of iU
James A. Thornton : Yes., sir.
Mr. Hopkins: These are the sheets that we contend were
turned over.
•
l\fr. Koteen: They are only the 1943.
The Court: This one I hold in my right hand, which is the
one handed me :first as the one that the present
page 47 ~ secretary kept the minutes of meetings in after
he took charge, seems to start on the 10th day of
:i\Iay, 1943. The one I have in my left hand seems to have
started :May 10, 1943.
1\Ir. Ko teen : One is stockholders and the other the board.
The Court: In the right-hand lJook are the minutes of
early meetings, starting May 10, 1'943; and the other, headed
May 10, 1943., is the first meeting of the new board of directorR.
Mr. Koteen: These are the same as these, except re-written. One bears on the other, except these, I think, were copied.
They are identical, but they were re-written. They may not
be the same language, but they are the same text.
The Court: Do I understand that these are rough notes
from which the actual minutes were written?
Mr. Koteen: Yes, sir.
The Court: :Mr. Maupin, will you come here a minute? Do
vou wish to see these 1
·· Mr. Maupin: Yes., sir.
The Court: Now, let me see the other book.
Mr. Maupin: It seems to be more a :financial book than one
of minutes.
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The Court : I see.
Mr. Maupin: Your Honor, the situation is this:
This thing started in February or March, 1942; Thornton assumed oflice in :May, 1943; the secretary of the club acted during the entire time before accession to office; she will testify
that she kept the minutes of all meetings, and those minutes
were turned over to Thornton, and he says that he hasn't got
them. I have asked Mr. Koteen to stipulqte that at the meeting held in January these persons were elected as officers and
.as directors, and functioned as such until May. He says that
he will not do it. To make the record, I will have to take
the time of the Court to prove the meeting was held and that
the records were turned over to Thornton, and they disappeared.
Mr. Ko teen: I would like for the record to show the reason ,ve would not agree to a stipulation of that nature is
because we are in position to show that that alleged meeting
was held-The Court : \Vha t I want to do is to get the preliminary
part covered from a practical standpoint. Tl1e charter says:
"The names and residences of tl1e officers and directors who,
unless sooner changed by the stockholders., are for the first
year to manage the affairs of the corporation, are as follows: .
Joseph Simmons, 2537 Barre Street, Norfolk, Virpage 49 ~ ginia; Oliver Langston, 1134 Church Street, Nor~
folk, Virginia; J olm Gilliam, 1011 Goff Street, Norfolk, Virginia; J. E. Thornton., 4221 Bowden's Ferry Road,
Norfolk, Virginia." '\Ve should be able to show all those
officers, from the time of this charter, functioned.
J\fr. Koteen: Your Honor can readily see from the statement made by counsel that all of those officers mentioned did
not fnnctio'n.
The Court : None of them 1
Mr. Koteen: Some did and some did not.
Mr. Maupin: ,Vho are they?
The Court: Joseph Simmons, president, Gladiola Ctocker,
Secreta_ry,. and Thomas Neal, treasurer; directors, Joseph
Simmons, Oliver Langston, John Gilliam, J. E. Thornton.
Oliver Langston is not an officer or director; Gilliam was a
director and not an officer. So you have two presidents. Then
l1e gave you a board of directors of four people: Joseph Simmons, Oliver Langston, John Gilliam and J. E. Thornton,
which, according to the certificate filed in the Clerk's Office,
unless they were changed, were managing· the corporation for
the first year. The charter was granted by the State Corporation Commission on the 15th day of February. These
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directors undertook to act for this club from J anu-·

page 50

r ary or February, 1942, for any period of time Y

l\fr. Koteen: That part I will admit, but I want,
in justice to my client., to show that if those officers your
Honor just mentioned, displaced one of the dhectors mentioned in the charter from functionil).g, it was illegal, and, for
that reason, I cannot agree to the stipulation Mr. Maupin
asked for.
The Court: I will have to, in some way of my own (and
I am trying to do it by questioning counsel) set up some
beginning. I will take the charter as the beginning point. If
you cannot p1·oduce any minutes, I will hold that Simmons
and Langston and Thornton were directors. Now, I want to
know how long they did function.
·
Mr. Koteen: That is a matter that has to be brought out
in evidence.
The Court: How long do you claim {hey functioned Y
Mr. Koteen: All except Thornton functioned for year.
The president is not a director.
The Court: Joseph Simmons, Langston and Gilliam were
not officers. They acted as directors of that corporation from
the time of the charter until when?
Mr. Hopkins: Until ~anuary of this year.
Mr. Koteen: The board of directors you just called out,.
except Thornton., was for the year, but Thornton was displaced in November, in the manner stated in my
page 51 ~ opening statement.
Mr. Maupin: It is very obvious that these officers and directors, named in the charter, functioned either
.until the January meeting of this year or until the l\fay meeting of this year. If there was a meeting in January, as the
by-laws require, and officers and directors were elected during the ensuing year, then those officers ran in the place and
stead of the prior directors. These officers continued on until
the May meeting. There can be very little question about
that,. and we are prepared to prove that tllere was a regular
meeting of the membership in January, 1943, at which these
officers and directors named in the third paragraph of the
petition were elected. I am prepared to prove it. I would
like to have that stipulated, but if he will not, we will have to
prove it. I do not ask you to stipulate anything as to the
legality or irregularity of the January meeting of this year;
I simply ask you to state that there was a meeting of membership.of the Janitors Political Club on the 7th day of January, 1943.
Mr. Koteen: No, not of the membership; they never J1ad
a membership meeting.
.

a
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_ The Court: Of the stockholders?
Mr. Maupin: All right; stockholders.
page 52 ~ Mr. Maupin: Thirteen stockholders f
Mr. :Maupin: The meeting of the entire membership of the club.
Mr. Koteen: No; there was no meeting of the entire membership of the club.
Mr. Maupin: I can't get anything at all.
. Mr. Koteen: The only thing I will agree to is that thirteen
stockholders went to somebody's residence and held a meeting·. The meetings were not held at this place.
The Court : Let's look over these minutes and see what
they are. I will have to make the most I can of it by reading
between the lines. (The minutes were examined.) That purports to be, I take it, a meeting of the board of directors.
Mr. Koteen: It was supposed to be a stockholders' meeting, because they never held such meeting after its foundation.
The Court: Mr. Maupin, it seems to me, from a somewhat
superficial review of these by-laws, that the members and
stockholders are distinct. The charter says that there shall
be a minimum of 100 of $1.00 each.
Mr. Maupin: Is there any minute to show that stock was
issued 1
Mr. Koteen: No.
page 53 } Mr. Maupin: I want to know whether the stock
of this corporation--has any stock been issued to
any of the inembers or so-called stockholders 1
Mr. Koteen: No, except this., that only when the present
officers were elected (that is the first thing) was the stock issued. No one here has a form of non-profit sharing certificates sold on the market, and we had to write the certificates
out, and I have the blanks in my office. Previous to that time,
nothing was done.
The Court: It looks to me like I will have to organize this
corporation.
Mr. Koteen: There is no question about it.
The Court: Have the charter and by-laws been adopted 'l
:Mr. Koteen: Yes, sir.
The Court: (Reading): "Membership. Janitors in the
Norfolk area shall be eligible for membership. A membership. card shall be issued to each member for the sum of $1.00.
This membership card shall entitle its lawful holder to admittance to the club rooms and to all the rights and privileges
of membership enjoyed by members of similar social, fraternal, recreational and political clubs. Each membership
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card shall be signed by the president and the secretary and
the corporate seal affixed thereto.''
page 54 ~ Mr. Maupin: I don't think the word ''stocRholders" appears in the by-laws.
The Court: If it is a stockholders corporation, there has
to be a meeting· of the stockholders.
.
!fr. Maupin: Mr. Merrill drew both the charter and the
by-laws. In the by-laws it provides for the internal management of the corporation. Apparently the membership is
based upon theThe Court: It is sort of confusing just what the status
of this organization is. The charter was- framed as an ordinary corporation charter, with the maximum and minimum
capital stock. '' The annual meeting of the corporation shall
be held on such and such a day." Then it says "The officers
of the corporation shall be a _president, vice-president., secretary and treasurer, who shall be elected annually by the majority vote of the members present and voting; and who shall
hold office for one year or until their successors are elected
and qualify.'' Is ''membership'' in contradistinction of
''stockholders'' 1 '' The secretary shall keep the minutes of
nll meetings of the board, and the members of the club.''
Mr. Maupin: I pi·esume all that means is meetings of the
members.
The Court: '' The secretary shall have charge
page 55 ~ of the corporate seal, membership book, and such
other books and documents as the board of directors may direct.'' '' The membership cards, according to
Article 2, shall be issued, and the membership card shall not
be transferable.'' It seems to me it is an interminable situation. There is no provision for stockholders. Someone has
to control somewhere. It seems to me we have to set this up
all over.
Mr ..Maupin: It seems to me what we have to determine is
who paid in the money, and then hold an election to see who
are the duly constituted dfrectors and officers of the club. It
seems to me that the charter and by-laws are both in conflict.

The Court: That is the way it seeins to me., Mr. Maupin.
I do not see how we can get through with this controversy
with the minutes and the charter and by-laws I see.
Mr. Hopkins: At the time the corporation was organized
for the purpose-it was a business charter, an eleemosynary
·
charter.
The Court : It certainly is not a regular charter.
1\fr. Maupin: What are the dues?
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Allen Roane ( Colo1"ed) .
The Gourt-: $LOO..
.
.Mr. l\faupin: Can we ascertain what per ceut has paid
membe~·ship due~ in the club, for the purpose of
page 56 } organization and so forth, and how much stock
each person is entitled to, and set up the stockl10Iders or membership in that manner?
The Court: Someti1i:ng iike that will have to be do_ne, but
apparently some of it has been done.. Is Roane here!
Mr.. Koteen: _Yes, s1.r..
The Court: Come here.
.ALLEN RO.A.NE, (Colored))
was examined as follows :

By the Court:
.
. Q. .A~e you the l)er.son mentioned in these minutes of
March, 1942, mentioned as Allen Roane f
A. .Yes., sir.
.
Q: 1Vbat did you pay the $50 fort
A. For joining.
.
.
Q. What was your understanding of what you got for the
$50?
A. My understanding was this: We would have to buy
the bonds and so forth, and I wanted it as an investment if
we made money.
Q. If the club made money?
A. Yes, sir.
page 57 } Q~ You would get your money back Y
A. Yes, sir.
.
Q. .At some time you went in as a stockholder; clid you
ever get a certificate of stock, or anything like that?
A. Yes., sir.
By Mr. Maupin:
Q. You got a membership card; did you ever get anything
besides that membership card 7
A. No, sir.
Q. When you paid $50, the o:p.ly understanding was if this
clu)J made money you would get your money back Y
.
A. Yes,, sir.
The Court :
stockholder.

Then I think he should be regarded as a
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Elsi'e Whit'ehiifst (Colored) ..
By the Court::
Q. Somewhere I saw the membership dues were every two
months; when did you pay tile membership dues to join the
club f Did you pay more than $50 a month i·
A .. I paid $5.00 once, and I paid $12 ..00.
Q.. And you ~id $50 first 1·
A. Yes, sir, and then I paid $5, and then I paid $12..
Q.. Somewher~ I saw here in these by-laws that the dues
were to be a dollar·
Mr. Koteen: The State Corporation Commission has written in reply to a letter of inquiry that they have to charge
$LOO every three months .
. page 58-~ James Thornton: In making application for the
charter,. they sent us info1·mation and it was all
correct except we did not state what the monthly dues of the
members were. They sent back to know., and we got together·
and decided it would be a dolla1· a quarter1 which would be 32e
per month.
The Court: I have to try to get knowledge of what was:
done with it. I require a police report on these non-st.ock
charters, and "they come and get a charter for a· non-stock
company, and then go back and form a stock company. They
do not have to get a certificate by the Judge to get a certifi.eate
in Richmond.
Is Elsie Whitehurst heref
James Thornton: Yes, sir.
The Court : Elsie, come up here.
ELSIE WHITEHURST, (Colored)
stated as follows :

1

,

By the Court:
Q. How did yon get the title of vice-presidentf
A. Bv the directors.
Q. When?
A. When it was organized.
Q. When was it organized?
p~ge ~9 } A~ May.
Q. I have the minutes here. That purports to
be signed by Elsie Whitehurst, vice-president, and Oliver·
Langston, acting secretary. Did you write that., or did somebody elseY
A. No; I didn't write it.
Q. Do you recall that Y Do you remember this f
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Joseph Simmons (Colored).

A. Yes,, sir.
Q. Were you acting as vice-president that night?
A. Yes., sir.
Q. Did you ever pay anything to this club?
A. Yes,, sir.
Q. How much did you pay!
...\. $67.00.

Q. What did that represent¥
A. The officer said that he had to have a certain amount
of money, and each person who came in as a stockholder was
required to pay $50.
By Mr. Maupin:

Q. Did you pay the sum in that Roane said?
A. Yes, sir; but I paid mine in small amou:11ts.
Bv the Court :

·Q. What did you understand you were to get for your
$50.00?

A. It was supposed to be for charity, unfed children and things of that sort, and if the club made
enough money we would get our amount of money.
How many people paid that $50 ¥
I think thirteen.
Do you know the names of them?
I do.

page 60
Q.
A.

Q.
.A.

~

The Court: Let me see the pleadings.
Mr. Maupin:
Q. Did Joseph Simmons pay thaU
A. Yes, sir.
JOSEPH SIMMONS, (Colored),
was called and stated:
Examined by the Court:
Q. Did you pay f
A. Yes, sir.
Q. How much did you pay7
A. $55 at first, and we had an ice box and it cost each one
$12 to pay for the ice box.
.
Q. Now, if I get the picture., you started off with $50; each
person put in $50 7
A. Yes, sir.
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Gladiola Crocker (Colored).
Q. Then this $5, and the $12 for an ice box?
A. Yes, sir, and $5 for one specific thing.

The Court: Put down Simmons. "'\Vho else were in that
group?
page 61

~

GLADIOLA CROCKER, (Colored),
stated as follows:

Examined by the Court:
Q. Did you pay any money into this club?
A. Yes, sir.
Q. How much did you pay?
A. The same as the others.
Q. $67.00?
A. Yes, sir.
Q. In the same way-$50 and $5 and $12?
A .. Yes, sir.
·
Q. The $50-you have heard the others -statements? $50
for tl1e full initial stock, and the other for the things you
,vantecl to buy for the club; is that the way it was?
A. Yes, sir.
Q. And you got $67.001
A. Yes, sir.
]Hr. Maupin: Your Honor might ask whether they got any
back.
The Court: You have an impossible situation here, and
I will have to use some plain common sense to set it up.
Mr. Koteen: I didn't want the record to show that they·
had gotten it all.
The Court: They got their proportion of it.

Bv the Court :
"
Q. You all got some of that money back?
page 62 ~ A. Yes, sir.
Q. Did everybody get the full amount? Did
everybody who put in on this get the same amount ·of money
back?
A. Yes, sir.
Q. Now., let us see how many more.
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OLIVER LANGSTON, (Colored),
stated as follows:
Examined by the Court!
Q. You are put down as one of the original directors ; did
you ever function as a. director f
A. Yes, sir.
Q. When did you first function as a dire.ctor 1
A. We first paid $5.00. We paid for the building we wanted
-that is, for the rent. After that we paid $50, and some paid
in casl1 and others on installments.. . , .............. , ..... ,
-came around and wanted a box, and I was fixing it, and they
wanted a 11ew box, and they .divided the amount of money,
:and it was $12. After 1·aising the first payment, it waa $30
.a month on that box.
By Mr. Maupin:
Q. You put in $5.00?
.A. $5.00 was for the house.
By the Court:
Q. And $12 for the box?
A. On the bax.
Q. And then $50-where does that come in?
A. We drawe.d some money out of the cash register.
· Q. What was the idea of putting in the $50?
A. The $50 was for the be.er box and furniture and things
· like that.
Q. That was the original layout?
11'. Yes, sir.
Q. That· did not produce enough money to equip the club
like you wanted to equip it?
·
A. No, sir.
Q. You bought the ice box!
A. Yes, sir.
Q. How many }Jeople came in .qn that $50 or $67'
A. All of them.
Q. µet's see who they are; did Elsie Whitehurst.?
· A. Yes, sir.
·
·
Q. Did you pay!
A. Yes, sir.
Q. Did Thomas Neal pay?
A. Yes, sir.
page 63 }

The Court: Thosmas Neal, did you _pay $67.00?

M

Supreme Court of Appeals- ~f Virginia

Oliver Langston (Colored).
Thomas Neal~ Yes, sir; I paid $67..
.
The Court: R. W. McNeal; is he here °l
page 64 ~ A. No, sir.
The Court: Did he pay any f
A. Yes, sir.
The Court: James Williams Y
A. Yes, sir.
The Court: Did he pay $67 Y
A. Yes, sir.
The Court : McKinley Smith; did he pay t
A. Yes, sir.
The Court: James Harrison Y
.A.. Yes, sir.
·
The Court: How much did you pay f
A. The same as the others ..
The Court : $67.00 Y
A. Yes, sir..
The Court: James E. ThorntonY
A. No, sir ; he didn't pay. James E. did.. '
The Court: James A. Y
A. No,, sir ; James E. paid part.
The Court: James E. Thornton; how much did you pay!
· A. $23 or $24.. Since then I paid the whole $55.

Mr. Koteen: That was at the time of the election, May
6thY
Langston : He only paid $55.00. He didn't pay on the
box.
page 65 ~

The Court: He has paid $55.00t
A. Yes, sir.

Mr. Maupin: James A. Thornton!
A. He paid it all.
The Court: He paid $67.00 f
A. Yes, sir.
The Court: John Gilliam: You paid $67; is that rig;hU
A. Yes, sir.
The Court : William Askew; did you pay $67 t
A. Yes, sir.

Mr. Maupin: Everybody seems to have paid except1 .

The Court: Is there anybody else who paid $67 f
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Janies Willimns (Colored) .

.A. That is all.
Tl1e Court: That looks to me to be the original membership.
,
Mr. Maupin: Yes, sir. They have all paid $67 with the
exception of James E. Thomton, who paid $55.
JAMES WILLI.A:M:S, (Colored),
stated as follows:

By Mr. Kotcen:
' Q. You occupied the position of manager there at one
timet
page 66 ~ .A. Yes., sir.
Q. Do you know where this money that Langstone just stated as having been paid in-have you ever seen
the money?
.A. I don't know.
Q. You have iiever seen the money those people paid 1
A. What is the question?
Q. I asked you to tell the Court have yott seen the money
paid in by those who said that they paid in?
A. I bave to work. I paid mine.
Q. To whom did you pay iU
A.. To Mr. Langston.
Q. To whom did yon pay yours f
A. I paid it to Mr. Langston.
Q. To whom?

A. Mr: Oliver Langston. He was the manager.
(l And you paid it to him 1

A. Yes, sir.

The Court: ,Joseph Simmons. "\Ve have heard from Oliver
Langston, Thomas Neal; we have heard from Gladiola
Crocker, R. W. McNeal-did we hear from him?

A. No, sir.
Q. Is he here?
A. No, sir.

Q. Is he a stockholder?

._
Mr. Maup_in: Yes,. sir; Oliver Langston said so,
page 67 ~ and no one contradicted him. He paid $67.
The Court: J i,mes Willhtms t
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J a·mes W illia.m,s (Colored).
A. He just stated.

The Court: :McKinley Smith?
Mr. Maupin: I don't think he is here.
Mr. Koteen: Did be pay, Langston?
. A. Yes, sir.
The Court : James Harrison f
A. A.11 right; yes, sir.
The Court: You have nine petitioners here.
Mr. Maupin: Yes, sir, and five defendants.
The Court: vVho are the defendants?
A. James E. Thornton, James A.. Thornton., John Gilliam,
.Allen R_oane and ·wmiam Askew.
The Court : ·wm coun~el consider this aspect here now:
I doubt if there has been any meeting.
1\Ir. Maupin: I think what would have to be done would
he to consider these specific stockholders to the amount of
their contributions, and have a meeting of them, giving them
a proportionate share of stock, assuming each put in the total
amount or a minimum. I don't know whether one share of
stock is entitled to a vote, or whether the membership is en~
titled to vote.
The Court: I would think that by the time that was clone,
and by the time you got to the Court of Appeals,
page 68 ~ it would be rather burdensome. I think that we
should organize the corporation according to the
clrnrter.
Mr. Koteen: As far as the legality of the pleadings is
concerned. So far as authority, if the Court please, I think
there is sufficient language to warrant the conclusion that
none other than members who have paid in are entitled to
bold legal meetings under the law. That is my position ..
The Court: Now, let us get down to the practical part:
With the charter you have, and the fourteen people who have
put into this corporate structure., can you set them up as
stockholders and let the by-laws provide for those stockholders and their rights as stockholders, and then let us get .the
vote of those stockholders as to how they want the members
to come in Y How many members have you, Mr.I{oteen Y
Mr. Koteen: 100, about.
·
The Court: Then, do you claim that those 100 members
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who are outside of the courtroom have any dghts in the property!
Mr. Koteen: Yes, sir.
.
The Court: How do you justify that claim?
Mr. Koteen: By the by-laws. The by-laws give them that
·
right. The mere fact that fourteen members adpage 69} vanced money with which to put the club up,
doesn't make them in. the status of members. It
gives them the standing that they·were advance members~ but
1,0 far as niembership is concerned, they are members as well
as anybody else who came in on the basis of $1.00; and as
all ·the rest here have testified that they are going to get their
money out, if there was sufficient amount on hand at the time
they paid $67, with this sum owing-, they would have gotten
it. They offer $350., which is now being held by one of the
officers. The purpose of the organization is charity and to
help the underprivileged and to promote the standing of the
race. It is a paternal organization in every sense of the
word. 1I am trying to bring out the fact that there is no distinction.
The Court: You have a charter that. provides for $100.
minimum caJJital stock, divided into $1.00 each, and you have
to have 100 shares to comply with the corporate laws of Virginia. This club is cl1artered as a club, and they have to file
an income tax. This corporatio~ owns property. If it wants
to admit people to membership on such terms, that is one
thing, but the ownership has to be set up, and the ownership
]ias been set up in these fourteen people, and the members who
want to use their equipment are provided for in
page 70} the membership, and the by-laws ought to be
amended to provide for the election by stockholders unless you want to expand it and these people voluntarily
relinquish to put themselves on a parity with the other members of the club. So far as the operation of the club is concerned, they should be on a parity. So far as ownership is
concerned, they need not be on a parity. There is no reason
why the fourteen people who put in their money should not
be in control of it. They certainly have the legal right to do
so under the charter.
Mr. Koteen: I want the record to show that the position
the defendants take in this matter is that the by-laws have
been adopted by the very petitioners participating, and inasmuch as the membership status is definitely defined., that the
membership as at present constituted should be given the
rig·ht to re-organize .and that. these members who originally
advanced money with which to equip the club, and to whom
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there is a balance due of approximately between $25 and $30,
should be repaid, as stated by them in open court, out of the
proceeds of any funds realized from the operation of the club;
and that these particular stockholders may have greater purpose in the organization, for the purpose of amending the
by-laws, than the present membersh1p 1 who have become members legally, properly, and under the administrapage 71 ~ tion of the former officers, as well as the' present.
The Court : ]\fr.. Koteen, you understand you
are now in a court under statutory proceeding. Unless you
gentlemen can give me a good reason why I should take this
case from the law court into a court of equity and set up the
machinery in a court of equity~ I do not see any reason for
it. It may be that I will have to go beyond the exp_ress terms
of the statute to settle- this controversy.. But you are here ..
It is quite apparent that by enlarging· the scope of it, I can
settle this thing. _I do not say I will settle it to everybody's
satisfaction, but I can settle it, and after that, as this club
progresses, it can do what it pleases.
.
·
I am not concerned with how many members it has, bnt I
am prepared to say the fourteen people who put in the $50
have rights superior to the membership who come and pay
$1.00 per quarter ..
Mr. Koteen: In answer to that, Your Honor, I state that
this court has wide discretion. Your Honor can enter such
orders as the court thinks proper.. It is my thought that the
way to solve the present situation is to continue the hearing
and give the members the right to re-elect and re-organize,
ancl not to differentiate between those members wl10 advanced money· for equipment as against those who
page 72 ~ have not been called upon to advance money for
equipment; and that after such election and reorganization, to return to this court. an_d make report of its
deliberations and action, and then the Court can state what
action we· should take.
'l'he Court: If I had this resolved into a suit., I would not
hesitate f'or a moment to rule that these fourteen people
owned the corporation-I probably can't go that rar under
tl1e pleadings, but t can hold that these fourteen people are
sto~kholders, and entitled to it, and who have not receiv~d
tl1eir stock, andj therefore, entitled to vote~ I know that I
can't go that far under the pleadings...
.
Mr. Koteen: Not with respect to· the election of officersunder th-e statute.. I do not think the Court has authority to
determine th~t question with respect to officers, but as to the
election of directors, because it says specifically directors1 bnt
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it does not say officers. Where it says for directors, it is
meant for directors only.
Mr. Maupin: Your Honor, it seems to me the way to handle
this thing is so~ewhat along these lines: For your Honor
to hold that this club has no officers and has no directors and
no stockholders. There has never been a legal election., and
there has never been a legal adoption of by-laws.
page 73 ~ For your Honor to hold that these fourteen people
.
are stockholders in this corporation and entitled
to receive certificates as evidence of the stock and that each is
entitled to vote in accordance with the stockholding in each
and all cases except James A. Thornton, and that the election
be held for the purpose of adopting by-laws, of electing directors, and having those directors, in turn elect officers of
the corporation; we have here a situation where there are two
sets of de facto officers and no de juris electors and no by-laws.
Mr. Koteen: If your Honor please, the reason why the
defendants tak~ the stand as reflected by my previous statement is due to this condition, that if this corporation follows
its present inclination to allow the original stockholders to
vote upon a re-organization, tlien the Court, instead of lumding down an opinion in the front door, hands down an opinion
through the back door, it is very apparent to the Court and to
everybody within the hearing distance of the Court that tlrn
petitioners are at odds with the defendants; and this hearing,
granted under the statute., while it is summary in its natpre,
is an equitable substitute for a chancery suit.
The Court: I agree with you.
page 74 ~ :Mr. Koteen: It is an equitable substitute for a
chancery suit. In the face of that situation, for
the purposes of the record, I state that when the Court says
that the members shall not be the ones to re-org·anize, but the
ones to do so are the men who have caused so much trouble
in this organization with the first officers, and who are agreed
to throw out the officers who are now the defendants, that is
tantamount to delegating the ouster to the nine members, instead of the court's doing so by an equitable method.
:M:r. Hopkins: If your Honor please, Mr. Koteen seeks to
have the minority rule the majority at the time of its reorganization.
The Court: I am prepared to do one of two things : to proceed to settle this controversy entirely by order or decree, 01:
to give the parties an opportunity to adopt their own bylaws. I am prepared to rule that these by-laws are null and
void. They have never been legally adopted. I am prepared
to rule that the fourteen people are stockholders in this cor-
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poration and entitled to their stock, pursuant to their charter, which provides for a minimum of 100 shares. I am prepared to hold, and so order., that no election has
page 75 ~ been held, which is a valid and legal election. I am
prepared to enter an order that an efoction be held ..
I will refrain from making any comment about the by-laws,
.but I think the by-laws should be amended and adopted, but I
will not put that in my order.
I am prepared to enter an order along the lines indicated.
I do not know who is the majority and who is the minority.
·Mr. Koteen: Your Honor will riot hear the evidence?
The Court: I am not interested in all this controversy
about the A. B. C. Board. I haven't anything to do with that.
I have heard all the evidence, it seems to me, as to the corporate structure, and that is the only thing· I should hear to
lletermine it.
Mr. Ko teen: I would like for the record to show this statement: The defendants, upon hearing the announcement of
the Court as to what it is ready to do with respect to an order for the disposition of the issues in this case, except to
the opinion as expressed and the ruling· of the Court with
respect to disfranchising the members of the club from having the rights to re-org·anization and to re-adopt a set of
by-laws in view of the past history of the club. These exceptions are based on the fact that statute No. 3804 does not
give the Court jurisdiction to do so; also upon the fact that
the petitioners, who were examined by the Court
page 76 ~ on the question of the amount of money each has
paid in and received back, liave admitted that they
expected the return of that money, and, therefore, are not
entitled to be recorded as stockholders.
Mr. Koteen: I expect Mr. Maupin will prepare an order
such as the Court has announced it would enter.
The Court: If Mr. Maupin is g9ing to prepare the order,
all right. It seems to me the order should provide for a
proper hearing, and the result of the election should be reported to the Court; and that this will not be a final order.
l\fr. Maupin: I think the order should determine the place
aud time of meeting, as there is nobody to order it.
The Court: I will determine it. If you can ·agree on it,
all right.
· l\fr. Maupin: I will ask these people if there is any preference for the time and place to hold the meeting?
·
The Court: I will hold it in the courtroom.
A Bystander: I move that we have it in the courtroom.
Mr. Ko teen: Note an exception.
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].\fr. Maupin: Just a minute, Mr. Koteen. Some afternoon
next week!
The Court: The only trouble there is I am starting a new
term, a11Cl I don't know whether the case will last
page 77 } into the afternoon. vVe will have it at 4 :30 in the
afternoon.
Mr. Maupin: I think everybody is here except a few of
the fourteen.
\Ve can notify them.
·( After some discussion, it was determined to hold it at
4:30 Wednesday, November 10, 1943.)
The Court: That means that twe]ve of the fourteen are
here now, and that they have been formal]y notified that, pursuant to the order of this Court., the election is to be held
under the direction and power of the Court on the 10th day of
November, at 4 :30 o'clock P. M., in this courtroom.
l\fr. Koteen: The defendants except to the ruling of the
Court with respect to the calling of the meetin~ in the courtroom on the date designated, on the ground tnat it is without authority under the. statute to do so. The defendants
also except to the ruling of the Court in not permitting evidence to be introduced lJy the defendants to show irregularities and violations of laws on the part of the former officers,
now Imown as the petitioners.
The defendants also take the position that, so far as the
issues in this case are concerned, that the evidence should
·
be heard by the Court, and that if the by-laws inpage 78 ~ troduced in evidence were not adopted legally, as
the defendants maintain, that they were adopted
by the stockholders whom the Court gives authority to reorganize by virtue of the fact that they have functioned thereunder, and ha:ve recognized the validity of those by-laws.
page 79}

PROCEEDINGS.

On further hearing, December 3., 1943.
Opening statements were made by counsel.
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JAl\IES' E. THORNTON, (colored),
was first ,duly sworn, and testified as follows :

Examined by Mr. Taylor:
Q. Your name, residence and occupation f.
A. My name is James E. Thornton; 4221 Bowden 's Ferry
Road; I am a janitor.
Q. And you are the same James E. Thornton mentioned in
the papers filed in this proceeding Y
A .. Yes, sir..
Q. And one of the original organizers of the Janitors Political Club, Incorporated T
.A. Yes, sir.
Q. And you are mentioned, I believe,. in the charter of that
club, are you not 1
A. Yes, sir.
Q. vVas any money ever paid in on account of the stock!
A. No, sir; there was no money paid in on ·account of the
stock. We all made up a sum of money to get the corporation started.
page 80 ~ Q. How many were interested in the organization of the corporation Y
A. Fourteen started and one dropped out.
Q. The fourteen mentioned in this paper-five on one side
and· nine on the other; is that correct,
}! • Yes, sir.
Q. And it started to operate under the charte1·., did it notf
A. Yes, sir.
·
·
Q. What did you do in connection with thatf
A. We :first decided to raise some money to equip the building·.
.
Q. How did you raise the money f
A. The first payment that we made was $5; that was to pay
rent, and then $50 a month. The first was to pay the rent,
and the next was $10.
Q. It has been testified or stated in the papers filed that
the fourteen each paid in $67, with the exception of yourself,
and you paid in $55; is that correct f.
A. Yes, sir.
.
Q. And there was paid back on account of those advances
how much?
A. $25.00.
Q. Did you get your $25 f
A. No, sir.
page 81 ~ Q. Did each of the others get their $25 f
A. No, sir.
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James E. Thornton (colored).

Q.
$30?
A·.
Q.
A.

So you had coming to you, on account of the advances,

I had $30.
And all the others had $42, didn't they!
Yes, sir.
Q! And tw~ of them, I believe, had $5.2.00; is that right 1
A. Yes, sir.
.
.
Q. So that makes $398.00 that was· shown in t~1e minutes of
the meeting held on Novem~~r 10, 1943, w}lich is still unpaid
to t:p.e n~n,e petitioners; is that tight 1
A· Yes1 sir; that !S right.
.
.
Q,. And that left of the first $67.00 and the $5~.00 paid by
YW1, by tlrn ~ve,. th3:t left $J9ROO on a,c;couht of the origfoa1
advance¥
A,. Yes, sh; the or-tginal advance.
.
Q. +bat is to the five defendants, of which you ai'e one1
~- Xes, sfo.
Q. ~ow, ~hQ ~~came t~~ first o~cep, of thi~ club¥
.
,A. J"~s~p};i S~mons ;wa.s the presulent; Gladiola drqc.kel'
\vas secretary; Elsie vVhitehtlrE!t was. vi~e~presiden.t, ai,i.d N ea1
{I can't think of his name) and the. gentleman sitting over
there was the treasurer.
.
Q. How long did tlmy <:,ontl.~ue in office Y _
p~ge ~g ~ -A.· Th~_y. c_oµtin.~~4 in office ~bo~1t ten months.,
. . . Q. A»d wh~n pjd they gp out of office t
.
1\. W~ll.,_ th~ d~tes ~ doi.I't r~emb~r. The secretary has

t:µ~~- . . . i
Q..

A.

W~~

'

1t thl~ ye~r. t

Yes, sn\
Q. I:!\ t.he spr,h-1g o,£ this year 1

A. Yes, sh.' . .

-· - - .

Q. And who took their placeE\ ~
. .
A· ~ sµqyeed~ct tha ,PresJqe~t~ as pr-e~icle.:µt of: tlt~ organization., and James A. Thori1ton was alread)! ~~~i~tSi~t s~ci·etary.
He was assistant secret~HY.'b;~f~r~ th~s~ ~~~r-s .we~·e e,lect~d.
Jolwi GHlif\:t;n. W:~~ t~1e. yice-p1·~~\~ent:,. a~q a,t. tb,~t tjIUe l\'lc1\\i,)e.Y< ~wit~ a1so pad,_ h~~l.1 ~l~~t~.c;I; priQ:r; to th~t as. &ssistant
. IDi~fitg~r ~1\cli tre~s:\liWr, so, :P.~ Qc;>ntjnµ~« tq '1,e a~sh;t~nt treais.--:
ur.~;i:-. · ~~,er the offa~~rs w~~~- ~~~~_g~d -qntil about two, rn,onths
a.~~ ·. :
.
. . . , . · .. ·. -. . ·.
f'.
Q.. :0--1iq. Y9"=' ~Iw~g~ Y~-~~ d_irec~~~ at t];ia,t- tinw f
.A.. Yes, sir.
, . . . .. :, . "
_ i _
Q.. WJii.9-c \V~l1'?t t~~ g~J~~~o~-% ll:ft~): t~ '9li~,g~e t ..
.. .
A. John Gilliam was director, and myself was one. o,.i th.6.
directors.
·
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J anies E. Thornton (colored).

Q. And who were the others?
A. Oliver Lang·ston was a member of the board of directors.
page 83 ~ Q. Who else?
A. Just the three.
'
Q. vVas a change made in the directors at the same time
the change was made in the officers?
A. Yes, sir.
Q. ·who became the new directors?
A. At the time of the election of officers I believe James
·wmiams was one of the directors ; John Gilliam was a director and Allen Roane.
Q. Tell us how the change came about in the directors and
in the officers?
A. In the beginning I didn't pay my money, in the beginning·, so they brought in two more members, and, of course,
with those two members they voted me out of the meeting on
the ground that I couldn't meet on account of not paying the
full amount which the rest agreed to pay, which I did agree
to pay, but I had hospital bills.
Q. So they turned you out?
A. They turned me out.
Q. How did you get back 1
A. After they turned me out, then some trouble came up
there about the A. B. C. Inspector. The trouble came about
on the ground Oliver Langston., who claimed the money, was
grounded, but the principal thing that they did turn me out
on was that they couldn't get any report from Oliver Langston.
page 84 ~ Q. Langston was the manager, wasn't he 1
A. Yes, sir.
Q. And you wanted a report?
A. Me and the directors were responsible for the money
going in and ·outcome.
Q. And you couldn't get any report 1
A. We couldn't get any report. vV e hammered on Langston about it and taken it up with the A. B. C. Inspector and
got nowhere. That brought in James Williams and McKinley
Smith, he had of confusing their mind that I was a regular
nuisance and taking up matters which didn't concern me. After they had gotten their money in and they were not getting
no information, then they turned me out.
Q. They wanted to find out what Langston was doing with
the money?
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James E. Thorn.ton. (colored) ..
A. Yes, sh. I l1ad made it pretty hot for him before I left,
:and they made it so hot for him that he resigned, and., as soon
.as he resigned, they elected an assistant secretary and assistant treasurer, and McKinley Smith was made manager
.and assistant treasurer. James A. Thornton was made assistant secretary.
Q. What became of you?
..A. I was out ihen.
Q. ·when did you get back?
A . .As soon as Lang~ton was put out., then the
page 85 ~ A. B. C.. Inspector beg·an to shut down on James
· 1Villimns, who was the assistant manager.. They
sent for me. J olm Gilliam was also a member. I wasn't up ,
there one night, and they explained the situation to me, and I
said, ""\v11at is the trouble that the inspector is down on you
all f '' They said, ''vVe don't know, and we are trying to find
out. We think mayb~ Langston was gettjng behind1\fr. Koteen: "\Vbo made this statemenU
Witness: James Williams made the statement. At the
table with him was McKinley Smith and myself and John
Gilliam. We were sitting around the table drinking beer at
the time.
·

By l\fr. Taylor:
Q. When did you get back into office t
A. That night I went up there thinking they would explain
to me exactly what was going on, and I said, "I will go down
and get some information from the inspector as to what was
going· on.'' Next morning I goes down and had a talk with
the inspector, and he said everything is going on wrong. I
said, "Is there anything more going on wrong nowMr. Maupin: "\Ve object to that..
Mr. Taylor: This was information on which he acted.

By Mr. Taylor:
Q. You came back., and what took place7
A. I came back and reported that night. James Williams
reported to me that he had been up there that day. McKinley
Smith was sitting there and said, "You come up
page 86 } tomorrow night, I want to see you on important
business.'' L said, '' All right.'' Next night I ·
went up there, and ther h~d ~ meeting, which I was unaware
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James E. Thornton (colored).
th~t there wa~ going to be. McKinley Smith said we were
goiµg to have a me~ting.

Q~ Who were the ''We"f
The club ae a whole.
A~ ·a whole~
Yes, sfr. The membership, the $1.00 .members, they

A.
Q.
A.
were
Q.
ing?

not permitted to attend the meeting.

It was' this group of nine that were h~'[ing the meet-

4. res, ~ir.
Q. is that correctf
A,. Th~ t is co.:s;re.cL

Q. ~II right. .
A. In ~ fe": minute~ aft~.r the meeting opened, l\foKi:rdey

$tjlit~ ~a~e· and saiq "y9u are cpming l>ac~ in here; we were
misled ~vl~en w¢ put yo1.i out; I tho~ght you we:re_ kicking up a
disturba~~~ Jp ~~ej>, tli~ club {ii ~'xiste~ce, but ~ found you
were after the same thmg I was, and :r asked Langston why
did he want to put yo.i1 o.ut~ '' a:µq :µe ~aiqfµat th~y put ~irq out
~e~a~~~ he Wf~
try\ng Jo ~~q ~rit. so:rµethi~g about the
iµ~µ~y,. aIJ.d ~t w~s no:µe cf :qi~ ~1:1:SIDJ?~s.. He sai9-, "I -r.~n~
y~>n
c9.m{3 b8;gf" i ~a,~, ~ '! f\~ n~~ in fi:Q~~cial pos1ti.q~
to come back to_mght, I haven't got the irio~ey w1tt.
page 87 ~ me." He said, "I w:ill put up the money, mid
pay :tne. 11 I said, ~' All right, if that is the way y(m
£eel about it, I will co~e b~c~.'?
·
·
Q.
t~r.:¥ r~e~e.ct f~U 1· .!. Ye.s, ~~r.

~,w~ys

t~r

you

o,~

1

• ·

Cf A.S:'whatf
A·. 4.~ i>fei~id~nt~ 1\$_ t~e ~~:~t,ng 'Y~~.gofog on, e3;c;h ma;~
t:es1g;~~~ ~pe,~_. .J~ 9.th~r W9~q~,. J;9.~~Ph. Si,ipmo.~s-~,. pretty so.on.
after I £:~~e. JTI.,:-:-th~y hap.:µ) :~~ne, - n1t9 the busn?:es·s, b.tjt
when I come m Joseph Snnmons declared all business be-

gun:.....;:

~fr. !Unpin: When did all this faire placef
1\1:r. Taylor: Can I ask the secretary! ,ve h~~~ the mi~
utes.
.
.
. ~r,·J. I. . ·~~n~~: Y~~' vpri ~*-TI, ~ij~ ~uy.l;>,Q'dy ):--~u Iil~e, but I
z.1"1+ ~ - - . ~
. .
'--~. :1a' lr. -lo• a' .t ~h,e,. 'r'~
~~ '.
1

w;.) ~~:r9.t~li ~ ·~at (: t~1~~.
;,.

.

~

.

..

'

'

.BY J1.r~
q'.;~,Y-~_o,~ .· ·; ..
Li tliEr the d .1:

-j.' ·
t

-';~.,

'

.,

'

~ ~

••

. Tba{ l's the night.
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•

Q. All right.
A. Joseph Simmons came back and went into the meeting
room, and Joseph Simmons- declared all the business begun.
After he declared all the business begun, Joseph Simmons
nominated me for president. I said to myself,
page 88 ~ "There is something mighty queer about this."
.
Q. Were you elected 1
A. I was elected president.
Q. All right. ,vho else was elected t
A. The secretary was elected.
Q. Who was that¥
A. James A. Thornton. John Gilliam was elected vicepresident, and Askew was elected treasurer, and Allen Roane
was elected a member of the board of directors, and James
Williams a member of the board of directors., and John Gilliam was elected a member of the board of directors.
Q. And they were elected by .the nine who are the petitioners here 1
A. Each of those nine were nominated for reelection before
the officers were put in nomination.
Q. Had you sought that place at all?
A. No, sir; I knew nothing about it.
Q. Had you made any representation to them that you
could go and straighten the matter out with the A. B. C.
Board?
A. No, sir. Where we come in was this: I bad been going
to the A. B. C. Board and requested or demanded him to give
me some assistance in checking the books and the money, and
he gave me to understand that he had nothing to do with it
except with the corporation's affairs. I said, ''Tell me what
about the A. B. C. affairs?'' and he said that they
page 89 ~ had got that, and I said none was given except to
Oliver Langston, and lie didn't know.
Q. As I understand, you didn't get anywhere with tl1e A.
B. C. Board?
.
A. But I did do this : We went back off and on for· ten
months. We went 36 times, and he checked it.
Q. 36 times where!
4-\. To the A. B. C. Board on Main Street, trying to get results. We didn't know, but the law was against carrying the
A. B. C. records off the premises of the club. vVe reported to
the A. B. C. Board (John Gilliam and. myself) that we didn't
only carry the books away from the corporation, but when we
got so hot behind Oliver Langston he carried them to his own
home.
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Jmnes E. 1'hornton (colored).
Q. So., as I understand it, you made no representation to
the people who elected you?
A. Not a bit.
Q. And you had no influence with the A. B. C. Board ·f
A. No. They elected me at that time, and they knew as
far as Joseph Simmons and the secretary we always had
spills.
Q. '1Then you were elected president in May, 1943, was any
charge pending before the A. B. C. Board?
A. There were charges pending, but we didn't know it.
Q. When did you find it ouU
pag·e 90 ~ A.
e found it out about three or four nights
after there was a charge brought against James
,vmiams.
Q. This charge was pending at the time you were elected?
A. Yes, sir.
Q. Did the nine know it was pending?
.
A. I know James ·wmiams knew it, and Joseph Simmons
knew it, and Oliver Langston knew, because James Simmons
ga-ve me the letter which came from the .l\.. B. C. Board, at
Richmond, a bout the meeting held in Richmond.
Q. You were put in there without knowing that this charge
was pending?
A. Yes, sir.
.
.
Q. And you found ol1t about it three or four days after Y
A. Yes, sir.
"Q. ·what did you do?

,v

Mr. Maupin: If your Honor please, if there was a charge
pending at that time., it was in writing, and I call for the
writing·. I don't want the witness' recollection.
Mr. Taylor: He said he didn't have it.
Mr. Maupin: It must have been in writing.
A. The notice was short. I only had one day to employ
Mr. Koteen, and at the time I employed Mr. Koteen there was
a telephone to Richmond to appear in, Richmond, and if we
bad had time we would have written to Richmond.
page 91

~

By Mr. Taylor:
Q. So you and Mr. Koteen went to Richmond?
A. Yes, sir.
Q. Did you find him there?
A. Yes, sir. We didn't go to Richmond on the first charge.

•
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James E. Thornton (colored).Mr. Koteen phoned to Richmond aµd got the information
about the boys, and we sent the money.
Q.. These were charges against your club at a time before
you were president?
A. Yes, sir.
Q. And they were after you were reelected!
A. Yes, sir.
Q. And they were straightened out?
.ll. Yes, sir.
Q. You were elected in :May, 1943, and these charges were
pending. They were disposed of by the A. B. C. Board, were
they?
A. Yes, sir.
Q. "When was it the nine came book and tried to get you
outf
.
A. The nine come back and tried to hold the meeting. They
ealled that meeting over at the club room~ The secretary
has the record of that.
The Secretary-: July 1st, the record shows.
By )fr. Taylor:
Q. July 1st would be about the time?
A. Yes, sir.
page 92 ~ Q. Yon were elected May 7th, and by July 1st
they were trying to get you out?
A. Yes, sir. They did elect officers, as I was told, and
my men came in aud he said we had nothing to do with it, and
be would not recognize us.
Q. Had anything beg-un in the meantime to throw you out ·
of office?
A. Not a thing except to pay $25 apiece..
Q. In other words, it was during your administration that
the $25 was paid back?
A. Yes, sir.
Q. Did you and your assistants take over on May 6, 1943 7
A. Yes, sir.
Q. What condition did you find there?
A. That the bills were behind, and no money to operate on.
We were presented a bill of $50.
·
Q. Did you make any demand on Langston or any of them
wbo had been formerly in office?
A. I asked James Williams about it., and he said that he
would turn it over to the proper party at the proper tun~
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James E. Thornton (colored).
Q. And Y.OU had to bring suit in the Court of Law and Chancery! '
A. Yes, sir.
Q. Did you have any vote in your Order f
A. No, sir.
.
page 93 ~ Q. How did you operatef
A. I called the men together, and we realized
that we were trying to get things back in order.
Q. Of whom did you make the request Y
.A. Allen Roane and William Askew and myself and James
A. Thornton and John Gilliam.
Q. The five defendants Y
A. Yes, sir.
Q. Did you raise any money f
A. At first we dec.ided on $50.00, and as soon as we decided on $50, the night after that the rent man came up
with a $94.00 bilL $50.00 he claimed was back rent, and
$44.00 was electrical repairs that he claimed was done back
in 1942.
Q. And it had not been paid!
A. No, sir. Langston was supposed to have paid it. I
called· the man up, an<;I we decided to raise $125 each, and we
raised about $60, I think on the 28th or 29th of July. ·we
paid in $65.
Q. Did each one of the five advance this $125 t
A. Yes, sir.
Q. Did the club get the benefit of that¥
A. Yes, sir; we bought beer and bought wine and stocked
the kitchen, and paid the bills up, and had to pay some $50
electric light bills in addition.
page 94 } Q. And, after that, you paid $25.00 for all f onrteen f
A. Yes, sir.
Q. That was $350 f
A. Yes, sir.
Q. What was the difference, so far as you understood it,
between the $125, that you and your four associates advanced, and the $67 that was advanced by thirteen of you, and
the $55.00 that was advanced by you t
A. I don't know any difference at all; we all advanced it
on the same basis in order to get things started, and then the
club was to pay us back, each and every member.
Q. And you paid up your $125 !
A. Yes, ~ir.

·
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Jarnes E. Thor;iton (colored).

Q. And did each of the others pay it up 7
A. Yes, sir.
Q. Was there any minute :made of that, or any record made
of that?
A. There was a record made of the $250.
Q. You mean $501
A. Yes, sir.
Q. That is in your record Y
A. Yes, sir.
Q. It will be introduced; is that rig·ht?
A. Yes, sir.
Q. None was made of the other f
A. No., sir.
page 95 ~ Q. vVhy was none made of the other?
A. At the time that we made up the record of
tlrn first money we didn't have nothing to worry about but
g.etting· the money together, but, after we got the money together, then we started on the A. B. C. trouble, and we had
the beer to worry about and the money to worry about, $200
a month, and we had nothing to pay it with. After we got
money together, we had the money to get beer.
Q. In other words, you had your hands pretty full at that
timeY
A. Yes, sir ; to niake ends meet.
Q. Did you get any evidence of this advance t Did the club
givl? rou any evidence of iU
A.. I don't' quite understand?
Q. Did you give you a memorandum of it1
A.. Each issued a note for $125?
· Q. Each issued a note?
A. Yes, sir.
Q. Has any of that been repaid to you?
A. No, sir. "\Ve haven't got far enough in advance to do
that; we are trying to pay off the bills.
Q. So, at the present time., the club owes you $125 on this
last advance, and also the balance on the former advance;
is that true?
A. Yes, sir.
pag·e 96 ~ Q. And you have not got either back?
A. No, sir.
· Q. The club also owes each one of your four associates the
amount that they have advanced on the various occasions?
A. Yes, sir.
Mr. Maupin: Captain, I suggest you do not lead him.
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Mr. Taylor: I will admit that was pretty raw.

By Mr. Taylor:
Q. You say the club g·ave each one of you a note for $125 Y
A. Yes, sir.
Q. Thornton, you are not an educated man, are you Y
A. I never had the second grade in my life.
Q. ·why is it you didn't mention the $125 when you were
down here before Judge Spindle?
A. I\Iy thought was that he was referring to the amount
that we first put in, and had nothing to do with what happe11ed before. If he had given us a chance to testify, I would
have brought it in the testimony.
Q. In other words, You thoug·ht you were testifying as to
what you, tog·ether with the other nine., had done 1
A. That is right.
Q. wr as there any reason in the world why you should not
have told the whole story?
A. No; I would have been glad to tell it then just as I am
telling it now. I told it before th_e A. B. C. Board,
page 97 ~ and anywhere else I was asked.
CROSS EXAMINATION.
B~? Mr. Maupin:
Q. ·when did you pay the $55.00?
A. ·when did I pay it?
Q. Yes.
A. The night that I was elected.
Q. In other words, up to the 6th day of 1\fay, 1943, th·ese
other people had paid in money, and you had not paid a cent;
is that right t
.A. I had paid in some, and it was returned back to me.
Q. How much did you pay?
A. Some $23 or $24.
Q. They paid that back, and suspended you from the privil~ges of the club?
A. They didn't suspend me from the privileges of the club,
but from the meeting.
Q. They suspended you from the meeting?
A. Yes, sir.
·Q. McKinley Smith, on the 6th of May,, put up the $55 for
yon: and you were reinstated after your privilege to participate in the meetingt
A. Yes, sir.

J"anitors Political Club, Inc., etc., v .. J. Simmons, etc.
J ame.s E ..'1.'liornto11. ( colored) ..
Q. On the 6th of May, 1943, who was entitled to
page 98 } vote in the meeting!
A. According· to my unde1"standing of the bylaws, the members, everyone that carried a membership card~
In fact, I was told that by the first attorney that we had to
draw up the by-laws, am) that was Mr. Merrill.
Q. On the 6th of May you thought every man who. had a
membership card had the right to be present at the stockholdeTs, or members, or whatever you call them, and vote
at that meeting?
A. Yes, sir.
Q. How many membership cards did you have out at that
time?
A. I guess around 130 or 140.
Q. And, at that meeting of May 6th, how many people were
present?
A. Fourteen.
Q. So each one of them held a membership card, I assume,
did they?
A. Yes, sir.
Q. So you had present fourteen members out of some 130?
A. Yes, sir.
Q. You claim you were elected at that meeting by a majority of fourteen, as president of the club; is that right f
A. That is right; but now the reason why there were no
members presentQ. I am not interested in why they were not
page 99 } present .. They were not present, were they?
A. They were not present because Joseph Simmons wouldn't let me carry them there.
Q. How many did you carry?
.l1. I carried three.
Q. Were any others present who were claimed' to have the
right to vote at the meeting than those three?
A. Yes, sir. Some of the rest were there.
Q. How many?
A. I don't remember, but there were members John Gilliam
had brought.
Q. Have you any .memorandum of that meeti:p.gf
A. No, sir; Elsie Crocker has.
Q. Now, you elected a secretary at that meeting, didn't
you,-J ames A. Thornton?
A. The members did.
Q. Has James A. Thornton any minutes of what went on
at that meeting?

84

Supreme Court of Appears· of Virginia

~, ·

. James; E. Thorn.ton (colored) ..
A.., He was elected, but he didn't take office u:ntil the· meeting was over. Gladiola Crocker taken care. of the meeting.
Q.. You said the A.- B. C. Board objected to the books and
records of the corporation being taken out from the club
room., did you not t
A., I did.
Q. Isn't it a fa:ct that they were taken away
page 100 ~ bec·ause you were up there and extracted some of
the pages out of the minute book!
A. No, sir.
Q. Didn't you tear those papers out of the minutes·f
A. She admitted at the other meeting that she took them
out.
Q. Didn 1t yon tear those minutes ont"Y
A. No1 sir. You can't make me say that. She admitted
at the first meeting that she· tore them out but gave them to
the secretary. That is her statement.
Q. Didn't you go up and take the minutes of the cluM
A. No, sir. She didn't read them there.
Q. I will contradict you. You didn't take any records. of
the club away! You will stick to that l
A. I will.
Q. You got a note for the $12-5 you put up t
A. Yes, sir.
Q. When did you put it upt
A. About the 28th of July.
Q. You got a note for $125 I
A. Yes,. sir. ·
Q. You signed it?
A. I signed it, and the secretary wrote it, and by two mem . .
bers of the corporation.
Q. So you and your son g-ave each of you a
page 101 ~ note for $125 in the name of the co1·poration, and
· you and your son signed the notes; is that rightf
A. I signed it as president of the corporation.
Q. You signed it as president of the corporation 7
A. Yes, sir.
·
Q. .And you obligated the corporation to pay yon $125T
A. I don't unde:rstand itf
Q. A note is a promise to pay money f
A. Yes,. sir.
Q. That note was a promise to pay $125.00, by the corporation Y
A. Yes, sir.
Q. That note went to you·nv:ef

Ir

1
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James E. Thornton (colored).
A. Yes, sir.
Q. Have you got that note with you 1
.l-t. Yes, sir.

(Witness looks in papers and produces a paper, which was
handed to counsel.)
Q. You expect to get this $125 back, don't you, Thornton?
A. Yes., sir; I do.
·
Q. This note is dated August 1, 1943, payable one year
after date, payable to order of James E. Thornton, for $125,
made by Janitors Political Club, by James E. Thornton, President. What action was taken by the members of the directors
that authorized you to execute these five notes for
page 102 ~ $125 each in the name of the club Y
A. John Gilliam was the first man to suggest
it.
Q. I call for your reported authodty for pledging the club
for that much money. Have you got any!
.A.. No more than the members who were present. ,
Q. You have nothing in writing to show that they authorized itt
A. We have to show $250 instead of $125. The minutes
will show that.
Q. The minutes will show that you were authorized to give
yourself a note for $2501
.A. The minutes will show we were to raise $2501
Q. That was a loan, wasn't it?
.A.. Yes, sir.
Q. And you expected to get it back?
A. Sure.
Q. On August 1st, how much did th.e Janitors Club owe
you?
A. $125, the first money put in.
Q. WhaU
A. $125., at the end of the twelve months, plus the amouut
that they owed us before.
Q. How much did they owe you before T
.A. They owed me $55.
Q. Why didn't you make the note for $125 plus
page 103 ~ $55 Y Why didn't you make it for $180?
A. I didn't have that much sense.
Q.· You didn't have that much. sense?

A. No, sir.
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Q. Do you claim you ought to get your money back for the
$55, too?
A. Yes, sir.
Q. That was a loan, too, was it 1
A. Sure.
Q. "\Vby did you have to put up the $125?
A. Because we didn't have any stock, and no money or
nothing to go on, and there were bills on top of that.
Q. When did you discover that situation?
A. We discovered that just before James Williams-be£ore the board of directors discharged James Williams. We
asked about the money.
Q. He said that he would turn it over at the proper time
to the proper authorities. How much did you need?
A. \Ve needed about $800 at that time, because we owed
bills then. We owed as much as $500.
Q. Each one of you did.not put up $125; is that righU
A. Yes, sir.
Q. That made $625 which you put up?
A. Yes, sir.
Q. 625 you put up in order to pay rent and to
page 104 ~ buy groceries and one thing and another?
A·. Yes, sir.
'
Q. You and your clients had no greater privilege in the
club than the others?
A. No, sir.
Q. You didn't call on them to put it up, but put it up yourself?
A. Yes, sir.
Q. You put it up to pay your rent and buy groceries?
A. Yes, sir, and beer.
Q. Then you turned right around and took $550 of that
$625 and paid it back to certain members., did you?
A. No. That was paid before.
Q. ·when was it paid?
A. It was paid before this money was raised.
Q. And you have said that when you went into office you
found a deplorable situation-that they didn't have any beer,
and didn't have any credit, that they owed the landlord
money, and you simply had to raise some money, and during
your term of office you paid $25 apiece, you fourteen members; is that right?
A. Yes, sir. I would like to make that clear.
Q. You mean-
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Mr. Taylor: He said that he would like to make it clear.
Mr. Maupin: I have an answer to my quespage 105 ~ tion, and that is all I want. Yon have a right to
re-examine him and ask for any amplification that
you want, but I don't want my examination interrupted.
Mr. Taylor: I think he should give his explanation of it.
The Court : Of course he can complete his answer. If he
omits something proper, the orderly way would be on re€xamination.
Mr. Taylor: Have you completed your answer"f
vVi tness : No, sir, I didn't.
Mr. Maupin: What was the question and what was the answerf

(The testimony was read by the reporter.)
By Mr. Maupin:
Q. Go ahead.
A. He asked me when I went into office: That was not the
situation when I first taken office because of the fact Oliver
Langston gave McKinley Smith $300 to operate on. They used
the $300 up. At that time we had a little stuff on hand, and
turned over enough money to make enough to pay the $300
and some dollars to pay to the members, and we accumulated
the sum of seven hundred and some dollars in addition to
what we paid out, to take care of the bills and all, and then
when James Williams, the last manager, was discharged_:
·
Q. When did he turn it over?
page 106 ~ A. The night that he resigned.
Q. When was that t
A. ·what night it was I don't recall.
Q. Before or after you took office Y
A.. Before.
Q. So, when you went in, you didn't find this deplorable
situation, but found some money in the treasury?
A. It was in the beginning, before the situation took place, .
when ,James "Williams walked out.
·
~- ·when did James Williams walk o·ut Y
A. In June.
Q. June 23, wasn't it?
A. Yes, sir.
Q. He started in on the 3rd of June., didn't he Y
· A. ·He had been active manager before June 3rd.
Q. When was it you found you simply had to raise some
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James E. Thornton (colored).
money to pay the landlord and to buy groceries and beer f
.A. The 25th of June.
Q. When did you give $25 each back to the fourteen members?
A. The 3rd of June.
Q. That was the 3rd of J nne ¥
.A. Yes, sir.
Q. It took $625 to pay that back, and you say you only
bad $360 which had been turned over to you. How do you
manage that¥
page 107 ~ A. "\Ve had raised money by selling beer and
stuff we had on hand.

Mr. Taylor: It was $350.
By Mr. Maupin:
Q. You made that money from sales°!
A. Yes, sir.
Q. Within a very short time, although yon had sufficient
money to pay $350 back, you then (just you five) put in $125
each, and the only thing you got to show for that is a note
signed by you ; is that right?
A. That is the only thing except the notes on the placethe money that we paid out.
Q. Did you keep a bank account¥
A. Yes, sir. ·
Q. Does that show where the $125 was paid in T
.A. Not all the money was put in bank because we Imve to
pay fol' wine and beer in cash on.delivery.
Q. Can't you pay by c}leck?
A. No,. sir. I don't know how other people did.
Q. I see it was not until about June 23 when you say the
other treasurer went out and left you in a hole that you had
to put up the $125; is that correcU
A. It was about June 23.
.
Q. I see after June 23rd there was one deposit of $100,
made on July 2, 1943; what did that representf
A. A part of the money that we had already
page 108 ~ put up that we paid bills with.
Q. "\\inat was the $75 that was deposited on
July 2?
A. That was a part of the same money.
Q. You don't know whose money that $100 was, or whose
.
the $75 was-who paid it f ·
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A.· We didn't keep the money separated, but put the money
together, and used it to the best advantag·e.
Q. On August 2nd you put in $75; whose money was that 7
.li.. Money borrowed from members.
Q. On October 4th¥
A. That was one bill of $50 and another bill of $50., and
another bill of $25, and another bill of the Virg·inia Electric
& Power Company which bad to be paid from the money.
Q. Where did you get the .$75 from in Octobed
A. We used the money in buying beer. If we made enough
off the beer we would bank the same, and we paid some of the
bills in checks.
Q. The $125 on November 1st, is that a part of the money
you got the same way f
A. November of this year f
Q. Yes.
A. No, sir.
Q. Now, this note is dated August 1, 1943; was that $125
which the five members-were the notes dated the same date 1
A. Yes, sir.
pag-e 109 ~ Q. In other words, you gave five notes to five
different members for $125 each, and all dated
August 1st?
A. Yes, sir. ,
Q. And you didn't give the notes until you got the money,
did vou?
A: No, sir. We didn't see them all that date, because they
didn't come to the club that night.
Q. From June 23rd to August 1st you only deposited $175
in your bank account; what became of the rest of .that $625
that you collected from these ·members before August 4th..
if it was not put in the bank account¥
A. I told you that we had to buy a lot of stuff fo;r cash;
we bought stuff from A. C. Cox, and had to pav cash. There
was a lot of beer which cost $125..
Q. Didn't you put in receipts which you took from the sale
of beer into your bank account?
A. ,Vhen we have the money to put in there, and tliat is
why we put it in there, but I don't know the month it was.
Q. Is there any minute of any meeting which shows you
people paid in $125, when the officers or president was authorized to issue notes for $125-?
· A. Not for $125, but it shows ·we were .to issue notes for
$250 each.·
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Q. When was the first time you heard about any
trouble from the A. B. C. Board?
A. On the dav or time I mentioned was the
:first time I heard it.
·
Q. ·wben was the first time you mentioned?
.A. In May.
.
Q. ·what lawyer was representing the club at that time?
A. To begin with, Mr. Ernest Merrill.
Q. Did M.r. '\¥alter Harris ever represent you Y
A. No, sir.
Q. ·who was Mr. ·walter Harris representingt
A. I clon 't know. I never knew of him. I heard Langston
say that he did have Mr. ,\Thales-Lawyer ,vhales.
Q. You mean Wailes Hank?
A. Yes, sir.
Q. Now, you say you had not heard of any trouble from
tl1e A. B. C. Board in Mav f
A. Yes, sir.
..
Q. That was before or after you took office?
A. The beginning of it was before I taken office.
Q.
en, what was the trouble f
A. I have never been able to find out.
Q. You were president of the club from May on, so you
claim. As president, couldn't you find out what the trouble
was?
A. I asked M:r. Davis., who was the inspector,
page 111 ~ and he told me there was all kinds of trouble. I
tried to find out what it was.
Q. Don't you have anything in writing from the A. B. C.
Board to show you were accused of this., that or the other
thing?
·
A \Ve got a letter about two days before the hearing, and
"\:Villiarn_s opened it and banded it to me that night.
Q. ·what did that letter say?
·
A. It said something about an undesignated manager.
Q. ,,ri1en did that letter come in?
A. That was in May.
Q. After you took office?
A. The letter came in just about the time I taken office.
(J. Where is that letter Y .
.K. I don't know.
Q. When did you go to Richmond Y
A. We went to Richmond-when was that, Mr. Koteenf
It was in August.
page 110

,v
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Q. In Augustf
A. Yes, sir..
Q. Didu 't you go UJ) there on July 20th j
A. No, sir. It was in .Au.gust.
Q. Yon clidn't go up there in J'nlyt
.A. No, sir.
Q. Dilcb1 't you go to any hearing in Norfolk in July t
A. ,V- e were at the hearing here.
page 112 } Q.. You dicln 't have any hearing in Richmond f
.A. 1,Ve bad both of the hearings here. The date
I don ·t remember.
Q. What did they .accuse you of when you got to the hearing? ·what did they say you 1md been doing that you
shouldn't have done1
.A. They said that we had an undesignated manager..
Q. What did you understand that to mean?
A. That there was a man in charge that was not elected by
the Board of Directors.
Q. Who was the man¥
A. James Williams.
Q. You had the Board of Directors, did you not?
A. Yes, sir. He was elected to the Board of Directors.
Q. Did the Board of Directors appoint J mnes Williams as
manager¥
A. Yes, sir.
Q. When!
A. I can't remember the date.
·Q. Was it after the hearing before the A. B. C. Board t
.A. It was before.
Q. Then it was not true that you had an undesigna.ted manager¥
A. Sure it wasn't.
Q. There hadn't been any real trouble with the
page· 113- ~ A. B. C. Board; they had been under a misapprehension?
A. That is it exactly.
Q. And it was not anybody's fanlU
A. No.
Q. .All this business about the A. B. C. Board was due to
a mistake?
A. It was due to a mistake.
Q. And the club had been conducted properly and in accordance with. law; is that right?
A. Yes, sir.
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Q. So your pr.edecessors in office hadn't done anything that
was improper at all °l
A. Not then. ·
Q. You claim to be president of this- club because of your
election as such, at the meeting of May 6th;. is that right!
A. That is right.
RE-DIR.ECT EXAiITNA.TION.
By Mr. Taylor:
·
.
Q. Thornton, you were asked by Mr. Maupin whether there
were any records or minutes authorizing this advancing of
$125 from the five members of your club to the club. I understand your answer to be that there was as· to $50¥
A. Yes., sir.
page 114 ~ Q. I will now ask you if there was any record
or minute as to the advance of $67 made by thirteen members and $55 you· had made i
.A.• No, sir, there was not.
• I
Q. None at ailf
A. No, si,r,. it was just mutual agreement between ns ailr
Q. So the agreement as to the $125 was the same as with
regard to the $67 f
A. Yes, sir.
Q. How many charges were there made before the A. B. C.
Board?
A. There were two charges made.
Q.- Neither of those charges made affected youMr. Maupin: I think that the leading should be less thau
that.
·
Mr. Taylor: I will ask this:
~y Mr. Taylor=
Q. Who were the charges made against f
A. The charges were brought against James ,villiams who
was the acting manager at the time of the trial of the charges.
Q. ere both charges made against .Williams y
·
.A. Yes, sir.
·
·
Q. And they were not made against yon Y
A. No, sir.
·
Q. They were charges made as of what time f
A. I just don't remember the date of the charges ..
Q. Was it before or after you took office 1

,v
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page 115

A. They were dated before; one was dated before, and one after I took office.
Q. The one that was made before, what was that charg·e?
A. That was the charge of buying wine from a retailer and
selling it. That was the first charge.
Q. vVba t was done on that charge,
A. 'When they had the hearing here, I showed by the record that there was no wine bought or sold at the time I taken
office-that there had not been anything bought or sold.
James 'Williams was the manager, and he was in charge when
I was elected, and I asked him about the wine., and he said
that he found it best not to buy wine, that some would buy
the wine and beer together, and they would have a free fight.
Q. Did any of those charges affect you¥
A. No.
Q. There was a fine imposed 1
A. Yes.
Q. \Vhat was the :fine imposed for?
A. That was the charge of buying wine and reselling it.
Q. And that was the charge made against whom t
A. James "Williams.
Q. And that was for an act committed before you took office I
·
A. Yes, sir.
~

p·age 116

Mr. Maupin: Your Honor, can we do something about the leading?
The Court: Make your objection, and I will pass on it.
l\Ir. Maupin: I object to the question as leading.
a

(The question was read.)
The Court: I sustain the objection.
By Mr. Taylor:
Q. · You said you put ,up $125 after you took office f
A. Yes, sir.
·
Q. Tell his Honor where you got that money from T
A. A part of it I borrowed, and a part I had, and my son
works for the Millner Dairy, and my wife and I bought \Var
Bonds for $50.
Q. You say you borrowed some?
:A. Yes, sir.
Q. From whom 1
A. Seaboard Citizens National Bank.

Q4
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Q. Have you anything to show that he did borrow iU
A. Yes., sir (producing paper, which was handed to Mr.
Taylor).
Q. You have stated you put up $60 the first time; where
did you get iU
A. That was money from the peace bond.
Q. Then you had to put up $65 the second time?
A. Yes, sir.
page 117 ~ Q. Where did you get it¥
A. A part of the money I got myself. I do
electric work and some plumbing work.
Q. Where did you get that you borrowed from the bank?
A. I borrowed $60 from the bank.
·
Q. Is this iU
A. Yes, sir.
Q. That is $65?
A. Yes, sir, and there was interest.
Q. You paid that in advance!
A. Yes, sir.
Q. Here is the pass book you received at the time you borrowed the $60?
}~.. Yes, sir.
Q. And t~at was a part of the $125 that you put in 7
A. Yes, sir.
Mr. Taylor: I wo~ld like to have the stenographer make
Can we just•stipulate

n note of this so we can get it back.
this?

By Mr. Taylor:
Q. V\Then did you take this loan out?
A. It was taken out in August.
Q. This one shows on the books $65 was taken out in August?
A. Yes, sir.
·
Q. The first repayment is due 10/15/43, which
pagA 118 } is October 15, 1943?
A. Yes, sir.
Q. And tllat is the first payment,
A. Yes, sir.
Q. And you made both of those payments?
A. Yes, sir.
Mr. Taylor: The book referred to is that issued by the
Seaboard Citizens National Bank of Norfo~, Personal Loan
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Department, No. 18693 to J. E. Thornton, amount $65.00,
showing the :first payment due 10/15/43, $10, and $10 for each
subsequent 15th of the month, with the exception of April 15,
wl1en the balance of $5.00 is due.
RE-CROSS EXAMINATION. .

By Mr. Maupin:
Q. Tl1ornton, you agreed to pay this back $10 a month 1
.A; Yes, sir.
Q. You agreed to pay this loan back at $10 a monthY
A. Yes, sir.
Q. Beginning a month after you took the loan out; is that
rigl1U.
A. Yes, sir..
Q. So the first payment was October 15, and the loan was
taken out September 15 f
page 119} A. It was in August.
Q. You said you had to pay $10 a month after
you took the loan out 7
A. Yes., sir.
Q. If the :first payment was to be made on October 15., a
month before that was September 15; is that right?
A. Yes., sir.
Q, So that is when the load was taken out; is that right?
A. Yes, sir, the first payment made October.
Q. October 15; is that right?
A. I don't know.
Q. Look at it. The first payment is to be made October 15,
1943 ; is that right?
A. Yes., sir.
Q. You told me just now that you had paid the whole $125
1nto the Janitors Political Club before you gave yourself, this
note?
A. I had.
Q. You told l\fr. Taylor a part of the money you paid the
Political Club was what you. got from the loan?
A. Yes., sir.
Q. You didn't pay the loan for 45 days after you gave the
note; how do you explain thaU
A. I made the loan in Aug·ust.
page 120 ~ Q. According to the book, you didn't get $65
unti~ long after this suit was brought-I mean
the first payment was made on the 15th of October and the ·
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loan was taken out, according to your own testimony, on the
15th of Septembe,r, which was after theA. That is the first loan I got. The first loan I got was

in .August. I can bring that book to show.
Q. You told Captain Taylor this was the loan gotten to pay
to the Janitors Political Clnbf
A. The first $25 I got was in August.
Q. You just told me tl~e money you got out of this loan you
paid to the Janitors Political Club f
A. I say the money I got in August.
Q. This book I have in my hand-did you pay that money to
the Janitors Political Club, or not Y
A. Not if that is in August.
Mr. Maupin: I move the rejection of that book. He said
he didn't pay any of this money to the Janitors Political Club.
The Court: He moves to reject it.
Mr. Taylor: I don't see how you can reject it. It goes in
for what it is worth.
The Court: Is it a private book of yours¥
Witness: Yes., sir.
- The Court: What has it to do with this matter
page 121 ~ if it is private!

By Mr. Maupin:
Q. You told Captain Taylor you borrowed the monev to
pay the club. Where did you get the $125.00 to pay the ciub f
.A.. I stated I got $50 from my son, who gave me a note or
bond.
Q. Where did you get the other $75.00 f
A. I worked and made it myself.
Q. That was just your savings 'l
A .. Yes, sir.
Q. 'You were not able to put up the $55 or $67 for over a
year after the club was organized, but you did, out of your
savings, put up $75 that time¥
A. Yes, sir. I had my wife in the hospital, and· she stayed
there over two years, and I was not able to come up with it.
JA1'IES A. THORNTON, (Colored),
was duly sworn., and testified as follows :
Examined by Mr. Taylor:
Q. State your name.
A. James Albert Thornton.

r

Janitors Political Club, Inc., etc., v. J. Simmons, etc.

97

James A. Thornton (Colored).

Q. Where do you live?
A. 1305 44th Street.
page 122 ~ Q. ·what is your business?
A. Janitor.
Q. Are you the same James A. Thornton mentioned in the
papers filed in these proceedings?
A. I am.
Q. Were you one of the organizers of the Janitors Political
Club, Incorporated f
A. I am.
Q. You mean you were?
.A.. I was.
Q. "\Vere you an officer when the club was first organized 1
A. No, sir; I was not.
Q. When did you first become an officer l
A. On May 6th, 1943.
.
Q. And what were ·the circumstances under which you bo\!ame an officer 7 ·
A. How I became an officer was some officers had a Ii ttle
trouble and wanted an assistant secretary and an assistant
manager, and before I would serve the others had to resig·n.
·Q. What position were you elected to?
A. Secretary.·
Q. And that was on May 6, 1943?
page 123 ~ A. Yes, sir.
Q. And you have continued in office ever since?
A. Ever since.
Q. Were you also made a director 1
1:\.. Yes, sir.
Q. Do you recall who the other officers were who were
ul,scted at the same time you were T
.A. I do; my father was elected president.
Q. ,James E. Thornton 7
.
A. Yes, sir, as president; William Askew as vice-president,
nnd the treasurer was McKinley Smith.
Q. Does that constitute all the officers 7
A. Yes, sir.
Q. And who was elected manager., do you recall?
A. tT ames Williams.
Q. A.nd who were the directors elected at that time?
A. Five; James Williams, John Gilliam, James Harrison:
James Williams a member of the board of directors, and mv
·
father was chairman of the board of directors.
Q. Were minutes kept of that meeting, do you know?
I
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A. The former secretary had the minutes.
Q. Did you ever have them t
A. No, sir.
Q. you didn't act as secretary¥
A. No; sir.
Q. So you had no control over those minutes 1
page 124 ~ A. No, sir.
·
Q. Did you ever have them!
A. No, sir.
Q. Did you enter upon your duties at that time?
A. Not. that night.
.
·
Q. ·when did you enter upon your duties t
A. The next meeting.
Q. Did you, from time to time, keep minutes of those meetings?
A. Yes, sir.

Q. Then you have those minutes available?
A. Yes, sir.
Q. 'Where are they!
A. ("Witness produces a book.)
l\fr. Taylor: We offer these minutes, your Honor, in evidence. Do You wish to see them 1
l\fr. Maupin: No. Your Honor will recall that they asked
about these minutes, and this witness and others were present at the first hearing,, and they wei·e incoinplete at. that
time. I would like, before they are introduced, to know
whether they were made contemporaneously!
Mr. Taylor: I think you should explain them.

By Mr. Taylor:
Q. Yon say on May 6, 1943, you were elected
secretary, but you did ~ot act at that meeting?
A. Not at that meetmg.
Q. But you did act at all subsequent meetings?
A. Yes, sir; after.
·
Q. Did you keep a minute book?
A. Yes, sir; this is- it. ·
Q. That is the book I have in my mind, is it not Y
A. Yes, sir.
-: ·
Q. And did you transcribe in that book the proceedings of
the meetings 1
A. Yes, sir.
Q. When were those minutes written f

pag·e 125
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1,... 1Yhen were they ,vdtten f

Q. Yea · ·
·
A. ! had a rough copy I would write them on first, and
maybe a day or two later I· would re..;write them like they
should be.
·
·
· 1
· Q. In 6ther words, you kept a memorandum of the trans.actions., and then wrote up your f orinal minutes f
A. That is correct.
··
Q. I hand ybu this book, and ask you if that ~ontains the
minutes of the board of directors, starting with the meeting
held May 10, 1943 !
.A. Yes.
Mr. Taylor: "\Ve offer this, your Honor.
page 126 }

(The book is tnar:J{ed "Exhibit No. 1. ")

By Mr.. Tay1or: ·

.
Q. Do tliese minutes correctly record the various actions
taken by the board of directors 1
A. Yes, sir; they do.
·
l\ir. Taylor: They will be filed ~nd the boo~ marked.
By l\fr. Taylor:
Q. I call your attention to the minutes of the meeting of
July 12, 1943, and ask you i£ you wrote up those minutes!
A. Yes, sir.
·
Q. And they correctly reflect .what was done f
A. Yes, sir.
·
Q. I will read you from these minutes as follows! "~he
chairman (Thornton) thereupon announced that owing to the
mismanagement of the affairs of the club by the fortner of.:.
ficers and managers and acting managers, the club's :finances
were not in good shape, and that it is necessary for the board
to adopt ways and means of raising funds with ,vhich to continue tµe operation of its affai:r~ on a more solid basis; whereupon, the following resnlution was introduced by the chair.;.
man and unai:ihnously adopted!· ·
·
·
·, · ·

''Whereas the board of directors of the Janitors Political
Club, Inc., considers it necess:iry and advisable to raise the
sum of $250 for the purpose of carrying on the restaurant
feature of the club for the convenience of its members·; and,
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''Whereas, :five ·stockholders of the club have
indicated a willingness to lend the club the amount
need on condition that each of them advance the
sum of $50.00 ~ith the understanding that the club reimburse
them for the amounts so advanced, after the expiration o.f
twelve months from the tinie said loan is made, and as evidence of said loan, the club is to cause its officers to execute
its negotiable notes for the amounts of the loans which notes
are to bear interest at the rate of six per cent per annum,
.
payable semi-annually;
"Now, therefore be it resolved, that the president and
treasurer and secretary of the club, be and they are hereby
authorized and directed to issne five negotiable notes of
$50.00 each bearing six per cent interest pe1· annum, payable
semi-annually,, the principal to mature twelve months after
date of issuance, and made payable to the following persons,.
namely, William Askew, John Gilliam, Allen Roane, Jame~
E. Thornton and James A. Thornton, and to deliver the same,
to them upon the receipt of the sum of $50.00 each.. '"
page 127

~

Was that action taken at that meeting!
A. Yes, sir.
·
Q. What was done pursuant to that resolution t Did you
issue these notes for $50.00 7
A. No, sir, I did not.
Q. Why didn't you T
A. Just a couple of days or so later on we found out $50.00
was not enough money to operate the kitchen, so
page 128 ~ we made it $60.
·
Q. Did you take any further action, as f'ar as
the board of directors was concerned?
A. Yes.,. sir. We didn't sketch any minutes, as far as that
was concerned; we just told them that that was not enough
money to run it, and so we made it $60.00.
Q. When yon made it $60.00 what was done f State whether
or not the money was put up f
·
A. Yes, sir; the $60.00 was put up instead of $50.00, and
a little later on, a week or two later, .it wa~ found we needed
$65 more, and that is when we issued the notes-$125.00.
Q. You put up the $60 and the $65; were they the same
people as mentioned in the resolution f
A. Yes, sir ; the same people·.
Q. You were one of. the five, were you T
A. I was.
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Q. Did you put up yoursi
A. Yes, sir.
Q. Aud the others put up their's?
A. That is right.
Q. Did you sign all the notes that were issued Y
A.. Yes, sir-no, sir; I didn't sign them; I wrote them up
and my father signed them.
Q. Did you sign on behalf of the clubt
Mr. Maupin: He said his father signed them.
page 129

~

By Mr. Taylor:
Q. Did you see one of the notes 7
A. Yes, sir.
Q..HaYe you got it with you?
A. Yes, sir.
Q. Let me see it., please?
A. ('Witness produces a paper and hands it to .Mr. Taylor.)
Q. And did each of the other :five receive the same kind of
note!
A. Yes, sir.
Q. What was done with the $125 which you received from
each one of the five members!
A. We paid expenses and bought beer and things like that.
Q. vVas it necessary to raise that much tnoney in order to
do it?
A. Yes, sir.
.
Q. What was the difference between this transaction and
the transaction that had previously taken place in which $67
was raised?
A. Practically both the same thing.
Q. Was it on the same basis¥
A. On the same basis; yes, sir.
Q. Have you ever received back anything on account of the
$125?

page 130 ~ A. No, sir.
·
Q. Has the club gotten the benefit of all of it f
A. All of it.
Q. And the same as they did the $67 7
A. Yes, sir.
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CROSS EXAMINATION .

.By Mr. Maupin:
Q. I understood you to say the reason for the new officers
Hlected on May 6, 1943, was that you had been having some
trouble with the former officers Y ·
A. Yes, sir.
Q. Wllat was that trouble?
A. Nine were the only ones who knew anything about the
Lusiness.
Q.' Well, who was having the trouble, and whom were they
having it with?
A. The other officer.s.
Q. vVho was having trouble with the former officers 1
A. vVe were trying to find out.
Q. ,vho is "We"?
A. l\Iyself and James E. Thornton, James ·A. Thornton,
Allen Roane and William Askew.
Q. You five?
A. Yes, sir.
page 131 ~ Q. You didn't like the former officers?
A. V\7e liked them, but we didn't like the way
' that they conducted the business.
Q. So your father told that meeting., did he not, that unless those officers were replaced with others, that they would
have trouble with the A. B. C. Board?
·
A. No; my father didn't tell them anything.
Q. vVho made that statement?
A. Nobody.
Q. ,,7hat made these people resig·n? They had the majority of the stock, didn't they? They could have out-voted·
you, couldn't they1
A. I don't know about that.
Q. ,vhy couldn't they Y There were five of yon who were
dissatisfied?
A. Yes, sir.
Q. There were nine that belonged to the faction that was
in office at that time; is that right?
A. That is rig·ht.
Q. Why did they give in to you and resign, a1,1d let your
father be elected president, and let you be elected secretary?
A. Why did they do it?
Q. That is what I asked you.
A. Because we got right behind them, the wav
pag·e 132 ~ that they were transacting the business.
.,
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Q. What was wrong with the business 1
A. Nobody lrnew what was going with the money, and how
tl1ey were keeping bins up..
.
·
Q. Did you ask them for an accounting!
A.. Sure, but they didn't give it to us.
Q. They didn't give an accounting, but they just resigned:
and let you t.ake over¥
A. They just didn't do it, and they did it because W€ got
l)el1ind them.
Q. What did you threaten to do 1
A. ·we didn't t11reaten to do anything.
Q. You said the others were dissatisfied because they were ·
n0t conducting the affairs of the 'Club properly, and they re·:
sigued, and you put them in?
·
A. We didn't put them in, but they did.
Q. ·The five were dissatisfied with the way the other nine
were conducting things, and they said ''We will resign, and
let you conduct iU ''
A. They put them in.
.
Q. They said in effect, ''We will resig"ll and put you in" 1
A. They didn't say it, but they did.
Q. Notlling was said about there being trouble with the
A. B. C. Board, and if they didn't put your father, James E.
Thornton, in control you would have trouble with the A.
B. C.?
page 133 }- A. No, sir.
Q. You had this book at the :first meeting here
in Court?
A. Yes., sir.
Q. These minutes didn't appear at that time the way that
they appear now, did they Y
A. Those minutes f
Q. Yes.
A. They certainly did.
Q. Didn't you tell the Court that the minutes were not in .
t:he books and were not there Y
A. No, sir; I did not.
Q. Wait a minute. Didn't I call for the minutes., and
wasn't this book produced, and wasn't the statement made by
you that they were not completel
.A. No, sir.
Q. And were they introduced although they were called ·
for?
A. They were produced.
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Q. They were produced °l
A. Yes., sir. ·
Q. That is not according to my recollection.

'
Mr. Maupin: Captain Taylor, will you show me those minntes f
Mr. Taylor: The minutes started the1te {repage 134 ~ ferring to the book).
By Mr. Maupin:
Q. Captain Taylor read aloud just now the minutes of a

meeting of the board of directors of the Janitors Political
Club, Incorporated, held on the 12th day of July, 1943. Who
dictated those minutes f
A. I beg your pardon 7
Q. Who composed those minutes!
A. Composed them!
Q.. Yes ..
A . I did it.
Q. You did ont of your own headr
::: - ....
A. Yes, sir..
·
Q. Nobody dictated them to you f
A. No, sir.
Q. Yon didn't copy them from anytl1ingf
A. No, sir..
.
Q. I will read you this : '' The meeting was called to order
by the chairman, James E. Thornton, presiding, with the following other members of the board, namely: Wi11iam Askew,
John Gilliam., Allen Roane; the secretary of the club recording the minutes.
'' The meeting was opened with solemn prayer.
'' The secretary read the minutes of the previous meeting
and there having· been no objections, the same was approved
as read.
·
page 136 ~ '' On motion made by William Askew and second by John Gilliam, the president was authorized to employ Mr. Myer Ko teen, Attornef.z to institute such
legal proceedings·as may be necessary for t.ne recovery of the
sum of $703.04 against James Williams, as representing
monies belonging to the club which he has failed to account
for according to certain records of monies received and paid
out by him while he was the acting manager of the club; the
said attorney to also handle the collections of such other
claims as may develop to exist from an audit of the books of
the club, as against any other person or persons.
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'' The chairman thereupon announced that owing to the mismanagement of the affairs of the club by the former officers
anrl managers and acting managers, the club's finances are
not in good shape, and that it is necessary for the board to
adopt ways and means of raising funds with which to con- ·
tinue the operation of the affairs on a more solid basis.
"VVherenpon, the following resolution was introduced by
the chairman and unanimously adopted :
'' VVhereas the board of directors of the Janitors Political
Club, Inc., considers it necessary and advisable to raise the
sum of $250.00 for the purpose of carrying on the restaurant
feature of the club for the convenience of its members; and
''Whereas., five stockholders of the club have
page 136 ~ indicated a willing·ness to lend the club the amount
need on consideration that each of them advance
the sum of $50.00 with the understanding that the club reimbnrRe them for the amounts so advanced, after the expiration
of twelve months from the time said loan is made, and as evidence of said loans, the club is to cause its officers to execute
its negotiable notes for the amounts of the loans, which notes
cire to bear interest at the rate of six per cent per annum, payable semi-annually;
''Now, therefore, be it resolved, that the president and
treasurer and secretary of the club, be and they are hereby
authorized and directed to issue five negotiable notes of
$50.00 each bearing six per cent interest per annum, payable
~emi-annnally, · the principal to mature twelve months after
date of issuance., and made payable to the following per~ons,
namely: William Askew, John Gilliam, Allen Roane, James
E. Thornton and James A. Thornton, and to deliver the same
to them upon the receipt of the·sum of $50.00 each.''
Do yon mean to tell me you composed that resolution without any help from anybody Y
A. Without any help 7
Q. Yes.
A. I had some help with a few corrections, as it were.
Q. ,vho helped you? Didn't any lawyer compose that 1
A. No, sir.
page 137 ~ Q. You did it yours,~lf?
A. Yes, sir.
Q. Did you ever study law 7
A. No, sir.

..
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Bv the Court-:
· Q. What education have you had f
A. Just a grammar school education.
Q. How old are you?
A. 35.
Q. You have been a janitor Iiow long? Were you a janitor·
in the early part of your life f ·what other occupation have
YOU had 1
" A: .Just ·worked first one -place to another.
Q. In what capacity?
A. A grocery store.
,
Q. Doing what-delivering groceries, or what?
A. Delivering groceries.
Q. And what grammar school did you go from f
A. The Smallwood School.
Q. In the City of Norfolk?
A. Yes, sir.
Q. ·what grade did you go tof
A. Eighth.
Q. That is as far as you went 7
A. Yes, sir.
1

pagP 138 ~ By Mr. Maupin:
Q. Isn't it a fact that everyone of those min-

ute~ have been made up and transcribed in here since you had
ih~ fir-;t meeting 1
A. No, sir.
Q. "Thy didn't you produce them to the Court at the first
meeting?
·
·
A. They were here.
Q. Thornton, don't you know that I did my best to get
those minutes., and we asked for them, and you all said you
didn't have any minutes,
A. I don't recall.
Q. That we called for them and insisted on them, and you
said vou didn't have them¥
A. "'r don't remember it.
Bv the Court :
"Q. w·ere you here all the time at the first hearing1 Were
you in the courtroom during the whole time we had the hearin bo· f

A. Yes, sir ; I think so.
.
.
Q. Some party was not here; who was that? ·
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l\fr. Maupin: Some of our people were not here.. I can
tell you who they were: R Yv. McNeal and McKinley Smith.
The Court: Is that the only book that we had f
page 13"9 } Mr. Koteen: We had two-this and another.
He explained one was a rough copy and the otber
was re-writteil.

("Witness hands Mr. Koteen a book.)
l\fr. Ko teen : Is this the rough copy f
·witness: Yes, sir.
The Court : All right.
By Mr. Maupin:
Q. Now, you said you found it necessary, as you thought,
to raise $50 and a clay or two later you discovered it would
be necessary to raise another $10, and that was $601
A. Yes, sir.
Q. And it was on July 12th, the date of this meeting, or
thereabouts, you discovered it would be necessary to raise the
$50; is that correct Y
A. Yes, sir.
·
Q. And just a few days therea_fter you discovered it would
be necessary to raise another $10, which would make $60?
A. Yes, sir.
Q. ·we will say that was about the 15th of July of this
y~ar ; when did you discover it would be necessary to raise
the other1·
A. About a week later.
Q. vVhat was it that developed to make it neces~
page 140 } sary to raise:that much money!
A. Overhead expense.
Q. ,vhat kind of expen·se?
.
A. One beer box., a refrigerator, a meat box for the kitchen,
and electric light bills, and gas.
Q. "\Vell now, who else besides yon five did yon ask to con·
tribute to that expens~~
A. No one else.
Q. No one else?
A. No, sir.
. Q. Those other nine people organizing the club with you, ·
you needed money, but- you didn't ask them to participate in
raising iU
·
· · ·
A. No, sir.
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Q. And they didn't get any note for $125 °l
A. No, sir°.
Q. You apparently needed $625, and all. of that was necessary for the- efficient running of this club; is that right Y
A. Yes, sir.
·
Q. When did you repay $25 each to fourteen members °l
A. June 30..
Q. June 30!
A. That is right.
Q. So yon took out of the club $350 on June 30,.
page 141 ~ and then discovered on July 12th that you needed
that $50 back Y
A. Not that. That was not the same money. That was the
money turned over to McKinley Smith ..
. Q. You had it in the treasury of the ·club; you had. the
$350 you paid out in repaying the loan t
A. Yes, sir.
Q. You didn't have to repay that at that time; you had it!'
A.. I -did not have it.
Q. The club had iU
A. Yes, sir.
Q. Now then, within the last two weeks, yon found it necessary to raise $2501
A.. It was more .than two weeks.
Q. You said June 30 to July 12th f
A. June 3.
Q. I thought you said June 30 f
A. June 3.
.
Q. ·within a short time thereafter, about a month later,.
or more, you discovered you needed this money, and you found
that a cold proposition-as well as you five7
A. We figured that the club would go around and get it.
· Q. They were the organizers of the club, were they not Y
.A.. No, but a part of them.. ·
·
Q. And there were fourteen that were organpage 1.42 ~ izers of the club 7
A. Yes, sir. Q. But when it came to raising the $650, the nine were left
out, and you claim you five put up the whole $650 t
A. Yes, sir.
Q. Who asked them -to put up· anyf
· A. Not. a nickel. ·
· Q. .And each one of them got a note signed by your father,
president of the club, for $125t
A. Yes, sir.
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Q. Have you any account showing how and when and to
whom and in what amount this money was put up by you
five 1
A. Any account?
Q. Yes; I want to know who paid it, and in what installments?
A. We paid it.
Q. Where are the accounts to show it 1
A. We have bills to show.
Q. I am talking about that $125 apiece; what records are
there to show who paid it., and in what amount?
A. What record do I have to show iU
Q. Don't ask me questions. Have you any record to show
that?
A. No such record as that.
Q. No record to show that you paid it, and how
page 143 ~ much you p~id at a time. How much did you pay,
and when did you pay?
A. I paid $125.
Q. All at once?
A. No, not at once.
Q. When did you pay it?
.A. $50 the first time.
Q. ,vhen did you pay the $507
A. "\Vhen did I pay the $50¥
Q. You heard me.. ·when did you pay?
A. $50 was paid July 12th.
Q. Where did you get it?
A. I worked for it.
Q. Have you got a bank account f
A. No, sir; I haven't a bank account.
Q. Have you any money saved up now?
A. Yes, sir.
Q. How much?
. A, That is my personal business.
Q. You aJ1swer ·my question.
A. That is my personal business.
Mr. Maupin: It is a matter of testing the witness, credibility.
The Court : I wouldn't think so.

By l\tir. ltaupin: . .

.

.

Q. How much did you have saved up at that timef
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page 144 ~

A. How much. did I have?
Q. Don't keep repeating my questions.
A. That is my personal business how much I

had.
Mr. Maupin: Now, if your Honor pleaseThe Court: I think you might inquire how much he had
on liaud at the time he is alleged to or said that he paid this
money in.

Examined by the Court :
Q. How long did it take you to save that amount of money
up? You put up $50?
A. Yes, sir.
Q. And you had it saved up Y
A. Yes, sir.
.
Q. Did you have any more than $50 on hand?
A. Yes, sir.
Q. How much moret
A. Maybe $100 I would say.
Q. Over what period of time had you accumulated that sur~
plusT
.
A. About a year.

By Mr. Maupin:
.
Q. So you had your savings of a year to put-into the ,Janitors Political Club to help it outT
A. A part of it.
Q. You say you had $100, and you had $50
page 145 ~ more, and you put $125 into the Janitors Political
Club?
·
A. Yes, sir.
Q. And you didn't ask the other nine to put up any Y
A. No, sir.
Q. You can't show me any record of the club to substantiate your statement that you paid any part of it?
A. Any more than the record showing we spent it.
Bv the Court:
·Q. Did you spend it by checkY
A'. No, sir; we had money.
Q. People who run the club, when they are taking in cash
and paying out bills by cash, don't they have a record in the
club of the amounts received as well as the amounts paid
ouU
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A. Yes., sir..
Q. ·where is that record!
A.. Here it is.
l\fr. Maupin: He told me just llOW he didn't have it.
The Court: That is what surprises me. He says now that
he has.

(The Court is handed a book by Mr. Koteen.)
By the Court:
Q. Now., look at this thing a minute. Starting here on page
17, that purports to give month by month-July, A.ugust, September, October and November,-the bills that were paid!
A. Yes, sir.
page 146} Q. That is alU
A. Yes, sir.
Q. "\Vhere do you record the amounts received?
A. Here.
Q. vVhy didn't you put down where it came from f
A. It came from the merchandise that we bought.
Q. What!
A. It came from the merchandise we bought.
Mr. Ko teen! This indicates cash receipts in the club.

By the Court:
Q. There are six blanks here, and that means no cash receipts at all Y
A. Yes, sir.
Q. During these 60 days'?
A. Yes, sir.
Q. And that is a blank $140. The 26th of July you have
$36.00; 26th, 27th and 29th you had nothing f
A. No.
Q. All of these pages here represent month by month the
daily receipts from the club?
A. That is right.
Q. Where have you ever recorded the amounts put in by
your stockholders? Can you account for all of your receipts
or your disbursements?
A. Yes, sir.
page 147 ~ Q. How can you. account for them if you have
put down some and didn't-put down alU
A. "When we advanced this money, we bought merchandise
with it.
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By Mr . Maupin:
Q. ·when did you put up the balance-·the other $65f
A. I would say that was about a week or so later.
Q. A week 01· so later!
A. Yes 1 sir; the latter part of July..
Q. When was the first time .you ever told these other nine
people. that you put up the $1251
A. I never told them.
Q. Nothing came out about that until this paper was filed
by your lawyer just a few days ago; is that right t
A. Yes., sir.
·

RE-DIRECT EX.A.l\tilNATION ..
By i1:r. Taylor:
Q. As I understand, when yoti took over, there was no
money or merchandise available; is that true Y
A. At the time \ve came into office there was; the manager,.
J nmes Williams, was given, the night of June 3, $125 to start
with. He had a stock oh hrtnd. Wben he left on June 25 he
had sold the stock and carried the nmney, and leaving us no
stock on hand, and that is why we had to advance
page 148 ~ .the money .
Q. Do those books there show everything that
was tak~tl in during the time you we:re in offieef
A. Yes., sir. .
Q. With the e~ception of the $625!
.
A. With exception of that. That was included in the beer
and the bills that we paid.
·
Q. And it shows the amount you paid out during that time¥
A. Yes., sir.
.
Q. If you had the receipts from the sale of merchandise,
$625, that wdttld ~how all 0£ your receipts, wottld it not f
·
A. Yes., sir.
.
Q. If you deducted.from that the amount you paid out for

nu~rchantlise., tent and so f otth-

·

Mr._ M~upiu: ~ ?~~ect t~ the_ !orm. ~f th.e qttestiort ..

Thl! Court! Go ah~ad and finish the qnesfton.

Bv Mr. Taylor:
·Q. The books that we are speaking of, tnclude amounts of
all )tour t@c~ipts with the ekd~t)tit>h of $625 y .
.A. ¥ es,, §if.

Q. ls thh t trtte t
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A. Yes., sir.
Q. If you ad¢1 to the receipts from merchandise $625, that
would show all the money you ever had?
page 149 ~ A. That if? right.
Mr. Maupin: I don't know that you are improving any.
Go ahead.
By the Court:
Q. Why have you never struck a balance¥
A. How is that 1
Q. (The question was read.) If you have income and outgo,
do you ever strike a balance?
A. Yes, sir.
Q. vVhy have you never struck a balance 7
A. It has never been balanced by me.
Q. Why have you never balanced it 7
A. I just carried it around.
Q. You are treasurer?
.A. No ; I am secretary.
Q. W'ho keeps that book?
A. I keep that.
Q. vVho is the treasurer?
A. James Askew.
Q. Do you keep that book for him or for yourself?
.A. For both of us.
Q. Why do you keep the treasurer's book?
A. I make the entries in the book there myself.
Q. Why didn't somebody strike a balance? You are tlw
treasurer, and it looks like you would account for it.
A. vVe just never did.
page 150 ~ Q.. Docs the treasurer keep any record except
the book you have?
.A. No, sir ; I don't think so.
Mr. Maupin: All right.
By Mr. Taylor:
Q. Thornton, how much merchandise have you
now?
A. We have four or five hundred dollars worth.
Q. How much cash do you have on hand?
.A.. Around $400.

Ry·the Court:
Q. Where is that cash T

011
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A. The treasurer has it.
Q. "\VhC:~re is. iU Is there any money in the safe, or in the
bank, or deposit vault, or cash box, or where f
A. In the cash box.
Q. Where?
A. I think at the club.
Q. At the cluM
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Maupin:
Q. You have a bank account., haven't you 1
A. Yes, sir.
page 151 ~ Q. How much is in the bank account?
A. vVe only have a very small amount-fifty or
sbdy · dollars.
(J. You apparently did not make many deposits in that
bank account l
·
A. During this time we didn't make many deposits because
we have to buy beer and pay for it. Vl e have to buy when
we can get it. The other day we spent $200 buying beer, and
had to pay cash, and we have to keep money on hand to pay
it.
Q. Do you think that you are keeping your books and records in proper shape, so you would not be subject to criticism
-the same criticism you made of the other officers?
A. Certainly I am.
Q. You are aware of the fact that a public certified accountant has audited the former treasurer's accounts?
A. I don't know about that.
Q. You don't know about that?
A. No, sir.
Q. Are you satisfied for a public accountant to see your
accounts?
A. Yes, sir.

page 152

~

MEYER KOTEEN,
a witness on behalf of the Janitors Political Club,
was worn, and testified as follows :

Examined by Mr. Taylor:
Q. Mr. Koteen, as counsel for the defendants in this cau;se,
have you had access to the cash book which has been the sub-.
ject of this current discussion Y
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A. I :have..
Q. Have you totaled the receipts and disbursements as
:shown therein?
A.. I have tabulated the receipts and disbursements as
shown in that book
Q. Have you the result of your work?
.
· A.. I have the result of my work.
Q. And what does that showf
A. That shows total receipts of $5,389.29 as of November
28, 1943.
Mr. Maupin: Beginning when?
v\Ti tness : Beginning the 26th day of June~ 1943.

Bv Mr.. Tavlor-:
~Q. Give ~s those :figures.
A. Receipts $5,389.29, and disbursements total $5,617.18.
Then this morning I was ·presented with a statement by the
secretary, J aines A. Thornton, showing receipts of $40.26 as
of November 29th; $57.21 as of the 30th, and $42.42 December
·
1st, and $95~67 as of December 2nd.
Mr. Maupin: Were they receipts f
··witness : Those items represent receipts..
Mr. Maupin: May I ask if you have your disbursements for the same date!
Witness: I have the disbursements, the amounts being
$62.00 ancl $123.75.
page 153 }

By Mr. Taylor:
Q. That is for the related date, November 29th!
A. November· 29 to Decembe·r 2nd.
Q. November 29, sixty-two dollars and whntt
.
A. $62.00 and $123.75. The d'ates are not mentioned, but
they gave me the amounts to date., but it is in the same period.
$5.25 and $250.
Q. Give the amount of cash on hand at the present time?
A. Approximately $400~ He didn't use the: word "Approximately.,.,
.
Q. You are using now figures that Thornton has given?
A. Yes.
Q. Merchandise·?
A. He said around $30(}.;..._.a little over $300. That is exclusive of the payments that they made on the ice box on the
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monthly basis, si;nce they took over,. and which was purchased
by the former ~ccupan~s.
page 154 ~

CROSS EXAMINATION.

By Mr. Maupin:
Q. Exclusive of the estimated amount of cash on hand and
the inventory over this whole period up- to December 3, what
is the excess of disbursements ove:r receipts.!
A. lhave not had time to prepare that.
Q. Will you prepare that and put it into the record!
A. Yes.

The Court: Have yon got it theref
The Witness: I have it to November 8th.

Bv Mr. Maupin:
·
1
.,Q. You can add the· others, and it will not. take a fe,w minutes.
·
A. I have the record.
Q. I.don't mean to say you can sit on the stand and do it,
but you can put it in.
·The Court: Let's get it ove~ with.
(Witness makes calculation.)
Mr. Taylor: Can I put this into the record¥
The Court: Yes.
Mr. Taylor: Summarizing· his testimony, clo you want. to
put this'in by stipulation¥
Mr. Maupin: No; you can put in any statement you want
· to, but I reserve the right to analyze it.
Mr . Taylor: Summarizing his testimony, it shows the following results: Receipts from June 26, 1943,.
page 155 ~ through December 2, 1943., $5,624.85; and for the
same period the disbursements amounted. to
$6,058.18, or an excess of disbnrsements over receipts $43~.32',.
to whicI1 should be added cash on hand, together with inventory.
Mr. Maupin: May I add here that it appears further from
the testimony that the books from which Mr. Koteen"s figures
were taken, do not reflect the alleged payment into the
treasury of the company the sum of $625, made up of five pay-
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ments alleged to have been made of $125 each, into the said
treasury by the personal defendants in this proceeding.
Mr. Taylor: It will be shown by the difference between
disbursements and receipts, plus cash on hand and inv~ntory.

At 1 :20 an adjournment was taken until 2 :30 for lunch.
page 156

~

AFTERNOON SESSION.

Norfolk, Virginia, December ·3., 1943.
Met at the expiration of the recess, with the same counsel
present as heretofore noted.
'WILLIAM ASKE'W, (Colored).,
a witness on behalf of the defendants, was sworn, and testi-

fied as follows :
Examined. by Mr. Taylor:
Q. State your name and residence.
A. William Askew; 2506 Ruffin A venue.
Q. You are a janitor, are you not?
A. Yes, sir.
Q. How long 11ave you worked at your business t
A. 34 years.
Q. You are a· member of the Janitors Political Club. Illcorpora ted?
A. Yes, sir.
Q. Were you one of the organizers 1
A. Yes, sir.
Q. Do you hold any office there today 1
A. Yes, sir ; treasurer.
Q. When did you become treasurer!
A. ·when they elected officers the last time.
pag-e 157 ~ Q. When Y
A. I don't remember the exact date.
Q. You heard the statement that it was May 6th; is tlmt
about the timet
A. Yes, sir. I went in when Thornton did.
Q. You went in as treasurer at that timet
A. Yes, sir.
Q. And have been treasurer ever since 1
. A. Yes, sir.
Q. Were you elected a director., too?
A. Yes, sir.

.
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Q. And have you held that office ever since¥
A. Yes, sir.
Q. You were one of the original organizers of this club,
and the testimony has been, I think, undisputed that there
wfls $67 put in by thirteen of the members; you heard that
testimonyt
A. Yes, sir.
Q. ·were you one of those members?
A. Yes, sir.
Q. How much did you get back f ·
A. $25.
Q. Have you put up any other money besides the $67 !
A. Yes, sir.
Q. ,vhat did you put up?
page 158 ~ A. $60.
. Q. Was that alU
A. Then I put up $65.
Q. ·when did you put that upf
A. Along about July 12-around about the 12th.
Q. The 12th of what,
A. July.
Q. Of this year f
A. Yes, sir.
Q. Was it all put up during the month of July¥
A . ..A.bout a week later after that we put up the other.
Q. Was there any difference between putting up this $60
and $65 and your putting up the $67 that you had before!
.A. No,sir.
Q. Was it all put up for the same purpose f
A. Yes, sir.
Q. And with the same understanding?
Ji.. Yes, sir.
·
Q. Have you ever gotten back any of the $125?
· A. No, sir..
Q. It has been testified that of the $67 everybody got back
$25?
.A. Yes, sir.
Q. Did you get that backf
A. Yes. sir.
page 159 ~ Q. .And you have $42 still coming to you ·Oil that
account!
·
A.. Yes, sir.
Q. Did you receive anything .as evidence of this debt or
advance when you put up the $1251
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.A. vVben we first put it, we didn't; and the second time
we put up they gave us a note for it.
Q. Have you got that note!
A. Yes, sir.
Q. vVhere is it?
A. CWitness produces same~)
Mr. Maupin: Is it the same thing!
Mr. Taylor: Exactly the sama

By Mr. Taylor:
.
Q. .So your interest now is $125 plus $42; is that right~
.A. Yes, sir.
Q. Or $167; is that right f
A. Yes, sir.
.
Q. You say you were elected treasurer along about May, I
believe?
·
.A. Y.~s; sir.
Q. Who w~s t_r.easurer before that t
A. McKinlev Smith.
Q. Did he turn over any money to you when you took overt
A . .No, sir ..
pag~ 160} Q. "'\Vhy did you put up the $125?
.
.A. ·wen, we found that the club was kind of
indebted very heavy,, and we didn't have any money to finance
it and carry it on, and we didn't have money to buy beers and
things we used. We decided that we would lend the club a
little money;· at first it was $250, and we found it was not
enough to take care of the situation, so we decided that we
would lend $65 more.
Q. And that IS the reason you put it up?
A. Yes, sir.
CROSS

EXAMINATION.

By Mr. Maupin:
.
Q~ .A~kew, there were fot1.rteen of you that originally organized this club, I believe f
.A. Yes, sir.
_
Q. How many membership cards did you have out last
Mayl
4. iast May?
Q.

'Yes.

.A. I couldn't tell you exactly, but more than 100.
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Q. More than 100 Y.
A. Yes, sir.
Q. Who was entitled to vote at the meetings of the st~ckholders of your corporation¥
A. Well, the members.
page 161 r Q. Who are the members?
A. The stockholders; everybody who holds a
membership card.
Q. Everybody who holds a membership card f
A. That is what I understood.
Q. Were you at the meeting held May 6th, when you were
elected treasurer Y
A. Yes, sir.
Q. How many were there f
A. I couldn't recall to save my life.
Q. As many as twenty were the:re?
A. I don't think there was.
Q. How did it come that these other people who had been
in office to that date resigned on that. date and put you in as
treasurer, and James E. Thornton as president, and James A.
Thornton as secretary Y
A. There was dissatisfaction about the way the business
was run and about the money.
.
· Q. Who expressed that dissatisfactionf
A. I don't know who was the ffrst one-exactly who the
first one was, but I., myself, spoke of it.
Q. Wasn't that the night that James E. Thornton told the
members to assemble there; that if they didn't put the present
officers and directors out and elect a new board, that the A.,
B. C. would put them out of business!
page 162 ~ A. I didn't hear that.
Q. Do you want the Court to believe simply be·
eause you and Thornton expressed some dissatisfaction that
the people already in sh~nld resign and put you int
A. That is the only thing I thought.
Q. It was pretty easy getting in, wasn't it f
·A. Well, I wouldn't call it easy, but they offered their
resignations, and somebody had to go.
Q. Was there any talk about the A. B. C. Board there t
A. I didn't hear any. There might have been talk, but I
didn't know it.
Q. Had you ever had any trouble with the A. B. C. Board
up to that time?
A. Not -to my knowledge.
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Q. There has not been any threats of taking action against
you, or of refusing to .suspend your licenseY
A. I don't remember it.
Q. You don't remember James E. Thornton saying he had
been in conversation with an official of the A. B. C. Board,
and that if the present officers and directors didn't get out
and put Thornton and his friends in, that they would take
some action against the club f
A. No, sir; I clidn 't hear that.
Q. You clicln 't hear that?
A. No., sir.
page 163 ~ Q. ·when yon first went into the organization
of this club, when you got the charter, you said
you put up $67; is that rightf
A. Yes, sir.
Q. Then about the 3rd of June you and the new cro,vd of
directors voted to p·ay back to those people who had put up
money in the business $25, including yourself¥
A. Yes, sir.
Q. That was about a month after you went into office,
wasn't iU
A. I don't remember.
Q. Yon went into office May 6th, and this was June 3rd;
that would be about a month after, wouldn't it?
A. Yes, sir.
.
Q. Did you have plenty of money then?.
A. No, sir; we didn't have a plenty.
Q. Did you have enough to operate on 1
A. At that time we did, right then.
Q. About a month later you discovered you didn't ha vo
enough to operate on; is that right Y
A. Yes, sir.
Q. Then you put up another $125, during· July; is that
...i\.. Yes, sir.
Q. Do yon keep a bank account-a personal bank account 1
A. No., sir.
·
page 164 ~ Q. How many payments did yon make in the
$125!
A. i'wo•.
Q. How much were they f
A. Paid $60 once and paid $65 once.
Q.. Did you take any reeeipt for that f
A. No, sir, not speeia.lly. I had them to sign it on the book.
or to make a memorandmn, but I didn't get a receipt.
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Q. To whom did James E. Thornton pay his $125 Y Were
vou treasurer?
"' A. Yes, sir.
Q. He paid it to you Y
A. Yes, sir.
Q. Did you give him a receipt for the money!
A. No more than a memorandum.
Q. What kind of memorandum?
A. Put it on the book how much he paid.
Q. What kind of book?
A. A little book I had.
Q. Have you got the book with you?
A. No, sir.
Q. You can't produce the book?
A. Yes, sir. I can.
Q. You haven't it in court with you Y
A. No, sir.
Q. How many payments did James E. Thornpage .165 ~ ton make-one or two or more?
A. I think two.
Q. And James A. Thornton?
A. Yes, sir.
Q. You are the treasurer. Did you put clown on your books
which you kept what you took in and what you paid out? Did
you put down you paid $125 and ,James E. Thornton paid
$125, and James A. Thomton paid $125, and Gilliam paid
$125, and so on?
A. I didn't keep an account of the money that they gave
me.
Q. Didn't they give that money to you 7
A. Yes, .sir. ·
.
Q. Why didn't you keep an account of iU
A. I kept an account in the book of the amount of money
turned over.
Q. You haven't any account in the book wl1ich has been produced in Court?
A. I don't have for each of them, hut the amount of money
turned over to me.
Q. You had $625 turned over to you by these five men; is
tbnt right?
·
·
·
A. Yes, sir.
Q. But you didn't make any note of it in the· book that is
kept for the purpose of showing what the club
page 166 ~ took in and what it paid out Y
A. No, sir. That was left to the secretary.
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·Q. A·s a matter of fa-0t, you <lidn't make any entries in that
hook?
A. No., sir; I didn 't make tany en tries in the secretary's
book.
Q. I am not talking about the secretary's book, but the
book which showed how much money you took in and how
much you paid out 1
A. No, sir; I didn't make that, but I always make an entry
when you turn it over to the bank I bring it back to the
secretary.
· Q.. Let me -see that note you had a minute ago.
A. ('Vitness produces same.)
Q. You got that note on August 1st!
.l\... Yes, sir.
Q. As a matter of fa-0t, you got that note just a few days
ago didn't you?
A,. I don't know exactly how long it has been. I was ·sick
the night that they had it made out. and I got mine.
Q. Where have you been keeping it since you got it?
A. I have been keeping it in this folder and keeping it in
the house.
Q. On ..August l~t how much money did the Janitors Political Club owe you 1
page 167 } .A. They owed me $125 t
Q. Is that all that they owed you?
.
A. 'J'hat is all that they owed me for money that I loaned..
Q. vVell, the other $42 you did not consider was money you
loaned them Y
A. I didn't consider that individually, because that was
money that we paid in..
Q.. So that this was a different proposition from the first
:payment?
A. No, sir; it was all at different times.
Q. What did you make a distinction for between this $125
and the othet $42 that was owing to you?
A. ·why didu 't I Y
Q. Wby didn't you take a note for $167 instead of $125?
A. I didn't get any note when they put the $67 in.
Q. It was something of a sacrifice to you fellows to put up
· the $125?
A. You say it amounted .to something!
·q. It was something of a sacrifice to you, and pretty hard
to raiset
A. Yes, sir..

124

Supreme Court of .Appeals of Virginia
William .Askew (Colored) ..

V

.....

Q.• Yon clidn 't ask anybody else to help out except you five,
the inner clique 1
page 168 t .A.. No, sir..
Q.. The other nine who helped to organize, you
didn't ask them to put up money to operate on I
A. No~ sir ..
Q.. Why?
A. They didn't come up there, and I didn't feel there was
any need to go around and ask them.
Q. You would rather go ahead and sacrifice and keep together the money yourself than to ask these fellows to help
out¥
.A.. Yes, sir ; I had..
.
Q. And you never told them anything about having put up
the $125 and getting a note of the corporation, payable to
yon for $1257
A. No., sir.
Q. The :first time that has ever come np was about a week
ago, when the paper was filed here in Court, wasn't itt
A. I knew about it beforehand.
Q. But you didn't tell anything about iU
A. I didn't have any special need to.
Q. When the Judge asked you, when you were here the
:first day, how much money you had put up, you told him you
put up $67 and the $25; you didn't say anything about the
$125. Why didn't you f
.
A .. He asked about the money put up in the
page 169 } club when we first started. That is the money I
understood he was asking about.
Q. You understood that nobody else understood about the
$125 but you five. Why didn't yon say anything about it 7 .
A. I didn't know just exactly that he was asking about it.
Mr. Maupin: I will ask your Honor to look at this piece
of paper here (handing same).
·
:M:r. Maupin=
Q. So you claim to be a director and treasurer of this club
by reason of your election as sueh at this meeting of the 6th
of May; is that right V
...4... Yes, sir.
·Q, And at that meeting there were not as many as twenty
people· present, according to your recollection f
A. I couldn't say.
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Q. There was not any great big crowd there, was there 1
A. No., sir; thel·e wasn't a great big crowd.
Q. Certainly not more than twenty, do you think t
A. I don't suppose there was.
Q. You don't know anything about the books except James
A. Thornton put down everything that was put in there 1
A. I got the secretary to put it down.
Q. Did James A. Thornton handle the money as well as
keeping the record of it Y
A. No, sir. I counted the money and he took a record.
Q. How do you know how much you spent to
pag·e 170 ~ put it in the book 1
A. He said he wanted so much money.
Q. .You gave it to Thornton, did you f
A.. I turned it over to him.
Q. It all goes to Thornton?
A. He doesn't keep it, but I give it to him to dispose of.
RE-DIRECT EXAMINATION.
By Mr. Taylor:
Q. You spoke something of a boolt you had, in whicli you
put down these amounts; where is that book?
A. At home.
Q. How long would it take you to get it here?
A. About an hour.
Q. What will it show?
A. It doesn't show anything only the amounts of money
that we took in.
Q. Does it show the amount you paid out on this $125 Y
A. No., sir.
Q. It doesn't show that?
A. No, sir. The amount I loaned, do you mean-the $125 f
Q. Yes.
page 171 ~ A. I believe it does.
Q. Suppose you get that book when you leave
the stand. Can you go home and get it and bring it here?
A. Yes, sir.
By the Court: ·
Q. Can you read and write 7
Pi.. A little. .
Q. Write your name on the back of that piece of paper?
A. (Witness does so.)
Q. Do you mind making the figures 1 to 9 there f Put the
figures down 1 to 0-1, 2, 3, 4, 5., 6, to 0.
A. (Witness does so.)
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was du~y sworn, and testified as follows :

Examined by l\Ir. Taylor:
Q. v\Tha t is your name t
A. John Gilliam.
Q. vYhere do you live?
A. 1011 Goff Street.
Q. ·what is your posit~on with the Janitors Political Club?
A. Manager.
page 172 ~ Q. Are you manager nowY
A. Yes, sir.
Q. Are you also a director-!
A. Yes, sir.
Q. And when were you elected to this officet
A. ~t the same time that they elected the other officers.
Q. It has been testified that that was May 6th; would that
be about the time Y
A. Yes, sir.
Q. And you have heard the testimony with reference to
those elections, haven't you?
A. Yes, sir.
Q. Without repeating it, is that your recollection of it?
A. Yes, sir.
Q. Were you one of the original organizers of the club?
A. Yes, sir.
Q. Did you hold any office at all up to May 6th j
A. Yes, sir.
Q.. What office did you hold?
A. I was on the board of directors.
Q. And were you turned out of thaU
A. Yes, sir.
Q. And when were you put back?
·
A. After they elected certain other officers.
page 173 ~ Q. When you were elected on May 6th., did you,
or not, bear any talk up there in regard to the
· A. B. C. Board and Thornton's connection with the A. B. C.
Board¥
·
A. No, sir ; I didn't.
Q. If there had been any talk there in the meeting, would
you have heard it?
A. Yes, sir.
Q. And you say there was none?
A. Yes, sir.
Q. How much money have you put up on account .of the
club, from the time it was organized up to the present time!
A. I put up $125?
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Did you put up any more 1
No., sir.
Did you put up any when the $67 was put up 7
I wasn't talking about th.at.
·
'Q. I said from the time it was organized 7
A. Yes, sir.
Q. How much did you put upf
A. $55.00.
Q. $55.00, and did you put up the extra $12.00?
A. Yes, sir.
Q. That made $67?
~ $67.00..
Q. Have you gotten any of that back t
page 174 ~ A. No, sir; none but the $25 paid back.
Q. Then you did get back $25,.00:f
A. Yes, sir..
·
Q. Now, that leaves $42, doesn't iU
A. Yes, sir.
Q. Then you put up in addition to that how mucht
A. $125.00.
Q. When did you put that up!
A. In August.
Q. August or Julyt
Q.
A.
Q.
A.

]\fr. Maupin: Now, Captain.

Mr. Taylor: All right.
A. I put up the other $50 in July.
By Mr. Taylor:
Q. July. Do you remember when in July!
A. Around the 15th, I think.
Q. Did you put it all up at once., or in different amounts f
A. In different amounts.
Q. How much did ·you put up the first timef
A. $50.00.
Q. Then what did you put up nexU
A. $75.
Q. And that made how much?
A. $125.
Q. Did you have any memorandum of that when you put
it up!
page 175 ~ A. Yes, sir.
Q. What did you get?
A. (Witness hands Mr. Taylor a paper.)
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Q. Who gave you this °l

A. ·Thornton ..
Mr. Taylor: Do you want to see this f
Mr. Maupin: Yes,·sir..
(A paper was handed by Mr. Taylor to Mr. Maupin.)
By Mr. Taylor:
Q. ·when did you receive this f
A. When I put the money up.
Q. This is dated August 1st. When did you put the money
upY
A. August 1st.
Q. You say you put up two different amounts-$50.00 at
one time; when was that put upY
A. After that.
Q. After what?
A. After August 1st.
Q. When did you put up the $75 Y
A. Around about three or four days after, I believe ..
Q. Are you sure about your dates now?
.A.. I think that is right. I put up once.. I know.I didn't
put it up all at once.
Q. Yon didn't put it up all at.once?
A. No., sir.
Q. When you got this note, how much had you put up f
.
A. I never kept anything accurate about it.
page 176 ~ Q. When you got this note, had you put up all
you did put up f
A. No, sir.
Q. You had not put up all f
A. No, sir.
Q. Do you mean you got the note. A. I mean I had put np all when I got the note.
Q. Yon had put up all when you got the note 61
A. Yes, sir.
Q. And your recollection is that yon put up $50 first!
A. Yes, sir.
·
Q. And how much next f
A. $75.00.
Q. Was all that put up before you got the note f

A. Yes, sir. ·
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CROSS EXAMINATION.
· By Mr. Maupin:
Q. Who handed you this note, Gilliam? ,vho gave you this
note?
A. Thornton.
Q. When did he give to it you,
.l\.. He gave it to me when I gave him the money.
Q. How much money did the Janitors Political
page 177 ~ Club owe you on the 1st day of August?
A. The first day of AugusU It owed me, the
1st day of August, $125.
Q. Did you consider that they owed you any money on account of that first $67 that you put up1
A. Not on that.
Q. I say, did you consider that that was an indebtedness
of the corporation to you 1 vVas that a debt you are entitled
to be paid by the corpotation-that $42 f
A. No, sir.
Q. It was noU
A. No, sir.
RE-DIRECT EXAl\HNATION.

By Mr. Taylor:
Q. Who was going to pay- the $42.00? How were you to get.
. that!

A. I don't see any way to g~t it. It is what they all got
in by6 and I am looking to get this.
Q. '!'here is $42.00 more than that that is still due, isn't
there!
A. Yes, sir.
Q. 1\.nd that is owing yon the same wayf
A. Yes, sir~
page 178

r

RE-CROSS EXAMINATION.

By Mr. Maupin:
Q. Why didn't you ask for a note for that $42 while getting
the $125?
.A. Why didn't If
Q. Yes.
.
.
A. Well, it wasn't from the same thing that r was called
for the same group, but it was in the same group. There were
five of us that loaned this money to it.
•
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Q. Then you loaned this $125 to the club; is that right?
A. Yes, sir.
Q. But you didn't consider $42 was loaned to it?
A. I considered the $42 was the money I paid into the club,
and got my $25 back, which would leave $42, but I didn't
count that in money.
Q. In other words, you didn't think you had a right to ask
for a note for that much T
·
A. That is right.
Q. Do you keep a bank account of your own T
A. Yes, sir. '
Q. You do?
A. Yes, sir.
Q. You have a bank account of your own Y
A. A small one.
page 179 ~ Q. Did you pay that $125 by check or by cash!
A. I paid it out of my pocket.
Q. You paid it out of your pocket Y
A. Yes, sir.
Q. vVhat does that represent-savings f
A. No, sir.
Q. How did you g~t the $1251 .
1\.. How didJ get-iU
Q. That is what I asked you. It was not savings, was iU
A. It was not savings.
Q. It was money you had worked for and had not spent?
A. Yes, sir.
Q. How long did it take you to accumulate that $125?
A. About two weeks or a month after paying all my expenses.
· Q. How much do you g·et for being a jaintor T
A. About $100 every two weeks.
Q. And what family have you got?
A. I haven't counted how much family I have got.
,
Q. Count them now and let us know. Have you got a wife?
A. Yes, sir.
Q. How many children have you g·ot?
A. I got one wife.
pag·e 180 ~ Q. I asked you how- many children Y
A. No children.
·
Q. Your family consists of yourself and your wife; is that
right?
A. My wife. I thought you asked how many have I in the
apartment.
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·Q. No ; in your own family.. ,
A. One.
Q. You think you could save up $125 in about three weeks Y
A. YesJ sir.
Q. You didn't ask anybody except your private crowd to
1mt up this money!
.A.• No., sir.
Q. To whom did you hand the $125 2
A. I JJaid it to the treasurer. Some of it went to bills,,
some of it went to electric lights, ~nd I paid some of it myself in buying· beer.
Q. You didn't pay it to the treasurer of the corporation,
but just paid the bills of the corporation; is that it i
A. Sir?
Q. I am trring to find out who you handed the $125 to?
.A. To Thornton.
·Q. ,".\7hich Thor.nton-the old man or the young man t
A. The young man.
page 181 } Q. The young man?
A. Yes, sir.
Q. That was $60 at one time, and about a week or so later
it was $75 moret
A. Yes, sir.
Q. ,vhat bills were you talking about that you paid out
of the $125?
A. What bills?
Q. You said just now you paid some of the bills of the
dub¥
A. Here is what I meant: When Thornton received a bill,
or something like that,· and Thornton said he didn't have
any money, I took my money and he spent my money. When
a bill would come in I would pay it, and he would say, "How
much¥'' and I would give him the bill, and he paid my money
back.
Q. How many bills of the club did you pay out of the-$125 Y
A. It may not have been but just one.
Q. You know you paid as much as one, do you f
A. Yes, sir.
Q. Going back to the time you were elected on May 6th.; up
to that time do you know whether there had been any trouble,
or threat of trouble, with the' A. B. C. Board towards your
clubf
page 182 ~ A. No, sir.
Q. T~ere bad not been?
, A. No, sir.

Supreme. Court of Appeals of Virginia

132

.Allen Roane· (Colored).
Q. If Thornton says that there had been at that timei then
you knew nothing about it t
A. No, sir.
RE-DIRECT EXA:MINA.TION ..

By Mr. Taylor:
Q. ] 1or whom do you work t
A. For Mr. Furr and Gray-that is the oldest one.
Q. When you paid the $125-now, get away from everything in this world except- the $125-you paid $50 at fi1·st t
A. Yes, sir.
Q. And paid $75 next°l
A. Yes, sir.
Q. You paid that to Thorntonf
A. Yes, sir.
Q. And Thornton used that money to P.aY bills; is that
right?
A. Yes, sir.
Q. So you are not mixing that up with any other bills T
A. No, sir.
page 183

~

ALLEN ROANE, (Colored),
was duly sworn, and testified as follows:

Examined by Mr. Taylor :
Q. What is your namef
A. Allen Roane is my name.
Q. Whe:re do you live 1
A. 1222 Roscoe Street..
Q. What is your business!
A .. Janitor ..
Q. How long have yon been a janitorf
A. Since 1927.
· Q. For whom do you workf
A. Martin Levy and Furr,, Lindsey & Gray. ·
Q. Are you a member of the Jani.tors Political Cluo, Incorporated?

A.. Yes, sir ..
Q: How long have you been a memberf
A. I hav-e been a member since it was organizecL
Q. Were you an officer when it was organizedt
A. No., sir..
Q. Are you an officer now 'Z
A. Yes, sir.
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Q. ·what position¥
A. A member of the board of directors.
Q. And when were you elected to that positi011 ·t
pag·e 184 ~ A. In May.
Q. You have held it ever since 1
A. Yes, sir.
Q. How did you happen to be elected in May?
A. ·wen, I will tell you: They clain1ed that we had to elect
new officers; after we elected new officers, we put Thornton
in nomination, and he was elected unanimously. J. A. Thornton wns assistant secretary, and he was elected secretary.
Q. You were elected at that time 7
A. Yes, sir.
Q. ·when you were elected, had you heard of any trouble
with the A. B. C. Board?
A. No, sir.
Q. vVere you present when Thornton was elected president?
A. Yes, sir; I was present and voted for him.
Q. Was there anything ·said about Thornton and the A.
B. C. Boardt
A. Everything was in a flurry.
Q. If anything was said, would you have heard it i
A. Yes, sir.
Q. Is thete any reason to think there was anything between
.
Thornton and the A. B. O. Board 7

A. No., sir.

Q. ·why was he elected president?
A. They wanted to change officers, a11d it
seemed that it got into an uproar.
You five were out at that time1
Yes, sir.
And these nine were in Y
.
Yes, sir. Gilliam was a member first., but they put l1im

pag~ 185
Q.
A.
Q.

A.

~

out.
Q. You were not on very good terms with the other nine,
were you·¥
A. I don't know.
Q. But you were not in that group t
A. No., sir.
Q. And you say all of a sudden there was a flurry to elect
,new officers f
A. Yes, sir.
Q. Why was that1
.
A. I don't know. They said that they had
elect new
officers, and I put Thornton in nomination for president.

to

134

Supreme Court of Appeals of Virginia
Allen Roane (Colored).

Q. And you also were, at that time, elected a director?
A. Yes, sir.
Q. ·when did the dissatisfaction between you and your fellow officers and directors occur-these other nine?
.A. Only two weeks. It seemed as though the A. B. C. man
was after us and we employed McKinley Smith, and we made
him temporary manager until we got him. Whenpage 186 ~ ever we had a meeting·, James Williams became a
charter member. After a while we decided to· put
him back. '\Ve owed about seven or eight hundred dollars,
and we couldn't get it. Vve had no money to go on, and soQ. Did that cause the trouble among· the nine, that they
turned on you and wanted to put you out?
A.. I guess so. We all decided to try and get some money
to Hpend.
Q. 1Vait a minute; you are g·etting off on the wrong track.
I am asking· you why, after the nine which voted you in office,
on or about the 6th of May, why they should, a short time
after that, turn around and try to turn yo.u ouU
A. The management that we had was buying beer and wine,
and we had a hearing about it. Another time,· the A. B. C.
man came down and asked the management to go, but he
didn't go.
Q. How long had that been after you had been voted in?
A. I think one or two weeks. I didn't commit it to memory,
but I know it was one or two weeks. They bad us down to
court. In fact, I was on the board at the time.
Q. These thing·s with the A. B. C. Board had happened) before you were put into office?
A. Sure.
Q. And they turned on you and tried to put you out; is
· that righU
page 187 ~
A. Yes, sir.
l\fr. Maupin: Your Honor, I must protest again against
counsel testifying in this case. Every question is a state-·
ment and followed up by "Is that right?'' I hope counsel·
will not make it necessary for me to object to almost every
question.

Bv Mr. Tavlor:
•Q. As one of the organizers of the club, did you put up any
money?
·
A. At first I put up $50 and then $65, and next $12,, and
that ice box.
·
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Q. Was iliere auy minute of the directors made in ·connection with that?
A. Not at that thne., I don't know.
Q. Have you received any of that money back?
A. $25 the 3rd of June.
Q. And you have $42 owing you?
A. Yes, sir.
Q. Did you put up any more money?
A. Yes, sir ; I put up $50 in July, and $10, and there was
not enough money to run the place, and I put up $65 more.
Q. When was the last you put up?
A. The last was sometime about the last of July..
Q. Did you receive any memorandum or evidence on that
datef
A. I got a ticket for it.
page 188 } Q. Have you got the ticket?
A. I haven't got the ticket here, but I have a
note for $125.
Q. Have you tbe note here?
A. No, sir; it is at home.
Q. You didn't bring it?
A. No., sir.
Q. You got the note?
A. Yes, sir; I got the note.
Q. Do you remember when it was given you f
A. That note was given me in July, I think.
Q. What difference was there in the transaction in which
you put up the $125 and the transaction ·in which you put up
the $67?
.
A. At:first I put up $50?
Q. I understand the difference in amounts, but was there
any difference in the purpose Y
A. What do you mean? We spent it., and didn't have money
enough to run the business.
Q. That was the case each time, was iU
A. It was the case each time.
Mr. Maupin: I object to the form of the question, and ask
that the question and answer be stricken.
Th~ Court: Objection sustained. I don't think it necessary to strike it out.
~

By Mr. Taylor:
Q. What difference was there between the understanding, if any, when you put the $67 and the $125 in Y

page 189
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A. vVe put up the $67, and there was none at all,. but when
I put up the $125, we were short of money.
Q. You were short of money when you put up the $67,
weren't you Y
A. Yes, sir.
.
Q. State whether or not you expected to get back the $671
A. V'l e expected to get back the $67.
Q. How much of that did you get back!
A. $25.00"
Q. The $42,00 is owing yon on that f
A. $42.00 owing.
.
Q. How _much does the club owe you all together t

A. About $167.
CROSS EXA.l\UNATION.

By Mr. Maupin:
Q. I11 your answer to one- 0£ :Mr. Taylor's questions or
statements, you said that the A. B. C. Board was complaining
in July of something that happened before you went into
office t
A. Before I went into office; yes, sir.. I didn't know anything about that.
page 190 ~ Q. What was it that happened before you went
into office that they were complaining aboutT
A. Nothing happenedQ. Follow my question; Y<'m testiffod jnst now that there
was a hMri11g af- this club before the A. R C. Board, afte1·

von cam~ into office f

.. A. I beg your pardon.
·
Q. Did you say there was a complaint about the A. B. C.

Boa:rd?

A. I say I didn't know anything abottt it until I came into
office,
Q. When did you have any trouble with the A.. B. C. Board!
A. After I went into office.
Q. You said that complaint was about something which happened before you went into office f
A. l don't remember tlu1t.
Q. You certainly told Captain Taylor about that.
A. t dicln 't know ahything about what happen~d before I
went in office. After I got into office., they oontplained abant
buying· wine retail and selling it at retail.
Q. They were coll'!plaining about· something that happened
Hfter yot1 got into office 1
.

A. Yos, sir.

.
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Q~ So far as you know, there was no c·omplah1t about aiiything that happened under the former officers~
A. That is right.
Q. Why didn't you get a note for the whole
$167 t]1e club owed you instead of getting· it fo1· $1251
A. Well, I got a receipt for the $67,
Q. Where is it?
A~ I got a note for $125?.
•
Q. 'Where is the receipt for th~ $671
A,. At bottle.
Q. And you ca11 't produce that f
A. No., sir.

page 191

~

Mr. Taylor: Yop can get it at
Witness-: Yes, sir.

By Mr. Maupin:

home, can't you 1
. .

.

.

Q. Were you present at a .meeting of the members of the
club held on the 1st day of July, 19431
A. Thursday, July lsh
Q. Yes; the first Thui·sday in the mo11th t
A.. I am sure I was.

Q. That ~as a meeting that dechH·ed offices vncant, and
thev elected new officers?
A. Hmight be, but I am not sure.
·
Q. Wete you nt it11y tneetirtg ttfter the meeting of th~ Atl1,
wben _t_he m~tnlJ~rship 0£ th~ club .declared thij office·s vacai1t?
A. Yes, su; I was at that meeting.
Q. Does it sou11d like July 1st is fib6tt! iig·ht about diaU
.
A. It might l:i~, but i am not stifo.
page 192 ~ Q.- So on tha:t otlcasiori tnere wei·e nine members of the club who voted you .out of offic¢, and
three who voted tbat yo11 eontinu~ i:h t1ffice'} is that rig1if?
A. N 9 ; I was not in_ office.
Q. W ere;n 't y<ru a ffire·etot f
A. No.
Q. You were not a director 7:
A.. l a ma ~ireetor now, lfflt I wasn't ifi office.
Q. 1-tow did you _<rorne t6 b(t. f! dite'efot 7
A, l wM a@oiniijd tt ditec!for.

Q, :E~, Mayf
~- "¥ ~s, sii', .

.

.

..

.

.

.

.

1

..

Q,. This,; wlts m. Jttly; artEl tliitir 1§ aftat Mt:iy~. i-sn 'f it f

A. Yes, sir. I remember that.

•
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Allen Roane _(Colored).
Q. I thought you would. At that meeting, there was a vote·
qf nine to three to vote you and Thornton and Gilliam and
Thornton's son out of office, wasn't iU
A. There was a gang of them, but I don't remember how
many there were.
Q. That. is correct, isn't iU
A. Yes, sir.
• Q. And you held on to your office as director and claim to
be a director now, don't you~
A. There is one man connected with the club
page 193 ~ asked the president to resign, but he refused because he was electedQ.. I am asking you if., by a vote of nine to three at the
meeting of July 1st, all offices were not declared vacant, and
you were not voted out of office by a vote of nine to three; is
that right, or not?
A. Yes, sir.
Q. And you refused to give up your office, and just claim
to be a director?
A. The president is inQ. You still claim to be a director, do you not?
A. Yes, sir.
Q. vVere you present at the meeting of May 6th, when you
,vere, as you say, elected a director Y
A .. Yes, sir.
Q. How many persons were at that meetingt
A. If ·my memory serves me right, about nine or teri or
something like that.
Q. Nine or ten at that meetingY
A. Yes., sir; and there might have been twelve.
Q. Somewhere between ten and fourteen; is that rightY
A. Yes, sir.
Q. Somewhere between ten and fourteen?
A. Something like that.
Q. And those were the same people that were present at
the meeting in July?
page 194 ~ A. That is correct.
Q. Why did you find it necessary to put the
$125 up, which you say you put up in July?
·
· '
A. vVell, we had no money. When we got· rid of our man-'
agement we bad no money, and we wanted to keep the club
g·oing, and so we decided to get something together, and. we
started with a little money, putting it up, and adding more to
it, and it come to $625.
·
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·Q. If you were in that shape, why did you pay $25 apiece f
A. I don't understand f
Q. You say you didn't have· any money Y
A. We did not.
Q. If you didn't have any money, and found it 11ecessary
to dig down in your pockets for $125 apiece, how was it you
were able to pay back the fourteen people $25 apiece?
A. That was my pe1·sonal money.
Q. I will try it again: You just said the club was busted~
:and it didn't have any money, and it was necessary for five
of you to put up $125; is that rig-ht f
A. Yes, sir.
Q. If that is the case, how is it you were able to pay $25
.apiece when the club was busted f
A. On the third of June, fourteen members were to pay
$25; we took charge in May, 1943, and that is the time that the
bank wouldn't let us have the money, and we had
page 1.95 ~ to accumulate money. We had no money then.
Q. A.s I understand, on the 6th of May, the' ·
manager ran away with the money; is that right,
A. On the 3rd of JuneQ. ·wait a minute. He doesn't understand my question. I
understood you to say that on the 6th of May the manager ran
off with the money; is that correct, or not?
A. No, sir., that is not correct.
Q. ·what is correcU
A. When we put the management down,, I don't remember
what month it was he carried all the money with him, and we
had to put up $25 previous to that time.
Q. Didn't you tell me when you took authority on the· 6th
of May, you didn't have any money, and had to accumulate
it?
A. No, sir.
Q. You did not?
A. No, sir.
Mr. Maupin: Read back and see if that is what he said.
(The testimony was read.)

By Mr. Maupin:
.
Q. When you took charg·e on the 6th of May, did yon have
money, or didn't you Y
.A. We had.
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E. H. 8'l&ead..
Q. When did you put the manager out f It
page 196 ~ has been testified it. was about the 23rd of June ..
. Do.es that sound right!
A. Yes, sir ..
Q. On the 1st of July there was a meeting of members
called, when an attempt was made to change the officers and
directors ; is that right Y
A .. Yes, sir.
Q. So that your manager had to take the chance of paying that money to the right treasm·er, whoever that might
be¥
A. He said he would do it, yes, sir.

1\fr. Taylor:. Your Honor~ that completes our evidence.,

E. H. SNEAD;
a witnes~ on bebalf of the plaintiffs, was sworn, and testified
as follows:
Examined by Mr. Maupin:
Q. What is your occupatiott f
.A.. S1,pervisor A. B. C.. Board for Easfarn Virginia.
Q.. You are generally acquainted with the J an:i'.page 197 ~ tors Political Club, are you noU
.A. Yes, sir,. fairly so.,
Q. Up to last May, had there been any complaint on the
pf.lrt of the A. B. C. against the operation of that club?
.a. . No complaint had reached the Norfolk office. up to that
time.
Q. Wha.t about the 1st of May, did James E, Thornton
v.isit the offices o~ A. B. (f. Board with reference to. the Jam..
tors Political Club 1
A. He did.
Q. What did he sayf
A. He was trying to secure information, as I recall in r·egard to the officers and directors of the club. I mean in this
way,-:: Ile had some offices and they were not complete.. Our
law requires someone to be designated as manager, passed
on by the board investigator, in eharg~. of the. sale of alcoholic beverages, and also. when the board of directors or officers of the corporation are changed, they are to be investigated bi t~ B~ard. We could not get fro.m, :him at tha,t time
just who the officers were, and that is whe.n tbisinvestig-atioD:
started.
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Q. Up until tha.t time there had been a board of directors,
and officers and a manager; had they been investigated by
you?
A. They were investigated in May, 194~the
page 198 ~ original application for wine and beer license at
this location.
·
Q. And were they found satisfactory!
A. They. were.
·
Q. And then until the time of the election of James Thornton, there bad been no trouble or any infraction of the regulations, so far .as came to your attention., by this concern Y
A. That is correct.
Q. After May 6, 1943, what happened in regard to the relations of the A. B. 0. Board with the Janitors Political Club?
A. Report was made by Inspector Davis charging the club
with a non-designated manager, the records not being kept
properly, and wine was on the premises not purchased from a
wholesaler.
Q. That was all somethi.ng that happened after the 6th of
May?
·
A. Since around the 1st of May. I don't recall the exact
date.
Q. Since that time have you had any further trouble with
this club'Y
A. It has not come to my attention since the 1st hearing,
and I think the final disposition was in July of this year or
Aug'Ust.
Q. There was a hearing, and the club was fined Y
A. Yes. The investigation cost $25.
page 199 ~ Q. And, at that time, James Thornton was
president of the club, was he not 1
A. That is what the record shows.
By the Court.
Q. What was the troublef
A. Irregularities, such as improper records., and no desig ..
nated manager at the time the inspection was made by the
Board, and wine on the premises which was not acquired from
a licensed wholesaler.
Q. When was that made by the Board-that investigation?
A. It was around June.
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E. H .. Snead.
·CROSS EXAMINATION...

. .. ,;

By Mr. Taylor:
.- - .
Q. How many proceedings were there?
A. Two.
..
Q. One was dismissed and the other was~ a fine: of $25 f
A. The investigation cost that.
.:
·
Q. Do you recall when the offense was committed for which
the fine was imposed?
·· · ·. ·. ·· ·
._
· .
A. I cannot give you the date. of the report.
'
RE-DIRECT EXAMINATION.

By Mr. Maupin:
Q. I thought you said the offense ·was . compage 200 } mitted after May?.
·
·
A. Yes, May or J une--0ne of the two months.·

By Mr. Taylor:
Q. Does your record show that?
A. I could probably get. that record in a very short time.
Q. I would sugge~t that you do that.
The Court: I do not personally care for it, but if you·
want to make the record up, I think you had better get it..
Mr. Maupin: All I am after is that it was after the new
regime was in.
Witness: I think it was since May 1st.
The Court: I think that that would be sufficient, but if you
gentlemen want the exact date, you may get it. ·
Mr. Taylor: Here is the point: He said since Mav 1st.
'l.'he new management took over on May 6th, with the former
manager.
By Mr. Maupin:
.
Q. Can you say, with any degree of assurance, it was after
May 6th?
A. I would rather not make that statement. If you will
allow me, I will get the record.
The Court: All right; go and get it.
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page 201} JOSEPH SIMMONS,, (Colored),
...
· ·
· ·· one-of the-complainants, was dµly sworn, ·and te:e-.
tified as follows :
·· · ·
Examined by Mr. Maupin:
Q. Your name is Joseph Simmons 7
A. Joseph Simmons.
; . :::i
Q. You are a Janitor?
A; Yes,-sir.
· Q. · How long have you been one f
A. About 32 years.
Q. The pleadings in this m~tter show. that you were presi- ":
dent of the J ~itors Political Club up until May 6th of this
year; is that correct Y
·
A. Yes, sir. _
Q. What happened on May ·6th with regard to your continuation in office as president! Did you continue after that
time, or was somebody else elected in your place?
A. Well, on May 6th I hadn't heard anything at all from
anybody, and I called._to have a meeting, and we were going
to have our m~~_ting. . As soon as we got in there, Thornton
· and another man-I didn't pay attention, because I didn't
look it up, but he said he had a paper from Mr. Davis, and
Mr. Davis said· that we would have. to change officers right
away.
Q. Who is :Mr. Davis T
A. The A. B. C. Board man.
page 202 ~ Q. All right.
·
A. I said to myself, ''We are not getting along,
and there is no use to try to buck against the A. B. C. Board,
and it will be just like you say, and maybe it will be smoothed
ovlr. ''
Q. Did he show you that letterT
A. No, sir; he didn't produce anything.
Q. Let's see if I understand it: Did he tell you that, Mr.
Davis said you must change the officers of the club?
A. Must change officers of the club at once, and give him a
paper that we did.
Q. Is that the reason the officers· were changed?
A. Yes, sir.
Q. Was there any other reason than that¥
A. No, sir.
.
Q. As a matter of fact, had you had any complaint of any
sort up to that time from the A. B. C. Board?
.A.. No, sir, no more than to say that that was the best club
in the district, and if all were like that we could stay in office.
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Q. Did you have any suggestion that you were not obeying
the law, so far as you know as president of the clubY
A. No, sir.
Q. Had you had any trouble with James E. Thornton before that ·time Y
page 203 ~ A. Yes, sir.
Q. Along what line?
.A. Well, every time we would hold a meeting~ he would just
jump up in a big argument that this wasn't right and that
wasn't right, and all like that, and then I asked the secretary
to read all the names that had paid to run the club. $55 was
to run the club, to pay the first month's rent, and the other
$50 was to run the club. Then I asked the secretary to read
all the names that had paid, and she read them. Then I asked
Thornton when would the people pay. So he said he didn't
know, that he would pay as soon as he could. I said all right.
The other members started arguing, and I said, ''If you all
will give me a chance, then I will give you a chance, and I
think we can get it better by that than arguing.'' So at the
next meeting., there was a vote that we would pay him his·
money back.
Q. How much did he put up?
A. $22, I think it was. There was a motion that he be
given his money back. I said, '' You all be careful; I am in ·
the chair. I am here to rule as you all make the motions and
let you vote everytime. '' I said, ''You. have made this motion, and I will explain the motion to them three ·different
times before I let it go before the house,'' and they voted to
pay him the money back.
Q. What was to happen to him then 7 Was ie
page 204 ~ to remain a member of the club after he got liis
money back, or not Y
A. He was only a member of the club by paying $1.00.
Q. In other words, he was to continue to get into the club
room, but he had no right to participate in the meetings f
A. Yes, sir.
Q. Was that motion carried?
A. Yes, sir.
Q. Did he ever pay the $55 after that T
A. He came up there, and McKinley Smith said t~at he had
a marJ. out there that wanted to get into the club. He had
not said who it was then. When I got to that, then I asked
him about his man. Then he told me it was Thornton.. Then
I put the motion before the house. He said, "I have got the
money in my pocket.''
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'

Q. ·who said thaU
A. McKinley Smith said, "I have got the money in my
pocket.'' I put it before the house, and there were about eight
or nine in the house. The proper part of the meeting was
over ,then. It was voted that he come in.
Q. What meeting was that, do you remember?
A. I just couldn't recall the date.
Q. How long was it before this change of officers?
A. The meeting before that. It was in .April.
Q. It was in AprilT
.A.. Yes, sir. .After he came in at the meeting of th~ 6th-the meeting of the 6th was the meeting that he
page 205 ~ told me that Mr. Davis was up here that morning
·· and had given him a paper that the officers must
be cl1anged at once. After I found out. after that that M1·.what Mr. Davis said, he was in his rights. We had an election, but we had· not sent the names to him like we always do
for him to send us. That is what he was after us for.
Q. You had the meeting in January and checked the officers
and directors f
·
.A.. Yes, sir.
Q. But you had not made a .report of that to the A. B. C.
Board?
·
A. That is right.
Q. Were you at a meeting held on July lstt when any action was taken affecting the offices held by the Thornto11 at1d
hy Gilliam and Askew f
A. That is right.
Q. ·what was done at that meeting Y
A. They had another election of officers, which was the
third election of officers this year. They re-elected the first
officers that were in. Thornton said, "l don't care how many
you elected, I will not get out.''
· Q. According to a paper introduced here, which will be
verified later., that was carried -by nine to elect the officers
and two against; is that according to your recollection?
A. Yes, sir.
page 206 ~ Q. Wl1en was the. flrst time you heard anything
nbottt Gilliam and Askew and Roane and the two
Thorntons putting· up $125 for the benefit of the club?
A. Not before they showed these papers wl1ich they have
here now.
Q. You never heard anything a:bc>ttt it until today t
.,a. Not before these papers today.

146

Supreme Court of Appeals

of _.Virginia

Joseph Simmons (Colored).

Q. You were an organizer of the club, and had been an officer of the club Y
A. Yes, sir.
··
Q. Were you asked to contribute anything to the club, and
were you told the club was in :financial straits Y
A. No.
Q. Were you present when these people were told that they
·
had to put upY
A. No, sir.
Q. And you knew nothing about ~t until todayY
· A. No, sir.
Q. Who is entitled to vote in your club-everybody who
·
· , ·
holds a membership card Y
:M:r. Taylor: That is objected to along various ·grounds:M:r. :M:aupin: I will reform the questi~n.
··
:ey Mr. Maupin:
Q. In all the meetings which you_ had mo·nthly
page 207 ~ of the membership of the club, who was permitted
to voteY
· .
A. Nobody but the fourteen stockholders that were in.it. - ~
Q. Had there been any contention during the whole time
that you held office that anybody outside of the fourteen was
entitled to participate in the meeting of that club and vote Y
A. Yes, sir.
·
Q. I say, had anybody ever said anybody else was entitled
to voteY
·
A. Yes, sir.
Q. WhoY
A. John Gilliam, and Thornton, and they brought someone
in one night, and I said no.
·
· ·
Q. Outside of Gilliam and Thornton, there never had been
any contention on the part of anybody that the right to vote
was vested in anybody but you fourteen Y
A. That is right.
·
·
Q. Now, was there anybody who participated in electing
Thornton and his crowd except members of that fourteen Y
A. No, sir.
Q. Did any parties that held these membership cards., other
than the fourteen, participate in the meeting in any wayf
A. No, sir; they were not in there.

·.·

·t
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Joseph, 8i1nmons :(Colored). ·- · ·
page 208}

CROSS EXAMINATION•..

By Mr. Taylor:
· · - · _·
._
.
Q. ·when these new officers. were elected on May 6th, did
you go back to the club at all ~fter that Y
·
A. Yes,·sir.
· Q. WhenY.
.
A. I went back every meeting night up until June, anff
every time I didn't· go to a meeting I asked if there was any
minute, and they said that they didn't have any.
Q. I didn't ask you that. I asked you if you went backf
A. Yes, sir.
··
·
Q. You say you did t
A. Yes, sir.
Q. It was only up and down, wasn't itT What part did you
take in the activities of the club after May 6th Y
·
· A. The same as any other stockholder. I would go to the:
meeting, and I enjoyed myself the same as the rest of them.
Q. Did you attend the meetings?
·
A. I attended them all up until June. June was the last
meeting that I went to, and he said he would not have no
minutes and no receipts and nothing, and so we ain't got
nothing, receipts and no minutes of no kind., and today is the
· first I heard him say that he had minutes.
page 209 ~ Q. On the :first of June you got $25, didn't you Y
A. Yes, sir.
Q. And then you stopped going Y
.
A. I have been there two or three times since then.
Q. You didn't participate in any meeting!
A. We haven't had any.
Q. You didn't participate in any of them?
A. No, sir.

RE-DIRECT EXAMINATION.
By Mr. Maupin:
··
·
Q. Your by-laws provide the meetings shall be held on the
first Thursday of each month Y
A.Y~,~r.
.
Q. The first Thursday of July was July 1st, when the officers were elected and changed back to the old officers?
· .A. Yes, sir.
Q. Were you present at that meetingY
A. Yes, sir.

•4~ ._

-~]!p~e~e. Qo~rt of ~ppeala of Virginia
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Gladiola Crocker (Colored).

Q.. Then you went to the July meeting t
A. Yes, sir.
·
Q. After these officers were changed and the old officers reinstated, did the Thorntons give up their offices Y
A. No; they said that they wouldn't do it.
Q. That is when the dispute arose, after the meeting of
July 1st, when they refused to give .up their. ofpage 210 ~ fices; after the old officers had been reinstated t
· · _
A. Yes, sir.
·
E. H. SNEAD,
was recalled, and testified as follows :
Examined by Mr. :M:anpin;
Q. Have .you found your records f
A. The records I have here, and the hearing was condncted
on the Janitors Political Club, Incorporated, on July 7, 1943.
The :final disposition of the case was on July 20, 1943, and the
suspension was 30, and the investigation cost was $25. That
investigation was made since May 6th, 1943.
By Mr. Taylor:
Q. There was another?
A . .Another report was filed by Inspector Davis on July 31,
1943, which hearing was held in the City of Norfolk 011 .A.ngust
30, 1943.

·

GLADIOLA CROCKER, (Colored),
was sworn, and testified on behalf of the plaintiff's, as follows:
Examined by Mr. Maupin:
page 211 r Q. Your name is Gladiola Crocker, isn't it r
·
A. Yes, sir.
Q. Talk loud enoug·h so the Judge can hear you. ·where
do you live?
A. 702 Washington A venue.
Q. And what business are you engaged inf
A. Teacher..
Q. Are you a member of the Janitors Political Club i
. A. Yes; I am ..
Q. What school do you teach inf
A. I have charge of the kindergarden in the First Baptist
Church.
Q. Were you one of the organizers of the Janitors Political
Club¥
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A. Yes; I was.
Q. Did you pay in the $67, as has been testified that the
organizers paid in Y
A. I.did.
Q. After the Simmons regime began, I believe you got $25
of that back, did you not?
A. I did.
Q. Did you ask for it, or was it just handed to you!
A. It was handed to me.
Q. Up until May 6th of this year, did you hold any office
in that cluM
page 212 }- A. Yes, I did.
Q. ·what were youY
A. Secretary.
Q. And what occurred with regard to the officers at the
meeting held on May 6th of this year 7
A. On May 6th of this year the officers-I don't know how
to begin-the officers came into the meeting, as usual., and
they had a regular meeting. There was a statement made
that there should be a change in officers.
Q. Who made that statemenU
A. Mr. James E. Thornton.
Q. Why did the officers have to be changed Y
A. Due to the fact that officers had been elected in January and they had not been turned into the A. B. C. Board.
Q. Did he inform the meeting that new o:ffi.cere wo111il ha.ve
to be elected, or simply a report would have to be made Y
A. A report would have to be made, and it went on to say
new officers had to be elected. ·
Q. vVere new officers elected Y
A. They were.
Q. And that was James E. Thornton, James .A.. Thornton,
Gilliam, Roane and Askew Y
A. That is right.
Q. Did you attend a meeting of the Janitors Political Club
held on July 1, 1943 7 _
page 213 }- A. I did.
Q. Did you act as secretary of that meeting?
A.. I acted as temporary secretary in that it was our regular meeting, and we went up there for the meeting. The question was asked, and Mr. Thornton stated he had no business,
and if we wanted to do anything, to go ahead. At that time
this other Mr. Thornton wasn't secretary.
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Gladiola Crooker .(Colored).
Q. Did you take down what was done at the meeting at the
time!
A. Yes; I did.
.
Q. Is this memorandum that you took what happened at
that meeting on July lstY
A. Yes, sir.
Q. July 1, 1943, was the first Thursday in July, 1943. Was
that the date of the first meeting?
A. The first Thursday in each month.
Q. Is this what happened at the regular meeting?
A. Yes, sir.
Q. (Reading): "Norfolk, Virginia, July 1, 1943.
"The president, Mr. Thornton, stated this was the regular
meeting of the stockholders of the Janitors Political Club
and to do business for the corporation.
'' Prayer was then offered by Mr~ Joseph Simmons, and the
meeting was declared open for busiµess.
'' The minutes were then called for ; these were
page 214 ~ stopped on unreadiness for failure to put all the.
proceedings of the last meeting, in fact, the secretary stated he had no minutes, then McKinley Smith made a
motion which was recorded by Joseph Simmons that the minutes be tabled, carried.
'' The roll call of stockholders was next.
''The question of atty. fee (in the absence of Mr. Merrill)
came up. A motion was made by Joseph Simmons, and seconded by R. W. McNeal that this be tabled until next meeting.
Carried.
•
"New business was then asked for. Said R. W. McNeal
it has been a misunderstanding between the new officers and
the members of the Janitors Political Club., and it seems as
though the present officers are more interested in themselves
than they are in the club, therefore, I am asking them to resign, since they are not in keeping with the law, therefore if
I am in time I will motion that the present officers would
resign; this was seconded by Miss Elsie Whitehurst. Carried.
'' Voting for the resignation were nine as follows: Thomas
Neal, McKinley Smith, Elsie Whitehurst, Gladiola S.
Crocker, Oliver Langston, R. W. McNeal, Joseph Simmons.
Against three.
'' The president stated he was not going to resign because ·
there was a charge in the former motion.
'' A motion was made by McKinley Smith, seconded by
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Gladiola C!f"ocker ( Colored).
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· James Harrison, that the officers as of April 1st,
page 215 } 1943, will be null and void, and a new set-up be.
made. For-9; against-2 (1 · the secretary.)
Carried.
'' The motion by Joseph Simmons, seconded by James Harrison, that we g·o into election of officers. Carried.
'' A motion by Joseph Simmons., seconded by James Harrison, that all offices be declared vacant until after the election is
over. Carried.
·
'' The chairman was asked to select a temporary chairman.
James Williams was appointed but declines the position. 1\:(c- _
Kinley Smith was then appointed, he stated that he hoped
that the man selected would bring peace and harmony to the
club.
'' A motion was made by James Harrison, seconded by
Oliver Langston, that Joseph Simmons be elected pres. Carried.
''On motion by James Williams, seconded by James Harrison, that Randolp4 W. McNeal be elected vice-pres. Carried.
'' A motion was made by Joseph Simmons., seconded by .
James Harrison, that Gladiola S. Crocker would be elected
secretary. Carried.
''On motion by Joseph Simmons, seconded by Elsie Whitehurst, that McKinley Smith would be treasurer, carried.
"Board of Directors.

"Ou motion by R. W. McNeal, seconded by Joseph Sim.
mons, that Oliver Langston would be elected as a
page 216 } member of the Board. Carried.
"It was motioned by Elsie Whitehurst, sec- ·
onded by R. vV. McNeal, that James Williams would also be a
member of the Board. Carried.
''Joseph Simmons motioned, seconded by Elsie Whitehurst, that James Harrison would also be a member of the.
Board. Carried.
'' A motion was made by Joseph Simmons and granted by .
the temporary chairman that the meeting be turned back to .
the former pres. Mr. James Thornton.
.
'' On motion by Oliver Langston, seconded by McKinley
Smith, that the statement of James Williams relative to the
amount of money in hand be tabled until next meeting. Carried.
''Motion by Joseph Simmons, seconded by R. W. McNeal,

152

Supreme C!)urt of Appeals of Vi~ginia
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that the club will run as is until Fri. July 2nd, 1943. Carried.
"We adjourned to meet again the next meeting, the first
Thursday in Aug. unless sooner called.''

.Is that what happened at that meetingt
A. Yes, sir.
Q. You, I believe, were secretary of that club from the time
of its organization until May 6th of this yearY
A. Yes, sir.
Q. Did you attend all meetings 1
A. Yes, sir.
page 217 ~ Q. Who were privileged to attend the meetings Y
A. The fourteen stockholders.
Q. The fourteen who put up the moneyY
A. Yes, sir.
Q. Until today, had you ever heard of this $125 that the
other five were supposed to put up Y
A. I had not.
Q. Did anybody ever ask you to put up any money!
A. No.
Q. Did anybody, ever tell you the club was running short.
of funds and they needed some ·more Y
A. No.
Q. Did you know anything about it until you heard it in
Court this morning Y
·
A. No.
Q. Did you know that the club's credit had been pledged
to the payment of these notes in the sum of $125 Y
A. I did not.
Q. Had it ever been the case that the holders of membership cards were given the right to vote unless they were one
of the fourteen organizers Y
A. No.
Q. Had any of them attempted to votet
A. One time there were two present, and they were asked
out.
page 218 ~ Q. What happened, these officers Thornton and
his retinue of officers were put out of this meeting on July 1st and the old officers were re-elected? Did
Thornton and his crows relinquish the offices that they held1
or did they hold on to them Y
A. They refused to relinquish them.
Q~ What reasons did they giveT
A. They said it made no difference who was elected, they
were not going to get down.

Janitors Poµtical Club, Inc., etc., v. J. Simmons, etc.

153

tfosepli Williams (Colored).

Q. There were, according to the minutes, eleven out of the
fourteen of the organizers present at that meeting on the
first of.August; is that correct?
A. That is correct.
Q. Have you had any trouble up at the club since this meeting of July 1st about getting jn 7
A. No; I have not been up there.
Q. You have not been up there at all?
A. No, sir.
CROSS EXAMINATION.
By Mr. Taylor:
· Q. Why didn't you go up there? Had you given up membership?
A. I just didn't care to go.
Q. So you are not interested 7
page 21'9 ~ A. I don't care to go up there. I bad other
business.
Q. So you didn't participate in the club after this election
of Mav 6th?
.A. No. The last meeting I attended was July ls1:..
Q. And you have not been since?
A. No, sir.
l\fr. Maupin: This suit was filed September 2nd. Let tlie .
recorrl show that.
JOSEPH WILLIAMS, (Colored),
q witness on behalf of the plaintiffs; was sworn and testified a~

follows:
Examined by Mr. Maupin:
Q. You are James Williams; are you not 1
A .. Yes, sir.
Q. And your address is what?
A. 947 Denhart Street.
Q. Are you a janitor?
A. No, sir.
Q. ·what is your business Y
A. My business is butcher.
Q. You are a butcher Y
A. Yes, sir.
·
Q. Are you a member of the Janitors Political Club?
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Joseph Williams (Colored).
page 220

~

A. Yes, sir.
Q. Are you one of those who organized the

club?
A. No., sir.
Q. When did you get into it Y

A. I think last August a year.
Q. August a year ago Y
A. Yes, sir.
Q. How much money did you put into it at that time Y ·
A. $72.50.
Q. You put up a little more than the others T
A. Yes, sir.
Q. Did you get any part of that back in June of this year?
A. I did; $25.00.
.
Q. Were you an officer in this club after you became a mem·
ber of iU
A. Well, yes, sir; I was appointed on· the board of directors:
·
Q. Were you present at the mee.ting of May 6th of thisY
A. Yes, sir.
·
Q. Was there a change in the officers and board of directors made at that meeting?
A. Yes, sir.
Q. What led up to that?
A. Well, Langston was manager, and he got
page 221 ~ down, and, in fact, he told me it was worked iu
such way that he couldn't just take care of the
situation, and he wanted a change, and I being on the board
he notified me first. Sunday morning I come down to see him,
and he gave me the keys, and I begged him not to give up because we needed him.
·
·
Q. He was manager Y
A. He was manager.
Q. What I am talking about is the change in the president
and secretary and treasurer aµd. board of directors on May
6th; were you there f
A. Yes, sir.
Q. What made the old board resign .and the old officers resign and let new officers be elected Y
A. Well, dissatisfaction, I suppose.
Q. Was Thornton there Y
A. Thornton was there.
.
Q. Did you hear Thornton make any statement with regard
to the A. B. C. Board t
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A. He said when he caine in., .that Mr. Davis ·told ·him ·he
had to have a new set-up.. ·
- _
Q. What would happen if he 9idn't hav_e a :q.ew set-upf
A. I suppose..

Mr. Taylor: Don't suppose•.
By Mr. Maupin: ·
.
Q. Did Thornton tell you ·what. would happen if you didn't
have a new set-up Y
···
·
.. ·
page 222 } . A. No, sir.
.
.
Q. Did be say what Mr. Davis said would hap~pen Y
A. He said it would wreck the club, I suppose.
Mr. Tayior: He ~aid "I suppose."
By Mr. Maupin:
.
Q. Is that the reason the old officers resigned and the new
officers were elected Y
··
· .A. No., sir; that ,wasn't the reason.
Q. What was the reason?
A. The old officers have never resigned.
Q. Then what lmppened from that day!
A. They never resigned.
Q. What did happen?
A. They had such a rnkus up there that James Thornton
and Mr. Gilliam just wouldn't have any meeting. Mr. Gilliam and Mr. Thornton-Mr. Gilliam was going to fight. I
don't get mixed up in such crowd anyhow, and· I sat" bac~ and
looked at· them.
· ·
·
Q. Did you resign Y
A. Yes, sir, I did resign that night.
Q. I mean as director?
A. I was manager and director, too.
Q. Diel you resign as director?
A. I resigned as director.
Q. You resigned as director? ·
A. Yes, sir.
pag·e 223 } Q. Was that on account of Thornton, or why
did you resign Y
A. Yes, sir. I wouldn't go there as long as he was there.
Q. Were you present at the meeting that occurred on the
1st of-July, at which Thornton and his crowd and other officers were declared elected?
A. Yes, sir.
Q. You heard these minutes Gladiola Crocker wrote and
which I read Y
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.

'

,A. Yes, sir~

Q. Do they represent what happen~d there!
A. Yes, sir.
Q. After that action was taken on July 1st, have Thornton
and his crowd relinquished control of the club, or do they
still assert that they are the management?
A. They say that they are entitled to the managership of
the club.
.
·' Q. So they haven't given it upY
A. No, sir.
_ Q. Until today, did you ever hear anything about the two
Thorntons and Roane and Askew and Gilliam putting up $125
apiece?
·
A. No., sir; I never heard a thing of it.
Q. Were you ever told the club was in difficulty
page 224 ~ and they needed money to go along with f
A. No, sir.
Q. Did you know that there was any such situation Y
A. No, I didn't know anything like that happened.
Q. You took charge of this club as assistant manager in
June, 1943, didn't you f
·
.A.. Yes, sir.
Q. Have you had your accounts audited by a certified public
accountant Y
·
.A.. Yes, sir.
Q. I ask you if you handed to Mr. Hopkins a certified check
for $366.94 to be delivered to whoever happened to be decided
the president of that clubf
A. That is right.
Q. Does that clear you of all financial responsibility to the
club!
A. Yes, sir.
Q. Were you willing to give that check to anybody until
you found out who was the treasurerT
A. No, not until I found out who was the treasurer.
CROSS EXAMINATION.
By Mr. Taylor:
Q. When did you get out as manager?
A. In June or July.
page 225 ~ Q. Was a snit brought against yon?
·
A. They notified me of the fact that they were
going to bring a suit before they did.
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Joseph Wiltiams (C olorea.).

Q, W~:re you served with a notice for motion of judgment
in tl1e Court of Law and Chancery?
A. I was served, but I had ord!3rs not ~o attend.
Q. Y 9u never answ~r~d tba.t §Uit; is that the idea¥
,A. Yes, sir, not for $703.04,
Q. Have you made any defense to that s11.,iU
Mr. Maupin: Now, Capta-in, you ~n9w th~t suit has been
postponed, pending the outcome of this.
M:r. Taylor: I am BJ3~ing him, He ~ar,. giwe his answer.
Mr. Maupin: Mr. l\:ot~en JllJ.9 I 4ay.e1J?t done anything towards having it set.

By Mr. Taylor:
Q. Have you done .an~bing ab9ut -the suitf
A. No, sir.
Q. You have not answered the complaint?
A. No, sir.
·
The Court: Did Mr. Maupin represent ;you in t4at suit J
Mr. Maupin: Yes, sir; Mr. Hopkins and I r.epresented
l1im.
By Mr. Taylor:
Q. The club was gomg ,Oji) .ail.I t}ae tim_e, :wa,sn 't
page 226 ~ it?
A. It has gone on. I turned it over to the president of the ,elttb, $200 .and s.om:e .doj}Jars,, a;nd they put it :in
bank, and they told me I was -W,Jillt.e<!l tt:b.e:rie the fiv.e .days, a:nd
I told them I was resigning, and I didn't see where any money
was coming fro;n;i ,exe.epj; t}Jito~gh the if:QOf, I ha-ye r.ecommenda:tions :sitatuag just i\Vb.o I ,am ff;rom ·1:t :firm I worked for
in the City Market for 41 years, and I diil;n',t want anybody
to throw me in the g·utter.
Q. The club was still going on?
A. Yes, sir.
Q. Were you me,.ele~t~cl ~ ;d.i.:®e;tordl/
A. No., :s.ir.
Q. You have nothing to do with it?
.A. :Nothiing to -cilo ·:W:ith it.
Q. And your recollection is that the reason that thi~ .meeting turned all the old officers out on May 6th .a:I\C!l pnt in
11hQr.Ilton ::and -the .oth~r :Qffic_~r.s,. -~a~ ·:no:t tbElcai_use ithene w:as
ttnything between Thornton and the A. iB. G.?
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A. I don't know what was between Thornton and the A.
B. C. Board.
Q. Yon never heard of anything like thaU
A. I never heard anything of the A. B. C. Board and
Thornton. My work didn't allow me to attend the meetings
I have.
page 227 ~ · Q. I am talking about the meeting of May 6th.
A. I was present at that.
Q. And you voted Y
A. Yes, sir; but I didn't hear anything about that.
Q. You didn't hear anything about the A. B. C. Board Y
A. No, sir.
Q. That is not the reason you turned the old officers out
and declared them vacant Y
A. I didn't have anything to do with it.
Q. You were a director?
.A. Yes, sir.
Q. And a stockholder?
A.. Yes, sir.
Q. And you· voted Y
A. Yes, sir.
Q. And they were turned out Y
A. I don't think that they were turned out.
Q. Thornton was put in?
A. They were voted out.
Q. And Thornton and the others put in Y
A. Yes, sir.
·
Q. And the A. B. C. Board had nothing to do with it?
A. I don't know that they did.
page 228

~

THOMAS NEAL., (Colored),
was duly sworn on behalf of the plaintiffs, and
testified as follows :

Examined by Mr. Maupin:
Q. State your name and where you live.
A. Thomas Neal; 202 Third Street, Atlantic City.
Q. Are you a member of the Janitors Political Club?
A. Yes, sir.
.
Q. Are you one of those who was a member from the beginning Y
A. Yes, sir.
Q. And did you put up the sum of $6T that has been testi-·
fied to as to all of themY
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Thomas Neal ·( 0 olo'l'ed).

A. Yes, sir.
Q. You attended the meetings of the club that have been
l1eld every month t
.A. Not every month.
Q. You attended a number of meetings, didn't you f .
A. Yes, sir.
Q. What office did you hold with the clubY
A. Treasurer.
·
Q. How long were you treasurer-until what time f
A. Around the first of the year.
Q. "\Vere you treasurer when the officers were changed in
May!
A. No.
page 229 } Q. Weren't you elected treasurer on the 7th of
January, 1943, to serve for .a year?
A. That is right.
Q. Were you at that meeting on the 6th of May, when the
officers were changed Y
A. I was there when they were supposed to be changed. I
was not there when they were changed.
Q. Do you know why they were changed?
.A. No.
Q. You don't know why they were changed Y
A. No, sir.
Q. Were you at that meeting on the 1st of July when they
were changed·again, that Gladiola Crocker wrote the minutes
of that I read!
A. I don't know.
Q. Were you there when Joseph Simmons was elected president, the 1st of July, and the old officers put in Y
A. Yes, sir.
Q. You heard me read what Gladiola Crocker wrote 7
A. Yes, sir.
Q. Is that right?
A. Yes, sir.
Q. Did you know until today that the two Thorntons and
Askew and Roane and Gilliam claimed to have given to the
club, or loaned the club, $125 in July of this yearY
A. I just heard it for the first time today in
·
p~ge 230 } Court.
.
·
Q. Did anybody tell you to put up any money
·
to help it out?
.A. No, sir.
Q. Did anybody tell you the club was in need of funds~ and
couldn't operate unless somebody -put up money?
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A. No, sir.
Q. Did you know anything about the club promising to pay
each of these men $125 and giving them notes Y
A. No, sir.
·
.
Q. At the meetings you attended, who was given the privilege of voting?
A. I don't know.
Q. I mean, did everybody vote who had a membership
card, or was it confined to the foul'teen who were originally
in there?
A. The original fourteen.
.
Q. Was that true during the whole time of the club, so far
as you know?
A. Yes, sir.
CROSS EXAMINATION.

Boy Mr. Taylor:
Q. You got your $25.back, I believe, about the 3.rd of June,
didn't you¥
page 231 ~ A. Yes, sir..
.
Q. Didn't you go back to the club after thaU
A. I was theve once aftex that.
Q. Only once f
A. I went .'h>ack and thanked .them .for it.
:Q •.So yon didn't take a,ny pair.t fun the business -of the club
after tbaU
A. No, sir.

Yr. Maupin:: That .co~pletes ·Olll' .testim@ny~
page 232 :~

.J"UDGE ~S CERTIFICATE.

I, R. B. Spindle, Jr.., Judge of the Corp>a>il"atio:n {folllrt. Qf
the City of Norfolk, Virginia, who presided over the trial
olf .the, .case .of ,ifoseph .Simm0n~ -et a:ls. {I). lJanitor.s ·Pdlitical
Club, lnco.rpor.atecil, ..et :als.., Jm. ~e <Coirp>OO!atio.n..(:loru.,t of .-the
City of N1>f£nlk, Vrurginia,, .October ~26, fl.9'4a, .mndl December -3,
1943, .oo,r.tif,y ilihat :iilie if.on~oimg_ .i-s ,a 1µ'1ue and correct transcrip't of the evidence adduced upon the trial iof ~aid. ;cause,
· and, .of .the .e~bits ,offier~.d in ~vi~.e;; ,the.1>Qj-ections to evid~nce, or any par't 'tbereof, offered, admitted, r.~oecte~, ,pr
stricken out ; the rulings of the Court, the exceptions df .ilhe
pa.r.ties :a.ml other ,incidents of ,the 1tr-ial ·.@f fill:id ,uanse.
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Counsel for the parties having agreed that the original
exhibits introduced in evidence shall be transmitted to the
Supreme Court of Appeals of Yirginia with the record in
said cause in lieu of submitting copies thereof., said exhibits
have been initialed by me for the purpose of identification
anrl are as follows :
Exhibit No.1, minute book.
Exhibit 2-Copy of stockh~lders minutes of meeting held
under order of court.
Exhibit 3-Copy of by-laws adopted by stockholders at
meeting held under order of court.
Exhibit A-Copy of charter of Janitors Political Club,
Incorporated, attached to and .made a part of
page 233 ~ intervening petition filed on November 9, 1943.
Exhibit B-Copy of by-laws adopted by members of Janitors Political Club, Incorporated, attached to
and made a part of the intervening petition filed on November 9, 1943.
I further certifv that this -certificate has been tendered
to and signed by me within the time prescribed by Code section 6252 for tendering and signing· bills of exception, and
that reasonable notice in writing has been giv~n to the attor, ney for the plaintiffs of the time and place at which said cer·
tificate has been tendered.
Given under my hand this 22nd day of February, 1944.

R. B. SPINDLE, JR.,
Judge.
Copy teste:
R. B. SPINDLE, JR.,
Judge.
page 234 ~

CLERK'S CERTIFICATE.

I., W. L. Prieur, Jr., Clerk of the Corporation Court of the
City of Norfolk, Virginia, do certify that the foregoing report of the testimony, exhibits, exceptions and other incidents
of the trial of the case of Joseph Simmons, et a:ls. v. Janitors
Political Club, Incorporated, et als., was lodged and filed
with me as Clerk of said· Court on the 22nd day of February,
1944.

W. L. PRIEUR, JR.,
Clerk.
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In the Clerk's Office of the Corporation Court of the City
of Norfolk.

l, W. L. Prieur, Jr., Clerk of the Corporation Court of the
City of Norfolk, do further certify that the foregoing is a
true copy of the transcript of the record in the case of Joseph
Simmons, Elsie Whitehurst, Oliver Langston, Thomas Neal,
Gladiola Crocker, R. W. McNeal, James Williams, McKinley
Smith, and James Harrison, Petitioners, v. Janitors Political
Club~ Incorporated, a corporation, James E. Thornton, James
A. Thornton, John Gilliam, Allen Roane, and William Askew,
Defendants, lately pending in said Court, and that the same
was not made u:p and completed, and delivered until the said
Petitioners received due notice thereof, and of the intention
of the said Defendants to apply to the Supreme Court of Appeals of Virginia, for a writ of error and supersedeas, to the
judgment therein rendered.
Given under my hand this 23rd day of February, 1944.
W. L. PRIEUR, JR.,
Clerk of the Corporation Court of tlie
City of Norfolk.
Fee for this Record $35.00.
A Copy-Teste:
M. B. WATTS., C. C.
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