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E_1·nest M. Taylo!f'. 

The Court: This paper (referring to Defendant Exhibit 
11) indicat-es 7,300 pounds weight for the tractor empty, and 
it indicates that the capacity., which is taken into. considera
tion in determining the weight, is 4.,200 gallons, and that the 
gross weight is 40,000 pounds. We know that gasoline 

· weig·hs, according to ·the testimony here, 6.4 pounds to the 
gallon, which makes a total weight of 26,880 pounds. 

Note~ After some deliberation and discussion between the 
Court and counsel, the matter is continued to Febraary 5, 
1948, at 9 :30 A. M. 

page 175} Februa.ry 5, 1948. 

Note : The taking of evidence is now resumed, as follow.s : 

ERNEST M. TAYLOR, 
being recalled for further exmnination, testified :as -follows: 

DIRECT EXA.:M:INATlON .. 

By the Court: 
Q. Mr. Taylor, you testified in the trial of this case that 

you ·sig'lled the statement offered to you by the ag-ent Mr. 
Walker, of the State Farm MutuaU 

A. Yes, sir. · 
Q. Do you remember how many pap~rs you signed at the 

tirrie? 
A. I do not, I don't think but one. He caught me at one 

of the busiest corners I had, and I was checking cars and an
swering his questions at the same time. 

Q. Did you read the statement before you signed it Y 
· A. Only slightly. Mr. Moncure called me the other night 
about that car obscuring my view, it didn't, and it was an error 
on my part if I said it, because the car. by the side of me, I 
could see over his hood clean down No. 1. · 

Q. ·what I want to know is this: Look at the signatures 
there and see whether or not they are your sig'llatures Y 

A. (Looking at papers) Those are my signa
page 176 } ture. But I do not remember all of that state

ment becam~e I was answering his questions and 
checking the traffic at the same time, of course. 

Q. The last sentence on there says: "I have read the above 
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fhree- pa:ge report and it is true a correct,.', how about 
that¥ 

A. Well, I glanced over them slight yr I didn:'t have tim~ 
to read them and read every clause in the1·e;. but that part in 
there, it was an error if I said that, be a use I clon 't remember 
telling him that a car obscnred my vi ·on from this road, be- , 
cause I did see the truck approaching .. 

Q. Right here y'ou say,, '' I could see or some disfamce north 
and south, but didn't actually see e Halt truck 1mtil I 
checked it a,s 1t passed me"?. 

.A. I was looking to see what Idnd o a car he was .. 
Q. That statement is made here in e statement that you 

signed? 
A .. Hit the· car directly irr front of e, and-
Q. Did you make that statement o that gentleman, the· 

State Farm Mutual agent f 
A. Yes, I think I did, I don't know. 
Q. The statement that is in this re rt that you said that 

you could see for some- distance- nort and south:r but didn't 
actually see the HoU trn k until you c]1e·cked it 

page 177 ~ as it passed yon!' 
A. That's an error, be aw;;e I don't remember· 

reading that either, because I would have corrected it, be'
cause I didn't have· nothing to obscur me from this truck. I 
was sitting in a position where I could see it coming.. I clidn 't 
keep my eyes on it all the time. I w s checking traffic south 
at the same time and jm;;t gl!tncing y eyes from one to the• 
other~ He come ove1· and caught m on one of the busiest 
corners I had and Iliad to attend to v work. 

Q. Wbere did the crash occur, wa. '1t directly in front of 
~um- . 

A. Yes, sir; it was directly in fro t of me, I didn't have
time to take my eyes off the truck to ook in any other direc
tion .. 

Q. Then it had not passed you f 
4,. No, sir.. · 
Q. When did you check it?: 
.. A .. It hit in front of me but it pas d me, then wl1en it hit 

the other car it went up· about thirty r forty feet wl1en it fel11. 
over, the crash and all,. the gasoline 

Q. ·w11en did you check it, before r after the crash? 
A. Before the crash, after I saw · was a local car. 
Q. How did you see it was a local ai·? · 
A. By the license, and being a tanl er. 
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· Ernest M. Taylor. 

Q. At wliich end? 
page 178 ~ A. I don't know which end it was now., but I 

know as soon as I seen it was an oil truck I was 
confident it was local, because we don't have any foreign oil 
trucks to check. I based my ;judgment on that after I seen 
what it was. 

Q. When you checked it you had to get the license number? 
A. Supposed to; yes, sir. 
Q. To put down the license number don't vou--· · 
A. Don't alwavs do it. . .. 
Q. Did you.check it before it passed yon or after it passed 

youY 
A. Before it passed me, just before it got to me, because 

I was checking other traffic going south. . 
Q. This is your statement set out in this report, "It didn't 

hit before me and didn't hit in front of me so he 'Illust have 
hit after be passed me," and you say now it hit right in front 
of youY 

A. Almost in front of me. It bit right in front of me, sort 
of like that (Indicating with hands), and that fellow drove 
right across there. 

Q. '' The whole truck didn't pass me when it hit, arn:l the 
dirt and. trash was what made me know it hit something. It 
didn't hit before me and didn't hit in .front of me, so he must 
have hit after he passed me,'' now that is your statement in 
this report, is that correct? 

· A. That is not correct, beram:e I certainly did 
page 179 ~ see the truck, because it hit in front of me and it 

threw a lot of cinders. 
Q. Then it says further, '' I just saw the truck for a couple 

of second~ before the crash. It just flaRhed past me and I 
checked it and then the crash." How about that? 
· A. That isn't true. I didn't read that statement thoroughly, 
if I had I would -have corrected a lot of those paragraphs in 
there. I didn't know it would ever be all this to it. I was 
busy all the time and I wanted to get rid .of him, I just glanced 
at it and signed it. 

Q. Then you go on to say that '' Because of the heavy load 
and the slight up:gradc, the oil truck couldn't have been go
ing so awfully fast but it was going plenty fast for a heavy 
truck"? · 

A. ·well, he was going forty-five miles an hom\ I still say 
that. 

Q. Did you -say that, did you tell ~Ir. Vl alker tha t1 
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Ernest JJ,!. Taylo .. 

A. Yes, sir; I thought the car was going about forty-five 
miles an hour, I told him that. 

Q. You say here, "I don't know wh· h wav the other truck 
was coming-'' .. 

.A. I don't know. 
Q. "-because I didn't see it at all''? 
.A. Never saw him. · 
Q. Then you say, '' This ear stopped on my left, blocked my 

vision to the left, and I ouldn 't even recognize 
page 180 ~ him again '' if I saw him'' 

A. That is an error be ause I d.idn 't tell him 
that, and I didn't read the thing cor ect]y or I would have 
changed that paragraph there. 

Q. There are quite a number of erro s in this report, aren't 
there? 

A. Well; it could be I reckon. 
Q. All of these things I have rea to you you say were 

errors except for the speed of the tr ck? 
A. Well, I give the evidence just as ear as I could remem

ber that statement,. and of course he ~ s there at a busy time 
of the day for me and I just glanced o er it. · 
· Q. Then you gave a statement, an ther one here, do you 

remember signing a statement for l\:h MoodyY 
A. I don't know him, I might have igned it for him, but I 

don't know his name. 
Q. See if those are your signature on those papers. 

Mr. Allen: He is from the Virgini 

A. Those are my signatures, but I was so scar&d when I 
eome down that bottom that I just did 't know. 

Q. \'Vhere were you when you sign d that statement! 
A. I ran out of the smoking fire, it was all underneath 

my car. I ran down in the bottom tot e cree~ an4 parked my 
car down there. 

page 181 ~ Q. Tha.t was taken then f 
A. While the fire was O ing on ; yes., sh-. 

Q. At the place of the a~ciclent ! 
A. Yes, sir. · 
Q. It was made contemporaneously tben t 
A. It was made the same time on · 1e day the accident oc

curred. The fire was· still blazing w n he· came down there 
after me, I don't know what I told hi . 

Q. You say here, "I can swear tha the car whicb collided 
with the oil tanker had not come out of 161 going east'' f 
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En11est M .. Ta.ylor. 

A. Well, I didn't lmow it at the time; I couldn't swear that 
it come out there. 

Q. In other words, ]1ere is what you say here in tlrls state
ment, in this statement which you signed, ''that you could. 
swear that tl1e car which collided with the oil .tanker had not 
icome out of 161 g·oing east." Can you swear to that, 

.A. You know what I thought
Q. Can you swear to that? 
A. I can't swear to it. 
Q. So that was an error, too Y 
A. I can't swear to that, I just,-Down there I was just' 

'SO excited at the escape I-had made, and I wasn't hardly aware 
of what I was telling him. 

Q. Did you read this before you signed it 7 
A. Yes, I g·lnnced over it. . 

page 182} Q. You saw that he put down there what vou 
said, didn't you? .. 

A. Yes, but I couldn't remember today what I di<l. tell him, 
but I told him just as near as. I could what I thought of it. 

Q. vVas that correct then if you . told him then that you 
could swear that it didn't come out of 1611. 

A. I told him I co·uldn 't swear that it did come out of 161. 
1 thought the car came from the north and was trying to make 
1;t. left turn in Hilliard Road beside of me, that was my first 
impression. 

Q. This statement says you could swear. it had not come 
out of 161 T 

A. Well, I couldn't swear· that it did, but I found out later 
that it did. In.fact, that fellow that wrote that statement told 
me it come out of 161. 

Q. Before you signed it or after f 
A. Before I signed it., all .at the time, I don't know whether 

it came-
Q. \Vhat made you sign a statement tbat wasn't trueY · 
A. Well, I just glanced over it and I thought it was right, 

but I see some things now that I refresh my memory that's 
not true in there. I just gfanced over them and I wasn't . 
hardly knowing what I was talking· about down there in that 

bottom with him, while the fire was still raging. 
page 183} That was the first time I ever given a statement to 

. anybody in my whole life about anything in the 
way of an accident. This is the first time I have been in 
Court in mv life as a witness. · 

Q. y OU say in this : ''Just as I checked the car I heard 
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a crash and thought the: tanker· ha<!l c 1tarted: the car· to. my. 
left"T 

A. Thai was my :fhst thought ther~ 
Q. You the.ught it had contacted· th car right next to, you t 
A. I thought he. had hit him a glanc ng Hck.. 
Q. You t~ought he had run off th~ highway then! 
.A.. I thought he had run off the· high ay and hit that car, be:.. 

cause he w~sjust about a foot a:hcad o me, a foot o,r so ahead: 
of me, nearer the highway than I was 

Q. He still didn't block your visio Y. 
' A. N 0;. sir ; I eo1:1ld see over his hoo 

By Mr. Browder: 
Q. I want to show you this paper a ·ain. N aw you say that: 

you d1d glance over the statement y gave Mr~ vVa:lker be-
fore yon signed it¥, 

A. Just glance'd over it; yes; .sfr. 
Q. You say there are a great many fatements in here·which 

are not trne·f 
page 184 ~ A. Yes, sir ; some of t m are e.rrors; if I had 

- read them more carefully I would have corrected'· 
fuem, . 

Q. Did you sign this paper with yo r pen or his. pen T 
A., I don't remember .. 
Q. L6ok at your signature here (In Heating). Doesn't that 

ink look right much darker tha:n th ink in the· rest of tl1e• 
statementl , 

A. (Looking at statement) I don t know ai;; it does. 
Q. You don't think it looks-any da er Y 
A. I wrote with his pen or mine, · don't know which. 
Q. It doesn't appear to you that our signature is darker· 

than the rest of the statement f' 
A. It appears darker. there, but w ether J wrote· with my 

pen O'r his, I don't know, I don't kno where· it came from. 
Q. Right here where it say~ seve hundred or eight hun

dred cars an honr, a line has -been m ked through seven hun
dred here-
· A. I didn't clo that .. 

Q. Yon didn'tt . 
A. No, sir. 
Q. But that is also in a darker ink ,ban the statement itself 

is written in, isn't it! 
.A. Yes, sir. 



Richmond Oil Equipment Co., Inc., v. "\V. T. Holt, Inc. 123 

Ernest .M. Ta,ylor. 

Q. So one correction at least was made in the statement? 
4-. I dicln 't do that, because it is around seven or eight hun

dred cars an hour at that particular point all the time. 
Q. You testified here there were eight or nine 

page 185 ~ hundred I belieYe ¥ 
· A. It might have br.en a little heavier. 

Q. In the other Court you said :five or six hundred, didn't 
you? 

A. Well, it varies. 
Q. You made one statement that you had never been in 

Court" before in your life 1 
A. Never testified. 
Q. How many yea.rs did you drive a locomotive f 
A. Fifty years. 
Q. You never had to testify in connection with a railroad? 
A. Never hit an automobile but once and didn't have to go 

to Court about that. 
Q. Didn't yon testify in a jitney accident some twenty years 

ago that happened here in R.ich;mond., didn't you volunteer as 
a witness concerning this ~ccident in which a jitney ,vas in
volved? 

A. Yes, sir; yes, r did; I forgot about that cas.e. 
Q. Do you think that your recollection would be more ac

curate now, ten months after tpis accident, than it would have 
been the day of the accident or two days after iU 

A. I had time to go over it and think over it. It would 
me just as clear today as it was then. Things that I couldn't 

think of at the time of the accident. 
page 186 ~ Q. I am tal~ing about the day Mr. Walker came 

to see you 1 
A. I ~ouldn 't clear up that, bnt he cau'ght me at a b_usy 

place, I didn't have time to hardly answer his questions. I 
just glanced over it and I was busy checking cars at the 
time. 

Q. A good many things you have ,got in the statement are 
true and correct, aren't they, your address, telephone number, 
and where you work, he got that in the statement correctly, 
didn't he? 

A. Yes, I g11ess so, I give it to him. . 
Q. When yon began talking to him you told hun that you 

put himself out past the column so you could have a clear 
view up and down the roa(l? 

A. Yes, sir. 
Q. That was true, you liacl a prefectly clear view, didn't 

youY · 
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A. Yes, sir; in either direction. 
Q. And while you were standing the e, just a second or two 

before the accident., this foreign car pu led up beside of you Y 
A. I don't know whether it was fore·g·n or not. 
Q. But it pulled up beside of you a d stopped t 
A. It had just been there n second r two. I jumped out 

of my car and I said,·'' Did he strike • ou 1 '' I never got any 
reply from him at all. 

pag·e 187 ~ Q. Did yon keep your e. e on that truck up un-
til vou heard the crash 1 

A. I glanced my eye from there to he traffic going south. 
There was no car in front of this car . 

. Q. I understood your testimony t be here Monday and 
also in the other Court that. you had . our eye on this truck 
up until just the moment you heard th crash Y 

A. Of course I didn't have it directl on him, I had to check 
the other traffic going south. 

Q. When was the last time ~~ou had our eyes on it f 
A. Just as quick as I would flash y eyes. 
Q. How long was it from the time y u saw it? 
A. (Witness makes no reply.) 
Q: Did you. have your eyes on .th big truck when you 

heard the crash 1 
A. Yes, sir; I certainly did, lJecause it wasn't anything else, 

I couldn't check anything else then. · 
Q. You could see perfectly clearly you could see him all 

rig·ht, and you could follow him on the highway, is that rightf 
A.' I thought he hit the other fellow at first, you know. 
Q. You have driven locomotives, y u say Y 
A. Yes, sir. 
Q. Have you ever had any experie ce in driving a. truck! 

A. No, no, never drive a truck. 
page 188 ~ Q. Do you think you co Ild cut one of those big 

trucks off the highway si or eight feet like you 
say this other car·-

A. It could have g·ot off more. 
Q. Wouldn't he have hacl to tur off the highway back 

there at least fifty or sixty feet bef re the impact in order 
to have gotten off the hig·hway far e ough to hit a car that 
was only a foot or two in front of yo Y 

A. "fell, he might have tried to· cl dge that car, or saw it 
or something· and cut to the rig·ht, he could have done that. 

Q. He couldn't do that with a big t uck like that all loaded, 
could het 
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Ernest M. T.aylor. 

A. I guess he could. 
Q.. Isn't the real reason that you thought he hit the other 

,car was the other car was pretty dose to the highway and 
you didn't know whether he had piled into him or noU 

A. Oh, no, it couldn't have been that, because he was stand
ing there a few seconds before the truck went by. 

Q.. You say this other car was just a foot or two in front 
of you? 

A. The car to my left. I say a foot or two. 
Q. It was a foot or two to your left, and-- . 

pag·e 189 } A. I can't give the exact distance but it wasn't 
over a foot or two. 

· Q. And you said in the other Court that it was slightly in 
front of you! 

A. "\Vell, it wasn't enough for him to block my view on the 
highway. 

Q. You said then it was· two or three feet in front of you, 
didn't you? 

A. "Well, I don't know exactly how many feet it wa~, not 
the exact measurement. 

Q .. Well, it was at least a foot or two? 
A. Yes, sir; that's right. 
:Q. What type of car was it? 
A. I don't know, it was a passenger car. 
Q. It wasn't any material difference between that and your 

-car, was iU 
A. It was a four-passenger car, it was a local car. But 

the length is in the body, you know, mine was a coupe. 
Q. But the length is in the body? 
A. Yes, sir. . 
Q. So the hood would be about the same length Y 
A. I reckon so, pretty near the same length, maybe longer 

than mine would be. 
Q. "Where do you keep these tabulators, on the steering 

wheel! . 
A. Yes., sir. 

page 190 } Q. The way you were sitting· in your car, were 
you sitting in a normal position with your head 

about two feet from the windshield, or whatt 
A. Sitting up straight, up against the back, using these 

tabulators on the wl1eel in front of me, as dose as that (In
dicating with hands) to me. 

Q. I am interested in where this other car was, and as to 
whether you made a correct statement here or there. Let's 
take these two cars ( Producing two toy cars), and let's say 
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this one on tl1e right was yourself.. hese are about sevem 
i:nches long,. which would be about two feet to the inch.. (Ar
ranging cars on table.) Would that e about the way tbey
were t 

A. Put it just a little· in front of it .. 
Q. (Rearranging cars slightly) Y u. were sitting a foot 

and a half or. two feet. from the winds ield, is that correct? 
A. Yes, sir .. 
Q. Well, then, how could you see er his hood. here (In

dicating on car~) if you were. sitting 1 e. that,.. how could you: 
se~ over he.re (Indicating) T . 

A. That car wasn't as close to me those. two cars,, I could 
see it .. 

Q. How much difference wa:s it, Mr. Tay for! 
.A .. The whole width of he drivewav .. 

page 191 ~ Q. How far was he fro you? · 
A. Twenty feet at least from me~ 

Q. Twenty.feet Y . 
A. I :reckon so.. He was over ne.."'l{t to. the other arch.. 
Q. He was on the wrong side of the road 1 
A. Yes, sir,, 
Q .. Well then, the little· trrrcir coul 't have gone around toi 

the right of him, could itt 
A. Sir1 
Q .. The little buck that wa·s comft g across the road, it 

couldn't have been going around tot e right of him, could it11 

like we have been saying all nlong in his case? 
·A. No. He might have. squeezed b tween him and me if he· 

wanted to. 

By the Court: _ 
Q~ I have understood from all the estimony tl1at you have· 

heretofore given in this trial that thi. car on your left pull~cl 
up within a foot or so of the left sid of your car! 
~ A. Possibly a foot ahead of my ca to the left of my ·car.,, 
and a foot or so from my car. It w s the· space of an auto-
mobile from my car.. ·· 

Q. Yon were- ·que·stioned aR to whe· her or not a car cross-· 
ing the pike could get between your two cars and the pillar· 

ou the other side of the. ad-
page 1g2 ~ A. I still say if that trick was coming dfrectly 

across the l'aad it could 1ave gotten betwe·en me 
and the.car, as I remember .. 

. Q. Well, the impression I have al ays gotten in tlte testi
ID(?llY heretofore, was that be had to pass to the left of that 
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Ernest M. Taylor. 

car in order to get into Hilliard Road and between that car 
and the pillar Y 

A. No, sir; he would have to . come between the two of us 
if he wanted to get through, because he was that far from 
me. Why he pulled up I don't know, but I know I could see 
down the road far enough to see this tmck. 

By Mr. Browder: ( Continued) 
Q. When you first saw this truck, Mr. Taylor,. you saw it 

down near the bridge! · 
A. Pretty soon after he passed the bridge. 
Q. Over Brook Run Creek 1 
.l\.. Yes, sir. 
Q. "\Vere th~re any cars between you and the truck when 

you first saw 1t 1 . · 
.ll. No, sir; none in front of him at all, but it was a lot of 

cars going south on the other drive, and I was glancing my 
eyes like that, and I hit these tabulators just the same as that 
lady with that machine, I hit those tabulators, get it tabulated, 
I have g·ot them all marked; But I just glanced my eyes from 
the southbound traffic to this truck. 

Mr. Browder: If Your Honor p'lease, on page 
page 193 ~ ten of the new trnnsr.ript he says: '' Q. And be-

tween those two arches there is only a di.stance of 
around eighteen feet at the most, isn't it, Mr. Taylor! A. 
Well, between the two arches, I guess it is twenty feet, all 
of .it. Q. You were parked over near the arch, you weren't 
up against it but over close to iU A. Yes, ~ir. Q. Your car 
is about five and a half or six feet wide, isn't iU A. Yes, sir. 
Q. And the car that pulled up heside you, his was about the 
same width car, five and a half or six feet, ·wasn't iU A. It 

. was a passenger car. Q. So that with the two of you stopped 
there between the arches there ,vasn 't room enough for aii
other vehicle, a little trnck e-ven, to pass between the south 
side of the other man's car and the south arch, was it l A. 
Yes, he could, they can pass tl1ere though. Q. You would 
have to go awfully slowly to do iU A. I don't- know, I was 
clean off the highway, you know, I was next to the arch, they 
could have clone it. Q. How far was the front of your car 
from the edge of No. 1 Highway1 A. About eight feet," and 
so forth. · 

Then on page fourteen it sayR, '' Q. Didn't you say there 
was a car right to the left of ?On 1 A. He didn't obscure my 
vision.'' 



128 Supreme Court of Appeal of Virginia 

· Mr. Young: He rn,ed t e same expression on 
page 194 ~ page 84 of the old transcri t. "Q. There was an-

other car there trying to get out into the road, 
wasn't it., Mr. Taylor? A. Yes, sir; i was one right by the 
side of me. Q. Right by the side of yo f A .. Yes, sir; he was 
a little ahead of me." 

Mr. Allen: I asked him the direct question, but he never 
did say; he misunderstood the quest on. So I repeated it 
at the bottom of page 5, ''I don't th" k you understood my 
question, I asked you if any car ca e from the east and 
stopped by you while you were standi g there,'' and he said, 
"Yes, sir, it was a ea:r standing beside of me." 

Mr. Browder: He used the expres. ion that ''there was a 
man standing beside my car who saw the whole thing.'' 

We would like to off er this ns the 1 ext Exhibit. 

Note: At this time this statement of Mr. E. M. Taylor, 
taken by Mr. Walker, is marked and led as Defendant Ex
hibit 12. 

CROSS EXAlUNA 

By Mr. Allen: 
Q. I hand you. a statement marked Defendant E1xbibit 11, 

coi1sisting of three pages, and with pur signature to each 
page. I will ask you to ook at it, and tell me 

page 195 ~ where you were, what ti e of day it was, and 
what you were engaged i doing when that state

ment was presented to you for yours gnatureY 
A. Well, I can tell you that. I cl01 't remember what time 

of day it was, but it was at Fair O ks, at the intersection 
there. 

Q. What were you doing? 
A. Checking cars., and they were fl. ng by plenty fast. 
Q. That's on 2507 · 
A. Nine Mile Road. 

Note: At this time the other state ent of Mr. E. M. Taylor 
is likewise filed as an exhibit, namely laintiff Exhibit 1. • 

Q. Who wrote this statemenO 
A. I don't know his name, some ellow representing the 

State Farm :Mutual. 
Q. Mr. '\Valker? 
A. Yes, sir. 
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· Erne.st M. Ta.ylor. 

Q. Well now, before that statement was presented·to you 
'for your signature, did this Mr. "\Valker talk to you for a con
siderable length of time about the accidenU 

A. He asked me some thing'S about it, I was still checking 
cars as he was writing it out, and I glanced over it, I was still 
checking cars, and part of it I didn't glance at. 

Q. Did you give him the information to write in that state
ment while you were checking care? 

page 196 } A. Yes, sir; I told him to go on write what he 
thought, what I had given him, and that is what 

he wrote. I glanced over it hurriedly and didn't g-rasp all 
of it. 

Q. Were you still checking cars while you were glancing 
over itf 

A. Yes, sir. . 
· Q. With further reference to the Walker statement, marked 

Defendant Exhibit 12, how long after the accident w.a.s it that 
was given? 

A. Probably an hour, fire was still burning .. 
Q. I am talking about the one you gav:e to Mr. ·walker at 

Fair Oaks, how long after- . 
A. I really don't remember now, 'it was a cou1)1e weeks 

possibly after the accident hef ore he found me down there. 
I could look at mv records-

Q. That's all right. Anyhow, it was several days, a week or 
ten day"sY 

A. Several days afterwards ; yes, sir. 
Q. Now I hand you a statement marked Plaintiff Exhibit 1, 

consisting of two pages, with your sig-nature on each page, 
and in the left-hand corner at the bottom the figures 4-9-47. 
That, I believe, was the same day of the accident 7 . 

A. That's right, an hour or so after it happened, it wasn't 
an hour passed. 

Q. Where were you then Y 
page 197 } A. I ran my car back by the creek and parked 

there, then I walked back up there. When I went 
back down to my car tl1is fellow was seated on my running 
board. I didn't know who he was or what insurance company 
he was from or anything. 

Q. How long did yon talk to him! 
A. Fifteen minutes, I g11ess. 

~ Q. Then he wrote the statemenU 
A. I don't know. 
Q. Did you read it carefully? 
A. I just glanced over it and signed it. I thought I was 
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just d6ing a favor t6> some· insurance c aim agent that wanted 
to settle a claim .. I used to work for he State Farm ip.yself,, 
and I thought I would help them out bit by glancing it over
thoroughly .. 

Q. I am not:·talking about the Sta e Farm Mutual state-
ment- .. 

A. I know.. what you mean.. I had 't got ove:r my fright 
yet. 

Q ... You haven't gotten o,rer your fr ght yett 
A. ·when he came down there~ 
Q .. Had yon gotten over it when. y u signea. the statement. 

at Fair Oaks f 
A. I guess so, but down the botto ,. I don't know what it 

was. It will never happen again, it w· 1 be a more clear state
ment the next time I see an accident, and I wiU 

page 198 ~ wdte every line of it and will correct eve·ry line· 
of it. But in that excite <mt I didn't know. 

Q. In the statement that you gave up there a:t Fair Oaks, 
do you remember making a statemen that the oil truck was. 
going plenty fast! 

A~ Yes,, he was. I will swear to t,. yes, sir.. He wasn't 
g·oing over forty-five- miles an honr. hat's pretty fast for a: 
great big tru~k anyhow .. 

Q .. Regardless of what is-in these h o statements here, have: 
.vou tried to t~U the- b:uth as well as vou can remember ancl 
have told it as well as you can rcmem er, on the witness stand 
here Monday a~d also today¥ . 

A. I cctrtainly have-. I don't want o come up. her~ and tell 
a lie. I lay off my job to give you fol s all I knew. I have no, 
axe to grind, I came to ten the truth s near as I can remem
ber. 

Q. Have you any interest in this c se. either directly or in-
directly¥ · 

A. Not any at all, not any .. 

By the Court: 
Q. Tbe statement that you ga-vo o Mr. ·walker clow_n at 

Fair Oaks, and which you signed, 1 ears the date of April 
11th. "\Vould you say that was or w s not the elate that you 
si.o·ned the paper Y · 

,:, A. T11at was the state ent,. I signed it, but I 
pap;e 199 ~ clidn 't read it carefully, uclge. 

· Q. I am not talking < out the contents, it ts 
dated April llth1 

A. I think that is about right. 
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Ernest M. Taylor. 

Q. That·was two days after the accidenU 
A. It was near the accident, it would be near it, but I don't 

remember. , It might have been two days, I know it wa$ not 
two weeks. I know it was· a ~hort time after it, and I have 

· my schedule, if I bad that with 111e I could tell )'OU in a minute, 
I wish Iliad brought it. 

By Mr. Browder: . 
Q. Traffic at Fair Oaks is nothing like as heavy as it is at 

Route 1, is itf · 
A. You would be surprised. They have been working· on 

that there, they are fixing that road there, to go up 156. I 
don't know where it goes t.o. But you have never seen so 
much traffic., I would say it was almost as much as on 33. 

Q. As a matter of fact, Route 1 is the busiest of all of them? 
A. It has got them all beat. 
Q. It hast 
A. Yes, sir. 
Q. You say Mr. Walker was $itting there writing this state

ment along as you were talking, is that the way it wa8? 
. A. I was talking to him and ta hula ting cars at 

page 200 ~ the same time. · · 
· Q. And he would ask you questions as he was 

writing and write it down? 
A. They weren't going· so thick I could do that at the same 

time, and I did. 
Q . .And he was writing all at the same time, wasn't hef 
A. Yes, sir. · 

Witness stood aside. 

Mr. Young: There is one m~tter we would Jike to read 
into the record, and that is this: At the trjal arising out 
o.f the same accident in which the present plaintiff, the Holt 
Oil Company Incorporated was a party defendant, I just 
want to read this instruction into the record, on the proposi
tion that this is a case in which the drivers of both vehicles, 
could see each other and so forth. 

Mr. Allen: " 7 e ohjcct to that, if Your Honor 
pag·e 201 ~ please. 

The Comt: You want to read in an instruc
tion of the other Court? 

l\Ir. Young: Asked for hy the plaintiff here, the defendant 
there, as being applicable to the rase. 

l\fr. Allen: It could not. possibly be applicable bere. We 
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were def ending. If the jury believe b th parties were negli
gent then the plaintiff would not recov r, that is all we needed 
in that case to defeat recovery. Any hing along tliat line-

Mr. Moncure: I do not think any of bat is admissible here. 
In fact, Your Honor said he didn't ish to know the result 
down there. 

Mr. Young: It was not 01:u intent on fo comment on the 
result down there. 

The Court: I am afraid that I do know. I happened to 
run across a squib which had sometbin · to say ·about the other 
case, and I am afraid I may have go an idea of what may 
have occurred. But I would have pref rred not to have known 
it, but you cannot help those things, and I did want to tell 
you that I saw that. 

Mr. Young: "\Ve just want to put i in the record for this 
purpose; that although we have not l ad time to give a very 

extensive study it looks a first glance as though 
pag·e 202 ~ it might come within th inconsistent position 

rule. V\7 e could discuss .hat matter as a later 
time. 

Are you all ag-reed that you did a k for such an instruc
tion? 

Mr. Moncure: If you say we did, o couri:;e we did. 
The Court: You can put it in the ecorcl, so you can save 

.your exception in the event I rule it ught not to. be in. 
Mr. Allen: If anything is put in th record we might want 

to consider that and put something · to counter-act it, be
cause in that case, if Your Honor p]e se-

The Court: But they have the righ to put it in the record. 
Go ahead. 

Mr. Browder: This is the instruct on asked for and given 
by the Court, asked for W. T. Holt nd given by the Court 
in that case. 

"INSTRUCTION NO. E. The C urt instructs the jury: 
That when two automobiles approac each other at right 
angles on level ground in daylight wit visibility good in plain 
sig·ht of each other with no interveni g traffic, each proceed
ing in a lawful speed, and each conti es on its way until the 

two collide, then the op ator of each such ve
page 203 ~ hicle is guilty of continui g and concurring neg-

ligence, and neither ope ator can recover from 
the other, as the chance which ench h s to avoid the accident 
is common to both, and neither of th .m is entitled to invoke 
the doctrine of last clear chance; an if you further believe 
from the evidence in this .case that such was the condition 
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in this accident, you shall find your verdict in favor of the 
·defendant, W. T. Holt, Inc." · 

Mr. Allen: This man Kimsey who was in the car with the 
telephone man testified at the other trial to one fact that no 
·one has testified to here, and we want to read that into the 
record. It is on page 11, I believe. He was asked, '' Do you 
·recall who was occupying the truck,'' referring to the Rich
mond Oil Equipment truck. His answer was this: . ''Yes, 
sir. The reason I paid particular attention to them was be
·cause I thought it was very nice of him to do that," that is, 
to pull out and let them pass, '' they were making gestures 
.and talking and laughing in the truck together.'' 

Mr. Browder: .All right. . 
The Court: That is admitted by consent then. Is this in

struction admitted by consent Y 
Mr. Moncure: I would object to the introduc

page 204 } tion of that instruction as an isolated instruction. 
I am perfectly willing that all the instructions 

that were given in that case be introduced, but to pick out 
·one defendant's theory based upon contributory negligence 
and to say that was the position that the defendant took, when 
you find there are about ten instructions. in the case, is im
proper. There are numerous instruction in the ease which 
take the position that the defendant was not guilty of any 
neg·ligence. 

Mr. Allen: The purpose of that im;truction being largely 
to combat the doctrine of last clear chance, which they at
tempted to rely upon. 

The Court: In tho absence of the introduction of all the 
instructions the Court will reject this one. 

Note : Following discus~ion between counsel it is agreed 
that all of the instructions of the former trial be introduced 
into evidence, without objection. 

Said set of instructions are later produced and marked and 
filed collectively as Defendant Exhibit 13. 

Note: At this time the case is arg11ed to the Court. 

pag-e 205 ~ Virginia : 

In the Law and Equity Court of the City of Richmond. 
Part II. 

W. T. Holt, Incorporated, Plaintiff, 
. 'V. 

Ricl1mond Oil Equipment Company, Incorporated, Defendant. 
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I, Haskins Hobson, Judge of the·La and·Equity Court of 
the City of Richmond, Part II, who resided at the trial ot 
the above-styled case on February 2 and 5, 1948, without a 
jury,. jury having been waived and questions of law and 
fact submitted to the Comt by agree ent of counsel for both 
parties, do certify that the foregoin is a true and correct 
.transcript of all of the testimony a d evidence -introduc.ed 
on behalf of the plaintiff and the d fendant., together with 
any objections made and ·exceptions t ken thereto by the re
spective parties therein set" forth, an all other incidents of 
th~ trial of the said cause, including 11 rulings of the Court 
and the. exceptions thereto, with the Tounds assigned . 

. The exhibits ref erred to in the for going transcript of the 
testtmony and offered in evidence, ma ked Plaintiff's· Exhibit 
#1 and Defendant's Exhibits #l-# 3, are· duly authenti

cated by me and made a p rt of the record in this 
page 206 r CaRe .. Upon request of th defendant, by its coun-

. sel, such original exhibit so authenticated shall 
be forwarded to the Clerk of the Su rem~ Court of Appeals 
of Virginia to be used at the hearing· on appeal. 

I further certify that this certifica e has been tendered to,. 
and signed by, me within the time rescribed by Code Sec
tion 6252 for tendering and signing bi ls of exception and that 
reasonable notice in writing has been given to counsel for the 
plaintiff of the time and place at whi h said certificate would 
be tendered. 

Given under my hand ,this· 5th day f April, 1948'. 

HA KINS HOBSON 
,Jurlge of the La. T & )Uquity Court of the 

. Oity of n: .hmoncl, Part IL 

p'age 207 ~ Virginia : 

. In the Law -and Equity Court of . 1e, City of Richmond~ 
· Part II. 

W. T. Holt, Incorporated (Plaintiff) 
v. 

Riehmond Oil Equipment Company, Oncorporatecl (Defend
ant) 

I, Luther Libby, Jr:, Clerk of the Law and Equity Court 
of -the City of Richmond, Part IT, d hereby certify tllat the 
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foregoing· transcript of the testimony and other incidents of 
the above styled case was filed with me as Clerk of said Court 
on the 5th day of April, 1948. 

LUTHER LIBBY., JR., 
Clerk of the Law and Jl~quity Court of the 

City of Richmond, Part II. 

I, Luthe~ tibby, Jr., Clerk of the Law and Equity Court of 
the City of Richmond, Part Two, do hereby certify that the 
foregoing is a true transcript of the record in the ca~e wherein 
W. T. Holt, Incorporated, is plaintiff and Rfohmoud Oil Equip
ment Company, Incorporated, defendant, with the exception 
of the original exhibits filed in evidence and that the attor
neys of record for the plaintiff had due notice of the intention 
of the defendant to apply for such transcript. 

Witness my hand this 28th day of April, 1948. 

Fee for record $45.00. 

A Copy-Teste: 

LUTHER LIBBY, JR., 
Clerk. 

M. B. w· ATTS, C. C. 
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