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Ernest M. Taylot.

three page report and it is true anc

that?
A. Well, T glanced over them slight
to read them and read every clanse in
there, it was an error if I said that, b
telling him that a car obscured my vi
cause I did see the truck approaching.
Q. Right here you say, ‘I could see
and south, but didn’t actually see {
checked it as it passed me’’%
A. I was looking to see what kind of
Q. That statement is made here in
signed ?
A. Hit the car directly in front of 1

Q. Did you make that statement {

State Farm Mutual agent®
A. Yes, I think I did, I don’t know.
Q. The statement that is in this re]
you could see for some distance nort]
actunally see the Holt trug
page 177 } as it passed. you?
A. That’s an error, bec
reading that either, because I would
cause I didn’t have no't-hing to obscurg
was sitting in a position where I could
keep my eyes on it all the time. I w3
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| correct,”* how abouf

ly. I didn’t have time
there; but that part in:

ej‘ause T don’t remember

ion from this road, be- .

for some distamce north

he Helt truck wuntil T

a car he was.
the statement that youw

ne, and—
o that gentleman, the

port that you said that
h and south, but didn’t
ek until you checked it

ause I don’t remember

have corrected if, be-

s me from this truck., T

sce it coming. T didn’t

s checking traffic south

at the same time and just glancing
other. He come over and eaught m
corners I had and I had to attend to

y eves from one to the

on one of the busiest
v work.

Q. Where did the crash eceur, waq it directly in front of

you or—

A. Yes, sir; it was dn‘ecﬂv in fro
time to take my eyes off the truck to
tion.

Q. Then it had not passed yon?

A. No, sir.

Q. When did you check lt?

A. Tt hit in front of me but it pass
the other car it went up about thirty q
over, the crash and all,. the gasoline—

Q. When did you check it, before

A. Before the crash, after I saw

. How did you sce 1t was a loecal S(tu ?
er.

A. By the license, and being a tanl

Y

t of me, I didn’t have
ook in any other direc-

ed me, then when it hit
r forty feet when it fell

after the erash?
vas a local car.
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Q. At which end?
page 178 }  A. I don’t know which eud it was now, but I
know as soon as I seen it was an oil truck T was
confident it was local, because we don’t have any foreign oil
trucks to check. I based my judgment on that after I seen
what it was.

Q. When you checked it vou had to get the license number?

A. Supposed to; yes, sir.

Q. To put down the license number don’t you-—

A. Don’t always do it. .

Q% Did you-check it before it passed you or after it passed
you :

A. Before it passed me, just before it got to me, because
[ was checking other traffic going south.

Q. This is your statement set out in this report, ‘It didn’t
hit before me and didn’t hit in front of me so he must bave
hit after he passed me,’’ and you say now it hit right in front
of you?

A. Almost in front of me. It hit right in front of me, sort
of like that (Indicating with hands), and that fellow drove
right across there. -

Q. ““The whole truck didn’t pass me when it hit, and the
dirt and trash was what made me know it hit something. It
didn’t hit before me and didn’t hit in front of me, so he must
have hit after he passed me,”’ now that is vour statement in
this report, is that correct?

- A. That is not correct, because I certainly did
page 179 } see the truck, because it hit in front of me and it
threw a lot of cinders.

Q. Then it says further, ‘I just saw the truck for a couple
of seconds before the crash. It just flashed past me and I
checked it and then the crash.”” How about that?

A. Thatisn’t true. Ididn’tread that statement thoroughly,
if I had I would -have corrected a lot of those paragraphs in
there. I didn’t know it would ever he all this to it. I was
busy all the time and I wanted to get rid of him, I just glanced
at it and signed it.

Q. Then you go on to say that ‘‘Because of the heavy load
and the slight up-grade, the oil truck couldn’t have been go-
ing so awfully fast but it was going plenty fast for a heavy
truck’’? '

A. Well, he was going forty-five miles an hour, I still say
that. y
Q. Did you-say that, did you tell Mr. Walker that?
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A. Yes, sir; I thought the car was
miles an hour, I told him that.
Q. You say here, I don’t know wh
was coming—"’
Al don 't know.
Q. “—because I didn’t see it at all*’
A. Never saw him. -
Q. Then you say, ¢‘This car stopped
vision to the left, and I w
page 180 } him again ‘‘if I saw him?’
A. That is an error beg

that, and I didn’t read the thing corr

changed that paragraph there.

Q. There are quite a number of erro
there?

A. Well; it could be I reckon.

Q. All of these things I have read
errors except for the speed of the try

A. Well, I give the evidence just as
ber that statement, and of course he w
of the day for me and I just glanced o)
- Q. Then you gave a statement, ang

remember signing a statement for M

A. T don’t know him, I might have

don’t know his name.
Q. See if those are your signatures

s of Virginia

going ahout forty-five

1#:11 way the other truck

?

on my left, blocked my
ouldn’t even recognize
?
ause I didn’t tell him
ectly or I would have

rs in this report, aren’t

to you you say were
ck?

mear as I could remem-
as there at a busy time
er it.

pther one here, do you
Moody?

signed 1t for him, but I

on those papers.

Mr. Allen: He is from the Virgini:T Auto Mutual.

A. Those are my signatures, but T
come down that bottom that I just didy

Q. Where were you when you signd

A. I ran out of the smoking fire,
my car. I ran down in the bottom to 1]
car down there.

Q. That was taken then

A. While the fire was g

Q. At the place of the accident?

A. Yes, sir.

Q. It was made contemporaneously

A. It was made the same time on
curred. The fire was still blazing w
after me, I don’t know what T told hiy

Q. You say here, ‘I can swear that
with the oil tanker had not come out

page 181 }

was so scared when I
’t know.

d that statement?

it was all underneath
he creek and parked my

i

ping on; yes, sir.

then?

n he came down there

‘_L‘Ele day the accident oc-

the car which collided -
of 161 going cast’’?
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A. Well, I didn’t know it at the time; I couldn’t swear that
it come out there.

Q. In other words, here is what you say here in this state-
ment, in this statement which you signed, ‘‘that you could’
swear that the car which collided with the oil .tanker had not
come out of 161 going east.”” Can you swear to that?

A. You know what I thought—

Q. Can you swear to that?

A. T can’t swear to it.

Q. So that was an error, too?

A. T can’t swear to that, I just—Down there I was just
so excited at the escape I' had made, and I wasn’t hardly aware
of what I was telling him.

Q. Did you read this hefore you signed it?

A. Yes, I glanced over it. :
page 182} Q. You saw that he put down there what you
said, didn’t you?

A. Yes, but T couldn’t remember today what I did tell him,
but I told him just as near as- I could what T thought of it.

Q. Was that correct then if you told him then that you
could swear that it didn’t come out of 1612

A. T told him I couldn’t swear that it did come out of 161.
T thought the car came from the north and was tryving to make
a left turn in Hilliard Road beside of me, that was my first
impression.

Q. This statement says you could swear. it had not come
out of 161¢ .

A. Well, T couldn’t swear that it did, but I found out later
that it did. In fact, that fellow that wrote that statement told
me it come out of 161.

Q. Before you signed it or after?

A. Before I signed it, all at the time, I don’t know whether
it came— '

Q. What made youn sign a statement that wasn’t true?

A. Well, T just glanced over it and I thought it was right,
but I see some things now that I refresh my memory that’s
not true in there. I just glanced over them and I wasn’t .
hardly knowing what T was talking about down there in that

bottom with him, while the fire was still raging.

" page 183 } That was the first time I ever given a statement to

: anybody in my whole life about anything in the

way of an accident. This is the first time I have been in
Court in my life as a witness. -

Q. You say in this: ‘‘Just as I checked the car I heard
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a crash and thought the: tanker had c

left’’?

A. That was my first thought there;

®. You thenght it had contacted th

A. I thought he had hit him a glanc}
Q. You thought he had run off the

Is of Virginia

l
.

ontacted the car to. my

car right next to you?
ing lick.
highway then?

4

A. I thought he had run off the hltrhj;_ray and hit that car, be-

cause he was just about a foot ahead o

of me, nearer the highway than I was|

Q. He still didn’t “block your vision]
A. No, sir; I ecould see over his hoo

CROSS EXAMINA

.

By Mr. Browder:

. Q. I want to show you this paper ag
you did glance over the statement yq

fore you signed it?
A. Just glanced over it; yes, sir.

Q. You say there are a great many s

are not true?

" page 184} A, Yes, sir; some of ¢

them.

Q. Did you sign this paper with yo

A. T don’t 1emember.

read them more carefully

me, a foot or so ahead

2
in

TTON..

ain. Now you say that
n gave Mr. Walker be-
tatements in here whicl

m are errors, if I bad
I would have correcte&’

r pen or his pen?

Q. Look at your signature here (]'n licating). Doesn’t that

ink look rwht much darker than the
statement?

ink in the rest of the

A. (Looking at @tatement) I donit kmow as it does.

Q. You don’t think it looks-any da

er?

- A. T wrote with his pen or mine, | don’t know which.
Q. It doesn’t appear to you that your signature is darker

than the rest of the statement?

A. It appears darker there, but w
pen or his, I don’t know, I don’t knoy

Q. Right here where it sayvs sevel
dred cars an hour, a line hias been mal
dred here—

A. T didn’t do that.

Q. You didn’t?

A. No, sir.

Q. But that is also in a darker ink
is writfen in, isn’t it?

A. Yes, sir.

hether T wrote with my
v where it came from.

hundred or eight hun-
rked through seven hun-

than the statement itselt’
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Q. So one correction at least was made in the statement?

A. I didn’t do that, because it is around seven or eight hun-
dred cars an hour at that particular point all the time.

Q. You testified here there were eight or nine
page 185 } hundred I believe?
- A. It might have been a htﬂe heavier.

Q? In the other Court vou said five or six hundred, didn’t
you

A. Well, it varies.

Q. You made one statement that vou had never been in
Court before in your life?

A. Never testified.

Q. How many years did you drive a locomotive?

A. Fifty years.

Q. You never had to testify in conneetion with a railroad?

A. Never hit an automobile but once and didn’t have to go
to Court about that.

Q. Didn’t you testify in a jitney accident some twenty vears
ago that happened here in Richmond, didn’t you volunteer as
a witness concerning this accident in which a jitney was in-
volved?

A. Yes, sir; yes, I'did; I forgot about that case.

Q. Do you think that your recollection would be more ac-
curate now, ten months after this accident, than it would have
been the day of the accident or {wo days after it?

A. I had time to go over it and think over it. It would
me just as clear today as it was then. Things that I couldn’t

think of at the time of the accident.
page 186 } Q. I am talking about the day Mr. Walker came
to see you?

A. I couldn’t clear up that, but he cauvht me at a busy
place, I didn’t have time to hardly answer his questions. I
just glanced over it and I was busy checking cars at the
time.

Q. A good many things vou have got in the statement are
true and correct, aren’t they, your address, telephone number,
and where you wmk, he wot that in the statement correctly,
didn’t he?

A. Yes, I guess so, I give it to him.

Q. When you began talking to him you told him that you
put himself out past the column so vou could have a clear
view up and down the road?

A. Yes, sir.

Q. That was true, you had a prefectly clear view, didn’t
you? .
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A. Yes, sir; in either direction.
Q. And while you were standing the

A. T don’t know whether it was fore

Supreme Court of Appeal% of Virginia

, Just a second or two

2n or not.

e
before the accident, this foreign car pn%ﬂed up beside of you?

Q. But it pulled up beside of you ay

A. It had just been there a second

of my car and I said, *‘Did he strike y

reply from him at all.
page 187 } Q. Did you keep your ey
til you heard the crash?

A. I glanced my eye from there to
There was no car in front of this car.

Q. I understood your testimony toj
also in the other Court that you had
up until just the moment you heard thg

A. Of course I didn’t have it directl;
the other traffic going south.

Q. When was the last time you had

A. Just as quick as I would flash

Q. How long was it from the time y|

A. (Witness makes no reply.)

Q. Did you have your eyes on th
heard the crash?

“A. Yes, sir; I certainly did, because
I couldn’t check anything else then.

Q. You could see perfectly clearly,
right, and you could follow him on the

A. T thought he hit the other fellow

Q. You have driven locomotives, ¥

A. Yes, sir.

Q. Have you ever had any experier

A. No, no, never driver

Q. Do you think you co
trucks off the highway si
say this other car—

A. Tt could have got off more.

Q. Wouldn’t he have had to turn
there at least fifty or sixty feet befq
to have gotten off the highway far e
was only a foot or two in front of yo

A. Well, he might have tried to dg
or something and cut to the right, he

Q. He couldn’t do that with a big t3
could he?

page 188 }

d stopped?
or two. I jumped out
ou?” I never got any

re on that truck up un-
the traffic going south.

be here Monday and
vour eye on this truck
2 crash?

7 on him, I had to check

vour eyes on it§
v eves.
pu saw it?

e big truck when you
it wasn’t anything else,

vou could see him all
highway, is that right?
at first, you know.

bu say?

ce in driving a truck?
a truck.

1ld cut one of those big
k or eight feet like you

off the highway back
re the impact in order
nough to hit a car that
?

dge that car, or saw it
could have done that.
uck like that all loaded,
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A. T guess he could.

Q. Isn’t the real reason that you thought he hit the other
car was the other car was pretty close to the highway and
you didn’t know whether he had piled into him or not?

A. Oh, no, it couldn’t have been that, because he was stand-
ing there a few seconds before the truck went by.

Q. You say this ofher car was just a foot or two in front
of yon?

A. The car to my left. I say a foot or two.

Q. It was a foot or two to your left, and—
page 189 ¢ A I can’t give the exact distance but it wasn’t

) over a foot or two.

Q. And you said in the other Court that it was slightly in
front of you? ‘ :

A. Well, it wasn’t enough for him to block my view on the
highway.

Q. You said then it was two or three feet in front of you,
didn’t you? : .

A. Well, I don’t know exactly how many feet it was, not
the exact measurement. '

Q. Well, it was at least a foot or two?

A. Yes, sir; that’s right.

Q. What type of car was it?

A. I don’t know, it was a passenger car.

Q. It wasn’t any material difference between that and your
car, was it?

A. Tt was a four-passenger car, it was a local car. But
the length is in the body, you know, mine was a coupe.

Q. But the length is in the body?

A. Yes, sir. .

Q. So the hood would be about the same length?

A. T reckon so, pretty near the same length, maybe longer
than mine would be. i

Q. Where do you keep these tabulators, on the steering
wheel?

A. Yes, sir. o
page 190 } Q. The way you were sitting I your car, were
you sitting in a normal position with your head
about two feet from the windshield, or what?

A. Sitting up straight, up against the back, using these
tabulators on the wheel in front of me, as close as that (In- |
dicating with hands) to me.

Q. I am interested in where this other car was, and as to
whether you made a correct statement here or there. Let’s
take these two cars (Producing two toy cars), and let’s say
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this one on the right was yourself. These are about sevem
inches long, which would be about two|feet to the inch. (Ar-
ranging cars on table.) Would that pe about the way they
were?

A. Put it just a little in front of it.

Q. (Rearranging cars slightly) You were sitting a foot:
and a half or, two feet from the Winds]ﬂield, is that correct?

A. Yes, sir. -

Q. Well, then, how could you see over his hood here (In-
dicating on cars) if you were. sitting ljke that, how could you
see over here (Indicating)? )

A. That car wasn’t as close to me ag those two cars,, I could
see it. ‘

Q. How much difference was it, M1, Tavlor?

A, The whole width of the driveway.
page 191 ¢ Q. How far was he from you?
' A. Twenty feet at least) from me.

Q. Twenty feet? )

A. I reckon so. He was over next|to the other arch.

Q. He was on the wrong side of the|road?

A. Yes, sir. :

Q. Well then, the little truck couldn)’t have gone around to:
the right of him, could it?

A. Sir?

Q. The little truck that was comilg across the road, it
couldn’t have been going around to the right of him, could it,
like we have been saying all along in this case?

-A. No. He might have squeezed between him and me if he

wanted to.

By the Court: . .
Q. I have understood from all the festimony that you have

- heretofore given in this trial that thig car on your left pulled
up within a foot or so of the left sidq of your car?
. A. Possibly a foot ahead of my car to the left of my car,
and a foot or so from my car. It wgs the space of an auto-
mobile from my car. ’
Q. You were questioned as to whether or not a car cross--
ing the pike could get betwecen your [two cars and the pillar
on the other side of the rpad—
page 192 { A, T still say if that trjick was coming directly
across the read it could have gotten between me .
and the. car, as I remember.
‘Tays gotten in the testi-

-Q. Well, the impression I have al
pass to the left of that

mony heretofore, was that he had to
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car in order to get into Hilliard Road and between that car
and the pillar?

A. No, sir; he would have to.come between the two of us
if he wanted to get through, because he was that far from
me. Why he pulled up I don’t know, but I know I could see
down the road far enough to see this truck.

By Mr. Browder: (Continued)

Q. When you first saw this tluek, Mr. Taylor,. you saw it
down near the bridge?

A. Pretty soon afte1 he passed the bridge.

Q. Over Brook Run Creek?

A. Yes, sir.

Q. Were there any cars between you and the truck when
you first saw it?

A. No, sir; none in front of him at all, but it was a lot of
cars going south on the other drive, and I was glancing my
eyes like that, and I hit these tabulators just the same as that
lady with that machine, T hit those tabulators, get it tabulated,
I bave got them all marked: But I just glanced my eyes from
the southbound traffic to this truck.

Mr. Browder: If Your Honor please, on page
page 193 } ten of the new transeript he says: ‘Q. And be-
tween those two arches there is only a distance of
around eighteen feet at the most, isn’t it, Mr. Taylor? A.
Well, between the two arches, I guess it is twenty feet, all
of it. Q. You were parked over near the arch, you weren’t
up against it but over close to it? A. Yes, sir. Q. Your car
is about five and a half or six feet wide, isn’t it? A. Yes, sir.
Q. And the car that pulled up beside you, his was about the
same width car, five and a half or six feet, wasn’t it? A. It
was a passenger car. Q. So that with the two of you stopped
there between the arches there wasn’t room enou,tzh for an-
other vehicle, a little truck even, to pass between the south
side of the other man’s car and the south arch, was it? A.
Yes, he could, they can pass there though. Q. You would
have to go awfully slowly to do it? A. I don’t know, I was
clean off the highway, vou know, I was next to the arch, they
could have done it. Q. How far was the front of your car
from the edge of No. 1 Ilighway? A. About eight feet,”” and
so forth.
Then on page fourteen it says, Q. Didn’t you say there
was a car right to the left of you? 7 A, He didn’t obscure my
vision.”’
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page 194 | page 84 of the old transeri

other car there trying to
wasn’t it, Mr. Taylor? A. Yes, sir; 1

5 of Virginia

Mr. Young: He used the same expression on

pt. ¢“Q. There was an-
get out into the road,
t was one right by the

side of me. Q. Right by the side of yop? A. Yes, sir; he was

a little ahead of me.”’

Mr. Allen: I asked him the direct
did say, he misunderstood the questi
at the bottem of page 5, ‘I don’t thi
question, I asked you if any car cay
stopped by you while you were standiy
““Yes, sir, it was a car standing beside

Mr. Browder: He used the express
man standing beside my car who saw

question, but he never
on. So I repeated it
nk you understood my
me from the east and
ng there,”’ and he said,
of me.”’

sion that ‘‘there was a
the whole thing.”’

We would like to offer this as the next Exhibit.

Note: At this time this statement
taken by Mr. Walker, is marked and
hibit 12.

CROSS EXAMINAT

By Mr. Allen:
Q. I hand you a statement marked
consisting of three pages, and with ]

of Mr. E. M. Taylor,
filed as‘Defendant Ex-

[ION.'

Defendant Exhibit 11,

rour signature to each

page. I will ask you to
page 195 } where you were, what ti

look at it, and tell me

e of day it was, and

what you were engaged in doing when that state-
ment was presented to you for your signature?
A. Well, I can tell you that. I down’t remember what time

of day it was, but it was at Fair O
there.
Q. What were you doing?
A. Checking cars, and they we
Q. That’s on 25017
A. Nine Mile Road.

re fly

Note: At this time the other statem
is likewise filed as an exhibit, namely ]

Q. Who wrote this statement?
A. I don’t know his name, some |

State Farm Mutual.
Q. Mr. Walker?
A. Yes, sir.

h

ks, at the intersection

ing by plenty fast.

ent of Mr. E.. M, Taylor
Plaintiff Exhibit 1.

ellow representing the
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Q. Well now, before that statement was presented to you
for your signature, did this Mr. Walker talk to you for a con-
siderable length of time about the accident?

A. He asked me some things about it, I was still checking
cars as he was writing it out, and I glanoed over it, I was still
checking cars, and part of it T didn’t glance at.

Q. Did you give him the information to write in that state-

- ment while you were checking cars?
page 196 } A. Yes, sir; I told him to go on write what he
thought, what T had given him, and that is what
hie wrote. I glanced over it hurnedly and didn’t grasp all
of it.

Q. Were you still checking cars while you were glancmg
over it?

A. Yes, sir.

Q. With further reference to the Walker statement, marked
Defendant Exhibit 12, how long after the accident was it that
was given?

A. Probably an hour, fire was still burning.

Q. I am talking about the one you gave to Mr. Walker at
Fair Oaks, how ]ong after—

A. T really don’t remember now, it was a couple weeks
possibly after the accident before he found me down there.
I conld look at my records—

Q. That’s all right. Anyhow, it was several days, a week or
ten days?

A. Several days afterwards; yes, sir.

Q. Now I hand you a statement marked Plaintiff Exhibit 1,
consisting of two pages, with your signature on each page,
and in the left-hand corner at the bottom the figures 4-9-47.
That, I believe, was the same day of the accident?

A. That’s right, an hour or so after it happened, it wasn’t
an hour passed.

Q. Where were you then?
page 197} A. I ran my car back by the creek and parked
there, then I walked back up there. When I went
back down to my car this fellow was seated on my running
board. I didn’t know who he was or what insurance company
he was from or anything.
Q. How long did yon talk to him?
A. Fifteen minutes, I guess.
. Q. Then he wrote the statement?

A. I don’t know.

Q. Did you read it carefully?

A. T just glanced over it and signed it. I thought I was
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just deing a faver te some insurance c
to settle a claim. I used to work for f{
and I thought I would help them out &
thoroughly.

Q. I am not-talking about the Sta
ment—

A. I know What you mean. I hadp

yet.

Q. You haven’t gotten over your fr

A. When he came down there.

Q. Had you gotten over it when yd

at Fair Oaks?
A. I guess so, but down the botto

]
was. It will never happen again, it “?iil

ment the next time I see
page 198 } write every line of it and

of it. But in that exciten

Q. In the statement that you gave

do you remember making a statemeng

going plenty fast?

A. Yes, he was.
going over forty-five miles an hour.
great big fruek anyhow.

Q. Regardless of what is in these tw

vou tried te tell the truth as well as

have told it as well as you can rememl

here Monday and also today?
A. T certainly have. Idon’t want {
a lie. I lay off my job to give you fol
axe to grind, I came to tell the truth
ber.
Q. Have you any interest in this e3
directly? .
A. Not any at all, not any.

By the Court:

I will swear to i
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>
.

laim agent that wanted

he State Farm myself,,
bit by glancing it over

e farm Mutual state-

't gof over my fright
ght yet?

u signed the statement.

, I don’t know what it
1 be a more clear state-
an accident, and T will
[ will correct every line
ent I didn’t know.

up there at Fair Qaks
that the oil truck was.

t, yes, sir. He wasn’t
That’s pretty fast for a

o statements here, have
you can remember and
er, ox the witness stand

o come up here and tell
ks all T knew. I have no
s near as I can remem-

1se. either directly or in-

Q. The statement that you gave
Fair Oaks, and which you signed, 1
11th.
signed the paper?

o Mr. Walker down at
ears the date of April

Would you say that was or wis not the date that you

A. That was ’(he statement, I signed it, but T
page 199 } didn’t read it carefully, udfre

. I am not talking

dated April llth?
A. T think that is about right.

out the contents, it is
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Q. That was two davs after the acc1dent?
~A. It was near the ac<31dent it would be near it, but I don’t
remember. - It might have been two days, I know it was not
two weeks. I know it was- a short time after it, and 1 have
-my schedule, if I had that with me I could tell you in a minute,
I wish I Kad bmuo}lt it.

By Mr. Browder:

Q. Traffic at Fair Oaks is nothing hke as heavy as it is at
Route 1, is it? -

" A. You would be surprised. The_v have been working on
that there, they are fixing that road there, to go up 156. I
don’t know where it goes to. But vou have never seen so
much traffic, I would say it was almost as much as on 33.

Q. As a matter of fact, Route 1 is the busiest of all of them?

A. Tt has got them all beat

Q. It has?

A. Yes, sir.

Q. You say Mr. Walker was sitting there writing this state-
ment along as you were talking, is that the way it was?

_ A. T was talking to him and tabulatlna cars at

page 200 } the same time.

: - Q. And he would ask you questions as he was
writing and write it down?

A. They weren’t going so thick I could do that at the same
time, and I did.

. Q. And he was writing all at the same time, wasn’t he?

A. Yes, sir.

‘Witness stood aside. -

Mr. Young: There is one matter we would like to read
into the record and that is this: At the trial arising out
of the same accident in which the present plaintiff, the Holt
Oil Company Incorporated was a party defendant, T just
want to read this instruction into the record, on the proposi-
tion that this is a case in which the drivers of both vehicles,
could see each other and so forth.

Mr. Allen: We object to that, if Your Honor
page 201 } please.

The Court: You want to read in an instruc-
tion of the other Court?

Mr. Young: Asked for by the plaintiff here, the defendant
there, as belng applicable to the case.

Mr. Allen: It could not possibly be applicable here. We
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were defending. If the jury believe bpth parties were negli-
gent then the plaintiff would not recovgr, that is all we needed
in that case to defeat recovery. Anything along that line—

Mr. Moncure: I do not think any of that is admissible here.
In fact, Your Honor said he didn’t wlish to know the result
down there. ) '

Mr. Young: It was not our intentjon to comment on the
result down there.

The Court: I am afraid that I dolknow. I happened to
run across a squib which had something to say ‘about the other
~case, and I am afraid I may have got an idea of what may

have occurred. But I would have preferred not to have known
it, but you cannot help those things, fand I did want to tell -
you that I saw that. ,

Mr. Young: We just want to put if in the record for this
purpose; that although we have not Had time to give a very

extensive study it looks af first glance as though
page 202 | it might come within the¢ inconsistent position
rule. We could discuss that matter as a later
time.
Are you all agreed that vou did ask for such an instruc-
tion?

Mr. Moncure: If vou say we did, of course we did.

The Court: You can put it in the record, so you can save
your exception in the event I rule it gught not to,be in.

Mr. Allen: If anything is put in the record we might want
to consider that and put something in to counter-act it, be-
cause in that case, if Your Honor please—

The Court: But they have the right to put it in the record.
" Go ahead.

Mr. Browder: This is the instruction asked for and given
by the Court, asked for W. T. Holt and given by the Court
in that case.

“INSTRUCTION NO. E. The Cqurt instruets the jury:
That when two automobiles approach each other at right
angles on level ground in daylight with visibility good in plain
sight of each other with no intervening traffic, each proceed-
ing in a lawful speed, and each continues on its way until the

two collide, then the operator of each such ve-
page 203 } hicle is guilty of continnipg and concurring neg-

ligence, and neither opeyator can recover from
the other, as the chance which each has to avoid the accident
is common to both, and neither of them is entitled to invoke
the doctrine of last clear chance; and if you further believe
from the evidence in this.case that such was the condition
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in this accident, you shall find your verdiet in favor of the
defendant, W. T Holt Ine.” ’

Mr. Allen: This man Kimsey who was in the car with the
telephone man testified at the other trial to one fact that no
one has testified to here, and we want to read that into the
record. It is on page 11, I believe. He was asked, ‘Do you
recall who was occupymw the truck,’’ referring to the Rich-
mond Oil Equipment truck. His answer was this: . “‘Yes,
sir. The reason I paid particnlar attention to them was be-
cause I thought it was very nice of him to do that,”’ that is,
to pull out and let them pass, ‘‘they were making gestures
and talking and laughing in the truck together.”’

Mr. Browder: All right. _

The Court: That is admitted by consent then. Is this in-
struction admitted by consent?

Mr. Moncure: I would object to the introduc-

page 204 } tion of that instruction as an isolated instruction.

I am perfectly willing that all the instructions

that were given in that case be 1ntr0duced but to pick out

one defendant s theory based upon contrlbutorv negligence

and to say that was the position that the de,fendant took ‘Wwhen

you find there are about ten instructions in the case, is im-

proper. There are numerous instruction in the case which

take the position that the defendant was not guilty of any
negligence.

Mr. Allen: The purpose of that instruction being largely
to combat the doctrine of last clear chance, which they at-
tempted to rely upon.

The Court: In the absence of the introduction of all the
instructions the Court will reject this one.

Note: Following discussion between counsel it is agreed
that all of the instructions of the former trial be introduced
into evidence, without objection.

Said set of instructions are later produced and marked and
filed collectively as Defendant Exhibit 13.

Note: At this time the case is argued to the Conrt.
page 205 | Virginia:

Tn the Law and Equity Court of the City of Richmond.
Part IL

Ww. T Holt, Incorporated, Plaintiff,
Rlchmond 0il Equipment Company, Incorporated Defendant.
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I, Haskins Hobson, Judge of the Law and Equity Court of
the City of Richmond, Part I, who presided at the trial of
the above-styled case on February 2 land 5, 1948, without a
jury, jury having been waived and questions of law and
fact submitted to the Court by agreemjent of counsel for both
parties, do certify that the fme,g.,om is a true and correct
transeript of all of the testimony and evidence -introduced
on behalf of the plaintiff and the dgfendant, together with
any objections made and -exceptions thken thereto by the re-
spective parties therein set forth, and all other incidents of
the trial of the said cause, including gll rulings of the Court
and the. exceptions thereto, with the grounds assigned.

.The exhibits referred to in the fordgoing tranqcnpt of the
testimony and offered in evidence, ma rked Plaintiff’s Exhibit

- #1 and Defendant’s Exhibits #1-#13, are duly authenti-

cated by me and made a pprt of the record in this

page 206 } case. . Upon request of the defendant, by its coun-

- sel, such original exhibity so authenticated shall

be forwarded to the Clerk of the Suglreme Court of Appeals
of Virginia to be used at the hearing|on appeal.

I further certify that this certificatie has been tendered to,
and signed by, me within the time prescribed by Code Sec-
tion 6252 for tendering and signing bi}ls of exception and that
reasconable notice in writing has been|given to counsel for the
plaintiff of the time and place at whi¢h said certificate would
be tendered.

Given under my hand this 5th day pf Aprll 1948.

HA KINS HOBSON
Judge of the Lay & Equity Court of the
limond, Part I1.

page 207 ¢ Virginia:

. In the Law and Equity Court of the City of Richmond,
. Part TII.

W. T Holt, Incorporated (Plaintiff)

Rlehmond 0il Equipment Companv Oncorporated (Defend—
ant)

I, Luther Libby, Jr: Clerk of the|L.aw and Equity Court
of -the City of R1chmond Part 11, dg hereby certify that the
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foregoing transcript of the testimony and other incidents of
the above styled case was filed with me as Clerk of said Court
on the 5th day of April, 1948.

LUTHER LIBBY, JR,
Clerk of the Law and Equity Court of the
City of Richmond, Part TI.

I, Luther Libby, Jr., Clerk of the Law and Equity Court of
the City of Richmond, Part Two, do hereby certify that the
foregoing is a true transeript of the record in the case wherein
W. T. Holt, Incorporated, is plaintiff and Richmond Qil Equip-
ment Company, Incorporated, defendant, with the exception
of the original exhibits filed in evidence and that the attor-
neys of record for the plaintiff had due notice of the intention
of the defendant to apply for such transeript.

Witness my hand this 28th day of April, 1948.

LUTHER LIBBY, JR.,
Clerk.

Fee for record $45.00.
A Copy—Teste:
M. B. WATTS, C. C.
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