I

I

Record No.

3990

In the
Supreme Court of Appeals of Virginia
at Richmond

COLONIAL INVESTMENT COMPANY,
INCORPORATED
v.

CHERRYDALE CEMENT BLOCK COMPANY,
INCORPORATED
FROM THE OIRCUIT COURT OF FAUi.FAX COUNTY

RULE 5 :12-BRIE FS.
§5. NUMBER OF CoPms. Twenty-five copies of each brief shall
be filc<l wiLh the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before the day
on which tbe brief is :filed.
§6. S1zE AND TYPE. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed r ecord, and shall be printed in type not less in size, as
to height ancl width, than the type in which the record is
printed. 1l1be record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
M. B. WATTS, Clerk.
Court opens at 9 :30 a. m. ; Adjourns at 1 :00 p. m.

RULE 6 :12-BRIEFS
§1. F orm and Contents of Appellant's Brief. The opening brief of appellant shall
contain:
(a) A subject index and table of citations with cases alphabetically arranged. T he
citation of Virginia cases shall be to the official Virginia Reports and, in addit ion,
m ay refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
t he printed record when there is any possibility that the other side may question t he
statemen t. When the facts a re in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. F orm and Contents of A ppellee's Brief. The brief for the appellee shall cont ain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases m ust refer to the V irginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts' which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by a t least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The r eply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other resp ects
it shall conform to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have pri nted a sufficien t number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) The opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the printed copies of the record, or the substituted
copies allowed under Rule 5 :2, are filed in the clerk's office. The brief of the appellee shall be fi led in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the first day of the session a t
which the case is to be heard.
(b) Un less the appellant's brief is fi led at least forty-two days before the beginning of the next session of the Court, the case, in the absence of stipulation of
counsel, will not be called at that session of the Court; provided, however, tha t a
criminal case may be called at the next session if the Commonwealth's brief is filed at
least fourteen days prior to the calling of the case, in which event the rep ly brief for
the appellant shall be filed not later than the day before the case is called. This paragraph does not extend the time allo·wed by paragraph (a) above for the filing of the
appellant's brief.
(c) Counsel for opposing parties may file with the clerk a w r itten stipulation
changing the time for filing briefs in any case; provided, however, that all briefs
must be filed not later than the day before such case is to be heard.
§5. N umber of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is fi led.
§6. Size and T ype. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and shall be prin ted in type not
less in size, as to height and width, than the type in which the record is pri nted. T he
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one party has
but the other h as not filed such 11 brief, t he party in default will not be heard orally.
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IN THE

Supreme Court of Appeals of Virginia
.AT RICHMOND

Record No. 3990
VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Moi1duy the 21st day of
January, 1952.
COLONIAL :INVESTMENT

RATED,

CO lH PAN Y, INCORPOAppelJant,

against

CHERRYDALE CEMENT BLOCK COMP ANY, INCORPOR.A TED, AND OTH~JRS,
.A.ppelleeH.

],rom the Cin~nit Coltrt of Fairfax County.

Upon the petition of Colonial Jnv()stt1wnt Cmhpany, Incor.porated, an appeal is awarded it fron1 n tfocrec entered by the
Circuit Court of Fairfax county on the 12th day of June, 1951,
in a certain chancery cnm;e then therein depending wherei-n
Cherrydale Cement Block Company, Inco1·porated.j and other~
were plaintiffs and the said petitioner an<l others were defendants, npon the petitioner, or some? one for it, entering info
bond with sufficient securitv before the derk of the said circuit court in tl1e penalty of ~wYen tl1on~and dollars, with condition as the law clirccts.
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page ·2 } Virginia~
In the Circuit Court of Fairfax County.
Cherrydale Cement Block Co., Inc., a Virginia corporation,
Complainant

v.

.. .. r

Richard Gianpa, aud Kat.ie M. Gianpa, his wife, and Alinon
Construction Co., Inc., a Virginia Corporation, Defendants
BILL OF COMPLAINT FOR ATTACHMENT AND
OTHER RELIEF.
To: the Honorable Paul E. Brown., Judge of Said Court.
(

Your complainant, Cherrydale_ Cement Block Co., Inc., respectfully represents:
1. That it is a corporation organized under tbe laws of the
State of Virginia and doing business at 3436 Lee Highway,
Arling-i;on, Virginia.
2. The defendants, Richard ,Gian pa a.nd Katie M. Gianpa
are non~residents of th{\ State of Virg·inia, their last known
address being Laurel, Maryland.
.
3. That the defendant, Alinon Construction Co.; Inc., is a
corporation organized under the laws of the State of Virginia, the address of its principal office appearing of record
as 1324 North McKinley Road, Arlington, Virginia.
4. That your ~omplainant, during tl1e months of April,
May and June of tl1e year 1947, sold on open account to the
<lefenda1;1t, Richard Gia.npa, certain building materials which
were used bv the said defendant in and about the construe. tion of certain buildings on lots in Fairfax County, Virginia,
hereinafter more particularly described, said materials and
the costs thereof being particularly itemized in Statement of
Acco~mt appended hereto. marked Exhibit 1, and by this reference made a part hereof.
5. That the amount due on the aforesaid account as ·of February 24, 1948, including interest, was One· Thousand Two
Hundred Thirty-six Dollars· and Seventy-three Cents

Colonial Inv. Co. Inc. v.- Cherrydale ,Cement Block Co. &c.

3

($1,236.73); and that on the aforesaid date the said Richard
Gil;tnpa and his wife, Katie M. Gianpa, made a certain note
in the sum Qf One Thousand Two Hundred Thirty-six Dollars
and Seventy-three Cents ($1,236.73) evidencing the aforesaid
indebtedness, payable to the order of your complainant and to
mature thirty (30) days from date.
page 3 } 6. That ·.the aforesaid note was not paid on its
·
maturity and on April 25, 1948, the said defendants,
Richard Gianpa and Katie M. Gianpa, reduced· the balance.
including interest, due.. your comp]ainant to the ·Jet· sum of
One Thousand Two Hundred Dollars ($1,200.00), :and· thereupon made a second note, taking up the first note, for the sum
of One Thousand Two Hundred Dollars ($1,200.00), due in
sixty ( 60) days, with interest, a copy of said note being hereto
appended, marked Exhibit 2, and by this referen~e made a
part hereof. Said note further waived protest; presentation,
notice of dishQnor, and. tl1e benefit of homestead exemption,
and provided for fifteen, per cent (15%) for attorney fees
for collection. The complf.\inant further alleges that no part
of this note l1as been paid~ althoug·h the same has been long
.
·
overdue.
7. Your complainant further alleges that during all the
period clul'ing which it Rold mercl1andise to the said defendant., Richard Gianpa, on open account as aforesaid, the said
, defendant was the owner of certain property in Fairfax
County, Virginia, to-wit:

Lots 22, 25, 26, 27, 28, 30, 31, 32, 33, 35, 45, and 46 of Birch
Subdivision, Falls Church Magisterial District, being· the
same property conveyed to the said Richard Gianpa by Deed
recorded in Deed Book 512 at Page 201 of the land records
of Fairfax County, Virginia.
8. That. Lot 22 of the aforesaid property was conveyed by
the said Richard Oianpa and Katie M. Gianpa to a third
party by Deed recorded in Deed Book 607 at Pag·e 15, a:mong
the land records of Fairfax County, Virginia; and that all
of the other real property hereirtabove described was subse(1uently conveyed by the said Richard Gianpa and Katie M.
Gianpa to the Alinon Construction Company, Inc., by Deed
<lated l\farch ·4, 1948, and recorded among the land records of
the said County in Deed Book 611. at Page 396; and that your
complainant is informed, believes, and so .avers that there
remained after this conveyance uo other real property in the
State of Virginia held in the name of Richard Gianpa, Katie
:M:. Gianpa, or either of them.
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9. That the said Alinon Construction Company, Inc..,. is a
Virginia corporation, chartered tinder the laws of. the State
of Virginia, to-wit, on October 2, 1'942; that the said defendants, Richard and Katie 1\L Gianpa, are officers and directol's
of the said corporation and own all, or nearly all, of
page 4 ~ the stock therein; that the said Richard Gianpa is.
the President and Treasurer and that Katie }I.
Gianpa is the Sec1·etary of the said Corporati011; and that
these two defendants dominate and control the activities of
the said corporation aud, in effect, are the corporation.
10. Your complainant is informed, believes, and charge~
that no consideration whatsoever passed to the sai~ Richard
Gianpa and Katie l\L Gianpa for the conveyance of the aforesaid lots .deeded to it by deed dated Match 4, 1948, and recorded in~lle·ed Book 611 at Page 396, of the la1id records of
Fairfax County, Virginia; your complainant further charges
that the said defendants, Richard Gianpa. and Katie M.
Gianpa, made the said conveyance, in anticipation that this
and other judgments would be recovered against them, to hinder, delay or defraud your complainant and otl1er creditors
and to preclude them from realizing anything from the aforr.said property.
11. That the complainant further alleges that it is entitled
under the laws of the State of Virginia to have the aforesni,l
conveyance by deed elated l\Iarch 4, 1948, set a8ide and cit•- ·
clared null and void, and to have the aforesaid real property
so conveyed subjected to the claim of your complainant in t1w
full amount of One Thousand Two Hundred Dollal'~
($1.,200.00) with interest tl1ereon from April ~5, 1948, and
fifteen per cent (15%) attorney fe('S.
12. Your complainant further alleges that tlw said defendants, Richard Gianpa and Katie ::M:. Gianpa, are non-resident~
of the State of Virginia, and have estate or debts owing to
them within this State, and your complainant i~ entitled to
the benefit of a lien, legal or equitable, on the property, ren J
or personal, wit,1in the said State, including· Hie aforesai<l
property conveyed by tlwm without consideration and for tlu.•
purpose of· l1inclering, delaying or dQfranding ~~our complainant and other thori existing c•reditorR.
.

IN· CONSIDERATION '"\VHEREOF your <'omplainant
prays that Richard Gianpa, Katie 1\f. Oianpa, and the Alinon
Construction Company, Inc., may be made partit's defendant
to this suit and required to answer tlle same, bnt not under
oath, answer under oath being· herel)y ex·pressly wnived; that
proper process may issue; tllat an attachm<mt may iss1w
against tl1c estate, r«?al aucl personal., of the ~mid Ricl1arcl
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'
· .· Gianpa nnd Katie M. Gianpa in tl1e State· of Vfrpage 5 ~ ginia, and specifically against Lots i5, 26, 27, 28, 45
. and 46 of Birch Subdivision, J:t,alls Church Magis,
terial District, Fairfax County, Vhginia, which property is
now 1.ield in the name of the Alinon Construction Company,
Inc.; that the certain deed, dated March 4, U)48, recorded in
Deed Book 611 at Pag·e i396, purporting to <·onvey the aforesaid property from Hiclmrd Gim1pa and Kntic l\L Gianpa to
the said .A linon Construction Compnny, lne., may be set aside
and adjudged null aud void; that the said property hereiu. above described may he subjeeted to your complainant's claim
in the sum of One Thousand Two Hundred Dollars ($1,200.00)
with interest tJ1ereon from April 25, 1948, after the liens on
the said property and ·their priorities lmvc been duly ascertained; that a perso1rnl judgment may he awarded your complainant against the said Richard Gianpa and Katie M.~
Gianpa for such sum; tlmt tl1l') def(."\mlant Ali11on Construction
Company, Inc.,, may hb rPqnirecl to dis<'.lose what property
belong'ing· to the defendantR, Richard (fornpa and Katie M.
Gianpa, ii;; now in itR pos~.eRsion or·mulel' it:-; eontrol; that the
said renl nnd pcnmnnl property, or so mneh thereof as may
he necess,.n·y to satisfy the claim of your eomplainant ·may
he sold hy Order of this Court nncl the proef'Pds applied to the
s_atisfaction tliereof; that a receiver may he appointed to ta.k,~
charge of the attache<l property; that thiR mny be also treated
as a genoral creditorR bill on hehalf of any other creditor~
who wish to intervene nnd eonfribnte to the ,_.osts hereof; that
your,compla~nant mny lw awarded court eosts and a reason+
able counRel fee for servicPs l'(."\Bdered in thh.; hohalf, including
fifteen per cent (15%) attorney fee as provided under th~
terms of the said note; and thnt your complainant may have
such othC'r, further n1Hl g-<'1w1·nl relief as tlw 11nture of its eas{~
may require.

And your complninm1t will ever pray, etc.
.

'

ORT~N n. LEWIS,
ng('Ht arn1 nttomey fm· Ch()rrydnle Ceme11t
Block Co.: Inc.

OREN H.. LEVVTS, p. CJ·
page 6

~

State ·of Virginia,
County of Arlington, to-wit:

I, C. ,-vym1e Tolhert, a Notarr Public in ancl for tlle County
and State aforeRaid. do ccirtify that Oren R. Lewi~, attorney
and ag·ent. for the Cherrydale C1cmwnt Bl<wk Compa~y, Inc.,

Supreme Court of Appeals of Virg·inia.
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dnly authorized to make this affidavit, has appeared before
me this day in my County aforesaid, and made oath that the
facts and allegations contained in the foregoing and, attached
.Bill of Complaint are tme, except so far as they are therein
stated to be on information, and that so far as they are stated
to be on information, he believes them to be true.
Given under my hand this 19th day of July, 1948.
C. ,vYNNE TOLBERT
Notary Public
My Commission t~xpir«?~: February 25, 1952.
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page 34 ~

DECREE.
(

This day came .J. H. Carper and 0. V. Carper and presented
their petition to the Court, duly verified, praying to be made
a party to this caus·e. And the Court having examined and
oonsidered the said petition, and it appearing to the Court
that the said J. H. Carper and 0. V. Carper may properly be
made parties thereto, it is the refore ordered that the said
1~ition be filed in the papers of this cause and that the said
J'. H. :Carper and 0. V. Carper be made parties thereto, and
that proper proces~ issue.
PAULE. BR.O,VN,

Judge
BALL & Mcf!ARTHY
By P. M. GR,ABILL
Counsel for petitioners J. H.
Carper and 0. V. Carper.
9-30-48.
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DECREE..
This cause came on agatn to be heard this 30th day of September, 1948, upon the bill of complaint and petition for attachment of the Complainant, Cherrydale Cement Block Company, Inc., upon the intervening petition and attachment of
.Joseph C. Denisco> and upon the intervening petition and attachment of C. L. McCrea, trading as McCrea Equipment
Company, and upon the motion of certain other creditors of
the Defendants, Richard Gianpa and Katie M. Gianpa, to be
allowed to intervene in this cause. and to have various other
causes and actions consolidated herewith; upon the motions
for judgment, upon the various attachments and notices of
motion, and upon motion for the appointment of a Commissioner to ascertain the sufficiency and validity of all attachments, what, if any, property is subject to the attachments
in this cause, and the amounts and order of priority of all
liens against said real properties, and whereupon the said
Defendants, Richard Gianpa and Katie :M:. Gianpa_, and
Alinon Construction Company, Inc., being solemnly called
three times, came not.
Whereupon, the Court proceeded to take and hear the testimony of W. \V. Thomas, Jr., Oren R. Lewis, counsel for
Cherrydale Cement Block Company, .James Chrisman, credit
manager and agent for C. L. McCrea, William R. Arbaugl1
and Joseph C. Denisco, and the Court having l1earcl the evidence, being satisfied as to the same, finds that the various
petitioners are entitled to judgments on attachpage 36 } ments and notices of motion as hereinafter set out,
it is therefore ordered 1 adjudged and decreed as
follows:
1. That Chancery cause No. 7242. shortlv stvled vV. W.
Thomas, Jr. V. Rich ard Gianpa, et al.,"be, and°the same hereby
is consolidated with this Chancery <'a use No. 7236.
2. That Law Action No. 3180; shortly styled William H.
Arbaugh, et al., 1,. Richard Gianpa and Katie Gianpa, be. and
the same herehv is consolidated with this chancerv cause.
3.. ·That L~"/ Actio~ -No. 3169, shortly styled "'Joseph C.
Demsco v. R1clmrd Gianpa, he, and the same l1erebv is con·
solidated with this chancery cause.
4. That .J. H. Carper and· 0. V. Carper be allowed to interYcne in this chancery cause and proceed to prove their claim
herein.
·
5. That Complainant, Cherrydale Cement Block Company,
Inc., be, and it hereby is awarded judgment on the attachment
0

8

1

Supreme Court o! A ppcals of Virginia.

against the Defendants, Ricl1ard Gianpa, Katie M. Giailpa
and Alinon Construction Company, Inc., in the sum of
$1,200.0Q, with interest thereon at the rate of six per cent per
annum, from April 25, 1948, until paid, together with the smi1
of $180.00 as attorney's fee on a negotiable, promissory note,
waiving the homestead exemption, together with its costs in
this behalf expended.
1
5a. That V.l. W. Thomas, .Jr., be, and he hereby is awarded
judgment on his attachment against all the Defendants, in
the sum of $1,224.30, with intC1rest from this date. ·
·
6. That the intervening petitioner, Joseph C. Denisco, be,
and he hereby is a-,varded judgment on his attachment herein
against all Defendants in the sum of $2.:400.00, with interest
from this date.
7. That. h;itervening petition(lr," U. L. McUroa, trading as
McCrea Equipment Company, be, and it is Jiereby awarded
judgment on its attachment herein ag·ain~t the Defendants,
Richard Gianpa, Katie l\L Gian pa and Ali non Construction
Company, Inc., in the sum of $645.00,. with interest thereon
from -Septemh()r 1, U,47, until pnid, and its costs
page 37 ~ in this behalf expended.
8. That ,villiam H. Arbaugh and Peggy Pitts.
Arbaugh be, and they hcrehy are awarded a Judgment agairn.;t
Richard Giai1pa and Ka.tie M. Gianpa in the ~um of $1,300.00,
with interest on $1,000.00 thereof from .J nly 2, 1947.: and on
$300.00 thereof from .July :!:3, 1947, until paid, together with
their costs. in this belrnlf-expended.
9. That Alinon Com.;truction ( 1ompany, l11e., is not a bona
fide corporation, duly organized under tlrn lnws of the Sfa te
of Virginia, and that n11 of the n)a] · property heretofore conveyed to the suid corporation hy the Defendants, Richarcl
Gianpa and Katie 1\L Gianpa, hh; wife, by a deed recorded in
Deed Book fill, at' page :m6, among the land 1·ccords of Fairfax County, being· specifically Lot!'!· 25, 26, :27., 28, 45 and 4(-i
of Birch Subdivision, as the sam<1 is duly platted, dedicated
and recorded in Libcr Y, No. 13, pnge 487, ·arnl shown on plat
ap1learing in Plat Book a, page 99, nmong the lnnd record~ of
said County, is in truth n11d fact fl1e real iJJ'operty of the Defen13;nts, Richar~l Gi"aupa and Knt io l\L Gim1pn 1 and subject
and liable to all Ju<lg·m~nts and at.tnehmenh; pl'Operly proved
agaiust the same.
10. That this CHURe: aud tlw ('Oll80liclated c-auses he~ nml
they hereby are referred to Harry L. Cnrrico, one Qf the
Commissioners in fnmncery of tl1is Court, nnd he is }1erehv
instructed to exi~minc: title to the n)a~ properties suhj~ct o·f
the atfaclnnents m tlm; caui.;c, nucl to report fortlnvi~h to tlw
1
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Court the liens which exist against the same.1 the amount.R
thereof, and the order of their priority, und the said CommiHsioner is authorized and instructed to take such evidence and
to make such investigation a~ he mny deem necessary to carry
out the above instructions of this Court.
11. And tl1c Raid Commi8Hione~· is directed to
pag·e 38 ~ file his i·eport and finding·s hel'ein in writing fort})~
with.
12. That tl1e various judgments mm nlPd herein shall havD
priority only according to the general Jaw, and the order in
which they are recited herein is not inte1ulNl to grnnt to the
one or to withdraw from another the priority to which it
may he entitled under the general lnw of the State and the
Commissioner shall not be hound bv the order in which said
judgments a re granted hel'ein.
·
Intcrveuing petitioner, C. T... McCrt1a, <'Xecpts to decree of
the Court awarding judgment to W. W. Thomai;;, .Jr.., and
.J oscph C. Dcuisco on the gT01mds 1hat · proper Hl'l'vice of
procesg lms not been ohtn iiwd on the d(lft•udnnts in :.;aid attachments.
This cause is continued.
Enter:

PA UL E. BH.OWN,
J~dgc· ·

Seen:
GRIFFIN V. GARNETT, ,1R.
Counsel for ·w. H. A rhnugli, ,et a1s.
OR.EN R. LEvVIS,
Atty. for Cherrydufo Cement Blk.
BALL & l\IcCARTHY
By P. l\L GRABILL,
Counsel for .T. H. Cm·per & 0. Y. <ia rper,
CALD,VELL C. _KgNDHICK
Counsel for C. L. l\foCrea
LYTTON H. GIBSON
Atty. for ,Y. "\V. rrhomns, .Jr.
· and .Jos. E. Deni~(·o
9-30-48.
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COMMISSIONER'S REPORT.

,·

The undersigne<l Commissioner in Chancery, to whom the
above mentioned cause was referred for investigation and report by decree of the Circuit Court for Fairfax' County, Virginia, at its September., 1948, Term, makes this his partial
report.
. Your Commissioner reports at this time only those liens
affecting the lots Rct forth in said decree, namely, Lots 25, 26,
27, 28, 45 and 46, Birch Subdivision, Falls Church Magisterial District, Fairfax County, Virginia, which were binding
on said lots on the elate of the deed set forth in said decree
from Richard Gianpa and Katie M. Gianpa, his wife, to Alinon
Construction Company, Inc., recorded in Deed Book No. 611,
page 396~ of the land records of said County.
The said liens, binding on said lots on the date of the aforesaid deed, plus the costs of this proceeding, and the order
of their priority, are us follows:
·
1. The costs of this proceeding.
.
.
. 2. County taxes for the year 1948, which became ~ lien on
said lots as of January 1, 1948, but which will not be· payable until November 1, 1948.
3. Deed of· TruRt ·aatccl December 20, 1939, recorded Dec~ember 23, 1939, in Liber U, No. 13, page 489, of said land
records, from Robert ,v. Gaines and Marie A~ Gaines, his
wife., to Wilson M. ],ai-r, 1-"\rustee, securing Harry S. Birch
the payment of tl1e sum of $11,750.00, with interest thereon at
.6%, evidenced by one coupon bond, conveying all of the lots
in Birch SubdiviHion. This deed of trust has been released
as to all lots excPpt Lot 46, ancl r(lmains a lien only as to the
said Lot 46.
t)age 70 ~ 4. Deed of Trust dated September 25, 1946, recorded October 4, 1946, in Deed Book No. 512, page
203, of said land records, from Richard Gianpa and Katie :M.
Gianpa, liis' wife, to Alfred A. Hilton and Solomon Pear,
Trustees, securing· Robert W. Gaines the payment of the sum
of $4,025.00., with interest thereon at 6%, evidenced by one
promissory note, payable on or before one year after date,
conveying Lots 22. 23, 25, 26, 27, 28, 30, 31, 32, 33, 34, 35, 43,
44, 45 and 46., Birch Subdivision. 'l,his deed of trust has been
released as to all the lots mentioned in said decree except Lot
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46, and remains a lien, insofar as the lots mentioned in said
decree are concerned, only as to the said Lot 46.
5. Deed of Tmst dated May 29, 1947, recorded May 29,
1947, in Deed Book No. 553, page 247, of said land records,
from Richard Gianpa and Katie :.M. Gianpa, his wife, to
Na than Levin and James B. Evans, Trustees, securing· Colonial Investment Company the payment of the sum of $8,500.00,
with interest thereon at 5%., evidenced by one promissory
note, payable on or 'before nine months after date, conveying·
Lot 45, Birch Subdivision. This deed of trust is unreleased
of recorcl and constituteR a binding lien on said Lot 45.
6. Deed of tr1~st dated May 29, 1947, recorded May 29, 1.947,
in Deed Book No. 553, page 251, of said land records, from
Richard Gianpn and Katie 1\L Gianpa, his wife, to Alfred A.
Hilton arid Solomon Pear, Trustees, securing Robert W.
Gaines the payment of the ·sum of $275.00, with interest thereon at 6%, evidenced by one promissory note, payable on or
before six months after elate., conveying Lot 45, Birch Subdivision. This deed of trust is unreleased of record and constitutes a binding- lien on said Lot 45.
7. Deed of trust dated OctobC'r 16, 1947, recorded October
17, 1947, in Deed Book No. 585; page 32, of said land records,
from Richard Gianpa and l{atie M. Gianpa, his wife, to
Nathan Leyiu and Nathaniel J. Taube, Trustees, securing·
E. E. Matthews the payment of the sum of $2,350.00, with
interest thereon at 6%, evidenced by one promissory note,
payable on or before one. year after date, conveypage 71 ~ ing Lot 45, Birch Subdivision. This deed of trust
is unreleased of record and constitutes a binding·
lien on said lot 45.
8. Deed of Trui;t dated .Tanuar:v 2, 1948, recorded .January
2, 1948, in Deed Book No. 601, page 93, of said land records,
from Richard Gianpa an<l Katie l\L Gianpa, his wife, to James
B. Evans and Nathan Levin, Trustees, securing Colonial Investment Compan~T the payment of the sum of $6,750.00~ with
interest tliercon at 5%, evidenced by one promissory note,
payable on or before nine months after elate, conveying Lot
:!5, Bircl1 Subdivision. This deed of trust is unreleased of
record and constitutef,; a binding· lien on said Lot 25.
9. Deed of Tru~t dat()d .January 2, 1948, recorded January
~., 1948, in Deed Book No. 601, page 96, of said land records,
from Richard Giaupa and Katie l\L Gianpa, his -wife, to
,Tames B. Evans and Nathan Levin, Trustees, securing Coloninl Investment Compa11~v the payment of the sum of $6.500.00,
with interest thereon at 5%, evidenced by one promissory note,
payable on 01' before nine months after date, conveying Lot
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Supreme Court of Appeals of Virginia.

27, ·Birch Subdivision. This deed of trust is unreleased of
record and constitutes a binding lien on said Lot 27.
10. Deed of Trust dated January 2, 1948, recorded J aimary 2, 1948, in Deed Book No. 601, page 99, of said land records, from Richard Oianpa and Katie M. Gianpa., his wife, to
,James B. Evans and Nathan Levin, Trustees, securing Colonial Investment Company the payment of the sum of $6,750.00,
with interest thereon at 5%, evidenced by one promissory
note, payable on or· before nine months after date, conveying Lot 28, Birch Subdh·ision. This deed of trust is unreleased of record and constitute:;; a binding lien on said Lot ~8.
11. Deed of Trust dated January 22, 1948, rccor<led January 27, 1948, in Deed Book No. 605, page 162, of said laud
records, from Richard Gianpa and Katie l\I. Gianpa; his wife.
to Nathan Levin and Nathaniel .J .. Taube, Trustees, securing
Oolonial Investment Uompany the payment of th,!.
page 72 ~ sum of $8,500.00, with interest thereon at 5%, evidenced by two promissory notes, numbered 1 of 2
and 2 of 2, note numbered 1 of:! being for the sum of $6;500.00,
and note numbered 2 of 2 bP.ing for the sum of $2,000.00, ead1
note payable nine .months after date, note numbered 1 of 2 to
have priority in the event of foreclosure~ conveying Lot 2Ci,
Birch Subdivision. This deed of trust is unreleased of reeonl
and constitutes a binding· lien on snid Lot 26. ·
12.

RECAPITULATION.

· A. The costs of this proc(wding·.
B. County taxes for the vea r l 948.

U. Lot 25°:
.
.
1. Deed of Trnst, Dc~e<l Book 601., page 93.
D. Lot 26:
·
1. Deed of Trust, DN>d Book 605, pag;e 162.
E. Lot 27:
1. Deed of Trust, Deed Book 601, page 06.

F. Lot 28:
1. Deed
G. Lot 45:
1. Deed
2. l)eed
3. Deed
H. Lot 46:
1. Deed
2. Deed

of Trust, Deed Book 601, page 99.
of Trust, Deed Book 553, pag·e 24-7.
of Trust, Deed Book 553, pag-e :!51.
of Trust, Deed Book 585, page H:!.
of TruRt, Liber U, No. 13, page 489.
of Trust, Deed Book 512., page 203.

Your Commissioner further wisl1es to repo1:t at this tinw
on tlie transactions occurring in the tit.le to said lots suhse-
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quent to tlie conveyance to Alinon Construction Oo~pany,
March 5, 1948, in Deed Book No. 611, page 396, of said land
records, Richard Gianpa and Katie M. Gian pa, his wife, con·
veyed to Alinon Construction Company, Incorporat&d, a Virginia corporation, Lots 25, 26, 27, 28~ 30, 31, 32, 33, 35, 45 and
46, Birch Subdivision. The ~mid transactions are as follows:
1. By Deed of Trust dated April 12, 1948, recorded\ May
19, 1948, Alinon Construction Co., Inc., conveyed to Nathan

Levin and James B. Ji~vans, Trustees, Lots 25, 26, ·27 and 28,
Birch ·subdivision, in trust to secure E. E. J[atthews the payment of the sum of $15.,000.00, evidenced by one
page 73 ~ promissory note, payable on or before six month8,
with interest thereon at 5%.
2. By deed dated May 29, 1948, recorded .Tuly 10, 1948, in
Deed Book No. 636, page 88, of said land records, Ali non
Construction Company, Incorporated, conveyed to Sallie H.
Williams Lots 30-31-:32 and 3:3, Birch Subdivision.
3. By deed dated .July 15, 1948, recorded .July 16, 1948, in
Deed Book No. 637, pnge :!!Jfi: of :-;aid land records, Alinon
Construction Company, I11cor1l0rated, conve~1 cd to Robert ·w.
Gaines, Incorporated, Lot 46, Birch Subdivision.
4. By deed dated .Tune 26, 1D48, 1·ecorded ,July 1'9, 1948, in
Deed Book No. 638, page 1:28, of said land records, Alinon
Construction Company, Tnrorporat.ed, conveyed to Franlc
Armani and Gereolenc G. Arnumi, Lot 35, Birch Subdivisiou.
5. Lis Pendens of attaclmwnt cause of Cherrvdale Cement
Block Company,, Incorporated, v. Richard Oianpa and Katie
M. Gianpa and Alinon Com;truction .Company, Incorporated,
dated .July 19, ]948, recor<l(l(l .July 22, 1948, in Deed Book 638,
page 532, against Loh:1 25, 26, 27, 28, 45 nn<l 46, Birch Subdivision.
6. Lis Penrlens of Petition to Intc•rven<> in the ~uit set forth
in No. 5, of J osepl1 (;. Denisco, recor,led A ug1.1st 3, 1948, in
Deed Book No. 640, pag·e· 523, of said laud records aga.in~t
Lots 25, 26, 27, 28, 45 and 46, Bireh 8ubdivi8ion.
7. Lis Pendf'n.~ of Petition to Intervene ill ille suit set fortll
in No. 5, of "\V.
Tl10mas, .Tr., reeord(lcl A m~11st 3, 1948, in
Deed Bo9k No. 640. page 524. of said Ja11d records, again~t
Lots 25, 26, '!.7, 28, 45 and 46. Rircl1 Subrlivision.
8. By deed dated ,Tune 17, H>48, rerord()d A u~ust 6, 1948. in
Deed Book No. 641, pagP 438, of snid land records, Alinon
Construction Compm1y. Tncol'pornted, conveyed to Sirn011
agman and Ruth 1\f. w· agman, his wifc, Lots 25, 26, 27.. 28
and 45, Bircl1 Subdivision.
·
9. Lis Pendens of Petition to Iutervene in the suit set forth

,v.

."r
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in No. 5, of McCrea Equipment Company, dated
page 74 ~ September 21, 1948, recorded September 22, 1948,
in Dct~d Book No. 650, page 321, of said land records, against Lots :!5, 26, 27, 28., 30, 31, 32, 33, 35, 45 and 46,
Birch Subdivision.
Respectfully submitted,
H.A.RRY L. CARRICO,
Commissioner in Chancery

r

Your Commissioner certifies tliat he has complied with the
provisions of Section 6185 of the Code of Virginia;, and that
he has given notice in writing· to Oren Lewis, Attorney for
Che'rrydale Cement Block Company, Incorporated; Lytton
H. Gibson, Attorney for Joseph C. Denisco, and also attorney for W. ·w. Thoma:;;, ~Tr.; Jesse, Phillips, Klinge and
Kendrick, Attorneys for :McCrea Equipment Company; Medley and Garnett, Attorneys for 1'7illiam H. Arbaugh and
Peggy Pitts Arhau~h; J. H. Carper and 0. V. Carper; Richard M. Gianpa nnd Katie l\'I. Gianpa_; and Alinon Construction Company, liieorporated., that this report will be filed in
the Clerk's Office of Circuit Court of Fairfax County, Virginia, on the .... day of October, 1948, by mailing notice to
them at their last post office address.
HARRY L. CARRICO,
Commissioner in Chancery
pag·e 75}

•

•

BILL FOR AN IN.JUNCTION..

'
Your Petitiouorl-l,
Clwrrydale Cement Block Company, Inc.,
hy its attorney, Oren R. L(~wis, and "\V. W. Thomas, respectfully represenh;. unto the Court as follows:
1. That tile above-8tyled matter is now pending in this
Court.
2. That a dcC1'ee Juu; heen ()ntered therein consolidating
certain other a<'tiom; with the above-styled matter, more particularly set out in the said decree.
·
3. That this eansc, and the consolidated causes therein,
were refened to I-forry L. Carrico, one of the Commis.sioners
in Chancery of this Court, with directions to report fortliwith
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to the Court all liens which exist against Lots 25, 26., 27; 28,
45 and 46, of Birch Subdivision, Fairfax County, Virginia,
the amounts thereof, and the order of their priority.
4. ·That the said Harry L. Carrico has filed his report herein, listing among other liens certain first deeds of trust re~orded against Lots Nos. 28, 27, 26 and 25, in Deed Book p-,
No. 13, page 487, of the land records of Fairfax County, Virginia.
·
5. Your .Petitioners arc informed ancl verily believe that all
of the proceeds of the aforesaid deeds of trust have not been
disbursed, or properly accounted for.
.
6. That Nathaniel ,J. Taube and Nathan Levin;
page 76 } Trustees named in the aforesaid deeds of trust,
have caused to be advertised in the Fairfax Herald,
Fairfax, Virginia, notice that they will offer for sale at public
nuction, Friday, October 29, 1948, at 2 :30 o!clock, P. M.,
Lots 28, 27 and 25, under and by virtue of the said deed of
trust, and will offer for sale Friday, November 12, 1948, at
2 :30 o'clock, P. M., Lot No. 26, i.mdcr and by virtue of the
nforesaid deed of trust.
.
7. Tl1a.t Harry vV. Porter the attorney for the holder of the
notes secured by the aforer.;aid· deed of trust, advised Lytton
H. Gibson by letter., on eclnesda~r, October 27, 1948, that the
proposed settlement of other claimants against the aforesaid
property would be witl1dra.wn, and that the aforesaid property' would lJc offered for sale on October 2H, 1918~ by the said
Nathaniel ,J: Taube and Nathan Levin, Trustees.
8. Your Petitioners a.re informed and believe that if the
said Trustees are permitted to proceed with the aforesaid
Rale, that the interest of all of the claimants against Richard
Oianpa and Katie 1\L Gianpa, as heretofore estabfo,hed by
decree entered iu this cause, will be ~eriously impaired, if not
entirely wiped out.
9. Your Petitioners further alle~·c that they have . requested the Raid Trustees, through their attorney, not to sell
the aforesaid property, but to fi1e a bill in a court of equity
for an adjustment and settlement of the account~ between
R.ichard Gianpa and Katie l\L ·Gianpa, nnd .the holder of the
notes secured by the aforesaid <lend of trust, but the said
Trustees, through their atto_rney, fail and decline to do

,:v

so.

Wherefore. ~·onr ·PetitionerR pray tlrnt the said Nathaniel
.T. Taube and Natlmn Levin, Trui;;tees., may be made parties
Defendant to this petition. and be required to answer the
Rmne; tliat proper process issue; that the sales advertis~d to
take place on the 29th day of Octol~er, 1948, and the 12th day
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of November, 1948, under the notices published in
page 77 ~ the said Fairfax Herald as afore said be enjoined
and restrained; that any sales under any other notices by the said Trustees be inhibited, as well as any attempt
at such sale, until the further order of this Court, and grant
unto your Petitioners such other, further and general relie.f as
to equity may seem meet.
And as in duty bound, your Petitioners will ever pray, etc.
CHERRYDALE CEMENT BLOCK
CO, INC.,
By OREN R. LE"\iVIS
Its Attornev
W. ,v. THOMAS, JR.
By SE~LF
State of Virginia
County _of Fairfax, to-wit:
,-

I., Eleanor L. Chesley, u Notary Public of trnd for tlle
County aforesaid, and State of Virginia, do hereby certify
that Oren R. Lewis and ·w. ·w. Thomas, Jr., whose names are
signed to the foregoing petition, have this <lay appeared before me in person in my said County, and made oath before
me that the several matters and things !:!Ct forth in the said
bill are of their own knowledge true.
My commission expires 1/22/49.
Given under my hand tl1is 29th day of October, 1948.
ELEANOR L. CHESLEY
Notary Public as aforesaid.
page 78 ~
DECREE.

T11is cause came on tllis day to lJe heard, upon tlle sworn
petition of CI1errydale Cement Block Company, Inc., and ,v.
W. Thomas, praying for a temporary injunction, enjoining
and restraining Nathaniel J. Taube and Nathan Levin, Trustees, from proceeding witli the sale of Lats 26, 28, 27 and 25,.
of Birch Subdivision., Fairfax County, Virg-inia, and argument of counsel.
Upon consideration wI1ereof, it is adjudged, ordered and
decreed that NatI1anieI J. Taube and Nathan Levin, Trustees,.
be, and they hereby a re enjoined and restrained from proceeding to sell- Lots 26, 28, 27 ancl 25, of Birch Subdivisions,
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Fairfax County, Virgiuin, until the further order of this
Court. This injunction shnll be effective from the 29th d~y
of October, 1948, to the 15th day of November, 1948, at which
time it shall stand dissolved unless prior thereto it be enlarged or further injunction g·.ranted, but this order shall not
be effective until the Petitioners, or some one for them, shall
:enter into bond before the Clerk of this Court, in the sum of
$1,000.00, conditioned according to luw .
. Enter:

PAUL E. BROWN
Judge.
Entered in Chunce1·y Order Book ( H>48) at page 401 and
Ex.
The bond required lms been given, according to law.
FH.ANK D. SWART
· Deputy Clerk of said Court.
,...

*

........ ,

page 80 ~

•

*
ANSWER.

The joint and scn~ratc answer of Nathaniel J. Taube and
Na than Levin, Trustees to a bill in chancery for injunction
exhibited against them, for answer thereto, or to so mucl1
thereof as they are advised it is material that they answer,
answer and say :
· l. That they are' not nclvised of the matters and things alleged in parag-raphs nn1nbercd 1 and ~ of the bill, in that said
Trustees were not made parties to said chancery cause numbered #7236, but they believe· said allegations to be true.
2. That they have. been informed that said chancery cause
#7236 was in fact so referred to one of the Commissioners of
this Court and that said Commissioner has returned his report as alleged in paragrn.ph numbered 4 of the bill to whic~h
this answer relates.
3. Answering paragraph numbered 5 of the bill, these Trustees say that the full sm11 of $43,197.63 l1a's lJeen advanced
against the following construction Joans on Lots 25, 26, 27
and 28, Birch Subdivision, which, deeds of trust are respectively recorded in Deed Books 601 page 93., 605 page 162, 601
page 96, 601 page 99, and G24 page aa7; that there is due" and
,payable on advances made ngai_nst. the aforesaid construction
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luans as of November 1, 1948, the sum of $2,100.00 for ac-

c,ru~d interest; that in consideration of the Colonial InvestmEJnt Oompany making said loans and disbursing same, the
said Richard and Katie :M. Gianpa agreed that
they would pay a con:i.mission of 5% for monies
advanced on account of the construction loans and
as of the date aforesaid the amount due and owing· on this
item is $2,159.86; that the total amount due on all of the
aforesaid items amounts to $47,457.49. Answering said paragraph numbered 5 further, these Trustees say that there have
accrued as proper charg;es the following:
page 81

~

Trustees' Notices of Sale
Attorney's Fee
One-half Trustees' Commhzsions
1948 Taxes

$ 44.96
500.00
712.25
12.44

Total
$769.65
Further answering pamgraph numbered 5 these Trustees
say that the following- ii.econnts representing materials used
in and about the construction of th~ houses located on the
aforesaid four lots, are due and payable and those numbered
"2", "3" and "4" hnvc been guaranteed by the Colonial
Investment Company:
1.
2.
3.
4.
5.

National Brick Company-brick
Miller Buildin~: Supply Co.-Cabinets
Sodding and planting
Sanding-scraping floors
Alexandria Iron ,Yorks

Total

$ 292.00
720.00
75.00
206.00
408.00
$1,701.40·

Further answering paragraph numbered 51 these Trustees

say that the aggreg-ate amount expended, contracted, due and
owing on said four houses is $49,928.99 and that they estimate
tb.e amount to eornplete suid houses., not including accruals
of interest from N ovembcr 1, 1948, as $1,210.00.
4. Answering· paragraphs numbered 6 and 7 of said bill,
these Trustees admit the truth thereof.
thereon at 5%, evidence by one note of even date, payable on
or before nine months afte1· date.
(c) That by deed of trust dated January 2, 1948, recorded
it1 Deed Book 601, at pag·o 99, of said Land Records, Richard
Gianpa and. ~{~tie M. Gianpa, his wife, conveyed Lot 28,
Birch Subd1v1s1on to ,James B. Evans and Nathan Levin,
Trustees, securing: Colonial Investment Company the payment of the sum of $6,750.00 with interest thereon at 5%,
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evidenced by one note of even date, payable on or before nine
months after date.
(d) That by deed of trust dated January 22, 1948., recorded
in Deed Book 605, at page 162, of Raid Land Records, Richard
Gianpa and Katie :M. Gianpa, his wife, conveyed Lot 26,
Birch Subdivision to Nathan Levin and Nathaniel J. Taube,
Trustees, securing Colonial Investment Company .the payment of the aggregate amount of $8,500.00 with interest thereon at 5%, evidenced by two notes of even date, payable on or
before nine months after date.
(e) That by deed of trust dated April 12, 1948, recorded
in Deed Book 624, at·page 337 of said Land Records., Alinon
Construction Company, Inc. conveyed Lots 25, 26, 27 and 28,
Birch Subdivision to Nathan Levin and James B. Evans,
Trustees, securing E. E. M:athews the payment of the sum of
'$15,000.00 with intere~t thereon at 5%, evidenced by one note
of even date, payable on or before six months after date~
5. Your petitioners show that the last mentioned deed of
trust is a second deed of trust and that the property mentioned therein is tlie same upon which the just deeds of trust
outlined in parag-raphs 4(a), (b), (c) and (d) re.page 90 }- spcctively exist; that said lots were conveyed by
the Gianpas to the corporation by deed dated
·March 4, 1948, rocorclcd March 5, 1948., in Deed Book 611, at
page 396, of the aforesaid Land RP-cords.
6. Your petitioners show that they were not made parties
to the original proceedings or to any commlidated proceedings had therein, nor did they have any knowledge thereof;
that your petitioners Colonial Investment Company and E. E.
Mathews, or misignee, have disbursed under the aforesaid
deeds of trust, in and ahout the c01rntruction of the residences
on the aforesaid lots, large sums of money; to-wit the sum of
$43,414.70; tlmt interm;t at the mte of 5% from the date of
the inception of the loans, in accqrdance with tlie terms thereof, is duo and owing; tlmt by agreement with the defendants
nncl as compensation for securing and supervising the dishursement of snid loans, said defendants agreed to pay petitioners Colonial Investment Company 5% of such moneys
n<lvanced for construction; that this petitioner bas, in fact,
advanced said money and supervised disbursements at g-reat
expense to it: that in nccordance witl1 the terms of the aforesaid deeds of trust your petitioners lmd a right to make additional advances over and above the nmonnh:; set out in said
deeds of trust for the corn:;truction of said houses., and tllat
~mcb additional ad, mwes are likewise secured therebv and
that your petitioners (beneficiaries in said trust) did
fact
1

in

""\
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maim additional advances and have obligated themsclives so
to do to the extent of $1,701.40.
7. Your petitioners show that all of the notes secured by
the aforesaid deeds of tmst are in default; that being in default the Trustees named in said trusts (petitionerB named as.
such herein) were directed to sell said properties; that said
properties were advertised for sale at a cost of $44.96 and
attorneys fees of $500.00; hut tliat on the day advertised for
sale and less than five minutes before sale, your petitioners,
herein named as Tru~tees_, were enjoined by this court from
making sale ; that under the terms of the deeds of trust you 1_.·
petitioners, herein named as Trustees, are entitled to 2% per
cent commission, or the sum of $712.25; and your
page 91 ~ petitioners further show that the taxes for the year
1948 are now delinquent.
8. Your petitioners further show unto the court that all of
the houses are in an incompleted condition and subject to and
have suffered and will continue to suffer damage by vandalism arid· deterioration unless they can be eompleted · immediately and occupied; that it will be necessary to expend approximately five to six hundred dollars per house to complete; and that by reason of all of the foregoing your peti- ·
tioners- will be irreparably damaged.
9. Your petitioners further show that lw reference to tlie
aforesaid ·decree of September 30, 1948, and specifically paragraph 9 thereof, it was decreed that Alinon Construction
Company, Inc. "is not a bona fide corporation, duly organized
under the laws of the State of Virginia''; tlrnt your petitioners allege and so char~:e that any evidence produced at any
hearing in this Honorable Court wl1erehy the Ieg·al existence
of said corporation was attached, resulting· in the entry of
parag·raph 9 of said decree, is tantamount to a collateral attack on said corporate existence and is contrary to the general law and specifically the statute law of this state.
10. Your petitioners further show that upon the awarding·
of a temporary injunction referred to in paragraph 7 J1ereof,
a bond in the penal sum of $1.:000.00 was requirQd before said
injunction should become effective; that a bond was execnted
in said penal sum with ·w. vV. Thomas as principal and Lytton I-I. Gibson, his attorney, as surety; that said injunction
expired by its limitation on November 15t11 1.948, and your
petitioners are not advised tlm.t any decree dr order has been
entered extending or ~nlar~ing tile same; that vour petitionerg
q,uestion the propriety and legality of the bond as executed
and charge that th~ penal ~um tlrnreof is gros~dy inadequate
to protect yon r peht10ners for tlie IosR and dmnag·e they. will
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sustain by virtue of the interminable delay occasioned by
proceedings in which they were never made parties, had no
control thereover, nor permitted to contest the validity of
any of the claims asserted against the properties involved
and in which your petitioners have large and overdue fimmcial interest.
pag·e 92

~

"'WHEREFORE, the premises considered, your
petitioners pray:

1. That they may he joined in the pending- cause and be
made parties defendant thereto.
2. Tba t the decree of September :10, 1H48, be amended hy
deleting therefrom paragraph numbered H thereof.
.
3. That the penal Rum of the injunction bond heretofore
executed be increased from $1,000.00 to the penal sum of, at
least, $20,000.00, and that the surety thereon be one having
neither pecuniary nor representative interest with the pri1lcipal therein, but that. said surety be some recognized indemnity company authorized to <lo business in this State.
4. That said injm1ction bond, as aforesaid., be executed
forthwith and that upon failmc so to do, said injunction to
stand dissolved.
·
5. That your petitioners may have all such other, further
and general relief in the premises as the nature of its case
may require or to equity shall seem meet.
And your petitioners will ever pray, etc.

,J.Al\fES B. EVANS
Trustee, by Counsel

NATHAN LEVIN

Trustee, by Counsel
NATHANIEL .J. TAUB:B~
Trustee, by Counsel
COLO~IAL INVESTl\IENT COMPANY
by Counsel
E. E. l\IATTHE"WS
by Counsel
ADAMS, PORTER .AND R.ADIGAN
By HARRY ,v. PORTER
for Petitioners

pag·e 93 ~
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DECREE.
This day came James B. Evans, Nathan Levin and Na:.
thaniel J. Taube, 'l'rustees; Colonial Investment Companx
and E. E. Mathews, by counsel, and a~ked leave of court tq
file their petition in this cause, and be niade parties defendant thereto, and it appearing to the court that said petitioners
are all necessary parties to the cause and that they should be
·
made parties; it is, the refore,
· ADJUDGED, ORDI~RED and DECREED that said petition be filed, and that .James B. JiJvans, Na than Levin and
Nathaniel J. Taube, Trustees, Colonial Investment Company
and E. E. Mathews be, and they hereby are made parties defendant to this cause.
·
PAULE. BROWN
Judge
Entered in Clm.ncery Order Book (1949) at _page 10 and Ex.
page 94}

•
ANSV/ER.·

Come now tlie Complainants, W. ,v. Thomas, . Jr., and
.Joscph C. DeNisco, in the above-entitled cause, and in and
for their answer to the petition filed on December 28, 1948,
by James B. Evans, Nathan Levin and Samuel J. Taube,
Trustees, the Colonial Investment Company and E. E.
Mathews, and in and for their answer to said petition, answering each paragraph tliereof and presenting their plea to this
Court, respectfully represent unto tl1e Court as follows:
1, 2 and 3. The aforesaid Complainants admit tlie allegations of Paragrapl,s l, 2 and 3, of said petition.
4. The said Complaihants deny the. allegations of Paragraph 4, and further state that the 'said Trustees have no interest in the cau~e herein concerned aR Trustees, the deeds of
trust covering t]1e land subject of this cause having been
merged by a general warranty deed recorded in Deed Book
641, page 438, from tl1e Alinon Construction Company, Inc.,

Colonial Inv. Co. Inc. v . .Cberrydale Cement Block Co. &c.

23

to Simon Wagman and Ruth M. Wagman, said deed being
<la·ted June 17, 1948, and recorded August 6, 1948, and sai4
Simon vVagman, et ux., being a straw party of the Colonial
Investment Company and E. E. Mathews, note holders, as
sworn to under oath bv Nathan Levin, President of the Colonial Investment Company, on November 26, 1948., in deposi~
tions taken before Harry L. Carrico, Commissioner in Chan:cery; that said merger under the laws of the State of Vir,
.
ginia completely wipes out and eliminates the saiq.
JJage 95 } trusts and therefore said Trustees have no interest
of any kind in the subject-matter of this suit.
5. The Complainants admit the allegations of Paragraph 5,
hisofar as they pertain to the same being a second trust, but
respectfully contend that this trust lms been wiped out by the
aforesaid mei·ger.
·
6. The Complainants deny the allermtions of· Paragraph 6,
of said petition, saying that all matters thereunder have also
been merg·ed.
·
7. The Complainants deny Paragraph 7 of said petition,
mul respectfully say that said trusts are not now i.n def~ult)
they having· been mergcid with the general wai:ranty deed.
8. The Complainants neither admit nor deny the allegations of Paragraph 8.
.
9. The Complainants deny the allegations of Paragraph 9~
10. The Complainants deny the allegations of ParagTaph 10,
except that relating to the actual bond given, a:µd respectfully say that the petitioners in this cause are the _actual
owners of said property, and respectfully request that this
bond previously furnisl1ed be di_smissed.
And further your Complainants say as follows:
Tlmt tl1e only purposl' t]rnt can he accomplished by the sale
by foreclosure of tl1is land wi11 be to defeat the judgment
ereditors, including· the Complainants, of said Richard M.
Ginnpa; 1rhat _the acceptance of n deed to a straw party of the
note holders m 1Jffect merged the deed of trust, being the
equitable title. and t11e deed being the legal title to said land,
nnd that therefore the only purpose to be accomplished would
he the defeat of t]1e judgment creditors .bv foreclosure.• arid
tlmt this is directly contrary to the expressed law of the State
of Virginia, wherein the courts always reeognize a merger
except where creditors mav be defeated bv doing
pnge 9p ~ so.
·
·
Your Complainants further sav tliat in said
hearing lield before Harry L. Carrico, Commissioner, on No-
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vember 26, 1948, the said Na than Levin admitted that over
$3,000.00 of the amount claimed to have been advanced under
the aforesaid deeds of trm~t for the ·construction of the houses
in question, was advanced after the acquisition of title by the
said Simon Wagman, et ux., straw for the Colonial Investment Company. Your Complainants further say that the
said Na than Levin was instructed bv the Commissioner to
bring to the Commissioner his vouchers showing disbursements to Richard Gianpa and Alinon Construction Corporation, on said trusts, and that the said Nathan Levin has failed
to do so, and your Complainants further state that the delay
in the presentation of the Commissioner's Report has been
due to this fact, and to no ·negligence or misfeasance on the
part of the Complainants, and this report is still pending and
no action should be taken until the Commissioner's Report
is made, inasmuch as your Complainants feel that said report
will concl:usively show by the evidence of Natban Levin that
less than $40,000.00 was advanced to the construction of the
subject houses, instead of the $49.,000.00 claimed to have been
advanced.
,vhcrefore, the premises con~idered, your Complainants respectfully pray:
·
··

1. That said petition against them be dismissed in its entirety.
2. That the bond previously furnished by vV. "'\V. Thomas,
Jr., with Lytton H. Gibson as surety, be dismissed, and no
further bond be required.
3. That t4c acceptance of a deed by the straw of a note
holder on the trust herein concerned be deemed a merger, and
that they be denied any rig·llt of foreclosure; that said trust
be considered as having· been paid in full and
pag·e 97 } wiped out, and that the temporary injunction previously entered in this cause be made a permanent
injuuction, prohibiting tl1e foreclosure on said land, and tirnt
· the Complainants be granted sncll otber, furtller and genenll
r~Iief in the premises as the natnre ·of their case may require,
or to equity shall seem meet.

·w. W. THOJfAS, JR.
,JOSEPH C. DENISCO
Defendants.
By LYTTON H. GIBSON
Counsel for Defendants.

.

.

.

.

.

~

.

0olonial Inv. Co. Inc. v. Cherrydale -Cement Block Co. &c.

2S

page 98 ~
~-

•

•
DECREE.

This cause came on this day to be heard upon the petitio;n
of James B. Evans, Nathan Levin and Nathaniel J. Taul;>c,
Trustees, Colonial Investment Company and E. E. Mathews~
upon the answer of ,v. vV. Thomas, Jr., and Joseph C. DeNisco, and upon the appearance of Cherrydale Cement Block
.Company, by Oren R. Le~is, its counsel, and McCrea Equipment Company, by Edward Gasson, its counsel, and argument of counsel.
· Upon consideration whereof, the Court being of. the opinion
that the motion of ,James B. Evans, at al., wherein it prayed
that Paragraph 9 of the decree of September 30, 1948, heretofore entered in this cause, ought to be rescended, it is adjudged, ordered and decreed that the same be, and hereby is
denied, and that Paragraph 9 of the decree of September 30,
1948, heretofore entered in this cause remain in full force
and effect.
·
It is further ordered that all matters and issues raised in
the petition of James B. ltJvans, et al., and in the answer of
W.W. Thomas, Jr., et al., be and the same herey are referred
to Harry L. Carrico, CommiRsioner.
t
It is further ordered that Nathaniel J. Taube, Nathan Levin
and James B. Evans, Trustees, be, and they hereby are enjoined and restrained from proceeding to sell Lots 26, 28, 27
and 25, of Birch Subdivision, Fairfax County, Virginia, until
the further order of thiR Court. This injunction
page 99 ~ shall be effective from this date to March 15, 1949,
at which time it sl1all stand dissolved, unless prior
thereto it be enlarged or further injunction granted, but this
injunction shall not be effective until the Complainants, or
someone for them, shall, within ten days, enter into bond, wit.h
corporate surety, before the Clerk of this Court, in the sum of
$5,000.00, conditioned according to law.
It is further ordered that all parties to tl1is suit shall complete all of their testimon~r to be taken before Harry L. Carrico, Commissioner, within thirty days from the date the·
aforesaid bond is given .
.And this cause is continued.
Enter:

PA UL E. BROWN
Judge.
1-5-49.

•

•
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Iri the Clerk's Office of the Circuit Court of the
County of Fairfax., Virginia, January 7, 1949.

•

r

MEMORANDUM: That the object of said intervening·
petition is to set aside a certain deed dated March 8, 1948,
recorded in Deed Book 611, at page 396, of the land records of
Fairfax County, Virginia, from Richard Gianpa and Katie
M. Gianpa, his wife, to the Alinon Construction Company, Incorporated, purporting to convey Lots 25, 26, 27, 28, 30, 31,
32, 33,, 35, 45 and 46, of the Birch Subdivision, Falls Church
Magisterial District, Fairfax County, Virginia; and to attach
said property and subject it to the intervening petitioners'
claim against Richard Gianpa and Katie M. Gianpa in the
sum of One Thousand Three Hundred Dollars ($1,300.00),
with interest, attorneys' fees and coRts.
An affidavit Jmving been made and filed showing that two
·of the defendants in the above entitled cause are non-residents of the State of Virginia and that their last known names
and post-office addrcsse:;; are as follows, to-wit: Richard
Gianpa, Laurel,' l\Iaryland; and Katie M. Gianpa, Laurel,
Maryland;
Upon consideration whereof this Order of Publication is
granted and it is ordered that the above named non-resident
defendants do appear here within ten days after the due publication of this order and do what is necessary to protect their
interests in this cause.
Teste:
THOMAS P. CHAPMAN, JR.
Clerk.

(Seal)

•
page 103 ~
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1-10-49.

POST ON PROPERTY.

•

•

The Commonwealth of Virginia,
To tl1e Sheriff of the County of Fairfax, Greeting:

,T. H. Carper and 0. V. Carper having filed in the Clerk's
Office· of our Ci1·cuit Court of the Count~,. of Fairfax a petition

for an attachment against Richard. Gianpa and Katie M.

Colonial Inv. Co. Inc. v. Cherrydale Cement Block Co. &c. ·27
Gianpa, his wife, to recover of the principal defendants Richard Gianpa and Katie M. Gianpa the sum of $1.,300.00, with
interest at 6% from January 26, 1948, and 15% attorney's
fee and the said petition alleging that the claim of the petitioners is believed to be just, and that the petitioners are entitled to or oug·ht to l'ecover, at the least, the sum of $1,300.00
with interest thereon from the 26th day of January, 1948, till
paid and 15% attorney's fee, and that the principal defend.ants Richard Gianpa and Katie M. Gianpa are not resident
of this State, and have estate or debts owing to said principal
defendants within the said County of Fairfax, and that said
defendants being non-residents of this State are entitled to
the benefit of a lien, legal or equitable, on property., real or
}Jersonal, within the County of Fairfax; and

•

•
Over.

*the property mentioned and sought to be attached in the
said petition, to-wit: Lots Nos. 25, 26., 27, 28 of Birch Subdivision, Falls Church Magisterial District, Fairfax County,
Virginia, and so much of the lands, tenements, goods, chattels, moneys and effects of the said Richard Gianpa and Katie
l\I. Gianpa not exempt from execution as will be sufficient to
satisfy the plaintiffs demand. .And upon the plaintiffs executing the bond required by law, that you take possession
of the tangible personal property and safely keep the same
in your possession to satisfy any judgment that may be recovered by the plaintiffs in this attachment, and summon the
said principal defendants Richard Gianpa and Katie M.
Gianpa if they or any of them be found within your bailiwick
or any county or city wherein you may have seized property
under and b:r virtue of this writ to appear before our said
Circuit Court of lhe Countv of Fairfax at the Courthouse
thereof, on the 24th day of ..January, 1949, and answer said
petition or state the grounds of tl1eir defense thereto.

•

•

•

.And that you make thereof on the said 24th day of Januar~r,
1'949. Witness .............. Clerk of our said Court, at the
"'For Damages or Debt.
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Courthouse., Fairfax, Virginia, the .... day of January, 19~9,.
and in the . . . . year of the Commonwealth.

THOMAS P. CHAPMAN,. JR.,
Clerk
By FRANK D. SWART,
Deputy Clerk
Levied on the f oilowing real estate of the defendants Richard Gianpa and Katie M. Gianpa, to-wit: Lots 25, 26, 27 and
28 of the Birch Subdivision, Falls Church Magisterial District, Fairfax County, Virginiai tbis the 10 day of January,.
1949, at 11 :50 A. M. o'clock.

PJOHN E .. TAYLOR
Sheriff of Fairfax· Cormty, Va.
by H. \VEYMER LEE

Deputy
Richard Gianpa & Katie M. Gianpa. Not fom1d in my·
bailiwick. Given under my hand this 10 day of January, 1948.

JOHN E. TAYLOR
Sheriff, Fairfax Co.., Vm.
by II.. WEYMER LEE
Deputy

•
pag-e 111 }

•
DECREE.
This cause came on this day to be heard on Uie intervening
petition and attachment of J. H. Carper and 0. V. Carper,.
upon the testimony taken in open court, and was argued oy
counsel.
.
Whereupon, it appearing to the court tllat said intervening
petitioners are entitled to jndg-ment on their attachment;
It is, the refore, adjudged, ordered mid decreed that the
intervening petitioners _J. M. Carper and 0. V. Carper be, and
they hereby a:re awarded judgment on their attachment

Colonial Inv. Co. Inc. v. Cherrydale Cement Block Co: &e.
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against all the defendants in the sum of $1,300.00, with in;.
terest at 670 per annum from the 26th day of January, 1948,
until paid, and costs.

PA UL E. BROWN
Judge
2-12-49.

pag·e 116 ~

•

...

•
DECREE.

This cause came on again this day to he- heard upon the
papers formerly read herein, and upon the motion, by counsel, for Colonial Investment Company, a party defendant to
these proceedings, that the injunction l1eretofore awarded
in this cause be dissolved, and was argued by counsel.
· ·:
It appearing to the court that Colonial Investment Com.:.
pany has executed a satisfactory bond, with approved surety
conditioned to pay to Cherrydale Cement Block Company t~'ie
amount of its judgment rendered on its attachment., or pay
such amount as may be determine-d by the court the lien of_
the judgment by attachment against any equities in the properties involved in this cause affects, whichever is less; and it
further appearing that "'\V. ,v. Tl10mn~, .Jr. the other party
to the injunction proceedings has by stipulation and agree:mcnt filed in these proceedings waiYed his right to proceed
further and has agreed to accept a settlement of his claim,
and
It further appeari11g there is no further need for the injunction to stand and tliat the same may propc1·ly be dissolved, it
is therefore

ADJUDGED, ORDERED and DECREED that the injunction heretofore awa rdcd bv decree of t.11is Court on the 5th
day of January, 1949, be a1id the 8ame is hereby dissolved.
PAULE. BROWN;
Judge
March 2, 1949.

•

•

•

•
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INTERVE~I~G- PETITION OF SIDNEY R. JOHNSTON.

To: the Honorable Paul E. Brown, Judge of Said Court.
Your petitioner, Sidney R. Johnston, respectfully represents: .
1. That he is engaged in the business of construction work
and the rental of heavv machinery and equip·ment :for use
in heavy construction \vork and
types of construction
work.
.
2. That there is now pending in your Honor's Court the
above-styled Chancery suit, the object of which is to attach
lots 25, 26, 27, 2~, 45 and 46 of the Birch Subdivision, Falls
Church Magisterial District, Fairfax County, Virginia, title
to which is now held in the name of the Alinon Construction
Co., Inc.; to have set aside and declared null and void that
certain Deed, conveying- the aforesaid property from Richard
Gianpa and Katie M. G-ianpa to the said Alinon Construction
Co., Inc., which Deed is recorded in Deed Boolr 6U at Page
396 of the land records of Fairfax County, Virginia; to subject the aforesaid property to the unpaid claim of the Cherrydale Cement Block Co., Inc., in the sum of One Thousand Two
Hundred Dollars ($1,200.00} plus interest, attorney fees, and
costs; and for further object the said suit is brought by the
complainant on behalf of all creditors of the said Richard
Gianpa and Katie M. Gianpa who care to- intervene therein
and to contribute to the costs thereof.
3. That this petitioner is also a general creditor of the said
Richard Gianpa and Ka tic M. Gianpa in the full and just
sum of Five Hundred Fourteen Dollars ($514.00) plus interest from the 25th day of August: 1947, as more fully apyears from the Statement of Account hereto attached and
made a part liereof by reference, for labor, materials and
equipment furnished the Raid Richard Gianpa and Katie· M.
Gianpa in and ahout the construction of certain buildings on
lots theri owned by them in Fairfax County, Virginia, including the lots bereinaboYe described soug·ht to be attached by
the Cherr~Tdale Cement Block .Co., Inc.
page 120 ~ 4. This petitioner further alleges that the aforesaid indebtedness wns incurred prior to the conveyance of the said property to the Alinon Construction Company, Inc., as alleged in the said Bill of Complaint; this peti-

all
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tioner further alleges that the said conveyance was made to
the Alinon Construction Company, Inc., without consideration·and for the purpose of hindering., delaying and defraud.'..
ing the creditors of the said Richard Gianpa and Katie M.
Gianpa., including this petitioner; and this petitioner joins
with the Cherrydale Cement Block Co., Inc., in alleging that
the said conveyance should be set aside and declared null and
void, and that. the said creditors, including this petitioner,
are entitled to apply the said property so conveyed to :the
payment of their respective debts.
IN CONSIDERATION WHEREOF, this petitioner prays
that Richard Gianpa and Katie l\L Gianpa., and the Alinon
Construction Co., Inc., may be made parties defendant .. to
this petition and rcquire.d to answer the same, but not under
oath, answer under oath being hereby expressly waived; that
proper process may issue: that this petitioner may be joined
as a party complainant to the said Bill of Complaint; that the
said Deed hereinabove described, recorded in Deed Book 611
at Page 396 be set aside and adjudged null and void; that this
petitioner may be awarded- a personal judgment against Richard Gianpa and Katie M. Gianpa for the full amount of his
claim in the sum of Five Hundred Fourteen Dollars ($514)
with interest from August 25, 1947; that the said property
hereinabove described may bo subjected to this petitioner's
claim in the said amount, after the liens on the said property
and their priorities have been duly' ascertained; that this
petitioner may be awarded a reasonable amount for court
costs and counsel fees in this behalf expended; and that this
petitioner may be awarded such other, further and general
relief in the premises as to equity may seem meet.
SIDN}JY R. JOHNSTON
By Counsel
page 121 } State of Virginia,
County of Arling'ton, to-wit:
Oren R. Lewis, attorney and agent for Sidney R. Johnston,
being first duly sworn, upon his oath says that the facts and
allegations contained in the foregoing and attached petition
are true, except so far as they are stated to be upon information and belief, and that so far as they are stated to· be on
information and belief he believes them fo be true; that the·
attached itemized Statement of Account with Richard Gianpa
is a true, accurate and just statement of account; and that
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the said Richard Gianpa is justly indebted to Sidney R ..
Johnston in the full and just sum of Five Hundred Fourteen
Dollars ($514.00) with interest thereon from August 25, 1947.,
until paid, and the costs hereof ..
OREN R. LEWIS,
.A.ttv.. and ag-ent for Sidnev R. Johnston
...

c:'

•

.

Taken, subscribed, and sworn to before me this 26th dny of
August, 1948.
C. WYNNE TOLBERT,
Notary Public
My Commission expires: Fehnmry 25, 1952 .

•

•

•
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•
DECREE.
THIS CAUSE came on this day to be hC'ar<l upon the petition of Sidney R. J olmston to intervene in this cause; upon
the Order granting ]eave to intervene; upon acceptance of
service on behalf of the defendants, Richard Gianpa and Katie
M. Gianpa by their attorney; and argument of counsel.

UPON CONSIDERATION WHEREOF, it appearing that
the said defendants, Richard Gianpa and Katie M. Gianpa
do agree that the amount claimed in said petition is justly
owing by them to Sidney R. Johnston, the intervener ; and
it further appearing that the said defendants do hereby consent to entry of judgment against them for the sum of Five
Hundred Fourteen Dollars ($514.00) plus interest from Aug-ust 25, 1947;
IT IS ADJUDGED, ORDERED AND DECREED that
Sidney R. Johnston, intervening· petiti011er, do recover of and
from the defendants, Richard Gianpa and Katie M. Gianpa.,
the sum of Five Hundred Fonrteen DoIIars ($514.00) with
interest thereon from August 25, 1947.
And this cause is continued.
PAUL E. BROWN

3-21-49.

•·

•

.
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COMMISSIONER'S REPORT.
The above styled cause was, on the 5th day of Novembe.l\
,1948, re-committed to the undersigned Commissioner in Chan-cery with direction to take and state an account E?howing:
· 1. The fair market and sal~s value of the properties a·e_scribed as Lots 25, 26, 27 and 28, Birch Subdivision, with improvements thereon.
· 2. The sum or sums disbursed under the deeds of trust a:s
recorded in Deed Books 601 page 93-; 605, page 162; 601~ page
96; 601, page 99 ; and 624, page 337, of the land records of
Fairfax County, Virginia, and any other charge or charges,
advance or advances made against the security of said deeds
of trust.
.
3. Any other matters deemed pertinent by the Commi~sioner or required to be stated by any party in interest.
·
Your Commissioner, by decree of .January 5, 1949, was fur-:-·
ther directed to report on the. issues raised in the petition tjf
James B. Evans, et al., and in the answer of ,v. W. Thomas,
Jr., et al. This report covers the issues raised by said pleadings.
.
Reasonable notice of the time and place of the hearings was
given to the parties interested, as required hy law, and i;n
accordance with the terms of s8.icl decree of reference.
·
1. In connection with Inquiry No. 1, as set out above, your
Commissioner reports that the fair market and ~ales value of
the said properties, based upon the testimony taken before
your Commissioner and filed h~rewith and made a part of this
report, and also based up011 a vi~it to said property by your
Commission~r on November 26. 1948; in their then
page 139 ~ state as of the lnttcr date, was as follows:

Lot 25
26
27

$11~000.00
10.,650.00

28

13,500.00

Total value

$48,400.00

13,250.00

-'
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2. In connection with Inquiry No. 2, as set out above, your
Commissioner reports that be is unable to report on the disbursements made under any of the individuals deeds of trust
as set out above. The lending agency in this case lumped the
proceeds' of all said loans on the above lots into one amount,
and its records are kept as though only one loan, in the total
amount of all five loans, had been made. At best, the record
keeping and disbursements of these loans can be formed
'~loose". Invoices offered in support of the disbursements
total only a fraction of the amount claimed to have been disbu.rsed. In many cases checks were written which cover items
_and ·accounts on property other than that covered by the loans,
ha:ving no connection with the parties or the transactions
here concerned, and an amount claimed to be chargeable to
the four lots l1ere in question was apportioned to said lots.
In other cases, it will be seen than an official of the lending
agency and one of the trustees under the deeds of trust made
large advances from l1is own account, and then was repaid
by 'c}hecks from the lending agency without any supporting
v:oucher or written authoritv from the borrower.
There has been submitted to your Commissioner, in supp-ort of the lending agency's disbursements, a group of cancelled checks, totalling eip:hty in number, and being drawn by
the Colonial Investment Company. Another group of canoolled checks., totalling 13 in number, and drawn by Nathan
Le'7in, were submitted to show the advances made on Mr.
Levin's own account as set out above. These checks are filed
herewith and made a part of this report.
.
· .,rh.e ch~cks. of the Colonial Investment Company total in
amount $43,057.60. These checks cover a period from ,January 5, 1948, to October 11, 1948. In addition to the amounts
of said checks, as set out above, the lending
page 140 } agency claims as ·charges against said deeds of
trust, the following:

Insurance
Ob.-etk to Starleaf & Sandt'n {drawn but not delivered)
Accrued interest ( as of 11/5/48) .
Commission on loans
Trustees Notices of sale
Attorneys fee
One-half Trustees Commission
1948 taxes
Certain "guaranteed accounts"

$

151.10
206.00
2,100.00
2,159.86

44.96
500.00
712.25

12.44

C-olonial Inv. Co. Inc. v. Cherrydale Cement Block
National Brick Co.
:M:iller Building Co.
Sodding and Plan ting
Alexandria Iron 1\rorks
Amount of checks

po. &c.
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292.00
720.00
75.00
408.40

$ 7,382.01
43,057.. 60

$50,439.61
Total claimed
Your Commissioner reports that by decree of your Honor's
Court heretofore entered in said cause on the 30th day of September, 1948, and in particular in Paragraph 9 of said decree, Lots 25, 26., 27 and 28, Birch Subdivision, conveyed by
the deed of M:arch 4, 1948, recorded in Deed Book No. 611,
pag·e 396, of the land records of Fairfax County, Virginia,
from Richard Gianpa and Katie M. Gianpa, his wife, to Alinon
Construction Company, Incorporated, a Virginia Corpora-,
tion, were a.ecreed to be in truth and in fact the property of
said Richard Gianpa and Katie l\L Gianpa. The effect of said
decree, in your Commissioner's opinion, was to set aside the
said deed so far as the lots therein set forth are concerned
and to declare said convcYanee a fraud so far as the creditors
of said Gianpa 's are concerned. Subsequent to the date of
said deed, the second deed of trust on all four lots in quf?Stion, recorded in Deed Book No. 624, page 337, of said land
records, securing the sum of $15,000.00, was executed by the
Alinon Construction Company, securing the payment of a
promissory note in said sum to E. E. Matthews, who is an
· employee of the Colonial Inv-estment Company. In view of
. the decree of September 30, 1948, it is your Commissioner's
opinion that the second deed of trust in the amount of $15,000.00 is null and void in so far RR the creditors of Richard
Gianpa and Katie l\L Gianpa are concerned. Your
pag·e 141 } Commissioner therefore recommends that the
Court enter a decree in said cause declaring said
second deed of trust to he null and void insofar as the creditors of Richard Gianpa and Katie M. Gianpa are concernecJ..
Your Commissioner further recommends that of the amounts
claimed by the lending· agency as charges against said deeds
of trust, the Court only allow those amounts that were disbursed under the four first de£lds of trust, or the sum of
$28,500.00.

Interest on the amount allowed to the holder of the· not.es
under the four first deeds of trust sl1ould, in the opinion of
. your Commissioner, be allowed only from the date of payment

- ""\
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·

of the

respective amounts inv-olved, in accordance with the.

following schedule :
CheckNo. ·

4365
4490
4509
4528
4543

4574
4596
4610·
4611

4645
4646
4659
4691

4701
4704

4727
4728

4769
4783
4799
4812
4875
4899

4933
4934
4943
4947
4948,

5001
5007"
5002

5042
5081
5089·
5110
5120.
5121
5146

5155,

Amount
$ 55.00
802.06
822.10
500.00
284.~2
309.83
201.36
401.13
284.27
362.66
596.84
864.37
550.44
· 632.12
361.13
3,879.81
659.81
384.29 .
1,279.96
709.50

943.58
717.00

852.42
142.00
385.00
590.75
402.51

334.73
476.12
200.00
2,250.00
436.25

1~238.59
1,046.10·

579.04
777.10
1,099.SZ
1,266.05
371.00

Interest to be allowed
from
January 5., 1948
January 26, 1948
January 30, 1948
February 3, 1948
February 6, 1948
February 9, 1948
:B,ebruary 10, 1948
February 13, 1948
February 13, 1948
February 18, 1948
February 18, 1948
February 19, 1948
February 20, 1948
February 25, 1948

:B,ebruary 26; 1948
February 27, 1948
March 1., 1948
March 4, 1948

March 5, 1948
March 9, 1948
March 11, 1948
March 16, 1948
March 18, 1948
March 24, 1948
March 24, 1948
March 25, 1948
March 29, 1948
March 29, 1948
April 1, 1948
April 1, 1948

April
April
April
April
April
April
.A.pril
April
April

8, 1948
9, 1948
9, 1948
13; 1948
15, 1948
19,. 1948
19, 1948
22, 1948

27, 1948

.

..

,.,
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page 142
. 5164

~

450.94 parcel·
thereof

Total

April 28, 1948

$28,500.00

3. ·Under this inquiry, your Commissioner reports that
since the date of the aforesaid decree of reference a stipulation and agreement has been entered into and filed in the
papers in said cause, between Joseph C. Denisco, W. W.
Thomas, Jr., C. L. McCrea and William N. Arbaugh, of the
:first part., and Colonial Investment Company of the second
part, in which the judgment claims of the parties of the first
part are compromised on the basis set forth therein, and in
which the parties of the first part agree to dismiss their suits
pending against the defendants in this cause. No decree has
yet been taken, however, di~missing said suits. The claim
of the Cherrydale Cement Block Co., Tnc., it will be noted, has
not been disposed of l?Y this stipulation.
Since the date of the aforesaid decree of reference, your
Honor's Court has entered judgment on the attachment of J.
H.· Carper and 0. V. Carper, in the sum of $1,300.00, with interest at 6% per annum from .January 26, 1948, and attorneys
fee of $195.00. Judgment has also been entered on the attacl1ment of Sidney R. J obnston in the sum of $514.00, plus interest from August 25, 1947.
Respec.tfully. submitted,
HARRY L. CARRICO,
Commissioner in Cha:ncer~r
Your Commissioner certifies that l1e'has complied with tlrn
provisions of Section 6185 of the Code of Virginia., and that
he has given notice in writing to Oren Lewis, Attorney for
Cherrydale Cement Block Company, Inc., and also attorney
for Sidney R. Johnston; Lytton H. Gibson, Attorney for
tloseph C. Denisco, and also attorney for Vv. ,v. Thomas, Jr.;
Jesse, Phillips, Klinge and Kendrick, Attorneys for McCrea·
Equipment Company; Medley and Garnett, Attorneys for
Williams H. Arbaug·h and Peg·gy Pitts Arbaugh; Ball and
McCarthy, Attorneys for J. H. Carper and 0. V. Carper;
William T. Finley, Attorney for Richard Gianpa and Katie
M. Gianpa, bis wife, and Alinon Construction
page _143 ~ Company, Incorporated; Adams, Porter and
Radigan, Attorneys for Nntlrnn Levin, James B.
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Evans and Nathaniel .J. Taube, Trustees, Colonial Investment
Company and E. E. :Mathews, and to McCandlish and
Prichard, Attorneys for Salli(;} H. ,villiams, that this report
will be filed in the Clerk's Office of Circuit Court of Fairfax
Oounty, Virg'inia, on the 22nd day of July, 1949, by mailing
notice to them at their last post o~ce address.
HARRY L. CARRICO
Commissioner in Chancery
$~50.00
250.00

Fee for first report

F~e for this report

$500~00

Total
page 144 ~

•
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•

•

EXCEPTIONS TO COMMISSIONER'S REPORT.
Exceptions taken by Colonial Investment Company and E.
E. Mathews, and Nathan Levin, Nathaniel J. Taube and
James B. Evans, Trustees, to the report of Harry J. Carrico,
E~quire, Commissioner, to whom this matter was referred by
decree made herein and which report bears da~e on the 22nd
day of July~ 1949.

First Exception.
For that said Commissioner erred in his finding that disbursements. against construction loans should as a matter of
law be supported by invoices in every case, when the evidence
j~. uncontradicted and admitted by the defendant, Richard
Oianpa that $43,414.70 evidenced by invoices and identified
o.a.J1celled checks, was spent in a.nd about the construction of
tbe four houses in question; am~ further that the Commis~ioier erred in ascribing and intimating improper practices
a~ a res11lt of consolidating several material accounts in one
Qf more checks and then apportioning· the correct amount to
the lots in question; and further the Commissioner erred in
holding that written authority was necessary from t4e borrower for an officer of the company to be reimbursed for adViances made in and about construction which the borrower
consented to and admitted were received, and that reimbursement was proper.
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Second Exception.
For that said Commissioner. erred in disallowing the total
amount of $7,382.01 as made up from the itemized list in said
report.
·
page 145

~

Third Excevtion.

For that said Commissioner erred in the construction of
said Decree of September 30, l 948, and holding that the second deed of trust for $15,000.00 is null and .void as to creditors when it is admitted that the full proceeds of this loan
went into the construction of the four houses in question. ·

· Fo·urth Exception.
For that said Commissioner erred in disallowing the amount
of $15,000.00 together with intere~t, disbursed under the second deed of trust, and which funds, the evidence shows, went
into the construction of the four houses in question.
Wherefore, exception is taken to said report of the Commissioner and these intervening pe1itioners pray that said
exceptions may be sustained, and that said report may be corrected and that a decree be entered allowing your petitioners
full credit to the exclusion of creditors of all sums advanced
in and about construction.

..

HARRY W. PORTER
Counsel for Colonial Investment Company, et als.

•

•
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•
DECREE.
THIS CA USE came on this day to be heard upon the papers
and pleadings formerly filed herein; upon the First and Sec:.
ond Reports of Harry Carrico. Commissioner in Chancery
of this Court ; upon the Exceptionf; to the Second Report of
the said Commissioner filed herein on July 22, 1949, by the
Colonial Investment Company and others; and upon the brief
nncl oral argument of counsel.
·
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UPON ·coNSIDERATION WHEREOF IT IS ADJUDGED, ORDERED AND DECREED as follows:
1. That the Exceptions filed by the Colonial Inv_estment
Company, E. E. Matthews, and th~ Trustees, Nathan Levin
and Nathaniel J. Taube, and James B. Evans, to the Report
of the Commissioner filed on July 22, 1949, be, and the same
hereby are, overruled.
.
·
2. That the First and Second Reports of Harry Carrico,
Commissioner in Chancery, be, and the ~ame hereby are, con.firmed, the said ·Reports being made a part hereof as fully
and completely as if copied in full herein.
3. That the certain Deed of Trust., dated April 12, 1948,
recorded in Deed Book 624 at Page 337 among the land records, of Fairfax County, Virginia, wherein the Alinon Construction Compapy, Incorporated, conveyed Lots 25, 26, 27,
and 28, Birch Subdivision to Nathan Levin and James B~
Evans, Trustees, securing E. E. Matthews for the payment
of the sum of $15,000.00 with interest thereon at ~%, payable
on or before 6 months from date,be, and the same hereby is,
declared to be null and void as an encumbrance upon the land
conveyed therein insofar as the creditors of Richard Gianpa
and Katie M. Gianpa are concerned.
page 153 ~ 4. That the said Lots numbered 25, 26, 27{ and
28, Birch Subdivision, are encumbered by the following liens, listed in the order of their priority:

A. The costs of this proceeding, to-wit, Harry Carrico,
Commissioner in Chancery, $500.00; Oren R. Lewis, attorney
for complainant, $500.00; cost of stenographic record advanced by the Cherrydale Cement Block Company, Incorporated, in the amount of $180.85; the cost of bond advanced
by the Cherrydale Cement Block Company, Incorporated, in
the amount of $50.00; and the cost of this proceeding in the
amount of$ ........ .
B. Deed of Trust recorded in Deed Book 601 at Page 93 in
the original sum of $6,750.00 ( on Lot 25) ; Deed of Trust
recorded in Deed Book 601 at Page 96 in the original sum of
$6,500.00 ( on Lot 27) ; Deed of Trust recorded in Deed Book
601 at Page 99 in the original sum of $6.,750.00 ( on Lot 28);
and Deed of Trust recorded in Deed Book 605 at Page 162,
in the original sum of $8,500.00 ( on Lot 26) ; together witli
interest at ~% on the total indebtedness represented by tl1e
four above-listed Deeds of Trust, to-wit, the sum of $28,500.00,
to be computed on the itemized disbursements and from the
dates set forth in the Commiss~oner's Second R~port to March
19, 1949..
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. .
C. Lien of lis pendens and judgment of the Cherrydale
Cement Block Company, Incorporated, v. Richard Gianpa and
Katie M. Gianpa, in the sum of $1,200.00, plus interest at the
rate of 6% from April 25, 1948, to date of payment, plus
$180.00 attorney fees and court costs.
. '
·
D. Lien of judgment of Sidney ,Jolmston ·v. Richard Gianpa
and Katie M. Gianpa for the sum of $514.00 plus interest at
the rate of 6% from .A.ugust 25, 1947.
·
E. Lien of judgment of J. H. Carper and 0. V. Carper in
the sum of $1,300~00 plus interest at 6% per annum from January 26,, 1948, plus attorney fee of $195.00.
.

IT APPEARING TO THE COURT from the. Stipulation
and Agreement heretofore filed among the papers in this
cause between Joseph C. Denisco, "\V. ,v. Thomas, Jr., C. L.
McCrea, and ·wmiam N. Arbaugh of the first part,
page 154 ~ and the Colonial Investment Company of the second part, in wbieh the judgment claims of· the
parties of the first part were compromised on the basis set
forth therein, and in which the . parties of the first part agreed
to dismiss their suits pending herein against the defendants
in this cause ;
IT IS FURTHER ORDERED that the suits and petitions
filed by Joseph C. Denisco, W. Vl. Thomas, ,Jr., C. L. McCr~~'
and William N. Arbaugh be, and the same hereby are, dismissed.
AND IT FURTHER APPEARING to the Court that the
Colonial Investment Company, holder of the indebtedness secured by the four deeds of trm~t above-described on ~ots 25,
26, 27, and 28., respectively, did, on :March 19, 1949, cause the
Trustees named therein to sell the said lots at puplic auction,
the said lots having been purchased hy the a~;ents and representatives of the said Colonial Investment Company for its
benefit;
IT IS, THERE:F'ORE, AD.JVDGED, ORDERED AND
DECREED th.at the said Co.Ionia] Investment Company forth.with pay or ca.use to be paid all of the costs and liens heretofore set out in this decree, upon receipt of which the said ·lien
and judgment creditors shall release of record their respective liens against tl1e said lot8, to all of which action bv the
·court, Counsel for the Colonial Investment Company, E. ~;

-~
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l}{atthews, and Nathan Levin, Nathaniel J. Taube and James
B. Evans, Trustees, excepted.
And this cause is final.
PAULE. BROWN
Judge
June 12, 1951.
OREN R. LEWIS,
attorney for C11errydale Cement Block Company, Inc.
Court House Square
Arlington,, Virginia
Entered in Chaneery Order Book No. 32 at page 33 and Ex .

•

•

•

•

•

•

•

•

page 156 ~

•

NOTWEOFAPPEALANDASffiGNMENTSOFERROR
The defendants, Colonial Investment Company, Incorporated, by counsel, hereby serves notice on you, and eac.h of
you, as counsel for the above mentioned parties to this cause,
of its intention to appeal to the Supreme Court of Appeals of
Virginia, from the decree heretofore entered in this cause in
the above captioned court on the 12th day of ,June, 1951, and
assigns as error the following:
1. T4e Honorable Court committed error in deciding that
the deed of trust dated April 12, 1948, recorded in Deed Book
624, at page 337, among the land records of Fairfax County,
Vifginia, wherein the Alinon Construction Company, Incorporated., conveyed Lots 25, 26, 27 and 28, Birch Subdivision,
to- Nathan Levin and James B. Evans, Trustees, securing E.
E. Matthews for the payment of the sum of Fifteen Thousand
and no /100 Dollars ($15,000.00), with interest thereon at five
'(5%) per cent, payable on or before six months from date,
·
was null and void as an encumbrance upon the
page 157 ~ land conveyed therein insofar as the creditors of
·
Richard Gianpa and Katie M. Gianpa were conaerned.
2. The Honorable Court conimitted error in confirming the
second report of the Commissioner in Chancery, which report
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1~efused to allow the amounts claimed by the appellants as
proper charges under the first deeds of trust on Lots 251 26,
27 and 28, Birch Subdivision, recorded among the land records of Fairfax County, Virginia, in Deed Book 601, at pages
.93, 96, 99 and 162, over and above the actual cash disbursed
to the credit of the borrowers.
3. The Honorable Court committed error in awarding a
money judgment in favor of the intervening petitioner, Sidney R. Johnston, upon original process accepted by one, William T. Finley, an attorney not of record for the defendant,
Richard and Katie M. Gianpa, on March 21, 1949, and on the
same date, without notice to any party, a decree was entered
in which said defendants do "agree that the amount claimed
in said petition is justly owing by them to Sidney R..Johnston'', when the decree in fact indicates that such consent was
made by William T. Finley.
4. The Honorable Court committed -error in entering a
money judgment decree on February 12, 1949, in favor of J.
H. and 0. V. Carper against the defendants Richard and
Katie M. Gianpa, on the basis of an attachment, for which
process was made by publication first issued on January 20,
l 949, against the defendants Richard and Katie M. Gianpa.
COLONIAL INVESTMENT COMPANY,
INC ..,
by Counsel
ADAMS, PORTER AND RADIGAN
By T. G. MAYS, JR.

•

•

•

•

Depositions of Nathan Levin and James A. Carroll, taken
before me, Harry L. Carrico, a Commissioner in· Chancery in
and for the Circuit Court of Fairfax County, Virginia, in my
office in the Town of Fairfax, Virginia, on November 26, 1948,
at 2 :00 o'clock, p. m., to be read as evidence in behalf of the
Complainant, and to be used in making a Commissioner's Report in the above-entitled cause.
Present: Oren R. Lewis, Representing Cherrydale Cement
Block Company, Complainant.
Joseph C. Denisco, and W. l\f. Thomas., Jr., Petitioners.
Harry W. Porter, repr<?sentin~ Nathan Levin.
Nathaniel J. Taube and .Tames B. Evans, Trustees.
Edward D. Gasson, representing McCrea Equipment Company, Petitioners. .
E. Nathan Levin, Trustee, Defendant, in pers.on.

,
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·
·
NATHAN LEVIN,
· being first dulr sworn,. deposes and says as follows, to-wit:

(

Questions by Mr. Porter:
Q. Will you state your fall name Y
A. Na than Levin.
Q. You are one of the Trustees ·under certain deeds of trust
from Richard and Katie M:. Gianpa to you and Mr. Taube and
Mr. Evans, Trustees!
· A. Yes, I am.
·
, Q. Do you have some connection with the Colonial Investinent Company f
· A. I am the President.
Q. These deed of trust loans were placed ·against what
Jots?
A. Lots 25, 26, 27' and 28, in Birch's Subdivision, Fairfax
County~ Virginia.
Q. Do-you ·have a list of the amounts of those loans!
A. I do. On Lot 25, Birch's Subdivision, the loan was
$6,750.00; on Lot 26, Birch'~ Subdivision, the loan was
$8,500.00; on Lot 27, Birch's Subdivision, the loan was
$6,500.00; on Lot 28, the loan was $6,750.00.
Q. "\Vere there any additional loans on the group of lots?
A. Yes, there was an additional loan in the sum of-that
total was $28,500.00, and on April 12, 1948, there was an additional loan of $15,000.00 blanket trust put· on Lots 25, 26, 27
and 28, Birch's Subdivision.
.
Q. Wno made these loans Y
A. Colonial Investment Company.
Q. Were they conventional loans?
page 2 ~ 4-. They were conventional loaus.
Q. For what purpose?
A. For the purpose of constructing four houses at that subdivision on the lots mentioned.
Q. Were disbursements made from those loans from time
to time?
.A. Yes, sir.
Q. Were they made according to individual lots or by
groups?
A. They were made more particularly by groups and tlle
checks will indicate that when -a payment was made it would
show Lots 25, 26, 27 and 28 and the check given for the items
that the check designated.
.
Q. How much have you disbursed to Richard Gianpa or
Katie M. Gianpa or any creditors for the account of th~
Gianpas under these eonstrnetion loans 3l
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Nathan Let'in.

A. According to our records, we have disbursed $43,414.70,
of whiQh amount approximately $600.00 is to be deducted :fo:r
interest which was charged into this account and made payable to Security Savings and Commercial Bank, by reason of
the fact that these notes, which were g·iven to the Colonial
Investment Company, were hypothicated with the Bank,. and
that amount of interest was approximately $600.00. I can
get the accurate amount by taking it off of the statement, as
I notice here on October 22, we paid the Bank $83.00 but the
loan was made on May 31, 1948, $20.,000.00 and the interest
rate on that to us wa8 5%, so we owed the Bank and have
paid the Ba~k up to the other day, $20,000.00, 5% interest,
which was $1,000.00 a year, ot· $83.33 a month, and we Jia,ic
had it for June, July, August, S~ptember: October, Notrem.~
her, through the whole month of November $499.98
page 3 ~ which will come off the total of $4:3,414.00 of aetnul
money expended in connection with the advancement of monies for these houses.
Q. How were theRe sums disbursed f
A. All of them were bv check.
· Q. Do yoti have your checks with you showing disbursement
up to the sum of $43.,414. 70 T
A. I do. I have the checks, together with the tape, which
verifies the amounts and beginning with the first one.
Q. Mr. Levin, you have stated t.hat you have disbursed un:der these loans the amount of $43,414.70, from which is to be
deducted an interest item of $499.98. W'ill you please st~te
whether or not that figure includes any charges for any otbe-:r
job or construction otl1er than the four houses on Cedar Lane
in Birch Subdivision?
A. Our checks, while larger in amount as prodnc:ed here
the only amount chargeable to this job, is the amount of m~terial or labor on this constrnctiotr and notl1ing else.
Q. The total amount of your cheeks then would be farger
then the actual amounts expended on the four jobs!
A. Yes, because we paicl for ccrrtain material for the houses
with one check for this particular job, and also included was
an item for anofber job, but actnallv we only made the record
show what we spent for the Birch Subdivision houses.
·
. Q. That was the $43,414.70 e,heck Y
A. Yes, less the intere8t which was ca.rried on this record.
Q. If Your Honor, please, we would like to intro.::
page 4 ~ duce· these checks in evidence., with the stipulation
that by agreement of conn8el they might be witli- .
drawn after having served the Commissioner's purpose.
·

·-~
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Nathan Le·i,it1,.
. All attorneys agreed to this, and they were admitted under
those circumstances.

(

· Has any interest been paid on these disbursements as they
·
were made?
A. Not interest has been paid wlmtsoever.
, Q. Has any interest been charged ag·ainst the account!
. A. No.
Q.. What interest was charged on the construction loansthe rate?
. A. 5%. We haven't charged it yet, but the deed of trust
provides for interest at 5%.
Q. Since the inception of the loans, you are entitled to in.:.
terest on the amounts disbursed and from the date of disbursementf
·
A. Our agreement is that we were entitled to interest from
the. date of the deed ~f trust. This money was set aside for '
that purpose and tl1e understanding we bad was that we would
charge interest from the opening· of the loan, which is customary in these cases.
.
Q. In your Answer; ydu have stated tbat you are due a construction loan commission; will you relate· the circumstances
surrounding tl1at commission·?
A. We agreed to make this loan on the basis of a 5% commission for the handling of the construction loan,
page 5 } by reason of the fact that we not only advanced the
original amount of $28,500.00, but art additional
amount of $15,000.00 which was necessary, an amount which
:was necessary we thougl1t to finish tI1e houses. If the loans
had remained at $28,500.00, these houses would not have been
completed. They would probably have been standing idle and
we had ·advanced all of this money, in addition to the $28,500.00 for the pur.pose of finishing the houses, and we charged
a commission of 5% hy agreement with Mr. Gianpa.
Q. Has your Company been put to any other expense in
the way of advertising- or trustee's commissions in connection
with these properties?
A. We have, as a result of default in the payment of trust
and carrying out :finisl1ing houses, we were obliged to engage
counsel, and there is an attorney's fee which will be charged;
then there is tlie advertisinQ" ·expenses Trustees'· notices· of
Rale, $44.96; attorney's fee $500.00; one-half Trustee's commission on account of sale, which was enjoined by the suit,
$712.25 ; 1948 taxes $12.44, making a total of $769.65. In
addition to that amount there was certain items that Colonial
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N atlian Levin.
Investment Company undertook to guarantee the payment of
the bills which have not yet been paid, for which we are liable,
and those amounts are approximately $1,701.40.
Q. To whoin are tl1ose bills payable?
A. Alexandria Iron Works, $408.40; sanding and floor scraping-I might change that figure by showing the sand and floo~
scraping check has been included in these figures,
page 6 ~ and the check has not been mailed out-the check
will ·show $206.00, to the sand company the-this
check for floor· scraping $206.00, and we have issued our check
and it should be sent out to them, $206.00, it is on our ledger,
but we have not yet mailed out, that has been included in th~
other sum. I will amend that statement a-nd take off $206.00,
making ~ total of $1.,~95.40.
·
Q. Will you state for the record the other bills which' you
have obligated yourself or your Company to payY
·
A. In addition to that in order to complete tb_ese houses,
and it_ will be necessary to put a new water line in to tap into
the houses, which will cost :anywhere from $500.00 to $600.00
to bring the line in from some point in the street to thes~
houses which are ap·proximately 250 feet away from that
water main. . In addition to that, the pipe wiU have to be
furnished for the run, in addition the County will have to
be paid approximately $45.00 for each tap in.. That work has
not been done. In addition to · the other incompleted work,
we find some of the concrete work in the area way has not
been done. Some of the plumbing will have to be done i~
1wactically all of the houses, some little items here and there,
the laundry tubs are not in all the houses. One house has
110 bot water heater. Another house they don't have the lava;tory or bowl, and tllen the.re are little things her.e and ther~
that have to be done to finish the houses to comply with th~
veteran requirements if the house is to be sold to a veteran .
.Q. Yon have set forth in your .Answer certain bills as payable. Will vou refer to vour Answer and state whether or
not, with the c-xcept.ion of the sanding and floor
page 7 } scrapin~, whether thoRe bills are payable and
whether tluw are correct?
A. They are correct with tl1e exception of the statement I
made about the floor scraping bill of $206.00, which bas been
ndded into tlie account but not yet sent out which would re~
duce this obliµ:at.ion from $1,701.40 to $1,495.00 approximately.
Those cover items which have been put into the houses and
not yet paid for. They are not included in the $43,000.00.
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Nathan Levin.
In addition to that., as to unexpended items, it will take considerable money to finish those .houses, and I imagine tba t
to put the houses in shape&) it will take at least $3,000.00 or
$4,000.00.
.
Q. Are you familiar with, real estate values in Fairfax
County?
A. I am.
Q. How long have you been in the real estate business t
A. Since 1925. I might say I have been in the mortgage
business since 1925.
Q. Having been engaged in that business is it a part of
your business to appraise real estate?
A. I apprais~ ·real estate almost every day.
Q. Will YPOr{!t~te for the record what your opinion is as
to the present~ value of the four houses located on Cedar
Lane!
A. In the '' as is'' condition!
Q. Yes, in the '' as is'' condition.
A. In my judgment, the value as is would be about $46,000.00. That contemplates that the houses would have to be
financed in such a way that that $46,000.00 could be realized
through a combination loan of F. H. A. and VA,.
page 8 } otherwise the $46,000.00 would never be realized because the conventional loan on those houses wou kl
be approximately $34,000.00, which would leave approximately
$3,000.00 per house to be financed by cash payment and our
experience in this day and age is that.the average payment
is not $3,000.00 because the public don't have the cash. The refore, under the best consideration of this action, based on
conventional financing, tl1e Colonial Investment Company
could not realize the rash it has in it at the present time without getting a F. H. A. or VA combination, which would give
you approximately all of the money with the down payment.,
which becomes modest, in that instance of 10%, or a paymei1t
of $1,200.00 against $8,000.00~
Q. What is your opinion as to the Yalne of those f onr houses
in a completed state f
A. Those houses would be worth $49,100.00 completed:
Those houses then would have to be completed to comply with
the standards of construction of the Federal Housing Administration and th_e Veterans Administration, and, assuming
that the house was sold to a veteran, the house would have to
be inspected before the veteran moved in, to see ·that the
house was in the shape they thonght it should be in. What-
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Nathan Leviti.
:ever· it took to put it in that position would have to be expended before the loans would be guaranteed by the United
'States Government.
Questions by :Mr. Gibson:
Q. What value would you place on tllcse houses individually
as is ~ondition T. .
· A. On Lot 25 I appraised that house at $11,000.00; on· Lo.t
·
26, my appraisal is $10,850.00 in its completed state
page 9 } and as is condition about $10,450.00, because most
of the it~ms are completed in that house. The only
items, water, gas st(?ve a;nd refrigerator to complete there,
leaving the upstairs in its present state.
Q. How about 27 in its present condition 1
A. $13.,000.00.
Q. 28?

.

A. I am talking about a cash proposition-the F. H. A.if that house had to be sold conventionally you would have,
to charge more money because t11e financing would have to
be tacked on that.
Q. How about 28?
A. The finis.bed condition would be $13,750.00.
Q. As is?
A. $13,250.00.
Q. I get $47,700.00.
A. The difference. is in the cost of finishing. No one can
estimate-I placed a total of $49,100.00 on all houses and
deducted $3,000.00 for the .purpose of finishing those houses,
but no one can tell yon exactly what that house will cost.
Q. Did you cube thes~ houses?
A. No, I did not cu be the houses.
Q. Isn't that one of the principal basis for an F. H. A. GI
loan?
A. We know this, ·th.at theQ. Do yon know whether or not that is one of the principal
basis?
A. They cube the houses and give consideration to the lot,
the iµere cubing itself doesn't make any difference because
they set up a standard of construction, yon may
page 10 ~ have a dry wall construction if you have a material
that is better it would take a hi~·her price, that
goes for everything else in tl1e house. If you put in better
materials _naturally the cube wi11 f!O up. Many considerations
·are given to the question of the appraisal by the F. H. A.

~
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NaUit;,n Lrwin.
Mr. lltrviil; is it your contention that these various items

1.ou have :mentioned, such as the bonus, the attorney's rees,
the various bills w11ich yon have to pay that wei;it ihto_ the

<'·

construction of the houses and which you have paid, such as
the sanding of the floors, take precedence over these other
ollimsY
A. Yes,, sir.
. ..
.
. Q~ What js the difference betw~~~ that bill, ~~d that c~eck
fnr the _san_ding and the clairt_1. of Thomas, what is the di:tfer~ttoo, why does it take prMedence 1
A. These are the actuni amounts we disbursed according
tu our checks.
·Q. You haven't disburse~ ~his check!
..
A. We haven't disbursed it, but we are liable for it.
Q. WhyY
.
A. Because we undertook the payment ourselves. We got
into a situation where we had to finish them ourselves. If
M:r. Giat1;pa ~adn 't run off of the joh and he had bee~ respo~~
·sible to finish these items. we would not be confronted with
:fihishing these houses now. tn order to pr_omote the sale of
the houses and get them in shape, we did that which was
necessary, not only to preserve our interest, but to make it
possible to get this closed out.
.
.
page 11 ~ Q. You have, as a matter of fact, undertaken to
do certain work in these hous_es and t9 be responsible 1,or t¥ei:r;. fini~hing; whi~h 'Yas not done_ ~Y Q-ianpa_f
. A. At hi.s direction the rails were ordered py Mr. G1a~pa
attd he co-µldn 't get them tinless we g·uaranteed payment. He
ordered them, a~d as_ far as the floor scraping is concerned,
that was ordered too by· Mr. Gianpa.
.
Q. As to the rails, haYe you paid for these rails?
A. No~
Q.
that included in the list of items you contend you
must pay for Y
.
A. "\Ve have an obligat~on to pay for thos~ rails, $40~.50.
~. rhose raili;; specifically weren't even delivered to those
houses until after the suits were filed.
A. The rails were ordered three months before mavbe from
the~ factory and they did aot get the~ out. They wei·e flnaiiy
d~l~vered b_ecause they were on ?rcler and were fabricated,
If they had known what w~s gomg. on in th~_ case, they
W()uldn 't :have manufa(itured the ralls nor would they have
b~en on the job. The only reason they are ~n the. job is because we guaranteed the payment of it. We had so much

Is

•.

Colonial Inv. Co. Inc. v. Cherrydale •G'ement Block Co. &c,.

51

Nathan Le·vin.
money in them;, the houses were lying idle and subjected to
vandalism by the boys iii the neighborhood; we wanted to
assist in getting this thing wound up and undertook to do that
which was logical to do.
Q. Are you charging interest on this money since the time
you undertook to complete the projects yourself?
A. We haven't ttndertaken to complete the project ourselves. The only thing we did was to guarantee
page 12 ~ money.
.
.
Q. I und~rstood yqu to say you did undertake to
complete them yourself ~hen Gi(mpa left.
A. All the work was done under his supervision.
Q. Do you know how long it has been since he was there t
A. Last December, 19~7. .
.
Q. How long since he has been there to supervise work on
these plac~s!
.
A. The last item he did there was to put the shoe molding
around the baseboards after the house was scraped; at that
time the house wa.s practically in the same physical condition
as now.
Q. You say "practically'', what has been done?
A. It is in the same congition except for deterioration and
breaking the windows and damages done by boys in the neig·h~
borhood.
Q. The rails weren't there?
.
A. No, because the railings were ordered by Mr. Gianpa
months before bnt the Alexandria Iron Company did not
reach that order. They had so much work to do. When they
wanted to have the ra.ils delivered, they did not know what
was going on here. They wouldn't have done it if they had
known~ The manager called me. I said, '' As long as you
have the rails manufactured, send them out to the -job and
install. them and we will see you get paid.
Q. About three months ago, to your knowledge, weren't
these four lots and houses transferred to a straw in your
outfit?
A. That is eorrect.
page 13 ~ Q. ,vha t was the purpose?
A. The purpose, we wanted to have control over
these houses because we found 110 was absolutelv unreliable
and was not :finishing the l1ouses ancl if we had difficulti~s with
them, we wanted control over it by 1iaYing· deeds. I will also
say insofar as this job is coneerned, almost all of the bills
were paid for construction done there and these other law
suits we had nothing to do with the ]aw suits where he owed

,
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Denisco and other creditors. We had nothing to do with that ..
·, Q. Do you know what date these houses were transferred
to you, the date the deed was signed, not the date it was put
on·record Y
A. Transferred sometime in June or July. It was at least
June 17 at least a month, posi:;ibly longer .
. Q. Did not you pay _this bill in August sometime after that
transfer was made T
A. Yes, sir., that bill was paid by us for papering done by ·
Phil Kay. The work was ordered by Mr. Gianpa.
Q. Weren't all these checks dated after that transfer to
you!
A. That is correct.
Q. Weren't you in effect undertaking to finish the construction and disposition of the houseR?
A. No, w~:undertook to pay for the· labor and material in
the houses.· The money-you find check to the Colonial Construction Company, advance made by tl1em to the paperhanger Phil Kay, and later on the Company was reimbursed.
Q. Take this one to Barber & Roes on August 107
A. That was for some merchandise ordered by ~fr. Gianpa
himself. "'\Ve paid for it.
page 14 ~ Q. ·wasn't that merchandise put in the house
after it had been tram;ferred to your straw?
A. It was for Mr. Gianpa's benefit.
·
Q. How can yon say that if you had title to the property?
If he ran off the job or did not :finishA. As a matter of fact, he authorized us to sell the real
estate, give title to it, make accounting to llim, and any pioceeds over and above the cost would go to him.
Q. That is the point I am making, you l1ad for sale sig·ns
on that property last summer!
. A. Yes, we had an exclusive agency to se11, which .was perfectly normal.
e had an exclusive agency to sell the real
estate. We had the title to the real estate after we had advanced the $28,500.00, which was then insufficient to finish
the houses. We made him an additional loan of $15,000.00
with the explicit understanding that W(l would undertake completion, we did not know how much it would talrn to finish, we
would have to come in and i:;pend more.
Q. You did intend to complete the property nnd sell iU
A. All we had to do was to pay for the bills. It was done
for his benefit not for ourself; we are not charµ;ing one penny
except that whi.ch .we have expend.ed, as sl1own by these checks,
plus the· comm1ss1ons we are ~ntitled to.

,v
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Questions by lVIr. Lewis :
Q. When these original deed of trust was put on is ther'e
anything in there that provides for the method of disbursing
the money thereunder, is there anything· you know of in the
trust that provides for interest on this money bepage 15 ~ fore it is disbursed Y
A. No, the deed of trust provides the method of
1
payment.
Q. What do you mean T
A. The interest is charg·ed in accordance with the deed of
trust.
Q. Do you know of anything as a result of being in the
mortgage and deed of trust business in this State, that g\ves
the mortgage company the right to collect interest on money
·
which has not been disbursedMr. Porter: I am going to object to this question because
it calls for a conclusion of the witness and also a legal conclusion and the deed of trust should speak for itself.
'
A. Under the deed of trust we are entitled to interest from
the date of the trust to the date of payment because this fund
was available at the heck and call of the builder, if he :finished
it that much sooner the interest would be that much less.
Q. Is this fund ear-marked and set aside in the name of the
Gianpas?
A. It was always available.
Q. Was it set aside 1
A. No, it wasn't a separate ftlnd.
Q. It was co-mingled with all of your other funds Y
A. That is correct.
Q. These bills and statements paid various materialmen,
by what authority did you pay· those 1
· A. Direction of Mr. Gianpa.
Q. Written or oral?
A. Oral authoritv.
page 16 ~ Q. You haven't aiiy written authority to pay any
bill?
A. We have the authoritv of Mr. Gianna as the bills cam·e
in. He ordered the material; we paid diem.
·
Q. Do I understand that every bill that you baye paid was
handed to you by Mr. Gianpa with instructions to pay that
billy
A. As to those bills be paid, they were handed to us by him.
As to those bills which were orders on firms which rendered

,
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their statements to the Colonial Investment Company, they;,
of course, .were approved by Mr. Gianpa and paid at his dir.e9tion.
· Q. You say approved f
. . A. He told us to pay them.
Q. He never 0. K. 'd them with his initials!
A. I don't think he put any handwriting on the bills, but
he did check each bill. It is possible we have that in the file
e had the authority from him.to do that and
with the bills.
the materials were sent to Birch's Subdivision, as shown by
the bills and they were paid; because the materials went into
the houses, we had no other recourse except to pay it.
Q. These .were not allocated as to houses?
·
.
A. They would state Birch's Subdivision, with address
Cedar Lane, that is how they would be billed.
Q. Your records do not indicate how much money you have
disbursed on Lot 25 for example Y
:
A. Except as shown by those checks, we did not break them
down per house., but we treat~d them as a lump sum advance
on the total of the four houses, Lots 25, 26, 27 and 28.
Q. By what authority did you take money lo~necl
page 17 } on Lot 28 and use this to pay on Lot 25 Y
.
A. Direction of 1\fr. Gianpa.
.
Q. That too was oral?
: A. Yes·.
Q. Was that a direction given to you personally or somei..
body elseY
A. To me.
Q. In anybody else's presence?
A. Yes.
Q. Was it a blanket to pay all billR?
A. We had authority to do everythine; necessary to pay the
bills on the houses, get tl1em sold and everything else that
there would be a profit to Mr. Gianpa. Our main purpose was
to advance the money for his benefit, not for ourselves. We
advanced the money for Mr. Gianpa 's benefit; we paid the
bills he had paid and we reimbursed him, and as· to those
items where we guaranteed it, we were bound to 'do it because
we had guaranteed the payment of the bill. We had the discretion as to those. In addition we had the authority of Mr.
Oianpa-he came in three or four·or six times a week, always
running in for money. ·we·treated the proposition as it should
be paid. He exhibited bills to us and we paid it. We did not ·
question them.
e had no reason to question it.

,v
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Q. You were out there pretty near every day inspecting
them!
A. Not every day.
Q. Quite often 7
A. Yes.
;
Q. When did you first learn that Mr. Gianpa was in defa~lt
under the trust on Lot 25?
page 18 } A. He wasn't in default under the terms of th~
trust until nine months after the making of ti?-~
deed of trust, which was in each case, specifically on Lot 25,
he was in default on October 2, 1948; on Lot 26, he was .i-p
default on October 22, 1'948, and on Lot 27 and 28, in default
on October 2, 1948.
.
Q. Did not those trnsts provide for default in the case of.
liens and other attachment suits being filed Y
, :
A. Unfqrtunately it .did not. ,That trust was ~rawn without
providing for those contingencies.
e had to wait until. th~
thing was due.
Q. Did you know he had conveyed considerable of ~hese
properties in that subdivision to the AlinoJ} Corporation
Bank i;n the summer., including these ,four hou~es?.
A. We discovered tl1at when we made him the advances on·
the second trust of $15,000.00. Mr. Hilton. searched the title
and we found instead of Gianpa owning it, the Alinon Corporation owned it, but we regarded them as one and the-same,
because he told me he owned the Alinon. . He said he could
get better credit in that name.
,
Q. Is your blanket $15,000.00 deed of trust an Alinon deed
of trust?
A. Yes.
Q. You knew at tlmt time that it was a transfer to get out
of the payment of other material bills then pressing him t
A. As far as these houses are concerned, I will tell you
frankly those bills were paid as presented to us very promptly
and ·he got all the money with which to pay to go into those
houses what he owed on thos~ houses, and other
pag·e 19 ~ subdivisions we had no concern, order · or notice
of it.
Q. Did not you know when tl1ese houses were put in the
Alinon Construction Company that other materialmen then
had claims againAt him and tl1at WM the purpose?
·
A. No, because if they had claims they could have filed mechanic's liens.
Q. There was nothing suspicious in your mind about the
transfer of these houses!

,v
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A. No, or I wouldn't have made these loans. As a matter
of fact, Mr. Gianpa himself expected to realize quite a bit out
of these houses, together with other houses be owned, but
unfortunately the trend of the situation did not take that turn
and this is the result, foreclosures on these houses and pos..,
sibly others. All we want is our money .
. Q. Did the Alinon Construction Company convey any of the
other houses in the Birch Subdivision to you or· a straw for
the benefit of your Company Y
A. The only houses he transferred is the deed which I mentioned, on June 17. That was done for this reason, we had
originally a &eed of trust or deeds of trust aggregating $28,500.00., w11,icli.~~s the construction loan on Lots 25, 26, 27 and
28. That ·d<!eiLof trust was executed in December of 1947
about or January, 1948. In May, of 1948, this situation developed. Mr. Gianpa could not finish the houses for $28,500.00, and we knew it. In order to provide funds to finish
the houses, we then obtained a deed of trust or demanded
a deed of trust in :May, for $15,000.00, for the purpose of
using that money to finish the houses, making thepage 20 ~ total of $43,500.00. In June of the same year we
discovered that at thCl rate he was going, he would
not have sufficient money in our account, the total of which ·
was $43,500.00, to finish the real estate. Being in that situation, we demanded a deed from l\fr. Gianpa or the Alinon
Construction Company, which then owned title to the real
estate~ to bold it in trust for bis benefit, to first pay us the
money whicb we would aclvance und~:,r our mortgage of $43,500.00, and any other sums that would be necessary to advance over and beyond that mortgage to :finish the houses.
That is why we took. tl1at. deed. It now is apparent that. it
will take more than $43,500.00 to :finish those houses, and if we
left it to him without a deed, we would be out of control. In
addition to that we had the exch1Rive a~·encv to sell. If the
title was vested in the Alinon Construction Company and he
had done that in other instances, and we were trying to protect ourselves, he would offer these houses fllrough other
brokers and leave us without real estate brokerage commission for the sale of the houses. In order to control that situation and to be protected against any_ furtlrnr advances
necessary to finish the I10uses, we took the deed. We couldn't
foreclose because the deed of trust had no provision for us
to foreclose in August or September, and we had to wait until
the nine months had elapsed before we could foreclose on
the real estate. We have adnally advanced the money as
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A. That is generally· the idea. vVe had the obligation to.
advance the $15.,000.00 on that mortgage, then .as a survey
was made of the status of the four houses, we found it would
take more money, so we required the deed as a further protection to us, so that if we expended money we would have title
to the ·real estate and we would then take out all the money
the Gianpas or Alinon Construction Company owed us and
give them the difference.
Q. Did you learn that the plumbing and excavating and part
of the materials you knew must haYe been in the houses wasn't
paid forY
A. I did not know it. As a matter of fact, all the bills were
paid except Thomas' bill.
.
·
Q. The Cherrydale Cement & Block Company wasn't paid.
A. The Cherrydale Cement Company furnished no materials or labor on any of these·lots whatsoever, and as I understand, their claim arises out of a note which was given by the
Gianpas months before this ·job ·commenced, for
page 23 ~ materials they bad furnished on other jobs.
Q. You know that to be a fact Y
A. That is what I understood it ·was. I asked Mr. Gianpa
at the time. I did question him about these claims because I
wanted to be sure I wasn't contracting for bills on· these four
houses without me knowing about it. I confronted him with
this proposition w11en I dh;covered an attachment before
judgment filed on the real estate, and be told me that was the
'
situation.
Q. You knew tl1at that attachment originally intended to
cover all of the houses in that subdivision, but some had been
conveyed to a straw of yours?
A. I don't know about that. What he bad done on those
houses I had no knowledge of it.
Q. You had loans on those other l10uses 7
A. No, no construction loans. Our loans were first and
~00~~~

.

Q. On any other houses except 25, 26, 27 and 28, you did

not have any lo~ns?
A. We had a loan on Lot 45, but that loan had been fully
disbursed and it wasn't in default at that time. We had a
ioan_ on other houseR there, which we still have, but those
are not in dispute. Those loans are being paid.
_Q. This bonus arrang~ment you say you. had with Mr.
Gianpa, that he was paymg you a bonus for the obtaining of
the loanst
.
A. 5% commission.
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·Q. Orally!
A. Oral understanding we had with him on many transfers,
that would be our fee.
page 24 } Q. You haven't billed him for this?
A. No.
Q. You propose to take it out of the trust?
A. We would have to take it out of our charges.
Q. Did he agree to that?
.A. Yes.
Q. In writing!
A. No.
Q. You never write him any letters?
A. I dealt with him openly. .I trusted him more than any.:.
body else trusted him. I had· confidence in the man that he
would do those things to protect the money I was advancing.
If I thought I couldn't trust .him., r wouldn't have let him
have the money. He bad always carried out the obligations
with me.
Q. You knew at the time you let .him have the money, par.:.
ticularly the second $15,000.00, that ·other suits were pending against him and judgments ag·itipst. him?
.'
A. The.re were no judgments as far as the records show.
Q. There were suits.
.
, ,. ·
A. One. He told me about a damage suit for injuries to ·a
girl or boy and there was a claim pending, but he also told me
he had $40,000.00 in equities with which to pay whatever he
legitimately owed. I relied upon those statements. I be-:lieve if he had taken care of the construction work and done
that which was necessary to finish the ho1;1ses he would have
made a profit and preserved the eq:uity, and paid all the creditors. He did not do that.
.
pag·e 25 } Q. ·when did he leave this job; what date?
A. The last "'10rk that was done on the job by
him was in September. · As a matter of fact, he was on the
job even beyond September,' always had an interest in the
job and spent money out of his own pocket.
Q. Don't you know he left this County before June?
A. He moved away but came back practically every day.
Q. Did you se~ him?
.
A. Some days here.
Q. You don't want to .tell the Court he made the payroll
and paid the employees? Do you know the last date he
brought in a payroll to you fo! you to pay under this. deed of
trustY
.l\. It ·would be the last cheek l1e got made payable to him.
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R Wll~n. 4td Y-8Jl ~~qtt. clHlng thr-tt't .
':
4. +He fi:rst pf}:~ W,"~ §~nt ·am~ Rf ~1:tr m~:q oYer tbei~e., and
1

t~is. wit"s' at his. dire~tio~ P,fl~an~f p~ ~did lip~ ~~:£e t~e crew,
was 4-~gH~t 1?, Ef11H -~~}}~ ~J~S ~ ij}tnijtWn _'Yhfr~ the baseni~nt
W~~ f~ll ?f Wltt~f apj:f br.mi {HlRf~P~llSlY.': tllff~ t~at ~a~~r
W8.nJ?.q~. . ffia. ~~ tq8 feffl QS.t~. f~,
ij~ b~}.l}g l~.~ticb ~ financp1·1·
~RPqff1CJµ! ~OE ~Rf~ ~q ta~~ cin:e of tµ~ ~nf'Qabon, an~l we not
~emg a a pos!ho'!l
fqr~(}JP.~~ Rn fh~ :J:eal ~~~ate OH pn~ ·q~ecl
of trust, :w~ p19 ~~~t w.~ f~Qllg~t ~q~ the I9g~~al thing to }iave
O~t map .~~ t~pnf t~. JlUt .jp .· tb~ .})ij§~Plf}Jlf, at hJs d~t~Ctf Oil.
He pleaded w~th us to :fimsl1 tl1e l:lousQ~ or. furmsh ·:men ~ncl
since that time, from August 13, we call~cl tlie 'Rosslyn Engjµ~~ffqg pqrnIJaRv, 4!: tq :fi:qj~I1 the .bp11ses, .· to
l?fg~ ~! ~ p~is~ Ui~ ll~~fini plan.ts iµ t1le hou~es, l>1c~~1se w~
. . . . d~fl ~~i fJflhGrp~t§ ffi~f ~~ 'frQllld hay~· tln$ froub]~
with mJuncfaon~. 411 we wanted was to get· our monef oui:; ·
ttj~q iq g~t H~~ ~O-FJ~~s §~l~- · p:µ ~it11gnst ·2r we have ·au-

~P.4

t~
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other item of labor, $10.00, another water condition.
Q. How much do your records show was the total disbursed
up to June 17, the date you took title to this property!
A. App:roximately $40,000.00.
Q. What does it show exactly on ~une 17f
A. On May 31, we had advanced $37,131.45; on June 4., we
advanced $520:15 additional; we advanced .June 10, $523.50;
on June 16, $98.05; on June 17, $384.50. The total of those,
plus the other, would give the exact amount. That is about
$1,500.00 above $37,000.00; it is approximately $38,750.00.
Remember this, there were contracts uncompleted, like the
heating plant, as the money was due to the contractors for the
finishing of items in the house which would have then exceeded the cost to finish the houses~ For instance, the heating man would have a contract for $450.00, up to June 17 he
would be entitled to $250.00, on account of the $250.00 and he
would owe him to complete $800.00 more, four houses at
$200.00 each.
Q. What w·as your understanding when these houses were
completed; what was to happen then?
A. They were to be sold, all· bills paid for, any money left
over after expenses it would p:o to him.
·
- Q. What expenses were to be included in that to you Y
A. All costs and charges.
page 28 ~ Q. Was that agreement in writing?
A. I don't think it was.
Q. Is your exclusive sales agreement in writing?
A. No, unfortunately in this· case we did not have a commitment which we had in all ot]1er cases. I had confidence in
11im and was busy in other matters. He had always ·taken
care of other obligations.
Q. Do you know what the other comparabfo houses in that
subdivision sold for Y
A. Anywhere between $10,000.00 and $11,500.00.
Q. The same houses t
A. No, other houses he huilt there.
Q. I mean comparable to these?
A. The other houses, except for Lots ~7 and 28, were
larger. Lots 25 and 26 were only four room houses and the
other five room houses.
Q. These are the best four l10uses out t.hn(), arcn 't they?
A. I would say Lots 27 :md 28 are, but not 25 and 26. Thev
are only four rooms, living room, two bedrooms nnd kitchen.
Q. Can you recall the last elate you personally talked to
Gianpa on tl1e job 7

~
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A. It was around August.

,

· :_ Q. When you had title to this property and knew the

Cherrydale Cement suit to set the Alinon title aside on account of fraud, why did not you come into court and assert
your rights then f
· .. A. I did not consider it to be fraud. What do I have to do
with the Cherrydale Cement Block Company, I am not the de:-:
fender of other claims.
Q. You knew there was a claim T
page 29 ~ A. It wasn't a fraudulent transfer, at that time
;.
he h~d $40,000.00 equity.
:Q. The court said -it was fraud.
·
·,A. He told me he had sufficient assets to pay the claims.
The only thing I was· interested in was to see that there were
no claims as far as these four houses was concerned, because
we had our· money hi them. We did not have money in other
houses.
Q. Did not you understand that this suit was to set aside a
deed made by Gianpas to Alinon Corporation Y
A. If it did he would still own the real estate. It did not
make any difference if it was a transfer. Our money went
into tile house. W c regarded Alinon and Gianpas as the same.
If you prevailed in your suit that wouldn't change the situation.
Q. You did not think it would have any effect· on your
$15,000.00 trust t
A. We sent it. to the title company and g·ot a certificate of
title showing it good in Alinon Construction Company.
, Q. You say at the, time you got this certificate arid at the
time the transfer was made, that you knew the Alinon Corporation was nothing other than a fictitious name for Gianpa T
A. We had no part in the transfer from the Gianpas to the
Alinon ·Construction Company. We did not know there was
such a transfer. When he needed tl1e additional money, we
employed an attorney in Arling·ton County and asked him to
draw a trust for us f9r $15,000.00, and we sent
page 30 ~ him a letter of instructions~ He furnished us a title
showing the $15,000.00 to be good in the Alinon
Oonstmction Company, and_ we simply disbursed under that
for the benefit of these .four houses.
·
Q. Did not you tell me at the time you discovered this·
transfer from Ginnpa to Alinon, that Gianpa himself bad fold
you that that did not amount to anything, that he was Alinon?
A. No, that was when I found the attachment papers in the
building in August.
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Q. Did not you previously testify that when you put-wa:s
that. an Alinon mortgage?
·
.
A. I knew it was ·an Alinon loan and we had a- certificate
of title. I discovered in August that there was an :attachment
and I asked him about it and. he explained to me that he· owed
·
the money and said he was going to pay it.
Q. When did you :first dist.rust Gianpa in this action? ·
A. I wouldn't say I distrust him; I think he is just a bad.
manager. He has done nothing as far· as we are concerned.,
I wouldn't loan him money· again.
Q. You distrusted him at the time you required that he,
write a deed to you.
A. We took ti1e deed for our protection; any good business·
·
ma.n would have clone that.
Q. Isn't the usual condition to rely on trust?
1
A. We had $43,500.00 in the property at that time .. We
figured the best thing for us to do was to get the title in us
where we could control the real estate. We wanted to be able
to-we also, wanted to be able to get our sales
page 31 } commissions because then he couldn't run to some.,
one else: and sell the houses. The houses had to be
sold by the ColoniaJ Investment Company.
Q. In other words you actually took control to finish these
houses?
·
.
, ·
·
A. No, · to protect our investment in this matter. for any
monies we had expended beyond the $43,500.00, because up to
that point we could foreclose whenever our trust got in de~
fault, without making any further advances. We wanted to
help the man finish the houses.
.
Q.. You did uot have that much money when you took title?.
A. We knew there was other unpaid bills that would become
liens.
Q. You took title so that you· would have precedence over
those?
A. No, we took ti tie for the purpose of advancing him
money, but as a condition we wanted to have title so that we
would be protected for any money we advanced beyond the
$43,500.00. We could advance him up to $60,000.00 if we
wanted to· do it to finish the houses.
Q. If you did do that we could have that settled Y
·A. ·we -were getting beyond the value of the real estate.
e honestly thougl1t we could advance him sufficient money
to finish the houS'es, so as to enable him to sell houses and for
him to make a pr<>;fit. He came back there even during the
month of August and I imagine September, to peek into
1

1
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those house.s and did things here and there and paid bills
himself to finish tJJe houses.
Q.. On these cbecks, No. 5744, which is. payable to Phili1)
Kay, it merely says '' on a~count of papering
page 32 } Gianpa job." Do you have anything in your records to substantiate what hons~ that covers?
. A. No, I tell you he papered four houses and I think bis bin
was $450.00 to paper four houses and that represented one
of the checks to him.
Q. You kn~w at the time that this job was going on he was
doing· othei;- building out there, did you :not Y
A. I dgn.'t know. I have never seen anytI1ing he was
building.
Q. He was building another house you have already foreclosed on, 45.
A. That is among the llistory that goes back to May of
1947. That house was finished; the man simply conldn 't sell
the house. They had a water condition there. He wasn't
building that house. He went in to do things here and there,.
cut lawns, get water out of basement.
Q. Are these four houses the only four houses that l1e built
and was building during 1948 in Birch's Subdivision, to your
Imowledg·eT
A. That is all I1e was building· to my knowledge. He built
ten other houses the year before that, before he started these.
Q. Was he doing any other while be was bnilding these
four?
A. That was all. We made the construction loans on those
houses. That was a year before that. We were completely
disbursed and the houses were occupied. As a matter of fact,.
he lived in one of them. I can say this for the record, he
wasn't buildin~r any houses in Bircl1 's Subdivision while he
was building Lots 25, 26, 27 and 28, otl1er than
page 33 ~ doing some repair work in some houses in which he
was interested, like taking out water from the basement, doing some painting or fixing np the Jots. Those houses,.
they were finished to all intents and purposes.
Q. You have nothing on your records to indicate what
specific money was pro-rated to each house under and by virtue of these loans T
A. We treated it as one transaction practically for the four
houses,'Lots 25, 26, 27 and 28, because we did not tell how much
:he had allocated to this one and that one. We advanced him
money, gave him check for it and put it againi:-t four houses.
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Q. Did you start off with these lo~ns per house?
.
A. No, we started off-that way and tried to identify jobs by
setting forth on the check what if·was for, but it was practically impossible to do it
v.
.
Q. You did not think at any time you would be called on :to
show you had .disbursed all the money for these trusts per
trust?
.
A. We did not figure there would be any trouble because we
were supervising· the payment. The-truth of the matter would
be, if we weren't, there would be .plenty of mechanic's liens.
Mr. Denisco doesn't have anything· to do with these houses;
Cherrydale Cement Block Company doesn't have anything to
do with these houses. These are suits.
Q. That is your -opinion?
A. I would hate like the dickens to.have it otherwise; we
were aclvancing this money .that way. We are not in any way
tied up \vith Mr. Gianpa to have him defraud cteditors. We
intended if these houses were finished; diligel).tly
pag·e 34 ~ and attention given to the finishing· of. it, tl;iese
houses would be sold and the property occupied and
he would lmve Imel a profit in it, but ha did not give the matter
his attention. He was unreliable in that respect.
·
Mr. Gasson : No .questions.
·

·
Questions by ]\fr. Carrico:
Q. You said you have some vouchers that would show wh_at
the proper amounts charged with those checks are. Can y;oµ
make them available to met
· .
;,. ·
A. Yes. Wbenevei-- we have a bill,"lik.e for concrete, I woulcl
like to account through the checks fot the inclivid~~l amounts
charged against loans.
..
_
·
Q. I want to ask you about the 5% commissio11 He agreed ,tp
pay you. Did you make any entry· in your accounts for that
job?
.
A. No, the way we handle it, at the, end of the job we bill the
job. If the trust is for $43,500.00, we would put down commission agreed upon. If we advanced money for insurance
or we sold the houses, we would charge that commission and
we would be paid that way.
:
·
Q. Did you charge it against the loan account oi·.did the person who had secured the loan pay that,
, :, ;;
.
.
A. We would charg·e it against the loan account.0,f Gianpa.
· Q·. Did you do iU
1

--~

('
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A. We hadn't come to the point where we charged the interest, because we don 'H~~ow what the interest will be.
Q. I mean the 5% commission Y
·.
A. ,vhat we· would do there, we would charge at
;pag~ 35 ~ the time of settlement at the title company.
.
Q. That would come out of the proceeds of the
sate of the house r
A. Yes.
Q. I believe you said that agTeement on his part was oral T
A. Yes.
Q. This money that was made available on these loans, was
it the money of the Colonial Investment Company?
A. Yes, except we did borrow the $20,000.00 from the bank.
Q. As far as l\ir. Gianpa was concerned, you were lending
him your money?
·A. Yes.
Q. Had he paid you 5% commission on all other loans in
Birch Subdivision?
:A. He paid us a commiRsion, yes, sir.
Q. On all of the other loans?
A. Yes.
Q. Had you lmndled · those in the same way you intended
to do this?
A. Yes.
Q. From the proceeds of sale rather than proceeds of the
loan?
·
. A. Yes, that iR correct. We render a lot of services in con-.
nec.tion with the supervision of a matter Hirn this. I would
venture to say our office lost $10,000.00 if we were paid every
cont, considering the time and effort we spent on this job.
Q. Isn.'t it the usual thing· that when you charge a commission you charge a eommission because you are handling· the
monev of someone else and you take commission
page 36 ~ before you give it to the man ·borrowing money!
A. No, they charge it to the builder. They charge
the :builder in the title company. As a matter of fact, we are
handling a tranHaction now where the commission is something like $200.00 011 each house.
· Q. As I understand it, you did not consider the commission to be a charg-e against tl1e proceeds of the loan t
A. Vl e would have taken it ont of the loan, but in this case
here, by reason of the in~reasod cost of construction and
this man not knowin~· where lie w·as from dav to dav and having difficulty to get niaterials, it depleted the loan account to
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such an extent we couldn't take out any except to pay for
bills.
Q. As I understand, your usual practice is to take it from
the proceeds of the saleY
A. Out of the proceeds of the loan if sufficient money is left
over, but construction money is hard to get and they are not
liberal in making· construction loans and for that reason, the
builder needs every penny to finish the houses. His ·profit
comes out of the sale when it is made. If we took out the
commission from the construction loan, that would leave him
in a possible position, unleE?s he had his other finances to do
it, where he would not be able to finish the houses. I think
it is bad practice to take it out of the loan. In one way or
the other, the commission is payable.
.
Q. Is it the practice in the loan business if it is lending
money of their own, to charge commission on the money T
A. I might state that it really is not in the way of a commission. It is in the way of i::;ervices rendered., because there, · ~
is a great many inspections you have to make· and
page 37 } i~ takes a great deal in time to aaminister a construction loan, as against a finished loan. It is
different on finished loans. Yon appraise property, send
check to title company; usually no commissions are charged.
If something is, it is for services rendered.
Q. On these items you have set up in your Answer of the
charg·es in connection with the foreclosure procedure which
you sta1·ted, have you paid the $44.96 for the notices of sale!
A. No, that is an item which Mr. Porter incurred and we
will have to reimburse him.
Q. Have you paid the $500.00 attorney's feeY
A. No.
.
Q. Have you paid the onc-lialf Trustee's commission Y
A. Nothing, because the sale has not been consummated.
Q. Do you feel you are entitled to commission where sale
i::;; stopped by order of court!
A. The deed of trust provides that half-commissions will
he paid if the sale is started and ultimately there will have
to be a sale.
Q. The trust provides one-lmlf commission if advertisement
without sale?
A. I think so.
Questions by Mr. GibRon:
Q. You say that this bonus was reaUy not a bonus, that it
was payment for services?
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A. That is conect. "\Ve rendered.a great deal of services.
Q. Do you think that has any priority ove1· the
.page 38 ~ services of others rendered Y
A. In this particular instance, the way I look at it, we rendered services in connection with these four buildings, that
is, four houses. These judgment creditors- had nothing to do
with-

Mr. Carrico: The Court has alreadv said these claims of
other creditors are liens on these lots." It is up to the Court
to determine• t1:ie priority of liens.
Questions by Mr., 'Porter:
Q. Calling your attention. to Check #4528, made payable to
yourself, for the sum of $500.00. Can you explain the reason
why that charge was made against the loans as indicated?
A. This is to reimburse money to me for check which I had
given to Mr. Gianpa for $500.00, which covered Lots 26 aud
27, and I have the check to , ..erify that. Many times he would
come in and there wouldn't be anybody available to sign the
check with me and I would have to give my own check. That
is covered by my check drawn on Rigg's Bank for $500.00 on
Lots 27 and 28, payable to the order of Richard Giai1pa.
Q. Vie would like to introduce this check in evidence, with
the same stipulation tliat it might be withdrawn.
Questions by Mr. Lewis :
Q. You did not pay yourself back for a month and three
days after Y
·
A. The Colonial Investment Company is good for the
money. Whenever I would render u statement, I would get
the money.
·
Q. Why did you charge it to 27 and 28, if you were grouping it all togetherT
page 39 ~ A. As a matter of fact, all-of tlle checks sI1owe<l,
as far as it would be possible, the allocation to
each lot number.
Questions by 1\fr. Carrico;
Q. You hadn't made your Joans at tbis time, I1ad yon f
Arel! 't your trusts dated .January 2 or 3 and tile other J anuary 22 on Lot 26?
.
A. He was in construction before some of these trusts were
recorded and this was for nioncy advanced to him on account
of those jobs. He started jobs ~fore the trusts were re.:.
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corded. As a matter of fact there are other checks which reimburse me which I have a similar check to show.

Mr. Carrico: He should put them all in.

A. Here is a check which I gave the National Brick and
Supply Company, $240.12, on ~January 9 for brick delivered
to the Cedar Lane job. We have another we gave on January
9, for $136.60, and the check to Gianpa for $232.50 on January 12; check to Gian pa on ,January 23, for $255.53, and check
to Richard Gian pa January 21, $31.20; another check to Richard Gianpa for $325.00, which covered release to Ashton
Jones to release mortgage on this ground; check January 20,
to Richard Gianpa, $125.00, and a check to Richard Gianpa
$195.29; check to Richard Gianpa for $588.57, which covered
a load of lumber to "\V. P. Waite; another check for $750.000
on January 3, $500.00. That is for Lots 26, 27, and 28, Birch's
Subdivision. This was either for labor or materials or for
brick or some item that went into that job. He wouldn't get
any checks from me unless tbe ]abor or material went into
the job. Vv e did not give this money just to do
page 40 ~ with it as he pleased. Check for $500.00 on .January 29, that constitutesQ. Your original v·ouchers, which you are going to send,
will also support these personal checks you paid Y
A. If they were· for materials paid to accounts, but this
would be for labor.
:
Q. Don't you have a labor payro]] 1
A. He would bring me in the amount nnd I would look at.it
and give him a check for it.
Mr. Carrico: I think you better send me anything you
have to support the checks charged on those four loans.
A. Where the check was mad~ payable to Richard Gianpn,
it was mainly for ]abor which he liad pn id out on account of
these jobs, and where lie came in and g-ot a check, other than
labor, where lJe ·had paid it, he would give me the statement
of the company he bought tl1e material from.
Q. You have no labor supporting data l
A. No, sir, I did not require it.
Q. You don't have any bills to support tliP cheeks you made
payable directly to Gianpa?
·
·
A. If it is for material bill, I would rClquii·e it., or if he paid
a hea~ing man on account, he would briug in the bill showing
he paid that on account.

,
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Q. Why did you pay a check to Ashton Jones ·by a personal
check? There was no emergency.
.
A. Yes, sir, there was. There wasn't anyone in the office
to sign checks.
.
·
page 41 ~ Q. Ashton Jones wouldn't wait for a company
check1
A. The note was overdue. I handled this not with· the
strictest attention, because I did not expect that he would not
pay the bills, like the Cherrydale Block Company, and get
us:.involved in an injunction proceedings. If I thought .that,
he wouldn't have the loan. I trusted him. I eve~ paid for
the land, which is out of the ordinary and out of the usual
custom.
Q. You paid for the land out of a construction loan?
A. Yes, and pay all the necessary money to complete that
house from the money we had on hanq, plus the fact we knew
he had plenty of equity in other real e~tate and could finish
paying the bills.
Questions by Mr. Gibson:
Q. I want to note at this time a general exception to the
evidence presented by Mr. Levin, on the ground that all the
evidence is self-serving·; that it is not sufficiently supported
~ith documentary evidence at this time, and that none of it
is the best evidence at this time. Of course I do not have to
call the Court's attention to the fact that·a lot of it, ins.ofar
as Gianpa is concerned is hear~ay.
·

. Mr. Lewis: I would like to join in the same objection and
exception and call on I1im to submit all of the original evidence and documents he ltas in support of his payments ~y
virtue of these trusts.
Mr. Gasson: I want to join in the general exceptions noted.
. Mr. Gibson: I move that this hearing· be adjourned, con..
tinned hecam;e I am going to want to have other
page 42 ~ witncRses. It will take a lot of time.
And further this deponent saith not.
NATHAN LEVIN
By: HAR.RY L. CARRICO
Commissioner..
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JAMES A. CARROLL, ·
being first duly sworn, deposes and says .as f ollows1 to-wit:

Q~estions by Mr. Porter :
Q. Will you state your namet
.A.. James A. Carroll.
Q. What is your occupation?
A. Real estate appraiser.
Q. With whom are you connected?
A. I operate independently, my own office.
Q. Are you an approved appraiser with the Veteran's Administration ·and Federal Housing Administration?
A. Veteran's Administration..
Mr. Gibson: ·we waive his qualifications.
Q. Have you had an occ.mdon to make an appraisal of the
houses located on Lots 25, 26, 27 and 28, Birch's· Subdivision,
Fairfax Countv?
A. I was assigned as appraiser for Lot 25, Section 1, of
Birch Subdivision, by the Veterans Administration, at which
time I made informally an appraisal of the other three properties in this block. No formal appraisal on Veterans Administration Form 1803 was made of the other
11age 43 } three.
Q. ·what was your appraisal in an as is condition for Lot 25, as of the date you made the apprai~al and
give the date?
A. The appraisal of Lot 25 waR made September 10, 1948.
The valuation in this case is based on a completed house, because the certificate is qualified to read that when completed
the reasonable value would be $12,000.00.
Q. That would be completed condition?
A. Yes, subject to final inspection by a representative of
the Veterans Administration.
Q. ,vbat did you appraise it hi an as is condition as of
that date?
·
A. In my opinion, it would fake approximately $1,000.00.
to put the house in the condition that this appraisal anticipated in other words.~ it would be $11,000.00.
Q. V\That was your appraisal of Lot 26?
A. As completed, was $11,850.00, and it is estimated that
it would take $1,200.00 to complete the house, to put it in the

~
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condition that it was contemplates at the time of the appraisal. In other words, it would be $10,650.00 in its as is
condition.
Q. For Lot 27 Y
A. That is a larger house. Its reasonable salue when completed was $14,390.00, which in its present condition would
be $1,200.00 less, which would make it $13,190.00 as is.
Q. Now for Lot 28!
A. Lot 28, being a corner., was evalued as complete, wlien
complete at $14,640.00, with an estimated cost of completion
from its present as is condition would leave its
page 44 ~ "present condition $13,440.00.

r-

Questions by Mr. Lewis:
Q. You are a private appraiser 1
A. Yes.
Q. Do you appraise for the Colonial Investment Company
regularlyY
A. No.
Q. You never have appraised for tllem before Y
A. I have made, as I recall, approximately four appraisals
assigned by the Veterans Administration.
Q. You made the appraisal on Lot 25 on September 25 t
A. No, September 10.
Q. Who ordered it?
A. Veterans Administration.
Q. In whose behalf?
A. Colonial Investment Company were designated as the
lender. We are assigned these jobs by the Veterans Administration, the only indication we have is that the lender is who
it is.
Q. Do you have the name of the buyer f
A. The veteran in this case was Robert B. Clark.
Q. That was a private saie f .
A. He was the pnrclia ser.
Q. You have not seen tlie J1ouses since tlrnt datef
A. I rode by them today. I did not g·o throug:h them.
Q. You don't know wI1ether anything I1as heen done since
the September date and the present time insofar as complet.
ing them!
page 45 } A. No.
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~Ir. Gasson: No questions.
Mr. Gibson: No questions.
An~ fu:r;ther this deponent saith not.
JAMES A. CARROLL
BY: HARRY L. CARRICO

·

Commissioner.

The taking of depositions was continued.

•
Fairfax, Virginia
Thursday, February 10, 1949
The above-entitled matter came on for hearing in the Trial
.Justice Courtroom, Fairfax County, .Virginfa, before Harry
L. Carrico, Commissioner in Chancery for the Circuit Court
of Fairfax County, Virginia, commencing at two o'clock p. m.
Appearances: Oren L~ Lewis, Esq., Counsel for. the C<>mplainant.
William T. F,inley, Esq., Counsel for the Defendants.
Harry W. Porter, Esq., Counsel for the Colonial Investment
Company, and Trustees, intervening petitioners.
PROCEEDINGS.
page 2

r

The Commissioner: .Are both Mr. and Mrs.
Gianpa going to testify Y
. Mr. Finley: That is right.
(The witnesses were duly sworn by the Commissioner in
Chancery.)
Mr. Porter: If your Honor please, at some later date I
will introduce a stipulation and agreement with respect
to The DeWisco. Company, vV. W. Thomas, McCrea, and
.Arbaugh.
·
The Commissioner: How about Carped .
Mr. Lewis: He is represented by someone else.
The Commissioner: Mr. Graybill said he would not be
here .
. All right.
Mr. Finley: Mr. Gianpa, Mr. Lewis ha·s some questions
that he would like to ask you.
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Thereupon

RICHARD GIANPA,
was called as a witness by counsel for the Complainant and,
having been duly sworn, was examined and testified as follows:
CROSS EXAMINATION.
By Mr. Lewis:
Q. You are Richard Gianpa T
A. That's right.
Q. And the husband of Katie M. Gianpa?
A. Correct. ,
page 3 ~
Q. What is your business, Mr. Gianpa?
A. Builder.
Q. You were the owner and builder of some houses in the
Birch subdivision in Falls Church?
A. That's right.
· Q. Do you recall whether or not that building includes Lots
22., 25, 26, 27, 28, 30, 31, 32, 45 and 46?
·A.Yes.
Q. Of the Birch subdivision f

A. Yes·.
You own those lots Y
Yes.
And did you build the houses T
Not on all the ones that you called out.
Q.. v.\Thich one specifica.lly have you built houses on Y
· A. Nos. 22, 25, 26, 27, 28 and 45.
Q. All of those lots were conveyed by you and your wife to
the Alinon Corporation, is that correct?
A. That.'s correct.
· Q. Tell the Court what the Alinon Corporation is or was.
· A. Well, it was me and my, wife and Nick Antinelli. We
we.1·~ the officers of the corporation.
· Q. And you were the President¥
A. I was the President.
Q. Your wife was what officer?
p;age 4 ~ A. ~Tice President and Secretary.
Q. That corporation was created by you some
three or four years ago? .
A. Seven yea rs ago.. ·
Q. Nothing has ever transpired about the corporation other
than a charter was taken out, is that correct?
A. We did' some business in the corJ.?oration back in '43.
Q.
A.
Q.
A.
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Rwhard Gianpa.
Q. You never sent in the regular yearly form about the
Board of Directors to the State of Virginia, or do you know!
A. I don't know offhand, no.
Q. At the time that you made the conveyance of these lots,
particularly Lots 22, 25, 26, 27, 28 and 45, did you receive any
consideration from the Alinon Corporation for those lots and
l10usesY
A. From my name, not Alinon.
Q. In other words, did the Alinon Corporation pay you and
your wife any money at the time that you conveyed those lots
to them?
A. I don't know offhand on that.
Q. Was not that conveyed so as to get the lots out of yours
mid your wife's name f
A. No.
(J. Why did you make it f
A. I believe we had $1,000 coming from the corpag-e 5 } pora tion. We got a thousand dollars
Q. From the corporation?
A. Yes.
Q. Do you have the cheek o'r any evidence of any payment
to you by the corporation Y
A. No. It was a trade with a truck.
Q. You mean that the corporation traded a truck that they
owned to you for these four pieces of property?
A., No. It has got nothing to do with these houses.
(J. Nothing to do with these?
A. No.
Q. In other words, you received nothing when you transferred those houses to the corporation?
A. That's right.
Q. You did not get a single thing?
A. That's right.
Q. Do you know Mr. Levin, of the Colonial Investment
Company?
A. Yes, sir.
Q. Did .he know anything about your conveying these lots
to the Alinon Corporation at the time this was done? Did you ·
diHcuss the matter with him?
A.. He knew sometime. I don't know whether be knew
it at that time, when we did. He knew sometime it was
conveyed.
Q. Was it done at his suggestion?

~
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Richard Gianpa.
page 6

~

A. No. He had nothing to do with it. ·
. Q. ··He did not inake the suggestion that they be

r

conveyed to the Alinon Corporation?
··
A. No.
Q. Oil the same day that you conveyed them to the Alinon
Corporation the Alinon Corpo1·ation turned a1·onnd and signed
a deed of trust to the Colonial Investment Company for
$15,000, is not that correct?
A. We were trying to put a second trust on during this
time, and if it happened at the same time it was just a
coincidence.
Q. Did you not at the same time that yon got that deed of
trust convey these lots in question to the son-in-law of Mr.
Levin?
·
A. These lots 1
Q. That is right. These houses and lots.
A. No.
Q. Did yon not give them a cleed to it also t
A. I did to his company and one. to Mr. vV agman.
Q. You deeded them to his company and at the same time
gave this deed of trust, is not that correct Y
A. The second trust Y
Q. Yes.
A. No, it shouldn't be.
Q. Why did you deed them to his company f
page 7
A. Well, Mr. Levin was going to finish the houses
up, and if there was any money out to pay his loans:
off-any money out it was my money. I was to get that.
Q. In other words,·you deeded them in trnstr
A. That's right.
··
Q. Did you· get any letter or statement from him to that
effect?
A. Yes. I got a letter.
Q. Do you have that letter? May I see the 1etterf
A. Yes.
Q. This· letter is addressed to the Alinon Constrnctiou
Company, Incorporated, under date of June 23, 1948, ancI
· signed by Nathan Levin, President, Colonial Investment Company. Is that the original copy of the-letter that you received "l
· A. That's right.

r

Mr. Lewis: I would like to have that in evidence-,. and have
it identified as Gianpa's Exhibit No. l.
The Commissioner : All right.

Colonial Inv. Co. Inc. v. Cherrydale ·Cement Block Co. &c.

7-7

. Richard Gianpa.
(The letter dated June 23, 1948, referred to was matkcd
"Gianpa Exhibit No. 1" and received in evidence.)
Bv Mr. Lewis:
WQ. Mr. Gianpa, at the time that you borrowed the money
secured by the second trust and particularly at the time that
you conveyed these properties to Mr. Levin, you knew that
you had several items of indebtedness due by you
page 8 ~ and your wife in connection with your building and
in the Birch subdivision, did you not?
A. It was two.
·
·
Q. Who were they?
. A. At that time it was the Cherrydalc Cement Block, our
personal note.
Q. Signed by both of you 1
A. Signed by me and my wife.
Q. Vvas that not given in payment for material you ba<l
formerly bought there?
A. Mostly on Lot 45;
Q. It was for materials 1
A. In that subdivision.
Q. In the Birch subdivision, which included these particular houses?
A. Not all of them.
Q. Some of them 1
A. Just Lot 45. You have Lot 25, 26, 27 and 28.
Q. Yes.
A. Y cs. I didn't buy material for that on that job for
that $1,200.
Q. You also had Lot 45?
A. Yes.
Q. They were included in Lot 45 f
A. That was Lot 45; yes.
page 9 ~ Q. Did you have any undcrstandin~ with the
Colonial Investment Company at the time of this
letter-which was just introduced-and at the time of your
conveyance to the Colonial Investment Company whether or
not they would assume and pay these obligations, particularly
the- Cherrydale Cement Block Company obligation?
A. Well, at the time if there was any money to be had at the
end of the sales of the house-his five houses-the money that
I was supposed to get was to pay some of my creditors off. ·
Q. Did he know that?
A. ~e knew on the two particular o•cs.

~
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Richard Gianpa.
·Q. Which two particular ones did he know aboutY
A. It was the Cherrydale Cement Block and the McCrea;
and there was a dispute on the bill to DeWisco.
Q. But he knew about that and he knew that there wer~
c.laims against you at the time of this conveyance¥
A. No suit was filed or anything. I did say that I owed
~~00~

.

Q. And you also owed Sidney Johnson some $514 at that

timeY
A. Yes. I owed more than that. I paid him down.
Q. You paid him down to $514?
A. That's right.
Q.
as not Sidney J olmson 's claim for work in
page 9 } connection with that subdivision¥
A. He did not know that.
Q. You knew that?
A. I knew it.
Q. You did not mention Sidney Johnson to him Y
A. No.
Q. Why did you convey some of these properties from
Alinon Corporation to his son-in-law-Mr. Wagman, I believe¥
A. Just one.
Q. WhyY
A. The letter tells you why I did. vVe were supposed to get
a refinance and fix it so that the Colonial Investment Company
was supposed to advance money on Lot 45, to do all the
necessary repairs on the house and to refinance it, and sell
it, and if there was any money left at the end of the sale I was
to get it to pay towards my creditors.
Q. Have you ever received any accounting of any kind or
description from the Colonial Investment Company from Lot
45, and particularly Lots 25, 26, 27, and 28, as to what was
advanced under the various trusts?
A. Just roughly. I didn't get it down on paper.
Q. Did you ever ask for it T
A. I always asked for it.
Q. What excuse, if any, did you receive from Mr. Levin
for not getting ity
page 11 } A. Well, there was no excuses there. I would go
,
in and ask him and I would get a check· off Mr.
Levin. I would go in and ask him how much did he have already disbursed and he would check it on the books and let me
have as much on the job. I remember it was over $33,000, that
I got from his company.

,v

r.
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Richard Gianpa.
Q. It was over $33,000f You do not know how much over
$33,0001
A. At that time 7
Q. Did you ever get any after 7
A. Yes.·
Q. How much did you get after?
A. I don't lmow. I have to see the checks on that.
Q. By what authority-as far as you know-did the Colonial
1uvestment Company employ contractors in there, such as
laborers and so forth, to do the work on these houses!
A. On these four houses Y
Q. · That is right.
. .
.A.. Well, that was the agreement we made with Mr. Levin,
the Colonial Investment Company, that what I couldn't get
)Ir. Levin got, and he did all the paying out on them jobs.there,
and the checks should show what it was paid for.
Q. Were you there when he was doing the workY
A. Yes. I was there. The only time I wasn't there is when
he come in with this sod. man on Lot ·25, and the
page 12 } concrete man, and that is all.
.Q. I am. handing you some checks, particularly
the first check listed here which is dated December 31, .1947,
nnd is marked '' Richard Gianpa, $50q''; would you have any
idea what that check is for?
A. It is job 27 and 28.
.
Q. I mean, did you give him a bill for $500 and he advanced
it to you, or whaU How come he gave you a $500 check
payable to you!
·
A. That must have been labor work on the jobs there.
Q. It must have been? · Do you know whether it was or noU
A. Offhand, I don't know. That is what I got the money
for on Lots 27 and 28.
.
Q. Before you put any first trusts on these lots-that is the
original first trusts-did you get any money from the Colonial
Investment Company?
A. I believe I did. .I did get it once or twice off of him;
ves.
· Q. How much did you get f Why did you get it even before
you signed the trust note?
A. Well, whflt was the date on that?
Q. This one happens to be dated December 31st. That is
bClfore you had any trust on any houses?
A. Decem her 31st T
·

,
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Richard Gianpa.

r

~

Q. 1947.
A. That must have been the concrete work and
labor for the footings of that job, 26 and 27.
Q. I mean, did you take him down a bill for concrete and
footings and labor and something else, and he advanced you
with his own check-that is a personal check, I want you to
know. That is not a company check.
A. Well, I don't know on this check, here. Are you sure
this was on it at the time the check was paid!
Q. I am not sure. I am asking you.
A. That was beforeQ. That was definitely before any trust was signed~
A. That was before the trust was on.
Q. I hand you another check dated January 3, 1948, and
payable to ·:y.ou in the sum of $500, and that is also signed by
Na than· Le-vi,n, personally, and it has a notation as to th~
lands, and.a·sk you if you recall that notation as to whether it
was on there at the time you got the check, and why you got
that from him personally.
A. This could have been on them two jobs-three jobs, 26,
27 and 28. That is the concrete work and the labor for the
footings.
Q. I am not asking you what it could have been. I just
want to know whether you recall when you got this money
from him personally, and which should be charged
page 14 } against these trusts, before you signed the trust
and before it went on record t
A. This here I am pretty sure-this is all right on that. I
don't know about this here now. It could be for them jobs,
too. I can't say on that one there.
Q. You have one on January 5th, which is on Nathan Levin's
attorney account, and in the amount of $750, and it is payable
to both you and your wife; do you know what that check is Y
A. On here it says for Lots 25 and 26, 27 and 28. That could
be for that job there.
Q. Mr. Gianpa, when you made these original first trust
loans on these houses in question, what was your. understanding as to how the money was to be disbursed 1 Was it
to be disbursed in the usual manner-when your first floor
joist is installed!
A. No.
Q. How was it to be disbursed f
A. I made a deal with :Mr. Levin. I got the money as I
:µeecled the money on the jobs.
page 13
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Richard Gianpa.
Q. That is on the first trust¥ ·
A. On both.
Q. On the first, particularly 1
A. The first trust; yes, sir.
Q. When you went down to get the money from
page 15 ~ him, how did you apply for the money? Did you
give him a requisition or some voucher or some bill
to substantiate what you wanted, or did you just go down and
say you wanted $500 or that you wanted $1,000?
A. I told him what I needed it for.
Q. Did.you give him a bill or a written accounting?
A. Most of the time I told him what I wanted and it would
be on the check for them jobs there. That is why I am con"fused on these checks. It is uot on these checks here. He
:just has this to be $750 for Lawyer Hilton there.
Q. That is what I am trying to get at.
A. It's on the first trust.
Q. Whether it was for the house or for somebody else.
A. For the trust-for the ·houses.
Q. I hand you a check dated January 9, 1948, also drawn on
Mr. Levin, and it says on the bottom "Lots 26, labor", i~ the
nmount of $136.60. ·when you went in to get money for labor
did you give him a statement of the labor, or did you ask him
for $136.60, and he gave it to you 1
A. I told Mr. Levin what it was for.
Q. Did you give him a statcmenU
A. S-ometimes I gave him the bills and sometimes I told him
what it was for and I-most of the times I brought in the bills
and the receipts.
Q. When you have that marked ''l~bor", did you
page 16 ~ take in the payroll for that week's work for that
house; what did you do 1
·
A. This must have been for the basement work in all of
·thcm-$136.60-because my payroll is more than that. My
payroll is seven hundred dollars and better.
Q. Did you ever take a statement for $136.60, and tell him
to mark it labor on Lot 26?
A. I don't recall that.
Q. You never gave it to him like that 1
A. I told him how. much it was· and what it was for?
Q. What Windsor Farms-I guess that is window frames.
A. Window frames.
Q. For $232.50, and that is a check dated January 12th, and

·"1
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Richard Gianpa.
signed by Mr. Levin; would you have a· bill for tha.t or anyt.hingY
A. There should be a 'bill on that.
Q. Would you take it in and tell him orally that you had
window frames for so much and he drew a check payable to
you personally and not on the company?
A. Sometimes I got it from him and sometimes I got it from
the jobs. I got a couple of personal checks.
Q. What do you mean '' couple of personal checks'' Y
A. This was in his office; yes. There must be a bill on that
for the window frames and all.
.
Q. I now show you check No. 1781, for $31.20,
page 17 ~ just made out payable to you, and in the account of
Lot 26, miscellaneous bills, and ask you if you know
what that is.

r

A. $31.20!
Q. Yes.
A. It could have been nails and some hinges and little

plumbing work.
Q. Did you give him the bills at that timeY Did you show
him the bills to substantiate those items 1
A. There should be most of the bills for the amounts that
were disbursed-miscellaneous bills.
Q. I hand you a check, No. 4727, under date of February 27,
1948, in the amount of $3,879.81, and it is made payable to
Na than Levin, and it says, '• advances to Richard Gian pa for
construction loans·"; what do you know about that?
A. Well, he has checks to duplicate this thirty-eight hundred dollars, if it is all right. If he don't have the checks, I
don't know nothing about this.
Q. Do you mean from the individual checks that are made
payable to you Y
A. Personal checks.
Q. To substantiate this he would have to have personal
checks-the ones made payable to you individually?
A. For thirty-eight hundred dollars; yes, sir. I don't have
my name on this.
Q. It is made payable to him.
A. There has to be checks to make that amount
page 18 ~ and then that check would be. all right, if he had
the checks to make the amount, with my signature
or my wife's.
Q. · That would not include the checks that he made pay-
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Richard Gianpa.
able directly to Galliher & Huguely, and Murphy & Ames, and
others?
A. No. The bill would show for that.
Q. I show you a check, No. 5214, payable to Alfred A.
Hilton, in the amount of $2,486.02., apparently for payment
of the first trust on Lots 25 to 28. Do you know what that
is f Is that paying off the first trust on the lots Y
A. Yes. I had land trust on this property here and in order to put this-this was on record. We had to pay these
trusts off to make Mr. Levin's first trust a first trust.
Q. Why was it so late when yon had the money from early
January, that you released those 1
A. I didn't have the-I didn't actually have the money in
January.
Q. You signed t!Je deed of trust?
A. Yes, with the understanding that this $2,486 had to be
paid out of the trust.
Q. Do you know w hcthcr you were paying interest on both
trusts at the same time f
A. Yes, I was.
Q. Do you know why it was not paid out of the first trust
money and the ground trust released at the same
page 19 } time you signed the first trust so as to save that
interest on both of them?
A. Well, I believe I did tell Mr. Levin at the time that I
had to pay one or the other because I was paying twelve
cents' interest on both.
Q. ·what did lrn have to say about that?
A. He said, "All right, we will pay them off."
I believe tliat is tl10 same time we paid them off.
Q. Did he ever give yon an accounting of that particular
payment? Did you ever see an accounting before except that
check?
A. Yes. I knew that check had to be paid to Mr. Hilton.
I believe I brought tlmt over there myself.
Q. ,vhat lot number was 715 Cedar Lane, if you know, in
Falls Church?
A. I think it was Lot-one of them four lots. 25 to 28.
Q. l\fr. Gianpa, when did you first learn that'tbis particular
suit was filed by the Cherrydale Cemenf Block Company to
set aside the deed conveying them to the Alinon Corporation,
rrnd to make them subject to a claim of Cherrydale Cement
Block Company? You heard about that before this trial?
A. I believe it was at the time when they foreclqsed on
Lot 45.
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Richard Gianpa.
Q.. You knew about it then, did you noH
.
A.. I heard it through Mr. Hoge's office. I chdn't
page 20 ~ even know that they were foreclosing Lo·t 45.
Q.. Did you not talk to Mr. Levin about iU
A. I did at the time.
Q. What did Mr. Levin tell you about this pending suit at
that time when vou talked to him about iU
A. Are you talking· .about one house or the five houses t
Q. All five. When the suit was filed.
A. I was talking to Mr. Levin on Lot 45 at the- time. I told
Mr. Levin that we have an agreement over there on these- five
houses here and we were going to try to get them refinancd
and if there was any money to be paid out-that Mr. Toone
had to be paid on this here job especially out of Lot 45 because he has t~e ·money coming--twelve hundred dollars.
Q. What did'·he tell you 1 Did he ever tell you about anything that he was going to pay it or have anything· to do with
it or anything!'
,
A. Well, he was kind of mnd at that tin1c there. I talked to
him over the telephone. He said he doesn't lmve to pay any
of my debts or my judgments or my suit. I told Mr. Levin,.
"Where is my equity''! I said, "On Lot 45."
He says, ''There is no Qquity on that. It will take a lot of
money to finish it up."
I knew there at that time that there was more tl1an enough
equity in that house to pay off Cberrydale Cement Block.
Q. Did he tell you that be Imel the money to pay
page 21 } Cherrydale Cem0nt Block Company and tllat be
was g·oing to pay iff
A. No; he never said that.
Q. He never said anything about that?

.A.. No.

Q. Has he ever s.aid it since that time°{
A. NO·. I don't want him to pay none of tlie· bills for me.
Q. Did be ever give you any reason why f
A. He claims t11ere is not enoug·h equity in tiie jobs there>
to pay off my creditors, and I figure there is, some of it, any..
way on Lot 45. There should be at least $4-,000 equity cm
Lot 45.

Mr. forter: If yo.ur Honor please, I object to this line
of testimony concernmg Lot 45 becm1se that is out of the
consideration of the Court here todav. It has notI1ino·0 to do
with the case.
~
'
Mr.. Lewis: Lot 45 was in the original-
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The Commissioner: . Everybody has agreed a~d it has been
dropped.
Mr. Lewis: It has been foreclosed.
The Commissioner,: , Objection sustained. If Mr. Gianpa
thinks there should be some accounting, he can take his own
and independent means of having that accounting. I do not
think that it should be done her~.
~

By Mr. Lewis:
Q. At the time that l\fr. Levin started his foreclosure proceedings on Lots 25, 26, 27 and 28, had he ever
given you any accounting of the money that was advanced on
the first trust Y
A. No; not actual figures.
Q. Had he ever given you any accounting· of any money
advanced on the $econd trust?
A. Well, he gave it to me all there, rough figures. It is
either the first or the second.. I knew it was either the fi.rst
or the second when it was over $83,000. I knew there was a
second trust in on that because the first trust was $28,000 or
$28,500, and when it exceeded ov(k$83,000 at that time I lmew
it was coming out of the second trust.
Q. vVhy did he not pay you the balance on the ~econd trust
when you thought you had drawn $33,000 on the two trusts t
A. Well, I didn't at the time there. Mr. Levin and his
office was paying out every bill that I was doing on the job
for these four jobs. Every time I had a labor bill, a man on
the job to pay, or mate.rjals to be paid, l\'Ir. Levin and his
company didn't bu·y, I got the check from their company and
I paid them.
Q. There came a time when you left those jobs up there,
did you notf
A. vYhat do yon mean, "left"?
pa~e 23 ~ Q. Did such a time aniYe that you ever left
those jobs? Did you finish the houses?
A. I never left t;he jobs. Either I was on the jab or my
wife was on the job all the time.
Q. Until completed f
A. Until :finished painting the houses out.
Then Mr.
Levin's office sent somebody up there to put the sod down.
From that time Mr. Levin was supposed to take over and
there was nothing else for me to do.
Q. What do you mean he "was supposed to take over"1
A. Well, he had two or three of his sub-contractors who
gave him figures to do what lrnd to. he done, things like tlie

page 22
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~~p~rh~nger, the sod mall, the cement to be :fiµished. ~e
had a man go in there-a contractor-I believe. I don t
Im.ow. To do Lot 25. I w~11t p~ck after that-I l~ad gone back
that, am:l tiled the bB:throom out.
Q. T9 ~<>, wh~t?
.f,... Tile the bathroom; tH~ the ,valls. It w~~ after the
time the -sod man ,vas down. I know that the floors were
scraped.
··
·
Q. Do you believe that you have received all of the money
43.~.Hed f9r ~n t];ie first ancl ~f3cond trusts, that is, the $28,000
~n~ the $15,000 t
· ,4. l wil{ have to look ~t. t~1~ cheeks and the bills and all
to find out to be sure. That includes the interestp,3:ge 24 ~ not interest-I mean, the lots in this· $28,000, and
the insurance on Uie property, that all would be
included in that. I don't know.
Q. No 9ne has any interost in the Alinon Cqrporation ex~~Tit you tt:i;iQ your wife¥
4. Right :now; yes, sir.
Q. At the time of this conveyance nobody e~se had any int~rest in it?
·A.No.··
. Q. Th~, ~.linon Corporat,io~~ has no assets at all except the
t~U~ to th~s~ properties l~y virtue of the deed from you and
:>,tqµr wife:?
A. Th,~f~ right.

~n~r

r

Mr. Lewis: I think that is all.
}.Ir. ]finl~y: I would like t.<>. ask him some additional ques-

t.ions.

DIRECT EXAMINATION.

:a~ ~r. Finley :

·
·
. Q. Mr~ G;~~npa, on these fp-µr houses that Mr. Lewis has
~e~ YOVt a,~ to whether ~r ~ot all the money for it has been
~vanced on the trust, wl1ich was supposed to have been adva,nced on the trust, has been paid to you, and your answer
w.;~~ th~t you would have t.o s~,c the checks?
A. That's correct.
,
· , · Q. as anr other accounting ever given you in
p,3:ge 25 ~ the form of an accounting sheet or list of figures
or ~nything of th,~t sort as to what was to be paid
o,~t. and ~V!e ~nd owing, a.D:d what was advanced f Haye you
ev;er l;>ee:Q. ~~mwn anythiQ~ l~ke that 7

,v
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A. Up to thirty odd thousand dollars I looked it up in Mr.
Levin's books. He showed it. I never had a paper.
Q. You n~ver had a copy for your own useY
A. No ; I never did.
Q. In the building of these four houses, was the construction according to the pla~s that you had laid out?
A. No. We had to do few changes on it-quite a few
changes.
Q. What occasioned the changes 1
A. vVell, at the beginning of the job there was no fireplace in these four houses, there was no stone front, no stoops
in the four houses. "\Ve added on a~1 extra door, and furnished
a couple of attics and roughed in an attic upstairs, put heat
and plumbing 'York upstairs. That all ran into money.
Q. ·what was the reason that :you made those changesY
A. On the request of Mr. Levin; he wanted these changes.
He said it would be a good sales value for the property. He
could sell them quicker, which was a pretty good idea then.
Q. Did that increase the cost of the houses?
A. It did quite a bit, from Mr. Toone's bill of twelve hundred dollars, that g-oes only on two houses there. We had to
pay tweJve hundred dollars-we didn't pay it, that
page 26 ~ is what the bill come to, between the pipe and the
dirt.
Q. As I understand it you mentioned a front stoop; how
had you originally finished the front stoop Y
A. Well, we were suppo8ed to put cinder blocks, concrete
$;teps to go into tl1e house. We had to make the stoops wider,
and put stone fronts and stone walks right out to the street.
Q. How much did that increase the cost of the construction?
A. Well, just for the stoops there, roughly, I should say
it Was about eight hundred dollars for four houses. It might
have been more or it might liave been less. I can't give you
thq exact figures on it.
Q. Now, with reference to this particular disbursement to
Alfred A. Hilton, attorney, in the amount of $2,486.02, under
date of May 5, 1948, on wl1ich there appears three lines of
itemization with reference to tl1ese houses, have you ever
seen a list of those items before! Had you been furnished
with a list?
·
A. I believe l\Ir. Hilton showed me or told me over the
'phone.
Q. Did you lmvc a copy of this for your own use Y
A. No; I didn't have no copy of that. I just got the fig-

,~
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ures, so much money had to be paid to release- these houses.
There is a second trust on them.
Q. Now, with reference to the way in which
page1 27 } these monies were obtained, when you went in to
get these checks-did you go in to get the:ui--how
did you approach Mr. Levin for iU
A. At times I bad had the bills and there was times that
I had to buy stuff and I told Mr. Levin about it and he would
give me the check, and most of the times I would bring him
a bill back for the amount of the check he gave me.
Mr. Finley: That is all.
RE-CROSS EXAMINATION.

By Mr. Porter:'
Q. Mr. Gianl>a, ·at the time of the tran~fe1· of these properties from you and your wife to the Alinon Corporation, is it
not true that tl1e Alinon Consb-uction Corporation ass~med
the existing first deeds of trust on those properties Y
A. Assumed ,vhat T
Q. Assumed the payment of those. first trusts on the proper~ies f
A. I never thought of that.
Q. Did theyf
A. I don't know what to sav on tliat.
Q. At the time that the. Oiinon Constrnction Corporation
executed the second trust, did not Mr. Levin state to you that
he was surprised that the properties had been transferred to
the company, and asked you why it was done?
A. He had no business saying· that~ that he wns
page 28 ~ surprised about transferring it from my name to
the company's name.
Q. You did not tell him at the time it was transferred f
A. Not at the time; no.
Q. When the loan was made in the Alinon Construction
Company he did express surprise that tlic loan was in that
name, did he not T
A. Yes; because he gave the :first trust in mv name and mY
wife's name.
·
"
"
Q. Is it not also true that when tlie deed was made from
Alinon to Sy Wagman t11at it wa~ for the purpose of securing
the Colonial Investment Company for further advances in tl1e
construction of those houses f
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A. No. When I gave the deed to Mr. w·agman-that 1s
Lot 45 that you are talking about Y
Q. That is all of them.
A. Oh, Wagman f
Q. Yes.
A. I don't know that. I told Colonial Investment Company at the time.
.·
Q. Why was the deed given to V-l agman-for what pur~
pose?
A. The letter says that we were trying to get a refinance
and Mr. Levin was supposed to advance $500 only on Lot 45,
a;nd get it refinanced and the difference in paying the trust off
and the sale price, that was to he my money.
page 29 ~
Q. And to additionally secure Colonial Investment Company for such advances they might make
to complete the houses 1
\
A. No.
· Q. Every time you went in to the Colonial Investment Com~
pany for a check to pay your bills, you would have occasion
to ask Mr. Levin how much had been advanced under thesedeeds of trusts, would you not Y
A. Yes.
Q. And he would show you, would he not?
A. Not all the time; if he had the books there, yes.
Q. You would see his booki;;, would you not?
A. I asked the bookkeeper. I always asked and got a
rough figure on that.
Q. And you were satisfied with the figures that were given
you, were you noU You never objected to it?
:
A. I will never say I was satisfied. I would have to recheck over again and see if that whole amount was for them
particular things.
.
Q. 'Did you at any time contest tl1e validity of what Mr.
Levin's books showed 1
A. I never went in that d~ep. I never checked the books.
Q. That is true with respect t.o the first and second trust,
is it not?
A. That's right.
Q. And you never objected in any respect to the
page 30 ~ amount Mr. Levin gave you or his bookkeeper gave
you as to l1ow much lrnd becm disbursed under those
trusts, is not that rig·ht?
A. Well; I never said nnythin~r that I objected to the figures and all because I didn't know whether they were right
or wrong.

-~
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Q. As a matter of fact, Mr. Gianpa, you had all the confidence in the world in Mr. Levin during this course of dealing, did you not?
A. Yes.
Q. And he had all the confidence in the world in you 9
A. That's rigllt. ·
.
Q. He never suspected you of diverting any funds he gave
you into any otl1er purpose other than these four houses Y ·
A. That's right.
Q. And you all.A. Like a friendly association.
Q. Just a friendly association, was it not?
A. It is only on Lots 26-I forgot to mention__.:Mr. Levin
had half interest on that house.
Q~ At the tim(\ of these transfers from you to Alinon, no
suits had been filed agaim,t you by the Cherrydale Cement
Block or any ot]1er party, had they?
A. No. I did owe Cherrvdale at the time. I mentioned
Cherrydale and I did say about the plumber.
Q. That was in dispute!
page 31 } A. Tlmt was in dispute.
Q. As a matter of fact, Cherrydale Cem~nt Block
Company never fnmisheclany matedals on these four houses
-Lots 25 to 28-clid they?
A. No.
, Q. Now, at the time of the transfer, M:r. Gianpa, and when
l speak of transfer I mean the transfer fror;n you and your
wife to the Alinou, how mucl1 money did you owe at that time
against the comifruction of these building·s T
A. I don't know now.
Q. Well, was it as much as four thousand or five thousand
dollars?
A. Do you mean how mucb to complete the four jobs?
Q. No, to the creditors at the time.
.
A. I owed Cherrydale Cement Block Company; I owed the
carpenter; there iR a dispute on the bill for the DeWisco Company; and a dispute on-well, that is all.
Q. What were your assets?
A.· And McCrea, there is a dispute on that.
Q. What were your assets at that time!
A. Offhand, I don't know .
Q. Were they sufficient to pay all the creditors',
A. Well, at that time it was more than enough.
.
Q. Did you ever mention to anyone that you ]md an equity
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in the neighborhood of forty thousand dollars at
pag·e 32 }- that time?
A. ·well, approximately; yes.
·
Q. Did you ever ask Mr. Levin or, anyone in his company
-Colonial Investment Company-for a statement of the advances made under the first and second trust, and, if so,
when?
·
A. No, I never did.
Q. Now, you started these jobs sometime prior to January
2, 1948, did you not?
A. I believe it wa~ January-well, before that; yes.
Q. As a matter of fact, ·you had r~ceived a commitment on
the first trust loan at the time you started the jobs, did you
not-prior to January, 1948 ¥
·
A. I had about twentv houses.
.
.
Q. In the coustructio·n of those houses you received per~
sonal advances from Mr. Levin to begin construction prior
to the s·ettlement of the loan, did you not?
·
A. Yes, I did, up to a certain· point, like the footings and
the excavation and the concrete.
Q. At the time the loans were consummated or made or
closed; Mr. Levin was reimbursing you out of the trust funds
for those advances, was he not?
A. For his company f
Q. Yes.
·
A. Yes, if he lias the cl1ecks there given to me; yes.
Q. Is not t]rn thirty-eight hundred dollar checkt
·
A. I don't know. If ~e has checks showing the
page 33 ~ thirty-eight hundred dollars, I will say yes.
Q. Now, these changes that you speak of in the
construction of the houses, that was ag-reeable to you, was it
uotY
,
A. No, it vrnsn 't, because it was driving the cost up on the
houses. I used to tell :Mr. LevinQ. They were your houses?
A. They were my houses but Mr. Levin was doing all the doing on the houses.
Q. What do you mean by "doing all the doing"!
A. If he wanted to tear out a window or if he wanted to tear
out a partition, I had to tear it out. If be wanted to add on,
I added on. He kept telling me it would be better for the
houses.
Q. Why did Mr. Levin have control of these houses?
A. Well, I was supposed to go in on a deal with l\fr. Levin
in Maryland, to build som~ houses for him out in Maryland.

.°"""'
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'

I

Mr. Lewis : Go ahead.
Q. Yon followed his suggestions on these houses!
A. To make a good impression on these houses so that when
I-that is the truth.

The Commissioner: Mr. Levin, you leave the witness alone.

r·

The Witness: (,Continuing.) Mr. Levin told me he wanted
to build three hundred houses in .Maryland, and
pag·e 34 } that is why I moved out in Maryland at that time.·
.1- told my men-I told everybody-I was going
to work in Ma1·yland. :Mr. Taube didn't like me because 1\fr.
Levin used to do personal favors for me-his partner didn't
like it. He used to tell me to get the houses in a nice shape so
that his partner wouldn't have anything to say.
"I want you to go over those houses. I will show my partner
how nice they are and he will have nothing to say."'
That is the agreement that I had with him,. and that is why
I did all the changing·.
Q. Was there any amount of money that you received from
Mr. LevinA. From whom?
Q. From :Mr. Levin or the Colonial Investment Company
for Lots 25, through 28, that did not actually go into those
building¥
A. vVhat do yon mean¥
Q. Did you divert any funds that l\fr. Levin gave you for
those six jobs, that did not go into the jobs, other than the
check for the ground trust f
A. There was a window washer, $80, at one time. I couldn't
locate the man. Mr. Levin gave me $80 to pay the window·
washer. The window washer went to l\fr. Levin and asked
him for the money, and tllen after I had the tile going in there,
he tiled the bathroom. I had the carpenter to go in there to
put tbe shoe mold on the four houses down there,.
page 35 ~ and that made more than t1Je amount that I was
supposed to pay the window wasl1er, tlle $80.
Q. So that only $80 of all the money that you got from :Mr.
Levin was all that did not actually go into the job, is that right ·r
A. That is all I recall there.
Q. I want you to examine these, Mr. Gianpa, and tell me,
if you can, which of those checks did not go into those four
jobs.
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A. Do you know what the check is for 1 Is that for brick,
Mr. Lewis: If you do not think they went in there just lay
them aside.
The Court: Suppose we take a recess while be goes through
the checks.
(A short recess was taken, upon the completion of which the
following occurred:)

By Mr. Porter:
Q. Mr. Gianpa, I call your attention to check No. 5214,
which purports to be payment to an attorney for the relea~e
of the ground trust, and ask if you did _not see that letter
and okay that payment by your initials f
A. Yes, sir.
Q. Is that check all right?
page 36 ~ A. That's right.
Q. It is properly chnrg·cd ngainst the job, is it
not?
A. Yes.
Q. Now, referring to check No. 4490, where did you buy
your brick from i Mr. Gianpa, wl1cre did you buy your brick
from for that job 7
A. I bought it from the National Brick Company, and Mr.
Levin bought from United Clay.
Q. Now, I show you a bill from the National Rrick Company
for the same amount as the check, and ask ~von if that material
did not go on that job-the check is in the amount of $802.06.
A. It ,vent on Lots 25 and 26.
Q. The amount is correct, is it not?
A. That's right.
Q. So that check is all right?
A. That's right.
Q. Did you buy any material from 1\furphy & Ames?
A. Yes.
Q. Ship lap?
A. Yes.
Q. A thousand feet?
A. Yes, sir.
Q. Is not that in payment of that account?
A. I am not questioning tba t check. How did you.
page 37 ~ get that Y
(Discussion off the record.)

~
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By Mr. Porter:
Q.. Do I understand you, Mr. Gianpa, to say then that the
checks that you have separated here are the checks the proceeds of which did not g-o into the jobs, 25, 26, 27 and 28?
i A. Providing they have a bill to show for this amount and
providing they are on that job. There are some checks that
have different streets over there, that I have never heard of.
Mr. Porter: The following checks identified by Mr. Gianpa, the proceeds of which did not go into the jobs on Lots 25
throug·h 28, inclusive: Check No. 4659· and check. No. 4783,
dated January 9, 1948, to the National Brick and •Supply
Company, payee, in the amount of $243.40; check No. 5280;
check No. 5332 ; check No. 5801 ; check No. 5120 ; check No.
5215; check No. 5279; check No. 5606; check No. 5625; check
No. 5657; check No. 5721 ; check No. 5743; check No. 5793;
check No. 5744; check No. 5876; check No. 5794; check No.
5819.
The ,Commissioner: Any other checks?
Mr. Porter: Check No. 5990: check No. 6027; check No.
6318; check No. 6082; check No. 6450; check No. 4;727.
The Commisioner: Now go ahead and question him
about them.
Mr. Finley: Just to get the record straight, I did not understand him to say these are the ones that did
page 38 } not ~;o into the job. 'Fhese are the ones he questions
The Commissioner: He questions the authenticity of them
based upon whether or not he has the proper records to substantiate them.
Mr. Porter: Check No. 4528; check dated ,January 9, 1948,
payable to Ricba rel Gian pa, for $136.60; check dated Decemher 31, 1947, payable to Richard Gianpa for $500; check
dated January 12, 1948, payable to .Richard Gianpa, in the
amount of $232.50; check dated January 3, 1948, payable to
Richard· Gianpa, for $500.
The Commissioner: Are there any others that you want
to include in your fo;t, Mr. Gianpa-any others that you want
included in your list as being questionable items?
. Mr. Finley: These l1e does not question.
I

By Mr. Porter:
Q. Now, I am calling your attention to c11eck No. 6082.,
which purports to cover two items, one on Cedar Lane for
$34.47; did not that go into one of the houses on Cedar Lane Y
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A. What is that in front of thatt What is that street in
the Northwest Y
Q. We only charged you with the $34.471 is that righU
A. That's right.
·
Q. It is all right for $34.47 J
A. Yes.
Q.. Now, with respect to check No. 6318, in so
})age 39} far as that check is concerned with the Cedar
Lane property, which is $425.22.
.A.. And you have another here for $21.26..
Q. -is not that check all right in so far as Cedar 1<ane is
concerned?
·
,
A. Yes, but not this $2126.
Q. So that the check is correct for $425.2~ Y
.A.. Yes, sir. He would have to have a bill to show for that.
Q. I will ask you to look at that statement, Mr. Gianpa,
and see if you do not see that the amount of $425·.22 was
charged to your job and that the .Audubon Street house is
being cbarg·ed as a separate item on that Y
A. The bill doesn't correspond with the check.
Q. Mr. Gian pa, I call your attention to check No. 4659,
and ask you if the materials represented by that check and
that bill did not go on those projects¥
A. This check here"? There is an overpayment on that..
Q. ·vve are asking you about this check.
The Commissioner: Are you finisl1ed with the other one?
Let's go back to the otlier one you did not finish. Finish one
and then go to the next one. What check is that!
The Witness: No. 6318.
The Commissioner: You were asked whether or not the
materials shown in that amount and the bills· atpag·e 40 }- tached to it went into that job. What is your answer?
,
The ·witness: The figure of $365 went into the job, and the
check is for $425.
Bv Mr. Porter:
· Q. As a matter of fact, is it not $365~22?
A. It is $365.22.
Q. Coming ba·ck to check No. 4659, did that go into the job?
A. This check is all right. This amount is all right, but
there is still another credit on this job to take off the bill.
Q. But the check is all right?
·
A. According to the bill but there is a credit-
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The Commissioner: How much credit sl1ould be allowed
.
on that bill, Mr. Gianpa Y
The Witness: I don't know offhand. It's under $100.

By Mr. Porter:
Q. Now, referring to check No. 6082, Mr. Gianpa, I will ask
you if so much of that check in the amount of $34.47-

The ,Commissioner: What check is tllat?
1\fr. Porter: Check No. 6082.
The Witness: That is $34.47, but the elicck is $76.30. The
credit of $34.47 ~is correct.

By Mr. Port~.r.:
· ·Q. Now, referring· to cI1eck No. 5625, I will ask
page 41 ~ you if so much of that check in the amount of
$320.77, did not go in either one or the other jobs-!
A. This check is for $1,474. The $320.77 is correct.
Q. Now, referring to check No. 5793, I will ask you if fhc
proceeds of that check did not go into tlw job¥
A. This is all right.
Mr. Finley: What is tile amount of tllat clwck f

}\fr. Lewis : $113.65.
By Mr. Porter:
.
.
Q. Referring to cl1eck No. 5606, I w·iII rn~k you if the proceeds of that check did not go into tl1e job?
A. That is all right.
Q. Now, referring- to check No. 5120, did not the proceed~
of that check go into that jobf
A. This is all right.
Q. Now, referring to clieck No. 5794, did not tlle proceeds
of that check go into tlmt job f
A. It's all right.
Q. Referring to check No. 5332, I asl{ you if tlie proceeds
of that cI1eck did not go into that job f
A. That is all right.
Q. Now, referring to check No. 5090, I ask you if so murl1
of that check in the amount of $19.55, did not go on t.Tlat job Y
A. The $19.55 is all right.
page 42 ~
Q. Now, referring to check No. 5279, I will ask
you if the proceeds of that check did not go into tbe
job as represented by the invoices handed yon!
A. This is all right.
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Q. Now, referring· to check No. 5215, I will.ask you if that
· is not the check for the recording cost of the first trust on the
properties?
A. The total amount on this bill is $182.49, and the check is
$149.92. I paid that $32.57 on this here, didn't I?
Q. Is not the balance due on that bill $149.92?
A. But the total amount is $182.49 on aecount of the $32.57.
Q. Does not that checl~ represent the payment of the
balance?
' A. Yes; $149.92.
Q. Is that all right?
· A. That's a 11 right.
Q. Now, referring to check No. 6072, and so much thereof
that amounts to $147.70, I ask you if the proceeds of that did
not go into the construction f
A. The check is for $400.
Q. I asked you if so much. of that check is all right that
amounts to $147.70, and if it did not" go into that construction.
.
A. $147.70 is correct for that there.
page 43 ~ Q. Now, referri~g to check No. 5801, and the
vouchers attached, I will ask you if the proceeds of
that check did uot go into the construction Y
A. This is all right.
Q. Now, referring to check No. 4783, and the voucher astached to it, I ask you if the proceeds of that did not go into
the construction? ·
'·
A. This is all right.
·
Q. Now, on check No. 5743, I will ask you if that is not
your endorsement on the back of that check, and if you did
not receive money for that for the jobs as stated on the front
of the check Y
A. Yes, it is my endorsement, and my wifc 's endorsement.
But on here it is Lot 45. There is $35 which has nothing to do
with these four lots, that is charged to Lot 45, and I had money
coming from there, too.
·
Q. Are the amounts as stated for Lo.ts 25, 26, 27 and 28
correct?
A. Yes, it is. Lot 45 is the only question in this connection,
.
and it is $35.
Q. Very well, sir. Now, referring to check No. 5657, I will
ask you if the items on that chargeable to Lots 27 and 28 are
not correct, and if you did not receive the money on those?
A. You have Lot 45 here, w,1ich you skipped. It
page 44. ~ has nothing to do with these four lots.
Q. Yes, sir. I am asking you only for Lots 27
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and 28, as listed on this check, and if those amounts are not
correct?
·
A. Lots 27 and 28 is all right.
Q. Now, do you know a man by the name of Sy Wagman T
A. No, sir.
Q. Did you buy any brick in May 1948 from the National
Brick Supply Company T
A. For them jobs?
Q. Yes.
A. If you ha_ve a bill, I did. I don't know offhand about the
dates. I did buy my materials off National Brick Company.
Q. I will show you a check, No. 5280, and ask you if that is
not in payment of an account at the National Brick Supply
Company!
A. Yes. If you have the bill on this $921, it would be correct
if you have the bill on that. That is $921.48 .

.

Mr. Porter: If your Honor please, I would like to reserve
the right to produce the voucher and the bill on that. We
thought we had them all here for everyone of these.
Tlie Commissioner: AU right.
By Mr. Porter:
Q. Do you know a man by the name of Phillip Kay¥
A. There was a paperhanger on the job that
page 45 ~ Mr. Levin brought out on the job.
Q. Did you see him on the jobf
A., Yes, sir, if his name is Phillip Kay.
Q. And he did the paperhanging on the job, did he not?
A. Yes.
Q. Do you know· how much he charged for those jobs?
A. No, I don't.
Q. Now, referring to check of December 31, 1947, and made
payable to yourself, I ask you if you did not receive that
amount of monc~r, $500, and apply it to those jobs Y
A. I received the money. That is my signature on the back.
It says "advance on Lots 27 and 28".
Q. And that is where the money went, is it not?
A. If you have a duplicate showing this check, that is where
the money went to.
Q. What do you mean by ''duplicate''?
A. Well, you have a three thousand dollar check over there.
Q. Well, I am asking you about that check.
A. I received this money.
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Q. Ref erring to the check which is dated ,January 3, 1948,
and made payable to yourself, for $500, I ask you if you did
not receive that amount of money and apply it to the jobs as
listed on that check i
page 46 } A. Yes, I received this check. That is my signature on the back. But you have to have another
-check of $500 reimbursed to Nathan Levin, I believe it is.
Q. All right, we will get around to that. That went on the
job?
A. That's right.
Q. I show you a check dated January 9, 1948, and made payable to yours.elf for $136.60, and ask you whether you received
that money and whether that money went on the job?
A. It says for labor on Lots 26. I got that money.
Q. And the check dated January 12, 1948, made payable to
yourself for $232.50, I will ask you if you did not receive that
money for the items listed on that check?
A. ·1 did.
Q. Do you recall buying any brick f'rom the National Brick
mid Supply Company on January, 1948, in the amount of
*240.12, which you requested Mr. Levin to payY
A. You have g·ot to have a bill to show for that there. It is
for them four jobs.
Q. I will show you a statement from the National Brick and
Supply Company, and if you will look at the bottom of the
statement under credits, and ask you if you do not see a credit
of $240.12 rendered by that check?
.
A. On the bill it says $240.12, and that is the amount of the
check, which was due. He paid this after this bill
page 47 } here, it is supposed to be before. On January 9th
the check was paid and ,Jan nary 15th it was put on
the bill. They put a credit on there. This is all right.
Q. Now, Mr. Gianpa, with respect to the change in the plans
or in the construction of the houses, is it not true that every
change that was made increased the valuation of those
properties?
A. To a certain extent. The houses were so big and you
can't make a lot of increases in the house there because vou
<·nn 't.get your money out of it.
, "'
Q. Is it not true that the stoops that you originally put on
those houses were not approved by the F. H. A. and had to
l)e changed?
A. I never heard of anything like that.
Q. And is it not true that additional windows were put in

~
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the attic to make more light up thel:"e for the additional' room!
A. No,. sir., It was in tlie bedroom, one window there, and
}fr. Levin wanted to put a double window in there.
Q. And that increased the valuation of the house, did it
noU
A. It didn't increase the valuation of the- house there; it
just made two windows in the room there. It made it better.
Q. And you say tl1at the reason that you did follow his
suggestion, was that he promised you a job out in
page 48 ~ Maryland in building three hund1·ed more houses,
is that rightf
A. Yes,. he· did. He told me to make these jobs look good
nnd that the-that he wanted me· to build so many houses in
Maryland.
Q. And that was an inducement for you to make these
particular changes that you made, is that right I
A. I didn't have to make them.
Q. And you never objected to their being made, did you¥
A. I told him it was going to cost money. I said, ''If you
want to change them, all right, I will change them, but that
costs money every time you tear out and replace.''
Q. How much did a window cost, Mr. Gianpa?
A. I should say that the repairing cost altogcf.11er-plastering and all-roughly about $100, the window and tearing the
hricks down and bricking it a1·onnd again and the plastering
of it.
Q. How much did the actual differences in the change of
construction amount to f
A. I don't know. I never figured it out.
Q. Could yon estimate it?
A. I can tell you roughly.
Q. All right, sir.
.
A. About thirty-five hundred dollars ..
Q. Could yon break it down for usT
A. No; nobody ever asked me to.
page 49 } Q. Mr. Gianpa, yon never had any difficulty at
an~ time, did you? When you wanted money you
went to Coloma} Investment Company and they always gave
it to you when you asked for it, did they not?
A. With security.
Q. ·what do yon mean "with security'"?'
A. I had to have some security to get the money.
Q. You mean the deed of trust w.as your security?
A. That's right.
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Q. And when you were building and needed money to pay
the hills, yon went there and got the money and there was no
question raised about it at all, was there f
A. On these four jobs?
Q. Yes.
A. "\Vell, I had to give an account for it.
(J. They never questioned you about it gl
A. They asked me ancl I told them, and if it was all right
they gave it.
Q. They never denied giving you any money at any time Y
A. No.
Q. Mr. Gianpa, taking the hou·ses in their present stage
of completion, how much money would you estimate has gone
into the house on Lot 25 '¥
A. HowmuchY
Q. Yes.
page 50 ~ A. I never estimated it.
Q. You never estimated iH
A. No.
Q. As a building contractor, how much do you think has
gone in there?
A. I would have to figure it all up. I can't give you the
figures on it.
Q. How much do you think it would cost to build the house
on Lot 25Y
A. Ordinary?
Q. I mean as it is now.
A. No extras or nothing V
Q. As it is now.
A. As it is now Y Over ten thousand dollars.
Q. And how about Lot 26 f
A. A-round the same figure. It may be a little more or it
may be a little less.
Q. How about Lot 27?
.
A. About approximately twelve thousand.
Q. And Lot 28 Y
A. It would be the same thing.
Q. Twelve thousand dollars?
A. Yes.
.
Q. So your own opinion is now that over forty-four thousand dollars has actually-it has actually cost over
page 51 ~ forty-four thousand do11ars to put those houses in
.
their present condition 7
·
A. You asked me how much it would cost what is on Lot 25.
Q. I do not think I asked you that. I thought I asked you

,
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how much money has it been necessary to spend to put the
house on Lot 25 in its present condition?
A. Well, it ";'OUld be six hundred dollars less than what I
said.
Q. Six hundred dollars less?
A. Yes.
Q. And you said' over ten thousand dollars Y
.A. Yes.
Q. How much over ten thousand?
A. Pretty near eleven thousand, with all the changes and
all the extras and all the pipe, and all that.
: Q. You said on Lot 26 ·over ten thousand dollars. How
much-more?
·
A. It would be close to eleven thousand dollars.
Q. And on Lot 27, Mr. Gianpa, you said over twelve
thousand dollars.
A. I said about twelve thousani). dollars on Lot 27-about
eleven five ·or eleven seven.
· Q. Has actually gone into the building t
·
A. Yes.
page 52 ~ Q. How about Lot 28 f
A. About eleven five.
Mr. Porter: That is all.

By Mr. Lewis:
Q. Mr. Gianpa, do you know how much it actually cost you
in money for the work that you did on those jobs T
A. No.
Q. You do not know Y
A. I don't know. I can give you a rough idea.
Q. Did you put any of your money into these jobs in addition to what you got from Mr. Levin?
A. I had part of the lot money and my time and my money,
and my labor.
Q. You put your own labor, and your own time, and some
, of your own money plus what you drew from Mr. Levin into
these houses Y
A. That's right.
. Q. And you never had an accounting as to actually how
much you ·expended in each house Y
A. That's right.
Q. Where is Lot 45 located?
. 'A. Across the way from this job.
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Q. And that is on Cedar Lane alsof
.A.. That's right.
,
Q. ·what hundred block is that f Is it 600 block
] >age 53 ~ or the 700 block, or what?
A. It is the 600 block, I believe.
Q. That is the one that is called 615, or the 600 block is ~ot
45, is it not Y
A. That's right.
Q. ··was that house where you were working-

:Mr. Porter: If your Honor please, I object to any evidence
touching on Lot 45. I understood that we had disposed of
that and that your Honor had sustained the objection before
when it was made.
The Commissioner: What is the purpose of your ·question?
Mr. Lewis: I wanted to find out if Lot 45 was built on at
the same time, and whether he knows if all of these materials
went into these house or the one on Lot 45, and if he has in-.
eluded them in this accounting and wl_1ich in fact w~nt t_Q
Lot 45.
The Commissioner: Do any of these indicate.that?
:Mr. Lewis: Some of them indicate the 600 block of Cedar
Lane.
The Commissioner: I think you are entitled to question him
along that line and specifically as to any item shown on those
8tatemeuts and included in those checks as to any other house
than the four houses;
page 54 ~

By Mr. Lewis:
Q. Did you have any other construction loans

from the Colonial Investment Company at the same
time that you had these four houses?
A. No. I was almost finished with Lot 45, and I started
these other four houses aeross the way.
Q. Did you do work on Lot 45 after January 1, 1948, which
is rig·ht across the way from these houses?
A. I did.
.
Q. These various lumber bills that you have from Galliher
& Huguely, did you order that lumber yourself or did the
Colonial Investment Company order iU
A. I gave the Colonial Investment Company the list.
Q. Did you give them a written list of what you wanted?
A. I gave them a rough list; yes, sir.
Q. Was it ordered in your name or in their name?
A. In the name of Colonial Investment.
..J
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Q. Have you ever gotten back the list that you ordered to
check to see whether it corresponded with what items these
bills were made to the Colonial Investment Company!
A .. Yes. These bills all go into them houses there ..
Q. They have one under date of January 26, 1948, for 615
Cedar Lane, Falls Church. That address, 615 Cedar Lane,
is Lot 45, is it not? It is marked on the bill for 615 Cedar
Lane.
A. They made a mistake in the address on that there.
Q. Tlmt is what the bill from Galliher & Huguely
page 55 } is marked, ''615 Cedar Lane'', is it not¥
'!{._. Yes, sir.
Q. Did that lumber go for 615 Cedar Lane or some place
else¥
A. It went to the other four houses.
Q. How do you know that¥
A. Because at this time here-fourteen squares of roofing-it didn't go to that job-four squares of shingles-that
didn't go to that job.
Q. On what job!
A. On Lot 45.
Q. Where did tlmt sixteen squares of shingles go to¥
A. ~,ourteen squares. It went to 27 1 I believe it is.
Q. Now, in January, 1948-January 14th-that is right at
the first of the year-were you ready for roofing on that job or
on these four houses t
A. This don't go on that job. It don't go on that job..
Q. ·what do you mean '' it don't go on that job" f
A. Because January 14th1 I wasn't ready for that.
Q. ·what is the total on that page of the items that they
I1ave charged on there¥
·
A. It is $119.80.
Q. That does not belong on those four IlouS'cs, does it Y
A. No. I wasn't ready for that.
page 56 ~ Q. Did you not just start those houses in tile
:first part of January f
A. January, '48.
Q. Yon started them the first part of J armary,. did yon not T
A. That's right. I started laying block the first of January,
New Year's Day, and worked a half a day and got rained out.
Q. And you would not have any nse for any asphalt shingles
that you ordered then and that were delivered to yout
A. No, sir.
Q. Now, those other items that you have on the first page,
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paint and so forth, that is under J anua1:y 6th, four days after
you startedA. That is all right because that is your joists and your
two by four's.
Q. That was ordered at that time T
A. Yes. The foundations.
Q. Now, coming to this Hudson Supply bill, check No. 6082,
$34.47, it just has account rendered. Did you ever see that
bill or order that materiaH It just has a note from Mr. Levin
saying to charge it to the Gianpa job.
A. Yes; this was picked up by my man. This is all right.
It went for the four jobs.
·
Q. You say that your man picked it upY
page 57 ~
A. Yes. 'l,his is a warehouse ticket.
Q. It is marked "delivered"., is it not?
A. He went there anvwav. It is marked "delivered".
Yes; they brought it thei~e. "
Q. Were you buying all of your material from the beginning· on this job in the name of Colonial Investment Company
and not in your name 1
· A. I bought some in my umne and what I couldn't get at
the time Colonial Investment Company got·it for me, and they
paid it when the bill was due.
Q. What I mean is like this: At the very b~gir1ning your
Galliher & Huguely bill is in the name of tbe Colonial Investment Company; did they order it !
A. They ordered it.
·
Q. And this Hudson Supply bill is billed to the Colonial
Investment Company, and it does not have your name on it
any place. · Did you order it direct from them or did you
give a requisition to Mr. Levin to order it for you Y
·
A. Well, I gave an order to 1\fr. l..cvin to order it for me.
Q. You wrote out a report for him 1
A. Yes.
.
Q. Do you know what hccame of t.l1ose materials that you
asked him to per~onally purchase for you?
page 58 ~ A. I put it down on a rough piece of paper.
Q. And you gave l1im the piece of paper?
A. I would tell him to write it down and be would write it
down, or Mr. Levin wouldn't know what I wanted.
Q. I show you this one dated February 25, 1948, showing
the invoi~e of February 10th, and ask you if the ~rst page
of this bill is'not markecl for 617 Cedar Lane, and if that is
not othe1~ than these four houses, and tllat was purchased .a
month after
vou started conRtruction?
.
0

~
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A. This is for the four houses because these window frames
and the door jamb, you have to have these to start right away
to framing your house.
Q. Do you know why it is marked ''617 Cedar Lane"?
Were you buying merchandise then for 617 Ceda~· Lane also¥
.A.. No ; they mud~ a miRtake in the block. It was the
7-hundred. block. They made a mistake.
Q. They have the other bills marked 701, 715.
A. They made a mistake in that address there. When you
first start your job you have to have window frames for-and
door jamb-----for the whole house.
Q. Were you. ready for asphalt shingles by February 10th
on those houses? w· ere you ready for shingles on those four
houses five weekR after vou started? .
.A.. I was readv for 01ie house.
Q. \T ou were ready to put shingles on within
page 59 ~ four or five weeks?
A. Yes, Rir.
Q. It is marked "shingles''?
.A.. That is the one house; y(•s, sir. It was a brick veneer
house. You put your framing up there and you put your
roof on before you roof it in.
Q. This National Brick & Supply cbeck No. 5280-the one
they reserve the rip;ht to bring in the bill-tl1ey show a bill
from the National Brick & Supply Company of January 15th,
which is in your name, and showing the amount of $839.22
credit on there. Do vou have another brick bill besides that
one for the National Supply?
.A.. I believe there were three bills in that company there.
Q. You do not know whether they paid that January bill
or notf
A. They paid all my bills at thiR company, I know that.
Q. You do not know w11ethClr this check is for it or notthis nine hundred dollar check for this eight hundred dollar
bill?
· A. This is all right. This states the street address and
the company. If you have .the bill to prove that there-this
check is all rip:ht. J am pretty sure this check was-this
money was in tlrnt job there.
Q. Now. on thig check No 5742.. which is payable
page 60 } to yon and which is marke.d labor, glazer, window
cleanimr. and it is marked bv lots. w11en vou .received that monc~; lrnd y01i given him biils that you had personally paid out of your own pocket? When you got that
check, had you previously to that giYel} bills or statements
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to Mr. Levin to cover the items that are listed and typed on
the check!
A. vVell, this check is all rig·ht except this Lot 45 on there.
That is the question in the check here.
· Q. I mean, did you just go in and tell Mr. Levin that you·
spent that money and he drew a check, or did you give him a
billy
A. At the time I would go in there and tell him what I
8pent and at the same time I told him what I had to pay out
and Mr. Levin would give me the check.
Q. vVho paid the payroll on these jobs 7
A. I paid the payroll, and I used to go into Mr. Levin and
give him my figures, or to the secretary, of how much I needed
for. the payroll, and I would get receipts off the men, and I
would bring in-not all the time but most _of the time-the
receipts to Mr. Levin.
Q. Did he make a check to you for that money, or did you
get the money to pay the payroll 1
A. Mr. Levin gave me the money and I cashed it. I put
it in my bank and cashed it and I paid my men off individuallv.
page 61 } Q. Did he make a check for the amount of the
payroll that you took int
A. That's right.
Q. And have you sern those checks here made payable to
vouY
.. ....~. Yes; he haR on the check there what it was paid forjust like that check you just showed me.
Q. Have you seen checks in that bunch made payable to
you and marked "for payroll"?
A. Yes.
Q. All of your pay1·oll checks are in there for these jobs?
A. That's right.
Q. In other words, you did not ~et any payroll money except what is in this bunch-that is the bunch you have approved as ok~y?
A. All the money I g·ot.
Q. All these checks in this lmnch with the rubber band
around them vou 1rnve 8een and received f
A. A11 these checks that you Raw, I got 011 the job.
Q. Now, Mr. Gianpa, at th(_), time you made these loans,
did you have any arrangement or any agreement-written or
otherwise-with Mr. Levin that yon were going to pay him
anything-any bonus or any commission-any salary, or anything!

,,
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A. No; but lfr. Levin wanted a bonus commispage 62 } sion on there. I believe I signed the letter to that
effect.
Q. You signed the letter!
A. Yes, sir.
Q. Have you g·ot a copy of the lettc-r 1
A. I don't think I have.
Q. And it was a letter prepared by him'!
A. Yes, sir,.
Q. I would like to call for such a Jetter, if they have one
at this time .. Did he ever give you a statement of what yon
owed him· for commissions or bonus or services that he was
doing in conn~ction with this transaction f
A. I also signed a letter to that effect.
Q. He claims that you owe him, and he is charging it on
this loan of these four houses, the sum of $2,15'9.86.
A. What is that for!Q. He says that you agreed that you would pay a commission of five per cent for money advanced on account of the
construction loan as of the date of the aforesaid amount is
due and owing-that is what he says-in the amount of
$2,159.86.

· A. If I signed tlrnt letter and if be wanted five per cent
of the commission on the money that he loaned out., I owe liim
the money.
Q. You knew thnt you agTeed to pay it and yon did it by a
1
written statement, is that right Y
A. By a written letter.
page 63 ~ Q. Did you sign as President of tl1e Aiinon Cor-pora ti on authorizing a de<lrrction on the account of
the loan for a commission or for anything else t
A. On what loan 7
Q. The fifteen th01isand dollars Alinon · Joan.
A. I don't believe I signed anything.
Q. You did not autllorize anything to be cleclucted from Hie
Alinon loan f
·
A. No.
Mr. Lewis: I tl1ink thnt is a TI.

By Mr. Porter:
Q. Mr. Gianpn, going back to your examination, here, you
made a statement that all the checks and all the· bills in this
group, here, actually went into those houses, and now you

state that-
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Mr. Lewis: I do not want to interrupt you, b.ut I do not
believe he pointed out certain specific exceptions. · He said a
lot of them were all right.
.
Mr. Porter: (Continuing.) -certain i terns of shingles,
which were billed undc•r the date of January 14th, did not
go into any one of t;he four house1,. Where did they goY
The Witness: On Lot 45.
By Mr. Porter:
Q. Lot 45 was completed back in 1947, was it not?
A. '47 or '48.
page 64 ~
Q. 19471
A. No.
Q. The roof was on on Lot 45 on the 1st of January, 1948,
was it not? ·
A. No. If I got them shingles on January 14, 1948, it
wasn't completed.
Q. Was the roof on?
A. No., there was no roof on that I needed shingles for it.
Q. When was Lot 45. completed 1
A. Well, there is a check showing what was done on Lot
45.
Q. Did these shingles go on Lot 451
A. It didn't go on those four houses. It went on Lot 45.
Q. These were- the shingles for the roof?
A. Yes, sir; blue black.
Q. For Lot 451
A. Yes, sir.
Q. And those shing·le~ went on Rometime during January,
1948, is that right?
A. That's right.
Q. Do you ,recall when the com;;truction loan went on Lot
457
A. I don't.
page 65 ~
Q. ,vas it in the May of 1947 f

Mr. Lewis: I object, if your Honor plea~;c, because the
record speaks for itself when it wai;; recorded.
The Commissioner: He is entitled to ask him about it.
By Mr. Porter:
Q. It was in May, 1947, was it noU
A. I don't recall the da tc.
Q. Was it not in the early part ~f 1947?
A. I guess so.
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. Q. You mean to i::ay that the roof was not on in January,

19487

A. I don't know when that roof was on. I couldn't give you
the exact date on that.
Q. As a matter of fact, Lot 45 was entirely complete with

r

the exception of some minor details by January 1, 1948, was
it not-except for a leaky basement f
A. I don't recall when it was completed.
Q. How much money did you put into these four houses,
. Mr. Gianpa?
A. I never figured it out.
Q. How did you put it in, by checkf
A. Cash.
Q. How much cash did you put in!
A. I never figured it out.
page 66 ~
Q. Could you estimate how much you put in Y
A. I know one thing, that I ·gave Mr. ·wmiams
five hundred and 8ome odd dollars on the four houses for
the water.
Q. Is that all you put in?
A. And there is a lot of things I never figured out.
Q. Did you keep any books of account to show how much
money you put in?
A. No.
Q. Would your bank account i;;}10w 110w much money you
withdrew from your bank account?
A. No.
Q. Not your bank account?
A. No.
Q. When you were building these houses, Mr. Gianpa,, did
you not stockpile your materials on this job for the four
houses? Did you not order in advance 1
A. Certain thingi;; you have to order in advance, surh as
lumber, blocks and windows.
Q. What is ship lap, Mr. Gianpa f
A. It is insulation board that you put on top of your 2x4 's
when you have a brick veneer house, you cover that in with.
ship lap and tl1e11 you put one row of bricks all over the
house.
Q. Well, you ord~r.ed that-a tboui;;and feet of it-from
Murphy' & Ames on ,January 3d f
page 67 ~ A. I ordered it sometime; yes, sir.
Q. Jr,; it not entirely possible that you ordered
the blue black shingles from Galliher & Huguely on January
14th for these four houses Y
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A. No, sir. I couldn't answer that.
Q. You would not deny it Y
A. I couldn't answer it. The ship lap and the shingles are
two different things.
Q. Do they not go on practically the same time-one operation right after the other Y
A. No, sir. You have to put your first floor up, your second floor, the attic and your roof, and you put your ship lap
as you go up-you put your ship lap up. You put your first
floor and then you put your ship lap, then the ceiling joist
and then the second floor, and you put your ship lap on, then
you put your roof 011, and then you put your shingles., then
you have your roof shingled in.
Q. What is the color of the roof on Lot 26-blue black?
A. I don't know offhand.
Q. Is it not biue black?
A. I know there is a couple of them blue black.
Mr. Porter: That is all.
.
l\Ir. Finley: I would like to ask one question.
RE-DIRECT EXAMINATION.
By Mr. Finley:
page 68 } Q. ,vhen you made this transfer to the Alinon
Corporation from your own name and your wife's
uame, did you have a deed for it 1 Did you have a deed prepared?
A. Yes, sir.
Q. Who did you get to prepare the deed?
A. The Adams, Porter & Radigan office.
Mr. Porter
cl1ecked it over and recorded it.
Q. Was he familinr with what you were doing?
A. Yes, sir.
Q. Did you explain what you were doing to him f
A. Yes, sir, and he checked the corporation loan so that
it was all riµ;ht, and then I sig·ned it and recorded it-the office recorded it.
Q. ,vhen did you first hear a.bout the existence of this case t
A. When they were advertising Lot 45, a week after Mr.
Hog·e told me about it.
Q. Do you know approximately what date that was?
A. No, I don't. That was before-within the last y~arI know that.
Q. Did it occur to you that it might be a good idea to come
in and answer it?
·
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A. When Mr. Hoge told me about it-lie read·it in tbe newspapers-I didn't know nothing about it.
I called up Mr. Levin that day, and asked him
page 69 ~ what was he doing with Lot 45. He said he was
foreclosing Lot 45.
So I told Mr. Le,1 in the agreement which we made, ,,·where
is my equity"f I left it up to Mr. Levin to fix it up and sell
it, and ij there is any equity in there, I was· to get it to pay
my creditors off.
Q. That was after you first heard about the existence of
the case that we are in today!
A. That's right.
Q. Did it occur to you that it would be a good idea to def end yourself in this case!
A. No. I thought Mr. Levin was going to take care of
everything o_n that. He was foreclosing· and nothing I coulcl
have done-T did business with !fr. Levin and his oflice and
they waited for trusts that were overdue for six months and
a year-. I trusted Mr. Levin, and that·is why I didn't bothel"
with the case.
Q. Where were you living· at this time¥
A. I was living in Maryland.
Q. Where in Maryland?
A. Near Laurel, Maryland.
Q. Were you in touch with 1\fr. Levin at this time!
A. What do you mean 1 was I in touch with him 1
Q. Did you-hear from llim or go to see him or did he write
to you Y
A. No, Mr. Levin didn 1t tell me nothing about
page 70 ~ what was going on.
Q. I mean at this time?
A. At this time? Only when I called 1\fr. Levin up.
Q. Did you call him up during this time after vou moved
over into Marylandf
·
A. After I found out about the foreclosure; yes., sir.
Q. _Did he ever call you down there? Did he ever know
where you were living· f
A. Yes; Mr. Levin had l)een at my l10use several times.
He didn 1t catch me in a couple of times hut l1e was in mv
house, and he had a little snack there. He knew where I
lived.
Q. And who to.ok care of all the paper work on the building of these four houses f
A. The mortgages?
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Q. All the office details, all the bookkeeping, and account·
ing, and whatever there was¥
A. The Colonial lllvestment Company-Mr. Levin's office.
Mr. Finley: I believe tbat is all.

},URTHER RE-CROSS ItlXAMINATION.
By Mr. Porter:
Q. Mr. Gianpa, as a matter of fact, did you not know at the
time that the attachments were served that you were being
sued because you picked up the attachment that was posted
on one of the houses and broug·ht it into Mr. Levin,
page 71 ~ did you not!
A. No. "What attachemcmt was that nowt
Q. The suits on these four hom~es down there.
A. I believe I picked np one, the Chcrryclale Cement Block
Company.
Q. Yes, and that is this suit.
A. Yes. I told Mr. Levin that I owed this man this money.
Q. Why did you say that Mr. Hoge told you about iU
A. Mr. Hoge told me about the forecloRure.
Q. You said that the first you knew of it, the suit, was at'
the time of the foreclosure.
A. I was referring to the foreclosure, and not to the suit.
Q. You did know about the suit 1
A. About one suit; yes, sir.
Q. As a matter of fact, Mr. Oianpa, you abandoned that
job out there, did you noU
A. No, sir.
·
Q. Did you not run away from the job., and did not Mr.
Levin chase all over Maryland to try and find you and to get
you to cbmplete it?
A. What do you mean hy ''chmw" f
A. Did he not come to ~ee vou t
A. He come to see me. He come there two or
page 72 ~ three times and I saw him once. I know he came
another time and I wmm 't home.
Q. And he tried to get you to coll!e back and complete the
construction?
A. No, sir. He just wanted to talk to me.
Q. Did you ever call at Mr. Levin's office after July 29,

1948?
. A. I called him. I wn~ Rnpposec1 to go in and see him, and
I couldn't make it, one time, and I lmcl gone in after that,
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and it was pretty late, and he wasn't there. I went on a ·
Sunday there and I talked to the real estate fellows in the
office.
.
Q. And you never got a check from l\fr. Levin or his company after July 29, 1948?
·
A. I don't know now.
Q. Now, do I understand you to say that with respect to
Lot 45, it was yom understanding that Mr. Levin was to pay
the bills on that lot T
A. There was two bills to be paid; Cherrydale Cement
Block and at that time McCrea. I called your office, Adams,
Radigan and Porter, and jifr. Kendrick come into your office,
and we had a deal there to pay Mr. McCrea, and I signed the
agreement-that was a six hundred and some odd dollars
bill.

r

Mr. Levin told your office that he will pay McCrea 's bill
out of them four houses. and that he will break
page 73 }- them down individually 011t of the proceeds of my
equity in 'them houses.
Q. Out of your equity?
A. Yes., sir.
Q. Do you have any equity in there1
A. At that time I had plenty of equity..
Q. Did you attend the foreclosure sale?
A. No.
Q. If you. had any equity, why did you not attend the foreclosure sale to protect your equity?
A. I told Mr. Levin that the letter agreement which we
made and Mr. Lfl·in said, "I am going to foreclose." I said,
"Don't foreclose, I want to pay my creditors off."
Mr. Levin said, "I will foreclm,e and wipe out your creditors at fifty cenb; on the dollar.'' That is what he said.
Q. And you considered that you had equity in that.house?
A. Yes, sir. I figured over eight thousand dollars was my
equity in the four houses, and over four thousand dollars in
Lot 45.
Q. And you did not take enough interest in it to attend the
foreclosure sale?
A. I gave the deed to l\Ir. Levin's office. What could I do?
Mr. Porter: That is all, sir.

By Mr. Lewis:
Q. Did you have any conversation with Mr.·
page 74 } Levin about not at.tendin:,r the foreclosure sale?
A. Mr. Levin_;.! wanted to try to make a deal
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with my creditoi·s hut ~fr. Levin told me not to pay nobody.
Q. And that is why you did not go?
·
A. Mr. Levin to]d me if I paid Mr. Charles A. Toone, it
would make it bad for me in court.
Q. He told you thatT
A. Yes, s'ir ; he told me.
Q. ·when did he tell you that!
A. Two weeks ago, and even yesterday he told me that they
had a warrant out for me over _here and that I shouldn't go
:and appear in com·t over here. .
·
Q. In other words, Mr: Levin talked to you daily and told
You not to come over here?
"' A. I didn't know anything. He said, "Don't go to court.
He has a warrant out for you and he is going to lo~k you up.''
I told him that. I had nothing to hide and I was going to
be here.
Mr. Finley: That is all.
Mr. Porter: That is all.
Mr. Lewis: I would like to call Mrs. Gianpa.
Thereupon

KATIE iL GIANPA
was called as a witness by counsel for the Complainant, and
having been duly sworn, was examined and testified as follows:
lJage 75 }

CROSS EXAMINATION.

By Mr. Lewis:
Q. You are Katie :M. Gianpa, the wife of Richard Gianpa 7
A. That's right.
·
Q. The owirnrs of the four lots that we liave been talking
a bout in the Birch Subdivision, that is, Lots 25, 26, 27 and
281

.

A. I don't know whether we own it or not. Isn't it recorded in the other people's name? \Ve have an interest in it,
we hope.
Q. Have you been informed. by nnyone that the Circnit .
Court of Fairfax Oountv in this suit has set aside the deed
tlmt you and your husband signed to the Alinon Corporation?
A. Yes.
Q. And put tl1ose lots back into your names Y
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A. We didn't know they were put back in our names. I
know they tried to set it aside. I had a paper here that the
Court mailed me. This thing here. I asked Mr. Levin if he
got one. He seemed to be taken abaek from what he told me.
Q. This is the Oommissioner 's report in the present suit
that yon received in the mail from the Court'?
·
A. I got that in Laurel. I didn't know what it was.
Q. And you took it down to ]fr. Levin¥
A. Not right away. I didn't know anything. I gave it
to you two or three weeks ago, wasn't iU
Q. And what did he say about it Y
page 76 ~-- · A. He said J1e never got one of those and we botI:r
·1ooked to see what trusts they were binding. That
is a trust-against Lot 45 that Mr. Levin had paid off, and it
shouldn't be. I gave Mr. Hilton the money.
Q. He had a trust on what property f
A. On Lot 45. He had J1is first and second trust on there
and he paid Mr. Hilton off -on this-$275. l\fr.· Hilton didn't
- I called his attention to that.
Q. Particularly about these four lots, that is, Lots 25, 26,.
27 and 28, which the Court has already set asi<le and put back
in the name of Mr. Gianpa and yourself, and has ruled to dat~
that these lots are subject to certain judg1nents including· the
Cherrydale Cement Block Company, and also subject to the
legitimate balance due on trusts that you and your husband
made on these lots, did you, as a signer of the first trust on
the four. lots in question, ever receive a.n accounting from ]\fr.
Levin or.-tl1e Colonial Investment Company showing that they
have paid you twenty-eight thousand dollars on those trusts!
A. Well, no, it wasn't broken down. ,vhen they made the
trust they gave it all to us rig·ht away. There was sort of an
understanding.
Q. What was tllc understanding?
A. Well, sometimes tl1erc would be an understanding and
again it wouldn't. This wµsn 't actually an underpage 77 ~ standing. He started on one job and it started developing into others, such as paying bills for us,
like my husband told you, as we went along. It was a great
help when he did, we needed the money.
Q. Did you ever ask for an accounting as to what you disbursedf
A. As we go along Mr. Levin would keep reminding us. In
other words, by his reminders it more or less would remind
us bow we would spend it. At the time I thought that-he
would say you disbursed approximately so much.
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Well, I guess 11e couldn't actually break it down himself,
probably some checks were in the bank then. But my husband
got a rough figure. He really attended to that part of it. We
had a rough figure.
Q. You know that you signed a deed conveying these lots
that are now in question along with eig·ht 01· ten other lots that
were in your name to the Alinon Construction Company Y
A. Yes, I know that.
Q. Why did you do that¥
A. ·well, at the time that was done we had built another
house, and which at the time it was done ~;omebody was suing
for sixty thousand dollars, and we went into ;Mr. Porter's
office-in fact, we talked to M:r. Porter-and asked if he
would help us to straig·hten it out. It wns an unjust claim.
We were insured for thirty thousand dollars. A child broke
bis leg and the mother wa8 supposed tQ have been
page 78 ~ pregnant and was supposed to have a miscarriage,
when this child came up.
Q. In other words, you transferred the property to the
Alinon Corporation for the sole purpose of any judgment that
might be made against you f
A. To protect ourselves, I thought. ,ve didn't have anybody-as you can check the records. Mr. Levin was going
to give us :fifteen thousand dollars before the Alinon Construction came up because he had already made up ~ trust in my
husband's name and mine, if I am not mistaken. He had a
lady working for him who had drawn the trust. They wanted
to put other names but we wouldn't. They didu 't understand
wl1y we done it at that time.
Q. Did he ask you why you did it f
A. Yes, sir; we told them why.
Q. At the time you signed the trustA. Yes, only about that sixty thom,and dollar suit, though.
Q. -you told Mr. Levin also that you owed this Cherrydale
Cement Block Company note of twelve hundred dollars, did
you not, and did he not see the note 1
A. I don't know exactly the amount of the note. I don't
know.
.
Q. Did you tell him tliat you owed these other monies in connection with these houses?
A. He knew that that was for bricks on Lot 45.
page 79 ~ I don't want to contradict my husband but either
he didn't think or he was mistaken.
Q. You just tell us what transpired.
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A. There are a couple of things l1e said, and I do believe
he was wrong about it.
Q. You just tell us what you think is the correct story.
A. About Lot 45?
·
Q. About anythihg.
A. That was supposed to come out of Mr. Levin, and that
Toone business was against it. But after all he had trusts
and it shouldn't have affected it. In fact, all of this stuffwhen I talked with 1\fr. Levin, talked to him about these judgments and things-by rights, when you talk about conveying
the property up and everything, it shouldn't affect those
houses. Do you know what I mean f By doing it as a personal thing, and that he was going to help us and we were
going to help him, but how, I don't know. We were going to
build those houses-those three hundred houses-over there
and he was going· to manage our hou~es for us, and that is
what we were going to do.
Q. When you i.;ig·ncd this trust, why did you sign the deed
as a officer of the Alinon Corporation and conveying all four
of these lots to hh, son-in-law?
A. Well, at that time, Mr. Levin was going to
page 80 } finish whatever was going to be done to the houses.
He knew I didn't have any more money to turn to.
Q. Did he ask you to convey them¥ .
A. Yes. Mr. Levin said it was for our protection, and Mr.
Levin did that. It was to protect us against creditors or anybody else.
Q. And the Aliuon Corporation turned around and conveyed these to tl1e son-in-law?
A. Yes, sir; that was conveyed before he-they were on
record for a pretty good while. If they had been put on
record before this started probably nothing of this would have
happened and nobody would have gottenQ. Did he tell you he was going to k~ep the deed off the
record or just hold it or what?
.
A. I don't remember. A.II I know is that he was supposed
to take our deed to our property. He had done that before.
~Ie had lots of our buildings in his people's names. They were
our houses but still in some of his client "s names or for people
that worked for him.
Q. That was your suggestion that they be put in his sonin-law's name, or was it his suggestion¥
A. Mr. Levin brought that up.
Q. Why was :Mr. Levin to get a half interest on Lot 26, did
he require that?
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A. He didn't require that.
Q. Did you voluntarily g'ive it to him?
A. It was a sort of a suggestion.
Q. Who suggested that he was to get half interest?
.
A. I don't know how it came out. There were other builders'
building some houses and they were getting a right smart
clinount of money for them, and this one house here, on Lot 26,
:after it was .finished looked like it was-it didn't look like it
was supposed to be at the time they started. In fact, it was
half a house more than was really planned to be built. It was.
supposed to be the type as the Viers Mills homes. You heard
about them out there in Maryland t Those little homes that
sold for six or seven thousand dollars. But they were made
out of some composition or some kind of-something like
8hingles.
.
Q. I do not want to interi~upt you, but do you know why he
was to have a half interest in Lot 26 t
·
A. From this house-it was going to be a sample house.
Mr. Levin put trusts on there more than we have had on any
of the houses before in our life, second or third trusts on all
property, in order to get them built.
.
This lot that you are talking about ]\fr. Levin was going to
have eighty-five hundred dollars as the first trust. That house
is not half of the other houses and the other houses had, I believe seventy-two or something like that; I don't
1rnge 82 } remember.
Q. That is Lot 26, is it not!
A. It is not as good.
Q. And he put a big·ger fi·ust on it1
A . .So we could have money to build it with; nothing wrong
with that.
·
·
Q. In order to put a bigger trust, did he require you to give
,him half of it Y
A. No.
Q. Why did you give him half of it?
A. Well, that was supposed to be a sample for the other
]10uses, as I told you, and from there we were going to do
bigg·er and better things. He put a big trust. It was supposed to be a favor, but it wasn't with the bigg·er figure. In
fnct, I don't remember the understanding of it.
Q. Did you ever see this letter of June 23d, which has been
identified?
A. I have been trying to find that letter for three months.
That letter was lost. ·
·
Q. Why have you been trying to find that letter!

1mg·e 81 }

~
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A. To show J\fr. Levin lie didn't have a right to foreclose.
I cried like a baby and asked why he foreclosed on us. He had
the deed to every single piece of property we had even before
any judgment or anything was ever started.
Q. To the best of your recollection did you talk to :M:r. Levin
about this Cherrydale suit after it was instituted?
page 83 }- A. Tliat is the thing my husband is wrong about.
My husband did not pick up the Cherrydale suit on
the job. He picked up that McCrea stuff and that is the only
one, and we don't owe that any more. Mr. Levin told us they
had wdtten us and informed us about that first. Of course it
wasn't no surprise. I owed the man on the note and he had
a note for it; it was no surprise.
Q. At the time he told you, did he say anything about
whether or not you should come in here and tell the whole
story or whether you should stay away from the court?
A. Yon mean covering all this mess on this table here?
Q. Yes.
A. He told Richard it would make it bad, embarrassing for
liim to come to court to testify.
Q. Did he tell you that in your presence f
A. No.
Q. Did he tell Richard tllat in your presence f
J\fr. Porter: I move that tlw question be shickcn.
The Commissioner: Motion sustained.

By Mr. Lewis:
Q. What did Mr. Levin have to say about the transaction
when you took the Commissioner's report down to tbe office
or at the time you talked to him?
A. I told him I was working a deal with some people.
Q. Did you tell llim you were working a deal to
page 84 ~ settle the claims¥
Mr. Porter: I object.
l\Ir. Lewis: I think that sJ1e has a right to tell us.
Mr. Porter: Any evidence as to any compromise, I do not
think is admissible evidence.
Mr. Lewis: Compromising with her. I want to know what
he said about t11e suit tlrnt was pending.
The Commissioner: I tl1ink that the question should be answered.
Mr. Porter: ·We note an exception.
The Witness: Tell me what you said.

Colonial Inv. Co. Inc. v. Cherrydale Cement Block Co. &c. 121
I( alie

.M. (lian-pa.

By Mr. Lewis:
Q. In other words, when you took these papers that were
introduced, including the ·Commissioner's report in reference
to the Cherrydale Cement 'Block suit down to Mr. Levin, you
talked to him about it, did you not?
A. Yes; I talked to him about it.
Q. What did he tell you about it?
A. Mr. Levin was favorable. He said that he was trying to
work something out with the creditors on the basis of :fifty
cents to a dollar, that is one minute, and then a little later he·
got real mad.
Q. What did he say then?
,
A. Well, can't remember anything· that led up to
pag·e 85 ~ it. I went to see Mr. I..evin tl1is morning and I
wanted to borrow a thousand dollars off of Mi·.
Levin, which I used to do and I always had security. There
was another piece of property that I owned and yet I didn't
own because I owed the people eleven hundred dollars on it.
So be asked me if I had a deed for it. Mr. Hoge was trying
to sell those other houses, Lot 35, in the same subdivision.
I sort of made a deal with Mr. Levin. He was to pay the
people fifty cents on the dollar. And that .is true. This
other house that I owned, which I owned but owed seven hundred dollars now, which was originally eleven hundred, and
which he gave me a thousand dollars. Tba t is the house that
he and I talked about that day.
·
·
.
He didn't come right out and say it, but it was enoughif you got the trust in somebody-you sort of take it for
g·ranted, and then a. little later he would get mad. Then we
would talk about the lots here. I said I didn't know how the
creditors could do you like that if you have the trusts, yon
know. ''Show me how much you have disbursed."
Mr. Levin said he disbursed all the trusts and then I said,
"But didn't disburse all of the trusts."
He said, yes he did. Well, I ·didn't-I felt like he didn't
because he never actually proven 'it to me. Then he said,
that before he paid any creditors off he would see·
page 86 ~ the son-of-bee's in hell, and take it to the Supreme
Court. Isn't that what you told me, Mr. Levin T
Q. Do not ask what he told you.
A. Then a few days later be told me that be had made a
deal a.nd a settlement. ij:e didn't tell me about the piece of
paper in the mail saying that they bad the deed set back or
aside to prove it was my house. I had told him that it was
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my house-I had just told him that.

I even asked if it was
for the creditors, and he said it was for himself .
. Q. That was for himself?
A. That was for himself.
Q. Did you ever talk to Mr. Levin at any time about whether
or not you should come up here and defend your interest in
this particular sui U
: A.. Well, we didn't know it was so messed up as it is now,
as .·1 might say. The only time I knew there actually was a .
foreclosure, was when Lot 45-Mr. Toone told us and not Mr
Hoge. Mr. Toone told us a.bout the foreclosure and this surprised us. We took it because even Mr. Levin's foreclosure__:
it·was with the understanding we was supposed to get back the
numey, if there was any money for a sale or anything like that ..
He said he had foreclosed it. Mr. Levin stopped refinancing
Lot 45 when I bad a twelve thousand dollars' commitment. I
don't know why he did. · And you also stopped me from paying Toone 's,, off, and the twelve hundred dollars
·
page 87 ~ owinp: to Mr. Hog·e, who is in Florida. .
If he was around he would testify to it. Mr.
Hoge went so far as to say-I ,believe it was you, Mr. Lewis,
that if we could work out Lot 35, we could pay Toone 's money
off and the second trust note. He wouldn't give me no money.
Mr. Levin said if I paid my creditors it would make it bad
for me in court.
Q. Did·Mr. Levin ever· say anything to you about filing foreclosure proceedings on Lots 25, 26, 27 and 28 ¥
A. No, sir; he wasn't due on that. He didn't put a trust
on Lot 25. We didn't do business until sometime-when he
came back from Florida-in March.
·
: He didn't disburse anything on Lot 25 until he came backI am sorry. I couldn't say if he .started it or not. It is a corner l1ouse. Unless one of the personal checks, you see, which
I got back later on.
Q. He did not tell you that he bad filed foreclosure proceedings on those houses f · •
A. Tell us? He clidn 't tell us anything about them.
Q. Did he sav anything about the foreclosure proceedings T
A. Yes, later on.
Q. What did he say then f
A. Later he.wouldn't foreclose. r couldn't let you foreclose. You got the the trusts, and if there are any foreclosures you put it less the amount of the disbursepage 88} ments.
Mr. Levin was checking, and if he proves it41
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but just roughly speaking, you couldn't think you used fortythree thousand dollars to build the houses, and then there was
Richard's money, and time, and my time and the road work,
which is our money, went right by there, and the water man.. ·
Q. Did you ever agree to pav Mr. Levin any five per cent
commission?
A. We always paid five per cent commission on every house.·
If he got a piece of a letter or something. He &hould have it
down in black and white, and if he got it, we g·ot to pay him.
Here is one. This is how we always worked it. That is all
there is, and he should have that. That is some of the other
lots he financed. He had all of them except four, a,id we had
fourteen houses. And h~ waited as long as two years almost
on some trusts before he even thought of foreclosing, and yet
]ie f orseclosed these before they were even due.
,
Q. In other words, in December, 1946, he agreed to make
construction loans on Lots 22, 23, 34, 35, 43, 44 and 47, and
which are all in the Birch Subdivision t
A. That is all old stuff.
Q. ·That is dated December, 19461
A. That is some other work_~- l~happened to run across that.
He has got his in his office, somewhere, he must have.
Q. Did you ever sign anything as officer of the
page 89 ~ Alinon Corporation¥
A. I don't think so. I don't think we signed. any ,
commission in the last trust. ·
Q. No money passed between the Alinon .Corporation a11:d
yourselves when all of these lots were transferred!
.. A. Do you meanQ. From you to the Alinon Corporation.
A. Oh, no; it was our property.
Q. In other words, as far ·as you were concerned, you were
the Alinon Corporation in name, is not that correct?
A. That's correct.
Q. No one had any interest in the Alinon Corporation but
vou and Richard T
·· A. No, sir; maybe years ago.
Q. At this time?
A. Just us.
Q. And tbat was a paper transaction without any consideration whatsoever?
A~ That's right. It would have meant that I would have
to file more income tax this year.
Q. The main reason was that you ,vould not have these
judgments against you?
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A. Not these judgments. Don't say that, that wasn't trne.

It is that sixty thousand dollar suit, Mr. Lewis.
Q. I mean, you had another suit pending against
page 90 } you and you wanted to get your property out of
your name7
A.. Yes, sir; it was settled. I remember something the woman told me and I told the insurance company. She never
went to court.
Q. You had some claims pending against you at this time
for people that had purchased lots from you and your husband, did you not, at the time you made that transfer!
A.. I don't believe so, Mr. Lewis.
Q. Did you not have Arbaugh?
A. No. We were trying to settle Mr. Arbaugh through their
office.
Q. Arbaugh had gotten a judgment against you for :fifteen
hundred -doliars y
A. That :gll happened after that one case, Mr. Lewis, but
maybe I am wrong.
Q. He paid vou the money while they were in ·your name,
and they were conveyed to the A.linon Corporation, is not that
true?
A. Who¥ Arbaugh?
Q. Yes
A. That man lived in the house for seven months and I1e
never paid a nickel's rent. He busted all the water pipes, ancl
all. He stayed in the house and didn't pay any rent.
Q. He g·ot a judgment against you T
A. I don't know if that was tbe time. He did,
page 91 } though; I believe it was later than that.
Mr. Lewis : I think that is all.
(A short recess was taken.)

DIRECT EXAMINATION.
By Mr. Finley:
Q. Mrs . .Oia.npa, you came to see me tbe other day. Would
you mind telling the Court what was on your mind, and why
it was you came to see me, for what purpose!
A. I got the paper in the mail, about setting aside Lot 35,
. and that is the piece of property that-
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Mr. Porter: I object, if your Honor please, as being hpmaterial, and irrelevant to the inquiry before this Court. .
The Witness: The house that Mr. Levin is trying to take.
Mr. Finley: I think it bas a direct bearing on the case.
The Commissioner: What she might have told you, I do
not think is material 01· admissible.
Mr. Finley: All rig·ht, sir.
By Mr. Finley :
Q. When you came to see me the other day, and told me
about this proceeding, did you or did you not tell me that you
had .not heard of this until just very recently before that 7
A. About these other four houses being foreclosed T I
hadn't never g·otten any notice. I didn ''t see anypage 92 ~ thing in the papers, and I found that out through
Mr. Levin when I called Mr. Levin's office.
·
Q. Did you tell me that these five or six claims that are on
file were just debts f
A. With the exception of a plumber and a Peggy-som~
thing, and a heating man who overcharged us $55 for e&ch
house; three of them weren't just debts.
Q. Did you tell me at that time that you were conce:rned
that they were. not going to get their money!
A. Yes. Mr. Levin once said he was going to take fifty
cents on the dollar, an<l then l1e wouldn't take care of them,
'and then after a. few days later he would take care of them,
and then he wouldn't take care of them. I got the notice in
the mail that he would get the other house, and it was not for
tlie creditors, but for himself. Tl1at is what he told me.
Mr. Finley: I believe that is all.
CROSS EXA.MINATION (Continued).
Bv Mr. Porter:
.
..Q. Mrs. Gianpa, did you ever go to the Colonia.1 Investment
Company to pick up any check for payment of material bills
or labor bills on these four houses t
.A.. Yes, sir.
Q. How many times did you go there¥
A. Oh, quite a number of times, Mr. Porter. In fact, all the
time that Richard didn't go.
page 93 ~ Q. At any time did you ever request an accounting from Mr. Levin or the Colonial Investment
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Company with respect to the· amounts advanced on these construction loans?
. A. I never did. Richard did that.
Q. Did he ever ask Mr. Levin how much had been advanced
against the construction loans? ·
A. I never asked.
Q. Or the bookkeeper for the Colonial Investment Company!
A. I think I asked-I did a couple of times, and got around
figur.e.
·
Q. Did you ever take exception to the amount that she gave
you as having been advanced Y
A. No, I never did at all because the checks were being
handed to Richard and I very fast.
Q. Is there any doubt in your mind as to the legitimacy of
the fifteen thousand dollars second trust¥
r

Mr. Lewis: That calls for a conclusion, if your Honor
please.
The Commissioner: Objection sustained.
Mr. Lewis: It is a conclusion of law.
The Commissioner: It is a legal conclusion, Mr. Porter.
By Mr. Porter:
Q. Did you sign that trust, Mrs. Gianpa
page g4 ~ A. Yes, sir.
Q. Did you get the money under that trust?
A. Well, not right then and there. The money was disbursed as we went along, and as we needed it.
Q. But you finally got all of the money?
A. I don't know whether I got all of the money or not. I
don't know. No, sir. The checks can add up when they are
handed to you very fast, that is all I know.
Q. Is it not true at the time the deed of the Alinon Corporation was given to Mr. Wagman that all the funds under the
two funds had been disbursed and that this was additional
security or additional advance for the construction Y
A. No, sir.
Q. Why was the deed given to Mr. Wagman?
A. Because Mr. Levin wanted to protect Richard and I. He
was to take these houses and finish them up and sell them,
and then. give us back the··
Q. Finish them up with whose money?
·
A. With his own monev. He even disbursed over the trust.
Q. He disbursed over the trust in this case!
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A. I do know this is the only time I ever seen any record
of anything. I never -wrote any time that be gave us the

ehecks. He has got his proof here.
Q. There was an understanding and agreement that his company, the Colonial Investment Company, was to
Jlage 95 } get five per cent of the amount of the loans in consideration of their services in keeping the books
and making the disbursements T
.
A. The keeping of the books comes under there.
Q. And not any disbursements?
A. The keeping of the record or the books is for their protection.
Q. Did you ever keep any books or records 7
A. No; I made up my books a year after by a bookkeeper.
I told him how much I paid out on commissions and trusts, and
that is all.
·
Q. In other words, you kept no records whatsoever as to the
mnount expended on ·these four houses?
A. My records would be the settlement sheets that I would
p;et from different title companies. Asto how much I paid the
people and how much I paid for any terms, and my social se~ .
uurity that I paid, and Richard's, every month, that is what I
kept books for, Mr. Porter.
Q. Do you know how much you spent on the four houses 7 :
A. Not unless I went ovet every item. How can I figure
it when everything is in their office! They even got my-do
I know how mucl1 it would beY
Q. You said that the foreclosures on the four houses ·were
begun even before the notes were due?
A. It must .have been; it's got to be nine months. I don't
know the figures now, but if I am wrong, I am
.page 96 ~ sorry. I don't know exactly. I would have to go
into court and look it up. I never got a figure or
nnything. It wasn't because I don't want to give him-because if I have I don't mean to imply that.
Q. Do you recall receiving· a registered letter addressed
from my office to. you at at Annapolis Junction, in Annapolis,
l\Iarylarid, and you refused it and marked on the envelope
were the words ''refused''!
A. I didn't know they were from you. I refused two letters
from whom I thought it was from. The Post Office don't show
vou who the letters are from.
• Q. Was my name- on it?
A. I didn't see it.
Q. The·re were two registered l~tters, were there not Y

~
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A. I refused quite a few letters-registered letters.
Q. Did you not know that the regist~red letter was a not.ice
of this foreclosure Y
A. How did I now that if I didn't get it!
Q. You got it and refused it.
A. They don't show you the letter. They say they got a
letter for you. They don't show you the letter .. The man at
the Post Office never showed me the mail It is a small box
and they stick a card in it notifying you there is a registered
letter.
Q. And yon refused them f
A. I refused them. I didn't know who thev werepage 97 ~ from; · How did I know they were from y~u T I
ref1.1$ed quite a few of them.
Q. Yon and your husband have built other houses in Fairfax
County?
A. Yes.
Q. And you have sold houses f
A. Yes, sir.
Q. And yon got money from the proceeds of the sales of
those houses, have you not¥
A. Well, of course, if they were my houses.
Q. Now, why did yon not take the money and pay these bills,.
the Cherrydale Cement Block Company f
A. May I say this without you interrupting me f
· Q. Will you answer the question Y
J.\.tir. Lewis: Will yon answer it?
· The Witness: I had a note with Mr. Toone for one thing
and I could sell it for a couple of times, there were no more
settlements coming in at the time except these :first five houses.
Q. When was Lot 45 completed, l\frs. Gianpa 1
A. Mr. Levin says it is not completed now. I wouldn't
know.
Q. 1.Nas the roof on?
A~ Yes. My husband made a mistake about the
page 98 ~ roof. I don't know why he said it but the roof
was-Mr. Levin was in Florida, and I got a drawing of those houses last year, not this year, here. Richard
made a mistake about the roof being on. I don't know whether
this roof went somewhere else or not.
Q. But it did not go on Lot 45?
A. No, sir ; he made a mistake there.
Q. The fact that you did not keep any books of .accounts,
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Mrs. Gianpa, you relied solely on Mr. Levin's books with
respect to the advances made against these two constructiQn
loans, did you not T
A. I made him this biggest loan that we have ever gotten
from him.
Q. The reason for that big loan was the consideration for
your agreement to give him half interest in the property of
Lot 26, is not that correct?·
A. Wen, I don't know how we agreed to do that. All I
know there is supposed to be a sample house, and it wasn't
because-I don't know, really, Mr. Porter, how this cQme
about.
·
I think it was supposed to get money to build, you know,
put all the cash up so I didn't have to put another trust and
pay another commission. Mr. Levin didn't put it; he gave me
a lot of money and gave me half interest.
Q. How much money did you and your husband put in
there?
A. I don't know, Mr. Porter. },or one thing, I
page 99 ~ know-I am a woman-and I worked my_ fool head
off. I run around and done the work, 4auled the
stuff in the trucks and kept time, and all that. Richard never
took no time for this, neither did I and neither did my sister,
for the services. There was a walk-I believe Mr. Levin had
his sod man come out there. I had already graded them. I
actually helped grade them in with my own hands, and in this
way saved about two hundred dollars.
I can't actually say, but I know those jobs are not the
houses they were Intended to be built to begin with, they are
nicer and much prettier, and bigger houses, and they have got
some extras that they didn't have at the beginning.
'
Q. Would you estimate as to how much money you put in
the buildings?
A. Mr. Porter, I am sorry, but I can't.
Q. Would your bank account indicate that!
A. No, it wouldn't because when I paid a bill what money
I had left would be returned, and then Mr. Levin would -give
us money for which he had trusts on the properties. . But
sometimes I would take the bills in to Mr. Levin and he would
give me the money for it, and sometimes I would have to get
the money from Mr. Levin before I got that bill, so if: l
start. checking into this m01rny, it would be wrong.
Q. That was not actually your money then T You just
advanced that money and were subsequently reimbursed 7
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A. Not actually; no. Because I had another
page 100 ~ house in Arlington that I sold and I had no other
jobs going except those four jobs at that time,
and the finish of Lot 45, which was just-because Lot 45 was
g·etting dirty and he wanted us to repaint it over and you
know after sitting a while, .and he wanted to redo a few
things.
·
Q. Lot 45 was complete when you started the four jobs except for minor details 1
. A. Not actually complete; it was a good shell.
Q. Did I understand you to say, Mrs. Gianpa, that Mr.
Levin discouraged you from paying on any of the open accounts that existed at the time of transfer from yourself to
the Alinon Corporation°/
"'
·
:: A. Not at that time; no, sir. That was about three or four
weeks ago-maybe a little longer, after this had a good bit
on.
Q. What brought tllat upT Did you: have any money to pay
these creditors T
A. I bad made a deal with a man that was willing to do it
for me, Mr. Porter.
Q. Did you tell Mr. Levin that?
A. Yes, sir, I told l\fr. Levin that, because my second trust
was due on this particular house, and I also had another
note for Colonial Investment Company in two days_, and I
tried to get Mr. Levin to buv it from me. This
page 101 ~ same party would pick up this note for me, and
the same party was willing to work out a deal with
a lawyer-I believe it was you, lVIr. Lewis-that he would pay
off the twelve hundred dollars to Cherrydale Cement Block
and pick up the se'cond frust note and keep that propertv and
sell that property and take Ms money back.
"'
; Q. And Mr. Levin being involved ·in this suit discouraged
you and told you not to pay the twelve hundred dollars to
Cherrydale Cement Block Compa·ny Y
. A. Yes, sir; by my being here, he said, it would make it
bad in court.
Q~ Mr. Levin belieYed in you and you believed in Mr. Levin,
did you not?
A. Yes.
Q. And the fact is the properties that he has his trust on
at the present time a.re being subjected to this Cherrydale
Cement Block Company for a twelve hundred dollar lien and
you still say he told .you not to pay the Cherrydale Ce~ent
·Block Company!
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A.. If you don't believe me that he told me thatQ. Does not that seem rather unusual f
M;r.. Lewis: l object to that, if your Honor please..
The Commissioner: Do not argue with her, Mr. Porter....
Mr. Porter.: That is alL
·
Mr.. Lewis.: That is alL
page 102 } That is all we have, your Honor~
The Commissioner: All righL
1

(Whereupon, at 6 :15 o'clock p.. m. the hearing adjourned.)
I hereby certify that the foregoing is a true. transcript of
the testimony taken by me.

\V. W. KOZAK
Reporter
page 103 } Virginia!

In the Circuit Court of Fairfax County.
CI1errydale Cement Block Company, Incorporated, a Virginia corporation, Complainant,

v.

Richard Gia.npa and Katie M. Gianpa, his wife1 and Alinon
Construction Company, Incorporated, ~ Virgmia corporation, Defendants.
IN CHANCERY.
No. 7236.
Fairfax, Virginia
.
Friday, February 11, 1949
Pursuant to adjournment, hearing in the above-entitled
ca use was resumed before Harry L. Carrico, Esquire, Commissioner in Chanccrv for tbe Circuit Court of Fairfax
County, Virginia, in the Trial ,Justice Courtroom, Fairfax,
Virginia, commencing· at ,2 :25 o'clock p 7 m.
Appearances: (Same as heretofore noted.)
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Nathan Levi'II,.
PROCEEDINGS.
The Commissioner: Mr. Levin has already been sworn f
Mr. Lewis : Yes,. sir.
page 104

~

The record should fihow Mrs. Katie Gianpa is
present in proper person.

Thereupon

NATHAN LEVIN
was called as a witness on his own behalf and, having been
'duly swo.rn, was examined and testified as follows:.
EXAMINATION ON BEHALF OF THE TRUSTEES.

r·

By Mr. Porter:
Q. Referring to Check No. 5819, in the amount of $50, payable to Mr. Wagman., I will ask yon if you will explain what
that check was for and whether it went on anyone of the jobg.
in the Birch Subdivision for the Gian pa account.
A. This check was in payment for labor for the installation of a concrete floor on Lot 25, in Birch's Subdivision, the
money having been dispersed by Mr. " 7agman at my direction, in cash, to five men who were engag·ed in clearing out
the water and debris of that bas<.>ment, which had not yet been
concreted, and they were getting it ready so the floor could
be concreted.
This basement was in exceptionally bad condition because
of the water, and it was necessary to do tllis work lJecau8e
the dampness was going up into t.he house and buckling floors
and plaster, etc., so it was a necessary expenditure, and the
work was completed and the basement is very dry.
Q. Was Mr. Gianpa apprised of the fact tl1is work was being done?

A. Yes., sir.
Q. I hand you Checks Nos. 5721, 5744, and 5876,
page 105 ~ and ask you to identify those checks and state
whether or not the proceeds of those checks went
into the construction of anv one or of all the four holl!ies in
Birch's Subdivision Y
"'
A. That is correct. This amount, $410, was in payment of
papering the four houses by Phil Kay.
Q. I hand yon what purports to be a receipt from PI1il Kay
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Na than +~p(n,.

anq ask yoµ if that is a receipt g~yen to you for t4ose Hlf~9
checks!
·
A. That is the receipt whicµ w~ obtained from M:r. Kay
this mornt13:g, sµowing· payment of t,be papering, I.pts ~5-f ~~'
27, and 2~, iµ Birch's Subdivisio:µ.
Q. Will y~u state why Che~~ ~o.. 5876 for $16Q is ~~«P
payable tq Colonial ConstructtPI\ Company f
A. This a~ount was cxpendfq by the Colonial Const:nwtion Company to Mr. Kay and tµ,ts a,mount was r~ipi~urf!~.9· t?.
the Constr11ction Company, so t~~t their books wquld P3:l~TI~P.,
and it wa~ for the l;>enefit of tl1e Colonial Invest~ent Qp.mp~ny a~cl ¥,r. Ka,y.
· ..
Q. In ~om1~~tiou, Mr. L~vin, ~i{p ~fr. Gianp~ 's test~Jll9J\Y
qn the bp! of Galliher & HngH~1Y, which was st3:t~q t~ p9
$425.22, and which l~e contesteq ~ll a,uount in e~ce~s of l~P~
and some odd cents, I will ask YQ'\,1 ~f th~ $425.22 i~ correGt p:r
whether the $363 is correct.
A. 'rhe $.425.22 is correct. W<? ~allcd at the office of QpJliher & :tJugu~ly this morning
got- t~~~ bills totalling $4~~~Af.,
which cover materials which were ~~nt to the j9.~,
page +06 ~ which were ~ots 25~ 2p, 27, and 28. The disc.fpp._
ancy yesterd~y w~~ P.lW t~ the fact tha~ w~ ~itf~µ.f
lost the bill or it was misplaced,.
Q. Do t~os~ statements that I h~v:c just handed yo~ repr~sent tl1e correct balance of the q~llif~er & Hugu~ly bill Y ·
A. Yes~ sir.

~n4

Mr. Porter: I would like to ~ffrr tl1ose in evidence, if ·your
Honor please.
.
The Commissioner: .iiark it N~than Levin., et al., Trustees, Exhibit No. 1.
(Said sta~ernents, ::;o i~lentifieq, w~re received in ~viden~~
and m~rl~ed "Nathan Levin, et a\., rrustees, Exhibit No. 1.")
Bv Mr. Porter:
WQ. Referring to Cheek No. 6450, Mr. Levii~, will you Pl~~se.
identify that check and state w~~tlH:1r or not th~· prpceeq~ of
that went into either one of tlw fpur or all of the p:rojepts
in Birch's Subdivisiq~, and if sp what is the c4eck for?' ·.
,A.. TI1i~ is a ch~ck to He~1ry flp~~11, paid qn Aµgµst ~7th
for $45.40, of which amount only $10 is cl1arg~able for tr,µ
hours' work on Lots 25, 26, 27 and 28, and this covered some
work whi~h pe was trying to re:rµ~qy jn connection' 1Vttii
way drains, but was unable to accomplish anything on it on
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account of the concrete being lodged in the drains, and that
was in payment of the work which he did that day.:_$10.
· ··
Q. I hand you Check No. 4727, in the amount
page 107 ~ of $3,879.81 payable to Nathan Levin, and Check
No. 4528, for $500, payable to Na than Levin, and
ask you to identify and explain those two checks.
Q. These were two checks which were paid to me in reim~
bursement of various cl1ecks which I issued direct to Richard
Gianpa with the exception of one check of $240.12, which I
issued to the National Brick Company for brick, making a
total of personal checks which I advanced to the Gianpas, including the brick company check of-may I have these figures
44,379.81, all of which checks have been exhibited here.
Q. Is that the total amount of advances made to Richard
Gianpa and his wife, personally, by you, and those two checks
represent the reimbursement f
A. That is correct.
. Q. Do your books of account show that the personal advances made by you have been charged against these construction loans f
~- No, sir. They wore not charged against the construction loans. The only checks charged against the construction
loans are these two checks which are reimbursement for the
personal checks which I issued, which means that the sum of
$4,379.81 was charged off against the account only once.
Q. Did there come a time, Mr. Levin., when the first deed
of trust or trusts on the four lots became in def a ult T
·
A. First deed of trust t
page 108 } Q. Yes.
A. On Lots 25 through 28?
Q. Yes, sir.
A. Yes., sir.
Q. Did you instruct or did the holders of the note instruct
the Trustees to proceed with foreclosure on those lots?
A. They did.
.
Q. Were those properties advertised for foreclosure?
A. They were.
Q. Were sales had of those four lots T
A. We were enjoined by an injunction suit which was filed
in front of the court house on the date of the sale.
Q. Were there certain expenses attending the advertising
of the property?
A. There were.
Q. I hand you two statements and ask you if those two
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statements are the charges made for the advertising of those
properties for sale.
A... They are.
Q. What is the amount of that 2
.A.. On Lot 26, in Birch's Subdivision, the charge3 were
$12.40. On Lots 25, 27 and 28, the charges were $33.72, due
to the Fairfax Herald, and billed to Adams and Porter.
·
.
Q. V/ ere they paid?
·
page 109 ~ A. I couldn't answer that question, whether
they are paid or not, because they were billed to
you, Mr. Porter.
Q. Have you reimbursed me for those amounts, if you
know!
.A.. I couldn't tell yol, unless I looked at my ledger.
.
Q. Mr. Levin, during Mr. Gianpa's testimony yesterday, a
check to the order of National Brick and Supply Company in
the amount of $921.48 was produced which was not accom}Janied by any statement or bill from that company.
I hand you a statement and ask you if that check was in
settlement of that stateme.nt and if those materials~ if you
know, went on those projects?
·
·
A. The statement-the three statements bearing date February 11th, and issued ·by the National Brick and Supply
Company, were for bricks sold to Mr. Richar.d Gianpa in his
own account covering· deliverieR to 701, 707, and 715 Cedar
Lane.
At the request of Richard Gianpa, my company paid the
sum of $921.48, a8 evidenced by the credits which appear on·
the bill and the pay check.
Q. Did you at any time demand or instruct Richard Gianpa
to make any changes in the construction of the houses from
the original plans and specifications t
A. The only changeH which· I suggested were changes which
were logical and which he agreed to make, and they consisted
of a double window in the middle bedroom, where he had a
single window. This room was sort of dark and it should
have lu1el at least two windows on two-one win::.
JJage 110 ~ dow one one wall and another window on another
wall, but that was impossible because he had had
an additional room, which prevented that room from having·
an additional window, so I suggested a double windpw, ·which
enhanced the value of that house.
That was done in two other houses.
The only othe~ cl1ange was a suggestion as to Lot 26,. to
have a finished attic. The reason for tliat was that the house

Nath~n L~i-~f?.
was a very s:.cnall hou~e, four.-r99m hcmse. It bail two !5~~11
bedrooms on the first floor and from the standpoint of ~alability and marketability, it was apparent to me that if a
few hundred dollars were expemleq in the finishing of the
attic, that it woulq pay itself tw9fold, and make the house
more salable.
. Tliis was clone by i~sta)ling ha:r<twoo¢! floor~ in the t!PSt~irs
and finishing out two room~, whic4 wer~ s.tudded out and
plaster~d, but th~ pl&st~ring· lm~ ~ot yet b~en ~ompleted., :rwr
the trim work. Tl:iis change entaile¢1 an e~pense o"f approximately-up to this time, without the plast~riµg-:--a:ppro~imately $350.
Q. What is the total amount?
A. Tl\en there was another cha,nge, by the way Mr. Porter.
TlJ,at wa~. in the attic of Lot ~5, or, rather, in the attic of Lot
26, where -tp.e room was partitioned off. It wa~ necessary to
- · provide an additicmal window to give light, pepage lll ~ cause the window in th~ g·able end had to providelight for the hall, ~nµ that was a change which
materially incr~~secl:--m&de th~ hpm~e more desirable and increased the value of the home.
T~e oth~r cl1ang~s w~re, insteaµ of using concrete steps,
they used flagstone and increa,sed the size of th~ cinder block
stoop app1!oximately two feet over the existing stoop. The
house was puilt in such a man.n~r off of the street elevation
that because the houses were not built into the ground-tl1~y
were built on top of the' gr01.i11µ with ~ight or nine steps leading from the gro-qnd level to the firE;t floor entrance, the first
floor door entrance.
:fyly suggestion was that if the houses wer~ finished properly with iro~ rails and flagstone st~ps on top of the concrete
blocks which had to be built, anyway, the qnly change being
t~e diff~r~ncc in cost. of the fla,g&ton~ over the concrete. My
e~timation Rf:! to the diff~rencc on the four steps couldn't have
been more thµn $125 per house, ov~r and above the co~t of
the original pl~n f qr steps consisting of cinder l:>locks covered
with concrete.
Q. Will you state wlwther these ~hangcsA. That increased the value of the house, also, made them
appear more desirable.
Q. Were there any promises or agre~ments on your part, if
these changes were made, that you would retain or emplov l\fr.
Gianpa in the construction of some three hundred
page 112 } houses in 1\fa ryland f
A. No, sir. The only instruction for the change
0
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was for the betterment of the plan, to make the house more
marketable. It had no bearing or no connection with anything else.
Q. At sttch times as either 1\fr. Gianpa or l\frs. Gianpa appeared at your office for checks, did either of them question
in any manner the amounts which had been disbursed up to
that time on these construction loans f
A. Never requested any amount whatsoever.
Requests
were made and I freely advanced the money as they requested
it.
Q. Were your books of account open to them T
A. They were alwayR open to them and I advised them r:x.actly where they were goin~ from time to time, and that was
one of the reasons whv we took the second trust some time in
April or May,. hecnuse it was apparent then that the $28,500
in mortgages which were given for the corn;;truction loan would
not be sufficient, that in order to finish the job, and based on
estimates that we mnde at the time, we thought that an
amount of $15,000 additional would be sufficient, together
with the funds that be had to finish these houses.
I might also state that there was a time further in the
progress of the work, on or about June, when it was apparent
then that the funds under the mortgag-e were l,Jeing used so
rapidly by his request for the conRtruction work going on that
it was apparent to me at that time that even the
page 113 ~ $43,500 would not he sufficient in the-at that time
our books reflected a payment under the construction loans of the first nnd second trusts of approximately
$38,000, a little in excess of $38.,000, of a total amount whi.cll
we would have on hand of $43,000.
I therefore sug·gested at that time that he give us a deed
to Lot 45, which we would hold in trust in accordance with
the letter which was approved by him, that in the event t~at
we extended any furtlier money-also the deed to Lots 25,
26, 27 and 28, because it was apparent tllat with the bills payable and work uncompleted, these housCls would cost in excess
of the amount of the mortgages that we had on band, and we·
took the deed as additional security, and I might state further that at that time we examin~d the record and found that
there were no judgments or liens of any kind that would prohibit us from using the additional security that was given us
in connection with that understanding.
It was also further in connection with the fact we had the
exclusive agency on the property and it was for his benefit
that we were to hold in trm;t tl1ese properties so long as lie
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kept up the mortgages and payments as he was required to
do and :finished the houses in accordance with his agreement.
Q. Did there come a time when :Mr. Gianpa left the jobs,
~
Mr. LevinY
A. Yes. The last check which we gave to Mr. Gianpa and
after which he did·not appear on the job further
page 114 ~ -and I had quite some concern about it because
'.·
the houses were in an unfinished state or condition, being subjected to vandafo;m. We had quite an investment out there, couldn't give them the time and attention
necessary and besides, it was his undertaking. We had con·siderable difficulty in g·etting him to do the necessary work
to complete tbe horn~cs as he was supposed to· do.
The last check which he came and got from our office was
July 29th, at which time we gave him a check for $263.75.
At that time, we bad expended the sum of $42.,201.19, with
quite a number of bills outstanding for work yet to be :finished,
but were not yet clue until the work was :finished.
· Q. Did you make any effort to get in touch with Mr.
GianpaY
· A. I did. I went out to his home on a few occasions and
could not find him in, and went out of my way because he
lives in a very off-the-way place in Annapolis Junction, very
hard to find, on a farm which they own.
· Q. Did you ever have occasion to see 1\fr. Gianpa f
· A. I had an occasion to see Mrs. Gianpa. She came on the
job one day when we were trying- to get the things straightened out. It was for their benefit, that if we could get the
J10uses finished up, put them on tl1e market and sell them.
whatever equity that remained there would be for their benefit. Even then we couldn't get them to cooperate with us to
.
finish the job.
·
page 115 } Q. Up to this date, Mr. Levin, what is the total
amount that you or your company has extended
in and about the construction of these four jobs T
A. We have expended as of December 31, 1948, $43,459.70,
with quite a number of items yet outstanding, for which our
company is personally liable, because <;>f the guarantees that
it had given to pay off some of the additional-for the work
which was done on the properties, but those bills we have not
yet paid, with the exception of two items which were $206 to
a man by the name of Stanton, for floor scraping, which we
had held up his bill for quite l?Ome time and he had finished
the job some time in-it muAt have been September-and he
was very insistent we pay him. Vve had no other recourse

on
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to pay him, and that exceeded the amount of our mortgage.
There was another item of $75 which was due to Johnny
Bryant for sodding and landscaping, balance, which was due
him.
Q. I will ask you whether or not your company guaranteed
.any bill to the Miller Building & Si1pply Company for cabinets?
.
A. We did. '\Ve guaranteed the bill for four cabinets for
which they have billed us $720. There is some question abo~t .
the amount to be paid there because the cabinets are not
properly installed, an"d I believe that we can work that out
with Mr. Miller, whom I personally know, and I am quite sure
he will make tl1c necessary adjm,tment.
Q. I will ai;;k you whether your company has
page 116 ·} personally guaranteed the payment of any bill to
Alexandria Iron '\Vorks 7
A. In the sum of $408, I helie,~e, was guaranteed by us for
iron rails which they de)iverecl on the job and I observed that
one iron rail is installed and the other three rails for the
house are lying alongside the Rtoops, not installed.
Q. Who gave the order for the fabrication of _these rails Y
A. The Gianpas· g·ave it, but by reason of the fact they did
110t have credit, we undertook to guarantee 'the payment of
it, and they fabricated them and delivered them to the job.
Q. With respect to the $43,459.70, which you state that you
have extended on these fotir jobs, does that amount represent
any charges of interest against advances as and when met?
A. No~ sir. No interest has been figured on this job, and
110 col}Jmissions lmve been figured on this job. Those figures
l'epresent ·the actual money expended by check as exhibited
here in payment for labor and material which went into Lots
25 through 28, and I made ()ertain on each occasion when I
wrote the check that we would not be subject to mechanic's
·liens when the payment was made, and that I understood that
the bills be submitted.
Q. Do you know whether or not any mechanic's liens were
ever filed?
.
A. To my knowledge, there have been no mechanic's liens
fiJed:
·
Q. Are you familiar with general construction, Mr. Levin?
A. I am. I lmndled ten million dollars' worth
page 117 } of construction in the year 1948, of approximately
a thousand houses.
Q. You are familiar with these four houses, are you noU
A. I am.

.. """
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Q. Based on your knowledge of construction, how much
money would you say has gone into each of the houses up to
the· present time T
A. Within the range of forty-four to forty-fiye thousand
dollars.
Q. And that represents an excess over the amount that
your company bas personally advanced for that construe~
tionT
A. That is correct. I may state this, th~t I saw to it that
all bills for materials were paid. ...i\..s to all items representing labor, I took l\fr. Gianpa 's word, based on my observation of what would be the requirement for the work in plac~
each week, with the progTess so established. .
Q. Have yeu at any time ever counseled or suggested to
either Mr. or- Mrs. Gian pa not to pay any creditor's bills?
A. No, sir·; to the contrary. It would be to my cost not
to have them pay the creditors, because that is why we are
here, ·because they did not pay tlwm.
Q. Did you make the statement attributed to you by Mrs.
Gianpa yesterday that creditors would not be paid and usevile and profane language in that regard?
A. I denv that assertion. The onlv claim that
page 118 ~ I made was that we did not owe the obligation to
the creditors and I saw no reason why we should
pay the creditors, and if it was necessary we would. take the
case to the Supreme Court.
Q. Did you ever make .a statem<:'nt that if Mrs. Gianpa paid
the creditors, that that would put yon in bad with the Court ·T
A. No, sir; to the contrary. It is exactly wl1at I would
love to see done., pay tlwm out of their own funds, but not
with mine.
Q. I believe you stated tllat the primary purpose of the
deed from Alinon to ·wagman ,,ras to secure you for any fur- .
ther advances over and above the amounts forthcoming un-·
der the two deeds of trust?
A. As a business man, l\fr. Porter, observing the condition
of the .account, it was very apparent I had to l~ave additional
security, and tlmt was the reason which motivated the requirement of the deed.
Q. Were the Gianpas agTeeable to tbaU •
A. Yes, sir.
Q. They raised no objection in signing !-mch deed to them!
A. As a matter of fact, the:y approved tlmt letter of which
I have a copy.

Mr. Porter: Your witness, Mr. Lewis.
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EXAMINATION ON BEHALF OF THE COMPLAINANT.
By :Mr. Lewis :
Q. Mr. Levin, you are an attorney by profession, are you not 1.
A. Yes, sir.
Q. You know very well the difference between a straight
deed and a deed in trust, do you not 1
A. A straight deed and a deed in trust!
. Q. Deed of barg·ain and sale and a deed in trust.
A. All I intended to ~et was to hold the property.
. Q. I was asking you if you know the difference.
A. Yes, I know the difference.
Q. And you know tlie deed you g·ot-that your son-in-law
got for Lots 25, 26, 27, 28 and· 46-was a straight deed of bargain and sale, wasn't it 1
. A. Subject to that letter which I would guarantee that the
terms of it would be met because that is the way we do business.
Q. I say, the deed itself you had procured conveying this
property to your own son-in-law, you knew professionally to
be an ordinary deed of bargain and eale?
A. It was a deed of bargain and sale. I don't deny it., but
tli.e letter qualifies that cleecl, and we are willing to live up
to the letter.
Q. Do you want the Co,urt to believe that as an attorney
you are of the opinion that a separate letter would have any
bearing whatsoever upon a deed duly recorded?
Mr. Porter: If the Court please, I object to
page 120 ~ this line of auestioning as immaterial. I don't
see that it has any bearing. I think the deed
speaks for itself.
The Commissioner: I think it does, too.
Mr. Lewis: I think so, but be is putting· into the record that
it is not what it is on the record.
The Commissioner: I think the cleed and the letter will
have to speak for themselves. The deed is before the Court.
The letter has been introduced. What he says about it is not
going to make any difference. It is a matter for the Court
entirely to decide.
Mr. Lewis: I think it is material that we can put into the
record that he knew at the time of the transaction, as a result
of his own training·, what the legal- conclusion probably would
be.
· Mr. Porter: It calls for a conclusion of the witness.
page 119 ~
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The Witness: I might state this, if I may, that we had a
substantial interest in this real estate. We had advanced
practically all the money to build the real estate.
e didn't
make a fifty or sixty per cent loan. -YV' e were practically making a one hundred per cent loan, and we had all the money
in it1 and there was a radical difference, and even if I were a
lawyer; I would require the lette:r.
.All we wanted w·as to get our protection on the record at
that time. The record was here and we had a
page 121 r right to deal as we did it between us and the
Gianpas ..

,v

By Mr. Lewis:
Q. By virtue of the deed 1
A. Yes, sir.
c received that letter and received many ob..
ligations by lettet and by word of mouth, too.
Q. Do I understand you to say you contracted these bills
and caused the work to l)e clone which you had done frequently
by virtue of the deed that you held to these properties?
.
A. I was autbo1·ized to do anything necessary to clean this
job up and because Mr. Gianpa didn't have the credit-didn't
have the where,vitJrnl to do it, these houses were standing
there. I had to do something for· them. I had to do it for
their benefit so that they could. reap something out of it.
Q. Were 7.ou foreclosing it ~or their bepe~t .als~t
A. We d1dn 't f01·eclose until arter this hfagatton started,
and if we had been made parties defendant in this casewhich we are not-you would not have then had a situation
where we would be where our deed of trust was attempted
to be wiped out and in which we put $15,000 of honest-to-good..
ness money in the real estate.
Q. You also claim a one-half interest in Lot 261
A. That was given to my by Mr. Gianpa, and I don't see
any reason why he couldn't give it to me.
·
Q. That w~s juRt. a free gift on hi:3 part and was .not in con..
,s1dei-afaon of anv obtammg· of any hen or any
page 122 ~ work you were to do in connection with any work
therewith!
A. I had in consideration of the extra liberal loan-for the
loan he gave me one-half interest. That one-half interest is
not worth the pa.per it is written on because real estate today
-you couldn't sell the real estate today and get the money
to pay these mortgages and costs, if we were honest about it.
Q. Why do you object to having these properties sold and

,v
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out of the proceeds paid to your company whatever amount
the Court is of the opinion that has been expended by virtue
of your trusts and the balance to be paid to the creditors of
the Gianpast
A. Well, if that thing can be worked out with my attorney,
I have no objection to working out the matter where we can
get all of our money and the costs. It is not our practice and
policy to do business by getting- money under circumstances
which amount to unjust enrichment, but we are entitled to
whatever-to establish our claims, especially under tllese circumstances where the priority should be respected. · We acted
in good faith ·and loaned the money and advanced it and
sweated with it and worked almost over a year on it.
If we get any compensation for services we are very well
satisfied. vVe are not going· to- sit by and have people try to
take something· away from us as is being tried to be done in
this case here, bv judgment creditors who have
page 123 } never fumished any material or labor on these
houses ,vhatsoever.
·
I know I am going afield in· the statement. It is only
prompted by the fact that l\fr. Lewis' questionsThe Commissioner: The Court has already said that these
claims are liens on this lot.

Q. Do you have any other vouchers, Mr. Levin, other than
those that you have submitted in these proceedings to substantiate the items that you have typed on the checks in the
1·u bber bands ?
A. That is the information which was furnished to us from
the Gianpas nnd we put it on the check the way they gave it
to us, and we signed the check and thev received the money
for them, them and. the material people:
Q. I just asked you if you had any of the vouchers sustaining those?
A: Vouchers?
I'
•
!
Q. Yes.
A. What kind of vouchers 1
Q. Vouchers.
A. We submitted all the vouchers where there were pay- .
ments due to ma.terinl men. As to those items covered by
checks to the Gian pas, themselves, they were for labor and
material bills which they had paid and for which we reimbursed them.
Q. Did they at the time they drew the money give you a bill
I

0
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or-the statement from the material men they dealt
with directly to substantiate the check which you
issued!
A. They probably did.
Q. Do you have any of those 1
A. I don't have them here. Every one of those items there
was paid to Mr. Gianpa and it was in connection with a request made by him.
Q. I am merely asking you if you have any vouchers or bills
Mr. Gianpa gave you that you l1ave not submitted to the Court.
A. Beginning with the concrete fence, the money was paid
over t_o the Super ,Concrete Company. As to the labor that
went in for the concrete work, both as to the basements and
the fences, that was paid by Mr. Gianpas to the laborers direct, for which there was no bill or voucher.
As to the brick, they were paid to the National Brick Company. As to the lumber, they were paid both to the lumberman and Gallilrnr and Huguely, who furnished the lumber, and
as to the millwork, it was paid to Galliher and Huguely; as
to the roofing, Galli11er and Huguely; as to the heating, it was
paid to the Rosslyn Engineering Company. As to the flooring, it was paid to Galliher and Huguely: As to the plaster
material, that was obtained from Griffith Consumers and as
to the carpenter labor, that was paid direct to the carpenters
on the job. The bricklayers, they were paid direct by Mr.
Gianpa. '.As to the plumbing-, most of it came from
page 125 } the Noland Plumbing Company, and Mr. Gianpa
paid the materials and I reimbursed him for it,
and as to the plumbing, he had a plumber on the job and paid
him and I reimbursed him for that.
As to the papering, -I have explained that. We engaged
Mr. Kay to do the papering. The floor scraping was done by
· Mr. Stanton and they were both paid~ As to tl1e medicine
cabinets and as to the kitchen cabinets tbey were purchased
from the Miller Building .Supply Company, and they are not
yet paid. The iron raUs came from the Alexandria Iron
Works. The electiic work came from some electrician. I
don't know his name yet, at this time, but he was not paid.
As to the walks and steps which were brickwork and concrete work, that was paid to laborers on the job, which Mr.
Gianpa paid every week and we reimbursed liim for it.
Q. Just to be specific, I have Check No. 5998, payable to
Rosslyn Engineering Company, marked '' in full for account
Gianpa houses'' and ask you at the time you issued that check,
page 124

r,

~
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if Mr. Gianpa gave you a. bill froll} the Rosslyn Engineeri11;g

Company¥

.·

:

Mr. Porter: If the Court please, I am going to ~bjeo~ tp
this line of questioning, in that all of the checks whic4 Mr~
Lewis has in his possession and which were separated Rlld a
rubber band put around them, that Mr. Gianpa personally ~~
amined those checks and agreed that the proceeds and t~w
amounts of those checks actually went into t:pp
page 126 ~ construction of these l1ouses, four houses. H
seems to me that this line of questioning is g9i11g
far afield inasmuch as the party who was primarily inter.e~t~d
has admitted that the proceeds of those checks did go into the
construction ..
The Commissioner: He is an adverse party to ¥r. Lewis'
client.
Mr. Porter: He is Mr. Lewis, witness.
Mr. Lewis: ·1 believe l\Ir. Finley put him on. I dori.'t repr~sent the Gianpas in this proceeding.
The Comrpissioner: Objection overruled.
Mr. Porter: Exception. ·
The Witness: As to the check of $405, the Rosslyn Engineering Company had a balance due for heating on this joq,
and refused to come back and do the work until it was paid.
The Commissioner: The questi~n is very simple. He ask~p.
you if Mr. Gianpa presented a vouch~r to you from the :i_:ipsslyn Engineering Company at the time you paid the Qheck.
The Witness·: I couldn't be sur~ in each instance, wheth~r
he did that.
·
The Commissioner: Say yes if lie did. If you don?t know,
say that.
The Witness: I do know about this one because I hanqled
that one.
The -Commissioner: He hasn't ·asked you about th~t one.
By Mr. Lewis:
·
Q. Is your answer you don't know or what f
page 127 ~ A. I couldn't be sure in each instance as to
whether or not I saw the bill. I do lmow as tp
this particular item. of $405, he did give us a paid bill in full
and a letter releasing- his claim:
·
Q. Have you submitted that voucher?
A. No, but Mr. Gianpa was t~1e mQ..n that liandled tb~t. As
far as the contract was concerned, he made the contract. All
I knew was the balance due on it.

--~
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Q. I show you check No. 6446 payable to Johnnie Warren,
$100, and marked '' account of landscaping'' and ask you if at
the time you issued that check you had in your possession a
statement from Johnnie Warren?
A. I did in this case here because I handled it personally.
Mr. Warren made the deal with me to install the sodding.
Q. He made the deal with you Y
A.'. Yes, sir.' The Gian pas had already abandoned the job.
We were trying to get the job finished and under the authority
!:had to do whatever was necessary to help him to clean up
the job, I engaged this man to put in the landscaping and sodding and he has furnished us a bill with that~ If you want to
see the bill, I will be gfad to get it for you.
·
Q. You haven't prodneed it?
A. No, but I can produce the bill if you would
page 128 ~ like to see it, because I handled that personally,
also, if I have the bill .
. Q. All I want is the vouchers in substantiation of these bills,
if you have them.
A. Here you al'e. That is the bill on that. I happen to have
it, but that was with Mr. Gianpa 's knowledge and approval
and the sodding has been done.
Q. You say this is the bill to .substantiate this check No.
64467
A. Well, here is what the situation was there.
Q. I just asked you if that is the bill to substantiate the
check I just handed you. The answer is either yes or no.
A. This is a bill showing the Balance of $172 on $813, and
this check is a payment of $100 which will be credited on this
bill, leaving a balance due him of $72, which I believe we paid
him last week.
Q. You- don't have that listed in the accounts, the balance
of the $727
A. No. The check has not come back yet.
Q. You are not even making a claim for the other $72 ¥
A. They are listed in unpaid bills.
Q. In other words, haven't you prepared an account fo submit to the Commissioner showing all of the expenditures with
the vouchers you have made, apprising him with what you
claim under and bv virtue of your trust Y
page 129 ~ A. I am submitting all of those vouchers which
I have on hand for materials which were bought
by us and as to those items which Mr. Gianpa handled, they
were reimbursement to him by checks which we made per-
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~onally to him after he exhibited those bills to us, and we paid
them.
Q. You say you ctid this landscaping along with a lot of the
other work by virtue of some ·authority granted to you Y
.A. Yes. We didn't do so much work.
Q. Who granted this authorityf
A. The Gianpas.
Q. In writing or orally!
A. Orally..
.
· Q. When did they grant you any authority to finish their
houses?
·
A. They asked me to get them the lumber. They asked me
to get them everything that I ·could help them with, ·and l
volunteered to do it.
Q. That was not the question I asked you.
"\Vhen did the Gianpas authorize you orally to use your discretion in finishing· their houses as you thought properY
A. They asked me to take care of that matter ever since
the second,mortgag·e was given to them. of $15,000, which was
some time in April or May.
Q. In other words, your theory is· that they authorized you
simultaneously with the second draw to finish
JJHg-e 130 ~ these bou·ses as you saw fit?
A. I wouldn't say that. I only hav.e a few itemsI helped them out with, Mr. Lewis, and I think that is within the realm of what I can do for them as the lender of the
money. I wasn't going· to push them down into the sewer. I
·was trying to help them as much as I could, and if I could help
1hem to get the necessary materials to complete the job, it
·was to our benefit to do that.
Is there anything wrong in that, Mr. Lewis T
Q. I am not on the stand.
·
A. You are trying to make a mountain out of a molehill.
Q. I will take my chances of making a mountain. You take
ca re of the molehill.
You say the only authority you bad is by ·virtue of the oral
authority given to you by the Gianpas at the time the second
trust was given that you could order such material and do
such finishing as you deemed proper f ·
•
A. As a matter of fact, they requested me to do 1t.
Q. At that time?
A. Every time they wanted something, they requested me
from that .time on, and I have been willing to do. it, and I have
done it.

.~
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Q. Did they specifically request you to hire Johnnie Warren
and do what he did?
page 131 } A. They said they would like to get a sod man.
They had a sod man for thirty cents a square
yard, and I was getting it for less than that. It was for their
benefit. There was many items on this job, for your information, which if they boug·ht they would have paid more money
than I did.
Q. Why did you not disburse this money pursuant to the
terms of the trust Y
.A. That was our privilege and our prerog·ative, as we felt
we could give it to the Gianpas.
e had confidence they would
do the right thing. That was·
Q. When you say ''we,'' are you ref erring to ''we'' as the
Colonial Investment Company or Nathan Levin as.the trustee!
A. As the ·Colonial Investment Company.
Q. Did yo1.1.·do what you did in connection with these jobs
as the Colonial Investment Company, the lender, or in your
capacity as Nath&n Levin, one of the trustees named in the
deed of trust Y
A. I did that in the capacity of the Colonial Investment
Company, who had some money in there to the amounts that
}1ave been testified to and wanted to assist Mr. Oianpa in every
way possible.
Q. And you felt that it was your duty and 1·c8ponsibility to
protect the interest of the Colonial Investment Company in
this transaction Y
A. As a matter of fact., for your information,
page 132 ~ Mr. Lewis, it is the practice of other reputable
lenders to assist the builder to do the same things
we did, which is a common practice.
Q. I just want to know what was done in this case .
.A. It was done for the benefit of the Colonial Investment
Company.
Q. And nothing you did in so far as finishing these houses
was done as a trustee!
A. No, sir, and I am only. talking as I talk now, in the capacity of president of Colonial Investment Company and in
no otl1er capacity.
Q. Colonial Investment Company are the lenders Y
.A. They are.
• Q. And you are one of the trustees as an individual Y
A. That is correct t

,v
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Mr. Lewis: That is all.
The .Commissioner: Mr. Finley, do you have any questions!
Mr. Finley: I believe not.
Mr. Porter: That is all.

Thereupon
EDITH MATTHE,vs
was cal.led as a witness by counsel for Intervening Petitioners
and, having been duly sworn, was examined and testified as
follows:
page 133

~

EXAMINATION.ON BEHALF OF
THE TRUSTEES.

By Mr. Porter:
Q. Will you state your name~?
A. Mrs. Edith Matthews.
Q. What is your conection, if any, with Colonial Investment
Company?
A. I am the bookkeeper for Colonial Investment Company.
Q. How long have you been bookkeeper there¥
A. Since September of 1945.
Q. Did you have cbar~;e of keeping- the books of Colonial
Investment Company in connection with the disbursement of
the funds under two deeds of trust on Lots 25, 26, 27, and 28
in Birch Subdivision in the name of Gianpa?
A. I did.
Q. Do you have with you the original books of account of
that company!
·
A. I do.
Q. In what manner did you make entries in the books of
account?
A. The entries are copied from the check stub which agrees
with what is written on the check itself.
Q. Have you had occasion to examine the checks here wbich
have been introduced in evidence 7
A. Yes, I did. As a matter of fact, I pulled therr:i from my
other checks, separated them.
page 134 ~ Q. Referring to your original books of account,
what is the total amount shown as having been
disbursed under those two trusts Y
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A. $43,459.70.

Q. Did there ever come a thne that you had occasion to talk
with either Mr. Gianpa or Mrs. Gianpa when they came into
your officeY
A. Yes. I talked to them at any time that they came to our
office. I saw them.
Q. Was there ever at any time any request made by either
of those parties to examine the books of account to ascertain
what amounts had been disbursed against construction loans?
A. They have asked me the total amount that has been disbursed up to a certain point, and that amount was given to
them.

r

Q. Did they at any time raise any objection that that
amount was incorrect¥
A. No, they did not.
Q. Have they ever requested an account from you as to the
amounts disbursed?
· A. No, they have not. A written account f
Q. Yes.
A. No, they have not.
Q. Referring to your books of account, does that amount
indicate or include any charge of interest on either of those
loans? ,
page 135 ~ A. No, it does not.
Mr. Porter: Your witness.
EXAMINATION ON BEHALF OF THE COMPLAINANT.

By Mr. Lewis:
Q. Mrs. Matthews, does your book show the amount set up
as a .first trust loan on each of these four houses? For example, do you have an account for Lot 25:
A. No. They are combined.
Q. You have no account in any place on your books showin,.g acommitment and a deed of trust for Lot 25 in the original
amount and for Lot 26 in its prig·inal amount and Lot 27 and
Lot· 287 Is that correct?
A. That is correct.
Q. You have no record to present to the Court whatsoever
to substantiate tlle payment of the proceeds under the individual loans t .
A. The note itself.
Q. Outside of the note itself. I am talking about e~penditures. Is that correct t
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A. The checks are all that I have to submit, and the bills.
Q. They are not allocated as to how much was a disbursement under Lot 25· and how much was a disbursement under
Lots 26, 27, and 28?
A. It could be broken down that way; yes.
Q. It would be an arbitrary breakdown by espage 136} timating how much of this charge should be on
.
one lot and how much on the other, would it noU
A. It is broken clown according to the way Mr. Gianpa
said the items were spent at the time that he came in to draw
a check. If he said, '' I spent so much money on Lot 26, ''
that is written on the stub of the check. If he said he spent so
much on Lot 27, that is written on the· stub of the check.
Q. If he came in and told you that he spent $460 on the
four Cedar Street houses-you have many of the checks
marked-how would you break down how much of that money
was to be charg·ecl to Lot 25 and bow much to Lot 26 and how
much to Lot 27 and how much to Lot 28?
A. He would break that down for me as he came in on
occasion and .then he would give me the bills. However, as
far as keeping a separate account for Lot 25, Lot 26, Lot 27
and Lot 28, I have no such note.
Q. In other words, you could not under any conditions tell
the Court now how much-and give any supporting datathat you had expended under the first trust on each of the
four houses? Isn't that true f
.A. On each lot?
Q. Each lot.
A. That is correct.
Q. A re you an officer of the corporation?
pag·e 137 } A. No, I am not.
Q. Is that your general ledger there t
.A~ Yes, it is.
Q. Is this the beginning of the account?
.A. Yes, it is, and the checks that you have were in order
according to this ledger and agree specifically.
Q. In other words, the first payment under the loans, it is
marked 26, 27 and 28 on the first page. It is marked 26, 27
and 28?
A. Yes, 26, 27 and 28.
Q. And it goes over until-in fact, the first one, two, three,
four pages are marked only by Lots 26, 27 and 28, and beginning on the fifth page.A. Twenty-five should be back there.
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. Q. The 25 should be back here on January 5thY Is that
correct?
. A. No, it shouldn't be on January 5th, because nothing
was disbursed on Lot 25 on January 5th. However, I can
come down here and find out the date that it was disbursed.
The first payment, that was made on Lot 25Q. I want the record to show what your books say.
A. I only keep a running account of the Lots 25, 26, 27
and 28, and the checks are what I would go back to complete.
Q. On these original books I am looking at, beginning on
the fi:rst page, is there any place on there that
page 138 ~ states the amount of money that is to the credit
of Richard and Katie Gianpa?
·
A.. No. There is nothing there.
Q. There is nothing on this page but disbursements f
·
·
A. That is correct..
Q. Is there anything· on any of the pages to show the
amount of .credit that represents the amount of the notes that
they sig'lled-on these pages f
A. No. That is merely a record of disbursements.
Q. Is there anything in your original book which you have
here or any place else that sets up a credit for the Gianpas
by virtue of the four first trust notes they have sig'Iled and by
virtue of the A.linon $15,000 trust they sig'Iled 1 .
Mr. Porter: If your Honor please, I don't see the materiality of that question. There is no question about it, that the
Gi~npas signed the deed of trust notes in a certain amount.
A. Any bookkeeper can set their books as they desire, and
if you want to just have a disbursement, say, for a certain
job, you may do that and that is what I have done.
Q. Mav I inquire at the time the notice of the foreclosure
was begun, were you asked by Mr. Levin for the status or the
amount due on each of the four trusts Y
A. I probably was. However, I could not state specifically ·
that I was. I was asked off and on on many ocpage 139 ~ casions what the status of them were.
0. From your records that you now bave before the Court, is there anything thereon that you or anyone
else could have looked at those offioial records and ·ascertained
whether or not all of the money was.disbursed under the original deed of trust on Lot 251
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A. Would you state that again T 1 am sorry. I didn't
the first part.

g~t

(The question was read by the reporter.)
•• I

The Witness: Yes. You m3:y look at the total..
Q. For Lot 251
A. For Lot 251 No.
Q. When you say '' the total'' you mean of all four lots Y
A. I mean they are together and one total.
Q. And it also bulks· the first four trusts and the second
trust given by the Alinon Corporation. That is, the disburse·
ment sheets 7
A. It also what7
Q. Lists in chronological order all of the disbursements
made under or that you have charged to the four individual
first trusti, in the name of the Gianpas and all of the disbursements that you have charged under the Alinon $15,000 second
trust?
A. It does.
Q. Do you have any account at all in your book
page 140 ~ showing any expenditures made by the Alinon
.
.
Corporation or charged 7
The Commissioner: l\fode by the Alinon Corporation Y
Mr. Lewis: Made ·by the Alinon Corporation or charged.
The Commissioner : She doesn't have the books of the
Alinon Corporation.
Q. I mean charged to the Alinon trust agreement.
A. My disbursements are charged to Lots 25, 26, 27 and
28, regardless, ·and . the account' is in the name of Richard
Gianpa. Does that answer your question Y
·
Q. Did you know at the time you were making those entries
and charging those entries to Richard Gianpa that the second
deed of trust note was made by the Alinon Corporation 7
A. I probably did.
-Q. If you knew the note was made by the Alinon Corpora_tion, why did you charge against th~t note expenditures under
the name of Richard Gian pa. 7
·
· A. I ·only keep a record of payments that are made, and
this record is set up according to Lots 25, 26, 27 and 28, and
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~base disbursements appear that way. Whether Richard
Gianpa owed it or whether Alinon Construction Company
owned it made no difference to me.
Q. Did you keep on making your record of disbursements
under the name of Gianpa because you were told to do that
.by somebody or just do it.
A. I just did it.
Q. Had I borrowed the second $15,000 ·and
page 141 } signed a note for it, would you have charge
Gian pa eX:penses ag·ainst my note Y
A. No, I would not.
Q. Then why did you charge Gianpa expenses ag·ainst the
Alinon note?
A. I charged it against Lots 25, 26, 27 and 28, and if you
would like to put the Alinon Construction Company across
the top of the page, you may do that, and you will have the
same thing. I only charged it out to Lots 25, 26, 27 and 28.
r"

Mr. Lewis: That is all.
The Commissioner: Mr. Finley, any questions?
EXAMINATION ON BEHALF OF THE DEFENDANTS.

Br Mr. Finley:

·Q. Mrs. Matthews, were the four lots treated as individual
jobs or were they treated as one project?
A. They were treated as one project.
Mr. Finley: That is all.
Mr. Porter: That is all.
Thereupon

NATHAN LEVIN
·
was recalled as a witness and was further' examined and testified. as follows :
EXAMINATION ON BEHALF OF THE COMPLAINANT.
By Mr. Lewis:
Q.. :Mr. Levin, who requested you as trustee
page 142} under the deed of trust on Lot 25 to proceed to
foreclose that trnst Y
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A. The holder of the note, Colonial Investment Company.
Q. That is a corporation. That was done by an officer _of
th~ corporation, was it not 1
A. Done by the company of which I am the president.
Q. In other words, did you in your capacity as president
of the Colonial Investment Company ask yourself., Nathan
Levin, in the capacity of trustee, under the deed .of. trust,
to foreclose that trusU
· A. No, sir. We. have meetings every day, Mr. Lewis, and
the many-fold affairs that we have--we have problems that
come up every day and they are discussed. ,vhen there was
a default in this matter, the members of the corporation which
consists of myself and Mr. Taube and Mr. Evans, we undertook to foreclose hv reason of default.
·
Q. All I want to· g·et in the record is, did you do it by resplution or as the holder of the note, or how did you request
as holder of the note the trustees to foreclose Y
A. We had a meeting and decided that we.would foreclose
by reason of default, the note lmving matured and it was overdue. The properties were being subjected to vandalism and
everything else, and we were protecting our interest, and we
wrote to our attorney or called him up and told him to proceed to foreclose, and our attorneys were Adams and Porter
and Ratig·an. After that, Mr. Porter did the rest ·of it.
Q. .A.t the time that the Board of Directors or
page 143 ~ officers of the Colonial Investment Company decided to for<:1close, on :May 25th, on the Richard
Gianpa and Katie Gianpa note, did that company furnish the
trustees now in the deed of trust with a statement of the
.
balance due., if any, on that trusU
A. As a matter of fact. we knew that there had been expended in connection with each house more than the full
amount of the trust--had been used up-and that consisted
of the $6,500 first trust and the $3,750 which was allocated
from the $15,000 to each of the other respective houses, and
we concluded that the trust was in default and to protect our
interest we foreclosed.
Q. You concluded .that from your own knowledge?
A. Exactly; from our books and records and facts and
knowledge we had in connection with that matter.
Q. Do you have any records here now, particularly in yoU.l'
original book of entry, to show that you had disbursed th~
full amount of the first t.r.ust on Lot 25?
·
A. We knew from-
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it.

Q. I want to know if you have any records to substantiate

A. I don't have any records here. We knew at the time we
authorized the foreclosure the trust was in full def a ult and
I may state further in connection with the duties as trustee,.
the trustee would be required to account for this
page 144 ~ matter in Court under oath as an officer of th~
Court, and we expected to do the thing right.
Q. As trustee under all four of these lots, Nos. 25, 26, 27
and 28, were you· advised in writing by the holder of the note
as to the actual amount that had been disbursed under the
four respective trusts at the time you proceeded as trustee 2
· A. We were not advised by writing because we knew all
about it. Jt .was our own business.
e did not have to writeourselves a letter.
Q. You were acting in dual capacity as holder of the note
and trustee ancl based your knowledge on what you knew as
an officer!

,v

r
Mr. Porter: I object. That is putting· words into the
mouth of the witness, that he was acting in dual capacity.
Mr.· Lewis: I asked him if he was.
Mr. Porter: Colonial Investment Company was the l1oldcr
of the note and Mr. Levin was acting as trustee. The entities ~re e~tirely sepamte, the rec~rds will show.
By Mr. Lewis~
· Q. Do yon have any records at all to present to the Court
at this time to show your specific charges ag;ainst the $15;000
.Alinon second trust f
A. Yes. I can show tllat we disbursed the $1.5,000 and will
have to disburse more beyond the trust note guarantees that
we gave.
page 145 ~ · Q. Will yon turn to the page in the book at
which you were looking·., your original record
book, and show me the list of disbursements that you have
charged to the Alinon Corporation deed of trust note f
A. Beginning with April, after April 28th we disbursed
the $15,000 in this manner: $3,112, $2,486.02 on May 5th ;
on May 5th, $140.92; on :May 6th, $595.32; _on M:ay 10th,
$186.56; on May 10th, $2,129.30.
Q. May I interrupt long enough to ask if vou a-re reading;
items that are charged to the Alinon Corporation note or a1·'e
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you reading items charged in your book to Richard Gianpa
construction loan T
.
A. We are charging· these against the tots, which are security. The record shows this is R.ichard Gianpa construction loan account, Lots 25, ~6, 27~ and 28, as you have been
told ten times.
·
Q. There is nothing thereon that recites .Alinon Construction Company 7
A. No. It does not say anything, but everyone of these
items totaling $15,000 was given by Alinon Construction Company and authorized for the purpose of finishing the houses,
so that you would have instead of a skeleton-it would have
been $28,500-you have got houses which can be sold and if
there is an equity there, then we made. it possible for the
judgment creditors to ·collect some money. If there is .anything wrong with that, I would like to know.
page 146 ~
Q. Did you 8ay you had an authority from the
Alinon Corporation to pay this money to Richard
GianpaY
A. Yes, sir. ·
Q. Written or oral 1
A. I couldn't tell vou.
Q. You don't know?
A. I couldn't tell right here, from wl1ere I sit, because I
have too many matters that come over my desk. That matter
at the time was being handled by Miss Lochran and I am
quite sure we charged the right people.
·
Q. If you had any written authority from the Alinon Corporation to disburse the money to Gianpa or any such personA. If we have, we will be glad to show it. I am hiding
nothing from the Court.

EXAMINATION ON BEHALF OF THE TRUSTEES.
By Mr. Porter:
Q. Did your company troat these four projects as individual, separate projects, or as one project¥
A. We treated it as one project. ,v e made sure that wl1en
we put on $15,000, we got certification of title. If you wi11
hand those to me·
Mr: Porter: That is all right.
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A.. (Continued) From the office of Alfred Hilton, which·
showed that we had a second mortgage on Lots
page 147 ~ 25, 26, 27 and 28, signed by the proper people and
acknowledged as such by the title company, and
under which we undertook in good faith to advance money
and at that time there were no loans or j~dgments or claims
·which would interfere with us disbursing the fund of $15,,000
for the erection and completion of the houses that stand on
Lots 25, 26, 27 and 28.

The Commissioner : Any questions, Mr. Finley Y
Mr. Finley: One question.
EXAMINATION ON BEHALF OF THE DEFENDANTS.

r'·.

By Mr. Finley:
Q. Mr. Levin, in connection with these deeds of trust, did
you prepare a ,vritt•.:m account at regular intervals showing
what had been disbursed under these deeds of, trust to Mr.
GianpaY
A. No. He would come in ancl he would ask for the monev
and I would say, "'\Tell, Rich, you are up to this amount
here," and we bad no trouble. He believed me and I believed
him, and we was going along fine.
Q. Did it ever appear to y-0u that it would be to your bene:fi.t or to his benefit to have sueh r.ecords Y
A. To give him a sta tementf
Q. A regular statement at regular intervals concerning the
aceount and how it stood?
A. ·[f he had requested it, I would have been glad to give
it to him. He never reque~ted it. I never gave it
page 148 ~ to him. He did know how much he had been paid
and besides that, if had checks as shown in this
Court that went to Mr. Gianpa.
The bulk of it, together with those checks here was approved by him ~resterday as to materials where the checks
'·Wt.ere signed for the materi.d houses.
Q. Were such statements available had they been pre-

paredY

; A.. We didn't prepare thenn., They dealt with the bookkeeper most of the times. When tl1ey came dowm to me, I
signed the check. I had no compunction not to sign the check,
up to the time we liad adV8ll!lced-l1e was entitled to that
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money as he progressed with the w.ork. We bad made the arrangement so simple for him, and so easy. He could get the
money as he did the work, which was unusual.
Q. Do I understand you to say the complete records of the
transaction for these dealings consisted of your book$ and
all of the checks and the check stubs f
A. As far as they were requested by Mr. Gianpa., that is
the whole transaction. Whatever he put in the property, I
couldn't say. I understand he put some money in there, and
I have no doubt but what he did, because it would cost more
than what we put in the property to get them into the state
they are now.
Mr. Finley : That is all.
Mr. Porter: That is all.
page 149 l

Thereupon

SAMUEL GORDON :MIDDLEMAN
was called as a witness by comu,el for the Trustees and, having been duly sworn, was examined and testified as follows.:·

EXAMINATION ON BEHALF OF THE TRUSTEES.
By Mr. Porter:
Q. Will you state your name!
A. Samuel Gordon Middleman.
Q. By whom are you employed?
A. CoJonial Construction Corporation.
Q. How long have you been employed by that company?
A. By that company three years.
·
Q. In what capacity are yon employed Y
A. I am there in a multiple capacity. I do three functions,
purchasing agent, cost estimator and general supervision of
the jobs.
Q. Prior to your connection with Colonial Construction
Company, were you engaged in any other work of a similar
11ature with anyone else!
A. Prior to 1941, I was with the Palmer Construction Corporation.
Q. In what capacity T
A. Assistant Superiutcrnlent in the field.

.·,
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Q. Are you familiar with the four houses located on Lots
25, 26, 27 and 28, Birch Subdivision t
page 150 ~ A. I am.
Q. Will you state what in your opinion-what
amount of money has been required to place those buildings
in the stage of completion that they a1·e in now? .

Mr. Lewis: I want to object to that que'Stion on the ground
it is certainly immaterial. ·what difference would it make if
it cost a million dollars Y We want to know what it cost under ·a specific deed of trust.
Mr. Porter: l think it is proper evidence.
Mr. Lewis: You are not entitled to prove beyond an amount
that you expended of $43,500 on these properties.
Mr. Porter::. I am saying those houses could not be reproduced for that amount.
The Commissioner: You must prove, one, whether or not
it was expended anw, two, whether it went into those houses.
Mr. Lewis: He asked him how much monev had been expended in the houses.
"' ·
The Commissioner: I think the Gian pas have shown practically all the money that lias gone into that has b~en the
money of the Colonial Investment Company.
Objection is overruled.
Mr. Lewis: I note an exeeption.

A. You are asking me what the cost. of reproduction of
those houses is at the time this case involves. I would savthat roughly you (10Uldn 't reproduce those f ou\·
page 151 } houses for not less than $48.,000 in the ~onclition
they are now, and I base t]1at on the fact that we
just finished a small project, some fourteen houses. which
were on some property that the company was builciing on,
and they arc: similar type houses. The costs ran verv close,
and I inspected the houses and com pa red notes on the cost
of the fourteen we just completed, and those four houses, and
failed to see that those houses could be huilt for any less tlmn
that.
Mr. Porter: That is all.
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EXAMINATION ON BEHALF OF THE, COMPLAINANT.
By Mr. Lewis:
Q. Do I understand from your testimony that the value of
those houses is in excess of $48,000?
A. I didn't say that.
Q. I will ask you that, then.
A. You are asking .me what that would ·be, a reasonable
market value today, or six months ago 1
Q. I will ask you first six months ago.
A. Six months ago, yes.
Q. What do you mean by "ycR''t ·what was the reasonable market value?
A. Y9u asked me a. question. I said yes.
The Commissioner: Six months ago the market value was
$48,000.
\

Q. Six months ago the houses were only worth,
page 152 ~ in your opinion, what it cost to build them?
.
A. Over that. I said ves. ·
Q. What are they worth, specificallyY
A. Not at that ti.me. I mean an average.
Q. What do you think they were worth at that time, induding the land thereon?
A. I am not an appraiser. I am only a construction cost
man. I can tell you what I think they would cost., not what
the sale price would be.
Q. Your appraisal of the cost is exclusive of the land, of
course.
A. No, I wouldn't say that. It splits halfway. We would
say there is enough in the $48,000 for a portion of the land,
not for all of it.
Q. Then your testimony that $48,000 was the construction
cost of them is not correct?
A. They are not completed yet.
Q. I said, at the time you looked at tl1em-have you ever
looked at these houses?
A. Yes. I have, twice.
Q. When!
A. Once yesterday and once about in the c.onrse of construction, about two, tluee, four, four and a half months ago.

mi
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$48,000 tig1,1re on th~ cost of construction by virtue of your yesterday's observapage 153 } tion or four and a half months agoY
A. Basing it on the cost of reprc,d11Gtion.
Q~ ll~v~ y<;m evr.r r~produm~d tlmt hou~e ~:x;~~tly 1
A. That is a physical illlP9t:H:iibility. No two 110uses are
alike.
·
Q. In other words, you can't reproduce a hcmse idtmtical
with AD9t\ler house f Is tllat your tei:,timonyT
A. Not in the exact i,e:µ~~ Qf the word. · You can't. You
can make it to specifica tio:q& ~nd pla:µs. Y01,1 c~n make th~m
&imila.r, but not identical.
Q~ For t:1.ll practic~l p1u1pm:1es, you c~n builq twins, as far
as houses are concerned!
A. As far as hous~s ar~ conc9rned,, yes.
Q. Have you ever built any other houses that you would
ca.U. pra..ctically a twin of those houses f
A.· Yes~ similar to those houses, not practically a twin, but
Q. Are

Y91! basing your

~im.ilar.

Mr. L~wis: That is all.
Th~ Q9mmi~sioncr: Mr. Finley?
Mr. Finley: No question&..
The Commissioner: Dof3~ that finish it, GentlemeiJ Y
Mr. Lewis: Finishes all I have.
Mr. Portt}r: Yes, sir.
. ..
(Wh~r~'1pon, this hec1ring was adjourned at 3 :55 p. m.)
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