RULE S:12-BRIEFS
§I. Form and Contents of Appellant's Brief. The opening brief of appellant shall
contain~
(a) A subject index and table of citatio ns with cases alphabetically arranged. The
citation of Virgin ia cases shall be to the oflicial Virginia Reports and, in addition,
may refer to other reports con taining s uch cases.
{b) A brief statem ent of the material proceedings in the lower court, the errors
as~igned, and tl1e questions invo lved in the appeal.
(c) A clear and conci~c statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
s ta tement. \\" hen the fact~ are in dispute the brief shall so s tate.
(d) \Vith respect to eac h assignment of error relied on, the principles of law, the
arg ument and the author-ities shall be ~tated in one place and not scattered through
the hricf.
(e) The signa ture o f at least on e attorney pr,,cticing in this Court, and his addres s.
§2. Form and Contents ef Appellee's Brief. The brief for the appl'!lee shall conta in :
(a) A subjc-ct indc-x ancf table of citations with cases alphabet ically arrang-eii. Oitatio ns of Virginia cases mu.• t rcfrr to the Virgin ia Reports anri, in aduition, may refer
to other reports containing such cases.
(b) A statr;ment of t lic case and of tile points involved, if the appellcc disagrees
with the statement of appellant.
(c) A stat<'mcn t of the facts whid1 a rc necessary to correct or amplify 1he statement in ;;ppel1anl"s brief iu so far as il is dc·em ed erroneous or inadequa te, with appropriate rcfcrnnces to the pagci; of Lhc rer o rd.
(cl) Arg ument in su1iport of the positio n of appelke.
The brief i-hall he l>ig nccl by at least one attorney pract icing in this Court, gh•ing
his a ddrc~s.
~3. Reply Brief. The reply hricf (if any) of the appella nt shall contain all the
authorities relied on hy him 11o t rcforred to in his opening brief. In other respects
it shall conform to the req uirement;; for appellcc's brief.
M. Time of Filing. As sonn as the cstimat,,cl cost of printing the record is paid
by the -appellant. the clerk i;ha ll forthwi th proceed to have printed sufficient numb,•r
of copies of the r ecord or the> dcsigna tl'd parts. Upon receipt of the printed copies
or o! the sulr,:tih1 tcd copies allowed in li\!lu of printed copies under Rule 5:2, the
clerk sha ll forthwith mark t he filing date on each copy a nd transmit lhree copic~ of
the printed record to eaeh co unsel of record, or notify each counsel o i record of the
fil ing date of 1hc sul>stitutccl co pies.
ta) If the pe:ition ior appeal i,; adopted a s the open ing hrief. the hrid of the appellec shall be jjJ,;d in the clc-rk 5 oitice within thirty-five days after the date the printed
copies of the rc<'.ord. or the substit11t•~cl copies allllwcd un,lcr Rul e 5 :2, nre fil ed in rhc
cler k's office. ff the petition for a pp(·al is no t so n<loplfd, th e o pening brief of the appellant slrn ll he iilcd in th e clerk's offi ce within thirty-iive day~ a fter t he d:.te ptintrrl cC'lpies
of the record, or t he suh:-tit.utccl ropi<!~ a llo wed undl.'r Rule 5:2, a;,e iiled in t he clerk's
offic e, and the brief of the nppd h:c ~hall be iikd in the clerk's office within thirty-five
days after t he opening brief of th,, appellant is filed in the clerk·s ofiice.
(b) V,.' ithia fourt<'cm days after tJ1e brief of the ar rwllcc is fill'd in the clerk's
office. the appella nt may file a rrply brief in the clerk's office. The case will he ,:alh•d
at a session o f the Court co mmencing afa•r the cxpir:itiC'ln of said fourteen days unless
coum,el agree tha t it be calkil at a se~,,inn of the Co urt commencing at nn earlier t ime;
provided, how ever. that a criminal cast• may he called at the next sc.s~ion if the Ccnnmonwealth's hrief is fi led at leas t fou rteen day~ prior to the calling of the case, in which
cYcnt the reply brief for the appellant shall he fi11:d not lat<'r than the day befo re the
case is called. This par:-,gr:iph ,!ocs not extend the time allowed by paragraph (a)
above for the filing of the a pp(•llant's brid.
(c) \Vith the consl'nt of the Chil'f Jn;;tice or the Court, counsel for opposing
parties may fil e with the c k rk a written stipulation ch:mging the time for fil ing briefs
in any cai;e ; pro,•ided, l1owever, that all b rief~ must be filed not later than th~ day
before such case is to be heard.
§S. Number of Copies. Twenty. five copies of ench l>rief shall he filed with the
clerk of the Court. and at leas t th rt•e copies ma iled or delivered to oppo1-ing coun sel on
or before the day on which the brief i!. filed.
§6. Size and Type. Brief,; 51,all he nine inches in length :incl six inches in width,
so as t.o conform in dimen!:ions to th e printed record, and ,:hall be printed in type not
k ;;s in s ize, as to height and width, than the l)' PC in which the record is printed. Th
reconl number of the ens<' and the names and a<ldresses of counsel submitting the brief
shall be printed on the fron t c:over.
§7. Effect of Noncompliance. If neith er party has filerl a brief in compliance wi th
the requirem ent~ of thi-; rnle, the Court will not lwar o ral argument. If one party has
bnt the other has not fil ctl such a brief. the parl y in <ldault will not I.le h(~ard orally.
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IN THE

Supreme Court of Appeals of Virginia·
AT RICHMOND.

Record No. 4261

VIRGINIA:
In tbe Supreme Cou rt of Appeals held at the Supreme Court
of Appeals Building in tbe City of Richmond on Fi:itlay the
27th day of November, 1953.
VIOLA OP ANOWICH,

Plaintiff in Err or,

against
COMMONWEALTII OF VIRGINIA, Defcmdant m Error.

From the Cir cuit Court of Arlington County.

Upon the petition of Viola Opanowich a writ of error and
siipersecleas is awarded her to a judgment rendered by tl1e
Ci rcui t Court of Arlington County on the 20th day of May,
1953, in a p rosecu tion by the Commonwealth against the said
petitioner fo r a felony; but said supersecleas, however, is 11ot
to operate to discharge the petitioner from custody, if in cu totly, or to release her bond if out on bail
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RECORD
Commonwealth of Virginia
County of Arlington, to-wit:
Before me, Hugh C. Creggel', Jr., S. Judge of County Court
for the County aforesaid, th is day appeared William J .
Hassan, Commonw0alth Attorney and made affidavit as follows :
(1) Substantia11~· th e offense in relation to which searcb iR
to be nrnde: Upon 1lie info rrn::ition of a r eliable citizen, i t is
believecl that the cr im e of mu rd er bas been committed.
(2) The material fa cts constituting- probable cause for issuance of the warra11t : Viola Opanovich was hea rd to say that
a male child has 11C'cn horn to her on or ahout F 0hrnarr 5th.
l 953 and on or about F ebruary 11th, she was heard to' state
!lint she was going lo get rid of the child and discussed various means of the di Rposing of the child involving suffocation
and disposal of the hod~·, and on February 13th, she was beard
to say she bad gotten rid of the child.
(3) What is to he searched for under the warrant? E-vidence of urnittenclecl birth of child and for the r emains of a
male infant aoout on0 week old.
( J) The house, place, vehicle, or baggage to be sea rched:
rrhe premises at 11 15 South 18th Street, being the premises
occupied and under the control of Viola Opanovich.
Signature of affiant WILLIA1\I J. HASSAN"
Commonwealth Attomey.
ubscribed and swo rn to before me this 13th day of F ebruary, l 953.
FfUGH C. CREGGER. JR., S. Judge.
Certified to the Clerk of the Circuit Court of Arlington
County.
H UGH C. CREGGER. JR., S. Judge.
(on back )
Filed Feb. 13, 1953.
H. BRUCE GREEN, Clerk
County Court, Arlington County, Va.
By LUCY F. 1\IOSS
Deputy Clerk.

•

•

•

•

•

Viola Opanowich v. Commonwealth of Virginia.
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In the County Court of Arlington County, Virginia.

To ~he Sheriff or any Police Officer of said County: ,
Whereas an affidavit has been filed with me pursuant to. law
and complaint made before me by William J. Hassan, Commonwealth Attorney that Viola Opanowich on or about February 12th, did kill and dispose of a male infant approximately
one week old, and it appearing that there is reasonable and
probable cause for such belief;
These are therefore to authorize and require you:, in the
name of the Commonwealth of Virginia, to enter in the day
or night time the house, place, vehicle, or thing described as
follows: The premises .known as 1115 South 18th Street,
Arlington, Virginia, a brick dwelling occupied and under the
control of Viola Opanowich and Peter Opanowich and therein
search for evidence of said crime; and there diligently search
for· the said evidence and bring the same and the person or
persons in whose possession the same are found, before me·
to be disposed of or dealt with according to law.
Given under my hand and seal this 13th day of February0
1953.

HUGH C. CREGGER, JR., S. Jud~e.
(on back)
#79775
Executed the within warrant on Feb. 13, 1953 by searching
the described premises and seizing seven containers with ashes
from the furnace firebox, envelope containing 4 rolls of films,
a bag containing towels and washrags, folder containing wood
from floor with blood stains on them, 1 Bell & Howell movie
projector, 3 photo. albums containing nude pictures,, 1 box containing nude pictures, 1 box containing 5 rolls of nude films,
1 toilet seat, 1 bath mat, 1 bundle of bed clothing, 1 cloths
hamper and 1 pr. of scissors, also taking into custody Viola
Opanowich and Peter Opanowicb in whose premises the said
articles where found.
Given under my band this Feb. 13th, 1953.
DET. W. H. KADEL.

Supreme Court of A pp~als of Virginia
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Roll of bloody newspaper, Star newspaper, desk calendar
pad, Glass jar with nine baby nipples, small brown checked
suitcase with baby clothes, tan suitcase with brown stripes
containing baby clothes, part of wrappings from around baby.
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Address: 1815 G Street N. W.
Washing-ton, D. C.

License:
Permit:

WARRANT OF ARREST
Commonwealth of Virginia,
Arlington County, to-wit:
To the Sheriff or any Peace Officer of the said County:
WHEREAS William J. Hassan, Attorney for the Commonwealth of the said County, has this day made complaint and
information on oath before me, the undersigned Commissioner
in Chancery for the said County, that Julius E. Sherr is a material witness in case of Commonwealth v. Viola Oponawich;
against the peace and dignity of the Commonwealth. Th~se
are., therefore, in the name of the Commonwealth of Virginia,
to command you forthwith to apprehend and bring beforEi me
the body of the said defendant named above to answer the
said complaint, and to be further dealt with according to law,
and to summon the witnesse8 named on the back hereof to
appear on the next day following the arrest.
Given under my hand and seal this 13th day of ],eh., 1953.

ROBERT J. MALECKI (Seal)
Commissioner in Chancery.
(on back)

79775
In the County Court of Arlington County.
Commonwealth of Virginia

v.
Julius Sherr
Charged with-Material Witness.

. Vi?la Opanowich v. Commonwealth of Virginia.
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WARRANT OF ARREST
OFFICER'S RETURN
Executed the within warrant this ..... day of ............ ,
19 .... by delivering· a true copy thereof to the defendant, tak-

ing him into custody.

DET. W. H. KADEL
..Ari. Co. Police
of .Arlington County, Virginia.
Bond set at $500.
R. J. MALECKI.
2/13/53.
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Arlington County, Virginia.
BOND FOR APPEARANCE.

Commonwealth of Virginia
County of Arlington, to-wit:
Be it remembered., that on this 14th clay of February, 1953,
before me, Robert J. Malecki, Commissioner in Chancery for
the said County of Arlington, personally came Julius Sherr,
Principal, who is charged as a material witness in said County,
and Gloth & Loveless, by W. C. Gloth., co-partner, Sureties an<l
jointly and severally .acknowledged themselves to owe the
Commonwealth of Virginia the sum of Five Hundred dollars,
to be levied on their goods and cha.ttels, lauds and tenements,
if default is made the condition following, to-,vit:
The condition of this bond is such that if the said tTulius
Sherr shall personally appear before the County Court of
Arlington. Virginia, at the Court House thereof, in Arlington
County., Virginia, on the 16th day of February, 1953, at 9 :30
o'clock a. m., and from time to time thereafter, to which the
case may be continued, or further heard, and before any
Court, Judge, or Justice thereafter having any proceedings in
connection therewith, then and there to answer the charge
pending- against him, and then and there abide the order of .
the said Court., Judge, or Justice, and not depart from the said
Court without leave, then this bond to be void, otherwise to

Supreme Uo11rt of Appeals of Virginia·
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remain in full force and virtue, and as to this obligation, the
principal and sureties hereof, hereby waive the benefit of their
homestead exemptions.

JULIUS E. SHERR
GLOTH & LOVELESS
By W. C. GLOTH, Co-Partner
(Seal)
and Atty. in fact.
Taken and acknowledg·ed before me on the day and year
first written.
'
ROBERT J. MALECKI
Commissioner in Chancery.
(on back)
County Court of Arling·ton County, Virginia.
Commonwealth of Virginia

Julius Sherr
Bond filed the 14th day of February, 1953.

l hereby approve the within bond as to form and surety.
ROBERT J. MALECKI
Commissioner in Chancery.
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Address : 423 Donmaton Blvd
Shirley-Duke Apts
Fairfax Co.~ Va.

License:
Permit:

WARRANT OF ARREST
Commonwealth of Virginia,
Arlington County, to-wit:
To the Sheriff or any Peace Officer of the said County:
Whereas William J. Hassan, Commonwealth Attorney of
the said County, has this day made complaint and information on oath before me, the undersigned Commissioner in

Viola Opanowich v. Commomyealth of Virginia.
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Chancery for the said County, that Marion Lowe was, on the
14th day of February, 1953~ in said Co:unty a material witness
in the case of Commonwealth v.. Viola Opanowich, against the
peace and dignity of the Commonwealth. These are, therefore, in the name of the Commonwealth of Virginia, to command you forthwith to apprehend and bring before me the
body of the said defendant named above to .answer the said
complaint, and to be further dealt with according to law, and
to summon the witnesses named on the back hereof to appear
on the next day following the arrest.
Given under my hand and seal this 14th day of February,
1.953.
KARL G. SORG
Commissioner in Chancery

(Seal)

(on back)
79775
In the County Court of Arlington County.
Commonwealth of Virginia

v.
Marion Lowe
Charged with-Material Witness.
WARRANT OF ARREST
OFFICER'S RETURN
Executed the within warrant this 14th day of· Feb .., 1953, by
delivering a true copy thereof to the defendant, taking him
into custody.
DET. W. H. KADEL
Arl. Co. Police
of Arlington County, Virginia.
Bond. set at $500.00 on 14th of Feb., 1953. Released on personal recognizance for appearance Feb. 16, 1953 at 9 .:30 a. m.
KARL G. SORG
Commissioner in Chancery.
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License:
Permit:

page 7 } Address :
WARRANT OF ARREST

Commonwealth of Virginia,
.A.rlingto~. County, to-wit:
To the Sheriff or any Peace Officer of the said County :
WHEREAS William J. Hassan, .Attorney for the Commonwealth of the said County, has this day made complaint and
information on oath before me, the undersigned ,Judge of
County Court for the said County, that Viola Opanowich., 1115
S. 18th St., Arlington, Va., did, on the 12th day of February,.
1953, in said County feloniously did kill and murder an unnamed newborn infant child about one week old, feloniously
and ag·ainst the peace and dignity of the Commonwealth.
These are., therefore, in the name of the Commonwealth of Virginia, to command you forthwith to apprehend and bring before the Juvenile and Domestic Relations Court the body of
the said defendant named above to answer the said complaint,
and to be further dealt with according to law, and to summon
the witnesses named on the back hereof to appear on the next
day following the arrest.
Given under my hand and seal this 16th clay of Feb., 1953.
Judge
(on back)

J. & D. R. Court.
In the County Court of Arlington County.
Commonwealth of Virginia

,,,.
Viola Opanowicl1
1115 S. 18th St., Arlington
Charged with Murder.

(Seal)

Viola Opanowich v. Commonwealth of Virginia.
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WARRANT OF ARREST
OFFICER'S RETURN
Executed the within warrant this 16th day of February,
1953 by delivering a true copy thereof to the defendant, taking him into custody and summoning all witnesses named except .............. who were not found.
DET. W. DINSMORE
Arl. Co. Police
of Arlington County, Virginia.
2/16/53. Held for action of Grand Jury.
Bond $500.00.
. ............... " Judge.
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ORDER.
THIS DAY came William J. Hassan, Attorney for the Commonwealth, and the defendant in person and by her counsel,
William C. Nemeth and Leonard S. Sattler, and moved the
Court that the defendant, Viola Opanowich be examined as
to her mental condition, and the same was argued by counsel.
IT APPEARING TO THE COURT, pursuant to Title 19,
Section 202., that the Court in its discretion may appoint one
or more physicians skilled in the diag'Ilosis of insanity, or
other qualified physicias, not to exceed three, to examine the
defendant before such commitment is ordered, said physicians
to make such investigation of the case as they deem necessary,
and report to the Court the condition of the defendant at the
time of the examination. Therefore, pursuant to said Title 19,
Section 202, the Court did
'
ORDER., that Dr. Albert E. Marland, Dr. Elmer Klein and
Dr. Fred A. Moss be and hereby are, appointed to examine the
defendant and make such investigation of the case as they
deem necessary, and report to the Court the condition of the
defendant at the time of their examination.

Supreme Court of Appeals of Virginia
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IT IS FURTHER ORDERED, that the cause be continued
for such report to the 20th day of February, 1953, with the
further understanding that if the said physicians are prepared
to make their report at an earlier date, the Court will receive
such report.
WALTER T. McCARTHY, Judge.
Seen:
\VILLIAM J. HASSAN
Attorney for the Commonwealth.
WILLIAM C. NEMETH
Of Counsel.
Endorsed over my objection.
2/16/53.

W. C. N.
Recorded in Common Law Order Book No. 35, Page No. 286
on 2/16., 1953.
page 9· ~
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ORDER.
THIS DAY came the Commonwealth by its. Attorney and
the Defendant, in custody of the Sheriff of Arlington County,
Virginia, and her counsel, William C. Nemeth and Leonard S.
Sattler.
THEREUPON the Court received the reports of the Committee and upon examination thereof, denied the motion to
commit the Defendant to a mental institution.
WHEREUPON the Defendant, by counsel, moved the Court
to reduce the appearance bond, which m·otion the Court
denied.
THEREUPON the Defendant,, by counsel, moved the Court
to permit a post-mortem examination on the body of the de-

Viola Opanowich v. Commonwealth of Virginia.·
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ceased infant, which motion the Court continued to the 24th
day of February, 1953 for argument.
.
And it is ORDERED that the reports of the Committee
herein be seale(;l until further order of the Court.
·wALTER T. McCARTHY, Judge.
Recorded in Common Law Order Book No. 35, Page No. 337
on 2/20, 1953.
page 10
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Office Hours
By appointment

Telephone
Republic 4600
FRED A. MOSS, M. D.
Columbia Medical Building
1835 Eye Street, N. W.

Washington 6, D. C.
February 18., 1953
Memorandum to : Judge Walter T. McCarthy.
In accordance with your request I examined Mrs. Viola
Opanowich. She is not psychotic. She is quite tense and
nervous which is natural under the circumstances. She gives
no history of any nervous disorder. She says that the only
time she was ever hospitalized was when l1er two -older c}l!ldren were born. She is of average intelligence or slightly
above average. I would estimate that her I. Q. is around 110.
She :finished 12 grades, leaving school at 17.
It appears that on the fifth of this month her baby was born
and while she was not attended by either a doctor or a .midwife she got along fairly well 'despite the fact that she apparently lost a considerable lot of blood. It seems further that
for sevei:al days fallowing delivery she got along well. She
not only nursed the baby, but finding that she did not have
enough milk for it she got some canned milk and diluted it and
fed the baby. It further appears that the baby was getting
along well on this diet. She says that she was very happy
about the baby, especially that he was ·a boy and had named
him ''Peter Joseph." Apparently something went seriously
· wrong about the eleventh. She is extremely uncommunicative
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about this. She did make a statement that she did not ''wish
to involve others.''
While it is my opinion that she is not of unsound mind, I
have the feeling that she has not told all she knows.
Very sincerely,
F. A. MOSS, M. D.
ALBERT E. MARLAND,

M. D.

1216 Sixteenth Street., N. W.

Washington, D. C.
MEtropolitan 1155
February 18, 1953
The Honorable W. T. McCarthy
Circuit Court
Arlington,. Virginia.

Re: Mrs. Viola Opanowich
Dear Sir:
At your request, and in tlle presence of Dr. E. Klein and
Dr. F. Moss, I examined Mrs. Viola Opanowich at the jail today.
Much of her previous life and many of the events previous
to her detention she did not care to discuss.
I find no evidence of a psychosis at this time, at the time of
the death of her baby, or as far as I can determine, at any time
preceeding that. She is obviously under emotional tension.,
although she states this is less now tl1an it was while her baby
was living. She refuses to discuss· events of emotional importance during that period, for this reason the cause of her
anxiety prior to her detention is unknown to me.
Nevertheless, with due consideration of the facts given me
and her de1neanour during the examination, I do not consider
that she is, or was, suffering from a psychosis.
Yours truly,
A.. E. MARLAND, M. D.

Viola Opanowich v. Commonwealth of. Virginia.
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EXecutive 0202
ELMER KLEIN, M. D.
1703 Rhode Island Avenue., N. W .
. vVashington 6, D. C.
February 18, 1953
Judge Walter T. McCarthy
Circuit Court, Arlington County
Arlington, Virginia.
Dear Sir:
As a member of a panel of three physicians, I beg leave to
render the following- report of the psychiatric examination
made on February 18, 1953 in the case of Mrs. Viola Opanowich.
As a result of the examination, during which Mrs. Opanowich 's early history, schooling~, family, social as well as marital background was gone into, I was able to arrive at the conclusion that this woman is of sound mind. It is also my opinion that while she was under considerable emotional strain
during the period of the alleged crime, she probably was of
sound mind at that time also. Her mental condition prevailing at that time was somewhat more difficult to determine,
however, because of her tendency to cover up facts and circumstances in her life which she felt might involve or implicate others.
The woman probably has better than average intelligence
and I am of the opinion that she knows right from wrong E!,t
the present time and although she was, as previously indicated, in an emotionally disturbed state at the time that the
alleged crime was committed, her sense of responsibility and
accountability for her actions was not impaired by any mental
disorder.
Respectfully yours.,

ELMER KLEIN, M. D.
EK.fse

Supreme Court of Appeals of Virginia
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Arlington County, Virginia.

'

I

BOND FOR APPEARANCE
Commonwealth of Virginia,
County of Arlington, to-wit:
BE IT REMEMBERED, that on this 21st day of February,,
1953, before me, Robert J. Malecki, Commissioner in Chancery
for the said County of Arlington, personally came Viola
Opanowicb, Principal, who is charged with a criminal offense
in said County, and Glotb and Loveless, by W. C. Glotb, copartner, Sureties and jointly and severally acknowledged
themselves to owe the Commonwealth of Virgfoia the sum of
Five Thousand dollars, to be levied on their goods and chattels, lands and tenements, if default is made the condition following,, to-wit:
·
The Condition of this bond is such that if the said Viola
Opanowich shall personally appear before the Circuit Court
of Arlington., Virginia, at the Court House thereof, in Arlington County, Virginia, on the 24th day of February, 1953, at
10:00 o'clock a. m., and from time to time thereafter, to which
the case may be continued, or further heard, and before any
Courl, Judge, or tlustice thereafter having any proceedings
in connection therewith, then and there to answer the charge
pending against him, and then and there abide the ol'der of
the said Court, Judge, or Justice, and not depart from the said
Court without leave, then this bond to be void, otherwise to
remain in full force and virtue, and as to this obligation., the
principal and sureties hereof, hereby waive the benefit of their
homestead exemptions.
VIOLAS. OPANOWICH
GLOTH· AND LOVELESS
By W. C. GLOTH, Co-Partner
and Atty. in fact.

(Seal)
(Seal)
(Seal)

Taken and acknowledged before me on the day and year
first written.
ROBERT J. MALECKI
Commissioner in Chancery.

Viola Opanowich v. Commonwealth of Virginia.
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ORDER.
THIS DAY came the defendant., Viola Opanowich, in person and by 11er counsel, William C. Nemeth and Leonard S.
Sattler, and the Commonwealth, by William J. Hassan, Attorney for the Commonwealth, and moved the Court that the
defendant's said attorneys be authorized to retain a qualified
pathologist to conduct a post-mortem examination on the remains of a certain infant concerned in the above-styled cause,
and the same was argued by counsel.
It appearing to the Court that the request of the defendant
is a reasonable and proper one under the circumstances, and
in consideration of the charge now pending against her, the
Court does:
ORDER that the defendant's counsel., William C. Nemeth
and Leonard S. Sattler, be, and they hereby are, authorized
to retain the services of a skilled and qualified pathologist, as
determined by them to conduct a post-mortem examination on
the remains of the said infant.
IT IS FURTHER ORDERED that said post-mortem examination on the remains of the said infant shall be in the
presence of Doctor W. C. Welburn. the Chief Medical Examiner for Arlington County, or his Assistant, Doctor William D. Dolan, Assistant Medical Examiner for Arlington
County., and in the presence of the Attorney for the Common,vealth, William J. Hassan, and counsel for defendant.
IT IS FURTHER ORDERED, that H. Bruce Green, Clerk
of this Court, notify the Chief Medical Examiner of Arlington County, and such other persons as may be required by this
Order.
vVALTER T. McCARTHY, Judge.
Recorded in Common Law Order Book No. 35, Page No. 343
on 2/24~ 1953.

•
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ORDER.

THIS DAY came William C. Nemeth, Esquire, of counsel
for the defendant, who, by order of this Court, was authorized
to retain the services of a skilled and qualified pathologist as
determined by counsel for the defendant, to conduct a _postmortem examination on the remains of an un-named infant
Opanowich. The said ·wmiam C. Nemeth represented to the
Court that after due diligence, counsel for the defendant had
been unable to obtain the services of a pathologist to perform
a post-mortem examination, and that in view of the fact that
the autopsy report on behalf of the Commonwealth would be
available to the defense, the said counsel therefore, prays that
the order of the Court dated February 24th, 1953, be vacated;
and
IT APPEARING TO THE COURT that the request of the
counsel for the defendant is reasonable and proper under the
circumstances recited by the counsel for the defendant; and
IN CONSIDERATION of all of these facts, the Court does
direct that the order of the Court for a post-mortem examination, dated February 24th, 1953, be, and the same hereby is,
vacated.
AND THIS CASE IS CONTINUED.
WALTER T. l\foCARTHY., Judge.
Recorded in Common Law Order Book No. 35, Page No. 363
on 2/27, 1953.

•
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Rec'd. Sheriff's Office, Arl. Co., Va., Apr. 7, 4:35
P. M. '53.
·

The Commonwealth of Virginia,
To the Sheriff of the County of Arlington., Greeting:

Viola Opanowich v. Commonwealth of Virginia. ·
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vVE COMl\iA.ND YOU, That you summon Detective Rector,
.Arlington County Police Department, Detective Dinsmore,
.Arlington County Police Department,.Detective Kadel, Arlington County Police Department to appear before our Circuit
Court for the County of Arlington at the Court-house on the
13th day of April, 1953, at 10 a. m. to testify and the truth to
say before the Grand Jury then to be in session in re: Commonwealth v. Viola Opauowich. And this you shall in no wise
omit. And have then there this writ.
Witness0 H. Bruce Green, Clerk of our said Circuit Court,
the 7th day of April, 1953, in the 177th year of the Commonwealth.

H. BRUCE GREEN, Clerk
By VIR.GINI.A. C. LONG
Deputy Clerk.
{on back)
SUBPOENA FOR WITNESS BEFORE GRAND JURY
Commonwealth

v.
Viola Opanowich
To ........ day of ....... .
19 ....
Executed this 9 clay of April, 1953, by serving a true copy
of the within process on Det. Rector in person, in Arlington
County, Virginia.
Given under my hand this 9 day of April, 1953.
Time 8 :01 .A.. M.
CARL TAYLOR
Sherif(, Arl. Co., Va.
By T. W. FREDERICK
Deputy Sheriff.
Executed this 8 day of April, 1953, by serving a true copy
of the within process on Det. Dinsmore and Kadel in person,
in Arlington County, Virginia.
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Given under my band this 8 day of April, 1953.
Time 9 :00 A. M.
CARL TAYLOR
Sheriff., Arl. Co., Va.
By T. vV. FREDERICK
Deputy Sheriff.
Filed Apr. 9, 1953.
H. BRUCE GREEN., Clerk
Circuit Court, Arlington .County, Va.
By V. LONG, Deputy Clerk.
page 15
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The Commonwealth of Virginia,

To the Sergeant of the City of Alexandria, Greeting:
·wE COMMAND YOU, That you summon Marion Lowe, 423
Donmanton Blvd., Alexandria, Va., to appear before our Circuit Court for the County of Arlington at the Court-house on
the 13th day of April, 1953., at 10 a. m. to testify and the truth
to say before the Grand Jury then to be in session in re: Commonwealth v. Viola Opanowich. And this you shall in no wise
omit. And have then there this writ.
.
Witness., H. Bruce Green, Clerk of our said Circuit Court,
the 7th day of April, 1953, in the 177th year of the Commonwealth.

H. BRUCE GREEN, Clerk
By VIRGINIA C. LONG
. Deputy Clerk.
(on back)
SUBPOENA FOR WITNESS BEFORE GRAND JURY
Commonwealth

v.
Viola Opanowich
To ........ day of ....... .
19 ....
Marion Lowe, 423 Donmanton Blvd.
Executed on the 9 day of April, 1953, in the City of Alexan-

Viola Opanowich v. Commonwealth of Virginia.
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dria, Virginia, by calling at the usual place of abode, 432 Donmanton Blvd., of Marion Lowe and not finding her there., or
any other person upon whom service could be made, I left true
copy of the above mentioned papers attached to each other,
posted at the front door of her usual place of abode.

J. FRANK MORIARITY, Sergeant
of the City of Alexandria, Va.
By WILLIAM H. SHIPP, Deputy Sergeant.
Filed Apr. 13, 1953.

H. BRUCE GREEN,, Clerk
Circuit Court, Arlington County, Va.
By V. LONG, Deputy Clerk.
(No fee.)
page 16
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•
The Grand Jurors of the Commonwealth of Virginia, in and
for the said body of the said County of Arlington, and now
attending the said Court at its February Term, 1953, upon
their oaths do present that Viola Opanowich, in the said
County of Arlington, did, on or about the 11th day of February, 1953, kill and murder an unnamed infant male child,
feloniously and against the peace and dignity of the Comm.onwealth.
Witnesses sw.orn and sent to the Grand Jury by the Court
to give evidence this 13th day of April, 1953: Detective
Rector, Arlington County Police Department; Detective
Dinsmore, Arlington County Police Department; Detective
Kadel, Arlington County Police Department; ,Julius E. Sherr,
1815 "G" St. N. W., Washington, D. C.; Marion Lowe, 423
Donmanton Blvd., Alexandria., Va.
Teste:

H. BRUCE GREEN, Clerk.
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(on back)
Commonwealth

v.
Viola Opanowich
A true bill.

MARVIN SUTTON, Foreman.

We the Jury find the defendant guilty of murder in the second de'gTee and set her sentence .~t twelve (12) years in the
penitentiary.
R. W. GOODRICK, Foreman.
page 17. r

THIS DAY came the Commonwealth by its Attorney and
the Defendant, pursuant to her recognizance, and her attorneys, Leonard Sattler and William C. Nemeth.
THEREUPON the Defendant was arraigned on the charge
in the indictment and to which charge a plea of '' not guilty''
was entered by the defendant.
WHEREUPON the Court set this case for trial on the 11th
day of May, 1953, and continued the appearance bond of the
Defendant to that date.

"WILLIAM D. MEDLEY, Judge.
Rec,o:rded in Common Law Order Book No. 35, page No. 500
on 4/14 1953.
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IT IS ORDERED by the Court that this case be continued
and set for trial on May 11, 1953.
WILLIAM D. MEDLEY, Judge.

Viola Opanowich v. Commonwealth of Virginia.

21

Recorded in Common Law Order Book No. 35, page No. 524,
on 4/201953.
·
page 19
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The Commonwealth· of Virginia,

To the Sergeant of the City of Richmond, Greetings:
"\Ve Command You, That you summon Dr. Geoffrey T. Mann,
Chief Medical Examiner, Commonwealth of Va., State Dept.
of Health, Richmond, Va. to appear before the Judge of our
Circuit Court of the County of Arlington at the Court House
thereof, on the 11th day of May, 1953, at 10 o'clock a. m., to
testify and the truth to say on behalf of the Defendant in a
certain matter of controversy in our said Court before the
said Judge depending and undetermined between Commonwealth of Virginia, plaintiff, and Viola Opanowich, defendant.
And have then there this writ,
Witness, H. Bruce Green, Clerk of our said Court, at the
Court House, the 5th day of May, HJ43, Rnd in the 117th year
of the Commonwealth.
·
H. BRUCE GREEN, .Clerk.
By VIRGINIA LO~G, Deputy Clerk.
SUBPOENA FOR ·wrTNESS.
(on back)
C-603

Commonwealth

'l.'.
Viola Opanowich
Arlington Circuit Court, the 11th day of May, 1953.
Executed in the City of Richmond, Virginia, this 6 day of
Ma.y, 1953, by delive-rinn,- a true copy of the ·within smmmon
in writing to Dr. G. T. Mann in person.
FRANK A. CAVEDO,
Sergeant City of Richmond, Va.
By C. W. LESTER,
Deputy Sergeant.
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Filed. May 8, 1953.
H. BRUCE GREEN, Clerk.
Circuit Gourt, Arlington County, Va.
By R. H. WHITE, Deputy Clerk.
page 20
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Rec'd Sheriff's Office, Arl. Co., Va., May 9 12 :40
P. M. '53.

The Commonwealth of Virginia,
To the Sheriff of the County of .Arlington, Greetings:
vVe Command You, That you summon Peter Opanowich,
1115 South 18th Street, Arlington, Virginia to appear before
the Judge of our Circuit Court of the County of Arlington at
the Court House thereof, on the 11th day of May, 1953, at
10 :00 o'clock a. m., to testify and the truth to say on behalf of
the Commonwealth in a certain matter of controversy in our
said Court before the said Judge depending and undetermined
between Commonwealth of Virginia, plaintiff, and Viola
Upanowich, defendant. And have then there this writ,
Witness, H. Bruce Green, Clerk of our said Court, at the
Court House, the 8th day of May, 1953, and in the 177th year
of the Commonwealth.
H. BRUCE GREEN, Clerk.
By FREDA S. "WOODY.A.RD, Deputy CJerk.

Filed May 11,. 1953.
H. BRUCE GREEN, Clerk.
Circuit Court, Arlington County, Va.
(on back)
C-603

SUBPOENA FOR WITNESS.
Commonwealth of Virginia
'V.

Viola Opanowich
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Arlington Circuit Court, the 11th day of May, 1953.
Executed this 8 day of May, 1953, by serving a true copy of
the within process on Peter Opanowich in person, in Arlington County, Virginia.
Given under my hand this 8 day of May, 1953.
Time 2:10 P. M.
.
CARL TAYLOR,
Sheriff, Arl. Co., Va.
By A. LEWIS, Deputy Sheriff.
page 21}
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IT IS ORDERED by the Court that this case be continued

to May 12, 1953.

WALTER T. McCARTHY, Judge.
Recorded in Common Law Order Book No. 36, page No. 29,
on 5/111953.
page 22
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Rec'd Sheriff's Office, Arl.
P. M. '53.

Co.,

Va., May 8 4:45

The Commonwealth of Vir~nia,
To the Sheriff of the County of Arlington, Greetings:
We Command Yoi1, That yon summon Capt. Walter Bell,
Capt. Dudley Rector, Detective Walter Kadel, Detective
George Coppage, Detective William Dinsmore, Detective John
W. Wise, Jr. and Doris Beiswanger to appear before the
Judge of our Circuit Court of the County of Arlington at the
Court Honse thereof, on the 11th day of May, 1953, at 10 :00
o'clock, A. M., to testify and the truth to say on behalf of the
Commonwealth in a certain matter of controversy in our said
Court before the said J udg-e depending; and undetermined between Commonwealth of Virginia, plaintiff, and Viola Opanowich, defendant. And have then there this writ,
Witness, H. Bruce Green, Clerk of our said Court, at the
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Court House, the 8th day of May, 1953, and in the 177th year
of our Commonwealth.

H. BRUCE GREEN, Clerk.
By FREDA WOODYARD, Deputy Clerk.
Filed May 12, 1953.

H. BRUCE GREEN, Clerk.
Circuit Court, Arlington County, Va.
By V. Long, Deputy Clerk.
(on back)

SUBPOENA FOR WITNESS
Commonwealth of Virginia
1].

Viola Opanowich
Arlington Circuit Court, the 11th day of May, 1953.
Executed this 9 day of May, 1953, by serving a true copy of
the within process on Det. Walter Kadel, Det. John W. Wise,
Jr., in person, in Arlington Cowity1 Virginia.
Given under my hand this 9 day o-f May, 1953.
Time 7 :30 A. M.

CARL TAYLOR,
Sheriff, Arl. Co., Va.
By JOHN MARLOW, Deputy Sheriff.
Executed this 9 day of May, 1953, by serving a true copy of
the within process on Capt. Walter Bell, Capt. Dudley Rector,.
in person, in Arlington County, Virginia.
Given under my I1and this 9 day of May, 1953.

CARL TAYLOR,
Sheriff, Arl. Co., ;va.
By JOHN MARLOW, Deputy Sheriff.
Executed this 9 day of May, 1953, by serving a true copy of
the within p~ocess on Doris Beiswanger in person, in Arlington County1 Virginia..

Viola Opanowich v. Commonwealth of Virginia.
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Given under my hand this 9 day of l\Iay, 1953.
Time 8 :30 A. M.
CARL TAYLOR,
Sheriff, Arl. Co., Va.
By J. HERSEY, Deputy Sheriff.
Executed this 9 day of.May, 1953, by serving a true copy of·
the within process on Det. George Coppage, Det. Walter
Kadel, Det. Wm. Dinsmore in person, in Arlington County,
Virginia.
Given under my hand this 9 day of May, 1953.
Time 3 :50 P. M.
CARL TAYLOR,
Sh~riff, Arl. Co., Va.
By J. HERSEY, Deputy Sheriff.
Executed this 9 day of May, 1953, by serving a true copy of
the within process. on Doris Beiswanger in person, in Arling·ton County, Virginia.
Given under my hand this 9 day of l\fay, 1953.
Time 8 :30 A. M.
CARL TAYLOR
Sheri~, Arl. Co., Va.
By J. HERSEY, Deputy Sheriff.
page 23

~

THIS DAY came the Commonwealth, by its Attor.ney, and
the Defendant pursuant to her recognizance and her Attorneys, William C. Nemeth and Leonard S. Sattler.
THEREUPON came a panel of twenty which was sworn on
its voir dire and found free from exception from which panel
each struck four.
vVHEREUPON c~me a jury composed of the followin~
named persons, to-wit: }t. W. Goodrfok, John F. Fink, Edward E. Estes, Kenneth E. Fink, Thomas ,v. McQueen, ,Jr.,
R. K. D~.wson, C. C. CPoksey, l\farvin L. · n-ibson. S. Caffi.
Harry A. Darne, Mrs. Blanche Oldham and John E. B,augus,
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which was sworn as the law directs as a jury for the trial of
this case.
THEREUPON the Clerk delivered the charge to the jury
and at the conclusion thereof the Court recessed until May
13, 1953 at 10 :00 o'clock A. M., the jury being excused to said
date and hour after being cautioned by the Court not to disc·nss this case with anyone nor to permit anyone to discuss
it with them or in their presence nor to reach any conclusion
nor read any newspaper items relative thereto or listen to
radio and television programs commenting thereon.
"'\VALTER T. McCARTHY, Judge
Recorded in Common Law Order Book No. 36, page No. 34,
5/12 1953.

011
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PURSUANT to adjournment this day came the Commonwealth by its Attorney, and the Defendant pursuant to her
recognizance and her Attorneys, William C. Nemeth and
Leonard Sattler.
WHEREUPON the jury was polled and placed in the jury
box.
THEREUPON opening statements were made to the jury
by the Attorney for the Commonwealth and counsel for the

Defendant and the Commonwealth then proceeded to introduce its evidence until 12 :30 P. M., at which time the Court
recessed for luncheon after placing the jury in custody of the
Sheriff and cautioning each member thereof as to the continued
observance of the admonishment given previous to the evening
adjournment on yesterday.
WHEREUPON at the conclusion of the luncheon recess the
Commonwealth continued with the presentation of its evidence
until adj.ournment for supper was ordered, Dr. Jacob Werne,
one of the witnesses for the Defendant, however, testifying
with the consent of the Commonwe3:lth, out of the usual order
of presentation of evidence.
THEREUPON the Court advised the Attorney for the
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Commonwealth and counsel for the Defendant that it had been
informed that one of the jurors, namely, Harry A. Darne, had
been separated from the rest of the jury for a.bout 10 minutes
at the supper recess.
·
WHEREUPON the said Harry A. Darne was sworn and
testified as to the incident and the Defendant, her counsel and
the Commonwealth waived any o.bjection in respect thereto.
THEREUPON the jury retumed to the ;jury box in custody
of the Sheriff and furt1ier testimony was heard until 9 :30 P.
M., at which time the Cou-rt adjourned until May 14, 1953 at
.a:t 10 :00 A. l\L, and the ;jury retired in custody of the Sheriff
with instructjons to report on said date and hour.
WALTER T. McCARTHY, Judge.
Recorded in Common Law Order Book No. 36, page No. 44,
on 5/13 1953.
page 25 } The Commonwealth of Virginia,
To the Sheriff of the County of Arlington, Greetings:
We Command You, That you summon Margaret Cutcomb,
1121 S. 18th Street, Arlington, Va. to appear before the Judge
of our Circuit Court of the County of Arlington at the Court
Honse thereof, on the 13th day of May, 1953, at 1 :30 o'clock
P. M., to testify and the truth to say on behalf of the Commonwealth in a certain matter of controversy in our said Court
before the said Judge depending and undetermined between
The Commonwealth, plaintiff, and Viola. Opanowich, defendant. And have then there this writ,
Witness, H. Bruce Green, Clerk of our said Court, at the
Court House, this 13th day of May, 1953, and in the 177th
year of the Commonwealth~
H. BRUCE GREEN, Clerk.
By ROBERT H. "WHITE, Deputy Clerk.
Filed. May 14, 1953.
H. BRUCE GREEN, Clerk.
.Circuit Court, Arlington County, Va.
By V Long·, Dep~ty Clerk.
1
•
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(on back)
SUBPOENA FOR WITNESS
COMMONWEALTH
'l).

Viola Opanowich
Arlington Circuit Court, the 13th day of May, 1953..
Not executed, by order of Commonwealth Attorney.
Given under my hand this the 14 day May, 1953.
CARL TAYLOR,
Sheriff, Arl. Co., Va.
By RUFUS TRICE.
page 26

~

Rec'd, Sheriff's Office, Arl. Co., Va., May 8 4:02
P. M. '53.

The Commonwealth of ,Virginia,
To the Sheriff of the County of Arlington, Greetings:

,v

vVE COM~lA.ND YOU, That y()u summon Dr. ,v. C.
eIburn, M. D., 3408 North Glehe Road, .Arlington County. Virginia to appear befoi:e the J nclge of our Circuit Court of the
County of Arlington at the Court Honse thereof, on the 11th
day of May, 1953, at 10 :00 o'clock A. l.f., E. D. T. to testify
and the truth to say on behalf of the Defendant in. a certain
matter of controv-ersy in our said Court before the said ,Tudge
depending and undetermined between Commonwealth of Virginia, plaintiff, and Viola Opanowich, defendant. .And have
then there this writ,
·witness, H. Bruce Green, Clerk of onr snid Court. at the
Court House, the 8th day of May, 1953, and in the 177th year
of the Commonwealth.
H. BRUCE GREEN, Clerk.
By ROBERT H. WHITE, Deputy Clerk.

Filed May 14, 1953.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington County, Va.
By V. LONG, Deputy Clerk.
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(on back)
SUBPOENA FOR WITNESS
C-603
Commonwealth of Virginia

v.
Viola Opanowich
Arlington Circuit Court.,
the 11th day of May, 1953.
Executed this 13th day of May, 1953, by serving a true copy
of the within process on Dr. W. C. "\Velburn, M. D. in pers·on,
in Arlington County, Virginia.
Given under my hand this 13 day of May, 1953.
Time 10 :00 A. M.
CARL TAYLOR
Sheriff, Arl. Co .., Va.
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PURSUANT to adjournment this clay came the Commonwealth, by its Attorney, and the Defendant pursuant to her
recognizance and her Attorneys, "\Villiam C. Nemeth and
Leonard Sattler.
THEREUPON the jury was polled and placed in the jury
box.
,vHEREUPON the Commonwealth continued with the introduction of its evidence and at the conclusion thereof the
Court directed the jury to retire to its room and the Defendant moved to strike the Commonwealth's evidence, which said
motion the Court denied and to which said ruling of the Court
the Defendant excepted.
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THEREUPON the jury returned to the jury box and the
Defendant proceeded to introduce her evidence and at the conclusion thereof the Court directed the jury to again retire to
its room and the Defendant again moved to strike the evidence
of the Commonwealth, which said motion the Court denied and
to which said ruling of the Court the Defendant excepted.
WHEREUPON the matter of instructions was argued by
counsel.
THEREUPON the jury returned to the jury box and was
instructed by the Court and after bearing closing arguments
of the Attorney for the Commonwealth and counsel for the
Defendant, the jury retired to its room to consider its verdict
and after a time returned into Court and requested that their
deliberations be continued to May 15,, 1953 at 10 :00 A. M.,
which said request the Court granted, and the jury, in custody
of the Sheriff, was excused to said date and hour.
WALTER T. McCARTHY, Judge.
Recorded in Common Law Order Book No. 36, Page No. 46
on 5/14, 1953.
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Rec'd. Sheriff's Office, Arl.. Co., Va.,, May 11,
10 :16 A. M. '53.

The Commonwealth of Virginia,
To the Sheriff of the County of Arlington, Greetings :
"\VE COMMAND YOU, That you summon Mrs. Marion 0.
Lowe, Robert J. Lowe and Amino Perretti, M. D. to appear.
before the Judge of our Circuit Court of the Connty of Arlington nt the Court House thereof, on the 11th day of May, 1953,
at 10 :00 o'clock a. m., E. D. S. T. to testify and the truth to say
on behalf of the defendant in a certain matter of controversy,
in our said Court before the said Judge depending and undetermined between Commonwealth of Virginia, plaintiff, and
Viola Opanowich, defendant. And have then there this writ,
Witness, H. Bruce Green, Clerk of our said Court., at the
Court House, the 11th day of May, 1953, and in the 177th year
of the Commonwealth.

H. BRUCE GREEN, Clerk
By RACHEL H. WHITE, Deputy Clerk.
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(on back)
SUBPOENA FOR WITNESS
0-603

Commonwealth of Virginia
'l.\

Viola Opanowich
Arlington Circuit Court.,
the 11th day of May, 1953.
Executed this 11 day of :May,, 1953, by serving a true copy
of the within process on Marion O. Lowe, Robert J. Lowe in
person, in .Arlington County,. Virginia.
Given under my hand this 11 day of May, 1953.
Time 10 :15 A. M.
CARL TAYLOR
Sheriff, Arl. Co., Va.
By RUFUS TRICE, Deputy Sheriff.
Amino Perretti, M. D., not _found in my bailiwick. Given
under my hand this 15 day of ]\fay, 1953.
Time ...... M
CARL TAYLOR
Sheriff, Arl. Co., Va.
By RUFUS TRICE, Deputy Sheriff.
Filed May 15, 1953.
H. BRUCE GREEN., Clerk

Circuit Court, Arlington County, Va.
By V. LONG, Deputy Clerk.
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PURSUANT to adjournment this day came the Commonwealth, by its Attorney, and the Defendant pursuant to her
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recog_-nizance and her Attorneys, William C. Nemeth and
Leonard Sattler.
WHEREUPON the jury was polled and placed in the jury
box.
THEREUPON ,the jury retired to its room to consider its
verdict and after a time returned into Court and presented the
following verdict, to-wit:
"vVe the Jury fin cl the Defendant guilty of murder in the
second degree and set her sentence at twelve (12.} years in the
Penitentiary.
(Signed) R. W. GOODRICK
Foreman.''
WHEREUPON the jury was polled and each and every
member thereof answered that the foregoing was his or her
verdict.
WHEREUPON the jury was discharged.
THEREUPON the Defendant moved the Court to set aside
the verdict of the jury as contrary to the law and the evidence
and to award her a new trial, the argument on said motion being continued to May 20, 1953 at 10 :00 A. M.
WHEREUPON Gloth & Loveless, Co-Partners., by Edward
S. Loveless, surrendered the Defendant to the Court and
moved the Court to be relieved as surety on the recognizance
executed herein, which said motion the Court granted and accordingly ordered the surety relieved and released from further liability thereunder ancl the Clerk is hereby directed to
so indicate on the Judgment Lien Docket Book wherein the
recognizance is recorded, referring to this order for his authority.
AND the Defendant is hereby remanded to jail in custody
of the Sheriff.
·
WALTER T. McCARTHY, Judge.
Recorded in Common Law Order Book No. 36, Page No. 48
on 5/15, 1953.

Viola Opanowich v. Commonwealth of Virginia.
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INSTRUCTION NO. 1.

The Court instructs the jury that under the indictment you
may make the following findings :
(1) Guilty of murder in the first degree; (2) guilty of
murder in the second degree; (3) guilty of manslaughter,
voluntary or involuntary; ( 4) not guilty.
The Court further instructs the jury that murder in the first
degree is any wilful, deliberate and premeditated killing with
malice aforethought, and that murder in the second deg-ree
is tlie killing of any person with malice aforethought, either
expressed or implied, but without any premeditation; and the
Court further instructs the jury that voluntary manslaughter
is the unlawful killing of a human being in heat of blood and
sudden passion, upon adequate provocation and not from
malice, and involuntary manslaughter is the unintentional killing of a human being in connection with the doing of an unlawful act.
.
The Co_urt further instructs the jury that murder- in the first
degree is punishable by death or confinement in the penitentiary for life for a term not less than 20 years, and that murder
in the second degree is punishable by confinement in the penitentiary for not less than 5 nor more than 20 years. The Court
further instructs the jury that volunta.ry manslaughter is
punishable by confinement in the penitentiary for not less than
one., nor more than 5 years. The Court further instructs the
jury that involuntary manslaughter is punishable by confinement in the penitentiary for not less than one, nor more than
5 years, or in the discretion of the jury, by a fine not exceeding $1,000.00, or confinement in jail not exceeding one year, or
both.

page 31

~

INSTRUCTION NO. 2.

The Court instructs the Jury that murder is when a person
of sound mind and discretion unlawfully kills another with
malice aforetl10ught, express or implied. It will be observed
that the essential ingTedient of murder, as defined, is malice,
and that it may be either express or implied malice. Express
malice does not mean, necessarily, malice expressed in words,
but is defined to be when the act is clone wifh a sedate and deliberate mind and formed design, which condition of the mind
and formed design being a mental condition, and not ordinarily susceptible of other kinds of proof, may be evidenced
by the external circumstances attending tl1e execution of the
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act and need not be any special duration before the act of killing. Implied malice is where the law implies malice from the
act itself, from which death ensues., for instance, where one,
without any sufficient provocation at the time, and without
warning, kills another, malice is presumed from want of
provocation.
page 32
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INSTRUCTION NO. 3.

The Court instructs the jury that a person may-be convicted
of an offense upon circumstantial evidence alone, if the jury
believe from such evidence beyond all reasonable doubt that
the defendant is guilty of the crime charged against her, and
the Court further -instructs vou that if vou hclieve from the
evidence beyond all reasonabie doubt that the defendant, Viola
S. Opanowich, did give birth to an infant male child., and if
you further believe from the evidence beyond all reasonable
doubt that said male child met its death as a result of suffocation, and if you ftti·ther believe from the evidence beyond all
reasonable doubt that the suffocation came about as a result
of the acts and conduct of the defendant, Viola S. Opanowich,
and if you further believe from the evidence that Viola S.
Opanowich did suffocate said un-named child as a result of
premeditation and with malice aforethought, then you shall
find her g·uilty of murder in the first degree and set her punishment according·ly.
The Court further instructs the jury that if they believe
from· the evidence beyond all reasonable doubt that Viola S.
Opanowich did suffocate said child with malice aforethought,
but without any premeditation, then you shall find her guilty
of murder in the second degree and set her punishment accordingly.
The Court further instructs the jury that if they believe
from the evidence beyond all reasonable doubt that Viola S.
Opanowich did suffocate said child in the heat of passion, and
without any premeditation or malice aforethought., then you
shall find her guilty of voluntary manslaughter and set her
punishment accordingly.
The Court further instructs the jury that if they believe
from the evidence beyond all reasonable doubt that Viola S.
Opanowich did suffocate the said child unintentionally, but
while doing an unlawful act, then you shall :find her guilty of
involuntary manslaughter and set her punishment accordingly.

Viola Opanowich v. Commonwealth of Virginia.
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INSTRUCTION NO. 4.

The Court tells the Jury that they are the exclusive judges
of the credibility of the witnesses, and the weight to be given
their testimony, but they have no right to arbitrarily disregard
the testimony of any witness; and in determining the credibility of witnesses, and the weight to be given t;tieir testimony,
the jury must take into consideration the interest of the witness in the thing about which he testifies, his means of knowledge, bias., and prejudice in regard to the thing about which
he testifies, and his demeanor while testifying. And, ~hen the
jury have considered the testimony of witnesses according to
these principles, they should give to the testimony of each witness all the weight to which his testimony is entitled, if any.
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INSTRUCTION NO. 5.

The Court instructs the Jury that the defendant is presumed
to be sane and to possess a sufficient degree of reason to be responsible for her acts until the contrary is proved by the defendant to your satisfaction.
To establish a defense on the ground of insanity, it must be
proved to the satisfaction of the jury that, at the time of the
committing of the act, the party accused was laboring under
such a defect of reason., from disease of mind, as not to know
the nature and quality of the act she was doing; or, if she did
know it, that she did not know she ,vas doing what was wrong.
If the Jury are so satisfied, they .should acquit the defendant on the ground of insanity and so state in their verdict; if
the Jury are not so satisfied, then they should not acquit on
that ground.
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INSTRUCTION NO. 7.

The Court instructs the Jury that a doubt engendered by
sympathy or by a dislike to accept the responsibility of convicting the Defendant is not a reasonable doubt. The law does
not require proof amounting to absolute certainty, nor proof
beyond all possibility of mistake. If, after having carefully
and impartially heard and weighed all the evidence, you reach
the conclusion that the Defendant is guilty with such degree
of certainly tbat you would act upon the faith of it in your own
most important and critical affairs, then the evidence is sufficient to warrant a verdict of guilty. If you do not reach such
conclusion,, then your verdict should be not guilty.
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page 36 }-

INSTRUCTION A.

The Court instructs the jury that the defendant never has
to prove any fact either beyond a reasonable doubt, or by a
preponderance of the evidence. All she has to prove in any
case is such a state of facts as will raise a reasonable doubt
in the minds of the jury as to the existence of the fact or facts
sought to be established by the Commonwe.alth.
page 37

~

INSTRUCTION B.

The Court instructs the jury that, if they find there is a conflict in the evidence in this case on any fact or circumstances
tending to establish the g·uilt or innocence of the defendant, l;l
part of which is in favor of the theory of the Commonwealth,
and a part of which is in favor of the theory of the defendant,
and the jury should entertain a reasonable doubt as to which
is true, then it is the duty of the jury in arriving at their verdict to adopt the evidence, theory and conclusion most favorable to the defendant.
page 38 ~

INSTRUCTION C.

The Court instructs the jury that the defendant is presumed
to be innocent until her guilt is established hy the evidence
beyond all reasonable doubt. It is not sufficient that her guilt
is probable only, or even more probable then her innocenee.
Nor can the defendant be convicted upon mere suspicion. No
amount of suspicion, however strong, will warrant her conviction. But in order to convict, the evidence of guilt must
be so strong that there can he no theory from the evicfonce
consistent with her innocence.
page 39 ~

INSTRUCTION D.

The Court instructs the jury that upon the trial of a
criminal case by a jury the law contemplates the conclnrrence
of 12 minds in the conclusion of guilt before a conviction can
be had. Each individual juror must be satisfied beyond a
reasonable doubt of the defendant's g11ilt before be can
rightly, under his oath, consent to a verdir.t of guilty. Each
juror should feel the responsibility resting upon him as a
member of the jury, and should realize that his own mind must
be convinced beyond a11 reasonable doubt of tbe defendant's
irnilt before he can consent to a verdict of guilty. Therefore,
if any individual juror, after having duly considered the evi-
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dence in the case, the instructions of the Court, the arguments
of counsel, and consulting with his fellow jurors, should entertain a reasonable doubt of defendant's g·uilt, it is his duty not
to surrender his own convictions simply because, all or some,
of the other jurors entertain a different opinion.
And in this connection the jury is further instructed that the
jury room is no place for pride of opinion or obstinancy, and
it is the duty of the jurors to discuss the evidence in a spirit
of fairness and candor with each other, and with open minds
to g·ive· careful consideration to the views of their fellow
jurors, and, if it can be done without a sacrifice of conscientious convictions, agree upon a verdict.
page 40 ~

INSTRUCTION E.

The Court instructs the jury that in order for you to convict
Viola Opanowich of murder in the second degree, the Commonwealth must have proved beyond a reasonable doubt that
the killing was done from malice-that is, from a wicked and
depraved heart.
page 41

~

INSTRUCTION F.

The Court instructs the jury thnt, if after hearing and considering all the evidence, there is a reasonable doubt in your
minds as to the real cause of the death of the infant, that is,
whether it died as the result of the willful and intentional
criminal acts of the defendant, or whether it died from some
other cause, then you should find the defendant not guilty of
murder as charged in the indictment against her.
page 42 ~

INSTRUCTION G.

The Court instructs the jury that, eYen though you believe
from the evidence that the child born to the defendant came to
its death as a re~mlt of an unlawful cwt or unlawful acts of t11e
·defendant., yet, if vou also believe that the defendant was in
such a state of mental stress and nlwsical exhaustion at tliat
time that she did not understand the natlne and chara~ter of
her acts or the consequences tl1ereof and that she did not
understand the difference between right and wrong, then you
must find her not guilty.
page 43 ~

INSTRUCTION I.

The Court instructs the inr,;r that in lrrw +he accused iR nrP.sumed to be innocent of the crime with which she is c11argecl,
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and that presumption follows her throughout every stage of
the trial; moreover, the plea of "not guilty" denies every
essential allegation of the indictment and puts upon the Commonwealth the burden of proving every element of the crime
charged and the accused guilty beyond a reasonable doubt.
There is no shifting of this burden, as it remains upon the
Commonwealth throug'11out the whole trial. The accused is
not required to prove her innocence, and if, after considering
the evidence for the Commonwealth and the defense, you entertain a reasonable doubt of the guilt of the accused from tl1e
whole, then it is your duty and you must acquit her.
page 44 ~

INSTRUCTION J.

The Court instructs the jury that where the evidence introduced by the Commonwealth to convict the accused, considered
collectively, as it must be when circumstantial evidence is relied upon, is just as consistent with her innocence as with her
guilt, that interpretation which acquits the accused must be accepted. For it is fundamental that if there be a reasonable
doubt of her guilt, there can be no conviction.·
page 45 ~

INSTRUCTION K.

The Court instructs the jury that the indictment in this case
is not to be considered by the jury in the slightest deg-ree
indicative of the guilt of the accused, Viola. S. Opanowich, and
while the jury has the right to take the indictment to their
room., yet they shall not consider the indictment as being any
evidence whatever of guilt of the accused, and it is not to be
considered by them as having any weight whatever as evidence against the accused in this case.
page 46

r

INSTRUCTION L.

The Court instructs the jury that, in considering the extra
judicial statement of the defendant which has been introduced
hy the Commonwealth, in this case, you have the rig-ht to take
into consideration the circumstances which attended the making- and signing of the statement, the physical and mental condition of the defendant at the time she allegedly gave and
signed the statement, the probability or improbability that she
~rave the statement voluntarily and with a full understanding
of her rights prior to her allegedly giving and signing the
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statement, the probability or improbability that her physical
and mental condition were such as to permit her to comprehend fully and to understand the contents of the statement and
its full impace ; and if you believe from all of the evidence and
circumstances ·in the case that the said alleged statement was
obtained under circumstances such that it was not voluntarily
made or was not her free act and deed, you should not consider this statement as evidence against the defendant in this
case.
page 47}

•
·
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THIS DAY came the Commonwealth, by its Attorney, and
the Defendant in custody of the Sheriff and her Attorneys,
"William C. Nemeth and Leonard Sattler.
WHEREUPON the Court heard argument of counsel on
the Defendant's motion to set aside the verdict of the jury as
contrary to the law and the evidence and to award her a new
trial and upon consideration w]iereof is of the opinion that
the verdict of the jury is right and proper, doth hereby adjudge that the Defendant is guilty of murder in the sec.ond degree.
WHEREUPON. the Defendant was ordered to stand and the
Court pronounced that it was its judgment tha.t the Defendant be confined in the .State Penitentiary, Richmond, Virginia,
for a period of twelve years, same being the finding of the
jurors in the verdict ascertained, and pay the costs of this
proceeding.
THEREUPON the Defendant signified her intention of
applying to the Supreme Court of Appeals of this Commonwealth for the award of a writ of error and supersedeas to the
judgment of the Court.
AND the Defendant is herehy remanded to jail in custody of
the Sheriff.
WALTER T. McCARTHY, Judge.

Supreme Court of Appeals of Virginia

40

Recorded in Common Law Order, Book No. 36 Page No. 61,
on 5/20, 1953.
page 48 ~
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•
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THIS DAY came the Commonwealth, by its Attorney, and
the Defendant in custody of the Sheriff and her Attorney,
William C. Nemeth.
THEREUPON the Defenclant moved the Court to suspend
the execution of sentence herein for a period of sixty days
from date hereof in order to apply to the Supreme Court 9f
Appeals of Virginia for a writ of error and supersedea.s· to the
judgment of this Court, which said motion the Court gTanted.
and accordingly ordered the suspension of the execution of
sentence for said period.
AND the Defendant is hereby remanded to jail.
WALTER T.- McCARTHY, Judge.
Recorded in Common Law Order Book No. 36, Page No. 74,
on 5/25, 1953.
page 49

~

•
NOTICE.
To : William J. Hassan, Esquire,
Attorney for the Commonwealth,.
Arling'ton Court House,
Arlington 1, Virginia.
PLEASE TAKE NOTICE tliat on Friday, July 17, 1953,
at ten o'clock a. m., Eastern Daylight Saving Time, or as soon
thereafter as counsel may be heard, the undersigned will
tender to the Circuit Court of Arlington County, Virginia,
in one c;>f the Court Rooms thereof, a transcript of the ornl
testimony and other incidents of the trial in the above entitled
cause, said transcript consisting of four ( 4) paper l)ound
volumes transcribed from stenographic notes taken hv EHthe
P. Fuller of the Alderson Reporting· ComnanY, 306 Ninth
Street, NW, Washington, District of Columbia, marked
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'' Transcript of Proceedings'' and containing indexes and
Four Hundred Nineteen ( 419) typewritten pages.
VIOLA OP ANOWICH
By Counsel
Filed, Jul. 17, 1953.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By F. WOODYARD, Deputy Clerk

•
page 49-a
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Filed, Jul. 17, 1953.
H. BRUCE GREEN, Clerk
Circuit Court, Arlington
County, Va.
By R. H. WHITE, Deputy Clerk
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To: Honorable H. Bruce Green,
Clerk of the Circuit Court of
Arlington County, Virginia:
NOTICE IS GIVEN that Viola Opanowicll, Defendant herein, appeals in this case and will apply to the Supreme Court of
Appeals of Virginia for a ·writ of Error and sitpersedeas.
ASSIGNMENTS OF ERROR.
The following are the errors assigned :
The Circuit Court erred:
1. In not striking ·out the evidence introduced by the Commonwealth and/or dismissing the case.
2. In not setting aside the verdict as contrary to the lmv and
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the evidence, without evidence to support it, and plainly
wrong, and in entering final judgment for Defendant or granting a new trial, and in entering judgment against the Defendant.
3. In g-ranting each instruction which was granted for the
Commonwealth, this assignment being as to each of such instructions.
·
4. In refusing each instruction which was refused of those
asked by the Defendant, this assignment being as to each such
refused instruction ; in changing, altering or deleting from
each instruction tendered and asked by the Defendant, this
assignment being as t.o each such changed, altered or
deleted instruction.
page 49-b ~ 5. In refusing to allow the Defendant to use
slides through its witness, Dr. Jacob W erne, a
qualified and eminent pathologist, indicating similar case of
like disease in other infants, all as set forth in the record,
such refusal being extremely prejudicial to the Defendant.
6. In admitting into evidence testimony of the witness
Cutcombe, relative to alleged conversation overheard by said
witness on a party line telephone without requiring proper
identification said conversation being purely hearsay and thus
immaterial, irrevelant and incompetent, all as set forth in the
record, such admission of said testimony being extremely prejudicial to the Defendant.
7. In wrongfully over-ruling objections by counsel for the
Defend ant to certain testimony and other incidents of the trial
offered by counsel for the Commonwealth, all as is set forth
throughout the record, and being extremely prejudicial to the
Defendant.
·
8. In wrongfullv sustaining objections made by counsel for
the Commonwealth certain testimonv and other incidents of
trial offered by the Defendant, all· of which is set forth
throughout the record, and being extremely prejudicial to the
Defendant.
9. In not requiring the Commonwealth to prove the corpus
delicti beyond all reasonable doubt all of which is covered in
aBsignment No. l and assignment No. 2 herein.
Defendant herein states that proper objection and exception
was dulv taken bv rounsel for the Defendant in each and everv
one of the above· ai:;i:;ig'Ilments of error numbered one through
nine; that each of the above assignments of error were extremely prejudicial to the Defendant and resulted
page 49-c ~ in a wrongful conviction.
Defendant further states that she will file her
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Petition for vVrit of Error and supersedeas within the statutory period.

•

VIOLA OPA.i~OWICH
By "WILLIAM C. NEMETH
1319 North Court House
Road
Arlington 1, Virginia
and
LEONARD S. SATTLER
1742 F. Street, NW,
Washington 6, D. C.
Counsel for Defendant

I hereby _certify that a true copy of the foregoing pleading
was served on me personally this 17th day of July, 1953.
WILLIAM J .. HASSAN,
Attorney for the Commonwealth

•

•

e

Circuit Courtroom,
County Courthouse
Arlington, Virginia,
May 12, 1953.
The above-entitled matter came on for trial, pursuant to
call at 3 :00 p. m.
Before: Hon. Walter T. McCarthy, Judge.
Appearances: William J. Hassan, Esq., Peter J. Kostin,
Esq., and Louis Koutoulakos, Esq., on behalf of the Commonwealth of Virginia.
William C. Nemeth, Esq., and Leonard S. Sattler, Esq., on
behalf of the Defendant.
page 2 ~

PHOOEEDING.S.

The Court: All right, g·entlemen.
The Clerk: Ladies and Gentlemen, will you take your seats
in the box as your names are called, please Y
R. W. Goodrick.
.
\\··\\\\'}\\\\'"
(Each juror, as his or her name was called, thereupon took
a seat on the jury box.)
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The Clerk: John F. Fink.
Edward E. Estes.
W. C. Miller.
Kenneth E. Fink.
Thomas W. McQueen, Jr.
Ralph W. Fairbank.
R. K. Dawson.
George Whitney.
L. D. Byers.
C. C. Cooksey.
Emanuel Stagler.
Marvin L. Gibson.
S. Caffi.
Mrs. Grace W. Barrett.
Herbert Stevenson.
Harry A. Darne.
William C. Crockett.
. Mrs. Blanche Olham.
page 3 ~ John E. Baugus.

0

Will you all stand and raise up your right hands, please f
Do you and each of you solemnly swear to well and truly
answer all questions about to be propounded to you, so help
you God?
(The jurors collectively answered in the affirmative.)
The Clerk: Be seated, please.
The Court: Ladies and gentlemen, the case that you will
be asked to try is that of the Commonwealth against Viola
Opanowich, who is charged with the murder of an infant child
on the 11th day of February, 1953. The location or alleg·ed
site of the crime is 1115 South 18th Street, Arlington, Virginia.
Have any of the jurors formed or expressed any opinion
as to the guilt or innocence of this accused f
( There was no response.)
The Court: Are there any of the jurors related to Viola
Opanowich, Detectives Rector, Dinsmore, and Kadel; Julius
E. Sherr, Marion Lowe Y
·
(There was no response.)
The Court : Are any of you clients of any of the counsel at
the counsel table Y
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( There was no response.)
~

The Court: Do you know of any reason why you .
could not render a fair and an impartial verdict in
this case based upon the evidence produced here by the witnesses?
page 4

(There was no response.)
The Court : Are there any questions f
Mr. Hassan: No questions.
Mr. Nemeth: No questions, your Honor.
(Counsel conferred with the Court at the Bench, out of the
hearing of the Reporter and Jurors.)
The Court: Before you strike-yes 1
Juror No. 7: I know something about it.
The Court: Have you formed any opinion from what you
know about it that would influence you in your verdict in anyway?
Juror No. 7: No, sir.
The Court: You mean you read about it in the newspaper?
Juror No. 7: No, I didn't read about it.
The Court : Do you know some of the parties in the case?
Juror No. 7: No, sir.
The Court: You are sure that the information vou have
won't influence your verdict in any way, you couid base a
verdict on the evidence you gave here?
Juror No. 7: That is right.
page 5 ~ The Court : Go ahead.
(The Clerk thereupon handed the jury lists to counsel, who
examined the same.)
The Clerk: Will the f o11owing Members of the Panel leave
the Box, please.
W. C. Miller.
Ralph "\V. Fairbank.
Georg·e Whitley.
L. D. Byers.
Emanuel Stagler.
l\Irs. Grace vV. Barrett.
lterbert Stevenson.
vVm. C. Crockett.
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(The jurors whose names were called thereupon left the
jury box.)
The Clerk: The remaining jurors take a scat in the box.
Please answer to· your names.
R. W. Goodrick.
Juror Goodrick: Here.
The Clerk: John F. Fink.
,T uror Fink: Here.
The Clerk: Edward E. Estes.
Juror Estes: Here
· The Clerk: Kenneth E. Fink.
page 6 ~ Juror Kenneth Fink: Here.
The Clerk: Thomas W. McQueen, Jr.
Juror McQueen: Here.
The Clerk: R. K. Dawson.
Juror Dawson: Here.
The Clerk: C. C. Cooksey.
Juror Cooksey : Here.
The Clerk: Marvin L. Gibson.
Juror Gibson. Here.
The Clerk: S. Caffi.
Juror Caffi: Here.
The Clerk : Harry A. Darne.
,Juror Darne: Here.
The Clerk: Mrs. Blanche Oldham.
Juror Oldham: Here.
The Clerk: John E. Baugus.
Juror Baugus. Here.
The Clerk: Please raise you right bands.
(The Clerk then administered the· oath to the Jurors, each
answering ''yes''.)
The Clerk: Viola Opanowich, please rise.
( The defendant stands.)
The Clerk: Ladies and Gentlemen of the Jury, look upon
the accused, and hearken to her cause.
You may be seated.
page 7 ~ She stands indicted as follows:
(The Clerk then read the indictment.)
The Clerk: Upon this indictment she hath been arraigned,
bath pleaded not guilty and for her trial has put herself upon
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the country, which country you are. If you find her not
guilty, say so, and no more. If you find her guilty, you are to
say so and fix her punishment in accordance with the instructions of the Court which will be g·iven you at the conclusion of
the trial.. Now hearken to tbe evidence.
The Court: Lady and G,entlemen of the Jury: We will
not proceed with the evidence this afternoon. As far as you
are concerned, the Court will be recessed as soon as I get
through talking to you. As far as the other jµrors are concerned, I want them to wait here until after this jury goes out.
We will begin the hearing tomorrow morning at ten o'clock.
While you are out, I will ask you not to discuss this case
with anybody; not to allow anybody to discuss it in your
presence and that includes your own families; not to read
any newspaper accounts concerning it, nor to witness or listen
to any television or radio accounts concerning this case. I
will ask.you to continue to conduct yourselves in that regard,
in that respect until the case is concluded.
Tomorrow when you come, be prepared to be confined until
the case is finished.
You are new excused until tomorrow morning at
page 8 } ten o'clock.
Are there any that do not understand what that
means?
( There was no response.)
The Court: As far as the Court is concerned, except for
the extra jurors, the Court is recessed for the day. I want to
talk to the extra jurors before they go.
(Whereupon, at 3 :21 o'clock p. m., a recess was taken until
10 o'clock a. m., the following morning, May 13, 1953.

•
page 12}

•

e

•

PROCEEDINGS.

The Court: We will proceed, gentlemen.
Will all of the witnesses in Commonwealth against Opanowich come forward to the rail?
(The witnesses come. forward and are sworn collectively.)
The Court: Do I hear a motion Y
Mr. Hassan: The Commonwealth would like to have the
witnesses excluded.
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Mr. Nemeth: Can we approach the BenchY
( Counsel and the Court conferred out of the hearing of the
Reporter and the Jury.)
The Clerk: · I want to get the witnesses names.
(The Clerk thereupon recorded the names of the witnesses
sworn.)
The Court: For the record; the counsel for the Commonwealth and counsel for the Defendant have agreed that the
persons furnishing the medical testimony are not included in
the rule of exclusion from the Courtroom. The Doctors are
not excluded from the Courtroom if they are expected to
testify.
( Other witnesses who were sworn then left the Courtroom.)
The Clerk:
called.
page 13

~

Please answer to your names as they are

(Tbe Clerk then called the names of the jurors,
each answering· ''here''.)

OPENING STATEMENT ON BEHALF OF THE COMMONWEALTH BY MR. HASSAN.
Mr. Hassan: If your Honor, please, Lady and Gentlemen
of the Jury:
This is the stage of the trial where the Commonwealth
attempts to tell the jury just wlrnt the facts are that are expected to be rolled out before them during the course of he
trial. When tliat is qone, the defense attorney has the opportt;mity of telling the jury :iust wbat I1c intends to point out
to the jury through his witnesses.
This particular case, as, the ,Judge told you yesterday, involves the death of an infant child. It involves a series of
facts brought forth by tbe testimony of witnesses that indi<>ate tllat you sl10uld consider whether or not tlle facts, themselves. warrant a finding, as the .Tuc1~e will im~t:rnct vou. that
tllere has been a homicide under the laws of Virginia, should
be classed in aceordance with your findings.
The facts in this particular case will come before you as
the witnesses testify. "\\7e expect the nrf.;t witness to tell vou
that when this baby was still ·alive, lie lrnd A phone ,.onversa-
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tion with this defendant; that they discussed this baby; that
they discussed the disposal of the baby that they discussed ·his
desire to take the baby and put it in a heme to bring it up. He
discussed his desire to marry this defendant, who
page 14 ~ was already married, and to live with her and to
bring this child up. He will tell you of her insistence that she must get rid of the child. He will tell you that
he had more than one conversation on the 11th day of February; that at that time, this child was alive.
The second witness, the daug·htcr of the defendant, will
tell you how she broug·ht two cases of babv clothes from her
child, at the request of this defendant, to the home on South
18th Street. She al'riYed there in the rnin on the 11th of ·Fehruary, in the evening, at dark time, cold February wea,ther:
that when she arrived, she didn't get out of the car because
this defendant came ·out, said wait in the car. She will tell
you how the defendant came out through the basement with a
brown shopping bag and got into the car and told her the
baby was dead and she had to get rid of it. She will tell you
how she drove around Arlington, drove down to the Army
:md Navy Drive, about her lonely feeling·, liow the defendant
got out of the car, was gone, it seemed to her, about five minutes. \Vhen she came back, she di.dn 't have the shopping
bag; that that bag was tlien in the fiel<l. In that hag·, as the
evidence unfolds, you will find that wrapped in newspaper
was this infant child left in the field, found there when this
second witness, the daughter of tl1e defendant, contacted the
authorities to tell them what had happened and where she
thought the child might be.
Then the police will testify of the search and
page 15 ~ the finding of that particular child.
Also unfolding at the same tim~, so you will
understand this procedure, will be the fact that in this telephone conversation that the first witness will tell you about,
there was a mention of throwing the child in the furnace as
the result of which the police will testify they went to the
home. They talked to this defendant and the defendant said
the child was in tlrn furnace. They will tell vou how thev
found, show you pictures, a deposit at the bottom of the fur~ace that looked like it might be the remains of the infant that
had been burned in the fires of the furnarr. They will tell
·you how that nig-ht, Friday night following the 11th, that the
defendant said she had thro,,-rn that child in there, that those
remains were removed, sent for e:rnmination to the laboratory
at Richmond. Thev will tell you l10w on the Saturday, the
<lay after tlmt, the daughter came to ten the story about wl1ere
the body was.
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Those will all unfold-the facts will unfold. There is a
great deal of material evidence in exhibits that may or may
not be introduced. They are all available. Some of them, as
you will find, when some of the witnesses testify, will not
help you a great deal. If the prosecution, the Commonwealth's attorney thought they would, he would introduce
them. If the defense thinks they would be, they are available
and could be introduced by the defense.
page 16 ~
Then when you have heard all that, when you
have heard of these plans, these discussions, telephone conversations, the findings of the investigation, then
you will hear certain things concerning the medical examination of the remains of that baby, and what is found by the
autopsy and what the various experts think about the things
that were found.
Then when it is all over, you have heard tl~e facts and the
1nedical testimony, it is going to be your problem to draw it
tog·ether, to draw together the entire story, find out whether
or not and what law, as the judge will instruct you, has been
violated.
Then if you come to the conclusion that the Commonwealth
thinks these facts, this testimony will lead you, it is going to
be your job and we will talk more about it at the end of the
case, and come up with the appropriate sentencing of punishment as provided by law.
During the course of the trial there may be other things introduced. There may be other witnesses called than those I
have indicated to you. This is not a case of the prosecution
trying to prove anything. It is the case of the prosecution
presenting to you the facts as they were found and the facts
as you will hear them. We will do all of the proving, all of
the indicating, and there will come up in the minds of a jury
such as you, with the only answer I am positive
page 17 ~ that those facts can indicate.
OPE:N"ING STATEMENT ON BEHALF OF THE DEFENDANT BY MR. NEMETH:
]\fr. Nemeth: May it please tl1e Court and the Members
of the Jury:

..As Mr. Hassan told you, it is customary for the defense to.
outline briefly w]rnt the defense hopes to prove in this case.
T want to start off first by reminding you that you will be inRtructed bv the Court that of course the defendant is alwavs
elothed with the presumption of innocence. II e is not guilty
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until you members of the jury panel have proved her guilt in
your own minds.
·
.
Everything that the Commonwealth Attorney has said, of
course, I can say you can takes with a grain of salt. His job
is to present the prosecution of this case. Mine likewise is to
present the defense.
Our defense is very simple. "\Ve lmve a frank and open
case. 1Ve haven't anything to hide from the jury and this
Court. The first statement I am about to make is this : Our
defense is there was no murder, no homicide whatever. The
medical testimony alone will prove that fact, I am sure, to
vour satisfaction .
., The second fact we have here is that we do have a mother
who had an unattended birth, an unattended birth which is
normally in a hospital under the most scientific care and attention, and even there with the best of attention, it
page 18 } is a laborious thing.
The facts, as will be outlined by all of the witnesses, including those for the defense and the prosecution,
you will see from the date of birth or from the time of birth
up until the death of this infant, the defendant was under a
severe emotional strain. You will see at the time of death
she was again under a terrific emotional strain, which I believe
as the story unfolds, will tend to explain the baby in the field
at 23rd and Army and Navy Drive.
As I say, contrary to, I suppose what our defense will be,
we don't deny that the baby is that of Mrs. Opanowich. We do
not deny the baby is that of Mr. and Mrs. Opanowich. What
, 1le do deny, which the facts will clBarly demonstrate, is that
Mrs. Opanowich definitely did ·not murder her infant son. We
ask that you listen to all of the evidence and listen particularly carefully to the medical testimony in this case because
therein lies the entire answer to both the defense and prosecution. Everything else that you will hear will be· circumstantial evidence. Some of it I dou ht '"-ill be circumstantial
evidence, because, as the prosecution has indicated no one was
there.
I thank you.
The Court: You made one statement that was a little ambiguous to me. ·what did you say about whether the child was
Mr. Opanowich 's son?
page 19 } l\fr. Nemeth: You do not deny iU
The Court: That it is his son?
Mr. Nemeth: I will rephrase it another way. We state
definitely the child is the son of Mr. and Mrs. Opanowieh.
The Court : All rig·ht.
Mr. Hassan: May_ we approaclJ the bench?
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( Counsel and the Court conferred at the Bench, out of the
hearing of the Reporter and the Jury.)
The Court: Let the jury retire.
( The jury goes out of the room.)
Mr. Kostin: Look at 19202, y011r Honor.
The Court: So the record may be kept clear, what is it
the Court has before it right now? Is there any motion?
Mr. Hassan: Your Honor, please, in view of the opening
statement of the defense that nt the date of birth and from
the date of birth, to the time of death, and at time of death
this defendant was under emotional strain, which explains
things according to their rather ambiguous statement, I inquire now whether or not the defendant is raising a defense
of insanity.
If so, your Honor, I believe that under the Code, that you
have before you, that the trial must immediately stop at the
time that is raised and that question be determined before
the trial can proceed. I would like to point out that the motion
of this Defendant's attorney was, and the Court
page 20 } in its discretion under the Code named three eminent psychiatrists, all of whom were named by the
defense, none by the prosecution; the prosecution bad no disagreement with anybody that was named. Those men examined the woman, reported to the Court. If the defense of
insanity is herein raised to the jury, the reports previously
made to this Court should be called to attention at this time
and the question of insanity settled before the Trial proceeds.
Mr. Nemeth: vVe have not raised any plea of insanitv at
this time. We haven't mentioned insanity. It is something
the Commonwealth attorney imagii1ed. We said '' severe emotional upset". -If the jury should discover a crime had been
committed, that she was at the time of commission of the
crime as set forth in the Code of Virginia, that she was temporarily insane, they may find that which they must set forth
in their verdict.
It is a plea that is included under the ~reneral plea of not
.guilty; temporary insanity includes all defenses, only where
the defendant would be alleg·ecl to be or maintained by the defense to be insane at the time of trial would the illustration aFt
set forth by Mr. Hassan be utilized.
The Court: What section do you refer to, J\fr. Hassan?
Mr. Kostik: Two section after 203, your Honor.
Mr. Hassan: Let me see tile book.
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Mr. Kostik: I kno,v where it is.
Mr. Hassan: 203 says something about raising

it.
( The Court examines the Code.)
The Court: 203 reads as follows:
( The Court then reads aloud Section 203 of the Code.)
The Court : I dou 't think that has any bearing on the question we now have before us.
vVas there another section Y
Mr. Nemeth: I believe, your Honor, Section 202.
The Court: Section 202.
( The Court then reads aloud Section 202 of the Code.)
The Court: That also to me implies a condition at the time
of examination. It has nothing to do with the present.
Mr. Nemeth: Could I look at the Code f There is a specific
statutory authority.
The Court : '' If prior to the time for trial any person
charged with crime is''-that is present tense- ''in such
mental condition, confined to the hospital.''
To my mind, that is not applicable. That is preceded by a
section which seems to me to illustrate what these sections are
about. It is very short. No. 201 says:
page 22 ~

'' Accused while insane not to be tried.'' The
section says:'' No person while he is insane be tried
for a criminal offense.''
Section 205, to carry out the idea, sa~rs ; and this is in present tense:
(The Court then read aloud section 205, of the Code.)

The Court: You see this says tlrnt the jnrv find that be ''is''
insane at the time of their verdict, thev shall further inquire
whether or not he was insane"-that is nm,t tense-"at the
time of tl1e nllegecl offense. If they find l1e was also insane at
the time of the alleged offense, the Court shall dismiss the
prosecution :md shall order him to be removed to the Department of the Criminal Insane, to the proper hospital."
If they find he was not insane or feeble-minded at the time
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of the offense, and now feeble-minded, allow him to be confined, and so forth, in a hospital.
I don't think an--v of those sections bear on this.
Mr. Nemeth: No, sirMr. Kostik: Your Honor, the thought on the question was,
l believe the reports at that time indicated that their examination covered the past, that she was sane at the time of the commission of the alleged offense and also sane at the time of
their examination. It appears to me, he it trying
page 23 ~ to raise the same question again once having had
it decided.
Mr. Sattler: I don't believe that would be covered and I
think in the rep~n-t the psychiatrist found she was sane at
the time they examined her upstairs. They did not discuss it
as far as I remember, the mental soundness at the time of the
offense.
The Court: That doesn't make any difference what they
found out.
Mr. Hassan: According to the statute, they had to find out,
both she was sane at the time of the examination and sane at
the time of the alle.ged offense, all three of them.
The Court: I don't think it makes any difference.
Mr. Nemeth: May we have a short recess T
The Court: That wouldn't make any difference. You may
have a recess.
·
(vVhereupon, there was a short recess.)
The Court: Are you all ready to go aheaM
Mr. Hassan: I believe so, your Honor. I don't know where
1\fr. Kostik is.
The Court: It seems to me we are in this position, you have
asked Mr. Nemeth to state his plea. He is not going to do it.
He is not going to file -any plea of insanity. Frankly, he has
the rigl1t to do it. I don't see any call to rule upon
page 24 ~ it this morning. The time to rule upon it is when
he attempts to plead insanity, which he has a right
to do. He is making a plea now of not guilty, which he has to
do.
Mr. Hassan: I would like to note an exception to the statement in regard to '' emotional strain'' in th;e opening statement of the defendant.
The Court: I don't know what the effect of the exception
would be. There is nothing I can do about that. If you note
an exception to it, that is the end of it.
You are not objecting. He has already done it. You are not
moving to strike it out. You are noting an exception.
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Mr. Hassan: I am objecting to that, excepting to the remarks, in view of the remark, in view of the fact he refused to
state his positio~ I believe that is within the statutory control of opening statements, under the entire Code, as I see it.
I may be entirely wrong. I don't think it has been decided.
As I read the cases, I think he can not make such statements
if he does not intend to take a position on the issue one way or
the other.
The Court: I don't want to continue this. You object.
He excepts. He has already done it. What does that call on
me to do?
Mr. Hassan: I was just keeping the record
page 25 } straig·ht? It doesn't call on you to do anything,
your Honor.
The Court: You take the position, you plead not guilty.
i1hat is the end of it as far as you are concerned.
Mr. Nemeth: Your Honor, please, under Section 493 of
Volume 1 of the Criminal Trials of Virginia, by Lee, it states
very clearly the defense of insanity at the time of the commission of the offense may be made under the plea of not
guilty. When the accused is acquitted by reas~>n of being so
insane, the verdict shall state the fact. If the Court deems the
prisoner dangerous, he may commit him to a hospital for the
insane.
It cites several cases, among the latest ones being Wood v.
the Conimo'fl!Wealth.
The Court: I don't think the motion is properly made at
this time. The Court denies the motion, not on the ground
he doesn't have any right to ask what he is asking for, but
it is premature. It is up to you to take the position. It is a
question of whether you can introduce the evidence at a later
<late under the plea of not guilty. That will come up when
you raise it. That is my position. I can't rule on a plea of
insanity, when I don't know what you are going to do. You
might change your mind when you get half way through the
case.
Let the jury come in.
(The jury returns to the jury box.)
page 26

~

The Court: Put a note in the record there, just
for reference:

Title 19, Section 213 of the Code, Section 493 of Lee's
Criminal Law, and Wood against the Commonwealth, 146,
296, 135 Southeastern, 895.
You may call your first witness.
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Julius E. Sherr.
Mr. Hassan: I will call Julius Sherr, as the first witness
for the Commonwealth.
page 27

~

,vhereupon,

JULIUS E. SHERR,.
was called as a witness bv and on behalf of the Commonwealth,
and having been first duly sworn, was examined and testified
as follows:

DIRECT EXAMINATION.
By Mr. Hassan:
Q. Will y.ou:please state your name for the Court and Jury¥
A. Julius E. Sherr.
Q. How do you spell your last name f
A. S-h-e-r-r.
Q. Your address?
A. 1115 Eighteenth Street, aR of last March.
Q. Mr. Sherr, do you know this defendant¥
A. Yes, sir.
Q. How long have you known her f
A. About four years.
Q. Directing your attention to on or a.bout the 11th day of
February, 1953, did you have occasion to talk to this defendon the telephone?
A. Yes, sir.
Q. Did you have more than one occasion to talk to her on
the telephone?
A. On that clayf
page 28 ~ Q. Yes.
A. Yes.
Q. How many times did you talk to here?
A. Twice.
Q. Twice.
A. Yes.
Q. Do you know what time of the day that wasf
A. It was about a quarter of eleven.
Q. Quarter of eleven f
A. Yes.
Q. Was that both times you talked to her, or was that only
one?
A. One we hung up and then called back.
Q. Was it immediately after eleven or how much after
eleven when she called back?
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A. About five minutes.
Q. Did you call her or did she cnll you f
A. She called me.
Q. She called you on both occasions f
A. Yes, sir.
Q. Are you positive that you only bad the two conversations around eleven in the morning!
A. Yes, sir.
Q. Do you deny that you had a conversation with her m
the afternoon about 2 o'clock.
page 29 ~ A. Yes, sir.
Q. You deny thatf
A. Yes.
Q. Had you previously under oath testified to these conversations, at the time of these conversations Y
A. Yes, sir.
Q. Do you recall what your testimony was at tha1 time?
A. It was the same thing.
Q. It was the same thing Y There were just two calls?
Please answer. The Court reporter can only take down what
she hears.
A. Yes.
Q. Do you recall the conversation when the defendant called
you for the first time on February 11th t
A. Yes, sir.
.
Q. What was that conversation f
A. She called me and said hello. I asked her how she was.
She said she wasn't feeling so good, that she had a baby. I
was surprised. I said what? Then she said she hadn't slept
for two days.
The Court: WhaU
The "\Vitness : That she hand 't slept for two days.
Bv Mr. Hassan:
·Q. Proceed.
A. That the baby was sick. And I said I didn't know sl1P
was married. I said let. 's get married. She said
page 30 ~ there is too many. technicalities. Then she started
getting very irrational, excited. Then she sounded
very strained.
I didn't want to question her the way Rhe was talking over
the phone. I said what can I do. So I said you want me
to do anything· or come over there. She said, yes, come on
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over. Then she changed her mind. She said that Peter would
help her out. So she hung up.
Then, she called me back, and she said she went over to see
if the baby was all right. She called me back in about five
minutes. That is the last conversation we had.
Q. The second conversation she called you back you recall
what the conversation was that time?
A. The same thing·, I guess, about the baby. She wasn't
feeling so good.
Q. The same thiiw;, you guess Y Do you recall what it was?
A. Not exactly. Because she was very excited I di~n't want·
to talk. It was a shock to me to know she had a baby. I didn't
realize nothing, know nothing about it.
Q. Is that all of the conversation that you can remember?
A. Yes, sir. She got excited. She threatened, I am going
to throw the baby in the furnace. I said, don't do that. I said,
I will come over and get the baby. Then she said, don't come
over, it might attract somebody, a dog might bark
page 31 ~ or something. That is the reason I didn't go
over there.
I just thought she just was very swpset. She talked very
upset, very irrational. In fact, I didn't even know where
the place was. I had never been over there.
Q. You never had been over there?
A. No, sir.
Q. Have you been there since you testified in Court last
time?
A. Yes, sir.
Q. ·when was Hie last time you were there?
A. This morning.
Q. When was the last time before that Y
A. "Tbile I have been living there, I just told you that.
Q. Since when?
A. Last March.
Q. Since immediately after you testified last time?
A. No, not immediately.
Q. Shortly thereafter, within a matter of a couple of weeks?
A. Yes.
Mr. Nemeth: I am g-oing to object to tl1e leading questions.
It is his witness he called.
Mr. Hassan: I was just about to do that. If this witness
has been living at the defendant's home, I want to establish
that rig-ht now.
page 32 ~ The Court: Go ahead.
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By Mr. Hassan:
Q. Have you discussed your testimony with this defendant
from March to this time, while you have been living at that
hornet
A. Yes, sir..
Q. You have discussed it how many times?
A. Off and on, quite often.
Q. Quite often Y
A. Yes.
Q. Have you discussed it with anyone elsef
A. Yes.
Q. ·who elsef
A .. With Mr. Nemeth and Mr. Sattler. Thev told me to tell
the truth and said you were a very good lawyer.
Q. How many times have you gone over your testimony
with them since the last time you testified under oath Y
A. Once.
..
Q. When was thaU
A. That was about a week ago.
Q. How many times have you gone over the story of these
telephone calls with the defendant, l\'Irs. Opanowich t
A. We never talked about it.
Q. You never talked about iU You said a monent ago you
had talked with her about it.
page 33 } A. Not about the conversations.
Q. Not about the telephone conversations Y
A. No, sir.
Q. What did you talk to her about!
A. Different things.
Q. What things?
A. Places we went to, things we wore interested in.
Q. You never. lived at that home prior to March 7
A. No, sir.
Q. You -testified in this case prior to the time you moved in
there, downstairs Y
A. Yes, sir.
Q. Under oath, did you say anything about her being irrational when you testified previously?
Q. What did you say?
A. I said she sounded very irrational, the way I explained
it.
Q. You said that downstairs Y
A. Yes.
Q. Did there· come a time when you made a statement to
the police in connection with this Y
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A. Yes, sir.
Q. Did you say anything about her being irrational at that
time?
·
page 34 ~ A. I was very upset. I never ever knew she was
married. They come in there, I didn't even know
the baby was dead until you told me that, said she threw the
baby in the furnace. If I had stopped to have thought, I
would.have thought she couldn't have done it because it was
an oil furnace.
Mr. Hassan: If your Honor, please, I am taken somewhat
by surprise. I think this witness has proved to be an adverse
witness by his continued association with the defendant at
the defendant's home. I have notes here and I would like to
proce.ed as if-in cross examination, to refresh his recollection
as to his actual previous statements and testimony in the
conversation.
Mr. Nemeth: He claims surprise. He should also indicate
he discussed it with the witness before he put him on the witness stand; otherwise, I can't see how he could be surprised.
He called him as his witness. Of course, he is bound by his
testimony.
The Court: It is quite obvious he talked to him. Has he
talked to him since he changed his testimony?
Mr. Sattler: He hasn't changed his testimony.
The Court: I didn't say he-changed it, since he claimed he
changed it.
Mr. Nemeth: He is put in the position of impeaching his
own witness. The Court hasn't declared him
page 35 ~ hostile yet.
The Court: The objection is overruled. Go
ahead.
Mr. Nemeth: May I note my exception?
The Court : Yes.
.
Mr. Hassan: _May I have one minute to get from the police
file a statement I thought I had here?
The Court: Yes.
Mr. Hassan: Would you like to look at thaU

( Counsel for Defendant examines said document.)
Mr. Sattler: If your Honor, pleaseBv Mr. Hassan:
·Q. I am going to show you this paper nnd ask yon to
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look at the bottom of that and ask you to see if that is your
signature.
·
Mr. Sattler: Have you declared this witness hostile, your
Honorf
The Court: Yes.

By Mr. Hassan:
Q. Is that your signature?
A. Yes.
Q. Will you look that statement over and see if that is a
statement you made to the police department?
.A. ('Vitness examines statement) Yes.
Q. Does that refresh your recollection?
A. Yes.
page 36 ~ Q. Let's go back to that telephone conversation.
Viola called you; she said something terrible happened, didn't she T
A. No, sir.
Q. "'\Vhat did she say when she opened up the conversation?
A. She said she had a baby.
Q. Before she said that, clid she say to you-did she ask you
to guess what the trouble was f
A. No, sir.
Q. She didn't say thaU
A. No, sir. ·
Q. You didn't guess she was preg·nant and then was told
she had a baby?
A. No, sir.
Q. She said she had a baby, though, didn't she T
A. Yes, sir.
Q. "'\Vhen she said that, did you ask her when she had the
baby?
·
A~ Yes, sir.
Q. What did sbe say?
A. Sbe said she had it a.bout a week.
Q. That was on tbe 11th of February?
A. Yes, sir.
Q. Now, did you ask her anything about whetl1er
page 37 ~ or not she had a doctor?
A. No, sir.
Q. You did not ask that question I
A. No, sir.
Q. You didn't say "Did you have a Doctor?"
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A. No, sir.
Q. Did she tell you she had the baby herself?
A. I never asked her.
Q. She said something about it, though, didn't she Y
A. She said he had the baby.
Q. By herself?
A. Yes.
Q. Did you say anything to her about being a super woman Y
A. (Pause) No, sir.
Q. Now, did you ask her why she called you to tell you she
liad a baby?
A. No, sir.
·Q. Did she say anything about disposing of the baby Y
A. No, sir.
Q. She did not?
A. No.
Q. Did she say this to you: "What are we going to do?
"\Ve have got to destroy it. We will have to register it. We
will have td destroy it.'' She didn't say that to
page 38 ~ you?
A. No, sir.
Q. She said, "I can't stand i U"
A. She said the baby was feeding too much on her, she
couldn't stand it. She hadn't slept for two days.
Q. How much did she say the baby weighed?
A. About eight pounds.
Q. Did she say to you about the baby: '' Oh, I don't know,
eight or nine pounds?''
A. Yes.
Q. It is perfectly normal.· ,vha.t are we going to do?''
You said, '' Get married.''
A. Yes, sir.
Q. That is correct, isn't iU
A. She didn't say ''What are we going to do." I said,
"Let's get married.'' I didn't know she was married.
Q. You said, "Let's g·et married?"
A. Yes.
Q. What did she say?
A. She said there were too many technicalities, too much
red tape.
Q. Red tape?
A. Yes.
Q. Did you say anything to hei: about Pete?
A. She started getting very irrational. She said, ''I don't
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want the baby'', said, "I am going to throw the
page 39 ~ baby in the furnace.'' I said, "Don't do that. Let
me come over and get it.''
Q. At this time you told the story-have you used the word
''irrational'' before today?
·
A. Yes, I used it.
Q. WhenY
A. At the hearing downstairs.
Q. ·was it in the statement you made to the police Y
A. At that night, I ,Yas very upset; I can't remember exactly.
Q. Did you say anything about Pete crying Y
A. PeteY N"o, sir.
·
Q. You didn't say anything about Pete crying!
A. No, sir.
. Q. You are positive f
A. Yes.
Q. Did she say anything about throwing the baby in the
furnace?
A. She said, like she didn't know what she was going to do
in a veryQ. She didn't know what she was going to doT
A. Yes, sir.
Q. Did she say anything about throwing it in the furnace!
A. Yes.
page 40 } .A. Yes.
Q. What did she say?
A. She said, "I don't know what to do. I am going to throw
the baby in the furnace.'' I said, ''Don't do that. Let me come
over and get it.''
Q. What did she say to that?
A. She said, "Wait until Pete is gone, and come on· over."
I said, "What time do you want me to come over?'' I said,
"What time do you want me to come over 1" She said, any
time he is gone.''
I said, "Wrap the baby up in a blanket. I wi11 take it ~o the ·
police station.''
Q. What did she say to that?
A. She claimed somebody was watching the house. They
heard on the telephone~
Q. What did she do Y
A. She hung up.
Q. She hung up because she thought somebody was listeni.ng on the telephone?

64

Snpreme Court of Appeals of Virginia

. Julius E. Sherr.
A. Yes ..
Q. Did there come a time when she was talking to you when
she said something about the baby crying!
A. She said the b~by was crying all of the time.
Q. Did she say anything- about nursing the baby 1
A. She said it was drinking all of her milk, she couldn't
stand it. It was taking all of her strength.
page 41 ~
Q. She said it to yon, while she was talking to
you¥
A. Yes.
Q. Didn't she bring the baby to the phone so you could hear
it cryt
A. No, I ·di¢ln 't hear the baby.
Q. She said she was going to get it Y
A. Yes.
Q. You don't know whetllcr the baby cried over the phone or
not?
A. No.
Q. Did she say she was nursing the baby at the time to stop
him from crying, at the time she was talking to you on the
phone?
A. No.
Q. You don't recall that f
A. No.
Q. Did she say anything to you about any moneyi
A. No, sir.
Q. She didn't say anything to you about any money?
A. No, sir.
Q. Did she say anything about $30?
A. That was the next day.
Q. That was the next day?
A. Yes.
Q. "\Vhat day was that? That was Thursday, the
page 42 ~ 12th?
4. Yes, sir.
Q. What did she say about the baby that day f
A. I didn't ask her. She didn't say nothing.
Q. She didn't say anything about it? Did she tell you she
disposed of it Y
A. I asked, "ls everything all righU" She said, "Yes."
I asked her how much, and she said, "Any amount'', so I had
$30 and I sent it to her.
· Q. Did she at any time say to you, "We have got to get rid
of it. You could take a cab.''
A. Yes, she suggested to me to come over in a cab.

Viola Opanowich v. Commonwealth of Virginia. ·

65

Julius.E. Sherr.
Q. What did she mean by getting rid of it?
Mr. Nemeth: He wouldn't know what she meant.
The ·witness: I wouldn't know what she meant.

By Mr. Hassan:
Q. Did she explain to you what she meant by itY
A. No.
.
Q. At any time during the conversation i
A. No. I had the impression I was going to take the baby to
the hospital, to the police station.
Q. At the time she said that, did you say, "No, let me have
him?"
A. No, sir.
Q. You didn't ever say thaU
A. No.
page 43 ~ Q. You didn't ever ask her to let ·you have him
to take him to a police station and hospital?
A. Yes, I did, when I asked to come over and get him.
Q. That is when she asked you about getting rid of the
baby?
A. My impression, she clidn 't want the baby at that time.
It was my idea to g·et the baby, then bring it back.
Q. Just take the baby and bring it backY Bring it back
wheref
A. To the house.
Q. To the house Y
A. Yes.
Q. Did you have any conversation with her about living
with her, bringing the baby up?
A. No, sir.
Q. You didn't have thaU
A. Not at that time.
Q. Did you have any conversation about getting rid of the
stuff in your room, your one room?
A. No, sir.
Q. You are. positive about that?
A. (No response)
Q. Did she liave any conversation with you about her daughter Marion coming to the house¥
A. No, sir.
page 44 ~ Q. She didn't tell you that Marion was coming
overY
A. No, Marion wasn't even in the conversation.
Q. Marion didn't enter into the conversation?

66

Supreme Uourt of Appeals of Virginia

·"ulius E. Sherr.
A. No, sir.

Q. In this conversation about you coming over there, did
sl.ie tell you what time to come over there Y
A. She said when Pete was at work .
Q. Did she say anything about what timeY
A: I knew what time he worked.
Q. Did she say anything about the time?
A. ~he didn't, no; that is the reason I said she acted so irrational. She didn't care. She seemed very upset.
Q. Did you ask her what time Pete came home?
A. No, sir.
Q. Did you ask her, refresh you recollection: "You have to
do it between five, six, seven, eight, nine, ten, eleven, twelve,
one, two¥''
A. Yes.
Q. You replied, '' Five, six, seven, eight, nine, eleven, twelve,
one, two?'' ·
A. Certainly. I was upset, too.
Q. What did you say about that time of the day?
A. She· said it, then she changed her mind, told me not to
come over.
page 45 ~ Q. Didn't you tell her it would be daylight Y
A. I wasn't thinking about that.
. Q. You didn't say thaU
A. No, sir. In fact, it was snowing that day. I remember
that.
Q. You said that in the conversation, too, didn't you?
A. Yes.
· Q. You remember that, now Y
A. Yes.
Q. Was there m1y conversation about the place where she
·
lived being too isolated?
A. No, sir.
Q. That word wasn't used Y You are positive of that?
A. Yes.
Q. Was there any conversation about Marion getting rid. of
the baby?
A. No conversation about Marion.
Q. Was. there anything said about Marion going to pieces Y
A. I have no conversation about Marion.
Q. That doesn't refresh your recollection Y
A. There was no conversation about Marion.
Q. Was there anything said about taking a busY
A. No, sir.
Q. Nothing said about taking a bus?
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page 46}

A. No.
Q. Did you ask what bus to takef
A. Maybe I did ask her. I was very upset, too, nervous.
Q. ·when you were discussing, you asked her something
:about a bus. Did you say this, let me read this to you to see if
i.t refreshes your recollection-this is you speaking: '' Just
take a bus. ' '
Mr. Nemeth: Excuse me. I am going to object to Mr.
Hassan trying to refresh the witness' memory when he says
"'no", that he didn't state it. He says he didn't do it, didn't
have occasion to make a remark. He can't be refreshed, obviously. Mr. Hassan knows be· can impeach the witness, since
he is hostile.
·
The Court: Objection overruled.
Mr. Nemeth: May I have an exception, pleasef
The Court: Yes.
]\fr. Nemeth: Thank you.
By Mr. Hassan:
Q. "We will just take a bus back here, not around there."
Did you ever say that 1
·
A. No, sir.
The Court: In view of the objection on this point, as a
matter of' caution to the jury, to start with, the
page 47} first caution, when Mr. Hassan reads something
which is the premise for his question and the witness denies it, the effect is ''no evidence". Just because Mr.
Hassan puts that in his question doesn't make it so.
Secondly, any inconsistent statement this witness may have
made at some previous time with what be may make on the
stand now is not. binding- on this defendant. · It is only produced for the purpose of impeaching him.
If it does refresh bis recollection and he now says "Y~s,
that is right", then you have got positive evidenee.

By Mr. Hassan:
Q. In you conversation, either or your conversations with
tl1e defendant on February 11, was there any conversation
about planning to talk to each other that evening around
seven-thirtv or eight o'clockY
A. You· inean Wednesday?
Q. Wednesday, February 11.
A. There was no mention about it.
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There was no mention about it r
No, because I work at that time.
You frequently call her when you work, don't you Y She
you when you work?
A. That was when I was off.
Q. That was when you were offf
A. Yes.
·
Q. Did sl1e ever call you when you were workpage 48 ~ ingY
·
A. No, sir.
Q. Never called you when you were workingf
A. No,, she couldn't get in touch with me.
Q. You never called her when you were working Y
A. No, sir, only in the afternoon once in a while.
Q. Did you call her in the afternoon that weekY
A. I rang Monday and I rang Tuesday. I figured she was
either busy or sick. She never answered the phone.
Q. You called Monday and Tuesday Y
A. Yes.
Q. ·when was the last time before that that you tried to
reach her on the phone 1
A. Saturday.
Q. Saturday before the lltht
A. Yes, sir.
Q. Did you reach her then¥
A. Yes, sir.
Q. What was the conversation then f
. A. She just asked me general questions, how I was doing.
I was supposed to be on a diet. She asked me if I got my shot.
Q. Did she say anything abo'[Jt the baby then?
·
A. No, sir.
Q.. Diel there' come a time during the conversapag·e 49 ~ tion when she ever said to you, this : '' I should
never have called you 7''
A . .--Yes, sir, she said that.
Q. Do you recall what led up to that f
A. No, sir.
Q. Was that because you couldn't get over to see her f
A. No., it wasn't that.
Q. Was it because you couldn't work out anything on behalf of the baby Y
A. I never knew nothing about the baby.
.
Q. At that time yon didn't know anything· about the baby
when that statement was made¥
A. I don't remember when that statement came in.

Q.
A.
Q.
calls
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Q. That was on February 11, wasn't it? The second phone
call?
A. I don't remember.
Q. Did she say to you in that conversation: "No, no; she
will just go to pieces. I will take care of it, myself.''
A. No, sir.
Q. SI1e did not say that f
A. No.
Q. Did you say to ber, '' That is no good. It will upset you
too much.''
A. It is possible.
Q. Possible?
page 50 ~ A. I don't really remember all of that. It was
such a shock to me.
Q. It was such a shock to you?
A. "\Vith having· the baby.
·.
Q. Did she say anything about smothering the baby, then
throwing it in the furnace?
A. She said : '' I am going to throw the baby in the furnace.''
That is all she said.
Q. You deny there was a conversation about two o'clock on
Wednesday afternoon?
A. It could be. I can't remember it all.
Q. You can't remember? It could be you did have a conversation with her around two o'clock in the afternoon on
Wednesday?
A. No, sir, I went back to work at that time. I remember;
I work on 14th and G. I sell papers there.
Q. You talked to her around eleven in the morning?
A. Yes.
Q. You deny you talked to her around two?
A. Yes.
Q. You admit you had two conversations with her?
A. It was one right after the other, when she heard the
sound on the phone.
l\fr. Hassan: Your Honor., please, I would like to have this
statement he identified with his signature, marked
page 51 ~ as Commonwealth's Exhibit No. 1, and introduced.
:M:r. Nemeth: I object to the introduction of tlie
statement on the ground he has already bad the testimony before the jury. He can't have it one way, then put it in through
a written statement agin.
:Mr. Hassan: I proposeThe Court: Let the jury retire.
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(The jury leaves the Courtroom.)
Mr. Nemeth: Your Honor, please, he used the memoranda
or statement to refresh the witness' memory. Once having
done so, he can't theoretically refresh his memory and then
turn around and put the statement in evidence, too.
The Court: It seems to me that any other course would be
unfair to the witness. He first asked him about the statement,
then comes the contradictory statement; then he undertakes
to refresh his recollection so he can give him an alternative
to tell him what he is saying is the truth when the witness
denies it he has the right to introduce it to show the statement
he made is contradictory. It is only for evidence of contradiction. It is not evidence against her.
Mr. Nemeth: If the Court will instruct the jury- .
The Court: I have already told them that once. I will tell
them again.
Mr. Hassan: I intend to go further., not only do
page 52 ~ I intend to offer this, I intend to bring in a witness
who heard the conversation, who took the conversation down and present that further as proof that this man has
taken me by surprise.
Tl)e Court: That is all right. As far as that testimony is
concerned, that will be in an entirely different class of case
before the jury; that will be evidence against her, if you produce any such evidence. His statement is not evidence against
her, not even to corroborate the telephone conversation that
y·ou say you are going- to produce.
Mr. Hassan: That is right, your Honor.
The Court: It is only for the purpose of impeaching him.
Mr. Nemeth: I withdraw my objection, pleas~.
The Court: Is there any more questions about it f
Mr. Hassan: The things he has already admitted are in
evidence.
·
The Court: Yes, not only what he has not only admitted.,
hut what he in the future admits.
.
Mr. Kostik: The statements in there that he doesn't cont rndict can be used as evidence against her T
The Court: No, sir, they cannot.
If he repeats them now as facts, they can be used as evidence against her. The fact that he made them outside the
Courtroom at some other time is not evidence
page 53 ~ against her.
Mr. Hassan: In that event, in order to complete
this process, I am going to ask for a recess until I can get that
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witness here, then have this witness back after I have completed my proof..
Mr. Nemeth: I object to that procedure..
The Court: Objection sustained. Call the jury in..
Mr. Hassan: That is introduced as Exhibit No. U
The Court: I don't know yet. You haven't identified it
yet.
Mr. Hassan: I ask for it to be marked for identification.
·
The Court: For identification!
.Mr. Hassan: Yes.
(The statement referred to was marked Commonwealth's
Exhibit No. 1 for identification.. )
The Court: .All right.
(The jury returns to the jury box.)
By Mr. Hassan:
Q. That is your signature on there?
A. Yes..
)fr. Hassan: Your Honor, please., I am going to' offer that.
The Court: Is that the statement you made?
The Witness : Sir, ·I was very confused and excited. I
didn't know that they brought me out anything. I
page 54 } dicln 't didn't hav~ any idea ; she never was that type
of woman. I didn't think she would do anything
wrong. I didn't have anything hi my mind.
The Court: Answer the question I asked you. Your name
is on that paper. Is that the statement you made at the time
they were questioning you?
The ·witness: Yes.
The Court : All right. Show it to them.
Mr. Hassan: They have already read it.
The Court: Is there any further objection tllan that that
has already been made?
Mr. Nemeth: No, sir, no further objection.
The Court: All right. It is admitted.

(Commonwealth's Exhibit No. 1 for identification was received in evidence.)
Mr. Hassan: I will go back to redirect examination.
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By Mr. Hassan =
Q. Mr. Sherr, did you have any conversations on February
11 with the defend ant t
A. Yes, sir.
Q. How many conversations did you have?
A. Two.
Q. Did you call her or did she call you¥
A. She called me.
Q. With reference to the baby, what did she say
page 55 ~ to you 1
· A. Well, I said, '' Hello., how are you.'' She said
she had-a· baby. I said, "What? Is that the reason you didn't
call me the first two days, Monday and Tuesday Y''
Q. What else did she say about the baby, Mr. Sherd
A. She said the baby was drinking too much of her milk and
she hadn't slept for two clays. It was taking her strength.
Q. Did she say how big the baby wasf
A. She said the baby weighed about eight pounds, was
normal.
Q. Was normal f
A. That is what she told me.
Q. Did you discuss with her the future of the baby?
A. No, sir, that didn't come in the conversation.
Q. You didn't discuss what wa~ going to happen in regard
to the baby in the futnref
A. No, sir.
Q. Did you offer to take care of the baby in your conversation 7
A. When she started getting irrational., she said, '' I don't
want the baby." She said, "I am going to throw the baby
in the furnace.'' I said, ''Don't do that. Let me come over
and get the· baby.'~ Before that, I asked her to get married.
So I asked her what time she wanted me to come over, to come
and g·et the baby. I told her to take and wrap the
page 56 ~ baby in a blanket so I could come over and get it,
take it to the hospital or take it to the police station ..
Q. "\iVhat did she say to that 1
A. She said, no, she believed the house was being watched.
She might be picked up or something. She claimed they were
wa tcbing the house.
·
Q. Andf
A. Then I said, '' What are you going: to do f '' She said., '' I
.will let Pete take care of the baby." I thought it was all right.
Q. She said she was going to let Pete take care of tlle baby?
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A. Yes, sir; I didn't want to question her too much. She
som1ded very strained and irrational.
Q. She did?
A. Yes, sir.
Q. Did she have any conversation about how to get her
house or anything?
A. The conversation got away from me. I didn't want to
talk to her. She was very upset. That is the reason I didn't
ask her no questions or nothing·.
A. Did you have any conversation with her after she said
she was going· to have Pete take care of the baby?
A. No, sir.
Q. About the baby?
page 57 ~ A. No, sir.
Q. Notbing further 7
A. No.
Q. Did you have any other conversations with her 1
A. That is the only one that I remember.
Q. That was one
two¥
A. It was both together.
Q. Both tog-ether? Did you have any conversation in tlie
afternoon of February 11th, ·wednesday?
A. No, sir.
Q. Did you have any other conversation that week with her?
A. Thursday, I bad a conversation.
Q. What was the conversation you had with her on Thursday?
A. Well, she rang, said, ''Hello''., and I said, '' Is everything all right.'' She said she couldn't talk. I asked her how
much she wanted. I didn't have much with me. She said,
"Send me a_ny amount". I sent her what I had in my pocket.
Q. How much was that?
A. $30.
Q. Did she tell you what she wanted it for?
A. I never asked her.
Q. Did you have any conversation about the baby
page 58 ~ at that time,
A. No, she couldn't talk about it.
Q. Couldn't talk?
A. She sounded very strained. I didn't want to talk to
her. I knew she was very sick. I could tell by her voice.
Q. Did you have any other conversations with her that
week?
A. I had one Friday. Five-thirty in the morning.
Q. What was the conversation about?
·

or

,
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A. She told me she got the money. I sent it to her special
delivery.
.
Q. Did you have any conversation about the baby at that
timeY
A. No, sir.
Q. No conversation about the baby Y
A. No, sir.
Q. Did you have any other conversation with her? .
A. I called her up about eleven o'clock. I asked her if she
wanted me to come over, live there. vYe always talked about
that. She said, "Yes., you can come over."
Q. What did she say about the baby?
A. I never asked her.
Q. Never said anything about the baby!
A. No, sir.
Q. Did you have any conversation with her that
page 59 ~ day Y
A. That was the last one, E1riday.
Q. You had no other conversation.?
A. She was talking about getting Pete some rubbers, that
is all, about Pete.
Q. Anything about a violin Y
A. Yes, she said she needed a bow. Her violin bow was
broken.
Q. In your conversation, the first time on Wednesday, February 11, she told you when the baby was born-will you tell
us that again?
A. She said the baby was a week old0 born the 4th.
Q. She told you the baby was crying at that time f
A. vVas crying all the time.
Q. At the time she was talking to you, the baby was· cryingY
A. Well, she said the baby was crying, but I didn't hear it.
Q. Diel she say anything about having a Doctor take care
of her when she had that baby?
A. No, she didn't.
The Court: Did she say she did or didn't have, or just
didn't say anything about it at all T
.
The Witness: She didn't say anything about it.
By Mr. Hassan:
.
Q. Did she say she had the baby by herself T
page 60 ~ A. Yes, sir.
Mr. Hassan: That is all the questions from this witness at
this time, your Honor. We may want him for rebuttal.
The Court: Any questions T
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CROSS EXAMINATION.
By Mr. Nemeth::
Q. Mr. Sherr, you said when you gave that statement., the
one here, Commonwealth Exhibit 1, that you were considerably
upset?
A. I didn't know she was married. One of the detectives
came over and said, '' Did you know Mrs. Viola Opanowich T''
I couldn't believe it.
Q. How did you get here, over in Arlington County, from
the District of Columbia 1 Will you tell the Court that?
Mr. Hassan: If your Honor, please, I am going to object
to that question. I understood your ruling a few moments
ago_, this is for a specific purpose. I think you are going far
afield from that. As to how he got there is ·going beyond the
direct examination and for the purpose for which I understood you admitted this document.
The Court: You introduced it to impeach him. If he can
show, although he made that statement, he made it in a condition such that it ought not to be held to be the truth at the time
it was stated, therefore it doesn't impeach him.
page 61 } I think he has a perfect right to do it if he can
do it. I don't know whether he can do it or not.Objection overruled.
Mr. Nemeth: Mr. Sherr.
The Witness: I came home after supper. I was tired. I
bad been working all day. Somebody called me up, asked if
I was there. I said yes. There were two Washington detectives came up. They got me, asked me about a certain party
I didn't know nothing about. I didn't know what was happening.
They took me over Memorial Bridge, turned me over to another detective.
By Mr. Nemeth:
Q. Where was that done?
A. Over Memorial Bridge.
Q. The Wasl1ington Police turned you over to the Arlington County Police; is that true Y
A. Yes.
Q. Did you know why you were being taken to Arlington
County?
A. No, sir.
Q. Were you ever told why you were being taken!
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A. Wouldn't answer any question. I said, '' What "s
wrong 'l'' They wouldn't tell me.
Q. Where did they do this questioning Y
page 62 ~ A. They wanted to ask me qu'estions. I said I
didn't know nothing. I didn't want to talk to them.
I wanted to know what was going on.
Q. What time was. that., Mr. Sherr? ·
A. About 9 :00 o'clock.
Q. And the datP. ¥
A. On Friday.
Q. That would be the 13th of February r
A. Yes.
Q. 1953?
A. Yes.
Mr. Nemeth·: That is all, your Honor.
Mr. Hassan: One moment please.

RE-DIRECT EXAMINATION.
By Mr. Hassan:
Q. The time you were picked up to come over here, did you
sig·n your name to anything at all for those Washington detectives!
A. No, sir.
Q. You didn't sign anything¥
A. No, sir; I didn't know what was going on.
Q. You didn't sign anything at all; didn't sign a slip of
paper of any kind f
A. No, sir.
Q. The things that you have said, were the conpage 63 ~ versations between you and the defendant; those
things are true, aren't they¥
Mr. Nemeth: I object, your Honor, please. I confined it
to rebuttal or direct., I haven't asked anything only concerning
!he trip from W ashingion, and the circumstances surroundmg.
The Court: Objection sustained.
Step down.
(Witness temporarily excused.)
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Whereupon,
MRS. MARION LO"WE
was called as a witness by and on behalf of the Commonwealth,
and, having been first duly sworn, was examined and testified
as follows:

Mr. Hassan: May we approach the Bench?
( Counsel and the Court conferred at the Bench, out of the
hearing of the jury.)
DIRECT EXAMINATION.

By Mr. Hassan:
Q. ,vm you please state your name and address?
A. Marion Lowe, 423Q. Speak up.
A. Marion Lowe, 423Q. Can't hear.
A. Marion Lowe, 423 Donmaton Boulevard.,
page 64 ~ Alexandria.
Q. The Jurors can't hear.
A. Marion Lowe, Donmaton Boulevard, Alexandria.
The Court: Lock that door, will you f To keep-you a.re
not locked in. There is one from the back; we didn't want
anybody to come through that door.
Mr. Hassan: Can the Jury head
The Court: I think so now.
By Mr. Hassan:
·Q. Are you related to the defendant?
A. Yes. She is my mother.
Q. That is your mother?
A. That is right.
Q. Directing your attention to the week of February 9th, or
from February 5th through February 11th, did you have any
conversations with your mother concerning a babyY
A. Yes, I did.
Q. Will you please tell the Court and Jury what those conversations were i
A. vVell, on Tuesday I called her up. She told me she had
a baby that was a baby boy. She was very happy, because
sbe always wanted a boy. She asked me about if I still had
Bobby, my boy's old, my boy's clothes and other things. We
just talked, you know, what one says about having a baby.
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On Wednesday she called me up in the morning before my
husband and I went to work, which was very unpage 65 ~ usual because she never called me up so early in tl1e
morning. She was very emotionally upset. She
said the baby wasn't well; that the babyThe Court: Go ahead.
The Witness: On \Vednesday morning she called me up,
which was-and she told nie the baby was sick, she was tired,
that she was breast-feeding the baby, that the baby just didn't
seem to be satisfied. She said she put the baby on supplementary feedings. AndThe Court: I can't hear you. You will ~·ave to talk a little
louder.
(The Court goes down by the far juror in the jury box.)
The Court: Talk 1011.der.
The Witness: On Vv ednesday morning she called me up.
The Court: I hPard the :first, last thing you said.
The Witness: On Wednesday morning she called me up
and she told me that the baby was sick.· She sounded very
excited and perturbed over it. She said that she was breastfeeding the baby and that. the baby just didn't seem to be
satisfied, that the baby was breast-feeding night and day, and
she had put the ha by on supplementary bottle feedings.
I told her that she shouldn't do that, she should either give
him one or the other, but not both, because it
page 66 ~ wouldn't he g·oocl for the baby's digestive system.
She said she would stop it
Then sl1e also asked me all sorts of advice on how to take
care of a baby, which was very unusual because she helped
me when I had my boy and she always gave me the advice.
Then I asked her-then I think I told her we couldn't talk
long because we had ·to go to work, but I would call her up
later on., that my husband and I would go over for lunch and
see her then, that we would bring· over the baby clothes for
her. That was the encl of that conversation.
The Court: Look at me and talk back here 'instead of the
closest juror, so I can hear you.
The Witness: When I got to work, about 10 :00 o'clock, I
called her .. The ~rst thing I did was a~k her how the baby
was. She was stlll more upset. She said she was trying to
do all ·she could. She-she was breast-feeding him, giving the
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baby water, so on.· I told her I couldn't talk long because I
was in the office, but we will-we would talk when we came
over during lunch.
Then she asked me in a very pleading voice not to come over
for lunch because she didn't want me to tax the strength, but
instead., after we came over after we had our iunch in the cafeteria at work. Of course, I was disappointd, but I said, "All
rig-ht.''
So my husband and I went to lunch. After lunch
page 67 } I found it was too late to go over. I called. her up
and I told her that. She was, she was very quiet
on the phone. She was crying and I had to ask her to repeat.
She asked-she again asked me about advice about the baby.
She said, "Well Marion, do you think I am too old to have
this baby ?" Of course I said, "No, '' she wasn't.
She said-she went on to say she didn't have the knack that
she used to have when she had us children,; my brother and I.
And she also went on to say that-she also went on to sayshe went on to say, well, I had her to help me when I had my
boy, but she didn't have anyone, she didn't have anyone. I
ag·ain asked her if she wanted me to come over and help her.
She said no, she didn't want to put me out of my way, she
knew I had to go to work and I had to take care of my family.
She asked me when I was coming over. I told her I would
make it as soon as I could. And I think that is about all.
By Mr. Hassan:
·Q. This conversation you had after lunch, about what time
was that, Marian?
A. I would say it was about 12 :00 or 12 :30.
Q. After lunch was about 12 :00 or 12 :30f
A. That is right. After the last conversation.
Q. Did there come a time when you did go to
page 68 } your mother's house on February 117 ·
A. Yes., I went over that night, on Wednesday
night.
Q. Did you take anything with you?
A. Yes: I took the suitcase.
Q. Are these the suitcases 1
Would you like to see if these are the ones?
A. Yes.
Q. Look and see the contents.
(Counsel for the Commonwealth opens smaller suitcase.)
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The ,vitness: Yes, sir. Yes, they are.

By Mr. Hassan:

.

·wm you look at the

other r
A. Yes.
Q. The contents are yours, and the bag is yours, you took
to your mother's home on February 11th¥
A. I didn't look at all.
Q. I would like for you to look at them to make sure, if you
will.
Q.

(Witness opens larger suitcase and examines contents
thereof.)
(Witness opens smaller suitcase and examines contents
thereof.)
The Witness: Yes, it is, Mr. Hassan .
.M:r. Hassan: I would like to have these marked Commonwealth's Exhibits 2 and 3 for identification. Then
page 69 ~ I would like to offer them in evidence.
Mr. N emetb: No objection.
The Court: The small is 2; the larger, 3.
Mr. Hassan: There was no objection.
The Court : Received.
~:~~\\ \

·\

•I

(Tl1e items referred to were marked Commonwealth's Exhibits 2 and 3 respectively,, and received in evidence.)
By Mr. Hassan :
Q. You took those bags to your motller 's home on February
lH
A. Yes.
Q. At about what time, Marian?
A. I couldn't say, really, what time it was. I don't riglltly
remember. I think it was about 8 :00.
Q. About8:007
A. Or a little before 8 :00.
Q. Or little beforeY
A. Yes.
Q. What was the condition of_ the weather, if you recall?
A. It was raining.
Q. ·wm you tell the Court and Jury what occurred when
• you arrived at your mother's l10me 1
A. Well, when I-I drove up to the house. I got out. · I
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went up to the porch. She came out. She told me
the baby was dead. She was very nervous and pale.
And I was-and I was-and I was very worried.
I have never seen her that way before. And I-and she asked
me to help her. And of course, previously she had told me
that when I asked her to g·et a doctor, when the baby was sick,
she said that,, well, I was too young, that if she would have
don~ that, that there would be a big issue over it, because the
baby was unattended.
page 70

~

The Court: I didn't hear that last word.
The Witness: I said previously, in one of our conversations when I asked her to g·o to a doctor, that I would g·ladly
come over and bring her to a doctor, she said, well, well, that
I was too young, and they would make a big issue over it, because the baby was unattended, she had the baby unattended.
So when she told me the baby was dead, I was just shocked.
I was so upset over how my mother was. I have never seen
her that way before.
Mr. Hassan: I can't quite hear you Marion. The last thing
you.said, I couldn't hear. Will you repeaU
The Witness: I had never seen her that way before.
By Mr. Hassan:
Q. ,¥here was your mother at the time this conversation
took place?
.A. On the porch.
Q. Were you on the porch, too f
pag·e 71 ~ A. That is right.
Q. After tha.t eonyer~::ation, what did you do!
A. I clidn 't do anything.
Q. WbatY
A. I justQ. Where were t]Jese bags at tl1at time, Marion Y
A. I brought them up.
Q. You brought them on th~ porrh?
A. T brought tl1em with me.
Q. Did you ~;o in the house, back to yon car, stay t11ere or
what did you do f
A. Ob, no. She pleaded with me. She snid s11e didn't know
what to do. She asked for my ad,,.ice. Of course, I rlidn 't
know what to say or do. So we, so she asked me to help ],er.
So I at first refused-then, she was my mother, and I Jove her,
and here she was, and she seemed to need me.
So she went downstairs and came out t11T'ong11 the driveway.
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rrhen I could see out of the corner of my eye she was carrying
a package wrapped with string. I went to the car, opened my
Ride. She got in and put the package in the basket. Then we
drove aimlessly around.
Q. At the time she went in, came back out of the basement,
as you said, did she take these bags with her, or did she stay
on the porch Y
page 72 ~ A. I don't remember.
Q. You were in the car and riding around. Where
did YOU ride y
·wen, we went through Arna Valley. Then I don't know
whereabout we did ride. Then we came back and put the package-she put the package where it was found, where I showed
it out to you, Mr. Hassan.
Q. ·wm you tell, the jury the condition of the weather, jm;;t
what it looked like when you put the package, as you just said.
Please tell them the details.
A. It was raining that night. It was raining very hard. ·
And, and-and then we stopped at this place. She @:ot out.
T looked straight ahead. Then she came back. Then I drove
her borne.
Q. Did there come a time on Saturday, which I believe ·was
the 14th of February, Saturday, when you took some police
officers and myself to that spot?
A. That is right.
.
Q. Did you remain there until the time that package was
found?
A. Well, no.
Q. You did not?
A. No, I did not. 1\fr. Sattler and I came back here.
Q. You came back over here? I am sorry. My memory bad
slipped on that.
page 73 ~
Q. These bags, what do they contain, Marion f
Please tell the Jury what is in those bags?
A. They contain diapers, which she said they needed. She
said she only had a few, also shirts and all little baby clothes.
Q. When did she first tell you she needed these diapers and
these babv clothes?
A. "\Veli, well, reHlly, quite sometime ago she asked me about
them. But I just let it go. I didn't pursue the matter any
further. But she did tell me on Tuesday.
Q. On Tuesday?
A. Before that she mentioned it. She asked me if I still
bad them.
Q. As I recall your testimony a moment ago-to make sure·

A:

Viola Opanowfoh v. Commonwealth of Virginia.

83

Mrs. Marion Lowe.

I have it straight, you are talking so softly-she said the baby
was normal and healthv on Tuesdav when she asked for those
baby clothes¥
·
..
A. No; she didn't give any indication as to the health of the
l>aby.
Q~. Didn't she say it was a boy, and she was happy about it,
it was a nice boy?
A. She said it was a cute little baby.
Q. A boy, and she wanted a boy-I believe you testified to
that.
A. Yes; that is rig-ht, Mr. Hassan.
page 74 } Q. On Wednesday, was that the first time she
told you the baby was sickly Y
A. ·I think so, yes.
Q. Dis she tell you again on Vv ednesday to bring over the
·babv clothes i
A. No; ,it was Tuesday that I packed them. I think
Wednesday, before we went to work, that I put them in the
trunk of the car or in the basket-I don't know which.
Q. Did she say anything about them when she talked to you
on Wednesday?
A. I don't think so.
Q. She didn't say anything about bringing them over?
A. No.
Q. I have forgotten again-did you say that your mother
asked you to. come there that evening, Wednesday evening,
when you talked to her after lunch T
A. No. I told her that I would come over .whenever I could,
but I will come over.
Q. I see.
.
A. Because I wasn't quite sure. I thought maybe it was
just-well, mother just worrying over the baby like I used to
worry over my baby. I didn't think it was seriously ill or anything. Of course, now I do.
Q. When your mother got in the car with this brown package, did you hear any sound f
page 75 } A. Yes ; the rustling of the package.
Q. You didn't hear any baby cry or anything of
ihat kind f
A. No. I wish I did.
Mr. Hassan : No further questions.
The Witness: I was hoping for that.
1\fr. Hassan: I beg your pardon?
The Witness : I was hoping I would.
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Mr. Hassan: Still couldn't hear.
The ·witness: I was hoping- that I would.
Mr. Hassan : No further questions.

CROSS EXAMINATION.
By Mr. Sattler:
Q. Marion, will you think back and tell the court and jury
when is the very first time you heard anything about a Blessed
Event, or the baby being born. The very first time.
A. I don't reallv remember when. I mean she had hinted
about it several months ago. But I couldn't say when.
Q. I wish you ~vould tell the jury again what the purpose
was of your mal~ing that trip to your mother's home at approximately 8 :00 o'clock on vVednesday, the 11th.
Speak up a little louder, will you please f
A. I wanted to see the baby. I al~o knew she needed the
clothes because she had told me previously that she didn't
have many clothes for the baby.
·
page 76 ~ Q. The Jury can take it you came here specifically .to see the baby and deliver the clothes; is
that right?
A. Yes.
Mr. Sattler: No further questions.
Mr. Hassan: Thank you, Marion.
May we have a couple of minutes recess f
The Court: Take a recess, gentlemen.
(Witness excused.)
(Whereupon the Jury leaves the Court Room.)
(The Jury resumes its seats in the Jury box.)
The Court: Call your witness.
Whereupon,

DORIS K. BEIS"WANGER, .
was called as a witness by and on behalf of the Commonwealth,
and having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION.
By Mr. Hassan:
Q. Will you state your name, and spell it, please?

Viola OJ?anowich

v.

Commonwealth of Virginia.

85

Doris K. Beiswanger.
A. Doris K. Beiswanger.
Q. What is your occupation?
A. Policewoman, Arlington County.
Q. Did there come· a time in the performance of your duty
that you had occasion to see this defendant¥
A. Yes, there did.
page 77 ~ Q. Was that on or about February 13?
A. Yes, it was.
Q. Will you tell the Court and Jury when you first saw this
defendant on February 13?
A. She was sitting in a chair in her front living room.
Q. At that time did you have any conversation with her?
A. No.
Q. Did there come a time while you were in her presence
tliat you did have a conversation with her 1
A. Yes, there was.
Q. Will you tell the Court and Jury what that conversation
wast
A. She asked a few questions, such as, "'Vhat are they
going to do?''
Mr. Hassan: Speak louder.
The Witness: She asked me different questions, told me
to sit down, have a seat, asked if I wanted something to drink
Coca Cola, Pepsi-Cola, something of that nature. Then OfficerThe Court : Keep your voice up.
The Witness: Officer Dinsmore started to question her in
my presence.

Q. Do you recall what those qnestions were?
Mr. Nemeth: Objection. The Officer can testify
page 78 ~ for himself.
'
The Court: Mr. Dinsmore ai::;ked her questions.
Mr. Nemeth: Wlmt the Officer Dinsmore asked her.
The Court: ARked her?
.M:r. Nemeth: Yes.
The Court: Objection overruled.

Bv Mr. Hassan:

•'q. Do you recall what those questions were about, Mrs.
Beiswanger?
A. Re asked for her nnrne nnd aclclres~. fl 'e, and asked her
if she had had a baby. Sl1e answered. He asked her who she
0
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knew, who her family was, relatives. That was the questions,
that type of questions that was asked by Officer Dinsmore.
Q. Did you hear what the defendant had to say in answer
to those questions 1
A. She answered the questions such as giving her name.
\Vhen asked if she had any children, she stated sl1e did. "'When
asked the children's names, she gave us the children's names,
their ages, where they lived.
Q. Will you tell us what she said in response to questions
concerning a baby?
A. That was another detective that asked her those questions.
Q. Did you hear her make any statement about
page 79 ~ a baby 1
A. Yes, I did.
Q. WIil you please tell the Con rt and Jury what it was she
said about a baby?
A. She was asked if she had a baby. She answered-she
didn't answer.
She was asked if the baby was there now. She didn't answer. She was asked if the baby was put in the furnace, and
she said, ''Yes.''
Q. She said, ''Yes¥''
A. Yes.
Q. Did there then come a time when this defendant discussed in your presence anything about the birth of the baby?
A. Officer Dinsmore discussed it as far as the details of the
birth, asked her about that. She did discuss that. She didn't
sav too much about it.
Q. In your prei-.cnce did their come a time when a Doctor
appeared at the home and examined this defendanU
A. Yes.
Q. Who was that Doctor T
A. Doctor Dolan.
Q. Did there come a time when the defendant went in the
ambulance to the hospital T
A. Yes, sir.
Q. Did you accompany her!
A. I did.
page 80 ~ Q. Will you tell the Court and Jury what, if any,
conversation took place on the way to the hospital?
A. She asked me while I was riding in the ambulance, said,
"What are they going to do, give me the chair?" I said that
I couldn't answer. Sl1e stated, "Oh well, I have lived a full
life. I am not afraid of death.
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Q. She said that to you!
A. Yes.
Q. vVas there any other conversation ·besides that in the
ambulance?
A. Other conversation was-I was asking her if she was
~omfortable ; she said, ''Yes." I was seeing· that she had
the blanket on her, covered, mostly questions of that nature.
Q. "When you arrived at the hospital, in your presence, were
there any further questioning of this defendant 1
A. I didn't question her any further; no.
Q. Did anyone in your presence f
A. Not at the hospital, no, sir.
Q. Not at the hospital?
A. No.
Q. Was she examined by any other doctor f.
.l\.. The resident Physician there. I don't know the Doctor's
name.
Q. You don't know the Doctor's name Y
A. No.
page 81 } Q. Did there come a time when the defendant
was brought to the police headquarters Y
l1.. Yes.
Q. Did you accompany her?
A. I accompanied her from the hospital in the ambulance to
Police Headquarters.
Q. When she arrived at Police Headquarters, do you recall
what occurred in your presence as far as the testimony is
concerned?
A. We took her in to the questioning room.
Q. "\Vhat occurred in there?
A. She was asked to make a statement. We have a statement form, that she is advised of her rights and duty as far
as an attorney is concerned. Before we started taking those
statements we asked her if she understood. She stated she
did.
Q. You say, "we." Who do you mean Y
A. Detective Kadel and myself.
Q. W1mt did she say when she was advised of these things
in regard to making the statement; do you recall?
A. She said she understood.
Q. She said she understood 7
A. Yes.
Q. Was a statement taken from herT
A. Yes.
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page 82 ~

Q. How was that statement taken Y
A. Taken in shorthand.
Q. Was it a narrative statement or question and answer
~tatement?
A. A question and answer statement.
Q. Question and answer statement Y
A. That is right.
Q. Did there come a time when that statement was transcribed?
A. Yes, sir.
Q. Was that statement presented to this defendant?
A. Yes, sir.
·
Q. Where was that?
A. That was after she had been confined upstairs.
Q. When you say "confined upstafrs," where was she
upstairs!
A. She was in a small room. I believe it is called the Infirmary, off the. main part. of the jail.
Q. Main part of the jail¥
A. I mean the office of the jail.
Q. Is that where she was presented with this transcript or
the statement she madef
A. She was taken out of the Infirmary, brought into a
little room, still in the jail office. There is a small room off
of it.
Q. ·what was done with the statement, if anypage 83 ~ thing, at that time?
A. We banded he:r the statement to read.
Q. Did she read the statement¥
A. Yes, she did.
Q. Did she make any comment in connection with the statement at the time she read iU
A. In connection with tl1e statement itselff
~. Shen she read it f
A. Yes, she did.
Q. What was the nature of the comment f
A. She stated to Detective Kadel-she didn't caII his name
-she stated to me, '' He would believe anything I told him.''
Q. Did she make any changes in the transcript?
A. Yes, she did.
Q. vVere those changes made in her handwl'i ting?
A. Yes.
Q. In your presence f
Q. Yes.
Q. Was that after they had signed tl1at statement t
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A. Yes.
Q. "\Vas that after she had read it, and made the changes
she wanted?
A. Yes.
Q. Is there a signed copy of that statement availpage 84 ~ able Y
A. Yes.
Mr. Hassan: May I have a minute to pick it up Y
The Court: Yes.
Mr. Hassan: When this statement was read and signed by
Mrs. Opanowich, did you witness the reading and the signature of Mrs. Opanowich?
A. Yes, I did.
Q. Did you sign it T
A. Yes, I did.
Q. I will show you this and ask you if this is the statement
you have been talking about?
("Witness examines statement handed her by counsel for the
Commonwealth.)
The Witness: This is it. This is the statement.
Bv Mr. Hassan:
·Q. That is the statement?
A. Yes.
Q. Will you tell us where your name· appears, each and
every place, by page numbers and location on the page, signatures that are yours T
A. On page one it appears. Do you want me to read iU
Q. No. In your handwriting?
A. In my handwriting, my name appears at the top, who
have identified themselves as members of the Police Department.
page 85 ~ Q. That is in the printed portion on page one Y
A. That is in the printed portion.
:My name appears at the bottom of the first page, at the
printed porfion in the bottom of the second page, piinted portion, bottom of the third page; printed portion in the bottom
of the fourth page, and of the fifth page, the sixth page, tl1e
~eventh page, and the eighth page.
Q. Is that everywhere that your name appears in that
statement 'in handwriting?
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A. In my handwriting.
Q. It is all in your handwriting!
A. Yes, sir.
Q. I call your attention to the handwriting on page three,
and ask you whose handwriting in the middle of the page that
is Y
A. On page three?
Q. Yes. Page four, I am sorry.
A. That was written by Mrs. Opanowich.
Q. Was that done in your presence?
A. Yes.
Q. vVas that done prior to the time you, in your handwriting
wrote your name on the pag·e Y
A. Yes, sir.
Mr. Hassan: If your Honor please, I would like to have
this marked for identification.
page 86

~

( Counsel for the Commonwealth hands document to Counsel for the Defendant.)

Mr. Nemeth: No objection, Mr. Hassan.
(The document referred to was marked for identification, as
Commonwealth's Exhibit 4.)
Mr. Hassan: If your Honor please, I don't intend to introduce it at the moment, until the other detective has testified.
The Court: He says he doesn't bave any objection.
Mr. Nemeth: I don't have any objection. I would like to
have it read to tlie J urv.
Mr. Hassan: I would like to have the chamrns explained.
Then I will go into something else. I would like to have it
marked.
Bv Mr. Hassan:
·Q. That statement was the explanation of the rig-hts of the
defendant you referred to in the printed portion, ·were made
to this defendant by Detective Kadel in your presence, if I
recall correctly?
A. Yes, sir.
Q. Directing your attention back to your arrival at the
home at South 18th Street, how was this defendant dressed
when you arrive there?
A. She had on a nightgown, and a terry-cloth bathrobe.

. I
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Q. You say she was seated in a chair. ·what kind
page 87 }- of a chair¥
.
A. It was rather large, like, oh, lounge chair.
Q. A lounge chair 1
A. Yes.
Q. Did she have an other covering on her 7
A. She had a blanket.
Q. What did you observe about her physical and mental
condition at that time?
A. I don't know as I can answer to her physical condition.

Mr. Nemeth: I don't think she is qualified to answer.
The Court : She is perfectly qualified to answer that question. If she didn't observe anything, she can't answer.
By Mr. Hassan:
Q. May I rephrase iU Did there come a time when Mrs.
Opanowich moved about the room f
A. Yes, there did.
Q. What did you observe about her physical and mental
condition in her conversations in your presence while you were
in her home?
A. Didn't seem to be in any pain of any kind. She seemed
to be perfectly able to want to walk around. As far as her
mental condition was concerned, she seemed to be very calm,
very nonchalant.
page 88 }- Q.. About her mode of answering questions, did .
you observe anything about thaU
A. Rather evasive.
Q. Evasive!
A. Yes.
Q. During her ride in the ambulance to the hospital, in the
general conversation you referred to, not concerning the baby,
but the general conversation, did you observe anything about
her mental attitude at that time?
A. No, sir ; I didn't.
Q. Did you observe whether or not it was normal Y
A. It was normal, yes. The conversation was normal.
Q. The conversation was normal f
A. Yes.
Q. Did there come a time when you had any conversation
about this baby, or any other baby, with Mrs. Opanowich !
A. Yes, there did.
Q. Will you tell the Court and Jury what that conversation
was!

..,
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A. This took place when she was in the operating-not the
operating room, the emergency room. She asked me if I
l1ad any children. I told her no, that I had lost one last September.
·
Q. ·what was her answer to that, her response t
A. She made the remark, ''You are still young ..
}Jage 89 ~ There can be more.''
Q. Dis she say anything about her family1
A. Not at that time ..
Q. Not at that time!
The Court: I think you had better recess now. Step down ..
(Witness temporarily excused.)
The Court: Members of the Jury, we will recess at this
time. The Jury will be kept together in the custody of the
sheriff. He will take yon, bring you back, arrange for your
lunch. Be governed by the same instructions that were given
you yesterday.
That applies to the officers as well as anybody else. Don't
ask them any questions about this case. Don't talk to them
about the case.
All right.
(Whereupon, at 12 :25 o'clock p. m., the Court was recessed
to reconvene at 1 :30 o'clock p. m. t11e same day.)
AFTER.NOON SESSION.
page 90 ~
(Whereupon, at 1 :37 o'clock p. m., May 13, 1953, the Court
reconvened.)
The Court: Bring Mrs. Beiswanger in. The jury is here.
Whereupon,
DORIS K. BEIS"\VANGER,
the witness on the stand at the time of the recess, was recalled, .
and, having been previously duly sworn, was examined and
testified further as follows:
DIRECT EXAMINATION (Cont'd).
By Mr. Hassan:
Q. Mrs. Beiswanger, directing your attention to Friday, 13
of February, did there come a time when you had occasion to
see this document here T

Viola Opanowich v. Commonwealth of Virginia.

93

Doris K. Beiswan.qer.
A. Yes, sir.
Q. Is that in your handwriting?
A. Yes, sir.
Q. Who made those statements that you wrote down there?
A. Mr. Julius Sherr.
Q. Mr. Julius Sherr?
A. Yes.
Q. They are his statements, be made at the time when you
copied them down Y
A. The statements he made, and I copied them as he said
them.
Q. As he said them t
page 91 ~ A. That is right.
Q. That was done where, Mrs. Beiswanger?
A. In the questioning room, off the Detective Bureau.
Mr. Hassan: I think possibly for the record I should identify this as being the statement made by Julius Sherr, signature having been identified by him, which was previously introduced in the record.
The Court : All right.
Mr. Hassan: No further questions of this witness~ your
Honor.
The Court: All right.
CROSS EXAMINATION.
By Mr. Nemeth:

·Q. How was Mrs. Opanowich, the defendant, brought to
Arlingfon Hospital?
A. In Arlington County ambulance.
Q. Was she on a stretcher Y
A. Yes, sir.
Q. Was she on a stretcher when they left the Arlington HospitaU
.A.. Yes, sir.
Q. When did she leave the stretcher Y
A. When they got her down the basement steps.
Q. How long was she down there before she was
page 92 ~ taken up to the Infirmary!·
A. Approximately a couple of hours.
Q. Was she on a stretcher during that time?
A. No, ·sir.
Q. Would you describe to the Jury what the Infirmary looks
like?
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A. It is a small enclosure witb bars, an outside door, and
also an inside with bars on it.
Q. Is there any difference between the inside of the Infirmary cell and auy other cell Y
A. I don't think there is any difference in it, other than it
is not in the cell block proper.
.
Q. Was Mrs. Opanowich subjected to questioning during
this two hour period Y
A. She was questioned downstairs in the Detective Bureau
in the questioning room, not upstairs.
Mr. Nemeth: Your Honor., please, I don't have any further
questions at this time. If they are going to introduce the confession at a subsequent time, I would like to have the right of
further questions at this point. They haven't introduced it,
The Court: You can call her back.
Mr. Nemeth: All right.
The Court: You may be excused.
Mr. Hassan: One moment, please.
page 93

~

RE-DIRECT EXAMINATION.

By Mr. Hassan:
Q. At any time during this period that Mrs. Opanowich was
down ·in the Police Department, did she explain about conditions or her physical condition Y
A. No, sir ; she did not.
Q. Did she say anything about pain or anything of that
kind?
A. No. She stated she was sleepy.
Q. Said she was sleepy 1
A. Yes.
Mr. Hassan: No further questions.
The Court: That is all, witness temporarily excused.
(Witness temporarily excused.)
The Court: Next witness.
Mr. Hassan: Officer Dinsmore.
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·whereupon,
WILLIAM DINSMORE
was called as a witness by and on behalf of the Commonwealth,
and, having been first duly sworn, was examined and testified
as follows:

DIRECT EXAMINATION.
Bv Mr. Hassan:
·Q. Will you please state your name and your occupation?
A. William Dinsmore, Detective, Arlington County.
Q. Do you know the defendant in this case Y
page 94 } A. I do, sir.
Q. Directing your attention to the 13th day of
February, did you have occasion on that day to see this defendant?
A. I did, sir.
Q. Where was that?
A. At her home.
Q. At what time was that, Detective Dinsmore?
A. Approximately 4 :30 or 5 :00 o'clock in the afternoon, I
would say.
Q. Approximately 4 :30 or 5 :00 o'clock!

A. Yes.
Q. In the afternoon Y
A. Yes, sir.
Q. When you saw her, did you have occasion to talk to her
at that time?
A. I did, sir.
Q. Did you observe anything about her physical or mental
condition when you saw her at that time?
A. She was reclining in a very comfortable chai~, one of
those kind of beach style chairs. She bad some kind of gown
or pajamas on, like a person who had just got out of bed, or
a person who was ill.
Q. Did you observe her move about?
page 95 r A. Before she left the house she got up and
walked into the bedroom to get the clothes she
needed to take with her to go to the hospital.
Q. When you had occasion to talk to her, what was the conversation about, Detective Dinsmore?
A. It was in reference to a young child that she had given
birth to.
Q. What was the conversation 1
A. If I can refresh my mind with my notes, I can tell you.
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Q. I believe you may look at your notes. Are they notes
you made!
A. Yes, sir.
Q. At the time of this investigation 1
A. Yes, sir.
(Wit_ness looks at notes.)
The Witness: I questioned her with reference to the .child
she had given birth to. She stated that on February 5thMr. Nemeth: Your Honor, please, if it is for the purpose
of refreshing his memory, if it refreshes his memory, he
doesn't need to look at it. He can look at it.
Mr. Hassan: He can testify, look at them, keep looking at
them, as long as he doesn't read from them.
The Court: Objection overruled.
page 96 ~ Mr. Nemeth: Note my exception.
The Witness: She stated on February 5th, between 10:00 o'clock a. m. and 12 :00 noon, she gave birth to a
six pound male child, that the child's legs were deformed, that
the child lived a short time., approximately two or three days,
and tllat it made her too nervous to nurse the child, and continued to feed her carnation milk, and it got weak and died.
I asked her who was the father of the child. She stated that
when she lived in Washington, D. C. at 913 K Street, Northeast, that she was attacked one night by an unknown subject,
male, she didn't know whether he was white or black. She did
not report this to the Washington Police Department.
(\Vitness looks at notes.)
The Witness: The other notes I have in reference to that,
the original notes I do not have with me. They have been replaced with a copy I made from the original notes my own
self,, I typed in the Detective Bureau. I have that with me if
I may look at that.
By Mr. Hassan:
·
Q. When did you type that copy?
A. The same night after I interviewed Mrs. Opanowich.
Q. I believe you can refresh your memory with notes made
contemporaneously with notes made either in handpage 97 ~ writing or on the typewriter.
(Witness refers to notes.)
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The Witness: I asked l\Irs. Opanowich what happened to
the afterbirth of the child. She stated to me that she flushed
it down the toilet in her home.
She also stated that after the child had been dead a couple
of hours, she took it down in the basement and put it into the
furnace-it was an oil burner furnace-with intention to let
the oil burner cremate the child, .the asheR.
By 1\fr. Hassan :
Q. When you first arrived .at the Opanowich home on that
night, did anyone have any conversations with Mrs. Opanowich in your presence?
A. Detective Kadel did.
Q. What was that conversation?
A. He asked Mrs. Opanowich if she had a child within the
last month. That was quite a long pause, and she didn't answer it. He asked her where the child was, and still a long
pause, and no answer. So he asked ·her-he said, '' Is the child
in the furnace?" and she says, "Yes."
"\¥hen that answer come., I started fbr the basement. As I
did, the oil burner kicked on. It was running. It was either
kicked on or was running. I hit the emergency switch as I
went down the steps, and turned the furnace off. We tried to
look into the furnace. It was quite hot. We
page 98 ~ couldn't get our hands inside of it because of the
intense heat. We left the door open to the furnace,
and called for Dr. Dolan, Captain Rector, and yourself, and
Captain Bell.
By Mr. Hassan:
Q. Did there come a time on February 13 when you had occasion to see Julius Sherr?
A. I did, sir.
Q. Where was thaU
A. I met him on the Virg·inia side of Memorial Bridge in
the State of Virginia, sir.
Q. In the state of Virginia f
A. Yes, sir.
Q. Who was with him at that time?
A. He was wi~b two Washington Police Officers, uniformed
officers.
Q. What was the occasion for your meeting him? _
A. He was picked up in reference· to the death of this child.,
and was asked if he would come to the Arlington Police De-
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partment to answer a few questions. He came voluntarily.
He was not charged until after he was questioned at the Police
Department. He was not placed under arrest.
Q. What was that charge placed against him Y Did you
place that charge against him?
A. No, sir; I did not.
Q. Diel you serve the charge on him-:
page 99 ~ A. I don't remember. If I could see the face of
the warrant, I coul~ answer that, sir. I believe he
was charged as material witness.
Q. :Material witness "l
A. I believe he was, sir. Yes, sir.
Q. Directing your attention to the 14th day of February,
did you have occasion to mark and identify some possible exhibits in this case., without naming them?
A. I did, sir.
M:r. Hassan: May I have a minute to have those brought
in, your Honor T
The Court: Yes.
Bv Mr. Hassan:
~ Q. Now, Detective Dinsmore, did there come a time on February 14th, when you had occasion to observe a baby?
A. There did, sir.
Q. Where was thaU
A. It was off of Army-Navy Drive, between 23rd Street and
Shirlev Homes, on Mrs. Sickle's estate.
Q. "rhat did you first see in connect.ion with that baby? At
that time, at that place?
A. A brown shopping bag,, looked like green circles around
the top of it,.sir.
Q. Then did yon observe the package being opened?
A. I did, sir.
page 100 ~ Q. ·who opened the package Y
A. Dr. Welburn. Just a second, sir.
('Vitness refers to his notes.)
The Witness: Dr. Welburn pronounced the baby dead. I
am almost sure he is the one that opened the package.

Q. Did Dr. Welburn come down to 23rd Street?
A. No ;· at the hospital, pronounced dead; the package
opened at the scene by Captain Rector and yourself.
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Q. You were there at that timef

A. I was.
Q. What did you first observe that actually identified it as
a baby!
A. I saw the back of a small child, back of its head; black
hair on its head, also.
Q. Then in connection with that package, what did you do
from then until the time you saw Dr. Welburn open the package?
A. I kept it in my possession.
.
Q. It was in your possession from that time until Dr. Welburn opened it at Arlington Hospital f
A. That is correct.
Q. After the. package was opened at Arlington Hospital., ·
what, if anything, happened to the wrappings that were
around that packagef
A. They were initialed ·by me, brought to the
page 101 ~ Police Department and labeled ·and put in the
Property Room.
Q. Do you recall what the nature of those wrappings wereY
A. It was a Star newspaper, a section of it. February 1st
was the date on it, 1953. There was a small lady's paper bag
you buy silk stockings in, which had a name across it, the make·
of the stockings-think it was '' Moonglow~ '' or ''Moonshine.''
That has been initialed also.
There was another brnwn bag which that was inside of, plus
the shopping bag.
Q. You kept those in your custody? They were taken to the
Arlington County Property Room Y
A. They were.

M~. Hassan: May we wait a momenU
(Exhibits were brought into the Court Room.)
By Mr. Hassan:
.
Q. Detective Dinsmore, will you tell me whether or not you
know what is in that package?
A. That is part of the wrappings from around the body, sir,
.of the baby.
Q. Will you open that and see if you can identify them?
(Witness opens said package.)

·,
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By Mr.. Hassan:
Q. Can you identify those papers 1
.A. Yes, sir.
page 102 ~ Q. Have you marked those papersf
A. Everyone of them are marked, sir.
Q. ·with your markings Y
A. Yes, sir.
Mr. Hassan: Would you like to look at thosef
( Counsel Sattler examines same.)
Mr. Hassan: I would like to have that package identified
· as an Exhibit of the' Commonwealth, as containing part of the
wrappings from around the baby found in the vicinity of 23rd
Street and Army-Navy Drive.
.
The Court: All right. Exhibit No. 5, I think.
Mr. Hassan: I would like to leave that until I get tile rest
of the wrappings.
(The items referred to were marked Commonwealth's Exhibit No. 5 for identification.)
Mr. Hassan: I believe counsel will agree that this was unlocked at the door., and has not been opened. It was locked in
the presence of the Bailiff.
J\fr. Nemeth:. No objection.
Mr. Hassan: I would like to have you open that.
(Witness opens same.)
By Mr. Hassan:
·
Q. Can you identify those items?
A. Yes, sir.
Q. What are they?
page 103 ~ .A. Additional wrappings that were around tlle
body, sir.
Q. Will you open them, please·?
(Witness opens said package.)
( Counsel for the Defendant examines same.)
By Mr. Hassan :
Q. And identify those as additional wrappings Y
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A. They are.
.·
· Q. Is that all of the wrappings?
A. There should be another piece there, sir. You should
have some more, sir. No, sir; that is all the wrappings.
Q. · That is all of the wrappings Y ·
A. Yes.

Mr. Hassan: I would like to introduce those as Commonwealth's exhibit of the wrappings that were around the baby.
Mr. Nemeth: No objection.
The Court:· One exhibit?
Mr. Hassan: One exhibit.
Mr. Nemeth: No objection.
The Court: How many pieces are there?
Mr. Hassan: There is four here, five, six-six pieces.
The Court: All right.
(The items marked Commonwealth's Exhibit No. 5 for
identification, were received in evidence.)
page 104
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By Mr. Hassan :
Q. ·wm you describe how that paper was
wrapped around the body of the baby when you saw. it unwrapped by Dr. ·welburn t
A. Well,, to start with, the shopping bag' was held up by Dr.
Welburn. The package inside was slit with his hand, which
was a brown pa.per bag with the body of the baby inside of
it, inside the brown paper bag·. We tore it open because, being moist from the weather, and from the body of the baby
being stuck near the moisture from the baby and oil.
Inside this brown bag· was newspaper wrapped around the
body of a child; also inside of this newspaper was a brown bag
that silk stockings come in.
Q. How was the newspaper wrapped around? Describe
how that was folded around the child when you saw it?
A. To the best of my recollection, it appeared the paper was
spread out, the body placed on it, a.nd rolled up, and the ends
folded over.
Q. Detective Dinsmore., did you have occasion to examine
tl1e Opanowicb home in connection with the identifying of the
newspaper!
·
A. I did, sir.
Q. Did you find anything to identify this newspaper that
was wrapped around the baby?
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A. I did, sir.
Q. What did you find Y
A. I found the Sunday Star for February 1st,
complete section was there, all the sections of the
Star was there except the one. section which was •Wrapped
around the baby's body.
Q. I will show you this package and ask you if you can
identify that package f
A. Yes, sir.
Q. Will you open that and identify itf

page 105

~

Mr. Nemeth: It is an edition of the Sunday Star I suppose?
(Witness opens said package.)
Mr. Nemeth: Is that your marking?
The Witness: Yes, sir.
By Mr. Hassan:
· Q. Where did you find that, Mr. Dinsmore?
A. This was laying on the basement floor, by the doorway
that goes into the garge. That would be on the northeast
corner of the house in the basement.
Q. Northeast corner of the house in the basement t
A. Yes, sir.
Q. Did you compare that with the sections of paper that
were found around the baby T
A. I did, sir.
Q. Diel I understand you to say that the sections wrapped
around the baby and what you have there, make a complete
Sundav Star?
page 106 ~ A. That is correct, sir.
Q. Did you find anything else at the Opanowich
home that was similar to any of these papers that you have
here 1 That is, the other papers., other than the newspapers Y
A. I found other papers that were rolled together like you
would roll a small rug, inside the garage, behindQ. Those were newspapers 1
A. Newspapers, behind two pieces of wood that was leaning against the garage wall, which formed sort of a lean-to.
These papers contained what looked to be blood.
Q. And you found that in the garage Y
A. Yes, sir.
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Q. Did you find anything else in the way of paper, that is,
other than newspaper, that was similar to the wrappings that
were around the baby or the books., so forth?
A. I found a shopping bag which was the exact duplicate of
the one the baby's body was found in.
Q. Is there anything unusual a.bout that shopping bag!
A. Peculiar green border around the top of it.
Q. Do you have that shopping bag?
A. It is outside there, sir.
Q. Do you have the number on thatT
A. It is in your library, sir.
Q.
my library?
A. Yes, along wrapper, that long.

In
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Mr. Hassan : I would like to introduce this in
evidence at this time.
The Court: Mark that six, will you?
He offered them in evidence. He looked at them. There was
no objection.

(The article referred to was marked Commonwealth's Exhibit No. 6 and received in evidence.)
Mr. Hassan: If your Honor please, Counsel will stipulate
that there was an identical shopping bag that was found., so
this does not have to be introduced in evidence, your Honor.
The Court: All right.
Mr. Hassan: No further questions of this witness, your
Honor.
Mr. Nemeth: No questions, your Honor, please.
(Witness excused.)
Mr. Hassan: Captain Rector.
Whereupon,

.
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.
CAPTAIN DUDLEY RECTOR
was called as a witness by and on behalf of the Commonwealth,.
and, having been first duly sworn, was examined and testified
as follow:
DIRECT EXAMINATION..
By Mr. Hassan:
Q. Please state your name and occupation f
. A. Dudley Rector., Captain of Detective Bureau,.
Arlington County.
Q. Directing your attention to the 14th day of February,
Captain Rector, did you have occasion to visit the vicinity of
23rd Street and Army and Navy.Drive, on the evening?
A. I did.
Q. In that location did you find a bag containing the body
of an infant f
A. I did.
Q. Will you tell the Jury just what condition that bag was
in at the time, where it was when you first saw it?
A. It was in a crop of weeds, honeysuckle, in a shopping
bag that was rolled down. "\Ye opened it up. Inside the shopping bag was a piece of brown paper. We tore it. When we
tore the paper all the way through, we seen the head of an
infant child.
Q. Did there come a time when you saw that package unwrapped?
A. I did.
Q. Where was thatf
A. At the morgue, at the Arlington Hospital.
Q.. vVho was present at that time?
A. Dr. Welburn., Detective Kadel, Mr. Dinsmore, Captain
Bell, and myself.
Q. Captain Rector, directing your attention to
page 109 ~ the 13th day of February, did you have occasion
to see this defendant on that eyening, Mrs. Opanowich?
A. I did.
Q. Where was that f
A. At her home.
Q. Did you have occasion to talk to her at that time!
A. I did not talk'to her at that time.

page 108
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:M:r. Hassan: No further questions.
::M:r. Nemeth: No questions.
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Mr. Hassan: Witness excused.
(Witness excused.)
Mr. Hassan: Captain Belt

'Whereupon,
CAPTAIN WALTER E. BELL, JR.
was called as a witness by and on behalf of the Commonwealth,
and., having be~n first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION. ·
By Mr. Hassan:
Q. Will you please state your name and your occupation Y
A. Walter E. Bell, Jr., Captain, Police Department, Arlington, Virginia.
Q. Did there come a time, Captain Bell, when you had occasion to make certain photographs in connection with the investigation of the death of the Opanowich baby?
A. I did, sir.
page 110 ~ Q. vVhere and when did you make your first
photographs, Captain?
A. The first photographs were made the evening of February 13, 1953, at 1115 South 18th Street, Arlington.
Q. Did you take these pictures yourself Y
A. I did, sir.
Q. Did you develop and print them Y
A. I did.
Q. Do you have them with you?
A. Yes, sir.
( Counsel for the Defendant examines said photographs.)
By Mr. Hassan:
Q. Captain Bell, will you identify that :first picture there
on top?
And tell tlle Court and Jury what tliat is.
A. The first picture is taken at 1115 South 18th Street, on
the first floor, in a rear bedroom, the bedroom to the left as vo11
go in the front door; a photograph of the floor, of stains which
were on the floor.
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Q. Stains which were on the floor Y
A. Yes, sir.
Mr. Hassan: I would like to have that marked as Commonwealth's Exhibit, your Honor, and introduced into
page 111 } evidence.
The Court: Number 7.
( The photograph ref erred to was marked Commonwealth's
Exhibit No. 7 for identification.)
By Mr. Hassan:
Q. Identify the next.
A. The second picture is taken in the basement of the same
address. It is a photograph of the furnace and boiler in the
basement, with the door open.
The Court: Before you leave this No. 7, will you point out
where the stains are you are talking about on iU
The Witness: Yes, sir.
The Court: Hold it so the J nry can see it.
The ·witness: The stains are in the center of the photograph, dark spots, directly in the center.
Mr. Hassan: Pass that to the Jury, if I may.
(The Jury examines Exhibit No. 7.)
The Court: This is

No. 8.

(The photograpl1 referred to was marked Commonwealth's
Exhibit No. 8, and received in evidence.)
(The photograph marked Commonwealth's Exhibit No. 7
for identification, was received in evidence.)
Bv Mr. Hassan:
.
Q. The next picture?
A. The next picture is the same boiler and furnpage 112 } ace with the door closed.
0

The Court: Number 9. Admitted.
(The photograph referred to was marked Commonwealth's
Exhibit No. 9 and received in evidence.)
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By Mr. Hassan:
Q. What is the next picture?
A. The next picture is taken inside the firebox of the furnace shown in the preceding photographs, shows the interior
of the floor of the firebox mouth, of the gun, of the oil burner,
with a dark deposit in the center, much darker than the surrounding deposit.
The Court: No. 10.
(The photograph referred to was marked Commonwealth's
Exhibit No. 10, and received in evidence.)
The Witness: The next photograph is also the interior of
the firebox, showing the bottom, a little different area of the
bottom of the furnace ; also showing a black deposit in the
center.
The Court: No. 11.
(The Jury examines said photographs.)
'
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(The photograph referred to was marked Commonwealth's
Exhibit No. 11, and received in evidence.)
The Witness: The next photograph is a general view of
the basement showing· the location of the furnpage 113 } ace in the basement.
The Court: No. 12.
(The Jury examines said photograph.)
(The photograph referred to was marked Commonwealth's
Exhibit No. 12, and received in evidence.)
Bv l\fr. Hassan :
·Q. Still with reference to February 13, Friday night, did
you supervise the gathering together of the material that was
found in the bottom of that furnace, and in preparing it Y
A. I did.
Q. And did you gather together certain other evidence, and
supervise its preparation for sending it to the laboratory at
Richmond?
A. I did, sir.
Q. In response to that shipment of goods, I would like to
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ask you whether or not you received this letter from the State
Department, the Medical Examiner.
( Counsel for the Commonwealth hands said letter to the
witness for his examination.)
The Witness: I did, sir. •
Mr. Hassan: Your Honor, please, I would like to have that
identified and introduce that into evidence.
Mr. Nemeth: The defense doesn't have any objection to
the introduction of that, or any of the other evidence, with the
exception that:
It is all irrelevant and immaterial. vVe all
know, I think the Commonwealth is fully aware
I think the Commonwealth is fully aware there
was no baby in the Opanowich furnace. It is irrelevant to the
issue of this trial.
Mr. Hassan: I think that is a little UI].fair. We agreed we
would short-cut this without presenting this evidence. There
is no question in the Jury's mind. I am trying to do it as
rapidly as possible.
The Court: I wouldn't say it is totally irrelevant.
You can make an objection, for what it is worth to you. It
is offered; there being· no objection, it is admitted.
Mr. Nemeth: I have no objection to the identity. I didn't
mean to imply that.
The Court: This is No. 13, a letter of February 18, of two
pages.
page 114
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(The letter referred to was marked Commonwealth's Exhibit No. 13 and received in evidence.)
Bv Mr. Hassan:
~ Q. Directing you attention, now, to tbe fourteenth day of
February, did you have occasion to take any pictures in connection with the Opanowich baby on that day!
·
A. I did, sir.
Q. Where did yon take those pictures?
page 115 ~ A. On South Army-Navy Drive, about five hundred feet from 23rd Street, towards Shirlington.
Q. Any place else on that date?
A. Yes, sir.
Q. Where was that f
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A. At the Arlington Hospital.
Q. Do you have those pictures with you 3l
A. I do, sir.
Mr. Nemeth: I want to see them.
(Counsel for the Defendant examines said photographs.)
Mr. Nemeth: No objection.
By 1\fr. Hassan:
Q. I would like to have you identify those, if you will please,
and have them marked and admitted without objection by the
defendant.
A. The first of these is taken showing· the location, about
fifteen feet off of Army-Navy Drive. That would be in the
direction away from Shirley Highway. lt shows Detective
Dinsmore with a bag at his feet in the weeds.
The Court: Exhibit 14.
(The photograph referred to was marked Commonwealth's ·
Exhibit No. 14, and received in evidence.)
By Mr. Hassan:
Q. The second picture?
A. The second picture is taken in the same
page 116 ~ direction, a little further distance away, showing
the location with reference to Army-Navy Drive,
so that part of the Drive is in the photograph.
(The photograph referred to was marked Commonwealth's
Exhibit No. 15 and received in evidence.)
The Witness : The next picture is taken in the same direction, from the opposite side of Army-Navy Drive from
where Detective Dinsmore was standing, showing the location
in reference to a group of trees.
By Mr. Hassan:
· Q. Were those trees marked?
A. They were, sir.
(The photograph referred to was marked Commonwealth's
Exhibit No. 16 and received in evidence.)
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By Mr. Hassan:
Q. How were they marked¥
A. By red paint.
The Court: That was received as No. 16.
By Mr. Hassan:
Q. The next picture.
A. The next picture is a close-up of a shopping bag which
is shown in the preceding photograph at the feet of Detective
Dinsmore.
The Court: That will be marked Commonwealth's Exhibit
17, and received.
page 117
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(The photograph referred to was marked Commonwealth's Exhibit No. 17, and received in evi-

dence.)
Bv Mr. Hassan:
··Q. The next picture.
( The jury examines said exhibits.)
A. The next picture shows the same shopping bag with the
top open to partly reveal the .contents.
The Court: Commonwealth's Exhibit 18. Receiveci.
(The photograph refered to was marked Commonwealth's
Exhibit No. 18, and received in evidence.)
Bv Mr. Hassan:
· Q. The next.
A. The next picture was taken at the Arlington Hospital
Morgue and is a photograph of a baby that was in the shopping bag shown in the previous photographs.
The Court: Commonwealth's No. 19. Receive<!.
(The photograph referred to was marked Commonwealth's
Exhibit No. 19, and received in evidence.)
Bv Mr. Hassan:
·Q. Wbat is the next oneY
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A. The next picture is the same location, showing the same
baby from a different view.
The Court: No. 20.
Received.
page 118}

(The photograph referred to was marked Commonwealth's Exhibit No. 20, and received in evi-

dence.)
By Mr. Hassan :
Q. Take the next one.
A. The next picture is the same location and the same baby,
from another view.
The Court: No. 21. Received.
(The photograph referred to was marked.Commonwealth's
Exhibit No. 21, and received in evidence.)
The Court: There is one more, if you want to show it to
them.
(The ju~ looks at said pictures.)
Mr. Hassan : No further questions.
Mr. Nemeth: No questions.
Mr; Hassan: May we have a five-minute recess T
The Court: Yes.
The Witness: May I be excused f
The Court: Yes.
(Witness excused.)
The Court: As soon as the Jury gets through with the
pictures, we will take a recess.
Mr. Hassan: Did you excuse him Y
The Court : No, he will be in the building.
We will take a recess of ten minutes, please.
page 119
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(Whet>eupon a recess was taken.)

The Court: Have the jury come in.
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( The jury returns to the jury box.)
The Court: Proceed.
Mr. Hassan: Detective Kadel, please.
~ereupon,
DETECTIVE WALTER KADEL,
was called as a witness by and on behalf of the Commonwealth,
and having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMIN.A TION.
By Mr. Hassan:
Q. Please state your name and occupation.
A. Walter Kadel, Detective Bureau, Arlington County, Virginia.
Q. Directing your attention to the 13th day of February,
did you have occasion to see the defendant on that day?
A. Yes.
Q. ·where was that?
A. 1115 South 18th Street.
Q. Did you at that time have any conversation with her?
A. Yes.
Q. Wbat was the conversation Y
A. After we were admitted to the house, I asked
page 120 ~ Mrs. Opanowich if she had a baby. She wouldn't
answer. I asked her where is the baby. She
wouldn't answer. I said : "Is the baby in the furnace Y" She
said : "Yes."
Q. Then did you have any further conversation with herf
A. Not at that time.
Q. Not at that time?
A. No, sir.
Q. Did there come a time when you had any conversation
with Mrs. Opanowich on that night, anywhere else Y
A. Yes.
·
Q. Where was that?
A. In the Detective Bureau.
Q. In the Detective Bureau f
A. Yes.
Q. I would like to show you a statement and ask you
whether or not that is the result of the conversations you had
with Mrs. Opanowich at the Detective Bureau?
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A. Yes, this is the statement I took from her.
Q. That is the statement you took from :Mrs. Opanowich 7
A. Yes, sir.
Q. Directing your attention to when you first saw Mrs.
Opanowich, did you observe her physical condition 7
A. Well, nothing.
page 121 ~ Q. Did you see her move about at all? ·
A. "\Vhen we first entered the house she was sitting in a big easy chair in the living room.
Q. During the time she was at her home, prior to going to
Arlington Hospital, did you observe anything at all about her
physical condition?
A. No, not knowing her, I wouldn't know.
Q. During the course of your questioning of Mrs. Opanowich, did she appear-did you make any ohservations as to the
responses that she was making from the standpoint of whether
or not she was rational at the time she talked to you?
A. "While I was interviewing her, she gave me the impression of being nonchalant about the whole thing.
Q. Nonchalant about the whole thingf
A. Yes, sir.
Q. ·when you talked to her at the Detective Bureau, did you
have occasion to advise her of any of her rights?
A. Oh, yes.
Q. "\Vbat did you tell her?
A. I told her when I beg·an to talk to her that I wanted to
read her the top of the statement that was always used in
taking statements from anybody that is brought in. I read the
top of the statement to her.
·Q. What does the top of the statement say, Detective
Kadel f
page 122 ~ A. '' I, Viola S. Opanowich, understand I am
.
being questioned in connection with murder. I
make the following statement to Detective Kadel.''
Q. Slower.
A. "-and Mrs. Beiswanger, who have identified themselves to me as membe1·s of the Arlington .County Police Department. It is of my own free will and no threats or promises l1ave been made to me. I l1ave been advised I may secure
a lawyer. This statement may be used for or against me in a
Court.''
Q. What was the first question you made to Mrs. Opanowich?
A. ''Would you explain exactly wlmt happened in reference
to your having a child a week ago, and des"ribe it as nearly
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as possible.''
Q. What did she say in response to that question?
A. "Well, you ask any question, and I will answer it."
Q. That was her first response to your question T
A. Yes, sir.
Mr. Hassan: At this time, I would like to introduce this as
Commonwealth's Exhibit.
Mr. Nemeth: As I said before, I ·have no objection. I would
like to have it read to the jury.
Mr. Hassan! VeTy well.
The Court: It is marked No. 4, already.
page 123
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(Commonwealth's Exhibit No. 4 for identification was received in evidence.)

Mr. Hassan: "\Vith the permission of the defendant, I will
not read the printed material on each page, unless there is
objection by the defense.

(Mr. Hassan then read Commonwealth's Exhibit No. 4 to
ibe Jury.)
EXHIBIT No. 4.
Office of Det. Bureau
Police Department
Arling'ton, Va.
2-13-53
8 :45 P. l\L
Date & Time
I, Viola S. Opanowich, understand that I am being questioned in -connection with murder. I make the following statement to Walter Kadel and Mrs. Beiswanger who have identified themselves to me as members of the Arlington County,
Virginia Police Department. It is of my own free will and no
threat or promise. has been made to me. I have been advised
that I may secure a lawyer and that this statement may be
used for ·oT against me in a court.
Kadel: Would you explain to us exactly what happened in
reference to your having a child a week ago and describe it as
nearly as possible.
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Viola: Will you ask any questions .and I will answer them.
Kadel: On what day did you have a baby t
Viola: February 5th.
Kadel : Was this child a boy or a girl f
Viola: A boy.
Kadel: Did you have a doctor 1
Viola·: No.
Kadel : Did you go to a bospital !
Viola·: No.
Kadel: Can you give us a reason for not going to a hospitaH.
Viola: I can attend to myself. I know a little bit about
surgery.
Kadel: Did you tie the baby's cord yourself!
Viola: Yes.
Kadel: w·hat room was this baby born inY
Viola: In the little bed room.
Kadel: At what time .of day!
Viola: About 10 to 12 in the morning.
Kadel : Were you in very much pain in bearing this child 7
Viola: No.
·
Kadel: How long after the baby was born did you get out of
bed?
Viola: Right away-I tended to him and warmed him and
cleaned him.
Kadel: When did you realize that this baby became sick
or ill Y
Viola: Right away.
Kadel: Did the baby cry much Y
Viola: Very little. I didn't let him cry much. I tried to
pacify him.
Kadel: Now, all of this you have ju8t told me happened
the first day. 1 OU realize it was sick the first day it was born?
Viola: Yes.
Kadel: At this point you realized the baby was not well.
Did you not attempt to call any doctorf
Viola: No.
Kadel: ·Whv not?
Viola: It just died.
Kadel: How many days did the child live.
Viola : One or two days.
Kadel: Can you say it lived 3 days?
Viola: No.
Kadel: How did you feed this baby?
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Viola: I nursed him-gave him boiled water and gave him
Carnation milk.
Kadef: Where was the baby when it died Y
Viola: In bed.
Kadel: After the baby died, what did you do with it t
Viola : Put it in the furnace.
Kadel: On what day did you put the baby in the fnrnacet
Viola: Right after it died.
Kadel: You stated to me when I first came to your home
that you put the baby in the furnace, either yesterday or the
day before.
•
Viola: Yes.
Kadel: Did you at any time have a conversation on the telephone about disposing of this child.
Viola: After it died I did.
Kadel: Who was this conversation with f
Viola: Mr. Sherer.
Kadel: Who is Mr. Sherer.
Viola: J nst a friend-a cordial friend.
Kadel: How long have you knqwn ::Mr. Sherer.
Viola: About a year.
Kadel: Where does he live or work f
Viola: He is a newspaper man- I don't know where be
lives or works.
Kadel: Do yon know where he works f
Viola : He seels papers somewhere.
Kadel: Did yon have any other conversations with anyone
about disposing this child?
Viola: No.
Kadel: Before you moved to Arlington, where did you live?
Viola: 913 K St., N. E.
Kadel: How long did yon live theref
Viola: Since 1948.
Kadel : Did you have any children Y
Viola: Yes,-2.
Kaclel: How old are tliev now!
Viola: 21. and 23.
..
. Ka~el: Yon huRband Peter 1 heard the baby crying? Is this
his chlldf
Viola: No ..
Kadel: Do yon know wl1ose child it is f
Viola: No. Everett J. Gordan.
Kadel: Did you tell your husband that you had this child Y
Viola: Yes.
Kadel: What did he sayt
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Viola : He thought it was his child.
Kadel: "What did he sav when he missed the child?
Viola: He didn't say anything.
Kadel: Did you tell him the child was gone Y
Viola: Yes.
Kadel: Exactly wha,t did y,m tell him.
Viola : He died.
Kadel: Did you tell him what you did with the child Y
Viola: No.
Kadel : Did he ask Y
Viola: No.
Kadel: You have had two other children before. Did you
have these children in the home or in the hospital Y
Viola: In the hospital.
Kadel: You and vour husband have a home and have
money-do you know ·any reason why you. could not have bad
a doctor for the child t
Viola: I could attend to myself and have it registered after
it lived.
Kadel: Going back to putting the child in the furnace-did
you wrap the child up before putting it in the furnace?
Viola: No.
Kadel: Did it have any clothes on at all?
Viola : No, no clothes.
Kadel : How much do you think the child weighed?
Viola: Very little. It was not normal-just a little thing.
Kadel: "\Vhat do you mean-it wasn't normal Y
Viola : It didn't make noise-the ~uction was bad.
Kadel: When you knew the suction was bad, why didu 't
you call a doctor Y
Viola: It was not going to live.
Kadel: If you knew it wasn't g·oing to live, why did you not
call for help 1
Viola: I'm not a baby.
Kadel: What do you mean, you 're not a baby Y
Viola: I can take care of myself.
Kadel: Do you think you are capable of taking care of a
sick child t
Viola: It didn't live-it could not have been helped.
.
Kadel: ·wasn't it a fact you did not plan to keep this child 1
Viola: Ob, yes, I bought clothes for it.
Kadel: ·why did you not try to save this child Y
Viola: It was not the question-it just died.
Kadel: You know you can call a doctor at any time.
Viola: Yes, I know.
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Kadel: Was this a nine-month baby?
Viola: No.
Kadel : Wouldn't you know if it were.
Viola: Yes-it was not.
Kadel: Did you name this baby 7
Viola: I baptized it with water. I was going to name it
Peter, ,Jr. I'm glad it wasn't a negro.
Kadel: On your last answer, explain about this attack.
Viola: ·what are you going to do-fight it T
Kadel: Did you report this attack to the police?
Viola: No.
Kadel : You stated you had bought clothes for this child.
Viola: Yes, pants and diapers and I told Marion to bring
over some clothes for the child.
Kadel: Who is Marian?
Viola: My daug:hter.
Kadel : :Marian Pawe?
Viola: Yes.
Kadel: "\"\7here d ~es Marian live~
Viola: 423 Dumbarton Blvd., Alexandria, Va.
Viola: Yes, pants a.nd diapers and I told 1\farian to bring
clothes over, what did she say T
Viola: She didn't ask questions-she just brought the
clothes over.
Kadel: You didn't tell your daughter you had this child f
Viola: No.
Kadel: Between the time you had this child and the children that are now practically" grown, have you had any other
babies?
Viola: No.
Kadel: I want to find out a little more about Julian. In
reference to the telephone conversation you had with Julian,
can you explain what this conversation was?
Viola: No.
Kadel: Did Julian offer to come over and take the child
and put it at the Police Station t
Viola: Yes ;-help it as much as possible.
Kadel: Did you tell Julian that at the time he said this, the
Police would ask his name you you told him ''no''. Didn't you
'tell Julian that you would attend to iU
Viola: Yes.
Kadel : Did Julian offer to marry you?
Viola: Yes.
Kadel: ·what reason did Julian offer to marry you T
Viola: To help me.
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Kadel: ·when did this attack on you occur?
Viola: My last period-2 or 3 months ago, when I moved to
Arlington.
Wit. W. H. KADEL
D. K. BEISWANGER
VIOLAS. OPANOWICH
Mr. Hassan: At the bottom of the page, in handwriting:
''"Witnessed by vV. H. Kadel and D. K. Beiswanger", signed
"Viola Opanowich ". That will appear at the bottom of each
page, consequently I will not read that signature again.
(Mr. Hassan continues reading Commonwealth Exhibit 4.)
Mr. Hassan: In this paper it is spelled "Shier". On the
stand he said his name was spelled "Sherr".

(Mr. Hassan continues reading Commonwealth's Exhibit
No. 4.)
Mr. Hassan: On Page 4 there was an ink insert. In ink
she has written "Everett J. Gordon".
(Mr. Hassan continues reading Commonwealth's Exhibit
No. 4.)
Mr. Hassan continues reading Commonwealth's Exhibit
"Marion Paul", and not corrected by the defendant when she
read the paper. Her name is Marion Lowe, L-o-w-e.
Mr. Hassan:
No. 4.)

Apparently this is a typog·raphical error,

page 124} By Mr. Has~an:
Q. Detec,ti ve Kadel, will yoµ explain to the jury
about the change made in ink nfter that statement was typed
up?
A. Yes, sir. After this statement was typed up, we gave it
to Mrs. Opanowich, asked her to read it, make any corrections
in it whatsoever she wanted to. When she g·ot down to where
it says here, I asked the question: '' Do you know whose child
this is?'' She in the statement said, ''No." She sayR, "I
want to correct this." So sl1e writes: "Everett J. Gordon."
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Q. During the course of that statement, when that was being
taken down, you were present at all times!
A. Yes, sir.
Q. Did there come a time during the questioning of Mrs.
Opanowich when she made statements that she requested
should not be taken down in shorthand and put in the statemenU
A. Yes, sir.
Q. Do you have a recollwction of those statements that were
made and the request made not to include those in the statement?
A. That is when I asked her: "Was this child a boy or
girlY"
She answered : '' Half and half.''
She said: "Don't put that down. Make it 'a boy'."
Q. Were there any other occasions when she
page 125 ~ said things she subsequently asked not to be put
in this statement Y That you can recall Y
A. Not that I can recall, no, sir.
Q. None that you can recall Y
A. No, sir, not without going through it.
Q. Directing your attention to the same night, did you
have occasion to talk to Julius Sherr t
A. Yes, sir.
Q. Were you present when that statement was taken from
.Julius Sherr Y
A. Yes, sir.
Q. In fact, that statement was given to you, was it not Y
A. Yes, sir.
Q. Your signature appears on tbere?
A. Yes, sir.
Q. That is the story that J nlius Sherr told yon that night f
A. Yes, sir.
Q. Was that before or after you had taken the statement
from Mrs. Opanowich?
A. It was after.
Q. After you had taken the statement from l\frs. Opanowich Y
A. Yes, sir.
page 126 ~ Q. Directing your attention to the questioning
of Mrs. Opanowich, where did it occurf
A. ·where did the questioning occur?
Q. Yes.
A. It was in the interview room, in the Detective Bureau.

Q. vVhereY

·
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A. In the interview room in the Tetective Bureau.
Q. In the Detective Bureau?
A. Yes.
Q. Were there any other statements made by Mrs. Opanowich other than that statement that has been introduced f
A. ·while we were taking the statement from Mrs. Opanowich, the phone would ring. There would be no one in there.
We would stop taking the statement. I would step out and
answer the phone. On one occasion, when I came back, she
had been writing and she handed me, turned this paper
around, shoved it to me, like that (indicating).
Q. That paper theref
A. Yes.
(Said paper is examined by Counsel for defense.)
Mr. Nemeth: I don't have any objection, Mr. Hassan.
:Mr. Hassan: I would like to have this identified as Commonwealth's Exhibit.
page 127 ~ The Court: This will be identified as 22.
(The paper referred to was marked Commonwealth's Exhibit No. 22 for identification.)
Mr. Hassan: I offer it.
The Court: Received as Commonwealth '8 J~xhibit No. 22.
(Commonwealth's Exhibit No. 22 for identification was
-received in evidence.)
The Court: Do you want that read to the juryf
Mr. Hassan: Yes.
By Mr. Hassan:
Q. Will you read that to the jury, Detective Kadel f
A. It says: ''Be it ever so humble, there is no place like
home. If I am held for any of this, my life is almost at its en<l
anyway. It is just a matter of time. It is such a short duration."
·
Q. Did you have occasio~ to talk to Mrs. Opanowich again
after tliat statement was signed by her?
A. No, I don't remember that i did. I attempted to talk
to her.
Mr. Hassan: If your Honor, please, may we take that re-
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cess Y That sick witness has arrived. Mr. Kadel will come
back to the stand afterwards.
(Witness temporarily excused.)
The Court: Yes.
(A short recess was taken.)

The Court: Proceed. The jury is in.
page 128

~

Whereupon,

MRS. MARGARET CUTCOMB,
was called as a witness by the Commonwealth, and having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Bv Mr. Hassan:
·Q. Will you please state your name and your address T
A. Margaret Cutcomb, 1121 South 18th St., Arling·ton.
Mr. Nemeth: I didn't get it.
Bv Mr. Hassan:
·Q. Talk louder.
A. Margaret Cutcomb, 1121 South 18th Street, Arlington,
Virginia.
Q. Mrs. Cutcomb, with reference to the defendant, Mrs.
Viola Opanowich, where do you live 1
A. The next door, west.
Q. The next door west?
A. Yes.
Q. Was there a time, Mrs. Cutcomb, when you were on a
party telephone with the Opanowicl1 family?
A. Yes.
Mr. Nemeth: I want to argue the question that is going to
be involved here, outside of the jury's hearing.
The Court : Let the jury retire.
(Whereupon, the jury leaves the courtroom.)
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page 129 }

Mr. Hassan: I heard no objections stated.
The Court: He wanted to argue.
Mr. Nemeth: In the first place, I object to a leading question involved there. Secondly, if it was a question of what
was heard on a telephone, I think it is purely inadmissible
under the circumstances of a party telephone.
The Court: Do you have any authority for it! It is not my
understanding of the law in the State of Virginia. Evidence
is evidence. I don't care how you get it.
Mr. Hassan: The only question that was asked, did there
come a time when you were on a party line with Mrs. Opanowich.
Mr. Sattler. How would the witness know thaU
Mr. Nemeth: She has to be qualified.
The Court: That is true. She could have answered that
question and said "yes". You obviously intend to introduce
something she heard on a party line. There is no use to waste
time on the preliminaries on it. Do you have any authorities
on the subject 7
My understanding of the law· of Virginia is you get evidenc~
any way. The way you get it makes you liable for some kind
of action, but it is evidence just the same. That is not the
law of the Federal Court. It is the law in Virginia.
Mr. Nemeth: That would satis.fy my client
page 130 } completely. I withdraw mv objection.
The Court: All right. A.re you ready?
Mr. Hassan: Yes, your Honor, we are ready.
The Court: I understand you object to this on the ground
it is gotten on the party telephone l
Mr. Nemeth: Yes, sir, that is the basis of my objection.
I think there are certain rules concerning the introduction of
information obtained through a telephone conversation, a
definite identification of both parties and certain otherThe Court: He hasn't come to that yet. I think you have
to prove who is talking. Go ahead. The jury will get to that
when the question is asked.
( The jury comes in.)
Bv Mr. Hassan:
·Q. Now, :Mrs. Cutcomb, directing your attention to on or_
about 11 o'clock in the morning on the 11th day of February
did there come a time when vou heard a conversation between
an individual by the name of Viola Opanowich and an individual by the name of tT ulius?
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A. Yes~
Q. Did you make any record or notations of that conversation?
A. Yes.
Q. Will you tell the Court and the jury the conversation
that you heard between Viola and Julius on that
page 131 ~ date, at about that time Y
A. I heardMr. Nemeth: Objection, your Honor, please. There has
been no foundation laid at the moment. It is immaterial and
irrelevant. It is hearsay.
The Court: ·no you know either of these voices that you
heard?
The ·witness : Yes.
The Court: Which one did you recognize, if either¥
The ·witness: Both of them. Thev are on the line everv
..
day, from November on, from the end of November on.
The Court: Would you know the parties that you heard
talking?
The Witness : No, I liad never seen them.
The Court : You had heard these voices on the telephone
since November and recognized the two voices as being the
two voices you previously heard Y
The Witness: Every day. Every time I tried to use the
phone in the day time.
The Court: Does the party p110ne you have, have more than
two phones on it?
The Witness: No.
The Court: I don't know. I will have to hear you all argue
this question. I want to hear it argued. I will have· to let the
jury go out again. Let them g·o out again.
page 132

~

(vVhereupon, the jury left the courtroom.)

The Court: You name is what?
The Witness: Margaret Cutcomb.
The Court: You live in the next house west of Mrs. Opanowich Y
The Witness: Yes.
· The Court: You have a telephone which is on a party
lineY
The Witness: Yes.
The Court: On this party line is what other telephone f
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The Witness: I don't know, now. But up until this timeThe Court: On the occasion you are talkmg about.
The Witness : Opanowich.
The Court: You say you did or did not know Mrs. Opanowich on the occasion in question t
The ·witness: I did not.
The Court: You didn't know her? But you had heard the
two voices that you speak of call each other Viola and what
is the other?
The "\Vitness: Julius.
The Court: Every day from sometime in November, rig'l1t?
The Witness: Yes.
page 133 ~ The Court: Are there any other facts that you
may want to develop in connection with this 1

Bv Mr. Hassan:
"Q. You were familiar with the voices that you knew as
Viola and Julius?
A. Yes.
Q. Are those the same voices that you heard at this time ·r
A. Yes.
Q. On this day?
A. Yes.
Mr. Hassan: The only thing I have to say is we have to
establishThe Court: Are you through with the facts?
Mr. Hassan: Yes.
The Court: Go ahead.
.
l\'Ir. Hassan: We have alreadv established that about
eleven o'clock on this elate, there "'as a conversation between
.Julius and Viola. Vv e already had two conflicting stories
told and some corrections on the first storv of this conversation. The only other available witness that knows anything
about the conversation is this witne~s ,vho made notes of the
conversation at the time it was had.
The Court: I think it is immaterial whether she was the
only witness or not. I don't think it makes any
page 134 ~ difference.
iVIr. Hassan: I think we have a rig·ht to bring
it in on two respects, your Honor, one so the jury can determine the truth of the testirno11y that is so far· admissible,
of ,Julius, who proved to be ::tn adverse and surprise witness;
~econd, I think it is admissible against this defendant in view
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of the fact that it was a conversation that this defendant had
with somebody else in the presence of this witness.
The Court: I don't think those two questions are involved.
I think you have the right to introduce it to contradict, and
also as an act or statement made by her, if you can prove that
he said it and she said it.
The only question you have is one of identification. The
facts are that it came out of a house in which she lived, on an
orcasion when you know that she was talking.
Also, this was by a man who has admitted he was talking
to her, over a telephone, which is listed in hers or her husband's name :md by a woman who was called Viola by a man
who was called Julian. I don't think there is much chance
that there would be any error of identification here.
Mr. Nemeth, let me hear what you have to say.
Mr. Nemeth: If ~'our Honor, please, the general rule in connection with telephone conversations is basically this: If I
call someone that I know at a telephone number I know to be
their home or place of business, if I talk with them, I may
then testify basically as to what I was told by
page 135 ~ them over the telephone. If I receive a telephone
conversation from somebody who says I am Susie
.Tones and I don't know Susie Jones, I am prohibited from the
rule of hearsay as to testifying to anything Susie Jones told
me. Here we have the same fact situation entirelv here. We
have a party telephone line which is as a matter ·of course, a
telephone company will never iell the subscriber who the
party is on the other line. You clon 't know that. Secondly, at
the time this conversation took place, allegedly, on or about
the 11th day of February, 1953, she heard this alleged conversation; since that time she has been examined, talked to by
the police department, by the Commonwealth's attorney, the
uewspapers have carried full accounts of her, calling her
the tipster, so forth. It is very possible in her mind today
maybe she doesn't have a doubt. I doubt at that time she did.
Mr. Hassan: That is a false allegationThe Court: It is a question of law. I don't think it is anything- l:o do with the question before the Court. The only question before the Court is one of identification.
Mr. Nemeth: If she couldn't identify the individual at that
time, which she said she didn't know, hadn't seen her, how
can she get on the witness stm~dcl today and say she made the
statements in the record¥ I will have the record read back.
The Court: WbaU
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page 136}

Mr. Nemeth: That she had never seen them,
didn't know Mrs. Opanowich. This is an unusual
type of testimony under any theory of offer.
The Court: You have stated what the general rule of law
is. I recognize you to be an authority on evidenc~. I still
don't accept you. Have you any cases on the point? If you
are serious and want to take some time about this, and it
amounts to anything·, it is worth considering,· go look at some
cases.
Mr. Nemeth: If Mr. Hassan will be kind enoug~ to let me
·
look at his copy of my brief.
Mr. Hassan: It is his law· review notes.
Mr. Nemeth: These are annotated.
lVIr. Hassan: I would like to add this time that the identification, the biggest point of identification in the whole thing
is going to be the subject matter of the testimony which is
going down the line almost identically with what this Court
heard from Julian Sherr this morning and filling in those
forgetful gaps he forgot about and admitting there mightThe Court: Let me look at that brief he has got there and
the other authorities.
( There was a short recess while the Court examined the
authorities.)
Mr. Hassan: "While the jury is still out. I have
page 137 } some further information the witness volunteered
to me.
The Court: Take the stand, please, Mrs. Cutcomb.
M:r. Hassan: Subsequent to starting to look this up, the
witness mentioned to me some furt11er information about
identification. I would like to have her state it to the Court
before we go aheaa with the argument.
The Court~ G,o ahead.

By Mr. Hassan:
Q. Did there come a time when you ever heard the voice you
heard as Viola state the full name?
A. Yes, I did.
Q. How many occasions w~s that?
A. I heard her at least t.w1ce.
Q. What was the connection of her stating her name f
A. Once she ordered some clog food. I can't remember
the other time. But I heard her g·ive her full name and address.
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Q. Her full name and address¥
A. Yes.
Q. ,vhat did she say that name and address wast
A. Viola S. Opanowich, 115 South 18th Street, Arlington,
Virg·inia.
Mr. Hassan: I would like to refresh the Court's recollection, that Mr. Sherr testified this morning in the middle of
the conversationpage 138 ~ The Court: I remember that.
Do they have a dog in the house next door to
you!
The ·witness: Yes.
The Court: All right.
Mr. Nemeth: All right, In 71 A. L. R., at Page 64J in the
case of De Vore v. Smith, 67 Oregon, 304, 136 Pacific, Page 13,
there they did hold that a person could testify to conversation providing he could identify the voices and knew the voices
of the parties talking, say since the time practically concurrent with the telephone as a medium of communication, the
Courts have held that a conversation had over the telephone
was admissible when the witness could testify he recognized
the voice of the party speaking while the practice of eavesdropping or cutting in on the telephone is most despicable:r
we cannot say as a rule of elementary law the pratice-that
this impropriety disqualifies a person who was qualified himself, that he recognizes the voice speaking.
She hasn't made any such statement. Nothing was said that
she recognizes the voice of the perRon speaking. It is strictly
a question of identity. A person has a habit if listening- on a
party line, on party line conversations doesn't identify them
as having definite knowledge that tl1fa was Viola Opanowicb,
because she recognized the voice. There is no other way of
doing it.
The Court : There can never be any certainty
page 139 ~ of identification of handwriting, by handwriting,
by voice, or anything else. Identification by eye
witnesses is notoriously incorrect. Identification is always
subject to attack. This evidence to me is sufficient to produce
an identification to afford the admission of this evidence.
The objection is overruled.
l\fr. Nemeth: May I note my exception for the reason that
the identification was not properly made nor sufficiently made,.
that this is objectionable on the ground it is hearsay, it is
irrelevant and immaterial and is contra to the decisions as
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collected in 71 Amer.ican Law Reports, beginning at Page 61,
Subsection ( d).
(vVhereupon, the jury returns to the jury box.)
The Court: Proceed, with Mrs. Cutcomb on the stand.
Mr. Hassan, some of the evidence that you have produced
was heard by the Court when the jury was out. I don't know
how much you want before the Jury. I call your attention· to
it.
Mr. Hassan: I was going back over some of that, your
Honor.
By Mr. Hassan :
Q. Mrs. Cutcomb, I understood you to say you were on a
two-party line? ·
A. Yes.
page 140 ~ Q. You had occasion to hear the party on the
line identify themselves in some connection; will
you tell the jury what you heard and what the circumstances
were of the identification of the other party on your line?
A. Before this date I heard the same voice that I identified
as Viola call a store and order dog food and give her full name
as Viola S. Opanowich, 1115 South 18th Street, Arlington.
And on another occasion I heard her give her name. I have
her say "Julius". That is the voice I identify as Julius.
Q. You never heard any further identification of Julius?
A. Never.
Q. But you did recognize that voice you heard on February
11th as the same voice that had been identified with the name
Julius, previously Y
. A. Yes.
Q. Now, directing your attention to February 11, at about
what time of the day did you hear a conversation between
Viola and Julius?
A. It was between 11 and 11 :15 in tbe morning.
Q. Did you hear the words Viola and Julius used at that
time?
A. Not at that time.
Q. You identified the voices of those of Viola
page 141 ~ and and Julius?
A. Yes.
Q. Will you tell the Court and jury, first of all, on February
ll, did you have occasion to make any notes of what you
heard on the telephone Y
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A. After the conversation started, I did.
Q. You did? You have those notes with you p?
A. Yes.
Q. I would like you to tell the Court and jury as much of
the conversation as you can recall that you heard at around
11 o'clock on February 11, 1953, identifying the voices as
you go along.
A. Viola said: '' Something terrible has happened. I can't
tell you.''
Julius said : '' Tell me. Come on. I can't help you if you
don't tell me.''
Mr. Nemeth: Can't she do it from memory Y She is reading it.
Mr. Hassan: I may tell this witness she can use notes to refresh her recollection.
The "Witness: I don't need them. I thought you wanted
it verbatim.
She said: "Something· terrible had happened."
He said: '' Are you pregnant.''
She said: "W. orse, a baby."
page 142 ~ He said: "Mi.net''
She said : ''Yes. ''
He said: ''When 1''
She said: "Six days ago. It will be a week tomorrow."
He said: "What is iU"
She said : "A boy."
He said: "How much does it weigh f"
She said: "I don't know, eight or nine pounds. What are
we going to do. '\Ye wi.11 have to get rid of it.''
He said: '' This is all of a sudden. I don't know what to
:;;av. Does Pete know!"
She said: "Yes, he knows about the baby but not about
vou. ''
· And he said: "Did you have it all-did you have the.
Doctor?''
She said, "no", that she did it all herself, she got rid of the
afterbirth, did it a 11 herself. It was a perfectly normal baby.
She said: "What arc we going to do?"
He said: "Let's get married."
She said: "No, that is the next one"-that is where the
next one, you have to be married a year or two or something.
Q. "\Vait a moment until that plane goes over.
page 143 r Now.
A. He said-
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Q. You may look at your notes to refresh your recollection.
A. It isn't that.
Q. Take your time.
A. (Pause) He said: "What does Pete sayf"
She said : '' He doesn't know. He said it is up to me.''
He said : "Is that why he was crying f"
She said : ' 'Yes. ''
Then Julius laug·hed.
Then she said: '' This isn't funny. "\Vhat are we going to
dot"
He said : '' Get married. ''
She said: ''No.'' And she said: ''We have got to get rid
of it."
He said: ''Howf''
She said: '' Oh, throw it in the furnace or something.''
And he said: ""\Vhat do you want to dot"

(Witness consults notes.)
She said: "That is up to you and Pete. You are men."
He said: "I don't even know where you live."
And she said-he said: '' I don't even know
page 144 ~ what bus goes out there.''
She said : '' On the Ridge bus.''
...i\.nd he said: '' A red hus f" (Pause)
I am sorry. I am awfully dizzy.
Q. I beg your pardon f
A. He said, if he only had a car. She said : '' Take a cab or
something." I.don't think I he~rd her. He didn't answer.
Has it been established there were two calls f I can't think
without looking at my notes.
Q. Did you listen to more than one call that dayY
A. Yes, after I came back home and picked up the phone,
they were on again.
Q. What time was that?
A. That was the afternon, about two o'clock.
Q. How many calls did you listen to in the morning?
A. Just the one.
Q. J :ust the one in the morning Y You can move along a
little more rapidly if you want to. Don't try to remember
the exact details then; that might refresh your recollection
and you can come back.
A. He said he would come over. He said he had to go to
work, but he would come over the next day about ten or eleven.

Supreme Court of Appeals of Virginia

132

M ar,qaret C1tf como.
She said that she couldn't stand it any more. She
had to nurse the baby day and night to keep it
from crying. She said he would have to come
while Pete was away, between five and two.
He said he had to go to work at five, too. Then she said
Marion was coming over that night at seven-thirty. She had
to come along, so she couldn't come until seven-thirty.
He said: ''Couldn't I meet Marion somewhere then and take
the baby and she could drop me?"
She said: ''No, Marion would just go to pieces. Bob's no
g·ood because he is a strict Catholic. She is going to tell him,
she had to tell him about the baby, but she is going to tell him
that the Doctor came. Bob said to get a Doctor. She is going
to tell him that the Doctor came, went to the hospital, and the
baby was born dead.''
He said, Julius said again that he could meet Marion somewhere and pick up the baby, and she said: ''No."
Then he said he would come over on the bus and take the
baby in a basket, did she have a basket. She said she didn't
have anything, not a blanket, or anything.
And he said, '' I will come. You put it in a basket and I will
take it."
She said: "WhaU"
He said: "Not around there. It is too isolated. I can
take it to the police and tell them I found it.''
She said: ''No, that is no good. Yon would have to give
your name.''
page 146 ~ He said: '' You don't want me to call the
Doctor?''
She said: ''No, you would have to give your name.''
.And he said again that he would come and take it and she
said-he said, then, "I will take it on the bus."
She said: "No, it would cry. You would have to suffocate
it first.''
·
They kept repeating and repeating. .And I made a noise
so they would know someone was hearing them. I hoped it
would stop this and they lmng up and called right back again.
She said she shouldn't have called him in the first place, that
she would take care of it. He said, "How are you going to do
iU''
She said: "I can do it."
.And she said: '' But I won't can you. Don't call me. I
won't call you for three or four months, maybe never."
He said: '' Do you know we are all washed up?''
She said: ''No, the nerve shock.''
page 145

~
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Ma,r,r1aret Cittcotnb.
Before this, shall I go back and fill in °I
Q. Tell us what you heard.
A. She said: '' There, he is crying.''
She said: '' Do you want to hear him cry 1''
Julius said: ''No.''
Then he said : ''Yes, let me hear him.''
There was the sound of the baby crying. Then
page 147 ~ it stopped. She said: "Now, I am nursing it.''
Julius laughed. That just filled in.
Q. Do you remember what time the baby crying came over 1
A. That was in the aftemoon.
Q. vVhat time do you think that was, approximately, the
best you can remember Y
A. Wait, I had better check.
Q. Refresh your recollection.
A. No, that was in the morning. Th~t was in the morning
call.
Q. Tha.t was in the morning call 1
A. Yes.
.
Q. What time was it that they had the afternoon calH
A. About two o'clock.
Q. Two o'clock, about?
A. I had been to the Pentagon and been back.
Q. At that time did you hear any conversations concerning
the baby?
A~ That is when she said-he said: "How can you do it?"
She said: "I can do it.''
Q. On February 12, or 13, did you hear any conversations
between Viola and Julius 1
A. No.
Q. You did not?
page 148 ~ A. No.
Q. Did you hear any conversations since then
between Viola and Julius since the 11th of February!
A. No.
Q. Are you still on the same party line f
A. No.
Q. When was that party line changed¥
A. I don't know the date. As soon as we could.
Q. As soon as you could?
A. Yes.
Q. \Vas that changed before or after the baby was found?
A. The order went in before. I don't helieve the actual
physical changing was until after. Our phone went out of
order. Our wire dropped, so I don't know.
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Mr. Hassan: No further question.
CROSS EXAMINATION.

B,T Mr. Nemeth:
·Q. Mrs. Cutcomb, when did you first start hearing these
telephone conversations between the two parties you say you
heardY
A. By association, I can tell you. The Friday after Armistice Day, last year.
Q. How ma-ny times did you listen in on those conversations?
A. I didn't listen in on them. In the daytime
page 149 ~ before the husband came home, it was almost impossible to pick up the phone and not find them on.
Iliad to use my neighbor's phone.
Q. Did you take notes. of those conversations?
A. Certainly not.
Q. What prompted you to take those notes., thereY
A. After she said she bad the baby and wanted to destroy
it.
Q. Let's read the first part of your notes. Read the first
couple of questions you have?
Mr. Hassan: I am going to object to her reading from that.
He objected to her reading from it before. I don't see it is
.
anv different now than it was before.
The Court: It is quite different. Objection overruled.
By'Mr. Nemeth:
Q. Read the first question you have on there. The first part
of iU
A. '' Something terrible bas happened.''
Q. Go ahead.
A. '' Tell me." "I can't. Guess." "Tell me. "
Q. Go ahead.
A. I am trying to read my notes.
Julius: "Pregnant?'' "Worse, a. baby. We
pag·e 150 -~ have got to get rid of it." Before that, "MineY''
Q. How many sentences, four or five sentences?
A. I think you would call them ejaculations.
Q. You wouldn't say anything was said before then to have
made you decide to take notes Y Was anything said before
then?
A. No. I don't know how you mean.
0
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Q. Did ·you take notes on the second conversation you say
you heard?
A. Yes, in the afternoon.
Q. Do you make it a practice to listen to people's telephone
conversations in order-for example, you heard her ordering
dog food, give her name and address, so on Y That is the entire conversation t
Mr, Hassan: I object to that question. It is argumentative,
whether or not she happened to hear somebody else's conversations is immaterial.
By Mr. Nemeth:
Q. Will you answer the question? Read the question.
A. I remember the question.
Do you realize that just ordering dog food is a short sentence., that is all I heard.
Q. She called the store, gave her name and address, gave
the order of a dog food, it is just like that, is that right?
A. No, no. Not the way you say it, no.
page 151 } Q. I am asking you?
A. She said: '' Send the dog. food to Viola
Opanowich.''
Q. Did she give her address?
A. Yes.
Q. Don't vou commonly when you pick up the party line,
you hear someone's voice, you hang· up?
A. No., I very carefully depress the button so it won't bother
them.
Q. You politely depressed the button on this night in February before you suspected anything was wrong?
A. My first impulse was to help. I have never beard conversation like this before.
Q. Wl1en did you first report the conversation to the police
department?
A. Was that Wednesday?

Mr. Hassan: You may answer, if you know the answer.
Bv Mr. Nemeth: .
·Q. Do you know the date Y
A. I thought it was the 11th. I don't know my dates.
Q. Wednesday, the 11th was Wednesday. What day of the
week did you report it?
A. Thursday.
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Q. You are sure it wasn't Friday morningt
A. I am not sure.
Q. You remember the conversation so clearly,.
pag·e 152 ~
certainly you remember when you reported itt
The Court: You are arguing with the witness.
Mr. Hassan: As a matter of fact, it basn 't even been established she reported it to the police.
The Court: He is arguing with the witness.
By Mr. Nemeth:
Q. She said. she did. When did you report¥
Mr. Hassan: I am going· to object to that. He has yet t.o
show she reported it to the police.
The Court: It is pretty obvious she dicT or she wouldn't be
here today. Objection overruled.
Mr. Hassan: Maybe the police went to her rather than she·
going to the police.
The Court: I don't know whether they did or not. Go
ahead.
Did you report it to the police or not?
The ,vitness: No. The police came to me. I told them
about it.
By Mr. Nemeth:
Q. For what reason?
A. They came to the door.
Q. For what reason?
A. To ask what I knew.
Q. Did you mention this conversation to anypage 153 ~ body else Y
A. Yes, I did.
Q. To whomY
A. Another neighbor.
Q. Diel that neighbor report it to the police· department f
A. Not that I know. I assume she did.
Q. \Vhen did the police come to see you, then f
A .. On Friday.
Q. Friday1 ·That was Friday morning· or Friday afternoon, do you remember thaU
·
A. It bad to be afternoon.
Q. Did you say you were trying to l1elpt
A. My first impulse was.
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Q. Your first impulse was to help? You didn't go to the
police yourself, then Y
A. We decided it might be a practical joke. We hoped it
would be.
Mr. Nemeth: You decided it might be a practical joke. No
further questions.
The Court: Mr. Hassan Y
RE-DIRECT EXAMINATION.

By Mr. Hassan:
·
·Q. With reference to this reporting to the police., isn't it
true, Mrs. Cutcomb, that the police went to you and told you
that if you knew of information of a crime, it was
page 154 ~ your duty as a citizen to report the details to
them!
A. Yes, they did.
Q. That is when you told them about this telephone conversation, is that true Y
A. Yes.
Q. As a matter of fact, Mrs. Cutcomb, did you go to the
phone to deliberately listen to this telephone conversation t
A. No.
Q. Or did you accidently run into the conversation?
Mr. Nemeth: Objection. He is leading the witness.
·
The Court: Objection sustained.

By Mr. Hassan:
Q. v\711at was the occasion that took you to the phone when
you heard the conversation you have told us about Y
A. I went to the phone to call the dentist.
Q. You went to the phone to call the dentist?
A. Yes.
Q. You at that time heard this conversation 7
A. Yes.
Q. On these notes that you made, did you make any notes
before you heard the remark that you said there., to get rid
of the baby, or were those notes made after you heard that remark?
A. That is when I started taking, making notes.
page 155 ~ Q. The first part that you have written there
was reconstructed rather than copied, is that correct?
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Detective Walter Kadel.
A. Yes.
Q. Have you ever made notes of any other conversation
that you bumped into on the telephone T
A. No.
Q. Subsequent to this date did you make any notes of any
telephone conversations?
.A. No.
Mr. Hassan:· No further questions.
Mr. Nemeth: No further questions.
Mr. Hassan: Come down.
(·Witness excused.)
page 156

~

Mr. Hassan: Detective Kadel.

Whereupon,
DETECTIVE WALTER KADEL
was recalled as a witness by and on behalf of the Commonwealth, and having been previously duly sworn, was examined
and testified further as follows:
Mr. Hassan: I don't believe I have any further questions
of this witness at this time.
CROSS EXAMINATION.
By Mr. Nemeth:
Q. Detective Kadel, how did Mrs. Opanowich go to Arlington Hospital that night from her house f
A. How did she get to the hospital f
Q. Yes?
A. Mrs. Opanowich?
Q. The defendant?
A. By ambulance.
Q.
as she carried out in a stretcher 1
A. Yes, sir.
Q. Carried into the hospital on a stretcher? If you know Y
A. I don't recall.
Q. How about coming out of the hospital; was she on a
stretcher then Y
A. Rolled out on a stretcher.

,v
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Detective Walter Kadel.
Q. When you got her down to the police headquarters, was she on a stretcher when you were
questioning- her?
A. No, sir.
Q. Why?
A. We carried her down the steps on the stretcher, got her
down on the basement floor in the police department and she
said she was all right. She walked into the Detective Bureau
and had a seat.
Q. Did you deem it advisable to carry her back and forth
from the hospital down the stairs on a stretcher? If you did,
why didn't you deem it advisable to carry her-

page 157 }

Mr.Hassan: Go ahead, complete the question.
By Mr. Nemeth:
Q. Why did you deem it advisable that she didn't need one
them?
Mr. Hassan: I am going to object to that question. There
has been no testimony to show he was responsible for her being on the stretcher, that he order~d her on the stretcher~ or
being off the stretcher.
Nfr. Nemeth: If lVIr. Hassan is going to interrupt every
question on cross examinationThe Court: Objection overruled. Go ahead.
The Witness: You asked me why she was on the stretcher?
By Mr. Nemeth:
Q. That is right?
A. My answer is this : I had her carried by
stretcher so that if anything was wrong with her that we would
be protected.
Q. You carried her by stretcher from Arlington Hospital?
A. That is right.
Q. You had talked with the doctors there, hadn't you? ·
A. Yes.
.
Q. You still had her on the stretcher when you left there,
didn't you?
A. Yes, sir.
Q. How long did you examine her down there, interrogate
her down at the headquarters that night?
A. I don't recall, probably an hour, maybe an hour and a
half.
page 158

~

140

Supreme Court of Appeals of Virginia

Detective Walter Kadel.
Q. Did she wait down there while you typed up the statement?
A. No, sir. She was taken upstairs to the infirmary ..
Q. How was she taken up there f
A. By elevator.
Q. Did she stand up?
A. Yes.
Q. You didn't carry her up 1
A. No, sir.
Q. As I understood your direct testimony, you
page 159 ~ were the one that said to the defendant : '' Did you
throw the baby in the furnace?" Is that substantially correct Y
A. If I recall., I said: "Did you put the baby in the furnace!"
·
.
Q. You made that statement to her, asked her that question f
A. Yes.
Q. She didn't say anything to you about the furnace first,
did she?
A. No, sir.

Mr. Nemeth: That is all.
The Court : Are you through f
RE-DIRECT EXAMINATION.

By Mr. Hassan:
Q. As a matter of fact, Detective Kadel, you didn't bring
Mrs. Opanowich down to the po.lice station until the doctor
said she was free to leave the hospital?
A. That is correct. She was free to leave the hospital.
The Court: That is all.
(Witness excused.)
The Court: The next witness.
Mr. Hassan: Dr. Welburn.
The Court : The Coroner 7
page 160 } Mr~ Hassan: Dr. Welburn, the Coroner.
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Whereupon,

DR. W. C. WELBURN
was called as a witness by and on behalf of the Commonwealth,
and, having been first duly sworn, was examined and testified:
as follows:
DIRECT EXAMINATION.
By Mr. Hassan:
Q. Doctor w·elburn, will you please tell the jury what your
official capacity is in Arlington, and how long you have 11eld
that responsibility?
A. I was appointed coroner January, 1936. I have held the
position ever since.
Q. Doctor, directing your attention to tbe 13th day of February, did there come a time when you received a baby at the
Arlington Hospital Morgue?
A. I did.
Q. Who did you receive that baby from, Doctor 1
A. Captain Rector.
Q. What did that baby-how did that baby appear at the
time he was turned over to you. by Captain Rector Y
A. The baby was wrapped up in newspapers. He was inside a shopping· bag, which had been also filled up with miscellaneous papers that might have been taken from a waste
paper basket. The baby was unwrapped. It was
page 161 ~ a well formed baby,, certainly a full time bnby. It
weighed over seven pounds. It was clean. It had
been well taken care of.
In this bag it bad been placed bea<l fii·st, so that the weight
of the baby's body bad been borne by the face, head down in
the bag, so the face was somewhat contorted by pressure.
Q. Did you pronounce that baby dead?
A. I did.
Q. ""\Vhat time a~d where, and when did you do that?
A. In the morgue, at approximately 9 :30 that night.
Q. Did you state a cause of death?
A. I did not.
Q. Did you state-did you make a report of this body, as
regards this body, a Coroner's report?
A. I made the report to the Chief Medical Examiner.
Q. In there, did you make any statement about the probable
cause of death? ·
A. I put down., ''Suffocation.''
Q. Did you make any observation as to tbe condition of the
body at the time that you-sorry, Doctor.
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Dr. W. C. Welburn.
(Witness examines document.)
The Witness: Tba t is all this report shows, death by asphyxia ti on or suffocation.
Bv Mr. Hassan:
·
Q. Then, Doctor, did there come a time when
page 162 ~ you turned this body over to any body else t
A. I did. I requested Doctor W. D. Dolan, a
. Pathologist appointed by the State, to make examination, to
do an autopsy, which he did the following morning·.
Q. You turned that body over to him the following morning?
A. Yes.
Q. This is your report., copy of the report that you sent the
medical examiner?
A. That is right.
Mr. Hassan: I would like to have that introduced. They
have a copy of it.
:M:r. Nemeth: We have a copy. I want to see the certified
copy.
Mr. Hassan: It is, Your Honor.
By Mr. Hassan:
Q. Your initials, Doctor?

A. vV. C.
Mr. Nemeth: No objection.
Mr. Hassan: I have no further questions of Dr. Welburn.
This is admitted without objection, your Honor.
The Court: Commonwealth No. 23.
(The document referred to was marked Commonwealth Exhibit No. 23 and received in evidence.)
·
page 163 ~

CROSS EXAMINATION.

Bv Mr. Nemeth:
·Q. Doctor, did you state that the cause of death was suffocation t
A. Yes, sir.
.
Q. That was your opinion on the night that you examined
the body and pronounced it dead; is that correct?
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Dr. William D. Dolan.
A. No, sir.
Q. When was it?
A. After I got the report from the Pathologist., after the
autopsy.
Q. Were you present at the autopsy?
A. I was.
Q. Did you certify the autopsy shows death by asphyxiation, possibly by smothering!
A. I did, on the advice of the Pathologist.
Q. How did you know this death was caused by asphyxiation?
A. I prefer not to answer that question., because I am not
a Pathologist.
Q. You certified it, didn't you, Doctor?
The Court: He told you here what he said he did on the
advice of the Pathologist.
Mr. Nemeth: If your Honor please, he is certified.
The Court: I am telling you what his answer
page 164 } ·was. You apparently didn't hear him. He just
said that.
·
Mr. Nemeth: No further questions.
Mr. Hassan: Dr. Dolan.
Whereupon,
DR. WILLIAM D. DOLAN
was called as a witness by and on behalf of the Commonwealth,
and, having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION.
Mr. Hassan: I would like to have Doctor Mann come up to
to the table with me.
Mr. Nemeth: I have no objection.
Mr. Hassan: He is a member of the Canadian and British
Bar. I would like to have him introduced to the Court here.
He is a member of the Bar, as well as our Chief State Medical
Examiner.
By Mr. Hassan:
Q. Will you please state your full name?
A. William D. Dolan.
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Dr.. William ·D. Dolan.
Q. What is your position,, Dr. Dolan Y
A. I am Pathologist at Arlington Hospital and appointed
by the· Chief Medical Examiner to do autopsies in this section
of the State.
Q. How often have you been a State appointed Pathologist
for autopsy purposes Y
page 165 ~ A. About six years.
Q. How long have you been a hospital Pathologist in Arlington County?
A. Same time.
Q. Where aid you go to school, Doctor¥
A. Georgetown.
Q. Georgetow1,1 f
A. Yes.
Q. Where did you serve your Internship Y
A. Georgetown.
Q. Did you study to be a Pathologist specifically°l
A. Yes, I did,
Q. Did you do that studying at Georgetown 7
A. I did.
Mr. Nemeth: I agree he is a qualified Pathologist, sure.
By Mr. Hassan:
Q. Doctor, will you please describe to the Court and Jury
about your visit to South 18th Street, the home of this defendant, on Friday, February 13, what you observed when you arrived theref
A. Yes. I was called by the police to go to aid them in examining the contents of the furnace. Why,, I don't know, not
being a furnace expert. I arrived there, I was told that there
was a possibility that a body had been burned in
page 166 ~ tl1e furnace. I could see only soot and materiaI
which we removed piecemeal, and submitted to
the Office of the Chief Medical Examiner in Richmond for
chemical analysis.
Q. The report was negative in regard to being the remains
of a human body, was ultimately submitted in line with that
exhibit that has previously been introeuced from the State
. Medical Department?
A. Yes; this is a copy of the report of that material submitted.
Q. That was negative as far as human deposits were concerned?
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Dr. William D. Dolan.
A. The material f
Q. The material that we took outGJ
A. From the furnace, yes.
Q. Doctor, did there come a time on February 13, when you
had occasion to talk to the defendant, Viola Opanowich f
A. Yes. On that same visit I talked with her.
Q. ·was that at her home?
A. Yes, sir.
Q. vVhat was the nature of that conver~ution, Dr. Do1an 1
A ...Well., the police asked me, being a Physician, to talk with
her and to examine her superficially, sufficiently enough to determine whether or not she was in physical condition-a physical state which would enable her to be removed to the hospital
for further examination.
page 167 ~ Q. Did she make any statement to you at that
time, Doctor f
A. Yes, she did.
Q. What did she tell you?
A. She told me she had a baby. I asked her how she felt.
She said she felt fine. I asked her if the uterus, or womb, was
~dving her any trouble, whether she was bleeding, whether
there were any complications from the delivery of the baby.
She said, no., that she felt fine.
.
I palpated her abdomen to locate the position of the womb,
and it seemed to have contracted from the normal expanded
position of containing a baby. She appeared to be in excellent
.
condition for a woman who has had a baby.
Q. Then subsequent thereto, she was moved to the hospital.
Did you see her again, Doctor?
.
A. No, sir; I did not.
Q. You did notY
A. No, sir.
Q. Doctor, directing your attention to the baby that you
beard Dr. vVelburn testify he turned over to you on the morning of February 14, would you please tell us the date and time
and place of any post-mortem of that baby that you may have
performed¥
A. I performed an autopsy at Arlington Hospital on the
15th of February at 11 :30 A. l\f.
page 168 ~
Q. That was on the baby that had been turned
over to you by Doctor V\T elburn 1
A. Yes.
Q. Who was present at that time ·1
A. Doctor vVelburn, and Arlington Policemen Dudley
Rector., William Dinsmore and Walter Kadel.
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Q. What were your gross findings, Doctor Dolan t
A. My gross :findings were : one, distention of the lungs;
two, filood tinged froth in the nose, mouth, trachea-that is,
in the windpipe, petechial hemorrhages-they are small
hemorrhages red hemorrhages in the lungs and the .thym11s
gfand and in the l1rain; and the absence of post-mortem clotting.
Q. Doctor, did you make any microscopic examinations Y
A. I did., sir.
Q. What were your findings?
A. On the microscopic examination we saw changes, minor
in our estimation, of a mile infection of the voice-box, larynx,
and changes in .several other organs which, in our interpretation, did not represent sufficient natural disease as to cause
death.
Q. Did these microscopic findings, Doctor, support your
gross findings?
A. Yes.
Q. They did?
A. Yes.
page 169 ~ Q. In the view of these gross findings and these
microscopic :finding·s did you make a diagnosis in
connection with this babvY
'A. I did.
.
.,
Q. ·what was that diagnosis, Doctor?
A. My diagnosis was asphyxia, probably due to smotherinµ;, suffocation.
· Q. By asphyxia what do you mean?
A. By asphyxia I mean a deprivation of, an elimination of
the normal excbang·e of oxygen going in, and carbon dioxide
coming out. It is an interruption of the normal procession of
breathing.
Q. You said a moment ago something about :finding some
evidence of disease. Just what do you mean by that, DoctorY
~What did you find T
A. We found minor changes of infection in the voice box.
Q. In the voice-box?
A. In the larynx, which, as I saidQ. I presume from your microscopic studies, you made
microscopic studies of sections of all of the organs?
A. Yes.
Q. Of all these org·ans only in the throat box is where you
found any signs of this infection you refer to?
A. Any significant changes; yes, sir.
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Q. Any significant changes Y
A. Other than those which we attributed to
deprivation of oxygen.
Q. In this microscopic area that you saw in the voice-box,
what size is a microscopic specimen? How would you describe the size of a microscopic specimen Y
A. Well, this area is probably the size of a head of a common pin.
Q. Size of the head of a common pin?
A. Yes.
· Q. Tha"t was this diseased area you speak of T
A. Yes.
Q. In all of the organs, it was just this pin-head size. The
disease was limited to the throat-box area?
A. Yes, sir.
Q. You are sure that it is a pin-head size?
Just in case you didn't have one to show the Jury what the
size of a pin-head was, I brought one with me. Is that the
size that you mean by pin-head size specimen 1
A.· Yes; one or two millimeters. I don't know the measurement of a pin-head.
Q. It would be approximately the size of the head of that
common pinf
A. Yes, sir.
Q. In your opinion, Doctor, did this pin-head
page 171 ~ lesion or infection cause the death of this child Y
A. No.
Q. You stated that it was your opinion that the child came
to his death as a result of something preventing air from
getting into its lungs 1
A. Yes, sir.
Q. Did you make a careful study of the back of the mouth
and the throat, and the windpipe to ascertain whether or not
there were any obstructions in there?
A. I did.
Q. Did you find any, Doctor f
A. I did not.
Q. Did you find anything to indicate that this child was
strangled?
A. No, sir ; I did not.
Q. Was there any .indication of any depression of the chest
of this child?
A. No, sir; there was not.
Q. Then, Doctor, in summary, would it be right to say that
this child did not die from natural causes, and that the!e was
page 170
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no injury or obstruction that could have cut off the air to
this child's lungs Y
A. Yes; that is my opinion.
Q. Is it your opinion that the mechanism of death which
caused the deprivation of air to the child's lungs,
page 172 ~ and consequently to the rest of his body was
something outside of his body v?
A. Yes, it is.
Q. In regard to your experience, Doctor, in such matters,
in view of what you have told us, what would you consider a
means of producing the obstruction to this child's air supply
that could have caused death, some mechanical means-could
you describe any that possibly could have produced it t
A. Would you read that please 1
(The question was read by tl1e reportor.)
The witness: Do you mean-Bv Mr. Hassan:
·Q. Would you describe this?
A. Did you mean outside means 1
Q. Doctor, based on your experience, and on what you
have said here, would you describe a means that could have
produced outside of the body, I believe, as I understand you
said a merchanical means that could have produced the deprivation of ail' that you have described in this case. What
type of mechanical means do you mean?
A. \Vell, it could be any mechanical obstruction to the
nose and mouth by holding· your hand, or better, a pillow, or
some object which would force the normal apertures of the
mouth and nose to be closed by pressure on the
page 173 ~ face. Or by-I don't know any one other thing.
Q. Doctor, I show you some newspapers here
that have been introduced in evidence. I believe vou saw
them before; maybe not. These newspapers here, if a child
were placed in those newspapers in a brown pn.per bag, and
that shopping bag, and a child was dropped into newspaper;
the paper was folded over them, the child was rolled over on
the paper that was wrapped around them, the child was put
into a brown paper bag, into a shopping bag in February,
taken out into an open :field in the rain, and night time, and
left in that :field-

M r. Nemeth: Your Honor, please.
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By Mr. Hassan:
Q. Would that be a mechanical means tliat would cause the
deprivation that you describe?
Mr. Nemeth: I object to the--there is 110 -foundation to
show tlle baby was alive then, afterwards.
The Court: The objection is overruled.
Mr. Nemeth: Note my exception.
The Witness: I believe if the apposition of this paper was
tight enough, if the child was forced in there, that there would
be sufficient mechanical pressure to cause smothering.
By Mr. Hassan:
Q. Mechanical pressure to cause smothering?
page 174 ~ A. Suffocation.
Q. On this phrase, "q.eprivation of air,'' how
would you describe deprivation of air, by such means as this,
in terms both the J urv and I conld understand t w·imt common word would you ~describe¥
A.. Smothering.
Q. Suffocation, or something· of that kind?
A.. Suffocation.
i\fr. Hassan: Thank you, Doctor.
No further questions.
The Court: One question, please, before you start cross
examining him.
If the child were alive when it was put in the bag, in the
condition which he described to you, with the contact only
being newspapers over his face, lww long-would you care to
express any opinion about how long it would take to cause
death under circumstances like that?
The ·witness: In a hypothetical case, or how long did it
take this baby to die f
The Court: In a hypothetical case.
The ,vitness: I think it would take some time, some hours,
perhaps.
The Court: If the child had been put in that position for
some relatively short time, not several hours, but as much as
an hom· or so, would it he evidencing any compage 175 ~ motions or movements, or effort of pain, or outcrying to get out of a situation like that¥
The "Witness: Oh, yes; it certainly would.
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The Court: It would be very evident to anybody that saw
it, or took a good look at itY
The vVitness: I don't know how evident it would be. The
child would attempt, even at this age, to obtain air, as does
anv animal.
·
The Court: A child in a bag like that, brought out of the
house, somebody else witnessed it being carried out, put in an
automobile, knew what it was being brought out, would they
he consciousThe Witne!is: "\Vould the bag be jumping around, do you
mean?
The Court: If they looked at it, woulrl it be moving?
The ·witness: It would depend upon how violent the movements were, and how tightly the arms and legs were wrapped.
I don't believe I could answer that very well.
The Court: No strings, now. Just newspaper wrapped
around it to bind the legs and arms.
The Witness: If the arms were able to move, and the legs
were able to move, and someone was looking at the bag, it
would seem to me they would see the bag moving.
I don't know any more about that than you do,
page 176 ~ sir.
.
The Court : All right, sir.
.
CROSS EXAMINATION.
Bv Mr. Nemeth:
··Q. How many actual cases of suffocation, those that you
,vere sure of, have ·you autopsied Y
A. Well, I don't know. I probably autopsied twenty-five
to fifty.
Q. Smothering en ses?
A. Asphyxia! cases.
Q. Smothering, asphyxiation by ·Smothering?
A. I don't know. Asphyxia! dea tbs.
Q. I don't mean asphyxial deaths as such; asphyxia! deaths
by smothering?
A. How many have I? How many people who have
smothered· have I autopsied? Is that what you want to know?
Q. Yes. How many infants, Doctor, I should have said.
A. What's that?
Q. How many infants t
A. Probably half a dozen.

.
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Q.
A.
Q.
A.
Q.

,vm you name them for us, Doctor t

Who?
Name one out of six.
That was smothered?
Yes.
A. I can't remember the uames.
page 177 } · Q. Did you do microscopic studies at that timef
A. On some of them; yes.
Q. Did you examine the larynx in those cases?
A. I believe we did. We took representative sections.
Q. Answer did you, or didn't you Y
A. I said I believed we did. If you will let me finish. We
took representative sections in the others as we did in this
case, this being no particular exception in my mind.
Q. When did you study these microscopic specimens in this
particular case, the Opanowich case?
A. When did I study them?
Q. Yes.
A. I don't know. Shortly after the sections were processed.
Maybe a week or two or three, whenever I got around to it.
Q. Did you study the specimens with Doctor Jacob W erne Y
A. I certainly did.
Q. Did you find any necrosis with inflammation of the
larynx?
A. Yes, I did.
,Q. Would you explain f
A. We had seen that before, I might add.
Q. We, is who?
A. I had seen it, and I had showed it to some of
page 178 } my colleagues.
Q. Was it unusual, Doctor?
A. No. I showed those sections to them?
Q. Was· that particular finding so unusual that you showed
it to your colleagues for that reason?
A. No.
Q. Did you ever see it before, Doctor?
.A. I don't believe that I have.
Q. How do you know then whether it would result in the
cause of death, Doctor t
A. In my opinion it did not result in the cause of death.
0~ Let me ask you another way.
How do you know it is minor? You attributed it to a minor
propoRition on direct.
A. Because in my opinion, . as Pathologist, it is a minor
finding.
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Q. How did you actually determine from your autopsy,
from your sections, and from your autopsy itself, that death
was due to asphyxiation hy smothering 1
A. The anatomical findings to me suggested deprivation of
air. I could not explain on the basis of any mechanical obstruction of the windpipe, the airway, any reason to, that
this child was deprived of air. Therefore, we deducted that
deprivation must have been from without, because
page 179 ~ the findings in my opinion were those of deprivation of air.
Q. Did you agree with the following statement, Doctor?
"It is never justifiable, therefore, to certify that a deceased
person has died of asphyxia if this opinion is based only upon
a finding of visceral congestion, capillary hemorrhages, cyanosis, cardiac dilation, and a condition of postmortem fluidity
of the blood.''
Do you agree with that statement?

l\'Ir. Hassan: Is that Doctor Nemeth 's ,vords 1
Mr. Nemeth: It is Medical .Jurisprudence, by Doctors
Rhodes, Gordon and Turner.
The \Vitness : May I answer that as I wish 1
The Court: Yes, sir.
Mr. Nemeth: Yes.
The "\Vitness: I am aware of literature, Mr. Nemeth, on
asphyxia. I have been made much more aware in the past few
days. I am also aware of the controversy among Pathologists,
among good Pathologists, of the changes found in infant
deaths due to deprivation of air.
In my opinion these changes which we found show deprivation of air, the opinions of other men to the contrary.
Bv Mr. Nemeth :
·Q. Doctor, don't you find those particular changes are basic
pathological changes in all types of deaths 1
A. All deaths are due to deprivation of oxygenr
pag·e 180 ~ That is correct.
Q. Let's go over the basic pathological changes,
the chang·es that you find in all deatl1s. Let's take the first
one. Don't you find-

:Mr. Nemeth: I withdraw tlie question, your Honor, please.

Bv Mr. Nemeth:
·Q. Were all the otlier organs in this ca:.:.e normal, Doctor?
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A. No. But the changes in the other organs, in my opinion,
were incidental.
Q. Have you ever done, or ever performed an autopsy on
a baby, Doctor, in which you could not find a cause of death f
A. Yes, I have.
Q. How often does that occurf
A. Well, I don't know how often. Too often, so far as I
am concerned.
Q. Is it possible in this particular case you may not know
the cause of death1
A. It is possible tliat I do not know the force which deprived
this child of oxygen. But in my opinion death was due to deprivation of oxygen.
Q. Isn't every death due to_ deprivation of
page 181 ~ oxygen, Doctor?
A. Repeatiilg my words, yes.
Mr. Nemeth: That is all.
RE-DIRECT EXAMINATION.
Bv Mr. Hassan:
WQ. One question. You said that the chang·es you ·saw in the
other org·ans were incidental. Did you mean incidental to
asphyxiaY
A. \'\Tell, there were changes in the other organs which, to
me, were not significant in arriving at the cause of death.
:Mr. Hassan: Thank you, Doctor.
The Court: That is all.
l\Ir. Hassan: I believe for the convenience of the defense,
Doctor, we agreed we would interrupt our case to let them
put their medical testimony on.
Mr. N emetb : All right.
(Witness excused.)
:Mr. Nemeth: Your Honor, pletrne, it will he necessary that
we put on some lantern slideR. For that reflson I will have to
ask the Court's permission to pull tl1e shade down so we can
get sufficient darkness to do so.
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Whereupon,
DR. JACOB WERNE,
was called as a witness by and on behalf of the Defendant,
and having first been duly sworn, was examined and .te-stified
as follows:
page 182 ~

DIRECT EXAMINATION.

Bv Mr. Nemeth:
·Q. State your full name and address.
A. Jacob Werne, 8253 164th Street, Jamaica, Long Island.
Q. Doctor, what is your profession?
A. I am a Pathologist.
Q. ·would you state to the Court and Jury the colleges, universities, and schools you attended Y
Mr. Hassan: "\Ve are willing to state that the Doctor is a
Patholog·ist without wasting the time of proving all of this
backg-round.
· Mr. Nemeth: I would rather state it to the Jury.
The Court: Objection overruled.
The ·witness: I graduated at Southern Methodist University in Dallas, Texas, BS, in 1922; graduated Baylor University, College of Medicine, Dallas, Texas, 1926. I interned
later, resident in Pathology, New York City Hospital, Welfare
Island, until 1929. In 1929 I became Pathologist at St. J olms
Long Island City Hospital. In 1931 I became Assistant Medical Examiner in the Office of the Chief Medical Examiner of
New York City.
.
I am also Pathologist, Flushing Hospital, Boulevard Hospital, Rockway Beach Hospital, Rivercrest and Jamaica
Hospital Consultant.
page 183 ~ I have taught at Columbia and at Cornell. I am
now Associate Clinical Professor of Pathology at
New York Medical School.
These, briefly, are my hospital connections.
Bv Mr. Nemeth:
·Q. What are some of your affiliations in the various medical
sorieties or associations, Doctor?
A. I was President of the Queens County Medical Society
in 19 2. I am a member of the New York Patholo~ical Society
the New York State . .L\..ssociation of Public Health Laboratories, Amercan Association o-f Pathologists and Bacteriolo-
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gists, American Society of Clinical Pathologists, Fellow in the
American College of Pathologists, Fellow American College
of Physicians, Member of New York Academy of Medicine.
Those are the chief connections.
Q. Doctor, how many postmortem examinations, or .anatomical autopsies have you performed in your professional
experiences ? .
A. I have performed or supervised fifteen thousand autopsies.
Q. How many autopsies would you say you have performed
on infants?
A. At least several thousand.
Q. Doctor, have you had occasion to look over this autopsy
protocol performed by Doctor Dolan-in this
page 184 ~ protoform performed by Doctor Dolan in this
casef
A. I have.
Q. ,vm you state to the Court and Jury· any particular
items on there you may have noted?
.
A. You will forgive me if I don't answer just what you ask
me, but if you wish, I will comment f You want me to coinment?
Q. That is what I meant. Comment on the autopsy protocol.
A. On the study of the microscopicQ. Yes.
A. I have reviewed Doctor Dolan's autopsy findings
through the courtesy of Dr. Man and Dr. Dolan. You will
forgive me, I want to compliment Doctor ~fan and Doctor
Dolan on the fact that I was able to get a very clear idea of
what happened to this baby from the material that Doctor
Dolan saved, as well as the material that he has recorded.
Now I am going to read what we see here, and offer my
comments, and I trust the Court will appreciate that they
are given in a most respectful spirit, in a constructive desire
to arrive at opinion as to the cause of death, without any
attempt to be critic.al of someone el~e's work.
The pathological diagnosis, "Distention of the lung,"
means nothing. Whether the lungs are distended
page 185 } or not has no significance.
The fact that blood tinged froth in the nose,
mouth, trachea and bronchi, mean absolutely nothing, because
as people die, the lungs fill up with bloody fluid, and you will
find that in a great proportion of persons who die.
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The fact that there are petechial hemorrhages in the pleura
luugs, thymus and brain, has absolutely no specific signifiance.
It is true, particularly in infants who are wit.bin the .mother's
womb, who haven't had access to the outside environment,
therefore have had no need or opportunity to breathe air,
when these infants die within the womb, characteristically
there will be some such hemorrhages. But it is a fact, based
on my experience, that in infantsMr. Hassan: If ·your Honor please, I dislike interrupting
the Doctor. It is a very interesting discourse, but I must
object to discourse beyond this particular case. We don't
have any evidence this baby died in anybody's womb. I would
like him to be confined to the facts.
The Court: Objection sustained.
The ·witness: The petechial hemorrhages of the pleura,
lungs, thymus, and brain have no special significance so far
as meaning death by asphyxia. rr'hP- absence of postmortem
clotting has absolutely no specific meaning of asphyxial death.
Tbe diagnosis of asphyxia, if it means probably due to
i-;mothering·, is unwarranted, and unsupported by the evidence
in the gross autopsy.
page 186 ~ I studied the microscopic findings. This is
what I found. In a seetion taken through the neck
arteries, that includes that portion of the voice-box which we
call the vocal cords, ther~ are separate small regions on each
side which indicate the presence of destruction of tissue and
inflammation, such as I have commonly seen in infants that
are suddenly found dead in their cribs. I have seen them in
infants who are observed to dieMr. Hassan: I am going to have to object again.
The Court: Objection sustained.
The Witness: You want me to tell vou what I found in the
microscopic study?
Mr. Hassan: I want him to confine himself to what he
found in the Opanowich baby. These infants from Brooklyn
are not in the case.
,
The Court: Objection sustained.
The Witness: This Opanowich baby had changes in tbe
sections that indicated this baby was severely m. There were
changes in the larynx which satisfy me that this babv had a
~ignificant serious respiratory disease which could have
caused the death.
It is, therefore, my opinion that this baby probably died of
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a fulminating respiratory disease. It is also my opinion that

there is no evidence to show that this baby was smothered.
page 187

~

By Mr. Nemeth:
Q. Doctor, did you go over the specimens, the
microscopic slides with Doctor Dolan f
A. I did.
Q. Did you point those out to him 1/
A. Yes. I showed Doctor Dolan the changes in the larynx.
I showed him also changes in other sections; and I. indicated
to him why I considered that this infant had significant respiratory disease.
Q. vVliat was his statement at the time, if you remember l
A. Doctor Dolan's statemenU
Q. Yes ; in that regard.
A. Doctor Dolan told me he had seen these changes in the
]arynx, but he didn't know bow to interpret them. I told
him, "'Yell, that is not surprising, becnusc it took me twentyfive years to understand it.''

Mr. Hassan: I thought we conceded t]1c qualifications of
Doctor Dolan. Now we are having some testimony here that
indicates he didn't know what he was doing. I don't think
what Doctor Dolan may have said, or tllis man's interpretation of what he said, is material to this case after they have
conceded his qualifications.
The Court : 0 bjection overruled.
The vVitness: I assured Doctor Dohm ·in was in considerable company. There were many pathologists·
page 188 ~ that had not sufficientThe Court: I think this is objectionable.
Mr. Hassan: I think so.
The Court: It is all right for llim to i;my what Doctor Dolan
Raid. It isn't all right for him to repent what he told Doctor
Dolan .
. Bv Mr. Nemetl1:
·Q. Doctor, I would like to read yon tlw statement I read
Doctor Dolan, and which is contained in the Medical Jurisprudence by Dr. Rhodes, Gordon, and Turner, as follows, on
page 112.
"It is never justifiable, therefote, to certify that a deceased
person has died of asphyxia if this 9pinion is based only upon
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a finding of visceral congestion; capillary hem9rrhages, cyanosis cardiac dialation., and a condition of postmortem fluidity
of the blood.''
Do you agree with that statement?
A. ·wholeheartedly.
Q. Was there anything contained in the autopsy protocol in
this particular case which was different from that as itemized
in that statement T
A. Absolutely nothing.
Q. Therefore, is it your opinion that the conclusion drawn
by Doctor Dolan in this case is incorrect?
A. It is my opinion that Doctor Dolan 's con·
page 189 ~ clusion, if he states this child died of smothering,
is incorrect.
Q. DoctorA. Let me modify-that is not supported by any evidence.
Q. I call your attention to the autopsy protocol. You will
notice that a portion thereof, if I may see it-that under the
portion, '' Esophagus, stomach and intestines,'' he says,
'' Grossly normal. No curd present in the. tract stomach to
rectum.''
·what observation have you to .make from that statement
thereon, sir, if any?
A. ·wen, I would simply observe that this is either incorrect, or the observation was incorrectly recorded, because one
would not expect to find milk curd in the rectum. It would
be changed by the time it had reached the rectum.
Q. Have you ever seen the same in yourMr. Hassan: I clidn 't want to interrupt on this line. Apparently, I must be under a misunderstanding. As I understand it, this gross examination that they are referring to now,
the gross part of this examination was done long before the
Doctor came here, and he has never seen this gross examinaHon or any of the p:ross material.
I don't understand how he can testify without having seen
it. I would like to object to his testifying unless he can ex-.
plain it.
The Court : He can certainly testify as to his
page .190 ~ opinion.
Objection overruled. He is testifying as an expert now· from the evidence offered him from this report,
drawing conclusions from it.
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By :M:r. Nemeth:
Q. During your professional expetience, Doctor, have you
observed fulminating respiratory infection before?
A. Yes, sir; I have.
Q. Have you observed the disease in infants?
A. It involves infants, yes.
The Court: The question is have you observed it 7
The Witness: Yes.
By Mr. Nemeth:
Q. Let me rephrase that question.
them on a postmortem examination Y

Have you discovered

Mr. Hassan: If your Honor please, the question is did he
discover them in connection with this report of a postmortem
examination. "\Ve are not interested in postmortems up in
Brooklyn.
The Court: Objection overruled.
Mr. Nemeth : Read the question.

(The question was read by the reporter.)
The Court: Just answer yes or no.
The Witness: In some cases yes; in others, no.
page 191 }- By Mr. Nemeth:
Q. Have you ever made any specimen slides of
such studies for comparison purposes?
A. Yes, I have made slides.
Q. Do you have such slides with you today Y
A. Ido.
Q. Would they be primarily-would they be the same type
of disease you found in the tissues of the deceased in this case T
A. Yes ; they are.
Mr. Nemeth: Your Honor, please, I would like to present
such slides to the Jury at this time in order they may see the
same similar type of thing, in order that Mr. Hassan 's expert
may also see them, that I may question the Doctor at length
after they have been reflected to the Jury.
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The Coul't: Any objections 1
Mr. Hassan! Yes, your Honor.
The Court : Let the Jury retire.
( The Jury left the room.)
Mr. Hassan: I don't believe we can introduce in this case
something similar unless it is identical! If this is the identical
size, the identical lesion, the identical picture he saw in the~
Opanowich baby. "\Ve have a different case. Something
similar that may have occurred in another case is immaterial
to this. We are considering the Opanowich baby.
page 192 r I.n discussing the slides for the education of my
Pathologist is unnecessary to the solution of this
case, as the defense put it before the jury.
If they h.ave something they can swear is identical, or it is
t4.e th.ing that is in the Opauowich ba,by, then I believe possibly it is admissible. Unless it is, I believe it is immaterial
to the Opanowich baby case.
Mr. Nemeth: If your Honor please, I will be glad to ask
the Doctor.
Do you have identical, in respect to the disease, identical
slides?
The ·witness: I have slides tluit show the identical picture
that cannot be distinguished froni the picture I saw in the slide
of the Opanowich baby. I have them with me. Identical.
Mr. Nemeth: If your Honor plea,se, in answerMr. Hassan: I would like a little broader identical site
and size, identical shope Qf the siide he sa-w in connection with
the Opanowich baby. I don't want something that is larger,
that will distort the minds of the jury, or something that is
smaller, or something tlmt is more intense, or something that
is less intense. I w~nt the identical thing, your Honor.
_ :Mr. Nemeth: I am not presenting for education
pag·e 193 ~ of Mr. Hassan or Mr. Hassan 's pathologist.
Mr. Hassan: You told the Jury you were.
Mr. Nemeth: Let me finish, Mr. Hassan. I do not interrupt
you.
The Court: Go ahead.
M:r. Nemeth: I am presenting it here to show what the
Doctor found in the slides, miscroscopic slides, that Dr. Dolan
allowed him to use, and stood there and observed them with
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him. I would like to call Doctor Dolan and my own witness
subsequently. I also would like to ask him questions about
this slide material myself.
I also want to have the Doctor explain to the jury in detail
the effects of such a disease, and how the cause of death occurs
from this cause as it did in the Opanowich case. I think certainly there isThe Court: .Are these slides that you propose to produce
merely slides of specimens that would show the disease itself
without showing the extent of iU
Mr. Nemeth: It would show primarily the same thing the
doctor-almost exaetly the same thing the Doctor saw when
ho himself observed the Opanowich tissue slides.
The Court: I know; but I don't see how that could possibly
be. If you and I are talking about the same thing, nobodythe extent of no body's disease is the same in any two persons,
I don't believe. It couldn't be possible. Even
page 194 ~ if the Doctor disagrees with me, I am pretty sure
I am right about that. ·whereas the disease itself,
some specimen of it might lcok exactly alike in two different
people.
Mr. Nemeth : That is very true.
The Court: ·which are you trying to show?
Mr. Nemeth: I am not quite sure I understand what your
Honor has asked. That is a point I missed myself.
The Court: As I understand, you are talking about some
sort of disease, ir it wonld be some sort of bacteria, if yon
took the bacteria out of .Joe, and it w·onld look just like the
bacteria you took out· of Aun, of course the hacteria might lw
identical-the amount be ten thousand more than what it is in
Ann.
If you are trying to show the extent by some other patient,
I think it is very objectionable. If you want to show what the
germ looks like, or what it looks:M r. Nemeth: Aml the effect of the germ.
The Court: The effect of it.
1'Ir. Nemeth: The Doctor is qualified as an expert based
on experience, and training, and qualifications. He has performed autopsies, as he stated, fifteen thousand autopsies,
several thousand of which have been in infants. He stated
he has performed many autopsies on infants in which this
same situation has developed. Therefore, he has developed a
norm in so far as his professional experience is
page 195 ~ concerned, in which he could make a statement
that similar slide material from other individuals
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was primarily the same thing he saw in the Opanowich slide
material, did result in death, and does result in death, usually.
That is a professional ·opinion. Certainly he can make it.
I am not testifying for him. I am testifying what he could
say.
'rI1e Court: You mean .he is going to take this slide you are
going to p·ut on, and say, '' From this slide I say death occurred-''
Mr. Nemeth: No, sir. He is going to explain what he
means by a fulminating respiratory infection, so the Jury
can understand.
The Court: Using it purely as a demonstration of the
<lisease, and not of this disease, of this patient's disease?
Mr. Nemeth: The disease the deceased had. Yes, sir.
The Court: Without undertaking to say that this patient
had this <lisease to this extent at all Y
Mr. Nemeth: May I ask the Doctor exactly what he proposes to show, sir?
The Court: Yes. I think it would be better.

,v

en, sir, your Honor, this is what IThe -witness:
The Court: Don't argue with him. You just answer his
questions. I want to let him do the arguing.
page 196 ~ Answer his questions. You tell him what it is you
propose to show.
The Witness: Yes, sir.
I propose to show that the windpipe or larnyx of this particular infant shows exactly the same type of disease that I
have found repeatedly in some several hundred cases of infants who are fonnd dead in their cribs suddenly, who are
seen to die while the mother is holding them in their: arms, or
who are admitted to the hospital and die after a very violent
illness without the autopsy showing such ordinary causes of
death such as.pneumonia or meningitis.
The presence of these changes in the larnyx indicate the
presence of serious disease. One never can look at a diseased
lesion by itself, a small microscopic slide and say that is the
c·ause of death. But rue can look at a microscopic slide and say
there is present a disease ,,Thich we know will cause death in
such and such manner.
That is all I propose to show.
The Court : Objection sustained.
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Mr. Nemeth: May I note my exceptions, your Honor,
please?
The Court : Yes.
I don't have any objection to his saying what he just said
to me to the Jury. I object to him showing the slides.
Mr. Nemeth: All right, sir.
page 197 } The Court: Let's take a recess.
(Whereupon, a short recess was taken.)
'fhe Court : Get the Doctor back to the stand. I want to
ask him a couple of questions.
Mr. Nemeth: May we approach the Bench?
The Doctor says he can use a micro-projector which will
show the actual Opanowich slides.
The Court: That is all right. There is no objection to
that.
You have got that 1
The Witness: Doctor Dolan is a good Pathologist. I am.
sure he has that. If he doesn't have it-I am sure he has. If
New York has the instrument I am sure he has.
The Court: He wants to illustrate it by showing the
Opanowich slides?
Mr. Nemeth: Right.
Mr. Hassan: Does Doctor Dolan have a slide projectorY
Dr. Man: I doubt it.
Dr. Werne: If he hasn't, I will get it from the Armed
Forces.
The Court: Wait a minute. Mr. Hassan?
Mr. Hassan: I want to check this business.
The Court : I understood the Doctor to say he
page 198 } was going to use the Opanowich slide, and he bas
been approached by 11is associate counsel, and he
says ''No, I can't show the other slide". Apparently he can't
show those others.
Mr. Hassan: As I understand it, we were going to digest
that with our supper and decide that afterwards.
The Court: I wanted to know if Mr. Nemeth was withdrawing the other slide for the purpose of showing the
Opanowich slide, that wouldn't neressitate a ruling on the
other question.
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Mr. Nemeth: Will you tell the Court what you propose to
do with the comparison between the micro:.Mr. Hassan: Docto~·, I The "Witness: I would like to have Dr. Mann listen.
Mr. Hassan: Can we f
The Court: No, I don't 8ee 110w you can until you see what
he is after.
The Witness:· This is what I propose: I have here slides
taken from infants that have died suddenly in the crib, that
have been seen to die by their parents, that have died in the
hospital.
These slides will show before. the ;jury, before Dr. Mann, or
any medical authority, the same type of change that I saw in
this Opanowich baby.
I propose with your permission, to take the Opanowich
slide, project it, show you the area we are talking
page 199 ~ about; theu, if you wish, show you other cases to
compare with it, that are identical. That is my
purpose.
Mr. Hassan: I object to other cases.
The Court: My ruling is the objection is sustained to that
evidence right now.
Mr. Nemeth: '\\That¥
The Court: ·what he proposed to show, what he just said.
Mr. Nemeth: The Opanowich slide 1
The Court: No. The Opanowich slides I think you have a
perfect right to produce them, see what they show.
All right. Let the jury come in.
Mr. Nemeth: I would like to note exception to your
Honor'·s ruling, if I may, please. That, as to showing the
others. To the objection sustained by the Court, I note my
exception.
( The jury returned to the jury box.)
The Court: ~I.embers of the Jury, we are going to recess
now until 7 :00 o'clock, in which time I hope you can get cooled
off, get something to eat.
We are going to take up at the end, go on with the evidence,
because you are here. It isn't because I don't like you., I want
to get rid of you as soon as I can. I know you don't want to
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stay here. You are in custody of the Sheriff, to be back at
7 :00 o'clock.
page 200

~

(W11ereupon, at 5 :15 p. m., a recess was taken
until 7 :00 p. m.)
NIGHT SESSION.

(The night session resumed at 7 p. m., pursuant to the expiration of the dinner recess.)
The Court: Are you ready?
Mr. Hassan: ,Judge, do you want this thing here, or do you
want it somewhere else 1
The Court: I am indifferent about where you put it. I am
not going to use it.
Mr. Hassan: The defense is going to use it.
The Court: Let them put it where they want it. Where do
you want it?
•
• l\fr. Nemeth: It will be all right there.
(Tl1e miscroscope referred to is set up close. to the witness
box.)
Mr. Hassan: Where do you want this blackboard, Doctor?
·witness

,v

erne: That is perfectly all right, there.

The Court: A1~e you ready for the iury to come in?
Mr. Hassan: Yes, as soon as tl1e Doctor gets set up with
his microscope.
The Court: Are we ready now?
Mr. Hassan: Yes.
The Court: Durine: the recess, while the jury·
page 201 } was being taken to lunch or dinner, one of the
jurors was senarated from the rest of the jury.
It was for a period, T think•.of anproximately five minutes,
maybe ten minutes. It occurred during the jury's trip from
the Courthouse to tl1e lunchroom. The minute they got to
the lunchroom, hQ was cliscaovered to not be located around.
That is about an I know about it.
If the defense connsel want to inquire fllrther about it, Mr.
Tavlor is here and Mr. Price is here. and Mr. Waters.
Mr. Nemeth: I would like to ask the Court to inquire of the ·
juror.
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Juror Harry Darne.
The Court: I don't even know which juror it was. Tell me
.which juror it was.
Bailiff Taylor: It was Juror Harry Darne.
The Court: Bring him in~
(Juror Darne comes into the Courtroom.)
The Court: Mr. D~rne, will you raise your right hand, firs~
and be sworn°/
Juror Dame: Yes (raising right l1and.) .
The Clerk: Do you solemnly swe~r the evidence you are
about to give in this matter will be the truth, the whole truth,
nothing but the truth, so help you God f
Juror Darne: I do.
. Whereupon,
page 292

~

JUROR HARRY DARNE
having .been first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.

The Court: Juror Dame, when you went to dinner a little
while ago, I understood you were separated from the rest of
the jury. Will you tell me how long a time it wa~ 61
The Witness : About ten minutes.
The Court: During the time that you were separated, will
yo1i tell us· '\\rhere you were?
The Witness : Well, I was in the toilet when the jury went
_out. I went to the window. I went to the front window to
look out to see if they were goiqg out of the building. I didn't
see anybody, so I stayed in the jury room for quite a ·while;
then I came out, knocked on this door. They weren't there .
.So I went down to the police department, myself, and asked
. them if they knew :where the jury had gone to lunch. · So he
_called; ·so at that time the Sheriff came around. I went across
to lunch with him. .
The· Court": The Sheriff showed up just about the time he
was calling Y
·
The Witness: That is right.
The Court: To whom did you talk, sir?
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The Witness: Nobody but just the officer at the desk, there.
The Court: Is that the ,only person to whom
page 203 ~ you talked?
The ,vitness: That is the only one.
The Court: Did he ask you anything about the evidence or
the conduct of the case?
The Witness: None whatever.
The Court: Did you say anything to him about the evidence or the conduct of the case Y
The ,vitness: None whatever.
The Court: Your witness.
~Ir. Hassan: No questions for the Commonwealth, your
Honor.
Mr. Nemeth: No questions, your Honor.
The Court: Thank you very much.
("Witness excused.)
The Court: Are there anv further witnesses anybody desires to call with respect to t4is matterY
Mr. Nemeth: The juror matter? No, sir, I am satisfied.
Mr. Hassan: I am satisfied, your Honor.
page 204 ~ The Court: All right. Bring in the rest of the
jury.
( The jury returned to the jury })ox.)
The Court: Do you want the Doctor on the stand?
Mr. Nemeth: Yes.
DR. JACOB WERNE
the witness on the stand at the time of the recess, having
previously been duly sworn, was examined and testified further
as follows:
DIRECT EXAMINATION (Continued).
By Mr. Nemeth:
.
Q. Doctor, in your experience as a Pathologist, have you
·had occasion to perform pathological studies during postmorten examinations for fulminating respiratory infection Y
A. I have.
Q. Have you made microscopic slides of such. studies?
A. I have.
·
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Q. Did you examine the slides, miscroscopic slides in the
deceased in this case i
A. I did.
Q. Did you examine those in the presence of Doctor Dolan f
. A. I did.
.
Q. Did you acquaint Doctor Dolan at that time
page 205 r with your findings, if any¥
A. I did.
Q. What were your :findings in regard to those slides,
Doctor?
A. In many of the slides examined there were distinctions
from the normal. By normal I mean that an infant dying
immediately after violence, such as drowning or suffocation,
or strangulation.
In· addition to these differences that existed in many of the
sections, and those differences consisted in the presence of
profound congestion of the vessels which we do not see in infants who die immediately after violence.
In addition to those changes, there was a fundamental important change in one section, taken through the neck organs.
That change consisted in the presence of an area of death of
tissue which we call necrosis. It means destruction of tissue
while the subject is alive.
In response to that area of destruction of tissue, there was
an inflammatory reaction. An inflammatory reaction means
that there were cells that came out into the area from the
blood stream, or from certain tissue cells that react to the
presence of that death of tissue. The lesion-lesion means
change, miscroscopic chang-is a characteristic one which I
have seen in infants dying of fulminating respiratory diseases, in whom with certainty, suffocation could
page 205-A ~ be excluded as related in any way to the cause
of death.
Q. Doctor, coi..lld you examine the slides, the microscopic
slides from the deceased in this case, establish them in focus
on those microscopes f
A. I have one slide which I consider contains an important
change nnder the miscroscope, in focus, ready for examination.
Q. ·where did you obtain that slide, Doctor?
A. That slide was shown to me bv Doctor Dolan.
Q. Does the Commonwealth stipli'late that is the slide of· the
deceased Y
0

:Mr. Hassan: I would like to know, slide from where? What
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area, what particular one of the slides of the various organs
this particular one is.
The ·witness : This is the slide taken from piece. of the
neck organs, cut in a transverse direction, which I icl€'ntified
by putting my initials on it at the time I studied it with Doctor
Dolan.

Mr. Nemeth: ""\Yill the Commonwealth stipulate that is
correctf
Mr. Hassan: Yes. That is all right. It is from the neck
organs¥
The ""\:Vitness: It is from the neck organs. It is one of several sections which I saw taken from the neck organs.
.

page 206

~

By Mr. Nemeth:
Q. ·wm you approach the mir.roscope and explain to the jury precisely what you see there f And if necessary, illustrating by a diagram on the blackboard also, with
permission of the Court.
I would ask any Juror who would like to see it, have the
Doctor point it out to them, they may do so.
Mr. Hassan: Before he explains it, gets it in focus, the
Commonwealth's Attorney would like to see it to know what
he is talking about.
The Court : He is ready for you to look.
("Wbereupon Mr. Kostik examines same.)
("Wl1ereupon Mr. Hassan examines same through the microscope.)
(Whereupon Mr. Sattler examines same through the microscope.)

::Mr. Hassan: Doctor Man, I would like you to look at that.
("\,Vhereupon Mr. Nemeth examines same through the microscope.)
(\Vhereupon Mr. Sattler examines same through the microscooe.)
(Whereupon Doctor Man examines same through the micro-·
scope.)

...
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page 207

r

By Mr. Nemeth:
Q. ·wm you explain to the jury T

Mr. Nemeth: Are you going to let Doctor Dolan look at
this?

("\¥hereupon, Doctor Dolan examines same through the
microscope.)
By Mr. Nemeth:
Q. Doctor ·werne, will you explain to the Jury wbat you
see!·
A. Do you mind if I look at the microscope and talk at the
same timeT
·
The Court: That is all right.
,.

The Witness: Jam looking at a sect.ion of the neck org·an~
that would represent that portion which would present itself
to the microscope as my neck were cut across directly like
t~a.t. That is belo,v the vocal cord, the entrance to the windpipe.
.
As I look at this slide, first of all with the naked eye I want
to say one cannot see anything, one cannot d.istinguish anything with the naked eye, even if one is looking for this condition; but with the low power of the microscope-I am running- now along the space between the opposite sides of the
windpipe, at the region of the vocal cords.
The first thing that strikes my eye is, as I run along the
lining membrane which is called the epithelium, is the cells
that line the surface-the first thing I note is that
page 208 ~ many of these cells have begun to gum off. We
use the term desquamate, which means they are
shoved off. The best way I can explain it, when we have a
running nose, we have catarrh, because mucous runs down,
as it runs off we have here a catarrbal inflammation, running
off a discharge, a desquamation of the cell on the lining. Many
of those cells are damaged. They are damaged by having
spaces in there.
As I look at that now there is nothing in those spaces, because formerly there was water removed in the process of
preparing it.
·
Presence of that water edema, watery fluid, is evidence
there has been injury to those lining cells.
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As I go beneath the surface of that .epithelium, I see a very
profound and important change. There is an area which I
am going to draw on the board as well as I can, if you will
permit me.
May I have some chalkt I have very little drawing ability.
I just ·must plead for you to he indulgent and realize jt is
very rough~
Here is the lining epithelium of the opposite sides of the
vocal cords. These cells normally should be ar~anged one up
against the other before the vocal cord; then when the vo.cal
cord starts, they should be in a peculiar layer fashion, like
that. In this case there are little vacuums, little dots there,
places where water has come in some of those
page 209 } cells are coming off, but most important, beneath
this epithelium on this side, and this side, there
are several areas, spotty areas. In those areas there is death
of tissue. The tissue has died, and it has been dead for some
time.
It isn't a change that occurs when a person dies; when a
person dies, that tissue isn',q going to change. That .tissue
has been dead, and has elicited an inflammatory .reaction.
Now if I were to draw this as well as I can-while let's say
the normal side would be fibers arranged like this, schematically with little dots representing the normal cells scattered
throughout it. Here, instead, you have an area where there
was deep staining, breaking up of fibrils, death of individual
cells, so you couldn't tell even with low magnification as you
have here an area of necrosis. You have one here;· another
there; one here; at least there or four can be seen in that
field.
That means to me that there has been death and injury of
that tissue, and that is the condition that we see in infants
who have fulminating respiratory infection.
That is with just reference to this one slide. There are
changes in other sections here which I see, which I don't
think it is necessary for me to waste your time with.
Mr. Nemeth: Your Honor, please, is there any member of
the Jury that would like to see in the microscope?
The Court: Do the Jury want to walk around
page 210 }- and each one take a look in the microscope 1
The Witness: Do you mind-I show the normal
area on this slide to contrast with this one?
Mr. Hassan: No.
The Witness: I am going to show you first-I ~m going to

Supreme Court of Appeals of Virginia

172

Dr. Jacob Werne.
move the slide to a relatively normal area of epithelium of
lining. I am going to put that in a relatively normal area.
That is an area where the surface is fairly good, and the cells
beneath it are more or less in order. That is relatively normal..
Now I am going to move this to this area of disease, where
there is ·what we call necrosis. Now here are a shower of cells
that are breaking up. There is a peculiar stain of. the ground
substance. That means a laryngitis.
· (\Vhereupdn another Juror lo·oks through the microscope.)
The ·witness :· This is the abnormal area.
I think I had· better show it to Doctor Mann first.
Mr. Hassan: It won't be necessary.
The Witness: Here is the abnormal area. Here's the adjacent area that is relatively normal, where you don't see that
change.
( vVherupon another Juror looks through the microscope.)
page ·211

~

The ·witness: Now here is a view. You look
· a hove, you feel above; you can see the splotchy
areas. That is in one side. On the other side I can show you
similar areas representing change.
Move that to the other side. Here· is the other side. You
see there is one rather extensive splotchy area of death ancl
inflammation of tissue. That is the critical area of the la.rvnx..
The Court : Next.
"
(Juror No. 4 comes up and looks through the microscope.)

The Witness: There are two of those splotcl1y areas of
what we call destruction of tissue, or necrosis on the upper.
Then I move it to the lower and show you the same. In this
lower field, has one large one. One you see how the normal,
relatively normal. There is an area that is relatively normal
as contrasted with that.
(Whereupon, Juror No. 5 comes and looks tlirougb the
microscope. J

The Witness: This is the relatively normal area. I move
it to the area of destruction of tissue. Here is the area of
destruction of tissue-me pink bands and altered stains.
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(Whereupon, Juror No. 6 looks through the microscope.)
page 212

~

The ·witness: rhis is the destroyed., or inflammed tissue. This is relatively normal, along

side of it.

C\'7hereupon,

Juror No. 7 looks through the microscope.)

The vVitness: This is the destroyed tissue and there is a
large open blood vessel there showing that the blood vessel
is inflammed, injured. Here above are two smaller splotches,
pink splotches, with blue stipple on them of destroyed and inflammed tissue.
('Vhereupon, Juror No. 8 looks througl1 the microscope.)
The ·witness: There are a few splotches of inflamrned or
destroyed tissue above. Then I show you relatively normal
for contrast, at the far side there-hasn't got the change.
Whereupon, Juror No. 9 looks through the microscope.)
The Witness: This is the relatively normal covering, uniform staining. Then this is the destroyed tissue. The destroyed tissue is right over her.e. You can see wide blood
vessels with little orange cells in them, widened blood vessels
and destroyed tissue.
Juror No. 9: How is that like a sore throat, or very simple?
The ·witness: This.is a variant of a sore throat.
page 213 ~ The same disease that causes sore throat in an
adult may cause a violent and fatal infection in
infants. In sore throats you have something· analogous; in
older person you will have an immunity.
('Vhereupon, Juror No. 10 looks through the microscope.)

,Jmor No. 10: Tl1is is normaH
The Witness: · This is inflammed and destroyed windpipe
mucus membrane lining.
Juror No. 10: Vfhat is the deep pink?
The vVitness: Deep pink is what we ca11 edema of the supporting tissue. It is swollen. It leaks out through vessels
that l1as been damaged. 1'7hen this lesion is more fully developed, the windpipe closes clown, you g-et choking· to death
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from an inflammed windpipe, which often starts as simple
sore throat.
1\fr. Hassan: I have been li~tening to some of these individual disserations. I want to make sure the Doctor is representing that this particular thing happened in this particular baby he is showing and not something else he is giving a
::;ummary of.
The Court: I think he understands what we are talking
about.
The Witness: This is a relatively normal area where you
don't see this change. On the left is the abnormal.
page 214 ~ On the right is the normal.
(Wliereupon, Juror No. 11 looks through the microscope.)
The Witness : Here are two splotches of destruction of
tissue, two· separate splotches above,, of large blood vessels.
Here is another one, below. On the margins of this one be]ow are relatively normal. In other words, it doesn't involve
every bit of the tissue. It hits splotches of it.
( Whereupon, Juror No. 12 looks through the microscope.)
The Witness: This is the margin of d~stroyed tissue.
The Court: Doctor, in answer to one of the Juror's questions, you said the nink area was an edema, which was a swelling-, which would., if large enough, choke the patient to deathwhat I understood vou to say.
The Witness: Yes.
The Court: Is it your statement to the jury now that the
swelling- in this case was sufficient to choke the baby to death T
The Witness: No, sir. In this case the swelling was not
~ufficient to choke the baby to death, but this swelling is indicative of a disease of a lesion which I have seen in many
other infants who die suddenly while under observation.
Mr. Hassan: I object to him-other instances.
pag·e 215 ~ The Court: What we want to know, I think,
based on your experience. I know you have had
lots of experience a.bout babies dying suddenly. Based on
your experience, is it your opinion that the condition that you
see there was such as to close the child's throat as to cause
death in this case?
The vntness: It doesn't close the child's throat. It may
cause death.

I
I
. j

I
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The Court: It may cause death T
The Witness: This disease· that I have seen in this baby
may cause death. I don't say it did in this case. I say it might
cause death.
A baby can be drowned and still l1ave the disease.
The Court: Is it your opinion from looking at tl10se microscopic films you have got there, that the cause of this baby's
death is the disease you are talking about T
•
The Witness: Yes, sir. From the evidence I have reviewed
and from the study of these slides., it is my opinion that the
death in this baby was caused by what I see in thes·e sections,
by disease. That is my opinion.
Mr. Nemeth: Have yoµ finished 1
The Court : Go ahead.
Mr. Nemeth: That is all, your Honor, please.
The Court: One other question before you get off. You
were examined about some statement in the books
page 216 } down there.
The Witness: Yes, sir.
The Court: What book was that, please?
The ·witness: Rhodes, Gordon, and Turner, a British boo~,
Australian work of Rhodes, Gordon and Turner. It is a text
book of medical, legal pathology.
Mr. Hassan: Medical-legal Pathologyf .
·TJ1e ·witness: Legal medicine.
· The Court: How old is that book? When was that published?
The ·wtiness: I believe this book iA rather recent. I believe
it is probably 1947 or 1948. I am not sure. I would have to
check.
Mr. Hassan: 1945.
The Court : Any questions T
l\fr. Nerneth: No further qnestions.
page 217 } The Court : Are there any questions?
Mr. Hassan : Yes.
CROSS EXAMINATION.

By Mr. Hassan:
Q. Doctor, first of all, on this slide on which you were showing a normal section and a diseased section to the jury a moment ago, you found both on the same slide?
A. A relatively normal area and a diseased area., that is
right.
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Q. This particular section was one of a series of sections,
is that correct 1
·
A.. It was one of, I believe, four or five sections.
Q. From the same section?
A. That is right.
Q. Would I be correct if I said this was like somebody slic~
ing a banana, four or five slices, if they were that big, cutting
them all from the same section of windpipe?
A. There is a reasonably close analogy.
Q. In o_ne of those four or five sections you found this diseased area 1
A. This particular type of lesion I found in just one of these
four or five, sections.
Q. Just one of these four or five sections f
A. That is right.
Q. Then on the same slide you found normal
page 218 ~ sections, is that righU
A. Relatively normal areas.
Q. That you showed to the jury?
A. That is right.
Q. On the same slide?
A. That is right.
Q. The whole area that is on that slide., Doctor, the whole
area on the slide, both the normal and the infected area, what
would you say? ·
A. I say the necrotic area.
Q. You said a sore throat; wben I have a sore throat, I think
it is infected. I think the jury thinks it is infected when they
have a sore throat, Doctor.
A.. If you want me to use that term, I will do so.
Q. You used the term '' sore throat''.
A. In response to a question. That is a very small area,
that is true.
•
Q. A very small area f
A. Yes.
Q. How big would the whole section be? Describe so the
jury would understand 1
A. If you take the three areas that I pointed out to the jury,
I am sure they would fit well on a pin point.
Q. A pin point~ Not on the head 1
A. I think what I found there was larger than
page 219 ~ the point but smaller than the head.
Q. You ref erred to big- blood vessels, big areas
on this point you referred to 1
A. Under the microscope they are big.

i
I

I
I

I
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Q. They are all confined in a pinpoint area?
A. Some are smaller.
Q. You spoke about choking to death. You don't want the
jury to believe a pinpoint infection would choke the baby to
death., as you showed there?
A. Yes, I want the jury to believe me when I say I consider
this change which I see in this infant is exactly the same type
of disease which if the child were older, there were more time
for its development, could lead to a choking of the windpipe
from a large amount of swelling·. I consider them parts of
the same disease.
Q. Doctor, if I took a very tiny banana and sliced five thin
slices off of it and one of the five, and only on one of the five
slices you found the size of a pinpoint that was infected and
that represented my windpipe, do you think that that would
choke me to death 7
A. That wouldn't choke you to death. You could die of an
infection in which the patf10logist can find changes that are
even as small as a pinpoint.
Q. Was that infection you found in the Opanowich baby?
A. I believe that this is an infection. I know it
page 220 ~ is a disease. I cannot say it is an infection because
I haven't proved the agent that causes it.
Q. ·what infection is it¥
.
A. This is a variant of the common respiratory infection
that will give an older child a cold, will even develop into
pneumonia which .mav be recovered from. This is what we
call indifferentiatcd respiratory disease or acute respiratory
disease. It is a. verv common infection.
Q. It is a very co.mmon infection?
A. That is right.
Q. Would you say every baby had it?
A. No baby can reach the sixth month of life without having had a respiratory infection. Babies who are very yoµng
may die suddenly and rapidly on the first bout of infection.
Q. Let's take babies one month old, Doctor. Could most
babies one month old liave had that infection 1
A. No. I can only say to you tlmt the babies in my experience who die suddenly of this infection are usually two and
three months of ago. And usually it is their first infection.
Q. It isn't common in a one-month old baby?
A. Fatal infection of this sort is less common at one month
than at two months.
Q. Isn't it uncommon?
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A. This is a rather rare condition. It is not.. a
fatal infection of this sort is not very common.
Q. Do you think this is fatal?
A. I believe that this infection was fatal, from the available
evidence.
Q. I would like to read what an authority said once, Doctor.
I would, for surprise sake, like ·to keep that authority's name
quiet until I finish reading it, with the cooperation of Mr.
Nemeth.

page 221

'' The relative freedom from the first month of life from
this cause of death may be explained by assuming there was
less exposure to infection, that the infant is still protected by
maternal antibodies. As these wear off and contact increases,
infections take their toll.''
Do you recognize that?
A. You are quoting- my words.
Q. I am quoting ron in 1947.
A. I was right then. I am right now.
Q. It is very rare in the first month, that there is infection?
·A. I still say it,, it is rare.
Q. Were you rip;ht there?
A. It is rare. 1\Iost of them occur in the first and second
months.
page 222 ~ Q. Could you be wrong about this?
A. I don't think so. Because I have other cases.
Q. Could you be wrong in 1947?
A. I know I am not wrong about that statement. I am correct about that, because most of my cases since then have
fallen in the same category, two and three months. But I do
have cases at three clays and five days and ten days.
Q. I have a lot of helpers here, Doctor?
A. Very good helpers.
.
Q. Doctor, when you first started to testify, you talked about
the gross :findings of Dr. Dolan's autopsy. You said that distention of the lung w·as of absolutely no significance?
. A. By and of itself, I said; by and of itself, it means nothmg.
Q. And that blood-tinged froth in the nose., mouth, trachea
and bronchi Y
A. By and of itself mean nothing.
Q. That petechial hemorrhages, Pleura, lungs, thymus and
brain, by itself, means nothing?
A. By themselves have .no specific meaning~
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Q. What do they mean all together, Doctor!
A. They mean that during the process of death agony, that
is the most common explanation where death agony is prolonged, where a person is in shock as from burns or from
mening·itis or from pneumonia; then as they die.,
page 223 ~ if they die all at once, immediately, instantly, you
never see them like in infants that have really
been smothered or drowned. You then see petechia where the
death is slow as from infection, in shock or when the death
occurs in the mother 1s womb, because of some difficult situation arising cluri11g delivery or particularly in Caesarian. sections where they have trouble with the baby and the death is
a little slow, then those commonly occur.
Q. Doctor, how about wrapping_ them up in newspaper and
putting them in a paper bag f
A. I have bad babies who were asphyxiated in that fashion,
abandoned babies that· I felt they died in that fashion; and
they dicln 't have any petechia. They clidn 't have ·these signs.
Q. They had some petechia., Doctor?
A. Very few.
Q. They have a pinpoint?
A. Every person who dies has petechia.
Q. Have pinpoints?
A. More.· You can't die without having petechia. It is
part of the process.
Q. As I understand it, you have denied that in cases of suffocation, you deny they have much petechinl 7umimorha_ge1
A. Sir, I deny that an infant who suffocates will show many
petechial hemorrhages, because I have autopsied
page 224 ~ infants in whom there is no doubt whatsoever that
the baby was suffocated and they showed very few
petechia in viscera. In strangulation you will get petechia
above the groove. You will not get them in the thymus, in the
lung or in the heart.
I have categorical experience in that regard and I insist'that
in infants where death is rapid from asphyxia, you will not
get many petchia. You get a few. .mvc1·ybocly who dfos get
petechia. Showers of petechia, never in infants who smother~
who are drowned, or who are strangled,. never.
Q. Isn't it true that the overwhelming majority of pathologists, these three basic gross findings Dr. Dolan found are
found in cases of asphyxia T
A. Not the overwhelming .majority of competent, experienced medical, legal pathologists.
Q. What about Sidney Smith and W. G. H. Cook?

180

Snpreme Court of Appeals of Virginia

Dr. Jacob W erne.
A. If they said it, they are wrong.
Q. They are wrong, if they said it 1
A. If they said it, they are wrong.
~
Q. ·would you say that about any pathologist that is wrong!
A. I would say from my experience of 25 years.
Q. You don't care what tlle majority says i
A. I do care., the majority of competent, m~dical legal pathologists.
Q. If they say that, they are wrong?
page 225 ~ A. I would like to have you show me where the
majority of competent legal authority say that in
recent editions.
Q. Doctor,: I would like to pass you two books and tell you
that here are. two competent medical authorities who deny it
and ask you to find where they say in there that ,~hat you say
is correct?
A. I have here a 1948 edition of Taylor. There is a more
recent edition, sir.
Q. I quoted you in 1947, Doctor f
A. That man was more advanced in 1947 than Taylor was
in 1948.
Q. '' That man", are you referring to yourself, Doctor?
A. I was referring to Rhodes.
Q. I quoted youA. 1946; well, I·was advanced then, too. You want me to
find you something about asphyxia} death from this textbook?
Q. I want you to find something that backs up what you
said.
A. I will find it for you. If your Honor would permit me
a few minutes to look it up.
May I read the passages that apply to what we bave been
talking about?
Q. Is it with the markings f
A. You don't limit me to what you marked.
page 226 ~ Q. You don't want to read that f
A. I will read it with pleasure. You wanted me
to find something in this book relating to the subject.
Q. Read bofh. Let's be f airf
A. Surely.
·
I will read first what you marked and dispose of that. All
right.
Q. Go ahead and dispose of it¥
A. "Post mortem appears as asphyxia. The outstanding
features of all forms of asphyxia} death are intense venous
congestion and cyanosis., with pronounced laviclity."

i

I

I

I

(

!
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That is wrong as it applies to infants. That is my comment.
Q. You are disagreeing· with that book 1
A. I disagree with that sentence as applying· to infants. It
is wrong·. As it applies to adults, it is correct. In adults who
asphyxiate, more time is required and you do have changes.
0

· '' The presence of innumerable petechial hemorrhages in the
skiu and conjunctiva, beneath the serious membranes of the
Iung and heart. ''
May I comment on that?
The Court : Go ahead ..
The Witness: I can show you far more petecbial hemorrhages in the skin and conjmictiva and beneath the serous
membranes of the lungs and heart in three cases
page 227 ~ of epidemic hemorrhages, fever that I just received for study from Korea and they didn't die
from asphyxia.
By Mr. Hassan:
Q. That is wonderful. Stick to asphyxia and that book on
asphyxia, what you said on the symptoms of asphyxia t
A. I didn't say it.
"The degrees to which these may become developed at
death may vary."
With that, I am in thorough agreement.
"The degrees from which these may become developed at
death may vary"-" that their presence is essential," that is
ntter nonsense becam,e it is contrary to the experience of every
medical, legal pathologist who has examined this material
properly.
Q. Does that except the man who wrote that book?
A. He is reasonably competent in certain subjects.
Q. Did you write a book?
A. No.. I haven't, but he cloesn 't know much about asphyxia,
apparently.
May I read this from the same book f
"It is important, especiallv in infants, tlrnt this finding"and he is referring here to these petechia-'' that this finding
should not tacitly be assumed to be the cause of the asphyxia.
It is more likelv the result", that these hemorrhages don't
cause asphyxia . .,
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Q. Is that contrary to what Dr. Dolan finds,
what he found as gross findings, that petechial
hemorrhages were present caused by asphyxia?
That is identicaH Answer ''yes'' or "no", for one, Doctor.
A. "No", I wouldn't answer it is identical.
Q. I would like to have him answer that question "yes'' or
"no". Is that idential with what Dr. Dolan said?
A. Dr. Dolan didn't say this particular paragraph here.

pag-e 228

~

The Court: It is not, he said.
Bv Mr. Hassan:
·Q. It is not, he says f
A. I don't find anything in this book to conform with what
I told you, and I consider because Dr. Simpson is not familiar
with the latest knowledgeQ. You disagree with Dr. Simpson?
A. I certainly disagree with any statement that you can
diagnose asphyxia from any finding at autopsy.
Q. A.ren 't you familiar with that as a pathologist?
A. I am familiar.
Q. You disagree with thaU
A. Let me see what he has to say about it. I will look it up.
Q. It is all marked with yellow paper in there, Doctor. It
will save you a lot of trouble.
page 2~9 ~ A. I will read what you have marked. I will
look.
The Court: There is no need to read what he has marked
unless he wants to. He gave you the book to find what yon
wanted.
By Mr. Hassan:
Q. Leave the marking in there, in case I want to go back to
.
it. You can find it easier than I.
A. I will read this.
'' The punetiform ecchymoses' '-that is the same as petechia
--" on the lungs and heart described hv Tardieu cannot be
freated as absolute indication of this mode of death.''
I-Te is talking about suffocation. I agree with him. I will
read that again. The paragraph here says death was due to
suffocation. I will read it from the beginning.
'' The inspection of a body of a person suffocated presents
so little that is peculiar that a medical man unless his suspicions have been aroused by circumstanstantial evidence or
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by the discovery of foreign substances in the air pas~ages
would probably pass it over as a case of death without any asf;ignable cause, in other words, from natural causes. The
punctiform ecchymoses on the lungs and heart described by
rrardieu cannot be treated as absolute indications of this inode
of death.''
page 230 } I agree with that.
Q. You agree with that?
A. 100 per cent.
Shall I. read the next line, too? .
The Court: It is up to you. You were looking for something!
The ·witness~ There is a lot here that supports my stand.
Bv Mr. Hassan:
·q. Your understanding is that Dr. Dolan's one, two, three
points are absolutely unessential 1
A. Dr. Dolan 's criteria, whereby he concluded that death
resulted from asphyxia are incorrect. His criteria for con<~luding death from suffocation, from smothering, are incorrect.
May I finish answering your original question 7 There are
other features here, something I want to read to you.
The Court:

Go ahead.

By Mr. Hassan:
Q. Go right ahead.
A. "These conditions, however, are hy no means essential
to death from suffocation."
He is talkin~ here about fluid blood.
'(Continuing}''-And when they exist they can
pag·e 231 } only be regarded as purely fortuitous accompaniments, appearances similar to those found in
the bodies of suffocated perROnR, even the dotted ecchymoses''
-that is the same as petcchia-" on the lungs are frequently
met with in inspections wl1en death bas taken place as a consequenre of disease or accident. They can therefore furnish
no conclusive evidence of the kind of death and tbev scarcely
permit a witness to establish a presumption on tlie subje~t
1mtil bv a careful examination of the body he has ascertained
that tliere is no other cause of death, depending on organic
disease or on violence.''
I agree with that one hundred per cent.
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'' Thus the witness may have it in his power to state that
the appearances in the body are consistent with this kind of
death, that the body in all respects was healthy and sound and
that death was probably sudden as where, for instance, just as
food is discovered in the stomach.,.,
Q. You are agreeing i
A. No, you marked it and I am reading it.
Q. You agree with it¥
A. Let me finish it.
·with what I have read so far, with one sentence, I am in
agreement.
~

The Court: He alreadv said it once.
. The ,vitness: '' The presence of ecchymosis on
the surface of the lung may justify a strong opinion of death
bv suffocation when no other cause is discovered."
., My answer to that is that this is wrong. You may have
ecchymosis on the surface of the lungs in any one of a number
of diseases and shock states.
"These difficulties may become even more apparent in case
of children -alleged to have been overlaid or smothered by
accident in bed. ''
He states here how difficult it is to come to a conclusion in
those cases.
'' The medical witness should look :for the special indication in the lungs of suffocation.''
I say there are no special indications in the lungs.
'' The circumstances of which the body or bodies are found,
'' that is extremely important, and, '' the evidence of sudden
death of food in the stomach''-thnt is important.
The last: "The absence of anv other cause to account for
death, all these sources may fail and a medical opinion on the
case may become a little more than a conjecture.''
I agree with that.
'' Still, this may suffice when the evidence from extraneous
dircumstances is strong.''
page 233 ~ I will agree with that, when there is strong; evidence from extraneous circumstances pointing to
suffocation and there is notl1ing in the patholoQ,·ical finding·
that will support another reasonable cause of death, then I
would give it as my opinion that suffocation is at least a possibility.

page 232

By Mr. Hassan:
Q. Doctor, have you ever performed an nutopi;;? on a case
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of asphyxia where any or all of these three gross findings of
Dr. Dolan 's were present f
A. Yes, yes, many cases of asphyxia, ma11y cases.
Q. Have you ever found many where they were present?
A. Adults, many adults will have fluid, what is common in
everything; these are not criteria of asphyxia. These are
criteria that are non-specific. In infants these criteria are
absent. Infants who have been asphyxiated do not have many
petechia. They have fluid bodie~, it is true. Fluid bodies are
common in many conditions of infants.
Q. Answer one question ''yes" or "no". Have you ever
performed an autopsy on an infant where any one of the three
gross findings of Dr. Dolan 's were present?
A. ,vhat was the question?
Q. Have you ever performed an autopsy on an infant for
asphyxia, when you discovered finding of asphyxia, where you
found present any one or all three of Dr. Dolan 's
page 234 ~ gross findings f
·
A. vVhy, certainly.
Q. "Yes'', or "no"f
A. Yes.
Q. You have?
A. Yes.
Q. Now, Doctor, let's take tliis ca_sc; let's take this hypot11etical case. If a baby were wrapped in newspaper and
placed in a pa.per bag and left in the open and died slowly over
a period of time, out in the cold, would these three or any·
one of tlw three basic gross finding:s of Dr. Dolan be present
in the autopsy?
A. Well, I would say that it would be unlikely if a baby
were wrapped in paper and asphyxiated. I would say it would
be unlikely.
·Q. Slowly asphyxiated, was my case. Let's not change my
case. Keep mine, died slowly in the open field 1 wrapped in
newspaper.
A. ·why·, I would not deny that you may lmve petechia develop in an infant dying very slowly, but I consider it mo~t
unlikely that such would occur under the circumstances you
have described to· me.
Q. ·would you have distention of the lunq·, Doctor?
A. vVhat do you mean by distention of the lung·, in the term?
Q. What do you mean by distention of the lung·?
page 235 ~ A. To me the term hasn't g·ot any. particular
meaning·. It may mean the lungs were not col-
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lapsed. It may mean they were emphysemous-distentionI don't understand just what was meant by distention.
Q. Let me ask you, then, if you cut the air off from a person,
what happens to their lung·s when you cut off their aid
A. I haven't cut off a person's a~r. I have cut it off in animals .
.Q. I am talking about babies one week old.
A. All right. Babies who had air cut off to their lungs such
ns by strangulation or smothering, that I have autopsied,
11ave not shown petecliia.
Q. I am talking about distention of the lung and cutting
off the air. Stick to one thing.
A. They have shown pale lungs which were not materially
distended, not materially collapsed. They were pale, rela·
tively normal looking lungs.
Q. How would you describe them particularly, Doctor?
A. I would say that those lungs are not collapsed and not
congested and they are not normal.
Q. Doctor, if you cut that lung out and put it in a bucket of
water, would it sink or swim?
A. The lung of every child that has been alive
page 236 ~ would float.
Q. Then it would be distended 1
A. No, sir.
Q. Isn't that the test, Doctor f
A. No, no.
Q. What is the test T How do you tell whether there is air
in the lung or not t .
A. T~at wasn't your question. You asked whether the
hmgs were distended. Distended may mean were fluid with
blood. vYe assume that the lung of any child that lived for a
few days had air in it. There is a misunderstanding of what
you are asking.
Q. Then let's gef this. ·when you cut somebody's breath
off, the air stays in the lung, doesn't it, Doctor?
A. Sure.
Q. That is distended?
· A. No, I wouldn't call that distended..
Q. Call it what you want to.
A. 1Ve use the words distended in relation to newborns.
If it is born dead, the lungs are collapsed. If it is born alive,
the lungs contain air.
Q. Contain air?
A. Contain air. However; any baby who lived for a few
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days has to have air in its lung. If it lives a few minutes, it
will have air in its lungs. Any baby who has survived birth
will ordinarily have air in its lungs, with few exceptions when
the air has been reabsorbed.
page 237} Q. When that baby dies, wrapped in newspaper,
in a field, doesn't get any air, the air will stay
there if it is asphyxiated¥
A. It will stay there regardless of what he dies of. Everybody who dies has air in the lungs.
Q. The gross finding of disfontion, air in the lungs, whatever you want to call it, would be proper Y
A. It means nothing. I~very baby that ever lived for any
length of time will have air in its lungs, at autopsy; it means
nothing.
Q. But it would be present?
A. Yes, as present as the lungs. .A baby can't live without
air in the lungs.
Q. Though Doctor, this same baby, wrapped up in newspaper and placed in that brown shopping bag there, you heard
the testimony, left out in the open, slowly dying, would that
haby be apt to develop what you found on that, one of those
five or· six slides, a pinpoint of some kind of infection?
A. No, I don't believe that you can leave a baby-I will
put.it this way; I have examined the bodies of rqaybe thirtJ
or forty infants sent to me in garbage pails and bags. I have
studied their larynges. None of them showed this lesion. I
· <l.on 't believe it will develop in the matter of a few minutes
that would be required to suffocate a baby. This takes hours
for its development.
page 238 ~ Q. Let me ask you this question. If you, on a
cold, rainy February night, were to take your
clothes off, lay out in the field for a couple of hours in honeysuckle, would yori catch cold¥
A. Surely.
Q. Would you get a sore throat?
A. Surely, the next clay, hut not immediately.
Q. vVoulcl you develop an infection in your throat?
A. I mig·ht the next clay, a day later, but not in a few
minutes. I would get out of the paper bag, too.
Mr. Koudoulakos : I mo-ve that be stricken from the record.
That is an improper statement.
The Witness: I apologize.
The Court·: Motion denied.
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By Mr. Hassan:
·
Q. Doctor, as I understand on this slide, one of six, you have
found a pinpoint, not a pinhead, but a pinpoint lesion. Do you
think everything else aside, that that one pinpoint of lesion
caused this baby's death 1
A. 'Why, first of all, there are many changes besides the
pinpoint.
Q. Answer that question ''yes'' or "no'', if you please,
Doctor.
A. I don't say that pinpoint lesion ea·used death. I merely
say that pinpoint lesion-page 239

~

!fr. Nemeth: Just a moment.
The Court: "\Vait a minute. Let the Doctor
finish bis apswer to the question.
The "\:Vitness: I say that lesion that I show is evidence of
significant respiratory disease in this baby. There are other
changes in the larynx and elsewhere consistent with that inierprctation. This is just the dramatic change.

By Mr. Hassan:
Q. Doctor, did :rou see any other evidence besides this pinpoint of this disease in this child's respiratory system?
A. Not in the sections taken. I couldn't establish from the
sections taken that there was evidence of respiratory disease.
vVe often have to take many more sections from other areas
to establish that, such. as tonsils and mastoids.
Q. You didn't see it so you are just assuming it f
A. ·whenever I have seen a lesion like that in my material 1
careful study of the organs has shown many other changes in
other organs in the tonsils in the mastoids and there are other
lesions in the liver, the kidney, in the spleen. They are in the
thymus. There are other changes in this baby's tissues that
mean to me that the baby vrns sick.
Q. But you find in this particular section, the respiratory
section of a section slide, a sixth slide that were almost identically out of the same slice, only one pinpoint and you say you
are assuming tl1ere are other sections 1
page 240 ~
A. I have bad to cut slides thirty and forty
times to find one of these lesions. I say the presence of this lesion is important as esfa blishing· tl1e presence of
8ignificant respiratory disease. ,vithout this lesion, there is
still evidence of disease in the other organs. Thev are not
normal.
...
~
Q. Doctor, there arc in the re8piratory system, I under-

Viola Opanowich v. Commonwealth of Virginia.

189

Dr. Jacob W erne.
stand, among· these slides, and you know more about it than I
do, there are sections of all the various organs that are represented in this respiratory system.
A. There are lots missing.
Q. Lots missing!
A. There are no mastoids, no tonsils. Those are the two
important.
Q. Those that were, did you find anymore T
A. Yes, there was evidence of disease in those slides.
]\fr. Nerneth: Just a minute.

Mr. Hassan: Speaking of evidence of respiratoryThe Court: Wait a minute. He is making an objection.
Mr. Nemeth: I object to the way Mr. Hassan keeps cutting
him off. He asks a question and won't let him answer.
The Court: He does cut him off. He is justified in it to a
great extent. The Doctor doesn't answer the question asked
him. If he wants to answer the question, he should do so,
then explain later. He ought to answer the quespage 241 ~ tion.
Mr. Hassan: Thank you, your Honor.
Bv Mr. Hassan:
·Q. Doctor, did you examine the sections of lungs?
A. Yes, I did.
Q. Did you find infection in thaU
A. I found some of the small bronchi had some cells which
were consistent with the presence of infection. I found that
there were changes in the lung.
Q. Doctor:M:r. Hassan: Judge, I am going to have to object. He is
not answering my question. He is wandering· all over Jones'
half acre.
The Court: ·what is the question?
1\fr. Hassan: I asked himThe Court: Let's hear it read hack.
("Whereupon, the question and answer first above were read
by the reporter.)

The Court: Is that an answer to your question T
Mr. Hassan: I asked him if he found something in the
lungs. He said he found something in tlJe bronchi-I am an
inexperienced boy-
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The Witness: It is part of the lungs.
The Court: He said the bronchi are part of the lungs; it
is in the lungs. I consider that an answer.
page 242

~

By Mr. Hassan:
Q. Doctor, you say this baby died from an uppel"
inspiratory infection; is that correct f
A. I saidQ. Yes, or no, Doctor? Is that correct t Did you or did you
not say the baby died from an upper inspiratory infection Y
Mr. Nemeth: You Honor, please, I would like to enter an
objection to the question. He said it possibly could.
The Court: He is asking him now did he say it.
The Witness: I did not say it.

By Mr. Hassan:
Q. You did not?
A. I did not.
Q. Bear with me a moment.
_
Now, Doctor, what in your opinion is the mechanism of the
ea use of this child's death?
·
A. I will be glad to answer that, sir, if you will give me
opportunity.
Q. Tba t is what I asked you.
A. From the evidence that I have available, consisting of
two gross autopsy finding·s and the sections which have been
made available to me for study, I find that there are changes in
these organs that definitely tell me this infant was sick. Evidences of that illness were in the form of the larynx, the lesion
in the larynx, the windpipe. In the kidney there were changes.
Albumin was precipitated in the tubules.
page 243 ~ Q. I understand that is not telling me technically what pathologists mean by mechanism. He
is getting into something else. I as)red him for the mechanism
of this child's death.
The Court: I don't think he is answering the question. I
don't think you are answering the question.
Bv Mr. Hassan:
"
·Q. To put it in simple English, what killed this baby T
A. Well, I told you that I would answer it if you would let
me explain it in my own way.
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The Court: You explain it afterwards. Tell :us first what
killed the baby. Give all the explanation you want, when you
say what killed the baby.
The Witness: I believe from the evidence available that
the shock of a fulminating respiratory infection was the probable cause of this infant's death.
]\fr. Hassan: The next questionMr. Nemeth: Let the Doctor now explain how he arrived at
that.
The Court: No, if he wants t.o explain that, he can go ahead
and do it.
The Witness : May I explain it f
The Court: Yes.
The Witness: The reason I say that, first of all, this baby's
tissues were different than the tissues of a normal infant that
is killed instantly by known means of violence,
page 244 } such as drowning, suffocation, or smothering, in
that there is a congestion of the blood vessels of
many organs and many changes that distinguish these tissues
from the normal.
The second basis for my conclusion is this: That in several
hundred instances in my experience of infants showing the
Aame type of lesion, and the samP. changes, many were found
dead in bed and some were seen bv their mother to die in her
arms suddenly in a few seconds, 1:011 their eyes and die.
The Court: Let's don't describe any other cases. Based on
your experience can you draw your conclusions about this
case 7 We can't get into trying other cases and the symptoms
from other cases.
The Witness: Well, sir, I had to give youThe Court: You can base it on your experience, to draw.
vour conclusion. You don't want to describe the other cases.
· The Witness: I simply say that this change to me is proof
that there is severe di~ease which mav cause shock and rapid
or sudden death in infants, particularly. That is my idea
of the mechanism at the present time.
Bv Mr. Has~an:
·Q. Then, Doctor, wl1at caused this? A bacteria or a virus?
A. I wish I knew. Nobody knows.
Q. You didn't see anything, Doctor, to cause
page 245 ~ this, did you?
A. Nobody knows the cause of common respiratorv diseases for sure.
·
Q. But it is not a bacteria?

192

Supreme Court of Appeals of Virginia
Dr. Jacob Werne.

A. I think it is a virus. I think that bacteria are sometimes
implicated, but the most common respiratory diseases are of
unknown cause. Nobody .knows. "\Ve think it is a virus, manyof us. But nobody has proved the cause of this condition. w·e
are working on it.
Q. Did you sec a bacteria on that slide, Doctor Y
A. Those sections haven't been stained for bacteria. . One
wouldn't expect to see them.
Q. You didn't see any f
A. I didn't see any in this material.
Q. You are guessing again f
A. I am not guessing.
Q. You didn't see any bacteria, you didn't see any virus Y
Mr. Nemeth: Just a minute.
Mr. Sattler: Let the Doctor explain why there wasn't any.·

The Court: He did. He said it wasn't marked for it.
By Mr. Hassan:
Q. He said he didu 't stain for it.
page 246 ~ A. You may have millions of bacteria.
The
Mr.
The
The

Court: :Make your objections to the Court.
Sattler: I am sorry.
Witness: Will you let me explain t
Court: No, sir, I don't want you to explain.

By Mr. Hassan:
·Q. If I were to summarize what you have said, Doctor, in
effect, summarizing what you have said on cross examination here, you are telling us about the death of a child, that
you have no idea what killed it. Is that correct?
A. That is very, very wrong. That is not an appropriate
summary of what I have said. I have a reasonable conviction
of what killed this baby from the evidence available.
Q. Now, Doctor, are you prepared now to tell this Court
and this jury that that pinpoint infection killed this baby!
· The Court: He has already told you that the shock of the
fulminating respiratory disease killed the baby.
Mr. Hassan: No further questions.
RE-DIHECT EXAMINATION.
Bv Mr. Nemeth:
"'Q. Doctor, concerning the statement that you said that
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several slides were missing, is that correct f Did I understand
you to say that?
A. That is right.
Q. Did you ask Dr. Dolan if the specimens were
page 247 r available themselves?
A. Yes, I told Dr. Dolan I would be very much
interested in studying the rest of this larnyx because I believe
that if it were available, I might he able to find many more
lesions .
. Q. Did he tell you it was available 'f
A. He indicated to me that he didn't know, he thought that
he might find it some day, but because of the present state of
confusion existing, due to moving of his laboratory, nothing
was accessible.
Q. Did you make every possible endeavor to secure the
specimen from Dr. Dolan?
·
A. I hinted to him gently I would be very happy to see the
rest of this larnvx if and when it became available so that
r may take sections in the plane in which I have been accustomed to discover more lesions.
Mr. Nemeth: That is all, Doctor.
RE-CROSS EXAMINATION.
By Mr. Hassan :
Q. One question, please; if Dr. Dolan had gone to Brooklyn
or Queens, as you please, in a case of this kind, and come to
you in your official capacity up there, would he have been
given what you have been given here in the way of slides and
material?
A. Sir, I would hope that I would be as cooperapage 248 ~ tive with liim as he was with me.
Q. As a matter of policy, are you that cooperative in the Citv of New York?
A. I am in any jurisdiction.
Q. It is not true everywhere, is there, Doctor?
A. There are some of my colleagues that are not as cooperative as Dr. Dolan.
Mr. Hassan: No furtbe·r questions.
l\fr. Nemeth: That is nll, Doctor.
The Court: That is all.
('Vitness excused.)
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The Court: Do you have another medical witness there?
l\Ir. Nemeth: No, sir. I have a medical witness, not as to
pathology.
The Court: We were to allow you to put your medical witnesses on.
Mr. Nemeth: I understood we were hearing the rebuttal
and all medical testimony this evening.
The Court: That is the reason I asked you. Do you have
somebody else you want to call now?
Mr. Nemeth: No, sir, I have ·nothing further at this time.
Mr. Hassan: I would like to call Dr. Dolan back to the
stand, your Honor.
page 249 ~ The Court: All right.
· ·whereupon,
DR. WILLIAM D. DOLAN
was recalled as a witness by the Commonwealth, and having
been previously duly sworn, was examined and· testified
further as follows:
RE-DIRECT EXAMINATION.
Bv Mr. Hassan:
·Q. ·when Dr. Jacob Werne came to your Laboratory, what
was the condition of your Laboratory and your time when he
arrived?
A. vVell, he arrived at a very poor time because, as I hope
everybody in Arlington knows, we just opened a new wing
on the Hospital and in that beautiful new Laboratry, which
brought upon me the responsibility of moving a Laboratory
from my old quarters into the new one. And despite that,
every single slide, every piece of tissue, every bit of evidence
that I had was completely and unequivocally available to him
anrl anyone else that wanted.
·
Q. Did that include the larnyx Y
A. That included everything.
Q. Included everything 1
A. It included everything. It is still there. It includes the
slides on the stand and the tissue in my laboratory, the tissue,
everything else that he wanted to look at it for, he
page 250 ~ or anything, anyone.
Q. You had slides, dyes, microscopes, all available in your laboratory?

Viola Opanowich v. Commonwealth of Virginia.

195

Dr. William D. Dolan.

A. Every technical piece of equipment available in the best
laboratory in the United States is available right up there.
He could have had the use of that.
Q. Did he ask for that use Y
A. Everything he aske.d for, to the best of my knowledge,
he was given.
Q. After he spent what time with you he djd, what day did
he first come to see you?
A. I don't know.

The Court: He said he didn't know, two or three days ago.
By Mr. Hassan:
Q. Was it Monday, Doctor?
.
A. I got so stirred up about that question, you will have to
let me cool off an<l think. Todav is whaH
Q. The wing opened Tuesday afternoon, the ceremonies.
A. It wa-s either Sunday or Monday. It must have been
Monday that he came. Then be came back this morning.
Q. Did he say where he was going after he left you, Doctor,
after he examined your slides?
A. I think the first time he was going back home.
Q. He went back home? He was more interpage 251 } ested in going back home than he was in making
these sections, is that right i

lVIr. Nemeth: Objection.
The Court: Objection sustained.
By Mr. Hassan:
·Q. Doctor, you say you call it a pinhead; he calls it a pinpoint lesion that he has on this slide here.
A. Yes, sir.
Q. You say that?
A., Yes, I did.
Q. Doctor, what does that meant
A. To me it representg an incidental finding of wllich I was
aware and of which the many men that I have showed these
sections to are aware, and to my mind I could not say that
this lesion was of sufficient size, severity or extent to cause
death.
Q. Doctor, you see this diagram on the Board, here?
A. Yes, I did.
Q. Will you step up to the Board, Doctor, and describe so
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the jury will understand, the position of the bronchi, the
trachea, the larnyx and the lungs, the respiratory system t
The Court: Erase that right off that board if you want to,
Doctor.
The "'\Vitness: (Drawing illustration on the blackboard)
These are very poor drawings of lungs. These
page 252 ~ are the tubes which bring the air to the lungs.
·when the air arrives at the lungs, the purpose of
this whole mechanism is fulfilled. The oxygen is brought into
the body and the carbon dioxide is brought out. The whole
purpose of this whole, mechanism is to bring that in, here at
the top.

Mr. Nemeth: I object on the grounds it is irrelevant and
immaterial as to the discussion of the lungs.
Mr. Hassan: I will tie it up, if you will bear with me a
moment.
The Court~ Objection overruled.
Mr. Nemeth: Note my exception.
The "'\Vitness: There are two small folds of tissue called the
vocal cord. This whole rnechanism serves one more purpose
in that the air expelled through here, controlled by the opening and closing of this vocal cord, gives us the ability to make
noise and to talk. My conception- of respiratory disease,
which kills, is a disease which reduces the function of the
lungs and the function of the lungs is the exchange of oxygen
and carbon dioxide. Unless that function is impaired, I cannot see-but I may be wrong, but this is my honest opinionI cannot see ho~v any one, how this child rould have died except that this function was interfered with. The extent I
found in the lung would indicate to me that the oxygen was
deprived from these lungs, the mechanism was interfered with.
The only thing that we can find, the only thing
page 253 ~ tha.t I can find is right bere on one of these ser-..
tions. One of these cords in a section taken in
this manner, is this lesion which you saw in the microscope,
pinhead or pinpoint, as it might be. And six sections were
taken through here (indicating). And I believe they are
adequate. W c could take six hundred. Maybe we ,,1 ould find
something. I doubt it. And in only one of these sections was
this pinhead or pinpoint lesion found.
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I cannot conceive how .this lesion ohstrueted the air tl1rough
there, nor do I know of any other explanation for death on
tho basis of this lesion.
By Mr. Hassan:
Q. Doctor, the lady wanted to ask a· question.
The Court: The jurror has a question.
Juror Blanche Oldham: Could the baby cry, some one has
said, for several days; could that little place be caused from
the crying, constant crying of the baby?
The Witness: I frankly don't know. I do not believe that
the evidence is sufficient to support the contention that this
hole, which is probably as big around as my little finger, was
occluded by this lesion.
The Court: Have you finished your drawing, Doctor¥
Mr. Hassan: Not quite, your Honor.
By Mr. Hassan:
.
Q. This lesion you spoke about, the hole about
page 254 ~ as big as your finger, was this lesion on the inside
of the hole or on the outside of the hole that is on
that slide out there¥
A. No, sir, here is the hole the air goes in and the carbon
dioxide comes out. Here is this drawing of Dr. Vv erne 's.
This lesion was outside of the hole and did not impinge upon
the hole in order to obstruct the air. At least, I could not
see it.
Q. Do I understand from what you said, Doctor, that this
lesion as far as you can see, this pinpoint in no way obstructed
air going into this baby's lungs 1
A. No, sir.
Q. Now Doctor, then, in your opinion this child died from
asphyxia f
A. Yes, sir.
Mr. Hassan: No further questions.
RE-CROSS EXAMINATION.

By Mr. Nemeth:
·Q. .Tust a moment, Doctor; have yon heard of spasm of the
larnyx1
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A. Yes, I have.
Q. Have you had a child die of that Y
A. If it is severe enough, yes.
Q. Couldn't such a lesion in the larnyx cause spasm t
A. In my opinion, no.
page 255 ~ Q. When have you seen such a lesion in other
cases?
A. Most of the lesions I saw were those lJoctor Werne
showed me this afternoon.
Q. Have you ever seen one in your profession beforeT
A. No, sir, I have not.
Q. Then you are not actually qualified to form a diagnosis T
A. I am qualified as a pathologist to say in my opinion this
necrosis which is not in any way unique or specific nor could
occlude thatMr. Hassan: If he would let him finish, I would appreciate

it.
Mr. Nemeth: Go ahead. I am sorry. I apologize.

The Witness: In my opinion, this lesion which is garden
variety death of tissue, is not of sufficient severity, large
enough or extensive enough to cause the occlusion of that air
way.
Bv Mr. Nemeth:
·Q. Doctor, if it is so garden variety, or so common, why is

it you have never seen it before in your professional practice?
A. The garden variety is not in the sense in that it is common in the larnyx, no. It is garden variety in.that it is death
of tissue, as death occurs in the larnyx or the toe.
page 256 ~ Q. You s_ay you saw this and showed it to other
members of the medical profession Y
A. Yes.
Q. When was that, Doctor?
A. -within the last week, probably.
Q. Where?
A. Around Washington.
Q. When did you first see it Y
A. We saw it probably two weeks ago when we went over
these sections, two or three weeks ago.
Q. v\Then was the ahtopsy firAt performed f
A. In February, I guess.
Q. February of what day, do you remember?
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A. You know that probably better than I do. It is in one of
. those things.
M:r. Hassan: I might suggest it was February 14, for the
record, Valentine's D.ay.
Mr. Nemeth: The 15th, it was done.

BY Mr. Nemeth:
·Q. On your autopsy protocol you state that all microscopic
specimens and all organs were sent to the office of the Chief
Medical Examiner, Richmond, is that correcU
A. I don't think I said that. If I didQ. What did you sayf
·
A. If I did, I was in error, because some of
page 257 ~ them are still up there.
Mr. Nemeth : It is in error Y
. The Court: The autopsy? You mean the letter from Richmond?
Mr. Koutoulakos: The yellow sheet, .your Honor.
Mr. Nemeth: Not the yellow sheet, the white sheet.
Mr. Hassan: Here is a. copy.
The Witness: It is in that folder of mine.
By Mr. Nemeth:
Q. Did you say down here?
Juror: We can't hear the defense attorney.

By Mr. Nemeth:
.
Q. I say, Doctor, did you say "disposition of evidence",
what does that mean normally!
A. vVbat does disposition of evidence mean?
Q. What do you mean by that?
A. Where we sent those things pertinent to this case, I
would guess. That is probably a law form.
Q. That is right. Did you send the hyoid bone down there Y
A. Yes, sir.
Q. How is it you never mentioned that today on your examination at all?
A. If you had asked me, I would have mentioned it.
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Mr. Hassan: Your Honor, please, this is getting entirely beyond the scope of redirect exami-.
nation, jumping back to something he forgot when
he was cross-examining on the direct testimony.
The Court: . That is all right. I will allow it.

page 258

~

By Mr. Nemeth:
Q. Did you send it down to the Chief Medical Examiner,
Dr. Mann¥
A. I did.
Q. Did he ·perform any examination, clinical analysis of it f
A. He did.
Q. Did you receive a letter from him!
A. Yes.
Q. What was the letter!
A. I have it, there.
Q. ould you get it from your file T
A. Anyway, we sent it down to see what the date was, to
see what he thought about the hyoid bone. He didn't find anything in it, if that is what you mean.

,v

Mr. Nemeth: Do you have it¥
Mr. Hassan: We are going out to get it.
The Court: Do you have a copy of it theref
Mr. Nemeth: No, sir, I do not.
By Mr. Nemeth:
Q. What was the content of the letter, do you remember?
A. It said in essence that examination of hvoid
page 259 ~ bone was negative.
"
Q. · Why did you sent the hyoid bone f
A. To see if there was any fracture of it, because that is
frequently fractured in strangulation.
Q. You didn't find it Y
A. No.
Q. Did you see any external bruises about the lips or
mouth¥
A. No, sir.
Q. Any mark of rope around the neck?
A. No, sir.
Mr. Hassan: Your Honor, please, I want to object to this.
Dr. Dolan testified on direct examination that there WR~ no·
strangulation; there were no external mark8. It is not within
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the scope of the rebuttal testimony the Doctor put on here
which should be the limit of his cross examination now. He
is trying to make it appear now the Doctor didn't testify to
things, when be did testify on direct examination to the very
things he brings out now.
Mr. Nemeth: He asked him if he agreed with the cause of
death-what was the cause of death, he stated on his rebuttal
examination.
The Court: Dr. Dolan testified when he was first on the,
stand in regard to findings as to marks of external
page 260 ~ force. My recollection is he testified there were
none found.
The ·witness : That is correct.
The Court: That has been covered. Object10n sustained.
l\Ir. Nemeth : Note my exception, please.
The Court: If there is anything you for got to ask him
about, go ahead. That bas been covered.
By Mr. Nemeth:
Q. Doctor, we were originally discussing, I believe Mr.
Hassan called you back, the fact of your cooperation with Dr.
Werne. Is that correct?
A. I believe so, yes.
Q. You say that you gave him everything- you had or offered
him the use of everything you had, am I quoting you correctly?
A. That is right.
Q. Did he ask you whether you had the mastoids Y
A. He asked me whether I had a section of the mastoid; I
told him "no", had I one, I '"rnuld have shown it to him.
Q. Did you have any sections of the tonsils?
A. No, sir, I did not. I took many more sections than the
average routine pathologist would take in this or any other
case, as is our habit.
Mr. Nemeth: That is all, Doctor. Thank you.
The Court : Are you through f
page 261 ~ Mr. Nemeth: Yes.
The Witness: We have the letter there now.
Mr. Nemeth: I would like to introduce it in evidence, if
there is no objection on the part of Mr. Hassan.
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Mr. Hassan: In that case, we would like to have Dr. Dolan
back on the stand and ask him one or two questions about it.
RE-DIRECT EXAMINATION.

By Mr. Hassan:
Q. Doctor, you now have the letter that Mr. Nemeth asked
you about -having received from Richmond Y
A. I have.
Mr. Nemeth: May I glance at iU
It is February 24, is it¥
The ·witness : Yes.
Bv Mr. Hassan:
·Q. That is the letter, Doctor!
A. Yes.
Mr. Nemeth: I would like to have that shown as Defendant's Exhibit.
The Court: You offer that as an exhibit?
Mr. Hassan: The Commonwealth has no objection.
The Court: Defendant's Exhibit No. 1.
(Defendant's Exhibit No. 1 was received in evidence.)
page 262

~

The Court: Would you read this to the Jury,
Doctor?
·

The Witness: February 24, 1953. Department of Health,
Office Chief Medical Examiner, Richmond, Virginia.
·wmiam Dolan, MD, Pathologist, Arlington Hospital, Arlington, Virginia.
'' Regarding the baby Opanowich.
''Dear Dr. Dolan:
'' X-ray examination and section of above-captioned material, which consists of one hyoid bone, shows no fractures,
110 contusions and no hemorrhages.
''We are happy to have been of service to you.
''With kindest regards,
''Very sincerely,
"Jeffery T. Mann, MD, LLB, Chief Medical Examiner."
The Court : All right, sir.
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Are you through, Mr~ Nemeth f
Mr. Nemeth: That is all.
The Court: A.re you through?
Mr. Hassan: Through.
The Court: Thank you, Doctor.
("Witness excused.)
page 263

r

Mr. Hassan: Can we call it a day now, your
Honor?
The Court: You have another witness you want to put on Y
Mr. Nemeth: I wanted to be sure we were not going to have
any more medical rebuttal testimony here in this, particularly
as to the cause of death.
Mr. Hassan: I will let him cease worrying. We are through
with our medical testimony.
Mr. Nemeth: Show that in the record, your Honor, please.
The Court: You a.re througl1 with your medical testimonyf
Mr. Nemeth: Yes, as far as the cause of death. We have
some more medical te'Stimony, but not a pathologist.
Mr. Hassan: Your Honor, please, I don't like this statement in the presence of the jury.
Mr. Nemeth: A.s to the cause of death. I wasn't restricting
you to anything else. It is in the record as to the cause of
death.
The Court: Mr. Hassan will take the position, I suppose,
that he is tlp·ough with his medical testimony in chief. He is
certainly not going to bind himself, to cut himself off from
any rebuttal he may think is necessary, when you produce
some medical testimony of your own.
page 264 r Mr. Nemeth: The only medical testimony I
have is psychiatric testimony.
Mr. Hassan: I will object to this in the presence of the
jury, until the question I previously raised is ruled on by the
Court.
The Court: I suppose Mr. Hassan will take the position
he is through with his medical testimony in chief; is that right,
your Honor?
:Mr. Hassan: Yes, your Honor.
The Coui·t : He will not bind himself as to me·dical testimony, he may think he needs in that regard to rebuttal, when
he deems it necessary.
Mr. Nemeth: I would like to have the record show in event
the Commonwealth docs produce further rebuttal medical
testimony of non-psychiatric testimony, that we will be entitled
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to recess until such time to get our own expert here. We have
tried to finish tonight. That is the .reason we have been here,
is to finish in this particular field.
The Court: I will rule on your motion for recess when it
is made. However, my inclination would be that I would refuse it.
We will now recess Court until tomorrow morning at ten
o'clock.
Mr. Hassan: Thank you, your Honor.
("\¥hereupon, at 9 'oclock p. m., an adjournment was taken
until the _following morning, May 14, 1953, 10 a. m.)

•

•

•

•

page 265 ~

•
Arlington, Virginia,
Circuit Courtroom,
County Courthouse,
May 14, 1953.
The above-entitled matter came ou for trial, pursuant to adjournment, at 10 :00 o'clock a. m.

•
page 267

~

•

PROCEEDINGS.

The Court : Are you ready?
Mr. Hassan: Yes, your Honor.
Mr. Nemeth: Yes.
(The jury resumes their seats in the jury box.)
The Court: Call your witness.
Mr. Hassan: Mr. Warner S. Poole. He has not been sworn.
('¥hereupon, the witness was sworn.)
The Clerk: Ladies and Gentlemen, answer to your names.
(The Clerk thereupon called the names of the juror, each
answering "here.")
·
·
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Whereupon,
vVARNER S. POOLE
was called as a witness by and on behalf of the Commonwealth,
and having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION.
By Mr. Hassan:
Q. Will you please state your name and address so the jury
can hear you 1
A. Warner S. Poole, 3712 Taylor Street, Brentwood, Maryland.
·
Q. Please tell the jury where you work.
page 268 ~ A. Golden's Market, 774 South 23rd, Arlington
-Golden's Market.
Q. You are a delivery boy?
A. And grocery boy.
Q. Directing your attention to the week of February 9th,
did there come a time when you received an order from the
Defeudant, Mrs. Opanowich,. in this case f
A. Yes, sir.
Q. Do you recall what that order was Y
A. "\Vell, it was a case of beer and a case of Carnation milk.
We were out of the Carnation milk. It wouldn't be in until
Wednesday, until ordered.
Q. Did you make delivery that dayY
A. Wednesday, about noon.
Q. vVhat was it you delivered then 1
A. I think the milk, a special order.
Q. That on Wednesday Y
A. Vv ednesday.
Q. ·where was it received 1
A. At 1115, 18th Street.
Q. l\fore specifically.
A. The room, in the kitchen.
Q. In the kitchen°/
A. Just in the kitchen.
Q. At the time you received it, did you hear anything?
A. No, I didn't.
page 269 ~ Q. You did not t
A. No; I did not.
Mr. Hassan: No further questions of this witness.
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If your Honor please, your indulgence, I understood there
may be some confusion.
By :Mr. Hassan:
·
Q. "\Vould you please repeat the day that you received that
order?
A. On Monday. But we were out of it, so I took a special
order for Wednesday.
Q. What time of the day was thatY
A. I wouldn't know. It was in the morning.
Q. In the morning on Monday, you received the order Y
A. Yes.
Q. You say it was on vV ednesday !
A. Yes., shortly after noon.
CROSS EXAMINATION.
By Mr. Nemeth: ·
.
Q. What was the date of the Wednesday?
A. The date7 I think the 11th.
Q. ,,That month Y
A. February.
Q. 1953!
A. Yes.
page 270

~

(Witness excuse~.)

Whereupon,
PETER OPANOWICH
was called as a witness by and on behalf of the Commonwealth,
and, having been duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
The Court: You were sworn before f
The Witness: Yes, for tbe Commonwealth.
By Mr. Hassan:
Q. "\Vill you please state your name and address for the
Jury?
A. Peter Opanowic.h, South 18th Street, 1115, Arlington.,
Virginia.
Q. Are you related to this defendanU
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A. My wife.
Q. Your wife?
A. Yes.
Q. Mr. Opanowich, directing your attention to the burial of
a baby, did you have anything to do with the burial of a baby?
A. Of course, I did.
Q. What was that?
A. Because I am the father, I buried the baby, and my son.
I had him hurried.
page 271 } Q. I didn't hear Y
A. It was my son.
Q. You burried it?
A. Yes., sir.
Q. Where and when did you burry itf
A. Arlington Cemetery.
Q. Do you remember the date, Mr. Opanowichf
A. That I don't remember exactly the date.
Q. You don't remember exactly the datet
A.. No, unless I refresh it.
Q. WhaU
·
A. I don't exactly remember the date.
Q. Do you remember when the baby was born, Mr. Opanowich Y
.A. Of course I do.
Q. The baby did live a whileY
.A. Yes.

Mr. Hassan: No further questions.

CROSS EXAMINATION.
By Mr. Nemeth:
.
Q. When did you first find out about the baby coming, Mr.
Opanowich?
A. I don't understand you.
Q. You say you knew about the baby Y
A. Yes.
page 272 t Q. When did you first learn that your wife was
to have a baby? ·
A. I think it was on the 4th, the day I came from work.
Q. You misunderstood me. When did you first learn your
wife was going to have a baby?
A. When she was going to have a baby 7
Q. Yes.
A. Oh, about seven or eight months ago.
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Q. Could you approximate the monthf
.A. Well, it was really after the date I married the lady. I
expected to have a child most any time.
Q. Did you want the child, Mr. Opanowich f
A. ·what?
Q. Did you want the child f
A. Of course I do. I still want it.
Q. You say the baby was b'ltrried in Arlington Cemetery!
A. Yes., sir.
Q. Under what rig·ht was it burried in Arlington Cemeteryt
A. What?
Q. What right? How was it burried ¥
A. I think I am-I think I am authorized because I am a
Master Sergeant of the United States Army.
Q. How long were you in the United States
page 273 } Ariny,, Mr. Opanowich?
A. Thirty years.
Mr. Nemeth: That is all.

(Witness excused.)
Mr. Hassan: If your Honor, please, I would like to ask the
Court's indulgence while I wait for my next witness.
Mr. Nemeth: Could we recess 1
The Court: Yes.
(Tl1e jury leaves the Courtroom.)
J.\fr. Nemeth: Your Honor, please, we are going to send for
a medical witness, a psychiatrist. He is subject to call.
Mr. Hassan: Now we would like to find out about the issue,
your Honor.
Mr. Nemeth: Certainly. Of course, you can find out about
it when he g·ets on the stand, too., Mr. Hassan.
Mr. Hassan: Are you now going to tell the Court you are
going to come in with an insanity defensef
Mr. Nemeth : The word has been used strictly by the prosecuti<;m, not by me.
Mr. Hassan: I don't appreciate the hedging of defense
counsel, your Honor. I think he ought to ·be compelled to state
whether or not he is making such defense. The Commonwealth is entitled to know. The Commonwealth is not prepared.
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The Court has psychiatric testimony in this at
tl1e request of this defense. That should have
been final The issue was settled.
l\Ir. Nemeth: Vfould you indulge me one moment,
The Court: 'rhe motion was made bv the Commonwealth to
require the defendant to state whethe~ or not she will enter
a plea of insanity at this time. That is the point we have to
argue right now. -Do you object to the Court requiring you
to do that, I suppose f
l\Ir. Nemeth: I object to the Court inquiring whether I have
a plea of that type¥
The Court: Yes.
Mr. Nemeth: Your Honor, please, I never alleged Mrs.
Opanowich was insane. "\Ve never maintained it as a defense
at the time of the original trial; however, if we did, the order
of this Court which was entered on the 16th of February, 1953,
says that: ''Dr. Albert E. Marland, Dr. Elmer Klein and Dr.
Fred A. Moss be and l1ereby are, appointed to examine the
defendant and make such investigation of the case as they
deem necessary, and report to the Court the condition of the
defendant at the time of their examination."
The Court never instructed the psychiatrists who were retained to investigate as to the time of the commission of this
crime. vVe have not said that. We are showing, rather we
are using psychiatric testimony to explain certain
page 275 ~ aspects of this case.
The Court: The motion of Commonwealth is
to require the defendant to state whether or not she desires
to enter a plea., desires to defend on the ground of insanity.
That is his motion. You object to the Court granting that
motion 1
l\fr. Nemeth: There is no provision in the Code wherebyThe Court: That is what I want to know. I want to have
it argued. I don't care about the order the Court entered. It
comes under the general plea of not guilty.
l\:Ir. Koutalakos: No, it doesn't.
The Court: I am inclined to agree with you. I would like
to know wlrnther either the Commonwealth or the defense have
any authorities on the question or any sections of the Code
they want to look at.
l\fr. N emetb: Title XIX, Section 213 of the Code, your
Honor., please, case of ·woocls v. Common-wealth.
The Court: Title XI.Xf WhaU
Mr. Nemeth : I think it is Section 213, your Honor, please.
I would also like to cite the Court Section 493 of Volume I,
Second Edition of the Criminal Trials of Virginia, by Lee,
which states, if I may read:
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"The defense of insanity at the time of the commission of the offense may be made under the plea
of not guilty. When the accused is acquitted by
. reason of being so insane, the verdict shall state the fact. If
the Court deems the prisoner dangerous, he may commit him
to a hospital for the insane.''
page 276

~

There are several cases cited under that., under the authority, the latest case being the case of Woods v. Commonwealth,
146 Virginia, 296.
J.\tir. Hassan: I would like to get this straightened out. The
Commonwealth is not saying that this defendant cannot raise
under the plea of not guilty, th~ defense of insanity. What
the Commonwealth is saying that the burden of the defense
of insanity is on this defendant. If that defense is going to
be raised, the Commonwealth is entitled to have the opportunity to be able to defend on that issue. Unless they state
whetl1er or not tliey are raising that defense, the Commonwealth is taken at a g·reat disadvantage. The Commonwealth
has understood since this defendant made the original motion,
that the question of insanity should be examined prior to trial
and the ·statute trial shall stop, and this Court in its discretion
did name a commission to examine., that such a defense was
not going· to be raised. The defendant knows full well and
has read the reports that those psychiatrists made in this
case, which were a findinp: of sanity at the time of the alleged
crime and finding of sanity at the time of the expage 277 ~ amination.
.
I believe this is taking the Commonwealth hy
surprise, unless he will elect and give it opportunity to prepare itself for the burden that will fall on it in such defense.
Mr. Nemeth: Nowhere in the common law of jurisprudence
has it ever been placed upon a: defendant to help the prosecution prove the defend ant guilty. That would be carrying the
ends of justice to a far extreme. The Code definitely states
in the case of insanity at the time of trial, yes. I agree with
the Commonwealth's attorney at that stage. There the same
jury would be empanelled to decide whether the defendant was
sane at that time, at the time of trial.
If they so find, of course, insanity at that time, that would
end the matter. Here we haven't even alleged any such thing.
"\Ye haven't alleged to this date, and I don't propose to tell
the Commonwealth my entire plan of defense. I don't believe
I am forced to do so.
The Code., Title XIX, Section· 213 definitely says that the
jury may find in their verdict, if such is the case, that is tern-
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porary insanity or insanity at the time of commission of the
crime. But I am not going to be placed in the position of telling the Commonwealth, unless this Court orders me to· do so,
what my plan of defense is. I have stated my position clearly,
unequivocally at the time I made my opening
pag·e 278 ~ statement.
I think the Commonwealth would very much
like to put the defense in the position of laying all of my
cards on the table, which I do not propose to do unless ordered
by the Court.
Mr. Hassan: I think there is confusion between what jury
tries the issue of insanity, if I understand the Code sections,
and the Code ref erred to it. As the trial stops,, the Court can
appoint another jury to determine the issue of sanity. That
can be determined by the jury if so desired. The actual trial
jury is not the jury to determine it, as I read it. I think in
lieu of that, on the motion of the defendant when it was considered prior to the trial, instead of the jury, has submitted
that to a panel of psychiatrists, that that issue bas been determined and is not one for determination by the trial jury.
Mr. Nemeth: I would like to point out to the Court, the
panel was never instructed or ordered by this Court to make
any examination at the time of the commission of the crime,
only at the time of their examination.
The Court: We will take a recess while the Court studies
the issue.
(Whereupon, a recess was taken.)
Mr. Nemeth: Dr. Perretti is here. I want to say he is present in the Courtroom. I want to ask that he remain.
The Court: I understood there was no objecpag·e 279 ~ tion to the medical witnesses remaining in the
Courtroom. So be will not be excluded unless
some particular motion is made.
In reference to the point of argument., are there any further
matters you want to submit to the Court Y
Mr. Koutoulakos: Here is a case. In view of the statute,
I have the case here. It is a Maryland-Virginia case. Comrmonwealth v. ,John Tyree, 2 Vir~inia Case~, 262.
It says: If there is a reasonable doubt as to the insanity of
the prisoner at the time of the trial, after a jury is empanelled,
it is the duty of the Court to suspend the trial and to empanel
another jury to inquire into the fact of such sanity. And if
it be found that the accused was insane at the time of trial,
this same jury should inquire whether or not he was insane
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at the time of the alleged offense. And if they :find themselves,
it will be a good defense to prosecution., but if the jury find
him sane at the time of the verdict, the case in chief should
proceed.
It cites several cases. I got out the case of John Tyree. I
couldn't make heads or tails of it. I will be honest with the
Court.
The Court: I have looked at it. I looked at the cases while
I was out. I think this was prior to the existing statutes. I
am not sure.
(The Court exapiines said citation.}
The Court: I think it is rather intricate in its
discussion of this thing. It has got a tenuous application. But it a1ises out of the fact that this
man was a slave.
Mr. Koutoulakos: Yes, sir.
The Court: That is, he was indicted as a free man. He
actually was a slave. As I get the picture, if he was guilty
of rape as a free man, he would get life imprisonment. If be
was guilty of rape as a slave, he would get death.
When he was called upon to plead, he clidn 't raise the question of slavery. Somebody else raised it for him. The question of slavery is in the eyes of this Court, a case of non
compos mentis, a case of not being sui juris, which makes it
similar to being a lunatic.
So it says when the accused is brought before the Court 1
there is reason to believe he is a lunatic or idiot, will not answer the indictment, the Court will empanel the jury, et cetera.
That difference they are talking about there is the same
thing that exists in t11ese statutes, I think. It has to do witl1
the incapacity of a man to defend himself at the trial, not to
his incapacity to commit the crime.
As I understand the Commonwealth's argument in this case
has been addressed to two things, the first of which I can dispose of rather quickly, and that is that this matter has already
been adjudicated. There basn 't been any adjudipage 281 ~ cation of sanity or insanity in this case. No Judge
has pronounced anything about whether she is
sane or not. There has been a commission appointed. and the
commission under the Section of the Code under whi~b it was
done, as I see it, is very limited in its duties. And it can only
be appointed at a very specific time.
Under Title XIX, Section 202, which is the Section under
which the commission was appointed, it says, if prior to the
page 280

~
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time of trial of any person charged with crime-if either tbe
Court Qr attorney for the Commonwealth has reason to believe that such person is presently in such mental condition
that his confinement in a hospital for. the insane or colony for
the feeble-minded is necessary for the proper care and obser,ration, the Court of judgment thereof may, after hearing
evidence on the subject., commit such person, if a white person,
to _any state I10spital for the insane best adapted to meet the
needs of the case, et cetera.
This says that the Court in its discretion may appoint one
or more physicians skilled in the diagnosis of insanity, or
other qualified physicians, not to exceed three, to examine the
defendant before such commitment is orde1·ed, said physicians
to make such investigation of the case as they deem necessary
and report to the Court the condition of the defendant, at tl1e
time of the examination.
That is just wlrnt Mr. Nemeth says the order ordered him
to do, to report at the time of their examination.
page 282 ~ Tl1is g·oes on to say that a_ copy of the complaint
or indictment attached by the Court to tl1e commission, which included as far as possible a personal l1istoryet cetera.
That is a provision when the Court prior t.o the trial., or tl1e
attorney for the Commonwealth raises tl1e question prior the
time the trial starts.
The next session is, if a person who is held for trial sees
reas011 to doubt his sanity or mentality at the time at w11ichyou notice that is the specific time-at w11ich he would be tried,
it shall suspend the trial and then proceed as prescribed in the
foregoing· section and appoint a commission, or it may em-·
panel a jury to inquire into the fact of the sanity or mentality
of such person.
After they arc com1nitfP..ed. it says in tho next sentenr-e, "ff
any person so removed to the Department of the Criminal
Insane a~ the proper hospital is, in the opinion of the Super~
intendent, not insane-'' even tboug·h they are committing him
down there, '' If such person., if insane, has been restored to
sanity, the Superintendent shall give ten days notice to· the
Clerk of Court from which such person was committed and
shall send bim back to the jail or custody from which lie was
removed, where he shall be held in accorda11ce to terms of the
process where he was originally committed or confined'', indicating· even though they may find llim insane at that time,
when he com0s into the hoRpHal, they have still
page 283 ~ got to bring· him back and try him on the question
of whether he committed the crime or not.
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The next Section rnys : "If the jury or the Commission find
accused to be sane at the time of their verdict, they shall make
no other inquiry. And the trial in chief shall proceed."
If they find them sane at the time they examine them, they
are not required to., nor authorized to examine and determine
,vhether they were sane at the time the crime was committed
and they obviously don't do that. They obviously intend that
question to remain open to be decided by the Court.
.
Now, if they do rncl tliem insane at the time they examine,
then they are called upon to go on, by the next sentence, "If
the jury find he is insane or feeble-minded at the time of their
verdict, tbey shall further inquire whether he was insane or
feeble-minded at the time of the alleged offense. If they find
lie was also insane or feeble-minded at the time of the alleged
offense-" that power exists by the way only in the jury, not
in the commission-'' the Court may dismiss the prosecution
and shall order him to be removed thencl~ to the Department
of Criminal Insane at the proper hospital.''
There hasn't been any adjudication about this matter. Nobody lrnd any authority to make any adjudication.
pag·e 284 ~ There lrnsn 't been an adjudication. If there had
been an adjudication, it would only have been confned to the time at which the examination was made.
The question of whether it can be raised under a plea of
not guilty, seems to be well-settled both by Title XIX,, Section
213, and by the case of Wood against the Commonwealth, and
Stover against the Commonwealth.
The question of whether. the Commonwealth is put at disadvantag·e by that procedure and refu~al on the part of the
defendant to indicate whether or not it will rely on such defense is not a problem of this Court that this Court bas any
ability to do anything about. That is the law. If be has got
a right to show it under a plea of not guilty, he bas a right to
show it under a plea of not guilty. That is all there is to it.
You are not in any different position than you would be if
you were to claim alibi. Lawyers; some lawyers in this State
have been g·oing down to the Legislature for years trying to
get the Legislature to require the defendant to plead alibi.
Every time it is brought up it is knocked down and they have
never been able to get it in. This has never been able to be
put in the statutes. ·
Mr. Koutoulakos: Might I be permitted to say something
for the Commonwealth on that point, as to what duties the defendant has when a plea of insanity is raised Y
The Court: She didn't file a plea of insanity.
page 285 ~ She filed a plea of not guilty.
:Mr. Koutoulakos: That is what I am saying. I
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consider that to be an affirmative case. I consider the burden
to be on him. Unless he pleads it, he can't raise it.
The Court: That is where you and I disagree. The burden
is on the Commonwealth to prove the sanity. There is a presumption that she is sane, and you are aided by that presu~ption. And tl1ere would have to be a burden of proceeding to
produce some evidence., I think, to justify a verdict of insanity.
But the burden of proof is on the Commonwealth to prove the
ability of the person involved to commit the crime. If you
show me anything to the contrary in the State of Virginia, I
would like to see it.
Mr. Koutoulakos: I don't find a Virginia case in point. It
said the Virginia decisions agree to those adhering to the old
and well-settled doctrine in England, that the burden is on the
defendant to establish his insanity to the reasonable satisfaction of the jury, and it goes on to say, citing State v. Cook,
69 West Virginia.
The Court: Then they say this, which is the point that disturbs me: ''But the prevailing rule seems to be that an allegation-" an allegation, not some hidden thing they are going to pull out of pocket at the time of trial-" that the allegation the defendant is insane is a statement of an independent
fact. .And in its nature it is a plea of confession
page 286 } and avoidance, hence if insanity is pleaded as a
defense., the burden of proof is on the defendant
in conformity with the general rule, that he who asserts any
affirmative fact has the burden of proof.''
That is what we are claiming here, this is an affirmative
plea. I think be has to come forwardl with it at the beginning
of the trial, otherwise he is estopped from raising it. There
is a presumption in favor of sanity of every man until evidence he is of unsound mind is introduced. This presumption
applies in all cases, criminal a~ well as civil.
The Court: I don't know the date of that case. Here is
Wood v. Co1nmonwealth, that the accused was not prejudiced
by the report, in as much as bis mental condition at the time
of commission of the offense was put in issue by his plea of
·not guilty.
The motion is denied.
The Stover case is the same thing.
Call your next witness.
(The jury comes back to the Courtroom and resume their
seats in the jury box.)
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page 287

r

Whe:reupon,

AL GOLD-EN
was called as a witness by and on behalf of the Commonwealth,.
and., having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION.
By Mr. Hassan:
.
Q. Please state your name anc;l addre.ss f
A. Al Golden, 774 South 23rd Street, Arlington ..
Q. What is your occupation¥
A. Grocer.
Q. By directing your attention to the 11th day of February,.
1953, did there come a time when you had a conversation with
the Def endant1 Mrs. Opanowich ¥
A. I don't know what date the 11th falls out on.
Q. Wednesday..
A. Wednesday! I was called ...The question was raised did
the milk come in at the time. I said it was here at the time.
Q. What milk was thaU
A. Carnation. milk. It was ordered, a case.~ .
Q. A case?
.A.. Yes.
Q. What was the conversation concerning the Carnation
milk?
A. The party wanted the milk that morning. I
page 288 ~ told them that we had it, and would deliver it by
noon. It would be at that time. In other words,
it just came in off the order. We didn't have it in at the time
when she placed it the first time. That was on a Monday. We
told her we'd have it in Wednesday. She agreed she wanted
it Wednesday.
·
It came in sometime W cdnesday morning. I don't know
exactly what time it was.
Q. ·when she called you on ·Wednesday, do you recall exactly what she told you?
A. I don't exactly remember the words. It was in ref ere nee
t.o the milk, that she wanted the milk. I told Iler she'd have
it by noon. In other words, it-tl1at 1s the only thing I remember. She inquired whether the milk came in at the time.
Mr. Hassan: I am taken by surprise by tlJis answer. It is
not in conformity with what I was told a few days ago by this
same witness. I would like the opportunity to ask him que~tions on cross examination.
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By Mr. Hassan:
Q. Mr. Golden, did you talk to me a few days agoY
A. Yes, sir.
·
Q. Did you talk to me two days ago in the store Y
A. That is correct.
Q. At that time did you tell me on Wednesday,
page 289 ~ February 11th, Mrs. Opanowich called you to
cancel the order for Carnation milk Y
A. Never told you that.
Q. You didn't tell me that f
A. You asked me the question was, did she call to cancel
the milk. I didn't say she cancelled the order. I said "No,
we didn't have it.'' She called for the milk, milk and beer.
I don't remember exactly.
e told her we didn't have the
milk at the time, it would be in "\\Tednesday; when the order
comes in-niy order comes in usually on w· ednesday, I ordered
for her.
The milk didn't come in until late. ,vhat time it came in I
don't remember exactly. She called. At the time I said I
couldn't get it right away, the boy was out delivering at the
time. I never saidQ. Who was present when I talked to you Y
A. Some officer.
Q. "\Vas it Detective Kadel who talked to you previously?
A. I think it was.
Q. Did you or did you not-please answer yes or no-tell
me Mrs. Opanowich asked she'd like to cancel the milk if it
was not there, if you didn't have it, cancel it f
Answer yes or no.
A. If you are trying to make me say yes or noQ. Did you or did you not say that to me at
page 290 ~ that time? Yes, or no f
A. Say the question again.
Q. Did you not say to me that Mrs. Opanowich called you
and said that if the milk was not in, to can~cl the caRe of Carnation milk, but if it was in, to ~:o ahead and send it?
A. If you are going to put it that way, she wanted the milk
that morning-.
Q. Answer me yes, or no. Please answer me yes, or no.
Did you or not tell me that?
A. I imagine so. You are getting me confused.

,v

Mr. Nemeth: I object. He can lay t]ie foundation of impeachment, put it on in a correct manner., it goes to the weig·ht.

218

Supreme Court of Appeals of Virginia

.Al Golden.
He can put a witness on to impeach this witness that has been
declared hostile by the Court.
Mr. Hassan: I am asking· for a "yes", or "no'' answer.
I don't think this objection is anything but a speech to the
jury.
. The Court: I think he has a right to make an objection at
any time, sincerely made.
T overrule the objection.
Mr. Nemeth: May I note my exception to the way it is
stated Y
The Witness : Are you referring to me 1
The Court: I wasn't ref erring to you. He asked the question; you answer it.
page 291 ~
The Witness: He puts it in such a way I don't
know whether yes or no at the time-the way he
asked me the question, I imagine I said she didn't want the
milk, she didn't want the milk in respect that she wanted it
that morning. If I didn't have it, she is going to get it elsewhere.
That is the only thing I could tell you.

Bv Mr. Hassan:
·Q. She did tell you that¥ You did tell me, if you don't have
the milk, forget it; is that right Y
A. She said if you don't have the milk forget it, but I will
have to get it elsewhere. I told her I had the milk and was
sending it out that morning to her. What time it went out I
don't recall now. I can't tell you exactly what time anything
goes out of my place.
Q. vVould you tell me whether or not you said anything to
me two days ago about her getting the milk elsewhere¥
A. I couldn't recall, honestly. Because I spoke to you
that one time that day you came down. We were discussing
it in the store. I don't recall exactly what I told you, to tell
the truth. After all, I spoke to you on the side when I was
busy in the store waiting on people, different things in the
time, if you don't recall yourself.
You may have said that to me. I grant you that, as far
as that is concerned. My mind wasn't on exactly
1:>age 292 ~ what you were talking to me. You were talking
with me about reference to the case coming up
l1ere.
Q. Talking to you in reference to coming and testifying?
.A. Yes.
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Q. I asked you the story. You told me something. Can you
tell this Jury what you told me?
A. I don't remember. I couldn't tell you no story, because
there was no story to it. The only thing I know, she called
Wednesday for the order. She asked if the milk was in. I
t.old her the milk was coming in. She said, ''Well, I thought
if you didn't have it I'd have to get it elsewhere.''
Q. Did you tell me that two days ago Y
A. I don't know. I can't remember everything I said. I
am awfully sorry.
Mr. Hassan: No further questions.

CROSS E...."'U.MINATION..
By Mr. Sattler:
Q. You are a little confused in your testimony. I want to
recap it in my own mind.
·when was the first time regarding this particular order\
Mrs. Opanowieh called f
A. As far as I know, she called on Monday.

Mr. Kostik: I object unless he can prove he received the
call.
page 293 ~ The Court : He already said he did.
The ·witness: It is my place of business. I
have three or four people answering telephones in the period
of day. I don't know if I ~nswered personally the call, or
someone answered the call. I know things like that go on at
my place of business all the time.
By Mr. Sattler:
Q. Did you receive this call, yourself Y
A. I think I did.
Q. At that time, among· other things, you testified she
ordered a case of Carnation milk V
A. She ordered case of Carnation milk on Mondav.
Q. Right.
~
A. I told her man at that time we didn't have a solid case on
lmnd; we would have it on Wednesday.
Q. So she called on Wednesday. Then you told her that
it wasn't in yet; it was coming in; it would be delivered by
noon?
A. That is right.
Q. When she said something to the effect, ''Don't deliver
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it,'' that part of the business, was that because she no longer
·
wanted the milk! Yes, or no.
A. No. The way she spoke ·to me over the phone, I anticipated they wanted to get it somewhere else because I didn't
have it at the time she wanted ·it.
page 294 r Q. In. other words, "You deliver it now, or I
get it from somebody else.''
A. I imagine if you want to put it that way.
The Court: Don't imagine. Tell us what happened.
The Witness: I am trying to tell what happened.
By Mr. Sattler:
Q. Did there. come a time you actually delivered that case
of milkY
A. Delivered that day, Wednesday sometime. I don't remember when.
Q. Who delivered it Y
A. My driver.
Q. What is his name?
A. Mr. Poole.
Mr. Sattler: No further questions.
Mr. Hassan: Detective Kadel, please.
Never mind. We don't care. We don't want him back.
(Witness excused.)
Your Honor, please, that is the Commonwealth's case. The
Commonwealth rests.
Mr. Nemeth: Your Honor, please, I would like to make a
motion.
The Court: Let the Jury go out.
(The Jury leaves the room.)·
Mr. Nemeth: .Your Honor, please, at this time
the Defense would like to make a motion to
strike the evidence dismiss the case, on the
grounds that the Commonwealth has failed to prove the
corpit.s delecti as required by them beyond all reasonable
doubt.
Now the corpits delecti, first he must prove that:
One, a homicide or a mu_rder bas taken place; that the deceased is dead as a result of murder.
page 295

r the
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Two, that the criminal agency involved was the Defendant.
Both of those burdens of proof of the corpus delecti must
be borne by the Commonwealth beyond all reasonable doubt.
Now, what have we here to show beyond a Teasonable doubt
that this baby met a death as a result of homicide? We have
testimony adduced by the Commonwealth to the effect that
the baby was dead. Dr. ·welbnrn said he certifies that. He
was asked what was the cause of death, and he did state asphyxiation, probably by smothering.
On asking him how he arrived at such a diagnois or opinion,
he said he wasn't a pathologist, and, of course, couldn't state
how he arrived at it, although he certified it.
The next witness in that particular chain was Dr. Dolan,
who testified he had perfomed a pathological examination in
a postmortem, and determined that the baby had died of asphyxiation, a cutting off of the air, as I believe much was made
of.
page 296 ~
On cross examination, of course, he admitted in
all types of death th~y die from the cutting off of
air; that asphyxiation is common in all types of death. It is
an estopping of the circulatory system.
He said probably by smothering. I asked him, of course, on
cross examination, the Court will recall, did he find any indication of a rope around the neck, cloth, cotton in the throat
or nose7 And he said, ''No.''
No evidence from the witness stand at all indicated that this
baby died as a result of the Defendant's action.
Mr. Hassan made quite a bit of a statement out here in front
of the ,Jury, but none of Mr. Hassan's statements, of course, ·
are evidence that go to the weight.
"\Ve have no connection directly .with the death of this baby
on the part of the defenda.nt. The CommomYealth hns ~hown
that she had a bahv, bv medical examination. She told the
Doctor she had a baby: The statement introduced by her in
no way implirates her in a murder of a baby or anyone else.
It savs the babv died in bed.
Th·e Commonwealth attempted to prove, h~r the very wea l~eRt
circumstantial evidence, that the defendant committed a crime.
We are not chargimr her today of clisposin~ of a. body in a
field. vY e a re certainly not cl 1 arging lier with failing to report
a birth to the proper authorities. Sbe is bein~
page 297 ~ tried for l1omicide.
There isn't one chain of evidence, there isn't fl
scintilla of evidence to eonnect her with the direct crime of
murder, not even circumstantially.
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For that reason, I ask the Court to grant the motion.
The Court : Motion is denied.
Mr. Nemeth: Note my exception for the reasons stated.
The Court : Are you ready?
Mr. Nemeth: Yes, sfr.
(The Jury returns to the Jury Box.)
·whereupon,
DR. AMINO PERRETTI,
was called as a witness by and on behalf of the Defendant,
and having heen first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION.

,....,

Bv Mr. Nemeth:
.,Q. ·wm you state your full name and. address Y
A. My name is Amino Perretti. I reside in the city of
"\Y ashington, 1475 Euclid Street, ~ orthwest.
Q. ·what is your profession?
A. I am a Physician and Psychiatrist.
Q. ·where are you employed at this time?
A. Employed as Assistant Chief Psychiatrist at Gallinger
Municipal Hospital, Washington, D. C. I have
page 298 ~ been a Psyc.hiatrist there since July 21, 1936.
I obtained my original experience in New York
City, where I graduated from Medical School some years ago,
1922 to be exact. I interned, practiced medicine for a while,
then studied ·PsycLiatry, then took a Civil Service examination
and obtained my present employment as a Psychiatrist.
At that time I was title of Clinical Director of Psychiatry
at Gallinger Hospital. I have been there all these years, examining patients day in and day out, week in and week out,
civil cases, criminal cases. I have testified innumerably.
Q. Did you make an examination of the Defendant in this
ease, Viola Opanowich 1
A. I have.
Q. Did you conduct a mental or physical examination?
A. A mental examination was conducted on this Defendant.
Q. ·would you state the elate of such mental examination,
and the duration of the interviews, if any?
·
A. I examined-I conducted a mental examination upon

Viola Opanowich v. Commonwealth of Virginia.

223

Dr. .A:mino Pen·etti..
Viola Opanowich in her home in Arlington, Virginia, on the
following occasions, namely:
April 28, 1953. · I examined her, interrogated her, two and
one-half hours.
April 30, 1953, an hour and fifteen minutes.
May 2, 1953, one hour.
page 299 } May 6, two hours, May 6, 1953.
May 9, 1953, an hour and thirty minutes.
Q. What did you find as a result of such an exaniination, or
examinations, Doctor f
A. As a result of the mental examination, I came to the
conclusion that at the present time Viola Opanowich does
not1\lr. Koutoulakos: I object to that unless he states his
ground he is basing the opinion on, and we are entitled to know
the facts of the examination.
:M:r. Nemeth: I withdraw the question.
Bv Mr. Nemeth:
"'Q. Docter, as a result of the examination, will you tell the
Court and jury what you found during the course of the
examinations f
The Court: He wants to know the facts, now.
The Witness: vVell, I c.onducted a mental examination.
That means a formal examination consists of interrogating
the patient, questioning the patient, observing· her, observing
her emotional reaction, her attitude and behavior, the manner
in which she talks, stream of mental activity, if you call it
that, what she talks about in general, or even talks. As a result of the examinationMr. Koutoulakos: I object to that.
He hasn't said anything- yet. I want to know what questions he asked her; what her responses were, how
page 300 } he came to his conclusions. He hasn't said anything about what he did.
The Court: You can find out on cross.
Objection overruled.
The Witness: As a result of examination, which I conducted by interrogating tl1e patient, be.ginning, for example,
with her name, age, and went along until I ~a.me to the present.
time. I came to a conclm1ion about her mental capacity at
the present time. And as a result of such examination and in-

.---
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terrogation, consisting of questioning the patient, seeing the
patient, I came to the conclusion that currently, at the present
time, Viola S. Opanowich doesn't have any frank mental disorder or psychosis, at the present time.
·
Juror : I could not hear the last.
The "\¥itness: Does not have any psychosis at the present,
at the present titne.
By Mr. Nemeth:
Q. Will ·you tell the Court and jury what you discovered
during the examination i Are those your notes that you have
therei
A. Yes; that is right.
Q. Refresh you memory.
A. Well, upon interrogating the patient, I discovered that
she was able to tell me cerfain things about her emotional
reactions, retrospectively, going along retrospectively, questioning her. May I explain in my own way just
page 301 ~ what occurred!
Q. Yes, Doctor, go right ahead.
A. This patient, this lady, Viola S. Opanowich, was a difficult person to examine, quite a negativistic person, a person
that won't talk very readily; just stare at you; very frequently
was not responsive to questions; a type of person that you
had to dig in and probe into her personality. You had to
actually extract data from her. That had to be done by persistent interrogation, and sometimes she just wouldn't answer
at all. You just had to keep at it.
That is why I had to come there these various times,. these
five occasions. I just kept probing and probing, trying to
elicit just what it was all about in connection with her mental
condition.
I do not believe, in regard to these examinations, that at
any time did this lady try to malinger, try to simulate or try
to make up mental illness. She was too negativisth She
wouldn't talk at all, much. You had to get the stuff out by
extracting it from her, and digging it out of her.
A person like that does not feign mental disorder. The
person who feigns mental disorder is a person who bands it
to you on a platter, so to speak, hands you the symptoms. Here
is a person whom I had to dig out certain thing;s, certain symptoms. It was done with gTeat difficulty.
JJage 302 ~ During the examination it was elicited that she
discovered there came a time she discovered sl1e
was pregnant with the baby tl1at finally became de~eased. That
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when she discovered, when she was pregnant, she told me· that
she was happy over her pregnancy, of her discovery she was
pregnant with this child. She told me she waited eagerly for
the birth of the baby.
She used the expression that she had great expectations for
the baby.
She said the baby was born. Incidentally, the baby wns
horn unattended by a physician. When the baby was born,
she said, she was very happy, glad. She loved the baby, she
said; and denies vehemently at any time did she have any iptention of destroying her baby. I kept asking her that question.
Mr. Hassan: Your Honor please, he is very general in his
answers. He is trying to testify for this defendant. This
particular thing, I think he should he confined to something
specific, and not ramble on, on all of these things.
:M:r. Kostik: He is trying the case.
Mr. Nemeth: The Commonwealth Attorney is in the position of arguing· now against this origillal request. He wanted
the contents, his questions ·and answers. That was his basis
for coming to the opinion.
·
The Doctor is doing precisely what this Assist-.
page 303 ~ ant there has asked him to do.
The Court: You object to this Y
l\Ir. Hassan: Yes, your Honor, I do.
The Court: Objection sustained.
:M:r.. Nemeth: Note my exception for the reasons stated.
By Mr. Nemeth:
Q. Doctor, did you examine-I mean did you question the
defendant!
A. I did.
Q. How many hours of such interrogation and questioning
did you conduct, Doctor, in total¥
A. Two, three, four, six, seven, eight and one-half hours.
Eight hours and fifteen minutes.
Q. At any time during those interrogations, mental examinations, did you notice anything in any way that indicated
that this defendant had in any way harmed her child Y
l\fr. Hassan: If your Honor please, I object to that.
The Court: Objection sustained. ·
Bv :Mr. Nemeth:
'Q. Did you elicit enough information· during your examina-
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Dr. Amino Perretti.
tion; Doctor, to reach a conclusion as to the mental state, or
emotional state of Viola Opanowich at the time of the alleged
crime1
Mr. Hassan: I object to that, your Honor.
page 304 ~ The Court: Sustained.
Bv Mr. Nemeth:
"'Q. Doctor, did you make out a report as a result of your
examination Y
A. I did.
Q. ·would you look at this paper writing, and identify the
same?
A. Yes. This is a copy of my original report.
Q. Is that your signature on the last page thereof?
A. That is my signature.
Mr. Nemeth: l would like to have it marked for identification, if your Honor please.
The Court: No. 2, for the Defendant.
( Counsel for the Commonwealth examines same.)
Mr. Hassan: Do ,Tou intend to introduce that in evidence f
Mr. Nemeth: Certainly. I am going to try to. I would
like to offer this as Defendant's Exhibit No. 2.
Mr. Hassan: The Commonwealth is going to object to it.
':rhe Doctor is here to testify to it himself,· if it is material.
First, it is only a copy, not the original report. He is here
to give first-hand so far as what he has to say is material.
I am positive the Court will allow him to state the most of that
material has been excluded on order of the Court on objection
of the Commonwealth.
page 305 ~ I object to that report.
l\Ir. Nemeth: This is opposite argument to that
which :Mr. Hassan took to the introduction of the statement of
.Julius Sherr. At that time he said the man could make statements and testify at the same time-a complete, opposite
.position.
.
The Court: Let the jury go to lunch~ for an hour and a
half.
(The report was marked Defendant's Exhibit 2 for identifcation.)
(The jury leaves the Courtroom.)
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The Court: Come around to my Chambers, and bring the
defendant with you.
·
(The following proceedings took place in the Judge's Chambers.)
The Court: As I see the problem, it involves the dght of
an expert to testify as to the mental condition of the defendant at two different times; one at the time whe11 he examined
her, and the other at some previous time. As I understand
the law, an expert may be permitted to testify as to the mental condition of a person, either based upon an examination,
or upon a hypothetical question.
This is Corpus Juris Secundum, Page 262, Section 535.·
'' A medical witness may testify as to his opinion of the
mental capacity of a person observed by him, or he may testify
in response to a hypothetical question. In stating his opinion,
the medical witness may not apply legal test."
page 306 } This is Section 536 : '' A medical expert may
base his opinion on his own _observation of the
facts, on facts which the evidence tends to establish, or both.''
The problem we have got to deal with, I think, an expert
should be allowed to testify his opinion as to the sanity or insanity of a person he observed or even a layman is frequently
allowed to do in will cases. But when he undertakes to testify
as to the condition of the defendant at some time other than
the time he has exa:µ1ined them, it is bound to he based upon
some ·facts which he doesn't observe.
The refore, in so far as this cnse is concerned, it would seem
to me ·to be hearsay evidence.
I don't want to be supercilious about it. I don't seem to
be any better prepared about this than you all are, which
leaves us all in right bad shape, I think, in this condition. I
found this case of Nu-gent against Nu.gent. I haven't had a
chance to study it. It apparently deals with this problem. It
apparently is a civil case.
'' The institution of an action to recover the value of certain
stock given the defendant b~r the plaintiff, the plaintiff claims
he was incapacitated at the time it was given. The gift was
made on the 21st day of February. An expert for plaintiff
testified that he first examined him in 1920 and found him
suffering from manic-depressive insanity. He examined him
again on February '30, found him suffering from
page 307 ~ a recurrence of this menfal condition," this is ten
years apart. I haven't got that fixed in mv mind.
I don't know what day it WflS. "He testified that the sttuation
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of the plaintiff mentalJy was not of recent development. This
testimony the Court struck out. It did permit the witness to
testify as to the patient was incapacitated on February 27,
re.fused to let him say the condition had existed for some time,.
probably for more than a month. The Court would not permit
another expert of the plaintiff to testify to the effect tha'.t in
l1is opinion the plaintiff was not in condition on the 21st day of
February to transact any important business and held the
admissibility of this expert evidence could not be seriously
questioned.''
This obviously isn't the same. It is a little bit different.
They are looking at her present condition and say this condition could not have come about recently, therefore, must have
existed at a pi.·evious time not so far hence.
You are not in that position at all, apparently; the condition
you seem to set up is not a continuing- condition,. you say didn't
continue. I don't Imm,.. how you can look at anybody and say
by fooking- at them now, by saying they were insane once before.
Mr. Nemeth: Not by looking at tllemThe Court~ That is what they are saying now. They are
saying from the fact they are insane, we know
page 308 ~ they w~re insane at some previous time. That is
what happened in the Nugent case, because we
know the condition now exists could not be of recent development. I don't know, as I ·say, it is close, but it isn't close
enoug-11. It doesn't belp us.
.
So I think the best tl1ing for you all to do, to start you out
with, is do a little looking yourselves.
One other thing, as far as the Commonwealth is concerned,
I wish you all would get your positions straight before we
start talking·. I mean it is bard enough trying a case without
having two sides of the case presented by the same counsel.
Let's take a little recess and you all do some lookin~.
Mr. Kostik: It seems to me something like tI1e difference
between a medical expert testifying about present svmptoms
of the examination and trying to :iustify it hy PH~f s,wptoms.
The Court: I tliink Mr. Nemeth has got to. frame himself a
hypothetical question. I don't see how be can do it at this
point. He hasn't finished J1is tesfirnony. He wants to put in
about the defendant's condition. He has got to put in evidence
:first, let that be the outcome.
Let's take time.
e will come lmck aftc.,r Iun::-11. I don't
want to cut you off.
Mr. Nemeth: I understand that.

,v
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The Court: I think you are entitled to get it in.
want you to do it rig·ht away. I don't want to
try the case over again.
l\Ir. Nemeth: It is now 12 :35.
The Court: Vve will come back at 1 :30.

JJage 309

~ I

(Whereupon, at 12 :35 o'clock p. m., a recess was taken
until 1 :30 o'clock p. m.)
Note the lapse of numbers abov·e is a clerical error resulting
from misnumbering pages, there are no pages missing.
WALTER T. McCARTHY, Judge.
page 320

~

AFTERNOON SESSION.

(The Court resumed at 1 :40 o'clock p. m., pursuant to the
expiration of the noon recess.)
The Court : Are vou readv?
Mr. N cmeth : Yes.
..
The Court: ·when we recessed, as I recall it, there was a
question as to whether or not the . witness could give his
opinion as to the mental condition of the defendant at some
date, February 11, 12, or something like that. Is that righU
l\Ir. Nemeth: Yes, sir.
·
The Court: As I indicated in my Chambers, the objection
will be sustained. I am perfectly willing if you all have any
different authorities. I don't know whether it makes any
difference, if not, the objection is sustained.
Mr. Nemeth: Your Honor, please, Volume II, of Wigmore
on Evidence, Third Edition, at Page 798, Section 676, Testimonial Qualifications, it is stated that the same style witness
may testify from both personal observation and a hypothetical
question. His testimony may be based upon both forms of
data. It will not always happen that persons having special
skill will be totally devoid of actual observation of the matter
at band. They may partially observe them, partially it may
be based on observation and partially on hypothesis.
Admittedy, it is is my opinion, and I submit to the Court,
that it could be done in that· manner. Actually,
page 321 ~ the subjective :findings of a physician are primarily those things tolcl him by the patient, himself. ·without such, he would have been unable to form. .an
opinion what ever. Admittedly, the basic objection to such
testimony would be a violation of the hearsay rule. w· e feel
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that it is an exception to the hearsay rule, on the ground that
there is no other way, nor better manner to present the facts
to the jury, themselves, or to the Court.
Has the Court ruled on the question of the medical repo;rt,
sirf
The Court: Is that involved in this question we are discussing·Y
Mr. Nemeth: ·well, no sir, I guess it isn't. That primarily
is all I have to say on the subjeet. After the ruling of the~
Court on that question, I would like to make a request of the
Court.
The Court: The objection to the report is sustained.
Mr. Nemeth: Note my exception to that ruling, please.
The Court: The Court's further ruling is that the witness
will not be allowed to testify as· to her mental condition on
February 11 or 12, except as it is based upon a hypothetical
question, a hypothetical question containing the facts or elements proved in this case.
Mr. Nemeth: I understand it is the Court's
page 322 ~ ruling that I may proceed to put on the rest of my
case and recall Dr. Perretti at that timeY
The Court: Yes, sir. I don't see how you can do it any
other way.
Are you ready?
l\fr. Nemeth: Yes, sir.
The Court : Are you going to keep him here or would you
like to release him?
Mr. Nemeth: I would like to keep him here. I can use partia llv what he heard~r'r. Hassan: The only agreement we had was the witness
was to help on medical testimony. I want him excluded. I
want him to give an answer, not on what he heard in here, but
on a hypothetical question that will be prepared. I think I
have a right to ask for the exclusion.
Mr. Nemeth: Just one moment, please.
A question assuming the truth of a single witness' testimony will usually be proper. It is perfectly proper to phrase
a hypothetical question, saying, '' Based on the following
facts," or, '' Assuming the following facts," and you assume,
and the testimony of the defendant, do you have an opinionyou can certainly ask that. It saves the time of the Court in
not having to phrase a lengthy hypothetical question.
The Court : Proceed.
Mr. Nemeth: It is discretionary within the trial.
page 323

~

(The Court examines volume referred to.)
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Corporo,l Edward S. Chin.
The Court : There doesn't seem to be any Virginia cases
on this subject. There is a V/ est ,Virginia case cited here.
There are three West Virginia cases. It seems to be even
in the State· of West Virginia, a general conflict in the United
States to start with, even in the State of :west Virginia, them
being none from Virginia. There seems to be a conflict in that

state.
Generally speaking, the question is, based upon all the testimony, is not favorable-the question is based upon the testimony of the plaintiff or the defendant seems to be about evenly
divided. The question asked based upon the testimony of
particular witnesses seems to be pretty generally favorable.
In ,vest Virginia, in the case of M c1U eachin v. McM eachin,
1881, an old case, testimony of two witnesses was named. It
docs not appear that the Court had reference even to one witness, but the testimony was excluded seven years later in
Teer v. Limsford, ·west Virginia Court said "The opinion of
medical experts founded on testimony already in the case can
be given only on a hypothetical case.'' Three years later, in
1891, however, it was expressly held in 85 West Virginia,
testimony-based on three witness' testimony, that this was
in proper form.
The objection is overruled. Are you ready¥
Mr. Nemeth: Yes.
(The jury co:tnes in.)
page 324}

The Court: vVho is your witness?
Mr. Nemeth: Corporal Chin.

·whereupon,

CORPORAL EffWARD S. CHIN
was called as a witness by and on behalf of the Defendant,
and, having been first duly sworn, was examined and testified
ns follows:

DIRECT EXAMINATION.
Bv Mr. Sattler:
·Q. Will you state your name and occupation to the Court,
Corporal?
A. Edward S. Chin, Corporal, U. S. Marine Corps.
Q. Corporal, did there ever come a time when you learned
of the vred·icfm.ent your mother now faces f
.
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A. Yes.
Q. Just to make it clear to the Jury, will you tell the Court
who your mother is.Y
A. ·who she is Y
Q. What is the name of your mother 1
A. vV ell, Viola S. Opanowich.
Q. Can you tell the circumstances rmder which you learned
about this!
A. WellQ. Speak a little louder, Corporal.
A. One night I came in off patrol. I came in
page 325 ~ around 5 :00 o'clock in the morning. I got in, ate
breakfast.
Q. Where were you on this patroU
A. In Korea.
Q. The Jury doesn't know that. Explain it to them, the
circumstances under which you found it out.
A..
ell, that night we were out on patrol in enemy territory. We got back at 5 ~oo o'clock in the morning. As soon
as we finished a little breakfast w~ had, I went to sleep. And
I woke around 12 :00 o'clock that same day. And I picked up
- I wanted something to read, so I picked up this artirle of
the Pacific edition of the Stars and Stripes, which is a Service
paper, and that is where I first learned of the case.
Q. Can you tell the Court and JUl'y what you learned at
that time!

,v

.
Mr. Hassan: Objection. ·
The Court: Objection sustained.
The Witness: You mean with the article read¥
By Mr. Sattler:
Q. Don't answer the question.
I want to. go back into your memory; can you tell the Court
and the Jury when was the first time you learned about the
fact that you may have a baby brother?
A. That was several months ago.
Q. Where were you then?
page 326 ~ A. In Korea.
Q. How did you learn thn t i
M1·. Hassan: If your Honor please, I think I am going to
have to object. I don't know what he is driving at. I can't
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see any possibility of any evidence that this man can introduce
that won't violate the hearsay rule. I don't like to interrupt
Counsel.
The Court: If he learned it by correspondence, objection
sustained.
Mr. Sattler: "\Viil you approach the bench Y
Mr. Hassan: Yes.
·
( Counsel and the Court conferred at the Bench, out of the
hearing of the jury.)
The Court: Are you through with him?
Mr.- Sattler: Yes. No other questions.
(Witness excused.)
·whereupon,
VIOLA S: OPANOWICH
was called as a witness by and on her own behalf, and having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Bv ::M:r. Nemeth:
.
..Q. State your name, please, in a loud voice.
A. Mrs. 1Viola S. Opanowich.
·
Q. That isn't loud enough.
page 327 ~ A. Mrs. Viola S. Opanowich.
Q. ·where do you reside, Mrs. Opanowicb Y
A ..I reside at 1115 South 18th Street, Arlington, Virginia.
Q. ·wm you speak loudly enough so I can hear you back
hereY
A. 1115 South 18th Street.
Q. In Arlington?
.
A. Arlington, Virginia. .
Q. You have heard the testimony here from the Police Officers, from all the other witnesses of the Commonwealth.
Calling your attention to the 11th day of February, 1953, do
· you recall that day specifically 1
A. Exactly.
Q. Do you recall anything unusual that took place on that
day?
A. Yes.
Q. Do you?
A. Yes, I do.
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Q. Did you have occasion to have any telephone conversations with a witness by the name of Julius Shei:rY
A. I did.
Q. ,vould you tell the Court and Jury, and you recall just
what the discussion was?
A. The discussion was-

page 328

~

Mr. Nemeth : I can't hear.

The Witness: The discussion wasThe Court: Just one moment, :Mrs. Opanowich. We will
move the chair up further. ·wm you sit as far back in it as
you can?
Bv :iir. Nemeth:
·Q. Will you tell us again?
A. The discussion was about the coming event of young
Peter Joseph.
Q. That was on the 11th of February?
A. It was leading up to the conversation.
Q. When was the date of Peter Joseph's death?
A. I don't remember exactlv.
Q. You don't remember the "'exact date?
A. No, sir.
Q. Do you remember if I said the 9th of February! Would
that be substantiallv correct?
A. In the month
February.
Q. Beg pardon.
A. In the month of February.

of

Mr. Nemeth: It is impossible to hear. Perhaps we should
put these windows down.
The Court: I think if you can't get it now, let her repeat it
each time.
By Mr. Nemeth:
Q. Let's start again, Mrs. Opanowich.
Do you recall a telephone conversation with •
Julius Sherr on or about the 11th day of February, 1953?
A. I do. Yes.
Q. Do you remember about what time of the day that was Y
A. Toward noon.
Q. Beg pardon.

page 329
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A. Toward noon.
Q. Do you recall the conversation?
A. Not exactly.
Q. ·what do you recall of the conversation?
A. "\Ve conversed most every day for the last several years
about sometimeQ. ·what was the conversation you remember that day!
A. More or less the weather, so forth, so on.
Q. Do you remember a subsequent conversation on the same
<lay, a later conversation on the same day, with Julius Sherr?
A. Well, I called several-twice a day. He would call me
back.
Q. Did you speak with him twice on that day?
A. Occasionally. ·
Q. On the 11th day of February?
A. I believe so.
Q. Now had the baby been born at that time,
page 330 ~ Mrs. Opanowich, Peter Joseph1
A. Yes.
Q. Do you remember the date of the birth of Peter Joseph?
A. On the 5th of February.
Q. Do you recall the first time, if you did, that you acquainted your husband with the fact that you were pregnant Y
A. Did I what? Repeat.
Q. That you were pregnant Y
A. Yes.
Q. Do you remember when that was, approximately!
A. I planned for it for two years,, but I told him the first
month.
Q. That would be when T
A. InMay.
Q. 1952?
A. Right.
Q. How did it just strike your husband?
A. Well, he was very happy and joyful, that is, of the occasion.
Q. Did you discuss the subject with him occasionally Y
A. Constantly.
Q. Did you discuss the future of the coming child Y
A. Yes.
Q. Did you make any plans for the child Y
page 331 }- A. Yes. I made plans the very first day.
Q. After t~e child was born, or firstStrike that question.
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At the birth of the child, did you have medical attendancef

1\.. No.

.

Q. Will you tell the Jury why you did not have medical attendance?
.A. I planned to have medical attention the third or fourth
day was during the week, but something went afoul somewhere.
Q. Did you have medical attendance after the birth of Peter
Joseph?
.A. Yes.
Q. When, .
.A. At the hospital?
Q. Arlington Hispotal f
A. That is correct.
Q. Did you have any between the date of the birth of Peter
Joseph and the date that you went to Arlington HospitaU
A. I attended to my wants the best I could.
(J. ·wm you tell the Court and Jury what method you fed
Peter Joseph, if you did Y
A. He was nursing and filled with sterilized water and
formula of Carnation milk.
page 332 r Q. Carnation milk. Is that the milk you have
heard described here today that was ordered from
the Golden Market T
A. That is correct.
Q. That was the milk, the case of Carnation milk; is that
correctf
.A. Yes.
Q. Did you have any difficulty in feeding Peter Joseph f
A. Yes.
Q. Beg pardon 1
A. I did.
Q. ·what was the difficulty, Mrs. Opanowich ¥
A. I couldn't say off-hand. Re didn'tQ. Can you describe to the Jury in any method you care to
useT
A. He wasn't nursing the way I wanted him to.
Q. ·wasn't nursing!
A. He wasn't nursing the way I wanted him to.
Q. On or about the 11th day of February, was he nursing
at that time Y
.A. Yes.
Q. Was he receiving any formula from the Carnation milk t
.A. Partly.
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Q. Partly?
A. Yes.
page 333 ~

Q. Did you have any exceeding difficulty on that
dayY
A. To this day, I don't remember exactly what took place.
Q. Do you recall the circumstances surrounding Peter
Joseph passing away?
A. It was a great shock.
Q. ·wm you tell the Jury, if you can, Mrs. OpanowichA. No.
Q. What happened Y
A. No. I am all filled up.
Q. Let me ask you a few questions then concerning it.
Where was Peter Joseph at the time, if you know, that he
passed away Y
A. He was in bed.
Q. His bed would be where, Mrs. Opanowicht
A. "There I slept.
Q. In the bedroom of the house¥
A. That is correct.
Q. Had you seen him shortly before that time?
A. I watched over him eonstuntly.
Q. How long before you discovered him, or found that he
had demised, did you see him alive?
A. I don't remember.
Q. Was it an hour or two hours 7
A. It could probably be an hour.
page 334 ~ Q. Do you recall ":hat happened when you :first
saw him in the bed, when you realized that something was wrong·?
A. I think I went beserk.
Q. Do you remember what you did at that time? If anything?

(Witness shakes head no.)
By Mr. Nemeth:
Q. Do you remember any part of what happened during that
day or the next day t
.
A. I was in great emotional strain, under great emotional
strain.
Q. Do you recall having a conversation that evening with
your daughter, Marion Y
A. Slightly.
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Q. Do you recall taking an automobile ride that eveningf
A. Slightly.
Q. Do you know for what purpose that you took that automo bile ride, Mrs. Opanowich ¥
A. Not exactly. ·
Q. You have since been acquainted by your counsel, have
you notY
. (No response.)
By Mr. ~ emeth:
Q. Do you know what happened to Peter Joseph?
A. Yes, I do.
page 335 ~ Q. ·wm you tell the Court and Jury what you
know in that regard?
A. In what regard Y
Q. Beg pardon.
A. In what reganl?
Q. You say you know what happened to him. Will you tell
the Court and Jury what happened to him Y
A. After he went to sleep, or before he went to sleep Y
Q. \Vhen he passed away?
A. He was buried in Arlington Cemetery.
Q. Beg pardon Y
A. He was buried in Arlington Cemetery.
Mr. Nemeth: Your witness, Mr.. Commomvea.lth .Attorney.
The Court: I think he wants to· talk to you.
Do you want to say something to him, Dr. Perretti?
Dr. Perretti: No.
CROSS EXAMINATION.
Bv Mr. Hassan:
·Q. Mrs. Opanowich, I believe you said that you told your
husband, Peter, of your pregnancy in May of 1952, and that
you made some plans. What plans did you make f
A. It's immaterial now.
Nir. Hassan: Your Honor, please, I would like to have an
answer to the question.
page 386 ~ The Court : You will have to answer the question.
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The Witness: We bad planned for him to take up law or .
medicine.
By Mr. Hassan:
Q. Mrs. Opanowich, did you buy any baby clothes?
A. We had some on hand and we purchased some.
Q. You had some on hand?
A. And we purchased some.
Q. Where were those clothes located in your house, Mrs.
Opanowich?
A. Everything w·as st.ill packed from my other residence.
Q. Everything was still packed T
A. I just took out what we needed accordingly.
Q. Have you seen these two bags before, Mrs. Opanowich?
A. Yes, I do recall it.
Q. vVere there any baby clothes besides those two bags t
A. I am handy with a needle. I could make anything out
of a piece of a rag.
Q. At the time the baby was born, did you make anything f
A. Yes, but they were all destroyed now.
Q. All destroyed t
A. Yes.
Q. Were they destroyed on the 11th of February!
· A. No.
page 337 ~ Q. When were they destroyed, Mrs. Opanowich 7
A. After he had passed away.
Q. After the baby had passed away 7
A. Yes.
Q. Just exactly what did you make, Mrs. OpanowichY
A. What a child needs.
Q. Can yon describe some of the things yon made Y
A. Diapers.
Q. Yon made diapers. What sewing do yon do on diapers,
Mrs. Opanowich Y
·
A. J nst the edges.
Q. You sew the edges? How many diapers did you make Y
A. We have some on hand. I made several.
Q. How many did you have altogether with those you bad
on hand and those you made?
A. Quite a dozen.
Q. Beg pardon 1
A. Quite a dozen.
Q. A dozen?
A. I would say yes.
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Q. Mrs. Opanowich, you have had two babies. How many
diapers does it take to take care of a baby? How long would
a dozen diapers last?
A. We have a washing machine. It takes a short time.
Q. Would a dozen diapers take care of the baby's needs?
A. I had more than a dozen.
page 338 ~ Q. How many did you have?
A. We had lots of napkins, other things, sheets
that can be used as diapers.
Q. But actually, as far as actually diapers were concerned,
·
you had only a dozen f
A. Little more than a dozen.
Q. Little more than a dozen Y
A. Yes.
Q. Dozen and a-half 7
A. Little more than that .
.Q. Little more than dozen 7 You don't know whether a
dozen and a-halfY
A. It could be two dozen.
Q. ·could it have been three dozenf
A. No. We will sav two dozen.
Q. Say two dozen. "of those, how many did you make, Mrs.
Opanowich Y How many did you have that were regular tailormade diapers?
·
A. Two dozen.
Q. Two dozen that you made Y
A. Correct.
Q. You made the whole two dozen Y
A. Um hum.
Q. You said you had some you made and some you didn't
make!
·
page 339 ~ A. Two dozen.
Q. There were two dozen you didn't make and
two dozen you did make t
A. Um hum.
Q. Is that right?
A. That is correct ..
Q. Beg pardon i
A. That is correct.
Q. So there were four dozen altogether Y
A. Yes.
Q. Four dozen altogether. Now when you first started to
testify, Mrs. Opanowich. :Mr. Nemeth asked you, did you recall the 11th day of February and a phone conversation ..
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While you talked very low, it appeared to me that you said
something about the coming· event of death. Is that what your
conversation was about, your coming event of death f
.li.. It could pertain to that.
Q. Beg pardon?
A. It could pertain to that.
Q. At that time the baby was alive; is that true f
A. You ought to· know.
Q. I think the jury would like to know, Mrs. Opanowich.
A. They heard me.
Q. Mrs. Opanowich, was this conversation
page 340 } about the coming event of death had at the time
that the baby was alive 1
A. I do not remember.
Q. You don't remember.
This conversation you had with Julius Sherr, is that sot
Did you talk to Julius, this conversation was the one with
Julius; was iU
A. Yes.
Q. Mrs. Opanowich, did Julius indicate to you that he
thought he was the father of the baby!
A. Anyone could be the father of the baby.
Q. Did Julius indicate he thought he was the father of the
babyf
A. I do not remember.
Q. You don't remember¥
A. No.
Q. Do you recall having talked to Julius, anything about
putting the baby in the furnacef
A. The word ''furnace'' ·means a great deal in this case.
And you are leading yourself into it.
Q. Would you please explain what you mean by the fact that
I am leading myself into the furnace?
·
A. If it wasn't below your dignity when you received the
message, why didn't you jump in your limousine, come to my
aid. Is it beneath you dignity to come to the aid of
page 341 } a leading citizen.
:Mr. Hassan : I w~ll ask the reporter to please read back tl1e
question.
·
(The question was then read by the reporter as follows:
"Question. Would you plense explain what you mean by tl1e
fact that I am leading myself into the furnace?")
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The Witness: Do you want an answer to thatf
By Mr. Hassan:
Q. That is the question.
A. It was for the benefit of your ears and my angry. tipster.
Q. What did you mean; when you talked to Julius about the
tipster t
A. The conversation was for the benefit of my nosey neighbor.
Q. Benefit of what 1
A. Of my nosey neighbor.
Q. For the benefit of your nosey neighbors 1
A. Right.
Q. Do you recall talking to Detective Kadel or Detective
Dinsmore on the night of February 13?
A. At my residence, yes.
Q. Beg pardon 1
A. At the residence, yes.
page 342 ~ Q. Did you sa.y anything to them about the
furnace¥
A. There is your leading word again. Yes.
Q. You told them the baby was in the furnace. Is that
rightf
·
A. Didn't you expect to find it in the furnace 1
Q. Did you say it was there! That is my question.
A. Did you expect to find it there 1 Did you find it there f
The Court : Answer the question.
Did you tell the officers that.
The Witness: Kindly repeat.
Bv Mr. Hassan:
·Q. Did you tell the officers the baby was in the furnace?
A. Yes, I did.
Q. In regards to this pregnancy, I couldn't quite hear what
you said. I understood yon to say something about you had
planned to have some medical attention, but you didn't get
a round to it. Was that correct 7
A. I had made arrangements before he waR born to call
in a leading physician.
Q. To call what 1
A. To call in a loading physician.
Q. Who was that physicianT
· A. Either Dr. Lorey-
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Q. Did you make an appointment with him T
A. No, I didn't.
Q. Did he ever examine yon f
A.. No., he didn't.
Q. You said you did have medical attention at the ...i\.rlington
Hospital. Was that when the police provided it ·for you at
the Arlington Hospital f
A. Yes, sir.
Q. Did l understand the baby was born February 5th Y
A. That is correct.
Q. "\Vas this baby heal thy?
A. To my estimation, no.
Q. Did you ever tell anyone this baby had deformed legs?
A. I was under teriffi-c strain and emotion. I do not remember exactly what was said in that statement.
Q. The· baby did not have deformed legs; did it?
A. I don't remember.
Q. If in your opinion this baby was sick, did you attempt
to call a doctor?
A. I had all intention, all good intentions of calling a
doctor.
Q. How long was it that the baby was sick before the baby
died?
A. He was sick for the-since his birth.
Q. Beg pardon f
page 344 }- A. He was ill, sick, upon his birth.
page 343 }

Mr. Hassan: Please read the question, and answer.
( The question and answer were read by the reporter as
follows:
n Question: How long was it that the baby was sick before
the baby died Y
"Answer: He was sick for the-since his birth.")
By Mr. Hassan:
Q. When you say the baby died in the bed, in which bedroom were you referring· to Y
A. The master bedroom.
Q. Master bedroom? That is the front bedroom Y
A. That is correct.
Q. At the time this baby died, were there any pillows in
t.he bed?
A. He was surrounded with bed clothes.
Q. WnaU
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A. Surrounded with bed clothes.
Q. Were there any pillows in the bed t
A. Yes.
Q. How many pillows¥
A. I would say three.
Q. Was the baby in the room alone from the time he was
put in that bed from his last feeding until the time you found
him dead?
page 345 ~ A. I was busy around the house with my chores,
and I would say an hour.
Q. You would say, "No"Y
A. I would say an hour.
Q. When you found the baby, Mrs. Opanowich, was he face
up or face down T
A. I don't remember.
Q. What 'is the next thing after the finding of the baby that
you remember concerning the babyf
A. I don't remember exactly what took place that fateful
night.
Q. What is the next thing you do remember?
(Pause.)
A. Being hauled out of my home in an ambulance.
Q. Do you remember Marion coming to your house on
Wednesday night?
A. Slightly.
Q. You slightly remember that? Do you remember having
any conversation with her on the front porch Y
A. I was in a daze. I do remember-I do not remember
this conversation.
.
Q. Do you remember riding in the automobile f
A. Yes.
Q. Do you remember carrying a package f
A. Yes.
·
page 346 ~ Q. What did that 11ackagc look Iikef
A. It was very precious and sacred package.
Q. w·ho wrapped that package upf Yourself, Mrs. Opanowich?
.
.A. I believe so.
Q. Beg pardon?
A. I believe so.
Q. Did Marion know what was in it f
A. I don't know.
Q. You knew what was in it, Mrs. Opanowich f
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A. I knew what was in it.
Q. Did you know what you were going to do with it then T
A. No .
.Q. What did you intend to do with it when you wrapped it
up?
A. I probably had all intentions of bringing it to the
morgue.
Q. Bring it where?
A. To the morgue.
Q. Where is the morgue located f
A. Somewhere here in Arlington.
Q. Do you know where it is nowt
A. No.
Q. Did you ever know where it was Y
A. No.
page 347 ~ Q. Now when you discovered the baby in bed,
apparently unconscious, did you call the Police Department or the Fire Department to come and assist you Y
A. No.
Q. Did you call anyone?
A. No.
Q. You frequently telephone people during the day, don't
you, Mrs. Opanowich Y
A. My business, my telephone was used mostly for transactions.
Q. You were perfectly capable of using the phone from the
time the baby was born until this day, were you 1
A. No.
Q. Had you made any phone calls f
A. I could just dial.
Q. You could just dial? How many conversations did you
have with Julius Sherr on that day 1
A. One or two.
Q. Did you call him or did he call you f
A. I don't remember.
Q. Mrs. Opanowich, when your son, the Corporal from tl1e
l\farine Corps, was born, was he born unattended by the
physician Y
A. Both children were attended.
Q. Where were they born, at home or in the
page 348 ~ hospital f
A. Both born in New York City in the hospital.
Q. New York City in the hospital 1
A. Yes.
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Q. Did you have any medical treatment to ascertain
whether or not you were pregnant with this babyY
A. It was not necessary in this case.
Q. It was not necessary. And you had no medical treatment
nll during the pregnancy?
A. No, sir.
Q. No medical treatment when the baby was bornY
A. No, sir.
Q. You did .not have any medical treatment when you
1hought the baby was sick Y
A. No, sir.
Q. Mrs. Opanowich, did you order a case of Carnation milk
from Mr. Golden on Monday?
A. That is correct.
Q. Beg pardon Y
A. That is correct.
Q. Did you call him on ,vednesday to cancel that order?
A. No. It wasn't cancelled.
Q. Did you try to cancel it?
A. If I couldn't get it from him I was going to get it elsewhere.
Q. That was your intention when you called
page 349 ~ him?
A. I had some on hand, also.
Q. How much did you have on hand?
A. I had on band about eight cans.
Q. About what Y
A. About eight cans.
Q. Was that part of a case of Carnation milk 7
A. No, sir.
Q. How much milk did you have, Carnation milk did you
have on lmnd when the baby was born?
A. I'd say about four cans.
Q. About four cans. How much Carnation milk did you
purchase from the 5th of February to the 11th of February?
A. I don't remember.
Q. You don't remember f
A. No.
Mr. Hassan: No further questions.

RE-DIRECT EXAMINATION.
Bv Mr. Nemeth:
· "Q. One more question.
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Did you kill the baby f
A. No, sir.
Mr. Nemeth: That is a11.
The Court: That is all.
(Witness excused.)
The court: Take a recess of ten minutes.

page 350 }

(Whereupon, a recess was taken.)

The Court: Are you ready, gentlemen 1
Mr. Hassan: Yes.
The Court: Are you ready, Mr. Nemeth?
Mr. Nemeth: One moment, your Honor.
There is one addition here that I mentioned to Mr. Hassan,
that we would add an additional word on Page 1, the second
line from the bottom. That would be the word, the second
line from the bottom, after ''unstable", "depressed".
The Court : ''Depressed?''
Mr. Nemeth: Yes, sir.
The Court: You would strike out the word "and,,, then?
All right.
Mr. Hassan: Your Honor, please, I object to this question
he has prepared on the ground it invades the province of the
jury. It does not take an expert to form the deduction required on recitation of these facts. The facts are in dispute.
An expert opinion is not asked for. Whether or not, under
these facts, whether or not this defendant was emotionally
disturbed, is not a medical certainly that is being asked for;
it is a conclusion from a set of facts that the jury is competent
and called upon to determine in their consideration. This
question invades the function of the jury in this case.
M:r. Nemeth: Of course, your Honor, if the Court was to
follow the Commonwealth Attorney's theory, you
page 351 } would have then of course never agreed for a
hypothetical question. The set of facts contained
nre directed toward an expert qualifying· in the field of psychiatry and is not a lay question in that particular connection.
The Court: The objection is overruled.
Is there any further·objection 1
Mr. Hassan: If your Honor, please, I further object to a
hypothetical question in that it does not direct itself to one
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fipecific time. and occasion, but directs itself to two different
times and occa.sions and confuses the two.
Mr. Nemeth: Y.our Honor, please, I don't believe the Commonwealth has ever proved the time of death or date of death.
The Court: Where is that Y The only time I see here '' At
the time the child's body was placed in the field'', is what it
says.
:Mr. Hassan: It also savs at the tlz.e time the child died and
also recites facts that occurred after that event at the police
department, sets forth facts that oecurred after words in
answer to condition at a particular time, the time the child was
placed away; then it reeites facts tliat occurred two or three
days later, at a different location entirely.
Mr. Nemeth_:- It is a collection, your Honor, please, of the
facts that were ascertained in the record in this case, most of
which was adduced from the Commonwealth's
page 352 ~ testimony, itself.
The Court: There is just one difficulty I have,
Jiere.
Mr. Nemeth: Yes, sir.
The Court: Does '' at the time of death'', and, '' at tlie
time the child's body was placed in the field"-! think we are
going· to have to fix that time within certain limits. I am not
trying to put it down to any minute. It seems to me that if
we have got the two together, we have got to assume at least
within the same day, it was _put in tlie field, actually maybe
even a closer time than that..
On her own testimony, didn't she say that the child was
alive; when she had not attended it for a period of practically
an hour on the same day, that her daughter came there T
Mr. Nemeth: On direct examination, I tried to fix a time
with her. She said. she didn't remember, if your Honor will
recall.
.
The Court: ·when l\fr. Hassan cross examined her, she
said she had left the child unattended about an hour, as I
understood it. ,vhen she saw it next, it was not breathing.
Is· that her testimony Y
Mr. Nemeth: I believe that is on direct ..
The Court: That is Hie same day her daughter called and
the child was put in the field, isn't it t
Mr. N emetb: Yes, sir.
page 353 ~ The Court: So according· to her own evidence,
then, the child must have died within that period
of time. I don't want you 'to name the hour, but at least it
must be on that day. There must be some relationship there.
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I am not sure that I recall ju:st whether she fixed the time when
she last saw the child, when she left it unattended.
Mr. Hassan: I don't believe she did, your Honor. My impression was she didn't know when, what time it was.
My objection goes further your Honor, in the same line.
I think that a proper hypothetical ·question calling for part
of what this calls for would limit itself of the events leading up
to and on the dav as to what her mental condition was on that
day. I don't tllfnk that things that occurred some days later,
two or three days later, at another location, such as the state. ment in the police department, tlrn statement on the way to the
hospital, the statement that was written in the police department, would evidence the condition on this particular day;
maybe on the day she made the statement in the police department, a hypothetical statement could be phrased as to that.
I don't believe that those events occurring- after conld be
placed in a question calling for her specific ·mental condition,
to-wit on the 11th day of February. The things she did on the
13th indicate her condition on the 13th, not on the 11th.
My objection further is to the last line: '' Sufferpage 354 ~ ing from a i:.::evere emotional disorder'' is improper. I think the question should ask whether
or not she bad a diseased mind on that date.
Mr. Nemeth: I am perfec.tly willing to have l\f r. Has~;rn
have his o-wn hypothetical question on my expert. Thhi is my
question on mine, not to please the Commonwealth's Attorney.
The Court: I think it is a question, whether the answer is
g-oin~ to justify the instruction to tl1c jury, if they can excuse
the homicide on condition of insauitv. In case there was a
finding of guilty, they might well fix, "'with a finding of guilty,
fix the punishment on that condition, itself. Under the rule,
it seems it should be named, instead of that time, and "death"
in the question, "was on the date of the death of her child,''
and at the time the child's body was placed in the field, ''suffering from severe emotional''Mr: Nemetl1: ·what was that?
The Court: Strike out "at the time of" and put in ''on the
date of". You have got the date fixed as thev heard the testimony. They were sifting here when the testimony went in.
As to the other question a8kerl ahout the testimony in the
police department, what date was Oiat taken?
Mr. Hassan: February 1 R Fridav ni!rl1t.
The Court; The ohjection · is overruled.
page 355 ~ We are now ready to go ahead with the question.
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Mr. Hassan: If your Honor, please, I take exception to tha"t
ruling and state for the record that any condition evidenced
by actions on the 13th day of February might well have been
caused by what occurred on the 11th day of February and
not indicative of a condition that existed proir to or on the
11th day, but as result of what happened on that day.
The Court: All 1~ight, sir. vVe are ready to go ahead.
( The jury returns to the jury box.)
Mr. Nemeth: May I have the exhibit, as to the statement?
The Court: I have got it here. Did you change yours?
Mr. Nemeth: Yes. I ·will show· it to the Con rt so the Court
ean see it.
The Court: I think instead .of saying on the date of, fix
that date, that the day she left the child unattended, the 11th
day of Februaryl\fr. Nemeth: The 11th day of Februarv!
The Court: Yes.
.
..
:Mr. Nemeth: Your "fionor. please, it has been estalllished, I
believe, that Dr. Perretti is a. qualified psypage 356 ~ cbiatrist 1
The Court: He has already qualified. Go
ahead.
vVbereupon,
DR. .AMINO PERRETTI,
wa8 recalled as a witness by an on behalf of the defendant,
and having· been previously duly sworn, was examined and
testified further as follows :
DIRECT EXAMINATION. (resumed~

Rv Mr. Nemeth:
·Q. Doctor, I am !ming to ask you to assume a woman as the
Ruhject of this question, of about 42 years of a~e. who has re~dcled in ATlington County since N'ovember, 1952: who had
rweviously given h1 T"t.11 to two children, now t]1e ages of 21 and
23 YPars of age, wl10 ·was married to her present husband on
.A nril 6, 1952; who subsequently became pregnant. Assume
this woman was lrnppy about the coming- birt]1, that sl1e and
lier husband had discussed t11e event with anticipation during
the term of pregnancy; that at the time of birth she had her
baby alone and unattended by any physician; that as a con-
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sequence of the said birth, she was in a weakened condition;
that she breast-fed the baby aud partially fed the baby on
formula and boiled water. Assume that this woman, approximately six or seven days after the birth of the child, having
left the infant on its bed, well surrounded by its bed clothing,
upon re-entering the bedroom a Rhort time there-after, discovered that something was wrong with tl1e baby;
pag·e 357 } that it was not breathing and was dead; that subsequently she took the deceased infant, wrapped
in newspaper, and placed in a bag; to a :field, being driven
there by her daughter; that at this time she was in a confused,
irrational and highly emotional state. Assume further that
this woman had had the telephone conversations on or about
the day of the baby's demise, during which conversation she
was emotionally disturbed, irrational, unstable and .depressed;
that a statement was made by the woman that she did not
know what she would do; that she felt like throwing the baby
in a furnace. Let us assume furtl1er, Doctor, that this woman
was subsequently placed under arrest, taken to the hospital in
an ambulance, and on a stretcher, taken from the hospital to
police headquarters on a stretcher, whereupon she was interrogated by members of the police department for a period of
one and a half or two hours, in a sitting position. Assume
further that she made the following statement to the police at
that time-this is a statement of the police department and is
in a question a11d answer f oim. By Officer K acfol, and says :
''"'\Vould you explain to us exactly what happened in reference
to your having a child a week ago and describe it as nearly as
possible.''
Mr. Hassan: You Honor, please, if the statement is to be
read, may the entire statement be read, the first paragraph
which was just left off at the beginning of the
page 358 ~ statement?
The Court: All right.
Mr. Nemeth: Sure.
The statements is as follows:
''I, "Viola S. Opanowich, understand I am being questioned
in connection with murder. I make the following; statement to
Walter Kadel and Mrs. Beiswanger, who lmve identified themselves to me as members of the Arlington County Police Department. It is of my own free will. No threat or promise has
been made to me. I have been advised I may secure a lawyer,
and this statement may be used for or against me in a Court.
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''Question. Would you explain t.o me exactly what happened in reference to your having a child a week ago and
describe it as nearly as possible.
'' Answer. ·wen, you ask any question and I will answer
them.''
For the purpose of shortening it, I will eliminate the question and answer part.
"On what day did you have a babyt
''February 5.
"Was this child a boy or girH
"A boy.
'' Did you have a Doctor Y
page 359 ~

"No.
'' Did you go to a hospital¥

''No. .
'' Can you give us a reason for not. going to a hospital?
"I can a,ttend to myself. I know a little bit about surgery.
'' Did you tie the baby's cord, yourself¥

"Yes.
""\Vhat room was this baby born int
''In the little bedroom.
'' At what time of day?
'' About ten to twelve in the morning.
''Were you in very much pain in bearing this child Y

"No.

"How long after the bahy was ·hom did yon get out of hed r
"Rip;ht away. I attended to hi~ and warmed him and
cleaned him.
'' When did you realize that this baby became sick or ill Y
'' Right away.
'' Did the baby cry mncl1?
"Very little. I didn't let him cry much. I tried to pacify
him.
"All of this you have just told me happened
page 360 ~ the first clay. You realized it was sick the first day .
it was bornf
"Yes.
"At this point you realized the baby was not well, did you
attempt to call any doctor!
"No.
'''Vby not?
' 'It just died.
'' How many days did the child live f
'' One or two days.
'' Can you say it lived three days Y
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"No.
"How did you feed this babyY
"I nursed him, gave him boiled water and· gave him Carnation milk.
''Where was the babv when it died?
''In bed.
~
'' After the baby died, what did you do with it Y
"Put it in the furnace.
"On what day did you put the baby in the furnace?
'' Right after it died.
"You stated to me when I first came to vour home that vou
put the baby in the furnace either yesterday or the day before 1
"Yes.
"Did you at any time have a conversation on
pag·e 361 ~ the telephone about disposing of this child after
it diedY
"I did.
"Who was this conversation with?
"Mr. Sherr.
"vVho is Mr. Sherr?
''Just a friend, a cordial friend.
"How long have you known Mr. Sherr?
'' About a year.
"Where does he live or workY
'' He is a newspaper man. I don't know where he lives or
works.
"Do you know where he works?
"He sells papers somewhere.
¥'Did you have any other conversation with any one about
disposing of this child 7

"No.

''Before you moved to Arlington, where did you live 7
'' 913 K Street, Northeast.
"How long did you live thereT
'' Since 1948.
''Do you have any children?
"Yes, two.
"How old are they nowY
'' 21 and 23.
page 362 ~ "Your husband Peter heard the baby crying; is
this his child Y
"No.
'' Do you know whose child it is Y
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''No."
Later on it was changed in the handwriting, the name
"Everett J. Gordon'' is substituted there for the "no".
'' Did you tell your husband you had this child T
"Yes.
"vYhat did he say?
'' He thought it was his child.
''What did he sa v when he missed the child Y
'' He didn't say aiiything.
'' Did you tell him the child was gone Y
"Yes.
''Exactly what did you tell him Y
''He died.
''Did you tell him what you did with the childY
"No.
''Did he ask!
''No.
"You have had two other children before. Did you have
these children in the home or in the hospital Y
'' In the hospital.
"You and your husband have a home and some money.
'' Do you know any reason why you could not
page 363 ~ have hau a doctor for the child T
"I could have attended to myself and had it
registered after it lived.
'' Going back and putting the child in the furnace, did you
wrap the child up before putting it in the furnace Y
"No.
'' Did it have any clothes on it at all T
''No, no clothes.
'' How much do you think the child weighed Y
''Very little. It was not normal, just a little thing.
""\Vhat do you mean 'it wasn't normal'T
''It didn't make noise. The suction was bad.
''When you knew the suction was bad, why didn't you call
a doctor!
''It was not going to live.
''If you knew it was not going to live, why did you not call
forhelpT
"I am not a baby.
"What do you mean you are not a baby?
'' I can take care of myself.
"Do you think you are capable of taking care of a sick
child T
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page 364}

''It didn't live. It could not have been helped.

''Wasn't it a fact you did not plan to keep this
child?
"Oh, yes. I bought clothes for it.
''Why did you not try to save this child?
'' It was not the question. It just died.
'' Do you know you can call a doctor any time Y
"Yes, I know.
'' \Vas this a nine months baby7
"No.
""\Vouldu't you know if it wereY
''Yes. It was not.
'' Did you name this lmhy f
"I baptized it with water. I was going to name it Peter,
Junior. I am glad it wasn't a negro.
"On your last answer; explain about this attack.
""\Vb.at are you going to do fight it?
''Did you report this attack to the police Y

"No.
"You stated you had bought clothes for this child.
"Yes, pants and diapers. I told Marion to bring over some
clothes for the child.
'' Who is Marion Y
"My daughter.
''Marion Lowe?
page 365 } ''Yes.
.
"Where does Marion live?
''423 Donmaton Boulevard, Alexandria, Virginia.
'' At the time you told Marion to bring the clothes over,
what did she say?
'' She didn't ask questions. She just brought the clothes
over.
''You didn't tell your daughter you had this child?
''No.
'' Between the time you had this child and the children that
are now practica~ly grown, have you had any other babiest
'No.
"I want to find out a little more ahout Mr. Julian, in reference to the telephone conversations you had with Julian. Can
you explain what this conversation wasY
"No.
'' Did tT ulian offer to come over and take the child and put it
at the police station?
"Yes, help it as much as possible.
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'' Did you tell Julian at the time he said this, the police
would ask his name, you told him 'no' f Didn't you tell Julian
you would attend to it?
"Yes.
page 366 ~ '' Did Julian offer to marry you Y
"Yes.
''What reason did Julian. offer to marry you!
'' To help me.
''When did this attack on vou occur!
'' My last period, two or three months ago when I moved
to Arlingion. ''

Assume further, Doctor, that during a break in the interrogation that she wrote on a piece of paper the following
words:
"Be it ever so humble, there is no place like home. If I am
held for any of this, my life is almost at its end anyway. It
is just a matter of time. It is such a short duration.''
Assume further, that polic.e officers testified she gave
the impression of being nonchalant about the whole thing;
that statements she made to police officers and other persons
were often irrational and without meaning or ,,,.ere un·responsible to questions propounded to her. Assume further, Doctor1
that it w'as reasonably ascertained that the woman was making
no attempt to malinger or stimulate a mental disorder; and
assume further that she loved her child when it was horn,.
denies vehemently at any time did she have any intention of
destroying her hahy.
I will now ask you, Doctor, whether or not you have an
opinion, with reasonable medical or psychiatric
page 367 r certainly as to whether or not this woman described in the question propounded to you and the
condition described in the question, was on the 11th day of
February, 1953, on the dcatl1 of her chHd and at the time the
child's body was placed in a field, suffering from a severe
emotional disorder?
A. The answer is ''yes''.
Q. You have such an opinion f
A. Yes.
Q. What is that opinion?
A. That she was suffering from a severe emotional disorder.
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The Court: I didn't mean for von to leave out that conjunction you had. You had the wo;d ''and''.
)Ir. Nemeth: It didn't qnite read through there, your
Honor. I will be glad to read it over for the record. It
stalled me, when I got to it.
The Court: Was on the 11th day of February, 1953, ·and at
the time the child's body was placed in the field; both times.
You mean your opinion is the same as to both times?
The ,vitness: Yes.
lvfr. Nemeth: Your witness, Mr. Hassan.
CROSS EXAMINATION.

By Mr. Hassan:
Q. Your opinion is based en ti rely upon the facts
that were recited to you 1
A. Yes, I based it on that hypothetical question. Of course,
I also examined the defendant.
Q. Of course, you must disregard any examination or any
conversation you had with this defendant and make your
ans,ver only on this fact, Doctor?
A. Yes.
Q. All on this?
A. That is right.
Q. Are all of the facts that have been rcv•ited, of all of the
facts tlrnt have been recited, must they all be true in order
for you to reach the conclusion to a medical certainty that you
have expressed?
A. Yes, I would assume that what was recited to me in a
hypothetical question is what was true and real, what was
recited to me were the facts, the syrnntorns as related in the
hypothetical question were actually there. I assume that.
Q. If any of those were changed,. Doctor, or were untrue,
you might have a different opinion, based on a medical certainty?
A. The conclusion is based upon the entire hypothetical
question.
Q. If they were chang·ed, your opinion might be different?
A. If it were changed, it might be different,
page 369 ~ sure.
Q.' If any of those were not true or were different?
page· 368

~
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A. Sometimes they still might be true, if one or two might
be missing.
Mr. Hassan : No further questions.
The Court: Thank you, sir.
("Witness excused.)
Mr. Nemeth: The defense rests, your Honor, please.
Mr. Hassan: The prosecution rests, your Honor.
The Court: Let the jury retire.
Mr. Nemeth: I want to make a motion, if your Honor
pleases.
(The jury leaves the Courtroom.)
l\:Ir. Nemeth: I would like to renew the motion to strike
the evidence on the same grounds as· previously made.
The Court : The motion is denied.
Mr. Nemeth: May I note my exceptions theretoj
The Court: Yes.
Do you all have your instructions readyf
1\:fr. Hassan: - I have to go get them. They are being typed.
Mr. Nemeth: I think most of ours are ready.
The Court: How many do you have?
Mr. Nemeth: Your Honor, the Doctor would like to be excused.
page 370 ~ The Court : Yes.
Mr. Hassan: Your Honor, may all of the Commonwealth's witnesses be excused f The poli~e officers go off
<luty at four. I could let them go.
Mr. Nemeth: And let all of the defense witnesses go?
The Court: Yes.
How many instructions liave yon W
Mr. Hassan : Six or seven.
Mr. Nemeth: We have about the same.
The Court : Do you know how much time you want to
argue?
Mr. Hassan: I want as much time as the defense.
Mr. Nemeth: An hour?
The Court : Two hours?
If it doesn't take too long, we might be able to finish this
tonight.
Mr. Nemeth: I thought these instructions, that some were
not typed in final form. I have the instructions. I have to
apologize to the Court for it.
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The Court: That is all right. Can they be made in final
form in short order?
Mr. Nemeth: I will try, if we can have a few minutes re•
cess.
The Court: Yes.
page 371

r

(Whereupon, a recess was taken, at the conclusion of which the following proceedings were
had in the Judge's Chambers, the defendant, the Court and
Counsel being present:)
The Court: Are you ready.
Mr. Nemeth: Yes.
The Court: No. 1. Is there any objection to that?
Mr. Sattler: No. U
The Court: Is there any objection to No. U
Mr. N emcth: I don't think there is anv evidence in the
case for "murder in the first degree", or: ''murder in the
second degree'', your Honor.
The Court: I think that there is plenty of evidence to go
to the jury.
The objection is overruled on that ground. The only thing
I was looking at to make sure you all haµ these penalties
straight. They change them every now and then. "Involuntary manslaughter''!
Mr. Kostik: Yes. That is one to five, or a jail sentence.
It is one of those sections in Title XVIII, one of the early
sections.
rhe Court: Involuntary manslaughter f I will check that
to make sure.
'' One to five, or in the discretion of the jury, by a fine not
exceeding $1000, or confinement in jail not expage 3'72 } ceeding one year, or both.',
The objection is overruled.
Mr. Nemeth: Note my exception for the reason there isn't
any evidence to show premeditation; no other elements of the
crime of murder in the first degree or murder in the second.
degree. Exception is taken to No. 1.
The Court: Defendant's No. 2. Is there any objection to
No. 2?
No. 31
Mr. Hassan : Change that fourth line.
The Court: Mine is changed already.
Mr. Nemeth: No objection to No. 3.
The Court : No. 4.
Mr. Nemeth: I don't have any objection to No. 4.
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The Court: · The only objection I have is the use of the
word ''but'' twice in three lines.
:M:r. Hassan : "Was".
The Court: I ~ill object to it.
Mr. Hassan: The Judge of the Supreme Court put it in it.
Mr. Kostik: I had ''and'~ in there originally.
Mr. Nemeth: You changed it around twice.
The Court: ''But" is right there. That should be ''but".
But the second one seems to me to leave out the ''but" and
say ''and'' in.
page 373 ~ Mr. Hassan:· Take the word "but" out.
The Court : Or ''and'' would be all right there.
Mr. Nemeth: "But in determining"-! would have an
"and". It reads all right that way. The word ''but" in the
fourth line changed to "and". No objection Y
The Court :· No.
Mr. Nemeth: No objection.
The Court ~ No. 5.
Do you have any authority on thaU
Mr. Hassan: Yes.
Section 518 of Lee; 33 Gratton 817; 96 S. E. 1011.
The Court: '' The Court instructs the Jury that tlie defendant is presumed to be sane and to possess a sufficient degree
of reason to be responsible for her acts until the contrary is
proved by the defendant to your satisfaction.''
That is until the contrary is proved to their satisfaction.
You have got a semicolon? .A.nd a paragraph f
"To establish a defense on the ground of insanity"-where
<locs that come from f
:M:r. Hassan: 33 Gratton.
The Court: The next paragraph you cut off there and niade
a new paragraph.
'' To establish a defense on the ground of insanity, it must
be clearly proved that, at the time of the committing of the
act, the party accused was laboring under such a clefect of
reason, from disease of mind' '-That is the Basicalu case.
Is that the one?
page 374 ~ l\fr. Hassan: Yes. Pete has gone to get it .
. The Court: I will read down to this next instruction here, '' But in this connection the Court further tells
the jury in a case like this where the prisoner sets up a defense of insanity or .irresponsibility produced by involuntary,''
et cetera, "intoxication," et cetera, "so drunk at the time
that he committed the crime as not to be responsible, the
burden is on him to prove this fact to the satisfaction of the
jury-''
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That is substantially right.
M:r. Kostik: It states in 33 Gratton the defense to criminal
prosecution on grounds of insanity'11he Court: It doesn't say "clearly," it Ravs prove to the
satisfaction of the jury.
· .,
Mr. Kostik: "It is not sufficient the evidence should be of
such character only to incite doubt in the minds of the jury,
it is on the accussed to prove such to their satisfaction."
Mr. Nemeth: I think to say "clearly proved" is putting an
extra burden on the defendant there. I object to that portion.
The Court: All this instruction is-let's take up the question of the burden of proof. Start with 521.
In this case the Court tells the jury, and so forth, he cannot
rely simply, and so forth-the burden is to prove
page 375 ~ this fact to the satisfaction of the jury.
That is the first one.
The next one is that the Court instructs the jury the burden
is on the accused to establish the mental or physical disabilityThe Court instructs the jury, et cetera-indictment in this
case. He must prove such insanity to the satisfaction of the
jury.
The fourth one, '' The Court instructs the jury in order to
plead insanity", et cetera, it must be to the "reasonable satisfaction of the jury''.
The fifth one says: '' In this connection the Court feels'',
et cetera, '' must prove to the satisfaction of the jury.''
The sixth one is "satisfaction of the jury."
The same thing again. That is the language used in all
of them.
l\Ir. Hassan: The instruction says "clearly prove to the
satisfaction of the jury", that one Y
The Court: Yes.
Mr. Sattler: How about "disease of the mind" Y
Mr. N emetb: ·what is that, yoUl' Honod
The Court: Strike out the words "clearly" proved, to
''must be proved to the satisfaction of the jury".
I struck out that "that", but I am putting it
page 376 ~ back in again.
Is there any other objection?
Mr. Nemeth : ·'' From disease of mind''.
Mr. Kostik: That runs from the very beginning of the
dortrine of this tvpe of defern,e, from the enl'ly days.
Mr. Nemeth: Temporary insanity is a little different from
the type of insanity I think we are arguing and I have been
alleging all of this time. 'l1hat was our original argument;
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insanity, at the time of the trial, I don't think cardes tP-mporary insanity. Disease of the mind is a well-known, legalmedical finding. A p1_,rson can he temporarily deranged, not
necessarily from disease of the mind.
Mr. Kostik: Not so far as insanity is concerned.
!fr. Nemeth: If that were true;you would have no plea of
insanitv.
Ivlr. kostik: I don't understand there is any evidence in
this case as to insaui ty.
Mr. Sattler: Disease of the mind has to be something
physical.
Mr. Hassan: A gross finding.
The Court: Disease is a condition in which bodily health
is impaired, sickness, illness. Ilhiess of the mind doesn't have
necessarily to be a('<:Ompanied by bacterial attack of the brain
or anything else.
Mr. Nemeth: The common conception of the
page 377 ~ word, at the end of the third line, in the paragraph,
instruction No. 5, of the Commonwealth, '' disease
of the mind", leads one to believe there must be something
more than is commonly construed in temporary insanity. If
that were true, and if you followed that literally, you would
have no defense whatever of temporary insanity.
The Court: I dou 't think that is right.
If the definition I have just read is right, "any impairment
is a disease", that is synonymous-disease in Webster's
dictionary, a condition in which bodily health, it could be
mental disease, mental health is impaired, sickness, illness,
any kind of sickness, illness or impairment of the condition
of the body or the mind, whichever you are talking about, is
a disease.
That is the language used in this State v. Robinson.
Mr. Nemeth: Is there any temporary insanity, or insanity
at the time of trial, or both¥
Mr. Kostik : It doesn't speak of insane persons as being
crnzy. You speak of them as being mentally ill. They are
jm;t ill, like anybody else who has stomach ache. They have
something wrong, mental illness, disease.
Mr. Sattler: I think disease of the mind means something
like syphilis, impairing the mind.
Mr. Kostik: That is what you think?
page 378 ~ Mr. Sattler: Some kind of bacteriologicallVIr. Kostik: You have people that, let us say,
are idiots and imbeciles, whose brains are in perfect condition
as far as cellular construction, bacterial, but they are mentally
ill. They haven't g·ot to the point of being the "norm", therefore they are sick, ill.
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Mr. Nemeth: No one alleged such a thing in this case.
Have you heard of it being alleged?
Mr. Kostik: I haven't heard any testimony, of mental illness, yet.
Mr. Sattler: I think the common connotation, it has
grounds. ·
The Court: It would seem the doctrine of irresistible impulse is possibly rejected; reading from 501, Lee on Criminal
Law.
'' The Courts have held that no mere irresistible impulse
could exact one from criminal responsibility."
In the State v. Harrison, the Court said it would be a sad
day for this state when uncontrollable impulse shall control.
In 75 Virginia, 867: "The Virginia doctrine impliedly recognized in the latter case", Thurmond, that irresistible impulse,
from crime, must spring from '' a diseased mind''. In other
words, it must be an insane impulse.''
The objection is overruled.
page 379 ~ Mr. Nemeth: Note my exception for the
reasons stated.
The Court : No. 6.
Mr. Nemeth: I don't see where this would come in
The Court: Where did you get thaU What is your a·uthority 1
]\fr. Hassan: Section 499, of Lee.
Mr. Nemeth: I don't see where it comes from into the case,
the enormity of the atrocity.
The Court: What?
Mr. Hassan: 499-Lee.
The Court: Is that some case where somebody burned a
house down and killed a lot of people, or something like that?
It says: '' Cannot be predicated merely upon the atrocity
or enormity of the defendant's act.''
It is a West Virginia case. There are no Virginia cases
under that. I think that ought to be refused. I don't think
it fits in this case. I don't think we have authoritv for it.
Mr. Kostik: What we had in mind, your Honor, was just
because a crime is murder, or this type of thing, if it is done
very irrationally, it doesn't necessarily mean you can't judge
crime on that. ·we will withdraw it.
page 380 ~ The Court: No. 7.
No objection is there!
]\fr. Nemeth: No. It is a typical statement.
The Court: Let's let No. 8 go fo~ a minute. There will be
some argument about that.
Let's take up A, for a minute. There may be some argument on that.
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We will take up B. Is there any objection to .B? ·
Mr. Nemeth: That is a statement of the law.
Mr. Kostik: The part, '' a part of which' '-they are talking
about the part now. There are just two parts of each theory
in conflict.
Mr. Nemeth: No, any part
.
The Court : '' The Court instructs the jury that, if they
find there is a conflict in the evidence''. He means if part
A, conflicts with Part B, and Part A is favorable to the Commonwealth, and Part B is favorable to the defense, is what he
is talking about.
Mr. Hassan: No objection.
The Court: I think it was given.
Instruction "C ".
~fr. Hassan: It is the same as No. ·7, isn't it?
Mr. Kostik: I don't like the last line in it, your Honor.
"no theory", I think ''no reasonable theory". They couldn't
adopt it wholly because the defense puts in some
page 381 } theory.
Is there any objection f
Mr. Nemeth: All the leading instructions, with the exception of one which was changed slightly, came from the Beverage Case, which were approved by your Honor.
The Court: There might not have been objection to it then.
Mr. Kostik: They seem to say they put up any theory
they want.
Mr. Nemeth: There is a theory consistent with her innocence. It is evidence of guilt.
I think that is a fair statement of law. The burden is never
on the defendant.
Tho Court: He is not talking about that. He is talking
about whether the theory is reasonable. I think the objection
is sound. The word is inserted there.
Mr. Nemeth: You are inserting the word ''reasonable''!
Mr. Hassan: "No reasonable theory", next to the last line.
The Court: '' But in order to convict, the evidence of guilt
must be so strong that the1·e c.an he no reasonable theory from
the evidence consistent with her innocence.''
·
Mr. Nemeth: I note an exception to the change.
Mr. Hassan: No objection to that, your Honor.
No exception to D.
page 381-A ~ The Court: No exception to D.
"E"i
Is there objection to that?
Mr. Hassan: No objection.
It has been decided once before in general instructions.
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The Court: "F ". ls there any objection Y
Mr. Hassan: No objection.
The Court: "G ".
Mr. Hassan: I would like to change a portion of it. The
words "Newly born" should be taken out.
The Court: I don't see that it makes any difference. Your
authority for that-do you want to know that¥
Mr. Sattler: We can go across the street and
Mr. Nemeth: It was taken out of the Beverage case.
The Court: It has been objected to.
Mr. Hassan: Passing over "G"The Court: Yes. That is objectionable; it goes to the
whole?
Mr. Kostik: Yes.
The Court: I think he has already got that covered anyway. That comes up with a general finding of '' not guilty''.
That covers everything.
Mr. Nemeth: I will withdraw the instruction.
page 382 ~ '' H'' is with drawn.
The Court: I?
Mr. Hassan: No objection.
.
The Court: Ji
It seems to me that is a duplication of the one you have got
in "B ". I don't see any difference in tlJe theory. "C ", I
mean. '' C '' and '' J'' are covered.
·
l\fr. Hassan: Already coveied.
l\Ir. Nemeth: This is specifically concerning circumstantial
evidence.
Mr. Kostik: It says the same thing as the other.
:Mr. Nemeth: Then you shouldn't have to m.ake objection
to iU
.
Mr. Hassan: Repetition is very objectionable.
The Court : It is refused.
Mr. Nemeth: Note my exception.
The Court: It is already covered.
Tl1ere is no objection to "K", is there?
l\fr. Hassan: No objection. It is standard.
Mr. Kostik: Your Honor., that statement, as I recall it, was
introduced without any objection, as a matter of fact.
The Court: This is ''L". It is still denied she made iU
Mr. Hassan: This was given. There was a
page 383 ~ terrific fight over the introduction. This has never
been given where there has been no objection to
the statement, there has always been a fight over it, and after
a fight been introduced, as in the Beverage case.
Mr. Nemeth: It depends on the circumstances under wl1icb
it was taken. I laid the foundation very carefully.
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The Court: Mr. Hassan f
.
Mr. Hassan: The Commonwealth objects.
The Court: Objection overruled. Granted.
The Commonweal th 's objection was overruled.

"J"Y
Mr. Hassan: "J" was withdrawn. It was denied.
The Court: It goes back to'' A''.
( The Court then reads instruction ''A''.)

Is there any objection to that?
Mr. Hassan: I object to that.
The Court: What ground?
Mr. Hassan: I would like to see the authority on it.
The Court: I think it is right except for one thing. The
only thing that worries me about it is the ''insanity'' part.
Mr. Hassan: Right.
The Court: That is somewhat protected by the
page 384 ~ fact or facts sought to be established by the Commomvealtb.
:.Mr. Hassan: It isn't clear to the jury.
The Court: Now, is iU Let's see what they have got it
set up about the defense of insanity here; didn't you tell them
already?
I don't see how there can be any misunderstanding in view
of instruction No. 5.
( The Court then reads instruction No. 5.)
The Court:· "Until the contrary is proved by t11e defendant
to your satisfaction.''
·
In other words, you don't have to establish insanity at all,
her present sanity at all. It is presumed she is sane. It is
presumed. How cnn th~re be any misunderstanding? Have .
you any authority for this?
·
Mr. Nemeth: No.
The Court: I don't know where you are ever going to get
nuthority. I imagine that instruction has been approved many
times by the Court of Appeals. It would be difficult to prove
in a particular case.
l\Ir. Kostik : What was our number that had that on it Y
The Court: No. 5.
Mr. Kostik: No. 6 was withdrawn.
The Court: I think that is all right. The objection is overruled.

Viola Opanowich v. Commonwealth of Virginia.

267

Mr. Nemeth: vVe are back to "G".
l\fr. Hassan: We would like to have No. 5 and
"'A"· read right close together..
The Court: I don't object to doing that.
Mr. Kostik: vVe would like to have No. 5 read just before.
The Court: Now, we are back to "G ".
page 385}

(The Court then reads ,~ G".)
The Court: What is your objection to that?
Mr. Hassan: I would" like· to see the authority as it applies
to this case.
Mr. Nemeth: I don't think that is a valid objection unless
you would state an objection.
The Court: You say you want to see the authority. Isn't
it true if she doesn't understand the difference between right
and wrong., doesn't realize the consequence of her act, she is
insane t Tha:t is a plea of insanity?
Mr. Hassan: This is in the Beverage case, where the child
was not a child a week old. This is entirelv different factual
situation. I don't believe it applies to the "'facts in this case.
It is a true statement of law, but the evidence is entirely foreign to what has been before this jury. This contemplates
that the exhaustion immediately following the giving of
birth··
Mr. Nemeth: You want to take out '' as result
page 386 } of birth of a newborn child". Leave that out.
Would you object to it then? That is only a finding of instruction on one of our defenses. We are asking the
jury to believe it.
Mr. Kostik: The only evidence, as I recall it, directed toward her mental condition was a hypothetical question. All
that thing says, the Doctor says "yes", she was under great
emotional disorder.
l\fr. N emetll : Extreme emotional strain.
.
Mr. Kostik: That there was never anything· to show that
her disorder was such that she conlcl not tell right from wrong,
as this instruction instructs. She might have been under great
mental disorder, and still know ri_ght from wrong. The evidence doesn't support that instruction. There is no evidence
anywhere to support there is any test of whether she knew
rig·ht from wrong· when she did this. No evidence w11atsoever.
The Court: Take this instruction., 1, 2: 3, 4, 5, in the fifth
line, strike out the words: '' As the result of the birth of the
newborn child'', which will meet some of the objection, I think.
That will meet the object.ion that it doesn't fit the facts in the
case. I doubt it ought to be in there anyway.
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The question of insanity ought not to he confined to one circumstance. It ought to be confined to a great many circumstances.
.
page 387 ~ Now, then, there remains the question of
whether there is any evidence in the case at all to
let the case go to the juryMr. Kostik: On this question t
The Court : On this question.
,vhile I am inclined so much to agree with you, I have some
feeling of doubt about it. I think the doubt ought to be resolved in her case. Objection overruled, and the instruction
is given.
lVIr. Hassan: Argument can be made on this question, right
or wrong?
The Court: Yes., plenty of argument can be made.
Do you want an hour to the side Y
Mr. Hassan: Yes.
The Court: I told the jury to be here at seven o'clock. It
is now six. I may give a little more time than that, if you need

it.

("Whereupon, at 6 p. m., a recess was taken until 7 o'clock
p. m., at which time the Court charg~d the jury and counsel
made their arguments, the same not being reported.)

•
page 388

•

•

...

~

.
ArlingtQn, Virginia,.
May 20, 1953 ..

The above-entitled matter came on for argument on motion~
pursuant to call, at 4 :00 o'clock p. m .

..
page 389

~

•

.

PROCEEDINGS.

The Court: All right, sir, proceed.
Mr. Nemeth: May it please the Court, this is a motion made
to set aside the verdict as contrary to the law and contrarv to
the evidence.
Reviewing· briefly the testimony from a medical point of
w
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view, in this case, we would run into the question directly as
to whether the corpus delicti had been proven beyond all reas01iable doubt as is required by all the authorities that I have
found.
I cite to tl1e Court at this time, in ·warren on Hommicide,
Volume 3., at Page 285, Section 277, I quote:
"Proximate relationship or connection between the assault
and death must be proved beyond a reasonable doubt. Evidence that shows an obscure or merely probable relationship
or connection is insufficient. There is not sufficient proof to
sustain a conviction where there is a reasonable doubt as to
the cause of death."
On Page 286, I quote from the same section, 277, in the same
Volume, Warren on Homicide:
"In answer to the direct proof of the cause of death in a
homicide case, if such fact can be accounted .for on any reasonable theory other than that of accused's guilt, the ·jury
should acquit.''
On Page 287, continuing· on the same Volume:
page 390} "Upon a charge of homicide, even where the
. body has been found., althougl1 indications of a
violent death be manifest, it should still be fully and satisfactorily proved that the death was rreither occasioneq by natural
causes, by accident, nor by the deceased, himself. Evidence
that does not disprove the death resulted from accident, natural causes or suicide, is insufficient.''
,
On Page 291, I read :
'' On the trial of an indictment for murder, it was proved
that the defendant had been delivered of a child which was
found some distance from her house and was returned to her
in a healthy condition. Next morning it was dead. A pl1ysician testified tllere was no mark of violence upon the cI1il<l
and that he did not know whether it had died from an exposure
or had been smothered. The evidence was insufficient to warrant '8 verdict of guilty.''
. Mr. Koutoulakos: What is thatf
Mr. Nemeth: The citation of that case! Lee v. State, 76
Georgia., 498. Also at 291, in the Third Volume of Warren on
Homicide.
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On Page 297 of tlie Warren Volume :
''·we come to an important and pertinent fact, where experts cannot tell what was in fact the cause of death or where
they cannot agree in their opinions thereto, the
page 391 r cam;e of death is not sufficiently proved.
The record in this case clearly does not indicate
that the Commonwealth carried its burden, its burden beyond
all reasonable doubt, to prove the death of the dece.ased in this
case.
Now, let us refer to the testimony, the record of the actual
trial., itself.
vVe go to Page 179, under Dr. Dolan 's testimony, on cross
examination, the evidence in chief of the Commonwealth, and
we say, we read the following:

I have just read him a statement from Medical Jurisprudence, from Doctors Rhodes, Gordon, and Turner-I will read
it:

'' It is never justifiable., therefore, to certify that a deceased
person has died of asphyxia if this opinion is based only upon
a finding of visceral congestion, capillary hemorrhages, cyanosis, cardiac dilation, and a condition of post-mortem fluidity
of the blooc.''
I asked him if he would agree with that statement. After
some by-play between counsel, he answered the question:

"I am aware of literature, Mr. Nemeth, on asphyxia. I bave
been made much more .aware in the past few clays. I am E,tlso
a,vare of the controversy among Pathologists, among good
Pathologists., of the changes found in infant deaths due to
deprivation of air. In my opinion these changes
page 392 ~ which we found show deprivation of air, the opinions of other men to the contrary."
I then asked him :
"Doctor, don't you find those particular changes are basic
pathological changes in all types of deaths T''
'' His answer was :
'' All deaths are due to deprivation of oxygen. That is correct.''
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Going on in the record, excuse me one minute, please.
(Pause) I ·am sorry, your Honor. I had this marked. In the
last several moments it was moved.
This is by Mr. Hassan, in the cross examination of Dr.
W erne, a question by Mr. Hassan; Page 240:
"Doctor, there are in the respiratory system., I understand,
among these slides, and you know more about it than I do,
there are sections of all the various organs that are represented in this respiratory system?"
The answer was :
'' There are lots missing.
'' Question. Lots missing?
'' Answer. Tl1ere are no mastoids, no tonsils. Those are
the two important."
Over on re-direct examination, or rather the re-cross examination of Dr. Dolan, the rebuttal, I asked him the following
questions:
page 393 ~

'' Question. Doctor, we were originally discussing, I believe l\fr. Hassan called you back, the fact
of your cooperation with Dr. Werne. Is that correct?
'' Answer. I believe so, yes.
''Question. You say that you gave him everything you had
or offered him the use of everything you had, am I quoting
you correctly?
'' Answer. Tl1at is right.
'' Question. Did he. ask you whether you had the mastoids?
"Answer. He asked me whether I had a section of the
mastoid; I told him 'no', had I one, I would have shown it to
him.
.
'' Question. Did you have any sections of the tonsils Y
'' Answer. No, sir., I did not.''

Here we have a case where. on the basis of the medical examination, on the evidence and in the record of the case, itself,
he says death, probable cause of deat11, asphyxia, probably by
smothering-. Nowhere has l1e made a definite statement "by
smothering"., because it is incumbent on the Commonwealth
to show the mechanical means of the smothering, if any.
It is part of the corpus delicti and is always present, a
burden on the Commonwealth, since the Commonpage 394 ~ wealth's case can rise no higher than the Commonwealth's evidence, that a mere body alone, the
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fact that the deceased is dead, does not prove homicide beyond
all reasonable doubt.
Here we have a de:ffoite indication from the medical testimony in this record, that the Doctor, Doctor Dolan., the State's
Pathologist, did not perform sections on certain portions of
the body, the mastoid and the tonsils, sections which Dr.
Werne, likewise a qualified pathologist, said were necessary
to perforni·a complete and accurate post-mortem examination.
In quoting from Wharton on Criminal Evidence, Volume I.,
at Page 255, Section 210: .
· '' As the burden of proof of the corpits delicti is always on
the prosecution, it should not be allowed to proceed further
until the proof of death and its character are established as
far as the evidence can be separately g·iven. The order of
proof ought always to prevail where the question of corpus
delict-i is separate, clear and distinct from the question of the
guilt of the party charged.''
A plea of not guilty places upon the State-I am reading
from Page 236 :
'' A plea of not guilty places upon the State the burden of
showing the accused guilty beyond a reasonable doubt. The
accused is not obliged to offer any evidence. But if he does
offer evidence, it in no way shifts the burden of
page 395 ~ proof carried by the State.'' The autl1ority for
that is State v. Vargowan, 16 Ol1io, State Records 1
495., 156 Northeast, 600.
.
Continuing from Wharton's Criminal Evidence, on Page
234:
''The fact that a wounded person dies is not conclusive that
death resulted from the wound and the burden is on the prosecution to show beyond a reasonable doubt tliat such wound
caused the death."
We submit that in tliis case there isn't any clear-cut, giltedged evidence offered by the Commonwealth that indicates
beyond all reasonable doubt that the deatI1 of this infant was
caused by suffocation. Now here in the evidence, in the record,.
should I say, is there any evidence other than the words that
came out of the Commomvealtp Attorney's mouth, as far as
the medical testimony is concerned, that indicates that this
baby was wrapped in paper and that it smothered from that
form of mechanical means.
.Mr. Hassan advanced the idea, sfandin~· on liis feet in front
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of the jury box. It did not come from any witness sworn in
the box.
I may point out this from the record :
'' The Court. One question., please, before you start cross
examining him.
''If the child were alive when it was put in the
page 396 ~ bag, in the condition whiC:h he described to you,
with the contact only being newspapers over his·
face, how long-would you care to express any opinion about
how long· it would take to cause death under circumstances
like that?
· "The Witness: In a hypothetical case, or how long did it
take this babv to die¥
'' The Court: In a hypothetical case.
'' The ·witness: I think it would take some time, some
hours, perhaps.
'' The Court: If the child had been put in that position for
some relatively .short time, not several hours, but as much as
an hour or so., would it be evidencing any commotions or movements, or effort of pain, or outcrying to get out of a situation
like tbat1
'' The Witness: Oh, yes; it certainly would.
'' The Court: It would be very evident to anybody that saw
it, or took a good look at it?
·'The Witness: I don't know how evident it would be. The
child would attempt, even at this age, .to obtain air, as 4oes
any animal.,
"'The Court: A child in a bag like that, brought out of the
house., somebody else witnessed it being carried out, put in an
automob~le, knew what it was being brought out, wo.uld they
be consc10us" The Witness: ·wou]d the bag be jumping
page 3'97 ~ around, do you mean f
'' The Court: If they looked at it, would it be
moving?
'' The Witness: It would depend upon how .violent the
movements were, and how tightly the arms and legs. were
wrapped. I don't believe I could answer that very well.
.
"The Court: No strings, now. .Just newspaper wrapped
around it to bind the legs and arms.
"·The " 7itness: If the arms were able to mov~, and the le2·s
were able to move, and someone was looking at the bag, ._it
would seem to me th~y would sec the bag movtng-.
'' I don't know any more about tliat than you do, sir.
"The Court: All right, sir."
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vVe have the testimony here of Marion Lowe, the daughter
of the accused. The Commonwealth had all of the opportunity
it desired to have cross examined or to have examined her on
that question. She was the Commonwealth's witness. There
is nowhere in the evidence that the bag moved around, jumped,
or in any way indicated that the baby was alive at that time.
Also, one pertinent fact, nowhere has the Commonwealth
established the time of death of this infant. It wasn't established to be at two o'clock, four o'clock, six o'clock, seven
o'clock, eight o'clock. The Commonwealth's case,
page 398 ~ of course, can go no higher than its evidence.
Now, in so far as the corpus delicti is concerned,
let's move over to sufficiency of evidence. Here we have a
direct conflict between two qualified pathologists. Dr. Werne
testifies and he makes it emphatic, that in his opinion Dr.
Dolan was in error in diagnosing his case as death by asphyxia, probably by suffocation.
The Doctor gave as his opinion that the necrosis discovered
in the larynx coul<l have- caused the death. He said the baby
was a very sick baby at that time. He gave the very definite
opinion that the baby did not die from asphyxial death, by
~mffocation or from asphyxiation.
Excuse me one moment, sir. Dr. \\Terne, in answer to a
question, having·handed him the autopsy protocol, Dr. Dolan 's
report, asking him to comment on it, he said:
"I have reviewed Doctor Dolan's autopsy :findings through
the. courtesy of Dr. Mann and Dr. Dolan. You will forgive
me, I want to compliment Dr. Mann and Dr. Dolan on the fact
that I was able to get a very clear idea of what happened to
this baby from tbe material that Dr. Dolan saved, as well as
the material that he lms recorded.
"Now, I am going to read what we see here, and offer my
comments, and I trust the Court ·will appreciate that they
are given in a most respectful spirit, in a conpage 399 ~ structive desire to arrive at opinion as to the cause
·of death, without any attempt to be critical of
someone else's work.
"The patholog-ical diagnosis, 'Distention of the lung' means
nothing. Whether the lungs are distended or not has no
sig'Ilifi~anct!.
'''The fact that blood tinged froth in the nose, mouth,
ti·achea and bronrhi, mean absolutely nothing, because as
people die, the lungs fill up with bloody fluid, and you will
find that in a great proportion of persons who die.
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"The fact that there are petechial hemorrhages in the
pleura, lungs, thymus and brain, has absolutely no specific
significance. It is true,, particularly in infants who are within
the mother's womb, who haven't had access tp the outside
environment, therefore have had no need or opportunity to
breathe air, when these infants die within the w·omb, charaeteristically there will be some such hemorrhages."
Mr. Hassan objected. After some argument between counsel, the witness continued:
'' The petechial hemorrhages of the pleura, lungs, thymus
and brain have no special sig·ni:ficance so far as meaning death
by asphyxia. The absence of postmortem clotting bas absolutely no specific meaning of asphyxia! death.
page 400 } The diagnosis of asphyxia, if it means probably
due to smothering, is unwarranted, and unsupported by the evidence in the gross autopsy.
'' I studied the microscopic :findings. This is what I found.
In a section taken throug·h the neck arteries, that includes that
portion of the voice-box which we call the vocal cords, there
are separate small regions on each side which indicate the
presence of destruction of tissue and inflammation, such· as
I have commonly seen in infants that are suddenly found dead
in their cribs. I have seen them in infants who are observed
to die--''
.
Then the witness continued after the argument of counsel
again, and I am coming to .the closing portions thereof:
''The ·witness. This Opanowich baby had changes in the
sections that indicated this baby was severely ill. There were
changes in the larynx which satisfy me that this baby had a
significant serious respiratory disease which could have
caused the death.
"It is, therefore, my opinion that this baby probably died
of a fulminating respiratory disease. It is also my opinion
that there is no evidence to show that this babv was
smothered.''
~
And then Dr. ·werne indicated that he had gone
page 401 ~ over the specimens with Dr. Dolan at the Laboratory, indicated that he showed him the changes in
the other sections, and that he was somewhat surprised. Even
though the evidence, the S_upreme Court of Appeal in this
State has held many times and is a general law throughout the
United States, that where the evidence, even though more
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consistent with the guilt of the defendant than it is consistent
with her innocence, still the evidence would be insufficient to
find a verdict of guilty.
We have no clearcut analysis, no clearcut evidence whatever in this case to show that the cause of death of this infant
beyond all doubt was due to asphyxiation throug·h suffocation.
In Prather v. Com,,mon1ceaUh, 178 Southeast-excuse me,
it is Volume 7, Southeastern Reporter, at 178, the Court said:
'' To warrant the conviction of a person accused of crime,
every fact necessary to establish his guilt must be proved beyond a reas~nable doubt. And especially is this so as when
here a conviction is sought upon circumstantial evidence alone,.
which is always to be acted on with the utmost caution. It is
not sufficient, therefore, that the evidence create a suspicion
of guilt. The accused is entitled to acquittal unless the fact of
guilt is proved to the actual exclusion of every
page 402 ~ reasonable hypothesis of his innocence~''
I don't believe tllat we can say in this case, honestly, that
every reasonable hypothesis points to guilt of the accused.
In the same case of Pra.ther v. Co1nmonwealth, the Court,
quoting from Judge Moncure, in the Johnson case, 29 Grat.,

796:
'' The circumstances proved, taken singly or all tog·ethe1\
while they create a suspicion of griilt, are yet inconclusive and
wholly insufficient to prove such guilt. They are consistent
with the fact of guilt but are also consistent with the fact of
innocence. If thev be not at least as consistent with the fact
of innocence as with the fact of guilt, they certainly do not
amount to such a degree of proof m;; to connect the accused
with the offense and warrant his conviction thereof. For the
rule in such cases that where the evidence established only
finite probability in favor of the hypothesis of guilt, such evidence cannot amount to proof l1owever great the probability
ma:y be.''
We submit there wasn't sufficient evidence to convict of first
degree murder. Certainly under the instructions of this Court,.
.
Instr.uction '' E'' :
'' The Court instructs the jury that in order for you to con-
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. vict Viola Opanowich of murder in the second
page 403 ~ degree, the commonwealth must have proved beyond a reasonable doubt that the killing was done
from malice-that is, from a wicked and depraved heart.''
And in consideration of Instruction '' F'' :
'' The Court instructs the jury that, if after hearing and
considering all the . evidence, there is a reasonable doubt in
your minds as to the real cause of the death of the infant, that
is, whether it died as the result of the willful and intentional
criminal acts of the defendant, or whether it died from some
other cause, then you should find the defendant not guilty of
murder as charged in the indictment against her."
"\Ve submit that the motion to have struck the evidence on
the question of corpus delict-i at the close of the Commonwealth's case, later renewed at the dose of the entire case,
should have been granted. by the Court. "\Ve certainly maintain in view of the insufficiencv of evidence as to the cause of
death, as to the mechanical cause of death or as to any cause
of death, the fact the Commonwealth didn't prove the date of
death, didn't prove at least one-half of the corpus del-icti, that
the motion made by the defendant should be granted. ·
Mr. Hassan: Well, if your Honor, please, I will start off
with a quotation from Warren on Homicide, Volume III.
Page 241, Section 275, where the distinguished author makes
this statement from a Virginia case:
~

"If on a trial for murder, the evidence is wholly
circumstantial, but as to time, place, motive,
means and conduct it concurs in pointing to the accused as
the perpetrator of the crime, he may be properly convicted.
Dean v. Commonwealth, 73 Virginia, Page 912. ''
'' The question of the believing of the evidence, the question
of the believing of the witnesses is one entirely within the discretion of the jury. The question of the offering of evidence
is one that the Court can consider in this motion. Whatever
evid(lnce was offered by the defense, whatever evidence was
-offered by the Commonwealth, if the jury believed it in this
case, would be that which governed a decision of whether or
not the jury in believing that e-vidcnce could have arrived, as
they did at their verdict."

page 404
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I submit that the jury could have believed and ii.id believe
the testimony that indicated that this defendant had a plan,
had discussed in advance when the baby was still alive and
the witness had heard it cr·y on the telephone, not one but two
witnesses testified substantially the same as to this telephone
conversation, that this baby was alive at eleven o'clock on the
day of the alleged crime and again at two o'clock on t11e day of
the alleg·ed crime; that on that very same day, the defendant
was heard to say she would suffocate the baby and throw it
in the furnace.
page 405 ~ She was admonished bv one of the witnesses.
If the jury believed that; then the jury believed
at a time when the baby was alive that this woman had in her
mind the depraved thought of suffocating that baby, and the
belief of that evidence by those two witnesses, lead us on to
what occurred. l\fr. Nemeth said the time of death was not
established. The time of death was reasonablv establisl1ecl.
·when it showed that Dr. Dolan said that in the stomach of this
baby was milk, I vrnnt to point out that it seems to me that
sometime or other, I may be wrong, when he said it in the
testimony, I don't have a copy of the testimony, that this baby
died within six hours of the time it ate. I believe when I talked
to the jury, I did it on the basis of the usual schedules of
babies, two or three or four hours; that if this baby, the lon!!;est time that could have elapsed between the time the baby
died and the time the baby ate would be about four hours, on
tlie basis of what Dr. Dolan had testified as to the amount and
type of food that was in the baby's stomach.
"\Ve know it was around eight o'clock that this baby was
taken out of the horse in the paper bag; that the baby was at
that time either dead or about to die.
Now, as to the wrappings of the baby, we had Dr. Welburn,
DetectiYe Dinsmore, and Captain Re.ctor testify that that baby
was laying in a piece of newspaper, the ends of which bad been
turned over the baby, the ends turned in and
page 406 r rolled and wrapped tigl1t. Dr. Vvelburn tei::;t.ifiecl to
that, when he unwrappecl it. Captain Rector testified to it, when he tore the newspaper, when the baby was
found, that that bahv was then taken out, plaeed on a cold, wet,
rniny February nip·ht, in an open field. We know that sometime after the plan nnd sometime befoi;e or after the time that
the baby was taken into the field, that baby died.
Now, as to the belief of the medical testimony, we had quite
strorndy stated by Dl'. Dolan that this baby died of f3Uffocation,
of smothering, probably of smothering, and went through
1his asphyxiation business, long, under cross examination,
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and steadfastly stood by his theory. We know that Dr. vVerne
had an opposite theory of infection. But Dr. ·werne, even
with his theory, admitted that if tllis baby were so wrapped in
a paper apd did live, and was alive when he was placed in
that field, that the baby could have got an infection. That
would have shown on the slides. So that even if the theory of
Dr. "\Verne were adopted and the jury believed that, and believed the other evidence, they couJd still have believed and
could still have found that this defendant was guilty of murder
in the second degree.
However, it is my opinion that the jury believed Dr. Dolan
because, as Dr. Werne admitted when he was handed the
textbook, that he was at utter and complete disagreement with
all of the known authorities. That was their witpage 407 } ness.
It is the discretion of the jury to believe a witness, and it is one that has been long established in Virginia.
Ithink that the corvu.s delict-i has been well--establishcd in this
case, because there was evidence, if believed by the jury, that
would result in exactly what the jury found.
Now~ this question of wl1ether or not the jury under this evidence and under the law could have found what they did with
the evidence which was offered, and I think t.he Court remembers as well as do counsel and probably as well as does this
stenographic report, the substance and essential elements of
all the testimony of this case.
But in Virginia, we have this question of the jury. Now
had the jury .believed in this case, and there was evidence I
submit that the jury could have believed, had there been evidence submitted, that one of the specifically set forth methods
of killing had been used in this case, where this inf ant had been
killed under one, by one of the means which the statute says is
first degree murder; that even thou~h they believed that, that
even then this jury could have rendered a verdict of second
degree murder. For we have a easo in Virginia which is still
established law, in 108, 892 of Bitrton and Converse v. the
Commonwealth, that was a case of lying in wait where they
were lying in wait and they killed the man while lying in wait.
Under the statute that was first degree murder.
page 408 } The Court had this to sav about the discretion
of the jury:
.
'' Our jurisprudence in this and in other respects may be
amenable to criticism of school men and locations, but subjected to the test of actual experience, it has appeared in
practice to be well that the law, after framing· definitions and
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formulating rules of conduct, should allow to Courts and
juries in their application and enforcement, a certain latitude
and discretion and so it comes to pass that a man may be indicted for murder of the first degree, by the various means
embraced in the statute, the evidence adduced may tend to
proof of the offense named in the indictment, and none other,.
and yet the jury acting under this discretion with which they
have been clothed by the law, may find the offender guilty of a
less offense. And it is well in practice that it -should be so,.
· else, owing to the tenderness of juries and the reluctance to
impose the highest penalty~ many crimes would go wholly unpunished. Thus .the rigor of the law would tend rather to
promotion than to the prevention of crime."
So that even if all the evidence that was offered by the defense and its experts and only the evidence that was offered by
the Commonwealth were believed by tl1is jury, in my opinion
it wonld call for the severest penalty and for first
page 409 ~ degree murder. Rut nnder our law, the jury has
the discretion, even though_ they disregard all of
the evidence that the defense puts in, then they can find this
woman guilty of second degree murder.
So that, your Honor, under the lflw and the evidence that
was presented in this case, although the severest penalty,
although all of the evidence, there is sufficient evidence· to
prove the corpus delicti :rnd first degree murder, it is perfectlv
proper for this jury to have come up with a second degree :finding.
As to the establishment of the corp1ts delicti, on April 20,
1953, in the latest advance sheets of the Supreme Court of
Virg'inia, Volume 194, which just arrived today, there is tl1e
case of John B. Campbell v. the G(Jni1nun111ertlth of Yirr,in;a.
That is the case of the death of u week. old infant. In this
particular case the infant was decapitated. But this question
of the proof of the cor1ms delicti is discussed in the case.
In here it says:
',·while the corpus delicti cannot be establisl1ed by an extrajudicial confession''I submit that the telephone conversations that were l1ere, of
the plan, are in the same legal categ·ory as an extra-judicial
confession, althoug-h it is not a confession of the commission of
the crime at tlrnt particular instant, it i~ a conpage 410 ~ fession of the plan to suffocate, to smotller thiR
child and throw it in the fumace 1 and only slight
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corroborative evidence is necessarv where the crime has been
fully confessed.
.,
· Such col'roboration was found in the instant case in the
testimony· of the Coi"'oner; that the infant had been born alive
and later decapitated.
· ··
·
·
· While I haven't time to. dig~st this, for I just picked it up as
T came in here, that appears to me to fit the facts of this case
here. We have a. pla.u· to smother and throw into the fnrnnce
a ·baby.
have in fact a. baby that is dead a_nd lms been
thrown into the field. We have tllis defendant under the evidence, present at all times with the ha l>y, in t~e house with thc:i'
baby, with that plan in her mind. And we have a baby that we
have. an exp.ert do.ctM says dfod of suffocation, not thrown in·
the fumace, but thrown in a,11· open field. The only evidenee
that the defense counsel points to here today is the medical
testimony. I submit that the jury could even under their own
experts have believ~d tl1~t that little pinpoint, ll.S he calls it,
of infection, could have come in that hnhy hnd thnt baby been
alive when it was wrapped in t1u1t p~per and placed on a wet,
rainy Fcbrum•y nitd1t, in a,11 ope~ field; th~t that slight pinpoint of infection, the doctor ~dmitted that of the other slides
of the very same section, there wm•c six Hlides in all, five of
them were free of tr9·en a pinpoint of infection.
page 411 ~ The Doctor tried to indicat~ that Im was not given
the mastoid and the tonsil; when Dr. Dolan came
. l)ack on the stand, and he wa.s subject to cross examination,
and it appeared since he was not cross examined on it, and
it appeared from the op~;ming statement of Dr. '\Verne that
Dr. Dolan 's rebuttal testimony :was correct, he was offered
a bucketful of the vitals of this baby to nrnke any e:Xperiment
on he wanted to, to make any slides he wanted. He was
offerecl tbe use of the Iaboratorv and thcv weren't made.
· If there was any such evidence, I suhmf t the jury could lmve
disregm·ded it, as tbey could disregard any other evidence.
From the evidence and the conflict of thr-ories that w·ere pro.duced in the medic-al testimony, it is quite evident t]iat the
jury either believed what Dr. Dohm said 01· it applied what
·Dr. ·vVerne sairl, to the facts as they were rreiied. I cannot see
how this jury -in any way c.ome fo fl clcciRion that was contrar:v
to the law or tlrn evidence. -F~n·, yom· Hor•or, under the very
same evidence and under the law of Vi rgfoin, this jury could
·11avo .found first degree munle~ and given tl1e maximum pen.alty.
Mr .. Nemeth: Your Honor, plea~e. therr nre two poinh; . We
have no ar~;ument with Mr. IIassan 's opinion in regard to tlie
. case of Ca;npbell v. the Cornmonweallh. Again it ~ub~tanti-
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ates our original position. There you did have
a. decapitati~n, a physical violence, the very thing·
. we said was not shown in this case,.the very thing.
That alone would go toward proving the corpus delicti in the
cause of death.
In regard to the testimony on the telephone conversation,
I have in hand here the transcript in which we find out what
was said on the phone. Nowhere have I seen any relationship
whatever to smothering.
•
This is Mr. Hassan, on direct examination.
'' Question, You may look at your notes to refresh your ·re~ollection:
·
'' Answer. It isn't that.
'' Question. Take you time.
''Answer. (Pause) He said, 'What does Pete sayf'
'' She said: 'He doesn't know. He said it it up to me.'
. "He said: 'Is that why he was crying?'
'' She said 'Yes.'
~' Then Julius laughed.
''Then she said: 'This isn't funny. What are we going to
do?'
'' He said: 'Get married'
"She said: 'No.' And she said: 'We have got to get rid of
it.'
"He said: 'how Y'
page 413 ~ '' She said: 'Oh, throw it in the furnace or .
something.' ''
page 412

~

I haven't seen anything in this record, sincerely, which was
gone over by my associate counsel, Mr. Sattler, to indicate a
smothering on the nart of that witness.
In the case of this pinpoint of infcction which Mr. Hassan
has been using his jury technique on this Court, the Doctor
~rery definitely stated it indicated dead tissue in the body,
tis~ue that didn't die from an infection after death. That is
in the record.
I am v'lad Mr. Hassan a.nd I do agree on one thing that Dr.
Dohm. the closest he e-ot to an actual analvsis of the death was
nroba hly by smothering·. He was very careful not to put
himself on the offin.ial record.
As fnr as the milk is concerned, the autopsy protocol, itself,
which is part of the record in this case, very clearly states
that the milk curd ,~ms found from the stomach to the rectum
in the intestinal tract. The sufficiencv of the evidence is a
question for the Court to rule on and "'not a question for the
jury to rule on., contrary to Mr. Hassan.
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I would just like to say to the Court, in closing my argument,
that in Michie's Dig·est of Virginia and West Virginia Reports, Volume 3, at Page 277, I want to read three small items
again.
'' The guilt of a person accused of crime is not to
be inferred because the facts are consistent with
his guilt. They must be inconsistent with his innocence. The accused is entitled to an acquittal unless the
fact of guilt is proven to the actual exclusion of every reasonable hypothesis of innocence. Where the evidence leaves it
indefinite which of several hypotheses is true, or establishes
only some infinite probability in favor of one hypothesis, such
evidence cannot amount to proof, however great the probability may be.''
page 414

~

Again coming to the question of decapitation, which was
discussed by Mr. Hassan in the Campbell case:
''Proof of the corpus delicti. The proposition laid down the
principal-''
I am readin.g from Smith v. Commonwealth, 21 Grat., Page

809:
"-the proposition laid down the principal case as of the
proof of the corpus delicti in a trial for murder, that is it is
death of the person charged to have been murdered must be
proved by the most cogent and irresistible evidence, either by
witnesses who were present when the murderous act was done
or by proof of the body having been seen dead in that regard
or by proof of criminal violence adequate to produce death."
I don't see, again in line of the decapitation case, yes, that
would be sufficient; there isn't anything in this
page 415 } case at all to show physical violence. Carefully,
.
I went over it on cross examination, over the objection of M:r. Hassan, that there were no marks found on the
throat, mouth, the lips, in faet no external marks ·whatever on
the body of this infant. We have only basic pathological
cha.nges which admitted]y, by both pathologists are present in
nll forms of death.
·
I can't see how any other conclusion can be reached than
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that the Commonwealth filed to prove the corpus a(~licU of the-.
case, that there is insufficient evidence on which to have found
a conviction. In.view of- the instructions of_ the. Cour.t and the.,
evidence, itself, I ask the Court to set aside the verdict as contrary to- the law and the evidence~
Mr. Hassan: Your Honor,.! would likc,to read.my notes on:
that question of the suffocation and the teleP.hone_ c.ony~rsa"'."·
tion.·
The Cour-t :· The lady's?:
lVIr: Hassan.: The lady's testimony..
Mr. Nemeth: I have no reasons to recall suffocation.
Mr. Hassan: It starts in toward the end of the afterno.on 's:
conversation: '·'No, you can't count on her .. " Sh~ wa.s re-.
ferring to Marion.. "She will go to pieces .. "
This is Julius: '' Couldn't you wrap it iu a blanket and put
it in a bs:sket? Haven't you got a basket? I could
p·age 416 ~ take it.'' "Then whaU" ""Well, just take a bus.
back here, not around there.''
"No, it ,voi1ldn't work. He would cry."
"Haveri 't you got a nipple or Rome thing·? He doesn. 't cry
all of the time, does he? Does he cry very loud f ''
'' It wouldn't work. You have got to suffocate him first."
'' If I had some way of getting there-''
'' Oh, I will have to take care of it, myself."
Now, I have a vivid recollection of those statements being
made aild these a.re my notes as to what this woman would
testify, what I followed when I questioned her.
Mr. Sattler: There is nothing in here on that, your Honor,
The Court: I don't recall it, that particular phase of the
t¢stunony. Frankly, I was a little surprised when he said
that, beca·use I didn't recall that piece of testimony. Of
·qourse, he doesn't say that is testimony. He says that is
the :notes he had tlrnt he expected her to testify to..
Mr. Hassan:· I can remember the basket, the nipple; the
:rest of 1.t, I don't have a vivd recollection of the word "suffo'ca tion ". It is 11.ll tied in.
The (fou'rt: I didn't consider that necessary, however.
On tbe question o'f whether or not the Court
page 417 } ·would be required to set this ·verdict aside because
two ·~xperts differed, you read me a textbook that
·indicated that it ,vould. With all due respect to the learned
author who wrote the textbook, I would be compelled to dis·agree with him -and.you would.have to find me s.om.e Vir_ginia
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authority to indicate otherwise ancl T would he shocked if yo:1
found such authority, because you would put the Commonwealth in a position every time of allowing the defendant to
.go out and employ an expert to come in and testify conversely
or adversely to the testimony offered by the Commonwealth,
and thereupon there could automatically be no conviction.
That is just ridiculous to mn. I can't just believe ·any rule of
law exists.
So when there is adversity or divergency of testimony, it
seems to me it obviously is a question entirely for. the jury.
In so far as any, difference may exist between Dr~ W erne and
Dr. Dolan is concerned, regardless of.what my feelings might
be about it., there is no question in my mind that even though
I might totally disagree with Dr. Dolan, I would be forced to
accept the jury's finding in his favor. I don't say I do disagree with Dr. Dolan, even if I did.
So, I think it is useless to discuss Dr. \Verne's testimony.
I might go on to say, bowever, that I don't find any fault with
Dr. Dolan's testimony in disagreeing with Dr. vVerne. And
I am not surprised that the jury disagreed with
page 418 ~ him.
·
In so far as the corp'lts delicti is concerned, you
have raised a more serious case. The other thing· just doesu 't
appeal to me at all. But I am not of the opinion that you have
to rely entirely upon the Doctor for proof of this case. The
case of death may be proved by circumstantial evidence, just
as much as any other phase or factor in the case.
·
The evidence in this case shows, whether it shows she intended to suffocate him or not., it shows very clearly that she
intended to dispose of the child. That is what we would call
the evidence before the death, the prospective evidence, as
Dean and vVigmore woulrl i::;ay; and the evidence after the
crime clearly indicates that she bad disposed of it. Her conduct afterwards is that of a guilty person, in retrospect of the
evidence indicates the same thing.
In my opinion, if you view the Doctor's testimony merely
In the nature of corroborative testimony, you have sufficient
evidence on which to base a verdict of guilty. The motion is
denied.
Stand up.
Mr. Sattler: Viola, stand up.
(The defendant stands.)
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The Court : Viola Opanowich, you are now sentenced to
serve a term in the penitentiary of twelve years in accordance
·
with the jury's verdict.
pnge 419 r In your custody, Sheriff.
Mr. Nemeth: Note our exception.
I signify my intention to apply for writ of error to the Su1werne Court of Appeals.
,
Is bond in the same amount., Mr. Hassan 1
The Court: You may sit down now.
l\Ir. Nemeth: $5,000 bond Y
The Court:· Yes.
The Clerk.: The record doesn't- show, to set the bond at
$5,000?

The Court: The bond has been set at $5,000. If he is making· a motion to reduce the bond at this time, the motion is
denied. The bond remains at $5,000.
Do you wish the record to show that i
Mr. Nemeth: No, sir. It is perfectly all right.
(Whereupon, at 4:55 o'clock p. m .., the ,argument in the
above-entitled matter closed.)
Tendered to me, July 17, 1953.
WALTER T. McCARTHY, Judge.
Signed by me July 23, 1953.
,vALTER T. l\foCARTHY, Judge.
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