
























































STATE OF VIRGINIA)

) ss
COUNTY OF RUSSELL)

I, Charlotte I. Hale, a notary public in and for the State
and County aforesaid, hereby certify that'Clafence James Herron
and Lola Wimmer Herron, his wife, whose signatures appear on the
foregoing deed, appeared before me and acknoﬁledged the same in
- my State and County aforesaid. |
Given under my hand'this 7th day of July, 1978.

My commission expires September 2, 1979.

VIRGINIA: In the C% Office of the Circuit Court of Russell
County, bs , 19.2£. This deed
was this day receivegn said ofgce. and, upon the certificate.... of |
acknowledgment.... thereto annexed, admitted to record, at/....l%....
o'clock {22 M., after payment of $..7Cd... tax imposed
by Sec. 58-54 (b).{

- (), &
Teste: y“utdrx L edeoto i Gen.

Tax § L5722 . Transfer Fee § L6 . . )
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THIS DEED OF ASSUMPTION, made and entered into
this the [ﬁfﬁ day of September, 1981, by and between MARIE

et - —

P. HERNDON, widow, party ‘of the first part; and CLYDE R.
GIBSON, party of the second part: i
tWITNESSETH:
That.for and in consideration of the sum of TEN
DOLLARS ($10.00), cash in hand pald other good and valuable

consideration, and the assumptlon of the hereinafter descrlbed

Deed of Trust, the receipt of which is hereby acknowledged, i

the party of the first part does hereby grant and convey,
with General Warranty and English Covenants of Title, unto

- the party of the second part, in fee simple absolute, all

that certain tract or parcel of land situate, lying and
being in the Lebanon Magisterial District of Russell County,
Virginia, and being designated as th Nos. 13 and 14, iﬁ
Block C, of the Russell County Poor Farm Subdivision, which,
plat of said subdivision is of record in Plat Book 1, at

3 and 154, in the Circuit Court Clerk's Office of

Russell County, Virginia, which said Block C, in the Poor i

‘Farm Subdivision was later incorporated in a subdivision by -
Bill R. Harman and Dorothy Woosley Harman, his wife, as
shown on "PLAT SHdWING HARMAN SUBDIVISION, RUSSELL COUNTY,
VIRGINIA, THREE MILES NORTHEAST OF LEBANON", which plat.of ;

said subdivision is of record if Plat Book 4,”/at pages 57

and 58, together with exceptions, reservations, restrictions

and conditions imposed upon the land embraced in the Harman

Subdivision by that certain 1nstrument in writing, bearlng

Ex\\l l7L D 13
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date of the,@fth day of ppril, 1973, and which said Lot

Nos. 13 and 14 in the Harman Subdivision are the same lots
. 'Eb.,' .

as Lot Nos. 13 and 14, in Block C of the Poor Farm Subdivision.

SOURCE OF TITLE: And being identicaliy‘the sa@g
a N - Iy o . . 6‘

lots or parcels;of land acquired by Marie P. Herndon, widow,

‘by deed from Bill R. Harman and Dorothy Woosley Harman, his

wife, dated the 7th day of -March, 1978, and recorded in the
Circuit Court Clerk's Office of Russell County, Virginia, in
Deed Book 279, at page 269, reference to which is hereby
made.

' OIL AND GAS LEASE: This conveyance is made and

accepted subject to the terms of that certain oil and gas
lease executed by Bill R. Harman and Dorothy Woosley Harman,
his wife, to Gulf 0il Corporation, dated May 3, 1977, and
recorded.in‘the aforesaid Clerk's Office in Deed Book 262,
at page 792, reference to which is hereby made.

WATER RIGHTS: The party of the first part does

further grant unto the party of the second part, the right

to use water from the spring located on Tract No. 10, and
the right to lay a pipeline to said sp:ing from her land
over any other lots or tracts of land of the Poor Farm
Subdivision if the pipe is laid below plow depth, and the
right of ingress and egress to maintain said pipeline -and to
use a reservoir to be constructed by the Board of Supervisors
of Russell County, Virginia, at or near the said spring,
either on Tract Nos. 9_or 10, but in accepting this deed by

the party of the second part, there is to be no liability

e c aem i e e————
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on the said pagty of the first part for the pipeline or the
maintenance of ‘the said reservoir; and the said party of the
se-ond part releases the said parties of the first part from
any and all liability on account of the said reservoif, or
the amount of weter that may be received from the said
soring, and the party of the second part assumes ful;
responsibility for obﬁeining'wate; from the said spring for
her lands. |

RESTRICTIONS: This conveyance is made subject to

the conditions, restrictions and easements on said property,
Zf any there be, to the extent that they are binding on the

property hereby conveyed, and on the party of the first

_part.

DEED OF TRUST ASSUMED: This conveyance is made

subject to and the party of the second part does hereby
expressly assume that certain Deed of Trust executed by the
party of the first part to Marion V. Baker, Trustee, dated
the 7th dey of March, 1978, securing the Promissory Note

therein described, and which said Deed of Trust is recorded

in the aforesaid Clerk's Office in Deed Book 279, at page 272,

reference to which is hereby made, and as to which said
indebtedness the party of the second part hereby agrees to
indemnify and save harmless the party of the first part.

WITNESS the following signatures and seals:

g’ Bl g é H zﬂ""’/(SEAL)
RIE P. HERNDON
aé‘fx’- R Y

(SEAL)
CLYDE R. GIBSON :




STATE OF VIRGINIA) o
) To-wit:
COUNTY OF RUSSELL)
Personally appeared before me Marie P. Herndon,
widow, and Clyde R. Gibson, whose signatures appear on the
foregoing Deed of Assumption, and acknowledged the csame

before me in my State and County aforesaid.

Given under my hand this / '7743ay of SZ:/D7F/[72954

1981.

My commission expires S~ T /?=D\ ' .

/// ﬂ T,
_ Notary ublic

_ A

: K's Office of the Circuit ©ourt of Husse

oo e (o onn g7 {Jw,,f/
unty, ”

was th?s day receﬁ'ed in said office, and, upon the cemﬁcate ... of ©

acknow! ent... thereto annex admitted to record, at.4

a
o'clock Aol M., after paymcnt of £). . L0 , tax xmposed
58.64 (b)... é .
B Sec Te(stl: Az SZ WD , Clerk,
S WA fer Fee s,__/_..‘fﬁ-uﬂ-
Tax ssz__ui.--—- Transfe
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2-2-81

At a regular meeting of the Russell County Board of
Supervisors held at the Courthouse, in Lebanon, Virginia, on
Monday, February 2, 1981, at 10:00 a. m.

PRESENT: Harold B. Mitchell, Chairman

Danny L. Brown, Vice Chairman
J. L. Porter, III, Member
ABSENT: Dr. Roy R. Smith, Member at Large

Present: James A. Gillespie, Clerk of the Board

VACATION OF PLAT OF HARMAN SUBDIVISION

Chairman, Harold Mitchell, temporarily relinquished the

chair to make the following motion:
' WHEREAS, Bill R. Harman and Dorothy Woosley Harman,

.husband and wife, own the land embraced within a subdivision
designated ""Harman Subdivision, Russell County, Virginia, Three'
Miles Northeast of the Town of Lebanon'", containing 24 lots numbered
1 through 24 and Woosley Street; which said Harman Subdivisioﬁ is
designgted on "Plat Showing Harman Subdivisioﬁ, Russell County,
Virginia, Three Miles NE of Lebanon" prepared by Nelson E. Light,
- Certified Professional Engineer, bearing date August 8, 1972, and of
reéord in the Russell County Circuit Court Clerk's Office in Plat Book
4 at page 57, and which said Subdivision lies on the north side of and
‘adjacent to Secondary Route No. 656 of the Virginia Highway System and
in che'Lebanon.Magisterial District of Russell County, Virginia; and
is a part of the same lands that were conveyed unto Bill R. Harman
and Dorothy Woosley Harman, his wife, as tenants by the entirety with
riéﬁf 6f'éurvivorship as at coﬁmqh law, by A.”K. Gilmer, III, and
others, by deed bearing date the 9th day of August, 1967; and which-
is duly recorded in Deed Book 206, at page 617, in the Clerk's Office

of the Circuit Court of Russell County, Virginia; and
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PLAT B 1, A, EAEEMY_ O

WHEREAS, there have been no lots sold in the Subdivision
known as '""Harman's Subdivision, Russell County, Virginia, Three Miles
N. E. of Lebanon"; and

WHEREAS, the owners of the aforesaid Subdivision, Bill R..
Harman and Dorothy Woosley Harman, desire to vacate the plat of the
"Harman Subdivision, Russell County, Virginia, Three Miles NE of
Lebanon". ' |

NOW, THEREFORE, BE IT RESOLVED, by the Russell County Board of
Supervisors to grant request by Bill Harman to vacate plat - of Harman

Subdivision.

The Vice Chairman called for a vote on the motion, which

was as follows:

AYE: J. L. Porter, III
Danny Brown
Harold Mitchell

NOT PRESENT: Dr. Roy R. Smith

ARGINA: — 108/ ERK OF THE BOARD

Q unty
Circuit Csdn[*}u» ‘)_."/ i, o'clock

A ued t> pecere and recorded
N yALd X

—-'r"" L.
Page___,____. /CT"/

3tat

'_,mm;- ’--.. Dol DT L - . -
Fratises _————Z"_—;a
Recordmg ¢ -
dlats b -
Aate Tax $
~cal Tax E3 ,
s . , [
TOTAL B g .2
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CONSENT TO VACATE PLAT
of

Harman Subdivision.
Russell County, Virginia

Three Miles Northeast of Lebanon

I, JIM GILLESPIE, County Administrator, as the authorized
agent for the Russell County Board of Supervisors, consent to
the vacation of the plat of the Harman Subdivision, Russell County,
Virginia, Three Miles Northeast of Lebanon, recorded in Plat Book
No. 4, at page Eizi, which séid vacation of the plat of the Harman
Subdivision, Russell County, Virginia, Three Miles NE of Lebanon,
shgll divest all public rights in Woosley Street and shall reinvest
the owners of the Subdivisiqn, Bill R. Harman‘and Dorothy Woosley
Harman, with the title to Woosley Street and said subdivision.

WITNESS the following signature and seal, this 52 day of
FeBrUARY

. Jandariy 1981.

County Board of Supervisors

STATE OF VIRGINIA,
COUNTY OF RUSSELL, TO-WIT:

I, 22ls2ra. Q ;.2/{4_,ég,rﬂ. , a Notary Public in and for
7"

the County of Russell, State of Virginia, do hereby certify that

Jim Gillespie, Céuﬁty Administrator, authorized agent for the
Russell County Board of Supervisors, whose name is signed to tﬁe
féfégbing instrument, hés—feréénéliy‘apﬁeareé Béfore me and ]
acknowledged same.

Given under my hand this (5 day ofiﬁigﬁﬁgy. 1981.

. .
NOTARY PUBLIC 2 '
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VACATION OF PLAT OF HARMAN SUBDIVISION
Russell County, Virginia-

- Three Miles Northeast of Lebanon

WHEREAS, Bill R. Harman and Dorothy Woosley Harman, hus-

band and wife, own the land embraced within a subdivision desig-

nated "'Harman Subdivision, Russell County, Virginia, Three Miles
Northeast of the Town of Lebanon', containing 24 lots numbered
1 through 24 and Woosley Street; which said Harman Subdivision is
designated on 'Plat Showing Harman Subdivision, Russell County,
Virginia, Three Miles NE of Lebanon' prepared by Nelson E. Light,
Certified Professional Engineer, bearing date August 8, 1972, and
of record in the Russell County Circuit Court Clerk's Office in
Plat Book &4 at page 52:21, and which said Subdivision lies on
the north side of and adjacent to Secondary Route No. 656 of the
- Virginia H;ghway System and in the Lebanon Magisterial District
of Russell County, Virginia; and is a part of the same lands that
were conveyed unto Bill R. Harman and Dorothy Woosley Harman, his
. wife, as tenants by the entirety with right of survivorship as at
common law, by’A. K. Gilmer, III, and.otherg, by deed bearing
date the 9th day of August, 1967, and which is duly recorded in
Deed Book No. 206, at page 617, in the Clerk's Office of the
Circuit Court of Russell County, Virginia; aﬁd

WHEREAS, there have been no lots sold in the Subdivision
known as '"'Harman's Subdivision, Russell County, Virginia, Three
Miles NE of Lebanon"; aqd

WHEREAS, the owners of the aforesaid Subdivision, Bill
R. Harman and Dorothy Woosley Harman, desire to vacate the plat
of the'"Harman Subdivision, Russell County, Virginia, Three Miles

NE of Lebanqn"; and
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WHEREAS, the owhers have the conéént of the Russell County
Board of Supervisors, as evidenced by the attached Consent Form
which is made a part of this instrument, duly signed by Jim
Gillespie, County Administrator, the authérized agent for the
Russell County Board of Supervisors, as required by §15.1-481 of
the 1950 Code of Virginia, as amended.

This instrument shall operafe to vacate the plat recorded
in the Circuit Court Clerk's Office of Russell County, Virginia,
in Plat Book No. 4, at page.jiji_, to destroy the force and effect
of the recording of the plat so vacated and to divest all public
rights in, and to reinvest Bill R. Harman and Dorothy Woosley
Harman with the title to Woosley Street and said subdivision.

WITNESS the following signatures and seals, this /¢

day of January, 1981.

(ic,e/ ﬁ /Vd/vm e/ (SEAL)

BILL R. HARMAN

Vi

WOOSL

,—EP-WIT: /(é W
i, , a in and for

the County of
Bill R. Harman and Dorothy Woosley Harman, whose names are signed
to the foregoing instrument, have this day personally appeared
befére me and acknowledged same.

Given under my hand thiS'Zlé; ij§ of ‘January, 1981.

MG st .

CIRCUIT COURT RUSS

FIL

S 2 1983
o (- ‘;MAY 9

State of Virginia, do hereby certify that
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WHEREAS, there have been no lots sold in the Subdivision
known as '""Harman's Subdivision, Russell County, Virginia, Three Miles
N. E. of Lebanon'"; and

WHEREAS, the owners of the aforesaid Subdivision, Bill R..
Harman and Dorothy Woosley Harman, desire to vacate the plat of the
"Harman Subdivision, Russell County, Virginia, Three Miles NE of
Lebanon".

NOW, THEREFORE, BE IT RESOLVED, by the Russell County Board of
Supervisors to grant request by Bill Harman to vacate plat of Harman
Subdivision.

The Vice Chairman called for a vote on the motion, which
was as follows:

AYE: J. L. Porter, III
Danny Brown

Harold Mitchell
NOT PRESENT: Dr. Roy R. Smith

NIRGINIAC

\ 714 5 '19c?/

Russnllﬁﬂunﬁy
Circuit C;urt 1. o'clock

Admitted_to recortt g\ns recorded
in 0""" .. .. o__——l-_

,muvy‘

Mransies 3

Recerding ‘5:,-_—_7—54-;2&

Slats oo
ate Tax S
~cal Tax S _ ——

TOTAL - <& . ' 28 '



WHEREAS, the own@ré.have the consent of the Russell County
Board of Supervisors, as evidehcéa by the attached Consent Form
_which is made a part of this instrument, duly signed by Jim
Gillespie, County Administrator, the authorized agent for the
Russell County Board of Supervisors, as required by §15.1-481 of
the 1950 Code of Virginia, as amended. '

This instrument shall operate to vacate the plat recorded

in the Circuit Court Clerk's Office-of Russell County, Virginia,

in Plat Book No. 4, at page ,57 , to destroy the force and effect

of the recording of the plat so vacated and to divest all public

rights in, and to reinvest Bill R. Harman and Dorothy w°osiey

Harman with the title to Woosley Street and said subdivision.
WITNESS the following signatures and seals, this /¢

day of January, 1981.

* (Ea,z/ e /t/ﬂm e/ (SEAL)

BILL R. HARMAN

)7/’ (s

WOOSL

29



, awmin and for .

State of Virginia, do hereby certify thai:_

the County of
Bill R. Harman and Dorothy Woosley Harman, whose names are signed
to the foregoing instrument, have this day personally appeared
beforé me and ackpowledgéd s#me.

Given under my hand this ZQ dj of January, 1981.

o QUL
UWUW/(‘%& |

CIRCUIT COURT RUSS
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VIRGINIA:

IN THE CIRCUIT COURT OF RUSSELL COUNTY

WILLIAM N. DOTSON, et al
Plaintiffs

vs. IN CHANCERY NO. , ,3 I? l

BILL R. HARMAN, et al

-

N N Nt Nl o N o P Nt

Defendants

PLAINTIFF'S MEMORANDUM

In requesting this Court to rule against the Defendant's Plea of
Res Judicata in this matter we point to the statement of the Virginia

Supreme Court, in Mowry v. City of Virginia Beach, 198 Va. 205 211

(1956), that "[i]n applying the doctrine (res judicata) there must be
concurrence of four things: (1) Identity in the thing sued for; (2)
identity of the cause of action; (3) identity of persdns, and of
parties to the action; (4) identity of the quality in the persons for
or against whom the claim is made." |

The Defendant contends that the prior litigétion of Ezripk V.

Harman et al., decided in this Court, serves to bar the present

litigation under the doctrine of res judicata.' However, this plea is
inapplicable for two reasons: (1) the present Plaintiffs, Dotson and
Gibson, were not parties to the prior litigation; (2) both Dotson and
Gibson possess a legal right of use in the vacated Woosley Street
superior to that qf Wyrick or the public in general.
Plaintiffs,.Dotson and Gibson, purchased their lots in the Harman
Subdivision with reference to the plat recorded in Plat Book 4,-at'
pages 57 and 58, of the Russell Coquy Records. The Virginia Supreme

Court stated, in Sipe v. Alley, 117 Va. 819, 822 (1915), that "[w]hen

lands are laid off into lots, streets and alleys and a map or plat
thereof is made and recorded, all lots sold and conveyed by reference

thereto, without reservation, carry with them as appurtenant in such



streets the right to use the easement in such streets and alleys
necessary to the enjoyment and value of said lots."

This right to use the easement in such streets is a right in
addition to any right held by the general public to make use of such
streets., Also a purchaser of a lpt who purchased before the map or
plat of the subdivision was recorded and who had no reference to the
‘street in questibn at the time of his purchase has no greater right to

use of the street than does the general pub;ic. Genheimer v. Crystal

Spring Land Company, 155 Va. 134, 140-41 (1930). Wyrick, Plaintiff in

~ the previous suit, purchased his lot without reference to the
recording of the Harman Subdivision Plat, and therefore, he was unable
to assert the same quality of‘legal right in regard to the vacation of
Woosley Street as the Plaintiffs are asserting in this case.

Although neither the identit§ of persons, and of parties to the
present action nor the quality of legal right of the persons asserting
this claim is concurrent with the prior litigation, the Defendants
stili claims the plea of res judicata is applicable in this case. The
reason for their asserting its applicability is that the Russell
County Board of Supervisors was a party to the prior litigatiom.

Counsel for the Defendants cites authorities from West Vifginia,
Illinois, Florida, North Carolina, Connecticut, and California in
support of his contention that litigation involving a municipality as
a party is binding on the citizens of that municipality. However, in
Mowry, at 210-11, the Supreme Court of Virginia held that where the
identity and quality of the parties are not the same as thqse in a

prior litigation the suit may not be barred under the doctrine of res
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judicata. In Mowry the City of Virginia Beach had been a party to the

prior litigation.

In Ciaffone v. Community Shopping Corp, 195 Va. 41, 53 (1953),
the Virginia Supreme Court held that the doctrine of res judicata Qas
not applicable because the Plaintiffs had not been parties to the
previous litigation._ Although A;lington unnty officials had beeg
parties to this prior lifigéfién, fhé Supreme Court héld that the
prior ruling did not bar county residents from bringing a similar suit
against defendané Community Shopping Corp. The ruling in this case is

in direct contradiction to the case Sauls v. Freeman, 24 Fla. 209,

450, 525 (1888), cited in Defendant's Memorandum of Authorities.

Other authorities cited in Defendants Memorandum, i.e. Morton

Motor Co. v. Public Service Commission et al., 160 S.E. 226 (1931) and

Healy et al. v. Deering et al., 231 Ill 423, 83 N.E. 226 (1907),

suggest that where citizens of a state or municipality would be
considered priviesfto”;hat state or municipality a prior litigation
with the state or_municiﬁalit& as a party serves to bar re-litigation
by its pitizens)' While privity is an illuéive term, the Virginia
Supreme Court follows the general rule that privity involves a person
so identified in interest with another that he represents the same

legal right. Storm v. Nationwide Insurance Co., 199 Va. 130, 134-35

(1957). Neither Donald Wyrick, in representing his legal right to use
of the vacated Woosley Street, nor the Russell County Board of
Supervisors, in representing the legal riéat of the public in general,
represented the present Plaintiffs' unique and individual legal right
to use of Woosley Street due to their purchasing of lots referenced to

the Harman Subdivision Plat.
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In Bates Et Al. v. Devers, 214 Va. 667, 671, (1974), the Virginia

Supreme Court stated that "the one asserting the defense of res
judicata - bar or collateral estoppel must show by a preponderance of
evidence that the claim or issue should be precluded by the prior
judgment." The Defendants in this case have not met this burden and
for that reason the Plaintiffs, William N. Dotson, Nita Jo Dotson, and
Clyde Gibson, respectfully request that the plea of res judic#ta be
rejected.

WILLIAM N. DOTSON

NITA JO DOTSON

CLYDE GIBSON

~ By counsel

NG
CIRCUIT COURT RUSSELL cou

BROWNING, MOREFIELD, SCHELIN,
and Arrington, P. C.

Two Mill Street - P. O. Box 156

Lebanon, Virginia - 24266

By ’
CHARLES E. SCHELIN- P o

CERTIFICATE
I hereby certify that I have mailed a true copy of the above
pleading to Randall B. Campbell, Esquire, P. 0. Box 1447, Lebanon,

Virginia 24266, Counsel for Defendants, on this the z-&z‘-day of

Vs ot

CHARLES E. SCHELIN

July, 1983.




TWENTY - NINTH JUDICIAL CIRCUIT OF VIRGINIA

COUNTIES OF GLAND BUCHANAN OICKENSON GILES. RUSSELL AND TAZEWELL
CIRCUIT COURT JUDGES:

GLYN R. PHILLIPS
CLINTWOOD. VIRGINIA 24228

NICHOLAS E. PERSIN
GRUNDY. VIRGINIA 24614

ROBERT L. POWELL
PEARISBURG. VIRGINIA 24134

July 5, 1983

Mr. Charles E. Schelin, Esquire
Browning, Morefield, Schelin
and Arrington

P.0O. Box 156

Lebanon, Virginia 24266

Mr. Randall Campbell, Esquire
Attorney at Law

P.0. Box 1447

Lebanon, Virginia 24266

RE: William N. Dotson, et al vs.
Bill R. Harman, et al
Chancery No. 11, 192

Gentlemen:

The Court is of the opinion that the Defendant's Plea

of Res Judicata should be sustalined and the Bill of Complaint
is therefore dismissed.

Mr. Campbell is directed to prepare an appropriate
order to be endorsed by Mr. Schelin and forwarded to the
Court for entry.

GRP/nch

Jce: Clerk, Circuit Court
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DECREE
Came this day the parties, by counsel, upon the
Bill of Complaint filed herein by the Plaintiffs; upon the
Answer filed by Russell County, Virginia; upon the Plea of

Res Judicata filed herein by the Defendants, Bill Harman and

’Dorothy Woosley Harman; and was argued by counsel. And it

appearing to the Court that the Plea of Res Judicata Ashould
be sustained, it is, therefore,

~ADJUDGED, ORDERED and DECREED that the Defendant's
Plea of Res Judicata is sustained, and the Plaintiffs’' Bill

of Complaint is ORDERED dismissed from the docket of this

‘.Court.

The Clerk is further ORDERED to deliver a copy

teste of this Decree to all Counsel of record.

I ASK FOR THIS:

'RANDALL B. CAMPBELL

Attorney at Law

" Main St. Box 1447

Lebanon, Virginia 24266

Ol VB sl

COUNSEL FOR BILL HARMAN AND
DOROTHY HARMAN
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|

SEEN AND OBJECTED TO:

CHARLES E. SCHELIN, ESQ.

BROWNING, MOREFIELD, SCHELIN
and ARRINGTON, P.C.

Two Mill Street - Box 156

Lebanon, VA 242q¢/¢

COUNSEL FOR PLAINTIFFS

|
i

!

JOHN S. BUNDY, ESQ.
,WHITE, ELLIOT & BUNDY
160 East Main Street
-Ablngdon, VA 24210

S.

(610) EL FOR RUSSELL C Y

o — ——————
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NOTICE OF APPEAL

Comes now the Plaintiffs, William N. Dotson,' Niata Jo Dotson,
and Clyde Gibson, and give notice that they will appeal the Order

entered on the 27th day of July, 1983, in the above-styled cause.

STATEMENT REQUIRED BY RULE 5:6

There will be no transcript or statement of facts, testimony, or

other incidents of the case hereinafter filed.

WILLIAM N. DOTSON,
NIATA JO DOTSON,
and

CLYDE GIBSON

By Counsel

BROWNING, MOREFIELD, SCHELIN,
and ARRINGTION, P. C.

Two Mill Street - P. 0. Box. 156

Lebanon, Virginia 24266

o(Meslee O LM

CHARLES E. SCHEL
Counsel for Plaintiffs

CERTIFICATE OF SERVICE

I, Charles E. Schelin, do hereby certify that I have mailed a
frue~copy of the foregoing Notice of Appeal-to Randall .B. Campbell,
Esquire, P: 0. Box 1447, Lebanon, Virginia 24266, and to John S.
Bundy, FEsquire, White, Flliott, and Bundy, 160 East Main Street,

Abingdon, Virginia"QAZlo; ébunéel of Record for the Defendants, on

this the 3rd day of Augusé{ 1983. ’“/&47

CHARLES E. SCHELIN
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ASSIGNMENT OF ERROR

The trial court erred in ruling that Bill R. Harman's and Dorothy

Woosley Harman's plea of res judicata "should be and is sustained" and

thereafter dismissiﬁg William N. Dotson's, Niata Jo Dotson's, and
Clyde Gibson's Bill of Complaint because:

1. William N. Dotson, Niata Jo Dotson, and Clyde Gibson were not

parties to Wyrick v. Harman, et. al., Chancery No. 10,894, in which

final order was entered by the Circuit Court of Russell County,

Virginia, on October 20, 1982,

2, The decision of the Circuit Court of Russell County,

Virginia, rendered in Wyrick v..Harman, et. al., was based on the

false and fraudulent £estimony of the Appellees, Bill R. Harman and
Dorothy Woosley Harman.

3. The Dotsons and Gibsons possessed a legal right of use in the
the vacated Woosley Street superior to that of Wyrick and the "public
in genéral".

4, To sustain the Harman's plea of res judicata would amount to

perpetuating a fraud upon the Appellants and to a taking of a property
interest owned by the Dotsons and Gibson without due ﬁrocess and just
compensation.,

5. Appellénts duly filed their Notice of Appeal and Statement

Required by Rule 5:6.
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IN THE CIRCUIT COURT OF RUSSELL COUNTY, VIRGINIA:

DONALD R. WYRICK, et al | COMPLAINANTS
VS: DECREE )i, 87

BILL R. HARMON, et al DEFENDANTS

This cause came on this day, upon the Bill of Complaint and
Exhibits filed therewith; upon proper and timely service of process
upon the Defendants; upon the Answer, by counsel, of the Defendant,
The Board Of-Supe:visors of Russell County, Virginia; upon the Answer
and Cross-Bill of the Defendants, Bill R. Harmon and Dorothy Woosley
Harmon, by counsel; upon the Order entered heretofore on the 7th day
of May, 1982; upon memorandum of authorities furnished the Court and
filed herein; by all parties; and upon oral argument by counsel for
all parties. ' -

UPON CONSIDERATION of all which the Court is of the opinion
that the action taken by The Board of Supervisors of Russell County,
Virginia, on the 16th day of January, 1981, vacating Woosley Street
and Harmon Subdivision was lawful and proper, it is hereby ADJUDGED,
ORDERED and DECREED that the Bill of Complaint, be, and the same is
hereby dismissed.

It is further ADJUDGED, ORDERED and DECREED that so much of
the Cross-Bill of the Defendants, Bill R. Harmon and Dorothy Woosley

Harmon, as pertains to the Motion to Dismiss said Bill of Complaint,
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be, and the same is hereby sustained. All the remainder of said Cross-
Bill, requesting and moving the Court for damages and attorney fees, be,
and the same is hereby ORDERED dismissed.

And nothing further remaining to be done herein, it is ORDERED

that this cause be stricken from the docket and placed among the ended

causes. o _ : . ,
To all which the Defendants, by counsel, hereby object and
2xcept. ,
Enter this Decree this éd}% day of October, 1982.
REQUESTED: :
. R o L,
- s //. / 7

'z

Z . e .
Courisel for Bill R. Harmon and
Dorothy Woosley Harmon, Defendants

SEEN AND OBJECTED TO:

Mk 2001
‘ ounse or C,bmplainants

-
— \<
v K
\\'x'g/\ O \'> - 0
Counndel tor the Board of §uﬁ¥i sors
fq?»llit}ssell County, Virginia
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY

bONALD R. WYRICK
and
LINDA R. WYRICK

Complainants
vs. | |

BILL R. HARMOWN
and
DOROTHY WOOSLEY HARMON

Rt. 1
Lebanon, Virginia 24266

and

THE BOARD OF SUPERVISORS

OF RUSSELL COUNTY, VIRGINIA

Serve: Mr. Jim Gillespie
Courthouse
Main Street
Lebanon, VA. 24266

N S Nt o N "o o Na N o N Nt ot N N Nt N o o N N NNV S

Respondents

BILL OF COMPLAINT

Comes now the Complainants, Donald R. Wyrick and Linda
R. Wyrick, by counsel, and in support of their Bill of
Complaint states as follows: -

1. The Respondents, Bill R. Harmon and Dorothy Woosley
Harmon, did on or about April 26, 1973 cause to be recorded
in the Office of the Clerk of this Court at Plat Book 4,
page 57 certain restrictive covenants, dedications and a
plat establishing a subdivision designated as Harmon Subdivision
near the Town of Lebanon, Virginia in the County of Russell,
Virginia. Said recording was made pursuant to statute,
there having been no subdivision ordinance in effect within

the County of Russell, Virginia, at the aforesaid time. A
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copy of said document is attached hereto and made a part

hereof as "Exhibit A".

2. A street containing 1.3 acres and known and designated

as Woosley Street was established for the purpose of ingress
and egress to the lots contained in the Harmon Subdivision
and were specifically dedicated to the County of Russell,

Virginia. Said dedication operated to transfer to the

County of Russell, Virginia, in fee simple, the 1.3 acres
known and designated as Woosley Strxeet pursuant to §15.1-478
of the 1950 Code of Virginia, as amended.

3. Thereafter, the Respondents conveyed to the Com-
plainants and others lots and parcels within said Harmon
Subdivision. Copies of deeds evidencing such conveyances

are attached hereto and made a part hereof as "Exhibits B
and C".

4. Thereafter, on January 16, 1981, the Complainants
appeared before the Board of Supervisors of the County of
Russell, Virginia for the purpose of vacating the 1.3 acre
dedication designated as Woosley Street. At said appearance
the Respondents falsely testified or alleged that no lots or
parcels had been sold or conveyed in the Harmon Subdivision.
A copy of the minutes of said meeting are attached hereto
and made a part hereof as "Exhibit D".

5. Based upon the false and fraudulent statements of
the Respondents, the aforesaid Board of Supervisors vacated
the aforesaid dedication pursuant to 51531-481 of the 1950

Code of Virginia, as amended.

42



6. Saild vacation was improper and unjustified in that
lots and parcels had been sold prior to January 16, 1981 to
the Complainants and others and the provisions of §15.1-482
of the 1950 Code of Virginia, as amended, were not complied
with.

7. The Respondents have recently taken malicious
actions to prohibit ingress and egress over and upon the 1.3
acres known and designated as Woosley Street in the Harmon
Subdivision by the Complainants and otbers. The Respondents
have erected fences over said Woosley Street, blocked it
with vehicles and equipment and have advised the Complainant
and others that they are trespassing on said Woosley Street.
The Respondents have also used the Russell County Sheriff's
Department to prohibit ingreig and egress over the said

Woosley Street on the strength of the aforesaid vacation

entered by the Board of Supervisors of Russell County,
Virginia on the false and fraudulent statements of the
Respondents.

WHEREFORE, the Complainants pré& that the Respondents
be temporarily and permanently enjoined from preventing
ingress and egress in and to the Complainant and other
owners of lots or parcels in Harmon Subdivision; that the
Complainant be awarded his costs to include reasonable
attorney fees; that the Complainants be awarded punitive
damages in the sum of $10,000.00; and such further relief as
is just.

DONALD R. WYRICK and
LINDA R. WYRICK

- By Counsel -

o
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MATTHEW J. CODY, JR.
-Attorney at Law

P. 0. Box 1455

Lebanon, Virginia ' 24266
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