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V I R G I N I A: 

IN THE CIRCUIT COURT OF THE CITY OF WILLIAMSBURG 

ROBERT C . DIVELY, ) 
) 

Plaintiff, ) 
525~ ) At Law No. 

v. ) 
) 

McCLANAHAN I NGLES, ) 
) 

SERVE AT: Martin, Hicks & Ingles, Ltd . ) 
Court Circle ) 
Gloucester, VA 23061, ) 

) 
Defendant. ) 

) 

MOTION FOR JUDGMENT 

Plaintiff Robert c. Dively ("Dively"), by counsel, moves for 

judgment against defendant McClanahan Ingles ("Ingles") on the 

grounds and in the amount set forth herein. 

1 . Dively is a resident of Williamsburg, Virginia , and at 

all relevant times has been a 50 percent owner of Sea Technology 

Ltd. ("STL") a Virginia corporation that manufactures and markets 

marine utility pedestals. Until March 1990, Dively was president 

of STL. 

2. Ingles is a resident of Gloucester County, Virginia, 

and is a licensed member of the Virginia State Bar. At all 

relevant times , Ingles has been a 50 percent owner of STL . 
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3. STL was formed in 1984 by Ingles and Dively to 

manufacture and market a marine utility pedestal designed and 

ultimately patented by Dively. 

4 . During 1988 and 1989, the relationship between Dively 

and Ingles deteriorated and they explored the possibility of 

selling STL. When these efforts were not fruitful, in March 

1990, Dively resigned . Dively had no employment agreement and no 

covenant not to compete with STL. 

5. Jane Hogge, a STL employee who was responsible for, 

among other things, invoicing STL's customers, resigned from STL 

on or about March 19, 1990. 

6. Following Dively's resignation, Ingles reviewed STL's 

books and records and contacted STL's customers as well as 

customers of Marina Technology, Inc. (.MTI") a Virginia 

corporation formed by Dively to manufacture and sell a dockbox 

marine utility product. 

7. In or about April, 1990, Ingles, by counsel, filed suit 

on behalf of himself and STL against Dively in the Williamsburg 

Circuit Court. A copy of the Bill of Complaint filed on behalf 

of Ingles is attached as Exhibit A. 

8. On or about April 11, 1990, Ingles, by counsel, brought 

on for hearing a Motion for Temporary Injunction against Dively 

to enjoin Dively and MTI from competing with STL. 

-2-
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9. At the hearing on April 11, 1990, The Honorable Russell 

Carneal denied Ingles' motion for preliminary injunction. 

10. The next day, o n or about April 12, 1990, Ingles met 

with Investigator William w. Adams of the Gloucester County 

Sheri ff's office and reported that Dively had embezzled from STL 

various tools and funds from the sale of dockboxes and marine 

utility pedestals that were sold and /or delivered by MTI to its 

customers in or around February 1~90. 

11 . Before Hogge left STL, she prepared a detailed list of 

items to be invoiced by STL in March 1990. Included on this list 

was the amount to be billed to MTI for labor, materials, and 

equipment used i n manufacturing MTI dockboxes and for pedestals 

purchased by MTI . Attached to the list Hogge prepared was an 

accounting prepared by Dively of all labor , materials, and 

equipment used or purchased by MTI . The list prepared by Hogge 

and Dively's accounting are attached as Exhibit B. 

12. The STL labor and materials used in connect ion wi t h 

MTI's production of dockboxes and the STL utility pedestals sold 

to MTI that were the subject of the charges Ingles lodged against 

Dively were accounted for on Hogge's list and in Dively's 

accounting . 

13. Ingles was in possession of Hogge's list and Dively ' s 

accounting on or before March 30, 1990, and before meeting with 

Investigator Adams on April 12, 1990. 

- 3-



14. On information and belief, Ingles failed to inform 

Investigator Adams of Hogge's list or of the fact that Dively had 

accounted to STL for the labor and materials used in the 

production of the dockboxes and for the utility pedestals sold by 

MTI, and claimed that these items had been embezzled. Ingles 

further failed to inform Adams that Dively was a SO percent owner 

of STL, or that Ingles had purchased STL utility pedestals for 

~~illoughby Harbor Marina, of whic~ Ingles is the majority owner , 

at a price equal to or less than the unit price at which Dively 

had instructed Hogge to bill MTI for STL utility pedestals MTI 

purchased. 

lS. As a result of Ingles' complaint to Adams, charges 

against Dively were certified to the Gloucester County grand 

jury. 

16. At the meeting of the grand jury, only Ingles and 

Investigator Adams testified. 

17. On information and belief, Ingles did not disclose to 

the Commonwealth's Attorney, Adams, or the grand jury the fact 

that Dively had accounted to STL for the l abor, materials~ and 

pedestals used or purchased by MTI or of the fact that Hogge ha~ 

l eft explicit instructions that such items were to be invoiced to 

MTI in March 1990 in STL's ordinary billing cycle. He further 

failed to inform either Adams or the Commonwealth's Attorney that 

Dively was a SO percent stockholder of STL. 

-4-
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18. As a result of Ingles' testimony, on May 7, 1990, the 

grand jury certified five felony indictments against Dively as 

follows: 

No. 5171. Embezzlement of funds from sale to 
Pools Grant Marina . 

No. 5170. Embezzlement of funds from sale to 
Dock of the Bay Marina. 

No. 5173 . Embezzlement of tools from Lower 
Chesapeake Associates . 

No . 5174. Embezzlement of tools from Sea 
Technology, Ltd. 

No . 5175. Embezzlement of funds from sale to 
Shark Island Marina. 

19 . On or about May 9, 1990, Dively was arrested by 

Virginia State Police at the office of MTI in the presence of his 

employees, and MTI was searched for the tangible personal 

property Ingles had reported had been embezzled. No such tools 

and equipment were found. Dively's indictment and arrest were 

widely covered in newspapers of general circulation in the 

Williamsburg and Gloucester areas. 

20. Subsequently , Ingles alone appeared before the 

Gloucester County grand jury and on July 27 , 1990, Dively was 

indicted in Case No. 5423 on a felony charge of embezzling funds 

from a sale by MTI to Pel i can Harbor Marina. Once again, Dively 

was taken into custody and processed. 

21. On information and belief, in July 1990, Ingles still 

did not disclose to the Commonwealth's Attorney, Adams, or the 

grand jury, that Dively was a 50 percent stockholder of STL, that 

-5-
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Dively had accounted for MTI's purchase of STL utility pedestals 

and use of STL labor and materials, or that Hogge had lef t 

instructio ns that MTI should be billed for t hese amounts. 

22. Following Dively's resignation from STL, Ingles me t 

with or had telephone c o nversations with current and prospective 

STL and MTI customers and suppliers during which Ingles told s uch 

customers and suppliers that Dively was a criminal who had been 

caught stealing from STL. Ingles also told such persons, among 

other things, that he would be putting Dively in jail and that 

MTI, therefore, was unlikely to be able to fil l any orders that 

it might be given and was an unreliable credit risk. 

23. Among the persons to whom Ingles made such comments are 

Miles Booth, owner of Salt Marsh Industries, Carl Wolf, Dock 

Master of Dock of the Bay Marina, William Tindall, Manager of 

West -Rec Properties, and Tom Petty, Partner, Newport Beach 

Marina , Newport Beach Michigan. 

24. Ingles' purpose in making the foregoing false 

statements was to induce prospective clients and suppliers to 

refrain from dealing with Dively and MTI and to disparage the 

reputation of Dively, all because of his outrage over Dive ly's 

resignation from STL. 

25. After Dively's resignation from STL , Ingles called a 

meeting of STL employees at which he claimed that Dively had 

stolen from STL and said that Ingles "would serve Dively's ass up 

-6-
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to him on a platter." Ingles also said to one or more STL 

employees that he would force Dively out of the marine industry. 

26 . On November 19, 1990, the date on which Di vely' s 

criminal charges were to be tried, the Commonwealth moved fo r 

nolle prosequi orders o n Case Nos. 5173 and 5174, pertaining t o 

the alleged embezzlement of tangible property from Lower 

Chesapeake Associates and STL, respectively, wh ich the Court 

granted. The remaining charges w~re consolidated, and the t rial 

was continued to March 27 , 1991, at the Commonwealth's reques t 

and because the Commonwealth disclosed to defense counsel 

documents Ingles had delivered to the Commonwealth ' s Attorney 

only that morning. 

27. On March 29, 1991, following the presentation of the 

ev i dence o n the remaining four charges, The Honorable Fred W. 

Bateman sustained defense motions to strike the evidence a gainst 

Dively a nd dismissed all four remaining indictments. 

COUNT I 

Malicious Prosecution 

28. Dively repeats and real l eges the allegations in 

Counts 1 through 27 as if restated herein. 

29 . The felony indictments issued against Dively were 

issued at Ingles' insistence and were terminated, as referenced 

above, in Dively ' s favor. 

- 7-

8 



·~ 

30 . Ingles acted with actual malice in instituting the 

criminal proceedings as evidenced by his comments to customers, 

suppliers, and STL employees; his reporting the alleged 

embezzlement after losing the Motion for Preliminary Injunction 

in Williamsburg; and his withholding from the County and State 

Police Investigators and the Commonwealth's Attorney valuable 

exculpatory information, including but not limited to, the 

accounting Dively had prepared, the memorandum Jane ·Hogge had 

prepared instructing STL to invoice MTI for the labor, materials, 

and products sold to MTI, and the fact that Dively was a 50 

percent owner of STL. 

31. At the time Ingl~s reported the alleged embezzlements, 

he knew Dively had accounted for the very labor, materials, and 

products that he claimed had been embezzled, and he further knew 

Hogge had instructed STL to invoice MTI for these items . Ingles 

thus lacked probable cause to believe that Dively had committed 

all or any of the crimes charged . 

32. As a member of the Bar , Ingles knew or should have 

known that criminal intent was a necessary element and , 

especially in view of Judge Carneal's ruling on Ingles' 

Preliminary Injunction Motion, that these charges were unfounded . 

33 . Ingles' ulterior motive in reporting the alleged 

embezzlement was to accomplish what he had been denied in civil 

court which was to prevent Dively and MTI from competing with STL 

- 8-
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and, i n addition, to hold Dively up to great humiliation and 

public ridicule in his own community a nd in t he marine industry 

so as to destroy his reputation a nd push him into financial 

insolvency. 

34 . As a result o f the f o regoing conduct, Ingles has caused 

Dively to be held out to great public shame a nd humiliation, has 

impaired Dively's ability to earn a livelihood, has caused Dively 

t o s uffer substant ia l monetary damages , including attorneys ' fees 

and expenses in defending the criminal charges, has caused great 

ha rm t o Dively's reputation, and has caused Dively great 

emotional pain and suffering, a mong other damages. 

COUNT II 

Abuse of Process 

35 . Dively repeats and realleges the allegations in 

Counts 1 t h r o ugh 34 as if restated herein . 

36 . In instituting the criminal proceeding s against Dively, 

Ingles acted with the ulterior purposes of obtaining what he had 

been unabl e to obtain in the civil court which was to p r even t 

Dively from competing with STL; of using the Commonwealth to 

obtain discovery o f information useful in the pending civil s uit ; 

of forcing Dively to divert financial res o urc es from his new 

bus iness to his criminal defense; of caus ing prospective 

customers to refrain fro m dealing with Dively; and of ostracizing 

- 9-
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Dively from friends, family, and the community. 

Ingles abused the criminal process. 

In doing so, 

37. Ingles misused the criminal process s o lely to further 

the foregoing personal and improper objectives . 

38. As a result of Ingles' abuse of process, Ingles has 

caused Dively to be held out to great public shame and 

humiliation, has impaired Dively's ability to earn a livelihood, 

has caused Dively to suffer substantial monetary damages, has 

caused great harm to Dively's reputation, and has caused Di vely 

great emotional pain and suffering, among other carnages. 

COUNT III 

Intentional Infliction of Emotional Distress 

39. Dively repeats and realleges the allegations in 

paragraphs 1 through 38 as if restated here i n. 

40. Ingles' conduct in instituting crimina l proceedings 

against Dively was done with the specific purpose of causing and 

did cause Dively and his family severe emotional distress . 

41. Ingles' conduct, especially in view of his status as an 

attorney licensed to practice law in this Commonwealth and who 

had represented Dively, was outrageous and intolerable and 

offends generally accepted standards of decency and morality. 

42. As a direct and proximate cause of Ingles' conduct, 

Dively has suffered severe emotional distress. 

-10-
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COUNT IV 

Defamation 

43. Dively repeats and realleges the allegations in 

paragraphs 1 through 42 as if restated herein. 

44 . Ingles , in his conversations with customers and 

potential customers of STL and MTI during the summer of 1990, 

falsely stated , among other things, that Dively was a criminal 

who had stolen from STL and that Dively could not be trusted and 

would not be able to fill any orders such customers might place 

with him and was not a reliable credit risk for suppliers. In 

addition, Ingles contacted Floyd Bishop, who he knew was 

considering purchasing or investing in MTI, by letter, a copy of 

which is attached as Exhibit C, and impugned Dively's integrity 

and trustworthiness. 

45 . Ingles' statements constitute defamation per se or 

defamation in that, among other things, they imputed to Dively 

the commission of a crime involving moral turpitude and 

prejudiced Dively in his trade or profession. 

46. As a result of Ingles' defamatory statements, Dively 

has suffered injury to his reputation and standing in the 

community, embarrassment, humil iation, and mental suffering as 

well as monetary damages, and other damages. 

-11-
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COUNT V 

Violation of Virginia Code § 8.0 1-4 5 

47 . Dively repeats and realleges the allegations in 

paragraphs 1 through 46 as if restated herein. 

48. The foregoing conduct by Ingles, including his false 

statements that Dively had committed crimes while employed at 

STL, are actionable under Virginia Code Section 8.01 -45 . 

49. · As a direct and proximate result of such violation, 

Dively has suffered injury to his reputation and standing in the 

community, embarrassment, humiliation, and mental suffering, as 

well as monetary damages, and other damages. 

COUNT VI 

Tortious Interference With Potential Economic Relationship 

SO. Dively repeats and realleges the allegations in 

paragraphs 1 through 49 as if restated herein . 

51. Ingles, knowing that MTI and Dively had established 

prospective contractual relations with Floyd Bishop, as well as 

numerous marinas, contacted Mr . Bishop and representatives of 

such marinas and falsely stated or implied that Dively had 

committed crimes and that Dively was untrustwo rthy and an 

unreliable source for marine products because of his impending 

criminal trial, and knowing that such c ustomers were considering 

-1 2-
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placing o rders with MTI, Ingles interfered with Dively's and 

MTI's prospective contractual relations. 

52. As a direct and proximate cause of Ingles' 

interference, third parties were induced not to enter into 

contractual relations with Dively or MTI or entered into such 

contracts only on terms less favorable to Dively and MTI than 

they o therwise would have. 

53 . Ingles acted with malice towards Dively in making the 
. 

false statements about Dively to prospective contractual parties . 

54. As a direct and proximate cause of Ingles' 

interference, Dively has suffered a loss of income he otherwise 

would have earned from the c ontracts, as well as great harm to 

his reputation and emotionai distress, and other damages. 

WHEREFORE, Dively moves the Court for judgment against 

McClanahan Ingles, individually, in the amount of $10,000,000 

compensatory damages, $10,000,000 punitive damages, his costs, 

and attorneys' fees incurred herein and such other and further 

relief as the Court deems appropriate. 

William D. Bayliss 
Dana D. McDaniel 
Glen A. Lea 
WILLIAMS, MULLEN, CHRISTIAN & DOBBINS 
1021 East Cary Street, 16th Floor 
P. 0 . Box 1320 
Richmond, Virginia 23210-1320 
(804) 643-1991 

-13-
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VIRGINIA: IN THE CIRClJIT CXXJRT R:R THE CITY OF WILLIAMSBURG AND JAMES 
CITY CXXJNrY 

Mc:C1ANAHAN :nG..ES, Individually and in 
the right of Sea Te::hnology, Ltd. , 
a Virginia Corporation, 

Plaintiff, 

ROBERT C. DIVELY,. JR. 
c / o Marina Te::hnology, Inc. 
106 International Business Park 
Busch Corporate Center 
Williansb.lrg, (Jares City O:::unty ) Virginia 23185 

LINDA LEE DIVELY 
c / o Marina Technology, Inc. 
106 International Business Park 
Busch Corporate Cer1ter 
Williamsburg, (James City O:::unty) Virginia 23185 

and 

SERVE: Rol:::::ert C. Dively, Jr., Registered Agent 
106 International Business Park 
Busch Oorcorate Center 

73'\50 

WilliamsbUrg, (James City O:::unty) Virginia 23185 

and 

ALSTCN G. BRCOKS 
c / o Marina Technology, Inc. 
106 International Business Park 
Busch Corporate Center 
Williamsb.lrg, (Jarres City O:::unty) Virginia 

Defendants . 

BILL OF CI:MPI..AINI' 

Canes now the Pla.i.:ltiff, MC:lanahan Ingles ( 11 Ingles 11 
) , by co.msel , 

and respectfully represents to the Cb.lrt as follows: 

l 

EXHIBIT A 
· · : . .. ..... ·.· .. · 16-.. 

·~ 
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Parties 

1 .· Ingles is and was at all tirres :pertinent hereto a resident 

of Gloucester Cb...lnty I Virginia I and an officer I director and 

shareholder of Sea Technology 1 Ltd . ("Sea Tech") I a coq:oration duly 

organized and existing under the laws of the State of Virginia. 

2 . Cefendant 1 Rot:ert C. Dively, Jr. ("Dively") is and was at all 

:: tirres :pertinent hereto a resident of Jares City Cb...lnty, Virginia. 

Dively was fomerly a director and President of Sea Tech, having 

resigned fran those :positions on ·March 9, 1990. 

3. Cefendantl Linda L. Dively ("Linda -Dively") i s the wife of 

Dively I a residen.t of Jares City County, Virginia, and is or was a 

director of Sea Tech . 

4. Cefendant, Marina Technology, Inc. ( "Marina Tech") is a 

!; corporation organized by Dively in August, 1987 I existing under t.l-le ,, 

laws of the O::mronwealth of Virginia, and having its principal place of 

b.lsiness in Jares City Cb...lnty, Virginia. 

s. Dively is an officer, director and shareholder of Marina 

Tech. 

6. Cefendantl Alston G. Brooks ("Brooks"), is a resident of the 

City of Newport News, Virginia. 

7. Brooks was fomerly the prcduction manager of Sea Tech and ,is 

n<:M employed by Marina Tech in a similar capacity. 

a:::uNI' I 

Breach of Fiduciary D..lty 

8. Ingles brLigs this action individually and as a shareholder 

derivative action in the right of Sea Tech. 

2 
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1i 9. Sea Tech has its principal place of b..lsiness in GlCA.~cester 
I ' ca.mty; Virginia, and is e.11gaged in the b..lsiness of designing, 

manufacb..rring and marketing marine utility :pedestals . 

10. Sea Tech's marine utility :pedestals have the t r ade nares 

"D:x::ksider" and "mini-D::cksider", and are used by marinas to deliver 
;: 
, electricity, telephone service, cable TV and water to t:oats . 
j' 

11. Sea Tech has exp=rienced great success in its product market, 

having t:egun in 1984 with no assets and no product line, and having 

been developej into a corp:>ration wi t.l'1 annual sales of approximately 2 

million dollars . 

12. Dively was anployed by Sea Tech in 1985 to provide 

engineering exp=rtise and to serve as a director of the corp:>ration, 

and as President of Sea Tech, to oversee the day-to-day design, 

• rna.nufacb..rring and marketing activities of Sea Tech. i! 

. I 

O:mceting Products 

13. While he remained a director and Preside.11t of Sea Tech, 

Dively had a fiduciary duty to and occupied a special relationship of 

trust and confidence with Sea Tech for the benefit of its shar eholders 

requiring him to act in gc:cd faith in the coq:oration' s best interest. 

14. While still a director and President of Sea Tech, and 

contrary to his fiduciary duty, Dively designed, manufactured and 

marketed a "D:x:k Box" at Sea Tech's expense . using Sea Tec.I-J. anployees, 

Sea Tech materials and s~ing the product at t:oat sh~ which he 

attended at Sea Tech's expense and to the detr.ilnent of Sea Tech in 

marketing its Sea Tech D::cksider and mini-D:x:ksider :pedestals. 

15. The D:::ck Box develop=d by Dively is essentially a storage t:ox 

3 

18 
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!! incorporating generally the sarre features of the rxx:ksider . 
I 

I 
Dively, thrrugh Marina Tech, is now manufacturing and 

< . marketing the r::ock Box and similar utility p:destals that were 
·:. ;.. 

~ devel~ and rnanufacturoo by Sea Tech. 
:·~· -:. 

-· 
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;: Disparaging Sea Tech' s Prcduct and Narre 

17 . The D:x:ksider was approvoo by Underwriter 's Lat:oratories 

( "U .L. ") until 1989 . 

. 18. In order to sell the D:x:ksider in sore regions , it is 

necessary that it t:e u. L. approvoo . 

19. While he was still a director and Presi dent of Sea Tech, 

Dively failoo to renew the U.L. approval and/or all~ the U.L . 

approval to expire with the specific intention of injuring the Sea Tech 

in its trade. 

20. While Dively was a director and President of Sea Tech, he 

advised OJStarers of Sea Tech that the D:x:ksider is not U. L. approvoo , 

with the intent of causing e::onanic loss to Sea Tech and obtaining an 

unfair advantage for Marina Tech and Dively . 

21. Prior to and since Dively's resigning as a director and 

President of Sea Tech, and Brcoks' resigning as an atl?loyee , Dively 

and Breaks, and each of them, have wrongfully advised OJStarers and 

prosp=cti ve employees that Ingles is no longer associated with Sea 

Tech; that Dively has taken over Sea Tech; that Marina Tech is a Sea 

Tech facility; that Sea Tech in Glrucester Co.Jnty, Virginia will t:e 

closed , and have otherwise made disparaging CClTI'l'lei1ts regarding Sea 

Tech. 

22. Dively acted as aforesaid with the express design of placing 

4 
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Marina Tech in a l:etter position to canpete with Sea Tech. 

Diversion of Orders 

23 . While he was a director and President of Sea Tech, Dively 

secretly solicited orders for the D::x:k Box, D::x:k.sider , mini- D::x:k.sider 

and similar utility :fedestals an behalf of Marina Tech. 

1: 24 . While he was a director and President of Sea Tech, Dively 

enc:o...lraged Sea Tech OlStarers to delay ordering the Sea Tech D::x:k.sider , 

·· mini . D:x::ksider and similar products with the intent of eve.11tually 

Al'Df:WSOI"' 

• F"KAI<CI(. P .C . 
\TTOICitt:Ta A T l.....w 

,. 

;; 
! 
·' 
!· 
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t.a••acao. VA.. aoee? I. 

selling to those OlStarers the D::x:k Box or similar prc:duC"-..s 

rnarru.factured by Marina Tech. 

25 . While he was a director and Preside.11t of Sea Tech, Dively 

secretly diverted orders of Sea Tech products and secretly solicited 

Sea Tech CllStarers to . facilitate the P-J.rchase of canpeting products 

rnarru.factured by Marina Tech. 

26. Dively has fraudulently stated to sare Sea Tech OlStarers, 

prospective OlStarers, enployees and prospective enployees that Marina 

Tech is affiliated with Sea Tech. 

Materials and Suoolies 

27 . While a director and President of Sea Tech, Dively failed to 

keep a sufficient inventory of materials and supplies for Sea Tech to 

• I 
operate. He also reroved materials and supphes fran Sea Tech to 

Marina Tech witha.lt authority and withcut paying for them, using Sea 

Tech enployees at Sea Tech's expense . 

28. While a director and President of Sea Tech, Dively failed to 

pay the legitimate bills of See Tech which adversely affected the 

5 
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li financial condition and rep.1tation of Sea Tech. 

I 
I 

I! ,, 
J! 
j! 

While Dively was a director and President of Sea Tech, he 

ina..rrred debt in the nare of Sea Tech or Sea Technologies or Sea 

Technologies, Ltd. , or similar nares for parts for the D:x:k Box and/ or 

other products sold by Marina Tech. Dively caused Sea Tech to pay 

1 these invoices for rraterials and supplies used in the construction of 
I 
I' 

!. produc"-l.S sold by Marina Tech. 

I . ,, 

Sale of the Corroration 

30. Dively, as a director and President of Sea Tech, had a 

fiduciary duty to keep the other directors, including the Plaintiff, 

advised of all offers and negotiations for the sale of Sea Tech or its 

assets. 

31. Dively failed · to advise Plaintiff of offers rrade by and 

rreet.ings with prospective p.lrChasers . 

32. Dively's actions were .intended to rerluce the value of Sea 

Tech and/or force Sea Tech cut of b.lsiness . 

OJstarer List 

33 . At considerable expense to Sea Tech, thrcugh attendance at 

toat shc:Ms thrcughcut this ca.mtry, Ellrope and Australia, thrc:ugh 

,contacts made by reing in b.lsiness for over f i ve years, thrc:ugh sales 

of prc:rluct to satisfied OlStarers, t.hro.Jgh advertising in trade 

p.lblicatians, t.hro.Jgh the screening of rrany calls to and fran potential 

CJStaners and thrc:ugh other rreans, Sea Tech was able to develop a 

CJStaner list and related records ( "OJstarer List") which is of great 

value to the corporation. 

6 
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34. sea Tech 1 s OJstarer List was confidential, not to be share::l 

with ari.y other person in the industry. 

35 . Sea Tech 1 s Olstarer List included the narre and address of the 

OlStarer, the individual to contact, prior sales history , and other 

pertinent data that was of considerable t:en.efi t .in marketing Sea Tech 1 s 

product, and similar products. 

L 36. Dively, while he was still a director and President of Sea 

i' 

Tech, in breach of his position of trust and confidence, wrongfully 

appropriated Sea Tech 1 s Olstarer List for use by Marina Tech. 

37. Dively is and has wrongfully and with the .intent to .injure 

Sea Tech in its rus iness used Sea Tech I s Q..lstarer List in solici t.ing 

OJStaners on behalf of Marina Tech. Such actions give Marina Tech an 

unfair advantage by allowing it to target Sea Tech 1 s OlStarers to Sea 

1: 
1: Tech 1 s detriirent, instead of canpeting generally in the market place. 

38 . All of the aforesaid acts of Dively constirute a breach of 

his position of trust and confidence with Sea Tech. Said acts 

consti tute fraudulent or unfair conduct and shcck one 1 s sense of fair 

play. 

Conflict of Interest 

39 . While Dively was a director and Presiden.t of Sea Tech, he 

rerove:J finished and unfinished products fran Sea Tech to Marina ore;:t 

and to Marina Tech OJ.Starer locations wit.hrut disclosing the material 

facts of the transactions to the t:oard of directors of Sea Tech and 

;: withc:ut authority fran the t:oard of directors of Sea Tech. 

AKDt::MtiOJ( 

• FMAHC><. P .C . 
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'ioT Orr ,;:: c O~t•"""c• 0 'I 

t..l.AM.DC.U, \'4, Q I UK? 

40. In addition to trading as Marina Tech, Dively traded in the 

nare of Sea Technologies and/ or Sea Technologies, Ltd. and .invoiced 
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li 
II, - ,.._.~.,...,. 'd , I....U::> ~.. . ... uo::::~..., in said ncrre ( s) utilizing a different aa ress, ana 
I I appropriated payrrents recei ve:J for his own t:enefi t or that of Marina 

I Tech, all to the detrirrent of Sea Tech. 

41. The said transactions were unfair to Sea Tech and Sea Tech 

I has not l:::een paid for the finished and unfinished products rerove:J fran 
I! 

Sea Tech to Marina Tech and to Marina Tech a..LStarer locations, nor has 

Sea Tech l:::een rei.mb.lrse:J for payrrents misappropriated as aforesaid . 

42 . Said transactions consti rote a CXlrlflict of interest on the 

part of Dively. 

Failure to Perfonn Duties 

43 . While Dively was a director and President of Sea Tech, he 

faile:J to supervise other employees; kept his office locked and refused 

access to sea Tech' s employees and otherwise failed to keep Sea Tech' s 

enployees apprised of his activities and to direct them in their 

employrrent . 

44. During said peric:d of tirre, Dively was being ccmpensate:J by 

said corporation as President. 

45 . Dively faile:J to properly perfonn his duties, refusing to 

oversee employees' conduct; refusing to contact OJ..Starers in a 

responsive and resp:msible manner; and refusing to engage in the 

conduct of Sea Tech tusiness on a full tirre basis as he had agree:J .to 

do. 

46 . While Dively was a director and President of Sea Tech, he 

directed Sea Tech employees not to camunicate with the Plaintiff; he 

was seen at Sea Tech wearing swastika ann bands; and he brandished a 

fireann while meeting with one or rrore Sea Tech employees. 

8 
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li 47 . While Dively was a director and President of Sea Tech, he 

I directerl that other enployees ship prcducts to Sea Tech a..lStarers which 
I 

were cracke::l or had stripp:rl threads or were of a configuration not 

ordere::l by the ~i ve OJStarer or prcducts which were otherwise 

:! defective or not in conformity with the work order despite questioning 

i: 
I! 

and objections fran other employees. 

48. While Dively was a director and President of Sea Tech, he was 
0 i: 
!' 
j: ~ha:l with an autarobile and cellular telephone at Sea Tech 1 s 

ext:enSe. Dively faile::l to rraintain said autarobile and danage::l said 

l o 

1
. telephone thus causing significant exp:n.se to Sea Tech. 

49 . Dively 1 s failure to perform his duties as a dire::tor and ·· 

President of Sea Tech; failure to work full tirre an t:eha.lf of Sea Tech; 

intimidation of Sea Tech 1 s enployees; lack of care of equipnent; and 

1. shipping of defe::tive prcx::iuct were ?one with the specific intent of 
i 

,. 

causing econanic loss to Sea Te:::::.i-1. 

CIX1NI' II 

Violation of section 18 . 2- 499 et sea. 

50. The allegations of paragraphs 1 thrrugh 49 are hereby 

incorporate::] by reference. 

51. D..lrli1g his tenure as a director and President of Sea Tech, 

Dively attenpte::l to c:anbli1e, associate, agree, rrutually undertake 

i: and/or concert together with Li.nda Dively, Marina Tech, Brooks, 

I 

I· 

a..tStarers of Sea Tech, and potential p.rrch.asers of Sea Tech for the 

p.1rpose of willfully and rralicio.J.Sly injuring Sea Tech li1 its 

rep.1tatian, trade and b..tsiness, li1 violation of 18.2-499 (b) of t.'l1e Cbde 

9 

....... -



.·. 

. . 

.· ... 

'• ~ . . 
.., .· -: 
. : · .: 
·. ! 

.. . . . , 

AHDt:.M501'f 

• FkAXC>< . P .C . 
T"'T'UMHt:YIII AT t--· 
" O rr •C C C••-c• 0 

.u.,..,.o\."ao. v .... &ulft?' 

!I 
1: 
!I 
F 
i! 
·I 

· .... , ; . · . .. . : . .. ; ........... \.."'; ····--

I, 
11 of Virginia , 1950, as arende::L 

li 
I 
i 

52. D...lr.ing his tenure as a director and President of Sea Tech, . 

agreed, rrutually under\.OOk and/ or associated, Dively canb.ined, 

i 

I 

cancerte:J together with Li.nda Dively, Mar.ina Tech, Brooks, OJ..Starers of 

Sea Tech, and potential p.1rchasers of Sea Tech for the p.rrpose of 

willfully and maliciously injuring Sea Tech in its reputat i on , t rade 
!: 

•: and b.lsiness, in violation of 18.2-4.99 (a ) of the Cede of Vi r ginia , 

. : 

'· 
r 

1950, as amended . 

53. Sea Tech has l:een ~jured .in i ts reputation, t rade and 

b.lsiness by reason of violation of 18 . 2-4.99 of the Cede ·o f Virginia 

thrrugh the activities of Dively, Linda Dively, Marina Tech, and 

Brooks, and is therefore enti tied to recover three-fold the danages 

sustained by Sea Tech, the 0)5ts of this suit including reasonable 

attorney' s fees to camsel for Ingles , and lost profits , and to 

.injunctive relief as requested l:::elow • 

CXXJNT III 

Trade Se:::rets Act 

54. The allegations of paragraphs 1 thrrugh 53 are incorporat ed 

by reference. 

55. Dively has misappropriated trade secrets of Sea Tech as 

defined by the Trade Secrets Act, 59.1-336 of the Code of Virginia. 

56 . The misappropriation of trade secrets alleged a.t:ove has l:een 

accanplishe:'3 by Dively thrrugh improper rreans as defined in the Trade 

Secrets Act, Section 59.1-336 of the Code of Virginia . 

10 
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Unfair Comoetition 

57 . The allegations of paragraphs 1 through 56 are hereby 

incoq:orate:J by refer ence. 

58. Dively's 

!: canpeti tion. 
i· 

conduct, as aforesaid, constib..ltes unfair 

'· ;, 

i: 

·' I 

•· 

CDJNI' v 

Conversion 

59 . The allegations of paragrapb.s 1 thrrugh 58 are hereby 

incorporated by reference. 

60. Dively and Marina Tech wrongfully, fraudulently and illegally 

converte:J to their own use the D::x:k.sider, mini D::x:k.sider I D:x:k Box I 

i: similar utility pe::Jestals, the Q..lst.arer List of Sea Te::h, materials and 
' 

·' 

supplies of Sea Tech and the procee:3s of sale fran the aforesaid, 

causing loss to Sea Tech. 

CDJNI' VI 

Punitive Damages 

61. The allegations of paragraphs 1 thrrugh 60 hereinabove are 

incorporated by reference. 

62 . Dively has evinced a willful, malicia.LS and consciOJ.S 

disregard of his civil obligations to the Plaintiff and Sea Tech, 

amounting to a criminal indifference to said obligations . 

63. Punitive damages are appropriate to punish Dively for his 

actions and to stand as an example t o other s who as directors and 

11 
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I~ officers of cor-p-Jrations 

I
I!,_ 

are tempted to forsake their positions of 

confidence and trust. 

li 
I 

CllJNl' VII 

Linda Dively 

6 3. The allegations of paragraphs 1 thra1gh 6 3 are incorp::>rated 

by reference. 

-z,. 64. Linda Dively is an employee of Marina Tech. She has 

pa~icipated generally in the same activities attributed to Dively as 

1
' set forth in paragraphs 14, 16, 21, 22, 23, 24, 25, 26 27, 28, 29, 30, 

31, 32, 36, 37, 38, 39, 40, 41, 42, 45, 49, 51, 52, 53, 54, 55, 56, 57, 

58, 59, 60, 61 and 62 above. She has kncwingly l:enefited fran the 

prcceeds of Sea Tech assets converted by Dively as alleged in paragraph 

;~ 61. She has engaged in unauthorized :travel at Sea Tech's expense. She 
I 

has attended toat shows where she and Dively have praroted Sea Tech 

products that they intended to sell thrrugh Marina Tecb.. She has 

aided, al:etted, enca.rraged and incited Dively in all of the activities 

set forth in the preceding Co.mts . 

CXXlNI' VIII 

Alston G. Brooks 

65. The allegations of paragraphs 1 thrrugh 65 hereinabove are 

incorp::>rated by reference. 

66. Brooks was an employee of Sea Tech and acted as production 

manager. He had a duty of loyalty to the canpany which he breached. 

He participated in those same activities attributed to Dively in 

12 
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'I 1, 
!I 
I' I paragraphs 14, 16, 21, 22, 23, 24, 25, 26 27, 28, 29, 30 , 31, 32 , 36, 

371 38,' 39, 40, 41 , 42, 45, 49, 51, 52, 53, 54, 55, 56, 571 58 , 59 , 60, 

I 61 and 62 above. 

1 
production of products at Sea Tech' s expense, which he and Di vely 

He assisted Dively in the design , marrufacture and 

produced and sold for Marina Tech's benefit. He reroved products and ,I 
i! supplies fran Sea Tech to Marina Tech wi thcut paying f or thos e i t ens . 
;o 

·: 
:: He assisted in the installation of a rural rrute b::>x so that payments 
i: 

to s~ Tech could be misappropriated. He has disparage:] Sea Tech 

prc:?uC"LS . He has :p=rforrred substantial duties for Marina Tech while 

!i still on the Sea Tech payroll. He has aided, abetted, er1COJ.raged and 
:o 

;: incite:l Dively in the activities alleged in the preceding O:::unts. 
, . 
. , 

I, 

!' 
i ,, 
I 

1: 

I 
: • 

j . 

i: ,. 
i . 
i ' 

CXXlNI' IX 

All Defendants 

67. The allegations of paragraphs 1 thrrugh 67 herei.nab:lve are 

incorporated by reference. 

68. The conduct of all Defendants, as aforesaid, consti b.ltes 

willful misconduct and a kna.o~ing violation of criminal law. 

69. The allegati ons set forth a.txJve reveal that the Cefe.11dants, 

and each of then, obtained rroney fran the Plaintiff and Sea Tech by 

false pretenses, false representations and/or actual fraud , and that 

these scma I'T'OI1i.es were obtained by willful and malicicus injury to the 

Plaintiff and Sea Tech. 

70. At all tirres :p=rtinent hereto, Ingles, Dively, Linda Dively 

and Lorraine J. Ingles were the only directors of Sea Tech. Based upon 

the makeup of the Board of Directors of Sea Tech, demand for actia..'1 by 

the Board of Directors of Sea Tech is exOl.Se:J, as no acti on by the 
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,. 
, . 

!I 

'I 
I 
i 
II ,, 
li 
11 Board against Dively was p:>ssible when no majority of the Board of 
II 

Directors COJ.l.d be united against him. 

WHE::RE:FrnE, Ingles individually and in the right of Sea Technology, 

I
J Ltd. prays for the follc:Ming relief: 

11 
A. A tSTTfOrary restraining order and fermanent injunction 

' pursuant to 59.1-337 of~~ Code of Virginia an the grounds set forth 
i' 
I • 

above against use by the Defendants and each of than of trade secrets 

of Sea Tech, including rut not limited to: 

i) use of the Cllstaner List of Sea Tech; 

ii) solicitation of sales to or orders fran custaners of Sea 
Tech; 

iii) marketing, licensing, selling or otherwise benefiting 
fran the r::o::ksider, mini-D::x::ksider, Dock Box or similar 
p:destals; and 

iv) any and all interference with Sea Tech in its b..lsiness. 

B. Pursuant to 18.2-500 of the Code of Virginia, an award of 

danages to Ingles individually and in the right of Sea Technology, Ltd . 

for three-fold the danages by him sustaine:J as a result of: (i) the 

conduct of the Defendants and each of them as aforesaid , and ( ii) the 

costs of this suit, including a reasonable fee to ca.msel for Ingles, 

in the total ~t of 'TWo Million and No/100 r:ollars ( $2,000, 000 . 00) ; 

C. a:mpensatory danages to Ingles individually and in the right 

of Sea Technology, Ltd. for unjust enriclrrent to the Defendants and 

each of them cause:J by the misappropriation of trade secrets by 

improper rreans as alleged herein; 

D. Punitive danages to Ingles individually and in the right of 

Sea Technology, Ltd . in the ~t of Three Million and No/100 r:ollars 

($3, 000 ,000 .00); 
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E. Sea Tech t:e granted an exclusive license in and to the 

Docksider, mini-D:x:ksider, D:x:k. Box, similar utility pe:)estals and 

other prcx:1ucts t:eing marketed by Marina Tech and/ or Dively; 

F. This matter t:e heard in carer a and that the record herein t:e 

sealed; 

:~ G. Defendants and their attorneys t:e enjoined fran disclosing 
p 
;! any of Sea Tech 1 s trade secrets; 
.. 
i• H. Defe.rldants t:e reguired to provide an acca.m.ting of all 

revenues and profits received fran the sale of D:x:ksiders, Mini-

i; D:x:k.siders, D:x:k. Boxes, similar utility pe:)estals, or other products 

!! manufactured and sold by Defe.rldants and that any and all such revenues 
I 

and profits t:e iirtfosed with constructive trust for the l::enefi t of Sea .. 
·· Teach and/or Ingles . 
i' ,, 

li 
I. Defendants t:e required to provide an accrunting of all 

revenues and profits received as a result of their actions and that any 

i· and all such revenues and profits t:e imp::>sed 
I· 

with canstructi ve t:ust 

for the benefit of Sea Tech and/or Ingles. 

J. Defendants t:e r~ired to return all OJStarer lists, OJStaner 

!, files, materials and supplies taken fran Sea Tech. 

:• 

,. 
I ' 

r 

I· 

K. SUch other and further relief as the nature of this case may 

reguire and to the Cc:urt sean justified. 

Resp:ctfully subni tted I 

Mc:CLI\NAHAN :rn:::;us, individually and in the right of 
Sea Techno Ltd. , a Virg · corp::>ratian 
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Sea Technology, ltd. 
Docksider 9 

Hay 1, 1990 

Hr. Floyd L. Bishop 
American Industrial Products Corporation 
P.O. Box 22563 
Cleveland, _Ohio 44122 

Dear Floyd: 

I previously wrote you indicating that Sea Technology is asserting 
its rights in the dockbox which has been marketed as a Sea Technology 
product in the past and has been shipped with Sea Technology labels to 
several different locations including the New York Boat Show, Miami Boat 
Show, Cleveland Boat Show, Shark Island Marina and Dock of the Bay Marina. 
Since forwarding you that letter, I have not heard from you. Therefore, I 
have enclosed a copy ·of the suit papers which have been filed in the 
Circuit Court of James City County, Virginia, so t hat you might ascertain 
the basis for Sea Tech's claim to the dockbox . After reviewing the 
enclosed, should you care to pursue the acquisition of Sea Tech, please 
contact me at your convenience. 

MI/jcp 

enclosure 

~Mr. Floyd L • 
Gates Mills, 

Bishop _ 
Ohio 44140 

McClanahan Ingles 
President 

P.O. Box 489 Gloucester, Virginia 23061 Phone 804-042-3568/1~00-341-8324 

FA:k ~2-3569 
EXHIBIT C 



lu•oialort 
a FaAJ'fCJI. P .C. 
A"n"Oe•n• "" t,.w 

... .. ... . . . ... . _ .... ~ 

WED 13:54 A n d e r s o n ::s.. ;... ,.: ~ , • _ ·::__ · · . . ... . ·.: 
· , L .-.• .• •.• • • t • ' 

vm~: IN niE cmcurr COJRI' Frn THE CIT'I OF ~ AND JAMES 
CIT'i COJNI'Y 

~ nQ.ES 1 Individually and in 
the right of Sea Technolcgy 1 Ltd. , 
a Virginia Corporation, 

Plaintiff, 

v. 

ROBERT c. D:IVE:LY I JR. 
c /o Marina Technology, Inc. 
106 International &.lsi.nes.s Park 
Busch Cc~rate Center 
Williarsl::.urg, (Janes City Crunty) Virginia 23185 

and 

r.INI::lA LEE DIVELY 
c /o Marina Te::hnolc:gy, Inc. 
106 International BuSiness Park 
Busch Cbrp::>rate Center 
Williar.sb.Jrg 1 (Jares City Ca.Jnty) Virginia 23185 

and 

SERVE: 

and 

Robert C. Dively, Jr. , Registered Asent 
10 6 Internaticnal BuSiness Park 
Busch Cbrp::>rate Center 
Williansb.lrg, (Jar:es City OAlnty) Virginia 23185 

Ar.S'ICN G. mx::KS 
c/o Marina Technology, Inc. 
l06 International arsiness Park • 
Busch O::n:p:>rate Center 
Williansb..lrg, (Jams City o:unty} Virginia 

Defer-.dants. 

BII:L OF <XMPI:A!Nl' 

. . 
Ct:rres fD.>I the Plaintili, M::Clan.ahan Ingles ( •rn¢e5"), by ca.tnSel, 

and resp;ctfull y represents to the O::urt ~ follQ.>S: 

l 

·- ··--- .... . ... ... . - . --
. --~, . --46- ..... . .-.·- ... . ·-··· .. ··: ~, - . -- ·--.... ,. ---, .. , ____ .. - -~ - -

.•... ~ .. ,..._ ___ ,. 
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Parties 

Ingles is and was at all timeS pertir.e.nt hereto a resident 

of Glaicsster o:unty, Virginia, and an officer, director and 

share..l-)older of Sea Technology, . Ltd. ("Sea Tech"), a corporation duly 

organized ar..d existing u.OOer the 1~ of the state of Virgin.i~ • 

. 2. Defendant, Rotert C. Dively, Jr. ("Dively") is am was at all 

times p:rtinent hereto a resident of Jares City O:::l.lnty, Virginia. 

Dively was fomerly a director and President of Sea Tech, having 

resic;ned fran tmse positions an March 9, 1990. 

3. Defe."'l.dant, Linda L. Dively ("Linda Dively") is the wife of 

Dively, a resident of Ja:res City Crunty, Virginh, and is or was a 

director of Sea Tech. 

4. t::efet'.dant, Mar.i.na Technoloc;y, Inc. ("Marina Tech" ) is a 

corp:>ratian organized ty Dively in August, 1987, existing undet:' the 

laws of the o:mrcnwealth of Virginia, ¥d having its principal place of 

rosiness 1n Jzrres C1 ty Ca.mty I Vit'9.inia. 

5. Dively is an offi cer, director and share.~lder of Harina 

Tech. 

6. Defendant, Al..stoo. G. Brooks ( "Brc:c.ks"), i!s a resident of the 

City of Ne.>JlXlrt News, Virginia. 

7 . Brooks was foz:m;dy the prcducticn manager of Sea Tech and is 
. I 

n~ employed by Marina Tech 1n 1!1 similar capacity. 

<XX.1Nl' I 

Breach o! Fiduciary tuty 

. a. Ingles brings this acticn i.ndi vidually aOO as a sh.are.~lder 

derivative action in t:.r..e right of Sea Tech. 

2 
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9. Sea Tech has its principal place of bJ.si.r.ess in Glruces~er 

Crunty, Virginia, and is enga~ed in the b.lsiness of designing, 

manufacturing and marketing marine utility pedestals. 

10 . Sea Te::h' s marine utility p=Cest.als have the trade nares 

"Cocksider" and "rnini-D::x:ksider", and are used by marinas to deliver 

electric:i ty I Wephone service, cable iv and water to t:cats. 

ll. Sea Tech has ~rienced great success in its prcduct rMrket, 

having 1::egun in 1984 with no assets and no prcduct line, and having 

l::een deve:loped into a coq:oraticn with annual sales of approx.i.!retely 2 

millicn dollars. 

12. Dively was enployoo by Sea Tech in 1985 to provide 

engineering expertise and to serve as a director of the coq:craticn, 

anj as President of Sea Tech, to oversee the day- to-cay cesign, 

manufactur1ng and marketing rlivities of Sea Tech. 

O::rt¢1ng Prcduct.s 

l3. While he rernaine:3 a d~..or and President of Se.a Te:..~, 

Dively h2d a fiduciary duty to and occupied a 51=8=ial relat ionship of 

trust ar~ confidence with Sea Tech for the 't:enefit ot: its share..!Jolcers 

requiring him to act in geed faith in tl'-..e COtp:)ration 1 s best interest. 

H. While still a director· and President of Sea Tech, and 

contrary to his fiducial:}' duty, Dively desigr.ed, manufactured and 

marketed a "Dx:k Sox" at sea Tech's expense, using Sea Tee.~ empl oyees, 

Sea Tech materials and shewing the prc:duct at teat shews which he 

attended at Sea Tech's ~e and to tr.e detrilrent of Sea Tech 1n 

marketing its sea Tech D:cksider and mini-r:ccksicer ;pajesta.ls. 

15. Tl"'..e D:x:k Box develOfed by Dively is essentially a S""...or~e box 

3 

18 



. -.·,. 

: ··:' 

J. 
... -

... ......... . 

A.wD!:.IOll 

• !'U.IfC¥. P .C. 
A~ .... ,.. • ., '-"• 

~"o•T O, t u:c O•••C" 0 
Wu . ..a..J.A..w••~. v ... ,,.,.,_,. 

· '-- ...... , . .. . .. . 

incot:p:)rat.ing ser..erally the sare features of th.e to::ksider. 

16, Dively, t.~gh Marina Tec."l, is rJD.o~ manufacb.lring and 

marketing the D:x:k Box and s'irnilar utility pe::estals that ';~;ere 

develop:rl ar.d lT'CilUfacb.lred by Sea TeCh • 

Disparaging Sea Tech's Prcxruct and Nare 

17. The D:x::ksider was approved by undet"..rriter' s Laboratories 

("U.IJ.") until19S9. 

18. !n order to sell t.""le rccksider 1n sara regioos, it is 

necessary that it l::e u.r.. approved. 

19, While he was still a director and President of Sea Tech, 

Dively failed to renew the u.r.. approval and/or all~ the u.r.. 

approval to expire with tr..e ~t1c intention o! injuring the Sea Tech 

in its trade. 

20. While Dively was a director and President of Sea Tech, he 

~vised CJStarers of Sea Tech that the D:x:ksider is not U .r.. aF!)rovoo, 

with the intent of causing ecocanic lcs:s to Sea Tech and obtaining an 

unfair ~vantage !or Marina Tech am Dively. 

21. Prior to and since Dively's resigning as a director ar..d 

President of Sea Tech, and Brcok.s' resign.ing as an erployee, Dively 

w Brcok.s, and each of than, hav·e _wrccgfully advise:l OJStarers en1 

prosp:cti ve enployee.s that Ingles is no longer associated with Sea 

Tech; tfl..at Dively has taken over Sea Tech; that Marina Tech is a Sea 

Tech facility; that Sea Tech in Glrucester O=:unty, Virginia will ee 
closed, w have otr-.erwise mcde disparaging o::mrents regarding Sea 

Tech. 

22. Dively acted' as aforesaid with the express design of placing 

' 
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Marina Tech in a t:ettar pcsitian to carp;te with Sea Te::h. 

Diversion of OrCers 

23. While he was a director ar.d President of Sea Tech, Dively 

secretly solicited orders for the D:x:k Box, r::cdc.sider, mini-t:ccksider 

and similar utility pedestals oo l:ehal! of Marina Tech. 

24. While he was a director and President of Sea Tech, Dively 

en.ca.rr~ed Sea Te:::h custarers to delay ordering the Sea Tech tx:::cksider, 

min.i D:cksider aoo similar p~~ with the intent o! evenbJally 

selling to those OJStcrrers the t:x::dc Box or similar prc:ducts 

manufactured ty Marina Toch. 

25. While he was a director and President of Sea Tech, Dively 

secretly diverted orders o! sea Tech prcducts and secretly solicite1 

Sea Te::h OJ.Starers to facilitate tte p.lrchase of ~ting prcduC'-...s 

marnJ!actured by ~ina Tech. 

26 • Dively has fraOOcl.ently stated to sore Sea Tech rust.arers, 

pr~ve OJ.Starers, erployees and pr~ive Employees that Marina 

Tech is affiliated wit."l Sea Tech. 

Materials ar.d Supp.lies 

27. While a director and Presl?ent of Sea Tech, Dively failed to 

keep a sufficient inventory o! materials ~ supplies for Sea Tech to 
• J 

o~rate. He also removed materials acd ~es fran Sea Tech to 

Marina Tee.~ witbalt aut.~rity and wit.}:x)Jt paying for then, using Sea 

Tech empl.C7:fees at sea Tech's exp?:O.Se. 

28. While a director and President o! Sea Tech, Dively !ailed to 

pay the legitimate ·bills of Sea Tech which ~versely affected the 

5 
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financial conaitioo and rep.ltatian of Sea Te:h. 

29. While Dively was a director at'..d Presi dent of Sea Tech, he 

inc.Jrred debt in the nare of Sea Tech or Sea '!e:::hnolcgies or Sea 

Technolcgies, Ltd., or similar n.cmes for parts for the r::x:x:k Box and/or 

oti1.er prcducts sold ty ~ina Tech. Dively caused Sea Tee.~ to pay 

these invoices for: materials and supplies used in the construction of 

prcducts sold by HariM Tech. 

Sale of · the coq:cratian 

30. Dively I as a director end Presiae.11t of Sea Tech, had a 

fiduciary duty to keep the other directors, including the Plaintiff, 

~vise:J of all offers and negotiaticns for tr..e sale of Sea Tech or its 

assets. 

Jl. Dively failed to advise Plaintiff of offers made bj ar.d 

rreetings with prospect.i ve p.m::..~ers. 

32. Dively ' s actions were inteneoo to reduce the value of Sea 

Tech and/ or force Sea Tech rut of h..!.siness. 

OJstarer List 

33. At considerable expense to Sea Tech, thrOJgh at"'..e..'):)ance at 

toat shews thrrugta.It this ca.mtry, ~ arx3 Australia, t.hra.Igh 
I 

contacts made by l:eing in b..l.siness for over five years 1 · thrrugh sales 

of product to satisfied OlS'ta'rers, thrrugh ~ert.ising in trade 

pililications, thrrugh the screening of rrany calls to !00 fran p:>tential 

OJ.Starers and thrcugh other means, Sea Tech was able to develop a 

OJ.Starer list and related records ( "OJ.starer List") which is of great · · 

value to tr.e coq:c~ticn. 

6 
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34. sea TeCh 1 s OJstarer List was confidential, not to l:e shared 

with any other p:rson in the industry. 

35 . Sea Tech 1 s OJ.starer List included ti'.e nare and address of the 

ru.staner, the individual to contact, prior sales histoty, and ot.~r 

~rtinent data that was of coo.sicerable Cenefi t in rrarketing Sea Te::h Is 

prc:duct, and s:1In11ar prcduc:ts. 

36. Dively, while he was still a director and President of Sea 

Tech, in breach of his p::siticn of trust ar.:d CCllficence, wroogfully 

appropriated Sea Tech's Clstarer List for use by Hari.na Tech. 

37. Dively is and has wroogfully and with the intent to injure 

Sea Tech in its b.lsiness used Sea Tech 1 s Olstarer List in solicit ing 

custaners on behalf of .Marina Tee.~. Such actions give Marina Tech en 

unfair advantac;e by allcwing it to target Sea Tech's OJ.Starers to Sea 

Tec."l 1 s detrirrent, .1.nstead of curq;::eting ge:"~.erally in tr.e rrarket place . 

38. All of the aforesaid acts of Dively CC1'l.Stitute a bre.cch of 

his ~ition of trust end o::nfidenca with Sea Tech. Said ~ct.s 

consti tuta fraudulent or unfair ccnduct and sh::x:::k ana' s sense of fair 

play. 

O:nfl.icto!Interest 

39, While Dively was a director aoo Presi dent of Sea Tech, he 
I 

raroved finished and unfinished prcduC'"..s fran sea Tech to Marina Tech 

and to Marina Tech OlStorer locations witOO.It disclosing the material 

facts of the transactions to tr..e l::oard of directors of Sea Tech and 

witha.lt authority fran the 'tx::larT3 o! di.re:::tors of. Sea Tech .. 

40 • In addi tioo to crooing as Marina Tech, Dively traeed in the 

nare of Sea Technolcgies and/or Sea Tocbnolcgies, Ltd. and invoiced 

7 
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OJ.Storers in said nare(s) utilizing a different address, and 

appropriated payrre1ts recsived for his o;.m. tenefit or that of Mar-!-fla 

TeCh, all to tr...e cetrirrent of Sea Te:h. 

41. 'Ibe said transactions ~re unfair to Sea Tech ar.d Sea Tech 

has not been paid for tr.e finishe:J w unfinished prc::rlucts reroved fran 

Sea Tech to Marina Te::h ·and to Marina Tech OJ.Si:.are1: lccaticn.s, nor has 

Sea Tech l:een re.imb.lrsed for payrrents misappropriated as aforesaid . 

42. Said transactioos CCl1Sti tuta a conflict of interest on the 

part of Dively. · 

Failure to Per:t'om r:uties 

43. While Dively was a diroctor and President of Sea Tech , he 

failed to supervise other snployees; kept his office lcx::koo and refuse1 

ac.c.ess to Sea Tech's ~cyees and otherwise failed to keep Sea Tee.~' s 

employees apprised of his activities ar..d to direct than in their 

empl~t • 

44. D.lring said t:ericd o! t.iire, Dively was 't:eing cx::mpensat.ed by 

said corporation as President. 

45. Dively failed to prq:erly J;:erfoz:m his duties, refusing to 

oversee EmplC!jees ' conCuct; refusing to a::ntact . 0-lSt.orers in a 

resp::nsive ~ responsible manner; and refusing to engage in tr..e 

CCl1duct of sea Tech rosiness on a full tirre basis ~ he had agreed to 

do. 

46. While Dively was a director and President of Sea Tech, he 

directed sea Tech E!TillO'Jees not to · a:mrunicata with the ~laintiff; he 

was ·seen at Sea Tech wearing swastika ann bands; ar:d he brarx3 ished a 

fireaon while rr.eeting with one or rrore Sea Tech employees . 

8 
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4.7. While Dively was a director and President of Sea Tech, he 

directed that Othet" ~oyees ship prcducts to Sea Tech c..lStar.ers which 

were cracked or had stripped threeds or were of a configuration not 

otdered ty the respective OJ.St.arer or products which ~re otherwise 

defective or not in conformity with t.})s work order despite questioning 

and objections fran other arployees. 

48. While Dively was a director and President of Sea Tech, he was 

furnished with an autarobile and cellular telefh:ne ~ Sea Tech's 

expe.l"lSe. Dively failed to maintain said autarobile and dar.cged said 

telephooe thus causing significant ~e to Sea Tech. 

49. Dively's failure · to ~rform his duties as a director end 

Pres~dent of Sea Tech; failure to work full ticre on eer..alf of Sea Tech; 

intimidation of sea Tech's employees; lack of care of EqW.prent; ar.d 

shipping of defective product were dcoe with the sr:ecific intent of 

causing eccnanic loss to Sea TeCh. 

c:x.M' II 

Violaticn of SeCtion 18 .2-499 et sea. 

SO. The allegaticns of paragraphs l thrrugh 49 are here....l-y 

incorporated ty reference. 

Sl. turing his tenure as a director ar.d President of Sea Tech, 

Dively attsrpted to C011bine 1 asscclata 1 agree, rub.lally \.ll"JCertake 

and/or concert b:9eth.er with Linda Dively I Marina Tech, Brooks 1 

OJSt.arers of Sea Te:::h, a!'.d IXJb=ntial. p..u:cllasers of Sea Tech for the 

p.n:p:lSe of Willfully and malicicusly injuring Sea Tech in its 

rep..1tation , traCe and h.l.siness 1 in violation of l8.2-499(b) of tr..e Cede 

9 
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of Virginia, 1950, es are."'lded. 

52. turing hls ter:Jre es a dire::::tor and President of Sea 'I'ech, 

Dively canbined, associated, agreed, rutually underveck at".d/or 

concerted to;ether with LinCa Dively, Marina Tech, Brooks, o.!Starers of 

Sea Tee.,_, and potential p;....-c.~ers of Sea Te:h for the p.Jrp::se of 

willfully and rnalicirusly injuring Sea Tech .111 its rep.Jt.atian, trade 

lmd b..lsiness, in v1olat1cn of 18. 2-499 ( ~) of the O:rle o! Virginia, 

1950, as areneed. 

53. Sea Tech has teen injured in its · rep_1tatim, trade ar..d 

business by reason of violation of 18 . 2-499 of the Code of Virginia 

thrrugh the activities of Dively, Linda Dively, Harina Tee.~, and 

Brooks, ar.d is therefore entitled to recover three-fold til..e dar.ases 

sustained by Sea Tech, the costs of this suit .incl~ing reascnable 

attomey' s fees to ca.msel for Ingles, ~ lest profits, arrl to 

injunctive relief as requested telcw. 

CXlJNI' m 
Trade Secrets Act 

54. 'It.a allegatie:n.s of paragraphs 1 thro.lgh 53 are incot"ffrate:J 

by reference. 

ss. Dively has mi.s~ropriated trade secrets of Sea Tech as 

defined by the Trade Secrets ld:, 59.1-336 of t±s O:de of Virginia'. 

56. '!he misappropriaticn of trade secrets alle;ed lili:lve has l:ee.'1 

accanplished by Dively thrOJ9h .improper maans as de!ir.ed in tr.e Traee 

Secrets Act, section 59.1-336 of the O:de of Virginia. 

10 
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COlNI' rv 

Unfair Oomoetition 
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57 • TC-..e allegations of paragraphs l thro..lgh 56 are herety 

incorporated by refer~~ce. 

58 • !)i vely IS ccrAuct 1 as afOl:'esaid 1 ccnsti tutes unfail:' 

canpeti tian. 

cnmv 

Conversicn 

59. Tl".e allegaticns of paragraphs· 1 thro..lgh 58 are hereby 

incoqx:>l:'a"W by l:'eference. 

60 • Dively and ~.ax ina Tech wrcngful.l y, fra:.dulentl y and illegally 

converted to their cwn use the t:cd<sicer, mini tccks ider, D::x:k Box, 

similar utility p:dest.als, the OJ.starer LiSt of Sea Tech, mater izU.s and 

supplies o! Sea TeCh and the proc:ee:1s of sale fran the aforesaid, 

causing loss to Sea Tech. 

PUnitive ~es 

61. The illegaticns of par~a~ 1 thra.lgh 60 hereinabove are 

incoq:orated by reference. 

62, Dively has evLrJCe1 a will:t."u.l, rrallcirus w COC'l..$Cirus 

disregard of his civil obligations to th.e Plaintiff ar..d Sea 'l'ech, 

an:unting to a crim.in.a11n::U.ffere.'1Ce to said obligations. 

63. FU.nitive danages are apptopdata to p.mi.sh Dively !or: his 

acticns w..d to stand as an exanple to ot;l1..ers who as directors ~.d 
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officers of corporaticns are t.aT¢ed to forsal<e t.r.eir p::.siticns of 

confidence and trust . 

Linda Dively 

6 3 • The all ega ticr..s of paragraphs l thrc:ugh 6 3 are 1ncoq::crat.ed 

ey reference. 

64. Li.rrla Dively is M ~Ojlee of Marina Tech. She has 

~rticipaterl ge!1erally in the sare activities attrirut.Ed to Dively as 

set forth in paragra~s 14, 16, 21, 22, 23, 24, 25, 26 27, 28, 29, 30, 

31, 32, 36, 37, 38, 39, 40, 41, 42, 45, 49, 51, 52, 53, 54, 55, 56, 57, 

58, 59, 60, 61 ar.d 62 atove. She has lcnaotingly b?..'iefited fran the 

prc::c.ee:Js of Sea Tech assets converted by Dively as all~ in paragraph 

61 • She has engaged in un.a.rt:.OOd.z€0 travel at Sea Tech' s expense. She 

has atter..Ce::l roat shews where she aOO Dively .have prorote:3 Se3 Tec."l 

prcduct-s that tr.ey inter.Cerl to sell thra;gh ~ina Tech. sr.e has 

aiderl , al:ette:J, enca..lr2Se::i and inci tOO Dively in ill of t.r.a rli vi ties 

set for ..... ~ in tr.e prece::iing O:l.lnts. 

CI:lJNl' Yin 

. ).lstc:n G. Brooks 

65. The allegaticas of paragraphs l thrrugh 65 r..ereinab::ve are 

1ncorp::>rate:3 by reference. 

6 6 • :a reeks was an eT;lloyee of Sea Tech and ected es pr~~on 

manager. F.e had a duty of loyalty to tr.e ~y which 1-.e brea<:hl;d. 

He participated in th::se sa-oo rl.ivities attrih.lted to Dively in 

12 
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paragraphs 14, l6, 21, 22, 23, 24, 25, 26 27, 28, 29, 30, 31, 32, 36, 

37, 38, 39, 40, 41, 42, 45, 49, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 

61 and 62 al:x:ive. He assisW Dively in the <!esisn, mamlfacture end 

prcduction of pro:lucts at sea Tech' s expe."lSe, ~hich he and Dively 

prcduce.J and sold for Marina Tech's tenefit. P.e raroved prcduC"~.S a!".d 

Si..Ipplies !ran Sea Tech :to Marina Tech withrut payiru] for those itans. 

P.e assist.ro in tr.e installation of a rural ra.J.te l:::cx -so t,hi,t payrre."lts 

tO Sea Tech crul.d be misappropriated. He has disparased Sea Tech 

prcducts. F.e has perfoz:rred sutstantial duties for Marina Tec.."l. while 

still en ~.e Sea Tech payroll. He has aided, ~tted, enCOJrased ~d 

incite::! Dively in the activities alleged in tr.e precedin9 CoJnts. 

Ol1NT IX 

All t:'efend~ts 

67. The allegatioos of paragraphs l thrc:ugh 67 hereinaoove are 

incoq:orated ty referer..ce. 

68. The conduct of all t:'e!endants, as aforesaid , ccnsti b,li;.es 

willful misconduct aoo a kncwing violaticn o! criminal 12W. 

69. Tr..e allegations set forth al::ove reveal th.at tr.e r:-ef~ants , 

8CI..d each of then, obtaine:i rrcoey fran ti'.e Plaintiff an:1 Sea Tech by 

false pretenses, false representatloos ar.d/ or actual fraud, ar.d that 

these sare rtalies were obtainaj by willful arx1 ~iclcus injury to the 

Plaintiff and Sea Tech. 

70 . At all t.1Ires pertinent hereto, Ingles, Dively, Linda Dively 

and Lorraine J. Ingles wei;& the ccly directors of Sea Tec.'1.. :eased upon 

the makrup of the Board of Directors of Sea Tech, demand for rlion by 

t.be Board of Directors of Sea Tech is exrused, as no acticn by the 

-. . · 13 
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Beard ~air.st Dively was p:ssible when r.o majority of. tr.e Beard of 

Directors co...tld l:e united asaf.nst him • 

wt-::E::RE:R:BE, Ingles ir.dividually and in t:-.e right of Sea 'I'ec..Y.olCSY, 

Ltd. prays for the follcwing relief: 

A. A t.emporary r~...raining order and pmr.anent 1tljuncticn 

pirsuant to 59.1-337 of the O::de of Virginia en tr.a gro.mds set forth 

ab:lve against use by tl'.a Cefendants and eac.~ of tr.an of traee sec:-ets 

of Sea Tech, including rut not limited to: 

B. 

i) use of tr.e Cl!Stare:- List of Sea Tech; 

li) solicitation of sales to or oree...rs fran c.J.S""..arers of Sea 
Tech; 

Ui) marketing, licensing, selling or otr.er-w'ise l:e.'"'efi ting 
fran tr..e Cccksicer, mini-D:x:k.sider, D:x:k Box or similar 
~estals; an:3 

iv) any and all interference with Sea Tech in its rusiness . 

f\lrSUant to 18. ~-5()0 of tr..e O::Ce of Virginia, an eward of 

danases to Ingles individually an:-j in tl"-.e right of. Sea Tec.~lo;y, Ltd. 

!or three-fold "t±e darz.c;es ty him st:.st.air..ed as a result of; (i) tl'..e 

COI"lCuct of tr..e tef er.dan t.s ar.d each o! then as aforesaid, ar..d ( ii) the 

CCS"'-..s of this suit, inch:.dir'.g a reascnable fee to COJ.nSel for L11gles, 

in the total aTCUnt of 'I\.io H.1llian ar.d Noll 00 r.ollars ( $2, 000 , 000 • 00) ; 

C. O:rrp:nsatory dancses to Ingles itrl1 vidually and in tl:e risht 

of Sea Te:hnolcqy, Ltd. for unjust enrichrent to the r:ef~ant.s ar.d 

each of ti'.an CGUSed by the misappropriaticn of trcrle secrets ty 

impr:o?!r rreans as alle;ed herein; 

D. f\mi ti ve da-nages to Ingles in::U viduall y and in t!'..e right of 

Sea Technolo;y, Ltd. in tr..e an:unt of Three MUllen and No/100 t:ollars 

($j,OOO,OOO.OO); 

l4. 
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E. Sea 'l'ech t:e granted an exclusive lice."lSe in and to t.fl.e 

tcck.s ide r 1 m.1.ni-D:cks ide r I r:x:x::k Eox , similar utility r:eCes'"..al.s c:.nd 

ot..':.er pt"ceucts t:eing markete:J by Ma.ri-.na Tech and/ or: Dively; 

F. This matter t:e heard in carera ar.d t.fl.af t.t.e recor-d herein b; 

sealed; 

G. tefer'..dants 800 t;l1.eir attorneys l::e enjoine::l fran disclosLr'J.g 

any of Sea Tech's trade se:::rets; 

H. Defer.dcmts l::e requiroo to prcvide an ac::::::::l.mti.ng of all 

revenues and profits receive::i fran t.t.e sale of r:o::ksiders, Mini­

r:o::ksidep; 1 D::ck Boxes, similar utility ~estal..s, or othe::- produc'"..s 

manufacture::i and sold l:y t::efer".dants ar.d tr..at any and all such rev~ 

and profits t:e imfosed with o:nst:ructi ve trust for t.l"..e l:enefi t of Sea 

Teach and/or Ingles. 

I. r:efe."'..dants l:e required to provide an aa::o..mt.tng of all 

revenues and profits received as a result of tr..eir act:J.cns and that any 

and all such reven.:e.s and profits t:e imf:oserl with o:.nstruct.i ve trust 

for tr.e Ce!efit of Sea TeCh and/or Ingles. 

J. tefetldants l:e required to retum all ~..a:-er lists, o...tstcrrer 

files 1 materials 800 Sl.lpplies Ulken fran Sea Tech. 

K. SUch oti'..er ar.d further relief as the natura of this case mey 

require and to the O:urt seem justified. 

Res?rlfully subni tted, 

Ma:V~.N no:z3, individually ar.:d in the right of 
Sea , Ltd. , a Virg corpcration 

lS 
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IN THE CIRCUIT COURT FOR THE CITY OF WILLIAMSBURG 
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!i ROBERT C. DIVELY, 
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Plaintiff, 

v. AT LAW #5856 

McCLANAHAN INGLES, 

Defendant. 

DEFENDANT'S ANSWER AND GROUNDS OF DEFENSE 

COMES NOW the defendant, McClanahan Ingles, by counsel, 

and files herewith his answer to the motion for judgment, and 

asserts his affirmative defenses thereto, the paragraphs of 

this Answer to correspond \vi th the allegations in the motion 

for judgment: 

1. The defendant denies that Dively has been a 50% owner 

of the STL at all relevant times. The remaining allegations 

contained in paragraph 1 of the motion for judgment are 

admitted. 

2 . The defendant denies that he is only a 50% owner of 

STL. The remaining allegations contained in paragraph 2 of the 

motion for judgment are admitted . 

3. The defendant admits that STL \vas formed in 1 984 by 

Ingles and Dively. The defendant denies that the sole product 

to be marketed by STL was a marine utility pedestal. 

4 . The a llegations contained in _P'7r;ag_ra.ph , .4 -r e~ 
. I I ... ' ' I ..: • I I II I I 

motion for judgment are denied as phrased. 
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5. The allegations contained in paragraph 5 of the 

motion for judgment are denied as phrased . 

6. The defendant admits that, following Dively' s 

resignation , he reviewed STL's books and records and contacted 

STL's customers. The remaining allegations contained in 

paragraph 6 of the motion for judgment are denied. 

7 . Admitted. 

8. Admitted. 

9. The allegations contained in paragraph 9 of the 

!I motion for judgment are denied as phrased . 
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10 . The defendant is without suf ficient information or 

knowledge to either admit or deny the allegations contained in 

paragraph 10, and accordingly denies same . Hm-.rever, the 

defendant admits that he met with Investigator William w. 

Adams, and several other Gloucester County Sheriff' s 

r epresentatives, r egarding Dively's embezzlement from STL i n 

the spring of 1990 . 

11. The allegations contained in paragraph l l of the 

motion for judgment are de nied as phrased . 

12. Denied. 

13 . The defendant admits that, prior to April 12 , 1990, 

he was in possession of certain notes left by Hogge and Dively, 

which in no way acc ounted for Dively's activities. The 

remaining allegations contained in paragraph 13 are den ied . 

14 . Denied . 

15. The defendant admits the charges against Dively were 

certified to the Gloucester County grand jury . The defendant 
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is without sufficient information or knowledge to either admit 

or deny the remaining allegations contained in paragraph 15. 

16. The defendant is vii thout sufficient information or 

knowledge to either admit or deny the a llegations contained in 

paragraph 16. 

17. Denied. 

18. The defendant admits that five felony indictments 

were made by a Gloucester County grand jury aga inst Dively. 

The defendant is without sufficient information or knowledge to l . 
I 

either admit or deny the remaining allega tions contained in 1 

paragraph 18. 

19. The defendant denies that MTI did not have within its 

possession embezzled tools and items belonging to STL. The 

defendant is without sufficient information or knowledge to 

either admit or deny the r emaining allegations contained in 

paragraph 19. 

20. The defendant admits that Dively was indicted by a 

Gloucester County grand jury for embezzling funds regarding a 

sale to Pelican Harbor Marina. Thg_ defendant is without 

sufficient information or knowledge to either admit or deny the 

remaining allegations contained in paragraph 20 . 

21. Denied . 

22. De nied. 

23. Denied. 

2 4. De nied. 

25. Denied. 

26. Denied. 
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27. Upon information and belief, the allegations 

contained in paragraph 27 are admitted. 

28. Paragraph 28 contains a legal incorporation clause, 

not requiring a response by the defendant. 

29. The al legations contained in paragraph 29 are denied 

as phrased. 

30 . Denied . 

31. Denied. 

32. Denied. 

33. Denied . 

34. The defendant is vlithout sufficient information or 

knowledge to either admit or deny the allegations contained in 

paragraph 34 of the motion for judgment, but denies that Dively 

has been damaged to the extent claimed. 

35. Paragraph 35 of the motion for judgment contains an 

incorporation clause, not requiring a response by the 

defendant. 

36. Denied . 

37. Denied. 

38. Denied. 

39. Paragraph 39 of the motion for judgment contains an 

incorporation clause, not requiring a response by this 

defendant . 

40. Denied. 

41. Denied. 

42. The defendant i s without sufficient information or 

knowledge to either admit or deny the allegations contained in 
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para graph 42 of the motion f o r judgment , but denies that Dively 

has been damaged to the extent claimed . 

43. Paragraph 43 of the motion for judgment contains an 

incorporation clause, not requiring a response by this 

defendant. 

44 . The defendant admits that the Exhibit C to the motion 

for judgment is a true and correct copy of a letter. The 

remaining allegations contained in paragraph 44 are denied. 

45. Denied. 

46. Denied. 

47 . Paragraph 47 of the motion for judgment contains an 

incorporation clause, not requiring a response by this 

defendant. 

48. Denied. 

49. Denied. 

50 . Paragraph 50 of the motion for judgment contains an 

incorporation c lause, not requiring a response by this 

defendant. 

51 . Denied. 

52 . Denied. 

53. Denied. 

54. Denied. 

55. To the extent not previously admitted or denied, each 

and every remaining factual allegation contained in the motion 

is hereby denied, and strict proof thereof is 
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FIRST GROUNDS OF DEFENSE 

As and for his first grounds of defense to the motion for 

judgment , the defendant states that the motion for judgment, or 

s pecific counts thereof, fail to state a cause of action upon 

which relief can be granted. 

SECOND GROUNDS OF DEFENSE 

As and for his second grounds of defense to the motion for 

judgment, the defenda nt asserts that any of his actions taken 

with respect to Dively's relationship with STL , were based upon 

advice of reputable attorneys at law, properly sought and acted 

on in good faith. 

THIRD GROUNDS OF DEFENSE 

As and for his third grounds of defense to the motion for 

judgment, the defendant asserts that any and all criminal 

actions instituted against Dively were based upon probable 

cause, properly found by a grand jury sworn and impanelled 

within Gloucester County, Virginia. 

FOURTH GROUNDS OF DEFENSE 

As and for his fourth grounds of defense to the motion for 

judgment, the defendant asserts that, in taking any and all 

actions against Dively regarding Dively's relationship with 

STL, the defendant had a positive and de f inite rea sonable 

belief that he had probable cause to take such actions. 

FIFTH GROUNDS OF DEFENSE 

As and for his fifth grounds of defense to the motion for 

judgment, the defendant asserts that all criminal proceeding s 
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against Dively were proper, in the regular prosecution of 

criminal proceedings, and undertaken for a lawful purpose. 

SIXTH GROUNDS OF DEFENSE 

As and for his sixth grounds of defense to the motion for 

judgment, the defendant asserts that, to the extent that 

defendant made representations to third parties regarding 

Dively's conduct, those statements were factually truthful and 

correct. 

SEVENTH GROUNDS OF DEFENSE 

As and for his sixth grounds of defense to the mot ion for 

judgment, the defendant relies upon the doctrine of estoppel, 

and further asserts that Dively is not entitled to relief due 

to his own actions and unclean hands. 

EIGHTH GROUNDS OF DEFENSE 

As and for his sixth grounds of defense to the motion for 

judgment, the defendant asserts that, if Dively has been 

damaged to any extent, that Dively has failed to mitigate his 

damages. 

!I WHEREFORE, having addressed each and every allegation 
q 
11 contained in the motion for judgment , and asserting his 

affirmative grounds of defense thereto, the defendant requests 

that this Court dismiss this action against him with prejudice, 

and award him his costs expended herein. 

Respectfully submitted, 

McClanahan Ingles 

J VI RG i t'<IIA ~2.1 60 I. By Counsel 
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Rumsey , Breeden, Hubbard, Bugg & Terry 
P . 0. Box 340 
Irvington, Virginia 22480 
(80~4) 438-5522 

By:__________52.£ 
counsel 

CERTIFICATE OF SERVICE 
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V I R G I N I A 

IN TilE CIRCUIT COURT Of TilE CITY Of WILLI/\t'lSBIJRG 

ROBERT C . DIVELY , 

v. 

McCLANAHAN INGLES, 

Plaintiff , 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 58 56 

AMENDED MOTION FOR JUDGMENT 

Plaintiff Robert C. Dively, by counsel , purs uant to an 

agreement amo ng counse l for the parties reached o n June 1, 

1992, submits this Amended Motion fo r Judgment as to Counts II 

and III of his Motion for J udgment. Except as Amended herein , 

Di ve ly reaffirms and incorporates here in by reference all 

remaining a llegations contained in his Motion for Judgment. 

ABUSE OF PROCESS 

35. Dively repeats and realleges the allegations in 

paragraphs 1 through 3 4 of his Motio n for Judgment as if fully 

set forth here in. 

36. Ingles was instrumental in instituting the issuance 

of criminal proces s against Dively, and in so acting, Ingles 

acted with the ulterior motives of , inter alia , (a) obtaining 

what h e had been unable to obtai n in the c ivil court which was 
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to prevent Dively from competing with STL ; (b) to use the 

Commonwealth's resources to obta in d iscovery of information 

useful in the pending civil suit; (c) of destroying Dively 

financially by causing Dively to devote substantial time and 

money to defending the criminal action so that such funds would 

be diverted from Dively's new business; (d) of using the 

criminal indictments to cause prospective c ustomers to refrain 

from dealing with Dively thereby giving STL a competitive 

advantage over Dively and his new business and further injuring 

Dively financially; and (e) of ostracizing Dively from his 

frie nds, family and community. 

37. After issuance of the criminal process against 

Dive l y , Ing l es used such process perversely and oppressive ly 

by , i nter alia, (a) contacting customers and prospective 

c ustomer s in t he marine products industry throughou t the United 

States and claiming that Dive l y ~as a criminal , had been 

ind i cted , a nd, ther efore , cou l d not be relied upon as a 

supplier of marina products because he would be in jail, all to 

obtain a competit i ve advantage over Di vely a nd injure Dively 

financially ; (b) using the Commonwealth to obtain information 

I ngles intended to use in the civil litigation; (c) withholding 

information from the Commonwea lth' s Attorney and delivering 

suc h informa tion o n the morning of trial causing the tria l to 

be continued so as to significantly increase the expense of 

- 2-
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Dively ' s defense; and (e) to induce Dively to sett l e t he c i v il 

litigatio n and to compe l Dive l y t o give up hi s i nterest in STL 

and marina products designed and developed by Dively. 

38. In u ndertak i ng the acts a llege d a bove , Ingle s acted 

with actual malice , a nd perso nal il l wi ll toward Dively and in 

a manner showing reckless disregard for Dively ' s rights. As a 

result of Ingles ' abuse o f process, Ingles has caused Dively t o 

be held o ut to g reat pub lic shame a nd humiliation, has impaired 

Dive ly's ability to earn a livelihood, has caused Dively to 

suffer substantial monetary damages, has caused great harm to 

Dively' s reputation, and has caused Dively great emotional pain 

and suffering , among other damages. 

CO UNT III 

Intentio nal Inflictio n of Emotional Di stress 

39 . Dively repe ats and r ealleges the all egatio ns in 

paragraphs 1 thro ugh 34 o f his Motion for J udgment a nd 

p a ragraphs 36 through 38 o f this Amended Mot i o n for Judgment as 

if fully set forth herein . 

40. Ingles instituted c riminal p r oceeding s against Dively 

f or allege d crimes he knew o r should have k nown Dively did not 

commit specifically to inf lic t emotional distress o n Dively and 

his famil y , and Ingles knew or s hould have known that emotional 

- 3-
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distress would result from the institution of such c riminal 

proceedings. 

41. Ingles' instigation of cr iminal proceedings ugainst 

Dively with the intent to cause Dively to suffer emotional 

distress and for the ulter ior purposes set for t h in 

paragraph 36 above was outrageous in c haracter , went beyo nd all 

possible bounds of decency, wa s atrocious and utterly 

intolerable in a civilized community, especially in view of the 

fact that Ingles is and at all relevant times has been a n 

attorney licensed to practice law in this Commonwealth, who has 

represented Dively in lega l matters and who knew or should have 

k nown that Dively was innoce nt nf the crimes Ingles alleged 

Dively had committed. 

42. As a direct and proximate result of Ingles' conduct 

as set forth above , Dively suffered severe emotional distress, 

including, (a) great shock and horror at being arrested and 

indicted for alleged crimes he did not commit; (b) great 

anxiety as to what people would think of him, especially given 

the broad newspaper coverage of his arrest and indictment; 

fear that persons would cons ider him a criminal or felon; 

lost personal freedom during his arrest; (e) restricted 

personal freedom under the bond imposed pe nding trial; (f) 

a nxiety over his new business venture because of time lost 

defending the cr iminal charges and trying t o mitigate the 

-4-
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adverse effect of Ingles' contact wi th Dively ' s prospective 

customers across the Un ited States and in forming them that 

Dive ly had been indicted ; and (g) anxie ty over th e impact of 

the indic t ment s on his da ughter who , at t he time, was 9 yea rs 

o ld. 

ROBERT C. DIVELY 

By ad~ 
Of Co nse l 

William D. Bayliss, VSB # 13 741 
Dana D. McDaniel, VSB #25419 
Gl e n A. Lea, VS B #31831 
WILLIAMS, MULLEN, CHRISTIAN & DOBBINS 
Two James Center 
10 2 1 East Cary Street, 15th Floor 
P . 0 . Box 1 320 
Ric hmond , VA 232 10-1 320 
(804) 643-19 9 1 

CERTIFICATE 

I hereby certify that a true and 

foregoing Amended Motion f or Judgment 

exact copy of the 
,r:-1'9 .K € JJ LJ;..:;£> 

wao/mai led t h is .2.I!i_ day 

of June , 1992, to A. Davis Bugg , Jr . , Esq ., Rumsey, Breeden, 

Hubbard, Bugg & Terry, P. o . Box 34 0, I rvington, Virginia 

22480 . 
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V I R G I N I A 

IN THE CIRCUIT COURT OF THE CITY OF WILLIAMSBURG 

,, ROBERT C. DIVELY, 

II Plaintiff, 

I V • Law No. 5856 

McCLANAHAN INGLES, 

Defendant. 

GROUNDS OF DEFENSE TO AMENDED MOTION FOR JUDGMENT 

Comes now the defendant, McClanaha n Ingles, by counse l, and 

for his grounds of defense to the amended motion for judgment 

;t filed on behalf of the plaintiff herein restates and incorporates 

herein by reference his response to a ll allegations except 

Counts II and III of the motion for judgment and, as his grounds 

of defense to the aforesaid Counts, states the following: 

35. Paragraph 35 of the motion for judgment c ontains an 

incorporatio n clause, not requiring a response by the defendant . 

1' 36. Denied . 

37. Denied. 

38. Denied. 

39 . Paragr aph 39 of the motion for judgme nt c o ntains an 

incorporation clause not requiring a r esponse by the defendant. 

40. Denied. 

41. Denied . 

42. Denied. 
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McCLANAHAN INGLES 

By Counsel 

BUGG & TERRY 

CERTIFICATE 

I HEREBY CERTIFY that a true copy of the foregoing was sent 

to Dana D. McDa niel, Williams, Mull e n, Christian & Dobbins, P .O . 
,---.. 

Box 1320, Richmond , Virginia 2 32 10-1320 this ~J day of June, 

1992 . 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF THE CITY OF WILLIAMSBURG 

ROBERT C. DIVELY, 

Plaintiff, 

v. Law No. 5856 

McCLANAHAN INGLES, 

Defendant. 

DEFENDANT'S MOTION IN LIMINE 

Comes now the defendant , McClanahan Ingles, by counsel, and 

moves that the Court determine the following matters in limine : 

·]: . 
l. William Shaw, Commonwealth's Attorney for Gloucester 

County , will testify in this action tha t before he s o ught criminal 

indictments against the plaintiff, he made a determination not 

only that probable cause existed but that the evidence was 

sufficient to support convictio ns; Shaw will also testify that the 

decision to seek indictments was his and that he was neither 

pressured nor persuaded to do so by Ingles. 

2. Plaintiff has indicated his intent ion to call as a 

witness Fred Pesch (and perhaps others) who is expected to testify 

that during June 1987 Ingles sa id, in the context of a b usiness 

meeting, that he "controll e d Glouceste r County" or " owned 

Gloucester County," and suggested that he controlled the public 

officials of Gloucester County, including the judiciary. 
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3. The plaintiff intends to offer this evidence to attempt 

to prove that in taking action against Dively, Shaw was acting as 

Ingles' pawn and was under Ingles' control. 

4. If the plaintiff could demonstrate that Ingles controlled 

Shaw, he could do so only by relevant evidence specifically 

indicating control over Shaw; evidence of general comments, three 

years before the operative events, even if believed, is wholly 

irrelevant on the issue of whether Shaw was controlled by Ingles. 

5. Moreover, such evidence is unduly prejudicial, 

particularly in light of its utter lack of probative value. 

6. Such evidence should be excluded or, at the very least, 

plaintiff's counsel should be p~ecluded from mentioning it in his 

opening statement and any such evidence should be taken out of the 

II presence of the jury so that a ruling can be made to determine 
I' ,I 
1 whether it is properly admissable. 

II. 

7. The plaintiff intends to offer evidence that 

investigating officers William Colton and William Adams o f the 

Virginia State Police in the Gloucester County Sheriff's 

Department, respectively, advised Mr. Shaw, after the indictments 

were issued, that in their opinion the conduct of Dively which was 

the subject of the investigation raised civ il r a ther than criminal • 
J, 
• issues. 

II 
'I 
.I 
'I 
'I 

II 
1: 
·' 

2 
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I 
I 8. The response of Shaw was that the matter of lega l 

'I sufficiency was within his discretion and that the officers should 

II 
II concern themselves with the investigation. 

9. The proffered testimony of these officers is an opinion il 
,! offered by lay witnesses not qualified to state that opinion, and 
I' 

I; is irrelevant since the decision to prosecute rests with the 

I 

II 

II 
II 

commonwealth's attorney. 

10. The opinions of Colton and Adams are therefore 

inadmissable and plaintiff's counsel should be precluded from 

offering those opinions into evidence; at the very least, 

plaintiff 1 s counsel should be precluded from mentioning such 

matters in his opening statemen~ and the evidence should be taken 

out of the hearing of the jury so that a ruling on its 

admissibility can be made. 

III. 

I 
11. Plaintiff has offered evidence on Ingles' credibility in 

!I the criminal trial and in the case tried in Gloucester before the 

II 
II 
j 

I ., 

II 
J, 

!j 

I 

I! 
I' 

ij 

~I 
.I 
' II 

Honorable Dixon Foster, both of which were bench trials, that 

Ingles wrongfully backdated a private pension plan in 1988 , and 

that he signed an "Application for Determination for Defined 

Benefit Plan" IRS Form 5300 showing that the plan was signed 

December 30, 1987 when in fact it was signed s ometime in 1988 . 

Ingles' signature was immediately below the words " Under penal ties 

of perjury, I declare that I have examined this application, 

3 
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including accompanying statements, and to the best of my knowledge 

and belief it is true, correct and complete". 

12. Ingles denies that his conduct was wrongful and further 

states that the evidence whic h the plaintiff intends to of f er is 

of a collateral act having no relevance to any issue in this c a se; 

it is therefore inadmissable with regard to his credibility. 

13. Such evidence is extremely prejudicial and should not be 

admitted; at the very least, plaintiff's counsel should be 

precluded from mentioning such evidence in his opening stateme nt 

and the evidence should be taken outside o f the hearing of the 

jury so that a determination of its admissibility can be made. 

~v. 

14. The defendant is unsure whether plaintiff's cou nse l 

I intends to place before the jury statements of Judges Batema n or 

i 
I 
'I 
1: 
I: 

I 
I 

' I 

Foster in ruling on the criminal and Gloucester civil c a ses, 

respectively, or by this Court in a hearing he ld on April 11 , 

1990. 

15. As a matter of law, comme nts from the bench or reasons 

given in judicial decisions are not admissable in evidence t o 

prove any issue. 

present action. 

4 
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17. The plaintiff has sought in each count of his motion for 

judgment a recovery of punitiv e damage s from the defendant. 

18. The plaintiff will seek to offer evidence of t h e 

defendant's net worth in s upport of the punitiv e dama ge cla i m. 

19. Evidence of the defendant's net worth is highl y 

prejudicial and creates a significant ris k that the jury' s 

perception of the defendant's net worth will bias their decision 

on unrelated factual issues. 

20. Plaintiff's counsel should not be permitted to me ntion 

in his opening statement defendant's net worth or otherwise offe r 

evidence of that net worth unless and until the jury has 

determined that the plaintiff is entitled to a recovery o f 

punitiv e damages. 

21. At the very least, plaintiff's counsel should not be 

permitted to mention defendant's ne t worth or to offer evidence 

of that net worth until the pla intiff has ma de a prima faci e 

showing of his e ntitlement to a recovery o f punitiv e d a mage s. 

22 . The defendant therefore mov es for a bifurcated trial I 
II I. 
I where 

I 
II 

the jury i s not permitt ed to h e ar evidence of the 

II 
ji 

I. 
I 

I 
II 
I, 

!I 
I! 
I! 

II 
!I 

defendant's net worth until it has first decided that the 

plaintiff is entitle d t o puniti v e damag es ; at that point, aft er 

the e v idence is received, the j u r y c a n r e tire to conside r i t s 

punitive damage verd i ct. 

5 
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VI. 

23. The plaintiff asserted in a hearing before this Court on 

July 13, 1992, that certain unspecified issues in the present 

action are or may be barred by collateral estoppel and/or res 

judicata. 

24. Since res judicata applies to bar a party from asserting 

\I a cause of action in a subsequent suit that he asserted in an 
:I 
, earlier suit, the doctrine is not applicable here; moreover, the 

lo 

I 
1! doctrine is not applicable if the exact point in issue was not 
•I 
:I decided in the former suit in the moving party's favor. 
I 
!1 2 5. The issue in dispute in thi s action was not decided in 

Dively's favor in Gloucester. .· 
26. Collateral estoppel applies where a different cause of 

action is asserted in a subsequent suit and is applicable only 

where an issue of fact was actually litigated and essential to the 

result in the former action; where the prior judgment could have 

been grounded upon a n issue other than tha t which the plaintiff 

II seeks to foreclose from conside ration here , collateral estoppe l 

I is not applicable. 
I 

I 

" II 
I' II 
II 

r II 

II 

il 

27. Judge Foster determined that Dively was guilty of 

wrongful conduct in the Gloucester litigation, since he found 

Dively guilty of "unclean hands." 

28 . Therefore, neither collateral estoppel nor res judicata 

apply in the present matter and plaintiff's counsel should be 

precluded from stating in his opening statement or otherwise 

6 
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placing before the jury the assertion that the Gloucester 

litigation determined in any way that Dively did not commit the 

crimes charged, that probable cause did not exist, or that Ingles 

1 did not have a reasonable basis to b e lieve that Dively had 

I ., 

committed the crimes charged. 

I,· I WHEREFORE, the defendant, McClanahan Ingles, by counsel, moves 
I 

that these matters be determined in limine before trial of this 

action begins. 

McCLANAHAN INGLES 

By Counsel 

,j U.z~j)!. ~ , 
1 

A. Davis Bugg, ·Jr. 
1

'r.,VsB No. 1472 9 ) 
11 Charles s. Russell,uJr . (VSB No. 22359) 
11 RUMSEY , BREEDEN, HUBBARD, BUGG & TERRY 
1
11 

P . 0 • Box 3 4 o 
I Steamboat Road 
11 Irvington, Virginia 22480 
1: ( 804) 438-5522 
'I 
,I 
'I I· 
I 

11 

il 
II 
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II 

I 
I 
I 
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Instruction No. '~ 

With reg.:1rd to the p l ain t i ff's c l aim for defama tion , y o u 

s hall r eturn your verdict for t he plaint iff , if h e has proved by 

the grea t er weight of t he evidence that: 

(1) the defendant made o n e o r more of the following 

statements: 

'l'hat Bob Dively is a thief . 

That Bob Dively is a criminal. 

That Bob Dively had stolen equipment from Sea 

'l'echnology . 

,. ! , l 'fhat Bob Dively had stolen money from Sea ,_ j u. 

/J 
I I 

G· 'l'echno logy . 

nJ e . 'l'hat Bob Dively had b ee n convic t ed of stealing 

c \ ( J ) 

~~ ( 4) 
I 

~(5) 

from Sea Techno l ogy . 

That one or more of the above statements was 

heard by someo ne other than the plaintiff; a nd 

was ubout the pluintiff; il l H.l 

was false; a nu 

the defendant knew t he stu t e 1ue n t or s ta teme nts t o be 

fa l se or , ~e lieviny it to Ge true, lacked reasonable 

gt·ounds for such belief or .:1c tell ney 1 igen tly in fai ling 
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to ascertain the facts on which the statement was 

based. 

You should consider each statement separately and you shall 

find your verdict for the defendant as to a given statement if 

the plaintiff fuiled to prove any one or more of the elements 

above. If the plaintiff proved all of the above elements as to 

any one or more of the statements, you shall find your verdict 

for the plaintiff but only as to that statement . 
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Instruction No. 13 

Your verdict o n the claims the plai11ti ff asserts must be 

based on t he facts as you find them and on the law contained in 

all of these instructions. 

are: 

The issues with respect to the plaintiff's defamation claim 

(1) Did the defendant make one or more of the followi ng 

s tatements or statements of similar effect: 

'-- ·a. 

b. 

That Bob Dively is a thief. 

That Bob Dively is a criminal. 

--

.. c . That Bob Dively had stolen equipment from Sea 

Technology. 

d. That Bob Dively had stolen money from Sea 

Technology. 

_ .e.- That Bob Dively had been convicted of stealing 

from Sea Technology. 

;--- ( 2) If he did , was one or mo r e o f the statements that the 

defendant made heard by s omeone other than the 

plaintiff ? 

_;,; - (3) Were such s tateme nts about the plaintiff? 

( 4) ~'las o ne o r more o f the stateme nt s fa lse? 

(5) Did the defendant know the statements to be false or, 

believing them to be true , did the defendant lack 
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reasonable grounds for such belief or act negligently 

in failing t o ascertain the facts on which the 

statements were based? 

( 6) If the plaintiff is entitled to recover, what is the 

amount of his damages? 

On thes~ i s the plaintiff has the burden of proof ~ 
) 

Your decisions on these issues must be governed by the 

instructions tha t follow. 

88 



26 

1 hundreds of thousands dollars, car phones, trips to 

2 the Caribbean, Australia, et cetera, et cetera , et 

3 cetera, and on top of it all tax fraud out of the 

4 ying-yang is what he did, and Mr. Wolff is here to 

5 sh o w tax fraud, and for that reason it shows motive 

6 as well as prior inconsistency . 

7 THE COURT: I'll still let you use it 

8 for rebuttal if Ingles t akes the stand . 

9 MR. BUGG: I don't know whether 

10 Mr . Bayliss intends to us e in opening statement or 

11 try to get into evidence any comments from the bench 

12 in the Gloucester case or criminal case. 

13 MR . BAYLISS : No, sir, we don't intend 

14 t o . 

15 MR. BUGG: That's it, Your Honor . 

16 Please note my exception to the advers e witness. 

17 THE COURT: I noted your excep ti on from 

18 the beginning. Let's set the rule right n o w, 

19 exce pti ons are noted from the beginning of time to 

20 the end of the world. 

2 1 MR. BAYLISS: Can we recognize the 

22 witnesses? 

23 MR . BUGG : There's one further thing I 

24 would li ke t o know . We were here a week ago . You 

25 o rd ered them to produce documents, a letter of 

89 
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M. I n gles Dire c t ( Adv.) 
76 

1 case with anyone o r permit an yon e to talk do you 

2 concerning this case. 

3 Recessed unti l 1:00 . 

4 (The jury withdrew from the cour troo m. 

5 (A luncheon r ecess was taken at this 

6 time.) 

7 THE COURT: We seem t o ha ve seven 

8 j urors. Do you waive th e poll? 

9 MR. BAYLISS: Yes, sir. 

10 MR. BUGG: Yes, si r. 

1 1 MR . BAYLISS: Mac Ingles, c all him as 

1 2 an adverse witne s s. 

13 

14 McCLANAHAN INGLE S , called as an adverse 

15 wit n ess by and on behalf of the Plaintiff , having 

16 b ee n f i rst duly sworn, was examined and testified as 

17 fol l ows : 

18 

19 DIRECT EXAMINATION (ADV .) 

20 BY MR. BAYLISS : 

2 l Q. You ar e Mac I ngl es , corre c t ? 

22 A. Yes, s ir. 

23 Q . And y o u a r e a n att o rney li cense d t o 

24 practic e law? 

25 A. Yes . 

. 90 
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M. Ingles Direct (Adv . ) 

1 Q. And is that in Gloucester C oun ty ? 

2 A. Yes, sir . 

3 Q . And that is where you r principal 

4 p r actice has been located for approximately 20 

5 years? 

6 A. That's c o rr ec t . 

7 Q. And y o u are wi th the fir m of Mar t in , 

8 Hicks & Ingles ? 

9 A. Yes, I am. 

10 Q. And your o ffice is r ig ht acr o ss f r om 

11 the cou rt ho use ? 

12 A. It's on one side of the C o urt Circle. 

1 3 Q. It's right in the area ? 

14 A. Yes. 

15 Q. And Bill Shaw is i n th e c o urthouse? 

16 A . Yes. 

17 Q . And y ou 've known Bi ll Shaw f o r 18 years 

18 a pp r oximately? 

19 A. I guess 17 or 18 years. 

20 Q . You when did you recei ve your law 

21 license? 

22 A. In 1972 I passed the Bar. 

23 Q. And your principal practice i s 

24 commerc ial and re al estate n o w, righ t ? 

25 A. No. I do a l o t of domestic relati o ns 

91. 
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1 wo rk a nd I do r e al esta t e and s o me ci v il litiga tio n . 

2 Q. And you at o ne time did some criminal 

3 litigati o n ? 

4 A. A n umb e r of y e ars ago, yes. 

5 Q . But y o u d o n ' t do a whole lot of it now? 

6 A. No . 

7 Q . You met Bob Dively and formed Sea 

8 T ec hn olo gy, Limited and e a c h of you o wned 50 per c ent 

9 of the s to c k, right? 

10 A. Initially, that's right. 

1 1 MR . BA YLIS S : No w, Judge, to help y o u 

12 I' d l ike to g ive th e witne ss o n e b oo k and gi v e y ou 

13 o n e b oo k t h a t yo u ca n f ol l o w al o n g . We'll intro du ce 

14 t h e o r igi n a l s o r se p ar ate co pies b ec ause all o f 

15 t h ese ma y n ot co me i n. He's se e n a l l thes e . We are 

16 g oi ng to g i ve him t h e ex hi b i t as i t g o es o n. 

17 BY MR . BAYLI SS : 

1 8 Q. Turn if y o u wo uld t o Exhibit Numb e r 1. 

19 No w, th a t is a c o py, is it not, of the stock led ge r 

20 f o r Se a T ec hn o l og y ? 

21 A . Yes . 

22 Q. And y o u kept t hat in yo ur o wn office, 

23 co r rec t ? 

24 A. Th a t' s r i ght. 

25 Q . And y o ur se c r e tary made entries in it, 
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1 correct? 

A. 

Q. 

writing? 

A. 

That's correct. 

Jo Payne, that's Jo Payne's 

I believe so . 

7 9 

2 

3 

4 

5 

6 

7 

8 

9 

Q. And you kept all the minute books and 

10 

all th e corporate records of Sea Technology in your 

books and records, right? 

A . Y e s , I b e l ·i e v e s o . 

Q . And on that stock ledger sheet it shows 

11 Certificate Number One and Certif i cate Number Two 

12 were issued on 9-27-84, correct? 

Yes. 13 

14 

A. 

Q. And Certificate Number One wa s issued 

15 to Bob Dively and Certificate Number Two was issued 

16 t o Mac Ingles , co rre ct? 

A. Yes. 17 

18 Q. And then Certificate Numbe r Three s ho ws 

19 that on 6 - 15-85 a certificate for 15 shares of st o ck 

20 were issued to Mac Ingles, correct? 

A. That's correct. 2 1 

22 Q . And that's Bob Di vely's o riginal 15 

23 shares, right? 

24 A. That's right. 

25 Q. So on June 15, 1985 you owned 30 shares 
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1 of stock? 

A. That's right. 2 

3 Q. And there were only 30 shares of stock 

4 outstanding? 

That's right. 5 

6 

7 

8 

9 

A. 

Q. And it says there amount paid thereon, 

$1500. You never paid that, did you? 

No. A. 

Q. Even though the records reflect that 

10 you never did, did you? 

A. I just said that. 11 

12 

13 

14 

15 

16 

Q. Now, behind , if you would, just so we 

can identify it for the record --

A. That was for the third certificate of 

stock. I did pay fo~ the first certificate . 

Q. I 'll ask you the questions. Behind, 

17 sir, are there copies of t he certificates 

18 themselves? 

19 A. The next document I have behind the 

20 first o ne appears to be identical to the first 

21 documenl. 

22 

23 

24 

Q . And behind that you see copies of the 

stock certifi cat es themselves, 

A. The ne xt document 

right? 

is Number One, the 

25 shares issued to Robert c. Di vely , that's correct. 

TAYLOE ASSOCIATES, INC . 
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1 Q. ' And then it goes Number Two and Numbe r 

2 Th r ee? 

3 A. Mine is Number Two and th en Number 

4 Three. 

5 MR. BAYLISS : I would mov e to introduce 

6 this as Plaintiff's Exhi b it Number 1 . 

7 MR . BUGG: No o bjection. 

8 THE COU RT: In troduced and marked a s 

9 Plaintiff's Exhibit Number 1 . 

10 (The document r e f erred to was marke d by 

11 the Court as Plai n ti ff' s Exhibit 1 , and received 

12 into evidence . ) 

13 BY MR . BAYLISS: 

14 Q . Turn if you wo uld to Plai nt i ff's Number 

15 2. Would you identify that , please? 

1 6 A. That was elec t ion by a small business 

1 7 c o rporation. It's a Chapter S. Some p eople ca ll ed 

18 it Sub - Chapter S Election . 

19 Q . That's you r signature, is it n ot? 

20 A . That's my signature o n Dece mber 19 , 

2 1 1986 . I was the sole st ock holder and that's what 

22 th at shows. It shows I o wn 30 shares of stock a t 

23 that time . 

24 Q. No w, that reflects that you acquired 15 

25 shares on June 15, 1985 and that you o wned 30 shares 
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1 o n that date, correct? 

2 A. I th ink that 's wh at this shows. T his 

3 is a bad copy but I think that's what it shows . 

4 MR. BAYLISS : I move to introduce t hat 

5 as the next exhibit. 

6 MR. BUGG : No objectio n. 

7 THE COURT : Introduced and marked as 

8 Plaintiff's Exhibit Numb er 2. 

9 (The document referred to was marked by 

10 th e Cou rt as Plaintiff's Exhibit 2, and receive d 

11 into evidence . ) 

12 BY MR. BAYLISS : 

13 Q. That election by S u b-S is dat ed 

14 December 18, 1986, cor re ct? 

15 A . Yes, it ·is . 

16 Q . Yo u when Sea Technology was formed your 

1 7 law office was the firm and your office represen ted 

18 Sea Technology in any le gal matters, correct? 

19 A . We for me d th e corporation . Mr. Di ve l y 

20 retain ed other attorneys from time to time to 

21 represent the co mpany unbeknowns t to me . 

22 Q. Answer my questi on . You were the 

23 lawyer for Sea Technology for the corpo r ation? 

24 A. We formed th e corpora t ion . 

2 5 Q. My quest i on is you were the lawyer f o r 
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1 Sea Te chno l o gy? 

2 

3 

A. 

Q . 

4 co rp o rati o n ? 

Yes. 

And y o ur law fir m did work for t h e 

5 A. Yes. 

6 Q. You mainta ine d 

7 A. We may ha ve do n e a few minor 

8 collections f or Sea Techn o logy . 

9 Q. Who d id all the corpo rate rec o rds ? 

A. 

Q. 

A . 

We did. 

That ' s legal work, isn't it? 

Yes . 

83 

10 

1 1 

1 2 

1 3 Q . So you were the gen e ra l counsel f or t he 

14 company, were y o u n ot? 

1 5 A . If you co n sider a s ma ll corporation has 

16 a ge nera l counsel I guess we would have been 

1 7 

1 8 

19 

20 

co n sidered to be t he general co u nsel . Sea 

Technology never paid us any fees. We didn't charge 

any fees . Th is was a l l pro bono work . 

Q . Pro bo n o , do you mean p r o b ono because 

21 Sea Technology didn't h ave a n y mo n ey? 

22 A . No . We did not charge. I don't 

23 n orma lly charge l e gal fees for an en t ity in which I 

24 am involved. 

25 Q . I n fact, you were involved in many 
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1 ot h er entities as partner during that peri od of ti me 

2 o ther than your legal pract i ce? 

3 A. I was invol ved in several o thers. 

4 Q . Marinas, l an d deals? 

5 A. One marina . 

6 Q . Lan d dea l s? 

7 A. T here were s everal land transacti ons , 

8 yes. 

Q. 

A. 

11 partnerships . 

12 Q. No w, turn to E xhibit Numb er 3, please . 

1 3 Do y ou have tha t in front of you ? 

14 A . Yes, I d o . 

15 Q . Co uld you identify t h at , please? 

16 A. T hat' s an agreement dated April 20 , 

17 1987 . 

18 Q . And that i s a n optio n agreement ? 

19 A. Yes . 

20 Q. That was prepared by you? 

21 A. Yes. 

22 Q. Signed by you? 

23 A. Yes . 

24 Q . S i g n ed by Mac Ingles and signed by Bob 

25 Div ely? 
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A. 

Q . 

A . 

Q . 

That's correct. 

Notarized by Jo Payne, your secretary? 

Yes. 

Now, i n that agreement, it says among 

5 other things that yo u were the owner of certain 

6 st ock in th e f ollowi ng named corporations and you 

7 

8 

9 

10 

1 1 

12 

list Sea Technology , United Metering and Innovative 

Technology International, correc t ? 

A. Yes. 

Q . They were 

Dively had an interest 

A. Yes. 

all corporations in which Bob 

at one time, correct? 

13 Q. Bo b Dively didn't draft this, Mac 

14 Ingles did , correct? 

15 

16 

17 

18 

Dively 

wishes 

A. That ' s correct. 

Q. And then it says Ingles wishes to offer 

and this is dated April 20, 1987 Ingles 

to offer Di vely the option to purchase stock 

19 in said corporations up t o an amount equaling 

20 

2 1 

Ingles' 

A . 

stock, correct? 

No. It doesn't . It says for one half 

22 of Ingles' costs therein. 

2 3 Q . I t says whereas, Ingles wishes to offer 

24 Divel y the option to purchase stock in said 

25 corporations up to an amount equaling Ingles' stock 
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1 in said corpo rati o n, right? 

Yeah. 

The last 

86 

2 

3 

4 

A . 

Q. 

A. The last reci tal is he has to pay half 

5 of my costs . 

Q. That's not a recital, that's part of 6 

7 the agreement . I'm asking you to - -

8 A. Whereas Ing les wishes to offer Divel y 

9 the option to purchase stock in said corporations up 

10 to an amount equaling Ingles' stock in said 

11 corporations. 

12 Q. And, in fact, you had not paid for 15 

13 of the 30 shares that you owned, at that time , 

14 right ? 

15 A. I didn't pay for the 15 shares he 

16 turned back in, but I had significant costs . 

17 Q. You didn't pay for the 15 shares that 

18 you ow n ed that he turned ' back to you, right? 

A . That's what I said . 19 

20 Q. So you paid for 15 in the beginning but 

21 you didn't pay for the other so you owned 30 when 

22 you signed this, and you owned 30 but 15 were free? 

23 A. I didn't pay for half. 

24 Q. So you had one block free and one block 

25 that you paid money for? 
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A. I think we just said that. 1 

2 MR. BAYLISS: I introduce that as the 

3 next exhibit . 

MR. BUGG: No objection. 

THE COURT : Introduced and marked as 

4 

5 

6 Plaintiff's Exhibit 3. 

7 (The document referred to was marked by 

8 the Court as Plaintiff's Exhibit 3, and received 

9 into evidence.) 

10 BY MR . BAYLISS: 

1 1 Q . Now, if yo u turn to Exhibit Number 4 . 

12 Are you familiar with that? 

13 A . Yes. 

14 

1 5 

1 6 

1 7 

18 

Q. 

A . 

Q. 

A . 

Q . 

That's a K- 1 , co rre ct? 

That's correct . 

It was prepared by Mr. Eaton, correct? 

I think so. 

And Mr . Eaton was the accountant you 

19 retained to do the tax returns for Sea Technology? 

20 A. When you say you r eta ined , the company 

21 r e tained him, yes. 

2 2 Q. You, in fact, called him to do it, 

23 correct, you personally? 

24 

25 

A. 

Q. 

No . I think Mr . Dively did . 

Had he ever done any work for you 
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1 personally before? 

2 A. He is the accountant still for 

3 Willoughby Harbor Marina. 

4 Q. And that's how you met him? 

5 A. No. That's not how I met him. 

6 Q. He had done work for you before? 

7 A. He was the of fi ce manager for Coopers & 

8 Ly brand and I knew Coopers & Lybrand -- their 

9 regional office in Newport News, I knew the man who 

10 ran th at office and this was his office manager, 

1 1 Mr. Eaton. Mr. Freeman retired from Coopers & 

12 Lybrand and Mr. Eaton went on his own and picking up 

13 accounts . 

14 Q . You sat in a meeting with Mr. Eaton and 

15 you and Mr . Dively discussing tax returns, do you 

16 remember that? 

17 A. Which meeting? 

18 Q. Sir, can you please answer the 

19 questions and then explain your answer. Do you 

20 remember sitting in a meeting with Mr. Dive ly and 

21 yourself and discussing the ownership of Sea 

22 Technology, Limited some time after the option 

23 agreement was signed by the two of you? 

24 A. No, I don't. 

25 Q. You don't remember that? 

.. 
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1 A . No. 

2 Q. You don't remember sitting in that 

3 meeting? 

4 A. No. I r emembe r having meetings with 

5 Mr. Eat o n about Sea Technology, but I don't remember 

6 e v er dis c ussing the ownership of Sea Technology with 

7 Mr. Ea t on and Dively. 

8 Q. This K-1 says as of for the year 

9 beginning 9-1-87 and ending 8 - 31 -88 it says t he 

10 shares are issued 50 percent to Di vely , correct? 

1 1 A. That's what it says . 

12 MR. BAYLISS: I move to introduce this 

13 as the next exhibit. 

14 MR . BUGG: No objection. 

15 THE COURT: Introduced and marked as 

16 Plaintiff's Exhibit 4 . 

17 (The document referred t o was ma r ked by 

18 the Court as Plaintiff's Exhibit 4, and received 

19 into evidence.) 

20 MR. BAYLISS: To Number 6, please. 

21 Judge, I would ask you to bea r with us on the 

22 numbering that we have. 

2 3 MR. BUGG: Judge, we've done exactly 

24 the same thing when our time comes. There's going 

25 t o be gaps in the numbers but I think it wil l be 
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1 easier for the Court. 

2 BY MR. BA YLISS: 

3 Q. Letter fr o m Jimmy Eat on to Bob Dively. 

4 Have you seen that letter? 

5 A. Yes. 

6 Q. In fact, you had a conversation with 

7 Mr. Eaton, did you not, regarding the subject matter 

8 of this lelter? 

9 

10 

1\. 

Q. 

Yes. 

And the letter is dated September 16 , 

11 1990, right? 

12 A. Yes, it is. 

13 

14 

15 

Q. So ab o ut a year or two after that K-1 

showing Bob Dively as a 50 perc e nt stockholder? 

A. When wa s the K-1? I d o n't see a date 

16 on Exhibit 4. 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

Q. 

A. 

Year beginning 9-1 -8 7. 

It doesn't have a date on it . It sa y s 

it's for that tax period. 

was prepared. 

It doesn't say when it 

Q. 

documents . 

Let's use the dates on those 

These are documents filed with the 

Federal Government. 

A. I wanted t o look to see the date on 

this document. Th ey were prepared prior to this 
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1 time. 

2 

3 

4 

Q . 

16, 1 990? 

And the date on the letter is Se ptember 

A. That's co rre c t . 

5 Q. It appears to b e two years later than 

6 the date 8-3 1 -88? 

7 A. But that's not the date when that 

8 e xhibit was prepared . 

9 Q. So you know whe n it was prepared? 

10 

1 1 

1 2 

re cess . 

THE COURT: Take a couple o f minu tes 

Let me see both of you in ch ambers. 

(The j udg e a n d atto rn ey s r et ired t o 

13 judg e ' s c hambers.) 

14 

15 

1 6 

17 

18 

THE COURT : Mr . Ingles? 

(Mr. Ingl es ret ired t o judge's 

cha mb ers . ) 

BY MR . BAYLISS : 

Q . sir, Exh i bi t 6 in f r o nt of yo u states 

19 it's from Mr . Eaton, the accountant for Sea 

20 Technology , Limited , correct? 

21 A. Yes . 

22 Q . It states , " P lea se be advised amend ed 

23 Federal a nd S tate income tax returns for t he period 

24 endi ng Au g u st 1 , 1988 ," and th at 's the same p e ri od 

2 5 on the K- 1, correct , August 31, · 88? 
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1 

2 

3 

4 

5 

Q . And the loss and ot h er Schedule K ite ms 

from 50 perce nt to zero percent , correct? 

A. Yes . 

Q . And in fact , you told Jimmy to do that, 

6 didn't you? 

7 

8 

A. Yes. 

MR . BAYLISS: I move to introduce that 

9 as Exhibit Number 6. 

10 

1 1 

12 

13 

THE COURT : Introduced and marked as 

Plaint if f's Exhibit 5 . 

BUGG: No objec ti on . MR . 

MR. BAYLISS: If you bear with us with 

14 the number. 

MR . BUGG: It's pre-labeled 5. 15 

16 THE COURT : I n troduced and marked as 

17 Plaintiff's Exhibit Number 6. 

18 (The document referred to was marked by 

19 the Court as Plaintiff's Exhibit 6, and received 

20 in t o evidence.) 

2 1 

22 

BY MR . BAYLISS : 

Q. September of 1 9 9 0 ' that wa s s ome five 

23 o r six months after the criminal ind i ctments had 

24 been issued, cor r ect? They were issued in May o f 

25 1990? 

1.06 
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1 A . I think that's four months but I don't 

2 want t o dispute what you are saying . 

3 Q . It's several months after the 

4 indictments have been is s ued, correct? 

5 

6 

A. 

Q. 

Yes. 

And you , in fact, had a conversation 

7 with on e of the investigators, Mr . Adams, that it 

8 was very im por tan t t o him who owned all the st ock in 

9 the company, wasn't it? 

10 A. No. It wasn't imp o rtant at all who 

11 o wn ed all the stock. 

1 2 Q . Let me as k the question, p lease, and 

1 3 then y o u ca n exp lain your answer. Do you recall 

14 having a conver sa t i o n with Mr . Adams, one of the 

1 5 prin c ipal investig a tors in this case, where he told 

16 y o u he wanted t o kn o w wh o o wned the s toc k in this 

17 company? 

18 A. I do recall that h e wa nted to know, 

19 y es . 

20 Q . And y o u told him that y o u owne d all the 

21 sto ck , co rr ect? 

22 

23 

A . 

Q . 

Yes , it is . 

And, in fa ct , the records fi l ed with 

24 th e in c ome tax people indi c ated t hat you didn't own 

25 all th e st ock, correct? 
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1 A. No, that's incorrect , bec ause that 

2 r et urn was n ever filed an d the record on the Sub-S 

3 Electi o n c learl y showed I owned a hundred percent. 

4 

5 

6 

Q . 

they a re 

Could you 

Sir, turn to Exhibit Number 7. Now, 

four fi n ancial s tat eme nts, Mr. Ingles. 

l ook at them and identify them for the 

7 r eco rd, please? 

8 A . Yeah . They' re my financial statemen t s 

9 you subpoenaed f o r 1 992 , 1 99 1, 1990, 1989 and 1988. 

1 0 

1 1 

Q . In 1988 , I'm g oi ng to go back to the 

c h ronology, sir, because it's imp o rtant. January 

12 28, 19 88 , yo u show on a financ ial statement th a t yo u 

13 ga ve t o Federal banking in st it uti o ns that you owne d, 

14 a n d turn if you wo uld t o the second page, that you 

15 owned 15 sh ares of Sea Tec hn ology , Limited, c orrec t? 

16 A. That's co rr ec t, yeah. 

17 Q . And yo u also sh o w o n the last page 

18 where your net worth is identified and your 

19 estim a ted i nc o me, yo u show your income f o r 1988 as 

20 $3 95 ,0 00 , co rr ect? 

2 1 

22 

23 

A . 

shows, yes. 

Q. 

That's what this f inanc ial st atement 

And income fro m in ve stments, salaries 

24 and consulting fees fr om o th er s ources sh ows 

25 $220 , 000 , correct? 

1 
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Correct. 

And one of those s o urces was Sea 

3 Technology, Limited , cor rec t? 

4 

5 

1\. 

Q. 

Yes. 

And flip over again . That date says 

95 

6 January of '88 which was befo re the documents which 

7 I showed you which was 8-31-88 and September o f 1990 

8 which was Mr . Eaton's letter and the K-1, so I'm 

9 helping you chronologically now. I s how you the 

10 next document, the next financial statement is 

11 January 3, '89, correct? 

12 

1 3 

A. 

Q. 

That's correct. 

And again, this is on the first page . 

14 It sh ows you ow n 15 shares of Sea Technology, 

15 Limited, correc t ? 

16 A. Correct. 

1 7 

18 

19 

Q. 

A. 

Q . 

It doesn't say 30 shares, does it? 

It says 15 shares of Sea Technology . 

And turn to the last page and estimated 

20 incom e shows $399,000, correct? 

21 A. That was estimated income for 1988 . 

22 

23 

24 

Q. 

A. 

Q . 

And net worth of $8,362 , 900, right? 

Yes, sir. 

And it shows investment s from other 

25 sources and it shows Sea Technology, United Metering 
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1 Se r vices, Lower Chesapeake, e t cetera. Part of yo ur 

2 $220 , 000 came fr o m Sea Technology , Limited, correct? 

3 A. Yeah. I think that's the same 220 . 

4 You see my 1988 return shows the same 220 that was 

5 estimated for 19 88 and 1989 I filled out and I'm 

6 

7 

still talking about 1988 . That's st i ll the same . 

Q . As far as banking i nstitutions who yo u 

8 give y o ur financial stat e ments you are telling t h e m 

9 you own 15 shares of Sea Technology, right? 

1 0 

1 1 

A. 

Q. 

Yeah. 

Go to January 3 , 1990. Janua r y 3, 1 99 0 

12 is after the 8-31-88 statement , co rrect, but it' s 

13 before the Sep t ember letter to Eato n, cor r ect? 

14 

15 

A. 

Q . 

Yes . 

And again , you show that you own 15 

16 shares o f Sea Technology, Limited, correct? 

17 

1 8 

A. 

Q . 

That's c o rrect. 

And the records that we introduced 

19 earlier as Exhibit Number 1 showed yo u owned 30 

20 s ha res? 

2 1 

22 

A. 

Q. 

Ye a h. 

But the banking in s tituti o ns that you 

23 are dealing with show that y o u own 15 s h ares , 

24 co r rect? 

25 A. Yes. I don't wa n t to ove rsta t e what I 

.. 
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1 own. 

2 Q . Go to the last page and your estimated 

3 income came from the $400 , 000 income to the $800,000 

4 range, $796,000, right? 

5 

6 

A. 

Q. 

Fr om the sale of assets, right. 

Does it say from the sale of assets or 

7 does it say income fr o m investments, salaries and 

8 co nsulting fees from other sources? 

9 A. But then it goes on to the list those 

10 sources. 

Q. It doesn't say from the sale of assets, 

does it? 

A. No, it doesn't say he re. 

Q . And a substantial source of income was 

1 1 

1 2 

1 3 

14 

15 

16 

17 

Sea T echnology, Limited, was i t not? 

A . Yes. 

Q . 

18 $7,908,300? 

19 

20 

2 1 

22 

2 3 

A. 

Q. 

correct? 

A. 

Q . 

And at that point your net worth was 

Yes. 

Now, the next one is January 10, 1991, 

That's right. 

All of a sudden your financial 

24 statement has changed, correct, on Sea Technology? 

25 A. It shows 30 shares. 

_111 
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1 Q . It all of a sudden shows 30 shares, so 

2 something happened that you acquired 15 additional 

3 shares in 1991; is that right? 

4 A. No. 

5 Q. Go to the last page - -

6 A. But if I could explain that, you asked 

7 why i t cha ng ed . 

8 Q. I didn't ask why it changed. I asked 

9 you what it showed. 

10 THE COURT: I think he has a right to 

11 explain. 

12 THE WITNESS: On that same page , 

13 Mr . Bayliss , right below where I show 30 sha res of 

14 Sea Technology st ock , I put 15 shares of S e a 

15 T echnology , Limited stock is c urr ently contested 

16 because at that time I was involved in l i tigation 

1 7 and Mr. Dively claimed he owned 15 shares of that 

18 stock pursuant t o the option agreement, so this is 

19 consistent with the statements. I didn't want to 

20 overstate my ownership interest in Sea Technology. 

21 BY MR. BAYLISS: 

22 Q. But Mr . Dively had been contest i ng t hat 

23 f or over a year and you didn't state it. 

24 A. This financial statement was dated 

25 January o f 1991. Mr. Dively filed his suit against 

.112 
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1 me in April of 1990 in Gloucester County . The last 

2 financi al statement prepared before this was the 

3 January 3 , 1990 statement. That's the o ne where I 

4 showed the 15 shares of stock being ow ned in Sea 

5 Techn ology , so once he filed his suit I prepare a 

6 financial sLatement annually, January of 1991, 

7 that's why I showe d it this way , 30 shares with 15 

8 being c ontested in the litigati on. 

9 Q. And you filed a suit and contended that 

10 on whether you owned 15 shares or 30 shares, 

11 correct? 

1 2 A. That wasn't the s ol e issue. That was 

13 one of the issues. 

14 Q. That was one of the issues to determine 

15 you only owned half of it? 

1 6 

17 

A. 

Q . 

It's on appeal. 

It was determined , sir, that you only 

18 owned half of the stock in the corporati6n, is it 

19 not? 

20 

2 1 

A. 

Q. 

22 ago, right? 

2 3 

24 

25 

A . 

Q. 

A. 

Yes. 

And that case was tried three months 

It was tried I believe in March . 

March of 1992 by Judge Dickson Foster? 

That's correct. 
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1 Q . Now, this financial statement, s i r, 

2 shows o n the last page that you r estimated annual 

3 inc o me has dropped from 7 96 to 575? 

4 A. That's corr e ct. 

5 Q. And o ne of the reasons it's dropped was 

6 that yo ur income from Sea Technol og y had dropped, 

7 correct? 

One of the reasons. 8 

9 

A. 

Q . The next one is dated January 6, 199 2? 

10 A. Uh - huh. 

11 Q. And again you list 3 0 shares of Sea 

12 Technology , correct? 

13 A. That ' s correct. 

14 

15 

16 

Q . And you got 15 shares is contested, 

correct ? 

A. That's correct . 

1 Q. And, in fact, are you going to chang e 

18 1 993 b eca use the Court's al r eady ruled that you only 

19 ow n 50 percent of the stock? 

20 A . I will continue t o show that until the 

21 appeal is h ea rd . 

22 Q. And in this o ne your net wor th is 

23 $5,882 , 5 43, cor r ec t ? 

24 A. Yes . 

25 Q. And your annual in co me is now $505 ,0 00 
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- - - - - - - - - - - - - - - - -



101 
M. Ingles - Direct (Adv.) 

1 a year? 

2 A. That's correct . 

3 MR . BAYLISS: I move to introduce those 

4 as the next exhibit, Judge , Exhibit 7. 

5 MR. BUGG: Our objection was previously 

6 recorded. 

7 THE COURT: I will introduce and mark 

8 those as Plaintiff's Exhibit Number 7. 

9 (The document referred to was marked by 

10 the Court as Plaintiff's Exhibit 7, and recei ved 

11 into e v idence. ) 

12 BY MR. BA YLISS: 

13 Q . T urn to Exhibit Number 9, please . Th is 

14 is a wh ole group of documents, is it not? 

A. Yes. 15 

16 Q. You have seen these statements, hav e 

17 you not ? 

18 A. Yes. 

1 9 Q . You prepared these, did you not? 

20 A . Yes and no. My secretary typed those, 

21 s o me at my dire c ti o n and so me at Bob Dively's 

22 directi o n. 

23 Q . Was Bob Dively a lawyer in this 

24 transa c ti on? 

25 A. He is not a licensed l awyer, n o . 

~115 
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1 Q . Now, if y o u would turn to the second 

2 page and fifth line down, fourth and fifth line 

3 d o wn, thi s do c ument was, in fact, prepared in lat e 

4 '89, ea rl y 1990, c o rrect? 

5 

6 a bo ut? 

MR. BVGG: Which one are you talkin g 

7 BY MR. BAYLISS: 

8 

9 

Q . 

A . 

10 agreement. 

11 

12 

13 

14 

Q. 

A. 

A. 

Q . 

T he first o ne , the Risley proposal. 

My first o ne is the bill of sale and 

Right. 

That wa s in the '89 time frame? 

I believe s o , yes. 

And you reference from that document 

15 t h at y o u a n d Bo b Divel y wer e th e s ol e shareholders 

16 of S e a Tec hn o l og y, Limit e d ? 

17 

18 

A. 

Q. 

19 correct ? 

20 

21 

A. 

Q . 

Yes . 

That's your document that you prepared, 

Yeah. 

And y o u r e fer e nce o n t h e signature page 

22 a signature for t wo shareh o lders, not one, correct ? 

23 A. For Bo b Di v ely and me. 

24 Q . Be c au s e th e tw o of you were the two 

25 shar e h o lde r s o f th e c o mpany, co rrect? 
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A. No, we weren't. 

Q . You also reference on the special 

103 

3 meeting of the stockholders and directors prepared 

4 by yo u r office as corporate counsel that Mac Ingles 

5 ow ned 15 shares and Bob Dively ow ned 15 shares, 

6 cor r ect? 

7 A. That's a docu ment prepared by my office 

8 that shows that, that's correct. 

9 Q. And you reference on that same documen t 

10 t h ere were only 30 shares outstanding , right ? 

1 1 

12 

A. 

Q. 

Yes. 

And you ref erence on that same document 

13 a sig nature for tw o stockholders, Bob Div e ly and Mac 

14 Ingles, correc t ? 

15 

16 

17 

A . That's correct. 

MR. BAYLISS: And I would move, sir, to 

introduce the rest of these I won't go through 

18 all of them -- to introduce that as the next 

19 exhibit , Exhibit Nu mber 9. 

THE COURT: Any problem, Mr. Bugg? 

MR . BUGG: Your Honor, I don't want to 

prolong this. We only talked about the top 

20 

2 1 

22 

2 J document. I think only the top one ought to come 

24 in . 

2 5 MR. BAYLISS: Let's go through and 

.. 117 
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1 id en tif y all of th em. 

2 

3 

4 them --

MR . BUGG: 

THE COU RT : 

That's all right . 

If you are familiar with 

5 MR . BUGG: I' m familiar with them. 

6 THE COURT : The whole package is 

104 

7 introduced and marked as Plaintiff ' s Exhibit Number 

8 9. 

9 (The d ocu ment re ferr ed to was mark ed by 

10 the Co urt as Plaintiff's Exhibit 9, and recei ved 

11 int o evide nce.) 

1 2 BY MR. BA·YL ISS: 

13 

14 

Q. Turn 

Exhibit Number 10, 

if you would to Plaintiff's 

and I ask you to look at those 

15 docum e n ts and te ll me if yo u are familiar with 

16 th e m? 

17 

18 

19 

20 

the bench? 

MR . BUGG : Yo ur Ho nor, may we approach 

THE COURT: Cer ta in ly. 

(A confere n ce was held at the ben c h .) 

21 BY MR. BAY LISS: 

22 Q . You've s een these d oc uments before, 

23 ha ve y o u no t? 

24 

25 

A . 

Q . 

Yes. 

And you are fa mili a r wi t h the pensi on 

18 
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1 profit sharing plan that Mr . Wolff was going to put 

2 i n pla ce for the company , are you not? 

3 A. He came down t o talk to us about a 

4 pe n sion profit sharing plan for Sea Technology, yes . 

5 Q. So you are familiar with the pension 

6 profit sharing plan that he was going to put in f o r 

7 Sea Tech? 

8 A. No. It nev er got done so I couldn't be 

9 familiar with it . 

10 Q. Are you familiar that Bob Wolff put a 

11 p r esentation on for the c o mpany to put in a pens io n? 

12 A . Ye s. 

13 Q . And Bob Dively signed a check for Sea 

1 4 Te c hnol ogy , Limited , is that Bob Dively ' s s i gnat u re? 

15 A. Yes. 

16 Q. It 's $750 for a portion of d ef ined 

17 benefit pension plan a n d trust for $1500 , correct? 

18 

1 9 

A. 

Q. 

That's what t h e bill says , yes . 

And then there's a letter attached to 

20 it s ign ed by Wolff and signed by Sea Technol ogy for 

21 th e establishment of a d efi n ed be n efit pension p lan, 

22 Bob Div ely , Preside n t , correct? 

23 A. Yes. 

24 Q. A n d , i n· f a c t , t h a t de f i ned be n e f i t 

25 pension plan never got set up, did it? 
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A. 

Q . 

A . 

Q. 

It couldn't . 

Never got set up, could it ? 

No. 

In fact, you used that $750 to set up 

5 your ow n Mac Ingles' benefit plan? 

6 A. No. Could I explain that? 

7 

8 

9 

Q. 

A. 

Your answer is no? 

Right . Bob Wolff after he came down to 

set up the plan for Sea Technology found he couldn't 

10 because he had to include all the employees in the 

1 1 defined benefit plan. We had a number of employees 

12 and our intent was to set up a benefit plan for Bob 

13 Dively and Mac Ingles. Innovative Techn ology 

14 International, we looked at setting up ITI, and at 

15 that ~oint Bob couldn't do that because of credi to r 

16 

1 7 

18 

19 

20 

problems. I 

and that was 

plan credit 

paid . That 

Q . 

set up my own pension plan, just me, 

set up by Wolff, and he gave me on my 

for the $750 that Sea Technology had 

$750 was going to be· charged anyway . 

So Wolff gave money that came o ut of 

21 Sea Technology, Limited we nt to pay for your ow n 

22 personal pension plan? 

23 A. A porti o n of it . 

24 Q. And it didn't benefit Bob Dively any, 

25 did it? 

120 
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A. No, it didn't. 1 

2 MR. BAYLI SS: I move to introduce that 

3 as Exhibit 10 . 

MR . BUGG: No object i on. 4 

5 

6 

7 

THE COURT: Introduced and mar ked as 

Plaintiff's Exhibit 10. 

( The document referred to was marked by 

8 the Court as Plaintiff ' s Exhibit 10, a nd received 

9 into evidence.) 

10 BY MR. BAYLISS: 

11 Q . In fact, in Oc t ober of 1988 Wolff sent 

12 you a big, thick package of dbcuments for the 

1 3 McC lanahan Ingles Defined Benefit Pension P lan? 

14 A. Yes, I believe so . 

15 Q . And that was the big stack of documents 

16 that Sea Technology paid f or? 

17 A. J u st a portion of it . I paid another 

18 $1500 out of my own pocket. 

19 

20 

Q . And I as·k y o u to look at Exhibit Number 

1 1 . I s th at t h e defined benefit pension plan we are 

21 talking about, all the d oc um ents related to it? 

A. A lo t of documents here. I ass ume it 22 

23 is. The t o p document l ooks like it's the lead 

24 document to this plan. 

25 Q. And it was sent to you on or about 

121. 
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1 October 7, 1988? 

2 A. I have no reason to doubt that is the 

3 date on the top of the letter. 

4 MR. BAYLISS: I move t o introduce that 

5 as the next exhibit, Judge. 

6 MR. BUGG: May we approach th e bench 

7 one more time, Your Honor? 

8 THE COURT: Yes , sir. 

9 (A conference was held at the bench. 

10 THE COURT : Without objection, 

11 introduced and marked as Plaintiff's Exhibit Number 

12 11 . 

13 (The document referred to was marked by 

14 the Court as Plaintiff's Exhibit 11, and received 

15 into e v idence.) 

16 BY MR. BAYLISS : 

1 7 Q. Let's go back to Sea Technology. You 

18 were what we call an absentee owner, correct , you 

19 weren't there on a regular basis? 

20 A . No. I wasn't. I was there more in the 

21 ear l y years and less in the l ater years . 

22 Q. And you did a lot of traveling for Sea 

23 Technol ogy? 

24 A. At times. I didn't in the early 

25 years. I did in the later years. 
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1 Q . Some of th e pla c es you went was the 

2 Bost o n Boat S how? 

3 

4 

A. 

Q . 

I n eve r went t o the Bo ston Boat Show. 

Did you ever go to New England f o r the 

5 boat sh ow? 

6 

7 

A . 

Q. 

I don't belie ve s o. 

Did you go to New York on any boat 

8 shows? 

9 

10 

1 1 

12 

A . 

Q. 

A. 

Q. 

Yes, I did. 

Miami? 

Yes. 

Took y o ur secretary at Sea Technol o g y's 

1 3 ex p e nse f or b oat s h o ws? 

14 

1 5 

1 6 

17 

A. Th a t is a false statement. I've never 

t aken my secretary to an y place. She wo rks in my 

off ic e . She's never been o ut o f my o ffi ce for Sea 

Techn o l ogy o r a nyb ody else. We had a r ece p t i onist 

18 in ·my office with whom Bob Di ve l y was s o mewh a t 

19 

20 

intimat e . He at Sea Technol o gy' s expe ns e had her 

taken down to a F o rt L a ud erdale Boat Show. I had 

21 nothing whatsoever to do with t hat receptionist and 

22 she is pr e p a r ed t o testify t o that. 

2 3 Q . I didn't ask you about your 

24 r eceptionist . 

25 A . No. Yo u asked me about my secretary. 

123 
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Q. 

A. 

Q. 

A. 

Q. 

6 Australia? 

A . 

Direc t (Adv .) 

You went to Australia, did you not? 

Yes. 

And you went with a friend? 

Yes . 

And you went to a boat show in 

Yes, I did . 

110 

7 

8 Q . And you were there a couple of weeks, 

9 were you n ot? 

10 

1 1 

12 

13 

A . 

Q. 

was it not? 

A. 

14 $17, 000 . 

1 5 Q . 

I don't think it was that long. 

It was long enough to s pend $17,000, 

No . It wasn't long enough to spend 

Turn to·Exhibit Number 17. You are 

16 famili ar with that, are you not? 

17 A. Yes. 

18 Q. This is a check record from the ledger 

19 b ook of Sea Technology? 

20 

2 1 

A. 

Q. 

Yes. 

And in that check ledger is a check 

22 from Sea Techno l ogy , Limited payable to McClanahan 

23 Ingles for reimbursement for travel expenses, 

24 $17,136.82? 

25 A. That woul d have been for Bob and me. 
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We used my credit card. Sea Technology didn't ha v e 

a c redit c ard. Bob couldn't get a c redit card, s o I 

let him use my credit card. I have an American 

4 E xp res s card, and I went to American Express and 

5 

6 

guaran teed his payment on his card and gave him a 

card and let him travel on my card. This clearly 

7 says this is to reimburse me to travel to Australia 

8 and o ther trips. Those are trips I took and Bob had 

9 taken. 

10 He had been to Europe by that time . He 

had been to other places. He had been to the 

Chicago Boat Show. He had traveled extensively. He 

1 1 

12 

13 

1 4 

15 

had taken his wife and daughter. This was for a lot 

of different trips. This isn't just for Australia. 

Q. The check ledger, whose handwriting is 

16 that? 

1 7 A. I think that's Jo Payne's . 

18 Q. And you gave Jo Pa yne the information 

19 to put on that, correct? 

20 A. She would have seen the r eceipts fr om 

21 the credit card company. 

22 Q. Do you see Bob Dively's name on there 

23 

24 

25 

anywhere? 

A. 

Is it on there anywhere? 

No . 

MR. 

It's payable to me. 

BAYLISS: Move to introduce 
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1 Exhibit 21. 

2 THE COURT: Introduced and marked as 

3 Plaintiff's Exhibit 21. 

4 (The document referred to was marked by 

5 the Court as Plaintiff's Exhibit 21, and received 

6 into evidence.) 

7 BY MR. BAYLISS: 

8 Q. Some of the other trips you took, y ou 

9 met your wife in Hawaii? 

10 A. She met me on my way back from 

11 Australia. 

12 Q. And Sea Technology paid your wife's 

13 expenses t o get to Hawaii? 

14 A. Yes . 

15 Q. And y o ur wife had nothing to do with 

16 

17 

18 

Sea Technology? 

A. Very little to do with Sea Technolog y. 

Q. Your wife also you traveled to San 

19 Francis co ; is that correct? 

20 A. On the way back to Hawaii Bob asked me 

21 to go by 

22 

23 

24 

Q. 

your answer . 

Answer the question and then explain 

THE COURT: Answer the question and 

25 then explain your answer. 

1.25 
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1 THE WITNESS: My answer is yes. May I 

2 explain? 

3 BY MR. BAYLISS: 

4 Q . And Sea Techn ology paid the expenses, 

5 did they not? 

6 A. Yes. 

7 Q. And and you bought an automobile for 

8 yo ur wife, did you not? 

9 A. No. When Bob Dively could not have an 

10 automobile due to creditor problems, we leased him 

1 1 an automobile through Sea Technology. Sea 

12 Technology paid for the automobile and since we were 

13 supposed to be equal in the company or more or less 

14 equal he was a little -- he always got paid a 

15 little more than I did, but we were more or less 

1 6 equal on the fringe benefits. I said if you are 

17 getting an automobile then I want one and my wife 

18 will drive it . He knew about it. We went to the 

19 same dealership, got the exact same car . It's an 

20 Oldsmobile 98 . 

2 1 Q. Sir , Sea Techn ology wrote off as a 

22 business expense the lease payments for the 

23 automobile for your wife who had nothing to do with 

24 th e compa ny, correct ? 

25 A. I think it probably did, but Mr. Eaton 

1.27 
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will be here to testify. He ca n testif y to that . 

1 14 

1 

2 Q. This Sea Techn ology thing was a great 

3 deal for you, made a lot of money for you? 

4 

5 

A. It was a bad deal. 

in debt because of Mr. Dively. 

I a m now $420,000 

If you looked at 

6 what I made compared to what I lost it is 

7 signifi ca nt. I am $420 , 000 in debt. I have had to 

8 l oan the co mpany over $350,000 to keep it afl o at 

9 since Bob took things from the co mpany , so you t ot al 

10 that and I'm negative over $700,000 . Compare that 

11 to a few good years, it has not been good for Mac 

12 

13 

Ingles. 

Q. Mr. Ingles, I asked y o u a question. 

14 Sea Technology paid you a l ot of money, didn't they? 

15 

16 

A . 

Q . 

Yes, for a couple of years . 

Turn to Exhibit 18, please . 

17 identify Ex hibit 18? 

What 's your question? 

Can you identify Exhibit 18? 

Can you 

18 

19 

20 

A. 

Q. 

A . Yes . That appears to be a K-1 for th e 

21 year ending August 3 1 , 1988 . 

22 Q. Same K-1 . Before August 3 1 , '88 it 

23 shows y ou are a 50 percent stockholder of Sea 

24 Techn o l o gy, Limited; is that right? 

25 A. That's right . 

128 
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1 Q. And at that time you represented to the 

2 world in your financial statement you were a SO 

3 percent owner of Sea Technology, right? 

4 

5 

6 

A. 

Q. 

A. 

No. 

Yo u r financial didn't say that? 

It said I owned 15 shares because there 

7 was an option . 

8 

9 

10 

Q. 

A. 

Q . 

11 request? 

12 

1 3 

1 4 

15 

16 

17 

18 

19 

the 

and 

Mr . 

A. 

Q . 

stock 

A. 

Q. 

S ub -S 

Eat o n, 

A. 

in 

And 15 shares was half of the company? 

Yes. 

And Mr . Eaton prepared that at your 

He prepared t hi s, yes . 

And he put that you owned SO percent of 

Sea Tech on that form, correct? 

Sure did. 

Go to the next page, stockholders basis 

Corporation. That again is prepared by 

corre c t? 

Yeah, I believe so , or somebody i n his 

20 office perhaps. 

2 1 Q . It shows Bob Dively owne d 50 percent of 

22 the stock that same year, correct? 

2 3 A. Is this part of that? Yeah . It 

24 app e ars to be . 

25 Q . Now, flip over until you get to United 

. 129 
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Metering as part of the same exh ibit. Are you 1 

2 familiar with that? It's United Meter in g's inc o me 

3 tax re tu rn . 

4 A. It's been a l on g time since I' ve s ee n 

5 it , but yes . 

6 Q. And you own 5 0 p e rcent of United 

7 Metering as it s h ows on Page 3, right, Page 3 of t he 

8 tax return , sir, l o wer l e ft-hand corn e r, L-2, enter 

9 perc e ntage owne d Sub-Section B , 50 percent ? 

10 A. I may be missing s o mething. My Page 3 

11 doesn't sh o w anything . 

12 

1 3 

14 

15 

16 

17 

18 

19 

Q. 

A . 

p e rc e n t . 

Q. 

A. 

Q . 

A . 

Q. 

Ri ght here. 

I see. I 'm sorry . Sure, this says 50 

Each? 

50 per ce nt eac h, yeah. 

And each was you and Bob Di vely , right? 

Yes. 

And United Metering was one o f th ose 

20 corporations in the option agreement , correct? 

21 A. Yes . 

22 Q. And yo u told Jimmy to prepare that 

2 3 r et urn and gave him the information with which to 

24 prepare it? 

2 5 A . Bob would have . He gave him the 
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1 figures. 

2 Q. Keep flipping, si r, until you get to 

3 th e Sea Technology income tax return. 

4 MR. BUGG: That's 1986 you are talk ing 

5 about? 

6 BY MR. BAYLISS: 

7 Q. '86 return. Let me help you 

8 chronologically again because we've talked about 

9 , 8 8. It's in the same group. It says U.S. 

10 Corporation income tax return, Sea Technology, 

1 1 

1 2 

Limited 1986 in the upper rig ht-hand corner. I can 

find it for you, Judge. You are familiar with that, 

13 are you not? 

A. Yes. I 've seen it before. 

Q . Prepared by Jim Eaton? 

A. I don't think so. I think back then - -

Q. Look at the bottom of it. 

14 

15 

16 

17 

18 A. Excuse me. We had an accountant before 

19 we had Jimmy Eaton. 

20 

2 1 

22 

Q. 

A. 

Q. 

But he prepared this, correct? 

Yes. 

Let me help you chronologically because 

23 we talked about '88 and now we are back in '87. 

24 1986 for the year ending 8-31-87 . In '88 all the 

25 income tax records showed 50/50? 
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1 

2 

3 50/50? 

A. 

Q. 

No, they didn't . 

The ones I've shown to you showed 

118 

4 

5 

6 

A. The ones you've shown me showed 50/SO. 

Q. On this particular return t urn to Page 

2 . This is back in '87 for the yea r ending 8-31-87 

7 and it shows you own 100 percent of the stock? 

8 

9 

10 

1 1 

A. 

Q. 

A . 

Q. 

Yes. 

And it shows Dively owns zero percent? 

Yes. 

And it shows Dively devotes 100 percent 

12 of his tim e t o th e busin e ss? 

13 

14 

15 

16 

17 time? 

A . 

Q . 

A . 

Q. 

Right. 

And you devote 35 pe r cent of your time? 

Yes. 

You didn't de v ote 35 percent of your 

18 A. Yes. That's the year I went to 

19 Australia, I went to Europe, I went to probably 

20 eight or ten different boat shows and I could very 

21 well have spent 35 percent of my time on Sea 

22 Techn o l o gy that year. 

23 Q. What do you mean you could very well? 

24 This is a tax return. Did you spend 35 percent? 

25 A. I said I could very well have, yes. 

~ r) 
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1 Q. Do you know if you did? 

2 A. I did not keep separate time records 

3 h o w much time I spent on Sea Technology . 

4 Q. All you did is go on boat shows? 

5 A. That isn't all I did, no. 

6 Q. Kept the checkbook in you r office, 

7 right ? 

8 A. Yes. 

9 Q. Now , you made $204,000 and Bob Dively 

10 made $14 7 , 000 that year, right? That's what the 

1 1 income tax return shows? See it? 

12 A. No, I don't. 

13 Q . Schedule E, right there, same thing we 

14 we r e just looking at? 

15 A. I'm l ooki ng at 11 20S . I'm not looki ng 

16 at Schedule E . Okay . Yes. That's what that shows . 

17 Q . $204,000 for going to boat shows . I 

18 move to --

19 THE COURT: No comments . Ask 

20 questions, n o comments . 

21 BY MR. BAYLISS: 

22 Q. I'm sorry . Flip over towards the end 

23 o f this one to the 1987 Virginia Small Business 

24 Corporation tax return. It is five pages from the 

25 end . Are you familiar with that? 

133 
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Yes. 1 

2 

A . 

Q . This says 8-31 - 88 . The tax return we 

3 just looked at showed 8-31-87? 

4 

5 

6 5 0/50? 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

A . 

That's correct . 

In 8-31-88 Eaton i s n ow say ing it's 

Yes. 

And that 's a change from 8 - 31 -8 7 ? 

Yes . 

MR. BAYLISS: And I mov e to introdu ce 

11 this h as Exhibit 18. 

12 

13 

MR . BUGG: No o bjecti o n. 

TH E CO URT : Wi th ou t objection, this 

14 will be mark as Plaintiff's Exhibit 18. 

15 {The doc um ent referred to wa s mar ked by 

16 the Court as Plaintiff's Exhibit 1 8, a nd recei ved 

17 into evidence.) 

18 BY MR. BAYLISS: 

19 

20 

Q. 

pl ease. 

21 correct? 

22 

23 

A. 

Q . 

Mr. Ingles, turn to Exhibit Numbe r 13, 

This i s Mr . Dively's resignation lette r , 

Yes. 

And you received that sometime in 

24 March, 1990 , correc t ? 

25 A. Yes . 
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1 Q . An d in that letter h e among other 

2 th in gs told yo u that he had not been paid any wages 

3 since October of '89 , correct? 

4 

5 

A . 

Q. 

6 correct? 

7 

8 

A. 

Q . 

Yes . He s ays any wages or ex p enses . 

And he asked to be reimb u rsed fo r that , 

Yes. 

And that's a true stateme n t, he hadn't 

9 been paid a single wage from Sea Technology, Limited 

1 0 since Octobe r of 1 989 , correc t ? 

1 1 

12 

A . 

Q . 

Not from Sea Technology . 

So five, six mo nths Sea Technology 

13 hadn't paid him any income? 

1 4 A . S i nce October h e wouldn ' t have been 

15 paid 

16 

17 

18 

19 

20 

2 1 

Q . October , Nove mb er, Decem ber, Janu ary, 

February he hadn't bee n paid any income? 

A. He didn't work - -

Q . 

A . 

Sir , h ad n' t been pa i d any income? 

I agree with you. 

MR. BAYLISS : I mov e t o introduce that 

22 as Exhibit 13 . 

23 THE COURT: Introduced and marked as 

24 Plaintiff's Exhibit 13 . 

25 MR. BUGG: There are o ther matters 

1 3$ 
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1 extraneous. He covered matters relevant from his 

2 standpoint, but I don't think the whole letter 

3 should b e put in. 

4 

5 

6 

7 

8 

9 

MR. BAYLISS: The letter is absolutely 

r elevan t. It's his resignation letter. 

THE COURT: I overrule the objection 

and it's going into evidence. 

13. 

Plaintiff's Exhibit 

(The document referred to was marked by 

10 the Court as Plaintiff ' s Exhibit 13, and received 

11 into evidence.) 

12 BY MR. BAYLISS: 

13 Q. That was delivered to you in March of 

14 1990. I'm looking at your financial statement for 

15 January 3 , 1990 and you don't prepare an othe r one 

16 f o r that entire calendar year; is that correct? 

A . Right. 17 

18 Q. During that same period of time when 

19 Dively hadn't been paid a salary you estimate your 

20 in co me as $796,000; is that correct? 

A. Le t me look back and see . 2 1 

22 

23 

Q. While Dively wasn't being paid anything 

for that five month s . you received $796,000? I 

24 submit it shows it in your financial statement? 

25 A. Which one are you talking about? 
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1 

2 

3 

Q. 

3 , 199 0. 

The one at the top. It's dated January 

A. That was my estimated income for the 

4 previ o us year, the full year 1989. 

5 Q. So during that period of time when Bob 

6 Dively is not taking any money out of Sea Technology 

7 your estima ted income is $796,000; is that correct? 

8 A . He was taking money out of Sea 

9 Te c hn ology . 

10 Q. October, November, December January 

11 February, did he take anything out of Sea Technology 

12 by way of salary? 

A. No t dur i ng those month s . 13 

14 Q . Now, you, sir, have been involved in 

15 commercial transacti o ns where you drafted employment 

16 agreements an d covenants no t to compete , cor re ct? 

I ha ve done very few . 17 

18 

19 

A . 

Q. 

A. 

But y o u ha ve done them in the past? 

Not before I met Bob Dively . Now I 

20 h ave be co me very learn e d in that field, but I don't 

21 believe I had ever prepared an employment agreement 

22 o r n o n -co mp e te agreement before my exper i ence with 

23 Sea Technology and Bob Dively. 

24 Q. At the time you met Bob Dively you knew 

25 about employment agreements , did yo u not? 
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A. Sure I did. 

Q. And you knew about covenants not to 

compete? 

4 A . Yes. 

5 Q . And you knew if you didn't have a 

124 

6 covenant not to compete that employees could go out 

7 and compete fairly? 

8 A. I knew that they could go out and 

9 compete fairly, yes. 

10 

1 1 

12 

13 

14 

15 

Q. And, in fact, you had not drawn one so 

you knew that Bob Dively co uld go out and compete 

fairly when he resigned, did you not? 

A. I knew he could c o mpete fairly when he 

resigned . 

Q. In facti you filed a lawsuit trying to 

16 get him t o -- prevent him from competing with you in 

17 any form or fashion; is that correct? 

18 THE COURT: Answer the question and 

19 then you may explain it, but answer the question . 

20 THE WITNESS : I filed the lawsuit . 

21 BY MR. BAYLISS: 

22 Q. And you sought to enjoin Mr . Dively 

23 from competing with you even though you never 

24 drafted a covenant n ot to compete, correct? 

25 A . Yes. I definite ly did that. 
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1 Q. And you came here to Williamsburg on 

2 April the 11th, 1990 and you tried to have a hearing 

3 t o temporarily enjoin Mr. Dively from co mpeting with 

4 y o u on April the 11th , 1990? 

5 A. From building the dock boxes he was 

6 building at that time, yes. 

7 

8 

9 

10 

Q. Is that all you did, just to enjoin him 

from building the dock boxes? 

A. 

Q. 

That's all he represented he was doing. 

You tried to enjoin him from competing 

11 with you in any manner, correct? 

12 

1 3 

14 

15 

1 6 

1 7 

1 8 

19 

20 

2 1 

22 

23 

24 

25 

A . 

thought we 

dock b oxes . 

Q. 

I hav e to look at the pleadi n gs . I 

were trying to get h i m to stop building 

We'll l oo k at those . In fact, you 

didn't get that injunction on April t he 11th, 1990? 

A. No, I didn't . 

Q . And that was at 4: 00 in the afternoon, 

correct? 

A . We app ea red before 4:00 . 

Q . It was in the afternoon of April 11 , 

1990? 

A . Yes, it was. 

Q . And turn if you would t o Exhibit 23 . 

You are familiar with this , are you not? You've 
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1 looked at it before? 

2 A. I don't know that I've seen this 

3 before, Mr. Bayliss. 

4 Q. Mr. Ingles, you don't remember ever 

5 seeing this? 

6 

7 

8 

9 

A. No, I don't believe I' ve seen it, but I 

10 

may ha ve before. I don't recall seeing it. 

Q. All right. 

about the document the n . 

Mr. Ingles, I don't care 

It's an o ffense rep o rt by 

the Glo u cester County Sheriff's Department . You 

11 rememb e r going on April the 12th, 199 0 with in 12 to 

12 18 hours a f ter you left this c o urt when this Court 

13 would not enjoin Mr. Dively, you r eme mber going down 

14 and meeting with Mr. Adams, an in vestigator, or 

15 someone in the sher if f ' s department where you 

16 reported an embezzleme n t o f goods in Sea Technology 

17 and the amo unt embezzled was $70,730? 

18 A . I remember meetin g with Mr . Ad ams on 

19 that date, yes. 

2 0 Q. And you reme mber telling him just what 

21 was writt en , just what I read to you , don't you, 

22 that Mr . Dively embezzled money and goods fr o m Sea 

23 Technology t ot aling $70,730? 

24 

25 

A. 

Q. 

No , sir. 

Yo u don't remember te l l ing him that? 
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A. No , sir. 

Q. Mr . Adams will be here l ater so we 

3 don't have to go into that . 

4 A. We've got a tape of that. 

5 Q. You saw Adams before you ever saw 

6 Mr. Shaw, c or r ect? 

127 

7 A. I believe I did see Mr . Adams before I 

8 saw Mr . Shaw, yes. 

9 Q. Mr . Shaw is the Commonwealth's 

10 Attorney, correct? 

11 A. Yes , he is. 

12 Q. And your c o unsel, Mr . Alvin Anderson , 

13 told you to call Bill Shaw? 

A. 

Q . 

A. 

He told me --

Just answer the question. 

No. He didn ' t tell me to call 

14 

15 

16 

17 Mr. Shaw . He told me to call the proper 

18 authorities. 

19 THE COURT: Mr . Ingles, the question is 

20 either yes o r no, si r. 

2 1 BY MR. BAYLISS: 

22 Q. Now, that initiati o n of the criminal 

23 prosecution o n April the 12th, 1990 cu l minated in 

24 indictments being issued in May of 1990 , correct? 

25 A . Would you run that by me again? 
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Q. When you began the criminal prosecution 

2 process in full for c e on April the 12th , 1990 that 

3 ultimately culminated in indictments being issued on 

4 or about May 7 , 1990? 

5 

6 

A. 

Q . 

Yes. 

And there were six indictments 

7 indictments at that time, right? 

A. In May of 1990, yes. 

five 

8 

9 Q. And then you found some more stuff and 

10 told Mr . Shaw about it and then another indictment 

11 came down later, right , so that there were six? 

12 

1 3 

A. 

Q . 

Ye s , six. 

No w, you didn't tell Mr . Shaw , did you , 

14 that you were a 50/50 owner of Sea Technology? 

15 

16 

A . 

Q . 

Yes, I did . 

Yo u told Mr. Shaw y o u were a 50/50 

17 owner o f Sea Technology ? 

18 A. No. What I told him was that 

1 9 Mr. Dively thought he owned 50 perce n t of the stock 

20 in Sea Te c hnology. 

2 l Q. But y o u t o ld him you were a hundred 

22 percent stockholder? 

23 A. That's exactly what I told him . That ' s 

24 right . 

2 5 Q. And it's been determined you weren't a 

1.42 
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1 hundred percent stockholder by court of record, 

2 correct? 

3 A . Yes. That's been determined . It's on 

4 appeal. 

5 Q . And you did not give him Jane Hogge's 

6 memo, did you, at that time before the indictments 

7 were issued? 

8 A. I don't think that he had Jane Hogge's 

9 memo before the indictment. I'm not sure, because 

10 I'm n ot sure when I first sa w the Jane Hogge memo. 

1 1 Q. In fact, you tried to get your lawyers 

12 to draft an affidavit to be signed by Mr. Shaw and 

13 I'll tuLn t o Exhibit 30. Have you seen that before? 

14 

15 

1 6 

1 7 

18 

19 

A. 

Mr . Shaw. 

I didn't see it before it was given to 

I've seen ·it once . 

Q . And y o u gave the information to your 

lawyers to draft that affidavit for Mr . Shaw? 

A. 

Q. 

No , I didn't . 

You didn't give them any of that 

20 informati o n ? 

2 1 

22 

2 3 

A. 

Q . 

A . 

No . 

They got this on their own? 

They got this from represe nting me in 

24 the Glou c ester civil matter and they did this on 

25 their ow n. 

1.43 
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1 Q. Turn to Page 2 of this affidavit, 

2 Paragraph 4-B states, "Prior to preparing 

3 indictments I met with Ingles on several occasions 

4 to investigate this matter and Ingles fully 

5 disclosed the following matters to me," and B, i t 

6 says, "The alleged existence of Sea Technology, 

7 Limited invoicing memo prepared by Jane Hogge, the 

8 Hogge memo," that's not true is it? 

9 

10 

A. 

Q. 

What isn't true? 

It is n't true that Bill Shaw was given 

11 that memo before he prepared the indictments? 

A. I don't know if he was given that or he 12 

13 was just made aware of it. We didn't catalog what 

14 Bill received on any particular date. 

15 Q. What we · d o know is Bill Shaw wouldn ' t 

16 sign that affidavit, would he, because t h at was an 

17 incorrect statement? 

18 A. I don't know. You'll have to ask my 

19 att orneys. 

20 Q . Turn to the next page and look at five 

21 because it mysteriously deletes t h at he rec eived the 

22 

23 

Hogge memo. 

A. 

Do you see that? 

I see it's not there, yes, Mr . Bayliss. 

24 MR. BAYLISS: I move to introduce these 

25 two affidavits as the next exhibit. 
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1 THE COURT: One of the m is Plaintiff's 

2 Exhibit JO and the other is Plaintiff's Exhibit 

J 

4 

MR . BAYLISS: 

THE COURT: 

It's all together. 

All Plaintiff's Exhibit 

5 30. 

6 (The document referred to was marked by 

7 the Co ur t as Plaintiff 's Exhibit 30 , and received 

8 into evidence.) 

9 MR. BAYLISS: The record will reflect 

10 the first affidav it referred to was not signed by 

1 1 Shaw. The second affidavit we referred to wa s 

12 signed by S haw. 

13 

1 4 

15 

16 

17 

18 

THE COURT: The first affidavit 

indicates it's not signed by anybody. The second 

one is purported to be signed by Willia m A. Shaw, 

I I I . 

BY MR. BAYLISS: 

Q. You didn't tell Mr. did you, 

19 before he issued those indictments of all the perks 

20 that you were taking out of Sea Techno l ogy, did you? 

2 1 

22 

A. 

Q. 

Probably not all the perks , no . 

And you didn't tell Mr . Shaw at that 

23 p o int in time of all the trips that you had taken 

24 before he issued the indictments that were all paid 

25 for company expense with your wife and people in 
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1 your office , you didn't tell him anything about 

2 that? 

3 

4 

5 

6 

A. We discussed trips . Whether I told him 

about each and every one I can't say. 

Q. And you didn't tell him, did you, about 

Willoughby Harbo r and your i n terest in Willoughby 

7 Harbor and an account re ce ivable fr o m the company 

8 that was carried on the books at Sea Technology that 

9 Willoughby Harbor owed Sea Technology money . You 

10 didn't tell him that, did you? 

11 A. No, because that had nothing to do with 

12 it . 

13 Q . And you didn ' t disclose that you had 

14 interest in Wi l loughby Harbor as a partner? 

15 A. Mr. Shaw knew that . That's common 

16 knowledge in the community . 

17 

18 

19 

Q . 

A. 

Q . 

Did you disclose it? 

Sure I did . 

You didn't tell him you were making 

20 $204,000 in 1987 and over $150,000 in 1988 and Bob 

21 Dively hadn't been paid any income for the last five 

22 months, you didn't tell him that, did you? 

23 

24 

A. 

Q. 

25 did you? 

No . 

Didn't think any of that was important , 
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No. 1 

2 

A. 

Q. And you hired a law firm, in fact, you 

3 hired tw o law firms , didn ' t you, to help you 

4 investigate facts to charge Bob Dively with criminal 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

activity? 

A. 

Q. 

No . Mr. Bayliss, that's not true. 

You hired Al vi n Anderson and his 

partner t o help you investigate that, didn't you ? 

said no, I did n ot. Can I A. I just 

exp l a in this? 

Q. 

A . 

Go ahead. 

I hired Alvin Anderson to represent me 

13 in the c ivil litigation that was pending in 

14 Gloucester and he assisted me in that regard. 

15 During the preparation f o r the civil litigation it 

16 appeared that there had b ee n wrongdoing on 

17 Mr. Dively's part; t h erefore , Mr . Anderson met with 

18 me and the Commonwealth's Attorney on at least one 

19 if n ot two occasions. 

20 Q. And you hired Steve Russell before you 

21 met Dave Bugg, and Steve Russell was hired to help 

22 you investigate and prepare information to feed to 

23 the Commonwealth's Attorney's of fice to prosecute 

24 

25 

Bob Dively . 

A. 

That ' s a co rrect statement , isn't it? 

No, sir . That's a false statement. 
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1 Q . Have you ever seen Bil l Shaw's file, 

2 criminal file? 

3 A. No. 

4 Q . Aren't you aware that every single file 

5 fold e r in his file was prepared by Steve Russell ? 

6 Aren't you awa re of that? 

7 

8 

9 

file. 

A. No, because I haven't seen Bill Shaw's 

T hat would surprise me if it ' s true. 

Q. Aren't you a ware that one of these 

10 cases was co ntinued because Steve Russell came up 

1 1 

12 

1 3 

14 

and whispered in Bill Shaw's ear something that y o u 

allege you didn ' t g i ve him ? 

A . No, sir. I k n ow you allege that. 

Q. During this period of time whe n you 

15 were inv olved in the -c riminal prosecution of Bo b 

16 Dively, is n' t it true that yo u spoke with Miles 

17 Boot h and told him that y o u were going to put Bob 

18 Div e ly in ja il? Isn't that true, sir? 

19 A. No, sir. 

20 Q . Is n ' t it t rue that y o u spoke to Mile s 

21 Boot h and warned him about doing business with 

22 Marina Technology, said he was going to get them, 

23 g et Marina Technology? 

24 A. I war ned h im about doing business with 

25 Marina Technology . I sure did. 
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1 Q. And you said that you were go i ng to get 

2 Marina Technology, didn't you? 

A. 

though. 

No. I'll tell you what I did tell him, 3 

4 

5 Q. I just asked you a question. You sa id 

6 you were going to put Bob in jail , you said you 

7 would have indictments , didn't you? 

8 A. No, I did not. 

9 

10 

1 1 

12 

13 

Q. 

A. 

Q. 

A. 

Q. 

Do y o u know who Miles Booth is? 

Yes. 

You saw him out here today? 

Yes. 

You saw Allison King up at Shark 

14 Island , didn't you? 

15 A. I didn't know her name but I've come to 

16 learn her nam e. 

17 Q. And you went up there and talked to 

18 Allison King? 

19 A. I went t o talk to Howard Hoffman. 

20 Q. And while up there you talked to 

21 Allison King? 

A . 

Q . 

I n pass ing . 

You told Allison King that Bob Dively 

22 

2 3 

2 4 

25 

was a thief and stole from Sea Techn olog y ? 

A. No . I didn ' t . I talked to Howard. 
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1 Q. And you saw Gary McAllister of Poole's 

2 Grant , didn't you? 

3 A. Yes . 

4 Q. And you've done business with Gary 

5 McAllister, had you not? 

6 A. No. 

7 Q. Bob had done business with him? 

8 A . I don't know . 

9 Q . Poole's Grant? 

10 A. Poole's Grant, yes. 

1 1 Q. It was one of the indictments, correct? 

12 A. Sure. 

13 Q. And you remember being outside --

14 Judge, pardon my language. I told you in the 

15 opening statement I would have to say things. You 

16 remember being outside in the co urth o use when the 

17 mec hani c 's lien hearing was going on and you told 

18 Gary McAllister that Bob was a slimeball piece of 

19 shit. Do you remember that? 

20 A. No. I don't remember that. I rememb er 

21 telling him the pedestals that Poole' s Grant had got 

22 were not paid . 

23 Q. You remember telling him that Bob was a 

24 thief? 

25 A. I may have used that wor d. 
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1 

2 

Q. 

A . 

So you did tell him Bob was a thief? 

I don't recall that, but it wouldn't 

3 surpris e me if I used that word. 

4 Q. And you are a lawyer with 20 years of 

5 licensed practice and know the rules and all that 

6 stuff and you told him he was a thief? 

7 A. I know what a thief is, Mr. Bayliss, 

8 and I may have used that expression in regard to 

9 Mr. Dively, yes. 

10 Q. And a thief is someone who steals and 

11 if prosecuted is convicted , correct? 

12 

13 

A. 

Q. 

No . A lot of thieves go unconvicted. 

You also told Gary McAllister that he 

14 stole money out of Sea Technology? 

15 

16 

A. 

Q. 

No. We·didn't get into money at all. 

And you also told Gary McAllister that 

17 you'll find out what kind of guy Bob is if you deal 

18 with him ? 

19 A. I don't know if I told Gary that. 

20 t o ld Mil e s Booth that. 

2 1 

22 

23 

24 

25 

was 

Q. 

going to 

A. 

Q . 

A. 

And you told Gary McAllister that 

get put away by you? 

No . I don't remember that . 

Do you know who Gary Taylor is? 

Yeah. 
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Q. 

A. 

He run s a marina? 

I don't think he runs a marina . 

Involved in the marina business? 

138 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. 

A. I think he's in marine design down i n 

South Carolina. 

Q. And you saw him? 

A. Talked to him on the phone first . 

Saw him, too? Q . 

A. I talked to him in April of 1990 after 

10 Bob Di ve ly left Sea Technology, and I met him when 

11 my fam ily was on vacation down in the South 

12 Carolina / North Carolina area, down in his office 

13 down n ear Charleston . 

14 Q. During this period of time you told 

15 Gary Taylor that they had gotten felony conv icti ons 

16 against Bob? 

17 

18 

A. 

Q. 

I never said that. 

And you told Gary Taylor Bob had been 

19 led off in handcuffs? 

20 

2 1 

22 

23 

24 

25 

A. 

Q. 

A. 

Never said that. 

Bi ll Tindal? 

Later that summer 

Q . Better look into doing business 

Dively be c ause he would be put i n jail? 

with 

A. I told him t o lo o k into doing business 
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1 with Dively. 

2 MR . BAYLISS: I put him on for o ne 

3 specific purpose, to ask him if he told a person one 

4 thing and these people are out here and I'm not 

5 asking what he told him. I would ask him to be 

6 responsive. 

7 THE COURT: I will direct him to be 

8 responsive. 

BY MR. BAY LI SS : 

Q. I don't need an explanation. These are 

9 

10 

1 1 words that came out of someone else's mouth. You 

1 2 told him it was very doubtful if Bob could produ ce 

13 bec ause he would be in jail? 

14 

15 

1 6 

A. 

Q . 

A. 

No. 

You told him Bob stole a l ot of things? 

No. 

17 Q . Fred Pesch? 

18 A. Yes. 

19 Q. And Fred Pesch was somebody you did 

20 business with? 

21 A. So mebo dy I never did. 

22 Q. Sea Technology did? 

23 A. Sea Technology did. 

24 Q . And you negotiated a con tract with him, 

25 do you remember that? 

t53 
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1 A . No. Bob neg o tiated. 

2 Q . You were in that room, though, weren't 

3 you? 

4 A . No. 

5 Q. Nev e r met with Fred Pesch and 

6 neg otiated any contract? 

7 A . I met with Fred Pesch t o renegotiate a 

8 contract after he was in default . 

9 Q . And one of the issues yo u were going to 

10 neg o tiate had to do with ve nue ? 

11 

12 

A. 

Q. 

Venue was alre ady in the agreement . 

And you t o ld Fred Pesch it had to be in 

13 Glouc este r be ca use you cont rolled everyone in 

14 Gl o u ces ter County, didn't you ? 

15 

16 

A . 

Q . 

No . 

An d you t ol d Fred Pes c h that it had to 

17 be in Gl o u ce ster County b e cause yo u co ntrolled the 

18 new ci r cu it judg e because he just bought land from 

19 you? 

A. No. That i s absolutely fal s e . There 20 

2 1 

22 

23 

24 

25 

is n o t o ne word o f truth to that. 

Q . 

A . 

Q . 

A . 

And you know Frieda Cox? 

Yes . 

And Frieda worked f o r Sea Technology ? 

Yes. 
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1 Q. And you tried t o talk to Frieda Cox and 

2 get her to be helpful to you in this case? 

3 A. Yes. She came forward. 

4 Q. She came forward? 

5 A. Uh-hu h . 

6 Q . And you tried to meet with her and talk 

7 to her about being helpful with you? 

8 A. I did meet with her . 

9 Q. And you told Frieda Cox during that 

10 period of time she was employed that you had 

11 Gloucester locked up and --

12 A. No. 

13 Q. And you told her you were going to use 

14 Jane Hogge and keep her in the company until you 

15 did n't ne ed her anymore, r emember telling her that? 

16 

17 

A. 

Q. 

No . I couldn't have said that . 

I just want a yes or no . And you t o ld 

18 h er Bob tried to ruin your business, had stolen 

19 mo ney and equipment from your company, remember 

20 that? 

2 1 A. She told --

22 Q. I asked you a question. 

23 A. I may have discussed that with her, 

24 ye ah . 

25 Q. Let me ask you again . Yo u told Frieda 

tss 
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1 Cox that Bob tried to ruin your business, stole 

2 money and equipment from yo u r company? 

3 A. Yeah . I may have said that. 

4 Q . And you told and agai n, yo u told 

5 Frieda Cox that you're going to have t hat fucking 

6 bastard locked up, you will not stop until that 

7 bastard is buried and you have your ways to do it? 

8 

9 

A. 

Q. 

Not an ounce of truth. 

And you told her you would ruin Bob's 

10 business, that you will make sure that you have Bob 

11 

12 

13 

14 

15 

16 

out of business before the year is up? 

A. No. 

Q. And you told her you wanted everything 

that Bob owned. Do you remember that? 

A. No. 

Q. It's true that you have a psychic, 

17 isn't it, her name is Alice Miller? 

18 A . No. 

19 

20 

2 1 

2 2 

23 Alice. 

24 

25 

Q. 

A . 

Q. 

A. 

Q. 

A . 

You go to Alice Miller for psychic - ­

No. 

You used to? 

At times I would go see a lady named 

And she's a psychic? 

She purports. 
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1 Q. And you went to her about these off ers 

2 to buy your business, Sea Technology? 

3 A. I may have mentioned that in the 

4 meetings with her. 

5 Q. And sought her advice? 

6 A. Bounced things off her, yes. 

7 Q. And it's true she told you things that 

8 turned out to be true? 

9 A. Yes. 

10 Q. So you believed everything she said? 

1 1 A. That's absolutely false. 

12 Q. How about a psychic named Dickie Rich? 

1 3 A. I think I saw her one time. 

14 Q. So you had more than one psychi c? 

15 A. Over the course of the last number of 

16 years I may have seen three or four. 

17 Q. Three or four psychics? 

18 A. Yes. 

19 Q . And you saw Dickie Rich with your 

20 friend, Mr. Foster ? 

2 1 A. No, I didn't. That's not true. 

22 Q. Isn't it true that the Commonwealth's 

23 Attorney before the prosecution wa s concluded 

24 n o l-prossed, dismis sed two of the counts, correct? 

25 A. I believe so. 
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1 

M. Ingles 

Q . And those two counts dealt with taking 

2 property, personal property, from Sea Technology and 

3 from Willoughby Harbor, correct? 

4 

5 

6 

A. Yes. 

Q. And isn't it true that the 

Commonwealth's Attorney prosecuted the other four 

7 counts and that the evidence wa s struck at the 

8 co nclusion of the Co mm onwealth's evidence and 

9 Mr. Dively didn't have to put any evidence on, 

10 correct? 

A. 

Q. 

That's true. 

Now, turn if you would to Exhibit 31. 

1 1 

12 

13 You are familiar with that, are you not? These are 

14 newspaper articles that appeared in various 

15 

16 

publications? 

MR. BUGG: Yo ur Hon or , may we approach 

17 the bench on this? 

18 

1 9 

20 

THE COURT: Yes , sir. 

(A conference was held at the bench . ) 

THE COURT: Ladies and gentlemen, go to 

21 the jury r oo m, please. 

22 

23 

24 

(The jury withdrew from the courtroom. 

THE COURT : All right, Mr. Bugg. 

MR. BUGG: Judge, t his article was 

25 written in l arge part I believe by Dick Davis, one 
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1 o f the lawyers. Mr . Davis was the on e wh o ga ve the 

2 newspapers the information. T his is a comment from 

3 

4 

Judge Bateman. Judge Bateman never talked to the 

press . Dick Davis gave this t o the press. T his is 

5 in effe c t calling the bench as a witness, and t his 

6 is the subject of ou r moti o n in limine because on e 

7 of the lawyers in the case tells the newspaper, this 

8 is what the j udg e said, doe s not ma ke it admissible, 

9 

10 

1 1 

You r Hon o r. 

THE COURT: 

MR. BAYLISS: 

I agree with that. 

The reason it's 

12 admiss i ble as are all of these articles, they are 

13 not offered for the truth or falsity. They are 

14 offe r e d for what people saw in the co mmunity and 

1 5 that ' s what any newspaper a rtic le i s offered f o r. 

16 That's wh y it's an exception t o the hearsay rul e and 

17 we can put on three, four, fi ve people that can 

18 THE COURT: I'll permit it in with an 

19 admonit io n that it' s not offered f o r the truth of 

20 t h e s tatement. 

2 1 

22 

23 

MR. BUGG: That statement sho uld be 

stricken . The prejudicial effect of that stateme nt 

s o far o u twei ghs any - probative va lue that you should 

24 n o t let it in , Your Hon or . 

25 THE COURT: Mr. Bugg , this is a 
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1 statement that the people of Gloucester County, 

2 Williamsburg, everywhere else read, had the 

3 opportunity to read, and that's part of Mr. Dively's 

4 case, is that his character , reputation and so on 

was injured. This certainly helps clear it up . I'm 

going to permit it. Note your exception. 

5 

6 

7 

8 r ecord . 

I do want to make one statement for t he 

This case has been hanging around for two 

9 y ears and you have had meetings after meetings after 

10 meetings with the judge concerning discovery, 

11 interrogat ories , production of documents and all 

12 that. We come dow~ to the day of tri al and you 

13 would think that the s cript had been well written 

14 

15 

16 

and well rewritten and then rewritten again but it 

h asn't been. 

What's the matter with you-all? This 

17 case isn't going forward in the manner that it 

18 should proceed. You've had at least I know six 

19 meetings with me. And even as say late as last 

20 Thursday y o u are filing motions. Bring the jury 

21 back in. 

22 (The jury was returned to the 

23 courtroom . ) 

24 BY MR. BAYLISS: 

25 Q. Mr. Ingles, you are fa miliar that what 
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1 was going on in Gloucester at that period of time 

2 was being reported, are you not? 

3 A. I saw some newspaper articles from ti me 

4 to time. 

5 Q. I am showing you a group of newspaper 

6 articles and I just asked you whethe r the 

7 prosecution resulted in striking the evidence and 

8 nol-prossing and you indicated that that was true. 

9 The first newspaper article, "Man Acquitted on 

10 Embezzlement Charges ," written by Bill Talbrick. 

11 Can you see that one? 

12 

13 

A. 

Q. 

Yes . 

And you were there, were you not, when 

14 the judge made the rulings, were you not? 

15 

16 

1 7 

A. 

Q. 

A. 

No. I was excluded from the courtroom. 

Mr . Ru sse ll was there, wasn't he? 

No. Mr . Russell was never in the 

18 courtroom during the criminal trial. 

19 Q . At your instructions, sir, did you have 

20 me mbers o f the Rumsey, Breeden firm in that trial 

21 c o urt? 

22 A. There wasn't any member of the Rumsey, 

23 Breeden firm in the trial court. 

24 Q . That article says , "According to the 

25 transcript Bateman was astounded at the speculation 
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1 on which the prosecution based its case," was it 

2 not? 

A. It's printed. 

MR. BAYLISS: I move to I'm not 

3 

4 

5 

6 

going to go through all of these. I move to 

introduce all of them as a group as articles 

7 appearing on this . 

8 THE COURT : Note your exception. 

148 

9 Introduced and marked as Plaintiff's Exhibit Number 

10 31. 

11 (The document referred to was marked by 

12 the Court as Plaintiff's Exhibit 31, and received 

13 int o evidence . ) 

14 THE COURT : Ladies and gent l emen , th ese 

15 particular things are being introduced for the fact 

16 that they were in the public eye . T hey are not for 

1 7 the truth that is therein contained . 

18 BY MR . BAYLISS: 

19 Q . You remember during the course of the 

20 investigation before these cases were tried talking 

21 to Off i cer Colto n, do you n ot? 

22 A. Yes. 

23 Q . And you know he was a state police 

24 inv estigator, correct? 

25 A. Yes. 
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1 Q . And Office r Colton t ol d you that he 

2 th ou ght it was a civil matter, do you remember him 

3 telling you that? 

4 

5 

6 

7 

A. 

Q . 

A. 

Q. 

No, I don't belie v e he did. 

Don't remember him telling you that? 

No . 

And you remember talking to Bill Shaw 

8 during th e prosecution of this case and Bill Shaw 

9 tel lin g y o u that Colton and Adams told you this was 

10 a civil matter, n ot a c riminal mat t er? 

11 A. I think at one point Bill Shaw did say 

12 

1 3 

th a t. 

Q. But you went f o rward with the 

14 prosecuti o n anyhow, didn't you? 

1 5 A. I n ever ·we n t forward with the 

16 p rosec u t i o n, no. 

17 MR. BAYLISS: Judge, I move to keep the 

18 r eco rd stra i g h t -- we ll, I woul d ask that the Court 

19 

20 

turn to Exhibits 28 and 29. Judge, I think that we 

stipulate 28 and 29. 28 is a copy o f the ca pias for 

21 Mr. Dively's ar r est and the indictments the mselves 

22 and 29 a re cop ies of the o r de rs dismissing and 

23 n ol-p r ossing all the indictments. 

24 MR . BUGG : Yo ur Hon o r, there are 

25 writin gs that the Cour t put on there, but I don't 
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thi nk it 's any pr o bl e m. 

THE CO URT: 

150 

No objection. 

Without objection they a re 

3 introduced and marked as Plaintiff's Exhibits 28, 

4 that is the five indictments and the five capiases, 

5 and Numb e r 29 i s the orders of the Court concerning 

6 these indictments . 

7 (Th e d oc uments referred to were mar ked 

8 by the Court as Plaintiff's Exhibits 28 and 29, an d 

9 received into evidence. 

10 BY MR. BAYLISS: 

11 

12 

Q . Turn to Exhibit 3 2, p l ease . 

Mr . Ingles, the t wo other civil cases . 

Now, 

You are 

13 familiar with thos e , are yo u n ot? 

14 

15 

A. 

Q. 

Yes. 

And o ne ·of those civil c ases Bob Dively 

1 6 fi le d a n d he sought a n acco unting , correct? 

t oo? 

A . 

Q . 

A. 

Q. 

A . 

Q. 

And more , yes . 

He didn ' t se e k money damages, did he ? 

I thought he did . 

Do you wan t to see th os e pleadings , 

Yes . 

We' l l get t hem in t hr ou gh Mr . Divel y . 

17 

18 

19 

20 

2 1 

22 

23 

24 You filed a lawsuit . You didn't s eek an accou n t i ng, 

25 did you? 
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A. I sought damages . 

Q . You sought damages of $5 million? 

1 

2 

3 A. I thought it was $3 million. You said 

4 $6 million earlier . 

Q. It was $3 milli o n in punitive and $2 5 

6 

7 

8 

million in compensatory . Do you remember that? 

A. 

Q. 

9 consolidated? 

10 

1 1 

A. 

Q. 

12 Glo u cester? 

13 

14 

A. 

Q. 

15 Gl o u c ester? 

16 A. 

17 Q. 

May have been. 

And both of those cases were 

Yes. 

And both of them were tried down in 

Yes. 

And this is a copy of the order down in 

Ye s. 

This is the order, "It is adjudged, 

18 o rd e r e d and d ec reed that Dively is and always has 

19 been a 50 percent stockholder of Sea Tech"? 

20 

2 1 

A. 

Q. 

Yes . 

And it also said that Dively was not 

22 entitl e d to any accounting at this point, doesn't 

23 it? 

24 

25 

A. I d o n't 

MR . BUGG: I don't think it's proper to 
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cite anything from the order. I don't think the 

order should be admitted for reasons I previously 
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1 

2 

3 stated. Your Honor, the transcript that I tender e d 

4 t o Your Honor gave the Court's reasons for these and 

5 they aren't in the order and that's why I don 't 

6 think it's pr ope r for thi s , any of it . 

7 THE COURT: This is a matter of public 

8 record, public information. 

9 

10 

11 be in. 

12 

MR. BUGG: I unders t and, Your Honor . 

THE COURT: I'm going to permit it to 

MR . BAYLISS: I move to introduce the 

13 orde r as Exhibit 32. 

14 THE COURT : Introduced and marked as 

15 Plaintiff's Exhibit 32. 

1 6 (The document referred to was mar ked by 

17 the Court as Plaintiff's Exhibit 32 , and received 

18 into evide nce.) 

19 MR . BAYLISS: Judge , I don't have any 

20 othe r questi o n s . 

21 THE COURT: Are yo u going to 

22 cr o ss-examine him now o r talk to him later? 

23 MR. BUGG: I 'm going to ask. A break 

24 is fine. 

25 THE COURT : Take a break, walk around a 
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1 little bit. We'll call you back in about five 

2 minutes. I admonish you do not discuss the case or 

3 let anyone talk to you. 

4 (The jury withdrew from the courtroom.) 

5 (Recess.) 

6 (The jury was returned to the 

7 courtr oo m. 

8 THE COURT: All right, Mr. Bugg. 

9 CROSS-EXAMINATION 

10 BY MR. BUGG: 

1 1 Q. Mr. Ingles, Mr. Bayliss referred to two 

1 2 of th e wa r rants on the indictments being n o l -prossed 

13 I think in November. Did you know anything about 

14 that? 

15 A. No, I didn't. 

16 Q. Did you hav e anything to do with that? 

1 7 A. Not a thing. 

18 Q . When did you first conta c t the sheriff 

19 of Gloucester County about what Mr. Dively had done 

20 do wn at Sea T ec hn o l og y? 

2 1 A . I contacted him sometime in March of 

22 1990 shortly after Mr . Dively had l eft Sea 

23 Te c hn ology and I contacted him -- I told him at that 

24 time that I thought there had been some wrongdoing 

25 and thaL I h o ped to get an investigator who was 

1.67 
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1 going to be capable of handling the ca se and I 

2 talked t o him again later -- let me see . It was 

3 early April. He and I missed each other. We had 

4 several calls back and forth and we missed each 

5 

6 

7 

8 

other. 

Q. Did he put you in t ouc h with a 

Lieutenant Ni cely? 

A . Yeah. After my trip to Shark Island 
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9 Marina in New Jersey and Dock of the Bay Marina in 

10 Sandusky, Ohio which occurred during the weekend of 

11 April 8th, 19930 with a return on April 9th, 1990, I 

12 

13 

14 

talked to the sheriff on my return on either the 9th 

or lOth of April. 

Li eute nant Ni ce ly. 

He put me in touch with 

I belie ve he heads up the 

15 investigative unit in Gloucester and Lieutenant 

16 Ni cely and I spoke I believe again on the lOth, 

17 right around there at any rate , and on the 12th of 

18 April he had Li eutenant Adams - - not Lieutenant 

1 9 Adam s I guess Investigator Adams get in t o uch 

20 with me and he r eq uested a meeti ng wit h me at Sea 

21 Technology during the afternoon of April 12th. 

22 Q. Did you contact Mr . Adams that day or 

23 

24 

did he cont act you because of Officer Nicely? 

A . I think he contacted me because of 

25 Officer Nicely . 
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1 Q. Now, if you co uld flip over to 

2 Plaintiff's Exhibit Number 30, the two affidavits 

3 that Mr. Bayliss referred to. I would like to refer 

4 you to the second affidavit which would be the one 

5 that was signe d und e r oath by William H. Shaw, III, 

6 the Commonwealth's Attorney for Gloucester County. 

7 Mr. Bayliss read Paragraph 7 to y o u about -- excuse 

8 me read a p o rti o n to you I'm not even sure what 

9 it was. 

10 THE COURT: Paragraph 5. 

11 BY MR. BUGG: 

12 

13 

14 

15 

16 

17 

Q . 

please read 

the jury? 

A . 

Q. 

Read Paragraph 5 t o you . Would you 

the remaining parts of that affidavit 

Star ting with Paragraph 5. 

Starting with the beginning. 

to 

MR. BAYLISS: The affidavit speaks for 

18 itself. 

19 

20 

2 1 

22 

23 

24 

25 

MR . BUGG: He's had the man read a part 

of it . I think the jury is e ntitl ed to hear it 

all . 

MR . 

affidavit speaks 

BAYLISS: I object to it . 

for its elf. 

The 

THE COURT: Mr. Bayliss, what's sauce 

for the goose is sauce for the gander . You had part 
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of it. Let him read the other part . 

THE WITNESS: It says, "Personally 
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3 appeared before me, William H. Shaw, III , who stated 

4 that the f ollowing facts are true and correct to the 

5 best of his knowledge" 

6 THE COURT: I thought he wanted you to 

7 read beginning with Paragraph 5. 

8 MR . BUGG: No , beginning with Paragraph 

9 1. 

10 

1 1 

THE COURT: All right. Go ahead. 

THE WITNESS: "During 1990 I was the 

12 duly elected Commonwealth's Attorney for Gloucester 

13 County, Virginia, and as such was the chief law 

14 enforcement officer in that jurisdiction. 

15 "In April, 1990, McClanahan Ingles, 

16 Ingles i s in paren, provided me with information 

17 concerning his former bus i ness associate, Robert C. 

18 

1~ 

Dively. At that 

of miscellaneous 

time Ingles provided me with a b ox 

documents concerning Ingles' 

20 business relationship with Dively and various 

21 financial transactions engaged in by either Dively 

22 or the Virginia corporation known as Sea Technology, 

23 Limi ted , STL . 

24 "Bas ed upon my investigat i on, I 

25 believed there was probable cause t h at Dively had 
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1 com mi tted certai n cri mes and presented pr oposed 

2 indi c t ments to a duly co nvened grand jury panel in 

3 Gloucester Co unty on May 7 , 1990, which issued 

4 criminal indictments against Dively. 

5 "Based upon my further investigation I 

6 believed that th ere was probable ca use that Dively 

7 had committed a c ertain add i ti on al crime and 

8 presen t ed a further proposed indictment t o a duly 

9 co n ve n ed gran d ju ry panel in Gloucester County on 

10 July 27 , 1990 which issued a further criminal 

11 indictment agai n st Dively. 

12 "Prior to preparing any indictments I 

13 met with Ingle s o n se v e ral occasio ns to in vest igat e 

14 thi s matter , and Ingles disc l ose d the following 

15 matt e rs to me: T h e existence of a st oc k opt i on 

16 agreement whi c h Ingles h ad given to Dively in the 

17 past co n cerning a possible co nveyance of STL s t oc k, 

18 st ock option in paren , attached hereto as Exhi bit 

1 9 A . 

20 "The existe n ce of a handwritten 

21 mem o ran d um prepare d by Dively requesting that STL 

22 inv o i ce Dively's co mpa ny , Mar in a Techno l og y, Inc., 

23 for materials a nd labor purportedly used o n jobs 

24 which we r e the subject of s o me of the indictments, 

25 parenthes is , Dively memo. T h e Dively memo is 
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1 attached hereto as Exhibit B. 

2 "Prior to requesting the indictments I 

3 personally reviewed the Exhibit A stock option. 

4 "Bef ore the scheduled criminal tria l 

5 date in Nov ember, 1990 I had in my file and fully 

6 rev iewed the Dively memo as well as an invoicing 

7 memo prepared by Jane Hogge which is attached as 

8 Exhibit C, Hogge memo. 

9 "Subsequent to the issuance of the 

10 indictments and in preparation for the criminal 

11 trial in this case I discussed the stock option, 

12 Hogge memo and Dively memo with Ingles in depth --

13 excuse me -- at length. Duri ng my investigation 

14 Ingles did not withhold any information regarding 

15 these items. 

16 "The stock option had no effect on my 
---

17 decision to seek indi ctments against Dively or on my 

18 decision t o pr o secute Dively based upon those 

19 indictments. 

20 "N either the Dively me mo no r the Hogge 

21 me mo had any effect on my decision to prosecute 

22 Dively base d up o n the indictments. 

23 "Th e d ecision t o prosecut e wa s mine. I 

24 was neither pr e ssured n o r persuaded to prosecute by 

25 Ingle s . Given the choice again I would prosecute 
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1 again." 

2 BY MR. BUGG: 

Q. Who signed it? 3 

4 

5 

6 

A. William H. Shaw, I I I I and it was signed 

under oath on June 1 of this 

MR. BUGG: Your 

year. 

Honor, the copy that 

7 has been offere d as an exhibit does not ha ve the 

8 

9 

10 

11 

exhibits actually attached to the affidavit. 

those th ose? 

THE COURT: You may offer those. 

May I 

MR. BUGG: Your Honor, I would like to 

12 offe r up Exhibit A which is the stock option 

13 agreement, Exhibit B wh ich are the Dively mem o s and 

14 Exhibit C which is the Hogge memo and ask that they 

15 be attached to Plaintiff's Exhibit --

THE COURT: It will be attached to 31, 16 

17 Plaintiff's Exhibit 31 as 31A, B and c. Does that 

18 cove r it? 

19 

20 

MR. BAYLISS: 

MR. RUSSELL: 

Yes, sir. That ' s fine. 

Your Honor, I believe 

21 that that may be Plaintiff's Exhibit 30. 

22 

23 

MR. BAYLISS: 

THE COURT: 

That's correct. 

30, you're right. They'll 

24 be attach e d to Plaintiff's Exhibit Number 30 as JOA, 

25 JOB and JOC. 
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1 (The documents referred to were mark e d 

2 by the Court as Plaintif f's Exhibits JOA, JOB, and 

3 30C, and received into evidence.) 

4 BY MR. BUGG: 

5 Q . Mr . Ingles, yo u heard Mr. Bayliss ask 

6 you if it wasn't a fact that Mr. Dively didn't get a 

7 salary from Sea Technol ogy starting in October of 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

1 8 

19 

20 

2 l 

1 989? 

A . 

Q. 

A. 

Q. 

salary? 

A . 

taken 

Yes , sir . 

Did you? 

No , sir. 

Whose idea was it to stop paying 

It was Bob Dively's. We had each 

at his suggestion in February of that year 

we had tak e n a $30,000 bon us each. It was his 

suggestion that we quit paying salaries. He said we 

didn't have enough mone y to pay the salaries . Going 

back l ooking at the checkbook we had $30 , 000 in th e 

account. S alaries co uld have been paid. 

Q. During that period from October of '89 

22 to March of 1990 did he tell y o u he had gotten 

23 $12 0 ,00 0 from Dock of th e Bay? 

24 

25 

A . 

Q. 

Never . 

Did he tell you he had gotten $8 , 000 
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1 ALLIS ON KING, called as a witn ess by 

2 and on behalf of the Plaintiff, having been first 

3 duly sworn, was exa mined and testified as follows: 

4 

5 

6 

7 

DIRECT EXAMINATION 

BY MR. BAYLISS: 

Q. Would you please state your name for 

8 the record. 

9 

10 

1 1 

12 

1 3 

14 

1 5 

1 6 

17 

l 8 

l 9 

20 

2 l 

22 

23 

A. 

Q. 

A. 

Q . 

A. 

Q. 

A. 

Q . 

Div ely? 

A. 

Q. 

boat show? 

A. 

·Allison King. 

And you r occupation? 

Housewife. 

Where are you fr om, ma'am? 

Brielle, New Jersey. 

And h ow o ld are you? 

4 4 . 

When was th e first t ime you met Bob 

At the boat show in New York in 1990 . 

And c did you talk to Bob Dively at that 

Ye s. We were th e re. We were e mpl oyed 

by Shark Isl and Yacht Club and we were there 

specifically to look for dock box es , pedestals . We 

24 were ren o vating the marina. 

25 Q. And did y o u end up buying some dock 

17 
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1 boxes? 

2 

3 

A. 

Q. 

Not at that time . 

Did there come a time when you bought 

4 some dock boxes? 

5 

6 

7 

8 

9 

were 

A. 

Q. 

A. 

Yes. 

Tell me when that occurred. 

Approximately about a month later we 

in touch with Mr. Dively. 

Q. Tell me when that would have been 

10 approximately . 

1 1 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Mid February. 

1990? 

'90, right . 

You got in touch with Dively and tell 

15 me what your conversation was. 

16 A. Well, we basically ordered them . 

17 Before then he had sent us a fax of the exact 

18 replica of the dock box. 

19 Q. Did you buy any power pedestals? 

20 A. No, sir. 

21 Q. Did you know the difference between a 

22 pedestal and dock box? 

23 

24 

25 

A . 

Q . 

A. 

Yes , sir. 

Why did you buy the dock box? 

It was self-contained . It had 
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1 everything , the power pedestal and dock box put 

2 together . It had water, electric, phone, cable 

3 T .V . , lights for the dock and inside the dock box. 

4 Q. You said Mr. Dively . Did you know of a 

5 co mpany by the name of Marina Technology? 

6 

7 

A. 

Q. 

Yes, sir. 

Did you know of a company named Sea 

8 Technology back then? 

9 

10 

1 1 

12 

1 3 

14 

15 

buy? 

A. 

Q. 

A. 

Q. 

A. 

Q . 

Yes, sir. 

You say ultimately, how many did you 

The orig in al o rd er was 14. 

And were they, in fact , shipped? 

Yes , sir, th ey were . 

Did there come a time where you once 

16 they were shipped made payment? 

17 

18 

A. 

Q . 

Yes, sir, we did. 

Tell me the circumstances that you made 

19 payment for those . 

20 A . It was a bit odd. They were delivered 

21 very late on a Friday evening around 8 : 00 . 

22 Q. And approximately when would that have 

2~ been? 

24 A . Probably the end of February, middle o f 

25 February, somewhere arou nd there . They were 

17 
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1 delivered very Jate . My husband and I both stayed. 

2 Usually I make out the checks, but for some reason I 

3 must have been out of the office or talki n g to a 

4 customer when the driver came in for the check . T he 

5 oversee r of the marina at that time was 

Mr. Hoffman. He had directed my husband t o --

MR. RUSSELL: Your Honor , I object . 

6 

7 

8 

9 

THE COURT : Sustain the objection as to 

hearsay. 

10 BY MR. BAYLISS: 

1 1 

12 

13 

14 

15 

16 

Q. 

A. 

Technology. 

Q. 

A. 

Q . 

Don't tell what Mr. Hoffman said . 

The check was made o ut to Sea 

Who did you buy the dock boxes from? 

Marine Tec hn o l ogy, Bob Dively . 

Did there come a time that you had a 

17 discussion with Bob Dively about that check? 

18 A. He called me a few days later and said 

19 the check was made out for Sea Technology instead of 

20 Marine Technology. I apologized . 99 p e rcent of the 

21 time I write o ut the checks and for some reas o n I 

2i wasn't there and it had been made out inaccurate ly 

23 and I asked Bob if he would l ike to send the check 

24 back to me I would void it and he would cut a new 

25 check. He said n o . That was quite all right . He 
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1 didn't want me to go to any trouble. 

2 Q. Did there come a time after that that 

3 you had any conversations with Mr. Ingles sitting at 

4 the table over there? 

5 

6 

A. 

Q. 

Yes, sir. 

Tell me when that occurred and the 

7 circumstances surrounding it. 

8 A. Approximately in mid March, I believe. 

9 I was looking out the window and I saw two men on 

10 

11 

the dock looking at the dock boxes. Being a small 

marina I knew everybody at the marina . I sent 

12 Mr . Hoffman down to find ou t who these people were . 

13 They came back to the trailer with Mr. Hoffman and 

14 had a discussion in Mr . Hoffman's off i ce . 

Q. With Mr .. I ngles? 1 5 

16 

1 7 

A. 

Q . 

Mr . Ingles, Mr . Risley and Mr . Hoffman. 

Would y o u re c all for me if you would 

18 what Mr . Ingles said? 

1 9 

20 

A. It was basical l y behi nd closed doors. 

Being in the trailer you could hear everythi ng. 

21 voices were loud. 

22 

23 

Q . 

A. 

Whose voices were loud? 

Mr. Risley's and Mr . Ingles' . 

24 were speaking of pr o blems with Mr . Dively . 

25 Q. Tell me what they told you . 
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Well, that was just me overhearing. 

2 Later o n I was introduced t o both the gentlemen and 

3 they weren ' t very nice. They calle d Mr. Dively a 

4 thief, a liar, a forger, and I couldn't unders tand 

5 it because at the boat show Mr. Risley was with 

6 

7 

8 

9 

10 

1 1 

MR. RUSSELL: I object , not respons ive 

to the question. 

MR . BAYLISS: It's very responsive to 

the question. 

THE COURT: I thought she answered it' 

Mr. Russell. I'm going to permit her to answer it 

12 anyway. 

13 THE WITNESS: I thought it was very 

14 unusual because at the boat show Mr . Risley was at 

15 the boat show. The dock box was Mr. Dively's baby. 

16 He designed it, created it and it was his original 

17 design , a n d to have the stories changed when they 

18 came back I found most unusual . I had no 

19 conversation with Mr . Ingles or Mr. Risley about the 

20 dock boxes , o rdering them, wh e n they were going t o 

21 come. Everything was through Mr. Dively . 

22 BY MR. BAYLISS: 

23 Q. When you had the discussions when you 

24 mentioned about thief, stole , liar, whatever, who 

25 sa id that? 
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A. 

Mr. Ingles. 

lawyer . 

Both gentlemen, but especially 

He k ep t saying, I'm a lawyer, I'm a 

He kept saying, I'm a lawyer? 

183 

1 

2 

3 

4 

5 

6 

7 

8 

Q. 

A. 

at all . 

Right, and I didn't find that relevant 

MR. BAYLISS: 

MR. RUSSELL : 

Tha t' s all I have. 

Thank yo u, Your Honor. 

9 Your Honor, we, as counsel for the plaintiff, als o 

10 have a book that has our exhibits in it and we would 

11 like to s ho w that to the witness also. 

12 CROSS-EXAMINATION 

13 BY MR. RUSSELL: 

14 Q . Goo d afternoon. I promise I won't ask 

15 you about everyth in g ·i n the book . What was your job 

16 at Shark Island? 

17 

18 

19 

20 

2 1 

yes. 

A. 

Q. 

A. 

Q. 

I was secretary/bookkeeper . 

Mr. Hoffman was your boss? 

He was the ove rs eer of the pro jec t, 

And l ate r in the project we got t o a 

22 Mr . Gerwick and h e was also your boss? 

23 A . He wa s originally . He was there fr o m 

24 th e beginning. 

25 Q. Now, Shark Island Mari na ended up 
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1 buying a lot more than 14 boxes, did they not ? 

2 A. Yes. 

3 Q. The original shipment up t here was 14, 

4 co rr ect? 

5 

6 

A . 

Q . 

Yes. 

And those 14 had Sea Technology labels 

7 fixed on them, didn 't they? 

8 

9 

10 

1 1 

A. 

Q. 

A. 

Q. 

No, sir. 

They did not? 

No, sir. 

If there are photographs of dock boxes 

12 up at Shark Island with Sea Tec hn ology labels on 

13 them you are saying Mr . Dively did not provide 

14 th o se? 

15 A. We kept ·our boat at Shark Island and we 

16 h a d one of the original dock boxes and it did n ot 

17 have a la bel on it. 

18 Q. No ne of the bo xes up there had Sea Tech 

19 labels o n it? 

20 A . None that I know of. 

21 Q . Now, when Mr . Ingles came up there he 

22 me t with Mr . Hoffman as you indicate behind closed 

23 doors? 

24 

25 

A. 

Q. 

Yes . 

And Mr. Hoffman was your boss and he 
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1 THE COURT : Are y o u finished 

2 cross - examining the witness? 

MR. RUSSELL: I have . 3 

4 REDIRECT EXAMINATION 

5 BY MR . BAYLISS: 

1 9 1 

6 Q. Could you, Ms. King, the check that has 

7 been introduced, when Mr. Ingl es was up talking to 

8 you and saying the things you said he said, did you 

9 discuss that check with him and tell him anything 

10 about it? 

1 1 A. Yes, I did . I had taken from the bank 

12 ·statement and he wanted to see it , so I showed it to 

13 him and I said that i n error it was written out 

14 incorrectly as was partially my fault because I 

15 wasn't in the office.· I said Mr. Dively and I had 

16 cleared it up be ca use I asked if he wanted the check 

17 resubmitted and he said no. 

18 

19 

20 

2 1 

22 

23 

24 

Q. 

did this 

A. 

Judge. 

25 witness? 

we ll 

You t o ld him there was an error and you 

before April the 12th, 1990? 

Yes , sir. 

MR. BAYLISS: That's all I ha v e , 

MR. RUSSELL: That's all I have . 

THE COURT: Any further need f or this 
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MR . BAYLISS: 

MR. RUSSELL: 

No, sir. 

No, sir. 

192 

THE COURT: You may have a seat in the 

courtr o om o r you may leave as you see fit. 

witness? 

MR. BAYLISS: Bill Tindal. 

Next 

WILLIAM TINDAL, called as a witness by 

9 and on behalf of the Plaintiff, having been first 

10 duly sworn, was ex am ined and testified as follows: 

11 

12 DIRECT EXAMINATION 

13 BY MR . BAYLISS: 

1 4 

15 

16 

Q. 

name and 

A . 

Mr . Tindal, would you please state your 

y o ur address and age? 

Will i am Char l es Tindal. I'm 43 years 

17 old, and r i ght now I li v e in Phoenix , Arizona. 

18 

19 

20 

2 1 

22 

23 

24 

25 

Q. 

A. 

What is your current occupation? 

Right now I'm a student in medical 

s c h oo l f ixing to att e nd this fall in Missouri. 

Previ o usly I was employed by a company, Westrec 

Pr o perties . 

Q. 

manager. 

A. 

I was a project manager for them. 

Tell me what you did as project 

I did conceptual estimating. I located 
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1 bids from different contractors and I did on -s ite 

2 supervision for a company that owns and manages 

3 marina around the country. Two of the marinas we 

4 worked on were up in the Washington, D.C. area. 

5 Q. And where were you located at that 

6 time? 

7 A. At the Ja me s Creek Marina and the Gang 

8 Plank Marina which is right on the Washington 

9 channel in Washington , D.C. 

10 Q. Now, in 1990 or 19 89 , 1990 did you do 

11 any business with Bob Dively or Sea Tech n ology? 

12 A. Yes, sir , I did. Since we were 

13 refurbishing, the marina part of the refurbishment 

14 was to upgrade the power and Bob Dively at the time 

15 had designed a new power pedestal that ' s used to 

16 plug the power cords from t he boat into. We had 

17 approximately four co mpanies that were bidding on 

18 that property to supply those pedestals. Bob had 

19 come to me very early with a new pedestal that was 

20 still under testing and things with the UL 

21 laboratori es , and he came and submitted a proposal 

22 to me for it. 

Q. Did you ultimately buy any? 23 

24 A. Yes, sir, we did. We bought 150 units 

25 for the marina at James Creek and since then we had 
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1 purchas e d some more units at so me of o ur other units 

2 located in Geo r gia and Florida. 

3 Q. Whe n did you ultimately buy th ose , was 

4 it after March of 1990? 

5 A. Yes , sir. It would have been i n the 

6 fall. 

7 Q. O f 1990? 

8 A . Yes, sir. 

9 Q . So the Septe mb er, October , November 

10 ti me frame? 

11 A. That time frame , yes, sir. 

1 2 Q. Now, when was it that you first met o r 

13 talked with Bob Dively? 

1 4 A . Bob approached me because he knew that 

15 we wer e refurbishing · the marina and he was fair l y 

16 clo s e and he wanted t o s e t up a meeting and it wo uld 

17 have been ea rly summer . 

18 Q. Of 1990? 

19 A. Yes, sir. 

20 Q. And by whom was h e emp loyed? Was he 

21 working for Sea Te c hnol o gy? 

22 A. No, sir. 

23 Q. Who was he working for? 

24 A. The label was M-Tech. 

25 Q. Had you ever met Mac Ingles or knew Mac 
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1 Ingles a t that time? 

A. No, sir, I had not. 2 

3 Q. Had y ou ever heard of a company named 

4 Sea Technology at that time? 

5 

6 

A . 

Q . 

Yes, sir. 

Was Bob Dively to your inf o rmati o n 

7 involved in Sea Technology in the summer of 1 9 9 0? 

8 

9 

A. 

Q . 

No. 

Did there come a time when you had an 

10 opportunity to meet Mr. Ingl es? 

1 1 

12 

1 3 

A. 

Q . 

A. 

Yes, sir. 

When did that occur? 

It was probably a mo nth or so aft er I 

14 had r ece i ved b i ds from Bob and so me of the other 

15 compa n ies. 

16 

17 1990 ? 

18 

19 

20 

2 1 

Q. 

A. 

Q. 

A. 

Q . 

So that wou l d h ave been Au g u st or so of 

Somewhere in that time frame , yes . 

Is Mr. Ingles in the co urtroom? 

Yes , sir . 

Did you see him i n per s o n or d id you 

22 was i t ove r the pho n e? 

23 

24 

25 

A . I t was in person. 

Q . Tell me to the best o f your 

r ecollectio n what occurred when you saw him. Who 
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1 was wi t h him and what was said? 

2 

3 

4 

A. 

phone call. 

Sea Technology approached me with a 

It was one of their sales reps name d 

Debbie. I don't remember her last name . She 

5 submitted a proposal to me and at that point this is 

6 a personal situation. I wasn't really impressed 

7 with the Sea Technology pedestal s o I had not called 

8 

9 

them to ask for a bid. They approached me. 

I got a phone call after I received the 

10 fax of the proposal from a Rick Risley I believe his 

11 name was. He was a sales representative with them 

12 and h e wanted to set up a meeting to come up and 

13 talk to me about the pedestals and I agreed. 

14 

15 

16 

Q. 

A. 

Who showed up for that meeting? 

He did, ·Mac Ingles, and there was 

another fellow and I apologize . I don't remember 

17 his name. 

18 

19 

Q. 

A. 

What happened at that meeting? 

Mr. Risley started the conversation as 

20 most sa l es reps do, try to sell me on the pedestal 

2 1 and get my feelings and inputs back on it. There 

22 were two things that I think weren't g oi ng well at 

23 that time because one of them was the proposal they 

24 resubmitted was over $20,000 high er than M-Tech for 

25 the same site. Plus the fact that I didn't care for 
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1 the Sea Techn ology pedestal that much and that's 

2 when in fact, Mr. Ingles had not even spoken at 

3 that point, and that ' s when he started talking and 

4 telling me he was running Sea Technology and that if 

5 I had had any dealings with Bob Dively -- he 

6 questi o ned me on that. 

7 Q. What did you tell him and what did he 

8 t e ll you? 

9 

10 

A . I told him I had been looking at the 

M-Tech pedestal and I was very i mpresse d . I thought 

11 the materials were excellent and I thought the 

12 pedestal was a good product, and that's when he 

13 informed me that Bob Dively -- that he and Bob had 

14 been working together at o ne point with the company 

15 of Sea Technology. I had previously thought that 

16 Bob Dively was a partner of Sea Technology and I was 

17 led to believe by Mr. Ingles that he was more of an 

18 employee because it was like he st ole things from 

19 us, tools and parts and materials, and I'm fixing to 

20 take him into litigation and if you go ahead and 

21 order this new p e destal from him the chances are you 

22 won't be able to receive it because I'm going to 

23 have him in co urt and he 'll probably be in jail and 

24 if you invest mo ney in that you will probably end up 

25 l os ing your mo ney. 

1 
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1 Q . How did you respond? 

2 A . I was concerned for mo re than one 

3 reason . I was inv e sting money for my company. I 

4 thought I had sav ed them quite a bit of money by 

5 going with o ne company but if I'm fix ing to invest 

6 $75,000 int o a c o mpany that I can ' t get the product 

7 fr o m I was very concerned. Mr . Ingles gave me a 

8 li s t of people that if I wanted to check up on 

9 Mr. Dively I was more th a n welcome to call and I 

10 told him I would and we more or less parted at t ha t 

I 1 p oin t. I didn't sa y yes or n o on any commitment to 

12 any o f the product. 

1 3 

14 

15 

1 6 

Q. Did you ult i mat e ly ca l l th e people? 

A . Yes, I did. In fact, as so o n as he 

left I c alled Mr . Dively because I was concerned. 

said , you have got a p r oblem here. I don't kn o w if 

17 you need to stra ig hten it out be cause I don ' t kn ow 

18 you. I didn't know Bob Dively before he came up 

19 with the pedestal, but there's a person that is 

I 

20 fixing to take y o u to co u rt and I'm f ixi ng t o inves t 

21 $75 , 000 in yo ur company t o provide a prod u c t and yo u 

22 have t o s traighte n thi~ o ut. 

23 He was a l itt l e sh ocked and I told hi m 

24 I h ad a list of people that I was going -- that 

25 Mr. Ing les had given me to call and he said ca n y o u 
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1 

2 

3 

tell me wh o they are and I said sure. I read off a 

few names. He said call them, and he said if you 

need a few more I will give you a few more . I had 

4 called some of those people and part of that was the 

5 accusati o n was made that he didn't follow up 

6 sometimes on products that he had given to people 

7 and when I called there was only one person --

8 

9 relate what 

10 did . 

1 1 

12 

13 

becaus e Mr . 

MR. BUGG: I d on' t think it's proper to 

these pe o ple said. He can s ay what he 

MR . BAYLISS: I think it is proper 

Ingles t o ld him to call . 

THE COURT: He was told to call, no 

14 question about that. 

15 BY MR . BAYLISS: 

16 Q. In yo ur discussions with Ingles did it 

17 b ot her you when he said that Bo b would be in jail? 

18 

19 

20 Ho n or. 

21 

22 

A. 

23 BY MR. BUGG: 

Yes. 

MR. BAYLISS: That's all I have, Your 

THE COURT: Cross-examine. 

CROSS-EXAMINATION 

24 Q. Mr. Tindal , after all of this happened 

25 you bought the M-Tech pedestal, didn't you? 
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Yes, sir. 1 

2 

3 

A. 

Q. 

A. 

In fact, you went back and bought more? 

Yes, sir. 

4 Q . And you contin ue to have a good 

5 business relationship with Mr. Dively? 

6 

7 

8 

9 

10 

11 

A. 

Mr. Tindal? 

Yes, sir. 

MR. BUGG: Thank you. 

THE COURT : Any further need for 

MR. BA YLISS: No, s ir . 

MR. BUGG: We have one witness, 

12 Mr. Ward, and he can only be here today. 

l 3 

14 

15 

16 

order . 

THE COURT: We'l l put him on out of 

JON TAYLOR, c alled as a witness by and 

17 on behalf of the Plaintiff, was examined and 

18 testifi e d as follows: 

19 

20 DIRECT EXAMINATION 

21 BY MR. BAYLISS: 

22 Q. Mr . Taylor, ~o uld you plea se state your 

23 name, y o ur address and your age? 

24 A. My name is J o n Jguerry Taylor, 52 years 

25 o ld , 1063 Deleisseliue Bo ulevard, Mount Pleasant, 

TAYLOE ASSOCIATES, INC. 



2 0 1 
J. Tayl o r - Direct 

1 So uth Carolina. 

Q. And your occupation? 

A. I'm a professional engineer . 

Q. And by whom are you employed? 

A . I'm self-employed. 

2 

3 

4 

5 

6 

7 

8 

Q. And what is the name of your company? 

A . Jon Jguerry Taylor, p. E. I Incorporated. 

Q . Do you have any business that has to do 

9 with the operation , construction , maintenance of 

10 marinas? 

A. I design marinas, yes, I do. 

Is that your princ ipal occupation? 

1 1 

1 2 

13 

Q. 

A . My principal occupation , design marinas 

14 and environmental type of consulting work. 

15 Q. Were you involved in the design or 

16 co nstru ctio n of any marinas back in 1989 or 1990 

17 when you had the dealings with Bob Dively? 

18 

19 

20 

A . 

Q. 

A. 

Yes , sir . 

And tell me about that . 

I worked with Mr. Dively on or he 

21 s uppli e d materials to several projects of mine, one 

22 

23 

24 

t o Sea Technology. One was Mari ner's Point in 

Little River , South Carolina. Another o ne was Fort 

Royal Landing in Beaufort, South Carolina . Another 

25 one was Bald Head Island in South Port, North 

193 

TAYLOE ASSOCIATES, INC. 



J . Ta ylor - Direct 
202 

1 Carolina . 

Q. Any of those projects had you had any 

problems with Bob Dively? 

A . No, sir, I didn't . 

2 

3 

4 

5 

6 

Q. What kind of rela ti o nship did you have 

with h im during that time? 

7 A. Had a very goo d professional busi nes s 

8 relationship. 

9 Q . Did you know Mac Ingles at that time? 

10 

1 1 

A. 

Q . 

12 that time? 

1 3 

14 

A. 

Q. 

15 I n gles? 

16 A. 

No, sir, I did n o t. 

Had you ever heard of Mac Ingles at 

No , sir, I don't think so. 

Did th e r e co me a time when you met Mac 

Yes . On August 6th , 1990 Mr . Ingle s 

17 called my o ffice and asked t o come by and see me. 

18 

19 

20 

Q. 

Carolina? 

A. 

Called· your office d ow n i n South 

In South Carolina , yes, sir. 

21 Q. Was it like he j u st wanted to come by 

22 a n d see you? 

23 A . He said h e wanted to co me by and see me 

24 and n ever had an opportunity to me et me and wanted 

25 to come by and see me . 
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1 Q. Did he tell you who he was? 

2 A. He told me he was Mac Ingles . 

3 Q. Did you know he had anything to do with 

4 Sea Technology? 

5 A . I had heard Bob mention Mac bef ore and 

6 I believe at o ne p o int we had been scheduled to go 

7 on a fishing trip and Mr. Ingles was supposed to go 

8 on a fishing trip so I kind of knew there was some 

9 

10 

relati o nship. 

MR. BAYLISS : Judge, let me 

11 procedurally I think if it 's okay with Mr. Bugg, 

12 this witness was not here earlier this morning. 

13 forg o t to swear him in. 

(The witness was sworn in at this 

t i me.) 

We 

14 

15 

16 MR. BAYLISS: Can we stipulate instead 

17 of going back through - -

18 

19 

20 yet. 

2 1 

22 pr o blem. 

23 

24 years. 

MR . BUGG: Yes. That's fine. 

THE COURT: He hasn't sa id anything 

MR. BAYLISS: I don't wan t to have any 

Plus somebody told me to do it. 

THE COURT: I've been doing that for 50 

25 BY MR. BAYLIS S: 
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Q. Mr. Taylor, did that result in a 

meeting ? 

1 

2 

3 A. Yes, sir, it did. About 12:10 or 12:15 

4 that afternoon we got a call at the office that said 

5 Mr . Ingles was at Sea Island Shopping Center which 

6 is about two blocks from my office and wo u ld like to 

7 come on in. 

8 

g. 

Did you meet with him? 

Yes , I did. 

10 

11 

12. 

13 

14 

Q. 

A . 

Q. Tell me -- first of all, was he by 

himself? 

A. He was by himself or at least he was 

himself when he came in the office, yes, sir. 

Q. Would you please relate to me the 

15 conversation you had? 

16 A. We exchanged pleasantries. He 

17 mentioned that we almost met that one time on the 

18 fishing trip and that he mentioned that he was in 

19 the Wilmington area and had heard about some work 

20 coming up potentially at Bald Head Island and had 

by 

21 come down to see me to see if I knew anything ab out 

22 the work at Bald Head Island. 

23 Q. And did you know about any work going 

24 on? 

25 A. No, sir. I didn't know about any work 
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l at Bald Head Island. 

Were you familiar? 2 

3 

4 

Q. 

A . 

Island. 

I did some design work in Bald Head 

Indigo .Plantation and Bald Head Island was 

5 one project at South Port. 

6 

7 

8 

9 

10 

1 1 

12 

1 3 

Q. Did you ever question him about why he 

was telling you why there was work there? 

A. He really didn't have any specifics on 

the work . He said he talked to someone and heard 

something might be coming up at Bald Head Island. 

It kind of diminished from that point o n. 

didn't seem to be any real lead. 

There 

Q. Did you ever discuss Bob Dively with 

14 Mac Ingles? 

15 

1 6 

A. 

unfortunat e 

Yes, we · did. I mentioned that it was 

that the co mpany h ad taken the track 

17 that it had and that Bob was no lo nger associated 

18 with Sea Technology and that I had had a ve r y go o d 

19 rela~ionship with Bob and I fe l t like it was rather 

20 tragic that the company had broken up because it 

21 seemed to be a good company. 

22 Q. Did Mac speak highly of Bob at that 

23 p oi nt ? 

24 

25 

A. 

Q. 

No , sir, he d i dn't. 

Tell me what he said. 

TAYLOE ASSOCIATES , INC . 



J. Ta ylo r - Cross 
206 

1 A. He indicated that the new company that 

2 Mr. Dively now had, all the pr od ucts that he 

3 

4 

5 

6 

developed there would be properties of Sea 

T echnology because they were developed while 

Mr. Di ve ly worked for Se a Technology and with mo nies 

fro m Sea T ec hnology. He also indicated to me th at 

7 Mr. Dively had been found guilty of some felonies 

8 

9 

10 

and had been put 

MR. 

in hand c u ffs and led 

BAYLISS : That 's al l 

CROSS-EXAMINATIO N 

away . 

I have. 

11 BY MR. BUGG: 

12 Q. Mr. Taylor , do you see the black book 

13 in fr o nt of you? 

14 

1 5 

1 6 

A. 

Q . 

Number 66. 

Ye s, sir. 

Could you turn to Defendant's Exhibit 

That should be a chec k. Mr. Taylor , yo u 

17 have in fr o nt of you a check , Numbe r 778 , dated June 

18 12th, 1987 t o KHD , Inc . i n the am oun t o f $5,000? 

19 

20 

2 1 

22 

2 3 

24 

A . 

Q. 

A. 

Q. 

A. 

Q. 

Ye s, sir. 

Did you write that c he c k? 

Ye s, sir. 

And is Faye Taylor your wife? 

Yes , sir. 

And Mrs. Taylor was bu ying stock i n 

25 KHD, In co rporated? 
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A. That's correct . 

Q. That was a small closely held 

3 corporat~on that Mr . Dively started? 

4 

5 

6 

A. 

Q. 

A. 

Correct. 

And owned by members of his family? 

I don't know the a n swer to that. I 

207 

7 know it was a small corporation, closely held with 

8 t he idea in mind of developing products for 

9 handicapp ed and that type of thing . 

10 Q . Have you invested in other business 

11 ventures of Mr. Dively ' s? 

12 A. No, s i r. 

13 

14 

Q . Now, you furnished Mr . Dively with a 

computer program to generate the layout for the 

15 electrical systems in marinas for his pedestals, 

16 haven ' t you? 

17 A . No, sir. I've done some work with him 

18 and helped him on some programs but I never 

19 furnish ed him with a program to do that, no, sir . 

20 Q. You worked with him on a number of 

21 marina projects? 

22 A. I helped him on so me projects and he 

23 helped me on some, yes. 

24 Q. In fact , he referred work to you and 

25 y o u ref erred work back to him? 
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1 A. I have referred people to him as a 

2 potential supplier of materials that he does because 

3 he's always done a good job f or me. 

4 

5 

6 

Q. 

you also? 

A. 

But he has, in fact, refe rred work to 

He has referred people to me as a 

7 consultant in the business who ca n design marinas. 

8 Q . In fact , he referred you Bald Head 

9 Island, Indigo Plantation job , did h e n o t ? 

10 A. No, sir, I d o n't think so. 

11 

12 

1 3 

1 4 

1 5 

1 6 

Q . 

A. 

Q . 

A. 

A. 

Q . 

17 letter h ead? 

1 8 A. 

Turn to 68, Mr. Taylor. 

It may be --

68A. 

Okay. Do you have 68A in front of you? 

Yes, sir, I sure do. 

And that's a memorandu m on your 

Yes, sir . 

19 Q. And it refers to the project Bald Head 

20 Island, Indigo Plantation? 

21 A. That's correct . 

22 Q . " Please confirm everything with Danny 

23 Cutler . Sell directly to them as we discussed"? 

24 

25 

A . 

Q . 

That's correct. 

And it says at t h e bottom, "Bob , thanks 
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1 for the referrals on work," and your initials? 

A. Yes, sir. 2 

3 Q. And you were thanking h im for referring 

4 work to you? 

5 A. You asked specifically about Ba l d Head 

6 Island and he had been referring people to me in the 

7 southeast, and I don't kn ow that he specifically 

8 gave me a lead on Bald Head Island . I developed 

9 Bald Head Island from Dot Manufacturer. 

10 

11 

Q. 

Mr. Taylor. 

12 front of you? 

13 

14 

A. 

Q. 

Turn to Number 69 if you would , please, 

Mr. Taylor , do you have Number 69 in 

Yes, I do. 

That bill was for work done on the 

15 Poole's Grant Marina 1 was it not? 

16 

1 7 

A. I don't remember. It was for a marina 

that we were working with Bob on. I don't know the 

18 name of t h e marina right off. 

19 Q. Do you remember that the marina was in 

20 Hampton, Virgi ni a? 

21 

22 

A. 

Q. 

23 Virginia? 

I remembe r it was in Virginia. 

Do you remember it was in Hampton, 

I don't remember that it was in 24 

25 Hampton, Virginia. I rem ember it was in Virginia. 
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Do you remember it had 39 pedestals? 

No, sir. I don't remember that. 

1 

2 

3 

Q. 

A. 

Q. Do you remember when you sent this bill 

4 with Mr . Ingles he got back with you and told you it 

5 was for Poole's Grant, and you told him it was? 

6 A . I may have. I don't remember . I may 

7 h ave but I don't remember . 

8 Q. Well, you are remembering a project 

9 where Bob Dively was buildi n g a mari n a? 

10 

1 1 

12 

13 

14 there? 

A. 

Q. 

A. 

Q. 

I remember Bob building a marina , yes. 

And that was in 1989? 

I believe that's correct. 

In February , Apr i l, May, along in 

15 

16 

17 

18 

19 

A. I don't ·remember that. I do remember 

Bo b was building a marina. 

Q. 

A. 

Q. 

In 1989? 

I believe that's correct. 

And this was for work that you did for 

20 Bob Dively in connecti o n with designing and building 

21 that marina? 

22 A. This was ·t o r wo rking with him I believe 

23 in devel o ping electrica l drawings f o r the marina 

24 power pedestals . 

25 Q. Used in that marina ? 
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1 A. I would assume so , yes, sir . That's 

2 what we were told. 

3 Q. And that was the only marina that you 

4 worked on with Bob Dively where he was building in 

5 1989? 

6 

7 

A. 

Q. 

I be lie ve that's correct. 

And yo u billed this bill to Sea 

8 Technology because Mr . Dively told you to send the 

9 bill to Sea Technology for the work on this marina? 

10 A. I don't know that that's the case. It 

11 may very well have been the case. 

1 2 Q. Well , you were dealing with Mr. Dively, 

13 weren't you? 

14 A. That's co rrect. 

1 5 

1 6 

17 

18 

Q . 

were you? 

A. 

Q. 

Yo u weren't dealing with Mac Ingles, 

No. 

Bob Dively didn't tell you to send the 

19 bill to Marina Technology, did he? 

20 A. I sent the bill to wherever Bob told me 

21 to send it. 

MR . BUGG: Thank you. I don't have 22 

23 

24 

anything else. I move to admit 66, 68A and 69. 

THE COURT: All three admitted as 

25 defendant's exhibits , i ntr oduced and marked as 
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1 defendant's exhibits according to the numbers he 

2 assigned to them. 

3 (The documents referred to were marked 

4 by the Court as this Defendant's Exhibits 66, 68A 

5 and 69, and received into evidence.) 

6 T HE COURT: Anything further? 

7 MR. BUGG: Yes , Your Honor. One 

8 further. Number 67 , if you can refer to that . 

9 MR . BAYLISS: Judge, we can either 

10 approach the bench or -- I guess approach the 

1 1 bench. This is the first tim e we've seen this. 

12 (A conference was held at the ben ch . 

13 THE COURT: I' m not going to let tha t 

14 in. You ca n argue a ll you want. It's not coming 

15 in. I'm one of those judges that may be wrong but 

16 I'm never in doubt . 

17 MR. BUGG : I appreciate that. In light 

18 of that I have no more questions. 

19 MR. BAYLISS: No questions , Judge. 

20 T HE COURT : Any further need for 

21 Mr. Taylor? 

22 MR. BAYLISS: No, sir. 

23 MR. BUGG: No, sir . 

24 Would you mark 67 refused? 

25 THE COURT : Mark it refused . 
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213 

Gary McAllister is the 

2 next witness. 

3 

4 GARY McALLISTER, called as a witness by 

5 and on behalf of the Plaintiff, having been first 

6 duly sworn, was examined and testified as follows: 

7 

8 DIRECT EXAMINATION 

9 BY MR . BAYLISS: 

10 

1 1 

12 

1 3 

1 4 

15 

16 

17 

18 

19 

name, 

Q. 

please, 

A. 

Q. 

A . 

Q. 

A. 

Q. 

A. 

Q. 

Mr. McAllister , would you state your 

f or the record. 

Gary McAllister. 

And your occupation, sir? 

Real estate broker and developer. 

Your age? 

53. 

And by whom are you employed? 

Myself. 

Real estate broker and developer, did 

20 you develop a marin a at one time? 

2 1 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A . 

Yes, sir. 

What was the name of that marina? 

Poole's Grant Condominiums and Marina. 

Whe re was that marina located? 

Hampton, Virginia on the Hampt on River . 
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Was that done in a partnership? 

Yes. 

Who were you partnerships? 

214 

1 

2 

3 

4 

5 

6 

7 

8 

Q. 

A. 

Q. 

A. The partner 's name was Hampton Harbor 

Associates. 

Q. 

A. 

Q. 

Who were the partners? 

I was the managing general partner . 

Are you still involved in that 

9 development? 

10 A. Yes , I am. 

1 1 Q. When you developed that project who 

12 built it for you? 

1 3 

14 

15 

16 

17 

A. Well, there were a number of major 

contracts let on that project. We were more or less 

the general and we had condos built. 

built. 

We had marinas 

Q. Let me ask you this question: How did 

18 you learn about Bob Dively? 

19 A. Through a friend who had been my CPA 

20 for 20 years, Robert L. Freeman, Sr. 

2 1 Q. And as a result of learning from 

22 Mr. Freeman about Dively what did you do? 

23 A . I contacted Mr. Dively to see if he 

24 would be interested in assisting me in building this 

25 mar ina o n this project. 
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1 Q . Did you end up wor king ou t a deal with 

2 him? 

3 A . Yes, we did. 

4 Q. Did you sign an agreement with him? 

5 A. Yes, we did. We signed the agreement 

6 with Marina Tec h nology , Incorpo rat ed. 

7 Q. Did yo u know th e existence of S e a 

8 Tech n o logy the n ? 

9 A. On ly by the nature of t he inf ormati o n 

10 we've b ee n provided on the power pedestals that they 

11 manufacture. 

12 Q . Wha t did y o u understa nd the bus i ness o f 

13 Mari n a Technology t o be? 

14 A. To build my marina. 

1 5 Q . As a r es u lt o f y o u r d iscu ssi on s wi th 

16 Div e ly, de s c rib e the co ntract f o r me that yo u 

17 en t ered i nto with h i m . 

18 A. We ll, we ente r ed int o a turnkey 

19 c ont ract whi ch I think th e final price was $296,00 0 

20 t o build a 72 slip marina. 

2 1 Q . Whe n you say turnkey, what do you mean? 

22 A . Mr . Dively or Mari na Technology was to 

23 provide all the c ompo n ents o f t h e marina, stick 

24 building the boat slips, floating sl i ps, floatation 

25 systems, e l ect ri cal , plumbing, power pedestals for 
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1 boat hook-ups, lighting, everything pertaining to 

2 

3 

4 

5 

6 

7 

the operation of t hat mar in a . 

Q. There was a bott o m line number? 

A. 

Q . 

A. 

Q . 

8 that number? 

9 A. 

1.0 forth? 

Q. 

Yes, sir . 

That number was? 

$ 2 9 6 1 0 0 0 • 

Did you care about the components of 

As far as payments , schedules and so 

How he got to the 296 . 

216 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

A. No, not really. We were satisfied with 

the overa ll price . 

Q. 

A. 

Q . 

pedesta l s ? 

A. 

Q. 

p edes ta ls? 

A. 

Q. 

Did he, in fact, build the marina? 

Yes, he ·did. 

And did h e , in fact, supply power 

Ye s , he did. 

And they were Sea Technology power 

Yes, si r, my understanding. 

Did there come a time when there was a 

23 mech anic's lien filed against that project? 

24 A. Ye s. 

25 Q . Could y o u tell us what you understood 

2 8 
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1 the me c hani c's lien is an d how it got filed? 

2 A. Well , there were th re e mechani c's liens 

3 filed. I'll go in to the first mechanic's lien wa s 

4 fil ed by Sea Te c hn o l og y. 

5 

6 

7 

8 

Q. 

A. 

Q. 

A. 

Sea Technology, L imite d ? 

That' s correct . 

Who signed that? 

Vice presi de n t of Sea Technology wa s 

9 Mac Ingles or McC la nahan Ingles. 

10 Q. We re there any other mechanic's lie ns 

11 filed ? 

1 2 

1 3 

A. Tha t o n e was petit i oned and removed in 

Ci r c u it Court in Ham pton . We filed a petition 

14 against it a nd had it r e moved or prior t o it 

15 act u ally going into co ur t Mr . Ingles rem oved it, 

1 6 voluntarily removed that lien . Subsequent to that 

17 within a matter o f day s a second lie n was fi led. 

18 

19 

20 

Q. 

A. 

Q. 

By who? 

By Sea Technology . 

Did you talk to h im abou t th at o ne? 

2 1 rem oved the first one and then h e fi led another 

22 one . 

A. The first o ne was for power pedestals 2 3 

2 4 that were labeled f or Sea Technology . The second 

25 one was filed for elec tri cal contract ing work for 

Z09 
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1 Lev insk y Electric, and the first lien was like 

2 $ 1 8 , 000 and some for pedestals and the second was 

3 $17,0 00 and some dollars for Levinsky Electric , an 

4 electrical firm out of Nor folk who performed work 

5 out in the marina. 

6 Q. Did there co me a t i me when a third lien 

7 was filed? 

8 A. Yes. The first was March 28th , ' 90, 

9 the second was May 24th of ' 90, the third was May 

25th of '90. The third lien was finally corrected. 10 

1 l The second lien was removed. I guess I should clear 

12 that because the petiti o n was filed by my counselor , 

13 our attorneys, again, for Hampton Harbor Associates 

14 asking to have the invalid lien removed and asking 

15 for sanctio n s against Mr . Ingles. 

16 

17 

Q . 

A. 

As a result of that was it removed? 

It was removed. There were s o me 

1 8 n egotiations on t h at. 

19 Q . So the first two liens filed by 

20 Mr. Ingl es were removed witho ut payment of any 

21 mo n ey? 

22 A. That's correct . The third lien was 

23 filed by Mr . Ingles representing Levinsky Elec t ri c 

24 which was in proper order as far as who the 

25 contract o rs and subc o ntract ors and cla imants were. 

0 
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1 That was for $23, 000 and some, a nd I got involved as 

2 a general partner to negotiate that lien with the 

3 electrical contractor in an attempt to get it 

4 removed because this was creating a tremendous 

5 burden , these mechanic's liens, on a development 

6 that. We owed our lender about $5 mil l ion on this 

7 project. 

8 

9 draws. 

We were not able t o make construction 

We were having t o put 125 percent of these 

10 liens in an escrow account in order to get Lawyer's 

11 Title so we could take cons truction draws t o pay 

12 o ther contractors. 

1 3 Q. Let me show you the second lien that 

14 you talked about and the Levinsk y lien and ask you 

15 if you can identify those as two of the three that 

16 y ou we r e talking about? 

1 7 A. This was the first lien filed . What 

18 was impr oper about it, it went in the corporation as 

19 a general co ntractor , had no relations h ip with 

2 0 li a m p t o n H a r b o r A s s o c i a t e s o n t h i s 1 i e n . 

2 1 Q . And that was signed by Mac Ingles? 

22 A . That's co rr ect . 

2 3 Q . And then the Levinsky lien is next . Is 

24 that a copy of the Levinsky lien? 

25 A. Yes. Hampton Harbor is the general, 

21.1. 
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1 Sea Te chnology and Marina Technology is the 

2 subcontractor and Levinsky is the claimant. T hat 

3 was the third lien fil e d. 

4 MR . BAYLISS: I move t o intr od u ce those 

5 two as Exh ibit 35. 

6 (The document r efe rred to was marked by 

7 the Court as Plaintiff's Exhibit 35, and re ceiv e d 

8 into evidenc e .) 

9 That's o n ly two of the 

10 

1 1 Are these two o r all 

1 2 

1 3 These are just tw o . 

14 

15 Q. Now, you've got l ien one and lien two 

16 that Ingl es sig ned and released and now Mr . Levinsky 

17 has one and who represents Mr. Le vin sky? 

18 A. Mr . Ingles . 

19 Q. And so he is s u ing again and this time 

20 o n behalf of Mr . Levinsky? 

2 1 A. That's correct. 

22 Q. Did there come a time there was a 

23 hearing in the cou rthouse o n thi s lien? 

24 A . The hearing i n the courthouse was o n 

25 li e n num ber two when we had asked for sanctions and 
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1 filed the petition against Mr . Ingles on the second 

2 lien filed. 

3 Q. Did you have occa sion at that time to 

4 have any discussion with Mr. Ingles where Bob Dively 

5 was the subject of the conversation? 

6 

7 

A . Yes . I had verbally requested 

Mr. Di vely be at that hearing that morning. He 

8 didn't remember the date or for whatever reason he 

9 

10 

wasn't there. 

difference. 

It didn ' t really make that much 

When we were in Judge Overton's office 

11 Judge Overton asked us to please retire to a 

12 confe ren ce room and see if we c ould not resolve this 

13 mechanic's lien and it s removal thereof without 

14 having to go through the court hearing. 

15 

16 

17 

18 

Q. 

A. 

Q. 

A. 

Was Dively at that? 

No. 

~vho was there? 

One of my attorneys, myself, Mr. Ingles 

19 and his attorney, at least one I believe. 

20 

2 1 

22 

2 3 

24 

25 it? 

Q. 

A. 

Q. 

A. 

Q. 

Who was his attorney? 

I don't recall. 

Was it Breck Ingles? 

No. 

Did you-al l r etire and try to resolve 
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1 A. Yes. We started discu ssing the 

2 me c hani c's lien and the situation and what his 

3 co n cerns were ev en though Sea Technology had nothing 

4 

5 

t o do wiLh Levinsky Electric. As far as I was 

co ncerned Hamp ton Harbor didn't eit her . We were i n 

6 a p os iti o n to try to clear ou r ti tle on the pr op erty 

7 and the co n ve rsati o n got into several things, number 

8 one , about Mr. Dively. 

9 Q . We'll get into wha t he said about 

Mr. Dively in a second . Whe n did this occur? 10 

1 1 A. I believe that hearing was June the 7 th 

12 of '90 . 

1 3 

14 

Q . Tell me , s ir, to the best of your 

recollection what he said about Mr. Dively. I know 

15 so me of lhese word s regarding --

1 6 THE COU RT: Use the language he us e d , 

17 sir , whatever it is. 

18 THE WITNESS: In elaborating abo ut 

19 Mr. Dively h e said he was a slimeball piece of shi t , 

20 said he was a thief , an embez z ler and had u se d his 

21 lab o r and materials from Sea Techn o l o gy to build my 

22 ma rina and t hat I would find out if I c on tinued to 

23 do business with him what ki nd of bus ine ss h e did 

24 and that h e wa s going t o put h im away . 

25 BY MR . BAYLISS : 
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1 Q. In that meeting you r law yer - - was your 

2 lawyer there? 

3 

4 

5 

6 

7 

A. 

Q. 

1\. 

Yes. 

And his lawyer was there? 

That's correct . 

MR. BAYLISS: That's all I have. 

THE COURT: We already have a 35 so 

8 this will be 36. 

9 (The document pre v iously marked by the 

10 Court as Plaintiff's Exhibit 35 was remarked as 

11 Plaintiff's Exhibit 36, and received into evidence. 

12 CROSS-EXAMINATION 

1 3 BY MR. RUSSELL: 

14 Q. Good afternoon, sir. In talking about 

15 the contr a ct that Poole's Grant had with Marina 

16 Techn o l og y, Inc. you represented the owner , the 

17 ge n eral co ntract or, correct? 

1 8 

19 

20 

A. Yes, sir . The project's name was 

Poole's Grant . The e ntity is Hampton Harbor 

Asso c iate s , a Limited Partnership. That's who the 

21 contra c t entity was on our part with Marina 

22 Technology, Incorporated. 

2 3 

24 

25 

Q. 

right here. 

A. 

Just so the jury can get the players 

You are the limited partnership? 

That's correct . 
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1 Q. Mr. Dively, Marina Technology, Inc., 

2 the y were going to be the general contractor to 

3 build the marina? 

4 A. That's correct. 

5 Q . And when he gave you a pr o p osa l you 

6 knew that Sea Technology was going to supply the 

7 dock side or power pedestals? 

8 

9 

A. 

would be. 

I assume that's who the power pedestals 

That's the brochure I had seen. That's 

10 what I expected to get on my marina, the power 

11 pedestal o r equal . The power pedestals were a small 

12 component of the total marina. 

13 

14 

15 

1 6 

17 

Q. There's a book in front of you. 

could please flip to Tab Number 23. There's 

23A and so forth. It's a proposal. 

A. The origi nal proposal. 

Q . This is the original proposal. 

If yo u 

23 and 

It's 

18 given to you by Mr. Dively and Item Number 9, part 

19 of his contract with you was he was going to install 

20 40 Sea Technology Docksiders with power and water 

21 and meters, paren , see brochure? 

22 

2 3 

A. 

Q. 

Yes, sir. 

And if you flip over to the second 

24 page, the contract was that you were going to pay 

25 him draws o n certain dates? 
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A. That's correct . 1 

2 Q. Now, will you flip ov er to 23A, little 

3 Ta b 23A , until yo u get to the Ma rch 7 draw request. 

4 Do you have that in front of you? 

5 

6 

A. 

Q . 

Yes , sir . 

Now , Mr. Di v ely submitted you a draw 

7 reque st and he wanted h is first payment of $65,000 

8 an d this was dated Mar ch 7 , 1989? 

9 

10 

A. 

Q . 

1 1 lien waiver? 

12 

13 

A . 

Q. 

Correct. 

At the b o tt om it has what's called a 

Uh-huh . 

Ca n you explain t o the jury what a lien 

14 waiver is a nd wh y it was im portant to you? 

15 A . Wel l, t he li e n waive r ce r t i fies to the 

16 devel o per, the owne r, that the payment of b ills or 

17 invoi ces ce rtif ies that they have been paid by 

18 the general contractor . 

19 Q. So o n thi s draw r eques t he has listed a 

20 couple of things that h e's done and Number 7 is he 

21 is certifying to y o u that he has ordered Sea 

2 2 Techn o l ogy Docksiders with 25 perce nt do wn for 

23 $9,50 0 , cor re c t ? 

24 

25 

A . 

Q. 

Yes, sir. T hat's fine. 

When this thin g is si gned unde r oa th 
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1 you naturally assumed he paid that bill, correct? 

2 

3 

A . I assumed that he had. 

I had been released from the lien. 

I assumed that 

It was 

4 irrelevant to me whether he paid that bill or not 

5 because he was president of Sea Tec hnology , and as I 

6 unders tood owned half of Sea Technology and whatever 

7 he wanted to do with his company was up to him. 

8 Q. So you assumed any deal between him and 

9 Se a Technology had been taken care of? 

10 A. Certainly did, and so did my bank and 

11 attorneys until this thing ca me up. 

12 Q. And the 25 percent down that he has 

13 written here you-all assumed that was a deposit, 

14 correct? 

15 A. Well, I ·think you need to have some 

I6 clarification on this initial draw if you would like 

17 to hear it. 

18 Q. Let me ask you first , sir, when you saw 

19 25 percent down , the words writte n on here , you-all 

20 assumed that was a deposit to get with the pedestals 

21 ordered , co rrect? 

22 A . Sure. 

23 Q. And if you flip to the next page, 

24 that's your $65,000 check, you paid him? 

25 A. That's correct. 
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1 Q. Sir, could you flip to 238. Now, 

2 here's another draw request dated May 9, 1989 and 

3 item seven, can you r ead that for me? 

4 

5 

6 

7 

8 

9 

A. It shows the first draw was $9,500, o n 

site paid $ 39,710, amount due and ow ing zero. 

10 

1 1 

paid 

12 you? 

1 3 

Q. 

A . 

Q. 

him for 

A. 

Q . 

A. 

What's it for? 

Order Sea Technology Docksiders. 

And $9,500, that was the amount you 

the first draw out of that? 

That's correct. 

And on site paid, w h at did that mean to 

That would have been if the Docksiders 

14 had been delivered onto the site and paid f o r, where 

15 I had paid for them , ·but that was part of my 

16 c o ntract, that I would pay on-site material even if 

17 it hadn't been installed. 

18 Q . And the dock side or pedestals they 

19 were on site, were n 't they? 

20 

2 1 

A . 

Q . 

Yes. 

In fact , they were there about six 

22 mon ths before they were installed, weren't they? 

23 A. I would say they were in the trailers 

24 or so mething . 

25 Q. They were sitting in a trailer? 
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1 A. T ract o r-trailer, yes, sir. 

2 Q . No w, the total am o unt Marina Technology 

3 was charging you under this contract f or the Sea 

4 Te c hnology Docksider pedestals was $39,710, that was 

5 the line item, correct? 

6 A. Oka y. Yes . That 's what it called fo r. 

7 Q . And if y o u flip t o t h e sec o nd page, 

8 there's an o ther lien waiver which certifies t o you 

9 he ha d tak e n care o f it h owe ver he was suppose d to 

10 take c a re of it with Sea Technology, he had taken 

11 care of it ? 

12 A . That's correct. 

1 3 Q . And you reli e d on t hat and that's why 

14 you paid him his money ? 

15 A . That's corre c t. 

16 Q . No w , Mike Levinsky was an elect ri cian 

17 and he wo rk ed down there at Poole's Grant, too, 

18 co rrect? 

19 A. That' s co rr ec t. 

20 Q. And he was working under Mr . Dively, he 

21 was a subcontractor, right? 

22 A . That's correc t. 

23 Q. Now, Mr. Dively also certified to you 

24 in these draw requests that he had paid and taken 

25 care of Mr . Levinsky , hadn't h e, gotten a lien 

220 

TAYLOE ASSOCIATES, I NC . 



G. McAllisler - Cr oss 
229 

1 waiver for Mr. Levinsky? 

2 A. No, because a tremendous amount of 

3 electrical work done on this marina was done by 

4 Mr. Dively and Marina Technology prior to 

5 Mr. Levinsky getting involved. 

6 Q. Did you really expect -- you thought 

7 that Mr. Levinsky was paid, didn't you? That was up 

8 to Mr. Dively to take care of that? 

9 

10 

1 1 

A. That's correct . We pay o ur general . 

It's up t o the general to pay them . He signs off to 

me, so I feel I'm protected . That's supposed to be 

12 the system . 

13 Q . You want a l i en waiver so there's n o 

14 comebacks to you? 

15 

16 

A. 

Q . 

That's correct. 

And Mr. Levinsky was one of his 

17 subcontractors, the e lectri c ian? 

A. That's correct , yes. 18 

19 Q . One of the main reasons you entered 

20 into thi s co ntract with Mr. Dively was because you 

21 li ke d the Sea Technology Docksider pedestals , 

22 correct? 

2 3 A . Not only that, I liked the marina that 

24 Mr. Dively had built previously i n the area . 

25 Q. And that was Willoughby Harbor. But 
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1 you wanted to use the Sea Techn o logy pedestals? 

2 A. It was one of the better power 

3 pedestals that I had seen. 

4 Q. It turned out despite the lien waivers 

5 and despite the fact you paid your general 

6 contractor under the contrac t, it turned o ut 

7 Mr. Levinsky hadn't been paid, had he? 

8 A. Apparently not. 

9 Q . And as a matter of fact, Mr. Dively was 

10 refusing to pay him, wasn't he? 

11 A. I don't know that they were refusing t o 

12 pay him. The reason I kn o w this is because I had to 

13 get involved in the neg otia tions t o try to re so l ve 

14 this lien. 

15 Q. Exactly, and y ou didn't want t o get 

1 6 involved? 

17 

1B 

THE COURT: Let h im finish. 

THE WITNESS: So there was a dispute 

19 involved between what Mr. Levinsky apparently told 

20 Mr. Dively , told him it wo uld cost to do the 

21 electrical work, versus the amount of the 

22 

23 

24 

25 

mec hanic's as a matter of fact , three times as 

mu c h, $7,500 ins tead of $23,000, which ended up 

settling f o r $18,50 0 and some dollars . Mr. Dively 

paid . I paid Mr. Levinsky $13,000 as an offset of 
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1 Marina Technology and gave Mr. Le vi nsky a promissory 

2 n ote for $3,500 which was also an offse t for 

3 Mr. Dively's contract. I also had to pay $5,500 in 

4 lawyers' fees. 

5 THE COURT: You are going into a long 

6 line of time and so on. The main reason this man is 

7 here is o bviously about the conversation he had 

8 about Ingles . What's all this other got to do with 

9 it? 

10 MR . RUSSELL: Because Mr . Levinsky who 

11 is working down there is sending his bills for Sea 

12 T ec hn o l ogy . Mr. Le v insky was trying to bill Sea 

13 Technol o gy and our contention before this j ury is 

14 that Mr. Dively was exac t ly what Mr . Ingles accused 

15 him of , a thi ef. 

16 MR. BAYLISS: I ask to strike that. He 

17 was tried and --

18 THE COURT: You absolutely ignore that 

19 statement. Please put that o u t of your mind . That 

20 has n o bearing on this for a lawyer to make a 

21 statement like that, and I adm o nish you, 

22 Mr . Rus sell, for making a statement of that nature. 

23 MR. RUSSELL: Your Honor, it is 

24 relevant for that re ason. 

25 THE COURT : It may be relevant, but 
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1 statements of that nature are not relevant, not in 

this co urt. Go ahead. 

BY MR . RUSSELL: 

2 

3 

4 Q. You had paid Mr. Dively everything you 

5 were supposed to pay him under the contract, 

6 correct, sir? 

7 

8 

A. 

Q. 

Not at the time. 

You didn't want to get involved in 

9 paying Mr. Levinsky any money, you assumed that wa s 

lcr Mr. Dively's responsibility , correct? 

1 1 

12 

A. Didn't want to, but I had to, but it 

wasn't my money I was paying Mr. Levinsky. It was 

13 Mr. Dively's money I was paying Mr. Levinsky. 

14 

15 

Q. 

A. 

You got that back from Mr . Divel y ? 

I was doing an offset . I still owed 

16 him money fortunately o r unfortunately for him that 

17 

!8 

19 

we still owed money on the 

meet Mr. Levinsky's demand 

n or the amount they claimed 

marina . But I could not 

nor Mr. Ingles' demand 

because Mr. Dively did 

20 not agr ee that that was the amount he owed; 

21 therefor e , I couldn't just pay Mr. Levinsky and 

22 offset it beca u se h e could h ave turned around and 

23 Mr . Dively could have turn e d around and filed a 

24 mec hani c's lien against me or a judgme n t and 

25 enforced it. 
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1 Q . And despite the lien waivers that you 

2 had under oat h it turns out Mr. Levinsky hasn ' t been 

3 paid? 

4 MR . BAYLISS: He's asked and answered 

5 four times. 

6 THE COURT: Yes, he has. Come on, 

7 Mr. Russell, if you can't do any better than that 

8 get on to something else. 

9 MR. RUSSELL : I would like to move in 

10 23 , 23A and 23B. 

1 1 THE COURT : 23, 23A and 23B are 

12 introduced and marked as defendant's exhibits as 

13 such. 

14 (The documents referred to were marked 

15 by the Court as Defendant's Exhibi ts 23, 23A and 

16 23B, and received into evidence.) 

17 MR. BAYLISS: No other questions, 

18 Judge. 

19 THE COURT : Any further need for 

20 Mr . McAllister? 

2 1 

22 

2 3 

MR. BAYLISS : No, sir . 

MR . BUGG: No, sir. 

MR . RUSSELL : Could we call Mr. Randy 

24 Ward out of turn? 

25 MR. BAYLISS : Co ul d we take a five 
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1 customers that have dealt with Mr. Dively? 

A. Yes, sir. 2 

3 Q. You talked to competitors in the field 

4 who compete with Mr. Dively? 

5 A. Yes, sir. 

6 Q. You know of your personal obse tva tion 

7 of items in the field Mr. Dively has put out there? 

8 

9 

10 

1 1 

12 

13 

14 

15 

A. 

Q. 

A. 

Yes, sir. 

And you've done that for 12 years? 

Yes, sir. 

MR. RUSSELL: Foundat i on has been --

THE COURT: Let him answe r. 

MR. BAYLISS: I d o object, Your Hon o r. 

BY MR. RUSSELL: 

Q. What's Mr. Dively's reputation in the 

16 marine industry field f o r telling the truth? 

1 7 

18 that. 

MR. BAY LI SS: I've got to object to 

He's talked to two people . The marine 

19 industry is wo rld wide and he is sitting here and 

20 said tw o people plus Trump's and now he's going t o 

21 giv e thi s man's reputati o n for telling the truth in 

22 the marine industry . 

23 THE COURT: Has the man ever lied to 

24 y ou? 

25 THE WITNESS: No , sir. 
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1 ALSTON BROOKS, called as a witness by 

2 and on behalf of the Plaintiff, having been first 

3 duly sworn, was examined and testified as follows: 

4 

5 

6 

7 

DIRECT EXAMINATION 

BY MR. BAYLISS: 

Q. Mr. Brooks, would you state your name 

8 and your occupation? 

9 A. Alston G. Brooks. I'm production 

10 manager for Innovative Marine . 

11 

12 

1 3 

14 

15 

16 

Q. 

A. 

Q. 

A. 

Q. 

A. 

And do you work with Bob Dively? 

Yes, I do. 

How old are you , sir? 

29. 

And where are you from? 

Originally from Jamaica, but I was 

17 raised in New Jersey. 

18 

19 

20 

2 1 

22 

23 

24 

Q ~ 

A. 

Q. 

A. 

Q. 

Dively? 

A. 

And you 've been here most of your life? 

Correct. 

When did you first meet Bob Dively? 

Back in April of 1984 . 

What were you doing before you met Bob 

I was a student at a technic al 

25 institute in Pittsburgh . 
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1 Q. What are your skills, sir? What's your 

2 general work that you ' ve done with Bob Dively? 

3 A. Whe n I first started with Bob Dively I 

4 started as a draftsman and when that job ran out I 

5 supervised the completion of Willoug hby Harbor, 

6 building the marina there . 

7 Q . By whom were you employed back in 

8 early in the '84 time frame? 

9 A. For Lower Chesapeake Associates. 

10 Q. Who was that? 

11 A. That was a company that Mac Ingles 

12 owned and they developed -- well, financed and built 

13 Willoughby Harbor back in '84, '8 5 . 

14 

15 

16 

Q. 

A. 

Q. 

Who paid your salary? 

Lower Chesapeake Associates. 

Did Bob Dively ha ve an interest in 

17 Lower Chesapeake Associates? 

18 

19 

20 

2 1 

A. 

Q. 

A. 

Q. 

I have n o idea. 

So you worked for Mac Ingles? 

Yes. 

Did there c o me a time whe n that evolved 

22 into a relati o nship with Sea Technology ? 

23 A. Yes . At that time ba c k in '85 

24 actually '84, '85 we needed t o d e velop a power 

25 pedestal f o r the marina. It's shore power to ho ok 
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1 up for boats and all that, and back 'in say the first 

2 part of '85 we needed a power pedestal for the 

3 marina, so Bob designed and developed a power 

4 pedestal for that particular marina and that's how 

5 Sea Technology came about, with that particular 

6 power pedestal. 

7 Q. Now, tell me what you did between 1984 

8 and 1989 , just give me a general evolution. 

9 

10 

1 1 

A. Well, I worked for Willoughby Harbor 

and then I went to work f or Sea Technology back in 

'86 , April of '86 full-time, and I worked up till 

12 1989 -- a c tually I worked until lik e '90 -- no. In 

13 19 90 I resigned from Sea Technology and between that 

14 time frame and 1990 I was a production manager at 

15 

16 

Sea Techn o logy. 

Q. When you say production manager what 

17 were your job duties? 

18 A. My job duties was to make sure any work 

19 orders that came in was filled, building the 

20 pedesta ls , just mainly production work. 

21 Q. Tell me, just describe the production 

22 procedure f o r the power pedestal . 

23 A. Ba sically i t consists of parts coming 

24 in , housings that were de ve loped from another 

25 manufa c tur e r and we would place those housings 
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1 together. We would insert the r eceptacles , 

2 breakers , phone , cable T.V. , water, and any 

3 particular special design that might need to be do ne 

4 on the power pedestal. 

5 

6 

Q. 

A. 

Was it complica t ed? 

No . There wasn't an y co mp lica tion to 

7 it at all because everyone has their ow n job t o do , 

8 and, for i n stance, it might take one person maybe 

9 te n minutes to put maybe 20 or 30 receptacle s in the 

10 face plale a nd another perso n wo ul d ins ert the face 

11 plate i nt o the power pedes t al itself and that would 

1 2 take about five minutes o r so, and it was an easy 

13 process because everyone had o n e parti c u lar step 

14 which would take them each abo ut 10 to 1 5 mi nut es to 

15 do . 

16 Q. Where did you get the molds? Tell me 

17 about ho w you got the pedestal there, the things 

18 

19 

that you put into it. We don ' t ha ve one here . 

A . The parts that we get are mainly f r om 

20 Graybar Electric. 

21 Q. Not the parts that go i n to it, the 

22 pedestal itself . 

23 

24 

A . 

Q . 

25 Te c hn ology? 

The pedestal was designed -­

Did y ou manufacture t hat at Sea 
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1 

2 

3 

4 

5 

6 

A. No , not the pedestal. At firs t we did 

manufacture the pedestal at Sea Technology o u t of 

fiberglass and then back in '85, '86 I believe we 

went to Lexan molded material. It' s a plastic 

injection molded material and we got t h at fro m 

Struct u ral Foam. That's in New Jersey and t h ey 

7 s u ppl i ed the halves , the base , and we assemb l ed the 

8 

9 

units aft e r that. 

Q. Was that a patented item , the Sea 

10 Technology power pedestal to you r know l edge? 

11 A. To my knowledge it was a patented 

12 product, yes . 

1 3 Q. Now, did -- was there ever a time wh en 

1 4 Sea Technology ma n ufactured a dock box or did 

15 somebody else manufacture a dock box? 

16 A. Well, we got dock boxes from a variety 

17 of competitors , or not competitors but people who 

18 

19 

20 

2 1 

22 

make dock boxes and we would just maybe cut the 

sides out and add our own features onto the dock 

box . For one insta n ce we bought a dock box and we 

made a top for it and we inserted power pedestal, 

power receptacles, p h one, cable T.V. a n d wa t er i n to 

23 th e dock box. 

24 Q . What's the difference between dock box 

25 and p ower pedestal? 
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1 A. The power pedestal is for shore power 

2 hook-up only and the dock box is mainly a storage 

3 with shore power hook-up . 

4 Q . Did you kn ow of the existence of a 

5 company named Marina Technology during this period 

6 of time , '86 when you were working with Sea 

7 Technology, '86 through 1990? 

8 A. When we were worki ng I would say back 

9 in '89 or so we were having problems paying our 

10 bills and all that. 

Who is we? 1 1 

12 

13 

Q. 

A. Sea Technol ogy . Anyway, we were laid 

off back in '89 . Before let me explain this. 

14 Before that we were ha ving problems a little bit 

15 here and there because we couldn't complete most of 

16 our work orders that were in-house because we didn't 

17 have eno ugh parts , and then at t h e end of '89 we 

18 were laid off for a peri od of two weeks. Then we 

19 came back and Mr. Dively told me that there might be 

20 a pos si bility that we might be laid off again 

2 1 becaus e we didn't have any work but we had some 

22 products that we could deve l op, the power dock box 

23 that h e designed. 

24 Before that back in --before '89, not 

25 before '89 but between April and December of '89, we 
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1 were working down in Poole's Grant for I wou ld say 

2 like maybe four or five hours a day. We would go 

3 d ow n ther e from 4:00 until dusk. 

4 

5 

6 

Grant? 

Q. 

A. 

Who were you working for at Poole's 

Marina Technology. We worked 

7 part-time. 

8 Q. Were you working during business h o urs 

9 of Sea Technology? 

10 A. We worked at Sea Technology -- we 

11 worked for eight hours at Sea Technology, until 

12 3:30, and then we leave from Sea T ec hnology to 

13 

14 

Poole's Grant and we worked for abo ut -- no. We 

traveled for about a half hour and get to Poole's 

15 Grant al 4:00 and we ·wor ked from 4:00 until let's 

16 say 8:30 or so, 8:00. 

17 Q. Anyb ody try to hide this back then ? 

18 

19 

20 

2 1 

A. 

employees 

No. Well, 

who went d own 

I had four Sea Technology 

there with me. 

Q. During that period of time Marina 

Technology was building Poole's Grant, April through 

22 December of 1989, were you also working for Mac 

23 Ingles on the side? 

24 A. Well, we did like, for instance, when 

25 the Willoughby Harbor needed some items replaced in 
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1 the pedestals I to ok maybe two or three people dow n 

2 there and replaced bulbs and we fixed the water 

3 fittings that might have been broken from the 

4 boaters and all that, and there was an instance 

5 where I had two o r three other guys where we went 

6 down to the break water and we would replace some 

7 pile rings and pile rods and all that and we worked 

8 maybe around four or five h o urs down there. 

9 Q. Now, did you d o a n y work for Mac in his 

10 home? 

1 1 A . I we nt down there a couple of times a nd 

12 we - - just me, myself, actually . I was on his boat 

13 and I some times might retrieve his boat well, at 

14 one time I retrieved his boat during a storm. 

15 Q. Up i n the 1990 time frame you tal ked 

16 about the dock box product that Bob Dively had 

17 developed. Did there come a time when you were 

18 working o n the dock box in that 1990 time frame ? 

19 A. Yes. 

20 Q . Tell me about that and what kind of 

21 a cco unting records you kept and why yo u kept them. 

22 A. When we - - as I was exp laini ng to you 

23 bef o r e , we we re laid o ff and we came back after two 

24 weeks of being laid off . We didn't have anything to 

25 d o but Bob Div e ly offere d us an opportun it y where we 

234 

TAYLOE ASSO C IATE S, INC . 



260 
A. Brooks - Direct 

1 could work up to a period of time until Sea 

2 Techno 1 o g y started ·to get some parts in to f i 11 some 

3 of the orders that were in there, but also there 

4 wasn't any orders as well. Anyway, I was told by 

5 Bob bef o re we started the dock boxes to keep a 

6 record of man-hours, parts being used and the amount 

7 of paint and all that being used on the dock box 

8 itself. There was two orders that were in-house 

9 pri or before we left, Shark Island and Dock of the 

10 Bay. Shark Island consisted of dual 50s units which 

11 weren't very complicated to do or keep track after 

12 . partwis e , so I wrote down what we did and all that. 

13 I handed it to Jane and she was supposed to invoice 

14 Marina Technology for this. 

15 During that time of doing the dock 

16 boxes I had maybe three or four people working on 

17 the dock boxes and three or four people working on 

18 Sea T echnology power pedestals at that time, and we 

19 kept everything separated because it's fairly simple 

20 becau se I had o nly like maybe six people, seven 

2 1 people worki ng at that time. At one time Bob had 

22 he came out there and asked me for man - hours being 

23 used on the dock docks and parts being used on the 

24 dock box so basically everything was kept separate. 

25 For one instance, when I delivered some 
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1 units down at Shark Island I was ki nd of really 

2 worried because what happened was I delivered the 

3 units and I got a check for these dock boxes. I 

4 came back and the check was written out to Sea 

5 Technology, so I said , okay , b~fore Bob came back, 

6 before I g o t my b utt chewed, pardon my French, I 

7 called Shark Island, Mr. Hoffman down there, and I 

8 asked him if he cou ld rewrite a check to Marina 

9 

10 

Technology and he said no . I'm not going to do 

that. I was kind of a little worried, so I waited 

11 until Bob got back from a boat show and explained to 

12 him what happened and he said that he would take 

13 

14 

15 

16 

17 

18 

19 

care of it. The reason why I'm saying that is he 

made 

make 

you 

sure 

sure 

Q . 

tried 

A. 

Q. 

that everything was separate. I had to 

that everything was separated. 

Did you ever dest r oy any records when 

to make sure everything was separated? 

No. 

Was it difficult t o keep those things 

20 separated? 

2 1 

22 

23 

24 

25 

in . 

A. No, because there were only two orders 

Shark Island was a dual 50 unit. 

Q. How many at Shark Island, 14? 

A. 1 4 . 

Q. And Dock of the Bay h o w many? 
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1 A. There was a b o u t maybe 15 or · 20, I can't 

2 re ca ll. 

3 Q. So you had to keep it separate for 30 

4 or 4 0 different dock boxes? 

5 A. Right. 

6 Q. During that whole time? 

7 A. Right. 

8 Q . What did you do with the ac count in g 

9 inf o rmation that yo u kept? 

10 A. I g ave it to Jane to i n voice Marina 

11 Technology. 

12 Q. Did there ever come a t ime during this 

13 peri od, an d we 're talking January, Fe bruary , March, 

14 19 90, when you hid any dock boxes? 

15 

1 6 

A . 

Q. 

No. 

Was there ever any r eason f o r you to 

17 hide any dock boxes? 

18 

19 

A . 

Q. 

No . 

Did you ever discuss the dock boxes 

20 with al l t he empl oyees at Sea Technolog y ? 

2 1 A . The discussi o n meaning t he o nly type of 

22 discussion I wo uld do is exp lai n to them h ow to put 

2 3 the dock boxes together. Every one knew there was a 

24 dock box there . 

25 Q. Now, during the time frame '86 to 1990 
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1 was Mr. Ingles there on a regular basis? 

2 A . I would see Mr. Ingles maybe every 

3 other month o r so. 

4 Q. Did there come a time in December, 

5 January, february , March that you saw him more 

6 before Bo b left? 

A. No. 7 

8 

9 

Q . Did y o u ever see a change in his habits 

10 

11 

before Bob left? 

A. No. 

Q . Did there come a time when you learned 

12 that Bob was going to leave Sea Technology? 

13 A. Yes. When he called me into his office 

14 back in April and told me that he was going to be 

15 leaving I was kind of a little worried because I 

16 didn't know where I stood. He was kind o f real ly 

17 pissed o ff about what's been going on with Sea 

18 Technology, and it seems to me I felt as if I wasn't 

19 involved , that it wasn't looking out for me. 

20 

2 1 

22 

23 

24 

give his 

confine 

proper. 

MR. BUGG: This witness 

impressions and conclusi ons . 

is starting to 

If he can 

himself to the facts I think it would be 

THE COURT: I think so, too. Stick to 

25 the facts, Mr. Brooks, and not your opinions . 
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1 

2 

3 

4 

THE WITNESS: When Bob Dively left he 

told me 

tools. 

BY MR . 

to get all his personal belongings, his 

BAYLISS: 

5 Q. Let me go back one second before you 

6 get into that. When did -- you mentioned April. 

7 Bob le f t in March of 1990? 

8 A. Oh , yes, yes. I'm sorry. It's been 

9 two years . 

10 Q. Did he have a conversation with you 

11 before he left or after he left? 

12 

13 

14 

A . Before he left . 

Q. So we've already established I'm 

just helping you chronologically. Before we get 

15 into that part of it; did you disc us s any job 

16 opportunities with Bob during that conversation? 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

A . 

Q. 

A. 

Q. 

No. 

Who were you working for at that point? 

Sea Technology. 

Tell me what Bob told you. 

MR . BUGG: About what? 

THE COURT: Mr. Bugg, I am assuming he 

is going to talk about the time that Mr. Dively told 

him he was going 

MR. 

to leave the corporation . 

BUGG: I would think if Mr. Dively 

23 
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1 said any self-serving statement this witness would 

2 put in would be inadmissible. 

3 

4 

5 

6 

THE COURT: We can let Mr. Dively 

t estify and bring Mr. Brooks back to verify it. 

let Mr. Brooks say it and Mr. Dively verify it. 

MR . BUGG: He can say it. 

7 BY MR . BAYLISS: 

8 Q . During that conversation when you 

or 

9 learned he was leaving what did he tell you at that 

10 point? 

11 A. At that time he told me to get all his 

12 personal belongings together and put it on the truck 

13 so he ca n have them. So what I did was I went out 

14 there 

15 Q. Befo re you tell me what you did, did he 

16 t e ll y o u what his pers ona l bel o ngings were? 

17 

18 

A. 

Q . 

No. I knew. 

He just said personal belongings? 

19 A. His persona l belongings meaning all his 

20 t oo ls that h e brought fr o m home and anyt h ing that he 

2 1 bought p e rs o nally. I kn ew what they were because I 

22 worked fo r him for at th at time six years. 

23 Q. So what did you do when he told you to 

24 do that? 

25 A. What I did was I went to the employees, 
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1 told them what particular items to get, band saws, 

2 table saws, hand saws and all of Marina Techn ology 's 

3 belongings, the h o usings, the tops, the lids and all 

4 that and anything that Marina Technology had paid 

5 for, meaning receptacles, breakers, face plates and 

6 so forth. 

7 Q. Did Mr. Dively ov ersee that or did you 

8 oversee it? 

9 A . I oversaw it. 

10 Q. What did you do with it once yo u told 

11 them what to pick up? 

12 A. I told the workers to put it o n the 

13 truck and deliver it to Williamsburg, in Busch 

14 Corporate Center . 

15 Q. In Williamsburg i s what? 

16 A. M-Tec h. 

17 Q. And what was M-Tech? 

1 8 A. Marina Technology . 

1 9 Q. Now, once you got the equipment there 

20 that y o u just describe d what did you do with it? 

2 1 A. After the truck got t o M-Tech? Well, I 

22 just told the workers Bob gave one of the workers 

23 a key and they placed it inside the building and 

2 4 they ca me back for o ne more truckload, his furniture 

25 and all his s tuff out of the office, his plants and 
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1 so forth. 

2 Q. No w, there came a time when Mr. Di vely 

3 was indicted f o r among o ther things taking 

4 equipment. There were two counts. You are familiar 

5 with that, aren't you? 

6 A . Yes , I am . 

7 Q. Did there co me a time when you were 

8 interviewed by a police investigator ab ou t that 

9 equipment ? 

10 

11 

12 

1 3 

14 

15 

16 

17 

A. 

Q. 

A. 

Q . 

A. 

Q. 

A. 

Q . 

Yes. 

Who was it? 

Mr. Colton . 

Officer Colton? 

Yes, sir. 

Did you · tell him the same thing? 

I told him the same t h ing I told you . 

Did y o u tell Officer Co lton anything 

18 abou t Poole's Grant? 

19 

20 

2 1 

22 

there? 

A. 

Q. 

A. 

I believe he asked me that question. 

Did you tell him about you working 

Oh, I told him he asked me about my 

23 the time that I worked d o wn at Poole's Grant, a nd I 

24 

25 

explained to him what every o ne 

workers tha t I t oo k down there 

242 
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1 we went down there. 

2 Q. Did you discuss with Office r Colton 

3 anything about your accounting that you told us 

4 about Shark Island and Dock of the Bay? 

5 A. It's been two years . I can't -- when I 

6 talked to Officer Colton it was about maybe 20, 30 

7 minutes o r so. 

8 

9 

Q. Would you turn in the exhibit book to 

Exhibit 15, Plaintiff's Exhib i t 15. Have you seen 

10 these before? 

l 1 A . Yes. This is Bob's handwriting. We 

12 were go i ng over man - hours and parts used on Shark 

13 Island and Dock of the Bay and he was just 

14 writing --

15 Q. This is ·information you provided him on 

16 Shark Island and Dock of the Bay? 

17 

18 

MR. BUGG: 

THE COURT: 

Leading the w i tness. 

Please don't lead the 

19 witness, Mr. Bayliss. 

20 BY MR. BAYLISS : 

2 1 

22 

Q. Let me ask you bef ore you turn the 

page, look at the first page. Is that information 

23 acc u rate to the best of your recollection? 

24 

25 

A. 

Q. 

Yes, it is. 

In the hopes o f speeding this along and 
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1 not leading you, the top of it it says 29 pedestals 

2 at $2 75 , what was that related to? Which job was 

3 that? 

4 A. That was Poole's Grant -- no. That was 

5 Dock of the Bay. 

6 Q. And then the bottom down there you have 

7 S hark Island? 

8 A. Yes . 

9 MR . BAYLISS: I would move to introduce 

10 those. 

1 1 MR. BUGG: That's okay, I don't have 

12 any objection. 

13 THE COURT: No problem, right? 

14 MR. BUGG: Right. 

15 THE COURT: Introduced and marked as 

16 Plaintiff's Exhibit Number 15. 

IT (The document referred to was marked by 

18 the Court as Plaintiff's Exhibit 15, and received 

1~ into evidence.) 

20 BY MR. BAYLISS: 

21 Q. The Peli ca n Harbor, are you familiar 

22 with Pelica n Harbor, that order? 

23 A. Yes. 

24 Q . That was an order filled by whom, Sea 

25 Te c hn ology or Mari na Technology? 
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1 

2 

3 

4 April. 

5 

6 

7 

A. 

Q. 

A. 

Q. 

A. 

Q . 

8 Technology? 

9 

10 

1 1 

12 

13 

14 

A. 

Q . 

A. 

Q. 

A . 

15 I have. 

16 

17 

18 BY MR. BUGG: 

19 Q. 

Marina Technology . 

And when did that occur? 

That was end of May -- no -- end of 

Was it before or after Bob h ad left? 

Before -- after Bob Dively left. 

Was it before or after Bob had left Sea 

After. 

And what was Pelican Harbor? 

What was it? 

What kind of job was it? 

It was for dock boxes. 

MR. BAYLISS: Judge, I think that's all 

THE COURT: Cross-examine , Mr . Bugg? 

CROS S -EXAMINATION 

Mr. Brooks, if you could get Exhibit 15 

20 ba c k in fr o nt o f y o u, those notes you said were in 

21 Mr. Dively's handwriting? 

22 

23 

A. 

Q. 

Right. 

You and Mr. Dively sat down and went 

24 over this together? 

25 A. Yes. 
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1 at Po o le's Grant. 

2 Q. There was a time he was wo r king r egula r 

3 h o urs at Sea Tech and off-hours at Poole's Grant? 

4 A. Regular hours me ani n g he was a 

5 part-time worker at Sea Technology . 

6 Q . Now, it's my understanding that the 

7 first you knew a b out this dock box wa s in December 

8 of 1989? 

A. Yes , when I went to Bob' s house and I 9 

10 saw th is dock box t hat he was building . It was 

1 1 actually a mold . 

12 Q . And you had never worked on a dock box 

13 before then ? 

14 A . Yes . I worked o n -- we worked on 

1 5 numerous d ock boxes. 

16 Q . That dock b o x? 

17 A . No . 

18 Q. An d you were in charge of assembling 

1 9 the d ock boxes in the back? 

20 

2 1 

A . 

Q. 

Yes. 

And to assemble those doc k boxes you 

22 u sed s crews and wire o u t of Sea Technology 

23 inventory? 

24 

25 

A. 

Q . 

Yeah . 

And you used the face plates from the 

216 
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1 mold that also went on the dock side or pedestal, 

2 didn't you? 

3 A. Correct. 

4 Q. And they were from Sea Technology 

5 inventory? 

6 A. Correct. You already asked me that 

7 before. 

8 Q. And Bob told you to keep a record and 

9 write it down every day, here are the people who 

10 worked on the dock box and how many hours? 

11 A . Right. 

12 Q. Here are the parts that were used on 

13 the dock box and how many, correct? 

14 A. Correct. 

15 Q. And you ·k ept that rec o rd meticulously, 

16 careful l y, every day? 

17 A. Correct. 

18 Q. And you dec ided who worked on the 

19 boxes, didn't you? 

20 A . Yes. 

2 1 Q . And those ledger sheets that we're 

22 talking about where you kept track of the labor and 

23 materials on the dock boxes 

24 A. Can I explain something? 

THE COURT: I'll let him say 
247 
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something . 

THE WITNESS: 

278 

The dock boxes and the 

power pedestals 

as we all know. 

are two completely different things 

I kept track of the majority of the 

work being used on 

and let's take, 

the dock box . 

for instance, 

All the parts 

receptacles, 

7 breakers, screws and so forth that we used and wire, 

8 it's a sta ndard number of pieces an d parts being 

9 used in these d ock boxes. So all you need to do is 

10 times those amounts times the amount of the items 

l 1 

12 

that were used. Man-hours, it's easy enough because 

I had fo ur people working on th o se dock boxes. 

13 BY MR. BUGG : 

14 Q . I under stand it's simple but every day 

15 you wr o te it dow n ? 

16 A. Yes . 

17 Q. 

18 Hogge? 

19 

20 

2 1 

22 

23 

A. 

Q. 

A . 

just gave 

Q. 

it 

And you gave those sheets to Jane 

Yes . 

And you haven ' t seen them since? 

No. Th ere's a co up le of days where I 

t o her ve rbally. 

But most of the time over those several 

24 mo nths building dock boxes you gave her the written 

25 summar ies? 
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1 Q. And you continu e to work for 

2 Mr. Dively? 

Ye s. 

You work for him now? 

Yes. 

286 

3 

4 

5 

6 

7 

8 

A . 

Q. 

A. 

Q. 

A. 

You work for him at Marina Technology? 

Yes. 

Q. You worked for him whe n it became 

9 M-Tech ? 

10 

1 1 

12 

13 

A. 

Q. 

A. 

Q. 

Yes. 

And what's it called now? 

Innovative Marine. 

Let's talk about these tools. He told 

1 4 you that Friday morning he was leaving, to go back 

there and get his personal tools? 15 

1 6 A. Get all his personal tools and anything 

17 that bel o nged to Marina Technology. 

18 Q . But he didn't tell you what to take? 

19 A. No , because I knew what tools was his 

20 and what was Sea T ec hnology's. 

2 1 Q. And you knew what was his because he 

22 t old you he had paid for it? 

23 

24 

A. 

were used. 

Because I saw him bring it in. They 

They weren't new products or -- like, 

25 for instance, the band saw or table saw or any tools 
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1 with her ? 

2 

3 

T HE COURT: 

----··-

302 

Here he is . 

4 FRIEDA COX, called as a witness by and 

5 on behalf o f the Plaintiff , having been first duly 

6 s wor n , was examined a nd testified as f o ll ows: 

7 

8 DIRECT EXAMINATI ON 

9 BY MR . BAYLISS: 

10 

11 

12 

1 3 

14 

15 

16 

17 

1 8 

19 

t he 

Q . 

ju ry. 

A . 

Q. 

A . 

Q. 

A . 

Q. -

A. 

Q. 

20 Technology? 

21 

22 

A. 

Q . 

Wo uld yo u please state your name for 

Frieda Cox . 

And yo ur occ upati o n ? 

I 'm a h o memaker. 

And h ow ·old are you? 

3 9 • 

Whe r e do you res i d e? 

In Gloucester. 

You at one time worked wit h Sea 

Yes . 

Could you tell the Court what you did 

23 for Sea Technology when you wer e there and wha t you r 

24 j ob duti es were ? 

25 A. I did all the marketi ng and sales for 
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Sea Technology. I did the proposals and all their 

2 pricing and I did all the major boat shows, 

3 international and East Coast. 

4 

5 

6 

7 

Q. 

Technology? 

A. 

Q. 

What period of time were you at Sea 

From '87 to '90. 

1987 to 1990. When did you leave in 

8 1990? 

9 A. In January. 

10 Q. Who was the president of the company 

11 when you left? 

12 

13 

14 

15 

16 

17 

18 

A. Bob Dive ly. 

Q . During that period of time you were 

there did you ever see Mac Ingles over at Sea 

Technology on a r eg ular basis? 

A. Mac was hardly eve r there. 

Q . Did your job duties change during that 

period of time? Did they start doing one thing and 

19 then ch a nge doing another thing? 

20 

2 1 

22 

A . No . 

Q . You said you traveled to boat shows. 

Could you tell me whether you went to any boat shows 

23 where Mac attended? 

24 

25 

A . Yes . I went to a boat show in Florida, 

in Fort Lauderdale. Mac was there and also Julie 

25:1 
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1 Harris whi c h was his secretary was there and Bob 

2 Dively was there and so was I and another 

3 salesperson, Drew Morens. 

4 Q. Did Mac work at the show? 

5 A. No. He came in. We had the booth set 

6 up and he would go look at boats and come back and 

7 put brochures in the booth but he didn't work it . 

8 

9 

10 

11 

12 

13 

Q . 

A. 

Q. 

A. 

her a trip . 

Did Julie work at the show? 

No. 

What was she doing down there? 

It was my understanding that Mac owed 

I don't know why. 

MR. RUSSELL: I object to her 

14 understanding. 

15 BY MR. BAYLISS : 

16 Q . 

17 from? 

18 

19 

20 

A. 

object . 

Where did you get that understandin g 

Julie. 

MR. RUSSELL: Your Honor, I would 

It's asking for hearsay and her 

21 understandings I don't think are appropriate. 

22 MR. BAYLISS: Not offering for the 

23 truth. 

24 THE COURT: Not offering for the truth, 

25 I overrule the objection. Let's get on. 
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1 BY MR. BAYLISS: 

2 Q. Now, were there other boat shows in 

3 which you were in attendance where Mac was there? 

4 A. Yes. I went to a boat show up in Long 

5 Island, New York, Fort Jefferson. Mac was there on 

6 that one and so was Bob and me. 

7 

8 

9 

10 

11 

12 

13 

1 4 

Q. Did Mac work that show? 

A. No , he did not . We wen t o ut to 

dinner . Mac got drunk and that's mainly what he did 

on the boat shows. 

MR. RUSSELL: I object o n relevance. 

THE WITNESS : I'm just telling you what 

happened. 

THE COURT : I overrule t h e objection. 

15 What happened is what happened. 

16 BY MR. BAYLISS : 

17 Q. Now, there's been -- y ou are aware, are 

18 you not, that Bob Dive ly wa s indicted in May of 1990 

19 for six different alleged offenses? 

20 A. Yes. 

2 1 Q . One of those was Poole's Grant . Did 

22 y o u have any involvement, and I would ask you to 

23 turn to Exhibit 5 in the book. Now , I know that's 

24 difficult to r ead but we've gone over this before in 

25 another trial. Can you identify that exhibit, 
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please ? 

A. Yes. 

306 

It's a pr o posal fr o m Sea 

1 

2 

3 Technology t o Ma rina Technology for the pedestals 

4 for Poole's Grant Marina . 

Wh ose signature is on the proposal? 

That's my signa ture. 

5 

6 

7 

Q. 

A . 

Q . What involvement did you ha v e with that 

8 prop osal and how did it come ab o ut? 

9 A. I did this proposal for Bob because Sea 

10 Techn olo g y supplied the pedestals for Poole's Grant. 

11 Q. Did you have any discussions with Mac 

12 ab o ut Poole's Grant during this time frame? 

1 3 A. Mac knew all about Poole's Grant. He 

14 kne w Bob wa s working at P oo le ' s Grant & Marina and 

15 was going along . 

16 

17 

18 

Q. 

A . 

Anything unusual about this proposal? 

No. 

MR . BAYLISS : 

19 as the ne x t exhibit . 

20 

21 

MR . RUSSE LL: 

T HE COU RT: 

22 Plaint if f's Exhibit 5 . 

I mov e to introduce t ha t 

No objection . 

Introduced and mark as 

23 (The document referred t o was mark ed by 

24 the Court as Plaintiff' s Exh ibit 5, and re c ei ved 

25 int o evidence.) 
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1 BY MR. BAYLISS: 

2 Q. Now, there came a time, ma'am, that you 

3 left in January and you said Bob was still there. 

4 Did you learn some time after you left that Bob had 

left the company? 

A. Yes. 

5 

6 

7 

8 

9 

Q . When and how did you learn Bob had l e ft 

the company? 

A. I got a phone call from Mac. It was in 

10 March and the very first thing that Mac said to me 

1 1 when I picked up the phone, he said, "Do you know 

12 what th e son of a bitch has done to me," and I said, 

13 "What," and he said, Bob Dively had resigned from 

14 the company and he didn't know -- he wanted to get 

15 information from me about different jobs and marinas 

16 that were going on and he wanted me to meet him f o r 

17 lunch, which, we set up a time and I met him at 

18 Nick's. 

19 

20 

Q. 

A. 

And when would that have been? 

That was a couple of week s later. 

21 don' t remember exactly . 

22 

23 

24 

Q. 

A. 

Q. 

25 meeting? 

Was i t before Ma y the 7th, 1990? 

Yes. 

And who was in attendance at that 
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1 A. It was Mac and myself. 

2 Q. Would you tell the Court to the best of 

3 your recollection -- I know it's been two years --

4 the discussion you had as it related to Bob Di vely, 

5 the discussion you had with Mac Ingles as it related 

6 to Bob Dively? 

7 A. The conversation I had with Mac that 

8 day at lunch was, it was like Mac was so mad that 

9 Bob had resigned from the company that he told me he 

10 was going to do anything it took t o get back at Bob, 

11 to get even for what he had done to him. He was 

12 going to do everything in his power to take his 

13 house i n King's Mill, that he wo uld put him out of 

14 business within a year and he also told me he would 

15 get back at any employee that worked at Sea 

16 Technol og y that went to work with Bob, h e would get 

17 even with them, and he also said he had Gloucester 

18 County locked up as far as I guess you would say in 

19 his pocket and --

20 

21 

Q . 

A. 

22 can say it. 

23 

24 

25 

repeat. 

Did he use any profanity with you? 

Yes. I'm not sure, Your Honor, if I 

THE COURT : Whatever he said yo u can 

THE WITNESS : He said he would bury the 
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1 fucking bastard if it was the last thing he did. 

2 BY MR. BAYLISS: 

Q . When you had that conversation did 3 

4 you what did you say when he was telling you all 

5 this? 

6 A. I didn't say much. He just about 

7 carried the whole conversation. 

8 Q. What happened after that? Did you have 

9 any more conversations with him after that? 

A. Yes. Mac started calling me on just 10 

11 about an e v ery other day basis. He tried to get me 

12 involved in the whole case as far as saying our 

13 case, we, and us. It was almost like it was Mac and 

14 he wanted someone in with him which would have been 

15 me. 

16 Q. Did there come a time that you were 

17 subpoenaed at the criminal trial? 

18 A. Yes. 

19 Q. And do you remember showing up at the 

20 criminal trial? 

21 A . Yes . 

22 Q. And did there come a time when you had 

23 a conversation with either Mac or Bill Shaw at the 

24 criminal trial? 

25 A. At the criminal trial I think the very 

257 

TAYLOE ASSOCIATES, INC . 



F. Cox - Direct 
310 

1 first day they postponed it or something and then 

2 Mr. Shaw called me into his side o ffice and he asked 

3 me some questions about proposals, if I had t h e 

4 authority to give certain prices and I told him 

5 yes. I didn't want to get involved in any of this 

6 whole entire -- any of this mess, and I told him, I 

7 said, I'm not g o ing to be a good witness for Mac 

8 Ingles in this whole entire thing and I was released 

9 as a witness that day. 

10 Q . Who released you? 

11 

12 

13 

14 

A. 

Q. 

A . 

Q. 

Mr. Shaw. 

So y o u never testified? 

No. 

Did you ever have any conversations 

15 with either Officer Colton or In vesti gator Adams? 

16 

17 

18 

A. 

Q. 

No . 

T h ey were people that wer e involved --

MR. RUSSE LL: If she d idn't have any 

19 conve rs ations with him I don't know --

20 THE COU RT: She may know who was 

21 involved in the investigation without having talked 

22 to them . 

23 MR. RUSSELL: I think that's a proper 

24 question, but I d on' t believe the statements raise d 

25 by Mr . Bayliss was proper . 
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1 THE COURT: The question was did she 

2 know they were involved in the investigation. 

3 MR. RUSSELL: I'm sorry, Your Honor. I 

4 didn't understand. 

5 THE WITNESS: One other thing I would 

6 like to add. Mac called me o n the phone the day 

7 they picked up Bob just to tell me they were going 

8 to pick him up. That's how he was trying to get me 

9 involved in the whole entire thing. 

10 MR. RUSSELL: I object. That's not 

11 responsive to the question. I objected to the 

12 question. 

13 THE COURT: Your objection to the 

14 question to begin with was not sustained because it 

15 was a proper question. This question, however, I 

16 will sustain the objec tion. 

17 MR. BAYLISS: I have no further 

18 questions. 

19 THE COURT: Mr. Russell, you may 

20 cross-examine the witness. 

2 1 CROSS-EXAMINATION 

22 BY MR. RUSSELL: 

23 Q . Good morning, Ms. Cox. I'd like to 

24 switch to the other book, if you would, ma'am, can 

25 you switch to Tab Number 46. Ma' am, now, you did a 
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1 proposal for Marina Technology to sell pedestals 

2 I'm sorry -- for Sea Technology to sell pedestals t o 

3 Marina Technology to use at Poole's Grant? 

A. Correct. 4 

5 

6 

7 

8 

9 

Q. That's the document that was just put 

into evidence by Mr. Bayliss? 

10 

A. 

Q . 

A. 

Q. 

Uh-huh . 

Now, that was in December of 1989? 

Whatever was on that. 

That's the right time frame? Ma'am, 

11 you were a director of Marina Technology, 

12 Incorporated when you did that pr oposal , weren't 

13 you? 

14 

15 

A. 

Q . 

Yes . 

And Tab ·Number 46 is the annual re port 

16 of Mari na Technology, that first page that you have 

17 there and that shows you were a director of Marina 

18 Technology? 

19 MR. BAYLISS: She's admitted it. Asked 

20 a nd a n swered. 

21 BY MR. RUSSELL: 

22 Q. 

23 correct ? 

24 

25 

A. 

Q. 

I'm identifying th e document . Is that 

Yes. 

So when you did the proposal you are 
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1 Sea Technol o gy sales manager, you are Marina 

2 Technology's director. Ma'am , you didn't feel there 

3 was any conflict of interest there at all, did you? 

4 A. No, absolutely not. May I explain 

5 why? 

6 Q. I'm sure Mr. Bayliss can come back and 

7 ask that ques tion. 

8 

9 

10 

1 1 

12 

MR . BAYLISS: Excuse me --

THE COURT: Look, gentlemen, I thought 

we went through yesterday enough. Let 's get on with 

this case. I don't want to keep this jury here 

until next week . Come on. 

13 BY MR. RUSSELL: 

14 Q. Ma'am, can you flip to Tab Number 23A. 

15 Tha t would be the March 7, 1989 Poole's Grant draw 

16 request. It's already in evidence . If you flip to 

17 the second page you will see that you notarized 

18 that, correct? 

19 

20 

2 1 

22 

A. 

Q . 

A . 

Q. 

Correct, 23A at the very bottom? 

Right. 

Right. 

And the stamp says that Mr . Dively 

23 swore to you under oath and swore t o you that the 

24 facts contained in that document were correct? 

25 A. No. The only thing I notarized is his 
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1 

2 

3 

signature. 

Q . 

A. 

4 document. 

5 

6 

7 

Q . 

A. 

Q. 

A n otary doesn't notari ze the document. 

It d o esn't s ay sworn? 

I notarized his signa ture, not this 

It says sworn to before me, correct ? 

Right . 

Now, you are a director of Marina 

8 Technol og y when you did t hat and you were the sales 

9 manager for Sea Technology when y ou did that? 

10 

1 1 qu e sti o n . 

MR. BAYLISS: I object to the 

He has intro duced an exhibit that sa ys 

12 1989 annual report and all of this occ urr e d in ' 88 

13 and he keeps making the st atement she was a dire cto r 

14 in '89. Po ole's Grant occ urred in '88, and if yo u 

15 have some documents that show she was a direct o r in 

16 

17 

'8 8 that's fine. This is an annual report in '8 9 . 

MR. RUSSELL: 

18 1989 . 

19 MR . BAYLISS: 

20 shown h er is '88 . 

2 1 MR . RUSSELL: 

22 dated March 7 , 1989 . 

23 

24 

25 1989 . 

MR. BAYLISS: 

THE COURT: 

Poole 's Grant occurred in 

It is '88 and what y o u've 

23A is the draw reque st 

23 is dated in '88 . 

23A is dated Marc h 7th, 
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1 MR. BAYLISS: The other things he 

2 showed her, Judge, was the proposal which was in 

3 '88. That's the reason I object. 

4 MR. RUSSELL: I don't understand the 

5 objectio n. 

6 THE COURT: I'm not either. The 

7 statement that she was a director was in 1989, 

8 correct? 

9 MR. BAYLISS: Yes, sir. It's dated 

February 14, 19 89 . 10 

11 THE COURT: What else are you talking 

12 

13 

14 

15 

about that he's shown her all? He asked her to turn 

to was 23A. 23A that I'm looking at is dated March 

7,1989. 

MR. BAYLISS: I withdraw the 

16 objection. 

17 BY MR. RUSSELL: 

18 Q. 

19 draw request? 

20 

2 1 

A. 

Q. 

That is Mr . Dively's signature on that 

Yes. 

And it indicates on the draw request 

22 that there was a 25 percent down on the Sea 

23 Technology Docksider pedestals? 

24 A. On this one right here? 

25 Q. Yes , ma'am. Do you see where it says 
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1 order, pedestals? 

2 A. Yeah, o rd e r and deliver all dock -- is 

3 that what you are talking about? 

4 

5 

6 

Q. 

A. 

Q . 

Yes. 

Yes. That's what it says. 

If you look back at your proposal, 

7 ma'am, your proposal to Marina Technology you didn't 

8 ask for a 25 percent deposit, did you? 

9 A. 

10 n ot unusual. 

11 

12 

13 

Q. 

A . 

Q. 

If there's not one on there but t hat's 

You didn't ask for one, did you? 

No . 

Mr. Di ve ly wrote on that document t h er e 

14 was 25 perc e nt d ow n? 

15 

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q . 

deposition 

A. 

Q. 

That's what's down there. 

And you typed that document, correct? 

I'm not sure if I did or not. 

Do you recall testifying in your 

that you pr obab ly did? 

I probably did . This i s in '89. 

Sea Technol o gy did not get a 25 percent 

22 deposit for those pedestals, did it? 

23 

24 

25 

A. 

Q. 

A. 

I don't know . 

You a r e not aware that it did? 

No, I'm not aware of it. 
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1 Q. And you were in charge of invoicing at 

2 the time? 

3 

4 

5 

6 

7 

A. 

Q. 

No . 

You were not in charge of invoicing? 

A. I just did the proposals. I didn ' t 

take c ar e of the invoicing, no. 

Q. Did you tell Mr . Dively that that draw 

8 request he signed under oath was inaccurate? 

A . I explained to you once. I notarized 9 

10 his signature only. I did not read this to see what 

11 I was notarizing. 

12 Q. But you probably typed it. But you 

13 were in charge of boat shows marketing, so you set 

14 up boat shows for Sea Technology? 

15 

16 

17 

A. 

Q. 

A. 

18 set it up. 

19 Q. 

Not all .t h e time. 

Did you do the advertising? 

I did an ad for one of the magazines, I 

And most of the boat shows you were 

20 present at or involved wit h because you were the 

21 marke ting manag er , correct? 

22 A. Most of them unless I had personal 

23 business I had to t ake care of. 

24 Q. And you were the marketing manager up 

25 until the time you left and that was January of 
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1 

2 

3 

19 9 0 1 correct? 

A . Yes. 

Q . Did you ever market these dock boxes 

4 that we're talking about today? 

5 A . I haven't heard anything about dock 

6 boxes we're talking about t oday. 

7 Q. Did yo u ever market Mr . Dively's ne w 

8 dock box in the fall of '89 up through January of 

9 , 9 0? 

A. 

Q . 

No. 

Ma'am, co uld yo u please flip to Tab 

318 

10 

11 

1 2 Number 6, ma'am. Tab Number 6 is a brochure, a one 

11 page brochure that says Sea Technology, Limited and 

14 it's an ad f o r a dock box, co rr ect ? 

15 A. Right . 

16 Q . And you as marketing manager you didn't 

17 prepare that, did you? 

18 

19 

A. 

Q. 

No . 

You never even saw i t before this 

20 litigati o n , did you? 

21 A. Not that I recall, no. 

22 Q. In f a ct, you testified at prior 

23 hearings that you were completely unaware - -

24 MR. BAYLISS: Your Honor, I objec t. 

25 THE COURT: I s u stain the objection. 
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1 If you've got s o mething to impeach her testimony by 

2 prior inconsistent statements get the transcript and 

3 go the proper procedure, Mr . Russell. 

4 MR. RUSSELL: Yes, sir . 

5 BY MR. RUSSELL: 

6 

7 

8 

9 

10 

11 

Q. Ms. Cox, y o u never sa w dock boxes being 

made at Sea Technology in the fall of 1989 or 

January o f 1909, did you? 

A. I don ' t remember that. We had dock 

boxes at Sea Techn o l o gy. If s omebody requested a 

do c k box we would o rder a box fr om the company and 

12 mod ify it as far as putting electrical plugs on it 

13 o r whatever. But yes, there were boxes i n the 

14 warehouse. 

15 

16 

17 

18 

were 

Q. Were you awar e Sea T ec hnology emp l o yees 

building boxes almost exclusively? 

A. No , n ot that I kn ow of , no. 

Q. Ma'am, co uld you flip t o E x hibit 23B 

19 and that is another draw r e quest where Mr. Di ve ly 

20 was asking for mo ney from Poole's Gran t and that's 

2 1 dated May 16, 1989? 

22 

23 

24 

25 

A. 

Q. 

A . 

Q. 

This is dated May 9th. 

And that's a draw r equ est? 

For May 9th, yes . 

Forgive me . Did you type that? 
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1 

z 

3 

A. 

Q. 

A. 

4 back then. 

I'm not sure. 

Might have? 

It's possible , yes. 

3 20 

I don't remember 

5 Q. Now, that shows under the line for the 

6 Sea Technology Docksiders that Mr . Di vely was 

7 charging Poole's Grant a total of some $39,000 for 

8 th ose pedestals, c o rrect? 

A. Yes. 9 

10 Q. And on the second page yo u notarized 

11 again this draw request, co rrect? 

12 

13 

A . 

Q. 

Yes. 

Did you tel l Mr. Di v ely that it was 

14 false beca u se you had -- did you tell him that that 

15 stat e ment was false? . 

16 

17 

18 

19 

20 

A. Why would I tel l him it's false? 

Q. Ma'am , you invoice, you're the one 

did the pr o p osal for Marina Technology and that 

f or some $18,000. You knew $39 , 000 wasn't the 

correct pric e, right? 

that 

was 

21 A. The only thing -- on all of these the 

22 only thing I did was n o tarize his signature . T he 

23 proposal went into the system and if he owed a 

24 deposit that went into another whole department. 

25 This isn't Sea Tech's --
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1 Q. Excuse me, ma'am. That also said 

2 subscribed to before me, correct? 

3 A. Yes. 

4 Q. Now, Ms. Cox, on or about that day 

5 Mr. Dively paid you for your services in typing that 

6 draw request, didn't he? 

7 

8 

9 

question. 

MR . BAYLISS: Object to the form of the 

There's no evidence that she typed it. 

THE COURT: Absolutely not. She said 

10 she may have typed it . 

11 BY MR. RUSSELL: 

12 

13 

Q. 

A. 

Did he pay you for your services? 

For several things. It was several 

14 things as far as typing letters and things like that 

1 5 but I can ' t tell you -exactly what documents . 

16 Q. And those letters would have been 

17 lette r s from Marina Technology, correct? 

18 

19 

A. 

Q. 

Yes. 

And you were the director for Marina 

20 Technology , we know that, correct? 

2 1 A. Yes. 

22 Q. Could you flip to Tab Number 44. That 

23 reflects a payment to you of May 16 , 1989 for $100 

24 for casual labor for Marina Technology, correct? 

25 A . Yes. 
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1 MR. BAYLISS: We'll stipulate that she 

2 was paid. 

3 THE COURT: Let him get through the 

4 questions, please. 

5 BY MR. RUSSELL: 

6 Q. You indicate you got a phone call from 

7 Mr. Ingles in March and he advised you Mr. Dively 

8 left Sea Technology? 

9 

10 

A. 

Q . 

Yes. 

And he wanted informati on about Sea 

11 Tech's customers and clients during that phone call? 

12 

13 

A. 

Q . 

Right. 

And that's all the information he 

14 wanted from you with that phone call? 

15 

16 lunch . 

17 

18 him? 

19 

20 

A. 

Q. 

A. 

Q. 

21 meeting? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

No. He -wanted to meet with me for 

And y ou subsequently had lunch with 

Yes. 

And you didn't make any notes in this 

No. 

He didn't make any notes of it? 

Not that I remember. I don't recall. 

Was anybody else at that lunch meeting? 
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1 A. No. 

2 Q. Basically he was asking you about 

3 customers and jobs, general business con versat ion, 

4 correct? 

A. No. Basically he was running down Bob 5 

6 Dively . That was his main objective for the whole 

7 entire lunch I thought. 

8 Q . He wasn't asking you questions about 

9 what was going on at Sea Technology? 

10 

11 

12 

13 

14 

were? 

A . 

Q. 

A . 

Q. 

Yes . He did ask that. 

And he asked you who the customers 

He asked me about certain customers. 

And he wanted to know about problems 

1 5 with the business so -he could keep the business 

16 going? 

A. He asked me about a job going on in 17 

18 

19 

London and other jobs. I don't remember what the 

names of the marinas were . Evidently the customers 

20 called and they needed inf o rmation and he wasn't 

21 aware of it. 

2 2 Q. And that was the gist of the 

23 conversation was basic business , wasn't it? 

24 

25 

A. 

Q. 

No. 

Ma'am, you remember I took your 
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6 
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deposition on June 27, 1991. It would have been 

almost a year ago . Do you recall that? 

A. 

Q . 

Uh-huh. 

And do you recall me asking you the 

question, " Okay. These jobs, these specific jobs 

you-all discussed at lunch, this was all general 

7 business, it wasn't any implication that 

8 

9 

Mr. Di ve l y --II 

"ANSWER: No. He was asking me what 

10 did I know of this job because this person had 

324 

r l called and they wanted so many units, and if there 

12 was a problem on it and it was very basic business," 

13 and you recall making that answer, correct? 

14 

15 

16 

A. 

Q. 

Uh-huh. 

Now, also during this lunch - -

THE COURT: She is explaining her 

17 answer. 

18 THE WITNESS: There was another lunch. 

19 I don't know which lunch you are referring to . 

20 BY MR. RUSSELL: 

21 

22 

23 

Q. Do you recall making that answer during 

your dep ositio n? 

A. Yes. I'm · also telling you I don't know 

24 which lunch you are referring to. 

25 Q. But when he was talking to you he was 
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1 asking about general. business? 

2 

3 

THE COURT: Mr. Russell, get oriented 

to -- she says there were two lunches. Get her 

4 oriented to which one she is talking about, sir. 

5 BY MR. RUSSELL: 

6 Q . 

7 meeting? 

8 

9 

10 

1 1 

12 

A. 

Q . 

A. 

Q . 

A. 

Was anybody else at the second lunch 

Yes. 

Who? 

Rick. 

Rick Risley? 

Yes, and that one was the one that I 

13 must have misunderstood that you are saying that was 

14 mostly business. If that's the one you are talking 

15 ab o ut, yes, it was mostly about customers and that 

16 one was mostly about business but the first one, no. 

17 

18 

19 

Q. 

A. 

Q. 

So you had two lunch meetings? 

Yes. 

And as far as Mr. Ingles' comments 

20 about Mr. Dively you just felt Mr. Ingles was 

21 blowing off steam? 

22 A. At first I thought that, but he got 

23 very vindictive as far as his statements. 

24 Q. Yo u didn't repeat his comments that he 

25 made about Mr. Dively to anybody, did you? 
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1 A. No . I went home and made a comment to 

2 my husband. 

3 

4 

5 

6 

Q. 

except Mr. 

A . 

Q. 

You didn't repeat them to anybody 

Dively and his lawyers and your husband? 

Correct. That's all I recall. 

It didn't affect your opinion of 

7 Mr . Dively one way or the other, did it? 

8 

9 

10 

A. I was trying to stay out of the whole 

entire situation. But it did affect my thoughts 

ab o ut Dively maybe. I mean, here yo u got somebody 

11 t el ling you they are stealing equipment and stealing 

12 money from the company . 

13 Q. Do you remember me asking you the 

14 qu e stion, ma'am, during your deposition on Page 180 , 

15 "Did anything Mr . Ingles told you, this blowing off 

16 st e am I'll call it , did it affect your opinion one 

17 

18 

19 

20 

way or the other of Mr. Dively," and your answer was 

no. Do you r emember that? 

A. No , I don't remember it. 

Q. You didn't make any notes of this 

21 second meeting either, this second lunch meeting you 

22 are talking about? 

23 

24 

A. 

Q. 

No. 

And you ha ven' t had an y other meetings 

25 with Mr. Ingles present s i nce those two lunch 

274 

TAYL OE ASSOCIATES, INC. 



341 
T. Petty - Direct 

1 MR . RUSS ELL: No, sir. 

2 THE CO URT: Yo u may have a sea t in the 

3 courtroom or you may lea ve. Who's your next 

4 witness? 

5 MR. BA YL ISS: Tom Petty. 

6 

7 TOM PETTY, c a lled as a witness by and 

8 on behalf of th e Plaintiff, was exa min ed and 

9 testifie d as fo llows: 

10 

11 DIRECT EXAMINATION 

1 2 BY M R . B A Y L ·I S S : 

1 3 Q. Good morning, Mr . Petty. Wou ld you 

14 state your name and yo ur occupatio n? 

15 A. Tom Petty, I live in Michigan . I wa s a 

16 deve l oper of real estate . 

17 Q. In tha t capacity, did you have anyt hing 

18 to do with marinas? 

1 9 A. Yes , I d i d. 

20 Q. And did there come a time in that 

21 capacity that you had any dea l ings with Bob Dively 

22 o f S ea T ec hn ology , Limited? 

23 A. That's co rr ec t, I did. 

24 Q . An d wh en would th a t have been? 

25 A. It would have been several years ago 
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1 when we originally met him in the earlier stages of 

2 planning of Newport Bridge Marina and I met him at a 

3 trade show in Miami, Florida. 

Q. Did you ever have any business 4 

5 

6 

7 

relationship with Mr. Dively? 

A. Yes. That was mainly our 

relationship. After a few years of attending 

8 different shows and so forth -- this is a rather 

9 large development and there was a lot of planning 

10 years in front of it and I had probably saw him 

11 several times in Florida and a couple of other 

12 different trad e shows in the area and got involved 

13 with h i m in the product wh ich he was manufa c turing 

14 at that time. 

15 Q . At that -time did you know Mr . Mac 

16 Ingles? 

17 A. No, I had not. I have never met 

18 Mr . Ingles . 

19 Q . Did there come a time when you had any 

20 conversations with an individual by the name of Mac 

21 Ingles? 

22 

23 

24 

A. 

Q. 

A. 

Yes, we had one telephone conversation. 

And when did that occur? 

Oh , it's probably been a year, maybe a 

25 year and a half ago . 
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1 Q. Would you te ll us to the best of your 

2 

3 

4 

5 

6 

recollection what occu rred during that telephone 

conversation? 

A. It was a very brief telephone 

conversation, probably didn't las t a couple of 

minutes. When he had called me he had mentioned 

7 that he had run across my name in expense reports 

8 from Sea Technol o gy and wanted to know -- and 

9 advised me at that time that Mr. Dively was no 

10 longer with Sea Technology and that he was suing 

11 Mr. Dively for fraud and for stealing company 

12 property and that if I was interested in doing any 

13 business with Sea Technology that I would be doing 

14 it through him now. 

15 Q. Had you · had any reason to believe 

16 Mr . Dively had been involved in any stealing from 

17 Sea Technology? 

18 MR. BUGG: I object. That's asking the 

19 witness to speculate on having a reason to believe . 

20 That's asking the grossest --

21 BY MR . BAY LISS: 

22 Q. Let me rephrase it. What was your 

23 impression of Bob Dively's position and business 

24 r elationship with Sea Technology pr i or to that phone 

25 call? 
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1 MR. BUGG : If he knows that's fine, but 

2 not his impression. If he knows what Mr. Dively 's 

3 position was that's fine. 

4 

5 

6 

position was, 

THE COURT: Do you know what his 

Mr. Petty, with Sea Technology? 

THE WITNESS: I had assumed he was the 

7 owner of the company by the way h e represented 

8 himself in a very businesslike manner I might say. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

MR. BUGG: 

THE COURT : 

kno w . 

BY MR. BAYLISS: 

That's not a 

He answered 

proper ans wer . 

it . He doesn't 

Q. What did you tell Mac Ingles when he 

told you the comment that Bob had stole from the 

company? 

A. I really didn't have much comment to 

it. I had said to him, well, when we get to the 

stage of purchasing your product I'll get back with 

you and so forth. It was a very brief 

conversation. 

MR . BAYLISS: I don't have any other 

22 questions. 

23 CROSS-EXAMINATION 

24 BY MR . BUGG: 

25 Q. You are n ot even in the marine business 
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1 anymore, are you? 

2 

3 

4 

5 

6 

A. Yes . I still own all the real estate 

and marina properties and so forth. We have a real 

downturn of the economy in Michigan and 

downturn and it's still there, too . 

Q. So you haven't had occasion 

I mean 

to buy the 

7 kind of products that Mr. Dively sells? 

8 

9 

1 0 

11 

1 2 

13 

14 

15 

16 

17 

A. I never have purchased a pr oduct yet. 

I kind of put everything on the back burner. 

Q. 

A. 

Mr. P etty? 

Because of the economy? 

Yes. 

MR. BUGG: Thanks. 

THE COURT: Any further need for 

MR. BAYLISS: No, sir. 

MR . BUGG: No, s i r. 

T HE COURT: Mr . Petty, you may ha ve a 

18 seat in the courtroom or you may leave, sir. 

19 

20 

2 1 

22 

23 

24 

25 

MR . BAYLISS: Judge, I don't know if 

Mr. Pesch was sworn in . I don't remember if he 

was I know he wasn't here yesterday morning. 

THE COURT: If y o u want to put him back 

on the stand I'll do it . 

MR. BUGG: No , sir . 

th at hi s testimony is t ruthful . 
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1 that he doesn't have to be sworn. 

2 THE COURT: All right, sir. Go ahead. 

3 No problem. Whose your next wi tness? 

4 MR. BAYLISS: Jane Hogge - - well, Jim 

5 Eaton is out there . 

6 MR. RUSSELL: I would like to alert the 

7 Court we also have a witness that would like to go 

8 on and off before noon, very quick witness. 

9 THE COURT: Mr. Eaton, were you sworn 

10 yesterday? 

11 MR. EATON: No , I was not. 

12 

13 JAMES EATON, called as a witness by and 

14 on behalf of the Plaintiff, having been first duly 

15 sworn, was examined and testified as follows : 

16 

17 DIRECT EXAMINATION 

18 BY MR. BAYLISS: 

19 Q . Good morni n g , Mr. Eaton . Would you 

20 please state your name and your current occupation? 

21 A . James W. Eat o n . I ' m a certified public 

22 accountant . 

23 Q. And by whom are you employed? 

24 A. Employed by the Commissioner of 

25 Revenue, City of Chesapeake . 
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1 Q. Have you done any work for 

2 Mr. McClanahan Ingles in the past? 

3 A. Yes, I have. 

4 Q . And what work would t hat be? 

5 A. I did the mo nthly write -up work and the 

6 annual tax returns for Sea Te chnology . 

7 Q. At whose request? 

8 A. Basically when it first started out if 

9 I'm not mistaken I worked at the marina with Bob 

10 Dively, and Bob Dively asked me to do some work for 

11 him at Sea Technology and it evolved from that to 

12 doing it for Sea Technology. 

13 Q. And did the relationship evolve so that 

14 you later were talking more with Mac than Bob? 

A . 

Q. 

A. 

Q . 

Not while Mr . Dively was there. 

Not while Bob was there? 

No. 

Turn if you would to Exhibit 6 -- turn 

15 

16 

17 

18 

19 

20 

to Exhibit 4, not Exhibit 6 . Can you identify that? 

A . That's a Schedule K-1 that goes with a 

21 form 1120S which is the corporate tax return for Sea 

22 Technology. 

23 

24 

25 

Q. 

A. 

Q. 

And who prepared that? 

I did. 

And from whom did you get the 

2 
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1 informati on to prepare it? 

2 

3 

4 

5 

6 

7 

A. I got the information basically at a 

meeting with Mr. Dively and Mr. Ingles at Sea 

Technology. 

Q. 

A. 

Q. 

Both of them were there? 

That's correct. 

And both of them we re there for the 

8 entire me et ing ? 

348 

9 A . As far as I know, yes. That's a long 

10 time ago. 

11 Q. Now, this Schedule K-1, it shows that 

12 shareholder's percentage interest, and by the wa y 

13 it's dated year ending 8-31-88, shareholder's 

14 percentage interest is 50 percent for Dively, 

15 correct? 

16 

17 

A . 

Q . 

Tha t's correct . 

Where did you get the information that 

18 Bob Dively was a 50 percent stockholder, same 

19 meeting? 

20 

2 1 

A. 

Q. 

22 stockholder? 

23 

24 

A . 

Q. 

Th at 's cor re ct . 

Who was the other 50 percent 

Mr. Ingles. 

Did you prepare a K- 1 for Mr . Ingles 

25 j u st like that? 
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A. That's correct . 1 

2 

3 

4 

5 

6 

Q. At that time when Mr . Ingles got your 

K- 1 that you sent him did anyone object and say 

that's wrong, it's not 50 /50? 

A . Not at that time, no. 

Q . And that time would have been o n or 

7 abo u t when when you sent it to them? 

8 

9 

A. Probably the spring of '89. It could 

have even been the summer of '89 . I'm not sur e . 

10 Q. Sometime in the spring or summer of '89 

11 you sent the K-ls out? 

12 

13 

14 

A. 

knowledge . 

Q . 

That's correct , to the best of my 

I'd have to look. This is not dated . 

Now , turn if you would to Exh ibit 6. 

15 Now, you were aware, · were you not, that Mr. Dively 

16 had been indicted in May of 1990? 

17 MR. RUSSELL: Yo ur Honor , I' ve got t o 

18 object for leading. 

19 THE WITNESS: I'm not s ur e . 

20 THE COURT : Rephrase the question. 

21 BY MR . BAYLISS: 

22 Q . Did there ever come a time that you had 

23 any discussions with Mr . Mac Ingles about Bob Dively 

24 and any criminal problems that he had? 

25 A . I became aware that there were some 

283 

TAYLOE ASSO C IATES, INC . 



J. Eat on - Di r ect 
350 

1 c r im inal proce edi n gs , but I can not tell you a date . 

2 Q. Loo king at Exhibit 6, is that your 

3 letter? 

4 A. That 's corr ec t. 

5 Q. It's a brief le tter. Read the letter 

6 into evidence, please. 

7 A. "Mr. Robe rt C. Divel y, 105 William 

8 Allen, Willia ms b urg, Virginia 236 01 , Dea r 

9 Mr . Dively, please be adv i sed that Sea Tech, Limited 

10 has amended the Federal and State inc ome tax returns 

11 for the period ending August 31, 198 8. Th e a mended 

12 return changed your percentage o f t he i nc o me loss 

13 and other Schedule K items from 50 percent to zero 

14 percent. Very truly y o u rs , James W. Ea to n, Jr . " 

15 Q . Was th at consistent with what 

16 Mr . Ingl es a n d Mr . Dively had t o ld you in the 

17 mee tin g that yo u describ e d? 

1 8 A. The original meeting? 

19 Q. Rig ht. 

20 A . No, it's n ot . 

21 Q . We ll , why did you do it? 

22 A. I was informed by Mr . Ingle s t hat t h e 

23 transacti on and I'm not s ure exact l y how i t was 

24 put - - but basically a stock option that Mr . Dively 

25 had h ad not been exercised and that Mr . Ingles was a 
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1 hundred percent owner . 

2 Q. Turn, if you would, to exhibit -- well, 

3 let me ask you one other question. Did you bother 

4 to pick up the phone and call Mr . Dively and tell 

5 him what you were doing or did you just write the 

6 letter? 

7 A. Well, basically I was dealing with Sea 

8 Technology. 

9 Q. I understand, but did you bother --

10 this had a significant tax consequence, didn't it? 

11 A. No, I wrote him a letter. 

12 Q. It had a significant tax consequence? 

13 A. That's correct. 

14 Q . And all you did was write him a letter? 

15 A. That's correct. 

16 Q. And in fact, that letter is dated in 

17 September of 1990? 

18 A . That's correct. 

19 Q. Do you remember when Mr . Ing l es told 

20 you to change it? 

2 1 A. It probably would have been in August 

22 of 1990. 

23 Q. During the time that he told you to 

24 change it, did you have any discussions with 

25 Mr. Ingles about this litigation? 
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1 A . About the litigation? 

2 Q. That was going on between Dively and 

3 Ingles . 

4 A . Not to my knowledge except for the fact 

5 that I knew that it was going on and he mentioned 

6 that the suit was going on . 

7 Q. Turn to Exhibit 18. Can you identify 

8 that? 

9 A. That's the K-1 that's a mirror of the 

10 one that was for Mr. Dively that was originally 

11 prepared for the year ending 8-31-88. 

12 Q. Bear with me and just flip over the 

13 pages as we go. Who prepared that , who prepared the 

14 K-1, sir? 

15 A . I prepared the K-1. 

16 Q. And you said it mirrored, the 

17 inf ormation came from t h e same meeting you are 

18 talking about? 

19 A. That's correct. 

20 Q. Who prepared the next page? 

21 A. I prepared it. 

22 Q. And it reflects Bob Dively as a 50 

23 percent stockholder. Where did you get that 

24 information? 

25 A. From the same meeting . 
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1 Q. Now , flip over t o where you get to 

2 United Metering, the tax return f o r United 

3 Metering. 

4 MR. BUGG: What's the year for that? 

5 MR. BAYLISS: I 8 8 • 

6 BY MR. BAYLISS: 

7 Q. Do you see it? 

8 A. Yes. 

9 Q. Who prepared that? 

10 A. I did. 

11 Q. At whose request ? 

12 A. I'm not sure if it was Mr. Dively or 

1 3 Mr . Ingles. 

14 Q . Turn to Page 3 of that. Line item H2b, 

15 it says percentage stock owned, 50 percent each, who 

16 put that information in there? 

17 A. I put it in there. 

18 Q . Where did you get the information to 

19 put 50/50 on that? 

20 A. I'm not sure whether it was from 

21 Mr. Dively or Mr. Ingles. 

22 Q. Did it come from the same meeting? 

23 A. I don't believe so . I believe that 

24 meeting was purely Sea Technology. 

25 Q. Start flipping until you get to 1986 
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1 tax return for Sea Technology, Limited. 

2 that? 

3 A. T h e f o r m t h a t ' s m a r ked 1 9 8 6 i s f o r t h E~ 

4 year e nd ing 8-31-87. Is that the one? 

5 Q. Yes. T h at would be t h e year precedin~ 

6 all the other tax information we talked about, 

7 righ t ? 

8 A. That's correct . 

9 Q. Who prepared this? 

10 A . I did . 

11 Q . Turn to Page 2. Where did you get the 

12 information that in '87, the year preceding '88 

13 Ingles was a hundred percent owner and Dively was a 

14 zero percent owner? 

15 A. It would ha ve been at the initial 

16 me e ting, what eve r , that I had for Sea Technology to 

17 obtain the basic data for t h e corporation. 

18 Q . So something cha nged between ' 87 and 

19 when you did the '88 return beca u se you changed it 

20 fr om zero and a hundred to 50/50? 

2 1 A . That 's correct . 

22 Q . And that change was disc us sed with y o u ! 

23 I 
i 

with Mr . Ingles and Mr . Dively? 
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1 there is a passthrough of the profit and loss from 

2 the corporation to the shareholders, and at that 

3 point in time I asked how do you want me to 

4 prepare -- who are the exact shareholders, because I 

5 had not seen a n y documentation that would indicate 

6 who owned the corporation. 

7 Q . And my question, sir, though, something 

8 changed between the return you prepared in '87 and 

9 the return you prepared in '88 because in '87 your 

10 

11 

12 

return 

and in 

reflects Ingles is a hundred percent owner 

'88 you reflect 50/50? 

A. Somewhere during the conversations with 

13 Mr . Dively I was informed that in effect he was 

14 going to be or through his contributions to the 

15 corpo ration was going to be come a 50 percent owner . 

16 Q . You said Mr. Dively , that was your 

17 meeti ng with Mr. Dively and Mr . Ingles? 

18 A . No . This was earlier. 

19 Q. Did there come a time when you had a 

20 mee ting with Ingles and Dively? 

21 A. Yes . 

22 

23 

24 

Q. 

l e ading . 

25 witness. 

Did Ingles voice any 

MR. RUSSELL: I ha ve to object to 

I understood that Mr. Eat o n was his 
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1 THE COURT: Ladies and gent 1 em en , takE~ 

2 a walk in the jury room for a minute. 

3 (The jury withdr ew from the courtroom. 

4 THE COURT: Mr. Russell, you may be 

5 technically correct in ob jecting to all of this , but 

6 all you are doing is wastin g time about this 

7 matter. 

8 MR. RUSSELL: My apol o gies to the 

9 Court , Your Honor. However, Mr. Eaton does no t seem 

10 to be giving Mr. Bayliss the answer he wants an d he 

11 is pounding and pounding again and it's leading and 

12 I ha v e t o object. 

13 THE COURT: I understand that and I 

14 will sustain your objections, but we'll be here 

15 until next week if you keep o n doing it because all 

16 he is going to do is rephrase the question . And you 

17 are going to get the same answer that he gets from 

18 asking this one . 

19 MR. RUSSELL: I think there comes a 

20 point where counsel has to stick wi th the answer he 

2 1 got. 

22 THE COURT: Yo u follow the same 

' I 
I 
I 

23 procedure, s ir . What's sauce for the goose is sauce I 
24 f or the gander . 

25 MR. RUSSELL: Yes, sir. 
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1 

2 

THE COURT: Let's get on with the trial 

o f this case. Let's move on . Bring the jury back . 

3 (The jury was returned to the 

4 courtroom.) 

5 T HE COURT: Mr. Bayliss , will you try 

6 to refrain from asking questions that are leading? 

7 

8 

9 

BY MR. 

MR . BAYL I SS: Yes , sir. 

BAYLISS: 

Q. During your meeting with Mr . Ingles and 

10 Mr. Dively for preparation of the '88 return , do you 

11 recall any problems that were raised by Mr. I n gles 

12 about anything that went on in that meeting? 

13 

14 

A. 

Q . 

At that time, n o , sir . 

Now, that same form you are looking at, 

15 o n Page 2 of that fo~m where in '87, not '88, you'v e 

16 got Ingl es having $204,000 in inco me and Dively 

17 

18 

19 

$147,000 in income. Do you remember that? 

A. 

Q. 

That's correct. 

Do you remember the nature of that 

20 discussion w i th Mr. Ingles about why he mad e more 

21 money? 

22 A . I did not approach that. Basically 

23 this data ca me from check stubs and bank statements. 

24 

25 

Q . 

A. 

Did you look into it? 

Did I ask why one got more than the 
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1 other? 

2 Q. Yes, sir. 

3 A. No, I did not. 

4 Q. Now, in September of 1990 when you 

5 wrote Mr. Dively the letter saying that it was beirg 

6 changed from a hundred -- from 50/50 to zero and a 

7 hundred, who were you representing at that time? 

8 A. Sea Technology . 

9 Q. And before then Mr. Dively to the best 

10 of your knowledge was a 50 percent owner, right? 

1 1 A. That's correct. 

12 Q. Did that have any tax impact on either 

13 party? 

14 A. It had a tax impact on both parties and 

15 there was another letter that went with the amended 

16 return that went from 50 to a hundred and zero that 

17 explained that there would be tax implications on 

18 both Mr. Ingles and Mr. Dively, and since I was 

19 writing to Sea Technology I stated that Mr . Dively 

20 should b e informed of this change. 

2 1 Q. But you didn't call Mr. Dively? 

22 A. I did not call Mr. Dively, no. 

23 Q. And you talked to Mr. Ingles about it? 

24 A. I sent him the letter with the change 

25 with the amended return. Probably I can't -- un de r 
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1 oath I could not say that I specifically addressed 

2 that matter two years ago with Mr. Dively. 

3 MR . BAYLISS: That's all I have, 

4 Judge. 

5 CROSS-EXAMINATION 

6 BY MR . RUSSELL: 

7 Q. Good morning , Mr. Eaton. You basically 

8 did the accounting work for Sea Technology from 1986 

9 all the way through 199 0? 

10 A. I believe it started in '87 but I could 

11 be mistaken. 

12 Q. Fair enough. And you were provided 

13 with inventory, payables a nd recei vab les by 

14 Mr. Dively while he was there, correct? 

15 

1 6 

A. 

Q. 

That's Gorrect. 

These K-1 statements that Mr. Bayliss 

17 has shown the jury, the 50/50 K- 1 statements, they 

18 were never filed with th e IRS to the best of your 

19 knowledge, were they? 

20 A . I cannot attest whether they were or 

21 not. I forwarded the tax return to Sea Technology 

22 and I can't say whether or not it was filed with the 

23 Internal Revenue Service. 

24 Q. Your best knowledge is they weren't , 

25 correct? 
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MR. RUSSELL: Your Honor, I tried to 

tell yo u there were jurors behind me . 

please. 

I asked you, 

THE COURT : You did not say that to 

me. 

MR. RUSSELL: I'm sorry, Your Honor. 

7 That is my recollection. 

8 

9 

THE COURT: If that is your 

recollection, you did not say that to me. Let's get 

10 out and finish this case. 

11 

12 

13 

14 

15 

(The jury returned to the courtroom.) 

THE COURT : Who's your next witness? 

MR. BAYLISS: Miles Booth . 

MILES BOOTH, called as a witness by and 

16 on behalf of the Pla in tiff, having been first duly 

17 sworn, was examined and testified as follows : 

18 

19 DIRECT EXAMINATION 

20 BY MR. BAYLISS: 

2 1 

22 

23 

24 

Q. 

for you . 

Mr. Booth , I just have a few questi o ns 

Would you please state your name and your 

o c c upa t ion. 

A. Miles Booth. I'm a manager for 

25 Benchmark Plastics now . 
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1 Q . And prior to Benchmark Plastics by who m 

2 were you e mploy ed? 

A. Salt Mars h Industries. 3 

4 Q. And did you have a bus iness 

5 relationship with Sea Technology? 

6 

7 

8 

9 

10 

11 

with 

A. 

Q. 

A. 

Q. 

Mari na 

A. 

Q. 

A. 

Yes, we did . 

Did you know Bob Dively? 

Yes. 

Did you have a business 

Technology? 

Yes. 

Did you know Mac Ingles? 

Yes . 

relati on ship 

12 

13 

14 

15 

16 

17 

Q. And was that during 1987, '88 , '89 and 

'90? 

A . Yes. 

Q . Now, did there come a time , sir 

18 before I get to that , briefly tell me what that 

19 business relat i onship was with Sea Technology and 

20 what it was with Marina Technology? 

21 A. We are in the fiberglass business. We 

22 build assorted fiberglass products, and Mr . Dively 

23 came to us with several projects associated with 

24 dock boxes and parts therefore, and when we were 

25 doing business with Sea Technology we built a number 
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1 of dock box lids was the last job we did for them, 

2 and then in December Mr. Dively came up with a new 

3 design box for us to build and we built molds for 

4 that and then produced about I think it was 

5 somewhere around 270 or so. 

6 Q. And the redesigned box, who did you 

7 invoice for that? 

8 

9 

1 0· 

1 1 

A . T h·e too 1 in g work was invoiced to Mar i r a 

Technology and the production work was to the same 

company. 

Q. So for the new box it was invoiced to 

12 Marina Technology? 

13 

14 

15 

16 

A. 

Q. 

A . 

Q . 

Uh-huh. 

Prior to that who did you invoice? 

Sea Technology. 

Now, d i d there come a time at some 

1 7 p o i n t t h a t yo u 1 e a r ned t h a t M r . D i v e 1 y w a s n o 1 o n g e :::-

1 8 wit h Sea Technology? 

19 

20 

2 1 

A. 

Q . 

A. 

Yes . 

How did you learn that? 

I had been told by Bob that this was a 

22 separate pro jec t and was his project, not a Sea 

2 3 T e c h n o 1 o g y p r o j e c t . A t o n e p o i n t i n M a r c h I b e 1 i e v E~ 

24 it was Mr. Dively -- I called down there and talk ed 

to Jane and she said that Bob would set up his new I 

L_----------------------------~~~---------------------------___j 
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1 outfit in Williamsburg. 

2 Q. Now, did there c o me a t i me after that 

3 that y o u sp o ke with Mr. Ingles about Bob Dively? 

4 A. Mr. In g les came into my office one 

5 aftern o on and wanted to see whatever business we had 

6 been d o ing with Sea Technology and --

7 Q . Tell me when that would have been 

8 appr o x i ma tely. 

9 A. 

10 I belie v e. 

11 

12 

13 

14 

15 

Q. 

A. 

Q. 

A . 

Q. 

That would have been sometime in April, 

Of 1 990? 

1990, yes 

1990? 

1990. 

'89 -- yeah, '90. 

At that ·POint in time did y o u have an y 

16 d i s c us sio ns with Mac Ingl e s ab o ut Bo b Di v ely ? 

17 A. Mr. Ingles came in and said that 

18 Mr. Dively had taken his property and t h at he was a 

19 crook and he was going to put him in jail and that 

20 he would li k e t o ha v e wh a tever records we had, and I 

21 said , we haven't done anything wrong. 

22 Q. At that point did y o u h ave a business 

23 relati o nship with Marina Technology and Bob Dively? 

24 A. Ye s, we did. We were building parts 

25 f o r them on a daily basis . 
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1 MR . BAYLISS: That's al l I ha ve. 

2 CROSS-EXAMINATION 

3 BY MR . BUGG: 

4 Q . Mr . Booth, could you get in front of 

5 you a book called the defendant's exhibits . Flip 

6 over to Tab Number 43 if you would . 43 is yo ur 

7 co mpany' s statement to Marina Techno log y for makin g 

8 these dock boxes , the pie c es for the dock boxes; i s 

9 that right? 

10 A. That's correct. 

11 Q. And it shows invoice on from 5-21 -90, 

12 the earlies t one; is that right? The fourth item 

13 down, $5 , 787 .50 ? 

14 A. That's the ea rl ie st invoice shown on 

1 5 this p a rti c ular statement, not necessarily the 

16 earliest in vo ice that was made to Marina Technology. 

17 Q . This thing wasn't paid , was it? 

18 A. These are the ope n accounts, yeah. 

19 Q. And, in fact, you brought suit against 

20 Marina Technology, Inc o rp o ra ted for not paying t hat 

21 bill, didn't you? 

22 A. I did not , but Salt Marsh Industries 

23 did after I left. 
I 
I 
I 

24 

25 

in fact, Salt Ma rsh Indus tr i es gotj1 

a judgment against Marina Technology for n ot paying 

2~8 

Q. And, 
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1 the bill th at was submitted starting way back in May 

2 of 1990 for building the dock box, right ? 

3 A. To the best of my k nowle dge , they did. 

4 Q. Flip over to 22B . Do you have that in 

5 front of you? 

6 A . Yes . 

7 Q . That's an ord er from the Circuit Court 

8 of the City o f Williamsburg? 

9 

10 

A . 

Q. 

That ' s the first time I've seen it . 

Salt Marsh Industries versus Marina 

11 Technolog y , Incorp o rated ? 

12 

13 

A . 

Q. 

Yeah. 

Look down at the bottom. It looks like 

14 the company got a judgment against Mr . Dively's 

15 company for $16,653, ·right? 

l 6 

17 

A. 

Q. 

So it would appear. 

And that's for n o t payi ng the bil l for 

18 the dock boxes? 

19 

2 0 

A . 

Q. 

That is correct. 

Now, when Mr. Ingl es made this 

21 stateme nt to you that didn't have any effect o n your 

22 opinion of Bo b Dively, did it? 

23 A . No. 

24 Q. In fact, your opinion of Bob Dively 

25 already wasn 't very good , was it? 
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1 A. My opinion of Bob Div e ly was n ot b ad 

2 and it still isn't. 

3 Q. But it doesn't p ay t he bills? 

4 

5 

6 

7 

A. 

8 witness? 

Neith er does Mr. Ingles. 

MR. BAYLIS S : That's all I ha v e. 

MR. BUGG: That's all I have . 

T HE COURT: Any further need for the 

MR. BAYLISS: No, sir. 

MR. BUGG: No, sir . 

THE COURT: Who's your next witness? 

MR. BAYLISS: Jane Ho gge. 

MR . BUGG : You r Hono r, I f o rgot to 

9 

10 

11 

12 

13 

14 intro du ce those l a st two exhibits. I apologize . 

15 T he o rder was Exhibit 22B. 

16 THE COURT: Introduced and marked as 

17 Defendant's Exhi bit 228 . 

381 

18 (T h e document ref erred t o was marked b ~r 

19 the Co urt as Defenda n t' s Exhibit 228 , and r eceived 

20 into evidence.) 

2 1 

22 

MR . BUGG : 

minutes , Your Ho n or . 

I'll find it in a few 

Here i t is, Your Ho nor . 

23 Exhibit 43. 

24 

25 

THE COURT : Exhibi t 43 intr o du ced and 

Defendant's Exhi bit Number 43. J 
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1 (The document referred to was marked by 

2 the Court as Defendant's Exhibit 43, and received 

3 into evidence.) 

4 

5 JANE HOGGE , called as a witness by and 

6 on behalf of the Plaintiff, havi ng been first duly 

7 sworn, was exami ned and testif ied as follows: 

8 

9 

10 

1 1 

BY MR . BAYLISS: 

Q . Ms. 

DIRECT EXAMINATION 

Hogge, would you please state your 

12 name and your address . 

13 A. Jane Evans Kemp Hogge, Route 4, Box 

14 807, Hayes, Virginia. 

15 

16 

17 

Q. 

A. 

Q . 

And how .old are you, ma'am? 

47. 

Back in the mid '80s we'll go back t o 

18 that time frame, could you tell me what you did? 

19 A . In December of 1985 I went to work for 

20 Sea Technology . 

2 1 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

And who hired you? 

Robert Dively. 

Had you known Mr. Dively before then? 

No . 

Had you known Mr. Ingles before then? 
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1 A . Yes . I had known him previously as an 

2 attorney in Gloucester when I worked at the 

3 Treasurer's Office in Gloucester. 

4 Q . And where did you -- where did you li~· e 

5 back then? 

6 A. I lived at the same place, in 

7 Gloucester. 

8 Q. Are you married? 

9 A. Yes . 

10 Q . What were y o ur job duties when you went 

11 to work for Sea Technology? 

12 A. Basically when I went to work in 1985 

13 it was just as a receptionist and typist, t o answer 

14 the ph o ne and to do typing, proposals, that type of 

15 thing. 

16. Q . And at that time who was in the 

17 administration portion of the Sea Tec hn ology 

18 business? Who worked in the office? 

19 A . No one but me. 

20 Q . During the '85 to 1990 time frame would 

21 yo u tell us abo ut what you did and other people that 

22 came on in the administration part in the office? 

23 A . The business eventually evolved into 
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wh ere it n eeded mor e office help . Ms . Cox was hiredj 

was hired as a salesperson and later on another lady 
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1 to do the accounting and invoicing and I was to do 

2 just the purchasing and order entry to the back. 

3 This was over a period of the next four years as the 

4 business grew. 

5 Q. During that period of time where you 

6 just described, how often would you see Mac Ingles 

7 at the business? 

8 A. On an average probably maybe once every 

9 two months. 

10 Q. And what would he be doing there when 

11 he would come over? 

12 A. At the times that I saw him there he 

13 would be there to talk to Mr. Dively about something 

14 to do with the business. I nev er really knew what 

15 they were talking a bout. 

16 Q. Based on what you saw on a day-to-day 

17 basis, did Mr . Ingles have anything to do wit h the 

18 operation of the business? 

19 A. In the beginning I didn't even know 

20 that he was a part of the business for about six 

21 months because I thought I was working for 

22 Mr . Dively. I didn't know there was anyone else 

23 involved. As far as day-to-day operations I 

24 answered directly to Mr. Dively and had li mited 

25 conversations with Mr. Ingles . 
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1 Q. Skip to the '89, '90 t i me frame. Would 

2 you describe just generally the business of Sea 

3 Technology, the good, bad, high, low, that type of 

4 information? 

5 A. I think probably it peaked in the 

6 latter part of 1988, and during the period of '89 

7 the number of orders started to decline and we 

8 didn't ha ve as busy a time as we had h ad 

9 previously. I think that was probably due to the 

10 basic overa ll mark et , but as for the Docksider 

11 product we were not selling as many as we had been , 

12 and I basically - - the overall atmosphere, the 

13 business was not good. We had problems paying bill3 

14 and creditors were calling quite frequently towards 

15 the e n d of '89. 

16 Q. When you had problems paying the bills 

17 and creditors were calling how did you get your 

18 bills paid? 

19 A. Well, at that particular time Ms. Pell ~ 

20 was handling most of that. I would have to deal 

21 with it when I would call someone to order parts o r 

22 whatnot and then there would be either they would 

23 say something about the account being overdue or 

24 they would want to put us on COD basis . I 
i 

Q. Did anyone else pay any of the bills? 
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1 A. We would frequently have things that 

2 would come in COD and Mr. Dively would write a check 

3 from Marina Technology to pay for those parts . 

4 Q. You say Marina Technology, what was 

5 that? 

6 A. That was a c o mpany that Mr. Dively had 

7 started. I'm not really sure of the exact date. I 

8 think it was sometime in early '89 when he was doing 

9 a marina down in Hampton. 

10 Q. Was Marina Technology a secret around 

11 there? 

12 A. No. I don't believe so. Everyone 

13 there knew about it. 

14 Q. During there came a time when Bob 

15 left the business. Do you remember that? 

16 A. The first part of March of 1990. 

17 Q. When was the first time that you 

18 learned Bob was going to be leaving the business? 

19 A. I knew that things were not good. I 

20 knew h e was n o t happy there , but as far as knowing 

21 exactly when he was going to leave he called me one 

22 day and told me that he had resigned and he wasn't 

23 coming back to the company. 

24 Q . You say he ca lled you one day. We've 

25 introduced an ex hibit. Do you have the plaintiff's 
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exhibit book in front of 

A. Yes, I do . 

307 

you? 

Q . Turn 

a letter dated --

if you would to Exhibit 13. It 's 

I think you might have the wrong 

5 book. I simply show that to you to orient you t o 

6 y o ur chr ono l ogy. Did he call you before or afte r 

7 March the 9th, 1990? 

8 A. I really believe it was either on the 

9 9th or after the 9th. I can't remembe r the exact 

10 date. 

11 Q. Prior to that phone call had you had 

· 1 2 any discussions with M r . Dive 1 y about anything a bo ut. 

13 his future employment? 

14 

15 

1 6 

17 

18 

19 

A. No. 

Q. About lea ving , about going to work witt 

him o r an ythi ng ? 

A. No . I didn' t know there was anywhere 

to go to work other than I where I was. 

Q. Now, after Bob had left did you ha ve a 

20 running number o f co n ver sa t i ons with Mr. Dively 

21 

22 

about the business of 

A . I ca ll e d 

Sea Te chno logy? 

him seve ral times regardin g 

23 pe o ple that were trying to r eac h him on the phone. 

24 He c alle d me and gave me the phone number where he 

25 would be. He called me one day and told me that he 

3 
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1 had installed a fax and asked me to se nd him a fax 

2 or just anything at all to see whether it worked o r 

3 not. I had people calling there all day long 

4 looking for answers, either pe op le that needed plans 

5 to be done or people that needed questions regarding 

6 pedestals, marina electrical, things like that and I 

7 couldn't help them and he was the only person I knew 

8 that could. 

9 Q. During that period of time that you 

10 remained at Sea Technology were those calls on a 

11 regular basis? 

12 A. I can't say on a regular basis. Th ey 

13 were probably maybe at least o nce a day. 

14 

15 

Q. Did you ever have any discussions right 

around the time Bob left with Bob about employment 

16 opportun ities for you? 

17 A. No. I didn't discuss any employment 

18 opportunities with him until after I had left Sea 

19 

20 

2 1 

22 

23 

24 

25 

Technology. 

Q. 

A . 

When did you leave Sea Technology? 

I believe it was the 19th of Ma rch. 

was a Monday that I left my resignation there . 

believ e it was the 19 th. 

Q. Why did you leave Sea Technology? 

A. Well, basically because I couldn't 
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1 stand it there anymore. I had been there in the 

2 office by myself with no help for about three 

3 weeks. P r i o r t o t h e t i me M r . D i v e 1 y 1 e f t , M s . P e 1 1 ~ ; 

4 had left, Ms . Cox had been injured and she was out 

5 of there and there was no one in the office but me. 

6 When Mr . Dively left I took about two weeks of that 

7 and that was all I could stand. I had basically 

8 everything to do and I just didn't wan t to be there 

9 anymore. 

10 Q. Did there come a time when you had any 

11 conversations with Mr. Ingles about your leaving ? 

12 A. Yes. He had told me that he was going 

13 to keep the business going and he had told me that 

14 he was going to bring a Mr . Risley in to help run 

15 the company and I think that was on a Friday that I 

16 d ec ided that I was going to leave because I 

17 basically did not want to stay there and ha v e to 

18 work f or him . Friday I made the decision I was 

19 going to leave. 

20 Q. Now , turn if you would to Exhibit 15. 

21 There's two pages there. Have yo u ever seen that 

22 before? 

23 A. Yes. 

24 Q. Would you tell me what it is? 

25 A. It's a list of parts and labor that 

308 

TAYLOE ASSOCIATES, INC. 



390 
J. Hogge - Direct 

1 Mr . Dively asked me to invoice Mar ina Technology and 

2 there was just basica l ly the parts and pedestals o n 

3 the first page and the second page is just basic 

4 parts. 

5 Q. There's s ome scribbling on the re and 

6 some changes, is any of that your handwriting? 

7 A. Yes. Mr . Dively had listed o ut what he 

8 th o ught the prices were and I went back and changed 

9 them as to what the actual co s t was fo r the 

10 individual parts. 

1 1 Q. Did you do t hat with his supervision or 

12 did you do that o n your own? 

I did it on my ow n. 13 

14 

A. 

Q. And when did you do t ha t, before or 

15 after you left Sea Technology? 

16 

1 7 

18 

1 9 

20 

A . 

Q . 

information 

A. 

to Dock of 

Before. 

What jobs did t his 

pertain to? 

The t op part of the 

the Bay marina . It's 

acco untin g 

first page applies 

the labor up at the 

21 very top of the page and ri ght under it is list ing 

22 

23 

24 

25 

the 29 

pay Sea 

are the 

listing 

pedestals that Marina Technology was going to 

Techno l ogy fo r. Then the next par t of it 

basic parts that went into the dock boxes 

out their costs. Then down below it he's 

TAYLOE ASSOCIATES, IN C . 



391 
J. Hogge - Direct 

1 listed out Shark Island and then I went through and 

2 put th e prices there for the recep tacles and 

3 breakers that we used on the Shark Island doc k 

4 boxes. 

5 Q. Why would you be invo ici ng Marina 

6 Technology for the se? 

7 A. Because some of these parts, the parts 

8 h e re, had been purchased by Sea Technology and 

9 Marina Technology was pa y ing -- was going to pay Sea 

10 Techn ology back for the parts that we re used to 

11 build the Marina Technology dock boxes. 

12 Q. Now, turn if you would to Exhibit 16 . 

13 Can you identify that, please? 

14 A . This is the listing of things that 

15 needed to be invoiced and parts that needed to be 

16 ordered. This is something I prepared the weekend 

17 after I decided to lea ve Sea Technology. I took the 

18 necessary files home to prepare this list and then 

19 brought them back on Sunday and left them and this 

20 list on my desk. 

21 Q. Now, why didn't you prepare the 

22 invoices yourself? Why did you just prepare the 

23 list? j 
I 

24 

25 

I A. Basically as busy as I had been I 

L 
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1 had tried to do was to answer the phone and get out 

2 proposals for Sea Technology because people were 

3 calling and I guess I figured if you cou l d get the 

4 business in you could get the invoices o u t. 

5 

6 

Q. 

Exhibit 16. 

Now, turn if you would to Page 4 of 

At the bottom there are two entries, 

7 Marina Technology and Marina Technology? 

8 

9 

10 

A. 

Q. 

A. 

Uh-huh . 

Would you tell me what that is? 

That is where I had left -- I had 

11 attached a list to this --

12 Q. Now, the list was attached . Would you 

13 look at Exhibit 15? 

14 A . Yes. Those two pages were the list o f 

15 parts that I attached to my list of things to be 

16 invoiced. 

Q . Now, the top of Page 4 says shipments 1 7 

18 

19 

that need invoicing . What did y o u mean by that? 

A . Just that, in other words , these were 

20 things tha t had go ne o ut the door that needed t o be 

21 invoi ced. 

22 Q. Now, did you ever discuss with Mac 

23 Ingles or anyone in Mac In gles' office the nature of 

24 what you had done with this memo, and if so tell us 

25 what you said and when it was done? 
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1 A. Well, as I said that Monday followi ng 

2 this weekend I went to Sea Technology and left my 

3 resign a ti o n on my desk. I had already -- Sunda y I 

4 had pr ev iously left this list and the files when I 

5 went back. Monday morning I had to go and open the 

6 door and let the pe o ple in the back in because th ere 

7 was n o one else to let them in. I left my 

8 resignati o n and my keys on my desk. 

9 I received phone calls from Mr. Ingles 

10 and from his secretary, Jo Payne. I did not want to 

11 talk t o Mr. Ingles because I knew he wanted me t o 

12 

13 

14 

come back and I didn't want to go back. He came to 

my door Tuesday morning to ask me to come back and 

got dressed and went back up to t he office and was 

15 there o n Tuesday and · I d o n't think I basical l y 

16 explained this list to him that morning but I did 

17 discuss it with his secretary , Jo Payne, at a later 

[ 

18 date because she called me at home later in the week 

1 9 a s k i n g me a b o u t d i f f e r e n t t h i n g s o n h e r e , p a r t s t h a 1: 

20 had been ordered and orders that were coming in. 

21 Q . Did anyone ask you about the invoicing 

22 of Marina Technolog y? Did Mac Ingles ever ask you 

23 ab out inv o icing Mar ina Technology? 

24 

25 

A. 

Q. 

No. 

Were you trying t o hide anything here? 
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A. 

Q . 

A. 

No. 

Where did you leave that me mo? 

Because these were - -

No. I said where did you leave it? 

On my desk. 

Was it hidden o n your desk? 

394 

1 

2 

3 

4 

5 

6 

7 

Q. 

A. 

Q . 

A. No. It was there with my resignation 

8 and my k e ys. 

9 MR. BAYLISS: I mo ve to introduce 16. 

10 THE COURT : Intr oduced and marked as 

11 Plaintiff ' s Exhibit 16. 

12 (The document referred to was marked by 

13 the Court as Plaintiff's Exhibit 16, and received 

14 int o evidence.) 

15 BY MR . BAYL I SS : 

16 

17 

Q. Yo u said you too k some papers home o n 

Friday a nd br o ught them back o n Sunday . Was there 

1 8 e v er any time , Ms . Hog ge, that yo u ever took 

19 anything t hat didn't belong to yo u out of the 

20 o ffi ces o f Sea Technology? 

2 1 A. Just the fil es that I would t a ke to 

22 work on over the weekends but I would brin g them 

23 back . 

Q . Did you ever t ake the m after yo u l eft 24 

25 Sea Tech n o l o gy full-time? Did you take th e files 
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1 with you? 

2 A. No. I brought all the files back that 

3 I had Sunday. 

4 Q. How did you have those boxes when you 

5 brought them back? 

6 A. Well, I don't remember even having any 

7 boxes because there weren't that many files. I had 

8 them in my arms. When I left Sunday I had boxes 

9 that had my books and children's pictures and 

10 plants. I had been there for ove r five years so I 

11 did have a few items there. 

12 Q. Did there come a time, ma'am, when yo u 

13 became employed with Bob Dive ly at Mari na 

14 Technology? 

15 

16 

A. 

Q. 

Yes . 

And tell us when that wa s in relation 

17 to when you left Sea Techn olo gy. 

18 

19 

20 

A. I left -- that was a Monday that I left 

my resignation. Tuesday I went back to Sea 

Technology and stayed there that day. The next day , 

21 on Wednesday, I can't remember if I stayed home. 

22 Anyway at some point in time, the latter part of 

23 that week I went to Williamsburg to see Mr . Dively 

24 and he did advise me that th ere was a positi on 

25 available if I was interested, but he said that they 
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1 weren't really that busy right n ow and it wasn't any 

2 

3 

4 

need to come to work right away. But the point is 

didn't stay at home because the phone kept ringing 

and I was being constantly called either by 

I 

5 Mr . Ingles or by his secretary so I just stayed away 

6 from home. 

7 Q . All right. There came a time you 

8 became aware Mr. Dively had been indicted? 

9 

10 

A. 

Q . 

Yes. 

Did you give a statement to anyone from 

11 the Commonwealth's Attorney's Office or from anyone 

12 from the police, state police or Gloucester County? 

13 A. There was a state police investigator 

14 that came to my home after Mr. Dively had been 

15 indicted. 

16 Q . 

17 Colton? 

18 

19 

20 

A. 

Q. 

A. 

The state police, was that Officer 

Yes, it was. 

Tell me what you told Officer Colton. 

I basically told him what had gone on 

21 in the company, that I was under the impression that 

22 Mr. Dively and Mr. Ingles owned the co mpany 

23 together, Mr. Dively resigned from the company and 

24 left, and I didn't understand why he had been 

25 indicted because he hadn't really taken anything 
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1 that - -

2 MR. BUGG: Your Ho nor, she's talking 

3 about her impressions n ow and I don't think she is 

4 relating exact ly what she told Officer Colto n. 

5 THE COURT: Do you remember what you 

6 told the of ficer exactly, Ms . Hogge? 

7 THE WITNESS: Exactly, no, sir, not 

8 word f or word . 

9 BY MR. BAYLISS: 

10 Q. To the best of your r ecollection tell 

11 me wha t you told Officer Co l ton. I know you don't 

12 remember word for word . 

13 A. Well, just what I said, that I was 

14 und e r the impression that Mr. Dively and Mr . Ingl e s 

15 ow n ed the compa ny together an d he didn't seem to 

16 think that I was right . That was what he said. He 

17 asked me what had gone on in the co mpany. He asked 

18 me about the different jobs that Mr. Dively had beer. 

19 indicted on , Shark Island and Dock of the Bay. He 

20 asked me about Poo le 's Grant , and I related what 

21 information I knew to him about those particular 

22 jobs. 

23 Q. Did you give him any information ab ou t 

24 y o ur mem o? 

25 A. Yes, I did. I told h im that I had left 
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1 instructions there to have Ma rina Technology 

2 invoiced for parts . 

3 Q. Did he ask you about Pelican Harbor? 

4 A. I believe he did . 

5 Q . Do you know anything about Pelican 

6 Harbor? 

7 A. Yes. I kn ow tha t's a job that was 

8 exclusively dock boxes. 

9 Q. Do you know when that job came about, 

10 before or after Bob left? 

1 1 A. After. The job was built in 

12 Williamsburg. 

13 Q. Did anyone from Mr . Ingles' office 

14 after Mr. Colton had interviewed you did anyone from 

15 Mr. Ingles' off ice or Mr . Ingles himself come to try 

16 t o interview more facts you might know about the 

17 jobs that Mr. Dively had been indicted on? 

18 

19 

20 Judge. 

A. No. 

MR. BAYLISS: Th at' s all I have, 

21 CROSS-EXAMINATION 

22 BY MR. BUGG: 

23 Q. Ms . Hogge, a week after Mr . Dively left 

24 Sea Technology you left and went over to 

25 Williamsburg and went to work f o r him, is that 
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right, roughly a week and a half, something like 

2 that? 

3 3 9 

A . I t h i n k i t w a s a b o u t t w o we e k s or m o r E~ • 

Q. 

A. 

Q. 

And that was at Marina Technology? 

That's correct. 

And then Marin a Technology folded and 

7 it became M-Te ch; ~s that correct? 

8 A . Well , the two companies produced 

9 something different. 

Q. You began working for M-Tech and 

stopped worki ng for Marina Technology but you were 

12 in the same place, right? 

13 A. Same place, yes. 

H Q. And recently you stopped working f or 

15 M-Te c h and it became · Innovative Mari ne in the same 

16 place? 

17 

18 

A . 

Q . 

That's right . 

And you still have been working for 

19 Mr. Dively through all three of those compa ni es? 

20 

2 1 

A. 

Q. 

Yes. 

That last week after Mr. Dively left 

22 and before you left did you have a telephone 

23 conversation with Miles Booth? 

24 

25 

A. 

Q. 

I really don't remember. 

You know who Miles Booth is? 
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1 anything going on at Sea Technol o gy the first two 

2 weeks of March that would use up 600 breakers and 

J 600 re ceptacles? 

4 A. I didn't say order. I said stock needs 

5 to be checked . 

6 Q. My question is was there anything going 

7 on those two weeks that would cause the company to 

8 use up 600 breakers and 600 receptacles? 

9 A . No. 

Q. Now, you decided to resign I think you 

said on March 16th which was that Friday? 

A. Yes . 

Q . And that's a week after Mr. Dively 

left? 

A. It's a week in numbers but it was a lot 

longer than a week if you were there. 

Q. You talked to Mr . Dively and to his 

lawyers th at day , didn't you? 

A . That day? 

Q. That Friday, the 16th, the Friday that 

you decided to resign. 

A. I possibly talked t o Mr. Dively . I 

don't know about his lawyers. 

Q . You did not talk to his lawyers? 

THE COURT: She didn't say that, 
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Mr. Bugg. 

408 

MR. BUGG: 

did or didn't. 

I j u s t w a n t t o k n ow i f s h e· 

THE COURT: She said I talked to 

Mr. Dively . I don't know about his lawyers. That 

was her answer, sir. 

BY MR. BUGG: 

Q. And you took these files home with yo 1 

on Fr iday to work on? 

A. Yes. 

Q . And y o u brought them back on Sunday 

afternoon? 

A. Afternoon, yes. 

Q . And that Sunday afternoon while you 

were there Mr. Ingles came into the office? 

A. That's correct . 

Q . And you spoke with him? 

A. Yes . 

Q . And you told him you were just getting 

ready for the n ext week? 

A . I told him I was trying to get some 

things straight . 

Q . Now , that's th e only S unday you were in 

that office that entire year, wasn 't it, of 1990 ? 

A. I don't know. Pr o bably the only 
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Sunday, yes. 

Q. Certainly the only Sunday you were 

there in March? 

A. Yes. 

409 

Q. And this one time in the aftern oon you 

say is the only time you were in there that day? 

A . Excuse me? 

"Q. This one time that you were at Sea 

Technology Sunday afternoon when Mr. Ingles came to 

the office is the only time you were there that day? 

A. Yes. 

Q. You weren't there early that morning? 

A. No. 

Q. You didn't take any records out of the 

building that morning? 

A . No . 

Q . You didn't take anyt hing o ut of the 

building that morning? 

A. No. 

Q. Did you talk t o Mr. Dively on th e 

teleph o n e that S unday before y o u brought the rec ords 

back? 

A. I don't remember. 

Q. In fact , didn't you talk to him three 

5 times, at 9:00, 10:30 and 11 : 30 in the morning that 
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Sunday morning before you took th e records back? 

A. I · don't kn ow . 

Q. You remember testifying in an earlier 

case? 

A. Yes, I did. 

Q. And I asked you that same question, did 

you talk to Mr. Dively --
.. :_ 

MR. BAYLISS: If you want to do it, do 

it the right way. 

MR. BUGG: I'll be glad to. 

BY MR. BUGG: 

Q. My question to you, "Now , how about 

Sunday, March the 18th, the day you took the re cords 

back to Sea Technology, did you talk to Mr . Dively 

that day" 

MR. BAYLISS: What page? 

BY MR. BUGG: 

Q. 57, your answer, "I don't -- not that I 

remember." Is that your testimony? 

A. You are reading it. It must be. 

MR. BAYLISS: Your Honor , I have to 

object to that whole line. It's the same thing she 

just said. I don't know why he rea d it in 

evidence. 

THE COURT: I don't either . It's what 
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she just testified to previous l y. 

BY MR. BUGG: 

Q. Your home number is 642 - 3197? 

A. Yes. 

Q. And Mr. Dively's home telephone number 

is 253-1986? 

A. Correc;:.t. 

Q. Marina Technology's telephone number is 

220-5500? 

A. Yes . 

Q. 220-3835, that wa& the other line? 

A. I believe so . There are rollover 

number s. I never can remember t h ose . 

Q. Now, you testified about some telephone 

conversations that you had with Mr. Dively during 

that week after he left and bef o re you left and you 

said there were at least one a day? 

A . I don't know how many there were a 

day. I said there were at least one a day. 

Q. Let me read you your earlier 

testimony. Now, this is 57 , "That last week before 

yo u l eft -- we started to talk about this did 

Mr. Dively call you at Sea Technology?" 

"ANSWER: I be 1-i e·v e h e d i d . I don't 

remember the gist of the conversati o n, but I mean , I 
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had people calling there asking f o r him and I did 

not at some point I did not kn o w what t o tell 

them . I mean, they were asking f o r his technical 

informati o n and whatnot and I had no one to direct 

them to." 

"QUESTION: S o y o u t a 1 k e d t o M r . D i v e :. y 

one time that week but you don't remember the 

substance of what you talked to him about?" 

"ANSWER : No . There was, as I said, c 

lot of confusion there and I'm not reall y sure what 

the conversation was ." Is that your testimony? 

A. It must be, sir . You just read it to 

me . 

Q. One conversation with Mr . Dively? 

MR. BAYLISS: That is absolutely 

th at is not what that said and that is 

inappr o priate. 

THE COURT: 

too, Mr. Bugg. 

MR. BUGG: 

THE COURT: 

the way it was p osed . 

BY MR. BUGG: 

I think it's inappropriate, 

That's the way I read it. 

The way you read it is not 

Q . During that week 1 M r . Dive 1 y c a 11 e d you 

at home? 

31.7G 

TAYL OE ASSOCIATES, INC. 



413 
J. Hogge - Cross 

A. I don't remember. 

Q . Wel l, in fact --

A. It's very possible. 

Q. He called you on Saturday -- Monday, 

the 12th, Saturday the lOth, Tuesday the 13th , 

Wed nesda y the 14th, and Friday the 16th twice, does 

that sound right, Ms. Hogge? 

Mr. Bugg , I don't know. This was two 

and a half years ago and you are reading from a list 

there so I only h ave to assume that maybe those are 

phone records and that is the dates of the phone 

calls, but I can't remember every phone call. 

Q. Turn to Exhibit 65. 

MR . BAYLISS: If these are phone 

records we will stipulate the phone records. 

Whatever they say is whatever they are. 

MR. BUGG: With that stipulation I 

would offer in Defendant's Exhibit --

MR. BAYLISS : The phone records I 

stipulate. You ha ve something attached to the phone 

records. 

I'm not going to stipulate to that. 

I'm not go ing stipulate to a return of memorandum 

within their firm. 

MR. BUGG: Your Hon o r, this is a list 
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that has the various telephone cal l s on it as 

opposed to -- it's abstracted from a long te le ph o ne 

bill and I think it would be helpful to the jury to 

see those rather than having t o pl ow through this 

long telephone bill and that's the document on top. 

Mr. Bayliss objects to a two line phrase across the 

top of the document which we will be glad to strike . . 

out . 

MR. BAYLISS: I haven ' t checked the 

memo, don't know who prepared it, don't know if it'~ 

accurate. 

THE COURT: You are talkin g about th e 

very first page at the top? 

MR. BAYLISS : Yes, sir . 

THE COURT: You will strike that out . 

MR . BUGG: I have no object i on t o 

striking it out and I move for its admission . 

THE COURT: It will be introduced as 

Defendant's Exhibit 65. 

(The document refe r r ed to was marked by 

the Co urt as Defendant's Exhibit 65, and received 

into evidence.) 

MR. BUGG : It's 65A. 

THE COURT : Mi ne just has 65 . 

MR . BUGG : 65 . I'm corrected, Your 

31.7 J. 
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Honor. 

BY MR. BUGG: 

Q. Let's talk about your memo, Ms . Hogge, 

this list that you prepared. You prepared that on 

March the 17th? 

A. The list? 

Q. Yes. 

A. Yes, sometime over the weekend. 

Q. And you left it on your desk on Sunday; 

is that correct? 

A. Yes. 

Q . And it's your testimony that on Tuesday 

when y o u came back and worked for the day it was 

still right in the middle of the desk? 

A. It was still there, yes. 

Q. Now, if you would fli p over to Exhibit 

Number 64. That's yo ur resignation letter . Would 

you read, ma'am, from your resignation letter of 

March 19th, 1990 the second paragraph -- read the 

whole thing. It's a short letter . 

A. It's just basically my name and 

address . " Mr. Ingles, the situation at Sea 

Technology has become unbearabl e during the last few 

weeks and is not good for me both physically or 

mentally. I must resign and get myself together, 
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and as b ad as I need to work I cannot bear the 

thought of working any longer at Sea Tech no l ogy 

under these co nditions with you and Mr. Risley. I 

think I have left things so that someo ne ma y 

continue o n for as l ong as p oss ible. The p etty c ash 

is in my bottom left -hand draw e r. The Coke money is 

in th e file drawer _jn Trudy's o ff ice . I have spent 

many h o urs o n this decisi o n and it is not 

negoti a ble. Please se nd my last c h e ck to me . " 

Q. The petty cas h is in the bottom d r awe r 

and the Coke money is in the f t le drawer? 

A. Yes . 

Q . T hat's your resignati o n lett e r? 

A. Yes, it is. 

Q. Now, when Mr . Ris ley came that Tues day 

and Mr . Ingles wa s there did you tell either one o f 

them th a t 29 pedestals h ad been shipped t o Dock of 

the Bay but hadn't b ee n invoiced yet? 

A. Did I tell them? 

Q. Yes, ma'am. Did y o u tel l t h em? 

A. No. 

Q. Did you tell them t h at Ma rin a 

Techn ology had gotten COD payment for the pedestals 

but n o payment had b ee n made t o S ea Technology for 

those pedestals, f o r those 29 o r any pedestals? 
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A. No. 

Q . Mr. Dively's n ote that was hooked to 

yo u r memorandum doesn't say anything about Dock of 

the Bay, does it? 

A. I don't think it li sts the name itself . 

Q. It just says 29 pedestals? 

A . That's cp r rect. 

Q. Now, the notes from Mr . Dively that you 

looked at just a moment ago you said they were 

attached to your list; is that correct? 

A. That's correct . 

Q . What did yo u do, did you staple th em 

together ? 

A. Yes , I did. 

Q. You t ook all the pag es of your list and 

you took the two pages of Mr. Div ely's notes, one of 

which you made some cha n ges on and you stapled all 

that package together and you left it in the middle 

of your desk; is that correct? 

A. Yes. 

MR. BUGG : Could I see t h e Co urt' s copy 

of that exhibit, the one that Mr . Dively wrote 

what's the number? 

MR. BAYLISS : 15. 

BY MR. BUGG: 
31.7L 
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Q. Ms . Hogge, if you could get Plaintiff's 

Exhibit 15 in front of you, your copy might be hard 

to read but the date up in th e upper right-hand 

corner 3-1 -90, that's your writing, isn't it? 

A. Yes. I believe that 's the date that I 

wrote on it. 

Q . And some o f these· changes where the 

numbers have been changed is y our writing? 

A. Yes . 

Q . Look in the upper left-hand co rner it 

looks lik e it used t o say 2.5 weeks of labor and 

it ' s b ee n ch ang e d to 1.5 weeks of labor . Is that a 

c han ge you made? 

A . Yes. 

Q . And you ·made it th ere at Sea Technology 

before you left? 

A . Yes . 

Q . This change in t he lower right-hand 

corner where it says $11,511.75 has been struck 

through and $11,400 . 95; is that your writing? 

A . Yes. 

Q. You made that change? 

A. Yes. 

Q. And you mad~ that cha nge at Sea 

Technology when you made all these other changes? 

31.7M 

TAYLOE ASSOCIATE S , I NC. 



; 
·- - -------------. ·-----..~rrn--•= .. silii'MIIIIIo'ljjj;Nbiiii'JMIIPMP" illl .... _f tO.M ... --- 'fir ·:·- • 

-y • . 

4 19 
J. Hogge - Cross 

A. Yes. 

Q. Now, when yo u finished making the 

changes that are on this document and you stapled it 

to your memo, did you make any copies of it? 

A. Did I make any c o pies of it? 

Q. Yes. 

A. I don~t remember. 

Q. You didn't take a copy with you, did 

you? 

A. No. The original that I had -- I gave 

Mr. Dively a copy when he ga v e·me the list to make 

the invoices. 

Q. You gave Mr . Dively --

A. So Mr. Dively had all of the paperwork 

from Marina T ec hnology with him and when he gave me 

this as parts and asked me to invoice Sea Technology 

he kept a copy of each. 

Q. So what you are telling me is when 

Mr. Dively hand ed you the original of this document 

before any of your chang e s wer e mad e you made a c o py 

of it and gave it back t o him? 

A. No. I gave him a copy after the 

changes because I wanted him t o know that the 

pricing that he had on there was in correct . 

Q. So you made all these changes on the 
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o riginal , made a copy and gave it to Mr . Dively? 

A . Yes . 

Q. And then you l e ft it on your desk , 

stapled to the back of your memo? 

A. I l e ft a copy wi th it, yes. 

Q. If you wo uld ge t the other book back in 

fro n t of yo u, it's _t;.he s ame pie ce of paper but 

there ' s another o ne I w.a n t yo u to 1 o o k ·at , 1 o o k at 

Number 61 . You .w ill fli p ove r and see Number 61. 

Have you got that one in fro nt of you? 

A. Yes. 

Q . Flip over t o Tab Number 618, just a few 

pages ove r . That o ught to be a document e n titled 

Monies owed Sea Techno l ogy for Mater ia l s and /or 

Lab o r. Have yo u got ·t he right one? 

A . Uh-huh . 

Q . And that's a document yo u prepared, 

didn't you? 

A . Yes . 

Q . And you prepared that because 

Mr . Div e ly asked you t o prepare a p iece o f paper 

listing all the monies th at Ma ri na Technol ogy owed 

to Sea T ec hn o l ogy for Poole's Grant, Shark Island 

and Dock o f the Bay , right? 

A . Yes, sir . 
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Q. Look at Shark Island and Dock of the 

Bay. They're the two that Number 61 is supposed to 

reflect an accounting for; is that right? 

A. Yes . 

Q. Number 61 is supposed to be all the 

labor and all the parts for the d o ck boxes that went 

to Shark Island an~ Poole's Grant plus the 29 

pedestals -- I'm sorry - - that went to Shark Island 
;. 

and Dock of the Bay plus the 29 pedestals that went 

to Dock of the Bay? 

A. Yes . 

Q. Look back at Number 61B, the numbers o f 

Shark Island and Dock of the Bay, the $4,195 and 

some cents and $12 , 365 and some cents, aren't they? 

A. Uh-huh. · 

Q. Take my word they total $16,560. Does 

that look right? 

A . Yes . 

Q. And the difference between that and 

your corrected total o n 61 is $5,15 1 ; is that 

correct? 

A. That's wha t it l ooks like, yes. 

Q. You do book work, don't you? 

A. Very limited . 

Q . But it isn't close, is it? 
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A. No, it isn't , but it's n o t the same 

thing. This is a listing of parts and when this 

seco nd one was done it's material and labor after 

going over the whole job and ma king sure that 

everything that was owed Sea Technology was billed 

and if Mr. Dively came up with owing more money to 

Sea Technology tha~ Sea Technology says then I thirk 

it would be more the better jor Mr. Ingles. 

Q. No, it 's more · money than Mr. Dively and 

you said o n this memorand um --

MR. BAYLISS: He's arg uing with the 

witness. Objection . 

BY MR . BUGG: 

Q. This piece of pap er was supposed to be 

an accounting for all the materials and all t h e 

labor and the pedestals used for Dock of the Bay and 

Shark Island? 

A . Yes. 

Q . And it came to $11,4 00? 

A. Except there was another lit tle piece 

of paper that was supposed to be attached to it, the 

second piece of paper that was atta c hed. 

Q. The six hundred and s ome dollars? 

A. I don't kn ow h o w much it was. 

Q. That was the one you re fe rred t o as see 
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attached on your list? 

A . Yes. 

Q. That was the $738? 

A. I assume so . I can't remember how much 

it was but I know there was another list of parts . 

Q. You agree with me, don't you , that the 

invoice that the~ pedestals that went to Dock of 

t he Bay should have been . separately invoiced from 

Sea Technology to Mar i na . Technology when Marina 

Technology took t h e pedestals to take them up to 

Dock of the Bay? 

A . Could you ask me that again? 

Q. I'll start over again. The way the 

operation worked at Sea Technology, Ms. Hogge, is if 

you get an order in and the people in the back room 

make the order and it's ready to be shipped then yo u 

invoice it when you ship it; isn't that right? 

A. Yes . 

Q. And when the pedestals went out of Sea 

Technol o gy to Dock of the Bay that wasn ' t done. Sea 

Technology did not invoice Marina Technology , did 

it? 

A. No . 

Q. Didn't you ~now that was wrong? 

A. It was listed on the stuff t o be 
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invoiced. 

Q. Didn't you know it was wrong no t to 

invoice it when it was done li ke the other jobs from 

your eight years experience? 

A . No, and I d o n't have e ight ye ars of 

experience. 

Q. You know what COD means, cash on 

delivery? 

A. Yes, I do. 

Q. It means whe n your prod uct gets t o the 

job site the person that's buy~ng it i s going to 

give you a check f o r the produc t before yo u dri v e 

away, right ? 

A. That's right. 

Q. Yo ur man taking the pr o duct up t here is 

going to come back with the mon ey or he isn' t go i ng 

to lea v e the produ c t, that's COD, right? 

A. Right . 

Q. And y o u knew Dock of the Bay was COD, 

didn't y ou? 

A. Yes. 

Q. You knew that Shark I s land was COD? 

A. Th at's correct. 

Q. You knew that the mo ne y was pa id for 

those two orders when the o rder s went out in 
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February and both of them were in February, didn't 

you? 

A. I believe so. I'm n ot real sure on the 

dates. 

Q. You knew some of that money was Sea 

Tech's , didn ' t you, for parts and material and for 

the pedestals? 

.. 
A. No, I didn't, becaus-e i t was invoiced 

t h r o u g h M a r i n a T e c h n o 1 o g y\. 

' Q. You didn ' t think any o f that money that 

was coming from Dock of the Bay should have been 

paid to Sea Technology? 

A. No , because the proposal that went out 

went out showing dock boxes a nd Docksiders on it. 

Q. You ordered payts and inventory for 

b o th the pedestal s and the dock boxes , didn't you? 

A. Yes, I did. 

Q. And for the most part the inventory 

used on the dock boxes is the same used on the 

pedestals? 

A. Most of the electrical is, yes. 

Q. Do you know Mr . Brooks, he works at the 

sa me company as you do and h as f or some years? 

A . Yes . 

Q. He was the production manager ba ck at 
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the back at S ea Te chnology? 

A. Yes. 

Q . He didn't eve r bring you writt en 

rec ords showing you, h e re's who wo r ked o n the dock 

box, here's how many hours of labo r and here are the 

parts and inventory used on the d ock box , he never 

did that , did he? 

. 
A. Are y o u asking me o r te lling me? 

Q . Yes, ma 'am, I'm askin g you. 
~ 

A. He gave me some re cords of what went ou 

in the back but most o f it he dealt directly with 

Mr. Dively because they kept the labor part of it 

s:traight. He was to give Mr. Dively a listing of 

h ow many hours it t ook to construct the dock box. 

Q. Ms . Hogge, Mr . Brooks never brought you 

writ ten records of hours worked and materials used 

on t he dock boxes at Sea T e ch? 

A. I ca n't say th at he d idn ' t, no, because 

we tal ked about it continually and most of it went 

through Mr . Di vely. At tha t tim e Mr . Dively was 

handlin g most of everything for Marina Tech n ology. 

He as k e d me to orde r some parts for Mar ina 

Technol ogy with the explicit ins t r uctions that they 

were to be paid for by Marina Techn o logy . 

Q. Let me re ad you som e of your te stimony 
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fr o m f our months ag o , Ms. Hogge, 6 6, "QUESTION: 

While you were at Sea Technology, Sea Technology 

employees were building Marina Technology dock boxes 

in the back, Mr . Brooks was the production 

supervisor, wasn't he?" 

"ANSWER: Yes." 

"QUES.'riON : Did h e hand you on a weekly 

bas is some ki n d of journal that kept track of who 
0 

worked on the dock boxes and ho~ many hours they 

worked on the d ock boxes and what p arts they used on 

the dock boxes?" 

"ANSWER : Most of that was rea l ly 

handled between he and Mr . Dively . " 

"QUESTION : So your a ns we r is no, 

Mr. Brooks didn't hand you every week a writte n 

journal of those things?" 

"ANSWER: That's correct." 

"QUESTION: In fact, you never saw any 

Brooks' written journal of those t hings?" 

"ANSWER: No ." 

Do you remember those questions and 

answers? 

A. No . 

Q. You don ' t disagree with your testimony 

from f our months ago, do you? 
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A. No. I think that's what I said. 

Q. You never saw any written records frcm 

Mr . Brooks? 

A. I have seen records from Mr. Brooks tut 

I have n o t seen any journal with hours o n it. 

Q. Ms . Hogge, Mr. Dively made a loan to 

your husband , didn ~ t he? 

A. Yes, he did. 

Q. Do you remember how much it was? 

A. Yes . 

Q. It was $500, wasn / t i t? 

A . Yes. 

Q. And you've testified that was for the 

purchase of a wo rk boat ? 

A. That's cor rect. 

Q. It hasn't been paid back , has it? 

A. Not to date, no. 

Q . Flip over to 63 if you wou ld. Do you 

hav e t hat o n e in front of you, Ms . Hogge? 

A . Yes, I do. 

Q. That's a check written by Marina 

Technology, Incorporated to Bruce Ho gge? 

A . That's correct . 

Q . Bruce Hogge is your husb and? 

A. Yes . 
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Q. It says down there for casual labor 1 is 

that correct 1 lower left - hand corner? 

A . That's what it looks l i ke. 

Q . The other picture on there is the back 

of the check . That's your signatur e 1 is n't it ? 

A. That's my signa~ure below my husband's 1 

yes. 

. 
Q. 

/ 
It says Bruce Hogge and then your 

signatur e and your social security number? 

A. That's co rr ect . 

Q. And you cashed it and put it in your 

a cco unt 1 correct? 

A. I don't know that's what I did be ca use 

th e mo n ey was used t o purchase the boat . I cash e d 

it probably and gav e ·him the cash . 

Q . Tell t h e jury t he date of t he c he ck . 

A. Th e che c k is dated 3-16. 

Q . Th e ch eck i s dated 3-16-90? 

A. Uh-huh. 

Q. That was the Friday you decided to 

resign fr om Sea Technology? 

A . T hat's the Friday. 

Q . That was the Fr id ay tha t you took t he 

re cords h o me f r o m Sea Te c hn o logy to wo r k on them 

over the weekend? 

avx 
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A. That's correct. 

Q . That was the Friday of the weekend th a t 

you created the mem o that we talked about? 

A. That's the same we ekend, yes. 

MR. BUGG: I move the admission of 63. 

THE COURT: \ Introduced and marked as 

Defendant's Exhibit Number 63. 

(The document referred to was marked by 

the Court as Defendant's Exhibit 63, and received 

into e vidence.) 

MR. BUGG: I would.also like to move in 

Exhibit Numb er 64 which is the resignation letter . 

I don't think I did that. 

THE COURT : Introduced and mark as 

Defendan t's Exhibit Num b er 64. 

(The document referred to was marked b y 

the Court as Defendant's Exhibit 64 , and received 

into evidence. 

BY MR . BUGG : 

Q. Ms . Hogge, y o u a re a co nv icted fe lo n , 

aren't you? 

A. That's correct. 

Q . Yo u were con v i c ted o f em b e z z 1 i n g o f t h E· 

Treasur e r's Offic e o f James City Co unty, wer e y o u 

not? 
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1 A. That's correct. As a matter of fact, 

2 it was in Judge Carneal's court. 

3 REDIRECT EXAMINATION 

4 BY MR. BAYLISS: 

5 

6 on 

Q. Let me ask you first, we talked about 

the examination that yo u stayed away from your 

7 phone, were you afrai d of Mr. Ingles? 

8 

9 

A. 

Q. 

Well, yes. 

Now, turn to Exhibit Number 12. 

10 Mr. Bugg showed you an exhibit that showed mon ies 

11 due from Marina Technology to Sea Technology, and 

12 one of them was Poole 's Grant . Have you e ve r seen 

13 Exhibit 12 before? 

14 MR. BUGG: I did not go into the issue 

15 of this exhibit o n my examinati o n whatsoeve r. 

16 

1 7 

MR. BAYLISS: 

THE COURT: 

Judge, he put it in. 

He put some exhib it i n 

18 about expenses or billing . 

19 

20 

21 

22 

23 

24 

MR. BUGG: I put in an exhibit that had 

a reference to Poole's Grant on it. I did not ask 

her any question about Poole's Grant and this is an 

entirely new issue from a nyth ing raised on direct or 

cross. 

THE COURT: He has a chance to 

25 redirect , Mr . Bugg . 
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1 BY MR. BAYLISS: 

2 Q. Have you seen that before? 

3 A. Yes , I have. 

4 Q. Could you tell me what it is? 

5 A. It's an acc o unting mem o that I believe 

6 Ms. Pells did whe n she wa s still there because I can 

7 tell from the difference in the --

8 MR. BUGG: I object . She couldn't kno w 

9 if Ms. Pells did it unless Ms. Pells told her . 

1 0 THE COURT : I sustain the objection. 

li BY MR. BAYLISS : 

12 Q . When was the first time you saw that 

13 memo? It's dated 8-10-89. 

14 A. All I can sa y is in the fall of '89 . 

15 Q . And in yo ur capacity as b ookkeeper and 

16 h owever you describe it --you sa i d y o u weren ' t the --· 
17 bookke eper? 

18 A. No . . I ' m n ot the bookkeeper. 

19 Q. Working in t h e o ffice and keeping 

20 office records, is that how you saw that? 

2 1 A . Yes . 

22 Q. Was this mainta in ed in the general 

23 office records? 

24 A. Ye s, it was. 

25 MR. BAYLISS: I wo u ld move to introduce 
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1 it on that basis. 

2 MR. BUGG: I have a couple of questions 

3 about it. 

4 THE COURT: I thought he was going to 

5 object to the introduction. 

6 

7 

8 

introduction . 

MR. BUGG: I'm not objecting to the 

I wanted to ask questions. 

THE COURT: Without objection, 

9 introduce d and mark as Pla i ntiff's Exhibit Number 

10 12. 

11 {The document referred to was marked by 

12 the Court as Plaintiff's Exhibit 12, and recei ve d 

13 into evidence.) 

14 BY MR. BAYLISS: 

15 Q. Did you .eve r ha•Je any discussi ons with 

16 either Mr. Dively or Mr . I ngl es abo ut this 

17 accounting ? 

1 8 A. I hid discussions with Mr . Dively about 

1 9 it, not Mr. Ingles. 

20 Q. Tell me ab o ut your discussi o n with 

21 Mr. Di vely . 

22 A. The subject came up ab o ut the amount of 

23 money that was o wed by Marina Tec hn o l ogy and 

24 Wi ll o ughby Harbor and Mr. Dively made the statement 

25 wh e n Mr. Ingles paid his bill he would pay his 
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bill. 

Q. 

A. 

What was Willoughby Harbor? 

Willoughby Harbor was a marina that I 

4 understand that Mr. Ingles ow ns or is partners with 

5 someone else . 

6 Q . If you turn to Page 3 of this exhibit 

7 it appears to begin running e n trie s on the 

8 

9 

10 

11 

Willoughby Harbor invoice back to 1987, r ight? 

A . Yes . 

Q. And the Marina Technology only from 

1989. How long did the Willoughby Harbor inv o i ce 

12 been on the books of Sea Technology is all I'm 

13 trying to fi nd o u t? 

14 A . Long time. 

1 5 MR. BAYLISS: I don't have any other 

16 quest i o ns. 

17 THE COURT: Mr. Bugg? 

18 RECROSS-EXAMINATION 

19 BY MR. BUGG: 

20 Q . Ms. Hogge, that running statement of 

2 1 i n t e r e s t f o r M a r i n a T e c h n o 1 o g y a n d W i 11 o u g h by H a r b o ::-

22 was prepared by you, wasn't it? 

23 

24 

25 

A. 

Q . 

A. 

No. 

You don't know who p r epared it? 

I said I didn't prepare it. 
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1 documents to Ingles and he will identify. Then I ' m 

2 going to ask him what blanks were left incomplete, 

3 period, end of story. He doesn't know . I'm not 

4 going to ask him who filled it in or whatever . 

5 MR. BUGG: That's fine, Your Honor. 

6 THE COURT: I thought we could resolve 

7 it if we tried. 

8 MR. BUGG: We finally did one. 

9 THE COURT: Bring in the jury 

10 MR. BAYLISS: One second. If he opens 

11 the door --

12 T HE COURT: That's a different ball 

13 game . That's a totally differe n t ball game . We all 

14 know that . Mr. Bugg kn ows that a s well as I d o. 

15 (The jury was r et urn ed t o the 

16 courtroom.) 

1 7 

18 ROBERT WOLFF , cal led as a witness by 

19 and on behalf of the Plaintiff, having been first 

20 duly sw o rn, was examined and testified as follows: 

2 1 

22 DIRECT EXAMINATION 

23 BY MR. BAYLIS S : 

24 Q. Mr . Wolff , would you please state your 

25 n ame and your occupation for the jury. 
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1 A. My name is Robert Anderson Wolff . I .:1m 

2 a pension consultant which means I de sign and 

3 administer retirement plans. 

4 Q. And by retirement plans, the people, 

5 individuals or for companies? 

6 A. All of the above. We design 

7 primarily o ur practice is designed around working 

8 f o r small businesses and professionals who could be 

9 in the form of a corporation, sole proprietorship or 

10 a partnership, but primarily smaller businesses. 

11 Q. Now, turn if you would in the 

12 plaintiff's exhibit book to Plaintiff's Exhibit 10. 

13 

14 

A. 

Q. 

I have it. 

Turn to the second page -- well, 

15 actually the letter that you had written in 

16 

17 

18 

19 

September of 1988. Can you identify that? 

A. 

Q. 

A. 

The letter dated September 13, 1988? 

Right. 

Yes. That is a fee agreement or 

20 retainer agreement from our firm, my firm, to Sea 

21 Technology, Limited. 

22 Q . Now, tell me how you got involved with 

23 Sea Technology, Limited and who you were discuss i ng 

24 th e plan with . 

25 A. Our name was given to Mr . Dively and 
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1 Mr. Ingles by an accountant by the name of Roger 

2 Miller up in the Wash ingt on, D.C . area, and either I 

3 contacted them o n that referral o r they contacted me 

4 on the r efe rral from Mr . Miller about setting up a 

5 retirement plan for them . 

6 Q . And who did you speak wi th when you 

7 initially made the contact? 

8 A. Initially I spoke with both Mr . Dively 

9 and Mr. Ingles o n a three -way phone call. 

10 Q. And as a result of that did there come 

11 into being any work for y o u ? 

12 

13 was 

A. Yeah . The way the conversatio n went 

and the impressi on I go t ha vi ng not me t 

14 either of these gentlemen -- was that these men wer e 

15 partners in business; one handled o ne part of the 

16 business, the othe r handled the ot h er part. 

1 7 

18 

Mr. Ing les was the 

that basically Mr . 

business side if you will and 

Dively was passing it off to him 

1 9 a nd Mr. Ingles was going to handle everything as far 

20 as how the plan was going to be set up, designed and 

21 so forth. 

22 Q . An d as a result did yo u send your 

23 lett er of Se pt embe r 13, 1988? 

24 A . That i s correct. That is our normal 

25 procedure that we send ou t a letter of engageme nt, 
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1 asking for a retainer fee which is generally ha lf of 

2 t he initial fee, plus having th em sig n an agreement. 

3 Q . And right in front of that let t er is 

4 that r etai ner agreement that you just talked 

5 about I'm sorry the bill? 

6 A. There is a bill t h at went along with it 

7 that says the fee for it and then we defer half of 

8 it until we complete the work and then we bill the 

9 balance and then there was a check that came back . 

10 Q . And that's the check rig ht in f r ont of 

11 that for $750? 

1 2 A . Right, exactly. 

13 Q . Judge, t hat's already been in troduced 

14 so I'm not going to move to introduce i t , just to 

15 keep the rec ord straight. Turn if you would then tJ 

16 Exhibit 11 . Did you, in fact , design a plan for Se3 

17 Technol ogy and have it signed, sealed and delivered? 

18 A. For Sea Technology, Limited we did 

19 n ot. In t h e course of collecting t he data on Sea 

20 Technol o gy and in my correspondence with Mr . Ingles 

21 I was instr u cted to change this to a plan for 

22 McClanahan Ingl es, a sole proprietorship, which 

23 means the person is working for thems elves and 

instead we set the plan up for McClanahan Ingles. 24 

25 
I 

L 

__________ Q __ . ________ D_l_· __ d -y---ou __ d __ i~s-c~u-s=s~-t-h __ a_t ___ w_i_t __ h __ M __ r_. ___ D_l_·_v_e_l __ y __ o_c I 
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1 with Mr. Ingles? 

2 A. No. After that initial conversation I 

3 never spoke to or corresponded with Mr . Dively ever 

4 again until 

5 Q. Did y o u e ve r tell Mr. Dively about the 

6 McClanahan Ingles plan? 

7 A. No. I had no inclination to feel that 

8 I had to do that because these are two business 

9 partners and it's not untypica l that one handled the 

10 paperwork end if you will and one handles the other 

11 end of the business. 

12 Q. Was there any benefit in the McClanahan 

13 Ingles benefit plan for Mr. Dively? 

14 A . None whatsoever . 

15 Q . Was there an additional charge for the 

16 McClanahan Ingles pension plan? 

17 A . Over and above the initial fees as 

18 stated, n o , there was not. We took the fee -- on 

19 Mr . Ingles' advice we took the fee that had been 

20 paid as the first half of the set-up fee, the $750, 

21 and we applied that against the fe e that we were 

22 charging Mr . Ingles fo r his plan . 

23 Q. Is that a check you identified earlier? 

24 A. The one fr o m Sea Technology, yes. 

25 Q. And you applied that to Mr. Ingles' 
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1 plan? 

2 

3 

4 

5 

A . 

Q. 

A. 

Q. 

Yes. 

And who paid you for the balance of it? 

Mr. Ingles. 

Looking at Exhibit 11, sec on d page, c an 

6 you identify what that is? 

7 

8 

9 

A . 

Q. 

A. 

The Federal Express r e ceipt? 

Yes, sir. 

Yes. T h a t i s a F e d e r a 1 E x p r e s s r e c e i p ·: 

10 from our office to Mr. Ingles transmitting or 

11 sending the plan docum ent to him f o r hi s signature. 

12 Q . 

13 A . 

14 like 10-7-88. 

15 

16 

17 

Q. 

A . 

Q . 

When wa s that sent Fed e ral Express ? 

T h i s c o p y 1 o o k s pre t t y b a d b u t i t 1 o o k ~; 

Octo b er ·7, 1988? 

Correct. 

And right behind the Fede ral Express 

18 r eceipt can you identi fy what appea r s next? 

19 A. Yes. That is a letter from o ur office 

20 from Delores Durand who was my plan designer if y o u 

2 1 will and she this was the letter t h at wen t with 

22 that Federal Express r eceip t and the plan document 

23 giving Mr. Ingl es details as to what is there and 

24 what has to be d o ne? 

25 A. When was the plan document actually 
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1 pr e pared and transmitted for the f i rst time to 

2 Mr . Ingles? 

3 A. It was prepared s om ewhere just be fo re 

4 October 7th of '88 and it was certainly mailed to 

5 him via overnight mail on October 7th , 1988. 

6 Q. Now, this letter t hat was sent you say 

7 in the first paragraph i n the le tter t o Mac Ingles 

8 from your office, it says, "Pl ea se hav e th e 

9 indicated parti es sign and date the document as 

10 indicated," and then you have a list of forms to 

11 date ? 

12 A. Correct. 

13 Q . Why is it that you did not date these 

14 documents? 

15 A. That is · n o rmally the j o b of t he person 

16 who is signing the docu men ts, th at they als o date 

17 the docum ent s b ase d on the dat e that they're signing 

them. That ' s s tandard practice. 18 

19 

2 0 

Q. Does the date -- t he list you ha v e i n 

that le t ter is a list of al l the undated items. How 

21 would you flag something t o be dated? 

22 A. We would normally put s o me t ype o f 

23 yeah, that's what I th ought. We ha ve a lit tle 

24 stamp . I think we h ave a co up le of them that ha s 

25 it says n ote , N-O-T-E, and an arrow . You can't tel l 
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1 from the copies here but it's in a r e d ink and it 

2 clearly indicates where it needs to be s igned an d 

3 dated. 

4 Q. Turn approximately 10 or 11 pages to 

5 Form 5300. 

6 

7 

8 

9 

10 

11 

A. 

Q. 

I have it. 

What is Form 5300? 

A. At that time -- it says appl icat ion f o r 

de·termination . 

Q. What is F o rm 5300? 

A. Form 5300 is an IRS form that was used 

12 at that time for the purpose of submitting a 

13 qualified plan, specifically defined benefit plan, 

14 for wha t is kn own as a determination letter where 

15 the IRS gives you their opi nion on the tax quali fi ed 

16 status o f the plan. 

17 Q. Now, where on form -- what is the 

18 i mp ort ance of F o rm 5300? 

19 A. In this context it's the fact that the 

20 dates are o n it as well as the fact that it's been 

21 signed, when it wa s signed rather. 

22 

23 are 

Q • T e 11 me j us t us in g t hi s form , and the rE? 

oth er p lac es in here and I ' m n ot g oi ng to go to 

24 each one of them, what on t hat flags that the date 

25 was left blank? 
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1 A. The fact that in the middle or the top 

2 middle of the page and at the bottom of the page 

3 there are red arrows saying note. 

Q. They are not red on that copy? 4 

5 A. No. They say in black and white note, 

6 but in the original th~y would have been red and 

7 very easy to determine where the date of adoption 

8 was entered. 

9 Q. On this form it says note with an arrow 

10 and it has date planned signed and there's a date in 

1 1 there . We don't have to talk about the date but was 

12 that blank when you sent it? 

A. Absolutely. 13 

14 Q. And then it says date plan effective, 

15 was that blank when you sent it? 

1 6 A. Date plan effective, n o , that was not 

17 and you c an tell by the t y peface being different 

18 there. Where it says date plan signed that's 

19 apparently been typed in by a type whereas the date 

20 plan effective is part of a laser printed form . You 

21 can see the typeface is different. 

22 Q. You've got another note at the bottom 

23 where it says signature? 

24 

25 

A. 

Q. 

Correct. 

And was that blank when you sent it 
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1 down? 

2 A . Yes, it was. 

3 Q. For the McClanahan Ingles' Pen s ion 

4 Profit Sharing Plan would anybody other than 

5 McClanahan Ingles sign it? 

6 A. No. 

7 Q . Now, again, I'm n ot going to go through 

8 here . There are other places that it's flagged and 

9 says note where dates are left blank? 

10 A. Yea h, and as the cover letter says ve r y 

11 specifically, it must be signed and dated and it 

12 clearly points that ou t everywhere, o n the cover 

13 letter and then on the forms as well . 

1 4 Q . I f y o u g o t o t h e v e r y 1 a s t p a g e o f t h i :; 

15 document, there's a signature page? 

16 A. Yes. 

17 Q. And you've got three notes to be signed 

18 by McClanahan Ingles and by trustee and by trustee? 

19 A. Co rrect. 

2 0· Q . Because it says note were they signed 

21 when you sent? 

2 2' A . No. 

23 Q. In that last page it refers to , in 

24 witness whereof, this plan ha s been executed the 

25 blank d ay and year first above written, you go back 
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1 to page one of that agreement and that's the 60 --

2 72 page agreement and you've got note again to fill 

3 in the blank? 

4 A. To put the date in, yes, absolutely. 

5 Q. And so who fill ed -- was that blank 

6 when it left your office? 

7 A. Absolutely, yes. Again, we would not 

8 have said in the cover lett er dated if it were not 

9 dated. 

10 Q. Turn if you wou ld to Exhibit 17 so we 

11 can just get this into evidence. 

12 A . I'm sorry. I s hould have said if it 

13 were dated . 

1 4 Q. Are you familiar with Exhibit 17? 

15 A . Yes. 

1 6 Q. What i s that? 

17 THE COURT: Is this going into 

18 evidence? 

19 MR. BAYLISS: 11 is already into 

20 evidence. 17 is not in . 

21 BY MR . BAYLISS: 

22 Q . Can you id entify 17? 

23 A. 17 is a form that we sent to Sea 

24 Technology wit h the fee agreement, I believe, in 

25 other words, at the initiation of the work asking 
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1 the c lient to provide this information. 

2 MR. BAYLISS: I would like to mo ve th at 

3 as the n e xt exhibit , Exhibit 17. 

MR. BUGG: No objection . 

THE COURT: Introduced and marked as 

4 

5 

6 Pla intiff' s Exhibit 17. 

7 (The document referred to was mark ed by 

8 the Court as Plaintiff's Exhibit 17, and received 

9 into e v idence . 

10 BY MR. BUGG: 

11 Q. Mr . Wolff , the Form 5300, date plan 

12 effective, you said that came out of a laser 

1} printer? 

14 

15 

16 

17 

18 

A. 

Q . 

A . 

19 Mr. Wolff? 

20 

21 

22 

23 

24 

25 

I believe so. 

That me a ns your office? 

Right. 

MR . BAYLISS : That's all I have. 

THE COURT : Any further need from 

MR. BAYLISS: No, sir . 

MR . BUGG: Not from us, sir. 

THE COURT: Who ' s your next witness? 

MR. BAYLISS: Bob Dive l y. 
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"1 ROBERT DIVELY, called as a witness by 

2 a n d on behalf of the Plaint i ff, having been first 

3 duly sworn, was examined and testified as follows: 

4 

5 DIRECT EXAMINATION 

6 BY MR. BAYLISS: 

7 Q . Mr. Dively , would you please s tate your 

8 n ame and your current occupation . 

9 A. Robert C. Dively , pr e sident and CEO of 

10 In novative Marine Products . 

1 1 Q . Could you give us your educational 

12 background? 

A. I have a four year Bachelor of Science 1 3 

14 degree in indust r ial engineering. I have six months 

1 5 of ex t ra study in electrical and a fifth year in 

1 6 graduati o n thesis on the installation and design of 

17 fractional horsepower electrical motors. 

18 Q. Where do you reside? 

19 

20 

2 1 

22 

A. 

Q. 

A. 

Q. 

23 address? 

24 A. 

25 Jennifer. 

105 Wi lliam All en, Will iamsburg. 

How long have you resided there? 

Since August, I believe , of 1982 . 

And who do you reside with at that 

My wife , Kelly, and my daughter, 

. 334 

TAYLO E ASSOCIATES , INC . 



R . Di vely - Direct 
452 

1 Q . How old is your daughter? 

2 A . She's 10 years old. 

3 Q. How o ld are you? 

4 A. 59. 

5 Q. How old is Kelly? 

6 A . About 42. 

7 Q. Now, Mr. Dively, you sat and heard a 

8 lot of this and I'm going to try to avoid some of 

9 the duplication but some of it will be duplicated. 

10 Let's go back to the early 70's, Mr. Dively. Could 

11 you tell us what you did in the 70's to earn a 

12 living ? 

13 A. In the early 70's I started a company 

14 at that time called Environmental Products and that 

1~ was a company in Richmond, Virginia and what it 

16 involved was the manufacture of a product that I haj 

17 designed and patented. It was an aeration devi ce 

18 that at a very l ow cost adds a lot of oxygen to 

19 water t o treat sewage . 

20 Q . Let me ask yo u, Mr . Dively, how many 

21 inventi ons have you been involved in in the last 20 

22 years? 

23 A. My first in vention was when I was with 

Q. 

24 

25 

General Motors and -- · 

I don't w~;~;o know about every one o .J 
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th e m. I just want to know how man y. 

A. I c ouldn 't guess . Some have been 

3 patented and given to General Moto rs, some to 

4 Reynolds, but just roughly pr o bably four, the 

4 53 

5 patents that I'm sure of and many more applications 

6 than that that I don't know the o utc o me. 

7 Q. When you c o me up with an invention that 

8 y o u think is workable how do you handle that fr om a 

9 business standpoint? 

10 A. Well, usually I have it searched and 

11 fr o m that s ea rch make a determination of whether it 

12 is a new, unique s ta te- o f -t he-art and patentable . 

Q . Do you form co rpo rations o r do you d o 

it by your self or how do you do it? 

13 

14 

15 A. I ne ver ·have had the luxury of having 

16 eno ugh money to take these products t o market. I' ve 

17 always had to get other partners to take them there 

18 and as in Sea Technology with th e Sea Technology 

19 Docksid e r, it's the same case there. 

20 

21 

22 

Q. Now, in the 70's did y o u 

bankruptcy petition in the 1970s ? 

A. Yes. I filed bankruptcy 

have to f i le a 

sometime about 

23 the mid 70's. I had a building business where I 

24 built and constructed houses an d did other 

25 construction and --
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1 Q. Just go on . I'll come back. 

2 A. I can finish it. I was married at thct 

3 time. My wife died and I couldn't pay attention tc 

4 my business. 

5 Q. Did you incur a bunch of bills? 

6 A . A lot of medical bills. 

7 Q. As a result you filed bankruptcy? 

8 A. That's right . 

9 Q . Now, when was the first time, sir 

10 after we get through the 70's when did you first 

11 meet Mac Ingles? 

12 A. The first face-to - face mee ting I had 

13 with Mac was in 198 3, late '83 . I had known of him 

14 and I believe I might have talked to him once or 

15 twi ce regarding the design of a break water a nd 

16 marina syste m d o wn at Will o ughby when I was with the 

17 firm of DGR in Richmond. 

18 Q . Did that relation tell me how that 

19 relati o nship developed from that. 

20 A. At that tim e DGR was in financial 

21 tr ouble and I decided t o -- that the best thing I 

22 could do would be to lea ve and go on my own since I 

23 did h ave a lot o f knowledge in the mar in e business 

24 and had been with another firm that specialized a 

25 lot in marine business. In fact, I was president 
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1 and chief executive officer of Johnson & Anderson . 

2 It was a managing firm and we did a lot of mar inas. 

3 With this I went to Mac after I knew he was going to 

4 do the mar ina and I gave him a proposal for doing 

5 th e complete des i gn , construction and building of 

6 his marina working as his agent. 

7 Q . And that was -- what was the name of 

8 that marina? 

9 A. It's now known as the Wi lloughb y Harbor 

10 Marina I believe. 

1 1 

12 

Q . Sometime after that did th e re co me a 

time when you deve loped a r elationshi p with Mac 

13 Ingles in an o ther b us iness ve n ture? 

14 A . We ll, part way through the design and 

15 build of that marina · I was looking for power -- a 

16 power source for the boats along with providing them 

17 with all the r est of th e utilities and I got t h e 

18 idea that it would r ea ll y be un ique i f somebody 

19 could c o me up with a package that included all the 

20 utilities, that is, it handled all the power that 

2 1 th e boats needed, all the wa ter, phone, cable T.V. 

22 and meter itself and light the dock al l at the same 

23 time that I wo uld really have something unique and I 

24 started wo rking on that design and formulated that 

25 sometime about the time, oh, I would say six months 
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1 prior to its need on the marina at Willoughby 

2 Harbor. 

3 It might have b ee n a l ittle more than 

4 that, a nd I went to Mac with th at idea since I had 

5 thought of that while I was working at Willoughby 

6 and it was almost an immediate hit, Mac thought it 

7 looked g oo d and we went ahead and built some - -

8 built a prototype and then the two o f us together 

9 decided to start a company called Sea Techn o log y, 

10 Limited. 

11 Q. Did you h ave any money back then? 

12 A . No, I sure didn't. 

13 Q . Tell me abo ut what Mac did for you o r 

14 f or th e compa ny in the beginning and how the stock 

15 was issued. 

16 A . What the in i tial deal was is th a t we 

17 wo uld eac h o wn 50 percen t of th e comp any, tha t I 

18 wo uld do all of the engineering , design, 

19 manufa c turing , product development, just take care 

20 of the co mpl ete ma n ufactur e , sales and marketin g o f 

21 the proje c t. Mac wo uld handle the legal work and 

22 the bu siness e nd of the b usin ess and, of course, 

23 take ca re o f t h e checkbook . 

I 
I 

I 

I 
I 

24 Q . What do y o u mean, of course , take care j 
25 of the checkbook? 
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1 A. Well, we didn't have a checkbook or any 

2 funds at Sea Technology. 

3 Q. Turn to Exh ibit 1 . When the stock was 

4 initially issued, Exhibit 1 is the stock issued. 

5 When that was initially issued did you get a stock 

6 certificate? 

7 A . No. I don't have a stock certificate. 

8 Q. Did you get it then back in '85? 

9 A. No. 

10 Q. Where was it? 

1 1 A. Mac Ingles kept it in his office I 

12 guess. 

1 3 Q. Who kept the corporate records? 

14 A. Mac Ingles. 

15 Q. Did yo u ·ever take possession of that 

16 stock certificate? 

17 A . No. 

18 Q . Did he ever give it to you? 

19 A. No. 

20 Q. When Sea Technology was first formed 

21 and began operation and these certificates appear to 

22 be issued in 1984 it says amount paid thereon, did 

23 you have an understanding about putting any money 

24 into the company in the beginning? Did either of 

25 you put any mon.ey in to the company of your own? 
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1 A. This was part of another business we 

2 started which was called Sea Techn o logies of 

3 Gloucester Unlimited and it was g oing to build boats 

4 and the fellow who did the mold work and the initial 

5 design work o n the pedestal not the design work 

6 but built the fib e rglass molds from my design was 

7 going to be involved in the boat compa n y , so Mac 

8 Ingles and I each sc r aped together $5,000 and $3,500 

9 of it went to the boat company and $1 , 500 of it wen t 

10 to the stock of Sea Techn o logy each . 

1 1 Q. Was that mon ey originally paid? 

12 A. Yes, it was. 

13 Q . In the beginning were you ea r ning an 

14 inc o me from Sea T e chnology? 

15 A. No , not · f o r quite some time . It was in 

I6 '86 I be li eve . We started this in late '84, '85. 

17 I don ' t believe I had any income out of Sea 

18 Technology until s ometime in '86 . 

19 Q . Did you and Mac discuss whether either 

20 of you would have other ve n tu res going on at the 

21 same time? 

22 A. I can't recall that we did. He knew I 

23 had o ther ventures. I was in fact, when I was 

24 working at Willoughby Harbor they were paying me 

2 5 through another corporation. I had it called EMR, 
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1 Incorporated . 

2 Q. Did y o u and Mac have any other 

3 co rp o r ations in which the two of you were involved 

4 doing business? 

5 A. Yes . We have United Meter in g Servi ce s, 

6 Sea Technol og ies of Gl o u ces t er Unlimited, Sea 

7 Technology, Innovative -- no. IT I was Innovative 

8 I can't remember . 

9 

10 

Q. 

lot of time. 

Those companies -- and we won ' t s pend a 

Did th e r e come a time when you were 

11 able to make any money off of those ot her companies? 

12 A. Yes. Start in g i n '87 ti me frame Sea 

13 Techn ology started to get really profitable an d in 

14 the beginning of 1988 I believe - - it migh t be 

15 '87 I started a company called United Metering 

16 Serv i ces where I wanted to build an e le ctron ic meter 

17 to put in the pedestal whi c h would e l ec tr ically 

18 measure the kilowatts bei ng used and we started that 

19 company and it became very profitable . 

20 Q. 

21 of y ou? 

22 

23 of us. 

24 

25 

A . 

Q . 

A. 

Did that co mpan y spi n off money to both 

Sea Technology spu n off money to both 

I'm talking about Unit ed Meteri ng. 

I don't beli eve we really took a lot 
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1 o ut of that company or anything. Maybe there was 

2 o n e p a y m e n t b u t m o s t o f i t c am e f r o m t he s a 1 e o f t :1 e 

3 company. 

4 

5 

Q. 

A. 

And when was the company sold? 

I believe -- let's see. United 

6 Metering was sold sometime in early '89. 

7 Q. Did Mr. Ingles have any involvement in 

8 United Metering? 

9 

10 

A. 

Q. 

11 that company? 

A. 

None . Well, he was a 50 percent owner. 

What did he do to get his 50 percent c f 

He and I were just partners in things 12 

13 

14 

15 

16 

and were just 50 / 50 . He didn't have any specifi c 

assignment. 

Q. 

A. 

He didn't make any sales calls. 

What did you do in United Met ering ? 

I set the company up fr om a 

17 manufacturing s tandpo int, did the initial desig n and 

18 developme n t of the meter working with another fellow 

19 out of Fl o rida, and I believe it wa s J anuary of '87, 

20 set it up, and like two months later we are 

21 producing and using meters o ut of tha t company and 

2Z. all the s ales and marketing and development and 

23 

24 

wh atever . 

Q . This is at the same time you were at 

25 Sea Techn ology? 
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1 A . Yes. It was in a room at Sea 

2 Technology. 

3 Q. What did you sell the company for? 

4 A. I believe we each got an initial 

5 payment of $75,000. 

6 Q. Did Mac Ingles ha ve a penny of money in 

7 that company? 

8 A . No. 

9 Q. Did Mac Ingles spend a bit of his time 

10 in that company? 

11 A. No. He drew up the sale agreement when 

12 we sold it. Also there was a long-term payout which 

13 paid us another -- each of us received another 

14 $ 15, 000 a month from I believe it was fr om like 

15 May through December ·and then the fellow quit 

16 paying . 

17 Q. Back before Sea Technology got 

18 profitable, 1985, 1986 time frame. We talked about 

19 the financial problems in the mid 70's and we talked 

20 about you didn't have much money when you met 

2 1 Ingles. Did there come a time that Sea Technolo gy 

22 got profitable that you had additional financial 

23 problems? 

24 A. Yes. I had a default judgment against 

25 me up in Michig an court that came from the work I 
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1 was d o ing with Johnson & Anderson and that default 

2 judgment had been domesticated here in Virginia ancl 

3 they were pursu i ng the c o llection of that judgment 

4 to the tune of I can't remember how mu ch it was, 

5 $70 , 000 or something . 

6 I went to Mac Ingles and I said Mac, 

7 since we've started this company and I am SO percent 

8 stockholder with you I said I have a potential 

9 problem and it appears that I'm going to I have a 

10 judgment against me and they're going to pursue it. 

11 I said, it ' s significant enough that I could declare 

12 bankruptcy because I don't have the a s sets to co v er 

13 it. 

14 Mac said , well, h e said , I don't want 

15 to be a partner with · the IRS or with some bankruptcy 

16 c o urt o r anyb o dy else . He said let me figure out 

17 what y o u should do . I believe that also came 

18 Alvin Anderson who was the attorney handling tha t 

19 also had c alled Mac about the same time which 

20 reinf o rced the need to ha v e to do something --

2 1 

22 

23 

THE COURT: I sustain the objection. 

BY MR. BAYLISS: 

Q. Don't say what somebody said, just y our 

24 c o n v er s at io n between you and Mr. Ingles. 

25 A. Mr. Ingles said he would do the 
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1 checking and find out who I should use or how I can 

2 get rid of or take care of this judgment against 

3 me. He came back and he said the only way you can 

4 get rid of a default judgment is to fi l e bankruptcy, 

5 and he said, but I don't want to have any partners. 

6 I'm going to draw up this agreement. You give me 

7 your stock and I'll take it and I'll hold you r stock 

8 for you and whenever you decid e t hat everything is 

9 all clear we'll work a deal where you can get your 

10 stock back and everything wil l be al l right . 

11 Q. Turn to Exhibit 3, please . Is that 

12 what you are talking about? 

1 3 A . Yes, and it didn ' t come -- I had to 

14 insist a lot of times that Mac finally put it in 

15 writing but that's t he agreement . 

16 Q.. Did you prepare that? 

17 A. No. 

18 Q. Who prepared it? 

1 9 A. Mac Ingles. 

20 Q. I s that your signature? 

2 1 A. One o f them, yes . 

22 Q. And who's the other signature? 

23 A. Mac Ingles. 

24 Q. T hat's already be e n introduced , Judge . 

25 That's what we referred to as the opt i o n agreement? 
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Yes. 

Did there come a time, sir, at some 

464 

3 point after the option agreement which is dated 

4 April 20, 1987, did there come a time when you and 

5 Mac discussed whether you would own SO percent of 

6 that stock again? 

7 A. Yes . We had - - I was discharged from 

8 my bankruptcy in sometime like early '87 and wh ~n 

9 we had a meeting with Jim Eaton for doing the 

10 financial work for Sea Techno l ogy and I believe it 

11 involved the fiscal year '88 fiscal year '87 

12 which wo u ld be done sometime in late '87 or ear ly 

13 

14 

15 

16 

'8 8. 

said. 

I can't tie the time frame . 

Q. I don't want to know what Jim Eaton 

I want to know what you and Mac said. 

A. I n t h i s me e t i n g we we r e d i s c u s s i n g h o "' 

17 we would handle the financials of Sea Technology 

18 from this point forward and it came up that it was a 

19 Sub-Chapter S Corporation and that we would both b0 

20 ab le to share in the profits and t he losses directly 

21 as being owners of the corporation and Mac at that 

22 time said, are yo u clear o f all your problems no w , 

23 and I said, yes, I'm clear of all my financ ial 

24 problems, and then the instructions we re given by rre 

25 and Mac t o Jim, and Jim got concurrence from both of 
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1 us that it would be okay to prepare the tax return 

2 with both of us being 50 percent owners each . 

3 Q . You hadn't had a stock certificate 

4 before. Did a stock certificate ever get issued to 

5 you? 

6 A. No, there didn't. 

7 Q. Did there ever come a time subsequent 

8 to that that anyone questioned whether you were a 50 

9 percent stockholder? 

10 A. Not until we filed our lawsuit after I 

ll resigned from Sea Technology, the dissolution suit, 

12 and Mac then claimed that I was not an owner. 

13 

14 

Q . 

A. 

Was that the first time you heard that? 

Yes . That's the first time it had ever 

15 come up after the 

16 Q. During your entire employment with Sea 

17 Technology did you ever enter into any employment 

18 agreements or covenants not to compete? 

19 

20 

21 you? 

22 

23 

A. 

Q. 

A. 

Q . 

No. 

Did Mr . Ingles eve r discuss that with 

No. 

'87, '88, '89 just tell us generally 

24 what the company was doing and the type of money 

25 that the company was making and what you were doing 
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1 in that regard. 

2 A. In the Sea Technology Docksider after 

3 we went to boat shows and we were the first one 

4 to get the idea to go to the boat show -- just 

5 started to really catch fire like in early '87, the 

6 '86, '87 time frame, and during that '87 and then 

7 early '88 period we are making literally thousands 

8 of these things and we are making a lot of money . 

9 In fact , I guess you saw -- it's a lot of money to 

1 0 me in· my fin an cia 1 condition but on the other hand 

11 it's not much. 

12 It's relative. But we were taking in 

13 effect roughly a coup le hundred thousand dollars a 

14 year out of the company and bonuses and we were 

15 

16 

traveling around to boat shows. Then as 

time frame started to come in that's the 

the '88 

time the 

17 boating industry started on its downturn, and the 

18 boating industry is almost in disaster condition 

19 now, but starting in the '88 time frame and moving 

20 on down t o 1989 we got to a point at Sea Technol o gy 

21 where there weren't many orders at all during the 

22 fall and early winter time frame , and that's when I 

23 guess or in essence we had to lay peop l e off. 

24 Q. The Sea Technology product, was it 

25 state-of - the - art or did it fall behind? J 
L_----------------~-3~4~9 __________________ __ 
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1 A. I had a meeting with Mac Ingles in 

2 December of 1989. 

3 

4 

5 

Q. Turn to Exhibit 8. You had a meeting 

in December of '89 . Tell me about that meeting. 

A. It was a meeting where I was very 

6 concerned that , number one, to put things in context 

7 we did have a credit line at the Crestar Bank of 

8 $250 , 000 and we had used up about $150,000 or 

9 $160,000 of that credit line t o buy materials we 

10 n eeded to produce the product, but the bank came to 

11 us sometime in the time frame of mid '89 and said we 

12 

13 

14 

15 

16 

17 

18 

n ow want to change this. We want yo ur wive's 

personal guarantees on this n ote and they said it 

both Mac and me, and I said, of course , I didn't 

have any problem wit h it' but Mac refused to sign 

the note because he didn't want his wife's name on 

the note, and the bank did not allow us to go any 

further into our credit line . So now we're maxed 

19 out in credit , the business is go in g down and I 

20 d e cided t o have a meeting with Mac to explain the 

21 sit ua tion to him and that's what this letter 

22 involves. 

2 3 

24 

25 talked 

Q. 

A. 

to Mac 

When you 

They are 

about . 

TAYLOE 

say this letter? 

my notes of the meeting 
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1 Q. Would you read the last two paragraphs? 

2 A. "We need to spend about $75,000 to 

3 $100,0 00 " 

Q. The last two paragraphs. 4 

5 

6 

7 

8 

A . "We need to spend more money and make 

design changes to meet the new UL specifications in 

that we are 

to $20,000. 

no longer UL listed. Estimated $15,000 

We need to spend about $75,000 to 

9 $100,000 on new product tooling, mini and other 

10 product areas if we are going to have a long-term 

11 viable company." 

12 Q. 

13 the co mpany? 

14 

15 

A. 

Q. 

16 the company? 

1 7 

18 

A. 

Q. 

19 the company? 

A. 

Did Mac agree to put more money into 

No , he didn't. 

At that ·time had Mac put any money in t c· 

Not that I know of. 

At that time had you put any money in 

No. 20 

2 1 

22 

Q. 

company 

During the same period of time did the 

was the company negotiating for the sale 

23 of it? 

24 A. We had several people approach us t o 

25 purchase Sea Technology and we had some nice offers 

3 1. 
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l to purchase Sea Technology, and I was very 

2 interested in selling it because that's about -- as 

3 you c an see the product was wearing out and I wanted 

4 to go on to new and better things and I was v ery 

5 interested in seeing if we could sel l it . 

6 Q . Did Mr. Ingles want to sell the 

7 company? 

8 A. Every time we had a meeting t hat's all 

9 we talked about is how much we cou ld make from 

10 selling the company, but every time we got into 

11 negotiations with somebody it wo uld run on down, so 

12 he k e pt wanting more a nd more and chased them away. 

1 3 

14 

15 

1 6 

17 

18 

19 

20 

2 1 

22 

23 

Not o nly that we had another party involved i n this 

t hing . Every time a decision like this was 

ne cessary Mac Ingles -would have to say , I ' 11 check 

it or bounce it off Alice. 

Q. Who is Alice? When did you learn about 

Alice? 

A. Alice Miller was almost our third 

partner. She was a psychic that Mac wo u ld se e and 

rely on all the time and I can't think -- and it got 

worse and worse and worse as time went on . This was 

s o mething he didn't do very much o f in the early 

24 part of the business but in the '88 , '89 time frame 

25 that's all I heard . 
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1 Q. Now, give me the names of the people 

2 that were most serious about negotiating with you. 

3 A. The offe rs to buy the business 

4 excluding the one that happened way early on, and 

5 can't remember their names, but the really first 

6 serious offer happened in about 1988 I guess with a 

7 fellow Fred Pesch and Michael Swaneys. 

8 Q. And after Fred Pesch and Michael 

9 Swaneys, who? 

10 A. Then c ame -- I may have it out o f order 

11 but Floyd Bishop came in and offered us I think 

12 early on about $4 million for the company , and the n 

13 we started dealing with another person nam ed Rick 

14 Risley and his gro up o ut of Boston and t h ey were 

15 right close to the same amount at first and then 

16 things started dropping down instead of going up. 

17 What was happening is where we were trying to get 

18 more money for the company the marketplace for the 

19 product was falling . 

2 0 Q . W h e n yo u s a y we we r e t r y i n g t o g e t m o r E! 

21 money for the company , who is n ego tiating with 

22 Risley and Bishop? 

23 A. I'm doing most of the n egotiations. I 

24 had to bounce everything off of Mac because we're 

25 50/50 partners, but most of t h e meetings and most 
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1 everything we did to sell the company I did all of 

2 the negotiating. 

3 Q. Was there a point where you wanted to 

4 sell and Mac didn't? 

5 A. That finally came in about I think it 

6 was in February of 1990. 

7 Q . And tell us about that. 

8 A . That was the offer from Mr. Bishop and 

9 everything finally got down to the point that I 

10 became very conce rn ed abo u t the legal 

11 r epresentations of contracts and t h ings we were 

12 saying to these people . So what I did , I said , 

13 we'll establish a basis tha t you pay us one time 

14 annu al sales no matter what that i s and we'll settle 

15 with that without all the representations of what 

16 the company might do or what it did and Mr . Bishop 

17 made that offer , and I'll be if we didn't simply go 

18 back to him and say at Mac's insistence that we have 

19 a l etter of credit to back it up. 

20 Well, what a letter of cred it does is 

2 1 tie up t hat much of your fund s permanently until 

22 it's tak e n care of. So Mr. Bi s h op refused to do 

23 that and at that time he left a nd t hat's when 

24 Q. In February of 1990, tell me, 

25 Mr. Ingles , what sa l ary were you drawing from Sea 

.354 

TAYLOE ASSOCIATE S , INC. 



R. Dively - Direct 

1 Technology in February of 1990 -- I'm sorry, 

2 Mr. Dively? 

3 A. I have not drawn a salary from Sea 

4 Techn o l ogy since the fall of 1989 and on up until 

5 the time I resigned . 

6 Q. Was that at your suggestion? 

7 A. No . I had a wife and family and I 

8 didn't h ave any other income. I needed this money 

9 to live o n. I'll have to say that I was receivi ng 

10 some money from the pay-out of United Metering 

11 Services during that tim e but we were ha ving to loa~ 

12 it back to Sea Technology to keep the company 

13 operating, so I really was n ot drawing a salary but 

14 

15 

16 

17 

18 

1 9 

in 

had 

you 

order t o keep 

t o loan some 

Q. Did 

had with Mac 

A . Yes , 

Q . Did 

this company going that we had I 

of that back. 

you dis c uss this economic problem 

at that point? 

I did . 

you hav e any o t h er business venturE· 

20 going on at that point tha t was t o provide you any 

21 in come ? 

2 2' A. Yes. During the neg otiations with 

23 these p e ople wh o were going to buy the company the 

24 deal was Mac and I no matter what we sold Sea 

25 Technology for it would be sold -- we would both 
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1 benefit the same amount and the dealings we re with 

2 Mr . Bishop and Mr. Risley and I had at that time 

3 what you have heard previ o usly, the idea for the new 

4 dock box which was a self-contained unit that not 

5 o nly provided all the other features but gave 

6 somebody a place to thr ow all thei r boating stuff 

7 and be very pra ctical on the dock system. 

8 So I talked to both of the se pe op le and 

9 it wa s discussed with Mac in a mee t ing that since 

10 this was a ne w item what the people were buying was 

11 Sea Technology and Sea Tech's hist o ry that this 

12 would be a separate ite m. So I right up to the last 

13 second always f elt that this p e rs o n wo uld buy t h i s 

14 separate from me and pay me separate for it and pay 

15 both of us the same for Sea Technology and that's 

16 when we went I took it to b oat show s thinking the 

17 dock box was going to be a new Sea Techn o logy 

18 product. 

1 9 MR. BAYLISS: Let me move to intr od uce 

2 0 Exhibit 8, pl ease . 

2 1 

22 

MR. BUGG: 

THE COU RT: 

No probl em. 

Intr oduc ed and marked as 

23 Plaintiff's Exhibit Number 8. 

24 ( The document referred to was marked by 

25 th e Cou rt as Plaintiff's Exhibit 8, and received 
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1 int o evidence . ) 

2 BY MR. BAYLISS: 

3 

4 

Q . 

please. 

Now, Mr. Dively , turn to Exhibit 9, 

This has already been introduced. You 

5 me nti oned that th i s is a new product and it was 

6 g oi ng to be yo u rs. Did you have any discussions 

7 with Mac about that? 

8 

9 

10 

1 1 

A . Yes. We h ad meetings and talked a bo ut 

my n ew product . In fact, we would separate that . 

Q. Now, would you please turn as I said 

Exhibit 9, could you identify that? This i s a grou) 

12 of documents 

l 3 A. This looks like a proposed sale 

14 agreement of Sea Technology . 

15 

16 

17 

Q. 

A. 

Q. 

Who prepared these agreements? 

Mac Ingles. 

And what party was n egot iating this 

18 particular transaction? 

19 A. I started o ut and did most of the 

20 neg ot iating. 

2 1 

22 

23 

Q . 

A. 

Q . 

Who were you negotiating with? 

Rick Risley . 

Turn if you will to the last agreement 

24 which is the employ ment agreement which is the last 

25 10 pages. Was that going to be p art o f the deal? 
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A. I can't swear to that . 

Q. T u rn to Pag e 5 of 9 at the bottom . 

475 

You 

3 mentioned before that the doc k box was going to be 

4 yours. Read, "Additionally, the employer shal l 

5 

6 

pay" 

A. "Additiona l ly , the employer shall pay 

7 the employee a royalty on all new products designed 

8 by the employee and manufactured for sale by the 

9 employer. Said royalty to be in amount equal to 

10 five percent of the first $1 million of gross sales 

1 1 

1 2 

13 

14 

15 

of each satisfied new pr oduc t . " 

Q . What new products were you talking 

about? 

A. 

Technology 

16 Technology . 

17 Q. 

18 Mr . Risley? 

19 

20 

A. 

Q. 

That was the dock box that Marina 

that I ·developed fo r Ma rina 

Did you discuss that wit h Mr. Ingles or 

This agreement was al l together, ye s . 

You said you can't swear that was part 

21 of the agr ee ment, did you discuss the fact? 

22 A. I meant the employment part, but yes, 

23 we did. 

24 Q . Now , tell the Court, please, so they 

25 ca n understand -- again, we don ' t have the tw o boxes 
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1 here. Tell the difference in the power pedesta l and 

2 the dock box, just briefly. 

3 A . The power pedestal is a device that 

4 stands about forty-three and a half inches hi gh . It 

5 is two-sided so that one of these units sits in the 

6 mid dle of two boats and each boat can plug into it 

7 and when the boat plugs into it, of course, they ca~ 

8 pick up their power, water, phone, cable T.V. from 

9 this unit and it also lights the dock. It has a 

1 0 f 1 u ores cent 1 i g h t which provides very 1 ow cost 1 i g h 1: 

11 t o the boats. Now , the dock box goes one step 

12 further tha~ that . What it has on the end o f it , 

13 it's a fiberglass box that's like a big container 

14 and on the end of that is like a half of a power 

15 unit and on the other side is another half of a 

16 power unit and then the box is split in the middle 

17 so each guy can open up his lid and he can throw in 

18 there paints and things he doesn't want to carry on 

19 the boat Lhat might be flammable and each one has a 

20 power device. 

21 Q. When did you develop the dock box? 

22 A. Well 

23 Q. When and where? 

24 A. The dock box was something that 

25 migrated as all new things do on ideas you have ove r 
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a peri o d o f time. The final conceptual design of 

2 the dock box that I decided to produce was put 

3 t oget her in my garage with my tools and with my 

4 equipment in the November, ma ybe late October, in 

5 that tim e frame of 1990 where I de ve loped all the 

477 

6 woode n plugs and bu i lt all the wooden tooling that 

7 was going to be used for making the fiberglass mold. 

8 

9 

Q . T o kind of keep this in some 

chronolog i cal order, turn to Exhi bit 12. That is 

10 the accounting with respect to Marina Technology, 

1 1 

12 

Willoughby Harbor. 

Willoughby Harbor. 

We h e ard ab o ut P oo le's Grant and 

Co ul d you t ell me, please, an y 

1 3 conv ersati o n s y o u and Mac Ingl es had r egarding 

14 Will o u g hby Harb o r and Poo le's Grant and wh e n 

15 i n voices wou ld or would not b e p aid? 

16 A. Well , this has b ee n a 50 / 50 company 

17 fr o m t he beginning, and we tri ed to trea t it t hat 

18 way with th e e x ce pti o n of a f ew things that were 

19 

20 

br o ught up earli er . The ove r all o b ject i ve was t o 

ma ke it 50 / 50 . Mac I ng l es owns Willo u ghby Harbo r, 

21 a n d Sea Techn o l o gy prov i ded at ver y good prici n g the 

22 p owe r pedesta ls t hat went to Willoughby Harbor. 

23 They a ls o did a l o t of wo rk afterwards repa ir i ng and 

24 r eplac ing some of the pedestals that had been 

25 d a ma ged and upgrading some for different boat 
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1 configurations. These in this document here 

2 reflec ts that Willoughby Harbor owes Sea Technol o gy, 

3 $20,714.38 and Marina Technology owes them 

4 $19,693.37. 

5 Q. Have you ever denied owing -- has 

6 Marina Technology ever denied owing the money to Sed 

7 Technology? 

8 A. Not at all. 

9 Q. Was that subject to any prior 

10 litigati o n? 

1 1 A. Yes. 

12 Q. Did you deny owing that money? 

13 A. No. Marina Te c hnology owes Sea 

14 Technol og y for the power pedestals that went to 

15 Poole's Grant and I might add that Poole's Grant was 

16 a --

17 MR. BUG G : He's not entitled to ad d 

18 gratuit o usly what he wants to the question. He 

19 should re spond t o Counsel's question. 

20 MR. BAYLI S S: He is respondi ng . 

21 THE COURT: Respond to the question, 

22 Mr. Di ve ly, and then if y o u wish t o explain y o ur 

23 answer you may do so. 

24 BY MR . BAYLISS: 

25 Q. You were saying I might add Poole's 

361 

TAYL OE ASSOCIATES, INC. 



479 
R. Div ely - Direct 

1 . Gra nt? 

2 A. Poo l e' s Gra nt was a turnkey job. It ' s 

3 b een brought up in this co urt that I received 

4 $39,000 for the pedestal . If I received $295,0 00 

5 f or the pedest al s it d oesn't mak e any difference . I 

6 had to perform and build a complete marina for 

7 $295,000. The pedestal pri ce that they came up with 

8 was simply my billing to try to take care of an 

9 a greement that Gary McA llister and I had to cover 

1 0 the $65, 000 dow n payment that he was not allowed t o 

11 give me but agreed that I could tak e in th e project . 

12 Q. Was there any -- wa s the re ever any 

1 3 effor t to cover any o f this up ? 

14 

15 

A . 

Q. 

Never . 

And this was maintained in the b ooks 

16 and records of the co mpany ? 

1 7 A . Yes. In fa c t, this has been in the 

1 8 accounting records ever since late '89 . 

19 Q. Prior to the tim e yo u left Sea 

20 T ec hn ology o n March the 9t h, 1990 was the Will ou ghby 

21 Harbor debt ever paid by Willoughby Harbor? 

22 

23 

A . 

Q . 

24 paid o r not? 

25 A . 

Not t h at I know of. 

To t h is date do you know if i t's been 

I have no kn owledge. 
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1 Q. Prior to the time you instituted suit 

2 was it ever paid? 

3 A. I do n 't believe it was. 

4 Q. Your lawsuits that you instituted, did 

5 you ever seek any money damages from Mr . Ingles? 

6 

7 fact , 

A . 

I 

No , I didn't . I 

made an offe r that h e 

simply wanted 

just take Sea 

in 

8 Technology a n d go his way and/or r un Sea Technology 

9 his own way. I would remain a silent partne r and I 

10 would do my own thing and give me an accounting of 

1 1 who owed who what . 

1 2 Q. In the lawsuit you say accounti n g . 

1 3 What do y o u mean? 

14 A . Well, Mac Ingles owed the compa n y a lot 

15 of money , too, and I ·owed this Marina Technology 

16 bill and I owe d them for some parts that I used on 

17 the Shark Island job and I owed them for some 

1 8 Docksiders , 29 or so , that we n t to Dock of t h e Bay . 

19 Each one of those were invoiced or instructed to 

20 in voice to Marina Technology. 

2 l 

2~2 

Q. No w , turn to Exhibit 13 . This has 

already b ee n introduced . Mr . Dively, just identify 

23 it, please. 

24 

25 to Mr. 

A. I t l ooks like my l etter of resignation 

I ngles . 
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1 Q. In your letter of resignation do you 

2 reference you haven't been paid a salary since 

3 October of 1989? 

A. That's correct. 4 

5 Q. As we sit here today have you ever been 

6 reimbursed for your salary? 

7 A. I haven't been paid and the other thing 

8 mentioned is I paid my own compensations $9,744 that 

9 they still ow ed me. 

10 

1 1 

Q. 

A. 

That is for trips? 

Yes. I paid for my own trips and I 

12 hired an accountant to go through all the trips and 

13 take out anything that was spent on my wife and 

14 daughter even though they did attend and were at the 

15 booth with me and deduct it f rom what I claim they 

16 owed me and l ef t a balance of $9,764 still owing . 

1 7 

18 

Q. 

introduced. 

Turn to Exhibit 21. It's already been 

It's a copy of a check payable to Mac 

19 Ingles for $17,136.82 for reimbursement for tra vel 

20 

2 1 

expenses , Austral ia and other trips. Did you ever 

hav e access to this c heckb ook? Did you maintain the 

22 checkbook? 

23 

24 

A . 

Q . 

No . 

When was the first time you learned Mac 

25 Ingles paid himself $17,136.82 to reimburse f o r he 
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1 and his wife and the trips that they took? 

2 MR. BUGG: Your Honor, I object to 

that. Mr. Ingles explained it was for the credit 3 

4 card and not just his trip. This witness couldn't 

5 know it is for this witness unless 

6 THE COURT: Mr. Bugg, I'm going to tell 

7 you what the question was and then I'm going to have 

8 this young lady read it back to me. The question i3 

9 when did h e become aware this check was written. 

10 That's a proper question, when did he become aware 

11 of . 

12 MR. BUGG: Aware of the check written 

13 for Mr. Ingles' expenses . 

14 THE COURT: The question is when did he 

15 become aware of 

1 6 BY MR . BAYLISS: 

17 Q. When did you be co me aware of that 

18 check? 

19 A . I became aware of this c he ck and 

20 se veral ot her ch e cks that I thought were 

21 improprieties . It was the first time I had ever 

22 seen the check stubs. Mac Ingles had Trudy Pells 

23 out of o ur office review all the payments that we 

24 made t o a co mp a ny called ETL because he was thinking 

25 of suing them . I saw all the check stubs there f o r 
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l the first time ever and this was in 1988 and the 

2 co mpany started in 1984. I said, Trudy, what I 

3 would like you to do is go through all of the check 

4 stubs and add up all the money owed by me and all 

5 the money owed by Mac because we had an agreement 

6 that we were going to get square with the company. 

7 This check was o n e of the checks I saw 

8 and I really became concerned ab ou t it because this 

9 check Mac and I agreed would be paid by Innovative 

10 Technologies International which was going to be o ur 

11 company that handled the international licensing o f 

12 the licensing of S ea T ec hnol o gy Docksider . 

13 Inn ovat ive didn't have enough mone y to 

14 pay Mac and these expenses are far and away the 

15 Australian trip, the -trip to San Francisco , the trip 

16 to Hawaii because that's what he tried to collect 

17 fr o m Innovative Tech International, and they didn 't 

18 have the mo ney so finally he wr ot e the check out of 

1 9 

20 

Sea Technology to 

Q . Now, 

hims e lf. 

would it be fair to sa y that the 

21 rel a ti ons hip between the two of you deteriorated 

22 late '89, early '90? 

23 

24 

25 

A. It started to deteriorate when I saw 

what had happen e d in the checkbook and o ne of the 

most surprising things was the $60,000 that came up 

3 
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1 earl i er . What Mac Ingles did in the checkbook, and 

2 that's all I can speak t o , wh en I looked at t he 

3 c he cks was he in effect took an advance of about 

4 $80,000 in income and Sea Technolo g y did n o t h a ve 

5 the money i n the checking account but i t was 

6 December 31st and he needed income to o f fset some 

7 ot h er los s. 

8 The on ly money we h a d in th e acc ount at 

9 that time according to th e c h ec k stubs that I l ooked 

10 at was a f ew thousand dollars. So apparently wha t 

11 h e did was, and this is, it looks as though he 

12 borr ow ed mo ney from the bank a nd took $20,000 of 

13 legitima te mo ney. 

MR. BUGG: It' s not proper to sa y i t 14 

15 l ooks s o. If he's got the ch ecks and he ca n qua li fy 

16 to show the checks to the jury and here's what he 

17 did and he 's qualified t o say he re 's what Mr. Ingles 

18 did, fine , but he' s sitti ng up there speculating. 

19 THE COURT: I sustain yo ur object io n . 

20 BY MR. BAYL I SS: 

21 Q . I don' t want you theorizing . I want 

22 you to tell me what the checkbook revealed and an y 

23 discussi o ns. 

24 A . The checkbook revealed tha t Mac Ingles 

25 had written two check s to himself, on e for $20 , 000 
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1 and one for $60,000. 

2 Q . How much money was in the bank 

3 according to the checkbook when he wrote those two 

4 checks? 

5 A . To the best of my knowledge there was 

6 less than the $20,000, and the $6 0 , 000 check wasn't 

7 in - - there was no way you could write a $60,000 

8 check, s o Mac Ingles explains when he is challenged 

9 on this, said, I needed the income so I loaned the 

10 company $60,000 so I could write this check to 

11 myself, almost like kiting a check back and forth. 

MR. BUGG: I o bject to that. 

THE COURT : I sustain the objection. 

MR. BUGG: Instruct the jury. 

12 

1 3 

14 

15 

16 

17 

THE COURT: I sustai ned the objection . 

MR. BAYLISS: Just the facts. 

THE WITNESS: It looked --

18 BY MR. BAYLISS: 

Q. I don't want to know what it looked 19 

20 like. Did you and Mr. Ingles have a discussi o n 

21 about that? 

22 

23 

A. 

Q. 

Yes. That happened like in '89. 

As this relationshi p continues to 

24 deteriorate now, at the same time did you take out 

25 that extra $60,000? 
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1 A. No, I didn't . 

2 Q. Did there finally come a time that you 

3 got fed up and decided to lea v e? 

4 A . Yes, there was. It was in the -- after 

5 th e r ejec ti on of the Bish op of fer I just decide d it 

6 was fruitless to stay there. Our product was 

7 o b solete . We we re in the pro ce ss of losing our UL 

8 listin g . I wanted to mak e c h anges in the unit t o 

9 make sur e we c o u l d qualify for the UL listi n g and 

10 the money was n ot a va ilable to do it. I had the 

11 d oc k box and it looked like the Risley deal was 

12 falling apa r t and there just wasn't any way to go , 

1.3 and I decided I would go t r y to do somet h ing for 

14 my sel f because I hadn't been paid fo r five or six 

15 months. 

16 Q. And th a t was on or ab o ut March t h e 9th? 

17 A. Yes, I belie ve. 

18 Q. Turn t o Exhibit 15 . This has been 

19 talk ed about many ti mes. Just tell me wha t it is . 

20 A. It' s my attempt to account for the 

21 l abor and materials used o n the jobs that Marina 

22 T ec hn ology supplied and these wou l d be the pa r ts 

23 that came from Sea Technology's in ventory . 

24 Q. Now, let 's t a lk about Shark Island. 

25 Tell me briefly what Marina Technol o gy s ol d to Shark 
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1 Island. 

2 A. I don't know the full amount of the 

3 total order but during the time here there were 14 

4 units, 14 dock boxes, and they were sold to Shark 

5 Island in the February time frame . 

6 Q. And when you got paid tell us about the 

7 check. 

8 A. Well, we invoiced Shark Island on 

9 Marina Technology , and I was I think at the boat 

10 

l l 

1 2 

show when it was ou t . Al delivered it and came 

back. When he came back Al came to me and said he 

had a problem. I asked him what it was. He said, 

13 well , Sha rk Island wrote the check ou t to Sea 

14 Technology even though they had been invoiced to 

15 

16 

Marina Tech n o logy. I said, well , I said, there's 

n ot hing you can do about it now . I'll take care of 

17 it. 

18 

19 tim e? 

20 

2 1 

22 

23 

24 

Q . 

A. 

Q. 

A. 

Q . 

A. 

Did you have the checkbook at that 

My checkbook? 

No, Sea Technology . 

No . 

So what did you do? 

I called Shark Island and talked to 

25 Allison King who testified here ea rl ie r and told her 
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1 that inadvertently -- that it looked like s omebody 

2 had inadvertently done it b ec ause I invoiced them 

3 properly in the name of Marina Techn o logy for t he 

4 dock boxes and that they had written the check to 

5 Sea Technology, and Allison King in effect 

6 Q . Don't tell me what she said. As a 

7 result, what did you do with the check? 

8 A. I deposited the check in Marina 

9 Te c hnol ogy's account , endorsed it from Sea 

10 Technology to Marina Technology. 

11 Q . And Dock of the Bay? 

12 A. On Dock of the Bay there were -- I 

13 can't remember the number of dock boxes there. 

14 Q . Was it less than 20? 

15 A . I want to say yes, probably. To start 

16 wi th it made it at Sea Technology but Dock of the 

17 Bay was a job that required both pedestals some 

18 pedestals, 29 of them, and then the res t of the j o b 

19 was dock boxes and we supplied th at job probably o n 

20 through in the July time frame. 

2 1 Q . While you were at Sea Technology, 

22 though, you s upplied some dock b o xes, Marina 

23 Technology did? 

24 A. Yes . 

25 Q. And Marina Technology was paid some 
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1 money? 

2 A . Marina Technology collec te d money but 

3 Marina Tech also paid for all of the parts for the 

4 dock boxes. We bought the dock boxes from Salt 

5 Marsh Industries and bought hinges and a ton of 

6 parts from ot her people and these parts from Sea 

7 Technology. 

8 Q . And why, sir, when you left why would 

9 you tell anyb o dy to bill Marina Technology for this? 

10 A. Because they owed it. 

1 1 Q. Did you ever make any attempt to cover 

12 that up? 

13 A. Never. 

14 Q. Now, Pelican Harbor, you were indicted 

15 for Pelican Harbor? 

16 A. Yes, I was. 

17 Q. Tell me about Pelican Harbor . 

18 A. Pelican Harbor --

19 Q. When did you first have wind of Pelican 

20 Harbor and when did you do the work? 

2 1 A. Pelican Harbor, I met a fellow named 

22 Larry Sietzman at the Florida Miami Boat Show, and 

23 down there I was displaying this new box I had 

24 designed and at that time I thought it was going to 

25 become a Sea Technology product and it had a Sea 
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1 T echnology l abel on it, and Larry saw it and he 

2 liked it. Subsequently he placed an order for these 

3 dock boxes and I supplied them all out of Marina 

4 Techn ology out of Williamsburg. 

5 Q . And when was that subsequently? Was J. t 

6 before you left or after you left? 

7 A. I provided all the dock boxes from the 

8 time after I l ef t Sea Technology. 

9 Q . That's Dock of the Bay, Shark Island, 

10 Pelican Harbor, and Poole's Gra nt we talked about. 

11 When you left, sir, did you have any discussions 

12 with Al Brooks about any equipment that you might 

13 h ave owned, and if so, tell us what that discussion 

14 was? 

15 A. Al Brooks and I have been t ogether for 

16 a long time, I guess 198 4, and Al pretty wel l knew 

17 th ought all my tools and there were a lot of them 

18 that I had taken to Sea Techno l ogy , and I asked Al 

19 wh e n I decided to leave there t o pick up my tools 

20 and to move them to Williamsburg. 

21 

22 

23 

24 

25 

Q . 

A. 

Q. 

A . 

Q. 

Did you oversee that? 

No. 

Did you tell him what to pick up? 

No. 

Did you inventory it when it got to 
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1 Williamsburg that day? 

2 A. Not that day. 

3 Q. Now, we're in the March time frame, 

4 March of 1990, ea rly April of 199 0 , two la wsuits, 

5 they've been int ro duced as exhibits, were filed. 

6 You filed one and Mr. Ingles sued you seeking money 

7 damages of $5 million. Do you remember that? 

8 A. Yes. 

9 Q. Did there come a time that you had to 

10 appear in court here in Wi lliamsburg ? 

1 1 A. Yes. 

12 Q. Was that on or about April 11th? 

13 A. I believe so. 

14 Q. Tell me what happened. 

15 A. Mac Ingles was trying to enjoin Marina 

16 Te c hnol o gy and me from producing the dock box or any 

17 other item that would compete with him. 

18 Q . And were you enjoined at that time? 

19 A. No, I wasn't. 

20 Q. And did you cont in ue to produce the 

2 1 dock box from that point forward? 

22 A. Yes, I did. 

23 Q. And your company , what was the name of 

24 the company at that point? 

25 A. Marina Technology. 

374 

TAYLOE ASSOCIATES, INC. 
-- ----- --------------



492 
R. Dively - Direct 

1 Q. Was the Pelican Harbor after that 

2 hearing or before? 

3 A. After. 

4 Q. Was the work you did for Dock of the 

5 Bay I'm sorry other than the 29 pedestals for 

6 Do ck of the Bay was that all before or after the 

7 injunction had been denied? 

8 A. The 29 pedestals and the few boxes were 

9 done at Sea Technology . All the rest of the order 

10 was produced in Williamsburg . 

1 1 Q. Did there come a time in April when you 

12 returned some equipment and t o ols or whatever to Sea 

13 Technology? 

14 A . Yes, at the injunction hearing I 

15 b e li e v e we were requested to check -- it was br o ught 

16 up that s o me it e ms had been taken over t o the 

17 Williamsburg pl a nt that did n o t b e long to us and s o 

18 at that time I went out in the back of the plant and 

19 I o b s erved s o me items there that I knew were 

20 pr o p e rly o f other - - o f either Willoughby Harbor o r 

21 Sea Technology and instructed them t o pack them up 

22 and take them back. 

23 Q . At that time -- strik e that question. 

2 4 Now, we 'r e in mid April, 1990 . Was ther e anything 

25 el se pending at that t ime t o yo ur kn o wledg e oth e r 
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1 bills . You have seen the bi ll s before I know? 

2 A . Sure, lots of them. Uh -huh. 

3 Q. Now, the summary , sir, what do es it adj 

4 up t o? 

5 A. $96 , 405.75. 

6 Q. To the best o f your knowledge have you 

7 paid at least that mo n ey to defend you rs elf in the 

8 criminal ca se? 

9 A. I paid at l ea st that much. 

10 MR. BAYLISS: I move to introd u ce 33. 

1 1 MR . BUGG: No objection, Your Honor . 

12 THE COURT : The summary and these? 

13 MR. BAYLISS: Yes, sir . 

14 THE COURT: 33 pl us the bills attached 

15 thereto are introduced and mark ed as Plai ntiff's 

16 Exhibit Number 33. 

17 (The docum e nt referred to was mar ked by 

18 the Court as Plaintiff's Exhibit 33, and received 

19 into evide n ce.) 

20 BY MR. BAYLISS: 

2 1 Q . Now turn to Exhibit 31 . It's a l ready 

22 been intr od u ced. If you c an l oo k at these real 

23 quick and just identify these , please. 

A. The first one is an article that 24 

25 

I 
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1 here in Williamsburg and it's titled, "Man Acquitted 

2 on Embezzlement Charges." 

3 

4 

Q. You don't have to go through each 

article. The jury can read these later. I just 

5 want you to generally tell me what these are. 

6 A. The first one is an article that 

7 describes my acquittal in that trial and makes 

8 comme nts about what the judge said. 

9 Q. Let me lead you and get through this if 

10 he won 't object. Is this a general summary of 

11 n ewspaper arti cles that you sent to your counsel 

12 that related to the problems you and Mac Ingl es we re 

13 

14 

15 

having? 

A. Yes. I believe it is. 

MR. BUGG: My objection to the first 

16 one is already in the record. 

17 THE COURT: You objected yesterday when 

18 they were introduced and I sustained. 

19 BY MR . BAYLISS: 

20 Q. The civil trials that you had 

21 Mr. Dively they were tried three months ago, March 

22 of 1 992? 

23 

24 

25 trial? 

A. 

Q. 

Yes. 

And as a result of -- how long was that 
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1 A. It was a five day trial . 

2 Q. And turn to Exhibit 32. Is that a true 

3 and correct copy of the order? 

4 A. Yes, it is. It appears to be. 

5 Q. Mr . Dively, have you ever stolen 

6 anything from Sea Technology? 

7 A. No, I haven 't . 

8 Q. Have you ever taken anything from Sea 

9 Technology that was not yours? 

10 A. No, I haven't. 

1 1 MR. BAYLISS: I don ' t have any other 

12 questions, Your Honor. 

I 3 THE COURT: Let's stop. Let's let the 

14 jury ha ve a little break. We've been at it for an 

15 hour and a half, ladies and gentlemen. 

16 (The jury withdrew fr o m the courtroom.) 

17 (Recess .) 

18 (The jury was returned to the 

19 courtroom.) 

20 CROSS-EXAMINATION 

21 BY MR. BUGG: 

22 Q. Mr . Dively, when the officers came to 

23 your place of business o n May 9th o f 1990 and you 

24 went to the police station, yo u went over there in 

your own car and John McMeaken drove you, didn't he?J 
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1 in working with these people. 

2 Q. EMR is defun ct? 

3 A . It's n o t doing any more business. 

4 Q. Marina Techn o logy, Incorporated s t ar ted 

5 in August of 1987, ther eabou ts? 

6 A. Roughly . 

7 Q. You ow ned a hundr ed percent of Marina 

8 Technology, Inc. th e n? 

9 A . Yes. 

10 Q. And you've owned a hundred percent of 

11 Marina T ec hnology ever since t hen ? 

12 A. Yes. 

13 Q . And Marina Techno l ogy became inactive 

14 on July 1 st , 1990, didn't it? 

15 A. Marina Techn ology l ost a l ot of money 

16 o n the dock boxes , and I wanted to start producing 

17 power pedestals so that I design a power pedestal to 

18 go ou t in the wo rld t o sell it and at that time I 

19 just simply stopp e d operatin g Marina Technology 

20 which was making dock b o x es. 

2 1 Q. And at th at time you became employed by 

2 2 M- Te c h ? 

23 A. M-Tec h, yes . 

24 Q . And that c o mpany was funded , 

25 capita l ized , by Floyd Bish op? 
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1 A. Yes. 

2 Q. And --

3 A . With my tools and equipment and des i gn, 

4 yeah. 

5 

6 

7 

Q. 

A. 

Q . 

And M-Tech is no longer in business? 

That's true. 

You are doing business now as 

8 In n ovative Marine Products? 

9 A. Yes. I personally to o k over the assets 

10 of M-Tech from Floyd Bishop because he had given me 

11 promissory notes to buy the equipment and the 

12 company from him, and th e promissory notes had the 

13 confessi on of judgments attached to them as well as 

14 I had a first secured interest in all the tools and 

15 equipm e nt that I had ·Started o ut in putting the 

16 equipment for these n o tes, so I gave him r e al ha rd 

17 product and tools and equipment and he gave me 

18 pieces of paper which he never paid fo r, so I 

19 confess e d judgment h ere in Williamsburg court and 

20 to o k over the assets of M-Tec h a nd left him with thE! 

21 liabilities. 

22 

23 

24 

25 

Q. And now you are in litigation with 

Mr . Bishop over that? 

A. Not that I know of. 

Q. A lawsuit hasn't been filed in 
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1 Williamsburg about the confession o f judgment? 

2 A. About the co nfession of judgment? 

3 Q. Yes, sir. 

4 A. I do n 't think a lawsuit has been 

5 filed. I think that somebody is contesting the 

6 confession of judgment. 

7 Q. The IRS has sent a notice that $65,000 

8 or s o in unpaid withholding taxes is due on M-Tech, 

9 haven't they? 

10 A. I have no idea. 

1 1 Q. The judgment by Cadillac Pr o ducts, 

12 $25,732? 

13 A . Yes, sir, there was a judgment. 

14 Q . Would you get Exhibit 2 in that book in 

15 fr o nt of you, please,. Mr. Dively? That's a letter 

16 fr o m y o u back in February of '89 to a fe llow named 

17 Mc Ma co n at McRay Harbor, right? 

18 MR. BAYLISS: I noticed this objection 

19 be fore McMacon was never mentioned in direct 

20 exa minati on and I make it as 

2 l MR. BUG G : This is cross-examination . 

22 THE COURT: I agr~e . Go ahead . 

2 3 BY M R . B U G G :· 

24 Q. And Mr. McMacon was with McRay Harbor 

25 which wa s a p edesta l job? 
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1 A. Yes. These are Sea Technology. 

2 Q. And you provided 75 pedestals or Sea 

3 Technol ogy did to Mr. McMacon? 

4 A. I can't remember. 

5 Q. It was a lot of them, good job? 

6 A. It was a nice job . 

7 Q. And Mr. McMacon wanted a timer in the 

8 pedest a l to run a pump-out within the boats? 

9 A. That's a very general but that's n ot 

10 r eally what it was for. He wanted a device in the 

11 pedestal to o perate a sewage pump to be ab le to pump 

12 the waste fr o m the boats right at the dock, and the 

13 only device that he could use was a device made by a 

14 boat manufacturer that operated on 12 volts. Our 

15 power pedestal only operated on th e sta ndard wall 

16 current s so this thing too k the standard AC power 

17 that comes out of your wall , converted it to DC and 

18 because it was a boat pump it could n't operate very 

19 l ong it had to have a timer to shut it off or it 

20 would burn up. This is a complex device . I t's n o t 

21 a simple timer . 

22 Q . You told Mr . McMacon that to put t his 

23 d ev i ce in the pedestals y o u co uld do it cheaper 

24 through another company, in order to produce the 

25 s o ur ce as inexpensive as possible I'm going t o pu t 
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1 it through another company? 

2 A. That's what the letter says. 

3 Q. And the other company was Marina 

4 Technology, Incorporated, wasn't it? 

5 A. Yes. 

6 Q. And Marina Technology, Incorporated 

7 didn't do it a bit mo re cheaply t h an anybody else 

8 c o uld? 

9 A. Than anybody else? 

10 Q. Than Sea Techn ol ogy could. 

1 1 A. I believe they could have but I don't 

12 know. You got your facts. 

13 Q. Cost didn't have anything to do with 

14 it, did it? 

15 A . Several · thi ng s had to do with it. 

16 Number one , Sea Technology could not have modified 

17 the pedestal. 

18 Q. We'll get to that in a minute . 

19 MR. BAYLISS: He said cost had nothing 

20 t o do with it. He ca n explain the answer. He 

21 open e d the door. 

22 MR. BUGG : He's entitled t o explain. 

23 we can move through this more quickly if he answers 

24 my q u es ti on first . 

25 MR. BAYLISS: We move a lot quicker if 
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1 he doesn't get a chance to explain the answer. 

2 THE COURT: Answer the question and 

3 then explain your answer. 

4 THE WITN ESS: Wou l d you repeat your 

5 questi o n? 

6 BY MR . BUGG: 

7 Q. Marina Technology could not modify this 

8 pedestal more cheaply than Sea Technology? 

9 A. It certa inly could. 

10 Q . Let me read you something from your 

11 deposition since you say it c ertainl y could taken, 

1 2 o n J a n u a r y 2 4 t h o f ' 9 2 , P a g e 6 1 7 , w h e r e I a s k y o u o .:: 

13 Mr. Ru sse ll asks y o u, "Why was Mari na Technology 

14 able t o mod ify the p edes tals less ex pensively than 

1 5 Sea Te c hnology?" 

1 6 Yo ur an s wer , "I don't kn o w that they 

17 were . I suppose their overhead was a lot le ss ." 

18 A . That's say i ng it's less . 

19 Q . Marina Tec hnology didn't ha ve any 

20 ove rhe od at Sea Technology , did it ? 

2 1 A . Because I did t he work to modify th es e 

22 my se lf and h ow mu c h o verh e ad is involved with my own 

23 labor. 

24 Q. You and Al Brooks mod ified thes e at S e c:t 

25 Technol o gy ? J: 
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Yes, we ·did. I did some at my house. 1 

2 

A. 

Q. Nobody else at Sea Technology worked on 

3 them? 

4 Not to my knowledge. 

5 

A. 

Q. Those transformers or whatever weren't 

6 put in the pedestals as they carne right on through 

7 production, you did that later? 

8 A. Absolutely not. You couldn ' t install 

9 them in production because the way the unit was 

10 built. 

Flip over to Exhibit Number 4 . 1 1 

1 2 

13 

14 

15 

1 6 

Q. 

A. If you installed them in production you 

could never put the UL label on them. 

modification done after production . 

This is a 

Q. Flip over to Exhibit Number 4. You 

mentioned the modification and the UL sticker. The 

17 fact that the modification meant that they couldn't 

18 be UL certified if they came through Sea Technology; 

19 is that correct? 

20 . A. That's only correct if Sea Technology 

21 had not submitted a device to Underwriter's 

22 Laboratory with that modification . 

23 

24 

Q. What you are telling us, Mr. Dively, 

you used Marina Technology as an independent 

25 contractor so that you could modify the device and 
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1 I still have a UL label on the pedestal? 

2 A. Once the device leaves Sea Technology 

3 I to go s o mewhere else if it's modified then Sea 

4 I Technology can still put the label on . 

5 Q. So all the modifications were somewhere 

6 I else, not at Sea Technology? 

7 A. T ypica ll y an awful lot of electrical 

8 I devices that people buy at the hardware store or 

9 I anywhere have UL labels o n it and there's nothing to 

10 I prevent you from modifying it and the label remains 

1 1 on it. That's what happened here. 

12 Q . Look at Exhibit Number 3, Mr. Dively. 

13 MR . BAYLISS: 3 or 4? 

14 MR . BUGG: 3 . 

15 I BY MR. BUGG: 

16 Q. Exhibit Number 3. It's an invoice from 

17 I Robertson Transformer to Ma rina Technology? 

18 A. It appears to be, yes. 

19 I Q. Tha t 's for the cost of those 

20 I transformers, isn't it? 

2 1 A. It's for transformer. It's about the 

22 right time. Yes, it appears to be. 

sure. 

23 

24 

25 

Q. That's for 300 transformers, isn't it? 

I 
-
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Q. And that was for 300 transformers back 

on Exhibit 2 I that's what you were supplying, isn't 

it? 

A. Yes . 

Q. And you told him you were going to do 

it 3 00 times $49 . 60 for a gross price of $14,880 and 

you take off the cost and the profit was $ 1 1 1 7 0 3 ? 

A. What I t ri ed t o exp l ai n to you earlier 

9 it's n o t right, and what I want t o explain is I told 

1 0 you this device was not a simple device . It had a 

11 timer , it had a full way bridge rectifier that would 

12 

13 

handl e 25 amps. It had a capaci ty t o prevent 

ove rcharging and fast current . It had many other 

14 parts o ther than these transformers and you can't 

15 take what I c harged and take just the transformers 

1 6 

1 7 

18 

off . It's just not - - it doe sn't make sense. 

19 me. 

20 

2 1 

22 

Q. 

A . 

Q. 

A. 

Q. 

Did you pay any labor? 

I paid labor. I paid Al Brooks to help 

Did you pay anybody else? 

No . Nobody else helped me . 

You didn ' t tell Mr. Ingles anything 

23 about that deal, did you? 

24 

25 

A. 

though. 

I don't believe I did. I can't recall, 

I didn't see any reason to . 
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1 Q . Don't you think you wo uld recall? 

2 A. Mr. Ingles didn't tell me everything 

3 about what he was doing either but I didn't think .it 

4 was important. There was very little profit ma de on 

5 that by the time you add in all the components that. 

6 I charged the man. I was trying to do the man a 

7 favor. 

8 Q. Do you remember a man named Keating 

~ that ordered a box from you in early 1990? 

10 

11 

A. 

Q. 

Dr. John Keating, yes . 

He saw you at the Miami Boat Show and 

12 got · interested in the dock box? 

13 A. I can't rem ember him talking to me at 

14 the boat show. 

15 MR. BUGG: I would like to mo ve in 

16 Numbers 2 and 3 . 

17 MR. BAYLISS: No objection. 

18 THE COURT: Introduced and marked as 

19 Defendant's Exhibits 2 and 3. 

20 (The documents referred to were mar ked 

21 by the Court as Defendant's Exhibits 2 and 3, and 

22 re ce ived into evidence.) 

23 BY MR. BUGG: 

24 Q. Mr. Dively, turn to Exhibit 6. That's 

25 a brochure that you were g i ving out at the boat 
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1 shows about the dock box , was n' t it? 

2 A. It appears to be. 

3 Q. Here is an orig in a l o n e, a ye ll ow o n e . 

4 T hat 's what it looked l ike? 

5 A. I have n o idea. 

6 

7 top? 

8 

9 

10 

1 1 

Q. 

A. 

Q . 

A. 

Q . 

12 patent? 

13 

14 

15 you? 

1 6 

A. 

Q . 

A. 

It sa y s Sea Technology , Limited at the 

Yes. 

And it's ta lkin g about the dock box ? 

Yes. 

It says so unique we applied for a 

That's what it says. 

You hadn't applied for a patent, h ave 

No, we hadn ' t. I had do n e so me 

17 preliminary searching which is the start of the 

18 patent application pr oce ss. 

1 9 

20 

2 1 

22 

Q . 

A. 

searc h ? 

Q. 

Yo u hadn't applied for o n e? 

Well , f or the formal applicatio n or the 

The process had started b u t was dropped . 

It says Emron paint e d. It wasn ' t Emr o n 

23 painted, was it? 

24 

25 

A . 

Q. 

I believe it was. The lid was painted. 

Fireproof fib erglass, it wasn 't 

.. 3 89 
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1 fireproof fiberglass? 

Yes, it was. 2 

3 

A. 

Q. That address on the bottom is a post 

4 office box out o n the pole, isn't it? 

A. I don't kn o w where it is . I assume 5 

6 it's at the plant. We installed a mailbox at t he 

7 plant but I don't know the number of it. 

8 MR. BUGG: I move the admission of 

9 Numb e r 6 , Your Hon o r. 

10 THE COURT: Introduced and marked as 

11 Defendant's Exhibit Number 6 . 

529 

12 (The document referred to was marked by 

13 th e Court as Defe ndant's Exhibit 6, and received 

14 i nto evidence . ) 

15 

16 

17 

18 

MR . BUGG: Ca n the jury see t hat 

partic u lar exhibit? 

THE COURT: Do you want them to see 

th at particular one? All right. Certainly may. 

19 Will y ou hand them that, please? 

20 BY MR. BUGG: 

21 Q . The tel e ph one number and fax number o n 

22 that d oc um en t are Sea Tech's numbers, aren't they? 

23 

24 

25 

A . I'm only familiar with o ne number on 

there. I can't reme mber the 800 number, but the 

624-65 38 is the Sea Technology number. J 
L-------------------~3~9~0 __________________ __ 
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1 Q. Back to Mr. Keating he ordered a b ox 

2 from you, didn't he? 

3 A . Yes, he did. 

4 Q. Flip over to Exhibit 7. 

5 MR . BAYLISS: All this is hearsay. 

6 It's le tters from Keating. Keating is not hear. 

7 MR. BUGG: It's just an order . 

8 MR. BAYLISS: It's all hearsay. It' s 

9 n o t admissible . If they want Mr . Keating here they 

10 could ha ve br o ught him. 

1 1 MR. BUGG: That's fine. I'll go on . 

12 THE COURT: As lo n g as you agree, 

13 Mr. Bugg, we're in good shape. 

14 BY MR. BUGG: 

15 Q. Look at ·t he next page, the check dated 

16 2-22 -90 . It's for $610 payab le to Sea Technol ogy, . 

17 Limited? 

18 A. Yes. 

19 Q. And that was a check you got from 

2 0 Mr. Keating f o r a dock box? 

2 1 A. That's what it says, f or dock boxes . 

22 Q. And right under that is a Ma rina 

23 Te ch nol og y Crestar Bank account dep o sit slip? 

24 A. Yes. 

25 Q. Has Shark Island ? 
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1 A. Yes. 

2 Q . Also has John Keating $610, and it ' s 

3 dated February 22nd , 1990? 

4 A . Yes . 

5 Q. Flip to the next page. Mr. Keating 

6 called you 

7 A. I wan t to explain this. Ma r ina 

8 Techn o logy sent this check back. 

9 Q . We'll get to that. 

10 A. And he reissued an o ther check and the n 

11 we manufactured the box. 

12 Q. You endorsed Mr . Keating's check t o Sea 

13 Techn o l o gy and put it into Marina Technology che ck 

14 and Mr. Keating called and wanted to know where his 

1 5 box was; is that correct? 

16 MR. BAYLISS: I guess he wants to 

17 testify for Mr. Keating. I object t o anything 

1 8 Mr . Keating says . It's improper and he knows it ' s 

19 improper . 

20 BY MR. BUGG: 

2 1 Q. At some point you returned a check t o 

22 Mr. Keating; is that c o rrect? 

23 A. Yes , I d id. 

24 Q. Flip ov er to the next page. Is that 
I 

i 
I 
I 

25 199 0 ? Ji 
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1 A. Right . 

2 Q . That's your lette r to Dr. John Keating 

3 dated March 27th, 1990? 

4 A . It app ea rs to be . 

5 Q. And you were send i ng him a cashier's 

6 c heck for $610? 

7 A. That's co rrect. 

8 Q . And you told him, " We are retur n ing / 

9 payme n t for t he dock box you ordered because we 

10 inadvertently deposited yo ur check int o the wrong 

11 accou n t and in o rder n ot t o crea te any more 

12 confusion i t is simpler to return your pa y ment and 

13 ask for payment to be i ss ued in the correct co mpany 

14 name Marina Technology , In c .," co rrect? 

1 5 A. That's correc t. 

1 6 Q. And when y ou got Keating's check back 

17 y ou put it in Marina Technology, Inc ., didn't y ou ? 

18 A . That 's cor r ect . 

19 Q . And that 's wh e r e the first one wen t? 

20 A. That's correct . 

2 1 Q . And there was n't any inadvert ence abo ut 

22 i t , was it? 

23 A . I sent the mo n ey back to him that I 

24 deposited into Sea Technology's accou n t . 

25 Q . My questi o n is, when you got the first 
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1 check and put it in Marina Tech's account, it wasn 't 

2 inadvertent, you didn't make a mistake? 

3 A. I returned it voluntarily . 

4 Q. That's not my question. 

5 A. I deposi te d it in my account. 

6 Q. And it wasn't a mistake? 

7 A . At that time I didn't think it was a 

8 mi stake. 

9 MR. BUGG: I move the admission. Since 

10 Mr. Bayliss doesn't want the first page I ask the 

11 clerk to prepare a new sticker . 

12 THE COURT: I permit the check, the 

13 endorsement thereon and Mr. Dively's letter with 

14 apparently a photostat of a cashier's check, those 

15 tw o pages will be introduced as Defendant's Exhibit 

16 Number 7. 

17 (The document referred to was marked by 

18 the Court as Defendant's Exhibit 7, and received 

19 into evidence. 

20 BY MR. BUGG: 

21 Q. Let's talk about your stock in Sea 

22 Technol ogy , Mr. Dively. Any question about when it . 
23 started out each of you h ad 15 shares? 

I 
24 

25 

A. It was always my understanding that Ji 
each of us owned 50/SO. 
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1 Mr. Dively, that this is the product that you were 

2 going to be making in that space? 

3 A. Absolutely not. 

4 MR. BUGG: I move it into admission, 

5 Your Honor . 

6 THE COURT: Just that one? 

7 MR . BUGG: No, all three . It would be 

8 1 3 1 1 4 and 15. 

9 THE COURT: Defendant's Exhibits 13, 14 

10 and 15 are hereby introduced into evidence. 

1 1 (The documents referred to were marked 

12 by the Court as Defendant's Exhibits 13, 14 and 15, 

13 and re ceived into evidence.) 

14 BY MR. BUGG: 

15 Q. Now, I think you said earlier that you 

16 always intended for the dock box to be a Sea 

17 Technology pr od uct? 

18 A. That's correct. 

19 Q. And if the company was sold that it 

20 would be folded into Sea Technology and go with the 

21 sale? 

22 A. That's even expounded in the agreement 

23 that Mac Ingles drew up with Rick Risley and myself. 

24 Q. For that reason you kept separate 

25 accountings for the dock box? 
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1 A. I kept separate accountings of the dock 

2 box because until that time I wa s responsible for 

3 the bills. 

4 Q. And is it your testimony that both 

5 Mr. Risley, one of the potential purchasers, and 

6 Mr. Bishop, the other potential purchaser, agr eed to 

7 reimburse you f o r the expenses that you incurred in 

8 de veloping this dock box if they·bought the company? 

9 

10 

A. 

Q. 

11 expenses ? 

12 

13 

A. 

Q. 

And to pay me a royalty on top of it. 

They agreed to reimburse you for 

Yes, sir . 

You've told the jury that you filed 

14 suit for an accounting and that's all you wanted, 

15 but, in fact, by February 13th of 1990 you decided 

16 you wanted to see Sea Technology dissolved, hadn ' t 

17 you? 

18 A. I wanted to see an accounting of where 

19 Mac Ingles and I stood at Sea Technology, not 

20 

2 1 

22 

23 

24 

25 

dissolved . This is my baby . I developed this. I 

designed it. Everywh ere I go in the country I see 

it. I know that's part of me. I didn't want this 

product t o end. I only wanted an accounting. 

Q. Look at Exhibit 16, Mr. Dively . 

THE COURT: Your 16 or his 16? 
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1 s o mething while I was at Sea Technology. 

2 MR. BUGG: I move its admission, Your 

3 Ho n or , 16A . 

4 THE COURT: 16A introduced and marked 

5 as Defendant's Exhibit 16A. 

6 (The document referred t o was marked by 

I 7 

~ 
the Court as Defendant's Exhibit 1 6A , and recei v ed 

I 8 into evidence . ) 

' } 
9 

10 

1 1 • ' 

THE WITNESS: Mr. Davis was als o 

reviewing the purchase agreement was reviewing 

Sea Technology's purchase agreement from Bishop on 

t 12 
I 

my behalf. 

I 1 3 BY MR. BUGG: 
f 
I 

14 Q. Now, Mr. Dively, it's your position 

1 5 that Marina Tec hn ology owes about $35,000 to Sea 

16 T echnology? 

1 7 A. I don't know what it is. Whatever the 

18 accounting that I asked f o r works out to be t h at ' s 

19 what I owe them. 

20 Q. It was $35,800 and that was your 

2 1 document , co rr ect? 

22 A. I can't remember that number . 

2 3 Q . Yo u say Marina Technology owes that 

24 mo ney? 

25 A. I say they owe money and when the 
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1 you found that? 

2 A. 61B? 

3 THE COURT: 61A he said. 

4 MR. BUGG: It should be 61B. 

5 THE WITNES S : I don't know if this is 

6 the document Ms. Hogge was looking at or not when 

7 she testified. 

8 BY MR. BUGG: 

9 Q. I t s a y s m o n i e s owe d S e a T e c h no 1 o g y f o J ~ 

10 materi al s and/or lab or? 

11 A. Yes, that's what it says. 

12 Q. And lists three jobs, Poole's Grant, 

13 Shark Isl and and Dock of the Bay? 

14 A . Yes. 

15 Q . $35,485.· 67? 

16 A . That's correct . 

17 Q . That was a document prepared at your 

18 direction, wasn't it? 

19 A. Probably. 

20 Q. Flip back to Exhibit 22, Mr. Dively. 

21 Have y o u got those in front of you? 

22 A. Yes . I have Exhibit 22. 

23 Q. Exhibit 22 is also documents prepared 

24 at your direction, weren't they , and it sh ows 

25 overhead that you attribute to Dock of the Bay and 
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1 Shark Island jobs? 

2 

3 

4 

5 

6 

7 

MR. BAYLISS: I'm going to object to 

these. He says they were prepared at his 

direction. They were prepared by Jane Hogge. He 

had Jane Hogge on the stand . I don ' t know if this 

man knows anything about these. These were exhibits 

in the other trial. Jane Hogge was the one that got 

8 these in the ot her trial. 

THE COURT: Is that true? 

MR. BUGG: I think he can identify. 

9 

10 

1 1 She put them in . Are those documents you are 

12 familiar with? 

13 MR. BAYLISS: We'll stipulate that Jane 

14 Hogge prepared these at Bob Dively's direction in 

15 preparation for the other civil case. 

16 BY MR. BUGG: 

17 Q. Do you remember Exhibit 13 which 

18 Mr. Bayliss handed you which were the notes about 29 

19 pedestals and labor and parts? 

20 

2 1 

22 BY MR. BUGG: 

23 Q . 

MR. BAYLISS: 

THE WITNESS : 

Your accounting . 

Yes. 

There wasn't anything on there, 

24 Mr. Dively, was there, about insurance, advertising, 

25 sales expense, lab testing, salaries, rent, phone, 
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1 1 i g h t s , e m p 1 o y e r ' s c o n t r i b u t i o n t o t a x e s , e q u i p me n 1: 

2 depreciation or waste removal, wa s there? 

3 MR . BAYLISS: We'll s tipulate there ' s 

4 n ot hin g o n there. These exhib its are a profit and 

5 loss analysis. They are not a cost analysis wh ic h 

6 E xh ib it 1 3 was, and he's misleading the jury to ask 

7 that. We stipulat e the d oc uments speak for 

8 themselves and don't ha ve tha t on it. 

9 MR . BUGG: I'm not misleading the 

10 jury. There's absolutely no ove rhead on the 

11 accounting this man leaves behind. 

12 MR. BAYLISS: We stipulate. 

13 T HE CO URT: Is that to show a weakness 

14 in characte r ? 

15 MR . BUGG: It shows the accounting was 

16 not i n good faith , Yo ur Honor. 

17 BY MR . BUGG: 

18 Q . Mr. McMeaken wa s a t the Miam i Boat 

19 Show , was n ' t he? 

20 A. When? 

21 Q. I n 1990, early 1 990? 

A. Yes, in February of 1990, y es . 

23 Q . And yo u showed the box down at the 

24 Miami Bo at Show? 

25 A. I already said I did. I 
I 

I 
. 400 I 

L_------------------------------~~~----------------------------------~ 

TAYLOE ASSOC IATES, INC. 



1 

2 

3 

4 

5 

R. Dively - Cross 

Q. And 

A. Yes. 

Q. And 

A. Yes. 

Q. And 

at 

Sea 

you 

586 

the New York Boat Show? 

Technology paid the expenses? 

used that flyer that the jury 

6 had seen to advertise the box at the boat show? 

7 A. Yes. As I said, at that time it was my 

8 full in tentio n to have this as Sea Technology 

9 products, as the agreements that we looked at 

10 previously said the man was going to buy them. 

1 1 Q. You never told Mr. Ingles you were 

12 building that bo x in the back of Sea Technology and 

13 selling that box, did you? 

14 A. Never told Mr. Ingles? Mr . Ingles came 

15 in the plant and saw ·the boxes. 

16 

1 7 

18 

19 

Q. 

A. 

either. 

Q. 

You never told him about it? 

I didn't tell him about the pedestals 

He saw those. 

You said Mr. Ingles came in and saw the 

20 men making the boxes in the b ack? 

2 1 

22 

23 

24 

A. I didn't say that. We had 15 boxes. 

It's 48 i nches by 24 inches . All you have to do is 

walk in the plant. They l ook like they're 

everywhere. You only have 20 or 30 and they look 

25 like they're everywh ere, and Mr. Ingles walked in 
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1 the plant but I don't know that h e knows what a dock 

2 box is. 

MR. BUGG: Your Honor, can we take a 3 

4 

5 

break? We ha ve a wit ness we need to talk to him . 

MR. BAYLISS: I think we ought to 

6 finish this man. 

7 THE COURT: I think we need to finish 

8 this. 

9 BY MR. BUGG: 

10 Q. I direct your attention to your 

11 testimony on January 24th, 1992 and ask you if 

12 you - - "QUESTI ON: Do y o u think Mr. Ingles knew th a: 

13 dock boxes were being made at Sea Technology bef or e 

14 you left in March?" 

15 "ANSWER:· I can't speak to what 

16 Mr. Ingles knew or didn't know. " 

17 "QUESTION: Do you have any facts which 

18 would indicate that he knew they were making dock 

19 boxes ? " 

20 "ANSWER: I don't kn o w wh at Mr. Ingles 

21 knows." 

22 "QUESTION : Do you ha ve any facts, 

23 quote, I told Mr. Ingles or I saw a picture of him 

24 standing next to a dock box?" 

25 "ANSWER: If I told him how would I 
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1 1. know he knew ." 

"QUESTI ON: Did you tell him?" 

"ANS WER: I can't remember." 

588 

2 

J 

4 "QUESTI ON : Did you ever see him at Sea 

5 I Technology with dock boxes around?" 

6 "ANSWER: I can't remember that 

7 I either." 

8 "QUESTION: Do you have any facts you 

9 can tell me today which would indicate he knew dock 

10 boxes were being made at Sea Techn ology?" 

l 1 

12 

"ANSWER: No, I sure don't . " 

Was that your testimony last January, 

13 I Mr. Dively? 

14 

15 

16 

Mr . 

A . 

Ingles 

It's still the same thing. 

came in the plant . 

I said that 

MR . BAYLISS: Let's go on to the next 

17 I question . 

18 

19 

20 

2 1 

22 

BY MR. BUGG: 

Q . You nev er told Mr . Ingles you were 

going t o make this box on the side and sell it and 

keep the money in Marina Technology, did you? 

A. I n ever told Mr. Ingles I didn't do 

23 I anything on the side. It was al l open and 

24 I Mr. Ingles even typed new products in t he contract. 

25 Q . That was in late February, wasn't it, 
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1 Mr. Dively? 

2 A. We negotiated that thing months before 

3 that. 

4 Q. Wit h out going through all these 

5 documents again you've seen the draw request for 

6 Poole's Grant, correct? 

7 A. Yes . 

8 Q . And yo u put in the first one in March 

9 that you were being pa i d 25 percent down fo r Sea 

10 Technology pedestals o n site p aid, under oa th, 

11 that's what you said, didn't you? 

12 A . The document speaks for itself . 

13 Q. And in May you said under oath that thE· 

14 balance had been paid $30,210 for a total of 

1 5 $ 3 9 1 7 1 0 ? 

16 A. Again , the docume n t speaks for itself . 

17 Q. And that's what the documents mean in 

18 the contracting field, don't they , when you put in a 

19 draw request, when you ask owner for money on that 

20 draw y o u are telling t h e o wn e r, I paid these bills, 

21 pay me; isn't that what y o u are doing? 

22 A. I had an agreement wit h Mr . McAllister 

I wo uld front end load the contract to get my down 

23 

24 

25 

that h e co ul dn't afford t o pay me a down payment and 

I 
payment and that was the way it was done. I didn't I 
~------~--------~ 
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1 have any money. I had to build a marina and the 

2 people wanted payment in cash and that's why it was 

3 

4 

5 

6 

done. 

Q. Let's go back to Exhibit 11, 

Mr. Dively, McGeorge Car Company papers, first page 

aft er the subpoena, May 13th, 1989, purchaser, 

7 Marina Te chno logy, Inc., do you see that? 

Yes. 8 

9 

A. 

Q. And Marina Technology was purchasing on 

10 May 13th , 1989, six days after you got paid $3 0,000 

11 for the rest of the pedestals, sixty-some thousand 

12 dollars for a Mercedes? 

A. This never happened. This whole 

agreement never happened. I financed this car 

1 3 

14 

15 

16 

through Crestar Bank.· I didn't finance it with 

McGeorge. Crest ar Bank loaned me the money. I 

17 don't know what this thing -- I guess they outlined 

18 things but I financed the car with Crestar. 

19 Q. Do you see anything in there about 

20 Crestar Bank? 

21 A . That's why I say I don't know why this 

22 is in there. I financed my Mercedes through Crestar 

23 Bank. 

24 Q. Marina Technology gave $20,000 on this 

25 car? 
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1 A. Yes . They paid a down pa ym ent on it. 

2 Q. And that was May 13th, 1989, wherever 

3 you go t the r est o f it? 

4 A. That's correct. It speaks for i tse lf. 

5 Q . Now, with regard to t h e invoicing and 

6 pr oposal for Poole's Grant, you heard Ms . Cox come 

7 in here and say that 

8 THE COURT : Mr . Bugg, don't comment on 

9 what somebody else has testified to. Ask the 

10 witness the questi o n that you want to ask and don't 

11 comment what some o ther witne ss has said. The jury 

12 heard what the other witness said . Let's hear what 

13 this one is going to say. 

14 BY MR. BUGG: 

15 Q. It's your testimony t hat Ms. Cox qu ot e d 

16 the pri ces for the Poole's Grant pedes tals 

17 inde pen dently o f you? 

18 A. It's my testimony? 

19 Q. Yes, sir. 

20 A. I believe I d i d t est if y to t hat in my 

21 deposit io n, and I was ve ry particular to make sure 

22 that Ms. Co x did quote me indep endently of an y in p ut 

23 fr o m me. 

Q. You had nothing to do with those 24 

25 I 
pri ces , they we re hers? J 
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1 A. I mad e sure I didn't. 

2 Q. Flip ove r if y ou would to Exhibit 

3 Number 26 if you would, Mr. Dively. Look in the 

4 othe r book, Mr. Dively, Exhibit 12. 

5 

6 

A. 

Q. 

All right. 

You told the jury it's an agreement 

592 

7 between you and Mac Ingles to offset Poole's Grant 

8 and Willoughby Harbor? 

9 A. We agreed we would make a complete 

10 accounting of everything we owed the company, yes. 

1 1 

12 

Q. 

A. 

When did you agree to that? 

It was in Mac Ingles' office , in early 

13 '89 I believe, mid '89, sometime in there. 

14 Q . You didn't send Mr. Ingles anything in 

15 writing, Dear Mac, conf irming our agreemen t, like 

16 you sent him in Plaintiff's Exhibit 8? 

17 A. I sent Mac a complete li st of all of my 

18 expenses, all the things that had been bought for 

l 9 

20 

his boat, everything I had spent on things for me, 

it was a co mplete analysis. I believe that Mac's 

21 side of the ledger by the time you put everything in 

22 his boathouse and all the parts for his boat when 

23 you add his side of the ledger up he owed another 

24 $15,000 or $20,000 more than I d id. That's why I 

25 wanted an accou nt ing. 
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1 Q. Mr. Dively, there was never a time that 

2 you told Mr. Ingles that, I have sent pedestals to 

3 Dock of th e Bay thr o ugh Marina Technology o r by Dock 

4 of the Bay at all, was there? 

5 

6 

A . 

Q . 

I can't remember. 

And you didn't --

7 A. We sold an awful lot of pedestals to an 

8 awful lot of people and I didn't tell him 

9 everything. 

10 Q . You d i dn't te ll Mac Ingles about the 

11 f a ct that you shipped pedestals down to Poole's 

12 Grant quoted at $18,900 and that you collected more 

13 than that for them? 

14 

15 

16 

17 

A. It was a lump sum co nt ract. We ' ve been 

through that so many ·times . The bill is right in 

fr o nt of me. We say we ow e $ 19,0 00 for the 

pedestals. Mar in a Technology is a contractor an d 

18 has a right to purchase for what it can purchase and 

19 

20 

2 1 

22 

23 

sell for what it can sell. 

Q. L e t's talk a bout the tools. Mr . Br oo k ~; 

goes back on your behalf and gathers up too ls ? 

That's correct . A. 

Q . You were up front at the time, weren't 

24 you ? 

2 5 A. I d o n't rememb e r that . 
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1 Q. An entire truckl oad or two went to 

2 Williamsburg, didn't it? 

3 

4 

5 

6 

7 

8 

9 

A. I don't know that more than one t ruck 

10 

1 1 

went. 

stuff, 

there. 

It might have. 

Q. It was supposed to be your stuff? 

A. Yes, it was. 

Q. You knew a paint booth wasn't your 

didn't you? 

A. I didn't know the paint booth was on 

Q. You didn't know the paint booth was o n 

12 there, you didn't know a drill press was on there, a 

13 radial arm s aw was on there ? 

14 A. I do know a drill press that I b ou ght 

15 and paid for is in Sea Technology now. 

16 Q. One was brought back fr om Marina 

17 Technology, wasn't it? 

18 A. That was a different one. My drill 

19 press that I b ou ght is still over at Sea Technology 

20 

2 1 

right now. 

Q. 

22 Mr. Dively. 

23 

24 

25 Your Honor. 

Look at Exhibits 28 and 29, 

THE COURT: Which book? 

MR. BUGG: In the defendant's book, 
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1 BY MR. BUGG : 

2 Q. 28 is a handwritten list that you 

3 prepared of the items to put on the truck t o take 

4 back to Sea Technology, isn't it? 

5 A. I don't remember it and I don't know 

6 what it's for . 

7 Q . Isn't that what it looks like, isn 't 

8 that your handwriting? 

9 A. It's my writing on the list of thi ng s 

10 but th ere's nothing to describe it. I really don't 

11 ha ve any idea . 

12 Q. Look at Exhibit 29 , I t hink yo u will 

13 find i t's the sa me list that's been typed up? 

14 A . Do y o u want me t o compare t he two? 

15 Q . Do you agree with me, Mr. Dively, the 

16 first o ne is your handwritten list of what somebody 

17 goes back and types it up, which is 29? 

18 A . I don't know that this wa s typed fr o m 

19 this . 

20 Q . I hate to take the t ime but look at 

21 them 

22 THE COURT: I t h i n k i f yo u a r e a 1 i t t 1 E! 

23 mo re specific in your questi o ns you will get the 

24 answer . 

25 BY MR. BUGG : 
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1 Q. Is it not a fact that Exhibi t 29 is a 

2 typed rendit ion of the handwritten list which is 

3 

4 

5 

6 

7 

Exhibi t 28? 

A. I see a pi ct ure frame he r e, t here's no 

picture frame on here. I don't believe t hat they 

are identical. Are t h ey identi c al? 

THE COURT : On what you a re trying to 

8 get him t o answer is 28, is a handwritten list that 

9 he prepared to send back? 

10 

1 1 

12 that ? 

1 3 

MR . BUGG: 

THE COURT : 

MR. BUG G : 

Yes, sir . 

Why d o n't yo u ask him 

He said he di dn ' t know. 

14 That's why I was aski n g him to look a t the next one . 

15 

16 

1 7 

this is for . 

THE WITNESS: I said I don't kn ow what 

I rea lly don't know what it is for . 

THE COURT : Did you prepare a 

18 handwritten l ist of it ems t h at you think should be 

19 returned to Sea Technology after yo u move d over t o 

20 

2 1 

22 

23 

Marina Technology. 

THE WITNES S : Yo u r Honor , I can't 

r e me mber . It ' s my writing and this l ist appears 

be a lot o f th os e items . 

24 BY MR . BUGG: 

25 Q . And Exhibit 29 is the list of things 
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1 that were actually taken back, it's typed up, 

2 right? 

3 A. This is si g ned by Sea Technology so 

4 this is what was taken back to them. 

5 Q. It is also signed by Adam Whiting, 

6 isn't it, he was your employee? 

7 A . Yes . 

8 Q. And it's your testimony, Mr. Dively, 

9 that from Mar c h 8th, 9th, whe never this truck or tY~· o 

10 trucks left Sea Technology and went over to Marina 

11 Technology in Williamsburg until April 16th, 1990 

12 you didn't know that t hese things were at Marina 

13 Technology and that they bel o nged to Sea Technol ogy? 

14 

15 

16 

A . I did n' t have anything to do with the 

items. All these items were brought and placed in 

the back of the plant and we were busy . We h ad to 

17 completely redo the electrical in t he plants we had 

18 to build floors and everything. We we r en't anywhere 

19 near equipment in this stage . 

20 Q. So you didn't know these things were 

21 there is your testimony? 

22 A. I didn't pa y any attention t o them at 

23 al l . 

24 Q. Do you remember the Ap r il 11th, 1990 

25 
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1 court? 

Yes. 2 

3 

A. 

Q. And you sat there and h eard Mr. Bayliss 

4 say if we have - -

5 

6 

7 

8 

MR. BAYLISS: Your Honor heard me 

say --

THE COURT: I'm not going to l et him 

comment on what Mr. Bayliss said. To comment on 

9 what he said, let him commen t on what your lawyer 

10 said, we wou ld be here until some time next year . 

11 BY MR. BUGG: 

12 Q. Look at Exhibit 30, Mr . Dively. It's a 

13 letter fr o m Mr. Ingles to Mr . Bayliss dated March 

14 15th . Shortly after March 15th did Mr. Bayliss tell 

15 you that Mr. Ingles --

1 6 MR. BAYLISS: We'll stipulate that 

17 letter was sent to me, but it's not fair to say did 

18 

19 

20 

Mr. Bayliss tell you such and such. I'll stipulate 

the authenticity of the letter . 

BY MR. BUGG: 

It was sent to me. 

21 Q. Mr. Dively, did you know that a letter 

22 dated March 1 5th to your lawyer, Mr. Ingles said I 

23 ask ed that he , meaning you , return all pr o perty 

24 belonging t o Sea Technology , Limited including but 

25 not limited to the dock box which wa s rem oved from 

41.3 
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1 our manufacturing facility 

2 THE COURT: I don't know what you are 

3 trying to prove, but the man already testified at 

4 the hearing on April the 11th or 12th. He 

5 determined that certain properties ought to be 

6 returned and he did so . 

7 BY MR. BUGG: 

8 Q. I'm just trying to --were you told 

9 Mr. Ingles demanded the property back in March ? 

10 THE COURT: So what? 

1 1 THE WITNESS: I don't know whethe r this 

12 was communicated t o me at this date o r not. Since 

13 my attorneys received the letter from Ingles they 

14 probably informed me of what was in it but I can't 

15 remember that. 

16 MR. BUGG: I mo ve to ente r it , Your 

17 Hon o r. 

18 THE COURT: Int r oduced and marked as 

19 Exhibit 30 , Defendant's Exhibit 30. 

20 (The document referred to was marked b ·{ 

21 the Court as Defendant's Exhib i t 3 0 , and received 

22 int o evidence. 

23 BY MR. BUGG: 

24 Q . Flip ov er to Exhibit 40 . It says at 

the top stipulation regarding 25 l ook at Exhibit B. 1 

~------------~-1~1~4--______________ _j 
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A. Where are we? 1 

2 Q. Exhibit 40 . Look at Exhibit B to that 

3 stipulation. It's a proposal to Mr . Sietzman dated 

4 February 22, 1990. That was a pr o posal you sent to 

5 Mr. Sietzman, wasn't it? 

6 

7 

8 

9 

10 

1 1 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I don't know. I didn't sign it. 

That's no t your sig n at ure? 

No. 

Jane Hogge sign that? 

I don't know who signed it. 

Anything at the top at all , is there, 

1 2 not Sea T e chnology , not Marina Technology, n ot 

13 anything? 

14 A. I t looks like your copy may have been 

15 made with a piece of ·paper and a paper clip on it 

16 and it remov e d the t op . 

17 

18 it ? 

19 

20 

Q. That was typed by Jane Hogge, wasn't 

A . I don't have any idea . 

Q. The deposit check for Pelican Harbor 

21 was dated March 8th, 1990, wasn 't it? 

22 

23 

Q. Do y o u have a copy of it ? 

MR. BAYLISS: We agreed to read a 

24 stipulation into evidence and I don't know that we 

25 need to do it through this wi tn ess . 

. 41~ 
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MR. BUGG: It's Exhibit E . 1 

2 THE WITNESS: This check is dated the 

3 8th of Ma r ch , 1990. 

4 BY MH. BUGG: 

5 Q . You didn't te l l Mac I n gles anything 

6 about Mr. Sietz man or Pelican Harb o r? 

7 A. 

8 Te c hnology. 

9 

10 

Q . 

348 and 34C. 

I was gone . I had already left Sea 

Flip over to Exhibit 34 , Mr. Dively, 

I direct your attenti o n to 348 first. 

1 1 That's a proposal that you sent o n Sea Technology, 

12 Limited on February 22, 1990 to a Mr. Allen 

13 Catskill, Land & Development o r La n d & Marine? 

14 

15 

16 

17 

rs 
19 

20 

2 1 

22 

it . 

they? 

A. 

Q . 

A . 

Q . 

A. 

Q. 

A . 

No. I didn ' t send that. I didn't sig n 

These are Jane Hogge's initial s , aren't 

I don't know. 

Wasn't t hat prepared at your directi o n ? 

It probably was. 

Flip ov er t o 34C, Mr . Dive ly. 

But i t wa s sent on t he improper 

23 pr o posal f o rm. 

24 

25 

Q . 

A . 

Fli p ov er to 3 4C . 

Yes. 
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1 Q. Do you see in the lower right-hand 

2 corner the Number M-00270? 

3 A. Yes. 

4 Q. Compare the two documents, Mr. Dively. 

5 With the exception of the fact that the top has been 

6 copied off they are the same piece of paper, aren't 

7 they? Look under phone, top line, there ' s only one 

8 bracket around the area code, is there not? 

9 A. There's a lot of additional writing on 

10 this one that's not o n this one? 

1 1 A. But they're the same type. I 'm n o t an 

12 expert in this sort of thing, but there's writing on 

1 3 this that's not o n this. It's co mpletely modified. 

14 Q. Look at the phone block, 518 , do you 

15 see o n e bracket aro und the right side of the numb er 

16 a n d no bracket o n the left? 

17 A. I see that , yes. 

18 Q . Same thing on both documents? 

19 A. Yes. 

20 Q. You know on 34C the M number means it 

21 was produced from Marina Tech's records? 

22 A. I don't know that . 

2 3 Q. There ' s nothing o n the t op of that 

24 do c ument, is there? 

25 A . No. This ha s been copied an awful lot 

417 
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1 

2 

of times and somebody has written o n the top. It 

l oo k likes Mac Ingles ' writing. It l ooks like he 

3 modified this see phone bill, so h e modified this 

4 d o cument. 

603 

5 MR. 8UGG: I move to admit 348 and c. 

6 MR. BAYLISS: I have to object because 

7 it's not relevant. The six indictments, this wasn't 

8 one of them but I know Your Hono r wi ll accept it. 

9 I'm sitting down . 

10 

1 1 22. 

MR. 8UGG: I would also like to move i1 

12 THE COURT: 22 you want in? Marked as 

13 Defendant's Exhibits 22 and 348 and 34C you want 

14 in ? 

15 

16 

17 such. 

18 

MR . 8UGG: Yes . 

THE COURT: Introduced and marked as 

(The d o cuments referred to were marked 

19 by the Cour t as Defendant's Exhibits 22, 348 and 

20 34C, and r eceived into evidence.) 

21 BY MR. BUGG: 

22 

23 

Q. Mr. 

experience with 

Dively, by virtue of your 

the number of c ompanies , EPI, 

24 Ass oc iated Engineers, Marina Technology, you know 

25 that an officer and directo r of a co rporation has 

418 
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1 certain duties to a co rp oration, don't you? 

2 A. Yes. 

3 Q. And you know that's cal led a fiduciary 

4 duty? 

5 A. Yes . 

6 Q. I t's the same duty t hat a trustee owes 

7 to a trust , you know that? 

8 A . I don't know that. 

9 Q. You know it's a duty of fair deal ing 

10 and disclosure, do n 't you, t hat yo u h a ve to treat 

11 the co rp oration fairly if you are an off icer and 

12 director and di sc lose what you are doing, you kn ow 

13 that? 

14 A. T hat's correct . 

15 Q. And from early January after Frieda Cox 

16 left there was only you and Jane Hogge and Al Brooks 

17 at the co mpany, Al running the back, Jane the 

18 secretary and y ou the head man, plus the labor 

19 people ; i sn't that cor r ect? 

20 A. If you say so . I can' t remember. 

2 1 Q . Well , Jane was doing t he typing and 

22 filing and Al ran the back where the manufac tu ring 

23 went on, right? 

24 A. I believe so , yes . 

25 Q. And you took care o f Sea Tech's 

419 

TAYLOE ASSOCIATES, INC . 
--------



605 
R. Di ve ly - Cro ss 

1 dealings with customers during those months , 

2 Ja nu ary , February and up to Marc h 9th , you al o n e? 

3 A. Pro bab ly , yes. 

4 Q . You dealt with the Wolff and the 

5 Mu rrays, Dock of the Bay? 

6 A. Yes. 

7 Q. You dealt wi th Hoffman and Gerwick anc. 

8 the Kings up at Shark Island ? 

9 A . Yes . 

10 Q. Jane d i dn't deal wi th them, Al didn't 

11 deal with them o ther than ma king a delivery, 

12 correct? 

13 A . I don't know wha t they did with them . 

14 I ca n s ay that I had dealings with them . 

1 5 Q . Y o u r e p I:" e s e n t e d S e a T e c h n o 1 o g y i n t h o s I? 

16 deals·? 

17 A. Everybody t h at worked at Sea Tec hnol ogy 

18 repre se nt s Sea T ec hnol og y. 

19 Q . No , sir . You were acting for Sea 

20 Techn o l o gy in those deals? 

2 1 A . Yo u see Jane talked to people as mu ch 

22 or more than I did . It's a co mp a n y . 

23 Q . Mr . Dively, you were the man in charge? 

24 A. That's r ight . 

25 Q. Yo ur first contacts with Shark Island 

.420 
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1 people was at the New York Show? 

2 A. I believe that's correct. 

3 Q. They saw the dock box, it had a Sea 

4 Technology label? 

5 A. Yes. 

6 

7 

8 

Q. 

A. 

Q. 

And you sh ow ed them the flyer? 

I don't know that. 

And 14 boxes were built at Sea 

9 Technol o gy fo r Shark Island, correct? 

A . I believe s o . 

606 

10 

11 Q . And they had Sea Technology labels on 

12 them? 

1 3 

14 

1 5 

16 

17 

18 

A. 

in the back. 

I had nothing to do wit h what went on 

I don't know that . 

Q. But certainly Sea Technology labor and 

parts and overhe ad at the plant were consumed in 

making them? 

A. Marina Technology contracted for 

19 services from Sea Technology and has invoices from 

20 them and, in fact, it includes that it's in there. 

2 1 Q. You agree with me that the Shark Island 

22 job included par t s, labor and overhead that were Sea 

23 Tech's, co rrect? 

24 A . The dock boxes were made at Sea 

25 Technol ogy . 
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1 Q. Correct , you agree with that? 

2 A. Yes. 

3 Q . And when the boxes were shipped to 

4 Shark Island they were shipped COD, weren't they ? 

5 A. Yes , they were. 

6 Q . And th ey got up there on February 16th 

7 and Mr. Br ook s brought the check back, looking at 

8 Exhibit 33 if you've got some co ncern about t he 

9 dates? 

10 THE COURT: What do you want to know 

1 1 about the check? He called and said change it. He 

12 didn't change it. 

13 BY MR. BUGG: 

14 Q. No, sir. Fe b ruary 16th, 1990 was the 

15 date of the check? 

16 A. That's on the check , yes . 

1 7 Q. And you endorsed it Sea Technology ove r 

18 t o Marina Technology and put it i n the bank? 

19 THE COURT: We've been through all 

20 that. 

2 1 THE WITNESS: That's co rrect. 

22 BY MR. BUGG: 

23 Q. While you were pr esident and chief 

24 executiv e off icer of Se a Technology? 

25 A. That's correct. Marina Technology paid 
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1 for every single item that was in this. The dock 

2 box which was by far and away the largest part, I 

3 bought from Salt Marsh and paid f or it. Marina 

4 Te ch n ology -- the money belonged to Marina 

5 Technology. 

6 

7 

8 

9 

10 

1 1 

unless 

Q. 

A. 

You got money COD from Shark Island? 

Yes. 

Q. You wouldn't give them the produ c t 

they paid the money? 

A. That's the policy. 

Q. But you took Sea Technology's time, 

608 

12 labor and overhead and mat e rials without paying them 

13 th eir money? 

14 

15 

A. 

Q. 

I wasn't invoiced. 

Yo u didn ' t pay Sea Technology when you 

16 got the money? 

17 

18 

1 9 

20 

A. 

th e money ? 

Q . 

A. 

I didn't pay Sea Technology when I got 

Yes, sir. 

There's an accounting that Sea 

21 Te chno logy has never taken the trouble to invoice 

22 Marina Technology , and I don't typically pay bills 

23 unless I am invoiced and Jan e Hogge left 

24 instruclions to invoice me and nobody to date has 

25 sent an invoi ce . 
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1 Q. You never told Mac Ingle s about Shark 

2 Island, did you? 

3 A. I don't know whether I did o r 

4 didn't. 

5 Q. Never to 1 d h i m abo u t t he check t h a t yo 11 

6 endorsed over , did you? 

7 A. I probably would n 't have any reason to. 

8 Q . Dock o f the Bay proposal was dated 

9 January Jrd, 1989 . Look at Exhibit 35 . 

10 MR. BAYLISS : We'll stipulate whate ver 

11 it says it says. 

1 2 THE COURT: He stipulates whatever it 

13 says. 

14 BY MR. BUGG: 

15 Q . January ·Jrd , 1989, that should have 

16 been January Jrd, 1990, shouldn't it have been? 

17 A . The document says 1989 o n it . 

18 Q. Look down at the b ottom on acceptance 

19 it says January 18th, 1990? 

20 A . That's dated 1990 . 

2 1 Q. Obv iously whoever typed it since it 's 

22 the first or se co nd working day put down 1 989? 

23 A. I don't know the reas o n . 

24 Q. And that pr o p o sal was accepted on 

25 January 1 8th, y o u see it right there in front of 
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1 you? 

2 A. Yes. That's when it was accepted. 

3 Q. And it says on the second page that a 

4 25 percent deposit is going to be paid from Dock of 

5 th e Bay t o Marina Techno lo gy of $16,441.25? 

6 A. Where are you reading at? 

7 Q. Second page of Exhibit 35? 

8 A . You asked me if there was a request for 

9 a deposit here? 

10 

1 1 

12 

13 

Q. 

A. 

Q. 

A . 

Yes, sir, right over your signature. 

Yes. There is a request for a deposit. 

And that deposit was paid, was it not? 

Yes . Marina Technology invoiced them 

14 and they paid the deposit to Marina Technology. 

15 Q. And isn~t it customary, Mr . Dively 

16 wasn't it c ust o mary at Sea Technol o gy when a 

17 pedestal orde r was accepted that they paid a 25 

18 percent discount? 

19 

20 

A. 

Q. 

21 prop osa ls ? 

22 A. 

Mac Ingles didn't pay a deposit . 

Usua ll y the c ustomers did, most 

Our policy was that they pay a deposit, 

23 that people pay a dep o si t , but o ftentimes - - Mac 

24 n e ver paid a deposit to the ful l extent , Meeko never 

25 paid a dep o sit , an awful l ot of pe o ple didn't pay 
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1 the deposit. 

2 Q . Sea Tech didn't get a 2 5 percent 

3 de p osit from Ma rina Technology for 29 pedestals in 

4 Ja nu ary o f 1990? 

5 A. No . 

6 Q. Those 29 pedesta l s were shipped on 

7 Fe b rua ry 28 th, weren't they? Flip over to Numb er 

8 38. Tha t's the inv oice , i sn't it? Carl Wolff? 

9 A. It ' s an invoice from Marina Technology 

tO to carl Wol ff. 

11 Q. Have y ou got that o ne in front of you, 

12 Mr . Dively? 

13 A . Yes . 

14 Q. It sh ows that 25 Mari na Technology dock 

15 boxes were shipped up to Dock of the Bay on F ebruary 

16 28th and 29 Sea Tech n o l ogy Docksider pedestals for a 

17 cost of $10,870 were shipped up to Dock of th e Bay 

18 o n February 28th for a total of $13,942.5 0 after yo u 

19 tak e off part o f th e deposit . Hav e I read that 

20 right? 

2 1 A. Yes. 

22 Q . And that was COD, wasn't it? 

23 A. Yes. It is a COD shipment. 

24 Q. You got paid cash that day for Sea 

25 Te c h's 29 pedesta ls, c o rrect? 
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1 A. That ' s correc t. 

2 Q. It would have been easy en o ugh t o 

3 multiply 2 9 times whatever you thought was 

4 appropriate for th o se pedestals and paid Sea 

5 Technology when yo u got those? 

6 A. At the same time the y invoiced me . I 

7 waited until I got invoices typically, until I g ot 

8 bi lls. 

9 Q. But you didn' t pay Sea Technology when 

10 you got this mo ney? 

1 1 A. I have never been inv oiced. They n ev er 

12 inv oice d me . We l ef t ins tructi o n s . They never 

1 3 invoiced me . We 've been through this several 

14 t imes . 

1 5 Q. Fli p over t o 3 8B . Do yo u have that in 

16 front of you ? 

1 7 A . 38A? 

18 THE COURT: 388 h e said. 

19 BY MR . BUGG: 

20 Q. It should be a check . 

2 1 A. Is it A or B . 

22 Q . A. 

23 A. Yes . It's a c h eck. 

24 Q . It ' s a check by Murray & Company 

25 Mari n a , t h at ' s Dock of the Ba y , isn't it? 
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1 A. I believe they're a law firm that owns 

2 the marina. 

3 Q. That's a payment for that invoic e on 

4 March 1st, cor re ct? 

5 A . 

6 is, yes. 

7 

8 

9 

10 paid . 

Q. 

A . 

11 BY MR . BUGG: 

12 Q . 

Are the numbers the same? I'll say it 

$ 1 3 1 9 4 2 • 5 0 ? 

Yes, the numbers the same . 

MR . BAYLISS : We stipulate he got 

They went to the trouble of writing 

13 power pedestal and --

14 A. I don't have anything o n mine but we 

15 will stipulate the c heck says, pay to the order of 

16 Power Pedestal s & Dock Boxes, Inc. I was looking 

17 down a t the bottom but it says pay to the order of 

18 Power Pedestals & Dock Boxes . 

19 MR. BUGG : I move in 38A, 35, 38 and 

20 38 B . 

2 1 THE COURT: So introduced as 

22 Defendant's 35, 38, 38A and 38B . 

23 (The documents referred to were marked 

24 by the Court as Defendant' s Exhibits 35, 38 and 38A, 

25 and received into evidence. 
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THE COURT: And 38C is some letter. 1 

2 

3 

MR. BUGG: We haven't gotten to that . 

THE CLERK: I don't have 388. I have 

4 35. 

5 MR. BUGG: 38A should have been the 

6 check and the endorsement. They're together. 

7 BY MR. BUGG: 

8 Q . Mr. Dively, on your note to Jane Hogge 

9 you have 29 pedestals at $275, correct? 

A . What exhibit? 10 

1 1 Q. The note you left for Jane Hogge that 

12 you testified about for Dock of the Bay and Shark 

13 Island? 

14 A. $275 , I believe that's correct. I 

15 don't hav e it. 

1 6 MR. BAYLISS: That's correct. We 

17 stipulate that's correct . 

18 BY MR . BUGG: 

19 Q. The 29 times $275 is $ 7 ,975 and Dock of 

20 the Bay paid you $10,870 for the pedestals? 

21 A. That's what they were invoiced on that 

22 previous exhibit. 

23 Q. So even at $275, Mr . Dively, you made 

2 4 $2,900 dollars eve n if y ou paid that, correct? 

25 A. Even if I paid that? 
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1 Q. If you paid for the 29 pedestals at 

2 $275 you wo u ld still put $2,895 in your pocket? 

3 A . No , t h a t ' s n o t s o . I f yo u 1 o o k f r e i g h ·: 

4 at $540 and other things that had to come off of 

5 that. You act like it's a l l profit . There ' s a lot 

6 of cost involved. 

7 Q. Well , the costs involved with t he 

8 pedest als were all born by Sea Technology, were they 

9 not? 

A. That's correct. 

Q. Mr. Dively, at Se a Technology and 

10 

1 1 

12 probably at your company now you mai n tain what 

13 called a c u stomer file , don't you? 

A. No. 

You don '· t? 

I don't. 

Well , your compa ny does? 

is 

14 

15 

1 6 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

The person responsible for sales does. 

And that typically has any proposals 

20 mad e, proposals accepted and any correspondence wit h 

21 the co mpany? 

2.2. A . I don ' t know . The c us to me r f i 1 e 

23 probably varies with every si ngle file but typically 

24 you have the customer's name and everyt hing that had 

25 to d o with that customer. 
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1 REDIRECT EXAMINATION 

2 BY MR . BAYLISS: 

3 Q. They introduced an exhibit and I don't 

4 know which one was marked, it's marked 61B and 

5 that's monies owed Sea Technol o gy $35,485.67. You 

6 don't have to get that. I ' m going to show you an 

7 exhibit. 

8 MR. BUGG : Your Honor , I object to 

9 this. Can we approach the bench. 

10 (A confe r ence was held at t h e bench.) 

11 BY MR. BAYLISS: 

12 Q. Mr. Dively , I ' m going to show you an 

13 exhibit introduced in the civil trial. Mr. Bugg has 

14 showed you a document that said you owed Marina 

15 Technology owed Sea Technology $35 , 000. Did Sea 

16 Technology owe you any mo ney ? 

17 A . Sea Technology owed me a l ot of money . 

18 Q. Did you prepare a simi l ar exhibit? 

19 A. Yes , I did. 

20 Q. Reflect to the jury what Sea Technology 

21 owed you. 

22 A. Owed me for my salary previo u sly 

23 discussed from October through March when I left. I 

24 had l oa n ed the company $7,500 and I have a 

25 promissory note and still have it that they owe me 
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1 $7,500 f o r that. I h ad a n a c c o u n t a n t i n G 1 o u c e s t e .:-

2 d o a c om p 1 e t e a n a 1 y s i s o f my e x p e n s e s a n d t h i s s a y :; 

3 $7,500, but I believe in the letter i t's $9,500. 

4 It must be an error of some sort. He 

5 owes me for half of the monies that Sea Technol ogy 

6 did not pay United Metering for $135,000 worth of 

7 meters . I owned half of United Metering . So Sea 

8 Technology should pay United Meteri ng this $135,00 0 , 

9 and Ingles should take half and I sho uld take half. 

10 That's $65,000, and I had behind the plant a load of 

11 salt-treated four-by-fours eight feet long, a 

12 complete hack of them, and that's worth $450 and I 

13 don't have those. That totals $116,075, and I think 

14 that should be offset against the $35 , 000. 

15 Q. And as yo u sit here today how much 

16 st ock do you own in Sea Technology? 

17 A . As far as I'm concerned I own 15 share5 

18 or 50 percent. 

19 Q . And that was decided a month ago by 

20 Judge Foster? 

2 1 MR. BAYLISS: I move to introduce. 

22 THE COURT: Introduced and mark as 

23 Plaintiff 's Exhibit Number 37. 

I 
i 
I 
I 
I 

l 

the Court as Plaintiff's Exhibit 37, and received 

24 

25 L---------------~1~3~2-------------------b~~ 
(The document referred to was marked 
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1 into evidence.) 

2 

3 

4 

5 

you' r e 

MR. BAYLISS: That's all I have. 

MR. 

tired but 

BUGG: I know the 

we have a man o ut 

jury is tired and 

in the hall that 

can't come back and he's a very short witness. I'm 

6 going to limit you to five minutes. 

7 MR. BAYLISS: We have two police 

8 of ficers that have been sitting out there all day 

9 that have to work all day. 

10 THE COURT : I'm not going to make these 

11 folks sit here for anot her hour and listen t o the 

12 case. 

1 3 

14 

15 

16 

MR. BAYLISS: Our witnesses will be 

five minutes. He's going to put one out of turn. 

THE COURT: I'm going to leave it to 

the jury. Do you want to sit here and listen to it 

17 or come back tomorrow? 

18 

19 

20 

2 1 

22 

23 

24 

THE JURY : Let's hear it. 

MR . BUGG : The police officers aren't 

going to be five minutes. They aren't five minute 

witnesses. are important witnesses . They 

MR. BAYLISS: I'll let the jury make 

the decision. I'·ve only got I ' ve got three 

witnesses out there that I'm going to put o n. I 

25 don't know what we'll ask them, no more than five 
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