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Supreme Court of Appeals of Virginia
AT RICHMOND.

'l'HE CHESAPEAI{E AND OHIO RAILWAY COMPANY,
Plaintiff in Error,
vs.
I

-

B. W. PALMER, Defendant in Error.

PETITION FOR WRIT OF ERROR AND SUPERSEDE.AS

To the Honorable
Virginia:

J'l~tdges

of the Sup1·eme 'Co~trt of .Appeals of

Your petitioner, The Chesapeake and Ohio Railway Company, a corporation, hereinafter called defendant, respectfully represents that it is aggrieved by a final judgment of
tLe Circuit Court of the City of Richmond, Virginia, for
twelve thousand five hundred dollars ($12,500.00), entered
on the 22nd day of June, 1926, in an action at law, wherein
· D. W. Palmer, hereinafter called Palmer, was plaintiff and
your petitioner was defendant.
STATEl\fEN\T OF THE CASE.
While the action was instituted in the name of B. W. Palmer,
it was asserted by Palmer that the action was brought for
the benefit of himself and The :M~aryland Casualty Company,
''the insurance carrier'', under the. Workmen 's· Compensation Act of Virginia, Palmer having been awarded compensation under the Act by virtue of his employment by BrooksGalloway O~mpany for whom he was working at the time of
his -injury. That Company had a contract with the defendant
for work upon its yards at Clifton Forge, Virginia, as will be
hereinafter pointed out.
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Herewith presented is a transcript of the record from which
it will appear that this action was a proceeding by Notice
and Motion for damages for personal injuries sustained by
B. W. Palmer, under circumstances to be hereinafter recited,
at a point within the Railway Company's yards at Clifton
F1 orge, Virginia.
There were two trials of the case. Upon the :first trial
there was a verdict for $15,000 damages, which the court set
aside upon motion of defendant; on account of various errors
committed. ·
Upon the second trial there was a verdict for $12,500 on
which the court gave the judgment complained of, and the
E'vidence to be no'v recited is the evidence adduced at the second trial. The evidence adduced at the :first trial has been •
incorporated in the accompanying record at the request of ·
the plaintiff.
The railroad yards referred to were shown to be several
miles in length and contained a large number of tracks, most
of them parallel tracks and spoken of at the trial as running
in a ·generally east and west direction. A blue print map
of that portion of the yards in which the accident occurred
:was introduced in evidence. (Rec., p. 125.)
Palmer was an employee of the Brooks-Calloway Company,
an independent contractor, engaged in enlarging the yards
and making new yards for the defendant. Prior to receiving
the injuries complained of, he had been employed by this
concern for a period of two weeks. He was a member of
the "mud track" gang, which consisted of eight men working
ou the extreme south or Jackson River side of the yards,
·on the mud track, which was a temporary track, and the last
track on that side of the yards. His duties were to assist in
· unloading and spreading waste db;t, which was being excavated in another part of the yard, and brought in cars to the
mud track, 'vhere it was dumped along the river hank
On the morning of the accident dirt was being dumped on
the. mud track at approximately the "Point of ·Clearance",
which point is shown on the blueprint. Some distance across
the yards in a northeasterly direction, between the two northernmost tracks, and 115 feet from where Palmer was working, was a 'vater plug, also called a "water column" and a
''stand pipe", the purpose of which was to supply water to
lo<·omotive tanks· or tenders. A sketch of this water plug
was introduced in evidence. (Rec., p. 127.)
The only eye-witness to the ·accident was Palmer ~imself.
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PALMER'S VERSION OF THE ACCIDENT.
Palmer atated that at about 8:45 or 9:00 o'clock on the
morning of November 2nd, 1923, which was a clear and· cold
morning, and after a dirt train had been unloaded on the
mud track, he started to walk across to the water column
mentioned above to get a drink of water. He asserted that
there wa·s a small spigot attached to and beside this water
column, from which he was in the habit of procuring drinking
water two or three times a day, and that the other members
of his special gang were also accustomed to getting water
there.
After leaving the mud track he said he ''looked up the track
both directions, took precaution to see if there were any
trains coming or going on the track"; that he saw an engine
standing or moving very slowly on a track connecting with
one which he had to cross in approaching the water column;
that it was about 400 feet east of him, the front of the engine
being headed east with the tender towards him. (Rec., pp.
47-49.)

Continui~g his test~ony was as follows (Rec., pp. 50-53):

~.

''Q. What did you do then?
A. I looked to the west, took precaution to see if there .was
anything coming from the west, I didn't see :anything approaching from the west.
Q. Then what did you dot
A. I started to cross the track to get me a drink of water.
Q. What, if anything, happened?
A. I stepped over the south rail and slipped and fell.
Q. South rail?
A. Track next to the water column I had to get water on.
Q. About how many tracks was that from the track you
l1ad been working on?
A. About two or three tracks in between there.
Q. Before you got on that track did you look and see
that engine again Y
A. Yes, sir; I saw the engine again.
Q. What position was it in?
A. It seemed about the same position when I first saw it.
Q. Then you started across the track 7
A. Yes, sir.
Q. Then what if anything happened?
A. I stepped over the south rail, slipped and fell.

"
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Q.
A.
Q.
A.
Q.

In what position did you fall!
Forward on my face.
Did that injure you 1
·Yes, sir; scar is on my face now from it.
What part of your body did you strike Y
A. My head.
Q. You say you fell forward on your face?
A. Yes, -sir.
. .
Q. Where was your body and where were your feet when
you fellY
A. Part of my body and feet were south of the south rail.
Q. Where was your headY
A. That threw my head about the middle of the track.
Q. You say it injured you when you fellY
A. Yes, sir.
Q. Howf
A. Left.me in a dazed condition.
Q. Did you come out of that dazed condition f
A. Yes, sir.
Q. About how long after you fellY
A. I don't know just how long; po~ibly a few·seconds.
Q. Did you see the engine then f
A. Yes, sir.
Q. Where was it y·
A. Coming back slowly, then towards· me.
Q. About how f-ar away, if yon know, was it from yoti
then?
A. I judge about 300 feet then.
Q. About 300 feet then Y
A. Yes, sir.
Q. Did you see an engineer on that engine 7
A. No, sir.
Q. Did you see -a lookout on the tender f
A. No, sir.
Q. How fast was that engine moving if you know?
A. I should judge it was running around seven or eight
miles an hour as near as I could judge.
Q. Then, what did you do, Mr. Palmer?
A. I started to rise, but the pain in my leg was so great
that I fell back to the track again.
Q. Which legT
A. My right leg.
Q. Did you get all the way up Y
A. No, sir, part way.
Q. Got part way up Y

0. & 0. Ry. v. B. W. Palmer.

5

A. Yes, sir.
Q. Then what happened to you t
A. Fell back to the track again.
Q.. In the same position you were before 7
A. Just about the same position I was before.
Q. Did you see the engine again Y
A. Yes, sir.
Q. Where was it then Y
A. Just about 100 feet of me I judge.
Q. What, if anything, did you do Y
A. I tried to crawl off the track to save my body then. I
was intent on watching the engine to see whether it would
stop or not. I started to crawl over the north rail to get off
the track and I fell kind of angling across.
Q. What, if anything, happened to you Y
A. I nearly got off the track on my hands and knees. I
looked up and the tender was right on me and went over
my feet then.
Q. What happened then?
A. I don't remember what happened after that.
Q. How long before you remembered anything?
A. S'even or eight days.
Q.. You said you fell in an angling direction Y
A. Yes,. sir.
Q. Do you remember in which direction your head fellY
A. Fell to the northeast.
Q. Was there anything between that engine and you to ob-struct the view of the engineer?
A. No, sir, not if he. had been looking.
Q: What!
A. Not if he had been looking.
Q. Did the operator of the engine make any effort to stop
it!
A. No, sir.''

Upon cross-examination Palmer further testified as follows: (Rec., pp. 69-73.)
'' Q. How far was the engin.e from you Y
A. The engine 'vhen I first saw it was about 400 feet from
me before I fell.
Q. It eventually started your way with the tender in front Y
A. When I first saw it, it was standing still or moving
slowly.
Q. When you first fell was it moving or standing stillY

6
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A. Seemed to be standing still when I first fell.
Q. You tried to get up Y
A. I was in a dazed condition for a few seconds.
Q. Then what did you do?
A. Tried to get up, and the pain in my ankle was so great
I had to go back to the track again.
Q. FeU down again T
A. Yes, sir.
Q. You crawled?
A. Yes, sir.
Q. How fa:r: was the engine from you when you started
crawling?
A. I judge about 100 feet.
Q. You :first saw it 300 or 400 feet from you?
A. Yes, sir; when I first saw it.
Q.. When you :first fell you became disabled and dazed Y .
A. It was coming back when I first came out of being
dazed.
Q. What did you do Y
A. Tried to rise the second time and fell. The engine· was
coming back towards me; I tried to rise, when I tried to rise
the engine was possibly 100 feet when I tried to rise the
second time.
Q. Did you make any outcry or call?
A. I didn't think of it. I was intent on seeing whether
the engine was going to stop and trying to get off the track
at the time.
Q. Do I understand you were in a helpless condition, as
you say, on the track with a train approaching and never
opened your mouth or bolloed to stop the train or do anything of that kind?
A. Never came into my mind to hollo. I was intent on
watching the engine and trying to get off the. track at the
same thne.
Q. You saw this engine coming down and never made any
outcry of any sort 7
Mr. May: Objection.
The Court : Objection overruled.
By Mr. Leake:
Q. As far as you Jmow, from the time you fell until this
thing happened you never made any outcry of any sort, any
alarm calls or notified anybody of your condition Y

/'"
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A. No, sir. I was too intent on watching the engine to see
'vhether the engineer was going to stop it or I could get off
the track.
Q. Was that the only reason'
A. I didn't think of making an outcry at the time.
Q. Isn't that about the :first thing a man thinks of Y
A. Not in this condition. The first thing a man thinks of
is watching the. engine to see if it is going to stop, and the
next thing is to think about getting himself off the track.
Q. You not only sprained your ankle but you fell and hit
something with your head¥
A.. Hit my face, hit the tie or cinders in my face and head.
Q. You say the pain was so great is what made you fall
back again¥
A. Yes, sir, the pain in my ankle was so great I fell back
again.
·
Q. Can you explain how :you sprained your ankle there Y
A. No, sir. For some cause unknown I slipped on the
south rail ; I don't know whether something on the rail or
on the bottom of my shoe caused me to slip.
Q. Did you step on the. rail?
A. Stepped on tlie south rail. .
Q. Stepped on it Y
A. Yes, sir.
Q. What was your idea in ·doing that?
A. For the simple reason it was my full step I usually take
tha.t landed me there.
Q. A man usually steps over it, doesn't he 7
A. Some step over it and some step on it.
Q. That is the way it happened¥
A. It just happened that way.
Q. I want to get clear h:ow far you say the engine was from
you when you first fell. I think it is probably in the record.
A. When I first saw the engine on the track north of me bet ween 350 and 400 feet from me~ When I fell and attempted
to get up the first time it was coming back possibly 300 feet,
the first time I attempted to get up.
Q. You don't know exactly where you were when the engine
struck you?
A. No, sir.
Q. ~Can you say whether it was east of the water column
or not Y Look there and see.
A. I was going at an angle. I don't know whether it was
east or not, but going at an angle it would throw me east
of the water column or right at the water column.
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Q. You were not dragged by the water column, were you f
A. I couldn't say as to that.
Q. You couldn't very well have been, could you Y
A. There is room for an extra track where . the water
column sits. Between the north rail and south rail north
of the water column there is rooin for a track to be put
there.
Q. All you mean to say is (I want to get you right) that
you were somewhere in the neighborhood of the water
column·?
A. Yes, sir; somewhere in the neighborhood of the water
column.''
EVIDENCE OF WITNESSES OTHER THAN PALMER.
Stonecypher, the foreman. of Palmer's gang, who was on
duty at the time at the mud track, 'vas the first person to
reach him after his injury. (Rec., p. 184.) He testified as
'follows (Rec., pp. 181-183):

. "Q. Did you see Palmer at any time before the accident!
A. I seen him going across there ..
Q. Which way was he going7
A. Over to this water plug.
Q. From which direction Y
A. From the dump.
Q. Where were you Y
A. Over on. the dump.
Q. Where was the tr·ain, the dirt train Y
A. J nst left there, gone back to the depot.
Q. Where was Palmer the last time you saw him before
he was hurtf
A. He was around there with the other men the last time I
saw him until I saw him going across the track.
Q. Which track, do you know?
.
A. l don't know, sir. Across the track over towards where
the fire was.
' ·Q. Was there a fire there f
A. Yes, sir.
Q. Where was that?
A. Close to the water ·stand.
Q. How far from the water standY
A. ·About twenty feet· I think.
Q. He was going in that direction f
·,:
A. Yes, sir.

---
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The Court: I didn't catch where you were.
Witness: I was over on the dump.
The Court: Where is thatY Take that map and point out.
"\Vitness : Over on th~ mud track, the last track from the
river.
The Court: Whereabouts on the mud track Y
By Mr. D. H. Leake:
Q. Do you see the place called ''•Clearance''? Ifow near
'vere you from that 7
A. I was about 200 feet from the switch, I expect.
Q. West of the switch Y
A. Yes, sir.
Q. Palmer was the last time you sa.w him where?
A. Going across to the fire.
·
Q. Going across the tracks towards the fire 7
A. Yes, sir.
Q. Then when did you next see him Y
.
A. The time-keeper came along and asked me about the
·men. I said ''Some gone to the fire and some down the
track.'' He said-

·-

Mr. S'innott: I object to what the time-keeper said.
The Court: Objection sustained.
By Mr. D. H. Leake:
Q. When did you next see Palmer after the time-keeper
came there? After you talked to him, what did you see next?
A. Saw Palmer sitting up over there.
Q. Sitting up where'
A. By the fire, and he fell back and holloed, and I went
over there and found him and asked him how this happened,
and he said he was standing by the fire and the train ran
over him.
Q. Said he was standing by the fire and the train ran over
him?
A. Yes, sir.
Q. Did ·Mr. Palmer say anything about having fallen across
the tracks, or stumbled and fallen down, being dazed and
trying to get off the tracks Y
·
.A. No, sir.
Q. Was that the only statement he made to you, that he
was standing by the fire and the train hit him 1
A. Train ran over him.''
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Tate, a hostler, testified that when he arrived a few minutes after the accident, Palmer was east of the water column
and "right west" of the red spot indicated on the blue prin~
as "Point of Accident". (Rec., p. 179.)
Showalter, defendant's yardmaster, who arrived about ten
or fifteen minutes after Palmer was injured, stated that
Palmer had been removed by that time. However, he tes·tified that the point of the accident was as indicated by the
red spot on the map. (Rec., pp. 131-132, 133), i. e., twentyfive or thirty feet east of the water column.
While the testimony of these witnesses regarding the point
of the accident va1ied in some slight degree, it is plain
from their statements taken with Palmer's own testimony that
it 'vas definitely located on the first track south of the water
column, and at from twenty-five to forty feet east of the water
column. From the red spot indicated on the map as "Point
of Accident", which is forty feet from the water column, the
track in an easterly direction was shown to be straight for a
distance of one hundred and eighteen feet, at which distance·
was located the point of frog or beginning of a 12 degree
curve to the left. The point of switch or ~xtreme eastern end
of the curve of the switch was shown to be 67 feet further
cast. (Rec., pp. 128-129'.)
. It was also established that from the. point of clearance
on the mud track from whence Palmer started, to the water
plug the dist•ance was 115 feet, while from the same point to
the ''Point of Accident'' as indicated on the blue print, it was
139 feet. (Rec., p. 126.)
It should be noted here that three witnesses for the defendant, Hinebaugh, Tate and Binion, all of whom were shown
to be thoroughly familiar 'vith the physical conditions of the
yards, emphatically denied that there was or had been any
water spigot or any other facilities that would enable a person to get a d1~ink of water at the water plug near which
Palmer was hurt. (Rec., pp. 148, 178, 190-191.) This testimony was of course in direct conflict with Palmer's statement as to his purpose in crossing the track at this point.
The nearest spigot according to the above witnesses was at
li~ast 200 feet east of the water plug.
Palmer said that he saw no lookout or engineer upon the
engine or its ten4er, and it is clear from other evidence that
the engine was in the sole charge of a hostler, Warner Pendleton, who died prior to the trial of the case. (Rec., pp. 52,
139, 178.) It was shown that in operating the engine the

C. & 0. Ry. v. B. W. Palmer.
hostler would occupy the same position as an engineer, that
is his seat would be on the right hand side of the engine in
the direction in which the engine is headed. In making a
backward movement with the tender in front, as was the case
he.re, the hostler would therefore be on the left. (Rec., p. ·
139.)

The engine itself was identified as No. 67, an old type of
"road" engine with a high square tank or tender, as distinguished from a "yard" or "switch" engine whjch were
shown to have sloping, beveled tanks. However, on the day
of the accident. No. 67 was not being used in road service,
and was merely being shifted from one yard track to another
wl1en Palmer was struck. (Rec., pp. 132, 178.)
In J nne, 1925, a test was made by the defendant's road
foreman of engines Hinebaugh, as to what view ahead a
hostler or engineer would have when backing engine No. 67
on a straight track with the tender in front. He testified regarding this test as follows: (Rec., pp. 140-143.)

; "Q~ Please state the result of your experience in the operation· of the engine, sitting on the engineer's side, going
backwards, and what was the result as to what he_ can or cannot see as to the track in the direction in which 'the engine
is going?
A. At that time 1v[r. Kean walked down the track (this was
· on a straight line) a distance of 400 feet. The engine, with
which we were making these tests, was headed east. My position then 'vas on the north side of the engine.

'·

The Court: vVha.t do you mean by engine headed east?
Witness : The engine was headed west, and my position was
ou the north side of the engine.
The Court: Better get that straight.
Witness: That is straight.
The Court : I mean as far as I am concerned. Go ahead.
i\.. (Continued.) In June, 1925, we made some tests on
.this same engine. Tests were made then with the _engine
headed west on a straight line. Mr. l{ean walked down the
track a distance of 400 feet from me on the south side of the
track and didn't come into view at any point between the
engine and 400 feet, walking from me. He came across the
track and I observed him walking across the track as he
neared the north rail at that time.
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By Mr. Leake:
Q. What distance then did he come into view?
A. He was 400 feet from me at the time he ·started across
the track. He walked back near the north rail and I saw
him at a distance of about 200 feet.
Q. As I understand, your engine in your experiments was
headed west, and, therefore, you ·were looking east 7. ·
A. Looking east, yes, sir.
Q. And looking as a man would be looking with an engine
backing from the hostler's side?
A. Looking as a inan would be looking in.the position to
handle an engine.
Q. What position was that?
. A. I was sitting in the seat box with my bl_tck to the cab
window looking sideways with my hand on the throttle and in
a grip·ping position, with the elbow bent to open or close the
throttle.
Q. Was your head out of the window?
A. As far as I could get it out from that position.
Q. The rail, which you said you could see in 400 feet, was
that tlie far rail from where you 'vere sitting?
A. Yes, sir; that was the opposite side of the track.
Q. From the way you were looking?
.
A. Yes, sir.
Q. From the point you were sitting, that was the opposite ·
side of the track?
A. Yes, sir.
Q. And the distance, you say 200 feet, where he came into
view, that was the same side of the track that you were on
a-s the engineer?
A. Yes, sir; on the same side that I was on.
Q. Of course, your engine, as I understand, was headed
West in these experiments, whereas in this case it was headed
east?
A. Yes, sir.''
In July, 1925, ·subsequent to the making of this test it was
shown that a change was made in the construction of the
tender of this engine, in that certain 2x16 inch wooden sideboards were replaced by 3j8x10 inch steel boards. This alteration, Hinebaugh testified, lessened the width of the tender by 2 inches and reduced its height 6 inches, thereby inCJ~easing the distance in front of the tender, within which
the operator of the engine could see a person or object in t.he
·middle of or on the far side of the track.

.~
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On June 13th, 1926, with the engine in its changed condition and having a new number, No. 241, similar tests were
made by both the plaintiff and defendant.
Colonel Duke, a retired U. S. Army officer, who made observations for the plaint\ff and whose evidence was objected
to by defendant, testified as follows: (Rec., pp. 96-101, 102103.)
'' Q. Did you take your seat in the engineer's seat in the
calJ of that engine?
A. Yes.
Q. In what position did you sit, Colonel Y
A. I took two positions: One upright position with my
elbow on the window sill looking directly ahead this way (indicating), and then inclining my head out to see how much
ruore I could se.e in that way.
Q. State what position the tender was with reference to
the locomotive Y
·
A. Tender was backing, had to see past the tender; it was
in the rear.
.
Q. Did you make observation to the rear of the tender to
note in what ·distance you could see a person between the
rails Y
A. Yes.
Q. At the time you made the observation, state whether or
not you had your hand on the throttle of the engine Y
·
·A. All my observations were made with the hand on the
throttle.
Q. Col. Duke, state within what distance, sitting in that
latter position you mention, you could see a person between
the rails o.n that track 7

Witness: You mean peering out, inclining my head that
wav?
1\ir. Sinnott: Yes, sir.
A. Inclining my head this way instead of upright, I could
see you, ~vho were coming down the rails, in 49.8 feet before
you· disappeared. I mean at that distance you disappeared
()11 t of my vie,v.
·
Q. Forty-nine and eight-tenths feet?
A. Yes.
Q. In the other position, which I believe you stated was
an upright position, what distance could you see?

14
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A. I will have to refer to this memorandum. I think it was
Let's see. (Referring to memorandum.) 153
feet.
Q. That was in an upright position?
A. Practically upright position-No. Wait a minute. One
hundred and sixty-four feet. I will. take that back. That is,
t1Jis was in practically an upright position, 164 feet, with a
person lying across the rails. You lay across the rails and I
could see you, could observe the feet and ankles and part
of your legs at that distance. In the same position I observed
a person inside the tracks near the south rail, that is close
up to the south rail, 153 feet, and the distance of 253 feet I
saw this person walking in the middle of the track.
Q. What was your position when you made this observation?
A. Practically upright, this long distance.
163 or 153.

By Mr. Leake:
Q. The 253 feet was when he was in the center f
A. Yes. The position was about like this (indicating) that
I assumed.
By Mr. Sinnott:

Q. When you made the observation and saw the person
within forty-nine feet and some inches, did you have any
dii.ficulty in seeing that person or maintaining your position·
in the cabf
A. No, but I was inclining my head out this way (indicating) instead of an upright position. In other words, I was
leaning out to see.
Q. Could you have leaned out further in that position you
were in?
A. Maybe an inch or two. I wasn't straining myself to do
t.hat; I was.just about like that. (Indicating.)
CROS'S EXAMINATION.
By 1\fr. Leake:

Q. The first set of figures you gave was, you §ay, when
you w~re leaning out about as far as you could and looking
to see what you could see?
A. Yes, because he walked down the track and asked me
to signal him when he disappeared from view.
Q. You were leaning pre.tty near as far out as you could
well do, weren't you f

/
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A. Not as far as I could have leaned, no.
Q. Pretty near, wasn't itt
A. Well, an inch or two I could have leaned maybe.
Q. Your hand was on the throttle then?
A. Yes, sir.
Q. Could you operate the throttle?
A. I never operated a throttle in my life. I have seen engineers operate them; I have ridden on locomotives and seen
them do it, but I didn't attempt to do that.
Q. I suppose you have operated throttles on machine guns
but not on locomotives?
A. Yes.
Q. You don't know whether an engineer could have operated the throttle in the position which you then assumed,
peering out of the window, do you 7
A. No, I am not an engineer.''
Hinebaugh, who was present on this occasion, testified as
follows: (Rec., pp. 143, 144-147.)
'' Q. Mr. Hinebaugh, have you made any tests recently of
thf· 0same engine Y
A.. Yes, sir.
Q. When?
A. Yesterday a week ago.
Q. Was that the same time Col. Duke and Mr. Sinnott were
there?
·
A. At the same time Col. Duke and Mr. Sinnott and others
were there.''
The witness after testifying as to the changes made in the
engine tank since the accident further testified as follows:
(Rec., p. 144.)

'' Q. Did you make any test, in the same position you had
tnken before the engine had been altered in the repairs that
were made on it, to see what difference that had in what you
could see?
A. Yes, sir.
Q. What was it 7
Witness: I have got some ngures here.
Mr. Lea~e: You can refresh your mind with them.
A. I will give it correctly, just what we did see.
fC:'rring to memoranda.)

{Re-
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Q. Which way was the engine headed this time Y
A. On this test the engine was headed east.
Q. Yon were looking west!
.
A. We were looking west, and of course the rails were just
reversed. We were on the south side of the engine now and
in the other position I was on the north side, hut the distance
would be practically the same.
Q. ·Straight track?
A. Yes, sir; straight track. With a man standing on the
inside of the south rail-that ·was on the south side of the
engine-a man standing on the inside of the south rail, I
could see him 195 feet; in the middle of the track I could see
him 268 feet; on the north rail, standing on the north .rail,
or straddling the north rail, I could see him in a distance
of 400 feet.
Q. Could you see him inside of those di~tances Y
A. No, sir; not visible inside of those distances. A man
lying in the track with his feet projecting over the south
rail, I saw him at a distance of 217 feet. I could only see his
feet and I could not have been positive then as to what "the
object was. I had considerable advantage in getting a view
on the north rail this time that I did not have in· June, ]925.
At 400 feet in 1925 I could get no view of the opposite rail at
all, at a distance of 400 feet. After the tank had been modernized I could see the north rail at a distance of 400 feet.
Q. Wha't was that due toY
A. To removing the side boards, that gave a better view
of the north side, or the opposite side of the track.'' ·
This witness further testified as follows:

(Rec., p. 146,

et seq.)

Q. Yon heard Col. Duke's testimony about what he could
see in several positions that he stated that he occupied on

the same day that you were up there. Was he in the cab
with youf
A. Yes, sir.
Q. What was the difference between his position and yours,.
if anyY
A. Col. Duke took a position which it was impossible to
operate a locomotive from. I called his attention to it several times; in 'fact., I asked him to open the throttle, and he
said ''To do that, I have got to pull myself back in the cab''.
fie had to pull himself back in the cab before he could handle
the throttle. He took a strained position no man could operate a locomotive from to get his views.

-----·r-------------~--------------------~
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Q. Both of them?
A. Both of them.
Q. He stated two views, one when he was looking out, and
the second was when he was leaning on his elbow with his
l1ead out of the window.
·A. He couldn't operate a locomotive under either of them.
Q. He could not?
A. He could not.
Q. Can you say as to whether in the position you occupied,
a man occupying a locomotive could lean further out than
you have stated and still operate his engine?
A. Not to operate the locomotive. 1\iy arms are as long as
the average man's arms. I am just about six feet tall, and
I gripped the throttle and took a position to handle the locomotive and looked just as far as I could look.''

'·

·-

Dentmyer, Assistant Division Engineer for defendant at
Clifton Forge, who was present when the foregoing tests were
made by Colonel Duke and I-Iinebaugh in June, 1926, also "'
made observations from the engineer's seat at that time.
His testimony was in substantial accord with that of Hinebnugh and this witness also testified that the position assumed
by Col. Duke would not have permitted him to operate the
engine. (R.ec., p. 176.)
As previously pointed out, at a distance of 118 feet east
of the red spot, designated on the blue print as ":roint of
Accident'', there was a 12 deg-ree curve in the track tow~rds
tlte left or on the opposite side from which Palmer approached
the track. As to the effect of this curve upon the view of the
hostler operating the engine in the manner indicated above,
Hinebaugh testified as follows: (Re.c., pp. 147-148.)

"Q. It has been testified that there was a curve in the
track (the engineer testified, and I suppose you heard his testimony), at a distance I think which he stated (I don't recall)
from the point indicated as the point of the accident. Can
yon say what effect that curve has as to the view of a man
sitting in the engine upon the engineer's box, the engine
bucking going west through this yard?
A. The curve would be against the man handling the engine..
It would be impossible for him to see anything in the distance of the tank until he had gotten out of the curve.
Q~ Why?
A. Because the tank would be between him and the track.
He could see no pftrt of the track with the tank in the curve.
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Q. When would he get in a position where he could. s~e? i
A£~er .. the_ ~a~~ wou~~ ,Pa~~~ _the frog o! -get 9tt~ ~f t~e
curve; after the ~huik would leave tlie cUrve nlia come on
the striHgiit track~Uie entire taiik.
. . .
Q. About what distance would that
from tlie frbg oefore
the tank -\vottld get str~t.igiiteiied oht y
A. These tanks are 24 feet long.
_
.
_Q. It would have to be 24 feet" west of tlie ftog before he

4·

ne

cdiHCl ~eg tlie trlick a.t ali Y
:A. The hink would hdve tq be _24 ~eet west oi tlie .frog b~
fore he could get

a view of th~ track

Q; ~~t~~el" :~ie~ ?e wo~l~ ge.t .is: -~ccdrdi~*- to. t~~- stat~

ments 'Y,h~cli _yott.Mave atreaay testified to, whrch
on a straight .~tackY
·
A. Yes, sir."
.. Den~myer hpori the same point testified
pp. 174-176:)
.

"Q. WHat is the degree

were maae
~Rec.,

as fbllows:

of thftt crlrve irl tli~t thick?

*~e C?~!t j froih .'o/.Iier~ ;. ..
Mr. Leake: At Ciifton Forge. The trtthk tliat
south of the water plug.

rruls

just

A. Tweive d~grees.

By Mr. Leake: .
Q. Tlie cirlrve §trrugliU~iis

d<>es it iibt t

. .

dut sdirle,vlier~

.

·

nobht tile frog;

A. Yes; sif-.:...:Hvel~e degrees.
Q. Twelve degree curve_ app_roac~ing the fr.og?
A.. Ye~, sir, from pdirlt of s#itc1i to point df ftog.

Mt. Ue~ilre: I thinft that hils been s~cHvn to be 6t feet

Witries~:

Sixty-seven feet from point <>£ ~witcih to pollit

of frog.

Q. Do you know what effect a

chrve

woula lia~~ upC>n the

. si~t Qf a man rtinrlihg aii eiigitie backwards?
A.. Yhs, sir. . . .

Q. wnat effect abes it have'
A. Th.e tank or tender would be between .the enweer's
line of vJsion ana the straight line to which the engme was
approaching.
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Q. Cbuid. h~ see th~ track tilltil the eiigiii~ straightened
out?
A. No, sir~
cROSS EXAI\fiNATION.
By l\Ir. Sinnott :
Q. Are you ao~ol~h~ly bertain an ~engineer going down
t}lat thick cdrlldri 't see arlytliirig at all; gdihg bti dbwn the
tracik, bilcldng ddwii 1 ,
.
.
.
A~ Not hhtil both trhcf{s bf the tender cleared tlie frog
and the tender st:diightened out.
Q. How far is it from the ffog to the water plug at which
.this man was hurt=tlie frog on the s\vitch immediately east
of tlie water plug to the water plug wh~re he was hurty
A. One huridred .nnd, eighteen feet
·
Q. When it got oeyorid the frog, the two trucks got oeyoild
the frog, it woUld straighten out a~ t4at time?
A. Yes, sir; that minus 24, the length of the tender."
......

u rider tlie testii:hony. of tliese two "i.tnesses H ap·pears, as
an abs9hite physical fabt tlib.~ the hostler had no vie~ bf any
portion of tlie H·ack west of tlie curve until the froiit of the
tank was Witlii~ 11~. ~in~.~ 24;;, o.r, 9~. feet ~~~·1in the spot desig~
nated o_n the blue pnnt as '~ Po1nt. of Acmdent' '.
Three. witnesses for th.e pHijiitii!~ rill o£ wli8m 4aU had considerable experience as locomotive engineers, testified as to
the disUirice Withiii whicll h locomotive of the type involved
herein could be stopp~d~ ivlie:t?- rlin;nirig at speed bf seven or
eight miles ah hour, ori a. sthiiglit track aiid #ith no gtade.
Two of .them said -\vitliin a dist~nce of ten to fifty feet, while
the third said dii aii average <if forty feet. T~is evid~ncci was
uncontradicted.
While Pabrier testified tliat there .wer~ in all ffoili one
hundred ana tweiity~fiv:e to ·one hundred and fifty BrooksCalloway ei±tployes
the yards; it wds bleil.Hy sho~ by the
testimol].~ o,f defe!ld~nt~~ t:r?~k !.o~~:tp.~n. ~~n~on,r th_at t~ere
'vere none of these ivork1ng mth1n a half a ihile of tl1e e1ght
men composing the mud track ga:ng. (Rec., pp. 1~9-192.J
The Brooks-Callowtty Compaiiy's emplovees were ·shown to
live at a camp some distdnce nbrtliwest bf "the yhrds. P~lirier
said that in go!ng to work in the mo:rning from the ~am..p,
the mail in his gang rode a switch engine as .far aS tlie ·Bte~m..
shovel and then 1Valked across from the nOrth side of tlie
yards to the south side. It does not appear from the evi.:.

a
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dence where the steam shovel was located or at what point
the gang crossed the tracks. The same route was followed,.
however, in leaving work and in going to and from lunch at
the camp.
•
It was shown that Palmer, pursuant to the Workman's
Compensation Act, had accepted an award from the Industrial Commission of Virginia for the identical injuries complained of in this action. The Brooks-Galloway Company, his
employer, was insured by the .1\tlaryland Casualty Company
and the latter company assumed fiability for the payment of
the award. Being subrogated to the rights of the BrooksCallaway Company the Maryland Casualty Company, it was
disclosed by the evidence, instituted this action in Palmer's
name for the benefit of itself and Palmer.
It was admitted that the ·work in 'vhich Palmer was engaged was being done under a certain contract between the
Brooks-Galloway Company and the defendant dated March
22, 1923. Among other provisions of this contract was the
following: (Rec., p. 28.)
"10. In all operations connected with the work embraced
in this Contract the Contractor will be held responsible for
any failure to respect, adhere to, and· comply with all local
ordinances and laws ·controlling or limiting in anyway the
actions of those eng·aged upon the work, or affecting the materials or the transportation or disposition of them. And the
Contractor hereby assumes all liability for, and agre·es to indemnify the Company against all loss, cost or damage, for
any liens, claims for materials or from laborers, mechanics
and others, and from any damages arising from injuries sustained by mechanics, laborers or other persons by reason of
accidents or otherwise, and from damages sustained by depositing materials to public injury, or of any person or corporation, including cost and expenses of defence, provided
that he be duly notified of the bringing· of suits in such cases,
and be permitted to defend the same by his own counsel.''

PLEADINGS AND TRIAL PROCEEDINGS.
The Notice of 1\fotion in this case, signed by Palmer in his
.oWJl handwriting, alleges (Rec., p. 60):
''On or about the 2nd day of November, 1923, in or near
the City of Clifton Forge, in the State of Virginia, you were
operating a steam railroad and maintained and used in con-

,

~~

---

-------..
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nection therewith, steam locomotives, tenders, railroad tracks
and yards; that on or about said above mentioned date, you
w·ere operating in your y~rds at ·Clifton Forge, Virginia,
through your agent or servant, acting within the line and
scope of his employment a locomotive and a tender in charge
of an engineeT or hostler, whose name is unknown to me.
At the time and place above mentioned, I was employed
by a contractor, said contractor being engaged in the performance of construction work for you within or near the
railroad yards aforesaid; while I was in the performance of
my duties for this contractor and at a place in said ·yards
'vhere I had a right to be, and while in the exercise of due
care and while keeping a pro.per lookout, your locomotive
aforesaid backing through said yards along one of the tracks
therein, was negligently caused by the engineer or hostler in.
charge thereof to back or run against, knock me down, and
the wheels of the tender attached to said locomotive passed
over my legs,''
oecasioning the. injuries complained of.
In addition to the plea of the general issue and the grounds
of contributory negligence, the defendant filed a special plea
(No._l).
This plea alleged in substance that prior to the institution
of this suit, Palmer had accepted an award made by the Industrial Commission against his· employer for the identical
injuries complained of in the declaration, under the provisions
of the Workmen's Compensation Aot of Virginia-it being
averred that both Palmer and his employer, Brooks-Calloway
Company (hereinafter called the employer) had accepted said
act and were bound by its terms. Thereupon, it was averred
that the plaintiff, B. W. Palmer, was barred from prosecuting
this a~tion. (Rec., p. 4 et seq.)
·
To this plea, the defendant has filed a replication admitting
the truth of the plea ''down to the last paragraph thereof.''
(Rec., p. 11.)
This replication further averred that the Maryland Casu. alty Company (the insurance carrier) carried a. policy of in-.
surance on Brooks-Calloway Company, the employer ; that
under the terms of the policy the insurance carrier insured
tho employer against "liability of compensation" (i. e. liability under the Workmen's Compensation Act); that on account of its policy the insurance carrier has paid the compensation due Palmer under the award to date and has as-

'·
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sumed to pay all compensation to become due to Palmer under
the award.
The replication concluded:
''And the plaintiff further says that this suit is. brought by
the Maryland Casualty Company in the name of B. W. Pal. mer, for the benefit of itself and the said B. W. Palmer."
There was a motion by defendant to reject this replication
'vhich was overruled and the defendant filed a general rejoinder thereto. (Rec., p. 12.) Thereupon the defendant
tendered its special plea No. 2, which after setting out the
same state of facts as set out in the special plea above. mentioned, continued:
''.And the said defendant says that under and by virtue of
an Act of .Assembly aforesaid, the acceptance of the award
and compensation thereunder by the plaintiff~ operated as
au assignment to the said Brooks-Callaway •Company, Inc.,
of the right of the plaintiff, if any such he had, to recover
damages from this defendant for the alleged wrongs and injnries complained of in the Notice of 1\{otion.
''And the said defendant further says that before .and at
the time of the committing of the grievances in the Notice
of :Motion mentioned, the Maryland Casualty Company acting under the provisions of an Act of Assembly aforesaid,
by virtue of a contract and agreement theretofore made between it and the said Brooks-Galloway Company, Inc., assumed to pay and has paid certain sums of money required
· to be paid by the terms of the award of the Indust#al Comnlission aforesaid, and stands ready to pay such additional
sums as may hereafter be due thereunder, and thereby became subrogated to the rights of the Brooks-Galloway Company, Incorporated, as aforesaid, if any the said last mentioned corporation had against this defendant for the alleged
wrongs and injuries complained of in the Notice of Motion,
and no other or further rights than said corporation had
against this defendant, if any had, for and on account of"
said alleged wrongs and injuries.
And the said defendant says that at the time of the commission of the alleged grievances in the Notice of Motion
mentioned, the plaintiff was an employee in the employ of the
Brooks-Calloway Company, Inc., and the said Brooks-Galloway Company, Inc., before and at that time were engaged in

"--------
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the building, construction and completion of certain work for
the said defendant at Clifton Forge, Virginia, and the said
work was being done under and by virtue of a certain contract entered into on the 22nd day of March, 1923, between
the Brooks-Calloway Company, Incorporated, and ·said defendant, which said .contract is attached hereto as a part
of this Plea.
.A.nd the s-aid defendant says that under and by virtue of
said contract, the said Brooks-Calloway ~Company, Incorporated, assumed all liability for and agreed to indemnify
this defendant from any damage which may have been sustained by the plaintiff for and on account of the identical
alleged wrongs and injuries complained of in the Notice of
Motion, provided that the Brooks-Callaway Corrtpany, Inc.,
be duly notified of the hringing of any suit therefor, and permitted to defend the same.
And the said defendant says 1that the said Brooks-Callaway
·Company, Inc., has been duly notified of the institution of
this suit.
.
And the said defendant further says that th~ s-aid Maryland Casualty Company, by and on account of said acts and
doings, and under and by vil'ltue of the Act of Assembly aforesaid, is barred from prosecuting his suit against the said· defendant, for and on account of the alleged wrongs and injuries complained of in the Notice of Motion.''
The plaintiff filed a motion to strike out this plea upon the
following grounds (Rec., p. 30) :
''(a) Tha.t it is not shown by said plea that either the l\{ar~'
land Casualty Company or B. W. Palme.r were parties to
the alleged c·ontract mentioned in said plea, made by and
between the defendant, The Chesapeake & Ohio Railway ·Company, and Brooks-Calloway Company, Inc., and that therefore any rights that B. W. Palmer and the 1\!Iaryland Casualty
-Company may have on account of the injuries to the said B.
W. Palmer cannot be adversely affected by any such contract.
(b) Tha.t under the provisions of Section i2 of the Workmen 's Compensation Law of Virginia, the J\!Iaryland Casualty
.Company having assumed the liability of the Brooks-Callo:way Company, Inc., for compensation awarded the said B.
W. P.almer, the said Maryland Casualty Company has a right
to maintain this action against The Chesapeake and Ohio
Railway Company in .the name of B. W. Palmer.
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(c) That under the pleadings in ~this cause, it is shown that
the said B. W. Palmer received personal injuries by reason
of the alleged acts of negligence on the part of the defendant,
and that the said B. W. Palmer has an interest in the suit
ifiled in his name by the ~Iaryland Casualty Company and
lthat he cannot be deprived of his rights to recover damage.s
for personal injuries sustained by him of and on account of a
contract entered into by and between the defendant and the
Brooks-Calloway Company, Inc.''
·
This motion was .sustained and the plea was. stricken out,
to which ruling defendant duly excepted. (R.ec., p. 214.)
Defendant also filed two pleas of· the one year statute of
limitations-but since the decision of this court in the case of
Smith vs. Virginia Rail-way db Power Compa;ny, 131 S. E. 440,
seems adverse to defendant's contention in this regard these
pleas will not ·be further noticed.
There was a trial •to a jury and a verdict rendered in favor
of the phiintiff for $15,000 damages. (Rec., p. 38.)
There wa1s a motion to set aside this verdict upon various
recited grounds (Rec., p. 38), which motion -the court sustained and granted defendant a new trial. (Rec., p. 39.)
Thereafter there was a second trial of the case in which.
the jury rendered a verdict in favor -of the plaintiff for $12,500 damages. Defendant moved the court to -set aside this
verdict and to enter np judgment for it or award it a new
trial, upon various recited grounds, which motion the Court
overruled and rendered the judgment complained of (Rec.,
p. 40), to which action of the court defendant duly excepted.
During the progress of this trial exceptions were also taken
to various rulings of the court as to the admission and rejection of evidence a.ud instructions given and refused, aud
to certain statements of counsel made in argument.
AS'SIGNl\fENT OF ERRORS.
In its rulings, actions and final judgment, it is respectfully
submitted the Court erred in the following particulars:

1. The ·Court erred in sustaining plaintiff's motion to strike
out defendant ',s Special Plea No. 2, as set out in defendant's
Bill of Exceptions No. 4.
2. The Court erred in overruling defendant's motion to exclude certain testimony of Colonel T. T. Duke as set out in
defendant~s Bill of Exceptions No. 5.
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3. The Court erred in overruling defendant's objections
to a certain question asked in rebuttal examination of Col.
T. T. Duke and in allowing the answer to be considered by the
jury as set out in defendant's Bill of Exceptions No. 8.
4. The Court erred in giving Instruction No. 1, as set .out
in defendant's Bill of Exceptions No. 2.

· 5. The Court erred in giving Instruction No. 2, as set out
in defendants' Bill of Exceptions No. 2.
6. The Court erred in giving Instruction No. 4, as set out
in defendant's Bill of Exceptions No. 2.
. 7. The Court erred in giving Instructions No. 5, as set out
in defendant's Bill of Exceptions No. 2.
8. The Court erred in giving Instruction No. 12, as ·set out
in defendant's Bill of Exceptions No. 2.

9. The Court erred in refusing t<;> give Instruction B or C
or either of them as offered by the defendant, and in modifying and giving the same as Instructions 7 and 8; as set out
in defendant's Bill of Exceptions No. 2.
10. The Court erred in refusing to give Instructions E, H
and I, offered by the defendant or either or any one of them
as set out in defendant's Bill of Exceptions No. 2.
·
11. The Court erred in overruling defendant's objections
to certain statements made by counsel for the plaintiff in the
course of their argument before the jury and in allowing said
statements to' be considered by .the jury, as set out in defendant's Bill of Exceptions No. 10.
12. The Court erred in overruling the motion made by the
defendant to set aside the verdict of the jury and to enter up
judgment for the defendant or to award the defendant a new
trial as set out in defendant's Bill of Exceptions. Nlo. 1.

ARGUMENT.
The questions raised by the assignments of error, for convenience and to save repetition, will be discussed under the
following heads:
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(1) The contract between Brooks-Callo,vay Company and
the defendant precluded the 1\Iaryland Casualty Company, the
insurance carrier, from prosecuting this action.
(2) The testimony of the witness Thomas T. Duke, as to
what could be seen by an engineman on the engine in question, was inadmissible because (a) the witness could not operate the engine in the positions assumed by him, and (b)
the construction of the engine had been materially changed
when his experiment was made.
(3) Under the evidence in the case there was no duty of a
lookout owed to Palmer and the instructions were erroneous
in holding otherwise.
(4) Under the evidence in the case there could have been
no recovery on the doctrine of the ''last clear chance'' and
the instructions given were erroneous in so holding.
(5) The argument of counsel (a) as to the effect of the
changed construction of the engine a's tending to show negligence, (b) that defendant was negligent in operating the engine through its yards in the manner it did, both of which
arguments were permitted by the Court over objection, and
(c) the persistence of counsel in argument that there was a
duty owed plaintiff of a special lookout, though corrected by
the court, were sufficient to invalidate the verdict.
{6) The verdict of the jury was contrary to the law and
the evidence and without evtdence to support it and the court
should have given judgment for the defendant.
(7) In any eve~t the plaintiff, the ~farylan.d Casualty Company, was limited in its recovery to the amount of its expenditures.

I.
THE CONTRACT BETWEEN BROOI{S-CALLOWAY
COMPANY AND THE DEFENDANT PRECLUDES
THE MARYLAND CASUALTY CO~IPANY, THE INSURANtCE CARRIER, FRO·~£ PROSEOUTiiN.G THlSi
ACTION.
Special Plea Nk>. 2 sets out a contract behveen Brooks-Calloway Company, Inc., the employer, and the railway companJ, wherein it is averred the former ''assumed all liability
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for and agreed to indemnify this defendant from any damage
·which may have been sustained by the plaintiff for and on
account of the identical wrongs and injuries complained of
in the notice of motion' 7-provided Brooks-Calloway Co. was
notified of the ·bringing ·of a suit for such injuries, which the
plea avers was done.
This contract was in force ~t the time of Palmer's injury,
and the admitted effect of it wa.s that Brooks-Oalloway Company, Inc., itself assumed liability for and on account of such
an injury to one of its employes as that received by Palmer
(Third Section, par. 10 of the contract filed with the plea).
The plea 'vas objected to on three grounds:
(1) Neither Palmer nor the Insurance Carrier were parties
to the contract;
(2) The insurance carrier had a right to maintain its action, under the statute, notwithstanding the contract; and
(3) Under the Statute, Palmer has an interest in the recovery by the insurnnce carrier, under the statute of which he
could not ·be deprived by the contract in question.
The plea is based on the proViso to the statute, which, after •
having declared that an insurance carrier in such a case as
this "is subrogated to all the rights and duties of the employer'', says :
"Provided, however, nothing contained herein shall be constru.ed as conferring 'ttpon insurance carrier any other or
/1.~1·ther rights tha.n those emsting .in the employer at the time
of the inj~try to his e1nploye, anytluing in the policy of insur..,
ance to the contt·ary notwithstanding.''
The statute seems too plain for discussion; there is no
ambiguity about .bt and, if the English language means any:thing, it declares that the insurance carrier does not have
any ''other or further rights'' against this defendant than
Brooks-Calloway Comp~ny, Inc., itself had for and on account of the injuries recovered by the plaintiff. Brooks-Galloway ·Company have· had no rights whatever against this defendant on account of the plaintiff'.s injury, since by its con..
tract it has agreed to assume liability for that itself-or what
is the same thing it has agreed to save the defendant harmleRs for and on account of it provided ''it be duly notified· of
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the bringing of •suits in such cases, and be permitted to defend
the same by its own counsel". So that the real defendant
here is BrookR-Calloway Co. And since the insurance carrier
is subrogated to its rights, it is also the real plaintiff. So
that we are treated 'vith the remarl~able spectacle of BrooksCallowa.y Company, ·Inc., suing itself.
That the statute "ras enacted to cover just such a contingency
is apparent. It provides that the insurance carrier should
not have a;ny other or further rights than the employer ''anything in the policy of insurance to the contrary notwithstanding". The statute provides that the insurance carrier cannot even by contract perpetrate the injustice of mulocing the
assured (the employer) for the loss it had been paid to itself
assume-which is precisely what would happen if they were
to be permitted to prosecute such a suit ·as this.
The fact that neither Palmer nor the insurance carrier were
parties to the contract set np in the plea cannot affect the
matter. They are bound by the statute-not by any contract.
Nor does the fact that Palmer would be entitled to the excess recovery, over and above the amount paid by the insurance carrier affeet the situation. He has no right whatever to sue and no initiative in the matter. By opera.tion of
law his rights, upon filing a claim before the Industrial Com&.
• mission, were assigned to his employer. Neither the employer nor the inaurance carrier are bound to sue for his
benefit and if they decline to sue he cannot require them to
do so. By a like reason, if they are barred by law from suing
he cannot complain.
If the proviso does not mean what is here contended forand what it says-then it is nothing but meaningless jargon.
No other conceivable meaning can be attached to it.
· If Brooks-Calloway Company cannot sue the defendant on
account of this injury, the insurance carrier cannot sue, by
the very terms of the statute..
That the contract between Brooks-Calloway Company arid·
defendant bars them from suing was admitted.
The case of So~tthern Railway Comp(Jiny vs. U. 8.
Co., 136 Va. 475, confirms this vie,v..

Cas~talty

The. contention there was that at the time of the injury
to the ·employe, the employer had no right which he could
assert since that right wns not called into being until the
e~ploye had made claim for compensation, therefore the insurance carrier had no right vested in him by the statute
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which subrogated him ~to "all the rights and duties of the employer", and not the employe. It was held that if this construction were adopted, the result would be to practically
annul that portion of the statute which was clearly intended
to give relief, by subrogation, to insurance carriers. It was
held that the statute rshould be construed to mean something
rather than nothing.
The Court; however, was at pains to point out that the intent of the statute was "to limit the carrier to its subrogated
rights formerly vested in the employer, irrespective of any
provision of the policy of insurance, which might seem to
give such carrier any other or further rights". (136 Va., p.
483.)

It is to be remembered that the rights of subrogation. in
this class of insurance is purely statutory or contractual;
it is unlike fire insurance in this respect.
See Gatzeweiler vs. 1J1ilwau,kee, etc., Co., 18 L. R. A. (N. S.)
211 and note.
5 Pom. Eq. Jur., Par. 2345, note 77.
Conn. Ins. Co. vs. N. Y. R. Co., 65 Am. D·ec. 571
This being true the right is measured purely by the terms
of the statute and cannot be extended.
The Court, therefore, erred in striking out Special Plea
number 2, which set up this defence to the action.
This question was likewise raised by Instruction 1 (eye)
which was refused, as well as upon the motion to set aside
the verdict of the jury which was overruled--,to all of which
rulings exceptions were duly taken.
II.
THE TES'TIMONY OF THE WITNESS,' THOMAS T.
DUKE, AS TO WHAT COULD BE SEEN BY AN ENGINEMA.N ON THE ENGINE IN QUESTION, WAS INADJ\IISSIBLE BECAUSE (a) THE WITNESS' COULD
NOT OPERATE THE ENGINE IN THE POSITIONS
ASSUMED BY HI~I AND (b) THE CONSTRUCTION OF
THE EN:GINE HAD BEEN MATERIALLY ~CHA·NGED
WHEN HIS' EXPERIJ\IENT "\VAS 1\tiADE.
The testimony of this witness related sol~ly to certain observations made by him from the cab of the engine in J nne,
1926, a few days before the last trial of the case.
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(a) Witness could not, in the positions assumed by him,
operate the ~engine.

Colonel Duke very frankly v9lunteered that he was not an
engineer, had never in his life operated a throttle upon a locomotive, and didn't know whether or not an engineer could
have operated the throttle from the positions taken by him in
the cab. (Rec., pp. 99, 100.)
The witness Hinebaugh, who was in the cab at the time,
said: (R.ec., p. 146.)
''Col. Duke took a position which it was impossible to operate ·a locomotive from. I called his attention to it several
times ; in fact, I asked him to open the throttle, and he said
'To do that, I have got to pull myself back in the. cab'. He
had to pull himself oack in the cab before he could handle the
throttle. He took a strained position no man could operate
a locomotive from to get his views.
Q. Both of them
.A. Both of them.
Q. He stated two views, one when he was looking out, and
the second was when he was leaning on his el!bow with his
head out of the window.
.A. He couldn't operate a locomotive under either of them.
Q. He could not Y
.A. He could not.''
Upon cross examination Hinebaugh further testified: (Rec.,
pp. 161-162.)

"Q. Didn't you see Col. Duke sit there with his hand on
the throttle?
.A. I certainly did.
Q. When he testified that he could see within 40 feet of
that engine?
A. Yes, sir ; I asked him to open the throttle, too.
Q. He had his hand on it, didn't heY
.A. Yes, sir; but I asked him to open it, and wha.t did he
do? He pulled himself back in the window to do that.
Q. How far would you have to pull your·self back in there
to operate it? .
A. He lost all vision of the track when he did it.'
Q. But h.e had his hand on the throttle?
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A. Had his finger tips touching the throttle, not in a position to handle it at all.
.
.Q. He could lean back in there and work the throttle
though~

A. He could lean back; then he would lose all sight of the
object he was looking for.
Q. Will you explain this to me, Mr. Hinebaugh: What is
the occasion ·of having your hand on the throttle if you can't
see down the track?
A. What would be the occasion to see down the. track if you
couldn't opera·te the locomotive 1''
Furthermore, the witness Zentmyer, 'vho was also present
when Colonel Duke made his observations, testified that
Colonel Duke had his hand resting on the throttle but not
around it, that ''there was not enough room for him to flex
his arm and shut the. throttle off". (Rec., pp. 176-177.)
Inasmuch as the engine was being backed through the yard
when the accident occurred it is obvious that the hostler, in
operating it, could not have been expected to leave his seat
or to assume any unnatural .position to look for· Palmer when
he had no knowledge of his presence.
(b) 'Change i·n construction of tank gave operator of engine
a less restricted view.

The question as to the extent and limits of the view of the
engineer or hostler was of course relevant only to show what
Warner Pendleton, the hostler, who was backing the engine
through the yards when the accident occurred could see. under
the conditions existing at that time.
Hinebaugh, as already noted, testified as to experiments
made by him from the engine cab in June, 1925, when the construction of the tank was no different from what it was when
Palmer was injured. He said that in backing on a straight
track with the tank in front he could not see a man standing
either on the far rail or in the middle of the track at 400
feet.
. The width of the tank having been diminished by two
'inches on each side in July, 1925, by the substitution of steel
.side boards in place of wooden sideboards, he testified from
tests made in June, 1926, ,that he could then see a person
standing in the middle of the track at 268 feet and straddling
the far rail at 400 feet.
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This testimony, it is submitted, based upon experiments
inade both before and after the tank was changed, establishes
beyond contradiction tha.t the changes very materially enlarged t4e view which .the hostler could obtain of the middle
and far side of the track. The differences in the results of
tl;te tests fully substantiate Hinebaugh's contentions in this
regard. All of Colonel Duke's observations were of course
made subsequent to the changes in the tank. Both he and
Hinebaugh agreed that to view the track in front of the tank
the hostler would necessarily have to look around rather than
above the tank.
·
r.t .is a familiar principle of law that experiments made to
reproduce the conditions of a relevant occurrence, in order
to possess sufficient probative value to warrant their consideration, must be made under circumstances substantially
similar to those existing at the time and place of the occurrence. A dissimilarity in any essential particular .will destroy the value of evidence of this character. And the burden of showing the necessary similarity of conditions is upon
the party offering the evidence.
Thus in the case of Richards vs. Commonwealth, 107 Va.
881, where there was· evidence tending to show that certain
shoe tracks at the scene of the crime were shorter than shoes
which the accused could wear, and the Commonwealth introduced a wi·tness who testified to certain experiments made
by him at the same place, during the course of the trial, which
showed that the tracks in every instance were shorter than
his shoes, the following comment was made by the court:
''The objection made to this evidence is that it did not appear that the experiments made by the witness were made under the same conditions as those which existed on the day of
the murder.
· .
It is not clear from the evidence that the conditions were
the- same or substantially similar, and unless they were, it
seems to be well settled that such experiments are not admissible. 1 Elliott on Ev., Sec. 1249; Riehmond P. & P. Co.
vs. Racks, 101 Va. 487, 44 S. E. 709; W·ise Ter. Co. vs. McCorn~ick, 104 Va.·400, 51 S. E. 731. As the case will have to
be reversed upon other grounds, it is unnecessary to ·pass
upon this question, but it is proper to say that, if upon an·other trial, evidence of such experiments be offered, it should
.. no~ be admitted unless it satisfactorily appears that they
were made under the same or substantially similar conditions to those surrounding the shooting of the deceased.''

0. & 0. Ry. v. B. W. Palmer.

33

The case of Lake Erie & W. R. Co. vs. ltlugg, 132 Ind. 168,
31 N. E. 564, which was an action for the death of a yard ·
switchman alleged to have been caused by the decedent having
a sharp piece of a rail 0alled a "sliver", catch in the heel of
his shoe, so that he could not extricate his foot in time to be
avoid of being run over by ·a moving car.
Testimony was given as to certain statements made by the
deceased to the effect that at the time the injury occurred he
was unable to pull his boot away from the rail on account of
its having become frozen to it, and the defendant offered to
show by a witness that he. went to the .Place of the accident
on the same day and experimented and found that the weather
had this effect on his boot. In approving the exclusion of
this evidence by the lower court the Supreme Court of Indiana very aptly said:
·
''Under some circumstances this class of evidence· may be
very satisfactory, but unless the. experiments are shown to
have been made under essentially the same conditions that
existed in the case on trial the tendency is to confuse and mis·Iead, rather than enlighten, the jury."
The court should have sustained the motion to exclude this
testimony. (R-ec., p. 227.)
III.
UNDER THE EVIDENCE IN THE CASE THERE WAS
NO DUTY OF A LOOKOUT OWED TO PALMER AND
THE INlSTRUCTIONS WERE ERRONEOUS' IN HOLDING OTHERWISE.
The negligence alleged and relied upon by the plaintiff as
the basis of the action "ras the failure of the defendant to
keep a proper lookout for Palmer and to stop the engine after
seeing his peril.
To determine the extent and character of any lookout
owed it is necessary to take into consideration the circumstances attendant upon his crossing the track on this particular occasion.
Giving full value and credit to Palmer's evidence, for present purposes, it tended to show the following facts :
.· That he had been working on the defendant's yard for
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two weeks, and during that time ·the members of his gangnot more tha:Q. eight in number·-were accustomed in going
to and from their work, in the morning and afternoon, and
at lunch hour, to ride upon a switch engine some distance
and to walk across the yards at some point or points not fixed
or defined by the evidence. It was not asserted that these
employes were required, from the nature of their work, to
go backwards and forward across the yards but merely had
been permitted to do so. In fact, the contract between the
Brooks-Oalloway Company and the defendant contained a
clause requiring "Railway Company to furnish free movement of standard gua'ge equipment over its line to and from
work". (Rec., p. 26.)
That at or near the .point where Palmer was struck by the
engine, which 'vas across several tracks and from 115 to 139
feet fro~ where he was working, there was a water plug at
which he and other members of his gang would get drinking
water during the course of the day. The water plug was
placed in the yards for the purpose of furnishing water to
the defendant's engines and there is no evidence to negative
the idea that if Brooks-Callo,vay employees ·got water there
it 'vas obtained for personal convenience, rather than by any
invitation or request of the defendant. The natural inference
would be-and it is in no w·ay negatived by anything contained
in the contract between the defendant and Palmer's employer,
that whatever duty was owing to Palmer to supply him with
driuldng water, was owed by his employer, who 'vas au independent contractor, rather than by the defendant.
It should be here observed that the witnesses, other than
the plaintiff, all of whom were familiar with the yards, emphatically denied that there was or had been any spigot or
other facilities attached to or connected with this "plug"
or "column" by which a. person co.uld obtain a drink of water,
at that point, as hereinbefore stated.·
Since it does not appear at what point or points within
the several miles of yards the members of Palmer's gang
c1~ossed the tracks in going to and from their work, and it is
not claimed by Palmer that he was using the yards for this
purpose, but on the contrary that he was proceeding to the
water plug, when injured, it is submitted that the legal relationship between the members of Palmer's gang and the
R·ailway Company should be confined to the user of the yards
in getting water under the circumstances related. (Rec., p.
46.)
Certainly the use of the track exercised by eight men in
0

0
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getting water would not constitute such use, a promiscuous
one. It might reasonably take more than two weeks for the
defendant to be actually apprised of such a habit. Nor does
it appear from the evidence that the other seven employees
necessarily crossed the tracks at the point where Palmer was
struck which was from 25 ,to 40 feet east of the water plug.
Palmer does not satisfactorily explain his presence at that
point,-accounted for by other witnesses by the presence there
of a fire beside which Palmer was standing when struck and
injured.
While the court, in its instruetions, denied that the defendant owed Palmer any duty of ''prevision or previous
preparation'' the learned Judge instructed that there was
owing Palmer, under the circumstances set out, the duty "to
keep a reasonable look out'' and if defendant failed ''to use
reasonable care in keeping a look out" plaintiff was entitled
to recover, if such failure. was the proximate cause of Palmer's
jnjury". (Instruction No. 2, Rec., P~ 204.)
This duty was predicated upon the use of the yards by the
employees of Brooks-Calloway ·Company ''from· the place
where they were. at work to the water plug".
The extent and duration of the user of the yards at this
point for the purpose mentioned, as testified to by Palmer,
has been referred to a:bove (see Rec., p. 46,} and it is believed
to be insufficient to entitle him or them to any duty of a lookout on the part of the defendant.
The court took the view that this case fell within the principles announced in Norfolk, etc., R. Co. vs. Denny, 106 Va.
383.

The decision there placed Denny in the category of a licensee, it appearing that the tra·ck upon which he was injured
had been in constant use for a long period, by a large number of employees of a contractor engaged in double tracking, some 100 or 200 in number.
The Court, through Judge l{eith, said:
''The decisions of this court have established that mere
licensees entering upon the premises of another take upon
themselves the ordinary risl{s attendant upon the situation as
it exists. Our decisions establish it to be the duty of a railroad company, with respect to mere licensees, where there is
reason to expect their presence in a position of danger upon
the track, as where it is known to a railroad company that
its track is habitually used as a passway, to use ordinary
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care for their safety and to do whatever may be 'vithin its
power to avoid injury after their position of danger is known.·
While· such licensees have no right to expect ·that railroad
companies shall make, or equip, or run their trains, or construct or repair their traok with a view to their safety, it is
the duty of the railroad company in the operation of its trains,.
under such conditions as exist and with such equipment as
has been provided, to exercise ordinary care to avoid injuring persons walking upon tha.t track after it. saw or knew of
their danger or could have known of it by the exercise of reasonable care. ''
·
The duty of a look-out arises from reasons ·whereby the
presence of persons upon its tracks may be expected at certain point, and, in this class of cases, it is the notice given by
the habitual use of the track, as a walk-,vay, by a large number of persons, that creates the obligation.
As said of licensees, by Judge Saunders, at Circuit, (Burchell vs. N. & W. R. Co.~ 9 Va. Law Reg. 734):
''By an unwarranted, abundant· and persistent use of another's right of way, they impose additional burdens upon
that -other in the enjoyment of his property and create a new
right in themselves, namely, the right of foresight from the
Company.''
And so it will be found that where the Virginia courts have
iz¥posed a duty of a look-out it has been under such circumstances as referred to by Judge Saunders.
See:
Norfolk, etc., R. Co. vs. Carr, 106 Va. 508;
Norfolk, etc., R. Co. vs. Overton, 111 Va. 716';
0. & 0. Ry. Co. vs. 8(11Unders, 116 Va. 826;
C. cf 0. Ry_. Co. vs. Bullington, 135 Va. 307,
and the numerous cases referred to.
As said in 3 Elliott on Railroads (3rd Ed.), S'ec. 1797, pp.
864, 865:
.
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"The switch-yard of a railroad company is usually even
a more dangerous place than the right of way where there is
but a single track, and as it is likely to be in continuous use
by the company in switching, storing and repairing cal'ls,
making up trains, or the like, there is, perhaps, still less reason for implying a license or invitation to strangers to use
such premises than in the case of the right of way 'vhere there
i.s but a single track.''
Under the circumstances of this case it is believed that
Palmer was in the category of a trespasser or a licensee to
whom there was owed no duty of foresight, as to the portion
of the premises where he 'vas injured, to whom was only
·owed the negative duty of not injuring .him after discovering
his presence..
lf1ashington, etc., R. Co. vs. H1 a.rd, 119 Va. 334.;
H'Umphries vs. Valley R. Co., 100 Va. 749.

In the case of Pitta.rd vs. So·uthern R. Co., 107 Va. 1, .Judge
Keith in the course of his opinion made the following statement in regard to the dangers existing in railroad yards :
''The yard of a railroad co·mpany is the scene of ceaseless
activity, the shifting of cars and the movement of engines;
and in order to carry on their work and promptly discharge
their duties there must be a careful economy of time, and as
far as possible every moment must .be utilized. Under such·
conditions, those engaged within yard limits are exposed to
more than ordinary peril, and should be on the alert and
vigilant to guard against injury from the movement of engines and cars always to be expected. The sounding of
whistles and ringing of bells under such conditions, 'vould not
add to the :safety of employees but serve only to confound
them by adding to the confusion.
It is, therefore, said in Section 1258 of Elliott on Railroads,
that as to employees, the company is under no obligation to
ring the bell or sound the whistle upon a switching engine
engaged in making up trains in its yard, for the purpose of
notifying such employees, who are familiar with the operation of the yard. Ae'rkfe!z vs. Hwmphreys, 145 U .. S. 418, 12
·Sup. Ct. 835, 36 L. Ed. 758. ''
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While this language was used in setting forth the duties
owed by the railroad company to one of its own employees it
would seem to be equally appropriate to the case of an employee of an independent contractor, who, leaving that part
of the premises in which he was working, wandered off into
a different locality for the gratification of his own individual
wishes. Certainly there would be no logical reason for imposing any greater duty on the railroad company to anticipate the peril of the latter than that of the former.
It is, therefore, submitted in view of what has been said
that Instruction No. 2 should not have been given.
The objectioll!S noted to Instruction No. 2 are also equally
applicable to Instruction No. 1, inasmuch as the existence or
non-existence of the negligence referred to in that instruction
must have been determined· by the tests laid down in Instruction No. 2. If this be not true then Instruction Nlo. 1 is erroneous because of its indefiniteness and generality.
See Director General vs. Pence's ..A.d1n'x., 135 Va. 329.
IV.
UNDER THE EVIDENCE IN THE CASE THERE COULD
HAVE BEEN NO RECOVERY ON THE DOCTRINE
OF THE "LAST CLEAR CHANCE" AND THE INSTRUCTIONrS' GIVEN WERlE ER.RONEOUS .JN SOl
HOLDINIG.
As already pointed out, Engine No. 67 was in the sole charge
of a hostler who 'vas seated on the engineer's seat, which was
on the left side of the engine as it was being backed through
the yards. The 12 degree curve, which was shown to begin
at a distance of 118 feet east of the "Point of Accident" indicated on the blue print or 158 feet east of the water column,
on uncontradicted testimony would obstruct entirely any view
of the track ahead, until the tank had completely passed the
curve and· had '',straightened out'' beyond it. The tank being 24 feet in length the hostler could see no part of the
track until he himself was within 94 feet of the ''Point of
Accident" or 134 feet of the water column.
With the tank constructed as it was at the time of the. a~
cident, the tests made by Hinebaugh in J nne, 1925, showed
that on a straight track a man walking toward the tank along

t
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the rail on the side of .the hostler could not be seen by the
latter within 200 feet from the end of the tank. These tests
also sho·wed that a person in the middle of the track or on the
far side could not be seen .at a distance of 400 feet. These.
observations it is to be remembered 'vere the only tests made
by anyone from the engine as it existed on the day of the aecident.
But, if for the purpose of argument only, it be conceded that
the changed design of the tank would not materially enlarge
the operator's view, the evidence still shows that the minimum
d~stance within which a person standing on the inside of the
track could be seen by an engineer in position to handle. the
engine was 195 feet from the end of the tank. Dentmyer on
account of a shorter stature than Hinebaugh could not have.
seen a standing person within less than 205 feet.
Even Colonel Duke from an ''upright position'' could not
see a person within 153 feet-and that 'vas the position he
stated Hinebaugh said he would have to assume to operate
the engine. (Ree., p. 103.)
Because of these undisputed physical facts the conclusion
is unescapable that at no time from the moment Palmer approached the track on which the engine was to pass, at which
time he said it was 400 feet away, did the hostler while. backing the engine have a view of any part of the track between
the curve and the 'vater column~· within which distance Palmer
was bound to have been struck.
All of the above observations were made when the person
on the track 'vas in a standing or walking position. Duke
:from his "upright" position could not .see a person lying
across the rails within 164 feet and at that distance could only
see "the feet and ankles and .part of your legs".· Hinebaugh
in position to handle the engine could at the near rail see
the feet of a man lying across the track at 217 feet. Palmer's
testimony, it will be recalled, was to the effect that he never
regained a standing .position after first slipping upon the near
rail.
It is ·apparent from the evidence which has just been referred to that the hostler on engine No. 67 did not at any
time see Palmer either approaching the track or on .the track.
1\Ioreover he could not have seen him while exercising the
proper degree of care in operating the engine. To have been
able to see Palmer he would have had to lose control of the
throttle. ·No such duty was owed. Nlor was there any notice
of Palmer's presence brought to him by other means. Palmer
admits he ma~e uo ou~cry whatever and there is no evidence
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to show that anyone else waes near enough to give any warning or stop signal to the hostler.

)

·The doctrine of the ''last clear ·chance'' and the analogous
principle of ''discovered ·peril'' has been repeatedly laid down
by ·our courts, the latest expression of the .doctrine being
found in W. & 0. D. Ry. Co. vs. Weakly, 140 Va. 796, 800. It
is there said, quoting from Ashby vs. Virginia Ry. & Po'Wer
Co., 138 Va. 310:
''That where the plaintiff's negligence contributed to his
injury, yet if there is •some superadded fact or something abllormal in the attitude or situation of the person afterwards
injured making it apparent that he is unconscious ·of his
peril, because of his attention being manifestly ·concentrated
upon .something else, or because of some other apparent interference with the normal result of the use of his five senses,
and this peril was kno\vn to the defendant, or by the exercise
of reasonable care should have been kno'\\rn, in time to prevent the injury, then the contributory negligence of the plaintiff will not bar his recovery."
In this case it is further said, quoting from W. & 0. D. Ry.
Co. vs. Thotnps,on,.l36 Va. 597:
''But one relying on the doctrine of the 'last clear chance'
has the burden of proving affirmatively by .a preponderance
of the evidence .that, by the use of ordinary care, after his
peril was discovered or should have been discovered, there
was in fact a clear chance to save him.''
Bearing in mind that it is established by the authorities,
and the court so held in this case, that the defendant did not
owe Palmer the duty of a special lookout and that he took the
situation as he found it, and in view of the proved physical
facts that it was impossible for the hostler of the engine to
have seen Palmer in the position of peril testified to by him,
'there was absolutely no room in the case for the application
·of the doctrine of the "last clear chance".
Therefore, the .Court erred in giving Instruction No. 4
which embodied tllis principle, as well as in modifying Inst.ructions B a:zid C offered by the defendant and giving the
sa~e as Instructions 7 and 8, respectively, which instructions
w~en so mo~fied also embodied the principle.
·
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V.

THE ARGUM:ENT OF COUNSEL (a) AS 'fO THE EFFECT OF THE CI-IANGED CONSTRUCTION OF THE
ENGINE AS TE.NDING TO SHOW NEGLIGENCE; (b)
THAT DEFENDANT WaS NEGLIGENT IN OPERATING ITS ENGINE THROUGH THE YARD IN THE
1t1ANNER IT· DID, BOTH OF WHICH ARGUMENTS'
WERE PER~iiTTED BY THE COURT, OVER OBJECTION, AND (c) THE PERSISTENCE OF COUNSEL IN .
ARGUMENT THAT THERE WAS A DUTY OWED
PLAINTIFF OF A SPECIAL LOOI{-OUT, THOUGH
CORRECTED BY THE COURT, WERE SUF·FICIENT
TO INVALIDATE THE VERDICT.
Mention had already been made of the change made in the
construction of the tank after the accident but before the tests
'vhich were made in 1926. Referring to this, in opening argument before the jury, plaintiff's counsel made the following statement (Rec., p. 236):
"Mr. Sinnott: * * * You will note that, since this accident,
a change has been made in this engine, and such a chance that
they now come up here in an effort to defeat this man's case
here and they say, 'Oh, the engine was. not in the same condi..
tion it is now'. Before they had a blind up there and now
they have taken .that blind down. I say, gentlemen, there is
one evidence that a change has taken place in the physical
condition over there, and evidently this horrible accident that
happened to this man has had a tendency to make that
change.''
Objections 'vere immediately noted to this statement by
defendant's counsel, which objections were fully argued out
in the presence of the jury. The court, however, overruled
the obje.ctions, and allowed· the statement to be considered
by the jury. (Rec., pp. 237-238.)
That an argument of this character is prejudicial and improper and is ground for reversal is settled by repeated decisions of this court.
Thus, in Whitten vs. JJ;J cClelland, 13·7 Va. 726, it is said:
''It is settled law in this State and the weight of authority
is to the same effect, that·evidence of precautions taken after
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the happening of an accident is not admissible to prove antecedent negligence.''
Obviously if evidence of this type when offered for this
purpose is improper, argument to this effect based specifically
upon such evidence is equally objectionable. ·

..

S'ee also:
Bowles vs. Va. Soa.pstone Co., 115 Va. 690;
Va. ~ N. C. 1Vheel Co. vs. Challtley, 98 Va. 62.
Moreover, the argument made implied that there. was an
original duty owed to Palmer not to use, in backing through
its yards, an engine of the type of which restricted the view
of the operator thereof, whereas it is clear that, in no aspect
. of the case, was there any such duty of "prevision and previous preparation'' and the court had so instructed the jury.
G. ~ 0. Ry. Co. vs. Bullington, 135 Va. 307;
Washington, etc., R. 'Co. vs. lVard, 119 Va. 341;
G. & 0. Ry. Co. vs. Satttnders, 116 Va. 826;
C. & 0. Ry. Co. vs. F(}jrrow, 106 Va. 137.
A later contention to the same effect was made by counsel
in argument and objection thereto made and overruled as
follows: (Rec., p. 239.)

'' ~fr. Sinnott: • * tt You }{now you have· a tank up there
that obstructs your view and yet you can't see down the track
but two or four hundred feet. l{nowing that, you 'villfully
run that engine through these yards there, crowded with men
or other locomotives and trains, with a blind engine. Y Ol.l
might just as well say that I might take an automobile of an
old type·· with the wind-shield so constructed that, when driving down Main Street, I would say I couldn't see anybody a
hundred feet from me, and, if I killed somebody, I ought not
to be held liable.
}fr. Leake: I object.
The Court: Overruled.
Mr. Leake: It is contrary to the instructions."'
Subsequently, during the course of the sa.me argument
counsel stated that "if you couldn't see down that track, gentlemen of the jury, you should not have operated any such
engine through those yards under the conditions that existed-" (Rec., p. 289.)
·
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The court then made an effort to correct this argUment of
counsel by calling attention to the legal principles set out in
the instructions.
.
In view of the previous ruling of the court as to the remarks hereinbefore quoted, allowing this argument to be
pressed, upon objection made thereto in the presence of the
jury, the situation then created was, at the leaRt, confusing
and misleading to tl1e jury as to what duties were owed ·
Palmer.
It is submitted that the effect was the same as if conflicting
instructions had been given by the Court upon this vital
.point and that the case falls 'vithin the rule announced in the
cases as to the effect of conflicting instructions on material
questions.
Windsor vs. Ca,rlton, 136 Va. 652.
Southe'rn R. Co. vs. H(J;nsbrough, 107 Va. 733.

Furthermore it will he noted the objectionable effect of the
argument originally advanced by coun~el that the change
made in the engine was itself evidence of negligence was not,
at any time, corrected.
That the conclusion above advanced as to effect on the
jury of the argument and resulting situation, is justified, is
show·u by the fact that counsel, in the closing argument for
the plaintiff made the. following statement notwithstanding
'vhat had gone before. (Rec.. , p. 243.)
'' ~{r. lVIay: Mr. Sinnott has told you about changing the
engine, and I reiterate that now; that, if people can't see with
an engine, they should, in orde.r to fulfill the duty that is required of them by law, provide some method to observe a reasonable lookout.''
The Court promptly sustained an objection to this statement.
Subsequently the same counsel argued that it was the duty
of the defendant to place an extra lookout upon the engine.
(Rec., p. 244.) The Court corrected this statement also.
The persistence of counsel in thus urging upon the jury
erroneous propositions of law was itself prejudicial.

Rinehart & Dennis Co.

vs. Brown,

137 Va. 670.

---,.

-

--~

-------~-
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VI..
THE VERDICT OF. THE JURY WAS' CONTRARY TO
THE EVIDENCE AND WITI-IOUT EVIDENCE TO
SUPPORT IT.
It is respectfully submitted that the evidence in this case
· did not justify any finding by the jury against the defendant,
and the verdict should have been set aside and a judgment
entered up for the defendant, notwithstanding the verdict.
From the recital of the evidence in this case, already made,
. it will appear:
(1) The defendant did not owe Palmer the duty of a look-

out;
(2) That, even if it did, it is not shown that such a lookout was not maintained by the defendant;
(3) That from the evidence so far from the defendant having a "clear chance" to save Palmer it is clear, from the evidence it had no such chance, after his position on the tracks
was, or. could have been discovered;
(4) ·That at any angle from which the evidence may be
viewed, the very most that can be said is that every fact, essential to a recovery in this case, is left to speculation and
conjecture. This particularly applies to the doctrine of the
"last clear chance", claimed to be applicable.
; As was .said in the case of W. & 0. D. R. Co. vs.
136 Va. 597, S1.tpra:

Thompson~

''XX. One relying upon the doctrine of the 'last clear
chance' has the burden of proving affirmatively, by a pre- ponderance of the evidence, that by the nse of ordinary care,
after his peril was discovered or should have been discovered,
there was in fact a clear chance to save him.''
In what has just been said it has been assumed that full
faith and credit is to be given to Palmer's testimony as to the
occasion and manner of his injury. It may well be doubted
whether this is to be done, even if his evidence is to be viewed
as on a demurrer to the evidence..

C. & 0. Ry. v. B. W. Palmer.

43

The remarkable series of events to which he testified as
the precursors of his injury are themeslves a tax upon human
credulity.
Added to this was his statement that he was going to the
water plug to get water therefrom-which was proven to.
have been an impossibility as a physical fact-and the circumstances that he was found after his injury at from 25 to
40 feet east of this water plug, by a fire which was burning
there on this cold morning. His presence at that point was
not satisfactorily accounted for by him at the trial, thoug·h
Stonecypher testified that Palmer told him,, immediately after
the accident, that he was standing by the fire when the train
ran over him. (Rec., p. 184.)
Furthermore, in the Notice of ~iotion admittedly signed by
Palmer, in his own handwriting, he stated that the engine
was-'' caused to back or run against-knock me down • * * . ''
This is utterly and irreconcilably in conflict with liis testimony
in that regard. (Rec., pp. 50 to 53, inc.)
Neither does the Notice of 1fotion aver that Palmer was
seeking a drink of water at the water plug, but, on the contrary, states that he was injured "while in the performance
of my (his) duties for this contractor.''
In lJIIassie vs. Finns tone, 134 Va. 450, 452, the Court said:
''No litigant can successfully ask the court or jury to believe that he has not told the truth. His statements of fact
and the necessary inferences therefrom are binding upon him.
He cannot be hea,rd to ask that his case be made stronger
than he makes it, where, as here, it depends upon fact•s within
his own knowledge and as to which he testified."
See also Davis Bakery Co. vs. Dozier, 139 Va. 628.
It is true that these decisions concern conflicting statements
made by a party in his testimony; but it is beli~ved the same
principle applies here. In fact it would seem that the principle contended for applies more strongly in a case where
the statement is made deliberately, as in the Notice of Motion here,-signed by Palmer and is therefore his act, rather
than the act of counsel-than where it is made more or less
offhand as in the case of testimony given in the heat of a
trial.
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IN ANY EVENT THE PLAINTIFF, THE IvfARYLAND
CASUALTY CO:hiPANY, WAS LI1vfiTED IN ITS RECOVERY TO THE A:NIOUNT OF ITS EXPENIDITURES.
The Court in this case, by its instructions, has proceeded
upon the theory that the insurance carrier in this suit stands
in Palmer's shoes and that the damages recoverable by it
are the same damage-s to which Palmer himself would be entitled. It is believed that this theory of the case is erroneous.
The Act 'Of Assembly in force at the time this suit was
brought (Acts 1924, page 478) no':v S'ec. 12 of the Workmen's
Compensation Law, provides, as has been before stated herein, that where an employe is injured by the negligence of a
third person and he has accepted an award under the Workmen's Compensation Law, his acceptance of the award operates as an assignment to the employer ''of any right to
recover damages which the injured employee • • *may have
against any other party for such injury or death, and such
employer shall be subrogated to any such right,'' which may
be enforced in his ow~1 name or the name of the injured employee. The Act goes on to provide that in such a case the
amount of compensation paid by the employer, or to which the
injured employe or his dependents are entitled, shall not be
admissible as evidence in an action to recover damages, but
that any amount collected by the employer under provisions
of the Act in excess of the amount paid by the employer, or
for which he is liable, shall be held by the- employer for the
bene.fit of the injured employe or any person entitled thereto, less such amounts as are paid by the employer for expenses, attorneys' fees, etc. The Act then contains a proviso
that no compromise settlement shall be made by the employer
or the insurance carrier in the exercise of such right of subro·gation without the approval of the Industrial Commission
and the injured employe, etc.
The Act then continues as follows:
"Where any employer is insured against liability for compensation with any insurance carrier, and such insurance
earrier shall have paid any compensation for "rhich the employer is liable or shall have assumed the liability of the employer therefor, it shall be subrogated to the rights and duties
of the employer, and may enforce any such rights in its own
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name or in the name of the injured employee or his personal
representative, provided, however, nothing herein shall be
construed as conferring upon insurance carriers any other or
further rights, than those existing in the employer at the time
of the injury to his employee, anything in the policy of insurance to the contrary notwithstanding.''
It is to be observed that while the Act contains provisions
which are careful to give the employer apparently the same
rights which the injured employe had, and provides for the
hold!ng by the employer for the benefit of the injured employee of any excess the employer might recover in Euch action
beyond 'vhat he has paid out, including reasonable expenses
and attorney's fees, there is no such provision made in the
case of an action by the insuranee carrier.
As to it the statute states:
"It shall be subrogated to all the rights and duties of the ·
employer.''
Nor is there; as far as the insurance carrier is concerned,
any provision as to recovery of any exces·s beyond its payments and expenses, nor ·any provision, as in the case of an
employer who sues, that the excess shall be held for the benefit
of the injured employe.
It seems clear from a consideration of the statute that the
rights of the insurance carrier are purely rights of subrogation.
It is true that the insurance carrier is subrogated to the
rights and duties of the employer. The employer, ho"rever,
by the statute is subrogated to the rights of the injured employee, and but for the other provisions permitting an excess
recovery by the employer, for the benefit of an injured employee, the employer would clearly be limited in its recovery
to its subrogated rights. As has been before stated, there are
no such provisions applicable to the insurance carrier.
In the case of So. Ry. Co. vs. U. S. Cas. Co., 136 Va. 475,
sup1·a, it ·was h~ld that the effect of this statute was to subrogate the insurance carrier to the right of the injured employee.
By virtue of the assumption of liability by the insurance
earrier, by operation of law, the insurance company ''becomes subrogated to all the rights of the employee in the
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partic-qlar case, and may enforce such rights in its own name
:ao * '* •"
(136 Va., p. 475.)
The question does not seem to have arisen in that case as
to the amount of damages to which the insurance carrier is
entitled to recover in the exercise of its subrogated right·s.
It is clearly laid down, however, that its rights ·are those
of subrogation.
The right of subrogation, as understood in insurance law,
only gives the right of a pro ta'nto recovery.
In Richards on Ins. (2nd Ed.), p. 31, it is said :
''Upon paying the loss under a policy, the insurer becomes
subrogated pro tanto to such rights and reme.dies as the insured may have against any third persons who are primarily
liable to him ·for his damage sustained.''
See also:

s.

Brighthope vs. Rogers, 76 Va. 443;
St. Lo'u.is, etc., R. Co. vs. Co1nm,eraial Union Ins. Co., 139 U.
235.

That the same is true of subrogation under Workmen's
Compensation Acts, in the absence of some statute to the
contrary, is sho'vn by the following~

Globe Inde1nnity Co. vs. Henderson., Call. App..... , 202
Pac. 683;
Keeran vs. Peoria, etc., Traction Co., 277 Ill. 413, 115 N. E ..
636;
London, etc., Co. vs. Vicksb'ltrg, etc., Co., 153 La. . ... , 95
.So. 771;
Albrecht vs. Whitehead, etc., Iron Works, 200 Mich. 109,
166 N. W. 855.

.

CONCLUSION.
In conclusion, it is urged that, for and on account of the
numerous errors committed, this Honorable Court should set
aside the verdict of the jury and enter up judgment for the
defendant, or award your petitioner a new trial.
.
Your petitioner, therefore, prays for a writ of. error from
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and supersedeas to the judgment complained of, and that the
case be reviewed and the judgment reversed.
Respectfully submitted,
THE CHE8APEAI{E AND OHIO
RAILWAY COMPANY,
By LEAI<E & SPICER, Counsel.
D. H. LEAKE,
LEAKE & SPICER,
p. q.

vVe, counsel practicing in the Supreme Court of. Appeals
of Virginia, are respectfully of opinion that there is error in
the case shown by the accompanying record, and that the case
should be reviewed and the judgment reversed.
WALTER LE ...t\.l{E,
~IEADE T. SPICER, JR.
Received Sept. 17, 1926.

H. S. J.
Writ of error allowed, sttpersedeas awarded. Bond $15,000.

.

ROBERT R. PRENTIS.

R·eceived Oct. 2, 1926.

H. S. J .

VIRGINIA:
PLEAS before the Circuit Court of the City of Richmond, in the Court Room of said City in the City Hall thereof on Tuesday, the 22nd day of June, 1926.
BE IT R.iil\1:ElVIBERED, that ·heretofore, to-wit: At a
Circuit Court of the City of Richmond held in the Court room
of said City in the City Hall thereof, on Wednesday, the 5th
day of November, 1924, the following order was entered:
B. W. Palmer, Plaintiff,
against
Chesapeake & Ohio Railway Company, a Corporation, Defendant.
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NOTICE OF

~10TION

FOR JUDGMENT.

This day came the parties by their attorneys and on the
motion of plaintiff by his attorney, it is ordered that this
motion be docketed. The defendant by its attorneys filed its
notice to rely upon contributory negligence also filed its S'pecial Plea and Plea of General Issue and put itself upon the
country and the plainti_ff likewise.
Virginia:
In the Circuit Court of the City of Richmond.

B. W. Palmer, Plaintiff,
vs.
Ch~sapeake & Ohio Railway Company, a Corporation, Defendant.
NOTICE OF 11:0TION FOR .JUDGl\!EtNT.
To the Chesapeake & Ohio Railway Company, a Corporation
chartered and existing under the laws of the State of Virginia, ·with its principal office in the City of Richmond:
I
;

page 2 ~

You are hereby notified that on the 5th day of
November, 1924, or as soon thereafter as Counsel
may be heard, I 'viii move the Circuit Court of the City of
Richmond for a judgment and and award of execution against
you in the sum of FIFTY THOUSAND AND N.0/100 ($50,000.00) DOLLARS, my claim and motion being based upon
the following facts:
c
On or about the 2nd day of November, 1923, in or near the
City of Clifton Forge, in the State of Virginia, you were operating a ·steam railroad and maintained and used in connection therewith steam locomotives, tenders, railroad tracks and
yards; that on or about said above mentioned date, you were
operating in your yards at Clifton Forge, Virginia, through
your agent or servant, acting within the. line and scope of his
employment a locomotive and a tender in charge of an en-.
gineer or hostler, whose name is unknown to me.
At the time and place above mentioned, I W'as employed by
a contractor, said contractor being ·engaged in the performance of construction work for you within or near the railrofld yards aforesaid; while I was in the performance of my
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duties for this contractor and a.t a place in said ya~ds where
I had a right to be, and while in the exercise of due care and
while keeping a proper lookout, your locomotive aforesaid
backing through said yards along one of the tracks therein,
was negligently caused by the engineer or hostler in charge
thereof to back or run against, knock me down, and the wheels
of the tender attached to said locomotive passed over my legs,
as a proximate consequence of which, my legs and body were
horribly maimed and mangled, my legs being severed from
my body, I was badly shocked, bruised, maimed, and lacerated,
was rendered unconscious, was confined to a hospital many
months, suffering untold pain and agony, have been rendered
a permanent and helpless cripple, have been rendered permanently less able to work and earn money, was compelled to
lose many months from work, was compelled to spend large
sums of money, to-wit: . . . . . . . . . . . . . . . . Dollars for doctor's bills and medicines in and about my efforts to
page 3 } heal my said wounds ·and injuries, all of this as a
proximate consequence of the negligence of your
agent or servant in charge of control of said locomotive, in
failing to keep a proper lookout and ~fter seeing my peril,
negligently failing to stop said locomotive,-and all without
negligence on my part and while I ·was in the exercise of due
care for my own safety, hence this suit.
BURT W. PALMER, Plaintiff.

S. L. SINNOTT,
p. q.
SHERIFF'S R.ETURN.
Executed in the City of Richmond, V a., Octo. 20, 1924, by
delivering a copy of within Notice of 1fotion to vV. A. Creath,
Cashier of Chesapeake & Ohio Ry. Co., place of residence
of said Creath being in the City of Richmond, Va.

J. HERBERT MERCER,
Sheriff of the City of Richmond, Va.
By B. A. BRAUER, D. S.
Sheriff's Fee, 50c paid.

,-.---- - - - - - - - - \,
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Vir-ginia:

In the Circuit Court of the City of Richmond.
B. W. Palmer

v.

The Chesapeake & Ohio Raihvay Company.
NOTICE OF INTENTION TO RELY UPON CONTRIBU- ·
TORY NEGLIGENCE OF THE PLAINTIFF AS A DEFENSE TO THIS ACTION AND THE PARTICULARS
THEREOF.
Without admitting, but expressly denying that the defendant was guilty of any negligence, the defendant will
page 4 r rely upon the contributory negligence of the plaintiff as a defense to this action, the particulars of
which are set forth as follows:

1. The plaintiff, upon the occasion of his injury, voluntarily
left a place of safety: and unnecessarily .assumed a position
of danger.
2. The plaintiff, upon the occasion of his injury, went upon

a track immediately in front of a moving engine and tender,
or. in such close proximity thereto as to be in danger of being struck, without looking or listening or heeding the approach thereof.

3. After the plaintiff knew, or ought to have known, by the
exercise of ordinary care, of the dangerous approach of the
~ngine and tender, he failed to exercise ordinary care for his
own safety.
4. Had the plaintiff exercised ordinary care for his own
safety, after he knew or ought to have known of the dangerous approach of the engine and tender, he could have avoided
the injuries he received.

5. In other particulars, as will appear in the evidence· for
the plaintiff.
LEAKE, LEAKE & SPICER,
p. d.
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Virginia:
In the Circuit Court of the City of Richmond.
B. W. P·almer

v.
The Chesapeake & Ohio Railway Company.
SPECIAL PLEA.
The said. defendant says that this Court ought not to have
or take any further cognizance of the alleged cause of action
in the· Notice of !-lotion mentioned, beeause it says :
That before and at the time of the committing of the alleged ·grievances in the Notice of ~lotion mentioned,
page 5 ~ the plaintiff was an employe of Brooks-Calloway
·Company, Incorporated, a corporation doing business in the S'tate of Virginia, and an ''employer" in said
State, within the meaning of a certain Act of-the G~neral Assembly of Virginia, known as the ''Workmen '-s Compensation
Act," and the said plaintiff was an employe of the said
Brooks-Calloway Company, Inc., within the meaning of said
Act; that before that time both the plaintiff and the said
Brooks-Calloway Company, Incorporated, had accepted the
provisions of said Act, as provided therein, and were bound
by its te.rms and conditions.
And the said defendant says that heretofore, to-wit, on the
4th day of ::M·arch, 1924, after the commission of the alleged
grievances in the Notice of ~lotion mentioned, the Industrial
Commission of. Virginia, under the provisions of the Act of
Assembly aforesaid, made an award approving an agreement
which had been theretofore made and entered into between
Brooks-Galloway Company, Inc., and the plaintiff, for compensation to the said plaintiff for the identical injuries complained of by ti1e plaintiff in his Notice of ~iotion; and both
the said Brooks-Calloway Company and the plaintiff, then
3;nd there, accepted said a'vard, which said a'vard now remains in full force and unreversed, and a certified copy thereof is now to the Court here shown.
And the said defendant further says that the said plaintiff
is, by virtue of the terms of the Act of Assembly aforesaid,
barred from prosecuting any suit for the alleged cause of
action in the Notice of 1\{otion mentioned.
And this the said defendant is ready to verify. Wherefore,
&c.
LEAI{E, LEAKE & SPICER,
p. d.

r-

-
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page 6
~IEN'S

THE USE OF THIS FOR.M IS REQUIRED
UNDER THE PROVISIONS OF THE WORI(COlvlPENSATION ...~CT.

INtDUS'TRIAL

CO~I~IISSION

OF VIRGINIA

Richmond.
Claim No. 42183
Case of B. W. Palmer.
NOTICE OF A\~ ARD
· (Approval of Agreement)
Date March '11, 1924.
To Brooks-Galloway Company, (Employer)
Clifton Forge, Virginia.
and B. W. Palmer, (Employee)
Selma, Virgi1.1ia.
and Maryland Casualty 'Company, (Insurance Carrier}
215 8. Jefferson Street,
Roanoke, Virginia.
Take notice that the Industri~l Commission of Virginia has
examined the memorandum of agreement described above
and entered into Iviarch 4, 1924, for the payment of compensation under the Workmen's Compensation Act,, and in accordance with the provisions of said Act has approved the
same as follows:
$9.00 per week for 500 weeks, payable every four weeks,
qeginning November 2, 1923.

•

If any party in interest doubts that the agreement made
4as been made strictly according to la-w, he may address the ·
commission with an inquiry or com·plaint. It will receive
·
prompt attention.
Yo11:rs truly,
INDUSTRJAL COM1IISSION OF VIRGINIA.
C. G. l(IZER, Chairman.
Attest:
A. C.

SMITH~
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page 7 }- Form No. 4. 11-16-20-20M.
The use of this Form is required under the Provisions of.
the vVorkmen 's Compensation Act.
I.

INDUSTRIAL COMMISSION OF VIRGINIA.
Richmond.
Claim No................ .
Case of ................. .
Carrier ............ :: .... : ..
MEMORANDUM OF AGR-EEMENT AS TO PAYMENT.
OF CO~IPENSATION.
Examined by

NOTE :-This agreement when executed shan· be' filed
promptly by the employer with the Commission. It should
be sent by mail.
NOTE :-This agreement is subject to approval by the
Commission and must provide for the payment and receipt
of compensation strictly in accordance with law.
We, B. W. Palmer,
Selma, Va.
(Name of injured employee) (Address)
and Brooks-Calloway Co.
(Name of employer)

Age 25

Clifton Forge, V a.
(Address)

have reached an agreement of the payment of compensation
for the accidental injury sustained by said employee, and·
submit this memorandum of such agreement. We agree that.
the facts herein stated and the amounts to be paid are in
strict accordance with the Compensation Law; and we furth~.l".
agree to receive and to pay compensation and such oth~r
amounts as may be determined from the nature, extent, dura-:tjon and result o~ the injury described herein.

r-

---~---

-------
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1. Said injury was sustained on Nov. 2, 1923. ·Employee
quit work on Nov. 2, 1923.
2. Was employee paid full wages for the. entire day on which
'
he quit work? No.

3. Address where accident happened, Selma, Va.
4. Nature of injury, Loss of right leg and left foot.
5. How accident
page 8 ~

happened~

Train hit him.

6. What was employee doing at. time of injury~
Laborer.

7. Employee's average weekly wages

I

ir:cluding substantial
perquisites such as
overtime, free rent,
etc ................. $18.00

l

· 8. Physician 1s estimate of total· disability from date of aC'cident, indef....... weeks and ............ days.
, fTemporary total
9. Nature of
Temporary partial
·
disability JPermanent total
Permanent partial.
l Permanent partial
'

10. Did employe suffer loss of a member or loss of use of
(See Section 32 of Law.) Yes.
·

a-member~

11. Describe a:ccurately the location of point of severance
of member or the exact extent of loss of use. Loss of Right
Leg and Left Foot. ·
12. Did employer furnish medical

services~

Yes.

13. Nlame of physician? J. M. Emmatt, Address Clifton
Forge, Va.
·14. Terms of agreement as to Compensation:
$9.00 per weel{, beginning Nov. 2, 1923.
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payable

.

1

(a) ................. during disability
(a) to be used for temporary total disabilities

l

unless
disability
(except spedfie under
Sec. 32)
payable every
four weeks

I

I

(b) 9.00 ............... for 500 weeks
(b) To be used for specific disabilities.
Sec. 32.
J

shall continue for more than 42 days from the day of accident (including the day of accident), in which event compensation will be paid for the entire period of disability, AND
all costs of medical, surgical and hospital attention and supplies during the first 60 days after the accident. The employer has refunded to the employee the ·Sum of $ .......... ,
by him expended within the said 60 days for the. attention
and supplies above allowed.
15. Has employee returned to work¥ ........ With whom 7
............ When? ............... at what wages $ ..... .
16. Nature of employer's business .................... .
17. In what insurance company's is ~mployer insured?

}page 9 ~

Dated at Clifton Forge, Va., this 4th day of
1924.

}.~larch,

S'igned in the presence of :
Witness A. I{. Canterbury · Employer, Brooks-Calloway Co.
Address, Roanoke, Va.
By T. T. Dickerson.
Timekeeper.
(Official Title)
·Witness A. I{. Canterbury
Address Roanoke, Va.

Employee B. W. Palmer.

Note : Every question must be answered. Report must be
signed by employer or his duly authorized agent. The Commission will not accept copies of reports or reports signed on
typewriter.

,--~-------

-----------
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THE INDUSTRIAL C01\1:MISSION OF VIRGINIA.
Richmond.
!Claim No. 42183,
:B. W. Palmer, vs:
·Brooks-Callo,vay Company.

,State of Virginia,
City of Richmond, to-wit:
I, H. C. Timmins, Acting Secretary of the Industrial Com,mission of Virginia, hereby certify that the foregoing are
.true and correct copies of the agreement and the award in
.the case No. 42183 of B. W. Palmer, claimant, vs. Brooks.Calloway Company, Employer, and Maryland Casualty Company, insurance carrier, as the same is now on file in this office.
page 10

~

Given under my hand and seal of the Industrial
•Commission of Virginia this the 25th day of October, 1924.
H. C. TI~I~IINS,
Acting Secretary,
(Seal.)

INDUS'TR.IAL COl\fMTSSION OF VIRGINIA.

Virginia:
In the Circuit Court of the City of R-ichmond.
B. W. Palmer

v.

The Chesapeake & Ohio Railway Company.
PLEA OF THE GENERAL ISSUE.
The said defendant says that it is not guilty of the premises
laid tQ its charge, or any part thereof, in the manner and
form as complained of in the Notice of Motion.
And of this the said defendant puts itself upon the country.
LEAKE, LEAKE & SPICER,
p. d.
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And at another day, to-wit: At a Circuit Court of the
.City of Richmond, held in the Court room of said City, in
the City Hall thereof on Tuesday, the 31st day of March,

1925.

0

This day came again the parties by their attorneys and the
plaintiff by his attorney tendered to the Court his replica,tion to the defendant's special plea heretofore filed herein
and the defendant by its attorney filed its Motion and Grounds
of ~lotion to reject and strike out said replication, which
Motion being argued the Court overruled the same and ·said
~eplication is accordingly filed. To which action and ruling
of the Court the defendant by its attorneys excepted. The
defendant thereupon filed a rejoinder to said replication.
The defendant by its attorneys then tendered to
page 11 ~ the .Court its Special Plea No. 2, thereupon the
plaintiff by his attorney filed his 1\tiotion and
,Grounds_ of Motion to reject and strike out said Special Plea
iNo. 2, which motion being argued, the Court -takes time to
.consider thereof. The defendant by its attorneys then filed
a Plea of Statute of Limitatipns, to which Plea the plaintiff
by his attorney replied generally.
Virginia:
In the Circuit Court of the City of Richmond

,B. W. Palmer
vs.
The Chesapeake & Ohio Railway Company.
REPLICATION.
Now comes the plaintiff and for replication to the special
plea (No.1) :filed by the derendant, says that the .facts stated
in the special plea of the defendant down to the last paragraph thereof are true.
The plaintiff further sho·ws, however, that the Maryland
'Casualty Company carried a policy of compensation insurance
on Brooks-Callo,vay Company, Inc., and that under the
terms of said policy said Brooks-Oallo,vay Company, Inc.,
,were insured by the lviaryland Casualty Company against
liability of compensation, and that on account of said policy,
the 1\{aryland Casualty Company has paid whatever comlPensation has been· due to the said B. W. Palmer to date, and

~---·-----
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,has assumed the liability of the said Brooks-Calloway ComJPany, Inc:, for all compensation which may be due the said
;B. W. Palmer of and on account of the injuries that the said
B. W. Palmer received as set. fo:Pth in the said notice of mo.tion and in the special plea filed by the defendant.
And the plaintiff further says that this suit is brought by
:the Maryland Casualty Company in the name of B. W. Palmer
for the benefit of itself and the said B.· W. Palmer.
B. W. PALMER, Plaintiff.
·By S. ·L. STNNOT, Counsel.
page 12

~MOTION

TO REJECT AND STRII{E OUT
SPECIAL R.EPLICATION TO SPECIAL
PLEA.

.Virginia:
In the Circuit Court of the City of Richmon(l
B. W. Palmer, Plaintiff,

v.

The Chesapeake & Ohio Railway Company, Defendant.
Oomes now the defendant and moves the Court to reject
and strike out the Special Replication tendered to Plea No.
One, filed by the defendant, upon the following grounds:
1.. The Notice of Motion shows that the suit is brought
by B. W. Palmer individually and is· signed by him, and was
not brought by the Maryland Casualty Company in the name
of B. W. Palmer.

2. The Special R-eplication is tendered and sig11ed by and
on behalf of B. W. Palmer, as plaintiff, 'vhereas, under the
statute in such case made and provided, the said B. \V. Palmer has no standing as plaintiff herein.
3. It is not proper for a new plaintiff to be substituted in
a suit by means of a special replication.
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4. Under the pleadings in this case, at this stage thereof,
it is not proper for a new plaintiff to be substituted l1y means
of a Special Replication.
LEAKE, LEAKE & SPICER,
p. d.
REJOINDER TO SPECIAL REPLICA-TION TO PLFjA.

B. W. Palmer
vs.
The C. & 0. Ry. Co.
page 13

~

And for rejoinder to S'pecial Replication to Special Plea, the said defendant, by its attorneys,
comes and says :
That this sui.t is not brought by th~ ~faryl,and Casualty
.Company in the name of B. Vv. Palmer for the benefit of itself and said B. W. Palmer.
And of this the defendant puts itself on the country.
Wherefore, &c.
LEAKE, LEAKE & SPICER,
p. d.
Virginia:
In the Circuit Court of the City of Richmond.
B. W. Palmer, for the use of

v.

~Iaryland

Casualty Company,

The Chesapeake & Ohio Railway Company.
SPE·CIAL PLEA. #2.
The said defendant S'ays. that this Court ought not to have
or take any further cognizance of the alleged cause -of action in the Notice of Motion mentioned, because it says:
That before and at the time of the committin'g of the alleged grievances in the Notice -of MotiQn mentioned, the plain-
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tiff was an employe of Brooks-Galloway Company, Incorporated, a corporation .doing business in the State of Virginia,
and an "employer" in said State, within the .meaning of a
certain Act of the General Assembly of Virginia, known as
the "Workmen's Compensation Act," -and the said plaintiff
was an employe of the said Brooks-Calloway Company, Inc.,
within the meaning of said Act; that before that time both
the plaintiff and the said Brooks-Galloway Company, Incorporated, had accepted the provisions of .said Act, as provided
therein, and were bound by its terms and conditions.
And the said defendant says that heretofore, to-wit, on the
4th day of ~larch, 1924, after the commission ·of the alleged
grievances in the Notice of :I\fotion mentioned, the
page 14 ~ Industrial Commission of Virginia, under the provisions of the Act of Assembly aforesaid, made an
award ·approving an agreement which had been theretofore
made and entered into between the Brooks-Galloway Company, Inc., and the plaintiff, for compensation to the said
plaintiff for the identical injuries complained of by the plaintiff in his Notice of 1\{otion; and ·both the said Brooks-Galloway Company and the plaintiff, then and there, accepted said
award, which said award now remains in full force and unreversed, and a certified copy is now to the Court here shown..
And the said defendant says that under and by virtue of
an Act of Assembly aforesaid, the acceptance of the award
and compensation thereunder by the plaintiff, operated as
an assignment to the said Brooks-Oallowa.y Company, Inc.., of
the right of the plaintiff if any such he had, to recover damages from this defendant for the alleged wrongs and injuries
complained of in the Notice of l\iotion.
·
And the said defendant further says that before and at the
time of the committing of the grievances in the Notice of
~:lotion mentioned, the l\faryland Casualty Company, acting
under the provisions •of an Act of Assembly aforesaid, by
virtue of a contract and agreement theretofore made betwe.en
it and the said Brooks-Callowa.y Company, Inc., assumed to
pay and has paid certain sums of money required to be paid
by the terms of the award of the Industrial Commission aforesaid, and stands ready to pay such additional sums as may
hereafter be due thereunder, and thereby became subrogated
to the rights of the Brooks-Callow:ay Company, Incorporated,
as aforesaid, if any the said last mentioned corporation had
against this defendant for the alleged wrongs and injuries
complained of in the Notice of Motion, and no other or further rights than said corporation had against this defendant,
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if any they had, for and on account ·of said alleged wrongs
and injuries.
And the said defendant further says that at the time of
the commission of the alleged grievances in the Notice of Motion, mentioned, the plaintiff was ·an empl•oyer in
page 15 ~ the employ of the Brooks-Galloway Company, Inc.,
and the said Brooks-Callowa.y Company,_ Inc., before and at th.at time were engaged in the building, construe·
tion and completion of certain work for the said defendant at
Clifton E1orge, Virginia, and said work 'vas then and there
being done under and by virtue of a certain contract entered
into on the 22nd day of ].1:arch, 1923, between the Brooks-Callowa.y Company, Incorporated, and said defendant, which
said contract is attached hereto as a part of this Plea.
And the said defendant says that under and by virtue ·of
said contract, the said Brooks-Galloway Company, Incorporated, assumed all liability for and agreed to indemnify this
defendant from any damages which may have been sustained
by the plaintiff for and on account of the identical alleged
wrongs and injuries complained of in the Notice of 1\{otion,
provided that the Brooks-Galloway Company, Inc., be duly
notified of the bringing of any suit therefor, and permitted
to defend the same.
And the said defendant says that the said Brooks-Galloway
Company, Inc., has been duly notified of the institution of
this suit.
And the said defendant further says that the said Maryland Casualty Company, by ·and on account of said acts and
doings, and under and by virtue of the Act of Assembly afQresaid, is barred from prosecuting his suit against the said
defendant, for and on account of the alleged wrongs and injuries complained of in the Notice of ~lotion.
And this the said defendant is ready to verify.
fore, &c.

Where-

LEAKE, LEAKE & SPICER,
p. d.
F~orm Y.14
Revised 11-1924
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page 16 ~ CONTRACT AND SPECilt,ICATIONS
for the

CONSTRUCTION OF GRADING,

~IASONRY,

TUNNELS,

&C.,.
for

THE CHESaPEAKE .AND OIIIO

R1:~IL WAY.

COMPANY

SPECIFICATIONS FOR GRADING AND MASONRY.
Grading.
1. Under this head will be included all clearing and
grubbing, all excavation and embankment required for the
formation of the road-bed, cutting ·of ditches or drains about
or contiguous to .the Railroad, ·widening or changing chan,nels for streams or water courses, the foundations of culverts or walls, reconstruction of mill races, highways, and
roads when they are interfered with or destroyed iu the formation of the roadway; als-o, all masonry, foundation pits, planking, piling, pumping and bailing, and all excavation and em·bankm.ent in any way connected with or incident to the construction of said railroad.

2. The roadway will be graded for single track, unless otherwise directed by the Engineer
, and in coiiforniity with such directions as he may give concerning
breadths, depth~ and slopes for excavation and embankment ..
Clearing.
3. The clearing will be of such widths as directed, .and include the cutting of all small trees and bushes close to the
ground, and piling them in heaps and bun1ing them, if safe
to do so without danger to adjacent timber or property. Large
trees must be cut so that their stump is within three feet of
the ground, and the top of this stump must be at least four
feet under grade line in embankment, and when fill is less than
four feet they must be cut close to the ground. All logs fit
for sawing to be collected and piled.
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Grubbing.
4. All stumps and roots, muck and perishable matter shall
be grubbed out and removed where the filling is less than
two feet, also throughout all the excavation and at such other
Engineer
may direct.
places a·s the
EXCAVATION.
Excavation.
5. All excavation shall be measured and paid for per cubic
yard, classified as follows-viz. : Solid Rock, Loose Rock,
Hard Pan, Earth, Borrowed Embankment and Excavation
in Water.
Solid R.ock.
.
.
6. Solid Ro'clr shall include all rock found in ledges and detached masses, exceeding one-half cubic yard each, which, in
the judgment of the Engineer, may be best removed by blasting.
Loose Rock.
7. Loose Rock shall include all kinds of shale, slate, ochre·
and other rock 'vhich, in. the judgment of the
Engineer
, can be removed 'vith pick and bar,
and is soft and l·oose enough to be removed without blasting, although. blasting may be resorted to; also, detached
stones of less than one-half cubic yard and more than one
cubic foot.
'
I

I-Iard Pan.
8. Hard Pan shall consist of tough indurated clay or cemented gravel, which requires blasting or other equally expensive means for its removal, or which cannot be plowed
with less than four horses and a railro·ad plow, ·or which re. quires two pickers to one shoveler; the
Engineer
to be the judge of these conditions ..
Earth.
9. Earth shall include all materials of an earthy nature, of
whatever name or character, not unquestionably rock, either
solid, or loose or hard pan, as above defined.
Dra.in, Ditches, Foundation Pits, etc.
10. Side drains, ditches and clfannels for streams shall be

,--------------
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cut as directed by the Engineer, the nearest side of which
shall not be within fifteen feet of the slope stakes of the excavat1on or embankment. Foundation pits shall be sunk of
such dimensions and the material deposited as the Engineer
directs, and is to be paid for as part of the ordinary excavation of the section.
Borrow Pits.
11. Generally, when the exoaVlations are insufficient to
make the embankments, the deficiency may be supplied by
widening the excavations for a double track, if so directed by
tP.e
Engineer
; otherwise
the necessary materials is to be borrowed from without the line
of the roadway; the material so borrowed to be classified in
the same m3:nner. as in regular excavation for the roadway.
page 17 ~

Excavation in Water.
12. Excavation in water shall apply only to
foundation pit·s, \vhen constant, unavoidable pumping or bailing is necessary, draining by ditch being impossible; the material so excavated to be paid for as excavaHon in water under the various classifications.
Overhaul.
13. Material taken from excavations in their several classes
shall be deposited in the adjacent embankments (unless otherwise directed). The price for removing and depositing said
material shall be included in the price per cubic yard for excavation, provided such average haul does not exceed 1,000
feet; beyond that distance, the price shown on page 11 will
1>e allowed and paid for such extra haul. In case there is a
surplus of material in excavation it shall be disposed of as
directed by the
Engineer
~
Embankments.
14. Embankments shall be made of such m~aterial and built
at such slopes and carried to such height above grade as may
be directed by the
Engineer
; stones
and the heavy material forming the slopes and the fil).er ri:J.a. terial deposited in the center of tl1e embankment. No perishable material will be allowed in the embankment.
Embankments .llppl"~oaching 1\{asonry.
15. Embankments over or back of masonry shall be built
at such times and in such manner as directed by the
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Engineer
. · Embankments over thirty feet
high shall not be made in the usual way within fifty feet of
-the masonry, but the material shall be wheeled to the masonry
and ·carefully rammed about it to such widths and depths as
required, and the top to be puddled, if. so ordered; and for
this work a. priee shall be agreed upon, or its cost allowed
the Contractor.
1\tfaterial to SaYe and to vVaste.
16. All material excavated by the Contractor which is desired to be saved for other purposes shall be placed in an
accessible place, designated by the Engineer, and diverted
from the construction of embankments. No material wasted,
when there is an excess, shall approach within fifteen feet of
the slopes of the excavation, and must be so deposited as to
throw drainage away from the excavations of the roadway.
Trestle-Work and Piling.
17. All trestlework shall be built by the Contractor to such
extent and in accordance with plans furnished and as directed
by the
Engineer·
. This includes
all wooden structures of whatever nature. The timber, subject to approval, shall b~ sound and durable ·of its kind, and
will be paid for per 1,000 feet B. M., worked in place. Piles
will be paid for per lineal foot after driving and capping,
adding two feet thereto for necessary waste. Iron-work to be
paid for per pound in place. These prices to oover all labor
and m·aterial ne~ssary to construct and finish the trestle.
R.oads and Fences.
18. Whenever the route of the railway is traversed by public or private roads, commodious passing-places must be provided for, and in passing through farms the Contractor must
also keep up such fences as are necessary for the preservation
of crops and restraint of farm animals, or pay for whatever
destruction is caused by a neglect of this provision.

1\fAS'O NRY.
Masonry.
19. Masonry will be estimated and paid for by the· cubic
yard, which price is to cover the furnishing of ·all material,
cutting, scaffolding, and all other expenses necessary to its
completion, and will be classified as follows :
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·Classi:fication.
20. First-Class ~Iasonry, Second-Class 1Yiasonry, Third- .
Class Masonry, Brick 1\:fasonry, Box-Culvert Masonry, Vertical W ~II Masonry, Slope Wall Masonry, Stone Pavl'ng, Riprap and Concrete.
First-Class Masonry.
21. First-Class 1\fasonry shall consist of rock-range work
of the best quality, the .face of the stone to be accurately
squared, jointed and bedded, and laid in regular hori~ontal
courses, not less than twelve inches in thickness, nor exceeding twenty-eight inches in thickness, regularly decreasing
from bottom to top of wall. The stretchers shall -generally
be at least three and one-half feet in length, and not less
than sixteen inches bed for a twelve-inch course, and not less
than a twenty-four-inch bed for an eighteen-inch course, and
not less than thirty-two-inch bed for a twenty:-eight-inch
course. The headers· shall have at least as much width as is
required for a bed for a stretcher, and be at least four feet
long, and keep this size in the heart of the· wall, and shall
be so arranged as to occupy one-fifth of the face of the wall,
and be similarly disposed in the back of the wall, ·and, when
the thickness of the wall will admit of their interlocking, they
will be laid in that manner; but, when the wall is too thick to
admit of that arrangement of headers, they will be connected
by a large backing-stone laid over them, connecting the two
opposite headers. The stones for the heart of the wall will
be of the same thickness as those for the face and back,
bedded the same as the face stone, but not jointed, and must
be well fitted to place; any remaining interstices to be filled
with sound stones or chips; the f.ace stones and backing to be
set entirely in cement mortor, the interstices to be laid dry,
and every course to be thoroughly grouted sepapage 18 ~ rately and finished water-tight. The stones forming the points of piers, which act as ice-breakers,
shall be neatly and smoothly dressed on their faces, and be
fastened together with iron clamps, and to the interior ·of
the pier, when so ordered by the
Engineer
. The other face stones will, with the exception ·of the draft, be generally left with the face as they come
from the quarry, unless the projection above the draft should
exceed three inches, in which case they shall be scabbled
down to that projection. The abutments ·and piers, or such
portions of them as the Engineer may direct, shall be covered with a course ·of coping not less than fourteen inches
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thick and three feet wide. Esp.eci!al care must be taken in
bedding bridge-seats, and in any necessary dressing, after
laying, for foot-shoes for iron bridges; ·all coping and bridgeseats to be well and finely dressed and fastened together, and
to the lower courses of the masonry when required by the
Engineer
. Chisel drafts ·one and
one-half inches ·wide on all corners and covers of masonry.
Second-Class l\Iasonry.
22. Seoond-Class Masonry will be range work or in broken
courses, as may best suit the stone that is used; face stones
to be accurately jointed and bedded, and no -stone to be less
than eight inches thick, the stretchers in the face to have beds
of at least fifteen inches, and in no case to have less bed
than rise, and to be not less than three feet long, measured
in the face of the wall. The headers shall not have less than
sixteen inches length of face, and shall extend at least three
and one-half feet into the wall. There shall not be less than
one header to every six feet of face, measured from center
to center, and so arranged that a header in a superior course
shall be placed between hvo headers in the course belo,v.
The backing-stones shall be of a large size and have parallel
beds, but the beds are not required to be dressed as in firstclass masonry. The backing stones shall be laid so as to break
joint with each other, and, when the thickness of the wall
exceeds three and one-half feet, headers of the same dimensions as those in the ~ace, and in equal number, ·shall be ·placed
in the back of the 'vall, the face and backing stones to be set
full width of bed in cement mortar, the interstices to be laid
dry, and each course thoroughly grouted separately and
:finished water-tight Coping and bridge-seats as described
under first-class masonry.
Third-Class l\Iasonry.
23. Third-Class ~Iasonry wi11 consist of rubble work laid
v.ith cement mortar in irregular courses, and be built of stone
containing generally six cubic feet ·each and not less than
ten inches in thickness, so disposed in the wall as to make
fi~m and compact v;ork. No stone shall contain less than three
cubic feet, except those used for filling the interstices between
the large blocks in the heart of the w-all. At least one-fifth
of the face shall be composed ·of headers extending full size
four feet into the wall, ·and for the back the same proportion
and of same dimensions, so arranged that a header in the
back shall be between two headers in the face. The corner-
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stones shall be neatly hammer-dressed so as to have horizontal
beds and vertical joints. Genera"lly this class of masonry
will be covered with a coping not less than twelve inches
thi~k and three feet wide, and such cophig and bridge-seats
will be classified as second-class masonry. Chisel drafts one
and one-half inches wide -on all corners and covers of masonry.
Arch-Culvert 1vl.asonry.
24. Arch-Culvert ~Iasonry may be built of first, second or
third class, or of all three ~lasses combined in one strucEngineer
.
ture, at the discretion of the
When built of third-class masonry the arched ring, sheeting
and coping shall be second-class, in which case the arched
stones shall have a good bearing throughout the thickness of
the arch or sheeting. and be 'veil bonded and dressed to radial
lines, and no stones shall be less than five inches on the intradoes of the arch. Generally arches over twenty feet span
will have sheeting and ring parapet and coping of first-class
masonry, with the balance of the structure second-class mas-onry. The plan of each structure will usually show the class
of work desired for each part of the arch.
Brick ~1asonry.
25. Brick ~Iasonry must be laid with all hard-burned brick
of the. best quality, well tempered, and m·oulded to standard
size. No bats, crushed or crooked, swelled or salmon bricks
will be allowed. The brick shall be thoroughly saturated with
water until each brick absorbs from one-half to three-fourths
of a pound of water before being laid, and shall then be laid,
in the best hydraulic cement mortar, with such thickness of
joint and style of bond as prescribed by the Engineer by plan.
Grout may be used instead of mortar. for the filling of joints
and for the keying of arches. Arches of brick must be coated
on the back with a coating of strong 'vater-proof mortar one
inch in thickness, and must be allowed to set hard before
puddling with clay over• it.
Box-Culvert ::1\iasonry.
26. Box-Culvert Masonry will be of good, dry, rubble masonry, neatly-laid, with square-shaped stones of a size and
quality approved by the Engineer. When they are directed
by the
Engineer
to be laid in
ce~ent mortar they will be classified as third-class masonry,
and will conform to specifications of that class. All covering
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stones to be not less than twelve inches thick, and must have
a good solid bearing on each side wall of not less than fifteen
inches. When directed by the
Engineer
the covering stones shall be not less than fourteen inches
thick.
Vertical Wall.
27. Vertical Wall l\fasonry will be either second or -thirdcl·ass masonry, generally third-class, except in special cases.
It may be also laid either dry or in mortar, as the
Engineer
may direct.
page 19 ~

Slope Wall.
28. S1ope Walls will be dry masonry of such
thickness and slope as direct~d by the Engineer. The stones
must in all cases reach entirely through the wall, and must
not be less than three inches thick~ .and will be laid with close
joints and as firm as po~ssible for spalls. The foundation for
slope wall must be prepared and laid as directed by the Engineer.
Stone Paving.
29. Stone Paving f·or culverts and other structures will be
made by setting stones from twelve to fifteen inches in depth
on edge. It must always be so laid that it will hfl lowest in
the c.enter of eulverts or water way, dipping from the sides
at the rate of one inch per horizontal foot. At the ends a row
of curbing-st·ones shall be ·set, going into the earth at least two
and a half feet below the top of the paving. The paving may
be laid dry' or in cement mortar, as the
Engineer
ma.y select.
Riprap.
30. When ~equired by the Engineer the Contractor shall
protect the face of embankments or the foot of slopes from
the action of water by a facing ·of ripra;p stone, or of brush
and stones, or by a retaining wall, a.s may be directed; the
riprap when used to be laid by hand by competent 'vorkmen,
and to be of such thickness and slope and size of stone as shaH
be directed. In case of using brush and stones the brush is
to be laid with butts outward in the stream and slightly in~lining downward with the current.
Foundations.
:31. Foundations for Masonry shall be excavated to such
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depths as may be necessary to secure a solid bearing for the
masonry, of which the
Engineer
shall be the judge. The materials excavated shall be classified
and paid for as provided in these specifications under the .general head of Excavations, and, in case of foundation in rock,
the rock must be dressed level, and to such a depth and form
as the
.
Engineer
may direct. All
material taken from the excavations for foundatio·ns, if of
proper quality, shall be deposited in the contiguous embankments; but ·any material unfit for such purpose shall be deposited outside the roadway, but it shall not. be allowed to
interfere with any natural drainage or water-course.. When
a safe and •solid foundation for masonry cannot be found at a
reasonable depth (to be judged by the said
Engineer
) there shall be prepared by the said
·Contractor such ·artificial foundation as the
Engineer
may direct.
Timber Foundation.

32. Timber Foundations, when required, shall be such

a.R

the
Engineer
may, by drawings or otherwise, prescribe, and shall be paid for by the
one thousand feet, B. M., the price covering cost of material,
framing and putting in place.

33. All wrought or cast iron work ordered by the
Engineer
shall be paid for by the pound,
the price including cost of material and all labor in placing
in work.
Piling.
Iron Work.
·34-. All Timber used in foundations or foundation filling
shall be of young, sound and thrifty white oak, yellow pine,
or other timber equally good for the purpose, acceptable to
the
Engine~r
. Piles must
be at least eight (H) inches in diameter at the small end, ancl
at least twelve (12) inches in diameter at the butt end when
sawed off. They must be driven into hard bottom until they
do not move more than one-half inches under the· blow of a
hammer weighing two thousand pounds, falling twenty-five
feet at the last blow. They must be driven vertically, and at
the regular distances apart from centers, transversely and
longitudinally, as required by the plans or directions of the
Engineer. They must be cut off squarely at the butt, be well
sharpened to a point, and, when necessary in the opinion

/
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of the Engineer, shall be shod with iron heads bound with
iron hoops, of such dimensions as he may direct, which shall
be paid for the same as the other iron work used in foundations. The necessary length ·Of piles shall be determined by
driving test piles in different parts of the localities in which
they are to be used, and, in case a pile shall not prove long.
enough to reach hard bottom, it shall be sawed off square
and a hole two inches in diameter be bored in its head twelve
inches deep; into. this hole a circular 'vhite-oak true-nail,
twenty-three inches· in length, shall be well driven, and another pile similarly squared and bored, and of as large a
diameter at the small end as can be procured, shall be placed
upon the lower pile and brought to its proper position, and
driven as before directed. All piles driven to the required
depth are to be cut off square and horizontal at the proper
height given by the Engineer, and only the number of lineal
feet of pile after being sawed off, plus two feet for waste,.
shall be paid for.
Coffer-Dams.
35. When Coffer-Dams are, in the opinion of the

Engineer
, required for foundations, the
prices provided in the contract for timber, piles, and iron
in foundations shall be allowed for the material and work on
same, which are understood as covering all risks from high
water or other casualties, also, for draining, bailing, and
pumping, and, in short, for all materials and labor connected
with coffer dam·s. Sheet-piling shall be classed as plank in
the foundations, and shall be paid for by the one thousand
feet, B. M. Only the actual number of feet, B. J\L, timber and
plank, used and left for use in the foundation, will be paid
for.
S'tone.
36. Stone for the different classes of masonry mu·st be procured by the Contractor. It shall be of strong, sound and
durable. quality, such as weather will not affect injuriously,
and must be approved by the
Engineer
page 20 }

Sand.
37. Sand must be of good quality, clean and
sharp, free from loam or clay, must be. sieved free from all
particles that will not pass through a ·one-eighth-inch mesh
wire screen.

,---~-
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Cement.
38. Cement must be of the best quality of well burned, :finelyground hydraulic cement. It shall be ninety per cent fine,
with a sieve of 2,500 meshes to the square inch, and must set,
from a plastic paste one-half inch thick by tw-o inches square,
in not le-ss than twenty minutes or over -one hour, so as to
stand a weight of four ounces on a wire of one-twelfth of an
inch in diameter, and not disintegrate on immersion in water.
It must stand the following strains per square inch of section: Fifty pounds at the end of twenty-four hours in water,
and one hundred and twenty-five pounds at the end of one
week,in water.
~Iortar.

39. Cement 1\fortar· shall be made of one part in bulk of cement and two parts bulk of clean sharp sand, well and thoroughly mixed dry, and the water added in porper p·roportion
as the mortar is required for use, and must be used inside
of one-half hour after water is added, twenty per cent of
fresh eement to be added after each half hour remaining unused; but no mortar left over night shall be used under any
circumstances. In special cases mortar will be prepared in
different proportions of cement and sand, as may be directed
by the Engineer.
Grout.
40. Grout will be made in like manner to mortar, as to cement and sand, but the water added in greater quantity, and
shall be used to the extent required by the
En-.
gineer
. Its tests will be; After
standing in a vessel, covered with ·water, for forty-eight hours,
it shall be able to hold the ·wire 'veighted as described in test
for pure cement.
Lime Mortar.
41. Lime Mortar if desired by the
Engineer
, shall be made of two parts of best
quick-lime, one part of cement, and five parts of sand, the ordinary mortar of lime and ·sand being first properly made,
and the cement mixed thoroughly with it immediately before
using.
Additional Cement.
42. The above proportions for mortar and grout, are intended to form a preparation in 'vhich every particle of sand
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will be enveloped in cement, and this result must be attained
to the satisfaction of the Engineer, or any additional proportion of cement must be -added to accomplish this result.
j

Pointing Joints.
43. The joints of all classes of masonry shall be neatly
pointed with Portland cement mortar, mixed one part cement to one-and-a-half parts sand, and must be kept wet
until this mortar is thoroughly set.
Inspection.
44. No masonry shall be covered up until it has been inspected by th~ Engineer.
Freezing Weather.
45. No masonry shall be laid in freezing· weather, unless it
shall be specially ordered by the
Engineer
, whe~ proper rules will be prescribed by
him for mixing and handling the mortar.
CONCRETE.
Concrete.
46. Portland Cement Concrete shall be made of an approved brand ·of P0rtland cement which must meet the requirements of the Standard Specifications of the Company.
Sand shall be clean, sharp, coarse and of grains varying in
size. The stone shall be sound, hard, durable, and c,rlJshcd
to varying sizes not exceeding two (2) inches in any direction, and screened over ·a one-half ( :Y2 ) ~ch screen to free it
from all dust and dirt. With the approval of the Enginect·,
Washed Gravel mav be used instead of Broken Stone. }1"~or
Reinforced Concrete sizes shall not exceed three-quarter ( 3J.t,)
inch in any direction. Crushed Granite shall genernlly be
used for bridge seats and pedestal blocks. This slm~! b~ used
in two sizes; a fine grade to be used as a substitute for sand,
and a (~oarser grade, particles of which shall not ex·~eel{ threefourths (3Jt.) inr~b in greatest dimensions, to be used ns a substitute for two (2) inch stone in making bridge seats and
pedestal blocks. All crushed granite shall be clean and entirely free from dust and earthy matter. This material shall
always be handled on platforms of plank, or in some way
kept entirely free from earth or sand. Water shall be clean
and reasonably clear, free from sulphuric acid, strong alkalies, sewage and factory refuse.

·r

;-~---~---

-- ---------

--

------

I

J

i

76

Supreme Court of Appeals of Virginia.

Mixing.
47. When ~fixing is done by hand, tight platforms shall be
provided of sufficient size to accommodate men and materials
for the progressive and l!apid mixing of at least two batches
of concrete at the same time. Batches shall not exceed one
(1)-cubic yard each and smaller batches are preferable but of
such size that the proper quantity of cement for each batch is
furnished from a number _of \vhole sacks, thus avoiding the
use of fractions of sacks. · S'pread the sand evenly upon the
platform, then the cement upon the sand and mix thoroughly
un~il of an even. color. Add all the ·water necessary to make
·a thin mortar -and spread again, then add the broken stone
which should be.drenched with water before using. Turn this
mass until all the stone is thoroughly covered with mortar;
this will require the mass to be turned at least four (4)
times.
page 21 ~

~lachine 1\Iixer.
48. An approved Machine ~Iixer shall be used
wherever the volume of the work will justify the expense of
installing the plant. The necessary requirements for the
machine will be that a precise and regular proportioning of
materials can be controlled and the product delivered be of
required consistency and thoroughly mixed.

Consistencv.
49. The Concrete shall be of such consistency that it can
be tamped easily, but not so moist that it cannot be thoroughly tamped. While being tamped the ma.ss should quake
like jelly and the cream or mortar rise to the surface.
Forms.
50. Forms shall be well built of lumber, generally two (2)
inches thick, substantial and unyielding, properly braced and
well tied together, so that the finished work shall conform
to the lines given. The lumber used for exposed work shaH
be dressed on one side and both edges to a unif.orm thickness
and width, shall be s'ound and free from loose knots, and shall
be secured to. the studding or uprights in horizontal lines.
For backing and other rough work undressed lumber may be
used. Where corners of the masonry and other projections
liable to injury occur, suitable mouldings shall be placed in
the angles of the forms to round or bevel them off as directed.
Planking onc-e used in forms, if not damaged, may be used
again after having been properly cleaned. The forms must
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not be removed within forty-eight (48) hours after all the
concrete in that section has been placed, ai1d ·in freezing
weather they must remain until the concrete has had sufficient time to set thoroughly. In dry but not freezing weather,
the forms shall be drenched 'vith water before concrete is
placed against them. ~fetai forms of sufficient strength may
be used if desired.
Placing in Forms.
51. Concrete shall be placed in the forms in layers not ex-

ceeding six (6) inches in thickness, and well rammed. It
must, however, be spread in layers at right angles to the lines
of pressure, and temporary planking must be placed at ends
of partial layers, so that none shall run out to a thin edge.
Excepting in arch work, all concrete must be deposited in
horizontal layers of uniform thickness throughout. Each
layer should be left some,vhat rough to insure bonding with
the next layer ·above; and, if it be already set, shall be picked
and roughed off, thoroughly cleaned and scrubbed with coarse
brushes and water, then cover with a grout of neat cement"
before the next layer of concrete is placed upon it. Sections
of walls between expansion joints shall be completed without
intermission if possible; or they should be completed to some
defined line, such as springing line or bridge seat, so as to
avoid a bad joint which, though approximately horizontal,
will always be unsightly. In arch rings as short a section
may be made as necessa.ry in order that the entire ring shall
be finished without a joint and in cases where a joint is absolutely necessary it shall be made of radial lines, at either
the one-third (1/3) point or the two-thirds (2/3) point above
spring line with the ]{ey section closed in one continuous process. In no case shall the work stop within eighteen (18)
inches of the top of the structure. A.ll concrete shall be placed
immediately after mixing, and any having an initial set ·shall
be rejected.
Expansion Joints.
52. Expansion Joints shall be provided, in exposed concrete,
·at intervals of about forty ( 40) feet or as the Engineer may.
direct. A temporary vertical form or partition of plank shall
be set up and the section behind completed as though it were
the end of the structure. The partition will be removed when
the next section is begun and the new concrete placed ·against
the old without mortar flushing. Lock joints shall be provided in abutments and long wing walls or retaining walls,
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if called for on the plans or directed by the Engineer. In
reinforced or steel concrete the lengths of these sections may
· be materially increased .at the option of the Engineer.
Facings.
. 53. The Facing on all exposed parts shall be made by
placing next to forms, immediately in front of each layer
of -concrete, cement mortar composed of one (1) part cement
and two (2) parts sand so as to secure a minimum thickness
of one and one-half (1¥2) inches. In the backing and all unexposed parts the coarse material must be worked back from
the form·s by means of a spade or other suitable tamping tool
so as t.o bring the excess morta.r of the concrete to the form
and thus obtain a f.airly smooth face. Care must be taken
to remove from the forms the dried mortar which spatters
against them, in order to secure a perfect face.
Proportions.
· 54. The Proportioning of the materials by measurement
shall be made according to the following classification:
1 :3 :6 Concrete shall generally be used below the surface of the ground and shall be composed of one part cement,
three parts sand and six parts stone.
1 :2lf2 :5 Concrete shall generally be used for the body of
b.ridge abutments, piers, retaining walls and side wal1s of
culverts and shall be composed of one part cement, two-anda-half parts ·sand and five parts stone.
1:2:5 Concrete shall generally be used for back "r-alls of
abutments to within two feet of grade and parapet walls of
. culverts and shall be composed of one part cement,. two parts
sand and five parts stone.
1 :2 :4 Concrete shall generally be used for ring stones of
arches and back walls of abutments for ·a depth of two feet
below the base of rail and shall be composed of one part cement, two parts sand and four parts stone.
1:2:3 Concrete shall generally be used for copings
page 22 ~ and pedestal blocks and shall be composed of one
part cement, tw-o parts sand or fine crushed granite and three parts crushed granite which shall not exceed
three-fourths (%) inches in greatest dimensions.
Finishing Surfaces.
55. The Surface of all concrete shall be finished as S<>on
as the forms are removed, which should generally be as soon
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as possible after the concrete is sufficiently set. Any small
cavities or openings in the face shall be neatly filled with
mortar and any ridges due to cracks or joints in the lumber
shall be rubbed down lvith chisel or floats.
Freezing Weather.
56. Concrete Work in freezing weather shall only be allowed in spec.ial cases, in which event, the sand, water and
broken stone shall be heated; and in extreme cold weather,
salt shall be added in the porportion of about two (2) pounds
per cubic yard. All concrete deposited in freezing weather
shall be protected from freezing until set.
Reinforced Concrete.
57. Where Concrete is deposited in connection with metal
reinforcing, the greatest care must be taken to insure the
cowting of the metal with mortar, and the thorough compacting of the concrete around the metal. Wherever it is
practical the metal should be placed in position first. This
can usually be done in the case where the metal occurs at the
bottom of the forms, by supporting the same on transverse
wires or otherwise, when the bottoms of the forms can be
flushed with cement mortar, so as to get the mortar under
the metal at the same time, and the concrete deposited immediately afterwards. The· mortar for flushing the bars should
be composed of one (1) part cement and two (2) parts sand.
The metal used in the concrete shall be free from dirt, oil or
grease. All mill scale should be removed by hammering the
nietal, or, preferably by pickling the same in a weal{ solution
of muriatic acid. No salt shall be used in reinforced concrete
when laid in freezing weather.
J.VIetal.
58. The Contractor will furnish the metal for reinforcing
and will prepare and place it in position. The price named
per cubic yard for reinforced concrete is to cover the cost
of the work in every particular under the foregoing specifications.
·
Setting the Concrete.
59. Before Loading by embankment, bridge superstructure,
etc., concrete must set at least two (2) week·s in w~rm weather
and at least three (3) weeks in cold weather, or such time. as
the Engineer may direct.
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Storing Cement.
60. Storehouses shall be provided by Contractors on the
site of the work in which to store cement. Oement delivered
in cars must be promptly stored in houses and the cars returned to Company's servic.e. The inspector shall promptly
reject ·any cement injured and in c-ases where the Railway
Company furnished the cement, and the injury is due to delay on the part of the Contractor to store same, ·Or other neglect on his part to properly care for same, the cost of such
injured cement shall be charged to the Contractor.
Quality of Masonry.
61. The Quality of ~1:a.sonry which shall be used for· each
part of any structure shall in every case be directed by the
Engineer, and it shall be the duty of the Contractor to see
that the specifications are rigidly adhered to in every case;
otherwise it shall be the duty of the Engineer, in es1timating
the quality and value of the 'vork done, to classify and return
it under the head to which it most properly a-ccords, and at ·
the corresponding priee ; or he may reject the work altogether,
in which case the Contractor will be obliged to remove the
work done and replace it ·with work as specified.
TUNNELS'.

.
Tunnels.
62. Tunnels will be excavated for single track, unless otherand
wise ordered by the
Engineer
shall not contain less than ten (10) cubic yards per lineal
foot. The price for tunnel excavation shall include all material contained between the two portals, and within the area
of its eross section, as determined by the
Engineer
, and the material shall be disposed of as he may direct.
Cross Section ..
63. If the tunnel requires support, and timber is adopted,
the area of the cross section shall be measured three (3) inches
outside of the lagging; if masonry is adopted, the area of
the section shall be measured six (6} inches outside of the
wall or arch. The price for excavation shall include all temporary support to roofs or sides, as may be regarded necessary from time to time, as the work progresses, by the said
Engineer.
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Shafts.
64. The
Engineer
shall determine when and "rhere shafts are to be sunk. If any are required their section shall contain not less than three (3)
cubic yards to the foot vertical. The price for shaft excava,..
tion shall include all materials contained between the surface
of the ground· and the roof of the tunnel, and within the area
of the shaft, as determined by the Engineer. In case the
shaft is sunk alongside of the tunnel it shall include all material between the surface of the ground and .the bottom of the
shaft. The price f·or shaft excavation must include all curbing or other support to the sides as may be regarded necessary by the Engineer, also whatever material or labor is required for ventila·tion and keeping free from water, and will
also cover hoisting and pumping machinery. All necessary
wells or pumps shall be paid for the same as shaft excavation.
page 23 ~

Falls.
65. Falls that. are attributable to the carelessness of the Contractor, in the opinion of the Engineer, shall
be removed by the Contractor at his. own cost; but, if not so
attributable, a fair allowance shall be made for their removal.
Permanent Support.
66. In case the tunnel requires permanent support, either
timber, stone, or brick may be used as the
Engineer
may select. If timber is used the Engineer will determine the kind and quality of timber, and will
prescribe the general plan. This will be paid for per thousand feet, B. M. If bricks are used they must be of the best
quality of hard burnt brick, and conform to the specifications
as given under head of brick masonry. If stone is ~dopted
for portals or for inside "ralls and arch, it shall be built and
rated as first, Recond, or third-class masonry as the
Engineer
may select, and will conform
to the specifications for these classes respectively. The prices
for brick "rork or stone arching shall include cost of all curbing
and scaffolding.
Packing.
67. The vacant space between the excavation and the outside of the timber, brick work, or stone, as the case inay be,
shall be well filled and packed with either concrete or dry
packing, as the
Engineer
may
. select. The material used for packing shall be hard, durable
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rock, broken in small pieces, and shall be packed into place
by hammer.
Heading and Bottom.
68. In making monthly estimates the ·
Engineer
may adopt a scale of prices that will
apportion fairly t~e cost of excavating heading and bott-om.
GENERAL PROVISIONS APPLICABLE TO ALI..
WORK.
Personal Inspection of Work to be Done.
Contractors must satisfy themselves of the nature and location of the work they bid for; of the general form of the surface of the -ground; of the quantity of materials required for
forming embankments or other work, and all other matters
which can in any 'vay influence their contract; and no information upon any such matters derived from maps, plans,
"profiles, drawings, or specifications, or from the
Engineer
or his assistant, will in any way
relieve the Contractor from risks or from fulfilling all the
terms of this contract.
Work for Which no Price is ~ientioned in Contract.
No bill or claim for extra work or material shall be allowed
or paid unless ~the doing of such extra work or the furnishing
of such extra material shall have been authorized in 'vriting
by the
Engineer.
The·price for such work shall be determined by the Chief Engineer, who may either fix a unit price or a lump-sum price,
or may, if he so elects, provide that the price shall be d~ter
mined by the actual c.ost, to 'Yhich shall be added
per cent to cover general expense and superintendence, profits,
contingencies, use of tools, Contractors risk and liability.
If the Contractor shall perform any work or furnish any
material which is not provided for in this contract, or which
Engineer,
was not authorized in writing by the
said Contractor shall receive no compensa.tion for such work
or material so furnished, and does hereby release and discharge the Company from any liability therefor.
If the Contractor shall proceed with such extra work or
the furnishing of such extra material after receiving the written authority therefor, as hereinbefore provided, then such
work or material, stated in the written authority of the
Engineer, shall be covered, governed and
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controlled by all the terms and provisions of this contract,
subject to such prices as may be agreed upon or fixed by the
Chief Engineer.
If the Contractor shall decline or fail to perform such work
or furnish such extra material as authorized by the
Engineer in writing, as aforesaid, the Company may then
. arrange for the performance of the work in any manner it
may see fit, the same as if this contrac.t had not been executed,
and the Contractor shall not interfere with such performance
of the work.
Changes in Work.
No extra charges shall be allowed on account of any change
that may be made during the progress of the work, or before
commencing the same, either in alignment, grade, slopes or
dimensi.ons of the roadway. The pri•ces named in the contract
are to be talmn and considered as full compensation for all
the various kinds of work, determined by their measurement,
herein agreed upon to be performed.
Execution and 1'Ieasurement of Work.
The work will be executed under the direction and constant
supervision of the
Engineer
of the Railway Company, or his authorized as·sistants, by
whose measurements and calculations the quantities and
amounts of the several kinds of work performed shall be estimated, and whose determination shall be conclusive to both
parties.
Power to R-eject or Condemn Work.
Powe.r to Increase or Decrease Forces.
The
Engineer
·shall have
full power to reject or condemn all work or materials which,
in his opinion, do not conform to the spirit of the foregoing
specifications, and shall have power to direct the application
of forces to any portion of the work which, in his judgment,
requires it; also, to order the increase or decrease of force
at any point he may direct, and shall decide every question
that may arise between the p.arties relative to the execution
of the work, and his decision shall be final.
Condemned Work.
.
Contractors must remove at their own expense any work
or materials condemned by the Engineer, and shall re-execute any work so condemned 'vithout extra. charge; and, in
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default thereof, the same will be done by the R·ailway Com. pany at the Contractors e,."5(pense.
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Pers·onal Supervision ·of Work.
Contractors will be required to give their personal attention and supervision to the work, and will not be
allowed to sub-contract the whole, or any part of the same,
Engineer·
without the consent of the
having been given in 'vriting thereto.
Damage to Persons or Property.
The Contract()r will be held responsible for all damage that
may be done to pe1~sons or prop(}rty through which the line
of road may pass, in consequence of leaving gates or fences
open; and for all trespassing or depredations on fences or
other property by workmen in his employ, or by blasting
rocks, or by building fires; and estimates may be withheld at
the option of the
Engineer
until damages of
this description are ·settled for.
Disorderly Employees.
Disorderly, quarrelsome, incompetent, or unskilled employees of the Contractor must be discharged immediately on
demand of ·the Engineer in charge of the work, and must not
be. employed again without bis consent.
Intoxicating Liquors.
·Contractors will not be permitted themselves, nor by the!r
agents or employees, to give or sell any ardent or intoxicating spirits to their workmen or any other persons arl; or near
the line of Railway, nor allow any to be brought on their work
by their employees or any other persons, and will be required
to exercise their power and influence to discountenance and
prevent the use of the same by persons in their employ or
under their control.
Open Roads and Paths.
·Contractor.s having 'vork awarded to them shaH, immediately after signing their contracts proceed to ·Open and maintain such good and safe roads and paths aTong the whole line
·of their respective work as may be directed by the
Engineer
for foot or horse travel, whe.rever
practicable; and, on such portions of the line where there are
no highways convenient for wagoning supplies, they must
open and maintain· such roads without charge therefor, and
in their proposals must take this into consideration.
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Passage of Persons over Work.
EnAny person having permission from the
gineer
shall be allowed to pass along
or haul any materials required for the road over any part of
the work, provided such travel shall not interfere with or
impede the W{)rk of the Contractor.
Right of Way and other Lands Necessary to be Obtained.
Right of way and necessary lands for borrow pits, spoil
banks, channels, roads, ditches, etc., will be provided by the
Railway Company as promptly as possible, but it is not to
be held responsible in any claim for damages by the Contractor for delays in obtaining the same or from legal proceedings
or any other causes beyond the contro.l ·Of the Raihvay Company.
.
Shipment of :Material.
The Contractor shall not ship any material or equipment
until he has received written notice· from the Engineer that
he may proceed \vith said work or any part thereof.
Bench ~iarks and Stakes.
Contractors must at all times carefully preserve all "bench
marks'' and stakes, and, in case qf wilful or careless neglect,
they will be charged accordingly. ·
Falls and S1ips.
Falls and slips, if not occasioned by the negligence or nnskilfulness of the Contractor, will be paid for (except in tunnels, as herein specially provided) under their regular classification.
Risks from Floods and Other Casualties.
The Contractor shall assume all risks from floods and casualties of every kind, and shall make no charge for detention
for such cause, but will be entitled to a reasonable extension
of time, equal to the amount of such detention, for completing
the work.
Quantities on Profiles.
The quantities marked -on profiles are only approximate,
and \Vill have no bearing on either monthly or final estimates,
either as to classification or quantity.
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. Limited Free Transportation.
Limited free transportation will be allowed Contractor for
8 members of the firm or employees between all stations on
C. & 0. R'y proper, except for intrastate trips in l{entucky,
to be used only when traveling· for purposes necessary to
supervise said work or otherwise carry out this contract, it
being understood a.nd agreed that said passes shall not be used
for any other purposes.
Reduced Rates on Tools and 1\{a.terials.
The ·Contractor will be allowed a rate of 1 cent per. ton per
mile with a minimum ·charge of $5.00 per car on tools, and
materials and supplies going to the w·ork, and 1112 cents per
ton per mile \vith a minimum charge of $5.00 per car returning
from the work. Above charges for freight in carload lots.
On less than carload lots one-half regular rate will--be charged
with a. minimum of 25 cents per shipment. Contractor will
be allowed a rate of 2 cents per mile on laborers going to
the work.
' 'Engineer. ' '
Whenever the word ''Engineer'' or '' Chief Engineer
'' is used in these specifications, it is understood as applying to the Chief Engineer
of the
Chesapeake and Ohio Railway Company, or, in his absence,
his duly appointed assistants representing him, limited by the
special duties intrusted to them.
These specifications are hereby aeknowledged, accepted, and
made part of the contract.
BROOKS & Ci\-LLOWAY CO.
By B. E. BROOI{S, President,
Contractor.
CHESAPEAKE AND OHIO RAILWAY CO.,
By G. B. NA.LL, Vice-President,
Chief Engineer.
Approved:
C. W. JOHNS,
Chief Engineer.
Dated ......................... .
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CONTRACT.

Articles of A.greement. ~:I:ade and entered into the twentysecond day of Marc.h, A. D.1923, between The Chesapeake and
Ohio R.ailway Company, a corporation of the State of Virginia, party of the first part, and hereinafter called ''The
Company'' and Brooks-Galloway Co., Inc., of Atlanta, in the
State of Ga., party of the second part, and hereinafter called
''The Contractor,'' '\Vitnesseth-to-·wit.:
First. That the Contractor, for and in consideration of the
premises, and of the covenants, agreements, and the payments
hereinafter mentioned, to be made by the Company, hereby
covenants and agrees to and with the Company as follo,vsviz.:
·
1. The Contractor agrees that he will construct, build and
in every respect complete all the grading, masonry, ·and other
work required by the R.aihvay Company for New East Bound
Receiving and Cl~ssification yard, at Clifton Forge, V a., including Bridge over Jackson River, Subway at shops, Track,
Scale Foundation, etc., in Alleghany County and State of Virginia, or so much of said 'vork as may be given him to perform, in strict accordance with the annexed specifications,
'vhich are signed by the parties hereto, and are made a part
of this agreement, ~and are hereby declared and accepted as
au essential part ·Of the same, all of the said work to be done
under the direction and inspection of the Railway Company's Engineers, duly appointed to superintend the same,
and to the full satisfaction and acceptance of the ......... .
Engineer ........................ of the said Railway Company.
2. The Contractor hereby agrees that he will, at his own
expense, cost and charge, find and provide a full and 'ample
supply of the best and most suitable tools and appliances required to be used in the performance of the said work, and
will also provide the best ma,terial of every kind that may be
needed for the thorough ·and expeditious execution of the said
work, and 'vill furnish, in sufficient numbers, mechanics, laborers, and other workmen, and also all things that may be
required for constructing and completing, 'vithin the time
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herein specified, the whole of the work herein agreed to be
done.
3. The work shall be done in strict conformity with such
lines, levels, stakes, profiles, plans, maps, drawings, specifications; ·and instructions, as shall, from time to time, be given
by the Company's Engineer, as herein provided, for the guidance and direction of the Contractor.
4. The work shall be commenced on or before the 15th day
of March, 1923, •and shall be completed on ·or before the 15th
day of June, 1924.
5. Any replacement or repair rendered necessary upon or
about the work herein contracted for, during a period of six
months from and after the date of the completion of the same,
by reason of defective material or 'vorkm.anship furnished
or performed by the Contractor, shall be made by the said
Contractor, upon demand, without cost or expense to the Gompany.
Second. The Company, for and in consideration of the true
page 26 rand faithful performance of the covenants and agreements
made by the Contractor, hereby covenants and agrees to
pay, or cause to be paid, to the Con tractor ... , .................. executors or administrators, the rates and prices hereinafter namedto-wit:

THE CHESAPEAKE AND OHIO RAILWAY COMPANY.
"CONTRACT PRICES"
JACKSON RIVER CROSSING
Foundation Excavation Dry ............... .
4
''
••
Wet ............... .
'
Concrete in piers & abutments ............. .
Reinforced concrete slab .................... .
Reinforcing steel .......................... .
Waterproofing ......••.....................
Timber in cofferdams ..................... .
Removing old masonry .......... ·.......... .

$1.00 per cu. yd.
2 , 00 " . U II
12.00 U II "
14.00 " " "
.06 II Lb.
.25 " sq. "
40.00 " M. B. M.
1. 00 " cu. yd.
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UNDERPASS AT SHOPS
Reinforced concrete ....................... .
Reinforcing steel ......................... .
Foundation Excavation Dry ............... .

17 . 00 " " "
.06 " lb.
1.00 '' Cu. yd.

HIGHWAY BRIDGE AT SELMA
Pla.in concrete .........................•... 16.00 " " "
Reinforced concrete ....................... . 18.00 " " "
Reinforcing ·steel .......................... .
. 06 " lb .
Waterproofing ............................ .
.25 " sq. "
Concrete in scale foundation ............... . 14.00 " cu. "
Yard Work
Excavation Unclassified ..................••
.435 " " "
''
for County Road ............... .
.435 " " "
"
" River change ............... .
.435 " " "
• concrete ptpe
• 30 11x 33IL"
8.50 " lin. ft.
M asste
7 2 •••••••••••••
"
"
" 36"x40" .............. . 11.00 " " "
11
"
t• 42"x46" .............. .
12.50 " " "
" 48"x52" .............. . 14.50 " " "
"
"
"
"
" 60"x65" .............. . 22.00 " " "
Concrete in Culverts ...................... . 17.00 " cu. yd.
11
" retaining wall ................. .
17.00 " " "
C. I. Pipe in place ......... ~ .............. . 70.00 " ton
Ditchbound macadam ..................... .
1.50 " sq. yd.
Right of Way fence ....................... .
.10 " lin. ft.
Cribbing-logs in place ..................... .
.20 '' " "
Rock fill ........................ .
1.00 '' cu. yd.
Laying and surfacing Main Line Track ...... .
.35 " lin. ft.
"
"
"
Yard Tracks. . . . . . . . . . .
. 30 "
"
Installing 6 8 Tornouts. . . . . . . . . . . . . . . . . . . . 80.00 " each
"
6 8 Crossover.. .. .. . .. .. .. .. .. . .. 17 5 . 00 "
"
"
6 8 Scissors Crossovers . . . . . . . . . . . 300 . 00 "
"
11-10 Turnouts ............ ·. . . . . . . . 110.00 1 '
''
"
"
6 10 Crossover.. .. . . . . . . . . . . . . . . . . 200. 00 "
"
Railway Company to furnish cement, all track material and all
fence material fob. cars on nearest side track to site of work.
Railway Company will not furnish work train service.
Railway Company to fur.nish free movement of standard gauge
equipment over its line to and from work.
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2. And it is understood and agreed that the Contractor will pay the Railway ·Company for all damages to tracks, .trains and equip~ent and for all delays to
traffic caused by him in the execution o£ this work, the ·amount
of such damages to be determined by the Chief Engineer of
the Railway Company. .
·
· ·

3.. And th~ Company agrees to pay the Contractor, at the
rates aforesaid, monthly, on or about the 25th of each month,
for· all work done, and materials furnished and delivered on
the work up to and including the last day of the- preceding
. .
Engineer
month, certified to by the Company's
to be in accordance with this contract, less 10
per centum of such amount, which percentage shall be withheld by the CompanY. until the final completion and acceptance of the work under the terms and agreements of this
contract, when the percentage so retained, together with the
balance due on the final estimate, shall be paid by the Com·pany upon the certificate of the Company's
.. .
Engineer
that the whole 'vork provic;led
for in this contract is completed· and acceptably finished 'vithin the time specified.
4. And it is understood and agreed that the said
Engineer
in· comparing the said ·final
estimate and giving l1is final certificate, need not be bound
by the preceding estimates and certificates, but such preceding estimates and certificates shall be held to be only approximate to the final estimate; and the said monthly estimates and
certificates on unfinished work shall in no case be taken as an
acceptance of the work, or a release of the Contractor from
responsibilities therefor, until the final estilnate is made, and
the work, in its entirety, is accepted as complete under this
eon tract.
. Third. And it is further distine:tly understood and agreed1. That the whole of the work shall b.e prosecuted in the
most ene.rgetic, expeditious, and workman-like manner, with
the largest force of all dasses of workmen that can be worked
to advantage and secure expedition.
2. That if, at any time during the progress of the work, it
should appear that the force employed, the quantity or quality
of tools, appliances, or workmen provided, or H1at the pro-

/

.~J;·:_~ c~~&

.0..Ry. 'Y: ~:a:.,~Wo; ~Palxn.er. · .· · ·

Q1·· ·

gress or character of the work or material furnished are not
such as, in. the. opinion of the said
Engineer .
, will ensure the completion .of the work under
this contract within the time spec.ifi.ed, or 1are not _in accordance with. the specifications annexed. hereto, then. the Company may serve written notice on the Contractor to. supply!
at once such increase of force, appliances, or tools, and to
cause such improvement in the ·character of the work or materials to be made as may be required to make the same conform to the stipulati.ons of this agreement and specifications;·
and if on the expiration of ten (10) days after the service of
such written notice upon the Contractor ,personally, the Contractor shall have failed to furnish the Company satisfactory
evidence of· his efforts, ability, and intention to furnish or
remedy the -specified deficiencies, the Company may thereupon
enter and take possession of the said \vork, or a.ny part thereof, with the tools, materials, plant, appliances, houses, machinery, a.nd other appurtenances thereon, and hold the same
as security for any or ail damages or liabilities that may
arise by reason of the non-fulfillment ·Of this contract within the time herein specified, and, furthermore, may employ
the said tools and other appurtenances, and such other means
as said Company may deem proper t,o complete the work, at
the expense of the Contractor, and may deduct the cost of the
same from any payments then· due or thereafter falling due
to the Contractor, and, in case the Contractor shall not complete the said work \vithin the time herein specified, and the
Company shall, notwithstanding such failure, permit the Contractor to proceed with and compl01te the same as if such time
bad not elapsed, such. permission shall not be deemed a waiver
in any respect by the Company of any forfeiture or liability
for damag~s or expenHes thereby incurred ·arising from such
non-completion of the said work within the time specified,
but such liability shall still continue in full force against the
Contractor as if such permission had not been granted .
. 3. That in all cases of non-payment by the Contractor of
any sum or sums of money due by him to laborers or other
workmen for wor]{ performed under this contract, the Company is herehy authorized to pay such laborers or workmen
the amount due and owing to them hy the Contractor; and
if any action at law or in equity shall he instituted by virtue
of any law or statute now· in force, or of any statute hereafter enacted, for labor on said work, the Company may pay
all damages, wages, recoveries, costs, expenses, and counsel
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fees arising therefrom, and deduct the same from any moneys
due or to become due to the Contractor; ~and the Company
may, from time to time, retain such reasonable sums as it
may deem necessary for its protection in this behalf, and the
Contractor shall pay the deficiency arising therefrom upon·
demand.
4. That the Contractor shall not assign or sub-contract the
whole or any part of this contract (excepting only for the
supply of materials and plant) 'vithout having first obtained,
in writing, the consent of
the
Engineer
thereto.

5. That should any work be required to be done by the
Company which is not now contemplated or provided for in
this contract and specifications, the
Engineer
of the Company shall fix the price
for the· same, and the parties hereto shall abide by such price,
provided the Contraotor enter upon and commence such work
with a full knowledge and understanding of the prices so
fixed. But if the ·Contractor decline to undertake and execute
said work at the prices so fixed by such
Engineer
then the Company may enter into contract
with any ()ther party or parties for its execution the same as
if this contract had never existed.
·
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6'. The Company sh-all have the right to make any
alterations tha.t may be hereafter determined upon
as necessary or desirable in the location, line, grade, plan,
form, or dimensions of the 'vork, either before or afte·r the
commencement, defining them in writing, and by or without
drawings, and, in case such alterations increase the quantities,
the Contractor shall be paid for such excess at the contrac.t
rates herein specified; but, should such alterations diminish
the quantity or extent of the "rork to be done, it shall not,
under any circumstances, be construed as constituting a c.Iaim
for damages, nor shall any claim be made on account of anticipated profits on the work that may be altered or dispensed
with.

7. No claim for extra work shall be allo,ved under anv circumstances unless tl1e same shall l1ave been done jn. pursuance of a written order by the
J~ngincer·
; but, nothing shall be deemed or constn1ed as
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Engineer
as being equal to the amount
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and others, and from any damages arising from injuries sustained by mechanics, laborers or other persons by reason ·of
accidents or ·otherwise, and from damages sustained by depositing materif:tls to public injury, or of any person or corporation, including cost and expenses of defence, provided
that he be duly notified of the· bringing of suits in such cases,
· and be permitted to defend the same by his own cou~sel.
·11. The use or sale of ardent spirits or other intoxicating
beverages upon the work, or in any of the buildings, boarding
houses or other tenements owned, occupied, or within the control of the Contractor or any of his employes, is understood to
be strictly forbidden, and the Contractor ·agrees to exercise
his influence and authority to its utmost extent to secure compli-ance with this regulation.
12. Strict discipline, .good order and decorum among all
employes will at all·times he enforced by the Contractor, both
while ·On and off the line of work, and any employe of the
' Contractor who shall appear to be incompetent, disorderly or
intemperate, or in any other wa.y disqualified for the work
entrusted to him shall be discharged immediately on the requisition of the Engineer in charge of the work, and he shall not
again be employed on the work without the 'vritten consent
nf the
Engineer.
13. All questions, differences or controversies whi0h may
from time to time arise between the Company and the Con~
tractor, under or in reference to this agreement and specification, or its performanee or non-performance, or the work
to which they relate, or in any way whatever pertaining to
or connected with said work, shall be referred to the
Engineer
of the Company, and his decision shall be final and conclusive to both p·arties.
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14. Limited free transportation will be allowed
C-ontractor for 8 members of the firm or employes
between all stations on the C. & 0. R'y p1~oper, except for
.intrastate trips in Kentucky, to be used only when traveling
for purposes necessary to supervise said work or otherwise
carry out this eontract, it being understood and agreed that
said passes shaH not be used for any other purposes.
·.,

. 15. The Contractor will be allowed a rate .of 1 cent per. ton
per mile with a minimum charge of $5.00 per car on tools,
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material and -supplies going to the work, and 1% eents per
ton per mile with .a minimum charge of $5.00 per car returning from the work. Above charges for freight in carload
lots.. On less than carload lots one-half regular rate will be
charged with a minimum of 25 cents per shipment. Contractor will be allowed a rate of 2 cents per mile on laborers
going to the work.
16. Whenever the word ''Engineer'' or ''Chief Engineer

·
'' is used herein, it shall be understood to
refer to the Chief Engineer
of the Chesapeake
and Ohio Railway Company.
In witness whereof the said parties hereto have caused these
presents to be signed by their respective officers, thereunto
duly authorized, the day and year first above written.
BROOKS-CALLOWAY CO.,

By R. E. BROOKS, President,
Contractor.
Attest-:

· W. E. }fciNTOSH, Secy.
Approved as to form.
H. T. Jr., General Solicitor.
THE CHESAPEAI{E AND OHIO
RAILWAY COMPANY,
By G. B. WALL,

Vice-Presiden~.

Approved.
C. W. JOHNS,
Chief Engineer.
Note.~Firms bidding for any work on this road must give
the additional names of the persons comprising such firms,
with their respective addresses.

State of Georgia,
County of Fulton, ss.
On this 7 day of Apr., 1923, before me, a N=otary Public in

~§

of :A~n~@ls gf:yj,ginia.

Suprms· g~pft

~~ fD.~ ~ll~ 09~lltY ~:qq ~t.~t~ ~f~f@§~id. l!~¥§9!la!l¥ ~DIJ~3f@f!.
~· ·..· :Jlroplt~~ t~ lll~ l@.~WP. ~Q P.~ th~ InUi-f·~~~fl Pf~@@PH}~
tP~~ment, wllP. fWkpAwl~€!a:~~ tg m~ tlia.t +1~ ey;~~llt@g s~!~
~ifr@~wept ~s lli'3. ff~e ~rui V9l~n~JI~ ~~t~ ~~g fgr ~l!~ lUH!P9~@~

m

.

tP.~p~in amt~g~

.

JUDSON M. GARNER, £No.tayi~! ~@a.l)
Notary Public, G~. State at Large.
·
14~ ~m! ~h~e~ ~JgqJ2§:
p~ge 30 ~ Virginia:

ln ~h.~ Qln;u.it QAll¥t of tb@ Pitf qf Jl4gb~gnd:
B. W. 13ft~~r

vs.
The Chesapeake

anti P4ig

~~HW!l¥- Q.gmn~Df~

MQ~lQN

.r:pQ §TRIKE.

Now comes the plaintiff and moves the Court to stfi~ll tll~
special plea (No. 2) filed by the defendant in this cause, and
for grounds of motion says:
(a) That it is now .shown by said P~OO that ejt:fl~p nu~ Mo:rYIand Casualty Company q:r- J}: .W.. ~{l1m@r. Wm"~ P.Drties to
the alleged cQntract mentioned in said plea, made by and be-.
tween the (J~f~l}dapt, ~~ Q!J~~~D@1!§@ M!P Qpjg Railway Company, and Broo!i~-QiH~~W~Y.: ·O~,mp~~y £!e., and that therefore ~ny rights t~at B. W. Palmer and the Maryland Casualty
~W.HlY: JPflY 4fl-V~ Pn l!~9ll~t gf the injuries to the said B.
W. Palmer cannot be adversely affected by any §\llM ~Qll
tract.
(b) That under the provisions of §·@~~ifln Ig gf the Workmen 's Compensation Law of Virginia, the M.aryland Casualty
O~P.lllfl·PY ll~villg il~~"9IP.f!9 tlu~ H~P.il!t.Y 9f t4~ ~r,gp~~Qil~lo
W~Y .0AmP.a.J!Y, 1.~, fto~ OOBU?.en~~tii;Jp A-Wll~PEJQ t11~ ~md
W. Palmer, the said MaryJ.nn€1 Q~§P~JJ~y P9HIPl!ll~ h~~ 11

:a.

right to maintain this action against the Chesapeake and Ohio
Railway Company in the name of B. W. P~lm~:r-~
(c) That under the pleadings in this cause it is shown that
the ~~jd ~! W. Pii~f:!r ~~~eiv~P. p~r~n:p~l \1d11r-~e~ ~f r~~J3on
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of the alleged acts of negligence on the pa.rt of the defendant,
and that the said B. W. Palmer has an interest in the suit
filed in his name by the J\{aryl·and Casualty Company and
that he cannot be depriYed of his rights to recover damages
for personal injuries sustained by him of and on account of
a contract entered into by and between the defendant and
the Brooks-Calloway Company, Inc.
B. W. PALMER, Plaintiff.
By S. L. SINNOTT, Counsel.
page 31 } B. "\V. P ALJ\IEH
vs.
C. & 0. Ry~ Co.
PLEA OF THE STATUTE OF

LI~IITATIONS.

The said defenda11t, by its a.ttprneys, comes and says that
the cause of action in the Notice mentioned, did not, nor did
any part. thereof, accrue to the use plaintiff within one year
next before the commencement of this suit in its behalf.
. And this the said defendant is ready to verify.
LEAK.E, LEAI{E & SPICER,
p. d.
And at another day, to-wit: At a Circuit Court of the
City of Richmond, held in the Court Room of said City in the
City I-Iall thereof on Tuesday, the 16th day of June, 1925.
This day came again the parties by their attorneys and the
Court having maturely considered the plaintiff's motion heret·ofore made to reject and strike out the defendant's Special
Plea No. 2, doth sustain the same and said S.pecial Plea No.
2 is str·iken, out. To which action and ruling of the Court the
defendant by its attorneys excepted.
And at another day, to-wit: At a Circuit Court of the
City of Richmond, held in the Court Room of said City in the
City I-Iall thereof ou VVednesday, the 17th day of June, 1925.
This day came again the parties by their attorneys and the
defendant by its attorneys filed its Grounds of Defense herein, and also .filed its Special Plea No. 2, and the plaintiff filed
his own affidavit therein anq also the affidavit of S'. L. Sin-
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nott, general attorney ftor the ~faryland Casualty Company,.
the defendant by its attorneys filed its Motion to
page 32 ~ rejec.t and strike out said affidavits which motion
the Court overruled. To which ac.tion of the Court
the defendant by its attorneys exc.epted.
Virginia:
In the Circuit Court of the City of Richmond.
B. W. Palmer
v ..
The Chesapeake & Ohio Railway Company.

GROUNDS OF DEFENSE.
(1) The defendant was not guilty of any negligence.
(2) Even if the defendant was guilty of negligenc.e (whicl1
is denied) such negligence was not the proximate cause of
the injuries to the plaintiff C{)mplained of.
(3) Even if the defendant was negligent ('vhich i~ denied)
the defendant 'vas guilty of contributory negligence, which
proximately caused and/or contributed to the injuries he
received.
(4) The plaintiff assumed the risk of the injuries he received, and took upon himself the risk of the situation.
( 5) The defendant did not owe the plaintiff any duty of a
lookout at the time of his injury.
(6) The defendant did not fail to keep a proper lookout
for the plaintiff at the time of the injury, even if there was
any such duty owing him (which is denied).
(7) The defendant did not discover .the peril of the plaintiff at the time of hi~ injury, and could not have discovered
his peril by the exerc.ise of ordinary care.
(8) Even if the defendant did discover the peril of the
plaintiff at the time of the injury (which is denied) the defendant did not negligently fail to stop the locomotive, after
such peril was discovered, or otherwise fail to exercise proper
care to avoid injuring the plaintiff.
page 33 ~

{9) Even if the defendant was guilty of negligence (which if? denied) the plaintiff could have
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himself avoided the injury by t;he exercise of ordinary care
on his part,, after he knew, or ought to have known, of the
defendant's negligence.
(10) All the defences· which are legally provable under the
general issue.
(11) There is no right in the piaintiff to bring this suit,
since he has :filed a claim and accepted compensation under
the Workmen's Compensation Act of Virginia.
(12) Even if the Maryland Casualty Company can be said
to be the party plaintiff in these proceedings (which is denied), it is not entitled to being this suit because of the contract between th~ Brooks-Calloway Company, the employer
of the plaintiff, at the time of his injury, and the defendant,
dated March 22, 1923; the 1faryland Casualty Company having, under the law, no other or further rights against this
defendant than those existing in the Brook~s-Callo·way Company.
(13) The Maryland Casualty Company did not appear as
plaintiff in this proceeding until more than one year had
elapsed since the injury to· the plaintiff, and the one-year
statute of limitations is relied upon as a bar to this proceeding.
(14) The plaintiff did not receive any injury as the proximate result of the negligence of the defendant, even if the
defendant was negligent (which is denied).
(15) The plaintiff is not entitled to recover damages of the
defendant in this acHon.

SPECIAL PLEA NO. 2, COPIED ON PAGE 30 OF THIS
TRANSCRIPT.
AFFIDAVIT OF B. W. P AL~fER..
Affiant, B.
says:
page 34

~

vV.

Palmer, being duly ·sworn, deposes

and

That on or about the 2nd day of November, 1923,
he 'vas employed by Brool\s.:Galloway Company,
Incorporated, at Clifton Forge, Virginia, said Brooks..:Callo-
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way Con1pany, Incorporated, being at that time engaged in
doing certain ·construction work for the ChesiPeake and Ohio
Railway Company in or near their yards at Clifton Forge ;
that on or about the 2nd day of November, 1923, he was struck
by a yard engine of the Chesapeake and Ohio Railway Company, while engaged in the course of his employment for the
.Brooks-Galloway Company, Incorporated, as a result of 'vhich
both of his legs. were amputated.
That under the provisions of the Workmen's Compensation Law of Virginia, he claimed compensation from the
Brooks-Calloway Company, Incorporated, entered into an
agreement to that effect and that an award allowing him com·
pensation from the Brooks-Callowa.y Company, Incorporated.
for the sum of $9.00 per week for a period of five hundred
( 500) weeks plus medical expenses for the first sixty days,
was issued; that the Maryland Casualty Company carried a
policy of. compensation insurance for the Brooks-Gallowa-y
Company, Incorporated, and assumed the obligation of the
Brooks-Callo,vay Company to pay him compensaV,ion and
medical bills; that the medical bills were paid by the Maryland Casualty Company and that he has been receiving compensation since the accident, which compensation has been
paid by the 1\faryland Casualty Company; that he is the same
B. W. Palmer 'vho is named a.s plaintiff in a certain suit filed
in the Circuit Court of the Citv of Hichmond in the case of
B. W. Palmer vs. Chesapeake ·and Ohio Railway Company,
that he signed his name to the Notice of ~lotion in U1at case
-but that said snit 'vas instituted by the Maryland Casu-.
alty Company and the writ tax was paid by s~id Company
and that he, tlie said B.
Palmer, did not institute said suit,
merely signing his name to the Notice of Niotion a.t the instance and request of the 1\{aryland Casualty Company.

' r·

B. W. P ALl\fER.
page 35 ~ State of Virginia,
City of Richmond, to-wit:
Before me the undersigned authority in and for said s·tate
and City, personally appeared B. \V. Palmer, who on oath
stated that the foregoing facts are true and he subscribed his
name in my presence on this lOth day of April, 1925..

S. L. SINNOTT,
Notary Public, City of Richmond.
1\ly Coinmission expires Dec. 12tll, 1925.
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AFFIDAVIT OF S. L. SINNOTT.
State of Virginia,
City of Richmond,
Affiant, S. L. Sinnott, being duly sworn on oath, deposes
and says, that he is the general attorney for the Maryland
Casualty Oompany in the S'tate of Virginia; that ·a certain
suit brought by Notice of Motion in the Circuit Court of the
City of Richmond styled B. vV. Palmer v. Chesapeake & Ohio
Railway Company, wherein damages are claimed by the said
B. W. Palmer in the sum of :B...,ifty Thousand ($50,000) Dollars for personal injuries sustained by the said B. W. Palmer,
said injuries consisting of the loss of both legs, on or about
the second day of November, 1923, at or near Clifton Forge
in the State of Virginia, when said B. ,V, Palmer was struck
and injured by a tender or a locomotive owned, operated and
controlled by the Chesapeake & Ohio Railway Company, was
instituted by the Maryland Casualty Company in the name of
B. W. Palmer; that the l\faryland Casualty Company paid
the writ tax for the filing of such notice of motion; that it
merely had B. vV. Palmer sign his name as plaintiff in the
case, in pursuance of the right given to it by Section 12 of
the Workmens' Compensation Law of Virginia, and that the
said B. W. Palmer did not institute this suit, but
page 36 ~ on the contrary s:aid suit was instituted and is being· maintained by the ~Iarylaud Casualty ComjJany; that as attorney for the ~Iaryland Casualty Company
and acting under its instructions he instituted this suit for
the :Maryland Casualty Company, and that the Maryland
Casualty Company, w:hich is a solvent corporation, authorized to do business in Virginia, is responsible for the costs
in this case.
S. L. SINNOTT.
State of Virginia,
City of Ric.pmond,
Before me the undersigned authority in and for said State
and City, personally appe·ared S. L. Sinnott, who on oath
stated that the foregoing facts are true, and he subscribed
his name in my presence on this eleventh day of June, 1925.
THOS. E. KIRBY,
Notary Public, City of Richmond.
:My Commiss.ion expires S'ept. lOth, 1927.
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Virginia:
In the Circuit Court of the City of Richmond.
B. W. Palmer

v.

The Chesapeake and Ohio Railway Company.
MOTION TO REJECT AND STRII{E OUT
AF'FIDAVITS.
Comes now the defendant, The Chesapeake & Ohio Railway Oompany, by counsel, a.nd moves the Court to reject,
strike out the affidavits of B. W. Palmer and S. L. Sinnott,
filed in this case on the follo,ving grounds:
(1) That it is improper and not in accordance with the
practice in this State for affidavits to be filed to support statements of fact made in pleadings.
page 37

~

(2) The affidavits contain statements of fact
beyond those merely in support of the pleadings,
which statements of fact should not be permitted to be filed
and made a part of the record.
(3) The lVIaryland Casualty Company, asserted to be th~
real party plaintiff, does not appear to have tendered and
filed such affida:vits.
(4) The affidavit of S. L. Sinnott sets out that B. W. Palmer
did not institute this suit, but that said suit was instituted
and is being maintained by the 1\faryland Casualty Company
whereas the record shows that this suit was instituted by
B. W. Palmer and not ~he 1\'Iaryland Casualty Co.
(5) The affidavits are otherwise irrelevant and improper.
Virginia:
In the Circuit Court of the City of Richmond.
B. W. Palmer

v.
The Chesapeake and Ohio Railway Company.
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PLEA OF STATUTE OF LIMITATIONS' NO. 2.
The. S'aid defendant, by its atton1ey·s, comes ·and says that
the supposed cause of ·action in the notice. of motion mentioned, if any there were, did not, nor did any part thereof,.
accr:ue to the Maryland Casualty Company within one year
next before it appeared in this suit as the real party plaintiff.
And this the said defendant is ready to verify, wherefore,
etc.
LEAKE, LEAICE & SPICER,
p. d.
And at another day, to-wit: A.t a Circuit Court ·of the City
of Riehmond, held in the Court room of said City in the City
Hall thereof on l\tionday, the 22nd day of June, 1925.
page 38 ~

This day came a~ain the parties by their attorneys, and thereupon came a jury, to-wit: W. M.
Taliaferro, W. A. Tyler, C. C. Timmons, Henry A. Taylor,
F. Cuyler Vaughan, Chas. H. Watkins, and E. A. Thurston,
being sworn 'veil and truly to try t~e issue joined in this
action and having heard the evidence and arguments of counsel, were sent out of Court to consult of a verdict and after
sometime returned into Court with a· verdict in the words
'-lnd figures following, to-wit: ''vVe, the jury on the issue
joined, fin<! for the plaintiff and assess l1is damages at $15,000.00 (Fifteen Thousand Dollars).'' Whereupon the defendant bv its attornevs moved the Court to set aside the
verdict or' the jury and"' to enter up judgment for the defendant or to award a new trial, upon the following grounds:
(1) The verdict is contrary to the law and the evidence;
(2) Error by the Court in giving and refusing instruc-

tions;
{3) Error by the Court in the admission and rejection of
evidence;

(4) The damages are excessive;
(5) Because the 1\faryland Casualty Company, the real
plaintiff is barred by the one year statute of limitations;

0
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( 6) B~cause of a variance between the evidence of !Jle plaintiff and the NtOtice of Motion for Judgment, and ,

(7) For other grounds shown on the face of the record;
which motion is continued.
'

And at another day, to-wit: At a Circuit Court of the
·City of R·ichmond, held in the Court room of said City in the
City ·Hall· thereof on Friday, the 13th day of November, 1925.
This day came again the parties by their attorneys and
the defendant's motion to set aside the verdict of the jury
rendered herein being orally argued, the Court takes time
to consider thereof, and the plaintiff is given ten
page 39 ~ days to file 'vritten briefs herein and the defendant" is given five days to file his reply thereto.
And at another day, to-wit: At a Circuit Court of the
City of Richmond, held in the Court room of said City in the
City Hall thereof, on Thursday, the 18th day of February,
1926.
.
This day came again the parties by their attorneys and
the Court having maturely considered the defendant's motion heretofore made to set aside the verdict of the jury
rendered herein, doth sustain the same. To which action
and ruling o.f the Court the plaintiff by his attorney P.XC~P.t~d,
a.nd leave is given him to file his eertificates or bills of exceptions at ~any time 'vithin the time ·allowed by law.
It is, theref-ore, considered by the Court that the verdict
of the jury heretofore rendered herein be ·set aside and a ne'v
trial granted herein.
And at another day, to-wit: At a. Circuit Court of the
City of Richmond, held in the Court room of said City in
the City Hall thereof, on 1\lfonday, the 21st day of J nne, 1926.
This day came ·again tl1e parties by their attorneys a.ncl
thereupon came a jury, to-wit: J. E. Tyler, ,Jr., Stuart D.
Walden, Emmett C. Gill E. H. l\{oseley, J. W. Puller, Hobert
McLean Whittet a.nd B. B. lVIorgan, being sworn well and truly
to try the· issue joined in this action, and having heard the
evidence were adjourned until tomorro'v morning at ten
o'cloek.

.~
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And no'v ·at this day, to-wit: At a Circuit Court of the
City of Richmond held in the Court room of said ·City in the
City Hall on Tuesday, the 22nd day of June, 1926, being the
day and year first herein written.
This day came again the parties by their attorneys and the
jury sworn to try the issue joined in this case on yesterday
appeared in Court in accordance with their ·adjournment, and
having heard the arguments of counsel were sent
page 40 r out of Court to consult of a verdict, and after
some time returned into Court with a verdict in the
words and figures follo·wing, to-wit: "vVe, the jury on the
issue joined find for the plaintiff and assess his damages at
Twelve Thousand ·and Five I-Iundred D'OUars ($12,500.00)."·
Whereupon the defendant by its attorneys moved the Court
to set aside the said verdict and to enter up judgment for
the defendant notwithstanding the verdict or to award the
defendant new trial on the following grounds:

a

(1) The verdict is contrary to the law and the evidence
and without evidence to support it.
(2) Error by the Court in the reception ·and rejection of
evidence.
(3) Error by the Court in its rulings and actions as to instructions given and refused.
(4) Errors by the Court in its rulings a.nd action in respect
to the arguments of counsel.
(5) The damages awarded by the jury are excessive;
( 6) Errors by the Court in its rulings and actions as to the
pleadings in this case ; and
(7) Other errors committed during the progress of the
case; which motion the Court overruled.
To which action and ruling of the Court the defendant by
its attorneys excepted. It is,. therefore, considered by the
Court that the plaintiff recover against the defendant the
sum of Twelve Thousand Five IIundred Dollars, the damages assessed by the jury in their verdict aforesaid with
interest thereon to be computed after the rate of six per
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centum per annum from the 22nd day of June, 1926, until
paid, and his costs by him about his action herein expended.
MEMORANlnUM: Upon the trial of this action, the defendant by its attorneys excepted to sundry opinions, and the
judgment of the Court given against it, ·and leave is given it
to file its certificates or bills of exceptions at any: time within
the time allowed by law, and the defendant by its
page 40% ~ attorneys intimating its intention to ·apply to the
·
Supreme Court of Appeals for writ of supersedeas to the said judgment, the same is suspended for a
peri'Od of ninety days from this day on condition that the
defendant or some one for it enter into bond before the Clerk
of this Court in the penalty of $15,000.00 in ten days from
this day with good security and conditioned according to law.
And, -afterwards, to-wit: In the Clerk's office of the Circuit Court of the City of Richmond, in the City Hall of said
City on Thursday, the 29th day of July, 1926.
The following order of the Judge of this Court in Vacation
was this_ day received and is as follows:
In Vacation.
Virginia:
In the Circuit Court of the City of Richmond.
B. W. Palmer

v.

The Chesapeake & Ohio Railway Company.
ORDER.
This day came ·again the parties by their attorneys and the
defendant by its attorneys tendered to the Court its Bills
of Exceptions Numbers 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11, which
were received by the Court, signed, sealed ·and. ordered to
be made a part of tl1e record of this trial.
R. ~CARTER SCOTT, Judge.
To the Clerk :
Enter the above as a vacation order.
Teste:
GARLAND B. TAYLOR, D. C.

•

I
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This is all the oral evidence in the case made
part of record by bill of exceptions No. 1.

R. CARTER SCOTT, Judge
July 28th, 1926.
Virginia:
In the Circuit Court of the City of Richmond.

B. W. Palmer

v.

The Chesapeake & Ohio Railway Co.
DEFENDANT'S BILL OF EXCEPTIONS' NO.1.
Be it remembered, that at the last trial of this case and
after the jury had been selected and sworn, the following
evidence was introduced before the jury:
page 42 ~

B. W. PALMER,
a witness -on behalf of the plaintiff, being first duly
sworn, testified as follows :
EXAMINATION IN CHIEF.

By Mr. Sinnott:
Q. What is your nameY
A. B. W. Palmer.
Q. Are you the plaintiff in this case?
A. Yes, sir.
Q. What is your age?
A. F'orty-three years old.
Q.. Are you married?
A. I am a widower.
Q. Any children?
A. One boy.
~Ir.

D. H. Leake: I object.
The Court: Objection overruled.
~ir. Leake: Exception.
By Mr. Sinnott:
Q. Where do you live?
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A. City of Richmond.
Q. Have you been in the city of Richmond during the last
eight or nine months?
A. No,- sir.
page 43 ~ Q. vVhere have you been f
A. Been ~at my mother's, at Sherburn, ~finn.
Q. Did you suffer injury by accident; if so, when?
A. November, 1923.
Q. Where?
.
A. Clifton Forge ya.rds, Clifton Forge, V a.
Q.. For whom were you working at the time?
A. Brooks-Calloway Co.
·
Q. What were they doing1
A. Making ne'v yards and enlarging yards.
Q. For whom~
A. C. & 0. R.a.ilway Co.
Q. Describe to the jury generally how those yards were.
About how many tracks were there (railroad tracks) on those
yards~ ·
A. I should judge between twenty-five and thirty tracks
in the yards.
Q. Which 'vay did the tracks run Y
· . A. East and 'vest.
Q. All run east and west~~
A. Yes, sir.
Q. In what direction were they enlarging the yard-east or
west?
A. Enlarging it to the east and west both.
Q. How long had they been doing that work in there?
A. I expect they had been doing it a year before I went
there to work.
page 44 ~ Q. A year before you got hurt¥
A. Ye_s, sir.
Q. How long had you been working there when you were
injured?
A. T'vo weeks.
Q. About ho'v many men or employees did Brooks-Galloway Co. have working on that yard?
A. A hundred and twenty-five to a hundred and fifty, maybe
more at times.
·
Q. At the time you got hurt where were you working, what
part of the yard?
A. Working on the mud track next to Jackson River, south
part of the yard.
Q. vVas that the last track in the yard Y
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A. Yes, sir.
Q. To the south?
A. Yes, sir.
.
Q. Was it a temporary or permanent track Y
A. Temporary.
·Q. What kind of 'vork were you doing there?
A. Dumping cars along Jackson River.
Q. Where did you and other men working with BrooksCallaway Co. live in Clifton Forge f
A. At Brooks-Calloway camp.
Q. Where was that in reference to where you
page 45 t were working1
A. Nort.hwest of the yards.
Q. In going to 'vork in the morning how clid you reach your
work from the camp 1
A. Came out the camp gate and rode the switch engine to
the steam shovel and walked across the yards.
Q. About how far across the yards would you have to walk f
A. Would walk clear from the north side to the south side.
Q. Clear from the north to the south ·side of the yard Y
A. Yes, sir.
Q. Would you do that every morning l
A. Yes, sir.
Q. Sta.te whether or not employees of Brooks-Calloway
went back to the ·camp to lunch?
A. Yes, sir.
Q. What route did they take at that timeT
A. Same route we took to work in the morning.
Q. Returning, 'vould you take the same route f
A. Yes, sir.
Q. Going back, how about that?
A. Would take a northwesterly course across the tracks
to the camp.
Q. From the south to the north side Y
A. Yes, sir.
Q.. And then returned from the north to the south side 1
A. Yes, sir.
page 46' ~ Q. At the point where you 'vere working where
did employees of Brooks . .Calloway procure their
drinking water?
A. At the water column north of whe.re we were working.
Q. About how far north Y
A. I should judge three or four tracks in between.
Q. Describe to the jury how that water column is constructed to "rork in reference to the tracks?
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A. The water column, a round pipe for. filling the engine.
The engine backs up and they swing the pipe and fill the tender. The stand pipe isn't high enough to go over the engine.
Q. Was that located between two tracks?
A. Yes, sir; located between two tracks.
Q. Was there a spigot on there 1
A. Yes, sir ; spigot beside it.
Q. Is that where you got your waterY
A. Yes, sir.
Q. Approximately how many times a day would you get
water from there?
A. Two or three times.
Q. S'tate whether or not other employees of Brooks~Oallo
way also procured drinking water there?.
A. Yes, sir. Those working in that special gang did procure drinking water there.
Q. Did railroad men secure drinking water there?
A. Some of them did.
page 47 ~ Q. During the day would trains be coming back
and forth through this y;ard Y
A. Yes, sir ; switching up and down there through the yards
all day long.
Q. While yon all were at work there 7
A. Yes, sir.
Q. What time of day was it yon got hurt?
A. About 8 :45 or· 9 o'clock in the morning.
Q. What was the state of the weather?
A. Clear and cold.
· Q. How are the tracks there near the point where yon got
hurt in reference to being straight.
A. The track is straight at the point I got hurt.
Q. In reference to grade?
A. There is no grade.
Q. Level track?
-A. Yes, sir.
Q. Immedi:a.tely before you we.re injured, Mr. Palmer, what
were you doing?
A. Dumping a train on the south track.
Q. After you dumped the train, what did yon do then Y
. A. I started for a drink of water, looked up th~ track both
directions, took precaution to see if there were any trains
coming or going on the track.
Q. You started to get a drink of waterY
page 48 ~ A. Yes, sir.
Q. Where?

C. & 0. Ry. v. B. W. Palmer.

111

A.· At the stand pipe.
Q. Where. was that in reference to where you were workingY
A. It was a trifle to the northeast.
Q. I believe you sai<;I several traeks to the north of you Y
A. Yes, sir.
Q. You said you looked to see if there were any trains
comingf
A. Yes, sir.
Q. Did you see any movement of trains along there at that
time? .
A. I saw one engine at the time.
Q. One engine 7
!
A. Yes, sir.
Q. Is that all you saw Y
A. Yes, sir.
Q. Was that a train or engine?
,,,,
· A. An engine.
~ Did it have anything attached to itt
A. Nothing but the tender.
Q. Had a tender attached to it?
A. Yes, sir.
Q. Where was that engine in reference to where you were,
where you started Y
A. North of the point where I started.
Q. North?
A. Northeast.
page 49 t Q. The track on which that engine was,. did you
have to cross that track to get to the water plug¥
A. No, sir.
Q. Which way was the engine f·aoing Y
A. The engine was facing east.
Q. The tender which way Y
A. The tender was to the west.
. Q1. Did the track on which you saw the engine connect with
the track you had to cross Y
. A. Yes, sir.
Q. You say the tender was what direction Y
A. To the west.
Q. In other words, the engine wa.s headed east and the
tender behind it to the west Y
A. Yes, sir.
Q. You were to the west of the tender Y
A. Yes, sir.
Q. When you first saw that engine, Mr. Palmer (I believe
I

I
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you said that was when you started over .across these tracks)
was it standing still or moving or do you know?
A. It seemed to be standi~1g still, might have been moving
back slowly.
Q. Standing still or moving slowly f
A. Very slowly.
Q. Wha.t did you do then?
page 50
A. I looked to the west, took precaution to see
if there was anything coming from· the west. I didn't see
anything approaching from the west.
Q. Then 'vhat did you do?
A. I started to cross the track to get me a drink of water.
Q. What, if anything, happened 7
A. I stepped over the south rail and slipped and fell.
Q. .South raH?
A. Track next to the water column I had to get 'vater on.
Q. About how many tracks was that from the track you
had been working on f
A. About two or three tracks in behveen there.
Q. Before you got on that track did you look and see that
engine again T
A. Yes, sir; I saw the engine again.
Q. What position was it in Y
A. It seemed about the same position when I first saw it.
Q. Then you started across the track?
A. 1les, sir.
·
Q. Then, wha.t, if anything, ·happened Y
A. I stepped over the south rail, slipped and fell.
Q. In what position did you fall?
A. Forward on my face.
.
page 51 ~ Q. Did that injure you Y
A. Yes, sir; scar is on my face no'v from it.
Q. What part of your body did you strikeY
.A. My head.
Q. Y.ou say you fell forward on your face Y
A. Yes, sir.
Q. Where was your body and where 'vere your feet when
you fell?
A~ Part of my body and feet were south of the south rail.
Q. Where was your head 7
A. That threw my head about the middle of the track.
Q. You say it injured you when you fell?
A. Yes, sir.
Q. Ho,v?
A. Left me in a dazed condition.
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Did you come out of that dazed condition?
Yes, sir.
About ho'v long after you fell T
I don't know just how long; possibly a fe'v seconds.
Did you see the. engine th~n 7
Yes, sir.
Q. Where was it?
A. Coming back slowly then towards me.
Q. About how far away, if you know, was it from you then?
A. I judge about 300 feet then.
Q. About 300 feet then Y
A. Yes, sir.
page 52 ~ Q. Did you see an engineer on -that engine?
A. No, sir.
Q. Did you see a lookout on the tender T
A. No, sir.
Q. How fast was that engine moving if you know ?
A. I should judge it was running around seven or eight
miles an hour ·as near as I could judge.
Q. Then, what did you do, Mr. Palmer 1
A. I started to rise, but the pain in my leg 'vas so great
that I fell back to the track again.
Q. Which leg?
A. l\iy right leg.
Q. Did you get all the way up Y
A. No, sir2 part 'vay.
Q. Got part way upt
A. Yes, sir.
Q. Then what happened to you?
.A. Fell back to the track again.
Q. In the same position you were before f
A. Just ·about the same position I was before.
Q. Did you see the engine again?
A. Yes, sir. ·
Q. Where was it then?
A. Just about 100 feet of me I judge.
Q. What if anything did you do?
page 53~ A. I tri~d to crawl off the track to save my body
then. I was intent on watching the engine to see
whether it would stop or not. ·I started to crawl over the
north rail to get off the tr-ack ·and I fell kind of angling
across.
Q. What, if anything, happened to you?
A. I nearly got off the track on my hands and knees. J
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looked up ·and the tender was right on me and went over my
feet then.
Q. What happened then?
A. I don't remember what happened •after that.
Q. How long before you remembered anything?
A. Seven or eight days.
Q. You said you fell in an angling direction Y
A. Yes, sir.
Q. Do you remember in whieh direction your head fellY
A. Fell to the northeast.
Q. W·as there anything between that engine and you to obstruct the view of the engineer?
A. No, sir ; not if he had been looking.
Q. What?
A. Not if he had been lookhig.
Q. Did the operator of the engine make any effort to stop
it?
A. No, sir.
Q. How much were you ear:r,1ing at that time Y
A. $3.50 to $4.00 a day on the dump.
page 54 ~ Q. What did they do· with you after you were
injured?
·
A. Took me to the C. & 0. hospital, Clifton Forge, Va.
Q. How long did you rem·ain in that hospital?
A. From the 2nd day of ·November, 1923, to the middle of
May, 1924.
Q. What did you then do?
A. Went to Brooks--Galloway camp and stayed until I secured my limbs.
Q. How long did you stay in the Brooks-Galloway camp?
A. From three weeks to a month.
Q. After that time what did you do?
A. I came back and stayed two weeks after I got my legs,
tried to get used to them.
Q. Then, what did you do?
A. Came to Richmond.
Q. How long did you stay here?
A. About five months.
Q. Have you been able to work any since you were injured Y
A. Yes, sir ; I worked four months.
Q. What did you do?
A. Night watchman's job three months.
Q. Why did you quit tl1at? .
A. My legs got in such shape I couldn't wear the artificial
limbs.

1
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Q. Have your artificial limbs been a success?
A. They bother me all the time. lVIy leg breaks
open and stays sore.
Q. Can you wear your legs when that happens?
A. Sometimes; but two or three weeks at a time I can't use
them at all.
.
Q. Did you do any more work after that T
A. Yes, sir; got a job making sandwiches, worked about a
month afterwards at it.
Q. Did you quit that 1
A. I had to. I was standing on my ·feet all day long. My
feet got so sore I had to go back to bed ·again.
Q. How long has that been since you quit· making sandwiches?
A. In 1925.
Q. Have you been able to do any work since that time?
A. No, sir.
Q. You say your legs bleed now?
A. Yes, sir.
.Q. About how much money has already been paid out by
you or f-or you for hospital ·and medi:cal bills y
A. Around between five and six hundred dollars.
·
Q. Have you got to take any further treatment with that
leg?
A. Yes, sir~ I have been advised the leg will have to be reamputated to keep 'r. B. from setting in.

page 55

r

Mr. D. H. Leake: I object.
The Court: Objection sustained.
page 56

r By Mr.

A. Yes, sir.

Sinnott :
Q. Do you have trouble with the leg nowT

Q~ State what it is T
A. The leg gets sore after I put the limbs on and wear them
two or three days ; I can't stand the pressure of my body on
them. I have to take the legs off until they get healed before I can use them.
Q. Did you suffer pain in the hospital Y
.A. Yes, sir; untold pain.
Q. What is your condition now in reference to pain 1
A. I am in pain all the time.
Q. Tell the jury where that pain is.
A. The pain through the left leg when I wear the leg is
such that I have to take the leg off; I can't stand it at all.
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The right feg is the same way. When that gets sore the pain
.gets so great I can't stand it at all. The left leg pains continuously all the time.
Q. Mr. Palmer, while you were in the hospital you said you
suffered untold pain. Do you know whether or not you were
given any hypodermics?
A. Yes, sir. After eight or nine days I remember getting
hypodermics.
page 57 ~ Q. Do you remember whether you were given
any prior to eight or nine days Y
A. No, sir; I don't remember.
Q. Any evidence of it on your body!
A. Yes, sir ; scars on my arm.
Q. What were the scars from Y
A. Ifypodermic needle.
Q. After that time were you given narcotics .or hypodermics?
A. Yes, sir.
Q. About how often 1
A. Possibly once or twice· a week.
Q. How long did that ·continue¥
A. Until I left the hospital.
Q. In ~lay, 1925 f
A. Yes, sir.
Q. Did you ever see the engineer on that engine f
A. No, sir.
Q.. If he had his head out of the windo\v could you have
seen him?
A. Yes, sir.
Mr. Leake: I object.
The Court : Objection sustained.

CROSS

EXA~1:INATION.

By Mr. Leake:
Q. Mr. P·almer, you filed a claim before the Industrial Commission, didn't you f
~

~1:r.

May: "\Ve object to· this testimony.
The Court : Objection overruled.
Mr. May: We note an exception.

page 58

Mr. Leake : You filed claim before the Industrial ·Commission, didn't you?

/
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A.
Q.
A.
Q.
A.

Yes, sir.
You were paid an award by that commission?
Yes, sir.
Award was authorized and paid, was it notY
Yes, sir.
·
Q. Paid by the ~fa ryland Casualty Company 7
A. Yes, sir.
.
Q. You signed the notice of motion in this case, the· paper
that brought us in court?
A. Yes, sir.
Q. You signed that for the American Casualty Company,
didn't you Y
A. Signed it for the benefit of myself and the Maryland
Casualty Company.
Q. You also signed the compensation agreement before the
Industrial Commission~ Did you have to sign a paper there
or receipt of some kind, didn't you 1
A. Yes, sir, signed -a paper.
Q. Look at that and see if that is a copy of the award of
(Handing witness
the Industrial Commission?
page 59 r paper.)
A: Yes, sir; that is it.
Note: Paper identified by witness was filed and marked
"Ex. Palmer # 1 ". (Copied on p. 6 of this transcript.)
Q. You say you brought this suit for your benefit and the

~{aryland

Casualty Company's Y

A. Yes, ·sir.

Q.. They paid the costs, didn't they?

A. I don't understand you.
Q. They paid the costs to institute suit, didn't they~
.l\.. Through my instructions, yes, sir.
Q. You made an affidavit here. Is that your signature?
(Indicating.) You state in this affidavit that you signed your
name to the notice of motion, but that said suit was instituted
by the ]\faryland ·Casualty Company and the 'vrit tax was
paid by said company, ''and that he, the said B. Yv. Palmer,
did not institute said suit, merely signing his name to the
notice of motion a.t the instance and request of the Maryland
Casualty Company." Isn't that right?
A. Yes, sir; I signed that paper.
Q. Mr. Palmer, do you remember making any statement t«
Mr. Kean, Claim Agent. of the Railway Company?
A. No, sir.
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Q. Do you remember signing ·a statement?
A. N1o, sir.
page 60 ~ Q. Will you please look at that ·and see if that
is your signature? (Handing witness paper.)
A. It may be but I don't remember signing no statement
~elli~
.
Q. Are you willing to say whether it is your signature or
not?A. Doesn't look like my signature.
Q. Are you willing to say it is not your signature?
A. It would b~ hard to deny it or admit it, either one.
Q. I j_ust w·ant to know. A man generally kno,vs his own
signature.
A. That doesn't look like it.
Q. Do you mean to say it is not f A. It doesn't look like any signature I ever wrote.
Q. Do you mean to say that you didn't sign this?
A. If I signed it I don't remember ever signing it.
A Juror: What is the date of it¥
Mr. Leake: November 8th, 1923.
Juror: When was he hurt?
Witness : November 2nd, 1923.
Mr. Leake: Six days afterwards.
By :1\Ir. Leake:
Q. You signed this paper, didn't you, this notice of motion f
A. Yes, sir; I signed that paper.
·
Mr. Leake: I would lil<e the jury to compare the sig-nature
with the ·signature on the notice of motion.
page 61 ~ Mr. Sinnott: We object to the introduction of
that pap~r as evidence.
· · Mr. Leake: I am not introducing the statement at this
time. I ask the jury to compare the sigi}ature with it as a
foundation.
The Court : I understand.
Mr. Leake: I will ask the jury not to look at the statement
but merely look at the signature and compare it with this
signature.
The Court: Objection is overruled.
Mr. Sinnott : We except.
. The Court: They have a right to compare it. Just look
at the signatures and compare the .signatures.

-'

-------------
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signa-

A Juror: Do you always sign your name asThe Court: One minute. Let the lawyers run the case.
Just compare the signatures. That is what he asked you.

By Mr. Leake:
Q. Now, what is your statement about that now? I want to
be perfectly ·fair about it. You don't know whether it is
·yours or notY
page 62 r A. No, sir. I don't recollect signing any statement like that Y
Q. You just don't recollect signing it but you are not willing
to state that is not your signature, are you 7
A. I couldn't say.
·
Q. You couldn't say? It may have been, but you say, if it
was, you don't recollect it; that is what you sayf
A. If I signed the statement, I was not in my right mind
when I signed it..
·
Q. were you in your right mind when you signed this notice of motion in this case 7
· A. Yes, sir.
Q. You observed that you have stated in here that the engine knocked you down?
A. l{nocked me from my knees down, yes, sir.
Q.. l{nocked you what 1
A. From my knees. I was -on my hands and knees. It
knocked me from my hands and knees down.
Q. Is that what you state in here t
A. I said the engine knocked me down.
:1\ir. Leake : ''Ran back against and knocked me down.''·
1\ir. Sinnott: We object to that.
The Court: Objection overruled.
Mr. S'innott: We except.

page 63

r By Mr. Leake:

Q. Do yon say now the engine knocked you
downY
A. It must have hit me to knock me from -my hands and
knees.
Q. I want to be perfectly fair with you. In your examination in chief didn't you s-ay you fell down and crawled and
that the engine .got you after you had crawled f
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.A. On my hands and knees. I said the engine knocked me
off my hands and knees as I was crossing the north rail.
Q. The engine ran over your feet Y
A. Yes, sir.
Q. So the engine didn't knock you down, did it Y
A. The engine had to knock me down. The grease cup on
the wheel is sticking out far enough to knock you down with
your feet on the rail and body across the rail; the grease cupwill surely hit you and knock you down.
Q. You don't mean to deny what you said at first, that you
cr.awled ~across the track towards the north, towards the water
column, say, and that the tender caught your feet on the
north rail Y
A. No, sir.
Q. Still you say you are correct in saying that the engine
knocked you down?
A. It would have to be correct. vVith my feet on the north
rail the hub cap would stick out so it would hit a person on
their hands and knees in that position ·and roll
page 64 them on over.
.
Q. Do you remember making that statement to
Claim Agent Kean T
A. No, sir.
Q. Will you refresh your memory! You have read that
before; you know what it is¥
A. I read it before, yes, sir.
Q. I don't want to take up time reading it again. Did you
make any such statement as in that~ ·
A. Not that I recollect. If I did, I was out of my mind.
Q. Did you make any statement to the effect that ''I stepped
over one track to get out of the way of the dirt train, and
engine 67, running light, going to the round house, hit me,
knocking me down and running over both of my feet.''
A. No, sir.
Q. Do you remember meeting lVIr. Stonecypher immediately
a.fter the accident¥
A. No, sir.
Q. Do you remember telling him that you were standing by
the fire?
A. No, sir.
Q. That the engine came up and struck you Y
A. No, sir.
Q. You don't recall that?
A. No, sir.
Q. Who was Mr. Stonecypher t

t
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A. He was foreman for Brook~-Cn1loway Company.
Q. Do you remember seeing him ~hat mnrni.ng·1
A. I worked in his garig that morning.
Q. He was an employee of Brooks-Calioway Co. ·1
A. Yes, sir.
Q. And w:.as ·around there Y
A. He was forem·an on the dump.
Q. You saw him before getting hurt, didu 't you f
A. Yes, sir.
Q. You didn ;t see him afterwards according to your recollection Y
A. No, sir.

page 65

~

J\ir. Leake: I w-ant to show this map.
Mr. Sinnott: He has some things on there not landmarks.
The Court: I will let him prove anything he can. If he
can't prove it, he can't.
Mr. Leake: I just want to show that it where it was indicated to the man that made the map ·as the point of the accident.
Mr. Sinnott: All right.
~{r. Leake: I expect to prove this map, gentlemen of the
jury, and ask you to take it there so you can follow the witness. (Handing copy of map to jury.)
~

Q. Will you mind taking that, Mr. Palmer?
(Handing witness map.) You were working there
at the point called "Mud Track"~
A. Yes, sir.
Q. That is the south part of the yard next to the river Y
A. Yes, sir.
.
Q. I will say this, that the point marked ''Point of Accident'' is 'vhere it was pointed out to the man who made this
map was where you were found. What have you to say as to
that?
page 66

Witness: You mean the red pointY
Mr. Leake: Yes, sir.
A. I couldn't say where I was found.
Q. It 'vas somewhere in the neighborhood of that water
plug though?
A. That is what they say.
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Q. Wherever you were lying was where you were struck;
you hadn't moved?
A. I couldn't say whether I moved, or whether I was or
not, or whether the engine rolled me or not. ·
Q. Y~u don't think that is so, do you Y
A. I don't know.
Q.. ·Can't you· tell whether that is so or not¥ If you can't,
all right.
A. No, sir; I couldn't say whether the engine rolled me or
not.
Q. As far as you know, it didn't, 'though 1
page 67 ~ A. As far as I kno,v, but I don't know whether
it rolled me or not. I couldn't say it did or didn't
roll me.
Q. I am not trying to trap you; I ·am trying to get .at where
you say you were as well as you can say. Now, is that water
plug you say you had been getting water from right wt~st of
the red spot there 1
·
A. Right west of the red spot.
Q. Can't anybody get any drinking water out of this water
column, can they?
.
A. Not unless th~re is a spigot on the side for that purpose.
Q. In other words, the top of the spout where the water
flows through is far above a man's headY
A. You couldn't get it out through the spout. The water
column has a spigot by the side for the purpose of getting
water.
Q. Where was that spig'otY
A. Right on the side of the 'vater c.olumn.
Q. Somewhere along the ·column that goes up straight there
is a spigot?
A. On the stand pipe that goes straight up there is a spigot
on the side of the column.
Q. Are you certain of thart?
A. Yes, sir.
Q. Does that spigot go in the water column, itself, or is it
a separate fixture 1
page 68 ~ A. It is like a. drinking 'vater fountain; it connects from the bottom and comes up the side of
the column.
Q. lt is a separate fixture Y
A. It is a little pipe.
Q. Aren't you mistaken about 'that Y
A. No, sir.
'

'

I
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Q. Aren't you mistaken that there is any fixture on that
water column at that point a:s you say¥
A. I am not mistaken about the .spigot being there at all.
Q. Isn't it a fact that the water spigot is way down further
east?
A. There is water spigots all back and forth through the
yard and east and west o~ that.
Q. But you say there was a water spigot there Y
A. Yes, sir.
Q'" Do you remember a fire in the yard that morning?
A. No, sir.
Q. You don't remember 7
A. No, sir.
Q. You say there wasn't one right 'vhere that water place
wa·sf
A. If there was, 've had no occasion to go to it because
we had fire on our own dump like we did every morning.
Q. Which way would the work train come in f
A. From the east.
page 69 ~ Q. Had it gone away when you got there?
A. Had pulled away and gotten in the clear.
Q. Now, you say you first saw the train; you sprained your
ankle and you fell partly between the rails of the track and
pa.rtly south of it 1
A. When I first saw the engine it wa·s up on the track north
of where I was to cross.
Q. I am getting at where you sprained your ankle and fell.
YQU say you were partly between the tracks f
A. Part of my body and my feet were south of the south
rail I had to cross.
Q. The balance of your body was between the two tracks?
A. Between the tracks, yes, sir.
_
Q. Those were the tracks shown on the map near the water
column?
A. Yes, sir.
Q. How far was the engine from you 1
•
A. The engine when I first saw it was about 400 feet from
·
me before I fell.
Q. It eventually started your way with the tender in front?
A. When I :first sa'v it, it was standing still or moving
slowly.
Q. When you first fell was it moving or standing stillY
A. Seemed to be standing still when I :fil'st fell.
Q. You tried to get up?
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A. I was in a dazed condition for a few seconds.
Q. Then what did you do?
A. Tried to get up, and the pain in my ankle was
so great I had to go back to the track again.
Q. Fell down again?
A .. Yes, sir.
Q. You crawled Y
A. Yes, sir.
Q. How fa.r was the engine from you when you started
crawling?
A. I judge about 100 feet.
Q. You first saw it 300 or 400 feet from you T
.A.• Yes, sir; when I first saw it.
Q. When you first fell you became disabled and dazed Y
A. It was coming back when I first came out of being
dazed.
Q. What did you do Y
A. Tried to rise the seeond time and fell. The engine was
coming back towards me ; I tried to rise ; when I tried to rise
the engine was possibly 100 feet when I tried to rise the
second time.
Q. Did you make any outcry or call?
A. I didn't think of it. I was intent on seeing whether the
engine was going to .stop and trying to get off the track at
the time.
Q. Do I understand you were in a helpless condition, as
you say, on the track with a train approa,ching and never
opened your mouth or holloed to stop the train·or
page 71 ~ do anything of that kind f
A. Nlever came into my mind to hollo.. I 'vas
intent on watching the engine and trying to .get off the track
a.t the same time.
Q. You saw this engine coming down and never made any
outcry of any sort?

page 70 ~

1\tfr. ~iay: Objection.
The Court: Objection overruled.

By Mr. Leake:
Q. As far as you know, from the time you fell until this
thing· l1appened you nev-er made any outcry of any sort, any
alarm calls or notified anybody of your condition Y
A. No, sir. I was too intent on watching the engine to see
'vhether the engineer was going to stop it or I could get off
the track.
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Q. \f\Tas that the only reason Y
A. I didn't think of making an outery at the time.
Q. Isn '.t .that about the first thing a man thinks of 1
A. Not in this condition. The first thing a man thinks o-f
is watching the engine to see if it is going to stop, and the
next thing is to think about getting himself off the track.
Q. You not only sprained your ankle but you fell and hit
something with your head f
A. Hit my face, hit the tie or cinders in my face and head.
Q. You say the pain was so great is what made you fall
back again?
A. Yes, sir ; the pain in my ankle was so great
page 72 ~ I fell back again.
Q. Can you explain how you sprained your
ankle there 7
A. No, sir. For some cause unknown I slipped on the
south rail; I don't know whether something on the rail or on
the bottom of my shoe caused me to slip.
Q. Did you step on the rail~
A. Stepped on the south rail.
Q. Stepped on it?
A. Yes, sir.
Q. What was your idea in doing that 7
A. For the simple reason it was my full step I usually take
that landed me there.
Q. A man usually steps over it doesn't he f
A. Some step over it and some step on it
Q. That is the way it happened 1
A. It just happened that way.
.
Q. I want to get clear how far you say the engine was· from
you when you :first fell. I think it is probably in the record.
A. When I first saw the engine on the track north of me between 350 and 400 feet from me. When I fell and attempted
to get up the first time it was coming back po•ssibly 300 feet,
the first time I ·attempted to set up.
Q. You don't know exactly where you were when the engine struck you f
A. No, sir.
page 73 ~ Q. Can you say whether it was east of the water
column or not f Look there and see.
A. I was going at an angle. I don't know whether it was
east or not, but going at an angle it would throw me east of
the water column or right at the water column.
Q. You were not dragged by the water column, were you 1
A. I couldn't say as to that.
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Q. You couldn't very well have been, could you?
.
A. There is room for an extra track where the water column
sits. Between the north rail and south rail north of the
water column there is room for a track to be put there.
Q. All you mean to say is (I want to get you right) that
you were somewhere in the neighborhood of the water
column?
A. Yes, sir, somewhere in the neighborhood of the water
column.
RE-DIRECT EXAMINATION.
By ~£r. Sinnott:
Q. You were asked about a statement you are alleged to
have made to l\{r. l{ean. Do you recall making any state·
ment to Mr. Kean Y
A. No, sir.
Q. When was the first time yon ever saw l\{r. Kean to your
knowledgef
A. I had probably been in the hospital two or three w~eks
when I first saw l\ir. Kean.
page 74 ~ ·By the ·court :
Q.. Ho\v long were you out of your senses 7
A. I didn't remember anything for six or seven days after
I went to the hospital before I got clear conscious of anything going on in the room at all.
Q. How do you know it was six or seven days?
A. Acc.ording to the date they say they brought me there
and the date I began remembering things.
Q. What date was it you did begin to remember?
A. The 9th of N·ovember as near as I can say.
Q. How do you happen to recollect that date?
A. For the simple reason a man came to see me that had the
compensation papers that day. That is the first I recollect
of his coming to see me. ·
Q. You were asked, Mr. Palmer, something about engine
67. Did you know the number of the engine which struck
yon?
A. No, sir. All I know is what the boss told me afterwards.
Q. When did they tell you afterwards?
A. Probably a couple of weeks after I wa.s hurt.
Mr. Leake: We will admit it was engine 67.
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Mr. Sinnott: That is not what I want to prove.
:1\{r. Leake: I move to strike that out, what was told him.
Mr. S'innott: All right; let it go out.
page 75

t By Mr. Sinnott:

. Q. You were asked about a fire by the tracks.
·
A. We had a fire of our own on our own dump.
Q. To get clear : Had you gotten to the water plug when
you were struck Y
A. No, sir.
Q. You were on your way to it?
A. Yes, sir; on my way to the water plug.

I will ask you did you all have a fire that you used'

Witness. stood -aside.
page 76

'

.'

~

C. P. GREEN,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:
·

EXAMINATION IN CHIEF.
By Mr. Sinnott:
Q..Mr. Green, what is your business t
A. Locomotive engineer.
Q. Locomotive engineer Y
A. Yes, sir.
Q. How long have you been operating locomotives?
A. I should say about twenty-three years.
Q. About twenty-three years?
A. Yes, sir.
Q. Have you operated different types of locomotives?
A. Yes, sir; I have.
Q. By whom are you now employed Y
A. American Locomotive Company.
Q. What are your duties there?
A. To take these new engines out and test them out and see
that they go all right up to our contract.
Q. Do you deliver the engines?
A. Yes, sir. ·
Q. You are I assume familiar with the operation of en·gines and locomotive machinery!
A. I think so.
page 77 t Q. Mr. Green, on a straight track, on a track
without any grade, on a clear day, in what dis-
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tance can you stop a locomotive going seven or eight miles
ail hour, say, not exceeding eight miles an hour 7
Mr. Leake: I object to the question on the ground that he
has to identify the engine to 'vhich the witness refers.
Mr. Sinnott: lVIay it please the court, an expert has certainly a right to testify generally as to in what distance you
can stop an engine. He doesn't have to be on a particular
engine.
The Court: Lay the fouiidation as to whether he knows
or not. Ask him does it make any difference as· to the kind
of engine.
By Mr. Sinnott:
Q. Are you familiar with various types of engines¥
A. Yes, sir.
Q. Can you stop some of them any more quickly than
others?
A. Yes, sir. That is governed mostly by the height of the
wheel. The piston or brake is supposed to be the· same, but
a high wheel engine takes longer to stop than a low v.Theel
one.
Q. There are just two types, high and low, or others?
A. There are wheels of several different heights.
page 78 ~ Q. But generally two types, high and lo,v1
A. Yes, sir; comparatively speaking just hvo
types.
Q. With a high \vheel engine, in approximately what distance under the conditions pointed out to you, can it be
stopped 7
Mr. Leake·: I object to the evidence.
The Court: Objection overruled.
Mr. Leake : I note an exception, on the ground that the
witness has to be qualified on the operation of engines of
similar construction and equipment and under like circumstances.
Mr. Sinnott: That is going eight miles an hour, on a clear
day.
By the Court:
Q. Is there any difference between a high wheel and lo'v
wheel engine¥
A. Yes, sir; they will not stop quite as quickly.
Q. Between high and low?

0. & 0. Ry. v. B. W. Palmer.

129

A. Yes, sir.
Q. Is there any difference in the engine in the way of
stopping
A. Well, no, sir ; you see, the only difference is they are
built for different classes of traffic. Passenger
page 79 ~ engines are high speed, and the higher the wheels
the faster they will go; and freight engines having
lower wheels, the lower the wheels the more they will pull.
The Court: I don't know exactly what question he asked.
Mr. Leake: I object to the question.
Mr. Sinnott: Where there is no grade.
Witness: Anywhere from ten to fifty feet at eight miles
an hour.
By ~ir. Sinnott:
Q. Did you have any difficulty in stopping them in that distance¥
A. No, sir.
Mr. Leake: I object to all this evidence and except.

Q.. Now, about the low wheel engine!
A. Anywhere fi·om ten to thirty feet.

. I

l\'Ir. Leake: I object.
The Court: Objection overruled. To all this the objection
is overruled.
~Ir. Leake: I note an exception in each instance. I don't
want to repeat it after each question if you understand it applies.
The Court: I just thought I would help you.
pag·e 80 r Mr. Leake: I appreciate that. I don't want to
keep excepting, but let it be understood the exception goes to this line of evidence.
Mr. Sinnott : Yes, sir.
By 1\Ir. Sinnott :

Q. Are you familiar, l\Ir. Green, with the duties of the opera tor of an engine through railroad yards 1
A. I think so, sir.

Mr. Leake: I 9bjec.t.
The Court: Objection ·overruled.
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By Mr. Sinnott:
Q. An engine going backwards with ·a tender attac.hed. to
it through railroad yards where, in addition to regular employees, there 'vere from 125 to 150 men working in those
tracks, or near those tracks, in and about the yards, what are
the duties of the operator of an engine in reference to the
operation of the engine 1
Mr. Leake: I objec.t.
The -Court: Do you want him to give his opinion 1
Mr. Sinnott: I ask him what the duties are.
The Court: Unless he knows "rhat the duties are I don't
see how he can give them.
page 81 ~ Mr. Leake: I want to state my objection. I
.
think it is highly ~bjectionable. He has mixed up
there a question of law.
The Court: Objection sustained.
~Ir. Sinnott: I note .an exception. I think the evidence is
clearly competent and I would like to argue the matter to the
court.
The Court: I will be very glad to hear argument.
Note: The jury were sent from the·court room.
The ·Court (after argument): Objection sustained. That
is a question for the jury to determine under proper instruc- .
tions from the court. That is the very question they have to
determine.
~Ir. Sinnott: \V e except. There may be some other questions along the same line, on which we think we are correct,
and, in order to save sending the jury out again, we might
as well disc.uss them now. We want to show the position an
engineer would sit. in operating an engineThe Court: All those things are questions of fact, the
very question to be deter~ined here. I am not
page 82 ~ going to allow him to give his opinion. That is
the very question we have got to determine.
~fr. Sinnott: We want to further show·
The Court : Ask your questions so I c.an pass on them.
~Ir. Sinnott:
·Q. 1\Ir. Green, in operating au engine where it i~ backing,
with a tender attached to it, through railway yards, where
~here are from approximately 125 to 150 extra men 'vorking

By
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in the yards, just how would you operate that engine through
those yards 1

The Court: I sustain the objection to these questions as
to how would he operate an engine through those yards.
Mr. Sinnott: This question: 1Vhat is the proper method
of operating that engine through those yards Y
Mr. Leake: That is the same thing.
The Court: Objection sustained.
· Mr. Sinnott: We might as well get all the questions in.
· The Court: Yes.
By Mr. Sinnott:
Q. In operating an engine through a yard where there are
from 125 to 150 additional men working in those yards and
crossing the tracks a.t v-a.rious times during the
page 83 ~ day, do you keep a lookout, or is it proper or customary to keep a lookout on the tender?
· A. Yes, sir.
1\fr. Leake: I object.
The Court: I sustain all these objections.
Mr. Sinnott: Your reason for ·sustaining the objection to
.
this questionThe Court: I sustain the· objection. I don't eare to argue
~t no,v. I would be glad for you to put in· the record what you
want to put in, but I have sustained the objection along this
line; that the question to be determined here is a question of
fact. You are not asking questions that I think ought to be
asked.
Mr. Sinnott: I am trying to get a.t the reason for Your
Honor's sustaining the objection.
The Court: I don't have to give the reason.
By l\fr. Sinnott:
Q. Mr. G-reen, in operating au engine going backwards with
a tank on the rear of it, going <]own a straight track, within
what distance, or how close I should say to the end of the
tank, could you see a human body in behveen the rails 1
page 84 ~

The Court: Objection sustained.
l\fr. Sinnott: We except to the court's ruling on
·
each one of these questions which are ruled out.
Witness stood aside ..
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· Mr. S'innott: I. would like for .these same questions to be
asked the hvo witnesses I am now going to call, and the objections and exceptions shown.
.The Court: I am not going to put anything in the record
except what is put in the record.
Note : The jury returned to the. court room.
page 85

r

PAUL COPLEY,
a witness on behalf of the. plaintiff, being first duly
·
swon1, testified ·as follows:
EXA~IINATION

IN CHIEF.

By Mr. Sinnott:
Q. Mr. Copley, what is your occupation 1
A. I am engineer on the R. F. & P. Railroad.
Q.. Operate a locomotiveY
A. Yes, sir.
Q. How long have you been on locomotives?
A. I have been promoted nine ·years. I have been with
the company sixteen years.
Q. You mean you have been operating an engine for nine
yearsY
A. Yes, sir.
Q. Are you familiar with the operation -of most types of
engines?
A. Yes, sir;
Q~ Mr. Copley, I will ask youThe Court: You better lay your foundation bec.ause the
court 'vill not allow anything to come in unless a foundation
is laid.
Mr. Sinnott: I thought I had laid the foundation.
The Court: The court is of ·opinion he has not shown familiarity with the c.lass of engine that injured the plaintiff,
and, unless he is familiar ·with the class of engine,
page 86 ~ I don't think l1e can testify as au expert.
By Mr. Sinnott:
Q. Are you familiar with the operation of different types
of engines?
A. Yes, sir:
Q. Do they have several different types of engines that
you use on the R. F. & P. ~
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A. Yes, sir; they have several different types-low wheels
and high wheels.
Q. Are you familiar with both kinds 7
A. Yes, sir.
Q. On, say, a high wheel engine, traveling on a trackThe Court: Was this ·a high wheel engine Y
Mr. Sinnott: I really don't know. I am asking about both
types.
The Court: All right. Ask about both.
Q. (Continued.) On a high wheel engine, going at the rate
of sp_eed of eight miles an .hour, on a track where there is no
grade, within what distance can you stop the engine 7
Mr. Leake: I object on the ground that he has not shown
familiarity 'vith the engine in question or the conditions at
the place of accident.
page 87 } The Court: I understand there are only two
kin¢ls of engines, that is, a high wheel engine and
a low wheel engine. Did I understand you to say that?
Witness: Yes, sir.
By the Court:
Q. Is that the only two kinds?
A. Only two kinds we have on the R. F. & P.
Q. Are there any others in existence f
A. There are on othet roads.
Q. I am talking· about the C. & 0., not on the R. F. & P.
A. I am not familiar with the C. & 0.
Q. Do yon kno'v anything about engines on the C. & 0.
Railway?
A. No, sir.
By 1\tlr. Sinnott:
Q. Do all roads have practically the same type engines 1
A. No, sir; they have different types.
Q. "That is the difference 1
A. Our engines, we have passenger enginesThe Court: I don't care about going into that. Unless
you sho'v he is familiar with the character of engines of this
_kind, I don't think his expert testimony is worth anything.
}Ir. Sinnott: That is what I ·am trying to qualify him for
now...
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page 88 ~ By Mr. Sinnott:
Q. What is the difference between engines on
this road and any other road 7
A. Most of the roads have regular freight engines. We
run our engines anywhere, -on passenger and freight except
our yard engines. We bring au engine in on a freight train
and run it on out on a passenger train next trip.
Q. What are the different types? You said high and low
wheel engines.
A. We have four engines there that run regularly on freight.
The only difference in those engines is the height of the
wheels.
Q. Do other roads use the same kind_ of engines 7 .
A. I don't know; I suppose so; I don't know what other
roads do.
Q. Are engines on other roads any difference in type in
regard to height of 'vheel Y
A. No, sir.

By the

Court:
Q. Do you know anything about C. & 0. engines that ran
on this yard up here f
A. No, sir; I don't know anything about them.

By lvir. S'innott:
(~~ Generally, are the engines about the same type on the
different roads f
page 89 ~ A. Yes, sir; they are a.bout the same type like I
told you. Some engines have different height
wheels.
Q. Is that the only difference?
A. That is the only difference I kno,v.
Q. On a high wheel engineThe Court: Objection sustained.
lvir. Sinnott: We except.
The Court: Lay the proper foundation and I will let expert testimony in; otherwise, not..
By Mr. Sinnott:
Q. I will ask you if all engines you know anything about
can be stopped b~ approximately the same distance?
The Court: Objection sustained.
Mr. Sinnott: "\V e except.
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Q. In what distance can you stop an engine!
~fr.

Leake: I object.
The Court : Objection sustained. I don't s~e any sense
going into that.
~Ir. Sinnott: I 'vould like to ge.t the answer of the witness.
The Court: No, he can't answer the question.
Mr. Sinnott: I want to .get the answer in the record.
The Court: You ·can put it in after he stands
page 90 ~ aside.
.
Mr. Sinnott: I would like to hav~ the jury excluded so I can get the answer down.
The Gourt: I am not going te send the jury out.
1\Ir. Sinnott: If you will give opportunity to arrange it
later, all right.
~Ir. Leake: I have no objection to your stating what you
expect this witness to answer.
Witness stood aside.
1\Ir. Leake: I move to exclude. the· testimony of tlie previous witness, who is apparently no better qualified on that
than this witness, and ask that his evidence be stricken out.
The Court: I don't recall it no,v, but I will look at it later.
Just continue the motion.
·
!'Ir. Leake: We note .an exception.
~

W. G. DeCOlJRCY,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows :

page 91

.EXAl\1I~ATION

IN OHIEF.

By Mr. Sinnott:

Q.
A.
Q.
A.

Q..

A.
Q.
A.
Q.
A.
Q.

l\1r. DeCourcy, what is your business· or occupation?
Locomotive engineer.
On what road 1
R.F.&P.
How long have you been operating an engine?
~hirty-three years as engineer.
Are you familiar with the various types of locomotives f
Yes, sir, generally speaking I am.
Generally speaking, you are 1
Yes, sir.
'Vhat are the different types, generally, Mr. DeCourcy?
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Witness: Do you want the names of the different types!

Mr. Sinnott: Name and construction, yes, sir.

A. We have what we call the Mikado, Pacific and Atlantic.
We have yard engines a.nd the Moguls. Those are the names
of the different types standard in the United States.
Q. Are they generally rnn on most roads Y
A. That is the standard engines of the United States, recognized on standard gauge roads.
page 92 ~ Q. Are you f·amiliar with locomotive macl;lineryf
A. Yes, sir; passed an examination and qualified.
Q. Mr. DeCourcy, within ·what distance can you ·stop an
engine on a track where there is no gradeMr. Leake: I object.
The Court: Objection sustained.
~1:r. Sinnott: We except.

Q. Is there .a.ny difference in the distance in which you can
stop engines of various types~
·
A. Oh, yes, sir.
The Court: Objection sustained.
Mr. Sinnott: We except.
The Court : I don't think you qualified him as an expert
witness in this case because you haven't laid the foundation.
Mr. Sinnott: I have overlooked something because I certanly thought I had.
.
The Court: The court thinks differently.
1\Ir. Sinnott: If the court 'vould be good enough to indicate to meThe Court: You have to show he knows something about
the engine that hurt this man. I don't kno'v the character of
engine that ran over this man. You have to si1ow he knows
something about this character of engine.
page 93 ~ 1\ir. S'innott: Then, the ''ritness is not familiar,
nor is any other except one.
The Court : Then you can't introduce him as an expert in
my opinion. Of course, I may be wrong, but you can't introduce somebody who doesn't know anything about the facts
of this particular case.
Mr. Sinnott: .And have to confine ourselves to this particular engine 1
The Court: This character of engine. That is the one to
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be of any benefit to the court and jury. If he knows something about this one, he can testify as to this one.
By Mr. Sinnott:
Q. I believe you stated you were familiar with various types
of engines?
A. Yes, sir; I have run all types of engines, standard engines of the United States.
Q. A road engine, wha.t is ordinarily known as a road engine, small road engine, are you familiar with that type Y
Witness: Can I explain this question? There are five different types of road engines. Which kind do you allude toY
Mr. Sinnott: I don't know whic.h kind this is.
Witness: There you are.
page 94

~

Q. But the engine of ordinary road type, a.re
you familiar with that?
A. Yes, sir.

Mr. Leake: I object.
The Court : Objection sustained. I don't see any good in
my going over this thing again.
Mr. Sinnott: We except.
The .Court : I think I made it very plain. I can't make it
any plainer.
By ~Ir. Sinnott:
Q. What engine is it that takes longer to stop than any
other engine on the road i
lvfr. Leake: I object.
The C'ourt: Objection sustained.
1vfr. Sinnott: We except and willliave to let the witness
stand aside a moment because he has not seen this engine.
The Court: I am not doing anything except passing on the
questions as they come up. If you ask a question that is right,
I will allow it.
Witness stood aside.
COL. THO~IAS' T. DUKE,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:

page 95

~

l.J8
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EXA~IINATION

IN CHIEF.

By Mr. Sinnott:
Q. You are Col. T. T. Duke?
· A. Yes, sir.
· Q. Where do you live?
A. 2923 Seminarv Avenue.
Q. What is your"' occupation, Colonel f
A. I haven't any at present. I am a retired army officer.
Q. Retired Lieutenant Colonel of the regular army Y
A. Yes, sir.
Q. I will ask you if you formerly worked 'vith the American Locomotive Works?
A. Yes, sir.
Q. Did you occupy any other position up to about June 1st Y
A. You mean in Richmond since I retired f I retired about
1922. Since then I have been employed with the American
Credit & Indemnity Co., the A. T. 1\iassey Coal Co. and the
Mechanics Institute.
Q. Are you Secretary of the 1\iechanic.s Institute in Richmond?
A. Up to the first of this month.
Q. I will asl{ you_if you at my request on Sunday last went
over in West Virginia and boarded an engine said to have
been the one involved in this accident?
page 96 ~ A. Yes.
Q. I will ask you do you know what type engine
that was?
A. I would call it an old fashion passenger engine.
Q. I will ask you if, from the engineer's seat, you made observation as to 'vithin what distance you could see certain
objects over there f
A. Yes. I have got a memorandum I made at the time.
Q. Was the track straight, Colonel?
A. Straight track, yes, sir.
Q. D.id you take your seat in the position that the engineer
would be in operating the engine, Col. Duke f
1\tir. Leake: I object. Let him state the position he was in.
I think it is a matter of opinion as to where the engineer·
would be.
The Court: I understood him to state the engineer's seat,
where the engineer would be sitting.
Mr. Leake: That is all right.

0. & 0. Ry. v. B. W. Palmer.

139

The Court: Ask him if he took his seat in the engineer's
seat.

•

By Mr. Sinnott:
Q. Did you take your seat in the engineer's seat in the cab
of that engine Y
·
A. Yes.
Q. In what position did you sit, Colonel Y
page 97 ~ A. I took two positions: One upright ,position
with my elbo'v on the window sill looking directly
ahead this 'vay (indicating), and then inclining my head out
to see how much more I could see in that way.
Q. State what position the tender was with reference to
the locomotive Y
A. Tender was backing, had to see past the tender; it was
in the rear.
Q. Did you make observation to the rear of the t~nder to
note in what distance you could see a person between the
rails Y
A. Yes.
Q.. At the time you made the· observation, state whether or
not you had your hand on the throttle of the engine f
A. All my observations were made with the hand on the
throttle.
Q. Col: Duke, state within what distance,. sitting in that
latter position you mention, you could see a person between
the rails on that trac.k Y
Witness: You mean peering out, inclining my head that
way?
Mr. S'innott: Yes, sir.
A. Inclining- my head this way instead of upright, I could
see you, who 'vere coming down the rails, in 49.8 feet before
you disappeared. I mean at that distance you disappeared
.
out of my view. ·
page 98 ~ F·orty-nine and eight-tenths feet T
A. Yes.
Q. In the other position, which I believe you stated was
an upright position, what distance could you see Y
A. I will have to refer to this memorandum. I think it
was 163 or 153. Let's see. (Referring to memorandum.)
153 feet.
Q. That was in an upright position~
A. Practically upright position- No. "\Vait a minute.
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One hlm.dred and sixty-four feet. I will take that back. That
is, this was in practically an upright position, 164 feet, with
a person lying across the rails. Yon lay across the rails
and I could see you, could observe the feet and ankles and
part of your legs at that distance. In the same position I
observed a person inside the tracks near the south rail, that
is close up to the south rail, 153 feet, and the distance of 253
feet I saw this person walking in the middle of the track.
Q. What was your position when you made this observation?
A. Practically upright, this long distance.
By Mr. Leake:
Q. The 253 feet was when he was in the centerf
A. Yes. The position was about like this (indicating) that
I assumed.
By }{Ir. Sinnott :
Q. When you made the observation and sa'v the person
within forty-nine feet and some inches, did you
page 99 ~ have any difficulty in seeing that person or maintabling your position in the cab f
A. No, hut I 'vas inclining my head out this way (indicating) instead of a.n upright position. In other words, I was
leaning out to see.
Q. Could you ha.ve leaned out further in that position you
were in?
A. J\iaybe an inch or hvo. I wasn't straining myself to
do that; I was just about like that. (Indicating.)

CROSS

EXA~IINATION.

By J\Ir. Leake :
Q. The first set of figures you ga.ve us, yon say, when you
were leaning out about as far as you could and looking to
see what you could seef
A. Yes, because he walked down the track -and asked me
to signal him when he disappeared from vie,v.
<l You were leaning pretty near as far out as you could
·
well do, weren't you 1
A. Not as far as I cou.ld I1a.ve leaned, no.
Q. Pretty near, wasn't it?
A.. Well, an inch .or two I could have leaned maybe.
Q. Your hand was on the throttle then Y

•
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A. Yes, sir.
Q. Could you operate the throttle~
A. I never operated a throttle in my life. I have seen engineers operate them; I have ridden on locomotives
page 100 ~and seen them do it, but I didn'-t attempt to do
·
that.
Q. I suppose y.ou have operated throttles on machine guns
but not on locomotives' ·
A. Yes.
Q. You don't kno'v whether an engineer could have operated the throttle in the position which you then assumed,
peering out of the window, do you Y
A. No, I am not an engineer.
Q. In the other positions which you assume and you said
were upright, was your head out of the window~
A. Yes, looking down the track. For instance, if you would
sit in any window, whether a locomotive or not, sit about like
that (indicating) with your arm on the window sill.
Q. Your hea.d out of the window some distance Y
A. I don';t know how far out it was.
Q. It was some distance?
A. Bound to be out some distance.
Q. In other ·words, the tender back there obscures the view
if you look straight forward, does it not-the tender of the
•
engine
..OJ
...~. The top of it does but t~he side does not.
Q. You have to look outside a little to see around?
.A. Let me explain that. The tender is built this w-ay,
straight up and down and has a splay out on the
page 101 ~ side. This part would obstru0t your view, but you
can look in this particular locomotive between
the hand rail, or grasp rail, and the side of the tender; you
don't have to look over it, I mean. I don't kncHv what they
call it-the place that is splayed out like that; but you can
see down the track from the locomotive engineer's position
between the grasp rail and the side of the tender.
Q. See this distance you hav-e stated 1
A. Yes. For instance, the dis.tance of 49.8 feet was looking
between the grasp rail and the side of the tender, because
you couldn't see over top, anyway; the angle would keep you
from doing· it.
Q. When was that?
A. Sunday before last, June 13th.

142

Supreme Court of Appeals of Virginia.
RE-DIRECT EXAMINATION.

By 1\'Ir. Sinnott:
Q. I will ask you if at that time were representatives of the
railroad company there. f
A. Yes.
Q. How many, do you rec.all?
A. There was Mr. Hinebaugh and 1\!Ir. Spicer and Mr.
l(ean, and a young man, I forget his name.
Q. Was young Mr. Spicer there?
A. Yes, sir ; I believe that is he.
page 102 ~ Q. M·r. S'picer was attorney for the railway
company?
A. So I understood.
Q. Mr. Kean was Claim Agent?
A. So I understood.
Q.. Those two other gentlemen were what?
A. There was one man there that ran the engine back. He
was a. locomotive engineer, I imagine.
Q. One was yard foreman, wasn't he?
A. I don't know what their positions were.
Bv !fr. Leake :
"'Q. You left yourself out, didn't you 1
A. Yes.
By 1\llr. Sinnott:
Q.. You said yo_u never operated an engine. I believe you
said a while ·ago that in both positions- in which you described
to the jury when you could see down the track that you had
your hand on the throttle of the engine Y
A. Yes. I had my cue from ~Ir. Hinebaugh, who seemed to
know all about locomotives. He said that was the position
to assume in looking out the window; that is, 'vith my hand
on the throttle.
·
RE-CROSS

EXA~IINATION.

By J\.Ir. Leake:
Q. In what you eall ·an upright position?
A. In both positions I had my hand on the
page 103 ~ throttle.
Q. That Mr. Hinebaugh told you 'vas the positionT
A. He told me that was the position a locomotive engineer
\vould assume in running the engine.
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Q. But that was the upright position? You had two positions.
A. Just my head, but didn't change my arm at all.
. Q. I understood that, but what I was getting at was the
positions in which you could see 153 feet and 164 feet; I mean
see a person lying across the rails in 153 feet walking down,
and 253 feet you could. see the center of the track Y
A. Yes.
Q. That was the position Mr. Hinebaugh told you was the
position the engineer assumed Y
A. He said the engineer, in operating on the road, when
he was backing an engine or running an engine, had to have
his hand on the throttle at all times; and so I put my hand on
the throttle, and he showed me how to do it, and also .told
me- The throttle has .two pieces on it. He told me to put
my hand across that copper piece. I forget what you call it.

RE-DIRECT EXAMINIATION.
By ).\~r. Sinnott:
Q. You said this was what type of engine?
A. I didn't e~amine it particularly to see \Vhat type it was,
but my recollecHon from memory is it looked like an old passenger engine. I don't remember how many wheels it had
even.
Witness stood aside.
page 104 ~

DR-. ARTHPR C. SINTON,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:
EXAMINATION IN CHIEF.
By

~fr.

Sinnott:

Q. You are Dr. Arthur C. Sinton?

A. Yes, sir.
Q. You are a practicing physician in Richmond 7
A. Yes, sir.
Q. How long have you been practicing?
A. Ten years.
Q. Graduate of what college 1
A. Medical College .of Virginia.
Q. I will ask you if you were formerly an officer of the
United States Navy?
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A. Yes, ,sir.

Q. ~edical ·officer¥
./!.. Yes, sir.

Q. I will ask you if yQu had occasion to examine ~Ir. Palmer,
the injured man here,· recently!
A. Yes, ,sir.
Q. vVha t condition did you find his limbs in?
A. I found that both limbs had been amputated, one at the
junction of the os calcis with the torsal bones, and the other
·
between the knee and •ankle.
page 105 ~ Q. How were they in reference to being healed
or what is the condition there?
A. One stump was perfectly healed. There were one or
two raw areas on the other stump.
Q. State whether or not they bled Y
A. Yes, sir; they did bleed.
Q.. When w-as that you examined him 1
A. Yesterday.
Q. Doctor, '~ith the plaintiff in the condition in 'vhich you
saw him, if his legs constantly pain him, state whether or not
it is probable he will require an additional operat1on; if so,
what f.orY
,
.
·
A. It is quite possible that one of these stumps will have
to be amputated at some future date. He comp-lains of pain
constantly since leaving the hospital This pain is prohably
· due to a condition known as neuroma, which is an enlargement
of the end of the nerve where tha:t nerve was amputated.
Q. Is that much of an operation and how long will it likely
disable him and what will be the .probable cost of it?
A. Tlie operation would probably cause him to be in the
hospital froin two to three ·weeks. It is not a serious operation. As far as the probable cost is concerned, it depends on
what accommodations he has ·at the hospital and that sort of
thing. That would be rather hard to estimate.
page 106 ~ Q. If a man had his feet cut off by a locomative, as the plaintiff in this case, w1as taken to a
hospital and was given l1ypodermics, some ldnd of narcotic,
·would his mind likely be. clear as to what he did during a
short period, for instance, say, one week f
A. It.is very doubtful whether it ·would be. An injury of
this kind, crnsl1ing injury, is ahvays accompanied by 'a great
deal of shock, ''rhich has the condition af low blood pressure
and lowered vitality, and the trea.tment for shock is rather a
free use of morphine, and it is quite possible, with a patient
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who had had morphine us~d freely on him, that his mentality
would not be clear 'vhile this 'vas being done..
Q. What effect, Doctor, on a man's mind 'vould the frequent use of hypodermics have during that time Y I mean in
reference to the making of reliable statements or what f Does
it have different effects on different people Y
A. Morphine has different effects on different people. I
have seen people, following several doses of morphine, who
have not remembered anything that was going on while this
morphine was being given, though they were partially conscious and could talk to you.
Q. State whether or not under those conditions, either of
morphine or some other narc.otic, it is calculated to produce
·'What is ordinarily known as pipe dreams T
. •
page 107 ~ A. It can cause mental coiifusion, which would
correspond to the term, pipe dreams, I suppose.
Witness stood aside.
Mr. Leake: These gei1tlemen ask me to let them know what
sort of engine that is. I think they are entitled to have that
information. I ·will have to find out whom I can get the information from, if Your Honor will excuse me.
The Court: Certainly.
:h-fr. Leake: We will make a stipulation to save time as to
what the type of the engine is.
STIPULATION.
It is stipulated that the engine was a Class A., 80-ton engine, 69 inch wheel, 4/8/4, old style passenger type, four
driving wheels and four engine truck wheels; engine about
thirty years old, a road engine.
page 108

~

C. P. GR.EEN,
a \vih1ess on behalf of the plaintiff, being re·

called, further testified as follows:
EXAl\1INATION IN CHIEF.

l3v J\:Ir. Sinnott:

~ Q. You heard described the engi.ne there 1

A.. Yes, sir.
Q. Are you familiar with that type engine?
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A. Yes, sir. We handle them now, same height wheel, same
type engine.
Q. Handle them now every day?
A. Yes, sir.
Q. Within what distance could you stop an engine of that
tyope on a track where there was no grade T
A. Anywhere from ten to fifty feet. Sixty-nine inch wheel·
I think you said.
•
Q. If you wera moving that engine backwards with the tender attached thereto and sitting in the position of the engineer, who is backing an engine, within what distance from
the end of the tank could you see a person between the tracks Y
Mr. Leake: I object.
The Court: Depends altogether upon what kind of track.
1Yir. Sinnott: On a straight track.
.
Mr. Leake: I object, as a matter of opinion.
page 109 ~ The Court: I think, if he is an expert, and he
says he knows all about this engine, it is proper.
'Vitnes": [ dirln 't say about this partieular engine but that
type of engine.
.
The Court: I mean this particular type.
Mr. Leake: It depends upon the construction of the tender.
The Court : I mean if he kno·ws this particular engine. He
says he has been _knowing them. It was about thirty years
old. Have all got the same kind of tender?
Witness: No, sir.
·By Mr. Sinnott:
Q. What are the different types of tenders?
A. What is called the square tender, and then the Vanderbilt, round barrel.
The Court: You can't ·ask any question unless you put to
the expert the conditions under 'vhich you expect him to
testify.
Mr. S'innott: I overlooked that.
By 1\ir. Sinnott:
Q. With a high tender attached to it, ·wha.t distance can you
see down that track?.
Mr. Leake: I object.
The -Court: Objection overruled.
page 110 ~ ~Ir. Leake: Can I state for the record later my
objectionY
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The Court: Yes, sir.
A. Anywhere from fifty to seventy feet.
By Mr. Sinnott:
Q. Anywhere froD:l fifty to seventy feet 7
A. Yes, sir.
·
Mr. Leake: The rule of the court requires me to state the
grounds. I want to know whether you want me to put them
in now or later.
The Court : I want you to put them in for the court. It is
not going to do any good to put them in later.
~{r. Leake: I object on the gr-ound that the witness is not
shown to be familiar with the actual engine in this case or
sufficiently familiar with it to testify as to what could or
what could not be seen.
The Court: I understand, but that is for the jury to de_
termine.
Mr. Leake : He didn't know the tank, which is important.
The Court: He knows there are only two kinds of tanks,
and he is asking him about the highest tank.
page 111 ~ ~Ir. Leake: I note ,an objection.
The Court : Objection is overruled.
1vfr. Leake : And I except to this line of evidence. You
don't 'vant me to state it all along?
J\IIr. Sinnott: No, sir.
CROSS EXAMINATION.
By Mr. Leake:
Q. Did you hear two gentlemen testify as to what they
could actually see from this engine 1
A. I wasn't paying any attention.
Q. Colonel Duke f
A. I wasn't paying very much attention to that. I was
sitting over there.
Q. Are you willing to insist upon your theory as to what
can be seen against his position as to the fact of what can
be seen?
A. No, sir. I am just stating what I think; what I think
I can do.

By the Court:
Q. Did you ever examine an engine of this kind Y
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A. I have handled them all the time. This must have been
an engine with a square tank from the description, which carries about six or seven or eight thousand gallons of water,
not over 8,000 anyway, and about six or seven I would say.
page 112

r

The Court: I haven't understood yet the de ..
scription of this engine.
Witness: Of course, I have never seen this engine.

By Mr. Leake:
Q. Don't the construction of the tank have all to do with
what can be seen, when the engine is running backwards, from
the engineer's side?
A. Well, the· length of it does.
Q. Don't the height of it, too Y
A. Yes, sir, because you ·are supposed to see al"ouiid the side
of it, not. over top.
Q. But, I say, suppose the height is so you can see over top,
then you could do it if it was?
A. Yes, sir.
Q. In other words, what you can see from the engine, backing, fro~ the engineer's side depends ·altogether upon the
construction of the tank, doesn't 1t Y
A. Depends on the width of it. It could be 500 feet high;
that 'vouldn 't make any difference.
Q. All of them are high enough to ·stop you from seeing
over them; is that cottect Y
A. All road engines are. If they are loaded with coal you
can't ·See over them. You are not supposed to .see over top;
you are supposed to look on the side.
page 113 r Q. Doesn't the construction of the tank necessarily decide what you ca:ri see over the engine 1
A. Only the width, and that is not supposed to be over two
inchesQ. Suppose it is more than tW'o h1chesY
A. They ·are not over that becanse there is ·a standard for
them. They can't get through these tunnels. This tank
couldn't possibiy have been over two inches wider than the
engine.
Q. But do you know?
A. I don 1t think so with the general construction of an en..
gine.
.
·
Q. Isn't tl1at 1a1I supposition?. You have never seen it f
A. I know about what it is, though,
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The Court: Wasn't it agreed as to the tender?
1.fr. Leake : I didn't agree as to the construction of the
tender because I don't know, but I agreed as to the general
class of engine.
Witness: The height of the tender has nothing to do with
it.
:M:r. Leake: The width.
"\Vitness: Yes, sir, that has something to do with it.

By MF. Leake:
Q. Aren't the widths changed frequently in repairing engines!
A. No, sir; I never saw one changed yet.
page 114 ~ Q. Do you know whether this has been changed?
A. No, sir; I never heard of one being changed.
Q. Don't you hear of them being changed to increase the
capacity for coal f
A. Yes, sir; they increase the tops, not the width.
Q.. Wouldn't that affect the view¥
A. If you look over top it would, but you are not supposed
to look over top:
Q. I am talking about looking around things.
A. They are built to carry coal on top.
Q. Col. Duke has been on this .particular engine and testified that, in an upright position, with his head some distance
out of the window, he could see within 164 feet of it.
Witness : See an obstruction on the track Y
~ir. Leake: That is what he testified to, from this particular
type of engine.
·
Q.. (Continued.) Are you willing to state what your estimate is in vie'v of his testimony as a fact f
A. I am willing to st:ate I believe I ean see in that distance.
Q. What distance f
A. 164 feet by the side of the tank, any obstruction on the
.
track in the rear of it.
Q. Are you willing to state he w-as not telling
page 115 ~ the truth?
A. No, sir.
Q. He has been there and looked at it. In other words, isn't
it a fact that it is pure g-uess work as to what you can see
from the cab of an engine unless you go to that particular engine and lookf
A. Well, it is a matter of opinion and what you think, like
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a lot of othe.r things. I have never seen this particu1ar engine or been on it or anything of that kind. I can only tell
what I believe.; that is all I can tell.
Q. I am trying to get at 'vhether your belief is sufficientlyThe Court: Gentlemen of the. jury, walk into the Clerk's
office a minute.
Note: The jury 'vere ·Sent from the court room.
The Court : I held at the I~ast trial of this case it was error.
It looks to me we are getting into that same situation. I
think counsel had better be careful in this matter, because, if
I find there is any error in this evidence I -am going to set the
verdict aside again. I thought that you ~all had agreed as to
the character ·of the engine and the character of the tender
and everything of that kind relative to that, and
page 116 ~ you are· just putting on this witness to show he
had run that same character of engine, and how .
he could see over the same character of engii1e. That is what
I thought you were putting him on for, and I thought the evidence w·as ·pro-per, but it may be he is just giving his opinion
and his opinion is all wrong, and from the testimony of the
eye witness here it looks like he is wrong.
1\ttr. Sinnott: \Ve had thoug·ht about it, may it please the
courtThe Court: I just want to call attention of counsel, because, if there is any error, I win set the verdict aside again.
If the man is giving his -opinion against another man, a wit.
ness for you, too, who has been thereMr. S'innott: This matter has been very carefully considered, and, while we think the ·evidence is perfectly competent, we ,are not willing to assume any kind of risk on it. We
will agree that the evidence of this witness, as to within what
distance he could see down there, will be stricken
page 117 ~ out. ·
The Court: I just wanted to call your attention to it. Of course, I may be wrong about that.
l\fr. Sinnott : I suggest to the court to instruct the jury to
disregard the witness's evidence as to the distance he con!d
see.
Note : The jury returned to the court room·. ·
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The Court: Gentlemen of the jury, the evidence of this
witness as to how f·ar he thinks he can see duwn the ttack
(that is, the hypothetical question which was asked him) is
stricken out and you must not consider it.
Witness stood aside.

W. G. DeCOURCY,
a witness on behalf -of the plaintiff, being recalled,
further testified as follows:

page 118 }

EXAMINATION IN CHIEF.
By 1Yfr. Sinnott:
Q. I believe you stated you were familiar with the various
classes of engines. The engine has been described here, involved in this accident, as being Class A., 80 ton road engine,
old type, 69 inch wheel, 4/8/4 {what that is I don't know) ·and
it has f·our driving and four truck wheels. Are you familiar
with that type -of engine?

'Vitness: Four driving and four truck wl~eels?
Mr. Sinnott: Yes, sir, eight all together.
A. Four truck wheels. Yes, sir; I am very familiar with
that type.
Q. Within what distance could an engine of that type on a
straight track, where there was no grade, going eight miles an.
hour, he stopped 1
A. Well,. of course, tha.t would depend upon ho·w it was operated to stop it-the skill of the engineer and the condition
of the engine, cylinder packing and everything.
Q. Assuming it was in first class condition 1
A. In first class condition, the engine could be
page 119 } stopped, at eight miles an h-our on a level track,
with an ordinary rail ('vhat I mean by ordinary
rail, not a frosty rail or wet rail, but dry rail) on an average
of forty feet.
Q. Average of forty fe.et 1
A. Yes, sir, the engine in the condition she should be in to
operate on the main line <>f railroad.
vVitness stood aside.
. £. ;' ::· ._ ~·.

'
~,
..._~~- .. ~
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page 12~ ~

PAUL COPLEY.
a witness on behalf of the plaintiff, being recalled,

further testified ,as

follows~

EXAMINATION IN CHIEF.
By Mr. Sinnott:
.
Q. 1\fr. Copley, I believe yoU. stated on original exanlination you wete f·amiliar with the various types of engines. I
will ask you if you heard this engine described here a moment
ago?
A. Yes, sir.
Q. Are you familiar with that type of engine Y
A. Yes, sir.
Q. Within what distance, on a track where is no grade-,
could you sto{J an engine of that kind at the rate of spC:'ed of
eight miles an hottrY
A. From ten to fifty feet.
Witness stood aside.
Plaintiff rests ..
page· 121

~

1\fr. Leake: I desire to introduee in evidence the
contract between Brooks-Galloway Company and
the Chesapeake & Ohio Railway Company, first, to prove that
Pabner was working for ali independent contractor, and, secondly, to preserve the point which 've made during the case
as to the effect of the contract upon the right of the 1\[aryluud Casualty Company to sue.
.
'l'he Court: I don't see its relevancy, but, if there is no objection, it will come in.
Mr. Sinnott: We admit that ~rooks-Call<? way Company
was an independent contractor. That is admitted. There is
no denial of that at all.
The Court : I understood there 'vas no denial, but I don't
see what good fhe contract is~
Mr. Leake: It is to preserve the point made in the pleadings.
The Court: But the contt does not think the contract, itself, is material to the issue here. I don't see any use in
cumbering up the record.
, Mr. Sinnott: We will not interpose any objection.
·The Court: You can read it when you come to argue the
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case. I \Villlet it come in as evidence. There is
page 122 ~ no good reading it right no\v, but sometime before
the ca~e is finished you can read it to the jury.
Note.: The cont:ftact above referred to and filed with Special Plea #2 was offered in evidence on behalf of the defendant (and copied on page 16 of this transcript).
1\fr. Leake: I ask leave to introduce in evidence the. award
of the Industrial Commission.
1\Ir. S'innott: There is no objection to that. Just one second. There is objection to that award of workmen's compensation.
The Court: I thought you had no objection.
Mr. Sinnott: I was in etTor. We now renew our objection.
The Court: Put your objection in the record.
lVIr. Sinnott: ·Plaintiff objects to the introduction of the
a\vard of the Industrial Oomm1ssion as being immaterial to
the issues involved and because the amount of compensation
paid is not ullowed to be pr-oven.
The Court : I don't see the relevancy of the award, itself.
I don't think it is material to the issue. Objection :sustained.
~Ir. Leake : We save the exception.
page 123

~

B. B. TERRY,
a \Vitness on behalf of the defendant, being first
duly sworn, testified as follows:
EXAl\tiiNATION IN CHIEF.
By J\IIr. Leake:
Q. What is your business?
A. Draftsman.
Q. For the C. & 0. Railway Company t
A. Yes, sir.
Q1. Did you make a ma.p of the location at ·Clifton Forge
where this injury \Vas pointed out to you as having occurred Y
A. Yes, sir.
Q. I hand you copy of a map and ask you if that is a blue
print of the m·ap1
A. Yes, sir.
Mr. Leake: We file the map in evidence.
lVIr. Sinnott: We object to that map insofar as the point
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of the accident is concerned unless it is proven by some witness.
Mr. Leake: I think we can .straighten that out.
The Court: I don't understand the map to be evidence of
· things on there. It is not evidence that the accident occurred
where it is stated on the map unless it is proven.
page 124 ~ Mr. Leake: That is true. I was going to ask
him that.
·
By ],£r. Leake:
Q. The place you have as the point of accident, how did
you put that on there?
A. It was indicated to me whereMr. Sinnott: We object to that as hearsay.
The Court : I didn't understand that map was introduced
for ·anything except' to show the distances on there, the locus
tin q'lto. It is not proof of how the accident occurred or where
the ·accident occurred unless those facts are proven, themselves.
Mr. Leake: If it happened to be actually on- here, we ~an 't
get it off. I want him to say it was not his own knowledge
at all. ·
The Court: That is all right.
By Mr. Leake:
Q~ That 'vas the place indicated to you?
A. Yes, sir.
Q. That is why you located it there?
A. Yes, sir.
Q. Indicated by 'vhom?
A. Indicated by the Claim Agent.
The Court I understand you just made that
map up from information you got from others 1
Witness: I was on the ground, yes, sir, and it
was pointed out to me on the ground, and I made the map
from that information.
·

page 125

~

By ],£r. Leake:
Q. The ma.p as far as it shows the locations in the ya.rd
of the various things indicated thereon 'vas made by you on
the ground?
A. Yes, sir.

-

- - - -

-

---------
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Q. From measurements and observations taken on theground~

A. Yes, sir.
Q. The distances as indicated?
Note : ~lap filed in evidence and marked ''Ex. Terry

# 1' '.

(See .manuscript for blueprint.)

Q. Will you kindly look at the map and indicate thereon
where you have 185 feet there, what that means?
A. 185 feet is the distance from the second switch to the
point of accident.
Q. The point pointed out to you as the point of accident Y
A. Yes, sir, pointed out to me as the point of accident.
Q. No\v, that is .the switch point of the track which runs
west immediately south of the water plug indicated; is that
correct?
A. Yes, sir.
Q. What does that 275 feet indicate there?
page 126 ~ A. That is from the point of the first switch
to the point ,of the accident.
Q. That is the switch, however, on the north side of the
water plug, is it not~
A. Yes, sir.
·
Q. What is the distance indicate on the map between what
is called the mud track there and the ·water p1ug1
A. 115 feet.
Q. What is the distance between that track and the point
which was indica ted to you as the point of the accident?
A. 139 feet. That is the point of clearance of the mud
track you are speaking of.
Q. What does the point of clearance mean?
A. lt means where two cars or two engines can pass, without touching each other, in safety.
Q. It has been testified by the plaintiff that there is a water
spigot at the water plug indicated near the point of accident~
vVhat have you to say as to ~hat?
A. There is no spigot there.
Q. Was there any there when you made this map 7
A.. No, sir.
Q. I hand you a drawing of a water column, and ask you is
that a drawing made by you showing the character of that·
contrivance there?
A. Yes, sir, made from a standard water colpage 127 ~ umn type and plan.
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Mr. Leake : I desire to offer this in evidence.
Note: Drawing filed and marked "Ex. Terry

#2".

Q. Was there any spigot connected with that water column
or in any way around there 'vhen you made this observation Y
A. No, sir, not above ground.
Q. Can a man get water from the water column f
A. No, sir.
Q. IIow far is the place where the water is discharged from
the ground or top of the rail as indicated¥
A. Fourteen feet approximately; that is, the spout may
hang a little low or a little high.
Q. You say there was no spigot there. Are there any
spigots in the yards where a man can get water from~
A. There is a ddnking fountain east of the water plug.
Q. How far is that east of it'
A. I wouldn't say exactly but I would say it is around 200
feet.
Q. Two hundred feet east of that point¥
A. Yes, sir.
Q. That is, east of this water column that you have indicated on the exhibit which you have just filed~
A. Yes, .sir, it is east of the water plug.
Q. Does your map indicate a curve in the track
page 128 }- there at that point; that is, the track which has
passed the water column, immediately south of
it.
A. Yes, sir. ·
Q. Where does that curve straighten out there-frog of the
curve, they call it Y
A. The curve straightens out at a frog point.
Q. How far is the frog point from the point indicated as
the point of the accident'
A. From point of accident to point of frog, 67 fee.t is the
standard of the #8 switch.
Q. That frog is where the curve .straightens out?
A. Yes, sir.
Q. What is the distance from the frog to the point of the
accident as indicated to you?
A. From the frog to the point of accident, that would be
185 feet minus 67 feet.
Q. Is that 185 or 135!
A. 185.
Q. That would be 118 ~
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A. Whatever the subtraction is, yes, sir.
Q. Now, the 'vater plug as indicated there is 40 feet beyond the point or west of the point which was pointed out
to you as the point 'vhere this accident occurred 7
A. Yes, sir.
Q. What degree curve is that you refer to
page 129 ~ there?
A. Twelve degrees.
CROSS EXAMINATION.
By 1\Ir. :hfay:
Q. When did you make this map, 1\Ir. Terry~
A. October 30th, 1924.
Q. That was a little over a year after the accident?
·A. I suppose so, something like that.
·
Q. You know nothing about whether there was a ·water
spigot on this column when the man was injured 7
A. No, I don't know that to be a fact.
Q. Now, this track, which is furthest north on the map you
have there, that runs off on the eastern side of the page, that
track runs out in thore indefinitely, doesn't it, or a matter
of several hundred yards'
A. It runs as the map indicates V
Q. I mean where it runs off the map on the east___.
A. It goes on a ladder and the ladder leads east into other
tracks-to 'vhat they call the ladder track.
Q. A matter of 100 yards or more? It keeps on east a
matter of 1.00 yards at least, doesn't it~
A. Well, there may be other switches in there; I don't
know.
Q. This fountain where employees get water
page 130 ~ is to the north of all of those tracks shown on the
map; isn't it?
A. Well, it is not exactly clear as to the exact location of
the place.
Q. I ask you this question: Do you have to cross any tracks
from the mud track as shown on your map to get to this water
fountain which you spoke of a. short time ago 7 I mean to
the water fountain where they drink ·water?
A. I can't say whether that is across three tracks or
whether it is over on the side of the bank, but I know !it is
there because I have seen it there.

Witness stood

a~ide.

r----
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page 131 ~

L. W. SHOWALTER,
.
a witness on behalf of the defendant, being first
duly s~orn, testified as follows:
EXAMINATION

IN

CHIEF.

By Mr. Leake:
Q. What is your business?
A. Yard master, C. & 0. Railway.
Q. Clifton Forge?
A. Yes, sir.
Q. And your duties call you on the yard frequently Y
A. Yes, sir.
Q. Do you know anything about an injury to Mr. B. W.
Palmer, which occurred November 2nd, 1923 Y
A. Yes, sir.
Q. When did you first hear of it?
A. About nine o'clock in the morning.
Q. Had Palmer been removed from the place he was injured when you head of it~
A. Yes, sir.
.
Q. vVere there any indications showing where the injury
had occurred?
A. Yes, sir.
Q. What were those indications 9
A. One of his feet was lying inside the north rail.
Q. That was the foot that was cut off 1
page 132 ~
A. Yes, sir.
Q. And other indications, I suppose 7
A. Yes, sir, blood on the rail.
Q. Where was that Y Can you look at that map and testify where that was in reference to the water column Y
A. Yes, si~. ~ight where the little red dot is here on the
map.
Q. Do you know what engine it was?
A. Sixty-seven as well as I remember.
Q. Was it a road engine or switch engine?
A. It was a road engine at the time.
Q. There is a difference in the construction of the tank on
the two engines, isn't it~
A. Yes, sir.
Q. What is the difference?
A. Road engine has a high tank on it. This engine bas a
square tank on it, high square tank. Yard engines some of
them have sloping tankJ3, beveled tanks, and others have high
tanks.· This particular engine had a high tank on it.
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CROSS EXAMINATION.
By Mr. Sinnott:
Q. You say it 'vas about 9 o'clock the morning of the accident you got there Y
A. Yes, sir.
.
Q. Did you measure any distance to where thisa . ·
page 133 ~ man was found from any other point~ Did yollf
a.t that time measure any distances from where!
the man was found to any other points Y
A. No, sir, I didn't measure the distance.
Q. In indicating where he was found, how did you artive .
at that?
A. I seen his foot. That was cut off lying there.
Q. Do you know how far that was from any particular
pointY
A. I didn't measure it exactly. It looked to be about 25
or 30 feet from the water column.
Q. About 25 or 30 feet from the water column?
A. Yes, sir.
By the Court:
Q. Which way from the water column Y
A. East of the water column.
By Mr. Sinnott :
Q. You made no measurements at that time~
A. No; sir.
Q. That is just your idea of the distance?
A. Yes, sir.
Q. The spot indicated by the red mark there?
A. Yes, sir.
Q. What kind of engine was this~
A. It was a road engine at the time of the accident.
Q. \Vere you using it as a road engineY
page 134 ~ A. We were not using it at all that-day.. The
hoslter was just handling it from one track to
the other.
Q. The hoslter was handling it from one track to the other Y
A. Yes, sir.
By the Court:
Q. How did he get it there? What was the idea of his getting it there?
A. He. was taking it from one track to the other track.
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A. They frequently move engines. The round house people
have engines moved v~ry frequently.
Q. Was it in use that morning~ You said it was not in
use that morning!
·
A. They were moving it to get it out of the way I suppose
from the track it was on.
Q. Do you kno,v?
A: No, sir, I don't know.
By Mr. Sinnott:
Q. Did you use it in the yard at all as a. switch engine~
A. Now and then, yes, sir.
Q. You say that had one of these square tanks Y
A. Yes, sir.
Q. Ordinarily, an engine used as a switch engine has what
kind of tank Y
A. Beveled tank, sloping tank.
page 135 } Q. So you can see over the back end of it?
A. Yes, sir.
Q. Who was on that engine that morning operating it Y
A.. I don't know, sir.
Q. Did you know W a.n1er Pendleton f
A. I did.
Q. Was he white or colored~
A. Colored.
·
Q. You said there was a hostler on that engine f
A. I .suppose so.
Q. You don't kno'v 'vho was on that engine?
A. No, sir.
Q. Do you know how much experience vVarner Pendleton had in operating lotomotives ~
A. I do not.
Q. You don't know Y
A. No, sir.
'Q. Do you know how long it was after the accident oc- curred before you got there?
· A. No, I do not. Ten or fifteen minutes perhaps.
Q. Was the engine there?
A. No, sir.
Q. The engine had gone Y
A. Yes, sir.
Q. Do you know where the engine stopped when
page 136 ~ it hit the man 1
A. I do not.
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Q. When you got there it had gone ~
A. Yes, sir.
Q. You are familiar with the operation of this engine,
aren't you?
A. Not particularly so.
Q. Ever operate an engine 1
A. No, sir.
Q. You are yard master~
A. Yes, sir.
Q. Do you know in what distance they could stop that
engine on a level track where there is no grade Y
I

•

The Court: What are you going to ask him that for when
he said he didn't know anything about it?
1vir. Sinnott: I ·withdra·w the question. Your Honor is
correct.

By a Juror:
Q. How many people were on the engine when it was being moved!
A. I don't know, sir; I never seen the engine.
Q. Isn't it customary to have two people to move an engine backing out?
A. Not when the hostler is handling it.
Q. Why? What is a hostler ~
page liJ7 ~ A. The hostler tak~s engines from trains to
the round houseThe Court: I don't think there is any necessity of asking
these questions. You can go ahead and ask them.
Mr. Leake: I have no objection as far as I am concerned.
The Court: I don't think custom has anything to do with it.
Witness stood .aside.
page 138

~

J. E. HINEBAUGH,
a witness on behalf of the defendant, being first
duly sworn, testified as follows:
EXA~IINATION

IN CHIEF.

By 1\tir. Leake:
Q. What is your business Y
A. Road foreman of engines.
Q. Road foreman for the C. & 0. 7
A. Yes, sir.
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Q. Where do you live ?

A.
Q.
A.
Q.
A.
road

Clifton Forge.
What experience have you had in railroading?
Thirty years.
In what capacities?
In engine service, firing and locomotive engineer and
foreman of engines.
Q. What are your duties in that capacity Y
A. As road foreman of engines to supervise the handling
and care of engines in my territory.
·
Q. How long did you say you had been in the service Y _
A. Thirty years.
Q. One of the jurors asked a question I will ask you: Are
you familiar with operations on the yard there~
A. Yes, sir.
Q. In taking engines by hostlers, what is meant
page 139 ~ by that?
A. ~f'he hostler is a man held responsible for
the care of handling engines in terminals, handling engines.
to the yards from shops and from yards to the shops.
Q. The engineer after he gets there gives the engine up,
. doesn't be-the engine~r and fireman?
A. On arrival at terminal the engineer and fireman turn
their engine over to the hostler, who takes charge and delivers it to the round house.
Q. Is anybody with the. hostler?
A. No, sir, only one hostler to an engine.
Q. That is the practice in that yard?
A. The practice in all yards on this railroad and every
other railroad that I am familiar with.
Q. Which side of the engine does the hostler sit on running it?
A. In the same position that the engineer does; ·that is, on
the right hand .side of the engine in the direction the engine
is headed.
Q. That 'vould be on the left hand side of the engine backing?
A. On the left hand side making a backward movement.
Q. Do you know engine #67Y
A. Yes, sir..
Q. What sort of engine is that?
A. That is an old passenger engine, known as an eight
wheel passenger engine, four drivers and double
page 140 ~ engine truck.
Q. It is such an engine as you heard counsel
describe in examining the witnesses ~
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A. Yes, sir.
Q. Did you make any test of engine #67 to see what an
engineer can see looking out of the window when the engine
is running backwards and the hostler sitting on the engi..:
'neer 's side; if so, when?
A. Yes, sir, I made some tests from engine 241.
Q. I mean your first test.
A. I was going to say engine 241, which was engine # 67
at the time of the accident. All the engines on the C. & 0.
have been re-numbered.
Q. Engine 67 is now 241?
A. Engine 67 is now 241 and has been since July, 1925.
Q. I ask you if you made any tests on engine 67, the first
test which you made and when and under what circumstances
did you make it?
A. I made some tests in the early part of June, 1925. I do
not r~call just the day, probably some,vhere around between
the 12th and 18th of June, 1925, at Ronceverte.
Q. Please state the result of your experience in the operation of the engine, sitting on the engineer's side, going backwards, and what was the result as to what he can or cannot
see as to the track in the direction in which the engine is going~

A. At that time Mr. Kean walked down the
page 141 } track (this was on a strajght line) a distance of
400 feet. The engine, 'vith which 've were making these tests, was headed east. My position then was on
the north side of the engine.
The Court: What do you mean by engine headed east Y
Witness: The engine was headed west, and my position
was on the north side of the engine.
The Court: Better get that straight.
Witness: That is straight.
The Court : I mean as far as I am concerned. Go ahead.

•

A. (Continued) In June, 1925, we made some tests on this
same engine. Tests were made then with the engine headed
west on a straight line. Mr. Kean walked down the track a
distance of 400 feet from me on the south side of the track
and didn't come into view at any point between the engine
and 400feet, walking from me. He came across the track and
I observed him 'valking across the track as he neared the
north rail at that time.
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By Mr. Leake:
Q. What distance then did he come into viewY
A. He was 400 feet from me at the time he started across
the trac.k.- He walked back near the north rail and I saw him
at a distance of about 200 feet.
·
.
Q. As I understand, your engine in your experipage 142 ~ ments was headed 'vest, and, therefore, you were
looking east 1
A. Looking east, yes, sir.
Q. And looking as a man would he looking with an engine
backing from the hostler's side'
A. Looking as a man would be looking in the position to
handle an engine.
Q. What position was that~
A. I was sitting in the seat box with my back to the cab
window looking sideways with my hand on the throttle and
in a gripping position, with the elbow bent to open or close
the throttle.
Q. Was your head out of the windowY
A. As far as I could get it out f-rom that position.
Q. The rail, which you said you could see in 400 feet, was
. that the far rail from where you were sitting?
A. Yes, sir, that was the opposite side of the track.
Q. From the way you were looking?
A. Yes, sir.
Q. From the point you 'vere sitting, that was the opposite
side of the track~
A. Yes, sir.
Q. And the distance, you say, 200 feet, where he came into
view, that was the same side of the track that you were on
as the engineer?
A. Yes, sir, on the same side that I was on.
Q. Of course, your engine, as I understand, was
page 143 ~ headed West in these experiments, whereas in
this case it was headed east Y
A. Yes, sir.
Q. ~fr. Hinebaugh, have you made any tests ·recently of
the same engine T
A. Yes, sir.
Q. WhenT
A. Yesterday a week ago.
Q. Was that the same time Col. Duke and ~fr. Sinnott were
there1
A. At the same time CoL Duke and Mr. Sinnott and others •
were there.
0

0
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Q. Had anything been done to the engine as fa-r as the tank
was concerned in the way of changes made in it Y
A. Yes, sir. The side boards, that 'vere of ·wooden construction, that is, built to raise the tank and make it have
more coal space, had been removed and replaced with steel.
It was 16 inch side boards on the tank in June, 19Z:S, 'vhen we
made the tests, and when we made the tests Sunday they
were 10 inch steel instead of 16 inch wooden boards. Th~
10 inch wooden side boards extended six inches higher than
the steel boards now on the tank, and they projected out two
inches further than the steel boards now on the tank. That is,
there were two oak boards 2 x 8 that these side boards were
made of. Now the steel boards on the engine are 3/8 inch by
10.
Q. Did you make any test, in the same posipage 144 } tion you had taken before the engine had been
altered in the repairs that 'vere made on it, to
see what difference that had in what you could see?
A. Yes, sir.
Q. What was it'

Witness: I have got some figures here.
Mr. Leake: You can refresh your mind with them.
A. I will give it correctly, just what we did see. (Referring
to memoranda.)
Q. Which 'vas was the engine headed this time~
A. On this test the engine was headed east.
Q. You were looking 'vest?
A. We were looking west, and of course the rails were
just reversed. We were 9n the south side of the engine now
and in the other position I was on the north side, but the distance would be practically the same.
Q. Straight track?
A. Yes, sir, straight track. With a man standing on the
inside of the south rail-that was on the south side of the·
engine-a man standing on the inside of the south rail. I could
see him 195 feet; in the middle of the track I could see him
268 feet; on the north rail, standing on the north rail, or
.straddling the north rail, I could see him in a distance of 400
feet.
·
Q. Could you see him inside of those distances t
page 145 ~ A. No, sir, not visible inside of those distances.
A man lying in the track 'vith his feet projecting
over the south rail, I saw him at a distance of 217: feet. II
could only see his feet and I could not have been positive then
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as to what the object was. I had considerable advantage in
getting a view on the north rail this time that I did not have
in June, 1925. At 400 feet in 1925 I could get no view of the
opposite rail at all, at a distance of 400 feet; After the tank
had been modernized I could see the north rail a.t a distance
of 400 feet.
Q. What was that due to?.
A. To removing· the side boards, that gave a better view of
the north side, or the opposite side of the track.
Q. Have you any idea why that was done, the removal of
tho.se side boards~
A. The construction of all tanks had been changed and
everything on the locomotive from wood has been changed to
steel, even the coal gates, to make a support, or for a safety
movement. It came up first as a safety suggestion to provide protection for the engineer and fireman against the
dumping of coal in case of accident. Wood would give way
and dump coal on them and steel offered more· support in'
. case of accident.
Q. That is why the changes were made?
A. That is why changes have been made in engines that
had wood side boards on them.
Q. You heard Col. Duke's testimony about what
page 146 ~ he could see in several positions that he. stated
that he occupied on the same day that you were
up there. Was he in the cab with you~
A. Ye.s, sir.
Q. What 'vas the differenc-e between his position and yours,
if any?
·
A. Col. Duke took a position 'vhich it was impossible to operate a locomotive from. I called his attention to it several
times; in fact, I asked him to open the throttle, and he said
"To do that, I have got to pull myself back in the cab". He
had to pull himself back in the cab before he could handle the
throttle. He took a strained position no man could operate
.a locomotive from to get his views.
Q. Both of them~ ·
A. Both of them.
Q. He stated two views, one when he was looking out, and
the second 'vas 'vhen he was leaning on his elbow with his
head out of the window.
A. He couldn't operate a locomotive under either of them.
Q. He could not?
A. He could not.
Q. Can you say a.s to whether in the position you occu-
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pied, a man occupying a locomotive could lean further out
than you have stated and still. operate his engine?
A. Not to operate the locomotive. My arms
page 147 } are as long as the average man's arms. I am just
about six feet tall, and I gripped the throttle and
took a position to handle the locomotive and looked just as
far as I could look.
Q. It has been testified that there was a curve in the track
(the engineer. testified, and I suppose you heard his testimony), at a distance I think which he stated (I don't recall)
from the point indicated as the point of the accident. Can
you say what effect that curve has as· to the vieiW of a: man
sitting in the engine upon the engineer's box, the engine
backing going west through this ·yard?
A. The .curve would be against the man handling the engine. It would be impossible for him to see anything in the
distance of the tank until he had gotten out of the curve.
Q. Why?
A. Because the tank would be between him and the track.
lie could see no part of the track with the tank in the curve.
Q. When would he get in a position where he could see~
A. After the tank would pass the frog or get out of the
curve ; after the tank would leave the curve and come on the
straight track-the entire tank.
Q. About what distance would that be from the frog before
the tank w:ould get straightened out?
A. These tanks are 24 feet long.
Q. It would have to be 24 feet 'vest of the frog
page 148 ~ before he could see the track at all?
A. The tank would have to be 24 feet west of
the frog before be could get a vie'v of the track.
Q. Whatever view he would get is according to the statements which you have already testified to, which were made
on a straight track?
A. Yes, sir.
Q. Do you happen to know anything about a water
spigot-The plaintiff testified there was a water spigot beside
this water ping indicated on this map near the point of the
accident and states he was going there to get water at the
time that he states he was injured, which was in 1923The Court: At this point we will take a recess until half
past three.
Note: At 2 P.

~I.

a recess was taken until 3:30 P. M., at
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which latter time the examination of the witness 'vas resumed as follows:
Q. (Continued) \Vns there any such spigot there at that
'
A. No, sir, no spigot anywhere in the vicinity of this water
column as indicated on this map.
Q. You mean the column near the point of accident!
A. The column near the point of the accident,.
page 149 r yes, sir. The only spigot in that vicinity any'vhere that wat~r could be gotten out of is north
of this ladder track some 200 feet east of this water column.
Q. Will you kindly indicate on that map where that spigot
was? Just mark it there.
A. The spigot was right here. (Marking on map.)

time~

Mr.- Leake: I desire to introduce that map that he has
marked that point on.
Note: Map filed and marked "Ex. Hinebaugh #1".
(See manns(·ript fer l,Iueprint)
Mr. Leake: Mark with a cross mark so it can be seen.
Note: Witness indicated with cross mark on map just introduced.
Q. The point indicated by the cross mark is the point?
A. Yes, sir.
Q. Was the. arrangement of the water column in the vicinity of the place where it is indicated on this map the accident happened such that a man could get water from itY
A. No, sir. The construction of the water column was a
base pipe and line that carries the water from the tank to the
column, and then a stand pipe. The stand pipe happens to
be on that column 14 feet high, and the valve
page 150 ~ for this stand pipe is at the bottom of the stand.
pipe, w·hich is located four feet below the surface
of the ground. The lever that connects to the valve is a horizontal lever rnning parallel with the spout on top of the stand
pipe. There is no way on earth a man can reach the lever
to open the valve in the ground except to get up on the tank
or ladder or something that he can reach the top of the spout
on top of the stand pipe.
Q. There was no spigot attached to it at that time~
A. No spigot attached to any water column. The stand
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pipes don't have pressure in them except when the engines .
are taking water. They have an automatic drain and tha.t
drains the stand pipe as sonn as the valve is closed to prevent freezing of the stand pipe. There is no water at any
time around the water column.except four feet under ground
only when an engine is taking water.
Q. Has there been any change made in this column there
since 1923?
A. No, sir, no change at all. The same column there at
that" date and is still in operation to-day.
Q. When you made the tests in 1925 with the engine, which
you have testified to, 'vas the engine in the same condition it
was in at the time of the accident as far as its attachments,
etc., 'vere concerned, and the tender Y
A. No, sir. The tank had been changed.
Q. That was 1926. I am talking about the first
page 151 } test.
A. Oh, yes, sir, the tank was the same shape it
'vas when I made the first test as it 'vas at the time of the
accident. There had been no change made in it; but, to correctly speak, the changes were made in the tank July 25th,
1925.
1\Ir. Leake: I think at this point I should state I move to
exclude the evidence of Col. Duke on the ground that it is of
no probative value for the reason that such changes have been
made in the construction of the engine and tender that the
evidence does not tend to show what could have been seen
before those changes were made.
The Court: Objection overruled.
~fr. Leake: A second ground is it developed from the ev:idence of this witness that Col. Duke's position on the engine
was such he could not operate the engine in that positio:n.
~he Court: Objection overruled, I leave that to the jury.
~~r. L-eake : We except.
CROSS EXAMINATION.
page 152}
By l\fr. Sinnott:
Q. I believe you .stated that you were road foreman of engines1
·A. Ye.s, sir.
Q. Have charge of engines ip. the yard there ~
A. Yes, sir.
Q. Were you around there the day this man got his feet
cut off!-
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A. No, sir, I wasn't road foreman at that time.
Q. What were you at that time Y
A. Engineer.
Q. Were you 'vorking in these yards at that timet
A. No, sir. I was on main line service.
Q. Did you go into those yards f
A. Yes, sir, ran into them.
Q. How often~
,
A. Every day.
Q. Go in every dayY
A. Ues, sir. I was running between Charlottesville and
Clifton Forge on a passenger run.
Q. Do you recall whether Brooks-Calloway was working
then in the yards there?
A. Yes, sir.
Q. Did you ever see men working there?
page 153 ~ A. I have frequently seen them working there,
frequently been to the works where they were
working.
Q. They were working in various parts of the yard, didn't
they~

A. No, sir. The principal part of their work '1laS at the
north side. They did their excava.ting at the north side of
what is known a.s the classification yard and built a new yard
directly west. They, however, did do some work on the south
side of the old classification yard; that is, they cut a track
in back of the freight depot and ha.uled dirt through a crossever across both the .main , line and around the lead and
dumped it on the track known as the mud track we now use
as a tool car track.
Q. That was on the south side of the yard f
A. Yes, sir, on the soutl,l side of the yard.
Q. Do you know where the Brooks-Calloway camp was f
A. Yes, sir.
Q. Which direction was it from that mud trackY
A. It was north.
Q. North and west f
A. Northwest.
Q. Men going to their work, the Brooks-Calloway men,
crossed those yards, didn't they ~
A. What men were engaged working on the
page 154 ~ mud track would.
Q. Others working in that vicinity also went
on the south side· of the ya.rd, didn't they f
,
A. Not the ones working with the shovel. They were
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working 011 the north side of the yard, but on the north side
of the west-bound track.
'
Q. Ho,v many tracks were there to the north of where these
other men worked 1 Were they working on the extreme edge
of the yard?
A. Yes, sir, on the extreme edge of the yarcl
Q. You have seen Brooks-Calloway men in those yards
there~

A. Yes, sir, I have seen them in those yards.
Q. They 'vere liable to be there at any time of day, weren't
they!
A. No, sir. Their work didn't take them in the yard at any
time of day.
Q. What time of day did it take them in there?
A. They usually went to .work in the morning and then
they would leave 'vork and go to lunch and return to work
and return from work in the afternoon. This mud track that
'vas being built 'vas . directly opposite where they got their
engine on the out-going trip.
Q. That was at the south side of the yard 7
. A. Yes, sir.
Q. Brooks-Calloway camp was north and west
·page 155 ~ of the yard f
A. Northwest of the yard.
Q. In this engine, you say, what 'vere the changes that
had been made since this accident~
A. The wooden coal boards had been replaced with steel.
Q. The first difference is the wooden coal boards had been
replaced with steel¥
A. Yes, sir. It is a lower height. It has lo,vered the height
of the coal boards and also lessened the width of the tankt.
Q. What you have just stated only applies to the h~ight of
the tank?
A. To the height and width.
Q. In other word~, it makes the tank higher Y
A. Yes, sir.
Q. Ho'v much wider~
A. Approximately two inches.
Q. Don't you kno'v that two inches on the side of the tank
'vould not at all interefere with the view of a person out of
. the engine do'vn the side of the tank¥
A. It might not with a man who is not familiar with the
operation of a tank.
Q. How about a good, experienced engineer, who has been
running an engine thirty years Y Would it interfere with him,
do you think Y

I
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A. Very much. I took a view off the same
tank before it was changed and afterwards.
Q. Please tell the jury in what way the change
in that tank would interfere with the operator's vision down
the side .of the tank~
·
A. It prevents you from seeing the center, or north. side,
or opposite side of that track as early as you would with
the boards removed.
Q. There was then only two inches?
A. Yes, sir.
Q. Why didn't you put that engine in the same condition
it was at the time of the accident when we inspected it last
Sunday?
.
A. I don't have charge of changing the design of engines.
That is under the supervision of the Superintendent of ~Iotive
Po~~
·
Q. Wasn't it a very simple thing 1 You 'Went sent out there
to be present at this inspection 7
A. I was requested to be present, yes, sir.
Q. vVasn 't it stated there then at that time by you tha.t it
· would have been a very simple thing to have this projection
put there like it was at the time of this accident?
A. No, sir. Some of them suggested we get a board and
put up there. I opposed it. I told them we couldn't accurately get at it unless we rebuilt the engine just
page 157 ~ as it was. That would necessitate bringing it
to Clifton Forge shops to rebuild it.
·
.

page 156

~

By the Court:
_
Q. You say it has been changed?
A. Yes, sir.
Q. t>id you see the engine before it was changed Y
A. Yes, sir.
Q. And after it was changed Y
A. Yes, sir.
Q. Were you present when the change was made?
A. No, sir. It was made in Clifton Forge shops.
By Mr. Sinnott :
Q. All you had to do was to put a piece of board up there,
wasn't it, the size of the board that had been there originally?
A. No, sir. To put the engine back and tank back as· it
was before you would have to rivet your. brackets b3:ck to
the tank where they were. In changing, you know, the bracket
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had been removed. That was three inches by one inch iron
strips that had been riveted on the side of the tank to support those wooden boards. Everything else would have to
be put back as they were and the boards put up as they
were before.
Q. What did you tell Col. Duke when he s11ggested putting
that thing back there? What did you tell him~
A. I don't remember. Col. Duke suggested we
page 158 } put it back there.
Q. As I understand by your statement, with
the engine at the time of this accident you eould not get
as good a view of the track as close to the end of the tank as
you can no,v?
·
A. No, sir.
Q. In 'vhat distance, sitting in that cab and looking out
of the window, can you f?ee a man between those tracks now?
A. (Referring to memorandum.) This is actual measurement: 268 feet in the middle of the track.
Q. And then at the time before the engine 'tas changed?
A. You couldn't have seen him under 400 feet. Now,
actual test was made. 1\ir. Kean didn't come into my vision
until after he passed the eenter of the track at 400 feet. ·
Q. That is on an absolutely straight track?
A. Yes, sir.
Q. You mean to tell the jury, coming down a straight track,
backing the engine with the tank attached to it, that it was
400 feet before you could get a view down that track?
A. Before you can see the middle or opposite side of the
track.
Q. How about the rail, the south rail?
A. As I said before, I saw the south rnil at 200 feet.
Q. In operating the engine along that track there through
this yard, backing down there; it was 200 feet befote you
could see the south rail?
A. Yes, sir.
page 159 ~ Q. Ho'v many feet before you could see the
center of the track?
"\Vitness: Under the present design o£ the engine?
Mr. Sinnott: Before you changed the engine.
A. Four hundred feet.
Q. Would yon operate an engine like that through those
yards where men were worldng every day i
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Mr. Leake: I object to the question.
The Court : 0 bj ection overruled.
Mr. Leake: I except.
By Mr. Sinnott:
Q. And was that engine being operated through those

y~rds

in that mannerY
A. Yes, sir.
Q. Did they have a lookout on itf
A. No, sir.
Q. How would you avoid dangerMr. Leake: We object.
The Court: Objection overruled.
Mr. Leake: On the ground that they are not required
to have a lookout.
The Court: That may be. I will give an instruction,
but I will allow him to answer the question.
Mr. Leake : I except.
page 160

~

By Mr. Sinnott:

Q. If there was anything on the track how
would you avoid running into it under those conditions Y
Mr. Leake: I object to the line of evidence. .
The Court: Objection over-ruled.
Mr. Leake : I except.
A. You would have to depend on the inan who was handling
the engine.
Q. But to do whatf
,A. To protect himself the best he could.
-Q. How could he protect himself?
A. Within just such view as he would have.
Q. The nearest view he would have would be 200 feet Y
A. Yes, sir.
Mr. Leake: I object to all that evidence.
The Court: All the objections are over-ruled.
Mr. Leake : Exception.
By Mr. Sinnott:
Q~ Will you demonstrate to the jury in just what position
you were sitting when you operated that engine over there
and made that test last Sunday a week agof
.
.

-
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A ..Yes, sir. This will represent the back part
of the cab. (Indicating.) There is the side of'
the cab. Say, there is an upright piece coming
up here and one here. I 'vas sitting on the seat box in this
position with my feet out right by the boiler head, my right
foot against the boiler head. I was looking out the side
of the cab in this position in a position to operate the throttle, the most convenient position a man can get in to operate
an engine backwards.
Q. Could you have leaned further out 7
A. Not and operate the engine.
·Q. WbyY
A. Because I couldn't reach the throttle or brake valve
to open or close it.
Q. Couldn't reach the throttle ¥
A. The brake valve.
.
Q. Didn't you see Col Duke sit there with his hand on the
throttle?
A. I certainly did.
Q. When he testified tha.t he could see within 40 feet of
that engine?
A. Yes, sir. I asked him to open the throttle, too.
Q. He had his hand on it, didn't he?
A. Yes, sir; but I asked him to open it, and what did he do 7
He pulled llimself back in the window to do that.
Q. How far would you have to pull yourself
page 162 ~ back in there to operate it?
A. He lost all vision of the track when he did
it.
Q. But he had his hand on the throttle?
A. Had his :fi~1ger tips touching the throttle, not in a position to handle it at all.
Q. lie could lean back in there and work the throttle
though?
A. He ·could lean back; then he would lose all sight of the
object he was looking for. ·
Q. Will you explain this to me, Mr. Hinebaugh: What
is the occasion for having your hand on the throttle if you
can't see down the track?
A. What would be the occasion to see down the track if
you couldn't operate the locomotive?
Q. Suppose you leaned out of the window and had your
hand off the throttle and saw an object on the track 100
feet away, what would you do then~
A. I would shut the engine off with the brake.
page 161

~
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Q. How long would it take you to do thatf
A. Time it 'vould take to shut the engine off.
Q. Instantaneously almost?
A. Certainly. If I was operating it, I can get back in a
position to shut it off.
Q. If you were in the engine cab leaning out and had
your hand off the throttle so you could see .on the track
and. you saw an object 100 feet away, what would
page 163 ~ you have to do to stop it?
A. Would have to straighten yourself up and
reach for your throttle.
Q. How: far would you have to reach?
A. If yon had your hand off of it, you would have to hunt
for it.
Q. An experienced engineer usually knows where it is,
don't he?
A. He knows in the neighborhood of where it is.
Q. You made the statement on direct examination that the
custom of railroads you knew was to have hostlers operate
these engines through these yards?
A. That is to relieve the hlcoming engines and take them
to the round house, where they are cared for, and. to bring
out outgoing engines from the round house for outgoing
crews.
Q. You say that is the custom of all railroads a:round here 1
A. ·Yes, sir.
Q. As a matter of fact, are you sure of that?
A. All the roads I am familiar with.
Q. How many are you familiar with?
A. I have read the contracts with a good many roads.
Q. What railroads operate that 'vay ~
A. Virginian, Norfolk & Western, B. & 0., Pennsylvania
and Southern.
Q. How about the Atlantic Coast Line¥
page 164 ~ A. Atlantic Coast Line on a majority of the
yards.
Q. How about the R., F. & P.
A. I don't lmow.
Q. How about the Southern 7
A. The Southern hostles With one man.
Q. Who is not a regular engineer f
A. No, sir, he is not aregular engineer.
Q. Under what conditions, if any, do you have a lool{out
on that engine or tank Y
.
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Mr. Leake: I object.
The Court: Objection over-ruled.
Mr. Leake: I note an exception on the ground that they
don't have to have a lookout.
The Court: That may be true. That will be determined
upon all the evidence introduced and upon the instructions of
the court.
A. They have only one point on the C. & 0. 'vhere we do
have a lookout; that is, the hostler has a helper, and that
is at Huntington, W.Va., and that man takes passenger trains
from the passenger station to the coach yard, a distance of
three miles, with a hostler and hostler's helper. He will
take two engines and as many as twenty cars at one time.
That is the only occasi.on 've require a helper with
page 165 ~ the hostler in any way, where they are handling
cars from the passenger station to the yard.
By ~Ir. Sinnott:
Q. Why do you have him then T
A. In order to give him a man. to get signals to him, because he backs those cars out.
Q. To get signals to him?
A. Yes, sir, because he is backing the cars out.
~Ir. Leake: I object to all this evidence and note an ex, ception.
The Court: Objection to all is over-ruled.

By 1Yir. Sinnott :
Q. The occasion for having a hostler there under those
circumstances is whatt He can give signals to the engineer
of whatY
A. Signal the engineer and handle switches for him.
Q. Signal to him for what 1
A. To let him know that he has the switches lined up. You
handle an engine from the passenger station to the Huntington coach yard, you are passing through the yard and a man
'vill have to handle as many as twenty switches. It would
take a hostler three hours to go through there if he had to
handle those switches.
·
Q. Do they also use him in order to give the
page 166 ~ engineer signals when the engineer· can't see t
A. He gives him the signals for lining switches
up. That is the only signal he is required to give, and gives

.
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the 'signal to stop· when the switch is against him, but no
helper is required or ·any kind- of a lookout for a hostler in
the yards of the C. & 0. where they handle engines from
yards to shops or shops to yards.
Q. If a man were running an engine, backing, with a tender attached to it, through a yard where from 125 to 150
men were working in those yards, do you think he could safely
operate it through there Y
Mr. Leake: We object.
The Court: Objection sustained.
Mr. Sinnott: I withdraw the question.
Q. That water spigot you mention, where is that in reference to that mud track 7
A. It is across the ingoing and on tcoming lead tracks
from the round house.
Q. Is that north of the mud track?
A. Yes, sir.
..
Q. If you went from the mud tra-ck to that spigot, you
would have to cross over some tracks to the north?
A. Yes, sir.·
·
page 167 ~ Q. How many?
A. If he had gone down the mud track directly
opposite the spigot he \vould only have to cross· two.
Q.. If he didn't go directly opposite Y
A. He would cross five.
Q. What direction did you say it is from the point of clearance .as shown on that map?
A. That would be merely guess-work on my part.. I never
made any measurements of that, but it is a distance·of some~
thing like 200 feet from this water column to where this
spigot is located, and £rom the appearance of this map here
the clearance point of the mud track would be approximately
fifty feet west of the mud column, between fifty. and sixty
feet.
Q. I .am talking about the place where they got water from.
Where is that in reference to the clearance place on the mncl
track?
·
A. It is directly to the north of the ladder track.
Q. North of the mud track?
.
·A. Yes, sir, and also the mud track.
Q. Is it to ·the east of the mud track?
A. Yes, sir.
Q. To the north and to the east~
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A. Yes,; sir, to the north a~d ,to. t4~ east. From the loq~.~
of this map it ·would be ~oinething like 250 feet from the
point of clearance on the mud track to where
page 168 } the spigot is located.
Q. You testified in. this case when it was tried
before, didn't you Y
A. Yes, sir.
Q. Did you say a word at that time about there being no
spigot over there by this water column near where this man
was found.?
A. There was some discussion, I recall, about water spigots
at that time. I think the question 'vas asked, was there a
water spigot in there at that time.
Q. What did you say!
A. I said there was none near that column. The same
spigot that is in there now was in . there then. I am not
sure that is what the discussion was on the water spigot.
Q. I will ask you if you did not testify at length in the
trial of this case before and if you ever made any meP.tion
of any water spigot one way or the other Y
A. I don't recall.
Q. you don't recall'
A. No, sir.
. ~
Q. When did you :first discover there wasn't any water
spigot there at the water col~In.n T
A. I have always known there was none there.
Q. And didn't say a word. apq~t it before?
A. It wasn't any question came up as to the
·
page 169 ~ 'vater spigot t~ mylmowledge before. ..
Q. Didn't yon hear J\!Ir. P~lmer testify in the
trial before that he went over there to get water?
A. No, sir, I didn't hear. the testimony of the plaintiff
before.
Q. How many places in that yard where. the men get water,
di&inking water?
·
A. I can't begin to name them.
Q. About how many?
A. Oh, I don't kno,v. I expect there. is probably a d9z~n:
Q. Scattered through the yards?
.
·
A. Yes, sir.
.
Q. There isn't any between that mud track and the river,
is there~
.·
A. No, sir.
·
··
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RE-DIRECT EXAMINATION.

By Mr. Leake:
Q. How many men we~e working on the mud track, do you
know?
·
.
A. I couldn't say positively; I never noticed; only a small
gang of men. They had j:ust about enough to handle the
track. ·
. ·
Q. Just about how ·m.any? ·
A. I don't think tl~at I ever. saw over eight or ten there
at one time.
· ··
·~ ·By the Court:
page 170

~

''

\

•.

r

'

Q. Do yo11 Imow?
A. I state positively I never saw more than
eight at any··one· ti~e~ · ·.

By Mr. Leake:
Q. People you saw cros~ing and returning at times were
people going to and coming from work, you testify toY
A. Yes, sir.
,
Q. I understand M.r. Palmer was doing neither one when
he was injured, but he .~Iaims to have been getting water at
this water column. Did yon ever see anybody there getting
water?
A. No, sir; only .ta~ing,water on engines, that is all .
. Q. I mean of Brooks-Galloway employees?
A. No~ sir. .
..
Q. Y~11 sa'id th~y couldn't get water there f
A. N9 way to..~et it there.
RE-CROSS EXAMINATION .

.By·Mr: Sinnott:
Q. Have you seen Brooks-Calloway men or other men •in
the vicinity of that water column, haven't you, crossing those
tracks?
·····A. I have seen Brooks-Calloway men going-I was on a
.run that 'vent out of Clifton Forge at 5 :30 P. M. The fall of
the year it began to get dark They were wuitting 'vork about
~tlte-time I prepared my engine for the out-going trip. I have
seen men that were working over there on that mud track
leave there in the evening going to' camp. That
page 171 } 'vould be about the only occasion I would ever
have to see them.
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Q. They would 'valk north across those tracks?
A. Yes, sir.
Q. Did you know the operator of this engine involved in
this accident?
.
A. I lmew him, knew him by name.
Q. Coloreq man, wasn't he ~
A. He was a colored man.
Witness stood aside.
page 172

r

C .. H. DENTlVIYER,
a witness on behalf of the defendant, being :first
duly sworn, testi~ed as follo,vs :

EXAMINATION IN CI-IIEF.
By ~Ir. Leake:
Q. What is your business?
A. Assistant Division Engineer.
Q. c. & 0.1
A. Yes, sir.
Q. What Division?
A. Clifton Forge.
Q. How long have you been there 1
A. Clifton Forge, two years.
Q. You were not there at the time of this accident in 1923 7
A. No, sir.
··
Q. Were you present at some tests made by ~fr. I-Iinebaugh
recently?
A. Yes, sir.
Q. That 'vas when Col. Duke was there 1
A. Yes, sir, Sunday, the 13th of June.
Q. A little over a. week ago?
A. Week ago yesterday.
Q. You don't kno'v whet11er there had been changes in the
engine or not of your own knowledge?
A. Only from information.
page 173 } Q. With the condition that the engine was then
in, and the tank, did you verify, or make yourself any experiments as to what could ·be seen by the engineer sitting in the position the engineer would be sitting
in backing the engine?
A. Yes, sir.
··
·
Q. What did you find in that respect' Within what distance could you see~ \Vhat 'vas the distance that you :first
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l1ad sight of a man, we will say, on the north track, opposite
track to the track over which the engineer would be sitting
on his engine-on the north ra).l?
A. Four hundred and .fifty feet.
Q. What could he see on the .south rail?
A. 205 feet I could see.
Q. 'Vhat position were you in when you made those tests T
A. I was then sitting in such position as a man sits in
handling an engine.
Q. Suppose you show the position you were in.
A. For instance, this was the ledge of the seat box window of the engine headed in this direction. (Indicating.)
By the Court:
·Q. Which is the head of the engine?
A. The engine up that way (Indicating), the rear in that
direction. I sat with this leg crossed there and my hand on
the throttle in such a position, if the throt'tle were open, I
could shut it off, and resting on this elbow, lookpage 174 ~ ing back in tl1is position, ·with my head bent over.
By Mr. Leake:
·Q. Captain Hinebaugh made some tests?
A. Yes. sir.
·
Q. Did he lean further out than you did?
A. His body may have been projecting out further, but
he didn't make any effort to lean out further. It 'vas just
a natural position.
Q. That is, a man of your arm length, that is what you
could seef
A. Arm length 'vas a determining factor in ho'v far I
could see.
~· That is what you could see from the position you have
just stated you assuiD:ed, having your hand on the throttle
so you could operate it f
A. In a position I could shut it off.
Q. What is the degree of that curve in that track?
The Court: From where T
Ivir. Leake: At Clifton Forge. The track that runs just
south of the water plug.
A. Twelve degrees.
By :hfr. Leake :
Q. The curve straightens out somewhere about the frog,.
does it notY
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W~

Palmer.

A. Yes, sir-twelve degrees~
Q. Twelve degree curve approaching the
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frog~

A. Yes, sir, from point of switch to point of
frog.
~ir. Leake: I think that has been· shown to be 67 feet.
Witness: Sixty-seven feet from point of switch fo point
of frog.

Q. Do you kno\v what effect a curve would have upon the
sight of a man running an engine backwards'
A. Yes, sir.
. Q. What effect does it have f
A. The tank or tender would be between the engineer's
line of vision and the straight line to which the engine was
approaching.
Q. Could he see the track until the engine straightened out?
A. No, sir.
CROSS EXlliiNATION.
By ~Ir. Sinnott:
·Q. Are you absolutely certain an engineer going down that
track couldn't see anything at all, going on down the track,
backing down?
A. Not until both trucks of the tender cleared the frog
and the tender straightened out.
Q. liow far is it from the frog to the water plug at which
this man was hurt-the frog on the switch immediately east
of the 'vater plug to the water plug 'vhere he wa.s hurt?
A. One hundred and eighteen feet.
page_ 176 } Q. \Vhen it got beyond the frog, the two trucks
got beyond the frog, it would straighten out at
that time?
A. Yes, sir, that minus 24, the length of the tender.
Q. Then it is absolutely straight track from then on?
A. Yes, sir.
Q. Did you, in looking out that engine, make any observation leaning out as far as you could?
A. I could have stretched further out but I \Vould not
have been in any position for operating an engine, to stop an
engine.
Q. Why?
A. Because I \vould not have had my hand on the throttle.
Q. You could put your hand back on the throttle, couldn't
you?

184

Supreme Court of Appeals of Virginia.
1

A. It would not have been in a natural position to control
the engine.
Q. Yon mean to say yon could not have leaned further out
and still had your hand on the throttle f
A. No, sir.
Q. You saw Col. Duke do it, didn't you?
A. I clon 't believe he could have shut the engine off in
the position he 'vas in.
Q. lie had his hand grasping around the throttle, didn't
hef
A. Not entirely around it. He had his baud resting on it
but not around it. TI1ere 'vas not enough room for him to
flex his arm and shut the throttle off.
page 177 ~ Q. You undertake to say that when he. made
. t11at test he didn't have his hand entirely around
that throttle handle f
A. No, sir; he had his hand resting on the throttle handle.
Q. If his hand had been resting on the t:hrottle what 'vould
he have to do to stop the engine?
A. He would have to unloosen the latch and still l1ave ·
enough movement in his arm to flex it and shut the throttle
off.
Q. In other words, if he had been leaning further out of the
window than you leaned, all he would have to do 'vould be
to lean forward; isn't that correct?
A. He couldn't have gotten forward.
Q. How· much further 'vas he leaning ont than you f Did
you notice that f
A. I didn't have any way.
Q. Much furtherf
A. Yes, sir. Yes, sir. One reason is l1e is a larger man than
I am.
Q. What he would have to do, he would have to get in the
position you were in to have stopped the engine, 'vouldn 't heto operate the engine f
A. Yes, sir.
Q. Then he 'vould have to go from that position to vour
position?
·
A. Yes, sir.
Witness stood aside.
page 178 ~

"J. L. TATE,
a witness on behalf of the defendant, being first
duly sworn, testified as follows:
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EXAJviiNATION IN CHIEF.

By Jvir. Leake:
Q. What is your business?
A. Hostler.
Q. For the C. & 0. f
A. Yes, sir.
Q. Do you kno"r who 'vas operating, on November 2nd,
1923, the engine #67 that struck l\1r. Palmer, or injured him?
A. The hostler was named "\Varner Pendleton.
Q. He is a colored man!
A. Yes, sir.
Q. Is he living or dead?
A. He is dead now.
Q. 1\tfr. Palmer testified there was a spigot, which he says
was attached to or practically at the ·water colu1nn there,
which appears on this map to be a short distance w·est of the
red spot which is indicated as the point of accident on this
map. Was there any such spigot there?
A. I don't know of any spigot around that 'vater column
where you could get a drink of water from at all, and I was
the1·e when the column was put up, and I don't know of any
there. ·
Q. Is there any there now?
page 179 ~ A. No, sir.
Q. lias there been any change made in it?
A. No, sir.
Q. Did you see l\Ir. Palmer that morning?
A. I might have seen the man working but I didn't know
him.
Q. Do you know where he "Tas lying when you went there 1
A. I saw him lying there after it 'vas over.
Q. Will you look at that 1nap? There is an indication on
there. I want to see whether that indicates where you saw
him lying when you got there or not-the red spot on there.
A. It was right west of this red spot, between the red
spot-west of the red spot.
Q. Where was he lying?
A. That is where he was lying when I saw him.
Q. That was some time after the accident~
A. Just a few minutes afterwards.
Q. That was east of the water column 1
A. Yes, sir.

Supreme Court of Appeals· of Virginia ..

186

CROSS EXAMINATION.
By :1\ir. ~lay:
Q. Did you hear 1\Ir. Palmer ask somebody to knock him
in the head with a stick when he was on the gro·und ~
A. No, sir, I did not.
Witness stood aside.
page 180

~

Note: By agreement of counsel, tl1e. following
testimony of the 'vitness, W. P.. Stonecypher,
taken at the last trial of this case, was here read to the jury
as evidence on behalf of the defendant, to have the same
force and effect as if tl1e witness were present and so testifying:

W. P. STONECYPHER,
a witness on behalf of the defendant, being first duly sworn,
testified as follows :
EXAMINATION IN CHIEF. ·
Bv 1\fr. D. H. Leake:
· Q. Where do you live?
A. Opelika, Ala.
Q. Were you en1ployed by Brooks-Calloway Company, who
had a contract with the C. & 0. at Clifton; Forge, at the time
1\{r. Palmer was injured 1
A. Yes, sir.
Q. What was your business then?
A. Dump foreman.
Q. Do you kno'v 'vhere Palmer was 'vorking, what his
duties were -at that time?
A. Yes, sir.
.
Q. Where were they?
page 181 ~ A. On the dump.
Q. Where was the dump~ Ifere is a map, 'vhich
was introduced in evidence, of the yard there.
A. Over here on this mud track.
Q. What was being done over there?
A. ·we were dumping 'vaste dirt next to the river.
Q. Where did that dirt come from~
A. Freight depot.
Q. Where they w·ere making an excavation Y
A. Yes, sir.
·
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Q. They were dumping dirt over there for what purpose Y
A. I don't know, sir; just waste dirt, I suppose.
Q. Palmer \Vas \Vorking there?
A. Yes, sir.
Q. What were his duties ~
A. He \Vas supposed to do anything to do ori the dump.
Q. What did that consist off
A. Knoeldng chains, rumung the jack and shoveL
Q. How about.ears?
A. Turning cars over.
Q. And dumping the dirt 7
A. Yes, sir.
Q. Did you see Palmer at any time before the accident!
A. I seen him going across there.
Q. Which way \vas he going 7
page 182 ~ A. Over to this water plug.
Q. From which direction?
A. From the dump.
Q. Where were you?
A. Over on the dump.
Q. Where was the train, the dirt train?
A. Just left there, gone back to the depot.
Q. Where was Palmer the last time you saw him before
he was hurt?
A. He was around there with the other men the last time
I sa\V him until I saw him going across the track.
Q. Which track, do you know?
A. I don't know, sir. Across the track over towards where
the fire \Vas.
Q. Was there a fire there 7
A. Yes, sir.
.
Q. Where was that~
A. Close to the water stand.
Q. How far from the water ·stand?
A. About twenty feet I think.
Q. He \vas going in that direction?
A. Yes, sir.
The Court: I didn't catch where you were.
"\Vitness: I was over on the dump.
- The Court: Where is that? Take that map
page 183 ~ and point out.
Witness: Over on the mud track, the last track
from the liver.
The Court: Whereabouts on the mud track?
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By -~fr. D. H. Leake:
·
Q. Do you ·see that place called "Clearance"? How near
were you from that?
.
A. I was about 200 feet from the switch, I expect.
Q. West of the switch 7
A. Yes, sir.
.
·
Q. Palmer was the last time you saw him where T
A. Going across to the fire.
Q. Going across the tracks towards the fire t
A. Yes,- sir.
Q. Then when did you next see him 1
A. The time-keeper came along and asked me about the
men. I said, ''Some gone to the fire and some down the
track''. He said:Nir. Sinnott: I object to what the time-keeper said.
The Court: Objection sustained.
By }!r. D. H. Leake:
Q. When did you next see Palmer after the time-keeper
came there? After you talked to him, what did you see
next~·

A. Saw Palmer sitting up over there.
Q. Sitting up where?
page 184 ~ A. By the fire, and he fell back and holloed,
and I went over there and found him and asked
him how this happened, and he said he was standing by the
fire and the train ran over him.
Q. Said he was standing by the fire and the train ran over
himT
A. Yes, sir.
Q. Did Mr. Palmer say anything about having fallen across
the tracks, or stumbled and fallen down, being dazed and trying to get off the track?
A. No, sir.
.
Q. Was that the only statement he made to you, that he
was standing by the fire and the train hit him!
A. Train ran over him.
By the Court:
Q. Were you the first person to get there?
A. Yes, sir.
Q. Tell the jury 'vhere you found him if you can tell~
A. I found him right about this red spot ~lose to the water
plug.

\
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By 1\IIr. D. H. Leake:
Q. Red spot on the mapY
A. Yes, sir.
Q. Was he between the track or 'vas he between the rails
of a track?
A. He was behveen the two tracks.
Q. Between the two tracks?
page 185 r A. Yes, sir.
Q. Was he sitting downY
A. He was lying down when I got over there.
Q. Which way was he lying?
A. With his head towards the east, towards the depot.
Q. IIis feet were towards the west?
A. Yes, sir.
Q. Between the two tracks Y·
A. Yes, sir.
By the Court:
Q. Between which two tracks?
A. Between the same tracks the water plug is between.
By J\ifr. D. H. Leake:
Q. Between the track furthest north and the next one to it
on the ma.p?
A. Yes, sir.
Q. Did you see anything on the tracks to indicate anything as "to an aceident Y
A. I saw a pile of rails lying on the spur track.
By the Court :
Q. Were his foot and leg cut off?
A. Yes, sir.
Q. Where were they?
page 186 r A. Part· of them were lying inside the rail and
the other part on the other side.
Q. Inside of 'vhat rail? Explain to the jury as far as you
can when you picked him up where his body was~
A. Body was lying hetw·een those two tracks.
Q. Go over to the jury and show· which two tracks they
were.
A. These two tracks here the body was, and his feet I think
ov.er in here outside the rail. (Indicating.)
Q. vYhich two tracks 1
A. Body lying here and feet lying over here. (Indicating.)
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By Mr. D. H. Leake:
Q. Feet lying between the track and he was the second track
from the north?
A. Yes, sir, body in here and feet in here. (Indicating.)
Q. Were his feet severed from his body or attached to it?
A. One was and the other w·as attached to it.
Q. Did yon see any blood on the tracks ?
A. Yes, sir.
Q. Where was that?
A.· On the rail.
Q. How far from where he 'vas 7
A. Well, it was ·right at him.

CROSS EXAlVIINATION.
By Mr. Sinnott:
Q. Yon say there was blood on the rail?
A. ·Yes, sir.
page 187 ~ Q. Which rail?
A. The last rail to the track.
Q. North rail?
A. Yes, sir.
Q. And this severed limb that you saw, was it between the
rails of one track or between two tracks?
A. Between the rails the train ran on.
Q. And when you looked up and sa'v him walking over
these tracks, I believe you said he was going towards tl1e water
plug?
A. Yes, sir.
Q. And you said there was a~ fire over there?
A. Yes, sir.
Q. What was the fire used for?
A. I don't kno,v, sir, unless some night hostler had it to
·warm by-night workers or some one.
Q. Was that near the 'vater plug?
A. Pretty close to it.
Q. Yon say when you went over there you found his body
where?
A. Lying between these two tracks with the column between them.
·
. Q. He said something about the fire 1
A. I asked him how did this happen. He said he was standing by the fire and the train ran over him.
Q. Did he say anything about stepping- out of the way of
the dump train over there and being hit by another train!
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A. No, sir.
Q. Did he seem to be suffering?

A. Pretty bad.

Q. Pretty bad Y
A. Yes,. sir.

Q. Was he fairly conscio"'-:ls or "ras he in a dazed condition?
A. He was in a dazed condition.
By Mr. D. H. Leake:
Q. What time-keeper was that that came up there?
A. Mr. Gleason.
Witness stood aside.
page 189

~

JOSEPH BINION,
a witness on behalf of the defendant, being first

duly s'vorn, testified as follows:
EXAJ\IIINATION IN CHIEF.
By Mr. Leake:
·Q. What is your position?
:'! ·
A. Track foreman, C. & 0.
Q. Located at Clifton Forge?
A. Yes, sir.
Q. Were yon there at the time of the accident?
A. No, sir.
Q. Where ·Were you?
A. I was on other duties at the east end of the yard.
Q. There has been talk here about Brooks-Galloway people. Do you know how many men were 'vorking down there
near this point, that is, the B.rooks-Calloway men Y
A. Yes, sir, about eight.
Q. About eight T
A. Yes, sir.
Q. Where 'vere they 'vorking ~
A. What they call tl1e mud track.
Q. Where 'vere the balance of them?
A. The men were working the steam shovel and 'vorking
north of 'the freight depot.
page 190 ~ Q. Wait a.minute. Which way was that?
A. That is east of the mud track.
\~. How far?
A. It is a little better than half a mile.
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Q.
A.
Q.
A.
Q.
part
A.
Q.
A.

Where were the others working!
The others were working the extreme end west.
How far?
An)T'vhere from half a mile to three miles.
At that time the only Brooks-Callo,vay people in this
of the yard 'vere 'vorking ~n the mud track! Yes, sir.
That was about eightY
Yes, sir.
Q. It has been testified by Mr. Palmer that there was a
water spigot at a tank here which is indicated on this map,
a short distance west of the red spot 'vhich is shown as the
point of accident, a 'vater spigot he said the men 'vere in
the habit of getting water from. Was there any such spigot
there at that water plugY
A. No, sir, Iione at this water plug. There is a water spigot
about 200 feet east of that plug.
Q. Where it has been described by ·witnesses Y
A. Yes, sir. It is an old plug I found there ten years ago
and it has not been moved.
Q. Any way a man could get water; any. conpage 191 ~ trivance anybody could get water from at that
place, at that water column Y
_
A. No, sir, no way I ·ever could get any "rtlter from the
water column. The only 'vay 've get water at this place is
at the water spigot 200 feet east.
·

CHOSS EXAMINATION.

By 1\fr. Sinnott:
Q. You say you are track foreman over there~
A. Yes, sir.
Q. You have occasion to go all through these yards Y
A. Yes, sir.
Q. You say there were eight men w·orking on the mud
track¥
· A. Yes, sir.
Q. How many men ''rere working by the steam sl1ovel?
A. I couldn't call right off now, but ·wasn't very many. Not
over, I will say, six.
.
Q. How do you recall there were eight at the mud track
and don't remember how many at the steam shovel?
· A. Because I was in charge of aU the tracks for the C. &
0 .. Raihvay, and I came in contact with all the foremen and
knew this foreman, what men 'vere allowed bim at these
places.

-

-
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Q. Ho'v many men were allowed at the steam shovel?
A. About six men.
Q. How many men were allowed him at the
page 192 ~ extreme west end of the yards 7
A. I couldn't tell you about that. That is out
of my line, bac.k there. They were off my tracks entirely.
Q. That was from a half to three miles 1
A. Yes, sir.
Q. l\{en working all along there T
A. Yes, sir. That is from half a mile west of where this
boy got hurt.
Q. Working all along through those yards there ~
, A .. Yes, sir.
Q. All times of day, wereu 't they Y
A. They 'vere not on the yard. At the time they were on
new grade back the other way.
Q. Connected with the yard, wasn't it1
A. Connected west of the yard, yes, sir.
Q. Those men working· on the mud track and at the steam
shovel were working in the yard, woreu 't they?
. A. People on the mud track were on the south side of the
yard and people ·on the steam shovel w'ere on the north and
west sideQ. They ·were 'vorking there all during the day~
lvlr. Leake: Lot him answer the question.
page 193 ~ By Mr. Sinnott:
Q. How many spigofs were scattered around
there where a fellow could get a drink of water 1
A. Only one spigot at that pLace.
Q. How many spigots in the yard all together, scattered
through the yard 1
A. About ten or twelve.
Q. You think there was one about 200 feet ea.st of this
pointf
.A.• Yes, sir, I know there was one there.
"'\Vitness stood aside.
~Ir. Leake: At this point we offer in evidence the statement of Warner Pendleton, upon the ground as I stated before and Your Honor excluded it. I assume you will take the
same position now. I just want to save the point.
The Court: I don't know what it 'vas.
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Mr. Leake: It was the statement of the hostler, who is
proven to be dead-Warner Pendleton.
The Court: I don't know of any Law under which you can
introduce it.
Mr. Leake: I offer it under a certain section of
page 194 ~ the Code here.
The Court: Suppose you read the section.
Mr. Leake: Section 6209. Your Honor read it before and
said you didn;t think it applied, and exchided it.
The Court: Unless the legislautre has changed it ~ince
then.
Mr. Leake: So far as _I know there has been no change. I
don't think the~e has been any change.
The Court : I make the same ruling now.
Mr. Leake: I note an exception.
Defendant Rests.
page 195

~

COL. THO ]viAS T. DUKE,
a witness on behalf of the plaintiff, being recalled in rebuttal, further testified as follows :
EXAMINATION IN CI-IIEF.
Bv 1\1r. Sinnott:
·Q. Col. Duke, it" h:as been testified here about what position
you were in when you made your observation when you said
you could see 49 feet around the tank of that engine. Will you
state to the jury in what position you had your hantl in reference to the throttle on that engine?

The Court: I think he already stated that.
A. The throttleThe Court: One second. Yon can't answer that question.
Yon can contradict any witness, but you can't go over the
examination in chief. You can contradict in chief.
Mr. Sinnott: All right, sir.
Q. Col. Duke, when you 'vere over there inspecting the ·
engine in West Virginia on Sunday a week ago, I will ask you
if Mr. Hinebaugh described the changes that had been made
in that engine from the time of the accident up to the pres·
ent time?

I

I
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A. Yes. He stated the piece at the top of the tender that
slants out was a two-inch oak board and the one
page 196 ~ at that time was, I don't know whether he said
an eighth of an inch metal, but some kind of
metal some width, but it was a two-inch board there before.
Q. Did he describe to you exactly with respect to the location and how it was placed, Col. Duke?
A. He stated it took the place of that piece of metal.
Q. State whether or not, Col. Duke, the bo&rd, that he
described as being there, would have interfered with the observation that you made in any manner?
It

~Ir. Leake: I object to the question on the ground that it
is an opinion, bound to be an opinion and the conclusion of
the witness.
The Court: Objection overruled.
Mr. Leake: I note. an exception.

A. No. That piece of board would have obstructed your
view way down the track, but close up, say, from 100 fee't
dow1:1 or something like that, you could look right through
by the side of the tender and the grab rail, whioh is a :rail
that they get up on the tail end of the tender by.
Witness stood aside.
page· 197 }

W. G. DeCOURCY,
a witness on behalf of the plaintiff, being recalled
in rebuttal, further testified a.s follows:
EXA~1INATION

IN CHIEF.

By Mr. Sinnott:
Q..Mr. De Conrey, did you hoor Mr. Hinebaugh's statement in reference to the use of hostlers on engines~
A. I heard it partly; I couldn't hear everything he said.

.

'·

Mr. Leake: I object to this evidence.
The Court: You asked this question, yourself, Mr. Sinnott.
Mr. Leake: Made him his witness and can't contradict him.
The Court: Objection sustained.
By Mr. Sinnott:
Q. If you were operating an
from 100 to 125-

e~gine

through a yard where
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The Court: Objection sustained. This is rebuttal now..
Anything anybody said that he can rebut I will let him rebut

it.

By Mr. Sinnott:
Q. Mr. De Conrey, in operating an engine, going back'vards, whAre you have difficulty in seeing down
page 198 ~ the track, in what position do you ordinarily operate an engine Y
Mr. Leake: I object.
The Court: Objection sustained.
Mr. Sinnott: We except.
Witness stood aside.
Testimony Closed.
Note: At 4:50 P. M., pending argument upon instructions,
the jury were adjourned until to-morro·w, June 22nd, 1926, at
10 A.M.
page 199
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And this being all the evidence in the case, the
jury, having been instructed by the Court anQ.
having heard the arguments of counsel, retired to consider of
their verdict and later returned into the Court with the verdict which is set out in the orders of Court herein.
And thereupon the defendant, by counsel, moved the court
to set aside the verdict of the jury rand to enter up judgment
for the defendant or in the alternative to award the defendant a new trial upon the following grounds:

1. The verdict is contrary to the law and the evidence and
without evidence to support it;
·
2. Error by the Court in the reception and rejection of
evidence.
3. Error by the Court in its rulings and actions as to instructions given ·and refused.
4. Error by the Court in its rulings and actions in respect
to the arguments of counsel.
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5. The damages awarded by the jury are excessive.
6. Errors by the Court in its rulings and actions as to the
pleadings in this case.
7. Other errors permitted during the progress of the case ..
But the Court overruled said motion and entered up judgment for the plaintiff on the verdict of the jury, to which ruling and action of the Court in overruling the motion to set
aside the verdict of the jury and to enter up judgment for
the defendant or to award it a new trial, and i!ts action in
entering up judgment for the plaintiff on the verdict of the
j1iry, the defendant, by counsel, excepted upon the grounds
set forth above, and tenders this its Bill of Exceptions No.
1, and prays that the sa.me may be signed, .sealed and made a
part of the record in this case, which is accordingly done on
this 28th day of July, 1926, ''rithin the time prescribed by law
and after due and reasonable notice in writing to counsel for
the plaintiff, as required by law.
R. CARTER SCOTT, Judge.
page 200
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(Seal)

Virginia,
In the Circuit Court of the City of Richmond.

B. W. Palmer

v.

The Chesapeake & Ohio Railway Company.
DEFENDANT'S BILL OF EXCEPTIONS NO.2.
Be it Remembered that on the last trial of this case and
after the jury had been selected and sworn and after all the
evidence had been introduced before the jury, which evidence
i.s set out in defendant's Bill of Exceptions No. 1, the Court
gave the following Instructions, on motion of the plaintiff:
INSTRUCTION NO. 1.
The Court instructs the jury that if you believe from the
evidence that the defendant wa~ guilty of negligence and
that such negligence was the proximate cause of the injury
to the plaintiff, you are instructed to find in favor of the
plaintiff, unless you further believe the plaintiff was guiltj
of contributory negligence.
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INSTRUCTION NO. 3.
The Court instructs the jury that if the defendant relies
on contributory _negligence as a. defense to this action, the
burden of proof is on him to prove it by the preponderance
of the evidence, unless it is shown by the plaintiffs own testi-·
mony, or may be fairly inferred from all the evidence in the
case.

INSTRUCTION NO. 4.
The Court instructs the jury that even though you believe
that the plaintiff was guilty of negligence and -that such negligence continued up to the time he was injured,
page 201 ~ that such negligence will not bar his recovery, if
you further believe from the evidence that the
defendant knew or ought to have known, by the exercise of
ordinary care, the peril, if any, in which the plaintiff had
negligently placed himself, and had a clear chance, notwithstanding such negligence, to save him from injury.

INSTRUCTION NO. 5.
The Court instructs the jury that the fact that the plaintiff
may have received compensation under the Workmen's Compensation Law of Virginia from his employer, or its insurance
carrier, is no defense to this .acti~n, and .the Court further in·
structs the jury that any amount which may be recovered in
this suit over and above the amount paid to the plaintiff by
way of compensation by his employer, or its insurance carrier, plus expenses in connection with this action, goes to the
plaintiff, and the insurance company or the employer, as the
case may be, is required by law to pay it to him~

INSTRUCTION NO. 12.
The_ Court instructs the jury that if they find in favor of
the plaintiff, in assessing his damages they may take into consideration :
(a) Any physical pain or mental suffering that he underwent as a result of his injuries .
.(b) Any disfigurement of his person.

._

\

-
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(c) Any medical bills that he has proved that he has been
or will be put to in and about his efforts to heal or cure his
'vounds or injuries, or to alleviate his suffering.
(d) Any loss of money resulting from his inability to perform work from the time of the accident up to date and in
the future.
In assessing damages you may' award any sum which you
find reasonable and proper but not to exceed the amount
claimed in the Notice of Motion, viz: $50,000.00.
page 2_02}

The defendant objected to any instructions being given for the plaintiff upon the ground that
the Insurance Company is barred from recovery in this case
by virtue of the contract between Brooks~Callo,vay Cpmpany
and The Chesapeake & Ohio Raihvay Company, and second,
because under the evidence in this case there can be no recovery by the plaintiff either under the doctrine of the last
clear chance or otherwise ; that under the evidence of Col.
Duke taken with the physical facts as sho'vn in the evidence,
the hostler of the engi.ne could not have .seen the plaintiff at
the place the evidence shows that he was injured, in time to
avoid the injury.
With this premise, the defendant objected specifically to
Intsructions as follows:
The defendant objected to Instruction No. 1 because it is
too general and is not confined to the facts tending to show negligence as disclosed by the evidence or by the facts
charged in the Notice of ~lotion.
The defendant objects to Instruction No. 4 on the ground
that under tlw evidence in this case no verdict can be predicated upon the doctrine of last clear chance.
The defendant objected to Instruction No. 5-beca.use, while
under the statute that situation is true as to the employer,
it is not true ·as to the insurance carrier who apparently is
subrogated to the rights of the employer, but the provisions
of the statute in this Instruction do not seem to be carried
in the statute to the Insurance Company when it sues.
The defendant objected to Instruction No. 12 -because the
statute subrogates an insurance carrier to the righ_ts of the
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employer and employe and that the insurance carrier is only
subrogated pro tanto; that is in the amount which it has expended and laid out. The defendant objected to Paragraph
B of this instruction as to the disfigurement of plaintiff's
person because it seems to contemplate the mental mortification, or some damage of that sort. The defendant objected
to paragraph C of this instru«tion because it says
page 203 ~ that medical bills that the plaintiff may be put
to, which is a matter of speculation and the jury
cannot say what it might cost the plaintiff in the future in
view of the evidence in this case. The defendant objected to
paragraph D of this Instruction because ''any loss" is too
broad. Certain things may be remote and the plaintiff cannot recover remote damages.
·
But tl1e Court overruled each and every one of said objections and gave each of said Instructions as indicated
above, to which ruling and action of the Court in giving each
or anyone of said instructions the defendant, by counsel,
excepted upon the grounds stated above.
The plaintiff also moved the Court to give the following
Instruction :
''The Court instructs the jury that if yon believe from
the evidence that the employees of the Brooks-Calloway Company crossed over the tracks of the defendant from the place
where they were at 'vork to the "rater plug, or crossed in that
vicinity at any or all hours of the day with the kno,vledge
or consent, express or implied, of the defendant, that it was
the duty of the defendant to keep a reasonable look-out for
said employees and if you further believe from the evidence
that the defendant failed to use reasonable care in keeping
a look-out for said employees and such failure 'vas the proximate cause of the injury. to the plaintiff, you 'vill find in
his favor, un1ess you believe he was guilty of contributory
negligence.''
The defendant objected to said instruction, predicated upon
the use of employees crossing over the tracks unless it was
limited to employees using tl1e tracks for the purpose the
plaintiff 'vas using the tracks for a.t the time of his injury,
and that "'as going to a place to get w:ater; that there could
be no duty predicated in this case upon the use of employees
of Brool{s-Callo"ray Company in some other way,-that is,
for instance, in going to and from work because the plaintiff

..
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has stated that he was not going to and from work and was
not using the tracks for this purpose but was merely going to
a place to get water. The defendant further objected to said
instruction because it states it is the duty of the defendant to
keep a reasonable look<>ut under the circumstances set out,
and that if the jury believe that the defendant failed so to do
and such failure was the proximate cause of the injury, they
should find for the plaintiff unless they believe he
page 204 ~ was guilty of contributory negligence. The defendant says that under the circumstances in this
case the defendant does not owe any duty of lookout, :and
if it did owe any such duty the instruction is defective unless
it further states that there 'vas no duty of prevision or previous preparation and that the hostler of the engine took the
situation as he found it, and if the hostler in charge of the
engine was engaged in dutu,es 'vhere he could not see, then
there is no duty such .as predicated in this instruction. The
defendant further objected to said instruction because it simply stated "if they used the tracks", whereas for any duty
to arise there must be promiscuous use of the tracks or acquiescence in the use of the tracl{s.
The Court declined to give the instructions as offered by
the plaintiff but modified the said instruction as indicated
below and gave the same as Instruction No.2: ·
INSTRUCTION NO. 2.
''The Court instructs the jury that if you believe from the
evidence that the employees of the Brooks-Calloway Company crossed over the tracks of the defendant from the place
where they were at 'vork to the water plug·, or crossed in that
vicinity at any or all hours of the day with the knowledge or
consent, express or implied, of the defendant, that it was the
duty of the defendant to keep a reasonable lookout for said
employees a·nd if you further believe from the evidence that
the defendant failed to use reasonable care in keeping a lookout for said employees and sueh failure was the proximate
cause of the injury to the plaintiff, you 'vill find in his favor,
unless you believe he was guilty of contrioutory negligence.
But the Court further tells the jury that a railroad company
owes no duty of prevfous preparation for the protection of
a mere licensee. Its sole duty is to use reasonable care to
discover and not to injure such persons when they may be
reasonably expected to he on its tracks at a particular point.
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The obligation is not an absolute one, but it is only to use
ordinary care for their protection under conditions and circumstances as they actually exist at the time and place where
the licensee may be reasonably expected.''
The defendant, by counsel, objected to the giving of said
instruction as modified, upon the grounds previously stated,
but the Court overruled said objection and gave said instruction No. 2, to which action of the Court the
page 205 ~ defendant, by counsel, excepted.
The Court gave the following Instructions on motion of the
defendant:

INSTRUCTION NO.

6.

The Court instn1ets the jury that the burden of proof is
upon the plaintiff to prove the case by a preponderance of
the evidence, and unless it appears to the jury from a pre-·
ponderance of· the evidence that the defendant was negligent
in one or more of the particulars charged in the notice of motion, and that such negligence was the proximate cause of the
injury to B. W. Palmer, complained of, the jury should find
for the defendant.

INSTRUCTION NO. 9.
The Court instructs the jury that the operator of a train
has the right to assume that a person on or in da.nge'\rous
proximity to a railroad track, in apparent possession of his
fa,ailities will get out of the way of an approaching engine or
train, and it is only after it becomes apparent from the conduct or action of the person on or near the track that he is
unconscious of approaching danger, that any duty arises on
the part of those operating the engine or train to take any
steps to avoid injuring him.
·

INSTRUCTION NO. 10.
The Court instructs the jury that even if they believe from
the evidence that B. W. Palmer was struck and injured at a
point upon the tracks of the defendant 'vhere his presence
might, under the circumstances, have reasonably been expected, the defendant did not owe to said Palmer any duty
of maintaining any special lookout for his o.presence nor did
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it owe him the duty of having more than one person upon its
engine, and if the operator of the engine \Vas in such position on the en.cine at the time of the injury to B. W. Palmer,
that he could not have seen said Palmer on the track, when.
he 'vas struck, from his position on the engine, then the jury
are instructed that there can be no recovery in this case based
on the failure of the defendant to keep a lookoqt for said
Palmer.

INSTRUCTION NO. 11.
The Court instructs the jury that even though they may believe from the evidence that B. W. Palmer was struck and injured on the yards of the defendant by an engine and tender
of the defendant at a point where his presence might reasonably have been anticipated and expected as an employe
of Brooks-Calloway Company, yet if they further believe
from the evidence that the work in which B. W. Palmer was
engaged for Brooks-Callway Company did not necessitate his
presence at the particular place ·where he was injured, then
at the most, B. vV. Palmer was a licensee and the defendant
did not owe him the duty of a special lookout, or
page 206} the duty of giving any 'varning of the approach
of its engine and tender, or the duty of running
the same at any particular rate of speed. And if the ·jury
believe from the evidence that B. W. Palmer was struck and
injured at such a point by an engine and tender of the defendant, which was being run solely by a hostler and that ·said
hostler was on the side of the engine which 'vould not enanle
him to see B. vV. Palmer at the point where he; was·.when he
\\ras struck, and that said hostler did not actually'see the said
Palmer, then the said defendant was not guilty of any negligence, and the jury should find for the defendant.''
· The defendant also moved the Court to give the following
instructions numbered B, C, ~J, H and I:

INSTRUCTION NO. B.
"The Court ins tracts the jury that if they believe from
the evidence that B. W. Palmer, by his own negligence or
'\rant ot care, contributed in any material degree to cause the
injuries complained of, the jury should find for the defendant."
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INSTRUCTION :tfO. C.
"The Court instructs the jury that it is the duty of a per.son standing upon or in dangerous proximity to railroad
tracks, in constant and frequent use for the passage of engines and trains, or in approaching, attempting to cross or
crossing said tracks, to listen and keep a constant lookout
for the approach of engines and trains ahvays to be expected,
in order to avoid danger to himself, and that the failure of
such a person to ·listen or keep a constant lool{out for the
approaching trains, constitutes negligence on his part, and if
the jury believe from the evidence in this case th~(t Bl. W.
Palmer was guilty of such negligence and that. such negligence continued up to "'the moment of the accident, then the
plaintiff is not entitled to recover in this action, even though
the jury may believe from the evidence that the defendant
was negligent.''

INSTRUCTION NO. E.
1
' The Court instructs the jury that if they believe from tlte
evidence that B. W. Palmer was an employe of the BrooksGalloway Company, an independent contractor, and that as
such employe. he was engaged in unloading, or assisting to
unload, a dirt train at a point some distance from the point
where he 'vas struck by an engine and tender, and injured,
and that the duties of B. W. Palmer as an employe of BrooksCallaway Company did not call for or demand his presence
upon the yard of the defendant at the point where he was
struck and injured, but that B. W. Palmer went to said point
on the yard of the defendant, where he ·was struck and injured, for some purposes of his own, outside of his duties as
an employe of Brooks-Callaway Company, then the said de. fendant did not owe said Palmer any other and
page 207 ~ further duty than to avoid wilfully or wantonly injuring him."

INSTRUCTION NO. H.
''The Court instructs the jury that the Maryland Casualty
Company is barred from maintaining this action by the oneyear statute of limitations.''
INSTRUCTION NO. 1.
"The Court instructs the jury that if they believe from
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the evidence that B. W. Palmer, at the time of his injury,
was an employe of Brooks-Calloway Go., and that the work
then being done by Brooks-Calloway Company was under a
contract with the defendant, dated March 22d, 1923, and that
the plaintiff was injured while employed by Brooks-Callo~
way Co., by means of an accident, or otherwise, then the jury
are instructed that by the terms, of the said contract, BrooksGalloway Co. assumed all liability for and agreed to indemnify the defendant against all lo.ss and damage for and on
account of the injuries received by B. W. Palmer and the
Maryland Casualty Company has no other or further rights
than the said Brooks-Calloway Co., and the jury must :find,
the the defendant.''
The Court refused to give Instructions B and C, as offered
by the defendant, but modified said Instructions as indicated
below and gave th~ same as Instructions 7 and 8:

INSTRUCTION NO. 7.
''The Court instructs the jury that if they believe from
the evidence that B. W. Palmer, by his own negligence, or
want of care, contributed in any material degree to cause the
injuries complained of, the jury should find for the defendant, unless the jury believe from the evidence that the doctrine of the last clear chance applies as set out in Instruction
No. 4."
INSTRlJCTION NO. 8.
"The Court instructs the jury that it i.s the duty of a person standing upon or in dangerous proximity to railroad
tracks, in constant and frequent use for the passange of engines and trains, or in approaching, attempting to· cross or
crossing said tracks, to listen and keep a constant lookout for
the approach of engines and trains always to be expected,
in order to avoid danger to himself, and that the failure of
such person to listen or keep a constant lookout for the approaching trains, constitutes negligence on his part, and if
the jury believe from the evidence in this case that B. W.
Palmer was guilty of such negligence and that such negligence
continued up to tho moment of the accident, then the plaintiff
is not entitled to recov~r in this ac.tion, even though the
jury may believe from the evidence that the defendant was
negligent, unless the jury believe from the evidence that the
doctrine of the last clear chance applies as set
page 208 ~ out in Instruction No. 4. ''
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The defendant, by counsel, excepted to the action of the
Qourt in refusing to give said Instructions B and C, as offered by the defendant, and further excepted to the modification of said instructions and in the giving of the same, or
either of them, as Instructions 7 and 8, respectively, on the
ground that under the evidence in this case no verdict can be
predicated upon the doctrine of last clear chance, as noted in
the defendant's objections to Instruction No. 4, given by the
Court.
·
And the Court refused to give Instructions E, H and I,
offered by the defendant, as set forth above, to which ruling
and action of the Court the defendant, by counsel, excepted,
and tenders this its Bill of Exceptions No. 2, and prays that
the same may be signed, sealed and made a part of the record
in this case, which is accordingly done on this 28th day of
July, 19~6, within the time prescribed by law,. and after due
and reasonable notice in writing to counsel for the plaintiff,
as required by law.
R. CARTER. SCOTT, Judge.
page209
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(Seal)

Virginia,
In the Circuit Court of the City of Richmond.

B. W. Palmer

v.

The Chesapeake & Ohio Railway Company.
DEFENDANT'S BILL OF EXCEPTIONS NO. 3.
Be it Remembered that on the 4th day of November, 1924,
the defendant, by counsel, tendered to the Court a certain
pfea in writing styled "Special Plea", which said plea is in
the following words and figures, to-wit:
"The said defendant says that this Court ought not to have
or take any further cognizance of the alleged cause of action
in the Notice of Motion mentioned, because it says:
That before and at the time of the committing of the alleged grievances in the Notice of Motion mentioned, the
plaintiff. was an employe of Brooks-Callaway Company, Incorporated, a corporation, doing business in tl1e State of Virginia, and an 'employer' in said State, within the meaning of
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a certain Act of the General Assembly of Virginia, known
as the 'Workmen's Compensation Act', 'and t~e said plaintiff was an employe of the said Brooks-Oalloway Company,
Inc., within the meaning of said Act; that before that time.
both the plaintiff and the said Brooks-Calloway Company,
Incorporated, had accepted the provisions of said Act as provided therein, and were bound. by its terms and conditions~
And the .said defendant says that heretofore, to-wit, on the
4th day of 1\Jiarch, 1924, after the commission- of the alleged
grievances in the Notice of Motion mentioned, the Industrial
Commi.ssion of Virginia, under provisions of the ~et of
Assembly aforesaid, made an award. approving an agreement
which had been theretofore made and entered into between
Brooks-Galloway Company, Inc., and the plaintiff, for compensation to the said plaintiff for the identical injuries complained of by the plaintiff in his Notice of Motion; and both
the said Brooks-Galloway Company and the plaintiff, then
and there. aooepted said award, which said awa.rd now remains in full force and unreversed, and a certified copy thereof is now to the Court here shown.
And the said defendant further says that the ·said plaintiff is, by virtue of the terms of the Act of Assembly aforesaid, barred from prosecuting any suit for the alleged cause
of action in the Notice of Motion mentioned.
page 210
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And this the said defendant is ready to verify.
Wherefore, &c.''

Which said plea, by leave of Court, was filed, and on another day, to-wit, the 30th day of 1'Iarch, 1925, the plaintiff,
by counsel, tendered to the Court a special replication in writing styled ''Replication to Special Plea Filed by the Defendant,'' which replication is in the following words and figures,
to-wit:
''Now comes the plaintiff and for replication to the special
plea (No. 1) filed by the defendant, says that the facts stated
in the special plea of the defendant down to the. last paragraph thereof was true.
The plaintiff further shows, however, that the Maryland
Casualty Company carried a policy of .compensation insurance on Brooks Calloway Company, Inc., and that under the
terms of said policy said Brooks-Calloway Company, In~.,
were insured by the Maryland Casualty Company against liability of compensation, and that on account of said policy the
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Maryland Casualty Company has paid whatever compensation has been due to the said B. \V. Palmer to date, and has
Rssumcd the liability of the said Brooks-Calloway Compny,
Inc., for all compensation which may be due the said B. W.
Palmer of and on account of the injuries that the said B. W.
Palmer received as set forth in the said notice of motion and
in the special plea filed by the defendant.
And the plaintiff further says that this suit is brought by
the Maryland ·Casualty Company in the name of B. vV.
Palmer, for the benefit of itself and the said B. )V. Palmer.''
Thereupon, the defendant, by counsel, moved the court to
reject and strike out said re-plication interposed by the plaintiff upon the following grounds:
'' 1. The Notice of ~lotion show·s that the suit is brought
by B. W. Palmer individually and is signed by him, and was
not brought by the IYiaryland Casualty Company in the name
of B. W. Palmer.
2. The S'pecial Replication is tendered and signed by and
on behalf of B. W. Palmer, as plaintiff, whereas, under the
statute in such case made. and provided, the said B. W. Palmer
has no standing as plaintiff herein.
3. It is not proper for a ne'v plaintiff to be substituted in a
suit by means of a s.pecial replication.
4. Under the pleadings in this case, at this .stage thereof,
it is not proper for a new plaintiff to be substituted by means
of a Special Replication."
page 211 ~

Which motion the Court overruled, and thereupon said replication was accordingly filed, to
which ruling and actiqn of the court the defendant, by counsel, excepted, upon the grounds set forth above and tenders
this its Bill of Exception No. 3 and prays that the same may
be signed, sealed and made a part of the record in .this case,
which is accordingly done on this 2Rth day of July, 1926,
within the time prescribed by law and after due and reasonable
notice in writing to counsel for the plaintiff, as required h:v
law.
R. CARTER. SCOTT, Judge.

(Seal.)
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page 212 ~ Virginia :
In the Circuit Coui-t of the City of Richmond.
DEFENDANT'S BILL OF EXCEPTIONS NO. 4-.
B. W. Palmer

v.

The Chesapeake & Ohio Railway Company.
BE IT REl\fEl\fBER.ED, that on the 31st day of March,
1925, the defendant, by counsel, tendered to the Court a cet·tain plea in writing styled ''Special Plea No. 2", 'vhich said
Special Plea is in the following words and figures, to-wit:
''The said defendant says that this Court ought not to have
or take any further cognizance of the alleged cause of action
in the Notice of 1\Iotion mentioned, because it says:
. That before and at the time of the committing of the al- ·
leged grievances in the Notice of l\{otion mentioned, the plaintiff was an employe of Brooks-Calloway Company, Incorporated, a corporation doing business in the State of Virginia,
and an 'employer' in said S'tate, within the meaning of a
certain Act of the General Assembly of Virginia, known as
the 'Workmen's Compensation Act,' and the said plaintiff
was an employe of the said Brooks-Calloway Company, Inc.,
within the meaning of said Act; that before that time both
the plaintiff and the said Brooks-Callowa.y Company, Incorporated, had accepted the provisions of said Act, as provided
therein, and were bound by its terms and conditions.
And the said defendant says that heretofore, to-wit, on the
4th day of lVIa.rch, 1924, after the commission of the alleged
grievanees in the Notice of lVIotion mentioned, the Industrial Commission of Virginia, under the provisions of the
Act of Assembly aforesaid, made an award approving an
agreement which had been theretofore made and entered into
between the Brooks-Calloway Company, Inc., and the plaintiff, for compensation to the said plaintiff for the identical
injuries complained of by the plaintiff in his Notice of J\Iotion; and both the said Brooks--Galloway Company and the
plaintiff, then and there, -accepted said award, which said
a ward now remains in full force and unreversed, and a certified copy is now to the Court here shown.
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And the said defendant says tha.t under and by
virtue of an Act of Assembly aforesaid, the acceptance of the award and compensation thereunder by the
_plaintiff, operated as an assignment to the said Brooks-Galloway Company, Inc., of the right of the plaintiff, if any such
he had, to recover damages from this defendant for the alleged 'vrongs and injuries complained of in the Notice of J\!Iotion.
And the said defendant further says that before and at the
time of the committing of the grievnces in the Notice of
~lotion mentioned, the Maryland Casualty ·Company, acting
under the provisions of an Act of Assembly aforesaid, by
virtue of a contract and agreement therefore made between
it and the said Brooks-Calloway Company, Inc., assumed to
pay and has paid (}ertain sums of money required to be paid
by the terms of the award of the Industrial Commission aforesaid, and stands ready to ·pay such additional sums as may
hereafter be due thereunder, and thereby became subrogated
to the rights of the Brooks-Galloway Company, Incorporated;
as aforesaid, if any the said last mentioned corporation had
against this defendant for the alleged wrongs and injuries
complained of in the Notice of 1\tiotion, and no other or further rights than said corporation had against this defendant,
if any they had, for and on account of said alleged wrongs
and injuries.
And the said defendant further says that at the time of
the commission of the alleged grievances in the Notice of
Motion mentioned, the plaintiff 'vas an employer in the employ of the Brooks-Calloway Company, Inc., and the said
Brooks-~Calloway Company, Inc., before and at the time were
engaged in the building, construction and completion of certain 'vork for the said defendant a.t Clifton Forge, Virginia,
and said work was then and there being done under and by
virtue of a certain contract entered into on the 22nd dav of
March, 1923, petween the Brooks-Calloway Company, IU:~or
porated, and said defendant, which said contract is attached
hereto as a part of this plea. (Contract copied on page 16 of
this transcript.)
And the said defendant says that under and by virtue of
said contract, the said Brooks-Galloway Company, Incorporated, assumed all liability for and agreed to indemnify this
defendant from any damages which may have been sustained
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by the plaintiff for and on account of the identical alleged
wrongs and injuries complained of in the Notice of Motion,
provided that the Brooks-Calloway Company, Inc., be du1y
notified of the bringing of any suit therefor, and permitted
to defend the same.
And the said defendant says that the said Brooks-Calloway
Company, Inc., has been duly noti~ed of the institution of
this suit.
And the said defendant further says that the said Maryland Casualty Company, by and on account of said ·acts and
doings, and under and by virtue of the Act of Assembly aforesaid, is barred from prosecuting his suit against the said
defendant, for and on ac.count of the alleged 'vrongs and injuiies complained of in the Notice of ~lotion.
And this the said defendant is ready to verify. Whe'refore, &c."
page 214

~

Thereupon the plaintiff, by counsel, by a motion in writing moved the ·Court to strike out the
defendant's Special Plea Number 2, which motion is in the
following words and figures, to-wit:
''Now comes the plaintiff and moved the Court to strike
the special plea (No. 2) filed by the defendant in this cause,
and for grounds of motion says:
(a) That it is not s)1own by said plea that either thP 1faryland Casualty Company or B. W. Palmer were ·parties to tlH~
alleged contract mentioned in said plea, made by and between
the defendant, The Chesapeake and Ohio Railway Company
and Brooks-Callo,:vay Company, Inc., aud that therefore any
rights that B. W. Palmer and the 1\faryland Casualty Com·
pa.ny may have on account of the injuries to the said B. W.
Palmer cannot be adversely affected by any such contract.
(b) That under the provisions of Section 12 of the Workmen's Compensation Law of Virginia, th~ 1\{aryla.nd Casualty
Company having assumed the liability of the Brooks-Callo'vay Company, Inc., for compensatipn awarded the said B. W.
Palmer, the said Maryland Casualty Company has a right to
maintain this .action against the Cheaapealw 3IJd Ohio Hailway
Company in the name of· B. ·yv, Palmer.

Supreme Court of Appeals of Virginia.

212

(c) That under the pleadings in this cause it is shown that
the said B. W. Palmer received personal injuries by reason
of the alleged acts of negligence on the part of the defendant,
and that the said B. 1tV. Palmer has au interest in the suit
filed in his name by the l\{aryland Casualty Company and
that he cannot be deprived of his rights to recover damages
for personal injuries sustained by him of and on account of a
contract entered into by and behveen the defendant and the
Brooks-Calloway Company, Inc.''
And op another da.y, to-wit, on the 16th day of June, 1925,
the Court sustained the motion of the plaintiff, and the defendant's Special Plea Number 2 was accordingly stricken
out, to wbich ruling a~1d action of the Court the defendant,
by counsel, excepted and tenders tl1is its Bill of Exceptions
No.4 and prays that the same ma.y be signed, sealed and made
a P.art of the record in this case, which is accordingly done on
this the 2Rth dny of July, 1926, "rithin the time prescribed by
law and after due and reasonable notice in writing to counsel
for the plaintiff, as required by law.
R. CARTER SCOTT, Judge.
page 215

~

(Seal.)

Virginia :

In the Circuit Court of the City of Richmond .

.

DEFENDANT'S BILL

0~,

EXCEPTIONS NO.5.

B. W. Palmer

v.

The Chesapeake & Ohio Railway Company. ·
BE IT REMEl\1:BERED, that on the last trial of this case
the plaintiff, by counsel, tendered to the Court a. 'vitness,
Col. Thomas T. Duke, who being first duly sworn, testified
as follows:
~'Q.

You are Colonel T. T. DukeY
Yes, sir.
Where do you live¥
2923 Seminary ·Avenue.
What is your occupation, Colonel f
.
I baveu't any at present. I am a retired army officer.
Q. Retired Lieutenant Colonel of the regular armyY

A.
Q.
A.
Q.
A.
•
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A. Yes, sir.
Q. I will ask if you formerly worked with the American
Locomotive Works 1
A. Yes, sir.
<Q. Did you occupy any other position up to about June
lst1
A. You mean in Richmond since I retired? I retired about
1922. .Since then I have been employed with the American
Credit & Indemnity Co., the A. T. Massey Coal Co. and the
Mechanics Institute.
Q. Are you Secretary of the Mechanics Institute in Richmond1
A. Up to the first of this month.
.
Q. I will ask you if you at my request on S'unday last 'vent
over in West Virginia and boarded an engine said to have
been the one involved in this accident Y
page 216 ~ A. Yes.
Q. I will ask you if you know what type of engine that was 1
A. I would call it. au old fashion passenger engine.
Q. I will ask you if, from the engineer's seat, you made
observation as to within what distance you could see certain
objects ·over there¥
A. Yes. I have got a memorandum I made at the time.
Q. Was the track straight, Colouelf
A. Straight track, yes, sir.
Q. Did you take your seat in the position that the engineer
would be in operating the engine, Col. ·Duke?

Mr. Leake: I object. Let him state the position he was
in. I think it is a matter of opinion as to where the engineer
would be.
The Court: I understood him to state the engineer's seat,
where the engineer would be sitting.
Mr. Leake: Tha.t is all right.
The Court: Ask him if he took his seat in the engineer's
seat.
By 1\tir. Sinnott:
Q. Did you take your seat in the engineer's seat in the cab
of that engine?
A. Yes.
Q. In 'vhat position did you sit, Colonel T
A. I took two positions: One upright position with my
elbow on the window sill looking directly ahead this way
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(indicating), and then inclining my head out to see how much
I could see in that way.
Q. State what position the tender was with reference to
~the locom-otive 1
A. Tender was backing, had to see past the tender; it was
in the rear.
Q. Did you make observation to the rear of the tender to
note in what distance you could see a person between the
rails?
·
A. Yes.
Q. At the time you made the observation, state whether or
not you had your hand on the throttle of the engine?
A. All my observations were ma.de with the hand on the
throttle.
page 217 ~ Q. ·Col. Duke, state within what distance, sitting
in that latter position you mention, you could
see a person between the rails on that tracn
Witness: You mean peering out; inclining rrty head that
wayY
Mr. Sinnott: Yes, sir.
A. Inclining my head this way instead of upright, I could
see you, who were coming down the rails, in 49.8 feet before
you disappeared. I mean at that distance you disappeared
out of my view.
·
Q. Forty-nine and eight-tenths feet?
A. Yes, sir.
Q. In the other position, which I believe yon stated was an
· upright position, what distance could you seef
A. I will have to refer to this memorandum. I think it was
163 or 153. Let-'s see. (Referring to memorandum.) 153
feet.
Q. That was in an upright position?
A. Practically upright position-N'O. Vlait a minute. One
hundred and sixty-four feet. I will take that back. That is,
this was in practically an upright position, 164 feet, with a
person lyjng across the rails. You lay across the rails and I
could see you, could observe the feet and a1ikles and part of
your legs at that distance. In the same position I observed
a person inside the tracks near the south rail that is close
up to the south rail, 153 feet, and tl1e distance of 253 feet I
saw this person walking in the middle of the truck.
Q. What was your position when you made this observation?
·
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this long distance.

By Mr. Leake:
Q. The 253 feet was when he was in the center Y
A. Yes, the position was about like this (indicating) that
I assumed.
By Mr. Sinnott:
Q. When you made the observation and saw the person.
within forty-nine feet and some inches, did you have any difficulty in seeing that person or maintaining your position in
the cab?
·
A. No, but I was inclining my head out this way (indicating) instead of an upright position. In other words, I was ·
leaning out to see.
page 218 ~ Q. Could you have leaned out further in that
position you were in?
.
A. Maybe an inch or two. I wasn't straining myself to do
that;· I was just about like that. (Indicating.)
CROSS

EXA~IINATION.

By Mr. Leake:
Q. The first set of figures you gave was, you say, when you
'vere leaning out about as far as you could and looking to see
what vou could see?
A. Yes, because he walked down the track and asked me
to signal him when he disappeared from view.
.
Q. You were leaning pretty near as .far out as you could
.
·
·
well do, weren't you?
A. Not as far as I could have leaned, no.
Q. Pretty near, wasn't it? .
.
A. Well, an inch or two I could have leaned maybe.
Q. Your hand was on the throttle the.n?
A. Yes, sir.
.
Q. Could you operate the throttle?
A. I never operated a throttle in my life. I have seen engineers operate them; I have_ ridden on locomotives and seen
them do it, but I didn't attempt to do that.
Q. I suppo.se you have operated throttles on machine guns.
but not on locomotives Y
·
A. Yes.
Q. You don't know whether an engineer could have operated the throttle in the position which you then ~sumed, peering out of the window, do you Y
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A. NiO, I am not an engineer.
Q. In the other positions which you assumed and you said
you were upright, was your head out of the window1
A. Yes, looking down the track. For instance, if you would
sit in any window, 'vhether a locomotive, or not, sit about like
that (indicating) with our arm on the window sill.
Q. Your head out of the window some distance¥
A. I don't know how far out it was.
Q. It was some distancel
A. Bound to be out some distance.
page 219 ~ Q.. In other 'vords,. the tender back there obscures the vie'v if you look straight forward, does
it-the tender of the enginef
A. The top of it does but the side does not.
Q. You have to look outside a little to see around¥
A. Let me explain that. The tender is built this way,
straight up and down and has a splay out on the side. This
part would obstruct your view, but you ca.i1 look in this particular locomotive between the hand rail, or grasp rail, and
the side of the tender; you don't have to look over it, I mean.
I don't know what they call it-the place that is splayed out
like that; but you can see down the track from the locomotive
engineer's position between the grasp rail and the side of
the tender.
Q. See this distance you have stated 1
A. Yes. For instance, the distance· is 49.8 'vas looking between the .grasp rail and the side of the tender, because you
couldn't see over top anyway; the angle would keep you from
doing it.
Q. When was that¥
A. Sunday before last, June 13th.

RE-DIRECT ·EXAMINATION.
By Mr. Sinnott:
Q. I will ask you if at that time were representatives of
the railroad company there~
A. Yes.
Q. How many, do you recall?
. A. There was Mr. Hinebaugh, and Mr. Spicer and Mr.
Kean, and a young man, I forget his name.
Q. Was young 1\{r. Spicer there V
A. Ye.s, sir; I believe that he is.
Q. Mr. Spicer was attorney for the railway company Y
A. So I understood.
·
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Q. Mr. Kean was Claim Agent1
A. So I understood.
Q. Those two other gentlemen 'vere what'
A. There was one man there that ran the engine back. He
was a locomotive engineer, wasn't he?
A. I don't know what their positions were.
page 220 ~ By Mr. Leake:
.A. You left yourself out, didn't you?
A. Yes.
By Mr. Sinnott:
Q. You said you never operated an engine. I believe you
said a while· ago that in both positions in whic.h you described
to the jury when you ·could see down the track that you had
your hand on the throttle of the engine 1
A. Yes, I had my cue from J\,fr. Hinebaugh, who seemed to
know all about locomotives. He said that was the position to
assume in looking out the window; that is, with my hand on
the throttle.
RE-CR.QSS

EXA~IINATION.

By ~Ir. Leake:
Q. In what you call an upright position 1
A. In both positions I had my hand on the throttle.
Q. That ~{r. Hinebaugh told you was the position?
A. He told me that was the position a locomotive engineer
would assume in running the engine.
Q. But what was the upright position? You had. two positions.
A. Just my head but didn't change my arm at all.
Q. I understood that, but what I was getting at was the
position in 'vhich you could see 153 feet and 164 feet; I mean
see· a person lying across the rails in 193 feet walking down
and 253 feet you could see the center of the trac.k1
A. Yes.
Q. That was the position 1\!Ir. I-Iinebaugh told you was the
position the engineer assumed?
A. He said the engineer, in operating on the road, when
he was backing an engine or running an engine, had to have
his hand on the throttle at all times; and so I .put my hand
on the throttle, and he showed me how to do it, and also told
me-The throttle has two pier..es on it. He told me to put
my hand across the copper piece. I forget what you call it.

218

Supreme Court of -Appeals of Virginia.
RE-DIRECT EXAlVIINATION.

By Mr. S'innott:
Q. You said this was what type of engine?
A. I didn't examine it particularly to see what type it was,
but my recollection from memory is it looked like an old passenger engine. I don't remembe.r how many wheels it had
even.''

page 221 ~

Subsequently, during the course of the trial and
during the examination in chief of the witness J.
E. Hinebaugh, by counsel for the defendant, and after he had
testified as set out in the defendant's Bill of Exception No.
1, the following occurred:

'' Q. Did you make any test of engine #67 to see what an
engineer can see looking out of the 'vindow when the engine
is running backwards and the hostler sitting on the engineer's
side; if so, when Y
A. Yes, sir; I made some tests from engine 241.
Q. I mean your first test.
A. I was going to say engine 241, which was engine #67
at the time of the accident. All the engines on the C. & 0.
have been re-numbered.
Q. Engine 67 is now 241?
A. Engine 67 is no'v 241 and has been since July, 1925.
Q. I ask you if you made any tests on engine 67, the first
test which you made and when and under what circumstances
did you make it Y
·
A. I made some tests in the early part of June, 1925. I do
not recall just the day, probably somewhere around between
the 12th and 18th of J nne, 1925, at ~onceverte .
. Q.. Please state the result of your experience in the operation of the engine, sitting on the engineer's side, going hackwards, and 'vhat was. the result as to what he can or cannot
see as to the track in the direction in which the engine is
going?
A. At that time Mr. Kean walked down the track fthis 'vas
on a· straight line) a distance of 400 feet. The engine, with
which we were making these tests, was headed east. ~fy position then was on the north side of the engine.
The Court: What do you mean by engine headed east Y
Witness: The engine was headed west, and my position was
on the north side of the engine.
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The Court: Better get that straight.
Witness: That is straight.
The Court: I mean as far as I am concerned. Go ahead.
A. (Continued.) In June, 1925, we made some tests on this
same engine. Tests were made then with the engine headed
west on a straight line. 1\fr. l{ean walked down the track a
distance of 400 feet from me on the south side of the track
and didn't come into view at ·any point between the engine
and 400 feet, walking from me. He came across the track a:p.d
I observed him walking across the track as he neared the
north rail at that time.
page 222

r By Mr. Leake:

.

Q. What distance then did he come into view?

A. He was 400 feet from me at he time he started across
the track. He walked back near the north rail and I saw him
at a distance of about 200 feet.
Q. As I understand, your engine in your experiments was
headed west, and, therefore, you were looking east Y
A. Looking east, yes, sir.
Q. And looking as a man would be looking with an engine
backing from the hostler's side?
A. Looking as a man would be looking in the position to
handle an engine.
Q. What position was that?
A. I was sitting in the seat box with my back to the cab
window looking sideways with my hand on the throttle and
in a gripping position, with the ·elbow bent to open o:r close
the throttle.
Q. Was your head out of the window?
A. As far as I could get it out from that position.
Q. The rail, which you said you could see in 400 feet, was
that the far rail from where you were sitting?
A. Yes, sir; that was the opposite side of the track.
Q. From the way you were looking?
A. Yes, sir.
Q. From the point you were sitting, that was the opposite
side of the track?
A. Yes, sir.
.
.
Q. And the distance, you say 200 feet, where he came into
view, that was the same side of the. track that you were on
as the engineer?
A. Yes, sir, on the same side tha.t I was on.
Q. Of course, your engine, as I understand, was headed
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west in these ex·periments, whereas in this case it was headed
eastY
A. Yes, sir.
Q. l\!r. Hinebaugh, have you made any tests recently of the
same engine?
A. Yes, sir.
Q. When?
A. Yesterday a week ago.
page 223 ~ Q. Was that the same time Col. Duke and Mr.
Sinnott were there f
.A. At the same time Col. Duke and lvir. Sinnott and others
were there.
Q.. Had anything been done to th'~ engine as far as the
tank ·was concerned in the way of changes made in it 1
A. Yes, sir. The side boards that were of wooden construction, that is, built to raise the tnnk and make it have
more (lOal space, had been removed and replaced with steel.
It was 16 inch side boards on the tank in June, 1925, when
we made the tests, and when 've made the tests Sunday they
were 10 inch steel instead of 16 inch wooden boards. The 10
inch wooden side boards extended six inches highes than the
steel boards now on the tank, and they projected out two
-inches further than the steel boards now on the tank. That
is, there were two oak boards 2x8 that these side boards were
made of. Now the steel boards on the engine are 3/8 inch
by 10.
.
Q. Did you make any tests in the same position you had
taken before the engine had been altered in the repairs that
were made on it, to see 'vhat difference that had in what
you could see Y ·
A. Yes, sir.
Q. What was it?
Witness : I ha.ve .got .some figures here 1
1\{r. Leake: You can refresh your mind with them.
A. I will give it eorrectly, just what we did see. (Referring
to memoranda.)
Q. Which way was the engine headed this time Y
A. On this test the engine 'vas headed east.
Q. You 'vere looking west Y
·
A. We were ~ooking w~st, and of course the rails 'vere just
reversed. We were on the south side of the engine now and
in the other po~ition I was on the north side, but the distance
would be practically the same.
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.A.. Straight track?
A. Yes, sir, straight track. With a man standing on the
inside of the south rail-that 'vas on the south side of the
engine-a man standing on the inside of the south rail, I
could see him 195 feet; in the middle of the track I could see
him 268 feet; on the north rail, standing on the north rail,
or straddling the north rail, I could see him in a distance of
400 feet.
Q. Could you .see him inside of those distances Y
A. No, sir, not visible inside ·of those distances. A man
lying in the track with his feet projecting over the south rail,
I saw him at a distance of 217 feet. I could only
page 224 ~ see his feet and I could not have been positive
then as to what the object 'vas. I had considerable advantage in getting a view of the north rail this time
that I did not have in June, 1925. At 400 feet in 1925 I could
g·et no view of the opposite rail at all, at a distance of 400
feet. After the tank had been modernized I could see the
north rail at a distance of 400 feet.
Q. What was that due to 1
A. To removing the side boards, that gave a better view of
the north side, or the opposite side of the track.
Q.. Have you any idea why that was done, the removal of
those side boards f
A. The construction of all tanks had been changed and
everything on the locomotive from wood has been changed
to steel, even the coal gates, to make a support, or for a
safety movement. It came up first ·as a safety suggestion to
provide protection for the engineer and fireman against the
dumping of coal in case of accident. Wood would give way
and dump coal on them and steel offered more support in
case of accident.
Q. That is why the changes were made?
A. That is why changes have been made in engines that
had wood side boards on them.
Q. You heard Col. Duke's testimony about 'vhat he could
see in several positions that he stated that he occupied on
the same day that you were up there. Was he in the cab with
you?
A. Yes, sir.
Q. What was the difference between his position and yours,
if any?
A. Col. Duke took a position which it was impossible to
operate a locomotive from. I called his attention to it several times; in fact, I asked him to open the throttle, and he
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said 'To do that, I have got to pull myself back in the cab'.
He had to pull himself back in the ·cab bef·ore he could handle
the throttle. He took a strained position no man could operate from to get his views.
Q. Both of them?
A. Both of them.
Q. He stated two views, one when he was looking out,
and the other was when he 'vas leaning on his elbow with his
head out of the window.
A. He couldn't operate a locomotive under either of them.
Q. He could not Y
A. He could not.
page 225 ~ Q. Can you say as to w·hether in the position
you occupied, a man occupying ·a locomotive could
lean further out than you have stated and still operate the
engine?
A. Not to operate the locomotive. My arms are ·as long
as the average man '·s arms. I ·am just about six feet tall,
and I gripped the throttle and took a position to handle the
locomotive and looked just as f·ar as I could look.
· Q. It has been testified that there was a curve in the track
(the engineer testified, and I supp.ose you heard his testimony), at a distance I 'think which he stated (I don't recall)
from the point indicated as the point of the accident. Oan
you say what effect that curve has as to the view of a man
.sitting in the engine upon the engineer's box, the engine
backing going west through this yard¥
·
A. The curve would be against the man handling the engine. It would be impossible for him to see anything in the
distance of the tank until he had gotten out of the curve.
Q. WhyY .
A. Because the tank would be between him and the track.
He could see no part of the track with the tank in the curve.
Q. When would he get in a position where he could see Y
A. After the tank would pass the frog or get out of the
curve; after the tank would leave the curve and come on the
straight track-the entire tank.
.
Q. About what distance would that be from the frog before the tank would get straightened out f
A. These tanks are 24 feet long.
Q. It would have to be 24 feet west of the frog before he
could see the track at all?
A. The tank would have to he 24 feet west of the frog before he could ge1 a view .of the track.
Q. Whatever vie'v he would get is according to the state-
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Ihents which you have alre,ady testified to, which were made
on a straight track?
A. Yes, sir.

•

•

•

•

•

Q. When you made the tests in 1925 with the engine, which
you have testified to, was the engine in the same condition
it was in at the time of the accident, ·as far as its attachments,
etc., were concerned, •and the tender Y
A. No, sir. The tank had been changed.
Q. That was 1926. I am talking about the first test.
A. Oh, yes, sir, the tank was the same· -shape it was when
I made the first test as it was a.t the time of the accident.
There had been no change in it; but, to correctly
page 226 ~ speak, the changes were made in the tank July
25th, 1925.
Mr. Leake: I think at this point I should state I move to
exclude the eviden-ce of Col. Duke on the ground that it is of
no probative value for the reason that such changes have been
made in the construction of the engine and tender that the
evidence does not tend to show wha.t could have been seen
before those changes were made.
Th Court: Objection overruled.
:Nir. Leake: A second ground is it developed from the evidence of this witness that Col. Duke's position on the en-gine
was such he could not <>perate the engine in that position.
The ·Court: Objection overruled. I leave that to the jury.
Mr. Leake: We except."
page 227

~

Thereupon, the defendant, by -counsel, moved
the Court to exclude and strike out the evidence
of the witness, Col. Thos. T. Duke, upon the grounds set forth
above, which motion the ·Court overruled and allowed the evidence to go to the jury, to which ruling and action of the
Court the defendant, by counsel, excepted, upon the grounds
indicated above and tenders this its Bill ·of Exceptions No.
5, and prays that the same may be signed, sealed nnd made
a part of the record in this cause, which is accordingly done
on this 28th day of July, 1926, within the time prescribed by
law and after due and reasoll'able notice in writing to counsel
for. the plaintif!, as· required by law.
R. OARTER

SCO~T,

Judge.

(Seal.)~
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page 228 ~ Virginia :
In the Circuit Court of the City of Richmond.
DEFENDANT'S BILL OF EXCEPTIONiS' NO.6'.
B. W. Palmer

v.

.

The Chesapeake & Ohio Railway Company.
BE IT REMEM:BERED, that on the last trial of this case,
· and during the course of the cross-examination of the witness J. E. Hinebaugh by counsel for the plaintiff and after
he had testified as set out in defendant's Bill of Exceptions
No. 1, the following occurred :

'' Q. In operating the engine along that track there through
this yard, backing down there, it was 200 feet before you could
see the south rail Y
A. Yes, sir.
Q. How many feet before you could see the center of the
trackT
Witness: Under the present design of the engine!
Sinnott: Before you changed the _engine.

·~rr.

A. Four hundred feet.
Q. Would you operate an engine like that through those
yards where men were ·working every day f
Mr. Leake: I object to the question.
The Court : Objection overruled.
Mr. Leake: I except.
By Mr. Sinnott:
Q. And was that engine being operated through those yards
iii that manner¥
A. Yes, sir.
Q. Did they have a lookout on it f
A. No, sir.
Q. How would you avoid danger f
page 229

~

Mr. Leake: We object.
The Court: Objection overruled.
Mr. Leake: On the ground that they are not required to
have a lookout.
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The Court: That may be. I will give an instruction, but
I will allow him to answer the question.
Mr. Leake: I except.
By Mr. Sinnott:
Q. If there was ·anything on the track how would you avoid
running into it under those conditions?
Mr. Leake: I object to the line of evidence.
The Court: Objection 9verruled.
Mr. Leake: I except.
A. You would have to depend on the man who was handling
the engine.
Q. But to do what1
A. To protect himself the best he could.
Q. How could he protect himself 1
A. Within just such view as he would have.
Q. The nearest view he would have would be 200 feet 7
A. Yes, sir.
~Ir. Leake: I object to all that evidence.
The Court: All the objections are ·overruled.
Mr.. Leake: Exception.''
Thereupon, defendant, by counsel, objected to the evidence
as set out above and moved the Court to strike it out, which
objection the Court overruled and allowed the evidence to
go to the jury, to which ruling and action of the Court the defendant, by counsel, excepted upon the grounds indicated
above and tenderA thiR its Bill of Exceptions No. 6 and prays
that the same may be signed, sealed and made a part of the
record in this case, which is accordingly done on this 2Rth
day of July, 1926, within the time prescribed by law and after
due and reasonable notice in writing to counsel for the plain. tiff, as required by law.
R. CARTER SCOTT, Judge.
page 230
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(Seal.)

Virginia :

In the Circuit Court of the City of Richmond.
DEFENDANT'S BILL OF EXCEPTIONS NO. 7.
B. W. P·almer

v.

The Chesapeake & Ohio Railway Company.
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BE IT REMEMBERED that on the last trial of this case,
during the course of the cross-examination of the witness, J.
E. Hinebaugh, by counsel for the plaintiff, and after he had
testified as· set out in defendant's Bill of Exceptions No. 7,
the following occurred:
"Q. Under what conditions, if any, do you have a lookout
on that engine or tank?
Mr. Leake: I object.
The Court: Objection overruled.
~(r. Leake: I note an exception on the ground that they
don't have to have a lookout.
'rhe ~Court: That may be true. That will be determined
upon all the evidence introduced and upon the instructions
of the Court.
A. They have only one point on the C. & 0. where we do
have a lookout; that is, the hostler has a helper, and that is
at Huntington, W. Va., and that man takes passenger trains
from the passenger station to the coach yard, a dh,tallce of
three miles·, with a hostler and a hostler's helper. He vtill
take two engines and a,s many as twenty cars ac one tinte.
That is the only occasion we require a helper with the hostler
in any way, where they are handling cars from the passenger
station t? ·the yard.
Bv Mr. Sinnott:
.,Q. Why do you have him then f
A. In order to give him a man to get signals to him, because he backs those cars out.
Q.. To get signals to him?
A. Yes, sir; because he is backing the cars out.
page 231

~

Mr. Leake: I object to all this evidence and
note an exception. .
The Court: Objection to all is overruled.''

Thereupon defendant, by counsel, objected to thP. evidence
as set out above and moved the -Court to strike it out, which
objection the Court overeuled and allowed the evidence to
go to the jury, to which ruling and ·action of the Court the
defendant, by counsel, excepted upon the grounds indicated
above and tenders tins its Bill of Exceptions No. 7 and prays
that the same may be signed, sealed and made a part of the

.·
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record in this ·case, which is accordingly done on this -28th
day of July, 1926, within the time prescribed by law and after
due and reasonable notice in 'vriting to counsel for the plain~
tiff, as required by law.
R. CARTER SCOTT, Judge.
page 232

(S'eal.)

r Virginia :

In the Circuit Court of the. City of Richmond.
DEFENDANT'S BILL OF EXCEPTIONS NO.8.
B. W. Palmer

v.

The Chesapeake & Ohio Railway Company.
BE IT REMEMBERED, that on the last trial of this case
and during the course of the examination of the witness Col
Thos. T. Duke, being recalled in rebuttal by counsel for tbe
plaintiff and after he had testified, as .set out in the defendant's Bill of Exceptions No. 1; the following occurred:
'' Q. Col. Duke, when you were over there inspecting the .
engine in West Virginia on Sunday a week ago, I will ask you
if Mr. Hinebaugh described the -changes that had been made·
in that engine from the time of the accident up to the present time?
.
A. Yes. He stated that the piece at the top of the tender
that slants out was a two-inch oak board and the one at that
time was, I don't know whether he said an eighth of an inch
metal, but some kind of metal some width, but it was a twoinch board there before.
Q. Did he describe to you exactly with respect to the loc·>tion and how it :was placed, Col. Duke?
A. He stated it took the place of that piece of metal.
Q. State whether or not, Col. Duke, the board, that he de·
scribed as being there, would have interfered with the t•bservation that you m•ade in any manner?
]\fr. Leake: I object to the question on the ground that it
is an opinion, bound to be an opinion and the conclusion of··
the witness.
The Court: Objection overruled.
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Mr. Leake: I note an exception.

A. N-o. Tha.t piece of board would have obstructed your
view way do,vn the track, but close up, say, from 100 feet
down or something like that, you could look right through
by the side of the tender ·and the grab rail, whir.h is a rnil
that they get up on the tail end of the tender by.''
page 233

~

Thereupon the defendant, by counsel, oh;jectcd
to the evidence as set out above and 1novcd the
Court to strike it out, 'vhich -objection the Court O\TE'rruled and
allowed the evidence to go to the jury, to which ruling and
· action of the Court the defendant, by counsel, excepted upon
the grounds indicated above, and tenders this its Bill of J~jx
ceptions No. 8 and prays that the same may be signed, ~ealed
and made a pa.rt of the record in this cause, whieh is accordingly done on this 28th day of July, 1926, within "tllf! thne prescribed by law and after due and reasonable notice in writing to counsel for the plaintiff, ·as required by la-\v.
R. CARTER SCOTT, Judge. (Seal.)
page 234 ~ Virginia :
DEFENDANT'S' BILL OF EXCEPTIONS NO.9.
In the Circuit Court of the City of Richmond.
B. W. Palmer

v.

The Chesapeake & Ohio Railway Company.
BE IT REMEMBERED that on the last trial of this
case the defendant, by counsel, tendered to the court a signed
statement of Warner Pendleton shown to be the hostler in
charge of the engine involved in this case, the said Warner
Pendleton having been proven to be dead at the time of the
trial, the said statement being offered under Section 6209
of the Code of Virginia. The said statement is in the following words and figures, to-wit:
''THE CHESAPEAKE & OHIO RAILWAY COMPANY
. Nov. 8th, 1923.
STATEl\fENT OF WARNER PENDLETON
I have been employed as hostler at Clifton Forge shops
for 22 years.
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On the morning of Nov. 2nd about 9 A. 1YL I headed down
with engine 67 on the ready track to the north of the water
column went through the switeh and baek up the ready
track on south of water column. I did not see any one
near the track as I backed up and did not know any one had
been hurt until some time afterwards. T saw blood on the
north rail of the track I went back on. This was on the opposite side of the track to whic.h I was and on account of
tank it was impossible for me to see any one in or standing
near this track. There was a fire colse to the north rail of
this track and close to where the blood was on the rail.
Unless we see some one in danger it is not customary for.
us to give any signal. The switch where I crossed over
from the north to the south ready track is about 10 rail
lengths east of where I saw the blood. I 'vas running 5 or 6
miles an hour.
WARNER PENDLETON
Witness:

0. G. l{EAN.''
page 235 ~

Thereupon the Court excluded the said statement from· the evidence and refused to allow
the same to be considered by the jury, to 'vhich action of the
Court the defendant, by counsel, excepted, upon the ground
indicated above, and tenders this its Bill of Exceptions No. 9,
and prays that the same may be signed, sealed and made
a part of the record in this case, 'vhich is accordingly done
on this 28th da.y of July, 1926, within the time prescribed by
law and after due and reasonable notice in writing to counsel for the plaintiff, as required by law.
R. CARTER SCOTT, Judge,
page 236

~

(Seal)

Virginia :

In the Circuit Court of the City of Richmond.
DEFENDANT'S BILL OF EXCEPTIONS NO. 10.
B. W. Palmer

v.

The Chesapeake & Ohio R.ailway Company.
BE IT RE~IEMBERED that on the last trial of this case
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and after all the evidence had been submitted to the jury,
as set out in defendant's Bill of Exceptions No. 1, the following occurred in the course of the opening argument of
S. L. St~nott, counsel for the plaintiff:
Mr. Sinnott: * • • You will note that, since this accident, a change has been made in this engine, and such a
change that they now come up here in an effort to defeat
_this man's case here and they say, '' Oh, the engine was
not· in the same condition it is now". Before they had a
blind up there and now they have taken that blind down. I
say, gentlemen, therE} is one evidence that .a change has taken
place in the physical condition over there, and evidently this
horrible accident that happened to this man has had a tendency to make that change.
page 237 ~ Mr. Leake: I object to that.
Note : The jury were sent from the court room.
~fr. Leake: I object upon the ground that he is arguing
that the chang-e in the condition of the engine tends to show
negligence. The Court of Appeals has ruled that you can't
do that.
The Court: I understand you have changed this engine.
You didn't have to change it; but, if you change a thing and
that comes out in evidence, I think that that can. be com~
mented upon by counsel on the other side; not that the
court says you have to do it, but the fact that you have
done it can be commented upon.
Mr. Leake : But it cannot be commented upon, I submit,
'vith great respect to Your Honor's vie,vs, as tending to
sho'v negligence in this case.
The Court: I leave that entirely to the jury.
Mr. Leake: I am making the point (of course, I may be
·wrong) that he cannot argue that that was negligence in
the construction of the engine.
.
The Court: You didn't have to change it, but
pag·e 238 ~ what you actually did can be commented upon
before the jury as a matter of what you actually
did. The court doesn't say that wou had to change it. On
the contrary, the court says you didn't have to change your
eng-ine for a licensee; but, if you did do it and everything
is brought out before the jury, the fact that it has been
brought out before the jury as evidence in this case, I can't
prevent him from arguing the case.
Mr. Leake: I don't say he can't comment, but I don't think
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he can argue· from that ·that ~ts preVious. construction was
negligence..
·
Mr. Sinnott : I don't think I did that.
1\fr. Leake: I think so.
The Cour.t: I am not going to interfere With him. The
court allows him to argue this matte~ in the manner that he·
wants to so long as he doesn't say the court says such and
such a thing.
·
Mr. Leake: We note an exception.
page 239

~

Note : The jury returned to the court room.

Subsequently, after the jury had returned into the court
room, the following occurred during the course of the opening argument of said S. L. Sinnott, counsel for the plaintiff.
Mr. Sinnott: • • • You know you have a tank up there
that obstructs your view and yet you can't see down the
track but two or four hundred feet. Knowing that, you
willfully run that engine through these yards there, crowded
with men or other locomotives and trains, with a blind engine.
You might just as well say that I might take an automobile of an old type with the wind-shield so constructed that,
when driving down Main street, I would say I couldn't see
anybody a hundred feet from me, and if I killed somebodyr
·
I ought not to be held liable.
Mr. Leake: I object.
The Court : Overruled.
1\fr. Leake: It is contrary to the instructions.
Subsequently, during the course of the opening argument
of S. L. Sinnott, counsel for the plaintiff, the following occurred:
Mr. Sinnott: Gentlemen of the jury, I don't care which
angle you put it on. If you put it on the proposition that
he couldn't see down that track, or 'vhether you rest it on
the proposition that he could see and didn't look, in any
event they are negligent. If you couldn't see down that
track, then, gentlemen of tile jury, you should not have operated any such engine through those yards under the conditions that existed.
Mr. Leake: I object to that.
page 240 ~ The Court: Objection over-ruled.
Mr. Leake: We except.
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The Court: I think he is within the limit in his argument.
I don't understand the objection.
Mr. Leake: Probably it is due to my inability to explain
what I mean if Your I-Ion or don't understand it.
The Court: Probably I don't understand it.
Mr. Leake: I don't want to state though in the presence
of the jury. My objection is he is stating the construction
of the engine was negligence, for which we can be held liable
in this action.
The Court: I don't understand that he is at all.
l\1r. Leake: I think you will recall that was his contention,
that we had no right to run an engine of a construction
through the yard whereby a man could not se(~ in a certain
position.
·
The Court: I don't understand he is making that nrgulnent at all. If he is, it is wrong. He says they ought to
keep a reasonable lookout under the circumstances of the
case.
"ftlr. Leake: lie went further than that.
~rhe Court: If he went further thl;ln that he is arguing
it wrong. That is not what I understood hin1 to argue.
~Ir. Sinnott: Well, if I 'vas going in that direcpage 241 ~ tion, I will get off.
Mr. Leake: I think that is what his argument
tends to mean.
The Court: That is not what I understand it; but, of
course, the court hasn't got any more sense than God
Almighty gave it.
Mr. Leake: It seems to me that was the tendency.
The Court: If his argument is that, I haven't given any
such instruction. I don't understand he is arguing against
the instructions. He is arg11ing you had to keep a reasonable lookout with the engine that he had there and the machinery that he had around him. I don't understand it is
the duty of the C. & 0. Railway to change its mode of doing
things for a licensee. It hasn't got to get new machinery;
it hasn't got to get new engines; it hasn't got to use any
pre-vision. I have instructed the jury as to that. You will
have your chance to tell them what the law is according
to what the court said. I don't understand that he has
·said it was the duty of the company to have a certain type
of engine. If he has said that, he is wrong; but it is the duty
of the C. & 0. Railway to use reasonable care to
page 242 ~ discover a person on the tracks 'vith the machinery that it has at its hand and with the character of employees that it has.
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Mr. Leake: I think that is right. I thought that argument was against that proposition.
The Court: If it was against that, his argument was contrary to the court. I didn't understand him to argue that.
If there is any doubt about that, you can read what the
court said. Read the first and second instructions.
page 243 ~

Subsequently, during the course of the closing
argument of John G. May, Jr., Counsel for the
plaintiff, the following occurred:

" J\tir. May: J\fr. Sinnott has told you about changing the
engine, and I reiterate that now; that, if people can't see with
an engine, they should, in order to fulfill the duty that is required of them by law, provide some method to observe a
reasonable lookout. ·
~Ir. Leake: I object to that.
The Court: I don't think there is any obligation, and
the court so instructs you there is no obligation,
page 244 ~ to change the character of their engine so that
they could see. It is their duty to exercise ordinary care to lookout on that engine.
Mr. May: No,v, in reference to what is a reasonable lookout: One of you gentlemen asked His Honor thether they
had to put hvo men on an engine, a;nd he very promptly told
you he couldn't answer that question.
'
The Court: Who?
1\Ir. May: I believe Your Honor did. "\Vell, I withdraw
that statement, gentlemen. I am going to tell you how many
men you have to put on an engine to fulfill the duty of reasonable lookout as required by instruction #2 in these papers.
If it is impossible, when you only have one man on an engine,
to maintain a reas.onable lookout, then, gentlemen of the jury,
it is your duty to put two on there.
The Court: The court tells the jury that that is not true,
and the court so instructed them, and the lawyer ought to
abide by the instructions. If you will read the instructions
you will see I told them it 'vas not an obligation to put on two
men.
page 245

~

The defendant, by counsel, objected to sundry
statements made by counsel for the plaintiff in
their argument before the jury, as set out above, and in
each instance moved the Court to instruct the jury to disregard the said statements, but the Court over-ruled certain
of said objections and motions and allowed certain state-
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ments to be considered by the jury, as set out above, to which
rulings and action of the Court the defendant, by counsel,
excepted, and subsequently the defendant, by counsel, moved
the Court to set aside the verdict of the jury upon the ground
of said improper argument of counsel for the plaintiff, but
the Court over-ruled the said motion, to .which ruling and
action of the Court the defendant, by. counsel, excepted, and
tenders this its Bill of Exceptions No. 10 and prays that
the same may be signed, sealed and made a part of the record
in this case, which is accordingly done on this 28th day of
July, 1926, within the time prescribed by law and after due
and reasonable notice in writing to counsel for the plaintiff, ..
as r~quired by law.
R. CARTER SCOTT, Judge,
page 246

~

(Seal)

Virginia :

In the Circuit Court of the City of Richmond.
DEFENDANT'S BILL OF EXCEPTIONS NO. 11.
B. W. Palmer

v.

The Chesapeake & Ohio Railway Company.
BE IT REMEMBERED that on the last trial of this case,
the defendant, by counsel, offered in evidence a certified copy
of an award of the Industrial Commission of Virginia, made
on the 4th day of March, 1924, approving an agreement theretofore made and entered into between Brooks-Calloway Company, Inc., and the plaintiff, for compensation to the said
plaintiff for the identical injuries complained of by the plaintiff in his Notice of Motion-the said certified copy of the
said award being attached to the defendant's ''Special Plea''
theretofore filed.
The plaintiff, by counsel, objected to the introduction of
the said copy of the award of the Industrial Commission of
Virgfnia as being immaterial to the issues involved, and
upon the ground that the amount of compensation paid is
not allowed to be proved.
Thereupon the Court sustained the objection of the plaintiff and excluded the said copy of the said award from the evidence .and refused to allow the same to be considered by
the jury, to 'vhich rnling a~d action of the Court the defen-
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dant, by counsel, excepted, and tenders this its Bill of Exceptions No.ll, and prays that the same may be signed, sealed
and made a part of the record in this case, which is accordingly done on this 28th day of July, 1926, within the time
prescribed by law, and after due a11:d reasonable notice in
writing to counsel for the plaintiff, as required by law.
R. CARTER SCOTT., Judge,

(Seal)

Transcript from the Record.
page 247

~

And afterwards, to-wit: In the Clerk's Office
of the Circuit Court of the City of Richmond in
the City Hall of said City on Friday, the 6th day of Augu~t,
1926, came the plaintiff by his attorney and filed his three
Certificate~ of Error which were signed by the J udg~ and
ordered to be made a part of record in this case.
Virginia:
In the Circuit Court of the City of Richmond.
CERTIFICATE OF EXCEPTIONS NO. 1.
B.. W. Palmer, Plaintiff,
v.
Chesapeake & Ohio Railway _Company, Defendant.
The following evidence on behalf of the plaintiff and of
the defendant, respectively, as hereinafter denoted, is all the
evidence that was introduced on the first trial of this cause.
page 248

~

This is all the evidence on the first trial and
is part. of Bill of Exceptions No. 1.
R. C. S., Judge.

Aug. 5, 1926.
Stenographer's transcript.
Virginia·:
In the Circuit Court of Richmond.
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B. W. Palmer

v.

'J'he Chesapeake & Ohio Railway Co.
Date taken
June 22nd, 1925.
Thos. E. Owen,
Stenographic Reporter,
Mutual Building,
Richmond, Va.
page 249

~

Virginia :

In the Circuit Court of Richmond.

J urie 22nd, 1925.

B. W. Palmer

v.

The Chesapeake & Ohio Railway Co.
Plaintiff's Attorney: S. L. Sinnott.
Defendant's Attorneys: Leake, Leake & Spicer.
Stenographic report of the evidence.
~

B. W. PALMER,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:

page 250

EXA1IINATION IN CHIEF.
By Mr. Sinnott:
Q. Mr. Palmer, what is your name?
A. B. W. Palmer.
Q. What is your age, ~Ir. Palmer?
A. Forty-three years old.
.
Q. In what business have you been engaged since you were
grown?
A. Painting and most kinds of railway construction work.
Q. Are you married?
·
A. I am a widower.
Q. Have you any cl1ildren?

- - - - - - - - - ..

-·

-----------
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A. One boy.
Q. What. other members of your family have you?
A. Mother.
Q. One boy and mother Y
A. Yes, sir.
Q. How long has your wife been dead Y
A. Five years.
The Court: What is the idea of that?
Mr. Sinnott: Just want to prove the general situation.
Mr. D. H. Leake: We object to it.
page 251 ~ The Court: Objection sustained.
By Mr. Sinnott:
Q. 1\tir. Palmer, did you suffer injury by an accident!
A. Yes, sir.
Q. When?
A. 1923, November.
Q. What time of the month?
A. Around the 2nd of the month.
Q. 2nd of November, 1923?
A. Yes, sir.
Q. Where did that occur?
A. Chesapeake & Ohio yards at Clifton Forge, Va.
Q. For whom were you working at that time Y
A. Brooks-Gallaway Company.
Q. What connection, if any, did Brooks-Callaway Co. have
with the C. & 0.?
A. Doing construction work, widening and making new
yards for the C. & 0.
Q. At Clifton ForgeY
A. Yes, sir.
Q. Ho'v long had that work been going on Y
A. It had been going on for some time before I went there.
Q. Do you know how long?
A. No, sir. Been going on for spme time before I went
there.
page 252

~

By the Court :
Q. Ho,v long had you been at that work?
A. Been there about two weeks.
Q. Before the accident occurred Y
A. Yes, sir.

By Mr. Sinnott:
Q. Briefly, 'vhat was the nature of the work that Brooks-
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Callaway Co. were performing for the C. & 0. Railway?
A. Nature of the work was widening the yard -and building new yards.
.
Q. How many men did Brooks-Callaway Co. have employed
-there on that work Y
A. I should judge they had from 125 to 150 men.
Q. In what part of those yards had they been working?
A. Been working all over the yards.
Q. Did B.rooks-Callaway maintain a camp there~
A. Yes, sir.
Q. Where was that camp in reference to the railway yard Y
A. In a northwesterly direction. ·
Q. Did you live in the camp?
A. Yes, sir. ·
Q. Coming to work in the- morning, did the employees of
Brooks-Callaway cross. the yards of the C. & 0. there?
A. Yes, sir.
Q. Just describe the conditions, 1\fr. Palmer, how employees
of Brooks-Callaway reached their place of work in the yard.
page 253
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Mr. D. H. Leake: I object.
The Court: Objection over-ruled.
Mr. D. H. Leake: Exception.

A. We came from the camp, riding part the way down on
the engine that leaves the camp going into the yard. Left
the yard with the engine that hauled the dump train through
the yard. Leaving camp we rode part the way with the steam
shovel with the engine, and then walked across the. yards to
our work over there.
Q. State what time the employees of Brooks-Callaway went
to work?
A. Left camp at seven o'clock in the .morning.
Q. What time would they cease work in the after11:oon?
A. Six o'clock.
Q. Would there ·be a lunch hour?
A. Yes, sir.
Q. Where would employees go from work?
A. Go from work back across the tracks to the camp.
Q. Were there other men working in the yards other than
Brooks-Callaway emp~oyees 7
A. Yes, sir.
·
Q. State whether or not they were in the yards off and on
during the day?
·
A. Yes, sir, they were working through the yards all day
long b~ck and forth.
·
·
·
·
0

0

•

j
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Q. Mr. Palmer, in reference to the yards in
what direction is the railway station there 7
A. The railway station lies about north of the
main line.
·
Q. In what direction do the tracks run there?
A. The tracks run apparently east and west.

page 254

~

The Court: What are you talking about now~
Mr. Sinnott : Talking about the tracks in the yards.
The Court : Tracks in the yards or the main track Y
Mr. Sinnott: All of them.
The Court: Go ahead.
By Mr. Sinnott:
·Q. You say they run east and west?
A. Apparently east and west.
Q. Do you know about how many tracks there are in those
yards?
A. No, sir, I don't know how many there are in the yards.
Q. Where are the main tracks of the C. & 0. (that is the
main line tracks) in reference to this place where you were
working at the time you were injured Y
A. Main line tracks are to the north of the place.
Q. Where were the tracks you were working on?
A. On the south of the yards next to Jackson River.
Q. You 'vere working down there where you were injured?
Where did you procure your drinking water?
. ·
A. ~ent across several tracks to the spigot at a stand
pipe o~ the C. & 0. yards.
Q. How far away from the tr~ck where you ·
_page 255 ~ were working Y
·
A. Possibly 65 or 70 feet as near as I can
judge.
Q. About 65 or 70 feet Y
A. Yes, sir.
Q. ~ere the main line tracks between where you were working and this water plug?
A. No, sir.
Q. What kind of tracks were they?
A. Switch tracks going to the round-house.
Q. How long had you been getting water there ~
A. Ever since I had been working in the yard.
Q. State whether or not other employees of Brooks-Callaway procured water ~t that place?
A. YeS!, sit:.
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Q. Did the railroad men procure water there Y
A. Yes, sir.
By the Court:
Q. At this place where you were going near where you
were hurtY
A. Yes, sir.
Q. All of them get water there Y
A. Not all of them, but people working in the gang we
were on.
By Mr. Sinnott:
.
.
Q. Were there other \Vater plugs in the yat~d f
A. Yes, sir.
page 256 ~ Q. N O\V, as near as you can, let us know how
many tracks were between the point where you
were working and this \Vater column where you procured that
water?
A. I should judge three or four tracks.
Q. State whether or not at different times during the day
employees of Brooks-Callaway would procure water from this
particular point?
A. Yes, sir.
Q. Where was that water column in reference to where
you were working? I mean was it to the east or to the
west?
,
A. It was to the north of where we were working.
Q. To the north?
.A.. Yes, sir.
,
Q. In going from the place where you worked could you
go straight across or did you have to go at an angle?
A. Nearly straight across.
The Court: Let's get the atpoint where you \Vere working.
Where were you working? Will yon take this map and put
on this map the exact point where you were working? (Handing witness map.)
Mr. D. H. Leake: We can prove the map later. He can
use it.
Mr. Sinnott: I think \Ve can identify that.
The Court : Go ahead..

page 257

~

By Mr. Sinnott:
Q. That water column, where you got the water,
is that the nearest one to the coa~ tipple, or do you knowf
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A. I think it is the nearest one to the coal tipple; I am
not certain.
Q. Whereabouts in the yard is the coal elevator?
A. West fJom 'vhere we were at work on the south side
of the yard.
Q. In reference to the water column, where were you working?
A. Working on the track next to Jackson River.
Q. Mr. Palmer, had anybody ever made any objection to you
about procuring water there Y
A. No, sir.
Q. State whether or not, when you got water there, employees of the raih\ra.y company were around?
A. Yes, sir.
Q. Were engines passing back and forth there while you
were getting waterY
A. Yes, sir, back and forth all day.
Q. About how many times a day would you all get water
over ther.e Y
A. Possibly hvo or three times a day.
Q. The day of this accident what was the state of the
weather?
A. Clear day the day of the accident, cold and clear.
Q. The track at that point, on 'vhich you were subsequently injured, how does that lie? Is it straight or otherwise~

page 258 ~ it.

A. The track lies nearly straight, no curve in
•
Q. Nearly straight?

A. Yes, sir.
Q. Ho,v is the grade there? Is there any grade in the yards
or level?
A. The grade is nearly level there.
Q. On the morning of the accident what time did you go
to work?
A. Around a quarter after seven.
Q. Quarter past seven?
A. Yes, sir.
Q. What were you doing that day¥
A. Dumping cars along Jackson River.
Q. What time 'vas it you got hurt¥
.A. About nine o'clock in the morning.
Q. What had you done immediately prior to the time you
were injured?
A. Just finished dumping a train.

2•12
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Q. Then what, if anything, did you do Y
A. I started to go and get a drink of water when I finished
dumping the last car in the train.
Q. Where did yon go to get the waterY
A. At a water column north of where I was working.
Q. The 'vater column you have just described~
A. Yes, sir.
Q. State briefly to the jury just what you did wh~n you
started to get that water 7
page 259 ~ A. In going to the water column I looked both
ways, up and down the track, west and east, to
make certain no trains were approaching from either direc.tion.
Q. Did you see any train Y
A. Saw one engine at that time.
Q. Where was the engine?
A. Standing about 400 feet east of where I was to cross
tbe track, with the tender towards me.
Q. Tender towards you?
A. Yes, sir.
Q. In what direction was that engine facing?
A. Heading east.
Q. Was it standing still or moving?
The Court: Engine going east Y
Witness: Yes, sir, tender was to the west and engine to
the east.

By }.{r. Sinnott:
·Q. Were you to the east or west of the tender?
A. To the west of the tender.
Q. Did I understand yon to say the engine was standing
still at the time 7
A. It apparently seemed to be standing still ~t the time.
Q. Was it on one of the tracks yon had to cross to get
to the 'vater column Y
A. Yes, sir~
page 260 ~ Q. What did yon do then after you saw that
·
engine~
·
A. I took precaution, looked up the track to the west to
see if there was anything to the 'vest.
Q. Did you see anything to the 'vest Y
A. No, sir.
Q. Then, what did you do?
A. I started across the track, and for some reason, I don't
. know~ I slipped, fell and strucl~ my face heavily on some

I

·I
I
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object there. It dazed me a few seconds, I don't know just
how long.
·
Q. You stepped on the track and fellY
A. Yes, sir.
Q. In what position did you fall 7
A. Fell on my face.
Q. Forward?
A. Forward on my face.
Q. On the track or off the track?
A. On the track.
Q. Which rail of the track? Did you fall on the rail or off
the rail?
A. Fell on the south rail of the track.
Q. Did it hurt you when you fell?
A. Yes, sir.
Q. Where did it hurt you 7
A. Bruise is on my face now.
page 261 ~ Q. Where you fell~
A. Yes, sir, scar fr.om it.
Q. Did it hurt you?
A. Yes, sir, it knocked me kind of in a dazed condition a
few seconds.
Q. Then, after you fell, did you see the engine again Y
A. Yes, sir. I looked and the engine seemed to be appar.
ently moving slow slowly at th~ time.
Q. Moving back slowly?
A. Yes, sir.
Q. Towards you or away from you?
A. Towards me.
Q. Tender in front or behind?
A. Tender in front.
Q. Could you give us an idea of about how fast that train
was moving?
A. I should judge the engine was running possibly seven
or eight miles an hour.
Q. Did you see any lookout on that engine7
A. No, sir.
Q. Wheri you looked up to see the engine, about how far,
as near as you can recall, was the engine from you?
A. When I first saw the engine, I should judge the engine
was about 350 feet distance from me.
Q. About 350 feet Y
A. Yes, sir.
page 262

~

By the Court·:
Q. About 350 feet.
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A. Yes, sir, coming back towards me.
By Mr. Sinnott:
Q. What, if anything, did you then do 7
A. I tried to rise, and it seemed apparently I had sprained
my right angle, and the pain was so great I fell back on
the track.
Q. Did you get up entirely?
A. No, sir.
Q. You fell back on the track?
A. Yes, sir.
Q. vVhere was the engine then? Did you see the engine
thenY
A. Yes, sir, I looked again and saw it.
Q. Where 'vas it f
A. It was still continually coming to the west, towards
me. Possibly it then got to about 250 or 300 feet from me.
Q. What did you then do if anything?
A. I tried to crawl off the track at the time on my hands
and ·knees and 'vas nearly off the·track 'vhen I looked up and
the tender was on top of .me.
Q. Tender was on top of you f
A. Yes, sir.
Q. Did it strike you T
A. Yes, sir, ran over both my feet.
'page 263 ~ Q. What ha ppen'ed after that T
A. I didn't remember anything after that until
I came to in the hospital.
Q. Until you came to in the hospital; what hospital Y
A. 0. & 0. hospital at Clifton Forge.
Q. About how long after the accident Y
A. About eight or nine days after the accident before I
really knew anything at all.
Q. Did you suffer ~
A. Yes, sir.
Q. To what extent?
A. I suffered untold pain all during the time I was in the
hospital and since I have come away.
Q. How long did you stay at the hospital f
A. I was taken there the 2nd day of November, 1923, and
came away in May, 1924, the middle part of May, 1924.
Q. Did you receive treatment there dudng the time you
were in the hospital f
·
A. Yes, sir.
Q. What condition were your limbs in while in the hospital in reference to then1 healing or otherwise f
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A. One of the limbs healed fairly well at the time and the
other nearly healed up.
Q. Did you have any hospital bills to pay?
page 264 ~ A. Yes, sir, I paid hospital and doctor's bills
$200, myself-around $200-might have been a
little more than that.
Q. That was in J\IIay, 19247
A. Yes, sir.
Q. Have you been able to work since that time; if so, how
long have you worked?
A. I have worked four months since then.
Q. What did you do?
A. I had a night job as night watchman for three months;
had to give that up, I couldn't stand it on account of my
limbs getting in such bad shape all the time.
Q. What else did you do?
A. I got a job making sandwiches; that was standing on
my feet all day long. I stayed there about a month and my
legs got in such bad shape I had to go back to bed.
Q. You have "Torked about how long since you were burtt
A. About four months.
Q. Are you able to work now~
A. No, sir.
Q. Why not?
A. My legs are in such a condition I am not -able to stand
on them any length of time.
Q. Did you procure you some artificial limbs?
A. Yes, sir.
page 265 ~ Q. When did you get them?
A. In June, 1924.
Q. What was the condition of your health prior to this
accident?
A. I never had been sick that I could remember any more
than a bad cold or something like that.
Q. 'Vhat is the condition of your health now?
A. It is in bad shape now; I suffer all the time.
Q. Ho'v muc.h money did you usually earn prior to this
accident?
A. On fill work I usually earned around from thr~e to
three and a half and four dollars a day, and on foreman's
job five to seven.
Q. Did y~u ever occupy a foreman's job?
A. Yes, s1r.
Q. How long had you been working generally since you
started to work?

r·
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A. It had been about fifteen years since I left home and
first started to work.
Q. You say this tender ran over you Y
A. Yes, sir.
}fr. Sinnott: Show the jury where your leg was injured
there. Take your right leg first.
(Witness exhibited injured right leg to. jury.)

Q. Does that cause you any trouble now?
A. Yes, sir.
Q. In what way~
page 266 ~ A. Pain, gets sor~, and abscesses and stuff come
on.
Q. What is the condition of the other one?
A. The other leg is still broken open; it is sore n.ow.
Q. About where is that cut off Y
A. Righ~ straight in front of the ankle, leaving my heel
on.
Q. Mr. Palmer, at the time you fell on these tracks and
the engine was coming down there on you right there, was
there anything between you and that engine to obstruct the
vie'v of the operator of that engine?
A. No, sir.
CROSS EXAMINATION.

By Mr. D. H. Leake:
·Q. You signed an agreement with Brooks-Calla,vay Company for an award under· the Industrial Commission, didn't
you?
A. I signed no papers only with my attorney and the representative of the Maryland Casualty Company.
Q. You know that you signed the papers that went before the Industrial Commission?
A. Yes, sir.
Q. And you accepted an award from the Commission,
didn't you, of nine dollars a week for five hundred 'veekR Y A. Yes, sir.
Q. The Maryland Casualty Co. standing back of that; isn't
that correct?
'
A. Yes, sir.
Q. Do yon understand that you are interested
page 267 ~ in this snit Y
_
A. I signed papers for the suit under instruc-
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tions of my attorney for both the benefit of the American
Casualty people and also for my benefit.
Q. You·understand that you are interested over and above
what the :h1:aryland Casualty Co. would get in case you got a
recovery, don't you Y
A. Yes, sir.
Q. When did you first remember that you had fallen down
and became unconscious on this occasion?
A. I didn't understand the last part of your question.
Q. When did you remember that first; that you had
stumbled and fallen and sprained your ankle and struck your
head when you were injured~
A. When I first fell on the track and came out of the
dazed condition, I know I fell and struck my face next.
Q. Why didn't you tell that to Mr. Kean, Claim Agent of
the Railway Company?
A. I never told Mr. Kean anything to my knowledge.
Q. Do you deny signing a statement?
A. To my knowledge I don't remember signing a statement to anybody.
By the Court :
Q. How do you mean by to your knowledge Y
page 268 ~ A.. I don't recollect that I signed any statement
to anybody at the time but the Maryland Casualty
Co. and my lasyers. I ·wasn't in my right mind at the time
if it is signed.
Q. Are you subject to having any kind of spells~
A. I had three or four spells while in the hospital.
Q. I mean prior to this time?
A. No, sir.
Q. Ifave fits or anything like that?
A. No, sir, but I have ever since the accident.
By Mr. D. H. Leake:
Q. You don't remember signing any such statementt
A. No, sir.
Q. Don't remember stating that you stepped over one track
to get out of the way of the dirt train "and engine #67, running light, going to the round house, hit me and knocked me
down and ran over both my feet"?
A. No, sir.
Q. Do you deny that you made such a statement and signed
. such a statement to Mr. Kean, Claim Agent of the railway
company?
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A. If I signed any such statement it was when I was not
in my right mind at the time.
Q. Then you are not willing to deny that you made such a
statement¥
page 269 ~ A. I don't know whether I made the statement
or not but I don't remember making the statement.
Q. Will you please see if that is your signature? (Handing witness paper.)
A. It might possibly be my signature but doesn't look very
much like it.
By the Court :
.
Q. I~ it or is it not your signature? Take it there and look
at it and either affirm it or deny it. (Paper handed again to
witness.)
A. No, sir, that is not my signature.
By Mr. D. H. Leake:
Q. You say that that signature is a. forgery, do you 1 Do
you say that, IYir. Palmer? Do you say that that signature of
yours is a forgery?
.
A. I couldn't possibly say it is a forgery.
Q. Well, but if it is not your signature, it is ?
A. It doesn't look like my signature. That is what I am
going by.
Q. But you are not ,vining to say that is not your signature,
are youf
The Court: I understand he has said so; that it was not
his signature. That is exactly what he said.
By Mr. D. H. Leake:
Q. Is that your signature on the notice of motion in this
case. (Handing witness notice of motion.}
page 270 ~ A. Yes, sir, this is my signature.
.

~

Mr. D. H. Leake : Would Your Honor mind my showing
the jury that signature to compare it 'vith this one 1
The Court.: You can do that.
(Two signatures handed to jury for comparison.)
Q. I "rill ask you if this is your signature to the
in this case? (Handing 'vitness paper.)
A. Yes, sir, that is my signature.

affidav~t
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Mr. D. H. Leake: I will ask the jury to look at that signature to the affidavit.
(Affidavit handed to jury.)

By a Juror:
·
Q. Did you say this last one was your signature?
A. Yes, sir.

I:.

By lvir. D. H. Leake:
Q. ·You say it is not a fact that a train hit you and knocked
you downY
A. No, sir. I slipped and fell down.
Q. This statement says: ''I stepped over one track to get
out of the way of the dirt train and engine #67, running light,
going to the round house, hit me, knocking me down anti running over both my feet.'' That is not a. fact, you sayY
A. No, sir.
·
page 271 ~ Q. Do you kno'v ~[r. Stonecypher, who was foreman for Brooks-Callaway Company Y
A. Yes, sir.
Q. Do you remember telling him anything about how this
happened¥
A. No, sir.
Q. Didn't you tell Mr. Stonecypher shortly afterwards that
you did not see the engine, but that you were standing by
a fire and it knocked you downY
A: No, sir.
Q. N o,v, Mr. Palmer, I am going to show you this map. If
you were struck where that red spot is, you 'vere not at the
'vater tank, were you Y
A. No, sir, I never had got to the water tank.
Q. If you walked straight across-You said you walked
straight across Y
A. I said apparently straight across.
Q. If you were going to the water tank, you had no business going where that red spot is, did you?
A. No, sir, I had no business at the red spot if I ·was going
to the water column.
Q. What is it, a tank or plug?
A. It is a plug.
Q. It is a column that they get water for the engines?
A. A little spigot; you can get 'vater at that.
Q. It is not particularly goodY
page 272 ~ A. It will do if you can't get any anY'vhere
else.

.----
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Q. If you 'vere where that red spot is, you had no business
there if you were going to the water tank from where you
were working; is that correct? Do you see the mud track 7
A. Yes, sir.
Q. That is out of your line; if you walked from where you
were 'vorking on the mud track to that water plug, you
wouldn't have to be where that red spot was; isn't that soY
A. We always come right straight across to the 'vater plug,
apparently straight across.
Q. If .YOU came apparently straight across, you had no
business where that red spot was, isn't that so? In other
words, isn't that red spot on the map out of the line of anybody. who is walking from where you were warking to the
water plug?
The· Court: That is what I want to find out, where he was
working. I want to locate 'vhere he was working.
Mr. D. H. Leake: Can you recognize that?
By the Court:
Q. Where were you working on the mud track; what part
of the track; how far from the intersection of the mud track
with the other track to the south Y
A. I didn't notice the distance in feet. We just moved
the track over. It was lying against the other track. We
. had been using the other track until they put in the new
track.
Q. What we "Tant to know is where you were
page 273 ~ working, what point on the mud track you were
working at the time you say you walked across
to the water plug?
A. Right about in there as near as I can locate. (Indicating.)
Mr. D. H. Leake: lie points at a spot there which is
marked ''Clearance place''.
By l\1:r. D. H. Leake:
Q. Is that where you were working?
A. As near as I can show on the map, we were working
right about in there.
·Q. Right opposite that clearance post?
A. Yes, sir.
Q. Right near the clearance post f
A. Yes, sir.

i

:
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Q. What were you doing?
A. I was assisting in dumping cars.
Q. One of these contractor's outfits that you take a car
and turn it sideways 7
A. And the dirt goes out.
Q. That is what you were doing on this track?
A. Yes, sir.
Q. Right near that point marked "Point of clearance" Y
A. Right near there.
Q. A little west of that?
A. Just a trifle west.
page 274 ~ Q. That is where you were working~
A. Yes, sir.
Q. Now, that being the case, if you went over to the water
plug, you wouldn't have any business boing where that red
spot is; isn't that correct?
A. Yes, sir.
Q. Now, you didn't move after you were struck, did you 7
A. I tried to get up-After I was struck, did you sayY

Mr. D. H. Leake: Yes, sir.
A. (Continued.) No, sir, I didn't move.
Q. So at the point "rhere you were found 'vas the point
where you were struck Y
A. It must have been.
Q. Don't you kno'v there 'vas a fire right near where that
red place is indicated here 7
A. No, sir, I hadn't noticed no fire.
By the Court :
Q. You say there was not t
A. I hadn't noticed any fire there.
By 1\Ir. D. H. Leake:
Q. Didn't you tell ~{r. Stonecypher you were standing by
the fire?
A. No, sir.
Q. How long had you been at work that mornpage 275 ~ ing?
A. Possibly an hour and forty-five minutes or
two hours; I couldn't say for certain.
Q. Cold wea.ther, 'vasn 't it Y
.A. Yes, sir, it was cold that morning.
Q. Do you remember seeing Mr. Gleason or Mr. Stonecypher, either 7

~--
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A. No, sir.
.Mr. Sinnott: When 1
Mr. D. H. Leake: I mean just prior to the injury.
Witness : Before the accident Y
Mr. Leake: Yes, sir.
A. (Continued.) Mr. Stonecypher just walked away as we
started dumping the last train and went down to look at
the other men.
.
Q.. Where was the wor~ train when you left there Y
A. Work train had just pulled off the switch.
Q. Gone 'vhich way?
A. W enf east and then backed over here and backed up to
the shovels.
Q. Which way bad the work train gone Y
A. Went east and then backed back west to the shovel.
Q. On the other side of the yard 7
A. On the north side of the yard.
Q. }{ot on this side of the yard? (Indicating.)
A. No, sir, went over on the north side.
Q. That dirt came from an excavation, didn't it?
A. Yes, sir.
Q. That Brooks-Callaway Co. was malring
down to the east of the point where you were
working dumping the train, wasn't it 1 Where was
the excavation being made? At some other point, wasn't it Y
A. Some of the trains came from east of where we were
working and some west, but they came clown the north
side of the track.
Q. This was dirt from an excavation that Brooks-Callaway Co. was making under their contract, wasn't it?
A. Yes, sir.
Q. That was being dumped from a· point beside this mud
track on the river?
A. Yes, sir.
Q. Which ankle did you sprain 1
. A. I can't remember, but as near as I can remember it was
my right ankle.
Q. How did you happen to sprain your right ankle?
A. As I started across the track I must have stepped and
slipped for some cause unknown and slipped and fell.
Q. Don't you know what you did Y
A. I stepped on the south rail. I don't kno'v whether

page 276

~
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something on the bottom of my shoe caused me to slip or
something on the rail.
Q. Which rail was it~
A. Last rail as I was going north.
Q. Which way did you fall~
.
A. On my face towards the north.
· page 277 ~ Q. That was the position you were in Y
A. Yes, sir.
Q. When the train came by-with your feet on the south
rail and your face to the north~
A. I apparently tried to crawl off the rail when I was run
over by the engine.
Q. You said you apparently. Can't you tell what you did f
A. Yes, sir. I got on my hands and knees and started
across, was nearly off the track at the time the tender backed
on me.
Q. You say you first saw the engine 350 feet awayY·
A. I should judge it was that distance.
Q. Then you were conscious at that time~
A. When I first come out of the daze, yes, sir.
Q. Then what did you do?
A. I tried to rise and got part of the way up; pain in my
ankle was so great I fell back to the track again.
Q. Made no outcry or anything¥
A. At the time I didn't think of making no outcry; I was
·.
thinking of getting off the track out of the way.
Q. You mean to say you were in a helpless condition on the
track, the train coming to you and you never made an outcry
of any sort and you were helpless and couldn't get up?
A. I tried to rise, and hadn't made any outcry;
page 278 ~ I had to go back down. I thought I could get off
the track and I started crawling on my hands and
knees.
Q. You saw the train coming, you were in a helpless position, 350 feet from you, and you never opened your mouth
or holloed; it was running around six or seven miles an hour·t
Is that your statement? Mr. Palmer, is that a factY
A. Running around seven or eight miles an hour, yes, sir.
Q. You never opened your mouth?
A. No, I was too intent "ratching the engine to see if I
col)ld get off the track; I was intent watching to see whether
the engine was going to st_op or not.
Q. You were on the track in a helpless condition, watching
to see whether the engine was going to stop or not~. Is that
your statement? Never opened your mouth or holloed to the
·
engineer to stop or give any indication t
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A. At the time it never came in my mind to hollo to the
engineer to stop.
Q. You didn't see anybody on the engine, did you?
A. I don't kno\v who was on the engine.
Q. You said in examination in chief that you did not see a
lookout on the engine. I thought you meant you didn't see ·
anybody. Did you?
·
A. There was no lookout on the engine.
Q. What do you mean by lookout on the en·
page 279 ~ gine 1
A. Lookout on the engine is a man supposed
to stand on the rear of the engine and see that the track is
clear.
Q. You didn't see anybody standing on the rear of the
tender?
A. No, sir.
Q. This engine was backing?
A. Yes, sir.
Q. You didn't see anybody on it at all?
A. No, sir.

By the Court:
.Q. I under&tood you to say there was something slippery
on your foot or on the rail?
A. As I stepped on the rail I slipped and lost my balance
and fell on my face.
Q. Fell' on your face?
A. Yes, sir, fell for,vard on my face.
Q. I{nock you unconscious?
A. I was in a dazed condition for a few seconds, I do11't
know how long, from the shock.
Q. You noticed the engine backing back before you got on
·
the rail, didn't you?
A. No, sir. I noticed the engine after I fell on the track.
I had seen the engine and it apparently seemed to be standing
still at the time.
Q. You said you didn't see the engine~
page 280 ~ A. Yes, sir, I saw the engine on the track, but
it apparently seemed to be standing still, before·
I attempted to cross the track.
Q. Was it or was it not standing still?
A. I think at the time I started across the track the engine
was standing still at the time.
Q. ·You are not certain?
A. I am not certain.

-------------
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Q. Then, when you stepped on the track, you fell?
A. I slipped and lost my balance and fell.
Q. And became in a dazed condition?
A. Yes, sir.
Q. Do you know how long you were in that condition~
A. I don't know how long I was in that dazed condition.
Q. Where was your head, when you came out of the dazed
condition, relative to- the north track?
A. My head was lying about the central part of the track
towards the notth.
Q. Your feet must have been off the track?
A. To the south, one foot.
Q. Were or were not your feet off the track to the southt
I understand you 'vere coming from the south north, and, if
you fell and fell headforemost, how did your feet
page 281 ~ get on the track~ If that is the 'vay you were
coming and that is the way you fell, how did
your feet ever get on the track T
A. I tried to get up and fell back a second time; that threw
my feet right into the track.
Q. I understand you were in a dazed condition and came to
and s~w the engine?
A. I tried to pick myself up when I saw the engine coming
to me.
Q. How did your feet get on the track?
A. I fell back down after I tried to pick myself up. I got
about half-way up.
Q. Explain to the jury. I haven't caught that yet.
A. After I got over the daze¢[ condition I started to rise,
and it seemed I sprained my ankle as near as I could figure;
I got up, part way up, and fell back down; that 'threw me
right on the track, threw my whole body right into the track,
feet ana all; so I tried to crawl on my hands and knees to
the north to get off the track, to get across the north rail
before the engine came op. me.
By a Juror:
Q. Were both your feet on the south rail then?
A No, sir, not when I fell the second time. After I tried
to get up and fell that threw my feet inside of both lrailg.
page 282

~

By Mr. D. H. Lake:
Q. Did the train run over both your
A. Yes, sir.
Q. Your feet?

feet~
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A. One leg, and foot right in front of the ankle.
By the Court :
Q. I understood your feet and half your body 'vere off the
track when you came from your half-dazed condition, weren't
on the track at all?
A. Not as_I came from the half-dazed condition, but as I
was getting up I fell a second time, which threw my whole
body on the track. W11en I sa'v I was going to fall, I tried
to catch myself; that naturally threw me forward further.
By.:Mr. D. H. Leake:
Q. Your statement is you were coming from the river going
towards thw water plug?
A. Yes, sir, going north. ·
Q. Isn't the \vater plug right tl1ere? (Indicating) How
close is the water plug to that track?
A. The water plug is probably a couple of tracks there.
Q. Look at that map and see if that is corr~ct. It is right
at the track, that water plug is, isn't it? That map is dra~vn
to scale. It is right at the track, isn't it, that water plug·?
A. It seems to be on the map-between two tracks.
·Q. It is a simple matter; it is right there; there
page 283 } is no trouble about its being put on the map, is
it? Had you gotten your drink of water~
A. No. sir. I hadn't gotten to the plug when I fell.
Q. You were right at it. 'veren 't you~
A. Right close to it, must have been right at it.
Q. If you were on that track, that is to say, you were on
this track (Indicating) shown by that red spot, that is the
second track from the north, and that happened right at the
water plug, your head 'vould have butted into the 'vater plug,
wouldn't itf
A. No, sir, not necessarily.
Q. If this thing was right 'vhere that water plug was, it
could not have happened as you said; isn't that so?
The Court: If what thing was right by the water plug?
Mr. D. H. Leake: If he was.
The Court: He never said he was right by the water plug.
Vlitness: I never got to the 'vater plug yet.
By Mr. Leake:
Q. You w·ent straigl1t from where you 'vere 'vorking to the
wafer plugf

---- -

-

C. & 0. Ry. v. B. W. Palmer.

---------------

257

A. Apparently straight across.
Q. Then, if this thing happened on that track
page 284 ~ right at the w·ater plug, it could not have happened like you said; in other words, the water
plug would have prevented your body from going forward,
'vouldn 't it?
A. It couldn't prevnt my body from going forward. The
distance between the water plug and the track is far enough
nearly for a track to be laid in there.
Q. The water plug is not such a large thing, is it?
A. It is not such a large thing.
Q. How big is it?
A. It stands high enough to fill an engine.
Q. How big around~
A. Possibly, to make a rough statement, might be a.s large
as one of these columns at the bottom and runs up at the
top.
Q. You might have been one side or the other of that, and
do you kno'v which side you were on 1
A. I think I was going nearly straight across in front.
Q. Going right to it¥
A. Yes, sir, going right towards it.
Q. You stumpled on the .south rail, that is, on the rail towards the way you were coming from?
A. The rail towards the river from the direction I was
coming.
Q. You fell right across the track with your head towards
the north, your head struck the north rail?
A. I fell straight across, and I was headed
page 285 ~ north at' the time I fell.
Q. What did you strike your head on?
· A. Must have struck it on a tie or rail, I doli 't know which
I .struck it on.
Bv the Court:
~Q. I understood you to say a 'vhile ago that, when you came
from your semi-conscious condition, your head was about
the middle of the track 1
A. Yes, sir.
Q. Your feet 'vere off the track?
A. Yes, sir.
Q. With your head to the middle of the track, could it hit
the north rail¥
A. No, sir, lt doesn't seem possible to hit the north rail.
Ties are stickjng up all over the yard.
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By Mr. D. H. Leake:
Q. Your head was in the middle of the track; that would
throw your feet towards the river~
A. Yes, sir.
Q. Now, then, when you went forward, you said you tried
to get up?
A. Yes, sir, tried to get up.
.
Q. Where did your body ultimately land T
A. The pain was so great when I fell, I fell forpage 286 ~ ward again, and bearing on it trying· to protect
my ankle, I threw my whole weight; that threw
my body right in between the tracks.
Q. Your whole body was in between the tracks?
A. I wasn't lying straight across the track at the time I
fell the second time; it thre'v me kind of sideways across.
Q. You mean to say when you fell the second time your
whole body was in between the tracks Y ·
A. As near as I can recollect.
Q. Where would that put your feet~
A. Threw my feet close to the south rail and my head to
the north rail. It would be on the north rail if you were
·lying straight across, and, if you were lying sideways, you
'vould clear the north rail and your head would .be against the
north rail.
Q. Your feet towards the south rail and heads towards the
north rail; not straight across the track but diagonally along
it, and the whole train ran over you T
A. Engine and tender ran over me.
By the Court:
Q. Why didn't it run over your head and body?
A. For the simple reason I had got on my hands and knees
and started to drag my body and cra,vl off the track to get
clear of the engine. I had got across the north rail with all
but my legs when the engine ran on top of me.

page 287

~

By Mr. D. H. Leake:
Q. Just no'v you said you were between the

tracks?
A. When I fell.
Q. I don't mean to confuse you. I thought you said when
the engine ran over you.
A. No, sir. When I fell, I fell between the tracks, then got
on my hands and knees and attempted to crawl off to the north.
Q. Didn't you just tell me the engine ran over you while

-------
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your head was -between the tracks, the engine and tender
passed over your body 1
A. I didn't understand the question that way. I understood
the question 'vhen put to me was, how I fell when I fell the
second time.
Q. I was trying to find out how the thing finally wound up.
A. I was crawling off the track when the engine went over
me-over the north rail.
Q. Then your feet were on the north rail T
A. I hadn't got my feet off the north rail then.
Q. You brought this suit originally, you say; you signed the
notice of motion, yourself~
A. Suit was brought by the Maryland Casualty .people, and
I signed the. papers.
0

•

The Court: I didn't get the answer.
Witness: I signed papers for the Maryland Caeualty people
at the request of my attorney.
page 288

~

By Mr. D. H. Leake:
Q. Your attorney was the same as the attorney
for the Maryland Casualty Co.?
A. Yes, sir.
By a Juror:
Q.· Did the company for whom you worked have a system of
'Yater carriers for the campY
A. No, sir, not in that part of the yard.
Q. Not in any part of the yard Y
A. In the further part at the long bridge they had water
carriers.
By the Court :
Q. Did all the men go across there to get water-~
A. Yes, _sir, those that were working in the lower yard.
They had three or four different gangs in different parts of
the yard.

RE-DIRECT EXAMINATION.
By M1;. Sinnott:
_
Q. You were asked by Colonel Leake about where you were
when the engine ran over you. Did you fall down one time .
or two times T
...~. I fell down the first time when I slipped and was in a
dazed condition.
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Q. Where were you then Y
A. I was just stepping on the south rail of the
page 289 ~ track. When I came out of the dazed condition
I looked both ways and saw the engine coming
back right on me at the time.
By the Court :
Q. Right on you f
A. Possibly 300 feet from me.
Q. Three hundred feet~
A. Yes, sir.
Q. ]~ow far is that~
A. I should judge it is about the length of a city block in
Richmond as near as I can judge.
Q. You saw it that far away from you 'vhen you 'vere on
the track?
A. No, sir. \Vhen I got up from the dazed condition, or
tried to get up. I tried to get up from the dazed condition,
looked down the track and saw it coming back.
Q. You were not but half way of the rail at that time 1
A. I fell on the rail at that time.
Q. Answer my question. When you came to the first time
you had your head in the middle of the track and feet off the
track1
A. I was a1bout two-thirds on the track.
Q. I understood you to say a while ago that your head
'vas in the middle of the track when you came from under the
dazed condition~
A. Yes, sir, near the middle of the track.
Q. Then you saw the engine 300 feet away at
page 290 ~ that time~
A. Yes, sir.
Q. Your head was in the middle of the track and
your feet were all off the track1
A. Yes, sir.
Q. When you saw the engine in that position what did
you do?
A. Tried to rise, got part the way up and the pain was so
great I fell back down and it threw my body ou the track.
Q. Then what did you do?
A. I looked and the engine was still coming towards me.
I tried to era wl to the north to get off the track entirely(. ~
Q. Where were you, in what position 'vere your feet when
the tender struck you ~
A. I 'vas nearly off the track at the time the tender ran
ocer me; my feet were on the north rail.

-
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Q. :M::r. Palmer, you say you were taken to the hospital
right away¥
The Court: He has been all over that.
Mr. Sinnott: I just want to bring out one proposition. I
am not making an effort to go over it again.

Q. How long before you got straightened out in your mind
after you 'vent to the hospital 1
A. Possibly six or seven days before I got straightened
out.
Witness stood aside.
page 291 ~

J. R. STUTZ,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follo,vs:
EXAMINATION IN CHIEF.

By Mr. Sinnott:
Q. Mr. Stutz, your name is J.\;Ir. J. R. Stutz?
A. Yes, sir.
Q. In what business are you engaged; 'vhat is your trade?
A. Locomotive engineer.
Q. How long were you engaged as a locomotive engineer Y
A. Since 1901.
Q. For 'vhat roads have you operated locomotives, if any?
A. Chesapeake & Ohio, Seaboard Air Line, Southern, Central of Georgia and L. & N.
Q. About how long have you operated locomotives~
A. Well, I have been working around locomotives for
about 35 years.
By the Court :
Q. How long have you ·been operating them Y
A. Since 1901.
By Mr. Sinnott:
Q. Are you familiar 'vi th the operation of locomotives 1
A. Fairly.
Q. Different types?
page 292 ~ A. Yes, sir.
Q. ~Ir. Stutz, I will ask you if, on a straight
track, where there is no grade, or,. if grade, comparatively
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little, on a clear day, ·.with nothing to obstruct the view of
the operator of the engine, 'vithin what distance could an
engine be stopped?
The Court : Going how fast?
Mr. Sinnott: Not exceeding ten miles an hour.
A. Could be stopped in about an engine length.
By Mr. Sinnott :
Q. About w~at is that~
A. They run from 50 feet to about-Mallets I have seen
as high as 110 feet long.
Q. Assuming it was a small engine, in about what distance
could a small engine be stopped?
Witness: Fifty-foot engine?
Mr. Sinnott: Yes, sir.
A. One of them could be easily stopped, that is, properly
handled, in its length, or very little over its length.
Q. Suppose it was going seven or eight miles an hour, in
what distance cvould it be stopped?
A. A little less than that.
Q. An engineer, or operator of an engine, sitpage 293 } ting on the engineer's side where they would operate an engine-Can you operate from either
side~

A. No, sir, from the right side. .
Q. A person sitting on the engineer's side there on a locomotive, assuming there was an object on the track, or a human body on the track, about 390 feet away, is there any
reason why the operator of that engine could not see that
body on the track?
Mr. D. H. Leake: I object to the question unless he shows
what type the engine was.
The Court: Objection overruled.
Mr. D. H. Leake: We except.
By }.~Ir. Sinnott:
Q. Sitting on the engineer's side could he see a body on the
track?
A. Yes, sir.
Mr. D. H. Leake: Same objection and exception.
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Q. Have you ever opera ted an engine through railroad
yardsY
A. Yes, sir.
Q. In backing an engine through the yards is it customary
to keep a lookout, going through yards, where you are going?

Mr. D. H. Leake: I object.
The Court: Objection overruled.
Mr. D. H. Leake: I e~cept.
page 294

~

A. Backing an engine, it is customary to have
a man on the back of the tender.
Q. Suppose there is no man on the back of the tank, what
is the custom of the ·engineer Y
Mr. D. H. Leake: I object to this.
The Court: I believe you are getting into error now.
Mr. Sinnott: I withdraw the question.
Mr. D. H. Leake: How much of the question is withdrawn T
Mr. Sinnott: All in reference to the custom.
The Court: All in reference to custom about a lookout is
stricken out. All of those are improper I think. The jury
must not consider any of those questions or answers about
keeping a lookout.
CROSS EXAlVIINATION.

By Mr. D. H. Leake:
·Q. Now, 1\ir. Stutz, you sa·y an engineer can see along an
engine running backwards on the right hand side of the track
when he is situated in his box, which will be ori the left hand
side-it will be the right hand side of the engine going for~
ward and will he the left hand side going backwards?
A. Yes, sir.
Q. The tender, you say, would not interfere with his view!
A. No, sir, not a hundred yards.
Q. Did anybody say anything to you about 100
page 295 } yards Y
A. Mr. Sinnott asked me if a man could be seen
as much as 300 feet back of the engine.
Mr. D. H. Leake: I didn't understand that.
Mr. Sinnott : I asked that question.
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By Mr. D. H. Leake:
Q. Do you know this engine involved in this caseY
A. No, sir.
Q. Have you any idea what a man can see on that engine~
A. Well, the construction of all is about the same ~n regard
to tank.
Q. Isn't there a great deal of difference¥
A. He is not supposed to see over the to.p of the tank My
· answer to his question was if he used proper effort to look
out the windo'v he could have seen.
Q. I don't know as it is up to you to say what is proper
effort. I want to know what a man, looking· forward, can
see.
A. I-Ie would ba ve to be looking back then.
Q. rrhe way the train is going, I mean.
A. He is supposed to use every effort to see if the track
is clear; in other words, he is supposed to have his head out
of the window.
Mr. D. I-I. Leake: I object to that supposition, too.
The Court : You are asking him a question and he is answering it.
Mr. D. H. Leake: I didn't ask him what he suppage 296 ~ posed.
The Court: He laid the foundation for an expert witneRs. He has given his opinion. I understand all
this is opinion.
J.\IIr. D. H. Leake: I don't think he can give an opinion on
a question of law. What a man ought to do is a question o·f
law, I think, rather than for the witness to say.
The Court: Objection overruled. You asked the question
and he answc:tred. If it doesn't -suit youMr. D. H. Leake: I don't object to his answering it as
long as he doesn't tell me 'vhat is right or wh~.t is wrong
from a legal standpoint.
Q. What I want to get at is this (it is a practical question) :
Suppose a man is sitting on the left hand side of a ca~, going
backwards (which 'vould be the right hand side going for'vard), and is in the engineer's seat, doesn't the tender interfere with his view of the track looking in that direction Y
A. It would close up on it, but you have ru clear view of
the track as much as two or three hundred feet.
Q. You can't see it for two or three hundred feet, you
mean!
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A. You can see any obstruction on the track, that is, as
much as 200 or maybe probably a little less than 200 feet,
back of the engine.
Q. You mean to say by looking straight back
page 297 ~ he can see that Y
A. By looking out of the window.
Q. How much has he got to look out of the window to do
that~

A. He is supposed to have at least his head and shoulders
out.
Q. Leave out supposition. I am talking about what he ·
can see. If he does that he puts his head how far out of the
window?
A. Generally when I was handling an engine, I always put
mine out far enough to see.
Q. Let's get it down. Suppose your head and shoulders
are not out the windo'v and you are looking right back, what
can you see?
A. You mean your head on a line with the tank? You
couldn't see very much.
By the Court:
.
Q. Suppose your head wasn't out of the window at all j
A. Couldn't see anything back of you.
By Mr. D. H. Leake:
Q. Couldn't see anything?
A. No, sir.
Q. For any distance, could heY
A. No, sir, if his head wasn't out of the 'Window.
Q. The tender would cut it off entirely· in other words,
the tender constitutes an obstruction to tl1e line of vision,
looking backwards when you are hacking an engine Y
A. You just as well try to look through a wall.
Q. A man that stuck his head out of the window
page 298 ~ far enough can see a little around the end of it Y
A. Yes, sir, see a good distance.
Q. But you don't kno'v ho'v far~ Have you ever experimented with this engine Y
A. I never made any measurements, but I have been associated with engines long enough to know that an obstructio·n 300 feet behind can be seen without putting your head
very far out of the window.
Q. What do you call very far?
A. I mean outside.
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Q. He has got to stick his head out of the cab?
A. He has to lean out this far. (Indicating.)

The Court : What is the good of going over all this ~ I am
perfectly willing to have anything in the record that is necessary, but, if a ma.n doesn't stick his head out of the window,
common sense tells you he can't see anything behind him with
his tender right behind him. Isn't that true?
Mr. D. H. Leake: I think it is true.
The Court: Is it the contention that ·an engineer doesn't
have to put his head out f
1\tir. D. H. Leake: Yes, sir, tha.t is certainly the contention.
The Court: If he is going backwards, it is not
page 299 ~ his duty to put his head out of the window?
Mr. D. H. Leake: In winter tim:e.
The Court: In winter time or spring time or any time Y
Mr. D. H. Leake: I don't think they are required to look
out at all. I am just testing the accuracy of the witness. He
is giving an opinion.
The Court: Is it your legal proposition, if you are going
backwards you don't have to keep on the lookout~
lVIr. D. H. Leake: He takes the situation as he finds it, from
a legal standpoint, doesn't have to maintain any special lookout for even a licensee; that they keep a lookout with such ·
force as they have on hand. This witness has testified what
a man can see from an engine. I want to test his accuracy
about it.
The Court:
right. Go ahead.

An

By ~Ir. D. H. Leake:
Q. I want to know how far out of the 'vindow has a man to
put his head, and how far can he see after he does that, and
what can he see? Can he see the south rail, or the opposite
rail from the one he is on, even if he does that?

page 300

~

Witness: At what distance?
lVIr. D. H. Leake: You are testifying. Three

hundred feet?
A. Yes, sir.
Q. You say he can see around the end of the tender 300 feet
on a straight track by sticking his head out of the window¥
A. -Yes, sir.
Witness stood aside.
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C. P. GREEN,
a witness on behalf of the plaintiff, being :first
duly s'vorn, testified as follows:
EXAMINATION IN CHIEF.

By Mr. Sinnott:

!

!

Q. Where do you live?
A. #913 Bainbridge street, South Richmond.
Q. What is your trade?
A. Locomotive engineer.
Q. For whom are you now working!
A. American Locomotive Company; ~t least, I am not
working anywhere at present; they are shut down for a while.
Q. Your duties with the American Locomotive Co. consist
of what~
A. Consist in taking new engines out on the road and seeing that they are delivere4 safely as they are whe1;1 they
leave the shop and everything is in good working order and
the engines are what the contract calls for.
Q. Ho·w long have you operated locomotives?
A. About twenty-five years.
Q. For one road or different roads Y
A. Different roads.
Q. What roads have you operated for?
A. Southern.
Q. What else ~
A. I was on the Norfolk division between Danpage 302} ville and Norfolk, and between Monroe and Spencer and out to Greensboro.
Q. You understand locomotive operation, I presume T
A. I expect so; I ought to.
Q. Mr. Green, an engineer, or operator of an engine, going
on a straight track where there is either no grade or very
little grade, and backing, with only the tender attached to
the engine, the engine backing, for what distance in the rear
on the track can an engineer have a view of the trackf
Mr. D. H. Leake: I make the same objection.
The Court: Objection overruled.
Mr. D. H. Leake : I note an exception.
A. On a straight track he ought to be able to .see anywhere
·
from a quarter to half a mile.

r------ ---
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By Mr. Sinnott:
Q. I mean how close to the engine can he see f
Witness: You mean right up to the front?
Mr. Sinnott: .About what distance from the engine, from
the tender, where the man has got a vie'v of the track.
.A. If he is attending to his business like he ought to be,
backing the engine, about three or four feet.
page 303 ~

Mr. D. H. Leake: I move to exclude that answer about attending to his business.

By Mr. Sinnott:
Q. In what distance can you see both sides of the track ?
· A. I would say the opposite side from me would be fifteen
or twenty feet, because I would have to see by the corner of
the tank to the opposite .side.
Q. If the engine was backing, and the engineer on the right
hand side, and there was a human body on the track abqut
. 300 feet away, could the engineer see that?
A. Sure.
·
Mr. D. I-I. Leake: Same objection.
I

By Mr. Sinnott:
Q. He could~
A. If he was looking, I should think so.
'Q. In 'vhat distance can an engine, say, of the ordinary
type, on a level grade, be stopped, going not exceeding from
eight to fifteen miles an hour Y
A.· Under ordinary circumstances could be stopped anywhere from 50 to 80 or 90 feet, something like that; butl, if
he had to do it, it could be stopped quicker than tllat.
Q. In what distance could it be stopped on emergency~
. A. I think I could stop one in· forty feet at ten miles per
hour; I mean where the physical conditions of the track are
comparatively level. Of course, down hill, if the
page 304 ~ grade was much, it would be a little more.

CROSS

EXA~fiNATION.

By Mr. D. H. Leake:
Q. I understand you to say that an engineer, sitting on the
right hand side of an engine going forwa_rd, which would put
him on. the left hand side going backward-

-I
i
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Witness: No, sir, I didn't say it that way.
1Yir. Leake: Let me finish my question.

Q. (Continued) Do you say that he, looking in the direction
in which he is going, which is backwards, can see the track
:fifteen or twenty feet from the tender?
A. I think so ; I think so from the tank.
Q. You say the tender don't interfere at all with the viewY
A. No, sir, I beg pardon, I didn't say that. You see, you
have got to look back of the tank, and heap of times with these
low tamks on some of these engines you can see over top of
them, with a switch engine especially. Take any ordinary
road engine, you can look~ around the tank for about twenty
feet on the other side, and see four or five feet on my .side
'vhere I am .sitting; but I don't think the tank would take
up over twenty feet on what we call the fireman's side to obstruct the view.
The Court: I think he asked you how far from
page 336 ~ the point of clearance west had they filled up; how
far were they dumping the thing in the river~
vVitness : About 150 yards.
·
By Mr. D. H. Leake:
Q. You saw him after he was injured
A. Yes, sir.
By the Court:
Q. I understood you to say a 'vhile ago the north rail of the
third track. Was it the north rail of the third or second track¥
A. It was the third or fourth.
Mr. D. H. Leake: lie is talking about which way you were
coming from.
\Vitness: From the dirt track.

By 1\tir. D. H. Leake:
Q. How many tracks from the north side?
A. I don't know about that.
Q. Look on the map. Can you tell? Do you see that wate-r
plug there~
A. Yes, sir.
Q. See the red spot'
A. Yes, sir. I couldn't hardly see.
page 337

~

By the Court :
Q. Did you help pick him up?
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A. No, sir. I went for the ambulance and left him there
.
. with Mr. Stonecypher.
Q. You went to him as soon as it happened?
A. Yes, sir, just as .soon as I saw him.
Q. Where was he at that time? Tell us on this map.
A. He was lying right here near this fire. There· was a
fire right at this stand-pipe. He was lying just a little ways
from the fire.
By ~Ir. D. H. Leake:
Q. You see the red spot on the map. Where wa.s he in reference to that Y
A. Right about here at this point. (Indicating.)
By the Court:
Q. Where is that? At the red spot or at the white spot
just beyond it Y
A. At the white spot.
By Mr. D. H. Leake:
Q. How far was it from the water plug?
A. About 15 or 20 feet.
Q. From the water plug?
A. Yes, sir.
Q. Which way from it?
A. East.
Q. East of it?
page 338 ~ A. Yes, sir.
By the Court :
Q. Was there a fire there?
A. Yes; sir.
Q. How far was that from the fire ~
A. About ten feet.
Q. Which way wa.s that, east or 'vest of the fire, or north
o:r.· south of 'itt
A. I believe that was east of the fire-No, sir, he was west
of the fire.
Q. Did you see him to see what had happened to himT
A. Yes, sir. When I got to him one of his feet was sort of
stuck to the rail and the other was severed .
. Q. Where was his body lying? Was it between the rails
of one track or two tracks ~
A. He was lying between two tracks.
Q. Which two tracks, do you remember?
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A. As well as I remember between the third and fourth
tracks.
·
Q. Coming from towards the river?
A. Yes, sir, counting from the river.
Q. Where was the fire Y Was tba t between tracks or in the
tracks?
A. Between tracks.
.
Q. Was that between the same two tracks his
page 339 } body was ?
A. I don't remember exactly whether it was or
not. It seems to me like it was though between: the same
tracks.
Q. You didn't have any talk with him, did youY
A. On the way to the hospital I talked a little bit in regard to the injury.
Q. Did he say how he was injured Y
A. He said he didn't remember. I asked him how it happened, and he said he didn '"t remember.
Q. He couldn't remember how it happened 7
A. No, sir.
CROSS EXAMINATION. .
By Mr. Sinnott:
Q. You say he said he didn't remember how it happened?
A. Yes, sir.
·
.
Q. Was he in a conscious or semi-conscious condition Y
A. I couldn't say. He talked rationally, and I asked him
about notifying his people. He said no, he didn't want them
to k1iow anything had happened to him. I am unable to say
whether he was conscious or not.
Q. You thought at one time he \Vas in a semi-conscious condition, didn't you? A. I hardly thought about it at the· time. I was sort of
excited, myself.
Q. You say one foot wa$ found on the rail there,
page 340 } or on the track Y
A. There 'vas a shoe lay there for quite a
'vhile; I don't remember about the foot.
Q. You sa'v a man near the fire in that direction with a
shovel; you say you don't know whether it was Palmer or
·not?
A. I couldn't say it was him absolutely.
Q. I believe you said that his body was found between the
fire and the stand-pipe?
A. No-Let's see. It 'vas right west of the fire.
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Q. But east of the stand-pipe, wasn't it Y
A. I don't remember just exactly the stand-pipe.
Q. You said he 'vas found west of the fire?
A. He was west of the stand-pipe also I think.
Q. Which was furthest east, the fire or stand-pipeY
A. ·The stand-pipe and fire were very close together as
well as I can remember.
Q. He was found about ten feet of the fire~
A. Yes, sir, around ten feet.
Q. And the stand-pipe and fire \Vere pretty close togetherY
A. Yes, sir, pretty close.
Q. When you found him did he seem to be suffering much f
A. He didn't seem to be suffering much. He· asked to be
killed, I believe, right at the time.
Q. Asked to be killed?
page 341 ~ A. Wanted to be knocked in the head.
Q. Did it indicate he was suffering very much
to you Y
A. It sounded like he was frightened. He asked me if he
was cut up any on his feet.
"Q. He seemed to be frightened~
A. Yes, sir.
Q. He wanted to be killed Y
A. Yes, sir.
Witness stood aside.
page 342 }

L. W. SHOWALTER,
a witness on behalf of the defendant, being first
duly sworn, testified as follo,vs:

EXAMINATION IN CIDEF.
By Mr. D. H. Leake:
Q. What is your business Y
A. I am y~rd master, Clifton Forge yards, C. & 0. Railway Co.
Q. Were you yard master at the time Mr. Palmer was injured?
A. Yes, sir.
Q. What were your duties there?
A. See that trains were made up and dispatched promptly.
Q. Did you have jurisdiction over this yard Y
A. Yes, sir.
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Q. Do you know- anything about ·the injury to B. W. Palmer there on November 2nd, 1923' ·
A. Yes, sir.
Q. When did you first hear of itt
A. It was about nine o'clock in the morning of that date.
Q. What did you do when you heard of it1
A. I went immediately to the scene where it happened.
Q. Had Palmer been removed when you got thera Z
A. Yes, sir.
Q. Were there any indications present showing where a
man had been .struck?
A. Yes, sir.
~·
Q. If so, what was it~
.
page 343 ~ A. "\Veil, one of his feet was lying on the railroad track, as well as I remember cut off right
about here (Indicating) and blood on the north rail.
Q. Can you tell where that was, that you saw this indication, upon that map'
A. Yes, sir.
Q. Where was it 1
A. Right here where this little-red dot is in the map.
Q. Right where the red spot is 7
A. Yes, sir.
Q. There is where those indications were?
A. Yes, sir.
Q. Do you know what engine it was that struck 1\{r. Pal. mer 1
..
·
A. I think it was engine #67 as 'veil a.s I remember.
Q. Who was in charge of it?
A. I couldn't say who was in charge of it.

By the Court :
.
Q. Was it a switching engine f
A. No, sir, it was not a switching engine, not at that time.
They used it for a switching engine but it was not a .switching engine at the time of the accident.
_
Q. It 'vas not a switching engine; they used it in switching,
but it was not a s'vitching engine; is that the idea Y
A. As well as I remember, it was a pilot on it.
page 344 ~ It was not a s'vitching engine. It was a road engine for passenger trains.
By Mr. D. H. Leake:
Q. There is a difference of construction between a s'vitching engine and a road engine both as to pilot and tank and
tender?
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A. Yes, sir, .and steps.
Q. The switching engine tender goes down 1
A. Low.
Q. Beveled, isn't it?
A. 8-ome are.
Q. That is not true in reference to #67 Y
A. No, sir.
Q. It has a high tank on it 1
A. Yes, sir, square tank.
OROSS EXAMINATION.

By Mr. Sinnott:
Q. What type engine was it 1
A. It was a small engine, very small engine.
Q. Used where Y
•
A. They used it down on branches, branch roads.
Q. One of these little engines used on branches?
A. They have used it on passenger trains 33 and 32 on
several different occasions.
Q. Do you kno'v whether that engine ever
page 345 ~ stopped when it went over }.lfr. Palmer or notT
A. I don't know.
Q. Did you see it run over him?
A. No, sir.
Q. Were you around there when it happened?
A. I was at the yard office when it happened?
Witness stood aside.
~.

J. E. IDNEBAUGH,
a witness on behalf of the defendant, being first
duly sworn, testified as follows:
page 346

EXAMINATION IN CHIEF.

By }.llr. D. H. Leake :
Q. What is your business?
A. Road foreman of engines.
Q. For tl1e C. & 0.?
A. Yes, sir.
Q. Where do you live?
A. Clifton Forge.
Q. Are you familiar with the operation of tlte yards at
Clifton Forge?
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A. Yes, sir.
Q. How are engines taken out and carried into the yards?
A. They are handled to and from the yards by hostlers.
Q. How many men are on an engine Y
A. One.
Q. Is he a hostler ?
A. Yes, sir, he is a hostler.
Q. Which side of the engine does the hostler sit on in
running the engine Y
A. On the engineer's side.
·
Q. That is the right hand sideY
page 347 } A. Right hand side of the locomotive.
Q. Going forward?
A. Yes, sir.
Q. Left hand side if he is looking backward Y
A. Yes, sir.
Q. Now, do you know engine #67 ~
A. Yes, sir.
.
Q. What sort of an engine is that Y
A. Eight wheel connected engine.
Q. Is it a switch engine or road engine?
A. Road engine, passenger engine.
Q. Have you made any test of engine #67 to see what
an engineer can see looking out of the 'vindow, or looking
from the window, on his side of the engine going backwards 7
A. Yes, sir.
Q. On a straight track~
A. Yes, sir, I have Oll a very recent date-last Friday
afternoon.
Q. Will you please state the result of your experiment in
that connection-the operator of the engine sitting on the
engineer's seat, going backwards, what can he see of a man
on the track, or on the right hand side of the track, going
backwards?
A. I took a position on the engineer's seat box
page 348 ~ and placed myself in a position to handle the engine, as any man would have to in making a backward movement, and my arms are as long as the average
man. I leaned out the window just as far as I could lean and
reached the throttle. I had a gentleman walk up the track on
the opposite of the track from me (this gentleman here) for
a distance of 400 feet, and he never came in my view. At
that point he crossed the. track. He didn't come in my view
until he crossed the _north rail, or the rail on the same side of
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the track that I was on. As he crossed the rail and came to
the head of the ties he came in my view.
Q. After he had crossed the same rail that your side of the
engine wasT
A. Yes, sir.
Q. What is it that interferes with the view of the engineer'
A. Construction of the tank and cab. Engines are not all
constructed alike ; there is very much difference in the construction and design of engines. ~ngines designed for
switching purposes have lower tanks an<;l sloping tanks that
enables a man to see over and around the tanks. There is
also an engine designed for road service that has a tank
known as. the Vanderbilt ta1_1k, a round tank, that you can
·see by much better than you can a square tank. Modern engines of to-day all have a cab of equal width with
page 349 ~ the tank and possibly wider, and the engineer on
a modern engine. is higher than on engines of
earlier dates. It enables a· man to get a view of the track on
a modern engine much earlier than on a~ engine of this
type. The cab is very ~mall on an engine of· this type and
your tank is·rea.lly larger than the cab, and on the poSition
on the seat bov, within thirty inches of the corner of the tank;
on account of being so close, ~ you .can't get a vi~, of .the
track within a reasonable distance behind you.
·
' Q. One of the 'vitnesses testtfied that by looking out of the
cab (he· didn't say 'vhat type of engine but he spoke generally
I take it) tltat he could see the entire· track wit~1in thirty or
forty feet of the tender. Is that 'so on this engine¥
·
A. Not this type of engine, no, sir. Now, there ar:e engines that that statement would be correct in. We have en..:
gines in the service that that statement would be correct as
to, but with that type of engine it would not be correct.
·
Q. Another one testified I think he could see 300 feet the
··
entire track. Is that so with this engine~
A. No, sir, not with this type of engine; it would be much
more than that. I don't know just how far a man would have
to get before he could see the rail on the opposite side; I
didn't make that test; but it wo:uld ·be much more than. 400
feet, because I conldn 't s~e a man in the center of the track
at a dist~e of 400 feet.
page 350 ~ Q. You· could not 1
A. No, sir, couldn't see him until he reached the
rail on the same side of tl1e track I was on, until he was step. ping across that rail.

--

-------

-

---
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CROSS EXAMINATION.
By Mr. Sinnott:
Q. How many engines did you have in the yards used as
switch engines along in November, 1923 Y
A. Approximately ten.
Q. What type are they?
A. Our switch engines are G-7, known as Class G-7, and the
standard switch engine Class C-12.
Q. On those engines can you sit on the engineer's seat and
see down the track ?
A. On either of those engines you can get a much better
view than you can on an engine of different type.
Q. You don't know what engine was involved in this accident, do you?
A. No, sir, I do not.
Q. You picked out a. certain eng.ine to make a test on,
didn't you?
A. The only thing I know is that I was told
page 351 } that this was the engine involved.
Q. You don 't kno'v 7
A. No~ sir, I do not.
Q. Does the side of the tender project out any further than
the engineer's cab projects outY
A. On some classes of engines it does.
Q. How much further?
A. Approximately two inches.
Q. Was that true of this engine you have been talking
about~

A. Yes, sir.
Q. On the fireman's side Y
A. About the same; it would be the same thing.
Q. Projects out about two inches further than the side of
the engine Y
A. Yes, sir.
Q. An engineer in leaning out of his engine, as they do
quite often-Don't they have to lean out the engine Y
A. Yes, sir.
Q. How far would he ordinarily project out beyond the side
of the cab~A. Approximately twelve inches.
Q. Do you undertake to tell the jury that a man sitting in
the cab there with his head projecting out twelve
page 352 } inches from the cab could not see down that
track for a certain distance?
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A. Yes, sir.
Q. In what distance?
A. He wouldn't see that track for a distance of 400 feet to
my knowledge.
Q. Could he see any part of the track?
A. He could see the rail on the- same side he was on.
Q. In what distance could he see those rails?
A. About 200 feet.
Q. l-Ie could see then all right, couldn't he ~
A. Yes, sir, just about 200 feet.

RE-DIR-ECT EXAMINATION.

By Mr. D. H. Leake:
Q. That is on a straight track?
A. Yes, sir. .
Q. Suppose there is a curve like it is on that trac~ there
(Pointing to map), would that affect the ability of a man to
see, if he was on a curve Y
A. Oh, very much.
Q. Suppose he is on the outside of the curve, could he then
see as much as he could if he was on a straight track?
Q. Different engines have different effects f
A. Surely.
Q. Can you say generally what a man could
have seen on this particular engine in this caseY
A. No, sir. I didn't say that particular engine.
Q. You don't know what he could see?
A .. No, sir; I mean under ordinary circumstances anywhere
from twenty feet back of the tank he ought to be able to see
on the opposite side a.nd four or five feet on the side he is
sitting on if he had his head out of the window and attending to his business.
Q. You say attending to his business. How :far out would
he stick his head f
A. Ordinarily a man would reach the throttle- Of course,
an engine backing up, he is supposed to be sitting in this
position on the box. (Indieating.) He is not supposed to
have his head that way; he can lean it out this way out the
·window.
Q. Leans out some 1
A. That is the general position of an engineer backing a
train up, or should be his position.
Q. I am assuming he has that position ~hen, and let's take
page 305 ~
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an engine where you can't see over the tender, so that the
·
tender constitutes an obstruction to looking
page 306 ~ straight back: Do you still say he could see the
opposite rail within forty feet of the tender?
A. I do, sir. I think so. That is my opinion.
Q. Did you ever try it 1
A. Not especially, I· never had occasion.
.
Q. One engineer said 300 feet was the distance.
A. Well, I haven't got anything to do with what he said. I
told you what I thought.
Mr. Leake: I am just seeing what your· thoughts amount
to.
Witness stood aside.
Plaintiff rests.
~Ir. D. H. Leake: We want to introduce the
·contract between Brooks-Galloway Company and
The Chesa.peake & Ohio Railway Company.
Mr. Sinnott: vVe object to that.
The Court: I don't see the relevancy of that. The objection is sustained.
!{r. D. H. Leake: I better state my purpose: To show that
this man "ras 'vorking for an independent contractor.
The Court: All right if that is the purpose of it.
Mr. Sinnott: We admit he w;as working for an independent
contractor.
Mr. D. H. Leake : I think in fairness I should state the purpose.
T·he ·Court: I have already let that in, that he was working
for Brooks-Callaway ·Company; bnt the contract between those
companies I don't think is relevant in this case.
!fr. D. H. Leake: All right. We note an exception.
The ~Court: J have already let in the fact tl1a.t he was working for an independent contractor, ·Brooks-Gallaway Company. If there is anything in that contract that is relevant
to this issue, it has. come. in, but I don't see the relevancy of
that contract now. I will be very glad to hear from
you.
page 308 ~ ~Ir. D. H. Leake: Of course, we preserve the
exception that was made during the progress of
the case.

page 307

~·
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The Court: I want you to save any objection, but if there
is any other purpose you want it in for other than thatMr. D. H. Leake: The only purpose would be, which I think
is already in, that he was working for them and that they
were indepmident contractors for the C. & 0. under this
particular contract.
.
The Court ; I will let you prove that they had a contract
wjth Brooks-Callaway Co. and that he was a servant of the
Brooks-Callaway Co. if you want to prove that.
1\fr. D. H. Leake: Yes, sir; we want to prove that.
The Court: Certainly, you can prove that.
1\IIr. D. H. Leake: 1\faybe there is no dispute on it that he
was working for an independent contractor.
1\IIr. Sinnott: There is no dispute.
The Court: I will let them prove the ,Q. & 0. Railway, defendant in this case, had a contract with Brooks-Callaway Co.
to do this work of filling in, and that Brooks-Callaway Oo. had
employed the plaintiff in this case, B. W. Palmer to do work
for them under that contract.
1\tlr. Sinnott: There is no dispute as to that.
page 309 r The Court: I understand you want to introduce the contract to show what the contract was
between the C. & 0. and Brooks-Callaway Company~
1\ir. D. H. Leake: Yes, sir.
The Court: "\Vhich I think can't be proven, and you except
to that.
1\'Ir. D. H. Leake: Yes, sir. I now offer the a'vard of the
Industrial Commission.
1\IIr. Sinnott: "\Ve admit that.
The Court: There is no use filling up the record. You can
put so much in ·as is necessary. You can introduce it in evi.
dence and read it.
Mr. D. H. Leake·: I don't care to read it. I just want to
introduce it.
Note: Paper referred to is attached to Special Plea
page 310

~

#1.

B. B. TER.RY,
a witness on behalf of the defendant, being first
duly sworn, testified as follows:
EXA~IINATION

IN CHIEF.

Bv ~Ir. D. I-I. Leake:
·Q. What is your business f
A. Draftsman in the Division Engineer's Office.
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Q. Did you make this map of the location at Clifton Forge,
Virginia Y
A. Yes, sir.
Q. Of the yards where B. W. Palm~r was injured 1
A. Yes, sir ; I made this.
Q. There are several points there I want to ask you about.
That red spot indicates point of accident. Of course, you
don't know that yourself~
A. No, sir; I was told that by the Claim Agent.
Q. That was the point indicated to you as the point?
A. Yes, sir.
··
:.Mr. Leake: "'e don't claim that you can testify to that.

Q. What is this point called ''Point of clearance,'' which
is 139 feet fr:om point called ''Point of accident'' Y
A. T·hat is the point where an engine or car can clear eacl1
other on each track; it is the clearance of a car
page 311 ~ or engine.
Q. Betw·een the mud track and the other track?
A. Yes, sir.
Q. Now these other points marked ''Water plugs'' they indicate what Y
A. Distance to the water plug from the point of switch; and
between this point here there was a fire.
Q. You don't know about thatf
A. No, sir; but this distance here is the distance between
the point of accident and the water plug.
By the Court :
Ct. What do you mean by this distance here?
A. The distance between the point of accident and water
plug-.
By l\Ir. D. H. Leake:
Q.. That is 40 feet, is that right f
A. Yes, sir.
Q. '~rhe point indicated to you as the point of the accident
is forty feet from the water plug?
A. Yes, sir; that is, the center of the column.
Q. And that 115 feet is the distance from the point of clearance to the water plug~
A. Yes, sir; that is, a straight line to that point.
Q. And the 1:3~) feet is the distance between the point of
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clearance and. the point indicated to you as the point of accidentf
A. Yes, sir.
Q. And these other tracks are as shown on this map?
A. Yes, sir.
page 312

~

Note: l\fap filed and marked "Defendant's Exhibit A", to be found on p. 125 of this transcript.

Bv the Court :
..Q. The distance between these various points, say, from
the switch on the north track to the point of accident, is· from
the first s~itch east 185 feet¥
A. I think so.

The Court: I want to kno'v so.
A. (Continued.) I don't know exactly what you are speaking of. That 185 feet is the second s'vitch.
Q. I am talking about the first switch looking east.
A. Yes, sir.
Q. That ·is, the first switch looldng east from the point of.
accident is 185 feet 1
A. Y~s, sir.
Q. And the second ~witch looking east from the point. of
accident is 275 feet·~
A. Yes, sir.
Q. And then between the point of accident and the water
plug is 40 feet 1
A. Yes, sir.
Q. Explain to the jury what are those 'vater plugs. Standing w·ater plugs 1
A. It is just a column water tank, no tank to it, it is just a
column itself.
page 313 ~ Q. You have here "'Va.ter tank". What is
that?
A. Swinging from one track to another.
Q. High enough to go over an engine, isn't it~
A. No, sir; it sw·ings to the center of the track, and when
an engine pulls up the fireman.reachcs out and gets it.
Q. It has to be higher than the tank~?
A. Higher t.ha.n the tank but not the engine.
Q. It swings o,·er like an ordinary water plug· on the side
of the railroad 1
A. Yes, sir.
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By Mr. D. H. Leake:

Q. It is a curved spout, isn't it f
A. Yes, sir; about like this. (Indicating.) The column
goes down into a concrete base. T·hey swing this over tllere
and take water.
vVitness stood aside.
page 314 ~

0. G. KEAN,
a witness on behalf of the defendant, being first
duly sworn, testified ·as follows:
EXAJ\IIINATION IN CHIEF.

Bv ~Ir. D. H. Leake:
·Q. What is your business?
A. I am Claim Agent for the C. & 0. Railway Co., Clifton
Forge division.
Q. You investigate accidents and injuries?
A. Yes.
Q. And things of that character?
A. Yes, sir.
Q. Did you ha,te occasion to investigate in connection with
the injury of ~Ir. B. W. Palmer f
A. Yes, sir.
Q. I "rant to ask you first, is \Varner Pendleton, who was·
hostler in charge. of this engine by which Mr. Palmer was injured, living or dead?
A. He is dead.
Q. Did you have occasion to interview Mr. Palmer, himself,
in connection with this injury?
A. Yes, sir.
Q. Did he make a written statement to you in connection
with that?
A. Yes, sir.
page 315 ~

1\Ir. Sinnott: We objeet to that statement.
J\~Ir. D. H. Leake: I am going to ask him as to
whether that is his signature. He denied it.
The. Court: I don't think the statement can conie in unless
you have some authority for it. I would like to have some
authority for it.
~Ir. D. H. Leake: He has already said this is not his signature. I certainly have a right to prove that .it is.
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The Court: I thought you asked him something about som_e
dead man.
Mr~ D. H. Leake: I asked him about this statement. Can't
I ask him whether lVIr. Palmer signed this statement.
Witness: That was as to the hostler of the engine that was
dead.
The Court: Now, you are coming to Palmer's statement!
~fr. D. H. Leake: Yes, sir.
The Court: I thought you asked as to the state1nent of the
dead witness.
0

0

Objection overruled as to that question.
1\Ir. Sinnott: I except.
The ~Court: I can't allow the statement to come in.
page 316

~

By lVIr. D. H. Leake:
Q. Is that his signaturei He denied it.

The Court: lie said he did make a statement to him.
lVIr. D. H. Leake: Palmer denied it "ras his signature.

The Court: What is the question now1
1\fr. D. H. Leake: I ask him if that is Mr. Palmer's signature to this paper.
The Court: Objection overruled a.s to that question. That
is all right.
Witness : "\Vhat is tile question?
The Court: If that is his signature; did he sign that-1

A. Yes, sir; this is ~Ir. Palmer's signature.
Q. Can you say whether, when he signed that, indications
showed there was anything ·wrong "rith him mentally or
otherwise?
A. His mind "ras absolutely clear.
1\fr. D. H. Leake: Now I offer in evidence his statementThe Court: The statement is ruled out.
1\fr. Sinnott: I object.
Mr. D. H. Leake: As an admission.
The Court: ':rhe objection is sustained.
l\ir. D. IL Leake: I offer it as an admission.
The Court: I don't. care what vou offer it as.
l\!Ir. D. H. Leake: I just w-ant'' to put it in the record. I
offer it in evidence as an admission of a party to the snit
and except to the eourt's ruling.

-~----~

------~

--~

-----
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page 317 ~

. The Court: You can contradict him by the witness but you can '.t contradict him by the statement because he denied the statement.

By

~Ir.

D. H. Leake:

Q. How long was it after the accident that

Y'OU conferred
with Palmer?
.
A. November 8th, 1923. He was hurt on November 2nd,
Q. I will ask you what did Palmer tell you as to how he
got hurt?

Mr. Sinnott: I object.
The Court: Why¥ Give me the grounds.
~Ir. Sinnott: He can ask him if Palmer made a certain sta.tement to him to contradict Palmer's statement, but he can't
make a general statement as .to what he told him.
The Court: What is the objection to that?
:Mr. Sinnott: To conh'act him on some statement Palmer
is alleged to have niade, he can ask him whether or not he
made that statement, but not a general statement of what he
told him. ~fay it please the court, he may have told him a
whole lot of things having nothing to do with the accident.
The Court: Did you hear the question Y
~Ir. Sinnott: Yes, sir.
page 318 ~ The ·Court: I think the question is perfectly
.
proper.
1\Ir. Sinnott : \V e except.
1\Ir. D. H. Leake : I don't mind ealling the witness' a ttention to what I want.
The Court: I don't see any objection to the question at all.
Go ahead.
1\Ir. D. I-I. Leake: He can refresh his memory, I suppose?
The Court: Certainly.
.
1\Ir. D. H. Leake: I will ask you to refresh your memory
from that paper and state. (Handing 'vitness paper.) After
refreshing your memory, I will ask you did h~ make a statement as to how it happened?
\Vitness : Yes, sir.
1\fr. H. D. Leake: 'Vhat did he say f
A. He stated he w·as working a.s a laborer for Brooks-Cal-·
la,vay Co., dumping dirt to the south of the yard, and, that, as
the spreader pulled back, as the engine pulled the spreader
back, he ~tepped out of the w·ay over the track to get out of
the way of the spreader and ·was hit by a light engine going

286

Supreme Court of Appeals of Virginia.

to the shops; he stated engine #67. He further stated that
he did not see the engine that hit him.
p-age 319 ~

By the Court :

Q. Did he state 'vhere he was standing?
A. He said he stopped there near the track to
get out of the way of the spreader which was being pulled to
the east by the dirt train engine.

By 1\tir. D. H. Leake:
Q. What is the spreader'
A. It is a car contractors use after they dump the dirt to
spread it out along the track evenly.
Q. Did you hear his statement on the witness stand Y
A. Yes, sir.
Q. About stumbling on the track, spraining his ankle and
falling on the track ·and becoming in a dazed condition, etc.?
A. Yes, sir.
·
Q. Did he make any such statement as that f
A. Said nothing about that. I questioned him very closely
and he made the statement as I told you.
CROSS EXAlVIINATION.
~Ir. S'innott:
~ Q.. You say he told you· he didn't see the engine?.
A. Yes, sir.
Q. Did he explain to you .how he knew it was engine #67 Y
A. No, sir-I think he did; I think he said some of the
men had told him; that is where he got his information..
Q. Yon say this engine was opera ted by vV.arner Pendleton!
A. Yes, sir.
page 319% ~ Q. Is he w·hite or colored?
A. Colored.
Q. Was he hostler 1
.l\.. Yes, sir; inside hostler.
Q. Do you l1ave colored hostlers at Clifton Forge1
A. Inside hostlers, yes, sir.
Q. What do yon mean by that?
A. A hostler that is not supposed to go out to the main
line at all; he just moves the engine backwards and forwards
from the shops, in the shops and contiguous to tho shops.
Q. When did you go up to have this talk with 1\fr. Palmer?
A. November 8th.

By
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The man was injured when t
November 2nd.
Had his legs cut off?
Yes, sir.
Suffering any pain at the time?
Apparently not at the .time I saw him.

By the Court:
Q. How long was that after the accident?
A. Six days.
By ~Ir. Sinnott:
Q. Lying in the C. & ·0. hospital at Clifton Forge·?
A. Yes, sir.
page 320 ~ Q. Apparently no pain?
A. Apparently suffering no pain at .that time.
Q. Did he tell you he was .suffering no pain?
A. I don't know that I asked him. I don't remember that
I did.
Q. Who wrote this statement!
A. I did.
Q. And had him sign it 7
A.. Read it to him and he signed it.
Q. You wrote out the statement and read it to him and he
sig11ed it?
A. First I questioned him and I wrote out what he said- and
then read that over to him and he signed it.
Q. When you started to take that statement, as he 'vould
tell you things would you put it down then?
A. No, sir.
Q.- Then, explain to the jury the method you used in getting the statement~
A. I questioned him about the accident, asked him everything that occurred to me; he ans.wered it; then I wrote out,
not in his exact 'vords, but in my words, what he had to say.
Q. You wrote out in your own words?
A. Yes, sir. Then read it to him. I said ''Is that .correct?''
He said it w·a'S, and then I asked him to sign it, and he did
so 'vithout any objection.
page 321 ~ Q. Was he lying in bed?
A. In bed.
Q. "\Vho 'vas present~
A. I think there was a nurse in there part of the time.
Q. Do yon know who that nurse was?
.A. I don't remember.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.

Q..
A.
Q.
A.
Q.
A.
Q.

You can't recall7
No, sir.
Did you have her witness the statement?
I did not.
Did he know you 'vere ~Claim Agent of the railway!
Yes, sir; I told him who I was.
Did he tell you that that was all he kne'v about thisY
Yes.
·
He was fully advised you 'vere Claim Agent~
Yes, sir.
That you represented the railroad l
Absolutely.
You undertake to sa.y he told you that!
Absolutely, exactly -what he told me.
But you didn't take that down as he said It?

The Court: \Vhat is the use going over that three or four
times 1 He told you.
page 322

~

By Mr. Sinnott:
Q. Do you always, when men have very badly
injured legs, have legs cut -off, go within six days to the hospital to get a statement?
A. As soon as possible.
Q. As soon as possible f
A. Yes, sir. I would have gone earlier but I happened to·
be away bird hunting and didn't get back to Clifton Forge
until then.
·
Witness stood aside..
page 323

r

W. P. STONECYPIIER,
a. witness on behalf of the defendant, being first
·
duly sworn, testified as follows :

EXAl\iiNATION IN CI-IIEF.

By :Mr. D. H. Leake:
Q. Where do you livef
A .. Opelika, .A.la.
Q. Were you employed by Brooks-Callaway Co., who had
a contract 'vith the C. & 0~ at Clifton Forg·e, at the time ~ir.
Palmer was injured Y
A. Yes, sir.
Q. What was. your business then?
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A. Dump foreman.
Q. Do you kuo'v where Palmer 'va.s working, what his duties were at 1that time 1
A. Yes, sir.
Q. Where were they?
A. On the dump.
Q. Where was that dump? Here is a map, which was introduced in evidence, of the yard there 1
A. Over here on this mud track.
Q. What 'vas being done over there 1
A. We were dumping waste dirt next to the river.
Q. Where did that dirt come from 1
A:. Freight depot.
,
page 324 ~
Q. "'\Vhere they were making an exc.ava tion7
A. Yes, sir.
Q. They 'vere dumping dirt over there for what purpose 7
A. I don't kno,v, sir; just waste dirt, I suppose.
Q. Palmer wa.s working there 1
A. Yes, sir.
. Q. What were his duties 1
A. He was supposed to do anything to do on the dump.
Q. "'\¥hat did that consist of?
A. I{nocking chains; running the jack and shovel.
Q. How about cars¥
A. Turning cars over.
Q. And dumping the dirt?
A. Yes, sir.
Q. Did you see Palmer at any time before the accident?
A. I seen him going· across there.
Q. Which wa.y was he going?
.,A.• Over to this water plug.
Q. From which direction?
A.. From the dump.
Q. "'\Vhere w·ere you ?
A. Over on the dump.
Q. "'\Vhere was the train, the dirt train?
A. tTust left there, gone back to the depot.
Q. Whe1~e was Palmer the last time you saw him before l1e
was hurt?
A. He was around there with the other men
page 325 ~ the last .time I saw l1im until I saw him going
across the track
Q. "'\V.hich track, do you know?
A. I don't know, sir. ..A.cross the track over towards where
the fire was.

.,---------
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Q.. Was there a fire there T
A. Yes, sir.
Q. Where was that f
A. Close to the water stand.
Q. How far from the water stand T
A. About twenty feet, I think.
Q. He was -going in that direction Y
A. Yes, sir.
The Court: I didn't catch where you were.
Witness: I was over on the dump.
_
The Court: Where is .that f Take that map an,d point out.
Witness : Over on the mud tr-ack, the last track froiD: the
river.
The Court: Whereabouts on the mud track?
By }fr. D. H. Leake:
Q. Do you see that placed called ''Clearance'' 1 How near
were you from that?
A. I was about 200 feet from the s'vitch, I expage 326 ~ pect.
Q. West of the switch?
A. Yes, sir.
Q. Palmer was the last time you sa"r him where?
A. Going across to the fire.
Q. Going across the tracks towards the fire f
A. Yes, sir.
Q. Then when did you next see him?
A. The time-keeper came along and asked me about the
men. I said, ''.Some gone to the fire and some down the
track. '' He saidMr. Sinnott: I object to what the timekeeper said.
The Court: Objection sustained.
By Mr. D. H. Leake:
Q. \Vhen did you next see Palmer after the timekeeper

came there f After you talked to him, what did you see
next?
A. Saw J\:Ir. Palmer sitting up over there.
Q. Sitting up 'vhere'
·..
A. By the fire, and he fell back and holloed, and I went
over there and found him and asked him l1o"r this happened,
and he said he was standing by t.he fire and the train ran over
him.
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Palmer.

Q. Said he was standing by the fire and the train. ran over
him?
A. Yes, sir.
page 327 r Q. Did Mr. Palmer say anything about having
fallen across the tracks, or stumbled and fallen
down, being dazed and trying to get off the track?
A. No, sir.
Q. Was that the only ~tatement he made to you, that he
was standing by the fire and the train hit him?
A. Train ran over him.
By the Court:
Q. Were you the first person to get there?
· .A. Yes, sir.
Q. Tell the jury where you found him if. you can tell Y
A. I found him right about this red spot close to the water
~~

.

By Mr. D. H. Leake:
Q. Red spot on the map?
A. Yes, sir.
Q. Was he between the track or was he between the rails
of a track?
A. He 'vas between the two tracks.
Q. Between the bvo tracks?
.A. Yes, sir.
Q. Was he sitting down~
A. He was lying down when l got over there.
Q. · Which way was he lying?
page 328 ~ .A. With his head towards· the east, towards the
depot.
Q. His feet were towards the west?
A. Yes, sir.
Q. B~tween the two tracks?
A. Yes, sir.
By the Court:
Q. Between which two tracks?
A. Between the same tracks the water plug is

~etween.

Bv ]\fr. D. H. Leake:
.. Q. Between the track furthest north and the next one to it
on the map?
A. Yes, sir.

J

J
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Q. Did you see anything on the tracks to indicate anrthing
as to an accident?
A. I saw a pile of rails lying on the spur track.
By the ~Court :
Q. Were his foot and leg cut off¥
A. Yes, sir.
Q. Where were they f
A. Part of them were lying inside the rail and the other
part on the other side.
Q. Inside of what rail1 Explain to the jury as far as you
can when you picked him up where his body was Y
A. Body \Vas lying between those bvo tracks.
page 329 ~ Q. Go over to the jury and show \Vhich two
tracks they were.
A. These two tracks here the body was, and his feet I think
over in here outside the rail. (Indicating.)
Q. Which two tracks?
A. Body lying here a1id feet lying over here. (Indicating.)

By J\Ir. D. H. Leake.:
Q. Feet lying between the track and he was the second
track from the north f
A. Yes, sir; body in l1ere and feet in here. (Indicating.)
Q. Were his feet severed from his body or attached to it!
A. One \vas and the other was a ttacl1ed to it.
Q. Did you see any blood on the tracks~
·A. Yes, sir.
Q. Whete was that f
A. On the rail.
Q.. Ho,v far from where he \Vas 1
A. Well, it \Vas right at him.
CROSS EXAl\fiNATION.
By bfr. Sinnott:
Q. You say there was blood on the rail?
A. Yes, sir.
Q. Which rail?
A. The last rail to tl1e track.
Q. North rail?
A. Yes, sir.
page 330 ~ Q. And tl1is severed limb tl1at von saw was it
between the rails of one track ~r between two
tracks f

.

I
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A. Between the rails the train ran on.
Q. And when you looked up and saw him· 'valldng over
these tracks, I believe you said he was going towards the
water plug?
A. Yes, sir.
Q. And you said there was a fire over there 7
A. Yes, sir.
Q. vVha t was the fire used for Y
.A. I don't kno,v, sir, unless some night hostler had it to
warm .by-nigl1t workers or someone.
Q. Was that near the water ·plug 1
A. Pretty close to it.
Q. You say when you went over there you found l~is body
wheref
1\.. Lying between these tw=o tracks 'vith the column between them.
Q. He said something about the fire Y
A. I asked him how did this happen. He said l1e was
standing by the fire and the train ran over him.
Q. Did he say anything about stepping out of the way of
the dump train over there and being hit by another train 1
A. No, sir.
page 331 ~ Q. Did he seem to be suffering?
A. Pretty bad.
Q. Pretty bad .f
A. Yes, sir.
Q. Was he fully conscious .or was he in a. dazed condition?
.A. He was in a dazed condition.

By. 1\{r. D. H. Leake:
.
Q. vVhat timekeeper was that that came up ther:e¥
A. Mr. Gleason.
\Yitness stood aside.
page 332

~

H. C. GLEASON,
a witness on behalf of the defendant, being first
duly sworn, testified as folloi:-s:
EXA~IINATION

IN CHIEF.

By Mr. D. I-I. Leake:
Q. }.fr. Gleason, what is your business?
A. ~rimekeeper .for Brooks-Callaway Co.
Q. \Vhere do you Jiye 7

~----
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A. Clifton Forge, Virginia.
Q. You are timekeeper for whom?
A; Brooks-Callaway Co.
Q. They had a contract with the C. & 0. at Clifton Forge?
A. Yes, sir.
Q. What were they doing~
A. Doing railroad work, building ne·w yards there.
Q. Do you remember the occasion when Palmer was .injured f
A. Yes, sir.
Q. Did you kno'v Palmer 1
A. Well, not well-just as an employee.
Q. You kne'v he was an employee of Brooks-Calla way Co.?
A. Yes, sir.
Q. Do you know what he was doing at that time, 'vhat work
he was engaged in?
A. He was a laborer on the dump.
page 333 ~ Q. That is the dump over there which the witnesses have testified to next to the river where
they "rere. dumping dirt from the dirt train'
A. Yes, sir.
Q. Did you see Palmer at any time before he was injured
that day~
A. I couldn't say for certain. I sa'v a man standing several tracks over in the yard; I couldn't say for certain it was
Palmer.
Q. You sa'v a man standing over there. \VI1at was he doing?
A. He was just standing there with a shovel.
Bv the Court:
·Q. Standing where?
A. He was standing over in the yards, over there on the
work.
By 1\Ir. D. H. Leake:
Q. How far?
.
A. I couldu 't say. I c.ame up from do"Til the track about
a mile and saw him standing there before I got to the dump.
Q. Did you see Palmer after be was injured l
A. Yes, sir.
Q. Where was this man you first saw standing in reference
to where Palmer was?
A. I would say about around the same place; I couldn't say
exactly.
·
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Q. Around the same place Palmer was injured
. you saw a man standingf
A. Yes, sir.
Q. Did you see Palmer injured T
A. No, sir. I didn't see him when he was injured; I saw
him just afterwards.
Q. What 'vere you doing at the time?
A. I was coming up to get the time from the foreman.
Q.. You saw him just afterwards f
A. Yes, sir.
Q. Where was he then~
A. He was lying-well, he was on his elbow, lying on the
north side of the third track as well as I can remember.
Q. Will you look at this ma:p'f That is the water plug
there. There is the mud track over there by the riv.er.
A. They 'vere dumping right in there. (Indicating.)
Q. They were dumping ho'v far from the point called
''Point of clearance'' f How far were they dumping from
that point?
A. We were dumping on this track, all along this track
here.
The Court: The jury don't kncnv which track that is.
D. II. Leake: ~fud track.

~ir.

page 335

~ ~Ir.

D. H. Leake:
Q. You see that point marked ''Point of clear-

ance''?
A. Yes, sir. When they started this dump they started
right in here and dumped on up.
:Nir. D. H. Leake: The jury don't understand. Go over
there and explain that to them.
\Vitness: \Vhen they first started this mud track they
started dumping right off the line here from this switch. At
the time of the accident they were dumping right here right
above this water standpipe.
Q. H·ow far was that from the point called "Point of clearance", whic.h is indicated on the map? Do you see that point
on the map?
\Vitness: How far was the accident from that?
1\Ir. D. H. Leake: I am talking about how far the dump
train was from that.
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A. They were dumping some on up.
Q. By ''up'' you mean west!
A. Yes, sir.
Q. From the point of clearance west?
A. Yes, sir. They started back here and dirt was dumped
off of this track.
A. No, sir; he could not.
Q. That is obviously true, isn't it, because the
tender would cut off the view?
A. The tank of the engine would be completely between
him and the track.
Q. Isn't there a curve in this track, outside curve, as the
engineer would be going backwards, right up to that frog?
A. There is a twelve degree curve from the switch point
to the frog.
Q. Vvould that curve interfere with a man's view on an engine, on this particular engine #67, going on that track?
A. Very much. fie would not be able to see anything until the curve straightened out, and that "ronld have to pass
thirty feet beyond the frog before the tank 'vould come on
straight track.
Q. That is at that point marked "Switch" there, isn't it,
on the mapf

page 353 ~

The Court: Are you talking now from the map or are you
talking from actual knowledge?
Witness: He asked me about the point marked "Switch".
I kno'v it from both. This is the switch.
The Court: The map shows it is a curve. Is he spealdng
from his actual kno,vledge?
Witness : I am speaking from kno,vledge. I know there is
a curve· there.
By ~Ir. D. H. Leake:
.
Q. Will you indicate on the ·map where tl1e frog
is, where it straig-htens out, so the jury will understand
that1
A. The curve that I speak of is from this point at this frog
here. It is a twelve degree curve from· the switch point to
this frog, a distance of eighty-five feet-eighty or eightyfive feet; after the engine passes tl1is frog it straightens up .
.A. man don't get a vie'v of anything until after his tank passes
this curve and gets on straight track.
·
Q. Then his view would be obstructed as you have test!fied f
page 354

~
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A. Then his view would be obstructed by the side of the
tank.
By a Juror:
Q. Can you tell from in that chair about where your head
would be in looking out the cab Y
A. It would be about like that (indicating).
Q. To look backwards 1
A. You have to reverse your position. Your seat box has
a little back to it.
Q. Where would your head be out of the window Y
A. You would have to lean hack like this (indicating). Forwards you make a side movement, and, when you make a backward movement, you look like this (indicating), depends
somewhat on the length of your throttle, how far you can
reach your throttle.
page 355

r

RE-CROSS EXAJ\IIINATION.

By J.\rir. Sinnott:
Q~ Assuming that the wall there was the end of the cab
nearest the engine and that that projected out two inches from
your engine, and you leaned back hvelve inches, 'vhat would
prevent you from seeing he~yond the end of that 7
A. Because you arc close to it; you are 'vi thin thirty inches
of it to start with. Yon stand within thirty inches of that
post, how 'close would you have to be to an object before you
'can see it? Yon have an object close, you will not see it;
put it far away, you will see it.
Q. Do you me~n to tell me that if you are thirty inches
from the wall back there and thirty inches this way, 'vith
you leaning back hvelve inches, that you couldn't see a man
right back of that?
A. No, sir; you are too close to it. You stand within thirty
inches of a house and put your head around the side of the
house and see how far vou can see.
Q. Assuming you we~e standing at the end of a street car,
or railroad eoach, and you would lean your head back twelve
inches, do you undertake to say you couldn't see the track a
short distance beyond· the end of that street car?
A. Yes, sir; I do.
page 356 ~ Q. As a matter of fact, I will ask you if you
could not see within about fifteen or twenty feet,
and then for a distance as far as the track went f
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· .. A. As I said before, on some designs of engines you can,
but others you can't.
Q. You say this is a twelve degree curve. That is not
much of a curve Y
A. That is a pretty heavy curve.
Q. Do you know where the \Vater plug is up there Y It
seems to be the third water tower from the coal elevator!
A. Yes, sir; I know where the water plug is.
Q. That is between what tracks?
A. That is between what is known as the engine lead, the
engine ready track and track # 21.
Q. Which is furthest south 1
A. Track #21.
.
Q. How far from that water plug is it to that switeh of
the frog?
A. I don't know as I measured it, but it is approximately
115 feet, something like that.
Q. Approximately 115 feet?
A. Yes, sir.
.
Q. Is there any angle or any curve between that wat.er plug
and that frog 1
A. No, sir. That is straight track from the
page 357 ~ frog to the water plug.
Q. Straight track from the water plug to the
frogf
A. Yes, sir.
Q.. That is a distance of approximately how far?
A. A hundred and fifteen feet.
Witness stood aside.
Mr. D. H. Leake: I offer in evidence the statement of Warner Pendleton, who is proved to be dead.
The Court: I don't know of any law allowing that. I will
hear you, though.
·
]tfr. D. H. Leake: It is a question whether or not it comes
within Section 6209 of the Code.
The Court: I understand where there has been another
trial and a witness dies, you can use it. Let's see the statute.
!:fr. D. H. Leake: This is the section where a party is
dead.
The Court: \Vhere evidence has been read in another trial,
isn't itt
Mr. D. H. Leake: No, sir; it is another section. (Reading
Sec. 6209.)
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Note: Statement ruled out by the court, and defendant, by
counsel, excepts.
Defendant rests.
page 358 }

B. W. PALMER,
a witness on behalf of the plaintiff, being recalled in rebuttal, further testified as follows:

By Mr. Sinnott:
Q. You heard :hlr. Kean 's testimony on the stand in reference to your making a signed statement to him at the hospital?
A. Yes, sir.
Q. Do you recall Mr. l{ean 's visiting the hospital!
A. No, sir.
The Court: Haven't 've been all over that 7
:h-Ir. D. H. Leake: Yes, sir.
1\Ir. Sinnott: I don't think so.
The Court: Go ahead. :hriy understanding was that he
never had made any statement to ~Ir. Kean. He was asked
to lay the foundation for Mr. Kean's evidence, and he said
no, he nev~r made any statement to :htir. ICean; if he did, he
didn't recall it. It seems this evidence is already in, but go
·
ahead.
By ~lr.. Sinnott:·
Q. After you were taken to the hospital how long was it
before you 'vere capable of exercising your faculties; I mean
your mind?
pag-e 359} A. ~fy mind was dazed for eight or nine days.
By the Court :
Q. How do you know that?
A. I knov;r from the date they claim they took me to the
hospital.
By 1\tir. Sinnott:
Q. Until you remembered anything?
A. Yes, sir.
Q. During that time do you know whether or not·you were
given any hypodermic injection of morphine or something
of that kind?
A. Not up to that time I don't remember any injection.
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The ·C'Ourt: I understood it was eight or nine days before
he recollected anything. How could he if he just said he
didn't recollect anything for eight or nine days, and you ask
him if he recollects any injection of morphine.
By Mr. Sinnott :
. Q. After the nine days did they inject any kind of narcotic!
A. Yes, sir. After the pain 'vas so great they gave me an
injection in the arm.
Q. Have you any scars or marks on your arms 'vhere that
injection was given 7
page 360 ~ A. Yes, sir; T have marks on my arm.
Q. A statement was made here in reference to
something you said down on the track at the time you were
hurt to 1\ir. Stonecypher, ·or the timekeeper, ~fr. Gleason.
Did you make any statement down there 1
A. No, sir.
Q. Do you remember anything about it at all~
A. No, sir.
\Vitness stood a.side.
Testimony closed.
Teste: This 6th day of August, 1926, after notice to defendant's attorney as required by law.
R. CARTER SCOTT, ,Judge.
page 361 ~ Virginia:
In the Circuit Court of the City ·of Richmond.

~

CERTIFICATE OF EXCEPTION NO. II.

B. W. Palmer, Plaintiff,
v.
Chesapeake & Ohio R.ailwa.y, Defendant.
The following instructions granted at the request of the
plaintiff and defendant, respectively, as l1erein denoted, are
all the instructions that "rere given on the first trial of this
case, except Instruction No. 8, 'vhich was given by the Court
of its o'vn motion:
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PLAINTIFF'S INSTRUCTIONS.
INSTRUCTION NO. I.
''The Court instructs the jury that if they believe from
the evidence that with the knowledge and acquiescense of the
Railway Company a large number of employees of the
Brooks-Callaway Company had been working in its yards
and were accustomed to crossing the tracks, that it was the
duty of the Railway Company to keep a reasonable lookout
to avoid injuring tliem, and in the case no'v before the Jury,
if the Jury believes from the eyidence that the injury -resulted from the failure of the defendant or its agents, to
maintain such a lookout, then they shall find for the plaintiff,
unless you shall believe from the evid.ence the plaintiff was
guilty of contributory negligence.''

INSTRUCTION· NO. II.
"The Court instructs the jury that if they believe from
the evidence that the plaintiff at the time he was injured 'vas
engaged in work for the mutual_ benefit of himself, and the
defendant, then he was an invitee towards whom the defendant owed the duty of exercising· ordinary care to maintain a
reasonable lookout to avoid injuring him, and if
page 362 ~ the jury further believe that the injury to the
plaintiff was due to the failure of the defendant
or its em.ployees to maintain such a lookout, they shall find
for the plaintiff, even though they may believe from the evidence that ·at the moment the plaintiff was injured, he was
not then immediately engaged in such 'vork, unless the jury
shall believe from the evidence that the plaintiff was guilty
of contributory negligence.''
INS,-rRUCTION NO. III.
~'The Court instructs the jury that if they hr~lieve from
the evidence that there wore a larg·e number of pe?-·sons "Norking in and about the yards of the defendant, and tlwt the defendant and its agents knew this, then it "\Yas the duty t1f the
defendant and its agents in the operation of trains through
said yard to exercise a higher degree of care in the operation
of trains through said yards than it "rou1d hnYe heen if
these persons w·ere not engaged in work in the yards.''

(" -----
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INS'TRUCTION NO. IX.

''The Court instructs the jury that should you find in favor of the plaintiff, in assessing his damages, you may take
into consideration:
(a) Any pain or suffering either mental or physical that
the plaintiff has undergone or will undergo as a result of his
injuries.
(b) Any loss of earning capacity that lie has or '"ill suffer
as a result of his injuries.
(c) Any loss of time from work that he has and will lose
as a resnJt of his injuries.
(d) The loss of his legs and consequent disfigurement of
his body and any expenses that he has been put
page 363 ~ to in the way of doctor's bills and medicines in and
about his efforts to heal and cure his 'vounds and
injuries.
You may take all these elements into consideration and
award him such sum as you think the facts justify, not exceeding the sum of fifty thousand dollars ($50,000.0(J), the amount
claimed in his Notice of ~:lotion.''

DEFEND.ANT 'S INSTRUCTIONS.
INSTRUCTION NO. IV.
'''!'he Court instructs the jury that the burden -of proof is
upon the plaiuti ff to prove the case by a preponderance of
the evidence, and unless it appears to the jury from a preponderance of the evidence that the defendant was negligent
in one or more of tl1e particulars cl1arged in the Notice of
Motion, and that such negligence was the proximate c.anse of
the injury to B. W. Palmer, complained of, the jury should
find for the defendant.''

INSTRUCTION NO. V.
'''!,he Court instructs the jury that if they bel.ieve from
the evidence that B. W. Palmer, by his own negligence or
want of care, contributed in any material degree to cause the
injuries complained of, the jury should find for th~ defendant,
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unless you shall believe from the evidence that the doctrine
of the last clear chance as set out in Instruction No. 8, applies
to this case. ''
INSTRUCTION NO. VI.
"The Court instructs the jury that it is the duty of a person standing upon or in dangerous proximity to
page 364 } railroad tracks, in constant and frequent use for
the passage of engines and trains, or in approaching, attempting to cross or crossing said tracks, to listen and
keep a constant lookout for the approach of engines and
trains always to be expected, in order to avoid danger to him-.
self, and that failure of such person to listen or keep a constant lookout for the approaching trains, constitutes negligence on his part, and if the jury believe fron1 the evidence
in this case that B. W. Palmer 'vas guilty of such negligence
and that such negligence continued up to the moment of the
accident, then the plaintiff is not entitled to recover in this
action, even though the jury may believe from the eviden~e
that the defendant was negligent.''
INSTRUCTION NO. ·vii.
''The Court instructs the jury t~1at the operator of a train
has the right to assume that a person ·on or in dangerous
proximity to a railroad track, in apparent possession of his
faculties, will get out of the way of an approaching ei1gine
or train, and it is only after it becomes apparent from the
conduct or action of the person on or near the track that he
is unconscious of approacl1ing danger, that any duty arises
on the part of those operating the engine or train to take any
· steps to avoid injuring him."
INSTRUCTIONS' GIVEN BY TI-IE COUR.T OF ITS OWN
1\fOTION.

VIII.
''The Court instructs the. jury that w·here ever you are
instructed that you may find for the defendant, should it be
proven that the plaintiff was guilty of contributory negligence, these instructions are subject to this qualification :
That even though you may believe from the evipage 365 ~ deuce that the pl'aintiff was. guilty of contributory
neglig·ence, yet this will not prevent the plaintiff
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from recovering in this case; if the jury shall further believe
from the evidence .that the hostler .. of the deft. 's engine saw,
·.or by the exercise of reasonable c.are or caution and keeping
a reasonable lookout, could have seen, the· .peril of the plaintiff lying on the tflack, unable to remove thereftom, if he
should so continue to remain there and was in danger 9f
being struck by the engine, ~hould the engine continue at the
speed it was going and that the hostler could have stopped
the engine by the use of ordinary care and caution in time to
prevent the engine from strildng him, but failed to do so,
provided you shall believe from the evidence that such was
the case, then the jury shall find for the plaintiff.''
To the giving of Instructions Nos. I, II, III, VIII and IX,
the defendant objected and to the action of the Court in overruling said objection and giving each o£ said instructions, the
defendant excepted.
Teste: T·his 6th day of August, 1926, after Notice to defendant's attorney as required by law.
R.. CARTER SCOTT, Judge.
Virginia:

In the Circuit Court of the City of Richmond.
CERTIFICATE OF EXCEPTIONS NO. III.

B. W. Palmer, Plaintiff,

v.

Chesapeake & Ohio

R.a.i~way

Co., Defendant.

The following instructions refused at the request of the defendant as l1erein denoted, are all the instructions of the defendant that were refused on the first trial of this
page 366 ~ case:

INSTRUCTION "A".
"The Court instruets the jury that the ~faryland Casualty
Company is barred from maintaining this action by the oneyear statute of limitations."
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INSTR-UCTION "B".
''The Court instructs the jury that even though they may
believe from the evidence that B. W. Palmer was struck and
injured on the yards of the defendant by an engine and tender
of the defendant, at a point where his presence might reasonably have been anticipated and expected as an employee
of Brooks-Galloway Company, yet if they further believe
from the evidence that the work in which B. W. Palmer was
engaged for Brooks-Calloway Company did not necessitate
his presence at the particular place where he 'vas injured,
then, at the most B. V/. Palmer was a licensee and the defendant did not owe him the duty of a special lookout, or the
duty of giving any warning of the approach of its engine
and tender, or the duty of running the same at any particular
rate of speed; and if the· jury .believe from_ the evidence that
B. \V. Palmer was struck and injured at such a point by an
engine and tender of the def_endant, which 'vas being run
solely by a hostler and that the said hostler was on the side
of the engine which would not enable him to see B. W. Palmer
at the point he was when he struck and that said hostler did
not actually see the said Palmer, then the said defendant was
not guilty of any negligence, and the jury should· find for the
defendant. (Unless the jury-shall believe from the evidence
that the doctrine of the last clear chance a.pplies.)"
·.
~rhis instruction was first offered by the de.fendant without
the clause enclosed in parenthesis, and refused. The instruction was then offered with the clause enc1osed in parenthesis
and refused.

page 367

~

. INSTR.UCTION "C ".

"The Court instructs the jury that if they believe fro1n
the evidence that B. vV. Palmer w·as an employee of the
Broqks-Calloway Company, an independent contractor, and
that as such employee he was engaged in unloading, or assisting to unload a dirt train at a point some distance from
the point where he was struck by an engine and tender, and
injured, and that the duties of B·. W. Palmer as an employee
of Brooks-Calloway Company did not call for or demand his
presence upon the yard of the defendant at the point where
he wa.s struck and injured, but that B. Vv. Palmer went to
said point on the yard of the defendant where he was strnek
and injured, for some purposes of his own, outside of his
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duties as an employee of Brooks-Calloway Company, then
the defendant did not owe sai.d Painter any ·other and further
duty than to avoid wilfully or wanton]y injuring him.''
INSTRUCTION "D ".
''The Court instructs the jury that if they believe from the
evidence that B. W. Palmer at the time of his injury was an
employee o:f. Brooks-Calloway Company, and that the work
then being done by Brooks...JCallowa.y Company was under a
contract with the defendant, dated lVIarch 22nd, 1923, and
that the plaintiff was injured while employed by Brooks-Calloway Company by means of an accident or otherwise, then
the jury are instructed that by the terms of the said contract,
Brooks-Calloway Company assumed all liability for and
agreed to indemnify the defendant against all loss or damage
and on account of the injuries received by B. W. Palmer and
the Maryland Casualty Company l1as no other or further
rights than the said Brooks-Calloway Company, and the jury
1nust find for the defendant.''
page 368 ~

INSTRUCTION ''E''.

''The Court instructs the jury that even if they believe
from the evidence that B~ W. Palmer was struck and injured
at a. point upon the tracks of the defendant when his presence
mig-ht under the circumstances have reasonably been expected,
the defendant did not owe to said Palmer any duty of maintaining any special lookout for his presence nor did it owe
him the duty of having more than one person upon its engine
and if the operator_ of the engine was in such a position on
tho engine, at the time of the injury to B. W. Palmer, that
he could not have seen said Palmer on the track, where he was
struck, from his position in the engine, then the jury are instructed that there can be no recovery in this case based on
the failure of the defendant to keep a lookout for said
Palmer."
To the refusing of Instructions Nos. A, B, (in each instance, C, D and E, the defendant objected and to the action
of the Court in overruling said objection and refusing· each
of said instructions, the defendant exc-epted.
rre-ste: · This 6th day of August, 1926, after notice to the
defendant's attorney as required hy law.

R. CARTER SCOTT, Judge.
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I, Garland B. Ta.ylor, Deputy ~Clerk of the Circuit Court
of the City of Richmond do certify that the foregoing is a .
transcript of the record in the case of B. W. Palmer against
Chesapeake and Ohio Railway Company, lately pending in
this Court.
Given under my hand this 18th day of August, 1926.
GARLAND B. TAYLOR, D. C.
Fee for transcript, $135.10.
~

I, Garland B. Taylor, Deputy Clerk of the Oircuit Court of the City of Richmond, do certify
that the attorney for the plaintiff has had due notice of the
intention of the defendant to apply for this transcript.
page 369

Given under my hand this 18th day of August, 1926.
GARLAND B. TAYI,OR,
Deputy Clerk.
A Copy-Teste :
H. STEWART JONES', C. C.
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