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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

UNION INDEl\INITY

CO~iP ANY,

Plaintiff in Error,

v.
CARRIE H. Sl\f.ALL, AD_MX., Defendant in Error.

To the 11onorable Judges of the Stbpreme Cout'rt of Appeals
of V'it·ginia:
The petition of Union Indemnity Company, a corpo1·ation,
respectfully represents unto the Court that it is aggrieved
by a judgment of the Circuit Court of the City of Portsmouth, Virginia, rendered on the 7th day of November, 1928,
in an action of asstHnpsit, wherein Carrie H. Small, Administratrix of vV. A. Small, was plaintiff, and the said
Union Indemnity Company was defendant. A transcript of
the record in the trial_ court is herewith presented.
STATE~IENT

OF FACTS.

W. l\.. Small recovered a judgment against Hugh Claud
in the Circuit Court of the City of Portsmouth for $2,500.00
with interest and costs for personal injuries inflicted upon
Small by Hugh Claud hy reason of the operation by Hugh
Claud of a Ford automobile belonging to his father, 1\L P.
Claud.
.After the recovery of the judgment against Hugh Claud,
W. A. Small died, and his administratrix brought this action
against the Union Indemnity Company, claiming that it is
liable for the satisfaction of the judgment against Hugh
Claud by virtue of a policy of insurance issued by the Company to }.[ P. Claud, the owner of the automobile. Since
this action was brought on the contract of insurance, it is
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deemed advisable to set out the provisions of the policy that
are material to a consideration of the issues involved.
IvL P. Claud was the sole owner of the automobile and was
the assured named in the policy. Under the terms of the
policy, the Union Indemnity Company (petitioner) agreed
''To indemnify the assured hereunder against loss from
the liability imposed by law upon the assured for damages
on account of bodily injuries * * * caused lly the (said)
automobile * * * ".
The policy contains the so-called ''No Action''' clause,
reading in part as f ollo,vs :
"Condition E. No action shall He ag·ainst the Com.pany
to recover for any loss under or by reason of this policy
unless it shall be brought by and in the name of the assured
for loss actually sustained and paid in money by the Assured
in satisfaction of a judgment * * * .. "
And otherwise the policy is similar to the policy construed
the case of Com,bs v. H'ltnt, 140 Va. 627, except that to the
policy in the case at bar is attached an endorsement as follows:
i~

''Bankruptcy and Insolvency Endorsement.
"The insolvency or bankruptcy of the insured hereunder
shall not release the Company from tl1e payment of damages
for injuries sustained or loss occasioned during the~ life
·of this policy, and in case execution against the insured is
returned unsatisfied in an action brought by· the injured,
or his or her personal representative in case death results
from the ac-cident, because of such insolvency or bank_n1ptcy,
then an action may be maintained by the injured person or
1Jis or her personal representative against this Company
under the terms of this policy, for the amount of the judgment in the said action not exceeding tlw amount of this
Policy.
"Subject, however, to all conditions, agreements and limitations of the policy as originally written, except as herein.
specifically provided.''
So much of Condition K of the policy as is rna terial reads
as follows:
''Condition K. The unqualified word "Assured", wherever
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used in this Policy, shall be construed to include in addition
to the named Assured in this Policy, any person or persons
while riding in or legally operating any automobile insured
hereunder and any person, :firm, or corporation legally responsible for the operation thereof with the })ermission of
the named assured, or if the named assured be an individual,
with the permission of an adult member of the assured's
household other than a chauffeur or domestic servalft

* *

:ji:

"

At the trial of the case ·at bar, the insurance company
offered evidence to prove the following facts (see Bill of
Exceptions #2) ; that about noon on the day of the accident, :Hugh Claud, asked l.L P. Claud, his father, the owner
of the automobile, for permission to use the_ automobile;
that said 1\L P. Claud then and there told Hugh Claud that
he could not use the automobile for the reason that he smelt.
whiskey on his breath, and that he did not 'vant him driving
around town on a holiday; that said conversation took place
at home; further that Hugh Claud followed his father, M. P.
Claud, to the latter's office and again made· request of 1\f. P.
Claud to be allowed to drive the automobile, and tl1a.t said
}L P. Claud again denied and refused him permission to
use the automobile; that after, and in the teeth of the above
two denials of permission, Hugh Claud took the automobile
'dthout any permission, drov:e it, and ran into 1\ir. Small,
doing the damage for which the judgment was recovered
against IIugh Claud. The Court refused to admit such evidence, to which action of the Court the defendant excepted.
ASSIGNMENTS OF ERROR.
1. The Court erred in excluding the evidence of tl1e two
1·equests for and deniaJs of permission. (See Bill of Exceptions #2.)
2. The Court erred in overruling the motions of the defendant to set aside the verdict of the jury, etc., as set forth
in· Bill of Exceptions # 3, and erred in entering judgment
for the plaintiff.
·

3. The Court erred in refusing to enter judgment for the
defendant.
4:. The Court erred in overruling the demurrer of the
defendant to the declaration.
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I.
TT~e Court erred in excluding the evidence of the two requests to use the car 1nade by H u,qh Claud of llf. P. Cla,ull,
and the consequent denials of pennission by saicllJ1. P. Claud.

(See Bill of Exceptions #2.)
_The merits of this assignment is tested hy the question
whether, in the light of the evidence offered, IIugh Claud
'\vould be an assured under the policy. If, upon the establishment of such facts, he 'vould not· be an assured under
the policy, then the above assignment of error is sound and
constitutes reversible error, and there is no liability on the
defendant insurance company. The reason for this is that
the judgment recovered for the personal injury 'vhich the
plaintiff is seeking to get satisfied in this action against the
insurance eomnany, is against only I-Iugh Claud and not l\L
P. Claud (R., 39).
Let us then consider whether, in the light of the evidence
offered, Hugh Claud "\vould he an assured under the policy.
It will be noted that l\L P. Claud 'vas the sole owner of the
automobile and the assured named in the policy, and that
no,vhere in the policy is Hug·h Claud mentioned. In order to
hold the Company liable on this policy for a judgment against
I-Iugh Claud, the plaintiff invokes Condition K as follows:
"Condition I(. The unqualified 'vord "Assured", ·wherever
used in this Policy, shall be construed to include, in addition
to the named Assured in this Policy, any person or persons
while riding in or legally operating any automobile in~u1·ed
hereunder and any person, firm, or corporation legally responsible for the operation thereof with the permission of the
named assured, or if the named assured be an individual,
with the permission of an adult member of the Assured's
household other tl1an a Chatrffeur or domestic servant * * * . ''
·The evidence showed that Hugh Claud 'vas an adult member of M. P. Claud's (named assured) household. The evidence offered whicl1 the Court refused to admit (see Bill of
Exceptions #2) cleal'ly shows that on the day of the injury
and a short time before the injury, Hugh Claud twice asked
said 1\L P. Claud, the owner of the car, for permission to use
the car, and that such petmission was ·expressly and unequivocably refused for the reason that !\L P. Claud smelt
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whiskey on IIugh Claud's breath; ancl that in spite of, and
in the teeth of such double-barreled emphatic refusals, Hugh
Claud used the car and in so using it caused the injury. Our
contention is that the facts so disclosed excludes Hug·h Claud
from the protection of the policy.
We are informed tl1at such clauses as Condition I( are of
very recent origin, having been inserted in policies only within the last few years; and ·we have been unable to find any
authority construing such a clause. But it is submitted that
Condition K is clear, and requires no construction. As applied to this case, no one is recognized as an assured under
the policy, other than the named assured (~I. P. Claud) unless such person meets this description namely:
"
·~ •X< * legally operat-ing any automobile insured hereunder * * * with the per-mission- of the named assured, or
* * * with the tJe·nnission of an adult member of the named
assured's household * * ·x· . "

It is submitted that I-Iugh Clat1d does not meet with the
above description in that (a) his operation of the automobile
was not legal (see Code of Virg·inia, Section 4480) ; and (b)
did not have the permission of the named assured (J\L P.
Claud) or any one else. The permission of 1\L P. Claud, or
the la,vful permission of an adult member of 1vL P. Claud's
household must lJe possessed by any person to be covered by
the policy. Counsel for the plaintiff says that Hugh Claud
could grant his own permission to drive. Such might he
true if he had not been expressly forbidden to drive by tl1e
owner of the car. But it is submitted that when Hugh Claud
asked the owner for permission, and the owner expressly refused such permission, such refusal by the owner, cut down
Hugh Claud's authority to g-rant himself permission at its
source; and no authority can rise higher than its source.
It cannot be denied that Hug-h Claud, at the time of the injury complained of, was using the automobile without the
lawf-ul permission of all persons who had a right to grant
permission. The permission of one without authority to
grant permission is a contradiction and a nullity.
The word permission carries with it the meaning of authority to authorize the doing of the act. It could not be said
that A granted permission to B to kill C, because A had no
authority to authorize the killing. And so after 1\L P. Claud,
the owner of the automobile, told Hugh Claud that he could
not use the automobile, Hugh Claud's subsequent operation
was illegal and ~tJ'ithottt pern~ission. It is, therefore, clear
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that it was reversible· error for the Court to refuse to admit
the evidence for the reason that in the light thereof Hugh
Claud was not an assured under the policy.
But the defense of the insurance is still more fundamental.
After the owner had expressly and emphatically told Hugh
Claude that he could not use the automobile, Hugh Claud's
use thereof was a -violation of the criminal la\Y of the State.
Section 4480, Code of Virginia, is as follows :
"Any person who, without the consent of the owner, shall
take, or cause to be taken, an automobile or motor vehicle,
and operate or drive, or cause the same to be operated or
driven for his own private use or purpose, shan· be deemed
guilty of a misdemeanor."
The injured party in asserting l1is rights nuder the policy
stands in the shoes of Hugh Claud, and if Hugh Claud has
no rights, neither has the injured party.
In Marcus v. United States .CasuaUy Company (N. Y.,
1928), 249 N. Y. 21, 162 N. E. 571, a1i action to enforce the
rights of the injured person· against the insurance company,
th~ Court said at page 572:
''This is an agreement made between the J{anes (insured)
and the insurance compa11y. The injured person has no better or other rights than the insured. \Vhat did the insured
contract for?''
·
See also lndenvn.ity Ins. Co. v. Davis ("Va., 1928), 143 S. E.
328.
We maintain that it would be against public policy to allow
Hug·h Claud to recover anything under the policy, hecausr
to do so he would be pleading his own crime under Section
4480, Code of Va. (supra)", in using the automobile over the
express refusal of the owner of the car.

Eagle Star Ins. Co. v. Heller ("Va.), 140 S. E. 314.
Becu·rity.Life Insurance Co. v. Dilla'rd, 117 V. 401.
The remaining assignments of error become obvious hy the
consideration of the following proposition:

II.
Nothing is due under this policy umtil a ,i1td,q·ment or s01ne
part thereof aga·inst the assured is 11aid.
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It will be noted that this is an ac.tion of assumtpsit on the
policy of insurance, and hence the liability of the insurance
company will depend upon the proper construction of the ·
policy contract.
·
In the case of Tndentnity Ins. Co. v. Davis (Va., 1928),
143 S. E. 328, which was a similar action, the claim was
made by the plaintiff that his action was upon a judgment,
and hence not subject to the defenses made by the 'def.endant
insurance company. But the Court overruled that contention, saying at p. 330 ~
"The action is plainly upon the contract, and is, therefore,
subject to any proper defense by the Company under the
terms of its contract." (Italics· by the Court.)
If the Bankruptcy and Insolvency Endorsement quoted in
tlw Statement of Facts he eliminated, the policy is on all
fours with the policy construed in the case of Combs v. Hun.f,

140 Va. 627, 125 S. E. 661, 37 A. L. R. 621, which held tl1at
there ''ras no liability on the part of the insurance company
until the assured had actually paid the judgment or son1e
part thereof, because the agreement is not to indemnify
against Uab·ility as in Fentress v. Rutled.rJe, 140 Va. 685, 125
S. E. 668, hut that the Company had bound itself only to
indemnify the assured for actual loss paid in money, and
·was under no obligation further than to reimburse the assured after he had himself paid some part. of the judgment
against him. Such is the limit of the obligation assumed
by the insurance company in the case at bar. See the insuring agreement I of tho policy:
''To indemnify the assured l1ereunder against loss from
the liability imposed by la'v * * •X< , " and not an agreement
to indemnify against lia.bility. This 'Yith the ''No Action''
clause:
''Condition E. No action shall lie against the Company
to recover for any loss under or by reason of this Policy
unless it shall be brought by and in tl1e name of the AsSlued for loss actually susta.ined and 11aid in 1noney b,y the
.Ass~tred in sat·isfaction of a jucl,r;'lnent
* * . ''
:jJc

brings the policy strictly "rithin the law as laid do'vn in
v. Hwnt (supra). The evidence in the case at bar
showsthat no part of the judgment has been paid. Therefore, since the decision of Co,mbs v. H~~;nt (sup1·a), the liability
Con~bs

•
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of the insurance company under the policy sued on iu the
case at bar is no longer open to doubt, but the la'v is definitely
· settled that the company is not liable and there is nothing
due under the policy in the abs.ence of a showing that some
part of the judgment has been paid.
Therefore, the only question in this regard open for discussion is whether the Bankruptcy and Insolvency Endorsement enlarges the obligation of the company from that. of
indemnity against ''loss actually sustained and paid ·in nwiJt.ey
by the assured in satisfact·ion of a ju.dgment" to that of indemnity against liabil-ity. The endorsement is as follows:
''Bankruptcy and Insolvency Endorsement.
"The insolvency or bankruptcy of the insured hereunder
shalfnot release the Company from the payment of damages
for injuries sustained or loss occasioned during the life of
this policy, and in case execution against the insured is returned unsatisfied in an action brought by the injured, or his,
or her personal representative in case death results fron1 the
accident, because of such insolvency or bankruptcy, then an
action may be maintained by the injured person or hi~ or her
personal representative against this Company under the ter·ms
of this policy, for the amount of the judgment .in the &aid
action not exceeding the amount of this ~olicy.
"Subject, however, to all conditions, agreentents and lintitations of the policy as originaUy ~v·ritten, except as herei-n
spec·ifically p-rovided.''

It will be noted that the contract is made 'vith the assured,
and the structure of the contract as has been shown is solely
for the purpose of indemnifying the asstPred against loss
actually sustained and paid in money by him, the premiurn
being assessed accordingly. The endorsement is added in
compliance 'vith Acts of Assembly, 1924, p. 504, and we submit does not enlarge or increase the obligations or liability
of the insurance company under the policy, but simply ~:;e..,
cures to the injured person, in preference to all other creditors of the 1\.ssured, any and all rights that the assured may
have under the policy. It does not enlarge the lial)ility of
the insurance company; but declares that if there is anything
due under the contract, the injured person is the only one
who can get it. We maintain that this is obvious when the
italics above are considered:
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''Then an action may be maintained by the injured person

* * * against the Company under the tenns of this policy.
Subject, howeve1·, to all condit·ions, ag·reernents and Untitations of this policy a.s ori.ginally wr·itten, except as herein
specifically provided.''

The injured person is given a right of action directly
against the insurance company, but the liability of the company is to be determined under the terms of the poliry. and
the rights of the injured person are subject to all conditions 1
agreements and limitations of the policy as originally written.
The endorsement does not increase the liability of tl1e insurance company; but on the contrary under the express terrns
of the endorsement the liability of the company remains the
same, except that the rjghts of the assured are transferred
to the injured person. Hence in this action by the injured
person (being substituted to the shoes of the assured) the
Company can interpose any defense available to it as against
the assured m1d01; the terms of the policy as originally written.
Such is the holding of the Special Court of Appeals in
lndentntity Ins. Co., etc., v. Davis (Va., 1928), 143 S. E. 328,
which 1vas an action by the injured p~rson against the in-·
surance company on a policy containing a similar Bankruptcy
and Ijlsolvency Endorsement inserted in compliance with
Acts of Assembly, 1924, p. 504, as in the case at bar. ~rhe
policy in that case differed from the policy at bar in that
it \Vas for indemnity against liability similar to the volicy
construed in Fentress v. Rutledge, 140 Va. 685, 125 S. E. o6R,
and not for indemnity against loss act'ltally paid in ~money
as in the case at bar, and in Com.bs v. Hunt, 140 Va. 627. But
the Bankruptcy and Insolvency Endorsement relied upon here
by the plaintiff was the same; and the Court held that such
endorsement did not enlarge the liability of the insuranc(~
company, but that in a suit by the injured person under such
endorsement the company 'vas entitled to make a11y def~nse
available to it in a suit by the assured. Quoting from the
opinion of the Court at p. 330:
''The action is plainly upon the contract, and is therefore
subject to any proper defense by the company under the
terms of its contract. vVhether the right of the adminjstrator
in the instant case to maintain this proceeding as plaintiff
be rested upon the above statute, or upon the stipulation in
the policy. or upon the provisions of Section 5143 of the Code,
he is seeking only to enforce compliance on the part of the
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company with the terms of its contract, aud the issue be·
tween the parties is the same as it 'vas upon the garnishee
proceeding in Fentress v. R'lttledge, supra; and, therefore,
the company could make any defense available to it in a snit
by the ass_preg.. ''
Nor is this construction of the endorsement and the statute
under which it was required a. strained or technir.al one. If
it was the intention of the legislature to prohibit the further
writing of loss policies as disting-uished from lia.bility policies,
it could have been plainly expressed. There is no intention
expressed in the act to prohibit insurance companies from
writing a 'vell recognized class of casualty business, nor to
impose upon such companies a. larg-er .deg-ree of liability thnn
they had been contracting for. The two classes ·of policies
are recognized in the Act itself by the use of the 'vords "loss
· or dam~ge ", and the assertion that the action by the injured
person is to be ''under the terms of the policy''.
The manifest intention of the legislature is not to inerease
and enlarge the liability of the insurance company but to take
the policy out of the field of garnishment, and secure to the
injured party, in preference to all other creditors, such and
only such rights as the assured has n11der the policy.
In the case at bar let us make this supposition. Snppose
Hugh Claud, the judgment debtor (and whom we wDI consider for the sake of argument to be an assured, although
·we deny that he is an assured as is heretofore set forth),
had paid $1,000.00 on the judgment. Then in the absence of
the Endorsement the instuance company would have been a
simple debtor to Hugh Claud in the sum of $1,000.00, and the
claim of the injured I)ersou would be liable to be defeated
in the following ways :
(1) The insurance company could settle with the assured
(party causing- the damage), if no execution had been iRsned,
or if the company was 'vithout knowledge or notice of such
execution; and thereby escape liability to the injured person.
Co1nbs v. H'llm,t, 140 Va. 627.

(2) The assured could have made an equitable assignment
of his rig·hts under the policy, which, if accepted by the company, would defeat the claim of the injured person, in favor
of the assignee. l.Jtlack 1J1fg; Co. v. Sm.oot a·hd Co., 102 Va.
728.
(3} Any other judgment creditor would have an equal right
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to satisfaction of his judgment out of the insurance company;
and if such other judgment creditor should succeed in having
his execution issued and placed in the hands of the sheriff
before the injured. person did the other creditor would get
priority over the injured person. Code of Va., Section 6301.
Burk's Pl. and Pr. (~nd Ed.), p. 651, et seq.
( 4) In the event that the assured were thrown into Bankruptcy, anything due under the policy would fall into the
Bankruptcy Court, and be distributed as general assets of
the estate.

· It "rill be seen that all such possibilities of loss to the injured person have been abrogated by the Bankruptcy and
Insolvency Endorsement attached in compliance with Acts
of Assembly, 1924, p. 504, by transferring the rights of tl1e
-assured against the insurance company under the terms of
the policy to the injured person, without increasing or enlarging the obligations or liabilities of the insurance company as stipulated in the terms of the policy.
It is admitted that by virtue of the endorsement such
liability as exists under the terms of the policy cari be enforfecl only at the suit of the injured party. But to ascertain
what the liability is, \Ve must necessarily look to the termF;
of the policy. And since the policy contains the ''no action''
e1ause and is other·wise on all fours with the policy construed
in C o1nbs v. 11u;nt, 140 V a. 627, there is nothing due under the
policy for the reason that no part of the judgment has been
})aid. It is, therefore, manifest that the judgment of the
lower court is plainly wrong, and final judgment should be
entered by this Court for the Defendant Insurance Company.
Petitioner prays that a writ of error and supersedeas may
be awarded, and that said judgment and errors may be reviewed and reversed, and final judgment may be rendered
in favor of the petitioner, and that such other and further
relief may be granted as may be adapted to the nature of the
case.
UNION INDEMNITY COl\fPANY,

By RIXEY & RIXEY,
Counsel.
I, John S. Rixey, an attorney at law practising in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion it is proper that the judgment and decision com-
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plained of in the foregoing petition should be reviewed by
said Court.
JOHN S. RIXEY.
Received Feb. 14, 1929.

H. S. J.

Writ of error and supersedeas awarded. Bond, $3,500.00_
March 14, 1929..
VIRGINIA:
Pleas before the Circuit Gourt of tl1e City of Portsmontir,.
at the Court-house thereof, on the 4th day of January,.
1929~

Carrie H. Small, Administratri.~ of the estate of W. A. 8mall,
deceased, Plaintiff,.
vs.
Union Indemnity Company, a Foreign Gorpo.ration, D~fend

ant.

.ASSUJJfPSIT..
Be it remembered, that I1ereiofore, to-wit: In tile Clerk's
Office of the Circuit Court of the City of Portsmouth, at the
rules held for the said Court on the third ~fonday in ~{arch,.
1928, came the plaintiff, by counsel, and filed her declaration
against the defendant, which is in the words and figures following, to-wit:
DECLARATION..
Carrie H. Small, Administratrix of the estate of W. A.
Small, deceased, Plaintiff, complains of the Union Indemnity
Company, a foreign corporation, of a plea in asstunpsit, for
this, to-,vit:
That heretofore, to-wit, on tl1e 18th day of January, 1926,
the Defendant did for a certain valuable consideration issue
to M. P. Claud a certain policy- of insuTance agreeing to indemnity certain persons therein referred to against liability
which might be imposed upon them by reason of the operation
of an automobile therein described, said policy to have full
effect and force fro:rp January 18, 1926, until the 18th day of
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January, 1927, copy of which said }Jolicy is hereto attached,
marked Exhibit "A" and is made a part hereof.
That on the 31st day of ~fay, 1926, one Hug·h Claud, an
adult member of the household of ~L P. Claud, the
page 2 ~ named assured in the a hove policy of insurance,
did, by and with the consent and permission of ~I.
P. Claud, the named assured in the above policy, and the
consent and permission of one, Reese Claud, another adult
member of the household of said ~L P. Claud, operate the
automobile described and mentioned in the said policy of
insurance, and while so operating said automobile did negligently run down and injure the said W . .l\.. Small by reason
of which the said vV. A. Small did on the 5th day of October,
1926, obtain a judgment against the said Hugh Claud in the
Circuit Court ot fhe City of Portsmouth, in the sum of
Twenty Five I-Iunclred ($2,500.00 Dollars), with interest
thereon from the 5th day of October, 1926, until paid, and
Forty Two and 78/100 ($42.78) costs,- 'vhich said judgment
is now final.
That upon said final judg·ment in favor of said ·vv. A. S'mall
against Hugh Claud an execution was issued thereon on the
6th day of October, 1926, which was returned by the Sergeant of the City of Portsmouth, Virginia, marked ''no
effects" by reason of the insolvency of said I-Iugh Claud.
That thereafter, to-wit, on the 4th day of February, 1928,
au alias execution was issued upon said judgment which ''tras
on the 17th day of 1\Iarch, 1928, also returned by the Sergeant
of the City of Portsmouth, Virginia, marked ''no effects'' by
reason of the insolvency of the said Hugh Claud.
That the said Hugh Claud has been since the 5th day of
October, 1926, and is no,v, insolvent, and has no effects froIll
which the judgment obtained against him by the said W. A.
·
Small can be satisfied.
That on the 9th day of January, 1928, the said
page 3 ~ W. A. Sma11 did die intestate, and on the 20th day
of January, 1928, the said Carrie H. Small qualified before the Clerk of the Circuit Court of Portsmouth" Virginia, as Administratrix of the estate of said W. A. Small, deceased; that by reason of the provisions of said policy of insurance hereinbefore set out, and by reason of an Act of the
General Assembly approved March 20, 1924, contained in the
Acts of 1924 at page 504, the Plaintiff is entitled to recover
of the Defendant the sum of Twenty Five Hundred
($2,500.00) Dollars, with interest thereon from the 5th clay
of October, 1926, until paid, and the sum ·Of Forty Two and
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78/100 ($42.78) costs covered by said judgment and the costs
of this action.
·
S. ~L BRANDT, p. q.

EXHIBIT ''A''.
AUTOMOBILE

No. Lau 141146
UNION
Great Eastern Dept.
100 ~{aiden Lane
New York

INDE~INITY

COMPANY.
Exeentive Office
830-836 Union Street,
New Orleans.

IN CONSIDERATION of the payment of the Premium
hereinafter named, and of the statements contained in the
Declarations hereinafter set forth, the UNION INDE~INITY
COlVIP ANY, hereinafter called the Company, does hereby
agree:
INSURANCE AGR.EE:NIENTS.
LIABILITY FOR BODILY IN.JURIES OR DEATH.
I. TO INDElVINITY THE ASSURED IIEREUNDER
AGAINST LOBS FRO~f THE LIABILITY Il\IIPOSED BY
LA"\V UPON THE ASSURED for damages on account of
bodily injuries, inciuding death resulting at. any
page 3 ~ time therefrom, accidentally suffered, 01:. alleged to
have been acidentally suffered, by any person or
persons, caused by the automobile vehicles described in Statement Number 5 of the Declarations, or by tl1e carrying thereon of goods and the loading or unloading thereof.
LIABILITY FOR PROPERTY DAJ\1AGE TO OTHERS.
II. TO INDEJ\fNITY THE kSSURED IIEREUNDER
AGAINST LOSS BY REASON OF HIS LEGAL
LIABILITY for damage to or the destruction, including resultant loss of use, of property of every description (excluding property of the Assured or property in the custody
of the Assured or property which is rented or leased, and for
1vhich the Assured is legally responsible, or property carried
in or on any automobile of the Assured), resulting solely and
directly from an accident due to the o·wnership, maintenance·
or use of any of the said automobiles, provided a specified
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premium is named in .Section .D-9 of Statement 5 of the Declarations, otherwise this insuring agreement II is null and
void.
LIABILITY FOR DAMAGE TO OR. DESTRUCTION OF
:ASSURED'S AUTOMOBILES (FULL COVERAGE).
III. TO INDE~INITY THE ASSURED HEREUNDER
AGAINST LOSS BY REASON OF damage to or destruction of any of the automobiles described in Statement 5 of
the Declarations, caused solely by accidental collision with
another object, or by upset, provided a specified Premium is
named in Section D-10 of Statement 5 of the Declaration
sho,ving that said Premium applies to this Insuring Agreement III, otherwise this Insuring Agreement is null and void.
page 5 } LIABILITY FOR DAJ\1:AGE TO OR DESTRUCTION OF ASS'URED'·S AUTOMOBILES.
(DEDUCTIBLE COVERAGE.)
IV. TO INDEMNITY THE ASSURED hereunder against
loss by reason of damage to or destruction of any of the automobiles described in the Declarations, caused solely by accidental collision with another object, or by upset, provided
each claim hereunder is to be adjusted separately, and from
the amount of each loss, when determined, shall be deducted ·
the sum of . . . . . . . . . . . . . . . . . . . . Dollars ($ ........ ) , and
the Company shall be liable only for loss or damage in excess of that amouut, and provided further that a specified
premium is· named in Section D-11 of Statement 5 of the Declarations, showing that said Premium applies to this Insuring Agreement IV, otherwise this Insuring AgTeement IV
is null and void.
Subject to the following Conditions:
CONDITION A. This Policy does not cover (1) any obligation assumed by or imposed upon the Assured by any
vVorkmen's Compensation La,v, or agreement or plan, or (2)
while any automobile vehicle is being used for or in any race
or speed test, or (3) being driven by any person in violation
of la'v as to age, or if there be no age limit, under the age
of sixteen years, or (4) being used for towing or propelling
a trailer, unless such privilege is endorsed hereon and a
proper premium charged therefor, or such trailer is also insured by the Company (incidental assistance to a stranded
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automobile on the road is permitted), or (5) being used for
rental or lhrery purposes or for carrying of passengers for
a consideration, or (6) while used elsewhere than in the limits
of the Continental 1Jnited States of America or the Dominion
of Canada., or (7) while used for any other purpose
page 6 ~ than those named in the Declarations, or (8) used
to transfer high explosives (carrying of loaded cartridges for gun or pistol permitted), or (9) under Insuring
Ag-reements III and IV (a) loss or damage beyond the actual
intrinsic value of the property destroyed at the time of its
destruction or the cost of its suitable repair or replacement;
(b)- loss or damage to tires due to puncture, cut, gash, blowout or other ordinary tire trouble, and excluding in any event
lossor damage to tires unless caused in an accidental collision
'vhich also causes other loss or damage to the insured automobiles; (c) loss or damage causes directly or indirectly
by fire; or (10) any employee of the .A.ssured while engaged
in the operation, maintenance or repair of any automobile
covered l1ereunder or any bodily injuries, including death rE}sulting at any time therefrom, of any employe~ (excluding
household servants not acting as ci1auffeurs) of the Assured
arising out of and in the course of the trade, business, profession or occupation of the Assured.
CONDITION B-. Upon the occurrence of an accident, the
Assured shall give immediate writen notice thereof with the
fullest information obtainable at the time, to the Executive
Office of the Company, in Ne,v Orleans, Louisiana, or New
York, N. Y., or to its duly authorized agent. If a claim is
made on account of such accident, the Assured shall give like
notice thereof with full particulars. The Assured shall at
all times render to the Company all co-operation and assistance in his power.
In the event of loss of, or damage to any automobile covered under Insuring Agreements III and IV, the amount
thereof or the nature and extent of the damaging requiring
repair or replacement may be determined between
page 7 ~ the parties hereto, if possible; otherwise by two appraisers, one to be chosen by the Assured and one
by the Company. The two appraisers so chosen, if they a.re
not able to agree, may select a third, and tl1e award in 'vriting of any two of the appraisers shall determine the amount
of such loss or the nature and extent of the damage requiring
repair or replacement. The Company and the Assured shall
pay the appraiser respectively selected by them, and shall
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bear equally the other expenses of the appraisal, and of the
third appraiser, if one is selected. The Company may accomplish such repair or replacement, so determined, by such
means as it may select, or, at the option of the Company, pay
in money the amount of the loss as fixed by the appraisers.
The Company shall have reasonable time and opportunity
to examine any damaged automobile covered hereunder before repairs are undertaken or physical e·vidence of the dam-.
age removed, but the Assured shall not be prejudiced by any
act on his part or in his behalf undertaken for the protection
or salvage of the damaged automobile.
CON~ITION C. If, thereafter, any suit is 'brought agf;linst
the Assured to enforce such a claim for damages, the Assured
shall immediately forward to such Executive Office of the
Company every summons or other process, and the Company 'vill defend such suit, whether groundless or not; the
expenses incurred by the Company in defending such suit,
including court costs and all interest accruing after entry of
judgment, will be borne by the Company, irrespective of the
limits of liability expressed in this Policy. The Company .
shall have the right to settle any claim or suit at any time.
Whenever requested by the Company, the Assured shall aid
in sec11ring information and evidence ·and attendance of witnesses and in effecting settlements and in prosepage 8 ~ cuting appeals ..

CONDITION D. The Assured shall not voluntarily· assume
any liability, nor incur any expense or settle any claim unless
such settlement or expenditures .are first authorized in writing by the Company, except at the Assured's own cost, ho,vever, the Assured may provide, at the time of the accident,
and at the cost of the Company, such immediate surgical relief
as is imperative.
CONDITION E. No action shall lie against the Company
to recover for any loss under or by reason of this Policy
unless it shall be brought by and in the name of the Assured
for loss actually sustained and paid in money by the Assured
in satisfaction of a judgment after actual trial of the issue
or agreement behveen the parties with the written consent
of the Company, nor unless such action is brought within two
years aftm~ such judgment against the Assured has been so
paid and satisfied. The Company does not prejudice· by this
Condition any defenses to such action it may be entitle to make
under this policy.
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CONDITION F. In case of payment of loss under this
Policy the Company shall be subrogated to· all rights· of the
Assured against any person or corporation as respects such
loss.
CONDITION G. No assignment or change of interest
under this Policy, whether voluntary or involuntary, shall
bind the Company unless the written consent of the Company
is endorsed hereon, signed by its President or Secretary, but
in the event of the death of the Assured, if an individual,
this insurance shall continue in force for the benefit of the
executors, administratt>rs or trustees of the estate of the Assured, for a period 'vithin the terms of this Policy of thirty
days from twelve o'clock noon of the date of such death a.n,d •
not later unless consented to by Endorsement as above.
page 9
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CONDITION H. This Policy may be cancelled
by the Company at any time, by written. notice to
the assured, at the address given herein, stating when the
cancellation shall be effective. It may be cancelled by the
Assured by like notice to the Company. If cancelled by
the Company, the Company shall be entitled to the earned
p~emium, ZJ'rO-'rata.. If cancelled by the A.ssured, the Company shall be entitled· to the earned premium calculated at
short rates, in accordance with the table printed on the back
of this policy. The check of the Company mailed to the
address of the Assured, as given herein, shall be a sufficient
tender.
CONDITION I. No condition or provision of this policy
shall be waived or altered by any one unless by Endorsement hereon signed by the President or Secretary of the
Company, nor shall notice to any agent, nor shall knowledge· possessed by any agent or by any other person be held
to effect a waiver or change in this Contract or in any part
of it.

CONDITION J. If the limitation· of time for notice of
accident, or for any legal proceeding herein contained, is at
variance with any specific statutory provision in relation
thereto, in force in the State in 'vhich it is ·claimed the As. sured is liable for any lpss covered hereunder, such specific
statutory provision shall supersede any such condition in
this Contract, inconsistent therewith.
CONDITION I{. The unqualified word ''Assured'' wher-
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ever used in this Policy, shall be construed to include,· in
addition to the named Assured in this Policy, any person
. or persons while riding. in or legally operating any automobile insured hereunder and any person, firm or corporation legally responsible for the operation thereof with the
permission of the· named Assured, or if the named Assured
be an individual, with the permission of an adult member
of the Assured's household other than a chaufpage 10 } feur or domestic servant, except that the terms
and conditions of this policy shall not be available
to a public automobile garage, automobile repair shop, automobile sales agency, automobile service station and the agents
or employees thereof. The qualified term ''named Assured''
in this condition 1{. shall apply only to the assured named
as such in the Declarations. If the named Assured carried
any other insurance covering concurrently a claim covered ·
by this Policy, he shall not recover from the Company a
larger proportion of any such claim than the sum hereby
insured bears to the whole amount of valid and collectible
concurrent insurance. If any other person, :firm or corpora· .
tion indemnitified hereunder is covered by valid and col·
lectible insurance against a claim also covered by this policy,
such other person, firm or corporation shall not be indemnified under this Policy.
CONDITION L. The liability of the Company for loss
from an accident resulting in bodily injuries to, or in the
death of not more than one person is limited to Five Thousand Dollars ($5,000.00), and subject to the same limit for
each person, the total liabilty of the Company for loss from
any one accident resulting in bodily injuries to, or in the
death of more than one person, is limited to Ten Thousand
Dollars ($10,000.00), The Company's liability under Insuring Agreement II is limited to the actual value of the property damaged or destroyed at the time of such damage or
destruction, which shall not be greater than actual cost of
the repair or replacement thereof and to loss sustained as a
result of loss of use, and in no event in excess of the sum
of One Thousand Dollars ($1,000.00) for one accident re·
suiting in damage or destruction or loss of use of such property, whether of one or more pm:sons. The Company's limit
of liability as expressed herein shall apply to each of the
automobiles.
page 11
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CONDITION 1vi. The period of time during
which this Policy shall be in force is Twelve
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months, beginning on the 18th clay of January, 1926, twelve
and one minute· o'clock, A. ~L, and ending on the 18th day
of January, 1927, twelve and one minute o'clock, A. ~L,
standard time, at the place where this Policy has been countersigned as to each of said dates.
DECLARATIONS~

Statement I: Name of the

Assured-~L

P. Claud.

Statement 2: Address of the Assnred-215 lligh Street!"
Portsmouth, Virginia.
Statement 3:

The Assured is-IndividuaL

Statement 4: The Occupation or business of the Assured
is-Real Estate and Insurance.
Statement 5: The des·cription of all automobile vehicles
covered by this Policy is as follows:
Descriptions:
D. 1. Trade Name
D. 2. Factory Number
D. 3. Year Model and Kind of
Power
D. 4. Manufacturer's List Price
D. 5. Type or style of car
D. 6. Capacity in tons, Commercial use.
D. 7. Date Purchased (new or
second hand)

Car No.1

Car No.2 Car No.3 Csr No.4

Ford

12058643
1925

$575
Coupe

S.H.
Jan. 16, 1926
Premium
D. S. Premium Liability
818.00
S18.00
D. 9. Premium Property Da:mage
under Insurance Agreement 11
SlO.OO
SlO.OO
page 12}
Descriptions:
Car No. 1 Cm No. 2 Car No. 3 Car No. 4
D. 10. Premium Collision under
Insurance Agreement
111
Not covered hereunder and no premium charged.
D. 11. Premium CoHision under
Insurance Agreement
IV
Not covered hereunder and no premium charged.
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Statement 6: No automobile. described herein is or will
be rented to others, or used to carry passengers for a consideration, actual or implied, except as follows:
No exceptions.
Statement 7: The purpose for which. the above described
automobile vehicles are to be used is: Pleasure and Business.
Statement 8: The automobiles covered hereby are and
will be principally maintained and garaged in the City or
Town of Portsmouth, ·virginia, and principally used in the
City or Town of Portsmouth, Virginia.
Statement 9: No automobile described herein will be used
for towing or propelling any trailer or other vehicle used as
a trailer (incidental assistance to a stranded automobile on
the road permitted) except as follows-No exceptions.
Statement 10: No similar insurance has been declined or
canceled by any Company during the past two years, except
as follows-No Exceptions.
Statement 11 : No claim has ever been made against the
Assured for personal injuries or death caused by any automobile vehicle owned, rented or driven by him, except as
follows: No exceptions.
Statement 12: The automobile (or Automobiles) covered
hereby is o'vned exclusively by the named Assured, except
as follows: No exceptions.
page 13 r IN WITNESS WHEREOF the UNION INDE~INITY COMPANY has caused this Policy
to be executed by its President and Secretary, but the same
shall not be binding upon the Company until countersigned
by a duly authotized representative of the Company.
\V. IRVING MOSS,
President.
ARTHUR S. AVERY,
Secretary.
Countersigned by
Authorized Representative.
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BANKRUPTCY AND INSOLVENCE ENDORS'EMENT.
The insolvence or bankrutcy of the insured hereunder
shall not release the Company from the payment of damages for injuries sustained or loss occasioned during the life
of this policy, and in case of execution against the insured
is returned unsatisfied in an action brought by the injured,
or his or her personal representative in case death results
from the accident, because of such insolvency or bankruptcy,
· then an action may be maintained by the injured person or
his or her personal representative against this Company
under the terms of this Policy, for the amount of the judgment in the said action not exceeding the amount of this
Policy.
·
Subject, ho,vever, to all conditions, agreements and limitations of the policy as originally written, except as herein
specifically provided.
.
Attached to and forming· part of Automobile Liability
Policy No. LAU-141146 issued by the UNION INpage 14 ~ DEMNITY COl\!IPANY to ~L P. CLAUD.
Countersigned at Portsmouth, Virginia, this 18th day of
January, A. D. 1926.
W. IRVING MOS~,
President.
C01flVIERCIAL INSURANCE AGENCY,

J. L. STORY,
· Authorized Representative.
And at another day, to-wit: At the Circuit Court of the
City of Portsmouth on the 23rd day of April, 1928.
At this day came the parties by their Attorneys and thereupon, the defendant, which pleaded "Not Guilty", to which
plea, the plaintiff replied generally, and issue is joined there;
on, it is ordered that the judgment mitered in the office at
the rules be set aside .
.And at another day, to-wit: At the Circuit Court of the
City of Portsmouth on the 25th day of June, 1928:
At this day came again the parties by their Attorneys and •
thereupon on motion of the plaintiff, the defendant is required to file a statement of the grounds of its defense with-·
in five days.
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Virginia:
In the Clerk's Office of the Circuit Court of the City of
Portsmouth, on the 27th day of August, 1928, came the defendant, by its counsel, and tendered its Grom1ds of Defense,
\vhich are in the following words and figures, to-wit:
GROUNDS OF DEFENSE.
For grounds· of defense the defendant, Union Indemnity
Company, says that it will rely upon each and every defense
provable under the general issue, and among ·others, the following: .
page 15 }

1. The policy of insurance provides that no
action shall lie against the company except for
less actually sustained and paid in money by the assured
in satisfaction of a judgment, and the a·ssured has neither
sustain~d any loss nor paid any part of .the judgment.
2. Hugh Claud,. the
under the policy.

judgm.~nt

debtor, isnot an assured

3. There is no liability for the reason that Hugh Claud
was illegally operating the automobile at the time of the in·
jury.
4. That Hugh Claud did not have the permission of ~L. P.
Claud, the named assured under the policy, nor ~he permission of an adult member of M. P. Claud's household at the
time of the injury.
.

5. That at the time of the injury Hugh Claud was ope;..
rating the automobile over the express refusal of the owner
of the automobile, 1\L P. Claud, and contrary to the express
instructions of the said M. P. Claud, and after being told by
the said 1\L P. Claud he could not drive the automobile.
6. That the party injured died before the institution of
this action from causes other than the injuries complained of.

UNION INDEMNITY COMPANY,

By RIXEY & RIXEY,
Counsel.
·RIXEY & RIXEY, p. d.
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And at another day, to-,vit: At the Circuit Court of the
City of Portsmouth on the 29th day of August, 1928.
At this day came again the parties by their Attorneys
and thereupon, the defendant, by counsel, filed a
page 16 } Special Plea and Demurrer, and thereupon, the
Court having fully the Special Plea and Demurrer, doth overrule the same, to 'vhich ruling of the
Court, the defendant, by counsel, excepted; . and thereupon,
came a jury, to-wit: W. Raymond I-Iutchins, F. L. 1\'Iartin,
C. H. Ro,ve, AI T. Lewis, R. L. 1\{orrisette, R. F. Hanrahan
and W. T. Bradley, who being duly sworn the truth to speak,
upon the issue joined and having fully heard the evidence
and argument of counsel, retired to their room to consult
of their verdict, and after some time returned into Court,
, having found the following verdict: "We, the jury, find
for the plaintiff and fix the damages in the sum of Two
Thousand, Five Hundred Dollars ($2,500.00) with interest
thereon from the 5th day of October, 1926, together with
$42.78 costs expended, in the suit of Small v. Claud. AI
Lewis, Foreman''; whereupon, the defendant, by counsel,
moved the Court to set aside the said verdict and grant it
a ne'v trial, on the ground that the said verdict is contrary
to the law and evidence, which motion is continued.
The Special Plea referred to in the foregoing order is in
the words and figures following, to-wit:
SPECIAL PLEA.
And the said defendant, by its attorneys, comes and says
that the supposed cause of action in the declaration mentioned did not accrue to the said plaintiff at any time 'vithin one year next before the commencement of this action
in manner and form as the said plaintiff hath above complained against it, and this the said defendant is ready to
verify.

UNION

INDE~INITY C0~1:P ANY,

By RIXEY & RIXEY,
Counsel.

RIXEY & RIXEY, p. d.
page 17 }
wit:

The Demurrer referred to in the foregoing
order is in the words and figures following, to-
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DEMURRER.
The defendant, Union Indemnity Company, says that the
declaration is not sufficient in law; and for grounds thereof
assigns the following:

1. That the declaration and the policy of insurance made
a part thereof show as follows: That the policy of insurance provides that no action shall lie against the company
unless it shall be brought for loss actually sustained and
paid in money by the assured in satisfaction of a judgment,
and that the assured has neither sustained any loss nor paid
~ny part of the judgment.
2. That the party injured died before the institution o£
this action from causes other than the injuries complained
of.

UNION INDEJYINITY COMPANY,
By RIXEY & RIXEY,
Counsel.
RIXEY. & RIXEY, p. d.

•

And now at another day, to-wit: At the Circuit Court of
the City of Portsmouth, on the 7th day of November, 1928:
At this day came again the parties by their Attorneys and
thereupon the Court having fully heard the motion of the
defe~1dant heretofore entered herein, to set aside the verdict
of the jury rendered herein, and grant it a new trial, on the
ground that the said verdict is contrary to the law and evidence, doth overrule the same, to which ruling of the Court,
the defendant, by counsel, exce(pted; it is therefore considered by the Court that the plaintiff recover of the de.
fendant, the sum of Twenty Five Hundred Dolpage 18 }- lars, the amount of damages assessed by the jury
in this case, with interest thereon, to be computed
after the rate of Six per cent per annum, from the 5th day of
October, 1926, together with $42.78 costs expended, in the
sum of Small vs·. Claud, till paid, and her costs by her about
her suit in this behalf expended.
And the said defendant in Mercy, &c.
But at the instance of the defendant, which desires to
present a petition for a writ of e.rror and a supersedeas for
a period of sixty days from the date of .this judgment, when
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the said defendant, or someone for it, shall give bond before the Clerk of this Court, 'vith surety to be approved by
said Clerk, in the penalty of Three Thousand Five Hundred
Dollars, payable to the plaintiff in this cause, with a condition reciting said judgment and the intention of said defendant, to present such petition, and .providing for the payment
of all such damages as any person may sustain by reason
of such suspension, in case a s·upersedeas to such judgment
should not be allowed and be effectual within the time above .
specified.
And now at this day, to-wit: At the Circuit Court of
the City of Portsmouth on the 4th day of January, 1929.
This day came the parties by their attorneys and the defendant presentea its Bills of Exceptions Numbers 1, 2, 3
and 4, respectively, which were this day in due time signed,
sealed and made a part of the record after it duly appeared
in writing that the attorney for the plaintiff had been given
reasonable notice of the time and place of tendering these
Bills of Exceptions according to law.
.
.
The J3ills of Exceptions referred to in the foregoing order
are; in the words and :figures .following, to-wit:
.
page 19
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Virginia :

In the Circuit Court of the City of Portsmouth.
BILL _OF EXCEPTIONS NO. 1.
Carrie H. Small, Administratrix,

v.

Union Indemnity Company.
The following evidence and exhibits on behalf of the plaintiff and the defendant respectively, as hereinafter shown, is
all the evidence that was introduced on the trial ·of this
case;
The insurance policy introduced as Exhibit No. 1 as belo,v
shown is as follows:
See manuscript record for insurance policies.
page 20
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Mr. Brandt : We want to offer in evidence, if
your Honor please, the policy. It is .a part of the
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original record, Exhibit 1. We offer in evidence the policy
of insurance issued by the Union Indemnity Company, being
Policy No. L.A. W. 141146, dated the 18th day of January,
1926, issued by M. P. Claud, as authorized representative of
the company.
Mr. Rixey: I object to that statement, that it was· issued
by M. P. ·Claud as authorized representative.
~Ir. Brandt: T11e policy speaks for itself.
Mr. Rixey: It may be signed by M.P. Claud, but it is not
issued by M. P. Claud.
·
Mr. Brandt: He is the agent who wrote the policy.
The Court: It does not make any difference who the
agent was, whether it was the defendant in this case or some
other gentleman.
Mr. Brandt: I understand that, but I am identifying the
policy which 've now offer in evidence as Exhibit No. 1.
We desire no'v to offer as Exhibit No. 2 the execution
issued upon the original judgment in this case
page 21 ~ against Hugh Claud. It does not seem to be
among the papers.
Mr. Ehrenworth: Do you remember having the execution,
!rir. Sheriff?
·
Deputy Sheriff Talbot: I remember having the execution
and returning it marked "No effects''.
J\ifr. Brandt: I 'vill have to put Mr. Talbot on the stand
and prove the execution arid return "No effects".
.1\'Ir. Rixey: I think the execution is tl1e best evidence.
Mr. Brandt: It is not amongst the papers.
The Court: Where is the execution, ~{r. Talbot 7
Deputy Sheriff Talbot: It was returned to the Clerk's
Ofnce "No effects", and I imagin-e it is where they file exe. cutions.
Mr. Rixey: If ~fr. Talbot says it was issued, I am willing
for the record to show it.
JAMES G. TALBOT,
·
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
Examined by Mr. Brandt:
Q. Your name is James G. Taylor?
A. Yes, sir.
Q. You are over 21 years of age7
A. Yes, sir.
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Q. You are deputy sheriff of the City of PortsmouthY
A. Yes, sir.
Q. Did you have come to your hands, as deputy sheriff,
an execution in the case of W. A. Small against Hugh Claud~
A. Yes, sir.
Q. Did you undertake to levy that execution on the goods
and chattels of Hugh Claud?
A. Yes, sir.
Q. Were you able to find any property which you could
subject to the payment of that execution?
A. None 'vhafever.
Q. Did you diligently search for property or effects of
Hugh Claud?
A. I did.
Q. Did you return that execution to the Clerk's office f
A. Yes, sir, marked "No effects".
Q. What was the amount of the judgment¥
A. $2.500 and interest, I think.
Q. Did you have another execution issued to you and delivered to you by the Clerk o.f this Court some time during
the early part of this year, in 1\IIarch or April?
A. Of the same kind¥
Q. Yes.
A. Yes, sir.
Q. Did you at that time undertake to find any property or
effects of ~1:r. Hugh Claud?
A. I did, yes, sir.
page 23 r Q. Could you find anything?·
A. Couldn't find anything at all, no, sir.
Q. What disposition did you make of that execution f
A. The same thing marked "No effects", and returned to
the Clerlr's Office.
Q. Are you familiar with the case in which that execution
was issuedf
A. I was here present during the hearing of it.
Q. And acting as deputy sheriff in this cause at that time?
A. Yes, sir.
Q. And do you know that that is the same case in which
you had those two executions f
A. Yes, sir.
Q. The case of Small against Claud'/
A. W. A. Small against Claud, yes, sir.
Q. Do you know whether or not that was a suit for damages for personal injuries'
A. Yes, sir.

page 22
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Q. And you heard it tried here?
.A. Yes, sir.
Q. And you were acting a.t that time as deputy sheriff
in this court 7
.A. Yes, sir.
M.r. Brandt: The witness is with you.
Mr. Rixey: No questions.
Mr. Brandt: We want to offer in evidence, if
page 24 ~ your Honor please, as Exhibit 3, the judgment in
the case of W. A. Small against M.· P. Claud and
Hugh Claud, and vouch the record in that. behalf and offer·
in evidence the judgment of this court entered in that cause
on October 5, 1926, and contained in Order Book No. 3, Page
3?61 of the Circuit Court of the City of Portsmouth, Virginia.

I want to calll\fr. Hugh Claud as an adverse 'vitness.

Mr. Rixey: I object to counsel calling Mr. Claud as an
adverse witness. He is claiming· through Hugh Claud. I
don't think he has a right to examine him as an adverse witness when he is claiming through him.
The Court : If he proves adverse, he can cross examine
him.
Mr. Brandt: If he proves adverse I am not necessarily
bound by anything except what the records show.

HUGH M. CLAUD,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
Examined by J\IIr. Brandt:
Q. 'Vhat is your name?
.A. Hugh J\IIontague Claud.
Q. Are you the same Hugh Claud who is mentioned and
who is the defendant in the judgment entered by
page 25 ~ this court in the sum of $2,500 at the suit of W. A.
Small on the 5th of October, 1926?
A. Yes, sir.
Q. Are you the same Hugh Claud who was operating the
automobile that injured l\fr. Small, 'vhich gave rise to the
suit in which that judgment was entered f
.A. Yes, sir.
Q. Were you 21 years of age when the injury happened f
A. Yes, sir.
.

-------.------
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Q. When were you 21 years of age Y
A. When was I 21 V
Q. Yes.
A. 1922.
Q. So you were 24 years old approximately when this acci·
dent occurred?
A. Yes, sir.
Q. Where did you live Y
A. 314 North Street.
Q. Where did you live at the time of the infliction of this
injury upon 1\!r. Small.?
A. 314 North Street.
Q. Ho,v long- have you been living at 314 North Street~
A. I reckon 15 years.
Q. Who are the members of your family?
A. My father, ~L P. Claud, and my brother, L. R. Claud.
. Q. You are not married?
page 26 ~ A. No, sir.
Q. Your brother is not married?
A. No, sir.
Q. And your father is a widower?
A. Yes, sir.
Q. And you all live in that house, 314 North Street, to-,
gether?
A. Yes, sir.
~
Q. And you constituted the fa_mily there, did you?
A. Yes, sir.
.
.
·
Q. Now, at the time that this accident happened and when
you injured Mr. Small with an automobile, who were the
members.of the family at that time?
A. The same people.
Q. Who were the members of your family on the 18th day
of January, 1926?
·
A. Mr. JM:. P. Claud and L. R. Claud and myself.
Q. Those were all ~
A. Those were all.
Q. How many automobiles did you have in the family?
A. One, a Ford.
Q. Who owned that car?
A. It was owned by my father.
Q. Who used it, who drove it?
A. My brother drove it.
Q. Your brother drove it?
page 27 }- A. Yes, sir.
Q. Are you familiar with the policy of insurance ·
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that was issued to your fatner by the Union Indemnity Company?
A. I know he had one. I am not familiar with it.
Q. Well, is this the policy (handing witness Exhibit No.

1)7
A. Yes, sir.

.

Q. And this describes one Ford car Factory No. 12058643, ·
Model year 1925. Is that the car you were driving when this
accident happened1
A; Yes, sir.
Q. Do you own anything at all?
A. No, sir.
Q. Have you any property, real or personal, of any kind,
in other words ~
A. No, sir.
Q. Did you have any in October, 1926?
A. No, sir.
Q. Have you had any since then of any kind Y
A. No, sir.
·
Q. Have you ·a position?
A. No, sir, not at present.
Mr. Rixey: I will want you later, Mr. Claud.
~ir. Brandt: If your Honor please, I want to
page 28 ~ prove the qualification in this court by ~irs. Small
as administratrix of her husband's estate and,
for that purpose, I want to call the Deputy Clerk to vouch
the record.
The Court: Haven't you a copy of the qualification?
Mr. Brandt: I want to put it in evidence by the Clerk
from the Order Book and then substitute a copy as E·xhibit

4.
The Court: Is that the end of your case?
. Mr. Brandt: Tha.t is the end of my case when the qualificatio:u is proved.
Mr. ·Rixey: I would like for the record to show when he
died and from what cause.
Mr. BTandt: I don't know that 've are interested in that.
~{r. Rixey : I think we are.
Mr. Brandt: I don't think that is evidence in this case.
The date when he died, but the cause has nothing to do with
this case.
Mr. Rixey: I can put that in myself.
~{r. Brandt: I don't think you can.
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page 29

~

KENNETH A. BA.IN, Jn.,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows ~

Examined by Mr. Brandt:
Q. Your name is Kenneth A. Bain, Jr. 1
A. Yes, sir.
Q. You are deputy clerk of the Circuit Court of the City
of Portsmouth, Virginia?
A. lam.
.
Q. Are you familiar with the proceedings of that court
and particularly the probate proceedings?
A. Yes, sir.
·
Q. Will you tell us when 1\Irs. Carrie H. Small qualified
as administratrix of the estate of "'VV. A. Small, deceased~
A. She qualified the 23rd of January, 1928.
Q. Did you find that execution t
A. No, sir, I did not.
CROSS

EXA~IINATION..

•.

By Mr. Rixey:
.
Q. Does your record show the date Mr. Small died f
A. Yes, sir.
Q. What date did he die?
A. I was just asked to verify the qualification. I can go
down and look and see.

Mr. Rixey: The 9th is the day you allege in your declaration. It is admitted then that he died January 9, 1928 4/
Mr. Brandt: The declaration sa.ys that.
page 30 ~ Mr. Rixey: Do you admit itY
.
Mr. Brandt: I do not have to admit it. The
declaration says that. It is one of the allegations. We rest.
M.P. CLAUD,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
Mr. Brandt: We object to the introduction of any evidence by the defendants. The defendants have never filed
any grounds of defense. They were asked for. The defendant sent a copy of the grounds of· defense to my office on
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Monday after the calling of this docket. That is the first
evidence I ever had of their having any defense. They were
called for two months ago irrespective of 'vhether my friend
may be of opinion that we had knowledge. We did not have
knowledge. They have not been filed here.
Mr. Rixey: They were filed Monday, sir. I spoke to Mr.
Brandt, I believe it was on Friday.
The Court: I overrule the objection.
J\!Ir. Brandt : We note an exception.
Examined by l\{r. Rixey :
Q. Your name is what, please, sir.
A. JVI. P. Cia ud.
page 31 ~ Q. Where do you live T
A. 214 North Street, Portsmouth, Virginia.
Q. How long have you lived in Portsmouth Y
A. In Portsmouth?
Q. Yes, sir.
A. 30 years.
Q. Are you the same 1\L P. Claud to whom this policy of
the Union Indemnity Company that has been introduced in
evidence as Exhibit No. 1, was issued~
A. Yes, sir.
Q. Were you, at the time of .the accident for which judgment was rendered by W .. A. Small against Hugh Claud, the
owner of the automobile mentioned in this policy?
. A. Was I the owner of the automobile?
Q. Yes.
A. Yes, sir.
Q. You were the owner of that automobile at the time of
the accident7
A. Yes, sir.
.
Q. Were you the. owner of it at the time this policy was
issued?
A. Yes, sir.
Q. Did any one else have an interest in that automobile
but you?
A. No, sir.
Q. You 'vere the sole owner Y
page 32 ~ A. Yes, sir.
.
Q. Do you recall the day that the injury to Mr.
Small took place Y
A. Yes, sir.
Q. I will ask you if you had a conversation-

Supreme Court of Appeals of Virginia.

34

Mr. Brandt: (Interposing) Wait a minute. I want to
object right now. I want to object to the introduction of
any of that. testimony on the ground that ·we have shown
here and it is· not denied up to this point, that this man was
21 years of age, he was a· member of the family and, under
the express provisions of the policy he had the authority
not only to use the automobile but to give somebody else
the right to use it so permission was J?.Ot a thing that could
possibly be involved in this case under the express provisions
of this policy, therefore as that tends to· controvert the terms
of the policy, it is not admissible.
The Court:· Of course that raises a question of law.
Mr. Brandt: Absolutely that js the purpose of it.
Mr. Rixey: I think this is a good time to thresh that out.
The Court: Yon might as well do it now as any other
time because it has to come up on instructions and would
be borind to come up on a motion for a new trial regardless
of what verdict the jury should bring in. The jury will
please step outside.
page 33

~

Note :
room.

The jury then retired from ·the court

Mr. Brandt: This has occurred to me. It might bel want to make this suggestion-what I 'vant to do is to try
to have this matter finally determined. It might be just
as well to. let your Honor pass this o~jection by and put o·n
all of this evidence and then meet it on instructions, for this
reason, we might as well have the full case here. That occurred to me as saving the jury's time. That is what I am
interested in and I suppose your Honor is, too. I haven't
anything to do. I am perfectly willing to let the court hold
that objection in reserve until he passes on the instructions.
Mr. R~ey: If your Honor rules against me I have no
further evidence to offer.
The Court: Frankly, in view of the instructions I gave
in the former case, I would sustain the objection, and then
you would want to put the evidence in any how. .
Mr. Brandt: It ''rould probably be a better way .to let him
prove it, so that the records 'vould be absolutely clear. I
don't want to invite error and know the court will not permit unnecessarily. This evidence could develop a state, even
under the defense urged of lack of permission, the evidence
might develop a state that the jury could find he did have
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permission and ~hat would certainly eliminate any other question. That is what I had in mind.
·The Court: Do you 'vant to object to the adpage 34} missibility of this testimony?
·
Mr. Brandt: Yes, sir. I want to be frank with
the court and 'vith counsel. It is my opinion that even if
your Honor overrules ·my objection and the evidence developed a state of facts as to 'vhich reasonable men could
fairly differ and the jury found a verdict in my favor, he
would be cut out of his defense any how.
Mr. Rixey: You aTe then not going to object to my instructions based on this evidence ~
Mr. Brandt: It depends on what the evidence is.
The Court : In the view I take of the terms of the policy
it strikes me the evidence is not relevant.
Mr. Ri."'{ey: I hope to be able to convince you this time,
your Honor .
Mr. Brandt: I insist on my objection.
The Court: Hadn't you better put in what you want to
prove?
By 1\{r. Rixey:
Q. I ask you what conversation did you have with Hugh ·
Claud with reference to the use of the automobile on the
day of the accident to J\tir. Small, and shortly before the
accident?
1\ir. Brandt: We object on the ground that the testimony
is irrelevant and immaterial under the policy provisions, it
having been shown in evidence that Hugh Claud
page 35 } was a member of the family of the assured, over
21 years of age, and, under the express policy
provisions, not only had a right to us.e the automobile but
had a right to give permission to others to use it, including
himself.
·
..
The Court: The objection is sustained.
Mr. Rixey: I expect to prove by this witness that about
12 :00 o'clock on the day of the· accident, Hugh Claud asked
his father for permission to drive the automobile and his·
father 1\f. P. Claud then and there told Hugh Claud that he
could not drive the automobile for the reason that he smelt
whiskey on his breath and that he did not want him driving
around town on a holiday. This conversation took place
at home. Further, that Hugh Claud followed his father'l\1:. P.
Claud to the latter's office and again made a request of his
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father to be allowed to drive the automobile and that his
father again denied and refused him permission to drive
the automobile; that in the teeth of the above two denials
of permission Hugh Claud took the automobile without any
permission, drove it, and ran into 1\fr. Small, doing tl1e damage for which the judgment was recovered. I further expect to prove the same facts as above outlined by the witness Hugh Claud and also by the evidence of H. R. Miles,
who testified in the garnishment case of W. A. Small against
Union Indemnity Company, J\files being now dead. I -expect to set up his testimony by the use of the
.
page 36 ~ record of tl1at trial.
Note : After extended argument by counsel, the court
made the following ruling:
The Court: I will sustain the objection.
Mr. Rixey: I note an exception on the grounds stated
above..
Note: Thereupon a recess was taken for lunch, and during recess counsel took up with the court the instructions
in the case, in the absence of the jury.
AFTERNOON SESSION.
Portsmouth, Virginia, August 29, 1928.
Met at close of the recess.
Present:· .Same parties as heretofore noted.
Mr. Rixey: I desire to put Mrs. Small on as an adverse
witness.
MRS". CARRIE H. S].fALL,
the plaintiff, being called as an adverse witness in behalf of
the defendant and being first duly sworn, testified as follows :
. ~.
Examined by Mr. Rixey:
Q. Mrs. Small, you are the widow of W. A. Small?
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A. Yes, sir.

Q. When did 1\tlr. Small die~

A. The lOth of January, 1928.
Q. What was he doing at the time he died 1

A. He was performing the duties of his work with the telephone people.
Q. How did he die?
A. Why, I don't ln1o'v only he fell from a pole.
Q. And died as the result of the fall¥
A. I suppose he did.
lVIr. Brandt: vVe find that the actual elate alleged here is
the 9th instead of the lOth and we 'viii ask leave to amend.
The Court : Leave is granted.
Note: The court then read the instructions to the jury.
Mr. Rixey: In vie'v o£ what your :Honor has said, it
strikes me that this is a very proper case in which we ought
to make a motion to set aside this verdict. I think it is very
unfair to put the burden on us of taking the case to the Court
of Appeals.
The Court : I think that policy extended to him. I am
very much impressed with the argument you have made. It
causes me to doubt the soundness of my own view
page 38 f about it, in a measure, ht~t if you want to argue
it I should be very glad to hear you.
}.{r. Brandt: Of course the jury has already retired. I
don't lmow of anything else that can be said here that has not
been said. This is a. rna tter of law in the final analysis and if
your Honor please, may I maire this suggestion: Suppose
we let Mr. Rixey submit any brief he desires to prepare and
we would like to be furnished with copy of it and to reply,
and we \viii do everything we can to speed the matter up.
We are just as anxious as Mr. Rixey, I am sure, to dispose
of it, and a little hit more. The matter will stand on the
motion fo1~ a new trial and counsel for defendant will submit
a brief and ·we will be given opportunity to reply. If ad
interim the Supreme Court
the United States passes on
the case that I understand is before them almost identical
with this, it may convince counsel he should write a check.

or

The Ju<lc,oment in the case of W. A. Small against :M. P.
Claud and Hugh Claud, Order Book No. 3, Page 366, of the
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Circuit Court of Portsmouth, introduced as Exhibit 3 above
·
is as follows :
page 39· ~ Virginia:
At the Court of Hustings for the City of Portsmouth, held
on the 5th day of October, 1926:
UPON A J\tiOTION TO RECOVER MONEY.
W. A. Small
~£.

v.

P. Claud and Hugh Claud.

At this day can.e again the parties by their ...t\.ttorneys and
thereupon, on motion of the plaintiff, leave is given him to
file an amended notice of motion herein, to the filing of which,
the defendants, by counsel, excepted; and thereupon, the defendants filed a plea of ''Contril)l1tory Negligence", to which
plea, the plaintiff replied generally, and issue is joined thereon, and thereupon, came a jury, to-wit: ...t\.. E. Fentress, Jr.,
Chas. E. Adams, C. A. Bartlett, Geo. T. Blanchard, L. W.
Pierce, D. L. Foster and John T. J{eville, who being duly
sworn the truth to speak upon the issue joined, and having
fully heard the evidence; whereupon, M. P. Claud, one of the
defendants herein, moved the Court to strike out all evidence
as to him, which motion ·being heard, the Court doth sustain
the same, and thereupon, the plaintiff moved the Court to
be allowed to dismiss this cause as to ~L P. Claud without
prejudice, which motion being heard, the Court doth overrule
the same, to which ruling of the Court, the plaintiff, by counsel, excepted; and thereupon, the jury having fully heard the
evidence and argument of oounsel, retired to their room to
·consult of their verdict, and after some time returned into
Court, having found the following verdict:
"We, the jury, find for the plaintiff against "Hugh Claud,
and fix the damages at $2,500.00. D. L. Foster, Foreman";
it is therefore considered by the Court that the plaintiff recover against the defendant, H~ugh Claud, tile sum
pag·e 40 ~ of Twenty-five Hundr~d Dollars, with interest
.
thereon, to be computed after the rate of Six per
cent per annum, from the 5th day of October, 1926, until paid,
and his costs by him about his suit in this behalf expended.
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And the said defendant in Mercy, &c., And on motion of the·
plaintiff and for special cause shown to the Court, it is ordered that execution may be .forthwith issued in this cause.

.A Copy-.Teste:
E. THOMPSON, Clerk.
By NELLIE M. CAL~RT, D. C.
page 41}

And the defendant prays that this its Bill of
may be signed, sealed and made a part
of the record, which is accordingly done in due time this
4th day of ·January, 1929, after it duly appeared in writing
that the attorney for the plaintiff had been given reasonable
notice of the time and place of tendering this Bill of Exceptions, according to law.
e~ceptions

B. D. WHITE, Judge,

(Seal)

page 42 } BILL OF EXCEPTIONS NU1\1:BER 2.
Carrie H. Small, Administratrix,

v.

Union Indemnity.
Be it remembered that at the trial of this case; 1\L P.
Claud having been the .owner of the automobile that inflicted
the damage to W. A. Small, and being the named assured
under the policy; and Hugh Claud having been the driver
of said automobile at the time of said injury; the defendant
iiJ. order to maintain the issues on its part, asked of the
witness M. P. Claud, the following question:
Q. I ask you what conversation did you have with Hugh
Claud with reference to the use of the automobile on the
day of the accident to Mr. Small, and shortly before the accident?

Thereupon Mr. Brandt, counsel for the plaintiff, objected
as follo"rs: We object ·on the ground that the testimony is
irrelevant and immaterial under the policy provisions, it
having been shown in evidence that Hugh Claud was a member of the family of the assured, over 21 years of age, and,
under. the express policy provisions, not only had a right to
use the automobile but had a right to give permission to
others to use it, including himself.
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Thereupon Mr. Rixey, counsel for the defendant, stated
as follows: I exject to prove by this witness that about
·
12 :00 o'clock on the day of the accident, Hugh
page 41 ~ Oland asked his father for permission to drive
the automobile, and his father M. P., Claud then
and there told Hugh Claud that he could not drive the automobile for the reason that he smelt 'vhiskey on his breath,
and that he did not want him driving around to,vn on a
holiday. This conversation took place at home. Further
that Hugh Claud followed his father M. P. Claud to the latter's office and again made a request .of his father to be
allowed to drive the automobile, and that his father again
denied and refused him permission to drive the automobile;
that in the teeth of the above two denials of permission Hugh
Claud took the automobile without any permission, drove it,
and ran into lVIr. Small, doing the damage for which the
judgment was recovered. I further expect to prove the
same facts as above outlined by the witness Hugh Claud
and also by the evidence of H. R. Miles, who testified in
the garnishment case of W. A. Small against Union Indemnity Company, lVIiles being now dead. I expect to set up
his testimony by the use of the record of that ~riaL
After extended argument on both sides the Court sustained
the objection of the plaintiff, to which action of the court the
defendant duly excepted on the following grounds:
The evidence offered shows that Hugh Claud was not
an assured under the policy. Condition K of the policy,
being the only portion of the policy which extends the coverage to anyone other than the named assured, M. P. Claud,
extends the coverage to an operator only in the
page 44 ~ event that said operator was (1) legally operating
the automobile, and (2) was operating with the
permission of JVI. P. Claud or 'vith the lawful permission of
an adult member of M. P. Claud's household. When Hugh
Claud asked M. P. Claud, the owner of the car for permission to ope'ration and such permission was refused, such refusal made the subsequent operation by Hugh Claud unlawful and illegal, and cnt down Hugh. Claud's authority to
grant himself permission at its sonrce, namely, M. P. Claud,
the owner, and no authority can rise higher than its source.
Mter the refusal of the owner the driving of the automobile
by Hugh Claud constituted a misdemeanor under Section
4480 Code of Virginia, and he should not be allowed to take
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advantage of his own wrong to escape from a liability for
his own wrong.
And the defendant prays that this .its Bill of Exception
number 2 may be signed, sealed and made a part of the
record which is accordingly done in due time this 4th day
of January, 1929.
B. D. vVHITE, Judge,
page 45

~

(Seal)

BILL OF EXCEPTIONS NUMBER 3.

Be it remembered that at the trial of this case immediately
after the verdict of the jury was rendered the defendant
moved the court to set aside the verdict of the jury and enter
judgment for the defendant, and in the event of the refusal of the court to enter judgment for the defendant, then
to grant the defendant a new trial on the ground that the
verdict of the jury was contrary to the law and evidence
and without evidence to support it, and further on the ground
that the policy of insurance provides (condition E) that no
action shall lie against the company except for loss actually
sustained and paid in money by the assured in satisfaction
of a judgment, and the assured has neither sustained any
loss nor paid any part of the judgment; and further on
the ground of the refusal of the court to admit the evidence
offered and referred to in Bill of Exceptions number 2.
But the court overruled this motion, and refused to set
aside the verdict, and entered judgment for the plaintiff,
to which action of the· court in each particular the defendant
duly excepted on the grounds of the objections above set
forth.
And the defendant prays that this its Bill of Exceptions
may be signed, sealed and made a part of the record, 'vhich
is accordingly done in due time this 4th day of January,
1929.
B. D. WI-IITE, Judge,
page 46

~

BILL OF EXCEPTIONS

NU~fBER

(Seal)

4.

B.e it remembered that at the trial of this case before the
jury was sworn the Court overruled the demurrer of the
defendant to the declaration, to which action of the court
in overruling said demurrer the d~fendant excepted on thegrounds stated in the demurrer.
And the defendant prays that this its Bill of Exceptions
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number 4 may be signed, sealed and made a part of the
record, wliich is accordingly done in due time this 4th day
of January, 1929.
·
B. D. WHITE, Judge, · (Seal)
State of Virginia,
City of Portsmouth,

to-~t:

· I, E. Thompson, Clerk of the Circuit Court of the City
of Portsmouth, in the State of Virginia, do hereby certify
that the foregoing is a true transcript of the record in the
foregoing cause; and I furth~r certify that the notice required by ._Section 6339, Code of 1919, was duly given in
accordance with said section.
.
Given under my hand this 24th day of January, in the year
Nineteen Hundred and Twenty-Nine.
E. THOMPSON, Clerk.
A Copy-Teste :
H. STEWAR.T JONES, C. C.
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