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Record No. 1449
JOE GUYNN
vs.

THE OOMlVIONWEALTH.

To the Honorable Judges of the Stttpre'lne Court of Appeals
of Virginia:

Your petitioner, Joe Guynn, respectfully represents unto
your Honors that at the June Term, 1933, of the Circuit Court
of Patrick County, Virginia, he was tried, convicted and sentenced on a charge of murder and given a term of three years
in the penitentiary.
Petitioner feels aggrieved by various rulings of the Court
rendered during his trial, which he alleges and believes wero
erroneous and but for 'vhich he would not have been convicted and sentenced. Exceptions were duly taken to these
rulings and made a part of the record·. A certified copy of
. the record acco1npanies this petition.
1st. Your petitioner made a 1notion to quash the indictment on the grounds that the said indictment contained errors apparent on the face of tiw record, which motion was
.. overruled by the Court, to which ruling your petitioner ex·cepted, and makes it his first Bill of Exceptions.
It is subn1itted that it was error to permit the first count
of the said indictment to be amended as stated and your
petitioner cites briefly several cases decided in this State
and in ti1e State of West Virginia, sustaining the conten-
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tion of· your said petitioner, to-wit: It was decided in the
case of Lemons vs. State, 4th W. Va. 755, that "When the
Constitution of the State requires an indictment to conclude
in certain form and words the indictment is not good unles~
it concludes in the exact language of the Constitution"· In
the cases of Brown vs. Co1nm,onwealth, 82 .Va. 466, lOth S. E.
745; State vs. McClung, 35 W. Va. 280, 13 S. E. 654, t4at
''For it is an old rule in the Law of- criminal procedure that
an indictment must conclude against the peace and dignity of
the Government 'vhose Law has been violated and the requirement of this conclusion in words appropriate to our
form of Government has been incorporated into the Constitution of Virginia and West Virginia''. In the case of
Early vs. ·com1nonwealth, 86 .Va. 921, 11 S. E. 795; Thompson vs. Co1n1nonwealth, 20th Gratt. 724; Carney vs. Commonwealth, 4th Gratt. 546, that "The rule thus established is
strictly applied and the omission thus formally to conclude
an indictment is fatal". In the case of Carney vs. Commonwealth, 4th Gratt. 546; Early vs. Co1nmonwealth, 86 Va. 921,
it was decided that each count in an indictment must have
the conclusion" Against the peace and dignity of the State".
In the case of Le1nons vs. State, 4th W. tVa. 755, it was decided that the said requirements must be literally complied
with".
·
2nd. Petitioner excepted to the ruling of the Court in refusing to reject improper testimony in behalf of the Commonwealth over the objections of the said defendant. By ref-:
erence to Record, pag·e 37, it will be seen that John ~:font
g·omery on cross-examination by the Counsel for the Commonwe~lth was asked the following· questions :

Q. You had a co.nversation 'vith Harvey Boyd t
A. Yes, sir.
Q. Tell the Court and Jury what passed between you.
(Objected to by Counsel for the Defense-Objection over. ruled-_Excep~ed to by Counsel for the Defense.)

Q. Tell the Court and Jury all that passed.
A. Well, he just said Protch Marshall is dead and gone
and what I could swear against Joe Guynn would not bring
him back, to make it as. light on Joe as I could.
Q. That is all he said?
A. Yes, sir.
Q. What kin is Harvey Boyd to Joe Guynn t
A. Brother-in-law. Harvey married his sister.
.

'
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On page 39, re-examined by W. L. Joyce, Counsel for the
·
Defense:

Q. This conversation you testified to about having with
-Harvey Boyd, Joe Guynn was not there Y
A. No, sir.
Q. He knew nothing about it'
A.. No, sir.
It was error to permit Couns·el for the Commonwealth to
.ask John Montgomery in reference to. a conversation with
one Harvey Boyd, a. brother-in-law of Joe Guynn. The Record clearly shows that Joe Guynn was not present at the time
of the conversation between said Montgomery and Harvey
Boyd. In the case of McBride vs. C01nmonwealth, 95th Va.,
-page 818, it was decided that a prisoner could not be prejudiced by any statement that was made in his absence and •
that such statements are irrelevant and should not be received and to which ruling petitioner excepted and makes it
his second Bill of Exceptions.
: 3rd. That the verdict 'vas contrary to the Law and the evidence a.nd that the verdict of the Jury should be set aside
for that reason and the Court overruled said motion and to
which ruling petitioner excepted and makes it his third Bill
of Exceptions.
· Your petitioner feels particularly aggrieved by the ruling
of the Court in refusing to set aside the verdict as contrary to
the Law and evidence. Petitioner does not feel that the evidence warrants a verdict against him and his motion to set
aside the verdict because of the insufficiency of the evidence
should have been sustained and the verdict of the Jury set
aside.

FACTS OF THE CASE.
Considering· the evidence here as upon a demurrer to the
same, it is submitted that the reading of the Record will substantially show that:
· Petitioner, a.t the time of the alleged offense was a citizen
of the County of Patrick, and had been all of his life and
that the petitioner, together with his brother and several
others, attended a shooting match on the 6th day of December, 1932, and that there was nd trouble at the shooting match
between the said Joe Guynn and the dece~sed, Protch Marshall. That after the shooting match was over your petitioner, together with his brother, Ed Guynn, went to their
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father ~s farm and stayed a short time and the said petitioner
and h~ brother left their father's home and were returning
to. their homes and suddenly and unexpectedly th.ey came upon
Protch ~Iarshall and John A'Iontgomery who 'vere · fighting.
The said Montgornery was on top of ~Iarshall and the peti..
tioner and his brother asked said parties to stop their fighting
and n1ade 1\fontgmnery get off of ::Marshall and as ~Iarshall
got up he asked your petitioner to let him have the gun and
you1; petitioner refused to do so as he did not want to see
any trouble between Montg-mnery and ~Iarshall and thereupon Protch ~Iarshall grabbed your petitioner's gun and
your petitioner did everything that he reasonably could to
keep 1\farshall fron1 taking the gun from him and in the scuffle the gun was accidentally discharged and the shot entered
the body of the said Marshall from which wound the said
1\tlarshall imn1ediately died, and your petitioner did not attempt to make his escape.
The Record does not show the accused to have borne any ill
will towards the deceased and your petitioner and the deceased h_ad livec~ in the same con1munjty-neighbors-and they
had never had any ti·ouble or ill feeling one towards the
other, but had always been friends.
Your petitioner when advised that he had shot Protch Marshall said ''Surely not'' and after your petit.ioner found that
Pr9tch 1\tlarshall had been accidentally shot, your petitioner
· then and there expressed himself that he was very sorry that
jt happened and that he would not have had it to have hap. pened if. he could have helped it for a million dollars.
It is further submitted that the evidence in· this case for
the Commonwealth clearly ·shows -that your petitioner had no
· crhninal intent to do any harm towards Protch 1\tlarshall.
The testimony of the Commonwealth was unsatisfactory and
uncertain. It clearly showed that your petitioner's gun was
accidentally discharged while Protch J\llarshall was attempting
t9 take the gun fro1n your said petitioner. It was further
· shown beyond doubt that your petitioner had· made every
· reasonable effort to prevent tl1e shooting·.
The Court of Appeals in the recent case of Teste·r vs. Com. 1nonwealth, 157 Va., page 826, stated that "We are not unmindful of the rule which requires us to attach great 'veight to
the verdict of the Jury, which has been approved by the trial
- Court, yet under section 6363 of the Code, it is the duty of
this Court to set aside the verdict of the Jury and reverse
· the judgment of .the trial Court, approving it whenever it appear·s from the evidence that such judgment is plainly wrong
· or 'vithout evidence to support it. The verdicts in the case

s

Joe Guynn v. Commonwealth.

now before us are plainly wrong and without sufficient evidence to support it". The same decision will be found in the
case of W ar·ren vs. Co'J1t'lnonweaUh, 144 Va. 68, 131 .S. E. 227;
C onq~l-est vs. CO'Jn'lnonwealth, 108 ;va. 892 .
. A.pplying these principles of the law to the evidenc-e in this
case it is submitted that the Jury were not warranted in convicting the petitioner and the Court should have set the v·erdict aside. This evidence is short even of suspicion. Petitioner insists and submits that he has been convicted on insufficient -evidence, that the verdict of the Jury should be set
aside and he be granted a ne\v trial.
Counsel for petitioner desires to stat-e orally the reasons
for reviewing the decision complained of, and petitioner
avers that a copy of the petition was delivered to Hon. F. P.
Burton, Attorney for the Commonwealth for Patrick County~
Virginia, who prosecuted the petitioner in his trial.
Your petitioner therefore prays that a \vrit of error and
supet·sedeas may be awarded him in order that the said ver-diet of the Jury and- the judg·n1ent of the Court entered thereon
for the causes of error herein set out, before· you may be
caused to come, that the whole matter in the said verdict and
judgment of the Court contained may be re-heard, and the
verdict of the jury and the judg~nent of the Court set aside
and reversed and annulled, and your petitioner granted a
new trial.
Respectfully submitted,
JOE GUYNN,
W. L. JOYCE, .
By R. E. WOOLWINE, Counsel.

· R. E. WOOL\VINE,
W. L. JOYCE,
Attys. for Petitioner.

Vv e, R. E. Vvoolwine, of Stl!art, Virginia, and W. L. J oycc,
of Stuart, Virginia, Attorneys at Law, practicing in the Supreme Court of Appeals of Virginia, do certify that in our
opinion the decree complained of in the foregoing petition
should be reviewed by said Court. ·I, R. E. Woolwine, further
. certify that on the 2nd day of September, 1933, I delivered
to F. P. Burton, Attorney for the Commonwealth, a true copy
- of the above petition.
Given under our hands this the 2nd day of September, 1933.
R. E. WOOL'\VINE,
W. L. JOYCE,
Attorneys at

I.~aw.
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September 15,1933. Writ of error and supersedeas awarded
by the court. No bond.
Received Sept. 29, ·1933.
M. B. WA.TTS, Clerk.

RECORD
Joe Guynn
vs.
Commonwealth.
From Circuit Court of Patrick County, Virginia.
To F. P. Burton, Commonwealth's Attorney:
Take notice that we will at Martinsville, Virginia, on July
.11, 1933, between the hours of 10 A. ~I. and 5 P. M. of said
day request Judge J. Turner Clement, Judge of Patrick
County Circuit Court, to gTant to tis our Bills of Exceptions
in the case of Commonwealth vs. Joe Guynn.
This July 7, 1933.

W. L. JOYCE,
R. E. WOOLWINE,
Attorneys for Joe Guynn.
A. copy of the evidence and notice. 'vas delivered to F. P.
Burton, Atty. for Comth. on the 7th day of July, 1933, by

R. E. WOOLWINE.
page 2

~

At a Circuit Court held for the County of Patrick
the Courthouse thereof on March 8th, 1933, at 10
o'clock A. M.
~t

A. C. Turner, foreman, G. L. Trent, Curtis Cock, A. H.
Padgett, Ralph Clark and W. G. Anderson, taken from a list
furnished by the Judge of this Court and summoned by the
Sheriff of this County, were impaneled a spcial Grand J uty
of inquest for the body of the County of Patrick and sent to
their room to consult Qf their presentments, and after some
time returned into Court and reported having found the following, to-wit:
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And Indictm-ent against Joe Guynn and Edd Guyntl., for a
felony (Murder) a true bill, A. C. Turn~r, foreman..
At a Circuit Court continued and held for the County of
Patrick at the Court-house thereof on March 9, i933.
Commonwealth, Plff.,
vs.
Joe Guynn and Edd Guynn, Deft.
Ind. for a felony (murd-er).
On motion of the defendants, by their counsel, this cause is
continued to the June term, next, of this Court.
At a Circuit Court continued and held for the County of
at the Court-house thereof on June 9, 1933.

Patri~k

Commonwealth, Plff.,
vs.
J"oe Guynn and Edd Guynn, Deft.
Ind. for a felony (murder).
This day came the attorney for the Commonwealth, and the
defendants appeared at bar in discharge of their bail had
before J. S. Taylor, Bail Comn1issioner, and by their counsel
moved the Court to quash the indictment and discharge them
from custody 'vhich motion th-e Court overruled and to which
ruling the defendants excepted.
Thereupon the defendants were arraigned, and -each plead
not guilty to the charge alleged against them in the indictment,
and by their respective trials. Whereupon, the attorney for
the Commonwealth elected to first try Joe Guynn.
Then came a panel of tw-enty jurors who had been·
summoned by the Sheriff of this county on a writ of venire
facias issued according to law, and the attorney for the Commonwealth and the defendant by his counsel, acting alternately, erased four names each, from said panel,
page 3 ~ and the remaining twelve jurors, to-wit: W. T.
Puckett, Chester Bowling·, J. D. Hopkins, Wm. E.
Layman, Donald B. Church, Harry T. Clark, Geo. E. Hopkins.
S.D. Cruise, B. F Sisco, S. L. Boles, J. H. Hall and John L.
Con,vay, 'vere sworn the truth of and upon the premises to
speak, after partly hearing the evidence were given in charge
of W. L. Boyd and T. R. Blackard, Deputies for F. D. Mays~
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Sheriff of Patrick County, to whom \Vas administered an oath
that they would keep the jury tog·ether without communication
with any person, and that they .'vould not converse with them
·themselves touching this trial, and that they \Vould not allow
any other person to do so, and that they \Yould cause them to
return to this Court room tomorrow morning at promptly at
9 o'clock.
At a Circuit Court continued and · heldd for the County
of Patr~ck at the Courthouse thereof on the 10 day of ~une
1933.
Commonwealth, Plff.,
vs.
Joe Guynn, Deft.
Ind. for a felony (murder).
This day came again the attorney for the Common\vealth,
the defendant again appeared at bar, and the jury appeared
in court pursuant to their adjournment on yesterday, in charge
of W. L. Boyd and T. R. Blackard, deputies of F. D. Mays,
Sheriff, and after fully hearing the evidence adduced, the instructions of the Court and argument of counsel, retired to
their room to consult of their verdict, and after some time returned into Court and reported having· found the following
verdict, to-wit:
''We the jury find the defendant, Joe Guynn, guilty of voluntary manslaughter as charged in the within indictn1ent,
and fix his punishment at 3 years in the penitentiary.''
Thereupon, the defendant, by his counsel, moved the Court
to set aside the verdict of the jury and grant him a new trial
· on the grounds, to-wit:
page 4

~

(1) That the said verdict is contrary to the la\v and
the evidence.
(2) For the admission of improper testimony in behalf of
_· the Commonwealth over the objection of the defendant.

And the Court being- of the opinion that said motion is with·. out merit, doth overrule the same, and to which ruling the
defendant excepts.
And nothing· being· offered or alleged in delay of judg·ment,
: it is consi~ered by the Court that the defendant be confined
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in the penitentiary of this State for a term of three (3) years,
the period by the jurors in their verdict ascertained.
And the defendant, by his counsel, indicating his desire
to apply to the Supreme Court of Appeals for a writ of error to said judg1ncnt, it is ordered that execution of said
judgment be suspended until the first day of the September
term, next, in order to have his bills of exceptions signed,
sealed and made a part of the record herein.
page 5 }- BILL OF EXCEPTIONS TO INDICT1\1ENT
N0.1.
Co1nmonwealth
vs.
,Toe and Ed Guynn.
Be it remembered that Counsel for Joe and Ed Guynn
made a n1otion to quash the indictment on the gTounds that
the said indictment only contained one count. It was tho
contention of said Counsel that it was not proper to indict
,Toe Guynn as principal in the first degree and Ed Guynn as
principal in the second degree in the same count of said indictment. The Court, thereupon, on n1otion of the attorney for
.the Con1n1onwealth, over the objections of the Counsel for the
Defendant, ·added the follo·wing words, ''Against the peace
and dig·nity of the Comn1on,vealth of .Virginia'', and the said
motion to quash said indictment 'vas overruled and Counsel
for the Defendant excepted to said rule.
The said indictment is in the following words and figures,
to-wit:
'' Corr1monwealth of :Yirgiuia, Patrick County, to-wit:
In the Circuit Court of said County,

J\~Iarch

Term, 1933.

The Grand Jurors of the Con1monwealth of Virginia, in and
for the body of tlw County of Patrick now attending the said
Court, upon their oaths present that Joe Guynn, of said
County, on the 6th day of December, 1932, in the County
aforesaid, in and upon one Protch JVIarshall, then and there being in said County, feloniously, wilfully, and of his malice
aforethought, did n1ake an assault, and that him, the said Joe
Guynn, with a certain shot-gun, loaded with gun powder and
shot, which said shot-gun, he, the said Joe Guynn in his han~
then and there had and held, then and there feloniously, wil-
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fully, and of his malice aforethought, did discharge and shoot
off, to, against and upon the said Protch ~iarshall; and the
said Joe Guynn, with the shot aforesaid, out of the shot-gun
by the said Joe Guynn discharged and shot off, as afore·said, then and there feloniously, wilfully, and of his malice
aforethought, did strike, penetrate and wound the said Protch
_
~Iarshall in and upon the body of him the said
page 6 ~ Protch ~Iarshall; giving to him, the said Protch Marshall, then and there with the shot aforesaid, so as
aforesaid discharg·ed and shot out of the gun aforesaid, by
the said Joe Guynn, in and upon the body of him, the said
Protch IYiarshall, one mortal wound; of which said mortal
wound, he, the said Protch IYiarshall, then and there died,
against the peace and dignity of the Commonwealth of Virginia.
''And the Grand Jurors aforesaid, upon their oaths aforesaid, do further present that Ed Guynn, on the day an~ year
aforesaid, in the County aforesaid, feloniously, wilfully and
of his malice aforethought, was present, counselling, aiding,
abetting, assisting the said Joe Guynn, the felony and murder aforesaid to do and commit, and so the Jurors aforesaid, .
upon their oaths aforesaid, do say that Joe Guynn and Ed
Guynn, the said Protch Marshall in manner and form aforesaid, feloniously, wilfully, and of their malice aforethought,
did kill and 1nurder, against the peace and dignity of the
Commonwealth of Virginia.
''Found upon the evidence of John Montgomery, Charlie
Willis, Elmer J\llontg·omery, Dr. A. M. Gates,. Dixie Boyd,
and John Hall, witnesses sworn and sent before the Grand·
Jury to testify.''
On the back of said indictment are the following· words and
fig·ures, to-wit:
'' Commonwealth of Virginia
vs.
Joe Guynn and Ed Guynn.
Indictment for J\llurder-A Felony.
~{arch

Term, 1933.

A True Bill,
A. C. TURNER, Foreman.
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We, the Jury, find the defendant, Joe Guynn, guilty of
voluntary manslaughter as charg·ed within indictment and fix
his punishment at 3 years in Penitentiary.
J. D. Hopkins, Foreman.
The Defendant, by his Counsel, tendered this his Bill of
Exceptions to Indictment, and which he prays may be signed,
sealed, and made a part of the record in this cause;
page 7 ~ and the same is done accordingly.
J. T. CLEMENT,
(Judge of the Circuit Court of Patrick County.)
page 8 ~

BILL OF EXCEPTIONS NO. 2.

Commonwealth
vs.
Joe Guynn.
Be it remembered that, after the jury was sworn to try the
issue joined in this cause, the plaintiff to prove and maintain
the said issue on his· part introduced the following evidence:
DR. A. M. GATES,
the first witness, after first being duly sworn, deposes and
says:
Examined by F. P. Burton, Attorney for the Commonwe.alth:
Q. Is your name Dr. A. J\L Gates?
A. Yes, sir.
Q. Where do you live?
A. Near Arrat Post Office.
Q. Doctor, are you a practicing physican Y
A. Yes, sir.
Q. Did you kno'v Protch ~Iarshall?
A. Yes, sir.
Q. Were you called to see him professionally on the 6th day
of last December?
A. Yes, sir.
Q. Tell the Court and Jury what condition you found him
in?
A. It was about dark, I guess, and ~the telephone rang and
somebody said come to see Protch Marshall and I went up
there and he was lying in a field to the left of the road just
a few steps off the road and he was unconscious when I
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saw him, but he was making a fuss, but he was not talking,
And the shots went in his rig·ht lung and the whole load went
in right about the right lung and hit this collar bone here.
He lived about 45 minutes after that.
Q. What was the range of the shot 1 Ho\v did the shot go
in?
.
.
A. Just a little bit upwards and then came out here. Just
a little upwards.
;

page 9

~

Judge Clements asked the follo,ving question:
Q. Where did it enter~
A. It entered the upper part of the right lung.

Examined by F. P. Burton:
Q. Did you see either Joe or Ed Guynn there that time?
A. Yes, sir.
Q. Did you have any talk with them 1
A. 1res, sir.
·
Q. What did they say to you about the killing?
A. vVell, Joe-Ed did most of the talking. Joe did not
t.alk much.
·
Q. Joe \Vas present f
A. Yes, sir.
Q. Ed did most of the talking 1
A. Ed did 1nost of the talking. Said it was an accident,
that Protch was trying to take the gun away from him.
Q. That \Vas Ed~ Joe \Vas the one did the shooting'
A. Yes, sir.
Q. Joe l1eard it f
A. Yes, sir.
Q. Did you see the gun.
A. Well, Walter Willis broug·ht the gun back.
Q. Did you experiment with the gun to see if it was easy
to go offf
A. Yes. I just cocked the gun.
Q. And what did you find t
A. You could not make it fall.
Q. Did yon ask them ho\v it happened to go off¥
A. 1[es, and they said that they did not know,
page 10 ~ they \Vere just scuffling and it went off and Ed,
I think was the one .said they were at the shooting
match and that they probably left it cocked.
Q. D.id he say whether Joe pulled the trigger?
A. No, sir. He did not say.
Q. Would that gun fall after it was not cocked Y
A. I could not get it to.
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You could not make it fall without being cocked?
No, sir.
vVas that in Patrick County1
Yes, sir. In the edge of Patrick, on the Patrick side.
Q. ·About how far on the Patrick s.idet
A. About one-half a mile.

Q.
.l\..
Q.
A.

Judge Cl€ments asked the following question:
Q. 'Vhat kind of a gun was it?
A. This was a shot gun.
Examined by F. P. Burton:
Q. Doctor, how far do you think the muzzle of that shot
gun was from the body ·when it was fired 1
(Objected to by Counsel for defense. Objection sustained
on the gro.unds it 'vas a question for the Jury.)
vVas it a single or double.harrel ~
Single barrel.
What size shot?
No. 60.
Q. Did either one of the Guynns in the presence
page 11 ~ of the other make any statement a:bout anything
that passed ·behveen the Guynns and Protch l\{arshall before the shooting'
A. I think it was Ed-the one that said that Protch was
calling him bad names.
Q. Calling who-you mean the Guynns 1
A. Yes, sir.
Q.
A.
·Q.
A.

CRO.SS-EXAJ\tfiNED.

By W. L. Joyce, Counsel for the Defense:
Q. Doctor, I believe that you stated that the shot entered
just about the point of the top of the right lung 1
A. Yes, sir. Right near the top of the lung.
Q. And ranged somewhat upwards?
A. Yes, sir.
Q. Did the shot scatter any~
A. No, sir. There wasn't but one shot here, outside of the
whole load.
·
Q. Did you examine the clothing Y
A. Yes, sir.
Q. vVas that powder burned?
A. Yes, sir.

14
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Q. Was the flesh also seared?
A. No, sir: The flesh did not sho·w any powder. The clothes
got the powder.
Q. Doctor, when you were talking· to Ed and Joe Guynn
there, I believe you said Ed did most' of the talking T
A. Yes, sir. ·
. Q. He contended at all times in that conversation
pag·e 12 ~ that the shooting- was accidental Y
A. Yes, sir.
Q. Joe Guynn at no time made any statement different to
that?
A. No, sir.
Q. Joe at no time denied having the gun at the time it was
fired?
A. No, sir.
Q. Doctor, you testified that Joe Guynn said that Protch
J\IIarshall had called them some bad names, you were discussing the time of the shooting- there and how the shooting
occurred when ·they made that statement?
A. Yes,. sir.
Q. And the statement he made 'vas that at or about the time
of the shooting- he had called him some bad names'
A. Yes, sir.
·
Q: He also stated that they were trying to separate him
and John Montg-omery from a fight?
_A. Yes, sir. They claimed-they said that Protch and
Johnny Montgomery were down on the ground and that they
went there.
Q. And their only interest was to separate them in the
fig·ht-that was the way they got in .itt
A. Yes, sir.
Q. And after they attempted that, Protch got up and called
the1n some bad names and tried to take the gun Y
A. Yes, sir.
Q. Mr. Hooker asked whether you could make the hammer
fall without pulling the trigger, I will ask you also if it was
easy when anything touched -the trigg·er to make
pag·e 13 ~ the hammer fall?
A. It was not so very hard.
RE-EXA1viiNED.
By J. ]\[ Hooker, Counsel for Commonwealth:
Q. Was Joe Guynn there when you got up to the injured
•
man, Protch Marshall Y
A. No, sir.
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Q. He came, did he?
A. Walter Willis went and got him.
Q. 1\tir. J oyoo asked about this gun being easier on the trig.ger, was it any easier than the usual shot gun Y
A. ~o, sir.
.
Q. Just at a regular shot gun'
A. Yes, sir.
And further this 'vitness saith not-signature waived .
.A.SA MA~KINS,
the next witness, after first being duly sworn, deposes and
says:

Examined by J. ~L I-Iooker, Counsel for the Common:wealth:
Q. Is your name Asa Mankins Y
A. Yes, sir.
Q. Where do you live, J\IIr. Mankins~
A. I live up in the Hollow.
Q. Do you know where Alex Guynn lives Y
A. Yes, sir. I reckon I do-I was there one time.
Q. Did you go there about the time Protch Marshall was
killed?
A. Yes, sir.
Q. How far was he killed from the Alex Guynn
page 14 ~home¥
A. Well, I guess, it is something like one hun. dred or one hundred and fifty yards.
Q. When were you there Y
A. I was there that night after he was killed.
Q. Mr. Mankins, did you view the body after Marshall was
dead?
A. I dressed him the next day.
Q. Did you examine the 'vound that caused the death 7
A. No, sir. I did not examine it, just looked at it.
Q. Did you observe the way the shot entered the bodyT
A. Well, it struck right on that muscle there, and went. up
the least little bit. ·
Q. ~fr. Mankins, have you been-have you had any experience with shooting shot guns f
A. vVell some little .
.Q. From your experience with shot guns how far would
you say that muzzle 'vas from the body when it was fired Y
A. Well, I "rould think it was around 20 or 24 inches.
Q. Did you see Joe Guynn or Ed Guynn that night after the
shooting?
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A. Well, I saw Joe Guynn up there.
Q. Did you see him before that t
A. Well, I would not say. Some fellow came down the
ridge there a little ways from the 1·oad and we stopped and
asked where Protch JYiarshall was and he said he was there in
the road and some of them said it ·was Joe Guynn.
(Objected to.)
page 15

~

A. Well, some claim it was Ed Guynn and some
Joe Guynn, and I do not say which it was, either
one or the other.
(Objected to.)

Q.
A.
Q.
A.

Are Joe and Ed Guynn twin brothers?
I do not know.
Are they very much alike f
Yes, sir. They are very much alike .. ·
CROSS-EXAMINED ..

By W. L. Joyce, Counsel for the Defense :
Q. Mr. Mankins, you state that you have had considerable
experience with shot guns ·and that from your experience it
is your opinion that that shot gun was about 20 or 24 inches
from the body of Protch J\tiarshall when it was shot, I want
to ask you how many times in your life you have tested a target that closeY
A. Well, a fellows I{nowledge 'vould tell him that.
Q. Did you ever take a shot gun out and fire it at a targBt
20 or 24 inches aw·ay¥
A. No, I never did. A fellows judgment would tell him
that.
Q. And you are judging by your shooting at rabbits and
th-ings like that¥
.A. Well, I have shot at bushes and things like that.
Q. But never that. closeT
A. Well, I do not reckon I have.
And further this deponent saith not--.-s.ignature waived.

CHESTER BOYD,
the next witness, after first being duly sworn, deposes and
says:
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Hooke:r:, Counsel for the Commonwealth:

Q. Is your name Chester Boyd?

page 16 }-

A. ·Yes, sir.
Q. Where do you live, Chester?
A. Up in the Blue Ridge ~Iountains.
Q. In the Hollow District 1
A. Yes, sir.
Q. Do you know Joe and Ed Guynn f
A. Yes, sir.
Q. Did yon hear them have any conversation on the night
that Protch ~Iarshall was killed, if so, 'vhat?
A. Well, I heard Joe Guynn tell Doctor Gates, Doctor Gates
said tell me all about it, and he said I will tell you all, said
he called me a bad nan1e and he cussed me and he seized hold
of the gun and the gun fired and it killed him and he said it
was an accident.
Q. And he said Protch called him a bad name?
A. Yes, sir.
.
Q. And seized the gun and he shot him accidentally~
A. Yes, sir.·
CROSS-EXAl\fiNED.
By R. E. Woolwine, Attorney for the Defense:
Q. To whon1 'vas he talking at that time?
A. I think he was talking to Dr. Gates. Dr. Gates asked
himQ. Was it Joe or Ed~
.A. Joe.
Q. And you heard him say that after the gun fired he called
him so1ne bad names~
A. No, before the gun fired.
Q. During the same trouble?
page 17 ~ .A. Yes, the same tim·e he got killed.
Q. Did he say when it 'vas he called him bad
names?
.A. I do not know when. Before he seized the gun and he
said he shot him accidentally.
·
Q. He said it was accidental?
.A. Yes, sir.
Q. You were at the shooting match, weren't youf
.A. Yes, sir.
Q. Protch 1\farshall shot Joe Guynn's g·un, didn't het
A. Yes, sir.
Q. They were friendly up tJ1ere?
A. Yes, friendly, never heard nothing to the contrary.
And further this deponent saith not-signature waived.
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CHARLIE WILLIS,
the next witness, after first being· duly sworn, deposes and
says:
Examined by J. lVL Hooker, Counsel for the Commonwealth:
Q. Is your name Charlie Willis~
A. Yes, sir.
Q. "\Vhere do you live~
A. In the Hollow, Virginia.
Q. Did you know Protch 1\Iarshall¥
A. Yes, sir.
Q. Do you know Ed and Joe Guynn Y
A. Yes; sir.
Q. Levi Guynn?
A. Yes, sir.
Q. Alex Guynn V
pag·e 18 } A. Yes, sir.
Q. It is in evidence that there was a shooting·
match up there on the 6th· day of last December, were you
there¥
·
A. Yes, sir.
Q. Protch ~Iarshall there?
A. Yes, sir.
Q. Joe and Ed Guynn there Y
A. ·Yes, sir.
Q. Were you at Daniel Guynn's that night about dark Y
A. Yes, sir.
Q. Joe and Ed there?
A. Yes, sir.
Q. Tell the Court and Jury every~hing that passed there in
reference to Protch :1\'Iarshall.
A. Protch Marshall and Johnnie Montgomery were going
up the ridge road and they were g·oing along, one was singing and the other was hollering and Joe was standing up there,
Ed was standing back there and me and Dixie Boyd and Eel
and Joe were. standing on the yard and Dixie Boyd was sort
of around behind the house and Joe turned around and Levi
and Daniel Guynn were standing on the porch and Levi, and
Joe tried to pull Levi off and said ''come on, let's go settle
the thing'' and Levi said he did not have anything to do 'vith
it and he turned back to Ed and said, ''get your gun and let'~
g·o sett!e it'' and they both left and went in the direction of
Protch Marshall on the ridge road and in about 30 or 35
minutes there came a call that Protch Marshall 'vas shot so
me and Dixie Boyd and Daniel Guynn went up there to where
he was at. Where he was laying.

Joe Guynn v. Commonwealth.
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CROSS-EXA~IINED.

By R. E. Woolwine, Counsel for the Defense:
Q. "\Vhere did you say this conversation took place?
A. Daniel Guynn's house.
Q. Who was present'
A. Daniel Guynn, Levi Guynn, Joe Guynn, Ed Guynn, Dixie
Boyd, and myself.
Q. And .Joe said-what did Joe say~
A. He said to his twin broth-er; Ed, "get your gun and let's
go settle the thing''.
Q. lie did not say what to settle1
A. No, sir.
Q. Did he see1n to be mad~
A. Well, I never could tell much about when anyone was
mad.
Q. He did not mention Marshall in any way Y
A. Well, up to the shooting match they had a few words.
Johnnie ~Iontgomery and Joe Guynn had some words and
Joe Guynn shot over Johnnie Montgomerys head and Protch
lVIarshall said something about it. He shot two shots over
Johnni-e }.fontgomery and one over Protch Marshall's head.
Q. Who was present when that happened¥
A. Dixie Boyd.
Q. You testified at the preliminary hearing, didn't you Y
A. Yes, sir.
Q. Why didn't you make that statement then Y
A. I told all I could recall. .
Q. And you remembered that since?
pag·e 20 } A. Well, no one never asked me that.
Q. You are not on friendly terms with the Guynn
boys, are you Y
A. Well, I was 'till this. I had been there befor-e hand for
the last four or five years, but after this they told me not to
come.
Q. You had some trouble over dogs, didn't you Y
A. No, sir, I did not. My Daddy and them had some kind
of a law suit over dogs, but I kept right on with them.

RE-EXA:MINED.
By J

.~I.

Hooker, Counsel for the Common,vealth:

Q. Mr. Willis, there is a point representing where the shoot-

ing match was, do you know 'vhere that place is Y
A. Yes, sir.
Q. Does the road cross ther-e?
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A. Yes, sir.
.Q·. Down here comes u. road, does that do to Daniel
Guynn's?
A. Yes, sir.
Q. And you were there Y
A. Yes, sir.
Q. Now if you wanted to go to Joe and Ed Guynn's and Alex
Guynn's, which 'vay would you go?
. A. I would come up here and then there. (Pointing to
map.)
Q. And when these Guym1s, Joe and Ed, left, 'vhich way did
they goY
A. They went up this road.
Q. And you had heard Johnnie ~Iontgomery and Protch
}\lfarshall g·o out this ridge road singing 1
A. ·Yes, sir.
Q. Now whereabouts did the killing occurY
page 21 }- A. Well, I suppose it was along there.
Q. Not far from the house?
R.E-CROSS EXAMINED.
By R. E. Woolwine, Counsel for the Defense :
Q. Did you ever step the distance to know the difference
between the road and the path in going to the Guynn's Y
A. No, sir, I did not.
Q. The road is the best way to travel-better than the path~
A. Well, I do not know. If I 'vas going to travel, I would
travel the path. Of course, if you had a car you would go the
road. Walking, I 'vould rather go the path.
(Court adjourned for the day-to be continued the next
morning·-June 10, 1933.)
·
JOHNNIE MONTGOlviERY,
the first witness, after first being duly sworn, deposes and
says:
Exatnined hy J. 1\L Hooker, Counsel for the Com.mon,vealth:
Q. Is your name Johnnie 1\{ontgomery ~
A. Yes, sir.
. Q. Where do you live Y
A.. I live in The Hollow.
Q. Were you at the shooting match they had on the 6th day
of last December?
A. Yes, sir.
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Did you see- Joe and Ed Guynn there¥
Yes, sir.
Protch ~farshall there 1
Yes, sir.
Q. Did you and Protch ~Iarshall have any troub!e with the
Guynn boys, if so just tell the Court and Jury 'vhat
page 22 } passed between you at the shooting match 1
A. At the shooting match we did not have any
trouble. After the shooting match they all scattered around
there. Protch and mys-elf 'vere standing· up above the place the
shooting n1atch 'vas and Ed cante to us and asked "what the
hell we were doing'' and I said ''nothing'' and he said, ''well,
you all cut this out'' and I said "we are not doing anything"
and he said "we are not trying to run over you'' and Protch
stepped close to him and he had his gun in his hand and he
grabbed it and he said if he 'vanted to fight to lay his gun
down and seems to me like he laid it down, but he said he
did not want to fight.
Q. After that, tell anything else they did to you and Protch f
A. "\V e11, we went back clown there and we started away
and two guns fired and we saw the smoke from the guns.
Q. Both from the guns of Joe and Ed¥
A. Yes, sir.
Q. And both fired 1
A. Yes, sir.
Q. How far were they fron1 you and Protch?
A. vV ell, about 8 or 9 steps, something like that.
Q. Was there any excuse for their shooting off their guns
there?
A. No, sir.
Q.
A.
Q.
.l\..

( Obj·ected to by the Defense-Objection sustained.)
Q. The shooting n1atch 'vas over¥
A. Yes, sir.
,.
Q. They were not shooting at a spot'
A. I would not think so.
Q. "\Vhen did you next see Joe and Ed Guynn ·g
page 23 ~ A. Up where he was killed.
Q. 'Vell, were you present 'vhen the killing was
done1
A. Yes, sir.
Q. Just tell the Court and Jury what were you doing, you
and Protch, were you singing as you went along?
A. Before that.
Q. Yes.
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A. Yes, sir.
Q. You were sing·ing 1
A. Yes, sir.
Q. No,v, just tell the Court and Jury when you next saw
lnd and Joe, and 'vhat happened.
A. Well, we went on up the ridg-e, and we got in a scuffle
and they came in behind us and asked us what 've were doing
and just as I straightened up, Ed hit me across the wrist with
the shot gun and I stepped back and he stepped for,vard and
Joe was behind Ed and me and Protch was on the left, and
Protch said "What are you doing'~ and ran around there
where he was and it looked like they were in a scuffle and then
the gun fired and Protch hollered ''Oh, Lordy, Joe Guynn, you
killed me'' and he hvirled around there and fell and the
Guynns left.
Q. When did you riext see the Guynns Y
A. Well, I stayed there with Protch two or three minutes
and my brother came out there and I 'vent out to Ed Guynns
and I seen Joe out there at his house and I told him he had
killed him.
Q. Did Joe or Ed either one render any assistance T
A. No, sir.
·
Q. Who went for the Doctor?
A. I went home and brought him.
page 24 ~ Q. Did they come back there or were they ·
.
brought there by the officers 7
A. When I started home to get the Doctor, Joe went out
there and got where he was at I left him.
Q. Did ,Joe make any remark or answer when you told him
he had killed him Y
A. Yes, he said something or other, said he might have.
CROSS-EXAMINED.
By "'\V. L. Joyce, Attorney. for the Defense:
Q. Mr. 1\:fontgomery, did you go to the shooting match that
day?
A. Yes, sir.
Q. Where did you first see Protch Marshall Y
A. There at the shooting match.
Q. Did you and Protch Marshall stay there at the shooting match?
A. Yes. We stayed there awhile, but most of it was ove1·
when I got there.
Q. Protch Marshall was drinkingY
A. Yes, sir.
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Q. You took a few shots there, too 7
A. Yes, sir.
Q. ~ow many?

A. About three.
Q. Wl1at were you and Protch Marshall doing walking
back and forth on that ridge without going to any place?
A. Well, we just went down there towards my house and
then went back.
·
Q. Protch ~farshail had been to your house?
A. Yes, sir.
Q. And had left his suit case there!
page 25 } A. ·Yes, sir.
Q. And you went down to your home!
A. Near to it.
· Q. About ho'v near?
.
A.. Three or four hundred yards.
Q. You then turned around and went ba~k up the ridge f
A .. Yes, sir.
Q. You did not get .his suit caseY
A. No, sir.
Q. You had started home with Protch }vfarshall 1
A. Yes, sir.
Q. And you were leaving his suit case f
A. I did not know it was there at that time.
Q. About how far did this shooting occur from your homeY
A. Well, it was close to one-half mile.
Q. Were you going in the direction of his home 7
A. Yes, sir.
Q. The nearest way 7
A. No, sir.
Q. Why were you going the farther way?
A. Well, it was just a public road and we were just going
that way.
Q. Ho'v much farther is it from the shooting match the long
way to Protch 1\tiarshall's home, than it is the near way?
A. One-half mile.
Q. About how far was tp.e shooting match from
page 26 } Protch ].farshall 's 1
A. About one-half or one-fourth of a mile.
Q. ·You sa'v Joe and Ed Guynn there 7
A. Yes, sir.
Q. Were they drinkingT
A. Not much.
Q. They were about the most sober ones there?
A. Well, the whole bunch seemed to be pretty full.
Q. At least they had the appearance to beY
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A. Well, at first, but towards the end it 'vas about the same.
Q. What were you and Protch doing up there when they

came up there, as you told the Court~
A. Well, we were just up there.
Q. Ed said nothing to Protch Marshall f
A. Yes, sir.
Q. Did not- you say at the other hearing· that everything
was friendly and quiet at the shooting match Y
A. Well, it was except that.
Q. Well, at that time no unpleasantness passed between
Ed and Joe Guynn and Protch Marshall¥
A. Now as I kno'v of.
Q. As you went off, somebody fired some guns, you do not
know who that was~
A. Well, Joe and Ed were behind us and I thought it was
them.
Q. At any rate, you do not tell this Jury that they were
shooting at you?
A. No, I do not know.
Q. Or that they were shooting in that direction t
page 27 ~ A. No, I do not know what direction it was.
Q. Who was near enoug·h to you to hear what
they said to you when they came?
·
A. Well, it was a bunch there within 10 or 12 steps. I do
·not know whether they heard it or not.
Q. They had as g·ood opportunity to see or hear the guns
as you did¥
· A. They had a better opportunity.
Q. They 'vere nearer to the Guynn boys than you were¥
A. Yes, sir .
. Q. So you and Protch Marshall left there and went the farther way to Protch Marshall's home without any words to
the Guynns?
A. Yes, sir.
Q. You and Protch got into a fuss there Y
A. Yes, sir-not much-neither one had no guns or knives
or nothing, just rna.
Q. Just mad enough to have a little fist fight Y
A. Yes, sir.
·
Q. At the time they came up you were down on the ground·?
A. Yes, 'veil, we were kind of scrapping around a little.
Q. Which one was on top?
A. Protch.
Q. When they came up they asked what you were doing!
A. They said '' vVhat are you doing'' t
Q. And 'vhen they said that you all got up Y
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A. Yes, sir.
Q. NeitlH~r one of them said an· unkind word to
page 28 ~ Protch 1\'Iarshall, did they?
A. 'Veil, it was so quick, I did not know what
was said.
Q. No threats 'vere made there~
A. No, I did not hear any.
Q. Neither one of them assumed any threatening attitude
there?
-A. No, I did not hear any.
Q. Their attitude 'vas to stop the fight¥
A. Well, I do not know.
Q. You did not see anything except the way they wanted
to stop the fight f
A. Well, they could have stopped it without hitting me ..
Q. Did you tell that before at the preliminary¥
A. No.
Q. Why1
A. Well, I decided to wait.
Q. Have you talked to Arnold 1\iarshall since the date of
that preliminary 1
A. Yes, sir.
Q. And Arnold ~I a rshall has told you to tell this.
A. No, sir, I told him myself about it.
·Q. llad you told Arnold 1\tlarshall about this before the
preliminary 7
A. I do not retnember.
Q. I-Iad you told 1\'Ir. Burton 1
A. I do not know, but if I did not I told him after. They
neither one asked me about it.
Q. Ed you say struck you with the gun, but made
page 29 }- no' effort to shoot you Y
A. No, sir.
Q. He just struck you lightly with the gun and when you
did not start back towards Protch ~iarshall he n1ade no further effort to hit you~
A. No, sir.
Q. And after Protch go up Joe Guynn had not used an unkind word towards hin1. Aft-er Protch got up he called Joe
a bad name and ,Joe did not call him anything?
A. No, sir, I did not hear it.
Q. And imn1edia.tely after he called him that, he went towards Joe Guynn Y
A. Yes, sir.
Q. And they went into a scuffle?
A. Yes, sir.
Q~ And the gun went off?
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A. Yes, sir.
Q. Ed Guynn had a better opportunity to see than you did
not heY
A. "\Veil, I could not say, he was facing me.
Q. Didn't you testify before that Ed Guynn was standing
before you?
· A. Well, he was.
Q. And there were only three people there?
A. That was all I seen·.
Q. After this shot was fired, somebody made the remark,
''You shot Protch Marshall'' and after that Joe said it was an
accident?
A. He said he did not aim to do it.
.
Q. That Protch Marshall grabbed hold of him
page 30 ~ and the gun went off?
A. I do not remember about that gun going off.
He said ''I do not reckon I have''. Ife said he did not aim to.
Q. And didn't he say this at the time of the shooting and
didn't you tell the bail commissioner that at the time you
were.here before?
A. He said something like that.
Q. And he said it imn1ediately after the shooting?
A. Yes.
Q. Right at the time Y
A. Ye~, sir.
Q. When you went to Joe Guynns just two or three minutes
afterwards, Joe Guynn got up and went back to where Protch
Marshall was?
A. No, sir.
Q. He had not been arrested at that tin1eY
A. No, -sir.
Q. He did not make any effort to get away f
A. Not as I seen.
Q. Ed Guynn came back up there?
A. I was going to call the Doctor and one of them was there.
Q. They left and you left to get help and you went back
and they went back Y
A. I do not know whether they went to get help or not.
Q. As a matter of fact, Joe Guynn told you to call the DoctorY
A. I do not remember.
Q. Yon won't deny it will you Y
A. I do not remember.
.
Q. How far apart were they when the shot was
page 31 ~ fired Y
· .
A. They w·ere pretty close together, looks to me
like.
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RE-EXAMINED.
By J .. ~I. Hooker, Counsel for Commonwealth:
Q. Mr. Montgomery, I will ask you if Joe or Ed, or either
one of the1n, had a talk to you about Ed hitting you with the
gun?
A. Yes, sir.
W. L. Joyce, Counsel for the Defense:
Q. Which one was it?
A. Ed.
Q. Was Joe pr-esent~
A. ~o, sir.
(Objected to by the Defense-Objection sustained. )

J. M. Hooker continues:
Q. Where 'vas the conversation?
A. Over there at Roy Boyd's store.
Q. Mr. Montgomery, Joe Guynn did not shoot Protch Marshall until after he called him an ugly name?
A. No, sir.
(Objected to by the Defense-Obj-ection overruled.)
Q. Immediately after Protch Marshall was killed what became of Joe and Ed 1
A. They left.
Q. Where do Joe and Ed live from there 7
A. They live just a little piece, there near their Daddies.
Q. John, do you know wher-e Daniel Guynn livest
A. Yes, sir.
Q. If these people were at Daniel Guynns and going to their
own home, which would be the nearest road for them to follow 1
A. Well, it would have been for them to go up
pag-e 32 ~ the hollow.
Q. Ho'v far is it from Daniel Guynns up the hollow to their homeY
A. One-fourth of a mile.
Q. How far is it from Dani-el Guynns up that ridge road
the way they went
A. It is not quite one-half of a mile, maybe one-half of a
mile.
Q. · How far is it from .Alex Guynns to that ridge road Y
A. Well, it would not be much more than the distance from
that to Daniel's.
Q. Well the way they went-
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Objected to by Defense-Objection sustained.

Q. How much difference from Daniel Guynns going up
the hollow a.ncl going up the ridge road-how much out of the
way would they go
A. Well, it was one-third or one-fourth farther.
RE-CROSS EXAMINED.
By W. L. Joyce, Counsel for the Defense·:
Q. About one-fourth or one-fifth t
A. About one-fourth, I said.
Q. In other ·words, it is only about 100 yards¥
A. Yes, sir.
Q. And that 'vas ·a path 1
A. Yes, sir.
Q. And the other way is a road f
A. Yes, sir.
RE-EXA}JIINED.

By J. ~L Hooker, Counsel for the Commonwealth:
Q. And they were walking·~
A. Yes, sir.

.And further this deponent saith not-Signature \vaived.
EM~IA. LEE GUYNN,
the next witness, after first being duly S\Vorn,. deposes and says :

page 33 }-

·Examined by J. M. Hooker, Counsel for the Commonwealth:
Q. Is your name Mrs. Lee Guynn 1
A. It is Emma Lee Guynn.
Q. What relation are you to. Joe G-uynn Y
.A.. Sister-in-La,v.
Q. You live up there near where the shooting took place?
A: Yes, sir. I live about 400 yards from the place.
Q. Do you rmnember the day Protc}J J.\~Iarshall .was shot Y
A. Yes, sir.
Q. Wl1ere 'vere you 1
A. I was. at the shooting match.
Q. About how far is that 1
.A. About. 200 yards.
Q. "\Vhen you heard the shot what did you dof
A. I 'valked ou up there.·
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Q. Who was there when you got there 1
Elmer and Johnnie 1\iontg·omery.
Was Protch ~Iarshall deaq at that time 1
No, sir.
Where d~d you go from there?
·A. I stood over that boy a few minutes and then I came back
to Joe Guynns and then 'vent on home.
Q. Was Joe Guynn home'
A. Yes, sir.
Q. vVhat did you hear him say, if anything?
.page 34 ~ A. vVhen I passed through the yard I heard him
call, "Johnnie, why".
Q. Johnnie who Y
A. Johnnie 1\:iontgomery.
Q. And what else did you hear¥
A. And he called "Johnnie, why", and he sa.id ''Johnnie
say nothing say nothing about it'' and I never heard nothing
'vhat he "ras talking about.
Q. What was Johnnie doing at the time'
A. I reckon he wa.sA.
Q.
A.
Q.

Objected to by the Defense·A. Elmer ~fontgomery and Virgil was standing over hin1 at
the time and he saidObjected to by the DefenseA. H-e told those boys to stay rig·ht there with him and said

"I have got to go let somebody know it".
Q. And· he went back to Joe Guynns 1
A. Yes, sir.

Held that this testimony was harmless.
Q. And you went behind him to Guynns?
A. I stood over that boy a little longer and then I went out
there.

CROSS-EXA}VIINED.
By W. L. Joyce, Counsel for the Defense:
Q. You do not know what Protch Marshall and Joe Guynn
were talking about?
A. No, sir.
Q. Yon just happened to pass there and you heard Joe ·say
''Say nothing about it''.
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A. I just heard him say ''Johnnie, say nothing, say nothing about it", when he came outside, but I do not know what
he was talking about. I did not hear it.
And further this deponent saith not-Signature waived.
I
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JOHN HALL,
_
the next witness, after first being duly sworn, deposes and says :
·
Examined by J. M. Hooker, Counsel for the Commonwealth:
Q. Is your name John Hall1
A. Yes, sir.
Q. vVhere do you live?
A. I live in The Hollow section.
Q. Do you kno'v Joe and Ed Guynuf
A. Yes, sir.
Q. Did you lmow Protch J\!Iarshall f
A. Yes, sir.
.
Q. Do you kno'v about the time Protch Marshall got killed
up there last December f
·
A. Yes, sir.
Q. After that time, did Joe Guynn have any talk with you
about the matter¥
·
A. Well, yes. After Pr9tch was killed-after he died that
night.
Q. Well, just tell the Court and Jury what Joe Guynn said
to you about it.
A. I went on out to Ed Guynn's home-to the spot Protch
died on and met .•Joe Guynn there in the road and Sheriff
Willis. Wi1lis turned Guynn over to m·e and Joe shook hands
with he and said, "John, this is bad. I'm in a bad fix", and
I said, "Yes, it is a bad affair, it is sad". Joe then asked
me if I thought that he could get forgiveness of ·the charge
and I said, ''I do not know the nature of the case and you
tell me" and so he got to telling· me how it occurs that John. nie Mongomery and Protch were in the road out there wherehe was killed and they were both scuffling· he stated and he
an.d his brother, Ed, came up behind them and I believe it was
.
Ed said "Hey, boys, what are you doing, cut out
page 36 ~ this racket'' and when he did that Johnnie Montgomery raised up-the way he said it- Johnnie war.;
gett~g the best of the scuffle and he raised up and went towards, Ed, kind of abusing him, and Protch stepped around
and made a dive for his rifle and he said "You know· I did
not aim for him to take my gun away and we w·ent into a scuf-

Joe Guynn v. Comm.onwettlth.

3.1

.fie and the gun fired while we were in a oouffie, but I did not
aim to kill'' and went on to say ''I would not have had his
blood on my hands for $1,000,000 ''> or something like that
amount.
Q. Did he say anything to you about Protch 1\"Iarshall calling
him an ugly name?
A. I do not recall that he did. It seems to me, too, that he
said something, I just do not recalL
Q. But, he did tell you that Protch Marshall made a.t him
and that he was weakly and he did not mean for him to take
his gun away¥
A. Yes, sir.
CROSS-EXAMINED.

By W. L. Joyce, Counsel for the Defense:
Q. Mr. Hall, what is your occupation 1
A. Well, farming is my occupation at work and also minister.
Q. .And what Joe told you at all times was that this shooting
•
was purely accidental~
A. Ife said he did not aim to kill him.
Q. And that the gun went off accidentally Y
A. He said he did not mean to kill him.
And further this deponent saith not-Signature waived.
The Commonwealth anounced itself through.
page 37 }

W. L. Joyce, Counsel for the D-efendant, made a
motion to the Court to strike out the evidence of the
Comnwnwealth on the grounds that it was not sufficient to justify a conviction and the Court overruled said motion and the
said Counsellor excepted to said ruling.
And the defendant to prove and maintain the said issue on
his part introduced the follo\ving evidence:
JOHN !IONTGOMERY,
.
the first witness, was recalled and deposes and says as follows:
Examined by W. L. Joyce, Counsel for the Defense:
Q. Mr. 1Yiontgomery, I believe you testified that you were
down at the home of Joe Guynn on the night of this shooting,
immediately after the shooting was done, is that correct¥
A. ·Yes, I went down there.
·
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Q. Did Joe Guynn at that time try to get you not to say anything about this shooting1
A. No, he did not.
Q. Did he ask you not to say anything¥
.A. I do not remember him saying that.
Q. Do you kno'v 1-Iarvey Boyd?
A. Yes, sir.
.
Q. I will ask you if you had a conversation 'vitb Harvey
·Boyd immediately after that 'vherein you told him if the
Guynn boys had not separated you, you would have given him
a good beating?
A. No, Iliad a conversation 'vith him, but I did not tell him
that.
CROSS-EXAMINED.
By J. M. Hooker, Counsel for the Commonwealth:
Q. You had a conversation with Harvey Boyd f·
A. Yes, sir.
•
Q. Tell the Court and Jury 'vhat passed between
pag·e 38 ~ you.
(Objected to by Counsel for the Defense-Objection overruled-Excepted to by Counsel for the Defense.)

Q. Tell the Court and Jury all that passed.
A. Well, he just said Protcb 1\{arshall is dead and gone and
what I could swear against Joe Guynn would not bring hhn
back, to make it as light on Joe as I could.
.
Q. That is all he said f
A. Yes, sir.
Q. JVIr. Joyce asked you if Joe Guynn said anything about
not saying anything to you. Did you have a conversation with
Joe Guynn?
A. Yes,· sir. I just told him that Protch was killed.
Q. Are you in a position to say that he did not say that?
A. I do not kno,v. ·
Q. Are you in a position to say he did not say to you to say
- nothing?
A. I do not remember. I did not hea:r it.
Q. Did he keep on talking as long as you could hear it Y
A. vVell, he talked right smart.
Q. Was 1\irs. Lee Guynn then~ when you were talking Y
A. I seen her out there where Protch was, but I do notremenlber seeing her at the house.
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Q. What kin is Harvey Boyd to Joe Guynn'
A. Brother-in-Law. Harvey married his sister.
-RE-EXAMINED.
By W. L. Joyce, Counsel for the Defense:
Q. You did not see Mrs. Emma Guynn there while you
were talking to Joe Guynn'
A. I do not remember seeing her. She eould haye been
there.
Q. And you do not remember his saying to you
page 39 ~ not to remember'
A. No.
RE-CROSS-EXAMINED.
By J. M. Hooker, Counsel for the Common,vealth:
Q. J\frs. Guynn was in a mix up there, wasn't she 1
A. I was in a hurry. I do not know.
RE-EXAMINED.
By W. L. Joyce, Counsel for the Defense:
Q. This conversation you testified to about having with
Harvey Boyd, Joe Guynn was not there~
A. No, sir.
Q. He knew nothing about it?
A. No, sir.

D. B. Chureh, one of the Jurors, asked the following question:
Q. When the Guynns came up there, was there just one gun
or two?
A. They both had guns.
RE-EXAMINED.

By W. L. Joyce, Counsel for the Defense:
Q. Did Ed make any further effort to use that gun?
A. No, sir.
Q. Just hit you the one time?
A. Yes, sir.
B. F. Sisco, one of the Jurors, asked the following question:
Q. vVhat was the age of the man who was killed?
A. 21.
Q. J\farriecl__ or single Y
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A. Single.
Q.. How ·large was he?
A. About the size of _Jo_e Guynn. It 'vould not have been
much difference.
40 Lr
:LEVI ·GUYNN
PaO'e
b
.
·
'
·
· the -next witness, ·after first -being ·duly sworn, devases and says :
Examine<;l by VV.. L. Joyce, Counsel for the Defense:
Q. ·Mr. -Guynn, wha:t kin -are ·you to Joe and Ed Guynn Y
A. A brother to them.
Q. Were you at the home of Daniel Guynn the night Protch
lVIarshall was killed
A. Yes, sir.
..
Q. Did you see Charlie Willis there~
A. Yes, sir, I saw him down .there.
Q. D~d you -see J Qe and Ed -Guynn -down there?
A. Yes, sir, I sa'v them down theTe.
Q. ~Ir. Guynn, Charlie Willis has testified that Ed and Joe
Guynn said to you "Come on 'let's go settle it", or words to
that effect, and they picked up their guns and went towards the
~4ooting, did any such remark pass there Y
· A. Not while I was there.
Q. Were you there the whole timeY
A. Yes, sir.
Q. And that was not said
A. Not while I was there.
Q. Did either one of them grab you by your britches leg and
try to g~t you to go up there
A. No, sir. They did not.
CROSS-EXAMINED.
By J. M. Hooker, Counsel for the Commonwealth:
Q. J\fr. Guynn, did you go up to the scene of the shooting¥
A. Yes, sir, after I got home.
Q. Did you see John Hall there?
page 41 ~ A. Yes, sir. I seen him up there.
Q. Did you talk to him Y
A. I mig·ht have. I do not remember. I talked to several
people.
·
Q. Did you have ·a talk with your brother at that time f
A. Not that I recall.
Q. I will ask you if you did not have a talk with Joe in his
presence and he did not say he was sorry and· you said he

----
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was not, that he did just what you would· hav-e· done an:d anybody else.
·
.A. I do not remember it.
Q. You deny that~
.A. If I did I do not remember. I do not have any recollection of it, at all.
Q. I want to ask·you if ·you ,did Iiot·coine lip cto whe-re your
brother and tT ohn Hall 'vere and your brother ·did not say,
''I'm sorry it happened, I would not ·have ·had his blood on
my hands for a million dollars'·' and you did not say "Joe,
tdo not say that. You have ·done no ·more than I would have
done, or anybody else'' Y
.
A. If -I said anything like that to Joe I have no recollection
of it.
Q. Do you deny that you said it?
.A. If I said it, I have no recollection of it.
DANIEL GUYNN,
the next witness, -afte-r first being 'duly ·swo-rn,, deposes ;and
says:
Examined by R. E. vVoahvine; Counsel for the ·Defense:
Q. Is y'0Ur name Dahiel Gu~ 7
page 42 ~~ !A:. Y'es, sir.
.
Q. Mr. Guynn, Charles Willi~, stated that Joe
Guynn or Ed Gttynn .ju·st b·ef'Ore th-e troubl-e lried to :get you to
go ·with them up there, was ther'e ·an~thing ·of tli~t kind 1
A .. No~ sir.
Q. Did they try to get your brother, Levi, t'O go up ther'et
A. No sir.
·
·
·
Q. Not in your pt\3senee Y
A. No~ sir·.
_
Q. Charles Willis stated that you were t)r(3sent; that Daniel
Guynn was present, Levi Guynn and Joe and Etl Gyhn were
present wh~ll Jij.e Guynn triefl--

( Objected to by- Quunsel for the Obmmoiiwealth-Objection
ov-erruled.)
Q. Did Joe Guynn in your presence try to get you to go
up there where this tfonbla was 1
A. No, sir.
_
Q. Did he say anything to you abettt:i 'lLet 's go get them'' 1
A. No, sir.
Q. Did he grab' your: britehes leg in a:ny wayY
A. No, sir.

--------,
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Q. Or Levi's either.
A. No, sir.
CROSS-EXA~IINED.

· By F. P.. Burton, Attorney for the Commonwealth:
Q. Daniel were you at the shooting match f
A. Yes, sir.
Q. Were you drinking· Y
A. No, sir.
Q. You were furnishing the liquor, weren't you Y
page 43 ~ A. No, sir.
Q. Did you leave the shooting match before Joe
and Edf
A. Yes, sir.
Q. Where did you goY
A. Home.
Q. Ho'v far is that, from your house to the shooting match 1
A. About 150 yards or something like that.
Q. How far is the shooting n1atch from Alex'sY
A. Well, I could not hardly say exactly.
Q. Well, give the Jury some idea Y
A. It is something live about 300 yards.
Q. Ho·w far from your house to the shooting match T
A. About 150 yards.
Q~ How far is it from your house to Alex's?
A. I could not say exactly.
Q. About the same distance it was from your house to the
shooting match Y
A. I g-uess so. ·
Q. When Joe and Ed Guynn were at your house they were
as close to Alex Guynn's where they lived, as they were from
the shooting match~
A. Yes, sir.
Q. So it is about 300 yards that way up the ridge road!
A. I ·would not think so.
·
Q. This represents the shooting match, this reppage 44 ~ resents the road that leads to your house, it is about
150 yards from here to the shooting match?
A. The best I know.
Q. It is about 150 yards from your house to Alex Guynn's
A. I g·uess so.
·
Q. In going to Alex Guynn's, where they live, it would be
much closer up that way, wouldn't it Y
A. I could not say. I have never measured it.
Q. Well, you know the lay of the land~

.
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A. Y-es, sir.
Q. There is a path going- from your house up to Alex

Guynn's!
A. Yes, su.
Q. Were you down at .your house, when Joe and Ed were
th-ere'
A. Yes, eir.
Q. Were you there when they left¥
A. Sitting in the house by the fire.
. .
Q. You did not see them leave¥
A. No, sir.
Q. You were not on the porch f
A. No, sir.
Q. You do not know ·what took plaee between Ed and Joe
Guynn and between them and Levi did you f
A. At the time they left.
Q. At the time they left you 'vere in the house by the :fire 1
A. Yes, sir.
Q. They both had guns¥
A. Yes, sir.
pag·e 45}

R·E-EXAMINED.

: By R. E. Woolwine, Counsel, for the Defense:
Q. You said you 'vere at the shooting match, did you hear
any trouble behveen Joe and Ed and Protch 1\farshall ¥
A. No, sir.
RE-CROSS-EXAl\1:INED.

By F. R. Burton, Counsel for tlie Commonwealth:
Q. You left before the shooting match was over¥
A. Yes, sir.
Q. You do not know of any trouble that took place afterwards?·
.A. Yes, sir.
HARVEY BOYD,
the next witness, after first being duly sworn, deposes and
says:
·
Examined l}y W. L. Joyce, Counsel for the Defense:
Q. Harvey, w-ere yon at the shooting match Y
A:. No, sir, I was not.
Q. What kin are you to Joe and Ed Guynn?
A. I married their· sister.
Q. Have you since the date of the killing of Protch Marshall had a talk witl~ John Montgomery?
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A.. Yes, sir.
Q. In that conversation you tell John Montgomery that
Protch ~Iarshall was gone and that it 'vould not bring him.
back here-

(Objected to--Objection overruled.)
Q. I will ask you, ~Ir. Boyd, if in that conversation John
1\tiontgomery had with you, you told John Montgomery that
Protch ~Iarshall was dead and g·one and that nothing that he
could do or say would bring him back and if you made·a.ny effort to g·et John ~{ontgomery not to make a statement against
·
,Joe and Ed Guynn.
A. I did not, no, sir.
Q. Did John ~{ontgomery say anything to you
page 46 ~ about what he was doing at the time the Guynn boys
came up to the scene of the shooting and if so, what
was said¥
A. He said. he and Protch was fighting and that he intended
to beat him, if they had not come that he had beat him once on
the ridge and also his own brother, that he would beat him,
too.

(Objected to by Counsel for the Common,vealth-Objection
sustained.)
A. He told me he was fighting. Mr. Charles .Willis a State
witness will admit that he saw him fighting.

(Objected to by Counsel for the Commonwealth-Objection
sustained.)
CROSS-EXAMINED.
By J. 1\1:. Hooker, Counsel for the Common,vealth:
Q. Say you are a brother-in-law to Joe and. Ed Guynn 1
A. Yes, sir.
Q. When was it you had this conversation?
A.. Sometime after the shooting-very shortly.
Q. Harvey, ho'v did you get up this conversation with
John?
A.. He came over to my house where I was chopping stove
wood and we got to talking about the case.
Q. Wasn't that a store?
A.. No, sir. It was over at my house.
Q. And how did the conver~ation get up¥
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A. Well, 've w·ere just talking about the case.
Q. And didn't you say anything about that Protch Marshall was dead and gone and that nothing he could say or do
'vould bring him back and to be light on Joe 1
A. ·No, sir, I did not.
RE-EXA~tJINED.

0

By W. L. Joyce, Counsel for the Defense:
Q. Did you have any conversati9n with John Montgomery
about this at any tim·e except this time~
A. No, sir. I do not recall that I did.
page 47 ~ Q. Did you have any conversation at a store¥
A. No, sir. I did not, Mr. Joyce.
·
ED GUYNN,
the next witness, after first being duly sworn, deposes and
says:
Examined by R. E. Woolwine, Counsel for the Defense:
Q. Is your name Ed Guynn 1
A. Yes, sir.
Q. Are you a brother to Joe Guynn?
A. Yes, sir.
Q. You are twin brotherst are not you 7
A. Yes, sir.
Q. Were you at the shooting· match the day of the trouble l
A. Yes, sir.
Q. Were there any unkind words or remarks between Joe
and Protch Marshall~
A. No, sir. Not as I heard.
Q. Mter the shooting match, where did you and Joe go 7
A. We went down to our brothers.
·
Q. Which brother Y
A. Daniel Guynn.
Q. About how long did you say down there?
A. I expect 3A, of an hour, or something like that.
Q. After you left your brothers, where did you go then Y
.A.. We started home.
Q. You and JoeY
A. Yes, sir.
Q. Well, when you started home did you see Marpage 48 } shall any more?
A. Yes, sir.
Q. Whereabouts?
A. He was up near my home, where I live, in the road.
Down 'vith Johnnie ~Iontgomery in the road.
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Q·. Was he in the road 1
A. He was down in the middle of the public road.
Q. Who was with him?
.A:.. Johnnie Montgomery.
Q. What were they doing·¥
A. Well, they were in a fight.
Q. Were they down or up Y
A. They 'vere down. Protch \Vas down at on the ground
·and Johnnie Montgomery was bending over him.
Q. Protch 'vas on the bottom then?
A. Yes, sir.
Q. At the time that you had your brother, Joe, left your
brothers home and started to your home, did you have any
idea that 1\{arshaU and :Montgomery were up in the road T
A. No, sir.
Q. Well, you went to where they were, tell just what happened.
.
A. .,Nell, we went up there. We 'vere g·oing on up the road
in the direction of _my house. Marshall 'vas down, breast
downwards, and Johnnie J\!Iontgomery 'vas kind of bending
do"\\"ll over him .
.Q. Then what?
A. Johnnie was fighting MarshalL
Q. What did you and Joe do?
A. Well, I told Johnnie not to cut him, to let him up.
Q. What did Johnnie say¥
page 49 ~ A. Ile got kind of mad, appeared like to me. The
boy was just drunk and I told him not to cut him.
Q. What did Johnnie do then 1
A. Well, he finally did turn him up.
_Q. Then what?
A. Well, when Johnnie turned him up, he asked me what
did I have to· do \vith it and I told him nothing. I did not want
to l1ave any trouble and he said you ain't got nothing to do
with this and he took his fist and started to hit me and I had
my gun aild I shov·ed hin1 with it.
·
Q. Did you shove him with. the gun more than once?
A. No, just one time.
Q. Did you have any more trouble \Vith Johnnie?
A. No, sir, not a bit.
-Q. :Then tell the Court and Jury just what happened Y
A. Well, when Johnnie got up o_ff of ~{arshall; Marshall got
up and Marshall appeared to be mad a~d .ll!Y brother was
coming a little ways behind me 'vith his arm ·down thi~ 'vay
. and J\IIarshall ran around and grabbed hold of his gun and
said ' ' Give me your gun:'' and he got hold of: _It and they got
into a scuffle over it and the gun fired.

•
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Q. Did Joe at any time try to point the gun towards ~Iarshall 1
A. No, sir.
Q. They were in a scuffle at the time the gun went off?
A. ·Yes, sir. They were in a scuffle.
Q. When the gun went off, then \vhat happened?
A. J\IIarshall sort of staggered around and then fell and I
.
ran to him and tried to get him up. I kne\v the gun
page 50 ~ fired, but I did not know he \vas hit at the time and
I ran to him and I saw he was badly wounded.
Q. Did J\IIarshall say anything to Joe about the gun?
A. Well, he said give him the gun or something like that.
Q. And what did Joe say?
A. I never heard Joe say nothing.
Q. ··Then what did Marshall do when Marshall asked for the
gun and Joe would not give it to him 1
A. He grabbed hold of it.
· Q. Did Marshall ever turn the gun loose from that time to
the time it fired?
A. No, sir.
.
Q. What position \Vere both .of then1 in at the time the gun
fired, up or down?
A. They \Vere both of them standing up.
Q. What distance were they apart?
A. They were rig·ht close together in a scuffle.
Q. Did J\IIarshall use any words towards Joe in any way 1
A. Not that I heard.
Q. Did you hear 1\tiarshall use any bad words?
.
A. No, I never heard him. He started cuf:!sing, I do not
know \Vhat he said.
Q. After the shooting where did you and Joe got
A. Well, I \Vent out to the house and my \vif~, she was in a
nervous state when I got there and I told her what had happened and I kne\v Marshall was just about dead and I went
on to the house and I told my wife.
page 51 r Q. Did you say to Joe, or Joe to you, or either of
you to Daniel, or Levi, "Let's go get them" before the shooting?
A. No, sir.
Q. Did you and Johnnie l\fontgomery have any trouble after
the shooting match was over?
A. No, sir.
Q. Did you have any trouble at the shooting match?
A. No, sir.
Q. Did you and Joe do anything except try to separate the1n
at the time of the trouble T
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A. No, sir.
Q. Had you and lVIarshall ever had any trouble?
A. No, sir.
CROSS-EXAMINED.

By J. M. Hooker, Counsel of the Common,vealth:
: Q. Mr. Guynn, you were a.t the shooting· match.
A. Yes, sir.
Q. What time did you leave there?
A. I left along in the evening.
Q. How long had it been over when you leftY
A. Well, the shooting match. had been over something like
an hour.
Q. You stayed around the shooting match grounds for about
an hour after it 'vas over?
A. I did not stay at the shooting match, I went to my brothers.
Q. vVell, how long after the shooting match before you went
to Daniel's?
A. Well, I do not remember.
Q. Well, guess at it-an hour?
A. No, sir.
Q. lialf an hour~
page 52 ~ A. Well, it might have been.
Q. Did you see Protch Marshall and Johnnie
lVIontgomery up there after the shooting match was over Y
A. Yes, sir.
Q. Did you see them and go up to them and tell them to cut
out what they were doing?
A. No, sir.
Q. Did you fire off your gun up there after the shooting
match 'vas over?
A. I shot at one target.
Q. Was that the only time you shot after the match was
over?
A. Yes, sir.
Q. Did Joe shoot one time?
A. I do not recall that he shot at all.
Q. How far is it fro1n the shooting match grounds to your
brother, Daniel's ¥
A. I guess about 20 yards.
Q. How far is it from the shooting match grounds out the
ridge road to where you live up at your father's
A. Well, I guess it is about four or five hundred yards.

r .
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Q. :a:ow far i~ it from your brother Daniel's, up the hollow·
to your father's 1
A. Well, it is about the same distance.
Q. Well, how far is it Y
A.. I have never measured it.
· Q. But you kno'v in the neighborhood of it, how far is it
from your father's down to Daniel's, down the
page 53 ~ path f
A.. Something like one-half a mile, I suppose.
Q. It is in talking distance, isn ~t it¥
A. No, sir.
Q. Out of sight 1
A. Yes, sir.
Q. While you were at Daniel Guynns, did you hear Johnnie
Montgomery and Protch Marshall going out the ridge Y
A. No, sir.
Q. Did your brother, Joe, say anything about hearing them1
·
A. No, sir.
Q. You and your brqther, Joe, live there together 1
A. Yes, sir.
Q. And you came on out there and found these people in
the road?
A. Yes, sir.
Q. And you stopped to stop their fight!
A. Yes, sir.
Q. And Johnnie Montgomery got mad at you?
A. Yes, sir.
.
Q. And he drew his :fist like he was going to hit yqu Y
A.. Yes, sir.
Q. And you hit hin1 with the gun.
A. I shoved him backwards.
Q. What do you mean Y
A. I took the butt end of the gun and shoved him back.
Q. While that was going on where was Protch Marshall
and Joe-what were they doing?
page 54 ~ A. Well, Protch was getting up our of the road.
Q. And Protch was mad at JoeY
A. No, sir. He was not mad at Joe.
Q. Well, what did you say about that 1
A. He appeared to be mad at Johnnie Montgomery.
Q. Did he call Joe a bad name?
A. No, sir.
·
Q. Well, when Joe stated that night that he called him a
bad name. He was mistaken.
(Objected to-Objection sustained.)
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Q. You heard him state to Dr. Gates that Protch called him
a bad name he would not take~
·
A. No, sir.
Q. You say that Protch mentioned up there at that time
that Joe give him his gun?
A. Yes, sir.
Q. And Joe would not do it f
A. No, sir, tToe kept hold to the gun.
Q. And Protch grabbed hold of the gun Y
A. Yes, sir.
Q. And the gun fired f
A. Yes, sir.
Q. Joe had had that gun at the shooting match that dayf
A. Yes, sir.
.
Q. After the shooting match he carried it with him to Daniel's T
A. Yes, sir.
Q. And he had it with him aU the time until he
page 55 } got to where Protch bfarshall was shot, .didn't he!
A. Yes, sir.
· Q. ·The handle was not pulled back, ·was it Y
A. No, sir.
Q. How did the gun happen to go off? It would not have
gone off unless the handle was back, would itf
A. I could not tell you.
Q. It 'vas a shot gun that had a hammer¥
A. Yes, sir.
.
Q. And the handle had to be pulled back before you could
shoot itT
A. Well, some g·uns you can.
Q. Protch had hold of the muzzle of the gun and Joe had
hold of the stock end 7
A. My brother had it in his arm this way.. .
Q. Well, if the muzzle had not been up to Protch Marshall
it would not have hit him T
A. It 'vould not have been likely to have.
Q. Well, he had hold of the muzzle.
·A. Yes, sir.
Q. And your .brother had hold of the stock partY
A. Yes,· sir.
.
Q. It is about as close from the shooting m~tch to your
brother, Daniel's as it is close to your hqmeY ,
A. No, sir, it was farther to my home.
Q. 1-Io'v did you happen to be at your brother's Y
A. Well, 've were just there.
.
Q. Had you had your suppert
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A. No, sir.
Q. How did you happen to go back to the shooting match after it was over'
A. Well, we were just there.
- Q. We will say this is Daniel's and this is your father's
and here is the shooting match ground, you were just as close
to home when you were at Daniel's as you were to your home,
-weren't you~
A. No, sir.
Q. What is the difference Y
A. I live up here on the road in the opposite direction.
Q. How close is your house to your father's?
A. Something like 50 yards.
Q. Right there in the yard t
A. In the vard on the road.
Q. So youw tell the jury that it is as close from Daniel
Guynn's to your house or do youA. That last is in the opposite direction.
Q. Well, we 'vill change it around.
A. Daniel Guynn lives up here and I live here, that is in the
opposite direction.
Q. This is North and South. Daniel Guynn lives South o·f
· Alec Guynn f
A. Yes, sir.
_
Q. And he lives South East of the shooting match ground.
A. Yes, sir. I would say so.
Q. Now, how· far is it from Daniel Guynn's to your Daddies~

A. Something like one-half of a mile.
Q. And yon say it is something like one-half of
a mile from the shooting match to your home?
A. No, sir.
Q. What did you do immediately after your brother shot
Protch 1\IIarshall'
A. I 'vent out to the house.
Q. Did you call the Doctor f
A. No, sir. I kne'v he was dead and did not need him. It
bothered me so I never thoug·ht of anything else.
Q. You didn't think to go help this man or how badly he
was hurt?
A. I w-ent to him. ·
_
Q. And then when you saw he was dangerously wounded
you left.?
A. Yes, sir.
Q. And Joe leftY
A. Yes, sir.

page 57 }
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Q. How far is this from your house to the place?
A. About 150 vards.
Q. You didn't take this man from there out to your house~~
A. Well, he was shot- to bad.
Q. You were engaged there with Johnnie J\IIontgomery
while this 'vas going on and Joe was engaged with Protch t
A. No, I just shoved him backwards a little.
Q. And at that time Protch and Joe were having their scuffle?
A. Well Protch never got up at the time Johnnie did.
Q. 'Vhich way were you looking when Protch 'vas shot f
A. I 'vas looking at him.
Q. Were you looking right at him?
page 58 ~ A. Yes, sir.
Q. Where 'vas Johnnie 7
A. Well, he· was standing there.
Q. In front or behind you Y
A. Well, the best I recall it was beside me.
RE-EXAMINED.
By R. E. Woolwine, Counsel for the Defense :
Q. There were only three others at the time; they were
Ma~shall, your brother and Johnnie Montgomery 1
A. Yes, sir.
·
RE-CROSS EXAMINED.
By J. M. Hooker, Counsel for the Commonwealth:
Q. Did you have a talk with Johnnie Montg·omery after
that about that gun and tell him that if he told about that,
over at Boyd's store, and you said if he swore anything that
you and Joe wo~ld outswear him.
A. No, sir.

B. F. Sisco, one of the Jurors, asked the following question :
Q. Was it daylight or sundown¥
A. It 'vas between sundown and dark.
And further this deponent saith n<?t-.Signature waived.
JOE GUYNN,
the next witness, after first being duly s'vorn, deposes and
says:
Examined by W. L. Joyce, Counsel for the Defense:
Q. 1\tir. Guynn, how old are you Y
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A. 40 years old, I reckon.
Q. J\.Ir. Guynn, on ·the the 6th day of last December, I believe
it was, there was a shooting match near you, is that correct Y
A. ·Yes, sir.
Q. Did you go to that shooting match Y
A.. Yes, sir.
Q. Did your brother Ed goY
page 59 ~ A. Yes, sir.
Q. Did you go together Y
A. Well, I do not remember whether we went together or
not.
Q. Did both of you have shot guns?
A. ·Yes, sir..
Q. Did practically everybody there have shotguns f
A. 1\{ost of them.
Q. Did you see Johnnie lVIontgomery there and Protch Marshall?
A. I sa'v Protch J\IIarshall there.
Q. Did you or your brother, Ed, have any trouble with them
there?
A. No, sir.
Q. Any harsh words or anything of that kind at that time1
A. No, sir.
Q. Was there any tro'hble between anybody ther~!
A. Not while I was there.
Q. Mr. Guynn, were you there when the shooting match
ended?
A. Yes, sir.
Q. About how long did you stay up at the scene of the shooting after it was over?
,
A. Well, I just could not tell how long.
Q. Was your brother, Ed, there with you t
A. Yes,· sir. He was around there.
Q. Did you see Protch 1\{arshall and Johnnie Montgomery
'vhen they left the scene of the shooting match Y
A. Yes, sir.
Q. Did you :fire off your gun after they were
page 60 r leaving there?
A. No, sir.
Q. Did your brother Ed fire off his gun at that time Y
A. No, sir. I did not see him.
Q. About how long had they been gone at the time you
and your brother left'
A. T do not remember. They had been gone some few minutes. We left there I think about the same time.
Q. Where did you and your brother go from there Y
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vVe went down to Daniel Guynn's.
How long did you stay there Y
Well, I just do not kno'v 1iow long.
Something like 314 of an hour?
A. I guess, I just do not recall how long.
Q. Wh€n you left the home of Daniel Guynn did you know
that Johnnie J\tiontgomery and Protch J\tiarshall were still up
there in that road~
·
A. No, sir, I did not.
Q. Had you seen or heard of either one of them from the
time you left the shooting rnatch Y
A. No, sir.
.
Q. Did you or your brother Ed, either one,- make the_ remark ''Get your gun and "re 'vill go settle it''.
A. No, sir.
Q. Did either one of you try to pull Levi Guynn off tP.e
porch to go with you¥
A. No, sir.
.
Q. Were Levi and Daniel Guynn out there at
page 61 ~ Daniel Guynn's home while you wer~ there?
A. Yes, sir.
.
·
Q. I believe you stated when you left there you did not
know· t_hat Marshall and Montgomery 'vere up on the hillY
A. ·Yes, sir.
.
. . Q. But you later find them on the hill as yoti. are going
homeY
A. Yes, sir.
Q. What 'vere they doing 1
A. They were in the road :fighting.
Q. Who was on top?
A. Johnnie :Niontgomery.
Q. What did you and your brother say?
A. Well, my brother was in front and he told them to stop
A.
Q.
A.
Q.

it.

.

.Q. And did they stop it 1
A. No.
·Q. · I-Iow long did they fight after you got there 1
A. He parted them.
Q. Your brother parted them f
A. Yes, sir.
Q. After your brother parted them what, if anything, did
: you say passed between your brother and Johnnie Montgomery?
· A. Well, nothing to mount to anything. He pulled .TohnniQ
off of top of him.
·
Q. After that did Johnnie make any effort to strike your
brotherY
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A. I think maybe he might.
Q. Did your brother use the gun on him more
page 62 ~ than one timeT
A. No, sir.
Q. Where was Protch 1\.farshall at that time l
...~. When he got up he ran around to where I was at.
Q. Did Protch l\.farshall use any abusive language towards
you!
A. No, sir.
Q; What did he do when he came to you Y
A. He said to give him -the gun.

J uclge Olen1ents askod the follo·wing question:
Q.
A.
Q.
A.

What did you say~
I never said nothing at all.
vVhat did he do after he 'vanted the gun?
He just grabbed it.
RE-EXAMINED.

By R. E. Woolwine, Counsel for the Defense:
Q. Did you hav-e any scuffle after he g-rabbed the gun Y
A. ·Yes, sir.
Q. I want you to stand and show the Jury in what position
you had that g·un at the time he wanted it.
A. vVell, I had the gun under my arm.
Q. What part of the gun did he get hold ofT
A. He got hold of the muzzle.
Q. Was that gun cocked at that timeT
A. No, sir.
Q. Did he ever jerk the ~;un out of your handY
A. No, sir. He took it, but he did not jerk it out.
Q. I 1-J~lieve you say the gun went offY
•
A. ·Yes, sir.
Q. Did you ever pull the hammer back f
page 63 } A. No, sir.
Q. Did you pull the trigger f
A. No, sir.
Q. Do you kno'v how that hammer got back there 7
A. No, sir, I do not.
Q. About ho'v long did you s~uffle over the gun f
A. I could not tell.
Q. Were you mad at Protch Marshall in any way?
A. No, sir.
Q. How far apart were you at the time you shot him Y
. A. We 'v~re just right together.
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Q. Did both of you have hold of the gun Y
A. Both of us had hold of it.
Q. After you shot him what did he then do!
A. He just staggered off down the hill.
Q. Ho'v long did you stay there after the shooting Y
A. My wife came out there and I 'vent back to the house
with her.
Q. Did she come over to the scene of the shooting?
A. No, sir. She just started.
Q. Did you make any effort to get a doctor for him~
A. I told Johnnie Montgomery to call a doctor and he said
he would.
Q. Was that before you went to the house Y
A.. It was about that time.
Q. 1\Ir. Guynn, after you went to the house dia you later
go back there Y
·
A. Yes, sir.
Q. About how long was it'
pag·e 64 ~ A. Just as soon as I got my wife sort of satisfied
and Johnnie Montgomery came down there, I went
back.
Q. Did you stay there until the doctor came¥
A. No, sir, I did not.
Q. Who was up there when you arrived?
A. Virgil and Elmer 1viontgomery.
(~. Did other people come before you leftY
A. Yes, some people came there. I just do not recall who
it was.
Q. Where did you go when you left there the second timeG!
A. I went back to the- house.
Q. Where were you when you were arrested Y
A. At my house.
Q. About how long after the shooting 'vas it that you were
arrested? .
A. Well, I just could not tell, it was after night.
Q. Did you make any effort to get awayY
A. No, sir.
Q. Went back hon1e and stayed?
A. Yes, sir.
Q. Mr. Guynn, did Johnnie Montgomery come by your
house, shortly after the shootingY
A. Well, he came to the house.
Q. Did you at that time have any conversation with him
'vherein you told him to say nothing about it Y
A. No, sir.
Q. Did you make any effort to get Johnnie Montgomery
not to say anything about it¥
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sir.

Q. J\'Ir. Guynn, you say you went down to the
page 65 } home of Daniel Guynn from the shooting match?
A. Yes, sir.
Q. And from there you went back by the plaoe-the shooting
match?
A. Yes, sir.
Q. I believe there is also a. path up the hollow from Daniel
Guynn's to the place, is there not?
A. ·Yes, sir.
Q. About what difference would you say there is in the
distance between the path and the road you were following?
A. Well, there is not much difference.
A. The path that goes up the hill is up right smart hill and
the road is more level.
Q. Which is the best wayY
A. The ridge way is the best-the main road.
Q. Which way is the one you travel?
A. The main road.
Q. Do you recall why you went to the home of Daniel Guynn
after the shooting~
A. My little boy was down there and I went down there for
him.
Q. Ho'v old is your little boyY
A. About 4 years old.
Q. Was he with you at the time of the shooting?
A. Yes, sir.

CROSS-EXA!\1INED.

By F. P. Burton, .Attorney for the Commonwealth:
Q. Joe, how old did you say you were 7
A. About 40 years old.
Q. And Ed Guynn is your twin brother~
page 66 } A. Yes, sir.
Q. What time did you go up to the shooting
match?
A. Well, I do not kno,v, something about one o'clock.
Q. You carried a gun up there with you Y
A. Yes, sir.
Q. Ed carried a gun T
A. Yes, sir.
Q. What were you shooting forT
A. Turkeys, ducks and a possum.
Q. Which did you get Y
A. I did not shoot at them.
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Q. What did you take your gun fort
A. I took it for my brother's boy.
Q. Did he shoot any Y
A. I believe he did.
Q. How long did you stay out there 1
A. Well, I do not know just how long.
Q. Pretty near all evening Y
A. Yes, sir. ·
~
Q. How many drinks. did you take Y
A. Well, about two.
.
Q. There was plenty liquor there!
A. Yes, sir.
Q. How .many drinl~s did you talce 7
· A. Well, about two drinks. I did not take enough to get
crazy.
Q. Did Ed get ~raiyY
page 67 } A. No, sir.
Q. How many drinks did he take Y
A. Well, not a drop as I knew of.
Q. How much liquor was there?
A. Four cans setting on the roa(f..
Q. How many cans 'vere there on the· bank f
A. None as I noticed·.
Q. Which did you take f
A. I never touched either of them. · There wasn't any on the
·
bank.
Q. Where did you get your liquorf
A. I took it at home.
Q. ·You tanked up before you. went out there Y
A. Everybody was drinking.
,
Q. And when you got there ·you· stayed there the whole
afternoon with a ·can of liquor there and you did not take
any?
_
·
A. Well, they drank it, I suppose, I just noticed it at the
first.
Q. After the shooting match was over you stayed there
sometin1e and Ed _stayed there?
.
· A. Yes, sir, stayed a while. ·
Q. And Protch 1\iarshall and Elmer and Johnnie Montgomery stayed there?
A. Yes, sir.
Q. And you had some 'vords with~Ed with .Johnnie Montgomery and Protch Y
A. No; sir.
Q. And Johnnie Montgomery had to grab Ed's gun barrel
to keep him from shooting him Y
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A. No, sir.

page 68

~

Q. Well, they had some 'vords 7
A. No, sir.
.
Q. Did you have your little boy at the shooting

match?
A. Yes, sir.
Q. How old is he?
A. About four years old.
Q. You take your little boy four years old there where
they are serving liquor¥
A. Well, there were several little boys there.
Q. I understood y'ou to say you went up to Daniel's to get
your little boy. Wasn't he there with you the whole time?
A. No, he got with Daniel's younguns.
Q. "\Vhat time did he leave?
A. I do not know.
Q. You 'vere so drunk you do not know?
A. I was not very drunk.
Q. You were still drunk when they brought you here to
jail that night?
A. Not so bad.
Q. Who was down at Daniel's when you.got there? .wasn't
Charlie Willis Y
A. Charlie Willis was there.
Q. Daniel was by the fire, ·wasn't heY
A. I do not remember where he was at.
Q. Levi was on the porch, wasn't he~
A. Well, he was around there.
.
Q. You heard these boys on the ridge?
.A. No, sir.
Q. Ed heard them?
page 69 ~ A. No, sir.
Q. He told you they were there 1
A. No, sir.
Q. You deny that?
A. Yes, sir.
Q. ·You did tell Levi to come on and settle it, didn't _you
and he said he 'vould not have anything to·do about it?
A. No, sir.
.
Q. And then you tun1,ed to Ed and said "Let's go get
them''.
A. No, sir.
Q. When you left there why didn't you go the path you go
every day?
A. Well, I go both ways.
Q. vVell, you do not go that road when you go to your own
homeY
·
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A. I g·o both of them.
Q. That path is nearest, isn't it Y

A. vV ell, I do not know.
.
Q. You do know that this is on a high ridge road, isn't it,
this shooting match is on a high ridge road and Daniel lives
down the hill under the hollow?
A. Yes, sir.
Q. It is as far as you can go, isn't it Y
·A. No, you can go farther.
Q. But that was down in the hollow¥
A. Yes, sir.
Q. And there is a path and road both going up the hillY
A. Yes, sir.
Q. Well, why didn't you go the path. up the
page 70 ~ hill instead of the ridge road Y
A. Well, it is kind of a hill, but it is not as steep
as the path.
Q. This is a straight hill from Daniel's up· to your house,
isn't it?
A. No, sir. It ain't no straight path, it is just as crooked.
Q. Well, it may be crooked, but it. goes straight up the hill¥
A. No, sir.
Q. Why didn't you take your boy and go on home instead
of going this way Y
A. Well, one way was as g·ood as the other.
Q. But one is about twice the farthest?
A. No, sir.
Q. When you got there 1\IIarshall was on the ground and
Johnnie 1\Iontgomery was on him ul
A. Yes, sir.
Q. And Ed took charg·e of Johnnie 1\'Iontgomery and you
·
took charge of Protch ¥
A. No, sir.
Q. You went up there to settle that dispute?
A. No, sir.
Q. You had your gun and it was loaded f
A. Yes, sir.
Q. The shooting match was over?
A. Yes, sir.
Q. What were you doing with that gun loaded?
.\. Well, it was loaded at the shooting match.
Q. Well, what were you doing with that gun
page 71 ~ loaded?
~- Well, everybody else carries them loaded up
there.
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Q. Why did you have that g11n 7
A. I had it at the shooting match.
Q. How did you have it Y
A. I had it son1ething like this.
Q. Where was Proteh 1\Iarshall?
A. He had hold of it there.
Q. Ho'v did you have it Y
A. I could not tell you exactly how it was. He jerked the
gun.
Q. So you do not kno'v exactly ho'v it was Y
A. Well, it was a scuffle and I could not tell.
Q. He could not have his hand on the trigger and shot himself in the breast could he 7
A. I .could not say. He jerked the gun from my hand.
Q. I-I ow did he shoot it here 1
A. I just could not tell you exactly how it was.
Q. As soon as that was over you went homeY
A. I went down to my house. My wife was coming and
I went back.
Q. Why did you go to Levi Guynn's~
A. Well, my wife was there and I walked over with her.
Q. Why didn't you get some quilts and got out there and
try to cover that boy and take care of him f
A. Well, there were lots of people there.
Q. Why did you go there, because your wife 'vas there?
A. Yes, sir.
Q. Didn't you meet Arnold Marshall out there
page 72 ~ in the road, the father of the dead man and she
was not there'
.
A. She was, there, she was right behind me.
Q. Who else 'vas along!
A. Levi Guynn.
Q. I thought you were g·oing out to Levi Guynn's?
A. Well, we left my house together.
Q. Who else was 'vith you Y
A. Nobody.
-·
·
Q. You did not render any assistance towards the wounded
manY
A. I told Johnnie ~{ontgomery to call the doctor.
Q. As a matter of fact, you were drunk and did not care?
A. Yes, I hated it about the boy. I did not mean to do it.
J l\dge Clements asked the following question:
Q. Was that gun cocked before it went off?
A. No, sir, it was not cocked, as I know of-.
Q. Tell as closely as you can how· it went o:ff.
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A. Well, he tried to pull it from my hands·and it might have
been kind of half way back. The gun would burst a shell after
the hammer was half way back.
Q. Who pulled it back!
A. I do not know.

RE-CROSS EXAMINED.
By F. P. Burton, Attorney for the Common,vealth:
Q. ·You have to pull it over the way back before it will stayf
A. It will burst a shell after it is half way back.
Judge Clements asked the following question:
Q. Do yon know ho'v that gun got back to burst that shell f
A. No, sir, I do not.
Q. I believe you stated a while ago the stock
_page 73 ~ and hammer part was under your arm and he
had hold of the front?
A. Yes, sir.
Q. What does that gun rest on when the hammer is downY
A. The safety.
The Defense announced. itself through in chief.
The Commonwealth recalled
JOHN HALL,
who deposes and says as follows:
Examined by J. l\1. Hooker, Counsel for the Commonwealth:
Q. JVIr. flail, on the night that Protch Marshall was k~lled,
I believe you told the Jury that you were ·with Joe Guynn and
that Levi came up?
A. Yes, sir.
Q. I :will ask you if you have. stated that Joe said that if
_you reckoned he could get forgiveness and that he 'vould not
have his blood on his hands for one million dollars, was Levi
presentT
A. Yes, sir.
Q. Wbat did Levi sayf
.
A. Joe said that he vvould not have his blood on l1is hands
for one million dollars, that he did not aim to do it, and Levi
said, ''Do not say that, you are sorry, that you have done no
more than John l{all or I or any other man would have done,
because Protch Marshall and Johnnie ~fontgomery have been
tramping up and down the road all day and they got too close
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to your home'' and he said you could always bet on Joe killing
him.
W. L. Joyce, Counsel for the Defense Cross-Examined him
as follows:
Q. And he was saying that when Joe said he did not aim to
kill him?
"'"~. He said he did not aim to do it.
Q. And he said he was sorry and hoped he could get forgiveness?
A. Yes, sir.
R.E-EXAMINED.
page 74} By J. l.VI. :Hooker, Counsel for the Commonwealth:
Q. Was Joe Guynn drinking~
A. Yes, sir.
Q. Was he noticuably under the influence of drinking?
A. Yes, sir.
Q. John, were you at the shooting match Y
A. No, sir.
WISE l.VIARSHALL,
the next witness, after first being duly sworn, deposes and
.says:
·
Examined by J. 1L !-looker, Counsel for the Commonwealth:
Q. Is your name Wise .l.V[arshall 1
A. Yes, sir .
. Q. 1\tir. :tviarshall, Protch lVIa.rshall was your brother~
A. Yes, sir.
Q. How tall was he 1
A .. 6 feet, 1 inches.
Q. How much did he weigh 1
A. 140 or 141 pounds, I forget which.
Q. What was his agef
A.· 21 years and 8 months.
Both sides announced themselves through.
page 75 }

Whereupon the Counsel for the Commth. moved
the Court to instruct the Jury as follows, that is to

. say:
'' (1) Murder is the unlawful killing of any person with
malice aforethought.
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"(2) The Jury are instructed that any willful, deliberate,
and premeditated killing is murder in the first deg-ree.
'' (3) That if the Jury believe from the evidence that said
killing was done by prisoner as charg·ed in the indictment,
not willfully, deliberately, and premeditatedly but with malice,
they will find him guilty of murder in second deg-ree.
'' ( 4) Every hon1icide in Virginia is presumed in law to
be murder in the second deg-ree. In order to elevate the offense to murder in the first degree, the burden of proof is
on the Common"realth, and to reduce the offense to manslaughter, the burden of proof is on the prisoner.
" ( 5) The Jury are instructed that a mortal wound given
with a deadly weapon in the previous possession of the slayer,
without any, or upon very slig·ht provocation, is pri?na facie
willful, deliberate and premeditated killing, and throws upon
the accused the necessity of proving extenuating circumstances.
'' (6) On the charge of murder, malice is presumed front
the fact' of killing·. When the killing is proved and is unaccompanied with circumstances of palliation, the burden of disproving the malice is thrown upon the Recused.
" ( 7) The Court instructs the Jury that to constitute a 'vill.ful, deliberate, and premeditated killing, it is not necessary
that the intention to kill should exist any particular length
of time prior to the actual ldlling, it is only necessary that
such intention should have come into existence for the first
·time at the time of ~uch killing, or at any time previously.;'

page 76
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''The Court tells the Jury that if they believ(l
from the evidence beyond a reasonable doubt that
the defendant, Joe Guynn, voluntarily and intentionally fired
the shot that killed Protch Marshall you will find him guilty
of some offense included in the indictment.
''The Court tells the Jury that the rule of law is that a
man is taken to intend to do that which he does-or that which
is the necessary or probable consequence of his act. Therefore, you are instructed that if you believe from the evidence
that Protch Marshall 'vaR shot and killed by a gun in the
hands of the defendant, Joe Guynn, the prima facie presumption is that the gnn was fired intentionally.
''The Court instructs the Jury that in determining the
weight to be given to the testimony of .the different witnessel:l
in this case, the Jury are authorized to consider the relationship of the witnesses to the parties, if the same is proved;
their interest, if any, in the result of the case; their tempte1·,
feeling, or bias; if any has been shown, their demeanor while
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testifying; their apparent intelligence, and their means of
information; and to give such credit to the testimony of such
witnesses, as under all the circumstances to testimony such
witnesses seem to be entitled to.''
And the Defendant, by Counsel, moved the Court to grant
the following instructions: ·
"The Court instructs the Jury that circumstances of suspicion, however strong or grave, are not sufficient to warrant
a conviction of the defendant, Joe Guynn, but before you can
convict him you must be satisfied from the evidence not only
that the circumstances shown are consistent 'vith the innoc·ence of the defendant, but that they are inconsistent with
any other reasonable conclusion than that he is guilty.
"The Court instructs the Jury that the defendant, Joe
Guynn, is presumed in law to be innocent and this presumption goes with him through the entire trial and applies at
every stage thereof. Before you can convict him
page 77 }- of anything under this indictment you must be convinced of his guilt of such offense beyond every
reasonable doubt by clear distinct and reliable evidence. And
you are further told that, if upon the 'vhole evidence in the
·case, there is any rational hypothesis consistent with the conclusion that the homicide charged in the indictment was excusabl·e or justifiable, then said defendant, Joe Guynn, cannot
·be convicted.
.
''The Court further instructs the Jury that if they believe
from the evidence that Protch l\!Iarshall was accidentally killed
they should find the defendant not guilty.
''The Court further instructs the Jury that if they believe
from the evidence that the accused came to his death from the
discharge of a gun while in possession of the defendant and
that said g·un was not maliciously or intentionally pointed or
aimed at the deceased by the prisoner or voluntarily discharged by him and that these facts were entirely accidental
and without fault on the part of the defendant and while he
· was not in the commission of an unlawful act that then it is
the duty of the Jury to acquit the prisoner.
''The Court further instructs the Jury that if they believe
from the evidence that the shooting 'vas accidental there is
no presumption of malice from the mere fact of the killing,
but the burden is upon the Commonwealth to prove beyond
a reasonab!e doubt that the killing 'vas done with malice
expressed or implied.
''The Court further instructs the Jury that accidental kill-
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ing ts not such a matter of defense as throws ~pon the prisoner the burden to prove it by a preponderance of the evidence.- That it is the duty of the Commonwealth to allege
and prove that the defendant killed the deceased intentionally
or willfully or unlawfully and if the evidence in this case
taken altogether raises in the minds of the Jury a reason·
able doubt as to 'vhether the defendant killed the deceased intentionally or acidentally they should find . the
page 78 ~ prisoner not guilty.''
And aH of which instructions were granted without objections.
After which the jury retired to consider their verdict and
later returned into Court and reported that they could not
agree, thereupon the Court stated that it was a jury of honest and intellig·ent men and inasmuch as the case must be decided by some jury, the Court did not feel that they should
be discharged without giv'ing them further opportunity to
reach a verdict. That they should go to their room 'vith
open minds, discuss the evidence and instructions of the Court
and make an honest effort to reach a conclusion satisfactory
to all. That they should not be influenced by stubbornness or
·pride of opinion, but if~ after such consideration and deliberation, any juror or num.ber of jurors had a fixed and abiding
opinion as to the guilt or innocence of the accused, it was not
his or their duty to surrender it because other or a majority of
the jurors might disagree with them. The Court further
stated that an instruction defining voluntary manslaug·hter
Rhould be given, and without objection from the Commonwealth or the accused g·ave the following verbal instruction:
'',Voluntary manslaughter is the killing· of a human-being,
without malice, in heat of blood arising from a sudden quarrel
o.r n1utual combat, or upon reasonable provocation, and is
punis~1able by confinement in the penitentiary not less than
one year and more than five years.''
·
The Defendant, by his counsel, tendered this his bill of exceptions, and which he prays ;may be signed, sealed, and made
a part of the record in this cause; and the same is done
accordingly.

J. T. CLEMENT,
Judge of the Circuit Court of Patrick County.
· july aOth~ 1933.
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Virginia,
Patrick County, to-wit:

I, J. S. Taylor, Clerk Circuit Court of Patrick County,
Virginia, do certify that the foregoing is a true transcript
from the records of the said Court in the case of the Commonwealth: versus Joe Guynn and Ed Guynn, indicted, tried
and convicted of voluntary manslaughter for the killing of
Protch 1\l[arshall.
I further certify that the notice herein bears an endorsement showing that a copy of the same, together with a copy
of the evidence in this cause, was delivered to F. P. Burton,
Attorney for the Common,vealth on July 7th, 1933.
Given under my hand, this August 28, 1933.
J. S. TAYLOR, Clerk.
A Copy-Teste :
M. B. WATTS, C. C..

INDEX
Page
Petition for Writ of Error. . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
Indictment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Jury Impaneled. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
'Verdict and Judgment-Complained of. . . . . . . . . . . . . . . . 8
Bill of Exceptions No. 1-Indictment. . . . . . . . . . . . . . . . . . 9
Bill of Exceptions No. 2-Evidence. . . . . . . . . . . . . . . . . . . 11
Dr. A. M. Gates ................................ 11
Asa Mankins ................................... 15
. Chester Boyd. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
Charli~ Willis .................................. 18
Johnnie Montgomery. . . . ...................... 20, 31
Emma Lee Guynn. . ................ ·. . . . . . . . . . . . . 28
John Hall .................................... 30, 56
I...~evi Guynn. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34 ·
Daniel Guynn. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35
Harvey Boyd.......· . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
Ed. Gllynn. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39
,Joe Guynn. . . . ........... , . . . . . . . . . . . . . . . . . . . . . 46
Wise Marshall. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57
Instructions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57
Clerk's Certificate. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61

