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Supreme Court of Appeals of Virginia
AT RICllniOND.

Record Nos. 1624-1625
PAUL ROBINSON AND ELMO PAYNE
versus
CO~IMONWEALTH.

PETITION FOR 1VRITS OF ER.ROR.

Tu the Honorable Chief J~tstice and Associate Justices of the
Supreme Court of Appeals of Virginia:
Your petitioners, Paul Robinson and Elmo Payne, respectfully represent that they are greatly aggrieved by a judgment
of the Corporation Court for the City of Lynchburg, ren. dered against each of them, on the 11th day of October, 1934,
in a certain criminal case, 'vherein your petitioners were eacll
found guilty of perjury and sentenced to confinement in the
penitentiary, for a period of two years. The defendants, although separately indicted, were, by consent, tried together.
A duly authenticated transcript of the record is attached
hereto and asked to be read and treated as a part of this petition.
STATE~IENT

OF THE CASE.

On September 19, 1934, Paul Robinson was tried in the
Corporation Court for the City of Lynchburg on a warrant,
which had been appealed from the Police Court of the City
of Lynchburg, on a charg·e of operating an automobile after
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his permit to drive the same had been revoked, in violation of
sub-section 206, of Section 2154 of the Code of Virginia.
At this trial, two officers, to-wit, L. L. Stanley and Duval
Fizer, testified that they, each separately, observed Robinson
driving an automobile near the intersection of Fifth and' Federal Streets, within the City of Lynchburg, on July 1, 1934.
At this trial, Robinson denied that he 'vas driving. He called
as a witness, in his behalf, Elmo Payne, who testified that he
(Payne) was driving and that Robinson was not in the car.
The jury, at this trial, convicted Robinson and fixed his punishment at confinement in jail for three months and a fine of
One Hundred and Fifty Dollars ($150.00).
Thereafter, at the October term of the Corporation Court,
separate indictments were returned against Robinson and
Payne, charging them with having committed perjury at this
trial. Upon these indictments, your petitioners, Robinson and
Payne, were convicted and sentenced to the penitentiary fol'
a period of two years. It is from this conviction that they
are now seeking a writ of error and supersedeas.
THE CASE FOR THE COMMONWEALTH.
Officer Fizer testified that on July 1, 1934, at about 11:00
P. M., he was going up Fifth Street in the City of Lynchburg;
when he met Paul R.obinson coming down the .street in a Ford
roadster; that there was another colored boy in the car with
him,. whom he (Fizer) could not identify. That thereafter.,
he (Fizer) turned around and chased the car by devious
routes, through the streets of Lynchburg, but failed to catch
the driver, R.obinson. lie further testified that he was chasing
him because he was operating an automobile after his permit_
had been revoked; that he (Fizer) knew the same had been
revoked and that on that night he obtained a warrant charging him with operating a car after his permit to drive the
same had been revoked. Robinson was tried some time thereafter in the Police Court of the City of Lynchburg and an
appeal was taken to the Corporation Court. That on the 19th
day of September, this appeal was tried; that Robinson was
sworn, took the witness stand and testified that he was not
driving the car on the occasion in question; that Elmo Payne
appeared in the Corporation Court as a witness in Robinson's behalf and testified that he (Elmo Payne) was driving.
Officer Stanley corroborated Officer Fizer in all of these particulars, save in that he testified that he did not participate
in the chase.
· H. H. ·Martin, Clerk of the Corporation Court, testified
that Robinson and Payne 'vere sworn on this case. This
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was all the evidence for the Commonwealth. Neither of the
defendants testified and no evidence was offered in their behalf. The jury returned a verdict fixing their punishment at
two years in the penitentiary. Motions were promptly made
to set aside the verdict as being contrary to the law and the
evidence and for error of the Court in refusing to declare a
mistrial and for other errors assigned during the course of
the trial, all of which the Court overruled and entered judgment upon the verdict.
ASSIGNMENTS OF ERROR.
Your petitioners assign as error, the action of the Court in
the following particulars, to-wit:
. (1) In permitting the Commonwealth's Attorney, over the
objection of counsel for the defendants, to amend the indictments at the bar of the Court and in the course of the trial so
as to change the date on which the perjury was alleged to
have been committed from September 20, 1934, to September
19, 1934, and in overruling a motion to strike out the evidence
on the ground that there was a fatal variance between the allegations and the proof. (Rec., pp. 48, et seq.)
(2) In the admission of testimony sho.wing that Officers
Fizer and Stanley had arrested the defendant, Robinson, before, had had him convicted of other crimes; in permitting
the Commonwealth's Attorney to comment on these facts and
in refusing to sustain a motion for a mistrial. (Rec., pp. 10,
11, 14, 36, 37, 45, 52, 53.)
(3) In admitting testimony which tended to show that Paul
Robinson failed to call Elmo Payne as a witness in the Police
Court (Rec., pp. 18, 19, 20, 21) and in permitting the Attorney
for the Commonwealth to comment in his argument, on the
same (Rcc., pp. 60, 61.)
..
( 4) In refusing to permit counsel for defendants to adequately cross-examine the witness Fizer as to his ability to
identify the driver of the automobile (Rec., p. 31).
( 5) In permitting the Attorney for the Commonwealth to
comment on the failure of the accused to testify (Rec., pp. 60,
61, 62).
( 6) In overruling motion of the defendants to strike out
the evidence of the Commonwealth on the grounds that the
same was insufficient to sustain a conviction (Rec., pp. 53, 54,
55) and in refusing to set aside the verdict as being contrary
to the law and the evidence.
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.ARGUMENT.
THE COURT'S ERROR IN PERMITTING THE AMENDMENTS TO THE INDICTMENTS.
The indictments in the two cases originally charged that
Paul Robinson was tried in Corporation Court for the City
of Lynchburg on the 20th of September, 1934, and that the alleged perjury occurred on that day. As it appeared from the_
law order book (Rec., p. 24) the trial occurred on the 19th of
September, 1934. At the conclusion of the testimony for the
Commonwealth, a motion was made to strike the evidence for
the Commonwealth on the ground that there was a fatal variance between the allegations in the indictments and the proof.
(Rec., p. 48.) The Court permitted the Commonwealth's Attorney, at this_ point, to amend the indictments by charging
that the perjury 'vas committed on the 19th of September.
It is respectfully submitted that this constituted reversible
error.
In Rhodes v. ·Com., 78 Va. 692, the Court said:
''The assignment of error first to be noticed is the action
of the court in overruling the demurrer to the indictment.
The ground of the demurrer is, that the indictment set forth
the offence as having been committed on the ... day of February, in year 1879. It is insisted that it is essential that the
day shall be stated. The Virginia statute, ch. 201, Sec. 5,
Code 1873, provides as follows: 'In an indictment or accu·
sation of perjury, or subordination of perjury, it shall be
sufficient to state the substance of the offence charged against
the accused and in what court or by whom the oath was administered which is charged to have been falsely taken, and
to make an averment that such court or person had competent authority to administer the same, together 'vith the
proper averments to. falsify the matter wherein the perjury
is assigned, without setting forth any part of any record or
proceeding at law or equity, or the commission or authority of
the court or person before whom the perjury was committed;
but nothing herein shall be construed to allow, 'vithoilt the
consent of the accused, a part only of any record proceeding,
or writing, to be given in evidence on the trial of such indictment or accusation.'
''The time of the commission of an offence laid in the indictment is not material, as a general rule, and does not confine
the proofs within the limits of that period; the indictment
will be satisfied by proof of the offence on any day anterior
to the finding. Oliver v. State, 5 Howard (Miss.), R. 14,

--,
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Com. v. Alfred, 4 Dana 496. Time and place must be attached
to every Inaterial fact averred, but the time of committing an
offence (except when time enters into the nature of the offence) may be laid on any day previous to the finding of the
bill of indictment during the period within which it may be
prosecuted. McDade v. State, 20 Ala. 81; People v. Van
Santford, 9 Cowen 660; State v. Magrath, 19 ~Io. 678;
Sanders v. State, 26 Texas 119; State v. Slack, 30 Texas
354; 1 Chitty on Pleading 4 Ed., Index, title Time.
Bu·t when an'JJ time stated in an indictment is .to be
proved by 'lnatter of record, a variance will be fatal,
and in an indictrnent for perjttry the day in which the
perjttry was contmitted must be tntly laid. U. 8. v. MeN eal,
1 Gall. 387; U. S. v. Botmnan, 2 Wash. C. 0. R. 328; 2 Wharton Crim. Law 599. Mr. Bouvier, under the head indictment,
says the time when the offence was committed should in general be stated to be on a specific year and day. In some offences, as in perjury, the day must be precisely stated. Cited
2 Wash. C. C. 328, supra.
''It cannot be contended that the statute cited above intended to dispense with this formality in indictments for per
jury. The evident object of this section was to dispense witb
the necessity, which had been before held requisite, of setting forth the record of the proceedings in law or equity as
appears by its terms; and this indictment being in blank, as to
the date of the offence, the demurrer should have been sustained by the court below for that cause.''
It appears to be the settled rule of the common law adopted
in this State that in prosecutions for perjury, the time of
the alleged offense must be laid with precision. Whatever
may be the rule of liberality as to other offenses, it is submitted that this rule has no application to an indictment for
perjury. It is submitted that the p·recise point has been determined in this State and that the action of the Court in refusing to strike out the evidence for the Commonwealth on the
ground that there was a fatal variance, and in subsequently
permitting an amendment of the indictment constituted reversible error.
ERROR OF THE COURT IN ADl\1ISSION OF TESTI~IONY AND IN REFUSING TO DECLARE A
MISTRIAL.
The accused were on trial on an indictment charging pet·jury. Before either Robinson or Payne could be convicted
it became necessary to establish as a fact that Robinson was
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driving the ooto1nobile on the night of July 1, the fact as to
which it was alleged perjury was committed. In undertaking
to establish this alleged fact, the Court first permitted Officer
Fizer (Rec., pp. 14; 15) to testify as follows:
''A. I have known him quite well. I have been in court in
.cases where he was in and he has been arrested a few times.
"Q. You have arrested him?
"By A1:r. Coleman (Interposing): I don't want to be captious, but I would appreciate it if your Honor would tell the
jury that the case we are trying is perjury and not some other
offense.
''By the Court: Gentlemen of the jury, the testimony about
any other arrest of this man has. nothing to do with this case
except as perhaps tending to throw light on whether this officer knew the man when he saw him.
''Mr. Spencer (Continues) :
· '' Q. How many times have you arrested him e

"A. I just don't know. I don't know whether I ever arrested him or not but I have been with Mr. Stanley and Mr.
Stanley has arrested him quite a few times and had him in
Rustburg and in police court in town in my presence.
'' Q. During this period of two years'
"A. Yes, sir."
Later (Rec., p. 36) Officer Stanley was permitted to testify:

'' Q. Are yon acquainted with Paul Robinson·.
"A. Mighty well, yes, sir.
'' Q. How well? Describe to the jury what opportunities
you have had to know him.
, ''A. I have run him several times and convicted him several
times and arre!3ted him several times and seen him practically
every day for five years, what time he wasn 1t in jail or on
the City Farm.

"By Mr. Coleman: I object to that on the ground that
it is improper.
''By the Court: What partY
"By Mr. Coleman: All of his statement which shows he
has been convicted of other crimes. It does nothing but prejudice the jury and under the circumstances· I think there are
sufficient reasons to declare a mistrial.
· ''By the Court: I overrule your motion, but I will say

------,
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to the jury that being convicted of something else has- nothing to do with the case, but this man is testifyfug that in connection with other trials he has had opportunity to see him and
know him, but whether or not he was convicted in other trials
has nothing to do with this case. The jury can accept his
statement for what it is worth as tending to show, maybe, that
he had a chance to know this man and how well he knew him.
''By Mr. Coleman : I except, si!. ''
Later, Officer Stanley testified as follows (Rec., p. 45):
'' Q. Did Elmo Payne testify in this trial on September

19thf

''A. Yes, sir.
'' Q. Tell the Court and jury what he testified to.

''A. Actually what he said Y

·

'' Q. As accurately as you can recall it, yes, sir.

" ...~. He testified he was operating the automobile; that
Paul 'vasn 't in there; that some other fellow by the name of
,Jones was with him and when Mr. Fizer pulled up behind him
he had five gallons of whiskey in a can in the car and he asked
this man to cut it up but after he found Mr. Fizer was behind
him pushing· him so close he didn't have time to cut it up; that
he was driving the automobile and Paul never knew anything about it at all; that he carried the car, I think he said,
to Paul's that night, or, I believe he said he went home and
spent the night but never mentioned it to Paul about being
chased by anyone, but he said he went up 8th Street and it was
testified they went up 11th ·Street.''
Subsequent to this testimony and at ·the close of the testimony for the Commonwealth, the following took place (Rec.,
pp. 52, 53):
''I wish to say to the Court as the case now stands, from
statements made in the opening statement about the accused
Robinson having been frequently arrested by the police, tho
· statement particularly of Officer Stanley that he had arrested
him and had convicted him and other similar statements which
I can't for the moment recall constitute a reference to the
accused's character which I don''tthink could properly be removed by simply a statement to the jury by the court to the
effect that they are to disregard it except for the purpose of
whether or not he might have had an opportunity to know him.
Now, along_ that line I think the practice would be that I would
move the Court, under the circumstances, since it cannot be
removed, to withdraw a juror and declare a mistrial ·which I
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underst'and your Honor has overruled and is excepted to for
. the. reasons stated.''
It is earnestly submitted that the action of the Court, in
adn;litting this testimony, was erroneous for two reasons:
(1) That it constituted a reflection on the character of the
acccused and their character· had never been put in evidence.
(2) It showed that they had been guilty of other crimes
of which they were not charged and its effect was to prejudice the jury, as is indicated by the severe penalty given them
by the jury.
Certain principles are too well established to require citation of authority. In Harold v. Com., 147 Va. 617, the Court
says, quoting 1¥alker v. Com., 1 Leigh (28 Va.) 574:
"It is certainly true, that, in public prosecutions for a
specific offense, it is incumbent on the prosecution, to prove
that the offen~e which is charged has been committed; he is
not allowed to go into proof of the commission of any other
offense than that charged or of the character of the prisoner,
. unless the prisoner himself opens the way for the admission of that evidence by putting his character in issue; and
even in that case, the prosecutor cannot prove particular
facts, but must content himself with evidence of general character. The reasons on which these positions are founded are
sufficiently obvious. Not only must the proof correspond with
the allegation, but it is an important principle, that the pris ..
oner should not be taken by surprise. As he is charged with
a particular offense, he has notice to be prepared to defend
himself against the charge, and that alone; he cannot be prepared to defend himself against other charges, not exhibited
against him, or to maintain the integrity of his whole life,
when that is not put in issue; and when it is, he cannot be
prepared to account for particular instances of mal-conduct
of which he is not previously informed, and as to which he
is not required to defend himself * * * if the circumstances
have no intimate connection with the main facts, then, supposing them innocent, their admission, to be sure, may do
no harm, yet they ought to be excluded because they are irrelevant; but if they denote other guilt, they are not only
irrelevant, but they do injury, because they have a tendency
to prejudice the minds of the jury; and for this additional
reason they ought to be excluded."
It is everywhere well-settled that evidence of the commission of other crimes is inadmissible, save for certain well-de~
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fined reasons. It was not~ and could not be successfully contended that the admission of the testimony of these other offenses and crimes ·were admitted under any of the exceptions
to the general rule. The rule, a.s stated in lVebb v. 'Com.,
·154 Va. 866, at p. 872, is:
''The general rule is that testimony tending to show the
commissiqn of an offense not charged in the indictments is
inadmissible. Walke1·'s Case, 1 Leigh (28 Va.) 574. But
whenever it becomes necessary to show the relations between
the parties, their state of feeiing·s and course of cnnduct to~
wards each other, malice and intent, and possible motive which
actuated the commission of the act, then such evidence is
admissible, though it tends to prove the commission of another offense. ''
The· Court permitted the introduction of this testimony on
the theory that it furnished an opportunity for the witnesses
to have kno,vn Robinson. It is earnestly submitted that in
order to do this, it was not necessary to permit the Attorney
for the Commonwealth to show when and where, or why they
had occasion to know him, unless the questions were raised or
elicited by the attorney for the accused on cross-examination.
It would have been all sufficient to have limited the inquiry
of the Commonwealth's Attorney to the question as to
whether he knew him or not. It was highly improper and
prejudicial to the defendants and was not called for by them
in any particular.
At the time, it will be observed that no opening statement
had been made by counsel for the accused (Rec., p. 13). From
the beginning·, that is. to say, the opening statement of the
Attorney for the Commonwealth, as well as at the point of the
testimony of Officer Fizer, there had been no contradiction
of the fact.
It, of course, appears that the Court undertook to tell the
jury that they should not consider that the accused had been
convicted of other crimes. It is submitted that this was an
idle gesture, if anything. It ag·gravated the situation 1n that
it admitted that the crimes had taken place, but it simply
said that they should be co.nsidered as furnishing an opportunity for the witnesses to identify Robinson. As pointed
out above, this ·was error, since it could not be introduced
even for that purpose.
In the testimony of Stanley to the effect that Payne had
stated on the trial on September 19th, 1934, that he was on
the occasion, transporting five gallons of whiskey, was hearsay, prejudicial and unnecessary. The situation is analo-
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gous to improper rema1·ks of counsel. The admission of the
improper evidence took place on three occasions; in the testimony of the two witnesses for the Commonwealth and i11
the opening statement of the Attorney for the Commonwealth.
It so perm~ated the brief case that it could not be removed. ·
The record shows a motion to declare a mistrial was made.
In Funk v. Com., 175 S. E. 861, the Court says:
''That there are cases in which the effect of statements of
counsel cannot be adequately overcome by direction to the
jury to disregard the objectionable statements. W ashing.ton ·
db 0. D. Ry. v. lVard's .A.dm.'1·, 119 Va. 339, 89 S. E. 140; Rinehart~ Dennis Co. v. Brown, 137 Va. 675, 120 S. E. 269; Harris v. Commonwealth, 133 V a. 700, 112 S. E. 753. ''
It is earnestly submitted that this is the situation in the
case at bar. The act of the Court, in permitting introduction
of testimony and in overruling the motion for a mistrial, constituted reversible error.
ERROR IN THE ADMISSION OF' OTHER TESTIMONY.
The Court committed glaring and prejudicial error in permitting certain other testimony, which 've now propose to consider. In order to appreciate the significance of the Court's
action fully, it becomes necessary to recall certain facts. It
will be recalled that on the night of July 1, 1934, the date on
which the officers testified that they recognized Paul Robinson driving the automobile on Fifth Street, they obtained
a warrant for his arrest. Shortly thereafter, the case came
on for trial in the Police Court of the City of Lynchburg. It
does not appear whether Paul Robinson testified at this proceeding, or not. However, the Court permitted evidence to be
ad1nitted against Robinson, that Payne ~oas present in the
Police Cou.-rt 'when Robinson was ·tried and that Robinson was
tried a:nd that Robinson failed to call Payne as a witness. In
other words, this was permitted to go to the_ jury for what it
was worth on the question of whether Robinson was guilty of
perjury in the Corporation Co1wt two trials removed from
that occasion. It is submitted that the ruling of the Court
is plainly wrong for two reasons:
(1) Neither Payne nor Robinson was being tried for perjury committed in the Police Court. It never became pertinent to inquire as to what their testimony was in the Police
Court.
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(2} Paul Robinson had an appeal as a matter of right,
from any judgment rendered in the Police Court. He had
a perfect right, which he exercised, to stand mute and note
an appeal upon judgment being pronounced against him.
It is submitted that the action of the Court '\Vas plainly erroneous and aside from simply admitting the evidence, that
the Court emphasized its error when it said (Rec., p. 21) :

'' * • * but I do think that it is proper to develop that
Robins on being tried in a court of original and full jurisdiction to try him on the merits, with knowledge that this other
man was there and this other man had the same opportunity
to know the facts that he had but he didn't call him and I will
let it go to the jury for what it is worth.''
It was unnecessary to make this statement. Aside from
this fact, the Court permitted the Attorney for the Common'\Vealth, over the objections of counsel for the aooused, to amply comment upon this fact in his argument to the jury.
It is true that in a civil case, under some circumstances,
a presumption will arise from a failure to call a witness in
that particular case.
·
However, it seems hardly necessary to say that this principle is inapplicable to a criminal case where the burden rests
upon the Common,vealth to establish the guilt of the accused
beyond a reasonable doubt and where there is no burden :upon
the defendant. Especially is this lrue where the time at which
it "ras sought to show the failure to call the witness, was on an
occasion which was wholly irrelevant to the issue being tried
at the time. What the defendant, Robinson, may or may not
have testified to in the Police Court 'vas entirely immaterial.
Upon his application for an appeal, the same had to be
granted as a matter of right and upon the trial in the Corporation Court, the same would be tried de novo. (Sec. 3106
Code of Va.)
See also Seay v. Com., 156 S. E. 574. It is earnestly submitted that the act of the Court, in admitting this evidence,
constituted plain, prejudicial and reversible error.

ERROR OF THE COURT IN REFU.SING TO PERMIT
COUNSEL FOR DEFENDANTS TO ADEQUATELY!
CROSS-EXAMINE THE WITNESS FIZER.
Counsel for the defendant sought to cross-examine the witness, Fizer, on his ability to identify Robinson on the night
on which he claimed Robinson was driving the automobile.
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It is, of course, apparent that this was the most pertinent
point in the case in that it was charged by the Commonwealth
that this was the matter about which the perjury was committed. It seems further reasonable to suppose that there
would be at least some difficulty in identifying a colored man,
driving sixty-five or seventy miles an hour_ at night. Especially is this true, when it appears that the witness, Fizer,
said there was someone else in the car 'vith Rob·inson, 'lvhorn
he could not identify. Upon an examination of the record,
it will be seen that no adequate right was allowed by the
Court in the cross-examination of this point. ( Rec., p. 31.)
· The language of the Supreme Court of the United States is
pertinent in the ca~e of Alford v. U. 8., 75 L. Ed. 368, Mr.
Justice Stone, in delivering the opinion of the Court, said:
''Cross-examination of a witness is a matter of right. Its
permissible purposes, among others, are that the witness may
be identified with his community so that independent testimony may be sought and offered of his reputation for veracity in his own neighborhood; that the jury may interpret
his testimony in the light reflected upon it by knowledge of his environment, and that facts may be brought
out tending to discredit the witness by showing that his testimony in chief was untrue or biased.
"* • • Counsel often cannot know in advance what pertinent facts may be elicited on cross-examination. .For that
reason it is necessarily explorative; and the rule that the examiner must indicate the purpose of his inquiry does not in
general apply. It is the essence of a fair trial that reasonable latitude be given the cross-examiner, even though
he is unable to state to the court 'vhat facts a reasonabl~
cross-examination might develop. * • * To say that prejudice can be established only by showing that the cross-examination, if pursued, would necessarily have brought out
facts tending to disregard the testimony in chief, is to deny
a substantial right and withdraw one of the safeguards essential to a fair trial.''
It is submitted that the action of the Court, in limiting
counsel's right to cross-examination constituted error.
ERROR OF THE COURT IN PER].1:ITTING COUNSEL
FOR C01\1MONWEALTH TO COMMENT ON THE
ACCUSED'S FAILURE TO TESTIFY.
Neither Payne nor Robinson testified in the case at bar.
At the outset of his argument, the assistant Attorney for the
Commonwealth immediately commenced to comment on the
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failure of Robinson to use Payne as a witness in the Police
Court. At the outset, this 'vas objected to, as it was in conflict with the principle that the Attorney for the Commonwealth was not permitted to comment on the failure of the
accused to testify. Immediately thereafter (Rec., p. 61) the
assistant Attorney for the Commonwealth said:

•

''I haven't intended to say anything to any of you gentlemen to lead you to believe that any presumption could arise
against Paul Robinson for not testifying and didn't say so,
but it is an inference anybody would draw. What 'vould you
gentlemen do if ·confronted with a similar set of circumstances
and you were absolutely innocent? vVouldn 't you tell people
who knew where you were that night to come and testify· for
you? Wouldn't you attempt to prove an alibi 1''
It will, therefore, be seen that instead of obeying instructions of the Court, the assistant .attorney persisted in commenting upon the failure of. the accused to testify, after an
objection by counsel for the defendant. This is in direct conflict with Sec. 4778 of the Code of V a., which provides, iu
part under the caption, "Right of the Accused to Testify".

'' * * * but his failure to testify shall create no presumption against him, nor be the subject of any comment before the court or jury by the prosecuting attorney.''
It is earnestly submitted that the act of the assistant At~
torney for the Comn1onwealth was highly prejudicial ancl
constituted reversible error.
THE COURT'S ERROR IN OVERRULING l\fOTION
OF DEFENDANTS TO STRII{E THE EVIDENCE
AS INSUFiFTCIENT AND IN REFUSING TO
SET THE SA1\1:E ASIDE, AFTER
RENDERED.
The assignment of error, relating to the action of the Court
in overruling a motion to strike out the evidence and subsequently in refusing to set aside the verdict as being contrary
to the law and evidence involve the same question· and will
be treated together.
It is submitted, that, under the settled rule of common law,
the evidence, as a matte1· of law, was insufficient to sustain
a verdict of the jury.
The question for determination 'vas whether or not, at the
trial, held in the Corporation Court on September 19, 1934,

Supreme Court of Appeals of Virginia.

14

the defendants, Robinson and Payne, committed perjury on
the witness stand. As the record now stands, the evidence
adduced to support this allegation in the indictments, is first,
the testimony of Officers Stanley and Fizer, that on the night
of July 1, Robinson was driving an automobile in the City
of Lynchburg. By those two same witnesses, it appears that
Paul Robinson and Payne, who were duly sworn, testified as
follows: Robinson, that he was not driving the car on the occasion in question; Payne, that he 'vas driving the car on
the occa~ion. Of course, under settled principles of law, the
accused are presumed to be innocent. They were presumed
to have been telling the truth and their oath is equal to the
oath of the parties testifying against them.
The question has been settled, we submit, in Virginia, in
the case of Swartz v. Vom., 27 Gratt. 1025, 21 Am. Rep. 365.
The Court first makes this statement of the rule applicable:
"No rule is perhaps better settled than that to authorize
a conviction of perjury there !"!!llst be two witnesses testifying to the falsity of the statement, or one witness with
strong corroborating circumstances of such a character as
clearly to turn the scale and overcome the oath of the party
and the legal presumption of his innocence. This rule is
founded upon the idea that it is unsafe to convict in any case
where the oath of one mari merely is to be weighed .against
that of another."
.,.,

•

•

'' • • * Tf'hen we speak of con·oborative evidence we do
not rnean such as ern.anates fro·m the mouth of the prisoner
hitnself, b~tt e·vidence aliu.nde, evidence 'which tends to show
the perjury independently of his own declarations. The
whole law in reference to perjury is based upon the idea that
when there is witness against ~vitness, oath against oath, there
must be other evidence to sa.tisfy the mind."
It is earnestly submitted that the case at bar is governed
by this principle of law. The only evidence of what was
testified to at the trial is what emanated from the mouths of
Robinson and Payne, which was in direct conflict with the testimony of the officers. The only testimony which undertook
to show that this was incorrect, was the testimony of the officers.
It is earnestly submitted, in line with the rule, as stated
in the Swartz case, that when the rule speaks of corroboration, it does 11ot mean declarations from the mouth$ of the
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·parties accused of the crime of perj'rury. It is further submitted, that, in the case at bar, we have the rule of oath
against oath. In other words, we have officers testifying in
a trial, in which it is alleged perjury was committed, affirming· a fact and additionally testifying that in the same trial
two other parties denied the fact. Under well-known rules,
each accused is clothed with a legal presumption of innocence. In addition, it is presumed, that in the trial on the
19th of September, when it was alleged the perjury was committed, the same sanctity was attached to the oath of each
witness.
It is submitted that the crime of perjury cannot be established by simply affirming a fact on the part of two witnesses
and secondly, having these same witnesses testify as to
what the defendant said in the same trial. It is analogous
to the well-settled principle of law, that the corpus delicti
cannot be established by an admission of the accused. The
corpus delicti i·n the cri1ne of perjury is the fact that the defendants falsely swore. In this case, the corpus dcl·icti is
whether or not the defendants swore falsely as to the driver
of the automobile. The Commonwealth undertakes to establish this fact by admissions and statements of the accused.
(1) When one defendant was testifying as a witness in his
own behalf; and
(2) When the other defendant was· testifying as a witness for the party accused of another crime.

In Cochran v. Com., 122 Va. 801, at p. 817:

'' * • • Independent of statute, the admissions of the
accused 'are competent evidence tending to prove the corpus
delicti'. S.tate v. Hall, 31 W.Va. 505, 7 S. E. 422. In the absence of all other and corroborative evidence the admissions
would be insufficient to establish the corpus delicti; but in the
instant case the record of the express company furnished sufficiently corroborative evidence of the corpu-s delicti. (Such
record was, indeed, sufficient independent of such fact, as
stated.) By said statute the affidavits are made prima facie
evidence, and they are evidence, independent evidence of
statute, as to all facts which they tend to prove which are ma- ·
terial in the case, including the corpus delicti''
Counsel is not unmindful of .Sec. 4784 of the Code. However, in so far as it permits statements introduced as to what
a person accused of perjury may or may not have said on
trial for an offense other than perjury, it is submitted that
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the same is unconstitutional. To permit other witnesses to
testify as to what was said on a criminal trial for perjury,
contravenes this principle and the other principles already adverted to. It is submitted that the law of perjury is based
upon the principle of oath against oath, which requires the evi.dence of two witnesses or the evidence of one witness, with
strong corroborative circumstances to sustain a conviction of
perjury. In the case at bar, there are two witnesses ag·ainst
two witnesses. In addition, the evidence relating to the corp~ts
_delicti, that is, as to what was said by the parties in the trial on
September 19, emanates solely from the mouths of the parties accused of the crime of perjury. This, under the well-settled rule of the Swartz case, is insufficient.
It is true that neither of the defendants testified. It is submitted that this does not weaken the case. The evidence of the
officers shows that the defendants denied the facts testified
to by the officers. As heretofore pointed out, each of their
oaths is equal to the oath of an officer. Indeed, they are additionally clothed 'vith a legal presumption of innocence.
Two results would have followed had they testified:
(1) If found guilty, other indictments for perjury could
have been returned and so on, in each trial ad infinitum.
(2) Strangely enoug·h, it has been held by our sister state,
that if a defendant in a perjury case takes the witness stand,
his 'manner as a witness 1nay sufficiently supply the co1·roboration necessary. State v. Miller, 24 W. Va. 802, 807.

We urge that the case is, therefore, stronger in the present state of the record. ·
It is, therefore, respectfully contended that the Court erred
in its action in overruling the motion ·to strike out the evidence and in subsequently overruling a motion to set aside the
verdict as being contrary to the law and the evidence.
CONCLUSION.
Upon an examination of the brief record in the case at bar,
it will be seen that numerous errors were committed in the
course of the trial; that, while some might not constitute reversible error alone, the cumulative effect of the same was to
deny to the defendants, the fair trial contemplated by the
laws of this Common,vealth.
Wherefore. your petitioners pray that writs of error and
supm·sedeas be granted to each of them and that the verdict
of the jury and the judgment of the Court thereon be set
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aside and annulled; that new trials be awarded each of your
petitioners, if the Commonwealth shall be so advised.
A copy of this petition was delivered toW. T. Spencer, Jr.,
Commonwealth's Attorney, on the 28th day of N ovetnber,
19'34.
No oral presentation is desired. If writs of error are
awarded, this petition will be adopted as the first brief on
:tppeal.
Respectfully submitted,
P A.UL ROBINSON,
ELMO PAYNE,
By Counsel.
PAUL H.

COLE~IAN,

p. q.

I, Paul H. Coleman, an attorney practicing in the Supreme
Court of Appeals, do certify tha:t in my opinion it is proper
that the case of Paul Robinson and Eln1o Payne v. Commonwealth be reviewed by said Sup1·eme Court of Appeals.
PAUL H. COLE·MAN.
Received Dec. 1, 1934.
M. B. WATTS, Clerk.
Jany.18, 1935. Writs of error and supersedeas awarded by
the court. No bond.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Honorable Aubrey E. Strode, Judge of
the Corporation Court of the City of Lynchburg, at the
court house thereof, on the 11th day of October, 1934, and
in 159th year of the Commonwealth.
Be it remembered that heretofore, to-wit, on the 1st day of
October, 1934, in the corporation court of the city of Lynchburg, A. F. Thomas, foreman, R. S. Burruss, C. L. DeMott,
J. Minor Lewis, T. C. Moseley and Davis R. Taylor were
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sworn a special grand jury of inquest in and for the body of
the city of Lynchbu1·g, and having received their charge,
withdrew and after some time returned into court and presented:
An indictment against Paul Robinson, for perjury, a true
bill.
An indictment against Elmo Payne, for perjury, .a true
bill.
Said indictments are in the words and figures following, towit:
State of Virginia: In the Corporation Court of the city of
Lynchburg, to-wit:
The Jurors of the Commonwealth of Virginia in and for
the body of the City of Lynchburg, and now attending the
Corporation Court for the said city, upon their oath present:
That Paul Robinson, on the 19th day of September, 1934,
within the said city, and at the Corporation Court held for
the said city on the said 19th day of September, 1934, at the
Courthouse thereof, by the Honorable Aubrey E. Strode,.
· J udg·e of said Court, ·was tried on a warrant for a misdemeanor, to-wit, a violation of ~Sub-section two hundred and
six, Section twenty one hundred and fifty four, of
page 2 ~ the Code of Virginia as amended ·by the 1932 Acts
of Assembly, page four hundred and eighty one, towit, operating an automobile on a highway of the State after
his license to drive stood suspended under the provisions of
the Motor Vehicle Code; and that upon the trial of the said
Paul Robinson for the misdemeanor aforesaid, the said Paul
Robinson appeared in the said court as a witness in his own
behalf and was then and there, in the city aforesaid, at the
Corporation Court aforesaid, duly sworn by Hubert H. Martin, Clerk of said Court, to testify as a witness in his own
behalf upon the said warrant that the evidence he should
give upon the said trial should be the truth, the w.hole truth
and nothing but the truth, the said Hubert H. Martin then
and there having authority by la'v to administer the said
oath; and that upon the trial of the said Paul Robinson for
the misdemeanor aforesaid, it then and there became material to inquire 'vhether the said Paul Robinson was the
~river of an automobile which was being driven over the
streets of the City of Lynchburg and upon the highways of
the State of Virginia on the 1st day of July, 1934, at, towit, the hour of ·. . . P. M., and the said Paul Robinson, bC'-
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ing so sworn as a witness as aforesaid, and touching said matter then and there material to be inquired into, did, on the
trial aforesaid, in the city aforesaid, feloniously, willfully,
falsely and corruptly depose, swear and testify, among other
things, tlu~.t he, the said Paul Robinson, was not the driver of
the said automobUe at the time in question and that one Elmo
Payne was the driver of the said automobile at the time in
question, whereas, in truth and in fact, the said Paul Robinson was the driver of the said automobile at the time in
question and the said Elmo Payne was not the
page 3 } driver of the said automobile at the time in question, wJ:tereby the said P·aul Robinson did then
and there, upon the trial aforesaid, in the city aforesaid, feloniously, wilfully and corruptly swear falsely and did thereby
commit willful perjury, against the peace and dignity of
the Common,vealth of Virginia.
This indictment found at the October Term, 1934, of the
Corporation Court of Lynchburg, on the evidence of L. L.
Stanley and Duval Fizer, witnesses sworn and sent to the
Jury by the Court.
· A true bill as to Perjury.
A. F. THOMAS, Foreman.
State of Virginia: In the Corporation Court of the city o.f
Lynchburg, to-wit:
·
The Jurors of the Commonwealth of Virginia in and for
the body of the City of Lynchburg, and now attending the
Corporation Court for the said city, upon their oath present:
That Paul Robinson, on the 19th day of ~September, 1934,
within the said city, and at the Corporation Court, held for
the said city on the said 19th day of September, 1934, at ihe
Courthouse thereof, by the Honorable Aubrey· E. Strode,
Judge of said Court, was tried on a warrant for a misdemeanor, to-wit, a violation of Sub-section two hundred and
six of Section twenty-one hundred and fifty four; of the Code
of Virginia as amended by 1932 Acts of Assembly page four
hundred and eighty-one, to-wit, operating an automobile on a
highway of the State after his license to drive stood suspended under the provisions of the Motor Vehicle Code ; and
that upon the trial of the said Paul Robinson for the
page 4 }- misdemeanor aforesaid, Elm.o Payne appeared in
the said court as a witness for and on behalf of the
said Paul Robinson and was then and there, in the city afore-
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said, in the Corporation Court aforesaid, duly sworn by Hubert H. Martin, Clerk of said Court, to testify as a witness
upon the trial of the said Paul Robinson, upon said warrant,
that the evidence he should give upon said trial should be the
truth, the whole truth and nothing but the truth, the said
Hubert H. l\{artin then and there having au_thority by law to
administer the said oath; and that upon the trial of the said
Paul Robinson for the misdemeanor aforesaid, it then and
there became material to inquire whether the said Paul Robinson was the driver of an automobile which was being driven
over the streets of the City of Lynchburg and on the highways of the State of Virginia on the 1st day of July, 1934,
at, to-wit, the hour of . . . P. l\L, and the said Elmo Payne,
being so sw·orn as a witness as aforesaid, and touching the
said matter then and there material to be inquired into, did,
on the trial aforesaid, in the city aforesaid, feloniously, willfully, falsely and corruptly depose, swear and testify, among
other things, that the said Paul Robinson 'vas not the driver
of the said automobile at the time in question and that he,
the said Elmo Payne, was the driver of the said automobile
at the time in question, whereas, in truth and in fact, the said
Paul Robinson was the driver of the said automobile at the
time in question and the said Elmo Payne was not the driver
of the said automobile at the time in question, whereby the
said Elmo Payne did then and there, upon the trial aforesaid,
in the city aforesaid, feloniously, willfully and corruptly
swear falsely and did thereby commit willful perpage 5 }- jury, against the peace and dignity of the Commonwealth of Virginia.
·
This indictment found at the October Term, l934, of the
Corporation Court of Lynchburg, on the evidence of L. L.
Stanley and Duval Fizer, witnesses sworn and sent to the
Jury by the Court.

""A

true bill.
A. F. THOMAS, .Foreman.

page 6 ~ And at this day, to-wit, at Lynchburg Corporation Court, October 11th, 1934, the date first herein.
be£ ore mentioned.
This day came the Commonwealth's attorney, and the said
Paul Robinson, who stands indicted of perjury, was led to the
bar in· custody of the jailor of this court, and being arraigned,
pleaded not guilty. Thereupon, came a jury, to-wit, Oscar
Burnett, W. M. Dabney, P. L. Magann, Ainslie Perrow, W. H.
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Simpson, J. G. Thomasson, Richard Carter, vV. F. Harlowe,
C. P. Mundy, L. W. Templeton, Claude A. Thompson and J.
J. Wranek, who, having been summoned, selected and tried
in the manner prescribed by law, were sworn the truth of and
upon the premises to speak, and having heard the evidence of
the Commonwealth, the accused by his attorney moved the
court to strike out the Commonwealth's evidence on the
ground that there is a fatal variance between the evidence and
the indictment. Thereupon, on motion of the Commonwealth's
attorney the indictment was amended at bar so as to allege that
the offense was committed on the 19th day of September, instead of the 20th day of September, 1934, and the defendant by
his attorney excepted to the ruling ·of the court in allo,ving
said amendment. After said amendment the accused by counsel announced he did not wish to chang·e his plea. And the defendant by his attorney moved the court to withdraw a juror
and declare a mistrial, on the ground of improper references
by the Commonwealth's attorney and witnesses to other offenses alleged to have been committed by the accused, which
motion the court overruled, and the defendant by his attorney excepted. And the evidence and argument of counsel being heard, the jurors aforesaid returned the following verdict, to-wit, ''We the jury find the defendant guilty
page 7 ~ and fix his punishment at 2 years in the penitentiary. Sigried Oscar Burnett, Foreman''. Thereupon the c}efendant by his attorney moved the court to set
aside said verdict on the ground that it is contrary to the
la'v and the evidence, for error of the court in allowing the
Commonwealth's attorney to amend the indictment and for
errors in allowing references to other offenses committed by
the accused, which motion the court overruled, and the defendant by his attorney excepted. Thereupon, it being demanded of him if anything for himself he had or kne'v to say
why the court should not proceed to pronounce judgment
against hin1 according to la,v, and nothing being offered or
alleged in delay thereof, it is considered by the court that
the said Paul Robinson be confined in the public jail and
penitentiary house of this Commonwealth for the aforesaid
term of two years, to be computed from the date of this
judgment, but deducting therefrom no time in jail awaiting
·trial, and that he pay the costs of this prosecution. And it
is ordered that the sergeant of this city, upon a proper warrant from the lawful authorities of said penitentiary, do deliver the body of the said Paul Robinson to the duly authorized agent of the superintendent of said penitentiary, to
.be conveyed hence to said institution, therein to be treated in
-the manner directed by law.
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At the instance of the accused by his attorney who intimated his intention of applying for a writ of error and Stl!perredeas, the· court doth order that execution of the foregoing
judgment be suspended for a period of 60 days. .And the
.prisoner is remanded to jail.
page 8

~

And at this day, to-wit, at Lynchburg Corporation
Court, October 11th, 1934, the date first hereinbefore mentioned.
This" day came the Commonwealth's attorney, and the said
Elmo Payne,-:-who stands indicted of perjury, was led to the
bar in custody of the jailor of this court, and being arraigned,
pleaded not guilty. Thereupon, came a jury, to-wit, Oscar
Burnett, W. M. Dabney, P. L. Magann, Ainslie Perrow, W.
H. Simpson, J. G. Thomasson, Richard Carter, W. F. Harlowe, C. P. Mundy, L. W. Templeton, Glaude A. Thompson
-and J. J. Wranek, who, having been summoned, selected and
tried in the manner prescribed by law, were sworn the truth
of and upon the premises to speak, and having heard the evi-dence of the Common,vealth, the accused by his attorney
-moved the court to strike out the Commonwealth's evidence
on the ground that there is a fatal variance between the
evidence and the indictment. Therel:Won, on motion of the
Commonwealth's attorney, the indictment was amended at bar
so as to allege that the offense was committed on the 19th
day of September, instead of the 20th day of September, 19·34,
and the defendant by his attorney excepted to the ruling of
the court in allowing said an1endment. After said amendment
the accused by counsel announced he did not 'vish to change
his plea. And the defendant by his attorney moved the court
to· withdraw a juror and declare a mistrial, on the gr9und of
improper references by the Commonwealth's attorney and
witnesses to other offenses alleged to have been committed by
the accused, which motion the court overruled, and the defendant by l:iia attorney excepted. And the evidence and ar·gument of counsel being heard, the jurors aforesaid returned the following verdict, to-wit, "We the jury find the
defendant guilty and fix his punishment at 2 years
page 9 ~ in the penitentiary. Signed Oscar Burnett, Foreman''. The~eupon the defendant by his attorney
moved the court to set aside said verdict on the ground that
it is contrary to the law and the evidence, for error of the
court in allowing the Commonwealth's attorney to amend the
indictment and for errors in allowing references to other offenses committed by the accused, which motion the court overruled, and the defendant by his attorney ex;cepted. There-
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.upon, it being. demanded of him if anything for himself he
-had or knew to say why the court should not proceed to pro.nounce judgment against him according to law, and nothtng
being offered or alleged in delay thereof, it is considerec;l by
the court that the said Elmo Payne be confined in the public
jail and penitentiary house of this Commonwealth for the
aforesaid term of two years, to be computed from the date
of this judgment, but deducting therefrom no time in jail
awaiting trial, and that he pay the costs of this prosecution. And it is ordered that the sergeant of this city, upon
a proper warrant from the lawful authorities of said penitentiary, do deliver the body of the said Elmo Payne to the
duly authorized agent of the superintendent of said penitentiary, to be conveyed hence to said institution, therein to be
treated in the manner directed by law.
.At the instance of the accused by his attorney who intimated
his intention of applying for a writ of error and supersedeas, the court doth order that execution of the foregoing
judgment be suspended for a period of 60 days. .And the
prisoner is remanded to jail.
page 10

~

THE COMMONWEALTH'S OPENING
STATEMENT.

By 1\tlr. Spencer: 1\{ay it please the Court and you gentlemen of the jury: The charge here is against both of these men
for committing perjury,-testifying falsely in this court on
the 20th day of September during the last term of court, and
the charge grew out of substantially this state of affairs:
Paul Robinson, who was well known to the police and particularly to these two police officers who had chased his
car a number of times on different occasions,-sometimes successfully and sometimes unsuccessfully,-they were thoroughly familiar with the car and thoroughly familiar with
Paul Robinson's appearance. They had had dealings with
him because some of the successful chases had ended in him
getting caught and :fined,By Mr. Coleman (interposing): I don't think it is proper
for the Commonwealth's Attorney to refer to that. He should
.
confine himself to the perjury charge.
By the Court: For that purpose only would it be proper to
make such a remark. We are not trying him for any other offense except false swearing.
Mr. Spencer (continues): I say this merely to show that
the officers had had plenty of opportunity to know"this man
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and also for this purpose to show that he had been convicte«
several times for reckless driving and that repage 11 ~ suited in his license being taken away from him.
. ..
By Mr. Coleman: I object to that.
By the Court : I think it is proper to state to the jury that
·one of these men's license had been revoked.
· By Mr. Coleman: That is charged in the indictment.
Mr. Spencer (continues) : The license had been revoked by
. one of these officers who testified, acting under the direction
of the Motor Vehicle Division. Officer Stanley acting under
the direction of the Motor Vehicle Con1mission under the law
law as it stood in 1932 took up his license from him and both
.officers kne'v he had been deprived of his permit to drive.
On the night of July 1st by a coincidence both of these officers happened to be in the same neighborhood. Mr. Fizer
who lives on l\{emorial Avenue 'vas going out 5th Street
along about eleven o'clock and 1\ir. Stanley who lives in the
same neighborhood, West Lynchburg, 'vas also going out
5th Street. Mr. Fizer came up to the light, stopped, and
recognized this man as he passed and undertook to turn
around and chase him. 1\fr. 'Stanley came along behind himI might be mixed up as to which officer 'vas in front. I think
Mr. Fizer ~ecognized him and went up and turned around
to follo'v him, recognized him and the car, and knowing his permit to drive had been taken away, went
page 12 ~ on up 5th Street to turn around to chase him. Mr.
Stanley coming on behind him, following on his
track, also recognized him and -by the tin1e he got to where
he could turn around Fizer was in full chase. He followed
through devious routes through the city and resulted in this
man getting away from him and they got a warrant and he
was arrested and tried, and I don't think it is proper to say
he was tried in the lower court and at that time in the lower
court he testified he wasn't the man who was driving but Elmo
Payne, who the witnesses will tell you is employed by this
man, was in the court room at the time the case 'vas· tried in
· the lower court, and the lower court had jurisdiction to finally
dispose of the matter, it being a misdemeanor, and although it
did have the authority to dispose of it Elmo Payne being in
the court room did not testify.
By Mr. Coleman (Interposing): I don't think that is
proper.
By the Court: I will rule on that when we get to the evi .
. ·deuce.
1\{r. Spencer (continues): It then came up on appeal and
·on the trial up here on appeal or that case Paul Robinson
said he ·was not driving· the car; that Elmo Payne bad his
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car that night and that he didn't have the car and he wasn't
in the car at the time the officer chased him, and Elmo took
the stand and testified substantially to the devious
'page 13 }- route ·they took throug·h town but 'vas unable to
tell the exact route he took. He made a mistake
in saying he went down one street when in fact it was down
another thereby indicating he 'vas not the driver and did not
kno,v. And there will be the corroboration of Mr. .Stanley
in saying that he knmv this man and had known him for a
long time and he knows positively that Paul Robinson was the
drivel," of the car, and so the matter stands. Although both of
these men are indicted separately both of them took the stand
and testified that Payne was the driver of the car when Payne
was not the driver of the car and Paul Robinson was the
driver of the car.
By Mr. Coleman: I don't care to make an opening statement.
page 14

~

DuVAL FIZER,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Spencer:
Q. 1\Ir. ·Fizer, you are a State traffic officer, are you not,
charged with patroling the highways?
A. Yes, sir.
Q. As such officer have you come in contact with Paul
Robinson?
A. Yes, sir.
Q. How long have you known him?
A. Two years, or maybe a little over.
Q. How well do you know him Wha~ opportunities have
you had to· know him'
A. I have known him quite well. I have been in court in
cases where he was in and he has been arrested quite a few
times.
Q. Yon have arrested him?
By Mr. Coleman (Interposing): I don't want to be captious, but I would appreciate it if your Honor would tell the
jury that the case we a.re trying is perjury and not some other
offense.
·
By the Court : Gentlemen of the jury, the testimony about
any other arrest of this man has nothing to do with this case
except as perhaps tending to thro'v light on whether this officer knew the man when he saw him.
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Mr. Spencer (Continues) :
·Q. How many times have vou arrested him T
A. I just don't know. I don't_lmow whether I
page 15 ~ ever arrested him or not but I have been with Mr"!
Stanley and 1\Ir. Stanley has arrested him quite a
few times and had him in Rustburg and in police court in town
in my presence.
Q. During this period of two years Y
A. Yes, sir.
.
Q. Did you appear in this case against him in the Corporation court on the 20th day of September this yearY
A. Yes, sir.
Q. Was he sworn as a witness in the case in which he was
charged with having driven after having his permit revoked Y
A. 1res, sir.
·
Q. Was Elmo Payne also sworn in this court as a witness Y
A. Yes, sir.
Q. Will you tell the court and the jury first what happened on the night that this driving occurred~ Tell in your
own way how the charge arose.
A. I was going up 5th Street. I live on Memorial Avenue
and just as I got along at Phil Payne's garage I met Paul
Robinson coming down the street in this Ford Roadster, a
black Ford roadster, license 219644. I passed him. When I
passed him he was driving and I was driving and I passed
him that close (indicating about four feet), and looked him
straight in the face and knew it was him at the time. Somebody else was in the car. I don't know who it was.
page 16 } I went straight on up the street like I wasn't going to bother him at all until I got to where Park
Avenue comes into 5th .Street. I switched my lights out before I commenced turning around and made a circle. I came
on back down the street and got within about a half a block
of him before he saw me. I cut the lights back on and I
started blowing the siren I think somewhere along where you
go out to the Lynchburg Hospital.
Q. You mean 5th and Federal Streets?
A. Somewhere along there and he went down to Madison
Street, turned down Madison Street one block to 6th Street
and I was still behind him and he went to Harrison Street
and came on throug·h to 11th Stre~t.
By Mr. Coleman:
Q. Please state that again.
A. Came to Madison, turned down one block to 6th, went
one block on 6th to Harrison and turned to the left on Harrison and 'vent straig·ht through to ltth. All the time I was chas-
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ing right behind .him blowing. the siren and running pretty
fast. He turned up .11th Street to the right, went up to Taylor
Street, turned left at Taylor and went straight through Taylor
to the dead end and crossed either Knight or .Aruie Street. I
am not familiar .with those streets so much. He crossed
Knight Street into Ann Street, I think it was, and went out
and came out on Florida Avenue or Norfolk Avenue,-anyhow, the one that comes out at Warren Falwell's filling station.
·
page 17

~

].{r. Spencer (Continues):
Q. That is known as .Florida Avenue. How fast
was he running Y
.
.
A. He was· running anywhere from :fifty-five to seventy-five
miles an hour and I was still trying to stop him, blowing the
siren, and I ·took plenty of chances and crossed 12th Street
up here without making a stop at all going over sixty miles
an hour, right across 12th street which is an arterial street.
When he went out Florida Avenue I stopped chasing him and
went to police station and got a warrant for him.
Q. You say you were as close as ·from you to this desk
when you passed him Y
A. Yes, sir.
Q. Did you look him in the face Y
A. Yes, sir. He had on a white shirt and a straw hat. He
'vas in a black Ford roadster. '33 model, V -8, and the back
curtain was buttoned up on the car.
Q. Did the light fall in his face f
A. Yes, sir, the street light was on him so I could see
who he was. The shadow of the top covered the other person
but I kne'v there 'vas two in there because I could see the
backs of two going down 5th Street and he looked back two
or three times and I could tell easily it was him. I knew him
well.
Q. You say this was an open car?
A. Yes, sir, a roadster.
Q. Now, Mr. Fizer, did you hear him testify in
page 18 ~ this case in the Corporation Court on September
20th
A. Yes, sir.
Q. Tell the Court and jury whether or not he said he was
driving the car.
A. He said he was not.
Q. Who did he say was driving?
A. The other boy over there. I forget his name.
Q. Elmo Payne T
A. ·Yes, sir, Elmo Payne was driving the car.
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Q. Now, as to Elmo Payne, were you in the lower court
when Robinson was tried in the lower court before Judge
McCarron1
A. Yes, sir.
Q. Was Elmo Payne there at that timet
A. He was in the court room.

By .Mr. Coleman: I don't think that is proper. Here is a
man charged 'vith a criminal offense, a felony. I don't think
the question of whether or not he testified in the lower court
sheds any light on this case. I don't think that is· relevant
at all.
By Mr. Spencer: The pupose was to show that this man
was there in the lower court, could have testified, and didn't
testify, and I think it sheds light on whether he was telling
the truth when he came up here and testified he ·was driving.
By the Court : I don't think so, lVIr. Spencer. I
page 19 ~ don't see how it throws any light on that. The
fact he wasn't called as a witness,-he had no function to volunteer as a witness unless called by one side or
the other. There is no evidence he was called by one side
or the other.
By Mr. Spencer: Wouldn't it shed light from this point of
view; that Paul Robinson didn't call him 1
By the Court: I don't think so.
· By Mr. Spencer: Your Honor, here is what I am getting at:
I will state the proposition and if the Court overrules it I
will drop it. Paul Robinson testified in this court on his
trial up here on appeal that he was not driving the car and
that Elmo Payne had his car and was driving his car that
night at that time. Now, he was tried in the lower court with
a full knowledge of that, with as much knowledge as he had
up here, and there was Elmo P·ayne right there in court. Isn't.
it a reasonable inference from that fact that he didn't call
him that he knew Elmo Payne 'vasn 't driving that car and
· the defense, didn't occur to him until after that trial'
By Mr. Coleman: Your Honor has indicated you can't draw
inferences against Payne because he didn't rush up and testify.
By the Court: What about R-obinson?
By Mr. Coleman:· Under the law in Virginia the
page 20 ~ presumption does arise in ·certain instances from
a failure to call certain witnesses but that can't
arise in a case that is twice removed from the case we are
trying at present. A man who appears in police court has a
perfect right to stand. mute and call no witnesses or put on
any witnesses and exercise his right which he has as a mat-
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ter of right in applying to the court for an appeal. While
that court has jurisdiction to finally dispose of it it is a jurisdiction subject to a right of appeal and I don't think under
those circumstances any inferences can be drawn from it.
People frequently go to Municipal Court and never even so
much as call a witness there and no inference or presumption
-can properly arise from a failure to call any witness, and I
submit to your Honor no such presumption can arise from a
case that is three times removed.
By the Court: I am not saying a presumption arise.
By ~Ir. Coleman: An inference then.
By the Court: I will have to overrule your objection except as to Payne. I don't think the fact that Payne failed
to testify down there would be subject to any inference as
to against Payne, but as I have stated before, he was under
no duty to volunteer himself and testify unless called by one
.
side or the other, but I do think that it is proper
page 21 ~ to develop that Robinson being tried in a court of
original and full jurisdiction to try him on the merits, with knowledge that this other man was there and tP,is
other man had the same opportunity to know the facts that he
had but he diqn 't call him and I will let it go to the jury
for what it is worth. I don't say it is worth anything and
I don't say it isn't worth anything, but it is for them.
By 1\{r. Coleman: I very respectfully except.
By the Court: I give you the exception with pleasure.
By 1\{r. Spencer: I would like to ask your Honor for the
purpose of the record to put that in a statement directly to
the jury that they are not to regard the evidence as against
Payne.
By the Court : I have already said so twice, I think.
Mr. Spencer (Continues):
Q. Mr. Fizer, 'vas Elmo Payne in the court room at the
time R.obinson was tried down there?
A. Yes, sir.
Q. Did Paul Robinson take the stand and testify?
A. Yes, sir, he was sworn and testified.
Q. N o,v, did you see Eln1o Payne prior to or at the begin·ning of this trial in this court room?
A. Just before the trial, yes, sir and while the trial was
going on, I think, right back here ·in the hall.
·page 22 ~ Q. Back here in the hall 1
A. Yes sir.
Q. Did he say anything to you about his testimony in the
case as to whether or not he was going to testify?
A. He said he wasn't going to ·perjure himself and get him-
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self in trouble; that the automobile belonged to Paul Robinson and if he wanted to driveit he couldn't keep him front
driving; that he was working for him.
Q. Was that the same day Paul Robinson was tried!
A. Yes, sir.
Q. Before the trial Y
A. Yes, sir.
Q. He told you that he was not going to perjure himself
and get himself in trouble for Paul Robinson Y
A. That is exactly what he said.
Q. Did he thereafter testify Y
- A. Yes, sir.
By· the Court: Ask him what he testified to.
Mr. Spencer (Continues) :
Q. Tell the Court and jury what he testified to.
.
A. He testified he was driving the automobile and he didn't
·testify what street he turned off. He testified he went up 8th
Street to Taylor, all the way through 8th Street to Taylor
•Street and testified he went down behind a grave yard on
Wb.ite Rock Hill. I believe it was over there, and he testified
that there was a boy in the car with him named
pag·e 23 ~ John Jones; that he didn't know him or where he
lived; that he just Irnew him when he saw him when
he saw him and that he jumped out of the car back of the
cemetery and left him in the car by himself, and that he carried the car on do,vn to Paul Robinson's.
Q. Did he testify he was driving the car at the time you
have described shortly before eleven o'clock Y
By Mr. Coleman (Interposing): I object to the form of
the leading questions propounded by the Commonwealth's
Attorney.
Mr. Spenc2r (Continues):
Q. Was the time he testified he was driving the car the
same as the time that you have just described¥
A. Yes, sir.
Q. Was his testimony with reference to the time the same
that you testi:f?.ed that you chased Paul Robinsonf
A. Yes, sir.
Q. Did he say whether or not he was being chased when
1w was doing this driving?
A. Yes, sir, 'he said he was being chased.
Q. Did he say who he was being chased byY'
A. No, sir..
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Q. But he said he was being chased when he went up 8th
Street to Taylor and out Taylor and around behind. the· cemeteryY
·
~
·
A. Yes, sir.
Q. .As a matter of fact this car you were chasing did it even
go. behind the cemetery?
.
page 24 ~ A. I didn't see the cemetery. I know it didn'-t
go up 8th Street, it only just crossed 8th Street.

CROSS EXAMINATION.
By Mr. Coleman:
Q. Mr. Fizer, you testified that the trial in the Corporation Court upon which this indictment arose occurred on the
20th day of September. Are you or not prepared to say that
is accurate if the record shows different 1
A. I can look it up in my note book and tell you the date.
Q. I have in my hand the law order book, No. 31 of the
Corporation Court, page 281, which shows the following occurred. Of course the Court will take judicial notice :
"Wednesday, September 19th, 1934. Vfrginia; at a Corporation Court for the City of Lynchburg, continued and held
at the court house thereof, on "\Vednesday, the 19th day of
September, A. D., 1934.
·
Commonwealth v. Paul Robinson (colored) defendant, upon
appeal from Municipal Court upon a charge of operating
an automobile after his permit had been revoked.
This day came the Commonwealth's Attorney, 'and the said
Paul Robinson appeared by his attorney, as well as in his
own proper person in discharge of his recognizance, and said
parties demanding a jury, there came a jury towit; ....... .
returned the following verdict to-wit: 'P'tVe, the jury find
the defendant guilty as charged in the warrant, and fix his
punishn1ent at confinement in jail for three months, and a
fine of $150.00. Fted M. Davis, Foreman."
page 25

~

The record shows that occurred on Wednesday,
the 19th day of September. Now, Mr. Fizer, I understand you are not, of course; prepared to deny that the
trial in the Corporation Court was on the 19th rather than
-the 20th of September.
A. No, sir. It was changed twice. It was set on the 18th
first and I was in Danville and I called up Judge Strode
myself and it was changed over to the 2oth I understood, but
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lYir. Spencer and I called up Judge Strode and he told me he
had carried it over to the 19th.
Q. Mr. Fizer, you say that this chase which you described
took. place on the first day of July, 1934 Y
A. Yes, sir.
Q. I believe you stated ten thirty or even o'clock at
night.
A. About eleven o'clock.
Q. Do you recall what the condition of the weather was?
"\Vas it dark or raining· or whatt
A. It was dark but it wasn't wet.
Q. It "'as dark. No moon shiningT
A. I wasn't looking at the moon.
Q. I didn't think you were looking at the moon if you were
looking at this defendant all the time, but I thoug·ht you might
recall the condition of the weather. You recalled the other
details about the kind of car he was driving.
A. I know it wasn't raining.
Q. You are not prepared to say what the condipage 26 ~ tion of the weather was.
A. I wouldn't say 'vhether it was cloudy or clear,
but it wasn't raining.
Q. You stated that the car you chased was a black Ford
roadster and have given the license number. That is correct 1
A. Yes, sir.
Q. Mr. Fizer, I suppose during· your experience as a State
officer you have chased a good many automobiles, haven't you Y
A. Quite a few, yes, sir.
Q. Do you experience any .difficulty in differentiating be. tween two colored boys approximately the same height and
size at eleven or eleven-thirty at night and in the dark Y
A. Not those two, no, sir.
Q. ·You don't have any trouble¥
A. Not with those.
Q. With a car traveling at the rate of speed of sixty and
sometimes seventy miles an hour with you following at a distance of one block, as you testified to, you experienced no difficulty in differentiating· between two colored people of that
form and size Y
A. I didn't say one block.
Q. Correct me, sir, then.
A. I said I was right up behind him all the time. I was
within two feet of his back bumper plenty of times.
page 27 ~ Q. Just 'vhere during the chase did that occur?
A. Going down Taylor Street and when he made
the turn to turn up 11th Street, as 've aimed to straighten
out on: 11th Street_, I was within three or four feet of him.
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Q. You testified that in the car with him was· another colored person. Do you know ·who he was 7
A. No, sir, I do not.
Q. If you saw him ag·ain could you tell who he was 7
A. I don't know as I could. I wasn't looking at him.
Q. You say you 'veren 't looking at him 7
A. I was looking at Paul Robinson.
Q. If you were within two feet what would prevent you
from seeing him 7 It 'vould be just like I am looking at you
two gentlemen, you and Mr. 1\icCarthy.
.A. I sa'v somebody in there but didn't pay any attention
to him.
Q. Did the man with him ever turn around and look back
at youY
A. He turned his head back like this (indicating) and looked
back a half a dozen times to see how close I was.
Q. Yet you couldn't identify him 7
A. No, sir, but he 'vas a much darker fellow than Paul
Robinson.
· Q. Could you see the difference in their complexions or
color at eleven-thirty at nig·ht going at that rate of speed 7
A. I could tell it wasn't Paul Robinson because my lights
were glaring right in his back. He was a dark compage 28 r plected colored man.
Q. You could see the difference in their color
traveling along as you have testified 1
A. I could see exactly what I said. I don't know what
you mean by your question exactly but what I testified to is
what I ntean.
.
Q. I am not saying you are not testifying to what you
actually think yon sa'v but you seem to be unwilling to think
you could ·possibly be mistaken.
A. I admit I couldn't be mistaken.
Q. Under the circumstances you have described?
A. Yes, sir.
Q. N o,v, I want to get one other thing straight. You say
you passed these people in front of Phil Payne's garage.
A. I met him right there at that light in the street, yes, sir.
Q. At Phil Payne's garage?
A. Right along at that corner.
· · Q. Then you went on up to what street Y
A. To where Park Avenue comes into 5th Street.
Q. And turned around¥
A. Yes, sir.
Q. Then where did you go from there Y
A. I came back down the street this way ·and got within
about a block of him, somewhere around the light there and
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he was driving slow coming· down the street, very
page 29 ~ slow, and I was going up the .street slow .and I
looked him straight in the face. When I got pretty
close to him, within a block of him, the colored man who was
in the car with him looked around· and when he did that he left
in a hurry.
Q. Let me ask you this : You say no cemetery was passed.
You don't know of any cemetery 1
A. I didn't see any cemetery.
Q. You do know there is one right over there in the direction you went, don't you?
A. One on Grace Street.
Q. Yes, but if you follow Taylor Street and go across Ann
Street and }{night Street you come upon a cemetery in that
vicinity.
A. I didn't see any, no, sir. I couldn't say for sure if
there is one there.
Q. You couldn't say there is one over there T
A. I am not familiar with the cemetery so much.
Q. You don't know that the Presbyterian cemetery is over
there?
A. I know 'vhere the front of it is but not the back line of
it.
Q. Did you know where tl1e defendant, Paul Robinson,
lived.
A. Yes, sir. I knew· well where he lived.
Q. Knowing· well where he lived did you go over and undertake to arrest him after you say you had identipage 30 ~ fled him that night 1
A. I went down to police headquarters and
waited for Judge Glass and swore out a warrant. I reckon
about twelve o'clock Lieutenant Young, Gilliam and Rogers
told me to leave the warrant and they would execute it and
I went home.
Q. What time did you get the warrant from Judge GlassY
A. He comes down to the police station every night about
eleven o'clock and generally stays any where from half an
hour to an hour.
Q. You g·ot tl1e 'varrant and left it there f
A. Yes, sir.
Q. You didn't go to Paul Robinson's where he lived, did
vou?
.. A. No, sir.
Q. What kind of clothes did you say Paul Robinson had
on on that occasion f
A. A white shirt and a stiff straw hat.
Q. What kind of clothes did the other man have onf
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A. He had on dark clothes. I couldn't say exactly what
he had on. As well as I remember I don't believe he had a
hat on or a cap on either. I believe he was bare headed.
Q. You say you never saw the person in the car with him
and will be unable to identify him?
·
A. I saw him, yes, sir, but I couldn't identify him.
Q. Whyf
page 31 ~ A. I never paid any attention to him particularly. I didn't have any reason to pay any particular attention to who was riding· with him.
By the Court: You have been over that quite a number of
times about ahat identical thing, whether or not he recognized the other man,-why he didn't recognize him, and now
you are going over and over it again.
By Mr. Coleman: If I understand my right in cross examination I have pretty much latitude in that.
By the Court: You have, and I have allowed it up to this
point, but am not going to allow it any further on that subject.
By 1\tir. Coleman: Very well. I respectfully except.
Q. Did anyone else testify in the court up here, Mr. Fizer t
A. On 'vhich side?
Q. I am speaking about the case in the Corporation Court.
A. Mr. Stanley testified and this colored boy, Payne.
Q. I am speaking about the Commonwealth, the side you
testified for.
A. Just Mr. Stanley and myself.
pag·e 32 ~ ;By the Court:
Q. Mr. Fizer, why were you chasing this manY
A. Because his license was revoked.
Q. License for what'
A. Virginia ·State Operator's license to operate an automobile.
Q. You thought the car was being driven by a man who had
not the right to drive a car?
A. Yes, sir, his permit had been taken up.
Q. Had you any kno,vledge of that?
A. Yes, sir, I had seen the statement and the form mailed
from the office of the Division of 1\{otor Vehicles to Mr. Stanley to take his operator's license up.
Q. That is the reason you were chasing him?
A. Yes, sir.
RE-DIRECT EXAl\ITNATION.
Q. Mr. Fizer, when you passed him on 5th Street Mr. Coleman asked you if you could recognize him going seventy-five
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miles an hour. When you first passed him just a few feet
apart how fast was he going?
A. Very slow, not over fifteen miles an hour.
Q. Did you have any conversation with him or did he make
any remark to you after the trial about chasing him.Y
A. Yes, sir. That was before the Corporation Court trial
and after the police court trial. ·
Q. What did he say to you¥
~

By Mr. Coleman (Interposing) If your Honor
please, I think this is a matter which should have
been developed on direct examination and not on re-direct.
· By the Court : I 'vill allow you to cross examine him again.
By Mr. Colema~: I except.

page 33

By. Mr. Spencer:
Q. Mr. F'izer, you may answer the question. What did he
say to youY
A. I was coming out of the Lynchburg Garage and Paul was
in an Oldsmobile of Cassel Bevely and he got out and came
back to where I was and stood on tlie left hand side of my car
which was headed down Church Street with his foot on the
running board a-nd he asked me what did I want to chase him
for.
Q. What did he say 7
.
A. He asked me what did I want to chase him for and I
told him the reason I w~s chasing him was because his permit was revoked and I had seen him on Main Street in his
car, which he admitted, and he told me, said: "What do yon
wan.t to chase me for and get me in this trouble''Y I said,
''It is the law and yon were operating the automobile while
your license were revoked and that is the reason why I was
chasing yon''.
Q. Did he deny it Y
A. He didn't say "no'-" or "yes".
page 34 }-

RE-CROSS EXAMINATION.

By Mr.· Coleman:
Q. When did this statement take place, Mr. Fizer?
A. It wasn't long,-I imagine somewhere around a week
after the trial in police court.
Q. Somewhere around a week after the trial in police court¥
A. Yes, sir, some few days after it. It wasn't long afterwards.
Q. Yon were present in the police court hearing?
A. Yes, sir.
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Q. Was an appeal taken to the Corporation Court at the
timet
A. No, sir, not in the court room that morning.
Q. The law allows ten days from which to appeal from that
decision. Do you know when the appeal was taken?
A. I do not, no, sir.
· Q. How long? You say within a few days. Do you know
how long?
A. I am not just sure about the time but it was about a
week.
Q. About a week after this man had been tried 7
A. Yes, sir.
. Q. At which time, as you ·have testified, he denied driving
·
the automobile1
A. Absolutely, he did.
.
Q. No,v, you tell the jury after he had been
page 35 ~ tried and you don't know whether an appeal had
been taken or not, but certainly one was taken, that
he came up to you and adn1itted having driven the automobile?
A. I don't know whether he took it or not. He could have
taken· it ten days afterwards.
Q. .Assuming he had taken an appeal after he had denied
driving the car in police court, he then cam~ up to you and
admitted he had been driving Y
A. Exactly what I stated is what he said, not anything more
than that
Q. Your staten1ent is that he asked you what you were
chasing him for.
A. He asked me what I was chasing him for. He said what
_did I want to chase him for and get him in this trouble.
Q. It is your statement then that he did admit he was
driving the car on that occasion 7
·
A. I don:t understand what you mean.
Q. I 'vill try to make it clear to you. You testified that
this man was tried in the Municipal Court at which time he
'vas convicted.
_
A. Yes, sir.
Q. That a short time after that you were talking to him. at
the Lynchburg Garage and that you had a conversation with
him which you detailed here. Now, I want to know if it is
your idea that he admitted to you at that time he was driving
the car on the occasion 'vhen he was arrested.
·page 36 r A. That is the way I looked at it.
Q. You say he did admit it 7
A. That is the way I look at it from what he said.

The witness stands aside.
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L. L. STANLEY,
having been first duly sworn, testified as follows:

DIRECT EXAMINATION .
By Mr. Spencer:
Q. Mr. Stanley, you are a State Traffic Officer!
A. Yes, sir.
Q. What are your. principal duties!
A. Patrol the highways as traffic officer.
Q. Are you acquainted with Paul Robinson!
A. Mighty well, yes, sir.
Q. How well Y Describe to the jury what opportunities you
have had to know him.
A. I have run him several times and convicted him several
times and arrested him several times and seen him practically
every day for five years, what time he wasn't in jail or on
the City Farm.

By Mr. Coleman: I object to that on the ground that it is
improper.
By the Court: What part?
By 1\fr. Coleman: All of his statement which
page 37 ~ shows he has been convicted of other crimes. It
does nothing but prejudice the jury and under the
circumstances I think there are sufficient reasons to declare
a mistrial.
By the Court: I overrule your motion, but I will say to the
jury that being convicted of something else has nothing to
do with this case, but this n1an is testifying that in connection with other trials he has had opportunity to see .him and
know him, but whether or not he was convicted in other trials
has nothing- to do with this case. The jury can accept his
statement for what it is 'vorth as tending to show, maybe, that
he had a chance to know this man and how well he knew him.
By Mr. Coleman: I except, sir.
Mr. Spencer (Continues) :
Q. Ho'v many times do you think you have seen him, Mr.
Stanley?
A. I have seen him practically every day.
Q. On these occasions you speak of in court were you in
these trials and would see him in court?
A. Yes, sir, in my cases.
Q. As a traffic officer what do you know about his license or
permit to drive being revoked t
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A. His li~ense were revoked at Rustburg and Judge Halsey
· _
recommended to the department a ·revoking of his
page 38 ~ license.
.
Q. VVas that your caseY
A. Yes, sir.

By Mr. Coleman: I am objecting to this, your Honor.
By the Court: Objecting to showing the license had been
revoked?
By ~Ir. Coleman: No, sir, but to any statement as to why
his license was revoked. I admit the license was revoked.
By the Court: If it is admitted that the license is revoked
I think that is sufficient on that point.
Mr. Spencer (Continues):
Q. 1\fr. Stanley, did you see him on the night of July 1st 7
A. Yes, sir.
Q. Under what circumstances? Just tell the Court and
jury what happened on the night of July 1st.
A. I was going from police headquarters out 5th Street
and at 5th Street and Federal,Q. vYhat time was itT
A. I should say somewhere around close to eleven o 'clock)t
ten-thirty or eleven. I wouldn't say positively what time. It
might not have been over ten o'clock, just a rough estimate.
I know it was the first part of the night but as to
page 39 r the actual time I couldn't say. I imagine it was
somewhere in the neighborhood of ten o'clock. I
pulled up behind hvo or three cars at 5th and Federal. ·They
bad stopped for the red light and I stopped behind those
cars. Paul came do\\-'11 5th Street. When the light changed
and traffic started moving off he came on down under the
light. I pulled up to the first intersection coming down 5th
Street to turn around.
Q. Why 'vere you turning around 1
A. He had no right to drive. His license had been revoked
and I kne\v he had no rig·ht to operate an automobile and he
was driving. I \Vent up and turned around and when the
traffic behind me had passed,-! pulled out and five or six
automobiles behind me passed, and before I could get clear to
come back in 5th Street Mr. iFizer came down behind him and
when I got turned around and started back the way they were
going they turned off, probably a block and a half or two
blocks from there and all I could hear was his siren. When
I got on 12th Street I could hear the siren but never got in'
sight of them any more.
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Q. How close did you get to·· Paul Robinson!
A. As close as from here to you, the two cars passed right
by each other.
Q. What point in 5~h Street was it he passed you Y
A. Just before you hit the intersection.
Q. Is there a street light there 7
A. I think it is. I am sure it is.
Q. Was the light sufficient for you to know him 1
·page 40 ~ A. I knew it was Paul Robinson.
Q. You know positively that was Paul Robinson
driving the car?
A. I absolutely knew he was driving.
· Q. Mr. Fizer then dropped in behind him and you followed as far as 12th StreetT
A. Yes, 8ir.
Q. Now, did you hear ·Paul Robinson testify in this court on
.his trial on appeal on the 19th or 20th day of September, this
last term of court?
A. I think it was the 19th or 20th. I was here at the trial,
yes, sir.
·
.
Q. What did he testify to relative to who was the driver of
the car at the time you have spoken of?
A. He said Elmo Payne was driving.
Q. Was he duly sworn by the Clerk to testify in the caseY
A. Yes, sir.
·
Q. Did he take the stand to testify in his own behalf as
a witness?
A. ·Yes, sir.
Q. Did he state he was driving the car or not driving the
car?·
·
A. He stated he was not in the car at the time this chase
. took place.
Q. Did he say who was driving?
A. He said Elmo Payne was driving it.
page 41 ~ Q. Is that all you know about it f
A. That is about all I know.
Q. How fast was ·he going when he passed you on 5th
·StreetY
A. He had just started out.· He was not going over ten
or twelve miles an hour.
Q. Had he already stopped on the other side of the stop
light?
.
A. I am almost sure he had. Traffic in front of him
stopped and he was behind several of those cars.
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CROSS EXAMINATION.

By Mr. Coleman:
Q. Mr. Stanley, you testified, of course, in Paul Robinson's
trial in the Corporation Court on a charge of driving when
his permit had been revoked.
A. That is -correct.
Q. Upon that trial, as has already appeared by the record,
he was given a sentence of three months in jail and $150.00
fine.
A. I think so.
Q. Which sentence he is now serving on the City Farm,
is that correct?
A. Yes, sir.
Q. That is this man, Paul Robinson, the man in the blue
shirt?
A. Yes, sir.
..
Q. You testified you think the trial occurred on
page 42 ~ the 19th day of September f
A. I think it was the 19th.
Q. Mr. Stanley, did I understand you to say you were coming into 5th Street from Federal Street?
A. No, sir, I was going straight up 5th Street, not coming
into 5th Street.
Q. You were going· up 5th Street and had stopped at the
light at Federal StreetY
A. I had stopped at the light at Federal Street, yes, sir.
Q. Did I understand you correctly when you said probably two or three cars were between you and the light?
A. Yes, sir.
Q. Did the car in which you say Paul Robinson was driving come to a stop at the light?
A. I· couldn't say whether it did o~ not. It was moving
when I seen it. There were several cars coming down 5th
Street and they were stopped at the light. Whether he got
up behind those cars before they moved I couldn't say, but
several cars were stopped for the light at 5th and Federal.
Q. you kno,v. whether anyone else was in the car with him'
A. Yes, sir, another one in the car with him.
Q. You know who the other person was7
A. No, sir, I couldn't say.
Q. Could you give us an idea of what he looked
page 43 ~ like Y
· A. I should say about the same size man as Paul
Robinson.
Q. About the same size man as Paul Robinson 7
A. He appeared to be.
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Q. .See anything else about him that 'vould indicate what
he looked like 1
A. No, sir, I didn't pay particular attention to him. I just
knew there were two in the car and they drove right on by and
I had just started on off as they came by, and I seen Paul
driving and after I seen he was driving·, I 'vas anxious to turn
around and come back aftm· him before he got too much start
on me.
Q. Do you think you could identify the person in the car
with himY
A. No; sir, I don't think so.
Q. You do say that in your judgment he looked to be about
the same size as Paul Robinson.
A. Yes, sir, from looking at both in the car I would say he
was about the same size man as Paul.
Q. Could you tell anything· about their complexions,
whether both were the same color.
.A. I didn't observe him that close. I just drove by and
after seeing Paul driving I was anxious to turn around and
come back this way.
· Q. You think you could have observed any difference between the color of two colored people on an occasion of that
kind?
page 44 ~ A. Well, if I had just looked after I seen Paul,if I hadn't paid any particular attention to him I
could have looked close enough, I think, to have observed
enough to identify him again if I seen him.
Q. What did you do when the car 'vent on by you f
A. After he came on by I pulled in this drive to turn
around.
Q. The drive at the Standard Oil station?
A. Yes, sir, the Standard drive. Those cars kept on ahead
and I should say it 'vas probably six or seven or maybe eight
cars behind me. As soon as they got by I started back. Fizer
came down about the tin1e the last car got clear so I could
come down behind him.
Q. How far was Fizer bel1ind the car in which you say
Paul Robinson was driving when it passed you Y
A. I would say it was a block. He blew his siren just as
he got to 5th and Federal.
Q. You would say Fizer was a block behind the car in which
Paul Robinson was in when he passed you?
A. I would estimate it somewhere near a block.
Q. You know anything about the condition of the weather
with reg-ard to whether the moon was shining or notf
A. I know it wasn't raining. It was dark. I couldn't say
whether the moon was shining or not.
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RE-DIRECT EXAMINATION.
By Mr. Spencer: Your Honor please, there has been an
oversight on my part. There is a matter that
page 45 ~ should have been brought out on direct examination but the Court has latitude in allowing it now.
I neglected asking this officer on direct examination about
Elmo Payne and ask leave of the Court to do that now.
Q. Did Elmo Payne testify in this t'rial on September 19th Y
A. Yes, sir.
·
Q. Tell the Court and jury what he testified to.
A. Actually what he said?
Q. As accurately as you can recall it, yes, sir.
A. He testified he was operating the automobile; that Paul
'vasn't in there; that some other fellow by the name of Jones
'vas with him and "rhen Mr. Fizer pulled up behind him he had
five gallons of whiskey in a can in the car and he asked this
man to cut it up but after he found Mr. Fizer was behind him
pushing him so close he didn't have time to cut it up·; that he
'vas driving the automobile and Paul never knew anything
about it at all; that he carried the car, I think he said, to
Paul's that night, or, I believe he said he went home and spent
the night but never mentioned it to Paul about being chased
by anyone, but he~ said he went up 8th Street and it was testified they went up 11th Street.
Q. Had he been duly sworn by the Clerk!
A. Yes, sir.
Q. To tell the truth and nothing but the truth?
A. Yes, sir.
page 46 ~ Q. He testified he was driving the car at the time
Mr ..Fizer was chasing him t
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Coleman:
Q. Did I understand you to say he testified he went homeY
A. I am sure he said he went home that night.
Q. Did he say what became of the carY
A. No, sir, I don't recall.
Q. Do you know of your own knowledge whether or not the
car was at the place Paul Robinson stayed when the officers
went there later Y
A. I never went there that night at all. I went by police
headquarters to see if Fizer came by and then I went on home.
Q. You know whether or not police officers did go to his
house that night Y
A. Some time that night they did, the last shift.
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Q. you know whether they found the car at his place when
they went there Y
· A. I don't know.
, Q~ You say that the boy testified· he went homeY
· A .. Yes, sir.
The witness stands aside.
page 47
.

~

HUBERT H. MARTIN,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By J.\IIr. Spencer:
Q. Mr. Martin, as Clerk of this court, did you swear Paul
Robinson and Elmo Payne to testify in the case in which Paul
Robinson was charged at the September term of driving a
car after his license was revoked?
A. Yes, sir.
Q. Was Paul Robinson tried more than once at the September term, this year Y
.
A. I think not. I don't recall but one trial.
Q. Only one trial Y
A. That is, according to my recollection. I don't think
there was but one trial.
Q. You can refresh your memory from your docket to see
if there was more than one case on your docket tried that
term against Paul Robinson.
A. I don't see but one here.
Q. That is the official court docket, is it not!
A. Yes, sir.
No Cross Examination.
The witness stands aside.
By the Court: What is the point of that?
By 1Yir. Spencer: Mr. Coleman seems to raise the point
that it was on the 19th when the indictment says it took
·
place on the 20th, so we are proving by the Clerk
page 48 r that there was but one case tried against Paul
Robinson at that term of court.
The Commonwealth rests.
End of all Testimony.
By the Court: Gentlemen of the jury, you may retire to
the hall until sent for.
·
Note : Then and there the jury retired from the Court
room.
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By 1\{r. Coleman: If your Honor please, I would like to
move the Court to strike out the evidence for the Commonwealth on the ground that there is a fatal variance between
the charge in the indictment and the proof in this case.
Note: At this point the motion to strike out the evidence
was argi.Ied by counsel for the defendants after which the
following took place:
By the Court: Assuming that all you said was true, Mr.
Coleman, the net result of sustaining your motion would be
to strike out the evidence in this case and the jury would then
find that the defendants were not guilty of committing perjury on the 20th day of the month named. The Common·wealth 's Attorney would then summon his witnesses again
and go before another grand jury and have an indictment
that they committed perjury on the 19th day of the month
and then we would come here and go all through
page 49 ~ this trial again. You couldn't plead autre fois
acq~tit on your o'vn authority, because you hadn't
been acquitted of conmritting perjury on the 19th day, you
have been acquitted of committing perjury on the 20th day.
Now, after the decision that you refer to, to expressly prevent this sort of thing,-apparently as I look at it off-hand,the legislature subsequently enacted 4878 of the Code which
expressly provides that a man, after he had plead, and during the progress of the trial it becomes evident that there
is a variance in the indictment and the proof in a matter that
doesn't change the nature of the offense, the court may allow an amendment and after the amendment is allowed the
defendant may have it read to him and may, if he wishes,
change his plea or plead again. Now, what I want to hear
you on is, "Why may not the Court follow that in this case
rather than bring· us all back here with a new indictment
and go through with it again?"
By Mr. Coleman: I hadn't addressed myself, if your
Honor please, to the result that will follow.
By the Court : I ain addressing you to 4878 and why that
doesn't fit this case.
By 1vir. Colem·an: I would like to see it before I undertook
to answer it.
Note: Then and there .Court was adjourned at one o'clock
p. m., until two-thirty p. m. of the same day.
page 50 ~

Note : Court met pursuant to· adjournment at
two-thirty p. m., of the same day.
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By the Court: Mr. Coleman, have you any further argument!
By Mr. Coleman: No, sir.
By 1\1:r. Spencer: I have found in the Virginia Law Register, New Series, Volume 5, a comment of Judge Burks at
the time of the revision of the Code upon these sections and
it is just in line with 'vhat your lionor has said along that
line about the idea and purpose of revision where the effect
of the change didn't change the nature of the charge it could
be amended.
By the Court : All of which means, Mr. Coleman, the law is
not the game it used to be.
By Mr. Coleman: I think it is a tremendously interesting
.game. Your Honor asked me a while ago what the result
would be. Well, as your Honor suggested, there would have
to be are-indictment, a re-bial, but as I said before I wasn't
addresing myself to the consequences. I "ras addressing myself to what I conceive to be the law applicable.
By the Court: lvir. Coleman, 'vhile I thought your point
was well taken as an original proposition I do not
page 51 ~ think it would avail against the motion of the A.ttoi-ney for the Commonwealth for leave to amend
his indictment, to put in the 19th instead -of the 20th. Is that
motion made, ~Ir. Spencer1
By J\tir. Spencer: It is, your Honor.
By the Court: :Nlr. Coleman, do your clients 'vish to plead
anew to the indictment?
By Mr. Coleman: Your Honor is going a little
·
pag·e 52 ~ too fast for me. Since you are going to permit
the amendment will you permit me to confer with
my clients?
By the Court : Yes, sir.
Note: After a short conference between the defendants and
their attorney the following· took place:
By 1\fr. Coleman: I desire to except to the action of the
Court in permitting the Commonwealth's Attorney to amend
the indictment in the case of Commonwealth v. Payne and
Robinson under the circumstances and I will stand on my
rights and will not plead anew to the amendment.
·
By the Court : Have you any testimony to offer?
By 1\{r. Coleman: I have not. I wish to make these further
points in support of my position: I wish to say to the Court
as the case now stands, from statements made in the opening
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statement about the accused Robinson having been frequently
arrested by the police, the statement particularly of Officer
Stanley that he had arrested him and had convicted him and
other similar statements which I can't for the moment recall
constitute a reference to the accused's character which I don't
think could properly be removed by simply a statement to
the jury by the court to the effect that they are to
page 53 ~ disregard it except for the purpose of whether or
not he might have. had an opportunity to know
him. N o,v, along that line I think the practice would be that
· I would move the Court, under the circumstances, since it
cannot be removed, to withdraw a juror and declare a mistrial which I understand your Honor has overruled and is excepted to for the reasons stated.
I wish to make this further additional motion ; that these
accused stand indicted for perjury, and under the well accepted rule in Virginia, as well as the universal rule at common law, an accused person of perjury cannot be convicted
save upon the testimony of two witnesses or the testimony
of one witness and strong corroborating circumstances. Now,
I submit to your Honor that the evidence has to be brought
here and made to corroborate on every material fact; that
the only evidence as to the statement of what these two accused made in the court is the statements which they themselves are alleged to have made when they were on the witness
stand, one testifying in his own behalf and one testifying
as a witness for the party accused of the crime. Now I am
not unmindful of Section 4781 of the Code of Virginia which
provides this, singularly enough: "In a criminal prosecution,
other than for perjury, or in an action on a penal statute,
evidence shall not be given against the accused of any statement made by him as a witness upon a legal examination,
unless such statement was made when examined as a witness
in his own behnlf." Of course, one defendant here
pag·e 54 ~ 'vas not examined as a witness on his own behalf. I contend that that statute is unconstitutional insofar as it makes it applicable to the crime of perjury for the reason that it controvenes the section of the
constitution which forbids an accused giving evidence again~t
himself or by the same token, of somebody testifying to statelnents which he has made as a witness in a judicial proceeding. Now, if that rule were adopted it would leave us here
with the testimony of two witnesses but their statements as
to what the accused ·said when he was on trial is not corroborated or proven except by the admissions of the two accused
when they testified in the proceedings before your Honor,
and I submit under those facts and circumstances, where the
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-rule is well established since time immemorial, that there can
be no conviction for perjury except on the evidence of two
witnesses under circumstances that I have detailed and that
the Commonwealth has failed to establish here.
By the Court: Let's see Y That comes to this, does it not t
These witnesses are allowed to testify to what these men said
at the other trial and then the constitution protects them in
having what was said by them proven against them Y
By Mr. Coleman: Yes, sir.
By ·the Court: There <!ould be no conviction for perjury
then. ·
By Mr. Coleman: Certainly there can be convie. page 55 ~ tion for perjury. The accused at common law was
not in any case able to be convicted of perjury in a
case in which he was not permitted to testify, of course.
By the Court: Perjury is false swearing as to material mat. ters in a case in which he was permitted to testify,By Mr. Coleman (Interposing·): I submit to your Honor
· that permitting a conviction where you allow witnesses to
give statements that a person made 'vhile regularly testifying would contravene the constitution to that extent.
By the Court: I don't think so. With deference, I will have
to overrule the motion. Have you any testimony to offer?
By Mr. Coleman: No, sir; I have no testimony to offer.
I of course except to your Honor's overruling the last motion.
ORAL INSTRUCTION.
page 56~
By the Court: Gentlemen of the jury: You have for consideration two indictments charging perjury. The indictments originally written were on the 20th day of the month.
The evidence develops that the occasion referred to was the
19th day of the month, so I have allowed the indictments to
be amended to the 19th dav of the month.
Perjury is false swearing in a judicial proceeding as to ma. terial matter in that proceeding. In this case the allegation is in substance that on the trial of one of these defendants for driving an automobile without a license both of
these defendants testified under oath that the said defendant was not driving the car at the time. The further allegation of the indictment is that the matter was material and
that that testimony was false. The Court instructs you, as
a mattert of law, that that testimony was material in that
prosecution.
That leaves you to determine in this case whether or not
. these two men, or either of them, because you might, if you
saw fit, convict one and a<!quit the other, or it is within your
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power to find them both not guilty or both guilty. If you
find that either or both of them did swear falsely when one
of them was tried for driving that car, then it would be
your duty to convict the one, or both, of swearing falsely.
Now, in every criminal prosecution the accused
page 57 } comes to his trial presumed to be innocent and
that presumption follows him throughout the case
until and unless from all of the testimony upon the witness
stand you are convinced beyond a reasonable doubt that the
man is guilty.
· The reasonable doubt does not mean a whin1sical doubt or
a possibility that it might have happened some other way
but means a doubt arising on the evidence of such a substantial nature that if the same kind of doubt were interposed
in a matter of like importance to you as to the prisoner at
bar that it would cause a n1an of reasonable prudence to pause
and hesitate before taking action, but, if upon all the testimony you have an abiding conviction that these men swore
falsely on the trial heretofore had on the 19th of Septemtember then you are convinced beyond a reasonable doubt and
it would be your duty to find then1 guilty and to fix the punishment at a fine of not exceeding one thousand dollars, or imprisonment in jail not exceeding twelve months, or either
a fine and such imprisontnent, or in your discretion at fro1n
one to ten years in the penitentiary. If you find them not
guilty the form of your verdict would be, ''We, the jury, find
the defendant not guilty'' and one of your nurnber sign it
as foreman. If you find them guilty you say, "We, the jury
find the defendant guilty and fix his punishment at so and
so" within the limits I have already stated to you and one
of your number sign it as foreman.
The Court further instructs you as follo,vs:
page 58~
DEFENDANT'S INSTRUCTION #1.
The Court instructs the jury that suspicion, however
grave, that the accused or either of them may have been
guilty of the crime with which they are charged is not sufficient to convict them. An accused is presumed to be innocent of the crime with which he is charged and this presumption follows hiin throughout every step of the trial and
applies at every stage thereof. The burden is upon the Common,vealth to establish his guilt by proof so clear and convincing as to convince the jury of his guilt beyond a reasonable doubt, and if the jury entertain a reasonable doubt about
any element necessary to convict him of the crime with which
he is charged, they must find him not guilty.
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The Court instructs the jury that on a trial of the charge
of perjury, they cannot convict the accused or either of
them unless upon the testimony.of two witnesses or unless the
testimony of one witness has been so corroborated that they
believe it true beyond all reasonable doubt.
page 59 ~ DEFENDANT'S INSTRUCTION #3.
The Court instructs the jury that the failure of either of
the accused to testify creates no presumption against them.
and in considering their guilt or innocence, their failure to
testify is not a circumstance which the jury is entitled to
consider.
ORAL INSTRUCTION (continued}.
Now, gentlemen of the jury, from what the Court has said
you are not to gather that the Court is making any comment whatever or intimating any opinion upon the weight of
this testimony or who you shall believe or not believe. That
is wholly within your province, but after you have arrived at
your conclusion as to what the facts are in this case it is your
duty to apply these rules of law in finding your verdict.
Gentlem~n, yot1 may proceed with your argument.
Note: The following are parts of the closing arguments
objected to by counsel for defendants:
page 60 ~ By Mr. Ward: Now, what does the defendant
do~ He goes down in the lower court and has
Elmo Payne iu the court room. Elmo goes to see what the
case is all about and then contrives to testify in the upper
court. He came down to hear it in the lower court and comes
up here and tells you he was driving the car.
By Mr. Coleman (Interposing): I object to that along
the lines I have indicated and object to it further oh the
ground that it impinges the well known principle that he
can't comment on the failure of the accused to testify.
By Mr. Ward: I do not comment upon the failure of the
accused to testify but upon the failure of the accused to bring
his witnesses to court.
By Mr. Coleman: I respectfully except to that line of argument for th~ reasons stated.
By the Court: Your objection is well taken so far as the
comment of the attorney upon any failure of the accused to
testify. The Court has already instructed the jury that noth-
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ing· is to be presumed against the accused from the fact that
he did not testify and it is improper for the Commonwealth's
Attorney to comment upon the failure of the accused to testify. He has a right to argue ~or what it may be worth, if
anything, that the failure to produce other witpage 61 } nesses to testify 'vho was driving the car may indicate this or that, whatever the jury wishes to
draw from it, but he has no right to make any comment upon
the failure of the accused to testify in this case.
· By Mr. Coleman: I except to the Cpurt's ruling.
By the Court: What are you excepting to, Mr. Coleman f
By Mr. Coleman: I am excepting to your Honor's ruling
with regard to any inference that might be drawn by the failure of the defendant to produce any witnesses in the Municipal Police Court.
Mr. Ward (Continues) : I haven't intended to say anything
to any of you gentlemen to lead you to believe that any presumption could arise against Paul Robinson for not testifying and didn't say so, but it is an inference anybody would
draw. What would you gentlemen do if confronted with a
similar set of circumstances and you were absolutely innocent? Wouldn't you tell people who knew where you were
that night to come and testify for you? Wouldn't you attempt to prove an alibH Would you not just bring any witness forward at all? There was some witness Mr. Coleman
summoned here who didn't appear,By Mr. Coleman (Interposing): This argument
page 62 ~ has reference to this trial here.
By 1\{r. Ward: I am not talking about Paul Robinson.
By the Court: That line of argument is improper. Can't
you quit is Y Argue on the evidence that is here.
Note : After the case was fully argued the jury retired to
their room and after some deliberation brought in a verdict
finding both defendants guilty and fixed their punishment at
two years in the penitentiary. Thereupon the following motion was made:
By lVIr. Coleman: I move the Court in each of the two cases
to set aside the verdicts as being contrary to the law and
the evidence and for the error of the ·Court in permitting
the amendment of each indictment, and for the errors assigned in the trial of the case.
By the Court : The motion is overruled.
By Mr. Coleman: I except to your Honor's ruling and will
ask for a suspension of sixty days.
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page 63 }CERTI,FICATE.
I, Aubrey E. Strode, Judge of the Corporation Court ~or
. the City of Lynchburg Virginia, who presided over the tr1al
of Commonwealth v. Paul Robinson and Elmo Payne, to the
record, testimony and other incidents of 'vhich said trial this
certifiCtate is attached, do hereby certify that the foregoing is
a true and correct copy of all testimony, agreements and
other incidents which were introduced or that occurred during said trial, including all instructions requested and given,
grounds of objections to the admission and exclusion of evidence, the opening statenwnt of the Commonwealth's Attorney and such parts of the Commonwealth's closing argument
as was objected to. and of the refusal of the motion to strike
out the evidence with a statement of the g·rounds of said motion.
I do further certify that the said case was tried in the Corporation Court for the City of Lynchburg, at Lynchburg, Virginia, on the 11th day of October, 1934, and it appears in writing that the Commonmalth by its attorney has had reasonable notice of the time and place 'vhen this testimony and
other incidents of trial 'vould be tendered and presented to
the undersigned for certification, which is certified within
sixty days after final judgment.
Given under my hand and seal this 25th day of October,
1934.
AUBREY E. 'STRODE, (Seal)
,Judge of the Corporation Court for the City of
Lynchburg, Virginia.
:~filed

in clerk's office Oct. 25th, 1934.
HUBERT H. MARTIN, Clerk.
page 64 ~ I, Hubert H. Martin, clerk of the corporation
court for the city of Lynchburg, hereby certify that
the foreg·oing is a true transcript of the record of the case
of Commonwealth v. Paul Robinson and Elmo Payne, tried
jointly, and I further certify that notices as required by Section 6253-f and Section 6339 of the code were duly given as
appears by a paper 'vriting filed with the record of said case.
The clerk's fee for making this transcript is $10.00.
Given under my hand this 31st day of October, 1934.
HUBERT H. MARTIN, Clerk.
A Copy-Teste:
~L
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