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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2656
EDWARD C. EPES, Plaintiff in Error,

versus
NAPOLEON PALMIERI, Defendant in Error.

PETITION FOR A WRIT OF ERROR AND
SUPERSEDEAS.

To the Honorable Chief Justice and the Associate J'lt.~tices
of the Supre11ie Court of Appeals of Vir,qinia:
Your petitioner, Edward C. Epes, respectfully represents
that he is aggrieved by a judgment of $455.00 with interest
on $65.00 part from September 1, 1940; on another $65.00
part from October 1, 1940; on another·$65.00 part from November 1, 1940; on another $65.00 part from December 1,
1940; 011 another $65.00 part from January 1, 1941 ; on
2* another $65.00 part from *Februa.ry 1, 19'41, and on the
remaining· $65.00 part from l\farch 1, 1941 ( the foregoing- being a part of the alleged claim based upon the alleged
existence of a lease cal1ing· for an annual rental of $780.00
payable in monthly installments of $65.00 ea.ch, there hff'd.ng
expired at the time of the institution of the action the months
mentioned, for which suit was brought on that part of. the
alleged claim) ~nd costs, rendered against him by the Circuit Court of Nottoway County on the 11th day of April,
1942, the proc.eeding being instituted by notice of motion for
judgment.
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Transcript of the record is herewith presented, from which
it appears the Supreme Court of Appeals has jurisdiction. ·
The parties will be referred to as plaintiff and defendant in
accordance with their respective positions in the trial court.
THE FACTS.
The plaintiff being the owner of a tract of land of six acres
at the end 'of Montrose Avenue (Montrose Avenue being in
the City of Richmond) just beyond the corporate limits of
Ricl1mo11d in Henrico County, with au old stucco dwelling
house, stable and other outbuildings thereon, entered into
a lease with the defendant under date of April 9, 1937, leasing to the defendant the said premises for three years from
the 1st day of 1September, 1937, to the 31st day of August,
1940.
The rent for the term being $2,340.00 payable in monthly
installments of $65.00 each, commencing on the 1st day of
October, 1937. The lease, among other things, provide·ci. that
the lessee could not assig11 or sub-rent the said premises or
any part thereof without the written consent of the
3* *landlord and that a written notice of three months
should be given by the said lessee should he desire to
vacate the said premises at the termination of the lease, and
for a like notice from the lessor should he desire possession.
Under said lease the lessee with bis family took possession of said premises. Tl1e lease is of the usual stereotype
form, placing on the lessee all burdens with re~pect to the
upkeep of the premises, but the lessor, in accordance with
custom, d~d certain things such as having the heating sy8tem,
including· the furnace, looked after and kept in proper order,
until on or about December 14, 1939, when the heating sys.
tern got out of repair and it appears the grate bars in the
furnace needed replacing.
..
The defendant called upon the plaintiff and his ag·ent to
replace them in order that the furnace might properly function and properly heat the house for the convenience of the
defendant and his family, ·consisting of himself, his wife and
several small children, and let the fire g-o out in order that
the grate bars mhi;ht l)e replaced. He attempted numerous
times to get the plaintiff or bis agents, Charles A. Rose and·
Company, to have the furnace repaired by calling the plaintiff on or about December 14, 1939; again December 15, 1939;
also December 16, 1939, and made otl1er efforts without avail.
The plaintiff clicl, on one or more occasions, send his
plnmber to look. at the furnace and then took tl1e position the
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grate bars got out of condition for use by the defendant allow..:
ing ashes to accumulate, which the defendant denif'd. Th~
furnace continued out of repair and the controversy continued and on January 17, 1940, the defendant, who had him. self replaced the g·rate in the furnace in November, 1939,
4• wrote the plaintiff's agents a letter *(T., p. 25) setting
forth the facts with respect to the condition, his efforts
to get the plaintiff to remedy them, what the plaintiff had
done or failed to do and concluded by saying:
'
''This is to notify you that I disclaim any responsibility
affecting the upkeep of furnace or any other damage to the
heating and water system which is old and in bad condition,
except of course, any for which I am neglig·e:nt.
'' During this time (referring- to the time from about December. 14, 1939, to January 17, 1940), my Wife and Family,
which consists of seyeral small children, suffered greatly as
a result of the cold weather and under the circumstances,
I coiu;ider my lease as being broken by y01.tr failure to act .•
and I expect to move as soon. as I can fin,d a new location;
howevP-r, will pa;lJ the a.(Jreerl rental. a,s long as I occu1J:z1 the
premises." (Italics supplied.)

The time of the writing of the said letter was be-tween tJ:i& .
regular rental season-the customary rental time being· Se::o- ·
tember 1st ·of each ycai-which added to the defendant ·s
difficulty in :finding a suitable place, ancl the further fact that
l1e had small children als·o added to Jiis difficulties.
The plaintiff's agents, under date of January 18, 1940,
wrote the defendant (T., p. 29) that they had discussed the.
matter with the plaintiff and also said:
''In reply, we wish to put you on notice that we will expect you to live up to the terms of 11oi1rr lease, which exp·i,·es.
A1t,qust 31st, 1940." (Italics supplied.)
Tihe defendant thereafter paid his rent by sending· the
plaintiff six checks ( dated February 3, 1940; ·March 5,
5* 1940; April 15, 1940; *May 1, 1940; ,Tune 1, 1940; ,Tnly 1,
1940, respectively) in payment of rent, all of which bore
the notation "As per letter San. 17, 1940" (T., p. 30) a.nd
were accepted and used by the plaintiff; and he also sent the
plaintiff's agents, Charles A. Rose Company. on Augm;;t 1,
1940, check with the notation thereon "This is in full payment
of leai;;e expiring Sept. 1, which will be vacated on or before
that elate" (T., p. 3~). The said agents, Charles A. Roso
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Company, returned the said check, along with letter dated
Au~:ust 2, 1940 (T., p. 32) in which they said thev could not
acc.ept the same with the endorsement thereon, aiid that the
owner had consulted an attornev and was advised the lease
renewed itself for twelve months from September 1, 1940,
to August 31, 1941, and they would expect him to abide by
the terms.
The defendant moved before August 31, 1940, and paid
the rent for the month of August, 1940, which was in full for
the term ending August, 31, 1940; and this proceeding was
instituted for recovery of rent for the months of September,
October, November, December, 1940, and Januarv, February
and March, 1941, the notice of motion being made returnable
March 24, 1941.
The defendant filed his grounds of defense (T., p. 10) in
which he set forth that he gave more than three months' written notice of the termination of the lea·se; that by a substituted agreement entered into he was privileged to move from
::tnd surrender possession of the premises at will, and moved
and surrendered possession prior to August 31, 1940; that
the plaintiff well knew of his intention to move on or prior
to A. ug·ust 31, 1940, and the duty devolved upon the plaintiff
to advise the defendant of his intention to hold him for another year, but failed to do so and was estopped from
6tf c<:n1tending the *defendant was bound for another year;
that the defendant surrendered .possession before August 31st and the plaintiff accepted the surrender; .that the
defendant neve·r occupied the premises on or after September 1. 1940, _anc:1, therefore,. the relationship of landlonl and
tenant did not exist an9-, therefore, the plaintiff could not
recover any rent; that the duty devolved upon the plaintiff
to minimize the da~ages and failed to do so; that the plaintiff led the defendant to believe he would not hold or attempt to hold him after August 31, 1940, and was estopped
from attempting to hold him thereafter; and that he would
rely upon any other matter. provable under the general issue.
'l1he defendant also filed a s_pecial plea (T., p. 12) setting up
tbe substituted agreement and bis right to remove at will; and
that he had not occupied the premises since a few days prior
to August 31, 1940; and also filed a plea of estoppel ( T., p.
13) setting- forth that before the time had expired for giving
the plaintiff notice fhe plaintiff led the defendant to believe
he 1mderstood tl1e defendant's desire not to be bound after
Au~ust 31, 1940, and led the defendant to believe he would
not hold or attempt to hold him for rent after that date, and
the plaintiff was estopped from holding or attempting to hold

Edward C. Epes v. Napoleon Palmieri

5

the defendant liable; and ·also filed another special plea ( '1.1.,
p. 37) setting up that. rent could not be recovered in this action ·because the months sued for were during the alleg<::d
term commencing· September 1, 1940, and ending August :n,
1941, and the defendant had not had possession during the
said term, and the relationship of landlord and tenant not
having existed rent was not recoverable, by which the defendant meant that only damages for tl1e: breach of the exncutory contract or lease were recoverable. All of which pleas
were by the court overruled and the defendant excepted.
7*
sThe case was tried by the court and a jury on ·the
11th day of June, 1941, and in lieu of instructions 1 and 2
tendered by the plaintiff (T., pp. 34, 35) and instructions A,
B. C and. D tendered by the defendant (T., pp. 39, 40, 41, 42)
the court gave instruction X (T., p. 44) under which, of
course. the jury found a verdict for the defendant. ~Phereupon, the court entered the order of June 11, 1941 (T., pp.
8, 9). The court, on the 25th day of June, 1941, entered an
order vacating said order of ,June 11, 1941 (T., p. 14), and
took under advisement the plaintiff's motion to set aside the
verdict of the jury as being contrary to the law and the evidence, for misdirection of the jury and for refusal of .the
court to give certain instructions offered by the pla.intiff;
and on the 11th day of April, 1942, the court set asid<} the
verdict and without a jury or a trial rendered judgment for
the aforesaid sum of $455.00 with interest as hereinbefore
mentioned (T., pp. 15, 16), to which action of the court the
clefendant by counsel excepted.

ERRORS ASSIGNED.
Your petitioner assigns the following as errors :
1. The failure of the court to hold the defendant's letter
of January 17, 1940 (T., p. 25), constituted a good aml sufficient notice to terminate the tenancy as·of August 31, 1940,
or to submit the question to a jury.
2. The failure of the court to hold that the plaintiff made
the defendant's letter of ,January 17, 1940, a. good notice to
terminate the lease as of ·August 31, 1940, by writing the
letter of January 18, 1940, 'jthroug·h his ag·ents, Charles A.
Hose Company, saying the lease '' expires Au~ust 31st, 194-0 '',
or to submit ·the question· to· a jury.
3. The failure of the·-.court to hold that the plaintiff hy his
conduct after receiving· defendant's letter of lanuflrv 17,
8* 19{0, by replying •thereto through his agents, Charles
A. Rose Company that the lease '' expires August 31st,
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1940, '' by receiving·, accepting and using· the defendant's six
monthly rent checks with the notation '' as per letter January
17th, 1940, '' on each, by waiting until August 2, 1940, when.
it was too late for the defendant to give a better notice and
when the defendant sent him the last check for the last installment of rent with the notation thereon, ''This is in full
payment of lease expiring September 1, which will be vacated
on or before that date,'' and then writing the defendant he
had consulted an attornev who had advised the lease renewed
itself for another twelve months, and would expect the defendant to abide by the terms, was estopped to claim the lease did
not expire August 31, 1940, or to submit the question to a
jury.
·
4. The failure of the court to hold that the plaintiff and
the defendant by their acts and conduct entered into a substituted agTeement or lease terminable at will and the defendant had a right thereunder to move before or on A ugnst
:n, 1940, as he did, without being liable for rent thereafter,
or to submit the question to a jury.
5. The failure of the ,court to hold that since the defendant was not in possession of the premises at any time during the term for which rent was claimed the relationship of
landlord and tenant did not exist and rent could not be recovered, and that the plaintiff's remedy, if any he had, was
a.n action for damages resulting from the breach of the al·
leged lease contract.

.ARGUMENT.
The foregoing; errors assigned will be dealt with in their
order, unless otherwise indicated.
*ASSIGNl\tIENT

OF ERROR

#1.

The Defendant's Letter of Janitary 17, 1940, Cnnstit1ded
Sufficient N otiee to 71erminate the Tenanc;;

In the outset attention is called to the fact that it is believ.ed the record, including the instructions of the plaintiff
as well as the plaintiff's letter of August 2, 1940, will dis-.
close that the plaintiff's attorney, who advised him apparently just prior to the writing of t.l1e letter of Augm;;t 2, 1940
(T., p. 32), in reaching his .conclusion, and so did the court,
apparently considered as an independent proposition the defendant's letter of .January 17, 1940, without taking into consideration the plaintiff's own letter of January 18, 1940, say-
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ing the lease '~ expires August 31, 1940;" the plaintiff's conduct thereafter in accepting and using the six checks with
the notations on each, and his silence until .August 2, 1940,
when his a.gents wrote the defendant for the first time of the
plaintiff's intention to attempt to hold the defendant after
August 31, 1940, at which time it was too late for the defendant to give the plaintiff better nqtice, which position was
inconsistent with the one theretofore taken hv him.
It will be observed that the lease did not p;ovide for any
particular type or form of notice, but merel3.7 provided:
".A written notice of three months shall be given by the
said lessee should he desire to vacate the said premises at the
termination of this lease--Viz., on the 31st day of August,
1940. ,,

I

· It is contended that any notice in writing from tlte defendant to the plaintiff from which it could be fairly and
definitely implied that the defendant did not wish to renew
the lease that ·expired Ang·ust 31, 19'40, was sufficient to
terminate the lease.
10e
*In 35 Corpus Juris, 1113, Sec. 320, this is said:

'' In construing a notice to quit, the courts will look to
the intention of the party, and if doubtful language is uscrl,
they will give it a sensible meaning if possible. The notice
will be reasonablr construed and an obvious mistake, when
the intention is otherwise clearly shown, will not invalidate

it.''
And in 35 Corpus .Juris, 1114, Sec. 322, it is said:
''Where· a lease provides for a notice but does not require

it to be in writing, or in any particular form or to be served
in any partiClllar maimer or at a.ny particular place, it haR
been held that the sufficiency of the notice is a question for
the jury."
In Title anrZ .Tritst Comvany v. Durkheirner In'l)esfrn.e·nt
Company, 63" P. 2d. 909, 918, this is said:
· ''Notice of termination of a lease is not strictly construed.
It is sufficient if the intent is fairly shown ; " and in support,
16 R. C. L. 1112, 1113 is .cited.
In 32 American Jurisprudence, P. 713, .Section 837, it is
said:
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'' A provision requiring notice of exercise of an option to
terminate a lease must be complied with unless waived, but
it may be 'Waived, and the rule seems to be that S'u,eh a provision is not construed strictly, b1tt it is sufficient if the intention of the party to exercise the option is fairly communicated

**

*."

(Italics supplied.)

In 35 Corpus Juris, 1114, Section 323, it is said:
' ' :a * * defects in the notice may be waived by express agreement or by declarations and conduct from which a fair implication of waiver arises. It has been said, that when Rn insufficient notice to quit has been given, the mere acquiescence
of the party receiving it cannot have the effect of putting
an end to the tenancy, but it is iisually held that .cmch ac-

11•

quiescence and failwre to object to the siifficiencJJ of the
notice amounts to *a waiver of a regu,lar notice."

(Italics supplied.)
. The defendant's letter of January 17, 1940, leaves no room
for doubt regarding the defendant's state of mind, and that
he was telling the plaintiff in no uncertain language that he
not only did not desire the lease to be renewed for another
year but that he would not stay there until August 31, 1940,
and as far as he was concerned the lease was terminated then.
That this is true is borne out by the nature and character of
his complaint, the fact that he had small children who ~mffered for lack of heat and would suffer if he staved another
winter, the time of tl1e giving of the notice and· other facts
and circumstances set forth therein. In this connection it
should be remembered the plaintiff himself accurately interpreted the defendant's letter of January 17, 1940, because
lie said in the letter of' .January 18, 1940, "we wish to put
you on notice·that we will expect you to live up to the terms
of your lease which expires Au,giMt 31st, 1040" (Italics supplied). If the plaintiff understood it that was all that was
necessary.
We are not dealing, and there is no need to, with the
academic question of wha.t would be the best notice or form
of notice to have been p:iven the plaintiff by the defendant,
but rather with the question of whether the notice the t!efendant gave fairly informed the plaintiff that the defendant did
not desire to occupy the premises for another year. T,11e notice required by the lease wa.s for the benefit of the plaintiff
alone, and the purpose of the lease requirement was to provide the plaintiff with notice of the defendant's intention
not to occupy the pre1!1ises for another year, so that: the
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plaintiff could make his arrangements with respect to the
said premises for another year.
In First National Bank v. Roanoke Oil Company,
12"" 169 Va. 99, at *page 115, the court said:
'' The practical constru~tion put by the parties upon the
terms of their own contract is not only to be regarded, but,
where there is any doubt, must prevail over the literal mean·
ing· of the contract.''
The court in deciding this case did so on authority of

.Antrim's Ex'r v. Parker, 158 Va. 1; 163 S. E. 71, but tht
instant case is readily distinguishable from that case and
what is said in that case does not, it is ,believed, have any
bearing on this case. In that case there was no letter fr.om
the landlord in response to Mrs. Antrim's letter, nor any
conduct on the part of the landlord to aid in showing: the landlord's interpretation of the letter, nor any commitment on
the part of the landlord as in this case. Furthermore, the
letter was written by Mrs. Antrim, who was not the landlord,
who had a sick husband and was bewildered on account thereof and she had no fixed intentions that she could exp1·ess and
communicate in her letter to tbc landlord. While in this case
the defendant had fixed intentions and definitely decidPcl the
lease was at an end and clearly conveyed his decision to the
plaintiff. All that Mrs. Antrim said in her letter was that
Mr. Antrim was seriouslv ill and the doctors despaired of
his life but did not know~ when he would die, but feared he
could not live another year, and as evidence of her bewilcler·ment she said she felt utterly helpless and also said:
'' I fear that we cannot sign up * * * for another year * * ,JI,
will you • * • give me the :first option * • * we will ( if you
will agree) keep the apartment as long: as l\fr. Antrim's
health permits by the month * * *." (Italics supplied.)

It will be observed that she nowhere said tlrnt she·was giving notice to terminate the lease, but. she in effect asked
Dr. Parker if he would *not enter into a substituted
agreement with her providing· for a. monthlv tenancy
in lieu of the tenancy from yea~ to year, to which Dr. Parker
never agreed. In other words:· Mrs. Antrim was in effect
holding on to he'r lease rig11ts ·and asking· for a substituted
agreement and unwilling- to relinquish lier present lease
rights unless and until Dr. Parker agTeecl to a monthly
tenancy r'cspecting their future occ.unancy. Under the facts
the court very properly said reg·arding- the letter:

13*
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'' At most it was but an expression of a desire and not the
expression of a clear and definite purpose to end the tenancy.
It left a fair doubt as to the intention or meaning of C. B.
Antrim and under it Dr. Parker could not have acted in
safety.''
The contention of the plaintiff is that the notice of the
defendant given by his letter of January 17, 1940, i~ conditional because of what the defendant said therein about mov. ing.
\Vhat the defendant said was, ''I consider my lease as being
broken. • e * I expect to move as soon as I can find a new location." The reasonable and proper interpretation of this language is (1) the defendant treated the lease as then broken;
arid (2) he was willing to stay there as a tenant at-will until he
could find a new location.
The defendant knew he had no right of occupancy under a
lease he considered broken, and so did the plaintiff. He knew,
and so a.id the plaintiff, that after the receipt of the defendant's letter of January 17, 1940, the plaintiff could have said
to the defendant: "If you consider the lease as broken, and
you say you consider it as broken, I take you at your word
and I want my property and want you to move now. You
have given me notice that as far as you are ·concerned the
lease is ended and what you want is for me to allow you to
stay there as a tenant at will, and I will not agree to
14«< that.'' If the ~plaintiff had taken that position and
the defendant had declined to move, an action of unlawful detainer would have brought about the removal of ~he
defendant and h~ would not have been allowed to a.s!mme an
inconsistent position by contending in that proceeding that
tl1e lease was not at an. end. There is no prohibition in law
against a landlord giving a tenant notice of termination and
in the same letter expressing his willingness to enter into a
new and different contract. of lease.
What is meant by a conditional notice is that th~ person
giving the notice imposes a condition precedent, the compliance with which is required as a pre-requisite to the notice
becoming effective and under such circumstances it is not an
nbsolute or unconditional notice. For instance, in Ba.ltimore
Dental Association v. Fuller, 101 Va. 827, the landlord in
effect told the tenant that as a pre-requisite to allowing him
to remain the tenant would have to promptly have repaired
certain damage Hnd ~-ive satisfactory assurance that he would
not allow the water to run down on the tenant of the fower
1loor, so in this case if the defendant had written the plaintiff tl1at he was notifying him of his termination of the lease
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if the plaintiff did not fix the furnace and give satisfactory
assurance that he would keep it in repair, such a notice would
have been conditional. However, the defendant did not do
that but· on the contrary told tlie plaintiff that as far as he
was concerned the lease was alreadv broken.
That the plaintiff understood hi~ is unmistakably shown
by the plaintiff's letter of January 18, 1940, in which he said
the lease "expires Aug1.1st 31st, 1940" and be =would hold the
defendant for rent up to that time, and the defendant stayed
in the premises and paid rent up to that time, a complete compliance with all that the plaintiff by his letter of January 18,
1940, required of the defendant.
15*
*In Baltimore Dental A.c:sociation v. Fuller, Bu-pra, the
court held that a tenant may be estopped by hi~ acts
from denying the sufficiency of an otherwise insufficiFmt 110ti<:e by his conduct; and, 'of course, the same is true with resp.ect to a landlord.
.
In Kellain v. Belote, 122 Va. 537, the court held that there
was no unconditional notice given by the landlord to the
tenant to vacate but that what the fan4lord did was to propose a different kind of rent or a renting for a part of tbe
crops instead of a fixed money rent, to which the tenant replied he would do what was right; and there is nothing in
that case that has any bearin!.>; on this case.
In Moon v. Daniel (Ga., Feb. 11, 1940), 13 S. E. 2d. 187, it
was held that:
"Where lease provided for a termination on thirty days
notice and lessor on February 3rd notified lessee in writing·
that in accordance with the terms of the contract, 'This is to
give you thirty clayR notice that I wish to rent my lot to
.( another party, and that this new lease is to start March a,'
and lessor instituted dispossessory proceeding·s on March 6th,
more than thirty days from the time the notice was given,
reference in notice to date on whicl1 new lease to another
party was to begin did not invalidate the notice on the ground
that a full thirty days written notice was not g;iven. ''
In reply to the contention that the letter of February 3,
1940, was only a statement that the premises had been Jeased
to another party and contained no request for possession of
the premises, the court said :
"That letter appears to have been written by the plaintiff
and is hardly such a. 'notice as a. lawyer would lmve prepared.
However,. we think that it sufficientlv shows *that the
16* plaintiff was politely demanding possession of the
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premises under the express terms of the lease c.ontrnct
* we do ·not think that the ·fact that the ·notice referred
to a new leas·e to another party· and stated that it wae · to
begin a few d'ays before· the ·expiration of -thirty dayr, fr01n·
the time such notice was given 'had the effect! of invalidating
the notice·.'· The· ·-material ."p·oint' is ·that tlie notice to vacate
"'as given the· 'defendant on: Februa~ 3, 1940; ·and 'the dis""·
possessory ptoceeaings· were not''commenced· until March 6,
1940; more than thirty days from the· time · sucrh 'notice· was
g·.iven.''' . .
,,. , , ) . ·., I,, • .
:Ii-

•

1

0
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;.

• ••
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·.,

•

In this case the defendant not onlv expressed the fact unequivocably that·the leirse ·had terminated as far as he was
concerne~;'. but··he kept' that·fact alive in the1·niind ·of the
plaintiff: ·by ·his notations on each of his ·rent 'checlrs~ · · ·- ·
·. The plaihtiff une·quivocably· and unconditionally by the letter of his agents of January 18, 1940, wherein he said,: "'W·e
expect you ·:to 'live· 'Up 'toA tho terms of your lease which expi'tes Afrg'nst· 31st, 1940''', irrevocably corn:mitted: himself to
tlHf fact that wliat.,hacl gone :ori ·between him and -the-·defend~
a'tit was 'Sufficient' tcrterminate the· 'le'ase as of that date as
fat a'S he• 'Was conc•erned, 'and 'the plaintiff ought. not• to be
allowed;' ·after obtaining advice 'fro:m (counsel in .Aug1.1s't of
1940, which was after it ·was too late ·for the defendant to
p;ive'sa' better' notice, to' 'shift his position ·and "assume. an
inconsistent one to the detriment of the defendant.' :.;, .. ~
T.4'e lease was not one t~at expired py its own terms, imt
w~~ ·3; seJf~~e~u~i,~~ 'i~~trn~e~t ·~en~win~t. i~sel~ uhl?ss ~~1~
or t1ie oWer of the parties thereto gave notice of :termmH tton.
1

1

I

~ri other wo1·ds; 'it focik afµ:,:m~.tive action. on the part .of orie
' ' ,, or the ';otbei· 'cif ,'tbe ·patties th~reto'' to ·tennina.f.e the
1.1-~ lease. ~}Nb ·one kri~w that: any bitter than the plairttiffs
' ' ag.·erits whose' 'pt+nfad fdrm was useq~ and 'if the. \:>laln~
1

1

1

tiff and 'his agents, whose a\it11oritv ig not questioh~d1 ·11aa
n'~t donstr~ecftl~e defeii'daht~s ! .~tte1: of January 17, ·1~49;
b~'. a· s'uffic1eht notice to. termin·ate the. lease; they cortld'-. nbt
lrnve unequivocably said· the'· lease '' expir'es . August ·'31st,

to

1940. ~'

··'+f wiH

be i:eme~bered that· the plaintiff a.long abou~

Au-

gust, 1Q40~ ·sduglit"aiid ·ol>tained tµe aqvice of cotms~1 to tb·e

effebt th~t _tlie · def ei:dart~''s.-lett~r· ·~f" { ah~~!Y 17; 194Q, , ~as
not n sufficient termmat10n notice; and· when th'e defendant
sent in p.is check for· tµe last month's rent (for t)le .J:\.ugust
tent 1~®.Y, with tlie notation thereon, ~r'I:his is· ih ·ruir 'payment of 1lease· expii-inp: ·$epfoinb'er 1'; whlc1Cwill be vacatea
01i 'or be£ote .that -day", tlle plaintiff "s agents sent it back
~
t
: ·
' ' '
:
. : '
~ :
1

, '

•

••

i

I

I

•
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along with their letter of August 2, 1940 (T., p. 32), and in
their said letter told the defendant of the advice given. It is
submitted that if it had not been for the plaintiff seeking and
obtaining the advice he did in August of 1940, he would not
have repudiated the position he had theretofore tak,m and
taken a.n. inconsistent position, and this controversy would
never have arise~. In making this statement, no criticism
whatsoever is intended of counsel who gave that advice. However, the point is that advice of counsel could not have the
effect of relieving the plaintiff of the consequences of his interpretation of the defendant's letter of January 17, HMO, of
his commitment in his letter of January 18, 1940, to the fact
that the lease expires August 31, 1940, and of his conduct
thereafter, and justify his assumption of an inconsistent position.
It is submitted that independently of all that had g·onc on
between the plaintiff and the defendant and what has been
said herein, that if the defendant had made known to the
plaintiff his, the defendant's intention not to renew the lease
for. another vear and as a result had obtained from the
18* -~plaintiff a ~r~tten declaration or statement committing
the plaintiff · to the fact that the lease expired Xu gust
31, 1940, such a declaration or statement would have been
binding· upon the plaintiff and PfCCluded him from contending the lease renewed itself for failure of the defendant to
give a written termination notice.
. In Fuchs v. Peterson, 315 Ill. 370, the tenant had fl, right
to renew upon given notice by registered mail an<l did not
give it, but the landlord, when told by the tenant's lawyer in
the tenant's presence that the tenant woulq ·exercise liis renewal rig-ht, asked the landlord throug-h his attorney, "Is
it necessary for me to give you any further notice?'' said,
"No, I g·uess not;· no use;- no further· notice is ne~essary,"
it was held that the landlord waived the notice required, and
he could do· so since it was for bis benefit.
For the fore~oing reasons, it is submitted that tl1e defendant's letter· of ·January 17, 1940, was a sufficient notice to
terminate the lease, and the court should have so held or submitted the question to the jury.
ASSIGNl\fBJNT OF ERROR #2.
The Plaintiff Trea.tf,d the Defendant's Letter of ,Jawuary 17,
.1940, as a Sufficient Notice of Termination.
.

.

It i"~ also submitted that the court should have held that
the plaintiff' by his letter of January 18, 1940, treated the de-
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fendant's letter of January 17, 1940, as a sufficient notice to
terminate the lease as of August 31, 1940. In other words,
regardless of what may be said about the defendant's letter
of January 17, 1940, being an insufficient notice to terminate
the lease, the plaintiff himself made it a good and snf19e ficient notice by his •agents treating it as a good and
sufficient notice to terminate the lease as of Aug·ust 31,
1940. An accurate and reasonable interpretation of the plaintiff's said letter unmistakably leads one to that conclusion.
The plaintiff says therein through his agent, ''We have your
letter of J anuarv 17 * .. * the contents • • * are noted •· * •
in reply, we wish" to put you on notice that we shall expect you
to live np to the terms of your lease, which expires A ufru.st
,'H, 1940. '' (Italics supplied.) He did not say the lease expires A.ug·ust 31, 1940, provided you give me the required
three months written notice, nor did be say the notice you
have given me is insufficient. On the contrary, he uneqnivocably said the lease expires August 31, 1940. By that letter
tbe plaintiff's agents meant that they accepted the def~ndant's letter of January 17, 1940, as a sufficient notice to
terminate the lease as of August 31, 1940. As has been herei nbefore pointed out, no one was more familiar with the lea,se
provisions than the plainti:ff 's agents.
In Ffrst National Bamk v. Roanoke Oil Company, rn·9 Va.
99, the conrt in part said :
1

''We must look to tlle outward expression of a person as
manifesting his intention rather than his secret and unexpressed intention. The law imputes to a person ai;t fo.tention corresponding to the reasonable meaning of his words
and acts.'"
In 32 American Jurisprudence 713, Section 836, it is said:
"Written notice is waived, however, where the lessae gives
oral notice, and the lessor does not object thereto and by his
words and conduct leads the lessee· to reasonably believe that
tl\e formality of· a written notice is waived. ''
The defendant eontends for the reasons set forth under this
assignment of error, as we.JI as those set forth under assignment of enor #1 above and assignment of error :1±3
20• below, that the nlaintiff's own letter of "January is,
1940, made the defendant's letter of January 17, 1940,
a good and sufficient notice to terminate the lease as of August 31, 1940, and the court should have so held, or at least
submitted the· question to the jury.
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ASSIGNMENT OF ERROR #3.
The Plaintiff is Estopped to Deny the Lease Expi,red Aitg·ust
31, 1940.

It is contended that the court should l1ave held tlrnt the
plaintiff by his conduct in receiving the defendant's letter of
January 17, 1940, and replying thereto that the lease "expires August 31, 1940", by receiving· and using· the defendant's checks with the notations thereon without dissent until
Aug-ust 2, 1940, when it was too late for the defendant to give
a better notice, was estopped from assuming an inconsistent
position by claiming as he did, in the letter of August 2, 1940,
that the lease renewed itself, whereas by his letter of ,January 18, 1940, he conceded the le~e would expire August 31,
1940.
.
In .Arwood v. Hill's Adm.r., 135 Va. 235, it was said:
'' A party cannot, either in the course of litigation or in
dealings in pais, occupy inconsistent positions. Upon that
rule election is founded; a man shall not be allowed, iu the
language of the Scotcl1 law, 'to approbate and reprobate,'
and where a man has an election between several inconsistent
courses of action, he will be confined to that course which he
fiTst adopts; the election if made with knowledge of the facts,
is itself binding, it cannot be withdrawn without due consent; it cannot be withdrawn though it has not been acted
upon by another by any change of position.'' Bigelow on
Estoppel, page 733.
In Burch v. Grace Street Corporation, 168 Va. 329, the
court said:
21 *

""''A litigant is estopped from taking a position which
is inconsistent with one previously assumed, either in
the course of litigation for the same ca.use of action, or in
dealings in pais.''
In that case the plaintiff by his evidence in a previous trial
was precluded from asserting and relying on the contrary
in a subsequent trial. To the same effect, Lyric Theatre Cor11oration v. Vaughtirn, 168 Va. 595; Barr v. McGlothlin, 176
Va.· 474.
In First National Bank v. Roanolce Oil Company, 169 Va.
99, the lease gave the landlord the right to terminate upon
receipt of a bona fide offer of sale but provided, however, that
the tenant was to have written notice of the offer and the
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privilege of purchasing the property at the offered price.
The landlord notified the tenant of the receipt of an offer to
purchase not only the leased property but the adjoining prop-·
erty, and the tenant took the matter up with the landlord
and was repeatedly told that nothing could be done except
to sell the whole property. Thereupon the tenant offered
to purchase the whole property at the offered price and the
landlord refused to sell, contending their letter of notification
was for the purpose of making the tenant cognizant of the
terms of the lease and of the receipt of an offer to sell the
entire property. The court said, at page 112:
'' * *' * in the. lig·ht of the language in the provisions of
the lease itself, and from the· facts and circumstances described in the record, relating to the construction that the
signatory parties themselves placed upon the lease, the plain
import of the letter of July 6th, was a transmission of the
offer to purchase, which the oil company had the· right to accept or reject.''

It also said, at pag·e 113 :
'' The letter of July 6th was written by a capable and intelligent trust officer, and one who had participated in the
original negotiations for the lease. N-othing was said
22• in the letter concerning any further *negotiations, either
for a sale of the two parcels of the property, or a part
thereof, or anything concerning the specific purchase price
of a part.''
and also said at pag·e 115 :
''No rule for the construction of written instruments is
better settled than that which attaches great weight to the
construction of the instrument by the parties themselves.
* *. * " Hollan4 v. Vau,qhan, 120 Va. 324, 91 S. E. 122, 124;
Chick v. MacBain, 157 Va. 60, 160 S. E. 214; 6 R. C. L. 853.
''The dealings of the parties to a contract in relation to
its terms are often conclusive upon qu~stions arising as to
its effect or meaning. This may··be becau$e the parties have
deliberately and mutually disregarded its plain terms, or it
may be because they have so dealt with each other as to
definitely fix the meaning of the terms which would otherwise
be of doubtfu~ iniport. In the for-mer case, their plain rights
have been wawed. ~ * 8 In the latter case the doubtful rights
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of the parties have been fixed by their practical dealings with
each other.'' Robin v. Sydeman Bros., 158 Va. 289, 163 S.
E. 103, 106; Standard Ice Co. v. Lynchburg Diamond Ice Factory, 129 Va. 521, 106 S. E. 390, 393. (Italics supplied.)
For the foregoing reasons, it is submitted the court should
have held that the plaintiff was estopped from claiming the
lease did not expire August 31, 1940, or submitted the question to the jury.

ASSIGNMENT OF ERROR #4,
The Plaintiff and Defendant Entered into a Substititted
Contract or Lease at Will.
It has been heretofore pointed out under Assignment of
Error #1 that a reasonable and proper interpretation of
the defendant's letter of January 17, 1940, was to the effect
that he told the plaintiff that as far as he was concerned, the
lease was already broken and he also told the plaintiff
23* that *he would stay there until he could find a new lo·
cation.
It is the contention of the defendant that the plaintiff by
accepting the checks of the- defendant· with the notations
thereon and allowing the defendant to remain there without
dissent until August 2, 1940, there arose between the plaintiff
and defendant by operation of law, as a result of their conduct, a substituted contract or lease at will.

ASSIG'Nl\fENT OF ERROR #5.
The Relationship of Landlord and Tenant Did Not Exist and
Rent Coitld Not Be Recovered.

· It is contended the court should have held that since the
defendant did not occupy or take possession of the premises
during- the term for which rent was sued for in this action,
rent was not recoverable and the plaintiff's only remedy was
to sue for damages for breach of the executory contract or
lease.
In 32 American Jurisprudence, page 347, Section 428,. in
defining· rent, it is said:
"In ordinary use, it means the return made by one who
occupies real estate under an. express or implied contract
with the owner, for the occupation of the premises. * • >Ht "
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and in 32 American Jurisprudence, page 50, Section 27, it is
said:
''Upon the execution of a lease, naming a present term,
the lessee has a right of entry and of possession, but it seems
well settled that he is not a tenant until he enters. To create the relation of landlord and tenant, there must · be an
entry by the lessee under the lease, or a holding of the possession of the premises by the lessee t.hat will· be referable to
the lease as his authority.''
In James v. Kibler's .Admr., 94 Va. 165, the court said:
24*

*"The mere signing of a contract or lease by the
lessor and the lessee, without delivery of possession by
the lessor, or entry of the lessee, does not constitute the relation of landlord and tenant. And if the lessee abandons
his contract or refuses to carry it into effect, the lessor may
sell the lease and become the purchaser at the sale, and the
lessee is bound for the resulting loss·, if any.''
·
In that case, at page 174, the court also said:
"The fallacy of this position is found in the mistaken no. tion, manifest through the case, that the relation of landlord
and tenant existed between the plaintiff and the defendant.
No. such relation existed. The mere signing· of an agTeement
does not establish that relation, although it may create a right
of action for damages for a breach of the contract, or for a
specific performance of it. The defendant had never taken
any position under his contract, but had broken and abandoned it long before the sale.''
For the foregoing reasons and those apparent upon the
face of the record, your petitioner insists that the rulings and
judgment of the Circuit Court of Nottoway County are erroneous, and prays that a writ of error and supersedeas to
said judgment may be awarded and that the same may be
reviewed and a judgment be entered by this court in favor
of your petitioner, or in the alternative the case be reversed
and remanded wit.h instructions to submit same to a jury for
de'cision.
Your petitioner certifies that copies of this petition were
mailed to McDonald Wellford, Travelers Building, Richmond, Virginia,· and Hunter H. Watson, Crewe, Virginia,
counsel for the plaintiff, on the 24th day of July, 1942. He
.q.lso prays that he be permitted to present this petition orally
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before some judge to be designated by his counsel. Counsel
for petitioner will rely on this, his petition, as his openin_g
brief in case a writ of error and supersedeas 1s
25* awarded.
.
*Your petitioner will file this, his petition, with the
clerk of the· Supreme :Court of Appeals of Virginia at Ric}lmond, Virginia.
Respectfully submitted,
EDWARD C. EPES,
By Counsel.

OHAS. W. CROWDER,
.American Bldg., Richmond, Virginia,
Counsel for Petitioner.
I, Chas. w.· Crowder, a practicing attorney duly qualified
to practice in the Supreme Court of Appeals of Virginia, with
offices at 725-7 American Building, Richmond, Virginia, do
certify that in my opinion the judgment complained of in the
foregoing petition should be reviewed and reversed.
Given under my hand this 24th day of July, 1942.
CHA-S. W. ·CROWDER.
Received July 24, 1942~
M. ~- WATTS, Clerk.
September 8, 1942. Writ of error and supersedeas awarded
by the Court. Bond $300.
M. B. W.

RECORD
"Pleas before the Honorable Judge of the ,Circuit Court
of Nottoway County, Virginia, held for the said County
at the Courtroom thereof on the 2nd da.y of June, 1941.
Be it remembered that on this day, to-wit: In the Clerk's
Office of the Circuit Court of Nottoway County on the 8th
day of March, 1941, came ,Napoleon Palmieri, by counsel, and
filed his Notice of Motion for ,Judgment against ,Edward C.
Epes, which Notice of Motion for Judgment is in the words.
and .:figures following, to-wit:
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page 2 ~ OOPY OF NQTICE OF MOTlON FOR JUDG.
MENT-]'ILED MARICH 8, 1941.
Virginia:
In the Circuit Court of the County of Nottoway:.
Napoleon Palmieri, Plaintiff,
v.
Edward C. Epes, Defendant.

.NOTICE OF MOTION FOR JUDGMENT.
To: Edward C. Epes,
Blackstone, Virginia~
Please take notice, that the undersigned will, on the 24th
day of March, l941, at 10 o'clock A. M. of that day, or as
:::soon thereafter as counsel may be heard, move the Circuit
Court of the County of Nottoway, at the courtroom thereof
in Nottoway Cour-thouse, Virginia, for a judgment against
you in the sum of Four Hundred and Fifty-five '($455.00) Dollars, with interest, which sum of money is justly due and
owing from you to the undersigned by reason of the following,
to-wit:
That heretofore, to-wit, in the City of Richmond, Virginia,
and on the 9th day of April, 1937, the undersigned, by a
cer4un deed of lease in writing, executed by you as well as
the undersigned, demised to yo.u a certain dwelling house or
i:µ~ssuage and premises, with the appurtenances thereto belonging, located at the end of Montrose Avenue, Henrico
County, Virginia, for a term of three years, beginning the
1st day of September, 1937, and ending the 31st day of August, 1940, yielding and papng the refor to the undersigned
. the sum of Two Thousand, Three Hundred and forty
($2,340.00) Po1l~rs, payable in equal monthly installments
of Sixty-:five ($65.00) Dollar~ each on the first day of each
· a11d every month d11ring th~ said term; that accordpag·e 3 ~ ing to the terms and conditions of the aforesaid
qeed of lease or demise, you covenanted aµd agreed
tht;\t if you desired to vac~te the said dwelling- house or
messuag-e ~nd premises -qpon the day named for the e.xpiration of the s~id term, to-wit, the 31st day of Aug-ust, 1940,
you would give to the undersigned written nQtice of such
desire to vacate on your part three months before the said
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31st day of August, 1940; that also according to the terms
and conditions of the aforesaid deed of lease or demise, you
further coven~nted and agreed that in the e.vent of th~ :µot
giving by you of such notice of a desire to va~t~ on yo-µr
part,, then 'the said lease, q.emise or term should contin~~ in
force from year to year, at the same rent, and subject to all
of the covenants and conditions contained in the aforesaid
deed of lease or demise not inconsistent with the said tenancy or term from year to year ; that you failed to give to
the undersigned any such written notice of any intention on
your part to vacate the said dwelli~g house or messuage and
premises on the said 31st day of August, 1940, as you cove..
nanted and agr~ed to do, as aforesaid; and that thereupon,
and heretofore, to-wit: on the 1st day of September, 1940,
according to yop.r cove11ants a:p.d agreeµients hereinbefore
mentioned, you becru:µe and were, and still are, t}le tenant
fr.om year to year of the said dwelling house Qr ~~s~uage
and premises mentioned according to the terms, conditions,
covenants and agreements also hereinabove :µi~nti01;1:e.q; gµt
that, although often requested to do so, you have wholly refused to pay the installments of rent,. eac]J. in the a:qiQUD.~ o~
Sixty-five ($65.00) Dollars, due the first days of the months
of September, October, November, and December, 1940, a.114
January, February, and March, 1941, from you to·the undersig11-ed ~ccQrding to your covenant~ and ~greemen~,
pag·e 4 ~ as aforesaid. ·
Wherefor~ judgment will be ~ked ~t the hands
of the above-named Court in the sum of Four Hundred and
Fifty-five ($455.00) Dolla.rs, with interest,· at the time and
place set forth above.
Given under niy hand this 4th day 0,~ ~arc4, 1941.
NAPOLEO~ PALMIERI,
By Cg~ns~l.
WELLFORD I. TAYLOR,
MAY, SIMPKINS AND YOUNG,

p. q.
A Copy Teste :~-

J. H. IRBY, Clerk.
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page 5 ~ RETURN MADE BY THE SHERIFF ON T.HE
NOT]CE OF MOTION FOR JUDGMENT.
Executed the within notice of motion for .judgment this
6th day of March, 1941, within the County of Nottoway by·
· delivering a true copy of same in writing to Edward C. Epes
in person.
·

.C. G. ASHMORE,. Sheriff.
BRUCE F:A.RLEY, Dep.
A Copy Teste:

J. · H. ffiBY, Clerk.,
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At another day to-wit, in the Clerk's Office on
the 24th day of March, 1941, the Notice of Motion
for Judgment,
Napoleon Palmieri, Plaintiff,

v.

Edward C. Epes, Defendant,
was dooketed.
page 7

r

page 8
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And at another day, to-wit: At the Circuit Court
of :Nottoway County, Virginia, held for the· said
County at the Courtroom thereof, on the 2nd day of June,
1941, this cause was set for trial for the 11th day of June,
1941.
OF ORDER ENTERED JiUNE 11, 1941.

At a Circuit Court continued and held for the County of
Nottoway at the Courthouse thereof, on Wednesday the 11th
day of June in the year of our Lord one thousand nine hundred and forty-one and in the 166th year of the Commonwealth:
Present: Hon. J. G. tlefferson, Jr., Judge.
Napoleon Palmieri

v.

Edward C. Epes.
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ORDER.
This day came as w~ll the plaintij;f by his attorneys as the
defendant by his attorneys and the defendant filed grounqs
of defense, special pleas and plea of estoppel, to which the
plaintiff replied generally and then came a jury, to-wit: -C. E.
Eubank,.Paul :Smith, ,0. E. Robertson, H. L. Coleman, Eddie
Pegram, L. R. Bradshaw, Jr., and H. L. Grammar, who being elected, tried and sworn to try the issue joined and having heard the evidence and argument by counsel and being
instructed by the Court retired to their room and after some
time returned into court with a ~erdict as follows, to-wit: ''We
the Jury, find for the Defendant. L. R. Bradshaw, Foreman.'' Whereupon the attorneys for the plaintiff made a
motion to set aside the verdict as contrary to the law and
evidence arid misdirection of the jury, and for refusal to give
certain instructions offered by plaintiff, which motion is overruled by the Court, to which action plaintiff by counsel excepted.
·
The plaintiff Napoleon Pahnieri having indicated his intentions to apply to the Supreme ,Court of Appeals of Virginia for a writ of error from and supersedeas to said judgment, execution· of- same is hereby suspended for a period of
·
90 days, upon the execution by the said Napoleon
page 9 } Palmieri or some one for him in the Clerk's Office
·
of this court of a bond in the penalty of $100.00
with seeurity approve~ by the Clerk and conditioned and payable as the law directs, within ten days from the date of this
order.

J. G. JEFFERSON, JR., Judg·e.
A Copy Teste:

J. H. ffiBY, Clerk.
page 10 ~ OOPY OF GROUNDS OF DEFEtNS.E-FILED
JUNE 7, 1941. NAPOLEON PALMIERI V.
EDWARD C. EPES.
Virginia:
In the Circuit Court of Nottoway County.
Napoleon Palmieri, Plaintiff,

v.

Edward C. Epes, Defendant.
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GROUNDS OF D:EJFENSE.

The defendant in compliance with the order of court entered herein comes and says that in defending this action he
will rely upon the following:
1. That he gave the plaintiff written notice of his intention
to terminate the lease more than three months prior to August 31, 1940.
··
2. That by a substituted agreement entered into as .a substitute for the formal written lease the defendant was privileged to move from and surrender possession of the premises in question at his will, and did move from and surrender possession of said premises prior to August 31, 1940, and
since the said ag-reement and his removal has entered into
no agreement respecting his occupancy of said premises.
3. That the plaintiff well knew of the defendant's intention
to remove from the premises in question on or prior to August 31, 1940, and under the circumstances the duty devolved
upon the plaintiff to advise the defendant of his intention
to ho1d the defendant for another yea.r,. and the plaintiff
failed to do so and is estopped from now contending· the defendant was bound for another year.
4. That the defendant surrendered possession of
page 11 ~ said premises shortly prior to Augt1st 31, 1940, and
the plaintiff accepted the surrender.
5. That the defendant never at any time on or subsequent
to the first day of September occupied the premises in question, and the relationship of landlord and tenant did not exist between the plaintiff and the defendant at any time subsequent to August 31, 1940, and, therefore, the plaintiff can
not recover any rent.
6. That the defendant is not indebted to the plaintiff in
the sum alleged or any other sum.
7. That the duty devolved upon the plaintiff to minimize
his damage and he failed to discharge such duty.
8. That the plaintiff led the defendant to believe he would
not hold or attempt to hold him after August 31, 1940, and
the defendant relied thereon, and tho plaintiff is now es topped
from attempting· to hold him Hable after that date.
9. Any other matter provable under the. g·eneral iss-µe.
The defendant reserves the right to alter, amend or add
to these his. grounds of defense.
.
CH.AS.
A Copy Teste :

,v. CROWDER, p. d.
J. H. IRBY, Clerk.
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COPY OF SPECIAL PLEA-]"'ILED JUNE 11,
1941.

Virginia:
In the Circuit Court of the County of Nottoway.
Napoleon Palmieri, Plaintiff,

v.

Edward C. Epes,. Defendant.
SPECIAL PLEA.
The defendant comes and says that by a substituted agreement entered into as a substitute for the formal written lep.se,
the defendant was privileged to move from and surre~cfor·.
possession of the premises in question at his ·":ill, and did
move from and surrender possession of said premises-prior to
August 31, 1940, and since said agreement an4 his re~oval
has entered into no agreement respecting his occupancy of
said premises, nor has he occupied said premises since his
removal therefrom a few days prior to August 31, 1940; and
since the defendant had the right under his agreeyµent to remove from said premises at his will and exercised 1t, the plaintiff, ought not to be allowed to maintain this action for the
recovery of rent or damages ~cruing subsequent to his removal, and this the defendant is ready to verify.
Given under my hand and seal this 11 day of June, 1941.

ED"\¥"ARD rC. EPES. (Seal)
Subscribed and sworn to before me this 11 day of June,
1941.

J. H. IRBY, Clerk.
.A. Copy Teste :

J. H. IRBY, Clerk.
page 13
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COPY OF PLEA OF ESTOPPEL-FILED
JUNE 11, 1941.

Virginia:
In the Circuit Court of the County of Nottoway.
Napoleon Palmieri, Plaintiff,

v.

Edward C. Epes, Defendant.
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PLEA OF ESTOPPEL.
The defendant comes and says that during the year of
1940 while he was occupying the house of the plaintiff, and
before the time had expired for him, the defendant, to give
the plaintiff notice of his (the defendant's) desire and intention to terminate the lease as of August 31, 1940, the plaintiff led the defendant to believe that he, the plaintiff, understood the defendant's desire not to be bound for the occupancy of the said premises after August 31, 1940, and led the
defendant to believe that he would not hold or attempt to
hold the defendant for rent after that date, and the defendant relied thereon, and the plaintiff is now estopped from holding or attempting to hold the defendant liable after said date·
and ought not, therefore, to be allowed to maintain his action
for rent or damages after that date, and this the defendant
is ready to verify.
Given under my hand and seal this 11 day of June, 1941.

EDWARD C. EPES.

(Seal)

:Subscribed and sworn to before me this 11th day of June,
1941.

J. H. IRBY, Clerk.
A Copy Teste:

J. H. IRBY, Clerk.
page 14 ~ COPY OF ORDER ENTERED JUNE 25, 1941.
At a Circuit Court continued and held for the County of
Nottoway at the Courthouse thereof, on Wednesday the 25th
day of June, in the year of our Lord one thousand nine hundred and forty-one and in the 165th year of the Commonwealth.

Present:· Hon. J. G. ,Jefferson, .Jr., Judge.
' Napoleon Palmieri
V.

Edward C. Epes.

The Court doth vacate so nnwh of the order entered in this
case on ,1une 11, 1941, as overruled the· motion of the plaintiff to set .aside the verdict of the jury as contrary to the
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law and the evidence and because of misdirection of the jury
and because of the refusal of the comi to give certain instructions offered by the plaintiff..
And the Court not at this time ruling on the motion to
set aside the verdict of the jury in this case, doth take time
to consider said motion.

J. G. JEFFERSON, JR., Judge.
A Copy Teste:

J. H. IRBY, Clerk.
page 15 } COPY OF ORDER ENTERED APRIL 11, 1942,
At a Circuit Court continued and held for the County of
Nottoway at the Courthouse thereof, on Saturday the 11th
day
April, in the year of our Lord one thousand nine hundred and forty-two, and in the 166th year of the Common·
wealth:

of

Present: Hon. J. G. Jefferson, Jr., Judge.
Virginia:
In the Circuit Court of Nottoway County.
Napoleon Palmieri, Plaintiff,

v.

Edward C.. Epes, Defendant.
ORDER OF THE COURT.
This day crune the plaintiff and defendant by counsel, and
the Court having heard arg11ment upon the motion of the
plaintiff to set aside the verdict oi the jury rendered in this
case and now being advised of its judgment to be rendered
herein, doth sustain the said motion, and doth set aside the
said verdict of the jury.
And there being sufficient evidence before the court to
enable it to cleeide this case upon its merits, and the Court,
deeming it right and proper that judgment be entered for
the plaintiff, it is therefore considered by the court that said
plaintiff do recover against the said defendant, Edward ,C.
Epes, the sum of Four Htmdrecl and Fifty-five ($455 .00) Dollars, together with interest on Sixty-nve ( $65.00) D'ollars, a
1
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part thereof from the first day of .September, 1940, on Sixtyfive ($65.00) Dollars, a part thereof from the first day of October, 1940, on Sixty-five ($6Jj.OO) Dollars, a part thereof
from the first day of Novemb~r, 1.940#'
.. Sixty-five ($65.00)
Dollars, a part. thereof from the first ... f of December, 19'40,
on sixty-five ($65.00) Dollar.·; a part thereof from
page 16 ~ the .first day of January, 1941, on Sixt}}Jffive
.
($65.00) Dollars, a part thereof from the firs,day
of February, 1941, and on Sixty-five ($65.00) Dollars·, the
balance thereof from the firs~ day of March, 1941, and his
costs, by him, in this behalf expended, to be levied of the goods
and chattels of the said defendant; to which action of the
Court in setting aside the said verdict of the jury and entering up judgment in favor of the plaintiff the· defendant
e;Kcepted.
And, the defendant having stated his intention to apply
.to the Supreme Court of Appeals of Virginia for a writ of
error and s·upersedeas to this judgment; it is further ordered
that upon execution by the defendant of a good and sufficient bond with proper surety in the sum of One Hundred
the operation of this judgment be suspended for a period of
ninety days from the date of its entry, so as to enable said
defendant to make such application to the Supreme Court
of Appeals for a writ of error and supersedeas.

J. G. JEFFJTI-RSON, JR., Judge.
A Copy Teste:
J. H. IRBY, Clerk.
page 17 ~ .Napoleon Palmieri

v.
Edward C. -;EJ?-_es.
RECORD.

...
V1rg1rua:
In the Circuit Court of Nottoway County.
Napoleon ~almieri, Plaintiff,

v.

Edward C. Epes, Defendant.
Certification in acco1:da~c~ with Rule 21 or the Supreme
Court of Appeals of Virgima of facts proven and other in-
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cidents of the trial of the corrunon law action of Napoleon
Palmieri v.· Edward"'C. Epes: tried in the Circuit Court of
Nottoway County, ¥irginia,· •hefore ·the ~ono~able LJ. ·Garland
JeffetMn, J1·.; Judge of said·'Gbnrt,iand a: jury;'on the 11th
1
day·of ·June; 194L···· ·) ·~·J :· i
1

1

I;.,

•t

,1'

•

•.

• :

•

••
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1 ,··,

(!,_.

,.

,,.;.·.

page 18 }

The following were facts and all of the facts
3: u · •:
proven up'oil · the · trial :
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1. That the plaintiff and the de!endant en~ered into the
following lease:·"
,; : ·J,. l . . . . •:.' .;:,W I .r,li•· ' ' ' • .
··-·), :

page 19}
;

'

~

C_OPY OF LEA.~E.
.~ .

~

I

,.

·:·

' _; r!, ·.. ~-...~ .

THIS DEED OF LEASE, Made this 9th day of April, in
the year 19BZ, between·~apo'leo'n.·Palmi~rrby ~harles1 A·.~Rose
Oo.,:·Agents~, ·of tlie· on~'·pa1Jt~'-·and iJq; 'C.·· Epesr'ti:f the· otlie1•
part: . -'· . . r .. •• ·,-i, ...
:: '.\:. _.... · . 1• :,··
. ..
.:. '·· 11.:;·
WITNESSETH, lhat the said party of the first part doth
demise unto ·the· said plirt.v of·the secon&t>arf' if.Ere· th£f fblloW~
ihg· property2..;..:.to·wit:I'; D,veI1ing:and''six acr~s, jmo·re or1ess,
at-the ·end lof- Montrose 1Avtt, 'lfonric6:Couiity, farirnerly he·longing'-·i:o Ri:aem.pf..-· :The· pYerhi'Ses '11ereby'te'ased'· ~e to ·oe
used :as a· Dwelling- fronr-the 1 1st·· a·ay of= Septemµer; 1~37 dr
the rter;nr·of· Thtee:- (3 )-·years f:M1-ri-thence"' next ·ensuhig, ·and .
to,expire 6n the ·31s.tJday:iof:'..A.ngust,i !!940, yielding ::tnerefor!
dnrink the' ·said· -term, ~the r~nt of ~ivol Thou'Slind1 'Fhr~elHundred; .tt -Fcn~ty· '( $2,'340;.00) Doll1a1·s; ·ptty'able jast ·. f bllows~tcj~
1
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·
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In monthly instalments of $65.00 each, payable on the ~rst
day ofi each ·all'd ·every- month' during the· te·rnr_;of ·this lease.
The ifrst· instalment to. become due .:·oit the· ~mt· day of. ·Oct;
i937. The said LESSOR covenn'.ms 'ftir 1 tbe :LESSEE quiet
enjoyment of!his• terfa; -and·tha.t ifttbe ·s·atd building shall· be
so ,injured by fi·re a'S· to render -it untenantable, if:his lease shall
terniinat~, and ·the·'said· ~SSE E ;hereby··covenants, jointly
and sevetally· tO' remove all ·ltis 1'e':ffects ·ana rubbi'sh tbat'm:ay
be on ~aid premises; and fo ;pay font ·until ·this ;has. beeri done.
The said' L~SSEE co~nants~ jointly and severally, to: ptty
t-he rent/in· the ·mann'er- ·above· ·sfate·d'f ·tlia>t' he\ will not ·a·ssign
or stib-rent ·the ··said premises·· or tnny· part thereof, !without
the ·written consent of the said 1Ii:m-~~OR:; ·:that he will leavie
the premises in:good repair, hatnral wear:and' tear excepted·;
that the premises ·shall not bEFused cmriiig·th"e §aid 'terfu for
any other purpose or purposes than those, above specified. A
I

1

1

i

1
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WRITT:filN NOTICE OF THRE·E MONTHS SHALL BE
GIVEN BY THE: SAID LESiSEE SHOULD HE
page 20 } DESIRE TO VAC.A.TE said premises at the termination of this Lease-Viz., on the 31st Day of
August, 1940 and should the said Lessor desire possession, a
like notice shall be required. And after such written notice
shall have been given by either party, the said LES.SEE
hereby covenants and agrees to allow the said LESSOR, his
agents or assigns, to placard the said house for rent in one
or more conspicuous places, and also to allow the said LESSOR, .his agents or assig'Ils, the privilege of showing these
premises to any person desiring to rent the same. .And it is
further covenanted and agreed, by and between the parties
of this lease, that in the event no such notice is given by
either party, then this lease shall continue in force from
year to year, at the same rent, and subject to all the covenants and conditions herein contained. The said LESSEE
covenants and agrees jointly and severally that he will keep
the Rang·e, Latrobe Stove, or Heating System, Water-Pipes
Water and Gas Fixtures, Electric Wiring and all attachments
thereto in order, and to replace all Glass broken during· the
tenancy, at his own expense; and also that he will unstop all
waste-pipes, water-closets, and culverts that may become
choked by negligence or inatte;ntion on the part of those using.
· them; that he will repair all ·water-Pipes that may burst
from freezing because of failure to turn off the water; that
he will pay all bills for gas and water used on said premises
during this tenancy. It is also understood and agreed between the parties hereto, that the LESSOR is not to be liable
for any damage caused by leaks in the roof or from overflo'Y or leaking of any of the V\Tater-Pipcs or Water Fixtures
on these premises, or from falling of plastering·; nor is the
said LESSOR to be liable for any damag·e whatsoever, to
person or property that the LESSEE may sustain during
his occupancy of these premises.
page 21 ~ It is further understood and agreed that if, during the life of this lease, or any renewal or extension thereof, the buildings, or anv part of same, should be
condemned by the public authorities, and required to be demolished or repaired, the LESSOR shall be in no wise responsible for the resulting inconvenience or damage to the
LESSEE. If, at any time during the life of this lease, or
any continuation, extension~ or renewal the1·eof, proceeding-s
in bankruptcv shall be institutecl hv or against the LESSEE,
or if a R,ECEIVER or TRUSTEE slrnll be appointed of the
LESSEE'S property, or if this lease shal1, by operation of
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law, devolve upon or pass to any person or persons other
than the said LESS.EE, then and in each of said cases all
rents agreed upon for the full term of this lease shall at
once become due and payable.
The said LESSEE further covenants, jointly and severally, that will, at own cost, during· the continuation of this
lease, keep in good repair and safe running order the Elevators and all attachments belonging theret~; also the Electric Motor and its attachments. The said LESS.EE hereby
agree to show the property to prospective purchasers at any
time.
The said LE,SSEE hereby affirms that the furniture and
stock of goods which he will put on these premises, is owned
by him and is in no way encumbered by deed, bill of sale, or
otherwise. It is mutually agreed between the parties hereto
that no change shall be made in this contract except by writing setting forth the terms of the agreed modifications ; nor
shall the said Lessor be chargeable with any liability for
negligence or otherwise in making any repairs or improvements to the property hereby leased, unless such repairs or
improvements are expressly called for by the
page 22 ~ terms of this lease. The LESSEE also covenants
that he will not put any motor vehicle of any kind
upon these premises, without permission of the LESSOR;
i.f such permission is g-ranted, the LESS.E,E· hereby agrees
to pay any extra insurance premium that may be caused
therebv.
The .. said LESSE·E further covenants that the LESSOR
may re-enter for default of five days in the payment of any
instalment of rent or for the breach of any covenant or agreement herein contained, and the said LES-SE·E also covenants
and agrees that a notice by the LESSOR to terminate this
lease may be served in any of the modes prescribed by law,
or by posting it on the door of the leased premises, and that
such re-entry shall not prejudice the right of the LESSOR
to recover for all rent accrued and made payable as herein.
before provided.
That any and· all notices affecting this tenancy may be
served by any of the parties hereto; his or their ag·ents or
sub-agents, as effectively as if the same were served by a.
sheriff or constable, or other officer authorized by law to serve
notice ; and the return of any such person of the time and
manner of the service thereof shall have the same force and
effect, in any legal proceeding· hased thereon, as the return
of any sheriff or constable, or other officer authorized by law
to serve notices.
··
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The LESSOR hereby covenants and agrees with the Agent
that in consideration of the services of the Agent in procuring this lease, the Agent shall be entitled to a commission
pf five ( 5%) per centum of the rent paid during the existence
of this lease, ·or any renewal or continuance thereof.
,vITNESS The. following signatures and seals :
Both parties agree to the clause inserted below signatures.
page 23

~

NAPOLEON PALMIERI (Seal)
:EDWARD C. EPES

(Seal)

Lessee agrees to renew and repair the fencing, to repair
the outbuildings, and plant certain trees all at a cost of approximately Three-hundred ($300.00) dollars.
Should the premises be sold to a boni fide purchaser during
the period of this lease, then the Lessee agrees to vacate the
premi·ses on the 31st day of August following such sale, provided the Lessor has given him ninety ( 90) days notice, in
writing to vacate.
·
In the event of such sale and vacation the Lessor agrees
to pay the Lessee the prorated cost of improvements men.
tioned above, proration to be on a yearly basis.
Lessor agrees to keep the dwelling· and plumbing in as
good a condition as would be expected, if premises were based
on an annual basis.
A Copy Teste:

,T. H. IRBY, Clerk.
page 24 ~

2. That the defendant wrote ·Charles A. Rose
Company, agents for the plainti:ff, under date of
January 17, 1940, the following letter:

pag-e 25 ~

COPY OF LETTER:
Jan. 17, 1940.

Chas. A. Rose Co.
Ag·ent for Napoleon Palmieri
718 E. Franklin Street
Richmond, Va.
Gentlemen:
During November, 1939, the furnace g1·ates were replaced
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at the premises occupied by me, 4000 Montrose Avenue, Henrico ,County, Va. On or about Dec. 14, 1939, the gTate broke
down. On this date I called l\fr. Palmieri, who was out, but
left word with his :wife that I was going to let the fire go out
so as to enable his man to fix it the following morning. However, I did not hear anything from him and as his man did
not show up the next morning I put the old grate back in so
as to make some kind of :fire for the protection of my family,
and left an accumulation of ashes in the :fire box.
I called l\fr. Palmieri on Dec. 15~ and he sent his man over,
who arrived about 11 A. M. and said there was nothing he
could do about it as it was burned out by allowing ashes to
accumulate.
His opinion, was, no doubt, based on the fact that he saw
a considerable amount of ashes in the box; however, as the
grates were already burned out I did not see the necessity
of removing them all at that time, and was also in a hurry
to get to work.
I called your office on Dec. 16 and was told that the grates
were not going to be fixed because Mr. Palmieri's man said
I had let them burn out. As you will recall, I told you I saw
no reason why you should not have furnace :fixed promptly as
I was certainly willing to pay for all the repairs
page 26 ~ if it was my fault they burned out, and I told your
Mr. Smith I would leave it to bis judgment as to
whether or not I was at fault. You knew I was not standing
on a matter of a few dollars in a crisis at this time. You told
me to get in touch with your plmnber, a Mr. Smith, and I
called him on Dec. 26 also 27th. He came over the following·
day and inspected the furnace but could not say same day
definitely whether it was my fault or not, but that he could
not fix it within the next week.
I again called l\fr. Palmieri on Jan. 1 and he promised to
send a man over the next day and have it fixed. This he did
not do and I called him on the 2nd instant and was told that
his man could not fix it at that time but that he would see
you and have it attended to. I later called your office and
was told that Mr. Palmieri had been in to see you and stated
that he could not g·et his man to fix it and you also could
not get your man to fix it that day and did not know when
you would be able to.
You not only would not do anything but did not even advise me who to get, leaving the entire matter up to me.
Under the circumstances I was compelled to call a plumber
on the 2nd instant to properly install a temporary grate
which is still in use.
I asked my plumber as to the cause of the grate burning

34
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out under the circumstances, and he also stated that it could
be due either to failure to remove ashes or th~t the grate had
slipped out of joint, falling on the ashes with live coals on
top and causing the gTate to burn out. I expect you to pay_
for his services, as the ashes had been a.aily cleaned out
until the morning previously referred to when the grate fell
in.
page 27 ~ This is to notify you that I disclaim any responsibility affecting the upkeep of furnace or any
other d~mage to the l1eating· and water ·system which is old
and in bad condition, except of course, any for which I am
neg·ligent.
During this time my ·wife and Ii'amily, which consists of
several small children, suffered greatly as a result of the
cold weather and under the circumstanqes, I consider my
lease as being broken by your f ailnre to act, and I expect to
move as soon as I can find a new location; however, will pay
the agreed rental as long as I occupy the premises.
Yours very truly,

E. C.EPES
EDWARD C. EPES

L.
Copy to .Napoleon Palmieri.

A Copy Teste :-·

J. H. IBBY, Clerk.
page 28 ~ and testified as to the truth of t.he existence of the
· conditions set forth in said letter, some of which
c?nditions were controverted by the evidence of the plaintiff.
3. That Charles A. Rose Company, in reply to said letter
of January 17, 1940, wrote the following letter, under date
of J a.nuary 18, 1940:
page 29 ~

COPY OF LETTER:
CHA.RLIDS A. ROSE CO.
(Establis]u~d 1887)

REAL ESTATE AND INSURANCE ·
RIOHM:OND, VA.

'::
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January 18th, 1940.
Mr. E. C. Epes,
4000 Montrose Avenue,
Richmond, Virginia.
Dear Mr. Epes:We have your letter ·of January 17th with reference to
the furnace grates in premises, No. 4000 Montrose Avenue.
The contents of this letter are noted. and we have discussed
the matter with the owner, J\fr. N. Palmieri.
In reply, we wish to put you on notice that we will expect
you to live up to the terms of your lease, which expires August 31st, 1940.
Yours truly,

CHARLES A. ROSE 00.
Agents

HFR/S
A •Copy Teste :-

J. H. IRBY, Clerk.
page 30

~

4. That the defendant, in paying his rent, sent
Charles .A.. Rose Company six different checks,
with certain notations on the face of each, as follows:

Feby 3, 1940
$123.25
Notation: "As p~r letter Jan. 17th,
1940. Rent Jan-Feby.''
Mch. 5, 1940
$65.00
4000 Montrose
Notation "For :Mch Rent
Ave., .A.s per Letter ,Jan. 17, 40. ''
April 15, 1940
$65.00
Notation: "As per letter Jan. 17/40"
May 1st, 1940
$65.00
Notation : "Terms as per letter Jan. 17/ 40"
June 1st, 1940
$65.00
:Notation: "As per letter Ja.n 17-1940.''

July 1st, 1940
$65.00
Notation: ''As per my letter Jan. 17, 1940"
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all ·of .which were accepted and used.
page 31 }

All of which were accepted and used.

5. That on Aug-ust 1st the defendant sent the plaintiff's
rental agents a rent check dated August, 1940, with the following notation '' This is in full payment of lease expiring
Sept. 1, ·which will be vacated on or before that date.'', d~clined to accept, writing the defendant under date of August
2, 1940, the following letter :

page 32

t

COPY OF LETTER:
CHARLES A. ROSE CO.
(Established 1887)
REAL ESTATE AND INSURANCE

RICHl\fOND, VA.
August 2nd, 1940.
Mr. Edward ,c. Epes,
4000 Montrose Avenue,
Richmond, Virginia.

Dear Sir:W e are returning· your check dated .A.ugust 1, 1940, as we
cannot accept same with the endorsement thereon.
The ow:ner of the property which you occupy has consulted an attorney regarding your lease and we are advised
that the lease renewed itself for twelve months from September 1, 1940, to ·August 31, 1941, and we will expect vou to
abide by the terms.
..
Yours truly,
HFR/S
Enclosure.

CHARLEH A. ROSE CO.
Agents
A Copy .Teste :-

,J. H. IRBY, Clerk.
page 33 ~

6. That rent was paid bv the defend.ant up to
and including· August 31, i940.
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The fallowing instructions, numbered 1 and 2, were tendered by the plaintiff and refused by the court, to which action of the court the plaintiff by counsel excepted:
page 34

r

INSTRUCTIONS REF,USED
lNSTRUCTION (1).

The Court instructs the Jury that the letter written by defendant dated January 17, 1940, and addressed to Charles
A. Rose Company, Agent for Napoleon Palmieri, which has
been introduced in evidence in this case is not such explicit
and positive and unconditional written notice of termination
of the lease as is required to be given to plaintiff by defendant and unless they believe from the evidence that other explicit and positiye and unconditional written notice· of such
termination was given to plaintiff by defendant then they
must find for the plaintiff'.

J~ G. J.,

Refused.
A Copy Teste:

J. H. IRBY, Clerk.
page 35

r

INSTRUCTIONS RE·FUSED
INSTRUCTION (2). ·

The Court instructs the jurv that if they believe from the
evidence that the letter of Edward C. Epes to Charles A.
Rose Co., agents for Napoleon Palmieri, dated January 17,
1940, was the only written notice g·iven by the said Epes to
the said Palmieri three months prior to August 31, 1940, relative to the termination of the lease of the premises at 4000
Montrose Avenue, Henrico County, Virginia,. and that the said
Palmieri, or his agents, did not waive the three months'
notice required in the lease, dated April 9, 1937, then as a
matter of la.w the said Epes did not give the notice required
to terminate his lease and the jury must find for the plaintiff.
Refused.

J. G. J.
A Copy Teste:

J. H. IRBY, Clerk.
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page 36 }

The following plea was tendered by the defendant, and on objection from the plaintiff by
counsel was refused by the court, to which action of the court
the defendant excepted:
page 37

~

COPY OF SPECIAL PLEA-FILED JUNE 11.
1941.

·

Virginia:
In the Circuit Court of the County of Nottoway.
Napoleon Palmieri, Plaintiff,
'V.

Edward C. Epes, Defendant.
SPECIAL PLEA.
The defendant comes and says that he has not a~ any time
on or subsequent to the first day of September, 1940, been
in possession of or occupied the premises in question belonging to the plaintiff and, therefore, the relationship. of
landlord and tenant has not existed at any time on or subsequent to September 1, 1940, and the plaintiff can not in
this action recover any rent, and this the defendant is ready
to verify.
Given under my hand and seal this 11th day of June, 19"41.
ED"\VARD C. EPES.

(Seal)

Subscribed and sworn to before me this 11 day of June,
1941.
,J. H. IRBY, Clerk.
A Copy Teste:

,J. H. IRBY, Clerk.

r

The following instructions lettered A, B, C and
D, were tendered by the defendant and after the
court gave on its own motion instruction '' X'' the above instructions were not insisted on bv the defendant and were
not given, but are certified as an· incident of the trial upon
request of counsel for defendant.

page 38

Edward C. Epes

Y.

Napoleon Palmieri
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~

COPY OF INSTRUCTIONS SENT TO J. H.
IRBY, CLERK, BY C. W. CROWDER,
ATTY. NOT IN THE. RECORDS.

p~e 39

A.
The Court instructs the jury that the notice to terminate
tenancy on August 31, 1940, is not required to be in any particular form; all that is required is that it be in writing and
be given three months prior to August 31, 1940, to the landlord, or his duly authorized agent, from the context of which
it may be fairly gathered that the tenant did not desire to
exercise his option to become a tenant from year to year
from that ·date.
And the court further instructs, the jury, if they believe
from the evidence, that the landlord, the plaintiff, received
from the tenant, the defendant, a letter or some other paper
in writing, three months prior to August 31, 1940, from which
it .could be fairly inferred that the tenant, the defendant did
not desire to exercise his option of becoming a tenant from
year to year from that date, then they must find for the defendant.
page 40

r

The Court instructs the jury that if they believe from the
evidence that the defendant reasonably construed the letter
of January 18, 1940, to mean that under the circumstances
the lease would in any event expire .Aug'Ust 31, 1~40, and he
would not be looked to for the payment of rent thereafter
and the defendant relied on such construction and gave no
notice of his desire to terminate the lease other than his letter of January 17, 1940, then the plaintiff is estopped from
contending for a different construction, and you must find
for the defendant.
page 41

~

(C.)

The court instructs the jury that. if they believe from the
evidence a fair construction of the letter of January 18, 1940,
is that the plaintiff accepted 'the defendant's letter of J anuary 17, 1940, as a notice to terminate the lease as of August
31, 1940, then you must find for the defendant.
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D.

The .Court instructs the jury that where leased premises
are abandoned and surrendered the landlord has two courses
open to him. First, he can aceept the surrender, in which
event the tenant. is released from liability. Second, he can
decline to accept the surrender and hold the tenant for rent
for the remainder of the term. .A.cceptance of the surrender
of the leased premises by the landlord is a matter of intention
to be determined by his words and conduct.
Therefore, you are instructed that if you believe from the
preponderance of the evidence and from the facts and circumstances disclosed by the evidence that the plaintiff or his
agents intended to accept a surrender of the premises, then
the plaintiff is not entitled to rent after the ac.ceptance.
page 43 ~

The court, in lieu of instructions offered by the
plaintiff and the defendant respectively, gave the
jury the following instruction, over the objection and exception of the plaintiff's counsel:

page 44 ~

INSTRUCTIONS

X.
The· court instructs the Jury that the letter of January
l 7, 1940, from Epes to Rose & Co. and the letter from Rose
& Co. to Epes dated ,January 18, 1940, and the notations contained on the checks given by Epes to Rose & ·Co. in payment of the rents on this propertv constitutes sufficient notice to terminate the contract on ·August 31, 1940.

A Copy Teste:

,J. H. IRBY, Clerk.
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I, J. Garland Jefferson, Jr., Judg·e of tl1e Circuit Court of Nottoway County, Virginia, do certify that the foregoing were the facts proven and the other
incidents of the trial of the common law action of Na.poleon
Palmieri v. Edward C. Epe~, tried before me and a jurv in
the Circuit Court of Nottoway County, Virg-inia, on the ilth
day of June, 1940, in which sa.id action final judgment was
rendered on the 11th day of April, 1942 ; and I do further
certify that befor_e certifying the foregoing· facts and other
incidents of said trial, it appeared in writing tha.t the at-
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torneys for the plaintiff were given reasonable notice of the
time and place when said certificate, under rule 21 of the
Supreme Court of Appeals of Virginia, would be presented
to me for my signature, and that the same was presented to
me at the said time and place mentioned in the said notice, towit, the 5th day of June, 1942.
Given under my hand this 5 day of ,June, 1942.

J. G. JEFFERSON, JR., .
Judge of the Circuit Court of Nottoway
County, Virginia.
.A. Copy Teste:
,T. H. IRBY, Clerk.

Delivered to J. H. Irby, Clerk, June 6, 1942.
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I, J. H. Irby, Clerk of the Circuit ·Court of Nottoway County, Virginia, do hereby certify that
' the foregoing is a true transcript of the record in the aboveentitled case, wherein Napoleon Palmieri is plaintiff and Edward C. Epes is defendant, and that counsel for the opposite
parties had due notice of the intention of counsel for Edward C. Epes to apply for such transcript before the same
was made out and delivered.
Witness my hand this 8th day of June, 1942.

J. H. IRBY,
Clerk Circuit Court of Nottoway County, Virginia.
A Copy-Teste:
M. B. WATTS, C. C.
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