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IN THE

Supreme -Court of Appeals of Virginia
AT RICHMOND.

Record No. 3017
ALEXANDER UPDIKE, Plaintiff in Error,

versus
COMMONWEALTH OF VIRGINIA, Defendant in Error.

'PETITION FOR WRIT OF ERROR AND
BUPERSEDEAS.

To the Honorable Chief Justice and Associate Justices of the
Supreme Court of Appeals of Virginia:
Your petitioner, Alexander Updike, respectfully represents

that he is aggrieved by a final judgment of the Circuit Court
of Pittsylvania County, Virginia, entered on the 21st day of
March, 1945, in a certain prosecution instituted and maintained against your petitioner by the Commonwealth of Virginia, whereby your petitioner was found guilty of voluntary
manslaughter and sentenced to be confined in the Penitentiary
for three years. And a certain other judgment entered on the
25th day of April, 1945, whereby the Court overruled the
motion of your petitioner to set aside the verdict of the jury
entered on the 21st day of March, 1945, and grant him a new
trial on the ground that the verdict of the jury, convicting
your petitioner of voluntary manslaughter, was contrary to
the law and the evidence and without evidence to support it
and because the cor'f)Us delioti was not proven and upon the
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"further ground that since the verdict aforesaid your pe2• titioner had learned, through Counsel, that ·a certain stick
alleged to be the stick which your petitioner struck Mott
Short, the deceased, with, had been analyzed by a chemical
analysis prior to the trial and that said stick showed no signs
of human blood on the same which motion was supported by
the affidavit of A. H. Overbey, Sheriff of Pittsylvania County,
which said motion the Court considered and overruled, to
which action of the Court your petitioner, through Counsel,
.
excepted.
A transcript of the record of the proceedings of the trial is
herewith presented and incorporated as a part of this Petition.
All references made in this Petition to the record and references to a particular page of the record have reference to
the Manuscript Record furnished your petitioner by the Clerk
of the Circuit Court of Pittsylvania County, Virginia.
THE NATURE OF THE CASE.
On the 18th day of January, 1945, your petitioner was
arrested and put in jail in connection with the murder of Mott
Short, and on the 19th day of March, 1945, a Grand Jury of
.the Commonwealth. of Virginia in and for Pittsylvania
County, returned a true bill against your petitioner, Alexander Updike, for murder and your petitioner was tried on
this indictment before a jury on the 21st day of March, 1945,
and found guilty of voluntary manslaughter and his punishment fixed at three years in the Penitentiary1 and the Circuit
Court of Pittsylvania County, accordingly, entered judgment
on said verdict and sentenced your petitioner to confinement
in the Penitentiary for three years.
WHEREUPON, your petitioner, .Alexander Updike, by
Counsel, moved the Court to set aside the verdict of the jury:
1st: Because the same was contrary to the law and the evidence and without evidence to support it.
2nd: Because the Commonwealth had failed to prove the
corpus delicti. • And the Court having considered the
3• motion overruled the same to which action your petitioner, by Counsel, excepted.
·
And at a later date, to-wit: On the 25th day of April, 1945,
your petitioner renewed his. motion to the Court to set aside
the verdict of the jury entered on the 21st day of March, 1945,
and grant him a new trial on the ground that the verdict of
the jury was contrary to the law and the evidence and without
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evidence to support it and because the corpus delicti was not
proven, and upon the further ground that since the verdict
afo:tesaid, your petitioner has learned, throug·h his Counsel.
that a certain stick alleged to be the stick by which your petitioner struck Mott Short, the deceased, with, had been
analyzed by a chemical analysis prior to the trial and that
said stick showed no sign of human blood on the same, which
motion was supported by the affidavit of A. H. Overbey, Sheriff
of Pittsylvania County, which said motion the Court duly considered and overruled, to which action of the Court your petitioner, through Counsel, duly excepted.
STATEMENT OF THE FACTS IN THE .CASE.
On the morning of the 16th of January, 1945, about seven
o'clock A. M., Mott Short was found, totally unconscious, by
Kelly Keatts and John Moore on the west side of U.S. Highway #29 (M. R., pp. 18, 45 and 57) about one mile south
of Motley's in a water furrow with his head lying down the
furrow, about 5-1/2 feet from the west edge of Highway #29
(M. R., pp. 21 and 57) and his cap was found about 8 or 10 feet
from him ( M. R., p. 92). Mott Short was placed in an Ambulance by Police Officer Rorer, John Moore and Kelly Keatts
and carried to the Hospital in Lynchburg, where he died about
three o'clock P. M.. in the afternoon of the same day, without having regained consciousness (M. R., p. 18). There were
marks on the Highway indicating that a southbound truck had
swerved out of the road at that particular point, and that
the body of Mott Short appeared to have scoured the ground
and skidded into the position in which he was found (M. R.,
pp. 22, 25, 98 and 139).
The Record discloses that on the 15th day of January, 1945,
at about three "o'clock in the afternoon (M. R., p. 70)
4:• your petitioner, Alexander Updike, who is the accused,
went to Slayton's Filling Station, located at Motley, and
about thirty minutes after he had arrived there Mott Short,
the deceased, came in and they drank some wine and beer
together (M. R., p. 71), and about seven o'clock in the afternoon of the same day, Roger Wilkes, who was the main witness that the Commonwealth relied upon, joined your petitioner, Alexander Updike aud Mott Short (M. R., p. 75 ), and
about nine o'clock that night, your petitioner, Alexander Updike, Mott Short and Roger Wilkes left Slayton 's Filling Station together-all good friends-(M. R., p. 72) to go to their
respective homes. Roger Wilkes told your petitioner, and
Mott Short, that he had a flashlight and that he would be glad
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to ''light us home if we wanted to go" (M. R., p. 75). The
night was dark and it had been raining and snowing a little
( M. R., p. 15). The three-all good friends-started dbwn
Highway #29 in a southerly direction to go to their respective homes, and after they had proceeded a short distance
··down the road, according to the testimony of Roger Wilkes,
they stopped and took a drink of wine (M. R., p. 35 )~ Aeeording to the evidence 9f the witness, Roger Wilkes, there
was an argument between your petitioner, Alexander Updike,
and Mott Short, the deceased, about the ownership of a package (M. R., p. 35). It was claimed by Roger Wilkes that your
petitioner took Short's package out of his hands and that an
argument followed and that your petitioner grabbed Mott
Short around the neck and that Mott Short asked Roger
Wilkes to make your petitioner turn him loose (M. R., p. 36).
However, this was emphatically denied by your petitioner
(M. ·R., p. 73) and according to the evidence of your petitioner,
they all proceeded down Highway #29 together until they
reached a point where, what is referred to in the Record as
''Updike Road'' leads off of Highway #29 in a westerly direc ..
tion to the home of your petitioner, which road is about 1,100
feet south of where Mott Short's body was found (M. R.,
5* p. 26). • At this point your petitioner and Wilkes turned
off Highway #29 and proceeded down the Updike roadyour petitioner to go to his home-(M. R., p. 78) and Roger
Wilkes to go to the home of Morgan Brumfield, with whom he
was living and making his home (M. R., pp. 31 and 45). And
Roger Wilkes proceeded on to the home of Morgan Brumfield
that night (M. R., pp. 41 and 35). And even though Roger
Wilkes admits that Mr. Brumfield was awake when he got
there and talked a little with him, states that he did not tell
him anything about the trouble (M. R., p,. 46). In the meanwhile, according to the testimony of your petitioner, and the
testimony of what Police Officer Ross Rorer says, that Roger
Wilkes told him (Rorer), which was never denied by Roger
Wilkes, that when they (meaning your petitioner and Roger
Wilkes) turned off of Highway #29 to go up to the Updike
road to their respective homes, Mott Short was with them and
proceeded on in a southerly direction down Highway #29,
that is to say-south of the point where the Updike road leaves
Highway #29 (M. R., pp. 56, 61 and 75), which is about 1,100
feet south of where the body of Mott Short was found (M. R.,
p. 60). And on further, a distance of about 530 feet south
down Highway #29 on the opposite side of the road, from
which Short's body was found, some spectacles were found
which, according to the testimony of Police Office. Ross Rorer,
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were :first identified as the spectacles belonging to Mott Shon
(M. R., p. 115 ), and were exactly like the glasses that Mott
Short was wearing the night of the injury (M. R., p. 153) .
.And at the place where the glasses were found, there were
indications that there had been a scuffle, and that the weeds
were mashed down (M. R., p. 110). The spectacles referred
to above, were first identified by Mrs. Rosa Simpson, the sister
of Mott Short, as the spectacles that belonged to Mott Short
(M. R., p. 110), but later Rosa Simpson denied that they were
Mott Short's spectacles, but the denial came several weeks
later, clearly after Rosa Simpson found out that this evidence
could be used to the advantage of your petitioner, Alexander
Updike. The undisputed "evidence shows that Mott Short
6* was wearing glasses the night he was injured (M. R.,
p. 153).
.
On Thursday, following the accident, about noon, Police
Officer Ross Rorer accompanied Wilkes to the scene where the
body was found and found a stick about 2-1/2 feet long a
short distance from where the body of Mott Short was found
(M. R., p. 24). And the theory of the Commonwealth was
that your petitioner struck Mott Short with a stick and caused
his death. However, Roger Wilkes, the main witness relied
on by the Commonwealth, testified positively that _he, Mott
Short and your petitioner left Slayton 's Filling Station the
night of the accident together, and that he clid not see your
petitioner strike Mott Short with a stick, and that he did not
even see your petitioner with a stick a.t any time during the
evening ( M. R., p. 56).
The Record shows that Mott Short was a distant relative
of your petitioner (M. R., p. 69) and that·your petitioner was
perfectly friendly with him and had never had any kind of
misunderstanding with him (M. R., p. 70), and that he had
worked some for your petitioner, and that they were on good
terms and that there was no kind of hard feeling between them
(M. R., p. 76). The Record is perfectly clear that your petitioner arid Mott Short were on good terms (M. R., p. 70).
Your petitioner testified that no argument or scuffle took place
after they left the Filling Station that night (M. R., pp. 70 and
73) and your petitioner's testimony was in no way negative
on Cross Examination ( M. R., p. 73).
ASSIGNMENTS OF ERROR.

FIRST: That the Court erred in overruling the motion of
the petitioner to strike the evidence of the Commonwealth at
the conclusion of the Commonwealth's evidence for the reason
that the same was insufficient.
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~SECOND: That the Court erred in refusing to set
aside the verdict of the jury as contrary to the law and
the evidence and without evidence to support it.
THIRD: That the Commonwealth failed to prove the
corpus delicti.
FOURTH: That since the trial your petitioner has ascertained for the first time that the stick introduced in evidence
alleged to be the stick that petitioner struck Mott Short with
had been analyzed by a chemical analysis and that said stick
showed no signs of human blood on the same, which said
motion was supported by the affidavit of A. H. Overbey,
Sheriff.

7*

ARGUMENT IN THE SUPPORT OF THE ASSIGNMENTS OF ERROR.
That since the first and second assignments of error are
closely connected and the argument in support of one would
necessarily include the other, petitioner will discuss the first
and second assignments of error together, since it is apparent
that the motion to strike the evidence for the Commonwealth
should have been sustained if this Court should be of the
opinion that the verdict of the jury was without evidence to
support it.
That your petitioner, in presenting his argument in support
of the assignments of error, is not unmindful of the fact that
this record is before the Court on the :finding of a jury on a
question of facts which puts your petitioner in the position
of being heard as upon a demurrer to the evidence.
That your petitioner is advised that where the evidence is
plainly insufficient to warrant a conviction in a criminal case
that it is the universal practice of this Court to set aside the
verdict of the jury and enter a final judgment. As your petitioner understands the law, there are certain fundamental
rights a person accused of crime has a right to rely upon for
his protection as a matter of right. Among these rights there
is no one better settled than the one that a man is •pres• sumed to be innocent until he is proved guilty beyond a
reasonable doubt. It is not incumbent on your petitioner
to prove his innocence, but it is incumbent on the Commonwealth to prove the guilt of a person accused of crime beyond
a reasonable doubt. There is not a scintilla of evidence in
this record that any one of the witnesses saw your petitioner
strike Short. The witness, Roger Wilkes, testified that he
heard it and this Court has universally .held that the evidence
must not only be consistent with the guilt of the accused but
must be also inconsistent with his innocence.
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That your petitioner submits that the testimony for the
Commonwealth, even if accepted as true, is entirely consistent
with the innocence of your petitioner, and when this is true, a
verdict of guilt cannot stand. While the jury had the power
to convict they had no right to do so, and your petitioner submits that if this verdict is permitted to stand it will be a
flagrant miscarriage of justice. Petitioner submits that the
evidence of Roger Wilkes is the only evidence in any way
connecting your petitioner with the commission of the crime
for which he was indicted, and Roger Wilkes is not only contradicted in several material facts by other witnesses but is
contradicted out of his own mouth. For instance, the witness,
Roger Wilkes, testified that Mott Short never did come south
of where l1e was hit (M. R., p. 37) and the Police Officer, Ross
Rorer, testified positively that the witness, Wilkes, told him
that the last time that he saw Mott Short was .south uf the
Updike road, which is 1,100 feet south of where the body of
Mott Short was found (M. R., p. 59). Petitioner submits that
this is a very material point.
It,urthermore, some 550 feet south of where the Updike road
leads off of #29 the spectacles of Mott Short were found on
the opposite side of the road, and at the point where they
were found the grass and weeds were trampled down as testified bv the Police Officer Ross Rorer.
When the case was tried it was the theory of the Commonwealth that Mott *Short was struck on the head with a
9* stick a little over two feet long and his skull was fractured
and that he died as the result of this blow. To support
this contention the Commonwealth relied exclusively on the
.evidence of the witness, Roger Wilkes. The evidence of Wilkes
is not only inconsistent and contradictory, but Wilkes testified positively that he did not see your petitioner strike Mott
Short (M. R., p. 36). Since there is no possible way that the
verdict against your petitioner could be sustained without the
testimony of the witness, Roger Wilkes, petitioner desires to
quote from the evidence of Roger Wilkes, which your petitioner submits that even if accepted as true, is wholly insufficient to connect petitioner with the commission of the
crime for which he has been convicted.
(M. R., p. 36.)
Q. He (meaning your petitioner) hit at you, and you ran
down the road Y
A. Yes, sir.
Q. Did he hit you Y
A. No, sir.
·
Q. Did you see him hit Short Y
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A. No, sir, I heard him hit him after I got down the road.
fl\[ R., p. 37.)
Q. Where was Short f
A. I did not see him no-where.
Q. How· tong had it b_een since you had se·en Mr. Updike
have him arotind the neckf
A. I jttst don't k:µow exactly.
.
Q. Bnt the -last time you saw Short, Updike bad himT
A. Yes, sit.
Q. And you tried to separate them and he hit at yout
10"'

A. Yes, sir.
8
Q. And yon ran up the road r
A. Yes, sir.

All of the abo,re were qnestiotts on examination in chief and
on cross examination the witness, Roger Wilkes, said:
(M. R., p. 48.) .

Q. Attd you did not leave them at all from the time you left
Slayton 's store at Motley, until yon got there Y
A, No, sir.
(M. R., p. 49.)
Q. You three were together and nobody elsef
A, That is all.
Q. And Shott tte'\ter did come south of where he was hit
over there on the hill f
A. No, sir.

On page 59 the Police Officer, Ross Rorer, testified :

Q. But you questioned Mr. Wilkes with an idea of finding
out all about it, did yon not f
A. I asked him the last place he saw Short.
Q. What did he say!
A. He said at the Updike road. That they turned off going
towatds Mr. Updike's and Short continued on south.
And on page 26 Police Officer Ross Rorer testified :
Q. (Indicating -on sketcJi) Mr. Rorer there is a road that
leads into #29 from Mr. Updike's home?
A. Yes, sir, that is the road we always speak of as the "Updike Road''.
Q. That road is some several hundred feet south of where
Mott Short's body was found f
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A. It is 1,100 feet.
•Q. South t
A. Yes, sir.

From the reading of the testimony of the witness, Rogei:
Wilkes, and the testimony of Police Officer Ross Rorer, quoted
above, the Court will see that the evidence of Wilkes was positively contradicted by what he told the Police Officer, Ross
Rorer. The Court will observe that the "Updike Road" is
about 1,100 feet south of where Mott Short's body was found,
and still the witness, Roger Wilkes, testified positively, in his
examination in chief, that Mott Short never did come sol'lth
of where he was hit (M. R., p. 49).
The Police Officer, Ross Rorer, testified positively that when
Wilkes was arrested that he (Wilkes) told him that the last
time he saw Mott Short was when he (Wilkes) and your petitioner turned up the Updike road to go home and Mott Short
proceeded on south down the road and the Court will bear in
mind that the point where the Updike road leads off of Highway #29 is 1,100 feet south of where the body of Mott Short
was found (M. R., pp. 26 and 59). This corroborates what
Police Officer Ross Rorer testified to, that where the spectacles, identified as the spectacles belonging to Mott Short,
were found (M. R., pp. 114 and 122), which was some 530
feet south (M. R., p. 115) of the Updike road, which would
certainly indicate that Mott Short had been at that point at
some time during the evening and had had a scuffle and lost
his spectacles there. And the Court will bear in mind that the
witness, Roger Wilkes, testified that positively Short never
came below where his body was found, which was 1,550 feet
from where the spectacles were found, and the Court will also
bear in mind that the witness, Roger Wilkes, positively denied
to Police Officer Ross Rorer, when he went with him to the
scene of the accident that he knew anything about the crime
(M. R., p. 24). There is no evidence in the record that any
other glasses were found.
•certainly your petitioner could not be convicted and
12• have his liberty taken away from him on such uncertain
and unreliable testimony and evidence which contradicts
itself.
Petitioner submits that under the law in this State he is presumed to be innocent until his guilt is established beyond a
reasonable doubt and that petitioner is entitled to the benefit
of every reasonable doubt.
Petitioner further submits that the law is well established,
that suspicion of guilt-however strong-or probability of
guilt-however strong-is not sufficient to convict one charged
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with crime, and our reports teem with decisions holding that
the evidence, in order to justify a conviction, must not only
be inconsistent with innocence, but it must be of such a character as to exclude every reasonable hypothesis save that of
guilt. The principles contended for by petitioner are well
embedded in our law and while petitioner is not unmindful
of the fact that when a case is tried before a jury that the
jury are the judges of the facts, but at the same time, the law
is well settled that a jury has no right to go outside of the
record and make inferences that are not justified and convict
a person where the evidence is wholly insufficient to base a verdict on. And where a jury has improperly convicted a person
charged with crime on insufficient testimony it has been the
uniform practice of this Honorable Court to set the verdict
aside.
Petitioner is not unmindful that the jury had the power to
convict him, but he insists that the jury was not at liberty to
guess and where the facts established were equally susceptible
to two interpretations, one of which is consistent with the innocence of the accused, the jury had no right to arbitrarily
adopt that interpretation which incriminates him, and your
petitioner insists that the jury had no right to draw any inferences from testimony which contradicted the physical facts
that were proved.
13*
•Petitioner submits that the verdict in this case can
only be explained by the fact that the jury misunderstood
the instructions of the Court which clearly told them that
they could not convict unless the evidence showed that petitioner was guilty to the exclusion of every reasonable doubt.
It is clear that the Jury thought that a mere suspicion was
sufficient to convict and that some of the pertinent testimony
in the case was completely ignored by the Jury.
Petitioner submits that it is very significant that there
were no human tracks around the body of Mott Short (M. R.,
pp. 90 and 92), and this is a very important fact, as certainly
if your petitioner had had a scuffle and fight with Mott Short
there of necessity would have been some signs of it there.
Petitioner further submits that it is very significant and
the undisputed evidence discloses that there were signs of
a truck having swerved out of the road on the Highway at
the immediate point where Mott Short's body was found. The
evidence on this point is uncontradicted ( M. R., pp. 22, 23, 25,
85, 91, 92, 101 and 139). The uncontradicted proof showed
that there was a scoured place indicating that a man's foot
may have slid and torn up the gravels where Mr. Short's body
was found (M. R., p. 25). Petitioner submits that these are
very significant facts.
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, Petitioner further submits that he is not unm.ingful .of
the. f ~ct that the law presumes a man to be truthful ru;i,d _your
petitioner opened the doors for the Commonwealth· to p.rove
that his reputation for truth and veracity were not g9od by introducing positive evidence in his behalf to this effect. ·And
the evidence is undisputed that your petitioner is a man.to ·be
believed (M. R., pp. 100, 137 and 158). The fact that your petitioner had a good reputation for truth and veracity was not
challenged by the Commonwealth. Petitioner puts his reputation for truth and veracity in issue and the nncoD:tradicted
proof shows that petitioner was a man of good reputation.
*Your petitioner will not undertake to exhaust the
14* long line of unbroken decisions upholding the principles
herein co.ntended for, but will be content to quote from
a few of the Virginia decisions, which petitioner submits sustains his contentions.
In Mansfield v. Commorvwealth, 146 Va., p. 279, Burks, J.,
says:
"While thejury had the power to convict, they had no right
~ Conquest v. Co'flVmonwealth,
108 Va. 892, 899, 62 S. E. 376: 'Where a fact is equally susceptible of two interpretations, one of which is consistent with
the innocence of the accused, they cannot arbitrarily adopt
that interpretation which incriminates him.'

to do so. As said in Bunton

'' The verdict of the jury will have to be set aside for lack of
€vidence to support it.',
In Massie v. Commonwealth, 140 -:V-a., p. 564, West, J., ·says:
'' Generally speaking, in cases where the conviction of the
accused must rest upon circumstantial evidence, much weight
is given to contradictory statements of material facts by the
accused, but such statements are not conclusive of his guilt.
They should be considered along with the other facts and circumstances shown in evidence to determine whether, upon
the whole case, the evidence excludes every reasonable hypothesis consistent with his innocence. It is not sufficient that
the facts and circumstances proven be consistent with his
guilt. They must be inconsistent with his innocence.''
In Burton~ Conq1test v. Commonwealth, 108 Va. 892, 899, 62
~- E. 376, 379, Judge Keith, considering the evidence and
speaking for the court, says : ''Where a fact is equally sus_.ceptible of two interpretations, one of which is consistent with
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the innocence o:f the accused, the jury cannot arbitrarily adopt
the interpretation which incriminates him.''

In Biirto.n, Etc .., v. Commonwealth, 108 Va., p. 898, Keith, P.,
says:
"In order to justify a conviction, juries are told that every
fact necessary to a verdict of guilty must be proved beyond a
reasonable aoubt; and that, if there be a reasonable doubt as
to any fact, they shall acquit; that the result of the evidence
must be to exclude every reasonable hypothesis of innocence
and be consistent only with the guilt of the accused.''
''Now it is true, that after the jury -have rendered
15* their verdict and a court •is called upon to set it aside
as being contrary to the evidence, the motion is heard
under our statute, as upon a demurrer to evidence, and it becomes the duty of the court to consider whether or not the evidence is sufficient to sustain the verdict. But the rule does
not leave the jury at liberty to guess, and where a fact is
equally susceptible of two interpretations, one of which is consistent with the innocence of the accused, they cannot arbitrarily adopt that interpretation which incriminates him.
''The evidence in this case, considered in the light of these
plain and unquestioned principles of criminal law, is wholly
insufficient, in our judgment to sustain the verdict.''

In Sutherlin v. Commonwealth, 171 Va., p. 494, Spratley, J.,
says:
"The burden of proof of guilt is upon the Commonwealth.
This burden continues throughout the trial and never shifts ..
The presumption of innocence is so strong that not only is the
accused entitled to the benefits of it, but if the case be a doubtful one, the presumption is sufficient to turn the scale in his
favor. It has been repeatedly held that it is not sufficient that
the evidence creates a suspicion or probability of guilt; but
it must go further and exclude every reasonable hypothesis
except that of guilt. Nor where a fact is equally susceptible
of two interpretations, one of which is consistent "'1i.th the interpretation of the accused, may the jury arbitrarily adopt
that il!terpretation which incriminates him. The failure of
the Commonwealth to point out, or the defendant to name the
guilty party, is not allowed to prejudice the presumption of
innocence in favor of the defendant. Dixon v. -Commonwealth?
162 Va. 798, 173 S. E. 521; Triplett v. Commonwealth, 141 Va.
577, 127 S. E. 486; Spratley v. Commonwealth, supra .. "
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In Stone v. Commonwealth, 176 Va., p. 579, Campbell, C. J.,
says:
'' The following language employed by Prentis, J., in Lindsay v. Commonwealth, 135 Va. 580, 115 S. E. 516, applies to the
instant case: 'We are always most reluctant to disturb a
verdict which has been approved by the trial court, but giving
all of the evidence in this record our most careful consideration, we are driven to the conclusion that unless the rule which
requires the Commonwealth to prove crime to the exclusion
of every reasonable doubt is to be abrogated, this judgment
must be reversed.' ''
16*

*In Lindsay v. Commonwealth, 135 Va., p. 583, Prentis,
J., says :

''That there may be good reason for fair-minded men to
differ as to whether or not the aeeused is the guilty agent, is
not sufficient to support the conviction for a criminal case,
which is not to be determined by the preponderance of the
evidence. That there is a reasonable doubt of the guilt of the
accused is believed to be evident. In our view of the testimony, the verdict can only be explained by the fac.t that the
jury misunderstood the instructions of the court,. which
clearly told them that tl1ey could not convict unless the. evidence showed that the prisoner was guilty to the exclusion of
every reasonable doubt. They must have thought that a mere
suspicion or a preponderance of the evidence against the accused was sufficient. Our conclusion, therefore, is to reverse
the judgment and remanded the case for a new trial if the Commonwealth shall be so advised."
Your petitioner will not prolong this brief by citing other
Virginia authorities in support of the views herein contended,
but here repres·ents that the cases cited represent the established rule of law in Virginia with reference to the conviction
of a person charged with crime.
THIRD ASSIGNME.i~T OF ER.ROR.

Petitioner submits that the Commonwealth has failed to
prove the corpus delicti.
It is well established in Virginia that the-re should be no
conviction unless the corpus delicti is proved wi t:111 particular
dearness and certainty. Petitione:r s11bmits that it was incumbent npon the. Commionwealth to defuiitely connect petitioner with the crime with which he was charged before· yout'
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petitioner could be convicted. It was the d-qty of the Commonwealth to establish, beyond all reasonable doubt, that petitioner was the guilty agent, and this petitioner submits that
the Commonwealth has wholly failed to prove.
17*

'*In Goldman's Case, 100 Va., p. 878, Whittle, J., says:

'' From the view taken of the c.ase by the court, it is only
necessary to notice the last assignment of error, which involves the sufficiency of the evidence to warrant a conviction
of the prisoner of the felony of which he stands charged.
''It will not be inappropriate in approaching the consideration of that question to do so in the light of certain well
settled principles of law which inhere in every prosecution
against a citizen for crime.
'' It devolves upon the Commonwealth to prove, first, the
corpus delicti, that is, the fact that the crime charged has been
actually perpetrated; and, secondly, that it was committed by
the accused. To justify a conviction, the evidence must be so
convincing as to exclude every reasonable doubt of the guilt
of the prisoner.
'' In McBride's Case, 95 Va. 826, this court said: 'The
prisoner is presumed to be innocent until his guilt is established and he is not to be prejudiced by the inability of the
Commonwealth to point out any other criminal agent, nor is
he called upon to vindicate his own innocence by naming the
guilty man. He rests secure in that presumption of innocence
until proof is adduced which establishes his guilt beyond a
reasonable doubt, and whether the proof be direct or circumstantial, it must be such as excludes any rational hypothesis
of the innocence of the prisoner.' ''

In Judicial Dictionary, Vol. 2, p. 1037, it is said:
'' The material fact in every criminal prosecution is the
corpiis delicti. Proof of the charge in criminal cases, involves

the proof of two distinct propositions: first, that the act itself
was done: and, secondly, that it was done by the person
charged. In murder the corpus delicti has two componentsdeath as the result, and the criminal agency of another as the
means. It is only when the first (that is death by criminal
violence) has been proved either by direct evidence of witnesses who have seen and identified the body, or when proof
of the death is so strong and intense as to produce the full
assurance of moral certainty, that the other (the criminal
agency) can be established by circumstantial evidence. * * *
On the trial of an indictment for homicide, although the body
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has been found, yet the cartpU.s delicti cannot be said to be
proved until it be established by full proof that such death.'has
not been caused by natural causes or accident State v. Flanagan, 26 W. Va. 117."

In Pouln,s v. Comnwnwealth, 174 Va., p. 500, it was said:
'' So long as the least doubt exists as to the act there can
be no certainty as to the criminal agent.''
In Mooghs v. Commonwealth, 181 Va., p. 12L

1s•

•FOURTH ASSIGNMENT OF ERROR.

Petitioner submits that since he was convicted he has ascertained, on evidence that he believes to be reliable, that the
stick introduced in the evidence and alleged to be the stick with
·which petitioner struck Mott Short had been analyzed by a
chemical analysis and ascertained to have no sign of human
blood on the same which was supported by the affidavit of
A. H. Overbey, Sheriff (M. R., p. 161). Petitioner submits
that he has emphatically denied striking Mott Short {M. R.,
pp. 73 and 74), and also submits that if he did strike him
with the. stick as alleged, that of necessity there would have
been some human blood on the stick. Petitioner further submits that if, in fact, said stick had been analyzed and the jury
had known this, and petitioner thinks he was entitled to this
as a matter of right, that this fact alone, if established, was
of such importance that it would, in all probability, have
influenced the jury and would have resulted in a verdict of
acquittal and that this information was of such nature that it
was not proper for the Commonwealth to withhold the same
from the jury.
Petitioner submits that this assignment of error falls within
the rule of after discovered evidence and that the same is
very material, and such as, on another trial ought to produce
opposite results and that the same is not cumulative, corroborative or collateral. Petitioner feels that he was entitled,
as a matter of right, to know that said stick had been analyzed
and that the results of the analysis should have been known
to the jury and earnestly submits that this assignment of error
is well taken.
Petitioner here avers that when he was convicted on the 21st
day of March, 1945, that said judgment was suspended for a
period of sixty days to allow petitioner an opportunity to
present this Petition and that your petitioner was discharged

16

Supreme Court of Appears of Virgiui,t

from custody on bond with approved security in the penalty
of $5,000 conditioned according to law.
19*

•CONCLUSION.

For the .foregoing reasons your petitioner respectfully prays
that he inay be awarded a writ of error and supersedeas to
the judgment aforesaid and that said jndgment may be reviewed an~ reversed and a final judgment entered dismissing
said indictment against your petitioner.
.AVERMENTS OF COUNSEL.
That in event a writ of error and supersedeas is granted,
petitioner adopts this Petition as his opening brief.
Petitioner, by Counsel, avers- that on the 5th dny of May,.
1945, he mailed the original of this Petition to Hon. George
L. Browning, Orange, Virginia, one of the Justices of the
Supreme Court of Appeals of' Virginia and here requests that
he be given a reasonable opportunity to state orally his
reasons why the writ of error and supersedeas, herein prayed
for, should be granted.. Petitioner further avers that on the
5th day of' May, 1945, he delivered a copy of this Petition, in
person, to Joseph W"hitehead, Jr~, Attorney for the Commonwealth in and for Pittsylvania County, Virginia, and that he
also delivered a copy, in person, to P .. J". Htmdley, Chatham,.
Virginia,. Aitorney who assisted in. prosecuting this ease in
the lower court, both of whom acted as Connsel in the prosecution against your petitioner in the Circuit Court of Pittsylvania County, 1Virginia, which was the trial court. Petitioner
further avers that he mailed a copy of this' petition to Honorable A. P. Staples, Attorney Generaf of Virginia, Riclunon&i
Virginia, on May 5, 1945.
,
Respectfully submitted this the 5th day of May, 1945.
ALEXANDER UPDIK~
By A. H. LIGHT and
EUGENE C. HURT, JR.,
Counsel.

A.H. LIGHT,
Chatham, Virginia.
EUGENE C. HURT, JR.,.
Chatham, Virginia..
20•

•we, A. H. Lig:M and Engene a. Hurt, Jr.1of Chatham, Virginia, Attorneys-at-Law, each qualified
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to practice before the Supreme Court of .Appeals of Virginia,
do hereby certify that in our opinion there is error in the
judgment complained of in the foregoing Petition and that
said judgment should be reviewed by the Supreme Court of
Appeals of Virginia. This the 5th day of May, 1945.
EUGENE C. HURT, JR.,
Attorney.
A.H. LIGHT,
Attorney.
Received May 8, 1945.

M. B. WATTS, Clerk.
Richmond 5-18-45.
G.L.B.
Writ of error granted and supersedeas awarded but not to
operate to discharge the accused from custody, if in custody;
or to release his bond if out on bond.

GEORGE L. BROWNING.
5-18-45.
Received May 18, 1945.
M.B.W.

RECORD
STATE OF VIRGINIA:
County of Pittsylvania, to-wit!
No . .A-791.
TO ANY SHERIFF OR POLICE OFFICER:
Whereas, J. B. Leftwich and J. H. Thomas, Dep. Sheriffs,
have this day made complaint and information on oath before
me, C. G. Bishop, J. P.; of- the said County, that- Alexander
Updike did on the 15 day of Jan., 1945, unlawfully and feloniously murder one Mott Shortt.
These are, therefore, to command you, in the name of the
Commonwealth; to apprehend and bring before the Trial Jus-
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tice Court of the said County, the body (bodies) of the above
accused, to answer the said complaint and to be further dealt
with according to law. And you are also directed to summon
................ color . . . . . . . . Address ................ .
as witnesses.
Given under my hand and seal this 18 day of Jan., 1945.
C. G. BISHOP, (Seal)
(Title of Issuing Officer.)
(On back)
DOCKET NO. A-791.
Commonwealth v. Alexander Updike.
WARRANT OF ARREST.
Executed this, the 18 day of January, 1945, arrested and
placed in Pitts. Co. jail.
J. H. THOMAS, D. S.
Upon the examination of "the within charge, I find the accused
To Grand Jury.
2-12-45.
N. E. CLEMENT,
Sub. Act. T. J.
Cos ts ............................ ,, ............... $ 13.25
COSTS.
Warrant .......................................... $ 1.00
Trial . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

2.00

Arrest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.00
Mileage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4.00
Clerk . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
25
Commonwealth Attorney . . . . . . . . . . . . . . . . . . . . . . . . . . . 5.00
Total Costs ................................... $ 13.25
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page 2} RECOGNIZANCE OF BAIL ON A CHARGE OF
FELONY.
State of Virginia,
County of Pittsylvania, To-wit:
Be it Imown that on the 20 day of Jan., 1945, Alexander Updike and C. M. Dove personally came before me, the undersigned Justice of the Peace of the County of Pittsylvania, and
joinly and severally aclmowledged themselves indebted to the
Commonwealth of Virginia in the sum of $5,000.00 of their
goods and chattels, lands and tenements, to be levied and for
the use of the Commonwealth to. be rendered.
Yet upon the condition that if the said Alexander Updike
shall personally appear before the Trial Justice, Chatham,
Va., on the 29 day of Jan., 1945, at ten o'clock A. M., and
at any time or times to which the proceedings may be continued or further heard and before any Court, Judge or Justice thereafter having cognizance of such proceedings, to answer for the offense with which he is charged, namely, murder and shall not depart thence without the leave of such
Court, Judge or Justice, then this recognizance shall be void,
but otherwise shall remain in full force and effect until the
said charge is fully disposed of or until it is declared void by
order of. a competent Court; and the obligors hereto waived
the benefit of their homestead exemptions as to this obligation.
Given under my hand the date and year first above written.
C. G. BISHOP, Justice of the Peace.
MEMORANDUM :--the above named surety was duly
sworn and made oath that he is worth the aforesaid sum of
$5,000.00 in excess of all obligations, and that his residence
and address is as follows :
Residence Sycamore, Va. Property located at near Sycamore, 300 acres, 2 Miles West of Sycamore, Woman's Creek.
C. M. DOVE, Surety.
page 3

~

Virginia :

At a Circuit Court held for the County of Pittsylvania, at
the Courthouse thereof of said Court in said County, on Monday, the 19th day of ·March, in the year of our Lord, one thousand nine hundred and forty-five.
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Present: Honorable Kennon C. Whittle, Judge-.
Special Grand Jury: J. L. Hurt, Jr., Foreman, C. D. Hunt,
Sr., W. L. Blair, H. E. Anderson, M. W. Adams, R. M. Payne
and J. H. Moon, Jr., were sworn a Special Grand Jury of Inquest in and for the body of the County of Pittsylvania, which
Special Grand Jury of inquest was summoned by the Sheriff
of this County from a list furnished him by the Judge of this
Court. After having received their charge, they were sent out
of the courtroom to consider their presentments, and after
some time returned into the courtroom and reported the f allowing Indictments :
Commonwealth v. Moses Saunders, for Seduction. "A. True
Bill.''
Commonwealth v. Homer Carrico, for Grand Larceny. "A
True Bill.''
Commonwealth v. Richard Leiois, for Attempt Murder. '' A
True Bill.''
Comm01iwealth v. Jack Parker, for Malicious Wounding.
'' A True Bill.''
Conimonwealth v. Len C.oles, for Hit and Run. "A. True
Bill.''
Commonwealth v. Alexander Updike, for Murder. "A True
Bill.''

Comrn,onwealth v. LeRoy Keatts, for Murder. '' A True
Bill.''
And said Special Grand Jury of Inquest having nothing
further to present at this time, were discharged. It is ordered
that the said Special Grand Jurors be allowed the following
amounts for their services at this term: L. J. Hurt, Jr.$5.50; C. D. Hunt, Sr.-$4.40; W. L. Blair-$4.10; H. E. Anderson-$4. 70; M. W. Adams-$5.50; R. M. Payne--$5.50 and
J. H. Moon, Jr.-$4.50.
Common Law Order Book No. 30, page 84.
page 4 ~ Commonwealth of Virginia,
·
County of Pittsylvania, To-wit:
In the Circuit Court of Pittsylvania County, Virginia.
The Jurors of the Commonwealth of Virginia, in and for
the body of the County of Pittsylvania, now attending said
Court at its March term, in the year 1945, upon their oaths
present that ALEXANDER UPDIKE on the 15th day of Jan-
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uary in the year 1945, in said County of Pittsylvania feloniously did kill and murder one Mott Short.
.
. We the Jury find the Defendant .Alexander Updike not
guilty of felonious murder as charged in the Indictment But
guilty of Voluntary manslaughter and fix his punishment at
three years in the penitentiary.
A. B. DODSON, Foreman.
against the peace and dignity of the Commonwealth of Virginia.
THIS INDICTMENT is found on the evidence of A. H.
Overbey, J. B. Leftwich, Roger Wilkes, R. V. Rorer, J. H.
Thomas and others, witnesses sworn in Court and send to the
Grand Jury.
page 5
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The Court instructs the jury that every homicide
in Virginia is presumed in law to be murder in the
second degree. In order to elevate the offense to murder in
the first degree the burden of proof is on the Commonwealth,
and to reduce the offense to manslaughter, the burden of
proof is on the prisoner.
The court instructs the jury that any· wilful, deliberate and
premeditate4 killing is murder in the first degree.
The court instructs the jury that if they believe from the
evidence beyond all reasonable doubt that the said killing was
done by .Alexandria Updike as charged in the indictment, not
wilful, deliberate, premeditatedly, but with malice, they should
:find him guilty of murder in the second degree.
The Court instructs the Jury that manslaughter is the unlawful killing of another without malice either expressed or
implied and is divided into two classes, voluntary and involuntary manslaughter.
The Court instructs the Jury that voluntary manslaughter
is the unlawful killing of another without malice upon sudden
heat on reasonable provocation or in mutual combat, and if
you believe from the evidence beyond all reasonable doubt that
the defendant killed the deceased in the course of a sudden
quarrel or mutual combat or upon a sudden provocation and
without any previous grudge, without malice, then you shall
find him guilty of voluntary manslaughter and fu his punishment by confinement in the penitentiary not less than one nor
more than 5 years.
The Court instructs the Jury that involuntary manslaughter
is the killing of one accidentally contrary to the intention of
the parties in the performance of some unlawful but not
felonious act or in the improper performance of a lawful act
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and if you believe from the evidence in this case beyond a
reasonable doubt that the defendant is guilty of involuntary
manslaughter you should fix his punishment by con-.
page 6 ~ fi.nement in the penitentiary for a period not less
than one nor more than 5 years or by confinement
in jail for a period of not more than one year and a fine not
to exceed $1,000.00, either or both.
The Court instructs the jury that if you believe from the
evidence in this case beyond all reasonable doubt, that the defendant Alexandria Updike wilfully, deliberately, premeditatedly, and with malice aforethought, killed the deceased
Mott Short, with a deadly weapon and that such conduct
on the part of the defendant Alexandria Updike, was without
justification, excuse or palliation, then you should find the
said defendant Alexandria Updike, guilty of murder in the
first degree and fix his punishment as hereafter defined.
The jury are instructed that a man is presumed to intend
that which he does or which is the immediate or necessary
consequence of his act; and if the prisoner, with a deadly
weapon in his possession, without any or upon very slight
provocation, gave to the deceased, a mortal wound, he, the
prisoner, is, prima facie, guilty of wilful, deliberate and premeditated killing, and the necessity rests upon him of showing
extenuating circumstances and unless he proves such extenuating circumstances, or the circumstances appear from
the case made by the State, he is guilty of murder in the first
degree.

Clifton v. Commonwealth, 161 Va. 1088, 1089; 172 S. E.
272, 273, 274.
The Court instructs the jury that to com~titute a wilful, deliberate and premeditated killing, it is not necessary that the
intention to kill should exist for any particular length of time
prior to the actual killing; it is only necessary that such intention should have come into existence for the first time at the
time of such killing, or at any time previous.
page 7 ~ The Court instructs the jury that if you find the
.
accused guilty of either murder in the first Qr second
degree or voluntary manslaughter, in accordance with the instructions hereto£ ore given, you should in your verdict, indicate the degree of his guilt and fix the amount of his punishment in accordance with the following rules:
(1) Murder in the first degree is punished by death or confinement in the penitentiary for life or for any term not- less
than twenty years.
(2) Murder in the second degree is punished by confine-
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ment in the penitentiary not less than five nor more than
twenty years.
(3) Voluntary manslaughter is punished by confinement in
the penitentiary not less than one nor more than five years.
Adams v. Commonwea)ih, 178 S. E. 29.
page 8 ~ The Court instructs the Jury that the indictment
in this case is not to be considered by the.Jury in the
slightest degree indicative of the guilt of the accused .Alexander Updike and while the Jury has the right to take the indictment in their room, yet, they shall not consider the indictment
as being any evidence whatever of the guilt of the accused,
and it is not to be considered by them as having any weight
whatever as evidence against the accused, .Alexander Updike
in this case.
The Court instructs the Jury that defendant, Alexander
Updike, comes to the Bar of this Court presumed to be innoeent, and that this presumption follows him throughout the
entire trial and applies at every stage thereof until repelled
by proof which eliminates from the minds of the Jury every
reasonable hypothesis of innocence; that suspicion of guiltl10wever strong, or proqability of guilt-however strongis not sufficient to convict the defendant Alexander Updike,
even though the Jury may believe from the evidence that his
_guilt is more probable than his innocence, this is not sufficient,
but before the Jury can arrive at a verdict of guilty, they
must believe from the evidence beyond all reasonable doubt
that the defendant, Alexander Updike is guilty as charged in
the within indictment.
The Court instructs the Jury that it is not sufficient that
the evidence in this case creates a suspicion or probability of
guilt on the part of the prisoner Alexander Updike; nor can
the guilt of the accused, Alexander Updike, be inferred because the facts proven are consistent with his guilt. The
Court tells the Jury that in order to justify a verdict of guilty
in this case, the evidence must not only be inconsistent with
the prisoner's innocence, but it must be of such a character
as to exclude every reasonable hypothesis save that of guilt.
C. T. -::Y., p. 198.
page 9 ~ The Court further instructs the jury that a reasonable doubt, is such a doubt as may be honestly and
reasonably entertained as to any essential fact essential to
prove the offense charged.
·
The Court instructs the jury that the credibility of witnesses
is a question exclusively for the jury; and the law is that,
where a number of witnesses testify directly opposite to each
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other, the jury is not bound to regard the weight of the evidence as equally balanced. The jury has a right to determine
from the appea1·ance of the witnesses, on the stand, their manner of testifying, their apparent candor and fairness, apparent.
intelligence ( or lack of intelligence) and from all other surrounding circumstances appearing on the trial, determine
which witnesses are more worthy of aredit,. and to give credit
accordingly.· _

C. T. V.,

p. 62.

The Court instructs the jury that the accused, Alexander
Updike, is entitled to the benefit of every reasonable doubt
which arises from the evidence, and if the jury have any
reasonable doubt from the evidence as to how the decedent,.
Mott Short, came to his death, then you must give the accused,,
Alexander Updiket the benefit of the doubt and find him not
guilty.
The Cotu·t instructs the jury that they believe that any
one or more of the prosecuting witnesses, in this case, have
wilfully misrepresented any fact in this case in his testimony
then the jury may disregard all of the testimony of any such
witness if they think proper..
page 10 ~ The Coul't instructs the jury that if they believe
that the evidence in this cas~ is equally susceptible
of two or more interpretations, one of which imterpt·etation.
points to the guilt uf the accused, Alexander Updike, and the
other int~rpretation, just as. reasonable,. points to the innocence of the accused, Alexander Updike, then it is the duty of
the jury to accept that interpretation pointing to the innocence of the said Alexander Updike nnd give said Alexander
Updike the benefit of every reasonable doubt and give him
the benefit of the presumption of innocence and find the said
Alexander Updike not guilty.
171 Va. 485 (494).

page 11 ~ Virgh1ia:
At a Circuit Court contimted and held for the. County of
Pittsylvania, at the Courthouse thereof, on Wednesday, the
21st day of March, in the year of our Lord, one thousand nine
hundred and forty-:fivew
Present: Honornble Kennon C. '\Vhittle, J ttdge.
Commonwealth of Virginia, Plaintiff,
'IJ.

Alexander Updike, Defendant.

,.;
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INDICTED FOR. MURDER.
Alexander Updike, who stands indicted for murder, this
day appeared in court in accordance with his recogniz!lnce
entered into for his appearance on this day, and was set to
bar, &c., and upon being arraigned, in person entered the plea
of Not Guilty to the charge of murder as charged in the indictment. Thereupon came a panel of twenty persons summoned by the Sheriff of this Court under a writ of venire
facias issued according to law, who were examined by the
Court and found to be free from all legal exceptions, and
qualified to serve as jurors, from which list the Attorney for
the Commonwealth and the accused alternately struck four
each, leaving the following jurors, namely: B. F. Davis, A.
B. Dodson, Harry Coleman (Col.), A. J. Fuller, B. A. Bet.
terton, G. W. Farson, W. E. Fulton, :M. C. Barker, E. L.
Fuller, J~ S. Thompson, John Milton Hodnett (Col.), and L.
B. Motley, who were sworn the truth of and upon the premises to speak, and having fully heard the evidence introduced
on behalf of the Commonwealth the defendant, by colilnsel,
moved the Court to strike out the evidence of the Commonwealth on the grounds that the oorpits delicti has not been
proven, and that the- evidence introdnced on behalf of the Commonwealth is not sufficient to connect the defendant, Alexander Updike,. with the killing of Mott Short. After consideration of said motion, the eourt overrules the same, and the
defendant, by counse.l, excepted. And after completion of all
evidence for both the Commonwealth and the defendant, the
defenda11t,. hy con:nsel, renewed the· motion to strike the evide.nee of the Comrnonwealth ~n the grormds that theFe is ]1~
evidence on which to base- a verdict of guilty. The Court
after consideration of the said motion doth overrule the same,
and the defendant, by counsel excepted.. .A:md tln..e jmy ha1vingfully hea1·d tbe evide11ee, instFuetion1S" o£ the- C@'tlrt
page 12 ~ and a:rgmnen.t of com1sel, retired to their :room to
consider their verdict, and after sometime re;..
turned into the Courtroom, and reported the· following- verdfot. "¥le the Jury find the Defendant Alexander Updike· neit
guilty of felonious murder a.s ~ha.Fged in the ]:m,d:ictment but
guilty of Voluntary Manslaughter and :ffi~ htis p1:11ms-lr.1:mient at
three years in the penitentiary". Thereuwon the defeF1,€1·ant,
by counsel, moved the Court to set aside the verdict of thfl
jury as contrary to the ]aw and the evidence. and without
evidence fo support it, and because the corpits delicti was not
proven. The Court after consideration of the said motion
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doth overrule the same, and the defendant by counsel excepted. And the defendant, by counsel, indicated his desire
to apply to the Supreme Uourt of Appeals for a Writ of
Error .and su,persedeas to the judgment of the court in this
case, it is ordered that judgment be suspended for the. period
of sixty days, (60), to allow counsel time to make such application.
And the prisoner is discharged from custody on the continuing bond in penalty of Five Thousand Dollars, ($5,000.00),
with C. M. Dove, his security, executed on the 20th day of
January, 1945, before C. G. Bishop, Justice of the Peace.
Common Law Order Book No. 30, page 94.
pag·e 13
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Virginia :

In -the Circuit Court of Pittsylvania County.
Commonwealth of Virginia, Plaintiff,

v.

Alexander Updike, Defendant.
TRANSCRIPT OF EVIDENCE.
A stenographic report of the testimony, together with the
motions, objectious and exceptions on the part of the respective parties, and the action of the court in respect thereto,
and other incidents of the trial of the case of Commonwealth
of Virginia v. Alexander Updike, tried at Chatham, Virgiriia,
on March 21st, 1945, before Honorable Kennon C. Whittle,
and Jury, in the Circuit Court of Pittsylvania County.
Present: Mr. Joseph Whitehead, Jr., Commonwealth Attorney,_ and Mr. Posey J. Hundley, counsel for the prosecution. Mr. A.H. Light, and Mr. Eugene C. Hurt, counsel fo~
the defense.
Re1)orted by
0. R. McCarthy, Court Reporter,
3403 Memorial Avenue,
Lynchburg, Virginia.
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DR. H. H. HAMMER,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
Bv Mr. Whitehead:
..Q. Is this Dr. H. H. Hammer!
A. Yes, sir.
.
Q. I believe you are a practicing physician here in the
Town of Chatham.
A. Yes, sir.
Q. How long have you been practicing here?
A. Eleven years.
Q. You are County Coroner too 7
A. Yes, sir.
Q. Did you go down and make an investigation or rather
an examination on this man, Mott Short, after he was killed Y
A. Yes, sir.
Q. Just tell the court and jury what you found, please, sir.
A. Well, he had an injury that extended from just above
the right eye, six inches, I would say, more or less back along
here (indicating). That started over the right eye and that
hole extended on back into here, and brains were in there.
You could see where some of them had come out, and you
could stick a probe on down into where his brains were. Then
there was an area about an inch and a half long by
page 15 r three-quarters of an inch wide that the whole area
-both plates of the bone-were pushed down, and
then that crack extended from there on back to approximately
two more inches, and there were two little scratches on the
back of his hand and an old scratch on his knee. The scratch
on his knee was old.
Q. And how long was this wound on his head?
A. It was six inches long.
Q. Was there any broken arms or broken legs or anything
like that?
A. No, sir.
Q. N othlng had run over him or anything like that t
A. No, sir.

By Mr. Hurt: We object to that question a~ leading.
Bv Mr. Whitehead:
· Q. Rad anything run over him?
A. I don't think so.
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Dr. H. H. Hammer.
CROSS EXAMINATION ..
By Mr. Hurt:
Q. Dr. Hammer, I believe this happened on January 15th,
didn't itt
A. Yes, sir. .I saw him on the 16th.
Q. And the night he was injured was a very cold night,
w~s~~

~tt

A. Yes, sir.
Q. And it was snowing that night-hadn't it
page 16 ~ snow~d. sQID~ dud11g the night!
A. I think it had snowed some that night. I
wouldn't be positive abo"Qt th~t but I think it hatL
Q. Do you believe that Mr. Short could hav·e laid out on
~li\e ~i.de the l'-Q~d ther~ froJl} 9 :00 0 'elock that night and not
ho2le to "eatli, with th~t i_nju.ry¥
A. It sometimes takes a whole lot to freeze a person. I
dWl't. :kn<>w wl;li~th~li' it w~s e,o1d enoug'h to. free21e a man that
:n.ig:~~ Qr i;iot...
Q. Do. yo.1A ~M he. died a_$ tel 1.".ef;ult of the head injury t·
~ .A. Y~~ sir·.
~ Wh~t, l. am trying· to get at,. Dr. Hammer~ ifr with the
cQ;Q.cijti~n. Q,f his ~l\d \VQ®.i iif he was laying o.u1i there ullC@$cio;us. do, YOlili h01Jie;v,e he, ~uld have suJ?viYed tlnrongh fhe
nig)lt b<,m 9,:00 Q '0-l~k; 1Jnti1 tlo.e next morning; or notf
A. W~' ~ ])e:JtSOil1 -witla l:J. bead inim:"Y and unc001scious would
be. ilk~ ~ pe,r$0Jil, ha:vi1;1:g anaestheS:ia and a peirson can stand
I'~);l,t r;IJ;@:b. f.lt tho.se tiffles.
Q. Do, i~11t think the Ii~ was of $?Ueh :force- that he eo:uld or
cQiW,d_ not: have $pok~n aft0>l'· ltei wa& hit?
A. I doubt if he ever spoke after he was hit.
Q. Now, w0u.1d ~t hav~ be.em: p@ssibJe.fo,r· Mo,tt Sho.1rt to Jllav<>
walked around any after he was. i:ad111100?·
A. l wQ;uldn/t thiiak S0l-.
page 17 ~ Q. In other words, Dr. Hammer, as I understand
you, you think after this injury he laid in 11:fue same
place a,ll nigµitf
A. Yes, sir.
Q. And you don't think it would have been possible for him
to waJk ai;Qu~d a,nJtw.herei7,
·
A. I don't think so, no, sir.

(Jr

The witness stands aside.
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ROSS RORER,
having been :first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Hundley:
.
.
,
Q. Mr. Rorer, you are a police officer of Pittsylvania
County?
A. Yes, sir.
.
Q. I believe you live in the northern part of the county.
near Hurt?
A. Yes, sir. ·
~- Did you get a call on the morning of January 16th at
the time Mott Short was found on the road?
A. Yes, sir.
Q. State to the Court and jury what time you got the call.
A. It was around 7 :30.
page 18 ~ Q. About what time after you got the call did
you go to the scene of the accident 1
A. I arrived there about 7 :45.
Q. And what did you find Y
A. Well, Mott Short was laying on the side of the road in
a water furrow, I call it. He had a gash in his head over his
right eye about six inches _long, and he had on overall's and
the leg of his overalls was ripped open-had a big rip down
in them, and Mr. Kelly Kattes was there and John Moore.
Q. Kelly Katt es and John Moore were there
· A. Yes, sir. They had called an ambulance before I got
there. I didn't recog·nize Mr. Short. "\Vasn 't any of them.
there at that time that could. i·ecognize him. The ambulance
came and got him and took him to Lynchburg Hospital and
I was lip at Mr. Walte1· Simpson's when I heard they thought
it was Mott ·short, and then Mrs. Simpson and Mr. Simpso1)
went over there, and after I learned it was Mott Short J
started an investigation then. vYe first thought he had been
hit by a truck or something
Talbott told me. and. Mr.
.
0
/

By Mr. Light: (interposing) I object to what Mr. Talbott
said.

By J\fr. Hundley:
Q. You made an investigation. Did you go to
page 19 ~ Mr. Slaton 's?
A. Yes, sir, after I learned it was Mr. Short, I
dicl. and I learned he was at Mr. Slaton 's.
Q. Don't tell what Mr. Slaton said, but you talked to Mr.

30

Sup1eme Court of Appeals of Virginia

Slaton and you learned from him that Mr. Short had been
there the night before Y
A. Mr. Short was there the night before and he left with
Mr. Updike and Rodger Wilkes.
Q. All three left Slaton 's place the night before t
A. Yes, sir.
Q. Now, Mr. Rorer, did you find this stickt
A. Yes, sir, I found that stick on Thursday morning.
Q. Where did you find that stick?
A. It was 111 feet from where Mr. Short was laying, south,
on the same side of the road in some honeysuckles.
Q. The stick was on the same side of the road where Short
was, 111 feet from where you found ShorU
A. Yes, sir.
Q. Down the road south from Motley t
A. Yes, sir, that is right.
Q. At the place you found Short did you see where he bled.
much on the road there t
A. Yes, sir, he did lose quite a lot of blood.
Q. As a matter of fact, were any leaves in the ditch?
A. Leaves were in there and after they moved Mr. Short
I came to Gretna and talked to Mr. Leftwich-he
page 20 ~ was coming down to notify the Sheriff's office, and
I went back and I moved those leaves, just
scratched around in the leaves, and was a puddle of blood
there.
.
Q. A puddle of blood where it had run through the leaves
into the ground Y
A. Yes, sir.
Q. Was there any blood anywhere around except at that
place?
A. I didn't see any.
Q. There was a quantity of blood from Short right at
that placet
A. Yes, sir, and on top of the hill-I stopped on top of the
hill-and I noticed a lot of tracks around an old stump, a
stump about three and a half or four feet high, and the.
leaves were all kicked around considerable, and I tried to get
a trail from there. I went around through the woods there
-there was a little snow and hail come that night but the
land wasn't frozen-it wasn't a severe cold night-and I
picked up that bottle there. It seemed to be fresh. That cap
wasn't on it. I just picked up a cap. I don't know if it caI,It~ ·
off of there or not, but it was a fresh b9ttle and I noticed a
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Ross Rorer.
store number and I stopped at Mr. Slaton's to see if it wa~his store number and he said it was.
Q. Did you carry the bottle back to Mr. Slaton Y
A. Yes, sir.
page 21 } Q. Could he identify that bottle Y
A. He said it was .the same brand that he sold
Mr. Updike the night before.
By the Court: Don't tell what anybody told you. Tell what
you know.
By Mr. Hundley:
Q. You carried the bottle back and exhibited it in this place Y
A. Yes, sir.
Q. About how far was the blood from the hard surface f
A. It was five and a half feet from his head to the concrete
road.
Q. Five and a half feet 7
A. Yes, sir.
Q. And there were no stains of blood from the place where
the body was found to the highway Y
By Mr. Light: We object.
.
By the Court: If you have an objection to make I wish you
would arise and make your objection so that the witness will
know you are objecting and so I will know that you are ob.jecting. I can't carry on this investigation with you sitting
down there saying you are objecting while the man
-page 22 is talking. If counsel objects to a question the witness shall stop and let me rule on it. Now proceed.
By Mr. Hundley:
Q. You continued your investigation and later Mr. Updike
was arrested?
A. I wasn't with the officers when Mr. Updike was arrested.
Q. But he was later arrested Y
A. Yes, sir.

r

CROSS EXAMINATION.
By Mr. Hurt:
Q. Mr. Rorer, as I understand it, you got up there the next
morning about 7 :30.

32

Supreme Court of Appeals of Virginia

Ross Rorer.
A. About 7 :45.
.
Q. That was on Tuesday, January 16th t
A. That .is right.
_
.
.
_,
Q. And Mr. 8hort 's body was laying there on the side of
the road and Mr. Short was totally unconscious, wasn't he!
A. Yes, sir.
Q. Did you or npt see any truck _tracks_ there on the road
that would indicate that a truck had swerved out of the road
there coming south Y
. _
.
A. Yes, sir, there was a track there I thought was made
by a truck_ or bus or something with dual wheels, and this
track began ~tan expansion joint in the concrete
page 23 ~ and ended at an expansion joint, about 18 feet, and
.
I noticed when the ro_ad is dry you don't see that
but when the road is damp you do see that sign.
Q. But you did point out there on the ground to some of
the bystanders this mark, did you not t
A. -res, I did. That was mentioned tha.t I thought at first
.
when I first walked up he was hit by a truck.
Q. Were you present with Mr. Wilkes down at the scenewhere the body was found Y
A. After he was arrested Mr. Leftwich and I taken Mr.
Wilkes down there and we_ just walked up to the top of the
hill and I mentioned something about the tracks and he said
he didn't k.µow anything about them. There was one track
that left this stump_ on .the .'.east side of 29 coming south and
it appeared to be running down the road on the dirt. It wasn't
on the hard surface for about ten feet opposite where Mr
Short was found and then -it went back on the concrete.
·
Q. Now, as I understand it, Mr. Rorer, you were down
there with Mr..Wilkes.
A. Yes, sir.
Q. And Mr. Leftwich was with you¥
A. That is right.
·
Q. What day was thaU
A. That was on Thursday.
page 24 ~ Q. That was on Thursday?
A. Thursday, ·around 11 :30 or 12 :00 o'clock;
That was the morning I picked that stick up down there in
the honeysuckles.
·
Q. That was on Thursday after the man was found on Monday?
A. After he was found on Tuesday.
Q. Found on Tuesday morning!
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Ross ;Rorer.

A.. Yes~ sir.

Q~ When you were thei·e Tbu;rsday around 11 :.30 or 12 :00
o'clock with Mr. Wilkes did Mr. ·Wilkes deny knowing anything about it to you then?
A. Yes, sir..
By Mr. Whitehead: Mr. Wilkes is not a defendant. He is
.a witness.
By the Court: Objection sustained.
By Mr. Light: We have to lay the foundation while this
witness is on the stand if we want to impeach him.
By Mr. Hurt: What is your Honor's ruling?
. By the Court: The objection is sustained. I understand
you are seeking to impeach Wilkes, a witness who has not
been oL the stand, by this witness and that can't
page 25 ~ be done. After Wilkes has testified you can bring
this witness back.
By the Witness : I did not show Wilkes where Short was
laying but I did tell him the condition the ·man was in and he
said-

By Mr. Whitehead: (interposing) I object to anything that
Wilkes said.
Bv Mr. Hurt:

·q. Mr. Rorer, did you see any other signs on the road wher<1
there had been a scuffle or anything by either Mr. Short or
anyone else?
A. Those were the only sig·ns I saw. Just about three feet
north of Mr. Short's feet the gravel in the road looked like
a man's foot or something; may have slid there and tore tbP.
gravels up. That was the only sig'lls that was around there
at that place.
Q. Mr. Rorer,. here is a little sketch I fixed up. It is not
drawn to scale. I wonder if you would mind introducing it
llS an exhibit witb your testimony and I will nsk you a few
questions, abont it. \Vould yon mind· introducing this YI want
to introduce it in evidenc~is that all right, :Mr~ Whitehead?
By Mr. Whitehead: Yes, sir.
pag-c 26} By Mr. Hurt:
Q. (Indicating; on sketch)- Mr. Rorer, there is a
road that leads into No. 29 from l\fr. Updike's home?
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Ross Rorer.
A. Yes, sir, that is the road we always speak of as the -Updike Road.
Q. That road is some several hundred feet south of where
Mr. Mott Short's body wasY
A. It is 1,100 feet.
A. Yes, sir.
Q. Now, did yJu see anything that night to indicate that
Short had bE. en eoutb of that road or not 't
A. No, sir, not that day.
Q. Did you at any other time see any signs that they bad
been south of this UpdBrn Road Y
A. 530 feet, or approximately that, soutlt of the Updike
road, some school kids found some glasses there and they reported them to me and I went there and got the glasses.
Q. In other words, the glasses were found 530 feet south of
the Updike road f
A. Yes, sir, and on the east side of Highway No. 29.
1

By Mr. Whitehead: Your Honor, what glasses is he talking
about!
By Mr. Hurt: I am :finding out whose glasses they are.
page 27

~

Q. Whose glasses were they!

A. I don't know.
·
Q. Did you ide11tify the g-lasses 1
A. No, sir, I had never seen them before.
Bv Mr. Whitehead: Your Honor please, we object to all
of that.
By the Court: Objection sustained.
By Mr. Hurt: If your Honor please, I would like to ask one
more question about it and see if it is proper.
Q. Did you make any effort to identify the glasses Y
A. I took the glassesBy Mr. Whitehead: (interposing) We object to that.
By the Court: He can answer that question.
Bv Mr. Hurt:
Q. Did you make anv effort to identify them T
A. I took them to Walter Simpson's.
· Q. Did Mrs. Simpson identify them f
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Louis Slaton.
By the Court: You can't prove that by this witness.
The witness stands aside.
page 28 }

LOUIS SLATON,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.

Bv Mr. Whitehead:
..Q. Mr. Slaton, where do you livef
A. Motley.
Q. What do you do?
A. Run a store.
Q. How long have you been running a store in Motley!
A. Going on four years.
Q. Did you know Mr. Mott Short?
A. Yes, sir.
Q. Did you know l\fr. Alexander Updike Y
A. Yes, sir.
Q. Were they at your store on Monday night, January 15th,
of this year 7
A. Yes, sir.
Q. What time f
A. Well, they left there between 9 :00 and 9 :15..
Q. From 9 :00 to 9 :15 Y
A. Yes, sir.
Q. Did yon sell Mr. Updike any wine or beer there that
night?
A. Yes, sir.
Q. Is that (handing witness an empty wine bottle) your
store number Y
page 29 ~ A. Yes, sir.
Q. You remember selling him a bottle of wine?
A. Yes, sir.
Q. Is that the wine bottle?
A. That looks like it.
Q. Did you sell him some beer too Y
A. I sold Mr. Short some beer and I think Mr. Updike only
bought one quart of wine.
Q. Did they leave your place together?
A. Yes, sir.
Q. Was a man by the name of Wilkes there with them toot
A. I think so.
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Rodger Wilkes.
Q. Yo\1. closed up aro@d th~t time f
A. Yes, sh",
·
Q. .And they all left t
A. Yes, sir.
Q. Did you see theni ~y :JllQre that night f
A. No, sir, I did not, but when they first went out, before
I got straightened out to get out of there, somebody rapped
on the window and I went there and it was Mr. Short and Mr"
Updike. They had ·1eft their packages in there and wanted
to get them.
Q. And you gave them their packages T
A. Yes, sir. They both came in and I gave them
pag·e 30 ~ their packages.
Q. And that is the last time you saw them on
that night?
A. Yes, sir.
CROSS EXAMINATION..
Bv Mr. Hurt:
··Q. Mr. Slaton, it was a very cold night, wasn't itf
A. Right cold.
Q. It snowed that night, I believe.
A. Yes; sir.
Q. How long had yon known Mr. Updike f
A. A little better than three years-practically ever since
I have been over there.
Q. What sort of man is Mr. Updike¥ Does he bear a good
reputation for truthfulness Y
A. I never caught him in no lie and he always paid me. He
bought stnff from me.
By the Court: That is going right far to prove a man "s
reputation, but I don't like to be technical.
The witness stands aside.
page 31 ~

RODGE·R WILKES~
having been first duly sworn,. testifies as follows:
DIRECT EXAMINATION.

:By Mr. Hundley:
Q. I believe your name is Rodger Wilkes f
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Rodger Wilkes.

A. Yes, sir.
Q. How old are you, Mr. Wilkes I
A. Twenty-seven.
Q. And where were you raised 1 Where does your father
live?
A. In Bedford.
Q. In Bedford County!
A. Yes, sir.
Q. Where were you making your home in January of this
year?
A. Working down at Morgan Broomfield's.
Q. How long had you been there 7
A. About a month, I reckon.
~
Q. You had an agreement with Mr. Morgan Broomfield to
work for him this year¥
A. Yes, sir.
Q. You remember on January 15th of this year about what
time you left Mr. Broomfield 's that day to go to Gretna?
A. No, sir, I don't.
Q. You went to Gretna that day, did you!
A. Yes, sir. I left that morning.
page 32 ~ Q. And what time did you leave Gretna going
back to Motley?
A. I don't know, sir, exactly. It was after dark.
Q. Did you go dir.ectly from Gretna to Motley?
A. Yes, sir.
Q. Did you drink anything at Gretna?
li.. No, sir.
Q. Were you drinking anything at Gretna 1
A. No, sir.
Q. When you got to Motley what did you do¥
A. I got off the bus and went in there and left a package.
Q. Then what else did you dot
A. I went over to Joe Moses' to get a pair of boots.
Q. After you g·ot a pair of boots where did you go?
A. I come back to Mr. Slaton 's.
Q. Did you get your package out then i
A. He was locldng the door when I got there.
Q. Did he open up for you?
A. Yes, sir.
Q. And you got your package?
A. Yes, sir.
Q. What did you have in your package?
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Rodger Wilkes.
A. I had shoes and some of my clothes I had got at
Gretna.
page 33 ~ Q. In other words, you went down to Gretna on
business and you went to Motley on business Y
A. Yes, sir.
Q. Now, at that time how long had you known Mr. Alexander Updike Y
A. I had been teeing him off and on for a year.
Q. You had been acquainted with him and seeing him for a
yearf
A. Yes, sir.
Q. How about Mott Short, had you ever seen him before
that night?
A. No, sir.
Q. Did you know who he was Y
A. No, sir.
Q. You didn't know who he was and never had seen him
before that nightY
A. No, sir.
Q. Where did you see him that nig·ht first Y
A. I seen Mott at Mr. Slaton's.
Q. Who was he with Y
A. Mr. Updike.
Q. The defendant here?
A. Yes, sir.
Q. Mr. Short and J\fr. Updike were together at Slaton's
place when you got there?
A. Yes, sir.
pag·e 34 ~ Q. Now, when you left there who did you leave
there with?
A. I started up the road and they said if I was going that
way they was going too.
Q. They were going the same way you were. Did they
catch up with you Y
A. Yes, sir.
Q. And did you walk along together Y
A. Yes, sir.
Q. About how long did you walk along that road together Y
A. I don't know exactly.
Q. Did Mr. Updike introduce J\fr. Short to you Y
~N~d~

·

Q. Did you find out his name that night at alU

A. No, sir.
Q. Did you hear Mr. Updike call him by his nameY
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Rodger Wilkes.
A. No, sir, I didn't hear him call him by his name.
Q. You went with them up the road with a man you did.n 't
know who it was?
A. Yes, sir.
Q. And Mr. Updike never told yon who it wasY
~I\.. No, sir.
Q. Go ahead and tell the court and jury what took place
.
after you left Mr. Slaton 's place. Did you have
page 35 ~ any wine?
A. No, sir.
Q. Did you have any beer?
A. No, sir.
Q. Did Mr. Short have any wine o~ beerY
A. Yes, sir.
Q. Did Mr. Updike have anyY
A. Yes, sir.
Q. Did they drink any on the road 7
A. Yes, sir, stopped on top of the hill and taken a drink.
Q. Stopped on top of the hill and taken a drink:7
A. Yes, sir.
Q. How many drinks, do you remember?
A. Just one.
Q. And then did you stay there sometime or go alon~ 7
A. No, started on down the road.
·
Q. Started on down the road and then what happened?
A. Well, while sitting down up there Mr. Updike took
Short's package.
Q. Mr. Updike took Short's package out of his handsf
A. Yes, sir.
Q. What did Short say?
A. He said it was his.
page 36 ~ Q. And what did Updike say?
A. He said it belonged to him.
Q. Each one claimed the package 7
A. Yes, sir.
Q. What did they dot
.
A. Kept arguing on down the road a little ways. ·Then
l\fr. Updike, he reached over and got Short around the neck
and Short told me to make him turn him aloose and I went
over to make him turn aloose and he hit at me with something
or another and I run down the road.
·
·
Q. He hit at you and you ran down the road Y
A. Yes, sir.
Q. Did he hit you f
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A. No,. sir ..
Q.. Did you se~ him hit Short 1
A. No, sir, I heard him hit him after I got down the road.
Q. What·did Short sayY
A. Short told him not to hit him ..
Q. Just what words did he use 1
A. He saidf '' Oh1 Lordy, don't bit me''.,
Q. And -what did Updike say?
A. I didn't hear him say anything.
Q. About how far were you from them.t
A. About twenty steps, or somewhere along
page 37 ~ there.
Q. What did you do then, or what did Updike dot
A. I flashed the light to see where he was and he was standing in the road aud he told nte to wait for him.
Q. WhoY
A. Updike.
Q. Where was Short Y
A. I didn 1t see him nowhere..
Q. How long bad it been since yon had seen Mr. Updike
have him around the neck?
A. I just don't know exactly.
Q. But the last time you saw Short Updike had him Y
A. Yes, sir.
.
Q. And you tried to separate them a11d he hit at you y·
A. Yes, sir.
Q. And you ran up the road?
A. Yes, Sira

By Mr. Hurt: I don't think Mt. Htmdley should lead the
witness.
By the Court : I think he is improperIy leading him. Let
the witness testify.
By Mr. Hundley:
Q. After Mr. Updike hit at you yon went up the road~
What kind of flashlight did you have T
A. J nst a little old two-cell flttshlight I carried
page 88 } with ttrn.
Q. Yott say yott looked back down there to ~ee
and just what did you seef
A. I didn't see nobody but Mr. Updike standing up in the
road when I throwed the light back.
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Q. ·when you threw the light back you didn't see anybody
in the road except Mr. Updike f
·
A. That is all.
_
Q. Did you look for Mr. Shortt
A. No. He told me to wait for him and I waited until he
came down there.
Q. You waited until Updike came down theref
A. Yes, sir.
Q. What did Updike tell you?
A. He told me he was a great mind to kill me.
By Mr. Hurt: Your Honor, we object to that.
By the Court: On what grounds¥
By Mr. Hurt: In the first place Mr. Hundley continues to
lead the witness und he repeats .everything the witness says.
By the Court : (After having the last question read back)
That question was not leading.
pag-e 39 ~ By Mr. Hundley:
Q. w·ha t did he tell you 7
A. He told me he was a gre3:t mind to kill me.
Q. What did you tell him 7
A. I told him no he wouldn't either. I had a little gun and
I pulled it out and shot it in the ground.
Q. What took place then J
A. I backed off a few steps down the road and he told m~
if I never would tell it he wouldn't kill me, so I promised him
I wouldn't tell it.
Q. You promised him yon would not tell it Y
A. Yes, sir.
Q. What did yon all do then?
A. We left there and went on up the hill and just before>
we got to a tobacco barn we sat down.
Q. Was that tobacco barn on Route 29 or the road you go
on from 29 up to Mr. Updike's house?
A. On the road that g·oes to Mr. Updike's house. . ·
Q. And you all stopped there and talked f
By the Court: That question is leading.
stop~d at the barn.
By Mr. Hundley:
Q. What did you do at the barn!

He said they
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A. We drank some wine and he told me he had had it in
for Short for sometime.
page· 40 ~ Q. Had had it in for Short for some time 1
A. Yes, sir.
Q. Did he tell you what he had it in for Short for 7
A. No, sir.
Q. What else did he tell you Y
A. That was all he said there.
Q. Then what did you do Y
A. Then we got up and he. told me I had to go with him
home.
Q. Now, Mr. Wilkes, we are going a little bit fast. You
didn't see Mr. Short, I believe, off of the road.
A. No, sir..
Q. Did you go back to the scene of this crime with Officer
Rorer and Mr. Leftwich!
A. Yes, sir.
Q. Did you point out to them where it took place on the
road?
A. Yes, sir, I told them the last place I saw them.
Q. The last place you saw them?
A. Yes, sir.
Q. And were you present when Mr. Rorer picked up that
stick!
A. Yes, sir, I seen him.
Q. You saw him when he picked it up 7
A. Yes, sir.
Q. Now, is that the place that you told the offipage 41 ~ cers that you were standing?
.
A. Yes, sir.
Q. What took place when you were standing there?
A. That is when he threw the stick at me.
Q. Mr. Updike threw the stick at you?
A. Yes, sir.
Q. Could you tell what stick it was at that time Y
A. No, sir.
Q. And you carried the officer~ to the place that Mr. Updike threw something at you?
A. Yes, sir.
Q. Now, go ahead and pick up at the barn now. Yon say
you started from the barn up to Mr. Updike's house. What
did vou go in Mr. UpdikP's house fort
A: I didn't go in his house.
Q. What were yon going· up that road forY
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.A.. I was on my way to Morgan Broomfield 's.
Q. That is the nearest way for you to go from 29 to Mr.
Broomfield 's?
A. I just don't know.
Q. And you went to Mr. Broomfield 's that night Y .
A. Yes, sir.
Q. Where did you leave Mr. Updike!
A. Well, I went on up to his house and he told me I had to
go in and stay all night with him and· he turned
page 42 r to go toward the house and I run up the road.
Q. How far did you runY
.
A. I just don't know exactly. I went on up to a tobacco
barn and stopped in front of the barn.
Q. "\Vhat did you stop there for Y
A. I stopped to see if I could hear him coming.
Q. Stopped to see if you could hear whoY
A. Hear Mr. Updike coming.
Q. Did you hear him coming!
A. No, sir.
Q. Did you hear anything?
A. No, sir.
Q. Then what did you doY
A. I left there and went on over to Mr. Morgan Broomfield 's.
Q. Was Mr. Broomfield awake when you got there!
A. Yes, sir. He was in the bed but he was awake.
Q. He talked to you, did he Y
A. Yes, sir.
Q. And you spent the night there, I presume Y
A. Yes, sir.
Q. I believe you were arrested after that time, were you
not?
By Mr. Light: Your Honor, he just leads him all the time.

page 43

By the Court: I don't see that it is material
The man was arrested.

r whether that is leading or not.

By Mr. Hundley:
Q. What were you arrested for?
.A. I had a gun in my pocket whe·n they came to arrest me.
Q. Have you been tried for having that gun f
A. Yes, sir.
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By the Court~ His trial has nothing to do with this ..
By Mr. Hundley:
Q. Did the officers question you al)out this affair f
A. Yes, sir.

CROSS EXAMINATION ..
By Mr. Light:
Q. How old are yon T
A. About 27.
Q. How long have yon lived in Pittsylvania County!
A. Off and on for about two vears.
Q. Where did yon Jive befor·e that,
A. Over in Bedford.
Q. Did you testify before the Trial Justice's Court in this
case!
A. Yes~ sir.
page 44 ~ Q. Did you see what Updike threw at you that
night?
A. No, sir, I didn't see it exactly.
Q. It was dark?
A. Yes, sir.
Q. And you can't say now positively what I1e threw at you
that night Y
.
A. No, sir, I eonldn 't say exactly what he tl1rew at me.
Q. Did you see Updike with any stick when he wtts walking
down the road that night?
A. No, sir, I didn3t see him with none, bnt it was dark that
night.
Q. You had a flashlight °l
A. Yes, sir, I bad a little flashlight.
Q. You spoke of being afraid of Updike and having a gnn
and sho.oti:ng the gnn. Wbat kincl of gun was that Y
A. A little old .25.
Q. What they call a Colt automatic T
A.. I don't kno.w.
Q. Is it a magazine gun Y
A. Yes, sir.
Q. Where is that gun nowt
A. I don't know.
Q. You got with Updike and S:hort at Slaton 's store· that
night?
A. I met them at the door when they were closing up.
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Q. Did you all come together that nigl1t from
there to Updike's road Y
.A.. vVe come together up to the top of the hill.
Q. Which side of the road did you come o'.n, your left or
your right?
.A.. Our left.
Q. .After you left the top of the hill which side of the road
did you come on, your left or your right Y
A. We started down on the left .
. Q. Started down on the left?
A. Yes., sir.
Q. Then what?
A. That is when Mr. Updike grabbP-d Short.
Q. Where did the trouble take place between Short and
Updike, on the right or on the left of the road?
A. Sort of in the middle of the road.
Q. Did you ever see Short on his feet anv more after you
ran off at that time?
..
.li. No, sir, I didn't. That is the last I ever saw of him.
Q. When you left Updike that night you went on where?
A. Went on to Morgan Broomfield 's.
Q. You just told tlutt you went there and talked
page 46 ~ to Morgan Broomfield that night, is that right Y
A. Yes, sir, he was awake when I got there.
Q. Did you talk to bim that night?
A. I said a few words to him.
Q. Did you tell him anything about this trouble i
A. No, sir.
Q. You talked to him but didn't tell him anything about
the trouble?
A. No, sir, I was afraid to tell it.
Q. You were living at Mr. Broomfield 's, weren't you 7
.l\.. Yes, sir, at that time.
Q. You bad that magazine gun, dicln 't you?
A. Yes,, sir.
Q. You and Mr. Broomfield were friendly?
A. Yes., sir.
Q. Where did you sleep that night?
.A.. Upstairs.
Q. Who did you sleep with 1
A. Nobody.
Q. What did you do the next day 1
A. Me and one of his sons cut somn wood.
Q. Did you tell bis sons anything about this trouble?
A. No, sir.
page 45

~
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Q. That was Tuesday. ·what did you do Wednesday?

page 47

~

A. We cut wood.
Q. Did you tell anybody about this trouble

"\Vednesdav?
·
A. No, sir.
Q. The next day was Thursday. Who was the first some~
body you told about this trouble Y
A. I told the officers about it.
Q. Which officers Y
·
A. I told Mr. Leftwich a little about it.
Q. Mr. Leftwich Y
A. Yes,, sir.
Q. Was that the first person you told about it Y
A. Yes., sir.
Q. When was that?
A. I don't know., sir.
Q. Was that Thursday?
A. Yes, sir.
Q. When did you first bear of Mr~ Short's condition Y
A. Mr. Leftwich told me.
Q. You mean you hadn't heard about Short being hurt or
sent to the hospital or his death or anything until Mr. Leftwich told you Y
A. No, sir.
Q. And up to that time you hadn't told anybody about this
man being out there on the road Y
A. No, sir, I was scared to.
Q. Didn't you tell lVIr. Morgan Broomfield that
page 48 ~ Short came on down with you and Updike until you
got to Updike's road and you all left him there Y
A. Yes, sir, I told him he came on up the road with us. Mr.
Updike said if anybody askeil anything about him to tell
that he came on up the road with us.
Q. You told Mr. Morgan Broomfield that Short came up
the road with you all to Mr. Updike's road and you all left
him there!
A. No, sir, I told him he come on up the road with us.
Q. Didn't you tell Ira Broomfield that Short came on up
the road with you all until you all got up to Updike's road
and you all left him there?
·
A. No, sir, I didn't tell Ira Broomfield nothing.
Q. Did you and Short and Updike at any time that night
go south of Updike's road together¥
A. No, sir, he didn't come no farther than over on the hill..
That was the last I saw of him.
w
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Q. You didn't leave those two meu from the time you left
Slaton 's store until you got over there on the hill north pf
the culvert and north of Updike's road 7
.A.. That is the last place I saw them.
Q. You didn't leave them at all from the time you left
Slaton 's -store at lVfotley until you got there Y
A. No, sir.
page 49 } Q. You three were together and nobody else Y
A. That is all.
Q. .And Short never did come south of where he was hit
over there on the hill?
A. No, sir.
Q. Who arrested you?
A. Mr. Leftwich.
Q. Didn't he tell you about the condition of this man.,
Short, before he arrested you and talked with you f
.A.. Yes, sir, that is the first I heard of it.
Q. The first you heard of it Y
A. Yes, sir.
Q. Did he tell you then that he was arresting you on suspicion of Short's death f
.A.. No, sir.
Q. What did he do after he arrested you 7 '
A. He told me to come on and go with him.
Q. Told you to come on and go with him. Did he know
that you had a pistol at that time 7
A. Yes, sir, he had arrested me then.
Q. He had arrested you before he found you had the pistol?
A. He searched me and found the pistol.
Q. He arrested you, searched you, and found the pistol, is
that righU
A. Yes, sir.
page 50} Q. He arrested you and searched you and found
the pistol 7
.A.. Yes, sir.
Q. Then he told you to come on and go with him t
A. Yes, sir.
Q. Then where did you go!
.A.. We come on over to the highway.
Q. Where abouts on the highway7
A. Come over where the sawmill is.
Q. Gibson's sawmill T
"A. Yes, sir.
Q. Then where did you go?
Q. We come up to Gretna.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Then where did you go f
Then we went back down there ..
Who did you talk to at Gretna Y
Nobody.
Just you and Mr. Leftwich t
Yes, sir.
What did you do at Gretna!
Nothing.
Just came to Gretna aud went straight backf
Yes1 sir.
Just you and Mr. Leftwich Y
Mr. Rorer g<>t with liim ..
Q.. He got with you at Gretna f
page 51 ~ A. Yes, sir ..
Q. Up to that time had you been back to the
scene where Short was found Y
A. No, sir.
Q. Where did Leftwich carry you tbenf It seems that
Leftwich,, Rorer and you went back in the car. Where did
you go thenf
A. We went back to the last place I had seen :M:r. Short.
Q. You told l\fr. L~ftwich about it before thatr
A. Not exactly.
Q. Not exactly! You hadn't told him all about what you
have told this morning until you first went to Gretna and
then went back down to the scene where Mr. Short was f.ound T
A. Yes, sir.
Q. Hadn't told him about it np to that time'l
A. Yes, sir, I told him some of it.
Q. Told him some of it 7
A. Yes, sir.
Q. But you hadn't told him all of it?
A. No, sir.
Q. "\Vhy didn't you tell it aIH
A. I was sort of scared to tell it all right then ..
Q. Yon were scared when you had a Colt antopage 52 ~ matic on you, and yon were scared when you were
protected in Mr. Broomfield's home, and yon were
still scared after the officers fook you in charge, scared to
tell the truth, is that rig-ht"l
A. Yes:, sir.
Q. So you still hadn't told the ofli'cers all about it f
A.· Not exactly.
Q. I am asking- you this question: Did you tell Mr. Rorer
all about it after you got up there at the scene where you
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last saw Mr. ShorU Did you tell :M:r. Rorer about it that day
there?
A. No, sir.
Q. So you were still under protection of two officers and
under arrest and were still scared to tell them the truth,
weren't you Y
A.. Yes, sir.
Q. Monday night was it snowing and raining -and hai1ing?
A.. Yes, sir, it commenced hailing a little bit.
Q. Then Thursday, the day you went with .them back down
to the scene of the crime and you didn't tell Mr. Rore:r about
it, what did they do with you then?
A. They brought me on up here then.
·Q. Up here?
A. Yes, :sir.
Q. \\7bere did they put you when they brought
page 53 r you up here 1
A. They carried me over here in jail
Q. Carried 'JiOU over here in jaiH
A. Yes., sir.
Q. Did they tell you then they had arrested Mr. Updike
and he put it on you?
A. No, sir.
Q. They didn't?
A. No, sir.
Q.. Didn't they telll you anything about arresting Mr. Updike?
·
·
A. No, .sh~.
Q. Did they talk with you again after they got you here
and put you in jail?
A. Yes, sir.
Q. That night .or the next day!
A. That night.
Q. Then when did yon tell them all abont -it., ·tbnt .night or
the next day Y
A. I told them that nig·ht.
Q. Was it after supper or after dark or before .dark:¥
A. It was after dark.
Q. So you wer.e afraid to tell ·them all ·abo~t it until nrter
i,bey ar;rested you ,and p1.1t you in jail until after ·dark f
.A. Yes, sir.
page 54 ~ Q. ,vhat time .did you leave Updike that night
and go home to Broom:fi-eld'·s 1
.A • I don't know exactly.
Q. At the preliminary .hearing 1 believe you testified be-
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fore the Trial Justice. At that time this question was asked
you: "What did Leftwich arrest you fod" and you said,
'' He told me he arrested me about Short." Is that correct or
not?
~ A. No: sir, I didn't tell him that.
Q. He didn't tell you he was arresting you about Short?
A. No, sir.
Q.- What did he arrest you abouU
A. He found a g·un on me.
Q. You said awhile ago that Short never did go south of
where his body was found that night.
A. No, sir.
Q. I am asking you now did you tell Mr. Rorer, the officer,
when you talked with him, that Short did go with you and
Updike on down to Updike's road Y Did you tell him that or
not?
A. No, sir.
Q. You have told about t11e officers taking- you back down
there to the scene where Short's body was found.
page 55 ~ Did they find any men's tracks down there and talk
about that f;L little f
A. Yes, sir.
Q. Did they try to get you to put your foot in one of those
tracks and tell you it looked like your tracks f
A. Yes, sir.
Q. And hadn't you still up to that time denied knowing
anything about the accident to ShorU Up to that time you
hadn't t~ld them anything about what happened to Short, had
youY
A. No, sir.
Q. And you got sort of frightened-sort of scared, and refused to let them p~t your foot in that track, dicln 't you Y
A. Yes, sir, I put my foot i.n the track.
Q. You did put your foot in the track 7
A. Yes, sir.
Q. You said awhile ago you never saw Updike hit Short
at all. That is correct, isn't iU
A. Yes, sir.
Q. Can you say how many times Updike did hit him¥ You
told that you heard a scuffle or fight or something. Can you
say how many times Updike did hit him?
A. He hit him about three times.
Q. How do you know that?
page 56 ~ A. I heard the licks.
Q. How far from him were you 7
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A. .A.bout 20 steps.

Q. Did you ever see Updike with this stick or any other
stick that night?
A. No, sir, I didn't see him with no stick.
RE-DIRECT EXA.lv.lINATION.
By Mr. Hundley:
Q. You clidn 't see him with any stick, rock or anythlng
else?
A. No, sir, it was dark.
Q. It was dark and you didn't see him but you said a while
ago he did throw something at you.
A. Yes, sir.
Q. Now, Mr. "Wilkes, you have got no education, have you 7
A. No, sir.
Q. Can you read or write T
A. No, sir.
Q. Have you tried to tell the court and juryBy the Court: (interposing) That is not a proper question.
By Mr. Hundley: About whether he tried to tell it right?
By the Court: Of course he tried to tell it right here or if
he didn't he perjured himself.
The witness stands aside,
page 57}

ROSS RORER,
recalled.

EXAMINATION.
By Mr. Whitehead:
Q. Mr. Rorer, when you were on the stand a few minutes
ago there was some evidence about the truck tracks down
there on the road. I wish you would explain to the court and
jury which side of the road the tracks were with reference to
Mr. Short's body. First explain to the court and jury on
which side of the road Mr. Short's body was and in which
direction were these tracks that you spoke of.
A. Mr. Short's body was on the west side of 29, and a tractor· or whatever it was, a bus or truck with dual wheels,
seemed to be tr~veling south if it was on the right side of the
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hard surface, and just as he got to where Mr .. Short was laying he swerved to the left and pulled back.
Q. To the left-was that in the direction of Short or the
opposite side from Short!
A. Cutting out from his body ..
Q. Was that on the hard surface or on the shoulder!
A. On the hard surface.
Q. Pulled where¥
A. T-0ward the middle of the road.
Q. And Short's body was five and a half feet off the hard
surface to the right t
A. That is right.

page 58}

CROSS EXAMINATION.

By Mr. Hurt:
Q. Were you with l\tlr. Wilkes the entlre time he was down
there with Mr. Leftwich at the scene of the accidienU
A. I went with Mr. Leftwich and Wilkes from Gretna down
there but I wasn't with them in their presence all the time. I
was out in the woods part of the tirne searching· around for
anything I could find.
!Q. Did Mr. Wiikes make any kind of statement tlb.:ere in'Criminating lfr. Updike Y
A. I was talking to Mr. Wilkes about the condition ·of Mr.
Short's body and I told him about his overalls being torn.
He said, ''Well, I didn't tear them. I didn't put my hands
on them.'' and that is all he ever mentioned.
Q. Did you ask Mr. Wilkes the point-blank question if ne
knew anything about iU
A. Well, I don't remember asking him point-blank, no, sir.
Q. Of course, Mr. Rorer, yon :did, like any good State Officer would do, you tried to find out all you could about how
it happened ..
A. Yes, sir. I questioned him bllt I never asked him direct
did he ·4o it or did he see Updike ·do it, 01~ anything·,. ba:t I questioned him -about it.
page 59} ·Q. But you questioned Mr. "Wilkes· with a11 idea
of finding out aH ·about it, ·did you notf
A. I asked him the last place· he ·saw Sho11.
Q. And what did he say?
A. He said at the Updike road; that they tl'lrned off going
toward Updike ·,s and Short continue·d on ·south.
Q. Now, you tell the court and jury that Wilkes did. 'tel1
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you at the scene of the crime that the lai,t place he saw Mr.
Short was at the Updike road 1
.A.. That is right.
Q. So Mr. Wilkes is mistaken when he testified to the jury
a moment ago he did not tell you that¥
A. He said Mr. Short g·ave Mr. Updike his bundles at the
foot of the hill at the road that turned off to go across the
railroad track. I said, '' If he gave him the bundles why did
he come with you on up here and continue on south t'' He
said, ''I don't know."
Q. .And you tell the court and jury, Mr. Rorer, that Wilkes
told you there on that occasion that Mr. Updike gave Mr.
Short his bundles at the road that turned off to go to Mr.
Walton'si
.A. Mr. Short g·ave Mr. Updike his bundles.
Q. .And he told you that the last time he saw Mr. Short it
was at the intersection of the Updike road with Route 29 Y
A. That is right.
page 60

~

By the Court :
Q. Gave him the buncUes at what road f
.A. Walton road.

By Mr. Hurt:
Q. As a matter of fact., J[r. Rorer, the Updike road is some
several hundred feet, possibly a quarter of a mi]e, south of
where Mr. Short's body was found, isn't it~
A. 1,100 feet.
Q. It is 1,100 feet of where l\Ir. Short 'R body was found,
and the other road that you spoke of was some several hundred feet south of where Short's body was found, wasn't it?
A. I would say about half-way. I clidn 't measure that distance.
Q. In other words, that would make it about 550 feet south
of where Short's body was found 1
Q. I believe, Mr. Rorer, when you approached Mr. Wilkes
there that it is in evidence here that you all found some tracks
that you thought looked like l\Ir. "Wilkes' tracks, isn't that
correctt
A. Tracks leading from the stump down the hill on each
side of 29 coming south, and mentioned the tracks walking·
along there and I said; '' They look about the size of your
foot." He said, "I never had on these shoes. I
page 61 ~ had on gummed boots.'' I said, '' Put your foot
in that track", and he put his foot in and he would

54

Supieme Court of Appeals of Virginia

Ross Rorer.
push it up a little and Mr. Leftwich taken his ankle and put
his foot down but it was practically the same length but some
wider than the shoes he had on.
Q. Mr. Rorer, referring to the little diagram that was introduced with your testimony, I believe there is where the
body was· found about half-way up the hill, is that correct?
A. 528 feet from the stump at the top of the hill.
Q. The stump you have reference to is the stump further
north from where the body was found and on the opposite
side of the road Y
A. That is right.
Q. Now, the Updike road is about 1,100 feet south of where
the body was found?
A. Yes, sir.
Q. And you tell the court and jury here that Wilkes told
you that the last time he saw Mr. Short was down at the Updike road?
A. He told me that the dav he was arrested. He told me
later that he just told me that°because he was scared. I asked
him why he told me tl1at at that time. I never questioned
him particularly about it at the time. I was just talking about
it.
page 62 ~ Q. "\Vas there any occasion for ·wilkes to be
scared when he was with you and Mr. Leftwieh
down at the scene of the crime f
A. I don't k_now. I don't know what he thought.
RE-DIRECT EXAMINATION.
By Mr. Whitehead:
Q. Mr. Rorer, as a matter of fact, when Mr. Wilkes really
told you what happened he went down and showed you where
Short was and everything· about it, didn't he? Told you
where he was bit and all about it, didn't he?
A. No, sir, not on Thursday he didn't tell me.
By Mr. Hurt: Your Honor please., we object to that question. It is just as leading as it can be.
By the Court: I think it is leading-.
By :Mr. Whitehead:
Q. What did Mr. Wilkes tell you about it on the second occasion when he told the whole story!
A. He had made a con£ession to some of the other officers
but at the trial when they tried him for the gun I taken him
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back to jail and he told me about twenty steps .above where
I picked up the stick was the last place he saw Short that
night.

By Mr. Hurt:
Q. Now, Mr. Rorer, you brought Wilkes up here
and put him in jail on Thursday after the killing.
A. Yes, sir.
Q. Wilkes stayed in jail for how long?
A. I don't really know.
Q. Anyhow, he stayed in jail some several weeks t
A. Yes, I think he did. He was serving a sentence on a
fine for having a gun.
Q. But as a matter of fact he wasn't tried for the gun until
several weeks, was he Y
A. I think it was the next Monday or the following Monday, I don't remember.
Q. And after he was tried for the gun and sentenced did he
continue to stay on in jail then Y
· A. Yes, sir, the day he was tried for the gun I told him that
his father was here to bond him.
page 63

~

By Mr. Whitehead. The record shows be had a jail sentence and he had to stay in jail.
By Mr. Hurt: I am trying to prove by this officer that
Wilkes was held in jail in connection with this trial.
By Mr. Whitehead: No warrant was issued against Wilkes
except for carrying a concealed weapon.
page 64 ~ By the Court: What is your question to this
witness!
By Mr. Hurt: My question is how long did Wilkes stay
in jail after he was tried about the concealed weapon.
By the Court: He can answer that.
By Mr. Hurt:
Q. Do you know, Mr. Rorer Y
A. I don't know the .exact day but he stayed in there several weeks.
The witness stands aside.
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J .. H .. THOMAS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Hundley:
Q. Your name is J. H. Thomas, Deputy Sheriff,, and you
live h~re in Chatham t
A. Yes, sir.
Q. After Updike was arrested did you question Wilkes t
A. Yes, sir, on the night of the 18th..
Q; Then did you later question him in the presence of Updike!
page 65 ~ A. Yes, sir..
Q. Go ahead and tell what Updike had to say!
A. We brought him up in this room over here and told
him we were making an investigation of the killing of Short.
and if he wanted to make a statement we would like to hear
it; that he didn't have to make any statement unless he
wanted to and any statement he made would be used in court
against both of them, so Mr. Wilkes went ahead and told us.
about ~eing at Motley at Moses' sto1·e that night of the 15th
of January and got a pair of rubber boots and he came out.
by Mr .. S.Iaton's service station 1that Mr. Short and 1\1:r .. Updike came up the road with him on 29 in the direction of
Gretna. He said they got up on top of the bill about a mile
this side of Motley and they stopped there on the left side
of the road and drank some wine and talked there a little
while and and Mr. Updike took a pa.ckage out of Mott Short's
arm; that he c;lidn·'t lmow whose it was, and Mr . Updike said
it was his and Short said it was his and they got to arguing
and scrapping over the package and he went to separate
them and Updike run him away, told him he would hurt him
if be didn't leave, and he run off down the road fifty orseventy-five yards below that and waited. a few minutes and
then he heard some licks- up the road, heard some three or
four licks and he heanl Ivrr. S110rt holler a couple
page 66 ~ of times. He waited a few minutes then and
flashed his light up the road and clidn 't see anyone
standing in the road but :Mr. Updike. Then Mr. Updike came
down and caught np with him and told him that he was going
to kill him so wouldn't be anybody to tell it. They talked a
little while and went up to a barn which was on a road from
29 to :Mr. Updike's house and stopped there and talked a few
minutes and from the barn they went up to M:r. Updike'&.
home and Mr. Wilkes left him at that place.
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Q. Mr. Thomas, after "'Wilkes made the statement to you
was that made in the presence of Mr. Updike?
A. He repeated the statement in the presence of Mr. Updike.
Q. 1Vbat did Updike sayf
.A. Said he didn't have anything to say. Asked him if be
wanted to make a statement and he said no he didn't want to
make a statement.
Q. Motley and this place on the road is in Pittsylvania
County ?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Hurt:
Q. Mr. Thomas, 'Wilkes denied having anything to do with
it himself, didn't he?
A. I never talked to Mr. Wilkes at all except
page 67 ~ that night in here and he said at that time he didn't
have anything to do with it. He didn't know Mr.
Short at all until that night-never had seen him before.
Q. What day was thaU
A. That was on the 18th of January.
Q. .And was that the first confession that ·wnk~s had made
to the officers ?
A. I don't know. That was the first I heard him say. That
was the only time I had seen him.
The witness stands aside.
By Mr. Whitehead: Your Honor please, we rest at this
point. We may have three or four witnesses in rebuttal.
By Mr. Hurt: Your Honor please, we have a motion we
would like to make in the ab:~ence of the jury.
In chambers.
By Mr. Hurt: Your Honor please, our motion is to strike
the evidence and direct u verdict of not guilty on the ground
that there is no evidence here, certainly not sufficient evidence
to in any way connect Updike with the killing and we move
that the court strike the evidence and disclmrge
page 68 ~ the jury on that ground.
By Mr. Lig·ht: I would like to add to that motion that they haven't proven that the man was killed by
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anybody. The officers first thought it was a hit and run case
and testified to the facts there. Nobody saw Updike hit him.
Nobody saw what kind of lick or wound he inflicted on him,
if he did hit him, and in addition to that we would like to say
that the corpits delicti hasn't properly been proven.
By the Court : The motion is overruled.
By Mr. Hurt: "'\Ve except to the ruling of the court.
page· 69

~

EVIDENCE FOR. THE DEFENSE.

The defendant,

ALEXANDER UPDIKE,
being first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Hurt:
Q. Is this Mr. Alexander Updike?
A. Yes, sir.
Q. Mr. Updike, where do you livet
A. I live about a mile below Sycamore in Pittsylvania
County.
Q. How long have you lived in this County?
A. All of my life.
Q. Were you born and raised in this County?
A. Yes, sir.
Q. Do you own a farm down there near Sycamore?
A. Yes, sir.
Q. Mr. Updike, what is your age?
A. About fifty-six, I think.
Q. Were you acquainted with this Mr. Mott Short who
was injured down there t
A. Yes, sir, I was well acquainted with him.
Q. How long had you known him Y
A. I have been knowing- him off and on all the time., for
years.
Q. Was he or not a distant relative of yours?
A. Yes, sir, he was a little kin to me, second or third cousin.
I don't know exactly what it was.
page 70 ~ Q. Were you and Mr. Short on friendly terms?
.A. Yes, sir.
Q. Had you ever had any misunderstanding!
A. No, sir, nothing in the world.
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Q. You were perfectly friendly with him7
A. Yes, sir.
Q. You recall the night that Mr. Short was injured down
ihere, do you, on the 15th of January?
A. Yes, sir, I remember it.
Q. Tell the court and jury, Mr. Updike, if you were with .
Mr. Short on that afternoon and evening.
A. Yes, sir.
Q. Where about did you meet up with Mr. Shortt
A. I went to Motleys fo Mr. Slaton 's service station and
I got there before he did, and he came in directly I got there.
That is where we got together.
Q. What time did you get to Mr. Slaton 's filling station?
A. Somewhere around 3 :00 or 3 :30 in the evening.
Q. And what time did Mr. Short come inf
A. In just a short while., something like 25 or 30 minutes
after I got there.
Q. Now, did you know this witness Wilkes who has testi:fied here?
A. vVell, I had seen him. I knowed who he was
page 71 ~ when I seen him but I never had any transactions
with him any way, shape, form or fashion.
Q. Were you and Mr. Short drinking any that even!ng?
A. Yes, sir, we drank some.
Q. What had you drank?
A. We drank some wine and maybe a couple or two bottles
of beer.
Q. And did you leave the filling station with Mr. Short
that night?
A. Yes, sir, we all left there together.
Q. vVho else was it that left there with you besides Mr.
Short?
A. Wilkes.
Q. You, Wilkes and Short left together?
A. Yes, sir.
Q. Now, what time did you all leave, Mr. Updike?
A. Somewhere around 9:00 o'clock as well as I can come ,
at it-something like that when we left the :filling station.
· Q. N·ow, Mr. Updike, I want you to tell the court and the
jury briefly,, but fully, exactly what took place from the time
you left the filling station until you got to your home that
night.
A. Well, when we left the filling station we come
page 72 ~ on down the road, all three of us together, and
wasn't a word between none of us no way that I
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know of, no way shape, form or fashion-all good friendsand we stopped. He had some wine and I had some wineShort did-and we stopped and taken two or three drinks
along the road, and we stayed on the left side of the road all
the way until we come to my road where I turned off to go
up the hill to my home and we stopped several different
places. I never kept no record of where we stopped or nothing like that, and when we got to the road he was to turn off
to the left just before he got to I\1Y road and some way or
another he missed the road and went on up with us-something like 40 or 50 yards-I don't know exactly how far it
is-and when I turned off he went by us and then went south
and that was the last I seen of him on the road. As for us
having any trouble or any hard feelings or anything in any
shape, form or fashion, we didn't that night.
Q. Now, Mr. Updike, you came on down to where the road
leads off to your home, known as the Updike Road, which
leads off of 29 in a westerly direction Y
A. Yes, sir.
Q. And did you go on home down that road f
A.. Yes., sir, I went home. When I got to the road I went
on home.
page 73 } Q. And you tell the court and jury now that Mr~
Short was supposed to take another road that
turned off to the left?
Q. Going east, that is right.
Q. And he had passed his road, you say?
A.. Yes, sir.
Q. When was the last time you saw Short?
A.. When we turned off we was on tl1e left side and we
crossed 29 and when we turned off he went on down on the
left side go:i9.g· south. That was the last time I seen him.
Q. And that was south of your road that leads to your
home?
A. Yes, sir.
Q. Mr. Updike, did you have any kind of a scuffle with Mr..
Short that night, anything about any packages f
A. No, sir, we had no scuffle at alL He had a package
that belonged to him and I had a package, five pounds
coffee in a paper poke, I believe is all I Juul that night, and
a quart of wine. I had a quart of wino and Short hacl a quart
of wine. I reckon that there is his bottle.
Q. And this witness, Rodger Wilkes, has testified here that
he heard you strike !fr. Short. Tell ilie court ancl jury if
that is so.

of
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A. He might haye heard something but he ain't
heard me hit Mr. Short because I haven't touched
Mr. Short. I never- bothered him any way, shape,
form or fashion.
Q. Mr. Wilkes testified that you had a scuffle there on the
side of the road with Mr. Short. Is that so Y
A. No, sir, we didn't have any scuffle no way at all.
Q. What time, Mr. Updike, did you reach your home that
night?
A. It was just about 10 :00 o'clock when I got in.
Q. What size man was Mr. ShorU
A. ·wen, he was a kind of a tall skinny fellow.
Q. vVas he a man about your build f
A. Well, something like it.
Q. How was he dressed that night?
A. He had on overalls and a light gray overcoat and a
leather cap.
Q. He had on overalls, a light gray overcoat, and and a cap?
A. A leather cap.
Q. And he was a man about your build 7
A. Yes, sir.
Q. Did Mr. Short wear glasses or noU
A. Yes, sir, he had on glasses that evening.
Q. How did Wilkes happen to be with you all?
page 75 ~ A. How come me and ·wnkes to be together he
volunteered and told us he had a light and he was
going on up the road and would light us home if he wanted to
go. I told him it suited me mighty well if he was going that
way because it was dark. That is. how come ·wilkes with us.
He had a light.
Q. What time did Wilkes get with you all, Mr. Updike!
A. I don't know exactly what time it was. He got off of
that late bus that comes in late. I reckon it was around 7 :00
o'clock, I reckon.
Q. \Vhen was the first time you heard of Mr. Short's death,
Mr. Updike?
A. It was Tuesday morning about 10 :00 o'clock.
Q. Who told you?
A. Malcolm Shores.
Q. And was that your first knowledge of it'?
A. That was the first I knowed of it. He asked did Mott
get hit that nig:ht when he went off with n~ and J told him I
didn't know; if he did he got hit after be left us. That wa~
the first I knowed of it.

page 74

~
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Q. Has Mr. Short ever worked for you any-helped youf
A. Yes, sir, he worked with me some last fall, helped me
tie up some tobacco, and when I met up with him
page 76 ~ that evening I paid him for his work for helping
me.
Q. And you tell the court and jury there bad never been
any kind of hard feelings between you all?
A. There ain't never been no hard feelings or cross words
between us no way no how.
Q. Had Short made any kind of arrangement to work for
you this year 7
A. Yes, sir, he was to come to my house the next day to
see if me and him could make a bargain-wanted to make a
piece of tobacco.

CROSS EXAMINATION.
Bv Mr. Whitehead:
~Q. Mr. Updike, I beileve you say you left the filling station
there about 9 :00 o'clock.
A. Something like that.
Q. With Mr. Short and Mr. Rodger Wilkes?
A. That is right.
Q. How far up the road did you go before you took th~
first drink of wine?
A. I don't know exactly how far we went.
Q. A mile?
A. Well, no, we didn't go a mile before we took the first
drink.
Q. You took· the first drink about a half-mile 7
page 77 ~ A. Something like that, as near as I can come
at it.
Q. All three of you take a drink, or just two of you?
A. All three of us.
Q. How far did you g·o before you took the second drink Y
A. I don't kn0w exactly the distance. I didn't take no
account of it. When we felt like we wanted another one we
would stop and take one.
Q. And yon went about a mile up the road on top of the
hill and sat down up there and took a drink?
A.• We didn't sit down up there. We stopped there but we
didn't sit down.
Q. From that point on where did you see Rodger Wilkes
again?
<..
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A. vVell., I seen him all the way..
Q. All the way to your house?
.A. Yes, sir.
Q. All the way to your house?
..A. Yes, sir., certainly did.
Q. Was he there when you knocked your door downf
.A. No, sir.
Q. Who was there when you knocked your door down?
A. Wasn't nobody there but me.
Q. What did you knock the door down for f
pag·e 78 } A. 1Nell, I couldn't find the key and it fretted me
and I just knocked a hole through the door and
went through the door.
Q. Rodger Wilkes was not with you then!
A. No, sir.
Q. And Mott Short was not with you 7
A. No, sir.
Q. You say that Mott Short turned off down there at the
Updike road?
A. No, sir. I said we turned off at the Updike road and
he went south past us. He passed his road.
Q. You went east?
A. No, I went west.
Q. That is riglJt. You went west and he went south. That
is about five or six hundred feet, or maybe a thousand feet
from where Short was found, is that right!
A. Something like it.
Q. You have been back there and seen the blood and seen
where they fount1 Mott Short 7
A. Yes, sir, I have been back there.
Q. And that was back up the road about a thousand feetf
A. Yes, sir.
Q. You didn't liave anything against Rodger Wilkes and
Rodger Wilkes hasn't got anything against you.
page 79 ~ has he f
A. If he did I didn't know it.
Q. Never had nny argument with Rodger Wilkes?
A. No, sir. .
0. And he ne-ver had any argument or fuss with you?
A. No, sir.
Q. No reason he would come here and tell what he told on
v011. was it?
• .A·. T don't know why he told it.
Q. He bad nothing · against you and you have nothing
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against him. You had a pistol, I believe,. in your pocket the
day you were arrested ..
A. Met
Q. Did you have a pistol t
A. I had a pistol at home. Yes, I have got one at home ..
Q. You had one that night with you 1
A. No, sir..
Q. You didn't have a pistol on the nig·ht that Short was
killed!
A. No, sir, I certainly didn't ..
Q. When they searched your house they got the pistol!
A. Yes, sir ..
Q. You came up here and Mr. Wilkes made the statement
in the presence of Sheriff Overbey and Mr. Thomas
page 80 ~ and others about what happened in your presence
and you did not deny it.
A. No, sir, I didn't deny it and I didn't own it.
Q. You asked Mr. Arch Overbey what must you say about
it.
A. If I did I don't recollect anything about it.
Q.. You don't remember asking Sheriff Overbey what you
must tell?
A. They had ·me back in the jury room and I was under
no oath and they was asking me so many questions I couldn't
answer them all.
Q. And you turned around and asked Mr.. Overbey "What
must I say about it 1 '' Is that right or wrong?
· A. They told me, said, ''You go ahead and own this now ·
and we will make it light on you"..
Q. Who said that t
A. The Sheriff and the officers.
Q. Sheriff Overbey told you to go ahead and admit it and
it would make it light on you Y
A. Yes, sir.
Q. Who said tb.at f
A. Sheriff Overbey.
Q. And you de11y asking him what must yon say about it T'
A. If I asked him I don't recollect nothing about
page 81 ~ it, but they were asking me so many questions at
once that I conldn 't keep up with them. I wasn 'f.
nnder no oath.
Q. You say yon did buy a bottle of wine or beer down at
Slaton 's filling station f
A. Yes, sir, I bought some wine and beer..
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Q. Is this the kind of wine you boug·ht from Mr. Slaton T

A. I bought a quart of peach wine and carried most of it
home-bad part .of it with me at home the next morning.
Q. You haven't got that with you here today?
A.. No, sir, I haven't got any with me today.
Q. I believe Rodger Wilkes lives down at Mr. Morgan
Broomfield 's.

A. Yes, sir.
Q. Kind of southwest from your house 1
A. Yes, sir.
Q. You live in one direction, northwest, and he lives southwest. ,vhy would he be going down to your house down that
road when it would have been much shorter and better going
the other way 1
A. He said he had a light and we was all there together
and he said he had a light and if we wanted him to he would
walk around with us and light us home.
Q.. \Vhy didn't he light :Mott Short home too?
page 82 ~ A. I couldn't tell you that.
Q. It would have been much shorter for Wilkes
to have gone the other way.

By the Court~ Mr. Whitehead, I don't think that is correct, under the cfrcumstan~es, because the witness, Wilkes,
Rtated he didn't know whether it was a shorter way across
there or not.
Bv Mr. Whiteh(lad: This witness says it was.
Bv the Court: But Wilkes said he didn't know which was
the "shorter way.
Bv l\ifr. Whitehead:
~Q. You don't know why he clidn 't go with Mott Short borne?
A. No, sir. When be turned off he went south and we
went direct west.
~ He started lwme going the other wayf
A. I don't Imo'\\ where he was going·. He might have taken
a notion to go somewhere else.
Q. You say he started borne.
A. No, I said he wasn't ,g·oin~ toward lJis l1ome.
Q. I thought you said he -was -going south.
A. He was g·oin~ south.
Q. Did be tum off t11e main road f
page 83 } A. No. sir, he was on the hard surface the last
· I seen of him.
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Q. And that was way this side then of where he was killed Y
A. That is right.
Q. You talked to Oscar A.dams about this case?
A. WhoY
Q. Oscar Adams.
A. Yes, sir, me and him talked about the case.
Q. Did you tell him on that occasion just what happened
as far as you and Short and Wilkes were concerned on the
road down there?

By Mr. Hurt: -Your Honor please, if Mr. Whitehead wants
to prove some contradictory statement he has to call attention to the time and place.
By the Court: That is right. He may be leading up to that.
He is asking a general question, if he talked to him.
By Mr. "Whitehead:
Q. You did have a conversation with Oscar A.dams?
A. Yes, sir, we talked.
Q. Did you tell Oscar Adams that you and Short
pag·e 84 ~ and Wilkes all walked up the road together and
that you left Short and Wilkes down on the highway?
A. I don't remember whether I told him that or not.
RF~-DIRECT EXAMINATION.
Bv Mr. Hurt:
·Q. Mr. Updike, are you an educated man 7
A. No, sir, I ain't got no education at all. I can't read my
name.
Q. I believe you stated a moment ago that the Sheriff told
you-did you mean Mr. Overbey or just some of the deputy
sheriffs or some};odv in the office t
A. I don't remember exactly which it was but it was some
of them. They just kept talking, about four of them in there.
asking me questions on every side.
Q. And you don't know which one made that remark?
A. No, sir, but some of them made the remark.
Q. You tell the court and jury that Mr. Short though did
have on gfasses tbat night. Do you remember whether they
were gold g-lasse~ or spectacles, or silver ones, or what kind?
A. I don't know exactly about that but they hooked over
yonr ears like thEit. He had them on that evening.

Alexander Updike v. Commonwealth of Virginia.

6'/

John W. Moore.

J3y Mr. Whitehead:
Q. You know Sheriff Overbey, don't youf
A. Yes, sir.
·
page 8~} Q. Sheriff Overbey is that gentleman standing
right over there.
A. Yes, sir.
Q. He was in the room when you say that statement was
.made?
A. Ye~., sir, he was.
By the Court: I don't think there was any obligation on this
man to tell anything.
By Mr. Whitehead: No, sir, but he said what Mr. Overbey
said.
The witness stnnds aside.
JOHN W. MOORE,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

.,,.-.L

By Mr. Light:
Q. Are you John W. Moore!
A. Yes, sir.
Q. Where do you live?
A. Motley-Wayside Inn.
Q. Where do yon work 7
A. Gretna.
Q. You know the time that Short was found on
page 86 ~ the side of the road up there Y
A. T remember the morning, yes, sir.
Q. Did you go there that morning!
A. I passed by.
Q. About what timeY
A. About quarter till eight, going to my work.
Q. What kind of a morning was it?
A. Well, the morning was very nice but the night before
was bad. In other words, that night it was kind of raining
and snowed a little bit and had a little ice.
Q. Did you sec Short's body there Y
A. Yes, sir.
Q. State the condition of it as best you can, how he was
lying and where he was lying.
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A. Well, he was laying in the ditch with his head down
the hill. The start of it, I was -coming up the r-0ad to _my
work and some of the boys stopped me. I think was some
thriee or four standing on the side of the r-0ad and they.flagged
me down and I stopped. I thought they wanted a ride so I
stopped and one of them come running up to the door of my
car-I don't remember which one-and he said, '' We have
found a man up here besides the road and want you to go
back and see if you know who he is''. So I backed my ear
right up to where the man was laying and I got out, walked
over, and he was laying with his faee down. I
page 87 ~ couldn't see his face so I reached down and caught
his shotdder and turned him up where I could see
his face. I knowed Mr. Short but I didn't know him then.
Q. You didn't recognize him t
A. No, sir. He had a gash across his head somewhere along
here-I don't remember exactly where-and his eyes wai:;
setting out on his head-face all swollen up. So in just a
few minutes Ross Ro:rer ·cam~ up and we looked around to
see if we could find any tracks or any sign of anyone being
around there and we didn't see any fa.·aeks.
Q. You mean human tracks-men's tracks t
A. That is rig·ht, over in the dirt from the concrete. So
wasn't but a few minutes then bef-0,:e the ambulance came
and a bunch of us got· him up and helped load him on the
ambulance and they all left. Mr. Rorer and myself, we stood .
there and looked around and talked and we could see the
sign of a truck track coming d.own the hill on that side of the
road.
Q. You mean on the right side of the road f
A. On the right side.
Q. On the side that Short was on Y
A. That was the side that Short was on, and yon could
see sign of truck tracks where the brakes were applied and
you could see where the wheels didn't exactly skid
page 88 }- but eould see the black marks from the tires on
down to about where it looked like to me he was
hit and skidded from the truck over to the d'itch, and just
where it looked Jike he was hit these tires looked like vou
could see the print of where they led back more into the ~enter of the road and disappeared-couldn't see any more sign~
of the tracks. Him and I decided probably he was hit by a
truck.

Alexander Updike v. Commonwealth of Virginia.

69

John, W. Moore.
By Mr. Whitehead: ·we object to what they decided.
Bv the Court: Of course it is not proper what decision
they came to. Just tell what you saw there, witness.
By the Witness: Well, that is about all that I seen, excepting helping get him up and loading him on the ambulance.
By Mr. Light:
Q. Did he ever speak?
A. No, sir.
Q. "\V ould you say he was in a very bad condition or not?
A. I would. He was stiff as a broom handle when we picked
him up and put l1im on the stretcher.
page 89 ~

CROSS EXAMINATION.

Bv Mr. Whitehead:
·Q. Mr. Moore, you speak of the tracks out in the road.
They were out in the middle of the hard surface, weren't
theyY
A. No, sir, they were on the side of the concrete where a
man would drive a truck, say about a foot from the edge of
the concrete. It looked like brakes might have been applied
about fifty feet back up the hill just before it got down to
where he was laying.
Q. On the hard surface?
A. Yes, sir.
Q. They were not on the shoulder or soft part of the road Y
A. No, sir.
.
Q. And this man's body was in the ditch off of the shoulder?
A. Yes, sir.
Q. Five foot off the shoulder?
A. Some four or five foot.
Q. In other woTds, tl1e truQk in order to have hit him would
have had to gone off the shoulder to hit him 1
A. It could haYe bit him on the edge of the concrete and
knocked him over there.
Q.. Was there any blood or tracks on the hard
page 90 ~ surface!
·
A. No, sir.
Q. No signs whatever?
A. No. sir, none that I seen.
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Kelly Kattes.

RE-DIRECT EXAMINATION.
By Mr. Light:
Q. You say you didn't see any tracks around his body where
he was found t
A. No, sir, we didn't see any.
The witness stands aside.

KELLY KATTES,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By Mr. Hurt:
Q. This is Mr. Kelly Ka ttes t
A. Right.
Q. Mr. Kattes, are you a relative of Mr. Updike!
A. Yes, sir, I married his sister. We are brothers-in-law.
Q. Do you recall the morning of January 16th when Mr.
.Short's body was found down here on the side of the road Y
A. That is right.
·
Q. Tell the court and jury whether or not you passed along
there before the body was moved.
A. Yes, sir .. I was the one that found him.
pag·e 91 ~ Q. Were you the first one to find his body'?
A. I was the first one that found it and wasn't
but a few minutes before some lady came along that worked
over at the cedar plant and I stopped them and told them to
stop at Mr. Slaton 's and call the law, and I reckon in thirty
or forty minutes Mr. Rorer came.
Q. Were you there when Mr. Rorer came?
. A.. Yes, sir.
Q. And the man's body was still lying on the side of the
road!
A. Yes, sir'.
Q. Tell the court.and jury, Mr. Katts, what you observed
there on the road where his body was lying-I mean on thP
hard surface road.
A. The only sign I could see was a truck. We looked al1
along the bed of the road, all up above it and below it too and
we couldn't see any signs more than it looked like a dual
wheel truck had just above him turned. The tracks turned
ri~11t there like h" might have thrown his brakes on and just
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Kelly Kattes.
before it got to him cut to the east side of the road, and this
was on the west side of the road.
Q. In other words, there was a distinct marking in the
road there of a truck track f
A. Yes, sir.
.
page 92} Q. And this truck track you say would indicate
that the driver had applied his brakes there Y
A. Yes, sir, it seemed like it.
Q. Were there any human tracks around?
A. We couldn't find any at all. We looked good before
Mr. Rorer come and after he come and we couldn't see any
on the shoulder of the road at all.
Q. And I beliE:ve Short's body was just a short distance
from this mark on the road Y
A. He was laying over in the wat~r drain, I reckon around
three and a half or four feet from the edge of the cement,
.and his cap was laying eight or ten foot above him with a
hole cut in it.
Q. Did you recog·nize who the injured man was at the timef
A. I knew him but couldn't recognize him at that time.
Q. Mr. Kattes, was Mr. Short's clothes torn any or noU
A. Yes, sir, his overalls on his right leg was torn from about
his waist down to about his knees, as well as I can recollect,
and some of them told me his overcoat was tore. I never
noticed that part of it but his overalls was tore I think on his
Tight leg.
,
Q. Did he have his overcoat on?
page 93 ~ A. Yes, sir, he had it on.
Q. What color coat was it Y
A. A kind of dark g-ray, I believe.
Q. What kind of bat did he have on?
A. He had on a black, I reckon you would call it a leather
cap. It looked like a leather cap.
Q. You mean n black leather cap. You didn't mean he had
it on his head.
A .. No, sir, it was eight or ten foot above him.

CROSS EXAMINATION.
By Mr. Hundley:
Q. You are a brnther-in-law of Mr. Updike and you go from
your house to 29 on the same road that he goes to 29 from his
house. don't you f
A. Yes, sir.

"It
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l(elly Kattes ..

Q. You also know Mr. Charlie .A.dams and Mr. Tom .A.dams I
.A.. We live in sight of each other.
Q. You work at Altavista, I believe t
A. Yes, sir.
Q. And you catch the bus out there every morning at the
roadt
.A.. Yes, sir ..
Q. You walk from your house down that road and catch
that bust
A. Yes, sir.
page 94 ~ Q. What time do you catch that bns1
A. Quarter after seven but it gave out of g·as
that morning and it never did come on and I stayed there
until about-the reason I found the man was I stayed there
until something like 7 :30 and I just knowed was something
another wrong and I walked over on the hill toward Mr. Bailey's,, something over 200 yards from where I got on, so I
started walking· en over there and that fa the reason I found
him.
Q. That is the reason you happened to be walking along
theref
A. Yes, sir.
Q. And you were the person that found the body f
A. Yes, sir.
Q. You had to walk right by the body?
A. I was walking over on the right hand, or east side of
the highway and he was over on the west side and I heard
him g-roaning. It just was getting light the least bit.
Q. And after you saw him you didn't recognize who it was
hut you flagged some ladies in a carf
A. That is right.
Q. And asked them to go ahead and report it 'l
A. Yes, sir.
Q. Did you stay there where the body was Y
pag-e 95 ~ A. I went right up on fop of the hill to see if Mr.
Bailey was up there and I thought I would get
lli.m to come with me back, which was about fifty yards up to
the top of the hill, and he had done caught him a way and
g·one on, so wasn't but just a few minutes then before l\:fr.
Robertson and l\{vers come on top of the hill and I waved
them down and I ~ot them to go with me down tbe:re and ~tay
and wasn't but a ·few minutes< before Mr. Moore come on and
we stopped them and wasn't long then before !\fr. Horer came.
Q. And yon stayed there until the body wns taken off thP.roadt
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Kelly Kattes.

A.
Q.
A.
Q.
A.
Q.

Yes, sir.
Did you go back home or to work?
I went on to work.
Did the bus finally come on?
No, sir, a different bus.
Now, did you see Mr. Updike in town that nighU
.l1.. No, sir.
Q. Do you know where his wife and children were!
A. No, sir.
Q. You know where they spent the night that night t
A. No, sir, I was at home in the bed.
Q. Did you hear any noise over at Mr. Updike's?
A. No, sir. I live a right smart little piece from
page 96 ~ him.
Q. In sight of him 1
A. No, sir, you can't see it. You could see it but the.re are
some pines between my house and his house. You could see
it if it wasn't for that. It is something like 500 yards, I
reckon.
Q. Aud you were going to catch the bus that left at 7 :30?
A. It is due where I get on at quarter after seven but I
stayed there about fifteen minutes after it was past due.
Q. And yon then started walking on?
A. Yes, sir, that is right.
Q. Are you familiar with that section of the road?
A. Yes, sir.
Q. Have you seen those truck tracks recently?
A. No, sir. You could see them a day or two after this
liappcned but you can't see them now.
Q. Anything about those truck tracks to show how long
they had been put there7
A. No, sir, I don't lmow how long they had been put there
but they looked like they wern put there that night just to
_
look at it.
Q. Wasn't ice enoug·h for the road to be frozen?
A. No, sir. It hailed a little or snowed one that night. Was
a little laying on his cap. I don't know whether
page 97 ~ it was snow or ice. Some of them said it was hail,
but I don't know.
The witness stands aside.

Note: Then and there a recess was taken from 1 :00 o'clock
P. M., until 2 :00 o'clock P. J\I. of the same day.
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Court met pursuant to adjournment at 2 :00 o'clock P. M.
Same parties present as heretofore noted.
. ROBERT MYERS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Light:
Q. What is your name?
A. Robert Myers.
Q. Where do you live?
A. I live down at Gretna now.
Q. Were you present when they found Mr. Short down
there?
A. I was there shortly afterward.
Q. )Vere you there before they moved the body?
A. Yes, sir.
Q. What position was he in there and what was
pag·e 98 ~ his coudition?
A. Well, he was laying in the water ditch, headed
down the hill, and his feet kind of out toward the highway
when he was found.
Q. Feet sort of toward the highway?
A. Yes, sir.
Q. And his head headed down the hill in the ditch?
A. Yes, sir.
Q. Did he ever speak?
A. No, sir.
Q. vVas there any indication there under him or not where
it looked like be had slid on the ground?
A. It looked like to me it was by flashlight. It wasn't day,
but it looked like where he slid into the ditch.
Q. Did you see any automobile tracks there on the road!
A. No, sir.
Q. Did you seC: any indications of where a truck 01· automobile or anything bad made any tracks along the road T
A. No, I didn't.
Q. How long did you stay there?
A. Well, I would say a half an hour-something like that.
Q. What kind of weather was itY
pag~ 99 } A. Well, I don't remember whether it was clear
or whether it was weathering that morning. I
don't think it was weathering. It was cold.
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Noel W. Gibson.
Q. Some of the witnesses testified it snowed a little that
night.
A. It snowed that night.

Bv Mr. Whitehead:
·Q. You know what time it snowed that night, Mr.. Myersf
A. No, sir.
The witness stands aside. ·

NOEL W. GIBSON,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
:By Mr. Hurt:
Q. Mr. Gibson, where is your home7
A. Sycamore.
Q. Were you born and raised down there?
A. Yes, sir.
Q. How long· have you lived in this County?
A. All of my life-about 32 years.
Q.. Do you know Mr. Alexander Updike here?
A. Yes, sir.
Q. How long have you known him?
page 100 }- A. All of my life. We have been living two
miles of each other since I have been here.
Q. Do you know what his general reputation is in that
community for truth and veracity?
A. Yes, sir, I g-uess I do. It is very good as far as I know.
Q. Have you ever heard of anything wrong about his truth
and veracity?
A. No, sir. He is truthful as far as I know. His reputation for that has always been good in our community. Of
course I don't know how about other people in other communities but in our community if a man's reputation is not
good it usually gets through the neighborhood mighty fast
but there he has a good reputation as far as I have heard. I
haven't heard anything else about him. If his reputation
hadn't been good I think I would have heard something about
him.
By Mr. Hundley: Just his reputation for truth and veracity
~ I !
is in issue?
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Noel W. Gibson.
By Mr. Burt: Yes, sir.
Q. One thing I left out. Mr. Gibson, I don't know whether
you know this or not. Did you go down there before Mr.
Short's body was moved Y
page 101 } A. No, sir, I didn't go before his body was
moved. I went afterward.
Q. How long afterwards Y
A. His body was moved on Tuesday morning, I believe it
was, and I was down there the next day after his body was
moved.
Q. Did you see any marks in the road there that W'luld in~
dicate that a truck had swerved out of the road there!
A. Yes, sir, I did.
Q. Tell the court and jury briefly what you observed, Mr.
Gibson.
A. The best I could see it seemed like to me it was a truck.
The reason I say it was a truck it was a dual wheel that made
a mark and the first tire was in I would say from eight to
twelve inches from the edge of the road, and on down here
just a piece farther froin where the truck turned at is where
this man was laying because the blood was there. That is
why I say where the mun was at because of the blood. This
truck back here was making a mark in the road and came
down here and just before it got to where this man was laying, I will say probably 20 feet, the truck made an awful turn
across the road and left a black mark across the white mark
in the road, the mark where the middle of the
page 102 ~ road is supposed to be, and then the truck
straightened out and left a mark and the man was
laying just about where I would say he was knocked from
where this truck started to turning, or either from where the
man was. I don't say he was knocked from the truck but
from where the truck was started tnrning at I would say it
was probably some 20 or 25 feet, and it was a place there on
the shoulder of this road that it showed that something had
hit but it had been several there before I g'Ot there and I
wouldn "t say notl1ing had hit this place but there was a place
there indicating- it seemed like something had slid there. I
wouldn't say it did because I wasn 1t there when it first happened.
Q. The track you saw there, Mr. Gibson, indicated that the
tmck was a south bound truck f
A. Yes, sir, it was a southbound truck.
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Richard Berger.
Q. It was on tbat side and you said that there were indications on the road that the truck had swerved Y
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Whitehead:
Q. Mr. Gibson, of course you don't know what kind of truck
or car made those tracks.
A. No, sir.
Q. You don't know when they were made?
page 103 ~ .A.. They was made after this, as well as I remember. I go up and down that road practically
every day.
Q. Made after this?
A. I don't mean after ibis happened but I mean it was put
there after we went over there the last time before Mr. Short
was hurt.
Q. Of course you ·don't know when they were made.
A. No, I wouldn't say that they was made before this or
after this but I know these tracks were there.
Q. What kin, if any, are you to Updike?
A. Who, me?
Q. Yes, sir.
Q. Well, I am just a distant cousin, very little relation to
Mr. Updike.
Q. Isn't your mother his :first cousin Y
A. Yes, sir, I guess my mother is.
The witness stands aside.
RICHARD BERGER,
having been :first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Light:
Q. Your name is Richard Berger 7
A. Yes, sir.
Q. How old are you?
A. Fourteen years old.
page 104 ~ Q. Where do you live?
A. Hurt, Virginia.
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Richard Berger.
Q. Where do you go to school Y
A. Gretna.
Q. Do you know where they said Mr. Short was found on
the road after h~ was hurt?
A. I know where he showed me.
Q. Did you walk along there the next day going to school,
the next day or two after that, going to school Y
A. After he was killed Y
Q. Yes.
A. It was several days.
Q. Who was with you Y
A. Carlton Grubbs.
Q. And did you and Carlton Grubbs look around and see
what you could find?
A. We were glancing around to see.
Q. What did you find?
,. ·-··A. Nothing until be found the glasses.
Q. What kind of glasses were they?
A. They had a wire frame and were shaped sort of like an
eg·g.
Q. Were they broken?
A. Not as I could see.
Q. Where did ~ou find those glasses Y
A. They were some distance this side of the culpage 105 ~ vert.
Q. How far were those glasses south of the Updike road?
A. I don't know exactly where the Updike road is.
Q. The one that goes up the hill to the west by the barnhow far were the glasses south of that road Y
A. I don't know exactly.
Q. Tell me about how far-did you walk it off there with us?
1

By Mr. Hundley (interposing) : We object to that line of
examination until they produce the glasses and show they are
Short's glasses.
By 1\fr. Hurt: We intend to show that.
By Mr. Light : We are going to ask those gentlemen for
the glasses. They have had them ever since and have them
now.
By the Court: Have you gentlemen seen the glasses?
By Mr. Whitehead: I haven't seen the glasses. I don't
know what they are talking about.
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Ricliard Berger.
By the Court: Why do you make the statement
page 106} they have the glasses!
By Mr. Light: I will ask the witness a question
if you will let me. This witness is going to say he gave them
to Officer Rorer, and that is my information.
Q. What did you do with the glasses 7
A. I didn't do anything with them. Carlton gave them to
some officer but I wasn't with him then.
Q. You weren't with him when he gave them to the officers 7
A. No, sir.
Q. Did you all leave the glasses there!
A. Yes, sir.
Q. Who did you report it to!
A. I didn't report it to nobody. He· reported it to the people.
Q. He did whatf
A. He reported it or his people one..

By Mr. Light: I want to make it plain to the court we want
the glasses and we understood the other side had them.
By the Court: You made a definite statement that the Com-:monwealth Attorney had them.
By Mr. Light: I will retract that statement. .
page 107 } By the Court: You said those gentlemen had
them, pointing to Mr. Whitehead and Mr. Hundley, and they say they haven't had them and haven't ·seen
them.
By Mr. Light: I would like to ask them if they have heard
anything about them.
By Mr. Hundley: I don't know anything about the glasses
he is talking about.
By Mr. Light:
Q. Richard, did you pick the glasses up and look at them!
A. No, sir, I didn't touch them.
Q. You saw them 7
A. Yes, sir.
Q. And they were about how far southBy Mr. Hundley (interposing): Your Honor, this is what
we object to, anything about the glasses we don't know anything about.
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Ross. Rorer.

By the Court : I don't s·ee the relevancy of it at this time
unless you can prove it had something to do with this case ..
Have you any witness you can prove they found Mr. Short's
glassest
By Mr. Light: That bas been my information
page 108 ~ all the time, your Honor.
By the Court: Who in this court has the information?
By Mr. Hurt: I can tell the court the relevancy of it if
you will permit me.
By Mr. Whitehead: We would like to exclude the jury if we
are going into something that can't be proved in evidence..

In Chambers.
By Mr. Hurt.: We think we can prove that those glasses:
were found about 500 feet south of the Updike road and in~
dications on the ground showed there had been a scuffle and.
Mr. Rorer went and got those glasses and carried them to
Short's sister and she positively identified them as Short's;
glasses at that time. I think she is within the courtroom. I
believe if you call Mr. Rore.r you will find out about the
glasses.
By Mr. Whitehead: They haven ''t introduced the glasses ..
That is our point. Where are the glassesf
By the Court: Bring Mr. Rorer in here, and let the record
show this is all out of the presence of. the jury.
page 109 ~

ROSS RORER,
recalled,. testifies in the absence of the jury,. as

follows:
EXA.MINAT10N..
By the Court:Q. Mr. Rorer, do you know anything about these glasses
these boys are supposed to have found t
A. Yes, sir, was a pair of glasses found about 530 feet this:
side or south of the Updike road. The Grubbs boy reported
it to me and ~e carried me up there and showed them to me~
Q. Where are they,.
A. I gave them to the sheriff. They are in the sheriff's
safe.
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Ross Rorer.
By Mr. Hurt:
Q. Mr. Rorer, did you or not identify the glasses by Mr.
Short's sister Y
A. That is what I started to testify to and they stopped me.
I taken them to Mr. Walt Simpson who married Short's sister. He said they were not Mott Short's and she said she
thought they were, but she told me later she had found Mott's
glasses and there were not his glasses.
By the Court: Doesn't that exclude all the glasses proposition 7
page 110 ~ By Mr. Light: No, sir. 1Ye have got some
witnesses to say they are his glasses.

Q. Mr. Rorer, didn't it look like there on the side of the
road they had had a scuffle?
.A.. There were dried weeds there and some of them looked
like they had been trampled down, and I have stopped there
since then and more have been trampled down that it was
before.
Q. When you first carried these glasses to Mr. Mott Short's
sister she positively identified them 1
A. She was crying and her husband said "They are not his
glasses", and she said, "I think they are because he had a
metal frame pair of glasses". He had two pair and she said
she found them in his trunk since then.
By Mr. Light: Our information is that our witnesses will
identify those glasses as Mr. Short's glasses, and that is a
question for the jury.
By Mr. Hurt: Mr. Rorer, isn't it a fact when you carried
the glasses there she did say they were his glasses, and didu 't
she take them and look at them?
A. Yes, sir, she taken them and looked at them.
page 111 ~ Q. Didn't she tell you she was positive and
knew they were Mott's glasses 1
A. She said the were Mott's glasses.
Q. Then she told you she was positive of iU
A. No, she didn't use the word ''positive", but her husband
said they were not.
By Mr. Lig-ht: We want those glasses.
By the Witness: The sheriff has them. That is w·ho I turned
them over to.
By Mr. Whitehead: It is up to them to produce their own
evidence.
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Mrs. Rosa Simpson.
By the Court: That is true but we want to get the glasses,
so see the sheriff about them.
Note: (Sheriff Overbey produces the pair of glasses after
which the examination of the witness, Rihard Berger, is resumed in the presence of the jury.)
-·
·
By Mr. Light:
Q. Richard, do these look like the glasses you saw there
on the side of. the road or not?
A. I wouldn't say for sure but I don't believe they are.
The witness stands aside.
page 112

r

MRS. ROSA SIMPSON,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Hurt:
Q. Mrs. Simpson, I believe you are a sister of Mr. Short,
aren't you?
·
A. Yes, sir.
Q. Shortly after Mr. Short was injured did Mr. Ross Rorer
come up there and bring some glasses he had found on the
side of the road and show them to you Y
By Mr. Hundley: This is not a fact. We object to that
question. Mr. Rorer did not find them.
By the Court: I think the question is proper under the
circumstances.
By Mr. Hurt:
Q. Mrs. Simpson, you heard the question. Is that correcU
A. I don't remember.
Q. You don't remember Mr. Rorer coming up there and
bringing some glasses and asking you to identify them at all?
A. Yes, sir, that is right, he brought the glasses up there.
Q. Did you or not tell Mr. Rorer when you first saw the
glasses that they did belong to your brother, Mott
page 113 r Short?
_ A. I don't remember telling him that. I don't
remember.
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Mrs. Rosa Simpson.
CROSS EXAMINATION.

By Mr. Whitehead:
Q. Did yon later find Mr. Mott Short's glasses!
A. That is right.
Q. Wbere were they f
.A. In Mott's .chest.
Q. At home?
A. Yes, sir.
Q. These are not the glasses here, are they?
A. No, sir, I have Mott's glasses right here. They were
there in his chest when I went in his room after them.
Q. Where are they now?
A. I have them right here with me. I can take ~n Qath
they are Mott's glasses.
Q. Where were they? Where did he have them?
A. In Mott's chest in his room. My brother lived with me..
Q. Was he living with you at this time?
A. Yes, sir. He had been living with me the last few years
:and they have been in his room in his chest. Here _are _his
glasses.
·
Note: (The witness produces two pair glasses.)
· page 114 }

Q. Are these his glasses?
A. Yes, sir, I will take an oath they are M-ott's
glasses, both pairs of them. I can take an ·oath they are Mott's
glasses.
•
Q. Both pairs?
A. Yes, sir, that is right.

By Mr. Hurt:
Q. Mrs. Simpson, as I understand it though, you tell the
court and jury yon did tell Mr. Rorer they were your brother's
glasses when he showed them to you!
A. I don't remember it.
The witness stands aside.

'84

Snpreme C'oul't of Appeals of Virgini~
ROSS RORER,.
recalled.
EXAMINATION..

By Mr. Hurt:
Q. Mr. Rorer, do you recall shortly after Mr. Mott Short
was injured that some boys reported to you that they had
found some glasses up there some several hundred feet south
of where Mr. Short was hurtf
A. Yes, sir, on the 26th day of January.
Q. Did yon go back rrp there where the boys told you they
saw the glasses?
A. I went and got the Grubbs boy and he can·ied me up
there and showed me the glasses and I picked them up.
Q. Where did you find the glasses with referpage 115 ~ ence to where Mr. Short's body was found Y
A. It was 530 feet, I think, from the Updike
road, south.
Q. 530 feet south of the Updike roadf
A. Yes, sir.
Q. Now, Mr. Rorer, tell the court and jury whether or not
you took those glasses to Mrs. Rosa Simpson, sister of Mr.
Mott Shortf
A. I did.
Q. Tell the court whether or not she told you at the time
they were Mott Short's glasses.
A. At the tJme she said they were.
Q. She said they were Mr. Mott Short's gfasseS'7
A. Yes, sir, and she told me later they were not.
Q. How much later1
A. Well, it was several weeks-a right good while. I
wouldn't know exactly how long it was.
Q. In other words, Mr. Rorer, when you first went up to
Mrs. Simpson's she did ten you positively that they were,
Mott Short's gfasses and then later she said they were not?
A. She said they were at the time but she was crying and
going on and I didn't question her much, and her husband
said they were not.
By Mr. Whitehead:
Q. What was T1er condition wl1en you sl1owed
page 116 ~ her the glasses after the killing?
A. She was crying· and weeping and going on
and wringing her bands.
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Ross Rorer.
Q. And later she told you she had found his glasses 1
A. Yes, sir., she came and told me.
Q. And these were not !fr, Short's glasses!
A. Those found on the side of the road she said were not
his glasses.

By Mr. Hurt:
Q. Are these the glasses you found on the side of the road?
A. Those are the ones the Grubbs boy took me up there and
showed me.
Q. The identical glasses Y
A. Yes., sir.
Q. Now, when you f onnd these glasses they were loose just
like they are now-not in a case 1
A. That is right, laying up on a weed.
Q. At the place you found these glasses did the ground
indicate there had been some trampling around thete Y
A. Some weeds were trampled down, and I have bMtl back
twice since and more weeds are mashed down now than there
were at first.
Q. Of course that would just merelv indicate that other
people had been there since these glasses were
page 117 ~ found by there being other weeds broken down.
A. I don't know. I never saw anybody there
hut I imagine so~ebody did trample them down.
By Mr. Whitehead:
.
Q. Did it snow and hail any on this Monday night after
9 :00 or 10 :00 o'clock?
A. Well, a man came to my house at 11. :00 o'clock and
wanted to see me and it was snowing then. I went out on the
porch and it was snowing hard.
Q. Who was it that came to see ~Tou at 11 :00 o'clock!
.A. Jim Moorefield.
Q. And that was at 11 :00 o'clock?
.A. Yes., sir.
The witness stands aside.
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NOEL W. GIBSON,
recalled.
DIRECT EXAMINATION.

By Mr. Hurt:
Q. Mr. Gibson, did you know Mr. Short very well?
A. Yes, sir. He was about the same kin to me as Mr. Updike is. We are both distant cousins.
Q. Did you see Mr. Mott Short the evening he was injured?
A. Yes, sir, early that evening I did.
Q. Where did you see him Y
page 118 ~ A. I seen him at Motley.
Q. Tell the court and jury whether or not he
had on glasses.
A. Yes, sir, he did. He came around and spoke to me.
Q. Would you mind examining these glasses and see if they
look like Mr. Short's g-lasses.
A. They look mig·hty like the glasses he always wore. He
staved down at Mr. Walton's about a half-mile of me and it
looks like the glasses he always '.wore.
CROSS EXAMINATION.

By Mr. Whitehead:
Q. Did they look anything like these glasses?
Note: (Hands witness pair of glasses produced by Mrs.
Simpson).

A. I don't think I have ever seen him with glasses on like
these. The ones I have alwavs seen him with was a kind of
silver rim. These seem like"' they have a little brass about
them.
Q. In other words you could tell the difference if a man
walks up the street with glasses on between that pair and
.
this pairT
A. No, sir., but he came up and talked to me that evening.
He wasn't walking up the road.
Q. You saw him in the light?
A. We were in Mr. Slaton's place of business.
page 119 ~ I was personally acquainted with Mr. Short.
Q. Did you see Mr. Updike too Y
A. Yes., sir.
Q. Were they drinking Y
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Noel W. Gibson.

A. Well, I didn ~t see them drinking nothing..
Q. You couldn't tell they were drinking?
.A. I didn't smell an): and didn't see any.
Q. You know what tune they left there?
.A. No, sir.
Q. What kin are you to Updike?
A . .A.bout the same kin to Updike that I was to Mr. Short.
Q. Second cousins 7
A. No, sir, we are somewhere around third cousins, I
imagine-distant kin.
Q. And you live right there near him?
A. I would say not over a mile or a mile and a quarter
from him.
Q. About a mile and a quarter?
A. Yes, sir, and Mr. Short has been staying there close by
too for the past several years.
Q. Were you there at Slaton's place when they had an argument there Monday night?
A. No, sir, they didn't have any argument when I was
there.
page 120 ~ Q. What time did you get there?
A. I went down to Mr. Shelton's to get him to
come up and fix an electric light for me and they was there
and I stopped and got some flashlight batteries to see how to
:fix this light and I spoke to Mr. Updike and Mr. Short both
and he came around and struck me on the back and said,
'' Excuse me, you ain't who I thought you was'', and he said,
"We are all kinfolks, it don't make any difference, does it!"
I said, ''no'', and laughed and went on.
Q. And you saw him no more after he left Slaton 's place 1
A. No, sir.
Q. What time was that?
A. I would say that was around 8 :00 to 8 :30, but not later
than 8 :30, I don't believe.
Q. That is when you left there or they left there?
A. When I left.

By Mr. Hurt: I would like for Mr. Gibson to introduce
these glasses an as exhibit with his testimony. .
By the Court: The record shows they were mtroduced.
By Mr. Hurt:
page 121

~

Q. Mr. Gibson, could you tell me where Mr.
Mott Short made his home for the past two or
three years!
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A. I don't know what place he called J1is home, but he practically stayed around thete at Charlie Walton's and Mr. Will
Walton's. One of tliem lives not over a half mite of me,- or
did at that time he ~as staying with him. He has moved
away now, and the other on~ I will say lives wtihin threequarters of a mile of me. We are both practfoally in sight
if it was not for M few woods.
Q. And he stayed there most of the tint~ in the last several years!
_
A. I don-'t know just how long it has been but I kttd'W he
has been there the past two or three years, and probably
longer than that. I just don't know.
The witness stands aside.

CARLTON GRUBBS.,
having been first duly swoti1, testifies as follows t
DIRECT EXAMINATION.
By Mr. Light:
Q; What is your iHime Y
.A.. Carlton Grubbs.
Q. Wh~re do yotl 1ive f

A. :Motley.
Q. Where do yoti go to school!
A. Gretna.
page 12~ ~ Q. Did ytlti and Berger find some gfass~s down
there on the sid~ of tlie road Y
A. Yes; sir.
Q. Do those look like the glasses you found there t
A. Yes, sir. .
Q. Whet~ did you fihd those glasses? __
A. A half a mile from where he wae killed.
Q. South ot north f
A. South.
Q. How far were those glasses south of Updike's road,
about how farf
A. I wou}d._ say a tenth of a mti~.
Q. Row did you come to find thos~ glasses?
A. We were walking to scl1ool-thc bus left us, and Richard
Be:r;ger came alon.P. and he asked me if I would.walk with Mm
ahd I said I would and we walked on. We ditln't know exactly where h~ was killed anti w~ Were jtlst walking along
looking down and I seen these glasses.
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Carlton Grubbs.

Q. What did you do with them?
A. Laid them back.
Q. What did you do with them later Y
A. The next morning Mr. Rorer came out and I went with
him up there and showed him where they were and he got
them.
Q. The next morning Officer Rorer came along and you
pointed them out to him and he took them and
page 123 } tried to find the owner?
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Hundley:
Q. You say you live at Motley 1
A. Yes, sir.
Q. And where does Richard live f
A. At Hurt.
Q. And both of you go to school at Gretna 7
A. Yes, sir.
Q. And you usually go to school on the school ,bust
A. Yes, sir.
Q. And go on the same bus and .come hack on the same bus?
A. Yes, sir.
Q. And that was the way you found those g'lasses .on the
26th of January, ten days after the man was killed?
A. I don't know whether it was ten days or not.
Q. What -day was it?
A. It was on Friday.
·Q.· Did you ·find them in .the morning or af,ternoon?
A. Morning.
Q. Where ,did you get with Berger 7
A. I got with him at the Wayside.
Q. The Wayside is north of Motl~y, isn't iM
A. Yes, sir.
page 124 '} -Q. And Berger lived at Hurt 7
A. Yes, sir.
·Q•.How did he get to Wayside f
A. Walked.
Q. Walked from Hurt down to Wrayside'l
A. Yes, sir..
Q. And you live between Wayside and Motley?
A. I live down ,behind W ay,side.
Q. And you got with him and started walking from there
to Gretnaf
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Carlton Grubbs.
A. Yes, sir.
Q. And in walking you passed along the side of the road Y
A. Yes, sir.
Q. Did you know where Mr. Short had been killed Y
A. No, sir.
Q. You didn't know where he had been killed f
A. No, sir.
Q. Did yon know where the road turned off to go to Mr.
Updike's houseY
A. Yes, sir.
Q. Had you ever been up there T
A. Yes, sir.
Q. How long since you have been up to Mr. Updike's
house!
page 125 } A. I haven't been to his house but I have been
up that road.
Q. And then you continued on by this road and found these
glasses!
A. Yes, sir.
Q. Just saw them laying over in the weeds Y
A. Yes, sir.
Q. You looked at them Y
A. Yes, sir, and laid them back.
Q. Then you continued to walk on to school Y
A. Yes, sir.
Q. Did you walk all the way to Gretna Y
A. Yes, sir.
Q. Who did you report the fact you found these glasses
toY
A. I told my mother and she told my uncle and he told Mr.
Rorer.
Q~ You told your mother and she told your uncle~
A. Yes, sir.
Q. And he told Mr. Rorer¥
.
A. Yes, sir.
Q. And that was after you got back from school that night?
A. Yes, sir.
Q. And then did Mr. Rorer come and get you a~d go to see
the glasses Y
page 126 } A. Yes, sir.
Q. And that is all you know about iti
A. Yes., sir.
Q. Did you have a letter from Mr. Light last weekY
A. Yes., sir, had two letters.
Q. Would you mind telling what those letters were!
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Jolin Loving.
A. One was a summons and the other one w.as-I don't
know what the other one was.
Q. Did it tell you not to say anything about these glasses 1
A. Yes, sir.
Q. Told you not to say .anything ab9ut iU
A. Yes, sir.
Q. Didn't want anybody to know anything about itY
A. Yes, sir.
Q. Do you know how Mr. Light came to know you found
these glasses T
.A. No, sir.
Q. Had you seen these glasses before that day?
A. No, sir.

The witness stands aside.
page 127 }

JOHN LOVING,
having been first duly sworn, testifies a_s follows:
DIRECT EXAMINATION.

By Mr. Light:
Q.. Mr. Loving, where do you live?
A. Lynchburg.
Q. Were you out at Sycamore on the night of January 15th!
.A. Yes, sir.
Q. Did you go back to Lynchburg that night 1
A. I did.
Q. I wish you would tell just why you went back that night
and if you saw a man standing on the side of the road or not,
and tell where that was .
.A. Well, Mr. Allen, my brother-in-law, was moving from
West Virginia out in the country there at Sycamore and we
came down to see about a team to meet the truck over at
Sycamore and carry the furniture over to his house. The .
roads were so bad we couldn't get the truck over there, and
we went over to his brother who lives about a mile or mile
and a half of Sycamore and we left the car at SycamoreBy the Court: There is no necessity of going into all of
that.
By Mr. Light:
Q. Then you came back to your car and got in your car and
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John Loving.

page 128 ~

went back to Lynchburg f
A. We did.
Q. What time were you going bnck to Lynch-

burgY
A. It was between 10 ~30 and quarter past 11 :00.
Q. Just north of Gibson's sawmill out there did you all
see a man standing on the side of the road t
A. We did.
Q. Describ~ him.
A. A man was standing on the right-hand side of the road
going north. He was-I don't know-five or six .feet f.rom
the highway, ·and he was standing with his back to the north ..
He wasn't facing the highway like this. He was looking down
the road this way, looking south. He had on a light overcoat
and something black on his head. I couldn't tell whether it
was a hat or a cap, and he was standing in a sort of a droopy
position:.
Q. What si~ ttran wns hef
A. He was a man, I would say, around five toot, ten inches,.
as well as I could tell. Ile W'-8.s ,sort ot drooped. It was snowing as hard as it could fall, flakes as big· as tl1e pahn of your
hand.
Q. What time was that!
A. Between 10 :30 and quarter past 11 :00.
IQ. Did you m~et any big trl'lclts betwee-n the~ and Lynehburgt
.
A.. We met 't\V-0 big vans, ;extrnordiiutry big
page 129 ~ vans, at Hurt, and they were coming &Mttb, <>,ne
right behi.M the ~ther."
Q. Driving fast or ·slow!
A. They were driving _ple~ty fast bMa-use I know when
they p-assed the car I ·was dritring the car almost w.aved like
that. (The witness waves his ha'ttd)

CROSS EXA.l\UNA:'l"ION.
By Mr. Whitene·ad:
Q. :Mr. JJ~ving, yon ·gay yon live in Lynch\burg\'
A. Yes, sir.
Q. What is your occupation q
A. At that time I was working at the paper mill.
Q. Whereabouts Y
A. Lynchburg, at Meade's.
CQ. Yott EJay ·yau ·were over this wtty ·around be.tween l{hOO
and 11 :00 o'clock that night!
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John Lov-ing.
A. I was going back between 10 :00 and 11 :00.
Q. vVbat were you doing over here at that time of night?
A. Mr. Ellis, my brother-in-law, was moving from \Vest
Virginia out here in the country out from Sycamore about a
mile or mile and a half and the truck came into town about
6 :00 o'clock that was moving him and they stayed over that
night in town., the truck did, so we came out here to see Mr.
Ellis' brother about getting some teams to meet
page 130 ~ the truck over at Sycamore on Tuesday morning
·
-this was Monday nig·ht-and we didn't leave
Lynchburg until quarter to eight coming; over here. Then we
left the car at Sycamore and walked over to Mr. Ellis'
brother's and then back to the car.
Q. Did you see that man you are talking about between
Motleys and Sycamore or Motl~y's and Hurt f
A. Seen him between Motlev and Svcamore.
Q. vVas it one man, two men or three men t
A. One man.
Q. Wasn't any other man with him-just one man by himself?
A. One man by himself.
Q. And he was standing still 1
A. Standing still.
Q. Going from here to Lynchburg was it on the right or
left-hand side of the road?
A. On the rig·ht-hand side.
Q. The right-hand side going to Lynchburg!
A. Yes, sir.
Q. Are you sure it wasn't one or two men with him 1
A. Yes, sir.
Q. You don't know who it was?
A. No, sir.
Q. Who did you first talk to about t11is?
A. I didn't talk to anvbodv.
page 131 ~ Q. How did Mr. Light fincl out about it!
A. We came down on Tuesday morning. I
drove the car over to Sycamore for Mr. Ellis. He don't like
to drive when there is snow on the highway and I drove the
car over there for him. \Ve got over to Sycamore about
quarter past nine and was some three or four men there with
teams to move Mr. Ellis and they were talking about a man
being found over on the road in the ditch unconscious and
carried him to Lynchburg to a hospital. Mr. Ellis and myself
spoke up and said ''"\\Te bet it's the same man we seen last
night.''
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Robert Ellis.
Q. And that is the first person you told about it?
, A. I didn't tell any one person. It was some five or six
of them there and I don't know who anv of them were ne
more than Mr. Ellis' brother.
.,

The witness stands aside.
ROBERT ELLIS,
having been :fii~st duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. Light:
Q. Did you lately move in here from West Virginia?
A. Yes, sir, we moved the 15th of January.
Q. Do you have .a brother living over here who owns a
farm just west of Sycamore!
A. Yes, sir.
page 132 ~ Q. Do you now live with him f
A. No, sir. I live on the same farm he lives on.
Q. Did you go back to Lynchburg the night of J a.nuary
15th, 19451
A. Yes, sir.
Q. Who was in the car with you?
A. John Loving.
.
Q. Going north tow a rd Lynchburg after you left Sycamore
and passed a sawmill did you see a man standing on the side
of the road?
A. Yes, sir.
Q. State the particulars of it, please.
A. He was standing on the side of the road. It was snowing very hard and he was standing on the side of the road
and was facing south. The snow was coming from the north
and he was facing this way, or south, and he was sort of in a
·
crouched position when we passed him.
Q. You don't know where the man's body was found. do
you?
A. No, sir, I don't know anything about that.
Q. Describe how the man was dressed.
· A. He had on a light overcoat and some.thing dark on his
head-I don't know whether it was a cap or a hat.
Q. A medium size man or not?
A. Yes, sir, I figured he was what you would call an average man.
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Robert Ellis.
page 133}

Q.. You all were goin,g to Lynchbur.g7
A. Yes, sir.
Q. Did you meet any trucks on the road between there and
Lynchburg?
.
A. Yes, sir, we rp.et-I don't know how many we met, maybe three or four of these big moving vans coming this way.
Q. Do you remember any two you met, the first two that
you met after you went on toward Lynchburg! Do you remember about where you met them or not Y
A. I really don't know. It seems to me the best I remember we met them between Sycamore and Altavista, two of
them.
Q. Were they driving fast or slow Y
A. Pretty fast.

CROSS EXAMINATION.
By Mr. Hundley:
Q. Mr. Ellis, you have been living in West Virginia!
A. Yes, sir.
Q. For a number of years¥
A. Forty-five years.
Q. And how often have you come back to this section Y
A. Oh, about once a year.
Q. You ever live up in Motley and Sycamore section before
this time?
A. No., sir. I owned a farm over there for a ,
page 134 } long time but never did liYe there.
Q. And you got in the car between 10 :00 and
11 :00 o'clock the night of the 15th with Mr. Loving T
A. Yes, sir.
Q. Was anybody else with you Y
A. Mr. Loving and bis son.
Q. You got in the car at Sycamore and started back to
Lynchburg?
A. Yes, sir.
,Q. And it was snowing pretty hard, was it T
A. Yes, sir.
Q. And somewhere on that road you saw a man standing
on the side of the road Y
A. Yes, sir.
Q. Standing on the right-band side of the road 7
A. Yes, sir.
Q. Off of the hard surface f
A. Yes, sir.
Q. Facing south-you were meeting him Y
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Robert Ellis.
A. Yes·, sir. He was just off the ha1·d surface ..
Q. You didn't see his face¥
A. No, sir, I couldn't tell about his face. He was in a kind
of a stoop.
Q. And it was sn.owing hard and you conldn 't tell the color
of his coat!
A. Yes, sir, I could tell he had on a light overcoat.
·Q. Was tbe ground covered with snow!
page 135 ~ A. Just about.
Q. You know where Motley ist
A. Yes, sir.
Q.. And you know where Hurt is!
A. Yes, sir ..
Q. Did you see Gibson's sawmill that nightf
A. I don't know whether I saw Gibson's sawmill or not,.
but I am very well acquainted with the road from Sycamore
to Altavista.
Q. What was it to attract your attention to tell you exactly whereabouts on the 1·oad yon saw the man!
A.. I didn't say he was in a certain place. I said he wassomewhere between Sycamore and Motley.
Q. But you wouldn :t tell this jury any particular place you
saw him there?
A . No, sir.
Q. You weren't interested in that?
• A. No. I didn't give tlle man much consideration anyway
in passing ..
Q. As a matter of fact you had a bard time keeping snow
off the windshield about the time you passed this man and
you tell the court yon don't know where you saw him.
A. Not the exact place but between Sycamore and :1\Iotley.
Q. You couldn't tell whether the man was white
page 136 ~ or black, could you!
A. He was white ..
Q. You couldn't see his face °l
A. Yes, I could.
Q. You conldn 't tell wbat kind of hat he had on.
A. He had on a black cap or something anotl1er.. He had
something black on his head.
Q. Was he walking or standing· still 1
A. Standing stm.
Q. And the snow was coming from the north t
A. Yes~ sir.
The witness stands aside..
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Paul P.ickeral.

J. s. AD.A.1''.fS,
having been first duly sworn, testifies as follows:
I

DIRECT EXAMINATION.
By Mr. Hurt-:
Q. This is Mr. Jack Adams, isn't it t
A. Yes., sir.
·Q. Mr. Adams, how long have you lived in this ,county Y
A. A.bout fo.rty yea,rs.
Q. .Are you acquainted with l\fr. Alexander Updike!
A. Yes, sir.
p~ge 137 ~
Q. Row long have you known h!-fil 1
A. -Oh,, a number .of years, possibly ten, twelve
or :fifteen years.
Q. Are you any kin to Mr. Updiket
A. No relation.
(e. Mr. Adams, tell ihe ceurt and jury whether or .not you
know :the :general -reputation .of M:r. Updike in his neighbor:'"
hood for truth and veracitr 7
A. I .think so, yes, .sir.
Q. Is it good er baq. f

A. It is good.
By Mr. Hundley: As I understand, you are -j.ust putting
his reputation in issue a-s to fa.-uth and veracity7
By Mr. Hurt: Yes, sir.
By the ,Court.: Re ,has .answered .that question once, Mr.
Hundley.

The witness ,stands .aside.
:page 138

~

PAUL PJCKERAL,
having ,been first duly -sworn, testifies as ·follow.s :
-DIRECT EXA.l\IINATION.

By Mr. Hurt:
Q. Is this Mr. Paul Pickeral 1
Q. Mr. Pickeral, where do _you live1
A. Sycamore.
Q. Are you acquainted with :M:r..Alexander Updike!
A. Yes, sir.
Q. How Jong have you.kno:wn hlm?
A. Well, 1 will . say around twenty years.
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Pa1.tl Pickeral.
Q. Are you any kin to him Y
A. No, sir.
Q. Mr. Pickeral, do you recall the nig·ht that Mott Short
was injured down here on the side of the road on January
15th?
A. Well, the night that that happened I went to the show
in Altavista and came back up to my sister's., she lives just
beyond where the accident happened, I will say approximately 350 yards north of that. I spent the night there and
a few minutes after I got up that morning I saw the ambulance pass there and my sister came in from work a few minutes after eight that morning and I was going· to ride with
the guy that she rode with, up to Sycamore, and I hurried
down the road and some man was laying in the
page 139 ~ road. vV e drove up and stopped.
Q. When you say you drove up you mean you
drove up to where the man was-where Mr. Short was f
A. Yes, sir, but they had removed him then, and Mr. Ross
Rorer was up there and I asked him what happened and he
said, "It seems like a truck hit him."
Q. Just one minute-you can't tell what anybody told you.
I will ask you a question and let you answer it. As I understand it, Mr. Pickeral, ypu went up to where Mr. Short's body
was laying.
A. Yes, sir.
Q. And did you g·et out and look around there?
A. Yes, sir.
Q. Tell the court and jury whether you observed any
tracks on the highway that would indicate that a truck had
swerved out of the road there close to where his body was.
A. Yes, sir, he showed me a track--it seemed like a truck
track-and you could see just a track there where it didn't
look like the brake was put on tight enough to slide the
wheels but it did make a print in the road just above where
it seemed like this guy had hit the ground and was knocked
probably as far as from here to you-scoured right along·
the hard surface. He was laying with his head down the hill.
The print of the man was laying there in the
page 140 ~ leaves in the ditch.
Q. The print of the man was laying there on
the side of the road and the marks on the highway were
plainly visible, were they?
A. Yes, sir.
Q. What time of morning was that, Mr. Pickeral f
A. I imagine it was around twenty or twenty-five minutes
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Paul Pickeral.
after eight because she gets off from work .at eight o'clock
and they just stopped there long enough to pick me up and
drove up there.
CROSS EXAMINATION..

:By Mr. Hundley:
Q. You are a brother to Mrs. James and live right there in
the houseY
A. Yes, sir..
Q. You remember the time yon got in that night 7
A. Yes., sir, it was, I imagine, around quarter after eleven.
Q. Did you hear a shot that night?
A. Yes, sir, I heard some kind of a shot go off but I couldn't
-say whether it was a shotgun or a pistol or backfire of a car
-0r truck or a torpedo on the railroad-still it wasn't any
trains and I didn't see any cars at that time.
Q. You didn't see any cars or trucks on the road at that
time and it attracted the attention of Mrs.. James,
page 141 } did it notY
A. Yes, sir, and we said something about it.
Q. That was immediately after you got inf
A. Yes, sir.
Q. How was the weather when you crune in? Was it .snowing?
A. Yes, sir, snowing pretty hard.

RE-DIRECT EXAMINATION.
By Mr. Hurt:
Q. Mr. Pickeral, tell the court and jury whether or not
there were any officers present there who pointed o:a.t to you
on the road the marks there Y
A. Yes, sir, Mr. Ross Rorer remarkedQ. (interposing) You can't tell what he said bnt he did
point them out to you on the road?
A. Yes, sir.
'The witness stands aside.

too

Supreme Court of Appeais of Virginia
GEORGE BOWLING~
having b~en first duly sworn, testifies as follows-:
DIRECT EXAMINATION..

By Mr. Light:.
Q. Is your name George Bowlingt
A. Yes, sir.
Q. Y'ou know Mr. Roger Wilkes 1
A. Ye~ sir, I know him.
page 142} Q. About how long have you know bimf
A. I have been knowing him about six or seven
·or maybe eight yeaTs ..
Q. Do_you know his repntafion in that neig~borhood where
he lives for truth and "VeracltyY
By the 'Court:
veracity ..

His general Teputation for truth and

.By Mr. Light!
Q. Do you know itf
!A. Well, I haV'e 11:reen ·over to 'his -section in Bedford several
times and I have been kn.0wing him and he stayed in :a sawmill shanty up the_re batching.
·Q. I a:m ·not asking· yan ,that n<YW. I ask yon if you know
his general reputation for truth and veracity ..
A. I reckon I know most ·of it..
Q.. Is it good or- bad..
A. It is bad.
CROSS EXAMINATION.

By Mr. Whitefh'ead:
Q. Why do you say Wilkes' ·reputation is bad .for rtrutb
and veracity f
A. We11, !from the it:rade ··he had ·np there .it ·ccmkln 't be good.
Q. His trade-did he eveT tell -yon a falsehood! .Did 1he:
ever tell you a story f
1
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By the Court : l\f r. 'Whiteheacl, is :thnt tne way
to test a man's general reputation f

By Mr. vVhi tehead : No, sir, bnt he said "his:
trade"'. I didn't know what that had to do with his truth
and veracity.
By the ·witness: His occupation then. He was kind of
bootlegging on that mountain.
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Henry Mayhew.

Q.
badY
A.
Q.
A.
Q.
from

A.
Q.
A.
Q.
A.

That is the reason you say his truth and veracity is
That is one reason.

He hauled you sev,era] loads of liquor, didn't he?
No, sir, I never did buy any from him.
You never would buy from him. Why didn't you buy
him?
Well, I never did handle any.
You never handled any?
No.
Why did they catch you with liquor up theref
They never caught me with whiskey.

By the Court: That is not proper cross examination.
The witness stands aside.
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HENRY :M:AYHKW,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION..

Bv Mr. Hurt:
.
..Q. Mr. Mayhew, do you know l\fr. Alexander Updike?
A. Yes, sir.
Q. How long have you known him~,
A. Between ten and twelve years.
Q. .Are you any kin to him?
A. No, sir.
Q. Do you know his general reputation for truth and veracity in that neig·hborhood in which he lives f
A. His Teputation is good so far as I know.. I have always
found him that way. He is a mighty -good neighbor.
Q. What I am trying· to get at, !fr. i\fa.yhew~ is this: The
law doesn't allow you to state what you think o!f him personally but do you bow his ·gJelileral reputation that be bears
in that neighborhood f Is he regarded in the neig·hborhood
as a truthful man 7
A. Yes, sir, he is.
(No cross examination.~
The witness stmcils asfole.

By Mr. Hurt: We rest, your Honor, please.
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REBUTTAL EVIDENCE FOR THE COMMONWEALTH.

MORGAN BROOMFIELD,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Hundley:
Q. You live near Motley?
A. Three miles west of :Motley.
Q. I believe this Rodger Wilkes who testified hereBy Mr. Hurt: (interposing) We object to that. Let Mr.
Hundley ask the witness a question and let the witness answer it.
By Mr. Hundley:
Q. Do you know Rodger "Wilkes Y
A. Yes, sir.
Q. Where does he live Y
A. He has been living with me.
Q. How long have you known him?
A. I have known him for four or five years.
Q. When he lived with you bow did he work, part-crop,
hired hand, or how Y
A. Started with me with part crop.
Q. Where did he sleep!
A. Slept upstairs in a room in my house.
Q. Have you any boys in your home f
A. Yes~ sir.
Q. Do you know Wilkes' g·eneral reputation for
page 146 ~ truth and veracity by the people who know him f
A. Yes, sir.
Q. Is it good or bad Y
A. Good.
Q. You know his general reputation for being a peaceful,
law-abiding citizen Y
A. It is good.
·
Q. How long have you known Mr. Updike!
A. I have been knowing him practically all my life.
Q. How far do you live from him t
A. I live about a mile and a half.
Q. Do you lmow his general reputation int.bat community
for truth and veracity?
A. Yes, sir.

Alexander Updike v. Commonwealth of Virginia.

103

iJ1 organ Broom,field.

Q. Is it good or bad f
A. W eli he is truthful, the truthful part. I guess he is
honest.
CROSS EXA.MINATION..

Dy Mr. Hurt:
.
Q. Mr. Broomfield, you say you have known Wilkes several
years¥
A. Yes, sir, four or five years.
Q. And you say he has a good reputation for both truth
and veracity?
A. Yes, sir.
Q. And you say he also has a reputation for being a peaceful law-abiding citizen Y
page 147 } A. Yes, sir.
Q. How many times has Wilkes been up before
court?
·
A. Been up there one time in my knowing.
Q. Don't you know that he was up once three or four years
ago, down in the Trial Justice's Court?
A. No, sir, I don't know nothing about that.
Q. Wasn't you the complaining witness yourself? Didn't
you have Wilkes up here once four or five years agof
A. No, sir.
Q. Who did have him up?
A. My boys got in some trouble one time.
Q. That is rig·ht, and weren't you the complaining witness
against Mr. Wilkes yourself Y
A. No, sir.
Q. What part did you take in that trial?
A. Wilkes was with my boys when they got into th~ fight.
Q. And Wilkes was fined in there for carrying a cO.li.3ealed
weapon four or five years ag·o, wasn't he Y
A. No, sir, it wasn't four or five years ago. It was a year
or year and a half ago.
Q. You, of course, knew that., didn't you Y
A. Knew whatf
Q. That he was fined two or three years ago
page 148 ~ for carrying a concealed weapon, fighting or
something¥
A. I knew he was in that trouble, yes, sir.
Q. And you also knew he was up for having a concealed
weapon in ·the last few weeks, didn't you?
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A. I heard they taken one off of him when they arrested

him.

Q. Did you give any weight to either one of those things
when you testified here¥
A.. Did I give any weighU
Q. Do you think the fact that this' man has been up before
court several times makes any difference about his reputation abeut being a truthful and law abiding citizen t
A. I would consider he was ..
Q. You still tell the court and jury you know of those cases:
that he has been up but you still tell the court and jury he
had a good reputation for being a law abiding citizen t ·
A.. Yes, sir.
Q. So you don't think that makes any difference Y
A. I say he has been in trouble one time in my knowing.
Q. You named two times yourself. You said you hearcl
about this other time a few weeks ago.
A. Yes, I heard about that. I don't know a thing in the
world about that, Mr. Hurt..
page 149 ~ Q. How many times has Wilkes. been sent to
jail to your personal knowledge t
.A. Just this ·one time when they found that gun on him in
this trouble is all I know anything about.
Q. You tell the court and jury he has a good general replllta. tion in that neighborhood. Are you undertaking to give what
you think about it or what the neighbors g·en.erally think
about iU
A. Well, I can't tell nothing, only what I know :about it.
Q. That is what I thought, so what you mean. to do is to,
tell the jury that you think he is truthful t
A. Yes, sir.
·Q. You don't mean to tell the court :and jury that y-0u think
his general reputation in the community is good.
A. As far as I know.
Q. Have y-ou ·ev-er heard it diseussed in the neighborhood
or not?
A. Not so much, no, sir.
Q. Ever heard it discussed any T
A. Well., I have heard some people speak good of him.
Q. And yon have heard some speak bad of him, hava 't
you?
A.. Well, no, sfr, not as I know .of. I -ain't hear.d nobody
say nothing against him ..
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.Morgan, Broomfield.
Q. Mr. Wilkes stayed tl1ere at your house from
Monday night until Thursday, didn't he, after
this trouble took place?
A. Well, he stayed there a nig·ht or two. I don't know
when this happened. It was on a Monday night, wasn't it?
Q. Yes.
A. Well, be stayed there until Mr. Leftwich arrested him.
Q. And did he ever say anything to you about who did it°/
A. No, sir.
Q. And were you there present when the officers came up
to arrest him¥
A. No, sir.
Q. Had Mr. Wilkes denied to you that he lmew anything
about it¥
A. No, sir. He hadn't said anything to me concerning the
murder.
page 150 }

RE-DIRECT EXAMINATION.
By Mr. Hundley:

Q. What time did Wilkes get into your house that night¥
A. Around 11 :00 o'clock.
Q. Were you awake Y
A. Yes, sir.
pag·e 151}

RE-CROSS EXAMINATION.

By Mr. Hurt:
·Q. Does Wilkes drink, Mr. Broomfield?
A. Yes, sir, I 1hink he takes a drink.
Q. Does he get tight very much 1 How many times has he
been tight this year f
By the Court: I think that is going too far.

Bv M:r. Hurt:
·Q. Does he have the reputation of trading in whiskey?
A. Not as !·know of.
By Mr. Whitehead: I object to that. Suppose we asked
that about Updike. Give us that privilege if you want to go
into that.
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Tom Adams.
By the Court: They haven't put that in issue, Mr. Whitehead.
The witness stands aside.
TOM ADAMS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
Bv Mr. Hundley:
·Q. You are Tom Adams and live near Motley!
A. Yes, sir.
Q. I believe you are related to Mr. Updike by
page 152 ~ marriage.
Q. And live within sight of his house?
A. Yes, sir.
Q. You have lived within sight of his houseBy Mr. Hurt: (interposing) Your Honor, I hate to keep on
objecting to that.
By the Court: It is true that every question he has asked
is a leading question but they are perfectly harmless. There
is no denial about tl1at fact, is it?
By Mr. Hurt: I 'hate to object every minute.
By the Court: The objection is good and will be sustained
as soon as he asks some controversial question.
By Mr. Hundley: I just want to get him to the scene.
By the Court: You have gotten him there.
Bv Mr. Hundley:
'Q. You have ·known Mr. Updike for 40 years or moreY
A. Yes, sir, I have known him around 40 years.
Q. How long have you lived within sight of his house Y
A. I would say around 20 years.
Q. Do you know his g·eneral reputation in that
page 153 ~ community among the people who associate with
him and live with him and have known him for.
truth and veracity, whether it is good or bad?
Bv the Court:
·Q. Answer one question at a time. First, do you know his
general reputation for truth and veracity!
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Alexander Updike.

A. Yes, sir, Mr. Updike is truthful as fax as I know.
The witness stands aside.
Bv Mr. Whitehead: We rest.
By Mr. Hurt: I want to ask Mr. Updike one question.
ALEXANDER UPDIKE,
recalled, and testifies as follows :

EXAMINATION.
J3v Mr. Hurt:
.. Q. Mr. Updike, did Mr. Short wear glasses or not 2
A. Yes, sir, he had on glasse~ that evening when I first met
up with him.
.
Q. Would you mind examining this pair of glasses and tell
the court and jury if they look like the same glasses that he
had onY
A. If they ain't his they are exactly like the ones he had
,on that evening. I can't prove they were the ones bnt they
look exactly like them. ·
·
·
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By Mr. Hundley:
·
Q. Mr. Updike, you never saw these glasses
until you saw them on Mr. Short that night Y
A. I don't know as I have ever seen them but I have seen
some just like them.
Q. And he had them on that nightT
A. Yes, sir.
Q. Is that the only place you ever saw; them Y
A. Yes, sir, he bad them on that evening when I :first got
up with him. I guess he had them on when he left me.
Q. Did you have any glasses like those at your houseY
A. No, sir.
Q. Never had any in your house like that T
A. No, sir.
Q. Nobody at your house wears g-lasses like thatY
A. I wear some but not like that.
Q. Your wife and children don't wear them Y
A. No, sir.
Q. You wouldn't have occasion to have any like that on the
mantle in vour house?
A. No, sir.
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Holland Thomas ..
Q. Now,. Mr.. Updike, when you were arrested didn't the officers question you whether you had a gun the night you were
out with Short Y
A. Yes,. sir.
page 155 ~ Q. What did you tell themf
A. I told them I didn't have any. I told them
I had a gun but didn't have it with me.
Q. Did you tell them whether you had a gun at home or
not?
·
A. Yes, si:r.
Q. You told them yon had a gun at home °l
A. Yes, sir.
Q. You are positive of that f
A. Yes, sir.
Q. Which officer did you t~Il that to f
A. I told it to Sheriff and Mr. Thomas.
Q. That yon had a-gnnt
A. That I had one at home.

Bv the Court: I think he testified to that this morning.
the Witness: I had a gun all right but I didnrt have it
with me that nig-ht.

By

The witness stands aside.
HOLLAND THOMAS,
having been first duly sworn, testifies as ioliows :
DIRECT EXAMINATION.
Bv Mr. Whitehead:
·Q. Mr. Thomas, did you search Mr. Updike 1s house several
clays after the killing?
page 156 ~ A. It was on the 19th.
Q. Did you find any glasses r
A. Yes, sir.
Q. ·where did you find them?
A. Settin~ up on the mantlepiece in the living room of Mr.
Unrlilrn's house.
·o. Do these look like the glasses you foundf
A. They look exactly like the glasses I found, with dirt on
tbem here, and setting up in that position. One of l\fr. Undike's son$ wn~ therP and I n~keil Mm who wore Q:lasses like
that and he said I1e didn't know anything about those g:Iasse!:t~
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Sheriff Arch Overbey.

By Mr. Hurt: Just a minute. Don't tell what somebody
told you.
.
By the Court: Gentlemen of the jury, disregard what the
witness said Mr. Updike's son told him.
Bv Mr. Whitehead:
"Q. Did you leave the glasses there or take them out V
A. I left them laying on the mantlepiece.
Q. And these look like those?
A. Yes, sir, and dirt on them exactly like those.
Q. Did you get the gun out of Mr. Updike's house¥
A. Mr. Leftwieh got the gun. Mr. Leftwich, Mr. Rorer
and myself went there with a search warrant on the 19th.
The witness stands aside.
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SHERIFF ARCH OVERBEY.
being first duly sworn, testifies as follows:
DIRECT EXAMINATION.

Bv Mr. Whitehead:
·Q. Are you Sheriff Overbey 7
A. Yes, sir.
Q. Were you present when Rodger "Wilkes made a statement in this case in the presence of Mr. Updike and other officers several weeks ago f
A. Yes, sir.
Q. After he made the statement did Mr. Updike ask you
what must he sav about it 1
A. Not aftenvards. It was before.
Q. All right, tell the court and jury what he did say.
A. Well, I arrested Mr. Updike with Mr. Thomas and J\fr.
Leftwich down in a restaurant in Gretna and brought him
to Chatham in the Sheriff's office and I talked to J\fr. Updflrn and they were talking to Wilkes, and they knocked on
the door and said they had finished with Wilkes and he wa~
ready to talk. and I went in and heard what he had to say.
I left Mr. Shelton in the Sheriff's office with Mr. Updike and
came hack and I told Mr. Updike it looked mighty bad for
him: that this bov said he Imel killed thi~ mnn and if he had
anything· to say tiiat he had better say it if he wanted to makP
a statement. He was nervous and he had been drinking ancl
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Alexander Updike.
he asked me what must he say. I told him I didn't
know, he better see a lawyer.
Q. He didn't deny it?
A. Yes, sir, he denied it. He came on in that jury room
there and heard the statement and we asked him again in
the presence of all three officers if he had anything to say
and he denied it in the presence of Wilkes.
Q. Was that before he asked you what to say or afterwards?
A. It was after.wards.
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CROSS EXAMINATION.
Bv Mr. Hurt:
·Q. :Mr. Overbey, how long have you known Mr. Updike?
A. I have known him ever since I have been Sheriff, ten or
fifteen years.
Q. You travel around a good deal in that section of the
county, don't you f
A. Yes, sir.
Q. Do you know his general reputation for truth and veracity!
A. I think I do.
Q. Is it good or bad?
A. It is good.
The witness stands aside.
By Mr. Whitehead: vVe rest.
By Mr. Hurt: I have one more question I warit to ask Mr.
Updike.
page 159
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ALEX.ANDER UPDIKE, recalled.
EXAMINATION.

Bv Mr. Hurt:
·Q. Mr. Updike, Mr. Thomas testified here a moment ago
that he came there and searched your house and found some
glasses and testified that they looked like these glasses here.
I want you to tell the court and jury if they were those
glasses.
A. No, sir, they were not. Them was my wife's glasses
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.Alexander- Updike.

on the shelf and he picked them up and asked one of my
sonsQ. You can't tell what your son said. Anyhow, the glasses
were your wife's glasses. Does she wear glasses?
A. No, sir, she doesu 't wear them but my sister gave them
to her and she couldn't wear them. They didn't suit her
eyes.
Q. She does have glasses there at home f
A. Yes, sir.
Q. And you tell the court and jury though that they were
not those €,:lasses there Y
A. No, su-, they was not them.
CROSS EXAMINATION.

By Mr. Hundley:
Q. Awhile ago you said you didn't have any glasses in
your home.
A. They are my wife's glasses. I haven't got any myself.
page 160 ~ Q. Didn't you say you didn't have any glasses
in your home Y
A. My wife's glasses were laying there on the shelf, one
pair.
The witness stands aside.
By Mr. Hurt: We rest.
End of all testimony.
IN CHAMBERS.
By Mr. Hurt: Your Honor please, we want to renew our
motion to strike the evidence and direct a verdict..for the defendant on the ground that there is no evidence in the record
from which to base a verdict of guilty on.
Bv the Court : The motion will have to be overruled. If
the jury believes the evidnece of this witness Wilkes they can
convict this man. If they don't believe Wilkes they should
acouit him. That is the sole issue in the case.
By Mr. Hurt: We note an exception.
By .the Court: (After informal discussion of instructions)
I understand there is no objection to the instructions offered
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by the Commonwealth and there is no objection to the instructions offered by the defendant.
Note: (By agreement of counsel arguments are limited to
forty minutes to the side.}
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State of Vh-ginia,
County of Pittsylvania, to-wit:

I, W. E. Allen, a Notary Public, for the State. and Col:lllty
aforesaid, do hereby certify that A. H. Overbey, after having
been duly sworn 1 personally appeared before me and made
oath as foll~ws:

1st: That he is at present Sheriff of Pittsylvania County,.
Virginia, and has been for the past thirteen years.
2nd: In the case of Commonwealth v. Alexander Updike,.
t~ied at the March Term, 1945, of the Circuit Court of Pittsylvania County, Virginia, the witness- Ross Rorer testified that
he found a stick in some honeysuckle near where the body
of Mott Short wae:· found and that said stick was delivered to
this affi.ant as Sheriff and this affi.ant in turn gave the stick
to Officer Taylor Webb for the purpfJse of sending the same·
to the FBI in Washington to have a chemical analysis of the
same to determine whether or not there was human blood on
said stick, and tbat the information received by this affi.ant
was that said stick was chemically analyzed and found to contain no trace of human blood on the same.

A. H. OVERBEY,
Sheriff of Pittsylvania Collllty, Virginia.
State of Virginia,
County of Pittsylvania, to-wit:
Sworn to and subscribed before me this the 25th day of
April, 1945, by A. H~ Overbey ..

W. E. ALLEN,
Notary Public..
My Commission expires 2/28/47.
page 162 } Virginia:
At a Circuit Court contfnued and held for the County of
Pittsylvania, at the Courthouse: thereof, on Thursday, the
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25th day. of April, in the year of our Lord, one thousand nine
hundred and forty-five.
Commonwealth of Virginia

v.

Alexander Updike.
ORDER.
This day ·came the Attorney for the Commonwealth and the
defendant, Alexa11der Updike, by Counsel, and the defendant,
·through Counsel1 moved the Court to set aside the verdict of
the Jury enterect on the 21st day of March, 1945, and grant
him a new trial on the grounds that the verdict of the jury,
convicting the defendant of voluntary manslaughter, and the
_Court sentencing him to serve a term of three years in the
State Penitentiary, is contrary to the law and the evidence,
and without evidPnce to support it, and because the corpus
delicti was not proven, and upon the further ground that since
the verdict afore said, the said Alexander Updike has learned,
through Counsel, that the stick, that Ross Rorer found in
some honeysuckle, has been analyzed prior to the trial by a
chemical analysiG, and that said stick showed no signs of
human blood on the same which was supported by affidavit
of A. H. Overbey, Sheriff of Pittsylvania County, which said
motion was duly considered by the Court, and after consideration of the same, the Court overruled the same to which
action of the Court the defendant, through Counsel, excepted.
KENNON C. WHITTLE.

4/25/45.
page 163 ~

CERTIFICATE.

I, Kennon C. Whittle, Judge of the Circuit Court of Pittsyl~
vania County, Virginia, who presided over. the f ore~oing trial
of Commonwealth of Virg·inia versits Alexander Updike, in
said court, at Chatham, Virginia, March 21st, 1945, do. certify that the foregoing is a true and correct copy and report
of the evidence, and other incidents of the said trial of the
said cause, with the objections and exceptions of the respective
parties as therein set forth.
And I do further certify that the attorney for the Commomvealth of Vii:ginia, Mr. Joseph Whitehead, Jr., had reasonable notice, in writing, ~iven by counsel for the defendant
Alexander Updike, of the time and place ,when the foregoing
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report of the testimony, exceptions and other incidents of the
trial would be tendered and pr~sented to the undersigned
for sig·nature and authentication.
Given under my hand this 28th day t>f April, 1945, within
sixty days after the entry of the final judgment in said cause.
KENNON C. WHITTLE,
Judge of the Circuit Court of
Pittsylvania County, Virginia.
page 164 } In the Circuit Court of Pittsylvania County,
Virginia.
To: Joseph Whitehead, Jr., Attorney for the Commonwealth,
in and for the County of Pittsylvania, Virginia.
PLEASE TAKE NOTICE: That on the 28th day of April,
194~, at nine o'clock A. M., or, as soon thereafter as I may
be heard, the undersigned will present to the Circuit Court of
Pittsylvania County, Virginia, at the Courthouse thereof of
said Court, my bill of exceptions and incidents of the trial,
to be sig·ned by the Judge of said Court and made a part of
the record in the case of Commonwealth of Virginia v. Alexander Updike, which notice is given you in compliance with
Section 6252 of the Code of Virginia.
And further take notice that promptly thereafter I shall
apply to the Clerk of the Circuit Court of Pittsylvania County,
Virginia, for a transcript of the record in said cause for the
purpose of applying to the Supreme Court of Appeals of
Virg;inia for a writ of error and supersedeas therein, which
' notice is g'iven you in compliance of Section 6339 of the
Code of Virginia.
Given under my ~and this the 2Qth day of April, 1945.
ALEXANDER UPDIKE,
By Counsel.

A. H. LIGHT, and
E. C. HURT, JR.,
Counsel for Alexander Updike.
Legal notice of the above is hereby accepted and I hereby
accept legal service of the same, this the 20th day of Aprii,
1945.
JOSEPH WHITEHEAD, JR.,
Attorney for the Commonwealth in and for
the County of Pittsylvania, Virginia.

Alexander Updike v. Commonwealth of Virginia.
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r State

of Virginia,
County of Pittsylvania, to-wit:

I, E. E. Friend, Clerk of the Circuit Court for the County
of Pittsylvania, h1 the State of Virginia, do hereby certify
that the foregoing is a copy of the record in the case of Commonwealth of Virginia against Alexander Updike, late pending in the Circuit Court of Pittsylvania County. I further
certify that notice was given the Attorney for the Commonwealth of Pittsylvania County and legal notice accepted by
him on the 20th day of April, 1945, as required by Section
6339, as appears in the record.
·
In testimony whereof I hereby set my hand at. Chatham,
Virginia, this the 28th day of April, 1945.

E. E. FRIEND,
Clerk of the Circuit Court for the County
of Pittsylvania, Virginia.
A Copy-Teste :
M. B. WATTS, C. C.

INDEX TO RECORD
Page
Petition for Writ of Enor and Superseileas . ........... - 1
Record . . . . . ........................................ ·17
\,Varra11t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
Recognizance of Bail . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
Indictment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20
Instructions . . . . .......................... ,. . . . . . . . . . 21
Judgment, March 21, 1945,-Complained of ............. 24
Stenographic Report of Testimony, &c..•.•.•..•.•...• 26
Dr. H. H. Hl:.mmer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
Ross Rorer . . . . ......................... 29, 51, 80, 84
Louis Slaton . . . . ...................., . . . . . . . . . . . 35
;Rodg_er Wilkes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
.J. H. Thomns . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56
Alexander Updike ......................... 58, 107, 110
,John W. Moore . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67
Kelly Kattes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 ·
R-0bert ~1:Jrers ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74
Noel W. Gibson ............................... 75, 86
Richard Berger . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7_7
Mrs. Rosa Simpson . . . ................... -~ . . . . . . . 82
Carlton Grubbs . . . . ............................ 88
John Loving . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91
Robert Ellis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94
,J. S. .Adame, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97
Paul Pickera] . ~ . . ............................... ; 97
George Bowling . . . . ................. : ........ ~ . . 100
Henry Mayhew . . . . ............... -............... 101:
Morgan Broomfield . . . ........................... 102
Tom Adams . . . . ................................ 106
Holland Thomas . . . . ............................ 108
Sheriff Arch Overbey . . . ......................... 109
Motion to Strike ·Evidence ..................... -. ..... 111
Affldavit of A. H. Overbev, Sheriff .................... 112
Order1 April 25, 1945,-Motion -to Set .Aside Verdict .... 113
.Tude;e 's Certificate .................. ·................. 113
Notice of Appeal ................................... 114
Clerk's Certificate . . . . .............................. 115

