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No. 3959

In the
Supreme Court of Appeals of Virginia
at Richmond

NORTHERN VIRGINIA POWER COMPANY
V

SUSIE V. BAILEY, AD M'X, &c.
l!' ROM TllE CIB.CUIT COURT OF CLARKE COUN'.rY

T

RULE 5 :12-BRIEFS.
§5. N UMBER OF CoPms. T wen ty-five copies of each brief shall
be filed with the cle rk of the Court, and at least t hr ee copies
mailed or delivered to opposing counsel on or befor e the day
on which ihe brief is filed.
~6. S1zE AND TYPE. .Briefs shall be nine inches in leng th and
six inches in widtll, so as to conform in dimensions to the
printetl record, antl shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. Tho r ecord number of the case a nd the names and
addr esses of counsel submitting the brief shall be printed on
the front cover.
M. B. WATTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.

RULE 5 :12-BRIEFS
§ 1. Form and Contents of Appellant's Brief. The opening brief of appellant ahall
contain:
(a) A subject index and table of cita tions with cases alphabetically arranged. The
citation of Virginia cases s hall be to the official Virginia R eports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the ma terial proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise s tatement of the facts, with references to the pages of
the pr inted record when there is any possibility that the other side may question the
statement. When the facts are in dispute the brief shall so sta te.
(d) \ Vith respect to each assignment of error relied on, the principles of la w, the
argument and the authorit ies shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A s ubject index and table of cita tions with cases alpha betically arranged. Citat ions of Virg in ia cases must refer to the Virg inia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of the case a nd of the points involved, if the appellee disagrees
with the statement of appella nt.
(c) A s tatement of the facts which are necessary to correct or amplify the s ta tement in appellant's brief in s o far as it is deemed erroneous or inadequate, with appropr iate refere nces to the pages ·o r the record.
(d) Argument in support of the position of appellee.
T he brief shall be signed by a t least one attorney practicing in th is Court, giving
his address.
§3. R eply Brief. The r eply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respec ts
it shall conform to the requirement s for appellce's brief.
§4. Time of Filing. As soon as th e es tima ted cost of pl'intin g the record is paid
by the appellant, the clerk shall forthwi th proceed to have printed a sufficient num ber
of copies of the r ecord or the designa ted parts. U pon receipt of the printed copies
or of the substituted cop ies allowed in lieu of printed copies under R ule 5:2, the
cl erk shall forthwith mark the fili ng date on each copy and transmit three copies of
the printed record to each c.ounsel o f record, or notify each counsel of record of the
filing date of the s ubstituted cop ies.
(a) T he opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the printed copies of the record, or the substituted
copies allowed under Rule 5 :2, a re filed in the clerk's office. T he brief of the appellee s hall be fi led in the clerk's office not less than twenty-one days, and the reply
br ief of the appellant not less than two days, before the first day of the session a t
w hich the case is to be heard.
(b) Unless the appellan t's brief is filed at least forty-two days before the beginning of the next session of t he Court, th e case, in the absence of s tipulation of
coun sel, will not be called a t tha t session of the Court; provided, however, that a
crimina l case may be called a t the next session if the Comm onwea lth's brief is filed at
least fo urteen days prior to the calling of the case, in wh ich event the reply brief for
the appella nt shall be fi led not later than the day before the case is called. T his paragraph does not extend the tim e allowed by paragraph (a) above fo r the filing of the
appella nt's brief.
(c) Counsel for opposing parties may file with the clerk a written stipulation
changing the time fo r filing briefs in any case ; provided, however, that all briefs
must be filed not later tha n the day before such case is to be heard .
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which t he brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, an d shall be printed in type not
less in size, as to height and wi dth, than the type in which the record is printed. T he
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. Effect of Noncompliance. If neither pa rty has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one pa rty has
but the other has not filed such a brief, the party in default will not be heard orally.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 3959

VI~GINIA:
,

Jmlthe Supreme Court of .Appeals held at the Court-Library
_· . .;B.:u.')~ding· in,..the City of Richmond on Friday the 5th day of
· . O~.~ber, 19nl.

. . N&·,·······:·.···RTHERN VIRGINIA POWER C01'fP ANY,
.+ •
)
•
Plaintiff in Error,
I

.

against

SUSIE V. BAILE,Y, ADM'X. &c.

,, )

Defendant in Error.

From the Circuit Court of Clarke County.

J '
I

'

)

lPPon the petition of Northern Virginia Power Company a

wr1f of error and .~upersedaes is awarded it to a judgment
.... f

ren(J.ered by the Cireuit Court of Clarke county on the 19th
dai.(9f June, 1951,. in a certain notice of motion for judgment
then·· therein depending wherein Susie V. Bailey, administratrix of the estate of Jesse J. Bailey, deceased, was plaintiff
and the said petitioner was defendant,· ilpon the petitioner, or
some one for it, entering into bond with sufficient security
before the clerk of the said circuit court in the penalty of
twelve thousand dollars, with condition as the law directs~

Supreme Court of App~als of Virginia.
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Virginia :
In the Circuit Court of Clark County.

Susie V. Bailey, Arministratrix of the Estate of ,Jesse J.
Bailey, Deceased,
'I).

The N ortbern Virginia Power ·Company, a corporation organized under the laws of the Commonwealth of Virginia with
its principle office at Winchester, Virginia.
To the Northern Virginia Power Company,
Winchester, Virginia.

NOTlGE· OF MOTION.
1

You are hereby notified that the undersigned, ·Susie "\T.
Bailey, Aclministrntix of the Estate of Jesse J. Bailey, deceased, "rill move the Circuit ·Court, of Clarke County, Virginia, in its Court Room, in the County Court House, in Berryville, Virginia, for a judgment against you, in the sum of $1?;000.00, wl1ich ·sum is justly due and owing· by you to the undersigned, as personal representative of the estate of the said
Jesse J. Bailey, for the following- wrongs, damages and
juries, hereinafter set forth, to-wit~
1

m-

That heretofore, to-wit, on or about the 24th day of May,
1949, you owned, controlled, maintained and operated an intrinsically dangerous instrumentality, to-wit, a certain high
voltap;e electric power line, carrying 2300 volts of electricity,
over and throu~;h a. certain orcliarcl, in ·Clarke County, Virginia, owned by H. F. Byrd, Incorporat~a; that, at the time
and place aforesaid, the plaintiff's· decedent was employed,
as a laborer by the said H. F. Byrd, Incorporated; that the
plaintiff's decedent was furnished, by bis employer, with a
metal ladder, 24 feet, in length, for the purpose of perforp:iing bis duties, he being required, in the ordinary course of his
employment, to move the said laclcler, from tree to
page 3 r tree, in an upright position, as prescribed by his
employer, and as was the custom, and usual prac-
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tice of the otl1er employees of II. F. Byrd, Incorporated; and
-at, and before, the time aforesaid, you the said Northern Virginia Power Company, Incorporated, well knew or should
liave known, that the said employees, including the plaintiff's
-decedent, were furnished with metal ladders, and were requi red, and as was the custom as set out above, to carry them
in upright positions yet, notwithstanding this knowledge, on
your part, you did, negligently, and carelessly, construct,
maintain and operate the said dang·erous wires at a height
and in a manner that was hazardous and unsafe for the plaintiff's decedent, and other employees of H. F. Bryd, Incorporated; you neg·ligently, and carelessly, failed to remove the
said dangerous wire to a height that would be safe for the
plaintiff's decedent and other employees; you, further, negligently and carelessly failed to insulate the said high tension
wire for the safety and protection of the plaintiff's decedent
:and other said employees as it was your duty to do.
Thus by reason of your said neg·ligence, and carelessness
·as aforesaid, and as a proximate result thereof, your said high
voltage electric power line was caused to come into contact
with the said ladder carried by the plaintiff's decedent, which
-said negligence, and carelessness making possible the said
-contact between the ladder and hi!rh voltage power line,
'Charged with 2300 volts of electricity, caused his instant death
by electrocution .
.Wherefore, the undersigned personal representative of the
said decedent's estate is entitled to receive.damages from you,
for the death of the said decedent, in the said amount of $15,000.00.
Given under my hand this 20th day of :May, 1950.

SUSIE V. BAILEY
Administratrix of the estate of
Jesse J. Bailey, deceased.
By ·Counsel.
-pag-c 4 }- J. LYNN LUCAS,

Luray, Virginia.
Counsel.
page 5} ·
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Supreme Court of Appeals of Virginia..

GROUNDS OF DEFENSE.
The defendant, by its attorney, herewith states its grounds
of defense,. as follows, to-wit:
·
1. Jesse J. Bailey did not die as a result of electrocu~ion,.
a:s charged in the notice of motion fo1· judgm~nt, but he died
from other causes.
2. The 2,300 volt local electric distribution line, referred to
in the notice of motion for judgment, was not, as constructed,
maintained and operated on the 24th day of May, 1949, an intrinsically dangerous instrumentality.
.
3. The defendant constructed, maintained and operated the
2,300 volt local electric distribution line, ref erred to in the notice of motion for judgment, at a lawful height from the
g-round and at a height greater than that l'equired and approved by the National Electrical Safety Code adopted and
promulgated by the United States Bureau of Standards.
4. The defendant, in the construction, maintenance and operation of its 2,300 volt local electric distribution line, referred
to in the· notice of motion for judgment, used and exercised~
ordinary care to avail itself of the best materials, the. best
mechanical contrivances and inventioi1s which were and are
in ·practical use, to prevent injury to persons not
page 6 ~ employed by or otherwise connected with the defendant company; and the defendant, in the use and
exercise of ordinary care for the safety of persons not employed by or otherwise connected with the defendant company,.
constructed, maintained and operated said 2,800 volt local
electric distribution line at a lawful, reasonable and prudent
height from the g-round, and in keeping with the standard and
approved height prescribed by the National Electrical Safety
Code adopted and promulgated by the United States Bureau
of Standards.
5. The metal ladder en rriecl bv Jesse .J. Bailey on the 24th
day of May, 1949, as charged in the notice of motion for judg·ment, did not come in contact with the ·2,300 volt local clectriC"
distribution line of _tlie defendant company.
6. Jesse J. Bailey, an employee of H.F. Byrd, Incorporated,.
was ~10t required by his employer, nor the custom of his trade,.
- to carry the metal ladder from tree to tree in an upright position when going under electrical wires, hut, on the contrary,
he had been cautioned and warned not to carry his metal ladder in a position that would endanger his health and life wlwn
near or walking undei· electrical wires eharged with electricity.
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7. Defendant company did not have~ specific knowledge, nor
was it its duty to know, tlu1t metal ladders were being used
by H. F. Byrd, Incorpora tcd, and by its employees in tho
orcha rel where Jesse J. Bailev was working on May 24, 1949;
and the defendant coinpany did not know, and it was not its
duty to know, that the employees of H.F. Byrd, Incorporated,
were required, ancl that it was the custom to carry metal ladders in an uprig·ht position, as charged in the notice of motion for judgment.
.
.
8. Even if the defendant company knew, or should have·
lmown, that metal ladders were being used by the employees
of H. F. Byrd, Incorporated, in its orchards, there was no
duty upon the defendant ·company to construct,
page 7 ~ maintain and operate its 2300 volt local electric
distribution line, 1·eferred to in the notice of motion
for judgment, at a. height greater than that at which said lino
wa.s maintained and operated on the 24th day of May, 1949;
and, if the company knew, or should have known, that metal
ladders were being used by the employees of H. F .. Byrd,
Incorporated, it waH not the duty of the defendant company
to have installed the wires on said line, nor to ]mve constructed
or maintained them in auv manner different from that in
which said line was constructed, mnintained and operated.
9. Defendant company did not negligently and carelessly
construct, maintain and operate its 2300 volt local electric
distribution line, 1·eferred to in the notice of motion for judgment, at a heig·ht and in a mmme'r that was hazardous and unsafe for Jesse ,T. Bailey, the deceased, and other employees
of H. F. Byrd, Incorporated.
10. The defemhmt company cons;fructecl, maintained and
operated its 2300 volt local electric distribution line, referred
to in the notice of motion for judgment, in a. manner and at a
heigl1t that was prudent nnd safe for persons not employed
by or otherwise connected with tlw defendant company, tho
defendant compuny having· exercised ordinary cm·e under tlw
circumHtances existing· to construct, nrnintai11 ancl operate sairl
line in such a manner and at :;;uch height.
11. There was no duty upon tlw defendant company to
irnmlate the wires cayrying·. efocfricity on the 2800 volt local
electric distribution line, n~fe1Ted to in the notice of rnotioH
for judgment, m1cl the defoudant company did noi:
page 8 ~ negligently and cnrelesi-:ly fnil to in~ulatc the wires
on :;;aid line.
NORTHERN VIR.<UNJ.A PO"WER COMPA~Y
By .J. SLOAN KUYKENDALL, Counsel.
...
•
•
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PLEA OF CONTHIBlTTORY NEGLIGENCE.
Now comes tlle defenclnnt, Northern Virginia Power Company, by its attorney, and again denies that Jesse J. Bailey
died from electrocution, as charged in the notice of motion
for judgment; but, if it Rhould be established that electrocution was the cause of the death of Jesse .J. Bailey, and that
said electrocution resulted from contact between a metal ladder canied bv J es~e .J. Hnilev aud the 2.300 volt local electric
distribution line of the defenclant compiny~ referred to in the
notice of motion for judgment, the defendant company does
ehargc and aver that .J csse J. Bailey was negligent, and that
his negligence was the sole proximate cau:=:e, or nt least a
contributing proximate cause, of his death, the said ,Jesse J.
Bailey peing negligent in the following respects, to-wit:
1. Jesse J. Bailey knew, or in the exerci~e of ordinary care
Hl1ould havfl known of the exi~tP.nce of the 2,300 volt local
electric distribution lilw of the defe11dant company, and that
it was charged witli electricity, and that he might sustain
serious bodily injuries or suffer death if he eame in contact
··with snid line. N otwitl1Rtancling said knowledg:e, .Jesse '1'.
Bailev, in violation of hiR duty to exercise ordinary cnre under the circnmstnnces for }1is own r-:af rty and proteetion~ violatCld his dntv. a:;; aforr- in that he carried a metal
page 10 ~ lndder, twent-y ..fom: fer~t in lendh, in an upright
position and nt a hri_Q·ht tlrnt he knew, 01~ in the
excreise of reasonable (•are for his own ~nfetv should have
known, would eonw in contact with said electric distribution
line, mid tlrnt seriom~ horlilv lrnrrn or death mig·ht rc~snlt to
l1im; 1lmt said .Jesse .T. Railev did carrv ~mid metal Jndcfo1· in
an 111wip:ht 11osition. into :rn(i n~·ninst i::.aid line, with knowl<!cfo:e of the dm1<2·Clr tlrnt would lwfall him.
2. ·.Jesse .T. Bailev fnilr<l to ex<'n·ise orc1inarv care for bis
<nnl snfoty, in that he fnilecl to heP.d and observe wnrn.irni:s
nrn1 ndvice rrl)(~ntedlv <~·iv~11 to- l1irn that lw must not rarrv
mcfal lnclders in a position t]mt would ei-iahle them to come in
,·onhwt with electrically rlrn rg'(l(1 wirl1R: notwitl1stancling RR id
warninQ.·s and ndvice ..foRf.;P. .T. R:rilrv did carrv a metal ladclrr
·in m1 upright poRition mH1 nt a lwig·ht aR to· hrin!! it in coni nC't wit11 i;;aicl 2,300 yolt loeal 0lcirtric di~trilmtion line, rcferrN1 to in thr notirt\ ol' motion for judgment.
1

Northern Va. Power Co., v. S. V. Bailey, Adm'x &c.
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3. Jesse J. Bailey failed and refused, in the exercise of
<ordinary care, to keep a proper lookout for the 2.:300 volt local
-electric distribution line, referred to in the notice of motion
.for judgment, and to thus avoid bringing· his· metal ladder in
.contact therewith..
And of this the defendant puts itself upon the country.
The defendant demands of the plaintiff that she
page 11 } affirm or deny this plea and the averments contained herein.

NORTHERN VIRGINIA po,vER

COMPANY

Bv .J. SLOAN KUYKENDALL
Counsel.
u

•
page 12}

REPLIC-t\.TION TO -PLEA OF CONTRIBUTORY
NEGLIGENCE.
Now comes the phlintiff, Susie V. Bailey, Administratrix
of the Estate of .Jesse .J. Bailey, deceased, by her attorney,
-and denies that .J essc ,J. Bailey was rn~g·ligent, and that any
negligence on hiR part was tl10 proximate cause, or a con:trihuting proximate cmrne of his clea.th.
And of this the plaintiff puts herself upon the Country.

SUSIE V. BAILEY,
Admix., Estate of Jesse J. Bailey, Deceased,
By Counsel

•
page 25 }

INSTRUCTION NO. 1.

The· Court irn;;tructs the jury that tl1e? •are the sole judges
of the weight of testimony and credibility of witnesses; that
1n weighing tlie testimony and credibilit~-r of any witness, his
lJias. prejudice, Ol' intere5t. if anv, in t11e case, l1is demeanor
on the witness starnl. and a11 other facts and circumstances
should he consid0r0<l; aml tl1e Court further instructs the

Supreme· Court of Appeals of Virginia. ·
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jury that if you believe any witness has knowingly testified
falsely to any material fact, you have a right to disregard all
the testimony of such witness so testifying falsely,. or to give
the testimony of the witnes~, or any part thereof, such we1g·ht
only as you, in your opinion, think it might be entitled to.
Granted ..

E. M.
page 26"

f

INSTRUCTION NO. 2.

The Court instructs the jury that tl10 law presumes the
Northern Virginia Power Company to have been free from
negligence and to have exercised that degree of care as required under the circumstances, and the burden is upon the
plaintiff to prove by a :prcponcleranc(l of the evidence the lack
of such care.
Granted.

E. :M.
page· 27 ~

INSf'I'R.UCTJO:N NO. 3.

Tlle Court instructs the jury that neglip;ence on the part of
the defendant·in ·tlli~ cage cannot be inferred from the mereproof of death of ,Jesse .J. Bailey. This fact does not 1~aiseany presumption that ·the- defendant was g·uilty of neg-ligenceor a breach of duty to .J es~e .J. Bailey, but the burden is upon
the plaintiff to ·prove surh n(lgligeuce- hy fl :preponderance of
the evidence.
Grantecl ..

. E. :l\f.
page 28 ~

INSTRT'"CTION XO. 4.

The Court instrurfa the jury tliat ff you nrc unable to find.
from a preponderance of tlle evidenc-e, that the denth of
Bailey was caused hy a neg·lip:ent act on the part of the. defendant; tllat the evidence iH equally EIS stronP.~ tl1at tlie 'death
of Bailey was due to some rause for wl1icl1 the defendant i~
not responsible, then tlrn f1}aintiff has failed to prove her CHSe'
and yon must find a w rdirt for the de-ff'ndanL
1

Granted-

E. J\L

Northern Va. Power Co., v. S. V. Bailey, A.dm'x &c.
page 29 ~
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INSTRUCTION NO. 5.

The Court instructs the Jury that there is no burden upon
the plaintiff to establish any fact or facts necessary for his
recovery beyond a reasonable doubt. If the jury are convinced by the preponderance or greater weight of the evidence that every material fact necesi-:ary for the plaintiff to
recover has been proven the plaintiff has satisfied the burden
of proof.
Granted.

E. 1\I.
page 30 ~

INSTRUCTION NO. 6.

The Court instructs the .Jurv that the burden is on the
plaintiff to prove the neg·ligencf; of the defendant as charged
in the motion for judgment.. The dcfeudant having pleaded
contributory negligence of the plaintiff's decedent as a defense to this action, the burden is on the defendant to prove
such contributory negligence, unless it is disclosed by the
plaintiff's evidence or may be fairly inferred from all tbe
circumstances of the case ; and in the absence of such proof
or inferences from the circnrnstaneeR, the plaintiff's decedent
is presumed to have been without fault.
Granted.

E. M.
page 31 ~

INSTRUCTION NO. 7.

The Court instructs the .Jury that by proximate cause is
meant an act or· omisHion which directly produces or con<.mrH·
in producing an injury.
Granted.

E. l\L
INS'rRUCTION NO. 8.
The Court iustrucf i:: the jmr that the Northern Virginia
Power Company is not au immrer of the safety of people corning near its electric• transmi8~ion lines hut is onlv bound to
ex~rciso ordinary rare comrnensm·:1te with the circumstances.
Granted.

E. M:.

1o

page 33

Supreme Court of Appeals of Virginia.
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INSTRUCTION NO. 9.

The Court instructs the .Jury that the law regards a high
voltage current of electricity as a dangerous agency., and imposes upon those engaged in its distribution a duty to exercise a higher degree of care in the operation and maintenance
of transmission lines than is required in transactions of little
danger.
·
The care required to be exercised must be commensurate
with the dangers involved in the transaction.
Granted.
E. M.
page 34

r

INSTRUCTION NO. 10.

The Court instructs· the jury that the fact that it was reported to the clefendant'R agent that Buddy Pierce was·
shocked when his metal ladder came in contact with the defendant's electric distribution line may only be considered by
you for the purpose of sl1owing notice to the defendant company that a metal ladder had come in contact with its electric
distribution line and thii:; evidence is, in no way, to be considered by you as evidence of negligence on the part of the
defendant.
Granted.
E. M.
page 35

r

INST~UCTION NO. 11.

The Court instruct~ the jury tllat before the plaintiff may
recover in this action you mnst find, from a preponderance of
the evidence, the following. facts:
First: That under the circumstances the defendant was
11eglip:ent in maintaining: its elertric distribution line twenty-·
four feet from. the g-ronnd, or that tli'e defondant was ne~rli:.
gent in maintaining a twenty-tbrfle hundred volt electric distribution line at tlrnt heig-ht whiC'h was not reasonablv insulated, eitl1er or botli.
··
Second: Tliat the ladder C'fllTiecl hy .Tesse J. Baifov actnnllv
touched the defenclnnt 's twenty-tln:ee 1nmclrec1 voit electric
line.

Northern Va. Power Co., v. 'S. V. Bailey, Adm "x &c.
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Third: That the sole proximate cause of the death of -Jesse

.J. Bailey was the negligenc:e of the defend.ant as -contained in
J)aragraph First of this instruction.
If you should fu1d, from a preponderance of the evidence,
ihat the defendant was negligent in the manner claimed by
the plaintiff, nevertheless, you may not find a verdict for the
plaintiff if you find, from a preponderance of too evidence,
that Jesse J. Bailey was also guilty of negligence which con~titu'ted a proximate cause of his death..
Granted.

E. 1\!I.
J)age 36}

INSTRUCTION NO. 12.

The Court instructs the jury that an electric transmission
line, in itself, constitutes a proclamation of danger. Therefore, if you find from a pr'eponderance of the evidence that
"Jesse J. Bailey knew, or in the exercise of reasonable care
should have known. of the existence and location of the electric transmission line along the north side of the Senseney
Road.. then he had no rig·ht to walk under or near said wires
with his ladder he]d in a position i;;uch that he would have
Teasonably anticipated that the ladder might come in contact
with the wires; but there was a duty upon ,JeRse J. Bailey,
lJefore walking under or near said wires, with his ladder in
11n uprig·ht position, to ascertain whether lie could do so with
reasonable safety; and if you find from a preponderance of
il1e evidence that ~mch movement could not have been made
with reasonable safety, and tlmt ,Te8se J. Bailey knew, or in
ihe exercise of reai;:onable care should have known. that said
movement could not have been made with reasonable safety,
then Jesse .T. Bailey waR guilty of neglig·ence and the plain-tiff may not recoYer in this action.
Granted.

E. M.
l)ag·e 37 }

INRTRUCTION NO. 13.

The Court instruct8 the jury t1iat if yon nnd from a nre1)0nderance of the cvidoncP. that Jesse .J. Bailey received
warninp.- of tl1e dan~·er of using- a rnefa 1 ladder in p1·oxirnitv
to t]rn electric franRmission Jines, ~itl1er throug·h Ora] instruc-
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tion or by posted signs, then it became his duty to heed such
warning and to use and handle such ladder in a manner reasonably calculated to avoid the danger of contact with thcwires, and if· the jury believe from a preponderance of the
evidence that failure to heed such warning and to observe
such precaution was the proximate cause of his death, he was.
guilty of contributory negligence and the plaintiff cannot recover.
Granted.

E. l\L
page 38

f

. I~STRUCTION NO. 14~

The Court instructs the ~T ury that if you find from a preponderance of the evidence that it was the practice of persons.
working in the Byrd orchards to use metaJ ladders approximately 24 feet long for the purpose of performing work on
the trees in such orchards nnd that, in performing such work,.
it was a common practice for such orchard workers to ea1T~,..
such metal ladders in an upright position from tree to treenear to the defendant's electric wires, and that such eommon
practices were actually known to the defendant, or with the·
exercise of reasonable diligence defendant ~hould have know1r
of such common practices, a reasonable period of time prior
to May 24, 1949., and if yon further find that, in the exercise·
of such care as was commensurate witli the danger reasonably to be anticipated, the cfofenclant should Irnve placed i;mch
wires at such a ]might or should have insulated such wires in
such a reasonably safe manner as to avoid injur? to pe1.·sons
using such metal laclder!:i with due Nffe in the performance of
work in such orchards nem· to sncT1 wires, and if ~rou a]sn find
from a preponderance of the eviclenre that tlie clef0nclant
failed to observe sucl1 clu1y, then the dQfenda:nt is guilty of
neglig·ence.
·
Granted'.

E. jf.
page 39 }-

INSTRUCTIO~ NO. 10.

The court in~tructs the :iurv that even if yon helfove rrnm
the evidence that the defr.ndant ronformNl wHl1 tlw llF:ne·r~·
ancl pr8Ctiee8 of electric· companfo~ gen0ra1T~~ in the in~tn lla1
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tion, maintenance .and operation of 2:300 volt electric transmission lines under substantiallv similar conditions to those
existing· at the time and place fhe decedent is alleged to have
lost his life, yet if you beliC:'ve from a preponderance of the
evidence that the defendant was guilty of neg·ligence under
Instruction No. 14, you should find the defendant guilty of
negligence.
Granted.

E. M.
pag.e 40 ~

INSTRUCTION NO. 16.

· The Court instructs the Jury tlrnt if you find a verdict for
the plaintiff under the otlu~r instruetions, then you may award
to the plaintiff- such damages as to the jury may seem fair
and just, not exceeding $15,000.00. The measure of such damages is not limited to the pecuniary loss his wife will sustain~
but the jury in coinputiug the damage may al$o take into
consideration the grief and mental anguish of the wife and
her loss in being deprived of the rare: attention and society
of the deceased, and to include in the verdict such sum as the
jury may deem fair and jm;t, not exceeding said sum of
$15,000.00.
.
Granted.

E. M.
page 41 ~

INSTRUCTION NO. A.

The Court instructs tlw ,jury that if the Nortl1ern Virginia
Power Company maintained its elertric cfo:f:rihntion lines i11
the approved, customary and standard rnamier.: so that t]w
wires would not come in contact with per-;ons walking over
the right of way in a normal manner, then there was no duty
upon the defendant companr to erect its wires in ~ucb a mauner as to avoid any nnmma l n~es nrnde of the right to rroR:-:
under the wires hy perRons wol'king· in the Ol'elrnnls of fl. JT1.
Byrd, Incorporated.
·
Refused ..

E: M.
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page 42 ~

INSTRUCTION NO. B.

The Court instructs the jury that the defendant had lawfully acquired a right of way over lands of H. F. Byrd, Incorporated; that it had a right to construct, maintain and .
operate its high voltage electric power lines at a height that
would not constitute a hazard to people walking over and
across -its right of way, and that H. F. Byrd, Incorporated,
and its employees, had the right to use and walk over and
across the right of way, but only in such a manner that would
not interfere with the transmission of electricity in the power
lines of the defendant company.
·
Refused.

E.
page 43 ~

:rvr.

INSTRUCTION NO. C.

The Court instructs the jury that the defendant bad the
right to erect, maintain and operate a two thousand three
hundred volt electric power line over and along its right of
way, running along, adjacent to and parallel with State Highway No ..... , at. such a height as would prevent the wire from
coming- into contact with pcrlestrians and mot-Orists using that
1·oad, and crossing oyer and along the right of way. Therefore, if you find from the cviclenre that the Northern Virginia ·
Power Company Jmd erected and was maintaining· the line at
a heig·llt sufficient to avoid contact with pedestrians and motorists crossing under the wil·es and over the right of way,
then the Northern Virginia Power Compan:v was not negligent and you must find a verdict for the defendant.
Refused.
E. l\L

page 44 ~

INSTRTTCTION NO. D.

The court instruct~ tlw jnr~T that neg-li<l,·ence, as 11sed in
1hrse jnstructions, is ,~lnnt of ordinary care. And the care,
which is ordinary cnre. vnries nceording- to the circum~bmces.
Tn connection with wlint is orclinnry care: tl1e jury is entitled
to consider evidenc«? of g·mwrfll n~nµ;e and prndice by otheY
11ower companies witl1 tllPir electric transmi~i=:ion Jine~. imd
whether tlrnt usap;c and the care taken by the defendant in
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ibis case afforded as high a protection as would result from
.any other known or practical method of care in the erection
of electric distribution lines in the business.
Refused.

E. M.
:page 45}

INSTRUCTION NO. E.

. The Court instructs the jury that neg·ligence, as used in
these instructions, is want of ordinary care. And the care,whicb is ordinary care, varies according to the circumstances.
In connection with what is ordinary care, the jury is entitled
to consider evidence of general ·usage and practice by other
J>ower companies with their electric transmission lines, and
if you :find from the evidence that the defendant conformed
to a usage and practice that was customary and approved by
·other electric companies, and the Uniform Electrical Safety
iCode adopted by the United States Bureau of Standards, then
the defendant was not negligent, unless you further find from
:a preponderance of the evidence that there were other known
'.and practical metl1ods, usages and practices in the erection
and maintenance of electric distribution lines which could and
should have been, but were not employed by the defendant.
Refused.

E. M..
J)ag·e 46 }

INSTRUCTION NO. F.

The Court instructs the jury that if you :find from the evi·dence that Bailey knew of the exiRtence of the electrically
charged wires along the north side of the Senseney Road, then
he haq no right to walk nuder the wires with his metal ladder
lield in an uprig;ht por..ition: hnt tlw duty was upon him, before
walking under these wireR with his ladder in an upright position, to ascertain whetl1er he could do so in safety.
Refused.

E. :M:.

Supreme- CouFt of Appeals·

16

page 47 }

of Virginia:.. ·

INSTRUCTION NO. ,G•.

The Court instructs. the jury that J es;e J. Bailey had the
right to carry his metal ladder in an upright position arouncl
the trees in the Byrd orchard while working· on the trees, but.
that he did not have a right to carry his metal ladder in a11
uprig·ht position while walking from one block of trees to.
another, if, in doing so, he would come in contact with the·
electric wires of the defendant, and if you find from the evidence that Jesse .J. Bailey was carrying his metal ladder in
an upright position while walking from one block of trees.
to another, and that in doing so he brought his ladder into,
contact with an electric wire of the defendant,. which was.
charged with two thousand three hundred Yolts of electricit~r,,
then he was. guilty of negligence1 and tlie plaintiff cannot recover in this action.
Refused..

E. T\L
page 48 ~

INSTRUCTION NO. H.

The Court instructs the jury tliat the law imposes a higher
degTee of care for his own sttfoty upon one who walks near
electric distribution lines carrying a metal ladder held in an:
nprig·ht position than the ·dut:v of ordinary care imposed upon
a person who is walking near electric distribution lines without any object held in an upright position.
Hefuscd'..

E. )I. ,
page 49

f

INSTRUCTION NO. I..

The court inRtructs the jmy that if you believe from tlw·
evidence that the plaintiff's decedent saw the defendnnt 's.
electric transmission line and tonened ft with his ladder tl1en: ·
the plaintiff cannot recover in this action..
Refused..

FL l\f.

'
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INSTRUCTION KO. J.

The Court instructs the jury that the law imposed upon
Jesse J. Bailey, for his own safety, a high degree of care in
using and carrying his ladder near and under the distribution power lines of the defendant company, and that the failure by Jesse J. Bailey to exercise tbat degree of care for his
own safety was negligence. If you find from the evidence that
negligence on the part of Jesse ,J. Bailey was the sole, or
proximate contributing cause of his death, the plaintiff may
not recover and you shall find a verdict for the defendant.
Refused.

E. M.
page 51 ~

INSTRUCTION NO. :M.

The Court instructs tho jury that even if you find, from a
preponderance of the cwideuce, that the plaintiff's decedent.,
.Jesse J·. Bailey, waR killed by n current of electricity flowing
from a power line, this does not gfre rise to a cause of actio11
against the defendant. 011 the contrary, it is necessary for
the plaintiff to prove that ,Jesse J·. 'Bailey was killed because
of some neglig·ent act on tlw part of the ~efendant, and unless
you find this, from a preponderance of tlie evidence, you shall
find a verdict for the defendant.
Refused. Already covered.

E. :M.
pag-c 52 ~

INSTRUCTION NO. N.

Thee Co~rt instructs the jury- that if you find, from a preponderance of the evidence, tlmt the lndder ea rried by Bailey
was up into 01· near the 0lectric wir0s of the defendant company, the finding- of such fact is not sufficient evid0.nce upou
which you may find a verdict for thr plaintiff; but the jury i~:
further instructed {hat hefore Yon mnv find a verdict for thn
plaintiff you must find, from a preponderance of the evidenee,
that the ladder canied hv- BaileY nctuallv came in contac':
with and touched an elert1·icallv- clwnred ,~ ire of the defendant and that thr. Raid elcrtric~ll~T cl~anrecl wire was eitlwr
maintained at a l10ig;ht thnt was neg·lig·ent nnder tlw rircurnstances, or tha~ the nrnintr,nan('I? of an uninsulated electric
7
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wire was negligent, and that at least one of such acts on the
part of the defendant company was the sole proximate cause
of the death of Jesse J. Bailey.
·
Refused. Covered.

E. M.
page 53 ~

INSTRUCTION NO. O.

The Court instruch; the jury that before· you may find a
verdict for the plaintiff you must find, from a preponderance
of the evidence, that the ladder carried by Bailey actually
came in contact with and touched an electrically charged wire
of the defendant company, and tlmt the said electrically
eharged wire was either maintained at a height that was negligent under the circumstances., or that the maintenance of an
uninsulated electric wire was negligent, and that at least one
of such acts on the part of. the defendant company was the
sole proximate cause of the death of Jesse J. Bailey.
Refused.

E. l\i.
page 54 ~

. INSTRUCTION NO. P.

The Court instructs the jury that mere proof of the death
of Jesse J. Bailey is 11ot proof that the metal ladder which
he was carrying t.ouclied the twerity-three hundred volt electric wire of the defendant, nor is it proof that the defendant
was neglig·ent. The fact of his death does not raise even a
prima, facie· presumption that his metaJ ladder touched the
wire or that the defendant was guilty lof negligence or a
breach of duty to .Jesse J. Bailey: but thr burden is upon tl1e
plaintiff to proYe, by a preponderance of the evidence, that
the metal ladder Jesse ,J. Bail,~y was <'a ri·ying- touched the defendant's electric! wire, and that the defhdant was negligent
in at least .one of tl1e fo]lowing- particillars charged in the
,notion for judgment: (1) That the defendant maintained its
wires at a heig·ht that wa8 ne'g·li~r(lnt under the circumstances
existing; (2) that the maintenance of
uninsulated electric
wire was negligent, and tlrnt this neg·liµ:~nce, if any, charged
in the notice of motion for judgment was the sole proximate

mt
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~ause of the death of Jesse J. Bailey, and if the preponder:ance of the evidence does not establish these facts you must
-return a verdict for the defendant.
·
. Refused.

J>age 55}

INSTRUCTION NO. Q.

The Court instructs the jury that if you. find that .the preJ)Onderance of the evidence has failed to establish the cause
,of the· death of Jesse J. Bailey, then you shall find a verdict
for the defendant.
Refused.

E. M.
-page 56}

INSTRUCTION NO. R.

The Court instructs the jury that if you find, from a preponderance of the evidence, that the Northern Virginia Power
-Company maintained its high voltage electric power line at
:an approved, customary and Atanclard height, and in a proper
manner; then it was the duty of Jesse J. Bailey to use the
·metal ladder furnished him by his employer in such a .manner
-as to avoid contact with the diRtribution wires of the.defend·ant company. You are further instructed that if you find,
from the evidence, that the electric distribution line of the
·defendant., on the north Ride of the Senseney Road, was con·structed, maintained and operated with due regard for the
safety of persons walking- in the orchard adjacent to said line
·at the time it waR constrncte<l. then tl1ere was no duty upon
tlle defendant to raise. its power lines or to insulate them to
~void a hazard created by· the use of instrumentalities, such
-as meta] ladders, by the employees of the owner of the orchard
'in and about the perf01·mance of their work.
Refused.

E. M..

I
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page 57 ~

INSTRUCTION NO.

S.

The Court instructs the jury that the dJfendant had a rig·ht
to assume that the employees of H .. F. Byrd, Incorporated
would not interfere with or toud1 the defendant's electriC'.
power distribution lines erected under tpe authority of the:
right of way agreement given it by H. F. IByrcL
Refused.

E. M.
page 58

f

INSTRUCTION NO. T~
I

The Court instruct~ the jury that tlierie was no duty upon
the defendant company to assume that :employees of H. F ~
Byrd, Incorporated, inclnding .J c~s:e J. B~iley, would use their
metal ladders in such a manner as to touch the electrically
charg·ed distribution W1I'e8 of' the defendant. company if the~r
were maintained 'in an approved) normal ~ncl cnstomm:y manner.
Refused..

E l\I.
page 59

f

INSTRUCTION NO. U.
I

The Court instructs the jury that ff '*ou fincT from a preponderance of the evidence tllat signs, gfving- warning of the
dang·er of using metal lacld.P-rs near efortnfoall:v cliarg-ed wires,
were posted at places on the property of H. F. Byrd: Incorporated, wI1ere tTesse J. Bailey was e#JpI03yecT, and if you
furtller find from a prP-ponderance of the evidence that..Jesse·
.J. Bailcv knew, or in the exercfae of reasonable care shonlcT
have ~nown, of the existc!1CC Of tllMe ])OS~Cl'S Hlld the W~rningCOllfamecJ on tl1em, tllen 1t was tI1e dutv of .Jesse .J. Rm lcv to·
have heeded such warning· nnd to Jwve !exercfr,wd a hig·h· dep:ree of C'are for his own safety in order to make certain that
tlie ladder used bv Tiim would not come iin contact ,vith electrically cI1arged· ,,·ires of the defendm~t company,, nnd th<:
failure to I1eed suci1 warnirw: and to exerci~o such carci w::iR
.~egligence on tl1e part of J e·sse J. Banet whfoh prevents the·
recover;"" by tlw pla~ntiff in tT1is actfon_
RefusccL

E. 1L

Northe1~ Va. Power -Co., v. S. V. Bailey, Adm'x &c.
page 60 ~

2t

INSTRUCTION NO. V.

The Court instructs the jury that if you find from a preponderance of the evidence that Jesse J. Bailey received
waming· from his foreman, Robert '\Vood, or from any source
as to the danger of using a ladder in close proximity to the
electric transmission liuc of the defendant in such manner
as would constitute a danger, then it would be the duty of
Jesse J. Bailey to heed such warning and to exercise reasonable. precautiou to see that a ]adder carried by him would
not come in contact with tlte wires, and the failure to heed
such warning; and to exercise sud1 care, would constitute
negligence on the part of ,Jesse J. Bailey which would bar a
recovery by the plaintiff in this action if such neglect on his
part was the cause of his death.
Refused.

E. M.
page 61

~

'\Ve, the jury find the defendant Guilty of neg·ligenec and award the Plaintiff, l\Irs. Susie V.
Bailey, ten thousand dollars.
8ig·1wd:

E. S. ELSEA,
Foreman

*
})age 65

•

~

OPINION.
One· of the grounds of defendant's motion to s0t aside the
verdict is that the "form and ~mbshmce" thereof was so defeetive. as to prohibit tlie coul't from rendering- a valid judµ:ment thel'~on, in tlmt it is obvious that the jury did not decide
all of the issues submitted, but predicated tlH~ verdict solely·
upon the issue of negligence and ignored the issues of proxi-mate ca.m~e and contributory neg·lip;(lnce.
It is to he noted that the tHmnl practic(_l was fol1owed by haYing- the verdict read in open con rt in tl1e presence of counsc l

I
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before it was ordered to be recorded and the jury was discharged. ~her~_ ~~Q_J!!QJion b~ith.erJp.ar..ty__!Q_~_il_!g~mendment of the ·verdict or tl1<~_)nterrogation of the jury oyt.lie
court l!:S to~eauiug·. If either of counsel haa raised any
question.as o the form or validity of the verdict prior to the
discharg·e of the jury it could, of courseJ have been corrected
or amended if necessary. In fact, it was inot until some weeks
later tha..t the Y.exdi~Lwas_ attacked on this g~~ound, which was
not assig1.1ec1 JJLon.e of the grounsls._gLthe wotion
page 66 ~ fo
aside the v.erdict. made immediately.a.fte1!...tbe
dlsch[Hge of the j1!!J:--.
It should be understood that the foreg·oing is not said by
way of criticism of counsel. The trial of the case consumed
three long days, the last two commencing at 9 :00 A. M. and
continuing until 5 :50 P. M. and 8 :45 P. M., respectively. The
case was vigorqusly contested at every I stage and the attorneys as well as the trial judg·e were, of course, not quite as
alert to forn:ialities and technicalities as at the trial's inception. As a matter of practice similar v~rdicts are quite frequently amended by the court without mption of counsel upon
interrogation of the jury as to their intention.
The modern authorities recognize the ~ule that verdicts are
to be construed by '' regarding the verdict liberally, with all
reasonable intendments in its support ahd with the sole view
of ascertaining the meaning· of the jury, and not under the
technical rules which are applicable to! plea.dings." In the
juterpretation of an ambig·uous verdict,I the court may make
use of anything· in the proceedings that serves to show with
certainty what the jury intended, and for this purpose reference may be had, for example, to the pleadings, the evidence,
the admissions of the parties, the instrj uctions or the forms
of verdict submitted. 5;3 Arn. J ur. 716. See also Tlz01nvson
v. Lynchburg, 155 Va. 1122; JVilliam,s v. Co1nnionweaUh, 153
Va. 987; Cape Clmrles Plyi11,g Service v. Nottin.rJpage 67 ~ hmn, 187 Va. 444.
I
In the instant case counsel made splendid open. inp; statements to the jury explaining- the issues involved. The
:jury were told that the plaintiff contended that the defendant
was guilty of neg·ligence which constituted the sole proximate
cause of the death of plaintiff's intestate and counsel related
the facts intended to be proved in support of such centention.
Defendant's counsel told the jury that the evidence would not
Rnpport the plaintiff's contention of negligence and th~t even
if the defendant were neg·ligent the evidence would not disclose that the death of the plaintiff's intestate was the proximate result thereof. The jury were then told that the plain-

set
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tiff could not recover if her intestate were g'Uilty of contribuiory negligence constituting a contributing- proximate cause
·of his death, and counsel related the facts intended to be
proved in this respect.
The jury tl)en patiently listened to more than two days of
-evidence expertly and adroitly presented on the issues of
negligence, proximate cause and contributory negligence.
~ The court laborious1y,)nstructecl the jury on 3111 of __ these
issues and, m no uncertam i~rll}_§Jqlg]1i_~ .JY!Y flfl!~ fhe~ coulcI
not render a verd1cTJ~-tI1e lain tiff 11:nless they f oun from
-c:
re one erance o
e ev1 ence . a( t 1~efenclan{ was g,nlt~
oL~~glig~n@__ w__!.(.!_ _ _G9!l~fillT{eq._tli~ '' ~_oZe 12twipage 68 Lmate caitse" __of~~~§_e~t'_~___ ge?,~h, __ !!~lJhat t4ey
must also determine wnetlier Jhe _ plaintiff's intesi:a te was.,Jtuilty.:o! CIJ,116.:lli11f<ifyjiegligence which would bar
recoy~_r~
-xffor · these instructions were read to the jury counsel
-clearly and succinctly argued the case for two hours. They
'dwelt at lengih upon the instructions explaining them in the
lig·ht of the evidence and stated and restated the issues and
tl~eir contentions as to the weight of the evidence in support
of the different views of the parties. The jury were repeatedly told by defendant's counsel that they could not find
:a verdict for the plaintiff if tl1ey did not believe from a preponderance of the evidence that the death was directly and
proximately produced by the defendant's negligence, and,
that, even so, if the jury believed from a preponderance of the
-evidence that plaintiff's intestate was guilty of negligence
proximately ·contributing to his death plaintiff could not re,cover.
After about two hours of deliberation at 8 :45 P. M. the jury
returned their verdict in the following- form:
'' We, the ·JJry, find the clefendant g·uilty of negligence and
·award the plai'ntiff, Mrs. Susie V. Bailey $10,000.00."
(,Signed) '' E. S. ELSEA, Foreman."
Of course, if there is nny substantial doubt as to wl1ether
the jury decided all of the issues in the case the verdict is
totallv defective. But in consideration of the verpage 69 } diet, together with all the other proceedings which
have been mentioned it is ·extremely unlikely that
the jury failed to decide all issues. .Such failure would constitute a complete disregard of the court's instructions, the.
,evidence and argument of counsel. I do not believe that the
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language of the verdict is such as to justify such an inference ..
The instructions called for a general verdict. There was no
requirement that the jury specify its finding· on any of theissues. If the verdict had stated: ''Verdict for plaintiff f01·
$10,000.00," it would have been sufficient. The inclusion of
a statement that the jury found the defendant guilty of negligence, in my opinion, would not justify a conclusion that.
issues not ref erred to in tbe verdict were not considered bv
the jury or that they may have been resolved in favor of tl1e
defendant. The verdict is clear as to the intention of the jury
to render a. verdict for the plaintiff against the defendant, and.
I tlJink it to be of sufficient certainty to be the basis for a valid
judgment.
The other grounds of defendant's motion are that the verdict is without evidence to support it and that the jury weremisdirected in the instructions.. I shall treat these g·rounds.
together because I believe that the instructions are proper if
the verdict is ~~pported by the evidence.
pag·c 70

r

(1)
PROOF OF NEGLIGENCE.

Defendant's main contention is that the "unbending test'''
of neg·ligence precludes jury issue because. the evidence is uncontradicted to the effect that tlle power lines were constructed
and maintained in conformity with recognized standardH of
care and gen~ral usage and custom in like situations. It i~.
contended that Beamer v. Vir.qinian By. Co., 181 Va. 650,.
governs this case.
The Bea:rner case involve8 an act.ion by arr employee ag·aimd: ,
his master for failure to provide a safe place to ,vork, a situa-tion involved in most cases where the "unbending test" is applied. There are many reasons why the test should be of more·
rigid .application in such cases than lic1·e, where a strangel"
is involved. In fact, the rule is expressly modifi~d, wlwrcstrangers are the injured plaintiffs. As stated in Vir.qinfrr
Hta,ge Lines v. Newc01nb., 187 Va. 677,682, cf. Jeffressv. v,ir,q,inian Ry. d; Power Ca., 127 Va. 6H4; 72fi:
''If there be no conflict of evidence ns to the existenre of'
the general usage, and nothing in the evidence tending; to show,.
as to employees, tfwt the usage was not reasonably safe <ff
adequate for its purpose and occm;ion, and nothing·, a,s to·
stran_qers, tend-in_q fo ·show that the usage· did not nffonl n~
high protection as would result. from any other known and
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practical methods of the business, then the usage itself is conclusive evidence of ordinary care, and no verdict to the contrary would be upheld." (Italics supplied). (See also Andrews v. Apvalachian Power Co., 192 Va. 150, 157.)
Both the ,Jeffress and Newcomb cases involved strangers.
The former involved a. fire resulting from alleged
page 71 ~ negligent operation of an electric distribution line;
in the Newcomb case a passeng·er was injured when
she stepped off a loading platform 5'112 inches in height unguarded by a rail or other device.
In the ,Jeffress case the lower court was reversed because of
an erroneous instruction on the unbending test on the ground
that it failed to include the latter portion of the rule as quoted
above. The court discusses the various ramifications of the
rule at length in evolving· the quoted rule.
In the N ewconib case there wa.s no evidence tending to show
that any othei' metl10d is more safe than that used. And "furthenn.ore no evidence that a.ny injury ha,d thereto! ore ,result eel
to atJiy passenger on account of smrw. '~ (p. 682). "Further'more, there ·was no evidence tha.t prior to the pla,int-iff 's accident, the fa,ilitre to provide such guard rails or chains had re·suUed in injury to any pnsscnger or other persons.'' (p: 683).
(Italics supplied).
Applying the rule to the ~I!BJqJ1t ca~c, in my opinion· there
ar.e .favo reasons whY Tt cannot serve fo take the case from
~hejm~y.
·
.Flx,st,! the evidence ns to the customnrv standal'cl of care
does ~:not fit the circumstances of the instmit case. There was
no testimony to the effect that the recognized standard applied where the Power Company is charged with knowledge
that persons in their dailv labors are required to
page 72 ~ come in close proximity to the wires. In the instm1t case, while the wire pa rnlleled an unfenced
public road, it was l:2 feet horizontally from a row of applo
trees. --A.~11mh1g ~11.at tho d9frndant_had l~n~wledg~_t.Jm,t t:p_g
p~'ff '~}n.te~!-~~~-~·~~~ -~·~quir~51 t? w01·k
~ifr~m:~~~!1~ t!H.t~
tre®_w1.tluL~4_.[o_ot -~ncta l llliT<Jet-;· .1t m:ntld _-1nrrmy1)Q_filliil.tl.4_1L
ffie unbending test ai; to recognized customarv height or il!sltlahon of Rimilarw'"~iuvl1e1~e-~l~ey l!.~!1iller1)iihlicJ[~Ym~s
or raverse rurnl countrv where s1mila 1· orclTiir<Iac · r ies ar,
nqt_]?.J',~S~Hlt,.,,yg_n]d COI!~?J.Upt~Jrn. !J,11 )~})$;,111°' H =n"....,: •
' SecmW: even if foe c11.-cuin.4taitct~s. ·,
tl'ie rocogni.zed
Rtancla.rcr,1here would h~ H j111T question HR to the l'N1Ronableness of the i:;tanda1;d. Bly v. Sou. Ry. Co., 183 Va. (i50.
· a ice with statutorv or other minimum rcg·ulatory

on_
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a
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requirements cannot,_ of course, create a §ta~dard of care J9
aestroy civil Iiabilitf-fol7""neghgenc~-.
---U-themilienaing: riifedoes nol''apply there can be little
doubt that neglig·ence is a jury question in the instant case.
vVe liaye a. deadly wire uninsulated except by space, maintained within a distance where space insulation was ineffectual due to the nature of the peculiar occupational activities
of plaintiff's intestate. It could hardly be said that as a matter of law a reasonably :prn<lfilil p.er_son under tho circums,!!J)ces w<;n~lcl not have increaseQ ~he_Sl)J!,_ce or use
page 73 ~ some other metrioaoflifaii1af.io.n~ to safeguarc;l_ t
worker from d~!io·er. TlJ;e-opinfons--iri "the '·cases
cited by the ctefendarit are alfi'a.s~d upon the unforseeability
by the defendant of the hazard, and it is to ·be noted that the
occupational activities of the plaintiffs near the wires were
unprecedented or infrequent. Craft v. FordHon Coal Co., 171
S. E. 886; Virginia Iron, Coal~ Coke Co. v. Perkey, 143 Va.
168; Southwestern Gas <t Elec. Co. v. DeShazo, 138 S. W. (2)
397; Am. Gen. Ins. Co. v Southwestern Gas db Elec Co. 115
Fed. (2) 706. In the last mentioned case it is difficult to ascertain from the opinion whether it is based upon the lack of
negligence of the defendant or the negligence of the crane operator.
.
.
'In my oIDID.-on .tbe,.jw~-ilL~fP. jpst@t~~-§~}.had ~µfij~ient evi-:
dence unon. whi!ili. _tb.ey migi -~on.clµcl~ _~hat the defendip1t
iili,iiu Jd reasonably.Jiav.e_ fore.~-~~~U_,,thatJ?.~i~~@~-,v9 rking aro-un_athe tre~~ mig4t !J_gj_njJ~redJv:~t~_ou~-- neS.·Ilg:ence_--on tlieir--piitts

ii~~aJlly,_.v.rnd~Pl. 1w-rM?.n_JY.Qfilc!' ll~~in~r~~tl···
fue~m,s ailQJlllf__tM_J:'~ir.e~ .QY ndclitioJ1al"~!$RMe,.Jir:~l}ter.,m!id.e

fromln§,uJt1,ti9_;r1
.r~~~-on~l;>ly desig1ied to -~aJeg}l_ard such work~r~-the dang:~r. ·
.
··
1

(2)

PROOF OF PROXIMATE CAUSE.
Defendant urges that there is no evidence upon which the
jury could base a conclusion that the death resulted from electrocution as the result of contact with the wire.
There is 110 direct evidence that the plaintiff's
page 74 ~ intestate died as a result of contact with the wire.
No witness saw the ladder touch the wire. Neither
the external examination of the body nor the autopsy disclosed anything directly Httributahle to electrocution.
The circumstances ~mrronnding tlle death are these. Bailey
was carrying a 24 foot aluminum laddH weigl1ing 37 pounds
in an upright position near a point directly beneath the wire
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which was generally 24 feet above the ground. He was going
from one section of the orchard to another, where he was engaged in thinning· apples on the trees. He had on lQather
shoes. The wires sagged between poles ( T ., p. 49). He was
seen with the ladder in an upright position with the wire
'' right up over him'' ( T ., p. 50). The ladder was '' right up
into the wires" at or immediately before he fell (T., p. 52).
He fell on his back and the lacldor fell across him (T., p. 53).
The thing happened suddenly. He was standing there- and
· just fell ("it was so quick") (T., p. 47). There was no evidence that he made an outcrv as he fell. After he fell he
moaned several times. He fumed black and "drawed his
legs and arms all up'' ( T ., p. 55). Bailey's body was lying
· near a s:r:na11 pool of water and t]1e ground was wet around
the pool. He was lying on his back with his feet almost directly under the wire (T.~ pp. 78-79). Bailey was seemingly
u~conscious hut probably alive for a short while
page 75 } after he fell but there was no sign of life when he
was placed in a car and transported to Dr. Iden 's
'Office where Dr. Tnppan examined him and found him dead.
About two feet from the top of tb~ ladder there were two or
three dark marks which would not rub off easily. They were
two inches long and "a.bout as wide as your :fingers" (T., p.
189). The autopsy did not reveal the cause of death other
than a terminal dilation of the right side of the heart. There
was some conjestion-bluish discoloration around the head
and neck (T., p. 1.52). Therp was no indication of any chronic.
state of disease nor anv evidence of disease or trauma which
was a. competent producing cause of death (T., p. 156). Bailey
was fifty-one years old; was accustomed to manual labor; and
had no symptoms of any diRease or ailmerit to which his sudden death might he attributed.
It is, of course, a striking- faC't that there was no medical
testimony to tl1e effect that the condition of the body revealed
bv the autopsy was C'omdi;:itent with death by electrocution.
· Even if the doctorR could not ~nv tlmt the condition was
·.clefinite]y attributable to el(;lctrocution it wou]d seem tliat they
would be competent to say that electrocution could have been
the producing cause of death under the objective symptoms
·observed.
However, it must be remembered that. while the burden is
upon the plaintiff to proYe the C'ause of death, it is not neces·sary to do so to the exclusion of every reasonable doubt but
only by a preponderance of the evidence. If there
J>age 76 ~ is any evidence upon which a reasonable man
migllt conclude tl1at the death was due to electro-
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cution the verdict of the jury is not subject to attack in this
respect.
.
·
It is not necessary that the circumstan(lcs point only to one:
conclusion as to the cause of death. It is sufficient if death
were more likely to have been produced by electrocution than.
any other cause.
If the facts of this case had been before the court prior to
the advance of medicine to its present amazing degree of
proficiency, I have little doubt as to what the court would
have held. V{e !should have bad a sudden death which could
have been produced by a known deadly agency, with definiteproof that the agency could have been the producing cause.
In addition the state of health was such as to indicate that.
it is unlikely that death was due to any other cause.
In my opinion there was sufficient evidence upon which the·
jury could have conclud(\cl that the death was proximately
caused by contact with the wire.

(3).

CONTRIBUTORY ~EGLIGENCE.
The remaining ground of cfof()ndant 's motion is Urnt the uncontradicted evidence conclm:;ivehr showed that
page 77 ~ Bailey was g·uilty of C'ontrihutory 1-icgligencc.
It is contended tlrnt the clanger was apparent
and Bailey was chllrged witll notice tliereof because of its
obvious nature, and, fnrtlier, tliat lic ,-vas Hpecifically warned
of the danger.
It is urged that Bailey was not working around the treeR
. when the accident" oc-curred lmt was eanying his lnclcler to·
another section of the 01·chard. Tl1e tusk assigned him did
not require him to carry his ladd0r in an uprig1it position so
that it migM come into contnct witl1 tiw wire, and the hnzanT
was not one ,vhich he would N1counter in Tlis ordinarv ocrnpational activitie~. Therefore,', defendant ',avs, Bailey wnR:
.negligent ns a matter of lnw wli(ln T1e enrried the lackfo1~ in an
upri'ght position in proximity to the wire.
This contention might he meritorion~ if Bailey bad lJecn
crossing the Iiiginvay under tlte wires, hut this was not the
case. His work required him to move his fodder to another
section of tlw orclmrd on tlle ~ame side of the wircR.
Tlrn
trees were close tog-etTier wiwre be T1nd T1ecn workrn.~· mid
from wlwnce J1e dcpn rtNl on T1iR journey down a pnth clm;el~,.
g;uardecl. hy tI1e trPcR approaehing- tlle 1::t foot strin h0hvPen
the wire and tl1e row of trH R nnrnlleling- the wire. Tl1c nlaintiff is entitled to nH re?a~onalile infere;1ccs to be drawn .-from
1
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the circumstances proven. The jury would have been justified in concluding that he planned to turn eastwardly to his
left when he reached the 12 foot Htrip. At the point
pag·e 78 ~ where the path reached the 1:2 foot strip the grade
was slightly downward and the grass was· wet. He
might have planned to lower his ladder and carry it in a
horizontal position when he arrived at the 12 foot strip., but
slipped, stagg·ered or stumbled toward the wire when he approached this point, and was thereby unintentionally brought
into a position where the ladder came in contact with tho
wire.
. Irrespective of whether he had or was charged with knowledge of the .wire, if we accept this theory it could hardly be
said that the same thing might not have happened to a man
of ordinary prudence under the circumstances. Rather, in
my opinion, the accident would be the result of a misadventure which, although, of course, it could have been foreseen
by the exercise of a high degree of care, might not have been
anticipated by a man of ordinary prudence.
A. person is not chargeable with foreseeing· untoward events
beyond his control. Slipping, falling or stumbling are usually
classed as unforeseeable accidents and a person is not charged
with the duty to foresee them unless the clanger is reasonably ·
apparent. '' Due care of one's own safety does not require
the exercise of the higl1est possible degTee of care or the
anticipation of events whic.h. while possible, are only slightly
probable.'' 38 Am. ,Jur. 866.
page 79 ~
The burden is upon the defendant to establish
contributory negligence as a bar to recovery. In
this case, in my opii1ion, the eviden<>e fails to establish contributory neg·ligence as a matter of law irrespective of whether
Bailey was charged with knowledp~c of the location of the
wires and their potential dang·er and the fact that the height
of the wire above the p.:rouncl was within range of the ladder.
For these reasons; I am of the opinion that the motion to
set. aside the verdict should be overruled.

ELLIOTT MARSHALL,
I

I

.Judge
I

•(

page 80 ~

•

•

•

•

Counsel for clf'fendant lierewitl1 as~ig·ni:;. in writi1rn.:; ground~
of defendant '8 motion, pre\Tionsly made, to set aside the verdict of the jury:
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1. The verdict was contrarv to the evidence and without
..
evidence to support it.
2. The verdict was contrary to law.
3. The verdict is insufficient in form and substance upon
which the Court can enter a judgment, in that it merely :finds
the defendant g·uilty of negligence and does not contain a
finding on the question of proximate cause and the question
of contributory neglig-enee.
4. It appears from the evidence that the defendant was not
guilty of negligence.
5. It appears from the evidence that there is no proof of
the cause of Mr. Bailey's death, and there is a lack of affirmative proof that the cause of Mr. Bailey's death was electrocution.
6. The evidence shows that Mr. Bailey was .guilty of contributory negligence as a matter of law, and that his negligence was the sole, or at least a contributing proximate cause
of his death.
7. The Court erred in granting and giving to the jury ·Instruction No. 5, in that it is argumentative and unduly tends
.to emphasize tl1e plaintiff's case. ':Phe matter covered by this
instruction ha~ been covered bv other instructions.
8. The Court erred in granting and giving to the
page 81 ~ jury Instruct.ion ~ o. 6 for the reason that it appears from tl1e evidence that Mr. Bailey was guilty
of negligence as a matter of law, a.nd, if his ladder came in
coritact with the defendant's power line, his neglig·ence was
the sole proximate cause of his death, or at least a contributing proximate cause.
9. The Court erred in granting and giving to the jury Instruction No. 9 for the rea~om; assi.2.·ned at the time the Conrt
heard argument upon the instructions and for the following
reasons: the Northern Virginia Power Company had a right
to maintain its power line on its rig·ht of way at the height
and in the manner it appears from the evidence it was erected
and maintained; a high voltap:e of current is. not a dangerous
agency when maintained in the manner in which the evidence
shows the defendant's line was maintained, and the instruction is argumentative and miRlP.ading, in that it ma:v have imparted to the jur~r the idea that a person or company maintaining a high voltag·e distribution line is an insurer of the
imfety of others. The instruction tells the jurv that a higher
degree of care is required in the maintenance~ of a high voltage distribution line, but it do()s not state how much· higher
de~ree of care is rPquirPd. Also, the in!-ltruction~ in effect.,
tells the jury that the d~fendant was maintaining a dangerous instrumentality, wl1creas the evidence shows that the
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Power Company was :not maintaining a dangerous instrumentality under the circumstances existing.
10. The Court erred in granting and giving to the jury Instruction No. 14 for the reasons asHigned at the time the Court
heard argument upon these instructions and for the following reasons: the instruction is arg·umentati.ve; the instruction
misstates the duty of the defendant under the circumstances
existing; there was no evidence that the defendant company
had knowledge that metal ladders, twenty-four feet in length,
were being used· in the manner in which Mr. Bailey
page 82 r was using his ladder at the time it is claimeq he
met his death; the instruction defines the duty of
the Power Company in the event it had knowledge that metal
ladders were being carried in upright positions f roin tree to
tree, whereas the evidence in this case shows that the ladder
was not being moved from one tree to anoth~r ; there was no
duty upon the Power Company to exercise any diligen~e to as-certain the manner in which the employees of H. F. Byrd, Incorporated, conducted themselves in the performance of their
.duties, nor was there any duty ilpon the Power Company to
have exercised any diligence to see that people do not use its
rights of way in such a manner as to come in contact with its
power lines ; the power line of the defendant company was
not near a tree upon which the decedent was working, nor was
it close enough to a tree upon ,which it would have been his
duty to work, as to haYe made it probable that a metal ladder
used in working on th<~ tree would come in contact with the
defendant's line; the Power Company maintained its lines
:at an approved standard height, over a right of way it had
rightfully acquired 1 and there was no evidence that the Power
Company was negligent in maintaining the line at the point in
,question at a height of twenty-four feet, nor was there any
evidence that the Power Company was negligent in maintain"ing wires at such height uninsulated; the instruction is not
limited to the power line in question, nor to the particular
spot on the power line in question where it is alleged Bailey
met his death. The instruct.ion is general and tells the jury
that if it maintained any of its power lines in a manner as to
make it possible that people would come in contact with them,
that the defendant is guilty of negligence in this case without
reference to the company's duty to the decedent under the
circumstances existinp:.
11. The Court erred" in ~rantin~ and giving· to the jury In.
s.truction No. 15 for the reasons assig!lied at the
J)age 83 ~ time the Court heard argument upon the instructions, and for the following reasons: the unbendin~ test rule applies in thi8 casE ; the instruction is argumenta-
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tive., the evidence shows that the defendant company had exercised such care as was required of it for the maintenance of
the power line at the position in question; the instruction is.
based upon Instruction No. 14, which was erroneous; and for
the reasons assigned relating to Instruction No. 14.
12. The Court erred in refusing to grant and give to the
jury Instruction No. A for the reasons assigned at the time.
the Court heard argument upon the instructions, and for the
following reasons: the unbending test rule applies in this
case; no person had a right to use the 1·ight of way of the·
Power Company in a manner that would interfere with its lawful maintenance of its power line, and the instruction otherwise states the law applicable in this case.
13. The Court erred in refusing to grant and give. to the
jury defendant's instruction No. B for the reasons assigned
at the time the. (fourt heard argument upon the instructions,.
and for the. following reasons : the same reasons assigned as
to Instruction No. A.
14. The ·court erred in refusing to grant and give to the
jury Instruction No. C, offered by the defendant, for the reasons assigned at the time the Court heard argument on the
instructions, and for the following reasons: for the reasons
assigned as to Instruction No. A, offered by the defendant.
.. 15. The Court erred in r.efusing to g-rant and give to the
Jury Instruction No. D, offered by the defendant, for the reasons assig·ned at the time the Court heard arg;ument upon theinstructions and for tlie following reasons: tl1e defenda.nt was:
required to use only ordinnry care~ and the defendant had tlieright to have ordinary care defined, so that t11e jury could
apply the proper Rtandarcl in determining whether such care
had been used.
page 84 ~
16. TI1e Court erred in refusing to grant and give
to the jury defendant's Instruction No. E for the
reasons assigned at the time ti1e Court heard argument upon
the instructions, and for the following reasons~ for tne reasons assigned as to fostrnction No. D, offered by tlie defendant.
17. T11e Court erred in refmdng to grant and give to the
jury Instruction No. F, offered by the defendant, for the reasons assigned at tl1e time th~. C01;trt heard argument upon
the instructions, and for tl1e following· reason8: if l\fr. Bailey
knew of the ~XistenC('.l of the power'"Iine., ancTT nevertheless.
looked and failed to take note of the danger, or, if he fnilcd
to ascertain whether he could wan{ under the wire witil his
ladder in an uprigI1t po~ition, l1e was then ~rniltv of neo·liµ:ence .. The instruction is pr<:¥dicnted upon ,Bailey's kn~~ledge of the existem~e of the wire·s·, and, if I1e knew thev were
"

.
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there, he was certainly charged with the duty of ascertaining
whether he could walk under the wires with safety.
18. The Court committed error in refm;ing to grant and
give to the jury defendant's Instruction No. G, for the reasons assigned nt the time the Court heard argument upon the
instructions, and for the following reasons: except when using
a metal ladder, in an uprig·ht position, for the purpose for
which it was designed and intended to be used, namely: reaching the higher branches of trees, it became the duty of a person so using the ladder to see that such use could be made in
safety. The failure to determinll that such use could be made
in safety constituted 11(:lgligeuce; tl1e evidence in the case does
not show that it was necessary or proper to carry a metal
ladder, twenty-four feet in leng-t11. in an upright position from
one block in tlie orchard to another, but, on the contrary,, it
appears from the (\Vidcnce that it was neither required nor
customary to make suc>h use of metal ladders.
19. The Court en:ed in refusing to grant and
page 85 ~ give to the jury defendant's Instruction No. H for
the reasons assigned at the time the ·court heard
argument upon the instructions; and for the following reasons: when a person goes upon the right of way of a power
company and makes use of it in a manner that will interfere
with the proper use Qf the right of way by its owner, then
such person is required to use a l1igher degree of care for his
own safety; the defendant company was not an insurer, and
the duty of the decqdent should have been defined when be
made use of a metal ladder in the manner disclosed by the
evidence.
20. The Court erred in refusing to grnnt and give to the
jury defendant's Instruction No. I for the reasons assigned
at the time the Court heard arg:ument upon the instructions,
and for the following r~asons: the jmy should have been tolcl
that if the decedent snw the defendant 'H electric line and
touched it with his ladder, then he could not recover because
of his own neg·ligence.
21. The Court errod in refusing· to p;rant and give to the
jury defendant's Instruction No. ,J~ for the reasons assip:ned
at the time the Court heard argument upon the instructfons.
and for the following· reasons: the cfof cmdnnt had the right
have the duty of the de~edent defined when carrying a metal
ladder in an uprig-ht poRition nPar elertric power lines, and
the instruction correctlv cl~fines tliat dutv.
22. The Court C?rJ'(ld° in rsfusirnr to g·;·:mt and give to tlrn
jury defendant's Im;h'uction No. K, for the reasons assigned
at the time tl1e Court l1enrd arirnment upon the instructions,
and for the following rca~ons: the im;truction correctly tells

to
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the jury what facts must be proved before the jury could fincJ
the defendant guilty of negligence, and before the jury could
render a verdict for the plaintiff.
23. The Court erred in refusing to grant and give to the
jury defendant's Instruction No. L for the reasons assigned
at the time the Court hea·rd arg:ument upon the instructions,
and for the following· reasons: the instruction correctly defines the duty of the plaintiff in establishing her
page 86 ~ case, and the instruction correctly tells the jury
. what mg.st he proved before the plaintiff may recover.
24. The Court erred in refusing to grant and give to the
. jury defendant's Instruction No. M, for the reasons assigned
at the time the Court heard argument upon the instructions
and for. the following· reasons: the defendant had the right
to have the jury told that the mere proof that Mr. Bailey's
death from electrocution gives no rise to a presumption that
the defendant was guilty of negUg·ence, but that the burden is
upon the plaintiff to prove that the ?ower Company was negligent., and that its negligence was responsible for the electrocution of Mr. Bailey.
25. The Court erred in refusing to grant and give to the
jury defendant's Instruction No. N, for the reasons assigned
at the time the Court heard argument upon the instructions,
and for the following reasons: tlwre was no evidence that the
ladder touched the power line; the jury should have been told
that the mere fact tllat a witne~s testified that the ladder was
up in the wires,.or near the wires, was insufficient from which
the jury could infer that the ladder touched the wires; the
instruction correctly defines the duty of the plaintiff.
26. The Court erred in refusing to grant and give to the
jury defendant's Instruction No. 0, for the reasons assigned
at the time tl1e Court heard argument upon the instructions,
and for the following reasons : The Court should have instructed the jury that it was .necessary that they find that .the
metal ladder actually came in contact with the wires, and that
it came in contact with said wires because of their negligent
maintenance by the defendant.
27. The Court erred in refusing to grant and give to the
jury defendant's Instruction No. P, for the reasons assigned
at the time the Court heard ~rgument upon the instructions,
and for the following· reasons: there is no presumption that
the defendant wai;; negligent from the proof of. Mr.
page 87 ~ Bailey's death: the mere proof of l\fr. Bailey's
death does not create a presumption that the ladder touched th~ wire, or that the defendant was guilty of neg-

Northern Va.. Power Co., v. S. V. Bailey, Adm 'x &c.

35

Ugence. The instruction defines the duty of the plaintiff in
establishing her case.
28. The Court erred in refusing to grant and give to the
jury defendant's Instruction No. Q, for the reasons assigned
at the time the Court heard argument upon the instru~tions,
and for the reason that the ·duty rested upon the plaintiff to
prove that Jesse J. Bailey died as a result of electrocution and
from no other cause.
29. The Court erred in refusing to grant and give to the
jury defendant's Instruction No. R, for the reasons assigned
at the time the Court heard argument upon the instructions,
.and for the following reasons: the instruction correctly told
the jury that i~ the· jury found that the power line was constructed and maintained by the defendant with a due regard
.for the safety of persons walking in the orchard adjacent to
the defendant's line, there was no duty upon the defendant
to raise its line or to insulate it; the jury had the right to
,determine whether the defendant company did use due care
and, if it did use due care, then the duty rested upon the de-cedent., in the use of his metal ladder, to take care for his own
.safety.
30. The Court ~rrcd in refusing to grant and give to the
jury defendant's Instruction No. S, for the reasons assigned
-at the time the Court heard argument upon the instructions,
and for the following reasons: the defendant company owned
a lawfully acquired right of way, upon which it maintained
its power line in an approvEld and customary manner; there
were trees upon the right of way upon which the employees
of H.F. Byrd, Incor11orated, would be expected to use metal
ladders; there were no trees at the point where it is claimed
Mr. Bailey :met his death in such position as to put
pag·e 88 ~ the defendant company upon notice that twentyf our foot metal ladders would be used upon such
. trees and thus probnbly come in contact with the defendant's
wires; the defendant company, therefore, had the right to
-assume that the employees of H.F. Byrd, Incorporated, would
not conduct themselves in a manner so as to come in contact
with defendant's wire~.
31. The Court erred in refusing to grant and give to the
jury defendant's In~truction No. T, for the reasons assigned
-at the time the Court heard argument upon the instructions
and for the following reasons : for the same reasons assigned
·as to defendant's Instruction No. S.
32. The Court err<:~d in refusin~ to g-rant and give to the
jury defendant's Ini::truction No. U, for the reasons assigned
-at the time the Court heard arg-ument upon the instructions
and for the following- reasons: tl1ere was evidence that signs
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and posters had been erected and posted, in conspicuous
places, on the property of H. F. Byrd, Incorporated, and
where they would have been observed by the employees of
H. ·F. Byrd, Incorporated; Bailey saw, or., in the exercise of
reasonable care, should have seen said signs and posters and
have heeded their warning; if Bailey failed to heed the warning, and to take care f oi' his own safety, he was negligent, and
if his neglig·ence was a proximate contributing cause of his.
injury he could not recover.
33. The Court erred in refusing to grant and give to the
jury defendant's Instruction No. V; for the reasons assigned
at the time the Court heard argument upon the instructions
and for the following reasons : the evidence shows that Bailey
was warned by Robert Wood, and by the posters, of the danger of carrying a metal ladder in a position so as to come in
contact with electrically charged wires. Therefore, Bailey's
duties should have been defined in an instruction, and the instruction offered correctlv defines his duties and the result
of :Jiis·.faiiure
perform his duties.
.
page 89 ~
34.·:the Court erred in overruling objection by
counsel· for defendant to the following question
propounded by counsel for plaintiff, on page 31 of the record :

to

"Q. · Did you see I16w he carried his ladcler·f ,.,
35. For the reason stated in tlle record, the Court erred
in overruling- the objection of counsel for defendant to the
question propounded by counsel for the plaintiff, on pag·e 33
of the record :

'' Q. Did you notice how I1e carried tlle ladder or moved it
about from tree to tree f ''
36. For the reason stated in t.Iie record, tile Court erred
in overruling the ol1jC'ction of counsel for defendant to the
question propounded by counsel for the plaintiff, on pa~;e 34
of tlle record:

,v

'' Q.
as .tI1e Ia<lder efanclinp; up, OT" was H sideways.• or
was it level with the ground, or in just what position did be
carry the ladder f ''
37. For the reason stated in me rPcord. flle Court e~red
in overruling the objection of counsel for· defendant to the
question propoundC'd hy counsel for the plaintiff, on pag·e 34
of the record:
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·" Q. In any different way than the way which you say Mr.
Bailey carried his ladder 1''
·

38. For the reason stated in the record, the Court erred
in overruling the objection of counsel for defendant to the .
question propounded by counsel for the plaintiff, on page 35
of the record :

."Q. How did they carry them f
'' A. Carried them straight up.''
Also, for the reason that the manner in which other employees carried their ladders was not in issue.
39. For the reason stated in the record, the Court erred
in overruling the objection of counsel for defendant to tho
question propounded by counsel for the plaintiff, on pag·e 41
of the record :
pag·e 90 ~

'' Q. Did any of the people who were working
with you in the course of their work move on to
another section· a few rows away to some place?
'' A.. Yes, tlley all did.''

40. For the reasons stated in the record, the Court erred
in overruling the objectionR of counsel for defendant to the
questions propounded by counsel for the plaintiff, on page 48
of the record :

"Q. Can you tell us anything· about what you observed in
that area reg·arding electric wires?"

•

•

•

"Q. What did you see, what did you observe, if anything,
about any electric wireR in that area of those trees.''
41. The Court errClcl in refusing to grant the following motions of counsel for the defendant, as reported on page 51
of the record:
.
'' And I ask that tlle roum;el not be permitted to further
examine this witness in re~arcl to that in view of this higllli
suggestive question. I think it's highly prejudicial to defendant ,s case.''
· 42. The Court erred~ for tlie reaRon stated in the record,,
in refusing· to exclude from the record tl'le following answer
of the witness, contained on page 52:

··~
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'' A. Well, the ladder was right up there into ~he wires, the
part-''
·

43. The Court erred in the ruling contained at the bottom
of page 107, and the top of page 108, of the record, wherein
the Court said :
''Let me make myself clear. 'rhis is the view I take of it:
This was notice to them that people w~re· using ladders 24
feet in length in and around their electric transmission lines
-metal ladders. This brought home to the company that
knowledge. Now, obviously, it's a physical fact that if men
are using ladders around apple trees 24 feet in length there
is a possibility that those ladders will come in contact with
the lines. I am admitting this evidence to show that the company had knowledge that the ladders were being used and
that that presented a danger which wouldn't exist except in
orchards where such ladders were being used.''
For the reason stated on page 107 of the record, and for the
reason that the proof of a prior accident was highly pre,iu;..
dicial to the rights of the defendant, as it tended to prejudice
the minds of the jury against the defendant. The
page 91 ~ proof that another metal ladder, on another occa-:
sion, had touched the d(\fendant's wires at another
place along its line, under entirely different circumstances,
as disclosed by the evidence heard in chambers had no probative value in establishing the negligence of the· defendant in
the case at bar, but tended to the prejudice of the defendant,
and there was no evidence that the circumstances under which
the ladder came in contact with the wire on the prior occasion.
were similar to those in the case at bar.
44. For the reasons assigned in the foregofog ground., the
Court committed error in permitting counsel for plaintiff to
examine the witness N eurclenburg upon the matters disclosed
by the record, pages 108 to 110, inclusive, and in refusing to
sustain defendant's motion to exclude said evidence.
·
45. For the reasons stated in the record, the Court erred
in refusing to strike the following answ~r of the witness, on
page 165:
"A. It's rather difficult to answer that. I examined 11im
for the cold, of wllich l1e was complaining, but I found no evidence of any other illness.''
46. For the reasons stated in tlle record, the Court erred

Northern Va. Power Oo., v. 'S. V. Bailey, Adm'x &c. · 39in refusing to sustain the objection of counsel for defendant
to the following question, on page .166 of the record :

"Q. Did he appear, on the times when he came under .you~
professional observation, to be of good or ill health.''
.and in refusing to exclude the answer of the witness, on page
166:
'' A. It's very difficult to answer the question in so far as
his general health is concerned, as far as my' making an ex.amiria tion. Over this period of time it's hard to recall. The
-only thing I can say is that he certainly didn't impress me as
. being an ill man or having any chronic ailment.''

47. The Court erred in refusing to strike the plaintiff's
-evidence upon the grounff assigned in the record, page 207,
•etc.
48. The Court erred, for the reasons stated in the record,
in sustaining objections of coumiel for plaintiff to certain ·
questions propounded to the witness., C. C. Moler,
page 92 } which questions, objections and rulings of the
Court are contained within pages 221 to 236, in·clusive.
49. For the reasons stated in the record, the Court erred
in sustaining objections o~ counsel for the plaintiff to questions propounded by counsel for the defendant to the witness,
Gordon Keith Carter, and contained within record pages 257
to 263, inclusive.
50. For the reasons stated in the record, the Court erred
in sustaining objections of counsel for the plaintiff to questions propounded by coumml for the defendant to the witness,
William N eurdenburg, and contained within record pages 280
to 288, inclusive.
51. For the reasons stated in the record, the Court erred
in sustaining objections of counsel for the plaintiff. to questions propounded by counsel for the defendant to the witness,
Virginia Wilson, and contained within record pages 289 to
"295, inclusive.
52. The Court erred in sustaining the motion of counsel
for plaintiff to strike out the following answer of the witness,
·Robert Wood, on page 297 of the record:
"A. No, sir., I couldn't state the times and places. The
~nly thing is whenever any place that I would be at it was
~lose to wires, I would warn them.''
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53. The Court erred in refusing to sustain the motion of
counsel for defendant to strike all the evidence offered on
behalf of the plaintiff for the reasons stated in the recor<l»
page~ 340 and 341.

NORTHERN VIRGINIA PO"WER

COMPANY

By J. SLO...I\.N KUYKENDALL
Counsel

•

•
page 93

f
•
ORDER.

This action I1aving been set for trial on tlJe 14th day of
November, 1950, came the plaintiff, in person and by counsel,,
and the defendant, by counsel, both parties announcing that
thev were readv for trial.
Also, came nine veniremen, pursuant to the venire t rwias
heretofore returned, namely: Benjamin Paige, R. I-I. l\foAtee,.
"William Pyne, I. K. Morehead, J obn l\L Hawkins, Ernest
Elsea., Roy Campbell, James Oscar Forsytllc, and Howard
Lloyd, who, having been duly sworn. were examined and found
free of all exceptions. Th01~efore tlle plaintiff. and defendant
each struck one venireman from said panel, leaving Benjamin
Paige, R. H. l\foAtee 1 William Pyne, I. K. Morehead, John
M. Hawkins, Ernest Elsea, and Roy Campbell, who were duly
sworn as jurors to justly try the issues joined. between the·
plaintiff and the defendant, and a true verdict to render according to the law and tlw evidence.
Thereupon, opening statements were made by counsel, ancl ·
the evidence of the plaintiff was l1eard and completed, after
which defendant, by counsel, moved to strike the evidence of
the plaintiff upon the grounds assigned by counsel for tliedefendant and contained in the record of tlle proceedings in
this action., which motion was duly considered by the Court
and overruled, to wI1foh action of the Court tI1e defendant objected and excepted; and, tller~npon, the evidenc~ of tl1e defendnnt was h~ard a11d completed, on the 16tll day of N ovember, 1950, after wl1icb evidence in rebuttal was offen:id bv the
plaintiff and completed. Upon tl1e com,nletion of
page 94 ~ all of the evidenre, the defendant moved-the Court.
to strike the plaintiff's evidence upon tlle grounds
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assigned by counsel for the defendant and contained in the
record of the proceeding-s in this action, which motion. was
duly considered by the Court and overruled, to which action
of the Court the defendant, by co1~nsel, objected and excepted.
After receiving the iustructions of the Court, and after heariI;lg argument of counsel, the jury retired to consider its verdict. Upon deliberation, the jury returned a verdict in the
following words and figures, to-wit:
""\Ve, the jury find the defendant guilty of negligence and
award the Plaintiff, Mrs. Susie V. Bailey,~ ten thousand dollars,
''Signed:
· ·- "E. S. Elsea
Foreman.''
In open Court, the Court direrted the Clerk to record said
verdict as the verdict of the jm·y, and the· jury was discharged. Whereupon the defendant, by counsel, in open
Court, moved the Court to set aside said verdict upon the
ground that it was contrary, to the law and the evidence, and
without evidence to support ~t, and the defendant, by counsel, further moved the Court to enter a judgn1ent for the defendant. January 8, 1951, wa.s fixed as a time for hearing
argument on said motion, after which Court was adjourned.
Thereafter, by an Order entered in this action, the Court
fixed the 12th day of "March, 1951, as a date to hear argument
on the motion to set aside the verdict of the jury, and, on said
date·, the Court heard argument of counsel for plaintiff and
defendant on said motion, upon the grounds assigned by coun·sel for the defendant and contained in the record of the proceedings in this action, and upon the grounds as~igned i.n writ-"
ing by the defendant which are lwrewith :filed in this action
and made a part of the record tllerein. After hearing arg1.1ment, counsel for both partieR submitted briefs.
page 95 ~
Upon dne consjderation of said motion, and all
the grounds a~Rigned in support tl!ereo( the Court
is of the opinion that mid motion should be and the same is
hereby overruled, to whieh action of the Court the defendant,
by counsel, objected nnd duly exceptc•d.
It is, therefore, adjudged and ordered that the plaintiff,
Susie V. Bailey, Administratrix of the Estate of Jesse .J.
Bailey, deceased, recover nnd have ;indgment ag·f-!inst the said
defendant,· the Northern Virginia Power Company, a corpo-
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.ration, for the sum of Ten Thousand Dollars ($10,000), the
amount of the damag·es by the jury in its verdict awarded,
with interest thereon at the rate of six per cent ( 6%) per
annum from the 16th clay of November, 1950, until paid, tl1gether with plaintiff's eosts by her about her action herem
expended.
'l'he defendant, having expressed its intention to apply to
th~ Supreme Court of Appeals of Virginia tor a writ of error,
the execution of the judgment awarded by tnis Order is hereby suspended for ninety days in order to euable the defendant, within said period, to file a petition with the Supreme
Court of Appeals for a writ of error and S'ltperseiieas. The
suspension of thiR judgment is pursuant to Section 8-465 of
the Code of Virgii1ia, and is conditioned upon the defendant's
executing, before the: Clerk of this Court, within five days
from the entry of this Order., a bond, with proper surety, in
the penalty of $10,500.00, conditioned according to law.
Enter:
ELLIOTT MARSHALL,
Judge.
Seen:
.J. SLOAN KUYKENDALL
.T. LYNN LUCAS,
.WILLIAM W. LO"\VELL

The foregoing- order was entered June 19, 1951.

•

•

•

EI,LIOTT MARSHALL,
Juclg·e .
i<

•

page 102 ~

•

•

•

NOTIC~ OF APPEAL.
This is notice that Northern Virginia Power Company, de:l'endant, will apply to one of the Justices of the Supreme

Court of Appeals of Virginia for a writ of error in this action.

•
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ASSIGNMENTS OF ERROR.
(1) The Court erred in overruling defendant's motion,
:made at the conclusion of plaintiff's eYidence, to strike plaintiff's evidence.
(2) The Court erred in overruling the defendant's motion,
made at the conclusion of all of the evidence, to strike the
plaintiff's evidence.
(3) The Court erred in ove~ruling the defendant's motion
to set aside the verdict of the jury as contrary to the law and
:the evidence, and in overruling defendant's motion to enter a
judgment for the defendant.
(4) The Court erred in ruling that the evidence was legally
sufficient to enable the jury to find that the defendant was
guilty of negligence.
( 5) The Court erred in ruling that the evidence was legally
·sufficient to enable the jury to find that negligence on the
part of the defendant was the sole proximate cause of the
death of Jesse J. Bailey.
page 103 ~
(6) The Court erred i~ entering the Order over.
ruling defendant's motion to set aside the verdict of the jury, and awarding the plaintiff a judgment in the
sum of Ten Thousand Dollars ($10,000). Said Order was
entered on June 19, 1951, and is of record in Common Law
Order Book "L", page 587.
(7) The Court erred in overruling- defendant's motion,
made in open court upon the return of the verdict of the jury,
that the Court enter a 'judgment for the defendant.
(8) The Court erred in ruling· tlmt Jesse J. Bailey was not
·guilty of contributory negligence as a matter of law.
(9) The Court erred in granting and giving to the jury In-struction No. 5.
(10) The Court erred in gTanting and giving to the jury
Instruction No. 9.
(11) The Court erred in granting and. giving to the jury
Instruction No. 14.
( 12) The Court erred in granting and giving to the jury
Instruction No. 15.
(13) The Court erred in refusing to gTant and give to the
jury Instructions NOR. A, B, C, S and T, offered and requested
by the defendant.
(14) The Court erred in refusing- to grant and give to the
jury Instructions Nos. D and E, offered and requested by the
defendant.
(15) The Court erred in refusin_g- to p:rant and give to the
jury Instructions Nos. F, G, H, I~ J, R, U and V, offered and
requested by the defendant.
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(16) The Court erred in refusing to grant and give to the.
jury Instructions Nos. :M:, N: and P, offered and requested by
the defendant.
(17) The Court erred in refusing to grant and give to the
jury Instruction No. Q, offered and requested by the def endant.
.
page 104 ~
(18) The Court erred in overruling objections.
by counsel for defenclant to the following questions propounded by. counsel f9r plaintiff to the witness, Lillie·
McDonald,, and the answers responsive ,thereto:

"Q. Did you see how he carried his ladder" (R., p. 31)?
'' Q. Did you notice how he carried the ladder or moved it.
about from tree to tree'' (R., p. 33)?
'' Q. Was the ladder standing up, or was it sideways, or
was it level with the ground, or in just what position did he
carry the ladder" (R., p. H4) ¥
·
·
'' Q. In any different way than the way whieh you say Mr_
Bailey carried his ladder f
'' A. No, I qidn.'t'' (R., p. 34).
"Q. How· did they carry them!
"A. Carried ·them straight up'' (R., p. 35).
"Q. How did he carry his ladder from tree to tree!
"A. He carried it up" (R., p. :37).
(19) The Court e1Ted in overruling the following request
of counsel for defendant~
'' And I ask that the counsel not be permitted to furthe1·
examine this witness fo regard to tlmt in view of this highly
suggestive question. I think it's highly prejudicial to defendant's case" (R., p. 51).
(20) The Court erred in overruling the motion of counseI
for the defendant fo exclude the following answer· of tlw witness, Lillie :McDonald:

"A. ·well, the ladder was rigM up tltere into tlle wires 1 the
part-~' (R., p. 52).
(21) The Court erred in ruling tlmt nfaintiff coulcl ~how
by the evidence that H metal htdcler usecl by Buddy' Pierce,.
prior to tlie date on which tTesi;ie ,J. Bailey died, had come in
contact with tlle electric line of tl1.e defendant company, the
~aid nding being contained in the following Jnnguage:

"Let me make myself clear. Thie;; ic;; Hie view I take of it:
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This was notice to them that people were using ladders 24
feet in length in and around their electric transmission lines
-metal ladders. This broug·ht home to the company that
knowledge. Now, obviously, it's a physical fact
page 105 ~ that if men are using ladders around apple trees
24 feet in length there is a possibility that those
ladders will come in contact with the lines. I am admitting
this evidence to show that the company had knowledge that
the ladders were being used and that that presented a danger
which wouldn't exist except in orchards where such ladders
were being used'' ( R., pp. 107, 108).
and the Court further erred in permitting counsel for plaintiff to examine the witness, William Neurdenburg·, upon the
matters disclosed by the reeord, pages 108 to 110, inclusive,
and in refusing to sustain defenclant 's motion to exclude said
evidence.
·
(22) The Court erred in overruling objections by counsel
for defendant to the following· questions propounded by counsel for plaintiff to the witness, Dr. Frank Tappan, and in
overruling motions by counsel for defendant to strike and
exclude the following answers of said witness:

"A. It's rather difficult to an:;;wer that. I examined him
for the cold of which he was complaining, but I found no evidence of any othe1· illness'' ( R., p. l 65).
"Q. Did he appear, on the times when he came under your
professional observation, to be of good or ill health .

•

•

•

"The vVitness: It's very difficult to answer tbe question
in so far as his general lrnalth is concerned, as far as my
making an examination. Over this period of time it's hard
to recall. The only thing· I cnn say is that he certainly didn't
·impress me as being an ill man or ]iaving any chronic ailment" (R., p. 166).
(23) The Court erred in snRh1ining· objections of counsel
for plaintiff to the following questionR propounded bv coun·
sel for defendant. to the witness.~ C. C. Moler=
"Q. Mr. Moler, will you plea~e stnte ·what ]1eig·ht is required-what the minimum height fa of the National Eleetrical Safety Code promulgated hy· the United States Bureau
of Standards for 2,800-volt eleetric distribution lines in rural
a,reas along the public roads" (R., p. 221)?
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"Q. What is the minimum height at which the N ortherrl
Virginia Power Company has been accustomed to maintain
and operate its 2,300-Yolt electric distribution lines over its
right of ways adjacent to public highways and orchard property in Clarke County, Virginia, and in the northern part of
Virginia'' (R.., p. 229) 1
page 105

~

(24) The Court erred in sustaining objections
of counsel for plaintiff to the following questions
propounded by counsel for defendant to the witness, Gordon
Keith Carter :

"Q. Will you please state whether or not it is" feasible and
practicable to insulate a 2,300-volt electric distribution line
extending in r1iral areas froma hazard standpoint to individuals and property'' (R., p. 257) 7
'' Q. Will you please state whether you know from your
experience and your knowledge whether it is practical and
feasible to insulate a 2.300-volt electric distribution line to be
used in rural areas for distribution of electricity" (R., p. 258) T ·
'' Q. I ask you w11ether you know whether electric distribution lines containing 2,300 volts of electricity may, from a
safety standpoint, be insulated effectively and as the cost
will permit for electric diRtribution in the rural areas" (R.,
p. 259).
''Q. Now, with y~ur knowledge of electric distribution lines
throughout the country and your experience and knowledge
of the costs and feasibility of insulation of those lines., will
you please state whether in your opinion it is practical or
feasible fol' power compan·ies dis1 ributing- electric energy over
those lines to insulate" (R., p. 2GO)
(25) The Court erred in sustaining objections of counsel
for the plaintiff to question~ propounded by counsel for the
defendant to the witnes8, "'Villiam N eurdenburg, relating to
the posting, circulation and exhibition of posters and notices·
reg·arding the use of metal ladders near electrically char~ed
wires, said questions being contained within pages 280 to 284,
inclusive, of the record.
(26) The Court erred in sm::taining tlie motion of counsel
for plaintiff to strike ont the following answer of the witness,
Robert Vvood:

'' A. No, sir, I couldn't state the times and nlaces. The·
only thin~ is whenever any place tlmt I would be at it was
close to wires, I would warn them'' (R., p. 297).
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(27) The Court. erred in holding· that the verdict of the
jury was sufficient in form and content to enable the Court to
·
enter a judgment for the plaintiff on said verdict,
page 107 } and the Court further erred in entering the Order,
on June 19, 1951, thereby awarding the plaintiff
a judgment upon the verdict of the jury.

J. SLOAN KUYKENDALL
Counsel for Northern Virginia Power
Company

•

•

•

•

•

page 108 } OBJECTIONS OF THE DEFENDANT, NORTHERN VIRGINIA POWER COMPANY, TO
INSTRUCTIONS ORA.NT.ED AND GIVEN TO THE
JURY.
INSTRUCTION NO. 5.
The Court erred in granting and giving to the jury Instruction No. 5, in that it is argumentative and unduly tends to
temphasize the plaintiff's case. The matter covered by this
instruction was covered by Instructions Nos. 2, 3, 4, 11, 14
-:and 15.
INSTRUCTION NO. 9.
The Court erred in granting and giving to the jury Instruction No. 9 for the following reasons: the Northern Virginia
Power Company bad a right to maintain its power line on
its right of way at the height and in the manner it appears
from the evidence it was erected and maintained; a high volt:age of current is not -a clangei:ous agency when maintained in ·
the manner in which the evidence shows the defendant's line
was maintained, and the instruction is argumentative and
misleading, in that it may have imparted to the jury the idea
that a person or company maintaining a high voltage distribution line is an insurer of the safety of others. The instruction tells the jury that a hig·her de?:ree of care is required in the maintenance of a hi~h voltage distribution line,
but it does not state how much higher degree of care is re~uired. Also, the instruction, in p,ffect, tells the jury that the
-defendant was maintaining a dangerous instrumentality,
whereas the evidcmce showR that the Power Company was
not maintaining a dangerous instrumentality under the cir~umstances existing.
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INSTRUCTION NO. 14.

The Court erred in granting and giving to the jury Instruction No. 14 for the following reasons: the instruction is argumentative; the instruction misstates the duty of
page 109 ~ the def end ant under the eircumstances existing;
there was no evidence that the defendant company
had knowledge that metal ladders, twenty-four feet in length,:
were being used in the manner in which .Mr. Bailey was using
his ladder at the time it is claimed he met his death; therewas no evidence from which the jury could find that it was a
common practice of persons working in Byrd orchards to use.
metal ladders appi·oximately twenty-four feet long·, nor is.
there evidence from which the jury could find a common practice for orQhai-:d. '}'Orkers to carry metal ladders in an upright
position fr<nir:tree . to tree near defendant's electric wires;· the:
instruction'tells. the jury that it was the duty of the defendant
to have raised its line, or to have insulated its wires, to have
prevented injury to persons using metal ladders with due
care in the performance of work in orchards near the trees.•
thus telling· the jury, in effect, that the company is an insurer
of the safety of the employees using metal ladders ; the employment of the words-"with due care''-as applfocl to the
employees of the Byrd orchard, should have been enlarged
upon in the instruction, for the purpose of telling the jury
that due care must be m:ed to avoid contact with electrically
charged wires, for, as the instruction now stands, the jm1r
could have assumed that the Court meant that due care was;
required in placing the ladder against a tree; there is no evidence from which the jury could have found that Mr. Bailey
was required by his employer, nor by custom. or convenience-,.
to carry his ladder in an uprig-ht position in walking from one·
block in the orchard to another; the instruction defines the. duty of the Power Company in tl1e event it had knowledgethat metal ladders were being (~arriecl in uprig·ht positions:
from tree to tree, whereas the evidence in this case shows:
tliat the ladder was not being moved-from one tree to another;
tllere was no. duty upon the Power Company to exercise any
diligence to ascertain ·me manner in which the employees of
H. F. Byrd, Incorporated, conductccl themselves in tile performance of tlieir duties, nor was there any duty
page 110 ~ upon the Power Company. to I1ave exercised any
.diligence to see. that people do not use its rig·hts·
of· way in sucl1 a. manner as to come in contact with its power·
lines; the powei: line of the defendant company was 110t 11ea r·
a tree upon which tlw cforeclent was working, nor WAS it cloRP-'
cnongI1 to a tree upon wI1icT1 it would have been his dutr to
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work, as to have made it probable that a metal ladder used in
working on the tree would come in contact with the defendant's line; the Power Company maintained its lines at an approved standard height, over a right of way it had rightfully
acquired, and there was no evidence that the Power Company
was negligent in maintaining the line at the point in question
·at a height of twenty-four feet., nor was there any evidence
that the Power Company was negligent in maintaining wires
at such height uninsulated; the instruction is not limited to
the ·power line in question, nor to the particular spot on the
power line in question where it is alleged Bailey met his death.
The instruction is g~neral and tells the jury that if it maintained any of its powe1· lines in a manner as to make it possible that people would come in contact with them, that the
defendant is guilty of negligence in this case without reference to the company's duty to the decedent under the circumstances existing.

INSTRUCTION NO. 15.
0

The Conrt erred in granting and giving to the jury Instruction No. 15 for the following reasons : the unbending test rule
applies in this case; the instruction iR argumentative; the evidence shows that the ·defendant company had exercised .such
care as was required of it for the maintenance of the power
line at the position "in question; the iirntruction is bllsed upon
Instruction Ko. 14, which was erroneous; for the reasons assigned relating to lm;iruction No. 14; and for the further
reason that the instruction tells the jury, in effect, that the
manner in which the defendant maintained its line was neg·ligence, and that proof of the maintemmce of the line in conformity with the nsag-<?8 and practices of electric
pag·e 111 ~ companies generally, under similar conditi001s, is
not sufficient proof from which the jury could find
that the defendant used due care.
I

•

OBJECTIONS AND EXCFJPTTONS OF THE DEFENDAN'F, NORTHERN VIRGINIA. P(HVER COMPANY,
TO ACrrION OF THE COURT IN REFUSING TO
GRANT AND GIVE TO THE .TURY INSTRUCTIONS
REQU.ESTED BY THE DEFENDANT.
INSTRUCTION NO. A.
The Court erred in rrfrn;;ingo to p:mnt and give to the jurv
Instruction No. A for the following· reason~: t11c unbendin~
test rule applies in tl1ii:; ease; no pf.lrson had a right to use the
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right of way of the Power Company in a manner that would
interfere with its lawful maintenance of its power line; there
was no duty upon the defendant to have anticipated the happening of the event which plaintiff claims occurred in this
case; and the instruction otherwise correctly states the law
applicable in this case.

INSTRUCTION NO. B.
The Court erred in refusing· to g-rant and give to the jury
Instruction No. B for the following reasons: the unbending
test rule applies in this case; no person had a right to use
the right of way of the Power Company in a manner that
would interfere with its lawful maintenance of its power line;
there was no duty upon the defendant to have anticipated the
happening of the event which plaintiff claims occurred in this
case; and the instruction otherwise correctly states the law
applicable in this case. The defendant had the right to have
the jury told. that. the defendant company had the lawful right
to use its rig·ht of way without interferencc by H. ~. Byrd,
Incorporated, and its employees, and that it was not required
to maintain its line at a height or in a manner so as to
avoid hazards created by the ernplo:y·ees of H. F. Byrd, Incorporated.
I

page 112 ~

INSTRUCTION NO. C.

The Court erred in refusing to grant and give to the jury
Instruction No. C for the following reaso1ts: the unbending
test rule applies in this case: no person had a right to use the
right of way of the Power Company in a manner that would
interfere with its lawful maintenance of its power line; there
was no dut~T upon the defendant to have anticipated the happening of the event which plaintiff claims occurred in this
case; and the instruction otherwiRe correctly states the law
applicable in this case. The defendant had the right to have
the jury told that the defendant company had the lawful right
to use its right of way without interference by H. ·F. Byrd,
Incorporated, and its employees, and that it was not required
to maintain its line at a heig·h~ or in a manner so as to avoid
hazards created by the employees of H. F. Byrd_, Incorporated.
·
INSTRUCTION NO. D.
The Court erred in refnr,;ing- to grant and g-ive to the jury
Instruction No. D, offered by the defendant, for the following
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reasons : the defendant was required to use only ordinary
care, and the defendant had the right to have ordinary care
defined, so that the jury could apply the proper standard in
determining whether such care had been used.
INSTRUCTION NO. E.

The Court erred in refusing to grant and give to the jury
Instruction No. E, offered by the defendant, for the fallowing
reasons: the defendant was required to use only ordinary
care, and the defendant bad the right to have ordinary care
·defined, so that the jury could apply the proper standard in
determining whether such care had been used. The defend:ant was not required to use care greater than that established
by use and custom as reasonable and proper care, and if the
jury found from the evidence that such care was used by the
defendant, then the defendant was not negligent.
page 113}

INSTRUCTION NO. F.

The Court erred in refusing to grant and give to the jury
Instruction No. F, offered by the defendant, for the following
reasons : if Mr. Bailey knew of the existence of the power line,
~nd, nevertheless, looked and failed· to take note of the danger, or, if he failed to ascertain whether he could walk under
the wire with his ladder in an upright position., he was then
guilty of negligence. The instruction is predicated upon
Bailey's knowledge of the existence of the wires, and, if he
knew they were thPrc, he was ce1·fa.inly charged with the duty
of ascertaining whether he could walk under the wires with

~ah~.

·

·

INST:ltUCTION NO. G.

The Court.committed error in refusing to grant and give to
the jury defendant's Instruction No. G for the following reasons: except wl1en using a metal ladder, in an upright position,
for the purpose for whfoh it wm; designed and intended to be
used, namely, renching- the 11ig·her b1~anches of trees, it became
the duty of a person so using· the ladder to see that such use
could be made in safety. The failure to determine that such
use could be made in Rafety constituted negligence; the evidence in this case does not show that it was necessarv or
])roper to carry a metal ladder, twenty-four feet in length, in
an uprip:ht position from one block in the orchard to another,
but, on the contrary, it appears from the evidence that it was
neither required nor customary to make such use of metal
ladders.
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INSTRUCTION NO. H ..

The Court erred in refusing to grant and give to the jury
defendant's Instruction No. H for the following reasons :.
when a person goes upon the right of way of a power company and makes use of it in a manner that will interfere with
the proper use of the rig·ht of way by its owner, then such
person is required to u~e a higher degree of care for his own
safety; carrying a metal ladder, extended in the air, when
walking toward a power line would require the
page 114 ~ use of a high degree of care on tl1c part of theperson carrying· the ladder to see that it would
not come in contact with the power line, and there is a duty
upon a person walking toward a power line., under such circumstances, to take note of the exigjmce of the line which is.
obvious. to anyone who looks; the derendant company was not
an insurer, and the duty of· the decedent should have been
defined when he made use of a metal ladder in the manner
disclosed by tl1e evidenc~e.

INSTRUC'l1ION NO. I.

The Court erred in refusing to gTant and give to the jury
defendant's Insb·t1ction No. I for the following· reasons: thejury should have been told that if the decedent saw the defendant's electric line and touched it with his ladder, then he:
could not recove1· because of his own negligence; and the jury
had a right to infer or assume that Bailey did see the wire,.
as it was his duty to look where he was going and ascertairn
whether he could mak~ the movement in safety.
INSTRUCTION NO. J.
The Court erred in refusing to g-rnnt and give to the jury
defendant's Instruction No. J for the following reasons: the
defendant had the right to have the duty of tlle decedent defined when carryin~ a metal ladder in an upright position
near electric power lines, .and tlw instruction correctly defines:
that duty..

INSTRUCTION NO. l\L
TI1e Court erred in refusing to grant and ~ivc to tlle jury
defendant's Instruction No. l\,[ for the following reasons: the
defendant had tl1e rig·ht to have tlie jnrv told tllat the mere
proof that Mr. Baile)~ died as a result o·f 'electrocution g·iveg
no rise to a presumption tllat the defendant was guilty of
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negligence, but that the burden is upon the plaintiff to prove
that the Power Company was negligent~ and that its negligence was responsible for the electrocution of Mr. Bailey.
pag·e 115

~

INSTRUCTION NO. N.

The Court erred in ref1udng to grant and give to the jury
defendant's Instruction No. N for the following reasons :
there was no evidence that the ladder touched the power line;
the jury should have been told that the mere fact that a witness testified that the ladder was up in the wires, or near the
wires, was insufficient from which the jury could infer that
the ladder touched the wire~; the instruction correctly defines
the duty of the plaintiff.

INSTRUCTION NO. P.
The Court erred in refm1ing to grant and give to the jury
defendant's Instruction No. P for the following reasons :
there is no presumption that the defendant was negligent
from the proof of Mr.· Bailey's death; the mere proof of Mr.
Bailey's death does not create a presumption that the ladder
touched the wire, or that the defendant was guilty of negligence. The instruction defines the duty of the plaintiff in
establishing her case.
INSTRUCTION NO. Q.
The Court erred in refui::;ing: ta grant nnd give to the jury
defendant's Instruction No. Q for tl1e reason that the duty
rested upon the plaintiff to prove that ,Jesse J. Bailey died
as a result of electrocution and from no other cause.

INSTRUCTION NO. R.
. The Court erred in refusing to grant and give to the jury
·defendant's Instruction No. R for the following reasons: the
instruction correctly to1d the jury that if the jury found that
the power line was constructed and maintnined by thCl defendant with a due reg·arcl for the safety of perf.ions w:alking in the
orc4ard adjacent to the de.f P.ndant 's line, there was no duty
upon the defendant to raise its line or to insulate it; the jury
had tlrn right to determine whether the defendant company
did use due care and, if it did use due ca re, then the dutv
rested upon the decedent, in the use of his metal ladder, to
take care for his own safetv. No dutv of defendpage 116 }•ant to gu~rd ap:aim~t haza~ds created by others,
and thus 1rnmre safety.

.
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INSTRUCTION NO. S .
. The Court erred in refusing to gTant and give to the jury
defendant's Instruction No. S for the following reasons: the
defendant company owned a lawfully acquired right of way,
upon which it maintained its power line in an approved and
customary manner; there were no trees upon the rig·ht of way
upon which the employees of H.F. Byrd., Incorporated, would
be expected to use metal ladders; there were no trees at the
point where it is claimed Mr. Bailey met his death in such
position as to put the de.fondant company upon notice that
twenty-four foot metal ladders would be used upon such trees
and thus probably come in contact with the defendant's wires;
1;he defendant company, therefore, had the right to assume
that "the employees of H. F. Byrd, Incorporated, would not
conduct themselves in a manner so as to come in contact with
defendant's wires.

INSTRUCTION NO. T.
The Court erred in refui::dng to grant and give to the jury
defendant's Instruction No. T for the following reasons: the
defendant company owned a lawfully acquired right of way,
upon which it maintained its power line in an approved and
customary manner; there were no trees upon the right of way
upon which tlle employees of H.F. Byrd, Incorporated, would
be expected to use metal ladders; there ,vere no treeR at the
point where it is claim(.ld l\f r. Bailey met his death in such
position. as to put t]1e defendant company upon notice that
twenty-four foot metnl ladders would be usC'd upon Ruch trees
and thus probably come in contact with the defendant's wires;·
the defendant company, ·t]rnrefore, had the right to assume
that the employees of H. F. Byrd, Incorporated, would not
conduct themselYes in a manner :qo ns to come in contact with
defendant's wires.

INSTRUCTION NO. U.
~

The Court erred in refuRing to grant and give
to the jury clefendant 's Instruction No. U for. the
following reasons: there waA evidence that signs and posters
had been erectei:l and posted, in conspicuous places, on the
property of H.F. Byrd, Incorporated, and where they would
]1ave been observed by tlle employees of H. F, Byrd, Incorporated; Bailey saw, or., in the exercise of remmnable care.
should have seen said signs and posters and have h~eded
their warning; if Bailey failed to jwed the warning, and to
page 117
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take care for his own safety, he was negligent, and if his negligence was a proximate eo11-tributing. cause of bis injury he
.could not r€cover..
INSTRUCTION NO. V.
The Court erred in refusing to grant and give to the jury
,defendant's Instruction No. V for the following reasons: the
evidence shows that Bailey was warned by Robert Wood, and
by the posters, of the danger of carrying a metal ladder in a
position so as to come in contact with electrically charged
wires. The ref ore, Bailey's duties should have been defined
in an instruction, and the instruction offered correctly defines
l1is duties and the result of his failure to perform his duties.

•

•

•

•
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Counsel for the plaintiff hereby seh; forth the following as
her objections to defendant's proposed Instructions below
mentioned, upon. the grounds below stated:
INSTRUCTION NO. A: The "unbending test" of negli-gence does not apply in this case. Tlw defendant's duty was
not limited to persons walking over the right-of-way, as in,clicated in this Instruction, but defendant's duty extended to
the exercise of such care as was eommensurate with the danger reasonably to be anticipated, knowing· of the use of 24 ft.
metal ladders by workers in the orchard near to defendant's ·
,electric power lines. The correct rules are covered by In·structions Nos. 9, 14 and 15.
INSTRUCTION NO. B: Defendant's right-of-way did not
·deprive the orchard owner and its employees from making
use of 24 ft. metal ladders in performing the customary tasks
fo the orchard. Defendant's duty extended to protect such
orchard workers ll;gaim;t defendant's negligent construction,
maintenance and operation of its electric power lines in dis-.
regard of ,the dangers reasonably to be anticipated, as cov-ered by Instructions Nos. 9, 14 and 15.
INSTRUCTION NO. C: .Same objections as to A and B.
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INSTRUCTION NO. D: This Instruction is fully covered
by Instructions Nos. 8, 9, 14 and 15. The care repage 119 ~ quired was commens_urate under the dangers involved. General mmge and practice under different conditions than were present in this case· are not applicable. The ''unbending test'' is not applicable.
INSTRUCTION NO. E:
struction No. D.

The same objections as. to In-

INSTRUCTION NO. F: There is 110 proof that Bailey
walked under the wires. He mav have walked near the wires.
and the_ladder.may have swayed or he may have stumbled, in
spite of his exercise of due care ..
· INSTRUCTION NO. G: There is no proof that Bailey
intended to carry the ladder upright beyond the point of contact. There is no proof that Bailey did not intend to lower
the ladder as soon as the conditions permitted and no proof
. that he was not actually lowering- thq ladder when the contact
occurred, in spite of his exercise of clue care. Contributory
neg·ligence cannot he based on the mere fact that the ladder
came into contact with the wire. The correct rule is covered
by Instruction No. 12 ..
INSTRUCTION NO. H: TI1is is too broad, the correct
rule being stated in Instruction -N' o. 12.
INSTRUCTION NO. I: Tbe mere c-orrtaci of the ladder
with the wire is not sufficient to establish contributory negligence. The correct rule is stated in Instruction Nos. 12
and 13.
INSTRUCTION NO. J = TI1ere is no proof that Bailev
failed to exercise tlle required degree of care commensurat'ei
with the circumstances. Tbe correct rule stated in Instruction No. 12.
INSTRUCTION NO. K: This is covered bv Instructions:
Nos. 2, 3, 4 and 11.
·
page 120
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INSTRUCTION NO. L: T11is is covered by Instructions Nos. 3 arid 11.
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INSTRUCTION NO. :M: This Instruction is argumentative. The correct rule is covered by Instructions Nos. 3 and 4.
. INSTRUCTION NO. N:
No. 11..

This is. covered -by Instruction

INSTRUCTION NO. 0:
No.11.

This is covered by Instruction

· INSTRUCTION NO. P: This is covered by Instructions
Nos. 3, 4 and 11.
INSTRUCTION NO. Q:
Nos. 3, 4 and 11.

This is covered by Instructions

INSTRUCTION NO. R: This is too broad. The correct
rule is covered by Instructions Nos. 14 and 15.
INSTRUCTION NO. S: There is no proof that Bailey
interfered with or. deliberately or carelessly touched defendant's power line. The defendant had notice that a metal ladder had previously come in contact with its power line. The
duty cast upon defendant under fhc circumstances was set
forth in Instructions ·Nos. 9 and 14.
INSTRUCTION NO. T: Same objections as to Instruction
No. S.
INSTRUCTION NO. U: This Instruction 1s too broad.
The correct rule is stated in Instruction No. 13.
INSTRUCTION NO. V: Same objection as to Instruction
No. U.
INSTRUCTION NO. ,v: This Instruction is too broad.
The correct rule is covered by Instruction No. 12.

•

•
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Ralph Gemmill.
RALPH GEMMILL
was called as a witness on behalf of the plaintiff, and being
first duly sworn, was examined and testified as follows :

DIRECT EXAMINATION. ·
By Mr. Lowell:
Q. Mr. Gemmill, were you requested by Mr. Lucas to prepare a plat of a certain area on Senseny Road?
A. Yes.
Q. And did you prepare such a plaU
A. Yes.
Q. Is that the roll of paper that you have with you?
A. Yes.
Q. When did you prepare. that?
A. I prepared this yesterday.
Q. May I see it, please?
A. (Handing.)
Mr. Lowell: May I ask that this be marked for identification before it is offered in ~vidence 1
,,,.

(The plat above referred to was marked for identification
as Plaintiff's Exhibit No. 1.)
By Mr. Lowell:
Q. Mr. Gemmill, will you state your training and
experience that qualifies you to make a plat of this
nature?
·
A. I have been surveying· land since 1922, have surveyed in
Warren County since 1933, worked for the Town of Front
Royal in the capacity of surveyor and draftsman for ten
years., having been practicing as a surveyor for anybody since
that time.
Q. ·what types of structures, or land, or other objects have
..
you made surveys of?
A. Well, I have made surveyA of practically 60 per cent of
the farm land in Warren County, ]iave subdivided 20 or 25
per cent of all the new subdivisions, developed them, made
sewer lines, built streP.ts and all work pertaining to the development of subdivisions.
Q. Are you familiar and experienced in the use of surveying instruments and measuring instruments?
A. Yes, sir, I use practicallv all the modern instruments,
transit, planimeter, chains, rods.
--·
page 3
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Q. And in addition to those qualifications, are you expericenced in drawing maps and plats that accurately delineate
.the objects that you measure, land: and so forth?
A. Yes, sir~ I graduated from Topographical Drafting in
1922 at the same time I graduated from Land Surveying.
Q. And have there been occasions when plats that you have
prepared for measurements and surveys that you have made
have been brought into court and used as evidence of the
facts that they showed, either on one side or the
page 4 ~ other, in eases that involved questions of measure·
ments, and so forth?
A. Yes, they have been used in that fashion.
Q. Now, I ask you to examine Plaintiff's Exhibit No. 1 for
identification and describe what you have platted on that
plat.

Mr. Kuykendall: If Your H_onor please, before that is
•done, I would like to make an inquiry of counsel here about
-something on this.
Would you point out on here the point which you claim the
•deceased came in contact with the wire.
Mr. Lowell: That spot has ·not been marked. I expect to
Identify the spot by a witnes~.
Mr. Kuykendall: Is there any measurement of the wire?
Mr. Lowell: No.
Mr. Kuykendall: ,,That is this in here? It says, "Low
:area." I don't know that that. 's proper. You have got to
-show the situation.
,Judge Marshall: ,vhat is it? May I see it?
Mr. Lowell: It is just a little collection of water.
Mr. Kuykendall: ·what condition has it? You just de·scribe it as "low area."
Mr. Lowell: "\Ve will show it was a wet spot then and is a
wet spot now. It is just a depression in the ground where
. water collects. It is not a pond, or anything of that
page 5 } sort, but it's very small, a wet depression in the
ground, and I suppose it will be described as being
near the spot where the decedent was.
Mr. Kuykendall: VtTe may have some difficulty by calling
it a "low area. "
·
Mr. Lowell: I will ask this witness to describe that. It
is standard area measurements.
Mr. Kuykendall: Is that drawn to scale?
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By Mr. Lowell:
Q. Is it drawn to scale¥
A. Why, that map is drawn to scale,. and it is a low arem
that is just a physical condition.
Mr. Kuykendall: IR that low area drawn to scale t,
The ·witness: Not minutely,. no.
Mr. Kuykendall: I object to that unless it is shown.
The Witness: It is relatively close. It would almost be
impossible to scale the entire low area. It's a drain area
under the hig·hway, collects the water.
Mr. Lowell: "\Ve don't contend the center of it has anything· to do with this case. It is just ground area that was wet
at the time.
Mr. Kuykendall: That couldn't be shown on the plat.,.
whether it was wet or not.
Mr. Lowell:· Tl~e testimony will show tl1at. -This is merely
a topographical sketch in a fashion indicating that
page 6 ~ at that particular place there is a slig·ht depression
in the ground. I am not .contending about it,. if he
objects.
Mr. Kuykendall: If it can be obliteratedJudge Marshall: Suppos~ you obliterate it later.
By Mr. Lowell:
Q. Mr. Gew...mill, will you describe in general the area that
you indicate on th\s plat and then describe a little bit more
minutely the location of the circles that you refer to and indicate why one of them is marked with a letter" A'' and the
other marked with a letter "B "7
· A. This is to associate anvone interested with the condition or the approximate location of the trees in relation to
the highway and to the wires.· This tree here wasQ. You speak about tlle tree with the letter "~~" in the
center?
A. The tree with the letter'' A" was tlie tree that tbe victim
of the accident wasJudge Marshall : Don't sfa te that.
Bv Mr. Lowell:
·Q. ,Just indicate its refative position, and wI1at do these
lines indicate?
A. These dotted lines indicate a road used by equipment
going in and out of tl1e orchard.
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Q. What physical objects would indicate that, w_hat physi.
.
,
cal markings?
page 7 ~ .A. "\Vell, the definite wheel ti'acks, deep ruts, and
so forth, _where they haul equipments.
.
Q. Is it a g-raded road, or jt1st ruts in the ground coursed
by trucks passing and repassing 7
A. Just by the use of the vehicles, of the equipment, tractor, or whatever they use.
Q. What is the significanGe of the letter '' B '' on the tree
that you have indicated by that letter?
A. "B" is where this road would come out to the edge of
the orchard. I suppose that they brought the equipment out
on the highway at tha·t particular point.
Q. Is there any .curbing or any obstruction along the northerly side of the orchard between the road, and trees over
which a true~ passing over that ai~ea would have to drive7
A. Well, yes, from here thei·e is a g-radttal grade. This is
the bank here that goes down the road (indicating).
Mr. Kuykendall: I think lie oug·ht to indicate what he is
pointing at when he says '' the bank here.''
The record
wouldn't show that.
By Mr. Lowell:
Q. You irtdi~ated various lines. Would you point to the
particular lines and describe how yott have indicated them on
the map that show the highway itself and the paved portion
of the highway 1.
·
..A. "Well, at that particular point there are appage 8 ~ p,oximately 17 feet of it paved; and this line represents the center of the pmred surface.
Q. When you say "this line'' do you refer to the line that
you have marked with the Words '' center line''?
A. Yes.
Q. And you have the fig·ures on each side. of the center line
at ~ spot approximately- mid,vay between the trees A and B
of 8 and a half feet. That indicates what?
A. That indicates the paved surface. That is about 17 feet
wide.
Q. You have indicated already tl1is center line marked
"center line of the :roaclwav. ''
A. Yes.
Q. And you have measured at this point 8% feet on each
side of the center line. ,vhat do those measurements representY
,
w
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A. That represents the paved portion of the ro.ad that has
been improved with macadam and stone. Of course, the edges
are irregular., as it chips off, but 18 feet is the average width,
with grass intervals.
·
Q. What is this series of three lines along this area that
is in the region of the trees that you have labeled ''.A.'' anq

"B"Y

· A. Those three lines there represent the approximate location of the _present power line.
page 9

~

Mr. Kuykendall: Is it the loc·ation, or the approximate location T
The Witness: It's the location.

By Mr. Lowell:
.
Q. Have you indicated on that plat the location of the existing poles that support those power lines?
A. Yes, sir, there is one there and one there (indicating).
Q. Now, did you measm:e or count the number of poles, or
the distance from the first pole at the east of that tract to
Highway 12?
A. I counted them, I didn't measure the distance. I checked
the distance on an automobile speedometer, and I counted the
number of poles.
Q. Now, speaking of this first pole, what pole is that-what
number of pole from the corner?
A. That's the 15th pole.
Mr. Kuykendall: Now, if Your Honor please, before we
go further with this I'd like to take a matter up with the court
in chambers.
(Wliereupon, tl1e court and counsel and tl1e witness retired
to chambers where the following proceedings were had : )
Mr. Kuykendall: I a~k counsel for plaintiff whether tpey ·
will concede that the position. of the poles and the line today
and as shown on this plat is the same as it was at the time
that Mr. Bailey died.
Mr. Lowell: M:ay I answer that question by a
page 10 ~ question of counsel for the defendant? In an ex~mination of the particular pole, that is, ·the one
marked No. 13, there appears to be anotl1er 11ole two feet to
the north of it. It may be a fillecl l1ole, partially unfilled, or it
may be something that has no relation whatever to the Ioca-

r
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tion of the former hole. If counsel for the defendant will
assure us that these poles are in the same spot., that is, th~
same distance from the center of the highway as the former
poles were, we will accept that as an assurance to us, and we
will stipulate the refore that the poles are now in the same
position that they were before.·
Mr. Kuykendall: Yes, they occupy relatively the same position.
·
(Whereupon, the court and counsel returned to the cqurtroom.)
By Mr. Lowell:
.
Q. You were explaining these three lines. Now, are those
lines the location of the present three wires that are supported
on the cross beams on these poles 1
A. Yes.
Q. You were telling us about the location of Pole No. 13
from Route 12. Could you indicate the distance, or approximate distanccf
·
A. I did not measure it, but I counted the poles and estimated about 4,000 feet.
Q. Did you find that the poles were of a fairly uniform distance aparU
·
page 11 } A. Yes, with the exception of the first one, probably. The first sp:m was a little shorter.
Q. Approximately how many feet apart were the various
poles, except the first?
A. I'd say 300 feet is the approximateQ. Have you indicated the distance between that 13th pole
and the next one, which is at the extreme west of that area,
~Mfu~~y
.
A. Yes, sir, that's 294 feet. That I measured.
Q. Now, you indicate lines at right angles, or approximately right angles., at pole No. 14. Will you describe thaU
A. Well, there the power line enters into a wooded area,
-and they took tl1e line across the road in two wires, took it
-over on that side of the road. That's at the end of the
-orchard.
Q. And do those power lines which you show extending
into the orchard on the other side of the road supply the various workshops and other structures that are in that area Y
A. Yes, sir, they cross and ~o through the orchard.
Q. Now, one thing- more. Yon indicate on tl1e tree that vou
bave marked as Tre·e "B" a measurement to the nearest wire
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from the outer circumference of the tree. What is that measurement and what does it indicatE!V
A. Well; it's 12 feet, and that's from the extreµie ertd of
the branches to the closest wire.
Q. And how did you ~easure that, in a vei'tical
page 12 ~ position from the ground lip to the nearest wire Y
A. Yes; sir.
Q. Of course, this doesn't show anything about height of
wires Y You haven't measured that¥
A. No, I didi1 't have any measure.
Q. You didn't mention it, and there is nothing on this to
indicate the height of wires Y
A. No.
Q. One thing more. You indicate on tbe extreme.west two
measurements, distance behveen centers one way ail.cl distance
between centers the other.
A. I ~eas~red· about six or ·eight of the sectiqn; the way
they wer;e plfll!ted, a1id that's tlie avei·age width of those trees.
Senne wer~·g5 feet antl two inches; sbme were 35 feet and 6
- inches.
Q. Have you ·drawn this plat to scale with respect to the
approxjmate dia!lleter of these trees in this area "B" to
' 'A' ', taking in that group of trees?
A. Yes., sir, they are all within re~son-I mean, scale, with
· perhaps the exception of one protrhding bi·anch. That is the
circumference of the spread of the trees.
Q. I don't notice t.lmt you ha,7 e any measurement on any
of these trees to indicate tl1e diameter or the outside circumference.
·
A. Thirty feet is wl1at they are.
·
Q. The average dfa~eter, tlrnt fa,_ a cross-seepage 13 ~ tion clear across tlle widest brancI1es?
A. ·with tlie exc-eption of a few of the newer
planted trees back here (indicating), tI1e younger trees that
haven't developed.
.
Q. But did you measure these trees froJ!1 "A.,, to "B" and
the others contiguous to that marked road¥
A. Yes, sir.
Q. And would you say tll<?y were an approximately 30 feet
in diameter f
A. Yes, all within tlu1t ran~e.
Q. Going througI1 the wide~t portion of the tree and its
brancnesf
A. Yes.
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Mr. Lowell: I offer the plat in evidence.
·
Judge Marshall: Any objection to the admission of the
plat in evidence f
Mr. Kuykendall: No.
Judge Marshall: The plat is received in evidence ~s Plaintiff's Exhibit No. 1.
( The plat above ref erred to, l)eing previously marked for
identification, was received in evidence as Plaintiff's Exhibit
No. 1.)
CROSS EX...1\.1\HNATION.

By Mr. Kuykendall:
Q. You don't know·what the approximate diamepage 14 } ters of these trees were at the date of Mr. Bailey's
death, do you 7
A. No, sir.
Q. What 'is this most northern straight line that seems to
be a red or brownish color¥
A. It's just a coincidence that that black line happened
to hit the graph section there. _That's the line closest to the
orchard.
Q. The line closest to the orclmrd, or the first line north
of the power lines represents the edge of the grass of the
orchard, is that correct 7
A. This is the line, the most northern line from the center
of 'the road out, this black line here (indicating:).
j

Mr. Lowell: In ·other words, that's the power line?
The Witness: That's th~· power line.
Mr. Lowell: I think we see it here.
Mr. Kuykendall: I want to ask him wliat this line is here,
the brownish-or redish-colored line, the most northern
straight line running enst and west on thi~ plat.
The Witness: That doesn't have anything to do with that.
The red lines have nothing to ·do with the plat ·whatsoever,
with the exception it gives an opportunity for you to check
the scale.
By Mr. Kuykendall:
.
Q. No., but the line that runs east and west, this line here?
A. The black line, the present power line Y
page 15 } Q. Whnt nre tl1ese lines here (indicatin!?;) f
A. ·wen, there are two smaller lines here that
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are the two outside lines on the south side of the pole, and
this line here is the right-of-way line, the extreme line outside.
Q. Which line are you talking about now?
A. Right there (indicating), the one that the arrow points
to.
· Q. That is the right-of-way line? Right of way for whaU
A. That is the 15-foot offset from the center of the road
on the north side.
Q. What right of way are you speaking of¥
A. The highway.
Q. The highway right of way?
A. (Nodding·.)
Q. Do you know where that runs, the_ width of the hig·hway?
A. Yes, the width of the highway is 30 feet, and that is a
15-foot offset from the center.
Q. I point now to a line that is a dark, looks like brown.
Mr. Lowell: "\Yell, it's black on top of brown.
By Mr. Kuykendall:
Q. What is that line, I want to know.
A. The black line represents the location of the pres~nt line
crossing to the orcliard.
Q. AU right, what are these three black lines?
A. Two of them are power lines, and one is the
set line from the cenfer of the road.
page 16 ~ 15-foot

off

Mr. Lowell: Mav I ask, vou have indicated the farthest
southerly line of that group ·of three lines with breaks, dash
and short dashes. Does that line that is broken indicate the
highway right of way 1
The Witness: The one with the two. clots is the highway
right of way line, and the solid lines are the power lines.
By Mr. Kuykendall:
Q. What is the distance between the northernmost power
line and the one next to it on the south?
A. I didn't measure it, the distance between the two lines.
but it's approximately 3 feet. ,
Q. Well, you didn't measilre that Y
A. No, sir.
' ,
Q. You had no way of measuring iU
A. I didn't climb no poles.

T
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Q. What is this measurement, 5 feet 5 inches f
A. That's five and five-tenths, five and a half. That's the

distance between this line and the right-of-way line.
Mr. Lowell: By "this line" do you mean the northern
power linef
The Witness: Yes.

By Mr. Kuykendall:
Q. How did you get that?
A. "\Ve was setting up a transit, getting the verpage 17 }- tical line from the wire to the ground and measuring the distan~e on the ground.
Q. Did you likewise measure the same distance between the
-other -two power lines 1
A. No, I didn't.
Q. Why didn't you measure those?
A. Well, the thing I was interested in was to see that they
,came within the right-of-way line.
Q. You were interested in seeing that it came within what
right-of-way line 1
A. Of the vertical line of the highway right of way.
Q. Then so far as this plat is concerned, the other two
power lines may be farther apart than indicated on the plat,
is that right Y
A. I doubt if tl1ey are. It's a reasonable distance there. I
,didn't specify it, but I think they are 18 .inches, if I remember right.
Q. Did you~ measure them?
A. No, sir.
.
Q. Then you don't know how far apart they are?
A. I know how far they are supposed to be apart.
Q. Do you know l1ow far they are apart?
A. No, sir. The two outside lines, no, sir.
Q. Then the two outside lines are not· drawn to scale, and
they may be farther apart than indicated on that
page 18 ~ plat, is that righU
A. Thev could be.
Q. And did you measure the distance between the north~rnmost power line and the one next to it on the south t ·.
A. Yes.
Q. Do you know the width of this roadway, that is indi·cated by dotted line., running down through the orchard f
A. No, it's various widths. Just depends on whether the

-----.
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vehicle got out of the same track or not.. It isn't a public
road, it's just·
Q. And that road continuecl on down to the highway, did
it noU
A.. Well, it eome out along heYe, and there is some evidence
of it crossing the highway, but it came out along here (indicating). and back through some of the orchard.
Q. Well, so far as you know, the road that ran through the
orchard that's shown by dotted lines went out into the roadway, did it not t
A .. I don't know.. It could have.
Q. Well, you saw it, didn't youJ
A. I mean, the evidence-there is no ruts or no tracks further than the edge of the orchard. Of course, you know in
an orchard there is evidence of driving between all the trees·,
but that particular area here is deeply rutted ..

Mr. Kuykendall:
page 19' ~

I tbink that's all for the moment.

RE-DIRECT EXAMINATION ..

By Mr. Lowell.:
Q. Just one question with reference to tlie plat. You have
drawn this on brown ruled scaled paper, but you show it completely clear below the northern power line. As a matter of
fact, is there grass or growth, vegetation growth directly below the power Jines., the three wires and the poles along this
entire area?
A. Yes, sir, tllere is grass.
Q. .And where does the line ':\f the orchard it~elf pI1ysically
appear to stop with reference to the marldn~s of the highway that is travelled, the paved portion of the highway?
A. Well, that appears to stop along- about what I Iiave
designated there as the higI1way right-of-way line.
Q. In otI1er words, the orc11ard itself physically appears:
to extend all the way to· the I1ighway line f
.
Mr. Kuykendall: J objeC't tp tlle leading question ..
J udg-e Marshall: Objection sustained.
Mr. Lowell: I witlldraw tllat.
Bv Mr. LowelI:
·Q. As yob mapped tllis did tI1e orchard itself, incluclinff fF:u=?
seeded or sodded portions, the g-rass portions of tlie orchard!
extend tlle Iengtb of the power lines and beneath tllem f
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Mr. Kuykendall: I object to that unless the witness knows
what was the boundary line of the orchard.
page 20 ~ Mr. Lowell : I am asking him merely to describe this physical condition.
Judge Marshall: Objection sustained.
By Mr. Lowell:
Q. What is there underneath the power line, the poles and
the wires, vertically below them, in physical appearance¥
A. Grass at most every place.
Q. Grass of the same general nature as appears on theMr. Kuykendall: I object to tbe leading question.
Judge Marshall: It's a leading question. Objection sustained..
By Mr. Lowell:
Q. Is there any difference between that underneath the
wire in a ve1'tical position downward on the ground and the
grass immediately on the other side of the northerly power
lines f
Mr~ Kuykendall: I object to that. It's highly leading, has
been all through.
J udg·e Marshall: Objection overruled.
The Witness: There is sod under the extreme northern- . .
most power line.
Mr. Lowell: I understood from Power Company's counsel's opening statement that there was a running right of way.
I will ask counsel, if he is ·willing to concede that the poles
and the wires in this area do in fact run over the orchard
rig·ht of way that yon refer to.
Mr. Kuykendall: Mr. Lowell, I can't undertake
pag·e 21 ~
to say t]mt.
Judge Marshall: Gentlemen of the jury, you will disregard this question of the attorney as to whether anythirig is
conceded.
By Mr. Lowell:
Q. 1\fay I ask one further question f ·wm you describe the
structure of the crossbeams on which those three wires that
you refer to are connected to the pole itself, at what portion
of the poles as you hnve indicated them on your drawing and
as you have observed them~
A. What portion of the poles?
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Q. Just show that connection of the crossbeams with the
poles and in what relative positions on the crossbeams are
these three wires that you have referred tot

Mr. Kuykendall: If the witness knows exactly, I have no
objection to the question, but I don't think he ought to speculate as to what the situation is there.
Mr. Lowell: " 7hat he saw there.
Mr. Kuykendall: He is testifying as to a plat and meas:urements that he made, I assume.
.
Mr. Lowell: From the actual conditions of the ground
there, poles. I am trying to get the fact-there is a crossbeam
attached, and I don't care by what means it is attached to
the pole, and .there are wires strung on that crossbeam-the
relative position of these three wires as indicated there.
Mr. Kuyk_endall: Relative position of whaU
page 22 ~ l\:Ir. Lowell: I will put it- this way~ There is one
wire, the most northerly wire, that runs along the
crossbeams on one half of that crossbeam, the half most northerly toMr. Kuykendall: I object to counsel testifying.
Judge Marshall: Objection sustained.
Mr. Lowell: I was asked for what purpose. I would like
to ask the witness to describe the location of the three wires
as they run parallel along the crossbeamr;;; with respect to the
center line where tl1e pole is.
The Witness: Well, the crossarm carries on the northern
side of the pole one wire and on the southern side two wires.
Mr. Lowell: That's all.
The Witness: The two outside wires on either side are respectively at the same distance from the pole, and the middle
wire is between tlie outside wire and the pole on the south
side.
RE-CROSS EXAMINATION.
By Mr. Kuykeµdall:
.
Q. Did you measure the center line or tl1e middle line to
see whether it was at the center or to the south of the center?
A. No, I didn't measure any crossarms or any poles.
Mr. Kuykendall: I move to exclude the testimonv.
.Judge Marshall: Motion is sustained. The testiinonv will
1Je stricken from the record.
·
Mr. Lowell: The testimony with respect to tl1e crossarm?
Judge Marshall: Yes.

r
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page 23

t

FURTHER DIRECT EXAMINATION.

By. Mr. Lowell: ·
Q. Now, Mr. Gemmill, have you any photographs of the
particular area or part of the area shown on the plat 1
A. Yes, sir.
·
·
.
Q. I show you a photograph a.nd ask you.whether that was
taken by a photograpl1er under your direction.
A. Yes.
Q. Do you recog11ize the view that is represented in that
photograph¥
·
'
·
A. Yes.
.
Q. Wh~n was it made?
ii
A. Made yesterday.
Q. When was it taken?
A. Taken yesterday. .
Q. Were you there at the time it was taken 1
A. Yes.
Q. Can you refer to your plat, Plaintiff's Exhibit 1, and·
indicate what trees on that plat are the trees in the photograph, pointing to the trees in the photograph.
A. Yes, sir. This is the tree mai·ked ''B" (indicating).
Q. When you say "this" you mean a tree at the right side
of the photograph as you face it?
A. The tree at the right side as you face it is the tree ''B''
marked on the plat. This is the road as I have marked on
the plat. This tree is the one at the extreipe west
page 24 ~ of that.
Q. You mean directly next to it Y
A. Directly west next to the tree marked '' B '' looking in
the direction of the tree marked" A".
Q. Is there any line along that photograph that indicates
the pair of ruts that you have indicated here?
A. Yes, sir, those two dark ruts that trail back.
Mr. Lowell: I ask that the photograph be received in
-evidence.
Judge Marshall: Without objection, the photograph is
:admitted in evidence marked Exhibit No. 2 for the plaintiff.
(The document above referred to was marked and re~
-ceived in evidence as Plaintiff's Exhib~t No. 2.)
By Mr. Lowell:
Q. I show you another photograph and ask you if you
recognize the view in that photograph.
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A. Yes, sir, I recognize it.
Q. That happens to be one that was not made under your
direction?
A. Yes, that is 1·ight~
Q. When did you compare the view in tha.t photograph with
the actual scene on the ground¥
A. You say where did I compare it Y
Q. No, when °l
A. With e~ception of the ladders and boxes,
page 25 ~ this is a present view of the orchard.
Q. Now, can you again refer to your plat and
indicate on your plat what tree or trees ar indicated on your
plat as shown in that photograph?
A. This tree is the tree that is directly east of ''B ". That
is, this tree there (indicating), directly east of tree '' B' '.
Q. And in what direction is that view!
A. The view is southeast.
Q.. As .you··i.ndicate?
_
A. From this particular area this way.
Q. When you say ''from this area this way'' you are now
referring· to the same side of the highway tbat you have indicated in ·the ·platt
A. Yes.
Q. Extending southeast f
A. Standing there and extending southeast.
Q. Is that in the direction of the most westerly pole t0wards pole 13 f
A. Approximately half way between tile two poles.
Mr. Kuykendall: No further cross-examination.

(Witness excused.)
Mr. Lowell: I will calI Mrs. McDonald.
Mr. Kuykendall: WI1ile we arc waiting for tllis witness,
I would like to see Your Honor in chambers.

(Whereupon, after proper cautioning of the jury, a recess
was taken and the court and counsel retired to
page 26 ~ chambers, wI1ere the following· motion was made)":Mr. Kuykendall: T11ere is a written statement tbat is al-·
leged to have been made by this witness, and I would like to
lmve that produced for me now before tile witness takes the
stand.

t.
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M:r. Lowell: If Your Honor please, we would object to the
production of the paper; we would certainly object to its introduction in evidence in any form as being incompetent,
irrevelevant and a direct violation of the statute.
(Whereupon there was discussion on the motion.)
Judge Marshall: The motion is denied.
Mr. Kuykendall: Exception noted.
(Whereupon, the court and the counsel returned to the
courtroom.)
Whereupon,
LILLIE i\foDON.ALD,
was called as a witness on behalf of the plaintiff, and being .
first duly sworn, was examined and testified as follows :

DIRECT EXAMINATION.
By Mr. Lowell:
Q. Mrs. McDonald, where do you live?
A. Live right up there the other side of Berryville.
Q. Do you know Mrs. Susie V. Bailey, the plaintiff in this
action?
A. Yes, sir.
Q. Did you know her husband, Jesse ,J. Bailey?
page 27 ~ A. Yes, sir.
Q. Did you work in May, 1949, in the apple
orchard of H. F. Byrd, Incorporated, on Senseny Road at
Bert·yville?
A. Yes, sir.
Q. Were you working· in that orchard on the morning of
May 24, 1949?
A. Yes, sir.
Q. What time of the morning did you start to work there?
A. Seven o'clock.
Q. Do you recall who else· worked in that orchard with you
and your group at that same time on that morning?
A. vVell, me and my son, Henry, and Mr. and Mrs. Bailey
and Mr. Wood and llis boy, Charles-they call him Buddyand one colored girl and the Tinsman boy.

· ·"
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Q. You mentioned your son. What is his name 7
A. Henry.
Q. You mentioned Mr. Wood and his son Y
A. Yes, sir.
·
Q. Do you know the first name of Mr. Wood?
A. Robert Wood.
Q. And his son's name Y
A. Is Charles.
Q. And who else did you say worked there, Mr. Tinsman Y
A. The Tinsman boy, Marvin Tinsman-not
page 28 ~ Marvin, but Russell.
Q. Now, had you worked in that same section
of the orchard previous to the morning of May 24, 1949 Y
A. Had I worked, or was working!
Q. In the same section of the orchard before that particular morning?
A. Yes, sir.
Q. Had you been working there for any number of days
in that orchard from day to day until the morning of May
24th?
A. Yes, we had been ·in there-well, I wouldn't know ex·
actly how many days_ we had been in there.
Q. Well, would you say as much as a week Y
A. Well, something about like that.
Q. Would it be much longer Y
.
A. ·Well, now, I don't know how near we was done, because
it was another bunch on below us there.
Q. In that particular section of the orcha~·d what work were
you and the others in your group performing on the morning
of May 24, 1949?
A. We were thinning apples.
Q. Now, will you tell us for the record just what sort of
work that is Y
A. Well, it's carrying the ladders and going around these
trees and up and down on them and clipping off those small
apples.
Q. At that season of the year how far did those
page 29 r apple trees grow? Were there apples forming, or
· were they still in blossom time Y
A. Oh, no, they were apples. There weren't any blossoms.
Q. Were apples growing on those ·trees Y
l A. Yes, sir.
Q. And what did you·lmve to do with regard to those apples!
A. Just clip them off, the thickest ones of them, and the
smallest ones.
,
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Q. And you call that thining the trees t
A. Yes, sir. •
Q. Was it necessary for you to, in doing that sort of work,
go all around the trees, including the top branches?
A. Yes, we had to.
·
. ·.
Q. Now, in performing your own particular work on that
morning, May 24th, did you use any ladder?
A. Yes, sir, I used a ladder all the time.
.
Q. Did Mr. Bailey, the deceased, use a metal la.dder that
morning?
A. Yes, sir.
Q. Did you have to use a ladder in the work in that particular section of the orchard the days before May .24th while
you were doing the same sort of work i
A. Yes, sir.
·
Q. You say for about a week?
page 30 }- A. Yes, sir.
.
.
Q. And during that same period of about a
week was Mr. Bailey working in that same section with you Y
A. Yes, sir.
Q. The same group that you speak of¥
A. Yes, sir, he worked every day.
Q. What did Mrs. Bailey do in that orchard on that n;iorning?
A. She was thinning, too.
.
Q. And was she doing the same general kind of work, thinning apple trees, for the few days or week or so before then'
A. Yes, sir.
·
Q. Was she using- anv ladder Y
A. Yes, sir, she had a ladder, but her ladder ~as smaller,
-shorter.
Q. Did they have more than one kind of ladder that they
were using for that purpose on that morning and for a few
davs before?
·
.A. More than one kind? What you mean?
Q. Yes. more than one kind of iadder.
A. Well, they had wooden ones and they had the metal
ladders.
Q. What particular kind of ladder were yo-q.
page 31 ~ using in your work T
A. I was using a metal ladder.
Q. Do you know what kind of metal it was Y
A. Aluminum.
Q. About how long was the ladder that you were working
withY
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A. Well, it was 24 foot, I think.
Q. The one that you were working with f

A. Yes.
Q. Do you know what kind of ladder Mr. Bailey was working withY
A. Aluminum.
Q. Was it of the same type as your ladder?
A. Yes.
Q. About how long, do you know, was the ladder that he
was using?
A. Well, it was 24 foot.
Q. Was your: ladder as long as his f
A. Mine was as long· as his, and, of course, tlley were rightyou see the reasonQ. Now · di~ y~u .. see Mr. Bailey going around about his
work of thinning trees for tha.t period of days or week that
you were. wo:dci.ng in that same section?
A. Yes, sir:.
Q. Did you see how be carried bis ladder f
page 32

r

Mr. Kuykendall: I object to tllat qnestion.
Judge Marshan: On wl1at ground?
Mr. Kuykendall: It's immaterial and irrelevant.
Mr. Lowell: We are pleading a common practice and
custom.
Mr. Kuykendall: No, you are not, either. I take issue
with that statement.
Mr. Lowell: Top line of the second page of the motion for
judgment, if Your Honor please, together with the line preceding it on the first page.
Mr. Kuykendall: At the bottom of the first page the averment is made that the plaintiff's deeedent was required in
the ordinary course of bis employment to move tbe ladder
in a certain position and that that requirement was the
usual and customary practice.
Mr. Lowell: That isn't the meaning of the words. The
word ''and'' makes that a conjunctive clause : '' from tree to
tree in an upright position as prescribed by the employer and
as was the custom and practice used by the other employees.''
Judge Marshall: Objection is overruled.
_
Mr. K;uykendell: Exception noted.
Judge Marshall: Exception noted.
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By Mr. Lowell:
Q. Mrs. McDonald, did you see. Mr. Bailey carry bis ladder around in the performance of his work of thinning the
trees on that morning!
A. Yes, sir.
page 33 ~ Q. Did you see him use that ladder during the
.
days 01· a matter of a week in that same section of
the orchard thinning trees?
A. Yes, sir.
Q. Did you notice how he carried the ladder or moved it
about from tree to tree 1
Mr. Kuykendall: I object to that. Immaterial and irrelevant.
Judge J\farsh:all: Objection is overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
The Witness: Vv ell, he carried his ladder the way I carried
it, one hand down here on the round and the other one up here,
just like I carry mine.
By Mr. Lowell:
Q. I am afraid you will have to speak a little louder. I am
not sure we get everything you say. How did he carry that
ladder?
A. I said he holds it just like I carried mine, one band clown
here and the other one down a little lower, brought it up off
the ground.
Q. In which direction is the ladder extended.
Mr. Kuykenda.11: I object to the counsel motioning to the
witness.
Judge Marshall: Yes, don't motion.
By Mr. Lowell:
Q. vVas the ladder standing up, or was it sideways, or was
it level with the ground, or in just what position did he carry
the ladderl/
Mr. Kuykendall:
Judge Marshall:
1\fr. Kuykendall:
Judge Marshall :

I object to the leading question.
Qbjection overruled.
Exception.
Exception noted.
. :i - I

~
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The Witness: He carried it. straight up.

By Mr. Lowell:
Q. How did you carry the ladder that you were working
with from tree to tree?
A. Well, from tree to tree I carried it up.
Q. In any different way than the way in which you say Mr.
Batley carried his ladder?
.A. No, I didn't.
Mr. Kuykendall: I object to that and move fo exclude it
for the reason that the custom isn't the test, it's a question
of what they are required to do, and that's the averment in
the pleading.
Judg·e Marshall: That's the same objection that you noted
before, that that averment is not stated in the notice of
motion for judgment.
Mr. Kuykendall: That is correct.
page 35 r Judge ~farsball : I am of the opinion that is.
Mr. Kuykendall: All right, exception noted.
Judge Marshall : Exception noted.
By Mr. Lowell:
Q. · Did you see other people in that sa_me group carrying
their ladders from tree to tree?
.A. Yes, sir.
Q. How did they carry tliem Y
.A. Carried them straight up.
l\f r. Kuykendall: I object to that for the same reason
heretofore stated.
Judge Marshall: Objection overruled, exception noted.'
Mr. Kuykendall: Exception noted.

By Mr. Lowell:
·Q. You answered that question·?
A. Y cs, they carried tlrnm just like I carried mine.
Q. Did anybody instruct Mr. Bailey in your hearing- ns td
how to uHe the ladder with which I.to waH working'/
A. No one ever told him that I ever heard of.
Q. Wns anybody in charg:e of yonr µ;l'oup?
A. Yon mean· H hoss:
Q. Yes .

.A. Rolwrt 1Voo<l.

r
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Q. The person .you mentioned as being one of the men in

your group?
A. (Nodding).
Q. When you say he is the boss, do you know
what official position or title he held 1
A. What's that?
·
Q. Do you know what position or title he had 1 Was he a
foreman or called anything- by title f You used the word
"boss" a moment ago. Is that what you understood lie was Y
A. Yes. Yes, he was our boss.
\)age 36

~

Mr. Kuykendall: I object to that.
Judge Marshall: On what ground?
Mr. Kuykendall: I think it is ari attempt to lead the witness.
Judge Marshall : Yes, I think it is a leading question.
Objection sustained.

Bv Mr. Lowell:
·Q. Did l\fr. Wood perform any work around that orchard
while you were working?
A. Well, he ·works there-he works the year around there.
Q. No, I am speaking now of the particular day and days
that you and Mr. Bailey and Mrs. Bailey were. w9rking thinning trees in that section of the orchard?
A. He wasn't doing anything-.
Q. Was h~ working on any thinning trees, or-?
A. No.
Q. Did his son do any work 1
A. His son T His son was thinning just like we
page 37 ~ were.
.
Q. And did you see his son using a ladder T
A. Yes.
Q. What kind of ladder was his son using?
A. vVell, I won't hardly say.· I don't know whether he had
.a wooden ladder 01· aluminum, I don't know.
Q. Do you remember positively that l1e was using a ladder¥
A. Oh, yes, lie was using a ladder.
.
Q. Can you tell us the length of tlic ladder that he was
using·?
A. ,vell, he-we nll was nsing· 24-foot.
Q. Did you see him carryiug that ladder aromHl from tree
to t1·ee?
A. Ycis, I always !4HW him <Hr1·yinp; hiR lndder around.
1

Supreme Court of Appeals of Virginia. ,

80

.,

Iiillie McDonald.
Q. How did he carry his ladder from tree to tree 1
A. He carried it up.

•

Mr. Kuykendall: I object. Same reason~
Judge Marshall : Qyerruled. · Exception noted.
Mr. Kuykendall: Exception noted.

,--

By Mr. Lowell:
Q. Now, coming to the morning of May 24, 1949,. when you
first reported for work in the orchard, where did you got
A. At the shop.
Q. And where is the shop located al
A. Mr. Neurdenburg's.
page 38 } Q. You are familiar with the road¥ Is tl1at shop
off that particular road?
A. It was right across from where we were standing at.
Q. And did anyone else report for work that morning· in
that shop?
A. No one, cmly the ones that had been working with-that.
was in that bunch.
Q. You mean the same people that you have named Y
A. Yes.
Q. Were Mr. and Mrs. Bailey in that group?
A. That's right ..
Q. And the othe_rs that yon have named t
A. (Nodding.). ·.
Q. vVho told~·yon where you were to work that morningT
A. vVell, we gathered there, and Robert "'\\T ood~
Q. Did he take you to the place where yon were to workf
A. Yes, sir.
·
Q. How did you go there, walk, or did somebodyA. We walked there.
Q. Now, when you g·ot to the orc>lrnrd were you all togetherT
you and Mr. and Mrs. Bailey and 1\Ir. ·wood and bis son ancl
your son?
A. Yes, sir.
Q. You had been working in tliat same area of trees tlm
day beforef
·
page 39

~

Mr. K uykcndalI: I ol)ject to these leading qnes·tions.
The ,vitness: No.
Mr. Kuykendall: Thjs is a continuous process of leading-the witness.
J udgc Marshall: That is a leading qnestion. I don't agree
•
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with you as to the other questions, but I think that is a leading question. Objection sustained.
, By Mr. Lowell:
·Q. In what section of the orchard were you working the
day before!
A. Well, you see, on that side of the road it's all one orchard, but there is a piece of woods comes a piece of the way
across between this corner where we was at that ·morning and
the other part we was in the day before. We went across over
the woods into that that morning.
Q. When you got there that morning was there any equipment around there?
A. Nothing but our ladders.
Q. Now, did anybody, Mr. Wood or anybody else., that
morning when you went to the orrhard, tell you what you and
what each of the others was to do?
A. Thinning apples.
Q. And then did you and Mr. Bailey and Mrs. Bailey and
the others pr6ceed to do the work of thinning apples as you
have said!
page 40 ~ A. Yes, sir.
Q. How long did that work of thinning apples
go on that morning in that particular section Y
A. Well,. what you mean, after that happened, or--T
Q. No, before the happening of the accident that I am going to refer to, how· long did that particular work in that particular section of the orchard go on Y
A. We went in ,there that morning, I reckon, half an hour
right in that corner.
.
Q. Did there come a time that morning when you were told ·
to work somewhere else in the orchard 1
A. Yes, sir, we bad to move on around to tlie next block.
Mr. Kuykendall: I object to this.
Judge Marshall: On what. ground f .
Mr. Kuykenda11: As to what she was told that morning.
Mr. Lowell: I was going to ask the next question that
· would connect it with the others.
Mr. Kuykendall; Thus far it may not be. I don't know
what he is asking for. He is asking what somebody told her.
·
The objection was hearsay.
Judge Marshall: ,vhat is the materiality!
:Mr. Lowell: The reason for moving. This happened in the
process of moving to another section.
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Judge Marshall: I don't see that it's relevant. Why is it
relevant, Mr. Lowell¥ I don't know what you have in mind.
Mr. Lowell: I merelv want to show that as they
page 41 ~ were moving· from this .. particular area to another
area a few rows away, some had already proceeded
and gone to this new area to start their work.
·
. Judge Marshall: Why is it pertinent to show the reason
for the movemenU
Mr. Lowell: I am:not trying to show the reason, but the
fact.
Judg·e Marshall: Then the objection is sustained.
By Mr. Lowell:
Q. Did any of the people who were working with you iri
the course of their work move on to another section a few
·rows away to some place?
· A. Ye~, they all did.
Mr. Kuykendall: I object to that. It seems to me they
ought to come to the particular point here. You are dealing
with what happened to one man.
Judge Marshall: ·what is the nature of your objection?
Mr. Kuykendall: l\Iy objection is it's immaterial of what
the other people did on that occasion. It's a question of what
he did.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
By l\fr. Lowell:
Q. ·wm you tell 11s, Mrs. McDonald, what you
and the otl1er workers were doing, or about to do,
in moving on to another section of the same orchard?
A. Well, before we had gone the rest of them all finished
their trees.
Q. Who do you mean by ''rest''?
A. All the rest except me and my son and Mr. Bailey.
Q. Where did they move!
A. On up to tbe next trees-block.
Q. When you say next block, where? How many trees
away?
A. Seven or eight rows.
Q. When yon say "block", do you mean thinning by
groups?
page 42 }
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A. You see, they haYe to skip around seven or eight rows
to get in the next bloc~ that they were supposed to thin.
Q. Like a section?
A. Yes.
Q. Arid you say your son and M:r. Bailey reµiained to finish
the trees you were working on?
A. That's rig·ht. . _. _.
· Q. w,ue you working on the same trees with Mr. B_aileyJ
A. Yes, sir-no, sir, we finished the tree, me and my son.
He was on the tree with me, and we come on up for another
tree. Mr. Wood said, "Get on the tr~e with Mr. Bailey ancl
help him finish his tree.
.
,
Q. Then did there co~e a time when Mr. Bail_ey
page 43 ~ g·ot off his tree an.4 started to move someplace Y
A. Yes, sir, we finished that tree then and when
he finished the last set he was on, he went down to the bank
and pulled off his boots and put on his shoes. He crone on
back up there and picked his ladder _up ~nd got it from the
tree just like it was setting.
.
.
Q. Up to that time in the morning had he been wearing
boots?
A. Yes, sir.
Q. vVha t kind ·of boots T
A. Rubber boots.
Q. When he chflnged to shoes what kind of shoes were
they?
.
A. ,They were just plain leather shoes.
Q. Walking shoes?
A. Yes.
Q. Then what did he do nexU
A. He picked up his ladder just like it was setting against
the tree and went on around starting to the next block where
the rest was.
Q. How did be carry the ladder awav from that tree on
which he had been workingY
·
A. Carried it right up in front of him just up like we always carry them.
·
._
Q. From that point where did he walk with the ladder?
A. Where did he walk?
pag·e 44 } Q. Yes.
·
A. He went right on around this road through
tl1is orchard.
·
Q. ·when you speak of the "road"~ what do you mean?
A. You know, the road throu9:h the orchard.
Q. Which way was he walking? Towards where~
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A. H~ was going towards the road, towards where the~e
wires come out, when we go to where the rest of them were,
right up beside of these- wires.
Q. In order to get out there· did you have to pass any tr_ees~
the apple trees f
·
A. Yes, sir.
Q..And how did Mr. Bailey walk around or between those
trees?
Mr. Kuykendall: I object to that. I object to the counsel
asking how he w~lked around or between. Let the witness
tell what she saw. I don't think he's got a right to assume he
walked around or between trees~
Judge Marshall : The question is leading.
By Mr. Lowell:
Q. Did you see M:r. Bailey walk from the tree on which be
and you had been working f
A. Yes, sh~.
.
Q. And how far did lie walk and in what directions did he
walk until 'SQmething )lappened f
... Pl..: Well, I don't know exactly how far it would
page 45 ~ be from this tree he was on to where heQ. C~i:i yotJ describe the positiob of the tree that
he and you were working on? Was it one of the trees in a
row?
A. Yes.
Q. How many trees from that road where the highway is
was the tree that he was working· on?
A. You mean from the tree to the road f
Q. yes, in a straight line.
A. Well, I don't know, abont three of them, I reckon it was.
Q. Third tree in T
A. (Nodding.)
Q. Now, in walking from that third tree to g() on down to
the otber place, which way did he walk?
A. He was walking towards the way . the rest went, on
around towards theQ. And where were yon at tlle time he started to walk with
this ladder f
· A. Well, I wns on, lJebind.
Q. Tlien did you follow him T
A. We was following-. liim, and I had to go lJack to get Mrs.
Bailey's jacket that slw left hanging hack on the tre·e.
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Q. And then what happened next, as far as Mr. Bailey is
concerned, that you sawf
.
A. Well, I got around in sight where he was
page 46 ~ standing there. His ladder was up~ and it was so
quick that when he fellQ. Did you see him falling?
A. Y~s, sir.
Q. Did you see anything· about the ladder as he ~as fallingft
A. No, I d_idn 't. He was standing up when I :first looked
and seen him. He just went so quick.
Q. Did you see what position or what condition the ladder
was in?
Mr. Kuykendall: If Your Honor please, this witness was
asked if she saw anything about the ladder. She said no, it
just happened so quick and l!e fell. I don't think they have
got a right to question this witness in the form of cross examination.
Judge Marshall: Ohjection is overruled.
Mr. Kuykendall: Exception noted.
By Mr. Lowell:
Q. Will you try to tell us in your own way 7 Maybe that
will be better.
Judge l~arshall: .Do yo11 withdraw the last question, l\fr.
Lowell¥ If you don't intend to pursue it, there is no need for
me to rule. He has abandoned that; we will exclude it.
By Mr. Lowell:
Q. Tell us in your own way everything that you saw con. cerning Mr. ~ailey and his ladder when you saw
page 47 ~ him for the fii:st time after he left that tree. Try
to tell us everything· about it in your own way.
A. Well, when I come around a.ncl saw him he was standing
with his ladder up, and he just fe 11. It was so quick, and I
laid my ladder down and run to him.
Q. Did you see anything- about the ladder or anything that
had anything to do with his falling?
.
Mr. Kuykendall: I object .to that question. That calls for
an opinion.
Judge Marshall: Yes. I think that is objectionable. Objection sustained.
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Mr. Kuykendall: I object tQ th.f;lt. Th~t'i;i le&cli~g.
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.
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Q. What did you see, what did you .observe, if anything,·
about any electric wires in that area of those trees.
page 49 }

Mr. Kuykendall: I object to the question for
reasons heretofore assigned.
Judge Marshall: Exception noted.
The Witnesa: You mean,, did he find any T

By Mr. Lowell:
Q;. No., did you see any? .
.
A. No, I didn't see any wires, only the wires tba t was up
<>ver him.
.
· '
Q. That's what I mean now. Did you see wires over him!
.A. On1y the ones that was. up ov"'r hlm.
·
·
Q. Will you tell us more· about what those wires were that
you saw above him and what connection they had to do with
what you have <WScribedf.
Mr. Kuykendall: I object to that.
Judge Marshall: Oh, yes, the fatter :part .of the: q:uestion
is objectionable..

By Mr. Low:ell:
~ What did you see 6l Desc:dbe those wires that you saw
.
above him.
A. They was sagging :riglat whene he- was at.
Q. What kind of wires: were they!
A. They were electric wires.
Q. Where about did he fall with relation to the location of
the wires that you speak of?
page 50 ~

Mr. Kuykendall: I object to that.
The Witness·: He fell right back.
Judge Ma:nshall: Just a moment.

On what
ground!
Mr. Kuykendall: On the ground that it is · suggestiv.e,.
highly suggestive. This witness can, if she knows anythingI object to this line of examination.
Judge. Mar.shall:· 0.bj~ction, is. o~erruled..
· Mr. Kuykendall : Exception: noted.
,Judge Marshall : Exception noted.
Ev Mr. Lowell:
~Q. What is your answerY'.
.A.. I said he fell right backwards.

I
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, Q.. You said where about was the electric wire with relation to the place where he fell Y
A. It was right up over him.
Q. You mean above him Y
A. Yes, sir.
Mr. Kuykendall: I object to that. I object to counsel's
answering the question.
·
Judge Marshall: Your questions are leading.
Mr. Lowell: I am trying not to. I am having my difficulty
in making myself clear to the witness.
·
By Mr. Lowell:
Q. Did the lad<;ler or did it not touch that electric wire
above Mr. :f3ailey when he fell, or as he was falling!
Mr. ·Kuykendall: I obj,ect to that.
Judge Marshall: On what ground!
Mr. Kuykendall: It's a leading question. It's
suggestive, highly leading.
Judge Marshall: Yes, it's a leading question.
Mr. Kuykendall: And I ask that the counsel not be permitted to further examine this witness in regard to that in
view of this highly snggestive question. I think it's highly .
prejudicial to defendant's case.
Judge Marshall : Motion is denied.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
page 51 ~

By Mr. Lowell:
Q. You have told us about an electric wire above where Mr.
Bailey fell.

Mr. Kuykendall: I object to the repetition of evidence.
,J udg·e Marshall : Yes, sir, counsel mnstn 't do that, mnstn ''t
relate what she told.
By Mr. Lowell:
Q. Did you see anythin~r happen to that eletric wire connected with Mr. Bailey as be was faUingY

Mr. Kuykendall: I object to that. That's a leading question.
J ndge Marshall: T11at 's a leading question.. Don't lead
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the witness, Mr. Lowell, any mote tltan is absolutely necessary. I sustain the objection.
page 52 } Bv Mr. Lowell:
.
.
"'Q. As Mr. Bailey was falling did his ladder
touch the wire Y

Mr. Kuykendall: I object to that question.
Judge Marshall: Objection sustained. That is a leading
question. I think it's the same one you t;tsked before.
By Mr. Lowell:
.
Q. I am going to ask you, Mrs. McDonald, to tell us whet.her
anything happened to that ladder and if so, what happened to
it as Mr. Bailey was falling Y ,
A. Well, the ladder was right up there into the wires, the.
part"--

Mr. Kuykendall: I move to exchtde the answer as tintesponsi"'e to the question.
J udg·e Marshall : The motion is denied.
Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
Bv Mr. Lowell:
"'Q. Will you describe that a little bit more fully so that we
all can understand what ha ppenecl?
A. I say the ladder was rig-ht llp into the wires, and when
I looked, I seen him, he just fell so quick.
Q. Did you see anything that showed that the ladder was
touching the wire Y
page 53}

Mr. Kuykendall: Object to that question.
,Judge Marshall: Objectfon sustained.

Bv Mr. Lowell:
.,Q. When Mr. Bailey fell, in wlmt position did he fall!
A. He fell right on his back.
.
·
Q. And in what pm~ition did the ladder fall?
A. It fell right across him.
Q. How far. away from him were you when you saw this
happen?
A. "'\Vell, I was about as far, I rec.kon, as from here to that
first seat over there.
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Q. Indicating which row?
A. First row.

Mr. Lowell: Can we agree to that as about 20 feet, unless
the measurement is taken f
Mr. Kuykendall: The witness ought to estimate that distance.
By Mr. Lowell:
Q. Do you know about how many feet you would say that
distance is 7
A. I wouldn't know.
Q. Well, approximately.
A. I ain't much judg·e about the feet.
Q. Would you be able to give us an id~a of the length in
proportion to this ladder that Mr. Bailey was carrying? Is
this distance as long as his ladder, or is it shorter.~ or longer,
that you point to Y
.
page 54 } A. This would be longer than his ladder.
Q. Now, did you do anything whe·n this thing
happened?
A. I run to him nnd called him several times.
Q. Did you call anybody else?
A. Yes, after he didn't answer I hollered for Mr. ·wood.
Q. And who came over,
A. Well, I just don't know which one of us got there first,
but they all come running.
· Q. Name those who ran over.
A .. I think Robert \Vood was the first one there, I think.
Q. And who else?
· A. And his boy, Charles Wood, and Russell Tinsman.
• Judge Marshall: Just a moment, Mr. Lowell, may I interrupt you Y It. 's one o'clock, and I think we had better adjourn for lunch, as perhaps your examination may go on for
some time.
(Where.upon, after proper cautioning· of the jury, court was
adjourned, to reconvene at 2 o'clock~ p. m. of the same day.)
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page ·55}

.AFTERNOON
SESSION.
-·· .
,.
-

Whereupon,

:;
"

LILLIE McDONALD
the witness on the stand at the time of adjournment., resumed
the st~nd, was examined· ~nd testified further as follows :
DIRECT EXAMIN.4"TION (CONT'D.).

By Mr. Lowell:
.
Q. Mrs. McDonald, I think I staded to ask y.ou, j~st before
the recess, how long after you saw· :M:r. Bailey fall did Mr.
Robert Wood and the otl1ers run to the body, as yoti did Y
A.. They came straight on as soon as I hollered for them.
Q. ·would you say it was a matter of-minutes~ or how long
a time bef01·e they reached the body?
A. It wasn't more than two or three minutes.
Q. Did you do anything in or· around ::M:r. Bailey before Mr.
Wood came up?
A. Nothing only move the ladder out of his face.
Q. Did you see any movements or anything about Mr.
Bailey's physical condition while you·were there at the body
before Mr. ,vood came?
A. He drawed np his arms and legs all up-drawed one
of his legs up.
Q. Did you ~ee anything: about his physical appearance!
A. And turned black. He made two or three moans.
Q. Did he make any other sounds? Did he talk, or.A. No, he didn't talk any.
page 56} Q. Tell us anything more about his appearance
as you saw him there immediately after you got to
the bodv.
A. Nothing only just what you just asked me.
Q. You say Mr. Wood was the first one to arrive!
A. Yes, sir.
Q. What happened after Mr. Wood arrived with reference
to Mr. Bailey?
A. Well, he started one of the· boys into the shop to get
tbe panel truck to take him to the doetor, and one of Mr.
N eurdenbnrg's men come out in his car, was working there,
come out in his car, and be put him in his car to take him on
to the doctor.
Q. Did vou go along with them 7 ·
A- No, I didn't.
ti

~
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Q. Did you see Mr. Bailey as he. was being placed in the
carY
A. Yes, sir.
Q. How was he taken into the car Y
·
A. Well, they picked him up, ji1st picked him · up kind of
under his arms and by his legs.
Q. Did Mr. Bailey move or do anything or say anything Y
A. No, sir.
Q. Was that the last that you saw of Mr. Bailey at that
spotY
A. Yes, sir.
.
. page 57 ~ Q. Where was Mrs. Bailey during that time?
A. She was there. .She come on-I think she
was about the last one gotten down there after I hollerad for

ili~

.

Q. And did she do anything Y
A. No, ·she couldn't do anything. She fell over in my arms
crying.
.
Q. Did she remain with you, or did she go away Y
A. No, she:went on with him, after they got him in the car:,
she went' on with him.
. .. .
Mr. Kuykendall: Your Honor, I don't know the relevan.
cy of this examination.
Judge Marshall: What is the rele-rancyf
Mr. Lowell: I think it is on the question of damages, if we
get to that point, but it is mer~ly tending to show all the
circumstances on the question of damages.
Judge Marshall: Is it necessary to pursue it any further?
Mr. Lowell: No, I don't int~nd to, just as to things that
happened in her immediate presence.
By l\fr. Lowell:
.
.
Q. Mrs. McDonald, how long, all together, were you working for the H. F. Byrd, Incorporated, orchard in that particular section 1 I don't mean where these particular trees
were, but in that entire orchard. When did yon start working for them?
.
·
·
A. You mean how long have I been working for
page 58 ~ them?
.
·
Q. Yes,. up to the time qf this occurrence?
A. ·wen, I have been a-working for them off and on about
. ·
.
three years.
Q. Three years before May 24, 1949 f
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A. Yes;.
· Q. In that period of time did you ever see this line of electric wires and poles along Senseny Road 1
A. Oh, yes, I seen them, yes, sir.
Q. Did you ever in that period of time see any warning
signs or any cautions or any printed things on any of the
poles?
A. No.
Mr. Kuykendall: Just a minute, I object to that question.There is no charg~ that the company was negligent in that respect.
Judge Marshall : Do you say that there is?
· Mr. Lowell: No specific charge. '' • * • carelessly construct and maintain and operate said dangerous wires at and
in a manner that was hazardous.'' One of the elements of the
case may be whether or not there were any warning notices_
given to the public or anyone else regarding the condition of
those wires or their hazard f
Judge Marshall: vVell, but you don't charge that there: was
~ny duty t_o warn, do you 1
Mr. Lowell: Not specifically, no, Your Honor.
Judge Marshall: Do you say that that duty could be inferred from the general averments of the notice of
page 59 ~ motion for judgment 1
Mr. Lowell: Yes, sir, from the first ground,
mai;ntenance, operation and construction.
. Judge Marshall: I don't think so. I think that might be
another duty.
Mr. Lowell: There is no statute that requires that such
signs would be placed in those particular spots that I know of.
Judge Marshall; I know, but you seek now to show it was
their duty to warn of the thing;. You don't aver that in your
notice of motion for judgment.
ouldn 't that be a specific
duty? ·wouldn't you have to allege the duties and violation
thereof'f
, Mr. Lowell: I don't think so. That wasn't our impression.
I did not participate in tl1e preparation of this paper.
.
Judge Marshall: Notice of motion for judgment proper
should be stated so that a reasonable inference can be drawn
from the language used, and all yon have to do is say they
were negligent, but you go further than that.
.
Mr. Lowell: It's merely the expression, "in a manner that,
was careless and unsafe.'' It is merely a matter of high-ten-.
sion wires placed at a height that might (-mda1)ger tlle lives
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of anybody, ~hether anything· was. necessary, eitller war~ing
signs or insulation or anything else to avoid that possible
danger. Now, I anticipated that they might-or possfbly I
am .. anticipating.
Judge Marshall: They didn't move for a bill of particulars
as to the duties?
Mr. Lowell: No, Your Honor. I assumed that
page 60 ~ they might try to claim that some sort-of signs
were put up, and I don't want to have to recall this
witness.
Judge Marshall: Then there is no merit. I won 1t let you
anticipate a defense, if that's what you have in mind.
¥r. Lowell: It's just the g·eneral conditions.
Judge Marshall: I understand, hilt if you seek to anticipateMr. Lowell: Then I understa.nd Your Honor will· pertnit
me to call this witness in rebuttal on matters of that sort, if
they are placed in evidence Y
Judge Marshall: Of course. Is tpat what you had 'iii niiild Y
Mr. Lo,vell: It isn't actually rebuttal.
Judge Marshall: Let me see if I understand you. Do you,
or do you not; insist this is a duty of care which is inferi·able
from your notice of motion for judginei1t? .
Mr. Lowell: I wort 't go that far, if Yotir Honor please. I
think the question of insulation is far more important. Possibly I am anticipating the defense.
J udg·e l\far_shall: Do you care to withdraw the question f
]\fr. Lowell: I will withdra,v the question, if Your Honor
will permit me to.
No further questions.

CROSS EXAMINATiQN.

By Mr. Kuykendall:

.

the preseri.c~
of Mr. Neurdenburg·, the foreman of the_ Byrd
orchard in which you were working, and l\fr. Milton
Harris on May 24, 1949, that all you saw was Mr. Bailey
straig·hten tip and fall backwards, and the ladder fell on bis
face?
·
A. I said I saw Mr. Bailey when he fell.
Q. And did you tell Mr. Neurdenburg or state in his presence and in the presence of Mr. Milton Harris, that that was
all that you saw on that day, on May 24th?
A. Mr. Neurdenburg?
Q. Mi·s. McDonald, did you state in

page 61

~

Northerrl

Va. Pdwer dt>.1 v. §. v. Bailey, Adfu'x &e.

95

Lillie McDonald.
Q. Yes.
.
A. No, I wasn't talking to Mr. N eurdenburg.
Q. Do you recall making a statement to Mr. Milton Harris
on May 24, 1949, that all you saw was Mr. Bailey sfraighten
up and fall backwards ari.d the ladder .fell on his face, and you
went down to see what the trouble wast
A. I told them all just what I told here.
Q. Just a minute, I am asking- you if you made such a statem~
.
A. I saw Mr. Bailey fallQ. I ain askingMr. Lucas: Excuse me. If it please the court, he interrupts the lady before she can answer the question.
Mr. Kuykendall: I !Hive a right to confine tliis.
Judg·e Marshall: Yes, just answer this question th_at Mr.
Kuykendall asks you. You don't have to under-:
page 62 ~ tak~ anything else.
The Witness: I saw l\fr~ Bailey _,vheri. he fell.
Judge Marshall: That isn't what he asked you. Perhaps
you had better repeat the question.
Mr. Kuykendall: All right, sir.

By Mr. Kuykendall: ..
Q~ Do you recall stating in the presence of Mr. Neu_rdenburg the foreman at the Byrd ofohard, and to Mr. Milton
;Harris on May 24; 1949, tliat all you saw was Mr. Bailey
straighten up and fall backwards arid the ladder fall on his
face?
·
A. Yes, I said I saw him, sure.
Q. And isn't that what you told him is all that you sawY
A. I saw hini when he fell.
Q. Will you please state whet~er or not you told Mr. M~lton
Harris in the presence of Mr. Neurdenburg all you saw was
Mr. Bailey straighten up and fall backwards and the ladde!
fell on his faee and that that was all that you knew about itf
A. The ladder fell on his face. I said the ladder fell on his
face.
.
Q. Did you or did yotl not tell them that and that that was
.all that you knew about it?
A~ Vvell, all that I knowed about it was I saw him with his
ladder up when he fell. ·
Q. And that's all you know a~out it.
A. And the ladder was up at the wires.
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Q·. Is that what you told them f
A. That's what I told them. ·
Q. Now, I want to know whether or not you told
Mr. Milton Harris and Mr. Neurdenburg, who is Mr. Byrd's
foreman, that all you saw was Mr. Bailey straighten up and
fall backwards and the ladder on his face 1

page 63
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Mr. Lucas : Please the court, she has answered it.
Judge Marsball: Objection is overruled.
The Witness: I ain't supposed to answer more than once.
Judge Marshall: Jut a moment. You will have to answer
that question. I am not sure that you understand what Mr.
Kuykendall is talking about, but you will have to anwer that
yes or no.
The Witness: I said yes, I saw him.
By Mr. Kuykendall:
.
.
Q. Well, Mrs. McDonald, perhaps I haven't made myself
clear. I want to make it clear so you will 'understand what I
am asking, and I just want you to tell me whether or not you
did or did not· tell Mr. Milton Harris in the presence of Mr.
Nuerdenburg tpat all you saw was Mr. Bailey straighten up;
fall backwards, and the ladder fell on his face.
A. Yes, I told it.
Q. On _May 24, 1949, at the Byrd .orchard did you tell Mr.
Milton Harris in the presence of Mr. N eurdenburg, Mr. Byrd's
foreman, that you did not see the ladde1· carried by Mr. Bailey
touch an electric wire f
page 64 ~ A. They aked me if I saw any fire or heard any
crackling.
Mr. Kuykendall: I want I1er to merely answer whether or
not she said that.
Juclg·e Marshall: Mrs. McDonald, you have to answer that
question yes or· no. Mr. Kuykendall is asking you a ·question
which would require an answer of yes or no·. I think you bad
better listen very carefully to the question he asks before you
attempt to answer it.
·
. The Witness: They didn't ask me if I had saw it touch the
wire ..
By Mr. Kuyk~ndaII:
Q. Will you please state wl1ctlier or not it was a fact that
you told Mr. Milton ~arris and l\fr. Neurdenhurg on May 24,
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1949, after Mr. Bailey had fall en, that you did not see the ladder carried by Mr. Bailey touch any of the electric wires.
A. No, I didn't say it. I didn't see it touch the wire.
Q. Did you tell them that Y
A. No, I didn't tell them.
Q. You didn't tell them that Y
A. No, they didn't ask me.
Q. Do you deny telling them, then, that you did not see the
ladder touch the wire Y
A. I do know that I did not tell them that.
Q. You did not tell them that. Mrs. McDonald do you remember telling Mr. Bowen, Mr. Moler, Mr. Beard
page 65 } and Mr. Brubaker on June 6, 1950, at the Byrd
orchard at lunchtime on that day that all you saw
was Mr. Bailey straighten up and fall backwards and the ladder fall on his face'
A. Yes, I saw him fall.
Q. Did you. tell those gentlemen whom I have named on
June the 6th, 1950, that that was all that you saw, that you
saw Mr. Bailey straig·hten up and fall backwards with the
ladder on his face? ·what I want you to answer, did or did
you not tell those gentlemen that on that occasion 7
A. I told them that I saw him fall and the ladder fell on
· him.
Q. Now, just a minute, please.

Judge Marshall: I say ag·ain, you must answer that question yes or no. You must listen very carefully. Can you
phrase it ujst a little bit more simply f Ask her first whether
or not she talked to them on that day.
Mr. Kuykendall: All right.
By l\fr. Kuykenda.ll:
Q. Do you recall, Mrs. McDonald, talking to Mr. Bowen,
this gentleman here, and irr. Moler, this other gentleman, and
Mr. Brubaker from Berryville and Mr. Bea.rd and to myself·
at the Byrd orchard on June 6, 19501
A. Yes, I know when I talked to you.
Q. And do you recall telling· them that a.11 tllat you saw was
that. Mr. Bailey straightened up and fell backwards with the
ladder on his face?
A. Yes, I told you.
page 66 } Q. And do you recall they asked you specifically~
these gentlemen; whether you had seen Mr. Bailey's_
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ladder touch any of the wires, and 'yoti. said ·~hat 'you did not
see it touch the wires? Do you recall making that statement
to them on that date!
A. I said that the ladder was right up in the wires.
Q. Did you tell them on that date that you saw the ladder
up in the wires Y
A. That's what I said, was the ladder was up, right straight
. up.
Q. And did you t~ll l\fr. Bowen and Mr. Moler and Mr:
Beard and Mr. Brubaker and- me that you saw the ladder up
in the wires 7
A. Yes, the ladder was up.
Q. You told them that on June 6, 1950 f
A. Yes, sir.
Q.· Did you tell them on that occasion that you did ·not see
the ladder touch the \\ires Y
A. Did I tell tl1em that f I dicln 't.
Q. Did you tell those g<~ntlemen whom I have named at that ,
time and place which I have just mentioned that you did not.
see the ladder carried by Mr. Bailey touch the_ wires?
A. No, sir. ·
Q. You did not tell them that?
A·. (Shaking head.)
page 67

~

Mr. Kuykendall: That's alL

RE-DIRECT EXAMINATION.
By Mr. Lowell:
Q. Now, Mrs. McDonald, did you tell these gentlemen who.
have been named by Mr. Kuykendall with whom you spoke on
June 6, 1950, that you saw the ladder touch the electric wireT
Mr. Kuykendall: I object to this examination, if Your
Honor please.
Judge Marshall: On what ground?
.
Mr. 'Kuykendall: This examination was cross examination
on the question of what she Raid.
Judge Marshall:· Yes, you are asking a Ieadi~g question ..
You can't ask a leading question. Objection sustained.
Bv Mr. Lowell:
"'Q. What did you tell l\fr. Neurdenburg and Mr. Harris on
May 24, 1949, when you were questioned by them :in the conversation that has just been referred to?

,. ·
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Lillie McDonald.
Mr. Kuykendall: I object to that, if Your Honor please.

By Mr. Lowell:
Q. Tell all that you can recall you told them in answer to
their question.
Mr. Kuykendall: I object to that on the ground the specific .
question was asked wheth~r she said certain things. I don't
object to this if it is understood when she answers it that
the evidence is not admitted for the purpose of
page 68 ~ proving any act of negligence ..
Judge Marshall: Y.es., but since you contend t~at
there was a conversation with them, he is permitted to show
what the conversation was, only ·f·or the purpose of havi~g
the witness testify as to what the conversation was, but not as
any proof of negiigence in the case.
. ·.
Mr. Lowell, you bad better confine it at this time to something that is pertinent that was brought out on cross examina-

tioa

·

By Mr. Lowell:
.. .
Q. }{rs. McDonald, in the conversation with the gentlemen
on June 6, 1950, the four or five gentlemen that were named .
by Mr. Kuykendall, were you questioned and did you give any
-answer as to· whether or not the ladder did or did not touch
the electric wire?
.
A. They asked me-they talked to me and questioned me,
-and I told them that the ladder was up, that it was straight
up into the wires.
.
1\fr. Lowell: That's all.

•Judge Marshall: .Any further questions T
Mr. Kuykendall: No, sir.
J ud.ge Marshall: Th&t 's all.

I

•

I

I

(Witness excused.)
Mr. Lowell: May I ·call Mr: Robert Wood, please t
Whereupon,

I
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page 69 ~

ROBER.T WOOD
was called as a witness on behalf of the plaintiff,

and being first duly sworn, was examined and testified as
follows~

DIRECT EXAMINATION.
. By Mr. Lowell:
Q. Mr. Wood, were you, on May 24., 1949, employed by H ..
F. Byrd, Incorporated, in an apple orchard at Berryville on
Senseny Road Y
A. Yes.
Q. On that morning of :M:ay 24, 1949, who else was :working
with you in the apple orchardY
A. I don't know if I can remember them all or not. I know
Mrs. McDonald was there, her son, Kenny, was there, Mrs.
Wilson was there, Viola Jackson was there, Tinsman boy was
there, Charles Wood was there, and :Mrs. and Mrs. Bailey was
there. That's all I can think of right now.
Q. Were you in general charge of their work in the orchard
at that time?
A. Yes.·
Q. When-::di<f' they start working in the orchard?
.A. All the)lmnch, you mean?
Q. Yes; that group that yon have named.
A. I think they' started in sometime in N"ovember, 1948.
Q. No., that particular morning.
A. Oh, that particular morning. They started
page 70 ~ work at se,Ten-o'clock.
'
Q. Ancl wl1at work were they assigned to do °l
A. Thinning apples.
Q.
ere you working with them at that time f
A. Yes, sir, I was with them.
Q. Did you actually do any manual work f
A. No, sir.
Q. You just bossed the work and supervised them, is that
itf
A. That's it.
Q. Were you in that particular section from seven o'clock
until 8 :15 in the morning, May 24tll f
A. Yes, sir.
Q. Did you remain with them aU the time while they were
working that morning?
·
A. Yes, sir.
Q. What work was l\fr. Bailey doing t:qat morning for the
period of time between seven and, say 8 :15 f
.

,v
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He was thinning apples.
.And was he using a ladder for that purpose t
Yes, sir.
What work was !frs. Bailey doing?
She was thinning apples, also.
And was she using a ladder 7
A. Yes.
page 71 ~
Q. What kind of ladders were in use that morning?
A. vV ell, we had. wooden .ladders and ahiminum ladders.
Q. Did you have anything· to do with instructing the particular workers which ladders thev were to use?
·
..
A. No, sir.
Q. Where were those ladders at the time they reported for
work that morning?
A. vVell, wherever they left off at that evening, their ladders was right there.
Q. In the orchard?
A. Yes, in the orchard.
Q. For how long a period of time before May 24th, the
morning of l\fay.24th, had they been working in that orchard
thinning apples 1
.
A. vVell, in that special orchard I'd say maybe two days.
Q. And were Mr. and Mrs. Bailey working· in that group
for those two days in that particular orchard f
A. Yes, sir.
Q. ,vhen·you speak of "orchard", tell us what you mean
by an orchard, how big a place and whether physically separated from other orchard~ in anv wav.
A. Well, every orchard over· the1:e has a different name.
We call them blocks.
Q. Blocks?
A. Yes.
page 72 ~
Q. Are those blocks ph:vsically divided by any
road or alley tl1at shows where a block begins and
ends?
A. Y ~s., sir.
Q. ,vbat is it separated by?
A. Well, where we wns nt that day wa~ separated by a road.
Q. Well, on the same side of Senseny Road are there more
than one orchard, as you call them 1
A. On the same side?
Q. Yes, on the same sid(), on the north 8ide of Senseny Road
was there more than one orchard, or more than oi10 block of
orchards?
,
A.
Q.
A.
Q.
A.
Q.
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A. No, there was one block over there that was actuallyhappened that was called Gold Bland. · It starts at the pike
·and goes clean on out to the mainQ. Starts at Highway 12 and goes west of the point where
Mr. Bailey had something happen?
A. That's right.
Q. That's all one orchard?
A. Yes.
Q. Are they all the same kind of apple trees?
A. No, sir.
Q. And were they working for those two days that you
mention in the same little grove of apple tree~?
A. We was working in the same grove, yes, sir, but not in
the same blocks.
e would thin one block and
page 73 ~ then skip two blocks and thin another block.
Q. Now, that particular morning were they all
working together, l\fr. and Mrs. Bailey and Mrs. McDonald
and the others 7
A. Yes, m.r, they was close together.
Q. And were you working with them when- you :finally
finished the trees on which Mr. and Mrs. Bailev and Mrs. McDonald were working?
·"
A. I was backwards and forwards between the two of them.
Q. And then did you move some of them on a few rows to
some other trees?
A. Yes.
Q. And were you with them a few rows away in that same
,lrchard when your attClntion was called to something connected with Mr. Bailey?
A. Yes, sir, I was with tl1e bunch that l1ad moved over to ·
the next block.
Q. And what called your attention to l\fr. Bailey?
A. I think !frs. McDonald called me. Somebody called me,
I think it was her. It hnrl to lie her or her son., one, because
they were the only two down there.
Q. ·when you moved forward to tlw other rows of trees,
ha.d you left Mr. BailPy and lV[rs. McDonald aud her son ·
:finishing up work in tlrnt other seetion !
A. Yes, sir, they Wfl~ on the Jast tree.
Q. "\Vere they tl1e hu,t ones left in tl1at little section r
A. Yes, sir.
page 74 ~ Q. Now. wlwn you heard an alarm, or shout,
who was it who shouted?
A. It was Mrs. McDonnld.
. Q. What did yon do wlie11 you heard that t
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A. I went down there as fast as I could.
Q. About how far away were you from the place where you
:saw Mr. Bailey when you heard that shout?
A. Well, I was about eight rows over. I'd say I was maybe
240 feet, something like that.
Q. And did you run back there irnmedia tely?
A. Yes, sir.
Q. What did you see when you arrived there, as f a:r as it
-concerns Mr. Bailev?
A. Well, I saw 1fr. Bailey lying tllere on his back with the
·-well, just as I got there Mrs. McDonald was pushing the
ladder off his face.
·
Q. She was actually pushing the ladder off his face when
you got there Y
A. Yes.
Q. Mr. Wood, I show you a plat 1 Plaintiff's Exhibit 1, and
ask you whether you recognize that as a fair representation
of the arrangement of the trees in that orchard along the
northerly side of Senseny Road, taking ·in the area between
the thirteenth pole and the- end of that line on that
page 75 ~ side of the road, which is the fourteenth pole,, before the wires cross over the road into the work
shops and farther down on that side. Is that a fair repre.sentation of the trees in that orchard in that area?
A. Yes, sir, it looks like that area there.
Q. Do you recognize the location of these lines 't
Mr. Kuykendall: I object to that. I think the witness had
better be examined as to what he saw. I don't think it should
be pointed out on the plat.
Mr. Lowell: I intend to ask him where he saw M:r. Bailey.
Judge Marshall: You would have to qualify him to show
that he und~rstand the plat. .
Mr. Lowell: I am asking him if he recognizes that as a
representation of thnt area.
Mr. Kuykendall: I think it's objectionable unless he shows
he knows exactly how it is drawn and the relationship of all
those trees.
Judge Marshall: Yes, you would have to qualify hiffi_

Bv Mr. Lowell:
Q. Mr. Wood, are you familiar with that grove, as· to the
location of tl1e tree~, tl1eir general size, their position in the
orchard and their relationship and distances from the highway1
0
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A. Well, not too familiar, because I don't work on that
side. That's not my side. It's over on the other side that 1
have been working on.
page 76 ~ Q. Are you familiar enough with that area to
know the location of a line of electric wires and
poles along the northerlv side of Senseny Road to the place
where it crosses over into your work shops 1
A. Yes., sir.
,
Q. Are you familiar with the location of the treesi the
apple trees in that orchard f .
A. Yes, I can see the trees and being/ out there at the place,.
I would.
Q. Do you know about how many rows of trees away from
the end_ of the orchard on th(; north your work shops and your
various work houses were located, how far awny f
A. To· tpe shop from where we was working· at!
Q. Yes.
·
A. Oh, I'd say maybe 300 yards, something like that.
Q. Are you familiar with the point on Senseny Road wherca
the line of electric wires, poles, stops on the north side of
the street and crosses over into the side where the shops arelocated f
A. Yes.
Q. Do you know where yon found l\fr. Bailey with reference to that particular post on the electric lines, where that
spot was located Y
A. Yes.• sir.
· Q. Well, can yon say whether it was betwee111
page 77 t that pole and the next pole nearer to I-Iigl1wftv 12:'
that was the area where Mr. Bailey fell, or where
vou found Mr. Bailev?
., .A. No, sir, it was· nearer to the end of the line wbere hcfell, from the pole.
Q. Yes, I don't mean bow clos~ to the J1ig-hway, I mean as
you look at the row of trees in the orchard-and these are
suppm;ed to represent treesA. These are supposed to be tile row of trees next to thehighwayY ·
Q. Yes, this is the hig·Invny here, and here are tTJe power
lines on tlle north side of' the highway leading to Route lZ
Highway 12, and these are various trees and different row/
Do you know where about, connting the number of trees from
the shop, which is tlw road here, these, trees- were Iocated
where you found Mr·.. Bailey.
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Mr. Kuykendall: I object to that, if Your Honor please.
I wouldn't mind him telling what he saw and observed, but I
doubt if he understands that.
The ,vitness: " 7 ell, right back off of theJudge Marshall: No, I don't think the question is objectionable, but he is not answering it. I don't think you can
ask about how many. If you are going to refer him to the
plat, you would have to know the exact number, wouldu 't you,
Mr. Lowell?
:Mr. Lowell: I was hoping that he would be able
page 78 ~ to answer from memory and locate it on the plat.
Judge Marshall: He has never seen the plat before?
Mr. Lowell: No, no, sir, he never has until this morning.
By Mr. Lowell:
Q. Do you know how many rows of trees there were at
right angles to the hig·hway, or how many trees there were
along the highway beginning at the end of the orchard just
where the wires cross into th(l workshop area.
Mr. Kuykendall: From where?
By Mr. Lowell:
Q. From the workshop area.. Does the orchard stop there1
A. From this place up to where !fr. Bailey gotQ. Yes, bow many trees along the hig-Jnvay 1
.A. I'd sav about 24.
Q. Counting from the highway 1
A. Counting fromQ. From the place where it crosses over into. the work
shops?
A. Yes, sir, from ·where Mr. Bailey got.
Mr. Kuykendall:. I object to that.
Judge Marshall: Objection sustained.
Bv Mr. Lowell:
·Q. Now, Mr. Wood, wh(ln you got to ~fr. Bniley, where was
he lying with reference to distances. from trees or distance~
from the hio·lnvav 1
page 79 ~
A. Well, he waR almoRt.. mavhe. half wav be.
tween the tree and the hi,dnvav. '
Q. Did you see anv electric ·wires ~vcrhefld in that area?
A. Yes, electric wires was just out a little piece from it.

106

Supreme Court of Appeals of Virginia.

Robert JiV ood.
Q. How many wires were strung along that road in that
area?
A. I think it was three.
Q. And where was l\fr. Bailey lying with reference to the
electric wires as you would look straight up T
A. Well, his feet wasn't far from the lines, on the ground.
Q. Well, could you say whether his feet were nearest to the
wire that ran closest to the orchard or whether it was near
the middle wire or whether it was near the one farthest from
the orchard and nearest the road T
A. No, was nearest to the first wire, next to the orchard.
Q. Did you notice the condition of the ground around the
spot where Mr. Bailey fell or where he was on the ground?
A. Yes, it was wet. I think, if I was not mistaken, there
was a little puddle of water there at that spot still.
Q. About how large would you say that puddle of water
was?
A. Oh, just a small circle of water, maybe a foot in circle.
Q. Could you foll what the condition of the
page 80 } ground was around and beyond that puddle of
water? ·was it wet or drv?
A. Well, it was wet.
·
Q. Did you see Mr. Bailey performing his work that morning up to that time, as to what shoes or boots he was wearing?
A. I noticed he ]iad hoots on, yes, sir.
Q. ,vhat kind of hoots?
A. Rubber boots.
Q. Did you see whether or not he cl1ang·ed from rubber
hoots into something else while he was still working over
there?
A. I didn't see ]1im c]umge, but he had changed, because
when I got to him he Jiad hiR shoes on then. When I left him
over there, he had his boots on.
Q. "\Vhen J"OU last saw him working on the trees in that
section was l1e using a ladder 1
A. Yes., sir.
Q. What kind of ladder was l1e using?
A. Aluminum ladder.
Q. ,vm you tell us so111etl1ing about the leng·tli of the ladder and its weig-bO
A. Well, the 1:-ng·tll of it waR 24 foot~ nnd the weight~ I
heard them say it ,·vas 37 pounds, but I don't know whether
it's true or not.
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Mr. Kuykendall: I move to exclude that, what he heard.
Judge Marshall. Y ~'>. motion is sustained. That
page 81 } will be excluded.
·
By. Mr. Lowell:
Q. Did you, yourself, use one of that same type of ladder
before this thing happened to Mr. Bailey?
·
A. I have used them, yes, sir.
Q. And when you used them how did you carry them from
tree to tree 7
A. I carried them uprig·ht from tree. to tree.
Q. How do you grip a ladder of that type when you carry
it upright from t~ee to tree Y
·
·
A. Well, you grip it about the· second and fourth round, or
the first and third round.
Q. And how do you hold the· ladder with reference to the
position of your body?
A. Well, you can hold it right out in front of you.
Q. And you move around from tree to tree in that position?
A. Yes., sir ..
Q. Now, on the morning of this occurrence did you see Mr.
Bailey carrying the ladder around in that position Y
A. No, sir., I neYer not.iced him move any time. Every time I went close to him he. was up on the ladder working.
Q. ·wen, did lie change his position either against a tree
'Or from tree to tree wl1ile he was working that morning!
A. Yes., sir.
Q. Did you see Mr. Bailey carry that' type of
page 82 } ladder and that length of ladder in that position
going around from tree to tree on earlier occa·sions?
J\fr. Kuykendall: I object to these leading questions.
The Witness: Y cs, sir .
•Tudge Marshall: The questions are leading. Objection
-sustained.

Bv Mr. Lowell:
·Q. Did you see, lJcfore this accident, l\fr. Bailey carrying
his ladder?
A. Yes, ~ir.
Q. How did iic en rf'v it?
i. Well, if he had· just a short distance to go he would
·carry it upright.
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Q. In the way that you described that you carried it 1·
A. Yes, f:ir.
Q. Did any other people work in that orchard under your
supervision who had to use ladders of that type and that
length 7
A. Yes, sir, we had some more there that was using the
same ladders.
Q. And how did they carry the ladder of that type and sizearound in their work from tree to tree¥
A. All of them carried them upright from tree to tree. Q. Did you show any of them, or did you show Mr. Bailey
how to carry his ladder in moving it from tree to tree 1
A. Yes, sir, when we first started I showed him how.
Q. And you showed him how to carry them in
pag·e 83 ~ the way you have described, upright t
A. Yes, sir, from tree to tree.
Q. Now, when you came over to ]Hr. Bailey after hearing
this shout, what did you see about i\fr. Bailey, about his physical condition? Did he moYe, did lie talk, did he malrn any
sounds¥ Just tell us in your own way what you observed
when you first got to Mr. Bailey.
A .. He was moving a little when I got there, his hands was
moving (demonstrating).
Q. "\Vell, you hav~ described a certain motion. ·wm you
try to describe it in words so that it can be taken down in therecord? How did you see bis bands moving¥
A.
ell, just like he was sort of trying to push off ~omething-, or something.
Q. And was he making· any sounds t
A. No, sir.
Q. Did he talk?
A. No, sir.
Q. Well, did you notice the condition of llis fare or any·
other parts of his body as to the color of his skin or the appearance of bis blood?
A. No, sir, be looked-I didn't see any cirnnge in J1im, aH:
far as that.
Q. Did you see any. other movements about I1is bodvr
..
AN
. o, sir.
page 84 ~
Q. "\Vhat did you do right after you got tllere
and observed tlieRe thin.c:rs tlmt von sav vou saw!
A. Well, tl1e first tllinp; I did, I s·ent a boy clow;1 "to the shop
to get l\fr. Nenrdenburg or someone to bring the panel out
there to take him to tlle docfor, and in the meantime one of the

,v
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guys that works out there came by in a car. I flagged him
down and stopped him and put him in the car.
Q. What kind of' car did he come h1?
A. I don't know what kind of car it was.
Q. You say that in the meantime some other car came. I
didn't quite understand you.
as it some car from your
orchardi
A. Yes, sir., fellow that was working further on out the
road, he went in to the shop after something. He came in,
and I stopped him, because I didn't know if the panel would
be at the shop or not.
Q. What kind of a car did he haYe? A passenger carY
A. A passenger car, yes.
Q. What did you do with Mr. Bailey, if anything?
A. This guy and a couple of us lifted him in the car.
Q. vVha t did you do then t
A. We got in the car with him.
Q. Did you take !fr. Bailey anywhere?
A~ Took him to the doctor, yes, sir.
Q. Did you go with Mr. Baileyt
page 85 ~ A. Y m,, sir.
Q. Can you tell us who else went with him leaving the orchard gTonnds !
A. I think :Mrs.· Bai]ev and a Tinsman bov and Charles
vYood went.
.
.
Q. When you say Charles ·wood, do you refer to your son 1
A. Yes.
Q. "\Vas l\Ir. Bailey able to walk into the car, or was he
assisted?
A. No, we carried him in.
Q. As you cnrried him into the c·ar was there any sig·n of
life that you were able to see?
A. No, sir.
Q. Did you try to determine in any ·way whether he was
living or not at that time when you were lifting him into tlrn
car?
A. No, sir, I knew he w~s ~till living· after we first got
there, and after we p:ot him in the car I !rnt in the front seat
and two of them got in the bnck with Mr. Bailey.
Q. As you were driving around from the orchard did you
look bacld
A. Yes, I looked back tliere.
Q. Did you see m1y kind of movenwnt from him that indicated the existence of life?
A. No.

,v
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page 86 ~

Q. Where did you take him from there Y
A. We took him up to Dr. Tappan's office.
Q. Dr. Tappan, the coroner or physician in Ber-

ryvilleY
A. Yes.
Q. What happened there Y
A. Dr. Tappan wasn't there. The nurse was there, and so
she told us that she couldn't feel any pulse, we had better take
him down to Dr. Iden .
. Q. And then what did you doY
A. We took him down there.
· Q. ',ro Dr. Iden?
A. Yes.
Q. What did Dr. Iden do in your presence?
A. He told me he was dead.
Mr. Kuykendall: I don't think that' prope;, as to what
Dr. Iden said.
Judge Marshall: He asked what he did, not what he said.
Mr. Kuykendall: Oh, I beg your pardon.
By Mr. Lowell:
Q. Did you take Mr. Bailey into the doctor's office, or did
he come out?
A. He come out to the car.
.
Q. And did Dr. Iden give you any instrdctions what to do
with Mr. Bailey?
A. No; sir, not immediately.
page 87 r Q. While you were still there did anything else
happen with respect to Dr. Iden or Dr. Tappen?
A. Dr. Tappan came by while we. was there.
Q. And did Dr. Tappan come over?
A. Yes, sir, I think Dr. Tappan stopped.
Q. What did he do in your presence?
A. He examined him, looked at him.
Q. Did he examine him in the car?
A. He went there and did something, felt his pulse, or something.
Q. Call that an examination. He examined him in the carf
A. Yes.
Q. Does that mean that from the time you have described
that he was put into the car until he was examined by Dr. Iden
and Dr. Tappen he hadn't been moved from the car f
A. No, sir.
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'Q. Then after Dr. Tappan examined him did he instruct
you to do anything Y
A. Well, Mr. Neurdenburg was there by the end, and he told
Mr. Neurdenburg what to do.
Q. Do you know what was done with ·Mr. Bailey at that

tiineT

,

A. Yes, sir, they to"ok him out of the car and took him into
the undertaker's parlor.
Q. Which undertaker?
A. Enders.
page 88 } Q. Did you remain or did you go on back to the
orchard?
A. I think I went back up to Dr. Tappan's.
Q. For what purpose Y
•
·
A. Well, he wanted to ask me some questions.
Q. Where was Mrs. Bailey while all these things were going on from the time· that you called at Dr. Tappan's office
the first time ¥
·
A. Mrs. Bailey was-she went into the parlor there at the
undertaker's parlor.
Q. Did you take Mrs. Bailey from Dr. Tappan's to Dr.
Iden's office, or leave her behind at Dr. Tappan 's office?
A. Well, I don't remember. She might have stayed up
there. I know she was down there, but she mig·ht have come
down there later, but I don't think she went down with us. I
think when we left there she stayed up there and then came
down later.
Q. What was her physical condition from the time that you
and the others, including her, ran over to Mr. ·Bailey until you
last saw her that morning~f
A. Well, Mrs. Bailey, she was all broke up, screaming, cry1ng.
Q. And did you examine th~ ladder while you were there,

·or immediately after you ,first arrived at the spot where you
found l\fr. Bailey lying?
A. No, sir, I never examined that at all.
Q. Didn't look at tl1e ladder at all for any marks?
page 89 ~ A. No.
Q. How long- had you been working in the H.F.
Byrd orchard, including ,that area, before this occurrence Y
A. I have been working for him 15 years ..
Q. Do you know Mr. Leonard-I believe he is known familiarly as Buddy-Pierce?
A. Buddy, yes ..
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Q. Did be work in the. orchard before this Bailey occurrence¥
A. Yes, sir, during· the picking season he was working there.
Q. Well, was he working in the orchard during the summer
of 1948?
A. Yes, sir.
Mr. Kuykendall: If Your Honor please, I object to any
testimony of that character as irrelevant and immaterial.
Judg:e Marshall: What is the relevance.
Mr. Kuykendall: I would like for the court to hear us in
chambers.
(Whereupon, aftei· proper cautioning of the jury, tlle court
and counsel retired to chambers1 while a. recess was taken by
the jury. The following discussion was had. in cl1ambers) :
l\f.r. Lowell: If Yo-qr Honor please, it is my purpose in questioning· the present witness about Buddy Pierce to show, if
I am able to by the testimony of this witness, that
page 90 ~ tl1e end of August or the early part of September,
1948, about nine months before t1w Bailey occurrence, Pierce was working picking apples in that same orchard
along· that same Senseny Road where tl1ese electric wires are.
located, that his job required him to use a metal ladder of tl1e.
same type as the one that was being used by Bailey at the time
of his occurrence, and that in moving the ladder from a treethe ladder came in contact with one of tI1ese hig·h-voltage
wires, and he received a severe and violent shock but was not
seriously injured for the reason that he hnppcnecl to be wear-ing- boots at the time. I liave Mr. Pierce 1iere as a witness,
and I expect to show from his testimony t.hat when he received
the shock of electricity he was thrown down and tile ladder
was thrown from him and came in contact with the groundr
aud that may have had something to do with the fortunate circumstances tliat he was not seriously injured.
The purpose of that testimony is to show further, as I expect to show by the testimony of Mr. Neurdenburg, who, I
mHlerstand, is the superintendent of the orchard instead of
foreman-I don't know that tliat makes any great difference·,
but he obviously, and I understand "is, in complete charge of
the work there-that following the Pierce accident l\ir. Neurdenburg individua1ly-and he lrns been subpoenaed by us as·
a witness-personally called on the manager of tI1e defendant,.
Northern Virginia Power Company, and informed him of the
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accident to Pierce and informed him of the dangerous condition from the hig·h-tension electric
wire, and, if Your Honor please, I have said it is
on the same line, it is the identical wire as it was at the time
of the Bailey accident, and that he told them that that wire
was a source of danger to the men working in the orchard.
Mr. Kuykendall: You can't prove anything by showing a
prior condition, another accident. If he wants to show notice, let him ask Mr. Neurdenburg if he advised the company
he wanted the line changed.
Judge Marshall: I think your rule is correct, that you can't
show former occurrences to indicate lack of due care.
Mr. Lowell: No, no, but you can bring home the fact of the
danger that is involved, and then it's a question whether due
·
care is exercised.
Judge Marshall: Ordinarily you can show previous occurrences in order to bring home to the defendant the existence
of a danger. You can show that they were notified, but it is
necessary to show the actual occurrence f
page 91

~

(Whereupon, there was discussion on the matter.)
Judge Marshall: Gentlemen, I think tlrnt it can be shown
that another accident occurred under imbstantially similar circumstances, if it can be shown. That is, it's admissible in this
case, and if it also can be shown the knowleclg·e of that was
broug·ht home to the defendant, it's admissible and relevant.
Mr. Lowell: A substantial difference in the two
page 92 ~ instances is that in the Pierce case he wasn't moving the lachler from tree to tree but was moving
the ladder around from a different part of the same tree and
had to move it clear of the tree in order to do that and came
in contact with a high-tension wire. I believe another instance
that will be indic.atcd by Pierce, if he iR called to testify, is
that in the other place the particular tree at which he was
working· was closer to, almost underneath, the wires, wherea~,
in this present case, the tree was further removed, and he was
merely walking· in the clear.
Judge Marshall: Was that wire the same distance above
the ground as this wire'?
Mr. Lowell: vVe have no measurements.
!Ir. Kuykendall: I don't know where it happened.
Judge Marshall: Yon don't know. Yon had better call tbis
witness hack l1ere and make a proffer of proof.
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('Vhereupon, the witness, Robert Wood, was called into
ohambers, where the follow~ng- testimony was taken in the
absence of the jury) :

By Mr. Lowell:
Q. l\'Ir. Wood, were you personally present when Buddy
Pierce met with an accid~nt while carrying a metal ladder in
the orchard the latter part of August or the first part of .September, 1948?
A. Yes, I was there. ·
Q. Do you know exactly where that occurrence
page 93 ~ happened, the spot or the part of the orchard where.
it happened?
A. I know almost the very spot. I don't know if I could.
say the very 'tree or not it happened on, but I know the· spot. ·
Q. Can you state whether the wires, the electric power line
that runs along the north side of the road, were the same
height above the ground as they were at the point where the.
Bailev accident occurred?.
A. ·r wouldn't know that.
Q. Can you state approximately-I don't mean to say measuring in inches-whether the heig-ht of the wire above the
ground where the Pierce accident happened was the same
heig·ht above the ground as where the Bailey accident happened.
1\fr. Kuykendall: I don't think tl1at 's a proper question.

The Witness: I don't know whether it was the same level
or whether the g-rouncl was the same level. Over where the
accident happened it might have been higher, or down where
he was at it might have been higber. I imagine the poles were
the same.

By Mr. Lowell:
Q. w·ere there any clmng·es made in the poles or in the location or position of. the wires between the time of the Pierce
accident and the Bailev accident?
A. Not as I know of: no, sir.
Q. Do you know wl1ether the tree that Pierce was working
on was located on the ~~;round in the same general
page 94 ~ position as regards di stance from the overhead
electric wire as the tree near which Mr. Bailey fell 1.
A. No, sir, the tree tlmt the Pierce boy was on was closer
to the wire than the one where Mr. Bailey was at. Mr. Bailey
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wasn?t at no tree when he fell, anyway, he was coming by
some trees, coming through some trees.
· Q. Was Mr. Pierce working on a tree when he met with his
accident?
~
A. Yes, sir, I think he was just starting to pick that tree,
started to put his ladder up on it.
.
Q. Was he walking away from or to that tree, or was he
·
placing· his ladder against it1
'A. I don't know, I didn't see him when it happ~ne~, I was
up in the orchard a. little further.
1

•

••

•

.Judge Marshall : Oh, he didn't see when it ·happened.
Objection sustained.
(Whereupon, the court and counsel returned to the courtroom.)
Mr. Lowell: No further q~estions of this wj, tness.
CROSS EXAMINATION.
By Mr. Kuykendall:
Q. Mr. Wood, I believe you stated that you and others had
been in the habit of ca-rrying a ladder in an upright position
when working around a tree?
A. Yes, sir.
Q. Or moving from one tree to another in the
page 95 } same row, is that correct?
.
A. Yes, sir.
Q. And isn't it true that it was your custom and habit when
moving from one block in an orchard to another to drop the
ladder so that it would be lengthwise and parallel to the
ground as you carried iU
A. Yes, sir, if you had any distance to carry it you had to
·drop it, you couldn't carry it upright for any long distance.
Q. So the custqma ry and usual way of carrying a metal
ladder or wooden ladder when travelling· any distance from
'One block to another would be to carry it in a horizontal po·sition with the g·round Y
.
A. Yes, you would almost heve to carry it that way going
over ditches or any long walk; you couldn't carry it upright
for any distance.
Q. And the only purpose in carrying it in an upright position would be so that just moving· around a tree or stepping
·from o~e tree to another, isn't that right Y
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Mr. Lowell:: Please tlle Court, it is a leading question.
The Witness: Yes, it would save you the trouble of putting them down. Once you get it down, it's a right hard job
to get it back up. You have got to have somebody stand on
the end of it.
pag·c 96 }

By Mr. Kuykendall:
Q. Then it's just a matter of convenience when
carrying it in an upright position f
. ·
A. Yes, saves the work of laying it down and picking it
back up again.

Mr. Kuykendall: That 1s alI.
RE-DIRECT E,XAMINATION.
By l\fr. Lowell:
Q. Mr. Wood, wI1ere was tI1e location of the particular tree
that l\fr. Bailey was last working onf
A. It was almost the last tree in that block. Was a fence,.
little lane separated-a fence ran up to a little break in there.
Q. And how many trees away was that from the highway,.
counting at right angles to the highway?
A. ·w·en, if Mr. Bailey would have came straight out to theroad from that tree, it w·ouldn 't Irnve been maybe 40 or 50
feet, but Mr. Bailey went out tliataway (indicating) towards
the road, he didn't go straight to the road. He went sort of
down through thata.way. It might bave been a dozen or 15,
trees before he got to the road.
Q. In either case did he have to walk around the outer par.ts
of trees; that is, walk like a letter "S" or some such figure i·
0

Mr. Kuykendall: I object to these leading· questions.
Judge Marshall: Yes, the question is leading.
~

By Mr. Lowell:
Q·. In leaving the tree where you last saw· l\fr·.
Bailey working with tbis ladder, in what line or course would
he have had to follow with his ladder when going from that
tree out into the place where you found him lying·"/
A. Well, it was a little road that ran down througI1 closeto where he was working- at a little road where the truck was
going· in and out there, and he got in that road there and was:
coming· right down tbrougl1 the road.

page 97
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Q. What kind of road was that 1 vVas that a trail that had
been tracked into the ground where vehicles passed over it?
A. Yes.
Q. Was that a straight road, or did it curve and swing
around the various trees
A. It was curved; wasn't straight.
Q. I show you this plat, Plaintiff's Exhibit 1, and ask you
whether you recognize the angle and the curves, approxi. mately, of that road as these dotted lines appear on that plat
down to the main highway, which was here?
A. Yes, Mr. Bailey would have been working over here on
one of these rows here (indicating). And he would have
come right down this (indicating)
Q. Then does that dotted line which has been described
as a trail of a road, tracks of a road, is that the line along
which Mr. Bailey walked?
A. Yes, as near as I can tell, it is.
pag·e 98 ~
Q. And where about, with refe1·ence to that road,
did you see Mr. Bailey lying on the ground?
6
/

Mr. Kuykendall: I object to that. He went into that before.
Judg·e Marshall: The witness hasn't identified his knowledge of the plat sufficiently, I am afraid.
Mr. Lowell: If Your Honor please, he has now with reference to the road, which is the most important identification
at present.
J udg·e Marshall: I don't think he has. I think his testimony with respect to the road has been hypothetical.
By Mr. Lowell:
·Q. May I a.sk a further question on it? Mr. vVoocl, by looking· at t:µis plat can you locate tlie particular tree on which
he was working with reference to this line of the road Y
Mr. Kuykendall: If Your Honor please, the witness was
asked earlier to locateJ ndge :Marshall: Object.ion sustained. l\Ir. Lowell, you
asked this witness to testify 011 direct, and he coukln 't identify the points on the map. He had never seen the ma.p before,
and any testimony would be based on that hypothesis and not
very credible. If be can't understand the map, it seems to
me there might be some indecision on the matter that he is
to testify to. It would all be hypothetical.

1i8
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Mr. Lowell: I understood from his answer
page 9·9· ~ that he did recognize the location of the road. ·
Judge Marshall: How could he do that if he
didn't recog·nize any other points on the map Y There may be
other roads, you see, and that this is peculiar to you. This
might not be the road that he had in mind.
Mr. Lowell: I will see if I can bring it out in questions.
'

By l\f r. Lowell:
Q. In the way that you say Mr. Bailey did carry ·that ladder
out from the tree where he was working to the spot. where
you saw him on the ground, is there any place in that route,
that he took where he could have straightened out that ladder?
. Mr. Kuykendall: I object to that. In the first place, the
witness hasn't said where he walked or under what conditions.
He didn't see wl1ere he walked.
Judge Marshall: Isn't that true? I understood the witness to_ say that he didn't see Mr. Bailey immediately before·
the accident. He didn't see him walk down there with the
ladder. Isn't that what he said¥ ·
Mr. Lowell: I don't recall any specific question I asked
whether he saw him walk. He said he was down in the forward
part five or six rows away.
Judge Marshall : I understood him to say he was not
there.
.
Mr. Lowell·: Yes, I understand l1e was not there.
Judge Marshall: Then how could he tell which way Mr.
Bailey went if he weren't there and saw him T
page 100 ~ ~fr. Lowell: I don't know if he was looking.
Judge M.arshall: Ask him if he saw.
By Mr. Lowell:
Q.. Did you see Mr. Bailey walking down fromA. No, I never saw Mr. Bailey from the time I left the last
tree.
·

.Jndge Marshall: Don't let him testify on direct examination-we waste time-because obviouslv it would be based
on conclusion, and the witness couldn ;t testify to that. If
he didn't see him walking, how could he tell what direction
he took or what road he was on?
Mr. Lowell: That is merely intended to be rebuttal of the
question regarding what he could have done with the ladder.
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Judge Marshall: You are still confined to the rules of
cevidence, aren't you?
Mr. Lowell: Of course,, I recognize that1 Y-0ur Honor.
No further questions.

!(Witness ,excused.. )
Mr. Lucas: Mr. N eurdenburg..
I

I

I

Whereupon,
WILLIAM NEURDENBURG,
was called as a witness on behalf of the plaintiff, and being
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Lucas :
Q. Your name is Mr. William Neurdenburg,
pag·e 101 } I believe Y
A. Yes, sir.
_
Q. What is your affiliation with H. F. Byrd, Incorporated T
A. I am manager of one of the orchards.
Q. Were you in that capacity in August, 19~7
A. Yes, sir.
Q. Now, I will ask you whether or not there was any oc,currence in August 1949 that made it necessary for y,ou to
,contact the Northern Virginia Power Company.

Mr. Kuykendall: I object to the question.
Judge Marshall : Again, gentlemen, I don't know just
what he is going· to say.
By Mr. Lucas:
.
Q. Don't answer the question, then, till the court has ruled.
Did you or did you not in August, 1948, report a certain ac.-cident to the Northern Virgin~a Power Company?

Mr. Kuykendall: I object to that.
Judge Marshall: I don't think the foundation has been
laid, Mr. Lucas.
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By Mr. Lucas:
Q. Did a report come to you of an accident to one of the
men under you 1hat you had employed at that time?
Mr. Kuykendall: I object to that question.
Judge Marshall: Gentlemen of the jury, I bad better talk
·to counsel about this outside. Gentlemen of the
page 102. ~ jury, just remain in your box; the witness will
come with us, please.
(Whereupon, the court and counsel retired to chambers
where the following pt·oceeding·s were had):
Judge Marshall: Just go ahead and examine the ·witness:.
and let me s.ee. what you are going to prove.
Mr. Lu~as'.~ What I was going to ask him, Your Honor, is
this:
By Mr. LncaS':
Q. That in August, 1948, you liad reported to yon, I believe,.
an accident involving a man by the name of Buddy Pierce t
A. That's true.
Q. What is the nature of it?
Judge Marshall: He wasn't there. He doesn't know about
that. It has· to be hearsay on that part. That would be inadmissible ..
By Mr. Lucas:
Q. Did you report an accidenfA. I beg your pardon, you mean I wasn ''t there when the
accident happened f
·
Judg·e Marslmll: Did you see it happen·i
The Witness: I was tllere.
,Judge Marshall: Yon saw it happen 1
The Witness: No, I didn't see it happen, but I was r.igllt
there with the crew.
Judge Marshall: You can't say what happened
page 103 ~ unless you saw it.
What was it you ,vere going to ask ·r
Mt. Lt1cas: Ask him if he reported it.
By Mr. Lucas =
Q. What did you report to the N ortI1ern Virginia Power
Company!
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A. I reported that Buddy Pierce got in contact with the
electric wires with his ladder and that he was dazed from
probable shock and that I felt that the only thing that saved
him was that he was wearing rubber boots.
Q. To whom did you report that?
A. I reported that to Mr. Brubaker.
Q. What is his full name f
A. Well, I tl1ink bis first name is Coffman, but I always
call him Brubaker.
·
Q. Mr. Coffman Brubaker's office is, I believe, here in
Berryville?
A. Yes.
Q. He was representative of the Power Company?
A. That's right.
Q. Did you tell Mr. Brubaker that this involved a metal
ladder? ·
A. Yes.
Q. Did you tell him the length of the meta 1 ladder Y
A. Yes.
Q. What was the length of the ladder?
page 104 ~ A. Twenty-four feet.
Q. This was, I believe, in the same orchard
and involved the same power line that is involved in this accident in which Mr. Bailey lost his life, is that true?
A. That's true, only farther down, farther towards Millwood road, as we call it.
.
Q. Was the power line the same distance from the surface
of the earth at .the time Buddy Pierce was injured as the
time Mr. Bailey lost his life f
A. Yes, it was the same line.
Q. Same line and same height?
A. Yes, there was no change made in that line.
Q. Diel you tell him tba t the men had been carrying their
ladders uprig·bt? ..
. A. I think-I didn't say it that way, hut I did say that
it is customary for the picker to carry the ladder upright.
But I don't know-can I say something?

,T udge Marshall: Yes.
l\fr. Lucas: As far as I am concerned.
The Witness: This accident did not Jinppcn while carrying· this ladder, this Pierce accident. This accident happened
when they placed the ladder in the tree. There is a distinction there between the Bailev accident and the Buddv Pierce
accident. The Bailey accident was caused while carrying
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page 105

~

the ladder and walking with it, but this accident
happened while actually picking the tree, in placing that ladder against the tree.

By Mr. Lucas:
Q. And you told the Power .Company you didn't think it
was safe the way they had their lines a.t that time Y
A. I said this: It looks to me like the line ought to be
raised, and I also toldQ. What did the Power Company do after that, then, between that time and the Bailey accident? What did the Power·
Company do in response to what you told them?
A. ,Shortly after I reported this accident to them they came
out with posters and little phamphlets cautioning the people
about to use metal ladders near a power line.
Q. Did they make any change in the power line between thetime of the Buddy Pierce accident and the Bailey accident Y
.A. No.
Q. No change in the height of them?
.A. No.

Mr. Lucas·: That's all.
CROSS EXA!HNATION.

By Mr. Kuykendall:
·
•
Q. How close was the power line to the tree that Pierce
·
was working on?
A. It was right close.
Q. It was right next to it, wasn't it?
~

.A. Yes.

Q. .And how close was the line from the nearest
tree where Bailev was found?
A. Well, I couldn't exactly say how far., but wasn't near
as close.
Q. .And the time that Pierce got involved is w·ben he got
his ladder up in the tree and it came in contact with the line
then?
.A. Yes, moving the ladder around the tree. He had it already setting up in the tree, and he moved it to a different
position in the tree to finish picking the tree.
Q. .And it then came in contact with it?
.A. Yes.
Q. .And you don't know how high the wire was at that point
page 106
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where Pierce came in contact with it as compared to how high
it was from the ground where Bailey is said to have come in
,contact with itY
A. No, sir, I don't.
Q. As a matter of fact, the line where Pierce came in contact with it may have been lower than at the point where
Bailey came in contact with it¥
A. Well, it may have been lower, and it may have been
higher, and it may have been the same, I couldn't say, be.cause I had no reason to measure it.
l\fr. Kuykendall: That's all I wish to ask.
Judge Marshall: Anything furtherY
Mr. Lucas: No, sir.
Judge Marshall: Gentlemen, I think that you can show by
this witness that he notified the power company that an acci-i.
<lent bad occurred with a metal la<;lder; when a m~tal ladder
came in contact with one of the high-tension w~res in tbe or,chard. I don't think you can ask any questions c_~ncerning the
-details of the other accident. ·
.
Mr. Kuykendall: Now, if Your Honor please, I think that
is highly objectionahle. I mean, they say a ladder came in
eon tact with the wire. ·we don't know whether the wire was
1n the tree., we don't know whether it was higher. or lower~
-don't know what the circumstances are. All we 'know is it's
a comparable situation, if it did it before, it might do it
-aga:in. ·
Judge Marshall: I am of the same opinion. I will note
your exception.
Mr. Kuykendall: If Your Hono1· please,. do I have a right,
then, to go into the examination of the circumstances in which
Pierce came in contact with the wire?
Judge Marsha 11: Let me m~ke myself clear. This is the
view I take of it: This was notice to ·them that people were
using ladders 24 feet in fon2·th in and around their electric
transmission lines-metal ladders. This .brought home to the
-company that knowled~o. Now, obvioi1sly, it's a physical fact
that if men are using ]adclers around apple trees
page 108 } 24 feet in length th~re is a possibility that those
ladders will come in ~ontact with the lines. I am
-admitting this evidence to show that the companv bad knowledQ.·e that t]1e ladder~ were being used and that tliat presented
a danger w]1ich wonldn 't exist except in orchards where such
larlders were being used.
l\fr. Kuykendall: C~n't he asJr whether he told the power

page 107}
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companY' that they were using 24..f oat metal ladders in the
orchard and asked them to· raise the line and stop at thaU
That gives them notice they are using metal ladders.
.
Judge Marshall: I think he can detail just exnctly what
he said to them. I think he can say what he told the agent
of the corporation. But now, so far as any details of the accident are concerned, I don't think that is admissible.
I will note your exception.
Mr. Kuykendall: Then may it be understood that my objection goes to the whole matter, and I won't have to repeat
mv objection in the courtroom 1
·Judge Marshall: To the entire matter.
("\Vhereupon, the co11rt and coun~el and witness returned to
the courtroom, where the following proceeding·s were bad :)

IA.l..~L

I

'

DI~Eq'JJ,EXAMINATION (CONTINUED) .
.,

'%-

By Mr. Luc~&:
Q. Mr.N.eurdenburg, was an accident reported by.you which
occurred in the Byrd orchards in August, 1948, involving a
metal ladder, to the N ortbern Virgiuia Power Company?
A. Yes, sir.
page 109 ~ Q. What did you report to the Northern Vi rginia Power Company, not to g·o into details:
about the accident? To whom did you report iU
A. Ireported it to l\f r. Brubaker.
Q. What's his fn]l name 7
A. Coffman Brubaker.
Q. And that wus an accident involving a man bv the name
of Pierce °l
A. Correct.
Q. In· whicl1 a ladder which he wns using came in contact
with whatf
A. With tl1e power line.
Q. What did you tell Hie NortI1ern Virginia Power Company about that accidimtf Not to go into details about the
accident, now, the court is not interested, or the jurv. about
the details of tlie accident.
~ '
A. In just a few wor<ls. I'd sav I reported to tlwm thnf
this man handling tllis ladder had come in con fact with· tJie
power line, was consequently ·dazed, ancT I sincerely believed
that.
w

lVIr. Kuykendall: I obj~ct to tMs·.
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Judge Marshall: Don't t~ll what you believed.
The Witness: All right. And I made the remark that I
believedMr. Lucas: No, not what you believe. I think the court has
ruled that you mustn't refer to any remark.
The Witness: \Vell, I justpage 110

~

By Mr. Lucas:
Q. Wait just a minute. Excuse me. I am not
trying to browbeat you, but you did tell the power company
that it was a 24-foot ladder i
A. Yes.
Q. And that it was an aluminum ladder or a metal ladder T
A. Metal ladder.
Q. I would like to ask you whether, between the time that
the Buddy Pierce accident occurred and the time that Bailey
lost his life, the wires were changed in height from the time
that the Pierce accident occurred until the accident of Bailey
occurred when he was killed f
A. No, sir.
Q. The power company dicln 't do anything to the wires Y
A. No, sir, exactly the same.
Mr. Lucas: That's all.
Mr. Kuykendall: I move to exclude the evide·nce for the
reasons heretofore stated.
,Judge Marshall : l\Iotion is denied.
Mr. Kuykendall: Exception.
(Witness excused.)
I

,:

Mr. Lowell: Mrs. Susie V. Bailey, please.
Whereupon,

page 111

~

SUSIE V. BAILEY
was cnlled aR a witnesg on behalf of the plaintiff.,
and being fir::.;t duly ·sworn, was examined and
testified as follows:
.
DIRECT FJX.Al\HNATION.

By Mr. Lowell:
Q. Mrs. Bailey, arc you the wife of ,Jesse .J. Bailey?
A. Yes, •frr.
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Q. The deceased Y And you have been appointed by the
court as administratrix for the purpose of this suit Y
A. Yes, sir.
Q. When were you and Mr. Bailey married?
. A. On March 20, 19-:.
Q. Will this piece of paper which I show you refresh your
memory as to the exact date (Handing)?
A. That's right.
Q. What is the date 1
A. Twentieth day of March, 1923.
Q. Where did you and Mr. Bailey establish your residence
after your marriage?
A. You mean where did we gof
Q. Where did you take up your home after your marriage,
in what place, county or city 7
.
A. In Rappanhannock County.
Q. .And did you and :M:r. Bailey live together as husband
and wifeY
.A. Yes, sir.
.
Q. Continuously from then until the time of his death?.
· .A. Correct.
page 112 ~ Q. W'J1en J\fr. Bailey and you were married,
what kind of work did Mr. Bailey perform for an
occupation?
.A. Farmer, and work like that.
Q. .And th1·oughout your married life since 1923, what general kind of work did l\£r. Bailey do for a living?
·
.A. Well, he worked on farms and different types of work.
Q. Did he have any mechanical training or education in
electricity or the like?
.A. No, sir.
Q. What kind of farm work did he do generally during· that
period of 26 years or so-?
.A. Well, such as working out on a farm, raising corn and
things like that, farm work. It's different types of work.
Q. Was there a period of time shortly before the accident
when you and Mr. Bailey worked together in some farm or on
some estate?
·
.A. Well, we worked for Mr~. Kenneth L. Gilpin.
Q. .And where is she located?
.A. In Boyce-other side of Boyce. I don't know whether
you would say it was in Boyre. Close to Boyce, I know.
Q. What sort of work did you and. l\fr. Bailey do together
in her homef
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. .A. Well, I worked inside as maid work inside, and he
worked outside on the farm.
page 113 } Q. For how long a period -0f time did you and
Mr.. Bailey have that employment?
A. Well, I will say around six years.
Q. Ending about when?
.A. Well, we left there in September.
Q. Of what year¥
.A. 1949, I think.
Q. Wel1 now, bearing in mind Mr. Bailey's death was in
May, 1949, do you mean the ~.eptember before then?
A. Correct, yes.
Q. 19487

A. Yes, that's right.
Q. And how soon after that did Mr. Bailey obtain employment in the H.F. Byrd orchards!
A. We left in September from Mrs. Kenneth Gt}pin's and
went to work for Mr. Byrd the first of October: last of September..
Q. That's a matter of a few weeks after you left Mrs. Gilpin's employ!
· ·
A. Correct.
.
Q. And at that same time did you also e~ter the employ
-of the Byrd orchards?
:.
A. That's the first work we ever done for Mr. Bvrd when
we went to work for Mr. Byrd after we left' Mrs. Gilpin 's.
Q. When you say ''we'', who do you mean Y
A. Me and mv husband.
page 114} Q. During the time> y.ou worked for Mrs. Gilpin,·
where did vou and Mr. Bailev live?
A. We lived on Mrs. Gilpin 's place. .. We had a house-she furnished a house we were living· in.
·
Q. Was it a house that you and you~ husband shared alone,
-or did others occupy it?
A. That's rig·ht. No, just us two.
Q. And were you and Mr. Bailey paid a salary for your
work for Mrs. Gilpin 1
A. That's right.
Q. What amount of money were you paid, you and Mr..
Bailey, for your work by Mrs. Gilpin?
A. Well, Mrs. Gilpin she fnrniRhed us a lot, and then she
-paid him so much a month, $50.00 a month, and paid me by
ihe dav for work that I did for her.
Q. Well, what she paid you for the work that you did, was
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that in addition to the $50.00 a month that was paid to MrBailey T
A. That is correct.
Q. And· were you suppplied with the house in which you
both lived rent free¥
A. That is correct.
Q. Were you supplied anything else besides the use of the
house!
A. Yes, the house and garden and a cow and two
page 115 ~ hogs and fuel oil and our lig·hts all was furnished..
Q. After you left Mrs. Gilpin's employ and
went into the employ of the H. F. Byrd orchard~ where did
you and Mr. Bailey csta bfo,h your home?
A. Well, we lived with Mi8s Effie Lewis round about a year. '
Q. For. how long a period of time!
A. ·wen, I say from September until in April.
Q. Sjptem-ber of 1948 until April of 1949.t
A. 1:es.
·
Q. And then what change was made in the home of :M:r.
Bailey and yourself?
A. Well, then I moved where I am at now in Boyce.
Q. In a house of your own t
A. Correct.
Q. Is it something that yon and your Imsband boughtr

A. Conect.
Q. How larg·e a home f How many rooms in that house T
A. Five rooms and a summer kitehen.
Q. Did you and Mr. Bailey live together as husband ancli
wife until his death?
A. Correct.
Q. Was there any effort during the period of your life by·
either you or your husband to be separated from the otller!
A. No, ~ir.
page 116 ~ Q. After Mr. Bailey and you accepted employment in tile Byrd orcbard what wages did l\fr.
Bailey receive for his work f
A. "\Vell, he got $5.50 a day and the women got $5.25 when
we first went to work for :Mr. Rvrd.
Q. Did l\fr. Bailey receive ti1o~e same wages for the clays
that he worked only, or were they paid ·on any weekly basis r
A. No, he was paid for the days he worirncT.
Q. And can ) 0U say wI1at Iiis average weekl:v earnings were
f"rom tl1e period of time wJ1en he entered their employ tllere
at the end of September, J948, until tl1e time of his death?
A. W eII I just conldn 't say for sure,. because it just de7

7
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pended on the days they worked. He got paid for the amount
of time he worked.
Q. You couldn't :figure out an average either by the week
or by the month?
A. (No answer.)
Q. How many days a week did he work when the weather
was fair?
A. Every day. Every day that the weather permitted, tho
men worked.
Q. And did you work with him every day when the weather
was fair?
A. Yes.
Q. Did you and lie work in the same sections of the orchard,
or in different sections Y
page 117 ~ A. In the same section. 1\Te worked together.
Q. Always working together?
A. Yes, sir.
Q. Performing the same sort of work?
A. Correct.
.
Q. Were you working with him on the day of his death 1
A. Correct.
Q. Did you start working with him that morning at the
same time that he did?
A. Correct.
Q. How did you get to the orchard~ you and Mr. BaileyY
A.
en, we went to the shop. and walked from the shop to
the orchard.
·
Q. And were you working with Mr. Bailey in that section·
of. trees thinning trees as he was up till the time when you
moved forward with l\f r. Vil ood t
A. I was.
Q. Did you move from the spot where you and l\fr. Bailey
were working to~ether, t.lmt is, from the trC'es that you were
working· on together, to some other part of that same section?
A. Yes, sir.
Q. And were you in that other section at the time something happened to l\fr. Bailey,
A. Yes.
Q. "'Wlwn yon left for this other section, whero
page 118 ~ did you leave l\fr. Baileyf
A. I left him in his tree in the apples-thinning
apples.
Q. That morning up till the time when you left that par-.

,v
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ticular tree or section was Mr. Bailey working with any ladder?
·
·
A. Yes, sir.
Q. What kind of ladder was he working with Y
A. Metal ladder.
Q. Do you know the length of it Y
A. Twenty-four feet.
Q. For how long a period of time were Mr. Bailey and you
working at thinning trees before the day of his death?
A. Well, I just don't remember now.
Q. Can you remember whether it was a matter of days?
A. (No answer.)
·
Q. I will withdraw the question and ask you whether you
can tell me, until the time when Mr. Bailey and you began
work thinning trees, had Mr. Bailey been using any ladder in
his work in the orchard?
A. Not up until the time he was thinni~g apples.
Q. What kind of work did Mr. Bailey perform in the or, chard when you and he first entered the employ of the Byrd
orchard?
·
A. When we first went up there?
Q. Yes.
·
A. We picked up apples, call it ground-hogging apples,.
picking up off the ground.
page 119 ~ Q. That was in the fall of 1948 Y
A. Correct.
Q. And what work did you do during the later months and
during the winter and then the spring of the following year,
19497
A. Well, we worked on through the whole winter when the
weather was pretty, and then it was different types of work.
After picking up apples was through, then he raked under the
~rees and different work like that on over the whole winter,
through the whole winte~.
Q. ·when did Mr. Bailey'i;; work in the orchard ·begin to
require the use by him of a ladder?
A.. When they started ·thinning apples.
Q. When they started thinning apples Y
A. When they started thinning apples .
. Q. You mean that up to the time when you began the work
of thinning apples ladders were not needed in Mr. Bailey's

wo~Y

·

.

A.. That is correct.
Q. Were you required to use any ladder up to that time in
your work?

"-
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.A.. No.
..
Q. For what purpose did A:'1:r. Bailey use a ladder in thinning apples?
A. Well., because you had to go up on the ladder and thin
the apples where the apples were too thick1 we had
page 120} to clip these apples off and thin them.
Q. Did you have to go the top of the trees to
reach the apples up there as well!
A. Correct.
.
Q. Were you with Mr. Bailey the first time that he was
given or told to use one of those metal ladders Y
A. (No answer.)
Q. Did you understand my question or hear my question t
Were you with Mr. Bailey the first time-the first day that
11e was asked to use a metal ladder in his work Y· •
A. Yes, I was with him when we firstQ. Where was the metal ladder at that time.T Was it in
the orchard or in the shop, or where was it Y
A. No, the ladder was in the ore.hard. They brought the
ladder to the orchard.
.
Q. Can you say about how long that was, when he started
to use the metal ladder for the first time, before this accident?
A. Oh, I'd say about four or five days.
Q. Did Mr. Bailey first start to use a metal'ladder four or
five days before his death T
·
A. Yes.
Q. Was that the first time l1e had to use a metal ladder or
-any kind of ladder in that work in the orchard·?
A. Yes, sir.
.
Q. Did anyhody tell him how to use that" ladder,
page 121 } how to carry it from tree to tree!
.
A. Mr. Wood toid UR to carry it llPright.
Q. And did Mr. Wood tell you to carry the ladder upright
at the same time 1
A. (Nodding.)
Q. Is that the wav l\fr. Bailev carried his ladder!
A. Yes. ·
·
·.
. . Q. Is tlrnt tbe way tlmt you carried the ladder that you
worked with?
.
A. Yes, sir.
.
Q. Did you see Mr. Bailey carrying his ladder upright the
morning of his death Rometime between the time he started
-work and before vou left thm~e trees in that section?
A. Yes, sir. ..
·
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Q. In what position did he carry the ladder!
·
A. Carried the ladder upright the way we should all carry
our ladders.
Q. Did you see him moving that ladder from tree to tree t
A. Yes, sir.
Q. Did you see Mr. Bailey fall!
A~ No, sir.
.
Q. Did you hear Mrs. l\IcDonald shout or call to the people,
to Mr. Wood and the others, including ,yourself, in the forward orchard 7
A. Yes~
page 122 ~ Q. Did you run over to see what was the matter¥
A. Yes, sir~
Q. Did yo11; see Mr.. Bailey¥
A. Yes, sir, I saw him when I got there.
Q. W.ell, ~!ie.n yon got there who had gotten there beforeyou Y Who 'Was there at Mr. Bailey's side before!
A. W..e!I/t4ey all was there when I got there., Mr. w·ood
a~d Mrs. McDonald and they got there before I did.
Q. Did you get close enoug·h to Mr. Bailey to see him and
~ee whether he was saying anything or doing anything!
A. No., he wasn't saying anything.
Q. Did you see any movement 1
A. He was a-moving the least ,little bit, his hands 1 but
wasn't saying anything.
Q. Did you accompany !fr. Bailey in a car to a doctor's
·office Y
A. Yes, sir ..
Q. ,vhere did you go wit11 Mr. Bailey?
A. They left me at Dr. Tappan 's office and taken my Imsband on down to Dr. Iden 's.
Q. Did you see your husband again after that until thefuneral at all T
A. No, sir, I didn't see him any more after they left Dr.
Tappan 's office with llim.
·
Q. "\Vh~re did yon next see him f
page 123 ~ A. I didn't see him anv more nntil in tlw•
funeral home.
·
Q. Did you know what was going· on abont you at the time
or immediately after yon came over to the body, came over
to see Mr. Bailev on tl1e ground¥
A. You mean; what else happened?
Q. Did you do anything-, or did you Imow what was going
on about yon f
.
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A. Well, I was just upset and all at that time.
Q. Did anybody remain with you at the time that you were
left at Dr. Tappan 's office 1
A. No. The nurse was there with me. They left me there
with the nurse, and they taken my husband on down to Dr.
Iden's office, and Mr. Neurdenburg came back later on, and
I went on down to Dr. !den's office later on.
Q. Did you afterwards get to your own home¥
A. No, they taken me home.
Q. ·what was your state of health immediately after this
happened¥
A. Well, I was just a nervous wreck, just shocked. Taken
doctor treatments.
Q. "'\Vho was the doctor who treated you!
A. Dr. Tappan.
.
Q. And for how long a period of time did you receive treatment from him 1
A. 1Vell, I just don't remember. I am not sure of that.
Q. Would you say it was a matter of days,
page 124 ~ weeks, or months Y
A. Oh, yes.
Q. Which was it?
A. I will say it was a month, I know.
Q. On the day of the accjdent in the morning, while Mr.
Bailey was at work, did he g·o about liis work in the same
usual way that he did the. clay before and tl1e day before and
for a period of time ];~fore that Y
A. Sure.
Q. Did he make any complaints to you about any physical
disorder or physical condition Y
·
·
A. No, sir.
.
Q. Did he appear to you to be in normal health¥
A. As alwavs.
Q. How oll was Mr. Bailey?
A. Fifty-one.
Q. Fifty-one at the time of his death?
A. ( N odcling.)
Q. Did he have any serious ailments or any ailments that
required any medical treatment for a pel'iocl of or two or
three years before his cleatll?
A. No, sir.
Q. Diel he have anythinir t11e matter with his heart of with
any other vital organs, as far as you know?
A. No, sir.
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page 125 ~

Mr. Kuykendall: If Your Honor please, I don't.
mind his asking whether he manife~ted any ailments, but to testify emphatically that he had nothing wrong
with him, I think the witness hasn't qualified to speak on
that.
Judge Marshall: That might call for an opinion.
Mr. Lowell: It would if I were trying to determine any
particular physical condition.
.Judge Marshall: I think you can ask her if she heard him
complain. I think the objection is sustained.
By Mr. Lowell:
Q. Mrs. Bailey, do you know what the cost of the funeral
was?
A. I think it was five hundred and some dollars.
Q. I show yon a paper that shows items of a total of $516.
Is that a copy of an itemized funeral bill?
A. Yes, that's right.
Q. And that is from the John_H. Enders Funeral Home?
A. That's right.
Q. Is that total of. $516 the exact amount of the funeral
bill?
A. That is correct.
Q. Has that bill been paid f
A. Yes, sir.
Q. Mrs. Bailey, I show yon a ~rnapsl10t photograph. Is that
a photograph that :vou gave Mr. Lucas?
page 126 ~ A. Yes.
Q. Of wl1om h; that a photograph?
A. This is me and my hn~band.
Q. When was t11at picture taken?
A. It was taken about two years ago.
.
Q. About two years ag-o, or two years before his death?
A. No, about two years ago.
Q; Is that a fair likeness of your husband and yourself as
of that time?
A. Yes, it is.
Q. "\"\7here wa~ tlmt 11l1otograph taken?
A. At Mrs. Gilpin '8.
Q. While you were employed there and living there Y
A. Yes.
Mr. Lowell: I offer the nhotog:raph in evidence.
Jude:e Marshan: ·withoi1t ohiection, the pl1otograph is admitted in evidence, marked Exhibit No. 3 for the plaintiff.
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(The photograph above referred to was marked and received in evidence as Plaintiff's Exhibit No. 3.)
By Mr. Lowell:
Q. Mrs. Bailey, can you describe the place on the ·ground,
or the spot on the ground, where you found Mr. Bailey lying at
the time you ran over to him 1 Tell us something about the
condition of the grouncl around the spot where he was lying.
A. Yes, sir. It was kind of like a sink place
page 127 ~ with water kind of around in there..
·
Q. ,v1u~re was the location of that spot with
reference to the electric power wires that ran along that orchard on the north side of that road next to the orchard, do
you know?
·
.
A. Well, the wires were right at the place where he was
lying, right up over.
Q. Where was l\Ir. Bailey's body lying with respect to
looking up, or straight up to the electric wires that were along
that orchardY
'
A. His feet was laying towards the wires and his body laying back.
Q. About on a line with iU
A. Yes.
Q. And in what direction was his body lying ,on the ground
there7
A. His body was laying back this way (indicating) and his
feet in the water.
·
Q. Was his head nearer the orchard or farther away from
the orchard than his feet 7
Mr. Kuykendall: T object to tl1is.
The Witness: His bead was next to the orchard.
Mr. Kuykendall: I object to the leading questions.
Judge Marshall : Don't lead the witness.
By Mr. Lowell:
Q. How far was his body lying from the closest
pag~ 128 ~ or nearest tree to his body?
A. You mean, how close-do you mean the tree,
or how close it was to the wires Y
Q. No, as Mr. Bailey was lying on the ground how far
away from his body was tbe nearest branch of the nearest
tree!
A. I say-I just don't know.
Q. Can you say about, or can you point to some distance
in this room and tell us about bow far Mr. Bailey's bodv, the
nearest part of his body was lying to the nearest part
the .
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nearest tree 7 ,vhen I say the "part of the tree" I mean the
branches.
A. You mean the tree to his body Y
Q. Yes, how far away was the closest tree to the bodyl
A. Well, I will say about like that front seat.
Q. How far are you pointing f
A. Right there at that post, the jury post.
Q. About how far in feet would you say that is from where
you are sitting?
A. I just don't know exactly, because I am not so good at
measurements.
Q. Just tell us your idea of what that distance is in feet~
the best estimate that you can make of that distance to the
nearest tree, in feet.
A. I think about 10 feet.
page 129

~

Mr. Lowell: No further questions.
Mr. Kuykendall: I have no questions.

(Witness excused.)
]\fr. Lowell: Mrs. Landrum.

Whereupon,

ELLA MAHGARET LANDRUM
was called as a witness on behalf of the plaintiff, and being
first duly sworn,, was exnmined and testified as follows:
·
DIRECT EXAMINATION.
By Mr. Lowell:
Q. Mrs. Landrum, were you in the employ of Mrs. Gilpin
during the period of time that l\fr. and :Mrs. Bailey were in
her employ7
A. Yes, sir, I was.
Q. You knew Mr. Bniley in llis lifetime Y
A. Yes, sir--well, for the time that they were ther~ at l\f rs.
Gilpin's.
Q. How long were you in Mrs. Gilpin 's employ?
A. Going· on 27 years.
Q. ·what are your dutiei:; tl10reY
A. Well, I went there to fake care of tl1e cl1ildren. Now
of course, the children have a 11. grown up, and I just do gen~
eral work.
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Q. And were you there during the entire period of time
when Mr. and Mrs. Bailey were employed by Mrs. Gilpin 1
A. Well, now, no, I wasn't there when they
page 130 ~ moved there, I was in New Jersey with one of the
boys. They moved there sometime while I was
in New Jersey, and I knew them from December, 1943. They
had moved there while I was in New Jersey, and I went to
work with l\frs. Bailey back again with Mrs. Gilpin in December, 1943,, and they had moved there that summer sometime
while I was in New Jersey. I don't know just when they
moved there, but I went to work with her on the first of December, 1943.
Q. Did you continue to see them in Mrs. Gilpin 's employ
until they left her employ about September, 1948?
A. Yes, sir, I did.
Mr. Kuykendall: Your Honor, may I inquire as to the
relevancy of this?
_
J udg·e Marshall : ·what is the relevancy 1
Mr. Lowell: I want to show the conjugal relationship of
Mr. and Mrs. Bailey during their married life, particularly
in this lady's observation solely for the purpose of establishing subs,equent loss of companionship, society, etc.
Judge Marshall: If there iF; no objection, you can proceed.
Mr. Kuykendall: I don't ~ee any relevancy to it. I object
to it on the ground of irrelevanc·y and immateriality.
Judge Marshall: Objection is· overruled.
Mr. Kuykendall: Exeeption noted.
Judge Marshall: Exception noted.
page 131. ~

By l\fr. Lowell :
Q. Did you frequently see Mr. and Mrs. Bailey
tog-ether as they lived and worked at Mrs. Gil-

pin's Y
A~ Yes, sir, I did.
Q. Were you in their home on occasions ?
A. I was. ·
Q. Frequently?
A. Frequently. Several occasions I spent the night with
tl1em, and I 'cl be there for the day with them, and wlien Mrs.
Gilpin would be gone I'd often ~o there to spend the nig·bt
with Mr. and l\frs. Bailey at thC-'ir home rig-ht acrosR the lawn.
Q. And as far as you were. allle to observe on these occasions that you refer to, -what was t]1eir attitude towards one
another!

.

.
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A. Just as congenial as I think it would .be possible for a
couple to be.
Mr. Lowell: That is all.
Mr. Kuykendall: No questions.
(Witness excused.)
Mr. Lowell: I will call Leonard Buddy Pierce.
Whereupon,
LEONARD (BUDDY) PIERCE
was called as a witness on behalf of the plaintiff., and being·
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Lowell:
Q. Mr. Pierce, did you work in the H.F. Byrd
apple orchard in the summer and later of 1948 f ,
A. Yes, sir.
.
Q. Can you tell us the period of time that you began work
and ended it in that orchard Y
A. I have been working there off and on for the last 12 or
14 years and during the apple season.
Q. And in the summer and fall of 1948 did you do work
that required you to carry ladders 1 ·
A. To pick apples with.
Q. What type of ladder did you use in the summer and fal1
of 1948?
A. I was using aluminum ladder, metal ladder
Q. When did you first start to use the aluminum lai!der
in the Byrd orchard?
A. I think that was the first year.
Q. How long was the ladder that you used in your work!
A. Twenty-four foot.
Q. Did anybody instruct you ]1ow to carry your metal ladder at the time. that you first started its use?
A. No.
Q. Before then lrnd you an~r work in the Byrd orchard that
required you to use other kinds of ladders?
A. Well, I have mied wooden ladders and the aluminum
ladder, too, and during the time that I have picked apples.
page 132
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.
Q. Did you see anybody, when you first started
page 133 } to work in the Byrd orchard, c~p;ying metal ladders from tree to tree T ;
·
A. Yes, sir.
Q. And what was their practice in carrying these ladders T
How did they hold them and how did they carry them Y
A. They carried them something like that there ( demon. strating), on account pf the metal bucket sets-out a distance
away from you. You '.d have to carry them out away from
you in order to keep th~m away from that bucket, to balance
them right.
·
·
· ·
·"
Q. :And is that the way you began ·to carry th~ metal ladders when you had them Y
A. Yes.
· Q. For about how long a period of time did you perform
work in the Byrd orchard with metal ladders Y . ·
A. I finished out the rest of that season with 'them. n· .:.·. · ·
Q. Season of 1948 T
·
·
·
A. Yes.
.
Q. When did you stop work? Was it in 1948 or 1949,'tha't
season?
A. It was way-up in November, along about this time.
Q. And did any other men under your observatfon:· work
with long metal ladders in the Byrd orchard Y
"'
A. Yes, sir.
Q. Are you referring to the particular orchard that extends from Highway 12 along Route 657 known
page 134 } as the Senseny Road Y
.
A. Yes, s.ir.
Q. And during· that time was it a matter of daily or frequent occurrence when metal ladders were carried around in
their workY
A. Every day, yes, sir.
Q. And did you observe them carrying the ladder upright
in that manner constantly Y
·A. Yes, sir., I think tba t was.

Mr. Kuykendall: I object to that leadinLt question.
Judge Marshall: res, sir, that'~ ~ leading question. Objection sustained.
Bv Mr. Lowell:
·Q. Did anyone from the power company ever interview you
while you were at work in that orchard that fall or summer
·
of 1948?
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A. What you mean Y
Mr. Kuykendall: I object to that as immaterial and irrelevant. I don't know the purpose of that examination.
Mr. Lowell: Only for the purpose of establishing, if it
will establish, knowledge of the custom and practice of carrying ladders uprig·ht.
Judge Marshall: Don't you know what the answer is t
Don't you know what he is about to answer¥
.
Mr. Lowell: I don't. Frankly, I don't know.
page 135 } Judge Marshall : Courisel should know the answers to the questions before they are propounded. You see, that's a very dangerous thing. You
should always know what answer he will give to the question,
because he may answer something that is inadmissible.
Mr. Lowell: Sometimes vou meet a situation where if he
says that he didn't talk with anyone, that would end it.
Judge Marshall: Gentlemen of the jury, please remain in
the jury box. We· had better take the witness out and find out
about this.
(Whereupon, tl1e court and counsel and the witness retired
to chamb~rs where the following proceedings were had:)

By Mr. Lowell :
·Q. Did any representative of the Northern Virgfoia Power
Company question you while you were at work in the summer
of 1948?
A. No, sir.
Mr. Lucas: Or after tllat time f
The ·witness: No, sir.
,Judge Marshall: What is it ~Ton seek to sllow f
Mr. Lowell: I was trying to show that they did.
Judge Marshall: A re yon going to ask this witness any
· other questions T
Mr. Lowell: I l1ad reference only to the question regardinghis accident immediatelv as to the use of metal
page 136 ~ ladders. I.thought I was going to get an answer
that tlley did.
No other questions.
(Whereupon, the conrt. connseI and witness returnP-cl to the
courtroom, where tlle following proceedings were had:)
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Mr. Lowell: No further questions.
(Witness excused.)
Mr. Lowell: May it please the court, I'd like at this time to
make an application for a continuance until tomorrow morning· to produce Dr. George Murphy of Winchester who performed an autopsy, and Dr. Frank Tappan., who is the coroner, of Berryville.
Judge Mar~hall: We will adjourn until nine o'clock tomorrow mornmg.
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SUSIE V. BAILEY
was recalled as a witness on behalf of the Plaintiff, and being
previously duly sworn, was examined and testified further as
follows:
FURTHER DIRECT EXAMINATION.
By Mr. Lowell:
Q. Mrs. Bailey, I show you a drawing or plat which has
been marked as Plaintiff's Exhibit 1 and ask you when, for
the first time, you saw this plat.
A. This morning.
Q. Who showed it to you Y
A. You did.
Q. Where Y In this court house?
A. No, sir, outside.
Q. Did you go over the ground over at the orchard with
me?
page 139 ~ A. Yes, sir.
Q. ·when?
A. This morning.
Q. Did Mr. Lucas go, too, and we1:e we picking you up to
drive on our way to the court house?
A. Yes.
'
Q. Are you able to recognize this plat. and I am sl1owing
it to you in a way that appears to be upside down so that vou
will have the hig11way in front of the orchard and tlle group
of trees. Can you show on that map the particular tree at
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which you, Mr. Bailey and Mrs. McDonald were working just
before you left them to go to another part of the orchard Y
.A. The tree where we was working is this (indicating).
Q. Now, for the purpose of describing it, can you tell me
how many trees away from the highway that tree is located Y
.A. This tree (indicating) Y
Q. Yes, the one you pointed to. Well, counting from the
highway to your tree in a straight line, how many trees away
from the highway is that!
A. (No answer.)
Q. Do you understand? Where do you count t Is it 1, 2, 3
-this would be the fourth. Is this the third tree from the
highway!
.A. Yes.
Q. Now, near to that tree was there any wagon
page 140 ~ trail or road or truck trail, or anything of that
sortY
A. Yes, sir. From the ·tree where. we were working, he left
this tree and come downQ. I am just asking you to tell me, first, was there some
sort of truck trail or something of that sort?
.A. Yes, there was a road that trucks travell~d-truck road.
Q. And where doe8 that go, from where to where f
A. That road leads from the tree where we. were working
on down where this accident happened.
Q. And does it g·o out into the highway itself;· {hat is, does
it lead out to this highway in front of the orchard?
A. Yes.
·
Q. Is that an improved-is it a graded road, or is it just ·a
trail T
·
.A. ,Just a trail that truckEt made, yes~ sir.
Q. Now, when you left l\fr. Bailey and Mrs. McDonald after
you l1ad finished your work on tl1at tree., which way did you
walk?
A. I walked on down the road from this tree on. down, and
I was going on my way to the other one.
Q. And where were the~e otller trees where vou and Mr.
Wood and some other8 of the workers had gone fo at the time
that vou heard a shout?
A." Well, we was on np from tliere a few rows on up.
Q. Was it on the snmCl side of the highway T
A. Yes, sir.
·
.
page 141 } Q. .And ahout how many rows of trees away
from the place where you ran back to see Mr.
Bailey on the ground?
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· A. I'd say about three or four rows.
Q. When you heard the shout and went back to Mr. Bailey,·
can you tell us where Mr. Bailey was 7
A. Yes, sir, he was lying right in here (indicating on plat).
Q. You are now pointing to a tree in what row with reference to the highway? Is that the first row .counting from the
highway; that is, the first row next to the -highway Y
Mr. Kuykendall: I think he should just ask the witness
where it is.
Mr. Lowell: She has indicated, and I wanted the record to
show what the witness indicated.
By Mr. Lowell:
· ·.
.
Q. Will you put y011r finger on the tree near which you say
Mr. Bailey was lying?
A. This one (indicating).
Q. Now, did you notice any electric wires along that orchard?
A. Yes,'sir.
Q. And tell us where and, if more than one, which wire in
particular you noticed.
,
].\fr. Kuykendall: As I understand, yesterday this witness
was examined about observing the wires.
Mr. Lowell: I am merely trying to locate Mr.
page 142 ~ Bailey's position. I intend to ask the court to
put crosA marks on the places she has indicated.
Mr. Kuykendall: I think the witness was asked yesterday
about the wire which she saw. Now, it seems to me the plat
shows where the wire is.
Mr. Lowell: I want the witne~s to be able to point to the
place where she saw Mr. Bailey's body in reference to the
trees and with reference to the wire.
Mr. Kuykendall: If she can take a plat drawn to scale and
put it exactly, all right.
Mr. Lowell: Would Your Honor permit the witness, with
the aid of a pencil, to mark the tree wl1ere she was working
and the tree near which his body was found Y
,Judge Marshall: I think she can point it out to the jury,
but I doubt if she would be competent to locate it on the plat..
because the plat is drawn to scale, and it might not be exactly
according to scale.
Mr. Lowell: She l1as already testified-I think Mr. Kuykendall is correct-that he was lying about ten feet from the

Supreme Court of Appeals of Virginia. ~

144

Susie V. Ba·iley.
nearest branches of the nearest tree, and ·she now points to
this tree as the nearest tree. But I don't think we have any
oral testimony from this witness as to where the wire was
located with reference to that spot I may be wrong.
Judge Marshall: As I undetstand it, Mr. Kuykendall, you
object to her marking anything on the plat Y
page 143 ~ Mr. Kuykendall: Unless she can do it specifically.
Judge Marshall : I think I will smitain. the objection as to
marking anything on the plat, but I .don't understand your
objection to her pointing to a portion of the plat as the general location of where she claims he was lying.
Mr. Kuykendall: I think that she has already done that.
~Tndge Marshall : No, she has never done that, and you
didn't object to Mr. Lowell putting on her testimony this
morning.
Mr. Kuykendall: I don't think that a lay witness should
be permitt~d to take a plat that's drawn to scale unless they
can point out the exact position.
Judge Marshall: The jury will fully understand that the
position she. points out .is not perfectly accurate: that it is
an approximate location and not perfectly accurate:
Mr. Lowell: May she indicate approximately T May I ask
l1er about the wire, though I t11ink I did t
By Mr. Lowell:
Q. Will you state where the nearest electric wire was overhead in relation to the position of :Mr. Bailey's body on the
ground?
Mr. Kuykendall: She testified to that on yesterday.
Judge Marshall: Yes, I only permitted you to call the witness for the one purpose.
Mr. Lowell: I was trying to get the location. Is she permitted to point Y
page 144
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By Mr. Lowell:
Q. ·wm you point, then, to the po~ition of Ml".
Bailey in that location where you have pointed out, with reference to the wire itself?
A. His feet was laying· here, his body was laying right
across there (indicating on plat).
~
Mr. Lowell: Mav I ·Rhow this to tlle juryf I don't know
wl1ether I am permitted to indicate.
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Mr. Kuykendall: I object.
The attorney cannot point out to the
Jury.
.
Mr. Lowell: May the witneE?s step down and point it out¥
Judge Marshall: ...i\ny. objection l
Mr. Kuykendall: I think the witness bas.
Judge Marshall: ·what is your objection Y
Mr. Kuykendall: I think the witness has been examined
about it. It's a reiteration.
Judge Marshall: Objection i& overruled.
By Mr. Lowell:
Q. May the witness step down closer to the jury and point
out again the tree where she, l\fr. Bailey and Mrs. McDonald
were working Y
A. It's this tree (indicating).
Q. And the road down which you walked after you left the
tree?
A. This here (indicating).
page 145 ~ Q. And you were going to what particular section of the orchard¥ Show the direction .
. A. I was going this way, on up the line.
Q. On this same side of the highway 1
A. Yes.
Q. And when you ran back, where was Mr. Bailey lying 7
A. He was right in there, bis feet were under the wire.
. J udg·e Marshall:

,Judge Marshall: Gentlemen, that isn't rig·ht for the attorneys to repeat what the witness said.
Mr. Lowell: That's all.
Mr. Kuykendall: No questions.
(Witness excused.)
Mr. Lowell: Dr. George H. Murphy.
,vhereupon,
DR. GEORGE H. MURPHY
was called as a witness on behalf of the plaintiff, and being
first duly sworn, was examined and testified as follows:
DIRECT EX-.1-\.:MIN.A TION.
By Mr. Lowell:.
Q. Dr. Murphy, are you a regularly licensed physician of
the State of Virginia? _
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A. Yes, I am.
Q·. Will you state where you received your professional
education?
A. Well, I received the d~gree of Doetor of
page 146 ~ Medicine at Dalodalhousie at Nova Scotia and the
degree of Master of Medicine in Patholog'Y at the
University of Minnesota, and I am a diplomate of the American Board of Pathology. I believe that covers it.
Q. Have you been, and are you now connected with any
medical institutions?
·
A. Yes, I am pathologist at the Winchester Memorial Hospital, Winchester, Virginia.
Q. How long have you occupied that post?
A. Since June, 1948.
.
Q. Did you have occasion on May 24, 1949., to perform an
autopsy on the body of Jesse J. Bailey?
·
A. I did.
Q. And in connection with the performance of that autopsy
did you make a note of your findings?
A. Yes, in a routine manner in this state I made a formal
report.
Q. Was that part of your official duties in connection with
your work at the ·winchester Memorial I-Im,pital?
· A. No, my duty as a designated pathologist by the Chief
. Medical Examiner is to make autopsies as requested by the
coroner of the district.
Q. Were you in this instance requested by anyone to make
that au topsy?
A. Yes, I wnB.
page 147 ~ Q. By who.m?
A. I was ref]uei::;ted by the coroner.
Q. Will you name him, please Y
A. Dr. Frank Tappan.
Q. Here, of Berryville Y
A. Yes.
Q. Do you have with you your autopsy report'Y
A. Yes, I do l1ave the copy I made at that time.
Q. Was that in y011r own lumdwriting?
· A. As it happens, it was.
·
Q. And were copies of your report filed with the Department or Health?
A. Yes, under the medical examiner system here, a copy
was sent to the Chief Medical Examiner in Ricl1mond.
Q. And was a copy or a report made to Dr. Tappan, the
coroner!
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A. I believe so, in the routine way there is, ·but it is always sent to Richmond and usually to· th~ coroner.
Q. Do you know whether as a result of your report and in
the routine of Dr. Tappan he issued a death.certificate!
. A. I don't know.
Q. Can you-and if necessary, refer to your report-state
how you identified the body ·of Jesse J. Bailey, the deceased,
whose administratrix is- now in. this court f
A. May I refer to this report?
page 148 }

Mr. Lowell: May he have Your Honor's petmission to refer to his report.
Judge Marshall: ·without objection.
Mr. Kuykendall: I object.
J udg~ Marshall: On what gTonnd?
.
·
. ·
Mr. Kuykendall: On the ground that if there 1s anything
to be shown by this witness that is material he can testify of
his own knowledge ..as fo what occurred.
Judge Marshall: But do you object to his refreshing his
memory from this memorandum that he ~ade in writing¥
Mr. l\:uykendall: No., not as to his actual findings. I don't
object to his ref erring to the memorandum to refresh his
recollection as to his actual findings. I don't want the report
referred to for any other purpose.
,T udge Marshall: ·what is the purpose of this?
Mr. Lowell: I do want him to· state what his findings were.
,Tudge Marshall: l\fr. Kuykendall doesn't seem to object to
that, but what is it you object to?
·
Mr. Kuykendall: I don't want him to read the report.
Judge Marshall: Oh, no, of course. No, I didn't understand you wanted it.
.
Mr. Lowell: I wanted to get him to identify the body and
answer a number of other questions. I may shorten it,
Judge Jvlarsball: Any question, gentlemen, as to the iden.
tification of the bodv?
page 1~9 } Mr. Kuykendall: ··No, not so far as I am concerned.
.
,Tudg-e Marshall: Can you gentlemen Rtipulate that?
Mr. Kuykendall: I don't deny that Dr. Murphy examined
the body. I agree that he did.
Mr. Lowell: I withdraw the question, then.
Bv Mr. Lowell:
·Q. Will you state whether in making up the report of your

.
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autopsy you did so according to any rule of your hospital or
any requirements ofMr. Kuykendall: I object to that. It's immaterial and irrelevant.
Judge Marshall: ·what is the relevance of that!
Mr. Lowell: I want to ask that the report be produced, and
I want to offer it in evidence. If it was a report made in the
regular course of his duties as pathologist and medical examiner and performing an official autopsy, I believe his written report of that would be admissible.
Judge Marshall: Here you have the best evidence, the
witness himself. The objection is sustained.
By l\fr. Lowell :
Q. Will you state, then, what you did in the course of your
examination in order to perform the autopsy. )Vas it for
the purpose of ascertaining the cause of <lea th Y
A. Yes. .
Q. Wa~-·your examination au objective or a subjective one Y
.· ·. A.· I am sorry, I don't understand.
page 150} Q. ·was the examination made for you to determine objectively what you could :find, or determine the cause of death t
·
A. Yes.
Q. You made a complete pathological examination t
A. Yes.
. Q. ·wm you state· what examination you made of the deceased to ascertain the cause of his death?
A. Well, I did a complete routine autopsy. Must I go into
details on the exact--? I examined., shall we say, all the
organs of the body.
•
Q. I suggest that you make it sufficiently detailed to indicate that you determined whether or not any particular organ
or function of the nnatomv had to do witI1 his death or what
would indicate tbe cause o·f his deatll.
·
A. Well, I don't know 110w to proceed.
Mr. Kuykendall: If the court please, I object to this examination unless the witM~s first i::tates he has determined
the cause of death. If he didn't, why, then, I don't see the
point in further examination.
Judge Marshall: Are you asking- for an opinion?
Mr. Lowell: No, I am asking for ·him to state what examination he made and wl1etber l1c found anything in the

.
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course of his examination that indicated the cause of death.
Judge Ma rs hall: I think he can ask that.
page 151 ~ M:r. Lowell: I don't want to ask the conclusion finally.
Judge Marshall: Ask him that in that language. I think
you used other language before.
By Mr. Lowell:
Q. vVell; taking the stat(lment that I have just made to the
court, to avoid any failure to remember it· all, can you answer that question 1
A. I did not find anv definite cause of death that I could
objectively state as cartRe of death.
Q. Did you find anything wrong with his body that would
indicate a cause of death?
·
A. May I refer to my report?
Mr. Kuykendall: The witness states, as I understand, he
did not find any cause of clea th, and he next asked him if he
found anything· wrong with his body.
Judge Marshall~ I understood he was speaking· at that
time of the internal organ~.
Mr. Kuykendall: I understood the witness to testify that
he did not find a cause of death
Judge Marshall: From the examination of his internal
organs. ·was that it 1
Mr. Kuykendall: From the autopsy. If fo: says he did not
find the cause of death~ I think it i~ improper to ask him what
he found wrong with the onrnns that indicated cause of death.
Judge Mar~hall: 1Vhat ii:; it you are seeking now!
Mr. Low-ell: I am seeking to ascertain from
page 152 ~ this doctor just wl1at he did in the performance
of llis examination to ascertain the cause of
death and what particular conditions he found to exist which
either did or could have caused death.
Judge Marshall: Any unusual conditions of any portion
of the body, ·is that wha.t you want t
Mr. Lowell: . Yes, sir.
J udg·e Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
1

By Mr. Lowell:
1
·Q. Can you state what conditions you found in your examination, unusual conditions that might have been a competent producing cause of his death?
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Mr. Kuykendall: I object to that. It's speculative, "that
might have - " Unless the witness can say that it did, I
object to it.
Judge Marshall Objection is overruled.
Mr. Kuykendall: Exception noted.
Judge :Marshall : Exception noted.
.
The Witness : The external examination did not reveal
anything beyond some congestion, you might call it, bluish
discoloration around the head and neck. It was not anything
specific. Further examination of the heart and internal organs showed some what we call a terminal dilation of the
right side of the heart, which is again a common finding in
anybody who dies from a type of heart failure~
page 153 ~ The lu~gs showed no specific lesions, no.significant
lesion, nor did the examination of the brain.
There was no sign of injury or hemhorrage there.
E,xamination of the liver showed a few-they are called
blue-reel streaks, which were then further examined by
microscopic. And on the microscopic examination the heart
and lungs and other org·ans showed nothing except for this
question of the liver. Histologically the microscopic examination showed something which I. did not and do not fully
understand, and so I reported it as such. May I read a line
from the report?
Judge Marshall: No, sir, you may not read from the. report. You may only refresh your memory.
The Witness: The liver did show what we call some little
zones of necrosis which did not resemble various liver diseases that I have seen, and so I just put that down as small
zones of necrosis in the liver and reported it as that, and that
. was the only thing I found in really specific, as it were, lesions
in the body. He did have a type of terminal heart failure
and then the zones of necrosis in the liver that I could not
rel~te to any type of liver disease t]mt I had usually seen.

By Mr. Lowell:
Q. Did you find, Doctor, any indications of any chronic
state of disease Y
A. No :qiore than iR usual in a man of his years.
Q. In connection with the condition of the liver
page 154 } that you describe, were those streaks· that you
refer to some type of hemorrhage?
A. I think they were probably a type of rather congestion,
blowing up, as it were, just dilation of blood vessels, rather
than through hemorrhage, and they may have been related
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again to this necrosis that I saw under the microscope, small
zones.
Q. Is that a condition that could be produced traumatically?
·
Mr. Kuykendall: I object to the leading question the doctor has been asked.
Judge Marshall: Ask him another question. The objection
is sustained.
By Mr. Lowell:
Q. Could you state whether a discharge into the body of
the deceased of a current of electricity containing 2300 volts
could bring· a.bout such a condition of the liver as you have
described that you noted in the body of the deceased Y
l\fr. Kuykendall: I object to that question.
Judge Marshall : On what ground Y
Mr. Kuykendall: It's leading and the doctor has been
asked to report his findings and his conclusions, and he stated
he didn't know the cause of death, and he has· stated his
findings and attached no significance to it.· I think it's a
leading question now to elicit such an answer .
•Judge Marshall: I think the objection is well
page 155 ~ taken. I will have to sustain the objection.
Mr. Lowell: l\fay I qualify the witness and see
whether be can express an opinion as to electricity being a
competent producing cause of the condition that he described Y
Judge Marshall: Any objection 1
Mr. Kuykendall: No more than this: that the witness bas
already stated, if I understood his testimony correctly, he
was unable to associate that with any particular cause, that
it was something- he had never seen before.
Mr. Lowell: I don't think he said that in quite that way.
Judge Marshall: Proceed with the examination. We will
have to decide whether or not the questions are objectionable
when you ask them.
By Mr. Lowell:
Q. Dr. Murphy, are you familiar by professional training
and experience with conditions of the type that you have
described in connection with the liver so as to determine or
state in your opinion with rea.sonable certainty whether
electricity, a discharge of 2300 volts, could be a competent
producing cause of such a condition.
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Mr. Kuykendall: I object to that.
Judg·e Marshall: On what ground 1
Mr. Kuykendall: On two grounds .. One is that the witness
has already answered that he was not prepared to state what
produced the condition that he found, and secondly, the
question asked ·whether it was a competent propage 156 ~ ducing cause. The question is: Was this the
cause?
Judge Marshall : The objection is overruled. ·
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
The Witness: No, I do not consider myself so qualified.
By Mr. Lowell:
Q. Dr. Murphy, are you able to state with reasonable certainty t]mt you found any condition in your examination
which would.cause you, as a qualified medical pathologist, to
determine· that the cause of death of the deceased was a
natural cause of death?
J\fr. Kuykendall: I o~ject to that, I don't know what a
natural cause of death is. I don't think that's a proper
question. It's highly general in its nature.
Judge Marshall: I think it's objectionable because it is
neg·ative. Why couldn't it be asked very much simpler tban
that?

By Mr. Lowell:
Q. Diel you find present any disease which was a competent producing cause of his death f
A. No.
Q. Diel you find any abnormal condition of a traumatic
origin that could have been a competent producing cause of
his death f
A. No.
Q. Do you regard that these liver conditions
page 157 ~ that you have described were normal or abnormal physical condition of an individual of his
type.
Mr. Kuykendall: Now, if the court please, unless this condition has a direct association with this man's death, I don't
think it is a material inquiry.
Judge Marshall: Yes, I don't think that l1as been established. Objection sustained.

J
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By Mr. Lowell:
.
Q. Can you state whether the condition of the liver that
you have described was of such a character that it would have
manifested itself in some way during the lifetime of the individual in his outward physical bearing or conduct or attitude¥
Mr. Kuykendall: I object to that question. It is not
i·esponsive to any issue in this case. It is a generalization.
Judge Marshall : It is perhaps too general. You can
qualify. it by saying '' the ordinary individual,'' not to the
}Jhysician.
Mr. Lowell: I will make that qualification, since there is
evidence that he ·went about his work in the normal way immediately before the accident.

By Mr. Lowell:
· ·Q. Is this a condition that you observed in connection with
the liver such a condition that it would have indicated itself
outwardly, in outward appearance, to an ordinary person,
1~ot a prof_e~sional medical man t
·page 158

~

Mi·. Kuykendall: I object to that, because I
don't understand the question, and I don't think
it's material or relevant .
.Judge Marshall: I think perhaps it's objectionable, because
there has been no evidence that this had anything to do with
the death, is there?
Mr. Lowell: Well, it's a condition about which he has testified, and I have been trying to determine whether it's a normal condition of health or ill health.
Judge Marshall: Yes, but that's too speculative unless it
has something to do with his death, isn't it f
· Mr. Lowell: If Your Honor please,. coulcJ we ask this
witness two or three more questions out of the presence of
the jury to have Your Honor rule on whether or not he will
proceed further¥
Judge Marshall: Perhaps we Imel better.
:VIr. Kuykendall: If the court please, I ob.iect to that for
this reason: Mr. Lowell has had a chance to talk with this
witness, the man bas got his notes before him, he knows
exactly what he is going to say and ,vbat he knows, and I see
no occasion for .going out here on a. :fishing expedition and
find out what he can do about this case. I think that's hightly
improper.
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J u<lge Marshall: I will let the counsel ask questions out
of the presence of the jury. The jury will remain in the box.
(Whereupon, the court, counsel and witness retired to
chambers where the following proceedings were had):
page 159

~

By Mr: Lowell :
Q. Doctor, my question is whether you found
anv condition in connection with the liver which could have
been a competent producing cause of his death and yet which
in his lifetime could not have manifested itself to the ordinary
layman in observing the decedent in his lifetime.
Mr. Kuykendall:· I object to that question.
J udgc Marshall: It's not one question, it's two questions.
Mr. Kuykendall: It's two questions, and I object.
Judg·e Marshall: Separate the questions, please, sir. The
objection is it's too complex.

By Mr. Lowell:
· Q. I will break it up in this way: Did you find in tbe condition of the liver a competent producing cause of the decedent's death i
A. I don't know.
Q. Did you find in the condition of tlre liver a condition
of ill health which would have manifested itself in an unusual physical condition or conduct of the deceased observable by the ordinary layman t
Mr. Kuykendall: I object to that as immaterial and irrelevant and bas nothing to do with the issues in the case. If he
is unable to say it was the cause of death, it doesn't make
.any difference whether it was observable by the layman or
not. They have got to establish this man's death.
Judp:e Marshall: We are dependent on too
page 160 ~ many thinp.·R. T sec exactly what you have 'in
mind, but if this didn't cause the man's death,
what difference does it make as far as this case is concerned?
1\fr. Lowell: He doe!m 't sav it didn't cause the man's
death, if Your Honor please, when he says he doesn't know.
Judge Marshall: " 7lrnt you want to show is if this condition had existed prior to his death, tlien it would be noticed
by anyone who saw 11im on the Rtreet ¥
Mr. Lowell: Yes, Your Honor.
Judge Marshall: First ask him what would be the result
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of a person's general health from this thing if it existed over
a long course of time. \Ve don't know, the condition may have
started that morning, you see. I am not a doctor and Mr.
Kuykendall isn't a doctor. If this condition, when he. got up
that morning·, started for the first time, then maybe no one
would have noticed it.
By Mr. Lowell:
Q. Doctor, can you state from your examination of that
particular condition of the liver that you speak· of whether
it is something- that was of long or of short duration?
Mr. Kuykendall: I object to this as immaterial and irrelevant unless the doctor says it has something to do with this
man's death on this occasion. I don't think it's material or
proper to be considered.
page 161 ~ Judg·e Marshall: Objection overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
The \Vitness: I think I do, but I keep saying the same thing,
which is, I don't know. I lmve seenJudge :Marshall: That's all you have to say, Doctor.
Bv Mr. Lowell:
·Q. Have you seen any conditions of the sort that you have
described in connection with the liver of short duration Y

Mr. Kuykendall: I object to that as immaterial and· irrelevant.
,Judge Marshall: That's too sp.eculative. Objection sustained.
Bv Mr. Lowell:
·Q. Can you state some of the competent producing causes
of sucb a condition?
1vf r. Kuvkendall: I object to that .
•Tucl;2·e Marslmll: Ohjection iR overruled.
l\fr. Knvkencla11: Exception noted.
The WitnesR: No, I do not know .
•Jud!re Marshall: Mr. Lowell, tl1i~ fan 't rfo;ht. l\fr. Kuvkendall is perfectly rorre<>t. we sl1ouldn 't be- forced into., a
fishing· expedition 11ere. It's apparent counsel didn't know
what tl1is witnesA was going to ~ay.
Mr. Lowell: I will just ask this final question.
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By :M:r. Lowell:
Q. Could that condition of the liver have been
a competent producing· result of a discharge of electricity of
2,300 volts into the body of the deceased Y
Mr. Kuykendall: I object to that. It couldn't have been
a comp~tent producing result.

By Mr. Lowell:.
Q. Could a discharge of electricity of 2,300 volts into the
body of the deceased have been a competent producing cause
· of the condition of the liver you have described Y
Mr. Kuykendall: I object to that. The witness has already
testified that he didn't know what the cause of that was.
Judge Marshall: ·wait a second, I think the objection is
that he must state all causes. Re can't sav that this was a
possibility without stating ~11 the other causes., could he?
By Mr. Lowell:
Q. Can you state all of the causes which could be competent
producing causes of the condition of the liver your observed Y
A. No, I don't know.
J udg·e Marshall: All right, gentlemen, this evidence is excluded.
Mr. Lowell: May I respectfully note an exception for the
record Y
J uclge l\farslmll: Exception ·noted.

page 163

~

(Whereupon, the court counsel and witness returned to tll.e courtroom, where the following proceedings were had:)

Mr. Lowell: No furtl1er que~tions for .the plaintiff.
Mr. Kuykendall: I have no questions.
(Witness excused.)
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vVhereupon,
DR. FRANK TA.PPA.N
was called as a witness on behalf of the plaintiff, and being
first duly sworn, was examin~d and testified as follows:

DIRECT EXAMINATION.
By Mr. Lowell :
Q. Dr.· Tappan, are you a regularly licensed physician of
the state of Virginia f
A. Yes.
. Q. Will you state your professional education and training?
A. At the University of Virginia, Garfield in ·washington,
interneship, and then I have been practicing here for 21 years.
Q. Have you held any professional positions in connection
with your duties as a physician?
A. Coroner, and I believe public health officer at the present time, too.
Q. For how long lmve you been coroner?
A. It's over ten years.
Q. Of what area·or district?
A. Oh, I'd say from 1938 until the present time.
Q. Covering what territory?
page 164 ~ A. Clarke Countv.
Q. And were yoli coroner on l\Iay 24: 1949 Y
A. Yes, sir.
Q. On the morning of that day were you brought officially
in connection with the case of the death of Jesse J. Bailey?
A. Yes, sir.
Q. Had you know l\fr. Bailey in his lifetime Y
A. Yes, sir.
Q. Had you treated him profc8sionally in his lifetime Y
A. The family, I had. I don't recall that he had ever had
any illness.
Q. For how long a period of time l1ad you been treating the
family?
Mr. Kuykendall: I object to that as immaterial and irrelevant.
•Tudirn l\fors11all: Wlmt is the relevancy of thaU
Mr. Lowell: I think tllat the doctor will be able to testify
to the state of health of tl1e d«?cec1ent before the accident..
Mr. Kuykendall: He just stated that he had not treated
him, if I recall.
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Mr. Lowell: I think the doctor understood for anything
serious.
.The Witness: Yes, may I correct thaU I had treated him
for a cold or something like that, but I meant as far as any
serious illness.
page 165 ~ Judge Marshall: The objection is sustained as
to any other member of the family.
By l\fr. Lowell :
Q. For how long a period of time did you know Mr. Bailey
before his death?
A. I would say from five to RE.wen years.
Q. Did you treat him for any minor ailments Y
Mr. Kuykendall: I object to that. It seems to me we are
taking· up a lot of time with a lot of irrelevant matter. I don't
-see the materiality.
Judge Marshall: I think the state of his health is material.
Objection is overruled.
By Mr. ·Lowell:
Q. Did you treat him during that period of time for any
minor ailments Y
A. Yes.
Q. Of what nature?
A. Cold, but ot]1er than that, I ,can't recall.
Q. Did you have any occaRion in the course of your treatments of Mr. Bai1ey to examine him physically for his general state of healt]1?
. A. It's rather difficult to an~wor that. I examined him
for the cold of which he was complaining, but I found no evidence of any other i1lness.
Mr. Kuykendnll: Did lie examine him for those,
page 166 ~ is the question, if Your Honor please. I move to
strike the answer as not responsive to the question.
Jud!rn l\farsl1all: The motion h:; overruled.
l\fr. · Kuvkencla1l: F.xeeption noted.
Judge Marsl1all: Exception noted.
By ]\fr. Lowell :
·Q. As a pbysican examining· l\fr .. Bailey on the occmdons
that you did for minor ailments, as you say, did you note his
general physical condition?
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. A. Oh, yes.
.
.
Q. Did he appear, on the times when he came under your
professional observation, to be of good or ill health.·
Mr. Kuykendall: I object to that question. If he wants
to establish Mr. Bailey's health, I think he ought to ask him
what examinations he made and what he found as a result of
his examination.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
The Witness: It's very difficult to answer the question in
so far as his general health is concerned, as far as my making an examination. Over this period of time it's hard to
. recall. The only thing I can say is that he certainly didn '.t
impress me as being an ill man or having any chronic ail~
ment.
Mr. Kuykendall: I move to exclude the answer
page 167 } for the reasons heretofore stated.
Judge Mari;,hall: Motion is overruled.
Mr. Kuykendall: Exception.·
Judge Marshall: Exception noted.

By Mr. Lowell:
Q. Did you at any time during the course of your treatment examine him for any ill health such as examination of
the heart, lung·s., liver T
A. No, sir.
Q. Now, on May 24, 1949, ,,·ere you called to examine the
deceased Y
A. Yes.
Q. Where did you make tl1e examination Y
A. He was brought to the office.
Q. And can you state what condition be was in at the time
you examined him Y
A. He was dead when I saw him. He was in the car.
Q. Did you make your examination while his body was in
the car?
A. Yes.
Q. And you ascertained at tlmt time that he was dead y
A. Yes, sir.
Q. Did you examine hJm. at tlmt .time to not~ bis physical
appearance or to ai:;certam if you c~u]d at that time the cause
of bis death Y
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page 168 }

A. No, other than to-I have to stop and think,
because this was over a year ago, just what occurred. I think at that time I either examined him at Mr.
Enders' or at the hospital where an autopsy was done.
Q. Did you thereupon giYe instructions for an autopsy!
A. Yes, sir.
Q. And did you receive a report of that autopsy examination?
A. Yes, sir.
Q. When did you rereive a report f
A. I can't recall. As soon as the autopsv was done I went
up there, and we discussed the autopsy with the pathologist.
I can't recall anything about receiving the actual report, because I was interested in finding out immediately at the time
what was the cause of death.
Q. Did you thereafter issue a death certificate so as to permit the burial!
A. Yes, sir.
Q. Did you sig'll iU
A. Yes, sir.
·
Q. I show you a certified copy of tl1e certificate of death
issued on May 24, J949, and ask if that is a t.rue certified copy
of the certificate you isHned.
A. Yes, sir.
Mr. Lowe:11: I offer it in evidence.
Mr..Kuykendall: I object to it.
•Judge Marshnll: · On what g-round Y
l\fr. Kuykendall: T11e doctor is on the stand; if he knows
about it, he can testify. It is a self-serving statement. It's
a certificate. If he knows the cause of death I think the doctor should be asked. That certificate may be predicated on
something somebody else r-mid.
Mr. Lowell: It's n CNtified copy of deatll certificate, a
certified copy of the facts contained tllerein.
tTudge Marslmll: Of the fact that he is dead.
Mr. Lowell: One of the legal requirements is that the cause.
of his death be entailed.
Mr. Kuvkenda11: If this certificate embodfos this witness's cm{se of death, he can testify to it; if not, it's not
proper evidence.
l\fr. Lowell: Mav I ~how the certificate to the court to note
the official statemenfa and tbe official character of the signature to it (Handing) ¥
page 169 ~
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Judge Marshall : Gentlemen of the jury,, just remain in
your jury box, please, the witness remain on the stand.
(vVhereupon, the court -and counsel retired to chambers
-where the following proceedings were had:)
Judge Marshall: I think the statute is 3:imed at a situation
where the cause of the death is something that can be d~fi·nitely ascertained. I think the case cited holds that you cannot accept the certificate as prima facie evidence
page 170 ~ of the producing cause of the death That is to
say, if a man had suffered a blow in the head,
the certificate could be accepted to show that his death resulted fro·m a blow in the head, but if the doctor appended the
statement, ''with an axe", then you'd have to strike out
''axe." You see what I mean? He could not state the force
that caused the death, he can merely state it as a medical fact
that the death was caused by a certain thing apparent on the
body.·
Now, that leads us "to this: Is electrocution a medical term
to define the ca.use of death, such as heart failure or internal
hemorrhage, or is it a producing cause?
· ·Mr. Kuykendall: lt'8 a producing cause. Now, the heart.
failure would be the cause of death, if electricity produces
heart failure or produces ~clerosis of the liver.
Judge Marshall: I think that is a distinction. I have made
up my mind. The objection it; sustained.
Mr. Lowell: _Exception, if Your Honor please.
· May we ask that the certificate be marked for identification?·
Judge Marshall: As Plaintiff's Exhibit No . 4.
(The document above referr.ecl fo ,,ias marked for identification as Plaintiff's Exhibit No. 4.)
(Whereupon, the court and counsel retur11ed to the courtroom.)
Bv Mr. Lowell :
..
.
Q. Doctor, after you viewed the body of the depage 171 ~ ceased-and you ha-ve alr()ady stated that you
·
notified or instrncted Dr. Murphy to make an au·topsy and report to you-did you do anytlling- else to inve~tigate the case or to ascertain the cause of death 1
A. Yes., sir.
·
·
·
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Q. Will you please state to the court and jury what you
·
did and elaborate it in your own way Y
.A. Well, I went out to where it had occurred-Mr. Kuykendall: I object to the doctor testifying to anything other than from a medical standpoint.
Judge Marshall: What is the purpose of this?
Mr. Lowell: He made an investigation.
Judge.Marshall: "\Vhat are you seeking to show, something
·that he found out there 1
Mr. Lowell: Yes, sir.
Judge Marshall: Not from the examination of the deceased¥
Mr. Lowell: Fr<?m his view of the location, from the statements that were made.
Judge Marshall: Oh, no, no. Objection sustained.
· Mr. Lowell: Exception, if Your Honor please.
Judge Marshall: Exception noted.
By Mr. Lowell:
Q. Did you go to the scene of the accident¥
.A. Yes, sir.
Q. \Vho went with you?
page 172 ~ A. I don't believe atl)rone went out there with
me.
Q. Can you recall the names of any who did-any officials
-go with you Y
A. I notified the sheriff. I can't recall whether he went
with me or not.
Q. Were there any representatives of the Northern Virginia Power Company that went along·?
.A. Yes, I think Mr. Brubaker was here, I believe it was.
It was one of them, I don't know ,vhic11 one it was.
Q. Do you know what office he held there!
Mr. Kuykendall: I object to this examination. I don't
see tlie purpose of it. I don't understand the materiality.
Judge Marshall: vYhat is th~ relevancy?
Mr. Lowell: The relevanc•y is that lie went to the scene of
the accident with various officials, including an official of the
defendant, was shown the scene. was sl10wn the ladder, made
an examination of the ladder. observed the electric wire and
all of the surrounding- eircnrristancc::iA. T-hat was part of the
objective examination lie mad~ that led to aJudge Marshall: ·wait a mmute, don't say it. Objection
sustained.
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Mr. Lowell: I respectfully except.
Judge Marshall : Exception noted.
.
Mr. Lowell: May he identify for the record the individual
that went out there representing the Northern
page 173 }- Virginia Power Company Y
Judge Marshall: I think he has.
Mr. Lowell: I think he started to sav Mr. Brubaker or
someone else.
"
Mr. Kuykendall: He said he didn't know.
Judge Marshall: You can ask him who went out.

By Mr. Lowell:
Q. Who went out tl1ere as representative of the defendant~
the Power Company,
A. I believe it was Mr. Brubaker.
Q. Did you talk to Mr. Brubaker about it f
Mr. Kuvkendall: i object to that.
Judge 1\Iarshall: Objection sustained.

Bv Mr. Lowell:
·Q. Did anyone show you the ladder tl1at Mr. Bailey was
carry.ing at the timeMr. Kuykendall: I obejct to tlrnt. It's immaterial and irrelevant. What difference does it make what this witness
saw, if Your Honor please?
.Judge Marshall: I tllink he ran say he saw a ladder there,
but don't let ·him ~av someone showed him the ladder.
Mr. Lowell: If the defendant's representative showed him
the ladderJudge Marshall: Objection is sustained.
Mr. Lowell: May I note an exception T
page 174 }- tTudge Mar~hall: Excevtion noted.
Bv Mr. Lowell:
·Q. Did you see a lad ii er out there?
A. Yes.
Mr. Kuykendall: I object to that. Suppose he did see a
ladder. I don't think tlmt's material and proper.
Judge Marshall: I tl1ink you haven't sufficiently shown
that he went the right place.

"
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By Mr. Lowell: ·
Q. Will you describe the place that you visited Y
A. It was on the lane going between the Byrd property,
I think it was Orchard No. 1, if I am correct, and just off the
edge of the highway was the area in which Mr. Bailey was.
found.
Mr. Kuykendall: Now, wait. I ask that this witness state
whether he saw Mr. Bailey there and knows whether he was
found there.
Judge Marshall: Yes, ask him if he saw Mr. Bailey there.
Mr. Lowell: I know that he didn't.
·
Judge Marshall: It's based on hearsay, that's the trouble.
Objection sustained.
Mr. Lowell : If Your Honor ple-ase, if he was taken to the
spot by defendant's representative, I submit that that is part
of the res gestaP..
Judge Marshall: There may is a mistake as to the· spot.
The objection is that you would have to show
page 175 ~ .definitely that it was the spot.
By Mr. Lowell :
Q. Dr. Tappan, was eitller Mr. Robert Wood or Mr ..Neurdenburg in the group that accompanied you to the scene of
the occurrence Y
·
A. They showed me the scene.
Mr. Kuykendall: The scene of what occurrence?
Mr. Lowell: '\Vell, I thought you might object to the word,
·''accident''.
Mr. Kuykendall: You are assuming that be knows where
it was. It is not adrriif~sible.
Mr. Lowell: He just said 1\fr. N eurdenburg- and Mr. Robert Wood were there, and he said the representative of the
defendant was there.
Mr. Kuykendall: Where f
Mr. Lowell: At the scene of the accident.
Mr: Kuykendall: You are asking llim to base a conclusion
on what people told him.
Judge Marshan:· Yon can't· do that, Mr~ Lowell.
You
would have to call Mr. Neurdenburg and Mr. vVood in order
to show that.
·
Mr. Lowen: If Your Honor please, may I ask tllis witnes~
to step off the stand and recall both of those gentlemen for

\
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the sole question of asking each of them whether they took
the coroner to the spot where Mr. Bailey was found T
,.
Mr. Kuykendall: I object to that.
page 176 ~ , Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
:Mr. Lowell: Doctor, please step off.
(Witness temporarily excused.)
Whereupon.,

. WILLIAM: NEURDENBURG

was recalled as a: witness on behalf of the plaintiff, and having been previously duly sworn, was examined and testified
further as follows :

FURTHER DIRECT EXAMINATION.
By Mr. Lowell:
.
Q. Mr. Neurdenburg, were you in a group which included .
Dr. Tappan, the coroner, ~and a representative of the Northern Virginia Power Company who visited the orchard on the
morning of May 24, 1949, after Mr. Bailey's death Y
A. Yes, sir.
.
Q. Do you know of your o,vn know ledge the spot or th~
place in the orchard whP.re 1\fr. Bailey met with this accident?
A. Yes, sir.
' Q. Did you point out that spot to Dr. Tappan?
A. I don't recal1.
Q. Do· you recall wl1ether you pointed out tllat spot to the
representative of the Northern Virginia Power Company at
that time?
·
page 177

~

1\fr. Ku~1'kendall: T object to tliat. That hasn't
anytlling to do with laying a foundation for Dr.

Tappan .
.Tudge Marsliall: Objection sustained.
Mr. Lowell: Exception. if you plea5-e.
•Judge ·Marshall: Exception.
Bv Mr.. Lowell :
_
Q. Who was tl1e repre~entative of thC1 Nortlwrn Virginia
Power Company who was present on that occasion?
.
;
0
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· · Robert Wood. , . ·
Mr.. Kuykendall: I object to that. Not responsive to the
. :
·
purpose for which this witness js put on.
Judge Marshall: No, you called :this witness for a certain
purpose; you must confine it to that. ·The court exercised its
discretion in· your behalf.
:·
Mr. Lowell: No further questions of this witness, and may
I ask Mr. Robert Vv ood to testify on that point Y
Judge Marshall: Have you any question Y
Mr. Kuykendall: No, I have no questions ..
(Witness excused.)
Judge Marshall: Call Mr. Wood, please.
Whereupon,
ROBERT WOOD
was recalled as a witness on behalf of the plaintiff, and having been previously duly sworn, was examined and testified
further as follows :
FURTHER. DIRECT EXAMINATION.
page 17-8

~

By Mr. Lowell:
Q. Mr. Wood, were )Tou present on the morning
'of May 24, 1949., after tl1e death of ·Mr. Bailey when Dr. Tappan, the coroner, and others visited the orchard?
·
A. I was out there, yes, sir, but lwasn't right there where
they was at. I was on back with my ~ang. I was around
there close, but I wasn't ri~·l1t up with them.
· Q. Did you point out to Dr..Tappan the place where· ¥r.
Bailey's body fell?
.
A. I pointed it out to somebody up there. I don't know
if it was Dr. Tappan or not.
.
.
Q. Do you know whet.her a representative of the Northern
Virginia Power Company was present?
Mr. Kuykendall: I obiPct to that.
Judg-e ~Iarsl1a1l: Mr. Kuykendall, we'd have to go thro:ngh
all of this again.
Mr. Kuykendall: If Your Honor please, this whole busi:ness-in the first place, I have indicated to the court that'I
don't know the purpose for asking Dr. Tappan these que~tions.
.
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· Judge Marshall: Of course,! don't know, either.
, i!
Mr. Kuykendall:: And I think we;:are going t.o find_ out that
this is all immaterial and irrelevant. I am objecting to it !01:
that reason. Dr. Tappan certainly can't be permitted to come
here and testify what he found and observed out there aftai: ·
people showed him places.· . Now, I don't .kn:ow
page 179 } the .purpose .of this..'.examination of Dr. Tappan.
.
This witness was put on; the: .stand for the .pur1
pose of showing. tha1f.,Dr. Tapp.an had been pointed out .cer;
tain places and: none·:.other. And I don't .,think. it .matedal
or relevan.t. nor pr.oper to show. that anybody went~ out: ,there
after this thing is alleged to have occurred and that the.y ,were
told this or told· that, or pointed this out or pointed ·that.
Judge Marshall: I agree with you, but I don 7t know what
Mr. Lowell has in mind, and if .a person went to the accident
immediately after. the .happening·~. there may be.-so~ething he
can say. I don't know what he~ has·-in:mind ... Perhaps we had
better discuss this in chambers.
... .. .
.. .
...,
.
. •'
-·· ,;'. ...
(Whereupon, after pr~oper cautioning of the jury, a short
recess was. taken, and the court and couns~l retired to cham:=:
hers where the following. pr.oceedings were had:)

,~'

,,.

Judge Marshall: ·what is it you want to show b~ Dr. T~ppan 7
.
·
.
Mr. Lowell: I desire to show by the testimony of Dr. Taprpan that he visited tl1e ~cene of the accident immediately
after it was reported fo him, that he , 1iewed the· spot on the
ground, or the location of the ground where' M:r. Bailey fell,
that he examined the ladder wl1icb he was carrying at the
time that he fell, that he examined the electric wire overhead
above the spot whereJudge Marshall: Is he going. to testify a.s to how long the
ladder is or describe the ladder~
pag·e 180 ~ Mr. Lowell: I believe he is going to describe
some marks on the ladder near the top which
would be at an approximate. hei~·ht that would indicate-, .,,
.Judge Marshall: You believe? Don't you know.what he:is
,
going to say.
Mr. Lowell: He has told me that he observed the marks on
the ladder. How positive it will be in the lfo:ht of Mr. Kuykendall 's ability to pin it· down to direct evidence, I am not
sure. I think the court may have to pass on the character of,
it although I think it is a matte:r for the jury to determine,
rather than a matter of law. Those· are the observations that

., !t,,.

;/h~.
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he made, which together with every other fact that was ascertained by him, was the basis for the death certificate that he
issued.
· Judge Marshall: I don't think he can tell about that I
think he could tell about the ladder.
Mr. Lowell: He could tell about the ladder, he could tell
about the. wet conditions of the roadway, which was pointed
out to him. He could tell about the wire being directly above
the spot where the body fell with the ladder across it. There
is no conversation that I intend to ask him about. There is
no doubt in my mind that he was led to the right spot. They
were all around there.
Judge Marshall: Who was it that pointed it out to him f
You don't seem to know who pointed out the spot to him.
· ·... Mr. Lowell: Well, Mr. Wood actually pointed
page 181} '.out ti!~ spot to him, but he was a subordinate~ and
. . :- _ ·he was taken out to the side. He may have pointed
it ouf to. Mr. Neurdenburg, his superior who was in charge
there. · ~r~ ~eurdenburg was there with the Virginia Fower
Company, with whom he had talked on this other occasion.
The '.coroner was there, the sheriff was there. They all went
to ,the same · spot, they didn't go around the corner, they
viewed the ladder, which was lying in the same spot.
Judge Marshall : The ladder wasn't lying in the same spot.
Mr. Lowell: The ladder bad been moved off the body, but
it hadn't been taken away from the grove.
Judge Marshall: No proof of that. They said it was
moved, but you don't know in what direction it was moved.
:Mr. Lowell: They took it off his head and they took -it off
his body. They had to, in order to remove him, but more par:..
ticularly, the position of the ladder isn't the important thing·.
I am not making any issue about the length of the ladder or
its position. He exam.ined the· ladder. It was ·so designed
that nobody could iniss what ·was t11e top or the bottom, although I might have brought that out in evidence, because
it actually flared, was wider at the bottom, and nobody doubts
where the top was., and there were marks, which I was informed by the doctor he would point out, about two feet from
the top of the ladder.
·
.Judge Marshall: ·what kind of marks f ··
page 182 } Mr. Lowell: Scars, blackened marks that might
bave indicated contact with electric wire, or might
not have. He wasn't thereJudge Marshall: Go out there and talk to the doctor.
l\fr. Lowell: Let me bring him in.
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Judge Marshall: Find out who·pointed it out.
Mr. Kuykendall: I object to that. I object to this method
of· putting this evidence on and in particular the method of
hying· this case. I think it ought to be tried like any other
case, put the. witness on, ask him what he knows about it; if
.you can't get the evidence .in, out it goes, and I think that
ought to be·. the rule of trying this case. vV e had him on, we
take him off ~because he doesn't know, and now we bring the
other witness .bacl~, and aft~r we find out what the case is
about, we will go into the courtroom.,and try to prove it.·
Mr. Lowell.: .~Of course, it isn't quite that way.
Mr. Kuykendall: It is that way, in my opinion.
Mr. Lowell : Y:ou insist on the rule .of not pulling the string
orie inch until we prove the g'l'ound being· travelled over, and
I have to prove it .with something preceding or something
·following.
Judge Marshall: Doesn't the law require that, Mr. Lowell?
I think it does. You disagree?
. Mr.. Lowell: ··Not that partichlarly or meticulously.
Judge Marshall: I believe so.· Let's find out
!page ·183 } f.i·om t)ie doctor right now how this was pointed
out to him.
Whereupon,

DR. FRANK TAPP AN
-was.~alled into chambers, out of the presence of the jury, was
exa'niined · and testified further as follows :
.
~IR~CT E~AMINATION (CONT~NUED).

By Mr. Lowell:
Q. Dr. Tappau, who pointed out to you the spot,wher~ Mr.
Bailey fell.
·

Mr. Kuykendall: I object"·to the quest.ion. This witness
goes ·on the stand for the purpose o·f informing· counsel what
proof he can get, and then we. take him off and go back an<l
get the proof and proYe that.
.
Judg-e Marshall: Y~R. sir, I know. ·
l\f r. Kuykendall: I object fo tl1at. ·
Judge Marshall: I note your excllption.

17Q
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Mr. Kuykendall: Exception noted for the duration.
The Witness: Am I supposed toJudge Marshall: Yes, sir.. .
The Witness: In a period of 18 months that has elapsed
since this occurred, it's difficult to say just which one. I know
-that Mr. Neurdenburg did and I know that Robert Wood did.
·The one that did first I don't know. I think there was a Mrs.
Smallwood, if I remember correctly. I'd have to look at my
notes for that. But certainly those three defpage 184 ~ initely pointed out the spot.
Judge Marshall: Let's shorten this just a little. Will you let me ask some questions T
Mr. Lowell: I'd be very appreciative if you would.
Judge Marshall: Do you know where Senseny Road isY
The Witness: Yes, the old Senseny Road, as we speak of it.
Judge Marshall: Are you familiar with an electric transmission line that runs along the north side of that road Y
The Witness : Yes, sir.
Judge Marshall: Is that the road you are talking about?
The ·witness: Yes, sir, it certainly is.
Judge Marshall: Is the point to which you have reference
on the north side of Sensenv Road?
The Witness: Yes, sir. "
Judge Marshall: Is it oetween the transmission line and
the orchard?
The Witness: It wasn't between, it was right under the
transmission line.
Judge Marshall : Did yon find a ladder lying on the ground
between the transmission line and the orchard·?
·
The ·witness: Yes, sir.
Mr. Lowell: The orchard runs rig-ht up to the transmission line, now., there ii:; no interval-to the road, rather.
Judge Marshall: Yes. ,,rhy didn't you use that tactic instead of the other? Doesn't that establish it with
page 185 ~ reasonable e.ertainty.
Mr. Lowell : I welcome the ._opportunity, if
Your Honor please.
Judge Ma1·shall: l\fr. Kuykendall, I note your hearty objection, but this is so trivial, I think if the doctor saw anything out there. l1e om!'l1t to he able to get it in evidence.
Mr. Kuykendall: Cal) I ask the doctor a question without
waiving my objection?
Judge Marshall : Yes.
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CROSS EXAMINATION.
By Mr. Kuykendall:
Q. What is the distance that Senseny Road traverses between the Berryville-Boyce pike· and Winchester, Virginia?
Do you know that?
A. Do I know theQ. The distance between Winchester, Virginia, and the
Boyce-Berryville turnpike over which the Senseny Road
runs!
A. I think it would be approximately 11 miles.
Q. Now, what part along that road did you see a ladder!
A. Ob, just this side of it in Byrd's Orchard No. 1. I think
it is No. 1. May I look at my notes Y
Mr. Kuykendall: Of course, it could have been anywhere
in the orchard.
Judge Marshall: It would have been a rema:rkable coincidence.
page 186 } Mr. Kuykendall : The point I make, and this
isn't a trivial positionJudge Marshall: You have this : He went out there with
Mr. Neurdenburg and he went ahm with a representative of
the Power Company, and it turned out that there was a ladder lying along the road between the power transmission lines
and the apple tree on Senseny Road. Now, if there were
other ladders along that lil}e, along the road., you could ask
-him that on cross examination. You may carry some doubt
on it. Of course, the jury.would have t(;> believe that was the
right spot.
Mr. Kuykendall: Isn't the bmden on the plaintiff to lindt
this to the right spot Y
Judge Marshall: Oh, yes, but I hold as a matter of law
tlmt there is sufficient evidence from what the witness has
said that the jury could believe from a preponderance of the
evidence that that wa~ the rig-ht spot.
Mr. Kuykendall: May I ask, as long as we are out here
seeking information, what the doctor is going to say after he
finds the spot 7
,Jude:e Marshall: You can f!O ahead and ask him further to
identify tl1e spot, if ther~ is any doubt about it. and· I think
you should confine it to what he found on the ladder.
Mr. Lowell: How about the condition of the ground Y
Judge Marshall: I think he can testify as to that.

172

Supreme Court of Appeals of Virginia.
Dr. Frank 1.' appan.

RE-DIRECT EXAMINATION.
page 187 } By Mr. Lowell: ·
·
· Q. Did you opserve the condition of the ground
at that spot Y
·
A. Yes.
Q. What was the condition!
A. There was water on the ground. It had just been after
a rain, and there was a large area completely covered with
water.
Q. Did yon examine the ladder Y
A. Yes, sir.
Q. Did you note any particular markings on the ladder?
A. Yes, about two feet from the top there was a mark on
the ladder.
· Q. Will you describe that markT
A. It was a dark mark, it would not rub off easily, will
say might have been an inch and a half; two inches long, such
as your finger ~ight be on the ladder. There was more than
one; .there. were two or three marks.
.
Q. Could yon tell from your examination of that mark, or
those marks., what caused them? ·
A. No, sir.
Q. Were they marks, from .your ki1owledge, that might l1ave
been caused by a current of electricity?

r

·Mr. Kuykendall: I object to that.
.
Judge :Marshall: Yes, lle Jmsn 't qualified himpage 188 ~ self. I don't think lie could aiiswe1· that.
1\fr. Lowell: That's all I would ask the witness.
Judge Marshall: I tllink that is admissible. You will Jiave
to offer this evidence in open court.
·
(Whereupon, the court and counsel and witnesR returned to
the courtroom, where t~e foJlowing proceedings were had:)
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Whereupon,

DR. FRANK TAPPAN
·was recalled as a witness on behalf C?f the plaintiff, and having been previously duly sworn, was examined and testified
further as follows :
DIRECT EXAMINATION (CONTINUED).
By Mr. Lowell:
Q. Doctor, was it part of your official duty as coroner to
visit the scene of the accident if that would aid you in determining the ca use of death?
A. Yes. .
Q. And was it for that purpose that you made a visit 0~1
the morning of May 24, 1949, to the place 7
· A. Yes, sir.
Q. Where was this place located?
. A. It was on the old Sensenv Road on the north side in
the Byrd Orchard No. 1 about quarter of" a mile from the
Boyce and Millwood and Berryville pike.
.
Q. Did you see any electric power transmission
.page 189· ~ lines on that road,.
A. Yes, sit\ on the north side of the road.
Q. ·where were they located with reference to the spot that
you visited?
·
A. The spot was directly under the high-tension line.
Q. Aud where ~va~ the orchard with reference to that spot?
A. It was in the orcl1ard. The road goes through the orchard.
Q. Did you observe the condition of the ground at that
place?
·
· A. Yes,· sir:· · ··
Q. vVhat was the condition' .
A. There had been a rain~ and water was standing on the
g1·ound under the line and in all th(\ low areas around there .
.Q: Did you see ..a lndder on "the ~rronnd?
·
·
A. Yes.
Q. Did you examine it 1
A. Yes, sir.
·
Q. Did you find any particular things on that ladder, any
particular markings?
· · ·
. A. -Yes, ·there were two ·or three markingi;; abo11t two feet
from the end-tlmt is, tl1e narrow end that would·be upright.
' Q. And will you dei;;cribe w11af tlio~e markings were 1

a

C
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A. They were dark, I would say probably an ineh and a
half long, about as wide as your finger mig·ht be.
page 190} Q. Could you tell from your examination of
those marks what might have caused them?
A. No, sir.
Q. What else did you do to ascertain the cause of the death
of Jesse J. Bailey?
Mr. Kuykendall: I object to that question.
Judge Marshall: Objection sustained.
By Mr. Lowell:
Q. Did. you study the report that you received from the
pathologist, Dr. Murphy, who performed the autopsy?
A. Yes.
Q. And did you study any other of the conditions regarding the deceased which you ~xamined and observed Y
. A. May I ask if you mean in so far as the body itself is
·concerned?
Q. Yes;
: A. Yes.
Q. Did you learn of any conditions which in your opinion
were competent producing cause of Mr. Bailey's death Y
·'

Mr. Kuykendall: I object to the question.
Judge Marshall: On what ground Y
· Mr. Kuykendall: In the first place, he predicates it on a
report, as I understand, that Dr. Murphy made.
Judge Marshall: Objection sustained.
Bv Mr. Lowell:
·Q. From all of tl1e facts and circumstances that
you ai::;certained in your investigation; from the
medical report that yon received and from your objective examination of Mr. Bailev, did vou find anv condition which
in your opinion was a competent producing cause of his death?
page 191 }

Mr. Kuykendall: I object to that.
,Judge Marshall : On what· ground?
Mr. Kuykendall: He says, ·' from the report you received
and all t]1e condition~ and circumstances you investigated.''
Judge Marshall: Yes, you couldn't do it that way. Objection sustained.
Mr. Lowell : May I ask the witnes a hypothetical question?
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Bv Mr. Lowell:
..Q. Dr. Tappan, I am going to read something to you that
unfortunately consists of two and a half pages, and I will ask
you to listen to. all of the facts that I am assuming and then
tell meMr. Kuykendall: Now, before this is read, if Your Honor
please., I want to insist that it conform with the proof in this
case.
Judge M~rshall: Wouldn't it be quicker if you let Mr.
Kuykendall see it before you read it?
Mr. Lowell: I will be very glad to hand the court ~ .copy ·
and furnish counsel with a copv before I read it (Handing).
Mr. Kuykendall·· I object to the question.
-page 192 } Judge Marshall: I will have to hear you in
chambers, g,mtlcmen. Gentlemen of the jury, please
remain in your box, the witness remain on th'e .stand.
(Whereupon, the eourt and counsel retired to chambers,
where the following proceedings were bad:)
Mr. Kuykendall: I am in the position, if Your Honor
please, where I may have to abandon caution as far as this
jury is concerned in order; to have this case proceed without
standing out here and wQrkhig- out a question that will be
satisfactory. I don't w~.nt to be in that position. I want to
be in a position of objecting to the question and having the
court rule on it. I have g·otten to the point in this case where
I feel that it is going to prejudice my cli~t to continu~ to sit
down in a haphazard fashion and point out things that haven't
been established in this case. I want to make my objection
in open court and have the court rule on it. I expect to come
to that position. I am afraid we will sit here and it will be
an effort to draft a question, which sl1ouldn 't be done.
Judge Marshall: I promise you that I won't do that. Will
you note your objection out here? This is of sufficient importance, I think, Mr. Kuykendall. I disagreed with you in
the other in·stance, but I promise you I will not draft a.hypothetical question which I consider to be proper. I will offer
no suggestion.
Mr. Kuykendall· The question contains many
page 193 } recitations that have not been established in evi. dence. First, there is no proof' of his height, no
proof of his weight.
1
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Mr. Lowell: I had intended to offer a Social Security card
about that, and if necessary I intended to ask the doctor about
it. I omitted to., and I will strike that out.
Mr. Kuykendall: There is no evidence of the weight of the
ladder.
Mr. Lowell: Mr. Robert Wood testified as to that.
Mr. Kuykendall: I take issue with that. I say there isn't
any.
Judge Marshall: Yes, he did.
Mr. Kuykendall: It's immaterial that he may have carried the ladder from tree to tree in. an upright position. No
· showing as to how he carried it when he walked away. from
the orchard.
··
. Mr. Lowell! ,If we have the fact that he was carrying it
in an upright position when he reached that spot, that's sufficient. I will rephrase it. I will meet your obje"ction every
.
place I can,. Mr. Kuykendall.
Mr. Kuykendall: There is no pr·oof how he was carrying
the ladder when this was alleged to have happened. I take
the view there isn't. I am objecting to the question on that
ground.
· Judge Marshall: That objection is overruled.
Mr. Kuykendall: Exception noted as to that.
There is no proof of electric wires.
page 194 ~ :M.r. Lowell: Your answer admits that.
Mr. Kuykendall: I am making my objection
·· · ···
· ~
on the ground of your evidence.
Mr. Lowell: The answer admits that. There is no proof
and no issue.·
·
Mr Kuykendall: We don't admit tliat. We will come to
that at the proper time.
Judge Marshall: · That objection is overruled.
Mr. Kuykendall: Exce.ption noted.
tludge Marslmll: F.xception noted.
Mr. Kuykendall: There is no proof what current t.he lines
that they speak of carried or that they carried any current
at all.
·
1\fr. Lowell: Again, yon admit that.
·· Mr. Kuykendall: (Reading) ,a * • assuming, fm:tller, ·
that when the decedent reached such spot below such electric
·wire * * •" They don't fix the Rpot, they don't sny where be.low the wire, they don't say wlmt wire. "• * • whicJ1 was ·at
a heiglit ·of ·24· feet ahove the surface of t]1e ground at such
spot • • .,, There is no proof of tbat.
· ·
·
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· Mr.- Lewell: Then we will take that out, providing you
don't take ·out something _else· that would indicate that the
wire had something to do ~vith it.
· l\fr. Kuykendall: (Reading) ." • • * carrying such ladder
in an upright and vertical position with the lower end of such
i,
ladder above artd off tl1e ground • • • .'' Where,
··page 195 ~ it doesu 't say, ~hen, it doesn't say. That's objec. · tionable.
Mr. Lowell: The time is when he was in the fall.
Mr. Kuykendall: (Reading) ''*••was seen to touch said
high-voltage electric wire * * • '' There is no evidence of that.
Mr. Lowell: May we change that to correspond with the
words of Mrs-. McDonald's answer.
~
Judge )farshall: '' • • ~ was seen to be right up into the
electric wires • * ., ' '
:Mr. Kuykendall: I object to "electric".
Judge Marshall.: Objection overruled.
Mr. Kuvkendall: Doesn't sav what electric wires.
~Judge ~I\{arshalf: I think ·that"'s enouµ:h.
~ Mr. Kuykendall: There is no proof that his feet extended
into the. pool of ~ater. .
··
·
·
Judge Marshall: Do you object to that? .
~fr. Kuykendall: Yes.
·
~uqge Marshall: On what gr~und?
~fr. Kuykendall: Isn't any proof where l1e was standing.
Judge_ Marshall: They say where his body was.
1\fr. Kuykendall: Thnt doesn't have anytllin~ to do with it.
· Judge .Marshall: I d~n 't know. whether it has anything to
· do.with it; but it wasn't objected. to.
Mr. Kuykendal,l: It's obj_ecte~ to in a l1ypothetical questioa
·
·
~
Judge M~rsball: I( may bav6 something to do with the
conductivitv.
:
page 196 } l\Ir. Kuyliendall: Tllat 's after he was down on
the ground .
.•Judg-e l\tI~rshall: ·1 think i.t d~es .. Objection overruled.
Mr. Kuykenda 11: '' * • • had not hee11 ill on the morning in
question • • • '' No proof ·~s to wJrntl1er l1e wm;;.
·
Judge Marshall: T think ~o. .1''ait a Recond, better make
it '' seriously ill.'' Do yo:u ·.object to making it "seriously
ill''!
r
Mr. Lowell: No.
Mr. Kuykendall: (Reading)'"·•. o1 ... nor liad· mad~ anv complaints of illness to his wife*""«=,, No proof upon which that
statement can be based.
·

··,.
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Judge Marshall : I don't know what '' a long time'' means.
Mr. Low-en: I think when I questioned her I said three
years.
Judge Marshall: I think you did. ''*••about three years
prior thereto • • ,. ''
, Mr. Kuykendall: That's an improper statement contained
-in a hypothetical question ·of this character, because it has
no significance and couldn't be properly considered.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception nbt.ed.
J"udge Marsh.ail~ Exception noted.
.Mr. Kuykendall: (Reading) ''and was apparently in good
health and attending to his usual work in such orchard dur.ing the period from 7 :00 -a. m. to the time when he fell as
aforesaid • * * '' There is no proof ,as to what his
page 197 ~ condition was f-rom the time of 7 :00 a. m.
.
Judge 1\for.shall: Objec.tion is overruled; exception noted.
Mr. Kuykendall: I also object to it on the ground that you
·can't make the statement that he was "apparently'', you have
got to say that he was in good health.
Mr. Lowell: Appa·reutly to tJ1e people who saw him.
Mr. Kuykendall: A hypotl1etieal ·ques.tion must be based
on actual fact., not what people may think or observe.
Judge Marshall: Ohjeetion o,~()r;ruled; ex-ception noted.
Mr. Kuykendaill: {Readiil1l·A') ''* * * a few moments after
he was seen to fall he moved hi'EI .arms and legs in a jerky and
waving manner and g-roaned but did not speak or .ap_p;0ar
conscious • • • '' There is no Rta.tement as -to whether he
a:p.peared conscious or unconscious.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
(Reading) "* * "" and tlmt his face mO'Itle-nts thereafter
turned black • * • '' Don"t know what tJ1ey mean by ''moments''.
·
Judge Marshall : Obj~ction o,.,.e.rr,uJed ; .exc.eption noted.
Mr. Kuy')re'ndall: (Rea.w~·I?) · "* "" • and his breathing
stopped shortly thereafter .and no further movements of his
bedv were seen or sounds from llim were beard••.,, That's
an indefinite statement ni:; -to time. Time mav be a .considerable element in determining what tbe man died of-lapse :of
time. .
.
J udg.e M.ar.shaU: Objection overruled; ,exception noted.

Nort4emVa. Power Co.,·v:,S. V. Bailey, Adm'x &c.

179

Dr.. F'ra1tk Tappam,.
Mr. Kuykendall.: (Beading) "~••and while
being remov.,ed in an automobile from the place
where he fell to Berryville for examination he in<licated no signs :of lifo -and when examined by Dr. Iden w.as .
pronounced dead on arrival • • it-'' I don't recall that.
Mr. Lowell: Mr. '\Vood testified, and it wasn't objected to,
that Dr. Iden told him that he was dead and to take him to
Dr. Tappan.
.
.
Mr. Kuylrendall: As I irecaJI, their.e was no evidence.
Judg.e Marshall: G1e.t the testimony.
page 198

~

(Whereupon, a portion of Mr. ·wood1s testimony was r,ea.d
.back by the reporter, including the following:)

"By Mr. Lowell:
'_'Q. 'What did Dr. Id~n do in you-r presence!
'' A. He told me he was de.ad.
"Mr. Kuykendall: I don't think that's proper~ as to what
Dr. Iden :said.
''Judge Marshall: H,e asked what he did, not what he
said.
uMr. Kuyk'enda11: Oh, I be.g your pardon."
~Judge Marshall: But il\f r. Knyke:ndall objected, and the
objection should have been sustained, .and the testimony
should have been stricken fr.om the r.ec.ord. So it is an obvi. ous misunder.standing on the part of counsel and the court.
Apparently Mr. Kuykendall didn't understand the ariiswer to
. the q1i1estion~
Mr. Lucas : He didn '.t make a formal objection.
Mr. Lowell : I don ~t intend to be captious about
pag.e 199 ~ that, if the oourt ,didn't rule.
Judge Mar-shall: If Mr. Kuykendall insists on
it, I will strike the answer from the record. I thought Mr.
Kuykendall was o.bjecting to the question; apparently be
meant the answer.
Mr. Lucas: I didn-'t think he made an objection. It didn't
sound .like it.
Judge Marshall: Yes, he did. He was apparently objecting to the ans:wer, and I thou~11t l1e w.as objecting to the question, because I probably didn '.t catch the answer, is the only
wav I can explain it.
Mr. Loweli: May I suggest we ·cut out the phrase., "and

,~ I
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when examined by Dr. Iden was pronounced dead on arrival."
Judge Marshall: .All right, strike that out.
·
Mr. Kuykendall: (Reading) ''***and assuming further
the facts you found upon your examination of the decedent ·
at such time and the facts found by Dr. Georg·e H. Murphy
from an autopsy report performed by him on May 24th, 1949,
the facts of which were communicated to you, by Dr.· Murphy
and you read the autopsy thereon made ·by Dr. Murphy, a
copy of which was furnished to you for yo~r official action as
Coroner of Clarke County;· Virginia, ancl the original of whicll
.was filed with the Department of Health, Richmond, Virginia,
and assuming from the facts observed by you in viewing the
place where. the~ deceased fell and the ladder which be was
carr:ying at such time • • •" I object to all that.
page 200 ~ Re hasn't testified as to what facts he found when
·he examined that autopsy repprt.
Judge Marshall: I agree with that; that should be stricken.
Mr. Kuykendall: ....t\..nd the facts found by Dr. Murphy are
certainly not proper.
.
Mr. Lowell: He certainly bases l1is opipion on 'facts reported to him on the doctor's report.
Judge Marshall: I don't think so. He'd hav.e to say what
those facts are in the hypothetical question, I think. You
have got to contain the faets in the stateme:µt, gentlemen, I
will rule that way, and let's not misunderstand ourselves.
·
Mr. Lowell : Exception.
.Judge Marshall: Note your exception. ·.
Mr. Lowell: May I suggest language, then, appropriate to
that, "and assuming that in viewing the place where the deceased fell y9u examined a ladder which had two markings
about tw.o feet from the top and the g-ronnd. was wet around
the 'area and the electric wire was overhead," I state tlrnt
merely as a summary of the last· testim01:iy tlmt he gave in
lieu of that '' assuming from the fact~ observed .by ypu • • *."
May I have the court's ruling- on tbaU .
_
Judge Marshall: I am waiting to notice whether or nof ·he
objects. I d<;m 't. object to the stat<>ment ..
Mr. Kuykendall: I think w~ should go into court and he
propou~ded his question µnq then I will make my objections.
Judge l\farshrll: No., I am a~ainst you on t]1at.
page 201 ~ Let him offer ,v1mt the question is going to l)c.
-I am seeking to move the case along as fast as
· we can.
· :M:r. Kuykendall: I'want to make my objection clear in the
record that I object to counsel, out of the presence of the
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Dr. Frank Tappan.
jury, stating and then re-stating facts in a question and asking the court whether he would permit those facts to go in
.the question. I insist that the questions must be asked of
the witness in the presence of the jury, and due and proper
objections will be made, and the court should then rule upon
them.
. Judge Marshall: Objection is ov~rruled.
. Mr. Kuykendall: Exception noted.
. Yes, sir, I object to that statement, if Your Honor please~
In the first place, Dr. Tappan said he didn't know what those
-black marks meant.
Judge Marshall: The objection is sustained.
l Mr. Lowell:
I respectfully note an exception to Your
Honor's last ruling.
l :Judge Marshall: Exception noted.
!,··Mr. Kuykendall: (Reading) "* 8 * also assuming the
, £acts ascertained by you in your previous professional medical attendance and treatment of the decedent extending over
a period of·_ upwards of three years before May 24th, 1949,
·testimony of all of which you have given as a witness this
day before tbe court on the trial· of this action * * * '' I object to that. The question inust contain the state.
page 202 ~ ments.
Judge Marshall: ·what is your objection.
.
· Mr. Kuykendall: l\Iy objection is that it doesn't state the '
.facts. ·
~ (.rJudg·e Marshall: Objection is sustained. Exception noted.
Mr. Ku:ykendall: (Reading·) "«· * * and assuming all such
,facts and circumstances * * • '' which I object to.
· Judge Marshall: That ought to go out because that has no
moo~~
·
·
. 1\fr. Kuyke·ndall: (Reading) "*' * • can you state with
:reasonable certainty • * *" I object to that. He either knows
or he doesn't know.
·
·
· -Judge Marshall: Strike out "state with reasonable certainty:''
Mr. Kuyl~endall: (Reacling) "* •J!c • whetl1er ·.ot'· not the
discharge of 2,300 voltR of electricity from said ·high-voltage
electric wire throu~h the metal ladder which the decedent wa~
then ca"rrying and into and through the body of tl1e decedent
to the g-round beneath wl1ich he was standing- at th.e time wheII
sucl1 ladder came in contact with such electric wire was a competent producinp: caus:e of the death of the decedent T'' I ob:ject to all of _that' sta,,foment for these· sevei·al reasom;: One.
there is no proof that a metal ladder carried: by this decedent

1s2.
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hefore his death Mme hi contact with an electrically eharg~d
wire owned by the defendant There ig ho prop£ that the
wire; if it did toueh a wire, contained 2t3QO volts o( electricity.
There is no proof that 2;300 volts of ~Ie~tfieity
page 208 ~ went through t)1is itl_an 's body, or could go tliro~1gh
this man's body. There is no proof that the ladder in question is of tt cllara~t_er t:qat will conduct ele~tricity.
The_re is no prpof that that electricity in fact went th1~thigh
his body_::;any kirtd of vdltage of electricity went_ through his
body. Ther~ is no proof i:h tbiE3 _r~~ord regarding the techhical
aspects of electricity and of electric current imde,r the circum~tances existing in this case bt relation to its effect upoil
the human body and from which this witness may l:i:xpf~ss
an opinion. Also., there is no pr9.of in this e.ase that Dr~ Tappan is a man experienced hi the field of elecfrical ctirN~rtt and
its effect upon the human body to express art dpinion. He
hasn't beeh qualified as art expert to testify in that matter.
A:hd the facts that the court has perrttitted to be cthit~iµed in
this hypothetical statement iire itts11ffici~nt upon whitili this
witn~ss can form and exp1·ess an opinion ag to whet11~r or
not this man died from an E!lectric current or an electric
shock.
The most serious one, I think~ is that there is n·o 13\rid~rt~e
in this case that thi~ mart cairn~ hi contact Witli an electrically
charged wire tlwned by the dEifertdaht; and the jtify has. g·ot a_
right to assume that even if l1e came in contact wit_!} th~ wire
they have no rig11t to as~tune tl1at it was el~etric~Ily_-chatg·ed
with 2,800 volts.
Mr. Lo\\reH: I believ~ tlie h~ pot11et{t:ai qttei;;tion
page 204 ~ contains ~nou.2·h assutrtptions which Your Honor
has permitted to Rta~cl on the 'f?a~is of the rec9rd .
to enable the witness to say wllet11er or ;not he can express an
opinion of reason a hle cei·ta inty precisely' ih me la:ngltage as
is set forth on that third paire.
· ·
If he indicates tli!lt he ran express an opinion with reasonable certainty as to whether it is a competent producing eause
of death under tho~e circumstartt>es, then I would ask him
further, assuming: all of the fOiClttoh1u- facts, ti1e next question
he rriust then apply tn the de.ced<int himself.
·
Now; the first qm~stion. I can't ~M any Pt?s~ible objection
that can be properly macltl to that, as to wl1ether or ritlt a
discharge of 2,300 volts of electricity under the cil'cumstances
mentioned can bt:1 a competent producing- ca11se of death .
•Judg-e :Marshall: The objection is sustained.
Mr. Lowell: Respe~tfully except.
1
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Dr. Frank Ta,t,pan.
Judge Marshall_: E~ception noted~
.
.
Mr. Lowell: The:n I withdraw. the other question, exc'ept
just for the purpose of the ree.ord I re-state tJ}e hfpothetical
question, -and in place of the first querr,-and it appears on
the first page:-"can you_ express an opinion with reason~ble
certainty whether or not", and so forth, I sub$tithte 4-1 that
question, '' assuming all of the f oregoirtg facts and circumstances, can you state with reasonable c~rtaintf what in your
opinion was the cause of the decedent's death~'' I ask the
court to permit me to state that question in its entiretf to the
witness.
page 205 r J 1tdge Marshall : y OU will I1ave to propound
the question to the .witrie~s. I ruled that this objec~ive questio_h is _improper. N.01v.; any ot4er questions you
desire to ask the witness you will have to ask ;him on the witness stand~ Jf you havij aiiy _otijer hypothetical que_stions prepared in writing· that you desire to submit, I will _consider
them.
I\fr. Lowell: ~l.\Iay I ask the court to rulei 1n order to avoid
any prejudice before the jury for· eitµer side, on the~ ~ypothetical question as it now stands, on the assump_tion oi facts
to be applied to the question, '' assuming all of the fofegoing
facts and circumstances, can you state with reasonabl~ certainty what, in your opinion, was the cause of the decedent's
death?''
Judge Marshall: Is there _any objection to that, Mt. I{uykendall Y
~fr. KuykendaH: Yes, sir.
Judge Marshall: Objectjon sustained.
Mr. Lowell: I respect.fully except
Judge Marshall: ~xception noted.
('Vhereupon; at )2 :}O o'clock, p. m.t court was adjourned,
to reconvene at 1 :00 o'clock, p. m., of the same day.)
page 206

~

AFTERNOON SESSION.

Whereupon,
DR. FR.ANK TAPPAN
the witness on the stand at the time of adjournment~ resumed
the stand.

Mr. Lowen: If it please the court, may I renew for the
record plaintiff's e~ception to Your Honor's ruling with re-
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spect to the questions oil all of the grounds heretofore stated
in the argument in chambers t
·
·
..
There -will be no further questioning of the witness;
.
.
· ·
Mr. Kuykendall: I have no questions.
Judge Marshall: Do you gentlemen _agree that the doctor
can be excused Y ·
Mr. Lowell: We do.
···:
Mr. Kuykendall: I do.
.
Judge Marshall: T~e.witness is excused from further attendance upon the court. ·,.
(Witness excused.)
Mr. Lowell: The plaintiff will rest.
Mr. Kuykendall : If Your Honor pleas·e, I desire to be
·beard on a motion.
· ·Mr. Lowell: ' May I interrupt¥ For the purpose of the
r·ecord, may I ask that the question as already passed on by
the court be marke4 fo1: identification and made part of t~e
record!
page 207 ~ Judge Marshall: I have already done th8;t by
initialing it. My initials are on each page.
i
Mr. Lowell: I_ didn't know if that would be automatically
··
·
marked.
Judge Marshall: Do you ag:ree that this question shall be
made a part of .the recoi:d 1
,
· Mr. Kuykendall: Yes, I MlVe no objection.

1. '

"'·· ·( The document ab~vc. refere rd to was marked for iqentification as Plaintiff's Exhibit No. 5.)
·
Judg·e Marshall: Is th(~re anytl1ing further,· gentiemert;?
Mr. Lowell: Nothing further for the plaintiff.
. .,
Judge Marshall: Gentlemen of the jury, there will be a
short recess.
·
(Whereupon, after proper cautioning of the jury, a recess
was taken, and the court and coum~eI retired to chambers
where tbe following- proccP.dings were lmd:)
·
·
Mr. Kuykenda11: Now, if Your Honor please~ defendant,
·at this juncture in tl1e case moves to strike t!1e plaintiff's evidence on tbe ground that it is legally insufficient to establis11
negligence on the part ~f the defendant as charged in the motion for judgment and.that if imch negligence has been shown,
it has not been established as t.he sole proximate cause of th~
death of Jesse J. Bailey, and third, that the evidence as ad-
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lluced by the plaintiff, if negligence has been shown on the
part of the ,defendant, in that evidence it equ~lly
page 208 ~ shows that the deceased., Mr. Bailey, was guilty
of negligence as a mater of law and that his neg.,ligence was at least a contributing proximate cause.
Now, in order that I may fully state my position in this
.matter, I direct the court's attention to the motion for judgment. If I may be permitted to read it, I think it will save
time.
, (~ereupon, the notice of motion for judgment was read.)
Now, grounds of defense were filed, and this makes the issu~
·
I
!.

(Whereupo11, the answer was read.)

Now, the evidence "in this case fails to establish negligence
,on the part of the defendant power company in the particulars charged in the motion for judgment. They charge that
·the line was erected and maintained at a height that consti.tuted a hazard, that it was a dangerous instrumentality as
'constructed, maintain<?cl and operated and that the power
-company knew or s11ould have known of the existence of certain conditions that made it a hazardous one. There is no
evidence as to the height of this line. . There is no evidence
,that it is at a height that constitutes a hazard to people along
that road or to peo'ple in an orchard. It would be impossible,
,I ·ta:ke"it, for a jury to go out and say: "Well, we find that this
.lineds .maintained ·an'd was maintained at a height that con:stituted· a hazard," when they don't know the height.
· · : There is no evidence in this case that the line
·page 209 ~ at a particular time on the day that it is charged
that this man came in contact with it had electricity· in it at all.· Not a bit of evidence of it.· As far as we
-may ·assume, and you have to ai.:;sume in the absence of proof,
-there was no current in it. Pow(•r companies frequently turn
.the current off of their distribution lines, and so f~r as this
·record shows, there is no evidence that there was any current
in the line. To be sure, it is· a 2:300-volt line, but whether
there was current in the line at the time, or how much current, as far as this record discloses, isn't shown.
It is not shown that at the particular point that this man
is alleged to have come in contact with the wire it was at a
height that was either unlawful or neidigent in so far as that
man was concerned. Ther<? is no evidence in this regard that
Mr. Bailey came in contact with that wire. Now, that is an
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important feature in this case, ·as well as the others that I
have mentioned. It is charged specifically in the motion for
judgment that this man's ladder came in contact with a 2,300volt electric wire owned by this defendant company and that
caused his death. There was an effort, as Your Honor recalls,
to elicit proof of that fact from Mrs. :McDonald. She finally
stated that when she saw the ladder and when this man was
falling it was up in the wires, to use her expression. I think
it was perfectly apparent to counsel for plaintiff
page 210 ~ that that didn't suffice, because the very next question was, "Did you see that ladder touch any of
the wires?" And she was not permitted to answer it, and
there is no proof that it did touch tl1e wires.
Now, if the jury goes out and says., "vVe find that this man
was electrocuted," it is pure speculation and conjecture on
the part of that jury. This ladder may have been up in the
wires and never have touched it. It may have been up in the
wires ·and this man died from a lieart attack and then it
touched the wire. It is not in the record, but I think it is
rig·ht that one of those wires is a dead wire. It's a ground
wire, and if it had touch~d it, it wouldn't have killed him 9r
even sllocked him. There is no proof whether the dead wire
was the one whioh was in the middle or whether it touched
any wire, and if this jury go out and find this man was electrocuted, they have 1-rot to say, "'Vell, it was in the wires."
They have got to af-=sume from thnt that it touched it, and you
can't assume that that occurred, even if it be shown that the
wire was negligently maintaim>d.
Another factor in thi~ case is that t11ere was no proof of the
cause of death. They brought the pathologist here who examined this man, and they put him on the stand, and he said
he would not say and was nm1ble to i;:av what was the cause of
death. There is no proof that this ·ladder was burned or that
this man's hanclR or any part of his body were
page 211 ~ burned by electricity. There is no proof in this
record as to what effect electric currents of that
voltage would have upon a human· body under circumstances
existing and established thus far in the case. There is nothing from which a Jay juror can ~o out and s~y tlmt there has
been a preponderance of evidence sl1owin~ that this man came
in contact with a 2,300-volt e1ectrically charged wire owned
by the defendant compirny. tllat it came in contact with him
through the use of a metal ladder tliat touched that wire. that
he died as a result of that contact.
·
Now, it is a well-known and established ·fact in this jurisdiction that it is pre.snmed tha.t a ·person does the lawful and
·prudent act- in operating his automobile or maintaining his
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business or maintaining his property. That presumption continues and the burden is upon the plaintiff to prove by a preponderance of the evidence that that particular instrumentality alleged to have been negligently maintained was in fact
negligently maintained. And the mere fact that somebody is
injured or killed by coming in contact with an instrumentality
doesn't prove anything.
·
Now:, there is no proof that a ladder of this character and
construction will .conduct electricitv. There has been no
proof that this ladder is of ~uch a construction or is of such
a character that it will condurt electricity in sufficient voltage
or amperage to injure or kill anybody. We are dealing with
a highly technical proposition, that is, electricity
page 212 ~ and its effects, and it seems to me that the burden
is upon the plaintiff to prove that he was carrying
an instrument that easily conducts electricity, that a contact
with a wire of this kind, if they have ever shown contact, uuder the circumstances would have produced electrocution:
Now, there is nothing to show that.
The cause of death--and it is a matter of reiteration in a
sense-has not been shown. Dr. Murphy testified that this
man on the right side of his heart had some sort of a-I have
forgotten the name of it, l1e gave it a name-condition of the
heart that would have produced death, as I recall his testimony. He was unable to say and wouldn't say that that condition or any other condition in this man's body was attributable to electric shock.
Now, if this jury goes out and comes back with a verdict
for the plaintiff, it would be based purely upon the assump-tion that this man was carrying a ladder which had been described as a metal ladder, aluminum and magnesium, the properties of which are not of Emch character that the court can
take judicial knowledge in their relation to conductivity of
electricity. They would have to assume that the wire, if it
came in contact with the ladder, was charged with electricity
of 2,300 volts and tlmt l1e didn't die from other causes which
the doctor's examination shows mi~·]1t have produced it.
I earnestly submit to Your Honor that proceedpage 213 } ing _upon the prm~umption-and it is a binding
presumption in this ca~e-that the power com. pany maintained its property in a lawful and prudent manner, that the court and the jury have the right to expect him
to prove the hefo:ht of the wire. And that is highly essential.
There is no evidence in this case by which this jury can say
with a de~ree of certaint~, as it must be said, that he was
carrying this ladd~r in the position that some of the witnesses said they saw him carrying it at the time it was alleged
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-he came in contact with the wire. .The jury would be left tQ
speculate whether, when he got to that point where he was
-under the line, he may have lifted the ladder up in that·
.fashion (.demonstrating) for some purpose and touched the
.wire, which would have been entirely ouf of keeping with their
claim of a normal way to carry the ladder.
Now, in addition to that it is perfe.ctly apparent from this
evidence that this wire, this electric line, was easily obse·rvable by Mr. Bailey as it was by others. They saw the line.
Mr. Wood, the foreman, testified that when they were carrying these metal ladders around trees and from one tree to the
other that they were ~ccustomed to carry them in an uprigllt
·position, b~c.ause when you lay them down, you don't want to
have to· pick them back up again. You can move them in that
position, but when you go from block to block, as they claim
this man was going, that the customary position to carry this
was in a horizontal position, because it was too heavy and
.. too cumbersome to carry them in: the way Mr.
page 214 ~ Bailey was carrying it. That is their own testi·mony.
I take the position that when a man walks under a lin~
,which has not been shown to have been so low as ·to constitute
negligence, if he was carrying a metal ladder that would conduct electricity, that he did it at his own peril and that the
evidence shows he vrns unmindful of a condition that was perfectly apparent to other people around there.
In addition to that, it is admitted and the evidence shows
he wasn't walking from one tree to another., he had left that
portion of the orchard where the trees were and was headed
toward the highway, away from the trees, and if he was carrying his ladder in a way that it came in contact with a line
owned by the power company, that company could not be held
·. responsible.
Now, I ea;rnestly submit that there is no evidence in this
· case to show that the employer of Mr. Bailey required, as
they charged, that he carry that ladder in an upright position
at all times. Nor does the evidence ·show that it was the custom to carry those ladders in· an uprig·ht position when passing under an electric wire and over rights of way owned by
th~ power company.
The power· company had no right to assume, nor were they
charged with knowledge, and there is no evidence the power
company was chn.rgcd with. knowledge, that any employee
walked under their power Imes with a metal ladder in an
upright position and in a manner that would enpage 215 ~ able tfo~m to come ·in contact with their wires, and
·
they were under no duty to assume that that
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·would be done. And the burden is upon them to prove the
position of this line in such a way that this man would, unoer the circumstances, in all probability, have in the exercise
and performance of his duty, come in contact with that wire,
and until they show that position, until they show that line
-was charged with electricity, until they show the nature of
the ladder and show the fact that the ladder would conduct
electricity or the man would suffer an electric shock, all of
that .is speculative as to what that man died of-what killed
him.
If we have to go into this ca~e ancl introduce evidence, we
are in effect assuming the burden of justifying what the law
normally presumes, that is, that we maintain our property in
a lawful and prudent manner, and we would be. compelled to
supply evidence relating to subjects that haven't been properly covered in this case in our opinion, and I am profoundly
~erious when I say that when you charge that a man walked
into an electric line you have got to prove it was charged
with electricity. There has be ..:in no proof of that, and I don't
think you have a.right to m~i;;nme that it was when it is capable
of proof .. We are not dealing with a situation where proof
cannot be had and you have to rely upon assumption or presumption, and if they ·11ad shown facts from which the jury
could have presumed it WRR charged with electricity, such as
a burned place on the ladder, or seering of th~
page 216 ~ hands, or other (.lVidence of electrical shock in the
body of this man, then the court may say the jury
would have been justified in assuming it did, because they
say electricity does produce those results. But you can't assurhe that the 1intd1ad electricitv in it, beeause there has .been
no fact shown consistent with ~that situation. There hasn't
.beeri a witness·in tliis case that has testified that this man died
of an electrical shock or that it had anything· to do with his
death. ·The man fell, he was dead.· What caused it nobody
knows, exc·ept, as ·Dr. :Murphy said, on the right side of his
lieart he had a condition-I have forg·otten what he called it,
some kind of a .heart condition.
There has been no proof that this line was not insulated-.
They have charged as an act of negligence that the line was
without insulation. Thev don't charge what kind of insula'"
·tion was required. They· do:ri 't undertake to show that it was
not insulated. True, in the last paragTaph of our grounds of
defense we say that we were not r(.lquired to insulate the wire,
and we deny that we were ne~ligent in not in~ulating the wire.
We don't say it was or wasn't insulated. The burden is on
them to prove it wasn't insulated, ·.and _further than that, they
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C. C. Moler.
have got to show what they should have insulated it with and
that it was not so insulated.
Judge Marshall : Motion is denied.
Mr. Kuykendall: Exception noted for the reapage 217 } sons heretofore stated.
(Whereupon, the court. and counsel retired to chambers,
where the following proceedings were had:)
Mr. Kuykendall: Mr. Moler.
Whereupon,

C. C. MOLER
was called as a witness on behalf of the defendant, and being
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By M: r. Kuykendall :
Q. Will you state your name?
A. C. C. Moler.
Q. ·where do you live 7
A. Hagerstown.
Q. What is your· age?
A. Sixty.
Q. What is your occupation 7
A. I am distribution engineer for the Nortbern Virginia
.Power Company.
,
Q. Mr. Moler, what training have you had· in electricity_:_
electrical matters?
·
·
.A. I am a graduate of RJ1enherd (:ollerre ~ 38 yeari::;' experience. I am also a graduate of Complete ElectricaJ Engineering of the International Correspondence Schools of Scranton,
Do you wnnt any otl1er qualifications 7
page 218 ~ Q. Well, wliat experience have you had Y
A. I am tl1e inventor of an electrical calculator
machine that is in use in more tlum 40 nations, and I have
-written several paper~ on electrical mattel's. I am a member
of the Southeastern ElPetriP. Exchan!!e. Edif:on Electric In.stitute and Pennsvlvania Electrical Association.
. Q. l\fr. Moler,
yon pleas~ Rtate bv whom you were employed, or whether you were emnloyed by Northern Virginia
Power Company on May 24, H>49.
A. I am employed by the Potomac-Edison Company, and

will
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Northern Virginia Power Company is a part of the PotomacEdison., it's a subsidiary.
Q. Were you so employed on that date?
A. I was.
Q. Will you please state whether or not the Northern Virginia Power Company maintained and operated an electrical
distribution line over and along the northern border of
Senseny Road, which extends from the Berryville Millwood
pike to Winchester 7
A. It does.
Q. Will you please state whether that line is maintained
over a right of way acquired by the Northern Virginia Power
company from H.F. Byrd and his wife!
A. It is.·
Q. vVas that line so maintained on the 24th day of May,
page 219 }

19491
A. It was.
Q. Will you please state what kind of a line

that is and what kind of a line yon maintained on that date 7
A. It is a distribution line, 2,300 volts, from phase wires
tog-round. That would be my description of it.
Q. Will you please state how many wires are used in connection with that line?
A. There are three wires on that line.
Q. And will you please state whether they are all charged
with electricity?
.
A. Two of them are charged with electricity, the one in the
middle is grounded. It has no charge on it.
·
Q. And there is no electric current that flows through that
wire?
A. That's true.
Q. I believe that. line Rerves the H. F. Byrd, Incorporated,
property with electricity, does it not Y
A. It does.
Q. Were you called to the H. F. Byrd orchard on May 24,
1949?
A. No, sir.

Q. Did you go there later?
A. Yes.
Q. Did you observe an orchard road that came down
through the northern block of that orchard onto Senseny
RoadY
page 220
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By Mr. Kuykendall:
Q. On what date did you go there?
.
A. The first time after the accident that I wa~ there was
on June the 2nd, 1949.
Q. And did you observe a road that traversed the northern
block of that orchard going toward. the Se~seny Road f
A. Yes, I did.
Q. ,v.hat kind of a road was that?
A. The road in the orchard is a road apparently made by
tracks of wagons and trucks. It is not paved.
Q. I show you a plat marked for identification Plaintiff's
Exhibit No. 1. . Step ov~r here, please, sir (indicating in front
of the jury). These round marks have been identified on this
plat as appl_e trees. They are on the north side of the Senseny
Road. :This dotted mark that travels in a southeasterly direction throug·h these apple trees towards Senseny Road is
described and has been identified as a wagon or truck road
running through that orchard. I ask you if you went to a
point under the electric line maintained by the Northern Virginia Power Company at a point where that road goes out to
the Senseny Road Y
A. I did.
Q. Did you go there on June 2~ 19!9 f
A. I did.
·
·
page 221 ~
Q. ·what was the height of those wires T
A. 24 feet.
Q. ·wm you please state for what distance running east
and west that beig·ht was maintained, or I should say in
easterly and westerly direction.
A. At least 50 feet each way.
Q. You made that measurement for that·pnrpqsef
. A. Yes, I did.
.
Q. Will you please state wl1ether or not the electric wires
at the points about which you· lrnve just testified were the
same height.~ 24 feet from the ground, on May 24, 1949 Y
A. Yes, they were.
· Q. Will you please state whether or not those lines had
been·maintained at that heigl1t at that position prior to and
on May 24, 1949 f
A. Yes, they had l>een· maintained at that position since
·1936.
Q. Mr. Moler, will you please state what height is required
-what the minimum height is of the National Electrical
Safety Code promulgated· by the United States Bureau of

an
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·Standards for 2,300-volt electric distribution lines in rural
areas along the public roads T
Mr. Lowell: I object to ·the question on the ground that the
witness is not qual~fied to answer it and that it is otherwise
incompetent, irrelevant and immaterial since it
page 222 ~ doesn't apply to this particular situation.
Judge Marshall : The objection is sustained.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
.By Mr. Kuykendall:
Q. Do you know, as a result of the nature of your employ-·
iment and woi·k with the'Northern-Virginia Power Company
and the Potomac-Edison Company, the minimum height required and .suggested by the National Electrical Safety Code
adopted by the United States Bureau of Standards Y
A. I do.
Q. Will you please Rtate whether or not you, as· an official
·of the Nortl1erri Virginia Power Company and the PotomacEdison system, have knowledge, and whether you as an em.plqyee have knowledge of the position of that company.
Mr. Lowell:. I make the obj(:lction that that is wholly hearsay and incompetent.
Judge Marshall: It migl1t call for hearsay. You had b~tter show how the knowledge was acquired.
By Mr. Kuykendall:
, · Q." What knowledge, "if any, have you of the National Elec-trical Safety Co9c promulgated by the United States Bureau
·of Standards Y
A. I know tl1c secretary wbo pr(.lpared most of the work for
that code. ·I know him personally.
page 223 } Q. Will yon pleaRe state whetber that code is
publislied and circulated among electrical companies, including- Potomac-Edison Company and Northern
Virginia Power Company?
A. It is, very general1y.
Q. Will you state whether or not you as an employee of
that company and in performance of your· work for that company have and have had in your possession such a code which
you have been required l)y your company to follow?
A. I use it almost every day. ·
Q. Will you please state whether or not the N ortbern Vir-
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ginia Power Company and the Potomac-Edison system generally consult that code and follow it for the purpose of determining the usual and customary .requirements of the Bureau of Standards Y
Mr. Lowell: I object to that question on the ground that
it calls for an opinion of the witness, a conclusion of the wit~ess on matters that are incompetent and irrelevant to this
issue.
Judge Marshall: vVbat is the pertinence of whether they
are generally followed 1
·
Mr. Kuykendall: It shows the course of conduct and custom.
Judge Marshan: In other locations I think it would be
irrelevant.
Mr. Kuykendall: I will confine it to Virginia.
J udg·e Marshall: I think that also would be irrelevant. I
.
think you should confine it to this particular part
page 224 } of the systc~m.
Mr. ·Kuykendall: I think I have a right, if
Your Honor. pleaAe., to show, and I intend. to introduce the
code later to show, and my purpose in asking ·him of bis
knoweldge of it is to say to what effect the company in the
maintenance of its· lines is affected by a nationally promulgated rule of safety, and I think I have a right to show that by
this witness
I
Judge Marshall: But, you see, to show what they follow
in other locations, I think that's inadmissible. Objection sustained.
·
Mr. Kuykendall: Exception noted, because I should like
to be heard on that, because I have authority that sustains
the rig-ht to show general conditions, c11.stom and usage all
. over the countrv.
,Judge 1\farshall: I don't think RO, Mr. Kuykendall.
Mr. Kuvkendall: The authorities sustain that. I'd like
to except to the ruling of tl1e court.
Judge Marshall: Exception notPd.
I

By Mr. Kuykendall:
Q. Will you plem~e Rtate tl1e minimum hei.ght at which a
2.300-volt electric ·distribution line is maintained along and
adjacent to huh highways in the rural areasY.
. Mr. Lowell: I ohiect to t1wt as being no proper proof relevant to the issues here. There is no evidence to show that
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there are any regulations that pertain to this parpage 225 } ticular·property or exactly similar property. Certainly this witness hasn't attempted to qualify
himself as to standard practice or otherwise with respect to
this particular property· which, accoi:ding to his own testimoney, is not on a highway but over a private right of way.
Judge Marshall: Objection sustained.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.

By Mr. Kuykendall:
Q. Do you know the height at which a line of the character
in question, a 2,300-volt electric distribution line, is required
to be maintained in usage and custom in Clarke County, Virginia and adjacent counties in Virginia along public highways¥
A. I do.
Mr. Lowell: I object to that question on the ground that
it is irrelevant and incompetent, has no bearing on this par~icular location or this particular installation.
Mr. Kuykendall: Of cotm:ie not, if you are going to confine it. This witness has already testified what the height of
this wire was., and I am asking him how it compares with
usage and custom.
Jud~e Marshall: The objection is that's in general along
public highways, and that's where the line is, on the highway
right of way, isn't it?
Mr. Kuykendall: No. sir.
page 226 }- ,Judp:e Marsha11: "\Vell~ ask him.
· Mr. Kuykendall: Well. I have.
Judge Marshall: J\fake it so it pertains to this case, because I don't know myself tl1at there mav not be some different reauirements in different situations ..
Mr. Kuvkendall: Thnt's what I am asking him. I mean
the very thing·.
•Judge l\farslmll: Qunlify it by aRkinp: him whether or not
that's a general rule along- nll public highways where the
situation exists fl8 it does in this irn:;tance.
Mr. Lucas: If it plem~e the court, this· is not on a public
highway, it's ov·er private property here where this occurred.
Bv Mr. Kuvkendall:
·o. Mr. J\foler, will you please state what is the customary
and minimum heigllt of 2,300-volt electric distribution lines

'
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such as the one described along Senseny Road and under
those. same and similar conditions. as it is adjacent to such a
road in. Clarke County and other counties in the n~rthern
part o_f Virginia.
. Mr. Lowell: I object to that question, because it assumes
a state of facts that hasn't been established at all; the knowledge of this witness as to the particular installation that is
involved in this action ha~n 't been shown. It isn't along a
public highway, but again, as I said before, it is over a private right; of way, and he has given no testimony
page 227 }~!As to any gen·eral practice or custom or _otherwise
with respect: to the imitallations over private
· rig·hts of way and certainly none whatever with respect to
rights of way adjacent to orchards.
Judge Marshall: Gentlemen, is Senseny Road a public
road?
Mr. Lucas·: This is not a road., it is a right of way. They
have ~n. easement right for this line. It is not on the highway. .
Mr. Lowell: Senseny ·Road· is a liighway, but the plat
shows that the installation of these ·wires and road is com. pletely off the public highway, not at ·an on the public highway, but ·completely on the private right of way about which
testimony has been given. The.re is actually no part of that
· structure, including the furthermost wires and crossbars, as
was testified to by the witne~s who presented this plat, in the
boundaries of the public highway, but his testimony was that
all of it, every bit of it is in the private right of way over the
orchard property.
·
··
,Judge Marshall: Objection :is overruled.
Mr. Lowell: Exception.
·
The Witness: Eighteen f e~t. .

By Mr. Kuykendall:
Q. Eighteen feet minimum height 1
A. That's right.
.
.
.
Q. Will yon please state whether or not you know wl1ether
there is a minimum height required and cuspage 228 ~ tomarily nsed for 2,300-volt electric distribution
lines over and acrQss open country unassociated
with highways, such as fields and farm ~and in rural area~ f
Mr. Lowell: Again, I make f?e sa.me objection, that the
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testimony relates to
·erty in question.
Judge Marshall:
Mr. Kuykendall:
Judge Marshall :

property entirely unrelated to the propObjection is sustained.
Exception.
Exception noted.

By Mr. Kuykendall:
Q. Do you know the minimum height required or suggested
by the National Electrical Safety Code promulgated by the
United States Bureau of Standards for 2,300-volt electric distribution lines as they cross over and traverse rural areas
removed from public highways?
.A. Yes,·I do.
.
Q. Will you ·state whether or not there is a minimum
heig·ht customarily used by your company, Northern Virginia
,Power Company, in maintaining and operating a 2,300-v.olt
electric distribution line across country in rural areas un,..
.associated with public hig'l1ways?
.A. The minimum height there is 15 feet.
Q. Will you please state the minimum height at which the
Northern Virginia Pov{er Company maintains and operates
its 2.,300-volt electric distribution lines over its
page 229 ~ right of wayR in Clarke County, Virginia, adjacent
to public highways such as the Senseny Road?
J\fr. Lowell: I object to that question as immaterial, in:·competent and irrelevant.
Judge Marshall: Objection Rrn,tained.
Mr. Kuykendall: ExcPption noted.
J udg·e Marshall: Exception noted.

By Mr. Kuykendall:
Q. What is the minimum l1eight at which the Northern Virginia Power Company has been accustomed to maintain and
operate its 2,300-volt electric distribution lines over its right
of ways adjacent to pnblic highways and orchard property in
Clarke County, Virginia, and in the northern part of Virginia?

~~::1

,..

i:-r-"I . ,_..

I

•'

. Mr. Lowell: I object to that on the g;round it's immaterial,
and what the practice of tbi8 particular company is is certainly incompetent and irrelevant to the issues here.
Judge. Marshall: Objection sirntained.
Mr. Kuykendall: Exception rioted.
Judge Marshall: Exception noted.
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By Mr. Kuykendall:
Q. Will you state, if you know, the minimum height customarily used and approved by electric companiets other than
the Northern Virginia Power CompanyMr. Lowell: I object to that.
Mr. Kuykendall: Just wait a minute, I am not
page 230 } finished.
M:r. Lowell: I am sorry.

By Mr. Kuykendall:
Q. -in rural areas as those lines traverse rural areas and
not adjacent to public highways Y
Mr. Lowell: I object to that question as incompetent; .irrelevant and immaterial.
Judge Marshall: The question is directed to common usage
among this company and other companies.
· Mr. Lowell: Only other companies as he knows of, but not
common usage generally. It's just a little bit broader than
the previous question, which was limited to the defendant
company.
Judge Marshall : The last next preceding question concerned this company and other _companies in the area; and the
objection to that was overruled. What is the distinction between this question and the last queRtion Hmt you asked, Mr.
Kuykendall Y ,vhat iR it you seek to prove?
Mr. Kuykendall: I think. that I have the right
show, and
I shall endeavor to show, the customary height., minimum
.height of lines of this character m::ed by other companies and
this company as they tr:werse rural areas and when they are
not along public highways, and I shall show what that minimum heig·ht is along public higlrways, customary height,
minimum height.
Judge Marshall: Objection is overruled.

'to

page 231 } By Mr. Kuykendall~
Q. ·wm you answer the question, please Y
A. Fifteen feet.
Q. Will you state whether or not the 2.300-volt electric distribution line on th<1 north side of Senseny Road was insulated on May 24, 1949?
A. Yes, it is. insulated.
Q. On that date did the wires carry insulation f
A. The line is insulated in the strict interpretation of the
question.
·
·
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Q. Does it carry an insulation wrapper T
A. No, it is supported on porcelain insnlatorij~
Q. And will you please state what the porcelain insulator
is and its function?
·
A. A porcelain insulator is a piece of porc~lain which is
rigid and carries the wire where it is attached to supports.
It isn't adaptable to insulation of wires where they are not
attached.
Q. Were the electrically charged wires Oil the line of the
Northern Virginia Power Company along the north side of
Senseny Road as of May 29, 1949, insulated in the sense that
they were wrapped with any substanceY
A. No.
Q. Will you please state whether or not any 2~300:-v.olt electric distribution lines of the character that was
page 232 ~ maintained alopg t~e north side of Senseny Road
are insulatncl by the Northern Virginia Power
Company in any parts of the country?

Mr. Lowell: I obj(lct to the ql'iestion as incotnpetent, irrelevant and immaterial.
,Tudge Marshall : Objection sustained.
::M:r. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
By Mr. Kuykendall:
.
.
Q. Will you please state whether or not it is feasible or
practicable in the operation and maintenance of the 2,300-volt
electric distribution linPs of the rharacter of this line in question along Senseny Road to insulate it with any substance,
to insulate it, that is, the entire line, the entire wireY

Mr. Lowell: I object to the question on the ground that
the witness hasn't qualified to answer that as an opinion and
hasn't shown any basis upon which any such opinion can be
rendered by him.
Judge Marshall: Objection sustained.
By Mr. Kuykendall:
Q. How long have you been in the power company business,
Mr. Moler?
A. I have been in the power company business since ·July
the first, 1912.
·
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Q. And will you state what. your duties and
page 233 ~. functions are and have been over that period of
time in dealing with the erection and maintenance of electric distribution lines?
A. My duties have ben to design, construct, engineer, test
and make voltage tests and insulator and insulation tests of
all kinds, not only in our own laboratories, but in the lock
insulator laboratory at the General Electric Company highvoltage laboratory at Pittsfield, Massachusetts, and at the
Vv estinghouse high-voltage laboratory at Sharon, Pennsylvania.
Q. Will you please state how many years you have been
engaged in dealing with el<:'ctric distribution lines in rural
areas and what study you have made regarding the insulation
of those wires Y ·
,
A. I have b_een. engaged in that work for 38 years, and I
have prep,ared many, many reports on insulation of rather
exhaustive .te.sts in the- laboratories that I have named.
Q. ·wm you please state, from your experience and your
_knowledge of 2,300-volt electric distribution lines, whether it
is feasible and practical from a safety standpoint to insulate
wires of that character 1
A. Insulation is not practical on wires of that character to
protect human life., because insulation deteriorates, and its
condition is never certain. It is not a dependable protection.
Rubber gloves which we use for handling· high-voltag·e electric wires are tested everv 30 davs to make sure there isn't a
deteriorated point in them.
·
page 234 ~
Q. What would be the condition of an electrically charged wire carrying 2~300 volts of electricity if insulated? You say it would constitute a hazard in
what respect?
A. Why, it would give an uninformed person an impression
that the wire was insulated when a.s a matter of fact it would
not be safe.
Q. Would it give the appearance of a wire tliat bad been
covered?

A. Yes.
Q. And such wires, if they are cov·ered, would worlunen
on those wires be permitted to handle with their bare hands T
A. No, indeed.
·
Q. WhynotYA. It would be almo~t certain to be fatal.
- Q. Would it be ·possible in the normal and proper operation of a distribution line of that character to inspect miles
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·of line like that for the purpose of determining at what points
there was deterioration in such insulation?
A. No, that wouldn't be practical, because to test a wire
of that kind it has to be immersed in some conductive liquid,
-and it wouldn't be possiblcto dip that entire line into liquid
to determine whetlwr the insulation was attacked or not.
Q. What would cause the deterioration of insulation on a
wire strung out in the weather like that?
A. It's the elements and the sun. Most insulapage 235 ~ tions are orgapic and they deteriorate from the
very time that they are put on until they are
gone.
Q. Will you please state whether or not the electric distribution line along the north side of Senseny Road was, in
your judgment and opinion, maintained in an approved and
standard manner.
·
Mr. Lowell: I object to that question as clearly incomp~enL
·
Judge Marshall: Objection sustained.
· Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
By Mr. Kuykendall:
Q. ·what is the standard construction of a line of that
character¥
Mr. Lowell: I object to that as being too broad in its
·scope. The words, "of that character'', may not be under~toocl by the witness.
J uclge Marshall : What would be the relevance, except as
it pertains to the safety f
·
Mr. Kuykendall: It's relevant in that it does.
Judge Marshall: If you qualify it. I will have to sustain
the objection.
By Mr. Kuykendall:
Q. "'What is the approved construction so far
page 236 ~ as the safety element is concerned of a 2300-volt
electric distribution line?
A. It must observe teh clearance that we have mentioned
from the ground. It should have a factor of safety of at.
least 2 when it has a coating of ice one-half inch in rrdius,
that is, an inch in diameter, and is exposed to 8 pounds of
wind per square foot, which is a 60-mile wind. It must be
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suitably insulated where it crosses over its s-qpports on the
porcelain insulator we mentioned. The wire must have
sufficient strength to not only withstand the transverse loading of ice and wind but to stand this longitudinal loading due
to the tension that is exerted on the line with those loadings.
Q. Will you please state whether the line maintained by
the Northern Virginia Power -Company along the north side
o~ Senseny Road met those requirements!
Mr. Lowell: I object to that.
Judge Marshall: Objection sustained.
Mr. Kuykendall: Exception.
Judge Marshall: Exception noted.
Mr. Kuykendall: I believe that's all.
· CROSS EX:AMINATION.
-By Mr. Lowell:
Q. Mr. Moler, what is the purpose of these porcelain insulators that are rigidly attached as you have described Y
A. At that point the wire is separated from the
. page 237 ~. support and sine~ the support is not insulated,
there must be an msulator at that point. It supports arid it insulates.
Q. Speaking specifically about the installation along Senseny Road, is that an installation .of wires on cro~sbars supported by poles Y
A. It is.
Q. And at what part of tha.t structure are these porcelain
insulators inserted?
A. These porcelain insulators are inserted at 15, 14%, 141/2
inches from the pole-the center pole.
Q. And are they rigidly attached to the crossbar above
the pole?
·
A. They are.
.
Q. Aud are these high-voltage wires then attached by some
means rigidly to these porcelain insulators?
A. They are.
Q. What is the object of thaU
A. The main object is t.o support them, to keep them there.
Q. Is one of the principal objects to prevent those highvoltage wires from coming in contact with any part of the
insulated pole and crossbeam or any of the attachments that
hold them together?
. A. That is the function of the insulator!
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Q. Now, is that the only place along the installat}on of

high-voltage wires along Senseny Road '.°Where
there are insulatoi~s 7
A. Yes.
Q. Are there any types of insulators that insulate these
high-tension wires at any place other than at the poles as you
have mentioned 1
A. Those wires at that location 1
page 238

~

Q. Yes.
A. No.
Q. So that if at any place midway between or at any point

other than at the poles and at the specific place where these
porcelain insulators are rigidly attached to the crossbars is
there anything to prevent any person or any property from
being hurt or damaged if it is brought in contact with any section of -that wire!
A. Yes, tl1ere is.
Q. What is that.
'A. The ·height above ground.
Q. In other words, if they can't reach it and can't come
in contact, they are safe?
·
Mr. Kuykendall: I object to that. That's not a proper
question. That's a highly improper question. In other
words, if a man can't jump up and reach it, it's safe.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
(Whereupon, the last above-recorded question was read
by the reporter.)
~

Mr. Kuykendall: Who is "they", may I ask?,
Mr. Lowell: The previous question referred to
people or property.
Judge Marshall: The previous question explains that,
Mr. Kuykendall.
Mr. Kuykendall: I don't understand it..
page 239

By Mr. Lowell:
Q. Do I have an answer to the question Y
A. I'd have to have the question repeated. I don't know
what the question is now.
Q. May I r~peat the question to you then? Can any person
with safety to himself and ·without any other precautions
touch any part ·of the _high-voltage wires which are located
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between those poles on Senseny Road and not be hurt by iU
A. No, cannot.
·
Q. Do you mean by it he will be hurt if he touches it under
those conditions Y
A.. Yes.
Q. And can such a contact of a human being with a highvoltage wire such as those along Senseny Road in that location between poles be fataH
A. Yes.

Mr. Kuykendall: I object to that.
Judge Marshall: On what Q.'round?
Mr. Kuykendall: A matter entirely foreign to
page 240 } the direct examination.
Judge Marshall : The objection is sustained.
·
The question and answer will be stricken from the record.
By Mr. Lowell:
Q. You were testifying as to the minimum standards in'all
of your answers to those questions which were propounded
to you before; were you not Y ·
A. I was.
Q. Are ther.e any maximum standards fixed by the National Safety Council that you have referred to reg·arding the
heig·ht of wires above g-round f
A. Yes.
Q. Wlmt are they, and under what circumstances are they
applieclf
A. Tbey are some regulations as to heights in regard to
aircraft.
Q. Wl1at is the object of those regulations f
A. To keep the wires from being hit by aircraft.
Q. And when such a situation confronts you, do you place
the wire underground Y
A. No, sir.
Q. ·what do you do in such a situation f
A. In such a situation as what?
Q. Well, as you have just mentioned that you can't raise
your wires so high as to endanger aircraft Y
A. The regulation is observed.
page 241 ~ Q. And what is the regulation f
A. It is one foot in every 100 feet horizontally
from an established airport or airway, and I think-I will say,
that 1500 feet is the maximum.
Q. And if you rfind that the minimum heig·ht is unsa.f e in
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such a particular area but the maximum height for safety
comes within the prohibited airplane zone, what is the alternative?
·
A. We don't put the line there.
Q. Where do you put the wire?
A. Somewhere else.
Q. If you bad 2300-voltage · wires along a rural area and
there were b·ees close by that were as hig·h as or higher than a
minimum height for 2300-volt uninsulated transmission
wires, what would you do, according to standard practice,
under that situation 1
A. Trim the trees.
Q. By that you mean to do what with the trees?
A. Either t&ke off branches or remove entire trees.
·Q. Suppose that in the same situation in a rural area
your high~tension, 2300-volt po,ver line came in close proximity to a building or a fixed struch~re other than a growing
tree. What would be the means of protecting either the wires
or. the structure?
.
· Mr. Kuykendall: I object to that.
Judge :Marshall: On what ground?
pag·e 242 ~ Mr. Kuykendall: He is engaging in generalization unassociated with this particular case. His
objection aff along has been that he want~d to confine this to
this particular area. Now he wants to go off on a lark and
deal with some other situation.
Judge Marshall: He is cross-examining the witness as to
·safety, as I understand it, Mr. Kuykendall. The safety rule
applies in all cases. I think he is permitted to do that.
Objection is overruled.
Mr. Kuykendall: Exception noted.
~Judge Marshall : Exception noted.
The Witness: We keep the wires beyond the minimum
distance required by the code.
By Mr. Lowell:
Q.. And if that requires raising the wires, do you rai$e
them?
A. Above 8 feet, no-over the object.
Q. If you don't raise the wires under a situation of that
sort but they are close to the structure, what is the other alternative, shifting the wires?
·
A. We don't put them close to a structure.
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Mr. Kuykepdall: I don't think that is proper, if you are
going to limit me in my examiuatfo.n.
·
Judge Marshall: Yes, I think this last quespage 243 ~ tion is objectionable. Objection sustai~ed.
By Mr. Lowell:
Q. Suppose that in this section along Senij~ny Road there
were growing trees, an apple orchard close by, and they were
tall and ladders were used to go up and down those trees.
Would you take that fact into consider~tion1 in determining
the height of your 2300-volt transmission lines 7
Mr. Kuytendall: That question is objected to.
Judge Marshall: On what ground f
•
Mr. Kuykendall: I want to confine it to the ~pecific instance involved, facts and circumstances 'involved.
Judge Marshall: Objection is ov~rruled.
Mr. Kuykendall: Exception noted.
J udgc Marshall : Exception noted.
The Witness: We would take into consideration to the
extent of not building closer to those trees than the minimums
established by the code.
By Mr. Lowell:
Q. And do you mean in that a.nswer you would aitlwr mov~
the wires away or move them hig·her, which 7
A. If we couldn't build the lines without getting closer
than the code requires, we wouldn't build the line.
Q. Do you know of any Vir!!'inia state statute that govern~
the height of electric power lines, electric lines along public
highways?
page 244 }

l\Ir. Kuykendall: J object to that.
J udg·e Ma rs hall: On what ground f

Mr. Kuykendall: The court will take knowledge of any law
requiring that, and not the witness. · The witness is not a
lawyer.
Judge Marshall: Objection sustained.

Bv Mr. Lowell:
.
·Q. Are you familiar with any requirements of the State of
Virginia with respect to the heig-ht of electric power lines that
diff~r from or requiro greafor minimum heights than the code
that you have referred to Y
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Mr. Kuykendall:
Judge Marshall:
Mr. Kuy~u4all:
of any requirement
Judge M~rs4all:

That question is objected to.
Qp. what grm1ud1

.
.
N.o chnrg~ thnt there w.as f.tQ.y vio~atiQn

of Virginia law.
Qpj~ctipn sustaim~d.

By Mr. Lowell:
·
Q. You referred to this particular power line alop.g Sanseny Road as consisting of three wires. "\Vill you describe
the character of those thr~f?. wfres as t}ley wer~ installed along
Senseny Road PP. \,fay 24;, 1~491

Mr. Kuykendall: I object to that qµestion.
J udg·e Marshall: Ori 1Vhat grpund 1
Mr. Kuyke11dall:. "\Vill you p}eij.S~ explain th~ character
of those wires Y'' That'~ ~ generality that does
page 245 ~·not can for any specific anijwer and is an improper question. Not only that, the only charge
of negligence in this case is lack of proper height and lack of
insulation.
·
Judge Marshall: This is cros$ e;xamination, though Whtit
is the purpose of this Y
Mr. Lowell: The purpo~e is to ~how which, if any, of the
wires, as the witness s~(,lms to lui:ve , intimat~d, w~re not
ch~rgeq with .electricity and which of those thre~ wir~s were
charged with electricity.
Judge Marshall: Why don't you ask bbn that.
Bv Mr. Lowell :
"'Q. Which particular wire in the three wires along Senseny
Road is the wire that you refer to as a ground wiref
A. That is the middle wire.
Q. And what is the purpose of that ground wir~ 7
A. The explanation will he somewhat involved.
Q. Make it f?O that thl~ jury and l can understand, and I am
sure tliat the court will.
A. Two wires are known as a single-phase circqit; three
wires are known as a three-phase circuit. The voltage and the
current in those phases are at an angular displacement in a
three-phase circuit at the ~ource. The points of those angles
where they come together nre connected together., and a wire
is run from that point out along the line and grounded frequently, and that is the ground wire at that location.
Q. Then as to the two outer wires, do ·they
page 246 } carry a 2,300-volt charge of electricity?
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A. They do.

to touch one of those outside
wires on either ~ide and that metal object should be grounded,
what would happen?
·
.A.. There would be current flow from the wire through the
metal object into the ground.
Q. Are aluminum or magn(.=)sium conductors of elec.tricityt
.A.. Yes.
Q. If any metal object were

Mr. Kuykendall: I object to that.
Judge Marshall·: ·what is the ground of objection Y
Mr. Kuykendall: It's not responsive to the direct examination.
_Judg·e Marshall: Objection sustained.
Mr. Kuykendall: I move to strike the answer.
Judge Marshall: Motion is sustained~ the question and answer are stricken from the record.

By Mr. Lowell:

.

Q. Do you know whether on May 24, 1949, those wires were
-actually carrying 2,300 volts of electricity?
.

.

Mr. Kuykendall: I object to that.
Judge Marshall: On what ground?
Mr. Kuykendall: Not responsive to direct examination.
Judge Marshall: Objection sustained.
page 247 ~ Mr. Lowell: That's all.
("Witness excused.)
Mr. Kuykendall: l\Ir. Tatum.
Whereu:pon,
GEORGE :M:. TATUM

was called as a witnes on behalf of the defend ant, and being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Kuykendall :
Q. Will you state your name f
.A.. George M. Tatum.
Q. Where do you lhre, Mr. Tatum!
A. Richmond, Virginia.

I

L
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Q. What is your age¥
A. Forty-nine.
Q. By whom are you employed?
A. Virginia Electric and Power Company.
Q. Mr. Tatum, what training and education have you had
in the use of electricity and its related subjects¥
A. I graduated in Engineering at the University of Vir-.
ginia in 1924. I was employed by the Virginia Public Service
·company in 1926, and from that time until the merger with
Virginia Electric and Power Company in 1944, I started as a
transit man in charge of a survey party on transmission line
. location. I worked as a draftsman and desig·ning
·page 248 ~ engineer on transmission lines, distribution lines
and substations., and from 1937 until 1944 I was
supervisor of system operation for Virginia Public Service
'Company. From the merger with V. E. and P. in 1944 until
April, 1g46, I was superintendent of operations for the ,vestern Division of Virginia Electric and Power Company and
from April, 1946, to December, 1947, I was supervisor of elec.trical equipment and transmission for the Virginia Electric
and Power Company. Since December, 1947, I have been
general engineer for Virginia Electric and Power Company.
Q. Will you please state, Mr. Tatum, whether in the course
of your training and experience you have had to deal with
2,300-volt electric distribution lines?
A. I have.
Q. Will you please state whether or not you are familiar
and know the usual and customary minimum height at which
2,300-volt electric distribution lines are maintained in rural
areas across open country?
A. I am familiar with that.
Q. Will you please state what that minimum height i~?
A. Across open country, or as it is called in the National
Electrical Safety Code, ~paces or ways accessibl~ to pedestrians only, the minimum height above ground of 2,300:-volt
lines is 15 feet.
Q. Will you please state the minimum height at which
2.,300-volt electric distribution lines are cuspage 249 ~ tomarily a:pcl n~ua11y maintained in rural areas in
Virginia along and adjaeent to public highways 1
A. Along or adjacent to hip;hways in rural areas the minimum is 18 feet.
Q. Will you please state whether or not as a result of vour
training and experience it is feasible and practical to insulate
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wires carrying 2,300 volts of electricity for distribution purposes along open country in rural areas?
A. Well, such wires are insulated with porcelain insulators at the points of support, in some cases glass insulators,
and with air space between the wires and between the wires
and the ground where people may be expected t.o be walking.
It is feasible to insulate them in that way with air and porcelain.
Q. Is it feasible to insulate them by wrapping the wires
with any substance?
A. No.
Q. Why not, from a safety standpoint Y
A. Many wires, not very common in rural areas but in electric distribution, are covered with a cotton braid treated with
some compound. That is not an effective insulation for 2 300
volts and in my opinion presents a greater hazard, probably,
to the public than where they are not so covered, because in
case those wires are down, people generally think they are
insulated and would be more inclined to come in
page 250 ~ contact with them than if they were bare, copper
or other metal wires. Of course, the same thing
applies when they are up in the air. They may be close to
building·s, and they may be where people are working with
cranes and other things where the people are above the
ground and would conRicler them not dangerous because of
that covering, whereas, the covering is complete~y ineffective
to protect against-I say completely .ineffective; it certainly
is completely unsafe as protection against 2~300 volts or any
higher voltage. I didn't quite finish the answer to your question, I don't believe. It would be physically possible to insulate the wires with some more Fmitable covering which
would provide insulation against 2,300 volts, so long as the
covering was intact, in other words, wasn't scraped off by
trees or rotted off by age or something of the sort. That would
be physically possible but isn't e_conomically possible. It
would make the cos.t of electricity distribution so high that
nopody would be able to afford to use electricity in rural
areas.
Q. ·wm you please stntc whether or not within your knowledge any 2,300-volt electric distribution lines are insulated
with any substance aA a source of protection and 'as against
personal hazard, and I refer to the area in Virginia and the
other areas that· your company functions in, if you know.
A. There are none.
·
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Q. What area does the Virginia Electric and
Power Company Perve 7
·
.
A. It serves an area of two or three thousand
square miles in Northeastern North Carolina-I believe it's
five or six thousand square ·miles in Northeastern North
Carolina, generally along and around Albemarle County anµ
along the Roanoke River, and it serves most of the State of
Virginia, except a few of the northern counties in this vicinity that are served by N orthcrn Virginia Power Company
and excepting the counties in Southwestern Virginia which
are not served by this company, aud I believe in five counties
in West Virginia.
Q. Will you please state whether or not it has or has not
been determined to be practical and feasible to insulate 2,300volt electric distribution lines for the purpose of safeguarding the public Y
A. As I said before, it's practical to insulate them by space
and by porcelain insulators at the supports. It is not practical to insulate them with a covering on the wires that would
be protection for the public.

page 251

~

·

Mr. Kuykendall: I believe that's all.

CROSS EXAMINATION.
By Mr. Lowell:
Q. Mr. Tatum, wl1en you say you insulate by space, how
would you apply that principle to a situation w]iere 2,300-volt
transmission power lines run ·along an orchard,
page 252 ~ not on a highway and not on an open country
but along an orchard in close proximity to high
trees?
Mr. Kuykendall: If Your Honor please, that question
asked how he would insulate it. The witness has already
testified about the feasibility of ·insulating with any particular substance.
,Tudp:e Marshall: He didn't ask anything about insulation.
Mr. Kuykendall: I must have misunderstood.
,Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
(Whereupon, the last above-recorded question was read~)
l\fr. Kuykendall : He specifi~ally asked-
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Judge Marshall: What it applies to is the distance of
space, I would say.
· Mr. Kuykendall: Space from the ground we are talking
about, height from the ground.
Mr. Lowell: I don't know what his answer will be. He
did say he insulated.
Mr. Kuykendall: I further object on the ground that if he
wants to show this line in relation to any other objects, he
ought to specifically state the objects in this particular case
and their location with reference to the line.
Judge Marshall: You bad better be more specific about it.
You said "apple trees".

·
page 253

By Mr. ;Lowell:
·
Q. Well, if there was an orchard containing
apple trees of a height which ~rought them within
close proximity to the minimum height of 2,300-volt power
lines as you have.described, how would you insulate by space
those power .lines from those apple trees t
~

Mr. Kuykendall: I object to that. There is no evidence
that this line runs over the top of any trees, nor is there any
evidence as to the height of these_ trees.
Judge Marshall : 'rl1ere is no evidence as to the height of
the trees.
l\fr. Lowell: I haven't said anything about any particular
· tree, I am speaking of apple trees that come in close proximity to power lines carrying such voltage at the minimum
height that the witness referred to.
Judge Marshall: "\Vouldn 't yon have to .confine it to this
case!
Mr. Lowell: I don't want the witness's answer for tlle
jurf if you wantJudge Marshall: This is cross examination. The objection is overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
The Witness: In a case where a line runs through or over
orchard trees, apple or any other kind of orchard trees, practice is normally to raise the line high enoug·h to
page 254 } give a reasonable clearance from the trees at the
time the line is built and to acquaint the property
owner as thoroughly as may be. with the hazards of that line
and to see that he keeps his trees trimmed so that a safe
distance would be maintained. In case the trees were 20 feet
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high and under the line and the line was running along a highway, obviously, the minimum clearance of 20 feet would not
apply. It would have to be increased, because .these trees are
already 20 feet high. Of course, if you can work out a deal
with the tree owner that he will trim the trees or permit us
to trim t_he trees, then we might not have to go so high. But
each case is handled individually in the best way you can~ and
the usual practice is to raise the line somewhat higher at such
locations· to provide a reasonable clearance from tµe trees. at
construction and to attempt to maintain that clearance by
tree trimming in the future.
--...
By Mr. ~owell:
. Q. Well, in the case specifically of a private right of way

-ov~r an apple orchard where the power company is given the
right of way to install and maintain its wires: but the orchard
owner of a com~ercial ore.hard, not an isolated apple tree or
fruit tree here and there but a commercial apple orchard, reserves the right of way to pa8s and repass and to conduct his
commercial apple orchHrd in a commercial manner, how do
you cooperate so that he cloesn 't have to ruin his
page 255 ~ apple trees and so that you can maintain your
hig·h-~oltRge· power line t
Mr. Kuykendall: I object to that. There is no evidence
as to any right of way agreement in this instance, or what
right they have. .
Judge Marshall: Oh'jection sustained.
By Mr. Lowell:
Q. When you are confronted with a situation of a commercial apple orchard as ~listing·uiRhed from isolated fruit
trees, is there a diff~rent procedure for cooperation between
the power company and the owner of the apple orchard 1
Mr. Kuyken9,all: I object to that question unless it is confined to the situation that appears to have existed in this
case.
Judge Marshall: Objection sustained.

By Mr. Lowell:
· Q. Are you familiar with the right-of-way agreement that
,it has .b.e~n ·said is in exi_stence between H.F. Byrd, Incorporated, owners of the app]e orchard on tllis particular loca-
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tion at Senseny Road and Northern Virginia Pow~r Companyf
A. I am not.
Mr. Lowell : No further questions.
(Witness excused.)
Mr. Kuykendall: · Mr. Carter.

Whereupon,
GORDON KEITH CARTER
page 256 } was called as a witnes1; on behalf of the defendant,
and being first duly sworn, was examined. and
testified as follows :
DIRECT EXA1\HNATI0N.
By Mr. Kuykendall:
Q. Will you please state your name?
A. Gordon Keith Carter.
Q. Where do you live, Mr. Carter¥
A. In Charlottesville. .
Q. '\Vhat is your age?
A. Thirty-eight.
Q. What is your occupation?
A. I am teacher of Electricnl Engineering.
Q. Where?
A. At the University of Virginia.
Q. Will you please state what training you }1ave had in
electrical engineering and what experience you have had in
that field of activity?
A. Yes, sir, I had five years of training at the University
of Virginia which resulted in a Batchelor's Degree and an
Electrical Engineer's D(lgree. Followine.- that I had about
three months' training, or rathe·r, work with the T. V. A. and
then about ten yearf-:. with General Electric Company. For
the last four years I ·have been at the University again.
.
Q. What is your work ther~ 1 ·
A. Teaching Ele~trical Engineering in the Power Division.
Q. Will you please state whether or not your
page 257 } training and experience has enabled you to express an ·opinion regarding the practicability and

•
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feasibility of insulating 2,300-volt electric distributiQn lines
to be used in rural areas e~t~nding over great distances Y
A. How many factors am I $\lppo~ed to t~ke into. ~ccount7
Q. All of those. I mean, are you able to (3Xpress an opinion
as to the feasibility and pract~cability of such insulation.
A. From the physical stand.point, yes.
Q. You say you areT
.
A. Yes, sir.
Q. Will you please state whether or not it is feasil:>le and
practicable to insulate a 2,300-volt electric distrib~tion line
extending in rural areas fro:m a hazard standpoint to individuals and property T
Mr. Lowell: I object to that question as entirely too broad
in its scope, as calling for a conclusion without the slightest
basis of fact, either to be stated by the. witness or stated in
the question.
Judge Marshall: Objection sustained.
Mr. Kuy~endall: If the court please, yo11 are dealing with
a condition and the feasibility of maintaining a, certain condition. Now, I have ·asked him from experience and training
whether he can express an opinion as to the f easipage 258 } bility and ptacticability of the insulation of such
wires in mral areas in so far as it relates to
hazards to individuals, and I think this witness. is qualified to
expr_ess an opinion on the feasibility and practicabilify pf it.
Judge Marshall: Coun~e.l objects on the ground th~t you
have not properly laid the found~tion and will show the .facts
upon which the conclusion is predicated, as I understand the
objection. I therefore sustain the objection.
Mr. Lowell: That is the ground.
1\fr. Kuykendall: May I ask him what he means by facts?
We are dealing with an overall pictg.re of electric distribution lines containing 2,300 volts.
Judge Marshall: I don't know what the facts are. My
holding is that as n matter of law he is not able to express
an opinion on this former question.

By Mr. Kuykendall:
Q. Will you please state whether you know from your ex.
perience and your knowledge whC'ther it is practical and feasi
ble to insulate a 2,300-volt electric distribution line to be used
in rural areas for diRtribution of elect1:'icity Y
Mr. Lowell: I object to that question on the .same ground
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as the previous question, which is almost identical with it.
Judge Marshall: Objection sustained.
Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
page 259 ~ Mr. Lowell: I inay say I have no objection to
the witness being asked to state the purposes of
insulation around wires and when such purposes are not accomplished in certain types of wires by certain types of insulation-and then to elaborate on that, from which the jury,
as well as the witness, can draw conclusions.
Mr. Kuykendall: I nm not disposed tp engage in any such
examination. I am asking this witness whether· or not he
knows.
By Mr. KuykendalJ: .
Q. I ask you whether you know whether electric distribution lines containing 2,300 volts of electricity may, from a
safety standpoinJ, be insulated effectively and as the cost will
permit for. electric distribution in the rural areas.
Mr. Low~ll: I make the same objection as to the previous
two questions;
.Judg·e M~rshall: Same ruling of the court Objection,sustained.
·
!fr. Kuyke11dall: Exception noted.
Judge Marshall : Exception noted.
By Mr. Kuykendall:
· Q. Are yon familiar. with the fact that electricity is distributed through metal lines?
. A. Yes, sir.
.
.
Q. Do you know whether or not there are immlations tl1at
can cover metal liries and carry electricity?
page 260 ~ A. Yes, $ir.
·
·
Q. Are. yon familiar with tlle fact that electric
companies a11 over the country distribute electricity through'
lines that are strung up on poles f
A. Yes, sir.
Q. Are you familiar with the fact that those lines extend
over great distances in far-flung areas 1
A. ~es, sir.
Q. Are you familiar with the fact that electric distribution
lines traverse rural areas in great expanses?
. A. Yes, sir.
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Q. Now, with your knowledge of electric distribution lines
throug·hout the country and your experience and your knowledge of the costs and feasibility of insulation of those lines,
will you please state whether in your opinion it is practical or
feasible for power companies distributing electric energy over
those lines to insulate?
Mr. Lowell: I make the same objection as the other objections. I have no objection to the witness stating the purposes
of insulation and when and how they may be used.
Judge Marshall: It isn't necessary for you to tell what
you don't object to.
Mr. Lowell: I object to the opinion, the mere conclusion
of the witness without the slightest basis in fact, either in
his answer or in the question propounded to him.
pag·e 261 ~ e.Tudge Marshall: Objection sustained.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
By Mr. Kuykendall:
Q. Will you please state whether or not you know the minimum height required by the National Electrical Safety Code
promulgated by the United States Bureau of Standards for
2,300-volt electric distribution lines over and through rural
areas?
A. Yes, sir.
Q. What is that height T
A. If the line runs across locntions that are accessible to
pedestrians only, the heig·ht is 15 feet. If it runs parallel
to rural highway~, the height is 18 feet. If it crosses highways, it's 20 feet.
Q. ·Will you please state whetllcr or not the character of
insulation that would be available for 2,300-volt electric distribution lines would be subject to deterioration as a result
of exposure to the elements?
A. Do you want a yes-or-no answer?
Q. 1Vell, you take a wrapping for an electric distribution
wire, would it be subject to deterioration as a result of exposure to the element~?
A. It depends on the wrapping. There are several kinds
available.
Q. The wrapping· that would be usable in a conpage 262 } dition of this kind, are they subject to detedoration Y
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A. It depends on the type. There are several types available.
Q. Will you please state whether or not the available wrap..:
pings that are available and which would permit the distribution of electric current at a cost of which the rural areas
could afford it would be subject to deterioration as a result
of the exposure to the elements Y
Mr. Lowell: I object to that part of the question which
speaks about rural areas being able to afford it. We have no
evidence of what rural areas can or cannot afford.
Judge Marshall: Objection sustained.
Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
Mr. Kuykendall: I think that's all.
,
Mr. Lowell: No questions.
If Your Honor please, may we at this time either request
that the witness be requested to wait until we can ask him
some questions in rebuttal, or may we ask something that
hasn't been brought out in cross examination at this time, as
part of the plaintiff's case Y
J udg·e Marshall : The only thing I understand is you don't
want to keep the witness l1ere?
Mr. Lowell: He appears to he a qualified electrical engineer, and if he could be permitted to answe.r, as
page 263 ~ part of our direct case in rebuttal, two or three
questions now, I won't need to recall him.
Judge Marshall: Do you have any obj~ction to thaU
Mr. ~Kuykendall: No, I don't want to hold him here until
later, I mean, if he wants to go.
Judge Marslrnll: Very well. show that the witness was
called in rebuttal and there was no objection on the part of
counsel for the defendant.
·
Wl1ereupon,
GORDON KEITH CARTER
was recalled as a witneRs in rebuttal on behalf of the plaintiff, and being previou~ly duly sworn, was examined and testified further as follows :

REBUTTAL DIRECT EXAl\fINATION.
By Mr. Lowell:
Q. Mr. Carter,. a.re you familiar with properties so far as
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they relate to electricity of metal ladders made of aluminum
and magnesium _in so far as whether they can. conduct elec·tricity?
Mr. Kuykendall: I object to the question.
Judge Marshall: On what ground?
Mr. Kuykendall: It's not in rebuttal to anything that has
been developed.
Judge Marshall: Objection sustained.
Mr. Lowell: Then I have no further question to ask. I assume that it will be rebuttal testimony, ai;id I. am
page 264 r afraid I will have to arrange for it later.
.
Judge Marshall: _t\..re the~e any further que~tionsY
Mr. Kuykendall: I have none.
Judge Marshall: You are excused.
(Witness excused.)
Mr. Kuykendall: Mr. Downer.

:.

'

Whereupon,

CHARLES B. DOWNER
was called as a witness on behalf of the defendant, and being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION~
By Mr. Kuykendall:
Q. Would you please state your name Y
A. Charles B. Downer.
·
Q. Where do you live Y
A. Pittsburgh., Pennsylvania.
Q. What is your occupation Y
A. Electrical engineer.
Q. What is your age¥
A. Fifty-two.
Q. Will you please state by whom you are employed?
A. West Penn Power Cornpanr.
Q. Will you please state what training and education vou
..
have had relating to elcctricitv and its uses.
A. I am a graduate of Electrical Engineering
page 265 ~. at Kansas State College at Manhattan, Kansas,
and I have an EE degree from that school~ 1928.
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My graduation was 1920. I went through the testing course
of General Electric Company, New York, year and a half,
have been 28 years with the ·west Penn Power Company.
Q. Will you please 3tate whether your experience in the
past and your present position with the "\Vest Penn Power
Company have afforded you an opportunity to deal with
2,300-volt electric distribution lines in rural areas Y
A. It has.
Q. Will you please state what is the minimum standard requirement in height of 2,300-volt electric distribution lines in
rural areas Y
A. Eig·hteen feet.
Q. Will you please state whether that is along the public
highways or out across country?
A. Along the public high,, ay.
Q. ·what is it acrosR country f
A. There is no rule, as far as that's concerned. And across
roads it is 20 feet.
Q. "Will you please state what the cm,tom and usage and
practice of electric companies within your knowledge is so far
as the minimum height is concerned in relation to the 2,300volt electric distribution lines in rural areas t
1

Mr. Lowell: I object to tlmt question as being entirely too
broad in scope, incompetent, irrelevant and i~material.
page 266

~

(Whereupon, the last .above-recorded question
was read.)

Judge Marshall: Because he hasn't limited it geographically?
.
Mr. Lowell: Not only geographically. but any particular
type of locations with respect to locality, usage of the locality, or any other factor that might bring it close to our
situation.
Judge Marshall: I tI1ink the objection is well taken. You
would have to limit it to Virginia and states in this eastern
portion of the United States.
Mr. Kuyliendall: I except to the court's ruling·, and I will
re-state the question.
Judge Marshall: Now., just a moment. That's onlv, of
course, in the event that standards in other sections of the
world are lower than they are here-no higI1er than they are
here. Is that your objection 1 that there may be other standards in other parts of tl1e world where-
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Mr. Lowell: No, my objection is based on the fact that it is
such a broad generality as to what the standard practice or
custom is all over the country, or all over the world and in
all sorts of conditions .
•Judge Marshall: ,vhy is it objectionable! Suppose we
confine it to the United States.
Mr. Lowell: It hasn't been limited to conditions such as we
have here in this apple orchard .
.Judge Marshall: The objection is overruled.
page 267 r Will you limit it to that extent?
By Mr. Kuykendall:
Q. I limit that question to the United States and to power
companies in your know ledge.
A.. ·what is" the practice in the height of 2,300-volt lines?
Mr. Lowell: If Your Honor please, my objection was addressed to installations along· areas such as this apple orchard
area, not the extent of the territory that is covered by it.
Judge Marslmll: "\Ve have been going merrily along on
this all afternoon. Your objection is rather late, isn't it?
Mr. Lowell : I think this question is so broad as to rural
areas, I don't think it's as limited as the others were.
Judge Marshall: To rural areas along roads and across
country. Would you mind asking him that?
Mr. Kuykendall: All right, sir.
By Mr. Kuykendall:
Q. Will you please state what minimum height is used a$
a standard and customary practice for 2,300-volt electric distribution lines within the United States in rural areas across
country and along· public highways f
A. Eighteen feet.
Q. ·wm you please state whether or not, from what you
have observed and of your own knowledge of power companies
within the United States, they insulate the entire line of a
2,300-volt electric distribution line Y
page 268 r A. They do not.
Q. Ami why not?
A. Because it is insulated by being up in the air, inaccessible, by air.
Q. And what other reason f
A. Due to the cost of electricitv to the customer.
Q. And what other reason Y ..
A. It's impractical.
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Q.· In what sense?
A. In that sense that I just stated.
Q. From a hazard standpoint to property and human life 7
Will you please state whether or not it has been determined
in practical use and demonstration that insulation of those
wires constituted a l1azard Y
A. They constitute a hazard in this regard: that it is deceptive; that is, there is no insulation which can be treated
against human hazarcl, and a person would pick up a wire
which is _covered thinking it was insulated and safe and very
often would find it is not true. We also do not put covering
on wires on account of ice loading. That is, when you have
sleet storms and ice, that's that much more weight of ice will
accumulate on the bigger diameter of the covering.
Q. And cause what f
A. Cause breakdowns of your lines.
Mr. Kuykendall: I believe that '-e all.
page 269

~

CROSS EXAMINATION.

By Mr. Lowell:
-Q. When you sRid t1iat you insulate principally by space,
how do you apply that :principle to a section of 2,300-volt electric power line that may run ncross country over private
right of way alongside a commercial apple tree orchard where
the tree.s are in clo8e proximity to tl1e wires l
Mr. Kuykendall: I object to tlmt question unless it's
limited to bis particular situation and the distance and prox·
imity are stated.
Judg-e Marslmll: Objection is overruled.
Mr. Kuykendall: Exception noted.
'l'he Witness: Will you please state that again f
(Whereupon, the last above-recorded question was re~d.)
The Witness: ,ve 'cl npply the rnling of the safety code,
wl1ich is to this effect: that anv .2,300-volt wires have to be
at least three· feet awny l1orizon't::.lly from a building- wall, or
they liave to be above it 8 feet. Tlrnt is on account of firemen
who have to fight :firo and have ladders np along the building.
By Mr. Lowell:
Q. And if you found that surh a power line running on a
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private right of way alongside an apple orchard where men
were engaged in that commercial apple orchar<;l in customary
manner of going up into the trees with metal ladders made
of aluminum or magnesium, would you take that
page 270 ~ into consideration in determining the height or
the location of 2,300-volt electric power lines Y
Mr. Kuykendall: I object to the question. It's unrespon·· ',
sive to the direct examination.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: IiJxception noted. A.nd further than that,
it's not shown that the circumstances are the same here, as
in this particular case, in the question.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
•Judge Marshall : Exception noted.
.
The Witness: I would take that into account if the wire
were directly in the trees or over the trees themselves, but I
wouldn't if they ,·vere away from .the trees. The distance I
stated there for buildings.
By Mr. I:.iowell :
·Q. Do you recognize that the element of the use ·of a metal
ladder made of aluminum or magnesium has anything to do
with the consideration of your safety situation 7
_
Mr. Kuykendall: I object to that.
,Judge Marshall: On what ground f
Mr. Kuykendall: That is unresponsive to direct examination and he is trying· to prove what heJudge Marsball : Objection overruled.
.
Mr. Kµykendall: Exception noted.
page 271 ~- Judge Marshall: Will you read that last ques. tionY
(Whereupon; the last above-recorded question was read.)
Mr. Kuykendall: I object to that, because tl1at isn ;t in
conformity with the proof in this case as to the character of
tl1e ladder used also.
The Witness : I wouldn't think that the use of a metal
ladder would have anything to do with my decision in that,
if the man is not supposed or required to use the ladder
under that line.
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By Mr. Lowell:
Q. But if you found or were informed that it was a custom
and practice in a particular orchard along which power lines
were installed and operated under a private right of way
permitting the apple orchard owner to use his ground under
and on both sides of the power line as a commercial apple
orchard and that in the customary use of that, men were
employed with metal ladders 24 feet long which they customarily carried in an upright position from tree to tree,
would you take that fact into consideration in determining
"the height of your 2300-volt power line?
Mr. Kuykendall: I object to that question.
Judge Marshall: On what ground t
Mr. Kuykendall: On the g-round it's not responsive to
direct examination. There is no showing as to· tlle right-ofway agreement in this case and what right they
page 272 ~ had over the rig·ht of way, if any.
Judge Marshall: Yes, I think it is objectionable on that ground. There is no showing· that there was
any right-of-way agreement or the nature of the agreement.
Mr. Lowell: I will rephrase it to omit any reference to
a private right of way.
By Mr. Lowell:
Q. If you knew that your 2300-volt power line was running
on private land alongside or in close proximity to a commercial orchard where it was the customary practice and the
usual custom to carry ladders made of magnesium or aluminum in an upright position from tree to tree in close proximity
to the 2300-volt lines, would you take that fact into consideration in determining· the safe height of those power lines T
Mr. Kuykendall: I object to that question.
Judge Marshall: On what 00 round?
Mr. Kuykenda.11: On the ground that it contains a statement of facts not established in the record, for one thing.
J udg-e Marshall: Yes, I don't think there is anything.
Mr. Kuykendall: Not responsive to direct examination,
and it doesn't deal with distances. He is talking about close
proximity. It may or may not be akin to the situation disclosed in this case, and I object to it for the reason it doesn't
relate to this particular case.
page 273 ~ Judge Marshall: I think you had better strike
out the word '-'magnesium".
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By Mr. Lowell:
Q. Omit any reference, or dismiss from your mind any
reference to magnesium or aluminum ladders but confine
it to metal ladders. Would you take that into consideration
in considering the height of your 2300-volt lines T
Mr. Kuykendall: I object to that question.
Judge Marshall: On what ground T
Mr. Kuykendall: The question isn't complete, for one
tl1ing. Second, for the reasons heretofore assigned. I have
dealt with a general situation of custom and habit, and he is
now trying to be specific as to this one instance.
J udg·e Marshall: Oh, no, I don't think it is necessary for
him to do that, Mr. Kuykendall. Can't he show that the habit is relaxed in certain instances, if the witness would say so T
Mr. Kuykendall: If you are going to show it under circumstances such as this. But YOU are going to show the same
circumstances.
Judge Marshall: No, he doesn't bave to show the identical circumstances. I think he could ask if they were ever
relaxed as to this minimum standard.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
page 274

~

By Mr. Lowell :
Q. You have ref erred to certain mm1mum
heights. Now, are those minimum heights related to the extent of raising lines above the minimum limits¥
Mr. Kuykendall:
Judge Marshall :
Mr. Kuykendall:
the proof.
Judge Marshall:
Mr: Kuykendall:
Judge Marshall :

I object to the question.
Qn what gTound t
General and unspecific and unrelated to
Objection is overruled.
Exception noted.
Exception noted.

(Whereupon, the last question was read by the reporter.)
The Witness: "\Vell, they are not relaxed in raising any
lines in the conditions noted here.
By Mr. Lowell!
Q. I haven't noted any.
A. What I mean, there are other conditions which require
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higher wires than the wires noted here, such as railroad
crossings and things of that nature. But along country
roads 18 feet applies regardless of what is adjacent to it.
Q. Do you relax those rules in the interest of safety in
accordanc-e with the code that you have referred to when
such power lines of 2300 volts run adjacent to apple orchards,
commercial apple orchards where 24-foot metal ladders are
customarily used in an upright position!
A. No.
page 275

~

Mr. Kuykendall: I object to the question.
Judge Marshall: On what ground Y
Mr. Kuykendall: You have got to state the line· is in the
orchard and running through the trees.
Judge Marshall Objection is overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
· The Witness I'd say no.
Mr. Lowell: No fm:tlier questions.
Mr. Kuykendall: I am prepared to excuse this witness
with the permission of the court, if counsel don't desire him
further.
Mr. Lowell: We have no objection.
Judge Marshall : The witness is excused from further
attendance upon the court.
(Witness excused.)
Mr. Kuykendall: Mr. Milton Harris.
"Whereupon,

MILTON HARRIS
was called as a witness on behalf of the clefendant, and being
first duly·sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Kuykendall:
·Q. Mr. Harris, will you please state your name and residence?
A. Milton Harris, Winchester, Virginia.
page 276 ~ Q. Will you please state whether or not you
talked to Mrs. Lillie McDonald on May 29, 1949!
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A. I don't believe it was the 29th, was itT Was it the 29th,
sir¥
Q. The day that Mr. Bailey died.
A. It was the day that he died, whichever day it was.
Q. Will you please state whether or not Mrs. ~cDonald
told you that she did not see the ladder carried by.Mr. Bailey
touch an electric wire along the Senseny Road that morning
about the time that he died Y
·
Mr. Lowell: I object to that question on the ground that
no. proper foundation for it has been laid.
Judge Marshall: In what respect?
Mr. Lowell: The question that was asked of Mrs. McDonald was, "The only statement that you made to Mr.
Harris and Mr. Neurdenburg was-'' thus and so, not something that she didn't tell them.
Mr. Kuykendall: I specifically asked, also, whether or
not she made a statement that she did not see the ladder
touch the wires.
Judge Marshall: You are unwilling to concede what Mr.
Kuykendall says Y
Mr. Lowell: My· recollection is that the question was,
''Was the only thing that you told Mr. Harris and Mr. Neurdenburg-''
page 277 ~ Judge Marshall: ] think we bad better examine the record. Gentlemen of the jury, there
will be a short recess. You gentlemen may leave the jury box.
(Whereupon, after proper cautioning of the jury, the
court and counsel retired to chambers where a part of the
record was read, and the following proceedings were had):
Mr. Lowell: I withdraw the objection. I have no desire to
handicap the examination with improper grounds.
(Whereupon, the court and counsel returned to the courtroom.)
By Mr. Kuykendall:
·
Q. Mr. Harris, will you please state whether Mrs. Lillie McDonald told you on May 24, 1949, the clay that Mr. Bailey died,
that she did not see tl1e ladder carried by Mr. Bailey touch
any· of the electric lines 7
·
.A. I don't remember whether she did or not.
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· Q. Do you have anything to refresh your recollection as to
what she told you?
.A. Well, yes, I do.
Q. Will you please refresh your recollection and tell me
whether she told you that she did not see the ladder touch the
wire?
l\fr. Lowell: May I first have the witness identify the paper
without referring· to any person who may have eitl1er made
the statement or sig'lled the statement, or otherwise identify

itf
Judge Marshall: Do you want to see it f
1\fr. Lowell: May I¥ (Reading paper.)
page 278

~

By Mr. Kuykendall:
·
Q. Now, will you please answer the question?
A. There is nothing at all in the paper to say whether she
did tell me .that or whether she didn't. There is nothing at
all with respect to that question in one way or the other.
Q. Did she, or did she not, tell yon on that day that she did
not see the metal ladder carried by Mr. Bailey touch one of the
electric wires!
A. I am unable to say, because I can't remember, and there
is nothing in this paper to say whether she told me or whether
she didn't. It's just a point that was overlooked, as far as I
was concerned.
Q. Will you please state whether or not she told you.on that
day in the presence of Mr. N curdenburg that all that she saw
was l\fr. Bailey straighten up and fall backwards with the ladder on bis face f
.A. She didn't tell me that that was all she saw.
Q. She didn't tell you that f
.A. She told me that.
Q. Did she tell you that that was all that sl1e sawf
.A. No, she didn't tell me that that was all she saw. She did
mention that she saw him fall.
Mr. Kuykendall: That's all.
Mr. Lowell: No questions.
Mr. Kuykendall: May I examine the paper, if
pag·e 279 ~ Your Honor please, to further cross-examine the
witness?
tTudge Marshall : Certainly.
1\fr. Lowell: I object. May we present our objection to
Your Honor in chambers 1
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Judge Marshall : Do it right here.
("Whereupon, the court and counsel had a conference at the
bench.)
Judge Marshall: ·wm you show l\Ir. Kuykendall the paper,
please?
Mr. Kuykendall: (Reading· paper) I agree the witness be
excused, if counsel are willing.
Mr. Lowell: We have no further questions.
Judge Marshall: The witness is excused from further attendance upon the court. ·
(Witness excused.)
Whereupon,

WILLIAM NEURDENBURG
was called as a witness on behalf of the defendant, and having been previouly duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. Mr. Neurdenburg, you are employed by II. F·. Byrd, Inc.,
I believe?
A. Yes, sir.
Q. Were you so employed on May 24, 1949T
page 280 ~ A. Yes, sir.
Q. Will you please state whether or not Mrs.
Lillie McDonald made the statement to vou on that date that
she did not see the ladder carried by Mi:. Bailey touch any of
the electric wires?
·
A. I don't knew as that statement was particularly made
to me, but it was made.
Q. To whom did she make it in your presence?
A. ,vell, it seems to me that Mr. Harris-Milton Harriswas with her at the time.
Q. Did you hear her make that sta tern en t?
A. Yes, I heard that said, that remark made.
Q. ·wm you please state whether or not prior to May 24,
1949, you circulated, exhibited where the employees of H. F.
Byrd, Incorporated, could see, posters and memoranda re-
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garding· the use of metal ladders around and near electrically
charged wires 1
Mr. Lowell: I object to the question, unless a date when
that .occurred, if it occurred, is ·fixed.
Mr. Kuykendall: I asked if he did prior to May 24, 1949.
Mr. Lowell: That's a long way back, and it may be long before anything that is pertinent to the plaintiff in this action.
Judge Ma;rshall: Yes, I think you will have to fix a date.
By Mr.. Kuykendall-:
,Q. All right, I will ask it this way: Will you
page 281 }- please state wliether or not you exhibited in a public place around the workshops of H.F. Byrd, Incorporated, adjacent to the orchard where. Mr. Bailey died
any poster or other literature warning t11e employees as to
the danger of using- metal ladders around eleetrie wires Y
Mr. Lowell: I again object on the ground that no date has
been fixed, no evidence tliat this witne.ss knows anything about.
Mr. Kuykendall: I asked him if he did, and if he did, I will
ask him what the date was.
J"udge Marshall: If he did ten years before that, I think
probably it would be inadmissible. I think you wquld have
to put the date in closer proximity than that.
Mr. Kuykendall: I think,. if Your Honor please, I have a
right to ask him if he posted any such notice. If he says he
did, I will ask him what date, and if it's too remote, I will not
ask him what the notices said.· I will have to fix the date by
asking him what he did.
Judge Marshall-: You don't know when it was?
Mr. Kuykendall: I don't know t11e exact date.
Judge Marshall: Let's say within a year. Could you ask
him if he did within a year T
Mr. Lowell: But, if Your Honor please, this deceased only
entered their employ in October, 1948, from October, 1948 to
May 24, 1949.
Judge l\farshall: Yes, obviously, unless the
page 282 ~ posters were there during that interval, Mr. Kuykendall, it would be inadmissible.
By Mr. Kuykendall:
Q. ·wm you please state whether or not you posted notices
where the employees of H. F. Byrd could see them, pointing
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(()Ut the .daDger ,of us~g metal ladders in d0se _pr,@ximity ·.t(!)
1electricity charged wires.?

Mr. Lowell: I object to facts stated in the qnestien which
:aren't bef!@re the ·ctmrt. If there is -any warning in writing,
it shcmJd he p.roduced :and the complete &lbstance ,of that ·alleged warning should be stated in the question.
Judge Marshall: Yes, tl1e objection is .sustained .on :the
:ground of ·a leading question.
]3y Mr. KuykendaU-:
Q. Will you please ·state wl1etber ·any warn'ings were givel!l.
to the employees of H. F. Byrd, Incorporated, during the time
that J ess-e Hailey was working for that company.Mr. Lowell: I object to that question.
Mr. Kuykendall: Will you please wait :until I finish the
question 7
13y Mr. Kuykendall:
Q. -alluding to the danger 1>f the use of metal ladders
:around electrically charged wires f
Mr. Lowell: I object to that question unless the witness
himself spea1rs of a. notice which he g·ave to the
J)age 283} deceased, Jesse J. Hailey.
Judge Marsball: Objection is coverruled.
Mr. Lowell: May I note an ·exception.
Judge Marshall : ·Exception noted.
(Whereupon, the last-above-1·ecorded question was read.)
J3y Mr. Kuykendall:
Q. Do you know about when you posted those notices and
:gave those warnings Y
A. I can give you the months that the notices were posted..
Q. All right, sir.
A. That wa-s in· Aug11st.
Q. August of what y.ea:1.·J
A. Of 1948..

de-

Mr. Lowe11: 'Then I move to strike it out, because the
~eased, J esE.e J. Bailey, entered the employ of H. F. Byrd, Incorporated on October 12, 1948.
.Judge Marshall: Unless you can show, Mr. Kuykendall,
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that the notices were still posted during that interval, I think
it would be inadmissible.
By Mr. Kuykendall: ,
Q. Will you please state whether or not those posters remained in the conditions you placed them and were continued
there?
A. Yes, sir.
Q. For how long t
.A. I think-as a matter of fact, I know they
page 284 ~ stayed there during a part of the winter.
Q. Of what yead
A. The winter of 1948-49.
Q. ·wm you please state whether or not there wen~ any
circulars handed out by you among the employees of H. F.
Byrd, Incorporated l
Mr. Lowell: I· object again, unless there is evidence that
these circulars or notices were given to the deceased.
Judge Marshall: I think that objection is well taken.
Mr. Kuykendall: I think we have a right to know whether
we made a distribution., and then they can inquire.
Judge Marshall: Of course, your argument would be that
even if he didn't have one, he might have heard it from someone else.
:Mr. Kuykendall: Not only that, if Your Honor please, but
we are charged with negligence. "\\Te have got a right to showJudge Marshall: You are trying to show someone else's
action or precaution. The objection is sustained.
By Mr. Kuykendall:
Q. Where were the notices posted about which you have
spoken?
A. There was one put on the shop door, my part of the
farm, one put on tl1e oil house door, wl1ich was across from the
shop, acro~s the road from it. There were sevpage 285 ~ eral put on poles on the line-on the power line.
I don't mean to say they were on every pole, but
there were several on poles-several poles.
Q. Will you please state whether or not the foremen working under you were given instructions to caution and instruct
the employees of H. F. Byrd, Incorporated, after October,
1948, and up until the time of Mr. Bailey's death of the danger
of using metal ladders around power lines f
-

Northern Va. Power Co., v. S. V. Bailey, .Adm'x &c.

~ 233

Williani N eurdenburg.
Mr. Lowell: I object to that as entirely hearsay.
Judge Marshall: Objection sustained.
Mr. Kuykendall:· I have a right to show what ~ction was
taken by H.F. Byrd, Incorporated, to warn these employees.
Mr. Lowell: H. F. Byrd, Incorporated, is not a defendant.
Judge Marshall: That might be one of your precautions~
but that is not a party to this action.
Mr. Kuykendall: But, I ain going to follow that up.
Judge Marshall : That wouldn't bring· it home to the person involved. The objection is sustained.
Mr. Kuykendall: If Your Honor please, I'd. like to be
heard on this before I go any further.
Judge Marshall: All rig·ht, gentlemen of the jury, remain
in your jury box, and the witness remain on the witness stand.
· (Whereupon, the rourt and counsel retired to chambers,
where the following proceecling.s were had:)
Mr. Kuykendall: If Your Honor please, I am
going to follow this up by showing that Bailey was
in g-roups qf employees at the time he received instructions from foremen of the dangers.
Judg·e Marshall: But you will put the cart before the horse
if you show that.
Mr. Kuykendall: I take the position that I have a right to
show that the power eompany had disseminated this information through the channelR of H.F. Byrd, Incorporated, and it
was handed down in successive procedures to the foremen and
then on to the employees and that they did get that warning
directly from the high command of H. F. Byrd, so to speak.
Now, they are charging that the power company knew of this
condition and did nothing about it.
Judge :M:a1~shall: I think you can show that the foreman
gave this man the instruction, but I don't think you can show
that the foreman's foreman instructed the foreman to ·give
instructions. It must be brought home to him, and I don't
think the other is admis8ible.
Mr. Kuykendall: I except to tliat.
Judge Marshall : Exception noted.

page 286

~

(Whereupon, the co1frt and counsel returned to the courtroom.)
By Mr. Kuykendall:
.
Q. Will you please state whether or not the Northern Vir~
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ginia Power Company furnished you with notices or posters
that you did post in tbe positions that you have spoken of at
the time about which you spoke! .
page 287 ~ A. Did vou sav "at times" Y
Q. Durfng the .. tim~ that you have spoken of between October, 1948, and the time Mr. Bailey died!
·
A. No.
Q. Did they furnish you with any posters¥
A. In that time., in other words, between October and May?
Q. Yes.
A. No.
Q. ·wen, did they furnish you posters prior to that that
were still posted during the period from October, 1948, to
:May, 1949?
·
A. Not till May, 1949~ no.
Q. Well, till what time?
A.
en, I'd say during, possibly, through the first of the
year.
Q. Will you please state whether or not you personally
cautioned Mr. Bailey and other employees of the H.F. Byrd,
Incorporated, to be careful not to let their metal ladders get
high enough to reach electrically charged wires 1

,v

Mr. Lowell: I object to these questions as entirely leading.
Judge Marshall: Ye$, sir, they are leading questions. Objection sustained.
By Mr. Kuykendall:
Q. Will you please state whether or not you
personally gave any warning to :Mr. Bailey and
other employees of that company 1

page 288

~

Mr. Lowell: I object to that question as including other
persons, because the issue l1ere is Mr. Bailey.
tludge Marshall: Objection is overruled.
The Witness: M:av I ask-he said not to answer-there
is something I don't 1;nderi;;tand about this question. Do you
mean did I speak to Mr. Bailey, to him personally f

By Mr. Kuykendall:
Q. Yes.
A. No.
Mr. Kuykendall: Yon did not. I think that's all.
Mr. Lowell: No questions.
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Virginia: Wilson.
(Witness excused.)
· Mr. Kuykendall: l\Irs. Virginia "Tilson.
Whereupon,
VIRGIN1A ,v1LSON
was called as a witness on behalf of the defendant., and being
first duly sworn, was examined and testified as follows':

DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. Will you state your name, please?
A. Virginia Wilson.
Q. Where do you live, Mrs. ,vnson !
page 289 ~ A. About six miles out of Berryville on Senseny Road.
Q. What is your age?
A. Thirty-five.
Q. Will you please state whether or not you were working
for H. F. Byrd, Incorporated, on May 23rd and May 24th,
19491

A. I was.
.
Q. Will you please state whether or not you knew Mr. Jesse
Bailey?
A. I knew him for a short time, just a few days that I had
worked out there.
Q. Will you please state whether or not you and Mr. Jesse
Bailey and others in your group that were working in the
orchard on May 23, 1949, were warned by Mr. WoodMr. Lowell: I object to that as a leading question.
Judge Marshall : He has not :finished the question. I don't
think it's a leading question.
Mr. Lowell: I don't like to get a lot of facts before the
jury that would be strickEln~
Judge Marshall: Perhaps that is well taken. Objection is
sustained.
By Mr. Kuykendall:
Q. Will you please state whether or not Mr. Wood, the
foreman of H. F. Byrd, Incorporated, spoke to you and Mr.
Bailey in your grmip on May 23, 1949, telling you where you
would work the next day 7
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page 290

~

A. Yes, sir.

·

Mr. Lowell: I object to that question and move to strike
out the answer unless it be shown that Mr. Bailey was there
. within hearing and addressing distance.
Judge Marshall: Objection is overruled.
By Mr. Kuykendall:
·
Q. Will you please state whether Mr. Bailey was present
with you and others at the time l\fr. Wood spoke to you.
A. I wouldn't say positive whether Mr. Bailey was right
in the bunch, but we were warned.
Q. You were what T
A. We were told about the wires that the next dav we
would be working next to, but I wouldn't say positively.. that
Mr. Bailey was right there.
Mr. Lowell: I move to strike out the answer as incompetent.
Judge· Mar.shall: Objection is sustained.
Mr. Kuykendall: If Your Honor please~ I should like to
be able to cross-examine the witness as being taken by surprise, as a hostile witness.
Mr. Lowell: I object to that. There is no evidence of
that.
Judge Marshall: Do you claim that the witness has made
contradictory statements to you?
l\fr. Kuykendall: No, not to me~
Judge Marshall : How can you be tEtlten by surprise T
Mr. Kuvkendall: I have been advised as to the
page 291 ~ statements made.
·
Judge Marshall: Objection sustained.
Mr. Kuykendall : Exception noted.
By Mr. Kuykendall:
Q. Will you please ·state who was present, Mrs. Wilson,
when Mr. Wood told you about the use of metal ladders.
Mr. Lowell: I object to that as immaterial in view of her
statement that Mr. Bailey wns not present. ·
Mr·. Kuykendall: The witne~s lmsn't said that, and,I have
a right to examine the witness as I think Mr. Lowell has ·consistently done here.
,Judge Marshall: You can't cross-examine her, thoue;b.
Mr. Kuykendall: I am not cross-examining her. I asked
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.her who was present when Mr. Wood talked to her on the
day prior to May 24th.
Judge Marshall: What is the relevance of that if Mr.
·
Bailey were not there?
Mr. Kuykendall: I think I have a right to find out if Mr.
Bailey was present.
Judge Marshall: You will have to ask her.
By Mr. Kuykendall:
Q. Was Mr. Bailey preBent?
A. Yes, Mr. Bailey was moving along-we were moving
ladders where we would be working the next day,
page 292 ~ and we were all moving along when Mr. ,vood
told us that we would be working next to the
wires.
Q. And what did he tell you about that 1
Mr. Lowell: I move to Rtrike out the answers not indicating whether Mr. Bailey was even within hearing distance,
much less addressed bv Mr. Wood.
Judge Marshall: The objection is overruled.
By Mr. Kuykendall:
Q. Will you please state what Mr. ·wood said to you and
the others?
Judge Marshall: Just a moment, Mr. Kuykendall, I overruled the objection at this stage, but you bad better ask her
how close he was. ·
By Mr. Kuykendall:
Q. Mrs. Wilson, ,vill you please just tell the jury the position that you and l\Tr. Bailey and others occupied as you were
carrying the ladders 1
A. I really don't know theMr. Lowell: ,Vhat she was told when sl1e said she was told.
Judge Marshall: That's rig·ht, at the time that 1\fr. Wood
made the statement.
Mr. Kuykendall: I didn't understand Your Honor.
Judge Marshall: I think what we want to know is whether
Mr. Bailey was there at the time Mr. Wood made the statement. Now, connect that up with tbis statement.
page 293

~

By Mr. Kuykendall:
.
Q. Was Mr. Bailey in the group at the time Mr.
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Wood told you about where you would be working the next
day!
A. Yes.
Q. And will you please e:itate whether he was in the group
when he told you that you would be working next to the wires Y
Mr. Lowell: If Your Honor please, a group might be an
enormous group over a wide expanse of land.
Judge Marshall: Yes, that doesn't confine it enough0 Mr.
Kuykendall.
By Mr. Kuykendall:
Q. Will you please state whether or not Mr. Bailey was
present within hearing distance of Mr. Wood when he told
you all where you would be working the next day?
Mr. Lowell: I objec.t to that as calling for a conclusion.
Judge Marshall: Objection sustained.
Mr. Kuykendall: On what ground, may I ask 7
.Judg·e Marshall: On the ground it calls for a conclusion of
fact. That would have to do with his _ability to hear, his
keenness of hearing. You must say the distance, how close he
was, approximately.
Mr. Kuykendall: I take exception to the court>s ruling.
Judge Marshall: Exception noted.
By Mr. Kuykendall:
.
Q. Do you know approximately how close Mr.
page 294 ~ v\Tood was to Mr. Bailey when he told him?
A. No.
Q. Was he within sight?
A. Oh, we were all in sight.
Q. And was be within hearing distance of Mr. Wood f
A. I don't know.
·
Mr. Lowell: I obje<'t to that as calling for a conclusion.
Judge Marshall: Objection Fmstained.
Mr. Kuykendall: Ex<'eption noted.
Judge Marshall : Exception noted.

By Mr. Kuykendall:
Q. What did Mr. ·wood tell the group that you were in Y
Mr. Lowell: I objQct to that.
Judge Marshall: Objection sustained.
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Mr. Kuykendall: Exception noted.
· Judge Marshall: Exception noted.
.By Mr. Kuykendall:
Q. Will you please state whether or not you saw any posters
in the shop area constituting a warning to the employees of
H. F. Byrd, Incorposa ted Y
Mr. Lowell: I object to that as immaterial.
Judge Marshall: Objection is overruled.
Mr. Lowell: Exception not{!d.
J udg.e Marshall : Exception noted.
The Witness: Ycs, I saw posters.
page 295 ~ By Mr. Kuykendall:
Q. And where were they¥
A. Around th~ shop.
Q. What did the posters contain?
Mr. Lowell: I object to that as not the best evidence of the
contents of the posters.
Judge Marshall: Object.ion sustained.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted. I think you will have
to show that you are unable to produce the posters themselves, Mr. Kuykendall, in order to admit the secondary evidence of their contents, and there has been no evidence of
that.
Mr. Kuykendall: I think that's all.
Mr. Lowell: No questions.
(Witness excused.)
Mr~ Kuykendall: Robert Wood.
Whereupon,
I

I

. ROBERT WOOD
was called as a witneRs on behalf of the defendant, and having been previously duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. I believe you have testified previously in this matter,
have you7
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.A.. Yes.
page 296}

Q . .And what ·position did you occupy with

H. F. Byrd, Incorporated T
A. Well, I was foreman at that time over that bunch of
thinners.
Q. During the month of May~ 1949, were you foreman of
the group that worked in the Byrd orchards Y
A. Yes, sir.
Q. Who wa~ in that gToup1
A. Mr. and Mrs. Bailey, Mrs. McDonald, Kenny McDonald,
Viola Jackson, ;Charles Wood and Lee Shatford, ::M:rs. Wilson,
Mrs. Diefenderfer. That's all I can think of right now.
Q. Will yo11; please state whether or not Mr. Bailey was
present in the group at any time prior to May 24, 1949, when
instructions were given to that group
A. Yes, sir, Mr. Bailey was with th~t group always.
Q. ]\fr. Bailey was present with that group when you instructed that gToup in the use of metal ladders T
.A.. Yes, Mr. Bailey was i'n that group.
Q. And will you please state whetl1er or not Mr. Bailey was
present in the group when you instructed that group in the
use of. metal ladders in so far as they related to electric
lines?
A. Yes, sir, Mr. Bailey was in the group.
Q. And will you please state wl1at you told that group in
relation to the use of metal ladders in so far as their use was
concerned in close proximity to electric lines 7
page 297 ~

Mr. Lowell: I object to that question on the
ground that it hasn't fixed a time or a place or
the presence of Mr. Bailey where he would, although being
in the group, hear what was said.
Judge Marshall : Fix the time and place., if you can.
By Mr. Kuykendall:
Q. Can you state the times and places in which you instructed that group in which l\fr. Bniley was present t
A. No, sir, I couldn't state the times and places. Tl1e only
thing is whenever any place that I would be at it was close to
wires, I would warn them.
Mr. Lowell: I object to that and move to strike out the
answer as not responsive to the question.
Judge Marshall: Objection sustained.
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By Mr. Kuykendall: .
.
Q. Will you please state whether or not when you were
close to electric wires in the Byrd orchard you instructed the
group in which Mr. Bailey was¥
Mr. Lowell: I object to the question as leading, and I
think it prejudicial for the jury to hear the question in that
form.
Judge Marshall: I don't know what he is going to say.
Mr. Lowell: It's constantly being driven homeJudge Marshall: Let's discuss it in_ charrlbers. Gentlemen of the jury, remain in the jury box.
page 298

~

("Whereupon, the court and counsel retired to
chambers where the following proceedings were
had:)

::M:r. Lowell: I have objected on several occasions and do
now object to the general form of leading questions which
counsel has been propounding to these witnesses with regard
to giving of warning, which questions include the, substance
of the alleged warning· given, althoug·h no foundation has :first
been laid to show that the deceased, Jesse J .. Bailey, was
present and heard these warnings, so that the constant repetition of these questions containing the substance of these
warnings when heard by the jury may impress them with the
fact that such warnings were in fact given. I think that the
questions should be confined to a simple statement, '' Did you
have a conversation," and then when it is properly identified,
the substance of the conversation can be stated so far as it
can properly be given with respect to the decedent, Jesse
Bailey.
I wish that the court could sug·g·est to counsel that the substance of these warnings be omitted from the question until
the witness has been properly qualified to answer.
Judge Marshall: Yes, I think, !fr. Kuykendall, you should
do that. I think it's all right to ask if he gave instructions
to a group which included Mr. Bailey. Tl1en I think that Mr.
Kuykendall should confine it as close as he can to the dates
when instructions were given. I think that last question is
leading-. Objection sustained. I will note your exception.
(Whereupon,, the court and counsel returned to the court·
·
room.)
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page 299 ~ By Mr. Kuykendall:
.
Q. Will you please state whether or not you
gave any instructions to the group, to Mr. Bailey and the
others in the group in which Mr. Bailey worked reg·arding the
use of metal ladders around and in the vicinity of electrically
charged wires?
A. No, sir, I didn't give them any instruction. I would
only tell them when we would get close to the lines I would
warn them to stay away from the lines.
Q. And how frequently did you give them that warning?
A. ·whenever we would be working close to the electric
lines.
Q. Will you please st.ate whether or not 1\fr. Jesse Bailey
was present in the group when that warning was given 1
A. Yes, sir, he was in the group.
Mr. Kuykendall: I think that's all.
Mr. Lowell: No questions.
(Witness excused.)

·

Mr. Kuykendall: Mr~ Bowen.

Whereupon,
ANDREW J. BO\VEN
was called as a witness on behalf of the defendant, and being
first duly sworn, was examined and testified as follows :

DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. Mr. Bowen, will you please state your name and residence?
page 300 } A. Andrew J. Bowen, ,vinchester, Virginia.
Q. ·what is your age?
A. Forty-two.
Q. What is your occupation, l\Ir. Bowen?
A. I am employed by Northern Virginia Power Company.
Q. In what capacity?
A. District mana~rer.
Q. 1\fr. Bowen, will you please state whether you were present with Mr. Moler, Mr. Beard and myself on June 6, 1949,
at the Byrd Orchard in Clarke County when Mrs. Lillie McDonald was interviewed 1
.
•
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A. I was with that group on June 6, 1950.
Q. I mean 1950, I beg your pardon.
you please state
whether or not Mrs. Lillie McDonald stated she did not see ·
the ladder carried by Mr. Bailey touch the electric wires Y
A.. She stated she did not see it.
Q. And will you please state what she did say f
A. Well, as I recall it, she said that she-

,vm

Mr. Lowell: I object to the witness saying, "as I recall
it-". Either· he does or he doesn't. If he does recall it, he
can testify, but if he doesn't recall it,-he can't answer.
Judge Marshall: Objection is overruled.
The Witness: Mrs. McDonald stated that she saw Mr.
Bailey stiffen and fall with the ladder falling on top of himacross his face.
page 301} By Mr. Kuykendall:.
·
Q. Did she state whether or not she saw anything elseY
.A. No, sir.
Q. Now, will you please state whether or not the Northern
Virginia Power Company, through you, delivered posters to
H.F. Byrd, Incorporated, warning as to the use of ladders in
the vi~inity of power lines, and if so, on what date or approximately what date Y ·
A. Yes, sir, we did send out those posters.
Mr. Lowell: I object to any. testimony until we first fix
a date on it.
Judge MarshaJl : He will have to show it was prior to the
dea tb of the de-ceased.
By Mr. Kuykendall:
Q. Did you send out any posters prior to the death of the
decedent, Mr. Bailey?
A. Yes.
Q. Do you know when or about when?
A. They were sent out during August and the first part of
September, 1948.
Q. And at wl10se request Y,

Mr. Lowell: I object to any further testimony on the
ground that that was before ~he decedent entered the employ
of H. F. Byrd., Incorporated.
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Judge Marshall: Objection is overruled.
(Whereupon, the last above-recorded question was read.)

,v

page 302 }

The ·witness :
ell, our company sent the notices, and then 'Ye had a request from Mr. Neurdenburg for additional posters, which were delivered to him.
Mr. Kuykendall: I believe that's ~IL
Mr. Lowell: I move to strike out the testimony of the witness as having no connection whatever with the deceased,
Jesse Bailey.
Judge Marshall: Motion is denied.
Mr. Lowell: May I note an exception Y
Judge Marshall: Exception noted.
Mr. Lowell: No questions.
(Witness excused.)
Mr. Kuykendall: Mr. Beard.
Whereupon,
RAYMONDE. BEARD
was called as a witness on behalf of the def end ant, and being
first duly sworn, was examined and testified as fallows:
DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. Will you please state your name, age, residence and occupation?
A. Raymond E. Beard, 38, Hagerstown, Maryland. ·what
was the other question, sir?
Q. Occupation.
A. Safety supervisor of Potomac-Edison Company.
Q. ·wm you please state whether Mrs. Lillie
page 303 ~ McDonald made a statement to you in the presence of myself, Mr. Moler, Mr. Bowen and Mr.
Brubaker on June 6, 1950,, relating to this matter?
A. Yes, she did.
Q. Will you please state whether or not she stated that
she saw the ladder carried by Mr. Bailey touch any of the
electric wires of the power eompany Y
A. She stated that she did not see the ladder touch the
wire.
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Q. ·wm you please state what she did state¥
A. As near as I can recall she stated that on direct question from Mr. Moler-and I was standing at her right handthat she saw Mr. Bailey straighten up, then fall to the ground
and the ladder fell across him and that she. rushed up to him,
not knowing whether he was ill or whether he had been hurt.
Mr. Kuykendall: That's all.

CROSS EXAMINATION.
Bv Mr. Lowell:
"'Q. Where was this statement made to you and the others
whom you have named f
A. It was made at the entrance to the buildings on the
Rosemont No. 2 orchard where Mr. Neurdenburg has his headquarters.
Q. And at what time of the day was it made T
A. Noontime.
page 304 ~ Q. Do you know what Mrs. McDonald was doing at that place at that time?
A. I do not, sir. She was coming in for lunch. •
Q. Dq you know whether anyone from either the power
company or from H.F. Byrd, Incorporated, summoned her to
this place where you were assembled f
A. They did not.
Q. Name everyone present during the time when this conversation took place and this statement was made as you describe it.
A. I am unable to do that, as I do not know the names of
the people. There were-well, I will say quite a number of
workmen came in at noon.
Q. I am not speaking· of that, I am speaking of the people
who participated in this group in this questioning of Mrs.
McDonald?
A. Mr. Moler, who asked her the direct question, was standing on my left, or to the left of :fyirs. McDonald. I was ·to
her right. Mr. Moler, myself Mr. Kuykendall, J\fr. Neurdenburg, Mr. Brubaker, and that's the only names I can recall at
the moment.
Q. And who did the questioning?
A. Mr. Moler asked her the question directlv.
Q. And over how long a period of time did this questioning
take place?
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page 305 ~

A. You mean just of Mrs. McDonald Y
Q. Yes,, I am only concerned with :Mrs. Mc-

Donald.
A. Oh, five or ten minutes, I would say. I am just not sure.
I didn't time it.
Q. And will you state about how many questions and answers were gi.ven in the course of that questioning Y
A. The exact number I'd be unable to state.
Q. Did you make any written notes of the question and answers!
·
A. No, sir.
Q. Did anyone present who participated in that questioning make any written memorandum of questions and answers T
A. I am afraid I don't quite understand.
Q. Did anyone write it down on paper Y
A. You mean word for word, the actual question and answer?
,
Q. I am not going to pin it down as closely as that. Was
any written memorandum made then and there while the ques·tioning was proceeding as to what Mrs. McDonald was being
asked and what answers she was giving·Y
A. Well, I can't say that.
Q. Did you see anybody write anything down to refresh
memory or for any other purpose as to what was asked and
what was answered?
A. No, sir.
Q. Where were you all sitting or standing at the time¥
A.
e were standing.
page 306 ~ Q. Any table or any place where anyone did
writing!
A. No, sir.
Q. Was there any attorney present other than Mr. Kuykendall?
A. No, sir.
Q. Did you, yourself, make any written memorandum of
what was asked and answers given f
·A. No, sir.
Q. Did Mrs. McDonald ]1ave with her anyone, friend or
relative?
A. She bad her son.
Q. Was he in the plnce where the questioning was proceeding?
A. It was outdoors. and he was rig-ht beside her.
Q. You mean hearing these questions and answers beside
her!

,v

Northern Va. Power Co., v. S. V. Bailey,

Adm'x &c. 217

J. C. Bru,baker.
A. Yes, sir.
Mr. Lowell: That's all.
Mr. Kuykendall: You may step down.
(Witness excused.)
I

Mr. Kuykendall: Mr. Brubaker.
Whereupon,

J. C. BRUBAKER
was called as a witness on behalf of the defendpage 307} ant, and being first duly sworn, was examined and
testified as follows :
DIRECT. EXAMINATION.
By Mr. Kuykendall:
Q. ·wm you please state your. name, age, residence and occupation?
A. My name is J. C. Brubaker, I am 44 years old. My residence is Berryville., Virginia, and I work for the Northern
Virginia Power Company as local manager.
.
Q. Will you please state whether or hot you were present
at the Byrd orchards where Mr. Neurdenburg has his shops
on June 6, 1950, when Mrs. Lillie McDonald was interviewed Y
A. Yes, sir, I was present.
Q. Will you please state whether or not Mrs. McDonald
stated that she did not see the ladder carried by Mr. Bailey
touch any of the electric wires ?
A. I heard her make that remark, yes, sir.
Q. Will you please state what she did say, if you recall¥
A. You mean you want me to give the whole story as I
heard iU
Q. From her.
A . .As I recall it, she was in the orchard with her son, Henry
McDonald, and Mr. Bailey finishing up a tree, thinning out
the apples on this particular tree, and Mr. Bailey went ahead
with his ladder carrying it in a vertical position, walked towards the road, and, of course, as I understand
page 308} it, Mrs. McDonald and Henry McDonald followed,
. and when Mr. Bailey got near the road he seemed
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to stiffen and then, of course, stopped-stopped and stiffened
and fell over on his side with the ladder falling on top of him.
And then the question was asked of her whether she saw
the ladder strike the wires, and she said that the ladder did
not strike the wires.
Q. Now, Mr. Brubaker, will you please state whether or
not you went out to this place in the Byrd orchard after you
had been advised of Mr. Bailey's death?
A. Yes, sir, I went there on that day, I would say around
three o'clock in the afternoon.
Q. Will you please state whether or not you found the
metal ladder at that place?
A. Yes, sir, I saw a metal ladder lying on the g-round approximately 15 feet away from the point where I was told
that :Mr. Bailey had fallen.
Q. vVill you please state whether or not you examined that
ladder for marks 1
A. Yes, sir, I examined that ladder thoroughly, looked it
over, the entire ladder, for any marks that I might be able to
find.
Q. Will you please state what experience you have had in
connection with the use of electricity and burns caused by
electricity Y
.A. vVell, I have been working for the company
page 309 ~ - I am on my 27th year, and during that time I
have worked in various capacities in repairing appliances, and I have worked in the meter department where
we worked on various voltages of electricity and various
sizes of wires, and I have had many cases where I have seen
electricity become shorted or make contact with some object
and make burns, and I feel that I would know an electricity
burn on a piece of metal if I saw it. And, of course, I was
looking for that on that ladder, and I saw nothing to indicate
that there was a burn of that description on that ladder.
However, there were some marks on the ladder that I would
think would be normal from the use it would have in a tree
or maybe being d1~ug on the g-rotmd at times, but they were
mostly scratches or maybe some marks made by contact witl1
the tree, but I am definite today that I saw nothing to me
would indicate the ladder was burned in any way.

Mr. Kuykendall:

That's all.
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CROSS EXAMINATION.
By Mr. Lowell:
Q. In connection with your examination of that ladder,
who was present when you examined the ladder?
A. Mr. vVeaver, who works with me, went out there with
me and Mr. Smallwood, the sheriff, and Mr. N eurdenburg,
and I believe Mr. Wood was there, but I am not positive about
the other.
Q. When was that and what time of the day?
page 310 ~ A. That was in the neighborhood of three
o'clock, approximately three o'clock
I was
called-I received word in vVhite Post., which is eleven miles
from here.
·
Q. I am trying to fix the day. "\Vas it the day of the accident?
A. Day of the accident, yes.
Q. Was Dr. Tappan, tl1e coroner, present¥ .
A. No, sir, not at the time I was there.
Q. Did Mr. Neurdenburg· call your attention to two black
marks about two feet from the top of the laddert
A. I don't recall Mr. Neurdenburg did call my attention to
anv marks. "\Ve did notice marks on there.
Q. You did notice two marks? Will you describe what
those marks were?
A. I don't recall seeing just two marks on there, as I said
before.
Q. Do you recall seeing two marks that were blackened and
about as thick as a finger and about three inches long·!
A. No, sir, I do not recall seeing those marks, no, sir.
Q. Do you know what material that ladder was .made of Y
A. vVell, I heard since that it's aluminum mag·nesium.
Mr. Kuykendall: I object to that, Your Honor.
Judge Marshall: On what ground?
Mr. Kuykendall: He is getting ready to say what he heard,
and I object to his stating· what he heard.
page 311 ~ Judge Marshnll: He asked him if he knew.
The question is not objectionable.
Mr. Kuykendall: I object to the wit11ess stating that, ''I
have heard-"
·
Judge Marshall: Don't state it unless you know.
The Witness: All right, sir.
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By Mr. Lowell:
Q. Do you know it is a metal ladder?
A. I know it was a metal ladder.
Q. Do you know it was 24 feet long?
A. I measured -it, yes.
Q. Did you note its appearance as a metallic object?
A. Well, it looked like a ladder., except it was made out oflooked to me like-aluminum, aluminum metal.
Q. As a matter of fact, don't you know that aluminum and
magnesium are very much alike Y
Mr. Kuykendall: I object to that.
J udg·e Marshall: Obje~tion sustained. This isn't responsive to direct.
By 1\1 r. Lowell :
Q. Is that a conductor of electricity
Mr. Kuykendall: Object to thnt question.
Judge Marshall: On what ground t
Mr. Kuykendall: Not responsive to direct examination and
hasn't been shown this witness knows anything
page 312 ~ about the conductivity. Doesn't know what kind
of metal it was, be hasn't even testified to that.
l\fr. Lowell: The witness testified as to what sort of marks
appeared on that ladder. .
Judge Marshall: Yes, I think that lets it in. Objection
overruled.
Mr. Kuykendall: Exception.
Judge Marshall : Exception.
By Mr. Lowell:
Q. Is that type of ladder n conductor of electricity:
Mr. Kuykendall: I object to t11e question on tlle ground it
doesn't have to be a conductor in order to be burned, if Your
Honor please. It is not necessary to show that.
J udg-e Ma rsball: Objection fa overruled.
l\fr. K uykenda11 : Exeeption noted .
•Judg:e Marshall: Exception noted.
The ,vitness: Well, I would certainlv think it would be a
conductor of electricitv if it was meta]. "
Mr. Kuykendall: I move to exclude the answer, if Your
Honor please..
_
.
Judge Marshall: 1\fotion is denied.
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Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.

By Mr. Lowell:
Q. From your knowledge of electricity, as you
have just stated you possess, isn't it a fact that
there are two ways in which electricity-and we
will refer to a 2,300-volt current of electricity-can escape
from a transmission wire into a metal ladder either by direct
contact or by flow of electricity arcing· or gapping or shortcircuiting· into the metal ladder when it comes close to but
actually doesn't touch the wire?
'

page 313

~

Mr. Kuykendall: I object to that question.
Judge Marshall: On what ground?
Mr. Kuykendall: There is no charge in the complaint that
the electricity took any such course, and it's not responsive
to direct examination. They are undertaking to show that
the ladder came in contact with the wire, and we offered proof
here to show it w:as not burned. Now, it's immaterial, it's
irrelevant, it's unresponsive to direct examination.
J udg·e Marshall: Objection is overruled.
Mr. Kuykendall: If Your Honor please, I except to that.,
and I'd like for the court to hear me on that.
,Judge Marshall: I am afraid I will have to adjourn. Suppose we adjourn until nine o'clock tomorrow morning.
(Whereupon, after proper cautioning of the jury, court was
adjourned, to reconvene at nine o'clock, a. m. the following
day, Thursday, November 16, 1950; and the court and counsel
retired to chambers where the following proceedings were
had:)
·
Mr. Kuykendall: If the court please, this motion for judgment charges that tbis man's ladder touched .an
page 314} electric wire. The examination of this witness
is for the purpose of showing that they undertook
to show there were marks on the ladder, and they tried to develop the idea that this ladder had. touched the wire, because
it had black marks on it, it was burned. This witness is offered for the purpose of showing that he examined the ladder,
found no marks that would indicate that it had been burned
by electricity.
Now, they want to undertake to show that, well, he maybe
didn't touch it-and they will argue this to the jury-but he
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got close enough, and maybe the electricity jumped over to
it. They are trying to develop by cross examination of this
witness something unrelated to any direct examination. He
hasn't testified whether the ladder came in contact with the
wire or didn't. He merely says that he found no mark on the
ladder that indicated it was a burned mark. Now., that's the
question.
Now, it isn't proper, I submit, for them to say, "Could this
·ladder have been burned by electricity jumping a certain distance to the ladder, although it didn't come in contact with
iU '' He hasn't said it did or did not come in contact with it.
And I submit that it exceeds the scope of the direct examination in relation to this subject, and it enables them, if it goes
in, to try to show in arg·uing with this jury that even thoug·h
the ladder may not have touched the wire, because you may
believe that Mrs. McDonald didn't see it touch, but we are
going to arg·ue that the electricity might have jumped to it.
Mr. Lowell: V{hat I was trying to· bring out
page 315, ~ was the different kinds of marks that would oc. cur if electricity actually short circuited by a
jump when there would be a flame and a spark, and in that
case, if there were not a perfect contact and a perfect conductor, there would be melting and a f'u!-\ing of tl1e ladder,
whereas, if there is a perfect contact-and I want to develop
that further in cross examination, but I think I am at a handicap' when the witness knows the object of my questioningwhen there is a perfect contact and a perfect ground and no
resistance whatever because of the perfect union with wet
ground, wet shoes and a body that is a good conductor and a
metal that is a g·ood conductor., then there is no flame, there
is .no fusion, no melting, and there is no burning the body.
Judge Marslmll: I think you can ask him a question just
like that, but you can't go to asking him about what happens
when the spark jumps.
M:r. Kuykendall : I take exception.
Judge Marshall: Exception noted .

•
page 317
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i C. BRUBAKER
the witness on the stand at th·e time of adjournment, resumed
the stand, was examined and testified further as follows:
CROSS EX...~MIN.A.TION (CONTINUED).
By Mr. Lowell:
Q. Mr. Brubaker, we were, I believe, on tlie subject of the
effect of contact or proximity to. a 2,300-volt electric wire
of a la<;lder of the type ,vhich you inspected and stated was
the one involved in this accident. Will vou state whether or
not there is any difference in the kind of markings that will
appear on such a ladder if it comes immediately in direct
contact with the 2,300-volt charged wire and has formed a
perfect ground with t]ie ground so that the charge flows
through the ladder as compared with marks which would appear on such a ladder if the current of electricity from the
2,300-volt wire short circuited, that is, a-reed or jumped a gap
between the wire and the ladder and met with resistance before becoming grounded f
Mr. Kuykendall: I object to that question on the ground
that there is no evidence that any electricity arced or jumped
from the wire over to this metal ladder and it's predicated
upon a hypothesis that isn't justified.
Judge :i\farshall: Objection overruled.
page 318 ~ Mr. Kuykendall: Exception.
Judge Marshall : Exception.
The Witness: I am more or less of a practical man in electricity and not an engineer, and I just don't know how to answer that question.
By Mr. Lowell:
Q. Well, do you concede that there is or may be a difference in the appearance of the ladder after it has received a
charge of electricity in the one instance by direct contact with
the electric wire, the ladder being· itself well grounded and
therefore offering no resistance, as compared with the condition of that ladder if it received tl1e charge of electricity
by short-circuiting where there was resistance to g-round 1
:M:r. Kuykendall: I object to that question for the reason.,
first, it is not responsive to the direct examination, and second, it's a hypothetical question. It doesn't involve all the
elements shown in this case, and there is no evidence that
there was any arcing or jumping of electricity.
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Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
The Witness: There are so many things to take into consideration with electricity and what it does at any certain
time, I really don't know·whatpuge 319

~

By Mr. Lowell:
Q. Are you able to state what those various

circumstances are which take place when ther:e is
an electric charge through a ladder from a 2,300-volt wire?
What effect will those various circumstances have and in
what different ways on the appearance of the ladder 1
A. My experience of 2,300-volt wires contacting a ladder
is practically nil. I mean, I just don't know what to say.
Q. In other words, you don't know the difference in appearance of the ladder one way or the other?
.A. The difference of the appearance of the burJ! on the
laddert
Q. Yes .
.A. No, sir, I wouldn't know that.
Q. Then you wouldn't be able ,to recognize any markings
on a ladder?
.
A. I would recognize a burn on tlwre rather than a scratch.
Q. You wouldn't know how it wa~ raused and you wouldn't
know whether it came in contact or short-circuited?
.A. I would know whether it was an electrical burn, but I
wouldn't know whether it was made by contact or not.
. · Q. Isn't there a decided difference one way or the other?
A. Electricity iE= something you may get a short circuit and
,
your burn may haYe one appearance, and another
page 320 ~ time it would liave anotl1er appearance. You'd
have to make tests an<l tests and tests about that.
I wouldn't know. I don't know, I am not an electrical engineer. I have seen hnrns from contacts of electricity and
recop:nized those, and it makes a decided burn, but what made
it, what caused the arc, I am not an engineer, I don't know
that.
Q. Are you familiar with the prdinary type of jackknife
switch?
A. Yes, sir, I have Reen those.
Q. Will you describe thaU ·
Mr. Kuykendall: I object to that.
Judge Marshall: " 7hat is the relevancy?

Northern Va. Power Co., v. S. V. B.ailey;Adm'x &c.

255

C. C. Moler.
. Mr. Lowell: I want to bring out from the witness when a
jackknife switch is closedJudge Marshall: Objection sustained.
Mr. Lowell: No further quest.ions.
(Witness excused.)
Mr. Kuykendall: Mr. Moler, will you take the stand!
Whereupon,
C. C. MOLER
was recalled as a witness on behalf of the defendant, and being previously duly sworn, was examined and testified further as follows :

RE-DIRECT EXAMINATION.
Mr. Kuykendall: Now, if the court please, I
page 321 } desire to offer this (handing to Mr. Lowell).
Mr. Lowell: Do I understand from ·counsel for
the defendant that this is the right-of-way agreement affecting this particular right of way?
Mr. Kuykendall:. Yes, sir.
Mr. Lowell: Then I havQ no objection to its being received
in evidence.

By Mr. Kuykendall:
Q. Mr. Moler, I hand you a paper and ask you to identify
that.
·
A. This is the rig·ht-of-way deed for the line at the location
where this accident happened.
Mr. Lowell: I thought I conceded that.
,Judge Marshall: It isn't necessary to prove it.
Mr. Lowell: Yes, I admit it.
Judp:e Marshall: Admitted in evidence marked Exhibit
No. 1 for the defendant.
(The document above referred to was received in evidence
as Defendant's Exhibit No. 1.)
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Mr. Kuykendall: If Your Honor please, I ask permission,
if I may, to file an exact copy of this.

Judge Marshall: Is there any objection.!
Mr. Lowell: None whatever.
Mr. Kuykendall: I will have an exact copy made.
·
Mr. Lowell: May the record show, if the docupage 322 ~ ment has been recorded a reference to the deed
book and pag·e number 1
Mr. Kuykendall: Yes., I have all of that in the copy.
Mr. Lowell: Now, so the record may show it.
Mr. Kuykendall: It was recorded on the 29th day of October, 1936.
Judge Marshall: Can we do that laterY Have the stenographer mark the copy as ·an exhibit.
By Mr. Kuykendall:
Q. Mr. Moler, will you please state whether yon talked to
Mrs. Lillie McDonald on June 6, 1'950, at the Byrd orchard 1
A. Yes, I did.
Q. Will you please state whether or not she told you that
the ladder carried hv l\fr. Bailev touched anv of the wires of
the defendant company?
.,
.
Mr. Lowell: May I interrupt, if Y onr Honor please, just
to ask the question, hasn't this witness testified as to this
same conversation 1 He has been on the stand previously, and
I am not certain.
Mr. Lucas: He lms; I have tl1e notes.
Mr. Kuykendall: It's my recollection that he has not, and
I asked the witness.
Mr. Lowell: They placed him on the stand previously.
Judge Marshall: Why weren't these questions asked him
when he was on the stand in the first place?
Mr. Kuykendall: It was an inndvertent omission.
Judge Marshall: If there is any question about
page 323 ~ it, gentlemen, we will 1mve to examine the record.
]\fr. Lowell: I feel I am in sufficient doubt about
this witness having been ·asked .the same questions when he
was called on the stand by defendant's counsel previously that
I would like to consult the record to be sure we are not overemphasizing.
Judge Marshall: Very well, we will have to consult the
record. The witness remain on the witness stand.
(Whereupon, the court, counsel and reporter re'tired to
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chambers and examined the record, and then returned to the
courtroom).
By 1\fr. Kuykendall:
Q. Will you answer the question, please?
A. Yes, Mrs. McDonald told me that she did not see the
ladder touch the wires, and I made written notes of her .re-·
marks at that time.
Q. Will you please state what she did tell you regarding
what she saw at the time Mr. Bailey died T
A. She said that she was ~ooking toward Mr. Bailey and
saw him stiffen and straighten up and fall backward with the
ladder falling on him, across his face.
Mr. Kuykendall: I think that's all.

RE-CROSS EXAMINATION.
By Mr. Lowell:
Q. Mr. Moler, when did you make these writpage· 324 t ten notes that you have just referred to Y
A. At noon on June the 6th, 1950.
Q. Where?
.
A. At the shop No. 2 at the Byrd orchard just across the
road about a thousand feet or so from where the accident happened.
Q. Who was present when those notes were made by you Y
A. Mr. Kuykendall, Mr. Bowen, Mr. Beard, ].\fr. Neurdenburg·, Mr. Robert Wood, Mr. Brubaker, Mrs. McDonald, a
young man whom I understood was Mrs. McDonald's son and
several others ,vbom I did not know.
Q. Did you make those notes during the course of the questioning of Mrs. McDonald T
A.. I did.
.
Q. Did any of the others present know that you were making notes?
A. I don't know.
Q. Well, were you doing it furtively, or were you doing it
on the desk,. someplace in open for the inspection of all Y
A. I'd like to describe bow I made them. I took a check
book very similar to this one (indicating·), and did it on the
back of the check.
Q. Was that done off to the side?
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A. No, sir, the check book and pencil were in my hand as
I was talking to Mrs. McDonald.
·
page 325 r Q. Do you have that paper hereY
A. No, sir.
Q. Whe.n did you last see that paper?
A. The following day I dictated a report on what was said
an¢[ done there that day, and after that I destroyed the check.
Q. You say you destroyed the check?
A. I threw the note paper in a waste basket.
Q. You said you wrote that on the back of a check or stub?
A. On the back of a blank check.
Q. What did you do with that Y
A. After rhad dictated the information the following day,
I threw the blank check away.
Q. Do you still have the particular check book from which
that blank check was taken Y
A. In Hagerstown, oh, yes.
Q. Have you preserved iU
A. It wouldn't be in the check book, the stub would only be
there.
Q. Do you know from which particular stub that particular
check was taken Y .
A. I can ifind the stub of that check book, and I could find
by dates about what check was torn out at that time. There
wouldn't be anything on it, it was blank, but it·
page 326 r was torn from the back of the book. This is all
that was left (indicating).
Q.. Didn't you regard that-it was of importance to preserve
a memorandum made by you at tl1e actual time of an event
that you regarded as so important,
A. No, I didn't.
Mr. Lowell: That's all.
,
Mr. Kuykendall: You may stand aside.
(Witness excused.)
Mr. Kuykendall: Defendant rests, Your Honor.
Mr. Lowell: I would like to ~all Mrs. Bailey in rebuttal.
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Whereupon,

SUSIE. V. BAILEY
was called as a witness on behalf of the plaintiff in rebuttal,
and being previously duly sworn, was examined and testified
further as follows:
REBUTTAL DIRECT EXAMINATION.
By Mr. Lowell:
Q. Mrs. Bailey, did Robert Wood ever tell you, either alone
or in a group, anything reg·arding the electric power lines in
or around the orchard!
· A. No, sir.
Mr. Kuykendall: I object to that question. It's not in rebuttal.
Judge Marshall: What is the r.elevaney_ as to
page 327 ~ whether he told her ~one Y
Mr. Lowell: I said, either her or in a group.
Judge Marshall: It isn't claimed, as I um;lerstood it, that
he told her.alone. I don't think that would be relevant. Objection sustained.
·
1

By Mr. Lowell:
·Q. Did Mr. Robert Wood ever warn you regar_ding the.electric power lines Y
A. No.
Mr. Kuykendall: I object to that.
Judge Marshall: Objection sustained.
By Mr. Lowell:
Q. Did Mr.. Wood ever tell you anything regarding the electric power lines in and arou~d the orchard property?
A. No.
Mr. Kuykendall: I object to that.
Judge Marshall: What is the relevancy whether he ever
told this witness or noU
Mr. Lowell: His testimony was that he told the group of
whirh she was part.
Judge Marshall: But you don't ask it in that fashion.
By Mr. Lowell:
Q. Did Mr. Robert Wood ever tell the group of workers in
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the orchard in which you were working anything about the
electric power lines Y
Mr. Kuykendall: I object to that.
Judge Marshall: On what ground Y
Mr. Kuykendall: On the ground he doesn't fix
the place, the occasion, the time, he doesn't ref er to any instance to which Mr. V{ood has referred. He doesn't state who
was present in the grouP. as Mr. Wood did.
Judge Marshall: Yes, J think you will have to say who was
present in the group. It would be irrelevant if. Mr. Bailey
were not in the gToup, wouldn't itY
Mr. Lowell: Yes, sir, it would be.
Judge Marshall: I think you will have to confine it to a time
when he was there.
Mr. Lowell: Possibly if I phrase it this way Your Honor
will permit it, by stating Mr. Wood's statement.

page 328

~

By Mr. Lowell :
Q. Mr. Wood stated that on an occasion or occasions be
warned the g-roup of employees, including yourself and Mr.
Bailey in regard to the electric power lines. Did he ever make
such a warning in a group in which you were present¥
A. No, sir. ·
Mr. Kuykendall: I object to that.
Judge Marshall: On what ground Y
Mr. Kuykendall: On the ground that the court ruled yesterday in respect to one witness unless it was shown where
1\fr. Bailey was, he couldn't prove it.
page 329 t J uclge Marshall: Not as to Mr. Wood, though.
Objection is overruled.
Mr. Kuykendall: And I object further on the ground that
it is not stated when, under what circumstances.
Judg·e Marshall: Ask her if it was prior to the death of Mr.
Bailey.
By Mr. Lowell:
Q. With the addition, I am referring, of course, to your
employment and Mr. Bailey's employment up to the time of
his death, was any such warning given to the group in which
you were present f
A. No, sir.
Q. Do you know whether any such warning was given by
Mr. Wood to Mr. Bailey T
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JVIr. Kuykendall: I object to that.
J udg·e Marshall: Objection sustained.
By Mr. Lowell:
Q. Were you and Mr. Bailey working tog·ether-close together-most of the time¥
Mr. Kuykendall: Your Honor, this isn't rebuttal. I object
to that. This is an effort to present a case in chief.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: E,xception noted.
J udg·e Marshall : Exception noted.
By Mr. Lowell :
Q. Will you answer that question?
A. Yes.
Q.. Do you answer that you worked close together Y
A. Yes, sir.
Q. Did you hear conversations between Mr. Wood and Mr.
Bailey from time to time? ·
A. No, sir.
Q. Prior to his death! I mean any conversations!
A. No, sir.
page 330

r

Mr. Kuykendall: I object to this leading question.
answered the question once.
Judge Marshall: Sustained.

She

By Mr. Lo-well:
Q. Did you at any time prior to Mr. Bailey's death see any
warning signs regarding the electric wires any place in and
around the orchard?
Mr. Kuykendall: I object to that, did she see any. We
proved that they were there. It is not a question of what she
saw, and tbis is rebuttal.
Judge Marshall: I think you"d have to state to her where
the signs were.
By Mr. Lowell:
Q. Did you see any signs on any of the electric poles along
Senseny Road alo}?.g the orchard?
A. No, sir.
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page 331

~

Mr. Kuykendall: I object to that.
Judge Marshall: On what ground?
Mr. Kuykendall: On the gTound it's not r~buttal; secondly,
that it does not comply with the rule requiring the time and
place, ~nd I assume that this is offered to rebut Mr. Neurdenburg's statement.
Judge Marshall: I think you would have to show that during the time of Mr. Bailey's employmentMr. Lowell: I have limited it.
Judge Marshall: Your question doesn't do it.
By Mr. Lowell:
Q. Mrs. Bailey, were you and Mr. Bailey employea on the
orchard during the same period of time Y
A. Yes.
·
Q. From when to whenY
A. From October.
Q. From October until May 24, 19491
A. Yes.
Mr. Kuykendall: I object to the leading question and move
to strike the answer.
Judge Marshall: Objection sustained.
By Mr. Lowell:
Q. Between the date of Mr. Bailey's employment in the
orchard until the time of his death on May 24, 1949, did you
see any warning· signs on any of the electric poles
pag·e 332 ~ along Senseny Road 1
Mr. Kuykendall: I object to that.
Judge Marshall: On what ground Y
Mr. Iruykendall: It's not responsive and is not in rebuttal
of any statement made by any witness for the defendant.
Judge Marshall: Objection is overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall : Exception noted.
By Mr. Lowell:
Q. Will you answer the question T
A. Yes, sir.
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Q. Did you see any signs on any of the poles T
A. No, sir.
Q. Did you see any warning signs re·ga.rding electricity on
the work shop of the orchard property during 'that period of
time?

Mr. Kuykendall:
Judge Marshall:
Mr. Kuykendall:
rule fixing the time,
Judge Marshall:
Mr. Kuykendall:
Judge Marshall:

I object..
On what ground.
Is not rebuttal and not responsive to the
place with certainty.
Objection is overruled.
Exception noted.
Exception noted.

By Mr. Lowell:
Q. What is your answer? Did you see such

page 333

r signs 7

A. No.
Q. Were there any signs on any oil house or any sheds or
any other of the structures on the orchard property between
the time of Mr. Bailey's employment and the time of his
death?

:M:r. Kuykendall: I object to that.
,Judge Ma·rshall: On what grounds?
Mr. Kuykendall: It's not proper rebuttal testimony.
Judge Marshall: ·Well, now, let's see, was there any statement that they were on the oil house? "
1\fr. Lowell: I have reference to what Mr. Neurdenburg referred to as the oil house and shop.
· Judge Marshall: Do you contend that he did not refer to
an oil house 7
.
Mr. Kuykendall: No, I don't contend that. I contend it
is not proper evidence whether she saw or didn't. The only
way in the world you could get the proper answer on that it,
"Were they thereY" And it is highly impractical to ask,
"What did you see Y"
Judge Marshall: You don't deny that Mr. Neurdenburg
said there was a sign on the oil house 7
Mr. Kuykendall : No, I don't deny that.
Judge Marshall: Objection overruled.
Mr. Kuykendall: Exception noted.
Judge Marshall: Exception noted.
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By Mr. Lowell:
Q. Was there Y
A. No, sir.
Mr. Lowell: That's all.
Mr. Kuykendall: I have no questions.

page 334

~

(Witness excused.)
(

1\fr. Lowell: That's all: The plaintiff rests.

Whereupon,
EDNA M. DIEFENDERFER,
was called as a witness on behalf of the defendant in surrebuttal, and being first duly sworn, was examined and testified
as follows:

SURRE.BUTTAL DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. Will you state your name f
A. Mrs. Diefenderfer, Edna M.
Q. Where do you live?
A. Boyce.
Q. Will you please state whether or not you were employed
by H.F. Byrd at the time of Mr. Jesse Bailey's death f
A. I was.
·
Q. In what way were you employed 1
A. In the orchard.
Q. And what were you doingf What was the nature of
your work?
A. Thinning apples.
Q. Do you remember that Mr. Jesse Bailey was working
there?
page 335 } A. I wasn't there the day that it happened.
Q. I mean was he working there prior to that
time?
A. Yes, sir.
Q. Did you see him there f
A. Before that, yes.
Q. Will you please state whether or not during the time
that Mr. Bailey worked for H. F. Byrd, Incorporated, you
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saw any warning signs or posters on the tool house or building there at the H.F. Byrd orchard T
Mr. Lowell: I object to that unless there is a time fixed.
Judge Marshall: Yes, you will have to fix the time.
:Mr. Kuykendall: I said "during the time Mr. Bailey
worked there.''
Judge Marshall: I believe he did say that, didn't he!
l\fr. Lowell: But I think that's entirely toq indefinite and
vague.
Judg·e Marshall: You mean before his death 7
Mr. Kuykendall: Before his death and during his employment.
Judge Marshall: Objection is overruled.
By Mr. Kuykendall:
Q. Will you please state whether you saw any warning
signs or posters on the shop of H. F. Byrd, Incorporated, before Mr. Bailey's death and during the time that Mr. Bailey
worked at the orchard t
A. I seen them on the shop before his death,
page 336 ~ but I don't remember of any afterwards.
Q. And what were the nature of those warning
signs?
A. Well, it warned them against the ladders up in the wires,
· but I don't remember exactly how it read.
Q. Now, will you please state whether or not you all were
frequently around the work shop there at the H.F. Byrd
orchard T
A. Well, we were there night and morning.
Q. All of the employees?
A. Most of them, yes.
Mr. Kuykendall: I think that's all.
SURRE·BUTTAL CROSS EXAMINATION.

By Mr. Lowell:
·
Q. How long were you employed in the orchard in that particular section working on thinning apples Y
A .. Well, during the season of thinning apples.
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Q. I am asking you to tell me how long in days, weeks or
months.
A. ·well, I just couldn't tell you exactly how long, bec_?.use
there would be days that I was absent.
Q. How many days were you employed in the orchard thinning apples before Mr. Bailey's death?
A. How many days before his death?
Q. Yes, or how long a period of time before his deathY
A. I couldn't answer that,becau·se I couldn't remember just
how many days.
··
page 337 ~ Q. Do you know when Mr. Bailey died?
A. I don't know the date, no, sir. I wasn't
there when he died.
Q. But you know whether you worked any period of time
in thinning apples in that particular section before the day
Mr. Bailey died 7
A. Yes, I worked there.
Q. How many days, weeks or months did you work in that
particular orchard thinning apples?
A. I don't remember.
Q. Can't you give us some general, fairly close idea of the
length of time Y
/i.. No, I don't think I could, because I don't remember how
. ·
many weeks or days that I worked there.
Q. Might it have been a matter of only two days, the day
of Mr. Bailey's death and the day before, that work was going on in that particular section thinning apples f
A. Well, it might have been, but I am not positive of that.
Mr. Lowell: That's all.
Mr. Kuykendall: That's all.
(Witness excused.)

I

!

Mr. Kuykendall: Mr. Wood.
Whereupon,
page 338

~

ROBERT WOOD
was called as a witness on behalf of the defendant
in surrebuttal, and having been previously duly sworn, was
examined and testified as follows:
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Robert Wood.

SUR.REBUTTAL DIRECT EXAMINATION..
By Mr. Kuykendall:
· Q. Mr. Wood, I believe you have previously testified that
you were foreman at the Byrd orchard?
A. Yes, sir.
·
Q. Will you please state whether or not you saw any warning· posters relating· to the use of ladders around electric wires
·posted on any of the power line poles or the buildings of H. F.
Byrd, Incorporated, before the date of Mr. Bailey's death and
during the time that Mr. Bailey worked £or H. F. Byrd, Incorporated.
Mr. Lowell: I object to that as having been fully covered
on direct examinatio.n and is not proper surrebuttaL
Judge Marshall: I think it is.
Mr. Lowell: This witness has gone all over this.. . .
Judge Marshall: I don't think this witness did.
Mr. Kuykendall: I don't recall that he did.
Mr. Lowell: He testified as to conversations he had,Judge Marshall : Did he testify as to posters.
Mr. Lowell : Yes, he testified as to posters. I made one objection as to the posters, that the poster is the
page 339 ~ best evidence.
Mr. Kuykendall: I am willing that the :record
be consulted. My recollection was that he was not asked it.
If he was, I do not want to ask him any further.
·
,Judge Marshall: Do you want to examine the record T
Mr. Lowell: I objected to his stating the substance of a
warning, because the best evidence was the sign itself.
(Whereupon, the court and counsel and reporter retired to
chambers, where the record was consulted and the foll'owing
proceedings were had) :

Mr. Lowell: I withdraw my objection, if Your Honor
please.
(Whereupon, the court and counsel returned to the courtroom).
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,~,,--

......,., ..

'

Supreme Court of Appeals of Virginia.

268

Robert Woad.
Judge Marshall : Read the auestion, please •.
(Whereupon, the last above-recorded question was read.)

The Witness: Yes.
By Mr. Kuykendall:
Q. Where did you see them y.
.
A. Before the time of the accident I saw posters on the
poles-the electric poles-and also before and during the
time Mr. Bailey was there it was a poster on the sp.op door
there where we go in and out all the time.
Q. Will you please state whether or not the employees of
H. F. Byrd, Incorporated, went to and from that shop door
during the days that they were working there!
A. Yes, sir, two or three times a day, mostly go in the1·e at
lunch hour and when we start to work in the morning.
page_
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Mr. Kuykendall: That's all.
Mr. Lowell: ~o questions.

(Witness excused.)
Mr. Kuykendall: The defendant rests, if Your Honor
ploase.
Mr. Lucas : We- rest.
Judge Marsnall: Gentlemen of the jury, there will be a delay of some duration, I can't tell you how long, but I assure
you that the attorneys and' I will try to make the delay as
short as possible. We will not recess.
(Whereupon, the court and counsel retired to chambers
where the following proceedings were had:)
Mr. Kuykendall: If the court pleas.e, before we get to instructions, I want to make another motion. Counsel for defendant move the court to strike the evidence of the plaintiff
in this case and all of the evidence in so far as it is material
and proper in that there is no proof that the defendant was
guilty of negligence as charged in the motion for judgment.
I renew this motion that was made at the conclusion of the
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plaintiff's testimony for the grounds assigned at that time,
and also I assign the additional ground that. it has been shown
in the record that one of the wires on this power line was not
charged with electric current, and the only evidence that the
ladder was even near a wire, if it can be so construed, is that
of Mrs. McDonald when she testified that she at one time saw
the ladder '' up into the wires'', and there is no
page 341 ~ proof that the ladder came in contact with any
wire. In so far as the· record discloses, the ladder
may have been next to the wire which is not charged with electric current, and the jury shoi1ld certainly not be permitted ·
to speculate as to the position of that ladder and conclude
from such speculation and conjecture that the ladder must
have been next to an electrically charged wire.
I also renew the motion to strike the evidence so far' as the
· plaintiff is concerned on the g·round that it appears. from the
record conclusively and without denial that the line of the
defendant company was erected, maintained and operated by
that company in compliance with approved standard and customary niethods and approved and standard height under the
circumstances existing·, that it was not feasible or practical,
nor did the exercise of ordinary care o.r even a high degree
of care require the insulation of these wires as charged in the
motion for judgment.
·
Judge Marshall: I overrule the motion to strike the evidence.
Mr. Kuykendall: Exception noted, for the reasons heretofore assigned.
(Whereupon, at 10 :30 o'clock, a. m., the taking of testimony
·in the above-entitled matter was closed.)
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(Whereupon, after receiving instructions ef the
Court and hearing argument of counsel, the jury
retired to consider their verdict. Upon returning to the courtroom, the jury rendered the following verdict:)

. Judge Marshall: Gentlemen of the jury, have you arrived
at your verdict T
The Foreman : We have, Your Honor.
Judge Marshall (Reading) "We, the jury, find the defendant guilty of negligence and award the plaintiff, Mrs. Susie
V. Bailey, $10,000.00. '' :Signed, E. S. Elsea, Foreman.
Is that the verdict of you all, gentlemen Y

•,
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(Whereupon, the various· members of the jury gave assent.)
Judge Marshall: The verdict will be recorded.
(Whereupon, the Court discharged the jury.)
Mr. Kuykendall: If the Court please, I desire, and I do
move the Court to set aside the verdict as contrary to the
law and evidence, and further move that the Court enter a
judgment for the defendant, and I should like an opportunity
to argue the matter.
Judge Marshall : The hearing of that motion is set down
for the first day of the_ next term of this court.
Is there anything further, gentlemen Y
Mr. Kuykendall: No, I believe not.
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