IN THE

Supreme Court of Virginia

AT RICHMOND

RECORD NO. 871248

WANDA BROWN ELLIOTT,

Appellant,

SHORE STOP, INC., RAY KISHLAR, JOHN MYERS,
FRANKLIN SECURITY SYSTEMS, INC. AND DON POPE,

Appellees.
JOINT APPENDIX

W. Vinton Hoyle, Jr. William E. Rachels, Jr.
Mark A. Allen Bruce A. Kayuha
Robert Moody, IV WILLCOX & SAVAGE, P.C.
HOYLE AND ALLEN, P.C. 1800 Sovran Center
Suite 103 Norfolk, Virginia 23510
11048 Warwick Boulevard (804) 628-5500
Newport News, Virginia 23601
(804) 596-1850 Counsel for Appellees -

Shore Stop, Inc. and
Counsel for Appellant Ray Kishlar

(Continuation of Counsel - Inside Cover)

LAWYERS PRINTING COMPANY 7th & Franklin Bldg. Richmond,Virginia 23219 (804) 648-3664




Additional Counsel

James M. McCauley, Esquire
1200 Dominion Tower

999 Waterside Drive
Norfolk, Virginia 23510
(804) 625-8300

Counsel for Appellant

Paul D. Fraim

Joseph T. McFadden, Jr.
HEILIG, McKENRY, FRAIM
& LOLLAR

Stoney Point Center

700 Newtown Road
Norfolk, Virginia 23502
(804) 461-2500

Counsel for Appellees -
Franklin Security Systems, Inc.
and Don Pope



TABLE OF CONTENTS

Motion for Judgltent filed 11/10/86 OO 000 000G 0 000000 OROCNNSOOSISENPNOEEGEOSOSTCCDS

Demurrer of Shore Stop, Inc. and Ray Kishlar
filﬁ 12/1/86 00 00 00000 GCO OO COOOROO PP OO NSO DOIOPIOGEOSOSOIOSESOEOSIEPNOEOSDOPTOSTTTS

Demurrer of Franklin Security Systems, Inc. and
mn Pope filed 2/17/87 S 00 G0 0O OO OC OO OR DT SOPNO NSO OINSIBNTOIOSONOIBSEOENOSPOETSTPOSDS

Brief in Opposition to Defendants' Demurrer dated 2/20/87 ..ceceese

Memorandum of Law by Franklin Security Systems, Inc. and
Don Rm filed 3/16/87 0 00 0 QGO0 0O OCEOSTPIOTONNP OGRS OOSEONOSEOESTISIISIPOEDILPDS

Memorandum in Support of Demurrer of Defendants Shore Stop, Inc.
and Ray KiShlar filed 3/17/87 0 00 PO 00O OO ONSOS OO SSOESSOIBOIEBSOEOSESTOS

Plaintiff's Memorandum in Opposition to Demurrer filed on
Behalf of Defendants Shore Stop, Inc. and Ray Kishlar
fiJ.Ed 3/30/87 G0 OGO PO OO OO0 O C OO OGO OB OO OSSO ENNOESSOEBLOEONOEOSESIPOSOCOTOEDS

Plaintiff's Memorandum of Law in Opposition to Demurrers of
Defendants Franklin Security Systems, Inc. and Don Pope
filed 3/30/87 ® 00 00 0000 0000000000 OD OGP RODOCOSOECBOLONSPNSIOGESNSOINOSIEOSOSEOEEOSTOSDS

Reply to Plaintiff's Memorandum of Law in Opposition to

Demurrers of Defendants Franklin Security Systems, Inc. and
mnmm filﬁ 4/6/87 G 9 OO OO DO SHOS RO S PE OSSO EOBOOPESSOIOGNOSIESNOGOEBSLSIOIOEOSIOSITPESEDS

Reply Memorandum in Suppost of Demurrer of Defendants
Shore Stop, Inc. and Ray Kishlar dated 4/7/87 cceeecccccscsscncce

Letter Opinion of Judge McNamara to Counsel dated and filed

7/10/87 © 00000000000 0000000000 00000000800 0086000000000600600060000000000

Final Order of Judge McNamara filed 8/11/87 .ccceeececccscscsccccnse

Assignments of Error filed 11/10/87 cccceescceccescscccsscscscscnne

Appendix Page
1

18

21

23
43

48
59
82

99
105

110

113
115



. wes
E. CORBETT
ARD & SMITH
Warwick Bivd.
Juite 201
vport News,
jire 23601

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NORFOLK

WANDA BROWN ELLIOTT,
Plaintiff,

v. LAW NO.

SHORE STOP, INC.
t/a LITTLE SUE FOOD STORES, INC.,
a virginia Corporation,

and

RAY KISHLAR

and

JOHN MYERS,

individually and in their
capacity as agents, servants,
and employees of LITTLE SUE
FOOD STORES, INC.,

FRANKLIN SECURITY SYSTEMS, INC,.
a vVirginia Corporation,

and

DON POPE, individually and

in his capacity as agent,
servant and employee of
FRANKLIN SECURITY SYSTEMS, INC.
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Defendants.

SERVE: SHORE STOP, INC.
c/o Hugh L, Patterson, Registered Agent
1800 Sovran Center
Norfolk, Virginia 23510

and

RAY W. KISHLAR
587 Eads Court
Newport News, Virginia 23602
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and

FRANKLIN SECURITY SYSTEMS, INC.

c/o Robert B. Cromwell, Jr., Reglstered Agent
Pembroke 1, Suie #525

Pembroke Office Park

Virginia Beach, virginia 24360

and
DON POPE
c/o Franklin Security Systems, Inc.

7909 Brookfield Road
Norfolk, Virginia 23518

MOTION FOR JUDGMENT

NOW COMES the Plaintiff, Wanda Brown Elliott, who moves
for .judgment against the above Defendants, jointly and severally,
on the grounds and in the amounts as set forth:

1. Wanda Brown Elliott, Plaintiff herein, is a resident
of the City of Gloucester Point, State of Virginia.

2. Defendant Shore Stop, Inc. t/a Little Sue Food Stores,
Inc. (hereinafter 'thtle Sue”) is a Virginia Corporation doing
business in the State of Vvirginia, where it owns and operates
convenience stores. Defendant Franklin Security Systems, Inc. is
a virginia corporation doing business in the State of Virginia
and involved, among other things, in the administration of
polydraph examinations. Defendants Ray Kishlar and John Myers
are agents, servants and employees of Defendant Little Sue.
Defendant Don Pope is an agent, servant and employee of Defendant
Franklin Security Systems, Inc.

3. The Plaintiff Wanda Brown Elliott was hired by Little
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Sue on or about April 16, 1984 as a manager of the Little Sue
convenience store at Gloucester Point, Virginia, store number
126. At the time of her discharge, Plaintiff was making a base
salary of $590.00 every two weeks, with an average work week of
48 to 60 hours. Plaintiff's staff included an assistant manager
and five (5) sales clerks.

4. Plaintiff's supervisor from April of 1984 until May of
1986 was Dave Foster, In May of 1986 Defendant John Myers,
district sales manager, became Plaintiff's area supervisor.
Defendant Ray Kishlar was the regional sales manager at all times
relevant hereto.

5. During the entire period of her employment at Little
Sue, Plaintiff faithfully, competently and without failure
performed her duties as a manager. She received consistent
raises and monthly bonuses and was given the highest
recommendation by her former supervisor, Dave Foster,

6. On July 22, 1986, Defendant John Myers had a meeting
with Plaintiff and the rest of the store managers in his area,
regarding inventory procedure. Defendant Ray Kishlar, regional
sales manager, was present at the meeting. Myers informed the
management personnel that they should be "nice" to the inventory
people (other employees of Shore Stop, Inc. and Little Sue)
because their 3jobs were "in the hands®" of the inventory

personnel.
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7. On July 23, 1986, the Plaintiff's store was
inventoried by a Little Sue employee named "Bill" who completed
the entire store inventory in approximately four hours. The
Plaintiff's store was re-inventoried on July 25, 1986 by a Little
Sue employee named "Sue" in approximately five hours.

8. The Plaintiff is aware that the above-mentioned
inventory personnel attempted to inventory the store cooler in
approximately ten minutes without benefit of a price 1list for
cases of beer and beverages. Plaintiff is also aware that six
cases of chili valued at $572.40 were not credited to the
inventory conducted by "Bill." Plaintiff informed "Sue" on July
25 that the chili was being held at another store until the
Plaintiff had room for it, but is not aware of whether the value
was credited to her.

9. On or about July 25, 1986, Plaintiff was informed by
Defendant John Myers that she would "have"” to take a polygraph
test because of a "bad inventory" result in her store. Plaintiff
refused to take the test because she had just been forced to
undergo another polygraph the previous month, and had in fact
taken and passed five (5) polygraph examinations since she was
hired in April 1984. Defendant Myers told the Plaintiff to think
about taking the polygraph over the weekend and that he would
call her to find out her decision. On the same afternoon of. July
25, 1986, Defendant Myers went to another Little Sue store in the
Gloucester Point area and told the manager there, Ms. Carmena
Waters, that he was looking for a prospective manager because Mr.

Myers had a store available that afternoon.

-4-
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10. On Sunday, July 27, 1986, Defendant Myers called
Plaintiff at home, who informed him again that she refused to
take the polygraph exam. Plaintiff stated that shé was tired of
proving herself to the company and she requested that either she
or the company office be allowed to examine the invoices so that
the inventory problem could be resolved. Defendant Myers refused
this request, although Defendant Little Sue has a practice of
allowing store managers to visit the corporate office in Belle
Haven to review paperwork and verify shortages, and in fact pays
employees for this praétice.

11. On Monday, July 28, 1986, Defendant Myers brought Mary
Robins to the Plaintiff's store. He told Plaintiff that she
would be required to take the polygraph or leave her job, and
that this directive was approved by Defendant Ray Kishlar, the
regional sales manager. Plaintiff informed Myers once again that
she refused to take another polygraph and handed him a letter of
resignation.

12, Myers accepted Plaintiff's letter of resignation but
stated that he would "hold the paperwork" for seven (7) days in
case the Plaintiff changed her mind. Plaintiff was instructed to
show Mary Robins where everything was, and then Plaintiff left
her store.

13, Before Plaintiff left, Myers told her that if. she
decided to take the polygraph she could come back to work.

14, On the afternoon of Monday, July 28, 1986, Plaintiff

called Myers and informed him that_she would take the polygraph

35-
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examination so that she could return to work.

15, Myers arranged the polygraph examination to be taken
on Wednesday, July 30, 1986, at 1:00 p.m. in Norfolk, Virginia.
The examination was to be administrered by Don Pope of the
Defendant Franklin Security Systems, 1Inc. Myers assured the
Plaintiff that as soon she took the polygraph she would be
allowed to return to work,

16. On or about 10:00 a.m. on the morning of July 30,
1986, the Plaintiff received a phone call from an unidentified
female caller who told the Plaintiff: "I overheard John Myers
say that you would not pass the polygraph. You've been set up.
Good luck." Plaintiff has reason to believe that this caller was
Debbie Garrett, a receptionist at the corporate office in
Gloucester.

17. At that point, Plaintiff called a friend, Kathy cCagle,
who agreed to go in and take the polygraph examination in
Plaintiff's place. Kathy Cagle was a former employee and sales
clerk in the Plaintiff's store,

18. Upon their arrival in Norfolk, Kathy Cagle went in to
the office of Franklin Security Systems, Inc. at 7909 Brookfield
Road, and identified herself as Wanda Brown. Ms., Cagle was never
asked for proof of identification by anyone at Franklin Security
Systems, Inc. Approximately one hour later, Ms. Cagle was 'taken
to Don Pope's office, where she correctly answered questions
concerning Wanda Brown's birth date, birth place, and social

security number.
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19, Ms. Cagle (as "Wanda Brown") was then questioned about
various aspects of her employment at Little Sue, including
questions regarding "floating checks", improper use of her time
card, taking money from the register, and use of the charge sheet
for employee purchases.

20. Dpefendant Pope then handed Ms, Cagle a sheet of paper
with four statements concerning matters they had discussed, which
Ms. Cagle signed and dated as "Wanda Brown."

21.Ms, Cagle was then connected to the polygraph machine,
at which time she answered a series of questions concerning her
identity and her employment at the Gloucester Point Little Sue
Store, At the end of the examination, a receptionist came in and
said to Defendant Don Pope, "John Myers is on the phone",
Following the examination, Ms. Cagle returned with the Plaintiff
to Gloucester.

22, According to the polygraph examination results,
Plaintiff Wanda Brown (Elliott) tested positive for deception
when she answered "no" to the following questions:

(1) Since your last test did you steal any money from
Little Sue?

(2) Since your last test did you steal any
merchandise from Little Sue?

(3) sSince your last test did you intentionally fail
to pay for any beer that you took home from Little Sue?

23. On or about July 31, 1986, the Defendant Shore Stop,

Inc. t/a Little Sue Food Stores, Inc. unlawfully and in breach of
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contract discharged Plaintiff and terminated her employment with
Little Sue. Said termination was related over the telephone to
Plaintiff by Defendant John Myers, who said to Plaintiff that she
could not go back to work because she had "failed the polygraph®.

24, Plaintiff hereby incorporates each paragrapn of this
pleading into each and every other paragraph of this pleading as
if the same were fully set forth therein.

25. *As a direct and proximate result of the Defendant's
dismissal of Plaintiff Wanda Brown Elliott and other actions
during or about the month of July 1986 and subsequently,
Plaintiff and her family have been caused to suffer scorn,
ridicule, loss of income, severe and irreparable damage to her
personal and professional reputation, severe and embarrassing
damage to her earning capacity, hardship, and damage to her
professional standing.

COUNT I
(Breach of Contract)

26. Taken together, there existed a valid contractual
employment agreement between the Defendant Little Sue and
Plaintiff wanda Brown Elliott, which constituted an express
and/or implied-in-fact agreement on the part of the Defendant not
to terminate Plaintiff so 1long as her job performance was
satisfactory, and upon which Plaintiff relied to her detriment.
Defendant, through its agents, servants and employees, expressly
and impliedly represented to Plaintiff, by various oral

assurances concerning job security, that her employment with
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Defendant was permanent in nature and could only be terminated by
Defendant if Plaintiff gave Defendant good cause to terminate
such contract of employment. Plaintiff in fact signed and
acknowledged an "Employee Awareness Form" which set forth
specific and particular grounds for dismissal, thereby impliedly
representing to Plaintiff that she could and would not, in fact,
be terminated except for good cause, Beginning on or about April
16, 1984, Plaintiff went through an orientation and ninety (90)
day probation at Little Sue, under the guidance and supervision
of her then-supervisor, Dave Foster. Plaintiff was 1led to
believe that after successful completion of her probationary
period, she would become a permanent, full-time employee with all
benefits. Plaintiff was, in fact, given her own store even
before the expiration of the 90-day probationary period because
she was considered a highly competent and exemplary employee.

27. Defendant's company policy and procedure was based on
a "pink slip" system used to warn an employee of infractions.
Defendants also utilized a form captioned "Constructive Advice
Report"™ which set forth grounds for termination and other lesser
infractions which were deemed violations of company policy.
Plaintiff Wanda Brown Elliott never received any such warnings or
reports prior to her termination. The Jjob performance of the
Plaintiff was competent and exemplary for two and one-half "years -
until Defendants knowingly and intentionally arranged for the

Plaintiff to fail the polygraph examination in order for them
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to have an alleged basis for Plaintiff's termination. Defendants
unilaterally breached their contract of employment with Plaintiff
Wanda Brown Elliott, which breach directly and proximately caused
her severe harm as detailed above and for which monetary and

punitive damages are sought, infra.

COUNT II

(Wrongful Discharge)

28. Without notice or warning, Plaintiff was terminated by
Defendant on or July 31, 1986. Plaintiff alleges that her
termination was a discharge in violation of public policy, said
policy being the public policy against fraud, and other public
polidies which will be enumerated and set forth at trial, and
bases these allegations on: |

(a) the fact that defendant John Myers said to both

Carmena Waters and Tia Rowe that "Wanda Brown is nothing but

trouble® and that Defendant Myers had to get rid of the

Plaintiff, that Plaintiff did not know what she was doing and
that Defendant had to get her out of the company one way or the
other;

(b) the fact that Defendant John Myers arranged for
the Plaintiff to fail her polygraph examination even before she
got there;

(c) the fact that the Plaintiff did not even take the
polygraph examination on which her termination was based, yet
allegedly "failed" said examination on the basis of three

pre~arranged questions; and

-10-
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(d) the fact that other employees of Little Sue who
failed polygraph examinations were not terminated and were, in

some instances, promoted.

29, As a direct and proximate result of Defendants'

fraudulent conduct in violation of public policy, Plaintiff has
sustained and suffered, and continues to suffer, substantial
losses of earnings, retirement benefits, and other employee
benefits, and humiliation and mental and physical pain and
anguish, all to her damage and detriment, £for which monetary
damages and other equitable relief is sought, infra.
COUNT III
(Fraud)

30, At all times relevant hereto, Defendants, by and
through their agents, supervisors, servants and employees,
represented to the Plaintiff that she could remain in her
employment if she consented to the administrtion of a polygraph
examination, even though Defendants knew at the time these
assurances were given to Plaintiff that they were false and
intended merely to provide Defendants with false and pretextual
grounds for discharging Plaintiff and to prevent her from
obtaining unemployment benefits through the Virginia Employment
Commission which Defendant Shore Stop would be obligated to pay
if Plaintiff were admittedly fired without cause, That Plaintiff
had Ms. Cagle take the polygraph examination in her stead,

coupled with the fact that Ms. Cagle passed relevant portions as

-11-

11




ifices
1LE. CORBETT
BARD & SMITH
8 Warwick Bivd.
Suite 201
ewport News,
irginia 23601

to "her" identity but failed questions as to "her" purported
honesty, provides ample evidence that Defendants' representations
were Kknown to Defendants to be false when made. Plaintiff's
efforts to provide an examinee for the required test indicates
that she relied on the assurances of her employer, but was
discharged for showing "deception" only as to Ms. Cagle's
integrity and not as to her identity, Defendants being unaware at
the time of Plaintiff's discharge that a substitute examinee was
tested.

31. Plaintiff has knowledge that other employees of Little
Sue, specifically Ann Paulino and Jerry Williams, have failed
polygraph examinations and were not terminated. In fact, Ms.
Paulino is a management trainee currently awaiting placement in a
Little Sue store. |

32. Plaintiff consented to the administration of the
polygraph examination in reliance upon representations made by
Defendants, that were made with knowing falsity without Plaintiff
being so informed when there existed a dquty to so inform her,
referring specifically to Defendant Myers' assurances that
Plaintiff would be allowed to come back to her store once the
polygraph examination had been taken. Said fraud and misrepre-
sentation was ratified by Defendants.

33. As a direct and proximate result of the false repre-
sentations and fraudulent assurances made by Defendants,
Plaintiff has sustained severe harm and injury as alleged, supra

and for which monetary damages are sought, infra.

-12-
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COUNT 1V
(Intentional Infliction of Emotional Distress)

34. Defendants intentionally inflicted severe emotional
distress which was suffered by the Plaintiff as a direct and
proximate result of Defendants' actions and conduct, which was
outrageous, intolerable, exceeding and offending generally
acceptable standards of decency and morality, and committed with
malice and intent to cause Plaintiff resultihg emotional
distress, for which Plaintiff seeks monetary damages, infra.

COUNT ¥
(Negligence)

35. At all times relevant to this action, the Defendants
owed a duty to the Plaintiff to follow and adhere to 1its own
practices and policies with regard to termination of their
employees. Defendants were negligent in their conduct and breach
of said duties owed to said Plaintiff by failing to adhere to, or
ignoring, their own established policies and procedures regarding
termination of the Plaintiff's employment, in contravention of
public policy. Said negligence also included the failure of
Defendant Franklin Security Systems, 1Inc. and their agent,
Defendant Pope to exercise reasonable care in the administration
of the polygraph examination aforesaid, the results of which
resulted in the termination of Plaintiff's employment of
Defendant Little Sue., As a direct result of the Defendants’
negligence and breach of duties, the Plaintiff was caused to

suffer the substantial injuries as alleged, supra, and for which

-13-
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monetary damages are sought, infra. In addition, Plaintiff

alleges that the Defendants were negligent in their evaluation of
her performance. The Defendants owed a duty to the Plaintiff to
exercise reasonable care in their evaluation of her performance.
Notwithstanding the aforesaid duty, Defendants breached said duty
by recklessly and negligently evaluating her work performance,
which negligence and breach of duty was a direct and proximate
cause of the Plaintiff's injuries and damages, as alleged, supra,
and for which monetary damages are sought, infra.
COUNT VI
(Tortious Interference With Contractual Relations)

36. At all times relevant hereto Defendant Little Sue, by
and through its agents and employees and specifically Defendants
John Myers and Ray Kishlar, and Defendant Franklin Security
Systems, Inc., by and through its agent and employee Don Pope,
did wunlawfully conspire and interfere with Plaintiff's
contractual employment relations with her employer Little Sue.
Such illegal, fraudulent and conspiratorial actions constituted a
tortious interference with Plaintiff's contractual relations and
were the immediate and proximate cause of her unlawful termi-
nation. As a direct result of said unlawful conspiracy and
interference between the Defendants, the Plaintiff was caused to
suffer substantial injuries as alleged, supra, and for which

monetary damages are sought, infra.

-14-
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COUNT VII
(Defamation and Insulting Words)

37. 1In or about July, 1986, Defendant John Myers met
Carmena Waters in her store and maliciously and falsely addressed
the following remarks concerning the Plaintiff to Ms. Waters in
full hearing of all passersby: "Wanda Brown 1is nothing but
trouble and I have to get her out of the company one way or
another." Defendant John Myers also addressed similar remarks to
Ms. Waters' employee, Tia Rowe, in full hearing of passersby, in
which he said: "Wanda Brown does not know what she 1is doing.
Her paperwork is messed up and I have to get rid of her. She is
going to hang herself."” 1In the context in which they were made,
the above remarks impugn the integrity of Plaintiff and imply
that she is no better than common thief and liar. said remarks
did also impugn the Plaintiff's competency and fitness in the
performance of her trade and occupation.

38. In or about September, 1986, Defendant John Myers
maliciously and with defamatory intent addressed the following
remarks to a customer of the Defendant's store in Gloucester
Point, Virginia, in full hearing of all passersby: "I had to let
Wanda go because she failed a polygraph."

39. The above remarks are, from their usual construction
and common usage, construed as insults, made with intent to
induce violation and breach of the peace in violation of Section
8.01-45 of the Code of Virginia, as amended. Defendant knew said

remarks were defamatory, slanderous, and insulting and he made

-15-
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them with intent to injure Plaintiff's good reputation, and with
the intent to impugn Plaintiff's veracity and her employment and
livelihood.

40, As a proximate result of said malicious, insulting,
defamatory and slanderous remarks, Plaintiff has been caused to

suffer humiliation, shame, vilification, ridicule, exposure to

public infamy, disgrace, scandal, injury to her reputation and
feelings, and financial 1loss, and has been hampered in the
condition of her business and affairs, much of which injury will
endure permanently, and for which monetary damages are sought,
infra.

COUNT VIII

(Punitive Damages)

41. The Defendants, jointly and severally, committed
independent and willful torts causing injuries to the Plaintiff
for the commission of which, as proof will be offered at trial,
Defendants are liable to the Plaintiff in the amount as set
forth, infra.

AD DAMNUM

WHEREFORE, Plaintiff prays for judgment against the named
Defendants, jointly and severally, in thé amount of ONE MILLION
DOLLARS ($1,000,000.00) compensatory damages and ONE MILLION
DOLLARS ($1,000,000.00) in punitive damages, said ad daﬁnum,
totaling TWO MILLION DOLLARS ($2,000,000,00).

Ldanda. Porown  Eloutt

WANDA BROWN ELLIOTT

-16-
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W. Vinton Hoyle Jr., Esquire

James M, McCauley, Esquire

Laurie A, Middleton, Esquire
HOYLE, CORBETT, HUBBARD AND SMITH
11048 Warwick Boulevard, Suite 201
Newport News, Virginia 23601
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NORFOLK

WAﬁDA BROWN ELLIOTT,

Plaintiff,
v. Law No. L-86-2537
SHORE STOP, INC.,

RAY KISHLAR
and JOHN MYERS,

FRANKLIN SECURITY SYSTEMS, INC.,
and
DON POPE,

Defendants.

DEMURRER

Now Come, by counsel, the defendant Shore Stop, Inc.,
while reserving its right to maintain that it is not the
proper defendant since it was not the employer of the
plaint@ff, and the defendant Ray Kishlar (hereinafter the
“Defendants”) and demur to the Motion for Judgment filed
by the plaintiff and state as grounds therefor the following:

1. Count I of the Motion for Judgment fails to state
a claim for breach of contract since plaintiff's allegations
do not establish a cause of action beyond the well-settled
rule in Virginia that an employment contract is terminable
at will by either party.

2. Count II of the Motion for Judgment fails to state

a claim for wrongful discharge since plaintiff's allegations

18



do not establish a cause of action beyond the well-settled
rule in Virginia that an employment contract is terminable
at will by either party.

3. Count III of the Motion for Judgment fails to state
a claim for fraud since such allegations fail to aver the
necessary reliance by the plaintiff on Defendants' alleged
misrepresentations.

4. Count IV of the Motion for Judgment fails to state
a claim for intentional infliction of emotional distress
since plaintiff's allegations fail to aver such conduct on
the part of Defendants to support such a claim.

5. Count V of the Motion for Judgment fails to state
a claim for negligence since plaintiff alleges no actionable
duty running from defendants to plaintiff to support such
a claim.

6. Count VI of the Motion for Judgment fails to state
a claim for tortious interference with contractual relations
since plaintiff's employment was terminable at will by either
party.

7. Count VII of the Motion for Judgment fails to state
a claim for defamation or insulting words since such statements
as alleged are not defamatory or insulting as a matter of
law.

8. Count VIII of the Motion for Judgment fails to state
any independent cause of action and sets forth only a prayer

for punitive damages.



SHORE STOP, INC.
RAY KISHLAR

William E. Rachels, Jr.
Bruce A. Kayuha
WILLCOX & SAVAGE, P.C.
1800 Sovran Center

Norfolk, Virginia 23510-2197
(804) 628-5500

CERTIFICATE OF SERVICE

I hereby <certify that a true copy of the foregoing

Demurrer was mailed/hand delivered to all counsel of record

this 1lst day of December, 1986.




VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

WANDA BROWN ELLIOTT,

Plaintiff,

v. Law No. L-86-2537

SHORE STOP, INC.,

RAY KISHLAR and

JOHN MYERS,

FRANKLIN SECURITY SYSTEMS, INC.,
and DON POPE,

Defendants. 5

DEMURRER i

COME NOW defendants Franklin Security Systems, Inc.,
and Don Pope, by counsel, and demur to the Motion for Judgment
filed herein and say that it is not sufficient in law and ought
not to be prosecuted on the following grounds: i

1. Counts I and II fail to state a cause of action

against these defendants, since plaintiff fails to allege that
any contract ever existed between them and the plaintiff, and
further any contract the plaintiff may have had with these
defendants was terminable at will by any party.

2. Count III fails to state a cause of action against

these defendants, since the allegations fail to allege that
these defendants made any representations to the plaintiff upon
which she relied.

3. Count IV fails to state a cause of action against
these defendants, since the allegations fail to allege such

conduct as would support a claim for emotional distress.

1
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4. Count V fails to state a cause of action against
these defendants, since these defendants owed no duty to the
plaintiff.

5. Count VI fails to state a cause of action against
these defendants, since plaintiff's employment was terminable
at will.

6. Count VII fails to state a cause of action against
these defendants, since it fails to allege that these defendants
made any statements whatsoever.

7. Count VIII fails to state a cause of action against
these defendants, since it fails to state any independent cause
of action and merely sets forth a prayer for punitive damages.

FRANKLIN SECURITY SYSTEMS, INC.,
and DON POPE,

By )éég;zz;égi%;;;::ﬂauq
/ Of Coun s
Paul D. Fraim

Heilig, McKenry, Fraim & Lollar
700 Newtown Road
Norfolk, VA 23502

I hereby certify that a true copy of the foregoing Demurrer
was mailed to all counsel of record this 42’“ day of February,

1987.
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF NORFOLK

WANDA BROWN ELLIOTT
Plaintiff
v.
Law No. L-86-2537
SHORE STOP, INC., et al.

Defendants ; .

BRIEF_IN OPPOSITION
TO DEFENDANT'S DEMURRER

Plaintiff relies on the factual allegations to be
established by fact at trial of this matter as set forth in the
Motion for Judgment filed with the Court and which brings the
parties together on Defendant's motion. This Brief is offered to
assist tﬁe Court in dealing with Defendant's request to
extinguish Plaintiff's claims without benefit of a trial by jury.
Plaintiff simply has stated, in the Motion for Judgment, causes
of action that are recognized under Virginia 1law and which
entitle Plaintiff to to have them heard at trial.

Plaintiff will deal with the Causes of Action in this
brief in the order in which they were presented in Plaintiff's
Motion for Judgment filed November 11, 1986.

BREACH OF CONTRACT

Plaintiff's allegations, in this and all other counts

pleaded, along with the logical inferences that may be taken from
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the pleadings as a whole, are to be taken as true for the

purposes of this demurrer. Vostis v. Ward's Copy Shop, 217 Va.

652 (1977). Thus, the only gquestion for the Court to decide on
Defendant's motion now is whether the pleading states a cause of
action against Defendant.

At-Will Presumption

Defendant contends Plaintiff has failed to plead a cause
of action for breach of contract because Plaintiff’was subject to
the so-called "at will" presumption in Virginia, under which
Plaintiff could be discharged at any time and for any reason or
no reason whatsoever. While Virginia, 1like most states, has
recognized the presumption that an oral contract of employment
for an unspecified term can be terminated at the will of either
the employer or employee, the doctrine is merely that: a
presumption that tentatively fixes for the parties a period of
time for the employment, just as the law in England presumes that
such a contract is for a one-year period.

Yet Virginia, like nearly all of her sister states, has
recognized numerous exceptions to the at-will rule. This is
merely another way of saying that the parties can contractually
bind themselves -- mutually or unilaterally -- to a term other
than one at will, When the parties, by their conduct or

promises, provide that the contract is terminable only for good

cause, the presumption is overcome. It is, at that point,
unnecessary.
In Sea-Land Service, Inc. v. O'Neal, 224 Va. 343 (1982), the

Virginia Supreme Court said:

-2 -
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where no specific time is fixed for the duration of
employment, it is presumed to be an employment at will,
providing a dismissed employee no basis for recovery of

damages against his erstwhile employer. Hoffman
Specialty Company v. Pelouze, 158 Vva. 586, 164 S.E. 397
(1932). We said, however, that "this presumption . . . is

rebuttable” in Hoffman by "the interpretation which the
parties themselves placed upon the matter.

See also, Barger v. General Electric Co., 599 F.Supp. 1154

(W.D. Va. 1984), applying Virginia Law, which holds that ’the
question of whether handbook provisions constitute an element of
the employment contract is for the jury.

Plaintiff and Defendant had an employment contract which
removed Plaintiff from the precarious position of being subject
to being dismissed "at will," and Defendant breached its

employment contract with Plaintiff.

Just Cause

Plaintiff has alleged in the Motion for Judgment that a
contract between Defendant and Plaintiff existed at the time
Plaintiff was discharged, the terms of which included assurances
to Plaintiff that discharge would be only for just cause.

.Defendant's argument that no time was fixed for the
contract of employment between Plaintiff and Defendant was dealt

with by the Virginia Supreme Court in 1950 in Norfolk Southern

R.R. Co. v, Harris, 190 Va, 966, 57 S.E.2d 110. The Court held:

. a definite time was fixed for the duration of the
employment. It was, by the terms of the contract, to
continue until the plaintiff gave to the defendant just
cause to end it. The result of being discharged after
long years of services in a particular occupation can well

-3 -
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be serious. The defendant's agreement that it would not
discharge plaintiff without just cause was a thing of
value to him, a safeguard against the loss and
embarrassment to be expected from an arbitrary discharge.
The defendant's agreement that it would not be done was a
term of plaintiff's employment, compensation for his work
which he had earned along with his wages. The defendant
‘ought not to take that promised reward from him without
incurring a penalty for violating its agreement. It was a
promise in return for services which the plaintiff
performed and which furnished sufficient consideration for
a binding contract. In such a case the doctrine of
mutuality is inapplicable.

Post-Probationary Status
Plaintiff, likewise, had successfully completed

Defendant's required probationary period at the beginning of
employment. Defendant promulgated the policy of requiring its
employees to undergo an initial period during which Defendant
stated and Plaintiff understood that Plaintiff could be
discharged at any time and for any reason. Plaintiff accepted
Defendant's conditon of employment, successfully completed the
probationary period, and became a "permanent" or '"regular"
employée who could only be discharged for just cause.

Courts dealing with the issue of whether successful
completion of the probationary period entitles the employee to
just cause status have let the jury the decide this element of

the employment contract, just as with other provisions. For

example, in Rilee v. Newport News Shipbuilding and Dry Dock
Company, Law No. 8894~-S (Circuit Court for the City of Newport

News 1985), the court held that the plaintiff's successful

completion of a six-month probationary period during which the
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plaintiff could be terminated at any time without cause created a
question for the jury as to whether his post-probafionary status
was such that he could only be fired for just cause.

In that case a 20-year-old firefighter for the shipyard
was discharged under what the defenda<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>