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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

Northern Virginia Electric Cooperative,

Petitioner,

V.
Case No.: PUE

Virginia Electric and Power Company
d/b/a Dominion Virginia Power
Smithsonian Institution
U.S. General Services Administration

Respondents.

PETITION FOR DECLARATORY JUDGMENT AND
MOTION FOR INJUNCTION

I PETITION

Northern Virginia Electric Cooperative (“NOVEC”), hereby petitions the Virginia State
Corporation Commission (the “Commission”), pursuant to provision 5 VAC 5-20-100, Rules of
Practice and Procedure of the Commission, to declare that the proposed sale of electric energy by
Virginia Electric and Power Company, d/b/a Dominion Virginia Power (“Dominion”), to the
Smithsonian Institution (“Smithsonian”) and/or U.S. General Services Administration (“GSA”),
for consumption at a facility to be constructed on a parcel of real estate deeded to GSA and
located in Fairfax County, Virginia, with the footprint of the facility situated within the allotted
service territory of NOVEC and thus the bulk of the load to be consumed in NOVEC’s

certificated territory, violates Virginia law and NOVEC’s property rights under the Certificate of



Public Convenience and Necessity granted by the Commission under the Utility Facilities Act,
Chapter 10.1 of Title 56 of the Code of Virginia.‘

NOVEC also petitions the Commission to temporarily and permanently enjoin Dominion
from selling and delivering directly or indirectly any power to the Smithsonian and/or GSA
pursuant to Va. Code Ann. § 12.1-13. In support of its Petition and its Request for Injunctive
Relief, NOVEC states as follows:

Petitioner:

1. NOVEC, whose address is Post Office Box 2710, Manassas, Virginia 20108-

0875, is an electric cooperative organized and existing under Article 1, Chapter 9.1, §§ 56-231.15
to 56. 231.37 of the Code of Virginia, which article is referred to as the “Utility Consumer’
Services Property Act.”

2. NOVEC, as a public utility, has a statutory duty to *...furnish reasonably
adequate [electric] service and facilities at reasonable and just rates to any person, firm or
corporation along its lines desiring [electric services.]” See Va. Code Ann. § 56-234.

3. NOVEC is the holder of various certificates of public convenience and necessity"

“issued by and on file with the Commission authorizing NOVEC to serve various counties, towns
and cities in Northern Virginia. See Exhibit 1 for a copy of the most recent map indicating
NOVEC’s entire service territory.

4. Specifically relating to this Petition, NOVEC holds a Certificate of Public
Convenience and Necessity, Number E51 (“Certificate E-51”), which authorizes it to provide
electric service and facilities in those areas described pictorially on the attached map, which is a

copy of the map on file with the SCC.

! In 1983 Prince William Electric Cooperative and Tri-County Electric Cooperative formed NOVEC.



5. A Master Plan Phase IIB map, dated October 17, 1994 and shown as Exhibit 2,
was given to NOVEC around 1996 by representatives of the Smithsonian to indicate the facility
site plan. The colored boundary lines were drawn by NOVEC representatives.

6. NOVEC has recently obtained from Fairfax County, a map, showing siting and
permitting of the Smithsonian facility. This map shows the overall water and sanitary sewer
plan and it is dated September 26, 2000. It indicates that the footprint of the Smithsonian
facility is situate virtually entirely within NOVEC’s certificated territory. See Exhibit 3 for a
copy of the map, dated September 26, 2000. The colored boundary lines were drawn by
NOVEC representatives.

7. These NOVEC Certificates of Public Convenience and Necessity are important

,’2

property rights “entitled to the protection of the courts™, this Commission and the legislature.

See Order On Petitions For Declaratory Judgment, dated June 25, 1998, in “Prince George
Electric Cooperative for declaratory judgment and Petition of RGC (USA) Mineral Sands, Inc.
and RGC (USA) Minerals, Inc. for declaratory judgment”, Case Number: PUE 960295, pp 16-19;
Final Order dated March 31, 1999 in “Petition of Kentucky Utilities Company d/b/a Old
'Dominion Power Company,” Case Number: PUE 960303, pp. 19-20 and Va. Code Ann. §§ 56-
265.3, 56-265.4, 56-265.5 and 56-265.6.

Respondents:

8. The Smithsonian was created by an Act of Congress for the “increase and
diffusion of knowledge among men....” 20 U.S.C. § 41. Although NOVEC has had all of its
contact with representatives of the Smithsonian, and specifically as regards the Smithsonian’s

National Air and Space Museum’s annex at Dulles International Airport, according to the deed

2 Town of Culpepper v. Virginia Elec. Power and Elec. Co., 215 Va. 189, 193-194, 207 S.E. 2d. 864, 867-868
(1974).
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filed in the County of Fairfax, Deed Book 01685 at page 0142, the property is owned by the
GSA. The GSA is an agency of the Executive Branch of the federal government established
pursuant to 40 U.S.C. § 751 and it was established by the Federal Property and Administrative
Service Act on July 1, 1949. The mission of the GSA is to “provide other federal agencies the
work space, products, services, technology and policy they need to accomplish their missions.”
It does so by procuring and supplying real and personal property and nonpersonal services. See
40 U.S.C. § 751. Based upon information and belief, the GSA procured this property on behalf
of the Smithsonian and this parcel of real estate is located in the County of Fairfax, Virginia, its
legal description is DULLES INTERNATL AIRPORT 1984 35 3174 11. Attached is a map of
Certificate E51, which is a copy of the map on file with the Commission. The Smithsonian’
parcel boundary is identified by green markings on the map with the actual footprint location of
the facility shown with an X. See Exhibit 5 for a copy of the map. The colored lines and
markings were drawn by NOVEC representatives.

9. Dominion is a Virginia public service corporation authorized to transact business
as an electric utility under the laws of the Commonwealth. Based upon information and belief,
Dominion is also the holder of certain Certificates of Public Convenience and Necessity issued
by the Commission pursuant to the Utility Facilities Act which authorize it to furnish electric
service and facilities in many areas of Virginia, including a portion of the area applicable to the

matter designated as “VA PWR”, “DOMINION VA PWR” or “VEPCO SERVICE AREA”,

shown on Exhibits 2, 3, 4 and 5.



II.  JURISDICTION
10.  This case is within the jurisdiction of the Commission, and it has the authority to
adjudicate this dispute because the controversy involves the right and authority of NOVEC to

furnish electric service within NOVEC’s certificated territory. See Final Order in Case Number:

PUE960303. Moreover, respondents Smithsonian and GSA are subject to the Commission’s
jurisdiction. See Public Law 100-202, § 101(b) (Title VIIL, § 8093), 101 Stat. 1329-79.

11.  An action for declaratory judgment is proper pursuant to 5 VAC.5-20-100(C)
because there is a controversy between the Petitioner and Respondents as to their rights,
obligations and remedies. Adjudication of this declaratory judgment action will afford relief to
the parties from the uncertainty attendant upon their legal rights and will allow the parties to
avoid invading or unlawfully violating their rights under the Utility Facilities Act and, therefore,
will guide them in their actions. F urther, there is no adequate remedy at law that will practically
and effectively allow the parties to attain a timely resolution of these disputes.

III. FACTS AND LEGAL AUTHORITY

12. NOVEC began working with the Smithsonian, on or about August 6, 1996, to
obtain specifications for the facility and appropriate time lines for phases of construction in order
to provide a plan for furnishing electric service to the Smithsonian, which is located in NOVEC’s
certificated territory.

13.  In November 1996, NOVEC met with HOK Architects, Inc. (“HOK”), the
architects working with the Smithsonian on its design. During 1996 and periodically, when
appropriate, NOVEC informed the Smithsonian, through written communications and telephone
conversations, that the bulk of the facility’s usage of electric power is in NOVEC’s certificated

territory and that NOVEC is the proper entity to provide electric service. See letter, dated



Décember 20, 1996, shown as Exhibit 7, providing preliminary information concerning
NOVEC’s ability to serve the Smithsonian. See also letters, dated August 21, 1996 and
November 17, 1998, shown as Exhibit 6 and Exhibit 8 respectively, which indicate NOVEC’s
continued written .communications with the Smithsonian and/or its representatives and its desire
to serve the Smithsonian.

14. On or about January 25, 1999, NOVEC learned, upon receiving a copy of a letter
from Dominion to the Smithsonian, that it had service facilities available in the area of the
proposed facility and, importantly, two-thirdé (2/3) of the site was in Dominion’s service area.
See Exhibit 9 for a copy of the letter, dated January 25, 1999. However, this information did not
take into account that the bulk of the load and the majority of the footprint of the facility was
situate in NOVEC’s certificated territory. See the map, shown as Exhibit 3 and dated September
26, 2000, for the location of the facility.

15. On November 22, 2000, NOVEC, through Old Dominion Electric Cooperative
(“ODEC”), sent a Cooperative Delivery Point Request, dated November 17, 2000, to Dominion
requesting a new delivery point consistent with the Network Operating Agreement between

ODEC and Dominion. ODEC requested a response from Dominion by December 8, 2000. This
practice was consistent with prior practices by NOVEC when it requested new delivery points.
See Exhibit 10 for a copy of the request.

16.  On or about February 7, 2001, NOVEC was advised that Dominion intended to
provide electrical service to the Smithsonian. NOVEC did not receive this information from the
Smithsonian, but rather, was copied on a letter addressed to the' Smithsonian representative from
Dominion. This letter indicated that Dominion had received a February 1, 2001 request for

electrical service from the Smithsonian and that Dominion, in this February 7" correspondence,



was acknowledging that it would be in a position to provide service once it was able to “obtain
all applicable permits, easements or approvals required for the construction and placement of our
facilities.” See Exhibit 11 for a copy of the February 7, 2001 letter.

17.  On or about April 6, 2001, NOVEC received a letter addressed to ODEC from
Dominion denying the requested delivery point. The reasons cited for the denial included (a) the
assertion that the Smithsonian had requested that Dominion provide the electric service, and (b)
the assertion that the facility was located largely in Dominion’s territory. Additionally Dominion
advised NOVEC, through ODEC, that the service arrangements between Dominion and the
Smithsonian were being finalized. See Exhibit 12 for a copy of the April 6, 2001 letter.

18.  NOVEC has made-a good faith effort to resolve the territorial dispute with
Dominion, consistent with past practices between the two companies. Additionally, NOVEC
initiated a meeting in June 2001, between representatives of Dominion, NOVEC and
Commission staff in an attempt to resolve the dispute. At all times, NOVEC made it clear to the
Smithsonian and Dominion that it was ready, willing and able to provide electric service and that
indeed the footprint of the building was in NOVEC’s certificated territory. Nonetheless,
Dominion continued its dealing with the Smithsonian and offered to provide service to the
Smithsonian, in violation of NOVEC’s rights under the certificate.

19. By letter dated August 1, 2001, ODEC on behalf of NOVEC, rejected

Dominion’s denial of the delivery point as being contrary to the Network Operating Agreement.

See Exhibit 14 for a copy of the August 1, 2001 letter.

20. At all times, since it became aware of the Smithsonian’s intention to construct and

operate the museum within its certificated territory, NOVEC has advised the Smithsonian of its



exclusive duty and obligation to serve the facility and its willingness and ability to discharge
that duty.

21.  Virginia law provides a method for a puBlic utility to provide service in the
territory of another certificate holder. Dominion has failed to comply with the requirements of
this statute. See Va. Code Ann. § 56-265.4.

22.  Virginia law prohibits a public utility from fumnishing public utility service within
the Commonwealth of Virginia, unless it first obtains from the Commission, a Certificate of
Public Convenience and Necessity authorizing it to furnish such service. See Va. Code Ann. §
56-265.3. Dominion does not hold a Certificate of Public Convenience and Necessity to furnish
public utility service to the Smithsonian. Dominion’s authorized service area is merely adjacent
to the service territory of NOVEC.

23.  Dominion and the Smithsonian cannot lawfully contract or agree that Dominioﬁ
will provide the electric service to the Smithsonian when virtually all of the load will be in
NOVEC’s certificated territory. The Commission has not granted Dominion the authority to
provide the service. All such electric energy will be used and consumed in the operation of the
museum located in NOVEC'’s certificated territory as shown on Exhibits 2, 3 and 5.

24.  NOVEC has continually made efforts to obtain specifications on the facility from
the Smithsonian, but the Smithsonian has declined to provide such information.

25. NOVEC believes, based on correspondence received from Dominion, dated
February 7, 2001 and April 6, 2001, that the Smithsonian entered into an agreement with
Dominion that Dominion should provide this service to the Smithsonian, to the exclusion of

NOVEC. See Exhibit 12 for a copy of the April 6, 2001 letter.



26.  Thereafter, NOVEC attempted to move forward to develop its delivery point to
service the Smithsonian, but Dominion has declined to permit such a delivery point to NOVEC.

27.  Dominion should not be permitted to enter NOVEC's service territory and take
the Smithsonian load, as the majority of the load is in NOVEC's certificated territory.

28.  For the reasons stated in this Petition, any agreement between Dominion and the
Smithsonian, stating that Dominion would furnish electric service to the Smithsonian within
NOVEC?s certificated territory, is in violation of Virginia law and infringes upon NOVEC’s
valuable property right.

29. Dominion’s infringement on NOVEC’s certificated territory constitutes an actual

controversy, which is solely within the jurisdiction of the Commission to adjudicate. NOVEC
has no other adequate remedy at law other than this declaratory judgment proceeding.

IV.INJUNCTIVE RELIEF

30. NOVEC believes that the Commission must enjoin Dominion from any
permanent construction at the facility. In the spirit of trying to resolve this territorial dispute
. with Dominion and during the period that the parties were meeting together with Commission
staff in an attempt to resolve this controversy, NOVEC permitted Dominion to construct
temporary power to the facility. The bulk of the temporary power load is in NOVEC’s
certificated territory. This permission was evidenced by a letter, dated July 3, 2001 from James
C. Moxley of NOVEC to Ed Wickham of Dominion. See Exhibit 13 for a copy of the July 3,
2001 letter. If permanent construction is performed by Dominion, there is the potential for
higher costs for Virginia ratepayers and the respective public service corporations as well as and

other damages that could be avoided with the imposition of an injunction.



31.  Petitioner seeks an injunction pendente lite to maintain the status quo and
respective positions of the parties to this action until the Commission considers the evidence and
rules on the merits of this dispute and the propriety of a permanent injunction. NOVEC
ultimately seeks a permanent prohibitory injunction to prevent Dominion from constructing
facilities and providing electric service to the Smithsonian/GSA within NOVEC's certificated
territory.

32. NOVEC is entitled to a temporary and permanent injunction because there is a
threat of injury and damage to NOVEC if construction is allowed to proceed and Dominion is
allowed to provide electric service within NOVEC's certificated territory; NOVEC will suffer
irreparable injury if injunctive relief is not provided forthwith; NOVEC has a cognizable '
property right in Certificate E-51; NOVEC's property rights should be equitably protected; there

is no adequate remedy at law; and equitable relief is appropriate.

V. PRAYER FOR RELIEF

WHEREFORE, NOVEC petitions the Commission and respectfully requests (a) that it
issue an order which provides for the necessary notice, responsive pleadings, participation by
interested parties and that the Commission establish a schedule for the consideration of the issues
presented by this Petition, consistent with 5§ VAC 5-20-100 of the Commission’s Rules of
Practice and Procedure; (b) that the Commission enter an order declaring that Dominion has
violated the Utility Facilities Act; (c) that the Commission declare that the Smithsonian and/or
GSA project is within NOVEC’s certificated territory; (d) that the Commission declare that
NOVEC is the proper and rightful provider of electrical service to the Smithsonian and/or GSA

and grant NOVEC the ability to provide electrical service to the Smithsonian and/or GSA at its

10
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museum site, which is within the certificated territory of NOVEC; (e) that the Commission
declare that Dominion may not unreasonably deny this delivery point to ODEC on behalf of
NOVEC and that Dominion’s denial of the delivery point is not in the best interest of Virginia
ratepayers and is not lawful; (f) that the Commission declare that any transactions or contracts
between Dominion and the Smithsonian and/or GSA are unlawful under the Utility Facilities act
and therefore unenforceable or void; (g) that the Commission declare that any provision of
service by Dominion in NOVEC’s certificated territory is unlawful and violates, interferes and
infringes upon NOVEC’s rights granted by this Commission in the certificate it granted to
NOVEC; (h) that the Commission temporarily and permanently enjoin Dominion from building
any further permanent infrastructure until such time as the Commission can make a
determination in this matter; (i) that the Commission enter an order temporarily and permanently
enjoining Dominion from delivering or selling, directly or indirectly, any electrical power or
providing any service to the Smithsonian or GSA within NOVEC’s certificated territory; (j) that
the Commission enter an order declaring that Dominion has wrongfully and tortuously interfered
with NOVEC’s contractual rights, prospective contractual rights and potential economic
relationship with its customers; (k) that the Commission declare that Dominion must pay the
damages sustained by NOVEC because of Dominion’s unlawful actions; and (1) such other relief
as the Commission determines is appropriate and just.

Respectfully submitted.

Northern Virginia Electric Cooperative

By: O\ . rb(_tl_,:

Coungtl for Northern Virginia Electric Cooperative

11 -
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PENNSTUART:

JoAnne L. Nolte

VA State Bar No.: 19383

Penn Stuart

P. O. Box 617

Richmond, Virginia 23218-0617
Telephone: (804) 819-1770
Facsimile: (804) 819-1753

and

W. Bradford Stallard
Virginia State Bar No.: 28149
PennStuart

P.O. Box 2288

Abingdon, Virginia 24212
Telephone: (540) 628-5151
Facsimile: (540) 623-1730

As Counsel for Northern Virginia Electric Cooperative

Dated: 2NV 17, QOO
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CERTIFICATE

I hereby certify that a true and exact copy of the foregoing “Petition for Declaratory
Judgment and Motion for Injunction” was: (i) mailed, postage pre-paid; (ii) certified mail, return
receipt requested; or (iii) hand-delivered on September 17, 2001 to the following:

Commonwealth Legal Services Corporation

Registered Agent for Virginia Electric and Power Company
d/b/a Dominion Virginia Power

4701 Cox Road, Suite 301

Glen Allen VA 23060

Keith E. Kaier, Director

Dominion Virginia Power

701 East Cary Street

Richmond, Virginia 23219 x

E. P. Wickham, Jr., Director
Dominion Virginia Power
P. O. Box 26666
Richmond, Virginia 23261

Mr. Robert A. Weisman
Chief, Energy Management
Smithsonian Institution

750 9" Street, N.W.
Washington, DC 20560-0908

Sherry H. Bridewell, Esquire

- Virginia State Corporation Commission
Office of General Counsel

1300 East Main Street, 10" Floor
Richmond, Virginia 23219

Mr. Timothy R. Faherty

Virginia State Corporation Commission
Manager of Consumer Services
Division of Energy Regulation

1300 East Main Street, 4™ Floor
Richmond, Virginia 23219

Ms. Rosemary M. Henderson

Virginia State Corporation Commission
Division of Energy Regulation

1300 East Main Street, 4™ Floor
Richmond, Virginia 23219
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John F. Dudley, Esquire

Sr. Assistant Attorney General
Division of Consumer Counsel
Office of Attorney General

900 East Main Street, 2nd Floor
Richmond, VA 23219

Counsel for Dominion Virginia Power:

Kodwo Ghartey-Tagoe, Esquire
McGuire, Woods, Battle & Boothe
One James Center

901 East Cary Street

Richmond, Virginia 23219

On behalf of the Smithsonian Institution
and the U.S. General Services Administration:

Kenneth Melson

United States Attorney

Eastern District of Virginia

2100 Jamieson Avenue

Alexandria, VA 22314

(By Certified Mail Number: 7099 3220 0007 6203 3793
Return Receipt Requested)

and

John Ashcroft

United States Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, DC 20530-0001

(By Certified Mail Number: 7099 3220 0007 6203 3809
Return Receipt Requested)

On behalf of the U.S. General Services Administration:

Stephen A. Perry

Administrator

General Services Administration

1800 F Street, NW.

Washington, DC 20405

(By Certified Mail Number: 7099 3220 0007 6203 3816
Return Receipt Requested)
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On behalf of the Smithsonian Institution:

Lawrence M. Small

Secretary

Smithsonian Institute

1000 Jefferson Drive, S.W.

Washington, DC 20560-0012

(By Certified Mail Number: 7099 3220 0007 6203 3823
Return Receipt Requested)

and

General Counsel

Smithsonian Institute

1000 Jefferson Drive, S.W., Suite 302

Washington, DC 20560-0012
(By Certified Mail Number: 7099 3220 0007 6203 3830

Return Receipt Requested)

Counsel
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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

Northemn Virginia Electric Cooperative,

Petitioner,

V.
Case No.: PUE

Virginia Electric and Power Company
d/b/a Dominion Virginia Power
Smithsonian Institution
U.S. General Services Administration

Respondents.

PETITION FOR DECLARATORY JUDGMENT AND

MOTION FOR INJUNCTION
INDEX TO EXHIBITS
EXHIBIT 1 Most recent map indicating NOVEC’s entire service territory
EXHIBIT 2 Master Plan Phase [IB map, dated October 17, 1994
EXHIBIT 3 Overall Water and Sanitary Sewer Plan map, dated September 26,
2000
EXHIBIT 4 State Corporation Commission map showing E-51
EXHIBIT 5 State Corporation Commission map showing E-51 with Parcel X
EXHIBIT 6 Letter addressed to HOK Architects from NOVEC, dated August
21, 1996
EXHIBIT 7 Letter addressed to the Smithsonian from NOVEC, dated

December 20, 1996

EXHIBIT 8 Letter addressed to the Smithsonian from NOVEC, dated
November 17, 1998 :

Laglil 0 IS
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EXHIBIT 9

EXHIBIT 10

EXHIBIT 11

EXHIBIT 12
EXHIBIT 13

EXHIBIT 14

Letter addressed to NOVEC from Dominion, dated January 25,
1999

Cooperative Point Delivery Request, dated November 17, 2000

Letter addressed to the Smithsonian from Dominion, dated
February 7, 2001

Letter addressed to ODEC from Dominion, dated April 6, 2001
Letter addressed to Dominion from NOVEC, dated July 3, 2001

Letter addressed to Dominion from ODEC, dated August 1, 2001



MAP LAYOUT

A B C D

NORTHERN VIRGINIA ELECTRIC COOPERATIVE

Territory Map

CORPORATE OFFICE 10323 Lomond Drive Manassas, VA 20109-3173

GAINESVILLE TECHNICAL CENTER 5399 Wellington Road  Gainesville, VA 20155-1616

LEESBURG OFFICE 349 E. Market Street Leesburg, VA 20176-4102
MINNIEVILLE OFFICE 14500 Minnieville Road Woodbridge, VA 22193-0459
STAFFORD OFFICE 2430 Poplar Road Fredericksburg, VA 22406-4054

Customers in the City of Manassas Park or in Fairfax and
Prince William counties, call 335-0500
All other customers in Virginia, please call toll-free 1-888-335-0500
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