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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND .

•J. K. McCOTTER, Plaintiff in Error,
vs.
BELLE E. CARLE, Defendant in Error.

To the Honorable
of Virginia:

J~tdges

of the Supreme Cou·rt of Appeals
'

Your petitioner, .J. K. ~:lcCotter, respectfully represents
that he is aggrieved by a final judgment of the Circuit Court
of the City of Hopewell, Virginia, entered on the 9th day of
June, 1926, in an action brought against him by Belle E.
Carle, in which the plaintiff recovered a judgment for $500.00.
A transcript of record is filed herewith. For convenience the .
parties will be referred to as of their standing in the Court
below.

ASSIGNl\:lENT OF ERRORS.
Your petitioner assigns as errors the following:

1. The Court erred in refusing to allow defendant to file
his special plea and amended grounds of defense, on the
grounds that they were not tendered in apt time.
2. The Court erred in overruling the motion of defendant
to set aside the verdict of the jury as contrary to the law
and evidenc€ and in not entering final judgment in favor of
the defendant: .
(a) Upon his plea of res adjudicata.
3. The Court erred in overruling the motion of defendant
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to set aside the verdict of the jury as contrary to the law and
evidence and in not granting defendant a new trial;
(a) Because the undisputed evidence of plaintiff and defendant show that the automobile involved in this case was
purchased and owned jointly by them and was partnership
property, and this Court had no jurisdiction to adjudicate
it in this case. And, if not partnership property the statute
of limitations had run against the demand.
(b) That defendant be given the opportunity to introduce
his evidence .of res adjudicata for consideration of the jury,
his plea having been rejected.
STATE~1:ENT

OF CASE.

On the 11th day of December, 1922, plaintiff filed a bill in
the Clerk's office of the Circuit Court of the City of Hope·
well, Virginia, alleging certain grounds for divorce, claim
f.or money advanced on a certain automobile, and alleging
facts upon which injunction was asked and granted. The bill
prayed specially for divorce, for recovery of the money, and
for injunction, with a prayer for general relief. All. of the
causes of action or claims and demands set out in the instant
case, are also alleged in the said bill, as will appear. Defend~nt filed his answer denying each allegation of the bill except
that of marriage, with usual prayer for dismissing with costs.
The suit was concluded by a final judgment on the merits,
in favor of defendant, by a decree entered on the 14th day of
October, 1924, in the words and figures following, to-wit:
."This cause came on again this day to be heard upon the
bill of complaint, the exhiBits filed therewith, the answer of
the defenda.nt to said bill of co1nplaint, the depositions taken
in behalf of the c01nplainant and filed in this cause, and ithe
former decree made and entered in this cause, and the same
'vas argued by counsel. On consideration 'vhereof, it appearing to the court that the plaintiff has failed to establish/
a case entitl-ing her to the relief p1·.ayed by the bill, the Court
doth adjudge, order and decree that the plaintiff's bill be, and
the same is hereby, dismissed, and that thEl defendant reeover of the plaintiff his costs by him in this behalf expended. And it is further ordered that this case be stricken from
the docket of this Court.'' (R., pp. 94-95.)
Again, on the 7th day of April, 1925, plaintiff filed a bill
in the Clerk's Office of the Corporation Court of the C~ty of
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Hopewell, alleging certain grounds for divorce, and ''that
plaintiff and defendant were possessed of certain property
in the State of Virginia and elsewhere", with specific prayer
for divorce, and that the property rights of the parties be
forever fixed and decreed; and a prayer for general relief.
This suit was concluded by final judgment on the merits in
favor of plaintiff, by a decree granting divorce entered on
the 15th day of December, 1925. By agreement no costs or
allowances were decreed, plaintiff's ability to pa.y being
greater than that of defendant.
On the
of March, 1926, plaintiff filed in the Clerk's
Office of the Circuit Court of the City of Hopewell, notice
of motion for judgment in the instant case claiming large
sums of money, to-wit: $1,217.00, due by defendant, all which
as will be shown, were the same claims set out in the bill in
former suit. The notice was returnable to the 13th day of
April, 1926, it being the first day of the April term of said
Court. The_notice or the account attached did not show any
dates as to the origin of the alleged claims, in fact, the only
date shown was claim for interest from September lOth, 1923,
which was some time after the same claims had been asserted
in the former suit. Defendant appeared and filed his counter affidavit and plea of the general issue, and asked that
plaintiff be required to file a bill of particulars showing the
dates, etc. Plaintiff then asked that defendant be required
to file his grounds of defense. Thereupon, the Court ordered
plaintiff to file a bill of particulars by April 15th, and defendant to file grounds of defense by April 17th, and set the
case for trial 1\!ay 14th. Not until plaintiff had filed the bill
of particulars could defendant identify the claims and demands as being the same as those asserted in former suit.
Defendant immediately called upon the Clerk of Courts and
asked to see the papers in the former suit filed against him
by the plaintiff, and was told that the papers were in the
hands of counsel for plaintiff, but he would get them for defendant._ There being only two days in which defendant had
to file his grounds of defense in obedience to the order of
the Court, he prepared and filed same in so far as he could
without having the opportunity to examine the papers in the
former suit, which was filed more than three (3) years before, the bill being the most important was not of record in
the Clerk's Office. Defendant asked the Clerk on two or ·
three occasions afterwards for the papers, and finally on the
8th of May the Clerk informed defendant that he had located
ilie papers out of place on top of a filing cabinet in his of-
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:fice. All which is verified by defendant ':s affidavit :filed with
amended grounds of defense. Then defendant, as a matter
of precaution, filed in the Clerk's Office his amended grounds
of defense, and delivered counsel for plaintiff a copy the same
day, May 8th, six days before trial of the case. Then at
the trial he tendered to the Court his special plea, and on
motion of plaintiff it w·as rejected. He then tendered his
amended grounds of defense that he may show in evidence
for consideration of the jury, his defense of res adjtu,dicata,
and on motion of plaintiff they were rejected. Both were
rejected on the grounds that they were not tendered in apt
time, to which ruling of the Court defendant excepted.
To be fair with this Court, defendant recalled faintly that
plaintiff had asserted claims and demands in the former suit,
but it had been more than three years since it was filed, and
the claim for interest from September lOth, 1923, was misleading, as it was long after the suit in which these claims
had before been asserted was filed, therefore, defenldant
could not identify them as being the same. In fact, it was
not definitely disclosed until plaintiff testified, that all were
the same, as the pleadings were indefinite.
In the recent case of Bardach Iron ct Steel Co. vs. Tenenbaurn, 136 Va .. 163, 'vhere demurrer was interposed to a notice of motio.n, this Court said at page 169:
''The defendant is under no obligation to go outside of the
pleadings to ascertain what demands the plaintiff is asserting against him. ''

ARGUl\IENT.
A. First assignment of error.
The Court erred in refusing to allow defendant to file his
special plea and amended grounds of defense offered, on the
grounds that they were not tendered in apt time.
Sec. 6104, of the Code, providing for amendments to pleadings at any time before trial in furtherance of justice, etc.,.
h&s been so often before this Court for consideration, we
deem it unnecessary to quote it in full here. This Court has
held that the statute should be liberally construed and amendments should be allowed in furtheranc€ of justice, where the
substantial rights of the parties are not affected.
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The case of Bailey vs. Hines, 131 Va. 421, 109 S'. E. 470 is
analagous to the instant case. The action . was brought by
Bailey against Walker D. Hines, Director General of Railroads. Before the case was tried Hines had resigned and
some other had been appointed Director General. At the
trial defendant entered a plea in abatement and motion to
quash, plaintiff moved to amend his pleadings by inserting
the name of the Dir.ector General of Railroads at that time,
the Court overruled plaintiff's motion and dismissed the action. This Court held this error, and said :
"This statute, we have declared, should. be liberally construed. Stat~tdard Paint Co. vs. Vietor, 120 Va. 595, 91 S. E.
752. It could make no difference to the Government of the
United States, when it had due notice of, and full <?Pportunity.
to defend the action, whether the Agent to be sued was right- ,
ly named or not. It was clearly 'in furthertbllce of justice' to
permit the amendment to be made, and it was error to refuse
it. The substantial rights of the Government are not affected by permitting the amendment to be made, but the claim
of the plaintiff will be ba;rred by the statute of limitations if
it is denied. A refusal to allow. the amendment would be a
practical nullification of Sec. 6104 of the Code.''
Testing the instant- case by the principles announced. The
amendments offered could not have affected the ''substantial
rights" of the plaintiff, when she had due notice of and full
opportunity to meet the defenses sought to be set up. The
proposed amendments were directed at and touching matters in full knowledge of the plaintiff, that of her own acts
and ~pleadings in former suits. Therefore, there was no element of surprise. And if there had been, the Court under
the statute can provide for continuances and place costs upon
the party at fault. But, as stated above, the· plaintiff was
well aware of the defense to be offered, as copy of the amended grounds of defense was delivered to counsel six days before the trial.
On the other hand, to ¢Ieny the defense materially affected
the substantial rights of defendant, thereby preventing him
from showing a f~rmer adjudication of the matters in issue,
and placing him to the disadvantage of defending alleged
claims some of which were nearly six years old.
In the case of Watson vs. Bruner, 128 Va. 600, 105 S. E.
99. This Court said :
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''The rule is well recognized, that in granting leave to
amend pleadings,. the matter rests in the sound discretion of·
the Court, and where the defendants have no reasonable
grounds to object to the proposed amendments, an appellate
Court will not reverse the trial Court for allowing pleadings
to be amended, -unle.ss it appea1·s tha.t the discretion resting
in the trial Court has been abu,sed." Citing McKiney vs.
Cr_aig, 103 Va. 158, 48 S. E. 864.
It would seem that the converse must be true, that is, while
it is in the sound discretion of the trial Court to allow amendments, if it refuses, and the plaintiff has no reasonable
grounds to object, it appears to be an abuse of that power
and not in harmony with the construction placed upon the
statute as announced in the cases, by this Court
l\tiost of the cases on appeal to this Court are for allowing
amendments, and it has been invariably held to be no error.
The following cases demonstrate this ruling:
Va. Iron, Coal & Coke 'Co. vs. Per_keys Adm., 130 S. E. 403.
lnge vs. Bryant, 130 S. E. 773.
Russell Lbr. Co. vs. Tho1npson & Lambert, 137 Va. 386.
Rau,sch vs. Graham .Mfg. Corp., 139 Va. 502.
Standard Paint Co. vs. Vietor, 120 Va. 595.
Carpenter vs. Meredith, 118 Va. 533.

In the case of Dean vs. Dean, 122 Va. 446, 95 S. E. 431, after
all the evidence was in, the Court allowed amendment by
filing affidavit denying partnership under the statute. Held,
proper discretionary power of the Court, that the Section
6104 intended such action, citing Whitley vs. Booker Brick
Co., 113 Va. 4R4, 74 S. E. 150, in which case this Court held it
was discretionary with the trial Court to allow amendments
at any time "before verdrict" which did not affect the substantial rights of the opposing party.
B. Second assignment of error.
The Court erred in overruling defendant's motion to set
aside the verdict of the jury as contrary to law and evidence
and in not entering final judgment in favor of defendant upon
his plea of res adjudicata.
As to res adjudicata, 15 R. C. L., title Judgments, p. 949, it
is said:
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''Th-e doctrine of res adjudicata is a principle of universal
jurisprudence forming part of the legal system of all civilized
nations. It may be said to inhere in them all as an obvious
rule of expediency and justice. Briefly stated, this doctrine
is that an existing final judgment, or decree rendered 'Upon
the 'lnerits, and without fraud or collusion, by a court of competent jurisdiction, upon a matter within its jurisdiction, is
conclusive of the rights of the parties or their privies, in all
other actions or suits in the same of any other judicial
tribunal of concurrent jurisdiction on the points and matters in issue in the first suit. To adopt the language of the
English Court in announcing the doctrine in an early case,
'vhich has been frequently repeated by the Courts, the judgment of a Court of concurrent jurisdiction, directly upon the
point.is a plea afbar or as evidence, conclusive, between the
same parties upon the same matter directly in question in another Court. * * * At the outset of the consideration of the
doctrine of res adjttdicats, it must be noted that there is a
wide difference between the effect of a judgment as a bar to
estoppel against the prosecution of a second action upon
the same claim or demand, and its effect as an estoppel in
another action between the same parties upon a different
claim or cause of action. In the forrner case, the judgment,
if rendered ·u-pon the 'merits, constitu,te an absolute bar to aJ
sz,bsequent action. It is a finality as to the claim or demand
in controversy concluding parties and those in privity with
them, not only as to every rnatter which was offered to sustain or defea.t the clai-m or de1nand, b'ttt as to any other adntissible matter which might have been offered for that purpose.''
·
And at pages 962-3-4, it is said:
''It is well settled that there is a wide difference between
the effect of a judgment as a bar or estoppel against the
prosecution of a second action upoll: the same claim or demand
and its effect as an estoppel in another action between the
same parties upon a· different claim or cause of action. In
the former ca-se the judgment, if rendered upon the merits,
constitutes an absolute bar to a subsequent action. It is a
finality a·s to the claim or demand in controversy, concluding
parties and their privity with them, not only as to e'oery matter which was offered and received to sustain or defeat the
cla.im or demand, but as to any other admissible matter which
mi_qht hOJVe been offered for that JYI.ft·rpose. When the suit is
between the same parties as the first, and on the same cause
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of action, the judgment in the· former is conclusive in the
latter not only to every question 'vhich was decided, but also
to every other matte1· which the parties might have lit·igated
and had deter~nined, within the issues as they were made or
tendered by the pleadings, or as incident to or essentially connected with the subject n~atter of the litigation, whether the
same, as a 'ln(},tter of fact, were or were not considered. • '"' *
-This rule applies to every question falling 'Within the purview of the original action, both in respect to matters of claim
and defense, which could have been p'resented by due diligence." ·
And at pages 952-3, it is said: .
''The foundation principles upon which the doctrine of res
adjudioota rests is that parties ought not be permitted to litigate the same issues more than once; that, when a right or
fact has been judicia.lly tried and determined by a Court of
competent jurisdiction, or am, OtJporl'lmity for such trial has
been given; the judgment of the Court, so long as it remains
unreversed, should be conclusive upon the parties, and those
in privity with them in law or estate. '"' • * The doctrine of
res adjudicata not only puts an end to strife, but produces
certainty as to individual rights, and gives dignity and respect to judicial proceedings which otherwise would be endless.''
Herman on Est. & Res

.A.dj~edicata.,

pp. 477-8, it is said:

''If the plaintiff recovers a judgment, his rights thereafter
arise upon it, not the original cause of action. He has remedies for the enforcement of the judgment or decree, but no
right to maintain a second suit for the same demand. If he
fails and there is. a j-udgn~ent or decree for the defendant, he
cannot put the latter to a Sttbsequ,ent trial for that aa~tse of
action. A judgment for the defendant operates as effectually
by way of estoppel as one by the plaintiff, and decrees in
courts of equity stail~d upon the same footing in this respect as
judgments of co~trts of law.''
These principles have been recognized and applied in a
number of cases by this Court. In the leading case of the
Diamond State Iron Co. vs. Rarig, 93 Va. 595, 25 S. E. 894,
and cited in several eases, the facts briefly stated were as follows: In a general creditors suit filed against defendants in
error in which the plaintiffs in error were parties, the suit was
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pending sometime, various distributions of assets among the
creditors had been made and finally the case stricken from
the docket. Plaintiffs in error later filed a bill charging
many irregularities in the first suit and setting out a specific SUID: of $25,000.00 as having been improperly handled,
etc; Defendants filed demurrer claiming res adj'ltdicata. The
lower Court su~tained the demurrer and dismissed plaintiff's
bill, and on appeal this Court affirmed the lower Court. On
the question of res adjudicata, Judge Cardwell, speaking for
this Court, said :
"The question remains whether or not the matters sought
to be litigated are res adjudicata. It was said by Sir James
Wigram, V. C., in. Henderson vs. Henderson, 3 Hare 115, 'that
when a given matter becomes the subject of litigation in and
of adjudication by a court of competent jurisdiction, the
court requires the parties to the litigation to bring forward
their whole case, and will not (except under special circumstances) permit the same parties to open the subject matter
of litiga.tion in respect of matter which might have been
brought forward as a part of the subject in contest, but which
was not brought forward only because they have, from negligence, inadvertence, or even accident, omitted part of their
case. The plea of res adj'lt.dicata applies, except in specia1
cases, not only to points which the Court was actually required by the parties to form an opinion and pronounce a
judgment, but to every point 'lvhich properly belon.qed to the
subject of litigation, and which the parties, exercising reasonable diligence, 1night have brought forward at the t-irn.e'.
See also 7 Rob. Prac. (new), 175 and cases cited. The doctrine so well and comprehensively stated by Vice Chancellor
Wigram is founded upon the familiar maxim in our jurisprudence that no person shall be twice vexed for one and the
same cause. The rule has found its 'vay into every system
of jurisprudence, not only fron~ its obvious fitness and propriety, but because without it an end co'uld never be put to
litiga.tion. It has been sanctioned and approved in numerous
cases decided by this Court, among which are Railroad Co.
vs. Griffith, 75 Va. 913; Withers .A.cl·m'r vs. Si1ns, 80 Va. 600;
M cC·u.llough vs. Dashiell, 85 Va. 41, 6 S. E. 610; Fishburne
vs. Ferguson, 85 Va. 321, 7 S'. E. 361; Osborne vs. Th,rockmorton, 90 Va. 316, 18 S. E. 285; Beales Adm'x vs. Gordon
(Va.), 21 S. E. 667. See also Well res adj~tclica.ta 282; Frem,
J udgm. 246, 249, 256.''
.. The case of Osborne vs. Throckmorton, 90 Va. 31.1, 18 S. E.
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285, cited above, on the question of res adjudicata is in point.
This was an injunction suit enjoining Osborne, Trustee, from
a selling certain property secured by deed of trust in which
Annie E. Throckmorton claimed to be the holder of a note
secured thereby. She was made party defendant. On appeal
from permanent injunction this Court affirmed the lo-\ver
Court. The question was presented on two grounds, first,
that the note was given to the husband of Annie E. Throckmorton some years before; second, that it was res adjudicata
because in a suit of .Annie· E. Th'l·ock?norton vs. Mason Throckmorton, for divorce, she asserted certain claims for money
in that suit and this note was among them. She offered no
evidence to sustain the claims and her bill was dismissed, and
on appeal it was affirmed. This case is reported in 86 V a.
768, 11 S. E. 289. On the question of res adjudicata the Court
said:
"It is further·iusisted by appellees that the decree of the
Circuit Court perpetually enjoining the same is right for
another reason. In the divorce suit of Throckmorton vs.
Throckmorton, su.pra., the question of the property rights of
the wife were raised and by the decree in that cause they were
disposed of by the decree of absolute divorce without settling
the property rights and the rights of property were left where
they were at the date of the decree, Porter vs. Porter, 27
Gratt. 599. These rights certainly 'might have been disposed.
of in the drivorce suit, and so the nuztter is res ad.iudicata.
Cattnpbell vs. Ca1npbell, 22 Gratt. 666, Findley vs. Trigg, 83
Va. 543.''
In the case of_ Craig vs. Crai.q, 118 Va. 284, 87 S. E. 727, in
May, 1912, the husband filed a bill against the wife for di. vorce chargiiig adultery, the wife filed a cross bill charging
desertion, the case was heard, b'ltt the wife did not introduce
any evidenoe to support her c1·oss bill. The Court dismissed
the suit and on appeal this court affirmed it. ~larch, 1914,
the wife filed her bill for divorce charging desertion, to which
the husband pleaded res ad.iudicata. Certain evidence was
heard, and the Court dismissed the bill. Upon appeal to this
Court, and on the question of res adj'ltdic.ata, this Court says
at page 290:
1

''Petitioner claims that the decree upon which the plea is
based was not a decree on the merits, but was substantially
a decree of dismissal without prejudice; she was free to introd'lwe all evidence within her reach to establish the charges
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which she had made. She was not only free to do this, but she
will be held to. have done so, and failing to introduce evidence
' the Court was justified in saying that the evidence was insufficient to enable the Court to pass upon the issues raised
by her cross bill, which, if it had stopp~d there, might have
left some doubt as to whether the Court meant to adjudicate
the merits of the controversy, or whether it meant to say by
the use of the phrase that 'the evidence is insufficient to enable the court to pass upon the issues' raised by the cross bill
that it did not take them into consideration; but the decree
does not stop there. It continues, 'and that therefore, the,
allegations in the cross bill have not been proved so as to
entitle the defendant to affinna.tive relief thereon'. Tha.t is
a con~plete adj~tdication of all the issues which were raised
or might have been raised 1vpon all the evideMe which had
been introduced or rnight have been introd'ltced in s~tpport of
the allegations of the cross bill. Diatnond State Iron Co. vs.
Rarig, 93 V a. 595, 25 S. E. 894. ''
The case of Smith vs. H olla.nd, 124 Va. 663, 98 S. E. 676,
was a creditor's suit filed against Smith. R-eceivers were appointed and most of the fund had been paid to creditors except a certain sum claimed by Holland execution creditor,
and another execution creditor, the bank, each claiming prior
lien. The Court held that Hol1and had a prior lien, and ordered the money to be paid to l~im. Ifolland 's judgment was
such that the defendant Smith could claim homestead exemptions against, while that of the bank was on notes in
which he waived homestead. The decree was entered in November disposing of all funds in hands of receivers, and
directing payment of costs. In December following, Smith
filed his homestead deed claiming this money, as Holland's
judgment was such that he could claim homestead against..
In ~larch following and at the next term of court, Smith filed
his petition in the cause praying that the said sum be paid
to him as a part of his homestead. The Court dismissed the
petition, and on appeal tl1is court affirmed the lower Court.
On the question of res adjudicata., Judge Prentiss speaking
for this Court said:
"The litigation had been pending for some time and 'Smith
was a party to it. While he had waived homestead exemption
as to ·the debt of the bank, and had not waived it as to Hoi..,
land's debt, at the same time he knew of the controversy, and
must be deemed to have known that the question might be
decided in Holland's favor. When it 'vas thus decided, he
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doubtless could then have claimed the fund as a part of his
homestead at any time before that decree become final; that
is, before the .adjournment of that term of court. !laving ·
failed to exercise this privilege, he is concluded by that de. cree, not only because the fund had been subjected thereby,
but b·ecause it was ~ final decree settling· every controversy
which had arisen in the case. .The effect of a, final decree is
not only to conclude the parties as to eve1·y question actually
•ra(ised and decided, b~tt as to every c.la~int which prope.rtu be·~
longed to t~e subject of litigation, and which the parties, by,
exercise of t·easonable diligence, 'might have raised at the
time. Diarnond State Iron· Co. vs. Rarig, 93 Va. 595, 25 S'.
E. 894; Miller vs. S·mith, 109 Va. 651,.64 'S. E. 956. ''
The principles are recognized and applied in Jl.filler vs.
Smith, 109 V a. 651, 64 S. E. 956, where this court said:
·'Every litigant should have opportunity to present whatever grievance he may have to a court of con;1petent jurisdiction; b'ltt having enjoyed that opt>ortunity. and having failed
to avail himself of it, he must accept the consequences. It is
to the interest of the Republic that there sho·uld be an end to
controversy.''
Testing the instant case by the principles laid down, it appears that it is one that may clearly fall within the doctrine
announced. The record shows: (1) The Court had jurisdiction; (2) The parties are the same; (3) The judgment was
final; (4) The causes of action or subject matter are the same;
and, ( 5) Was upon the merits.
1. The Court had jurisdiction of the parties, who voluntarily invoked its aid, and the subject matter. As to the subject matter. ThQ bill alleges three causes of action or grounds
for relief, viz: (a) certain grounds for divorce, (b) claim
for money advanced on the purchase price of a certain automobile purchased and jointly owned by the parties (Code,
Sec. 5286), and partnership property, and by agreement of
the parties "title was conveyed to defendant thereby creating·
a resulting trust in favor of plaintiff (Rec., pp. 11 and 32),
and (c) certain facts or grounds upon which injunction was
asked and granted. All which are primary subjects for equity .
jurisdiction. 2.., The parties are the same. 3. The judgment
was final. 4. The subject matter is the same. As to the identity of the subject matter or cause of action. There are but
tw0o in question in this cas~, (a) claim for money advanced
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for the joint purchase of an automobile, and, (b) claim for
rent for a certain building. As to the claim touching the
automobile, there is no question as to its being the same as
that asserted in the former suit. Plaintiff's testimony, Rec.,
pp. 23, 24:

Q. I believe you testifiei! a while ago that you were married to Mr. McCotter in August, 1922!
A .. I think that was the date.
Q. You afterwards filed a bill for divorce in the Circuit
Court of this City. Did you not 7
A. Yes.
. (Rec., pp. 24-25.)
Q. There has been nothing due from Mr. McCotter to you
on account of the automobile since you brought your suit for
divorce, has there?
A. I beg pardon.
Q. I don't think you understand what I mean. I mean
since the time you brought suit for your divorce, the first suit,
Mr. McCotter owes you nothing additional on the automobile,
does heY
A. No.
(Rec., p. 31.)
Q.. In the prayer of the bill that you signed it says: ''and
that he may be required to pay to your complainant the
amount of money due to her as above mentioned'' and the
amount of. money above mentioned is some money in a pocket
book which we are not concerned with, and $600.00 advanced
by you at his instance and requ~st on the purchase price of
one Ford automobile. Yo~t didn't buy bu,t one F(),...d a~ttomo
bile, did you?
A. No.
Q. So then that is the sa-me transaction, isn't it?
A. Yes.
As to the rent claimed. 1Vhile the bill does not specifically ·mention any rent, it is incident to, connected with, and is
part of the subject matter of the litigation. The relief granted and the rent now claimed grew out of the same basic facts,
viz: residence or· occupancy of the building, therefore, the
same subject matter, and cause of action. The bill (R.ec., p.
85): "That the defendant since long· before the marriage
aforesaid has been domiciled in the Strand Theatre Building, .
etc., has resjded there for many yaars, etc.," with prayer for
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specific relief, viz : injunction, and a prayer for general relief, are broad enough so that plaintiff could have asserted
any claim ·for rent due at that time, for that building. According to plai~tiff's testimony, all the rent claimed was due
at that time, and for the same "Strand Theatre Building".
Plaintiff's testimony (Rec., p. 22).

Q. You_said that you were not claiming any rent from Mr.
McCotter prior to J'anuary, 1921, that what· rent you claim
he owed you was since January lOth, 1921, from January
lOth, 1921, to July lOth, 1922?
A. Yes.
·
·

•

•

•

Q. I notice in your notice of motion here you say rent for
room for three years at an agreed price of $10.00 per month,
$360.00. Was that a mistake? You really didn't mean to
say that, did you~ And then rent for office at $5.00. per.
month for three years, $180.00.
A. Is that correct, Mr. Jones?
Q. I will let you read it.
'

•

•
A. I don't know anything about that.
(R.ec., p. 16.)

Q. Then you do not claim any rent f.or any room occupied
by Mr. McCotter after July, 1922~
A. No.
Plaintiff's testimony

(Rec~,

pp. 12-13):

Q. Now, Mrs. Carle, that is so much for the car transaction.
How about his rooming there Y Where did you live?
A. At the Strand Theatre-up stairs.
.As to the relief that may be granted under a general prayer.
I Hoggs Eq. Proc. (Carlins Ed.), p. 179, lays down this
rule:
. "If the bill contains a prayer for both specific and general
relief, not only may the specific relief asked be given, but
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any further relief warranted by the allegations of the bill,
so it be not inconsistent with the specific relief prayed."

10 R.

0~

L., p. 557, the rule is stated as follows :

''Though a court Qf equity cannot grant relief on a case that
is not fairly .made by the bill and answer, yet it is not necessary that these should point out in deta.il the exact course to
be pursued. • * * The relief under the general prayer must
be such as follows legiti1nately and logically from the pleadings and proof; and it must not be of such a character as to
take defendant by surprise."·
The Virginia Rule is stated in Hurt vs. Jones, 75 Va. 341,
citing the principle case of J 01mes vs. Bird, 8 Leigh 510-13, as
follows:
"The rule is, that if the bill contains charges, putting facts
in issue that are material, the plaintiff is entitled to the relief which those facts will sustain, under the general prayer;
* * * Th;e test of the relief to be granted is no.t the case proved,
but the case stated in the bill upon 'Which the issue is made

up.''

The facts· stated in the bill in question here and upon which
issue was joined, are essentially the same as stated in the
instant case. The bill (Rec., p. 85),. states: "That defend"'"
ant has resided, etc., for many years.'' The notice of motion
(Rec., p. 1) sets out, "three years'', therefore, the essential,
facts in both cases are the same.
As to a court of equity retaining jurisdiction once acquired and grant complete relief, 10 R. C. L., p. 370, lays
down th.is rule :
"In equity a partial or incomplete decree will not be entered. Therefore, for the purpose of avoiding more than one
suit and in order that full; complete, effectual and final decree adjusting the rights and equities of all parties in interest may be entered and enforced, a court of equity once
having assumed jurisdiction of a cause on a;ny equitable
ground will reach out and draw into its consideration and
determination the entire subject matter, bringing before it
all the parties interested therein, and will retain such jurisdiction until all matters involved in the litigation between the
parties or gro'Wing o~tt of and connected 'With the subject mat-
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ter of the suit are finally disposed of, even though it is thereby required to pass on strictly legal questions ~vhich other'Wise would be triable in a co~trt of la'lQ, or to grant legal remedies. Thus, on granting injunction to restrain waste, to compel the abatement of a dam, or fo·r any other cat(,Se, a court
of equity may, as incident to the relief gf,ven, decree that a;n
acco'lltnting b'e taken, and in general it ma.y, when necessary to
do complete justice between the parties, ascertain and a~vard
d011nages as incidental to the ttnain relief sought." And cases
cited.
This rule is recognized qy this Court in the case of Brown
vs. F1o1·d, et als., 120 Va. 233; 91 S.. E. 145, and cases cited.
Brown, the appellant, filed his petition in four chancery
suits pending between Ford heirs. The court had under its
control the "::B,ord trust estate". Petitioner claimed an
equitable lien on the trust estate by reason of executory contracts 'vith appellees, set out in said petition, and a prayer
for general relief. Upon commissioner's report that Brown
had an equitable lien on the trust estate, appellees e~cepted
to the report on the ground that it was without equity; the
court sustained the exceptions and dismissed the petition.
On appeal to this Court it was held error. On the question
of an equity court once acquiring jurisdiction to' go on and
give complete relief under the general prayer, this Court
said:
"The Court below having jurisdiction of the case in the
exercise of its primary jurisdiction as.a court of equity, should
it have gone on under the prayer of said petition for general relief· to give appellant complete relief in accordance
with his rights arising from the allegations of fact in his
petition, even to the extent of enforcing all valid a;nd .subsisting legal demands~ We .think the court below should
have given this complete relief. The jurisdiction of a court
of eqwity, having once acq~tired jurisdiction of a cause on
equitable grottnd, to go 01~ to gratJzt cornplete relief, even to
the extent of establishing legal rights and enforcinlJ legal
remedies, such as rendering personal decrees for 'money, damages for ·b·reach of cont·ract, etc., is well settled in Virginia·
b11 a lon,q line of decisions. See ·chichester vs. Vas . ~, 1 ~{unf.
(15 Va.) 9R; 4 Am. Dec. 531; Grubb vs. Starkey, 90 Va. 831,
20 S. E. 784; Beeche1· vs. Lewis, etc., 84 Va. 630, 6 S. E. 367;
Walters VP.. Fa.rmers .Bank, 76 Va. 12; Mc.Arthttr vs.. Chase,
13 Gratt. (54 Va.) 680; Steans vs. Beckharn, 3 Gratt. (72 Va.)
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379; Johnston VR. Bun1~, etc., 108 Va. 490, 62 S. E. 341, 19 L.
R. A. (N. S.) 1064, and other rases· too numerous to cite."
In the case of Johnston, etc., vs. B1.tnn, etc., 108 V a. 490, 62
S. E. 341, cited in Brown vs. Ford, supra, this court held that
even though the equity failed the court can go on and give
complete relief, ''Good Faith'' on the part of the plaintiff in
coming into a court of equity, being the test.

In that case Bunn & Monteiro, sub-contractors, :fi~ed a bill
to enforce a mechanic's lien against Johnston and Gremmett
Bros., general contractors, and the Black Mountain Railroad
Co., and the l{oekee Coal & Coke Co. Defendants filed answers denying any indebtedness to the general contractors,
the court entered personal decrees against the general contractors and referred to a commissioner to ascertain 'vhether
the Railroad Co. and Coal Co. were liable to complainant by
reason of a mechanic's lien. No lieu had been established
when the personal judgments were entered against Johnston
& Gremmett Bros., who objected to the jurisdiction of the
court, the equity not having been established. To this contention this court said :
''We are of the opinion that the position taken by the appellants, that the court was 'vithout jurisdiction to enter the
judgment complained of, is not tenable. The appellants contend that the only ground for equitable jurisdiction in this
case is that the complainants have mechanic's lien to enforce, and that the record fails to show that there is any such
indebtedne~::; 011 the patt of the owners of the railroad in
question to any of the contractors as would give complainants
a right to a mechanic's lien; that the decree 'vhich gives
judgment in favor of the appellees does not hold that a lieu
exists~ but appoints a commissioner to take evidence andreport whether the Railway Company owes the appellants anything; and that the court is without jurisdiction to enter a
personal decree until it has gone far enough .to ascertain and
decree that a lien exists. The rights of Bunn & Monteiro, the
appellees, to recover from the appellants, with whom they
contracted, does not depend upon the right to the former to a
mechanic's lien. If the fact was properly established by the
record that the appellants 'vere indebted to the appellees, a
personal decree against the appellants for such indebtedness
could be rendered, althou.gh the right to a m.echanic's lien
had not been established. This was a bmw fide proceeding
in equity to enforce the mechanics lieu alleged in favor of
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appellees. It may turn out when the evidence is taken that the
complainants in the bill are not entitled to a, lien upon the section of railroad bed in question; but, if it appears that complainants are entitled to recover frotn the appellatnts, the
court can proceed to give judg1nent in their favor for the
a1nount due, althottgh they 1nay h.ave failed to establish their
ri;ght to a lien; #: be·ing well settled that, when a court of
eqt~tity has once acqu,ircd jur·isdiction of a ca·ztse upon equitable grounds, it may go on to a co1nplete adjudication, even to
the extent of establishing legal rights and granting legal re'lnedies which would otherwise be beyond the scope of its Ct!Uthority. Walters vs. Bank, 76 Va. 12; Penn vs. Ingles, 82
Va. 65; Beecher vs. Lewis, 84 Va. 632, 6 S. E. 367; Gn,bb vs.
Star ley, 90 V a. 834, 20 S'. E. 784. ''
We submit that upon the foregoing principles, the Court
having acquired jurisdiction could have gone on and granted
complete relief by an accounting; 1. Of the rent claimed which
is in<}ident to the relief granted, is connected with and part
of the subject-matter of the litigation; and, 2. To establish the
equities of the respective parties in the partnership automobile. And as stated in the cases cited, "plaintiff should have
brought forward her whole case".
5. As to merits.
said:

Dismissal, 9 R. C. L., pp. 209-10, it is

"It has been held that the broad terms of decretal order
cannot be limited, qualified, or restricted by the opinion of
the Court, and that a decree dismissing a bill in equity which
fails to restrict its scope is presumed to be rendered on the
merits so as to make the matter 'res adjudicata.''
Freeman on judgment, page 1605, lays down this rule':

''A dismissal for complainant's failure to establish an
essential element of his cause of action, is on the merits. 184
Fed. 1002 ; 192 Fed. 911. ''
34 0. J., p. 776, the rules is stated:
''If the judgment is general and not based on any technical
defect or objection, Q/1~d the parties had a fuU and legal oppo1·t1~rnity to be heard on their respective clai1ns and contentions, it is upon the rnerits, altho~"lJh there was no actual
hearing or argu,'lnents on the facts of the case, and it is im-
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material what the judg'lnent is called or how it is fr.Mned.''

*

ljlo

*.

West Virginia rule :
"It is true that a judgment or decree, to be an estoppel
must be a judgment or decree upon the merits; but by a decree upon the mer#s is not meant o'l~ the merits in the moral
sense of those words. It is sufficient that the status of the
suit was such that the parties might ho,ve had their suit disposed of on its rnerits if they had presented all their evidence, and the court had properly understood the facts, and
correctly applied the la'v to the facts. Rogers vs. Rogers, 37
W.Va. 407; 16 S. E. 633; Tracy vs. Shumate, 22 W.Va. 490510. ,,

This rule is recognized and applied by this court in the
case of Crarig vs. Craig, supra, in which no evidence was offered to sustain the charges made in plaintiff's cross bill
in the former suit. The Court held that plaintiff "was free
to produce all evidence 'vithin her reach to establish the
charges "Thich she had made. She 'was not only free to do
this, but she u'ill be held to ha.ve done so."
See to the same effect, Shenandoah Valley R. R. Co. vs.
Griffin, 76 Va. 913.
In the former suit in question in the instant case, the issues were made up and joined, the case was gone into; partiai relief had been granted plaintiff who also took depositions, and the suit remained on the do·cket for some time
thereafter. The decree is certain a11d unequivocal; "it appearin.Q to the Court that the pla.intiff has .fa:ilt~d to establish:
a. case entitling her to the relief prayed by the bill, etc.'' (Rec.,
p. 95.) Therefore, is upon the merits.
The following cases demonstrate the principle where dismissals were made by agreement of the. parties.
Bardach Iron Co. vs. Tenebartt.m, 136 Va. 163; 118 S. E. 502:
Hinton vs. N. & W. Ry. Co., 137 Va. 605; 120 S. E. 136.

As to the second suit filed in the Corporation Court. The
bill (Rec., p. 96) alleges certain grounds for divorce, and
''that plaintiff and defendant are .Possessed of property in
Virginia and elsewhere'' prayer for a special relief, viz, di-
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vo.fce, and, ''that the property rignts of the parties arising
.bY means of the marriage, be forever fixed and decreed, and
that courtesy and dower be annulled, etc.,'' with prayer for
general relief.
We submit, for the reasons stated, that the allegations of
the bill with a general prayer, were broad· enougli so that
plaintiff could have asserted the claims made in the instant
case. It must be out of this property alleged that plaintiff
seeks to recover in the instant case. And, a Court of equity
having acquired jurisdiction, could have gone on and granted
complete relief.
C. Third assignment of error.
The court erred in overruling the motion of defendant to
set aside the verdict of the jury as contrary to the law and
evidence and in not granting him a new tria~.
(a) Because the undisputed evidence of plaintiff and 'defendant show that the automobile involved in this case was
purchased and owned by them jointly and was partnership
property, and this co:urt had no jurisdiction to adjudicate it
in this case. And, if not partnership property the statute of
limitations had run against the demand.'' ·
As to settlements of partnerships. 30 Cyc., p. 176, says
this:
"In the absence of statutory provisions on the subject, a
court of equity has exclusive jurisdictions of actions for the
dissolution and settlements of partnerships.'' (Va. Code, s(~C.
5286.)
The testimony of both plaintiff and defendant show that
the automobile in question was purchased and .owned jointly
by them. There is conflict as to the amount each contributed
to the enterprise. Plaintiff claims to have contributed approximately $573.00 on her proportionate share, and $104.00,
loaned to defendant to apply on his share. This testimony is
disputed. Defendant claims. to have expended $933.00, on
account of the joint property, a-nd this is not dispuied. But,
if we consider the testimony of both as being t.r.ue it appears
that defendant has expended about $260.00 on the property
more than had plaintiff. Therefore, it appears that this is
a proper case for an accounting.
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(b) That aefendant be gi'ven. t4e opportunity to introduce
his evidence of res a_djudicata' for c.onsideration of the jury,
hi~ plea having been rejected.
•

I

•

.

-~

i

i 1

I

After the court sustaine.d plaintiff's motion to reject defendant's special 'plea .of .res ad.iud·icata offered, on the
grounds that it was not .«?_ffere.d iJ?. _apt time, defendant then
. offered his ·amended grounds of def.ense, which ·on plain. tiff's motion to reject on· the· same grounds, were. likewiserejected by the court, thereby preventing defendant's . e'vi' deuce as to res adjudicata going before the jury for its consideration.· As pointed out before, plaintiff's motion to re, ject defendan~ 's amended grounds of defense on the grounds
stated, was not well founded. It is shown that a copy of the
. amended grounds of. defense was delivered to plaintiff six
days before trial·of' the case; that they were directed at mat. ters well known t9 the plaintiff,. ~iz: plaintiff's own pleadings
. and acts in former suits.. There ~as· no element of surprise,
and could not affect. the substant,ial· rights of· plaintiff, and
· were plainly: In further~nce· of justiee.- Oii the othe·r }}.and
the rejection of same· materially affected the rights of defendant, thereby preventing the jury from passing· ori vital
·evidence in defendant's favor, and further· putting defendant
to .the dis'advantage of. defending alleged claims some of
. which were more !than five years old.
The principle of· ·res adjtulicata may be invoked in two
·w.ays.
In Hudson vs. !guano Land a;nd M'ining Co., 76 S. E. 797,
at 800, etc., (W.Va.). The Court said:
"The principle may be- invoked in either of two :ways. If
the judgment or decree ·is pleaded in bar of the second action ~nd the record on its .face discloses the identity of the
partie~ and cause ..of action,. the issue· is concluded~ by the
record, a result to be declared as a -rna tter of law by the·
Court. Instead of ,pleadipg it, the party entitled to the .benefit there'of may rely upon i-t as evidence; and the record then
goes ·to the jury along with. other. evidence. In the former
case the record co'ncludes the plaintiff witholit further evid~nce; but.' in the _latte;r it .merely go~s to the jury ·as evidence a,ld does nof prevent the trial of the issue." Citing
seveta1 cases~ ..

In ·conclU:si<?n; we submit that th.e record in this case shows: .
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1. That the claims and demands in this case have heretofore been adjudicated, therefore, res adjudicata, and,
2. The Court erred :

(a) In rejecting defendant's plea of res adjudicata, and,

(b) In rejecting defendant's amended grounds of defense
to show by evidence for consideration of the jury, his defense of res adjudicata.
3. The Court erred in overruling defendant's motion to
set aside _the verdict of the jury as contrary to the law and ·
evidence, and in not entering final judgment in favor of defendant, and in not granting the defendant a new trial.
Your petitioner, therefore, prays that a writ of error and
supersedeas may be awarded and this case reviewed by this
Honorable Court, and that a final judgment may be entered
for the defendant, as provided by law. In event that this
Court decides that a final judgment for defendant is not
proper, then your petitioner prays that a new trial may be
granted him in order that he may show in evidence for consideration of the jury-his defense of res adjudicata, and .that
an accounting be taken to establish the equities of the parties
-in the joint ownership of the automobile in question.
·

And he will ever pray.

J. K. McCOTTER, Petitioner,
By Counsel.
J. TOOMER GARROW, and
CHAS. T. MORRIS,
Counsel.
I, J. Toomer Garrow, counsel, practicing in the Supreme ·
Court of Appeals of Virginia, certify that in my opinion sufficient matter or error appears in the record and decree accompanying this petition to make it proper for the same to
be reyiewed by this Court.
J. TOOMER G1\.'RROW.
Writ of error allowed and s-upersedeas awarded. Bond
$800.00.
JESSE F. WEST.
August 26, 1926.
Received August 27, 1926.
H. S. J.
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VIRGINIA:
Pleas before the Circuit Court of the City of Hopewell.
Be it remembered, that heretofore, to-wit: on the 9th day
of March, 1926, Mrs. Belle E. Carle, by counsel, filed her
Notice of Motion for judgment against J. K. McCotter, in
the following words and figures, to-wit:
''Virginia:
In the Circuit Court of the City of Hopewell.
Belle E. Carle
vs.
J. K. McCotter.

.

..

NOTICE OF MOTION.
To J. K. McCotter:
You are hereby notified that I shall move the Circ~t Court
of the City of Hopewell, on the 13th day of April, 1926, at
10 o'clock A. 1\L, for a judgment and award of execution
against you in the sum of Twelve- Hundred and Seventeen
Dollars ($1,217.00), the same being due to me from you by
virtue of an account, a copy of which is hereto attached, in
the sum of Twelve Hundred and Seventeen Dollars $1,217.00),
together with interest thereon from the lOth day of September, 1923.
Given under my hand this 6th day of March, 1926.
(Signed) BELLE E. CARLE.
ARCHER L. JONES, Counsel.

J. K. McCOTTER,
In Account with:

MRS. BELLE E. CARLE.
By cash loan to purchase automobile ............... $317.00
By cash loan to pay five notes in the sum of $64.00 each $320.00
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By cash loan . .. . ...................................$ 4q.oo
Rent for room for three ye~~s at an agreed price ·of
$10~00 per month· ...... ·..... :. ....... ·•... •; ... ·..... $360.00
Rent for office at $5.00 per month for three years .... $180.00
Total .... ~ ..... ·.· . .' ... ~ ............. ; .. $1,217:00
page 2 ~ State of Virgiliia~ · ·..· ·
City of Hopewell, to-wit:
This day, Mrs. Belle E. Carle, personally appeared before.
me~ Archer L. Jones, a Notary Public, .in and for the · Cfty
of Hopewell aforesaid, in the State. of Virginia, and made
oath before me, in my said City, that she is the'plaintiff in the
above action; that to the' best of her belief the amount of
· the plaintiff's claim, as shown in the foregoing notice, i~ the
sum of Twelve Hundred and Seventeen Dollars ($1,217.00);
that such amount is justly due the said plaintiff. by the· de-·
fendant and that the plaintiff claims interest thereon from
the lOth day of September, 1923, the several items of which
claim and the aggregate amount thereof and the credits so~
far as the same. exists, fully and at large, appear by the account hereto attached.
··
: .Give~--~der .my: ha-nd this 6th day of March, 1926.
,

..

My· commission expires on the 4th day of February, 1928.

.

.

· (Signed) ARCHER L. JONES',
·. ' · · -~ ~ otazy Public.
· .
And the Sergeant's return on the back of said Notice of
Motion is in the W<?rds anq. figures following, to-wit:

.

•·

,.

•

I

'

'

''Executed on the 8 day of ~larch, 1926, within the CitY.
of .Hopewell, V a., ·Oy · delivering a true copy of the within
-Nqtice in w:uiting to J. K. McCotter in person.
:
I

•

.

(Signed) A. S. J. WHEEJ~ER~
.. .
Oi~y_· Sgt.
By R. E. EGE~roN,
· . Dept. City ~gt...
"Filed in Clerk's Office 9th day March, 1926.
. '. . ' . , .
'.
G. ·c. ALDERSON.'-'
~.

" -
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Virginia:
In the Circuit Court of the City of Hopewell.
Belle E. Carle, Plaintiff,
vs.
J. K. McCotter, Defendant.
Plea.
The said defendant, J. K. McCotter, comes and says that
he does not owe the sum of twelve hundred and seventeen
($1,217.00) dollars, in the motion in this action demanded,
in the manner and form as the plaintiff hath complained
against him. And of this the said defendant puts himself
upon the country.
·-"

(Signed) J. K. McCOTTER, Defendant.
page 3 ~ Virginia:
In the Circuit Court of the City of Hopewell.
COUNTER AFFIDAVIT.
Belle E. Carle, Plaintiff,
vs.
J. K. McCotter, Defendant.
Common,vealth of Virginia,
City of Hopewell, to-wit:
This day personally appeared before me, G. C. Alderson,
a notary public in and for the city aforesaid, in the State of
Virginia, J. K. McCotter, who made oath before me in my
said city that he is defendant in the above entitled action, and
that he verily believes that the said plaintiff is not entitled to
recover anything from the defendant on the claim asserted
in said action.
Given under my hand this 13th day of April, 1926.
J\lfy commission expires on the lOth day of November,
1928.
(S'igned) G. C. ALDERSON,
Notary Public.
''Filed. M. R. P. Apr. 13, 1926. ''
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COURT ORDER OF APRIL 13, 1926.

'

Virginia:
At a Circuit Court for th~ City of Hopewell, begun and
held at the Court House of said City, on Tuesday, the 13th
day of April, 1926.

1\tiOTION.
Belle E. Carle, Plaintiff,

v.

J. K. 1\'IcCotter, Defendant.
No. 173.
This day came the parties, by their attorneys; whereupon
the defendant, by leave of court, filed his counter affidavit
denying liability to the plaintiff, as prov!ded by statute, and
pleaded a general denial of any liability to the plaintiff in
the premises of this action, and the general issue; and thereupon the defendant moved the .Court to require the plaintiff
to file a bill of the particulars of her claim; which motion is
granted, and the plaintiff is required to file a bill
page 4 ~ of the particulars of her claim, in the Clerk's Qf.
fice of this Court, on, or before, April 15, 1926;
whereupon the defendant, on motion of the plaintiff, is required to file a statement of the grounds of his defense on, or
before, April 17, 1926. And this case is continued and set
for trial on May 14, 1926, at 10:30 o'clock A. M.
(Signed)

M. R. PETERSON, Judge.

BILL OF P AR.TICULARS.
Virginia:
In the Cirrnit Court of the City of Hopewell.
Mrs. Belle E. Carle, Plaintiff,
vs.
J. K. McCotter, Defendant.

~

--

~--

-

-- ..... ----
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Bill of Particulars.
The plaintiff having been ordered to file the particulars
of her claim in the above styled suit on or before the 15th
day of April, 1926, on this, the 14th day of April, 1926, files
the following in the Clerk's Office of the Circuit Court as the
particulars of her claim:
She cashed 3: check on December 23, 1920, and gave to J.
K. McCotter three hundred and seventeen dollars ($317.00)
and some faw cents, which was the first payment on the automobile, and for four (4) months immediately thereafter~
January, February, March and April-she paid Sixty-four
dollars ($64.00) each month. In May he borrowed sixty-four
dollars ($64.00) to pay his first note on the car and in the
following· June he borrowed Forty dollars ($40.00). He
paid the last room rent on J anu~ry 10, which paid him up
to February 10, 1921. He paid no more rent until July 10,
1922, when he paid $10.00. He paid no office rent at all.
Started his room rent on May 10, 1920, and office rent started
at the same time. He never furnished anything towards his
support in the way of board, or provisions, and he never has
paid one dollar for his support and maintenance while he
lived with the plaintiff.
He, therefore, owes to the plaintiff $317.00, which
page 5 ~ 'vas the cash loan to purchase automobile; five notes
of $64.00 each, 'vhich was paid by the plaintiff,
amounting to $320.00; by a cash loan of $40.00; rent for
room for three years at an agreed price of $10.00 per month,
$360.00; rent for office at $5.00 per month for three years,
$180.00.
The car 'vhich was purchased with the money mentioned
as being loaned and notes being paid 'vas for an automobile,
which the defendant, J. K. McCotter, agreed to buy in the
name of the plaintiff and the defendant and for their joint
use, and 'vhich automobile was not bought in the name of
both plaintiff and defendant, but was bought in the name of
the defendant, was converted by him to his own use and subsequently sold and the money ther~for· wholly converted to
his own use.
THEREFORE, this plaintiff says that the defendant owes
her the sum of twelve hundred and seventeen dollars ($1,217.00), together with ~nterest thereon from the lOth day of
September, 1923, until paid; that the money was to be repaid to her, which was loaned him, when and at the time that.
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it was demanded, and that a demand was made on or about
the lOth day of September, 1923, which demand was not complied with.
Respectfully submitted,
ARCHER L. JONES,
Atty. for Plaintiff.
''Filed:
M. R. P.

Apr. 14, 1926."

~:

.u.
,

'
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GROUNDS' OF DEFENSE.
Virginia:
In the Circuit Court of the City of Hopewell.
Belle E. Carle, Plaintiff,
vs.
J. K. McCotter, Defendant.
Grounds of Defense.
For grounds of defense in the above styled cause, the defendant sets forth the following:
FIRST. The plaintiff and defendant owned an automo.
bile jointly, same was purchased Dec. 23, 1920, on
page 6 ~ terms, one-third cash and balance in ten -months,
evidenced by ten negotiable notes of equal amounts
payable monthly on the 23rd. They continued joint ownership of said auto until some time in July or the tirst of August, .1922, at which time a settlement between the plaintiff
and defendant was had, and defendant purchased plaintiffs
half interest in the said auto.. During this time there had
been expended about the sum of $1,445.00, on said auto, of
which amount the defendant had paid about $935.00, and the
plaintiff had paid about $510.00, on said auto. The plaintiff
paid the initial or first payment on said auto of $318.89 (Dec.
23, 1920), and the sum of $190.00, and nothing more. Up
to the time of above said settlement the defendant had paid
approximately $425.00, more on said auto than had the plain-
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tiff, and plaintiff was then due defendant the sum of $212.50,
that is, one-half of the $425.00, defendant had paid more than
plaintiff. That, the defendant purchased plaintiffs half interest in said auto, and did not convert same to his use, as
alleged in this suit. Plaintiff did not loan defendt;J,nt any
money, but only paid what was properly due by .her on her
half interest in said automobile. The defendant, therefore,
says that ·plaintiff did not pay the large sum of money claimed
in this suit. The autom~obile was purchased in defendants
name at plaintiff's own request.
SECOND. The defendant, who had occupied one room in
this building since it was built in May, 1916 (having rented
from Carle & 1\fonjot), did on the lOth day of May, 1920,
rent from the plaintiff, who acting for herself and WillMonjot, joint owner with her, the same room previously occupied by defendant as la'v office, also the adjoining room, for
a rental of five dollars per month each. Said rooms were
located in front of building, and he continued to occupy them
until early in the year 1921, when he removed to two interior
or side rooms, and at the same price. The defendant occupied the latter rooms until some time in August, 1922, when
fhe ,plaintiff and defendant were married, he vacated one of
said rooms, and continued his office in the other until about
the first of April following when he vacated· the building and
has not occupied any rooms there since. During this period
settlements. bet,veen the· plaintiff and defendant
page 7 ~ were made from time to time, defendant had performed various services for plaintiff, individually,
and for her as agent or partner with Will Monjot, also her ·
daughter-in~law, Mrs. Whitehead, all of which were settled
and adjusted as set forth above, the last of said settlements
being made after defendant had vacated said premises. Defendant did not agree to pay ten dollars per month for one
room, and five dollars per month for the other as alleged,
but rented both rooms for five dollars per month each; that
he does not o've plaintiff three years' rent, as alleged, nor
any amount, and this the plaintiff 'veil knows.
Given under my hand this 16th day of April, 1926.
(Signed) J. K. 1fcCOTTER, ·Defendant.
"Filed in Clerk's Office 17th day April, 1926.
G. C. ALDERSON, Clerk.''
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And afterwards in the said Court, on the 14th day of May,
1926, the following order was entered:
!~lOTION

FOR JUDGMENT.

,Belle .E. Carle, Plaintiff,

v.

J. K. McGotter, Defendant.
No.

173~

This day came again the parties, by their attorneys; where·-·
upan the defendant tendered to the Court his amended
grounds· of defence and his certain special plea, and asked
leave of the Court to file the· same ; whereupon the plaintiff
objected to the :filing of said amended grounds of defence and
special plea at this time. And it appearing to the Court, by
its order entered on April 13, 1926, that the defendant was
required _to file his grounds of defence on or before: the 17th
day of April,. 1926, that the case was then set for trial peremptorily today, and that the jury had been adjourned until
this day fo-r the purpose of trying this_ .. case, the Court, being
of opinion that the said grounds- of defence and the said special plea were not tendered in apt titne, doth refuse to allow
the said defendant to file his amended grounds of defence and
special plea; to which action of the Court the defendant, by
counsel, excepted. And, thereupon, came a jury,
page 8 ~ to._wit: F. A. Glass, K. C. Parker, W. 0. Chappell,
R. F. Duncan, P. L. Rawlings, Carlton A. Crump
a~d M. T. Broyhill, who were sworn to well and truly try the
issue joined, and having heard the evidence, instructions of
the court, and argument of counsel, retired to their room and
after some time returned into court and reported a verdict'
in the following words and :figues, to-wit: ''We, the jury, find
for the plaintiff and assess the damages. at Five Hundred
Dollars ($500.00), (signed} P. L. Rawlings, Foreman."
Whereupon the defendant moved the court- to set aside the
verdict of the jury on the ground that the same is contrary
to the law and the evidence, which motion is continued· generally unt11 the June term, 1926, of this Court.
(Signed}

~L

R. PETERSON, Judge.
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INSTRUCTIONS GRANTED IN THE CASE OF CARLE
AGAINST McCOTTER.
The Court instructs the jury that the burden· of proving
his case is upon the plaintiff and that he must prove it by a
preponderance of the evidence in order to entitle him to recover.
The Court instructs the jury that to entitle the plaintiff
to recover he must prove his ease as it is alleged in the
decla.ration that he cannot allege one state of fa~ts & recover
upon other and different facts than those charged, as to what
facts are proven the jury are the judges.
Granted p. d.
M. R. P.

Carle

v.

McCotter.
May 14, 1926..
The Court instructs the jury that if you believe from a
preponderance of the evidence that the defendant, J. K. McCotter, is indebted to the plaintiff, Mrs. Carle, in any amount
you will :find for the plaintiff and assess her damages at whatever sum the evidence may show to be due.
The Court further instrncts t4e jury that whenever a party
relies upon a settlement or discharge or payment of a preexisting obligation,. if such obligation be established, the burden is on the defendant to establish this defense by
page 9 ~ a preponderance of the. evidence.
Granted.
M. R. P.

·Carle

v.

McCotter.
May 14, 1926.
FINAL ORDER.
And afterwards, in the said Court, on the 9th day of June,
1926, the following order was entered:
I
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Belle E. Carle, Plaintiff,
v.
J. K. NcCotter, Defendant.
Notice of Motion.
This day came again the parties, by their attorneys. And ,
thereupon the defendant renewed ·his motion made by him at
the April term, 1926, on the 14th day of May, 1926, to set
aside the ver~ict of the jury and grant him a new trial on .
the ground that the said verdict heretofore rendered by the
jury at the April term of this Court aforesaid is contrary to
the law and the evidence, which said motion was duly continued until this, the June term, 1926, of this Court. And,
thereupon, the said motion was fully argued by counsel and
maturely considered by the Court; whereupon, the court
doth overrule the said motion of the defendant, to which
action of the Court the defendant, by counsel, excepted. And
thereupon it is considered by the Court that the plaintiff,
Belle E. Carle, recover of the defendant, J. 1{. McCotter, the
sum of Five Hundred ($500.00) Dollars, with interest thereon from the 14th day of· May, 1926, until paid, together with
. her costs about her case in this behalf expended.
And the defendant having signified his intention to apply to the Supreme Court of Appeals for a writ of error and
supersedeas to the foregoing judgment, it is ordered that execution of said judgment be suspended for the period of ninety days from this date, provided that the defendant, or some
one for him, shall, within ten days from the date hereof, give
bond in the penalty of $600.00, before the Clerk of this Court,
with security to be approved by the clerk aforesaid, and with
condition reciting such judgment and the intention of the
defendant to present a petition for a writ of error aforesaid,
and providing for the payment of all such damages as may
accrue to any .person by reason of the said suspension in
case a supersedeas should n()t be allowed and be
page 10 ~ effective within the said period of ninety days.
(Signed}

lvL R. PETERSON, Judge.

page 11 ~ Virginia :
In the Circuit Court of the City of HopewelL
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BILL OF EXCEPTION NO. 1.
Be it remembered, that upon the·trial of this case and a.fter
the jury had been sworn to try the issue joined in this case,
the plaintiff and defendant, respectively, to maintain the issues ·on their respective parts, introduced and examined their
\vitnesses, whose testimony is in ~he words and :figures following, to-wit:
• •

MRS. BELLE E. CARLE,
the plaintiff, introduced in her own behalf, being first duly
sworn, testified as follows, to-wit:

DIRECT EXAMINATION.
By Mr. Jones:
Q. ·Are you ].£rs. Belle E. Carle 1
A. I am.
Q. Mrs. Carle, I believe you are suing ~fr. McCotter for
$1,217.00, which you say that he owes you. Is that right?
A. Yes.
· Q. Tell the jury as to why he owes you any part of this
money.
A. Well, we bought a car jointly and I \Vas supposed to
make the :first payment and I \Vas to have half of the car. It
was $900 and some dollars-! don't remember how muchand I suggested that I would make the first payments myself,
pay my half of it :first, and I was supposed to get a title for
my half of the car. It was bought in his name. So I paid.
$318 and some cents-whatever it was-on December. 23rd,
1920. Then I took up four notes, gave him the money, $64.00.
Then when his note fell due he wanted to borrow the first
payment on his half for $64.00. When his second note fell
due he wanted to borrow $40.00 and I loaned it to him. I·
never got any title to my half of the car and I never got to
drive it at all. '\Vhen I wanted to use it I would have to beg
him to take me and buy gas lots of times and one time I
bought a spare tire.
Q. Were you ever permitted to drive the car?
page 12 ~ A. I never was:
Q. Did you have any use of the car yourself individually¥
A. I did not.
Q. Was the title of the car ever given to you?
A. It was not.
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Q. Was it understood and agreed between you that the ti·
tle was to be one-half in you 1
A. It was to be bought-yes, it was to be bought in his
name because he didn't want people to know I was buying
it.
By: the Court :
Q. What sort of ca:c?
. A. Ford coupe. •
By Mr. Jones:
Q. Then he was to give you title to one-half of it?
A. Yes.
Q. Did he ever do it Y
A. He did not. ·
Q. What be~me of. the car f
A. Well, he traded it in, I think, for another car-another
Ford coupe.
Q. Did you have anything to do with that?
A. Nothing at all.
Q. Did_you know anything about it Y
A. I did not.
Q. Were you consulted about it?
A. I was not.
Q. You and he were not living together at that time?
A. No, sir.
Q. So you say you paid about $318.00 cash payment and
then you paid four notes of $64.00 each f

The Court: How much cash?
Jones: $317.00 or $318.00.

J.\IIr~

Q. Then you loaned him $64.00 and $40.00?
A. Yes.
Q. Now, J.\IIrs. Carle, that is so much for the car transaction. How about his boarding there¥ Where did
page 13 ~ you live? ·
·
A. At the Strand Theatre-up stairs.
Q. Do you own the building·?
A. Jointly with 1\l[r. Monjot.
Q. "\Vas J.\IIr. 1vlcCotter renting an office there before you
all were married f
A. Yes.
Q. A.t how much a month?
A. Well, at ].fr. Carle's death he "Tas paying $9.00 a month,
I think.
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Q. How many offices did he have at that time Y
A. One office and he had his furniture stored in one room
and then he moved it out over in the village.
Q. Did you have any agreement with him with reference
to paying for that office Y
A. When he moved back he was supposed to pay $5.00 for
his office and $10.00 for his room; he had two front rooms.
Q. You gave him two front rooms?
·
A. Yes, sir.
Q. ],or which he was to pay $5.00 for his office and $10.00 ·
for his room¥
A. Yes.
Q. Did he pay it?
A. He never did pay any office rent; he paid some room
rent.
Q. How much is the balance due on the room rent Y
A. Well, the last room rent he paid the lOth of Januaryhe owed $180.00 room rent.
Q. How much office rent Y
A. The office rent 'vas from May lOth, 1920, to July lOth,
1922; $135.00 at $5.00 a month.
Q. From what time up to what time~
A. 1\iay lOth, 1920, to July lOth, 1922, no office rent paid
at alL He never paid any office rent after Mr. Carle died.
Q. Never paid any after Nlr. Carle died 1
A. No.
Q. Did he pay any room rent after :Nlr. Carle died'?
A. Yes, he paid room rent. He moved in in 1\iay. IIe
didn't pay any room rent from January lOth, 1921.
page ]4 ~ until-well, I quit keeping account after July lOth,
1922.

The Court: Do I understand this transaction with reference to renting this property was inaugurated before marriage with Mr. McCotter?
Mr. Jones: Yes, sir.

Q. He had his office there and rented an office from you
before you and him were married?
A~ Yes ; and room, too.
Q. Both of these were existing contracts at the date of
your marriage~
A. Yes.
Bv the Court:
~Q. You were married twice, then?
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A.
Q.
A.
Q.

Yes.
You were Mrs. Carle when you married ::Mr. McCotterT
Yes.
Would you mind saying when you and Mr. McCotter
were married 1
A. August 22nd, 1922.

By Mr. Jones:
Q. So most of these bills you are suing for 'vere contracted
previous to his marriage?
A. Yes.
·
Q. In other words, they are not bills after he became married to you but before you were married f
A. Yes.
Q. But which he has never paid 1
A. No.
Q. Did you all have any agreement or settlement of these
accounts1
A. Never did.
Q. Has he made any settlement with you?
A. He never has.
Q. Have you had any dealings with him in which to settle 1
A. No.
Q. If he performed services for you, even after he was
married would you pay him for them 1
.
A. I don't think he has done any services for
page 15 ~ me after I married him. I don't remember.
Q. lie alleges he performed some services during this period and settlements between the plaintiff and defendant 'vere made from time to time. In the settlement of
your husband's estate who represented you 1
A. Mr. Heflin.
Q. And you paid him~
A. $500.00.
Q. To settle up that estate?
A. Yes.
Q. ~Ir. :h£cCotter didn't have anything to do with it, wasn't
employed in that?
A. I called Mr. 1\IIcCotter in to ask the value of the lots.
When he got through I asked him ho'v much I owed him and
he said not a thing, that he was glad to be of service, and I
considered that settled.
Q. He did write one or two leases for you, didn't he?
A. He wrote one leas€' and I paid him.
Q. You paid him $5.00 for it, didn't you?
A. Yes.
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Q. Has he ever claimed to you in any of your dealings with
him he has settled or paid up these bills Y
A. Well, at one time he said he had paid enough ·on the car
to offset what I had paid.
Q. Who used the carY
A. He used it.'.
Q. I believe you told the jury that you never drove the
cart
A. I never did.
Q. When he took you anywhere he usually made you buy
gas for the trips?
A. Yes, I bought gas and a spare tire.
By the Court:
Q. What became of the car?
A. He traded it in for a new car.
By Mr. Jones:
Q. You said you didn't have anything·to do with that?
A. I didn "t know anything about it.
Q. The new car you ha \ en 't had anything to do
page 16 ~ with, either 1
..
A. No, sir.
Q. And he owes you the amount sued for Y
A. Yes.
7

CROSS' EXA:NIINATION.
By Mr. Garrow:
Q. Just when did n-Ir. :McCotter begin to rent from you t
A. It was-I will tell you in a minute. (Consults memodanum), ~fay lOth, 1920.
Q.. When did 1\'Ir. Carle die f
A. He. died in ~Iarch, 1920,-12th day: of ~larch.
Q. How many rooms was ::Mr. 1\1cDotter renting from you
in May, 1920?
.A. Two rooms.
Q. Office and bed room?
A. Yes.
Q. 'Vhat did you charge him for those two rooms?
A. $10.00 for the bed room and $5.00 for the office.
Q. How long did he ·rent those. rooms from you?
A. vVell, until July before we 'vere married in August.
Q. Until July before you were married in .A.ugust?
-A. Yes.
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Q. I believe that you were married in August, 1922!
A. Yes.
Q. He rented the two rooms frqm you until July, 1922?
A. Well, he had his pffice up there. until after we separated.
Q. But he rented the two rooms from you until July, 1922 Y
A. Yes.
Q. Did he begin to rent then just one room or did he rent
at all after July, 19221
A. He didn't rent at all.
Q. Then, you do not claim any rent for any room occupied
by J\IIr. McCotter after July, 1922 ~

•

A. No.
Q. All of the rent you claim due you from ~Ir. McCotter is
due from lYiay lOth, 1920, to July lOth, 1922 Y
A. Yes.
Q. At the rental value of $10.00 for the bed room and $5.00
for the office, making a total of $15.00 a month
page 17 ~ during that time Y
A. Yes.
Q. Did you send him any bills for this rent¥
A. Frequently. I left a bill on his desk, but he didn't pay
any attention to it.
Q. What were the numbers of those rooms 1
A. I couldn't tell you. They 'vere two front rooms and
late~ I moved in the front myself and gave him two side rooms
at the head of the steps. I don't remember the numbers.
Pa~t of the time they was numbered and part of the time
they wasn't.
Q. When they were numbered you never changed the numbers on them did you¥
· A. The front was 1 and 2.
Q. 'Vhen you sent him those bills did you claim the $15.00
rent that you are claiming now?
A. Why, surely.
Q. I am showing you a bill for rent. Would you mind tell.;.
iug me whether or not that is in your handwriting!
A. That was his room rent.
·
Q.. Is that in your handwriting1
A. Yes.
Q. Would you mind reading to the jury what that bill
shows?
A. {Reading.) "Rent for rooms 1 & 2, .1\!Iay lOth to June
lOth, $10.00. ''
Q. That is for the rooms 1 and 2l
A. Yes.
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Q. That is a difference of $5.00 in what you are claiming
now1
A. Well, it seems that way, yes.
Q. That is in your handwriting, isn't it?
A. Well, it looks like it. ''June lOth to July lOth, $10.00;
July lOth to August lOth, $10.00; August lOth to September
lOth, $10.00; September lOth tq October lOth, $10.00.'' r
don't think I put that 2 on there because he was only getting
·
one room for $10.00 and his office for $5.00.
Q. Did you write the word ''rooms''~
A. Yes.
Q. You wouldn't have put ''rooms 1 '' would you?
A. I certainly did not put the 2 there because
page 18 ~ he was getting-! rented rooms 1 and 2 for $10.00
and $5.00. I couldn't
afford to clean up a bed room
0
for that.
Q.. Do you recall sending him this bill~
A. No, I do not recall it. It looks like my handwriting, but
I couldn't swear that it was.
Q. And' it is for rooms 1 and 2, isn't it f It says "Rooms
1 and 2"7
A. Yes.

Note:

Filed as Exhibit B. E. C. # 1.
''Rent for Rooms 1 and 2
May lOth
June lOth
July lOth
Aug. lOth
Sep. lOth

to June lOth,
to July lOth,
to August lOth
to September
to Oct. lOth,

Total

$10.00
10.00
10.00
10.00
10.00
$50.00''

Q. This bill is not dated. Could you tell me what year that
\Vas forY
A. No, I couldn't tell you.
Q. Mrs. Carle, I believe you claim ~ir. }lcCotter did not
pay you any rent for these two rooms?
A. No, I don't claim that: I claim from the date I have
here from January lOth, 1921, to July lOth, 1922, that he
didn't pay any rent.
·
Q. From when?
A. From January lOth, 1921, to July loth, 1922, he didn't
pay any rent.
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Q. January lOth, 1921; to July lOth, 1922?
A. Yes.
Q. That he did not pay any rent Y
A. He did not.
Q. Then you don't claim that he owes yoa any rent prior
to January, 1921 f
A. Why, he owes office rent, but I didn't bother about renting the offi.ce, didn't have anything to do with it because I
thought he was going to move out,. and then when I rented
him this bed room I let ·him keep the office; he rented the
bed room next to the office.
Q. Then, as I understand, he occupied both rooms from
~lay lOth, 1920, to July lOth, 1922.
·
page 19 ~ A. Yes.
•
Q. At the rental of il5.00 per month?
A. Yes.
Q. That is your contention, is it not?
A. Yes.
Q. But now you are not contending that he owe~ you any
of that rent prior to January, 1921.'
A. He dian 't have any bed room up there until May lOth.
He moved in there-moved his furniture back up there and
occupied it as a bed room, but he had his office there.
Q. That was May lOth, 1920¥
A. Y es-1921.
Q. 1920 Qr 1921?
A. He moved ~1:ay lOth, 1920,-moved his bed room up
there.
Q. And he occupied both rooms, the bed room and the office from May lOth, 1920, to July lOth, 1922'7
A. Yes.
Q. For which you claim he owes you rent at the rate of.
$15.00 per month?
A. Yes.
Q. Now, I understand that you said a while ago he did not
owe any rent prior to January, 1921, on either of these rooms.
Am I correct f
A. I don't think that you are correct f
Q. No·w, when does he owe you rent for?
A. 1\Ir. Carle died in 1\tlarch, 1920, and I never thought of
renting any rooms at all until in 1\iay. He was the first one
I rented a bed room to and he had the office. That is when.
I started the office rent and the bed room rent. Then I started renting rooms to other boys for the same amount, $10.00
a room a month.
Q. Did the other boys furnish their furniture f
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A.
Q.
A.
Q.
A.
Q.

No.
He furnished his .furniture?
I cleaned his office and cuspidor and furnished linen.
You started renting to him May lOth, 1920?
Yes.
Now, just exactly when do you claim he owes you rent
for? I understand that is the time he occupied
page 20 ~ the rooms.
·
A· Well, he paid his rent up until January lOth
and after January lOth he never paid any more.
Q. Did he pay in full on January lOth f
A. No, he would be behind in his room rent.
Q. How much was he behind on January lOth?
A. I couldn't tell you.
Q. Did he ever pay any time after May lOth, 1920, when he
moved in there and occupied the two rooms, bed room and
office-did he ever pay his rent in full f
A. No, he never did. He paid his room rent in full seyeral t~es, but never did pay his office rent-never clid.
Q. Now, I wish you to look at this receipt and tell me
whether or not that is your signature there or not?
A. Yes. That is room rent.
Q. This says J. K. J\fcCotter in full of rent to February
lOth, 1921.
A. You see, he wrote that, didn't he? Is that in my handwriting¥ That is my name.
Q. You signed it?
A. Yes, I signed it.
Q. You wouldn't have signed it if it wasn't correct., would
you¥
A. He never paid the rent from January lOth. He' paid
up to January lOth, 1921, and never paid any more rent.
Q. Is that your signature to that receipt 1
4.. vVhat is that! May lOth Y
By the Court:
Q. Is that your signature f
A. Yes.
Note: Filed as Exhibit B. E. C. #2.
"Received of J. I{. J\fcCotter $10.00 in full for rent to
Feb 'y 10, 1921.
2/12/21.

BELLE E. C....\RLE. ''
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A. (Continued.)

-.

What is that? lVIayt

By Mr. lVIorris:
Q. No, that is February 10~ 1921.
A. It is January lOth, 1921.
Q. That is February there and it is dated 2/12/21-:B.,ebruary 12th, 1921.
page 21 ~ A. It is not February; it is January 10th.
Q. Would you have signed that receipt at that
time in full if it had not been correct?
A. ·yes, I would have signed it in full for the roon1 rent.
Q. Did you at the time you signed that receipt say anything about a difference being due?
A. I said frequently that I couldn't give him the two best
rooms in the house for $10.00 a month and -the other boys
paying me $10.00 for one room.
Q. Did you say anything to him at the time you signed
this receipt on the 2nd day of February, 1921?
A. I don't remember.
Q. About his owing any balance or any office rent 1
A. I don't remember that I did.
Q. Now, you claim that receipt is misleading in that it is
only for the bed room?
The Court: '¥hat is the date of that ·receipt"!
l\{r. Morris: February 12th, 1921. It is a receipt in full
to February lOth, 1921.

Q. I now offer you another receipt. Did you sign this
receipt, l\{rs. Carle?
A. I suppose I did.
Q. That is your signature f
A. I signed that.
Q. The date of that is December 29th, 1920?
A. Yes.
.
Q. And that receipt recites: R.eceived of J. K. l\IcCotter
$10.00 for rent rooms 1 and 2 to December lOth; 1920?
A. That is what it reads.
Note: Filed as Exhibit B. E. C. #3.
''Received of J. I{. McCotter $10.00 for rent rooms 1 & 2
to December lOth, 1920.''

11!29j20

B·ELLE E. CARLE.''
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Q. If you had been charging 1\tlr. McCotter $15.00 a month
for those two rooms you wouldn't have receipted a bill at
$10.00 a month, would you t
A. Yes, I would receipt it for one room.
Q. But it says for hvo rooms.
page 22
A. He put the two rooms on there, I guess.
Q. You can look at that receipt and see that tl1e
2 could not possibly have been written in there. It is 1 and
2 in there.

t

1\{r. Jones: They are both in 1\{r. l\£cCotter's handwriting,
aren't they 1
•
Mr. Garrow: No, I don't know whether they are or not.
A. That is my signature, but quite often I would sign my
name and not read what was on there. He would pay it,
·
write a receipt and I would sign it.
Mr. Jones: Let the jury pass on that whether it is Mr. McCotter's handwriting.
Mr. Garrow: We admit that it is Mr. l\1:cCotter's hand'vriting.

Q. Did you sign this one?
A. It looks something like my signature.
By the Court:
Q. ·Is that your signature?
A. I don't remember signing it.
Q. Can you indent·ify your signature~
A. It looks like mine.
Note: Filed as Exhibit B. E. C. #4.
"Rec'd. of J. l{; 1\ticCotter $60.00 for rent for rooms 1 &
2 to to Nov. lOtli, 1920.
BELLE E. CARLE.''
By Mr. Garrow:
Q. You said that you were not claiming any rent from Mr.
J.\.IcCotter prior to January, 1921, that what rent you .claim
l1e owed you was since January lOth, 1921-from January
lOth, 1921, to July lOth, 1922?
··
A. Yes.
Q. At the rental value of $15.00 per month?
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A. Yes.
Q. I notice in your notice of motion here you say rent for
room for three years at an agreed price of $10.00 per month,
$360.00. Was that a ·mistake 1 You re~lly didn't mean to
say that, did you? And then rent for office at $5.00 per month
for three years, $180.00.
A. Is that correct, Mr. Jones Y
Q. I will let you read it.
page 23 ~

l\£r. Jones: She didn't write it.
Mr. Garrow: She signed it, didn't she Y
::tvfr. Jones : No, ·sir; she never signed it.

A. I don't know anything about that.
Q. Then, this is incorrect. You are not claiming he owes
you three years' rent, but only from January lOth, 1921 Y
A. His office rent from ~fay lOth, 1920, to July lOth, 1922;
room rent from January lOth, 1921, to July lOth, 1922, is all
I am claiming.
Q. Then you claim he owes you $5.00 a month office rent
from May lOth, 1920 Y
·
A.. Yes.
Q. To July lOth, 1922 Y
A. Yes.
Q. I had the bill of particulars a while ago. I notice in
your motion for ju-dgment you say on the second page: rent
for room for three years at an agreed price of $10.00 per
month, $360.00; rent for office at $5.00 per month for three
years, $180.00. You said that did you not Y
A. No.
Q. Didn't you swear to that, that it was correct?
A. I never looked over that at all.
Q. But you did swear to it, didn't you?
A. Did I swear to that, Mr. Jones1
· }.fr. Jones : You just answer questions.
A. (Continued.) No,. I did not; I did not s'vear to that. .
Q. Then, l\fr. Jones is mistaken when he says down at the
bottom you swear that is correct?
A. Those figures are not right.
Q. If you did swear to it you were mistaken¥
A. ;yes, if I did.
Q....1\.nd you say now they are wrong?.
A. Yes.
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Q.· I 'believe you testified a while ago that you were married to Mr. McCotter in August, 1922~
A. I think that was the date.
Q. You afterwards brought suit for divorce against Mr.
McCotter in the Circuit Court of this city, did you not?
page 24 ~

Mr. Jones: I object. That is wholly immaterial.
The Court: I think it is harmless. I don't know what it
is leading up to. Objection overruled.
~ir. Jones: Exception.

Q. You afterwards ·filed a bill for divorce in the Circuit ·
Court of this city, did you not~
A. Yes.
Mr. Jones: Of course, I object to each one of these questions.
The Court: Objection overruled.
1\ir. Jones : Exception.

Q. The purchase of this automobile for which you claim
you should be reimbursed in your notice of motion here was
consummated sometime before your marriage to 1\!Ir. McCotter and while he was boarding at your house?
A. He wasn't boarding there at the time; he was rooming
there.
Q. I mean he was rooming thQre?
, A. Yes.
Q. When was the automobile purchased f
A. In December, 1920. vVait-yes, Dec€mber, 1920.
Q. Before Mr. Carle's death?
A. Oh, no.
Q. Didn't he die in :!\{arch, 1920 f .
A. Yes.
Q. The ~utomobile was purchased in December, 19201
A. Yes.
Q. The automobile transaction had been f1~lly consu.'ma.ted
and :.Mr. 1\fcCotter had the automobile in his possession at
the time you brought suit for divorce, did he not?
A. Yes.
Q. There has been nothing due from 1\!Ir. McCotter to you
on account of the automobile since you brought your suit
for divorce has there?
A. I beg pardon.
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Q. Th~re has been no money due on the automobile by. ~Ir.
McCotter to you since the d~te of your divorce-since the
time you brought suit for your divorce, has there¥
A. Only what I paid on it before we were married.
Q. That was before you were married?
A. Yes.
..
Q. I don't think you understand what I mean.
page 25 ~ I mean since the time you brought suit for your
.
divorce, the first suit, ~Ir. ~IcCotter owes you
nothing additional on the automobile, does he¥
A. No.
Q. All that he owes you on the automobile or that you
claim he owes you on the automobile was due sometime prior
to the time of your divorce; in fact, previous to the time of
your marriage, wasn't it¥
A. That was due me; yes.
Q. Now, I notice in your bill in that case for divorce you·
allege that ~Ir. McCotter owed you $600.00 advanced by you
at his instance and request on the purchase price of a Ford
automobile. Was that correct or is the approximately $700.00
that you ai·e claiming now correct·~
A. What I am claiming now is correct.
Q. You are sure you did not make any mistake in this as
you did about the rent .
.A. Yes, I am quite sure.
~Ir. Jones: I object. She didn't say she made a mistake.
!ir. Garrow: She said these figures were wrong, that she
didn't swear to that.
·
~Ir. Jones: That might have been my mistake and I will
tell you where the error came in.
Mr. Garrow: Yon certify here she swore to it.
The Court: Let the jury recall the testimony. I overrule the objection.

Q. The amount you are claiming here is $677.00 and you
say that is correct¥
A. I claim $317.00-I rather it be less than too much-and
I took up four notes, $64.00 for four months.
Q. That would be $320.00.
A. Then he borrowed $64.00 for his first note on his half
of the car and $40.00.
Q. Then you loaned him $40.00 afterwards¥
A. Yes.
Q. Making a total of $677.00?
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By the Court:
Q. You took up some notes, you say?
A. He borrowed the money for one whole note
of $64.00 and ·$40.00 on another note of his interest in the
car. I took up four notes myself.
Q. Where are the notes you took up~

page 26 }-

Mr. Jones : She said she took up four notes and paid
$317.00.
~ vVhere are the notes?
A. He got the notes.
Q. He took them up, then?
A. I gave him the cash money and he took them up.

By 1\Ir. Garrow:
Q. l\frs. Carle, did you ever have any settlement with Mr.
McCotter in regard to this automobile-your interest in the
automobile and his interest in it?
A. No, sir.
Q. Did you ever request him to have any settlement with
you in regard to it f .
A. Before I married I entered suit through Mr. Amoroso
and he never did bring it up and we married and I didn't
.bring it up any more untilno'v and at the time I entered suit
he claimed in the office there that repairs he had done on
the car should be figured, but we never had any settlement.
He never gave me anything back on what I paid on the car.
Q. You expect that you are right-you say you know you
are right that you paid and loaned to him to put in this car
$677.00f
A. That is the amount I gave him to pay on the car. I
don't know what he done with it.
Q. Now, I have a note here signed "Belle". Will you look
at that and tell me whether or not you wrote that?
·
A. Yes.
Q. You wrote that note¥
A. Yes.
Note: Filed as Exhibit B. E. C. #5.
·''Mr. McCotter : You will please return me my ring and
we will have a settlement. You can buy my half interest in
the car, or I will buy your half-for I did not put my five hundred dollars in it for you to haul girls around, and try to
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make a fool of me. So we will settle and just quit friends.
You care to room on here and pay like the other roomers do,
and what you do for me, I will pay like other
page 27 ~ clients. .
.Always your friend,

BELLE.''
Q. That note was written just a short 'vhile before you were
married, wasn't it?
A. I couldn't tell you "vhen it was written '1
Q. Don't you remember writing it?
A. Yes, I remember writing it.
Q. You were rather angry at the time you 'vrote it?
A. Well, I didn't like buying the car and he hauling girls
around and I couldn't use it when I wanted to.
Q. Weren't you married just a fe'v weeks after writing that
noteY
A. I couldn't tell you. I don't remember when I wrote
it.
Q. You said a while ago tha.t there had been no liability incurred by ~fr. McCotter to you on account of the automobile
since then. 'Vhy did you then say you had $500.00 in the automobile and now claim $677.00?
A. I suppose I didn't figure on getting what he bon·owed
from me because he was supposed "to pay it back when my
note on the farm was due-the $64.00 and the $40.00. I was
paying for the farm and when it fell due I got the notice
from the bank and went in and asked him and he said he
didn't have any money and I had to curtail the note and pay
interest on it in the Petersburg Bank.
Q. You probably misunderstood my question.
A. I thought it wasn't any use including anything except
the $500.00.
Q. You don't mean to say that was the reason you said in
your note you had put $500.00 in the automobile?
A. I didn't figure it up to see what I had put in it at the
time I wrote the note. I suppose I was angry and didn't
figure it up.
~ Did you figure it up some three or four years later when
you brought this suit?
·
A. I figured it up when I went to Mr. Amoroso.
Q. Did you figure it up when you brought your suit for
divorce?
A. I don't know whether I did or not. I don't suppose I
figured it up. I couldn't tell you.
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page 28 ~

Q. You say in this note that you put $500.00 in
the automobile f
A. I didn't say how much more.
Q. No, you didn't say you paid any more. In your bill for
divorce afterwards you.say you put $6'00.00 in the automobile.
By the way, I believe that bill for divorce was dismissed,
was it not?
Mr. Jones: I object to that as immaterial, raising a collateral issue. If he wants to go into the causes of that di·
vorce we will go into tJle whole thing.
The Court: I· am not going to bring the whole record of
that into the case unless you both want it. He merely asked
if the suit was dismissed. He can do that.

Q. The suit was dismissed, the first suit¥
A. Yes.
·
Q. You subsequently sued in the Corporation Court and
obtained your divorce?
A. Yes.
·
Q. And the decree provided, I believe, for changing your
nan1e to Mrs. Carle again1
A. Yes.

By the Court:
Q. ~Irs. Carle, did I understand you to say just now-or
did I understand you correctly if I •Inderstootl you to say
just now that you brought a suit on these clain1~ against l\Ir.
McCotter t-rho~t.qh the agency of !vir. Amoroso 1
A. I went to JYir. Amoroso and he never did serve any papers or anything that I remember of.
Q. What claims did you present against 1\ir. ~IcCottcr on
that occasion?
A. At the time I presented his hoard and room rent. In
this case I am not bringing up any board agn.inst hiin at nil.
Q. In the claim you presented against him through ::\[r.
Amoroso you asserted a claim for money due as board 1
A. I did with ~{r....<\.moroso-board, room rent, office rent
and automobile.
Q. And that matter was dropped?
A. That was dropped at the time; he never entered suit.
Q. Do you kuow·whether suit. was entered or not?
A. It 'vas not.
page 29 ,j Q. Do you remember "rhen that was that :Nir.
Amoroso was entrusted with. these claims?
A. No, I do not.
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Q. Approximately, can you say?
A. V.T ell, the best I can remember it must have been in June,
1920.

By Mr. Garrow:
Q. In the note you wrote Air. IvicCotter just before the marriage you stated that you had put $500.00 in the automobile,
in your bill for divorce brought in this court some years
afterwards you state that you put $600.00 in the automobile;
no\v you claim that you put $677.00-advanced him $677.00
in the automobile. Now, in the suit for divorce as well you
state in paragraph six of that bill that long before your marriage Mr. ~IcCotter had been domiciled at your house which
is your separate estate, having been left you by your former
husband, and in that you did not claim any rent. Now, if
he owed you at that time a difference on the automobileand I believe that you have already testified he did at that
time-and also o\ved the rent, why did you not then also
make claim for the rent f
Atir. Jones: We object on tl~~ ground that is absolutely immaterial; that court had no jurisdiction and could not determine those rna tters.
The Court: I am not called upon to construe that record
here. .A.s a matter of fact, I have construed one record because I did enter the decree in the suit in the Circuit Court
·and I am familiar with it. I don't remember all the allegations of the bill, but I remember the substantial grounds on
which the divorce was craved. That is immaterial here. It
is proper for you to show whether she herself in any. statement made by her in pais-whether she had made any statement in any formal pleadings because the pleadings are supposed to be hers-she is not chargeable with the formal part,
but any allegation of the plea she is responsible for, she is
estopped to deny it. I understand Mr. Jones' objection as
to. why Mr. I-Ieflin left it out of the bill, but if he inserted anything in the bill you can examine into it.
~Ir. Garrow: The Court says I may ask if she
page 30 ~ claimed any rent 'rent at that time?
The Court : I didn't say that. I said if she
made any statemei1t about the rent in the bill or in a letter
or conversation or in any manner you can bring it out, but I
want the jury to understand we are not concerned with any
suit of divorce.
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By Mr. Garrow:
Q. Mrs. Carle, your bill for divorce in paragraph six alleges that the sa~d J. K. McCotter since long before the marriage aforesaid has been domiciled in your complainant's
home which is her separate estate, having been left her by
her former husband. Did he occupy that home or the rooms
in your home that he did occupy free of rent at that time
or were you charging him rent for them 1
A. At the time after we were married 1
Q. Before you were married?
~Ir.

Jones: She had gone all over

that~and

said she was.

Q. You were charging him rent for them?
A. Certainly.
Q. Now, at the time of your marriage had that rent been
paid in full1
A. No.
.
Q. All of the rent that you are claiming now was due a.t
the time of your ma.rriRge, 'va.sn 't it, to Mr. McCotter 1
A. Yes.
Q. Did you make any claim upon ~Ir. 1'IcCotter at that time
for a settlement of that rent Y
A. When I left him Y
Q. Yes, at the time you left him.
A. No, I was too glad to get rid of him.
Q. l\1:r. l\1:cCotter left l1is furniture and personal effects at
your house for some little time after you all had separated,
did he not?
A. Yes.
Q. He did remove them from the house at your request, did
he not?
A. Yes.
Q. Did you at that time say anything about any balance of
rent being due from him to you?
A. I had talked to ~Ir. Heflin and he advised me
page 31 ~ not to say anything about it until I got my divorce.
Q. Then at the time you brought this suit for divorce you
did tell Mr. Heflin that :Nir. McCotter owed you rent as well as
money you had advanced upon the automobile, did you?
A. I don't remember. Maybe I did.
Q. You said you talked to him and told him.
A. At the time that be was to get out of my house l\ir. Heflin
told me not to do anything about the rent, to let it go. At the
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time I applied for the divorce he said, if I remember right,
not to mention anything about the room rent.
Q. So you told him at the time you brought the suit for divorce about Mr. ~1:cCotter 's indebtedness to you for rent¥
A. I don't know that I told him ho'v much, but I told him
that he owed it..
Q. So you decided then not to ask J\IIr. McCotter to pay that
rent, although you did ask that he pay the money advanced on
·
.
the automobile 1
A. Mr. Heflin advised me not to sue for any money.
Q. You did sue for $600.00 that you claimed you had advanced on the automobile?
·
·
· A. I don't think I did.
Q. In the prayer of your bill that you signed it says : ''and
that he may be required to pay to your complainant the
amount of money due to her as above mentioned'' and the
amount of money above mentioned is some money in a pocketbook which we are not concerned with and $600.00 advanced
by you at his instance and request on the purchase price of
one Ford automobile. You did.l1 't buy but one Ford automobile, did you?
A. No.
Q. S'o, then, that is the transaction, isn't it?
A. Yes.
Q. And you didn't at that time mention anything about
rent?
A. I mentioned it, but Mr. Heflin didn't bring it in.
Q. What was the purpose of purchasing this automobile
here jointly with :Mr. ~fcCotter in December, 1921?
A. Well, I 'vould like to go occasionally.
Q. Didn't you have an automobile of your own at the time V
A. No, I did not, and wasn't able to buy one.
page 32 ~ Q. And you decided to purchase one jointly with
}t!r. ~1:cCotter f
A. Yes.
·
Q. Were you at that time in business here?
A. I was renting rooms.
Q. Weren't you running a picture show¥
A. At the time I bought the machinef No. I think Mr.
Gold had the theatre at that time.
Q. You had purchased a farm out of town, had you not,
just before then?
· A. Yes.
Q. Didn't you expect some of your people to move down
and live on it 7
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A. My father is living on it now.
Q. Didn't you expect to need an automobile going to and
from the farm?
A. I needed it, but I didn't get to use it, only when he
'vould take me.
Q. Didn't you know when the automobile was purchased
it wasn't put in your name?
A. Yes, I know it, but he was to give me a deed to a half
interest in it.
Q. Didn't you agree to its not being put in your name?
A. Yes, I agreed to it, with the understanding that he was
to~ give me a title to my half.
Q. Soon after the purchase of the automobile the picture
show closed, did it not?
A. Mr. Gold rented the place.
Q. The theatre was closed soon afterwards, didn't it.
A. It closed in ,July, I believe.
Q.. The following July¥
A. Yes.
Q. After the purchase of the automobile Y
A. Yes.
Q. Where was the automobile kept?
A. Part of the time· he kept it in the lobby of the theatre
Q. You lived up stairs¥
A. Yes.
Q. The automobile was as accessible to you as
page 33 ~ it was to 1\Ir. ~IcCotter, wasn't itf
A. No.
Q. Why?
A .. He got the benefit out of it, I didn't.
Q. All you had to go was down stairs and get in it.
A. Ho'v could I get in it ·when he had the keys and he for·
bid me to drive it1
Q. Did you have a key?
A. I did not.
Q. Did you ever ask him for a key?
A. I did, lots of times.
Q. J u·st after writing that note that you read a while ago
and just a short while previous to your marriage with 1\{r. l\{cCotter didn't you and 1\{r. :NicCotter have a settlement of all
your difficulties and matters Y
A. No, we never had any settlement.
Q. You at least got on such good terms that you were married ·shortly afterwards, didn't you 1
A. Yes, we 'vere married.
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Q. Did you say anything to him at the time you all made
these differences up about his indebtedness to you on account
of the automobile and this rent you are claiming?
A. No.
Q. You didn't say anything to him about. that at all?
A. r don't know that I did; I don't remember it.
Q. Did you say anything to him about it after you were
married before you began to have trouble and separated?
A. Not that I remember.
By the Court.:
Q. Did you make any demand upon him to make paym~nt
of these claims after you were married?
A. No, Judge.
Q. How long were you married to !\1:r. l\fcCotter?
A. We were married in August, 1922, and separated in
December.
Q. What year?
A. The same year.
Q. You separated in the year you were married T
A. Yes.
Q. Then the final decree of divorce was granted
page 34
when?
A. I don't remember.
Q. What year; do you recall t

t

l\1:r. Garrow: December, 1925.
Witness stood aside.
Plaintiff rests.
J ..I{. 1vicCOTTER,
the defendant, introduced in his own behalf, being first duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Morris:
·Q. You are the defendant in this suit, are you not?
A. Yes, sir.
_
Q. 1\frs. Carle is suing you for the sum of $1,217.00. Among
other things she alleges as the basis of this suit a cash loan
of to purchase the automobile of $317.00. Was that item
correct?

..T. K. McCotter v. llelle E. Carle.

55

A. Y ~s, sir. ·we purchased the car together. I had au old
car-an old Chevrolet-through the year 1920 and after Mr.
Carle died in 1!.1arch of that year they lived .in the building;
after lfr. Carle died ~irs. Carle and Mrs. ~IcWilliams were
up in the building. In the meantime my offic~ was there
since the building was first completed in 1916 and after the
Armistice was signed and things went bad 1\fr. Carle went
to New York in June, 1919, and left me the only one and he
didn't charge me any rent, told me he wouldn't charge me
rent until things were better; in fact, there was no business
here at all.
Q. You 'vere care-taker of the building then?
A. Not exactly care-taker, but I looked out for it. But he
went to New York and was dissatisfied and came back and
the following March he died-J!.farch, 1920. About 1\fay, 1920,
lYirs. ~fcWilliams, who was staying with Mrs. Carle, t.he only
persons in the building at the time, came to me and asked me
where I was rooming. I told her out at the men's dormitory
at the DuPont Club. She said, ''You have your furniture here
and there is no one here-no man in the house, why don't
you come down here and room?'' I told her that would suit
me fine. J.\~Irs. Carle's husband was a friend of
page 35 ~ mine, just like brothers after two or three years.
In the mean tine-this was about the time she
qualified as administratrix of his estate, but, of course, she
was half ow·ner of the building with 1\fonjot and she said she
'vas a widow and would like to start the rent on the lOth of
1\-Iay and that was the time we started the rent for $5.00 a
inonth each. I had all the furniture for the bed room and all
the bed linen and all the bed clothing and I began rooming
in these two front rooms which had before this been my office and the next room was boarded up, had my furniture in
it, been there sometime, 1\fr. Carle didn't charge me any rent
for it.
Q. You began to rent from her on ~Iay lOth, 1920 f
A. Yes, sir. This went on until February-in other words,
I believe she is claiming i:n this bill of particulars from February lOth, 1921.
Q. She is claiming from January lOth, 1921, until July.
A. The receipt shows February, which is correct. From
February-after February J!.frs. Carle had been trying to run
the moving picture show two or three times during ·1920 and
it seemed to be a bad proposition or that is what she stated.
She had made lots of deposits 'vith various moving picture .
people in Washington and she closed the show down and
0

0
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tried to get those deposits back and couldn't. She .turned
them over to me on a percentage of 20% if I would get them
back. Well, I began to get them back and about this time
in February-after February some of them began to pay up
and it went on as far as the rent is concerned until about the
1st of August, 1922, when we had a settlement.
By Mr. Jones:
Q. When did you say you had the settlement f
A. About the 1st of August, 1922. At that time I owed
seventeen months' rent at $10.00 a month, $5.00 a month each.·
I had collected money for her and performed services for her
amounting to $185.44. Now what brought on this settlement
one aften1oon I ·was coming down the road; that is, the City
Point road between Poythress and the ear station and there
were two or three girls working in the mill that roomed next
door-Grand Central Hotel. This was late one afternoon and
one of these girls was coming l1ome from work. I picked the
girl up and drove down the street and put her out
page 36 ~ at the Grand Central Hotel next door and two or
three were sitting out there and Mrs. Carle was
sitting out there and the lady boarding with her, sitting out
on the sidewalk in chairs, and I picked them up and took them
around City Point.
By Mr. Morris :
Q. Who1
.A. Mrs. Carle. I didn't see anything wrong at the tim~
or discover she was mad and t.hat night when we went to
bed I found this note that she ·wrote on the bureau.
Q. You mean this note introdu~ed in evidence here Y
A. Yes, sir.
Q. What was the date of that-about wl1at date?
A. It is not dated, but just a few 'veeks or very close around
the time this settlement was made.
Q. How long before you were married.?
A. Well, maybe a month or two.'
Q. You were married on the 22nd day of August?
A. Yes, sir. As I was saying, I took tbis note the next day
and before I got a chance to talk 'vith her J\IIr. Amoroso sa'v
me and told me about the claims she wanted to bring against
me and he told me being a lawyer he would be glad to see
me settle it and I told him I certainly appreciated it and I
· would see about it. S'o then I went to Mrs. Carle
and asked her about it.
I said, ''I was very
much humiliated.
'Vhy didn't you ask me about
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it or see me, at least, before you took any action''' I said,
"You owe me money, pei'haps more than I owe you". So
we talked it over and got together and had a full settlement.
and we afterwards married and separated, and this has been
nearly four years-four or five, and some of this matter six
years ago ..
Q. What does Mrs. Carle owe you for?
A. She owed me for collecting from Goldwyn Distributing
Corporation $140.90, from Sele~t Pictures Corporation $65.00,
from Commodore Film Corporation $20.00, from Famom:J
Players Lasky Corporation $173.20, from Universal Film
Exchange $111.30, from First National Exhibitors Circuit,
Inc., $183.33; from Real Art Pictures Corporation $108.00,
at 20%, making a total of. $160.44; writing a lease for A. W.
Hoeny, $5.00; writing a contract for E. J. Carter and copy
for W. F. Carter, $5.00; commissions on a house
page 37 ~ purchased for her for $100.00 at 10%, the amount
they sold it to her, $10.00, because the house was
bought for $100.00 and she paid $90.00 that is, $90.00 net.
That was a house that was salvaged. Writing a lease for
A. W. Hoeny again, $5.00. That makes $185.44, and I owed
her seventeen months' rent, as I stated.
·
Q. From February lOth, 1921, to July, 1922, it was seventeen months' rent?
A. Yes, sir; $170.00 at $10.00 a month.
Q. Did you present her that bill at that time?
A. I told her, "I figured it out and you owe me: $185.44,
hut I am willing to call it even", and she said all right and
wns settled under those conditions.
Q. You claim there was a full settlement at that time of
all rent?
A. Rent and automobile, too.
Q. Now did :Nlrs. Carle lend you this $317.00?
. A. Yes, sir. I will tell you about the automobile.
Q. Explain to the jury the entire settlement of that automobile question.
A. As I .stated just now, in 1920 I had a Chevrolet. ~Irs.
Carle was running her show, trying to, made two or three
attempts. Well, I did all I could to help her, but not to
charge anything. I used to take posters out for her, and she
and her sister and 11,ext door neighbors-took them around
in the old automobile, and it was very expensive, have to
take it to the shop every few days. In the meantime she
bought a farm for her father. He was coming here from
Tennessee, I believe. The farm was about three miles from
Petersburg and something was said once or twice about it.

58

Supreme Court of Appeals of Virginia.

I mentioned the fact that this old Chevrolet certainly cost me
a lot to run and she made the suggestion:-she said: ''You
have been mighty nice to me. How about buying a car together? '' I said, '' That is all right ; that will be fine''. My
intention was to sell the Chevrolet and use the money; that
is for the purchase of this car. I looked around .to find out
what the cost was and what terms. At that time they were
ve~y high and it cost $988.00 gross; $318.86, one~ third, cash
and the balance in ten notes of $63.77 each. Well, this was the
23rd of December 'vhen the car was bought.
page 38 ~ By the Court :
Q. What year?
A. 1920. Well, I was going· to wait, told her it didn't suit
me just at that time to make my first payment, which was
nearly $160.00, to wait until after Christmas, and she got a
telegram or something that her people were coming about
the 29th day of December and said she would like to have it.
I said: ''The car will cost you a bout the first payment and
the last three notes. If you make the first payment I feel
sure I can take care of the balance until the last three notes
whic.h you will take up,'' and that was agreed to. She paid
$317.00 and I gave her credit for the first payment which
was $318.86, but actually she gave me $317.00, and it went on
and the January, February and ~farch notes were paid
promptly.

By Mr. l'Yiorris:
Q. By who?
A. By me. The April note and ~fay n0te wasn't paid until
June 6th. She claims in the bill of particulars she paid the
April note and loaned me money to pay the note, but neither
of those notes were paid until June 6th, at which time she
gave me $150.00 and the next note, which was the June note,
'vould be due the 22nd when I went to her and told her, ''Mrs.
Carle, I hate to mention that car business, but I have gotten
into politics' '-in other words, I entered the race for the
House of Delegates, and I said, "I 'vill need some money and
there is no chanc.e of making much during this month and it
'vould suit me fine if you would take up these three notes now
becau~e April and May are due''. She said all right, she
w·ould do that, but she didn't give me the full amount of
$190.00 at first. On 1\fay 6th .she gave me $150.00, said that
was all that she had right then, but would give me the balance
by the 20th, which she did. She gave me $150 on the 5th of
June when I took the April and ~fay notes up and she gave
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me $40.00 on the 20th or 21st when the next note was due and
I gave her credit for three notes, which was $191.00, but she
actually paid $190.00. In other words, she paid on this carl gave her credit for $510.17, just according to her note she
·'vrote in June or July, 1922. This was all in 1920 and I have
an itemized statement of practically everything, list of things
put on it, several things I haven't, and I have bills
page 39 } here, garage bills, etc., to show what was expended.
· Here is the statement I made out showing what
was put on the car.
Q. How much does that statement show?
A. The total amount of the car at that time, purchase price
and all, had cost $1,443.22.
Q. Including upkeep and repairs?
A. Yes, sir, everything. Of that amount she had paid, as I
said $510.17. I had given her credit for the first payment
and three notes, but she hadn't paid quite $510.17. She paid
$317.00 and $190.00, but I gave her credit for the three notes
and the one-third payment-$510.17 leaving $422.88 that I had
put on this car more than she had. Now in the meantime, as
I said, after this ·notes was written and I asked her about
settlement she said she was going to get her a car, which she
did do. I said, ''Why don't you get a Ford 1'' I will :fjnd
out about trading this in," and I said, "You pay me just half
of what it has been; we bought it together, we are half owners and it was our agreement to go half on the purchase price
as well as the upkeep''. She said no, she didn't want a Ford.
In the meantime the Chevrolet people had found out she
wanted a car. I said, "You can put it in. a trade", and I
found it could be traded in for $300.00 at that time, but she
got stuck on the Chevrolet. She said, ''If you will release
me from my $211.44 (which was half) you can take the car.
I am going to buy anyther car.''
Q.. The. trade in value of the car was $300.00 at that time Y
A. Yes~
Q. And she owed you $211.50?
A. In other words, it figures $422.88 difference between
what she paid and what I paid and she was responsible for
half of that, which is $211.44.
Q. Was the cash value of the car worth any more at that
time than $211.44 f
A. Her half interest in it?
Q. Yes.
A. No, sir; it wasn't worth that much because the whole
trade in value wasn't worth but $300.00 for the 'vhole thing
and her interest was just worth $150.00." The car wouldn't
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have sold for over $250.00 for cash, if that much, because it
was nearly two years old at that time-about twenty months
old, just about.
.
Q. You say you have an itemized list f
page 40 r A. Yes, sir. After we separated-after we wer.e·
marriedQ. Tell about the settlement of" the automobile before you
go into anything else.
.
.
A. I told them. We 'vent over these figures and" I have
figures here-the old papers.
Q.. You mean the figures you went over with her?
A. Yes, sir. We went over it .briefly and it wasn't as exact as this because this has been made accurately after this
suit was brought, but here are the figures. At that time I
gave her credit for $510.17 and it left a difference of $417.21,
the difference between the two, instead of $422.88 ; in other
words, about $5.00 difference. After checking the bills it
was $422.88, but here it shows $417.7L These are the original
papers. I put these things down because they were all in the
same bundle in my file.
Q. Did she agree at that time to give you the car?
A. She did absolutely, if I would release her that I could
take her half interest and she would buy a car, which she did
-a new Chevrolet.
Q. That was just a few days before you were married?
A. Two or three weeks. We were married the 22nd of
August.
Q. Now, you started to tell the jury about something after
you were marri~d.
A. Well, the theatre equipment 'vas sold that belonged to
her and Mr. l\ionjot together. I got a buyer for that at 10%
and I sold the outfit to 1\fr. Vaden for $700.00, but I didn't
collect it all. I told her in .A. pril when I left there in April,
1923,-I asked her about my furniture 'vhich at that time
was taken down and put in an inside room and wasn't used
and I told her I was negotiating for two rooms for a friend
and myself, but he was out of town and I couldn't rent one
room without the two and I said, ''If these aren't in your way
I would be glad to leave them here", and it was perfectly. all
right. "About this theatre outfit you can charge your half.
and Mr. Monjot charge his half and we will quit even.'' She
said all right and we discussed a divorce. I said, ''After
things have quieted do'wn we can get a divorce.'' Now I
have IIJ.Y bank statement here during that time and the bank
statement shows-

.
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Q. Let me see that statement you are reading from, that
itemized statement. This is a statement of all of the t],'ansactions that 'vere settled?
A. Yes, sir; the two transactions-the automopage 41 ~ bile and the rent. Here is the original papers from
the file. Here is the statement I have about this
settlement clear up to the time the automobile was traded in.
I spent $170:00 on it in less than a year.
Q. Are these your original figures made at that time?
A; No; this is the list of expenditures on that, except the
gas. Of course, that isn't on there; we estimated that. These
are the original bills or notations made by me. This statement was made from those figures.
Q.. That is a compilation of these bills?
A. Yes, sir.
·
Note: Statement with original bills attached filed as Ex~
hibit J. K. M. #1.
"STATEMENT OF EXPENDITURES BY J. K. MCCOTTER ON ACCOUNT
AUTOMOBILE OWNED JOINTLY 'VITH MRS. B. E. C:ARLE: FROM
DECEMBER 23, 1920, (DATE OF PURCHASE) TO AUGUST 4, 1922,
(DATE OF SETTLEMENT).
Dale

To Whom Paid

For

Sec'y of Commonwealth,

State license '21
and registering,
fan, belt & labor
klaxon horn
sun visor, mat & labor
for membership in,

Amount

1921
Jan.
Feb.
Feb
Feb.
Mar.

20
25
28
16

June
June
OCT.
Dec.

1
!8
21

1

Dec. 22
July
July 22

Geo. B. Carter,

"

"

"

Rich'd Motor Co,
Dixie Auto Assn.,
(Lyman Stutz)
Hopewell Motor Co. ·
Mechanic (on road)
Geo. B. Carter
P. M. Gwaltney,

"

It

"

City Treasurer
Rich'd Motor Co

one timer,
working on timer, on road,
labor and Material
(bill attached)
tire casii1g, etc.
anti freeze
City license 1921
Wind shield glass & labr

$

14.20
1.10
8.00
10.35
3.00
2.25
2.00
5.70
14.40
1.50
3.25
9.75

(Fo1lowing were expenditures made during 1921 in which I am unable to give
the day and the month).

1921.

Hopewell Motor Co.

"

"
"
tl

"
"

"
"

"

Blacksmith
Henry Carter,

"
"
"

"
"

Motor meter
Bumper arms,
2 light bulbs
dash board lamp,
new bolts for shock
absorber and hub cap,
pedal clips, 1 set
2 bridge irons,
Tightening car up,

3.50
3.50

.so

1.50
1.45
2.00
1.50
5.00
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1922
Jan.
Jan.
Jan
Mar.
Mar
Mar.
Mar.
Apr.
May
May

23
23
4

5

25
28
21
8
10,

Williams,
Lyman Stutz,
Secretary of Com.
John T. J{riete,
L. M. Davis,
Hopewell Motor Company
Klaxon Horn Co
Geo. B. Carter,
"
"
"
"
"
"
John T. J(riete,
Hopewell Motor Co.

Sycamore Street
page 42 } May 17,
Service Station (Petersburg)
June 1
Hopewell Motor Co
June 22
Ric'd Motor Co
Jub·
City Treasurer
July 11
Hopewell motor Co.
July 11
John T. Kriete
Geo. B. Carter,
July 26
Hopewell Motor Co,
July 28
"
"
"
Au~.

Aug

2

3

John T. Kriete,
Shelby-Watkins Co.

gas saver,
Fire extinguisher,
State license for 1922
charging battery & rent
vulcani?.ing tire,
transmission lining,
inside horn works
brake bands & labor
wash & polish .
1 timer & top hose,
foot accelerat(lr,
putting in new rear and
labor and material,
1 tire & inner tube

5.00
3.00
13.20
2.75
3.00
9.00
3.50
1.40
1.25
2.35
3.00
17.98
$

15.95
2.80
1.50
3.25
3.20
3.00
4.50
3.00

bushing front end
stearing post brace,
City license, 1922
tightening car all over
1 batterv box, (tin)
left side'door glass
Work (Order ft' 9035)
new crank shaft work
labor & material, (work
order f/9010)
work (order ~9073)
fender braces,
Insurance for 1922

38.09
. 1.00
75
15.10

s 252.32

(Total)

Estimated to have run ten-thousand miles in the nineteen months, using
one gallon of gas for every fifteen miles, or 666 gallons, at average price
of 28c per gallon (at. that time) making,
$ 186.48
Estimated one quart of lubricating oil to every five gallons of gas, or 133
33.25
quarts in all, at an average price of 25e per quart, making a total of
Estimat.ed other grease for differential & Etc.
3.00
(Total for upkeep, etc.

$ 475.05

Amount pnid on purchase price of car

458.00

S.. 933.05

(Grand Total
Amount paid on purchase price by Mrs. Carle,

510.17

(Diference to be divided between owners)

422. 88

Amount due by Mrs. Carle at time of set.tlement 1 and for wliich Mr.'McCotter took over her half interest in the car,
-

211. 44

SUMMARY:
Total cost of auto,
Amount paid bv McCotter,
Amount paid by Carle,
Difference to be divided between them
Due McCotter by Carle at time of settlement..

$ 933.05
510.17
$ 422.88
211.44"

$1443.22
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Q. Did you eYer agree to pay Mrs. Carle $10.00 a month
for any bed room?.
A. No, sir; absolutely not. After a while-after some
time she did rent some rooms and if I could do anything for
her I would do it and I told her there were fifteen rooms there
and I would rent them if I were her and I think she charged
$10.00 a room because she furnished them and all the linen,
which she did not in mine-I had all my linen, and had them
·
laundered.
Q. You attended to your laundry1
A. It might be a time or two she had them laundered, but
I had a complete outfit of bed clothes, bedsteads and wardrobe, and have no,v.
page 4.3 ~ Q. You furnished your room complete¥
A. Yes, sir, everything that I had to buy when I
:firs.t came here in 1915 and I had my room furnished and that
'vas in the room.
Q. vVhere was that bed room located¥
A. Located in the front except from lVIay, 1920, until about
February or March, 1921, I moved in the side rooms, which
were smaller rooms, but the same price, same rental, and she
put in a little partition of some kind in front and made an
apartment up there. That apartment consisted of two rooms
in front and a bath room and then two rooms on the interior
and I understand that has been offered now for $12.00 for
four rooms and bath. I know I have six rooms that I am
renting for $10.00 a month, but my contract was $10.00, as
shown by her statement of it. That is the only statement
that I have that she gave me because there were no more
statements made aftenvards that I can find, and from February lOth until we had our settlement in August, 1922, it
was no need of any statement because if it had been it would
have been one for me and one for her because she owed me
and I owed her. She really owed me $15.0'0 more. These are
the things I actually charged. There are numbers of little
things I never charged for.
Q. Did she ever render you a statement or say she was
charging you $15.00 a month?
A. Never, no, sir. The first I heard of it was when I got
this notice of motion in ~{arch.
Q. Is there anything else you want to state with reference
to your case?
A. In her bill of particulars-I qon 't think she stated on
the stand the dates-she states that she took up the notes for
January, February, March, April and J.\IIay, or gave me the
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money to take up May with. Now to show there must be a
mistake in there the April and May notes were not taken up
until June 6th because I have the notes here which were paid
on June 6th.
Q. Did you pay the Jan nary, February, ~farch and April
notes yourself T
•
A. No, sir; I paid January, February and March and she
paid April, May and June. In other wo1~ds, she paid $190.00.
Q. Have you the notes you paid in January, February and
March?
·
A. Yes, sir; I have all the notes here and I have
page 44 ~ my bank account to show I had plenty of money
to pay them with; no necessity for her to advance
it, but there was a necessity in J nne.
Q. Is this all the notes~
A. No, sir, but these are the ones in controversy. I have
all the other notes, but they have no value and they are not
claimed in here. · I just separated them.
( ·
Q. You say you have the notes of January, February and
March?
A. Yes, sir.
Q. Who paid those notes Y
A. I paid them.
Q. Have you any evidence as to how they were paid 1
A. Yes, sir, they were paid by check.
Q. Have you the checks for the payment of the notes 1
A. Yes, sir.
Note: Filed as Exhibit J. 1{. M. #2.
'':Hopewell, V a.

1-22, 1921.

Pay to the order of Cash ........................... $63.77
SIXTY-THREE & 77/100 ........................ Dollars
For Note 1.

(Paid by Bank Jan. 1921)

The National Bank of Hopewell,
Hopewell, V a.

J. K. McCOTTER.''
''Hopewell, V a. 2/23rd, 1921.
Pay to the order of Banking Trust & Mortgage. Co

$63.77
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SIXTY THREE & 77/100 ........................ Dollars.
For Auto. Note 2. (Paid by Bank Feb. 1921)
The National Bank of I-Iopewell,
Hopewell, Va.

J. 1{. McCOTTER.''
''Hopewell, Va. 3/23, 1921.
THE NATIONAL BANI{ OF HOPEWELL
Pay to the order of Cash .......... : . ............. $63.77
SIXTY THREE & 77/100 ........................ Dollars.
Auto Note.

(Paid by Bank Mar. 1921.).

J. K. J\fc.COTTER.''
Q. "\Vhere are the other notes f
A. Here are the April and ~lay notes paid on this draft
ac.cepted June 6th, 1921.
page 45
"$63.77.

~

Note: Filed as Exhibit J. K.

~I.

#3.

· Petersburg, Va., Dec. 23, 1920.

Two months after date I promise to pay to the order of
GEO. B. CARTER, SIX~Y TfiREE 77/100 Dollars for
valued received negotiable and payable without offset at the
BANKING TRUST & MORTGA.GE CO., OF PETERSBURG, VIRGINIA, and we the makers and endorsers of this
Note, hereby severally waive the benefit of our Homestead
Exemption as to this debt. This Note is No. 2 of a series of
10 Notes given as deferred payments on one FORD CAR,
Style, Coupe No. 4542838. No. 4939 Due February 23/21.
Signature : Mutilated.
Endorsed on Back 'Geo. B. Carter'.''
"$63.77.

Petersburg, V a., Dec. 2:3, 1920.

Three months after date I promise to pay to the order of
GEO. B. CARTER, SIXTY THREE 77/100 Dollars for value
received negotiable and payable . without offset at the
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BANiaNG TRUS'T. & ~10RTGAGE CO., OF PETERSBURG, VIRGINIA, and we the makers and endorsers of this
· note, hereby severally waive the benefit of our Homestead
Exemption as to this debt. This Note is No. 3 of a series
of 10 Notes given as deferred payments on one ~"'ORD CAR,
Style Coupe. No. 4542838, No. 4940, Due Mar. 23/21.
Signature: lYiutilated.
Endorsed on Back 'Geo. B. Carter'.''
"$63.77.

Petersburg, Va., Dec. 23, 1920.

One month after date I promise to pay to the order of
GEO. B. CARTER, SIXTY TI-IREE 77/100 Dollars for value
received negotiable and payable without offset at the
BANKING TRUST & MORTGAGE CO., PETERSBURG, VIRGINIA, and we the makers and endorsers of
this note hereby several~y waive the benefit of our Homestead Exemption as to this debt. This Note is No. 1 of a
series of 10 Notes given as deferred payments on one FORD
CAR, Style Coupe) No. 4542838, No. 4938, Due Jan. 23/21.
Signature : Mutilated.
Endorsed on Back 'Geo. B. Carter'.''

Q. You say ~irs. Carle loaned you the money to pay the
and June notes 1
A. No, sir. I say this, that the April note had gotten
hung up. You notice it is payable at the ·Trust & Mortgage
Company but they agreed to send them here to the National
Bank. This April note had gotten mixed up and it had
lapsed and the May note came up and about that
page 46 ~ time was the time I 'vas running for the House,
and I couldn't take up the two notes, April or
J\iay notes, and I go to Mrs. Carle and said, ''You are not
supposed to take up any more notes until the last three; you
made the first payment and agreed to take up the last three
notes which would be your half of the purchase price, but I
am kind of up against it and I am going to need some money
in this compaign and if it suits you if you will take up the
three notes now I am sure I can take care of the balance.
Q. Is this the draft for those notes f
A. Yes, sir; $128.78. That is for the April and May notes.
~Iay
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That was June 6th and the deposit shows June 6th, $150.00.
She didn't have the $190.00; she gave me the $150.00 and
said, ''I will give you the other before the note is due'' and
I think she gave it to me the 20th of June and the note was
due the 23rd. I gave her credit for taking up three notes,
as I stated just now, which was $191 and something, but she
actually paid me $190.00. This bank statement will show these
deposits.
The Court : Are you going to put those documents in the
record¥
Mr. Morris: I want to introduce this now with the bank
account and this draft, showing the payment of those notes
as testified.
Note: Filed as Exhibit J. K. M. #4.
''Hopewell, Va. 6-20, 1921.
Pay to the order of BANKING TRUST

co.

.

Sixty Three and 77/100 For Note-Auto.

&~fORTGAGE

$63.77.

Dollars.
(Paid June, 1921)
J. K.

~IcCOTTER.

THE NATIONAL BANK OF HOPEWELL,
Hopewell, Va.
THE BANI{ING TRUST AND !tiORTGAGE COMPANY
Of Petersburg, Va.
$128.78

Petersburg, Va.,

~fay

24th, 1921.

At sight pay to the order of Ourselves
One Hundred Twenty eight and 78/100 .............. Dollars
Value received and charge the same to account of:
To: J. K. lVIcCotter, % Nat'l.
Bank of Hopewell, Hopewell, Va.
Signature: Mutilated.
(Paid June, 1921.)
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$64.77.
page 47 }

Petersburg, Va.,· Dec. 23rd, 1921.

'

Four mont}:ls after date I promise to pay to the
order of GEO. B. CARTER,

SIXTY THREE 77/100 Dollars for value received negotiable
and payable. without offset at the BANKING TRUST &
MORTGAGE CO., OF PETERSBURG, YIRGINIA, ·and we
the makers and the endorsers of this Note hereby severally
waive the benefit of our Homestead Exemption as to this
debt. This Note is No. 4 of a series of 10 Notes given as
deferred payments on one Ford Car, (Style Coupe) No.
4542838, No. 4941, Due April 23/21.
Signature: Mutilated.
Endorsed on back 'Geo. B. Carter'.''
$63.77.

Petersburg, Va., Dec. 23, 1920.

Five months after date I promise to pay to the order of
GEORGE B. CARTER,
SIXTY THREE 77/100 D~llars. for value received negoti~
able and payal:>le without offset at the BANKING TRUST &
MORTGAGE CO., OF PETERSBURG, VIR{!INIA, and we
the makers and endorser.s of this Note hereby severally waive
the benefit of our Homestead Exemption as to this debt. This
note is No. 5 of a series of 10 Notes given as deferred payments on one Ford Car (Style Coupe) No. 4542838, No. 4942
Due May 23/21.
Signature: Mutilated.
Endorsed on back 'Geo. B. Carter'.''

"
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STATEMENT OF THE NATIONAL BANK OF HOPEWELL, HopeweH, Virginia
J. K. McCotter

Old Balance Date
40.36
Oct. 11
31.36
" 14

21

Checks
9.00
.50
50
7.65

29
30
Nov. 1

5.00
10.00
9.00

Nov.

5

195.74
258.29
249.29
222.04
214.54
204.54
194.54
188.54

25.50
3.50
168.00

Nov.
Nov.
Nov.
Nov.
Nov.
Nov.
Nov.

15
16
17
22
23
24
26

173.31
169.86

Nov. 29
Dec. 1

130.32
124.37
321.77

Dec. 2
Dec. 7
Dec. 10

9.00
27.25
7.50
10.00
10.00
6.00
2.00
13.23
3.45
2.29
37.25
5.95
5.00
66.50

30.36
22.il
266.74
261.74
251.74
242.74
392.74

"
"

"

page 48 } Old Bal.

255.27
235.27
215.27
207.27
204.27
154.27

Date Checks

Jan.

"

3
5

115.12

Jan.

13

20.00
20.00
8.00
3.00
50.00
14.20
20.00
50.00
6.00
20.00
9.00
4.95
10.00
5.00
15.00

100.12
32.66
565.38
510.74

Jan.

20

157.46

24
26

479.84
475 27
463.27
439.77
308.77
227.55
227.55
220.60

27
" 20
Feb.
1
2
"
4
"

54.64
5.65
25.25
63.77
12.00
23.50
131.00
6.35
74.84
6.95

220.07
170.07
164.07
144.07
135.07

~55.60

193.85

Dec.

"

11

14
16
20
22
27

"
"
"
"
" 28
" 30
Dec 31

"

"
tl

"

"
"
"
"

16
21
24
26

61.75
63.77

Deposit.~

Date
Oct..

11

28

244.03

Nov.

3

150.00

.Nov.

9

62.55

7

Dale

14

NewBal
31.35
30.36

21
28
29
30
1
Nov
3
Nov. 5

22.71
266.74
261.74
251.74
242.74
392.74
195.74

9
15
16
17
22
23
24
26

258.29
249.29
222.04
214.54
204.54
194.54
188.54
173.31

Nov. 29
Dec. 1

169.86
130.32

Dec. 2
Dec. 7
Dec. 10

124.37
321.77
255.27

"

"

Dec.

11

Date
Oct·

202.40
Deposits

"
"
"
"
Nov

Nov.
Nov.
Nov.
Nov.
Nov.
Nov.
Nov.
Nov.

Date

14
16
20
22
27

11

235.27*
215.27*
207.27*
204.27*
154.27*
220.07*

28
30
31
Jan.
3
5
"

170.07*
164.07*
144.07*
135.07*
115.12*

"

13

100.12*

.Jan.

20
22
24

32.66*
565.38*
510.74*

Dec.

"

"

Dec.

27

100.00

New Bal.

"
"

"

"

"
"

Jan.
Jan.
Jan.

20
22
24

90.00
S32. 72.

"

27

50.20

Feb.

21

35.00

"
"

26
27
" 29
1
Feb.
2'
"
4
"

"

"

"
"
"

"

16
21
24
26

479.84*
475.27*
4-63.27*
439.77*
308.77*
227.55*
220.60*
255.60*
193.85*
130.08*

•

-

-- --- - - - -

---------------------
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130.08
157.81
133.72
258.72
246.72

•

180.52
175.52
265.77
230.77
220.77
157.00
234.94
232.44
203.08
198.08
169.58
229.58
214.53
204'.53
104.53
103.03
98.03
123.03
120.53
102.53
88.28
78.93
53.93
75.15
60.15
27.40
92.40
132.40
119.20
115.20
101.00

Mar.

9

"

15
17

"

23
24
" 25
41
26
28
"
Apr. 2
II
3
5
"
II
12
II
13

"
"

II

15
19
II
20
27
May 2
II

II

11

"

12
"II 14
18
" 26
II
27
June 6
7
"
" 10
21
23
" 24
June 25

page 49 ~

"
"

A.pp~als

of Virginia.

8

27.73

" 14
12.00
4.45
61.75
5.00
Mar. 24
9.75
25.00 & 10.00
10.00
63.77
Apr. 2
2.50
29.36
5.00
28.50
Apr. 14
7.05 & 8.00
10.00
100.00
1.50
5.00

125.00

24.09

2.50
18.00
14.25
9.35
25.00
128.78
15.00,
7.00
25.75
13.20
4.00
14.20
63.77

Mar.

Mny 11

100.00
77.94

8
9
14
" 15
" 17
II
23.
H
24
"41 25
26
" 28
Apr. 2
II
4
Mar
II

12
14
18
II
26
II
27
June 6
7
"
" 10

175.52*
265·. 77*
230.77*
220.77*
157 .oo•
234.94*
232.44*
203.08*
198.08*·
169.58*
229.58*
214.53"'
204.53"'
104.53*
103.03*
98.03*
123.03*
120.53*
102.53*
88.28*
78.93*
53.93"'
75.15*
60.15*
27.40*

15
20
21
23
24
25

92.40*
132.40*
119.20*
115.20*
101.00"'
70.43*

"

5

12
13
II
14
II
15
19
" 20
II
II
27
May 12
II
II

60.00

25.00

"

"

11

"

II

June

6

150.00

June 15
" 20

65.00
40.00

II

II

"

II

June 25

83.20

157.81 *
133. 72*
258.72*
246.72*
180.52*

II

"

A. (Continued.) This statement is from Octobe.r, showing I -didu 't have enough to pay the
draft at that time until June 25th, which would show-she
doesn't chiim anything beyond that, which is shown on the
bank account that $40.00 was paid and that is the date of
the check and the other $150.00 was paid the 6th day of June
and that is the day I accepted the draft with the April and
~Iay notes attached, and just follow that back and you will
find in it January, February and March, that every time a
note was due I had plenty of money to take care of it. Here
is the first note. The first note is January 22nd. What is
the date of the check 1 It is charged the 27th.
Q. 22nd of January.
A. On the 22nd of January I deposited $532.32 on the 22nd
of January "rhen the first note was paid.
Q. You have explained to t.he jury the deposit of $40.00
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and $150.00 which you say was the money Mrs. Carle loaned
you to pay the notes as evidenced by this draft 1
A. Sbe advanced for the car-l just want to call_attention
to the fact that the bill of particulars claims she advanced
the January, February, 1\farch, April and May notes, but the
bank statement shows that there was no necessity for ad··
vancing for January, February and 1\1:arch, and the April and
!1:ay notes weren't paid until June 6th and she did pay $150.00
-in other words, she paid $318.86-actually $317.00 and actually $190.00 and I gave her credit for $318.00 and three
notes, which was $191.00, making $510.17 in all.
Q. That is all the money Mrs. Carle has paid towards the
car?
A. Yes, sir. I believe she did make a seat cover, but that
is all the mon·ey she has spent in any way.
CROSS EXAMINATION.
By Mr. Jones:
Q. you are a practicing attorney~
A. Yes, sir.
Q. And have been and were at the time of these transactions¥
A. Yes, sir.
'
Q. You were very careful, apparently, in your dealings to
keep receipts and written memorandums of most of your
transactions, were you not f
A. Yes, sir; most of them.
page 50 ~ Q. The receipts. which you have intntdced in
evidence here were receipts written in your own
handwriting, were they not?
A. Yes, sir; I believe all of them were.
Q. You were careful when you paid Mrs. Carle as much
as $10.00 to take a receipt from here therefor in writing?
A. Well, I did just three times, it seems. In other wordsyou see that is torn off a calendar. I just wrote out a receipt
on it.
Q. Do you mean to tell the jury these are the only receipts
you received from her'
A. Yes, sir, because we had no more settlements until Au-.
gust 1st, 1922, because she owed me at that time $185.00 and
I owed her seventeen months' rent, $170.00, and we offset
it and there were no receipts coming between that time.
Q. There was no receipt coming between the time of December lOth, 1920, and June lOth, 1920?
A. February lOth, 1921, to about July lOth.
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Q..Where did you have the settlement you ·are talking
about¥
A. It was around the 1st of August.
Q. What year?
A. 1922. The only reason I can-the nearest ·I can come
to it on dates-I notice there is no date on any of these memorandums-is this, I notice on one memorandum here in putting
the figures down I got the gas saverQ. I am not talking about those things, but the rent.
A. I am telling you about that. The crank shaft bill, that'
was a job that was done the 28th of July, 1922, and I know
it was very shortly after that because it was then we would
have to have a settlement in view of the fact she had been to
Mr. Amoroso and I thought before I paid that bill we would
have a settlement and I remember "Te settled up toQ. Around about what time?
A. Around the 1st of August.
Q. What year¥
A. 1922.
Q. August, 19221
A. Yes, sir.
Q. Now, you s~id you had plenty of money in
p_,age 51 ~ the bank during that period, didn't you, or most of
that period Y
A. No, sir. The bank statement was from December, 1920,
until June, 1921, to show the automobile note transaction;
in other words, when she paid me the money.
.Q. Why didn't you pay her any rent from February lOth,
1921, to Augu·st, 19221
A. Well, in the meantime I 'vas collecting and doing other
things, collecting these rebates from these theatre people,
and I knew and she knew that she owed me about as much as
I owed her ..
Q. Did you do anything for her except collect these rebates?
A. Yes, sir.
Q. What did you do besides write these letters you ·have
told us about and buy this one piece of property?
.
A. That is all I did. These were the things for which
charges were made. I wrote various letters during this period to Joseph Gold about rent, wrote two or three letters to
Nick Albano about his house rent, F. H. Baptist about the
theatre, and A. C. Dowell and others.
Q. Di~ you make any charges for them or did you not!
A. I did not.
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Q. These things have pothing to do with the issues here?
A. I just want to show my charges were reasonable and I
didn't charge for everything.
Q. Did she authorize you or did you do anything towards
the collection of these deposits from the various picture people except write one letter ·each Y
A. Oh, yes, absolutely.
Q. Have you those letters with you?
A. Yes, sir. I have them, I think. Now which ones~
Q. I mean any of them. Let me ask you this question first.
Was there any contest about the return of this_ money?
A. Yes, sir, most of them it was; had been to Washington
to see them and they put it off and went to see one man in
Petersburg at the hotel and he wasn't there.
Q. Whom did she go to Washington to see?
A. I don't know.
Q.. When did she go to Washington to see any of them f
A. I don't know, sir. I don't remember the
page 52 ~ date at all, but I remember I took her, took her up
and got stuck there in the woods.
Q. Are you making any charges for that trip~
A. No, sir; but I just remember it was in hot weather.
Q. You took her up?
A. Yes, sir; she went up to see about them and she went
up another time because I met the train in Petersburg.
Q. Had any letters been written then?
A. Yes, sir; I started writing letters sometime in 1920.
Q. Why did she go to Washington to look after the business?
·
A. She went to look after it-she hadn't turned it over
to me then.
Q. I understood you to say some of these letters had been
written at that time.
A. Well, some of them had. The one in PetersburgQ. I am not talking about Petersburg, but Washington.
A. Perhaps it had.
Q.. Do you recall now?
A. No, I recall she tried to collect them and couldn't.
Q. Were they in your hands for collection at the time you
went to Washington f
A. They must not have been.
Q. Why do you say now must not have been~ Do you know 1
A. No, I am not positive.
Q. So you don't recall no'v the time she 'vent to Washington to see about collecting those deposits ·whether or not they
were placed in your hands or not¥
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A. She went on two or three occasions to Washington. It
has been a long time; it has been six years practically.
Q. Didn't you ask her or tell her you would write one or
two letters on these things if she was having any trouble
about itY
A. No, sir. I may have told her I would write a letter. I
have written letters free of charge, but those were given to
me to collect and she knows it and never denied it.
Q. When did she first agree on the fee for which you were
to collect them f
A. Well, I can't say just exactly when.
page 53 ~ Q. Have you ever told her until these matters
were. brought up in controversy or did you ever
make any charge whatsoeverl
A. Why, sure; yes, sir.
Q~ When was that time, if you recall Y
A. Before I undertook to collect them. That is the reason
it wasn't any rent paid from February, 1921, until August,
1922, because these things were being collected. It covered a
period of several months. I had to write threatening letters
to attach their films here.
Q. Mr. Heflin was her attorney at that time, wasn't he T
A. I think he was her attorney for the settlement of the
estate.
.
Q. Wasn't he representing her in practically all of her
transactions f
A. Not in this; no, sir, because I was.
Q. He was representing her in the settlement of her husband's estate?
A. I think so. That is my understanding. She has testified to that on the stand.
Q. And the settlement on the piano that was in the Strand
Theatre at the time of her husband's death on which there
was a contract, wasn't he representing her then Y
A. Perhaps he was. I don't know anything about that. I
know she finally sold the piano and I wrote the deed for it
and she paid me in our settlement.
Q. Did these checks come to you or come to her?
· A. They come most part to her, I think.
Q. You, as attorney, ·were taking up with these people the
repayment of certain rebates to her?
· A. Yes, sir.
·
Q~ And the checks were sent from those people to your
client and not to you, as attorney?
A. Because I wrote the letters, part of them, in that way
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because I told her this, not to create any exeitement. If I
wrote them as attorney they would immediately, no doubt,
turn it over to the legal department and it. would mean a
fight, but let me write my own letters and use that stationery
and let her sign them or I sign them myself in her
page 54 }- name and get them that way. I wrote two or three
threatening letters, threatening to attach their
films found in this city or State.
Q. In other words, these letters were being written largely
in her name'
A. Yes, sir.
Q. Your iclea was that a business concern which owed
money would repay it to the client on a letter from the client
quicker than a letter through an attorneyf
A. No, my idea was to have it without a controversy. These
people were all out of the State.
Q. Which do you mean now? Do you mean your idea of
this transaction was that a corporation which owed money
to a client would pay it to. the client sooner direct than it
would through the attorney?
A. I don't know what you mean by that, but I know that is
the way I handled this. All of these people were out of the
State; if we had them here we could sue them. Sbe said she
had exhausted all of her efforts. I said, ''You let me handle
it to suit myself'', and I wrote these letters, threateningmade some of them like this; I have them here and would be
glad to read them.
Q. I wish you would.
A. "Universal Film Exchange, Charlotte, N. C. Please
send us check for deposit made your company during the last
half of 1919. ''
Q. Is that all of the letter Y
A. Yes, sir; that is the first letter.
Q. By whom was it signed f
A. That was signed ''The Strand Theatre''.
Q. That was the theatre that was owned by Mrs. Carle f
A. Half owner.
Q. Did you have any interest in it?
.A. No, sir.
Q. Are any of these letters. directed to you as attorney7
.A. Yes, ·sir; some of them.
Q. How many, would you tell the jury?
J\.. These all come-here are about six letters.
Q. You mean they were written on Strand Theatre papert
.A. Perhaps they were.
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Q. None of them were directed to you 1
A. No, sir; but I wrote them. That was the
best way I thought to get it.
Q. Have you any of those replies directed to you as attorney?
A. Yes, sir. Let's see now.
Q. Please pick it out and let me see it.
A. Here is one I notice .
. Q. That is directed to the Strand Theatre, isn't it?
A .. No, sir.
Q. It is not directed to J. 1{. McCotter, Attorney, is it!
A. Yes, sir.
Q. The one under that?
A. Yes, sir.
Q. What is the next one?
A. B. E. Carle.
Q. What is the reply?
·A. To me.
Q. That is the one written you direct. Is that the only one
you ca~ find?
A. I don't know whether it is or not?
Q. These people were dealing with you not as the attorney
for Mrs. Carle, were they 1
A. I don't know how they were dealing with me. I met
one man in Petersburg, the only one I remember-no, there
are one or two came by to sell pictures. I forget how I
was introduced to them, whether as attorney or not.
Q. When a person places a claim in your hands to collect
do you as a rule write a letter in the name of the client asking
for the settlement of the account?·
A. Not usually; no, sir. ·
Q. Why was it done in this case if it is not usually done?
• A. Usually the people are here. In that case all the people
were out of the State and I told IVIrs. Carle at the time-I said,
"Give me some of your stationery. I am going to write them
a diplomatic letter in your name because if I write as attorney
'the chances are the big companies that have a legal department will immediately turn it over to the legal department
and we will have to sue, which is hard to do, they being nonr~sidents". That was the whole motive. She said all right
and I did it and each time she got a check she
page 56 ~ would tell me. Most of the rebates she got and
she never demanded any rent during the time be·cause she told me she would give me 20% of those rebates.
Q. You were a practicing lawyer at that time?
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A. I was.
Q. Doing business here as a lawyer f
A. Yes, sir.
Q. And when business came to you, instead of using ·your
own stationery and writing a lettet to the debtor demanding
payment of your client, you put your stationery back in the
pigeon-hole and took that of your client and wrote a letter
in his name¥
A. On those particular letters I thought that was best. I
have written letters quite often for clients. I would write the
letter to see they got the proper reply, but ordinary claims
you bring me I would write it on my stationery.
Q. Of course you would and anyone else would.
A. This is perhaps an exception to the rule.
Q. And you have no explanation to offer, save the fact
that those were foreign corporations and you thought they
would settle quicker 1
A. I believed it best and they did most of them come across.
Some of them were several months and I finally had to
threaten them. Here is one here: ''Now, gentlemen, I am
sure you are aware of the fact this was put up as good faith
evidence and that you cannot breach you1~ contract. Therefore, I am writing to as·k that you send your check for the
full amount, etc.''
Q. Now, when these checks would come to Mrs. Carle-and
I believe you said all of them did come to her?
A. I believe they did. I know they were all certainly given
to her because they were just turned over. She said once
or twice, ''I have got some money-another check that I o've
yo-q on." I said: "Let's wait until they all get settled."
Sev:eral we didn't get. I said: ''Wait until we get them all.
Q. You were waiting for all of them?
A. Yes, sir. I didn't need the money particularly and I
knew I owed her $10.00 a month rent.
Q. And you waited and stayed in the building, according
to your claim, for a period of seventeen months
page 57 ~ without paying one nickle rent?
A. No; sir; I didn't; I paid the rent.
Q. You paid it at the settlement at the end of the seventeen months Y
A. Yes. sir, and she didn't demand any.
Q. When did she deliver this statement to you for $50.001
A. In October, 1920.
Q. How much were the other people up there who were
rooming in the building payingt
A. I don't know what her sister and ~Irs. Fisher and l1er
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b.rother paid, but it seems to me I heard them say $10.00 a
1·oom, some of them two in a room.
Q. You claim you were getting yours half price beca~se
of the fact you were furnishing a. bed and wardrobe and some
other things?
A. I furnished it complete, and, furthermore than that,
when I came there there was no man in the house and they
asked me to come which I was glad to do, to be a man there.
Q.. Did you have an office in the building at the time?
A. I was the first man that went in there in 1916 when it
was completed.
Q. Y oil always maintained an office there?
A. Yes, sir.
Q. How mu~h di'd you pay for that?
A. I started off in 1916 with, I think, $25.00, maybe more;
very small office, too, and Mr. Carle reduced it from time to
time.
Q. How much did he ever reduce it to?
A. The last I paid-we wentin, I think, at $25.00 and when
we took the two rooms, Mr. Sidbury and myself, everything
was crowded and we used space in each other's office. I
t4ink maybe he reduced it to $15.00.
Q. How much were you paying for the room before .you
moved up in the adjoining room 1
A. What do you mean?
Q. For the office.
A. $5.00 a month.
Q. You were paying then before you moved your bed room
up there $5.00 for your office?
page 58 ~ A. In 1919, as I said, Mr. Carle boxed up the
building and went to New York and everytliing
was completely dead here; he boxed up all the windows exc.ept my office. I said: ''It is not a thing doing much and
I am thinking of going away and I am looking around and
if you are going· to charge me any rent I will make arrangements to put these things away." He said: "Go ahead;
there is nothing doing and I will not charge you any rent.''
Q. When did 1\irs. Carle first move in the buildi.ng to live f
A. I guess in 1916.
.
Q. Did she continue to live there?
A. Yes, sir. She went to New York with him when they
shut down in June, 1919, but they didn't stay long and came
back and we went on the same way, the other rooms boxed
up and all down stairs boxed up. I think he opened up maybe in the fall.
Q. Where were they living; ov:er the theatre f
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A. Yes, sir; in the back.
Q. What was the necessity for you to be in the upper
room then~
A. I wasn't rooming there then.
Q. You had an office there, though~
·A. Yes, sir.
Q. You mean he was giving you your office rent free Y
A. Absolutely, from 1919. That is just what I mean.
Q. Why was he doing this, do you know Y
A. Well, I just explained to you that he went to New York;
everybody was leaving, it was dead, and I told himQ. How long did he stay in. New York Y
A. He. didn't stay long.
Q. How long is that Y
A. I can't remember; maybe a couple of months.
Q. He stayed a couple of months f
A. I think so.
Q. And gave you your office rent for nothing~
A. Yes, sir.
Q. For how long?
A. I can't tell that. It was sometime in 1919 he told me
to go ahead. It was not a thing going on here except salvag:;
ing. I guess you remember that. He said: "I
page 59 } won't charge you any rent until something is
done,'' ·w·hich he didn't do and there is no charge
for it and I appreciated it, but in l\larch-he died in March,
and Mrs. Carle was administratrix and ~lay lOth was when
· this rent was to commence with her.
Q. So you got free office rent for about twelve months Y
A. _No, sir, not twelve months, but he didn't charge me any
rent for sometime.
Q. Was it as much as six months?
· A. It np.ght have been six months?
Q. How much were you paying before it was reduced to
nothing?
A. I have forgotten now.
Q. Was it as much as $10.00?
A. I couldn't say.
Q. You don't recall how much?
A. I wouldn't like to state.
Q. You admit, do you not, that for seventeen months you
paid her no rent? You all differ one month, I believe; she
said that you had paid no rent since January.
A. The receipt shows February.
Q. It says it was paid to February lOth?
A. Yes, sir.

.,
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Q. A difference from the end of the month to the lOth Y
·A. No; the lOth of the month is 'vhen it ended. That is
what she testified to.
Q. I don't recall whether she said February loth or end
of the month.
A. February lOth.
Q. You admit it is not but one month's difference betw~en
that time she claims rent, unless you paid her by means of
services rendered'
A. I guess that is correct.
Q. Now, let's go one step further and see about this automobile. You said every time you did pay .rent for the period
you stayed in the building you took a receipt for it and introduced it in evidence 1
A. I don't know that. I think it is true. I might have paid
that January. I don't know whether I took a receipt or not,
but I couldn't find a receipt. This is all the repage 60 ~ ceipts I could find, but I must. have paid the J anuary rent.
Q. And you think you have a receipt 1
A. No, I don't know whether I have or not, but it is paid
up to February lOth.
Q. Now, what 'vas the agreement about this automobile?
A. How do you mean Y
Q. Under what circumstances and what were the terms
on which you all agreed to purchase that automobile Y
A. Well, going to buy it on a fifty-fifty basis, half interest.
Q. That automobile was purchased about when?
·
A. 23rd day of December, 1920.
Q. When did you run for the J;;egislatur~?
.
A. I ran for the Legislature iri 1921, the next spring.
Q. Did you have any other car that you used in canvassing
·
except this carY
A. No, sir.
Q.. You used this car entirely, didn't you f
A. Substantially, not entirely.
Q. Did you have another one?
A. Some of my friends woula carry me around.
Q. They were using theirs. You didn't have any other
car to use except this one?
A. No, when I used it personally. That is correct.
Q. How long did that campaign last? Until after August
5th or 6th, wasn't it Y
A. Yes, sir; August primary~
Q. Have you charged her up with one-half of the expensef;
of that campaign?
·
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A. No, sir; I have not.
Q. Have you got her charged up with the oil and gas and
accessories to the car used during that campaign Y
A. Well, during the campaign, yes, I guess it is if it is in
there. I don't mean I exclusively had the car to myself.
Q.. Did she drive it about 7
·
·
A. No, sir; she wouldn't drive it. She didn't learn how
to drive.
Q. Did she go out in that car at any time by herself?
A. No, she didn't drive it, but ~Irs. Thornton
page 61 ~ took her out at times.
Q. Mrs. Thornton had a car of her own, didn't
she?
A. I don't remember whether she did then or ·not.
Q. Didn't she have. a Ford coupe 7
A. I don't think she did at that time, but I remember she
took her out in a car.
Q. Do you mean to tell this jury you have got Mrs. Carle
charged up with one-half of the gas, oil and accessories used
Ly you in driving backwatds and forwards to Surry courthouse and through PrincEl George County while you were
campaigning for the Legislature and ask this jury to allow
you one-half o! those as an offset against any of these claims
of hers 7 I want to. understand you.
A. It is estimated~that is what we figured and what we
agreed to when she settled.
Q. She was a widow woman; her husband had been dead
a few months and you, a lawyer, got her in the room and
went over these accounts and tried to persuade her and did
persuade herA. No, sir; l resent that; I qid not. I always showed-did
everythfng I could for her.
· Q. You did?
A. I did lots of things I never made any charge for.
Q. And one of those things that you did for her ·was to
charge her one-half of a membership fee of $3~00 in· the Dixie
Automobile Association 7
A. That was done for her good, one-half of the car; to give
us a discount on accessories and other things.
Q. Was she ·a member of that association¥
A. I don't know whether she was or not. It was done for
her benefit.
·
Q. You are a lawyer, you can read, can't you f
A. Yes, sir.
Q. Does that entitle her to participate in that membership?
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A. Yes, sir ; her car.
.
Q. Your interpretation of that receipt .i~ ·that no mat~er
who might be the individual members of that association that
the car she was riding in would be entitled 'to get gas cheaper?
. .1\. No, sir. For instance, we· go· to Saxe around here ~~~nd
, .· ·
we .get 10%. discount-I have forgotten what it
page· 62 ~ was-we· couldn't use any other car for this ex:1 .cept hers and mine and she received benefit· by
. • it.
.
.. I
Q. If you sqld ~hat car and bought another car would th~~
affect ·your right to the benefits deri-ved from that associa.
·
tion T
. A. Oh, I don't_ know about that. That is a legal question
I wouldn't like to answer. This was for the benefit of both
of us.
. Q. Do you mean to t~ll this jury that your understanding
of your rights as a mem~er pf that association was dependent
upon your ownership of this Ford coupe~
A. I don't know. I don't quite understand the question.
I mean to say this, that this wa~ paid for the benefit of Mrs.
· Carle and myself. It didn't do anybody much good. but what
discounts we gQt _did save that much.
Q. If you had sold tha.t car a11d bought yourself n Studebaker would you not be entitled to the same privileges from
that associa t~on as if you had the Ford?
A. I don't know, sir. That might be true.
Q. Did they)~now w11at kind of car you had 'vher. you were
taken in as a ·member?
.A.. I don't kp.qw.. 'rhis has been. five years ago and I can't
remembe~, p:ut w:e)1enefitted qy. this some; not as m11ch as 've
thought. . :M:r. Stu_tz was selling .these contracts at the ti~e.
Q... No~,. yqu have been very careful to keep most of your
papers ~nd receip~s; in fact, 4ave. given us an itemized statement here.
..
A. -That i~ most _of_ them, I think.
Q. And yo-p have kept those r~cor.ds and kept them through
the years, you say?

·A. Whatf-·
.
· • Q. You hav.e kept them -through the years tliat have gone?
·A. They .were in my file~ .. stuck in .mY file. ·r was mightyglad·! ha.d then;1, too, when this suit w~s brought on me.
Q. Will you please produce to this jury, if you have it, any
agreement signed by her by which she compromis'ed this claim
·. '()r made any other agreement 1
A. No, sir; I haven't any agreement.

.

'
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Q. Can you 'tell the jury why you didn't get her to sign
one?
.
A. Well, there is no particular reason that I know of. I
should have don it, I will admit. I am very sorry
page 63 ~ I didn't. I owed her and she owed me and it was
so plain, we had the original figures where ~e could
figure it and nothing was said about it, not a word, until this ,
thing was served on me in March of this year and this happened in 1922.
·
Q. You were careful enoughA. I wish I had done it; I wouldn't be in here ·now.

By J\.Ir. Garrow:
Q. This settlement was just before your marriage,
wasn't it?
A. Yes, sir; that is right; 1st of August, 1922.
By

~Ir.

Jones:

.

.

.

anyway~
~

..

Q. You were careful enough just before you alf were mar-

ried and just before this settlement to keep an itemized state~
ment of the cost of this car up to a few ce~ts, were you not T
A. Yes, sir, for this reason-one reason was that eacn
'vas to pay their part, but the main thing was· this old Chevrolet, I had cost me so niuch money I said, ''I am .going to
see what the cost of each car is,'' and when I ·'Y()uld p~y a
. bill I would drop it in the file and sometimes· I ,v_ould ··buy
something_ and not get a bill and I would make notes _and drop
them in the file. That is the main re~son I kept .th~m.· .
Q. That wasn't the real re~son you 'vere k~eping them;
was it?
.
.
· A. I haven't got them all; I wish I. did. I kept them be~
cause we had to settle-Mrs. Carle and myself-on this car
sometime because we owned it .joint~y ~nd we had to settle
on it. I should have kept a book that would put dow.n ~very
thing. I remember a.h~od _cove1:".now that is not in here that
I bought for that car pr~tty so<?n after it was.. bought-:-a
radiator cover.
··
·
Q. You can put that in there.
A. No ; I am just explaining it to you.
Q. You didn.'t keep tb.is itemized list because 9f the ex.:
pense of your Chevro1e~ car, did you?
A. I kept it because for one thing it was a partnership and
au other thing was to. fjnd out what it cost me. ;r said to. my. self, "I am going to see what this car will cost me''. I just
picked up a file and-mad~ ~font and _when I would p.ay ~bill
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I 'vould drop it in the file. I haven't got them all here,
though.
Q. What did you give her for the car when you
page 64 r took it over y .
A. I will tell you. Where is the other statement?
Q. Which do you wantY I have the most of them.
A. That white paper. At the time we settled the car had
cost $1,442.32, approximately. 1\1:rs. Carle had paid $510.17;
that is what the credit was for, the actual amount was a little bit less.
Q. That was all, according to you, paid on the purchase
price of the car that she paid?
·
A. S'irT
Q. That $510.17 she paid on the purchase price of the
carY
A. Yes, ·sir; it is a credit, figuring the first payment and
the three notes.
Q. How much did ·you give her for the car¥
A. I was going to tell you. I didn't give her any actual
moneyQ. I am sure of that from your testimony.
A. I will tell you right now why. I had paid $422.88 more
than she had and of tliat $422.88 'she was due me half of it
$211.44. Well, the car wasn't worth on trade in but $300.00,
you understan4?
Q. Yes.
A. Or a cash value, I suppose, of $250.00. In the meantime I tried to get her to trade this in. She got the notion
she was going to get a car and I told her if she would pay
. me just half of this-I said: ''You have gone to Mr. Amoro:~o
and asked him to sue. If you pay my half of this $211.44
you can take the car and swop it in.'' She said: ''No, I have
decided to buy a Chevrolet,'' and she bought a Chevrolet. I
said: "Well, what are you going to doY Sell the car at public auction Y'' I don't know.'' We talked that over two or
three times and finally she agreed if I would release her of
this $211.-44, the half, that I could take the car and we would
stop. In other words, I said: "If I sell the car I will have
. to look to you for half of these things I have piciil more tha1i
you.''
.
Q. ·In other words, if I understand you correctly, she paid
over half of the purchase price of this car, that she never
learned to drive it, that you made an active campaign in it for
; the Legislature and used it during that time, and then made
·her give you the car.
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A.' No, sir.

Q,. Here are the words you used, that you got
the car from her-purchased it from her for onehalf of your expenses of oil, gas and other things.
A. No, sir.
Q. If that isn't the correct explanation of it, please make
itY
A. If you read these things I spent on her property that
is what I am charging her for.
Q. What things Y
A. All this list, on hers and my property.
Q. Did she ever drive this car· a single time¥
A. She didn't learn how. I drove it many and many a time
for her.
Q. You mea;n you would take her to a show or Petersburg
or other placesY
A. Absolutely, thaunsatnds of times-hundreds of times I
would say.
Q. You were going with her ; you were her sweetheart,
weren't you Y
A. Well, must have been at one time or ·else we would have
been married.
Q. Well, you were married Y
A. Yes, sir.
Q. And you were married just a little while after. this 1
A. No, that was a year or more-yes, after the separation
we were married.
Q. While you were riding her around in that automobile
and going with her as a sweetheart you were charging her
for one-half of the oil and gas in the car f
A. Well, no, sir.
Q. Did you charge two-thirds to her or one-third·?
A. No, that first statement isn't correct. This car was
bought in 1920; that is, on the partnership. She said, "You
have been mighty nice in using your car; let's get one to-gether and, we will go halves," and it 'vas bought and what
we spent was on hers as well as mine.
Q. You said she didn't pay but three of these notes, I believe and they were April, May and JuneY
A. Yes, sir.
Q. As a matter of fact, she didn't pay any of them, did
she; she would give you the money and you would pay them 1
A. That is true, yes, sir; of course, in my name;
page 66 Fit 'vas all in my name.
Q. Why wasn't this car put in her name, too 1
A. Well, it was at her suggestion. She said something

page 65

~
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about if somebody wanted to talk they could construe it to
mean things that wasn't true.
Q. Didn't you agree to give her a bill of sale to one-half?
A. I never did. She needed no bill of sale. She never
asked for it and there was no agreement because I never denied she owned half of the car; never questioned it.
Q. She didn't have a key to the car, did she?
A. It was two sets of keys; one set in my pocket and the
·
other in the table drawer.
Q. In your own table drawer!
A. No. She said she was nervous. I said, ''I will learn
you how to drive". She said, "I don't care to go out driving".
Q. She does drive a Chevrofet, doesn't she?
A. I think perhaps she does.
Q. She isn't nervous now, is she?
A. I don't know, Jr. Jones; I couldn't tell you.
Q. When did she get that Chevrolet, after this Ford was
disposed of?
A. The Chevrolet was bought about the time of the settlement of the Ford. She said : ''I am going to buy this
one.''
Q. She drove that from the very time she bought it, didn't
she?
A. I don't know, sir. I remember she was out right much
trying to learn with the salesman. I remember that.
Q. When one of these notes would come due, whether it
was paid promptly or not, if she put up the money she went
to you and gave you the money and you paid the note Y
A. She gave me the money or the check.
Q. Did she ever give you a check?
A. I don't remember; it has been five or six years ago. I
think it was $150.00 in cash she gave me.
Q. She wasn't as careful in dealing with you
page 67 ~ as you were with her, in tl1at she never got a receipt for a dollar she gave you f
· A. Well, I have got all the notes here now.
Q. But it doesn't show whether it was paid 'vith your money or with her money?
Mr. Garro"r· There are the vouchers there, his checks.
A. Yes, sir.
Q. Does that show where tbe money came from? Here is
what I am getting at: Did you give her anything when she
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gave you this money to pay a note as evidence of the fact
~hat' it came from her pocket and not yours Y
·
A. No. I might come in and say, "Here is a note". I
don't know whether I showed them to her or not.
Q. Whether you showed them to her or whether you didn't,
you didn't give them to her, did you Y
A. No, sir; but I have them all there now if she wants
them.
Q. That she paid and you paid are all here together?
A. Yes, sir.
Q. And were brought here by you?
A. Yes, sir.
.
Q. Not a single one of them 'vas ever turned over when
she paid it by you?
A. No, sir. It was put in this file.
. Q. In your office Y
A. Yes, sir ; that is the only one we had. It has never
been questioned until now.
Q. Never been questioned what?
A. Never been questioned until this suit.
Q. Didn't she lend you $40.00?
A. No, sir; in June she gave me $40.00 on the car to make
that $190.00.
Q. She did give you $40.00 in· June?
A. Yes, sir, the 6th of June she gave me $150.00.
Q. So her statement that she did let you have $40.00 is

OOIT~!

.

A. She let me have $40.00 in June and $150.00 in•June,
That is the time those notes doubled up and she said she
would take those up and not the last three. It was
page 68 ~ agreed she would take up the last three, but she
took ·those up and I took up the last three.
Q. Now, at the time you made the cash payment did she
give you $317.00 or did she give you $320.00!
A. $317.00.

Q. Let me ask you this : Didn't she make out a check for
the sum of $350.00 to a certain lady to be cashed?
A. I don't have any idea on that.
Q. You don't?
A. I don't kriow ho'v she got the money, but she paid the
first payment of '$317 .00 and I gave her credit for the first
payment: it was only $1.86 difference.
Q. Yoll: knew what that was when she made out the checkf
A. I don't know anything about the check.
Q. Didn't you know how much was the first payment 1
A. I might have.
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Q. At the time you got the money from herf

·

A. Yes, sir, but I had $1.86. That is the way I -paid it.
I gave her credit for three notes, $191.00, and she just paid
$190.
Q. What was the reason she should pay $1.86 less than the
first payment Y
A. Because it was the change she had, the money.

RE-DIRECT EXAMINATION.
.

By Mr. Morris:
.
Q. In the use of this car you said you drove Mrs. Carle
frequently wherever she wanted to go 1
A. Yes, sir.
Q. I believe you stated in your examination in chief that
she sugg~sted the purchase of this car in view of the fact her
father was coming here?
. A. Yes, that was one consideration.
Q. How often did you drive her to the farm t
Mr. Jones: All that has been gone into. He testified no
direct examination he drove her backwards and forwards he
didn't know ho'v many times.
A. He moved there in December, 1920.
By Mr. Garrow:
•
Q. Mr. McCotter, I noticed in the bill something
page 69 } about some some papers belonging to Mrs. Carle
and she made clai~ for them. Did you ever give
her those papers Y
A. Yes, sir.
.
Q. Do you remember the occasion and ho'v you happened
to give them to her 7
A. Yes, sir..
Q. How was that¥
A. The papers and insurance policies and deeds she gave
me to put in the safe for her and I ret:urned them to her a
long time ago_:_9th ~1:ay, 19~3, after everything was moved
out of the place.
.
Q. Did she come in person to you for those?
A. No, sir; she wrote a note to me by Mrs. Fisl1er.
Q. How did you deliver tl1ose papers 1
A. By Mrs. Fisher.
Q. Did you deliver to her all the business papers you had
belonging to Mrs. CarleY
·
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A. Yes, sir.
Q. Did she at that time make any demand upon you as to
the notes on the car she had paid 7
. A. No, sir. I have the note here tltat she asked for those
papers.
Q. You say you have the note she wrote you in regard
to itY
A. Yes, sir. That on the 'bottom there is my notation I
lvrote on there.
Note: Filed as Exhibit J. K. M. #6.
May 9, 1923.
''Mr. McCotter:
Will you please give lvfiss Fisher my papers out of your
safe. And the Maccabee policy of mine,
and oblige,
BELLE.''
Q. Did you deliver among those papers any notes on the
automobile?
A. No, sir. The automobile question had_ been settled the1st of August previous to that. She necer had. demanded any
notes.
·
Q. You didn't deliver to her any notes paid by her at the
time you delivered these papersj
A. No, sir. The notes were in the automobile file here.
Q. Did she make any subsequent demand foli.
page 70 ~ these notes t
A. No, sir; never has made any demand.
Q. Has she ever said anything to you about the payment
o·n this automobile or about the settlement on this automobile
since you separated?
A. No, sir;· not a word. That settlement was before we
were married.

R.E-CROSS EXAMINATION.
By 1\tir. Jones :
Q. I believe you told either Mr. l\forris or 1\tir. Garrow about
some charge that you made against her for selling some seats.
That was after you were married?
A. No, sir; that isn't in this. There is no claim here, but
there was $700.00 worth sold to Clarence Vaden.
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Q. You are not making any claim going into this case?
A. No, sir. The settlement was August, 1922, and when
we separated the 1st of April, 1923, between those periods [
had sold these theatre 1eats and I told her-of course, I didn't
mean to sell and make her pay a per cent. The question was
Mr.. Monjot should have paid a per cent on it.
Q. There is no question during this time you were not only
rooming there and having an office ther~, but you w~re living
there and not paying any board¥
A. Yes, sir; I was paying board; absolutely.
Q. You were?
A. Yes, sir.
Q. How much were you paying?
A. I paid $6.00 or $7.00 a week.
Q. Did you ever get a receipt for that?
A. No, sir; I never have for any board. I have been boarding for twenty years and never received a receipt.
By the Court :
Q. I think you .said you 'vere married in August, 1922Y
A. Yes, sir.
Q. And separated in December?
A. Yes, sir.
.
Q. Were you not subsequently reunited f
A. Yes, sir ..
Q. When was that?
.page 71 ~ A. A few days later in the same month.
Q. There was a subsequent separation, then f
A. Yes, sir.
Q. When was that~ Do you recall when that was or how
long afterwards?
A. Well, Judge, I will tell youQ. If you can't recallA. I think I can. Things got. so disagreeable between usQ. I don't want to go into those things.
A. I am not. About the 28th of February or sometime in
February, 1923, the Governor called an extra session of the
General Assembly and I went to that. I came back but I
didn't room there any more, made other provisions. I was
there a month and I came back and remained what short time
I remained until I got my furniture out and ·fixed me out a
room with one of the attorneys here.
Q. The period of your reunion was only a few weeks?
A. Yes, sir; may have been a month or.a month and a half.
Q. Sometime in 1923, the first part of 19231
A. Sometime in February. I guess about two months.
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Witness stood aside.
Defendant rests.
MRS. BELLE E. CARLE, _
the plaintiff, being recalled in rebuttal, testified a·s follows:

DIRECT EXAMINATION.
By Mr. Jones:
Q. It has been testified here by Mr. McCotter that you ·did
not pay the notes for January, February, March and April,
I believe. Do you recall whether you did or not?
A. I did.
Q. You paid those four?
A. I gave him the money. ·
Q. You gave him the money each of those times Y
A. Yes.
Q. Did you let him have the $64.00 and the $40.00 subsequent to that?
A. I did.
page 72 ~ Q. It has been testified here by Mr. McCotter
that you .all had a s~ttlement in which you agreed
to give up all interest or any right or title you might have in
this car in consideration--Mr. Garrow: That is rebuttal ·of what she said. I asked
her if she had a settlement with J\fr. McCotter just before they
wer·e married in 1922 and she said no.
·

Q. (Contin~ed.) -in which you agreed to surrender all
right and title to this car to him upon consideration of him
not making you pay one-half of certain sums of money which
amounted to-your part-about $211.00.
A. We never had any settlement because I bought the
Chevrolet in J nne and he claims we had the settlement in
August. I didn't need his car-l didn't need the Ford because
I had a car of my own.
Q. You had already previously purchased your Chevtolet
in Junef
A. Yes, sir.
Q. Who did you purchase that from f
A. From Petersburg.
W1 tness stood aside.
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EXHIBIT J. K. M. #5.
Petersburg, Va., Dec. 23, 1920.

Received of GEO. B. CARTER, under conditional contracts
sale thereof as herein stated, one Ford car (Style Coupe),
No. ,~542838 $809.88 and Equipment, $146.70, the contract
price of which is $956.58 Dollars upon which is paid at this
time $318.86 Dollars, and balance of said contract price, being
$637.72 Dollars, I promise to pay to GEO. B. CARTER, or
order, in installments, payable as follows: $63.77 each month
for ten months as evidenced by 10 negotiable notes & $63.77
each and every date until the entire amount is paid and. it
is agreed that payment of such installments when due .shall
be made to GEO. B. CARTER, at Petersburg, Virginia, with
exchange, or on demand of GEO. B. CARTER, to be paid to
his authorized agent at Petersburg, in the State of Virginia
without notice and waiving all valuation and appraisement
laws of the State of Virginia.
It is agreed that the above described property
page 73 ~ continues to be the property of GEO. B. CARTER,
or his assigns, notwithstanding its delivery to the
undersigned, and no title to or interest in said property shall
be vested in the undergigned, except upon and full payment
in money of this obligation. If this obligation be not paid in
money according to its terms, the undersigned agrees, upon
demand, to surrender and re-deliver and return said property to GEO. B. CARTER, his agent or transferee, and upon·
a failure to so deliver saiq property GEO. B. CARTER~ his:
assignee or agent, is hereby authorized to enter any premises
where said property may be, or is reasonably believed to be,
and repossess and remove the same, and GEO. B. CARTER,
his assignee or transferee, shall retain all money and property paid upon this obligation for the use of said car, and
as stipulated damages for non-fulfillment o.f this agreement,
or, if there be a default in the payment of any installment
when due, GEO. B. CARTER, or his assignee, may, at his
option, enforce by suit the collection of such defaulted installment according to the terms of this obligation; and the
collection of such defaulted payment by suit shall not operate to change the title to said instrument, but the title to the
same shall remain and be the absolute property of GEO. B.
CARTER., until all of the installments of this obligation shall
have been paid by the undersigned according to the terms
hereof, and notwithstanding such suit, GEO. B. CARTER,
~or
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may, for default in the payment of subsequent installment
or installments, recind this agreement and take possession
of said car as herein provided. And in case judgment be obtained upon this obligation by reason of the default in payment of any installment or installments, the undersigned
hereby waives the benefit of the homestead exemption and of
all other laws of the S'tate of .•......... Bxempting property
from levy and sale upon execution.
It is further agreed that S!!id property shall not be re ..
moved from the premises to which it is delivered, nor the
possession in any ·way changed, without the written .cons~nt
of GEO. B. CARTER, and that the undersigned will keep
said car insured against loss or damage by fire or water, for
the benefit of GEO. B. CARTER, and pay all taxes as~essed
on same.
It is further agreed that all of the conditions of the Manufacturer's General Warranty, on this make of car are accepted by the lessee; and it is further understood and
page 74 ~ agreed that the warranty does not include labor
incident to removing or replacing defective parts.
It is further agreed that this contract is subject to the approval of GEO. B. CARTER, at PETERSBURG, VA., and
that GEO. B. CARTER shall not be bound by this contract
except and until the signature of the said GEO. B. CARTER
is affixed_ hereto.
L. M. BAXTER,
Witness.

J. K. ~IcCOTTER.,
Purchaser sign full name a hove.
Hopewell, Va.
GEO. B. CARTER.

READ THE ABOVE BEFORE SIGNING.
And on the back is written the following words and· figures,
to-wit:
Dec. 29, 1920. Corporation Court of City of Hopewell, Va.
Memorandum Docketed, R. T. P. No.2, Page 45.
G. C. ALDERSON, Clerk.
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Petersburg, V a. 12-23, 1920.
M. J. K. McCotter.
HOPEWELL, VA.
Account
GEO. B. CARTER
With
10 Gallons Gasoline
41h Qts. Oil
Coupe #454283
Double Haislers
Foot Accelerator
0. S. Wheel, $6.00, Le Land Lock, 7.50
Insurance & Interest,

3.10
1.10
809.88
32.50
3.50
13.50
93.00
$956.58

1/3 Cash

$956.58
318.86
$637.72-Bal.-in 10 notes of $63.77 each.

$63.77

Petersburg, Va., Dec.. 23, 1920.

Six Months after date I promise to pay to the order of
GEO. B. CARTER,
Sixty three 77/100 Dollars for value received negotiable
and payable without offset at the BANKTNG TRUST &
MORTGAGE CO. OF PETERSBURG, VIRpage 75 ~ GINIA, and we the makers and endorsers of this
Note, hereby severally waive the benefit of our
Homestead Exemption as to this debt. This note is No. 6,
of a series of 10 notes given as deferred payments on ·one
Ford car (Style Coupe) No. 454283 No. 4943, Due June 23/21.
Signature: 1Yintilated.
Endorsed on back 'Geo. B. Carter'."
$63.77

Petersburg, Va., Dec. 23, 1920.

Seven Months after date I promise to pay to the order of
GEO. B. CARTER,
Sixty three 77/100 Dollars for value received negotiable
and payable 'vithout offset at the BANKING TRUST &
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MORTGAGE CO., of PETERSBURG, VIRGINIA, and we
the makers and endorsers of this Note, hereby severally waive
the benefit of our Homestead Exemption as to this debt. This
Note is No. 7 of a ~eries of 10 notes given as deferred payments on one Ford Car, (Style Coupe) No. 4542838 No.
4944, due July 23/21.
. Signature: Mutilated.
Endorsed on back 'Geo. B. Carter'.''
$63.77

Petersburg, Va., Dec. 23, 1920.

Eight months after dafe I promise to pay to ·the order of
GEO. B. CARTER,
Sixty three 77/100 Dollars for value received negotiable
and payable without offsets at the BANKING TRUST &
MORTGAGE CO., PETERSBURG, VIRGINIA, and we the
ID:akers and endorsers of this Note, hereby severally waive
the benefit of our Homestead Exemption as to this debt.
This note is No. 8 of a series of 10 Notes given as deferred
payments on one Ford Car, (~tyle Coupe) No. 4542838 No.
4945, Due Aug. 23/21.
Signature: Mutilated.
Endorsed on Back 'Geo. B. Carter'."
$63.77

Petersburg, Va., Dec. 23, 1920.

Nine. months after date I promise to pay to the order of
GEO. B. CARTER,
Sixty three 77/100 Dollars for value received negotiable
and payable "rithout offset at the BANKING TRUST &
MOmrGAGE CO., of PETERSBURG, VIRGINIA, and w~
the makers and endorsers of this Note, hereby
page 76 } severally waive the benefit of our Homestead Exemption as to this debt. This Note is No. 9 of a
series of 10 Notee given as deferred payments on one Ford
car, (Style Coupe), No. 4542838 No. 4946, Due Sept. 23/21.
Signature: Mutilated.
Endorsed on Back "Geo. B. Carter".
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$63.77

Ten Months after date I promise to pay to the order of
GEO. B. CARTER,
· Sixty Three 77/100 Dollars for value received negotiable
and payable without offset at the BANKING. TRUST &
MORTGAGE CO. of PETERSBURG, VIRGINIA, and we
the makers and endorsers of this Note, hereby severally waive
the benefit of our Homestead Exemption as to this debt. This
· note is No. 10 of a series of 10 Notes given as deferred payments on one Ford car, Style Coupe, No. 4542838. No. 4947,
Due Oct. 23/21.
Signature: Mutilated.
Endorsed on Back '' Gco. B. Carter''.
$63.77.
Petersburg, Va., March 19, 1921.
AT STGHT Pay to the order of BANI<ING TRlTST AND
MORTGAGE CO., Sixty-Three and 77/100 Dollars. Value
received and charge the same to account of
To: J. I{. McCotter, Nat'l Bank.
Hopewell, V a.
THE BANKING TRUST & MORTGAGE CO.
By: Signature : Mutilated.
which was all the evidence in the case. Thereupon, the Court
instructed the jury, and after argument by counsel, th~ jury
retired to the jury room to consider of their verdict and later
returning to the Court, returned a verdict in the words and
figures following, to-,vit:
...
· ''We, the jury, find for the plaintiff and assess the damages at Five Ifundred Dollars, ($500~00).
(Signed) P. L. RAWLINGS, ForBman.''
.

.

Whereupon, the defendant by counsel, moved the Court to
set aside the verdict of the jury upon the following grounds:
1. The verdict is contrary to the la'v and evidence.
a. The Court erred in not sustai:t:ling the special plea offered by the defendant, and)n sustaining plaintiff's motion
to reject it.

--

.~

--,

\,

J. K. Mc.Cotter v. Belle rt Carle.

97

page 77 ~

b. The Court erred in refusing to allow the
amended grounds of defense offered by the defendant, and in sustaining plaintiff's motion· to reject them.
c. The Court erred in ~1ot setting th7:·:7erdict aside because
the undisputed evidence of both pl~:htiff and defendant
showed that the automobile in question in this case was purchased jointly by plaintiff and defendant and was partnership
property and this Court had no jurisdiction to try it in this
case.
d. The Court erred in not setting the verdict aside because
plaintiff's own testimony shows that the alleged claims in
this case all arose previous to the intermarriage of plaintiff
and defendant and were, therefore, extinguished by the subsequent intermarriage.
The defendant further move the Court to enter final judgment in ~is favor, as provided by law.
·
The said motions were overruled by the Court, and the
Court thereupon entered final judgment in favor of the plaintiff for the sum of $500.00, and the defendant, by counsel, excepted, and tenders this, his Bill of Exception No. 1, and
prays that the same may be signed, sealed, enrolled and made
a part of the record, which is accordingly done this 30th day
of July, 1926, and within sixty days from the entry of final
judgment in the case.
(Signed) 1\L R. PETERSON,
Judge of the Circuit Court of the
City of Hopewell, Virginia.
All the records in former suits between the parties herein
referred to are set out in Bill of Exception No. 2, which is
hereby referred to and made a part hereof as if the same'·
'vere here again fully set out.
(Signed) 1vL R. PETERSON,
Judge of the Circuit Court of the
City of Hopewell, Virginia.
July 30, 1926.

\

Filed:
M. R. P·.

.....

\
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July 30, 1926.
page 78 ~ Virginia:
In the Circuit Court for the City of Hopewell.
BILL OF EXCEPTION NO. 2.
Be it remembered, that before the trial of this case, the defendant, by counsel, asked leave of the Court to file his special
plea, also his amended -grounds of defense, in the words and
figures following, to-wit:
·
''Virginia:
In the Circuit Court of the City of Hopewell.
Belle E. Carle, Plaintiff,
vs.
J. K. McCotte:t:, Defendant.
Plea.
The said defendant comes and says that this Court ought
not to have or take any further cognizance of this action of
the said plaintiff, because the said defendant says that all of
the matters, things and claims, set forth in this supposed cause
of action haye been formerly adjudicated, between the same
parties, on the merits, by this Court, a court of competent
jurisdiction, in the chancery ·suit entitleq Belle E. McCotter
against J. l{enneth l\icCotter, who are the same and identical
parties named in this action, which suit was instituted on the
11th day of December, 1922, and concluded by a final decree
entered on the 14th day of October, 1924, that is to say, in
plaintiff's bill of complaint in the said suit, among other
things set forth in Paragraph 4 thereof is the following:
"And that in addition to the foregoing the said J. Kenneth
McCotter owes to your complainant the sum of Six Hundred
Dollars ($600.00) advanced by her at his instance and request on the purchase price of one Ford automobile, which
should be repaid.'' The paragraph immediately following,
which is numbered 6, sets forth as follows: ''That the said
J. l{enueth McCotter since long before the marriage aforesaid, has been domiciled in your complainant's home which
is her seperate estate, having been left ber by her former
husband, and refuses to remove therefrom.'' In
page 79 ~ the paragraph following paragraph numbered 6,
·
which paragraph is numbered 7, the plaintiff sets
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forth as follows : ''That the said J. l{enneth McCotter as
well as your complainant, resided in the Strand Theatre
Building in the City of Hopewell, Virginia, where they have
been domiciled for many years.''
In the prayer to said bill, among other things prayed is the
following: "That the said J. l{enneth 1vlcCotter may be required to pay the expenses of this suit, together with proper
counsel fees, and that such sums may be awarded your complainant as may be reasonable and just, and that he may be
required to pay your complainant the amount of money due
to her as mentioned, and that your complainant may have all
such further and other and general- relief in the premises as
the nature of her case may require, or to equity shall seem
meet.''
That said bill of complaint was duly sworn to before a Notary Public, by the plaintiff.
That on the 11th day of Dec.ember, 1922, a first decree was
, entered in the said suit, to which reference is hereby made.
That the second and final decree in said suit was entered on
·the 14t4 day of October, 1924, in the following words and
figures, to-wit: ''This cause came on again to be heard upon
the bill of complaint, the exhibits filed therewith, the answer
of the defendant to said bill of complaint, the depositionstakeri in behalf of the complainant and filed in this cause,
-and the former decrees made and entered in this cause, and
the same 'vas argued by counsel. On consideration whereof,
it appearing to the Court that the plaintiff has failed to establish a case entitling her to the relief prayed by the bill,
the Court. doth adjudge, order and decree that the plaintiff's
bill be and the same is hereby dismissed, and that the defendant recover of the plaintiff his costs by him in this behalf
expended. And it is further ordered that this cause be- st1:icken
from the docket of this court.''
All of which the records in said suit will fully show, and
which records are exhibited herewith.
And that all of the matters, things and claims set forth in
this supposed cause of action have been formerly
page 80 ~ adjudicated, between the· same parties, on the merits, by the Corporation Court of the City of Hopewell, a court of competent jurisdiction, in the Chancery suit
entitled Belle E. McCotter against J. K. McCotter, who are
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.the identical parties named in this action, which snit was instituted on the 7th day of April, 1925, and concluded by a final
decree entitled on the 15th day of December, 1925, that is to
say, the bill of complaint in the last named suit, among other
things, set forth as follows: ''Your complainant further
· would show unto your Honor that she was at the time of the
marriage to the said defendant possessed of certain real estate
situated in the State of Virginia and elsewhere, and that t)le
.said defendant was possessed of certain real estate in the
State of Virginia, and elsewhere.'' .
In the prayer in said bill, among other things, is set forth
as follows: ''That the Court will decree and forever fix the
property rights which may have arisen by reason of the aforesaid marriage between the complainant and defendant, and
that all courtrsy and ·dower rights which may have arisen by
means of the aforesaid marriage be forever annulled and dissolved. And that your Honor will grant unto this complainauf such other and further relief as the nature of her case may
require or to equity may seem meet. And this complainant
in duty bound will ever pray.''
The first decree in this suit was entered on the 11th day of
July, 1925, and among other things set forth in said decree
are the following: ''The Court ·doth adjudge, order and decree that the said Belle E. McCotter and J. I\:enneth ~IcCotter
be divorced a rnen8a et thoro : inasmuch as the bill of· complaint in this cause prays that the bonds of matrimony be dissolved and annulled and that the property rights which have
arisen by means "of the aforesaid marriage be fixed and decreed and that all courtesy and dower rights which have
arisen by the menas of the aforesaid marriage be forever dissolved and annulled; and it is further adjudged, ordered and
decreed that this cause remain on the docket until such· time
as the parties may have been separated for a period of three
years."
.
·
. . .
The second and final decree in said suit was enpage 81 ~ tered on the 15th day of December, 1925, and is in
the words and :figures following, to-wit:
''This cause came on again this day to be heard upon the
complainant's. bill a~d the exhibits filed therewith, the former
order and decrees entered herein, and the evidence taken ore
tenus at the bar of the Court and the same was argued by
.counsel.
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''On consideration whereof and it appearing to the Court
independently of the admissions of either party in the pleadings or otherwise, that the said parties were lawfully married on the date heretofore set forth in a former dec.ree in
this cause in which decree the said parties were heretofore in
this cause granted a divorce of separation, upon eYidence
taken ore te'fl!Us at the bar of the court, and it further appearing to the court that there has been no reconciliation between
the parties and that they have not since the former decree entered in this cause, cohabited or resided together as man and
wife, and that both of the said parties to this sutt are now.
residents a.nd are now domiciled in the City of Hopewell and
State of· Virginia; and it further appearing to the court that
the said parties have been separated for more than three
years to this date, the court doth adjudge, order and de~ree
that the said Belle E. ~IcCotter and J. 1{. McCotter be divorced from the bonds of matrimony, which were created by
the aforesaid marriage, that the said marriage be and the same
is hereby dissolved and annulled; and that the said ~elle E.
McCotter assume from this day forth the name of Belle E.
Carle.

"And it further appearing to the Court that the cause for
which this divorce is granted arose subsequent to the aforesaid marriage, it is adjudged, ordered and decreed that neither party shall marry again within six months from the date of
t~e entry of this decree. ·
And it further appearing to the Court that there is nothing further remaining to be done in this suit, it is ordered that
the same be removed from the docket.''
As will fully appear from the records in said suit, which
records are exhibited herewith. And this thr. defendant is
ready to verify.
page 82 ~

Wherefore, the defendant prays judgment ·whether this Court can or will take any further cognizance of this action, and that the plaintiff be prec]uded, prohibited and estopped from further asserting any supposed
claim as set forth or alleged in this case.
(Signed) J. l{.

~IcCOTTER,

Defendant.
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AMENDED GROUNDS OF DEFENSE.
Virginia:
In the Circuit Court of the Ci.ty of Hopewell.
Belle E. Carle
vs.
· J. !{. McCotter.
Amended Grounds of Defense.
For amended or supplemental grounds of defense in the
above styled cause, the defendant sets forth the following:•
FIRS'T. That, a former adjudication (res adjudicata) has
bees made of the matters and things involved in this cause.
That is to say, in the chancery cause of Belle E. McCotter
against J. Kenneth McCotter, instituted in this Court on
the 11th day of December, 1922, the said matters and things
were adjudicated. Also in the chancery cause of BP.lle E.
J\ticCotter against J. K. 1\{cCotter instituted in the Corporation Court of the City of Hopewell, on the .......... day of
July, 1925, the said matters and things were adjudicated.
Given under my hand this 8th day of May, 1926.
(Signed) J. IC 1\fcCOTTER, Defendant.
State of Virginia,
City of Hopewell, to-wit:
This day J. K. 1\'IcCotter personally appeared before me,
S. P. Anthony, a notary public in and for the City of Hope'vell, State of Virginia, and made oath before me that he is
the defendant in the above cause, that the papers in the
cause of Belle E. McCotter against J. Kenneth McCotter instituted in the Circuit Court of the City of Hopepage 83 r well on the 11th day of December, 1922, were not
accessible to him on or before the 17th day of
April, 1926, and for some time thereafter, that he was unable to file all of his grounds of defense to the. above cause
on or before that date, but he made request of Mr. G. C. Alderson, Clerk of this Court, for the said papere on two or
three occasions and was informed by said Clerk that Attorney A. L. Jones had the said papers, and that he herewith

-
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files his amende¢[ grounds of defense as soon as he reasonably could after opportunity to examine said papers some
of which were not of record in Clerk's Office and it was
necessary to examine the original papers in order to be fully
advised as to said defendant's rights.
Given under my hand this 8th day of May, 1926.
S. P. ANTHONY,
Notary Public.
My commission expires on the 31 day of March, 1927.
And endorsed on the back of said amended grounds of defense is the following words and figures, to-wit:
''Copy delivered to A. L. Jones, Counsel for Plaintiff, May
8th, 1926, 3 P. M. ''
"Filed in Clerk's Office 8th day of May, 1926.
G. C. ALDERSON, Clerk.''
, Record in the chancery cause of Belle E. McCotter against
J. Kenneth McCotter, instituted in the Circuit Court of the
City_of Hopewell, Virginia, and referred to, and accompanying the foregoing plea.
AfEMORANDU~I.

State of Virginia,
City of Hopewell, to-wit:
To G. C. Alderson, Clerk of the Circuit Court of said City:
Issue process retun1able fo second December rules, directed to proper officer, summoning J. Kenneth McCotter to answer bill of complaint filed against him by Belle E. McCotter
for divorce.
·
JA~IES 0. HEFLIN,
Attorney for Complainant.
December 11th, 1922.
"Filed in Clerk's Office 11 day December, 1922.
G. C. ALDERSON, Clerk.',

r'''
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SUMMONS IN CHANCERY.
The Commonwealth of Virginia.,
page 84

~

To the Sergeant of the City of Hopewell-Greeting:

We Command You, that you summon J. Kenneth McCotter to appear at the Clerk's Office of the Circuit Court of the
City of Hopewell at the rules to be held for the said Court on.
the 3rd Monday in December, 1922, to answer a bill in chancery,. exhibited against him in our said Court by Belle E.
McCotter.
·
And· have then there tl1is writ. Witness, G. C. Alderson,
Clerk of our said Court, at the court-house, the 11th day of
December, 1922, and in the 147th year of the Commonwealth.
(Signed)

G. C. ALDERSON, Clerk.

And the Sergeant's return on the back thereof is in the
words and figures following, to-wj.t: .
· "Neither J. Kenneth McCotter nor his wife or any person
who is a member of his family, and above the age of sixteen
years, could be found at his usual place of abode on the 14th
day of Dec., 1922, so the within summons was executed on
the said 14th day of Dec., 1922, within the City of Hopewell,
Va., by leaving a true copy of the same in writing, posted at
the front door of said place of abode.
(Signed) J. B. HAYWOOD, Sgt.,

L. R. EVANR,
Dep. Sergt.
"Filed in Clerk's Office 14 day Dec., 1922.
G. C. ALDERSON, Clerk."

BILL OF
Belle E. !JicCotter
vs.
J. Kenneth McCotter.

CO~fPLAINT.

I
I

I
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Bill.
To the Honorable Circuit Court of the City of Hopewell:
Your complainant, Belle E. McCotter, respectfully represents:
(1) That on the 22nd day of August, 1922, your complainant, whose former name was Belle E. Carle, was lawfully
married at Dinwiddie County, Virginia, to J. Kenneth M6Cotter as will appear from a certificate of marriage, herewith
filed, marked Exhibit "A", and made a part of this bill;
and,
(2) That a natural impotency of body existed on the part
of the said ,J. Kenneth McCotter at the time of entering- into
·
the matrimonial contract; that is to say, that the
page 85 ~ said J. J(etineth MeCotter was at tha.t time physi. cally incapable of having sectual intercourse, which
inability still exists; and,
'
( 3) That the said J. l{enneth McCotter has been brutitl
and cruel in his treatment toward your complainant, nnd
threatening in his .attitude toward her, making it- extremely
necessary that she be afforded some protection from him.
(4) That the said J. Kenneth McCotter now has in his
possession and refuses to· deliver to your complainant, eertain personal effects of your complainant, consisting of one
purse, with a small ·amount of gold money therein, and n
bundle of valuable papers, consisting of deeds, life insurance
policies, fire insurance policies, etc. ; and that in addition to
the foregoing the said J. l{enneth McCotter owes ~o your
complainant the sum of Six Hundred Dollars, advanced by·
her ~at his instance and request, on the purchase price of one
Ford automobile, which -should be repaid.
(5) That the said J. Kenneth McCotter since long before
the marriage af9~~said has been domiciled in your complainant's home, which is here separate estate, having been left
her by her former husband, and refuses to remove t,herefrom.
(6) That the said J. Kenneth McCotter, as well as your
complainant, reside in the Strand Theatre Building, in the
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City of Hopewell, Virginia, where they have been domiciled
for many years.
In consideration whereof, and forasmuch as your complainant is remediless in the premises, save in a Court of Equity,
your complainant prays that the said J. Kenneth McCotter
may be made a party defendant to this bill and required, but
not on oath, to answer the same, the oath being hereby
waived; that divorce from the bond of matrimony which was
created by the aforesaid marriage may be decreed her; that
it may be ptovided by decree that your complainant may resume her former name; that a mandatory order may be entered and injunction awarded requiring the said J. I\::enneth
McCotter to deliver to your complainant the personal effects above mentioned and requiring the said J. I\::enneth McCotter to remove £rom your complainant's home, that the
said J. I\::enneth McCotter may be required to pay the expenses of this suit, together with proper counsel fees, and
that such sums may be awarded your complainant
page 86 r as may be reasonable and just; and that he may
be required to pay to your complainant the amount
·of money due to her as above Jl?.entioned; and that your complainant may have all such further and other and general relief in the premises as the nature of her case may require, or
to equity shall seem meet.
(Signed) BELLE E. McCOTTER,
· Complainant.
JAMES 0. HEFLIN, Counsel.
Virginia,
City of Hopewell, to-wit:
This day personally appeared before me, Cora Pond, a
Notary Public, in and for the City and State aforesaid, Belle
E. McCotter, '\\r:Q.ose name is s~gned to the foregoing bill, and
made oath thaf the things therein contained are true, to the
best of her knowledge and belief.
G:iven under .rp.y hand this 11th day of December, 1922.

. . . . . . . . ..

N~t~cy ·P~hiic·.··

.
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DECREE, DEQEMBER 12, 1922.
Virginia:
In the Circuit Court of the City of Hopewell.
Belle E. McCotter, Complainant, ·
vs.
J. Kenneth ~IcCotter, Defe~dant.
This day in term came the complainant, by J. 0. Heflin,
her ·attorney, and presented her Bill of Compl·aint, verified
by affidavit, and the exhibits filed therewith; and on the mo- ·
tion of complainant by counsel, for partial relief prayed for;
and was argued by counsel.
On consideration whereof, the Court being satisfied of the
complainant's equity, doth adjudge, order ·and decree that
the said J. Kenneth McCotter be, and he hereby is, enJoined
and restrained from using or occupying the premises of. the
complainant known as the Strand Theatre Buildpage 87 ~ ing, Hopewell, Virginia, or from in any way interfering with the complainant in the use and occupation of the same, or molesting the said complainant in
her use, occupation and enjoyment of the same; and it being,
in the opinion of the Court, improper to require a bond of the
complainant in this cause in order to make this injunction
effective; no bond is required.
And the. Court doth further adjudge, order and decree that
this injunction shall be operative until the first da:y of the
April, 1923, term of this Court, and not thereafter, unless the
same shall be hereafter enlarged or dissolved as provided
by law.
And the Court doth reserve, etc.
Endorsed on the back of said decree of December 12, 1922,
are the following words and figures, to-wit:

"I ask for this decree.
(Signed) J. 0. HEFLIN."
''Enter this.
M. R. P.
Dec. 12, 1922.''
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COPY OF INJUNCTION ORDER SERVED ON DEFENDANT.
Virginia:

.

At a Circuit Court for the City of Hopewell, begun and
held l!-t. the Court House of said City, on Tuesday, the 12th
day of Dece~ber, 1922.
Belle E. :h1:cCotter, Complainant,
vs.
'
.J. Kenneth McCotter, Defendant.
In Chancery. No. 32.
This day in term came the complainant, by J. 0. Heflin,
her attorney, and. presented her Bill of Complaint, verified
by affidavit, and the exhibits filed therewith; and on the motion of complainant by counsel, for partial relief prayed for;
and was argued by counsel.
·
On consideration whereof, the Court being satisfied of the
.Complainant's equity, doth ·adjudge, order, and decree that
the said J. l{enneth McCotter be, and he hereby is,
page 88 ~ enjoined and restraine'd from using or occupying
the premises of the complainant known as the
Strand Theatre Building, Hopewell, Virginia, or from in any
way interfering with the complainant in the use and occupation of the same, or molesting the said complainant in her
use, occupation and enjoyment of the same; and it boing, in
.the opinion of the Court, improper to require a bond of the
complainant in this cause in order to make this injunction
effective, no bond is required.
And the Court doth further adjudge, order and decree that
this injunction shall be operative until the first day of the
April, 1923, term of this Court, and not thereafter, unless
the same shall be hereafter enlarged or dissolved as provided by law.
And the Court doth :r;eserve, etc.
A Copy-Attest:
G. C. ALDERSON, Clerk.
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And on the back of said copy of injunction order there is
endorsed the following words and figures, to-wit:
"Neither J. I{enneth McCotter nor his wife or any person
who is a member of his family, and _above the age of sixteen
years, could be found at his usual place of abode on the 14th
day of Dec., 1922, so the within bill of complaint was executed
on the said 14th· day of Dec., 1922, within the City of Hopewell, Va., by leavin-g a true copy of the same in writing, posted
at the front door of said place of abode.
_(Signed)

~.

1:3. HAYWOOD,

S'gt.

L. R. EVANS,
Dept. Sergt. ''
Filed .in Clerk's Office 14 day Dec., 1922.
G. C. ALDERSON, Clerk.

ANSWER OF DEFENDANT.
Virginia:
In the Circuit Court of the City of Hopewell.
Belle E. ~fcCotter
vs.
J. Kenneth McCotter.
Answer.
The answer of J. Kenneth McCotter to a bill of complaint
·
filed against him in the Circuit Court of the City
page 89 ~ of Hopewell, by Belle E. ~IcCotter.
This respondent, reserving to himself the benefit of
all just exceptions to the. said bill of complaint, for answer
thereto, or to so much thereof as he is advised that it is material that he should answer, answers and says:
(1) Your respondent most emphatically denies each and
every allegation in said bill, except allegation number one
(1).

And, now, i1aving answered the complainant's bill, your
respondent prays to be hence dismissed with his reasonable
costs by him in this behalf expended:
(Signed) J. l{ENNETH McCOTTER,
Respondent.
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NOTICE TO TAI<:E DEPOSITIONS AND DEPOSITIONS.
To J. K. McCotter:
Take notice that on the 18th day of June, 1923, at the office of J. 0. Heflin, Attorney at Law, New Stewart Building,
Hopewell, Virginia, between the hours of 10 A. ~f. and 6 P.
~I. of that day, I shan· proceed to take the depositions of
Marie Fisher anq others, to be read as evidence in·my behalf,
in a certain suit in equity, depending in the Circuit Court of
the City of Hopewell, Virginia., wherein I am plaintiff and you
are defendant; and if from any cause· the taking of said depo- •
sitions be not commenced, or, if commenced, be not concluded,
on that day, the taking thereof ·will be adjourned from day
to day,. at ~he same place, and bet,veen the same hours, until
the same shall be completed.
Given under my hand this 8th day of June, 1923.
BELLE E. McCOTTER,
By Counsel.
J. 0. I-IEFLIN,
f. c.

And endorsed on the back thereof are the following words
and figures, to-wit:
"Executed on the 8th day .of June, 1923, within th~ City
of Hopewell, Va., by delivering a true copy of the within Notice in writing to J. I{. J\fcCotter in person.
(Signed) J. B. HAYWOOD, S'gt.
L. R. EVANS, D. S.
''Filed in Clerk's Office R day June, 1923.
G. C. ALDERSON, Clerk."
page 90
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The depositi.ons of Marie Fisher and others,. taken l)efore
me, Ollie L. Thurston, a notary public for the City of I-Iopcwell, in the State of Virginia, pursuant to the notice hereto
annexed, at the law offices of James 0. Heflin, in the City
of Hopewell, Virginia, on the 18th day of June, 1923, between
the hours of 10:00 A. M. and 6:00 P. M., to be read as evidence on behalf of Belle E. McCotter, in a certain suit in
equity, depending in the Circuit Court of the City of IIopewell, in the State of Virginia, wherein Belle E. McCotter is
complainant and J. Kenneth MaCotter is defendant.
Present: James 0. Heflin, attorney for complainant.
.No appearance for defendant.
The witness,
MARIE FISHER,
being duly· sworn, deposes as follows:
Q. S'tate your name, age, residence and occupation.

A. Marie Fisher; twenty-eight; Hopewell, Virginia; employee in silk mill.
.
Q. Where do you live in the City of Hopewell 1
A. No. 3 Poythress Street.
Q. Is that the home of l\irs. McCotter, the complainant in
this suit¥
A. Yes, sir.
Q. How long have you resided there?
A. T'~o years last April.
Q. Please state what you know in regard to the marital relations existing between the complainant and the defendant,
as shoWn by their living together in 1\tirs. McCotter's home,
especially with respect as .to whether they have, since their
marriage, occupied the same apartment?
A. They lived together in the same apartment from 1he
date of their marriage (which took place in August) until
about the middle of November, 1922; then Mr. l\icCotter for
a time continued to occupy the bed room before
page 91} that time occupied by them both until sometime
in December; then Mrs. McCotter again moved out
of that part of. the building and slept either with me or with
her younger sister, Ruth Carter, until sometime in March,
1923, when Mr. l\fcCotter returned home from Richmond
where he had been attending the Legislature. On the night

/

112·

Supreme Court of Appeals of Virginia.

that Mr. McCotter returned they occupied t~e same ~part
ment, and have not slept in the same room since that time.
And further this deponent saith not.
(Signed) MARIE FISHER, "\Yitness ..
The witness,
RUTH CARTER,·
being duly sworn, deposes as follows:
Q. State your name, age, residence and occupation.
A. Ruth Carter; eighteen; No. 3 Poythress Street, Hopewell, Virginia; Tubize employee.
Q. Do you live in the home of your married sister, Mrs.
McCotter?
·
A. Yes, sir.
Q. How long have you lived there?
A. Since last September.
Q. State whether Mr. and Mrs. McCotter have occupied the
same apEJ,rtmeut since you came to live in her home?
A. They did until about the middle of November, when
they separated.
Q. Where did Mrs. McCotter stay after that Y
A. Sbe stayed in another room until sometime in December, and then she moved her room down the hall and· I slept
with her, and if I 'vasn 't with her Miss Fisher was.
Q. Did she occupy the same apartment with Mr. McCotter
at any time during the month of December?
-A. About the middle of December my sister commenced
again occupying the same bedroom with Mr. McCotter, which
continued for about two weeks. She then resumed her quarters in another part of. the building, in which she slept either
with Miss Fisher or myself. She has continued to do this
with the exception of one night in March when Mr.
page 92 ~ McCotter returned from Richmond, at which time
she stayed in the same room with him. She has
not lived with 1\Ir. McCotter since that time.
And_further this deponent saith not.
(Signed) RUTH CARTER, Witness.

J. K. Mc.Cottcr v.

•

Belle~-

Cade.
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BELLE ·E. McCOTTER,
being duly· sworn, deposes as follows:

Q.
A.
well,
Q.
A.

State your name, age, residence and occupation.
Belle E. McCotter, forty; No. 3 Poythress Street, HopeVirginia; housewife.
When were you married to J. l{enneth McCotter?
The 22nd day of August, 1922.
Q. WhereY
A. Dinwiddie ·Court House, Virginia.
Q. By whom?
A. I think it was Mr. Southall-the marriage certificate
will show this.
Q. You have stated in your· bill of complaint against Mr.
McCotter that at the time of entering into your marriage relation with him that there existed with him a natural impotency of body and that he has, ever since the said marriage,
been incapable and unable to have sexual intercourse with .
you. State to the court whether is true.
A. It is true.
Q. Do you mean to say that at no time during your married life with Mr. McCotter you have had sexual intercourse
'vith himY
A. Absolutely not.
Q. Does this impotency of body on the part of 1\Ir. McCotter still exist?
A. It does, so far as I am concerned, so far as I know and
so far as I honestly believe. I asked Mr. McCotter about
this and he told me that he just couldn't do it, that he didn't
know what the matter was, but that he had no more desire
for a woman than for something that did not exist.
Q. Is it your desire to have the court allow you
page 93 } to resume your name of Belle E. Carle?
A. It is very much my de.sire to be allowed to
resume that name. Nobody can be affected by it as there
have been no children born of my marriage, and no one raises
any objection to it so far as I know.
And further this deponent saith not.
(Signed) BELLE E. McCOTTER, Witness.
.
W. E. ·THURSTON,
a witness of lawful age, being first duly sworn, deposes as
follows:
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Q. State your name, age, residence and occupation.
A. W. E. Thurston; forty; 27 East Poythress S'treet; Chief
of Police of the City of Hopewell.
Q. State what you kno'v of the marital relation existing
between Belle E. McCotter and J. l{enneth McCotter, especially in respect to the question of whether or not the said
~{cCotter is bodily impotent or _incapable of sexual intercourse?
A. After the oocu.ranoe between Mr. and Mrs. McCotter,
Mr. J\ticCotter called me to his office and told me that he
wanted to talk to me in regard to the case. During this conversation he told me that all of his troubles were due to jealousy. He said, ''My wife thinks I am running around with
other women, which is. positively untrue,'' due to the fact
that he was not like other men, for which he was very sorry.
He said he hadn't had anything to do with a woman for six
or eight months, and that ~Irs. McCotter knew· it. He said
he was very sorry that he could not have anything to do with
them.
And further this deponent saith not.
(Signed) W. E. THURSTON, Witness.
State of Virginia,
City of Hopewell, to-wit:
I, Ollie L. Thurston, a notary public for the City of Hopewell, in the State of Virginia, do hereby certify that the foregoing depositions were duly taken, reduced to writing, and
signed by the witnesses respectively, before me, at
page 94 ~ the place and time therein mentioned, pursuant to
the annexed notice.
In witness whereof I have hereunto set my hand this 18th
day of June, 1923.
My commission expires on the 1st day of November, 1925.
(Signed) OLLIE L. THURSTON,
Notary Public.
"Filed in. Clerk's Office· 18th day June, 1923.
G. C. ALDERSON, Clerk.''
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DECREE DISMIS'SING CAUSE.
Virginia:
At a Circuit Court for the City of" Hopewell, begun and
held at the Court House of said City on Tuesday, the 14th
day of October, 1924.
Belle E. McCotter, Complainant,

v.

J. Kenneth McCotter, Defendant.
In Chancery. No ..32.
This cause came on again this day to be heard upon the ·
bill of complaint, the exhibits filed therewith, the answer of
the defendant to said bill of complaint, the depositions taken
in behalf of the complainant and filed in this cause, and the
former decree made and entered in this cause, and
page 95 ~ the ~ame was argued by counsel.
On consideration whereof, it appearing to the Court that
the plaintiff has failed to establish a case entitling her to the
relief prayed by the bill, the Court doth adjudge, order and
decree that the plaintiff's bill be, and the same is hereby, dismissed, and that the defendant recover of the plaintiff his
costs by him in this behalf expended.
And it is further ordered that this case be stricken from
the docket of this Court.
(Signed) M. R. PETERSON, Juda-e.
Record in the chancery cause of Mrs. Belle E. McCotter
against J. I{. J\fc.Cotter, instituted in the Corporation Oo11rt
of the City of Hopewell, Virginia, and referred to, and accompanying the foregoing plea.
MEMORANDUM.
Virginia:
In the Corporation Court for the City of Hopewell.
To G. C. Alderson, Clerk of Corporation Court of City of
Hopewell:

116

Supreme Court of Appeals of Virginia.

Please issue process returnable to second April rules, 1925,
directing J. K. McCotter to appear in the Corporation Court
of the City of Hopewell, to answer a bill of complaint exhibited against him by Mrs. Belle E. McCotter.
A. L. JONES, .
Attorney for Complainant.
"Filed in Clerk's Office 7th day April, 1925.
G. C. ALDERSON, Clerk.''
SU!-IMONS IN CHANCERY.
The Commonwealth of Virginia,
.To the Sergeant of the City of Hopewell-Greeting:
. We Command you, that you summon J. 1{. McCotter to
appear at the Clerk's Office of the Corporation Court of the
City of Hopewell at the rules to be. held for the said Court
on the 3rd ~fonday in April, 1925, to answer a bill in chancery, exhibited against him in our said Court by
page 96 ~ Belle E. McCotter. And have then there this writ.
Witness G. C. Alderson, Clerk of our said Court,
at the court house, the 7th day of April, 1925, and in the 149th
year of the Commonwealth.
(Signed) G. C. ALDERS'ON, Clerk.
and on the back thereof is the Sergeant's return in the
words and figures following, to-wit:
"Executed in the City of llopewell, Va., on the 7th day
of .April, 1925, by delivering a true copy of within summons
to J. I{. McCotter in person.
·
(Signed) A. S. J. WHEELER,

Ser~eant.'~

"Filed in Clerk's Office, 8 day April, 1925.
G. C. ALDERSON, Clerk.''
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BILL OF COMPLAINT.
Virginia:
In the Corporation Court of the City of Hopewell.
Belle E. McCotter, Complainant,
vs.
J. Kenneth McCotter, Defendant.
Bill.
To the Honorable Thomas B. Robertson, Judge of the Corporation Court of the City of Hopewell:
Your complainant, Belle E. McCotter, respectfully represents that on the 22nd day of August, 1922, your cornplainant, whose former name was Belle E. Carle, was lawfully
. married at Dinwiddie County, Virginia, to J. -Kenneth McCotter, as will appear from the certificate of marriage herewith filed, marked Exhibit A, and made a part of this bill;
that after said marriage the complainant and defendant resided together until the 11th day of December, 1922, in the
City of Hopewell, Virginia, when they separated and have
not since cohabited together; and,
That the complainant and defendant last lived and cohabited together as husband and wife in the City of Hopewell, and that the said defendant now lives in the City of·
Hopewell, and is domiciled in the City of Hopewell a.nd State
of Virginia, and has been for more than twelve
page 97 ~ months next preceding the institutio~ of this
suit.
That the said defendant, wholly regardless of his marriage
covenants and duties, to-wit, on the 11th day of December,
1922, wilfully deserted and abandoned himself from this complainant without any reasonable cause therefor, and has continued in su.ch desertion and yet continues to absent himself
from this said complainant without any reasonable cause or
excuse therefor.
·
Your complainant further would show unto your Honor
that she was at the time of the marriage to the said defendant
possessed of certain real estate situated in the State of Vir-
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ginia and elsewhere, and that the said defendant was possessed of certain real estate situated in the State of Virginia
and elsewhere.
Your complainant, therefore, prays that the said J. Kenneth ~IcCotter may be made a party defendant to this bill
and be required to answer the same, but not under oath, the
oath being hereby expressly waived; that the bond of matrimony created by the aforesaid marriage be dissolved an.d
annulled, and that the complainant may be divorced and forever freed from the bonds .of matrimony now existing hetween her and the said defendant; that this court will decree and forever fix the property rights which ma.y have
arisen by reason of the aforesaid mLtrriage between the complainant and defendant; and that all curtesy or dower rights
which may have arisen by means of the aforesaid marriage
be forever annulled and dissolved; and that your Honor will
grant unto this complainant such other and further relief,
as the natrue .of her case may require, or to equity may seem
meet.
And this complainant in duty bound will ever pray.
(Signed) BELLE E. McCOTTER,
By Counsel.
ARCHER L. JONES, p. q.
DECREE GRANTING DIVORCE .A MENSA ET THORO.
Virginia:
In the Corporation Court of the City of Hopewell.
Belle E. McCotter, Complainant,
vs.
J. Kenneth l\1:eCotter, Defendant.
Decree.
page 98 ~ This cause came on this day to be heard upon the
complainant's bill and the exhibits filed therewith;
the respondent having neither appeared, answered, or demurred, or made any appearance "rhatsoever; and the testimony orally taken on behalf of the complainant before the
court, and neither party requesting that the same be reduced
to .writing, the same was not reduced to ·writing; and was argued by counsel.

..

. .T. K ..~IcCotter

v~

Belle

E~

Carle.

·. lf9

Upon consideration whereof, and it appearing to the court,
independently of the admissions of either party in the
pleadings or otherwise, that the said parties were lawfully
married on the 22nd day of August, 1922, and that the complainant and defendant resided together until the 11th day
of December, 1922, in the City of Hopewell, Virginia., when
they separated and have not since cohabited together, and
that the defendant now lives in the City of Hopewell and has
been domiciled in the- City of Hopewell and State of Virginia more than one year next preceding the institution of
this suit; that the defendant, regardless of his marriage
covenants and duties did, on the 11th day of December, 1922,
wilfully desert and abandon Belle E. 1\tfcCotter, his wife, with.
out any reasonable cause therefor, and has continued until
the present time to absent himself from the complainant in
this suit; the court doth adjudge, order and decree that the
said Belle E. McCotter and J. l{enneth l\tfcCotter be divorced
a mensa et thoro; inasmuch as the bill of complaint in this
cause prays that the bonds of matrimony be dissolved and
annulled and that the property rights which have arisen by
means of the aforesaid marriage be fixed and decreed and
that all courtesy and dower rights which have arisen by
the means of the aforesaid marriage be forever dissolved
and annulled; and it is further adjudged, ordered and decreed that this cause remain on the docket until such time
as the parties may have been separated for a period of three
years.
And endorsed on the back of said decree is the following:
''Enter this decree.
TIIOS. B. ROBERTSON, Judge.
July 11th, 1925. ''
DECREE GRANTIN-G .DIVORCE FROl\'I BONDS OF
MATRIMONY..
page 99 }- Virginia:
In the Corporation Court of the City of Hopewell.
Belle E. McCotter
vs.
J. 1{. McCotter.
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This cause came on again this day to be heard upon the
complainant's bill and the exhibits filed therewith, the former order and decrees entered herein, and the evidence taken
ore tenus at the bar of the court and the same was argued
by counsel.
·
On consideration whereof and- it appearing to the court independently of the admissions of either party in the pleadings
or otherwise, that the said parties were lawfully married on
·the date heretofore set forth in a former decree in this cause,
in which decree the said parties were heretofore in this cause
granted a divorce of separation, upon evidence taken ore
tenus at the bar of the Court; and it further appearing to
the court that there has been no reconcilia tio:n between the
parties and that they have not since the former decree entered in this cause~ cohabited or resided together as man and
wife, and that both of the said parties to this suit a.re now
residents and are now domiciled in the City of Hopewell and
State of Virginia.; and it further appearing to the Court that
the said parties have been ~eparated for more than three year's
prior to this date, the court doth adjudge, order and decree
that the said Belle E. McCotter and J. K. McCotter be divorced· from the bonds of matrimony, which were created
by. the aforesaid marriage; that the sa.id marriage 'be and
the same is hereby dissolved and annulled, and that the said
Belle E. Mc.Cotter assume from this day forth the name of
Belle ·E. Carle.·
And it further appearing to the Court that the cause for
which this divorce is granted arose subsequent to the aforesaid marriage, it is adjudged, ordered and decreed that
neither party shall marry again within six months from the
date of the entry of this decree.
And it further appearing to the court that there is nothing
further remaining to be done in this suit, it is orpage 100 ~ dered that the same be removed_ from the docket.
And endorsed on the back of said decree are the following
words and figures, to-wit:

"I ask for this decree.
.ARCHER L. JONES',
Atty. for the Complainant.''
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"I have seen this decree.

J. K. McCOTTER.''
''Enter this decree.
\,

THOS. B. ROBERTSON, Judge.
Dec. 15th, 1925. ''
Whereupon plaintiff, by counsel, moved the Court to reject the said special plea, also the amended grounds of defense, and each of them, and after argument by counsel, the
Court sustained th~ motion of plaintiff and rejected the special plea and the amended grounds of defense, and each of
them, for the reason that the said plea and the said amended grounds of defense '\\ere not tendered in apt time; the
Court having considered the affid,avit of J. 1{. McCotter, the
defendant, mentioned in this bill of exception, as well as the
statements of G. C. Alderson, Clerk of Court, and A. L.
Jones, Attorney for the plaintiff, respectively, hereto appended, marked Exhibits ''A'' and '' B' ', respectively, with
this Bill of Exception, which were made at the time at the
bar of the Court as bearing on the question of the admissibility of the said plea and the said amended grounds of
defense, to which ruling of the Court in rejecting the said
special plea and amended grounds of defense, and each of
them, the defendant by counsel, duly excepted, and tendered
this, his Bill of Exception No. 2, and prays that the same
may be signed, sealed, enrolled and made a part of the record, which is accordingly done this the 30th day of Ju~y, 1926,
and within sixty days from the entry of final judgment in
the case.
(Signed) M. R. PETERSON,
Judge of the Circuit- Court of the
City of Hopewell, Virginia..
Filed.
:M. R. P.

July 30, 1926.
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EXHIBIT A, WITH BILL OF EXCEPTION
NO.2.

I, G. C. Alderson, Clerk of the Circuit Court of the City
of Hopewell, Virginia, do hereby certify that at the trial of
the case of Belle E. Carle against J. K. McCotter, on the
14th day of May, 1926, before any evidence was heard, }.{r.
J. K. McCotter, by counsel, offered his special plea also
amended grounds of defense. To the amended grounds of
· defense was attached the affidavit of the defendant that he
had made application to me to examine the papers in the suit
of Belle E. McCotter against J. Kenneth McCotter, filed on
the 11th day of December, 1922, in the Circuit Court of this
City, and that I advised him that the papers were in the
hand~ of Attorney Jones, but would get them for him, etc.
The Judge asked me as to this, and as I recall at this time,
I made the follo,ving statement: "Mr. McCotter asked me
to let him see the papers in said suit, and in looking in my
files for them found they were out of the usual place, but a
receipt of Attorney Jones for them. · I told 1\'Ir. McCotter
that Mr. Jones had them and I would get them for him. I
then made search in my office and lqcated them on top of one
of the filing cabinets in the office; I then informed Mr. McCotter.''
Given under my hand this 29th day .of July, 1926.

G. C. ALDERSON, Clerk.
M. R. P.

July 30, 1926.
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EXHIBIT "B" WITH. BILL OF EXCEPTION
NO.2~

Archer L. Jones, Attorney for the plaintiff, Belle E. Carle,
made the following statement at the bar of the Court at the
time when the defendant tendered his special plea with an
affidavit attached: that J. K. McCotter knew where his (Archer L. Jones) office was, that it was in the building in which
building J. l{. McCotter sleeps, that Mr.. McCotter made no
inquiry of him in reference to the papers in the former suit,
that 1YicCotter had not been to his office for the papers in

· j. K. McCotter v. Belle E. Carle.
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said suit, but even if he had been to his office the paper's
were not there and had not been there for several years, atrd
that the receipt rererred to by Mr. Alderson was given as the
same wou1d show, if produced, several years previously, a:nd
the papers were promptly returned to the Clerk's Office,
where they had remained for about three years.
M. R. P.

July 30, 1926.
page 103 } Virginia :
Circuit Court of the City .of Hopewell, on Friday, the 30th
day of July, in the year of our Lord, nineteen hundred ·and
twenty-six.
Belle E. Carle, Plaintiff,
'fl.

J. K. McCotter, Defendant.
This day came again the parties by their attorneys, and
thereupon the defendant, after due and legal notice to the
plaintiff, tendered his Bills of Exceptions numbered One and
Two, which are this day signed, sealed and filed by the Judge
of this Court and ordered to be made a part of the record in
this case, the same having been tendered within the time prescribed by law, to-wit: within sixty days from the date of the
:final judgment in this case, which is hereby accordingly done.
\

(Signed) M. R. PETERSON,

Judge~

page 104 } Virginia-:

In the Clerk's Office of the Circuit Court of the City of
Hopewell.
·
I, G. C.. Alderson, Clerk of the Circuit Court of the City
of Hopewell, do hereby certify that the foregoing is a true
transcript of the record, or so much thereof as was agreed
between the parties as being pertinent to the issue, in the
case of Belle E. Carle, plaintiff, against J. K. McCotter, defendant, lately pending in the said Court.
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I further certify that the said record was not made- up and
completed tintii notice had been given to the Attorney for the
:appellee.
Given under my hand this the 2nd day of August, 1926.
/

G. C. ALDERSON,
Clerk of the Circuit Court of the
City of Hopewell, Virgfuia.

Fee for transcript, $80.37.
A Copy-Teste :

•

•

H. STJi}WART JONES', C. C.
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