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IN THE

Supreme Court of Appeals of Virginia
A.T RICHJ\fOND.

STUART. COURT R.EALTY CORPORATION, A CORPORATION, HENRY S. WALLERSTEIN, AND
POLLARD & BAGBY, INC., A CORPORATION, Appellants,

v.
WILLIAM R. GILLESPIE, Appellee·.

PETITION FOR APPE.t\.L.
To the Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitioners, Stuart Court Realty Corporation, a. Corporation organized and existing under the laws of Virginia,
lienry S . .\Vallerstein and Pollard &-Bagby, Inc., a Corporation, organized and existing under the laws of Virginia, respectfully show unto your Honors that they are aggrieved by
a final decree entered in the La'v and Equity Court of the
City of Richmond, on the 30th day of June, 1927, in a cause
therein then depending, wherein petitioner, Stuart Court
Realty Corporation, was defendant, and William R. Gillespie was plaintiff, which said decree directed the payment to
the plaintiff by the defendant of the sum of Six Thousand
Five Hundred Dollars ($6,500.00) principal amount and Nine
Thousand ~liJight Hundred and Thirty-three and 6/100 Dollars ($9,833.06) interest (with interest thereon at the rate of
·six per cent until paid) on account of certain bonds and coupons representing interest thereon issued by the said Stuart
Court Realty Corporation under a certain deed of trust se·
curing an issue of Four liundred and Fifty Thousand Dol·

2

Supreme Court of Appeal of Virginia.

lars ($450,000.00) of First 1vlortgage- Serial 61j2 per cent
coupon Gold Bonds; and in default of such payment directed
the sale of the mortgag-ed property and. the foreclosure of
all right and equity of redemption of the defendant in and
to said mortgaged property.
NATUR.E OF THE PROCEEDINGS.
This proceeding was instituted by a bill for foreclosure filed
in the La,v and Equity Court of the City of RichmoHd on the
first January Rules, 1927. Defendant answered denying the
right of the plaintiff, Gillespie, to maintain the· suit, and
charging fraud and usury in the bonds and mortgage. Petitioner, Henry S. Wallerstein as holder of Thirty Thousand
Dollars ($30,000.00) of notes secured by a ·second deed of
trust on the same property, was allowed to intervene and filed
.a petition attacking- the first mortgage on substantially the
same grounds. The cause was referred to a Commissioner
to convene the creditors and state an account of the debts of
defendant and the priorities thereof. The petitioner, Pollard
& Bagby, Inc., and others, pres.ented claims similar to that
of Wallerstein. The Commissioner reported the debts proved
and reported the priorities. The Commissioner's report was
confirmed, over exceptions filed by all these petitioners, and
the decree herein complained of was entered. By the terms
of the said decree, its operation was suspended until August
15, 1927, with a suspending bond of Five Thousand Dollars
($5,000.00), which was tl1ereafter executed by the Stuart
Court Realty Corporation.
STATEMENT OF THE CASE.
Several months prior to February, 1924, one R. W. Peery,
acting as an agent or solicitor for S. W. Straus & Company,
Incorporated, a corporation organized under the investment
banking laws of the State of Ne'v York (Rec., p. 420), solicited
the interest of 1!. A. Weller, of Washington, D. C., in a proposed real estate building operation in the City of Richmond,
Virginia, .(Record, pp. 163-4; 197-8.) Acting upon the request
of Peery, Mr. \Veller, with his brother, Joseph I. Weller,
came to Richmond to meet Mr. Peery and to look over the
proposition, 'vhich Was in brief that the Wellers undertake ·
the construction of a large apartment house, to be financed
through Straus & Company, Peery's principal. On this and
two other visits to R.ichmond ~Ir. Weller was met by Peery
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and taken to see several building sites which had been selected
by the latter. On the occasion of one of these trips Mr. Har- ·
vey F. flam bur, ~ Vice-President of the Straus concern, was
also present; and finally, as the result of these visits, and conferences between the W ellers, Peery, Hambur.. and representatives of Pollard & B:agby, a Richmond real estate firm to
'vhom the Wellers were introduced by the Straus representatives, Mr. vVeller and his brother ente'red into an agreement
with Straus & Company (R.ecord, pp. 166-170; 180-205). The
terms of this agreement were set forth in an application and
agrcemen:t for Bond Issue signed by the Weller Const:ruc. .
tion Company, Inc., a corporation of which the Wellers were
officers and directors (Record, p. 193) "for and on behalf of
a corporation to be~formed", on February 5, 1924, and accepted by St.raus & . Company on February 13, 1924. This
agreement provided for the issue of $450,000.principal amount
of bonds, to be secured by a first ~ortgage on the premises
therein described, on which the Weller Company agreed to
erect a building to cost not less t11an $400,000. Of the $450,000
to be advanced by Straus & O'ompany, that Company was to
receive a commission of nine per cent, plus one per cent for
their expenses incident to the bond issue (M.A. Well~r Exhibit No. 1, Record, pp. 275, 286).
Immediately following this agreement the Stuart Court Realty Corporation was organized under the laws of Virginia,
the Wellers and au associate becoming the stockholders, ofncers and directors (Record, p. 169.) The designated tract
of land was purcl1ased by the corporation under an option
which had t·een secured by the Wellers (Record, pp. 177-179)
throug-h Ivfr. Peery (Record, p. 202), and building commenced. On ~[arch 11, 1924, two deeds of trust were recorded
conveying the land in question with the building to be erected
thereon, one from t.he Stuart Court liealty Corporation to
Walter S. J{lee, dated March 3, 1924, to secure the issue of
$450,000 provided for in the Straus agreement (Record, pp.
13-88) and the other, in terms subordinate. to the first, from
the same corporation to Leon ~I. Nelson and Robert N. Pollard, da:ted Nfarch 8, 1924, to secure $70,000 of ten year negotiable notes (Record, pp. 105-111).
All the details of organization of the Stuart Court Realty
Corporation 'vere supervised by the attorneys of Straus &
Company (Record, p. 213), and the first deed of trust and
bonds secured thereby 'vere pursuant to the terms of the
above mentioned agreement, prepared by Straus & Company
.(Sections 1 and 280 of agreement, Record, pp. 275 and 280).
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Walter S. Klee, the trustee. under the first deed of trust, was
a Vice-President of Straus & Company (Record, p. 147) as
required by the agreement (Section 10, Record, p. '277). The
bonds provided for under this trust were to bear interest at
6V2 per cent per am1um, with interest at the same rate on
overdue interest coupons (Plaintiff's Exhibit "A", Record,
pp. 15-21); and in addition to the ten per cent commission and
fees charged by Straus & Company, the Stuart Court Corporation was required to pay one year's interest on the face
value of the bonds in advance (l:tecord, pp. 183-4).
About November, 1924, the building was completed at a final
cost of approximately $125,000 more than the original esti.mates, \Vhlch was advanced by the Weller Cons!truction Company (l{.ecord, p. 208); but despite the lltmost efforts of the
Stuart Court Corporation and the rental agents, the venture
\Vas unsuccessful (Record, pp. 185-6). No payments were
made to Straus & Company, the depositary under the $450,000
trust, against the $6,500 principal amount of bonds which
fell due March 3, 1926, and less than one-third of the amount
of interest due September 3, 1926, was paid (I-Iambur Exhibit
"B", Record, pp. 268-271). In the meantime, the bonds, or
a portion of them, had been sold by Straus & Company (Record, p. 244) and despite the fact that insufficient funds had
been deposited with it to meet the bonds and interest coupons falling due in 1926, it paid the holders for these bonds
and coupons (Record, p. 245 ), which were then deposited by
Straus & Company in its vaults \Vith other securties belonging
:to it (Record, pp. 226-231). Finally in January, 1927, this
suit was instituted by a bill filed in the La\v and Equity Court
of the City of Richmond by William R. Gillespie claiming tv
be the holder of all the bonds \Vhich became due March 3,
1926, and of a majority of the interest coupons which became
due September 3, 1926. The bill prayed for the appointment
·of a receiver, an injunction restraining the Stuart Court Realty Corporation or its officers from interfering with or disposing of its property, reference to a Commissioner to convene the creditors and take an account of the debts of the
Corporation and their priority, and sale of the mortgaged
property under the terms of the deed of trust, suhject to the
balance of the first mortgage bonds not then due and payable
(Plaintiff's original bill, Record, pp. 2-12).
The Stuart Court Realty Corporation answered, setting
up usury in the bonds, the invalidity of the deed of trust· by
reason of fraudulent and illegal provisions therein, fraud and
misrepresentation in the inducement of the contract, and de-
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nying the right of plaintiff Gillespie to mia.ntain this suit
(Record, pp. 92-97). The cause was thereupon referred to
a Commissioner to take an account of the debts and liens in
·accordance with the prayers of the bill (Record, p~ 98).
Henry S. Wallerstein, as holder of $30,000 of the notes secured by the deed of trust to Nelson and Pollard, filed an intervening petition alleging the invalidity of the trust to Klee
and the lack of right in the plaintiff, Gillespie to sue, and was
admitted as a party defendant (Record, pp. 99-104). Holders
of others of these notes also appeared before the Commissioner and presented their claims (Record, pp. 255-264).
After counsel for plaintiff had rested his case before the
Commissioner upon testimony by H. F. Hambur, the assistant Vice-President of Straus & Company above referred to,
that of his personal knowledge the plaintiff, Gillespie was
the o'vner of the bonds and coupons sued on (Record, pp. 136150), the Commissioner, over the objections both of the defendant and of Henry S. Wallerstein, required the defendant to put in its testimony without regard to requests by the
defendant and the intervening petitioner that the plaintiff
appear in person and submit to examination (Record, pp.~
154-160).
Upon the question whether the plaintiff should be required
to appear before the Commissioner being referred to the
Court by a special report (Record, p. 112) the court. ruled
that plaintiff was in the position of a party refusing to submit to examination, within the provisions of Section 6213 of
the Virginia Code, (Record, p. 115). Thereafter, all of the
defendants' testimony being already in, the plaintiff, Gillespie appeared. Under examinatio1) by defendant, plaintiff
testified that he was the treasurer of S. W. Straus & Company; that he had no personal interest in the bonds or coupons sued on, nor in the maintenance or outcome of the suit;
that the bonds and coupons in question had been bought by
Straus & Company and were held by it in its file; that tl1ey
had been handed over to him by some other official of Straus
& Company with the direction that he file suit on them; that
this 'vas done because Straus & Company ''for obvious business reasons'' did not care to be involved in a foreclosure
suit (Record, pp. 223-247). Motions that the Commissioner
dismiss the suit or refer the question of plaintiff's right to
maintain it to the Court were overruled (Record, pp. 247-8),
and tl1e Commissioner proceeded to .submit his final report
(R~cord, p. 116).
In his report the Commissioner found in favor of the
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plaintiff on every point sustaining the validity of the Klee
mortgage and the bonds secured thereby as a first lien on the
property of the Stuart Court Realty Corporation, as well as
the right of the plaintiff, Gillespie, to maintain the suit iir
his own name (Record, pp: 116-135).
Exceptions to the Commissioners report 'vere. filed both
by the defendant (Record, p. 311) and by the intervening petitioner, Wallerstein and Pollard & Bagby, Inc., (Record, p.
309). All exceptions 'vere .overruled and a. decree entered
confirming the report of the Commissioner in full, declaring
the indebtedness of the Stuart Court Realty Corporation to
the plaintiff, and appointing trustees to make sale of the
property to satisfy plaintiff's claim (Record, page 315). The
sale directed was to be made subject to the lien of the first
mortgage as to all of the bonds and coupons secured thereby
except those held by the plaintiff, Gillespie, despite the fact
t1Jat default had ·already been made in the payment of $14,000 principal and $14,413.75 interest on the remainder of the
bonds (Record, pp. 268-271'; 140 ; 230).
li,rom this decree petitioners pray that they be allowed an
appeal, and as gTounds therefor assign the follo"ring errors
committed by the Court below:
ASSIGN1\1:ENTS OF ERROR.

I.
The Court erred in holding that the complainant, William
R. Gillespie, had a legal right to institute and maintain this
snit.

II.
The Court en·ed in holding that under the provisions of
Section 5144 of the Virginia Code, the complainant had a
right to maintain this suit, because:
(a) TI1is Section does not apply to this suit, because this
suit does not purport to lle brought by the beneficial owner
either in the name of tbe holder of the legal title for the use
and })enefit of the beneficial owner, or by the beneficial owner
direct.
·
(b) Under this section, if applicable, S. W. Straus & Com-
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pany is the beneficial, equitable owner of the bonds sued on,
and must, therefore, be deemed the real plaintiff.
·

III.
The Court erred in holding that the complainant was entitled to maintain this suit as a "holder", under Section 5613
of the Virginia Code, for the reason that this suit is not a
suit on the bonds themselves, but is an action to foreclose a
mortgage securing the payment of said bonds; and also for the
reason that the complainant was not a holder within the provisions of Section 5752 of the Virginia Code.

IV.
The Court erred in failing to hold tha.t S. W. Straus &
Company were the real plaintiffs, thereby preventing the defendants from raising the question as to the right of S. W.
Straus & Company to maintain this suit, because of their being a foreig11 banking corporation doing business in the Stat~
of Virginia, ·without domestication and when disqualified to
domesticate in said State, and or to obtain a license to do
business therein.

v.
The Court erred in falling to find that the transfer of the
bonds from S. '\V. Straus & Company to Gillespie was a mere
shift to evade Straus & Company''s disqualification to sue
in this case.

VI.
The Court erred in failing to find that the making of the
bonds payable in the State of New York ·was a mere shift
to evade the usury laws of the State of Virginia.

VII.
The Court erred in failing to find that there was usury in
the loan secured by the first mortg·age.
t

VIII.
The Court erred in holding that the defense of usury was
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unavailable to the defendant, Stuart Court Realty Corporation, and the defendants) Pollard & Bagby, Inc., and Henry
S. Wallerstein.

IX.
The Cqnrt erred in holding that a junior mortgagee is not
entitled to attack a prior mortgage on the ground of usury
in a de.bt secured by said prior mortgage.

X.
The Court erred in holding that notice of a prior mortgage
bars a subsequent mortgagee from attacking said prior mortgage as invalid.

XI.
The Court erred in failing to consider the provisions of the
mortgage sued on in connection with the validity of said
mortgage.

XII..
The Court erred in failing to hold the mortgage sued on
to be fraudulent under Section 5184 of. the Virginia Code,
by reason of the following provisions o.f the said mortgage:
(a) The provisions authorizing the trustee to consent to
the renewal, replacement or substitution of any of the property conveyed by said mortgage.
(b) The provision subjecting the property conveyed to liability for debts incurred by the trustee in the administration
of his trust
(c) The provision authorizing the substitution of a trustee
'vithout the authorization of a court of this State.
·
(d) The provision subordinating the bonds of any bondholder who should institute suit to all other bonds secured
by said mortgage.
(e) Divers other provisions of the said mortgage inconsistent with the avowed purpose of the same and with the laws
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of the State of Virginia, and otherwise fraudulent as to creditors of the Stuart Court R-ealty Corporation.

XIII.
The Court erred in finding that the junior mortgages are
barred from any relief by unclean hands.
XIV.

The Court erred in holding that the junior mortgagees are
barred from the relief prayed ;for, because they have not offered to pay the amount advanced on the senior mortgage.
XV.

The Court erred in holding the notes secured by the deed
of .trust of ~larch 8, 1924, to Nelson and Pollard, Trustees,
to be subordinate in lien to the bonds and deed of trust of
March 3, 1924.

XVI.
rrhe Court erred in ordering the mortgaged property to be
sold subject to all the first mortgage bonds and interest
thereon other than the bonds and interest coupons held by
complainant, 'vhen the record clearly showed that default
had been made in obligations other than those of complainant.
QUESTIONS OF LAW R.AISED.
The questions raised by the a·bove assignments of error fall
readily into four main divisions, as follows:
1. ~IAY AN OFFICER OF A FOR.EIGN CORPORATION MAINTAIN A SffiT IN EQUITY IN HIS OWN
NAME FOR THE FORECLOSURE OF A DEED OF
TRUST SECURING BONDS BELONGING TO THE CORPORATION? (Assignments of Error Nos. 1, 2, 3, 4 and 5.)

2. MAY EITHER A MORTGAGOR CORPORATION OR
.mNIOR SFJCURITY HOLDERS OF THAT CORPORA·
TION COMPLAIN OF USUR-Y APPARENT ON THE
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FACE OF ~"RIOR SECURITIES OF THAT CORPORATION? (Ass1g1tments of Error Nos. 7, 8, 9 and 10.)
3. IS TI-IE DEED OF TRUST OF ~I.A.RCH 3, 1924,
FRAUDULENT AND VOID AS TO JUNIOR SECURITY
HOLDERS UNDER SECTION 5184 OF THE VIRGINIA
CODEH (A.ssignments of Error Nos. 11, 12, 13, !4 and 15.)
4. ARE THE PROVISIONS OF TI-IE DEED OF TRUST
OF ~IARCFI 3, 1924, ALLOWING A SALE OF THE ~fORT
GAGED PROPERTY AT THE INSTANCE OF ONE SECURITY HOLDER, AND SUBJECT TO ALL THE BiALANCE OF THE INDEBTEDNESS SECURED BY THE
SA:NIE ~IORTGAGE, VALID AND ENFORCEABLE IN
A COUR.rr OF EQUITY¥ (Assignment of Error No. 16.)

5. IS THE D·ECR.EE COMPLAINED OF INVALID BECAUSE OF CO~IPLAINANTS FAILURE TO ALLEGE
OR PROVE THAT TAXES HAVE BEEN PAID ON SAID
BONDS OR THAT SAID BONDS ARE NOW TAXABLE
AS REQUIRED BY SUB-SECTION 1 OF SECTION 11 OF
THE CODE OF TilE T1\.X BILL.
ARGU~IENT.

MAY AN OFFICER. OF A FOREIGN CORPORATION
1\IAINTAIN A SUIT IN EQUITY IN HIS OWN NAJYIE
FOR THE FORECLO·SURE OF A DEED OF TRUST SECURING BONDS BELONGING TO TI-lE COR.PORATION7
This question is one of first impression in this Court.
While this exact question does not appear ever to have been
passed on by the Courts of Virginia, it is submitted that the
eontrolling principles are to be found in a great number of
well considered cases, in which this Court l1as uniformly
held, that courts of equity deal with only the real party in
interest, and that n suit cannot be maintained except by the
real party in interest. Where this is not the case, the complainant's bill "rill be dismissed at his costs, as appears from
a number of decisions of this Court, viz :

Keyser vs. Renner, 87 Va. 249-quoting· from the opinion:
"This suit was instituted and the bill filed by Renner's administrator against the appellant, to enforce a. deed of trust
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given upon certain real estate in the bill mentioned, and to
collect the bonds secured by the said deed of trust.
"Upon the hearing i.t appeared that the plaintiff had lawfully assigned, under decree of the court before suit brought,
the bonds to one Wm. L. Clark, g·eneral receiver of the court,
and had no interest in the said bonds, as set forth in the
bill. * * *"
"The plaintiff having no right to bring the suit, and ·the
same appearing by his bill, the demurrer was rightly sustained. He never did have any but a :fiduciary interest in
the matter, and of tl1at he had been stripped by the assignment; and, as 've deal with only the real parties in equity1
he, having no interest, cannot be a party, and his baseless
claim cannot he bolstered by another suit engrafted on this
in the form of an amended bill, and he must gu out of court
with costs."
Ca1npbell vs. S"h-ip1na-n, 87 Va. 655, quoting from the opinion; which cites a number of authorities:

''It is a COllC-ession in the case that the appellant in this
case (the plaintiff in the. circuit court) has no interest whatever in any recovery which might be had in this case. The
notes sued on were executed by Shipman and endorsed by
Fletcher, a11d purchased by . Campbell,-Shipman and
Fletcher, being at that time partners in business, contractors on the public and other 'vorks of the District of Columbia. * * *
"But upon the ground that Campbell has no interest in this
suit, and that he is sole plaintiff and sole appellant, the a.ppellee, Shipman, moves the court to dismiss this appeal.
The said Fletcher is-not a party to this suit, either as plaintiff or defendant, but counsel appear here, as they did in the
Circuit Court, and claim to represent Campbell, for the bene.fit of Fletcher, who is the party alleged to be the real party
in interest. It is a. general rule in equity that every party
interested in any suit must be made a party to the suit. either
as plaintiff or defendant, and the real party in interest must
be the complainant; and it is immaterial that tl1e ·interests
of the defendants are in conflict 'vith each other, or that some
of their claims a.re identical with those of the plaintiff.
Equity deals witl1 the real parties in interest. Castle'lnan
vs. Berry, 86 ·va. 606; J(ella1Jt vs. Sayer, 30 W.Va. Rep. 198;
Field vs. llla,qhee, 5 Paige 540; ]tfason. vs. York River R. R.
Co., 52 l\iie. 82; ]'Jills vs. Hoag, 7 Paige Ch. 18; 2 Dan. Ch. Pr.
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1517, note; Johnson vs. Thomas, 11 Beaver 501; Solomon vs.
Solomon, 13 Simons 516. ''

Castl'eman vs. Berry, 86 Va. 604. This was a suit in equity
to have a deed of trust enforced. The following is a quotation ·from the opinion :
"Under the stated circumstances, can the deed be enforced
for the benefit of the real creditor, in \Vhose name. the suit
is brought, and the cest·ui que trust named in the deed is
made a defendant, who does not deny the truth of the· billY
In equity the real party in the interest may be the complainant, and all parties in interest must be before the court, either
as plaintiffs or defendants; and it is immaterial tha.t the interests of the defendants are in conflict with each other, or
that some of their claims arc identical with the claims of the
plaintiffs. Equity deals \Vith the real parties in interest.''

Penn & Others vs. Hearon., 94 Va. 773, quoting from the
opinion of the Court :
"The bill alleges that Hearon had parted with his interest
in the bond, having sold it to McNeil for value received, a.nd
had assigned it to him, as appears by the bond, with the assignment thereon, made an exhibit \vith the bill. The sole
question presented, therefore, is: Can an assignor of a chose
in action, secured by a vendor's lien reserved on real estate,
sue in equity to enforce. the lien, for the benefit of his assigneef
"An assignee of a vendor's lien is an assignee of a mere
chose in action, and the assignment carries no interest in the
land upon which the debt is secured. Gord.on, Assignee, vs.
Rixey, 76 V a. 694.
.
''The assignor of such a debt, therefore, has merely a
barren legal title, while the benefi~al interest is in his assignee, \Vho must be a party to the suit. Equity deals with
the real parties in interest and if they are not before the court
no proper decree ~an be made. Castleman vs. Berry, et als.,
86 Va. 604; Catnpbell vs. Shipman, 87 Va. 655; Grove vs. Judy,
24 W.Va. 294; J(ellan~ vs. Sawyer, 30 W.Va. 198; Field vs.
Ma,qhee, 5 Paige 539; and Rodgers vs. Traders Ins. Co., 6
Paige 583 and 398.
''In a. note to the case of Kane vs. Illann, decided by this
court ·and reported in 2 Va. Law R-egister 433, the learned
and lamented editor (Judge Burks) says that it has been de-

Stuart Court Realty Corp., etc. v.

,V.

R. Gillespie.

13

cided by many cases, and seems a well settled rule, that the
complainant must be the party owning the beneficial equitable interest, and that he cannot sue for his benefit in the
name of another who has a mere barren legal title."
The Supreme Court of West Virginia has likewise passed
upon this question, with the same result of the Supreme Court
of this State.

B,arr vs. Clayton, 24 ,V. Va. 256, quoting from the opinion:
"It is equally well ·settled in equity that the plaintiff cannot maintain his suit, unless he both avers and establishes
by proof where the averment is denied, that he has an in~
terest in the subject matter of the suit, or right to the thing
demanded, and a proper title to institute the suit. These
are essential to sustain his right to any relief.-Story's Eq.
Pl., Sec. 728; Mitf. Ed. Pl. by Jer~my, 231, 232. If such want
of title appears upon the face of the bill, it should be taken
advantage of by demurrer. If, ho,vever, the bill shows a title
apparently good, the defendant mO!JJ by plea or answer show
either that nothing was ever vested in hin~, or that the title
which he had has been transferred to another. Story's Eq.
Pl., Sees., 728, 269, 261.

-Raleigh County Cmtrt vs. Cottle, 81 W. Va. 469-holding
that a party having no substantial interest in a controversy
cannot in equity maintain a suit in his name for the benefit of
the party beneficially interested.
All of the leading text 'vriters on this subject agree with
the holding of this Court as above expressed.
Carlin's Edition of Hogg's Equity Procedure, a treatise
of the Virginia and West Virginia Laws, in Vol. 1, and Sec.
39, under the subject of ''Parties Plaintiff, their interests
and R.ight to Relief", has the following to say:
''In order to enable a party to maintain a suit in equity as
a plaintiff therein, he must ·not only have an interest in the.
subject matter, or event of the suit, but, as a general rule, he
must be the real party in interest, or beneficiary, and must be
entitled to the relief sought by the bill. A suit in equity cannot be brought in the name of a party 'vho has parted with
·his interest in the subject matter, though he may still hold
the legal title, for the use of another, as may sometimes. be
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done at law, without making the beneficiary a party. An assignee cannot carry on a suit in equity in the name o~
the assignor 'vithout making himself a party to the suit. Indeed the usual and better practice requires the suit to be
brought in tl1e name of the beneficiary, who holds the equitable and substantial title and right to the subject of litigation. So when a party is a mere nominal trustee for another
he has no such interest as will enable him to maintain a. suit
'vithout joining the cestui que t·ru.st as a plaintiff, 'vho is the
real party in interest, or making him a defendant to tlie suit;
unless he be a tn1stee in a deed of trust given to secure the
payment of a debt, w:l1en he may file a. bill in his own name, to
ascertain the true state of the indebtedness before advertising
to sell the property to pay off the indebtedness to secure which
the deed of trust was given. As equity regards substance
rather than form, and the real parties rather than those possessing mere nominal rights and interests, it follows as a matter of course that the party·holding the substantial in the subject of litigation may maintain a suit in equity though the legal title thereto may be in another. * ·*' * When it appears from the face of the hill that the plaintiff has no interest in the subject matter of the suit, the objection may
be by demurrer; b~d if it does not so appear the objection may
be 'raised by plea or at the hearing.''

Story's JiJquity .Jurisprudence, 14th Edition, Vol. 3, has the
to say on this subject:

followi~1g

"It is now very generally held that the action must be
prosecuted by the real party in interest, and as assignee has
such an interest as will entitle him to bring the action di:rectly
in his own name. The complaint ought to sho\\- bo\v he claims
to be the owner of the cause of action and thus entitled to
sue.''
Tiffany on Real Property, 2nd Edition, Vol. 3, at page 2696,
under the heading of ''Parties to Foreclosure Proceedings
of Mortgages'', says :
''One 'vho has assigned the mortgage debt absolutely cannot institnte a foreclosure suit, since he is no longer a. party
in interest, nor can one of 'vhom the mortgage alone is attempted to be assi6'1.1ed, without the debt."
But it was arg·ued, and so held by the Commissioner and
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apparently approved by the trial judge that the provisions of
the negotiable instruments law (Sees. 5752 and 5613 of the
Virginia Code) quoted in the Commissioner's report (Record, p. 121) permit the plaintiff to sue in the instant case.
It is submitted at the outset that the Commissioner was in
error in his interpretation of Section 5144 of the Code, 'vhich
is also s~t fort11 in his report (R.ecord, page 121). A careful
analysis of t.ha t section discloses that it is limited to apply
to one class of persons, to-wit:
V\7here one man has a legal title to a chose in action, and
the beneficial equitable interest thereto is in another.
In such a case where these two conditions exist, suit may
be maintained by the owner of the beneficial equitable title
either in the name of the holder of the legal title for his own
use and benefit, or in his own name.
It would seem clear, as pointed out by th~ Commissioner
· that Gillespie, in this case, had neither the legal title nor the
beneficial equitable interest in the chose in action sued on in
this case. In his report (Hecord, p. 120) he states:
. "The comp]ajnant frankly admits that he has no interest
in these securities, nor in any recovery which may be had
us a result of this proceeding, and that the animating reason
for the delivery·of the securities to him was the fact that S. W.
Straus & Company did not desire i.ts name to be unnecessarily
connected with a foreclosure suit of this character."
It would, therefore, seem tha.t the leg-al title was in S. W.
Straus & Company, and that the beneficial equitable interest
"ras likewise in them, and that Gillespie, as testified by him,
had no interest, legal or equitable, contemplated by Section
5144 of the Code, and, therefore, that section does not apply.
That being true, we are in entire accord with the language
of Professor Lile, quoted in the Commissioner's. Report (Reccord, p ... ) pointing out the long established rule that the real
party in interest must be party plaintiff in an equity suit had
heen abrogated. ~Ianifestly, Professor Lile must have meant
that Section 5144 had been abrogated only so far as the n~r
ro'v limits of Section 5144 provided for particular cases. We
helieve that a mere reading of the statute sho'vs that it~ is
limited, as above stated.
The question then presents itself, as 've see it, as to whether
the equity doctrine requiring that only the real party in jnterest can bring suit has been a.brog·ated as to a case of this
character by the provisions of the negotiable instruments la,v,
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as to suits by the holder, quoted in the Commissioner's report,
and being Sections 5752 and 5613 of the Virginia Code.
- It is interesting to note that in the case of Ly·nchburg Iron
'Company vs. 1 ayloe, 79 Va. 671, the Court held that where a
note sued on by the alleged assignee has been endorsed for
collection, it is necesary to make the alleged assignor a party.
We quote from that case as follows~
1

''The note sued on by the alleged assignee in this cause
not having been assigned to him by the alleged assignor, but
endorsed only for collection, it is necessary to make the said
alleged assignor a party to any proceeding·s having for their
object the disposition of the said note, and he not having
been made a party to the cause, we are constrained for that
cause to reverse the decree of the corporation court, and to
remand the cause .. ,.,
In a carefully prepared note in 27 Amer. & Eng. Ann.
Cases, page 477, the editor points out the majority rule holding that a person who has the legal title to a bill, note or
check, by an unrestricted endorsement, though under an
agreement to collect the same, and hold the proceeds for the
endorser, may sue in his own name, notwithstanding that he
has no beneficial interest in the proceeds.
However, this same editor, on page 478, points out three
jurisdictions holding the minorit·y rule, one of which is Virginia, where the editor refers to the case of Lynchburg I ron
Oon~pany vs. Tayloe, supra, stating''In Virginia it has been held that where a promissory
note is endorsed for collection it is necessary in a suit in
equity by the endorsee on the note to make the endorser a
party.''
It being manifest tha~ the sole purpose and effect of Sect.
5144 was merely to enable the equitable owner to sue in his
own name instead of in the name of· the legal title holder,
and not to enable the latter to sue alone, the rule above enunciated is not affected by this section. The sole question is,
therefore, whether the sections of the negotiable instruments
law above referred to change the holding this Court in the
case of Lynchb1trg Iro·n Company vs. Tayloe (Supra), and of
the general equity rule.
In the case of Swanby ·vs.. N.orthern State Bank, 137 N.

I

Stuart Court Realty Corp., etc. v. W. R. Gillespie.

17
I

W. ("\Vis.) 763, it was held that where notes payable to the
order of the payee 'vere not endorsed or transferred by writing or parol to anyone, the naked possession of the notes and
the mortgage securing them, by the bank, of which the. payee.
and mortgagee was cashier, did not prove ti tie in the bank.
I

In the case of National Exchange Bank, 195 U. S. 257,
the court held that a 'va.rarnt of attorney executed by the
maker of a note and authorizing, in the case of non-payment,
an attorney to appear, waive process, confess judgment, waive
error and right of appeal in favor of the holder of the note
must be construed strictly in favor of the maker, ~nd does
not, in the absence of express terms, authorize the confession
of judgment in favor of the original payee after it ceases to
be the owner of the note even though he may have the note
in his possession.
This holding was under the Ohio law, which, along with Virginia and Minnesota, constitute the states maintaining the
minority view, as above set forth.
New York has also adopted the same vie,v.
Thus, in Clark vs. Dada, 171 N. Y. Supp. 205,.decided in
1918, it appeared that the plaintiff sued on a note for which
he paid nothing under an arrangement with an attorney to
pay two-thirds to him, and retain the other one-third. The
negotiable instruments law was adopted in New York in 1897.
The Court held that the plaintiff c.ould not recover, saying
on page 209:
"This action is not brought by the real party in interest.
There was never any actual or bona fide assignment of the
note in suit to plaintiff. Powell, without consideration
turned the note over to plaintiff, and still is interested in the
action to at least two-thirds of the amount recovered; at least,
he 'vas a co-partner or co-adventurer 'vith plaintiff in the
enterprise of collecting the note, and surely 'vas interesh~d
in the event. •· • •
And again, on page 210 :
"It thus conclusively appears that plaintiff was a mere
dummy, and that the real party in interest was Powell. The
action should have been brought in his name, or at ~east he.
should have been made a party plaintiff with Clark, Code
Civ. Proc., Sec. 449. There was no express trust created by
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the arrangement between Powell and the plaintiff, and plaintiff cannot maintain the action. 'l'(Jiljlor vs. Surge.£, 14 Hun.
116; Bell vs. Tilden, 16 Hun. 346; Iselin 'vs. R·owlands, 30 Hun.
488; llfoppar vs. W-iltchick, 56 ~lise. Rep. 676; 107 N.Y. Supp.
594.
.
"Taylor vs. Burget, s·ztpra, 'vas a case 'vhere a promissory
note was transferred 'vithout consideration, and the trans-:feree, a stranger to the transferror, brought action in his own
name to collect the note. The Circuit Court held that he
could not maintain the action, and the complaint was dismissed. The General Term (First Department) unani-:
mously sustained the Circuit. Justice Brady, 'vriting says
(Taylor vs. Burget, 14 Hun. 116, at page 117):

"It is very apparent that the transfer was made for the
purpose of prosecuting the note, and that the plaintiff to
whom it was transferred received it for that purpose. He
failed to sho'v any legal title to the note, because of the manner in which it was transferred. He also failed to show any
equitable title, because there was no proof that he parted
with any consideration for it. On the contrary, the evidence
tends to show quite strongly that he paid nothing. Under
such circumstances the complaint was properly dismissed.''
It is interesting to note that section 5144 of the Code, and
Sect.ions 5752 and 5613 of the Code, all of 'vhich are above
referred to, were enacted at the same ses~ion of the General
Assembly, to-wit: The Session of 1897-8. It is, therefore,
submitted that the equity doctrine so long held in Virginia
requiring that only the real party in interest may maintain
an equity suit is still the law of this Court; that the statutes
passed in 1897-8 are to be read in the light of that general
common law doctrine; that Section 5144 modified the said
equity doctrine only to the extent that provision was made
as to choses in action for suit 'vhere the legal title to such
chose in action was in one person and the beneficial equitable interest in another. At that t.ime, the decision in the case
of Lynchb'ltr.fJ lro·n. Co1npany vs. Tayloe, s·ttpra, had extended
the equity doctrine to the case of a negotiable instrument
in which the plaintiff had possession of the instnrment for
collection only, as in the instant case.
It is, therefore, submitted that the sections of the negotiable instrument law, Nos. 5752 and 5613, apply to la'v suits,
have no reference to suits on the equity side of the Court,
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and that these sections, together with Section 5144, and the
case of Lynchbu.rg Iron Compa!J~Y vs. Tayloe (s~t,pra), can all
stand together. To hold other,vise is to extend the provisions
of "an unfortunate statute", as stated by Professor Lile,
"to abrogate a. sensible and long established rule".
In the case of Lynchbt~,rg Iron Co1npa~~y vs. Tayloe 1 apparently the note was endorsed for collection, but the instant
case is like the N e\v York case, supra, in that the plaintiff is,
as the New York Court says, a "mere dummy".
As stated in Joyce's Defense to Commercial Paper, Vol.
1, page 822, Section 605 :

''In most, if not all the states of the Union, there is a statutory provision requiring action to be broug·ht by the real
party in interest. In such jurisdictions it is a general rule
that an action must be brought by the real party in interest
in his own name. * * * ''
The complainant in basing his right to hring and prosecute
this proceeding, and relying upon Section 5613, can only do
so by establishing such facts as \Vill make it appear to the
satisfaction of the Court that he is the ''holder n of the securities, as that word is defined in the negotiable instruments
legislation.
We say that the facts do not establish tha.t he is such a
holder. In order to he a holder, Gillespie must be "the person in possession of a. bill or note which is payable to bearer.''
Section 5752, Code of Virginia.
The word "possessiqn'' becomes very important in construing the testimony in this case most. favorably to the complainant. Possession is all that Gillespie has ever even
claimed to ha.ve had in connection \Vith the securities, which
form tho basis of this suit. \Ve submit, however, that Gillespie has not now, and has never had such possession of the
securities as to bring him ·within the meaning of the section
cited above. It will be remembered that Gillespie is the Treasurer of the S. W. Straus & Company, and as such 1:vould, by
virtue of this office, have custody of securities of the company. It would, therefore, be very much like the cashier of
a bank who, by .virtue of. his position, \Vould place the bank's
securities in the bank's vault. This, of course, could not give
the cashier as an individual p~rsonal possession of the bank's
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securities, and 've say that the statute undoubtedly means a
possession as exclusive as personal possession.
The testimony on this point is to be found on page 225 of
the.Record, the complainant, W. R. Gillespie being the witness.
He stated that he did not pay anything for the securities
which are the basis of this suit; that they were passed by delivery to him from S. W. Straus ~ Company, and were so
passed that he could bring action against the Stuart Court
.Realty Corporation, and for that purpose only, and that if
anything was recovered in the proceedings that the money
would not come to him.
And again, on pag·e 227 of the Record, he stated that he
was holding these securities for S. W. Straus & Company, and
aside from the arrangement that his name was to be used in
bringing the suit, he had no interest in them whatever. He
stated that he was the Treasurer of S. W. Straus & Company,
and had occupied that position since 1921, a.nd that in his
experience S.. W. Straus & Company never brought suit in
their own name for the reason that they might not want to be
connected with a foreclosure suit, and that at the time that
the. bonds were turned over to him, he did not recall that there
was ·any evidence of the transaction.
Then, concerning the possession of the bonds, on page 231
of the Record, the following testrlmony of Gillespie appearr:
'' Q. In what manner are they now held f
..A. I have them in an envelope, the bonds and coupons,
and I have them put away in the office there. They are not
with the other $14,000.00 worth of bonds.
Q. In the office of S. W. Straus & Company~
A. Yes.
Q. It is in your private file, is itt
A. No, it is in the vault with other securities.
Q. Other securities belonging to S. W. Straus & Companyf
A. With other securities belonging to S. W. Straus & Co.,
yes.''
It, therefore, appears from evidence given by the complainant, himself, that the securities are now in the office of S. W.
·Straus & Company, and not in the private files of Gillespie,
but are in the vault with the other securities belonging to S.
W. Straus & Company. Therefore, Gillespie no more has
possession of these securities than he has of any other securities owned by the large ba~king firm of S. W. Straus & Company.
It is submitted that GHlespie was, at most, in custody of
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the note, and not in possession. This distinction is pointed
out in Emerson vs. State, 25 S. vV. (Tex.) 289. Objection
was made in the trial for the theft of a horse that it .should
have been shown that the person who had borro,ved the horse,
with the consent of the owner, had not consented to its taking. The Court overruled this, stating:
'' 'Possession' and 'custody' are not convertible terms,
under the Code; and if property, at the time it is taken, be
in the m~re temporary custody of a ward, servant or other
person, the indictment need not allege the possession to be in
such temporary custodian.''
MAY EITHER A :WIORTGAGOR CORPORATION OR
JUNIOR SECURITY HOLDERS OF THAT CORPORATION COMPLAIN OF USURY APPARENT ON THE
FACE OF PRIOR SECURITIES OF THAT CORPORATION?
The trust mortgage and the said bonds were executed in
Ne,v York City, and both the principal and interest are payable in there, and it expressly appears on the face of each
that interest is taken, agreed to be taken, and secured at a
greater sum than Six Dollars ($6.00) upon One Hundred Dollars ($100.00), for one year, or at that rate for a greater or
lesser sum (see Plaintiff's Exhibit ''A", Record, pp. 1388).
Petitioners, Henry S. Wallerstein and Pollard & Bagby,
Inc., contend that the taking or agreeing to take interest at
a rate in excess of six per cent renders void both the said
bonds and the said trust mortgage under the statute law of
the State of New York, as found in Section 370, General Business Law of the Consolidated Laws of New York, prescribing
the rate of interest on money as follows·:
"Sec. 370-RA 'rE OF INTERES.T-The rate of interest
upon the loan or forbearance of any money, goods or thing
in action, except as otherwise provided by la,v, shall be six
dollars upon one hundred dollars, for one year, and at that
rate for a gTeater or less sum, or for a longer or shorter
time."
The following section, Section 371, forbidding any greater
charge, is as follows:
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"Sec. 371-USUARY FORBIDDEN-No person or corporation shall, directly or indirectly take or receive in money,
goods or things in action, or in any other 'vay, any greater
sum or greater value, for the loan or forbearance or any
money, goods or things in action, than is above prescribed.''
Section 373 of the same law, providing that all bonds on
which a greater rate is agreed to be paid is void, is as follows:
"Sec. 3·73-USURIOUS CONTRACTS VOID-A.ll.bonds,
bills, notes, assurances, conveyances, all other contracts or
securities whatsoever, except bottomry and respondentia
bonds and contracts, and all deposits of goods or other things
whatsoever, whereupon or whereby there shall be reserved
or taken, or secured or agreed to be reserved or taken, any
greater sum, or greater value, for the loan of forbearance of
any money, goods or other things in action, than is above
prescribed, shall be void.
Whenever it shall satisfactorily appear by the admissions
of the defendant, or by proof that any bond, bill, note, assurance, pledge, conveyance, contract, security or any evidence
of debt, has been taken or received in violation of the foregoing provisions, the court shall declare the same to be void,
and enjoin any· prosecution thereon, and under the same to
·
be sun·endered and cancelled. ' '
Petitioner being the holder of notes secured by a second
deed of trust on the real estate in question, is entitled to interpose the defense of usury although the defendant corporation, Stuart Court Corporation, could not do so as a. defense
to an action against it. The corporation is prohibited from
interposing the defense of usury by Section 374, of the General Business La'v of New York, which statute has its source
in the la.,vs of Ne'v York of 1850, ch. 172, Sections 1 and 2.
In Jones on Mortgages, Vol. 1 (7th Edition), Section 644,
tbe following statement of the law will be found:
. "It has been sometimes held that the defense of usury is
so exclusively personal that it cannot be made by any one
but the mortgagor or his privies in blood, estate, or contract;
and that a subsequent incumbrancer or purchaser cannot set
it up, nor a surety avail himself of usury paid by his princi-
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pal. Nor can a junior mortgagee, in case of insolvency of
the debtor, plead usury against a prior incumbrf!_nce.
But the doctrine more generally adopted is that not only
the mortgagor, but any person who is seized of his estate and
vested with his rights unless he has assumed the payment
of the mortgage, may interpose this defense, although a
mere stranger cannot. Thus, a voluntary assignee of the
mortgagor for the payment of his debts may set up usury in
the mortgage. So may a. judgment or execution creditor of
the mortgagor, or a purchaser of the equity of redemption,
unless he has assumed the payment of the mortgage, or
bought subject to it, or a junior mortgagee.
A mortgagor's grantee of mortgaged premises is not precluded from setting up a plea. of usury against the mortgage
by a recital in his deed that it is ''subject to a certain mortgag·e indebtedness of two thousand dollars, and interest
thereon.''
Any one in legal privity with the mortgagor, unless he has
debarred himself of the right to dispute the mortgage, may
set up this defense; other,vise the property would be practically inalienable in the hands of the mortgagor, unless he
~hould be 'villing· to affirm the usurious mortgage by selling
the property subject to it."

The allowance of usurious interest to the bondholders out
of the proceeds of a foreclosure sale of .the real estate 'vould
work an uuwnrrantahle prejudice to the rights of Wallerstein
and Pollard & Bagby, Inc., second mortgage holders, because
the excessive interest ·would deplete the corpus of the estate
to be administered by the receiver, and would, therefore,
deprive the holders of the second mortgage of assets to which
they have a right to look for the payment of their debt, with
as much assurance, after payment of the first mortgage as
the holders of the first mortg"age 01;iginally enjoyed. In
New York, it has been held tha.t the holder of a. mechanic's
lien may avoid a preceding mortgage upon the ground of
usury. Weavet· Hdwe. Co. vs. Solp'Jnov'itzJ 163 N. Y. S. 121,
127.
In the case of Wlutual Life Insurance Co'lnpany of New
York vs. Bo,wen, et al., 47 Barh. 618, the question was raised
whether or not the holders of the fourth mortgage could show
that the third mortgage was void for usury, and the Court
said:
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"The usury was established. It was a bald case of usury.
The cases appear to show conclusively, that the holders of the
fourth mortgage could set up the usury.
If the Broadway Bank mortgage (the 3rd mortgage) was
affected or tainted with usury, it was and is void as to the
holders of the fourth mortgage, and as to them was not a lien
either at law or in equity, on the surplus moneys."
It is, therefore, the settled law of the State of New York
that second mortgage holders may interpose the defense of
usury in a foreclosure suit brought under the first mortgage
to avoid it. The question now under discussion, therefore,
resolves itself into the query: May the se~ond mortgage
holders in this case interpose the claim that the first deed of
trust, and the bonds thereby secured, are void because of
usury although the defendant corporation cannot do so1
It cannot be argued that usury does not exist under the
laws and decisions of New York, for in the case of Hungerford's Bank vs. Dodge, 30 Barb. 626, 627, endorsers of notes
for the accommodation of a railroad corporation, evidencing
a loan at a greater rate of interest than that allowd by law,
were allowed to set up usury as a defense when sued by the
note holder, despite the New York statute of 1850, entitled:
''An Act to prohibit corporations from interposing the defense of usuary in any action'', which act was the source from
which section 374, of the New York la'v above quoted was
drawn. The Court said:
"A mere stranger to the transaction cannot, ordinarily,
allege usury in respcet to it, but a party to a deed or contract,
as well as those standing ip legal privity with him, can, unless estopped or under disability of some kind, always show
it to be void when it is sought to be enforced against him,
* *' • the statute operates directly upon the person, and
only indirectly and incidentally upon .the. contract.''
It cannot be contended in the light of this decision by the
highest court in New York that the usury statutes are repealed so far as they relate to corporations. It is true that
corporations are specifically prohibited. from interposing the
defense of usury directly or indirectly. But this does not
mean, as the H'ltngerford decision (s·upra), clearly shows, that
there is a repeal of the usury statutes, but only that a statute prohibiting corporations from pleading usury act in pe·rsonam upon the corporation, and not upon the contract. The
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. usury is there, but the corporation may not take any· advantage of it. Clearly, in the light of _the authority previously
. quoted a second mortgage holder may interpose -the defense
of usury in a p·rior mortgage. And, therefore, we may. say
. for the assumed that it would not be denied in this case, that
t~1e second mortgage holders migh~ plead usury in the first
. mortgage__ were it not for the fact that the grantor in that
mortgage· is a corporation. It is admitted that the defend. ant corporation could not_ plead the usury nor could the
second mortgage holders interpose such a defense for on be. half of defendant corporation either. directly or indirectly.
.But this .is not the case with 'vhich 've are dealing, here a
. second mortgage holder claims th_e right to plead the usury in
the first. mortgage, ·which .the defendant -corp0ration is pro-hibited from pleading, not to advantage the corporation but
·to make impossible the obligation of his security by the enforcement of a contra~t _whic4 is pr.ohibted by the law-of the
place both where it was made, and :where it is to be wholly
·performed.
·
. To briefly. sum up this contention, Wallerstein- and PGllard
~ ~agby, Inc., being in privity ~th the grantor of the first
mprtgage i~ _entitled to inter·pose the defense of usury; the
fact. that the grantor is a. corppration does. not in. any way
a_ffec.t-t.he right of this _defenda~t t~ interpose. such a .defense
for his interest"; the laws of usury of Ne\v York .are not repealed by the section 374, of the New York statute above
quoted, but the defense is merely removed so far as it might
be interposed by a corporation; any disability of defendant
corporation cannot be extended to the second mortgage holders.
· - ·
QUESTION· NO. 3.

. Is the deed of
void as to junior
Virginia Code1
and 15.)
·

trust of lV[arch 3rd, 1924, fraudulent and
security· holders under Section 5184 of the
(Assignments of Error Nos. 11, 12, 13, 14
·
·

: THIS DEED OF TRUST IS VOID, because it contains reservations in favor of the· g-rantor or in favor of the trustee
~harged with· the· duty of executing the trust, which are sufficient to defeat the purposes of the trust.
. This Court has affirmed the above doctrine in a long line
of cases, among which may be cited the following:
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Consolidated Tram~way Co. vs. German·ia Bank, 121 Va.
331 ; 93 S. E. 572.
Gray vs. Atlantic Trust Co., 113 Va. 736; 26 S. E. 246.
Sau.nders vs. 1Vag,l}01'te1·, 82 Va. 316.
Wray vs. Davenport, 79 Va. 19.
IJtlcCorm-ick vs. .Atkinson, 78 Va. 8.
Perry vs. Shen-andoah Nat'l Bank, 27 Gratt. (68 Va.) 755.
.AddtinJJton vs. E.the~rid.Qe, 12 Gratt. (53 Va.} 436.
Sheppard vs. Turpin,~ Gratt. (44 Va.) 373.
La·ng 'vs. Lee, 3 Rand. ( 24 Va.) 410.
Catt vs. J(nabe Piano Co., 93 Va. 736.
Williatns vs. L.ord, 75 Va. 390.
Spence vs. Bagwell, 6 Gratt. 444.
Q~tarles vs. Ken·, 14 Gratt. 48.
Hu,qhes_. Bffinge1~ & Co. vs. Eplin.g, 9·3 Va. 424.

In almost all of the above cases, the· mortgage or deed of
trust under discussion contained clauses similar or analogous to some one or more of those in 'the instant mortgage,
w·hich will he hereinafter disl'ussed.
Section 2 of Article IV of the Mortgage (Rec., p. 42) gives
the trustee the right to complete the mortgaged building, in
case the grantor fails to do so. For this purpose he is empowered to make any and all necessary contracts for architects, contractors, construction work, labor, materials, supplies, and equipment in connection therewith, in the name of
the Company, and may sign the name of the Company as its
attorney-in-fact, irrevocably appointed for such purpose, to
any and all documents necessary for such purpose; or the
trustee may make such contracts in his own name and may
incur _such indebtedness in his own name. The Trustee may,
in any event, pay, at any time, any outstanding just bills, liability or indebtedness, so contracted or incurred by the Con;tpany, or by the trustee in the Company's behalf, and may
make up any deficit in connection with the construction and
erection of said building· and equipment thereof, and may pay
any just bills or indebtedness contracted by him in connection with any such contracts, or in connection with any liability incurred by him as aforesaid, regardless of 'vhether or
not any mechanics' or other c.laims have been filed or established in any of the foregoing instances, or the trustee may
advance directly to the Company any and all sums which he
may deem necessary, in his discretion, for the above purposes
or any of them. Any such sums so advanced by the trustee, in
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add#ion to the a'lno·unt of the bond issue provided for, shall
be deemed a charge on the premises, as provided in Article
VI of the IVIortgage.
Article VI ( Rec., p. 52) provides that all such sums shall
be deemed a .first lien and charge on said premises, prior and
paramount to the bonds secured, and are expressly declared
by such article to be so much additional indebtedness secured
by tl1e indenture and payable on demand in the same coin
and in the same manner as the bonded indebtedness secured.
Nowhere in the Mortgage is there any restriction as to the
amount of money the trustee may so spend, and nowhere in
the. instrument is there any accountability on the trustee's
part to anybody. In Article V, section 3 (Rec., p. 50) (in case
of fire), the trustee (upon the Company's failure) is authorized to repair, rebuild, restore, renew or replace. the
mortgaged premises and to have all insurance moneys due
applied to the payment of same, and to call upon the Company to pay the difference in costs. If the Company fails to
pay this difference, it then becomes a paramount lien over
and above the bonds outstanding, under the provisions of
Article VI and also under the provisions of the last paragraph of Section 4 of Article X (Rec., p. 70). No restriction
whatsoever is placed upon the trustees as to the amount of
money he may spend in such repairs, improvements and replacements, a11d he is not required to account to anybody for
the amount of money so expended or 'vhether or not it 'vas
properly expended.
Unde·r Article VIII of tJ1e mortgage (Rec., p. 55) in the
case of any default, as provided under Article VII, the trustee, without any action on the part of any bondholder, may
take possession of t11e mortgaged premises and manage a.nd
operate same, collect the rents, lease the same in such parcels, for such time and on such terms as he may see fit. He is
authorized to pay out of the revenues from such mortgaged
premises all expenses of management and operation, iusurnnce premiums, costs of such repairs, replacements, alterations and useful additions as may seem to him proper and
judicious, 11ll taxes, assessments, ·charges or liens upon said
mortgaged premises, together "rith reasonable attorney's
fees, and after retaining reasonable compensation for all
amounts collected, as trustee's fees for his services in that
behalf, and such further sums as may be sufficient to indemnify the trustee against any lia,bility, loss or damage on account of any matter or thing done in good faith in pursuance of the duties of trustee, he shall apply the residue to
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the extinguishment of the principal and interest, in acGordance with the provisions set forth in said- Article. There is
no restriction upon the length of time that the trustee may
operate and manage such mortgaged property, or the amount
he may spend in this regard, and if his operations resulted
in a loss, the deficit would be come a lien paramount to the
bonds, under the provisions of .Article VI., Section 1, and .Article X, Se~tion 4, aforesaid.
· ·A careful reading of the above sections will show that they
come clearly within the prohibitions laid down in the case of
Catt vs.-Knabe lYlfg. Co., -93 Va. 737, and the other cases above.
mentioned. In that case,- this Court said (p. 742):
· · "While a· trustee may; as we have s·een, ·be authorized "to
continue the business of the grantor, with the object of winding up the trust affairs and· bringing the trust p·roperty to
sell to the best advantage, and may, for that purpose, post:pone for a reasonable time the execution of the· trust; there
seems to be ·no doubt that· an authority in the trustee to· carry
on the business,- and ·subject the trust subject to the casualties
incident thereto· by which it may be lost or wasted or subjected to charges superior to .those of .th:e creditors secure.d,
would be V'oid as provisions ·adequate to the defeat of th~
object of the deed.''
In Sheppards vs. Tu,~rpin.; 44· Va.· (3 Gratt.) 373,-iii ·setting
aside a deed, many of the provisions of which are closely similar to those referred to above, Judge Daniel, in delivering
the opinion of the Court, made the followin·g comment (p
398):
.:
.
.
''It (the deed) empowers him to borrow from the trustees, and the trustees to advance llim, any sums they -in ·their
judgn:j.ent shall deem ·sufficient for the pros_ec.ution of h~s busi;ness;- authorizes the ·trustees to become his·. securities 'in all
contracts· for the hire of labor.ers,.he may make; and if at anY.
time after such loans or advancements are- ~ade, the trus;tees shall deem his conduct injudicious or unthrifty, they have.
full power to sell the whole of the trust property, if. n·eces~ary, to pay such loans and· ~dvancements, and -discharge.
those contracts for the lahourers, to whi~h they iJlay have l:>e:eonie sureties .. ~· All the creditors who· do not assent ·to the
terms of the deed, on or before the 1st day of April ensuing
its date, are to be postponed to those who do; and power is
given to a majority in number of those who do assent, to ex-
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tend the time of closing the deed to a period undefined, and
unlimited, except by their own discretion. *'
* •
What security had the creditors, assenting to the deed, that
Haley might not apply any sums of money advanced by the
trustees to the satisfaction of other creditors ~ Or even if
he should vest such sums in articles in the line of his profits,
and indeed the whole proceeds resulting from such investments, might not be devoted to purpose altogether foreign to
the indemnity or satisfaction of any of the loans provided
for in the deed, the property might, at the expiration of the
three years, have stood charged with sums sufficient to consume it, to the entire exclusion of all the creditors assenting
to the deed. Is not this power equivalent to a power of revocation¥"
'!!'

•

A further statement of the law on this subject is found in
Hu,ghes, Effinger & Cmnpany vs. Epling, 93 Va. 424, as follows (p. 425):

''A creditor, in securing himself, must be careful that the. ·
contract by which he is secured does. not contain provisions
which do not benefit him, but wl1ich benefit the debtor, and
were so intended, and are prejudicial to other creditors. It
does not allow the credito.r to make use of his own debt for
any other purpose than his own indemnity. When he goes
beyond this, and puts into the contract provisions 'vhich have
the effect of shielding his debtor, by allowing him to dispose
of the trust subject for his own purposes, and by which other
creditors are hindered and delayed in the collection of their
debts, the contract cannot be upheld. The power retained
"ras incompatible with the avo"red purpose of the grantor to
furnish indemnity to his creditor and indorser, and is fully
adequate to the defeat of the provisions of the deed of trust.''
In Gray vs. Atlantic Trust & Deposit Co., 113 Va. 736, the
earlier authorities are reviewed at length and the principles
enunciated, approved and reaffirmed. This case also reitt'erates the already well esta·blished proposition that to hold
a mortga.ge or deed of trust .fraudulent in law it is not necessary to impute actual or intended fraud to the grantor, or to
the trustee, or to any one concerned, but that the provisions
of the instrument itself may be of such character as to justify the inference of fraud.
·
From the entire current of the Virginia cases, it is unmis
takable that the decisive factor in determining the validit1
4
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of a deed of trust is whether or not it contains provisions
whereby its express purpose could be defeated. Most of the
cases cited deal with conveyances of personal property, containing reservations of possession or the po,ver of sale. Admittedly conveyances of realty arc in this respect different,
in that possession of· realty affords of itself no such opportunity for fraud as does possession of personality; but such
cases as Catt ·vs. Knabe, supra, and Gennania Ba11~k vs. Consolidated Tramway, supra, are conclusive proof that the principles are the same and the difference only in the extent of
the reservations necessary to create the possibility of fraud.
Considering the provisions ~f the deed of trust here involved in the light of these principles, it is manifest that they
are ample to defeat the avo,ved purpose of the trust: i. e., the
securing of the holders of the negotiable bonds therein provided for. At the very outset, even ·before the completion
of the structure to be erected on the premises conveyed, is
found the po·wer of the trustee to step in and take entire
charge of construction. In this, he is subject to no restrictions
whatsoever, and is saved from any liability by having all
advances made by him constitute a charge on the mortgaged
premises-prior to the rien of the bonds issued. As a concret.P.
example of the possibilities inherent in this provision, sup.
pose it is planned to issue $350,000 of bonds, and to spend
$500,000 on building. The trustee takes over the construe·
tion and runs the cost of the building to $600,000, advancing·
$100,000 himself. Then the $350,000 of bonds, instead of being secured by a first mortgage on a. $500,000 property, become
in fact a second lien on a $600,000 property, subject to a prior
lien of $100,000. In an extreme case, the entire difference
between the amount of bonds and the cost of construction
might be advanced by the trustee, leaving the so-called first
mortgage bonds utterly without any margin of security.
Again, at any time during the life of the tn1st, upon the
first default by the Stuart Court R.ealty Corporation, the
trustee may take over the entire operation of the property,
without restriction or limitation as to the time during which
he may continue such operation, or as to the amount of indebtedness he may incur. No accounting is required, a.nd the
only check provided is the power contained in Section VII,
of Article IX (Rec., p. 65), whereby the holders of 51 per
cent in amount of the bonds outstanding may force a. foreclosure. The trustee is nowhere required to keep the bondholders a.dvised as to his operations, and the only method by
which the bondholders can become cognizant of the trustee's
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operations is by personal solicitation or by court action. The
theoretical check provided is counter-balanced by the practical considera~on that there is no modus operandi provided
by which "the bondholders are furnished with sufficient information in order to ena.ble them to act intelligently. In this
case also the debts incurred by the trustee constitute a lien
on the premises prior to that of the bonds ostensibly secured .
.Aside from the potential injury to the holders of the bonds
issued under the first mortgage, it. is manifest that the rights
of any other creditors, whether secured or unsecured, are
made even more uncertain by the absolute power of the trustee to indefinitely increase the amount of indebtedness secured by the first trust, and so to determine at his pleasure
the extent of the security and amount of property answerable for the claim of subordinate creditors.
It may be urged that the trustee, under the terms of the
bond mortgage, is the legal representative of the bondholders, and that the powers conferred upon him are designed to
further their interests. Besides being immaterial insofar as
the rights of other creditors are concerned, this theory is allswered by the fact tha.t, a·s sho'vn by the record, the Trustee
is an employee of S. W. Straus &Co., the house through which
the first mortgage bonds were handled, and tl1at this was required hy S. W. Straus & Company as a prerequisite to the
· making of the loan (Rec., p. 277). Obviously, his interests
liP. primarily with his employer, even admitting that his trusteeship is individual and independent, and not one of the dutie~ of his employment. And it must be equally obvious that
the interests of a large bond house are not always identical
with those of the holders of bonds \Vhich it has sold. When
the property in \vhich the proceeds of the bonds have been
invested bec.omes obviously incapable of supporting the secnrHiP~ whi0l1 ·1utvP hePn i~sn~rl nga.in_!::t it, the interests of
the bondholders, and equally those of junior security holders
and unsecured creditors, may, and in most cases do, require
a foreclosure at the earliest convenient moment; but such
procedure may be most undesirable and unwelcome from the
standpoint of the bond house. Its main asset is public confidence in the soundness and security of its offerings; foreclosure too often indicate unsound investment, and so. public confidence is shaken, and the reputation and business of the house
suffer. U ncler these c.ircumstances it is but natural to grasp
at straws and to find hope where calm and unbiased judgment
would see none, and so put off the evil day· until it can be put
off no longer, without great regard to. the interests of others
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\Vhich may also be at stake. With a trustee who is primarily
an agent of and -identified with the bond house, the. interests
of the house must inevitably be out of all proportion to the
other interests which it is h1s dttty to safeguard. flence the
desire of the bond house to have its agents as trustees.; hence
the fact that Walter ::::;. Klee, an employee of S. vV. Straus &
Company, is made trustee under the ~ortgage in this case,
although a resident of New York, and beyond the jurisdiction
of the Uourts of the State wherein the mortgaged property is
situated; hence the further provisions (found in Se.ction 1 of
Article XII) (Rec., p. 76), naming other non-residents of Virginia (also presumaoly employees of S. W. Straus & Co.) as
alternative trustees, and the provisions (Section 3, Article
XII) (Hec., p. 77), conferring jurisdiction on the courts of
New York to substitute other trustees in a deed of trust on
property in the State of Virginia.
While this court has not held that a non-resident individual
is ineligible to act as tn1stee under a mortgage securing a
loan on property solely in Virginia, and which mortgage is
recorded in Virginia, still, it is submitted, it should be reluctant to uphold a mortgage of the character here discussed,
where the trustee cannot be compelled, because of non-residence, to account for the proceeds of the sale under foreclosure, as a local fiduciary could, or cannot be easily reached by
the process of the courts of this Srta.te, in the event of any suit
for the protection of the bondholders,. interests. It should be
further borne in mind that, as is shown by the record, Straus
& Company-the real plaintiff in this ease, and the house underwriting the bonds-is a foreign banking corporation, incapable of being licensed to do business in the State of Virginia. The trend of the law in Virginia on this subject is
clearly sho,vn by the provisions of Sections 6298 and 5400a
of the Virginia Code, providing as follo,vs:
_"Sec. 6298. When a trustee in a will, deed, or dther writing dies or removes beyond the limits of the State, or declines to accept the trust, or when, having accepted, he resigns the same, as he may be allowed to do, the circuit court of
the county, or the circuit, corporation or other court of the
city in which such will was admitted to probate, or the judge
thereof in vacation may, on motion of any party interested,
and upon satisfactory evidence of such deal, removal, declination, or resignation, appoint a trustee or trustees in
place of the trustee named in such deed.
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"Sec. 5400a. No person not a resident of this State nor
any corporation not authorized to do business in this State
shall be appoinlted or allowed to qualify as personal representative of any decent, if at the time of his death such decedent was a resident of this State, or appointed as guardian
of an infant or committee of any person 'non compos mentis,
if at the -time of the application for such appointment the infant or person non co·mpos 'mentis be a resident of this State,
unless there be also appointed to serve with the non-resident
personal representative, guardian or committee, a person
resident in this State or c-orporation authorized to do business in this Sta.te; provided, however, that when the non-resident guardian or committee is the parent of 1the infant or
person non co1npos 1nentis, the resident guardian appointed
under this act shall have no control over the person of the
'vard. Nothing in this act shall be construed to impair the
validity of any appointment or qualification antedating the
taking effect of this act, nor to affect in any way the provisions of chapter two hundred and eighteen of the Code of
of Virginia, which chapter relates to the transfer of property in this State belonging to decedents.''
The Court's attention should here be called to the provisions of Section 7 of Article IX of the trust mortgage, which
provides that the holder of a. majority in amount of the principal of such portion of bonds falling due at any respective
maturity andjor the holder of a majority in amount of such
interest coupons falling due upon any interest date as shall
remain unpaid for a period of thirty days' after the due
date the;reof, may, therefore, upon ten days' written notice
to the said Stuart Court Realty Corportation, institute such
action at law or proceeding in equity for foreclosure or otherwise as to such holder shall seem fit and proper, with the
same rights and powers and to the same extent as the trustee; subject, however, to the condition tha.t said holder first
obtain the written consent of the trustee to so proceed, and
subject to the further condition that the lien of the bonds
and/or coupons held by the person instituting such action or
proceeding (or subsequently joining therein) and the lien and
security of the said trust mortgage as to said bonds and,/or
coupons should ipso fa<;to, by the institution of such action
or proceeding, or joining therein, be rendered j1unior, inferior,
s-ubject and s·ubordinate to the lien of all other bonds and
coupons then outstanding, secured by the said trust mort-
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gage other than the boii'ds and coupons then outstanding
which might have been theretofore subordinated.
· These provisions (construed in the light of the fact that
S. W. Straus & Company are the underwriters, and !{lee, the
trustee, their employee) can only mean one thing, and that
is that the clear purpose of the insertion of this provision
was to hinder and delay the bondholders in the enforcement
of their claim. Its practical object was to prevent the bondholders from taking any action except such as might be approved by Straus & Company. Under this provision a bondholder, no matter ho\v just his claim or how righteous his
action, is penalized by a resort to the Courts for the enforcement of his legal right, even after he has wrung from a reluctant trustee a consent to sue.
QUESTION NO. 4.
Are the provisions of the deed of trust of March 3rd, 1924,
allowing a sale of the mortgaged property a~t the instance of
one security holder, and subject to all the balance of the indebtedness secured by the same mortgage, valid and enforceable in a Court of equity¥
ASSIGNl\iENT OF ER.ROR NO. 16.
On this question, petitioners merely desire to direct the
attention of the Court to the extraordinary provisions of the
mortgage as to tl1e powers of the trustee and the bondholder~:;
in case of default. ~Phe provisions, as to default, are found
in Article VII (beginning on p. 53 of the Record); Article
VIII ( Rec., p. 55) confers power on the trustee in case of
default to enter upon and operate the mortgaged premises;
while Article IX (R.ec., p. 57) regulates the several kinds of
foreclosure nnd sale provided for.
Except for the rig·ht of the holders of 51% of the bonds,
npon giving security, to require a sale by the trustee (who,
it should be recalled, is required by section 10 of the Loan
Agreement to be an officer of S. W. Straus & Go.) has absolute
discretion as to \Vhether he shall operate the property him.self, declare the bonds due and sell the property, or do no tiling. And finally, in Section 7 (A) of Article IX (Rec., p. 66)
is found the peculiar provision under which Straus and Company in this suit is attempting, at little, if any, cost to itself,
to foreclose all rights of the Stuart Court Realty Corporation,

Stuart Court Realty

Corp~,

etc. v. W. R. Gillespie.

35

Aqueeze out the holders, of the second trust notes (representing- the purchase money for the very land on which the
Stuart Court Apartments are built), and take over in toto the
entire control of the property, without the bona fide holders of
the remaining first mortgage bonds even being aware that
.foreclosure of their security has been necessary. The sale
provided for is tv be made subject to the very mortgage under which foreclosure is had, as to all the bonds secured by it
other than those sued on. And in this particular case, where
$14,000.00 more of principal, and a larger amount of interest
coupons are in default, in addition to the bonds sue~ '"ln, the
sale is required to be made subject to a mortgage on which
default to the extent of many thousands of dollars will be in
existence at the very moment of purchase. If, under such
circumstances, a purchaser can be found who is 'villing to bid
the amount of plaintiff's claim, S. vV. Straus & Company has
lost nothing·, and can proce~d at its leisure to freeze out this
purchaser in the same way, unless he a.t onoo makes up all
past default.
QUESTION 5-ARGUMENT.
From the pleadings and evidence it appears that the decree
is invalid under tl1e express terms of sub-section 1, of section
11, of the Tax Bill, because some of the allegations required
t.herein were eitl1er alleged or proved.
SU~IMARY.

The considerations above advance(l, petitioners submit,
clearly establish the follo,ving propositions:
1.-That the complainant, William R. Gillespie, has no
right to maintain this suit in his own name.
2.-That the bonds issued under the deed of trust of March
3rd, 1924, are tainted with usuary, and that the complainant
is not entitled to recover on them.
3.-That the deed of trust of lYiarch 3rd, 1924, is fraudulent and void as to the beneficiaries under the deed of trust
of J\farch Stl1, 1924.
4.-That the terms of sale prescribed by the decree of the
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Court belo'v are unjust, prejudicial to the creditors of the
Stuart Court Realty Corporation, and unconscionable.
5.-That the decree is invalid under sub-section 1, of section 11, of the Tax Bill.
CONCLUSION.
"\Vherefore, in consideration of the premises, your petitioners pray that they be granted an appeal and supersedeas
to the·aforesaid decree of the Court of Law and Equity of
the City of Richmond; that the said decree be reviewed, reversed and set aside; that this proceeding be dismissed; and
that such other and further relief may be granted. as to this
Court may seem meet.
STUART COURT REALTY CORPORATION,
By LEO P. HARLOW,
SHEWMAKE and GARY,
Attorneys.
HENRY S. WALLERSTEIN,
By WALLERSTEIN, GOODE & EVANS,
Attorneys.
POLLARD & BAGBY, INC.,
By WALLERSTEIN, GOODE & EVANS,
Attorneys.
The undersigned attorneys, qualified to practice, and practicing in the Supreme Court of Appeals of Virginia, do hereby
certify that in our opinion the decree of the Court of Law and
Equity of the City of Richmond, entered in this cause on the
30th day of June, 1927, should be reviewed by the Supreme
Court of Appeals of Virginia.
Given under our hands this 12th day of August, 1927.
J. VAUGHAN GARY, ,
MORTON L. WALLERSTEIN,
VIRGIL R. GOODE,
.Appeal allo,V'ed and supersedeas awarded. Bond $5,000.00.
JESSE F. WEST.
Aug. 12, 1927.
Reo~d Aug. 13, 1927..
II. S. J.
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VIRGINIA!
Pleas before the Honorable Beverley T. Crump,
Judge of the Law and Equity Court of the City of Ric-hmond, held for the said City at the Courtroom thereof, in
the City I-Iall, on the 30th day of June, _1927 .
. Be it remembered that heretofore, to-,vit: At the Rules
held in the Clerk's office of the said Law'" and Equity Court of
the City of R.ichinond, on the first l\1onday iii January, 1927 :
Came \Villiam R.. G.illespie, Complainant, and filed .his Bill
and Exl1ibits therewith ag·ainst Stuart Court Realty Corporation, which Bill and Exhibits ai·e in the words and figures
following, to-wit:
page 2 ~ Virginia,
Ii1 the Law ai1d Equity Court of the City of
Richmoild.
1Villiam R. Gillespie,

Coinplainaiit~

v.
Stuai·t. Court llealty Corporatioi1, Defendant:
Bill in Equity.
To the I-Ionorable Be\"erly T. Crump, Judge of said Court:
· Your ·complainant, \Villiain R. Gillespie, of Bronxville,
N e'v Yoi·k, .on his own behalf and for the equal and proportionate benefit of all such holders of the hereinafter described
matured and unpaid interest coupons as shall joii1 in this
suit, respectfully shows unto youi· I-Ionor the follo,virig facts:
·l. Tliat on and prior to ,1farch 8, 1924, Stuart Court Realty Corporation was, and still is, a corporation duly organized and existing under the laws of the State of Virginia,
'vith its principal office in the City of ..Alexandria., Virginia,
and duly authorized to own, construct, maintain and operate
the property and premises hereinafter mentioned and described, and to make, execute and deliver· the Trust :M~ortgage
hereinafter ~et forth, and to make and deliver and issue· the
bonds hereinafter referred to; that on or about ~1arch 8,
1924, pur·sum1t to -resolutions .duly passed by its board of dii·ectors and· stockholders at meetings duly called and held,
and in the due exercise of its corporate powers, all requisite
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corporate action having first been had, and being indebte.d
in the principal snm of Four Hundred and Fifty Thousand.
Dollars ($450,000.00), the said Stuart Court Realty Corporation did make, execute, and deliver its temporary bond, bearing date 1\[arch 3, 1924, for the principal sum of Four Hundred and Fifty Thousand Dollars ( $450,000.00), under the ·
terms of 'vhich the said Stuart Court R.e~lty Corporation
promised to pay to hearer, or to the registered holder thereof,
in case of registration, Four flundred and Fifty Thousand
Dollars ( $450,000.00) upon the dates and in the amounts as
follo,vs:
page 3}

~larch

March
!·larch
March
l\1arch
lVIarch
~larch

l\farch
l\1arch
lVIarch
l\Iarch

3, 1926,
3, 1927,
3, 1928,
3, 1929,
3, 1930,
3 1931,
3, 1932,
3, 1933,
3, 1934,
3, 1935,
3, 1936,

$ 6,500.00
14,000.00
15,000.00
16,000.00
17,000.00
18,000.00
19,000.00
20,000.00
21,500.00
23,000.00
280,000.00

in gold coin of the United States of America of not less than
the then standard of ·weight and fineness, all at the office of
S. vV. Straus ~ Company, Incorporated, in the City of New
York, together with interest thereon at the rate of six and a
half per cent (61f2%) per annum, payable in like gold coin on
September 3, 1925, and thereafter semi-annually on the 3rd
days of March and September in each year until maturity,
and 'vith interest on interest from the dnte of default in the
payment thereof at the rate of six and a l1alf per cent (61!~%)
per annum; and that the said temporary bond was duly authenticated hy the Trustee as prescribed in the Trost ~fort
gage hereinafter ref erred to.
2. That on or about March 8, 1924, pursuant to resolutions
duly passed hy its board of directors nnd stockholders as
aforesaid, the said Stuart Court Realty Corporation, in order
to secure the payment of the principal and interest of said
temporary bond and of the permanent bonds tl1ereafter to be
issued, duly made, executed, acknowledged and delivered to
Walter S. Klee, as Trustee, its Trust :Mortgage dated March
3, 1924, a true copy of 'vliich said Trust lVIortgage is filed
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here'"ith marked "Exhibit A'', to which your complainant,
for greater certainty, prays leave to refer, and 'vhich your
compl~inan t prays may be taken in all respects as a part of
this bill of complaint, to the same extent, as though the same
were fully and specifically set forth in the body of this bill,
and in and by 'vhich Trust Mortgage and the delivery thereof
as aforesaid the said Stuart Court Realty Corporation did
give, grant, b~rgain, sell, assig11, alien, remise, release, mortgage, convey, pledg·e, 'varrant, confirm and set over unto the
said \Valter S. Klee, as Trustee, and to his heirs, successors or
successors in trust and assigns forever, all those certain lots,
pieces, and parcels of land situate, lying and being in the
. City of Richmond, in the State of Virginia, depage 4 ~ scribed as follows:
"First: All that piece or parcel of laud, lying and being in
said City, and desig11ated as Lots Nos. 217, 218, 219, 220 and
221 in the Plan of vVm. C. Allen Addition, as shown on a
plat made by T. Crawford R·edd & Bro., dated September
lOth, 1901, and of record in the Clerk's office of the Chancery
Court of the City of Richmond in Plat Book 2, page 168, said
Lot No. 217 fronting forty-six and seventy one-hundredths
feet (46.70'), and said Lots Nos. 218, 219, 220 and 221 fronting forty-six and seYenty-one one hundredths feet (46.71')
each, along the arc of a quadrant fronting on the northwest
intersection of Lombardy Street and Nionument Avenue, each
of said lots having a depth of one hundred and twenty-five
(125') and being bounded by converging lines w·hich center
upon a quadrant court in the rear of said lots, upon which
Lot No. 217 fronts seven and forty-one OJJ_e hundredths feet
(7.41') and Lots Nos. 218, 219, 220 and 221 front seven and
forty-bvo one hundredths feet (7.42') each, the north line of
said Lot No. 217 being the south line of a public alley twenty
feet (20') wide, which alley extends from::Lo~bardy Street to
Allen Avenue betw·een Monument Avenue and Grace Street,
and the w·estern line of said Lot No. 221 being the east line
of Lot No. 222 in t}1e said plan of vVm. C. .Allen Addition, as
show·n by the plan aforesaid.
"Second: All that certain piece ol' parcel of land, lying
and being in said City, in the block bounded by ~1:onument
Avenue, Allen Avenue, Grace Street and Lombardy Street,
said property comprising a quadrant court in the rear of the
aforementioned Lots Nos. 217, 218, 219, 220 and 221 in the
Plan of vYm. C. Allen Addition, as sho'vn on plat made by

0

40

Supreme Court

of

.Appeal of Virginia.

T. Crawford Redel & Bro., dated September 10, 1901, and o'f
record in the Clerk's office of the Chancery Court of the City
of Richmond in Plat Book 2, page 168, and bounded as follows: Commencing at a point on the south line of an alley
twenty feet (:20') wide, which alley extends from Lombardy
Street to Allen Avenue between ~Ionument Avenue and Grace
Street, distant one hundred and twenty-five feet (125') west
of the intersection of the said south line of said alley with the
west line of Lombardy Street, and from said point of begin~
ning running southwestwardly along the rear line of the aforesaid Lots Nos. :217, :218, 219, 220 and :221 on an arc a distance
of thirty-seven and nine one hundredths feet (37.09'), ·more
or les.s, to the cast line of Lot No. 222 on said plan, ·thence
noitbwardly along and coniueiding with the east line of said
Lot No. :222 twenty-five feet (25') to the point of intersection of tlie east line of said Lot No. 222 with the south line
of said twenty foot (:20') alley, thence eashvardly along and
.Coinciding with the south line of said twenty foot (20') alley;
a distance of twenty-five feet (25') more or less, to the point
of beginning;''
together 'vith any and all builcli~Igs, improveri:wnts an:d ap~
purtenances then standii1g, or at any time thereafter con~
structed or placed upon said laud or any part thereof, includii1g all partitions; screens, aw1iings, wiudo'\r shades, dyIiamos, motors, engines, boilers, furnaces, elevators, vacuum
cleaning systems, call systeins, fire prevention and extinguishing apparatus, refrigerating, heating, plumbing;
page 5 ~ ventilating, gas and electric light fixhu:.es, and also
curtain fixtures, ice .boxes and ranges and machinery, appliances, plants, apparatus and fittings and fixtures of e-very kind in any building then or thereafter standing on said premises, or any part thereof, incident to the general use and occupancy of said building as an apartment
building and tho reversion or reversions, remainder or remainders, in and. to said premises, and each and every part
thereof; and- together with all tho rents, issues and profits
thereof which were thereby specifically assigned with .the same
force and e·ffect as. if each and all of the persons who were
then 01' might thereafter become tenants of said building
were then know11 and therein expressly named, and together
with all the singular the tenements, hereditaments, rights of
'vay, easements, appendages and appurtenances to said es~
tate and. property lwlonging or in any wise appertaining and
all rigl1t, title, and i1iterest of the company of, ii1 and to
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any streets, ways, alleys, strips or gores of land adjoining
said premises or any part thereof, and all the estate, right,
title, interest, claim or demand whatsoever of the company,
either in law or in equity, in possession or expectancy of,
in and to the above-described lands, estate and property (all
of which estate, property, interest and rights thereby conveyed, transferred, assigned, mortgages, or pledged, or intended so to be, are hereinafter in this bill of complaint referred to as the "mortgaged property"); to have and to holcl
all of the above described mortgaged property unto the said
Walter S. I(lee, Trustee, his heirs, successors and assigns forever; but in trust, nevertheless, for the ·equal and proportionate benefit of all present and future holders of the bonds and
coupons issued and to be issued under and s·ec.ured by the said
rrrust Mortgage, all as is m.ore speeifiel;llly set forth in the said
~ernst l\1:ortgage herewith filed as "Exhibit A".
3. That the said Trust 1\{ortgage 'vas duly authorized, made,
executed, and delivered in all respects in conformity with law,
and was, on March 11, 1924, duly recorded in the Clerk's office of the Chancery Court of the City of R-ichmond, Virgini-a,
in Deed Book 301-C, page 73, and that the said Walter S.
1\]ee, duly accepted the trust created in and by said Trust
~Iortgage so recorded as aforesaid, as appears by his execution of the said Trust Mortgage, and your complainant respectfully refers your Honor to the said Trust Mortg·age,
herewith filed as "Exhibit A", for a full and true statement
of the terms, provisions and conditions of said Trust
page 6 ~ l\Iortgage and of the bonds issued thereunder.
4. That in and liy the said Trust Mortgage the said Stuart
Court R.ealty Corporation covenanted that as soon as the permanent bonds should be ready said permanent bonds should
be executed by the officers of the said Stuart Court Realty
Corporation and delivered to the Trustee; and in pursuance
thereof said permanent bonds were thereafter cxeeuted and
delivered and duly authenticated by the said Walter S. Klee,
as Trustee, and said temporary bond 'vas exchanged for said
permanent bonds, and, thereupon, the said temporary bond
was cancelled by the said Trustee and delivered to the said
Stuart Court Realty Corporation for destruction; that there
are Seven IIundred and Thirty-nine (739) of said permanent bonds, numbered consecutively from 1 to 739, both jnclusive, of like form, tenor, and effect, exeepting as to denomination, number and time of maturity thereof, and amounting
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iu the aggregate to }.,our llundred and Fifty Thousand Dollars ($450,000.00); that the number, denomination, amount
of principal, bond numbers, and dates of maturity of said
permanent bonds are as set forth in the said copy of the Trust
:Niortgage hereto attached marked ''Exhibit A", and that the
form and te~1or of all of said bonds and of the coupons thereto
attached representing the several installments of interest to
accrue thereon (subject to the necessary Yariations as to number, denomination and maturity), together \vith the 'rrustee's
certificate of identification and the form of endorsement for
reb~stra tion, are likewise, as set forth in said copy of said
Trust 1\{ortgage, hereto attached as ''Exhibit A''; that after
the execution, delivery and due authentication of the aforesaid permanent bonds the same were sold, pledged, transferred, assigned and delivered, and from time to time re-sold,
re-pledged, re-transferred, re-assigned and re-delivered to
divers and sundry persons to your complainant unknown,
which persons thereupon became bona fide holders for value
thereof, and that said bonds and all of the coupons thereunto
appertaining maturing on and after ::March 3, 1927, as well
as Seven Hundred and '1\vo Dollars and Twenty-five Cents
($702,25) of the matured and unpaid interest coupons which
became due and payable on September 3, 19 26, are now· outstanding in the hands of divers persons to your complainant
unknown, who hold the same as bona fide purchasers for value.
1

page 7 ~

5. That in and by the said Trust lVIortgage the
said Stuart Court Realt.y Corporation agreed to
deposit with S. ""\V-r. Straus and Company, Incorporated, or
such other depositary as the 'rrustee might select, on or hefore when due, the semi-annual interest due and payable on
· September 3, 1924, and 1\1arch 3, 1925, respectively, and, beginning on 1\'Iarch 3, 1925, and on the 3rd day of each and
every month thereafter during the life time of the indebtedness, regardless of the time of presentation of any of the
bonds or coupons, the said Stuart Court Realty Corporation
np;recd to deposit with the said depositary, in equal monthly
installments, a sum of money equal to one-twelfth (1/12) of
the total interest charges accruing within each ensuing mortgage year, respectively; that the said Stuart Court Realty
Corporation further agreed to deposit with the said depositary, regardless of the time of presentation or surrender of
any of said bonds and coupons, on September 3, 1925, and on
t.he 3rcl day of each of the next succeeding. five months, onesi.xth (1/6) of the principal clue on 1\iarch 3, 1926, and that
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beginning on Murch 3, 1926, and on the 3rd day of each and
every month thereafter up to and including February 3, 1935,
it would likewise deposit with said depositary, in equal
monthly installments a sum of money equal to ouehvelfth (1/12) of the principal maturing and payable on
each ensuing principal maturil1g date as set forth in the Trust
l\Iortgage, with a special provision therein in regard to the
payment of the principal maturing on March 3, 1936; that
tl1e intent of such agTeement was expressly declared to be
that such aggregate deposits of interest thirty days before
the date of each semi-annual interest coupon maturity date.
should be sufficient to meet sueh interest coupon payments
when they should become due and payable, and that such aggTegate deposits of principal thirty days before each principal maturity date should be sufficient to meet the payments of
the outstanding bonds ·when and as they matured, except as
otherwise provided for the above mentioned bonds maturing
011 1\iarch a, 1936.
6. That the said Stuart Court Realty Corporation did not
deposit with the said .S. "\V. Straus & Company, Incorporated, the depositary under the said Trust Mortgage, on September 3, 1925, and on the 3rd day of each of the next succeeding five months, one-sixth (1/6) of the principal amount of
Six Thousand Five Hundred Dollars ($6,500.00) due and
payable on 1\IIarch 3, 1926, and has utterly and
page 8 ~ wholly failed to deposit with the ·said depositary any
sum of funds with which to meet the payment of the
bonds maturing on tlw said date, and has wholly failed to pay
the said bonds, and that your complainant is the holder of
all of said bonds which matured on ~larcl1 3, 1926, namely,
Nos. 1 to 8, both inclusive, and that said bonds remain unpaid, and have remained unpaid for a. period of more than
thirty days nfter the due date thereof; that the said Stuart
Court Realty Corporation did not deposit with the said S.
\V. Straus ancl Company, Incorporated, the depositary under
the suid Trust ~iortgage, on ~farch 3, 1926, and on the 3rd
day of the next succeeding five mouths, one-h\relfth of the total
interest cl1arges accJ·uing \vi.tlliu the mortgage yeal~, March 3,
1.926,-lVIarch 2, 1927, with w·hich to meet the semi-annual interest charges represented by coupons maturing on September 3, 1926, aggregating Fourteen Thousand Four Hundred
Twenty-t11ree Dollars and Seventy-five Cents ($14,423.75)
but deposited with the said depositary the sum of One Thousand Eight I-Iundrcd Twenty-six Dollars and Six Cents ($11-
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826.06) only, which sum 'vas applied in payment of a portion
of the aforesaid interest charges, leaving a balance of Twelve
Thousand Five Hundred Ninety-:-seven Dollars and Sixtynine Cents ($12,597.69) of the aforesaid interest coupons yet
unpaid, and that your complainant is the holder of Eleven
Thousand Eight Hundred Ninety-five Dollars and Forty-four
Cents ($11,895.44) of the aforesaid interest coupons which reman unpaid, and have remained unpaid for a period of more
than thirty days after the due date thereof.
·

7. That bv Section 7 of Article IX of the said Trust Mortgage it was ·provided that the holder of a majority in amount
of the principal of such portion of bonds falling due at any
respective maturity and/or the holder of a majority in
amount of such interest coupons fallh)g due upon any interest date as shall remain unpaid for a period of thirty days
after the due date thereof may thereafter, upon ten days'
written notice to the said Stuart Court R.ealty Corporation,
institute such action at law or proceeding· in equity for foreclosure or otherwise as to such holder shall seem fit and
proper, with the same rights and po,vers and to the same extent as the Tn1stee; subject, however, to the condipage 9 ~ tiou that said holder first obtain the written consent of the Trustee to so proceed, and subject to the
f'urther conditions that the lien of the bonds and/or coupons
held by the person instituting such action or proceeding (or
subsequently joining therein) and the lien and security of
the said Trust Mortgage as to said bonds and/or coupons
should ipso fact.o by the institution of such action or pro.ceeding, or joining therein, be rendered junior, inferior, subject and subordinate to the I~en of all other bonds and coupons then outstanding secured by the said Trust Mortgage
other than the bonds and coupons then outstanding 'vhich
might have been theretofore subordinated.
·
8. That on November 30, 1926, your complainant, as the
holder of all of the unpaid principal of the said bonds which
became clue and payallle on ~ifarch 3, 1926, and as the holder
of a majority in amount of the said unpaid interest coupons 'vhich became due and payable on September 3, 1926, as
hereinbefore set fortl1, gave written notice to the said Stuart
Court realty Corporation, as required in ti1e said Trust Mortgage, a copy of the said Notice of Default, bearing date of
November 30, 1926, being hereto attached, marked "Exhibit
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B'' and prayed to be taken and read as a part of this bill of
complaint.
9. That by a writing bearing date of December 2, 1926, the
said WalterS. l(lee, 1.'rustee, did consent that your complainant, as the holder of the aforesaid unpaid principal bonds and
interest coupons, might institute such action at law· or pro-.
ceeding in equity for foreclosure or otherwise as to your complainant might seem fit and proper to enforce the payment
of said bonds and of said interest coupons, and of any and
all other interest coupons which became due and payable on.
September 3, 1926, a duplicate original of such 'vriting being hereto attached, marked ''Exhibit C'' and prayed to be
taken and read as a part of this bill of complaint.
10. That in and by the said Trust :Nfortgage it 'vas specifically agreed that all costs and reasonably necessary expenses incurred by a bondholder in a proceeding instituted under
the above-mentioned section 7 of Article IX of
page 10 ~ the said Trust ~Iortgage, or in the preparation
therefor, should become so much additional indebtedness secured by the said Trust Mortgage, and that until
the same should be paid such proceeding should not be dismissed.
11. That in and by the said Trust :fi1ortgage it was expressly provided that upon or at any time after the commencement of any proceeding therein authorized to be instituted upon the happening of any one of the events of default
therein set forth, the Court hearing the same, upon application and by nomination by the complainant as a strict right
and without notice to the said Stuart Court R.ealty Corporation or anyone claiming under it, and without regard to the
then value of the said mortgaged property, should appoint
a receiver or receivers of the said mortgaged property or any
part thereof; that the said Stuart Court Realty Corporation
thereby irrevocably consented to such appointment and
waived notice of any application therefor; that it was further
provided by the said Trust ~Iortgage that any such receiver
should have all of the usual powers and duties of receivers
in like or simlar cases and all of the powers and duties provided for the Trustee thereunder in case of his entry upon the
mortgaged property as therein provided for and should continue as such and exercise all of said powers until the date of
confirmation of sale and that any receiver so appointed might
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operate and carry on the business of the said Stuart Court
Realty Corporation in regard to the said mortgaged property
as completely and as. unrestrictedly as could the said Stuart
Court R.ealty Corporation prior to such proceedings, all as is
more specifically set forth in the said Trust ~Iortgage herewith filed as "Exhibit A".
Your complainant is advised that by reason of the facts
·heretofore set forth he is entitled to apply to this Honorable Court to have the aforesaid mortgaged property sold
under a proper decree of this Court (subject, ho,vever, in all
.respects to the lien of the aforesaid Trust Mortgage), and
out of the proceeds of the said sale to have his debt, interest
and all costs by him incurred, paid in full.
In Tender Consideration Wherof, and for as much as your
complainant is without remedy .save in a court of equity
where such matters are properly cognizable and
page 11 ~ relievable, he prays that the said Stuart Court
Realty Corporation may, by proper process, be
made a party defendant to this bill and required to answer
the same, but not under oath, answer under oath being hereby
expressly waived; that a receiver of all of the said mortgaged
property mny be appointed 'vith the usual powers of receivers in like cases and with the special po"rers conferred by the
said Trust N.[ortgage, and that the said Stuart Court Realty
Corporation, its officers, directors and agents, and all other
persons claiming or pretending to, claim under the said Stuart
Court Realty Corporation, and all persons whomsoever may
be restrained by injunction oi this IIonorable Court from interfering with or disposing of the said mortg~ged property
. or any part or parts thereof, or any earnings or proceeds
therefrom; that the said Stuart Court realty Corporation may
be diected to pay to your complainant the sum of Eighteen
Thousand Three :Hundred and Ninety-five Dollars and Fortyfour Cents ($18,395.44), the aggregate amount of matured
and unpaid bonds and interest coupons held by your complainant, together with the interest due thereon and all expenses reasonably incurred by your complainant in this proceeding, including· his reasonable counsel fee; that this cause
be referred to a Commissioner in Chancery of this Court, who
shall, by clue and proper publication, which may be treated as
a persoi1al service, convene all such creditors of the said
Stuart Court R-ealty Corporation as may clai}ll a lien on or
interest in the said mortgaged property, at such time and
plaee as the Conunissioner in Chancery shall appoint; that
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the said Commissioner shall take an account of the said debts
of the said Stuart Court Realty Corporation which constitute
a lien on the said mortgaged premises, the amounts and order of priority, and shall speedily report the same to the
court; that this Court ascertain aud decree the debts so secured; their amounts and order of priority; that the said
Trust ~Iortgage may be declared aud decreed to be a first,
valid and paramount lien upon. the said mortgaged property;
that the said mortgaged property may be sold as this Court
may direct (subject, however, in all respects to the aforesaid
lien of the said Trust Mortgage) to satisfy the.. costs of t:trls
suit and the debts ascertained in their order of priority;
that the said Stuart Court Realty Corporation, and any party
or parties claiming under it, may be forever barred and foreclosed of all right, title, and interest, and equity
page 12 ~ of redemption and claim in and to the said mortgaged property; that your complainant may have
a deficiency decree and execution for any balanQe which shall
be found due in the event that the sum realized by the sale
of said mortgaged property subject to the lien of the said
Trust 1\!Iortg·age shall be insufficient to pay the full amount
that may be found to ·oo due him; that all proper accounts
may be ordered taken and that your complainant may be
granted all such other and furthe1· relief as the nature of his
case may require and as to equity and good conscience may
seem meet and just.
And your complainant 'vill ever pray, etc.

WILLIAlVI R. GILLESPIE.
l\1UNFORD, HUNTON, WILLI.A:aiS & ANDERSON,
Counsel.
State of New York,
County of Ne'v York, To-wit:
This day personally appeared before me, Anne G. Swindell, a Notary Public in and for the State and County aforesaid, William R.. Gillespie, who made oath that he is the complainant in the above-mentioned proceeding; that he has read
the foregoing bill of complaint and that the matters therein
stated are true to the best of his kno,vledge and belief, and
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that the matters therein stated on information and belief,
he believes to be true.
WILLIAM R. GILLESPIE.
Subscribed and sworn to before me this 20 day of December,
1926.

(Seal) ,

ANNE G. SWINDELL,
Notary Public.

:Wiy commission expires on the 30th of nlarch, 1928.
ANNE G. SWINDELL,
Notary Public, New York County, N.Y.
Ne'v York County Clerk's No. 764.
New York Register's No. 8832.
My commission expires March 30, 1928.
page 13
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EXHIBIT ''A" WITH BILL.
Trust Mortgage

STUART COURT APARTMENT BUILDING
Richmond, Virginia.

STUART COURT REALTY CORPOR.ATION

TO
WALTER S. KLEE,
Trustee

Securing an Issue of
$450,000.

First Mortgage Serial 61/2 % Coupon Gold Bonds

Dated March 3, 1924

1

J
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S. W. STRAUS & CO.,
Incorporated
Investment Bonds
NEW YORK
CHICAGO
PHILADELPHIA
PITTSBURGH
BOSTON
BUFFALO
S.A.N FRANCISCO
W ASIDNGTON
LOS ANGELES
ST. LOUIS
l\IILWAUiffiE
DETROIT
INDIANAPOLIS
:MINNEAPOLIS
CLEVELAND
page 14

~

TillS INDENTURE, dated the 3rd day of
1\!Iarch, A. D., 1924, by and between STUART
COURT REALTY CORPOR.ATION, a corporation organized under the laws of the Commonwealth
of Virginia (hereinafter called the ''Company''),
party of the first part, and WALTER S. KLEE,
residing at 46 East 76th Street, City of New York,
as Trustee (hereinafter called the "Trustee"),
party of the second part.

WITNESSETI-I:
vVIIEREAS the Company has full power and authority
to borrow money and to make and issue its bonds and io
secure the same by mortgage, pledge or deed of trust
and to convey by such mortgage, pledge or deed of trust
any or all of its property, and has full po\ver to execute
and deliver this mortgage or deed of trust and the temporary
and definitive bonds secured hereby; and
WI'iEREAS, the Company now is indehted in the sum
of Four Hundred Fifty Tl1ousand Dollars ($450,000) and has
pursuant to resolutions of its Board of Directors to evidence
said indebtedness, duly executed its temporary bond for the
said principal sum, in accordance with the provisions hel·einafter contained, and has agreed to execute, and has duly
authorized the making and issuing of its definitive coupon
bonds as soon as they are prepared, amounting in the aggregate to said principal sum, bearing· even date herewith
and payable to l1carer or to the registered owner, as hereinafter provided and numbered consecutively from 1 to 739,
both inclusive, a schedule of which bonds, sho,ving the bond
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numbers, denominations, amount. of principal and dates of
maturity, being as follows:
page 15 ~ Number
1
4
9
17
27
35
46
54
66
74
87
97
110
120
134
144
159
170
186
198
215
415
545

to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to

3
8
16
26
34

45
53

65
73
86

96
109
119
133
143
158
169
185
197
214
414
544
739

Denom.i·nat-ion. .A.'mount
$500
1000
500
1000
500
1000
500
1000
500
1000
500
1000
500
1000
500
1000
500
1000
500
1000
100
500
1000

$1,500
5,000
4,000
10,000
4,000
11,000
4,000
12,000
4,000
13,000
5,000
13,000
5,000
14,000
5,000
15,000
5,500
16,000
6,000
17,000
20,000
65,000
195,000

llf.aturity
March 3, 1926
March 3, 1926
March 3, 1927
~larch

March
March
March
March
March
J\IIarch
March
March
March
J\Iarch
March
1\tiarch
~larch

March
March
March
March
· :rvfarch
March

3, 1927
3, 1928
!3, 1928
3, 1929
3, 1929
3, 1930
3, 1930
3, 1931
3, 1931
3, 1932
3, 1932
3, 1933
3, 1933
3, 1934
3, 1934
3, 1935
3, 1935
3, 1936
3, 1936
3, 1936

All of said bonds to be signed by the President, attested
by the Secretary, and sealed with the corporate seal of the
Company, and to haYe endorsed thereon the Trustee's certificate of authentication, and to have attached thereto coupons bearing the facsimile lithographed signature of the
present or any future Treasurer of the Company representing the successive installments of interest to fall due semiannually on the· third days of September and March in eae.h
.,.-ear until the maturity of said ·bonds. All of said bonds to
bear interest at the rate of 6lf~% per annum from March 3~
1924, said principal and interest being payable in gold coin
of the United States. of America of not less than the present
standard of \Veight and fineness, said interest being payable
only upon presentation and surrender of the seYera] intere~t
coupons as they respecti vcJy rna ture, said' bonds to
page 16 ~ be subject to prepayment and reden1ption as provided in said bonds and as hereinafter set forth;
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said bonds, coupons, and Trustee's certificate to be in substantially the following form and tenor, subject to necessary variation as to number, denomination and maturity, to-wit:
UNITED STATES OF .A.:NIERICA

STATE OF NEW YORK
STUA.RT COURT .APART~IENT BffiLDING,
N. "\V. corner Monument Avenue & Lombardy Street
Richmond, Virginia.
First l\Iortgage Serial 6 1h% Coupon Gold Bond
No.

$

l{NO"\V ALL ~IEN BY THESE PRESENTS, That
STUART COURT R.EALTY COR.PORATION, a corporation organized and existing under the laws of the Commonwealth of Virginia (hereinafter called the "Company") ackno,vledges itself to ov{e, and for value received promises to
pay to bearer or to the registered holder herepf in case of
registration ............. Dollars on March 3, A. D. 19. . . (or
sooner as hereinafter provided), 'vith interest on said sum
from and after 1\{arch 3, 1924, at the rate of 6V2% per annum,
payable semi-annually on the tl1ird days of September and
:Niarch in each year until the principal sum hereof shall be
fully paid, buf only on presentation and surrender as they
severally mature of the interest coupons hereto attached, and
if said principal sum be not paid when due, with interest on
said principal sum after the maturity thereof at the rate of
6%% per annum, and if interest be not paid when due, with
interest upon interest after maturity thereof, at the rate of
6:Y::!% per annum. Both principal and interest are payable
in the manner more specifically described ·in the mortgage or
deed of trust hereinafter referred to, in gold coin of the United
States of America of not less than the present standard of
'veight and fineness (notwithstanding any la'v which may now
or hereafter make anything else legal tender for
page 17 ~ the payment of debts) at the office of S. \V. Straus
& Co., Incorporated, in the City of Ne,v York, or
at the office of S. W. Straus & Co., in the City of Chicago, and
(in so far as and to the extent only that the Company may
now or herefater legally so contract) 'vithout deduction from
principal or interest of any lawful taxes, assessments and
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other governmental charges (exclusive of inheritance and
succession taxes) which -the Company, _the T.rustee hereinafter mentioned or said S. W. Straus & Co., Incorporated, may
be required to pay thereon or to deduct or retain therefrom
under or by reason of any present and future law or laws of
the United States of America. In said mortgage or deed of
trust the Company agrees to pay to the Trustee or S. V\'.
Straus & Co., Incorporated, a sum equivalent to the amount
of said taxes, assessments and charges so required to be. paid
andjor deducted by the Company, the Trustee, or S. W. Straus
& Co., Incorporated, upon or from the principal or interest of this bond and also any such taxes, assessments and
charges 'vhich the holder hereof may, at the time of the payment of said interest, be liable to pay directly on account of
the receipt of income represented by the interest on this bond.
hut the aggregate liability of the Company to the holder
hereof for lTnited States federal income· tax and taxes, for
any year provided for by this paragraph shall not exceed 4%
of the amount of said annual interest or income for such year,
which 4% shall be deposited in advance with said S. W. Straus
& Co., Incorporated, in the manner more particularly descr~bed in said mortgage or deed of ·trust. The Company
further agrees in said mortgage or deed of trust upon written
application made as therein provided to reimburse the holder
or registered owner hereof, if resident in the Common,vealth
of Virginia, taxes on this bond imposed by the Commonwealth
of Virginia, or any political subdivisions thereof at a -rate
not to exceed in the aggregate 5V~ mills per anpage 18 ~ num on each dollar hereof, and further agrees to
reimburse the holder or registered owner hereof,
if resident in the Commonwealth of Pennsylvania, taxes on
this bond imposed by the Commonwealth of Pennsylvania,
or a.ny political subdivision thereof, at a rate not to exceed
in the aggregate 4 mills per annum on each dollar hereof,
and also agrees to reimburse the holder or registered owner
hereof, if resident in the District of Columbia, taxes on this
bond imposed by the District of Columbia, or any political
subdivision thereof, at a rate not to exceed in the aggregate
5 mills per annum on each dollar hereof, all in the manner
more particularly described in said mortgage or deed of trust.
This bond is one of a series of 739: bonds, numbered consecutively from 1 to 739, both inclusive, of like form, tenor
and effect, except as to denomination, number and time of
maturity thereof, amounting in the aggregate to the principal
sum of $450,000; 200 of said bonds l)eing for the principal
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sum of $100 each; 218 of said bonds being for the principal
sum of $500 each and 321 of said bonds being for the principal sum of $1,000 each ; rna turing· $6,500 on March 3, 1926 ;
$14,000 on :\larch 3, 192·7, $15,000 on 1\lla.rch 3, 1928; $16,000 on 1\!Iarch 3, 1929; $17,000 on March 3, 1930; $18,000 on 1\llarch 3, 1931; $19,000 on 1\tlarch 3, 1932; $20,000 on
1\tiarch 3, 1933; $21,500 on March 3, 1934; $23,000 on March
3, 1935; and $280,000 on March 3, 1936.
The payment of all of said bonds, as the said bonds shall
be executed, certified and delivered, together with the interest
thereon, is equally and ratably and without priority or preference of any bond over any other, by any reason whatsoever,
secured by mortgage or deed of trust bearing even date herewith duly made, executed, acknowledged and delivered rby the
Company to Walter S. I\Jee as Trustee, and recorded at the
Clerk's office of the Chancery Court of the City of Richmond,\
Virginia. For a more particular description of the covenants
of the Company, as "rell as a description of the mortgaged
property, the nature and extei1t of the security,
page 19 ~ the rights of the holders of the bonds, the terms
and conditions upon which the bonds are issued
and secured, and the method of payment thereof, reference
is made to said mortgage or deed of trust.
This bond is issued and accepted by the holder hereof subject to redemption before maturity on any date by payment
of the full amount of the principal hereof and all interest
accrued hereon to the date fixed for redemption, and a proportionate part of said income taxes, assessments and charges,
if any, together with a premium for such redemption of
2lf~% of the principal hereof in the manner and upon the
terms set forth in said mortgage or deed of trust.
This bond -shall pass by delivery unless registered in the
holder's name upon the books of said \V alter S. !{lee, Trustee and R.egistrar, or his successors in trust as in said mortgage or deed of tn1st provided, after which no transfer hereof
shall he valid unless made on said 'books in the manner prescribed in said mortgage or deed of trust and similarly noted
on this bond but the same may be discl1arged from registry
by being transferred in like manner to bearer, and thereafter
it shall be transferable by delivery, 'but again from time to
time this bond may be register~d and be transferred to hearer
as before, but the coupons hereto attached shall always be
transferable by delivery merely.
Neither this bond nor any of the coupons hereto attached
shall be valid until this bond is authenticated by the signature
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of said Trustee, \Valter S. J{lee, to the certificate endorsed
hereon.
Each holder of this bond by accepting the same shall be
deemed to have assented to and become bound by all the terms
and provisions of said mortgage or deed of trust as effectually
as if said terms and provisions "rhether hereinbefore referred
to or not were fully set forth herein.
In case of default in the payment of interest or of the principal of any of said bonds, or in case of default in the performance of any of the covenants or conditions in said mortgagt'
or deed of trust, the principal of this bond may bepage 20 ~ come due a.nd payable before its regular maturity,
together with the inter.est accrued thereon, as provided in said motgage or deed of trust.
This bond is issued, delivered and intended to circulate
as a negotiable instrument. Each successive holder or owuel"
hereof by accepting the same shall be deemed to have agreed
that this bond and the coupons hereto attached shall be construed as such; that every holder's or o·wner's rights, risks
and remedies in respect hereto and to the coupons hereto attached, shall be those of holders or owners of negotiable instruments; that the Company and the Trustee may deem and
treat the hearer hereof, unless registered, as the absolute
owner hereof, for all purposes, and no innocent purchaser
before maturity shall, as to the lieu 'vhich said mortgage or
deed of trust purports to effect, nor as to the obligation hereof,
he affected by any equities between the Company and the
Trustee or between the Company or the Trustee and/or any
previous holder or owner hereof.
IN WI'rNESS vVHEREOF, the Company has caused these
presents to be sig11ed in its Corporate 11ame by its President
and to ·be sealed with its corporate seal, attested by its Secretary, nnd has caused said coupons evidencing the interest
hereon to be hereto attached and to be executed in its behalf
by the lithographed facsimile signah1re of its Treasurer, all
in the City, County and State of New York, as of this 3rd day
of J\!Iarch, A. D. 1924.
STU1\RT COURT R.EALTY CORPORATION1

By .................. '

President.
Attest:

................... '
Secretary.
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(Coupon)
APART~fENT
Richmond~ V a.

STUART COURT

BUILDING

No.
$
On the third day of ................................... .
19 .. , unless the bond hereinafter mentioned shall have been
called for previous redemption, S.TUART ·COURT REALTY CORPORA'riON, a Virginia corporation, will pay to
the bearer upon surrender of this coupon a.t the .office of S.
Vv. Straus & Co., Incorporated, Ne,v York City, or at the office
of .S. W. Straus & Co., Chicago, Illinois, $ ................ .
in gold coin of the United States of America of not less than
the .present standard of weight and fineness, being six months'
interest at the rate of 6:Y~% per annum on its bond dated
.Niarch 3, 1924, numbered .................. and if not paid
when due, with interest ou the amount of this coupon after its
maturity at the rate of 6%% per am1um.

City of New York, N. Y.,

~larch

3, 1924.

STUART COUR.T REALTY CORPORATION,
By ......................... ,
Treasurer.
{Trustees's Certificate)
'rhis is to certify that this bond is one of the ~«?ries of bonds
described in the mortgage or deed of trust within referred to .

. . ,. .................... '

As Trustee.

page 22}

REGISTRATION

(Notice to Holders: Do uot 'vrite on this bond. Consult the
Trustee for method of transfer and registration.)
Date of Re_qistry In Whose N a·mes Registered Registrar

and,
WHEREAS, at meetings duly called and held the Board
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of Directors of the Company and the holders of more than
a majority of the capital stock of the Company outstanding, entitled to vote thereon have respectively consented to,
and authorized the execution and delivery of this Indenture,
and the execution and delivery of the said bonds, and have
filed the necessary Statement as to Issue of Bonds \vith the
State Corpoi·ation Commission as required by la\V in order
to effect the foregoing objects; and
WHEREAS, all things necessary to make said bonds, when
duly authenticated by the Trustee, valid and legal obligations
of the Company and to make this Indenture valid, legal and
binding for the purposes herein expressed, have been performed;
·NOW, THEREFORE, in consideration of the premises and
the purchase and acceptance of said bonds by the holders
thereof, and of the sum of One Dollar to it paid, in order to
secure the payment of the principal of and interest on said
bonds according to the terms thereof, and the performance
and observance of each and every of the covenants and conditions herein and in said bonds contained, and to declare tha
terms and conditions upon which said bonds are issued, received and held, the Company by these presents does give~
grant, bargain, sell, assign, alien, remise, release,
page 23 ~ mortgage, convey, pledge, \Varrant, confirm, transfer and set over unto Walter S. I{lee, as Trustee,
and to his heirs, successor or successors in trust and assigns
forever;
ALL those certain lots, pieces and parcels of land situate,
lying and bei:Qg in the City of Richmond in the Commonwealth of Virginia, bounded and described as follows :
First: All tl1at piece or parcel of land, lying and being in
said City, and designated as Lots Nos. 217, 218, 219, 220 and
221 in the Plan of Wm. C. Allen Addition, as shown on a plat
made by T. Crawford R·edd & Bro., da.ted .September lOth,
1901, and of record in the Clerk's Office of the Chancery Court
of the City of Richmond in Plat Book 2, page 168, said Lot
No.- 217 fronting forty-six aud seventy one-hundredths feet
(46.70'}, and said Lots Nos. 218, 219, 220 and 221 fronting
forty-six and seventy-one one hundredths feet (46.71') each,
along the arc of a. quadrant fronting on the northwest intersec.tion of Lombardy Street and Monument Avenue, each of

..
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said lots having a depth of one hundred and twenty-five feet
(125') and being bounded by converging lines which center
upon a quadrant court in the rear of said lots, upon which
Lot No. 217 fronts s~ven and forty-one one hundredths feet
(7.41'), and Lots Nos. 218, 219, 220 and 221 front seven and
forty-two one hundredths feet (7.42') each, the north line of
said Lot No. 217 being the south line of a public alley twenty
feet (20') wide, which alley extends from Lombardy Street
to A. lien A venue between Moi1ument A venue and Grace
Street, and the 'vest ern line of said Lot No. 221 being the east
line of Lot No. 222 in the said.plan of Wm. C. Allen Addition,
as shown by the plan aforesaid.
Second : All that certain piece or parcel of land, lying and
being in said City, in the block bounded by l\Ionument Avenue,
Allen A venue, Grace Street and Lombardy Street,
page 24 ~ said property comprising a quadrant court in the
rear of the aforementioned Lots Nos. 217, 218, 219,
220 and 221 in the Plan of Wm. C. Allen "Addition, as shown
on plat made hy T. Crawford Redd & Bro., dated September
lOth, 1901, and of record in the Clerk's Office of the Cl!ancery Court of the City of Richmond in Plat Book 2, page 168,
and bounded as follows: Commencing at a point on the south
line of an alley twenty ( 20') "\\ide, which alley extends from
Lombardy Street to Allen Avenue between Monument Avenue
and Grace Street, distant one hundred and twenty-five feet
(125') 'vest of the intersection of the said south line of said
alley with the west line of Lombardy Street, and from said
point of beginning running southwestwardly along the rear.
line of. the aforesaid Lot~ Nos. 217, 218, 219, 220 and 221 on
an arc a distance of thirty-seven and nine one hundredths feet
(87.09'), more or less, to the east line of Lot No.- 222 on said
plan, thence northwardly along and coinciding with the east
line of said Lot No. 222 twenty-five feet (25') to the point of
intersection of the east line of said Lot No. 222 'vith the south
line of said twenty foot (20') alley, thence eastwardly along
and coinciding 'vith the south line of said twenty foot (20')
alley, a distance of twenty-five feet (25'), more or less, to the
point of beginning.
TOGETHER. with any and all buildings, improvements and
appurtenances now standing, or at any time hereafter constructed or placed upon said land or any part thereof, including all partitions, screens, awnings, 'vindow shades; dynamos,
motors, engines, boilers, furnaces, elevators, vacuum cleaning
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systemR, call systems, fire prevention and extinguishing apparatus, refrigerating, heating, plumbing·, ventilating, gas
and electric light fixtures, and also curtain fixtures, iceboxes
and ranges and machinery, appliances, plants, apparatus and
fitting'S and fixtures of every kind in any building now or
hereafter standing on said premises, or any part
pag·e 25 ~ thereof incident to the general use and occupancy
of said building as an apartment building and the
reversion or reversions, remainder or remainders in and to
said premises, and each and every part thereof, and together
"rith all the rents, issues and profits thereof which are hereby
specifically assigned with the same force and effect as if each
and all of the persons who are now or may hereafter become
tenants of said building were now known and herein expressly
I:iamed, and together 'vith all and singular the. tenements,
hereditaments, rights of way, easements, .appendages and appurtenances to said estate and property belonging or in any
wise appertaining and all right, title and interest of the Company of, in and to ·any streets, ways, alleys, strips or gores
of land adjoining- said premises or any part thereof, and all
the estate, rights, title, interest, claim or demand whatsoeve~~ of the Company either in law or in equity, in possession
or expectancy, of, in, and to, the above described lands, estate
and property (all of which estate, property, interest and
rig-hts hereby conveyed, transferred, assig11ec\ mortgaged
or pledg·ed or intended so to be are hereinafter in this Indenture sometimes referred to as the ''mortgaged property''
or ''premises''):
TO IIA VE AND TO IIOLD the above grant'ed premises
unto the said 'rrustee, his heirs, successors and assigns forever.

IN TR.US'l\ NEVER 'I, I-IE LESS, for the equal and proportionate benefit and security of all present and future holders
of said bonds and coupons 'vithout preference, priority or
distinction except as provided in Article I, Section 7; in Artitle II, Sections 3 and 6, and in A.rtic1e IX, Section 7, as to
lien or otherwise of one bond over any other bond by reason
of priority in the time of execution, issuance, negotiation, elate
of maturity thereof or other,vise, and it being the further intent hereof that the lien and security of this Indenpage 26 ~ ture shall take effect upon the day of the date hereof without regard to the time or times of any advance or advances of the money hereby secured.
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And it is expressly covenanted and agreed that all said
bonds are to be issued, authenticated, delivered and negotiated
and that said premises are conveyed to and are to be neld and
disposed of by the Trustee subject to the further covenants,
conditions, provisions, uses and trust herein set forth~ that
is to say:

ARTICLE I.
Issuance, .Au,then.tication, N egot,iaNo·n and Registration of
Bonds.

SECTION 1. The amount of bonds which may be executed
Company and authenticated by the Trustee is limited
to an aggregate principal amount of Four IIundred Fifty
Thousand Dollars ($450,000). The Company covenants that
as soon as the definitive bonds s~cured hereby are ready they
shall be executed by it apd delivered to the Trustee for authentication and be by him delivered in exchange for and upon
-cancellation of the temporary bond in Section 3 of this Article mentioned. Such bonds shall be of even date herewith,
shall bear interest from ~!arch 3, 1924, at the rate of 6Y2 %
per annum and shall be signed by tl1e Company's President
·and sealed with its corporate seal, attested by its Secretary.
No bond shall be secured or enti tied to any benefit or lien
hereunder unless authenticated by the certificate of the Trustee endorsed thereon, and every such certificate upon any such
bond issued by the Company shall be conclusive evidence that
such bond has been duly issued and is secured hereby.
The coupons attached to the bond shall bear
page 27 ~ the facsimile signature of the present or any future
rrreasurer of the Company.
Said bonds, coupons and Trustee's certificate shall be substantially of the respective forms, numbers, maturities and
denominations above set forth on pages 2 to 9 hereof.

uy the

SECTION 2. .A.ny of said bonds signed by the proper offi~
cers at the time of such signing or any interest coupons bearing the facsimile signature of the present or any future Treasurer of the Company shall, notwithstanding any change of
officers prior to authentication or issue, bind th~ Company
and be secured hereby as if no such change had occurred.
SECTION 3. Pending the preparation of said definitive
bonds the Company has executed and delivered to the Trus-
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tee and the Trustee has authenticated a temporary bond for
the principal sum of Four Hundred Fifty Thousand Dollars
($450,000) substantially of the tenor of said definitive bonds,
which temporary bond may be redelivered to the Company
and may by it be sold and negotiated. Such temporary bond
shall be subject to all the terms and provisions hereof and be
exchangeable without expense to the holder for the definitive
bonds when the same are ready and upon such exchange said
temporary bond shall be cancelled by the Trustee and delivered to the Company for destruction. Until so exchanged it
shall be entitled to the same security as said definitive bonds.
SECTION 4. There shall be kept at the office of the Trustee a register for the registration and transfer of said bonds
in 'vhich the Trustee, on payment of his reasonable charges,
will register any such bond; such registry shall be noted on
the bond by the Trustee and thereafter no transfer thereof
shall be valid unless made on said register by the
page 28 -~ owner in person or by attorney duly authorized
and similarly noted on the bond, but the same may
be discharged from registration by being in like manner transferred to bearer and thereupon transferability by delivery
shall be restored, but the bond may again from time to time
be registered or transferred to bearer as before. No such registration shall affect the negotiability of the coupons which
shall always be transferable by delivery merely. The holder
of any bond which shall not at the time be registered, and the
holder of any coupon, shall be deemed the owner respectively
of such bond or coupon and none of the parties hereto shall
be affected by any notice to the contrary as more particularly
provided for in section 6 hereof.
SECTION 5. In ease any bond issued hereunder, with the
. coupons thereto pertaining, shall, prior to the payment thereof, be lost, §tolen, mutilated or destroyed, a new bond, including coupons, of like tenor and date, and bearing the same
distinctive number, may, at the discretion of the Company
and the Tn1stee, be executed~ authenticated and delivered in
exchange for and upon cancellation of the mutilated bond and
its coupons, or in substitution for the bond and its coupons
so lost, stolen, mutilated or destroyed, upon receipt of (1)
satisfactory evidence of the loss, theft, mutilation or destruction of such bond and its coupons; (2) proof of o'vnership
thereof; (3) satisfactory indemnity to S. "\V. Straus & Co.,
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Incorporated, the Company and the Trustee, and (4) payment
of cost of preparing said bond and coupons; or S. W. Straus
· & Co., Incorporated, may in its discretion but without. obligation so to do, pay any bond or coupon which may have been
so lost, mutilated or destroyed and which shall have become
due and payable, upon presentation to it of like (1) evidence,
(2) proof and (3) indemnity.
S. W. Straus & Co., Incorporated, may pass upon the form
and sufficiency of such proof, evidence, and indemnity. The
.
Trustee and. S. W. Straus & Co., Incorporated,
page 29 ~ shall incur no liability for anything done by him
or it under this section.
SECTION 6. Tl1e bonds and coupons secured by this Indenture are issued and delivered and are intended to circulate as
negotiable instruments. Each successive holder or owner -of
any of said bonds by accepting the same shall be deemed to
huve agreed that said bonds and coupons shall be construed
as negotiable instruments and that his rights, risk and remedies in respect of any of said bonds held by him, as well as the
rights, risks and remedies of subsequent holders or owners
thereof, shall be. those of holders of negotiable instruments ..
Each successive holder or owner of any of said bonds by the
acceptance thereof shall be deemed to have !agreed that the
Company and the Trustee may deem and treat the bearP.r of
any bond authenticated hereunder and not registered in the
manner hereinbefore provided for as the absolute owner of
such bond for all purposes; and no innocent purchaser before
maturity of any of said bonds shall, as to the lien which this
Indenture purports to effect, nor as to the obligation of the
bonds, be affected by any equities between the Company and
the Trustee or between the Company or the Trustee andjor
any previous holder or owner of such bond.
SECTION 7. If the time of payment of tl1e principal of any
of said bonds or of said coupons shall be extended to a date
later than the regular maturity thereof, then, unless the legal
holders of all other of said bonds then outstanding shall have
consented to such extension by a writing delivered to the
Trustee, the lien and security hereof shall as to every such
extended bond or coupon be postponed and made subordinate
to said lien and security of all other of said bonds and coupons then outstanding.
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ARTICLE II.
Payment and Redmnptio11,.

SECTION 1. The Company hereby covenants and agrees
that it will duly and punctually pay or cause to be paid to
the holder of every bond issued hereunder and secured here by,
the principal thereof and the interest acc.rucd thereon, together with said tax or taxes thereon, computed in the manner set forth in Section 2, Article III hereof, and further specifically agrees to pay or cause the same to be paid in the fol·
lowing manner :
The mortgage-year is hereby defined as the period beginning ~{arch 3rd, and ending l\rlarch 2nd in each following year.
'rhe Company agTees to deposit with S. W. Straus & Co., Incorporated, or such other depositary as the Trustee may
select, on or before 'vhen due, the semi-annual interest due
and payable on September 3, 1'924, and l\{arch 3, 1925, respectively. Beginning· on March 3, 1925, and on the third day of
each and every month thereafter during the lifetime of the
indebtedness, regardless of the time of presentation of any
of the bonds or coupons, the Company shall deposit with said
.depositary in equal monthly installments a sum of money
equal to one-twelfth of the total interest charges accruing
within each ensuing mortgage-year respectively.
The Company further agrees to deposit 'vith said depositary, regardless of the time of presentation or surrender of
any of said bonds and coupons, on September 3, 1925, _and on
the third day of each of the next succeeding five months, one.:
Slxth of the principal due ~farch 3, 1926. Beginning ~Ia.rch 3,
1926, and on the third day of each and every month thereafter,
including February 3, 1935, the Company shall likewif?e deposit 'vith said depositary in equal monthly installments, a
sum of money equal to one-hvelfth of the principal
page 31 ~ maturing and payable on each ensuing principalmaturity date set forth on page 2 hereof.
Beginning March 3, 1935, the Company shall deposit as
amortization payments of principal for the last mortgageyear the total sum of $24,500, payable in hvelve equal installments·· o1i l\1:arch 3, 1935, anq on the thirq qay o~ eacp. of
the eleven months next succeeqing·. · T"Jle balance ·of p1;incipal
due ~arch 3, 1936, shall be deposited with sa1q depositary on
or before that date.
·
The intent hereof being that such aggregate deposits of interest thirty days before the date of each semi-a:rinual inter..;

Stuart Court. Realty Corp., etc. v. W. R. Gillespie.

63

est coupon maturity date shall be sufficient to meet such interest coupon payments when and as they become due and
that such aggregate deposits of principal thirty days before
eaoh principal maturity date shall be sufficient to meet such
principal bond payments when and as they mature except as
otherwise provided for said last principal -bond payment.
On the date of the deposit on account of iuterest.last-precediug each semi-annual interest coupon maturity date, the
Company shall further deposit with said depositary as ·and
for income tax payment 4% of the total semi-annual interest coupons due on the next semi-annual interest coupon maturity date or the amount of said income tax payments if at
any time hereafter less than 47o of said semi-a1mual interest.
Ten days prior to the date of each semi-armual interest coupon maturity date, the said depositary, if any there be othe.r
than said S. W. Straus & Co., Incorporated; shall deposit
with said S. W. Straus & Co., Incorporated, for the benefit of
the bondholders, any funds on hand received as aforesaid,
not in excess, however, of a sum sufficient to meet the current
semi-annual interest charge or semi-annual interest charge
and principal charge, as the case may be, together with the
amount o_f said tax or taxes, and the receipt of said 8. W.
Straus & Co., Incorporated, shall be sufficient authority for
such payment to said S. W. Straus & Co., Incorporat~<;}.:

SEC'riON 2. When and as each of the installments of principal, interest or said income. tax or
taxes shall be paid to said S. ,V. Straus & Co., Incorporated,
or to such itepositary as may be then acting hereunder, the
liability of the Company with respect thereto shall be discharged and the holders of the bonds or coupons covered by ·
such payme11ts shall to the extent of such payments look for
the payment thereof solely to said S. vV. Straus & Co .• Incorporated, or to such depositary as may -have been clesigna ted by the rrrustee, and shall cease to be entitled to the benefit of this Indenture on account of said bonds or coupons to
tl1e extent of the particular payment.· The payments so ;made
shall be applied by said S. W. Straus & Co., Incorpora~ed; to
the payment of said bonds and coupons anQ. saiQ..hicome· tax
or taxes "rhen due. No payments mage to sai«) $.. W. ·straus
& Co., Incorporated, shall dra'v interest and said S. W. Straus
& Co., Incorporated, shall not iuct.n·· any liability other than
for the amounts actually deposited \vith and -received by it,
to be paid without interest to the holders of the bonq.s an4
coupons as aforesaid.
:
page 32 }
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Said S. W. Straus & Co.., Incorporated, in no event shall be
required to hold any of said deposits in specie or currency
or to deposit funds in separate or special accounts but may
deposit any or all funds which may be at any time received
· by it under any of the terms er provisions of this Indenture,
in such bank, banks. or trust companies as it may in its reasonable discretion select, and said funds may be mingled with
any other deposits, securities or credits of said S. W. Straus
& Co., Incorporated.
SECTION 3. No bonds or coupons ·which may be paid,
bought or redeemed by the Company or by any guarantor .
or surety or by any one in the Company's behalf, shall be reissued, but the same shall be forthwith cancelled by said S.
W. Straus & Co., Incorporated, and delivered to the Company
or incinerated and shall not thereafter be reissued
page 33 ~ or in any manner participate in the security of this
Indenture, and no offer or tender of payme~t by
the Company or anyone in its behalf made conditional on the
delivery of any bond or coupon uncancelled, shall be valid
hereunder; provided, however, said Trustee or said S. W.
Straus & Co., Incorporated, mayjat his or its option and in his
or its absolute discretion, but without any obligation so to do,
permit any bonds or coupons that have matured and have
not been paid by the Company to be purchased· by any person and reissued, provided said bonds and coupons are endorsed with a statement to the· effect that the lien thereof is
subordinate to the lien of all other bonds or coupons which
have not yet matured.
In every case of a partial payment of any bond or coupon,
such partial payment shall be noted on the bond or coupon.
SECTION 4. If at any time the Company or its assigns
shall fail to make such deposits or to pay any such bonds or
coupons as and when the same fell due, then said S. W. Straus
& Co., Incorporated, or any person, firm or corporation which
may succeed to its business, may purchase from its own funds
and hold such bonds or coupons (the payment of which has
fallen due or on account of 'vhich deposits should have been
made) in its own right, and such bonds and coupons shall not,
unless it should otherwise elect, be subordinated to other outstanding bonds and coupons, hut shall be the property of such
purcl1aser and' sl1all be past due obligations of the Company,
and in all respects secured by this Indenture for all purposes
excepting only that said failure of the Company to make such
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deposits or payments upon the bonds or coupons so purchase<l
·and held by said S. W. Straus & Co., Incorporated, shall not
entitle the remaining bondholders to declare the principal of ·
all the bonds hereby secured and then outstanding to be due
and payable immediately, anything herein to the
page .34 ~ contrary nohvithstanding. The provisions hereof
shall constitute full authority to said S. W. Straus
& Co., Incorporated, and its said successors for any such purehases and it shall not be necessary to notify the Company
or any of the bondholders of such purchase:
SECTION 5. .Any or all of said bonds may be redeemed
and prepaid on any date by payment of the full amount of
principal thereof with acc.rued interest and all said taxes,
assessments and charges, to the date fixed for redemption and
a premium of 2lj2 % of the principal of the bonds so to be redeemed. In each instance, such prepayment as far as practicable, shall be in the inverse of their numerical order beginning with the bond then up.paid bearing the highest number.
Such redemption shall be made as follows. At least sixty days
piror to the date fixed for redemption the Company shall deliver to the Trustee written notice of its intention so tQ redeem and shall deposit with said S.
Straus & Co., Incorporated, an amount of money sufficient to pay the full amount
of the principal of the bonds so to be redeemed, all interest
to accrue thereon to the date fixed for redemption, a proportionate part of said federal income tax or taxes upon such
interest payment as aforesaid, tog·ether 'vith a premium on the
bonds so to be redeemed computed_ as hereinbefore provided.
The Company shall likewise deposit 'vith the Trustee an
amount of money sufficient to pay the cost of publishing and
mailing the notices hereinafter provided for. Thereupon
the Trustee shall determine the numbers of the specific bonds
to be redeemed and shall publish a notice that such bonds
are called for redemption, at least once and at least thirty
days prior to the date of ~edemption, in a daily newspaper of .
general circulation published in the City of New York, N. Y.,
and shall on or before such date of publication mail a similar
notice to each of the registered holders of said
page 35 ~ specific bonds a.t his last known post office address.
But such notice by mail shall not be a condition precedent to such redemption and the failure to mail any such
notice shall not affect the validity of the proceedings for such
redemption. Upon tl1e date fixed for such redemption the

w:

66

~upreme

Court of Appeal of Virginia.

bonds .so called shall cease to be enti tied to any benefit of
the lien of this Indenture, and the Company shall be freed ·
from all liability thereon and the money so deposited shall
be applied by said S. vV. Straus & Co., Incorporated, to the
payment of such bonds, interest to the day fixed for redemption, premium, and a proportionate amount of said federal
income taxes, if any, upon presentation and surrender of such
bonds with the coupons if any maturing on the redemption
date and all coupons not due at the date of redemption. Such
bonds so called for redemption shall cease to bear interest
from the date thus fixed for their payment and all unmatured
coupons shall become null and void immediately, pursuant to
the deposit for the redemption thereof. Any delay or failure
to deposit all or any part of the foregoing amounts shall not
affect the validity of the proceedings for redemption in the
event that such deposits are actually made on or before the
date fixed for redemption provided that the Trustee shall in
his absolute discretion elect to proceed with the calling of
said bonds for redemption. The Company shall not have the
rig·ht to redeem any or all of said bonds if it should be in
default under the terms of this Indenture, until such defaults are remedied, unless the Trustee shall consent thereto.
The· Trustee may in his· discretion require all redeemed bonds
to be deposited with him until maturity by their respective
terms or incinerated.
SECTION 6. If any bond be presented for payment when
due under any of the provisions thereof or of this Indenture,
·
not accompanied by all interest coupons thereto
page 36 ~ belonging, both matured and unpaid and subsequently maturing, the holder thereof shall before
receiving payment thereof satisfactorily indemnify the Company and the Trustee against all loss, cost, damage or expense to 'vhich they or either of them may be subjected by
reason of any claim or demand that may be made at any time
upon such unpresented interest coupons.
No coupon for matured interest belonging to any bond
hereby secured shall, unless accompanying such bond, be entitled in case of a default hereunder to any benefit of or
through this Indenture until after the prior payment in full
of the principal of all the bonds issued hereunder and of all
matured interest coupons belonging thereto and accompanying the same.
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ARTICLE III.

Title, Taxes, Liens, Etc.
SECTION 1. The Compa11y coveuants that it has good and
indefeasible title in fee simple to all the mortgaged premises
and property free and clear of all liens and encumbrances,
except as herein expressly stated, and will warrant and defend the same.to the Trustee against the claims of all persons
whomsover; that this Indenture is and will be kept a lien upon
said premises and property and the Company 'vill not at
any time create or allow to accru@ or exist any debt, lien or
charge ·which would be prior to the lien of this Indenture,
upon any part of the mortgaged premises and property and
that neither the value of the mortgaged premises and property
nor the lien of this Indenture will be diminished or impaired
in any way by any act of the Company. That the· Company
will forthwith cause this Indenture to be recorded
page 37 ~ and re-recorded and filed and refiled if at any time
required by law il1 order to preserve the, lien of
the same as a mortgage of real and personal property, in the
City of R.ichmond, Commonwealth of Virginia, and will at
any future time and as often as it may be necessary, do and
cause to be done all slich things as may be required by law·
to protect the security of the bondholders, and will upon demand of the Trustee institute and prosecute to conclusion such
proceedings and will execute and cause to be recorded all
such other and further assurances, deeds, mortgages or other
instruments in wilting· in such form and effect as may be necessary to preserve the lien of this Indenture and to carry out
the intent and meaning hereof.
SECTION 2. The Company further covenants that it will
pay or cause to be paid all taxes and assessments, extraordinary as well as ordianry, water rates, municipal, governmental and other rates, charges and impositions which shall
at any time be or have been assessed, levied or imposed upon
the Company or upon or in respect of said premises and property or any part thereof or interest therein or upon or in respect of the p1incipal of the debt secured hereby, and will
make such payments respectively from time to time within
sixty dajrs after tl1e same shall become respectively due and
payable or become a lien on the mortgaged premises and
property, and in due time to prevent any delinquency thereon
or any forfeiture or sale thereof and will produce to the Trus-

-
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tee receipts therefor or other satisfactory evidence of each of
such payments within ten days thereafter. ·
The Uompany further covenants and agrees that it will
pay both principal and interest in the manner herein provided,
in gold coin of the United States of America of not less than
the present standard of 'veight and fineness (notwithstanding
_any law which may now or hereafter make anything else legal
tender for the payment of. debts) at the office of S. W. Straus
& Co., Incorporated, in the. City of New York," or at the office
of S. Vv. Straus & Co., in the City of Chicago, ap.d,
page 38 r in so far as and to the extent only that that Com.
pany may now· or hereafter legally so contract,
without deduction trom principal or interest of any lawful
taxes, assessments and other governmental charges ( exclu- ·
sive of inheritance and succession taxes) 'vhich the Company,
the. Trustee or said S. W. Straus & Co., Incorporated, may be
required to pay thereon or to de,duct or retain therefrom under or by reason of any present and future la'v or laws of the
United States of America, and the Company agrees to pay to
the Trustee or said S. vV. Straus & Co., Incorporated, a sum
equivalent to the amount of said taxes, assessments and
charges so required to be paid and/ or deducted by the Company, the Trustee, or said S. W. Straus & Co., Incorporated,
npo1;1 or from the principal of or interest on said bonds and
also any such taxes, assessments and charges which the bondholders may at the time of the payment of said interest be
liable to pay directly on account of the receipt of income represented by the interest on the 'bonds secured hereby, but the
aggregate liability of the Company to the bondholders for
United States federal income tax and taxes for any one year
provided for in this paragraph shall not exceed 4% of the
amount of said annual interest or income for such year which
4% shall be deposited in advance with said S. W. Straus &
Co., Incorporated. Said S. W. Straus & Co., Incorporated,
in making such tax payments and/or deductions may com·
pute such taxes based on the rates of taxation in force at the
time of the respective maturities of the coupons.
Upon written application by S. W. Straus & Co., Incorporated, or the Trustee, the Company will reimburse the holder
or registered owner of any bond for any and all payments
made by him for any tax which shall have been valic]ly levied
and assessed by the Commonwealth of Virginia Qr
page 39 r any political subdivisions thereof against said
holder or registered owner as a resident of such
commonwealth ·by reason of his ownership of any such bonds,
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not exceeding, however in any year 5lj:! mills per annum on
each dollar of the principal amount of the bonds owned by
him, and will reimburse the holder or registered owner of
any ·bond for any and all payments made by him for any tax
'vhich shall have been validly levied and assessed by the Commonwealth of Pennsylvania or any· political subdivision
thereof against said holder or registered owner as a resident
of such commonwealth by reason of his ownership of any
such bond, not exceeding, however, in any );ear 4 mills per annum on each dollar of the principal amount of bonds owned
by him and will also reimburse the holder or registered ·owner
of any bond for any and all payments made by him for any
tax which shall have been validly levied and assessed by the
District of Columbia or any. political subdivisions thereof
against said holder or registered owner as a resident of such
district by reason of his ownership of any such bonds, not exceeding, however, in any year 5 mills per annum on each dollar of the principal amount of -the bonds owned by him, ,provided in each case that the application for reimbursement
of the amount .of such tax so paid by him shall be made by the
bondholder to the Trustee or to S. W. Straus & Co., Incorporated, 'vlthin the time limited in the next succeeding paragraph, and provided that application is made to 'the Company
by the Trustee or said S. W. Straus & Co., Incorporated,
within three months after such time. In making said appli~
cation neither the Trustee nor S. W. Straus & Co., Incorporated, shall be obligated to furnish the name or address of
any bondholder. In the event that the la,vs of Virginia, Pennsylvania andjor the District of Columbia require the Company to pay the said tax directly to the said Treasurer or
other similar officer, and in the event that such tax is actually
paid by the Company, the provisions hereof for reimbursement are to such extent superseded. Such payments shall be
made by tl1e Company to the Trustee or S. W.
page 40 ~ Straus & Co., Incorporated, and the liability of the
Company shall thereupon cease.
Wherever in this Indenture the holder or registered owner
of any bond or bonds is permitted to make application to the·
Company, the Trustee or said S. W. Straus & Co., Incorporated, for reimbursement of any tax or taxes legally assessed
upon such bond or bonds or with respect to the interest or income thereon or upon such holder or registered owner by reason of his onwership thereof and paid or payable by him, ap . .
plication for suc.h reimbursement must be made within two
years from the date of payment of such tax or taxes assessed
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on account of the principal of said bond or bonds and in the
case of any tax or taxes levied on account of the interest or
income of said bond or bonds within two years, fJ.-om the due
date of the interest on account of ·w·hich any said income tax
or taxes are assessed, and thereafter the liability of the Company, the Trustee, or said S. W. Straus & Co., Incorporated,
for said reimbursement shall cea.se and determine. Any unexpended moneys deposited with S. vV. Straus & Co., Incorporated, on account of such tax or taxes may be retained by it
for its services in collecting, accounting and disbursing the
same to bondholders.
Nothing in this Indenture contained shall require the Company to pay any tax, assessment, impost, charge, claim, demand or lien whatsoever so long· as it shall in good faith and
by appropriate legal proceedings contest the validity thereof;
and if, in any such case, the Company shall, on written request therefor by the Trustee, deposit with said Trustee an
amount of money sufficient to discharge such tax, assessment,
impost, charge, claim or lien in full, including costs and interest, to be used by the Trustee for the purpose of discharging the same in the event that the Company shall be unsuccessful in said contest, any such delay in payment shall not subject said· premises or any part thereof to forfeiture or sale,
and shall not entitle the Trustee or the bondholders or any
of them to pay such contested charge or lien. In
page 41 ~ Hcu of depositing such cash the Company shall,
however, have the right to discharge such lien by
g'iving security or in such other manner as may be permitted
by law or to give to the Trustee a bond with a surety satisfactory to tl1e Trustee, such surety, if a corporation, to be authorized to do business in the State of New York. Said bond
shall be in such reasonable sum as will in the judgment of the
Trustee be sufficient for the purpose, conditioned to pay such
contested charge or lien in full, including costs and interest,
in case the Company, if it shall be unsuccessful in said contest, shall not fortlnvith discharge such charge or lien in full.
SECTION 3. The Company for itself, its successors and
assigns, covenants and agrees that without the consent of the
Trustee it and they 'vill uot hereafter apply for or take advantag·e of any deduction by reason of any mortgage from the
taxable value of the lands embraced in this Indenture and
will not claim any credit on principal or interest on said bonds
on account of the payment of any taxes upon said land, and in
the case of auy such deduction or claim or in the event of
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the passage after the date hereof of any law applicable to the
Commonwealth of Virginia, deducting from the value of the
land for tlw purpose of taxation any lieu thereon or compelling the ~rrustee to pay or deduct any taxes "rhich may
be imposed or assessed upon any of said bonds or upon said
mortgaged premises, or cha11ging in any wise the laws of taxation for st.ate or local purposes, or mortgages or deed secured
by a mortgage or the manner of the collection of any S\lCh
taxes so as to affect this Indenture, the Trustee shall have
the right to give thirty days' notice to the Company requiring
the payment of outstaudh1g bonds, and it is hereby agreed
that if such notice be given the entire indebtedness hereby
secured shall become due at the expiration of said thirty days,
anything herein c.ontained to the contrary notwithstanding.
Or said Trustee or the Company shall have the
page 42 } option, in lieu of such notice and either before or
after such notice, either to pay or contest the payment of sa~.d taxes, in which event the amount so voluntarily
paid by the ~rrustee or which he may be ultimately obliged to
pay after contest, ~hall forthwith become a first lien hereunder in favor of the Trustee upon said mortgaged premises
paramount to all liens thereon, and the Company covenants
and agrees to reimburse and repay to the Trustee upon demand the amount so paid by him.
ARTICLE IV.

Erection and llfai·ntenan:ce of Building.
S~JCTION 1. The Company covenants that it will with
clue diligence and before December 1, 1924, completely erect
and equip on said premises a l1igh-class eight story fireproof
apartment building, of reinforced concrete, brick and stone
<-~onstrutc1on, to have a content of note less than 777,000 cubic
feet. Said building shall be erected in accordance with plans
and specifications prepared and filed or to be filed by William
Lawrence Bottomley, Architect, and in accordance with such
additional or amended plans, details and specifications as may
be from time to time approveCl by the Trustee.

SECTION 2. The Company expressly covenants to fully
pay for said building and. all bills or claims contracted or
incurred in connection 'vith tlw erection, construction, and
equipment thereof as herein provided.
If the Company shall for any reason at any time fail to
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pay any bills incured in connection with such constuction and
equipment or shall abandon or unreasonably delay the construction and equipment thereof, or shall fail to complete
and equip the same, or shall be prevented from
page 43 ~ completing and equipping the same by any cause
whatsoever, the Trustee at his election (but without prejudice to any other right of the Trustee or the bondholders arising in consequence of such default) may discharge
any such unpaid bills incurred by the company at any time
during the construction and equipment of the building and
may complete the erection, construction, .and equipment
thereof. For the purpose of completing said building and
equipment thereof, the Trustee may make any and all necessary contracts for architects, contractors, construction work,
labor, matelial, supplies, and equipment in connection therewith in the name of the Company, and may sign the name of
the Company as its attorney-in-fact hereby irrevocably appointed for such purpose, to any and all papers and documents necessary for such purpose; or the Trustee may make
such contracts in his own name and may incur such indebtedness in his own name. The Trustee may in any event pay,
at ttny time, any outstanding just bills, liability or indebtedness so contracted or incurred by the Company, or by the
Trustee in the Company's behalf, and may make up any de. fici t in connection with the construction and erection of said
building and equipment thereof, and may pay any just bills
or indebtedness contracted by him in connection with any
such contracts, or in connection with any liability incurred
by him as aforesaid, regardless of whether or not any mechanic's or other lien claims have been filed or established
in any of the foregoing instances or the· Trustee may advance directly to the Company any and all sums which he may
deem necessary in his discretion for the above purposes or
any of them. The Company hereby e?Cpressly agrees to repay to the Trustee on demand any sums advanced by the Trustee in accordance 'vi th the foreg·oing provisions, and to reimburse t.he Trustee for and on account of any paypage 44 ~ ment or payments made by reason of or pursuant
to the foregoing provisions, and any and all sums
aclvanced by the Trustee hereunder, in addition to the amount
·of the bond issue herein provided for, shall he ·deemed a
·charge on said premises as provided in Article VI hereof.
The Trustee may at any time apply to the payment of any
of said bills, liabilities or indebtedness contracted or incurred
by the Company or the Trustee, all or any part of any moneys
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to which the Company might otherwise be -entitled under and
by virtue of its contract with said S. W. Straus & Co., Incorporated, or any building loan contract or agreement relating
to said building or premises, as· the attorney-in-fact of the
Company for that purpose hereby irrevocably appointed, and
the Company expressly covenants to repay to the Trustee on
demand any deficit after the application of such moneys to
the payment of said bills, liabilities or indebtedness.
SECTION 3. The Company expressly covenants to clear
off and remove any mechanic's liens 'vhich may be filed or
established against said premises in any court of corg.petent
jurisdiction forthwith upon demand of the Trustee, and in default thereof, the Trustee, without the necessity of obtaining
any further judicial determination thereof, may forthwith
in his sole discretion either clear off and discharge such
liens, or, allowing the same to stand, may order and direct
said S. W. Straus & Co., Incorporated, to retain and pay
over to the Trustee from any moneys remaining in its hands
then or thereafter payable by it to the Company under the
agreement hereinbefore mentioned, sufficient to satisfy said
liens with all expenses, including attorneys' fees, which may
be incurred in such satisfaction or in the contest thereof by
the Trustee or others interested.
page 45 ~

SECTION 4. The Company covenants to maintain said premises and contents in good :first-elass
repair, working order and condition and to -maintain the effieiency of its properties, and to make all necessary replacements and substitutions to the satisfaction and appro~al of
the Trustee, all building, fire and other similar departments
of the City, County, State and Federal government, all insurance companies, the Board of Underwriters, and the Fire
Insurance Exchang·e, if any, and all other similar organizations having any legal interest in or jurisdiction over th~
same.
SECTION 5. The Company covenants tha.t it will comply
with all laws, ordinances, a~ts, rules, regulntions and orders
of any national, state, municipal, legislative, executive, administrative or judicial body, commission or officer exercising any power of regulation or supervision over the Company, or any part of said mortgaged premises, whetlt~t· the
same be directed to conduct of the business of the Company,
· the erection of buildings, repairs, manner of use, structural
alterations or otherwise; provided, however, that the Com-
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pany may contest .any such law, ordinance, act, rule, regulation or order in any reasonable manner which will not affect
the title of the Trustee to any part of the trust estate, the
conduct of the Company's business, or the maintenance of that
hig·h standard of physical condition which is hereinbefore set
forth.
SECTION 6. The Company further agrees that as long
as it is the owner of the premises it will, at all times, maintain its corporate organization, and that it \Vill not permit
or suffer any use or non-use of its corporate authority and
franchises \Yhereby said corporate authority and franchises
may become in any wise forfeitable or forfeited. Any mortg·ag·e placed t.hereon shall be made expressly subject to the
lien of this Indenture to the full amount advanced or .to be
advanced hereunder.
- ·
SECTION 7. The Company covenants that it \vill keep
proper books of account and will maintain a modern and
standard accounting· system satisfactory to the Trustee and
therein make or cause to be made full and complete
page 46 ~ entries of all dealings and transactions of any kind
relating to the property, business and affairs of
the Company, which said books of account shall at all times be
open to the inspection of the Trustee. That it ·will cause
said books of account to be audited at least annually by accountants who shall be certified public accountants of high
standing·, subject to the approval of the Trustee. That it will
furnish to the Trustee a complete copy of such audit and of
all other audits made during the year in such detail as may
be satisfactory to the Trustee. That it will furnish to the
Trustee such other data relating to its business and affairs
as tlu~ Trustee may reasonably require. The provisions of
this paragraph shall be binding upon any person operating
the said mortgaged property and claiming by, through or under the Company.
ARTICLE V.

SECTION 1. The Company covenants to keep the mortgaged premises insured against loss or damage by fire and
lightning for soro of the full insurable value thereqf and after .
completion of said building· for not less than the amount of
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bonds hereby secured from time to time outstanding, and to
provide policies in a reasonable amount for the insurance of
said premises and property against loss or damage to persons or property by explosion of any steam boiler or fly 'vheel
on said premises~ and further to carry plate glass, workmen's
compensation, public liability and elevator insurance~ and to
maintain said insurance until the ~nth·e indebtedness hereby
secured shall be paid. All of said.. insurance shall be in companies satisfactory to the Trustee and shall be made payable
to the Trustee as his interest may appear, and said policies
shall be delivered to the-Trustee. All insurance policies shall
from time to time be procured and renewed by Harpage 47 ~ vey Brokerage Co., Incorporated~ as agent of the
Company, but neither said Harvey Brokerage Co.,
Incorporated, the Trustee, nor said S. W. Straus & Co., Incorporated, shall be liable for failure to procure or renew
such insurance. The Company covenants to pay all premiums
on said insurance policies upon presentation to it of the bill
therefor by said Harvey Brokerage Co., Incorporated. No
other insurance shall be placed on said premises without the
consent of the Trustee or said S. W. Straus & Co., Incorporated.
In case of the Company's failure to pay any premiums the
Trustee may do· so and any moneys so paid by the Trustee,
w·ith interest thereon at the rate of 6V2 % per annum from
the time of each advance shall become so much additional indebtedness secured hereby and ·be at once due and payable,
'vhich payments, 'vhen and as they may be made, shall be a
prior lien upon said premises. Any and all policies shall at
any time hereafter be. subject to the reasonable approval of
the Trustee, and, if he shall deem the company issuing same
unsatisfactory, ne'v policies shall be substituted.

SECrriON 2. If any of the mortgaged property shall be destroyed or clamaged by fire or any cause whatsoever, the Company covenants to forthwith repair, rebuild, restore, renew
and replace the same and to pay therefor.
The Trustee may collect and receipt for all claims under
said policy or policies, and any moneys due thereunder shall
be paid to the Trustee. When the estimated cost of such
repairing, rebuilding, restoring, renewing or replacing has
been established by a s'vorn statement of an architect or general contractor to be selected by the Tn1stee, the Company
hereby expressly agrees to deposit with the Trustee the difference, if any, between the cost of such repairing, rebuilding,
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restoring, rene,ving or replacing as thus shown and the net
amount of the insurance available for the same. In the event
- _
that the Company in the case of damage to any
page 49 ~ building or the .destruction thereof, shall with reasonable dispatch repair, rebuild, restore, renew or
replace the same or construct a new building or buildings
on said premises in place 0thereof, and the Company having
first deposited with the Trustee the aforesaid difference, or
furnished bond as hereinafter provided, in such case, but
not otherwis·e, all insurance moneys .)' hich shall be received
by him under policies covering said building or buildings,
shall, after deducting therefrom the reasonable charges of
the Trustee in connection with the collection and disbursement of said moneys, be paid out from time to time as the
work progresses, upon architects certificates, for the expense
of such repairing, rebuilding, restoring, renewing or replacing, but a sufficient amount of money shall at all times in the
discretion of the Trustee, be retained by him to pay for the
completion of such repairing, rebuilding, restoring, renewing
or replacing free from liens.
In the event that any such loss shall exceed Ten thousand
Dollars ($1~,000), the Company shall submit to the Trustee
plans and specifications, to be subject to the approval of the
Trustee, and shall exhibit to the Trustee any contract or contracts for such work or for the supplying of any such materials. In order to determine such cost, the Trustee may
thereupon obtain from any disinterested architect or contractor an estimate of the cost of such repairing, rebuilding,
restoring, renewing or replacing, the cost of which may be
deducted from the amount of such insurance.
In tl1e event of the total destruction of any building or
buildings or in the event of a loss requiring substantially the
reconstruction of an entire building or buildings, the company
shall fortlnvith proceed to erect, and complete a new building or buildings on the said premises to be substantially simila:r to the building or buildings so damaged or destroyed and
said new building or buildings shall be erected or constructed
substantially according to ti1e plans and spec.ificapage 49 ~ tions of the building so destroyed or according to
such otl1er plans and specifications as the Trustee in his absolute discretion may approve and supplied with
new equipment of the same type as destroyed.
If it shall not appear at any time that said insurance
moneys are sufficient to pay for the completion, erection and
equipment of said building or buildings in accordance with
1
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the plans and specifications approved by the Trustee, the
Company shall on demand deposit such shortage and deficit.
'vith the Trustee, or the Company may deliver to the Trustee a good and sufficient bond in form and amount and 'vith
sureties satisfactory to the Trustee, and conditioned that the
Company shall and will 'vithin eighteen months after the happening of such damage· or destruction of such buildings and/
or equipment, erect, complete and equip such new building or buildings, in accordance with said plans and specifications, in a manner satisfactory to the Trustee, free from all
claims for mechanics' or other liens. Upon being furnished
'vith said bond or such shortage or deficit being deposited
with him, the Trustee shall disburse said insurance moneys
as aforesaid, but not otherwise.
In computing the time for the erection of such new building
or buildings on said premises or any subsequent new building or buildings any delay caused by insurrection, riots,
strikes, lockouts, storms, fire, act of God or any unavoidable
shortage of materials or labor or causes beyond the control
of the Company, shall be added to the time allowed. After
the completion of said building or buildings, as aforesaid,
free from all liens, the net proceeds remaining from any and
all insurance policies covering the mortgaged premises shall·
be ·disbursed by the Trustee upon the order of the Company,
towards the equipment of said building or buildings with
suitable apparatus and fixtures of at least equal quality to
those previously in said building·s. Said orders shall be subject to the approval of the Trustee 'vith respect to
page 50 ~ the apparatus and fixtures covered thereby and
with respect to the amount thereof.
SECTION 3. In the event that the Company fails to forthwith repair, rene,v, restore, rebuild or replace the building
and mortgaged premises as provided in the last section, then
the Trustee, in his absolute discretion, is hereby authorized
(but not required) and without prejudice to any other right
or remedy hereunder, in the name of the Company, or otherwise, to do such repairing·, rebuilding, restoring, renewing or
replacing, and to have all insurance moneys together with the
money representing the difference, if any, heretofore provided for in said last section, applied toward the cost thereof,
and to do all other needful things so as to preserve the security hereof and in such events and for such purpose the interest of the Company in all insurance moneys shall be, by
virtue hereof, assigned and transferred to said Trustee.
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The Trustee may elect to proceed with such work before
said difference is deposited with him, and in such event the
Company agrees to pay to the Trustee on demand the difference between the aggregate of all insurance moneys collected
by the Trustee and the total cost of such repairing, rebuilding, restoring, renewing or replacing.
Any and all balances remaining in the hands of the Trustee after the complete repairing, rebuilding, restoring, renewing and replacing of said building or buildings or personal property as aforesaid, shall, provided the Company is
not in default in any cf the terms, conditions and provisions
of this Indenture be paid over to the Company.
In the event that the Company shall fail to rebuild or repair the said building or buildings or equipment so damaged or destroyed by fire within the period aforesaid next
after the happening of such damage or destruction in accordance 'vith the terms and conditions in this Indenture contained, then in such event said Trustee shall have
page 51 ~ and he hereby is given the rig·ht to apply any and
all proceeds of insurance policies which may at
such time be in his hands, to the repayment (1) of any and
all sums of money which may theretofore have been advanced
by such Trustee and shall not prior thereto have been repaid
to him, together with interest thereon at the rate of 61j2 o/o
per annum from the time of the ad-vancement until the repayment thereof in full; and shall (2) next apply the proceeds
thereof as far as the same shall allow, to the payment of accrued interest on bonds 'vhich shall have become due by lapse
of time or declaration; ( 3) next, to the payment of the principal of those said bonds, if any, then matured by lapse of
time or declaration and unpaid; (4) next, to the payment so
far as said funds may allo,v, of the principal of all of the
bonds secured by this Indenture 'vhich shall be outstanding
at such time and shall not have matured by lapse of time,
or declaration; tog·ethcr with the accrued and unpaid interest
in connection therewith, but without paying the premiu~s
heretofore provided for in Section 5, Article II hereof, and
the balance, if any, (5) shall be paid to the Company; in the
event that the said funds shall not be sufficient to pay in full
all of the items hereinabove provided for to be paid, then
and in such event said Company shall forthwith pay over the
deficiency in connection therewith to the Trustee to be applied as last hereinbefore provided. Until said deficit is met,
the Trustee may in his discretion pro-rate the funds then
available in the order and manner in this paragraph provided.

Stuart Court Realty Corp., etc. v. W. R. Gillespie.

79

· SECTION 4. In no case shall the receipt by the Trustee
of any moneys for insurance be deemed to be a payment on
account of the bonds secured he.reunder, nor shall the grant,
mortgage, pledge and charge hereby created be lessened,
novated or in any way interfered 'vith by reason of any such
receipt, any law~ usage or custom to the contrary notwithstanding.
page 52}

.A.I~TIOLE

VI.

Trustee Jtlay .Act for Cornpany.

SECTION 1. The Trustee is hereby authorized, or in case
of his reftfsal to act, the legal holder or holders of not less
than 51 in amount of the bonds hereby secured and outstanding at such time, are hereby authorized, but not required,
whenever and as often as it may become necessary or advisable to do so by reason of the delinquency of the Company in
the performance of the covenru1ts of this Indenture, to procure or renew insurance or to collect insurance moneys, or to
place said mortgaged property in proper condition and repair,-or to discharge taxes or assessments or other charges,
levied, imposed or assessed upon the real estate and personalty or any part thereof, or to redeem the same from any tax
sale or forfeiture or to purchase any tax title thereon existing, or to remove any mechanic's lien or other lien or incumbrance thereon existing, or to carry on the prosecution or defense of a11y snit affecting the security for the bonds issued
hereunder, and to advance or expend the necessary money
for any of said purposes including the payments of· reasonable la,vyers' fees and court costs, stenographers' charges
and expenses for procuring evidence, if any, and any and all
costs for the preparation for trial or trial of any such suit.
The Company expressly covenants to pay to the Trustee
all moneys advanced or expended, pursuant to any and all
of the provisions of this Indenture with interest on each
item at 6V:.!% per annum, all of which sums shall be deemed
a first lien and charge on said premises prior and paramount to the bonds hereby secured, and are hereby declared
to be so mueh additional indebtedness secured by this Indenture and to be payable on demand in the same coin and in the
same manner as the bonded indebtedness secured hereby and
the Company agrees on demand ·to execute a note or certificate of indebtedness in proper form payable to
page 53 ~ the Trustee or hearer, evidencing any and all sums
so advanced by the Trustee, and any and all instru-
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ments so executed shall be in all respects secured by this Indenture. Subject to the provisions of Article III hereof, it
shall not be obligatory to inquire into the validity of any tax
title,. or of taxes, assessments or charges or of sales therefor,
or of liens or other items in advancing moneys in that behalf
as above authorized. Any action taken by the 'rrustee or by
the bondholders under the provisions of this Article shall be
without prejudice to and not exclusive of any other of their
rights hereunder by reason of the default, if any, of the Company, which shall give rise to such action, and the provisions
hereof shall not be construed as in any sense obligatory or
as requiring any affirmative action on the part of the Trustee and bondholders.
ARTICLE VII..
Right to Declare Bonds Due..
SECTION 1. In case. de-fault shall be made with respect to
the payment of the principal of or interest on any of said
bonds or in the due observance or performance of any covenant or condition ·whatsoever in this Indenture required to
be kept or performed by the Company (except as to payment
of principal to be made March 3, 1936,) and such default
shall continue for a period of thirty days after written notice thereof to the Company by the Trustee, or to the Company and the Trustee by the holders of not less than 51%
in amount of the bonds hereby secured and then outstanding,
specifying wherein such de-fault consists ; or in the event tha,t
the Company while the owner of the premises herein mortgaged (1) shall cease doing business or (2)-shall be dissolved
or go into liquidation or (3) in the event that a receiver of
the Company or any of its property shall be appointed {other
.than a receiver in connection with internal dissention in the
•
corporation) or (4) in the event that the Compage 54~ pany shall be adjudicated a. bankrupt or insolvent,
or shall make an assignment for the benefit of its
creditors, or shall voluntarily begin any proceeding or take
any steps for the purpose of having itself declared or adjudicated a bankrupt or insolvent, then and in any such case the
Trustee, in his discretion, and without any action on the part
of any bondholder, may, and upon the written request of the
holders of not less than 51% in amount of the bonds then outstanding shall, or in case of his refusal or failure so to act
within thirty days after such request, the holders of not less
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than 51% in amount of said bonds, may declare the principal
of all or any part of the bonds hereby secured and then outstanding to be due aud payable immediately, and upon such
declaration the said principal so declared to be due and payable, together with the interest acc.rued thereon, shall become
and be due and payable immediately, at the place of payment aforesaid, anything in this Indenture or in said bonds
to the contrary notwithstanding. The Company shall not be .
entitled to any notice of default with respect to payment of
principal to be made ~!arch 3, 1936, or. with respect to defaults
enumerated in sub-1tumbers (1)_ to (4) inclusive of this paragraph, or to any other notice not expressly herein provided
for.
The above provisions, however, are subject to the condition
that if, after the principal of any or all of_ said bonds shall
have been so declared to be due and payable, and before any
sale of said premises under and pursuant to the personal
power of sale hereinafter expressly conferred and authorized,
or under and pursuant to any order, judgment or decree in a
judicial proceeding for the foreclosure of the lien hereof, all
principal of said bonds due by laps of time and not by such
declaration, and all arrears of interest upon said bonds, and
interest on overdue bonds or overdue installments of interest at the rate of 61h9'o per annum, shall have been paid by the
Company or collected out of said premises, and the Company
shall also have performed all other things· in respect to which
it may have been in default hereunder, and shall have paid
the reasonable charges of the Trustee or of the holders of
said bonds, including reasonable attorneys' fees
page 55 ~ paid or incurred, the Trustee may, by wl'itten notice to the Company, waive such default. and its
consequences; but no such waiver shall extend to or affect any
sub~equent default or impair any right cous·equent thereon.
ARTICLE VIII.

Power of Entry and Trustee's Right to Take Possession.
SECTION 1. In any case in which under the provisions of
Article VIT hereof, the Trustee has the right to declare the
principal of any bonds hereby secured and then outstanding
to be due and payable immediately, and in the event. of default in the prompt payment of the principal or any part
thereof to be made l\farch 3, 1936, the Company covenants,
at any time or times, upon the demand of the Trustee, forth-·
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'vith to surrender to him, and the Trustee shall be entitled
to take actual possession of the mortgaged premises as for
condition broken, and, in his discretion may, 'vith or without
force and with or without process of law, and before or after
declaring the principal of said bonds immediately due, and
'vithout any action on the part of any bondholder, enter upon,
take and maintain possession of all or any lAtrt of said mort. gaged property, together with all records, documents, leases,
books, papers and accounts of the Company relating thereto,
and may, as the attorney-in-fact or agent of the Company, or
in his own name as Trustee, acting under the assignment ~f
rents hereinabove made, and under the po,vers herein granted,
hold, manage and operate said mortgaged property and collect the rents thereof and lease the same in such parcels and
for such times and on such terms as he may see fit, and may
cancel any lease or sublease for any cause or on any ground
which 'vould entitle the Company to cancel the same, and may
sign the name of the Company or its successors or
page 56 ~ assig11s, to all papers and documents in connection
with such operation, and shall, after paying out
of the revenue from said mortgaged premises all expenses of
management and operation of said mortgaged premises, insurance premiums and the costs of such repairs, replacements, alterations and useful additions as may seem to him
proper and judicious, and all taxes, assessments or charges,
or liens upon said mortgaged premises or any part thereof,
together with reasonable attorneys' fees and after retaining
reasonable compensation for all amounts collected as Trustee's fees for his services in that behalf, and such further
sums as may be sufficient to indemnify the Trustee against
any liability, loss or damage on account of any matter or thing
clone in good faith in pursuance of the duties of the Trustee
hereunder, apply the residue, if any, first to the payment of
the defaulted coupons, if any, in the order of their maturity,
"ith interest thereon at the rate of 6lf~% per annum from the
date of maturity thereof, next to the payment of accrued
interest on bonds 'vhich sl1all have become due by lapse of
time or declaration, and next to the payment of the principal
of those of said bonds, if any, then matured by lapse of time
or declaration, and unpaid; in every instance such payment
to be made ratably to the persons entitled thereto without
discrimination or preference. Upon the payment in full of
whatever may be due for principal or interest on said bonds
or be payable for any other purpose, before any sale of the
premises or the entry of an order, judgment or decree for
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the sale thereof in a judicial proceeding for the foreclosure
of the lieu hereof, the Tn1stee, after making such provision as
to him may seem advisable for the payment of the next installments of principal and interest, shall restore to the Company the possession: of said property, which shall thenceforth be subject to this Indenture as if such entry had not
been made.
·
The })ower of entry and the powers incidental
page 57 ~ thereto as herein provided for may be exercised as
often as occasion therefor shall arise, and their exercise shall not suspend or modify any other right or remedy
hereunder.

ARTICLE IX.
Foreclosure, Sale and Distribution..
SECTION 1. In any case in which, under the provisions
of Article VII of this Indenture, the Trustee has the right
to declare the principal of any bonds hereby secured and
outstanding to be due and payable immediately, and in the
event of default in the prompt payment of the principal or
any part thereof to be made ~larch 3, 1936, the Trustee may,
without any action on the part of any bondholder, and with
or without declaring said bonds due, and, upon the written
request of the holders of not less than 51% in amount of said
bonds then outstanding, shall
(a) witlr or without entry personally or by agent or attorney, sell to the hi~hest bidder or bidders all and singular
the mortg,agecl premises and all right, ti tie, interest, claim
and demand therein, and right of redemption thereof which
sale or sales shall be by public auction at such place or places
as the Trustee may select, or as may he required by law, and at
such time or times and upon such terms as the Trustee may
fix and briefly specify in the notice or notices of such sale or
sales to be given as herein provided, or as may be required by
law.
(b) proceed to protect and enforce his rights and the rights
of the bondholders herein, either by suit or suits in equity
or at }a,y·, in any court or courts of competent jurisdiction,
whether for specific performance of any covenant or agreement contained herein or in aid of the execution
page 58 ~ of any powers herein granted or for any foreclosure hereof or hereunder, or for any other sale of
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the mortgaged premises or any part thereof, so far as may
be authorized by la,v, or for the enforcement of such other
or additional appropriate legal or equitable remedy as the
Trustee may deem most effectual to protect and enforce the
rights aforesaid.
R-e~sonable compensation for the services of the Trustee
and all costs and reasonably necessary expenses, including
all expense of preparing for trial and trial, reasonable attorneys' and counsellors' fees, referees' fees, stenographers' or
reporters' fees or charges for taking, reporting, or transcribing any statement of witnesses or testimony or evidence
given or heard therein, expenses of procuring testimony and
evidence, the cost of procuring abstracts of title, opinions of
title and continuations thereof or .a title guaranty policy or
policies, and documentary evidence, if any, and printing bills
incurred by the Trustee in any such proceeding or in the
preparation therefor or incurred by bondholders in a proceeding instituted under Section 7 of this Article, or in the
preparation therefor shall become so much additional indebtedness secured by this Indenture, and until the same is paid,
such proceeding shall not be dismissed.
(c) in the event of any sale by virtue of the power of sale
herein contained or of judicial proceedings notice of any such
sale shall state the time and place, when and 'vhere the sam~
is to be made, shall contain a brief, general description of
the property to be sold and of the terms thereof, and shall be
published once or twice for four successive 'veeks prior to
such sale in a daily newspaper of general circulation published in the City of Richmond, State of Virginia, and such
notice shall also comply with any requirement of statute, rule
or order of court applicable thereto. The Trustee may adjourn or cause to be adjourned any such sale from time to
time by announcement at the time and place appointed for
such sale or for such adjourned sale, and without further notice of publication such sale may be made at the time and
place to w·hich the same shall be so adjourned,
page 59 ~ unless otherwise required by la,v, and upon completion of any sale the Trustee shall execute and
deliver to the accepted purchaser, who may be either the
Trustee or a bondholder, or any other person, a deed of
conveyance, sale and. transfer of the property sold or shall
execute and deliver in conjunction with the deed of the court
officer conducting such sale, a proper release of such property. The Trustee is hereby irrevocably appointed the true
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and lawful attorney of the company in its name and stead
to make all necessary deeds of conveyance, sale or transfer
of the property so sold, and for that purpose may execute
all necessary acts of conveyance, assi!,rnment and transfer,
and may substitute one or more persons with like power, said
company hereby ratifying and confirming all that its said attorney or such substitute or substitutes shall la,vfully do by
virtue hereof. Nevertheless said company shall, if so requested by the Trustee, ratify and confirm such sale by executing and delivering to the Trustee or to such purchaser
all proper deeds, conveyances and releases as may be designated in such request. A11y such sale, either under the
power of sale hereby conferred, or by virtue of judicial proceedings shall divest all right, title, interest, estate, claim
and demand whatsoever, either at law or in equity of the company of, in and to the property sold, and shall be a perpetual
bar both at law and in equity against· such company and
against any person claiming or to claim the premises sold or
any part thereof through said company.
SECTION 2. Upon or at any time after the commencement
of any proceeding hereby authorized to be instituted after
any one of the aforesaid events of default shall happen, the
Court hearing the same upon application and by nomination
by th.e complainant as a matter of strict right and without.
notice to the Company or. anyone claiming under it, and without regard to the then value of said moi·tgaged
page 60 ~ premises, shall appoint a receiver or receivers of
said mortgaged premises or any part thereof, and
the Company hereby irrevocably consents to such appointment and waives notice of any application therefor. Any
such receivers shall have all of the usual powers and duties
of receivers in like or similar cass, and all the powers and duties of the Trustee in case of entry as hereinabove provided,
and shall continue as such and exercise a.ll said powers until
the date of confirmation of sale, and apply the moneys collected to the payment of reasonable compensation for his
and his attorney's and counsel's services to be fixed by said
Court, to the payment of the expenses and charges of operating and maintaining said mortgaged premises and property,
including taxes, insurance premiums, water taxes and repairs,
\vbether accruing before or after such sale, and the balance,
if any, toward the payment of the indebtedness hereby secured, and of any deficiency decree that may be entered in
such proceeding. Any receiver appointed, under any pro-
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vision of this Indenture may operate and carry on the business of the Company as completely and unrestrictedly as could
such Company prior to such proceedings, any law now in
force or hereafter enacted to the contrary notwithstanding.
Any such receiver shall have the right to incur obligations
and to issue certificates therefor, for such purposes in such
amount, at such times, for such maturities and at such rates
of interest as the Trustee shall authorize.
SECTION 3. In case of a sale of said mortgaged property or any part thereof under this Indenture, the proceeds
of such sale, unless otherwise provided by law, shall be applied as follows :
I

(a) To the payment of all costs of the action, including reasonable compensation of the Trustee, his agents, attorneys and counsel, of all costs and expenses of any pro . .
ceedings as provided in Section 1 of this Article, and of all
costs of advertisement, sale and conveyance and
page 61 ~ compensation of any receiver, his agents, attorneys and counsel and expenses of receivership.
(b) To the payment of all other expenses of the tn1st
hereby created, including all moneys advanced by the Trustee
or the holders of said bonds pursuant to the provisions of this
Indenture, or for any other purpose authorized or permitted
by the t.erms of this Indenture, with interest thereon at the
rate of 61f2 % per annum from the time of the respective ad-:
vances of such sums until the repayme1;1t thereof; all of such
items referred to in this and the above subparagraph (a) shall
be ·so much additional indebtedness secured by this Indenture, and shall be included and allo"'ed in the judgment or decree entered in any such foreclosure suit, if lawful.
(c) To the payment pro rata of all of the said bonds and interest coupons and interest on overdue bonds not represented
by interest coupons and interest on overdue interest coupons,
without preference of principal over interest or interest. OV(:)r
principal, subject, however, to the provisions of Article II,
Sections 3 and 6, and of Section 7 of this Article. Only coupons which have matured and the earned ·portion of those
next maturing, shall be entitled to participate in such proceeds.
(d) To the pro rata payment of any said income tax due
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the holder or holders of any bond or bonds or interest coupons in accordance with the provisions of Section 2 of Article
ITI hereof.
(e) To the payment of the surplus, if any, to the Company.
SECTION 4. At any such sale any bondholders or the Trustee may bid for any purchase said mortgaged premises or
any part thereof. 'l'he purchaser at any such sale shall be
entitled in making settlement or payment for the
page 62 } property purchased, to use and apply any bonds
and any matured and unpaid coupons hereby secured, by presenting such bonds and coupons in order that
there may be credited thereon the sum apportionable and applicable to the payment thereof, out of the net proceeds of
such sale; and thereupon such purchaser shall be credited on
account of such purchase price payable by him, with the stun
apportionable and applicable out of such net proceeds to the
payment of the bonds and coupons so presented; PROVIDED,
HOWEVER, that in all cases the purchaser or purchasers
shall pay in money a sufficient sum to cover the items referred to in subparagraphs (a) and (b) of Section 3 of this
Article. No purchaser at any such sale shall be bound to see
to the application of the purchase money or to inquire as to
the authorization, necessity, expediency or regularity of any
such sale. Any such sale shall operate to divest all rig·ht,
title, interest, claim and demand whatsoever, either in la'v or
in equity, of the Company, its successors and assigns, and of
any person claiming through or under them, in and to the
property so sold, or any part thereof. At the time of any
such sale, if any of the bonds hereby secured are not then
due by their terms or declaration, said bonds shall thereupon
become forthwith due and payable except as otherwise proYided in Section 7 of this Article. Should the Trustee become the purchaser ~t such sale, the follo,ving rights, privi-leges and obligations shall at the option of the Trustee thereupon be created; (a) All the bondholders shall contribute
and pay the Trustee their respective and proportionate share
of the total of the items referred to in subparagraphs (a)
and (b) of Section 3 of this Article, for 'vhich contribution
and payment they shall be respectively liable as for money
paid by him at their request and in default of such contribution and payment, and as a cumulative and not an alternative
right, the Trustee shall have a lien therefor upon the interest
of such defaulting bondholders in said premises or in the
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proceeds received by the Trustee upon any subsepage 63 ~ quent sale thereof; (b) the Trustee may forth,vith
.
sell and convey said premises as a whole· or in
such parts and ·parcels and for such price and upon such
terms as to him in his sole discretion may seem proper, and
(c) until the Trustee shall thus sell and dispose of said premi· ses, he shall be entitled to enter upon and take possession
of the same, to complete the construction and equipment of
the buildings ; if necessary to carry out the purposes pf this
Indenture, to lease or operate, maintain and manage the same
by such agents, servants and attorneys as he may _select, and
receive and to collect the rents, earniugs, income and profits
thereof, and to pay therefrom and from the proceeds of any
sale thereof, all proper costs, charges ·and expenses of such
construction and equipment, operation, maintenance and management, including reasonable compensation for such Trustee,
his servants, agents and attorneys, from time to time, as he
may select, and to distribute the remaiuder of moneys thus
received by him ratably among those entitled thereto.
SECTION 5. If any one or more of the events of default,
as set forth in this Indenture, shall happen and shall continue
for thirty days after notice of default in the cases where such
notice is hereinbefore provided for, the Company on demand
of the Trustee will pay to the Trustee at the office of said S.
W. Straus & Co., Incorporated, in the City of New York, for
the benefit of the holders of the bonds and coupons and claims
for interest then outstanding, in United States gold coin of
not less than the standard of 'veigh t and fineness existing on
the date hereof, a sum equivalent to the amount due on all the
outstanding bonds for principal and interest 'vith interest
upon the overdue principal and installments of interest at
the rate of 6¥2 % per annum, and in case the Company shall
fail to pay the same forth,vith upon such demand the Trus~
tee in his own name and as trustee of ~n express trust shall
be entitled to recover judgment for the whole
page 64 ~ amount so due and unpaid. The Trustee shall be
entitled to recover judgment as aforesaid either hefore, after or during the pendency of any proceeding for the
enforcement of the lien of this Indenture and his right to re~
cover any such judgment shall not be affected by any sale
-hereundei· or by the exerc.ise of any other right, power or
remedy for the enforcement of the provisions of this Inden~
ture or by the foreclosure of the. lien thereof; and in case of a
sale of the mortgaged property or any part thereof and of the
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application of the proceeds of sale to the payment of the indebtedness represented by the bonds, coupons and claims for
interest, the ':rrustee in his own name and as trustee of an express trust shall be entitled to receive and to enforce payment
of any and all deficiency or amounts then remaining due and
unpaid upon any or all of the bonds then outstanding for the··
benefit of the holders thei'eof, and shall be entitled to recover
judgment for any portion of such indebtedness remaining unpaid, with interest. No recovery of any judgment by the Trustee and no levy of any ex~cution under any such judgment
upon property subject to the lien of this Indenture or upon any
other property shall in any manner or to any extent affect or
impair the lien of the Trustee upon the mortgaged property
or any part thereof or any rights, powers or remedies of the
Trustee hereunder or any rights, powers or remedies of the
holders of said bonds and coupons, but such lien, rights, powers and remedies shall continue unaffected and unimpaired
as before. Any moneys thus collected by the Trustee under
tl1is Section shall be applied by the Trustee as and in the manner provided for in Section 3 of this Article.
SECTION 6. The Company will not at any time insist upon
or plead or in any manner whatsoever take the benefit or advantage of any extension law now or at any time hereafter
in force, nor will it claim, take or insist on any
page 65 J benefit or advantage from any la'v now or hereafter
in force providing for the valuation or appraisement of the mortgaged property or any part thereof prior
to any sale or sales thereof to be made pursuant to any provisions herein contained, nor will it apply for or obtain any
order or decree of any court of competent jurisdiction for
the accomplishing of any of the aforesaid purposes, and it
hereby expressly waives all benefit and advantage of any
such la'v or. laws, orders or decrees and covenants that it will
not hinder, dela:y or impede the execution of any po,ver herein
granted and delegated to the Trustee, but that it will suffer
and permit the execution of every such power as though no
such law or laws had been made and enacted.
SECTION 7. Whenever under the provisions hereinabove
contained it shall have become the duty of the Trustee to sell
the mortg-aged premises or to institute legal proceedings
upon the written request of the requisite number of bondholders and upon deposit or tender of deposit of the requisite number of bonds with the Trustee, and upon tender of
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proper indemnity, and the Trustee shall have wrongfully or
unreasonably refused or failed to act within thirty days after
such request and tender of indemnity, then and in any such
case, but under no other condition, the same number of bondholders who under the provisions hereof have the right to de~mand action by the Trustee, may jointly take such action or
institute such proceeding·s in law or equity as it 'vas the duty
of the Trustee to institute, but for the legal benefit of all
holders of the bonds and coupons then outstanding. Every
holder of any of the bonds hereby secured, including pledges,
accepts the same subj~ct to the express understanding and
agreement that every right of action:, 'vhether at law or in
equity, upon or under this Indenture, is vested exclusively
in the Trustee as trustee of an express trust, and under no
circumstances shall the holder of any bond or coupon, or any
number or combination of such holders, have any
page 66 ~ rights to institute any action at la'v upon any bond
or bonds or any coupon or coupons, or otherwise
or any suit or proceeding in equity or otherwise, except in
case of refusal on the part of the Trustee to perform any duty
imposed upon him by this Indenture after request in 'vriting
by the holder or holders of at least 51% in amount of said
bonds as aforesaid. No action at la'v or in equity shall he
brought by or on behalf of the holder or holders of any· bonds
or coupons 'vhether or not the same be past due, except by the
Trustee or by the requisite number of bondholders acting in
concert under the provisions of this Section for the benefit of
. all bondholders ;
A. PROVIDED, HOWEVER, that the holders of a majority in amount of principal of such portion of bonds falling
due at any respective maturity and/or the holders of a majority in amount of interest coupons falling due upon any interest date as shall remain unpaid for the period of thirty
days after the due date thereof, may thereafter upon ten days
written notice to the Company, institute such action at law
or proceeding in equity for foreclosure or otherwise as to
such holders shall seem fit and proper, 'vith the same rights
and po,vers and to the same extent as the Trustee; sl.tbject to
the following provisions, terms, conditions and restrictions:
(a) Said holders shall first obtain the '"Titten consent of
the Trustee, which consent the Trustee may in his sole discretion grant or withhold, and may make such consent conditional upon such terms and stipulations as he may deem
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wise or expedient, and may require all of said bonds andjor
coupons to be produced and cause all of said bonds and/or
coupons to be subordinated by endorsement in such m~ner
and form as the Trustee may deem proper.
(b) The lien of the bonds and/or coupons held by the per.;.
sons instituting such action or proceeding (or subsequently
joining therein as hereinafter provided) and the
page 67 } lien and security of this Indenture as to said bonds
and/or coupons shall ipso faoto by the institution
of such action or proceeding, or joining therein, be rendered .
junior, inferior, subject and subordinate to the lien of all
other bonds and coupons then outstanding secured by this indenture other than the bonds and coupons then outstanding·
which may have been theretofore subordinated.
(c) Such action at law or suit in equity and all proceedings had thereunder and any and a.ll orders, judgments, decrees, findings, sales or other proceedings had pursuant
thereto or thereunder shall in each and every instance be
made junior, inferior, subject and subordinate to the lien of
the other bonds and coupons secured by this Indenture then
outstanding, except as aforesaid, and to the lien of this Indenture as to said other bonds and coupons and to any proceedings had or taken under the terms of this ·Indenture subs e-.
quent to such date.
(d) Any and all actions or proceedings so instituted shall
be had for the equal and proportionate benefit of all holders
of said bonds and/or coupons who have instituted or joined
in such action or proceeding holding unpaid bonds and/or coupons in sueh respective maturity.
(e) In the event that the Trustee at any time prior to
. judgment, decree or sale, in proceedings brought under the
provisions of this Section- 7A, shall elect to declare all of the
outstanding bonds due and payable, such proceedings· shall
be discontinued and the holders of the bonds and/or coupons instituting any action at law or in equity or joining
therein under the provisions of this Section 7A, shall be restored to the rights of all other holders of bonds and/or coupons hereunder to th~ same extent as if such last mentioned
action or proceeding had not been instituted and any funds
in the hands of a receiver appointed in any such last mentioned suit or proceeding brought by bondholders ~nder the
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provisions of this Section 7A, to the extent that such funds
may be available for payment on account of the inpage 68 ~ terest and principal of bonds secured hereby, shall
in such event be turned over to the Trusteee or
Receiver, if any, a.ppointed in any subsequent action or proceeding instituted for the benefit of all bondholders.
(f) All of the. other provi,sions of this Indenture shall insofar as the same are consistent with the terms of this Section 7.A. apply to foreclosure brought under the provisions of
this Section 7.A..
(g) Every remedy, right and/or privilege provided for under this portion designated (A) of this Section 7 may be
exercised from time to time and as often as occasion therefor
may arise, subject only to the restrictions, limitations and conditions hereinabove provided in this portion designated (A)
of this Section 7 and any number of said proceedings or actions may be instituted simultaneously or successively and/or
carried on concurrently subject as hereinbefore provided.
ARTICLE X.

Liabilities,

D~t.ties,

Powers and Rights of the Trustee.

SECTION l. The recitals of fact contained herein and hi
the bonds issued hereunder shall be understood as made
solely by the Company and not as made or vouched for by
the Trustee. The Trustee shall have no responsibility for
the validity of the lien of this Indenture or the executio:c or
acknowledgement hereof, nor as to the title, value or extent
of the security afforded hereby; and s~1all be under no obligation to see to the reeording, registration, filing. o~ refiling of
this Indenture, or any instrument of further assurance, or
to the giving of any notice thereof, or to see that any of the
property intended now or hereafter to be conveyed in trust
hereunder is subjected to the lien hereof or to see to the use
or application of the bonds or their proceeds.
page 69

~

SECTION 2. The Tntstee shall be under no obligation to recognize any person, firm or corpora~
· tion as the holder or o'vner of any of the bonds secured
hereby, or to do or refrain from doing any act pursuant to
the request of any person, firm or corporation, professing to
be or claiming to be such holder or owner, until such sup-
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posed holder or owner shall produce the said bonds and deposit the same with the Trustee. But all powers and rights of
action hereunder may be exercised and enforced at all times
by the Trustee, a.t his election, without the possession or production of any of said bonds or coupons or proof of ownership thereof at any time whatsoever. The 'l'rustee shall not
be answerable for the default or misconduct of any agent or
attorney employed by him in and about the execution of this
trust if such agent or attorney shall have been selected with
reasonable care. The Trustee shall not be personally liable
for any debts contracted by him nor for damages to persons or
property incurred by him, nor for damages to persons or
property of any kind whatsoever, or for salaries or non-fultillment of contract during any period wherein he shall manage the trust estate or premises upon entry.
SECTION 3. The Trustee shall not be in any way liable
for the consequence of any breach of the covenants herein
contained, or for any act done or anything omitted hereunder
by the Company, and in. no. event shall the Trustee be liable
to any bondholder, except for gross negligence or wilful misconduct or neglect. It shall be no part of the duty of the Trustee to effect or collect insurance against fire or other damage
on any portion of said premises or to renew any policies of
insurance or to inquire or keep informed as to the performance or observance of any covenant or agreenwnt on the part
of the Company under this Indenture or to pay any taxes, assessments, or other charges upon the premises or to do any
other thing not affirmatively and expressly agreed to be done.
by him hereunder.
page 70

~

SECTION 4. The Trustee shall not be under obligation to defend any suit or proceedings brought
against him by reason of any matter or thing connected with
the trusts hereby created or by reason of being Trustee hereunder, or to take any action towards the execution or enforcement of any trust hereby created, unless reasonably indemnified by the Company or by said bondholders or some
of them, to the satisfaction of the Trustee, against all loss,
costs, damages and expenses which might result therefrom
or be occasioned thereby; PROVIDED, HOWEVER, that
nothing in this Section contained shall affect any discretion
herein given to the Trustee to determine whether any action
shall be taken.
"\Vhere the Trustee has demanded or received indemnity
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under the- provisions of this Indenture, and it shall afterwards appear 111 the judgment of the Trustee, that the indemnity so demanded or received is or may become insufficient, the Trustee shall not be required to take any further
action hereunder until additional indemnity shall have been
furnished to the said rrrustee.
The Trustee shall be entitled to be reimbursed for all proper
outlays of every sort and nature by him incurred in the discharge of sai.d trust, or in defense of any suit or proceeding brought against him as Trustee hereunder, and to receive a reasonable and proper compensation for any duty
that he may at any time perform in the discharge of said trust
or in defense of such proceeding and all such fees, commissions, compensations and disbursements, including reasonable
attorney's fees, shall constitute a first lien on said premises.
· SECTION 5. 'rhe Trustee shall be entitled to act upon
any notice, request, consent, certificate, bond, letter, telegram or other instrument or paper believed by him to be genuine and to have been properly executed, and shall be entitled,
but not required, to receive as conclusive proof of any fact
or rna tter required to be ascertained by him hereunder, a certificate signed by the Company, unless in this Indenture otherwise specifically provided, and any such certificate
page 71 ~ or evidence prescribed by this Indenture which
the Trustee may accept, shall be full protection and
justification for anything suffered or done by the Trustee in
good faith in reliance thereon.
SECTION 6. It is covenanted and agreed that in all actions,
suits, or proceedings, or dealings or transactions in any way
affecting or relating to this Indenture, or to the premises or
to the property covered by the lien of this Indenture, or any
part thereof, or to the title thereto, the Trustee shall be
deemed the representative of the bondholders. In no case
shall it be necessary to notify any bondholder or to make
any bondholder a party to any action, suit or proceeding for
the purpose of binding or concluding him. The Trustee is
hereby authorized and empowered to enter into any agreement with the Company, modifying, amending, altering, releasing, waiving or supplementing any of the terms, conditions
and provisions of this Indenture if he shall deem that the
same is consistent 'vith the best interests of the bondholders. The Trustee is also hereby authorized and empo,vered
to consent to the renewal, replacement or substitution of any
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of the property covered by the lien of this Indenture, as provided herein. .Any such a.gTeement or consent shall be in writing-, and shall be recorded in the place or places where this
instrument is recorded.
~ehe Trustee is expressly authorized and empowered to
release any part of the premises which shall not materially
affect the security of the bondholders on such terms andjor
for such consideration as he may deem for the. best interests
of tlw bondholders and is also authorized to substitute other
securities or properties for any securities or properties, from
time to time held by the Trustee or secured under this Indenture. The Trustee is also hereby authorized ru1d empowered
to join with the Company in any instrument or deed dedicating any part of said premises for use as a public walk, highway, or alley, or parkway, or in subdividing or platting said
premises or any part thereof, or in vacating any now or then
existing plat or subdivision or any part thereof.
page 72 ~ rrhe Trustee is also hereby authorized and empowered to join in and enter into any la,vful contract
or arrangement with the Company and the owner or owners
for the time being- of any adjoining premises, fixing ay dividing or boundary line which ma.y be in dispute or respecting
the erection or consh·uction of any party or division wall or
any party caissons upon or along a11y dividing line behveen
~:he said mortgaged premises and any adjoining premises,
iucluding any contract terminating, abrogating, extending or modifying any such ne·w or existing agreement,
or respecting tlw c:ancellation or modification in whole or in
part of any easements, or restrictions affecting the premises.
lt is hereby ~ovenanted and agreed that the decision of the
Trustee as to the necessity or expediency of any action, and
any action· taken by the Trustee, pursuant to the authority
vested in him by the Section, shall be conclusive and binding
upon every bondholder and every person at any time claiming or to claim under this Indenture, and in no event shall the
assent of m1y bondholder or person as aforesaid, other than
the Trustee, be required to give binding effect theretQ. The
Trustee is expressly authorized at any and all times to receive any and all property of every kind and nature now
O'\"lned or hereafter acquired hy the Company and to hold
the same as and for additional securitv or for substituted
security. The foreg·oing po,vers and ail other powers conferred upon the Trustee by this Indenture may be exercised
at any time and from time to time by the Trustee in his absolute discretion whenever and as often as the occasion there-
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for may arise, provided, however, that the said powers shall
be construed as optional with the Trustee and shall not be
deemed in any sense obligatory or as imposing any affirmative
·
duties on the Trustee.
SECTION 7. In case of any suit or proceeding in any way
relating to or affecting said mortgaged property, including
any suit or proceeding in connection with the Torpage 73 ~ rens Act, so called, wherein said Trustee, or said
bondholders, or any of them, shall be a party or
parties, reasonable compensation for services of the Trustee
and all court costs and reasonably necessary expenses incurred by the Trustee, including attorney's fees, stenographer's charges and costs of procuring abstracts of title and
continuations thereof, or of a title policy or a continuation
thereof, and costs of procuring testimony and evidence. and
statements of witnesses and documentary evidence, if any,
incurred by said Tn1stee in or about such suit or proceeding
or in the preparation therefor, shall be allowed to and paid
to the Trustee by the Company on demand, and shall be a
charge on the mortgaged premises prior and paramount to
the bonds hereby secured, and shall become so much additional indebtedness secured by the Indenture, and, wherever
possible, shall be provided for in any judgment or decree in
such proceeding. Such indebtedness may also be charged
against any account or balance the Company may at any time
have with said S. W. Straus & Co., Incorporated, and immediately paid to the Trustee.
SECTION 8. It js hereby further covenanted and agreed,
and this trust is accepted upon the express condition that the
Trustee shall not incur any liability or responsibility whatever in consequence of permitting or suffering the Company
to remain or be in possession of the mortgaged property, and
to use and enjoy the same, nor shall he become liable or responsible for any destruction, loss, injury or damage which
may be done or happen to the mortgaged property either
by said Company or its agents, servants, lessees, or by any
person or persons 'vhatever, or by or from any accident or
any cause whatever.
The Trustee may employ, advise with and act on the
opinion or advice of or information obtained from
any legal counsel, receiver, appraiser, surveyor, engi.
neer, banker, broker, auctioneer, or
other
page 74 ~ expert, a _gent, of servant ·either obtained
hy the Trustee or by the Company or other-
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wise, and may pay reasonable remuneration therefor;
and any action taken or suffered in good faith by the Trustee
in accordance with such opinion, advice or information shall
be conclusive on all holders of the bonds and interest coupons secured by this Indenture and shall be full justification
to the Trustee for such action; he shall in no way be responsible for any loss occasioned by so acting, or for any misconduct or negligence on the· part of such agents, and any such
advice, opinion or information may be sent or obtained by letter, telegram, cablegram or otherwise, and the Trustee shall
not be liable for acting on any advice, opinion or information
purporting to be conveyed by any such letter, telegram, cablegram or otherwise nor for any error of judgment, nor for any
act done or step taken or omitted, nor for any mistakes of fact
or law, nor for anything which he may do or refrain from
doing in good faith, nor generally shall he have any accountability hereunder except for his own wilful default.
Any money received by the Trustee or said S. W. Straus
& Co., Incorporated, under any provision of this Indenture
may be treated by him or it until required to pay out the
same conformably herewith, as a general deposit without any
liability for interest.
·
·
SECTION 9. Nothing herein contained shall prevent the
Trustee or any snccessor in trust, individually and in any
other capacity than as trustee hereunder, from purchasing,
selling, holding or otherwise dealing in the bonds or interest
coupons secured hereby.
SECTION 10. Except as otherwise to the contrary in this
Indenture provided the Trustee and his successor from time
to time in trust hereunder may whenever he thinks it expedient or necessary in the interests of the bondholders, delegate
to any person or company whether being a copage 75. ~ trustee, or not, the power to accept this trust and
to perform any of the trusts and exercise any of
the powers vested in him by these presents, and any such delegation may be made upon Sl~ch terms and conditions and subje·ct to such regulations, not including, however, any power
to sub-delegate, as the Trustee may think proper, and he shall
be in no wise responsible for any loss incurred by any misconduct or default on the part of any such persons, or the officers
of any such company as from time to time he shall have so
designated.
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ARTICLE XI.

Proof of Ownership of Bonds, etc.

SECTION 1. Any notice, request or other instrument required by this Indenture to be signed or executed by bondholders may be in any number of concurrent instruments of
similar tenor and may be sigl1ed or executed by such bondholders in person or by agent appointed in writing.
As a condition for acting hereunder, the Trustee may but
is not hereby obligated, to demand proof of the execution of
any such instrument, and of the fact that any person claiming ·
to be the owner of any of said bonds is such owner, and may
further require the actual deposit of such bond or bonds with
the Trustee.
The fact and date of the execution of any such instrument
may be proYed by the certificate of any officer in any jurisdiction, who by the Taws thereof is authorized to take acknowledgments of deeds within such jurisdiction that the person
sig·ning such instrument acknowledged to him the execution
thereof, or by any affidaYit of a witness to such execution
sworn to before any such officer.
page 76 ~ The amount of bonds transferable by delivery
held by any persons executing any such instrument as a bondholder and the face amount and issue numbers
of the bonds held by such person and the date of his holding
the same, may be proved by a certificate executed by any
responsible trust company, bank, bankers or other depositary
in a form approved by the Trustee, showing that at the date
therein mentioned such person had on deposit 'vith such .depositary the bonds described in such certificate. Provided,
ho,vever, that at all times the Trustee may require the actual
deposit of such bond or bonds with the Trustee.
ARTICLE XII.
Successors in Tr,ust and Co-T1·ustees.

SECTION 1. In the event of the sickness, death, resignation, refusal, disqualification or other inability or incapacity
of the said 'Valter S. Klee, when and 'vhile his services. shall
be required under any provisions hereof, Nicholas Roberts, of
:M~ontclair, New Jersey, shall be and he is hereby appointed
his successor in the trust hereby created; and in the event
of the sickness, death, resignation, refusal, disqualification
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or other inability or incapacity of the said Nicholas Roberts,
as successor in trust, when and while his services shall be required under any provision hereof, Nicholas R. Jones, of New
York City, shall be and he is hereby appointed second successor in the trust hereby created.
·The said Nicholas Roberts or said Nicholas R. Jones or
either or both of them, ~as such successor in trust, shall have
identically the same title to said premises,. and the same
rights, powers and duties as hereby are vested in or imposed
upon said ·\valter S. Klee. The recital by any successor in
trust in any instrument executed by him in his offipage 77 }- cia.l capacity, as aforesaid, of the absence, sickness,
death, resignation, refusal, disqualification or other
inability to act of the original Trustee or successor in trust
shall be sufficient evidence t-hereof when recorded in the office
where this Indenture has been recorded. ·
SECTION 2. The Trustee, or his successor in trust, or any
other Trustee hereafter appointed, may resign and be discharged of the trust hereby created, by written notice of such
resignation sent by registered mail to the Company; such
resignation shall take effect sixty days after the mailing of
such notice or forthwith if said notice is also recorded in the
office where this Indenture is recorded. Any such Trustee
may also be removed by an instrument in 'vriting signed by
the holders of not less than two-thirds in amount of the bonds
hereby secured and then outstanding and recorded in the
offiee where this Indenture has been recorded.
SECTION 3. In case at any time any Trustee or successor in trust hereunder shall refuse· to cat, resign or be removed, or otherwise become ineapable of acting then except
as hereinabove otber\vise provided, a successor or successors
may be appointed by the holders of a majority in amount of
the bonds then outstanding, by au instrument signed by such
bondholders and recorded in the offices where this instrument
·shall have. been recorded. But in case no such appointment
shall be made by the bondholders "rithin ten days after the
occasion for such appointment has arisen, a new Trustee may
at any tirile .thereafter. be selected and appointed by the Supreme Court of said N e'v York County, upon the application
of the Company or of the holder of any of said bonds,. and
upon such notice as such Court sl1all direct or as shall be in
accordance with the rules and practice of such Court. Such
new Trustee, if appointed by order of Court, shall always
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be some responsible trust company, or national bank having
- _
a paid-up capital and surplus aggregating at least
page 78 ~ One million dollars ($1,000,000), if there be such
a trust company or national bank willing and able
to accept the trust upon reasonable or customary terms. Any
new Trustee appointed hereunder shall execute, acknowledge
and deliver to the Company an instrument accepting such appointment hereunder, 'vhich said acceptance shall be duly recorded, in the offices where this Indenture shall have been recorded, and thereupon such new Trustee shall become vested
with identically the same title to said mortgaged property and
the same rights and powers, subject to the same duties, as the
Trustee whom or which he or it is to suc.ceed.
. SECTION 4. vVhenever in the sole judgment of the Trustee it becomes necessary or desirable that a Co-Trustee be
associated with him in the trust herein provided, the Trustee
or his successor in trust, by an instrument in writing regis- tered or recorded in the place or places where this Indenture
is registered or I'ecorded, may, without the necessity of obtaining the approval or consent of any of the holders of outstanding bonds, appoint any individual, corporation, bank or
trust company as such co-Trustee or as successor co-Trustee,
with such rights, title, powers and duties as may be set forth
in said instrument ofappointment. Provided that in no event
shall the trustees or either of them be liable to any bondholder or to any one else for any act or default on the part of
a co-trustee, but each of the trustees shall only be liable for
his or its own gross negligence or wilful misconduct or neglect.
If on account of sickness, death, resignation, removal, disqualification or other inabilitty or incapacity to act there
should be a vacancy, the remaining trustee or co-trustee,
as the case may be, may act as if sole Trustee hereunder
until a successor to the other trustee h.as been appointed or
nominated and qualifies as such. The Co-Trustee so appointed may resign and be· discharged of the trust by written notice of such resignation sent by registered
page 79 ~ mail to the Company which said resignation shall
take effect sixty days after the mailing of such
notice or forth,vith if said notice i_s also registered or recorded in the place or places where this Ind~nture is registered or recorded. Any such Co-Trustee or successor CoTru&tee may be removed by an instrument in writing, signed
by the holders of not less than two-thirds in amount of the
bonds hereby secured and then outstanding and registered
or recorded in tl1e place or places where this Indenture has
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been registered or recorded. The Trustee or his successor
in trust may substitute another co-Trustee for the co-trustee
by him or his predecessors in trust appointed as herein provided by an instrument in writing sig11ed by the Trus_tee and
registered or recorded in the place or places where this Indenture has been registered or recorded, and such substitution shall take effect thirty days after written notice to the
Co-Trustee, which said notice shall recite the fact of registration or recordation of said instrument of substitution. Any
successor to the Co-Trustee so appointed shall have identically the same rights, title, powers and duties as shall vest
in the original Co-Trustee upon appointment .
.A.RTICLE XIIl.
J.vliscellaneous Provisions.

SECTION 1. vVl1erever in this Indenture there is any provision for any security or securities, indemnity or indemnity
bond or surety bond to be furnished to the Company, the Trustee or said S. W. Straus & Co., Incorporated, said S. W.
Straus & Co., Incorporated, unless expressly to the contrary
provided, is hereby expressly authorized to pass on the requisite amount, suffic.iency, propriety and validity
page 80 ~ of tl1e same, and the decision of said S. W. Straus
& Co., Incorporated, shall be conclusive and bindhlg on said parties and the bondholders; provided, however,
tl1at said S. W. Straus & Co., Incorporated, shall not be liable for any actipn ·under this sectio11 iu the absence of bad
f-aith.
SECTION 2. Except as herein expressly provided to the
contrary, no remedy or right herein conferred upon o1· reserved to tl1e Trustee or to the holders of the bonds hereby
secured, is intended to he to the exclusion of any other remedy
or rigl1t, but eacl1 and every such remedy or right shall be
cumulative and shall be in addition to every other remedy or
right given hereunder and now or hereafter existing at law
or in equity. No delay or omission to exercise any remedy
or right accruinp; on any default shall impair any such remedy
or right,' or shall be construed to be a w·ai-ver of any such default, or acquiescence therein, nor shall it affect any subsequent default of the same or a. different nature. Every such
remedy or right may be exercised from time to time and as
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often as may be deemed expedient by the Trustee or by the
holders of the bonds hereby secured as the case may be.
SECTION 3. In case the Trustee or bondholders shall have
proceeded to enforce any riight under this Indenture by foreclosure, entry or otherwise, and such proceedings shall have
been discontinued or abandoned for any reason or shall have
been determined adversely to the Trustee, and/or the bond~
holders then and in every such case the Company and the
Trustee and bondholders shall be restored to their former
positions and rights hereunder.
SECTION 4. Until some default shall have been made in
the payment of the principal or interest of the bonds hereby
secured, or of some part thereof, or in the performpage 81 ~ ance or observance of some covenant or condition
to be kept by the Company under this Indenture,
and until suc4 default shall have _continued afte~ notice, if
any, as provided herein, the Company shall be suffered and
permitted to retain actual possession of all the mortgaged
property, and to manage, operate, use and enjoy the same
and every part thereof, with the rights appertaining thereto,
and to collect, receive, take, use and enjo.y the earnings, income, rents, issues and profits thereof.
· SECTION 5. If the Company shall promptly pay, or cause
to be paid, the full amount of said bonds with interest thereon
as the same shall respectively mature, or shall have made the
deposits neecessary for the payment or redemption of all of
the· bonds then outstanding and unpaid in the manner provided for in this Indenture and in said bonds and coupons,
and shall also pay all ·other sums payable hereunder by thE.»
Company, and shall have kept and performed all the things
required of it herein, aJl the premises shall revert to the Company and the estate, rigl1t, title and interest of the Trustee
thereupon shall cease, determine. and become void, and the
Trustee, on demand of the Company, but at the Company's
cost and expense, shall prepare and execute proper instruments releasing, satisfying and discharging the lien of this
Indenture. Such instrument shall be valid and effectual in
Ia'v whether executed and delivered before or after maturity
of said bonds and without the necessity of and regardless of
the production, surrender, delivery or cancellation of any of
said bonds.
The Trustee shall not be liable for any release or releases
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improvidently executed by him in supposed compliance with
the terms of this Indenture.
SECTION 6. It is further covenanted and agreed that in
case all or any part of said mortgaged premises shall be taken
under the power of eminent domain, or in case any
page 82 } portion of the improvements at any time on said
premises shall by any court or by any public au..:
thority be ordered removed, the Company shall forthwith, in
accordance 'vith the provisions of Section 5 ~f Article II
of this Indenture, prepay aud redeem bonds to the extent of
the fair value of the portion of the improvements so taken or
removed, and to the extent of the damage, if any, to the re~
maining portion of t~e mortgaged premises, and if all of said
premises are taken or all of said improvements are ordered
removed, all outstanding bonds shall be prepaid and redeemed
as aforesaid. Any moneys that may become due to the Company as compensation and/or damages on account of the taking or removing of said premises or improvements or any part
thereof are hereby assigned to and shall be paid to the Trustee, ~nd shall be applied by him on account of the foil owing : ·
(a) The payment of the interest and principal and any
other indebtedness then due pursuant to the terms of this Indenture, and
(b) The prepayment and redemption of bonds not yet due
and payable by their terms to the extent required by this Section, in accordance 'vith the provisions of Section 5 of Article
II of this .Indenture ; or
(c) In lieu o:f the pro~sions of sub-section (b) hereof, in
the event that the Company shall desire to restore and/or repair the damage to any part of the improvements situated
on the mortgaged property, which shall have been damaged
as a result of the exercise of the power of eminent domain,
or by the order of any court or public authority, and in the
further event that the Trustee in his absolute discretion shall
determine that such restoration and/or repairs are
.page 83 } for the best interest of the bondholders, and in the
further event that the Company shall thereupon
forthwith deposit with the Trustee funds sufficient. in the
judgment of the Trustee together with any awards in condemnation proceedings in the hands of the Trustee, t.o cover the
cost of such restoration andjor repair, then and in such

104

Supreme Court of Appeal of

Virgi~ia.

event the Trustee may apply the amounts deposited with
him towards the payment of the cost of restoring and/or repairing· any improvements taken or damaged as aforesaid.
In the event that the aggregate deposits in the ha.nds of the
Trustee should not be sufficient to pay for the cost of such
!estoration and/or repairs, as finally determined, the Company will forthwith pay for such deficiency or shortage, and
any balance remaining in· the hands of the Trustee shall be
retu1ned to the Company provided it is not in default under
any provision of this Indenture.
In the event that the amounts received by the Trustee by
virtue of any award as compensation and/or damages should
not be sufficient to pa.y and discharg·e the. items enumerated
in the preceding subsections (a) and (b), the Company covenants forthwith to deposit with the Trustee on demand any
such deficiency or shortage. 1\..ny sums received by the Trustee shall not bear interest. rrhe Trustee in his sole discre·
tion may alter or modify the foregoing provisions of this
Section 6 if not inconsistent with the interests of the bondholders.
SECTION 7. The covenants, agreements, conditions,
promises and t1ndertakings in this Indenture, including the
covenants in regard to insurance, shall extend to and be binding upon the successors and assigns of the Company, the
same as if they were in every case named and expressed, and
all of the covenants hereof shall bind them and each of them
jointly and severally.
All of the covenants, conditions and provisions
page 84 ~ hereof shall be held to be for the sole and exclusive benefit of the parties hereto and their successors or assigns and of the holders of said bonds and coupons.
No transfer of said mortgaged premises by the Company
shall operate to release or discharge the Company, it being
agreed that the Iia hili ty of the Company shall continue as
principal until all of said bonds and coupons are paid in full,
notwithstanding any transfer of sttid premises.
SECTION 8. Any notice or communication which the Trustee orthe bondholders shall desire to giYe or serve upon the
Company, may be given or served by delivering a true copy
thereof to auy officer of the Company, or by sending a true
copy by registered mail addressed to it at its principal office
·or place of business or at the mortgaged premises.
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Any notice. or communication which the Company may desire to give or serve upon the Trustee shall be served personally by delivering a. true copy thereof to the Trustee or
by leaving a true copy thereof for the Trustee with some one
apparently in authority a.t the office of said S. W. Straus &
Co., Incorporated, 565 Fifth Avenue, New York City, or at
such other address in New York as the Trustee may from
time to time furnish the Company in writing. In the event
that said S. W. Straus & Co., Incorporated, shall not maintain an office at the said address or that the Trustee shall not
furnish the Company with any other address in 'vriting, said
notice or communication may be served or given by sending
the same by registered mail addressed to such Trustee, in
care of said S. W. Straus & Co., Incorporated, 565 Fifth
Avenue, New York City. Any individual successor in trust
may be served with any such notice or communication by
sending the same by registered mail addressed to such successor in trust at such address as said successor
page 85 ~ in trust may from time to time furnish the Company in writing, and in default of appointing such
address, such notice OI' communication may be sent or served
by sending the same by registered mail addressed to such individual successor in trust at his last known place of business or residence. And if the Company cannot, with reasonable diligence, find a last known place of residence or business of any such successor in trust, such notice or communication may be served by sending the same by registered mail
addressed to such successor, care of said S. W. Straus & Co.,
Incorporated, 565 Fifth Avenue, Ne'v York City, or at such
other address in New York as the Trustee may from time
to time furnish the Company in writing. Any notice to the
Trustee or any individual successor which may be sent by
registered Jnail in accordance with the foregoing provisions
shall have the same effect as if the notice had been personally
served.
Any corporate successor in trust may be served with any
such notice or communication by delivering the same to tbe
trust officer or any assistant trust officer, the secretary, or any
assistant secretary, or the president or any· vice-president
of such corporation.
SECTION 9. "\Vherever in this Indenture reference is made
to the Company, the Trustee, or to said S. "\V. Straus & Co.,
Incorporated, it shall be held to .apply also to the successor,
successors or assigns of the party referred to. R-eference to
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~. W. Straus & Co., Incorporated, shall refer to said .S. W.
Straus & Co., Incorporated, a Ne'v York corporation. Wher~
ever in this Indenture the word "bond" or "bonds" or
"bondholder" or "bondholders"' is used, it may, unless
otherwise specifically provided, be held to include the singular ·as well as the plural number. The term "majority" or
the term ''fifty-one per cent" shall signify the majority, or
fifty-one per cent in. amount respectively, whether so expressed or not. vVhenever in this Indenture or in the bonds
the word ''holder'' or ''owner'' or ''bearer'' is
page 86 ~ used, it shall be construed, in the case of a registered bond, to mean the party in whose name the
bond is registered. The word ''Trustee'' shall be held and
construed to mean the Trustee for the time being whether
original or successor in trust. The word ''depositary'' shall
be construed to mean said S. W. Straus & Co., Incorporated,
or any successor depositary which the Trustee may appoint.
·The rule ej--usde1n _qeneris shall not be observed in construing
any provision of this Indenture.
·
Whenever any sums pursuant to the terms of this Indenture and/or said bonds are payable to or by the Company,
the Trustee, the bondholders, or any other party mentioned
herein, and no place of payment is expressly mentioned, such
payments are hereby expressly agreed to be payable at the
office of said S. W. Straus & Co., Incorporated, New York City,
New York, and this Indenture and the bonds secured hereby
shall be construed according to the laws of the State of New
York.

SECTION 10. The inYalidity of any one or more phrases,
sentences, clauses or paragraphs shall not affect the remaining portions of this Indenture or any part thereof, all of which
are inserted conditionally on their being held valid in law
and in the event that one or ·more of the phrases, sentences,
clauses or paragraphs contained herein should be invalid,
this Indenture shall be construed 'rwzdatis mutandis a.s if such
invalid phrase or phrases, sentence. or sentences, clause or
clause and paragraph or paragraphs bad not been inserted.
SECTION 11. The Company hereby expressly authorizes
said S. '\V. St.raus & Co., Incorporated, to make in its behalf
any and all deductions required by said United States income tax law or under any ruling thereon or regulation there. of as provided hereunder, and authorizes it to make any and
all reports, statements and returns in its behalf which may be.
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required by said laws, rulings or .regulations in connection
with such deductions. It is expressly agreed and
page 87 } understood, ho,vever, by the said Company that it
· shall not be entitled at any time to the name and
addresses of any of the leg~ holder· or holders of the bonds
at any time outstanding~ secured by this Indenture.

IN 'VITNESS WHEREOF, the Company has caused this
Indenture to he signed in -its corporate name, by its President, and to be sealed with its corporate· seal,. attested by its
Secretary, pursuant to authority given by its ~ard of Directors, and the said Walter S. Klee, to evidence his acceptance of the trust hereby created, has hereunto set his hand
and seal the day and year first above written.
STUART COURT REALTY CORPORATION,. ·
MICHAEL A. WELLER,
(Corporate Seal}
President.
Attest:

HAR.RY R. LOVELESS,
Secretary.

WALTERS. KLEE L. S.)
As Trustee.
Federal Internal Revenue Stamps to tl1e amount of $225.00
ha:ve been duly placed on this instrument and cancelled.
page 88

~

State of New York,
County of New York, ss:

I, C. Agnes McHugh, a Notary Public in and for the
City of New York aforesaid, do certify that Michael A. Weller
and Harry R. Loveless 'vhose names appear respectively as
President and Secretary of Stuart Court Realty Corporation are signed to the writing above, bearing date as of the
.3rd day of ~larch, 1924, personally appeared before me. this
day in my said City and in the name and on behalf of the said
Stuart Court Realty Corporation, ackno,fledged the said
'vriting as the act and deed of the said Company and the said
Michael A. Weller made oath than he is President and the
said Harry R.. Loveless made oath that he is Secretary of the
said Cpmpany and that the seal affixed to said writing is the
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Corporate seal of said Company and that it has been .affixed
thereto by due authority.
Given under my hand and official seal this 8th day of March,
1924..

(Seal)

C. AGNES ~IcHUGH,
No-tary Public, New York County, N. Y.
New York County Clerk's No. 55.
New York R-egister's No. 5022.
Commission expires March 30, 1925 ..

State of New York,
County of New York, ss:

I, C. Agnes McHugh, a Notary Public in and for the City
of New York, do certify that Walter S. Klee, whose name is
signed to the writing above, bearing date as of the 3rd day
of March, 1924, has acknowledged the same before me, in
my county aforesaid.
Given under my hand this 8th day of

(Seal}
page 891 ~

~larch,

1924.

C. AGNES ~IcHUGH,
Notary Public, Ne'v York County, N. Y.
Ne'v York County Clerk's No. 55.
New York Register's No. 5022..
Commission expires March 30, 1925..
EXHIBIT ''B''.

Sirs:
Notice is hereby given you by the undersigned, William R ..
Gillespie, as the holder of all of the principal of those certain
bonds which became due and payable March 3, 1926, and as
the holder of a majority in amount of those certain interest
coupons 'vhich became due and payable September 3, 1926,
unde:r and pursuant to the provisions of a certain mortgage
or deed of trust dated March 3, 1924, securing an issue of
$450,000 First Mortgage Serial61/2 % Coupon Gold Bonds covering certain property situated in the City of Richmond in
the Commonwealth of Virginia, more particularly described
in said mortgage, 'vhich was recorded on the 11th day of
March, 1924, in the office of the Clerk of the Chancery Court,
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City of R.ichm.ond, Commonwealth of Virginia, in Deed Book
301-C at page 73 thereof, that you are in default under said

mortgage or deed of trust in that said bonds and interest coupons have remained unpaid for a period of more than thirty
days after the due date thereof.
This notice is given you pursuant to Section 7A of Article
IX of the aforesaid mortgage or deed of trust and you a1·e
hereby further notified that if the above defaults shall continue for a period of ten days after the giving of this notice,
the undersigned, ·without further notice, will institute such
action at law or proceeding in equity for foreclosure, or
otherwise, as to him shall seem fit and proper to enforce the
payment of said bonds and interest coupons and of any and/or
all other interest coupons of said bond issue. which became
due September 3, 1926, as 'veil as all other proper claims and
charges relating thereto.
Dated, November 30, 1926.
(Sgd.)

WILLIA~I R. GILLESPIE,
WILLIAM R. GILLESPIE.

To:
Stuart Court Realty Corporation
Stuart Court Apartment Building,
Richm.ond1 Va.
Mr. ~Iichael A. 'Veller,
C1o Weller Construction Company,
1010 Vermont Avenue, N. W. Washington, D. C.
page 90 ~ ~fr. Joseph I. Weller,
cjo Weller Construction Company,
1010 Vermont Avenue, N. W.
Washington, D. C.
EXHIBIT

''0''.

I, Walter S. Klee, as Trustee under and pursuant to the
provisions of a certain mortgage or deed Qf trust from Stuart
Court Realty Corporation to me as Trustee dated March 3,
1924, recorded March 11, 1924, in the office of the Clerk of the
Chancery Court, City of Richmond, Commonwealth of Virginia, securing an issue of $450,000 First Mortgage Serial
61f~% Coupon Gold Bonds and covering certain property situated in said City of Richmond, do hereby consent that Wil-
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liam R. Gillespie of Bronxville, New York, as the holder of
all of the principal of those of said bonds which became due
March 3, 1926, and still remain unpaid, and as the holder of a
majority in amount of the interest coupons which became due
on said bond issue on September 3, 1926, and still remain
unpaid, may institute such action at law or proceeding in
equity for foreclosure or otherwise as to said William R. Gillespie may seem fit and proper to enforce the payment of
said bonds and of said interest coupons and of any and/or
all other coupons of said bond issue which became due September 3, 1926.
Dated, New York, N. ·Y. December 2, 1926.
WALTER S. KLEE,
As Trustee.
State of New York,
County of Ne'v York, ss.
I, Anne G. Swindell, a Notary Public in and for the City
of New York, do hereby certify that Walter S. !{lee, whose
name is signed to the writing above, bearing date as of the
2nd day of December, 1926, has acknowledged the same before me in my County aforesaid.

Given under my hand this 2nd day of December; 1926.
ANNE G. SWINDELL,
Notary Public.
An11e G. Swindell,
Notary Public, Ne'v York County, ·N. Y.
New York County, Clerk's No. 764..
Ne'v York Register's No. 8832.
My Commission expires ~Iarch 30, 1928.
page 91

~

And at another day, to-wit: At a Law and
Equity Qourt of the City of Richmond, the 2nd
clay of February, 1927..
This clay came Stuart Court Realty Corporation, by counsel, and prayed the Court that the decree pro confesso heretofore entered against it be set aside and also prayed leave of
Court to file its answer to the bill of complaint exhibited
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against it by William R. Gillespie in the suit of William R.
Gillespie v. Stuart Court Realty Corporation. Upon consideration 'vhereof.
It is ordered that the decree pro co?z.fesso be set aside and
that the leave prayed for be, and the same is hereby granted,
and the said answer is accordingly filed.
page 92 } Virginia,
In the Law and Equity Court of the City of
Richmond.
William R. Gillespin, Complainant,

v.

Stuart Court Realty Corporation, Defendant.
ANSWER OF STUART COURT REALTY CORPORATION TO BILL OF COMPLAINT.
.
(1) This defendant admits the allegations in paragi~aph 1
of the Bill of Complaint, exoopt that it says that it was not
legally indebted in the sum of Fonr Hundred and Fifty Thousand Dollars ($450,000.00), as Forty-Five Thousand Dollars
($45,000.00) of said sum was paid to S. W. Straus & Company
who 'vere the purchasers of said bonds, and it is advised and
1Jelieves and, therefore, avers that this payment, combined
with the fact that the rate of interest paid was six and onellalf per cent (61ho/o) per annum, constitutes an illegal and
usurious transaction under the laws of the State of Virginia,
and also under the laws of the State of New York.
(2) Answering the allegations of paragraph 2 of the Bill
of Complaint, this defendant says .it believes said allegations
to be substantially correct, but cannot say that all of the
property mentioned in the said paragraph was included under the Mortgage, and so far as the same may be material,
calls for strict proo~ thereof.

(3) Ans,vering the allegations of paragraph 3 of the Bill
of Complaint, this defendant does not admit that said Mortgage was duly authorized, made, executed- and delivered in
all respectR in conformity with the law, and so far as the
same may be material, calls for strict proof thereof.
.
It admits the allegation in said paragraph of recordation,
and believes that the acceptance of Walter S. Klee as Trus-
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tee was as stated in said paragraph, but so far as same may
be material ~ails £or striet proof thereof.
(4) Answering the allegations of paragraph 4 of your Bill
of Complaint, it says that the permanent bonds
page 93 ~ were executed, but cannot say that the temporary
bond \\ras cancelled and delivered to defendant, and
so far as the same may be material calls for strict proof
ther~of. It has no knowledge that said permanent bonds were
sold, pledged, transferred, assigned and delivered, or resold, re-pledged, re-transferred, re-assigned andre-delivered,
as alleged in said paragraph, and so far as the same may be
material calls for strict proof thereof.
It has no .knowledge as to 'vhether the alleged holders of
said bonds referred to in said paragraph became bona fide
holders for value, and so far as the same may be. material
calls for strict proof thereof.
It does not know the amount of bonds and coupons thereof
which are now outstandjng in the hands of such persons, and
does not know whether they hold the same as bona fide purchasers for value, and so far as the same may be material
.
calls for strict proof thereof.
(5) This defendant admits the allegations in paragraph
5 of the Bill of Complaint.
(6) This defendant admits that it did not deposit onesixth (1/6) of the principal amount of six thousand five
hundred dollars. ($6,500.00) due and payable on March 3,
1926, and. did not deposit the funds to meet the payment of
bonds maturing on said date, and admits that it has not paid
the bonds, but has no knowledge tha.t the complainant is the
holder of all of the bonds whieh matured on March 3, 1926,
and so far as the same may be material calls for strict proof
thereof. It is informed and believes and therefore avers that
the complainant is not the' bona fide holder of said bonds, and
has no real interest therein, but is acting as a straw man in
this proceeding, and is the agent and representative of s. w.
Straus & Company, the party to whom these bonds were originally sold.
It admits that the bonds referred to have remained unpaid
for a period of more than thirty (30) days after the due
date thereof. It admits that it did not deposit the full amount
of 'the full interest charges accruing within the Mortgage
year, March 3, 1926, to March 2, 1927, but states that 8. W.
Straus & Company have been. receiving the rents from the
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said property during the said period, and the amount which
can be properly applied to said interest charges
page 94 ~ cannot be determined until the expiration of the
above date. It believes that the amount of coupons maturing on September 3, 1926, 'vas Fourteen ThouSand
],our Hundred Twenty-Three Dollars and Seventy-Five Cents
($14,423.75). It says that in addition to the application of
said rents, it has also from time to time remitted to said S.
W. Straus & Company certain moneys in connection with this
Trust 1\tiortgage, and in p_art payment of the debt thereunder,
but does not know definitely to what said payments were applied and asks t:Vat a full accounting of said payments may
be made in this ·proceeding. 'rile amount of said payments
over and above the rent were Six Thonsand Five Hundre<l
Dollars ($6,500.00).
·
This defendant has no knowledge as to the complainant's
being the holder of the unpaid interest coupons, and so far
as the same may be material calls for strict proof thereof.·

\
\

I

j

/

/

(7) This defendant admits the allegations in paragraph 7
of the Bill of Complaint, but says that it is informed and believes, and, therefore, avers that the provision _concerning
the subordination of the bonds mentioned in said paragraph
is an inequitable provision, which would not be recognized
or enforced by any equity court.
(8) Ans·wering the allegations in paragraph 8, this defendant. admits that it received a notice from the complainant,
but does not admit that he is the holder of all of the unpaid
principal of the bonds due 1\farch 3, 1926, and does not admit
that he is the holder of the majority in amount of unpaid interest coupons due September 3, 1926, and does not admit
that the notice by him was such as is required in the said Trust
1\tiortgage.
(9) 'rhis defendant l1as no knowledge as to the truth or
falsity in the statements contained in paragraph 9 of the Bill
of Complaint, and as far as the same may be material calls
for strict proof thereof.
(10) Answering the allegations of paragraph 10 of the Bill
of Complaint, this defendant believes that said allegations
are correct.
(11) Answering the allegations of paragraph 11 of the Bill
of Complaint, this defendant admits that in said Trust Mort-

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - ------
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gage there were certain clauses concerning the commencement of .proceedings therein authorized to be taken
page 95 ~ on certain conditions, but does not admit that said
clauses are correctly interpreted by said complainant ·in said paragraph, and so far as the same may be mate~
rial, calls. for strict proof thereof.
Further answering said Bill of Complaint, this .defendant
says that it was induced to erect the property which is the
subject of this suit, and to mortgage the same upon certain
representations and inducements made by S. W. Straus &
Co. of the City of New York, 'vhich firm was then and is now
engaged in the business of making loans on real estate in vari~ ous sections of the United States; that the. s~aid S. W. Straus
& Co. solicited this defendant to undertake the deal in order
th.at the- said Straus & Co. might underwrite the loan, and
that this defendant would never have undertaken the purchase
of the land nnd the construction of the Apartment House in a
strange city, where it was wholly unfamiliar with local conditions, unless the solicitation and representations of the said
S. W. Straus & Co. w·ere a material inducement to same.
It further says that the said S. W. Straus & Co. represented
and guaranteed to this defendant that it \Vould never be called
upon to pay said loan, as the rentals from said building would
be sufficient to carry all interest eharges and pay off the principal as due, and that, acting upon said representations, understanding and guarantee, this Company went into the deal
upon the basis thereof.
It further says that the site for the building was selected
by the said S. W. Straus & Co.
It further says that the real reason why the said loan is in
default is that the representations and guaranteees of S. "l..;V.
Straus ·& Co. as to the rental returns of the said building
were erroneous and excessive, and that since the erection of
said building, this defendant has been compelled to twice reduce the rental of same below· the schedule fixed upon and
guaranteed to this defendant by the said S. W. Straus & Co.
in order to rent the apartments in said building.
This defendant further says that in the negotia.page 96 ~ tion of the Four Hundred and Fifty Thousand Dollar ($450,000.00) loan secured by the mortgage in
·issue here, the said S. vV. Straus & Company were paid by
this defendant a commission of Forty-Five Thousand Dollars
($45,000.00), which it is advised and believes and therefore
avers constituted this transaction au usurious one under the
laws of the State of Virginia.

•

I
I
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It further says that the said Trust Mortgage is an obligation made by a Virginity coi·pora.tion and to be performed ~
the State of Virginia, and that anything in the mortgage to
the contrary notwithst~nding is a mere shift to evade the
usury laws of this State.
·
This defendant further says that the rate of interest provided in the bonds secured under said Trust Mortgage is six
and one-half per cent (.61/2%) which is
illegal rate of interest {it is advised and believes and therefore avers) both
under the laws of the State of Virginia and. under· the laws
of the State of New York.
It further says that the Mortgage requires the defendant
to pay income taxes, national and state, in addition to the said
usurious rate of interest, and that this provision further ren- .
ders th.e contract or obligation usurious.
It furthermore says that the said S. vV. Straus & Co., when
the loan was negotiated and the bonds given, required this
defendant to pay one year's interest in advance.
This defendant is further advised and believes ·th.at there
are illegal provisions in said Mortgage in addition to those
already mentioned, particularly regarding the authority of_ a
court of a foreign jurisdiction to substitute. a trustee in a
Virginia Trust, and provisions excusing a Trustee from liability, such as is ordinarily imposed upon a Trustee by the
courts of equity.
Further ans,vering said Bill of Complaint, this defendant
says t11at by reason of all of the foregoing, it is advised and
believes, and therefore avers that the complainant canilot
maintain this suit, nor obtain the relief asked, under the
laws of the State of Virginia.
It further says that it does not beli-eve the com-:
page 97 } plniuan t to be the real holder of the said bonds,
but states on information and belief that the real
plaintiff in this cause is S. W. Straus & Company, who were
the original purchasers of .the said bonds, a.nd that the complainant is being used as the plaintiff in this suit by the said
S. W. Straus & Co. in order to enable them to escape the operation of tl1e usury laws in this State and to prevent the
raising of the question of the irregularity of the said Trust
Mortgage.
And having· fully answered, it prays to be dismissed, with
its reasonable costs in this behalf sustained.

an

STUART COURT REALTY CORPORATION,
.
By SHEWMAKE & GARY, Counsel.
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page 98 ~

And at another day, to-wit: At a Law and
Equity Court of the Citty of Richmond, held the
7th day of }-,ebruary, 1927.
William R. Gillespie,

~Complainant,

v.
Stuart Court Realty Corporation, Defendant..

ORDER OF REFERENCE.
This cause, 'vhich has been duly docketed and set for hearing as to the defendant, Stuart Court Realty Corporation,
came on this day to be heard on the bill of complaint of William R. Gillespie and the exhibits there,vith filed ·and the an. swer of Stuart Court Realty Corporation to which the complainant replied generally and was argued by counsel.
On consideration whereof the court does Adjudge, Order
a.nd Dec.ree that this cause be, and the. same is hereby, I'eferred to a Commissioner in Chancery of this Court; that the
said Commissioner shall, by notice given in pursuance of
Section 6180 of the Code of Virginia, as amended by the. Acts
of Assembly of 19-26, Chapter 174, convene all of such creditors of Stuart Court Realty Corporation as may claim a lien
on the mortgaged property of said corporation as described
in the said bill of complaint at such time and place as .the said
Commissioner may appoint; that the said Commissioner shall
proceed to take an account of the debts of Stuart Court Realty Corporation which constitute a lien on the said mortgaged property (including an account of all delinquent taxes
upon the said property) and that the said Commissioner
shall speedily report to this Court as to the validity, amounts
and order of priority of said liens.
page S9 ~

.And at another day, to-wit:

In the La\v and Equity Court of the City of Richmond, the
2nd day of April, 1927.
William R. Giiiespie, Complainant,

v.

Stuart Court Realty Corporation, Defendant.
ORDER.
This day c.ame Henry S. Wallerstein and presented his
petition to the Court praying to be made a party to this cause.
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And the Court having examined and considered the said pe,..
tition, and it appearing to the Court that the said Henry S.
"VVallerstein may properly be made a party thereto, it is, therefore, hereby adjudged, ordered and decreed that the said petition be filed with the papers of this cause, and that the said
HenryS. Wallerst~in be made a. party thereto, with full liberty to take such steps in the cause as he may be advised that
his interests require.
page 1UO} In the Lalv and Equity Court of the City of
Richmond.
William R. Gillespie, Complainant,

v.

Stuart Court Realty Corporation, Defendant.
PETITION.
To the

Hono1~a.ble

Beverly T. Cr11mp, Judge of said Court:

The undersigned petitioner, Henry S. Wallerstein, respectfully represents:
(1) Tha.t there is now pending in your Honor,s Court a
Chancery suit, the short style of which is William R. Gillespie v. Stuart Court Realty Corporation; and

(2) That the objects of said snit are that a receiver be appointed to take charge of the real estate known as the Stuart
Court Apartm~nts in the City of Richmond, Virginia, with the
special po\vers coufe1Ted by a certain trust mortgage filed
'vith said Bill of Complaint as an exhibit, and asking that
said cause be referred to a Commissioner in Chancery of this
Court, who shall convene all creditors of the Stuart Court
Realty Corporation as may claim a lien on or interest in the
said Stuart Court Apartments; that the said Commissioner
shall take au account of said debts which constitute a lien on
the said apartments, the amounts and order of priority, and
that thls Court should ascertain and decree the debts so secured, their amounts and order of priority, and that the said
trust mortgage, filed as an exhibit with the Bill of Complaint
as aforesaid, may be declared and decreed to be a first a1~d
paramount lien upon the said Stuart Court Apartments, and
tha.t tl1e said Stuart Court Apartments may be sold, and that
any party or parties claiming under said Stuart Court Realty

118

Supreme. Court of A ppea1 of Virginia.

Corporation may be forever barred and forepage 101 ~ closed of all right, title and interest in said Stuart
Court Apartments; and,

(2) That your petitioner is interested in said suit by rea·
son of the fact that he is the owner and holder of twelve certain negotiable notes, each for the sum of $2,500.00, all dated
1\.farch 8, 1924, and payable on or before ten years after date,
all drawn by the Stuart Court Realty Corporation and payable to bearer at the office of Pollard & Bagby, Inc., in Richmond, Virginia, and bearing interest at the rate of seven per
cent per annum, which said twelve notes aggregate in principal amount the sum of thirty thousand dollars ($30,000.00)
and all are, together with sixteen certain other negotiable
notes, each in like amount, tenor and effect and made by the
Stuart Court Realty Corporation, in all totaling seventy
thousand dollars ($70,000.00) in principal amount, secured by
a certain deed of trust dated March 8, 1924, made by said
Stuart Court R-ealty Corporation and conveying to Leon M.
Nelson and Robert N. Pollard, Trustees, the said real estate
set out and described in the said Bill of Complaint filed in
this cause, and more particularly set out in a certified copy of
said deed of trust herewith filed· as Exhibit ''A'' with this
petition. Said deed of trust contains the following provision:
. ''This deed of trust is and shall continue to be subject and
subordinate to a mortgage or deed of trust executed by
Stuart Court Realty Corporation to Walter S. l(lee, dated
1\-Iarch 3, 1924, and of record in the Clerk's Office of the
Chancery Court of the City of Ricl1mond, Virginia, given to secure the principal sum of $450,000.00 and interest and to all
advances heretofore made or 'vhich hereafter may be
made thereunder and to any and all indebtedness intend.Ad
to be secured thereby, all of which said advances may be made
without notice to the party of the second part.''
Your petitioner is informed, believes and, therefore, alleges tha.t said trust mortgage from Stuart Court Realty Cor·
poration to Walter S. Klee, Trustee, filed with the Bill of
Complaint in this cause as Exhibit "A.", 'vas not actually
made and executed until 1\farch 8, 1924, although it is dated.
~Iarch 3, 1924, the same being recorded in the Clerk's Office
of the Richmond Chancery Court on J\IIarch 11,
page 102 ~ 1924, and that the said deed of trust from Stuart
Court Realty Corporation to Leon wi. Nelson and
Robert N. Pollard, Trustee, was likewise made and executed

~-~--
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on March 8,_ 1924, and recorded in said Clerk's Office on the
11th day of March, 1924.
Your petitioner is informed, believes and, therefore, al~
leges that the said trust mortgage to Walter S. Klee, Trustee, and the bonds secured thereunder, are void as to your
petitioner, because of the following facts, to-wit: that the
said trust mortgage and said bonds were both executed in the
City of, County of, and State of New York, and that the payment of both principal and interef?t shall be made in the City
of, County of, and State of New York, and it expressly appears on the face of each that interest is taken, agreed to be
taken and secured at a greater sum for the loan of money than
$6.00 upon each $100.00 for one year, or at that rate for a
greater or lesser sum, which said facts your petitioner alleges render void the said bonds and said trust mortgage.
under the statute law of the State of New York, being Section
370, General Business La'v of tl1e Consolidated Laws of New
York, prescribing the rate of interest on money as follows:

"SEC. 370. RATE OF INTEREST.-The rate of interest
upon the loan or forbearance of any money, goods or thing
in action, except as otherwise provided by law, shall be six
dollars upon one hundred dollars, for one year, and at that
rate for a greater or less sum, or for a longer or shorter
timll."
The following section, Section 371, forbidding any greater
charge, is as follows:
·
- "SEC. 371. USURY FORBIDDEN.-No person or corporation shall, directly or indirectly, take or receive in money,
goods or things in action, or in any other 'vay, any greater
sum or greater value, for the loan or forbearance or any
money, goods or things in action, than is above prescribed. ' 1
Section 373 of the same la,v, providing that all bonds on
which a greater rate is agreed to be paid is void, is as follows:
page 103}

''SEC.
373.-USURIOUS
CONTRACTS
VOID.-All bonds, bills, notes, assurances conveyances, all other contra.cts or securities whatsoever, except
bottomry and respondentia bonds and contracts, and all deposits of goods or other things whatsoever, whereupon or
whereby there shall be reserved or·taken, or secured or agreed
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to be reserved or taken, any greater sum, or greater value,
for the loan or forbearance of any money, goods or other
things in action, than is above prescribed, shall be void.
·whenever it shall satisfactorily appear by the admissions
of the defendant, or by proof, that any bond, bill, note, assurance~ pledge, conveyance, contract, security or any evidence of debt, has been taken or received in violation of the
foregoing provisions, the court shall declare the same to be
void, and enjoin any prosecution thereon, and order the same
to be surrendered and canceled.' '
Your petitioner is informed, believes and, therefore, alleges that the trust mortgage to Walter S. l{lee, Trustee, hereinbefore described is void, and that the deed of trust from
the Stuart Court Realty Corporation to Leon M. Nelson and
Robert N. Pollard, Trustees, securing the thirty thousand
dollars ($30,000.00) in principal amount of notes held by your
petitioner; is a first lien on the real estate lo1own as the Stuart
Court Apartments.
Your petitioner is informed, verily believes and, therefore,
avers that the complainant named in this suit, William R.
Gillespie, is not the owner of the past due bonds and coupons
upon which this suit was brought, and that the real party in
interest is the firm of S. W. Straus & Company, Inc.; that he
has no interest in the subject matter of this snit, nor has he
a lien or any legal or equitable right, title or interes-t entitling him to bring this action or to apply to this Honorable
Court for tl1e appointment of a receiver for the said property.
·Your petitioner is informed that the said complainant, William R. Gillespie, is a non-resident of the State of Virginia,
and is a resident of the State of New York, and that the proof
of his interest in tl1e subject matter of this suit can be materially aided by his testimony in these proceedings, subject
to examination as a 'vitness by your petitioner; a~d that in
the testimony heretofore taken under the reference in this
cause to Commissioner J. R·andolph Tucker, entered Febru·
a:ry 7. 1927, the evidence taken on behalf of the
page 104 ~ complainant has been concluded but the said Gil·
lespie has not testified nor given your petitioner
an opportunity of examining him as a. witness. Your petitioner is informed that unless the said William R. Gillespie
appears and subjects himself to the examination of your peh·
tioner and others tl1a t under Section 6213 of the Code of Vir·
ginia his Bill of Complaint should be dismissed at his costs.
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Your petitioner, therefore, prays that he may be made a
party defendant to the said suit; that the said plaintiff in
said suit as well as the defendants thereto may be made parties to this petition; that proper process may be issued and
served upon the parties so asked to be made defendants to
this petition; that the said trust mortgage from the Stuart
Court Realty Corporation to Walter S. !(lee, Trustee, hereinbefore particularly described, shall be decreed to be void,
and that the claim of your petitioner may be decreed a first
lien under the said deed of trust from Stuart Court Realty
Corporation to Leon :M. Nelson and Robert N. Pollard, Trustees, in the sum of $30,000.00, your petitioner does not ask for
any interest whatever on said notes, and that your petitioner
may have such other and further relief as the nature of your
petitioner's rights may require a.nd to equity shall seem meet.

HENRYS. WALLERSTEIN.
W ALLERS'J'EIN, GOODE & EV.ANS,
Counsel for Petitione1·,
Henry S. Wallerstein.
page 105 ~ (EXHIBIT "A" WITH PETITION.)
This Deed of Trust made this 8th day of March, 1924, by
and behveen Stuart Court Realty Corporation, a corporation created and existing under the la,vs of the State of Virginia, party of the first part, and Leon M. Nelson and Robt.
N. Pollard, Trustees, of the City of Richmond, Virginia, pRrties of the second part;
Witnesseth, that the said party of the fi~;"st part part doth
hereby grant and convey unto the parties of the second part
two certain pieces or parcels of land, lying a:nd being in the
City of R.~chmond, Virginia, and more particularly described
as follows:
Parcel One: All that piece or parcel of land, lying and being in said City, and designated as Lots Nos. 217, 218, 219, 220,
and 221, in the Plan of Wm. C. Allen Addition, as shown on
a plat made by T. Crawford Redd & Bro., dated September
1Oth, 1901, and of record in the Clerk's Office of the Chan. eery Court of the City of R.ichmond, in Plat B'Ook 2, page 168,
sa.id Lot No. 217 fronting forty-six and seventy-one hundreds feet (46.70') aud said lots Nos. 218, 219, 220 and 221
fronting forty-six and seventy-one one hundredths ·feet
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(46.71') ea.ch, along the arc of a quadrant fronting on the
northwest intersection of Lombardy 8treet and .Monument
. .:\.venue, each of said lots having a depth of one. hundred and
twenty-five feet (1~5') and being bounded by converging lines
which center upon a quadrant court in the rear of said lots,
upon which Lot No. 217 fronts seven and forty-one one. hundredths feet ( 7.41') and lots Nos. 218, 219, 2~0, and 221 front
seven and forty-two one hundredths feet (7.42') each, the
north line of said Lot No. 217 being the south line of a public
alley twenty feet (20') wide, which alley extends from Lombardy Stre.et to Allen Avenue between ~lonum.ent Avenue
and Grace Street, and the 'vestern line of said Lot No. 221
being the east line of Lot 1\l o. 222 in the said P~an
page 106 ~ of m. C. Allen Addition as shown by the plan
aforesaid, together with all the improvements
now, or hereafter to be erected, on said property.

'V

Parcel Two. All that certain piece or parcel of land, lying
and being in said City in the block bounded by Monument
Avenue, Allen Avenue, Grace Street and Loml5ardy Street,
said property comprising a quadrant court in the rear of the.
aforementioned Lots Nos. 217, 218, 219, 220 and 221 in the
Plan of Wm. C. Allen Addition, as shown on plat made by" T ...
.Crawford Redd & Bro., dated September lOth, 1901, and of
record in the Clerk's Office of the Uhancery Court of the City
of Richmond in Plat Book 2, page 168, and bounded as follows: Commencing- at a point on the south line of an alley
twenty feet (20') wide, which alley extends from Lombardy
Street to Allen Avenue between Monument Avenue and Grace
Street distant one hundred and twenty-five feet (125') west
of the intersection of the· said south line of said alley with
the west line of Lombardy Street, and from said point of
beginning running southwestwardly along the real line of the
aforesaid lots Nos. 217, 218, 219, 220 and 221 on an arc a distance of thirty-seven and nine one-hundredths feet (37.09')
more or less to the east line of Lot No. 222 on said plan, thence
northwardly along and coinciding with the east line of said
Lot No, 222 twenty-five (25') feet to the point of intersection
of the east line of said Lot No. 222 with the south line of said
twenty foot (20') alley, thence eastwardly along and coinciding with the south line of said twenty foot (2()') alley, a distance of twenty-five feet (25') more or less, to the point of heginning, together with all the improvements now, or hereafter
to be erected on said property.
The real estate hereinbefore described is the same property
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which was conveyed to the party of the first part by deed from
Roger Gregory and wife and others~ dated February 28th,
1924.

In Trust, to secure the payment o£ the sum of Seventy
Thousand Dollars ($70,000.00) and interest to accrue thereon
.
at seven per centum per annum, evidenced by
page 107 } twenty-eight certain negotiable notes, each for the
sum of Two Thousand, Five llundred Dollars
($2,500.00) all dated March 8th, 1924, and payable on or before ten (10) years after date, and all drawn by Stuart Court
Realty Corporation and signed in its name by JVIichael A.
Weller, its President, and payable to bearer at the offiee·'of
Pollard & Bagby, Incorporated, Richmond, Virginia, each of
said notes bearing interest a.t the rate of seven per centum
per annum, payable semi-annually.
Each of the above notes is identifie~ with this deed by the
following memorandum on the back thereof: ''This note." is
.secured by deed of trust on Stuart Court Apartments, duly
recorded. Leon M. Nelson, Trustee, Robt. N. Pollard, Trustee'', the signatures of the Trustees being autographed for
purpose of identification only.
This deed of trust is and shall continue to be subject and
subordinate to a mortgage or deed of trust executed by ~tuart
Court Realty Corporation to Walter S. Klee, dated March
3rd, 1924, and of record in the Clerk's Office of the Chancery Court of the City of Riehmond, Virginia, given to secure
the principal sum of $450,000.00 and interest and to all advances heretofore made or which hereafter may be made
thereunder and to pay and all indebtedness intended to be
secured thereby, all of which said advances may be. made
without notice to the party of the second· part.
In the event tl1at default shall be made in the payment of
any one of the above mentioned notes or the semi-annual interest thereon, or in any installment of taxes or levies on said
real estate, or in any insurance premium on the improvements thereon, when and as the same, or any of them, shall
· become due and payable, then the Trustees on being requested so to do by any benficiary hereunder shall sell the.
property hereby eonveyed. And it is covenanted
page 108 ~ and agreed that upon failur.e of the party of
the first part to pay the said notes, or any of them
or any interest installment thereon, when and as the same
shall become due and payable or to perform any other covenant herein contained on its part to be performed, the holder
of any of snid notes may at his option declare the whole debt
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due and payable. And it is covenanted and agTeed between
the parties aforesaid, that in case of a sale the same shall
be made on the premises or such other place as may be determined by the trustees, after first advertising the time, place
and terms of sale for :five times in some newspaper published
in the City of Richmond, Virginia, or any other advertisement
that the trustees may deem wise and upon the following terms,
to-wit: For cash. The Trustees shall collect the proceeds of
sale and after paying the expenses of executing this trust,
including a trustee's commission of five per centum on the
gross proceeds of sale, and all taxes, levies and insurance premiums unpaid at the time of sale on said real estate and also
a ratable proportion of the taxes and levies for the calendar
year in which the property is sold, shall apply the residue
thereof to the payment of said notes, without priority, and if
there shall be an excess, the same shall be paid to the party of
the first part. But if at the time of sale the said Trustees
should deem it best, for any reason to postpone or continue
said sale for one or more days, this may be done, in which
event notice of such postponement or continuance shall be
published under the former advertisement in the subsequent
numbers of the same ne,vspa per.
The said party of the first part covenants to pay all taxes
anq levies charged, or that may be charged, upon the said
property hereby conveyed, so long as the debt hereby secured
1·emains unpaid, that all such taxes, with interest from the
time of payment, shall constitute a lien, under and by virtut}
of this deed, on the property hereby conveyed, and in event
of sale shall be treated as a part of the debt sepage 109 ~ cured hereby, and shall also be otherwise recoverable by all the remedies a.t law, or in equity, by
which the deht. aforesaid may be recoverable. Tha_t it is
further covenanted and agreed between the parties hereto,
that the said trustees shall ha:ve authority to employ all
proper agents and attorneys in the execution of this trnst, and
pay for such services ont of the proceeds of the sale of the
trust property; and if no sale be made, then ·the grantor hereby undertakea and agrees to pay the cost of such services rendered by said trustees.
Should either of the trustees named herein die or decline
or fail to execute this trnst, then the other trustee shall have
all the rig-hts and po,vers and be charged with all the duties
that are hereby conferred or charged upon both trustees.
The execution and delivery of this deed and the notes secured therein have been authorized by due corporate pro-
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ceedings of the Board of Directors and stockholders of Stuart
Court Realty Corporation held on the 6th & 7th days of March,
1924.
In ·witness whereof the party of the :first part has caused
its name to be hereunto signed by lviichael A. Weller, its President, and its corporate seal to be hereunto affixed, attested
by Harry R. Loveless, its Secretary this 8th day of March,
1924.
STUART COURT REALTY CORPORATION,
By MICHAEL A. WELLER, President.
(Seal)
Attest: HARRY R. LOVELESS, Secretary.
State of New York,
City of New York, to-wit:
I, C. Agnes· McHugh, a Notary Public in and for the City
and State aforesaid, do certify that J\Hchael A. Weller, 'vhose
name as President of the Stuart Court Realty Corporation,
is signed to the aforegoing deed bearing date on
page 110} the 8th day of March, 1924, personally appeared
before me this day in my said City and State,
and on behalf of the said Stuart Court Realty Corporation,
acknowledged the said deed as the act and deed of the said
company, and made oath that he is the President of the said
Company, and that the seal affixed to said deed is the true
corporate seal of said Company, and that it has been affixed
thereto by due authority.
Given under my hand and official seal this 8th day of March,
1924.
Nly commission expires

(Seal)

C. AGNES 1\:fcHUGH,
Notary Public.
C. Agnes Mci-Iugh,
Notary Public New York County, N. Y.
New York County Clerk's No. 55.
.
New York Register's No. 5022.
Commission expires March 30th, 1925.
No. 75374 Series B.
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State of New York,
County of New York, ss :

I, James A. Donegan, Clerk of. the County of New York,
and also Clerk of the Supreme Court for the said County
the same being a Court of Record, having a· seal, do hereby
certify that C. Agnes ~IcHugh whose name subscribed to
the deposition or certificate of the proof or acknowledgment
of the annexed instrument, and thereon written, was, at the
time of taking such deposition or proof and acknowledgment,
a Notary Public in and for such Co1:1nty duly commissioned
and sworn, and authorized by the laws of said State, to take
depositions and to administer oaths to be used in any Court
of said State and for general purposes; and also .to take acknowledgments and proofs of deeds of conveyances for land,
tenements or hereditaments in said State of New York. And
further, that I am well acquainted with the handwriting of
such Notary Public and verily believe that the signature to said deposition or certificate of proof
page 111 ~ or acknowledgmen~ is genuine.
In Testimony Whereof, I have hereunto set my hand and
affixed the seal of the said Court and County the 8 day of
},farch, 1924..
(Seal)

JAS. A. DONEGAN, Clerk.

City of Richmond, to-wit:
In the Office of the Court of Chancery for said City, the
11th day of March, 1924.
This deed was presented, and, with the certificates annexed,
admitted to record at 4:25 o'clock P.M.
Teste: CHAS. 0. SAVILLE, Clerk.
A copy, Teste:
B~

CHAS. 0. SAVILLE, Clerk,
JOHN F. SAVILLE, D. C.
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(Filed April 6th, 1927.)

Virginia,
~
In the La'v and Equity Court of the City of Richmond.
William R. Gillespie, Complainant,
v~

Stuart Court Realty Corporation, Defendant.
REPORT OF COMMISSIONER J. R. TUCKER.
To the Honorable Beverly T. Crump, Judge:
The undersigned Commissioner was, by a decree of reference entered herein on the 7th day of February, 1927, directed to (after giving notice as in said decree required)· proceed to take an account of the debts of Stuart Court Realty
Corporation constituting a lien on the property described in
the bill of complaint, and to report to the Court as to the
validity, amounts and order of priority of said liens.
Pursuant to the foregoing decree your Commissioner on
the 28th day of February proceeded to take the accounts therein required, and there appeared before him counsel for complainant, counsel for· defendant, and counsel representing certain not~holders secured under a mortgage deed of trust alleged by complainant to be inferior to the mortgage deed of
trust sought to be foreclosed in this proceeding.
.
The testimony of a 'vitness for the complainant was taken
and counsel for complainant declared that he rested his case,
and the proceedings were adjourned to :March 31, 1927, at
'vhich time counsel for all of the parties appeared agai~ before your Commissioner. Before introducing any testimony
counsel for defendant and counsel representing Henry S.
Wallerstein, a holder of certain of the notes sepage 113 } cured by the second deed of trust, announced that
it was their desire to can as a 'vitness and examine the complainant, as permitted by Section 6213 of the Code,
before proceeding with any other testimony for the defendant or for. the intervening second mortgage creditors, and
moved for an order requiring the attendance of the complainant, for a continuance of the proceedings in order to secure
his attendance, and for a. dismissal of the cause upon failure
of the complainant to attend and take the stand as requested.
In view of the fact that no demand had been made upon the
. complainant for his attendance prior to the date of hearing,

128

Supreme Court of Appeal of Virginia..

and for the further reason that counsel for complainant did
not refuse to secure the complainant's attendance, but, on
the contrary, expressed his willingness to have. the complainant present as required by the defendant and other creditors, the Commissioner refused to continue the proceedings,
whereupon a witness for the defendant testified, and counsel for defendant announced the conclusion of their e.vidence.
Counsel for complainant, at the suggestion of the Commissioner, then undertook to endeavor to secure the attendance
of the complainant on Monday, April 4th, and the proceedings were adjourned to that date.

On Monday, April 4, 1927, counsel for all parties again
attended before the Commissioner. Counsel for complainant
announced that he had communicated with associate counsel
in New York, who advised him that complainant was ill and
unable to attend before your Commissioner today, but that it
was believed that complainant could appear on April 11th,
and counsel for complainant thereupon asked counsel for defendant and for the second mortgage creditors to state what
they expected to prove by the testimony of complainant, stating that he thoug·ht it probable that he might by a stipulation
obviate the necessity of calling the complainant to the witness &tand.
Counsel for the defendant and for the second mortgage
creditors stated that they expected to prove by
page 114 ~ complainant, among other things, that complain\
ant was not in fact the owner of the bonds and
coupons now in default, and had no interest in this suit, and
also certain facts and circumstances preliminary and leading
up to the execution of the bond agreement and deed of trust
referred to in the evidence in this case.
Counsel for complainant then stated that he was willing
to stipulate .that any party to this cause might assert as
against the complainant any defense which might be asserted
against S. W. Straus and Company. Counsel for defendant
and the second mortgage creditors then stated that such a
stipulation 'vould not be satisfactory and again demanded
·that complainant present himself as a witness.
Counsel for complainant objected that in view of his offer
to stipulate as above, the attendance and testimony of com-
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plainant was unnecessary and could serve no purpose. He
stated that the defenses set up in the answer of defendant
and in the petition filed by Henry S. "\Vallerstein on April 2,
1927 were substantially three. First, that the transaction
was usurious, upon which issue the testimony of complainaut
could thro\v no light. Second, that the making of the deed
of trust in question was procured by fraudulent misrepresentations, and, that the testimony taken discloses no connection of the complainant with the preliminary negotiations Qr
representations made to defendant. Third, that complainant
was not the owner of the bonds and coupons in question and
now in default, which were in fact owned by S. W. Straus and
Company; that the bonds in question were Bearer bonds, and
that the testimony taken in this case contained nothing to
cast any doubt upon the alleged ownership of the complainant as set out in the bill.
Your commissioner feels that the question of whethe! or
not an order to compel the attendance of the complainant
should be issued is a question which should be determined by
the Court· and respectfully submits the matter to the court
with the request that he be instructed as to his method of
procedure.
Respectfully submitted,

J. R. TUCKER, Commissioner.
April 4, 1927.
page 115

~

And at another day, to-wit: At a Law and
Equity Court of the City of Richmond, the 6th
day of April, 1927.

The commissioner before whom this case is being heard under the decree of reference herein, having referred to the
Court, by a partial report now filed and made part of the
Jccord, the adjudication of the question thcreiu stated, and
counHel having been heard in argument upon the matter, in
which the commissioner desires the opinion of the court:
The Court is of opinion, and doth so adjudicate, that the
defendants are entitled, by virtue of the provisions of section
6213 of the Code of Virginia, to require the plaintiff to appear
in person and submit to examination before the commissioner.
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Virginia,
In the Law and Equity Court of the City of Richmond.
Wm. R. Gillespie, Complainant,

v.
Stuart Court Realty Corporation, Defendant.

REPOR'.r OF
page 117

~

COM~fiSSIONER

J. R. TUCKER.

Virginia,
In the Law and Equity Court of the City of

Richmond.
Wm. R. Gillespie,

v.

C~mplainant,

Stuart Court Realty Corporation, Defendant.

REPORT OF

COl\f~IISSIONER

J. R. TUCKER.

To the Honorable Beverly T. Crump:
By decree dated February 7, 1927, this cause ·wa~ referred
to one of the Court's Commissioners, who was thereby directed to convene the lien creditors of Stuart Court Realty
Corporation by publication of notice in the manner prescribed by law and "to take an account of the debts of the
Stuart Court Realty Corporation which constitute a lien on
said mortgaged property (including an account. of all delinquent taxes upon the said property) and *' * * report to the Court as to the validity, amounts and order of
priority of said liens''.
Counsel for the par.ties· having requested the undersigned
to act in execution of the order of reference, notice ·was given
in conformity with the provisions of Section 6180 of the Code,
as amended, as required by said decree, and a copy of said
notice, together 'vith a certificate of the publicapage 118 ~ tion thereof, is hereto attached and returned as
a part of this report.
Pursuant to such notice, bearings were held by your Commissioner on February 28th, March 31st, April 4th, April
11th, and April 12th, 1927, at which time counsel for the par-
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ties to this suit and for intervening lien creditors attended,
witnesses were examined and testimony taken. The stenographic transcript of the evidence is returned herewith as a
part 'Of this report.
By the terms of the order of reference your Commissioner was required to report only with respect to ''the validity;
amounts and order of priority'' of liens attaching to the property of the defendant described in the bill of complaint, but
during the course of the hearings a serious question a17ose
with respect to the right of the complainant to institute and
maintain this suit, and while your Commissioner, by the terms
of the order of reference, was not specifically directe<t to report ''any other rna tters deemed pertinent", as is usually
required by such decrees, he has deemed it proper to give
the question consideration and to report thereon, in View of
the nature and fundamental character of the issue so raised.
Your Commissioner's findings of fact and legal conclusions
will, therefore, be stated in the form of answers to the. following questions:

A. Has the complainant a legal right to institute and maintain this suit V
B. Wl1at is the amount and order of priority of existing
liens on the property of the defendant described in the bill of
complaint, and the tl·ust mortgage filed as an exhibit therewithf
page 119 }

C. Are the lie1~s reported under
enforceable in a court of equity?

"B\" valid and

A. The complainant's bill alleges that he is the holde.r of
SIX THOU8AND FIVE :HUNDRED ($6,500.00) DOLLARS
face value of bonds of the Stuart. Court Realty Corporation,
due and payable on March 3, 1926, and of ELEVEN THOUSAND EIGHT HUNDRED AND NINETY-FIVE AND
44/100 ( $11,895.44) DOLLARS of interest coupons due and
payable on or before March 3, 1926, and originally attached
to the bonds above mentioned, and other bonds of the same
issue, all of which bonds and interest c-oupons are secured
by a trust mortgage dated March 3, 1924, from Stuart Court
Realty Corporation to Walter S. IDee, Trustee, which trustmortgage it is alleged is a first and prior lien upon the real
estate of the Stuart Court Realty Corporation described in
the bill. Complainant alleges that there has been a default
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on the part of the mortgagor in the payment of the aforementioned sums as required by the trust mortgage, as well as
a failure. to make certain other payments and deposits thereby
required, which entitles him under its terms to foreclose, and
prays for the appointment of a Receiver for said mortgaged
property; an injunction restraining the Stuart Court Realty
Corporation, and all other persons, from interfering with or
disposing of said property or the earnings or profits therefrom; for a judgment for the aggregate amount of the bonds
and interest coupons in default; for a sale of the mortgaged
prope~ty, subject to the lien of the trust mortgage aforesaid,
and a deficiency decree in favor of the complainant against
the defendant, in the event that the sum realized from the
sale of the mortgaged property .shall be insufficient to pay
the full amount found due to complainant.
The evidence discloses that the bonds and inpage 120 terest coupons held by the complainant are _a part
of an issue of FOUR HUNDRED AND FI~,TY
·£HOUSAND ($450,000.00) DOLLARS, face value, of bonds
issued by the Stuart Court Realty Corporation and secured
by the trust mortgage filed a.s an exhibit with the bill upon
the real estate of Stuart Court Realty Corporation described
in the bill and the trust mortgage. This entire issue of bonds
'vas originally acquired by S. W. Straus and Company, an
investment banking house of New York City, who subsequently sold and distributed the bonds comprising the issue
to its customers. vVheu default 'vas made by the defendant
in the payment of the interest on these bonds and in payment
of the principal due and payable March 3, 1926, S. W. Straus
and Company re-purchased from its customers the bonds and
interest coupons as they became due and payable. The complainant, W. R. Gillespie, is the Treasurer of S. W. Straus
and Company, and it clearly appears from his testimony that
the bonds and interest coupons now sued upon, 'vere delivered to him by S. W. Straus and Company, for the sole purpose of enabling him to institute and prosecute the present
suit. The complainant frankly admits that he has no beneficial interest in these securities, nor in any recovery which
may be had as a result of this proceeding, and that the animating reason for the delivery of the securities to him was
the fact that S. W. Straus and Company did not desire its
name to be unnecessarily connected with a foreclosure suit
of this character.
Counsel for defendant and for Henry S. Wallerstein, an
intervening junior lien creditor, contend that under these cir-
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cumstances the complainant has no such interest, ownership
or title in the bonds and coupons aforesaid as
page 121 ~ would entitle him to bring and maintain this procee.ding, invoking the well-established equitable
principle. that a suit in equity must invariably be brought in
the name of the real party in interest and not in the name of
another. In a note of argument filed with the Commissioner,
counsel for Henry S. Wallerstein cites numerous cases and
text writers in which the foregoing equitable rule is discussed and elaborated, and it may be conceded that in the absenee of statute, the principle contended for is esltablished law
and would be a,pplicable to the situation disclos.ed by the evidence in this case. In Virginia, however, the equitable rule
has been modified and changed by the provisions of Section
5144 of the Code, reading as follows:
"When the legal title to any claim or chose in action, for
the enforcement of the collection of which a court of equity•
has jurisdiction, is in one person and the beneficial equitable
interest thereto is in another, the latter may either maintain
a suit in the name of the holder of the legal title for his use
and benefit, or in his own name to enforce collection of the
same. In either case the beneficial equitable owner shall
be deemed the real plaintiff and shall be alone liable for
costs.''
In the first edition of Professor Lile 's Equity Pleading and
Practice (1916) the author at Sec. 51, pp. 25-6, after stating
the general equitable rule as. above, adds in a footnote to the
section the following:
HBy a recent unfortunate statute in Virginia this sensible
and long established rule seems abrogated. Acts 1897-98, p.
437."
In the second edition of Professor Lile 's 'vork (1922), this
footnote is not appended to the corresponding section (Sec.
90, p. 47), although tl1e statute. then continued and still continues in force in its original form. Having in mind Professor Lile 's reputation for care and accuracy,
page 122 ~ your Commissioner took occasion to inquire of
the author whether or not the omission in the ·
second edition of his work was due to any change 1n .the author's conception of the effect of the statute. 1\'Ir. Lile advises
your Commissioner that the omission wa~ due purely to over-
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sight and that the footnote will be restored to any future editions of his work.
·
The Act of the Legislature referred to was approved February 19, 1898, and all of the Virginia cases cited by counsel
for Henry S. Wallerstein 'vere decided prior to that date,
the latest of these decisions being Penn,. v. Heron;, 94 Va. 773,
decided July 8, 1897.
The bonds which are the basis of this suit are "bearer"
bonds and Section 7 of Artiele IX of the Trust Mortgage
confers upon the" holders of a majority in amo:unt of principal of such portion of bonds falling due at any respective
maturity a~d/or the holders of a majority in amount of interest coupons falling due upon any interest date", etc., the
right to sue for foreclosure or otherwise, with the written
consent of the Trustee, whieb ha~ been given in this case.
It is too well established to require the elaborate citation
of authority that corporate "bearer" coupon bonds are ne·g·otiable instruments. It has been so held by the. Virginia
Court in .Arents v. Co1nmonwealth, 18 Gratt. 750, and Citize.ns Bank v. Schwartzschild, 109 V a.. 539, 544, and by the Supreme Court of the United States in White v. Vermont and
Mass. R. R. Co., 21 How. 575; 16 L. Ed. 221.
Section 5752 of the Code, being a part of the Negotiable
Instruments Act, thus defines the word ''holder''.
page 123

~

'' 'Holder' mean$ the payee or indorsee of a
bill or note who is in possession of it or the bearer
thereof. 'Bearer' 1neans the person in possession of a bill
o1· note ~vhich is payable to bearer.''
By Section 5613 of the Code it is provided:

"The 'holder' of a negotiable instrument may sue thereon
in his own nam~ and payment to him in due course discharges
the instrument.''
The uncontradicted evidence in this case brings the complainant within the definition of a holder of negotiable paper
as above defined and although as to S. ,V. Straus an~ Company the complainant occupies the position of an attorney in
fact for cou.~rtion or q'uasi trustee, 'vho 'vould be obligated
· to account for any recovery, your Commissioner entertains
no doubt tl1at under the foregoing statutory provisions, complainant as holder of said houds and coupons has the right to
institute and maintain the present proceeding.
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B.. Assuming the validity of the trust mortgage of March
3; 1924, there is no conflict in the evidence 'vith respect to
the amount and order of priority of the liens existing upon
the property of the defendall.t described in the bill of complaint and the trust mortgage. Under the terms of the last
mentioned instrument the holders of any securities thereby
secured who institute proceedings for foreclosure are. ipso
facto subordinated to the lien of all other bonds and coupons
then outstanding and secured by said trust mortgage other
than bonds and coupons then outstanding which might have
theretofore been so subordinated. The total issue of bonds,
of which those held by the complainant are a. part, amounted
to FOUR HU.NDRED .AND FIFTY THOUSAND· ($450,000.00) DOLl~ARS, which are secured by a first and prior
lien upon the property described in the bill and the trust
mortgage filed as a.n exhibit therewith.
page 124 ~ Your Commissioner, therefore, reports the fol.
lowing liens upon the property and the order of
priority as hereinafter stated:
1-a. Trust mortgage dated March 3, 1924, from· Stuart
Court Realty Corporation to Walter S. K:Iee, Trustee, duly
recordQd in the Clerk's Office of the Chancery Court of th~
City of Richmond, under date of ~Iarch 11, 1924, in D.. B.
301-c, p. 73, securing an issue of FOUR HUNDRED AND
FIFTY THOlJSAND ($450,000.00) DOLLARS of First
}.fortgage Serial 6¥2 % Coupon Gold Bonds, of which total issue FOUR HUNDRED AND FORTY-THREE THOUSAND, FIVE HUN·DRED ($443,500) DOLLARS, face value,
.and interest coupons .thereto attached maturing and payable subsequent to September 3, 1926, is secured by a first and
prior lien superior to the lien securing iliat portion of said
issue hereinafter referred to iu. 1-b.
1-b. SIX THOUSAND, FIVE HUNDRED ($6,500.00)
DOLLARS, face value, of First Mortgage Serial 6%% Coupon Gold Bonds and FOURTEEN THOUSAND, FOUR
HUNDRED AND TIDRTEEN AND 75/100 ($14,413.75)
DOLLARS of interest coupons maturing and payable September 3, 1926, (less a credit payment thereon of FOUR
THOUSAND, FIVE HUNDRED AND EIGHTY AND
69/100 ($4,580.69) DOLLARS, of which the complainant is
the holder, secured by the Trl!.st 1\{ortgage referred to in
1-a supra, but expressly subordinated by the terms of said
trust mortgage to the remainder of said bonds.
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2. Deed of trust dated March 8, 1924, from Stuart Court
Realty Corporation to Leon M. Nelson and Robt. N. Pollard,
Trustees, recorded in the Clerk's Office of the Chancery Court
of the City of Richmond, March 11, 1924, in D. B. 303-a, p ..
19, securing the payment of the sum of SEVpage 125 ~ ENTY THOUSAND ($70,000.00) DOLLARS and
- interest at the rate of 7% per annum thereon,
evidenced by twenty-eight (28) negotiable notes, each for the
sum of TWO THOUSAND FIVE HUNDRED ($2,500.00)
DOLLARS, all dated March 8, 1924, and payable on or before
ten (10) years after date. The lien of this trust deed is, by
its terms, expressly subordinate to the lien of the trust mortgage hereinabove referred to in 1-a and 1-b.
Upon the testimony of Irving G. Craig (Transcript, p. 1617) your Commissioner reports that the foregoing are the
only liens upon the property in question; that there are no
judgments docketed against the defendant, and no delinquent
taxes nor extraordinary assessments shown upon the records
as liens binding- on said real estate ..
C. The validity of the bonds secured by the first trust
mortgag·e is attacked by the defendant and by intervening
second mortgage bondholders, the basis of such attack being,
first, an effort to show that the loan agreement which preceded the execution of the first mortgage, the execution of
that instrument itself, and the issuance of bonds thereunder
were procured by the fraudulent misrepresentations of the
agents of S. W. Straus and Company, which defense is available to the defendant in this suit, since the complainant, Gillespie, is not a purchaser for value of the bonds here involved.
The latter proposition is quite true, being established by
the testimony of Gillespie himself, as 'veil as admissions of
his counsel, but the evidence fails entirely to establish any
fraud in the procurement of the contract. It is unnecessary
to review the testimony upon this phase of the
page 126 ~ case in detail, it being sufficient to say that all
of the representations complained of were pure
expressions of opinion and in addition, that such representations 'vere not relied upon.
1\fr. Weller, the President of the defendant corporation,
testifi~d that he and his brother, who 'yas associated with
him in the promotion of the Stuart Court ltealty Corporation,
were experienced in the construction of apartment buildings, were owners of apartment houses in Baltimore and
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Washington, and that the proposition had been personally
hivestiga ted by him prior to the consummation of the loan
agreement. He further testified that after he knew that the
rental estimates on the apartment building could not be realized and after it had been necessary to twice reduce the initial rental rates, he took no steps to repudiate the contract,
but, on the contrary, sought and received from S. W. Straus
and Company several extensions of interest and other required payments. Your Commissioner finds that there is
no support in the testimony of the sugg~stion that the contract was secured by fraudu]ent misrepresentations; that
there was no reliance upon the representations as made, and
that after it had become apparent that the estimated rentals
could not be realized no steps were taken to abrogate the
contract, but, on the contrary, the contract was ratified and
affirmed.
The validity of the first mortgage bonds is further attacked
upon the ground that the transaction was usurious by reason
of the fact that the bonds upon their face carry an interest
rate of 6%%, and further that S. W. Straus and Company,
who acquired the entire issue of FOUR :HUNDRED AND
FIFTY THOUSAND ($450,000.00) DOLLARS,
page 127 ~ face value, re~eived a commission of ten per cent
(10%) or FORTY-FIVE THOUSAND ($45,000.00) DOLLARS for their services in connection with the
bond issue.
The loan agreement, produced in evidence as Exhibit '' M.
A. W. No.1", treats the acquisition of the bonds by S. W.
Straus and Company as a purchase and sale, rather than as a
loan of money, and if the transaction were of the former
character the question of usury would, of course, be eliminated. But viewing the evidence as a 'vhole, it seems apparent that the transaction was a loan by S. W. Straus and
Company to the defendant corporation. Bonds cannot be
sold until issued and the issuance is not effective until the
bonds ''come into the hands of the holder so executed and
delivered as to bind the obligor". 2 Fletcher's Cyc. Corporations, See. 1000 and cases cited.
Regarding the transaction, then, as a loan, it is necessary
to determine by whnt law th€' existence and effect of usury
is to be resolved. The defendant in its answer asserts that the
bonds are Virginia contracts and governed by Virginia la,v,
while counsel for Henry S. Wallerstein no less earnestly contends that the bonds are New York contracts and subject to

-
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the usury la.ws of that State. Prof.
Laws (1901), at Section 179, says:

~finor,

in his Conflict of
·

''There is probably no point within the whole range of
the law upon "rbich there exists greater conflicts of views,
more irreconcilable opinion, or greater confusion of statement than npon the proper la\V to govern the effect of alleged
usury in a contract.''
The Virginia Court, ho,vever, in Nickels v. Peoples B. L. ~
8. Assn., 93 Va. 380, has apparently adopted the lea; solutionis as the governing law in such cases, saying, at p. 388:
page 128 ~ ''The place where the contract under investigat.ion was to be performed, being the Sta•te of New
York, it is governed hy her usury laws."
Both the bonds and coupons. here in question recite that
they were executed_ in New York City and both bonds and
coupons are payable at the offices of S. W. Straus and Company in New York or Chicago. Your Commissioner is, therefore, of opinion that the question of usury and its effect is to
be determined by the applicable New York law. So far, however, as the defendant corporation and Pollard and Bagby, Incorporated, (au intervening second mortgage creditor),_ are
concerned, the question is immaterial, both the Virginia and
New York statutes providing that the plea of usury shall not
be a bailable to a corporation. Code of Virginia, Sec. 5556; Cahill's Consolidated Laws of New York 1923, Chap. 21, Sec.
374.

The question for decision then comes down to this : May
HenryS. Wallerstein and R. T. Gregory, who a.re sec.ond
mortgage creditors, holding notes secured under an instrument which expressly provides tha.t it shall be ''subject and
subordinate'' to the mortgage herein sought to be foreclosed,
be permitted to set up usury for the purpose of invalidating a prior mortgage to which they are not parties where
that defense is not available to the mortgage debtor itselff
The general rule governing the availability of a plea of
usury is well stated in 27 R. c. L., p. 281,
follo\VS:

as

"STATEJ\IIENT OF RULE.-Thc policy of the legislature
in. adopting statutes of usury is the protection of borrowers against the oppressive exactions of lenders. It does not
tend to the promotion· of that policy that persons other than

Stuart Court Realty Corp., etc. v. ,V. R. Gillespie.

139

the victims of the usury should · have the benefit of such
statutes, and accordingly as a general rule usury is consid·
ered to be a ground of relief available only to the debtor or
to one in legal privity with him, :i'
*."
$

The reason for the rule as thus laid down is
clearly and forcibly stated in tl1e following quotation from the same volume and page.

page 129 }

''To allo'v a stranger to interpose the defense of usury:to

a contract with .which the maker is in all respects satisfied,
and by the terms of which he desires to abide, and
upon which he is liable for a deficiency judgment, woti!d
be exceedingly unfair to a debtor who desires to ·
perform his contract, because he made it, or because he may deem it to be advantageous so to do. So long
as the inclination to profit from man's adversity or necessity
exists, a la'v limiting the rate of interest that the lender may
charge the borrower for the use of money will continue to be
·wholesome and beneficial to society; but common experience
suggests many instances in 'vhich the borrower may not desire to invoke the protection of the law enacted for his especial benefit."
The general rule as above stated applies both in Virginia
and in New York.
StJCngler v. Snapp, 5 Leigh 478.
Christian v~ Gunn, 78 Va. 100, 108.
Saunders ·v. Balti1nore Bldg. F'ltnd, 99 Va. 143._
Dickenson v. Bankers, etc~ Co., 93 Va. 502.
0. & M .. R. R~ v. Kasson, 37 N. Y. 218.
Berdon v. Sedg'lvick, 44 N. Y. 626.
A1nherst College v. Ritoh, 151 N. Y. 282.
P1·eston v. C'Uneo, 124 N. Y. Supp. 1031.
Chapuis v. Mathot, 155 N. Y. 641.

Whether or not a junior mortgagee occupies to the mortgagor such a relationship as to bring him into the required
privity to enable him to attack a prior mortgage as being
usurious is a l]_uestion upon which the courts are not agreed,
some of the co"Grts bringing such cr~ditors within the general
1·ule, 'vhile others except them therefrom, 27 R. C. L.~ Sec.
85, p. 284.
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The New York courts apparently permit the
page 130 ~ holder of a junior encumbrance, under certain
circumstances, to attack the prior mortgage as
being usurious.

Weaver Hardware Co. v. Solom.ovitz, 163' N. Y. 121.
M'lttuiU Life Insurance Co. v. Bowe-n, 47 Barb. 618.
Union, Dt>me Sav·ings Banl~ v. Wil·mot, 94 N. Y. 221.
'·The Virginia Court, on the other hand, apparently adopts
the opposite view in Chr,istia,n- v. Gu.nn, 78 Va. 100. The rule
of the New York courts is, however, subject to a limitation,
thus·.stated in Union DinM Bavi'ltgs Bank v. Wilmot, supra,
at p; 228:
''But a subsequent lien-holder can have no better right to
interpose the defense of usury than the owner or borrower
had at the time the lien was created. An owner or borrower
may be estopped from setting up the usury, or he may in some
legal way waive the defense, or, by agreement, purge the
transaction of usury; a.nd whoever thereafter purchases from
him the real estate upon which the usurious security is a
mortgage, or obtains a lien thereon from or under him, takes
his .position, and can have no better right to allege the usury
than he had.''
If the rule as above stated be applied to the facts in this
case Henry S. Wallerstein and R. T. Gregory, holders of
second mortgage notes of Stuart Court Realty Corporation
cannot set up usury in the first mortgage for the ·purpose of
invalidating that instrument, since Stuart Court Realty Corporation, the o'vner of the property, and the mortgagor under the first mortgage is precluded from asserting that defense under both Virginia and New York law. The application of this rule, moreover, in the opinion of your Commissioner, brings about a result which accords with the equities
of this case. The deed of tntst securing the second mortgage
notes contains the follo,ving express covenant:
page 131 ~

''This deed of trust is, and shall continue to he,
subject. and subordinate to a mortgage or deed of
trust executed by Stuart Court Realty Corporation to Walter
S. Klee, dated l\'Iarch 3, 1924, and of record in the Clerk's
Office of the Chancery Court of the City of Richmond, Virginia, given to secure the principal sum .of $450,000.00 and
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interest, and to all advances heretofore made or which hereafter may be made thereunder, and to any and all indebtedness intended to be secured thereby, all of :which said advances may be made without notice to the party of the second
part.''
That provision charged the second mortgage lienors with
notice of the condition of the first trust mortgage, an inspection of whic.h would have dif?closed a. reservation of interest at the rate of 61h9'o. The element of compulsion, which
ofttimes operates upon the borrower, and the alleviation of
which is the purpose and design of the usury statutes, cannot
be asserted as to a lender of money who was under no compulsion or necessity of making the loan. l{nowing the facts
he chose for an anticipated profit to make the loan, and it
would be distinctly inequitable to hold that the first lien, valid
as to the borrower, is invalid as to the second lienor, notwithstanding the la ttcr 's express acceptance of the former's priority.
It is to be noted, moreover, that the second mortgage lienors who here urge that the first mortgage should be declared
invalid because of the reservation of an interest rate of 6%%,
and the taking of certain commissions by the lenders, are
themselves in a position of having contracted for an interest
rate of 7% on the notes which they hold, and while some, at
least, of these seco11d Iienors have attempted to purge the
transaction of usury by an avowal of their willingness to surrender all claims to interest in the future, the fact remains
that they have heretofore collec.ted interest at an illegal rate
and that the contract under which they claim, and by virtue of
which they intervene in this proceeding, is ope:q
page 132 ~ to the very objection which they urge as a ground
for having the first mortgage declared illegal and.
void, and for having themselves legally substituted to the position of the first lienors. Your Commissioner cannot escape
the feeling that under the circumstances the hands of the intervenors are at least somew·hat soiled.
Finally, the contention of the second mortgage creditors
cannot be sustained in the light of the very recent decision of
the Supreme Court of New York in Yor1nark v. W ald1nan,
217 N. Y. Supp. 501. The petition of Henry S. Wallerstein
filed herewith prays, among other things, ''that the said trust
mortgag-e from the Stuart Court Realty Corporation to Walter S. J{lee, Trustee, hereinbefore particularly described
shall be decreed to be void and that the claim of your peti-
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tioner may be decreed a first lien under the said deed of trust
from Stuart Court Realty Corporation to Leon· M. Nelson
and Robt. N. Pollard, Trustees'?, etc.
The facts in the New York case above referred to and the relief therein ~ought conform essentially to the facts in this case
and the relief herein sought in the petition of Henry S. Wallerstein. The court in the New York case cited held that under such circumstances a junior encumbrancer had no right
to procure a cancellation of a prlor mortgage or to obtain
other affirmative relief without paying, or offering to pay, the
amount actually advanced upon the senior lien. For these
reasons your Commissioner reports that, in his opinion, the
trust mortgage from Stuart Court R~alty Corporation to
Walter S. IClee, Trustee, dated March 3, 1924, is a valid and
legal obligation, both as against the defendant
page 133 ~ in this case and the intervening second mortgage
creditors.
Respectfully submitted.

J. R. TUCKER, Commissioner.
May 17, 1927.
Commissioner's fee
Stenographer
Publication of N oti~e

$400.00
85.00
8.82

$493.82
page 134 ~ Virginia,
In the Law & Equity Court of the City of Richmond.
vVilliam R. Gillespie
vs.
Stuart Court Realty Corp.
The depositions of Harvey F. Hambur and others, taken
before me, J. R. Tucker, Commissioner in Chancery for the
La,v & Equity Court of the City of Richmond, Virginia, at
my office in the La'v Building, R.ichmond, Virginia, on the
28th day of February, 1927, at 11 o'clock A. M., pursuant to
notice given by publication accordi:pg to law and as directed
by decree of reference· entered in this cause on the 7th day of
February, 1927.

Stuart. Court Realty Corp.,

e~c. y.

W. R. Gillespie.
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Present: E. Randolph Williams and Irvin G. Craig, counsel
for complainant; 0. L. Shewmake, of Shewmake & Gary, and
Leo P. Harlow, counsel for defendants.
1\'Ir. Williams : We offer in evidence the trn8t
mortgage from the Stuart Court Realty_ Corpo~
ration to Walter S. !{lee, Trustee, dated March 3rd, 1924, ·
the paper which I now have in my hand being the original
executed document 'vhich 'vas duly recorded in the Clerk's
office of the Chancery Court of the City of Richmond on the
11th day of ~farch, 1924, as indicated by the notation of the
Clerk, and unless there is objection we would like to substitU!te. a copy for the original with the right to anyone concerned a.t any time to correct any error which may appear
to be in the copy and it is agreed that the Exhibit "A" filed
-_
with the complainant's bill is a true copy.
1\{r. Harlow: And also with the right of anybody in interest to offer any valid objection that may occur to them concerning the legality of the mortgage itself and any provisions
therein.
page 135 }

page 136 ~

HARVEY F. HA.MBUR,
a witness introduced in behalf of the complain-

ant, being first duly s'vorn, deposes and says as follows:
DIRECT EXAMINATION.
By J\IIr. Williams :
Q. Mr. Hambur, please state your full name, age, residence
and occupation.
A. Harvey F. Hambur; 32 years old; residence, Rochelle,
N. Y., occupation, investment banker.
Q. As an investment banker you are an associate of what
corporation?
A. 8. W. Straus & Co., Inc., New York.
.
Q. How long have you been with that organization'
A. Somewhat over eleven years.
Q. Wllat is your present official relation to that corporation?
A. Assistant vice-president.
Q. How long have you held that position?
A. I think three years, approximately-three or four, and
I handled the a-ssistant secretaryship before that time.
Q. Did the S. W. Straus Corporation acquire the securities
and the bonds of the Stuart Court Realty Corporation issued
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under and pursuant to the terms and conditions of the trust
mortgage or deed of trust dated March 3rd, 1924.
page 137 ~ a ~opy of which has just been filed t
A. Yes, sir.
Q. In accordance with the provisions of the deed of trust
or .mortgage just referred to there was issued, I believe, a
tempotary bond of the aggregate principal amormt of the
authorized issue, to-wit:. $450,000.00. Am I correctt
A. Yes, sir.
Q. I hand you herewith a paper which is marked on several
parts of it as "Cancelled" and ask you to say whether it
is the original temporary bond which was authorized and
which \was authenticated and delivered to your· \corpoll.'tltion.
Mr. llarlo\v: I don't think the witness is in position totestify whether or not it was authorized. I think he might be
competent to state whether or not it was authenticated. I
object for these reasons to the first part of this question.
1\fr. vVilliams: \Ve have no objection to saying as authorized. He can say whether it was issued pursuant thereto.
Q. Was that issued as the temporary bond authorized under this trust agreement t
A. Yes, sir.

Mr. Williams: The deed speaks for itself-speaks for the
authentication and delivery of the bond.
Mr. Harlow: He can testify as to it being turned over to
his firm, but whether or not it \Vas properly aupage 138 ~ thorized he cannot state.
Q. Was it received by your firm as the one authorized by
this trust agreement~
A. Yes., sir.
Q. Will you please file that as a part of your testimony?
A. I will.
Note: Filed as

Ha·mb~tr

Exhibit

'~A.''.

Mr. \Villiams: If there is any doubt in the mind of counsel
for the defendant corporation as to the paper produced being tbe one that was authorized, executed, au.thenticated and
deli~ered, we l1ave in our possession and would be glad to produce the certificate over the signature of their own secre-
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tary, undex the seal of the corporation, made. upon a copy
of this very document that that is a true copy.

Q·. The paper. which has no:w been filed and marked as Ex-·
hibit ''A" with your testimony is marked ''Cancelled". Was
it cancelled and held with the records of the trustee as a can..:
celled paper?
. A. ·Yes, sir.
· Q. Were the permanent or definitive bonds provided for
in the deed of trust or mortgage executed, authenticated and
delivered in exchange for this cancelled bond¥
A. They were delivered prior to the cancellation of that
bond.
: :
Q. They were delivered upon· -cancellation and
pa_.ge 139 ~ surrender o~ the temporary bond Y
'
A. 1les, s1r. ·
Q. Have you had prepared a statement of· account showing
the payment by the -Stuart Court Realty Corporation O:f the
interest on the securities issued under this deed of trust or
mortgageY
A. Yes; sir. · ·
r
Q·. I will-ask you to look at the statement which I now-hand
Y0\1- apd see whether it truly.-presents a statement of the account refer-red to· and as of what date;·
·
.
: A.. This represents the account of the Stuart Court Realty
Corporation with S. ·vv. Straus & ·Company, figured as of
toda.y, February 28th, with the slight qualification there are
some slight additional debts in the way of expense and State
taxes not put on here.
· Q. Will you please file the statement and identify it as an
exhibit with your testimony?
A. I will.
Note: .],iled as Hwmbu-r Exhibit
"B".
.
'

'

~

·: Q. Did the Stuart Court Realty ·corporation deposit 'vith
S. W. Straus & Company on September 3rd, 1925, ·or at any
tinte funds. to pay one·-sixth of the principal amount of $6,509;00 due ahd payable ~larch 3rd, 1926?
A. No, ·sir. :
·
·
·
Q. Have they paid aily part of it at any ti_me?
·
A. No, sir. .
.
.·
.
pag~ 140 ~. Q. What is the total ~mount of iJ1te~e~t now in
:
.
default by- the· Stuart Court Realty Corporation
on the bonds issued under the deed of trust which has been
filed Y
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A. They are in default for the coupons due on September
3rd, 1926, $9,833.06. The question was purely in reference
to interest Y
Q. Yes.
A. They are also delinquent for all of the monthly payments
of principal and interest that have intervened from September 3rd, 1926, through February 3rd, 1927, in the amount of
$14,413.75, and they are also i~ default on the monthly reduction payments of principal from March 3rd, 1926, through
February 3rd, 1927, in the amount of $14,000.00, which payments of principal or interest are due. the bondholders on
~larch 3rd.
Q. Has any deposit been made 'vith your corporation for
the payment of interest wh~ch will become due and payable
March 3rd, 1927 f
A. No, sir. I should like to correct my testimony that the.
interest which was due a.nd unpaid of $9,833.06 was due on
September 3rd, 1926, and there have been no payments against
the payment of interest due ~:larch 3rd, 1927.
Q. Who is the owner of the principal bonds now in default
and th~ interest coupons f
Mr. Harlow: We object to that question on the ground that
the best eVidence of ownership would be the recpage 141 ~ ords of the compan)r or the testimony of the owner
. of the bonds personally.
Mr. Williams: We will produce the bonds in evidence, but
Mr. IIambur knows of their ownership.
1\IIr. Harlow: I think my objection should be ruled upon.- I
clon 't think this witness is qualified to state who the owner
of the bonds is because it is not the best evidence.
The Commissioner: The bonds should b~ produced.

Q. I will ask you to look at the bonds ·which I no'v hand you,
numbered 1 to 8, inclusive, and say whether they are to your
knowledge the bonds issued under this deed of trust and who
is the owner.
.
A. $6,500.00 in principal amount of bonds, due March 3rd,
1926, belonging toMr. Harlow: I object to this :witness shrting who the owner
of these bonds _is for the very pbvious reason that the best
evidence of ow11ership is in the records of S. W. Straus &
Company, and, furthermore, unless he ow}ls these bonds or
holds authority from the owner as to the ownership he h~sn 't
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any right to testify who owns them. What we want and what
we are going to demand in this case, and. just as well serve
notice now, is that the owners of these bonds appear here an.d
prove their claims in person. .
page 142 ~ The Commissioner: It s~ems to me to be a question of fact whether or not the witness knows the
facts and it seems to me his testimony is admissible for what ·
it is worth.
·
Mr. Harlow: We note an exception.

Q. If you know the owner, tell us.
A. I know 'vho the owner is.
Q. Please state.
A. ~Ir. William R. Gillespie.
Q. Will you please look at the coupons which I now hand
you and say whether they are coupons in default upon the
bonds issued under the deed of trust or mortgage which we
have heretofore introduced 1
Mr. Harlow: Same objection.

A. Yes, sir.
Q. To whom do those coupons belong'
A. Those coupons belong to Mr. William R. Gillespie..
l\1:r. Harlo,,r: Of course, it is understood our objection runs
to this entire line.
Mr. Williams: Yes, sir.

Q. Are these coupons the coupons which .represent the interest shown to be due on the account which you have heretofore filed as Exhibit "B", aggregating $14,413.75?
A. ·Yes, sir.
Q. Then the account due as stated and represented by those
coupons should be credited by the amount of $4,pag·e 143 ~ 580.00 as also shown on the account~
A. Yes, sir.
Q. ~Ir. Hambur, in your statement of account have you
undertaken to present the total indebtedness due on account
of the coupons; that is, with interest on the defaulted interest~

A.
Q.
A.
Q'.

·Yes, sir.
That has been included in the account?
Yes, sir.
Ho·w have you credited on the account the payment that
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you. have testified has been made on account of the aforesaid
coupons, $4,580.691
A. Whenever a payment comes in from the borrower it is
credited first to the most remote delinquent item of interest
until the. interest is caught up and then the next order-Do
you want the order of payments l
Q. I just want to know the general principle which has been
followed in making· up the account.
A. The funds that come in are applied to the most remote
item of interest and then to -the succeeding items of interest
and then to miscellaneous items, such as income tax and other
tax payments-I say other tax items ;.1 mean State tax items
-and then -to· the payment of principal, beginning with the
most remote and coming forward. Ho,vever, there have been
no payments of principal. ·
· .
Q. No sums received by. your company have
page 144 ~ been applied to any principal 1
A. No, sir.
. ·
Q. But the amount paid to-you has· been applied to the most
remote interest which was in default 1
A. Yes,. ~ir.
0

Note: It is agreed that the bonds and coupons submitted in
evidence· may be- withdrawn, subject to -the- right of the ·parties to have them produced in court or before the commissi~ner.

, ·- Q~ Mr. Hambur, it appears that each of the bonds which
have bee1,1
-

pre~ented
..

~

:

bears an endorsement as follows:
.

'.

"This bond has been purcl).a.sed and is held by-· the bearer
under the express agreement that it is a past due obligation
and that the lien of this borld is: subject, subo'rdinate and in~
ferior to the lien of all other bonds or coupons of this issue
which _on March 3rd. 1926, h;a(J ~ot yet
tured by their. te:t;ms
or declat-atiqn's,~' oea.ring diff~ren~ dates; the :endorsement
in each case being signed S. W. Straus & Co., Inc., by D. W.
Miller, ~ud Walter S. IGee, Trustee.

rna

Btv Mr. H.arlo,v: _

.
.
. .
.
Q. vvnat are those initials by the word. Trustee?
...'
~- t:llink W. ~ .. G. They were 0. ICed by the treasury department.
~
Q. Who is W. R.. G.~

+
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A. Mr. Gillespie, treasurer of the company.
Q. Treasurer of S. vV. Straus & Co. &I
A. Yes, sir.

By 1\tlr. Williams:
Q. Do you know whether ~Ir. Gillespie, as the holder or
these bonds, ga.ve any notice of default, as provided in subdivision A of Section 7 -of Article IX of the deed of trust 01~
mortgagef
l\ir. I-Iarlo"r: I object to that question on the ground that
the written notice of default, if any, would be the best evidence.
J\llr. Williams: Counsel for the complainant says that the
Stuart Court Realty Corporation, represented by the counsel who has just spolren, has the original notice and we have
a copy and I ask 1\tlr. Hambur if it is a copy of the. notice of
default sent out by Mr. Gillespie.
The Witness: This is a copy.
J\IIr. Williams: \Ve ask the counsel for the Stuart Court
Realty Corporation to produce tl1e original notice. I understand that counsel for the Stuart Court Realty Corporation
admit they received notice of default in accordance with the
copy whieh is now filed as a part of the witness' testimony.
Mr. Harlow: Yes. vVe will compare the copy with the original and have no objection to the copy if it is
page 146 ~ the same.
Note: Filed as Ha·mbtw Exhibit "C".
~Ir. Williams: Y..l e offer now a paper signed by Walter S.
l{lee, as trustee, and duly acknowledged before a notary
public of the State and County of N e'v York, with the seal
of the notary, which is the consent of the trustee referred to
in subdivision (a) of subdivision A of Section 7 of .Article
IX of the deed of trust or mortgage to which 've have referred and ask that it be received as a part of the testimony
on behalf of the complainant.

Q. Do you kno'v the signature of Mr. !{lee, the trustee under this deed of trust f
A. Yes, sir.
Q. Does the paper 'vhich has been presented and offered in
evidence contain his signature?
A. Yes, sir.
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Note: Filed as Hamb,ur Exhibit '' D''.
Note: It is agreed between the parties that there are no
delinquent State or City taxes on the property conveyed in
this deed of trust or mortgage.
page 147 ~

CROSS

EXA~IINATION.

By Mr. Harlo·w:
Q. ~£r.. Hambur, how long has Mr. Gillespie been treasurer of your company~
·
A. I think he has been treasurer some five or six yearsfour or five years.
Q. Who is ~1r. '\tValter S. !(lee Y
A. What do you mean by that question
Q. "\Vhat, if any, connection has he with your company?
A. Vice-President of the company.
Q. How long has he been vice-president?
A. About ten years. I give these dates approximately, Mr.
Commissioner; I can furnish the exact dates later if you desire them.
Q. Before the bill of complaint 'vas filed in this case did
yoll' read it over?
A. I don't believe I read that, although I don't know for
sure whether that was submitted to me.
Q. It is stated in the bill that the permanent bond§ were
thereafter executed and delivered and duly authenticated by
the said Walter S. J{lee, as Trustee, and said temporary bond
was accepted for said permanent bonds and. thereupon the
said temporary bond was cancelled by the said trustee and
delivered to the said Stuart Court Realty Corporation for
destruction. As a matter of fact, that temporary bond was
never delivered to the Stuart Court Realty Corpage 148 ~ porntion, 'vas it?
A. l\1:ay I see that, please? (Witness examines
bill.)
J\~Ir. Williams: Counsel for the complainant objects to the
question as entirely immaterial and irrelevant, and 'vill say
that it does not appear that the Stuart Coilrt Realty Cor-·
porntion ever requested the return of the cancelled bond and
do not understand that the Stuart Court Realty Corporation,
represented by its officers, could have issued the permanent
bonds without seeing the temporary bond had ~been properly cancelled, regardless of 'vhat subsequent disposition was
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made of it .~nd it is not denied here by· the answer that the
permanent bonds were executed, authenticated and delivered.
l\Ir. Harlow·: I might say that it may become material later
on in the cause and I think we have the right at this time to
obtain an answer from the witness.
A. Well, not having read the balance of this to see. the context, I think I could explain that. .
Q·. I am not asking you to explain it.

:Nlr. Williams: The question as to what was done with the
temporary bond after it 'vas cancelled is not at all material.
The Commissioner: I don't see the materiality,
page 149 ~ but the question will be admitted for what may be
developed later.
l\{r. Williams: I further say on behalf of the trustee that
if 'the Stuart Court Realty Corporation desire the evidence
of cancellation and surrender and delivery to them of the
temporary bond all they have to do is to ask for it.
Q. N o"r will you answer the question Y
A. I think it was not delivered, it being the practice to. cancel it and retain it in the files. I might further say that I
do not suppose the Stuart Court Realty Corporation ever
asked for the return of the bond, in view of the fact that most
borrowers do not; they are just satisfied that it has been cancelled and the signatures destroyed.
.And further this 'vitness saith not.
Signature waived.
page 150 ~

IRVIN G. CRAIG,
a witness introduced in behalf of the complainant, being first duly sworn, deposes and says as follows :
DIR.ECT EXAl\1INATION.
By lVIr. Williams :
Q. Please state your name, residence and occupation.
A. Irvin G. Craig; Richmond, Va.; attorney at law.
Q. Mr. Craig, did you at the time of the execution and delivery and recordation of the indenture dated the 3rd day of
March, 1924, from the Stuart Court Realty Corporation to
vValter S. K1ee, Trustee, which has been produced i.n evide_nce
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in this case, make an examination of the record title of the
property therein conveyed jl
A. I did, sir. I made an examination of the record and we
made a certificate that the property was free of liens as of
March .11th, 1924.
Q. Was that correct as far as your examination showedf
A. Yes, sir. I made a complete examination of the title.
Mr. Robert Pollard also made an examination of the title. at
that time in ~onnection With this transacion and 've collaborated and our ·abstracts checked to the minute.
Q. Mr. :Pollard represented whom 1
A. I understood that Mr. Pollard was representing someone else who was making a loan on the property, some subordinate loan or second mortgage.
page 151 ~ Q. llave you examined the record since that
examination with respect to the title acquired under the deed of trust referred to~
A. I have, sir. I have made a continuation of the title this
morning, examined the records in the Chancery Cou~t, and
find that the property is free of liens of record save for the
trust mortgage dated the 3rd day of March, 1924, from the
Stuart Court Realty Corporation to \Valter S. ·!Gee, Trustee,
and a second mortgage-a mortgage made expressly subordinate to the trust mortgage whic.h I have just mentioned, dated
also ~tfarch, 1924, between the Stuart Court Realty Corporation and Leon M. Nelson and Robert N. Pollard, Trustees.
I also examined the judgment lien docket and find that the
record is clear. I also made a complete examination of the
tax records in the office of the State and City treasurer and
find that: all taxes for the year 1926 have been paid and that
there were no extraordinary assessments against the property.

By the Commissioner:
Q. Did .you look at the mechanics lien book?
A. No, sir. Any mechanics lien would l1ave to be recorded
in the deed book in the index.

And further this deponent saith not.
Signature waived.
Complainant Rests.
page 152 }-

Mr. Harlow: We now move to strike out all
the evidence of the witness Hambur as to the own~
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ership of the bonds and interest coupons so far produced by the witness in this case on the ground that his ;testimony is hearsay and is secondary evidence, the best evidence obviously being the records of the company ordiua.rily
kept in such instances and set out in the deed of trust.
The Commissioner : These are bearer bonds, are they not 1
1\ir. Williams: Yes, sir. . ·
l\ir. I-Iarlow: I think that fact should strengthen our objection, rather than weaken H.
The Commissioner: As far as the Commissioner is concerned that motion will have to be overruled. It appears from
the evidence we have so far that the witness is an officer of
S. vV. Straus & Co. and that the alleged holder of these bonds
is also an officer of that same corporation, that the records
relating to the whole thing are kept in the corporation's office
and I think his testimony is admissible for what it is worth
as to the ownership.
!'Ir. Williams: Counsel calls attention to the fact that the
bonds are bonds actually represented by the party
page 153 ~ here, it being definitely stated that he knows Mr.
Gillespie to be the owner and he produced the
bonds them.selves.
lvfr. Harlow: I still contend we have a right to inspect the
I'ecords of this company and no matter how definite and positive his verbal testimony may be it is still secondary evidence.
The Commissioner: Have counsel for the complainant any
objection to counRel on the other side inspecting the records·¥
~Ir. vVilliams: None at all, but we are not going to produce
them here. He can go to New York and examine them.
The further taking of these depositions is adjourned to
:Niarch 31s·t, 1927, 11 o'clock A. ~I., at the same place.

J. R. TUCI(ER, Commissioner.
page 154}

Office of Commr. J. R. Tucker,
IJaw Building,
Richmond, Va.,
March 31st, 1927.

lV[et pursuant to adjournment.
Present: E. R.anclolph vYilliams, counsel for complainant;
0. L. Shewmake and Leo P. Harlow, counsel for Stuart Court
Realty Corporation; Virgil R. Goode and Walter !L Evans,
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counsel for Henry S. Wallerstein; Roger Gregory, counsel
for J\tlrs. Evalina Gregory, l\Irs. E. ~L l\Iagruder and Roger
Gregory.
'J.1he Commissioner: I understand that Mr. Goode, representing certain of the second ;mortgage bondhold.ers, desires
to make some statement with reference to that matter before
·
proceeding with the evidence.
1\fr. Goode: I wish to state that my firm-Wallerstein,
Goode & Evans-appears here before the Commissioner representing Henry S. "'\Vallerstein, the holder of $30,000 in principal of the notes secured under the second mortgage on the
Stuart Court Apartments, \vhich notes are executed by the
defendant in this proceeding. We are no\v preparing a petition to he filed before the Judge of the Law & Equity Court
in this cause, asking to be admitted as parties depage 155 ~ fendant to this proceeding and asking leave to
file an answer to the bill of complaint. Among
other things, it is alleged in this answer and petition that the
plaintiff in this proceeding, 1\!Ir. Gillespie, is not the real
owner of the bonds and coupons to \Yhich ownership he makes
allep:ation in his bill of complaint and asldng that he be required to appear before the Commissioner to give testimony
and to be cross-examinecl by counsel for Henry S. Wallerstein, and will also ask that ·the Court enter au ·amended decree of refere~lCe particularly inquiring as to this fact, among·
others, and that the Commissioner ascertain and report as
to the true ownership of the coupons and lJonds alleged in
the bill of complaint to be owned by the said Gillespie, and
\Ye wish at this time to serve notice on the counsel for the
eomplaiuant that we desire Mr. Gillespie to appear before the
Commissioner and give testimony and to say that unless this
request is complied with that we sha 11 move the C'ourt to dismiss this proceeding under Sections 6213 a-nd 6214 of the Code
of Virginia, and at ·this time request the Commissioner, in
.
view· of the preceding statement, not to close the
page 156 ~ depositions, hut upon the completion of the taking of depositions today to continue them to some
elate in the futurP. agreeable to the Commissioner and set by
him.
The Commissioner: The decree of reference in this case directs the Commissioner to conyene all of the lien creditors of
'vhom. according to counRel 's statement, 1fr. V/ allerstei~ is
one. It seems to me that I have jurisdiction under the decree
as entered to consider that. Of course, the Commissioner
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has no power to compel the presence of ~Ir. Gillespie whl)Se
residence, I understand, is in N e\V York.
~Ir. Harlow: On behalf of the S!tuart Court Realty Corporation I join in the motion ·or notice to the counsel for complainant that !they produce their client for examination before
the Commissioner and I \Vould als·o like to ask the Commissioner at this time to rule on the question as to \Vhat is the
scope of his inquiry under the present decree of reference .
and also to rule on the question as to whether or no't we are
required to go further 'vith our proof or to postpone. any
proof until such time as the complainant has appeared for
examination.
J\{r. Gregory: Counsel for J\:frs. Evalina Gregory, J\Irs. E. J\L
:NiagTUder and Mr. Roger Gregory join in the mopage 157 ~ tion of 1\tlr. Wallerstein and also join in the statement made by Mr. Harlow·, counsel for the Stuart
Court Realty Corporation.
lVIr. Williams: Counsel for the complainant request the
Commissioner to proceed with the taking of the depositions
in accordance with the order of the decree of reference of
the Law & Equity Court in this case. Complainant has submitted proof of his claim and is 'villing to stand upon it as
presented. ~.,nil opportunity has been heretofore given under the notice and publication of this hearing for all creditors
to appear and present their claims and there is no occasion
for delay because of the filing of the petition and answer as
sug·g·estecl by counsel for J\:fr. Wallerstein. The issues suggested as probably to be presented in such petition and answer are already before the Commissioner.
1
:i\~[r. Goode: '1 o which counsel for Henrv S. Wallerstein reply that they had no opportunity of ;kno,iing that counsel for
the complainant were not going to put ::1\fr. Gillespie on the
stand, that the depositions do not sho'v that fact, nor do the
depositions show that they have concluded the taking of their
testimony in chief and if counsel for the compage 158 ~ plainant had put Mr. Gillespie on the stand such
a motion as was made by counsel for Henry S.
Wallerstein in the beg-inning of this proceeding would not
have been necessary, but it was made necessary upon the announcement of :i\'lr. vVilliams, counsel for the complainant,
that he had concluded his evidence in chief, and at this time
counsel for Henry S. Wallerstein call on J\IIr. Williams to say
whether or not he will comply with the request of counsel
that Mr. Gillespie be put on the stand.
1\1r. Williams: In answer to the statement just made hy

156

Supreme Court of Appeal of Virginia.

counsel for J\ifr. 'N allerstein, counsel for complainant says
that the ignorance of counsel as to the procedure is due to
the failure of counsel's client to inform him of actual facts
and conditions. I\:[r. Wallerstein was. present at the time of
the_ taking of depositions on the 28th day of .E,ebruary, 1927,
at.which time counsel for'the complainant advised the Commissioner that they had concluded their testimony. Coun. sellias also failed to carefully read the transcript of the evidence submitted, for you will find on page 17 a very definite
statement that complainant rests, that it was well understood
by counsel and the Commissioner that the complainant had no
further testimony, except such as might be uecespage 159 ~ sary in rebuttal.
'l'he Commissioner : I think we may as well proceed with the depositions. Tl1is matter you bring up here as
to the power of the Court to bring· this complainant before
the Commissioner is a matter the Court \vill have to rule on.
As far as I can see, I have no such power. Whether or not
Section 6213 gives the Court that power I am not prepared
to say and it is not necessary for xp.e to say. So we \Vill proceed with the depositions.
Mr. Harlow: Does the Commissioner rule that until that
ques·tion is determined by the Court and until we have an opportunity to cross examine the complainant that we are compelled to proceed with the taking of our depositions~
The Commissioner: Yes.. As I see the situation, it is not
within my province to dictate to the complainant how he shall
make out his case. They have produced certain evidence and
announced that they rest. The purpose, as I understand it,
of putting Mr. Gillespie on the stand is to ena:ble counsel for
the defendants to cross examine him. If the counsel for the
complainant is satisfied with his proof as he has produced it
and rested his case, it seems to me it is up to the counsel for
the defendants to produce such 'vitnesses as they
page 160 ~ desire.
1\Ir. Harlo\v: We would like to kno\v and 'vould
like to have a ruling on ·whether the decree of reference requires the Commissioner to inquire into the validity and
priority of all claims. According to the record as made he1·e
at the present time, the present claim of the complainant is
an inferior. jun1or and subordinate lien under the .first deed
of trust. I would like to ask if the. Commissioner rules th£tt
in order to determine the priority of liens he jntends to convene the l1olders of these bonds so that we can find out who
are superior lienors and who are inferior lienors and I do not
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see ho,v, if there were a sale of this property, there could be
a distribution of the assets until the bondholders themselves
appear before the Commissioner and prove their claims. I
would like to ask a ruling at this time from the Commissioner
as to his interpretation of that order of reference and whether
he feels it is incumbent upon him to convene the bondholders
and find out which of them have superior liens and which inferior liens.
The Commissioner: I understand that your question involves the question of whether or not I shall repage 161 ~ port each individual bondholder under the first
mortgage?
l\Ir. Harlow: Yes. In other words, the record now shows
the only one who has appeared has an inferior, junior and
subordinate lien under the first deed of trust.
The Commissioner: I understand that is true.
Mr. 'Villiams: I cannot imagine seriously that Mr. Harlow
suggests that the bondholders must appear before the Commissioner and prove their claims. 8uch has never been the
case and I assume never will be.
The Commissioner: I certainly should not so rule unless
some authority was shown me for that. Of course, the trustee under the first mortgage represents those first mort··
gage bondholders. The debt has been proven and the
amount of bonds l1eld or claimed to be held by J.\IIr.
Gillespie which
I understand from a rather hasty
reading of the papers are subordinate to the balance of the
bonds 'vbich have not yet become due. I would think that
the scope of my report would be simply to report the amount
of first mortgage bonds, the amount of bonds held by Mr. Gillespie which, under the terms of the trust deed, really become
a second mortgage, as I understand it, and any other liens
which may appear from the evidence before me.
page 162 ~ J.\IIr. vVilliams: The question of distribution
among the individual bondholders is a matter
that comes up after a sale and distribution of the proceeds.
Mr. Harlo,v: Do you feel that after a sale this matter will
be re-referred to von or some other Commissioner of the
Court to determine~ the distribution¥
The Commissioner: I do not care to express an opinion on
that; The decree of reference requires me to report as to the
validity, amounts and order of priority of said liens. All of
these first mortgage bonds, irrespective of by 'vhom they are
held, are a first lien. That is as far as the decr~e directs me
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to go. I am not told to prepare a scheme of distribution which
I do not think would be proper at this time.
J\tir. Harlow: We note au exception to the Commissioner requiring us to proceed with the testimony before the complainant has been produced for cross examination.
~Ir. Goode: I wish to unite in that exception.
·
page 1.63 ~

1\tiiCHAEL l\.. WELLER,
a witness introduced in behalf of the defendant,
Stuart Court Realty Corporation, being first duly sworn,
deposes and says as follows :

DIR.ECT EXAMINATION.
Bv Mr. Harlow:
·Q. ~Ir. "\Yeller, you are the president of the Stuart Court
R,ealty Corporation~
A. Yes, sir.
· Q. You were president of this concen1 at the time this
mortgage was made, I believe?
A. Yes, sir.
Q. "\Vill you state ho'v this proposition was first brought to
your attention?
A. It was first brought to our attention through S. W.
Straus & Co. We were requested to come to Richmond to go
into a proposition that they had worked out. We came to
Richmond at their request and went over the proposition.
Q. Do you remember who S.. "\V. Straus & Company's representative was in the matter?
A. Mr. Peery-I have forgotten the initials.
Q. R. W. Peeryf
A. Yes.
Q. What proposition was made as a result of
page 164 ~ that trip to Richmond 1
A. That was the first of two or three visits.
Mr. Williams : Counsel for complainant requests the counsel to more definitely in the matter of time fix his question.

Q. Can you approximate the time of these visits? ·
A. I should say about t"ro months, maybe.
Q. Now go ahead and state what occurred.
Bv J\tir. Williams :
~Q. :Niay I ask before proceeding further whether the negotiations resulted in a written contract?
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A. At that time?
Q. No.
A. Subsequently 1
Q. Yes. Did the negotiations about which you have been
asked aud to which you have referred result in a written contract~

A. They resulted finally in the loan agreement.
Q. Which involved all the negotiations w.hich had gone on
before?
·
A. Yes.
~Ir. ·Williams: Counsel for complainant objects to the testimony of the. witness in regard to the negotiations that took
place prior to the execution of the agreement as he has just
stated the complete matter was embodied in the
page 165 ~ 'vritten document and he calls for the prod:uction of that agreement as embodying the contract
referred to.
·
·
Mr. Harlow: I think if you mean the loan agreement you
have it yourself.
1\tir. Williams : I will be very glad to produce it.
1\Ir. Harlow: I have never seen it. My theory of this case is
that the loan agreement is immaterial.
Mr. Williams : I make a further objection to the question
and any answer thereto on the ground they are immaterial
and irrelevant as counsel has just admitted that the agreement itself which was the result of the negotiations is immaterial.
.
Mr. Harlow: One of the questions to be considered in this
matter-and we can only consider one thing at a time-is
this: if Straus & Company are the real parties in interest in
this case, then it becomes very material to inquire whether
or not they are doing business under the laws of Virginia and
if this line of questioning be not material in any other respect
it is certainly material in that respect.
~!r. Tucker: The purpose of the evidence is not apparent
at this time and the questions along this line will be ad~tted
and ruled on later when the purport of them become more
evident.

~

By l\tir. Harlow:
Q. Now will you continue and state just what
happened in connection with this matter?
.A.. We met subsequentlypage 166
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By Mr. Williams:
Q. Who is ''we''1
A. Mr. Joseph I. Weller and myself made a visit to H,ichmond and I also made a visit to Richmond again.
Q. Will you please state definitely without my interrupting when they were f
A. They were all subsequent to our first visit.
Q. You haven't stated when that was.
A. I said approximately two months before the signing of
the loan agreement. I don't remember the exact date.
Q. Two months before March 3rd, 1924 ~
A. I said approximately.
By Mr. Harlo\v:
. Q. Continue.

A. Mr. Peery, of Straus & Co., represented that certain
rentals could be obtained. Other officials or official of Straus
& CompanyBy 1\tir. Williams:
Q. Please state when you say other officials who they were.
A. The other official \Vas Mr. Hambur-made an inspection and investigation and stated that these rentals could be
obtained and we were influencedQ. May I asked you to say who ''we'' is again¥
A. I stated my brother and I.
page 167 ~ Q. Individually?
A. Yes. \Ve were influenced by the statements
made to us nbout the rentals. ~Ir. Peery was anxious to have
a loan in Virginia and he stated that it would undoubtedly be
a successful proposition. Under these influences or rather
I might say it was due primarily to these influences as to
what the rental return \vould be and could be from the building that \Ve went into the erection of it. Subsequently after
the building was erected and built we found that the rentals could not be obtained at the rates under which we were
guided in our operation. "\Ve not only made one cut after
that but we made another cut in addition and approximately
had to reduce the rental return about one-third to the present rental that it is todav.
By Mr. Harlow:
~
Q. What was the representation the rental return would

beY
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J\'Ir. Williams: May it be considered that I object to this
whole line of examination 1
Th{l Commissioner : Yes.
A. $30.00 a room or more per month.
Q. Per month?

A. Yes, sir.
Q . .And what return did you get on it'
A. It. was something-under that schedule it was supposed
to bring in something over $100,000.00.
Q. 'Vhat did it bring in?
A. The actual return today under the present
page 168 ~ schedule is just a little over $70,000.00.
By the Commissioner:
Q. Can you remember just what the representations were
that were made to you; what the form of those representations was?
A. The form of those representations 'vere these: that
there was urgent need of a building of this type in Richmond,
that it would bring these rentals, and that it was a very good
business proposition for us to enter into, and if we could have
gotten these rentals why it would have been a·first-class operation.
Q. Were any statements made to you as a basis for the belief expressed by these gentlemen that those rates could be
realized Y
A. Yes, sir. Not only thatQ. What were they Y
A. ~Ir. Hambur's own report on his return to Ne'v York,
his written report which was read to us in September, 1926.
By Mr. Williams :
Q. September, 1926?
.A. That is approximate, a guess. My brother and Mr.
Harlow were present in New York when that report was read
to us by Mr. Ilambur and that was the report that Mr. Hambur made immediately upon his return 01-i the recommendation of this loan.
page 169

~

By the Commissioner:
Q. That report was made subsequent to his
visit to Richmond and invm.-.tigation of this proposition 1
A. Yes, sir.
Q. And the report made to Straus & Company in New
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York, showing what he thought this building would or should
yield in rentals Y
A. Yes, sir.

Ev 1\{r. Harlow:
·Q. Now, did Mr; Peery, representing Straus & Company,
or did ~Ir. Hambur at the time of these negotiations and prior
to the arrangement about the mortgage make those same
representations to you and your brother T
A. Mr. Peery made the same representations that it could
be done and Mr. Hambur verified it.
Q. At that time who were the officers and stockholders of
the Stuart Court Realty Corporation T
A. I 'vas president, Mr. Joseph I. "\Veller was vice-president and treasurer and Mr. Harry R. Lovelace was secre.tary.
Q. And the stock was entirely owned by you three~
A. Yes, sir.
Q. In these negotiations that you speak of state whether
or not you ~nd 1\tir. '-Toseph I. Weller were acting personally
or as officers of the Stuart Court Realty Corporation?
A. The Stuart Court Realty Corporation was formed as a
result of these investigations and operations.
Q. And for the purpose of erecting the buildpage 170 ~ ingf
A. Yes, sir.
Q. Now will you state whether or not this company was
formed and this mortgage agreed to on the basis of this representations as made to you by ~Ir. Peery and Mr. Hambur?
A. We were greatly swayed and influenced, practically entirely Ro, h.v thc·ir investigations. On account of their past
and varied experience in the promotion of such enterprises
why we placed, naturally, big faith in 'vhat information "re
could obtain.
. Q. When 1\tir. Hambur re~urned from his trip do you recall
any conversation with him_?

M:r. WilliRms:

'~hat

trip and when?

Q. The trip referred to before the signing of this agreement, before the formation of this Stuart Court Realty Corporation. Do you remember a conversation with him in which
he made any statements to you about ho'v much you 'vot1ld
get per room per annum~
A. To the best of my memory he stated that $30.00-a room
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would be easily obtained and that there was a possibility
of eyen getting a .larger return in the future ..
Q. What loan was finally ~rranged with Straus & Company
for this apartment 1
A. You mean the amount and rate of interest?
Q. Yes.
A. $450,000.00, whic.h loan was to be amortized at a ra.te
which is contained in the loan agreement, to bear
page 171} interest at the rate of 6%% per annum.
Q. Those bonds were sold to S. W. Straus &
Oompa.uy, 'vere they not, .
A. Yes, sir.
Q. What were the proceeds that your comp~ny received
from the sale of those bonds?
A. The proceeds we received was less .a commission of
9% and plus 1% for incidental expenses, Jess one year's interest.
Q. In other words, you paid 10% and one year's interest
in advance to Straus & Company?
A. Yes, sir.
Mr. Williams: I wish to emphasize particularly along this
line of questions that, of course, the contract itself which it
has been Hhown in evidence nlready is a. wlitten contract it;
the hest evidonre of what happened.
The Witness: You mean the loan~
1\fr. Williams: Your counsel has been asking you about details of. B. contract which it is admitted in evidence was a written agreement or document and therefore I submit his question is improper.
The Commissioner: Has that preliminary agreement been
put in evidence?
~Ir. Williams: No. Mr. Harlow says he has never seen it.
That is the one he is asking about.
1\rlr. Harlow: I don't think I am asking him
page 172 ~ about the loan agreement. I am asking what
be carrie of the proceeds that came to them under
the agreement.
·
Mr. Williams: You are directing his attention to the bonds
and the rate of interest which are certainly involved in the
contract.
CROSS EXAMINATION.

BY Mr. Williams :
·Q. Mr. Weller, what is your occupation?
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.. A. I am a contractor, builder and engineer.
Q. When you speak of ''we'' you say you mean your
brother, Joseph 1. Weller, and yourself¥
A. Yes, sir.
Q. What is his business f
A. lie is vice-president of the Weller Construction Company and he is ruso in the real estate business in Washington.
(.J. Has he been long in the real estate business~
A. ..As to the length of time I think he could best answer.
Q. You don ,t want to make any embarrassing declaration
as to his ag·e, but has he been in it for many years~
A. Many years.
Q. You have been associated with him in his real estate
endeavors, have you n<Jt f
·A. No, sir, not entirely so; only in so far as his building
operations have been concerned.
Q. The Weller Construction Company, of which
page 173 ~ you are au officer and he is also an officer, has
been engaged in the contracting business extensively or very limited?
A. I should say rather extensively.
Q. What was the charucter of houses that you have built!
A. We have built-well, we have built really everything in
the way of office buildings, apartmentsQ. You have built apartment houses Y
A. Yes.
Q. Where?
A. We have built them in Washington, Baltimore and Richmond.
Q. The house built in Richmond was what~
A. Stnart Court.
Q. You built that yourself-the Weller Construction Company?
A. Yes, sir.
Q·. Yon built apartment houses in Washington and in Baltimore. Was that activity prior to the construction of the
Stuart Conrt Apnrtn1entsf
A. The Baltimore apartments were built at the same time.
Q. The Weller Construction Uompanyl ·is the owner of
apartment houses, is it not, and has been for years¥
A. The Weller Construction Company is the owner of one
small apartment.
Q. What were the other two apartment houses in Baltimore?
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A. They are owned by the Columbia Realty Company.
Q. You were interestc~d in the Columbia Realty Company'?
A. Yes, sir.
page 174_} Q. Have you not represented since your default that the realization of profits from the
Charles Apartments and the St. Paul Apartments in Baltimore would enable you to make good this default 7
A. Yes, sir.
Q. So that you were an o'vner through stock ownership
or otherwise in these two apartment houses to which I have
referred~

A. Yes, sir.
Q. Are they large apartments or smallt
A. Large.
Q. Are they similar to the Stuart Court Apartments in
Characterf
A. Yes, sir.
•
Q. Why did you go into that project in BaltimoreY
A. Entirely on rental returns.
Q. Did you make any investigation as to the prospects of
those apartment houses in vVashington and Baltimore which
you have been interested in Y
A. Yes, sir.
Q. As a rule you do make investigations of your own to _ascertain the prospects of any business enterprise 7
A. Yes, sir.
Q. Now you spoke of ~Ir. R. 1\ti. Peery. Is he the gentleman that introduced this proposition to you'
A. Yes, sir.
page 175 } Q. Where does he live~
A. I don •.t .know.
Q. Did you know where he lived at that time?
A. I do not know· and I did not know at that time exactly.
Q. Not }{nowing wl1ere a man lived, did you rely upon his
representations as to conditions in Richmond?
A. I knew that he lived-! would like to amend that-I
]{new he lived in the vicinity of New York at that time.
Q. Was your knowledge of his residence in New York the
l)asis accepted by you as a proper basis for his report as to
conditions in Ricl1mond T
A. Yes, sir, for this reason, that Mr. Peery, as I understood
it and still understand, was at that time practically a field •
agent of Straus and who is more of a scout to work out these
propositions and bring them to the attention of the home of-

'
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fice. In other 'vords_, he was· soliciting loans for S. W. Straus
& Company.
Q. Did you come to Richmond after talking with Mr. PeeryY
A. Yes, sir.
Q. What did you do Y Did you look over the situation and
make any investigation at all T
A. Yes, sir.
Q. You did make an investigation~
A. A slight one.
· Q. Did you not see the firm of Pollard & Bagby T
A. Yes, sir.
Q. And talked fully over the situation with
page 176 ~
them?
A. Yes, sir.
Q. You discussed it at length many times with Mr. J. J.
Pollard and Mr. R. N. Pollard, the prospects of the Stuart
Court Apartments, did you not? •
A. Not many times.
Q. As many times as you thought it was proper under the
circumstances in view of the business you were going to undertake?
.A. I should say 've were there discussing it three or four
. times.
· Q. You recognized them as experienced real estate men with
special knowledge of the City of Richmond Y
A. Yes, sir.
Q. And yon. felt it was "rise for you to discuss the transaction with them?
A. Mr. Peery introduced them to me; it was at ~{r. Peery's
solicitation. I didn't know Mr. Polla1~d until Mr. Peery introduced me.
Q. You 'vere given every opportunity by Mr. Peery to talk
with Pollard & Bagby, representative real estate agents in
Richmond, in regard to this matter ~
A. Yes, sir.
Q. And you did talk ·with them?
A. Yes.
page 177

~

By

th(~

Commissioner :

Q. Did Pollard & Bagby as far as you know

have any connection 'vith this enterprise?
A. As far as I know they "rere the rental agents of the
hnilding ancl al~o were holders of $7,!i00.00 '}."'Orth of the
second trust , notes.
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Q. Did they represent the owners of this land in making
the sale of the land to the Stuart Court Realty Corporation l
A. I don't know whether they did or whether there was
another agent.

By Mr. Williams:
Q. You and your brother held an 'option on this real estate,
did you not~ on which the Stuart Court apartment house is
built?
A. I think au option was given between the time.-during
these negotiations.
.
Q. Is it not a fact tllat you, your brother a.nd .Mr. Harry B.
Lovelace, as individuals, took an option on the land on which
this apartment is constructed and thereafter transferred that
option to the Stuart Court Realty Corporation Y
A. I think that is correct.
Q. Isn't it also true tha.t you made a profit on the transfer
or sale of the option on the basis that it was worth considerable money?
A. In 'vhat way, sir?
Q. Well, I will ask you if you will listen to this option
ag-remne11t and see if it is correct, according to
pag-e. 178 ~ yonr recolleeti.on: ~ 'vVashington, D. 0., March 6th,
Stuart Court Realty Corporation, 816
1924.
14th Street, N. W., Washington, D. C. Gentlemen: The undersigned hereby offer to sell, transfer and assign to your
corporation. all their right, title and interest in and to an
option for the purchase of lots 217, 218, 219, 220 and 221 in
the plan of William C. Allen, agent, as shown on plat made
by T. Crawford Redq & Bro., dated September lOth, 1921, and
of record in the Clerk's office of the Chancery Court in Plat
Book 2, page-168, and also all that certain piece or parcel of
land in the City of Richmond, State of Virginia, in the block
bounded by Monument Avenue, Allen Avenue, Grace Street
and Lombardy Street, said property comprising a quadrangular court in the rear of the above mentioned lots, as shown on
said plan above referred to, with all restrictions on said propP.rty. If this offer is aC"cepted the undersigned agree to accept in full payment for the assignment of said optio~ 75
shares of the capital stock of the corporation, said stoc~ to
be legally authorized and issued in pursuance of law and
due corporate action and shall be fully paid and non-assessable and shall be delivered to the undersigned or their assignees as requested by us." Do you not recall that there
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was an option owned by your brother, yourself and Mr. Lovelace~

A. Yes, sir.
Q. .A.nd that was presented to the Stuart Court
Realty Corporation 1
A. Yes, sir.
Q. It was accepted, was it not~
. A.. Yes, sir.
Q• .And you got the 75 shares of stockf
A. Yes, sir.
Q. I will ask you if you weren't one of the board of direc.to~,.you and your brother and Mr. Lovelace, who sat as the
board of directors and received the option 1
A .. For the corporation Y
Q. Yes.
A. I think that is r:orrect.
Q. I will ask you if you t·ecall this action by the board of
directors, of which you were a member: Resolved, that the
assign~ent a11d transfer by Messrs. Michael A. Weller,
Joseph I. Weller and Harry R. Lovelace of all their right,
.title and interest in and to the option hereinbefore mentioned
are in the opinion of this board of a fair value of $7,500.00
in current money of the United States 1
A. That is correct.
Q. It was your opinion then that the option you transferred was 'vorth $7,500.00 in moneyY
A. Yes, sir.
.
Q. Do you remember what the price of the real estate was~
A. It 'vas either $70,000.00 or $75,000.00.
Q. Now, I 'vill ask you to look at the agreement
page 180 } which I hand you on whicli is endorsed '' Original'' and also ''Application For Bond Issue'' and
see whether the agreement contained therein bearing date the
5th day of February, 1924, between the Weller Construction
Company, Inc., mid S. W. Straus & Co., Inc., is the agreement
to which you have referred as being that covering the issue
of these bonds.
A. This is it.
Q. This agreement is one between the Weller Construction
Co. and S. W. Straus & Co. 1
A. Yes, sir.
Q. It is signed by Michael A. Weller, as president of the
Weller Construction Co. That is yourself~
A. Yes, sir.
Q. The seal is attested by Mr. Harry R. Lovelace, as secre-

page 179

~
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tary. He is the same Mr. Lovelace who was referred to previously¥
1\... Yes, sir.
Q. Now, Mr. Weller, doesn't this contract, which I ask to
be filed as part of the testimony, not embody all of the terms
and conditions under which those bonds 'vere issued and sold
by your company and purchased by S. W. Straus & Company¥
A. That agreement, I should say, is the basis of the. sale of
the bonds to S. W. Straus & Company.
Note: Filed ns Exhibit 111. A.. 1Veller

#.7.

Q. Does it not embody all of the conditions and if it does
not what conditions covering the situation are not
page 181 ~ in that agreement¥
A. Offhand I don't know of any conditions that
are not carried out there.
Q. That are not embodied in that and carried out in your
arrangement with S. W. Straus & Companyl
A. As to the sale of the bonds.
Q. As you have stated, this agreement 'vas made with the
Weller Construction Company. After its execution it was
assigned to the Stuart ·Court Realty Corporation, was it not?
A. Yes, sir ; that is my belief.
Q. I will ask you to note the memorandum from which I
will read and see whether or not it does not recite correctly
the proceedings of a meeting of the board of directors of the
Stuart Court Realty Corporation at which you 'vere present:
.''The chairman then presented to the meeting a communicati_on in writing addressed to the .corporation by Mes·srs.
:Michael A. Weller and Joseph I. Weller, offering to render ·
their services in negotiating a loan of $450,000.00 to be se~nred by first mortgage lien and a further loan of $70,000.00
to be secured by a. second mortgage lien on the lots (which
I have just feferred to) and an apartment house to be erected
thereon by this corporation, to become surety for the payment of $51,500.00 of principal amount of such proposed
$450,000.00 of first mortgage bonds and also· to go as surety
on the bond, to secure all permits and complete
page 182 ~ construction of said apartment house according
to the proposed plans and specifications free and
clear of lie1is and to sunervise the expenditures to be made
under the above mentioned building loan for .the consttuction of said apartment house, in consideration of the issuance
to said lVIicha-el A. \Veller and Joseph I. 'Veller of 825 shares
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of the capital.stock of the aggregate par value of $82,500.00
in such proportion as they may designate.'' You did offer to
the Stuart Court Realty Corporation the assignment of this
contract and your serviees and reckoned together your interest in the contract and your services as worth $82,500.00 in
stock of the company ?
A. Yes, sir.
Q. Now you did assign the contract, didn't you, and for
your serv.ices in conducting these negotiations in securing this
loan you and your brother received $82,500.00 of stock 1
A. Yes, sir.
Q. That was all after your dealings with Mr. Peery and
your dealings with Mr. Hambur, was it not!
A. No, ~ir; it was coincident. This procedure was the culmination of it.
Q. So, I understand. As I have indicated in my question,
that took place prior and this was the consu_mation of the
transaction?
A. Yes, sir.
Q. The negotiations which you had originally
·
page 183 ~ taken up?
A. Yes, sir.
Q. Now, under that arrangement with your brother and
vourself indi viduallv or as the Weller Construction Company you undertoolr to see to the application of all the proceeds of this loan in the construction of this Stuart Court
apartment house?
A. Yes, sir.
Q. Did you receive from S. W. Straus & Company the proceeds of the bonds in accordance with the contract 7
A. Yes, sir.
· Q. Ho,v much was the total amount received by you 1
A. It is less the year's interest and the $45,000.00.
Q. And all that money was received by the §tuart Court
Realty Corporation and applied in the payment of the land
and construction of the building~
A. Yes, sir.
Q. So that the company which you represented and for
which you undertook to see to the proper construction of this
building and the application of the money did get the full
benefit of all the money loaned through S. W. Straus & Company on these bonds 7
A. Every dollars.
.
Q. Has the Stuart Court Realty Corporat_ion or the Weller
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Construction Company offered to return that money to S.
W. Straus & Company?
·
.
A. No, sir.
page 184 ~ Q. Now, Mr. Weller, has the Stuart Court Realty Corporation, the Weller Construction Company or you or your brother, together or separately, ever
made a demand upon S. W. Straus & Company or any holder
of those bonds to rescind the contract which you or either or
any o~ you had made with them upon the claim made by you
that the contracfhad been entered into because of misrepresentations made by S. W. Straus & Company or anyone for
them· in regard to this transaction?
A. The only time we made any direct appeal-! don't say
demand because it wasn't a demand-was during our visit to
New York when we asked for extensions on the payment of
interest and principal. It wasn't in the way of a demand, but
more in the fashion of a request.
Q. Your request wasn't for the rescission of any contract,
ubt merely for extensions to enable you to pay upY ·
A. Yes, sir.
Q. Mr. Weller, as a matter of fact, the Stuart Court Realty
Corporation was in default in th~ first payment due under
the trust mortgage, wasn't it?
A. On principal or interest?
Q. B:oth.
A. No, sir; for the simple reason that we paid one year's
interest in advance and the first payment of interest on the
bonds did not occur until six months after the signing and
execution of the deed of trust or mortgage and
page 185 ~ the second payment was not due until twelve
months afterwards and both of which payments
S. vV. Straus & Company had funds in their hands to pay, but
the default occurred after that time.
Q. You were in d~fault-two months in arrears in the payments under the mortgage on April 10th, 1925, were you not 7
A. May I see the date of the mortgage? You can tell me.
Q. ~larch 3rd, 1924.
A. I think so.
Q. Were you not notified a.t that time by S. W. Straus &
Company of the default and by them requested to make good
the arrears?
A. I suppose so. I don't remember it.
Q. Do you recall at that time what was the condition of the
apartment housef Was it rented or not?
A. It was unrented.
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. Q. What was the condition during the first year!
A. Practically entirely vacant with the exception of aboutI think we had eight tenants out of sixty-three apartments.
rrhose figures of tenancy are only approximate. I might
state at this point regarding tenancy to sho'v we made every
effort to rent this building that both Pollard & Bagby, the
rental agents, as well as the Stuart Court Realty Uorporation, carrier on an extensive advertising campaign in the
ne,vspapers and also got out descriptive bookpage 186 ~ lets of the property. In addition to Pollard &
Bagby's efforts at the time, the Stuart Court
Company for an entire year or rather until the following September, 1925, kept on the premises a Mrs. Christian who had
acted for years, I think, as manager of Gresham Court. In
."addition to Mrs. Christian we kept on the premises Mr. Fran. cis A. Simmons for an entire year and in addition to their
salaries we gave them their apartment rent free. I merely
state this at this time to show that not only Pollard & Bagby
but the Stuart Court Company made every possible physical
effort and spent a large amount of money in order to obtain
the rental that was wished to be obtained.
Q. From April, 1925,-down to the bringing of this suit have
you not, as an officer of the \Veller Construction Company
and the Stuart Court Realty Corporation, been constantly
merely asking for extensions from S. vV. Straus & Company
or through them from the holders of the securities issued
against the Stuart Court Realty Gorpora tion?
A. ·Yes, 've have from time to time asked for extensions.
Q. All during this time you were fully aware or fully conscious of the failure of the Stuart Court Realty Corporation
to realize your expectations¥
A. Yes, sir.
Q. So far from complaining to S. W. Straus & Company of
having been misled by them in entering into this transaction,
have you not continuously through this correspondence during the period referred to expressed your appropage 187 ~ ciation of their services and indulgence¥
A: 'Ve l1ave continuously expressed our appreciation of their indulgence, yes, sir.
Q. And asked for further indulgences~
A. Yes, sir.
Q. 1\{erely as a matter of grace and not as a matter of right?
A. As a matter of grace, yes, sir.
Mr. Williams: I do not wish to encumber the record with
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this correspondence. However, it is available to these gentlemen. It bears out 1\fr. Weller's statement in respect to his
continuous and constant requests for indulgence as a matter
of grace.
Q. It appears already, I believe, that you were not only
president of the Weller Construction Company but also president of the Stuart Court Realty Corporation?
A. That is correct.
Q. And you are the lVIichael A. Weller who has signed the
trust mortgage which has been filed in this case with the bill
as Exhibit "A'' and which has been proven as a correct copy
of the deed of trust as executed 1
A. lam.
Q. The first paragraph of this mortgage reads as follows:
"Whereas the company has full power and authority to borrow money, to make and issue its bonds and secure the same
by mortgage, pledge or deed of trust, and to convey by such
mortgage, pledge or deed of trust any or all of
page 188 ~ its property, and has full power to execute and
deliver this mortgage or deed of trust and the
temporary or definitive bonds secured hereby." Did you
subscribe to that statement~
A. lVIy signature was on the bottom.
Q. The conclusion is: ''In witness 'vhereof the company
has caused this indenture to be signed in its corporate name
by its president and sealed with its corporate seal attested by
its secretary pursuant to authority given by its board of directors." Is that statement, which is signed by you, correct?
A. Yes, sir.
Q. The board of directors authorized you to do what you
did?
A. Yes, sir.
Q. Did you execute and have certified all of the bonds in
accordance with this deed of trust or mortgage?
A. The bonds? Yes, sir. I signed an interim bond first
and subsequent to that the final bonds were sent to Washington by S. W. ~traus & Company and I signed them in the
presence of their agent.
Q. You signed and delivered to S. W. Straus & Company
a temporary bond?
A. Yes, sir.
Q. For the total amount or $450,000.00?
A. Yes, sir.
Q. That in turn was cancelled, was it not?
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A. I imagine it was cancelled. I have never
·
page 189 ~ seen the cancelled bond.
Q. I will ask you to look at that and see wl1ether
it is the cancelled bond. That is IIambur Exhibit "A".
That is the bond with the signature destroyed Y
A. Yes, sir; I imagine it is the or}ginal. It is sealed as
the original.
Q. And also the acknowledgment of the notaryY
A. Yes, sir.
Q. Is that the acknowledgment of your signatureY
A. Yes, sir.
Q. You executed and delivered to S. W. Straus & Com}lany after certification by the trustee the $450,000.00 of definitive bonds, did you notY
A. Yes, sir.
Q. You wouldn't have done that unless this was cancelled,
.
would you~
A. I have never seen the cancelled bond until today. I
thought I was dealing with a reputable house and their word
was sufficient.
Q. The definitive bonds were executed by you, certified by
the trustee and delivered in exchange by you, for the com. pany, for the cancelled temporary bond¥
_A. They did not deliver me . the temporary bond; they
said the bond was cancelled.
Q. A part of the services for which you were to receive the
issue of stock 'vas the lending of your credit to the Stuart
Court Realty Corporation by the guarantee of
page 190 ~ the payment of the first $51,500.00 principal
amount of bonds, was it not Y
A. Yes, sir.
Q. You and your brother entered into an agreement with
the Stuart Court Realty Corpqra.tion by which you guaranteed the payment of the entire issue of $450,000.00 with interest until the bonds numbered 1 to 65, inclusive, aggregating the sum of $51,500.00 principal amount should be fully
paidf
1\fr. Harlow: We object to that question on the ground it
is immaterial and irrelevant and that it calls for this witness
·to .give a legal conclusion on the meaning and intent of a
document which is signed; that, furthermore, it is obviously
for the object of ~ccumulating evidence for the purpose of a
suit in another jurisdiction. Tha.t agreement is susceptible
. of several different interpretations. One of the interpreta-
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tions, according to the written application, is that the obligation .under that is only $41,000.00 and now he. is trying to
get him to admit he is responsible for the entire amount of
the indebtedness in anticipation of a law suit-that S. W. Straus
& Company is contemplating against the Weller Brothers in
Washington. The Court has to pass on that and
page. 191 ~ what he thinks about it and what you think about
it is wholly ·immaterial.
Mr. Williams: I can, at least, ask the question of the witness ·what he intended to do, as all written documents -are to
be construed by the Cdurt.
· The Commissioner: My view is that it is immaterial. The
question here deals with the foreclosure of a mortgage. The
security of the bonds or whether there is an additional security which might impose a personal liability on Mr. Weller
it does not seem to me is within the pleadings.
Mr. Williams: I wish to show the interest of the witness in
the matter about which he is testifying.
J\IIr. Gregory: Wouldn't the second mortgage holders have
a right to inquire into that and force the first mortgage holders to go after this fund first f
J\IIr. Harlow: This is a personal guarantee.
The Commissioner: I don't think that ques.tion is before
me.
Mr. Williams : I have read from the minutes of the meeting of the board of directors of the Stuart Court Realty Corporation in 'vhich it appears the Messrs. Weller made an
offer to the Stuart Court Realty Corporation in respect to the
construction of this building, the sale of the bonds
page 192 ~ a.nd including also this guarantee. I don't khow
'vhat my learned friend from Washington refers
to 'vhen he speaks of a suit.
Mr. Harlow: We have notice from your client.
Mr. Williams : You have a notice calling upon yon to make
payments. Our object is that you will make good your promise and not make litigation necessary.
By Mr. Williams :
Q. 1\!lr. "\Veller, in your proposition to the Stuart Court Realty Corporation did you not agree to act, for valuable consideration, as surety on the· corporation's bonds,. to secure
the permit and complete construction of the apartment h~use
in accordance with the plans and specifications made a part
of the contract with S. W. Straus & Co. Y
A. Yes, sir.
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Mr. Harlow: We object to that as it is irrelevant; hasn't a
thing to do with it.
Mr. Williams: That is part of the contract. l\1:r. Weller's
:whole statement is immaterial becau~e the cross examination is as to irrelevant matter on direct examination.
. _Mr. Harlow: I think \Ve are getting. far afield.
The Commissioner: I think so, too. We -should confine this
to the amount ·and priority of liens.
· ·page 193 ~ By Mr. Gregory :
·
Q. :Mr. Weller, are you. and your brother, 1\tlr.
Josep~1 I. Weller, the sole owners of the Weller Construction Company f
·
A. With the exception of the shares that have to be held by
directors to qualify.
Q. How· much is due in arrears now on the deed of trust
sued upon here by Straus & Company or by ~Ir. Gillespie¥
A. I don't know offhand, although I think we have a statement-our attorney has a statement of that from Mr. Williams.· I think it is in the neighborhood of $45,000.00. That
is approximate.
Mr. Harlow: I think 've ought to state ou the record that
we have checked over the statement which Mr. Williams furnished us at the last hearing and we find it to be correct.
Q. About $45,000.00 principal and interest 1
A. ·Yes, sir. That is approximately correct.
Q. I note here in your application for bond issue that you
entered into an agreement with Straus & Company that you
and your brother 'vould personally guarantee the payment
of $51,500.00, signed by the Weller Construction Company.
That is correct, is it not¥
A. The agreement as you have it there is correct.

Mr. '\Villiams: Counsel notes Mr. llarlow doesn't object
to that question.
J\ilr. Harlow: I object to the question again.
The Commissioner: The agreement is in evipage 194 ~ deuce and if that is part of the agreement I don't
think it is necessary to go into it; there is no use
to encumber the record.
Mr. Williams: There was a separate document carrying
out that agreement.
Mr. Goode: Counsel for Henry S. Wallerstein, renewing
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their objection to the taking of further depositions until the
complainant Gillespie has submitted himself for cross examination, as previously requested, at this time 'vish to state
as a further reason that it appears from the record of the
witness Hambur previously testifying before the Commissioner that the bond or bonds which are alleged to be owned
by Gillespie were apparently acquired by him, if acquired at
all, after they had been subordinated which, under the trust
agreement, must have been subordinated after suit was instituted, and for the further reason that Gillespie, the alleged
owner, signed that notation on the bond referred to and that
he, Gillespie, is the treasurer of Straus & Co. Counsel for
Henry S. Wallerstein earnestly urge that 'vhen a person not
a resident of Virginia submits himself to the jurisdiction of
a court of equity in this State that their failure to testify
'vhen called upon to do so, among other things
page 195 ~ renders them liable for contempt and that the
taking of further depositions under the order of
the Commissioner is a hardship on the holders of the second
mortgage notes for the reason that if Straus & Company arc
the real complainants and Gillespie merely a dummy for the
purpose of this suit to keep Straus & Company from being
before the Court that the rights of the second mortgage holders are very greatly limited and they are hindered in the conduct of the case.
Note by the Commissioner: It is agreed by counsel representing the complainant and all other counsel that all of the
bonds heretofore produced in evidence and testified as being
owned by Gillespie hear the following endorsement: ''This
bond has been purchased and is held by the bearer under the
express agreement that it is a past due obligation and that
the lien of this bond is subject, subordinate and interior to
the lien of all other bonds or coupons of this issue which, on
~1arch 3rd, 1926, had not yet matured by their terms or declarations", bearing different dates; the endorsement in each
case being signed S. ,V. Straus & Co., Inc., by D. W. Miller,
and Walter S. !{lee, Trustee.
.
J\tir. vVilliams : Mr. Goode, do I understand you
page 196 ~ represent Mr. Wallerstein "rho is the holder of
.
notes issued under and secured bv the deed of
trust or mortgage of the Stuart Court Realty Corporation to
Leon ~L Nelson and Robert N. Pollard?
!:Ir. Goode: Yes, sir.
J\tir. Williams·: Are you going to produce that deed and put
it in the record Y
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Mr~ Goode: I am going to file a certified copy of it with my
petition, as I previously stated.
~1:r. Williams: Are you going to file the petition with the
Commissioner?
Mr. Goode: No, sir; I am going to ask for an amended decree of reference.
Mr. Williams: I would like to say that counsel has no objection to the examination of the witness by Mr. Goode, but in
answer 'to his objection to the further proceeding here states
that the deed of trust upon which 1ir. Wallerstein must rely
to establish a lien upon the property of the Stuart Court
Realty Corporation expressly recites that it is subject and
subordinate to a mortgage or deed of trust of the Stuart Court
Realty Corporation to Walter S. Klee of March 3rd, 1924,
and therefore it can be of no consequence to Mr. Wallerstein,
the holder of the notes, as to what are the relapage 197 ~ tive rights of the several holders of bonds under
·
the trust mortgage referred to.
Mr. Goode: To whieh counsel for Henry S. Wallerstein replies that it is not for counsel in this case to say what is relevant for Henry S. Wallerstein, but it is for the Court to determine, and that the petition which is no'v being prepared
will probably advise counsel for the complainant of a relevancy which will undoubtedly be material. Now expressly
insisting on the objection heretofore made and without waiving it, counsel for Henry S. Wallerstein proceeds to examine
the witness.

By_ Mr. Goode:
Q. Mr. Weller, at the time you were approached by the representative of Straus & Company ·relative to possible building
operations in Richmond had you up to that time had any experience in the building of houses in Virginia or in Richmond?
A. I had none iu·Richmond. It was entirely called to our
attention by S. W. Straus & Company.
Q. Were you approached by Straus ~ Company or did you
approach Straus & Company Y
A. They phoned for me to come to Richmond. That was the
first intimation I had of any deal at all.
Mr. Williams: I suppose it can be noted that I object to this
.
line of questions and answers on the ground that
page 198 ~ it is irrelevant and immaterial for the reason that
the negotiations to which you r~fer led up to the
written contract which is already in the record.
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_ Q. Yon had dealt with Straus & Company prior to this
time, had yon not ?
A. We had.
Q. Yon said yon \vere -called to Richmond. Who called yon f
A. Mr. Peery called me.
.
.
Q. And he is an agent or officer of Straus & Company!
A. He was. I don't know whether he was an officer.

The Commissioner: Yon have already testified he was a
field agent and scout.
A. (Cont.) He was employed by Straus & Company.
Q. Did he tell yon what he wanted wi.th yon down here Y
A. He said over the pho~e that he had a very good deal
and needed prompt action and asked me to come immediately.
Q. Did you come to Richmond?
.
A. I came to Richmond either that day or the following
day.
Q. Did you upon arriving in Richmond meet the gentleman, Mr. Peery?
A. I did.
Q. What did ~lr. Peery do upon your arrival in Richmond?
A. Mr. Peery told me that he had a proposition, a site
mapped out and that it was a very good business proposition.
page 199 ~ Q. Did he show you the property~
A. He sho\ved me two sites at that time.
Q. Was Mr. Peery by himself when .he showed yon the
property?
A. Yes, sir.
Q. Did you know what Mr. Peery's connection with the deal
was at that time?
A. I knew that he was trying to work out a deal for S. W.
Straus & Company to make a loan.
Q. After he had shown you the property and had talked
\vith you about it how did you get in touch with Pollard &
Bagby?
A. Through Mr. Peery.
Q. Was it at that time that you all took the option on the
property on that trip to Richmond?
A. No.
.
Q. About how many trips elapsed between that time and the

time you actually took the option?
A. I think there \Vas possibly two or maybe three.
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- Q. Was Mr. Peery or some representative of Straus with
you each time?
A. Every time-l\1:r. Peery.
Q.. They came to Richmond with you Y
A. No, I met :1\'Ir. Peery here in R.ichmoncl.
Q. He was here all the time ~
A ..Yes, sir. I don't know whether he stayed here continuously or not.
__ Q. Did Mr. Peery negotiate with Pollard & B,agby on your
behalff
page 200 ~ A. Yes, in that he was interested in obtaining
the loan for S. W. Straus & Company, as I stated.
Q. Pollard & Bagby knew that fact, dj.d they not~
A. That Peery was the agent of S. "'N. Straus & Company!
Q. Yes.
A. Yes.
Q. And you knew itf
A. Yes.
Q. And he acted as a mediator between you twof
A. Yes, he brought us together.
Q. Did he help you all agree on a price!
A. Yes; the price was submitted.
By Mr. Williams:
Q. Price for whatf
A. The property. ·You meant the price of the property,
didn't you?
By Mr. Goode:
Q. That is the only thing you ·were talking
A. Yes, sir.

about~

By Mr. Williams :
Q. You mean the real estatet
A. Yes, sir.
By Mr. Goode:
Q·. Did anybody else from S. W. Straus & Company talk to
you about putting up the apartment down here before you had
gotten the option on the land T
A. I don't think that had come to Mr. Hampage 201 ~ bur's attention prior to that. lVIr. Hambur and
Mr. Peery were the ones through whom the deal
was worked ,vith S. W. Straus & Co.
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Q. Then you finally completed your negotiations concerning the option on the property on March 6th, 1924 Y

Mr. Williams: That wasn't the date of the option; that was
the date of the letter in which they made an offer to assign
the option which they had previously obtained to the Stuart
Court Realty Corporation.
Q. Do you know the date of the option?
A. I do not. I was trying to refresh my memory from papers in :Nir. Williams' possession. I can answer by saying
it was prior to March 6th, 1924.
Q. Was it prior to the time of the execution of the application for bond issue?
A. As I remember it, yes. I think Mr. Peery had the options in his possession and brought the options with him when
the loan agreement was signed on the tr~in between Washington and Baltimore when Mr. Joseph I. vVeller and I accom·
panied Mr. Peery.
Q. You mean 1\ifr. Peery brought the option up to you alU
A. As I remember it, that is correct, along with certain
subscriptions for the second trust notes.
Q. Did you get the option originally from the parties. who
owned the property or Mr. Peery Y
A. I don't know whether Mr. Peery got the
page 202 ~ option or J.\t[r. Pollard got the option, but as Iremember it was delivered to us on the train on Mr.
Peery's return to New York and we rode with him as far as
from Washington to Baltimore and concluded the final application. I wouldn't say it was the loan agreement, but the application for the loan. It might have been the loan agreement.
Q. Was that the first time you had that option agreement~
A. That was the first time we had it in our possession and
at the same time we deposited with Mr. Peery a check, I think
in the amount of $2,000.00.
Q. "\Vhat was that forT
A. That w·as for the purpose in case Straus had gone to
any expense and we didn't act on the proposition they 'vould
deduct therefrom any expenses they might have incurred.

By Mr. "\Villiams :
Q. Yon were going to pay their expenses¥
A. In all agreements with S. W. Straus & Company a sum
has to be deposited at the time of an application for a loanl
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By ~Ir. Goode:
Q. Was that for the expenses of Straus & Company in Riehmond7
A. Yes.
Q. For work they had done down here Y
A. Yes.
By the Commissioner:
Q. That option agreement was in your name Y
A. I don't remember how it read.
page 203 ~ By Mr. Goode:
Q. If you can locate tha.t option agreement
will you file it with your testimony before the CommissionerY
A. Yes.
Q. Mr. Weller, will you tell us, please, just what moneys
the Stuart Court Realty Corporation has paid to Straus &
Company!
·
A. A complete statement~
The Commissioner: My recollection is that Mr. Williams
presented a statement at the time of taking testimony at the
last time which was delivered to counsel for the Stuart Court
Realty Corporation under an agreement that it should be
checked over and verified by them. Mr. Harlow has stated
this morning that has been done and the statement is correct
and it is in evidence.

Q. I hand you a statement marked Exhibit ''B" with the
testimony of Mr. Hambur. Will you examine this statement
and see whether or not it shows a full statement of all the payments made by the Stuart Court Realty Corporation to Straus
& Company¥
.
A. Yes, it includes all of the payments made by the Stuart
Court Realty Corporation, as well as the advances by the
Weller Construction Company to the Stuart Court Realty
Corporation, including the one year's interest paid in advance.
page 204 ~ Q. Does this statement show a payment of $45,000.00 to Straus & Company which you testified
were some commissions or other charges made by them Y
A. It does not include that.
Mr. Williams: The statement is not intended to cover the
proceeds of the bonds, but only payments made after the is·.
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sue of bonds to the trustee in accordance with the terms and
conditions of the trust mortgage .
. Q. Does this statement include the· one year's interest paid
in advance 1
·
A. It does.
Q. Does this statement show the $2,000.00 which you paid
to Straus & Company on the train 1
A. That was refunded.
. Q. Were there any other sums paid to Straus & Company
which are not shown on this statement, except the. $45,000.007
A. There were no others.
Q. I b~lieve that it has already been testified to, but I ask
you again if the interest is applied on this statement at the
rate of 6~% per year?
A. It is.
Q. So that all sums yo~ now pay for interest are credited
at the rate of 6%% per year?
A. That is correct.
-·
Q. Does this statement show that interest is
page 205 ~ charged on unpaid and due interest~
A. It does not appear that interest is paid on
interest.
Q. Has any credit been given you on the interest or on the
principal amount of the bonds by Straus & Company for the
$45,000.00 that was paid f
A. No.
.
Q. In your negotiations with Mr. Peery down in Richmond
before any written agreement had been made were you accompanied on those trips by your brother or anyone connected
with your concern?
A. I was accompanied by my brother on either one or two
..
of the trips.

By Mr. Williams:
Q. You have on your direct examination and your cross
examination by counsel for Mr. Wallerstein testified that there
were certain negotiations had by you with Mr. Peery and that
those negotiations led you into an agreement with S. W.
Straus & Company. Am I con·ectf
A. Yes, sir.
Q. Now, the agreement which you were led to make or
which you made as a result of your negotiations was the
agreement which has been introduced in here as of the 5th
day of February, 1924?
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A. That was the result.
Q. There is no other agreement which you ever had with
S. W. Straus & Company before this, is there 1
pag~ 206 ~
A. No written agreement. That is the only
written agreement.
Q. It was under th1s agreement of the. 5th day of February, 1924, that the bonds in issue in this case were put out
or executed and delivered~
A. It was the basis of that agreement.
Q. 'fhat agreement is with the Weller C'onstruction Co.,
Inc.~
·
A. Yes, sir.
Q. Is the Weller Construction Company a party to this
proceeding~

A. No, sir.
Q. Is it making any claim or represented by counsel in this
proceedingf
·
A. The vVeller Construction Company is not represented
at the present time. Our counsel is the Stuart Court Realty
Company's counsel.
Q. The vVeller Construction Company has no claim against
the S. W. Straus & Company?
A. The Weller Construction Company has a claim against
the Stuart Court Realty Company.
Q. For what!
Mr. Goode: We object to this line of examination in vie'v
of the fact that the counsel so forcibly brings out that Weller
& Company are not parties to this proceeding and then proceeds to examine him on the relationship between the complainant here and Weller & Gompany.
Mr. Williams: I will sho'v a relevancy; if not,
page 207 ~ it can be stricken out.
The Commissioner: I think the line of questioning is rather remote, but if I get the drift of the testimony which has been offered so far by the respondent the
only purpose of it is to show fraud in the procurement of
this contract and it having been testified that the Stuart Court
Realty Corporation and the Weller Construction Company
are controlled by the same persons it seems to me that this
line ~f questions is relevant.
Q. The Weller Construction Company has a claim against
the Stuart Court Realty Corporation 1
A. Yes, sir.

Stuart Court Realty Corp., etc. v. W. R. Gillespie.

185

Q. Arising out of this contract¥
A. For moneys they have advanced the Stuart Court Realty Corporation to make out the deficiency in the cost.
Q. You have testified, and the records of the Stuart Court
R.ealty Corporation bear you out, that this contract was assigned by the Weller Construction Company to the Stuart
Court Realty Corporation 1
A. Yes, sir.
Q. Now, the assignment took place, of course, after the
contract was written and not before 1
A. The assignment of this contract f Yes, sir.
Q. Is it not a fact that the Stuart Court Realty
page 208 ~ Corporation, which is a party to this proceecij.ng
and the maker of the trust mortgage, as well as
the bonds, was not organized as a corporation until several
'veeks after this con tract 'vas made ~
A. oyes, that is correct.
Q. So when you had your negotiations with .S. W. Straus
& Company the Stuart Court Realty Corporation, which is a
party to these proceedings and the debtor on these bonds
and the maker of the tn1st mortgage, was not in existence?
A. It was put in existence as a result of it.
Q. As a matter of fact, it was not in existence at the time
you dealt with lVIr. Peery and Mr. Pollard and other parties
and entered into the contract of the 5th of February, 1924 '1
A. It 'vas not in existence until a.fter that time.
Q. And, as a contracting organization, the Weller Constnlction Company proceeded to carry out the terms of this contract calling for the construction of the Stuart Court Realty
Corporation's apartment house, did it not 1
A. Yes, sir, as the contractor.
Q. Did you complete the building in accordance with the
contractf
A. Yes, sir.
Q. Were you paid for it?
A. Not entirely.
Q. To what extent was it not paid for?
page 209 ~ A. We have had to advance money to the Stuart
Court Realty Company-the Weller Construction Company-to make up the deficiency and have advanced money even after the completion of the work.
Q. Did the Stuart Court apartment house cost in excess of
the sum for which you contracted that it should be built for
and the land acquired f
A. It ran over.
0

0
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Q·. How much~
A. I would say with the money 've advanced to carry itQ. Leave out the carrying charges.
A. The money we advanced was approximately $125,000.00
to $130,000.00.
Q. So over and above the money that went into the Stuart
Court apartments secured as proceeds from the sale of these
bonds there has been put into the apartment only $125,000.007
A: $125,000.00 to $130,000.00 in cash without the services
which the 'Yeller C'onstruction Company have charged,
which would approximately amount to $175,000.00 or $180,000.00.
Q. You figure your services as $180,000.00?
A. No, sir, but every builder is entitled to a commission
for building. This is the actual net.
Q. In compensation for your services you received 850
shares of stock, didn't you 1
page 210 ~ A. The construction company didn't; we did
personally.
Q. You received compensation individually, you and your
brother, for services rendered these two corporations, independent of your relations as stockholders to the. two companies?
Mr. Harlo'v: I don't see the objection of the examination;
neither do I see the materiality of it.
The Commissioner: I don't, either.
Mr. Williams: It is utterly irrelevant, but it is just as relevant as the direct examination and because of the extraordinary claims set up I will go on with the story.
Mr. Harlow: They put $125,00~.00 of their own money
into it. Certainly there can't be any fraud in that.
Mr. Williams : I didn't sa.y it 'vas.
Q. Mr. Weller, did S. W. Straus & Company represent to
you that this property could be built for less than it was really
built and, if so, what was the sum they claimed it could be
·built for?

Mr. Harlow: I might object to that on the ground that in
accordance with the testimony he testified Straus said thereturn would be greater.
Q. To be perfectly frank, do you claim that !ou, as an ex-
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perienced engineer and contractor a11d real estate man, and
· your. brother, as an experienced real estate man of many
years experience, building apartments and rentpage 211 ~ ing apartments, that Mr. Peery led you astray .
in representations as to 'vhat were the prospects
of this company?
.
A. Absolutely, as to the prospective rental return.
Q. Did you make any examination yourself in regard to
conditions in Richmond?
A . .A.s I have previously testified, 've visited Pollard &
Bagby.
Q.. Didn't you visit Richmond Y
A. I testified that.
Q. Didn't yQu visit the site 7
A. Yes, sir.
Q. You visited two other sites. ~at. did you visit them
forT
A. For the purpose of seeing if it was the right location.
Q. Did you consider what the population of Richmond was
before you undertook this proposition Y
A. Yes, sir.
Q. Did you go over the condition of building and the existence of apartments here Y
A. Yes, sir.
Q. Didn't you have just as much opportunity to look into
this matter as ~Ir. Peery had?
A. Mr. Peery had been camping here for a cert~in length
of time.
·
Q. You don't know how long he was here?
A. I don~t know positively, but I know he was here a whole
lot longer than I was.
·
Q. He was from New York and you from Washpage 212 ~ ington. Didn't you have equal opportunity to investigate· this matter as he did?
A. S. W. Straus & Co.Q. Didn't you have just as much opportunity to investigate
the possibilities of this proposition as he had Y
A. I had the opportunity.
·
.
Q. You did come to Richmond several times, looked over·
various sites, considered the apartment situation in Richmond and you concluded it was well to get ahead?
A. I concluded-at least, they concluded it was right to go ·
ahead because we were swayed naturally by the judgment
of people we considered had a whole lot more experience
than .we did and who haye been, as they claim; fifty-three or
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fifty-five years in the business; that is, S. W. Straus & Company.
Q.. There is no question about the fact that you had just
as. much opportunity to investigate conditions in Richmond
as· Mr. Perry had 1
A. I say 1 had the opportunity.
Q. And you were here several times f
· ..A. Yes, sir.
Q. Are you the president now of the Stuart Court Realty
Corporation Y
A. I am.
Q. Has it any other property than that secured by this
trust mortgage 1
page 213 ~ - A. No, sir.
,.
Q. And all of the property it has is property
which was secured from the proceeds of these bonds. Is that
not true?
A. Yes, sir.

RE-DIRECT

EXA~IINATION.

By Mr. Harlow:
Q. The organization of tl1e Stuart Court Realty Corporatiot~ and the method of handling· this loan 'vas known to and
agreed to by S. W. Straus & Company?
A. Yes, sir. It was practically under their own supervision. Straus & Company had their local attorneys to go over
the papers and our papers had to meet their attorneys' satisfaction. In fact, we bad to send the papers back and forth by
messenger so as to complete the negotiations in time. in order
to meet certain requirements insisted upon by the attorneys
of S. W. Straus & Company here in Richmond.
· Q. In other words, Mr. Williams' firm passed upon the
legality of all papers 7
A. I think so. I don't think it 'vas Mr; Williams; it was
another member of the firm.
And further this deponent saith not.
Signature waived.
page 214 ~

The Commissioner: Mr. Williams, counsel for
the secC'nd mortgage bondholders have requested
and demanded that the complainant here, Mr. Gillespie, take
the stand, basing their right to require a party to testify on
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Section 6213 of the Code. _That section provides that if
any party required by another to testify on his behalf refuse
to testify it shall be lawful for the court, officer or person
before whom the proceeding is pending to dismiss the action,
suit or other proceeding of the party so refusing as to the
whole or any part thereof or to strike out and disregard the
plea, answer or other defense of such party or any pa~t
thereof as justice may require.'' As. I recall the colloquy this
morning, you did not refuse to produce Mr. Gillespie. Mr.
Gillespie is a party to this ~uit and under the jurisdiction of
the Court and if it is in order I would like to inquire whether
or not it would be your disposition to produce Mr. Gillespie.
Mr. Williams: I haven't the slightest objection and I don't
assume that 1\Ir. Gillespie has. The bonds have been proven
as to ownership and that is the only material matter, but I
will be very glad to convey to Mr. Gillespie a request to come~
I have no disposition to discourage him from
page 215 ~ coming. I don't think that statute applies, however, as the complainant's case has been rested
and a party comes in here on an utterly irrelevant matter.
It ean be of no interest to Mr. Wallerstein as to who is the
owner of those bonds. But I say I will request 1\!Ir. Gillespie
to attend here, however unreasonable I think the request may
be. It can have no other purpose than to delay the rna tter
which is not inuring to the benefit of the second mortgage, but,
on the contrary, is tending to increase the burden of indebtedness they will have to carry.
The Commissioner: I will not delay this matter unnecessarily. If these parties had desired the production of lVIr.
Gillespie they have had ample opportunity to make that demand and arrange for him to be here today. Not having
done that and Gillespie not refusing to testify, but, on the
other hand, his counsel expressing his willingness to testify,
my disposition would be to continue this matter until next
Monday and go ahead with these depositions next Monday
if that is agreeable.
Mr. Goode: Do I understand Mr. Gillespie will be here next
Monday?
The Commissioner: I presume lVIr. Williams
page 216 ~ will have to communicate with him.
·
lVIr. Goode : Are you going to set a date?
The Commissioner: I am going to set a date today just as
soon as I hear from Mr. Williams. Monday at 11 o'clock;
unless you hear otherwise.
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The further taking of these depositions is adjourned to
April_ 4th, 11 o'clock A. M., at the same place.

~Iond~y,

J. R. TUCKER, Commissioner.
page 217 ~

Office of Commr. J. R. Tucker,
Law Bjuilding,
Richmond, Va.,
April 4th, 1927.

Met pursuant to adjournment.
Present: E. Randolph Williams and Irvin G. Craig, couns~1
for complainant; 0. L. Shewmake, of counsel for Stua·rt Court
Realty Corp.; Virgil R. Goode, of counsel for HenryS. Wallerstein; Roger Gregory, counsel for M-rs. Evalina Gregory
and others.
·
~Ir. Williams: I will say, :1\ir. Commissioner, that in view
of the request for the appearance of Mr. Gillespie made by
counsel for the Stuart Court Realty Corporation, as 'veil as
counsel for Henry S. Wallerstein, I immediately communicated with our associates in New York and 'vas advised that
·Mr. Gillespie was not in his office a.nd was ill at home. Counsel said he would inquire about his condition and advise us
when he could be present and the following day I was advised by wire that he could not possibly be here today, but it
was probable he could be here on lVIonday, the 11th of April,
if it was necessarv. From statements made at the last hearing as to the reason for the request for :1\{r. Gillespie's presence I think that all might be accomplished by a
page 218 ~ stipulation which might be accomplished by any
evidence if Mr. Gillespie were here. In order to
make sure of tha.t I should like to lmow 'vhat the defendants
or respondents, the Stuart Court Realty Corporation and
Henry S. Wallerstein, desire or expect to prove by Mr. Gillespie.
Mr. Goode: Counsel for Henry S. Wallerstein states that
he does not think it incumbent in this matter to state 'vhat
he expects to prove by Gillespie for the reason that Gillespie, while probably called as a witness by Henry S. Wallerstein, will in reality be examined and treated .as a.n adverse
witness, Gillespie being the complainant in this case, and if
it were necessary to determine the necessity of having Gillespie here to state what we expected to sho'v by his testi-
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mony through cross examination then the purpose of the
statute permitting cross examination of a complainant would
be utterly vain. Counsel for Henry S. Wallerstein will state ~.
that one of the things they expect to prove_ by Gillespie is that
he has no interest, claim or lien of any sort or description in
an4 about the subject matter of this suit and for that reason
he cannot apply for the extraordinary thing of the appoint-·
ment of a receiver, and counsel for HenryS. Walpage 219 } lerstein at this time again states that Gillespie,
while being a non-resident, has subjected himself
to the jurisdiction of this Court in asking for the appointment
of a receiver and that the parties in interest have a right
to examine him expressly given to them by the statute of this
State and they insist that that right be given them in this
proceeding before they will be called upon to take evidence
as to their defense.
The Commissioner: Does that mean that you insist on
Gillespie appearing here, that you are unwilling to enter into
any stipulation f
.
Mr. Goode: We might agree to enter into a stipulation if
counsel for the complainant will agree that Mr. Gillespie has
no claim, lien, title or interest in the subject matter of this
suit, for that is one of the things \Ve expect to show by his
presence.
~ Mr. Shewmake: Counsel for the Stuart Court Realty Cor. poration concurs in the statement made by counsel for Henry
S. Wallerstein and adopts it as their o,vn. In addition, counsel for the Stuart Court Realty Corporation states that they
would expect to prove by Mr. Gillespie, if present, his knowledge of the circumstances in connection 'vith the original issue
of the bonds secured by the mortgage, copy of
page 220 ~ which is in the record, and that he was familiar
with the circumstances leading up to this issue
and 'vith the circumstances attending the actual issue.
Mr. Gregory: I concur in the statement made by the attorney for Henry S. Wallerstein.
:&Ir. Williams: The complainant is ready to agree, in order
to avoid any inconvenience and delay through the absence
of Mr. Gillespie that any defense, if any, may be made as
fully and to the same effect as if S. W. Straus & Company
were the complainant; In regard to the other suggestion or
possibility of what might be developed by cross examining
Mr. Gillespie in rega.rd to the conditions under which the loan
was made, I insist it is not material and the prospect is not
borne out by the testimony that has already been introduced
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by Mr. Weller, who made no suggestion whatever that Mr ..
Gillespie, as treasurer of S. W. Straus~ Company, has ever
had .any contact with him, .except in closing the matter and
I'eceiving the money, and we earnestly request that this matter be proceeded with without an order compelling Mr. Gillespie to appear. The statute provides that the court or offite
before whom the proceedings are had may, if a party fails
to appear, dismiss the proceeding if justice seems
page 221 ~ to demand it a.nd I submit upon the facts disclosed in this case on this record as made or the
possibilities which these gentlemen suggest might develop
from the cross examination justice does not require Mr. Gillespie to be compelled to appear at this hearing. The record
showB that he is th~ holder of the bonds, the bonds are bearer
bonds, and his very possession, \Vhich cannot be denied, gives
him all the rights of holder or owner, irrespective of what
claim someone else may have through him and as far as the
defendant Stuart Court Realty Corporation or anybody
claiming under them, which must be the position of the parties represented by Mr. Goode and Judge Gregory, the
remedy which he seeks in this case under the possession of
those bearer bonds cannot be denied.
The Commissioner: In view of the situation the only thing
I see to do is to continue this hearing until next Monday,
April 11th, at 11 o'clock, and I shall today submit a special
report to Judge Crump, asking him to rule on \Vhether or
not under the circumstances of the case Mr. Gillespie should
be required to appear.
page 222 ~

The further taking of these depositions is adjourned to April 11th, 1927, at 11 o'clock A. M.,
at the same place.
J. R. TUCKER, Commissioner.
page 223 ~

Office of Commr. J. R. Tucker,
Law Building,
Richmond, V a.,
April 11th, 1927.

Met pursuant to adjournment.
Present: E. Randolph Williams and Irvin G. Craig, counsel
for complainant; 0. L. Shewmake, of counsel for Stuart Court
Realty Corp. ; Virgil R. Goode and Walter M. Evans, counsel
for Henry S. Wallerstein.
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Mr. Goode: Counsel for Henry S. vVallerstein in calling
William R. Gillespie, the complainant in this cause, do so
under Sections 6213 and 6214 of the Code of Virginia, permitting him to be examined according to the rules applicable
to cross-examination.

WILLIAM R. GILLESPIE,
the complainant, called as an adverse witness by Henry S.
'Vallersteiu, being· first duly sworn, deposes and says as follows:
-CRQSS EXAMINATION.
By Mr. Goode:
Q. Mr. Gillespie, you are the complainant in the
page· 224 ~ suit of William R. Gillespie against the Stuart
Court Realty Corporation now pending in the
La.w & Equity Court of the City of Richmond, are you not?
A. I am.
Q. Where is your residence?
A.. Bronxville, N. Y.
Q. Have you at any time been a resident of Virginia Y
A. No, sir.
Q. What is your occupation?
A. Treasurer of S. W. Straus & Co., New York.
Q. Have you any other occupation?
A. None whatever.
Q. What is your age?
A. Thirty-four.
Q. In your bill of complaint, which is sworn to by you, it
is alleged that you are the holder of $11,895.44 of the interest
coupons on the bonds of the Stuart Court Realty Corporation secured by the trust mortgage which· remain unpaid and
have remained unpaid for a period of more than thirty days
after the due date thereof. vVill you state when you acquired
these coupons?
A. Sometime during 119'26 after their due date; I think
along between March and November.
Q. Did you state that all of them had matured at the time
you acquired them?
A. I think tJ1e bill I filed did state that.
page 225 } Q. Is that a fact?
A. I would say it is, if that is what is stated
in the complaint.
Q. I am asking you for your memory on it. Do you re-
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member whether you acquired these coupons after they were
due or before they were due f
.A. After they were due.
Q. Will you tell us, please, ho\v ·much money you paid in
dollars and cents for these coupons~
A. I didn't pay anything for them.
Q. Under what circumstances did you come into possession
·
of them!
A. They were passed by delivery to me from S. W. Straus
& Co.
Q. What 'vere the conditions of the delivery? That is
say, was it a gift?
A. No ; they were pass~d to me so that I could bring action
against the Stuart Court Realty Corporation.
. Q. Then, so far as the coupons are concerned, you have paid
nothing.for them and if any money is realized through this
suit to take up those coupons that money will not go to you!
A. It will not. I will have to make an accounting for such
funds.
Q. To S. W. Straus & Co.?
A. That is true.

to

~

By the Commissioner:
Q. I infer from what you say that the money
necessary to acquire these coupons from the original holders was put up by S. W. Straus & Co.?
·
A. That is correct.

page 226

By Mr. Goode:
Q. In the testimony heretofore taken before the Commis-

.sioner a witness named Hambur testified concerning $6,500.00 in principal amount of the bonds of the Stuart Court
Realty Corporation under this same trust agreement which
were due March 3rd, 1926. Will you state· who owns those
bonds~

A. Who owns them Y
Q. Yes.
A. I am the holder of those bonds and they were passed to
me in the same way the coupons 'vere.
Q. From S. W. Straus & Co.?
A. Yes.
Q. Then, as I understand your testimony, you have not paid
any sum whatever or given anything of value for either the
bonds or the coupons which you hold T
A. That is correct.
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Q. And that they really belong to S. W. Straus & Co. Y

Mr. Williams: He

didn~t

say that.

Q. Do they really belong to S. W. Straus & Co. Y
A. I am the present holder of them. If you are asking me

who paid for them, that is another proposition.
Q. Who paid for them!
page 227 ~ A. S. W. Straus & Co.
Q. Do you consider you own them Y
A. I consider I am the present holder of them.
Q. Under the condition that you are to bring suit on them f
A. Yes, that is true.
Q. And you are holding them for S. W. Straus & Co. Y
A. That is correct.
Q. Aside from that arrangement; that is, that you hold
them for the purpose of bringing suit, you have no interest
in them whatever!
A. No, sir.
Q. Now I will ask you if you own any other bonds. or any
other coupons of the Stuart Court Realty Corporation except
those that you have just talked about!
A. No, I do not.
Q. Were these bonds turned over to you at the same time
the coupons were? .
A. I think they were turned over prior to the time I received
the coupons.
Q. Were they turned over to you after they were due, which
·
'vas March 3rd, 1926 Y
A. Yes.
Q. Have you the bonds and coupons in your possession
now?
A. I.have them in my possession. I haven't them here; I
have them in New York.
Q. I believe you stated you were the treasure.r
page 228 ~ .of S. W. Straus. & Co.
·
A.. That is correct.
Q. Will yon tell us, please, how long you have ·held that
position T
A. I think since 1921. I was assistant treasurer for three
or four years prior to that time and I think I was elected
treasurer in 1921 or it might have been 1922. I can very
easily pscertain that date and give you the. correct date if
necessary.
Q. S. W. Straus & Co., I understand, is quite· a large concern, so I want to ask you if you have any more treasurers;
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that is, if you are the only treasurer of that concern~
A. I am the only treasurer of the N e'v York corporation;
there are three other assistant treasurers.
Q. Is the New York corporation the one that carried this
deal through!
A. Yes.
Q. Is that corporation a branch or subsidiary of your
Chicago office ~
·
A. Do yon want me to go into the corporate history of S.
W. Straus & Co. Y
Q. I would just like for you to answer that question,
whether it is a subsidiary or. is the New York corporation
one corporation Y
··
· A. The New York corporation is a New York
p~ge 229 ~ corporation.
· ·
.
Q. Mr. Gillespie, do you frequently bring suits
of. this sort Y
A. I think this is the first suit I have ever brought.
Q. As treasurer of that company, is it the practice of .your
company to bring suits for receivership through someone
other than the real owner of the securities.!
A. It is customary whenever it is necessary for us to bring
suit to bring it in the name of an individual rather than the
name of the company.
Q. Would you mind telling us "rhy that is t
A. For obvious business reasons.
Q. Would you mind telling· what the obvious part of that
is?
A. Well, from the fact that S. W. Straus & Co. might not
want to be connected ·with a foreclosure suit if it is not nee:essary.
Q. Do yon know ho'v many of these bonds S. W. Straus
& Co. now own 1
·A. I think there 'vere 14,000 bonds that matured in March
of this year-March 3rd of this year-that the company had
paid the bondholders, that the company has purchased from
the bondholders. I may be ·wrong on that and I would like
to check it up.
Q. Do they own any more besides that¥
A. Not to my knowledge. I will qualify that statement.
There might be some bonds that l1ave not matured that
through exchange and repurchase from our customers might
be in our stock at the present time.
page 230 ~ Q. You said 14,000 bonds. Do you mean $14,000.00 worth of bonds T
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A. $14,000.00 worth of bonds, face value.
Q. Then the $14,000.00 'vorth .of bonds that matured this
year would be in addition to those on which snit has been
brought. Isn't that true?
A. They would be additional bonds on which we could bring
suit, I imagine.
Q. In addition to these you have testified toY
A. Yes, in addition to the $6,500.00.
Q. Will-you tell us if the interest coupons that you testified
that you hold-if they were paid by S. "\V. Straus & Co. to
the holders of the bonds 7
A. Do I unde.rstand that question to mean that S. W. Straus
& Co. paid the holders of those bonds for those interest coupons?
Q. Yes.
A. We did.
· Q. So that was the way you acquired them after maturity?
A. I acquired them after S. "\V. Straus & Co. had purchased
them from the bondholders.
By the Commissioner:
Q. At the time you acquired the possession or ownership
of these bonds and interest coupons was there any evidence
of the transaction other than the mere delivery to you?
A. I don't recall. I ·don't think there was.
page 231 ~ Bry Mr. Goode :
Q. I believe you stated that these bonds and
coupons were in New York. Are they in the office of S. W.
Straus & Co.?
A. They are.
Q. Are they deposited together 'vith the $14,000.00 worth of
bonds that you have referred to?
A. They are not.
Q. In wl1at manner are they now held?
A. I have them in an envelope, the bonds and coupons, and
I have them put away in the office there. They are not with
the other $14,000.00 'vorth of bonds.
Q. In the office of S. W. Straus & Company?
A. Yes.
Q. It is in your private file, is it?
A. No, it is in the vault with other securities.
Q. Other Fecurities be~onging to S. W. Straus & Co.~
A. With other securities. belonging to S. W. Straus & Co.,
yes.
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Q. Will you tell us, please, what officer or agent or em·
ploye of S. W. Straus & Co. turned these bonds and coupons
over to you for the purpose of bringing this suit Y
.
A. I don't recall just 'vho it was. I think it was somebody
in our legal department.
Q. If that person came to you and told you to dismiss this
suit, would you have to do it¥
·
A. I don't understand.
page 232 ~ Q. If that person came 'to you and told you
to di~miss this suit, you would have to do it,
.
wouldn't you Y
A. I don't know whether I would have to or not.
Q. You only hold them for the purpose of bringing suit!
A. That is true.
Q. And if the person 'vho authorized you to hold. them in:
that capacity ~nd directed you to bring suit 'vere to tell you
he wanted those bonds back for S. W. Straus & Co., you would
have to give them back?
A. That is true.
Q. Then you would have to dismiss the suit, wouldn't youY
. A. I imagine I would, yes.
Q. Mr. Gillespie, the first relief that you pray for in your
bill of complaint is the appointment of a receiver. Have you
any knowledge concerning the mannm.: and method in which
the rents from the Stuart Court apartments are now collected a·nd handled?
A. No definite knowledge, no. I know the money that
comes in is handled by my department, not by me personally.
. Q. Isn't it a fact that all of the money comin·g in from
the Stuart Court apartm·ents is handled through your agents
or representatives; that is, through the agents of S. W.
Straus & Co. Y
A. That I couldn't say. I have nothing to do With that end
of the business, as far as that is concerned. I only account
for and apply money after it is turned over to me.
page 233 ~ Q. Then if it were stated that the renting, including the collection of rents, under a proper
contract, was in charge of a representative of S. W. Straus
& Co. so that all money collected from rents would be turned
over to S. W. Straus & Co., you wouldn't deny that, would
you¥
·

Mr. Williams: Has anybody made that statement Y
lvir. Goode : I am not sure.
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Mr. Williams: I don't see the relevancy of that statement
·which is not a fact and nobody has stated it as a fact.
Mr. Goode: What is your objection to it1
_
Mr. Williams: It is utterly immat~rial; it has no relevancy
to this case. . The Stuart Court Realty Corporation has its
own agent in charge and not an agent in any way, shape•1or
form of S. W. Straus & Co.
l\1:r. Goode: Counsel for Henry S. Wallerstein will state·
that he understands it is a fact that the Stuart Court Realty
Corporation has entered into a contract, either directly or
indirectly, with S. W. Straus & Co., guaranteeing to them all
of the income from the Stuart Court apartments· and it was
on ·this understanding that the question was based.
Mr. Williams: I object to the question, putting: in testimony in an indirect 'vay. He stated he didn't
page 234 ~ know anything about it and, of course, if somebody made a statement that he did~'t know anything about it he couldn't deny it.
The Commissioner: The issue before me is as to the amount
and validity of these liens. I dmi't see what the rental has
to do with that, but if the witness knows let him state it.
A. I know of no such agreement. .
Q. Can you state that the Stuart Court apartments or the
income derived therefrom is in danger of being wasted or
squandered for any cause whatsoever?
·
A. I am not familiar with the situation at all. That doesn't
come under my jurisdiction.
Q. Then, so far as you know, the present arrangement under which the apartment property is being handled is just
as safely guarded from the standpoint of the rights of the
holders under this mortgage as it would be if a receiver is
appointe9.. Is that correct?
l\1:r. Williams: That question is utterly irrelevant to any
issue under the decree of reference. Whether a receiver
should be appointed is not a matter now before Your Honor
and there has been no application made to the Court for the
appointment of a ~eceiver.
Mr. Goode: Counsel for Henry S. Wallerstein says that
the bill of complaint filed in this case by the compage 235 ~ plainant, William R. Gillespie·
Mr. Williams: Of course, it appears on the face
that there is a prayer for relief by receivership, but no application has been made to the Court for the appointment Qf
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a receiver and the issue is not before the Court. It may be
that the necessity will arise later, but certainly not at the
p-resent time.
·i. Mr. Goode :-and sworn to by him contains the following
language in the paragraph praying for relief: "that a receiver of all of the said mortgaged property may be appointed with the usual po,vers of receivers in like cases, etc."
The Commissioner: The Commissioner rules that the question of the advisability of the appointment of a receiver or
the· necessity therefor is not before him, but merely the question of the amotmt and validity of the liens. Therefore, the
question is deemed to be improper.
Mr. Goode: To which counsel for Henry S. Wallerstein
notes an exception on the ground that this evidence 'vill undoubtedly be used as a basis for the appointment of a receiver and the question asked involves one of the ingredients
necessary for the appointmen~ of a receiver.
The Commissioner: The Commissioner further
page 236 ~ rules that the .Prayer for relief contained in the
bill as a whole is not before him, but the specific
question refe1:red to him by the Court is the amount and validity of the liens involved in the litigation. My jurisdiction, I conceive, is confined to that one point.
· ·~Mr. Goode: Counsel for Henry S. Wallerstein states this
line· of examination is abandoned under protest and, instead
of filling up the record 'vith questions and objections, just
wishes to say that this witness is called under the rules of
cross examination and 'vithout 'vaiving his exception and his
·right to examine this witness along the line indica ted will
not do so further until a ruling of the Court can be had.
!..

Q. Mr. Gillespie, have you made any effort to collect or
made demand upon 1\rir. Joseph I. Weller or Mr. M;ichael A.
Weller for the payment of the bonds and coupons 'vhich were
turned over to you for the purpose of a suit~
A. As I recall it, yes.
.
Q. Yon made that under the guarantee of Joseph I .Weller
and ·Michael A. Weller to pay the first $51,500.00 of the bonds 1
A. Such a demand has been made, as I recall, and it probably is under that guarantee.
Q. That was made by S. W. Straus & Co.'
page 237 ~ A. I don't recall whether by me or S. W. Straus
& Co. If it was made by me, it was made for S.
W. Straus & Co.
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Q. If it was made by you, it was made by you in your capacity as treasurer of S. W. Straus & Go. 7
A. I don't recall. If you are reading· from a document, I
could recognize the signature.
Q. I happen to be reading from the loan contract which, of
course, would not sho'v that. Have you any recollection of
having made demand?
A. I think such a demand was made. I don't distinctly
recall it, but I think such a demand was made.
Q. You, of course, know of th~ guarantee; that is, the personal guarantee of Joseph I. Weller a.nd Michael A. Weller
to pay the first $51,500.00 of the said bonds?
A. I understood there was such a guarantee, yes.
Q. Now, if I understand your testimony, you cannot recall
whether any demand has been made upon them for that or
not?
A. I think there was, but I cannot recall it personally.
Q. I believe you said if it 'vas, it was made for S. W. Straus
& Co.?
A. Yes.
Q. Can you tell us the result of the demand, if it has been
made~

A. No, I cannot.
Q. Have you any records under your control or
page 238 ~ in your custody which would show that?
A. Our accounting department records would
show whatever happened, but I haven't them here and cannot
make any statement 'vithout them.
By Mr. Williams:
Q. Can you tell whether the Messrs. Weller have paid any
part of the bonds?
A. I cannot tell personally. Our records would show it
if they had.
Q. As far as you ln1ow, there has been no payment by the
W cllers on account of these bonds?
A. To tell you frankly, I don't know 'vhether they have or
not.
Q...A.s far as you know~
1\.. As far as I know, there has not been.
~ir. Williams: Mr. 'Veller when before the Commissioner
was not asked whether he made any payment.
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By Mr. Goode:
Q. Are you acquainted with the interest laws of New York
State?
Air. Williams: The witness is not qualified to speak with
reference to the laws of any State, but only as to questions of
fact.
The Commissioner: Under ·the statutes of Virginia the
Court will take judicial notice of the laws of other States.
page

:.

~39

r

Q. What interest rate is on the face of these
bonds?

Mr. Williams: I think the witness might be excused from
answering a question which is shown on the record.
The Commissioner: The mortgage and the bonds show
that and I think that is in the record.
Mr. Goode: Counsel for Henry S. Wallerstein notes an exception to the Commissioner's ruling on the ground that the
priority of the liens in this case is materially affected if the
.l)onds in this suit are void on account of usury and the knowledge on the part of the holder of these bonds may develop
to be an important factor in determining tllis question and he
therefore asked the preceding question for the purpose of
showing· the lack of bona fides on the part of the holder of
these bonds.
The Commissioner: The Commissioner rules that the holder
of the bonds is chargeable with knowledge of the contents of
the deed of trust under which he holds and of the bonds themselves, both of which instruments sho'v the rate of interest
.which is retained and all of 'vhich has been proven heretofore
in this case.
Mr. Williams: We will admit he had knowledge of everything in it.
~

Q. Is Mr. Harvey F. Hambur in your department?
A. No, he is not.
Q. Is he the gentleman who turned the bonds and coupons
oYer to you?
A. No.
Q·. Was he present when that was done?
A. I don't think so .
.Q. What is the business of S. W. Straus & Co. 7 By that

page 240

!
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question I mean are they private bankers or just a brokerage
house?
~· We are incorporated under the laws of New York as·
investment bankers.
Q. And they are governed by the investment banking law:s
of New York?
A. And under the supervision of the bank examiner of New
·York.
By Mr. Shewmake:
Q. I understand you to say that you have no personal interest in the result of this litigation whatever 7
A. No, I have no personal interest.
Q. You would sustain no loss if the bonds sued on should
never be paidY
A. I personally would not sustain any loss.
Q. And you would profit nothing if this litigation should
be favorable to you?
A. That is true.
page 241 } Q. Do you know whether Straus & Co. have ~issued any collateral trust bonds or notes or other
securities on the security of all or any part of the bonds of
the Stuart Court Realty Corporation 7
A. I am quite sure they have not.
Q. Has any such issue been planned or considered by Straus
& Company?
A. Not to my lo1owledge.
Q. The actual moving party in this litigation then from
the complainant's side is Straus & Co. and not yourself?
A. That is true.
Q. Are you personally acquainted with Mr. WalterS. Klee,
the trustee in this mortgage Y
A. I am.
Q. Is he an officer of Straus & Co.?
A. He is; vice-president.
Q. How long has he occupied that position, just approximately?
A. I would say for ten or eleven years, probably.
Q. Has he any other business or any other office that you
kno'v of except his position with Straus & Co. and the office
he occupies with them Y
A. He has no outside business.
Q. The attention he gives to his duties as trustee under
this mortgage is giyen to it in the office of Straus & Co. Y
A. That is true.

·
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Q. You -are familiar with Mr. Klee 's signature,
page 242 ~ are you not Y
A. Yes, I am.
·

· 1vir.. Shewmake: I wish to introduce in evidence, Mr. Comtwo notices of default signed by Walter S. Klee,
one dated May 4th, 1926, and the other dated October 6th,
1926.
mis~ioner,

Bty ~r.

Williams :

- Q. They are Mr. !{lee's signatures., aren't they!

A. The notice of default dated May 4th, 1926, is Walter S.
·
·

~ee 's signature.

Mr. Williams: Those papers were received'
~Ir. Shewmake: They were delivered to me by the officers
of the Stuart Court Realty Corporation who said they had
received them through the mail.
Mr. vVilliams: We do not object on the statement of Mr.
Shewmake.
. Mr. Shewmake: The two notices were handed to me by
officers o.f the Stuart Court Realty Corporation with the statement that they had been received through the mail. Beyond
that I know nothing.
:
· The Commissioner: The notice of default dated May 4th,
1926, 'vill be filed as Exhibit Gillespie # 1 and the p.otice of
default dated October 6th, 1926, will be filed as Exh!bit Gillespie #2.

}-

By 1\IIr. Shewmake :
Q. The bonds mentioned in these hvo notices
page 243 ~ as maturing on ~larch 3rd, 1926, are the bonds
on which you have brought this suit, are they not?
A. Yes.
Q. Will you• tell the Commissioner 'vhy the proceedings
which have been brought ''rere brought by you rather than
the straight foreclosure of which notice was given on May
«ht
.
A. I think I have given evidence on that. I think in my
evidence further back I stated for obvious business reasons
and explained what the obvious business reasons were.
Mr. Shewmake: It is not the desire of counsel to encumber
the record, but the previous ans,ver of 1\IIr. Gillespie was that
it was brought in his name rather than the name of Straus &
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Co. for the reasons stated, 'vhereas this question is why it
was elected to bring a chancery suit rather than to proceed
to direct foreclosur.e as suggested in the notice of May 4th;
1926.

Q. .Are the reasons for this the same as for that¥
.A. I don't know. I am not a lawyer and therefore cannot
state.
Q. Do you know anything about the original negotiations
leading up to the contract behveen Straus & Co. and the Stuart
Court Realty Corporation 7
.A. Nothing whatever.
Q. You kno'v ·nothing of any representation
page 244 ~ which may or may not have been made to the
Vv eller Construction Go. or any of its officers?
A. No, I know absolutely nothing about that.
DIRECT

EXA~IINATION.

By Mr. Williams :
Q. 1\fr. Gillespie, did S. W. Straus & Co., Inc., acquire the.
entire issue of bonds secured under the trust mortgage from
the Stuart Court Realty Corporation to Walter S. Klee in
the aggregate amount of $450,000.001
A. They did.
Q. Did they sell those bonds to their customers~
A. They did.
Q. Did they sell tl1e entire issue?
A. I am quite positive that they did.
Q. I-Iow long has S. W. Straus & Co. and its immediate
predec.essor been in the investment banking business?
A. You mean in Ne'v York 7
Q. Yes, and in Chicago.
A. Forty odd years; forty-four or forty-five years.
Q. The concern has made a specialty of handling mortgage
loans, has it !lot Y
A. That is true7
Q. It advertises, I believe, that it has never lost a dollar1
A. No investor ever lost a dollar.
Q. That. no investor has ever lost a dollar7
page 245 ~ A. That is true.
Q. As far as you know, is that a fact 7
A. It is, sir.
Q. Having sold these bonds to customers, when they ma
tured and the Stuart Court Realty Corporation failed to mak<!
4
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the deposits for the payment of principal and interest S.
Straus & Co. took them over from their customers~
A. That is correct.
Q. Did they pay them in full, the principal1
A. Yes, the principal in full.
Q. :Having· so acquired the bonds and eoupons, Straus &
Co. have delivered these bonds and coupons to you for the
purpose of instituting a foreclosure 1
A. That is correct.
Q. Do you know whether any effort has been made in the
meantime to secure payment from the Stuart Court Realty
Corporation '1
A. I am quite sure that has been done, although that is
handled through another department.
Q. I think Mr. vVeller testified he had been allowed, on his
earnest request, continuing periods of grace. You did not
personally handle that matter 1
A No.
Q. vVhile the holder of these bonds with full authority to institute these proceedings, as such holder you recognize, as you
have stated, a trust relation or obligation because
page 246 ~ of 'vhich any proceeds received by you would be
paid to S. 'V. Straus ~ Co.?
A. That is con·ect.
Q. That is the whole story, isn't it?
A. Yes.
Q. Counsel upon presenting to the Commissioner and the
Court the necessity of having you present in mantaining their
case alleged that they expected to prove by you that the
.Stuart Court Realty Corporation bad been led into this transa.ction by misrepresentations made to the Stuart Court Realty Corporation or the
eller Construction Co. Is there
any foundation for any such statement 1

,,r

~fr. Goode: Counsel for Henry S. 'Vallerstein objects to
the question in the form asked. Counsel for Henry S. Wallerstein, one of the parties requesting· the presence of Mr. Gillespie here, did not make .any such statement.
The Commissioner: Objection sristained for the reason that
the witness has already stated he knew nothing whatever of
the negotiations leading up to this loan or what representa tiOllS were made.
Mr. Williams: As to the reasons for requesting J\IIr. Gil. lespie 's presence here the record made by the stenographer
will sho,v.

--

-

----·-------
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page 247 }

Q. Have you ever had any personal contact
whatever with 1\ir. !-fichael A. Weller or Mr. Joseph I. \:Veller ?
·
A. I don't recall ever seeing either one of the. gentlemen.
I don't think I would know them if I saw them.

And further this deponent saith not.
Signature waived.
Mr. Goode: Counsel for Heni.·y S. Wallerstein at this time
moves that the bill of cp~plaint filed by William R. Gillespie be dismissed at his co~t and ask that if the Commissioner
should rule that such a motion is beyond his jurisdiction
that this matter be referred to the Court, as the complainant has frankly stated that he has no interest in the subjec_t
matter of this suit, his testimony amounting to a statement
that his name has been used to bring ~pis suit and nothing
more.
·
. J\llr. Shewmake: Counsel forth~ Stuart Court Realty Corporation joins in the motion made by counsel for Henry S.
Wallerstein.
1\:Ir. Williams: Counsel for the complainant thinks it absolutely unnecessa.ry to make answer to the motion as orie certainly beyond the jurisdiction of the Commissioner.
'rhe Commissioner: The motion to dismiss is,
page 248 ~ of course, overruled as being beyond the jurisdiction of the Commissioner. The motion to refer the question at this time to the Court for a ruling is also
overnded. Te Commissioner in making his report to the
Court will, of course, give consideration to the fact of whether
or not the complainant in this case has such interest in the
subject matter of the litigation as would entitled him to maintain the suit.
Mr. Goode: Counsel for Henry S. vVallerstein notes an exception to the ruling of the Commissioner.
· page 249

~

HENRY S. WALLERSTEIN,
a 'vitness introduced in his own behalf, being
first duly sworn, deposes and says as follows:
DIR.ECT EXAMINATION.
By lVIr. Goode :
Q. Mr. Wallerstein, will you state whether or not you own
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any notes which are. secured by a deed of trust on the Stuart
Court apartments property in Richmond¥
A. ·Yes, those notes which you have in your possession.
Mr. Goode: Counsel for HenryS. Wallerstein at this time
offers in ev ldence twelve notes, all dated March 8th, 1924,
in the sum of $2,500.00 each, drawn by the Stuart Court Realty Corporation and payable to bearer on or before ten
years after date at the offices of Pollard & Bagby, Inc., Richmond, Va., 'vith interest at 77o per annum payable semi-annually, each note having the following legend on the reverse
side: ''This note is secured by deed of trust on Stuart Court
apartments, duly recorded. Leon M. Nelson and Robert N.
Pollard, Trustees", the signatures of the truste.es being autographed; with revenue stamps attached and cancelled. We
wish to withdraw these notes, being subject to
page 250 ~ exhibition before the Commissioner or Court upon
call from any party interested.
Q. ~Ir. Wallerstein, I hand you a certified copy of the deed
of trust dated March 8th, 1924, from Stuart Court Realty
Corporation to Leon l\L Nelson and Robert N. Pollard, Trustees. Will you please examine this certified copy and state
if it is the deed of trust securing the payment of the $30,000.00 principal amount of notes ·you have just offered in evidence!
.
A. These are part of the deed of trust of $70,000.00 given
when the lot was purchased from Mr. Gregory of which I
hold twelve notes for $2,500.00 each.

By the Commissioner:
Q. Aggregating $30,000.007
A. Yes. That 'vas for the purchase of the ground which
it recites there; given as a second mortgage.
Q. Do you know whether Mr. Gregory holds all of the balance of those notes
A. I don't think he does. I think he holds $22,500.00 and
I think the Bank of Commerce holds $7,500.00 and I think
·Pollard & Bagby holds $7 ,500.00.
Q. The total issue of notes under the deed of trust was $70,000.00?
A. Yes.
Mr. Williams: I think it should be stated that- there is
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•!ndorsed on each note certain interest payments
and exactly what they are.
~rhe Commissioner: Each of the notes present~d
by- Mr. Wallerstein bears the follo,ving endorsement:
page 251

~

"Interest paid to 8eptember 8th, 1924, $87.50. Interest
paid to lVIarch 8, 1925. $87.50. Interest paid to September
8th, 1925, $87.50. Interest paid to March 8, 1926, $87.50."
By :Nir. Goode:
Q. Mr. Wallerstein, was the interest payment that should
have been made on September 8th, 1926, paid?
·
.A. No, sir.
Q. Was the interest payment that should have bee.n made on
March 8th, 1927, paid ?
A. No, sir. Demand was made and no funds.
Q. So the interest is in default for one year?
A. Thirteen months and three days.
Q. Will you look at the provision contained in this deed of
trust and read the provision concerning the payment of these
notes~

..3.. "In the event that default shall be made in the payment
of any one of the above mentioned notes or the semi-annual
interest thereon, or in any instalment of taxes or levies on
said real estate, or in. any insurance premium on the improvements thereon, when and as the same, or any of them, shall
become due and payable, then the trustees on bepage 252 ~ ing required so to do by any beneficiary hereunder shall sell the property hereby conveyed, aud it
is covenanted and agreed that upon failure of the party of
the first part to pay the said notes, or any of them or any interest instalment thereon, when and as the same shall become
due and payable or to perform any other covenants herein
contained on its part to be performed,'' the bolder of any of
said notes may at his option declare the whole debt due and
payable.''
Q. Do you wish to exercise your option in declaring all of
these notes due and payable?
.A.. Yes.
By the Commissioner:
Q. Up to this time has any de_mand been made upon the
trustees to sell under that provision¥
A. I thi~nk there 'vas a demand made and continual promises
they would send the interest and so ''re l1eld it off.
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By :1\-Ir. Goode:
Q. In your petition filed in these proceedings you state that
you do not ask for any interest whatever on said notes. Is
it your desire to 'vaive any right of interest you have on the
notes~

A. Yes.
page 253 ~

CROSS

EXA~IINATION.

By Mr. Williams:
. Q. Are you willing to return the interest that you have
alrea€ly received~
A. I haven't given that any consideration.
Q. Without giYing it any consideration but speaking im- ·
pulsively, are you willing to offer to retun1 it now~
A. The part I received ol
Q. Yes.
A. Over the 6% ?
Q. You are willing to give up over 6%. Are you willing
to return now and offer to return the interest which you have
already received to the Stuart Court l~ealty Corporation?
A. In my bill there I say I would from the time- that the
last interest was due waive that interest.
Q. I didn't ask you what you state in your bill.
A. No, I wouldn't.
Q. How did you acquire these notes?
A. Well, I acquired them $15,000.00 from Mr. I. Lichtenstein and $15,000.00 from Mr. A. L. Straus in a trade for hvo
pieces of property; I took these as part cash payment.
Q. At the time of this transaction, the organization of the
Stuart Court Realty Corporation and the acquisition of this
land?
. A. No, not at the time. I took it I think in 1925, along
about the 1st of April.
·
page 254 ~ Q. After the Stuart Court Realty Corporation
\Vas organized and after it had issued these bonds
and after these second mortgage notes had been given to Mr.
Lichtenstein and Mr. Straus you took them from the latter
gentlemen1
·
A. Yes, in a trade. That is how I acquired them.

By the Commissioner :
Q. Did you have any interest in the land on which this
building was constructed at the time of construction Y
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A. No, sir; it belonged to Mr. Roger Gregory. I was familiar with the transaction and he told me he had sold it.
By lVIr. Williams :
, Q. vVho handled the transaction through which you acquired these notes ?
.A. Pollard & Btagby.
And further this deponent saith not.
Signature waived.
page 255 *

C. D. HARDENBERGH,
a witness introduced in behalf of Pollard & Bagby,
. Inc., being first duly sworn, deposes and says as follows:
DIRECT EXAMINATION.
By Mr. Goode :
Q. What is your business connection?
A. Secretary and treasurer of Pollard & Bagby, Inc.
Q. Does the corporation of Pollard & Bagby, Inc., hold any
of tlw notes secured by deed of trust on the Stuart Court
apartments?
A. Yes, three notes of $2,500.00.
Q. Principal sum of $7,500.007
A. Yes.

1\{r. Goode: I wish to offer in evidence three notes, each in
the sum of $2,500.00 principal, all dated 1\Iarch 8th, 1924,
draw·n by Stuart Court R.ealty Corporation, payable to bearer
on or before ten years after date at the offices of Pollard &
Bagby, Inc., R-ichmond, Va., bearing interest at the rate of
7% per annum, and on the reverse bearing · the following
legend : ''This note is secured by deed of trust on Stuart
Court apartments, duly recorded. Leon 1\L Nelson and Robert
N. Pollard, Trustees", the signatures of the trustees ~eing
autographed. Each note has a revenue stamp
page 256 ~ affixed and properly cancelled, with interest payments noted similar to those ,.on the notes offered
in evidence by Henry S. Wallerstein.
The Commissioner: The same stipulation is made by counsel with reference to these notes as was made with reference
to the notes produced in evidence by Henry S. Wallerstein,
namely: that they shall be regarded as in evidence, subject
to production at any time before the Commissioner or Court
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at the instance of the Court or Commissioner or any party in
interest.
Q. Do I understand that you 'vish to exercise your option
in declaring these notes all due and payable1
A. I do.
Q. These notes are secured by the same deed of trust as
referred to by l\!Ir. Vlallerstein ~
A. Yes.
Q. Are you also willing to waive. the interest at the rate
of 7%1
A. Well, now, I expect it would be all right to 'vaive that.
I think it would be all right.
Q. Will you state whether you will waive it or not?
A. Yes, we will 'vaive it.
By the Commissioner :
Q. Do you mean you waive all interest or the
page 257 ~ interest in excess of 67o, the leg-al rate~
A. Well, we waive the 7% interest.
Q. Waive all of it?
A. I couldn't tell you about that that is due, but we 'vaive
it up to the time-the interest that is already due for the year
and three months or the eleven months from t}?.e last payment on the back of the notes, that interest is due and un~
paid.
By Mr. Goode:
Q. Without making any statement at this time relative to
the interest that has already been paid, but referring to the
interest that is due or is to become due let me ask you if you
waive that Y
A. Yes.
By the Commissioner:
Q.
you know 'vhether or not any demand has been
tnade by Pollard & Bagby on the trustees to sell Y
A. No, T couldn't tell ~Ton. I have been with Pollard &
Bagby only since October 1st, 1926, and I don't know.
Q. Do you know of any other holders of these notes besides Pollard & Bagby and 1vir. Wallerstein?
A. I do not.
page 258 ~
CROSS EXAl\IIINATION.

no

By :Mr. Williams:
Q. Do you know ho·w Pollard & Bagby acquired title to
these notes!
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A. Our books show they paid cash.
(~. Paid who cash "I
A. I couldn't tell you ; I 'vasn 't there.
Q. Do you know whether the principal of the notes or not1
A. I couldn't say to save my life.
Q. vVhy is it you are induced to give up your 7% ~
A. Sometimes a man is w1lling to give up 7%. I have had
notes I would be willing to give up 15%.
Q. What induced you to give up your interest here?
A. I couldn't answer that question, if Pollard & Bagby
wants to give it up.
Q. You don't know whether they want to give it up¥
A. Yes, I am in position to say they are willing.
Q. They have authorized you to do that 1
A. They have authorized me to act for them.
Q. Did they tell you they were willing to give up the 7%?
A. Yes. I didn't understand his question at first regarding the 7%, whether back interest or what. I told him we
would be 'villing to give up this interest from the time the last
interest was paid on the back of that note.
Q. Arc you also authorized to tender to the Commissioner
or the Court the back interest 'vhich was collected f
A. No, sir, I am not.
page 259 }

And further this deponent saith not.

Signature waived.
The Commissioner: It is perfectly evident from ~fr. Gillespie's testimony here today that he is not a holder for value
of the bonds and coupons which have been proven in this proceeding and therefore that any defense which is available
as against Straus & Co. could be made as against the complainant in this case. The point which gives me trouble and
'vhich I want some authoritv on is whether or not under the
evidence as presented today by 1\iir. Gillespie he has such a
title and ownership in the bonds and coupons as would enable him to bring and maintain a suit in equity of the character which we have here. That is the sole question on that
phase of the matter as I see it.
The further taking of these depositions is adjourned to
April 12th, 1927, at 11 o'clock A. 1\L, at the same place.

,J. R. TUCICER, Commissioner.
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Office of Commr. J. R. Tucker,
Law Building,
Richmond, V a.,
April 12th, 1927.

Met pursuant to adjournment.
Present: Roger Gregory, counsel for sundry parties.
R. T. GR.EGORY,
being first duly sworn, made the following· statement:
I, as attorney for J\1rs. Eveline Gregory, herewith hand to
the Commissioner three notes, each for the sum of $2,500.00,
dated l\Iarch 8, 1924, payable ten years after date, secured
by a second mortgage on the Stuart Court Realty Corporation property. These thre~ notes represent a part of the
issue of $70,000.00 secured by said deed of trust, 'vhich is
the second mortgage on the Stuart Court Realty Corporation property. I also sta.te that these notes represent a part
of the purchase price of said land on 'vhich the building
stands. These notes are endorsed as being secured on the
above-mentioned real estate by Leon J\L Nelson and Robt.
N. Pollard, Trustees, and bear the same endorsement as to
interest payments shown on the other second mortgage notes
heretofore produced in evidence. I now· hand you three .other
notes owned lly Mrs. E. 1\[ l\fagruder, of Charlottesville, Virginia, each for the sum of $2,500.00, payable and
page 261 ~ secured as the notes aforesaid, and bearing the
same endorsements and interest I no'v hand
you one other note for the sum of $2,500.00, o·wned jointly
by Mrs. Evelina Gregory, ~Irs. E. ~f. Magruder and Mr.
Roger Gregory, secured by the aforesaid deed of trust, the
same payments of interest being thereon endorsed and also
endorsed by the same Trustees, all of whic.h notes are secured
by the second mortgage on Stuart Court Realty Corporation
property.
The Commissioner: At the last hearing before the Commissioner it was stipulated by counsel that the notes secured
by the second mortgage mentioned might be presented and
proven before the Commissioner without being filed in evidence, 'vith the understanding and agreement on the part of
the owners that said notes should be produced whenever required by the Commissioner or Court ·or any party in interest.

Stuart Court" Realty Corp., etc. v. W. R. Gillespie.

215

With that understanding I return the notes which you have
just proven.
~fr. Gregory: All right.
page 262 ~ State of 'Tirginia,
City of Richmond, to-'vi t :

I, J. Randolph T-qcker, Commissioner in Chancery for the
Law & Equity Court of the City of Richmond, Virginia, do
hereby certify that the foregoing depositions of Harry F.
Hambur, Michael A. W,eller, 1Villiam R. Gillespie, Irvin G.
Craig, Henry S. Wallerstein, C. D. Hardenbergh and R. T.
Gregory were duly taken and sworn to before me at the times
and place stated in the caption thereto, the signatures of the
witnesses being waived by <?ounsel.
Given under my hand this 29th day of April, 1927.

J. R. TUCI{ER, Commissioner.
})age 263 } Virginia,
In the Law and Equity Court of the City of
Richmond.
Wm. R. Gillespie, Complainant,
v.
Stuart Court Realty Corporation, Defendant.
EXHIBITS R.EFER-RED TO AND FILED WITH
EVIDENCE.
page 264 } Gillespie
vs.
Stuart Court R.ealty Corporation.
Hambur-Exhibit A.
ORIGINAL
FIRST 1\fORTGAGE SERIAL 6%% GOLD BOND OF
STUART COURT REALTY CORPORATION
KNOW ALL 1viEN BY THESE PRESENTS:
That STUART COURT REALTY COR.PORATION, a cor-
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poration organized and existing under the laws of the Common,vealth of ·virginia (hereinafter called the "Company")
acknowledges itself to owe, and for value received promises
to pay to the bearer E,OUR HUNDRED FIFTY TfiOUSAND
DOLLARS ($450,000) as follows:
Six Thousand Five Hundred Dollars $6,500 on J\farch 3,
1926;
Fourteen Thousand Dollars 14,000 on March 3, 1927;
Fifteen Thousand Dollars 15,000 on 1\tiarch 3, 1928;
Sixteen Thousand Dollars 16,000 on ~larch 3, 1929;
Seventeen Thousand Dollars 17,000 on ~larch 3, 1930;
Eighteen Thousand Dollars 18,000 on March 3, 1931;
Nineteen Thousand Dollars 19',000 on ~larch 3, 1932;
Twenty Thousand Dollars 20,000 on 1Iarch 3, 1933;
Twenty-one Thousand Five Hundred Dollars 21,500 on
March 3, 1934;
Twenty-three Thousand Dollars 23,000 on ~larch 3, 1935;
Two Hundred Eighty rrhousand Dollars 280,000 on 1\tla rch
3, ·1936;
.All with interest thereon from ~Iarch 3, 1924, at the rate of
61f2% per annum, payable semi-annually on the third day of
J\farch and September in each year until the principal sum
hereof shall be fully paid, with interest at the rate of 6%%
per annum on all overdue instalments of principal and interest until paid.
Both principal and interest are payable in. the manner more
specifically described in the mortgage or deed of trust hereinafter referred to, in gold coin of the United States of America
of not less than the present standard of weight and fineness
(notwithstanding any la'v which may now or hereafter make
anything else legal tender for the payment of debts) at the
office of S. ,V. Straus & Co., Incorporated in the City of New
York, or at the office of S. \V. Straus & Co. in the City of Chicago, and (insofar as and to the extent only that the Company
may now or hereafter legally so contract) without deduction
· from principal or interest of any lawful taxes, assessments
and other governmental charges (exclusive of inheritance and
succession taxes) which the Company, the Trustee hereinafter mentioned, or said S. W. Straus & Co., Incorporated, may
be required to pay thereon or to deduct or retain therefrom
under or by reason of any present and future law or laws of
the United States of America. In said mortgage or deed of
trust the Company agrees to pay to the Trustee or S. W.
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Straus & Co., Incorporated, a sum equivalent to the amount of
said taxes, assessments and charges so required to be paid
any/or deducted by the Company, the rrrustee, or S. vV. Straus
& Co., Incorporated, upon or from the principal or interest
of this bond and also any such taxes, assessments and charges
which the holder hereof may, at the time of the payment of
said interest be liable to pay directly on account
page 265 ~ of the receipt of income represented by the interest on this bond, but the aggregate liability of the
Company to the holder hereof for United States federal income tax and taxes for any year provided for by this paragraph shall not exceed 4ro of the amount of the said annual
interest or income for such year, which 4% shall be deposited
in advance 'vith said S. vV. Straus & Co., Incorporated, in the
manner more particularly described in said mortgage or deed
of trust.
The Company further agrees in said mortgage or deed of
trust upon written application made as therein provided to reimburse the holder or registered owner hereof if resident in
the Con1mmnvealth of 'Tirginia, taxes on this bond imposed
by the Commonwealth of Virginia or any political subdivisions thereof at a rate not to exceed in the aggregate five auu
011e-half mills per annum on each dollar hereof; and further
agrees 1:o reimbnrF~e the holder or registered o'vner hereof if
resident in the Commonwealth of Pennsylvania taxes on this
bond imposed by the Commonwealth of Pennsylvania or any
political subdivision thereof, at a rate not to exceed in the aggregate four mills per annum on each dollar hereof; and also
agrees to reimburse the holder or registered owner hereof
if resident in the Di~trict of Columbia taxes on this bond im,
posed by the District of Columbia or any political subdivision
thereof at a rate not to exceed in the agg1;cgate five mills per
annum on each dollar hereof; all in the manner more particularly described in said mortg-age or deed of trust.
Pavment of this bond and interest thereon is secured b:y a
mortp;age or deed of trust to "'\Valter S. l(lee as Trustee, bearing- evCii date herewith duly authorized, executed and acknowledged and delivered and recorded at the clerk's office of the
Chancery Court of the City of R.iclrmond, Commonwealth of
Virginia, to which mortgage or deed of trust reference is
hereby made for a description of the property mortgaged, the
nature and extent of the security, the rights of the holders
hereof and of the bonds to be secured by said mortgage or
deed of trust, the provisions for the redemption thereof, and
the terms and conditions covering the issuance and security
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hereof, with the same effect as if all the provisions of said·
mortgage or deed of trust were herein fully set forth.
This bond shall not be valid unless it is authenticated by the
sig1laturc of said rrtustee to the certificate endorsed hereon.
This temporary bond has been executed and shall be dealt
with as provided by Section 3 of Article I of the mortgage
or deed of trust hereinbefore referred to, and the holder hereof hy accepting the ~arne shall be deemed to have assented
to and become bound by all the terms and provisions of said
mortgage or deed of trust as effectually as if said terms and
provisions ·whether hereinbefore referred to or not 'vere fully
·
set forth herein.
In ease of rl8fault in the payment of interest upon or of any
instalment of the principal of this bond, or in case of default
in the performance of any of the covenants, and conditions of
~nicl mortgage or deed of trust, or if the Company upon surrender and cancellation of this bond shall for any reason fail
or refuse to execute and deliver the definitive bonds and conpouR described in said mortgage or deed of trust when the
same are lithographed and ready for execution, and said default shaH continue for thirty days, then the entire principal
Rnm of this bond with all interest accrued thereon shall at the
election of the legal holder hereof, be payable at once.
This bond is issued, delivered and intended to circulate as
n negotiable instrument. Each successive holder or owner
hereof by accepting the same shall he deemed to
page 266 ~ have agreed that this bond shall be construed as
such; that every holder's or owner's rights, risks
and remedies in resDee.t ihc~reto slwll he those of holders or
owners of negotiable inslrnments; that the Company and the
'rrustee may deem and trt?at the bearer hereof unless regis·
tered as the ahsolnte owner hereof for all purposes and no innocent purchaser before maturity shall as to the lien which
said mortgnge or deed of trnst purports to effect, nor as to the
obligation hereof be affected by any equities between the Company a.nd tlJe Trustee or between the Company or the Trustee or any nl'evions bolder or O\Vner hereof.
IN vVITNESS \VHEREOF, the Company has caused this
temporary bond to be executed in its corporate name by its
President, its corporate seal to be hereunto affixed and attested by its Secretary, all in the City, County and State of
New York, this 3rd day of March, 1924.
STUAR.T COURT REALTY CORPORATION.
Attest:

.I
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TRUSTEE'S CERTIFICATE.

This is to certify that this is the temporary bond authorized to be executed by Section 3 of Article 1 of the mortgage
or deed of trust within referred to.
Trustee.
State of New York,
County of New York, ss:

I, ~fary T. l{aminski, a Notary Public of the State of New
York, in and for the City of N e'\v York aforesaid, do certify
that 1\:fichael A. \V eller and Harry R. Loveless ~hose names
appear respectively as President and Secretary of Stuart
Court Realty Corporation are signed to the writing above,
bearing dilie as of the 3rd day of March, 1924, personally appeared before me this day in my said City and in the name
and on behalf of the said Stuart Court Realty Corporation,
acknowledged the said writing as the act and deed of the. said
Company, and the said Michael A. Weller made oath that he
is President and the said Harry R. Loveless made oath that
Jw is Secretary of the said Company and that the seal affixed
to said writing is the corporate seal of said Company and
tl1at it has been affixed thereto by due authority.
~iy

commission expires

~farch

30, 1925.

Given under my hand and official seal this 8th day of March,
1924.
(Signed) MARY ·T. 1\:A:NIINSKI, (Seal)
Notary Public Queens County, N. Y.
Queens County Regis'try 3865.
Xew York County Clerks 509, R.egisters 5374.
l{ings County Clerks 57 R. egisters 5200.
Bronx County Clerks 39 Registers 266.
Commission expires 1\farch 30, 1925.
State of New York,
County of New York, ss:
I, 1\fary T. Kaminski, a Notary Public for the county aforeRnid, in the State of New York, do certify that Walter S.
IGee, whose name is signed to the writing above, bearing date
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on the
day of March, 1924, has acknowledged the same
before me, in my county aforesaid.
Given under my hand this 8th day of Marc.h, 1924. ·
(Signed) ~I.A.RY T. ICA.MINSIG, (Seal)
Notary Public Queens County, .N. Y.
Queens County Registry 3865.
New York County Clerks 509, Registers 5374.
Kings County Clerks 5'7 Registers 5200.
Bronx County Clerks 39 Registers 266.
Commission expires 1\'Iarch 30, 1925.
page 268 ~
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Gillespie
vs.
Stuart Court Realty Corp.
HA~IBUR

EXHIBIIT B.

STUART COURT.
Statement of arrears of principal, interest, income tax as
at February 28, 1927, together with interest on arrears to that
date.
Principal
Bonds due 3/3/26...............................
Installments against Bonds due 3/3/27
March 3, 1926.....................
April 3, 1926 ................... ~...
May 3, 1926................... ... . .
June 3, 1926.......................
July 3, 1926.......................
Aug. 3, 1926.......................
Sept. 3, 1926.......................
Oct. 3, 1926.......................
Nov. 3, 1926.. .... .. .. .. . . . . . . .. . . .
Dec. 3, 1926.......................
Jan. 3, 1927. . . . . . . . . . . . . . . . . . . . . .
Feb. 3, 1927................... . .

1, 166.67
1, 166.67
1,166.67
1, 166.67
1,166.67
1, 166.67
1,166. 67
1,166. 67
1,166.67
1,166. 67
1,166. 67
1,166. 63

6,500.00

14,000.00

Total Principal in Arrears.......................................

20,500.00

Stuart Court Realty Corp., etc. v. W.' R. Gillespie.
Interest
Interest due 9/3/26 ................... 14,413.75
Less: Amount paid thereon............ 4,580.69
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9,833.06

In~laUments

due against Interest due 8/.''1/27
Sept. 3, 1926...................... 2,402.29
Oct. 3, 1926............... . . . . 2,402.29
Nov. 3, 1926....................... 2,402.29
Dec. 3, Hl26....................... 2,402.29
Jan. 3, 1927....................... 2,402.29
Feb. 3, 1927....................... 2,402.30

14,413.75

Total Interest in Arrears .......... , .................... .

Income Tax
Income Tax. due 8/3{26 ........ .
tt
H
H
2/3/27, , , . , , . , . • , • • • •

24,246.8.1,

288.28
288.28

576.56

Interest on Arrears
Int.erest on present arrears to 2/28/27 per schedule ............. .
Interest on arrears previously paid up per schcduie ............ .

842.20
986.98
47,152.55
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STUART COURT

SCHEDULE OF INTEREST ON CURRENT ARREARS TO
2/28/27
Bonds due 3/3/26.. .. .. . . . . . . . .. . . .. . . . .. . 6, 500. 00
Interest on $6,500.00 to 2/28/27@ 6}-2% ..................... .

416.63

Intct·est due 9/3/26 ....................... 14,413.75
Intereston$14,413.75 to2/28/27@ 6}-2% ..................... .

455.41

I.css: Payments made against Interest due 9/3/26
$1,533.56 paid 12/1/26
Interest on $1,533.56 12/1/26 to 2/18/27@ 6}-2%.

24.08

$3,047.13 paid 2/1/27
Interest on $3,047.13 2/1/27 to 2/28/27 @ 6}-2%..

14.86

Income tax due 8/3/26....................
288.28
Interest on ~288.28 9/3/26 to 2/28/27@ 6Y2% .....

9.10
38.94

881.14
38.94
842.20
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STUART COURT

SCHEDULE OF INTEREST ON ARREARS·P.~:\ID UP PRIOR TO 2/28/27
Int. Allowed Int. Charged
Interest due 9/3/25 ....................... 14,625.00
Int. 9/3/25 to 6/7/26@ 6~%..........

723.55

Payments Made Thereon

On hand 9/3/25. .. .. .. .. .. .. . .. . .. . . .
Int. 9/3/25 to 6/7/26 ............... .
Nov. 13, 1925........................
Int. 11/13/25 to 6/7/26 ............. .
Dec. 16, 1925........................
Int. 12/16/25 to 6/7/26 ............. .
Jan. 30, 1926........................
Int. 1/30/26 to 6/7/26 .............. .
Mar. 1, 1926.........................
Int. 3/1/26 to 6/7/26 ............... .
May 4, 1926..... . . . .. .. .. . . .. . . . . .. .
Int. 5/4/26 to 6/7/26 ............... .
June 2, 1926.........................
Int. 6/2/26 to 6/7/26 ............... .
June 7, 1926.........................

2, 437. 50
120.75
1,083.33
39.90
1,366.67
42.22
1,44:1.17
33.04
3,082.46
49.31
752.38
4.49
2,915.84
2.63
1,545.65
14,625.00

Interest due 3/3/26 ....................... 14,625.00
Int. 3/3/26 to 12/1/26 @ 6M% ................•..............
Payments Made Thereon

June 7, 1926......................... 1,454.35
· Int. 6/7/26 to 12/1/26....... .. . .. ..
Aug. 2, 1926......................... 1,258.17
Int. 8/2/26 to 12/1/26...............
Aug. 3, 1926......................... 1,000.00
Int. 8/3/26 to 12/1/26...............
Sept. 1, 1926........................ 3,059.91
Int. 9/1/26 to 12/1/26...............
Sept. 4, 1926. . . . .. . . . . . .. .. . . .. . . .. . 1, 000. 00
Int. 9/4/26 to 12/1/26...............
Oct. 1, 1926......................... 2,305. 70
Int. 10/1/26 to 12/1/26 ........ , . . . . .
Oct. 5, 1926 ............... ~......... 1,500.00
Int. 10/5/26 to 12/1/26............ .
Nov. 3, 1926......................... 2,130.25
Int. 11/3/26 to 12/1/26..............
Dec. 1, 1926 ..·. . . . . . . . . . . . . . . . . . . . . . .
916.62
14,625.00

45.76
27.03
21.31
49.73
15.71
24.98
15.17
10.78

707.69
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Income Tax due 9/3/25-585.00 Paid 11/3/26..........
"
" " 3/3/26-292.50 " 12/1/26. . . . . . . . . .

44.37
14.18
502.81

1,489.79

Net Interest due on Prior Arrears................
page 271

~

986.98

STUART COURT APARTMENTS

STATEMENT OF AMOUNTS DUE AND APPLICATION OF
PAYMENTS MADE.
REDEMPTION DUE
. Coupon 11?1 Due 9/ 3/24 ..•......... 14,625.00
Paid 9/ 2/24 .......... ..
Coupon

14,625.00

2 Due 3/ 3/25. . . . . . . . . . . . 14,625.00
Paid 2/21/25 .......... ..

14,625.00

Coupon #3 Due 9/ 3/25 ............ 14,625.00
Paid 8/25/25 ........... .
11/13/25 ........... .
12/16/25 ........... .
1/30/25 ........... .
3/ 1/26 Pollard & Bagby ..... .
5/ 4/26
ll
ll
"
6/ 2/26
ll
ll
ll
6/ 7/26 Stuart Crt. Realty Corp.

2,437.50
1,083.33
1,366.67
1,441.17
3,082.46
752.38
2,915.84
1,545.65

11?

14,625.00
Coupon #4 Due 3/ 3/26 ............ 14,625.00
Paid 6/ 7/26 Stuart Crt. Realty Corp.
8/ 2/26 ..................... .
8/ 3/26 Weller Constr. Co .... .
9/ 1/26 Pollard & Bagby ..... .
9/ 4/26 Weller Constr. Co .... .
10/ 1/26 Pollard and Bagby.... .
10/ 5/26 Weller Collfltr. Co .... .
11/ 3/26 Pollard & Bagby ..... .
12/ 1/26
"
"
ll

1,454.35
1,258.17
1,000.00
3,059.91
1,000.00
2,305.70
1,500.00
2,130.25
916.62
14,625.00

Coupon g5 Due 9/ 3/26 ............ 14,413.75
Paid 12/1/26 Pollard & Bagby......
2/ 1/27
ll
"
"

1,533.56
3,047.13
4,580.69

TOTAL INTEREST PAYMENT.... . . .

63,100.69
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INCOME TAX
Due 9/ 3/24. . . . . . . . .. . .
Paid 9/ 2/24. . . . .. . . .. ..

585.00

Due 31 3/25..... .. . . ...
Paid 2/21/25............

585.00

585. CO
585.00

Due 9/ 3f25............
585.00
Paid llf 3/26 Pollard & Bagby......

585.00

Due 3f 3!26............
292.50
Paid 12/ 1/26 Pollard & Bagby. . . . . .

292.50

TOTAL TAX PAYMENT.............

2,047.50

TOTAL PAYMENT..............

65,148.19

page 272 ~ Gillespie
vs.
Stuart Court Realty Corp.
HAMBUR EXHIBIT C.
NOTICE OF DEFAULT.
SIRS:
NOTICE IS HEREBY GIVEN YOU by the undersigned,
William R. Gillespie, as the holder of all the principal of
those certain bonds which became due and payable March 3,
1926, and as the holder of a majority in amount of those certain interest coupons which became due and payable September 3, 1926, under and pursuant to the provisions of a certain mortgage or deed of trust dated ~!arch 3, 1924, securing
an issue of $450,000 First ~Iortgage .Serial61h% Coupon Gold
Bonds covering certain property situated in the City of Rich- mand in the Commonwealth of Vir6rinia, more particularly
descrihecl in said mortgage, which was recorded on the 11th
day of March, 1924, in the office of the Clerk of the Chancery
Court, City of Richmond, Commonwealth of Virginia, in Deed
Book 301-C at page 73 thereof, that you are in default under
said mortgage or deed of trust in that said bonds and interest
coupons have remained unpaid for a period of more than
thirty days after the due date thereof.
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This notice is given you pursuant to Section 7A of Articl.e ·
IX of the aforesaid mortgage or deed of trust and you are
hereby further notified that if the above defaults shall continue for a period of ten days after the giving of this notice,
the undersigned, without further notice, will institute such
action at law or proceeding in equity for foreclosure, or otherwise, as to him shall seem fit and proper to enforce the payment of said bonds and interest coupons and of any and/or
all other interest coupons of said bond issue which ·oecame
due September 3, 1926, as well as all other proper claims and
charges relating thereto.
Dated, November 30, 1926.
"\VILLIA~f R. GILLESPIE.
WILLIAJ\!I R. GILLESPIE. '

To:
Stuart Court Realty Corporation,
Stuart Court .Apartment Building,
Richmond, V a.
Mr. Michael A. Weller,
% Weller ConHtruction Company,
1010 Vermont Avenue, N. W.
"\Vashington, D. C.
~£r.

Joseph I. vVeller,

o/o Weller Construction Company,
1010 Vermont Avenue, N. W.

Washington, D. C.

·

page 273 ~ Gillespie
vs.
Stuart Court Realty Corp.
I-IAMB!UR. EXHIBIT D.
I, WALTER S. KLEE, as Trustee under and pursuant to
the provisions of a certain mortgage or deed of trust from
Rtuart Court R-ealty Corporation to me as Trustee dated
1v[arch 3, 1924, recorded ~ia rch 11, 1924, in the office of the
Clerk of the Chancery Court, City of Richmond, Commonwealth of Virginia, securing an issue of $450,000 First Mortgage Serial 6¥i% Coupon Gold Bonds and covering certain
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property situated in said City of Richmond, do hereby consent that William R. Gillespie of Bronxville, New York, as the
bolder of all of the principal of those of said bonds which
necame due l\iarch 3, 1926, and still remain unpaid, and as
the holder of a majority in amount of the interest coupons
which became due on said bond issue on September 3, 1926,
and still remain unpaid, may institute such action at law or
proceeding in equity for foreclosure or otherwise as to said
William R. Gillespie may seem fit and proper to enforce the
payment of said bonds and of said interest coupons and of
any and/or all other interest coupons of said bond issue
which became due September 3, 1926.
Dated, Ne\v York, N.Y., December 2, 1926.
WALTER S. J{LEE,
as Trustee.
State of New York,
· Cou.nty of New York, ss:
I~ Anne G. Swindell, a Notary Public in and for the City of
Ne\V York, do hereby certify that WalterS. Klee, whose name
is signed to the \Vriting above, bearing date as of the 2nd day
of December, 1926, has acknowledged the same before me in
my county aforesaid.

Given under my hand this 2nd day of December, 1926.
page 274 ~

ANNE G. SWINDELL, (Seal)
Nota.ry Public.
·

Anne G. Swindell
Notary Public, New York County, N. Y.
Ne'v York County Clerk's No. 784.
New York Register's No. 8832.
My commisgion expires March 30, 1928.
page 275 ~

· EXHIBIT W. A. W. #1.

APPLICATION AND AGREEl\iENT FOR BOND ISSUE.
AGREEMENT made this 5th day of February, 1924, between Weller Construction Co., Inc., (hereinafter referred to
as "Seller"), and S. "\V. STRAUS ~ CO., Incorporated., of
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New York City, (hereinafter referred to as "Purchaser"),
WITNESSETH:
The Purchaser has agreed to purchase and Seller has
agreed to sell an issue of bonds, upon the following mutual
terms and conditions:
1. The amount of the bond issue shall be Four Hundred
and },ifty 'l,housand Dollars. ($450,000) to be evidenced by
·coupon bonds to be executed, issued, and delivered by the
Seller to the Purchaser and to be secured by a mortgage or
deed of trust as hereinafter provided. Pending the preparation of the definitive bonds, the Seller shall execute and leliver to the Purchaser a temporary bond for the amount of
said bond issue in the form customarily used by the Purchaser. Said mortgage or deed of trust and bonds shall be
dated Fe,brua.ry 16, 1924, and shall be in such ·denominations
and form and shall contain such terms, provisions and covenants not inconsistent with the terms hereof as the Purchaser
or its counsel may determine. The Seller covenants and
agrees with the Purchaser_to sign, execute and deliver to the
Purchaser said temporary bond and said definitive bonds and
said mortgage or deed of trust as soon as the same shall respectively have been prepared, and notice thereof has been·
. given to the Seller by the Purchaser.
The Purchaser is hereby expressly authorized to sell said
temporary bond and all or any of said definitive bonds at
any time hereafter whether prior or subsequent to the preparation and execution of the definitive bonds. Sales made prior
to the preparation and execution of said definitive bonds may
be made by the issuance of interim receipts o.r any other conv-enient method and said bonds mav be offered on a when as
and if basis at any time after execution of this instrument
by the Seller.
2. Said bonds shall be payable as follows:

$ 6,500.
14,000.
15,000.

16,000.
17,000.
18,000.
19,000.
20,000.
21,500.

February
February
February
February
February
February
February
February
February

16,
16,
16,
16,
16,

16,
16,

16,
16,

1926
1927
1928
1929
1930
1931
1932
1933
1934
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23,000.
24,500.)
2ov,50U.J

February 16, 1935
February 16, 1936

3. Said bonds shall bear interest at the rate of six and onehalf per cent per annum from February 16, 1924, payable
semi-'annually until the principal is fully paid; principal and
inte·rest to be payable at the office of 8. W. ~trans & Co.,
lncor.porated, .New ~ork, or S. "'N. Straus & Co., a corporation, Uhicago, lllinois, in United States gold coin of not less
than the present standard of weight and fineness. Payments
shall be made by the Purchaser as follo,vs: The interest due.
August 16, 1924, and E,ebruary 16, 1925, shall be deposited
with the Purchaser on or before said dates.
Identified Page 1.
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Thereafter beginning February 16, 1925, and
on the sixteenth day of every month thereafter
the Seller shall deposit with the Purchaser in equal monthly·
installments one-t,velfth of the interest accruing during each
ensuing mortgage year~ and beginning August 16, 1925, and on .
the sixteenth day of every month thereafter shall deposit
in equal monthly installments one-hvelfth of the principal falling due on each ensuing principal maturity date in
article 2 hereinbefore set forth, the intent being that thirty
days prior to the dates on which the respective payments of
interest and except first payment of $6,500 due February 16,
1926, .on whieh monthly payments shall be one-sixth of the
said $6,500, or $1,083.33 monthly, principal are due to the
bondholders said monthly deposits will be sufficient to meet
said payments. Provided, ho,vever, that $24,500 of the final
.principal payment shall be deposited, beginning one year before the final maturity, in twelve equal monthly payments of
$2,041.66 each, and the remainder of said final principal payment Rhall be deposited with the Purchaser on or before the
date when dne
the bondholders.

to

4. The payment of principal and interest of said temporary and of said definitiYe bonds shall be unconditionally guar-
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anteed by Joseph I. vVeller and 1\Hchael A. vVeller, until $51,500 of said bonds shall have been paid.

5. Said bonds and mortgage or deed of trust shall contain
a provision allowing redemption of any or all of the bonds
in the manner more particularly described in said bonds an<.l
mortgage or deed of trust, in inverse numerical order, on any
interest-payment date, on payment of interest to date of redemption, a proportionate amount of taxes if any due to the
bondholders and a premium on the bonds so to be redeemed
of 102 l/2.
/

6. Said bonds and mortg·age or deed of trust shall contain
provisions requiring the Seller to pay the federal income tax
upon the income represented by the interest on said bonds
or to reimburse the holders thereof for the payment of said
tax to the extent of 4% and the tax refunds of the State of
Virginia of 5 1/2 ~iills, of the State of Pennsylvania of 4
]\fills, and the District of Columbia of 5 Mills.
7. The Seller agrees to keep ail improvements upon the
said premises, whether partially or wholly constructed, and
the fixtures therein contained, continuously insured against
loss or damage by fire, as well as lightning, and for not less
than 80% of the full insurable value thereof, and also upon
completion of the building for not less than the sum of Four
IIundred and Fifty Thousand Dollars, and to provide policies
in reasonable amounts for the insurance of said premises and
property against loss or damag·e to persons or property by
explosion of any steam boiler, bombs, or fly 'vheel on said
premises, and likewise to carry plate glass, workmen's compensation, public liability and elevator insurance ''rith reasonable limits and in reasonable amounts and to maintain
all of said insurance until the entire indebtedness hereby secured· shall be paid. All of said insurance shall be in companics satisfactory to the Trustee. All insurance policies
may, from time to time, a.t the option of the Trustee, be procured and renewed by Harvey Brokerage Co., Incorporated,
as the agent of the Seller in companies mutually satisfactory
to the Seller and the Trustee, hut neither the Trustee nor said
Harvey Bro1wrag-e Co., Incorporated, shall be liable for failurP. to procure or rene"r any insurance. All fire insurance
and propert:r damage policies shall be made payable to the
Trustee -as his interest may appear and all policies shall he
delivered to the Trustee. No other insurance shall be placed
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on said premises without the consent of the Purchaser or
Trustee.
8. In consideration of the Purchaser's acceptance hereof,
the Seller hereby sells, assigns, transfers and sets over to
the Purchaser the entire issue of bonds aforesaid and agTees
to allow the Purchaser a discount or commission equal to
9% of the par value of said bond issue; it being the intent
of the Purchaser hereby to buy and of the Seller hereby to
sell said bond issue at a price equal to 91% of the par value
of said bond issue, payable by the making of advances from
time to time by the Purchaser to the Seller in the manner
and upon the conditions specified herein and in Schedule B_
hereto annexed and made a part hereof. The advances to
be made by the Purchaser shall amount in the aggregate to the
par value of said lJond issue. Out of the first of said advances, the Seller shall remit to the Purchaser its discount or
commission aforesaid, and in consideration of the Purchaser's assuming the expenses more particularly hereinafter
enumerated, s}lall also pay the Purchaser a further sum equal
to 1% of the par value of said bond issue. The remainder
of said advances shall be made, applied, and disposed of in
the manner and under the conditions herein and in said Schedule B provided for.
Identified Page 2.
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9. The expenses to be paid by the Purchaser
and referred to in the foregoing paragraph shall
comprise all attorneys' fees incurred by the Purchaser for
legal services in examining and passing on the merchantableness of said t-itle and in preparing said bonds ancT mortgage
or deed or trust, and for all other necessary or proper legal
services connected with the making of said bond issue; said
expenses shall also comprise the cost of preparing, engraving
and lithographing said bonds and of preparing and printing
said mortgage or deed of trust, the cost of revenue stamps,
of mortgage title guaranty policy or abstract of title, and of
guaranty survey of the premises in question and the charges
for certification of said bonds by the Trustee.
Said expenses do not include fees for legal services per-

-I
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~ormed or to be performed on behalf of the Seller nor the
necessary fees or taxes required to be paid in connection with
the execution, registration or recording· of any papers required to be executed by the Seller at or prior to the closing
and consummation of this contract. In the. event that any
title company should decline to insure the title except upon
payment of a special or unusual fee therefor, the excess fee.
shall be borne by the Seller or the Purchaser may_ reject this·
application and agreement if its counsel should consider the
title. unmerchantable notwithstanding said offer of a 'special
guarantee or insurance.
10. Said mortgage or deed of trust shall convey to some officer of the Purchaser, as Trustee, the real estate owned by
the Seller described in Schedule A annexed hereto and made
a part hereof, "rith all buildings, improvements, furniture, ·
. -furnishings, equipment, machinery, apparatus and appurtenances now or hereafter situa.ted or plitced thereon, or ap.;.
pertaining thereto, and the Seller agrees to furnish the Purchaser with a mortgage title guaranty policy, of a company
satisfactory to the Purchaser, _or, at the Purchaser's option,
a merchantable abstract of title brought down to date of closing; with opinion of counsel satisfactory to the Purchaser
based thereon showing in the Seller a good and merchantable title to said real estate free from all encumbrances of
every kind, except said mortgage or deed of trust herein provided for a.nd taxes not yet due. The Seller fu~:ther represents that there is no person in possession of any part of said
premises claiming adversely.
The Seller w·ill further submit reasonable proof of ownership of all personal property and whenever deemed necessary
by the Purchaser 'vill execute supplementary chattel mortgag·es covering such personal property.
The Seller agrees to install and maintain books of account
in accordance with standard accounting practice, which books
shall always be open for inspetcion by the Trust-ee or his representative.

11. The Seller agrees that it will completely erect on the
premis·es described in Schedule A the building described in
Schedule C,. wl1ich is also hereto annexed and made a pa.rt
hereof, in accordance "~th the standard specification requirements of the Purchaser which are hereby incorporated herein
and made a part hereof and which will be annexed hereto on
the date of closing as Schedule D, and in accordance with the
preliminary plans and specifications prepared by William
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Lawrence B'ottomley, architects, copies of which have been
or within thirty days from the date hereof will be identified
and deposited with the Purchaser, and in accordance w'ith
such further plans, details and specifications as the· Purchaser or Trustee ma.y from time to time approve. Said building for labor and material incorporated, shall cost not less
than $400,000 and in event that the cost shall be less, the Seller
agrees to redeem bonds to the extent of such difference in the
manner provided in said mortgage or deed of trust for redemption of bonds. A general description of the building to
be constructed, together '\'ith details of estimated expenses
o-f operation, annual net income, valuations, etc., is set forth
in said Schedule C.
] 2. The making of any advances or any part of an advance shall not be de~med an approval or acceptance by the·
Purchaser or the Trustee of the work theretofore done, and
shall not be construed as a waiver of the rights of the Purchaser to refuse to make any further advances or of any of
the rights and remedies reserved to the Purchaser or Trustee
and any and all advances to any assignee or assignees of the
Seller pursuant to any assignment made with the consent
of the Purc.haser shall constitute an advance of principal and
shall be evidenced by said bonds and secured by said mortgage or deed of trust to the same extent as if made to the
Seller.
13. In the event that the Seller, for any reason 'vhatsoever,
shall refuse or fail to complete or unreasonably delay the
construction of said building, or should fail promptly to pay in
cash any bills for labor, material or other proper expenses
incurred in connection with such construction, the Purchaser
is hereby authorized, at its option, to complete said building
free of liens or to pay any or all of such bills. And said
Purchaser shall have the right to use and apply for such purposes all or any part of the said purchase price then available, and in the event that such amount so available shall not
be sufficient then and in such event said Seller shall forthwith
(and from time to time as occasion arises) deposit with Purchaser the amount of such deficit, and any other deficit arising
under the terms of this agreement and if the Seller should on
demand fail to deposit such deficit tl1e Purchaser or the Trustee, but without any obligation so to do, may advance the
same to or on behalf of the Seller. If the building be abandoned or untenanted, the Purchaser or Trustee may take pos-
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session thereof, employ watchmen to protect the building from
depredation or injury, and may preserve and protect the fixhnes and property therein; any sums paid or expended in
accordance with any of the foregoing provisions of this article shall be deemed to be advanced to the Seller and shall
be secured by said mortgage or deed of trust in addition and
prior to the· bonds and other indebtedness secured by said
mortgage or deed of trust. At the option of the Purchaser
any such sums may be deducted from any advance thereafter
becoming due.
14. During the construction of the building the Purchaser
and its architects, inspectors and engineers may from time to
time inspect the building, and· shall be furnished, if required
by them; with copies of all plans, detailed plans, shop drawings and specifiea tions relating to the construction of the
building, and they may examine all plans, detailed plans, shop
dra,vings and specifications ·which are kept at 'vork.
Identified Page 3.
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The following provisions shall be observed in
and about the construction of the building:

(a) Should the plans or any modification thereof not be in
the .hand~ of the Purchaser a.t the time of the execution of
this agTeement, they shall be suhmitted to the Purchaser before they are approved by the Superintendent of Buildings.
(b) Purchaser at all times during the construction of the
building shall have the right to object to any material or
workn1anship that is not satisfactory to the Purchaser. The
material and workmanship objected to by the Purchaser shall
be replaced by the Seller.

15. The Seller expressly covenants as follows:
(a) The ~aid plans l1ave been approved or will be approved
as soon as possible by the proper building departments.
(b) Copies of the plans and specifications of the building or
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buildings and of any modifications thereof will be furnished
to the Purchaser whenever the Purchaser shall require the
same.
(c) The building or buildings 'viii be erected in substantial
accordance with the plans and specifications approved and
identified or to be approved .and identified by the Purchaser.
(d) The Seller ,yill not purchase, or permit to be purchased~ any materials, fixtures or articles used, or to be. used,
in the ~onstrnction of said building·, or appurtenances therP-to,

so that the absolute ownership thereof 'villnot vest immediately in the Seller on delivery to the building. The Seller
will exhibit to the Purchaser OJ.l demand, and if requested will
furnish copies of all bills of sale, agreements and contracts
in connection with the construction of the building or buildings and the furnishing of labo~· and materials therefor.
(e) The building shall be constructed so that it will not encroach to a materi-al degree upon premises other than those
described herein, and the building or buildings shall be conRtructed so as to conform to any -valid building line, building restriction and zoning restriction and regulation of any
nature. Surveys of a licensed surveyor satisfactory to PurchaRer must be furnished from time to time 'vhen required
by Purchaser.
·
(f) Said 11uilding or buildings shall be construct-ed in a
illanner Ro that there will be no- violation of any la'v or any
rule, regulation or ordinance of any municipality, public department or governmental authority.
(g) The Seller will at any time hereafter, on demand of the
Purchaser, mal{e such payments so that the amount remaining in the hands of the Purchaser will be sufficient to complete the building or buildings.
(h) The Purcl1aser may retain five per cent of the bond issue until final building certificates are produced from the
building department exercising juris~iction, if any there be.
(i) If the building is damaged or destroyed by fire or other
cause the Seller 'viii rebuild and restore the same and will
pay the cost thereof, not covered by insurance payable to the
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Trustee, before any further sum shall be payable or advanced
hereunder.
(j) The Seller will not file a petition in bankruptcy and
will cause any petition or proceedings in bankruptcy brought
against it to be dismissed forthwith.
16. In the event of any material default or failure on the
part of the Seller to comply with any of the foregoing covenants or any other material covenant on its part to be performed, the Purchaser may at any tinie or times ref-qse to
make any further advance or advances. until such default or
violation is remedied. If such default or violation shall continue and not be so remedied within thirty days after notice
to the Seller of the default claimed, at the end of said thirty
days the said bonds may be immediately declared due. by the
Purchaser or the Trustee under the said mortgage or deed of
trust anything herein or in said bonds or in said mortgage
or deed of trust to the contrary nohvithstanding. The Purchaser, however, may make further advances from time to
time without becoming liable to make additional advances and
without waiving the right to declare said bonds due. Or the
Purchaser may remedy any such default and replace any defective work or materials and the amount sp paid therefor
shaH be considered as an advance hereunder.
If the mortgaged premises should be transferred with the
consent of the Purchaser, in the event of any breach of this
contract thereafter on the part of the Seller, or its Assignee,
the interest of the Seller in this agreement may be terminated
forthwith, at the option of the Purchaser.
17. If any mechanics' liens should be filed against said,
premises, the Purchaser may withhold such sums as in its
absolute discretion may be sufficient to cover the amount
claimed by the lienors. If it should appear at any time prior·
to the payment of all of the purchas,e price of said bonds
that any judgment has been rendered in any court of record
against the Seller subsequent to the date of this agreement
the Purchaser mav withhold suel1 sum as in its a.bsolute. discretion may be stifficient to cover the amount of said judgment, or may require the said judgment to be satisfied of
record before proceeding to pay out any further moneys under this agreement.
18. The Purchaser may at any time, at its option, pay
any or all encumbrances on said property which are or may
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be prior to the lien of the said mortgage or deed of trust securing said bonds herein provided for. Any such sums so paid
may be charged against the purchase price of said bonds without· any further order on the part of the Seller.
19. The Purchaser is hereby given the power (anything
to the contrary nob\rithstanding), at any time hereafter, in
the discretion of the said Purchaser (but 'vithout any obligation on the part of the said Purchaser so to do), to pay
Identified Page 4.
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any or all, or any part of the purchase price of
page 279 ~ said bonds to the Seller and to take therefor the
receipt of the Seller without any reference to
whether or not the amount remaining in the hands of the Purchaser shall, after such payment, be sufficient to pay for the
completion of said building, or whether any portion of the
amount shall remain in the hands of said Purchaser after
such payment, and the said Purchaser shall in no event be required to see to the application of the purchase price of said
bonds, but the receipt of the Seller for all or any portion of
the amount paid out by the Purchaser to the Seller, shall be·
full and complete authority for'the said Purchaser in so paying out said money to the said Seller, and shall be conclusive
against the rights of the said Seller and any surety or guart.ntor and all other person or persons, firms or corporations
whatsoever, and any and all of such payments shall he se.cured by said mortgage or deed of trust.

20. The Seller will not, without in each instance the written consent of the Tru·stee, otherwise encumber said premises or convey all or any part of said premises before the
building is finished free from liens; or assign this contract
or any interest therein or right thereunder, or issue any orders for payments except as herein provided. It shall be
deemed a conveyance of said premises at any time hereafter
if 51% of the stock of the Seller should not be o'vned by
Joseph I. and 1\iichael A. Weller.
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21. The Seller further agrees to provide a surety bond of
a Surety Company satisfactory to the Purchaser guaranteeing the completion of said building in the manner and within
the time herein provided for, free from all liens or lawful
claims for liens of mechanics andjor material men, which bond
shall be in such amount and form and shall contain such covenants and conditions as counsel for the Purchaser may determine.
22. The Purchaser may pay and charge against said purchase price at any time any overdue principal or interest
payments or any indebtedness incurred by it or the Trustee
or any sum at any time o\•ting to it or the Trustee pursuant
to the terms of this agreement or said mortgage or deed of
trust. Balances and monthly deposits of principal a.nd in·
terest on deposit with the Purchaser shall not draw interest.
23. The Seller expressly covenants not to execute any sub-·
sequent mortgage or deed of trust or other encumbrance or
place any mortgage or deed of trust or other encumbrances of
record against said real estate and premises or any part
thereof without pro\~iding therein that the same shall be subject to the lien of the mortgage or deed of trust herein provided for, for the full amount of the indebtedness evidenced
by said bonds, ad'T~u1ced or to be advanced, together with interest thereon and subject to tl1e other terms and provisions
of said mortgage or deed of trust. In the event that any
mortgage or deed of h·ust shall be filed of record under the
terms of which the above described premises, or any part
thereof, shall be conveyed, then and in such event the Purchaser may, at its option, require such mortgage or deed of
trust to be subordinated to the lien of the mortgage or deed
of trust herein provided for in such manner and by such instrument, containing such terms as the Purchaser may designate.
24. Tlie Seller authorizes the Purchaser to represent the
Seller and to execute on behalf of the Seller any a.nd all requisite applications and other instruments in connection 'vith
the procural of authority for the issuance a.ndjor sale of said
bonds in any state or jurisdiction, and the Seller agrees to
defray an expenses thereof (by deduction from the said purchase price or otherwise) and to furnish all statements, records, instruments and data, and to co-operate with the Purchaser (or act directly and affirmatively instead of through
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the Purchaser) in relation to such matters at any time or
times, and from time to time, all as the Purchaser may require.
25. In order to facilitate the closing, the Seller is requested
to deliver to the legal department of the Purchaser, on the
signing of this agreement, all existing title insurance policies
and surveys. A survey, to be acceptable, must be one which
the particular title company will guarantee, and must have
been made within six months prior to the date hereof.
The above mentioned mortgage guaranty policy, the abstract of title, if any, owned by the Seller, and other, title papers, contractors' statements, certificates, receipts and waivers of lien pertaining to said property shall remain with the.
Purchaser until all the indebtedness secured by said mortgage or deed of trust shall have been fully paid.
26. It is intended that this instrument may be first executed by the Seller. In such event, it shall be construed as
an application, and shall not become binding on the Purchaser
until accepted by the Purchaser, in accordance with the terms
of said acceptance hereinafter set forth. This agreement
upon acceptance shall survive the execution of the bonds and
mortgage or deed of trust.
In the event that this agreement should be executed by more
than one person as party of the first part, the \vord ''Seller''
wherever used herein shall include any and all of said parties
and shall bind all of them jointly and severally. The word
''building'' shall include buildings when more than one building is contemplated herein.
.
The recital of fact contained herein shall be understood as
made solely by the Seller, and this agreement shall inure to
the benefit of and be binding upon the successors and assigns
of the Seller and the Purchaser.
The terms and covenants herein contained shall be taken
and construed only for the benefit of the parties hereto and
their successors or assigns.
Identified Page 5.

R. 0. IC
App. for Bd. Iss. 10/1/23
Out of N. Y. State
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27. The Seller further covenants and agrees
the the execution of this agreement and the execution of all of the said bonds and interest coupons in connection therewith and the execution of said mortgage. or deed of
trust in each and every instance shall be authorized by such
proper records, resolutions, meetings and other proceedings
as the Purchaser or its counsel shall require; that the corporate charter and the corporate records and stock book of the
Seller shall be submitted to the Purchaser and shall be made
to conform to such requirements as ihe Purchaser may re.quire and the law permit, and that this agreement and the
said definitive bonds and the said interest coupons and the
said mortgage or deed of trust shall be the valid and binding
acts of the Seller and shall meet 'vith the approval of the Purchaser and its counsel and that the corporate records, books- ·
and papers of the Seller shall, whenever required by the
Purchaser or said Trustee, be exhibited to the Purchaser or
said Trustee, and that certified copies of said corporate. records so far as the same relate to this agreement and said
bonds, mortgage or deed of tntst and other instruments, shall
be furnished to the Purchaser or Trustee as and when they
or either of them shall require·.
28. Closing must be 'vithin ten days from February 16,
1924, and time is of the essence. In the event that the Seller
should fail to execute and deliver to the Purchaser the bonds
and mortg·age or deed of trust as hereinbefore provied. or
should fail to comply with any other material term of· the
foregoing agreement on its part to be performed within the
time and in the manner hereinbefore provided, resulting in
the Purchaser electing to treat this agreement as broken the
Seller agrees to pay the Purchaser as and for liquidated damages the sum of $10,000. The Seller has on account of said
sum deposited with the Purchaser $2,000, the receipt of which
is hereby acknowledged. In the event that the Seller shall
deliver said bonds and mortgage or deed of trust and shall
comply 'vith the terms of this agreement on its part to be performed, said sum so deposited shall be returned to the Seller
on the closing of the title and at the time of the first advance
hereunder or shall be credited to the account of the Seller. In
the event that the Purchaser, through no default. of the
Seller, should determine not to accept this application said
sum so deposited shall be returned forthwith to the Seller.
In the event that, on account of some defect in the title,
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now unknown to the Seller, the Seller is unable to deliver a
clear title· to said real estate and in the further event that on
account thereof the Purchaser should not purchase said bonds,
the Seller shall be released from it.s obligations hereunder
except that it shall pay to the Purchaser the expenses of the
Purchaser actually incurred.
29. The Seller is cautioned against giving publicity in connection with the proposed bond issue to any ne,vspaper or
publication. In the event of premature publicity, due to the
act or neglect of the Seller, the Purchaser reserves the right
to cancel this agreement.

IN WITNESS WHEREOF this agreement has been signed
and sealed by the parties hereto, the day and year first above
written.
"\YELLER CONSTRUCTION CO., INC.,
By ~1ICHAEL .A. WELLER, President.
For and on behalf of a corporation to be formed.
Attest:
Signature of secretary illegible.
Secretary.
The Purchaser hereby accepts the foregoing application
and agrees to make said purchase, provided, however, that
the said acceptance and agreement shall in no respect be
binding on the Purchaser until and unless the data furnished
is found to be correct and the survey and surety bond in said
application provided for, together with a title certificate of a
title company or of counsel, approved by 'the Purchaser,
showing that said title company or counsel have examined and
approved said title, are properly executed and delivered to
the Purchaser nor until and unless all matters required by
Purchaser's counsel of the Seller have been actually d<>ne.
Dated February 13-1924.

New York City, N.Y.

Attest
Secretary.
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Accepted:
S. W. STRAUS & CO., Incorporated,
By R. 0. IU.UF~IAN,
Vice-President.
Identified Page 6.
App. for Bd. Iss. 10/1/23
Out of N. Y. State
page 281 ~

SCHEDULE .A.

REAL PROPERTY TO BE COVERED BY THE
~IORTGAGE.

LOCATION N. W. Cor. ~Ionument Avenue and Lombardy
Street.
City Richmond, County Henrico, State Virginia.
DIMENSIONS OF LAND Quadrant Lot
233ft. on Monument Avenue and Lombardy Street
125 ft. to point of intersection.
sq. ft.
ASSESSED VALUATION FOR 19
Land$
Building$
TITLE NOW IN Gregory heirs
Seller states that. property was purchased from
by contract dated
and purchase price is $75,000.,
payable as follows :
Cash hy subordination $52,500.
Gash by Weller
22,500.
$75,000.
First Mortgag·e l1eld by
$
Second ~iortgage held by
$
Purchase l\Ioney ~iortgage
$
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DIAGRAM OF LOCATION. -
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Identified Page 7. _
R. 0. K.

App. for Bd. Iss. 10/1/23
Out of N. Y. State
page 282 }

SCHEDULE A (Continued).

LEGAL DESCRIPTION:
All that certain pieee or parcel of land, lying and being in
the City of Richmond, Virginia, bounded and ·described as
-follows, to-wit:
.
A portion of that certain quadrant lot, located -at the north
west corner of Monument Avenue and Lombardy Street, having a circular fronta.ge on said corner of 233.54' more or less,
thence running back between converging lines, (one being
the south li11e of a public alley 20' wide, and parallel with the
north line of Monument Avenue, the other being at right
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angles therewith, and running southwardly to the north line
of Monument A venue, parallel with the west line of Lombardy Street) 125' to an in1ier circle or court, on which it
fronts 37.07'. B·ei.ng all of Lots No. 217, 218, 219, 220 and
221 as shown on plat of Wm. C. Allen's Addition, made by
T. Crawford Redd & Bro., and recorded in Clerk's Office.
of Richmond Chancery Court in Plat Book 2, page 196.
Identified Page 8.

R. 0. K.
App. for Bd. Iss. 10/1/23
Out of N. Y. State
page 283 ~

SCHEDULE B.

. METHOD OF MAKING ADVANCES.
There will be advanced to the Seller at the closing hereof
the sum of $67,500.00. MAW R. 0. I{.
The Seller shall at such time pay off all mortgages, liens and
encumbrances against said land, and the Purchaser's commission and expenses.
Thereupon the Seller shall proceed diligently with the construction of said building and shall carry the construction
thereof and ma.ke such payments thereon so that the net
amount then and at all times remaining in the hands of the
Purchaser shall be sufficient to pay for the completion of the
building and to complete the equipment and the furnishing thereof to the extent customarily necessary in a
high-class fireproof apartment building. At the date of closing the Seller shall submit to the Purchaser a schedule. of
values, copies of all contracts or subcontractors then let, and a
detailed sworn statement in the form used by the Purchaser
showing the class of work, names of subcontractors, estimated subcontracts to be let, subcontracts let, payment
terms of subcontracts, total value of 'vork incorporated in the building, total amounts then due subcontractors
and other items therein required. In case there should he
a· general contract, such statement shall contain the same information, including the details with respect to subcontracts.
No contracts shall be let which may be inconsistent with com- pliance with the terms of this Schedule.
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The first payment to the Seller after the closing shall be
made as the work of construction progresses, upon the delivery to the .Purchaser of (1) a s'vorn statement conforming
to the requirements of the one hereinbefore provided for, to
be delivered at the closing; and (2) a certificate hereinafter
called the master certificate in the form used by the Purchaser from the Architects in charge of the construction of
said building, which sl1all be endorsed and approved by the
Seller, and ~hall certify the gross amount payable by the
Seller based on the terms of the respective outstanding contracb~. Said master certificate shall show both the amount
and value of labor and material actually incorporated in the
building, and the g-ross amount payable therefor to the contractors, in accordance 'vith their respective contracts. The
amount payable to the SeHer shall be 78% of the amount so
certified in the master certificate to be due.
In order to be entitled to subsequent payments .after the
first payment on account of construction, the Seller shall deliver to the Purchaser a master certificate similar to the one
in 'the last paragraph provided for, and shall further deliver
architects' certificates, specifically evidencing the .items covered by said master certificate furnished in connection 'vith
the last preceding payment, "rhich shall be endorsed and approved by the Seller as to value and otherwise, and which certificaJtes shall show the amount due to the general contractor,
if any, and any other contractors or subcontractors, under
the terms of their respective contracts, together 'vith a summary of their respective accounts. Said certli:ficates shall be
receipted for in cash by the parties to whom such moneys
have been certified to be due and a summary of the respective
accounts contained in said certificates, acknowledged by them
to be correct. \-Vhere any part of the 'vork covered by said
master certificate has been done by the Seller, evidence of
prior payment shall consist of receipts in cash for all materials purchased and certified payrolls for sa.icl work. Where
'vork has been done by a general contractor said payments
shall be evidenced by receipted invoices and certified copies
of payrolls representing that part done by the. general contractor, and cash receipts of subcontractors with respect to
such other work and said receipts shall include a. receipt from
the general contractor for the gross amount received by him
from the Seller. All statements, certifieates, vouchers andreceipts shall be subject to the final checking and approval of
the Purchaser.
The bond issue herein provided for is based on plans and
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specifications approved by the Purchaser and no payments
need be made to the Seller for any w·ork, labor or material
constituting extras, and in.the case of extras, the Seller must
from time to time furnish the Purchaser with proper receipts showing payment therefor in cash before a payment
shall be due hereunder.
The contracts between the Seller and the contractors and
all subcontractors, and all architects' certificates, the books
of account of the Seller and general contractor shall be exhibited to the Purchaser from time to time on demand, and
shall be subject to the approval of the Purchaser. Such architects' certificates shall in each instance indicate 'vhether the
labor and materials incorporated in the building have been
furnished under the original contract or contracts, or constitue extras and the receipts prior to the final receipts shall
be for the particular work certified.
Payments shall be made by the Purchaser to the Seller within ten days after the presentation of the statement and proper
certificates and receipts as hereinbefore provided.
If it should appear at any time hereafter that the balance
of the money remaining in tJ1e hands of the Purchaser should
not be sufficient to pay for the completion of said building and
the equipment and furnishing thereof, as aforesaid, the.
amount to be advanced by the Purchaser on said architects' certificates shall be decreased to such an extent,
and the. amount paid by the Seller shall be increased
to such a.n extent, that the amount remaining in the, hands of
the Purchaser shall be sufficient for such purposes, or, at the
option of the Purchaser, the Seller, on demand, will deposit
with the Purchaser funds sufficient to pay for such completion and equipment and furnishing of said building. The
balance of the money remaining, if any, shall be paid to the
Seller 'thirty days after the building is completed a.nd furnished and paid for free from claims for liens and when certificates of final completion and occupancy and other certificates which c.tre then required by any State and 1\tiunicipal
department having jurisdiction thereof are furnished to the
Purchaser.
Anything herein contained to 'the contrary notwithstanding,
the amount of said money may, with the consent of the Seller,
be disbursed from time to time by the Purchaser to the Seller
on receipt of the Seller only, in such installments as the Purchaser may deem proper, and .any such advances shall constitute an advance of principal evidenced by said bonds and
secured by said mortgage or deed of trust. The Purchaser

246

Hupreme -Court of Appeal of Virginia.

shall not be obligated to see to the application of the amount
of the purchase price or any part thereof by the Seller.
Identified Page 9.

R. 0. K.
App. for Bd. Iss. 10/1/23
Ouf of N. Y. State
page 284 ~
SCHEDULE C.
BUILDING TO BE COVERED BY MORTGAGE ..
DESCRIPTION OF BUILDING:
Present stage of construction proposed
Time for completion December 1, 1924
Name
Use Housekeeping Apartments
Number of stories 8
J\llaterial ·Reinforced concrete, brick and stone
Type Fireproof
Number of eleva tors 2
Number of stores
Number of apartments 64
Number of rooms 238
Number of baths 64
Number of kitchens 64
Net rental area (corridors and public spaces ex~luded)
Cubical contents (in feet) 777,000
Furnishings
INCOME (Itemize annual income from each rental unit):
238 Rooms @ $400.
$95,200.
Total Gross Income
$95,200.
EXPENSES:
Taxes: Estd. Asses.
$7,050.
@ $7,050.
Vacancies: allowance
9,500. %
9,500.
Operation Estimated (itemized page 11)
11,330.
27,880.
NET INCOME

$67,320.

Identified Page 10.
R.
App. for Bd. Iss. 10/1/23
Out of N. Y. State
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SCHEDULE C (Continued).

$300.

Wa!ter rent
Insurance (all)
Coal 450 Tons at $5.00
Electricity
Gas
Gas Range Rent
Supplies
Repairs and Decorating
Advertising
Miscellaneous
Agent's Commission
Payro~l: (itemized see below)

1,000.
2,250.
600.

200.
2,500.

4,480.

TOTAL ESTIMATED OPERATION $11,330.

No.
Superintendent @
Asst. Superintendent
Elevator Operators
Hall Men ·
Carria~e l\ien

1,200.

2,080.

4@ 10.00

Relief Men
·Starters
Porters 1@ 12.00
Firemen 1@ 12.00
Phone Operator
Window Cleaners
Cleaners
Watchmen
Engineers

600.
600.

Total Payroll

4,480.

(carry to payroll above)

VALUATIONS:
Land
Building

$75,000.
571,500.
I

Total $646,500.
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The Seller agrees to supply on or before the final closing
hereof·at least three appraisals from prominent and reliable
appraisers satisfactory to the Purchaser substantiating this
valuation.
Identified Page 11.

R. 0. K.
App. for Bd. Iss. 10/1/23
Out of N. ·y. State
page 286 }-

SCHEDULE C (Continued).

REFERENCES: (Names and addresses)
Any bank in Washington, D. C.
- SELLER: Weller Construction Co. for and on behalf of
corporation to be formed.
Where incorporated Virginia
Address 816 Fourteenth Street
Washington, D. C. Telephone
OFFICERS:
President M. A. Weller Address 2511 Tracy Place, Washington, D. C.
Vice-President Joseph I. Weller 1904 Florida Avenue.
Secretary H. R. Loveless 2716 Wis. Ave., Washington, D. C.
Treasurer Joseph I. Weller
DIRECTORS: All three al1ove
DATE OF INCORPORATION:
AUTHORIZED CAPITALIZATION $
Divided into
shares, pa.r value$
Amount issued and outstanding

each;
shares.

ATTORNEY FOR SELLER·: Joseph I. Weller
Address and Telephone 1904 Florida Avenue
Identified page 12.
R. 0. K.

App. for Bd. Iss. 10/1/23
Out of N.Y. State
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EXHIBIT ''D''.
Stuart Court Apartment Bldg.
Monument and Lombardi Avenues
Richmond, Va.

The building shall be •a 9 story, basement and. pent house,
exterior, fireproof, elevator apartment house covering all the
mortgaged premises except the necessary courts and
The basement shall contain boiler room of ample size, adequate coal storage space, two elevator motor rooms, refrigerating machinery room; modern laundry, public restaurant,
with separate entrance from Monument Avenue, public
kitchen, 30 individual tenant's storage rooms, 2 general store
rooms, 10 servants' rooms, general maids' toilet and bath
room, helps' toilet room and superintendent's apartment consisting of 3 rooms, bath and dining alcove.
The first floor shall contain entrance hall, lobby and vestibule and 9 apartments sub-divided into 2 two room apartments with door beds, three 3 room apartments with (ijning
alcove, one 3 room apartment without dining alcove, two 4
room apartments with dining alcoves and one 5 room apartment.
.
The second, third, fifth and seventh floors shall each contain 8 apartments sub-divided into four 3 room apartments,
with dining nlcoves, two 4 rooms apartments with dining alcoves and two 5 room a parlments.
The fourth and sixth floors shall each contain seven apartments sub-divided into three 3 room apartments with dining
alcoves, two 4 room apartments with dining alcoves, one five
room apartment and one 7 room apartment.
The eighth and ninth floors shall each contain
page 288 } four apartments sub-divided into three 3 room
apartments ·with dining alcoves and one 6 room
apartment.
The building shall contain a total of 63 rentable apartments
comprising a total of 237 rooms, 63 kitchens, 69 baths, 45 dining alcoves and 11 servants' toilets; also one janitor's apartment comprising R rooms, one bath, one dining alcove.. and
one kitc1wn also 11 servants' rooms and other accommodations
as noted above.
The building shall be of reinforced concrete construction
throughout with granite base course, facade of stucco with
1
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cast limestone ornamentation, roof of pent house and tank enclosure of RomaJl .Tile.
The building shall contain two passenger elevators, two
stairways and two fire towers.
The building shall be equipped with central refrigerating
plant with pipe coils to individual apartment boxes.
The building shall be provided with accommodations such
as are ordinarily provided on a modern high-class, elevator
apartment building, (and shall conform to the requirements
attached hereto.
1. RlJLES· AND REGULATIONS, This operation shall be
conducted in strict accordance 'vith the rules, regulations and
req ui remen ts of

(a) All local departments having jurisdiction in the city
wherein the. building is to be built.
(b) The lender as hereinafter stated.
2. PLANT EQUIP!iENT. There must be maintained oon
the operation at all times a competent superintendent of construction supplied with c.omplete plans, specificatio:n,s, details and other data necessary for the proper
page 289 ~ supervision of the work and accessible at all times
to the Lender's Engineers. Adequate labor and
equipment must a.t all times be maintained on the operation
in order to insure efficient execution of the contract. If necessary, in order to reach a proper stopping place in any portion
of the 'vork, the contractor is to work his forces and his subcontract forces overtime.
3. EXCAV .A.TIONS. Adequat~ mechanical equipment for
removing all earth, rock, etc., for proper foundations shall be provided, likewise pumps, etc. for keeping the
excavations free of water.
~fficiently

4. SHORING & SIIEET PILING. All adjoining and public properties, where necessary, shall be protected, shored,
sheet piled or underpinned. Sidew·alk bridges, if required, .
and suitable protection for all ma.terials shall be provided
and properly maintained.
5. Foundations. Footing plans showing spreads and loads
must be -approved by a structural engineer of recognized
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standing, and filed with Lender's Engineering Dept. before
work is actually begun on foundations at the site. All foundations to rock. F'ooting excavations must be approved by
the Lender's Engineer before any concrete is placed. Wall
and column footings shall be of gravel or stone concrete.
Foundation walls and other walls below grade shall be of
gravel or stone concrete, properly reinforced 'vhen acting as
retaining walls. Piers, and walls below grade not serving
as retaining walls, may be of brick. Area and vault walls
not supporting structure and not serving as retaining walls
may be of rubble conforming to N e'v York City Building
Code. Concrete must be 1-2-5 mix, if reinforced 1-2-4 mix.
6. WATERPR.QOFING. The tops of sidewalk arches must
be waterproofed with standard five-ply membrane from curb
to point inside building wall carrying the same
page 290 } down behind the curb conforming 'vith New York
City Building Code. Boiler rooms and ~levator
pits in rock or clay excavation, and whenever else necessa1·y
in the opinion of the Lender, shall be waterproofed by ·means
Qf standard :five ply membrane. Where necessary, cellar bottoms and inside 'valls to curb level and exterior walls belo'v
grade must be Waterproofed Cement Plaster Coat Process''
or equal. All exterior walls above grade and of finished or
public rooms below grade shall be damp-pl.!oofed with Tech
Bros. R. I. '\V. or equal, extended at least one foot on the
underside of ceiling arches.
7. STEEL STR.UCTURE. Steel plans must be approved
by a. structural engineer of recognized standing, and filed
with Lender's Engineering Dept. before any 'vork is actually
begun on the steel structure at the site.
All connections within three feet of column centers also
all girders and beams carrying elevator sheave leads, and all
spices for columns and cantilever beams or connections 'vhere
column lines ar~ off-set and the entire tank structure, must
be rivited. Grillago and column ha.ses must be grouted,
through. Shop and field painting of different colors. Lintels mur.;t he of sufficient strength so as to properly support
the superimposed load, shop painted before delivery, wire
brushed and :field painted before set in place.
8. Ornamental Iron, Etc. All stairs shall be of fireproof"
material and designed for 100 pounds live load. If metal,
treads and platforms No. 12 guage iron. Finished threads
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(except as otherwise provided) to be of cement laid with approved hardener; setting of stairs to progress in sequence
with floor beams. Ex:tetior fire escapes, if required, in addition to conforming to the requirements of the department
having jurisdiction over same, must be provided with guards
or equal as approved by the Lender's Engineering Dept. on
the outside of ladders to a height of at least four feet on a
perpendicilar from trend at riser line. Marquise, if any, to
be designed for heavy snow loads, supprts anpage 291 ~ chored to steel columns, roof of sheet iron insert
panels with proper drainage as approved.
·9. BR.ICI{WORI{. Wall to grade, if not of concrete, shall
be of hard burned brick, Hudson River or equal, Jaid up in
Portland Cement mortar, 1 to 3 mix, 15% lime allowed for
gauging. All front, court and rear walls, also exposed side
walls must be approved face brick laid up from the outside.
Sand lime brick will not be accepted. All brickwork must be
laid with full mortar bed and full vertieal joints. Joints
may oe stn1ck ruled or raked and ruled. Ori.t joints will not
be accepted. All exterior walls above grade and all finished
or public rooms below grade must be furred with two inch hollow title or equivalent, except certain walls backed with terra
cotta. Interior partitions in basement laid up in face brick
with properly struck joints need not be plastered. Exterior door and window openings shall have proper reveals for
housing the frames. Parapet 'valls also pent and tank house
enclosures of face brick must be paid in one to 3 cement mortar with approved waterproofing compound added. Party
walls, if approved, for use, shall be furred where necessary, in
a manner satisfactory to the Lender's Engineering Dept. Exterior curtain walls ma.y be of 12" Dennison H hollow tile ,vith
all joints thoroughly slushed, in lieu of the brick above. specified, with a tbree coat intergral waterproofed cement mortar stucco applied.

10. PLU~IBING. Soil and vent lines extra. heavy_cast iron
or full weight galvanized wrought iron. Standard weight
galvanized steel pipe may be used on vents, also on soil, waste
and drainage piping under 3"..Refrigerator waste, ·standard
weight galvanized wrought iron o~ steel pipe to cast iron sink
in basement. All steel pipe must be galvanized, National
Tube make or equal; weigl1ts and thicknesses to conform to
the standards established by the National Tube Co. All water
lines plumbing system to be genuine galvanized wrought iron,
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Byers or Reading or equal, except aU concealed horizontal
runs and hranches of hot 'vater system, these to be brass pipe
of iron pipe size. Pipe sizes and pressures must be adequate for the number, size and location ·of outlets. No exposed runs will be allowed above basement. Fire
page 292 ~ lines may be of standard weight steel pipe and
exposed only in enclosed service halls and stairways. Stand pipes and hose connections to any public space
other than hereinbefore mentioned, must be ·concealed and
provided with built-in receptacles 'vit.h plate glass doors for
l1osc racks. See Item 33. Fittings to be. standard weight
galvanized malleable iron. Sleeves of not less than 22 gua.ge
galvanized iron, lock seam joint, flanged and secured to the
forms must be installed in all systems for all pipes passing
through walls and partitions. All pipes passing through roof
must be provided ''rith sleeves of steel or cast iron pipe properly flanged, flashed ·with lead and copper and made water
tight. Water lines must not be permitted in vent shafts or
ducts open to the outer air. Cold water lines in store rooms,
launderies, kitchens, and other service 1!'ooms and spaces must
be covered with hair felt and roofing paper, 'vith canvas jacket
sewed on alld apainted. Bath tubs not less than 60'' Stand.ard
Sanitary Mf~·. Co. ''Pembroke'' or equal. Servants' tubs, if
any, Standard "Con red" built-in or equal. Lavatories, vitreous china with pop-up ,.~laste, Maddock's "~Iadbury''' or
equal, not lesR than 20" x 24". \Vater closets syphon jet, vitreous china, ~Iaddock 's ''~ladera'' or equal. Servants' water
dos2ts rever8e trap syphon jet, :Niott 's "Lambard" or equal.
Slop sinks, Porcelain Grade B, Monument Petteries or equal,
'vith wooden guards. Kitchen sinks standard "Plate 6706L" or equal. Urinals, if any, porcelain Grade B, free of all
visible blemishes, ~fonument Petteries or equal. All tubs
except servants' tubs to have showers with nickel plated pra.ss
curtain rods, conforming to the outline of tubs. Shower and
shower valves, concealed type, 1V[urray-Sorronson, or -equal.
vVhere showers are overhead type, valves must not he located
directly under sho,ver heads. Flush valves to be Sloane or
equal, with integral stop and seat bumper. Exposed pipe and
fitting·s to kitchen sink, lavatories, and 'vater closets, must
he nickel plated brass with nickel plated brass escutcheons
close to wall. Exposed shower and tub connections will not
be allowed. All valves must be of brass exposed parts nickel
plated. Toilet seats "Church'' non-soil Plate 50-C or equal.
All fixtures to have separate stops or shut off valves, J en-

254

Hupreme Court of

.A~peal

of Virginia.

kins Bros. or equal. Provide proper hose connecpage 293 ~ tions a.t least %" on exterior sides of building,
one to every street front, this in addition to the
Siamese Fire Connections. IGtchen ranges, see Item 48.
Sprinkler system, where required to be of approved type,
installed in uccordance with requirements of the National
Board of Fire TTnderwriters. A proper smoke test must be
appli.:d in the presence of the Lender's Engineer and to his
satisfaction. Cuts and descriptive data of fixtures and accessories must be submitted for approval of Lender's Engineering Dept. before purchase.
11. REINFORCED CONCRETE. Reinforced concrete
and floor arch design must be approved a structural engineer of rec6gnized standing. Reinforced concrete structure
. must be designed in accordance 'vith the requirements. of the
Joint Committee American Society Civil Engineers, or the
City Code. Floor arches, where the structure is of steel, if
cinder concrete, must me l.c2-4 reinforced 'vith continuous
wire mesh conforming with the New York City Code. Stone
or gravel concrete is to be used where required. Tile arch
construction must conform to the requirements of the Joint
Committee American Society Civil Engineers. Sleeper fill·
of cinders 1-1-9 mix, well temped. Surplus building material
and brick bats, etc., will not be allowed in fill.

12. ELECTRIC. The electric system must be complete in
every detail and conform to the requirements of the National
Electric Code and the National Board of Fire Underwriters.
All wiring in rigid conduit. Conduit and proper cables to
electros a.re not to serve any other purpose. Lighting circuits must not be used for power purposes. Final certi&cate
of the City Authorities and the National Board of Fire Under'vriters covering "Tiring must be submitted to Lender's .illngineering Dept. as evidence of completion. For fixtures see
Item 47. Irrespective of other outlets each room, hall, lobby
and foyer must be provided with at least one switch and base.
receptacle as follows: living rooms, three, dining rooms and
bedrooms-one each, Bathrooms, kitchens and apartment entrance lobbies-none.
page 294 ~

13. vV...t\..TER TABLE. Base course, water
table, steps a.nd cl1eck stones to be of granite.

14. STONEWORI( & ARCH, TC. All street fronts and
other facades to be of stucco applied on brick or hollow tile
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as specified under Item 9 with ornamentation of cast stone,
Benedict, or equal. All belt and band courses, lintels, if
.carried on iron, window trim, sills and copings above the third
floor may be .Architectural terra cotta or cast stone of approved Inake. Sills to be not less than three inches to be
l1oused and provided with drip. Cast stone will not be. ac-·
cepted below the third floor nor for Ashier above the third
floor. Cast in place or precast cement copings and sills will
not be ac.cepted. All copin joints must be raked out at least
one half inch, filled 'vith elastic cement and finished with halfround ruled joint. All limestone to be back painted with Toch
Bros. R. I. W. No. 110 or equal. Where back of limestone is
less than four inches from face of the column the steel must
be parged 'vith a mixture of approved non-staining cement
and ·white sand. Wall anchOTs galvanized iron, thoroughly
cleaned and painted with T·och Bros. R. I. W. No. 112. Proper
rabbets must be provided for housing of door and ,window
frames.
15. ELEV.ATORS. Sidewalk elevators, if any, to be of ample capacity and speed, Otis make or equal as approved. Passenger and freight elevators to be suffi0ient in number as approved by the Lender. They shall be Otis or equal, commensurate with type of building as approved. Worm geared,
single wrap tracti01~ type to be designed in accordance with ·
the Elevator Safety Code American Society Mechanical Engineers. Driving sheave not less then 48 times the diameter
of cable. For buildings of 15 stories and under, passenger
and service cars minimum speed 300 ft, per minute, minimum
eapacity 2,500 lbs. F,or buildings over 15 stories and under
1R stories, passenger and service cars minimum speed 400
ft. per minute, minimum capacity 2,500 lbs. For buildings 1S
stories and over, gearless machines mutli-voltage
page 295 ~ control are to be used, loads and speeds. to be
subject to approval of Lei1der 's Engineering
Dept. All machines must be in ba.sement. If alternating current is nsed, machines must have unit control and motor
speeds must not be over 900 revolutions. per minute. All
guide shoes must be flexible. Aprons and facia between floors
entirely of metal with removable. housings for door hangers.
Door openings to be provided with No. 14 guage steel combination buck and trim moulded on hall side with three inch flat
return on shaft side 'vith back rabbet to receive. plaster.
Electric outlets for trouble lights to be provided on top and
underside of all cars. Passenger eleva tor cabs of wood to

256

Supreme Court of .Appeal of Virginia.

cost not less than $800. each. Freight and service cars of
metal properly reinforced for wear to cost not less than
$300. Approved indica tors to be installed in main floor elevator lobbies. For door hangers see Item 36. Submit elevator cab interiors, signal system, door opiners, etc., for approval.

16. Heating. The system must be a two pipe vaeuum type,
extra strong· steel pipe for concealed horizontal runs. and
branches, and standard weight elsewhere. Pipe, National
Tube Co. or equal; weights and thicknesses must conform to
the Standards established by that company. All radiator
branches must be concealed. Branches in cinder fill must be
protected with 20 guage ganvanized iron covered with heavy
wire over where cement floors ·occur. No exposed pipe rnns
will be allo,ved ahove basement, except in attic space. All
return lines below lowest floor level to be laid in masonry
trenches with checkered steel trench covers and frames.
Sleeves of not less than 22 guage gauvanizecl iron, lock seem
joint, fla11ged and secured to the forms must be installed' in
all floor systems for all pipes passing through same. Similar sleeves must be provided for all pipes passing through all
walls and partitions. Ample radiation must be provided to
properly heat all parts of the building to a temperature. of 70
degrees Fahrenheit under an outside temperature of zero
degrees. Radi!l.tors must be provided in kitchens and bath
rooms. All radiators hot water type, American Radiator Co.
make or equal and must be located under window·
page 296 ~ sills. Wall radiators in bath rooms must not project more than 4%", must be free of floor, close
fitted and not higher than the lavatory. Radiator valves
quick opening or modulation type; traps syphon type, Warren Webster & Co. or equal as approved, commensurate with
the class and character of the building all to be readily accessible. Vacuum pumps, Nash or equal. Supplu risers covered with %." air cell, return risers~ With :Y2'" air cell. Supply
m~ns covered w~th ·1", 85% magnesia, rctun1 mains with
%" air cell sewed on and pruinted. Low pressure boilers
ample size, cast iron sectional type, Hart & Crouse make or
equal; steel tubular type, l{ewanee make or equal. Hot water
supply tanks fitted ·with type No. 11 tank regulator, Powers
Regulator Co. make
equal. Boiler and machine room to
have insulated hung ceiling one foot space between same and
underside of floor arch. This to be built of 2" x 2" "T.,
bars, suspended from underside of archwork, 3 ft, on centers

or
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to carry 1%" of magnesia block or equivalent laminstion of
asbestos board, J ohns-~ianville or equal. The space between
underside of floor arch and insula ted ceiling must be free. of
all heating pipes, ducts or hot water lines. For high pressure plants, boiler must be watertuhe type.. Insulated ceiling for high pressure plants must be si1ilar construction as
provided with low pressure plants, except that magnesia block
is to be 2" thick. Space above hung ceilings to be free of
all pipes and provided with exhaust ventilation as approved.
vVhere hugh and lo"r pressure boilers are in the same room,
the specifications covering insulated ceilings for high pressure plants must maintain. Submit make of all mechanical
apparatus for approval. Heating plans must bear approval
of the manufacturer of these specialties.

17. Rough Carpentry. Sleepers (where wood floors, if
any, a.re to be provided) of bevelled spruce or cypress. All
but ends to have fillers. All finished wood floors to be laid
on underfloorings of 13/16" face merchantable spruce. or box
grade North Carolina pine equal to No. 2 compage 297 ~ mon yellow, liad vvith ¥2" space between. Butt
ends on sleepers only. All door bucks must be
set plumb and true to line securely anchored to floor arches
and partition block. "There permitted to be of wood they
must be continued to underside of arch above and 'vire lathed
a hove c:1sing height. Pins and sockets %" from base and 9''
on centers or carpet strips shall be provided (''rhere carpets,
if any, are to he laid).
18. ROUGH HARDWA.R.E. Sash pulleys shall be antifriction ball or roller bearing, equal to Russell & Erwin
370/12 A. F. Sash chain of steel, coppered or shoradized.
19. vVINDOW FRA~iES \VOOD. If approved by Lender
for this type building, they must be equal to the merchantable grade made by Sloane & Moller. Pulley stiles 7/8" long
leaf yellow pine, 5/8" parting strip same material, inside
casing 7 /8" box pine, outside casing 7/8" square edge; staff
heads, clear white pine as per detail tacked loose for caulking; sills 2" stock white pine. Sash clear white pine not less
than 1%.", priming to consist of knots shellaced, back painted
one good coat metallic. paint, pulley stiles oiled, all other
parts one good coat white lead and oil.

20. WINDOW FR-AliES lVIET:AL. First class ''Reliance''
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Fireproof Door Co. or equal, double hung sash, properly
·weather stripped, as approved. All windows where required
must have Board of Fire Under,vriters' label.
21. GLASS. All exterior glass first and second stories to
·be c·lear poli~hed plate, wire 'vhere necessary. Wire glass
in servrice portions may be rough." Exterior above second
story, first quality double thick or Libby & Owens sheet glass,
bathroom 'vindows on court and rear walls translucent. Interior glass, except major rooms "Syanite" first quality
double thick, or equal as approved. Mirrors first quality
polished plate "Patent Back".
page 208 }

22. SHEET METAL WORI{. Sixteen ounce
cold rolled copper, copper nails only. Construction of skylights to be approved. Exterior leaders will not be
permitted.
23. CAULKING. All exterior 'vindo'v and door frames
must be caulked with waterproof Oakum or equal and painted
with elastic cement. All joints of cornices and projecting
bolt and band courses, also of copings to be properly caulked
with an approved elastic cement unless flashed with copper
in and approved manner. ·2-25-24.
24. ROOFING. All roofing to be five ply membrane, Barrett Specifications or equal. Main roof and other roofs seen
from building 'vindo,vs of rentable space to be finished with
red tile, Ludouici-Geladon or equal. Submit detail for approval showing method of flashing and counter-flashing.
Twenty year written roofing guarantee required, approved
hy manufacturer of roofing materials must be submitted to
Lender's Engineering Dept.
25. CEl\tiENT FINISH. All sidewalks, courts and cellar
bottoms must be excavated at least twelve inches below finish,
using six inches of clean cinder fill; 'vell tamped, five inches
of cinder concrete 1-3-5 mix. Boiler aild machine room floors
must be 34" stone or gravel concrete 1-3-5 mix) one inch finish coat of 1 to 3 mix, 'vith approved hardener, ruled in
squares and not more than three feet 6 inches nor less than
two feet. All cement floors must have ruled joints over steel
construction in addition to any o.ther ruling.
26. P AR.TITIONS AND FURRING. All exterior walls

to
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be furred with terra cotta block, except certain walls backed
with terra cotta. All partitions enclosing all shafts, bathrooms and columns, shall be terra cotta block, laid in cement
mortar 1 to 3 mix. Room partitions may be of gypsum block
at least three inches thick laid in bond mortar, Partitions dividing apartments to be laid double with layer
page 299 ~ of Johns-Manville "Double Neptune" Hair Insulator Between or equal. All block laid true to
line, plumb, well bended and anchored at bucks. No wardrobe closets shall be less than 24 inches deep finished; linen
closets may be 20 inches deep. Where medicine cabdnets oc- .
cur back to- back, walls must have 1/8" steel plate betwe.en,
built into masonry, extending two inches on all sides.
27.

28. DU}riBWAlTERS. Where travel is three or more
stories they shall be electric Burdette-Roundtree make or approved equal, unless specific approval is obtained for the use
of hand power dumbwaiters in which event they shall be
Sedgwiek automatic brake dumb,vaiters. Design of roof
bulkheads to be submitted for approval.
29. CORNER BEADS. Con1er beads on all exposed vertical corners, National or equal, mitered at window heads where
plaster jambs are approved.
30. LA'rHING & PLASTERING. All metal lath and furring to be 24 gauge expanded metal or equal, shoradized, galvanized or painted. All plastering on hollow tile or g-ypsum
to be two coat brown and hard finish. Three coat work on
metal lath. Bond plaster for scratch coat on concrete. Halls
of all sleeping room floors, also living rooms of each apartment to have flat ceilings with moulded cornice. Where
beamed cealings occur in other rooms, beams shall be evenly
spaced \vith finished drops not over 5" nor less than 3". No
exposed pipe runs will be allowed above basement. Lime. to
be Tiger Brand or equal. Foundations for all tile work to
be of Portland Cement. .All crevice rooms in basement and
sub-basement, including boiler rooms, to be cement mortar
· plastered. Interior partitions in basement laid in face brick
with properly struck joints, need not be plastered. Exterior
or tank and pent house must be face brick or othe~ approved:
material. If stuccoed on brick or terra cotta, exterior surface of walls must be dampproofed with 2 coats of Toch Bros.
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R. I. "\V. or equal and 3 coat integrally 'vaterpage 300 ~ proofed cement mortar since stucco applied.
31. VENTILATION. 1\.ny system required must be ample and complete, designed by a competent engineer approved
by the I.. ender. Proper hoods and fines for exhausting fumes
from all ranges must be provided.
32. REFRIGERATION. Refrigerators shall be equal to
the "Sanitor" type as made by the White Enamel Refrigerator Co. and of sizes not less than those indicated by their
No. 32 for three rooms and less. No. 12 for four and five
rooms and No. 12 for six and seven rooms. All refrigerators to h~ave white enamel finish. Central refrigerating plant
to be provided with pipe coils to individual apartment boxes;
design made aud capacity of refrigerating plant to be submitted to Lender's Engineering Dept. before contract for
same :is a.'varded; refrigerating machinery to be installed in
duplicate.
33. FINISHED CAR.PENTRY. 1vfaterial shall be first
quality gum, poplar, sap birch, white pine or approved equal.
Trim must be set true to line, plumb and properly anchored,
detail as approved; all trim to be back painted before setting. All door and window trim to have mitered joints. Butt
joints will not be allo"red. Base, chair rail, picture and
wire mouldings to be put up in approved method. Panel
moulding of "rood applied direct to the plaster, must be kiln
dried a-1 Bass Wood dressed bac.k applied with 11,4" cut
nails, properly set for sparkling. ~ Workmanship and material equal to the work on the American Moulding Co. All
jambs of exterior door frames at least 1=%," thick. All intenlor doors shall be built-up be at least 1%" thick, staved core
stiles and rails, panels birch or gum, at least 7/16" and five
ply. Samples of trim and cut section of door stiles and panel
required. All jambs to have full trim. Plinths at all door
openings except where integral or combination buck and
trim are used. At least one door in each chamber
page 301 ~ to have full length mirror "patent back."
Kitchen cabinet details to be submitted for approval. Proper built-in receptacles must be installed with
plate glass where hose racks occur.
34. KALAiviEIN DOORS & TRIM. l{alamein doors. and
trim where used, Howell, Field & Goddard "Standwell"
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make or equal with ·underwriter's label where required. Submit sample. for approval. ~oof and pent -doors must have
proper drip strips. Submit detail of construction of saddle
or stops under same. All doors opening on roof must be
flush panel type.
35. HOLLOW lVIETAL DOORS. & TRIM. All trim and
doors of elevator shafts to he of hollow metal, Dahlstrom of
equal, or furniture. steel on wood, Ho,vell, Field & Goddard
or equal 'vith Underwriter's label where required. Details
and samples to be approved, including finish.
36. FINISHED HA.RD\VARE. Finished hardware shall
be commensurate with character of building. Samples to be
submitted for approval, Yale or Russ-win make or equal.
All exterior hardware, including trim and screws brass or
bronze. Elevator door hangers, Reliance Ball Bearing or
equal. 2-25-24.
37. INTERIOR MARBLE. Walls. of vestibule, lobby and
other public spaces to be of marble, Bottrlcino or equal as approved. Floors above spaces, halls and elevator lobbies except stair halls partitioned off from bath corridors to be marble tile, Tennessee or equal, or terrazzo 'vith brass inlaid expansion joints. All marble and terrazzo, to be jointed over
steel construction. Stair treads and platforms open to the
public spaces and door saddles to be of Teru1essee or equal
marble. Samples of all marble to be submitted for approval.
page 302

~

38. TILEWORK. All toilet and bathroom walls
must be of tile or terrazzo or equal finish as. ap·
proved (Standard) at least three feet six inches high and six
feet six inches high on built-in ends and sides of tubs at
showers and to a line 'vith stalls in public toilet rooms. Floors
of coramic tile or equal laid to cove base. Preparation for
wall tile must be of cement mortar on either terra cotta block
or metal lath. Certificate of grade from the manufacturer
must be submitted to the Lender covering; all this shipments.
39. TERR.Azz,o. All terrazzo floors, borders and base
must he laid up on proper foundations. with brass inlaid expansion joints, no single surface larger than sixteen square
feet. Special care must he taken to joint all work including
base over steel construction.
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. 40. MAIL CHUTE & BOX. Sleeves for mail chutes, if any,
must be set with the arch forms. Installation to be of Cutler
make or-equal.
41. REVOLVING DOOR.S. Revolving doors, if any, to be
of drawn bronze; panic-proof type and where side doors, if
any, to be of same rna terial.
42. FLAGPOLE. If any, anchorage of flagpole must be attached to the steel frames and proper provision made against
rust and for waterproofing where they come thru the roof or
walls of structure.
43. WEATHER STRIPS. All exterior windows and doors
must be provided 'vith zinc weather strips or equiv_alent of
approved type.
44. PAINTING. All exterior work, requiring paint, to be
shop primed and at least three coats in the field, lead and oil.
All interior trim to be back painted, lead and oil primed, and
to be at least four coats. Walls to be sized and painted at
least three coats. Plaster ceilings main rooms, same. Ceilings of sleeping- rooms and of halls of sleeping- room floors,
sized and kalsomined. Walls and ceilings of bathrooms to be
three coat work, two coats lead and oil and one. coat white
enamel. Public rooms to be of special finish, compage 303 ~ mensurate with character of building. Elevator
shafts, if not plastered, must be carefully laid up
with clean struck joints and painted at least three coats lead
and oil or equal. 2-26-24.
45. WOOD FLOORS. Finished 'vood floors shall be
"Clear" grade straight 'vhite oak, or approved equal,
13/16" thick, not more than 21,4" face, tongue and grooved,
aud milled, and hollow back, strip laid; self border at least
12" wide to be provided in living rooms and dining rooms.
All hard,vood floors must me well surfaced, filled and struined,
shellaced and fax finish or equal finish as app-roved. l{itchen
and service rooms may be of first quality hard face combed
grain yello'v pine. Kitchen and servants' rooms may have
cement floors and tile base with insert for linoleum. Samples
for all floors to be submitted for approval.
46. BATFIROO:NI ACCESSORIES. Toilet and bathroom
accessories to be'' Fairfacts'' built-in or American Enamelled
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Products Co. '' Sno-wite' '. or equal, and to include paper
holder, towel bars, soap dish, and combination soap and grab
rail inserts, !1edicine cabinets built-in type, metal only enamelled "White Steel" Sanitary Furniture Co. No. 2022lh, or
equal. All cuts and descriptive data of bathrooms and toilet
accessories to be submitted for approval of Lender's Engineering Dept. as to type being commensurate with character
of building.
47. ELECTRIC FIXTURES. Lighting fixtures shall be
commensurate with character of building·. Cuts or detailed
drawings to be submitted for approval.
48. KITCHEN .EQUIPE:NITN. All mechanical lines, including water, gas, electricity, refrigerators, ventilation, etc.,
must be provided as may be required and carried ready for
connection to the fixtures for the necessary lci.tchen equipment, commensurate with this class building, and
page 304 ~ its use. Cuts of gas ranges and kitchen cabinets
must be submitted for approval. Cabinets
"White Enamel" \Vhite House line or equal. No. 1 or No.
27 for 2 and 3 rooms, No. 39 for four and five and No. 50
for six and seven rooms. Gas ranges white enamel "Clark
Jewel ' ' or equal.
49. FURNISHINGS. None.
50. LAUNDRY. Cuts and descniptive data of laundry
plumbing fixtures, dryers and mechanical equipment shall be
submitted to the Lender's Engineering Dept. for approval.
SPECIAL NOTE: The building shall be erected in accordance 'vith the foregoing general requirements and such
other, further and additional plans, details and specifications
as may be approved by the Lender from time to time.
When the height of building exceeds 150ft. flooring, windo·w
frames and sash doors, trim and other interior finish must be
of approved incombustible. material.
2-26-24.
page 305
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EXHIBl~

GILLESPIE #1.

NOTICE OF DEFAULT.

SIRS:·
NOTICE IS HEREBY GIVEN YOU by the un,dersigned,
as Trustee, under a certain TRUST MORTGAGE from yqu
to the undersigned, as Trustee, dated March 3, 1924, securing
an issl!e of $450,000 FIRST l\iORTGAGE SERIAL SIX
AND ONE-RAL:B, PER CENT COUPON GOLD BONDS
and covering certain property situated in the City of Richmond in the Commonwealth of Vtirginia, w'hich property is
more particularly described in said. mortgage, which mortgage was recorded on the 11th day of March, 1924, in the ofiice of the Clerk of the Chancery Court, City of Richmond,
Commonwealth of Virginia, in Deed Book 301-C at page 73
thereof, that you are in default under said mortgage w.ith
respect to the amounts hereinbelow listed, required by the
terms of said mortgage. to be deposited, on or before the 3rd
·day of May, 1926, with. S. W. Straus & Co., Incorporated, at
~o. 565 Fifth Avenue in the City of New York, the depositary designated in said mortgage, for the account of the
holders of the aforeswid bonds:
Date Due
July
Aug.
Mar.
Mar.
Apr.
May

P:rincipal

Interest . [neoma Tax

3
$2,023.99
3
2,437.50
3, 1926, $6,500.
14,625.
3
1,166.67 2,402.29
3
1,166.67 2,402.29
3
1,166.67 2,402.29
$10,000.01 $26,293.36

$585.
292.50

Total
$2,023.99
2,022.50
21,417.50
3,568~96

3,568.96
3,568.96
$877.50

$37,170.87

This notice is given you pursuant to Article VII of the
aforesaid mortgage and you are hereby further notified that
if the above defaults shall continue for a period of thirty days
after the-giving of this notice, the undersigned, as trustee, as
aforesied, may, without further notice, declare
page 306 ~ the principal of all the bonds outstanding under
·
the aforesaid mortgage to be due and payable immediately and thereupon take such legal steps, provided by
law or said mortgage, as may be necessary to enforce the
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payment of said bonds, as well as other proper claims and
charges relating thereto.
Dated, Ne.w York, May 4, 1926.
WALTER S. KLEE,
WALTER S. KLEE, as Trustee.
ToStuart Court Realty Corporation,
Stuart Court Apartment Building,
Richmond, V a.
and
Mr. Michael A. Weller,
C/o Weller Constructi<?n Company,
1010 Vermont Avenue, N. W.
Washington, D. {J.
and
Mr~ Joseph I. Weller,
C/o Weller Construction Company,
1010 Vermont A.venue, N. W.
vVashington, D. C.
page 307 ~ Gillespie
vs.
Stuart Court Realty Corp.
EXHIBIT GILLESPIE #2.
NOTICE OF DEFAULT.
SIRS:
NOTICE IS HER.EBY GIVEN YOU by the undersigned;
As Trustee under a certain TRUST MORTGAGE from yop.
to the undersigned, as Trustee, dated March 3, 1924, securing an issue of $450,000 FIRST 1\!I:ORTGAGE SERIAL SIX
AND ONE-HALF PER CENT COUPON GOLD· BONDS
and covering certain property situated in the City of Richmond in the Commonwealth of Virginia, which property is
more particularly described in sadcl mortgage, 'vhich mortgage
was recorded on tl1e 11th day of March, 1924, in the office of
the Clerk of the Chancery Court, City of Richmond, Commonwealth of Virginia, in Deed B'ook 30t-C at page 73 thereof,
that you are in default under said mortgage with respect to
the amounts hereinbelow listed, required by the terms of said
1
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mortgage to be deposited, on or before the 3rd day of October, 1926, with S. vV. Straus & Co., Incorporated, at No. 565
Fifth A venue in the City of N (HV Ork, the depositary designated in said mortgage, for the account of the holders of the
aforesaid bonds:
Date Due

Principal

9/3/25
3/3/26
3/3/26
4/3/26
5/3/26
6/3/26
8/3/26
9/3/26
10/3/26

$ 6,500.00 $ 3,046.87
1,166.67 2,402.29
1,166.67 2,402.29
1,166.67 2,402.29
1,166.67 2,402.29
1,166.67 2,402.29
1,166.67 2,402.29
1,166.67 2,402.29

Interest

--------

$15,833.36 $22,265.19

1ncome Tax

Total

$ 585.00
292.50

$ 585.00
9,839.37
3,568.96
3,568.96
3,568.96
3,568.96
3,857.24
3,568.96
3,568.96

288.28

---

$1,165.78

$39,264.33

This notice is ,griven you pursuant to Article VII of the
aforesaid mortgage and you are hereby further notified .that
if the above defaults shall continue for a. period of thirty days
after the giving of this notice, the undersigned, as
page 308 ~ trustee, as aforesaid, may, without further notice·, declare the principal of all the bonds outstanding under the aforesaid mortgage to be due and payable immediately and thereupon take such legal steps, provided by la'v or said mortgage, as may be necessary to enforce the payment of said bonds, as well as all other proper
olaims a.nd charges relating thereto.
Dated, New Yorl\:, October 6, 1926.

WALTER S. KLEE,
WALTER S. !{LEE, as Trustee.
To:
Stuart Court Realty Corporation,
Stuart Court Apartment Building,
Richmond, Va.
and
Mr. Michael A. Weller,
Cjo "\Veller Construction Company,
1010 Vermont Avenue, N. W.,
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Washington, D. C.
and
Mr. Joseph I. Weller,
Cjo Weller Construction Company,
1010 Vermont Avenue, N. W.,
Washington, D. C.
page 309}

(Filed

~Iay

19th, 1927.)

Virginia,
In the La,v and Equity Court of the City of Richmond.
William R. Gillespie, Complainant,
vs.
Stuart Court Realty Corporation, Defendant.

EXCEPTIONS TO REPORT.
Exceptions taken by Henry S. Wallerstein, and Pollard &
Bagby, Incorporated, petitioning creditors herein, to the report of Commissioner J. R. Tucker, to whom this cause was
referred by decree made herein on the 7th day of February,
1927, and whic.h report bears date of May 17th, 1927.
First ExcetJtion: For that said Commissioner reported as
a matter of fact and la'v that the complainant, William R.
Gillespie, as holder of said honds and coupons, has the right
to institute and maintain the present proceedings, while uncontradicted evidence shows that the complainant has no benefic.ial interest in the, securities which form the subject matter
of this suit, nor is he a holder of same 'vithin the legal acceptation of that term.
Second Exception.: For that the said Commissioner reported as a matter of fact that the complainant ha.s the right
to institute and maintain the present proceeding. Basing
his legal conclusions upon Section 5144 of the Gode, the said
Commissioner did not report that under that Section of the
Code it is also necessary to have the person or persons owning the beneficial and equitable interests a party to the proceedings.

Thi,rd Exception: For that said Commissioner reported that
the lien of the trust :rviortgage dated Mareh 3rd, 1924, from
Stuart Court R.ealty Corporation to Walter S. Klee, Trustee,
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was a first and prior lien on the property, whereas the ·evidence shows that usurious interest is charged, and under the
laws of the. State of New York that such usurious interest
voids the entire obligation. The Commissioner
page 310 ~ should, therefore, have reported as a first and
prior lien the deed of trust dated March 8th, 1924,
from Stuart Court Realty Corporation to Leon M. Nelson and
Robert M. Pollard, Trustees.

Fourth Exception: For that said Commissioner reported
that the petitioning creditors, Henry S. Wallerstein, R. T.
Gregory and Pollard & Bagby, Incorporated, holders of the
second mortgage notes, cannot set up us'ttary in the first mortgage, while the laws of the State of Ne'v York, being the
proper law in this case, gives the junior encumbrancers that
right.
Wherefore, the said petitioning creditors do except to the
said .report of the said Commissioner, and pray that their
said exceptions may be sustained, and that the said report
may be corrected in the manner indicated by said exceptions.
Dated: May 19th, 1927.

WALLERSTEIN, GOODE & EVANS,
Counsel for petitioning creditors, Henry S.
Wallerstein, and Pollard & Bagby, Incorporated.
. page 311 ~

(Filed June 14th, 1927.)

Virginia,
In the Law and Equity Court of the City of Richmond.
Wm. R. Gillespie, Complainant,

v.

0

0

Stuart Court Realty Corporation, Defendant.
EXCEPTIONS TO COMMISSIONER'S REPORT.
The D·efendants except to the Report of the Commissioner
on the following grounds:(1) That the Commissioner erred in holding that the Complainant had a legal right to institute and maintain. this suit.
{This exception available to all defendants.)
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(2) That-the. Commission·er erred in holding that the bonds
secured under the trust from STUART COURT REALTY
CORPORATION to \VALTER S. l(LEE, TRUSTEE, were
an existing lien on the property of the defendant described iu
the ~ll of Complaint. ( ~rhis exception available to all defendants except Stuart Court Realty Corporation.)
( 3) The Commissioner erred in holding that the bonds secured by the first trust mortgage are valid and enforceable
in a court of equity. (This exception available to all defendants except Stuart Court Realty Corporation.)
(4) The Commissioner erred in holding that under the provisions of Section 5144 of the Virginia Code, the complainant
had a right to maintain t~is suit, because:
(a) This Section does not apply to this suit, because this
suit does not purport to be brought either by the. holder of
the legal tide for the use and benefit of the beneficial owner,
or by the beneficial owner direct.
(b) Under this Section, if applicable, the S. W. STRAUS
& COMPANY is the beneficial, equitable owner of
page 312 ~ the bonds sued on, and must, therefore, be deemed
the real plaintiff. (This exception available to
all defendants.)
(5) The Commissioner erred in holding that the complainant is entitled to maintain this suit as a "hplder", under
Section 5613 of the Virginia Code, for the reason that this
suit is not a suit on the bonds themselves, but is an action
to foreclose a mortgage securing the payment of said bonds.
(This exception available to all defendants.)
(6) The Commissioner erred in failing to hold that S. W ..
STRAUS & COl\1PANY were the real plaintiffs, thereby preventing the defendants from raising the question as to the
right of Straus & Company to maintain this suit, because of
their being a foreign banking corporation doing business in
the State of Virginia when disqualified to domesticate in said
State. find/or to obtain a licenRe to do business therein. (This
exception available to all defendants.
(7) GILLESPIE having been held to be a holder not iu
. due course, and the attorney in fact for S. W. STRAUS &
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CO~IP ANY, the Commissioner erred in holding that he had
a right to maintain this suit.

(7%) The failing· to find that the transfer of the bonds from
S. W. STRAUS & COMP.A.NY to GILLESPIE \Vas a mere
shift to evade S'rR-A.US & COJ\tiPANY'S disqualification to
sue in this case. (Exception available to all defendants.)
(8) The Commissioner erred in holding that the bonds and
deed of trust securing same were contracts of the State of New
York. (Exception available only to Stuart Court Realty Corporation, since inconsistent \vith contention of other defendants.)
( 9) The Commissioner erred in failing to find that the making of the bonds payable in the State of New York was a
mere shift to evade the usury laws of the State of Virginia. (Exception available to all defendants.)
(10) The Commissioner erred in failing to find that there
\vas usury in the loan secured by the first mortgage. (Exception available to aU defendants.)
(11) The Commissioner erred in holding that the defense
of usury \Vas unavailable to the defendant STUpage 313 ~ ART COURT REALTY CORPORATION and
the defendant POLLARD & BAGBY. (Exception
available to the defendants mentioned.)
(12) The Commissioner erred in holding that the New
York statute concerning usury, and the decisions construing
same, are npplicabl.e in this action. (This exception available only to Stuart Court Realty Corporation.)
(13) The Commissioner erred in holding that the New York
sta.tute forbidding the plea. of usury by a corporation is applicable in actions in the courts of the State of Virginia, so as
to prevent a corporation not incorporated under the laws
of the State of New York from making such defense. (Thi~
exception available to all defendants.)
(14) The Commissioner erred in holcling that a junior mortgagee is not entitled to attack a prior mortgage on the ground
of usury in a debt secured by said prior mortgage. (This
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exception available to all defendants except Stuart Court Realty Corporation.)
(15) The Commissioner erred in holding that notice of a
prior mortgage bars a subsequent mortgagee from attacking
said prior mortgage as invalid. (This exception available
to all defendants except Stuart Court Realty Corporation.)
(16) The Commissioner erred in failing to consider the provisions of the mortgage sued on in connection with the validity of said mortgage. (This exception available to all defendants except Stuart Court Realty Corporation.)
(17) The Commissioner erred in failing to hold the mortgage sued on to be fraudulent under Section 5184 of the Virginia Code, by reason of the following provisions of the said
mortgage:-

(a) The provision authorizing the trustee to consent to the.
renewal, replacement or substitution of any of the property
· c-onveyed by said mortgage.
(b) The provision subjecting the property conveyed to
liability for debts incurred by the trustee in the administration of his trust.
·
(c) The provision authorizing the substitution of a trustee
without the authorization of a court of this .State.
(d) The provision subordinating the bonds of any bondholder 'vho should institute suit to all other bonds
page 314 } secured by said mortgage.
(e) Dive1·s other provisions of the said mortgage inconsistent with the avo,ved purpose of the same and with the laws
of the State of Virginia, and otherwise fraudulent as to creditors of the STU.A.RT COURT REALTY CORPORATION.
(This exception available to all defendants except Stuart
Court Realty Corporation.)
(18) The Commissioner erred in finding that the junior
mortgages are barred from any relief by unclean hands. (This
exception available to all defendant's except Stuart Court Realty Corporation.)
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(19) The Commissioner erred in holding that the junior
mortgagees are barred from the relief prayed for, because
they have not offered to pay the amount advanced on the
senior mortgage. (This exception available to all defendants except Stuart Court Realty Corporation.) .

STUART COURT REALTY CORPORATION,
By Counsel.
SHEWMAiill & GARY,.
Counsel for the defendant.
And now at this day, to-wit: In the Law and
Equity Court of the (Jity of Richmond, the 30th
day of J nne, 1927 :
·
page 315 }-

William H.. Gillespie, Plaintiff,
against
Stuart Uourt Realty Corporation, Defendant.

In Chancery.
This cause c-ame on this day to be further heard upon the
papers heretofore read therein, upon all the proceedings had
in said cause, and upon the report of the Commissioner in
Chancery, J. Randolph Tucker, dated May 17, 1927, and :filed
May 18, 1927, and the depositions, papers and exhibits therewith :filed and referred to, and on the exceptions to said report of Stuart Court Realty Corporation and of Henry S.
Wallerstein and Pollard and Bagby, Inc.
On consi<leration whereof the Court doth overrule the exception to said report and said report is hereby ratified and
confirmed.
·And the Court doth adjudge, order and decree as follows,
to-wit:

First: That said defendant, Stuart Court Realty Corporation was, on the 8th day of March, 1924, and thereafter, a
corpora.tion duly organized and existing under the laws of the
State of Virginia and authorized to o'vn, maintain a.nd opera.te the property and premises hereinafter mentioned and referred to, and to make, execute and deliver the trust mort-
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gage hereinafter mentioned, and to make, issue and deliver
the bonds therein referred to.
Second: That pursuant to resolution of its Board of Direc- .
tors and stockholders at meetings duly called and held, and in
the exercise of its corporate powers, said defendant did, on
or about the 8th day of ~{arch, 1924, make, execute and deliver its temporary bond bearing date ~£arch 3, 1924, for the
principal sum of $450,000.00, under the terms of which the said
defendaJlt promised to pay to bearer, or to the
page 316 ~ registered holder thereof in case of registration,
the said sum of $450,000.00, upon the dates and
for the amounts as set forth in said trust mortgage; and
that said temporary bond was duly authenticated by the Trustee as prescribed in the said tn1st mortgage.

Third: That on on about March 8, 1924, pursuant to resolutions duly passed by its Board of Directors and stockholders, the said defendant, in order to secure the payment of the
principal and interest of said temporary bond and of the
permanent bonds thereafter to be issued, duly made, executed,
acknowledged and delivered to Walter S. Klee, as Trustee,
its trust mortgage dated 1\tiarch 3, 1924, a true copy of whicJ1
said trust mortgage is filed with the bill of complaint in
this cause as Exhibit" A", and in and by said trust mortgage
the said defendant did give, grant, bargain, sell and convey
to said Walter S. l{lee, as Trustee, and to his heirs, successor or successors, in trust, all and singular the property therein mentioned and described, to "rhich trust mortgage, recorded in the Clerk's .Office of the Chancery Court of the· City
of Richmond, Virginia, in Deed Book 301-C, at page 73, reference is made for a description and identity of said property.
Fotu·th: rrhat said trust mortgage was duly authorized,
made, executed and delivered in conformity with law and
duly admitted to record in the Clerk's Office of the Chancery
Court of the City of Richmond, Virginia, on the 11th day of
March, 1924, and is recorded in Deed Book 301-C at page 73,
as required by law.
Fifth: That said temporary bond for $450,000.00 was. immediately executed and delivered, authenticated by the endorsement thereon of the certificate of said Walter 8.
page 317 } Klee, as Trustee, as provided in and by said bond
and said trust mortgage, and as so authenticated
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was duly issued and delivered; and that thereafter, as provided in said trust mortgag·e, said temporary bond was exchanged for .permanent bonds of equal principal amount, of
\Vhich total amount $450,000.00 permanent bonds, duly executed, authenticated and delivered, are no'v outstanding.

Sixth: That in and by said trust mortgage the said defendant agreed to deposit ·with S. W. Straus and Company, Inc.,
on September 3, 1925, and on the 3rd day of each of the next
succeeding five months, one- sixth of the principal due March
3, 1926; and that the said defendant did not deposit the said
sums for the payment of the principal amount of the bond
for $6,500.00 due and payable l\Iarch 3, 1926, and has failed
to deposit any sums with which to meet the payment of the
bonds maturing on said date, and has failed to provide for the
payment of interest maturing account of the semi-annual interest represented by coupons maturing September 3, 192_6,
aggregating $14,423.75, but from time to time has paid, on
account of said interest, the sum of $4,580.69.
Seventh: That vV. R. Gillespie, the complainant, is the
holder of the entire amount of said bonds now· in default, as
well as the coupons for the matured and unpaid interest; and
pursuant to Section 7 of Article Nine· of said trust mortgage,
did give notice to said defendant and complied with the conditions to enable him to bring this ac.tion, and the said Walter
R. IGee, Trustee, has given his consent that said complainant
should bring this action.
Eighth: That the liens upon the property of said defendant, referred to in said trust mortgage, and the order of priority are, as contained in the report of the Oommispage 318 ~ sioner, J. Randolph Tucker, as follows:

''1-a.. Trust mortgage dated March 3, 1924, from Stuart
Court Realty Corporation to Walter S. K:Iee, Trustee, duly
recorded in the Clerk's Office of the Chancery Court of the
City of Richmond, under date of :March 11, 1924, in D. B.
301-c, pa.ge 73, securing an issue of FOUR HUNDRED AND
FIFTY THOUSAND ($450,000.00) DOLLARS of First Mort~
gage Serial 61A~ o/o Coupon Gold Bonds, of 'vhich total issue
FOUR IIUNDR.ED AND FORTY-THREE THOUSAND
FIVE HUNDRED ($443,500) DOLLARS, face value, and
interest coupons thereto attached maturing· and pa:yable subsequent to September 3, 1926, is secured by a first and prior

Stuart Court Realty Corp., etc. v. W. R. Gillespie.

275

'.lien superior to the lien securing that portion of said issue
hereinafter referred to in 1-b.
. 1-b. SIX TIIOUSAND FIVE HUNDRED· ($6,500~00)
DOLLARS, face value, of First Mortgage Serial 61h7o Coupon Gold Bonds and FOURTEEN THOUSAND FOUR
HUNDRED AND THIRTEEN AND 75/100 ($14,413.75)
.DOLLARS of interest coupons maturing and payable Se-vtember 3, 1926, (less a. credit payment thereon of FOUR
THOUSAND FIVE HUNDRED AND EIGHTY AND 69/100
($4,580.69) DOLI.u\.RS, of which the complainant is the
holder, secured by the Trust Mortgage referred to in 1~a
supra, but expressly subordinated by the terms of said tntst
mortgage to the remainder of said bonds.
2. Deed of trust dated Ma.rch 8, 1924, from Stuart G01.1rt
Realty Corporation to Leon l\L Nelson and Robt. N. Pollard,
Trustees, recorded in the Clerk's Office of the Chancery
Court of the City of Richmond, :Niarch 11, 1924, in D. B. 303-a,
p.19, securing the payment of the sum of SEVENTY THOUSAND ($70,000.00) DOLLARS and interest at the rate of
7% per annum thereon, evidenced ·by twenty-eight (28) negotiable notes, each for the sum of TWO TfiOUSAND FIVE
HUNDRED ($2,500.00) DOLLARS, all dated 1\iiarch 8, 1924,
and payable on or before ten (10) years after date. The lien
of this trust deed is, by its te1·ms, expressly subordinate to
the lien of the trust mortgage hereinabove referred to in 1-a
and 1-b."
..
And the Court doth further adjudge, order and decree that
unless the said defeHdant, or someone for it, on or before the
30th da.y of ,Jnly, 1927, pa.y to the said complainant, W. R.
Gillespie,the sum of $6,500.00 principal amount of the bonds
matured and unpaid, and the interest accrued, represented
by said coupons, up to and including the 3rd day of September, together with interest on the several installments of
interest at the rate of 6% pe-r annum from the
page 319 ~ date of the said several installments of interest~
the said defendant, and all persons claiming under it any interest in said mortgaged property, shall be barred
and foreclosed of and from all right and equity of redemption
in aud to said mortgaged property and every part thereof.
And the Court doth further adjudge, order and decree that
unless payment be made to said W. R. Gillespie, as aforesaid,
on or before the 30th day of July, 1927, then Irvin G. Craig
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and ~lorton L. Wallerstein, who are hereby appointed Spe·
cial Commissioners for the purpose, after giving notice. containing a brief general description of the property to be sold
and the amount of the indebtedness due thereon as hereil1
stated by publication twice a week for four successive weeks
prior to such sale, in Times-Dispatch, a daily newspaper of
general circulation, published in the Uity of l:tichmond, shall
sell in the City of Richmond, on the premises, at public auction to the highest bidder, for cash and in one parcel, all of
the property of said defendant embraced in said trust mort·
gage and subject thereto; said property to be sold subject to
the lien of Bald trust mortgage of 1\tfarch 8, 19Q4, to vValter s.
Klee, Trustee, for. the secunty of said $443,500.00 principal
amount and accrued and unpaid interest thereon, except such
as is represented by the coupons held by the complai:tiant, W.
R .. Gillespie, according to the report of Commissioner J. Randolph Tucker.
.And the Court doth further adjudge, order and decree as
provided by Section 4 of Article IX, page 48, of the said trust
mortgage, marked Exhibit ''A'' filed with the bill, that in
case. of a sale under this decree any purchaser at any sale
under this decree, for the purpose of making ·setpage 320 ~ tlement or payment for the property purchased,
shall be entitled to use and apply any bonds and
any matured and unpaid coupons secured by said trust mortgage by presenting such bonds and coupons in order that
there may be credited tbereon the sums applicable· to the payment thereof out of the net proceeds of such sale, to the owner
of such bonds and coupons as his redeemable share of such
net proceeds, after making any deductions which may be
made from the proceeds of sale for cosh!, expenses, compensations and other charges.
Said Irvin G. Craig and Morton L. Wallerstein, Special
Commissioners, ma.y, from time to time, adjourn any sale
directed by this decree at the time and place advertised for
such sale, and without further notice, advertisement or p:nblication, may make sueb sale at the time and place in the City
of Richmond to which tl1e same may be adjourned.
B·efore aeting under this decree said Special Commissioners shall enter into bond before the Clerk of this Court, \vi.th
satisfactory ~ecurity, in the penalty of $5,000.00, conditioned
for the faithful performance of their duties as such Commissioners and what they shall do hereunder they shall report
to this Court.
The defendant indicating its intention to apply to the Su-

•
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preme Court of Appeals of Virginia for a writ of appeal from
this decree, it is ordered that the provisions of this decree be
· suspende.d until the 15th day of August, 1927, upon the d~
fendant corporation, or some one for it giving bond, within
ten days from this date, before the Clerk of this Court with
sufficient surety in the penal sum of $5,000.00 conditioned as
prescribed by law.
A Copy, Teste.:
LUTHER LIBBY, Clerk.
page 321

~

I, Luther Libby, .Clerk of the Law and Equity
Court of the City of Richmond, do hereby certify
that the foregoing is a. true transcript of the record in the
above entitled cause, wherein 'Villiam R. Gillespie is complainant, and Stuart Court Realty Corporation, defendant,
and that the complainant had due notice. of the intention of
the sa.id defendant and the. petitioner, Henry S. Wallerstein,
to apply for such transcript.
Given under my hand this 25th. July, 1927.
LUTHER LIBBY, Clerk.
A Copy, Teste :
II. STEWART JONES, C. C.
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