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IN THE

~ Supreme Court of Appeals of Virginia

- AT RICHMOND.

Record No. 1409

VIRGINIA ELECTRIC AND POWER COMPANY,
Plaintiff in Error,

T V8.

W. L. VELLINES, Defendant in Error.

To the Honorable Judges of the Supreme Court of Appeals of
Virginia:

Your petitioner respectfully showeth unto your Honors
that it is aggrieved by a judgment entered on the 3rd day of
March, 1933, by the Court of Law and Chancery of the City
of Norfolk, in favor of W, L. Vellines against your petitioner
for the sum of Five Hundred Dollars ($500.00), with interest
thereon from the 22nd day of December, 1932, until paid. The
transeript of the record, together with the original exhibits
in the case are herewith presented. The petition is adopted
as the opening brief, and a copy was -delivered to counsel for
‘W. L. Vellines on the 5 day of May, 1933. The parties will be
designated in this petition as they appeared in the lower
court. Oral argument on this petition is requested.

FACTS.

This is an action of trespass on the case brought by the
plaintiff W. L. Vellines against the defendant for damages to
his automobile and personal injuries sustained when an auto- .
mobile owned and driven by the plaintiff was struck by a
street car of the defendant company at what is known as
the 8th Street crossing, Willoughby Beach. The defendant
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owns and operates a double track electric car line from Ocean
View to Willoughby Spit, where it makes connection with the
ferry to Old Point Comfort. The roadbed is rough and can
only be crossed at certain fixed crossings (M. R., 36)23The
tracks run East and West, and on either side of the tracks,
and 8.2 feet therefrom, is a 16 foot concrete road running
parallel with the tracks. The tracks to the Eastward (the di-
rection from which the car came that struck the automobile)
are straight for a distance of 1,500 feet, to a curve, and there
is no physical object to obstruct the view. T7th Street is 1,310
feet East of 8th Street, and 9th Street is 900 feet West there-
from. The plaintiff at the time of the accident, had lived for
four years at Willoughby Beach, approximately 350 feet North
of the car tracks, and on the morning of January 22nd, 1932,
between 6:45-and 7 o’clock A. M. drove out of his lane, which
is 160 feet BEast of the crossing in question (M. R., &%),
turned West on the concrete road parallel with the tracks,
and 8.2 feet therefrom, and after proceeding the 160 feet West,
made a left hand turn Southward, after holding out his hand,
on to the tracks of the defendant company and was struck by
the Westbound car just before he cleared the track.

FIRST ASSIGNMENT OF ERROR.

After the jury had found their verdict the defendant for-
mally moved the Court to set aside the said verdiet upon the
ground that the same was contrary to the law and the evidence,
and because of improper instructions (M. R., 15%). But the
Court overruled said motion and entered up judgment in favor
of the plaintiff against the defendant, and to this action of the
Court the defendant excepted, and assigns this action and rul-
ing of the Court in refusing to set aside the verdict and enter
up judgment in favor of the defendant as error. '

CONTRIBUTORY NEGLIGENCE.

From the testimony of Mr. Vellines it is clear that he did not
see the car that struck him until the impact took place, or cer-
tainly until the car was within a few feet of him, and he was
on the track. ‘

On Direct Examination he stated:

“Q. Did you see it?

-~ A. No, I didn’t see no car or I would never have been
struck.” (M. R.,4.)

/"
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'‘On Cross Examination he stated:

Q. I believe you said the first thing you knew of any street
car was when the impact took place?

A. Practically.

Q. In other words, you didn’t see this particular street car
at all that struck you until the impact took place?

A. Every time I looked there was no car in sight.

Q. Then my statement, I assume, from what you just said,
is correct, that you did not see the street car which struck
you until it did actually strike you?

A. Tt might have been a little distance from me; it might
have been a little distance, you understand, but I was practi-
cally across the track when I saw it. I couldn’t help but see--
ing it a little ways from me.

Q. What would you call a little ways—two or three feet?

A. Ten or fifteen feet, I suppose. I couldn’t say exactly to
save my life.

Q. I understood you, in response to Mr. Coleman’s ques-
tion, to say you didn’t see it until the impaét took place; am
I mistaken in this? .

A. T say it must have been about ten or fifteen feet, it was
so close on me.

. Q. Then I believe you say you did see it, according to your
bef&t j%{dgment, when it was about ten or fifteen feet from you?
. Yes. : :

Q. And, at that time, you were already on the track.

A. I was nearly across the track.

Q. You were nearly across the track?

A. Yes, sir. :

Q. And the impact took place almost before you could think?

A. It was pretty quick, as fast as it was coming.”’ (M. R,

PP )24 257

It is true that he says he looked before going on the track,
but this cannot, in the nature of things, be true. He says:

“Q. Now, just before you made that turn, did you look to
see if the street car was coming up in the rear of you?

ftl&, Yes, sir. I suppose about as far as to the end of that
rail.

Q. The end. of what rail?

A. The iron rail there; I guess about twenty feet.

Q. You looked when you were about twenty feet away?

A. Yes, sir.

Q. And you did not see the street car?
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A. No car was in sight then.

Q. You could see down to the curve?

A. I couldn’t see clean to the curve without looking back of
the car. ,

Q. When you started in to make the turn you had a clear
view then? _

A. I have already explained that to you.

Q. Didn’t you have a clear view then to your left?

A. I had as clear view as I could to see some distance
down.

Q. You could see to the curve then?

A. No, I couldn’t see to the curve.

Q. Why? _
A. It was not real light anyhow.” (M. R., pp, ZEZ1.)

. 29— 2
And again:

“Q. How many feet were you from the track when you
looked the last time?

A. T told you along about here (indicating), but I don’t
know how many feet. I glanced around with my hand out.
Now, to look at it, it looks about that.

That would be about forty feet?

. Ididn’t mean that at all. I said about ten or fifteen feet.
. Ten or fifteen feet when you looked? '

. Yes; you can say that.

I don’t want to say it; I want you to say it.

I am saying it.

You were ten or fifteen feet from the track?

. Yes, sir. :

And you were traveling about twelve miles an hour?
. Just about that. I was getting into second gear.

. And, at that time, you looked to your left as far as you
could see down the track?

A. Yes, sir.

Q. And there was no street car in sight?

A. There was no street car in sight, and when I looked up
I saw the other car, and I could just see it ten or fifteen feet,
and it came plowing and tore us right up. There was a tele-
graph pole here.”’

(M. R, 38) Z6 -3

It is hardly necessary to cite any authorities in Virginia
to the effect that the plaintiff’s statement that he looked
wlhien he was ten or fifteen feet from the track and did not see
any car, cannot be true in view of the physical facts. It must

OPOPOPOPOPO

P - YR



Va. Electric and Power Co. v. W. L. Vellines. 5

be apparent that whatever he may say about not .seeing or
hearing the car immediately prior to the accident, the car phy-
sically must have been there, and even if not carrying lights
could have been seen. Murden vs. Virginia Ry. & P. Co., 130
Va. 449.- Had he looked when looking would have been effec-
tive, or had he looked in an effective manner he must have seen
the approaching car.

In the case of Shuster vs. V. R. & P. Co., 144 Va. 387, at
page 393, the Court says:

““While it is true the plaintiff says he looked both ways
as he approached the track and did not see the street car
which caused the accident, this evidence seems incredible in
view of the physical facts. Had he looked, when looking
would have been effective, he must have seen the approach of
the car.

In Washington Southern Railway Co. vs. Lacy, 94 Va. 460,
26 S. E. 834, it is said: ‘The mere fact of looking and list-
ening is not always a performance of the duty incumbent
upon the traveler, for he must also exercise care to make the
act of looking and listening reasonably effective. He must not
approach the track at such a rate of speed that when he
reaches a point where he can see or hear the train it is too
late to protect himself from injury. He must exercise ordi-
nary care in attempting to cross or in crossing the track,
and care is never ordinary care unless it is proportionate to
the known danger’.” ‘

See also Norfolk etc. R. Co.vs. Crow, 110 Va. 7; Norfolk etc.
R. Co. vs. Stricker, 118 Va. 153; Murden vs. Va. Ry. & P. Co.,
130 Va. 449; C. & 0. Ry. Co. vs. Barlow, 155 Va.- 863, and
cases cited therein.

The plaintiff and his witness Galvin testified that ‘*It was
not real light anyway’’ (M. R., 2§, “It was dark” (M. R.,
35)942The plaintiff, however, says: “I could not see clean
to the curve without looking back” (M. R., 2%). “‘I could see
a good distance, at least 100 yards, or more’’ (M. R3%86), and
Galvin, who was standing at the crossing waiting for the East-
bound car, actually did see the street ear that struck the au-
tomobile when it was half a block away, and this block is 1,310
feet long (M. R’,‘ﬁ ), and he further states that at this time
he did not see any automobile on or approaching the crossing
(M. R., 38).
Yo
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Mrs. L. M. Lewis, mother-in-law of the plaintiff, says she

saw the car at the crossing from her house window (M. R.,

¢2 9¥), which is around 3850 feet away. The accident took place
between 6:45 and 7 o’clock A. M. (M. R., &) and the weather /)

man testified that at this time there was occupational ight you

can see to read (M. R., 13(7)7and the street car could be seen

a long way (M. R., 139)% Hence, even if there was no head-

light on the car, as contended by the plaintiff in the lower

court, there was ample daylight under the undisputed evi-

dence for Vellines to have seen the street car if he had looked.

However this may be, both the motorman on the Westbound

car and the motorman on the Eastbound car, testified that the
headlight was lit, and this is not contradicted. (M. R., 48, ?o

V74 .) The plaintiff and his witness make extravagant and

exaggerated statements as to the speed the car was going.

They state that it was traveling 50 to 60 miles an hour, 1t

is apparent, when their position and opportunity for judging

the speed is considered, that this statement is nothing more

than a guess. The Court should take judicial notice of the

fact that a street car cannot and does not run 50 or 60 miles

an hour, but in this case it is not necessary, since the evi-

dence shows that the maximum speed in an actual test, is 37

miles an hour (M. R., 120). The undisputed evidence is that

the plaintiff was traveling 12 or 15 miles an hour (M. R,

/ ’14 ) and if he had looked, when he says he looked, that is when

he was 10 or 15 feet from the track (M. RJ/#8) he was bound

to have seen the approaching car. The plaintiff only had 30

or 35 feet to clear the track, and going at 15 miles an hour or

even 12 miles an hour, he would have cleared the track in less

than two seconds. The street car traveling even at 60 miles

an hour, would only travel 90 feet a second, and therefore it

must have been within 180 feet of the crossing, in distance,

or less than 2 seconds in time, to have struck the automobile.

) The plaintiff says he could see at least 300 feet or more (M.

_R., #6) and that he looked. No court will stultify itself by

K accepting as true, that which is incredible, or that which it

knows to be untrue. It is clear that the plaintiff did not look,

and that such failure makes him guilty of contributory negli-

gence as a matter of law. He drove on a track that he was

thoroughly familiar with, without looking, and was struck by

a car which he either didn’t see at all, or didn’t see until it

was within 10 or 15 feet of him, before he could drive directly

across.

‘The case of Virginia Ry. & P. Co., vs. Harris, 122 Va. 657,
was a collision between a horse and wagon and a street car
in the City of Richmond. The Court, at page 659, says:
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“The crucial principle in this class of cases is that one
who neglects to look for a car when there is an unobstructed
view, just before entering upon the track, and is struck by a
car before he can walk directly across, is guilty of a neglect
of duty in not assuring, or reassuring himself that there is
not a car directly upon him, of which situation the fact that
he is struck is conclusive proof.”’

In the case of Virginia Electric & Power Co. vs. Boltz, 122
Va. 649, the Court in denying a recovery, quotes with ap-
proval from the Johnson case at page 655:

In Virginian Railway Co. vs. Johnson, 114 Va, 479, 76 S.
E. 916, this court said: ‘“We are of opinion that the record
presents a case of concurring negligence. The motorman was -
negligent in failing to keep a proper lookout for travelers at
the Leigh Street crossing; and the plaintiff was likewise
guilty of negligence in driving upon the defendant’s track
without exercising such ordinary care for his own safety as
the exigencies of the situation demanded. Each was visible
to the other for a distance of from seventy-five to one hun-
dred feet, and the accident was due to the concurrent negli-
gence of both, which continued down to the moment of the
impact. The plaintiff approached the street-car track, with
which he was perfectly familiar, and over which he well knew
cars were constantly passing, without taking any adequate
precautions for his protection. He carelessly drove into a
place of known danger with slackened rein and without look-
ing for an approaching car until the point of collision was
reached, when looking was useless, and the car instantly
crashed into the front wheels of his vehicle. In such case, upon
well settled principles, there can be no recovery.”

And again, at page 565:

““There was, as we think, no evidence at all upon which to
apply the doctrine of the last clear chance, and the most that
can be made of the case, from the plaintiff’s standpoint, is
that the accident resulted from a concurrence of her negli-
gence with that of the defendant.”

In Southern Railway Co. vs. Jones, 106 Va. 412, the Court
uses this language at page 417: ’

It is a well established principle that the duty to look and
listen imposed upon a traveler on a highway approaching a
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railroad crossing is a continuing duty, and if there is any
point at which, by looking and listening, a person injured could
have avoided the accident, and he failed to do so, then his
contributory negligence defeats a recovery for the injury.
If he could have seen and did not see an approaching train,
then he failed to discharge the duty which the law imposes.”’

In the case of Virginia Ry. & P. Co. vs. Johnson, 114 Va.
479, which was a personal injury case, there was a demurrer
to the evidence. Judge Whittle, in delivering the opinion of
the Court, at page 481, states:

““We are of opinion that the record presents a case of con-
current negligence. The motorman was negligent in failing
to keep a proper lookout for travelers at the Leigh Street
crossing; and the plaintiff was likewise guilty of negligence in
driving upon the defendant’s tracks without exercising such
ordinary care for his own safety as the exigencies of the situa-
tion demanded. Each was visible to the other for a distance
of from seventy-five to one hundred feet, and the accident
was due to the concurrent negligence of both, which continued
down to the moment of the impact. The plaintiff approached
the street-car track, with which he was perfectly familiar
and over which he well knew cars were constantly passing,
without taking any adequate precautions for his protection.
He carelessly drove into a place of known danger with slack-
ened rein and without looking for an approaching car until
the point of collision was reached, when looking was useless,
and the car instantly crashed into the front wheels of his ve-
hicle. In such case, upon well settled principles, there can be
no recovery.

The judgment must, therefore, be reversed, the demurrer
to the evidence sustained, and judgment rendered for the
plaintiff in error.”’

In the case of Jones vs. Virginia Electric & Power Co.,
153 Va. 704, the plaintiff was driving North on Hull Street,
in the City of Richmond. He signaled for a left hand turn at
10th Street, and after waiting for a Northbound car to pass,
he crossed and was struck by the Southbound car. The Court,
in denying a recovery said, at page 707:

“‘These being the facts, it is to us manifest that his negli-
gence either in failing to look to the north or if he looked,
in failing to stop before attempting to cross the south- -

bound track was a contributing and concurring cause of his
mjury.”’
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In the case of Virginia Electric and Power Co. vs. Benneit,
156 Va. 910, the plaintiff was proceeding South on the West-
ern side of the Petersburg turnpike in the City of Richmond.
He attempted to make a left hand turn crossing the tracks,
after giving a left hand arm signal, and was struck by a car
that gave no warning of its approach, which he did not see.
The Court, in denying a recovery on the ground of contribu-
tory negligence, states at page 913:

“If this were all, there would have been no such accident -
as that which occurred, with its lamentable incidents and re-
sults, but the plaintiff, in the night time, when darkness pre-
vailed, except for the light afforded by the street electric lights
and those on the street car in question, deliberately drove his
automobile at a speed of three or four miles an hour on the
railway track and while he was leisurely easing his car over
the rails, without effective observation, permitted himself to
be struck down by an oncoming car, which he admiited that
he never saw.”’ :

The case of Lynchburg Traction & Lt. Co. vs. Garber, 158
Va. 656, involved a collision between a street car and an au-
tomobile in Lynchburg, when the plaintiff made a left hand
turn on to the tracks after giving the proper signal. The
Court, at page 60, says:

‘‘The principles in the case of Va. Electric and Power Co.
vs. Bennett, 156 Va. 910, 159, S. E. 93, 94, are directly in point
and controlling here * * * The only difference in the
facts of that case and the one here is that the collision there
occurred after darkness and the plaintiff there claimed that
he looked for approaching street cars, while here the col-
lision occurred in the middle of the day and the plaintiff tes-
tified that she did not look in the direction from which the car
came. The difference in the facts does not prevent the ap-
plication and control of that case here. Justice Browning in
delivering the opinion of the court, after having held the Elec-
tric Company guilty of primary negligence, said:

¢ ‘If this were all, there would have been no such accident
as that which occurred, with its lamentable incidents and re-
sults. but the plaintiff, in the night time, when darkness pre-
vailed, except for the light afforded by the street electric
lights and those on the street car in question, deliberately
drove his automobile at a speed of three or four miles an hour
on the railway track and while he was leisurely easing his car
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over the rails, without effective observation, permitted him-
self to be struck down by an oncoming car, which he admitted
that he never saw. '

‘“ “We do not see how we can escape the conclusion that this
conduct and this admission upon his part conviets him of such
contributory or concurring negligence as must defeat his re-
covery. To be sure, he testified that he looked both ways at
two different periods of time; the second time when he was
. three or four feet from the track. Under the rule adverted
to we must accept this as true, but it has been held by this and
other courts of like dignity that we are not bound to accept as
true what in the nature of things could not have occurred in
the manner nor under the circumstances mentioned, nor are
we bound to accept the incredible. Our own opinion, from the
- testimony and the physical facts and happenings, is that the
plaintiff candidly believed that he looked as narrated by him,
but, if, in reality, he had done so, he would have been bound to
observe the oncoming car.” ’’

The case of Berent vs. Virginia Elec. & P. Co., 153 Va, 586,
was a collision between a street car and an automobile in the
City of Norfolk. The plaintiff testified that he saw the car
approaching, about half a block away, and that he paid no fur- .
ther attention to it, and made a left hand turn across the track
and was struck. The lower court, in denying recovery, stated
at page 589:

“From all this it is clearly apparent that he did not look
towards the street car after he made the turn at 28th Street,
but seeing persons standing on the sidewalk waiting to board
the car, he assumed it was going to stop and take up passen-
gers. This may or may not be excusable assumption on his
part, but it does not justify a recovery against the defendant.
Before he can recover he must continue to look and keep out
of obvious danger. As the court says in a similar case (Der-
ring’s Adm’r vs. Va. Ry. & P, Co., 122 Va. 95 S. E. 405): ‘It
was his duty to see that the car had slackened its speed or
stopped before going on the track in such close proximity to
it.” He did not look at all after making the turn at 28th street,
and his own negligence is a bar to any recovery.”’

The Court of Appeals, at page 590, in approving the lan-
guage of the trial court, states:

““The facts found by the trial judge are amply supported
by the testimony and could be supplemented by statements of
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similar import equally convincing as to the negligence of the
plaintiff. The case is controlled by the rules enforced in these
cases: Virginia Ry. & Power Co. vs. Johnson, 114 Va. 479,
76 S. E. 916; Reichenstein vs. Va. Ry. & Power Co., 115 Va.
862, 80 S. B. 564; Springs vs. Va. Ry. & Power Co., 117 Va.’
826, 86 S. E. 65; Derring’s Adm’r vs. Va. Ry. & Power Co.,
122 Va. 517, 95 S. E. 405; Va. Ry. & Power Co. vs. Boltz, 122
Va. 649, 95 S. E. 467; Va. Ry. & Power Co. vs. Harris, 122
Va. 657,95 S. E. 403 ; Hendry vs. Va. Ry. & Power Co., 130 Va.
282, 107 S. B. 715; Stephen Putney Shoe Co. vs. Ormsby’s
Adm’r,129 Va. 297,105 S. E. 563 ; Marvel vs. Va. Ry. & Power
Co., 138 Va. 532, 121 8. E. 882; Meade vs. Saunders, 151 Va.
636, 144 S. E. 711; Cashell vs. Southern Ry. Co., 152 Va. 335,
147 S. E. 209.”

LAST CLEAR CHANCE.

The lower court, however, seemed to think that the last
clear chance doctrine was applicable and granted, over the
objections of the defendant, instruction No. B at the request of
the plaintiff, which action of the Court, in granting instruec-
tion No. B, is assigned as error.

It is respectfully submitted that there is no evidence to
sustain a recovery under the doctrine of last clear chance.
That doctrine is not applicable to the facts of the instant
case. There was nothing to admonish the defendant of the
imminent peril of the plaintiff until he turned on the track,
and there was no appreciable interval of time after the mo-
torman saw, or could have seen the peril of the plaintiff, in
which to have stopped the car. Assuming that the motorman
was negligent, for the sake of the argument, the negligence of
the plaintiff in failing to look continued until the moment of
impact, and at best the case is one of concurring negligence.
There was no stopping or stalling of the plaintiff’s automobdile
on the track. He was traveling at a speed of 12 or 15 miles
an hour (M. R#®), along a concrete road, in a position of
safety, 8.2 feet from the track. He turned on the track and
was struck in less than two seconds after he turned. The
available time for stopping a street car (less than two seconds)
was too short for the motorman to act. The car must have
been very close when the automobile came on the track, other-
wise it would have crossed over in safety. The plaintiff was
not in danger, nor was his peril imminent until he got on the
track. There was no appreciable interval of time between
the negligent act of the plaintiff in going on the track, and
the impact which necessarily must have followed in less than
two seconds.
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In the case of Chesapeake Western Ry. vs. Shiflett, 118 Va.
63, at page 69, it is said:

. ““The doctrine of the last clear chance does not come intc
the case at all. 'What happened after he changed his course,
faced about and walked down, instead of across, the track
involved the movement of the engine for a distance of less
than forty feet of track and the lapse of less than three sec- -
onds of time, allowing the shortest time and distance that
would necessarily have been required after his peril was, or
should have been discovered for the signals to be given and
reach the engineer and for him to apply the brakes, it is clear
that the mental and, physieal faculties of the other men would
have had to act with more than human precision, and with
the quickness of electricity, to utilize the scant time and dis-
tance thus remaining in saving this man from the wholly un-
expected and unlikely emergency which his inexplicable con-
duet had precipitated. If they had succeeded, it would have
"been by the merest chance. The law does not impose lia-
bility under such circumstances. As was suggested by Judge
Keith in Norfolk Southern R. Co. vs. White’s Admx., 117 Va.
342, 84 S. E. 646, ‘the minds, nerves and muscles of men -are
not so accurately co-ordinated as that there can be instan-
taneous action to meet an emergency’.”’

In the case of Norfolk Southern R. Co. v. White, 117 Va.
342, the Court, at page 344, says:

‘It is not a case for the application of the doctrine of the
last clear chance, because the act of negligence upon the part
of White and that upon the part of the railroad company,
if megligence there were upon its part, are so closely con-
nected in point of time as not to have afforded the employees
of the railroad company a plain opportunity to avoid inflict-
ing the injury for which this suit is brought. The record pre-
sents, at most, a case of concurrent negligence for which
there can be no recovery. Real Estate &c. Co. vs. Gwyn, su-
%miélg(z:moke Ry. & Elec. Co. vs. Carroll, 112 Va. 598, 72 S.

- And in the case of U. S. Spruce L. Co. vs. Shumate, 118 Va.
471, at page 481: ‘

_‘“That doctrine presupposes an appreciable difference in
time between the earlier negligence of the plaintiff and the
- later negligence of the defendant, and it must appear that, in
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contemplation of the entire situation, after the danger of the
plaintiff became known to the defendant, or ought to have been
discovered by it by the exercise of ordinary care, it negli-
gently failed to do something which it had a clear chance to
do to avoid the accident. Real Est. Co. vs. Gwynn, 113 Va.
337, 74 S. E. 208; Roanoke Ry. Co. vs. Carroll, supra; Smith
vs. N. & P. Tr. Co., supra. '

In Real Estate Co. vs. Gwynn, 113 Va. 337, the Court, at
- page 344, says: ‘

““The catastrophe was continuous and practically instantan-
eous, covering only a few feet in point of distance and a few
seconds in point of time. The doctirine of ‘the last clear
chance’ presupposes an appreciable difference in time be-
tween the earlier negligence of the defendant. Moreover, it
must appear that, in contemplation of the entire situation,
after the danger of the plaintiff became known to the defend-
ant, or ought to have been discovered by him by the exercise
of ordinary care, he negligently failed to do something which
he had a clear chance to do to avoid the accident. But:the doe-
trine can have no application to a case where the negligence
both plaintiff and defendant is simultaneous and concurrent.”’

The case of Washington & O. D, Ry. Co. vs. Thompson, 136
Va. 579, was a collision between an automobile and an elec-
tric line running between Washington and Alexandria. The
plaintiff’s contention was that he stopped before going on to
the track and looked, but could see no car coming. That he
could see the track for 30 to 40 feet and the overhead trolley
for 100 feet. He then proceeded to cross the track. When
the front wheels were on the track he saw a train coming at
a high rate of speed. He put on gas and tried to get off the
track and was nearly off when the train struck him. The Court
said, at page 601:

“Taking his own testimony, along with the testimony of
this witness so introduced by him, and the physical facts that
in the few seconds which it took him to drive his car from a
" point seven feet from the first rail to the track, and that he
was struck by the electric car just before he had cleared the
track, it is evident that he was recklessly negligent in attempt-

ing to cross the track when the car was so near. He, him- -

self, locates this approaching car of the company as being
about 220 feet away when he first saw it. The collision itself
which followed in the few seconds thereafter appears clearly
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to indicate that he over-estimated this distance, and con-
vincingly confirms the testimony of his own witness that the
approaching car was very much nearer to the crossing than
he estimated it to be.”’

In discussing the question whether the plaintiff could re-
cover under the last clear chance, the Court, at page 603,
said:

““The rule has been repeated in Hendry vs. Virginia Ry.
& P. Co.,130 Va. 283, 107 S. E. 716, thus: ‘In order to apply
that doctrine, the burden is upon the plaintiff, who is con-
fessedly negligent, to prove by a preponderance of the testi-
mony that after his peril became imminent there was a clear
opportunity afforded the defendant to save him from the con-
sequences of his own negligence, and this fact must be proved
like a;1y other fact upon which the plaintiff relies’.”” (Cases
cited.

‘It should and must be emphasized that a plaintiff is not
entitled to recover under this doctrine upon a mere perad-
venture. He has no right to hold the defendant liable merely
upon showing that perhaps, if the defendant’s agents had re-
sponded properly, promptly, instantaneously, he might have
been saved. The burden is upon him to show affirmatively
by a preponderance of the evidence which convinces the aver-
age mind, that by the use of ordinary care, after his peril
was discovered, there was in fact a clear chance to save him.
It is insufficient to show that there was a mere possibility of
so doing. Discarding all of the evidence of the company here,
and considering only the evidence introduced by the plaintiff
himself, it appears that the available time for stopping the
approaching car was so short that possibly a second more
would have enabled the plaintiff to clear the track. The fact
that before he could drive his automobile the distance of seven
feet from the nearest rail across the single track for a suf-
ficient distance to reach a place of safety, his machine was
struck, and that he was unable to accomplish it in this short
distance, shows that the approaching car, even if traveling at
the greatest rate of speed estimated by any witness, thirty-six
miles an hour, must have been very close to the crossing be-
fore he reached it. 'When the evidence of his other witness,
Hardy, is considered, it is clearly shown that he attempted
to cross the track at a time when if he had looked a second
time he would have seen that the approaching car was almost
upon him, so close indeed that another witness describes the
occurrence as coming about as quick as thought. The fact
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that the plaintiff, as both he and his own witness say, stopped
his automobile within seven feet ofthe crossing was an indica-
tion to the motorman who was driving the approaching car
that he would not again move until after the car had passed.
Indeed, his witness says that when the automobile thus
stopped the car had passed him (the witness), who was over
sixty yards away. If, on the contrary, he approached the
crossing cautiously or slowly, without stopping, and could,
as the company claims, have easily seen the approaching car,
then the motorman was justified in believing that he would
stop and remain in a place of safety. The statute which re-
quires drivers of vehicles to stop at railroad crossings on pub-
lic highways in the country is certainly to be commended as
tending to promote safety.

There was no stopping or stalling of the plaintiff’s automo-
bile on the track, no time when his danger was disclosed, ex-
cept immediately before or simultaneously with his attempt
to cross the track.

In the case of Marvel vs. Va. Ry. & P. Co., 138 Va. 532, in-
volving an accident between an automobile and a street rail-
way car in the City of Portsmouth, Virginia, at page 534, the
Court says:

“It seems to us perfectly clear from this testimony that
certainly he saw and realized the rapid approach of the car
before he reached the first rail of the eastbound track, and
if this it not true, then his failure to observe it constitutes
négligence which bars his recovery. It is equally apparent
that if at that time the street car was 140 feet or more away
there would have been no collision, because it would have been:
physically impossible for the street car to traverse the inter-
vening distance within the few seconds which would have been
required for the plaintiff to cross the tracks in safety. The
street car, therefore, must have been very much closer at that
time, and the concurring negligence of the plaintiff either in
failing to look in time, or in failing to stop, or in failing to turn
his automobile either to right or left, contributed to the col-
lision, bars any recovery.”’

In the case of Washington & O. D. Ry. vs. Weakley, 140 Va.
796, the Court at page 800 quotes with approval the cases of
Ashby and Thompson, as follows:

“‘The most essential error assigned by the defendant is to
the action of the court in permitting the plaintiff to introduce
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‘before the jury evidence to establish the doctrine of the last
clear chance, because there was no allegation in the declara-
tion that would warrant the testimony. The doctrine of the
last clear chance is well settled in this jurisdiction. ‘That
where the plaintiff’s negligence contributed to his injury,
yet if there was some superadded fact or something abnormal
in the attitude or situation of the person afterwards injured
making it apparent that he is unconscious of his peril, be-
cause of his attention being manifestly concentrated upon
something else, or because of some other apparent interfer-
ence with the normal result of the use of his five senses, and
this peril was known to the defendant, or by the exercise of
reasonable care should have been known, in time to prevent
the injury, then the contributory negligence of the plaintiff
will not bar his recovery’. Ashby vs. Virginia Ry. & Power
Co., 138 Va. 310, 122 S. E. 109. ‘But one relying on the doc-
trine of the last clear chance has the burden of proving affirm-
atively by a preponderance of the evidence that, by the use
of ordinary care after his peril was discovered or should have
been discovered, there was in fact a clear chance to save him.”’
Wé’ashington & 0. D. Ry. vs. Thompson, 136 Va. 597, 118 S, E.
7 .)’

In the case of Van Sickler vs. Wash. & O. D. Ry., 142 Va,
857, involving an accident between a street car and an auto-
mobile, the Court, in discussing the last clear chance, says, at
page 867, as follows:

‘““We are fully aware that the theory upon which this case
was tried (the doctrine of the ‘last clear chance’) 'is one in-
volving nice distinctions, often of a technical nature, and that
courts should be wary in extending its application. Espe-
cially is this so because there can be no ‘last clear chance’
invoked by a plaintiff unless he himself, by his own negligence,

- has primarily brought about the situation which put upon the
defendant an extraordinary duty which otherwise would not
have rested upon him. .

““And so the courts have hedged about the application of
the doctrine with appropriate precautionary rules. As said
by Judge Prentis in Gordon’s Adm’r vs. Director General, 128
Va, 426, 104 S. BE. 796:

‘ ‘The doctrine is humane, but there is grave danger that
sometimes it may be inhumanely or negligently applied. It is
necesssary, in order to justify the imputation of such negli-
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gence to the engineer, to show that after he discovered, or
should have discovered, the pedestrian’s obliviousness to his
own peril, because in some way indicated, that then—that is,
after such discovery—he the engineer, had the clear appar-
tunity or chance to avoid the injury by the use of the avail-
able means, and that he failed to exercise ordinary care to
do so. This decisive fact should be shown like any other
necessary fact, by a preponderance of the evidence; it should
not be lightly inferred merely because of the disaster, or from
unconvineing testimony.’ ’’

And also, at page 868, as follows:

“<In order to apply that doctrine (last clear chance) the
burden is upon the plaintiff, who is confessedly negligent, to
prove by a preponderance of the testimony that after his peril
became imminent, there was clear opportunity to save him
from the consequences of his own negligence, and this fact
must be proved like any other fact upon which the plaintiff -
relies.” ”?

In the case of Va. E. & P. Co. vs. Jayne, 151 Va. 694, involv-
ing an accident between an automobile and a street car at a
crossing where the automobile stalled on the track, in which
the plaintiff was held to be guilty of contributory negligence,
and also held that the last clear chance did not apply, the
Court, at page 700, stated:

““From the plaintiff’s picture of the accident it is quite ap-
parent that the stopping of the engine, the plaintiff’s attempt
to start it, and the sight of the street car from 100 to 125
feet away, were acts of such rapid sequence as to leave no ap-
preciable interval of time between them. If the car was travel-.
ing thirty miles per hour, the distance to the stalled car would
have been covered in about three seconds, and if going at the
rate of forty miles as claimed by the plaintiff’s witness it
would have reached the automobile in about two seconds, after
it was discovered by the plaintiff.

““Until he discovered, or in the exercise of ordinary care
should have seen, the perilous condition of the car, the motor-
man had no reason to suspect or anticipate a situation which
rendered an accident inevitable, or even probable, and was
therefore under no duty to reduce the speed of the car.

‘‘The burden is on the party relying upon the doctrine of
last clear chance to prove it by affirmative evidence, as was
said in Ashby vs. Virginia Ralway and Power Co., 138 Va.
310, 122 S. E. 104,
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¢¢ ¢One relying upon the doctrine of last clear chance had the
burden of proving affirmatively, by a preponderance of evi-
dence, that by the use of ordinary care, after his peril was
discovered, there was in fact a last clear chance to save
him,.7’

In the case of Cashell vs. Southern Ry. Co., 152 Va. 335,
involving a collision at a crossing between a railroad train
and an automobile in the corporate limits of the City of Rich-
mond, the Court, in discussing the last clear chance, and in
meeting the argument that if the car had slackened its speed

a little bit there would have been no accident, says, at page
341:

“‘The principles of law applicable are well settled. In
Washington & D. Ry. Co. vs. Zell, 118 Va. 755, 88 S. E. 309,
the duty of a driver of an automobile to ‘stop, look and lis-
ten’, when approaching a railroad crossing is fully discussed
by Judge Kelly. In the syllabus to that case, prepared by
Judge Burks, we read:

¢ ‘At a grade crossing of railroads the rights of a traveler
on the highway and of the railroad company are ‘‘mutual, re-
ciprocal and co-extensive’’, but generally a moving train is
accorded the right of way. A traveler approaching such
crossing for the purpose of crossing must always exercise
care proportioned to the known danger, and this care must
be such as one who knows the danger and of prior right of
passage would be expected to exercise. The duty of looking
and listening for approaching trains must be discharged in
such manner as will make the looking and listening effective.-
The greater the danger, the greater the measure of duty. The
track itself is a proclamation of danger, and the traveler has
no right to proceed across the track without such looking and
listenining for approaching trains, and if he does, and in con-
sequence thereof is injured, there can be no recovery, although
the railroad company may also be guilty of negligence proxi-
mately contributing to such injury.’

““The contributory negligence of the decedent is manifest.
Here we have a young man twenty-nine years of age, en-
dowed with physical vigor and fully in the possession of the
faculties of sight and hearing, driving (as expressed by the
witness), in front of a fast moving train which counld be seen
at a distance of 2,235 feet when he was within thirty feet of
the track. The conclusion that by the exercise of ordinary
care he could have avoided the accident is irresistible. Tt is,
apparent, therefore, that unless the doctrine of last clear
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chance can be invoked the case of the plaintiff must fall of its
own weight.

¢‘In the brief of counsel for the plaintiff it is said: ‘Conse-
quently, if the speed of the train in the entire distance from
the time Cashell’s truck got in a position of danger (saying
nothing as to what ought to have been done before), had been
slackened one-fourth of a second, or possibly less, Cashell
. would have gotten out of danger and his life been saved. This
fact clearly makes the case one for the jury under the last
clear chance doctrine.’

““The answer to the contention that the right of recovery
based on the doctrine of last clear chance should be measured
by a fraction of a second is found in the language of Mr.
Chief Justice Prentis, in Washington, etc., R. Co. vs., Thomp-
som, 136 Va. at page 603, 118 S. E. 78. There it is said:

¢¢ ‘The rule has been repeated in H ehdry vs. Virginia Ry.
& P. Co., 130 Va, 283, 107 S. E. 716, thus:

¢ ¢ ¢Tn order to apply that doctrine, the burden is upon the
plaintiff, who is confessedly negligent, to prove by a prepond-
erance of the testimony that after his peril became immient
there was a clear opportunity afforded the defendant to save
him from the consequences of his own negligence, and this
fact must be proved like any other fact upon which the plain-
tiff relies.’’?”?

In view of the settled law in Virginia, as set out above,
there is no clear, convincing evidence in the case at bar to sus-
tain a recovery on the doctrine of last clear chance, and no
instruction on that theory of the case should have been given.
If we accept the statement of the plaintiff, and his witness,
that the street car was traveling 50 or 60 miles an hour (M.
R{38, and M. RY®3), and that ‘*A plaintiff is entitled to the
benefit of not better case than his own testimony presents’’,
Lynchburg Traction & Lt. Co. vs. Garber, 158 Va. 656, there
is-not a scintilla of evidence to show in what distance the car
could have been stopped if it were traveling at that rate of
speed, and the burden is on the plaintiff to prove all the facts
necessary to establish a last clear chance case.

If, on the other hand, we accept the testimony of the motor-
man that he was traveling at 20 or 25 miles an hour (M. R,
109-116) and at this rate of speed the car could be stopped in
about 100 feet (M. RE#I#7), it is clear that the car was dan-
gerously close to the plaintiff when he got on the track, or
even when he turned to go on the track, since as shown above,
he would have cleared the track in less than two seconds
after he began to turn. Hence, the car was less than two
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seconds of time away in lapsed time, and less than 75 feet
away in distance, and there was no appreciable interval of
time after the plaintiff’s peril was imminent for the motorman
to have stopped. The last elear ehance or opportunity cannot
be applied where the interval of time is less than two seconds.
There was no stopping or stalling of the automobile on
the track, no time when the danger was disclosed to the mo-
torman éxcept immediately before, or simultaneously with
his attempt to cross the track. The automobile was going
12 to 15 miles an hour. The car 20 to 25 miles an hour. Com-
paring these respective speeds, we find that when the automo-
bile was 10 feet from the crossing the car necessarily was 20
feet away. If the plaintiff looked at this time, as he said he
did, he was bound to have seen the street car. C. & O. Ry.
Co. vs. Barlow, 155 Va. 863. The plaintiff heretofore had the
last clear chance, and not the motorman.
* For the errors above assigned, in instructing the jury as
set forth above, and refusing to set aside the verdict as con-
trary to the law and the evidence, and as being without evi-
dence to support it, and refusing to enter up judgment for
the defendant in accordance with the statute in such cases
made and provided, your petitioner prays that a writ of error
and supersedeas be allowed in this case and that the judgment
and ruling of the trial court may be reviewed, reversed, and
judgment entered herein by this Honorable Court for the de-
fendant, in accordance with the statute in such cases made and
provided, or that said case be reversed and a new trial
granted.

Respectfully submitted,

VIRGINTA ELECTRIC AND POWER COMPANY,
By LEIGH D. WILLIAMS, :
T. JUSTIN MOORE,
‘ Counsel for Petitioner.

I, Leigh D. Williams, attorney at law of the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion it is proper that the decision in the above entitled
action be reviewed and reversed by this Honorable Court.

LEIGH D. WILLIAMS.

‘ LOUIS 8. EPES.
;;BSg(I)me 26, 1933. 'Writ of error and sup. by the Court. Bond
Received July 5, 1933.

) Rec’d May 19/33.

- M. B. WATTS, Clerk.
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RECORD

VIRGINIA:

Pleas before the Court of Law and Chancery of the City
of Norfolk, at the Court House of said City on the 20th day
of April, 1933.

Be It Remembered, that heretofore to-wit: At rules held in
the Clerk’s Office of sa.ld Court, on the First Monday in July,
1932, came William L. Vellmes, plaintiff, by his Attorneys,
and filed his declaration against Virginia Electric and Power
Company, a corporation, defendant, in the words and figures

-following: .

DECLARATION.

William L. Vellines, plaintiff, complains of the Virginia
Electric and Power Company, a corporation, defendant, of
a plea of trespass on the case for this, to-wit:

That heretofore, to-wit, on the 22nd day of January, 1932,
the defendant was the owner and operator of a certain Street
Car, which it was then and there operating by its agent and
servants, over and along Ocean View Boulevard, at and near
its intersection with Eighth (8th) Street, both being public
streets and highways, in the City of Norfolk, Virginia.

And the plaintiff says that on the day and year aforesaid
he was then and there driving and operating a certain au-
tomobile over and along Ocean View Boulevard, at and near
its intersection with Eighth Street, and was lawfully on and
using said Ocean View Boulevard, and the said plaintiff was
then and there in the exercise of the care required of him by
law for his own safety, when by reason of the carelessness and

negligence of the said defendant he was collided

page 2 } with, run into, struck and injured by a certain Street

c Car of the said defendant as hereinafter complained
o

And the said plaintiff says that on the day and year afore-
said while the said defendant was operating its said Street
Car over and along Ocean View Boulevard, at and near its
intersection with Dlohth (8th) Street, it became and was the
duty of the defendant to use the care requlred of it by law to
keep its said Street Car from colliding with, striking, run-
ning into and injuring the plaintiff while he was then and there
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driving and operating a certain automobile and lawfully on
and using said Ocean View Boulevard, at and near its intersec-
tion with Eighth Street, in said City, and in the exercise
of the care required of him by law for his own safety.

Yet the said defendant did not use the care required of it
by law towards the plaintiff in that respect, but carelessly and
negligently failed so to do, and by reason of the carelessness
and negligence of the said defendant, a certain Street Car,
* which was then and there owned and being operated by the
said defendant, by its servants and agents, was caused to
collide, strike and run into a certain automobile, which the
plaintiff was then and there driving and operating, and was
lawfully on and using said Ocean View Boulevard, at and

near its interseetion with Eighth Street, in said City, and in

the exercise of the care required of him by law for his own
safety, on, to-wit, the 22nd day of January, 1932, whereby, the
plaintiff was seriously and permanently wounded and injured,

his head, neck, shoulders, sides, hips, arms, legs,
page 3 } back, ankle, kness, hands, face, limbs and body

were seriously and permanently wounded and in-
jured, and his nervous system was severely shocked; by rea-
son whereof, he became and was made sick, sore, lame, dis-
abled and disordered, internally an externally, and suffered
great paid of body and mind for a long time, to-wit: hitherto,
and continues to suffer and undergo great paid of body and
mind, and in the future will suffer and undergo great pain

of body and mind as a result of said injuries; and thereby

also, the said plaintiff has lost, is losing and in the future

will continue to lose an be deprived of divers great gains,

wages, profits and advantages as a result of said injuries;
and by reason of the premises, the said plaintiff has been
compelled to lay out, expend and become liable for, to-wit,
Two Hundred Dollars ($200.00) endeavoring to be ciired and
healed of the aforesaid wounds, injuries and suffering; and
the plaintiff also says that as a direct and proximate result
of the carelessness and negligence of the defendant, the plain-
tiff’s automobile was injured, damaged, broken, ruined and
demolished and its value decreased.

And by reason of the premises, the said plaintiff has beem
damaged in the amount of Five Thousand Dollars ($5,000.00).

And therefore he brings his suite.

DANIEL COLEMAN,
W. H. BUNTIN, p. q.



Va. Eleetric and Power Co. v. W. L. Vellines. 23

Whereupon, the defendant being duly summoned and fail-
ing to appear a conditional judgment was entered against it.

page 4} And afterwards: At rules held in the Clerk’s Of-
fice, on the- Second Monday in July, 1932, came
again the plaintiff, by his attorneys, and the defendant still
failing to appear the judgment entered herein at rules was
confirmed and a writ of enquiry entered against it.

And afterwards: In the Court of Law and Chancery of the
City of Norfolk, on the 21st day of December, 1932.

This day came the parties, by their.attorneys, and there-
upon the defendant filed herein its grounds of defense and con-
tributory negligence.

Then came a jury, to-wit, B. P. Eggleston, Jr.,, C. M.
Baldock, W. E. Doherty, J. L. McCourt, B. L. Sawyer, J. M.
Lesner, snd C. J. Craft, who being sworn the truth to speak
upon the issue joined, and having heard the evidence, at five
o’clock P. M. are adjourned until ten o’clock to-morrow morn-
ing.

GRUNDS OF DEFENSE.

The defendant says that it intends to rely on the con-
tributory negligence of the plaintiff as one of its defenses to
this cause of action in that the said plaintiff did not exercise
ordinary care in looking and listening for a street car before
going on the track of the defendant company. In thathe drove
on to the track of the defendant company when the street
car was dangerously near. _

In that the said plaintiff saw or by the exercise of ordi-
nary care could have seen the car, in time to avoid the accident.

page 5} VIRGINIA ELECTRIC AND POWER
COMPANY,
By LEIGH D. WILLIAMS, Attorney.

And afterwards: In said Court, on the 22nd day of De-
cember, 1932,

This day came again the parties, by their attorneys, and
also came the jury according to their adjournment, and
thereupon the jury returned a verdict in these words, *“We,
the Jury, find for the plaintiff the amount of Five Hundred
($500.00) Dollars damages’’.
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- Whereupon the defendant moved the Court to set aside
the verdict of the jury and enter final judgment for the de-
fendant on the grounds that the said verdict is contrary to
the law and he evidence, and moved the Court to set aside the
verdict of the jury and grant it a new trial on the grounds of
misinstruction, and error in failure to give and in granting
instructions, the further hearing of which motion is con-
tinued.

" "And afterwards: In said Court on the 3rd day of March,
1933.

This day came again the parties, hy their attorneys, and
the defendant’s motion to set aside the verdict of the jury
rendered herein December 22, 1932, being fully heard by the
Court, is overruled.

~ Therefore it is considered by the Court that the plaintiff
recover of the defendant the sum of Five Hundred Dollars,
with interest thereon from December 22, 1932, until paid,
and his costs by him in this behalf expended.

page 6} To which ruling and judgment of the Court the
L defendant duly excepted.

At the instance of the defendant who desires to present
to the Supreme Court of Appeals a petition for a writ of error
and supersedeas to this Judgment, it is ordered that when
the defendant, or some one for it, shall give bond, with surety,
before the Clerk of this Court, in the penalty of $750.00 condi-
tioned according to law, execution of this judgment shall be
suspended from that date for a period of sixty days from the
expiration of this term of Court

And now, in sa1d Court, on the 20th day of Apml 1933.

This day again came the parties, by their attorneys, and
thereupon the defendant tendered to the Court the report of
the testimony and other incidents of the trial in this case and
moved the Court to sign same and make it a part of the record
in said case, which is accordingly done, and within the time

prescribed by law, and after reasonable notice in writing to
the plaintiff.

The following is the report of the testunony and other
-incidents of the trial in said case.
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page 8 } In the Court of Law and Chancery of the City of
Norfolk, Va.

'W. L. Vellines.
vs. RECORD.
Virginia Electric & Power Company.

Stenographic report of the testimony and other incidents
of the trial of the above entitled cause, tried December 21,
1932, in the Court of Law and Chancery of the City of Nor-
folk, Virginia, before Hon. W. H. Sargeant, Judge of the

Corporatmn Court of the City of Norfolk, Virginia (sitting for-

Hon. Richard McIlwaine, Jr., of the Court of Law and Chan-
cery of the City of Norfolk, Virginia), and jury.

Present: Messrs. Daniel Coleman and O. L. Shackleford.

for the plaintiff; Messrs. Williams, Loyall & Taylor (Mr L.
D. Williams) for the defendant.

Phlegar & Tilghman,
Shorthand Reporters,
Norfolk, Virginia.

page 9} Note: The jury was selected and sworn. The wit-
A nesses were sworn and excluded from the court
room.

Mr. Williams: May it please the court, I would like to
keep Mr. Jackson in here.

Mr. Coleman: I think this will involve Mr. Jackson.

Mr. Williams: We are entitled to a representative,

Mr. Coleman: He is not a representative of the company.

The Court: Unless there is some special reason, the court
allows counsel one representative of a corporation to be pres-
ent to confer with counsel.

Mr. Coleman: We want to except to the fact of Mr. Jackson
sitting here for the reason that we think it improper that
he should be present because facts will develop which might
bear on it with which he is connected.

Note: Opening statements were made by Mr. Coleman,
on behalf of the plaintiff, and by Mr. Williams, on behalf of
the defendant.
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page 10} . W.L. VELLINES, ‘
the plaintiff, being duly sworn, testified as follows:

Examined by Mr. Coleman:

Q. What is your name?

A. 'W. L. Vellines.

Q. Are you the William L. Vellines who is the plaintiff in
this action of William L. Vellines against Virginia Electric &
Power Company, a corpotation?

A. Yes. :

Q. It is alleged in your declaration that you were injured
on the 22nd day of January, 1932, at 8th Street, Ocean View,
or Wilqyloughby (both are practically the same)?

A. Yes.

. Q. Just tell the jury how this accident occurred, Mr. Vel-
ines?

A. That morning I came out of my lane and backed back,
and looked around as I come into the road, all around good,
to see everything was clear, and I got the car started and
kept looking, and there was no car in sight at all, and when
I got near the crossing, some little distance from the cross-
ing, I put the window down, and I put my hand out, and was
nearly across the street car track, and the crash came and
knocked us. :

Q?. When you started on that track, how far away was the
car?

- A. When I first saw it, it looked like about one hundred
feet or two hundred feet, or something like that—
page 11 } about one hundred feet.
Q. I am speaking of the car that struck you;
how far was it away?

A. I couldn’t tell you exactly how far, but a hundred or
two feet.

Have you any idea as it came around the curve?

. There was no car in sight when I first looked around.
There was no car in sight?

No car in sight.

Did you continue to look for a car?

. Yes, I kept on looking.

Did you look both ways?

. Yes; I saw one coming from that way, and I had plenty
oom.

Q. A car was coming from Willoughby Beach?

Q0 redith

). And the car which struck you, which wyay was it going?
X To Willonghby Beach, ey somne

" POPOPOPO

of
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Q. From Ocean View?

A. Yes.

Q. When you got to the track how far was the car that
struck you away?

A. T couldn’t hardly tell you to save my life.

Q. Did you see it?

A. No, I didn’t see no car, or I would never have been
struck.

Q. Were you looking?
page 12} A, Yes, I was lookmg, I looked down that way;
I looked this way until I thought I was safe, and I

was looking at this car, and my wife hollered.

Q. Did you go on up there without looking in both diree-
tions?
- A. No. ,

Q. When you got on the track was the car going from Ocean
View towards Willoughby in sight?

A. When I got on the track?

Q. Yes.

A. No, sir.

By the Court:
Q. What did you say—*‘No, sir’’, or ““‘I don’t know’’¢
A. T said no, sir.

By Mr. Coleman:
Q. Your house and garage are about near the middle of
the block on the Big Bay or Chesapeake Bay side?
A. Yes, sir.
Q. Where were you going? .
A. T was going to Norfolk. I had come out to go down to-
wards that way and to go across at 8th Street.
Q. Is that a one-way street?
A. Yes, sir. It is against the law, and you can’t go this
way.
Q Is that a regular crossing provided for automobiles
which have to cross the track to get on the right-
page 13 } hand side to come in the opposite direction?
A. Yes, sir, one of the main crossings there.
Q. Did the car sound any horn or give any warning or
sound a bell?
A. No; the first thing I heard was the crash.
Q. How fast was the car going at the time of the crash?
A. Tt must have been going fifty or sixty miles an hour.
Q. You drive an automobile, don’t you?
A. Yes, sir.



28 . Supreme Court of Appeals of Virginia

Q. And are familiar with speeds?
A. Yes.
- Q. Do you know the distance from the crossing to the curve?
A. From the crossing to the curb.
Q. The curve in the direction of Norfolk?
A. Do you mean the righthand side?
. Q. Imean the eurve in the street where the car tracks curve?
A. Ob, the curve: I guess about a thousand feet.
Q. When you started on the track, had the front of 1t come
around the curve?
A. Come around the curve?
Q. Yes, the curve around one thousand feet?
A. When I looked there wasn’t no car in sight at all.
Q. There was no car?
page 14} A. No. I putmy hand out, and I was in second
gear—
Q. (Interposing) Did you give the proper signal—

Mr, Williams: (Interposing) You interrupted him.

By Mr., Coleman:

Q. Were you in first or second gear?

A. T'went in first, and just about the tlme I got on the track
I think I pulled in ’second gear.

Q. How fast were you running?
~A. I suppose ten or twelve miles an hour, just as soon as
I got into second gear; of eourse I couldn’t go fast in second
gear.,

. By the Court:
- Q. Did you say about twelve miles an hour?
A. Twelve or fifteen miles an hour.

By Mr. Coleman :

Q. Look at that photograph and say whether or not that
is a photograph of your car, and whether it was in that con-
dition at the time of the accident?

A. Yes, sir. ,

Q. Which part of your car was struck?

- A. Right in here (indicating).

Q. Name it?

A. The rear left side—the rear end, right at the end. The
back wheel had crossed the track when it was struck.

Q. Look at this picture and say whether or not
page 15 } that is a correct picture of that crossmg‘l :
A. Yes, sir.
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~ Mr. Williams: Which way is that looking

Q.- (Mr. Coleman) Which way is it looking?

A. Towards Willoughby Spit.

Q. Tell the jury the extent of your injury?

A. I had a rib broken and my stomach hurt right bad and
was bruised up pretty bad, and soreness in my chest.

Q. You said something about the back wheels of your car
that were struck; had you gotten to the—

A. (Interposing) I had gotten to the further track that the
car goes on.

Q. The further rail, you mean?

A. Yes; I had passed over that and he struck the rear end.
It was just at the rear lefthand corner. .

Q. Two feet would have carried you to a place of safety,
wouldn’t it? :

A. Yes. '

Q. How far was the car knocked?

A. T guess twenty or twenty-five feet across to a telegraph
pole, ‘and landed against the pole. It tore the other side all
to pieces when it hit the pole. It is a good thing it did hit
it, I reckon.

Q. How far was it from the place where your car was struck
to where the street car came to standstill4

A. About 140 to 150 feet, I guess, but I didn’t
page 16 } measure it. - ‘
Q. 140 to 150 feet? -

A. Yes, sir, every bit of 140 or 150 feet.

Q. What kind of car were you driving?

A. A Durant.

Q. Was it a heavy or a light car?

A. T guess it weighed 2,400 or 2,500 pounds.

Q. How much did you have to spend to put the car back in
condition?

A. T have don’t it; I haven’t been able to do it yet.

Q. How much was the estimate?

A. Two hundred and eighteen—

Mr. Williams: (Interposing) I object. Have the proper
man here. '
The Court: That would be the proper way.

By Mr. Coleman:
* Q. Tell the jury about your personal injury?

A. T had one rib broken and bruised up right bad, and I
wasn’t able to do anything for about five or six weeks.
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Q. How long were you confined to bed?

A. T didn’t stay in bed; I could sit up, but I didn’t do any-
thing.

Q. Did you have any other injuries?

A. Tt hurt my stomach; I have a ruptured stomach, and it
causes it to get larger; the rupture.

page 17 } By the Court:
Q. The ruptured stomach causes it to enlarge?
A. Yes, sir.

By Mr. Coleman:

Q. Do you mean the blow?

A. Yes,.hitting it against the wheel, I suppose.

Q. How long did you suffer as the result of the injury?

A. 1 suppose every bit of five weeks and maybe longer than
that. I couldn’t do anything for five Weeks They had me
strapped up.

. Have you gotten entirely well?

. Noj; it hurts at times in rainy weather.

Did you lose any time from your business?
. Yes, lost about five weeks.

Did you have a doctor?

. Yes, sir.

‘Who is your doctor?

. Dr. Berkeley.

Was an x-ray taken of you?

. Yes, sir.

Mr. Vellines, is that crossing there a crossing that is
frequently used by the public?

A. Yes, siree, that is the main crossing; I don’t think there
is a crossm@ within a thousand feet of that. Coming from
the Beach they have to come up one or two blocks,

Q. Approximately how many people use that
page 18 } crossing, day and night?

A. T couldn’t tell you, but practically all the per-
sons use it for a block up the street.

Q. Would a thousand cars a day be a fair estimate?

OPOPOPOPOPO

Mr. Williams: If the court please, that cannot be anything
but a guess; he has stated that he couldn’t say.

By Mr. Coleman:

Q. From Ocean View down to the end of that spit, Wil-
loughby Spit, are houses on both sides of the road?

A. Yes, sir.
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Q. Are they thick?

A. Preity good and thick.

Q. There are very few vacant lots?

A. There are some vacant lots; there are not many vacant
lots. The back part, some are Vacant but on the Big Bay
side most of them are built up.

Q. Is that crossing used also by people coming from Wil-
loughby Spit to Ocean View?

A. Lots of them cross there on Sundays, and you can see
them all day. It is the most popular crossing from Fourth
Street down.

Q. Approximately how many people live at Willoughby
Beach?

A. I couldn’t hardly tell you that. I couldn’t answer it.

Q. Was your wife injured?
page 19 }  A. She was shaken up.
Q. She has made no claim?

A. No.

Mr. Williams: I think that is immaterial, and I object to
it.

Mr. Coleman: We can bring an action. I think it is per-
fectly proper to show that she was in this ear; it is a part of
the res gestae. I am asking whether or not his wife was in-
jured to any extent.

Mr. Williams: I submit that it is immaterial. He is suing
and he has nothing to do with his wife’s claim.

The Court: The jury is so instructed. As a part of the res
gestae, the transaction may be stated to show who was in the
car, but you are not to consider the claim of the wife nor the
severity of the shock to her; but how the car was struck and
the force of the blow. You may not consider whether any
others in the car were injured; and the court specifically in-
structs you that it hasn’t anything to do with this.case.

Mr, Coleman: I want to show that she was in the car and
was injured.

The Court: The court rules that it is not proper for any
other purpose than to show the severity of the accident, as a
part of the res gestae. If there was no suit for the car and

the man was suing for damages to himself alone,
page 20 } I would allow the condition of the car to be shown

as showing the effect of the crash, and while he
would not be suing for damages to the car I would allow its
condition to be shown.

Mr. Coleman: This suit is for damages to the car and f01
injuries to him.
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" The Court: I understand that, but I am separating it.

By Mr. Coleman:
Q. Mrs. Vellines is here, is she not?
A. Yes, she is here.

Mr. Coleman: We want to formally introduce these in evi-
‘ dence

~ Note: The photographs are marked Exhibits Nos. 1, 2 and 3.

Mr. Williams: When did you take these, Mr. Vellines?
Witness: I guess about a week after the accident.
.~ Mr. Williams: Is that a picture of the car, and say whether
that was the condition directly after the accident.
Witness: Yes, sir.
Mr. Williams: Was there any change in it?
Witness: Noj; it was just like it was pulled off from the
telegraph pole.
Mr. Coleman: ‘The witness is with you.
The Court: Mr. Coleman, on further consideration, I am
disposed to sustain the objection as to the testi-
page 21 } mony that Mrs. Vellines was wounded or hurt, and
to strike it out. You can save your point.
. Judge Shackleford: The testimony is that she was not
urt.
The Court: I sustain the objection to it.

CROSS EXAMINATION.

By Mr. Williams:

Q. The reason I was asking you about those pictures, I no-
tice that that is on the lefthand side of the automobile and the
door seems to be entirely off and thrown into the side of
it; here is a picture which purports to have been taken the
next day, and the door—

A. It was knocked off and they shoved it in.

Q. That is the way it was immediately after the accident,
and after the door was pulled off or fell off, and you pushed
it inside? :

A. That is the way the picture was taken.

Q. I understand the picture shows it?

A. T come into town, and the next day when I saw it the
door had fell down, and we shoved it inside.

23Qd ?I wanted to show that the seat had been taken off on the
T
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A. Here is the side which went against the telegraph pole.
Q. That is the righthand side, and that is the
page 22 | lefthand side?
A. Yes, sir.

Note: Photographs are filed marked Exhibits Nos. 4 and 5.

Q. (Mr. Williams) Now, Mr. Vellines, you have been living
down at Willoughby Spit for approximately how long?
A. Going on four years.
Q. Four years. I suppose you are in the habit of some-
times riding on the street cars, too, are you not?
A. Yes. .
Q. And cars that run down there are pretty big street cars,
_ are they not? :
- A, What?
Q. They are pretty big?
A. Yes, sir.
. Q. They are the large type—the largest cars the company
as? .
A. Yes, sir.
Q. Now, if I understand, your house is situated on the Blo'
Bay side of the car track?
A. That is correct.
Q. And what direction do you designate these tracks as
running—east and west or north and south?
A. T call it east and west.
Q. The tracks run east and west approximately?
A. Yes, sir.
page 23+ Q. Your house, then, would be to the north of
the street railway tracks?
A. Tt is on the righthand side fronting Big Bay.
Q. That would be the north side, wouldn’t it?
A. Yes, sir.
" Q. ;;&nd approximately how far from the car track is your
ouse
A. My house is about two hundred feet or two hundred and
fifty feet.
Q. Now, the car tracks at that point are rough except at
the regular fixed crossings, are they not?
A. Yes.
Q. And a concrete roadway on either side of them?
A. Yes..
Q. And it is a double car track line with a rough roadbed;
is that correct? A
A. Yes.
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Q. So automobiles cannot cross at any point except at the
regularly designated crossings?

A. That is right.

Q. You came out on the boulevard approximately how far
from the crossing on which you were subsequently struck?

. A. T guess it must have been about possibly 150 feet or
something like that. I didn’t measure it.

Q. I mean just approximately. Is that east or west of the

crossing?
page 24 }  A. This 150 feet?

Q. Yes, is your house located east or west of the
crossing ?

A. It is back this way, which would be called east.

Q. That would be east, towards Ocean View?

A. Yes, sir. L
. Q. And you came out on the main road and had approxi~
mately 150 feet to drive westerly before you got to this par-
ticular crossing?

A. Yes, sir.

Q. I believe you said the first thing you knew of any street
car was when the impact took place?

A. Practically. .

Q. In other words, you didn’t see this particular street car
at all that struck you until the impact took place?

A. Bvery time I looked there was no car in sight.

Q. Then my statement, I assume, from what you just said,
is eorrect, that you did not see the street car which struck
you until it did actually strike you?

"A. It might have been a little distance from me; it might
have been a little distance, you understand, but I was prac-
tically across the track when I saw it. I couldn’t help but see-
ing it a little ways from me. .

Q. What would you call a little ways—two or three feet?

A. Ten or fifteen feet, I suppose. I couldn’t say
page 25 } exactly to save my life.

Q. I understood you, in response to Mr. Cole-
man’s question, to say you didn’t see it until the impaet took
place; am I mistaken in that?

A. I say it must have been about ten or fifteen feet, it was
so close on me. .

Q. Then I believe you say you did see it, according to your
bezt jpydgment, when it was about ten or fifteen feet from you?

. Yes.

Q. And, at that time, you were already on the track?

A. T was nearly across the track.

Q. You were nearly across the track?
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- A. Yes, sir.

Q. And the impact took place almost before you could think?

A. It was pretty quick, as fast as it was coming.

Q. Now, Mr. Vellines, when you came out of your drive-
way on to the boulevald did you look to your left?

A. T certainly did.

Q. And did not see any street car?

A. There was no street car in sight. _

Q. And then you traveled 150 feet and on to the track and
looked again?

A. T looked and looked as I went along; I turned every

once in a while and looked, and put my window
page 26 } down and put my hand out.

Q. But you never did see the street car until you
had practically crossed the track and it was in ten or fifteen
feet of you; that is correct, isn’t it?

- A. Yes, sir.

Q. Now, Mr. Vellines, you said you saw a street car was
proceeding towards Ocean View some long distance up the
track?

A. Yes.

Q. Approximately how far would you judge that that
street car was?

- A. T suppose that that street car, when I first saw it, was
half a block or more.

Q. Half a block?

A. Yes, sir.

Q. And was that as you made your turn to come on to the
track?

A. T saw it just as I made the turn.

Q. Just as you made the turn to come on the track, that
street car was half a block away?

A. Yes, sir.

Q. And they are pretty long blocks, aren’t they?

A. Yes; sir, they are pretty long blocks.

Q. Now, how far did you have to travel after you began
to make your turn until you got on to the track?

A. How far had I done what?
page 27 } Q. How far did you travel, after you made your

turn or began to make your turn, until you actually
got on the track?

A. It was not but, I think, five or six feet.

Q. Five or six foot?

A. Yes, sir; 1 was right up close alongsnie of the track
as I went along

Q. Were you traveling on the righthand side of the road
before you made the turn, or not?
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A. T pulled up on the lefthand side to make the turn.. I
come down here and turned to make the erossing,

Q. You were traveling on the righthand side?
- A. T come out like that, and then pulled to go across,

Q.. When you ecame on down the road, were you on the left-
hand side, or middle, or right?

A. Before I began to turn?

Q. Yes. .
- A. I was about middleway, and then turned to the lefthand
side to come down the track.

Q. Now, just before you made that turn, did you look to see
if the street car was coming up in the rear of you?

A. Yes, sir, I suppose about as far as to the end of that
rail. .

Q. The end of what rail? '

A. The iron rail there; I guess about twenty feet.

Q. You looked when you were about twenty feet away? -

A. Yes, sir.
page 28} Q. And you did not see the street car?
A. No car was in sight then.

Q. You could see down to the curve?

A. 1 couldn’t see clean to the curve without looking back
of the car.

Q. When you started in to make the turn you had a clear
view then?
. I have already explained that to you.
Didn’t you have a clear view then to your left?
. Thad as clear view as I could to see some distance down.
You could see to the curve then?
. No, I couldn’t see to the curve.
Why?
It was not real light anyhow.
Did you have lights on your automobile?
. Yes, I had lights on my automobile.
You could see lights on a street car a long way off?
. T didn’t see any. I didn’t see any car.
. I would like, if you will, to come down and look at this
map. This is towards— ,

A. (Interposing) This is towards Ocean View.

Q. Now, that is towards Willoughby. That is going west to
Willoughby, and that is coming east to Ocean View. Do you
know who lives in 798 residence?

) A. T don’t know that I know any of the num-
page 29 ! bers but my own.

Q. Don’t your driveway come up by a little iron

OPOPOPOPOPOP

garage?
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A. There are two garages; which do you mean?

Q. The first one?

A. Let us get this kind of plain: This should be turned
around, because that is the side T am living on.

Q. Which way do you want it turned?

A. Around. (The map is turned around) Where is Eighth
Street?

Q. Right there.

A. Here is Eighth Street, and I live about this distance
(indicating).

Q. About 150 feet east of Eighth Street crossing, you
said?

A. Yes, sir, along about like that, and here is the Little
garage here that is by the side of the driveway that I come,
and here is one of Mr. Clark’s.

Q. The garage I understood you are talking about is 150
feet away; that would only be about twenty or. thirty feet
where you have your finger. Your house is approximately 150
‘feet away from the crossing?
lA Yes, sir, the entrance to come in. The house-is fur-
ther.

Q. What is the number of your house?

A, 791.

Q. Three inches would be sixty feet (measurmg on the

map); 150 feet would bring you down -there; is
page 30 } that about the distance?
A. T just judge that it is 150 feet. I didn’t meas-
ure it at all. A

Q. Then you came out on this road?

A. Yes, sir, on this road.

Q. Whereabouts were you when you looked the first time
before going on to that track?

A. Just about along here (indicating).

Q. Right there where I put the ““X’’%

A. Yes sir, and I turned out, as I generally do, and there
was no car in sight.

Q. Then you traveled from the point ‘X'’ until you got on
this track without looking again?

A. T was right at it. I was looking all the time until I
glanced to the side, and then I—

Mr. Coleman: (Interposing) The jury understands that
this is to scale, and how many feet to the inch?

Mr. Williams : Twenty feet to the inch.

‘Witness: You understand I am guessing.
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By Mr. Williams:

Q. How many feet were you from the track when you looked
the last time?

A. I told you along about here (indicating), but I don’t
know how many feet. I glanced around with my hand out.
Now, to look at it, it looks about that.

Q. ’I‘hat would be about forty feet?
page 31} A. 1 didn’t mean that at all. I said about ten
or fifteen feet.
. Ten or fifteen feet when you looked?
. Yes; you can say that.
I don’t want to say it; I want you to say it.
. I am saying it.
. You were ten or fifteen feet from the track?
. Yes, sir.
And you were traveling about twelve miles an hour?
. Just about that. I was getting into second gear.
. And, at that time, you looked to your left as far as you
could see down the track?

A. Yes, sir.

Q. And there was no street car in sight?

A. There was no street car in sight, and when I looked up
I saw the other car, and I could just see it ten or fifteen feet,
and it come plowing and tore us right up. There was a tele-
graph pole here.

Q. That is on there?

A. I don’t see any telegraph pole.

Q. There it is?

A. My hindmost wheels were across this track here, and
it hit it copang and threw it against the pole and mashed it,
and threw the car on the side, and Mr. Galvin came and pulled
my wife out.

Q. How far did it run?
page 32 b A. 150 or 175 feet. I was hurt so bad I don’t
know exactly.

Q. Where was the rear end of the street car with reference
to the automobile after everything had come to a stop?

A. Tt looked like fifteen or twenty feet the other side of
the crossing.

Q. The automobile. I asked you where the rear end of
the street car with reference to the automobile after every-
thing had come to a standstill?

A. Tt looked like fifteen or twenty feet the other side of
the erossing. I didn’t measure it.

Q. Then he ran a car length and fifteen or twenty feet?

A. Yes, sir. I was hurt pretty bad, and I thought my wife
was hurt pretty bad.

OPOPOPOFO
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By the Court:

Q. Where was the other car approaching? Put your fin-
ger on that.

A. I think about the middle of this block.

By Mr, Williams:

Q. Did the street car have a headlight on it?

A. T couldn’t tell you that to save my life.

Q. You saw it, didn’t you? :

A. T couldn’t tell you to save my life. It hit me so quick
I couldn’t tell.

Q. When you saw the street car that was ten or
page 33 } fifteen feet away, did you see whether it had a
headlight on it, or notf

A. T couldn’t tell you to save my life because I don’t re-
member.

Q. Was there any dlfﬁcultv in your seeing down there a
thousand feet?

A. T told you that before.

Q. You can tell me again?

A. It was dark and T don’t think I could see a thousand
feet.

Q. Could you see 750 feet?

A. I don’t know. It was dark that morning, but I could
see a good distance.

Q. Give me an estimate?

A. T suppose at least one hundred yards or more.

Q. At least one hundred yards or more?

A. Yes, sir,

Q. And that street car, when you were ten or fifteen feet
from the crossing, was not in sight

A. No,

Q. So, while you were traveling ten or fifteen feet, at
twelve miles an hour, the street car must have traveled over
one hundred yards?

A. T guess it did, the way it was coming. If it hadn’t
been for the telewraph pole I don’t think that we would have

been here now to tell the tale.
page 34} Q. And the first intimation you had that there
was any street car was, I believe you said, when
your wife hollered?

A. Just before she hollered I looked.

Q. Will you tell us whether it was just before or just
after or at the time?

A. Just before. It was a second or so before she saw it,
about -the same time I did.

-]
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Q. I can’t hear you?

- A. T understood she saw it at the same time I did, if she
saw it at all.

Q. Have you any way of fixing the time?

A. We generally leave home around about 6:30. I judge
coming out there and getting there was about twenty minutes
of seven.

Q. This was the car which was to meet the Willoughby seven
o’clock ferry?

A. T couldn’t tell you about that.

Q. You are not familiar with that?

- A. No. Up to that time I seldom used the street cars, but
but sinceé that time I have had to use them all the time,

Q. How long did Dr. Berkeley attend you?

. A, I think the doctor attended me about three or four weeks,
or something like that, I don’t know-exactly the time, but he
can tell you that.

Mr. Williams: Mr. Coleman, is Dr. Berkeley here?
Mr, Coleman: Yes.
page 35} Mr. Williams: I believe that is all.

RE-DIRECT EXAMINATION.

By Mzr. Coleman:

Q. Mr. Vellines, after the car struck your automobile, how
far did the street car go?

A, About 150 feet.

Q. Mr. Williams’ question looked like you said fifteen or
twenty feet; what did you mean?

A. I meant fifteen or twenty feet—the end of the car
the other side of the crossing. The crossing is about twenty
feet wide, but, of course, I couldn’t tell exactly. I couldn’t
tell because I was hurt bad and I didn’t measure it. I just
glanced and saw the car there.

Q. Was it beyond the crossing some distance?

A. Yes, beyond the crossing some distance.

Q. You can’t say positively how much?

A. No.

Q. You say you were badly hurt at the time?

A. I was badly hurt and couldn’t tell.

Q. As to this road going towards Willoughby, on which
you came out of your garage and went into, is that a very
narrow road?

"A. Yes, it is narrow It is just about wide enough for

cars to pass. It is twelve or fifteen feet. It is a omne-way
street. .
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page 36 } Q. Automobiles are never allowed to meet each
other and pass?
A. Noj; they have to go on the other side. It is against the
law to go on that side east.

Mr. Williams: I don’t know whether it is the law, or
not, and the ordinance is the best evidence of it.

By Mr. Coleman: .

Q. Have they got signs along the roadway?

A. T think that they have signs further up. Any way, if
the cops that catch you, they will fine you.

Mr. Williams: The ordinance is the proper evidence.

The Court: Objection sustained.

Mr. Coleman: I would like to have a subpoena returned
forthwith. Mr. Williams knows it, and he has been over
it a dozen times. :

Mr. Williams: If you say it is so, I will admit it.

Mr. Coleman: I think you know it. I thought you had

been down to Trail’s End enough to know it.
. Mr. Williams: It.-may be agreed that the city ordinance
makes the boulevard on each side of the company’s tracks
a one-way street.

Witness: They arrested a man for going up there—

The Court: (Interposing) Just answer the questions.

By Mr. Coleman:
Q. Mr. Vellines, to the best of your judgment, as to what
you saw, how far did the car go after it struck you“’
page 37} A, At least 150 feet.
Q. The street car?
"~ A. The front part?

Q. Yes.
A. At least 150 feet.

RE-CROSS EXAMINATION,

By Mr. Williams:
Q. Mr. Vellines, that is simply an estimate on your part?
A. The best I could judge. I didn’t measure it.
Q. And I believe you did say to me a short while ago, and

which I assume is correct, that the rear end of the car was
about 15 feet—-

A. (Interposing) I didn’t measure it.
Q. I know you didn’t measure either one.
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A. That is all I can say. I was very badly hurt, and I
couldn’t tell you either one.

Q. You did state that the street car rear entrance was about
fifteen feet the other side of the crossing?

A. About fifteen, and it mght have been thirty or forty, but
I don’t know.

Q. But, according to your best judgment, it was fifteen or
twenty?

A. I know that they were transferring the passengers, and
I couldn’t tell because I was hurt.

. Q. You could tell how far the rear end was from
page 38 } there as the front end?

: A. I judge about that, but I couldn’t tell you to
save my life. ‘

Q. So, according to that, the street car, if it ran about 150
feet and the rear end, if it was only fifteen feet, it would have
to be over one hundred feet long?

A. T don’t know; I couldn’t tell you. It was just a rough
guess.

JAMES E. GALVIN,
a witness on behalf of the plaintiff, being duly sworn, tes-
tified as follows:

Examined by Mr. Coleman:
Mr. Galvin, what is your name?
James E.
James E. Galvin?
. Yes, sir.
How old are you?
. Sixty-nine years old.
How long have you lived in Norfolk?
. Sixty-nine. I will not be sixty-nine until the 29th of
December.
Q. What is your occupation?
A. Water inspector for the City of Norfolk.
Q. How long have you been with the city?
A. T think twenty-nine years.
page 39 ¢! Q. Did you see any part of an accident or col-
lision between a street car of the V. E. P. Company
and a car of Mr. Vellines on the 22nd of January, 19324
A. Did I see it?
Q. Did you see any part of it?
A. T don’t know what you mean. ‘
Q. Do you remember when there was a collision?
A. Yes; I heard the crash.

POPOPOPO
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Q. You didn’t actually see the contract, did you?

A. No, sir, I did not.

Q. Did you see the car approaching before Mr, Vellines’
car was in contact with the street car?

A. I think I did, yes, sir.

Q. How far were you away then?

A. It may have been in the middle of the block, but I wasn’t
paying attention and wasn’t expecting anything,

Q. What were you doing?

A. T was going to work.

Q. How close do you live to that crossing?

A. T live at eight and a half stop, and that is the eighth
crossing, and I reckon it is four or five hundred feet.

@. Is that a regular stopping place for street cars com-
ing to and going from Willoughby Spit?

A. Yes, sir. )

Q. Does the company maintain a waiting room there?

A. A kind of storm shed.
page 40 } Q. And do cars going to Ocean View and to Wil-
loughby Spit stop there to take on passengers?

A. Yes, sir, one at the east and one at the west end.

Q. How long have you lived at Willoughby?

A. I think three years July next. :

Q. Do you know whether the road which is on the north
side of the track, going one way and one going the other .
way, do you know whether they are one-way streets?

A. Yes, sir.

Q. Do you know whether people use this crossing who op-
erate automobiles? -

A. T have seen it used many times. While waiting for the
car, I have seen people go down and cross over there.
Q. Is there any other crossing for people living around
E(iighth Street to cross from the righthand to the lefthand
side?

g A. I don’t think so until Ninth Street and maybe Seventh
Street.

Q. How far apart are the Eighth Street stop and the Ninth

' Stzee?N stop, approximately? You can’t be accurate?
. No.

Q. Is it as much as quarter of a mile?

A. I don’t think it is that much. It may be, but I don’t
think so.

Q. One-eighth of a mile? ’

A. I don’t know.
page 41} Q. Mr. Galvin, just tell the jury, in your own
. way, exactly what you saw of this transaction?
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A. T was standing waiting for the car to go to Norfolk go-
ing to work, and the Norfolk car was coming from Willoughby,
and I was-standing against the post waiting for it, and 1 was
looking at it coming down, and I heard a crash, and then
turned around and the automobile kind of zig-zagged and come
right against the post where I was at, and if I hadn’t moved
I would have been hit.

Q. It was knocked clean over to a pole at which you were
standing ? ' :

A. Yes. '

Q. Is that pole on the car track?

A. No, it is not on the car track.

Q. And did you help get anybody out of the automobile?

A. No. Mr. Vellines’ hat fell, and I picked it up and asked
if the lady was hurt, and I didn’t get any reply, and I saw
the lady came out herself. :

Q. Was Mr. Vellines hurt?

A. He said that he was hurt, that he was hurt in the side.
He came on the same car with me and went to town, and he
said that he was hurt.

Q. You said your only recollection of seeing the street ear
was when it was between Seventh and Eighth Streets?

A. Yes, sir, that is the car going to Willoughby.

: Q. Approximately what distance would you say
page 42 } that car was from Eighth Street crossing?

A. T haven’t any idea. I never thought about
those things.
- Q. Was it half a block? :

A. Yes, I judge it to be about half block. I was not pay-
ing any attention at all, but was waiting for my car to come
to Norfolk. :

Q. You were waiting for the car coming in the opposite di-
rection? o

A. Yes. It was 6:30 in the morning and very dark.

Q. Do you mind coming down here and looking at this
plat; here is the crossing; this is Eighth Street; show the
Jury where you were standing?

A. What is that?

Q. That is a pole?

A. T was standing right there at that pole.

By Mr. Williams:
Q. Here is a cinder platform?
A. Yes, sir.

By Mr. Coleman: :
Q. What is the cinder platform for?
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A. Tdon’t know. There ain’t no cinder until you get there,
that I remember; there may be some cinders thrown there,
but there is no platform.

Q. What is the little space over there?
~ A. We call it a storm shed.

Q. Did the automobile come all the way across
page 43 } the track?

A. All the way across, and hit that pole, and it
turned his head towards Norfolk.

Q. Did you have to jump to avoid being hit?

A. T certainly did. If I had stayed there I would have got
hurt, but I come around this way.

- Q. Did you hear any bell rung or gong sounded?

A. I don’t say it was not, but I didn’t hear it if it was.
It could have been, but I was not looking for those things.

Q. This car, you say, came all the way to this pole?
hlA. Wherever it hit at, it came to the pole. I didn’t see it

it.
Q. You didn’t see that?
A. No, sir, I didn’t see that.

CROSS EXAMINATION.

By Mr. Williams:
Q. How far did the car runm, if you know, after the im-
pact took place?
- A. Which car?
" Q. The street car?
A. Which street car?
Q. The one that hit the automobile?
A. T couldn’t tell you to save my life.
Q. Where was the rear end of it with reference to the
crossing?
page 44  A. The street car going to Willoughby?
~ Q. The one that struck the automobile?
A. That is the one that was going to Willoughby?
Q. Yes. How far was the rear end from the crossing?
A. T don’t know.
Q. How far was the rear end from the automobile?
A. T couldn’t tell you. ,
Q. When you saw this street car that was proceeding to-
wards Willoughby, you say it was approximately half a block¢
A. T judge that, yes, sir.
Q. When you speak of a block, you mean the distance be-
gweent?the crossing at Seventh and the distance to Eighth
tree
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A. Yes, sir.

Q. At that time were you at this landing where you board
the street car?

A. Yes, sir. You see I come out of that shed; I wait in the
shed, and this was in the wintertime and I saw my car com-
ing down and I come out of the shed and was standing against
the pole.

Q. And, at that time, you noticed a street car?

A. T rather think I seen the car, but I didn’t particularly
notice it.

Q I thought you said you saw it?

A. T think I saw a car coming both ways.
Q. About half a block away?
page 45} A. Yes, sir.
Q. There was nothing out on the crossing at
that time, was there?

A. Do you mean out here?

Q. Yes.

A. No, sir.

Q. There was nothing approaching the crossing—any au-
tomobile?

A. No, sir.

RE-DIRECT EXAMINATION.

By Mr. Coleman:

Q. Was there anything over here to have kept the mo-
torman from seeing a man make a turn? Was there any
object in sight?

A. This is a vacant lot, I think belonging to Mr, Jospeh
Clark.

Q. I am asking. you whether there was anything which
would have prevented the motorman seeing the car?

A. On which side is that?

Q. That is the Little Bay side. On the Chesapeake Bay
side, was there anything on the track to have prevented it?

AT didn’t see anything.

Q This is clear here?

A. Yes.

Q. Was there anything, when the motorman was
page 46 | 500 feet away or 200 feet away, to have kept him
from seeing Vellines making the turn?

A. T don’t see why he couldn’t have seen him if Mr, Vel-
lines was making the turn.

Q. Was there anythlng to have prevented him seeing Vel-
lines making the turn?

e e — —
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A. No, obstruection.

Q. Is that clean and clear?

A. Yes. Mr. Clark owns a lot here.

Q. A motorman one hundred feet away could have seen
Vellines, if he had been looking, when he made the turn; there
is nothing to prevent him seeing him coming on the track?

A. No, I don’t think there was anything to prevent the
man seeing it. This is all a clear space, and this is a field
belonging to Mr. Clark. .

Q. This is the roadway, and it is very narrow—not over
ten or twelve feet; the concrete on Willoughby side is nar-
row? i :

A. 1 suppose two antomobiles could pass.

Q. And-that is all?

A, Yes, sir.

Q. There was nothing that could have prevented him seeing
down at this curve; he could have seen Vellines when he made
the turn, couldn’t he? .

A. Yes, it seems to me that he could.

page 47}  RE-CROSS EXAMINATION.

By Mr. Williams:
Q. That is, of course, provided Mr. Vellines was making
the turn?
. A. Yes, I say if he was making the turn he could have seen
im,
Q. When you saw the street car at the middle of this block,
there were no automobiles on this street or coming across?
A. I didn’t see any.

By Mr. Coleman:
Q. He was obliged to have made the turn to come over here?
A. Or to have kept straight ahead.

By the Court:

Q. See if I can get it clearer: When did you see the car—
}vhe?n you were at what place, when you saw the car approach-
ing

A. T was standing here (indicating).

Q. When did you first see the car coming to Willoughby
from Ocean View, the one that struck the automobile?

A. What do you mean?

Q. Where was it when you first saw it

A: T couldn’t tell you, but somewhere in here (indicating)
I was looking for this car, and I naturally turned around and
saw this car coming.
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Q. Where were you?
page 48 }  A. At the pole,
Q. When you first saw the car?
A. Yes, sir.
Q. Designate with your hand about where the car was?

.. Mr. Coleman: He should know the scale.

The Court: Tell him. }

Mr. Williams: Every inch on this means twenty feet on
the ground. . 4
- Mr. Coleman: Every five inches means one hundred feet.

By the Court: )

Q. How many feet was it when you first saw the car which
struck the automobile? ’

A. T don’t know, but along here (indicating on map).

Q. Can you describe it any way just where the street car
that struck the automobile was when you first it?

A. No, sir, I could not, because I wasn’t expecting anything.
: Ithmay have been down here, but I couldn’t tell you exactly
where.

Q. Can you tell about how many feet it was?
A. No, sir.

By Mr. Williams:

Q. In response to Mr. Coleman’s question, you gave, I be-
lieve, some estimate as to the length or distance between
Eighth Street and Seventh Street ; approximately how far was

it?
page 49} A. I don’t think I said that. I told him I didn’t
“know, He asked whether one-eighth or quarter of
a mile between that.
+ Q. From Seventh Street to Eighth Street, approximately
how far is it?

A. I couldn’t tell you. I don’t know anything about this.

Q. How do they compare with ordinary ecity blocks?

. A. In my opinion twice as long as an ordinary city block.

Q. And when you saw the street car it was, according to
your judgment, about middleway between those two spots?

A. I should think so.

By the Court:
Q. Middleway between what?

A. Between 714 and 8. You see 7% comes next to 8, and
814 and 9.

LN
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- By Mr. Williams:

Q. About middleway between the two?

A. Yes, sir.

Q. And the distance between the two is about twice what
an ordinary city block would be?

A. Yes, sir.

By the Court:
Q. Do you mean between 714 and 8%
page 50}  A. Yes, sir, and I think the blocks are longer.
Q. And so, if I get your answers correctly, do 1
understand you to.say when you saw the car approaching
" which struck the automobile, that you saw no automobile?

A. I saw no automobile. It was very dark, and I was not
looking for anything like that. There may have been an auto-
mobile coming parallel with the car and running rlght along
with it, but I “didn’t see it. '

By Mr. Coleman:

Q. You don’t mean to say there was no automobile passing
along that street?

A. Oh, no, I don’t mean to say that.

Q In other words, you were not paying any attentlon to
that, and don’t know anything about that?

A No.

Q. Your mind was more on the car you were going to take
to come to work?

A. Yes, and it was very dark at 6:30 in the morning, and
I wasn’t paying any attention to it.

page 51 } H. S. CHAPPEL,

a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

Examined by Mr. Coleman:

Q. Mr. Chappel, what is your name?}

A. Herman—H. S. Chappel.

Q. Were you employed by A. Wrenn & Son about the 22nd
of January, 1932¢

A. Yes, sir.

Q. Did you make an estimate on a Durant car which had
been in a wreck at Willoughby?

A. Yes, sir.

- Q. What estimate did you give Mr. Vellines?

~A. I think I have a copy of it here. $218.50.

Q. Was that a fair price for putting the car back in con-
dition?
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A. Yes, sir. L

(No Cross Examination.)

At 12:55 the court took a recess until 2:30 for lunch.
page 52 } AFTERNOON SESSION,

Norfolk, Virginia, December 21, 1932.
The court met at the expiration of the recess.
Present: The same parties as heretofore noted.

L. M. LEWIS,
a witness on behalf of the plamtlff bemg duly sworn, testified
as follows:

Examined by Mr. Coleman:

Q. Capt. Lewis, your name is L. M. Lewis?

A. Yes, sir.

Q. You have been in the wrecking and dredging business
for years and years?

A. Yes.

Q. For how long?

A. About twenty five years.

Q. You were first with the French Dredging Company and
afterwards with the L. M. Lewis Company?

A. Yes, sir.

Q. What is your relationship to Mr. Vellines?

A. He is my son-in-law.

Q. His wife is your daughter?

A. Yes, sir.

Q. On the 22nd of January, when this collision occurred at

Eighth Street, Willoughby Beach, did you see the-accident?
A No, sir, I never seen the accident.
page 53 } Q. IS)ZId you go there after the accident?

Q. How qulcklv?
A. Within two or three minutes, as soon as I could get

Q. Had the street car been moved after the colhsmn?
A. No, sir.

Mr. Williams: I object to that. He could not possibly know
whether it had or had not been.

The Court: What did you ask?

- A —m o e e — e —
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Mr. Coleman: I asked if he saw the accident, and he said
he did not, then I asked him if he knew the distance that the
street car went—how far it was away from the intersection.

Mr. Williams: The next question was had the street car
been moved, and that is the question I objected to as he
couldn’t know of his own knowledge, and 1t is bound to be
based on hearsay. :

The Court: How could he tell?

By Mr. Coleman:
Q. Did you hear the crash?
A. Yes.
Q. How quickly did you get there after you heard the crash?
A. About a minute or two.
Q. Was there any possibility in that time of mov-
page 54 } ing the car?
A No, sir, she couldn’t move.
- Q. Why?
A. They tried to move her and couldn’t.
Q. Why
A. They jammed the brakes is one thing that occurred, and
they couldn’t move her.
Q. What was the distance from the intersection to the rear
end of the street car?

Mr. Williams: Your Honor understands I object to that
question.

The Court: Objection overruled.

Mr. Williams: Note an exception.

By Mr. Coleman:

Q. What was the distance from the rear end of the car to
the middle of the intersection?

A. About 120 feet.

CROSS EXAMINATION,

By Mr. Williams:

Q. What was the last answer?

A. About 120 feet.

A. From the rear end of the car to the erossing.

Q. Mr. Lewis, you said it was about 120 feet; did you
measure it?

A. T never measured it with a tape line, but Just

page 55 } stepped it off.

. Whereabouts were you when you heard this
crash?
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A. At home.
Q. Where is your home?
A. 791 Chesapeake Bay Avenue. .
" Q. Will you look at this map a minute, Mr. Lewis, and tell
me about where your house is? Here is the crossing in-
volved, and here is the Bay side. Big Bay is over here?
* A. This is the concrete here, is it?
Q. Yes. '
A. Our house sits back in here.
Q. Point to what would be 798¢ .
A. That is not our house. Nichols lived there. Our house
is here (indicating).
. Q. Your house sits in behind 7982
A. Yes, and the board walk comes down here.
Q. And the driveway leading out of your house comes by
the corner of that iron garage?
A. Yes, by this house.
Q. Like I have marked and numbered it ‘‘XY’’, showing
the approximate distance of the lane? '
A. Yes. : . :
Q. How far is your house from the edge of the concrete?
How far back does it sit towards the Bay?
A. I should say 350 feet.
Q. 350 feet, and it is about 150 feet from that
page 56 } lane to the crossing?
A. No, sir; it is more than that.
Q. Approximately how far?
A.T should say a couple of hundred feet. A
Q. Then you were about 550 feet away, approximately?
A. No, T wasn’t no 550 feet. Now, I went over to the car
when I seen it.
Q. You said you were at the house when you heard the
crash? ' :
A. Yes, sir, and I come down. :
Q. Your house is about 350 feet from here, and 200 feet
from here to here (indicating on map) ¢
A. Yes, sir.
Q. That is about 550 feet when you heard the crash?
A. Yes, sir. :
Q. Is that the same house Mr. Vellines lived in?
A. Yes, sir.
Q. After the accident was all over, where did you go?
A. T stayed around there and helped shove the car off the
track and get her over in the garage and get it out of the
way.
Q. Did you go back home?
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A. Yes, sir.

Q. Where did Mr. Vellines go?

A. Got on the street car and come to Norfolk; I don’t

know whether Mr. Vellines come home, or where he
page 57 } went. I think he went to the doctor. He was hurt
mighty bad.

Q. Did he catech the street car?

A. I don’t know whether he caught the street car, but I
know that he did go into town after a while to see the doctor,—
he said his side hurt him so bad.

Q. Didn’t he catch the street car standing there when you
got there?

A. T couldn’t say, but I don’t think he did.

Q. How many cars were out there when you got there?

A. Only one. .

Q. Only one?

A. Only one to- my recollection. There might have been
two, but I have no recollection of seeing it.

Q. Now, if there were two, which one did you measure?

A. What did you say?

Q. You said there might have been two?

A. There might have been two, but I only seen one, as I
remember.

Q. Then, if another car had come up, you don’t remember
seeing it?

A. T don’t know whether one was commg in going to town,
but I remember one was standing there that struck him.

" Q. And you say that that car could not be moved?

A. They didn’t move it with her own power while I was

Q. They had to tow it away?
page 58} A. I don’t know whether they had to tow it
away, or not.

Q. How do you know that it couldn’t move?

A. Tt didn’t move while I was there, and I was there twenty
or thirty minutes.

Q. You came to the conclusion that 1t couldn’t move because
it didn’t move?

A. That is what I took it to be the meaning was. There
were passengers on there, and I came to the conclusmn if she
could have gone she would have carried them away.

Q. That is the only reason you have for saying that it
couldn’t move?

A. Yes, sir, that is what I took it to be.
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RE-DIRECT EXAMINATION,

By Mr. Coleman:
Q. And you saw over the house back of your house. Isthe -
house back of your house taller than yours?
A. What do you mean?
Q. Is there a house built on the lot with yours?
"A. Yes, sir, right in front of it—in the back.
Q. In the back?
A. Yes, sir.
Q. Is that house taller than yours?
A. It is about the same height, and maybe a little lower.

page 59} DR. G. R .BERKELEY,
a witness on behalf of the plamt1ff being duly
sworn, testified as follows:

Examined by Mr. Coleman:

Q. You are Dr. G. R. Berkeley?

A. Yes, sir.

Q. How long have you been practicing medicine in Nor-
folk?

A. About twenty-five years.

Q. Did you examine and treat Mr. William L. Vellines on
the 22nd of January, 1932¢

A. T did.

Q. Will you tell the jury what his condition was?

A. The main injury was a fractured rib which we found
from an- x-ray picture,—a fracture of the seventh rib in an
anterior axillary line without displacement.

Q. How long did you treat him?

A. He came to my office from the 22nd of January, and the
last time was the 25th of February.

Q. Do you recall how much your bill is?

A. About $25.

Q. Has that been paid yet?

A. No.

Q. Was that a painful injury or was it a mild injury?

A. He had a fractured rib, and he complained to me of right
much pain. I think I strapped him up three or four times
during that period.

Q. Would that character of injury cause considerable pam,

in your opinion?
page 60 } A. I understand that it does.
Q. The first time you saw him was the 22nd of
January, 1932, and when was the last time you saw him?
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A. 25th of February.

Q. A little over a month?

A. Yes.

Q. With the kind of injury that he had, he oould walk
around as well as go to bed?

A. He came to my office. I don’t know what he did at home.

Q. That kind of injury does not require him to go to bed?

A. Ordinarily it does not.

Q. He says now in wet weather he suffers with pain; is
that the natural result of things of that kind?

A, I think most people who have had a broken bone have a
certain amount of ‘pain and discomfort in wet weather. I
have heard them complain that way.

CROSS EXAMINATION.

By Mr. Williams:

% I%r. Berkeley, you say that the x-ray showed fracture?

. Yes.
Q. There was no displacement, was there?
A. No displacement.
Q. In other words, the rib-was cracked?
page 61 } A. That is all, yes, sir.
Q. And there was nothing in the world to do but

strap it up, and it re-knit?

A. That is all the treatment I gave him.

Q. How many times did you see him altogether?

A. Nine times.

Q. And your bill was $25%

A. Yes.

Q. Does that include the x-ray?
- A. No, sir.

Q. What is the x-ray—about ten dollars?
ﬁfA Either that or fifteen, I don’t remember—either ten or

teen.

Q. What time of day was it on the 22nd that he came to see
you‘!

A. T think in the morning office hours between eleven and
one.

Q. Between ‘eleven and one o’clock?

A. T don’t recall; it has been a long time ago, and I haven’t
anything here to show.

page 62 } MRS. MAGGIE M. LEWIS,
a witness on behalf of the plamtlﬁ being duly
sworn, testified as follows:
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Examined by Mr. Coleman:

. Q. Mrs. Lewis, your name is Mrs. L. M. Lewis?

" A. Maggie M., they have got here. .

Q. You are the wife of L. M. Lewis?

A. Yes.

Q. And you are the mother-in-law of Mr. William L. Vel-
lines?

A. Yes.

Q. Did you see the collision between the stPeet car of the
Virginia Electrie & Power Company and the automobile be-
longing to Mr. Vellines on the 22nd of J anuary, at the Eighth
Street crossing?

A. Yes, I did.

Q. Did you see the street car before it got to the crossing

A, Yes. _

Q. Where were you?

A. I was at our home at the second story window.

Q. At the second story window had you a view of the street
car track and of that crossing?

A. Yes.

Q? Did you. see the street car before it got to the cross-
ing o
A. Yes. ‘

Q. Did you see the collision between the street
page 63 } car and the car?
A. Yes.

Q. How far away, when Mr. Vellines got on the crossing
or started to make the turn to go on the crossing, was the
street car?

A. T guess 150 or 200 feet.

Q. How fast was the street car going?

. A. T couldn’t Judge the speed, but it was going at a very
rapid rate.

Q. Did you see it make any eifort to stop?

A. Not at all.

Q. What kept you from seeing the street car strike the au-
tomobile ?

~ Mr. Williams: She said that she did see it.
A. T saw the collision_.

By Mr. Coleman:
Q. You saw the collision? "

-A. Yes. The automobile was going across the crossing,
you know. ‘ '
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Q. Do you know how far across the crossing the automobile
was when struck by the street car?
A. No, I couldn’t tell you that, but it was almost across.
Q. Almost across?
A. Yes.
Q. Could you see whether or not the street car slowed
down or made any effort to stop before it struck
page 64 } the antomobile?
A. Not at all. That is what frightened me so ter-
ribly, because I saw it was not slowing down.
Q. It made no effort to slow down?
A. No.
Q. After the street car struck the automobile, did it come
to a standstill? ]
A. I suppose so. I jumped up and left the window right
away when they struck.
" Q. Were you in a position to hear whether or not it blew a
whistle or sounded a gong?
A. I didn’t hear any sound.
Q. Could you have heard it?
A. T suppose I could.
Q. Did you hear it?°
A. No, sir, I didn’t hear anything,

CROSS EXAMINATION.

By Mr. Williams:

Q. Mrs. Lewis, you live in the same house with Mr. L. M.
Lewis,—you are his wife?

A. Yes. )

Q. And I believe Mr. Lewis testified that that house is
about 550 feet from the crossing; is that about right?

A. T don’t know.

page 65 } Mr. Coleman: Mr. Lewis didn’t testify to that,
but the distance that he had to travel was 550 feet.

Witness: I don’t know what the distance is from the house
to the crossing.

By Mr. Williams:

Q. How far do you think it is?

A. T don’t know; I have no idea, but it sits back from the
boulevard down to the Big Bay. The house is long.

Q. Is it on the Bay front?

A. Yes. I was at the back window.
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Q. You were at the back window?

A. Yes. .
- Q. And the house is some distance east of the crossing,
isn’t it? )

A. I suppose a little distance east of the crossing.

Q. How far?

A. I don’t know.

Q. Approximately?

A. I couldn’t possibly tell you because I don’t know how
far it is.

Q. Isn’t there a house between your house and the car
track?

A. Yes, sir.

Q. Who lives in that house?

A. Nobody now.

Q. Who did live there at the time?

A. I am not positive whether the house was
page 66 } occupied, or not. I really don’t think it was.
. Do you know who owned it?

A. No. I don’t think it was occupied. I think the house is
owned now by Mr. Nichols—Harry N. 1chols I think has charge
of it, but I don’t know who owns it.

Q. Is that a one, two or three story cottage?

A. Two story.

Q. How many stories is yours?

A. Two. ,

Q. Now, when you saw your son-in-law, I believe, Mr. Vel-
lines, approach that crossing, just before he made the turn
did you see the street car at that time

A. I saw the street car just as he turned to go across.

Q. Just as he turned to go across?

A. Yes, sir.

Q. You saw the street car at that time?

A. Yes, sir.

Q. And you were frightened at that, weren’t you?

A. T saw the car approachmg, and d1dn’t see the car make
any effort to stop, and that is what frightened me. If it had
slowed down he would have gotten across.

Q. When you saw the street car and saw him starting to
make the turn, then you became frightened?

A. Yes, when I saw he street car didn’t slow dow.

Q. And ?t ﬂ}gat time, he was just beginning to make the

urn
page 67 } A. He was going across the track.
Q. At that time?
A. Yes, sir.
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Q. And how far away was the street car after he got on
the track?

A. Well, I should judge about 150 to 200 feet, maybe.

Q. All rwht Then, how far would you say the street car
was just as he started to make the turn?

A. How far the street car was away?

Q. You said it was 150 to 200 feet when he was on the track?

A. T thought that is what you meant, when he was going
across the track.

Q. No, Mrs, Lewis. Here is what I wanted to find out:
‘When you saw him start to make the turn to come on the track
how far away was the street car?

. A. The street car was just coming out from behind the
ouse,.

By the Court:

Q. From behind the house? :

A. In front of the house in front of us. You asked if
there was a cottage in front of us, and that obscured the car,
and when it came from behind the house I saw the street car.

By Mr. Williams:
Q. How far was it away just as Mr. Vellines started to
make the turn?
page 68 } A, It was behind the house, and he had gotten on
the car track when I saw the ear approaching.
Q. You could not see it when he started to make the turn?
A. No, not when he was in front of the house.
Q. And you think it was about 150 feet?
A. I suppose that. I am not a very good judge of dis-
tances, but I suppose that is what it was.
Qt?Can you tell us how far the street car ran after the im-
pac
- No, I cannot.
Did you go over there?
No, sir. .
llzrld your son-in-law come back to the house?
. No
Do you know what he did?
. What?
‘Do you know where he went?
He went on down town.

MRS. W. L. VELLINES
a witness on behalf of the plaintiff, bemg duly sworn, testi-
tified as follows: ,

POPOPOFOR
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Examined by Mr. Coleman:

Q. Mrs. Vellines, what is your name?

A. Bernice Vellines.

Q. Are you the wife of Mr, William L. Vellines?
page 69t A I am.

Q. Were you in the automobile with him at the
time of the collision between a street car of the Virginia
Electric & Power Company and an -automobile driven and
owned by your husband?

A. Yes.

Q. At the time when you all started across that track to
make the turn there, did you, or did you not, see a street car
approaching?

A. We did not see any street car in sight.

Q. Did you look?

A. Yes.

Q. Did you continue to look?

A Tdid.

Q. Did you look both ways?

A. We did.

" Q. When was the first time you saw the street car after
you got on the track or made the turn?

A. When we made the turn we were almost across the track
when I saw the car.

Q. How far away was the car when you first saw it?

A. I judge around 200 or 300 feet away.

Q. Was it coming fast or slow?

A. Coming very fast.

Q. About how fast would you say it was coming?

A. T judge around fifty or sixty miles an hour.
page 70 } It looked as though it was coming that fast.

Q. Did you realize you were in a perilous situa-

tion?
A. T did.
Q. Did you call your husband’s attention to it¢
A. It was too late.
Q. Did you scream, or not?
A. T don’t think I did. I don’t know.
Q.. Were you hurt, Mrs. Vellines?
A. No, I was not. :
Q. He was on the left side of the car, and you were on

the right; is that right?
A. Yes.

Q. Do you know how far the street ecar went after it struck
the automobile ?

A. T should judge it went around 150 feet, or something
like that.
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Q. From the intersection?

A. Yes, sir. '

Q. Did your husband give a signal before he started across
the track?

A. He did.

Q. What kind of signal did he give?

A. He put out his hand. He had the window down and put
his hand out.

Q. How long did you stay at the scene of the accident after

the collision?
page 71} A. I stayed quite a while because we tried to
get the car off the track. I asked the motorman and
the men to help push the car off, and they wouldn’t give any
assistance whatsoever.

Q. Was the car knocked from the lefthand track to the right-
hand track against the telephone pole on the opposite side
from where you lived?

A. Yes, sort of diagonally across.

Q. When you say it had been knocked, was that the car or
the automobile?

A. The automobile. A

‘iQ. It had been knocked on the opposite track towards the
pole?

A. Yes, sir.

Q. Do you know how long the car remained after it struck?

A. Quite a while, until another car came to get it away.

Q. Did il remain there after it struck your car ten or fif-
teen minutes?

A. Longer than that.

Q. Was it removed before your car left there?

A. The street car?

Q. Yes.

A. No.

g. \IiIVas any bell- sounded or whistle blown?

. No.
Q. Are you positive of that?
page 72} A. I am absolutely sure.
Q. It was not blown?
A. No.

Q. Or the gong sounded?
A. No.

CROSS EXAMINATION.

By Mr. Williams:
Q. Mrs. Vellines, as I understand, when you were almost
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across the track was the first time -you saw the street car at
all?

A, Yes.

Q. Approximately what part of your automobile was on
the track on which the street car was coming at that time?

A. T should judge the very end of the car.

Q. Probably the rear wheels in between the two rails?

A. No, I wouldn’t say that because it seems to me the tire
would have been punctured if it hit that.

Q. Then you think all the wheels of the automobile had got-
ten clear of the track?

A. Yes.

Q. And there was nothing but the the overhang on the
track?

A. No.

Q. And do you think you saw the street car 200 to 300
feet away?

A. Yes.

Q. Approximately how fast was your automobile
page 73 } going?
A. We were still in second.

Q. Probably going ten or fifteen miles an hour?

A. T don’t know; I couldn’t say.

Q. You said the street car was going fifty or sixty miles
an hour?

A. Every body who saw it says so.

Q. Are you judging that by what you saw or by what others
say?

A. By what I saw.

Q. And you are judging the speed of the street car ap-
proaclylving you as fifty or sixty miles an hour?

. Yes.

Q. Would you be so kind as to tell the jury your estimate of
speed of the automobile in which you were riding?

A. T can’t say, but I imagine around ten or twelve miles
an hour—just what a car could go in second ; maybe five miles
an hour. I couldn’t estimate that.

Q. As I recall, your husband said twelve miles an hour?

A. Well, probably twelve.

Q. And 'before your automobile could travel that foot or
two to get off the track, the street car had traveled two hun-
dred to three hundred feet?

A. That is when I first saw the car.

Q. When?

A. T told you.
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Q. Well, do I understand that your position in
page 74 } this matter is before your automobile could travel
two or three feet, that was necessary to clear the
track, the street car had run from two hundred to three hun-
dred feet? ,
" A. I wouldn’t say.
Q. You wouldn't say?
- A. No, sir.

Q. Isn’t that exactly what you did say?

A. Yes. That is what I say when I first saw it.

Q. When you first saw it, all four wheels of your automobile
had cleared the track?

A. T should say so.

; Q. So the overhang is certainly not more than two or three
eet?

A. T don’t know. T never measured it.

Q. Give us your best estimate, will you?

A. No, I can’t say.

Q. You wouldn’t do that. Anyway, going at ten or twelve
miles, before you could go the necessary distance to get the
overhang off the rails, the street car had gone two or three
hundred feet; is that correct?

A. (No answer.)

Q. Will you answer it?

A. T have answered it two or three times.

). Do you mind doing so again?

A. Yes.

Q. You refuse to answer that question; is that
page 75 + what I understand?
A. (No answer.)

The Court: Do you want to press the question
Mr. Williams: I want the witness to say.

Witness: I have answered the questlon two or three times,
and why does he keep on?

Mr. Coleman: Just answer all the questions he asks, even
if he asks them a dozen times.

Witness: I say yes; I have answered it.

By Mr. Williams:

Q. And that was the first time you had noticed the street
car at all? Do I understand you correctly?

A. Yes.

Q. If T understand, Mrs. Vellines, at that time you screamed
to Mr. Vellines?
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A I don’t know whether I sereamed, or not. I didn’t say
I secreamed. I said I don’t know.

Q. Did you say something to him about the street car com-
ing? . '

A. Yes. :

Q. What did you say?

" A. T couldn’t say just exactly what I said.

Q. Was the purpose of whatever you said to warn him of
the fact that the street car was coming?

A. Yes. - )

Q. And, so far as you know, that was the first
page 76 } time that he had seen it?
A. Ican’t say.

Q. Do you know whether he had seen it before that, or not,——
before you gave him some warning? -

A. I don’t think that he did.

Q. Then, when you hollered or gave this warning, did he
then look at it?

A. I don’t kmow.

. Q. You were sitting there right next to him, weren’t you?

A. Yes, I was.

Q. Now, there is a space, I believe, of approximately eight
feet between the edge of the rails and the track on which you
were traveling; do you know that?

A. T don’t know.

Q. There is some little space between the car track and
the concrete, is there not?

A. Yes.

Q. Now, at the time your husband started to make the turn,
that is just as he began to swing towards the track, did you
look at that time?

A. When he swung towards the track?

Q. Yes, before he ever got on the track, when he started to
make the turn?

A. Yes.
Q. He looked then?
A. Yes.
page 77} Q. And you looked?
A. Yes.

Q. What did you see?

A. The street car was not in sight. You know it was
dark. It was dawn and it was not light.

Q. You wouldn’t have any difficulty in seeing from your

house to this erossing ¢
A. No.

Q. You could certainly see a street car from the crossing
the other way, couldn’t you?
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. Well, I didn’t see it.
You could see a good long ways, couldn’t you?
I judge I could.
How far do you think you could see?
. I couldn’t tell you that.
Could you see as much as a thousand feet?
. I don’t know.
Could you see as much as five hundred feet?
. I couldn’t tell you.
You certainly could see as much as three hundred feet?
. T can’t say. I know that I can see you and everybody in
this room.

Q. And you now tell the jury, I believe, you don’t know

whether you could see as much as three hundred
page 78 } feet, or not?
A. I didn’t say that.

Q. Well, could you see that? I am just trying to get the
facts, and I am not trying to make you mad?

A. I am not mad, but I don’t see why you have to ask me
things like that. I told you the truth. I told you just what I
did and what I saw.

POPOPOPOFON

The Court: Just answer the questions. If the questions
are improper, Mr, Coleman will object to them and the court
will rule on them, and until they are objected to and the rul--
ing, it is your duty to answer them as fully and frankly as yon
can.

Witness: I will, Judge.

By Mr. Williams:
Q. I understood, Mrs. Vellines, you said you didn’t see the
street car, althou«rh you looked just before you made the
turn, or Just as you were making it?
A. Yes.
Q. And T understood the reason you didn’t see it was be-
cause it was dark?
A. T said it was dark.
Q. Is that the reason you didn’t see the street car when you
started to make the turn?
A. T didn’t see it because it was not in sight,
Q. How far, approximately, could you see down those
tracks?
A. Well, I couldn’t say.
page 9% Q. Could you see as much as 500 feet?
A. T could see as much as 100 feet possibly.
Q. As much as one hundred feet. You don’t think anybody
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could see, according fo the light as it was that morning, a
street car approaching over one hundred feet away?
A. T can’t say.

RE-DIRECT EXAMINATION.

By Mr. Coleman: . :
Q. Mrs. Vellines, were you much -excited after the acei-
dent started before you were struck? :

A. Very much so, when I saw the street car.

Q. And you say you are positive, in answer to Mr. Williams’
question, that the street car was not in sight when you all
made the turn to go on the track?

A. T am.

Q. Could you say postively where your rear wheels of the
automobile were when you were struck? Is that a guess, or
ig it your opinion, or could you see the wheels?

A. That is my opinion.

Q. That is your opinion?

A. Yes.

Q. How old is your husband?

A. He is sixty years old.

Q. Is he a careful driver?

A. Yes.

page 80} Mr. Williams: I object to that.
The Court: Objection sustained.

RE-CROSS EXAMINATION,

By Mr. Williams:

Q. How soon or how quickly, after you saw the street car,
was it before the accident oceurred? )

A. How quickly?

Q. Yes.

A. T don’t imagine it was very long.

Q. Could you give us some approximation of how long it
was? Did it happen almost immediately or simultaneously?

A. A. T imagine it did. :

By Mr. Coleman:

Q. You can’t specify the length of the time from the time
vou saw the street car until you were struck?

A. T judge it was immediately.

Q. But you don’t mean to say that the street car was right
up on you when you all were going aeross the crossing?
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Mr. Williams: I object to Mr. Coleman leading the wit-
ness. He can ask questions in a form not quite so leading.
The Court: Re-frame your questlon

By Mr Coleman:
Q. Did the car have sufficient time to come 150 or r 200 feet
when you saw it—did that t1me elapse until you were struck?
A. Yes.

page 81} Mr, Williams: VI object to that.

By Mr. Coleman:

Q How far away was 1t?

A. Was the street car?

Q. Yes.

A. T imagine about two or three hundred feet, from what
I can judge.

Q. Under the conditions that you were in, you were then i in
a closed car?

A. Yes.

Q. Were you in a situation where you could even guess at
the time—say for you to walk across the room and back? In
the situation you were in, were you in position to judge any
time?

A. No.

Mr. Williams: I want to call the attention of the court to
the form of that question and the one coming behind.
~ Mr. Coleman: You can’t tell what is coming behind.

Q. (Mx. Coleman) Mrs. Vellines, is that a very frequented
crossi%g there? Do many people cross at Eighth Street?
A. Yes.
Q. Twenty-five or fifty or one hundred or a thousand?
A. T would say twenty-five to fifty; I wouldn’t say a hun-
dred or a thousand.
Q. I mean in a day?
page 82} A. T couldn’t say how many cars pass by there
a day, but very frequently they go over that track:
Q. The company maintains the space in there?
A. Yes.
< Q. Do cars stop there going and coming from Wllloughby
pit?
A. Do you mean for passengers?
- Q. Yes, for passengers? - .
A. Yes. v ' CL
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Q. Do you know how many of those cross-overs—it is a
, one-w%y street on the Bay side?
: es.
And then on the opposite side you go to Norfolk?
Yes.
They are one way streets?
Yes.
What is the width of that one on the Big Bay s1de?
. (No answer.)
Is it broad or narrow?
. Well, it is a right wide street.
I am talking about the driveway. the concrete part?
. I don’t quite understand.
. I am speaking about the concrete on the side of the road
on the Big Bay side—the one which goes towards the spit?
A. T wouldn’t call it a very wide road.
page 83} Q. It is a very narrow road, is it not?
. A, Yes. There is enough for two cars to pass.

Q. If the street car had been one hundred feet or two hun-
dred feet or fifty feet away, was there anything on earth to
keep the motorman from seeing that your husband was going
to make the turn? .

A. No, there was not.

Q. Were you at all frightened when the thing happened?

A. Yes, I was.

By Mr. Williams :

Q. You have stated to Mr. Coleman that there was nothing
to prevent the motorman from seeing your husband when he
made the turn; there was nothing to prevent your husband
from seeing the motorman, was there?

A. You will have to ask him that because I don’t know.

Q. There was nothing to prevent you from seeing the mo-
torman, was there?

A. I saw him. I told you what I saw.

Q. When he started to make the turn—not when he got on
the track?

A. T don’t quite understand.

Q. You told Mr. Coleman, in response to his question, that
when Mr. Vellines started to make the turn there was nothing
to prevent the motorman from seeing him at that time; that
is correct, is it not?

A. Yes.
page 84 } Q. Now, I say for the same reasons that if the
motorman could have seen Mr. Vellines, Mr. Vel-
lines could have seen him?

>

OPOPOFOPOFD



Va. Electric and Power Co. v. W. L. Vellines. 69

A. 1 can’t answer questions for him.

Q. You answered Mr. Coleman all right without any
trouble?

A. There was not anything to prevent him at all,

Q. To prevent the motorman from seeing him?

A. No.

Q. What was there to prevent Mr. Vellines from seeing the
street car?

A. At the time I saw the street car there was nothing to
. prevent me from seeing the street car. I saw it.

Q. T am talking about when he started to make the turn?

A. Well, T don’t know.

Q. You don’t know?

A. No.

Q. Then, how do you know that the motorman could have
seen Mr. Vellines?

A. There is nothing to prevent him.

Q. There was nothing to prevent Mr. Vellines from seeing
the motorman? ,

A. Well, possibly there isn’t.

By Mr. Coleman:
Q. There was a light burning there at that station, wasn’t

there? ,
A. Yes.

page 85} Q. That light was burning at the time?
A. Yes.

Q. You said the reason you didn’t see the motorman was
because he had not come in sight when you made the turn?

A. Yes.
Q. After you made the turn he came on?
A. Yes.
1% ]I%id he make any effort to slow down or stop?
. No.
Q. You all would have been under the light?
A. Yes.
Q. And the light, of course, is stationary?
A. Yes, the light is over on the pole we were knocked to.

It is rlght near the pole, anyhow. You can see it.

Q. At the time Mr. Vellines made the turn, it was perfectly
safe for him to make it because there was no car in sight;
is that right?

A. Yes, I think so.

Mr. Williams: Did you say you don’t ask leading ques-
tions?
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Mr. Coleman: I say I don’t ask any more than you do.
Mr. Williams: I had the right to ask your witnesses leading
questions.
The Court: A number of questions that have not been ob-
jected to have been asked several times, and I am not interfer-
ing with the examination of counsel unless there
page 86 } is some objection.
Mr. Coleman: Mr. Williams has violated the rule
about the repetition of questions more than I have about
leading. That is our case, your Honor.

The Plaintiff Rests.

Mr. Williams: Your Honor, I have a motion I would like
to make,

Note: The jury retired from the court room.

Mr. Williams: Your Honor, I wish to move to strike out
the evidence I make the motion on the ground that there
has been no evidence of negligence on the part of the Virginia
Electric & Power Company which was the proximate cause of
the accident; (2) on the ground that the contributory negli-
gence of the plaintiff is clearly shown by the plaintiff and his
witnesses, so it is a matter of law before the court.

If your Honor will look at this map, you will find that the
undisputed testimony is that these tracks were straight fov
approximately 1,000 feet in the direction from which this car
came which struck the automobile operated by the plaintiff.
You will see that there is a space between the near rail of

the westbound track, which was the track on which
page 87 } the street car which caused the damage was, and

the concrete, of 8.2 feet. It is clear mathemati-
cally that, if we accept the speed at which all of the witnesses
testified that the automobile was traveling, towit: Ten or
twelve miles an hour, that he was traveling at the rate of
either fifteen or seventeen and a half feet a second. The un-
disputed evidence is that he was struck when the rear wheel of
his automobile was about between or almost between the two
rails; that from the time he made his turn to the time he was
in position where he was struck, certainly was not over from
fifteen to twenty feet. So that, from the time.he made his
turn to the time he was struck, was less than two seconds
in time, because in two seconds he would have traveled thirty
feet, which would have put him absolutely in the clear. I
think if is a matter of judicial knowledge almost that street
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cars will not run fifty or sixty miles an hour, and even taking
the wild estimates given, a street car going at fifty miles an
hour would travel seventy-five feet in a second. Therefore,
it must have been within less than 150 feet at the time he
made the turn, and, under all the evdence, it could easily have
been seen if it was within that distance, and it is clearly neg- -
ligence as a matter of law for a person who knows the situa-
tion not to look or to look and not to see. Our Court of Ap-
peals has said time and time again that the court will not ac-

cept that which they know to be untrue, and with
page 88 } the street car headlight burning—

The Court: (Interposing) Was it testified that

the headlight was burning?

Mr. Williams: The plaintiff himself testified that he didn’t
know whether it was burning, or not. I assume, for the sake
of the argument that it was, and the assumption is that it
was, if it was the proper thing

The Court: But a motion to strike out is as on demurrer
to the evidence.

Mr. Williams: That is true, but assuming the headlight was
not burning, this lady testified that she saw the car 550 feet,
and this man said that he could see down the track 750 feet
;)[‘he plaintiff’s other witness testified that he saw it half a

lock.

The Court: Mr. Galvin?

Mr. Williams: Yes, sir. There is no dispute about the fact
that it could have been seen for some distance, and I say,
mathematically, their testimony that it had not come around
the curve is absurd. The car must have been within 150
feet, or closer than 150 feet, when he made the turn, and I
subm1t under numerous decisions of our Court of Appeals,
that under those conditions the plaintiff was guilty of con-
tributory negligence as a matter of law.

Note: The motion was then argued by counsel,

- The Court: The court is much impressed by the situa-
tion outlined by Mr. Williams, but is unwilling to
page 89 | take the extreme course of striking out the evi-
dence at this time. The motion to strike out the evi-
dence'is denied.
Mr. Williams: We note an exception.

E. A. HOLMES,
on behalf of the defendant, being duly sworn, testified as
follows:
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Examined by Mr. Williams:
Q. Mr. Holmes, tell the jury, please, your name?
A. E, A, Holmes.
-+ Q. And how were you employed in January, 193217
A. T was employed by V. E. P. Company as operator of
street cars.
. Q. Were you at or near the scene of the accident which took
place on January 22 of that year?
A. Yes, sir.
Q. Whereabouts were you?
A. T was operating street car eastbound coming from Wil-
loughby.
Q. Willoughby to what point?
A. To QOcean View. '
Q. Now, as you were traveling along and got somewhere
within the vicinity of 8 stop, what, if anything, did you see?
A. I was coming towards Ocean View and I saw
page 90 } a car approaching, a street car, from the other di-
o rection about a block away, or one stop away, and
an auntomobile also alongside of it. The angle I was looking
at it, they looked like they were both side by side, and as they
approached the crossing I saw the automobile make a sudden
lefthand turn in front of the street car.
Q. What was the next thing that happened?
A. The street car pushed it off the track.
Q. How far was your street car away from the scene of the
accident at the time the accident occurred?
A. T had just crossed 9th stop, and those stops, I imagine,
are around between three and four hundred feet.
Q. Just crossed 9th?
A. Yes, sir. :
Q. What time of day was it?
A. Early in the morning. I was due to leave Willoughby
at 6:45 that trip.
Q. You left Willoughby at 6:45¢
A. Yes, sir. .
Q. What, if any, lights did you or not notice on the ap-
proaching car which had the accident?
A. The headlight.

By the Court:

Q. You say there was a headlight on the car approaching?
A. Yes, sir.

page 91 } By Mr. Williams:
Q. What did you do after you saw that situation?
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A. I cut off and applied the brakes of my car and eased
down and stopped. The automobile was on the track, and I
couldn’t go further. : :

Q. The automobile was on your frack

A. Yes, sir.

Q. Tell the jury approximately, if you can, the distance
the Willoughby bound street car was from the crossing when
the automobile turned to come on the crossing?

A. T couldn’t say exactly, but it looked to me like it was a
car length or a car length and a half, or something like that.

Q. How long did you stay there, Mr. Holmes?

A. I don’t know exactly, but quite a few minutes. I was be-
tween ten and fifteen minutes late coming into town.

Q. Do you know what happened to Mr. Vellines? Did you
see him there? .

A. Yes, sir. .

Q. Where did he go, if you know?

A. T don’t know where he went after I left there. After
we pushed him off the track I don’t know where he went. I
left there then.

Q. Where was the Willoughby bound car (that is the car
that had the accident) standing with reference to the crossing

after everything was over?
page 92}  A.The rear of the car was just about even with
the crossing. ) '

CROSS EXAMINATION.

By Judge Shackleford:

Q. What did you say your name is?

A. E. A, Holmes.

Q. Are you employed by the Virginia Electric & Power
Company?

A. Yes, sir.

Q. Have you talked to anybody about this case?

A. T talked to Mr. Williams and officials of the company.

Q. Who else?

A. 1 don’t know any one particularly but some boys maybe
around the barn.

Q. What did you say?

A. Some of the boys around the barn, probably. I talked
to Mr. Williams.

Q. Did you talk to the claim agents of the company?

A. I don’t know whether he questioned me, or not. Who do
vou mean?

Q. Any claim agent?
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A. T believe I talked to Mr.—I can’t speak the name now—-
Mr. J ackson.

Q. He is claim agent?

A. Yes, sir.

Q.  Did you know that he was a claim agent when
page 93 } you talked to him?
A. Certainly.

Q. Why did you hesitate then?

A. I didn’t hesitate.

Q. You said you didn’t remember who you talked to?

A. T didn’t remember exactly.

Q. This accident happened at Eighth Street, Willoughby?

A. Yes, sir, 8th stop.

Q. There is a metal platform put there for the purpose of -
an automobile crossing?

A. A steel rail crossing.

Q. Put there for the purpose of enablmg automobiles to
cross the track?

A. T presume that is what it was put there for.

Q. Don’t you know that is what it was put there for?

A. Yes, sir.

Q. A great many automobiles cross there every day?

A. T don’t know. I don’t know how the traffic is.

Q. Don’t you travel there?

A. Not now. I never worked that line very much.

Q. How many times did you work it?

A. A few times, off and on.

Q. How did you 1flappen to be working it this day?

A. T had a run there.

Q. Where do you live?

A. Norfolk.
page 94} Q. Whereabouts?
A. 211 16th Street.

Q. At that crossing there is a pole with an arm extending
over the frack, and that arm has an electric light with a re-
flector over it, has it not?

A. T believe it has. I know that there is a pole, but I
couldn’t tell you about the light.

Q. The crossing, even in the night time, is perfectly light?

A. Yes, sir.

Q. You could read a newspaper there at night under that
light, could you not?

A. T couldn’t say that. I never tried to read a newspaper
there.

Q. It is light there?

A. Yes, sir.
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Q. You saw from Ninth Street that the man was about to
cross there?

A. Yes, I saw the ear and the auto.

Q. Now, you say you saw Mr. Vellines’ car and the street
car coming down parallel to one another?

A. Yes, sir.

Q. How far were they from the street corner when you first
saw them?

A. The car was in the middle of the block, as near as I

could tell.
page 95 } Q. The middle of the block?
A. Yes, sir, as near as I could tell.

Q. How many feet would that be?

A. T couldn’t tell you that.

Q. How long is a block?

A. T couldn’t tell you exactly.

Q. How can you tell me it was half way of the block and
can’t tell how long the block is?

A. T can’t say the number of feet.

Q. It is four or five hundred feet between the blocks?

A. T reckon it is.

Q. If the automobile were half way of the block, it must
have been two hundred feet or more east of the intersection?
. When I first noticed it?

Yes.

. Possibly.

Were they racing?

No.

Ilzld they appear to be racing?

Was the automobile moving faster than the car?
. They seemed to be moving at the same speed.
. What speed would you say?
. Looking at anything coming towards you, it is hard to
Judge the exact speed but I should say twenty-
page 96 } five miles an hour.
Q. It might have been forty or fifty miles?

A. I don’t think the street car will run forty miles an hour.

Q. How fast will they run?

A. Thirty miles maybe at full speed.

Q. Do you mean a street car will not run over thirty miles
an hour on the Willoughby line?

A. Not much over that.

Q. What time was the accident?

A. T left Willoughby at 6:45, and it takes about seven min-
utes to run down there.

>o>@?@?@>@>
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Q. About seven minutes to run from Willoughby to Ninth
Street?
. A. Yes.
- Q. And you left at 6:45?
- A, Yes,
- Q. So this accident happened at 6:52%
A. T didn’t look at my watch.
Q. A street car at 814 Street, at 6:52, couldn’t lose any
time to catch the seven o’clock ferry, could it?
A. He would have eight minutes and would have plenty of
time to make it all right.
Q. The passengers on that car would have about one min-
ute to make connection after they got there?
A. The boat don’t leave so exact on schedule.
page 97 } lQ You are supposed to be there on your sched-
ule?
A. Yes, if you can get there, but if you are late you can’t
help it.
Q. If you are late you have to step on it to get there?
A. I never take any unnecessary chance to get there.
Q. Were not you running a little faster when you were a
little late?
A. Not that I know of.
Q. How long have you been street car motorman?
A. Ten years.
Q. Do you mean to say if you find your time is short you
take it along leisurely?
A. It matters not how late I am, T always watch out for
myself.
Q. I didn’t say anything about watching out for yourself,
but how about watching out for other people?
A. When watching out for other people I am watching out -
for myself.
Q. Can you tell this jury how far that street car was from
the intersection when Mr. Vellines started to make the turn?
A. Not the exact number of feet. He was about a car length
or car length and a half away.
Q. How could you tell when you were four hundred feet
away the relative positions of the two vehicles?
A. T say that they appeared to be side and side.
page 98 ¢} Q. They appeared that way, but you don’t know
whether they were side and side?
. 141& One might have been a little head of the other, I couldn’t
e
Q. When the automobile turned into the track of the street
car, the street car hit it immediately, didn’t it?
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A. Very soon.

Q. Did you hear any gong sound?

A. No, T didn’t hear the gong sound that distance.

Q. How far were you from the corner when the impaet oc-
curred?

A. How far from the car?

Q. How far from the intersection of Eighth Street?

A. T had just crossed Ninth Street and was over two-thirds
of the stop away.

Q. Do you mean this side?

A. The other side.

Q. Weren’t you east of Ninth Street?

A. T would be west of Eighth Street.

Q. Were you east or west of Ninth Street stop when this col-
lision happened? '

A. East of it.

Q. And you were two-thirds the distance from Ninth Street
going towards Eighth Street; is that what you mean?

A. Two-thirds the distance from Eighth Street, and had

just erossed Ninth Street.
page 99 } Q. You were one-third the distance from Ninth
Street?

A. Yes, sir.

Q. Did you hear the gong?

A. No, I couldn’t hear the gong at that distance.

Q. How far could you hear the gong of the street car?

A. If you are three or four hundred feet away, and enclosed
in acar?

Q. You would not hear one?

A. No, not if my car was running.

Q. Could vou have told before you examined the car that
was hit which part of the automobile was struck by the street
car?

A. No, I could not, not exactly.

Q. Have you been present at a meeting of the witnesses in
this case and heard the statement of the motorman on this
car which hit Mr. Vellines?

A. T was in Mr. Williams’ office.

Q. Well, who was there?

A. Mr. Wlllmmq and Mr. Jackson and Mr. Frizzell, and I
don’t know the names.

Q. How many?

A. I don’t know, but six or seven.

Q. And each one of you heard the statement of the other?

A. T heard some talk about it.

Q. Did you hear the statement that each witness made as
to this occurrence?
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page 100 } A. Yes, I heard them make statements.
Q. Why did you say that you heard them talk-
ing about it?
A. Tt is the same but just different wording.
Q. And each one of them heard your statement about it?
A. Yes, I suppose so.

RE-DIRECT EXAMINATION.

By Mr. Wﬂhams :
Q. Mr. Holmes, that talk that Judge Shackleford referred
to, what time did that take place?
A. What talk is that?
Q. That Judge Shackleford was referring to when you
talked in my office,—when did that take place?
. This morning, do you mean?
This morning?
Yes, sir.
What time this morning did you talk?
. At nine o’clock I was supposed to be there.
What time did it all stop?
. What do you mean?
What time did we come to attend court?
. We left there around ten o’clock—five minutes of ten,
or somethmo like that. 1 don’t know exactly.

page 101 } G. E. ROBERTS,
a witness on behalf of the defendant, being duly
sworn, testified as follows:

>0 PO POPOF

Examined by Mr. Williams:

Q. Mr. Roberts, tell the jury, please, your name?

A. G. E. Roberts.

Q. What is your occupation?

A. Furniture salesman.

Q. Where do you live?

A. T live at 327 31st Street, Norfolk.

Q. On January 22, 1932, were you at or near the scene of
an aceident between an automobile and a street car?

A. Yes, sir.

Q. Whereabouts were you? ‘o

A. T was sitting about the third or fourth seat from the
front of the car on the righthand side going towards Wil-
loughby Spit.

Q. The car which had the accident?

A. Yes, sir, I was on that car.
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Q. Where did this accident occur?

A. I wouldn’t like to say; I am not acquainted with those
streets, but probably within three or four minutes run after
you leave Ocean View.

Q. As you were sitting there, what, if anything, did you
see before the accident occurred? A
A. I had just finished reading my paper and was sitting
there with my elbow on the car and my eyes closed but not

asleep, and all at once I felt a very sudden mo-
page 102 } tion of the car, and the motorman gonged his bell

very suddenly, ahd I looked up and saw an auto-
mobile erossing the track, and, about that time, the collision
happened and the car knocked the automobile to the left up
against a telephone pole.

Q. You say you felt a very sudden motion of the street car;
could you tell, or do you know, what that sudden motion was?

A. He was applying his brakes, I imagine.

Q. At the time you felt that motion and looked up, how far
was the motorman from the automobile? .

A. Not over, I would say, thirty feet; maybe just a little
;‘nore than his car length. I don’t think it was over thirty

eet.

Q. What effect would the application of those brakes have
on you as a passenger?

A. It threw me forward, of course, and it caused the brakes
on the car to lock so that he couldn’t get it started again, and
it caused me to miss my ferry. '

Q. What ferry were you attempting to catch?

A. The seven o’clock from Willoughby to Old Point.

Q. What was the condition at that time—was it dark or
light?

A. If T am not mistaken it was a windy morning and it was
rather dark—mnot a pretty morning, but inclined to be cloudy,
as it is now, and windy. :

Q. You say you had been reading your paper
page 103 } just before? .

A. I had finished reading the paper; I had
folded the paper after leaving Ocean View and laid it on my
lap, and laid my head on my hand, though was not asleep.

Q. Was it sufficient daylight to read the paper, or were
vou reading it by electric light?

A. T had been reading it by electric light, and I think the
motorman cut his lights off after leaving Ocean View and be-
fore we got to the scene of the accident.

Q. That is the light inside of the car?

A. The light inside of the car.
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Q. If you were going to catch the seven o’clock ferry, you
know approximately then what time this accident occurred?

A. I would say within about eight or ten minutes of seveu.
We usually get to Willoughby Spit just in time to get off the
car and walk down one block to catch the ferry.

Q. Are you in the habit of riding these cars? You speak
of what you usually do?

A. I rode that car every morning for eighteen months.

Q. Can you tell the jury approximately the speed that that
street car was traveling just before you felt a sudden appli-
cation of the brakes?

A. It was going at a regular rate of speed, but nothing
to make me pay any attention to it, either fast or slow. I
caught the car at 6:35, at 31st and Granby Streets, and the car
was on time, and when it was not on time I usually missed

my ferry.
page 104 } Q. Can you give us any idea as to how far the
. street car ran after the impact?

A. That car stopped so suddenly I don’t think it went over

eight feet. I don’t believe it went that far.

By Mr. Coleman:

Q. How far?

A. I don’t think it went over five feet, to be exact, as near
as I can.

By Mr. Williams:

Q. Where was it in reference to the crossing, do you reeall,
when it came to a stop,—the crossing on which the automobile
was?

A. T think it was practically on the crossing; it may have
been a little over. It was certainly nearer Ocean View than
Willoughby Spit, but I don’t know what direction that is,
whether north, east, south or west.

CROSS EXAMINATION.

By Judge Shackleford:

Q. What do you do?

A. Furniture salesman.

Q. What is your name?

A. G. E. Roberts.

Q. Who do you work with?

A. At that time with W, E. Pleasants.’

Q. Did you live in Norfolk.

page 105} A. Yes, sir.
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. Who do 3ou work for now?
Satterfield.
Where?
426 Granby Street.
You say the motorman cut his hghts off at Ocean View?
. After leaving Ocean View.
You do not know what happened to the headlight?
. No, sir, I don’t know.
Did you see the reflection of any headlight on the car
at the time of the accident or just before the accident?

A. No, sir. It was seven o’clock and rather light.

Q. It was seven o’clock?

A. Nearly seven o’clock—about ten minutes of seven.

Q. And the car stopped in five feet after you felt him put
on {he brakes?

A. T wouldn’t say after feeling him put on the brakes, but
it wasn’t until after he put on the brakes.

Q. And it went about five feet?

A. I would say not over five feet.

Q. After he applied the brakes to stop it?

A. Yes, sir. -

Q. How fast was the car going after he started to put on
brakes?

©>@>@?@P@

A. Tdon’t know exactly, but not enough to make
page 106 | me pay special attention.
Q. You had been riding that car how long?

A. 1 can tell you exactly: Maybe not eighteen months at
that present time, but I started riding it October 9th or 10th,
and I rode it up until last March.

You said something about eleven months?

. No; I said probably eighteen months,

You said it was going at the usunal speed?

. Nothing to make me pay attention to either fast or slow.
What is the usual speed of that car?

y I can’t tell you, bul I can tell you what time I boarded
it. .
I am not asking that, but the speed?

. I don’t know.

Was it making as much as twenty mlles an hour?

. T couldn’t tell you.

Was it making as much as five mlles an hour?

. Yes, sir.

Was it making as much as fifteen miles an hour?

. I coulan’t tell you.

Q. No matter what speed it was making, it stopped in five
feet after he applied the brakes?

CPOPOPOPL POPOPO
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A. 1 said after he hit the automobile.
Q. I understood you to say as soon as you felt him put
on the brakes he stopped in five feet, and stopped
page 107 } in the intersection?

A. If you will let me explain: I think he stopped
the car within its length; after he applied the brakes the car
stopped in its length, I think, and, in fact, I can-nearly swear
to it.

Q. Didn’t you tell Mr. Williams that after you felt the jar
it didn’t go five feet? ,

A. No, sir.

Q. Didn’t you just tell Mr, Williams as soon as you felt
the car jerk, as if some one put on the brakes, it stopped in’
five feet?

A. No, sir; I said after it hit the automobile.

Q. How far did it go from the time he put on the brakes un-
til he hit the automobile?

A. 1 would say it didn’t go over its length.

" Q. How long is it?

A. I don’t know the length of the street car, but that is
what I am going by.

Q. Which did he do first—put on the brakes first, or sound
the gong first?

A. T don’t know. It seemed to me that he sounded the
gong all the time.

Q. How many times did he sound the gong?

A. T don’t know, sir.

Q. Did he sound it over once?

A. Yes, sir. .
page 108 } Q. And then he put on the brakes?

A. Almost simultaneously, and then I knew
there was something wrong.

Q. He hit the car almost simultaneously Wlth the sounding
of the gong?

A. In that short distance it don’t take long to hit the car
after sounding the gong. _

Q. It don’t take long to hit, it, whether he sounds it, or
not?

A. No.

Q. What part of the automobile was struck?

-A. The left side of it nearer the rear wheel.

Q. Near the rear wheel on the left side?

A. Yes, sir.

Q. Did you see the car when it was crossing the track?

A. When I felt the jar I immediately opened my eyes and
I saw the car.
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Q. Did you see any headlight on the car?
A. No, sir.
Q. If there had been a headlight on the car, you would have
seen it?
A. I don’t know that I would. I don’t know that I would
have paid any special attention to the headlight.
Q. What position were you in when you saw the automo-
bile crossing the track?
A. There was a wentleman sitting on the seat
page 109 } in front of me, and he was leaning this way, and
when T felt the brakes applied I looked up quick,
but I couldn’t tell anything about it, and I couldn’t have told
whether it was a sedan or touring car.
Q. Did you see the automobile on the track in front of the
street car before the street car hit the automobile?
A. Tt was about the same time.
Q. And you didn’t see any reflection of light on the auto-
mobile from the street car?
No, sir.
Did you get out of the street car?
I did.
Did you see any headlight on the street car then?
. No, sir. I was looking more at the automobile.
The street car didn’t have a headlight on it, did it?
I don’t know.
You didn’t see one on it?
I didn’t see one lighted.
You saw one, but didn’t see it lighted?
. I didn’t pay any attention to that. .It may or may not.

page 110 } S. W. ARMISTEAD,
a witness on behalf of the defendant being duly
sworn, testified as follows:

POPOPOFOPOP

Examined by Mr. Williams:

Q. Tell the jury, please, your name?

A. S. W. Armistead.

Q. What is your occupation?

A. Civil Engineer.

Q. How long have you been practicing your profession?

A. About thirteen years in Norfolk.

Q. Mr. Armistead, did you prepare a topographic survey
which I now hand you?

Judge Shackleford: We do not raise any question about the
accuracy of 1t
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Mr. Williams: I want to ask some other things.

By Mr. Williams:

Q. When was that prepared?

A. It was prepared in February of this year.

Q. What is the scale?

A. One inch equals twenty feet.

Q. Tell the jury, please, the width of the concrete Toad on
the north side?

A. Sixteen feet, and it is so marked on the map,

Q. What is the ‘distance between the northern most rail of
the westbound track and the southern edge of the concrete
road?

A. 8.2 feet, marked on the map.

Q. What is the gauge of the track?
page 111}  A. Five feet two inches.

Q. And the dummy—that is the space between
the two sets of rails?

A. The dummy at this place is 5.8 feet.

Q. Will you tell us the distance from the two parallel lines
marked ‘““XY’’ to the near edge, that is the eastern edge, of
the crossing?

A. To the center of the parallel lines 160 feef.

Q. Mr. Armistead, how far are those tracks straight from
the center of the D1ghth Street crossing eastwardly “towards
Ocean View?

A. Towards Ocean View is towards Seventh Street?

Q. That is right?

A. From Eighth Street to the beginning of the curve to-
z'vards Seventh Street (that is towards Ocean View) is 1,300

eet

Q. And how far is it from the Eighth Street crossing to the
Seventh Street crossing?

A. From Eighth Street to Seventh Street is 1,310 feet ex-
actly, center to center of streets.

Q. Where does the curve start?

A. The curve is about 200 feet beyond.

Q. Then you must have misunderstood the question.

Note: The question was read.
A. 1,500 feet to the eurve and 1,310 feet from Eighth

Street to Seventh Street. It is about 200 feet
page 112 } more to the beginning of the curve.
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By the Court:
Q. Something was said about 714 Street?
A. There is no such street but there is a stop there.

By Mr. Williams:

Q. In other words, they have a stop at 7th Street, and then
they have a 7145 stop?

A. It is a kind of informal stop, more or less. Some have
little shelters there, but some have not.

By the Court:
Q. Do you know how far that is from Eighth Street?

A. No, sir, but they are usually around midway of the
block.

By Mr. Williams:

'Q. Is there, or not, any crossing between 7th Street and 8th
Street?

A. There is no crossing, no.

Q. Now, Mr. Armistead, I think it has already been stated,
but what is the nature of that track—that is, the construc-
tion? Isit a rough roadbed or a smooth roadbed that people
can drive across at any point?

A. Tt approaches more the typical railroad right of way;
it is a ballasted roadbed, but not a paved roadbed

Q. Is there any physwal obstruction to prevent any one
from seeing a street car approaching down that track until

you get to the curve from a point on the road
page 113 } opposne Eighth Street?
A. A person on the concrete road?
Q. Yes.

f\ Not a thing in the world exeept an oceasional telephone
pole

CROSS EXAMINATION.

By Judge Shackleford:
- Q. What is the nature of ths crossing here—the Eighth
Street crossing?
A. The center part is steel rails or railroad rails running
lengitudinally with the track,
Q And a good smooth driveway?
A A oood smooth duveway
Q. And you say there is a station there at that crossing?
A. Yes, a station is shown on the map.

Q. There is no doubt about it being there fastened on the
ground ?
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A. Tt was there at that time.

Q. What does this indicate ‘‘Cinder platform’’?

A. The ones shown on each side of Eighth Street are
beaten down cinders.

Q. That is used for the purposes of passengers boarding
and getting off cars at that crossing?

A. Yes. )
Q. On both sides of that crossing?
page 114 }  A. Yes.

C. G. FRIZZELL,
a witness on behalf of the defendant, being duly sworn, tes-
tified as follows:

Examined by Mr. Williams:
. Mr. Frizzell, tell the jury, please, your name?
. C.G. Frlzzell .
And what is your occupation—what is your business?
. Motorman.
Are you a motorman at the present time?
. No, sir.
‘What do you do?
. Foundry man in the navy yard.
What were you doing in January of this year?
. Motorman for the V. E. P.

Q. Were you the motorman involved in an acmdent on that
day?

A. T was."

Q. What type car were you operating?

A. 600.

Q. And where were you going at the time of the accident?

A. 1 was going to Willoughby, making a trip on the early
straight to Willoughby, and my time at the time of the accident
was seven o’clock at Willoughby.

Q. What time did the accident occur?

page 115} A. Around 6:54, the best I can remember now.
Q. What time had you left Norfolk on that run,

»@»@»@»@»@

if you recall?

A. 6:15.

Q. Now, Mr. Frizzell, after you left Ocean View, what did
you do with respect to the lights on your car?

A. When I got to Ocean View I was on plenty good time,
and when I got to Ocean View I discharged all the passengers
except some three or four, and I turned off the lights inside
of the car and pulled back the curtains and left the head-
light on, and, after I got the passengers off the Old Bay Shore
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line, which we are due to pick up going to Willoughby—and
that car got into Ocean View just about the time I did,—and
off that car I got a couple of passengers, and from there I
proceeded to Willoughby, and when I got to Nansemond Ho-
tel I let off one passenger there, and then I started on and
never made any more stops going to Willoughby whatsoever
until T had this collision with the automobile.

Q. Now, Mr. Frizzell, why did you cut out the lights inside
of the car at Ocean View and not the headlight?

A. Tt was light enough inside of the car, but I always left
the headlight on until I got to Willoughby, when I was run-
ning there.

Q. As you were traveling along there, and just prior to

getting to Eighth Street, approximately how fast
page 116 } were you traveling? ,
A. I would say around twenty or twenty-five
miles an hour.

Q. And when was the first intimation you had that an ae-
cident was going to happen?

A. When I seen this car, I was in about a length or a length
and a half of it, T would say forty or fifty yards of the auto-
mobile, and it was traveling midway of the road, and as I
seen it and commenced to get closer to it and had got, T guess,
in forty yards of this crossing, I raised up and sounded my
gong, and this car was going straight up the road as I was
going, and I was in twenty-five or thirty yards of it, and he
attempted to cross this track at a slow rate of speed, and when
he did I threw my car in emergency, and gave it the air and
reverse throttle, and by this time I was in on this car and the
car had just crossed over the track enough for me to hit it in
the rear lefthand corner.

Q. And after you hit it, what happened to it?

A. Tt slid over the track into the telephone pole, and I went
one length beyond, with the rear of my trucks practically on
the crossing.

Q. You said something about a car length: How long is’
one of those 600 type cars?

A. Forty feet.

Q. And how.far did you tell the jury you were
page 117 } aw?y from the crossing when he turned to come
on

Aci About a car length. I mean forty feet instead of forty
vards. .

Q. You said forty yards, and you meant forty feet?

A. Yes, sir.

Q. What, if anything, did you do with respect to the gong?
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A. T rangit.

Q. Tell the jury, please, what kind of gong that is?

A. All the cars have a foot gong.

Q. Does it go at one time? )
~ A. No; ding-a-ling, ding-a-ling, and you mash down on it
once, and it rings about thirty seconds.

CROSS EXAMINATION.

By Judge Shackleford:

Q. You saw this car about to cross the track, didn’t you?

A. T did what?

Q. You saw the automobile was about to cross and cross-
ing the track ahead of you?

A. Yes, sir, when it went across.

Q. And you appreciated the fact that he was in danger from
your car?

A. If he kept on like he was going.

Q. And you were then how far from him?

A. When he was on the track, or when I seen
page 118 } start across the track, I was in about twenty-five
or thirty feet, ‘

Q. You were twenty-five or thirty feet back of him when
you saw him start up on the track?

A. Yes, sir.

Q. How far were you away from him when he was on the
track?

A. When he was crossing the track, midway of the track,
I will say around fifteen feet from him.

Q. You didn’t see him until you got within twenty-five or
thirty feet of him?

A. T said I seen him when I was in a car length of him.

Q. But you didn’t see him about to cross the track until
you were about twenty-five or thirty feet away?

A. He was in the middle of the road.

Q. How did you know that he was going to cross?

A. T didn’t know until—

Q. (Interposing) You saw him hold out his hand?

A.. No, sir, he didn’t.

Q. He didu’t hold out his hand?

A. No, sir, positively not. All the windows were up on his
automobile.

Q. Was your light shining on his car?

A. Yes, sir, just one headlight.

Q. While he was in the roadway?
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A. While he was crossing the track. It couldn’t shine on

him in the road.
page 119} Q. How far is Eighth Street from the end of

Willoughby Spit?

A. I couldn’t say; I don’t know.

Q. You had driven down there many times, had you not?

A. Not so many times.

Q: How many times have you driven down there?

A. When I was with the company, about ten or twelve

- times; I was extra man.

Q. You were a new man on this route?

A. I was extra man.

Q. How long had you been extra man before this accident
happened ?

A. About seven or eight months.

Q. What do you mean by extra man?

A, On the extra board, and didn’t have a reglllar run,

Q. You were subject to call?

A. No; I was extra man on the board and took a run any
and everywhele
Had you been working steadily for the company?
Yes, sir.

For how long—seven months?
Yes, sir.
Drawing a monthly salary?
No; by the hour. ‘
You only drew when you were on duty?
- "A. Yes.
page 120 } Q. When you were not on duty, where would
you be—at home or where?

A. Anywhere I might want to be.

Q. And you had been down there on Willoughby on the
street car only eight or ten times previous to this accident?

A. T would say about that.

Q. You had been there long enough to give us an estimate
of the distance between Eighth Streéet and the end of Wil-
loughby?

A. T judge about half the way.

Q. Well, what is that? We can get at it that way?

A1 don 't know the number of miles and never heard any
one say.

Q. How many stations are there between Eighth Street
and the end of Willoughby Spit?

A..T couldn’t tell you.

Q. How far are the stations apart?

A. Five hundred yards, I guess.

@P@ ?>«s‘3 PO



90 Supreme Court of Appeals of Virginia

Q. What is the number of the last station down there?

A. T couldn’t tell you. Willoughby is all I can tell you.

Q. You didn’t know much about that route down there, did
you?

A. No, sir, T didn’t.

Q. What speed were you making?
page 121+ A. Twenty or twenty-five miles an hour,

Q. How do you fix the speed at twenty or
twenty-five miles an hour?

A. If you drive the car you can te!l practically how fast
it is going. These cars at a high rate of speed don’t make
over twenty-five. I didn’t have a speedometer on the car, but
I do say from the stop I made at Nansemond Hotel to that
stop, I would say not over twenty or twenty-five miles an
hour.

Q. You say the accident happened at 6:54?

A. Approximately that. I was due at Willoughby at seven
o’clock.

Q. I am not talking about at Willoughby, but at the time the
accident happened?

. I say approximately 6:54.

You made a report of it?

. Yes, sir, always.

Did you put on the report it happened at 6: 54?

. I think so.

That is correct?

. Yes, sir.

You were a little behind?

. No, sir.

. Do you mean from Highth Street to the end of the ferry

you can go there in six mlnuteb and give the passengers time
to walk to the ferry?

page 122 L A, T think the time from Ocean View to Wil-
loughby is twelve minutes.

Q. Do you mean to say you could have driven at twenty-
five miles an hour to Willoughby and given the passengers
an opportunity to walk to the ferry?

A. Yes, sir.

Q. How much time would they have to spare?

A. I guess three minutes.

Q. So in three minutes you would have been to Willoughby -
Beach?

A. T say from where the car stops they would have about
three minutes to catch the boat, and I had, from where I was,
six minutes to go to Wllloufrhby

Q. The accident occured at 6:54.

.
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A. Yes, sir.

Q. And you planned to give the passengers three minutes
to get off the car and get to the boat?

A. T don’t understand.
. Q. I say, you planned to give the passengers three min-
utes to get off the car and get to the boat after arriving at
the end of your route?

A. I say approximately 6:54.

Q. Awhile ago you said it was 6:54 and put it on your re-
port?

A. T said I pul it on the report.

Q. Did you look at your watch?
page 123+ A, No; I was going by the time I left Ocean
View. T'left Ocean View at 6 45,

Q. You did not get to Eighth Street until 6:542

A. I say approximately 6:54.

Q. That was nine minutes it took you to go from Ocean
View to where the accident was?

A. Yes, if it was 6:54.

Q. You said that is about half way from Ocean View to

Willoughby ¢
A. Yes
Q. And if you had nine minutes you were late?
A. No, sir.
Q. Were not you in a hurry to get there?
A. No.
Q. When did you leave the employment of the company?
A. Three months ago the 6th of this month.
Q. Were you ever employed by them regularly by the

month?

A. No, sir.

Q. How much of your time was consumed working for the
Traction Company while you were with them? What propor-
tion of your tme?

A. T would say I was working two-thirds of my time,

Q. SubJect to call?

A. No, sir; we had to report; we had a time to report, and
all extra men did.

Q. Within what distance would you be able to
page 124 | stop a car going at twenty-five miles an hour?
A. That depends.

Q. Well, let us find out what it depends on?

A. Tf the track is in good condition you can stop in a short
distance, and if it is bad you would go longer. If the brakes
are good, you stop in a short chstance, and if they are not,
yvou go longer.
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Were the brakes in good condition on this trip?
. Yes, sir. :
Were the tracks in good condition?
. Yes, sir.
: Eiverything was favorable to stopping the car quickly?
. Yes, sir. _
I ask you in what distance you cauld stop the car going
nty-five miles an hour?
. I stopped that in about a couple of car lengths.

Q. A couple of car lengths?

A. Yes, sir; I will say one hundred feet.

Q. A car length is one hundred feet?

A. A couple of car lengths.

Q. Is that the proper distance within which to stop a car
going twenty-five miles an hour?

A. Yes, sir, if everything is all right and the tracks not
slippery.

Q. Under the conditions that day, a person properly oper-

ating the car could stop in one hundred feet?
page 125 }  A. Yes, sir, if you slow it down. The air line
broke down, and it had nothing else to do.

Q. Did you hit the car hard?

_A. I couldn’t have hit it hard, or it would have torn it to
pieces. _

Q. You did not hit it hard?

A. Not as hard as I expected.

Q. You just pushed it across there? One of your witnesses
said awhile ago you just pushed it?
thA. No, I wouldn’t say just pushed it, but I knocked it over

ere. .

Q. You knocked it over there?

A. Yes. - :

Q. How long did you say this car was?

A. Forty feet.

Q. You stopped in two car lengths, didn’t you?

A. Two and a half car lengths. -

RE-DIRECT EXAMINATION.

By Mr. Williams:

Q. Mr. Frizzell, Judge Shackleford has asked you some
questions with respect to working by the month; do any of
the motormen work by the month?

A. Not a man in the Traction Company.

Q. When you speak of being on the extra board, how many
men, approximately, are there on the extra board?

OPOPOFO
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page 126} A. I would say around seventy-five.
Q. They are people who did not have a regular
run?

A. No, sir.

Q. Some times during the day more men are required than
at other times; isn’t that true?

A. Yes, sir. These extra men, if some one gets hurt, or they
need a special car, they are due to be there to take the run
out, and they are paid by the hour if they stay out five hours,
or one hour, or fifteen hours.

Q. Are they, or not, men qualified to run on any line?

A. They are men qualified, and are broke in by one of the
highest paid men there to go over any line that the Traction
Company has.

RE-CROSS EXAMINATION.

By Judge Shackleford:
. Where did you take possession of that car that day?
. Out at the barn.
‘Where is that?
. 18th Street.
18th and what?
. Between Monticello and Church Street on 18th.
. What time did you leave the carbarn?
A. T left the carbarn that morning at six o’clock and was
due down town to leave at 6:15.
Q. You left down town at 6:15%
page 127} A. Yes, sir.
Q. Then did you go out the Granby Street
bridge?

A. Yes, sir.

Q. Did you make any stops on the way?

A. Yes, sir. '

Q. You made quite a number, didn’t you

A. Yes, sir, but T was on my regular time and got to Ocean
View on my regular time. '

Q. Who said you didn’t? I didn’t say you didn’t. What
made you say you got to Ocean View on your regular time?

A. You asked awhile ago if I was running late, and I wanted
to show I was not running late.

Q. How many passengers did you have on your car at the
time of the accident?

A. T think four.

Q. Who were they?

A. T can’t recall the names now.

SPOPOPO
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Q. Will you swear that there were only four?

A. No, I will not swear to it.

Q. One witness said there were fifteen or twenty passengers
on there?

Mr. Williams: I haven’t heard any of them say so,
Judge Shackleford: Capt. Lewis said there were fifteen or
twenty waiting.

page 128 } By Judge Shackleford:
Q. Do you know how many were on there?

A. Not exaetly. It was not over five, if there were that.
It has been so long I have forgotten how many were on there
at the time.

Q. What time did you leave City Hall Avenue?

A. 6:15.

By Mr. Williams:
Q. You stated you quit the employment of the company
about threce months ago; why did you stop?
- A. Because I got a call in the navy yard.
Q. Did you get a better job?
A. T thought it would be.

Mr. Coleman: I imagine he got a better job if he got away
from the V. E. P, :

Witness: T got a call from the Navy Yard, and I thought
there would be a better future for me, and I got a leave from
Mr. Bishop, and I can go back at any time I get ready.

D. H. CHAPMAN,
a witness on behalf of the defendant, being duly sworn, tes-
tified as follows:

Examined by Mr. Williams:

Q. Mr. Chapman, you are one of the claim agents for the
Virginia Electric & Power Company?

A. One of the investigators.

Q. Have you ever had occasion to test out the
page 129 } speed grf the 600 type cars on the Willoughby line?
. Yes, sir.

Q. What is the maximum speed of the 600 type car?

A. The test we made was with an empty car and one man,
and the distance was a thousand feet, and the best we could
get it up to was thirty-seven miles an hour.
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CROSS EXAMINATION.

By Mr. Coleman:

Q. Was that test made for the purpose of a lawsuit?

A. It was made where there was an accident at Willoughby
at Ninth Street.

Q. Were there any outside persons present?

A. Yes; an automobile was used after having the speedome-
ter tested.

Q. Was there anybody on the car to see whether or not you
had given it all you could give it?

A. I don’t know what you mean.

Q. Was there any outsider present?

A. No.

Q. You were making the test for the purpose of evidence?

A. No. We were making the test for the purpose of find-
ing out how fast it.could poss1bly run under all favorable cir-
cumstances

Q You are not a mechanic?

A. Not very much.
page 130 ¢} Q. You couldn’t say whether that case had been
doped up, or not?

A. T think so.

Q. How?

A. With my eleven and a half years’ experience with them.

By Mr. Williams:

Q. Who clse was present?

A. S. W. Armistead, Mr. Mulford, and I think you were
present.

By Mr. Coleman:
Q. Mr. Armistead testifies in every suit you have and makes
the maps?
A. No, but he testifies in a good many.
Q. Mr. Mulford is your old time claim agent, brought here
from Richmond?
A. He is the head of the claim agents.
" Q. And Leigh Williams defends all the suits?
A. Not exactly.
Q. Were you at Mr.- Williams’ office this morning when all
the witnesses were present?
A. No, T didn’t go there.
Q. This is Mr. Jackson’s case?
A. Yes, he investigated it, except Mr. Vellines made a
. statement to me.
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page 131} - J. H. LOCKAMY, ]
a witness on behalf of the defendant, being duly
sworn, testified as follows:

‘Examined by Mr. Williams:
* Q. Tell the jury your name?

A. J. H. Lockamy. .

Q. What is your position with the Virginia Electric & Power
Company?

A. Foreman at the carbarns.

Q. Tell the jury, please, the length of the 600 type car?

A. Forty feet one inch, )

Q. Did you make an inspection of the car involved in this
accident? :
- A. Yes, sir.

Q. What, if anything, did you find the matter with it after
the accident?

A. The left hand corner, the No. 2 end, the bumper was
bent, the fender was broken, and the air line was broken.

Q. What effect does the breaking of an air line on a street
car have? .

A. On this class of car, the emergency brakes go on.

By the Court:

Q. What did you say?

A. On this class of car, the safety car, the brakes go on
the same as a one-man car. -

page 132 } CROSS EXAMINATION.,

By Mr. Coleman: .
Q. You don’t know anything about this accident?
A. No. Iinvestigate all cars after an accident.

By Judge Shackleford:

Q. What did you say you found?

A. The bumper on the lefthand corner, the No. 2, dented,
and the fender apron broken, and the air pipe broken.

Q. That would indicate that the lefthand side of your car
hit something? '

A. Yes, sir, a collision.

Q. On the lefthand side?

A. Yes, sir.

Q. There was nothing on the righthand side of the car?

A. Just on the lefthand corner.

Q. That would indicate that it must have struck something,

as the object was leaving the front of the car?
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A. There would be two indications: It could be a head-on
collision on the lefthand corner; it could be hit going or com-
ing either way.

page 133 } JAMES H. TURNER,
a witness on behalf of the defendant bemg duly
sworn, testified as follows:

Examined by Mr. Williams:

Q. Mr., Turner, tell these gentlemen, please, your name?

A. James H. Turner. :

Q. What is your business?

A. My business is barber at the present time.

Q. Were you, or not, on the street car on January 22nd that
was in collision with an automobile at Eighth Street, Wil-
loughby Spit?

A. Yes, sir, I was.

Q. Whereabouts were you on the car?

A. About the second seat from the front. I couldn’t say
positively—either the second or third seat from the front.

Q. What was the first thing that called your attention that
an accident had happened or was going to happen?

The application of the emergerncy brake.

What effeet did that have on you? .
. Throwing me in the car that way. . :
After that occurred, did you look up?

. Yes, I did look up.

What did you see?

. I saw the automobile on the track in front of the street
ca

OF pOPOPOP

. And how far was the street car away from it at that
time?
A. About ten or fifteen feet.

page 134 } By the -Court:
Q. You looked up and saw what?
A. An automobile on the street car track.

By Mr. Williams:

Q. Just prior to the feeling of this sudden application of
the brake, how fast was that street car traveling?

A. T don’t know that I could answer that question because
I have never operated a street car and don’t know how fast
they run. The street car had been running for sometime with-
out stopping.

Q. Are you in the habit of riding on those cars?
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A. Yes, sir.
Q. Tell the jury how that compared with the speed which
was usual and customary—whether less or more?
A. T should think that it was about the customary speed.
Q. Now, Mr. Turner, when you felt the sudden apphcatlon
of the brake, how far was the street car from the crossing at
that time?
A. About ten or fifteen feet.
Q. And how far did the car run after the 1mpact?
A. The length of the car.
Q. How did you determine that?
A. When I got off the car and walked back, the rear end of
the car was practically even with the automoblle
Q. And where were they both with respect to the crossing?
A. The street car was just about over the cross-
pawe 135 } ing, headed towards Willoughby, and the automo-
bile was on the opposite track headed towards
Norfolk.

Q. What was the time of day, if you know?

A. Between 6:45 and 7:00 o’clock.

Q. Did you look at your watch, or how do you know it?

A. The only reason I know that was the fact that we left
Ocean View at 6:45; we were due at Willoughby to catch the
ferry at 7:00.

Q. How do you know you were at Ocean View at 6:45?

A. T looked at my watch when the car came in.

Q. Was it dark or light?

A. It was light enough I was in the car reading a newspaper.

Q. Were there any lights inside of the car?

A. Not that I remember.

CROSS EXAMINATION.

By Judge Shackleford:

Q. Was there any headlight on the car?

A. T couldn’t tell you.

Q. Did youn see any headlight on it?

A. T didn’t go in front of the car.

Q. You got out of the car, didn’t you?

A. Yes, I got out, but T didn’t go in front of it.

Q. Did you see any reflection from the head of the car on

the automobile?
paoe 136 }  A. I didn’t notice any.
Q. This effort to stop the car was in ten or fif-

teen feet of the car, as I understand?

A. I didn’t understand you.
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Q. I say, the jolt you felt was ten or fifteen feet beforo you
got to the car?
A. Approximately that, I should say.

Mr, Williams: That is our case, your Honor. I don’t know
whether I formally introduced this plat, and if I didn’t I
would like to do so.

Note: The same 1is filed marked Exhibit No. 6.

The court, at 5:00 o’clock, adjourned until 10:00 o’clock
tomorrow morning. .

page 137 } MORNING SESSION.
Norfolk, Virginia, December 22, 1932.
The court met pursuant to adjournment of yesterday.
Present: The same parties as heretofore noted.

D. R. DOBBINS,
a witness on behalf of the defendant, bemo' duly sworn, tes-
tified as follows:

Examined by Mr. Williams:

Q. Mr. Dobbins, tell the jury, please, on what hour or min-
ute the sun rose on January 22, 1932%

A. 7:15,

Q. What was the condition of visibility that morning?

A. According to the records, the weather was cloudy; visi-
bility was good.

Q. At 28 minutes prior to sun-up, can, or cannot, a man see
to read?

A. Yes; that is twilight ; twilight would begin at 6:47 A. M,,

and it is light enough for outside work with occupational

twilight.
Q. Forty-five minutes prior to sun-up, would, or would not,
a person be able to see an object as large as a street car for

"a considerable distance?

A. Yes, I would think so.

page 138 } Mr. Williams: Answer Judge Shackleford.
Judge Shackleford: We have no questions.

By a Juror:
Q. What is your occupation?
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A. Meteorologist, United States Weather Bureau.

By Mr. Williams:

Q. What is your position?

A. Junior Meteorologist, United States Weather Bureau,
temporarily in charge of the Norfolk office,

Q. You are in charge of the Norfolk office ?

A. Yes, sir. .

Q. And they are from your offical records?

A. Yes. '

Q. You say it was cloudy; were the clouds high or low?

A. They were the type of clouds known as alto-stratus and
high ceiling.

Q. Did you say high ceiling?

A. Yes, sir.

S. W. ARMISTEAD, :
a witness on behalf of the defendant, recalled, testified as
follows :

Examined by Mr; Williams :

Q. Mr. Armistead, will you tell us the distance from Eighth
Street to Ninth Street, which is the next crossing west?

A. From Eighth Street to Ninth Street is 900
page 139 } feet.

Q. Did you, or not, this morning go to Mr. Vel-
lines’ house and strike a line of vision to ascertain at what
point the street car would be visible, proceeding westerly,
af’f:r it passed the residence 798, as shown on this plat?

. I did. .

Q. Tell the jury what the line of vision was—that is, to what
extent the house blocks the line of vision of an approaching
car? .

A. The house blocks forty feet one inch on the nearest rail
(that is the rail going to the west), and then it leaves 102
feet 8 inches between the point of non-visibility and the near-
est edge of the Eighth Street crossing. -

Q. In other words, a person looking from that house would
not see a.street car until it was within 102 feet of the cross-
ing?

A. That is correct, from that end.

CROSS EXAMINATION.
By Judge Shackleford:

Q. Where were you when you took a line of vision of the
street car?

]
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A. On the line of vision, I was standing on the nearest rail.

Q. And looking right stralght down the track?

A. No; I was ]ookmw towards the window of that house.

QI thought you told Mr. Williams how far
page 140 } you could see down the track there?

A. No, not today I have not. What I was an-
swering Mr. Williams was the line of vision from the house
towards the street car.

Q. Where were you in the house?

A. I was not in the house, but stood on the rail and looked
towards the house.

Q. There was a space of 102 feet that did furnish a line of
vision from the house to the railroad track?

A. From the nearest side of the Eighth Street crossing you
can see 102 feet 8 inches; there was that much visibility a
car would be visible before it is blocked.

Q. From any point in the Vellines house?

A. Both observations were made looking towards the same
house, on the Vellines house,—the same window.

Q. What window was it?

A. What I took to be a bath room window—the center win-
dow on the top floor.

Q. How many windows are in that floor?

A. Three.

Q. Why did you take the observation from the bath room
window?

A. Because Mr. Jackson said that he Wanted it taken from
that.

Mr. Williams: She said it was taken from the bath room
window.
page 141}  Judge Shackleford: The bedroom.

By Judge Shackleford:

Q. Saying this is Willoughby Spit here (illustrating); a
car coming up here, and making a normal turn into this street
here at this crossing, how far from the nearest rail of that
track would the center of the car be just as it began to turn?

A. From the center of the track, or from the nearest rail?

Q. The nearest rail of the track fo the point where it would
normally begin to turn.

Mr. Williams: As I understood the testimony, Mr. Vel-

lines testified that he was right close to the lefthand edge.
Judge Shackleford: I don ’t remember his testifying to that.
Mr. Coleman: He said near the center.
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The Court: You can show the center and the lefthand side.

By Judge Shackleford :

Q. Assuming that he was within a foot of the lefthand edge
of the concrete driveway, and he came and turned in this
fashion, how far would he be from the nearest rail when he
started to turn? )

A. Do you want the distance that he would have to travel?

Q. Yes. '
page 142 }  A. If he began to turn right at that point, the
distance as shown by this yellow line in here is
about twenty-two or twenty-three feet. -

Q. And if he went nearer the center, he could be, of course,
that much further from the rail?

A. Noj; I think he would go over further. That is thirty
feet.

By Mr. Williams: .

Q. That is taken from what would be the center line of the
automobile? - :

A. It is taken along the line Judge Shackleford drew. He
may have come this side or that side.

By the Court:
Q. The center is thirty feet from the rail, and closer in on

the side would be about twenty-two feet?
A. Yes, sir.

By Mr. Coleman:
Q. In the Lewis house you looked only at the bath room
window, which is the center?
A. The bath room window is the center window.
Q. As a matter of fact, there is an open vision from the
two other windows? .~
A. There are two other windows up there.
Q. There is more vision from either of those windows?
A. Either window up there would give a dead
page 143 | vision of forty feet, and that would not change it
more than a foot.

Q. Isn’t the Vellines house higher than the house directly
behind it?

A. Yes.

By the Court:

Q. What do you mean by a dead space of forty feet?
A. Tf there is a street car proceeding that way, and a house
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there, and a house at my eye, at a point from there to there
you can’t see a street car, and that is a blind space.

Q. Do you wean it is blind for forty feet along the track?

A. Yes, sir.

Q. But prior to forty?

A, There is 102 feet 8 inches that is visible.

Q. Did you take both sides of the forty feet?

A. T only looked one side. There would be some visible
space on the other side, but how much I cannot testify to..

Q. You were looking on the side towards where the accident
occurred—immediately preceding where the accident oc-
curred?

A. I don’t know where the accident occurred, but the 102
feet 8 inches is from the crossing to the street,—this space
in here (indicating). There is your visible space.

Q. There is 102 feet 8 inches visible. Forty feet dead, and
then outside of the forty feet dead you don’t know how much

is visible?
page 144 }  A. After you get here you hit the concrete.
Q. How much out-beyond the forty feet you
don’t know?

By Mr. Coleman:

Q. Did you make any request of Capt. Lewis or his family
to be permitted to go there and view it from the window?

A. I don’t know Capt. Lewis.

Q. You knew where the house was; did you make any re-
quzst I‘\DTO go into the house and get into the window to see?

. No. '

Q. You made no efforts, and you were not obstructed? No
effort was made so you could get inside of the window?

A. I would rather make it the way I made it. If I went
inside of the house I would need more assistance to make that
observation, for this reason—

Q. (Interposing) You can stand in the house and look out
of the window at different points?

A. Standing in the window I sight by the edge of the house
and sight on a bare landscape; what point I hit I don’t know,
but T have to have an assistant and wave him back and forth.

Q. Say this window here: I have a vision so much, and if
I get here it is a different angle?

A, Suppose your vision hit on the center of the shed, it is

all the same, and you leave here and you want to get a meas-
urement, you don’t know what to measure from.

page 145} Q. Can you say you can see as well as if you
were higher up? Wouldn’t your vision be better
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if you were higher up than if you made any test not higher .

up - . *
A. I don’t think I would want a test higher up in the win-
dow.

Note: The court and counsel considered the instructions
until 12:52, at which time the jury was adjourned until 2:30
for lunch. ' )

The"instructions granted, amended and refused are as fol-
lows:

INSTRUCTIONS.
Plaintiff’s Instruction B (Gfémtgfl&zrw'» Chepr ™

oL

““The court instruets the jury that even though they may
believe from the evidence that the plaintiff in this case was
guilty of contributory negligence, yet if they further believe
from the evidence that the defendant company knew of the
plaintiff’s danger or by the exercise of ordinary care should
have known of the plaintiff’s danger in time to have stopped
its street car and avoided the accident, by the exercise of or-
dinary care, it was its duty to do so, and if they believe from
the evidence that the said defendant company failed to exer-
cise this duty it is liable and your verdict should be for the
plaintiff.” :

page 146 } Mr. Williams: I object and except to Instrue-

- tion B for the plaintiff upon the ground that, un-
der the evidence in this case, there is no evidence to support
a last clear chance instruction, and on the further ground
that it entirely leaves out the element that before the last
clear chance doctrine is applicable the plaintiff must have been
in a position of imminent danger and that some fact or cir-
cumstance was or should have been brought home to the knowl-
edge of the motorman that he would not or could not extri-
-cate himself from such imminent peril.

Plaintiff ’s Instruction C (Gra t% ,

et '

‘‘The court instructs the jury that the plaintiff is not re-
quired to prove his case beyond a reasonable doubt, but all
that he is required to do is to prove his case by a prepon-
derance of the evidence, and this does not necessarily mean
that he must prove it by the greater number of witnesses. In
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ascertaining upon which side is the preponderance of the evi-
dence, the jury should consider not only the number of wit-
nesses, but also. their eredibility, their interest if any, and the
reasonableness of their testimony when taken in connection
with all the facts and circumstances of the case.’’

Plaintiff’s Instruction D (Grante

): -
et o

“The court instructs the jury that if defendant’s motor-
man did not exercise ordinary care to keep a reasonable look-
out and the collision was the result of such failure
page 147 | as the proximate cause and that the plaintiff was
exercising ordinary care, then they should find
for the plaintiff.’’ e
Mr. Williams: I object and except to granting of Instruc-
tion D for the plaintiff on the ground that it directs a verdiet
on a partial view of the evidence without taking into consid-
eration the last clear chance instruction offered and granted
on behalf of the defendant by the court, thereby directing a
verdiet on a partial view of the’evidence; and on the further
ground that there is no evidence in this case that the motor-

man was not keeping a proper lookout."

Flaintiff’s Instruction G (Granted): __-
A

At

“‘The court instructs the jury zthat if they believe from the
evidence the plaintiff is entitled to recover, then, in estimating
his damages, they should take into consideration his physical
suffering ; the effect of the injuries on the health of the plain-
tiff, according to their degree and duration; the inconvenience

- caused the plaintiff as a result of said injuries, and such sums

of money as have been shown by the evidence in this case that
he has become liable for in attempting to be cured of his in-
juries, and also any amount shown by the evidence on account
of damage to his automobile.”’

page 148 | Defendant’s Instruction No. 1 (Granted):

““The court instruets the jury that the mere fact that the
plaintiff was injured by a collision with the defendant’s street
car raises no presumption whatever that the Virginia Electric
& Power Company was negligent, but, on the contrary, the
presumption is that the defendant, Virginia Electric & Power
Company, was free from negligence and that the street car



106 Supreme Court of Appeals of Virginia

was operated with ordinary care. The burden of proving
negligence on the part of the Virginia Electric & Power Com-
pany is on the plaintiff, and the court instruets the jury that in
order for the plaintiff to recover against the Virginia Electric
& Power Company in this case, the plaintiff must prove af-
firmatively, by a preponderance of the evidence, that the Vir-
ginia Electric & Power Company was guilty of negligence
which was the sole proximate cause of the injuries complained
of, and unless the plaintiff does establish negligence on the
part of the defendant by a preponderance of the evidence, the
jury must bring in their verdict for the Virginia Electric &
Power Company. And even if you believe further that the de-
fendant was guilty of negligence, yet if you further believe
that Mr. Vellines was guilty of any negligence which contrib-
ited to the accident, you shall find for the defendant.

Defendant’s Instruction No. 2_ (Granted):
45,[}/\/\_.[,\/(,\. .t:/(/-
“The court instruets the jury that| a street railway is not
an insurer of the safety of other persons or vehicles crossing
its tracks and it is not required to exercise such a
page 149 } high degree of care as to prevent the possibility of
an accident. It is only required to exercise ordi-
nary care, that is such care as an ordinarily prudent person
would exercise under the same or similar circumstances and if,
in this instance, you believe the defendant, Virginia Electric
& Power Company, exercised such care you must find your
verdict for the Virginia Electric & Power Company. In deter-
mining whether or not the defendant was negligent it is proper
for you to take into consideration, along with all the other
facts and' circumstances, the character of business In which
the defendant is engaged and the service it is required to
render to the publie, including the fact that the street car’s
operation is confined to rails.”’ o

Defendamt’s Instruction No. 3 (Refused as offered):

‘“The court instruets the jury that if they believe from the
evidence that the automobile in question was traveling along
the road beside the car tracks or was approaching the track
in the usual and customary manner, then the motorman of the
street car had the right to assume that the driver of the auto-
mobile so approaching the track, or traveling along the road,
would take the usual and ordinary precautions to avoid be-
ing struck by the car, and that such driver would exercise his
faculties of observation and hearing in order to avoid an ac-
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cident. The driver of an automobile is not justified in driv-
ing immediately in front of, or dangerously close to, an ap-

proaching car, and the motorman rests under no
page 150 } obligation to stop his car merely because he sees

an automobile approaching the track. The motor-
man has the right to assume that the driver will stop and not
attempt to cross immediately in front of the street car.’’

Mr. Williams: I object an except to refusal of Instruction
No. 3 as offered for the defendant on the ground that it cor-
rectly states the law, and that it was not proper nor nec-
essary to insert the words ‘‘Until the contrary appeared or
should have appeared to the motorman by the exercise of rea-
sonable care on his part.”’

Defendant’s Instruction No. 3 (Granted as amended) :

“‘The court instructs the jury that if they believe from the
evidence that the automobile in question was traveling along
the road beside the car tracks or was approaching the track
in the usual and customary manner, then the motorman of
the street had the right to assume that the driver of the auto-
mobile so approaching the track, or traveling along the road,
would take the usnal and ordinary precautions to avoid being
struck by the car, and that such driver would exercise his
faculties of observation and hearing in order to avoid an ac-

cident, until the contrary appeared or should have appeared

to the motorman by the exercise of reasonable care on his
part. The driver of an automobile is not justified in driving
immediately in front of, or dangerously close to,
page 151 } an approaching car, and the motorman rests under
no obligation to stop his car merely because he
sees an automobile approaching the track. The motorman
has the right to assume that the driver will stop and not at-
tempt to cross immediately in front of the street car.’’

Note: The exception fo this instruction is noted at the end
of Instruction No. 3 as offered.

Defendant’s Instruction No. 4 (Refused as offered):

““The court instructs the jury that the track of a railroad
company is of itself a proclamation of danger to a person go-
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ing upon it, and that he must exercise ordinary care to use
not only his eyes and ears, looking and listening in both di-
rections, but he must also exercise ordinary care to keep a
constant lookout in each direction for approaching cars. And
if the jury believe from the evidence that the plaintiff did not
exercige ordinary care to keep a constant lookout in each di-
rection for approaching cars, and if they further .beheve
that by such lookout he should have seen the approaching car
in time to have warned the driver of the automobile, and
avoided the accident, then the jury shall find for the defend-
ant, the Virginia Electric & Power Company, even though
theéy may believe from the evidence that the Virginia Electric
& Power Company was guilty of negligence.”’

page 152  Mr. Williams: I object and except to refusal to

, grant Defendant’s Instruction 4 as offered on the
ground that it correctly states the law, and that a railroad
track, such as this, is a proclamation of danger.

Defendant’s Instruction No. 4 (Granted after amendment):

““The court instruects the jury that it is the duty of .a per-
son before going on a railway track to exercise ordinary care
to use not only his eyes and ears, looking and listening in
both directions, but he must also exercise ordinary care to:
keep a constant lookout in each direction for approaching
cars. And if the jury believe from the evidence that the plain-
tiff did not exercise ordinary care to keep a constant lookout in
each direction for aproaching cars, and if they further believe

that by such.lookout he should have seen the approaching .

car in time to have avoided the accident, then the jury shall
find for the defendant, the Virginia Electric & Power Com-
pany, even though they may believe from the evidence that the
Virginia Electric & Power Company was also guilty of negli-
gence.”’

Note: The exception to this instruction was noted at the
end of Defendant’s Instruction No. 4 as offered.

Defendant’s Instruction No. 5 (Refused as offered):

““The court instructs the jury that the track of a railway
-company is of itself notice of danger to a driver of an automo-
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‘ bile and the street car has the right of way there-
page 153 } on, and that one approaching a crossing must
not- only use his eyes and ears, looking and lis-
tening continuously in both directions, but he must, when
about to cross the track, look and listen so as to make these
acts effective. If such looking and listening does, or would
- warn him of the near approach of a car, then it is the duty
of one approaching the crossing to keep off the track until
the car is past, and to go on a track under such circumstances
is negligence, and if you believe from the evidence that the
driver of the automobile was guilty of negligence and this
negligence contributed to the accident in any degree, you shall
find your verdict for the Virginia Electric & Power Com-
pany.’’

Mr. Williams: I object and except to refusal to grant In-
struetion No, 5 as offered for the reason that a railroad track
is of itself notice of danger to a driver of an automobile.

I further object to the insertion in the instruction the words
‘““to exercise care’’, since, under the facts of this case, there
being no interfering traffic and there being nothing to prevent
the plaintiff from seeing the approaching car, it was his duty
to listen continuously in both directions, and this duty should
not have been qualified by the use of the words ‘‘Ordinary
care’’ which were inserted by the court. '

page 154 } Defendant’s Instruction No. 5 (Granted after
amendment) :

““The court instructs the jury that it is the duty of a per-
son approaching a crossing to exercise ordinary care by
using his eyes and ears, looking and listening in both direc-
tions, and he must exercise ordinary eare when about to cross
the track to look and listen so as to make these acts effective.
If such looking and listening does, or would harm him of the
near approach of a car, then it is the duty of one approaching
the crossing to keep off the track until the car is past, and to go
on a track under such circumstances is negligence, and if you
believe from the evidence that the driver of the automobile
was guilty of negligence and this negligence contributed to the
-accident in any degree, you shall find your verdict for the Vir-
ginia Electric & Power Company.”’
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. Note: The exception to granting this instruction is noted
at the end of Defendant’s Instruction No. 5 as offered and re-
fused.

Defendant’s Instruction No. 6 (Refused as offered):

““The court instruets the jury that there was just as high
an obligation and just as great a duty resting on Mr. Vel-
lines to look out for street cars and avoid placing himself
in danger as there was on the motorman to look out for him
and avoid injuring him, and if you believe from the evidence
that neither Mr. Vellines nor the motorman saw the other
until it was too late for either of them to avoid the accident,
you shall find for the defendant.”’

vage 155 }  Mr. Williams: I.object and except to refusal to

grant Instruction No. 6 for the defendant as of-
fered and striking out the words ‘‘and if they believe from
the evidence that neither Mr. Vellines nor the motorman saw

the other until it was too late for either of them to avoid the -

accident, you shall find for the defendant’’, on the ground that
this instruction correctly states the law of comparative neg-
ligence. -

Defendant’s Instruction No. 6 (Granted after amendment):

“The court instruets the jury that there was just as high
an obligation and just as great a duty resting on Mr. Vellines
to look out for street cars and avoid placing himself in dan-
ger as there was on the motorman to lookout for him and
avoid injuring him.”’

Note: The exception to this instruction is noted at the
ezf}fd of Defendant’s Instruction No. 6 which was refused as
offered.

Defendant’s Instruction No. 6-a (Refused) :

“‘The court instructs the jury that there was just as high
an obligation and just as great duty resting on Mr. Vellines
to look out for street cars and to avoid placing himself in
danger as there was on the motorman to look out for him
and to avoid injuring him, and if the jury believe from the evi-

dence that Mr. :Vellines drove upon the track im-
page 156 } mediately in front of the approaching street car

when it was dangerously near, and that he was in-
jured thereby, he was guilty of contributory negligence.’’
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Mr. Williams: That instruction was offered and the court
refused to grant it; exception is noted on the ground that it
correctly states the law as laid down in the case of Ashby vs.
Virginia Railway & Power Company in 138 Virginia,

Defendant’s Instruction No. 7 (Granted):

_ ““The court instructs the jury that the plaintiff.is not en-
titled to recover under Instruction B upon a mere peradven-
ture. He has no right to hold the defendant liable merely
upon showing that perhaps if the defendant’s agents had re-
sponded properly, promptly, instantaneously, he might have
been saved. The burden is upon him to show affirmatively by
a preponderance of the evidence which convinces the average
mind that by the use of ordinary care, after his peril was dis-
covered, there was in fact a clear chance to save him. It is
not sufﬁclent to show that there was a mere possibility of so
doing.”’

Defendant’s Instruction No. 8 (Granted) :

““The court instruets the jury that even though you may
believe from the evidence that the defendant was negligent,
yet if you further believe from the evidence that the plamtlﬁ

knew, or by the exercise of ordinary care should
page 157 L have known, that the street car was dangerously

near, and that he could by the exercise of ordinary
care have avoided the accident, you shall find for the defend-
ant.”’

Thereupon the court recessed until 2:30.
AFTERNOON SESSION.
Norfolk, Virginia, December 22, 1932,
The court met at the expiration of the recess.
Present: The same parties as heretofore noted.
The Court: These are the instructions of the court, gentle-
men, which are to govern you in your deliberations. These

instructions are to be taken and construed by you together.

Note: ~The court then read the instruections which were

‘granted.
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Mr. Coleman argued the case on behalf of the plaintiff;
Mr. Williams on behalf of the defendant, and Judge Shackle-
ford on behalf of the plaintiff.

page 158 }  The jury.retired at 4:00 o’clock and returned at
. 4:48 with the following verdict:

¢“We, the jury, find for the plaintiff in the amount of $500.
E. L. Sawyer, Foreman.”’

- Mr. Williams: I wish to make a motion to set aside the ver-
dict and enter judgment for the defendant on the ground that
the verdict is contrary to the law and the evidence and be-
cause of improper instructions.

Note: Hearing on this motion was continued to January
14, 1933, at which time, after argument, the court overruled
the motion, and counsel for defendant excepted.

page 159 } - I, W. H. Sargeant, Judge of the Corporation
Court of the City of Norfolk, Virginia, sitting for
Hon. Richard MecIlwaine, Jr., Judge of the Court of Law and
Chancery of the City of Norfolk, Virginia, who presided over
the foregoing trial of William L. Vellines, Plaintiff, vs. Vir-
ginia Electric & Power Company, Defendant, do certify that
the foregoing, together with the exhibits therein referred to,
is a true and correct copy and report of the evidence, and all
of the evidence, the testimony, all the instructions granted,
refused and amended by the court, and other incidents of
the said trial of the said cause, with the exceptions and objec-
tions of the respective parties as therein set forth. As to
the original exhibits introduced in evidence, as shown by the
foregoing report, to-wit: Photographs numbered 1 to 5, both
inclusive, and map marked Exhibit No. 6, which has been ini-
tialed by me for the purpose of identification, it is agreed
by the plaintiff and the defendant that they shall be trans-
mitted to the Supreme Court of Appeals as part of the record
in this cause, in lieu of certifying to the court copies of said
exhibits.
~And I do further certify that the attorneys for the Plaintiff
had reasonable notice, in writing, given by the defendant, of
the time and place when the foregoing. report of the testi-
mony, exhibits, instructions, exceptions and other incidents
. of the trial would be tendered and presented

page 160 } to the undersigned for signature and authentica-
tion.”
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Given under my hand this 20th day of April, 1933, within
sixty days after the entry of the final judgment in said cause.

WILLIAM H. SARGEANT,
Judge of the Corporation Court of the City of
Norfolk, Virginia, sitting for Hon. Richard
MecIlwaine, Jr., Judge of the Court of Law and
Chancery of the City of Norfolk, Virginia.

A Copy, Teste:

WILLIAM H. SARGEANT,

Judge of the Corporation Court of the City of Norfolk,
sitting at the request of Honorable Richard McIlwaine,
Judge of the Court of Law and Chancery of the City
of Norfolk. .

I, William L. Prieur, Clerk of the Court of Law and Chan-
cery of the City of Norfolk, Virginia, do certify that the fore-
going report of the testimony, exhibits, instructions, excep-
tions and other incidents of the trial of the cause of William
L. Vellines vs. Virginia Electric & Power Company, together
with the original exhibits therein referred to, all of which
have been dunly authenticated by Hon. William H, Sargeant,
Judge of the Corporation Court of the City of Norfolk, Vir-
ginina, sitting for Hon. Richard MecIlwaine, Jr., of the Court
of Law and Chancery of the City of Norfolk, Virginia, were

"lodged and filed with me as Clerk of the said Court on the 20th
day of April, 1933. '

WM. L. PRIEUR, JR,,
Clerk of the Court of Law and Chancery of the City
of Norfolk, Virginia.
By H. L. BULLOCK, D. C.

page 161 } Virginia: '
In the Clerk’s Office of the Court of Law and
Chancery of the City of Norfolk.

I, W. L. Prieur, Jr., Clerk of the Court of Law and Chan-
cery of the City of Norfolk, do hereby certify that the fore-
going and anmexed is a true transcript of the record in the
suit of William L. Vellines, plaintiff vs. Virginia Electric and

. Power Company, a corporation, defendant, lately pending
in said court. .
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I further certify that the said copy was not made up and
completed until the plaintiff had had due notice of the making
of the same and the intention of the defendant to take an ap-
peal therein. v

Given under my hand this 22nd day of April, 1933.

W. L. PRIEUR, JR., Clerk.
Fee for this record $15.00.
A Copy—Teste:

. M. B. WATTS, C. C.
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