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IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND ... 

Record No. 3553 

WALTTiJH, RUSSELL BUHTQ~ AND GR~t\.GU1 E. BURTON, 
Plaintiffs ih Error, 

·L~e·rsu,s 

DAVID DIXON H lJSSELL, Defendant in Error. 1 t~: 

PETITION FOR 'WR.IT Oli., EltROR OR APPEAL AND 
SUPBRSEDEA8. 

'fo the 1/o·uorabfo Chief' ,Jusffre and Associate Justice.~ of the 
Supreme rou.rt of Appeals of Virgvnia.: - · 

. ) i! I 

Your petitio_1ier, \Vultcr RnsRell Burton and Grace E. m.n-~ 
tou, respectfully 1·eprcscnt that they are RggTieved by a c~t"..: 
tain judg·mcnt 01· decl'ee of tlw Husting:s Court, Part II, of 
the City of ,R.ichmond, Vi rg-inia, entered on the lath day of 
October, H>48, in n cel'tni11 lrnbPa.c; r.or1ms proC'e()ding then de­
pending· in tlw imid Court, wlwrcin the said DHvid Dixon R.ns-. 
sell was the potitio110r nnd the said Walter Russell Burton 
mid Grace E. Burton WC1'C~ the ffofendants. A transcript of 
the record of the Hnid cause i~ fi]ed he1~ewith. 
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STATEMENT OF THE FACTS. 

David Dixon Russell and :Mildred Rachel Russell ( now Mil­
dred Rachel Steris) were married on August 30, 1940, in the 
City of Baltimore., Maryland. From the time of said mar­
riage the par.ties lived together under rather unsatisfactory 
conditions, set forth in the testimony of Mildred Rachel Steris, 
for about two years. The said David Dixon Russell was a 
very unstable person shifting from place to place. He drank 
l·ather heavily (R., p. 30). On .July 12, 1942, the subject of 

these proceedings, David Dixon Russell, Jr., was born 
2* *in Baltimore, Maryland. About six weeks after the 

baby was born, Mrs. Russell (now Steris) was forced to 
leave her husband because he drank· to great excess, ran 
around at night, and sometimes did not bother to come back 
at air (R., pp. 39 and 40). She and the child came to her 
mother and step-father at Fredericksburg, Virginia, where 
she stayed until March of 1943. She came to Richmond, Vir­
ginia, with the baby in July of 1943, and shared an apartment 
with her sister. Mrs. Russell found it impossible to live ou 
the allotment which she received bv reason of her husband's 
Hervice in the army and found it 1;ecessary to have employ­
ment. In the first part of 1944 she was employed at DuPont. 
She found it impossible to work and take proper care of the 
ehild. Mrs. Gladys E. R.ogers, whose husbaud worked at Du­
Pont., was caring· for several chi1dren at the time, and upon 
the recommendation of the employment or personnel office at 
DuPont, Mrs. Russell approached Mrs. Rogers and proposed 
that she take her child and care for it, for which she would 
pay her $9.00 per week and provide clothing for the child. 
This arrangement was made in l\Iarch of 1944. 

Mrs. Gladys E. Rogers is a sister of the said Grace E. Bur­
ton, and after the child, David Dixon Russell, Jr., came to Mrs. 
:Rogers, both of the appellants had occasions to see a great 
deal of him. vValter Russell Burton was seriously wounded 
in the invasion of southern France, and due to that he arrived 
hack from overseas on August 22, 1944, and after that he 
lived at borne and took daily treatments at l\fcOuire 's Hos­
pital. He been employed at DuPont prior to his induction 
into the service. After his return to this <'Onntrv he could 
not for some time regain his employment at DuPont, but lie 
worked at a service sation. He beC'ame devoted to the little 
hoy and saw him regularly at the home of Mrs. Rogers, J1i~ 
sister-in-law, until .July, 1945. At that time l\Ir. Rogers war-; 
transferred by DuPont to " 7ilmington, Delaware, and it be-
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came necessary for other arrangements to be made for 
3* the little boy, who was then three years old. '*Mrs. Rus-

sell had seen much of Mr. and Mrs. Burton during the 
period that her child was with Mrs. Rogers. She came to see 
her child probably on an average of twice a week while he 
~as with Mrs. Rogers, and regularly paid $9.00 P,er week for 
his support. She knew the child w~mld be well taken care of 
by Mr. and :Mrs. Burton, and that they were devoted to the 
child and he to them. So in July,, 1.'945, it was arranged that 
Mr. and Mrs. Burton would take the child and that Mr.s. -Rus­
sell would pay them $'9.00 per week as she had paid Mrs. 
Rogers. 

Mrs. Russell instituted divorce proceedings against David 
Dixon Russell in the Hustings Court, Part IT, Richmond, Vir­
ginia, in the fall of 1945. She testified that "he asked for 
it" (R., p. 46). However that may be ]\fr. Russell knew of 
the pendency of the diYorce proceedings. He was discharged 
from the army in December, 1945, and about the middle of 
that month he came to visit the child at the home of Mr. and 
Mrs Burton in Chester, Virginia. He took the child to Balti­
more to visit his mother with the understanding that he would 
bring the child back to Chester within about a week, wllich he 
did. So during the pendency of the divorce suit, Mr. Russell 
was fully advised of the situation with David Dixon Russell, 
.Jr., and Mr. and Mrs. Burton. He made no appearance in the 
said suit. On January 26, l.946, Judge Pulliam, tllen judge 
of the Husting·s Court, Part II, of the City of Richmond, Vir­
ginia, granted divorce a vinculo to Mrs. RusseJI on the 
g-rounds of her desertion and abandonment by David Dixou 
Russell. At the time of the grimting of said divorce the child 
was with Mr. and Mrs. Burton under the arrangement afore-
8aid. It must be presumed that the Court was advised of 
this arrangement. The said decree awarded cu~tody of the 
said child to Mrs. RusseJl, thus confirming and approving the 
existing- status with reference to the child being with Mr. nnd 
1'[rs. Burton under the nforesaicl mTan~:c,ment. The ehilcl 
eontinued to live with '?\fr. and M ri;;. Burton, and t1iev as al­
wavs continued to care for him U8 their °'vn, and to love him 

· as their own and be lond hY him. ·Mr. Russell waR fully· 
4* *aware of the situation reiative to his son, and tacitly 

approved it. He knew thnt ~nch sumR m; wer~~ paid for 
the su·pport. and maintenanee of the child waR paid by 1\frs. 
Russell. I-I c has at no time 8inee the birth of the cl1ild, six 
and one-half years ago, contributed one cent towards its sup­
port. He visited the cl1i.ld once in Ji.,reclericln~burg, in thn 
early part of l 943, whe11 it wns ill with pneumonia. Of 
eourse, while he was in the -army he eould not. YiHit his son. 



4, Supreme Court of Appeals of Virginia 

])µring the year following his discharge from the army in 
December, 1945, he visited the child at the Burton's three: 
t~es~ T4ese were: December, 1~45, when he took him to 
Baltimore for a week, June, 1946, and Christmas, 1946. So, 
for the past two y~ars he has not put himself out to see the_ 
child. He testified that on a trip from Florida to Baltimore 
last summet, 1~47, he stopped by the Burton's going and 
coming but found them out on each occasion.~ and tl~at he did 
not bother to make any inquiries but continued his t;rip with­
out bothe·ring to find out abo~1t the child or to see him. 

Subsequent to the divorc~ de~re~ of January 26, 1946, and 
some time thereafter, Mrs. Ru~s~ll remarried, and she is now 
Mrs. Mildred Rachel Steris. Since her remarriage, she and 
her husband live in Lorraine, Ohio. After her remarriagP 
she continued to pay the Burton's $9.00 per week until .July, 
1947. · She then was vested with full lega,l custody of David 
Dixon Russell, Jr., pursuant to the decree of .Janum~y 26, 1946. 
At that time the Burton's informed her that ·they wished to 
adopt the little boy, that they hacl become so devoted to him 
that they could not continue to care for him unless they could 
have him permanently, and that they would bear all expensr 
fqr his support and maintenance. The mother, considerinµ: 
that the child had come to know no parents except :Mr. and 
Mrs. Burton, thought that the. best i~1terest of t~e child lay 
in his adoption by the Burton's. She the~·efore signed a paper 
consenting to the adoption. Since ,July, 1947, t~e Burton':-. 
have continued to ca1·e for the child as their own, and have 
received no contribution from any source to· help with tht• 

child's support and maintcnanc~. 
5't) '"'Mr. and Mrs. Burton attempted to commuuicHte tl1i~ 

adoption plnn to Mr. RusRell, addressing- him in Florida 
according to information received from hiR mother in Balti­
more. Some of the letters came hack. However, l\fr. Rus­
sell received one which was registered to him. He did not 
extend the courtesy of a reply. For more than a year, pur­
suant to the arrang·ement nnd agreemeut with tbe child 'K 

mother, who was then vested with full legal custody of the 
child under tlie decree of ~January 26, 1946, the Bm·ton 'g not 
only cared for the child as their own, as theJ always had, but 
looked upon him as their VCtT own. Th<' tender ties of parent 
and child became, during tlmt year, more and more inex­
tricable interwoven around the hearts of the foster parent~ 
and the child. All this the natural father. David Dixon RuH­
~en, by his silence and by his caUous refusal to communicatP 
his intentiom; to the Burton's, permitted ·to g;row · and de-
velop. -
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The record shows the tender concern of the~e foster pare.~t~ 
of this child, and the fine prospects that _lay in.,store for him 
by continuing his life with those who know hjm and arc 
known and loved by him. The~e witnesses are among the best 
people in the fine community of Chester: and are disinterested. 
Ou the other hand, the natural «father has seen the child on 
only four occ_asions, the last time two years ago, and he and 
his present wife are total strangers to him. The record showH 
that he has always been unstnbl(l nnd has moYed from place 
to place and from job to job, and this by his own admissiou . 
.AH of the evidence relative to his fitness to have the custody 
of this child was the testimony of himself and his present 
wife. And this testimony must he considered ag·ainst the 
background of six and one-lm lf years of almost total neglect, 
and his failure ever to contribute one cent to the support of 
the child. By the decree of .January 26, 1946, Mr. Russell 
was adjudicated to ha~c ahuu~1oncd and deserted the mother 
nncl the child. 

6* · *PROCEEDINGS IN THE LOW.EH, COURT. 

. David Dixon Hus~c11 fi]()cl netition in the divorce suit of 
Mildred Rachel Ritssell v. Dm~id Dixon. Riissell praying that 
so much of the said decree of .January 26, 1946, as awarq~,<l 
custody of David Dixon H11RRell., .Jr., to the mother and coµi­
plainant in that snit be set a~icle, and thnt custody of the child 
he awarded to him. "\Y nltcr Russell Burton and Grace FJ. 
Burt.on were not parties to t.liiR Ruit, but they were ordered to 
bring· the. child to the Court on October 9, 1948: which order · 
they obeyed. By clec·ree entered in this divorce suit on Octo­
her 9. J 948, the Court mvarclecl <'nstodv of the child to the said 
Davitl Dixon RuR:;:oll, the mother, :Mrs. Steris, pot appearing 
at the bearing·. · Da.vid Dixon Russell on October 9, ] 948, in 
open Court made fomrnl demand upon Walter Russell Burton 
and Grace E. Burtou to delivr.r possession of the ehild to him, 

· his intention being· to take the child to li'lorida and beym:id: 
the jurisdiction of the Co11 rt!~ of this Commonwealth. . r.Ilho 
appellants refm .. ed to comply with said demnnd. On Octob~r. 
11, 1948, the appellee filed petition for writ of habeas corJ>i·t~:! 
(R., p. 1) praying tlmt tlw appellnnts he rommanded to br,im.{ 
the boclv of David Dixon Rusi-.Pll, Jr., at the time sper-ifiedju, 
the writ. The RHid p~titio11 for writ of habeas corpus wm; 
pl'edirated solely: upon tllC' cl<:1cr()e of October 9, 1948, and con.; · 
tained no alleg·ation that be~t interests of the child would 
probably he advanced hy tnkillg' him from the Burtou 's and 
turning him over to the petitioner to be tak<.'n to Florida. In 
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obedience to the writ (R .. , p. 3) the appellants appeared be­
fore the Court with the body of David Dixon Russell, Jr., and 
thereupon, by leave of Court, filed their demurrer to the peti­
tion (R., p. 7), which said demurrer the Court overruled, and 
the appellants, by leave of Court, filed their answer to the 
said petition. Thereupon, tlfe appelee filed in evidcnc.e a cer­
tifid copy of the decree of October 9, 1948, in the divorce suit, 
of which the appellants were not parties, and rested. The ap­
pellants thereupon moved the Court to strike the evidence 
(R., p. 24), which motion was overruled. 'rbe cvidenre, whicl1 

is set forth in the record, was then heard ore tenus, and 
T"' *then Court entered the judgment or decree which is 

complained of ( R .. , p .. 4). 

ASSIGNMENTS OF ERROR. 

The appellants respectfully make the following assig·nments 
of error: 

1. The Court erred in overruling the demurrer to the peti­
tion. 

2. The Court erred in overruling the motion of the appel­
lants to strike the evidence, thns placing the burcleu upon the 
appellants, and holding that the decree of October 9, 1948, 
made out a prima f acie case for the appellee against the ap­
pellants. 

3. The Court erred in entering tlw decree or judgment of 
October 13, 1948 (R., p. 4 ), which is complained of. 

ARGUMENT. 

1. The Court erred fundamentally in adjudicating that the 
decree of October 9, l 948, entered in the divorce suit of 
Mildred Rachel Russell v. lJa·,,-id JJ,ixon R'ltssell, of whirh the 
appellants, Walter Russell Burton and Grace E. Burton were 
not parties, had effect in this cause. 

The first two assignments of error may he considered to­
gether because they involve tlw same proposition of law. 
While the Court had jurisdiction to determine matters ot' 
custody as between the parties to the suit, it had no jurisdic­
tion in the divorce suit to determine the best interesh; of th<• 
child where it had not lived for many years with (lither parent.. 
1:n this case the child was living· with the appellnntR on .1 mm­
ary 26, 1946, when it wa~ finally ,uljndicnt(\d that the fnther 
l1ad abandoned mu.1 deserted tlu~ e.d1ild nnd it~ mother, ancl 
the mother waR awarded cmitody of the ehil<l, }H'Nnnnnbly 
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with the understanding· the child would continue with Bur­
tons. The appellants had no right to be heard in the proe.eed­
ings resulting in the decree of October 9, 1948, and all tbat 
the Court could determine was the relative fitness as between 
the mother and the father ·for the custodv of the child. But 
the child was not living with either of its natural parents. 
The mother., during the period in which she was ·vested with 
the legal custody of the child, voluntarily relinquished her 

parental rights to the appt:"\llants, and the father l~ad not 
g·» cared for *the child ever, and had abandou:ed and de-

serted him. The question as to the rights of the appel­
lants, or as to the best interests of the child as between the 
appel1ants and either or both of the natural parents, under 
the circumstances existing, could not have been determined 
in the divorce case. We, the ref ore, submit to the Court the 
following propositions : 

(a) The Petition for ·writ of 1Jobeas Corpus, being predi­
cated solely on the said decree of October 9, 1948, and con­
faining no averment or allegation as to the best interests of 
the child is fatallv defective. It did not state a cause of ac­
tion. We think that the petition stands on same basis as if 
there had never been a divorce suit and the marriage between 
the natural parents had been dissolved by death of the mother, 
and the natural father, after having abandoned and deserted . 
the mother and child, failed during the child's whole lifetime 
to contribute one cent towards the child's support and main­
tenance, had not seen the child except on four occasions, and 
having paid little attention to the child or concern for its 
welfare during his whole lifetime, should petition the Court 
writ of habea,s corvu,s against foster parents, stating only 
that he was natural father and making no allegation as to 
the bm~t interests of the child. In Buchan.an v. Buchanan, 
170 Va. 458, 197 S. E. 426, .the Court stated the object of 
habea,s corvu.s as follows: 

'' The primary object of habeas corpus is to determine the 
l~gality of the 1·estrain under w]1ich a person is held. As 
}lpplied to infants, the primary ohjeet is to determine in whose 
enstody the best interests of the infants will probably bP. ad­
vanced. In determining such custody, the natural rights of 
the parents al'e entitled to clue consideration.'' 

It is clear that, while the natural rights of the parents are 
mttitled to duo co11sideration, they are not controlling, and 
}l petition for writ of habeas corvus wl1ich stateR on]y the 
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fact of natural parenthood is fa tally defective, and would not 
~onfer jurisdiction.upon the Court to adjudicate the probable 

best interests of the child, where foster parents are con-
9• cerned. We submit ~that the decree of October 9, 1948, 

upon which alone the appellec predicate~\ has no effect 
upon the issues involved in this controversy, and that its only 
effect was to restore the natural rights of custody which had 
been taken. from the father bv the divorce decree of January 
26, 1946 .. It· gave him no rights in so far as the appellant~ 
are concerned, and could not form the basis of habeas corpus 
proceedings against the appellant~. It simply removed the 
impediment which the decree of January 26, 19461 had placed 
against him. We submit that the Court erred in overruling 
the demurrer to the petition, and that this case should be 
reversed. 

(b) By placing in evidence a certified copy of the decree 
of October 9, 1948, the appellee did not introduce evidence· 
which bad any bearing at all upon the issues between the 
parties to this habeas corp-us suit, and the failure to sustain 
the appellants' motion to strike the evidence was highly preju­
dicial to the appellants. This ruling of the Court wrongfully 
placed the burden upon t.l1e appellants., and probably resulted 
in the final judgment complained of. The appellee was seek-· 
ing to disturb the status quo which had existed for many 
years, and tl1c burden was upon him to establish that the best 
interest of the child would be advanced by removing him from 
the kindly influences of his fine home with the appellants and 
the devotion which had developed during the years, an<l 
changing· the whole course of hii; life simply because of the 
accident of natural parcntag(.l. 

2. ,,re submit that the Court erred in entering the judgmeut 
or decree of October 13, 1948, and in finding· therein that tlw 
interest;; of the child would he .advanced by being reared hr 
the appellee, rather than by the appellants. 

Cases of this kind present grav() difficultieR. Although Wl· 

condemn the unnatural neg;l<'et of this child hy the naturnJ 
father during its whole lifetime, we cannot hut he somewhat 
sympathetic to his sccmiug;Jy ~arnC'st desire to have and care 
for the child now. But it has been tlle appellants who havr• 
day by day administered to the nee.els and wants of this child, 

and they arc the 011cs who have bv dailv contact de-
10* veloped 'an actual mid devoted affection f~r *the child. 

This sure and ahidinµ; devotion and affection is the solid 
rock upon which the future welfare can be mie1Tin~;ly counted. 
The appellee haH no case except ~uch as rnig:ht arise from 
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the fact 'of actual fatherhood. But there are good fatheri:; 
and bad fathers, and there a re those who love their children. 
and those who do not. Mr. Russell and his present wife are 
absolute strangers to tlie child. The future of the child with 
them is left to chance and is at. bP.st experimental. On tho 
other band, the child's lifo with :.M:r. and Mrs. Burton has 
been tested in the crucible of tim{\. His wellbeing with them 
is as certain· as anything human can pe. ,v e think the case 
of W ya# v. Gleason, 117 Va. 196 83 S. E. 1069, is quite in 
point with this case. While there are some technical differ­
ences, which we will refer to, on all questions relative to tho 
best interests and welfare of the child the two cases are very 
similar. The followinp; lnng·nage used conce_rning the foste·1· 
parents in that case could be used with equal force about the 
appellants: 

'' The record abundantly i,hows that the plaintiffs in error, 
Mr. and Mrs. ·wyatt, Are people of the highest moral char,. 
acter, not rich, but with sufficient means to maintain a com­
fortable Christian home, where this child of thejr d(.)epes t 
love not only can, but wil], so far as human foresight ran tell, 
be tender!~· cared for; tlmt her foster parents are not only: 
fit and proper persons to rai~e and provide for her, but in the 
highest sense mother and fatl1er to hc~r; that she is well cafc(t 
for phyRically and morally~ and is happy and contendecl in the 
Jove of the only mother mul father she has ever known, ancl 
that she could have 110 more Ruitable home." 

The only distinctions in tlrnt case and thi~ i~ the fact tlmt 
in tl1e Gleason case tlw fo~t er mother was aunt of child in­
volved and sh;tcr-in-law of Ow natural father~ and that MrR. 
Wyatt, the foster mothc1·, originally took the child at the r()­
quest of the natural father. T n both cases the fat lier had re­
married, and only sought the ehild after the remarriage. In tht~. 

Gleason case the uin 1Tiar~·e of the child's actual parentH 
11 * was disHolYed bv the cfoath of ~the child's mother, while 

in thiR ease the marriage was dissolved by divorco. 
granted to the mother hecau~e of desertion and abandonment 
of motller and child by tlie father. In the Gleason case, no 
leg:al rig·htf.; was or could l1nvc he~n nccordecl the foster mother 
on account of her 1·elationship to· the child, for an aunt hat,; 
110 legal right to the crn,tody of her niece or nephew. In the 
Gleason case tl1e futh<.1 1' lmd requested the fostel' mother -to 
take the child, so that it h<.1 properly cared for. In this case 
the fatlier deseJ'ted and nhnll(lmwd tlle child, lrns contributed 
not a cent to itH ~mpport nncl maintenance, and until rec.~ntlr, 



10 Supreme Court of Appeals of Virginia 

}1as expressed no concern at all for the child. ,vh~t father 
has the better moral standing? ,vhat rights could Russell, 
as the natural father, have that Gleason, as the natural father, 
did not have? In both cases, the trial Court decided for the 
natural father, but in the Gleason case, your Honorable Court, 
holding that the best interest of the child was controlling, re­
versed the trial Court, using the following language, which 
we submit is applicable to this case: 

"'We are of opinion that under the evidence in the case he~ 
fore us the conclusion cannot be escaped that it would he au 
unwise exercise of judicial discretion to take this little girl 
from her present happy surroundings, where she has lavished 
upon her the devoted love of her mother's sister, and turn her 
over to those who are strangers, at least to her. .All of her 
environments are suitable and safe, and her future welfare 
~eems assured. The proposed change would be, at best, but 
an experiment, which docs not, from the evidence, appear to 
promise a better life. It is a case where, in the interest of 
the child's. welfare, it is clearly be8t to let well enough alone. 

"We are further of opinion tlrnt the weight of the evidence 
shows that the relinquishment of this infant to its mother's 
Hister was the voluntary act of the father, with the tacit, if 
11ot expressed, understanding that his sister-in-law, was to 

keep the child and raise it. By his own acquie8cence he 
12"" has *allowed the nffcction on both sides to b,}eome en-

gaged in a manner that he could not fail to have antici­
vated. He has permitted a state of thing·s to arise which can­
not be altered without risking Urn welfare and happiness of 
the child. . 

"For these reasons, the jutlg-mPnt eomplained of must be 
reversed and set aside., and thiH com·t will m1ter sueh judg·­
ment as the lower court should have entered, dismissing this 
habeas corpus proceeding·, with costs.'' 

Your Honorable Court has nt nll times held that the inter­
est and _best welfare of the child is the controlling· concern in 
cases of this kind. It seems unncccRsarv to cite the numbers 
of cases so holding. It docs geem that" the Court has at all 
times brnsl1ed aside the technical and lC!.rnlistic nrntter~ which 
loomed so larg·e in the mind of the 1(:lnr;iecl Judge of tho trial 
court. For instance, the Court held (R., p. 5) "that the peti­
tioner has neither voluntarily su1T(.)ndcrcd nor wilfully aban­
<loned the said child". Of course the appell(:lc did not ex­
pressly enter into an agrcenwut with tlw appellm1h; relin­
quishing the child to them. He ~imply paid no attention to 
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the child at all, and seemed perfectly willing for the appel­
lants to undertake all of the burdens of rearing the child, while 
he entertined a secret intention of asserting his parental 
"rig·hts" if and when it should suit his convenience. Hi.s ac­
tions amounted to a tacit surrender, thoug·h not express. 
Whether his abandonment of the child was "wilful" or not. it 
certainly was actual. The Court Las never treated a father 
who abandoned his child to others on a higher plane than 
one who voluntarily relinquished it to others. The law is 
set forth in Fleshood v. Fle.~hood, 144 Va. 768, 130 S. E. 648, 
as follows: 

'' Many cases hold that where., the parent or custodian has 
voluntarily surrendered tlrn custody of tbe child, or abmidoned 
-it to others, and subsequently ~eeks to regain possession, and 
it appears that it is for the child's best interests to remain 
with those to whom its custody has been given, the court will 

so order. This especiaUv true where it is shown that 
13* the child is well *provided for in its new home, is sur-

rounded by inflnenc.es lilwly to promote its best ·inter­
ests, and 1where tender relationships and affections ha'l'e 
sprung up between the child and those with whom, it ha.s been 
li-vin[l." (Emphasis ours.) 

CONCLUSION. 

In conclusion, we submit that the appellee by abandoning 
the little boy to otl1£~rs, and by failing to be at all concerned 
about his support and maiut('nancc.~ lost the rig·ht to assert~ 
the claim of parenthood, and could g·ain custody of the child, 
ns between himself and the appellants, only by clearly show­
ing that the best interests of the rhild would be promoted by 
~uch change; that tlle burden of proof as to the best interests 
of the child was upon him, since he wa~ seekinp; to disturb the 

· :-:tatus quo; that under the evidence the transfer of this child 
to his actual father, who would take him to Florida and com­
pletely cliange his life, would be at best but an experiment; 
that his best interests and welfare are as surelv assured bv 
continuing his life with the nppf\llants HS m1~r-thing hnmai1 
can be, and that the court erred in holding- that hh.; hest in­
terests would be promoted by transferring· him to the appel­
lee; and that this case should he reversed, and the petition 
for writ' of habeas corpus dhnniss('cl. 
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PRAYF1R. 

Wherefore, and ~or the reasons set forth above, the appel­
lants, Walter Russell Burton and Grace K Burton, respect­
fully pray that they may be granted a writ of error and S1lltpe·r­
sedeas, or an appeal mid .supersedeas, to the judgment or de­
cree entered in this cause on the 13th day of October, 1948; 
that the said j~dgment or decree and this cause may be re­
viewed and reversed; and that final judgment for the appel­
lants may be entered by your Honorable Court. Counsel for 
appellants state that a copy of this petition was mailed to 
counsel for appellee on the 10th day of ,January, 1949, an<l 
that this petition, which will be filed with the Clerk of your 
Honorable Court in Richmond, iA hereby adopted as the 

opening brief on behalf of the appellants. Counsel 
14* •desires to state orally the reasons for reviewing this 

case before the Court or before a Justice tlwrcof. and 
respectfully requests that opportunity be afforded thei·efor. 

\VILL1A1'I OLD, 
Attorney-at-law, 
CheRter, Virginie. 

I, William Old, an Attorney-at-law, practicing in the Su­
preme Court of Appeals of Virgfoia, do hereby certify that 
I have examined the record of the above case. and that I am 
of the opinion that the judgment complained of should b~ 
reviewed. 

Given under my hand tl1iH 10th day of .January, 1!)49. 

"W1LL1AM OLD 

Rceived January 10, 194-9. 

M. B. w· A TTS, Clerk. 

"March 2, 1949. Writ of error and -supersedca8 awarded h~· 
the court. Bond $:300. 

:M. B. V{. 
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RECORD 

VIRGINIA: 

Pleas before the Honorable M. Ray Doubles, Judge of the 
Hustings Court of the City of Richmond, Part II, held for the 
said City at the Courtroom thereof in its Courthouse at Tenth 
mid Hull Streets in the City of Richmond, on the 9th day of' 
December, 1948. 

Be It Remembered that heretofore, to-wit: In the Clerk'H 
Office of the said Hustings Court of the City of Richmond, 
Part II, the 11th day of October, 1948: Came David Dixon 
Russel], by counsel, and by leave of Court, filed his Petition 
for a ·writ of Ha.beas Oorpu,s All SubjiciendiUrn against Wal­
ter Russell Burton and Grace E. Burton, which Petition is as 
follows: , · 

Virginia: 

In. the Hustings Oourt of the City of Richmond, Part II. 

. David Dixon Russell, Petitioner, 
v. 

·w alter Russell Burton and Grace E. Burton, Respondents. 

PETITION FOR -WRIT OF HABEAS CORPUS 

To the Honorable M. Ray Doubles, Judge: 

Now comes tbe petitioner, David Dixon Russell, and 
Hhoweth unto Yorn· Honor that by virtue of a decree of the 
Hustings Court of the- City of Richmond, Part II, entered at 
5 :30 P. :M., on Saturday, October 9, 1948, in the suit of 
Mildred Rachel RuRsell v. David Dixon Russell, your peti­
tioner was awarded custody of David Dixon Russell, Jr., in-

fant child of the parties in the said suit; that yom· 
pag-c 2 ~ petitioner in open Court demanded of Walter 

Russell Burt:011 and Grace E. Burton, his wife, the 
respondents herein, that they tum custody of the child over 
to your petitioner and that the respondents refused to comply 
with the petitiouer\; demand.. , 

Wherefore your petitioner prays that a writ of habeas 
r-orpu .. c; may he gTanted him directed to the said Waltc1· 
Russell Burton and Grace E. Burton, conunanding· them to 
produce the body of the said David Dixon Russell, Jr., before 
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this Court at the time specified in the writ, together with the 
cause of their detention of the said David Dixon Russell, Jr., 
and to show cause why the body of the said David Dixon 
Russell~ Jr., should not be turned over forthwith to your pe­
titioner. 

State of Virginia, 
City of Richmond, to-wit: 

DAVID DIXON RUSSELL 
Petitioner. 

This day David Dixon Russell, the above named petitionet, 
personally appeared before me, Thelma M. Liebert, a Notary 
Public in and for the ·City of Richmond, in the State of Vir­
ginia, in my City aforesaid, and made oath that the matters 
and things sfated in the foregoing petition are true. 

Given under my hand this 9th day of October, 1948. 
My commission expires on the 29th day of October, 1949. 

page 3 ~ Virginia : 

THELMA M. LIEBERT 
Notary Public. 

In the Hustings Court of the City of Richmond, Part II, tbe 
11th day of October, 1948. 

David Dixon Russell,Petitioncr, 
V. 

Walter Russell Burton and Grace E. Burton, his wife, Re­
spondents. 

_This day came David Dixon lfossell, the petitioner, and 
presented to the Court his petition for a writ of lwbea.s corpus 
against Walter Russell Burton and Grace E. Burton, lii8 wife, 
to recover possession of his infant child, David Dixon 
Russell, Jr., whom it is claimed i~ illegally held by the said re­
Rpondents; and the Court having maturely considered the pe­
tition, and being· of opinion that there is probable cause to 
believe that the said infant child, David Dixon Russell, ,Jr., is 
being illegally withheld from the custody of the pCltitioner, 
it is ordered that the said petition be, and the ~mme is hereby, 
.filed; and it is further ordered that a writ of habeas corpu.<; 
he, and the same is hereby, ordered to be issued by the Clerk 
of this Court, directed to the said Walter Russell Burton_ and 
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Grace E. Burton, his wife, commanding them to have and pro­
duce the body of the said David Dixon Russell, Jr., together 
with the day and cause of his being taken and detained, be­
fore the Hustings Court of the City of Rfohmond, ;Part II, 
in the Courtroom of tl1e said Court at 9 o'clock A. M. on the 
13th day of October, 1948, to do and receive what is then and 
there considered concerning· the said David Dixon Russell, 
.Jr., and that they then and there have said writ of habeas 
·corpus. 

pag·e 4 ~ (Writ of Habeas Corp'lt,S .A.rl Siibjicienrlum.) 

To: Walter Russell Burton and 
Grace E. Burton 
Chester, Virgina. 

We command you to take the body of David Dixon Russell, 
Jr., detained by you and under your custody as it is said, to­
gether with the day and cause of his being taken and de­
tained, and him have before our Hustings Court of the City 
of Richmond, Part II, in the Courtroom thereof, at 10th and 
Hull Streets, Richmond, Virginia, at 9 :00 o'clock A. M., on 
Wednesday, October 13, 1948, do, submit to and receive all 
and sing·ular those tbing·s which shall then and there be con­
Ridered of him in this behalf. And have then and there this 
writ. · 

Witness, Charles R. Purdy, Clerk of our said Court, at the 
Conrthouse thereof, in the Cit)r of Richmond, the 11th day of 
October, 1948, and in the 173rd year of the Commonwealth. 

CHAS. R. PURDY, Clerk. 

And at another day, to-wit: at a Hustings Court of the 
Citv of Ricl1mond, Part II, held the 13th day of October, 1948. 

This day came Walter Russell Burton and Grace E. Burton, 
his wife, respondentH herein, and, in obedience to the Writ of 
lla,beas Corp11.c; heretofore issued, produced before the Court 
the body of David Dixon Russell. Jr., infant child of David 

Dixon Rm.;sell, the petitioner herein. 
page 5 ~ And hy leave of Comt, the said rcRepondents, by 

counsel, filed their Demurrer to t1ie Petition of the 
petitioner, which Demurrer the Court doth overmle, and to 
which action of the Court, the respondents object a.nd note 
their exception. 

Whereupon, by le,we of Court, the ~mid respondents filed 
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their Answer t~ the Petition and Writ of Habeas Corf)'US 
herein. · 

Whereupon, _the Court heard the test~mony introduced on 
behalf of the parties, and the Court being of opinion that the 
petitioner is a proper and suitable person to have custody of 
his infant child, as heretofore awarded to him in the case of 
Mildred Rachel Russell v. David Dixon Russell, and that the 
petitioner has neither voluntarily surrendered nor wilfully 
abandoned the said child, and that the respondents, although 
they have likewise proven themselves to be suitable and 
proper persons to have custory of said infant child by reason 
of the care and attention they have ll-estowed upon the said 
infant child, nevertheless, they· have not thereby gained any 
legal or equitable rights to the custody of said child; and the 
Court being of opinion that all things considered, it is for 
the best interests of the said infant child that it be reared bY 
its natural parent rather than by a foster-parent, · 

Therefore, the Court doth adjudge, order and decree that 
the respondents, Walter Hussell Burton and Grace E. Burton, 
his wife, do relinquish custody of the said infant child, David 
Dixon Russell, Jr., to the petitioner, David Dixon Russell, 
to which actions of the Court, the respondents object and note 

their exceptions. 
page 6 ~ And the respondents, having noted their inten-

tion to petition for u Writ of Error to the afore­
said judg1nei:it, and it being represente<l to the Court that the 
petitioner intends, after receiving custody of the said child, 
to move him to the home of the petitioner in the StatQ of -
Florida, which action might seriously embarrass the jurisdic­
tion of this Court, in the event of a revenml of its judgment, 
the Court doth repose temporary custody of tlrn said infant 
child with the respondents, and tltey al'c hereby enjoined 
from removing, or suffe1'ing the said infant child to he re­
moved, from the jurisdiction of this Court, to which action 
of the Court, the petitioner objects and notes his exception. 

And tbe Court doth suspend execution of its judgment f01· 
a period of sixty-Jive ( 65) dnys from the date of this ordm·, 
and if said petition is presented within said period, the op­
eration of this judgment is suspen<lcd the1·eafter until the 
Supreme Com't of Appeals shall have acted upon the petition, 
all provided that the said 1·c~spondcnts, 01· some one for them, 
within fifteen ( 15) days from this date, slrnll enter into a boncl 
in the penalty of $1,000.00 witlJ security to he approved by 
the Clerk of this Court, conditioned arnl payable as the la,v 
directs. 
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page 7 ~ 

Virginia: . 

(Filed October 13, 1948.) 

In the Hustings Court, Pnrt II, of the City of Richmond. 

David Dixon Russell, 
V. 

,valter Russe11 Burton and Graee E. Burton. 

DEMURRER. 

The named respondents, ,valter Russell Burton and Grace 
~- Burton, by counsel say that the PETITION FOR WRIT 
OF HABEAS CORPUS filc<l in these proceedings is not suffi­
eient in law, and state the following grounds for the said de-
1nu1Ter: 

1. The prayer of the said potition and the relief sought iH 
predicated upon a certain decree entered in this Court at_ 
5 :30 P. l\L Saturday, October n, 1948, in the suit of Mildred 
Raebel Russell v. David Dixon Russell, awarding custody of 
David Dixon Russell, Jr., iufant child of the parties to said 
suit to the peti t.ioner. The said named respondents not be­
ing parties to said suit, the Court was without jurisdiction in 
said suit to adjudicate the rights of the said respondents or 
to adjudicate the rights and i11tcrcsts of the said David Dixon 
Russell, Jr., except ns betW('Cll the parties to said suit, and 
the said decl'oe could coI1.fcl' 110 right upon the petitioner to 
make any derrwrnl up~m tho :-mid respondents. 

2. The Raid petition is fatally defective in that it containi-; 
no a.llcg·atiou thnt the bo8t iliforest of the said infant, David 
Dixon Rm,scll, J1·., will prolmbly- be advanced by placing hiH 
eustody in the 1wtiti01wr, u11<1 (·ausing his removal beyond t]ic 
jurisdiction of this Court. 

WILLIAl\f OLD, p. d. 
Counsel for ReRp~~dents. 

page 8 ~ ( Filt~d Odo her .13, 1948.) 

Virginia: 

In the Husting-s Court, Pm·t II, of the City of Richmond. 

David Dixon Hm,sell 
V. 

"Talter Rus8ell Burton and Grnee E. Burton. 
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ANSWER. 

The joint and separate answers of ·w alter Russell Burton 
and Grace E. Burton to a certain PETITION FOR WRIT 
OF HABEAS CORPUS exhibited against them by David 
Dixon Russell in the Husting·s Court, Part 11, of the City of 
Richmond, Virginia. 

For answer to the said Petition, or to so much thereof as 
they are advised that it is material that they should, these 
respondents answer and say. 

They are husband and wife and reside in the Villag·e of . 
Chester, Chesterfield County, Virginia. The said David 
Dixon Russell, Jr., referred to in the said petition, was 
horn on July 12,.1942, and after his birth he was cared for 
exclusively by his mother Mildred Rachel Russell until the 
month of :Marcl1, 1944, at whicli time the said mother being 
unable to provided for herself and the said child without gain-

- ing employment provided that tlie child should be cared for 
by Mrs. Rog·ers, a sister of Grace E. Burton, in Chesterfield 
County. The mother paicl to :Mrs. Rogers the sum of $9.00 
per week for the care and support of said child. Mrs. Rogers 
continued to care for tho said chilcl at her home until July, 
1945, at which time she and her husband went to Delaware 

to live. During that time the said mother continued 
page 9 ~ to pay Mrs. Rogers the sum of $9.00 per week. 

While the said child wa~ at the home of Mrs. Rogers 
as aforesaid, these respondents visited :Mrs. Rogers regu­
larly and often, and grew very fond and devoted to him, and 
when in July, 1945, Mrs. I{ogers removed to Delaware, they 
discussed with the mothe1· the possibility of their taking· the 
child. The mother knowing that the child would be in good 
hanas, and being· unable to work and care for the child i)l'Op­
erly, considered it to be for the best interests of the child 
that this be done. Accordingly, she placed the child under 
the care and custody of these respondents in the month of 
July, 1945. The mother continued to provide for the said 
child by paying these respoudcnt8 the sum of $H.OO per week 
until July, 1947. 

These respondents aver that from July, 1945, until the 
present time they have continuously cared for the said child 
in all respects as though he had been their own child. They 
being without children of their own in July, 1945, and know­
ing the little hoy who is the subject of this suit w·ith deep 
and abiding affection, were delighted to have him. The said 
Walter Russell Burton had been seriously wounded in tl1e in­
vasion of southern France, and in July, ·rn45, while living at 
home with his wife, was corn;tantly or daily in attendance at 
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McGuire's Hospital for treatment. Consequently, he was not 
at that time able to regain his employment at DuPont, and 
had not then been technically discharged from the army. The 
mother recognized that she should help regularly with the 
support of the child under these circumstances. These re-

spondents were not moved by any mercenery con­
page 10 ~ siderations in taking the child, but wanted to love 

him as their own child and be loved by him. This 
was the situation during the pendency of the suit of lJfiltlred 
Radiel Russell v. Da,'Vill Dixon Russell in this Court. The 
petitioner was fully aware of the pendency of the said suit 
nncl talked to counsel for :Mrs. Russell. About a week 
before Christmas, 1945, the petitioner, having been discharged 
from the army, came to the home of these respondents to see 
the child, and with their consent took the child to Baltimore 
to see the mother of the petitioner. The petitioner was then 
and there advised of the arnmg·ement between the mother and 
these respondents. Although have full knowledge of the 
pendency of' the said suit he made no appearance therein, 
nnd on .J auuary 24, 1'946., this Court entered decree granting 
the mother divorce from the petitioner and awarding· custody 
of the child to the mother, thus cqnfirming and approving the 
existing· arra)1gement and ag:reement between the mother and 
these respondents. Subsequent to the entering of said de­
cree, these respondents continued to care for the said child 
us though he were their own, and to love him and be loved 
hv him . 

.. The said \Valter Russell Burton continued to recover some­
what from the wound mentioned above, and was able to re­
g·ain employment at DuPont. In .July, 1947, these respond­
tmts notified the mother, who had remarried and was living 
in Lorraine, Ohio, that they no lon~:er needed any assistance 
from her in the Hupport of the said child whom they loved as 
their own, and tlmt they wislwd to nRsmne full and complete 
responsibility for the care, custody and support of the said 
child, looking· forward to the le~:nl adoption of. him. The 

mother, feeling- t]mt the child would always be 
page 11. } gfrcm n good honw and eared for with love anr1 

affcdio11, and knowing the tend(lr ties which had 
gTow11 up and developed between tllese respondents anrl tbe 
i-:aid child, corn.;idcred that the best interest of the said child 
would he adva11eed by ihi remai11ing with and µ:rowing· up 
under the affcetion and the pn rental ca re ,vhich had developed 
throu~;h tlw 1011µ; nnd dcvofod assoeiation. · All of these ar­
rnrnrements were mndc and effected bv ng-reenwnt between 
the;~ respo11de11ti-: nncl tlw motlier wl1ile · thn mother was 
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vested with complete custody of the child hy decree of this 
Court . 
. These respondents are inf ormecl, they believe and there­

fore aver, that the petitioner has never given to the said child 
any of the ftffec·tionate regard which should characterize the 
natural father. · Thev aver that since March of H>44 the said 
petitioner has not seen the C'hild but three times, eaeh of 
which being while the child was with these respondents. ~rhcy 
were: December., 1945, June, 1946, and Christmas, 194G. Dur­
ing all of this time he c.ontributed nothing to the support of 
t11e child, and with tlie exception of a few toys and some under­
clothes he gave nothing to the child. :\Vhile tbe petitioner lia8 

not 'by express agreement voluntarily relinquishd the child 
to the mother or to others, he has abandoned the child, and 
this Court on January 24, 1946, adjnclicatcd that he had nhan­
doned the mother and the child, which deC'ree coustitutes a 
final judicial determination of t]mt fact. These respondents, 
tl1erefore, aver that the petitioner by bis abandonment. awl 
neglect of the said child, has permitted the warmei::t and most 
natural ties of love and affection to ~row around these re­
spondents and the child, which ties can only be broken with ac-

companying pain and sorrow. The petitioner is a 
page 12 ~ complete stranger to the said chi]d, with no assur­

ance tlmt any bonclR of affection may develop. 
These respondents aver that the petitioner during his serv­

ice in the armv was such as to show him to he an unstable 
and reckless character. Since his discharge in December, 
·1945, he bas demonstrated anew his unstable character, shift­
ing from position to position. The only p]ace he has held 
for any length of time has been with the Post OffiC'e in Clear­
water, .F'lorida, which he retained for about a year, and re­
linquished about four months ago. He is now cng-nged i11 
selling aluminum ware on commission. On the other band 
the said Walter Russell Burton bas a pel'rnanent positio11 
with DuPont and receives a pension from tlw government fol' 
the wound mentioned above. The petitioner's seroud wif<.:.. 
who is a stranger to the child, works regularl~r while the :--:aid 
. Grace E. Burton gi vcs he1· entire time and effort to making· 
a home for her husband.! the said child ancl another child 
which these respondents adopted in June of 1947, when it wa~ 
nine days old. The said child rc2,·ularly atfonds school ancl 
Sunday school mul is being hronµ:ht up undPr kindly influence 
in a fine community. In view of all of the foregoing·~ tlieHP 

respondents aver and allege that the beRt intereRh; of tlw 
child wi11 be advanced bv continuing· its life with these re-
spondents. · .._. 
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And now having fully answered the said Petition for Writ 
of Habea.s Corpus, these respondents pray that they may be 
hence dismissed with their proper costs in this behalf ex­
pended and that the said p~tition may be dismissed. And 
these respondents will ever pray, etc . 

• 
"\V ... i\.L'l,ER RUSS]JLL BURTON 
GRAC~~ E. BURTON 

Respondents 

'VILLIAM OLD, p. d. 

page 13 } :Mr. Old: I wish to file at this time the follow-
ing deiimrrer. 

"The undersigned respondPnts, "\Valter R.ussell Burton and 
Grace E. Burton, by couni;;el, say that the petition ·fot writ 
of habeas co1·pus filed in these proceedings is not snffirient in 
law, and state the following rensons for said demurrer: 

One: . The prayer of the r-:nid petition and the relief sought 
is predicated upon a ccl'tnin dee.rec entered in this Court at 
5 =i~o p. m., Saturday, October 9, 1948, in the suit of Mildred 
Ra<:hel Rit.ssell v. Da·l'frl Di:ron Russell, awarding eustody of 
David Dixon Rm1scll, Jr., infnnt child of the parties to said 
Huit, to the petitione1'. The said named respondents not be­
ing parties to said suit, the Court was with without jurisdic­
tion in said suit to adjndic·nt<1 the rights of the snid respond­
ents or to adjudicate the rights and interests of the said 
David Dixon Russell, ,J 1·., exeept as between the parties to 
Haid suit, and the ~ai<l dcf'r~c c·oulcl confer no right ·upon the 
pP,titione1· to make any demaml upon the said respondents. 

Two: The mid ·potitiou i~ fatally dcfedive in that it con­
tains no allegation tliat the hest interests of the said infant, 

David Dixon Ru~i::ell, .Jr., will probably be ad­
page 14 ~ vaneed by p]acing hts custody in the petitioner, 

and cam;ing· hiR removal beyond the jurisdiction of 
tllif-1 Court.'' 

Now with referenec to a11 n l]pgation that the her-it interest:;; 
of the infant will J:.e promotc~d by or advanced by the father 
taking the child, I cite tlw opinion of Justice Hudgins, in 
Bu.cha,11,a,u v. Bu.dunurn, H>7 S. K 426, wherein the Court RayR: 
'' The primary ohjeet of lrnlu·a.~ rorpus is to determine tlw 
legality of the r,~Rtraint und()r whirh a person is held. As 
applied to infants, the primm·y ohject i8 to determine in whose 
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custody the best interests of the infant will probably be acl­
.vanced. In determining such custody, the natural rights of 
the parents are entitled to due consideration.'' 
-- This proceeding, of course, for habeas corpus is rather 
limited in its scope, but habeas corpus bas been the proceed­
ing used in any number of ca~es to determine wlfere the in­
terest, the best interest of the child lies. Therefore, we say 
that a petition which fails to make any alleg·ation reg·arding 
the best interest of the child is fatally defective, and we take 

this position and urge it with all seriousnes~ be­
page 15 ~ fore this Conrt thnt the decree of Saturday in the 

suit of Mildred Rachel R,ussell v. David Dixon .R·us­
seU--this Court had no jurii;;cliction in that suit to determine 
the rights or the status or the conditions which have de­
veloped over the years during the time the child had been 
eared for by these respondents, and, therefore, we contend 
that s;o far as that dcree is concerned, it does not meet this 
issue and we bring that before this Court in this dcnmner. 

The Court: You arc familiar with the terms of the decree 
entered Saturday? 

Mr. Old: I heard Your Honor read it. I have not seen a 
copy of the decree. 

, (Whereupon, the Court hands counsel a copy of the decree 
and allows time for its perusal.) 

The Court: I will overrule the demurrer hut aUow the 
demurrer to be filed. 

Mr. Old: I wish to file tli(:l following- answer to the peti­
tion: "Virginia: In the Hustings Com·t, Part II, of the 
Citv of Richmond. 

David Dixon Russell v. ,valter Russell Burton nnd Grace 
~1. Burton. 

The joint and separate answcrr-. of ,valter Russell Bur.ton 
and Grace E. Burton to a certnin Petition for ·writ of llabea ... 

Corpu.s exhibited _ap;ain~t thE1m bv Divid Dixon 
page 16 ~ Russell in the Hm,ti11g-s Court, Pa rt II, of tbc Citv 

of Richmond, Virginia. · 
For answer to the said Petition, or to ~o mueh thereof as 

they are advised that it is material that they shouhl, these 
rE1spondents answer and say: 

They are husband and wife and reside in the Viliag·e of 
Chester, Cl1esterfield County, Virginia. Tho said David 
Dixon Russell, ,Jr., referred to in the snid petition, wns horn 
(JU July 12, 1942, and after hiH birth lte wns cared for exclu-
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sively by his mother .Mildred Rachel Russell until the month 
of March, 1944, at which time the Rnid mother, being unable to 
provide for herself and the said child, without gaining- em­
ployment, provided that the child should be cared for hy Mrs. 
Rog·ers, a sister or Grace E. Burton, in Chesterfield County. 
The mother paid to l\f rs. Rogers the sum of $9.00 per week for 
the ca re and support of said child. Mrs. Rogers continued to 
care for the said child at her home until July, 1945, at which 
time she and her husband went to Delaware to live. During 
tlrnt time the said mother continued to pay :Mrs. Rogers the 
:,ium of $'9.00 per week. ·while the said child was at the home 
of Mrs. Rogers as aforesaid, these 1·espondents visited Mrs. 

Rogers regularly and often, and grew very fond 
pag·e 17 ~ and devoted to him, and when in ,T uly, 194-5~ Mrs. 

Rogers removed to Delaware, they discussed with 
the mother the possibility of their taking the child. The 
mother, knowing- that the child would be in good hands and 
hein~{ unable to work and care for the child properly, consid­
<1red it to be for the hest interests of the child that this be 
done. Accordingly, she placed the child tinder the care and 
custody of these respondents in the month of July, 1945. The 
mother continued to provide for the said child by paying these 
respondents the sum of $9.00 per week until ,July, 1947. 

These respondents aver that from July,, 1945, until the 
present time, they ha-vc continuously cared for the said child 
in all respects as though he bad been their own child. They, 
l>eing- without children of their own, in ,July, 1945, and know­
ing· the little boy who is the subject of this suit with deep 
nnd abiding affection, were delighted to have him. The said 
·walter Russell Burton had been seriouslv wounded in tlrn 
invasion of southern France, and in .July,~ 1945, while living 
at home with his wife, was corn;;tantly or daily in. atfondance 
at J\foGuire 's Hospital for treatmont. Com;equently, he was 

not at that time able to regain hi~ employment at 
1mge 18 ~ DuPont, and had not th~n heen terhnically clis-

chn rg·ed from the arm;v. The mother recognized 
that she should help regularly with tlle support of the cllild 
under these circumstances. These respondenti;:; W(}l'e not moved 
hy any merceim 1·y consideration in taking· the child, but 
wanted to Jove him as their own child and hP. loved hv him. 
This WH8 the situation during the pendencr of the s'nit of 
Mildred Rachel Ru..r;sell v. Darid Dixon Rnssell in this Court. 
The petitioner was fully aware of the pend ency of the said 
imit and talked to counsel for 1\frs. Russell. A bout a week 
hefore Chrh;h1rnH, 1945, the petitioner, havhur been disehar~ec1 
from the army, eamc to the home of these respondents to see 
the child, and ,vith their consent took the d1ild to Baltimore 

I 
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to see the mother of the petitioner. The petitioner was then 
and there advised of the arrangement between the mother and 
these re~ponq.ents. Although having full knowledge of the 
pendency of the said suit, he made no appearance therein, 
and on January 24, 1946, this Court entered decree granting 
the mother divorce from the pP.titioner and awarding· custody 
of the child to the mother, thus CQnfirming and approving the 
existing arrangement and ag-reement between the mother and 

these respondents. Subsequent to the entering of 
page 19 ~ said decree, theRe respondents continued to care 

for the said child as though he were. their own, and 
to love him and be loved hv him. 

·The said Walter Russeli'Burton.continued to recovPr ~ome­
what from the wound mentioned above, and was able to re­
gain employment at DuPont. In ,July, 1947,, thesc1 reRponcl­
ents notified the mother, who had remarried and was livin·g­
in Lorraine, Ohio, that they no longer needed any assistance 
from her in the support of the said child whom they loved as 
their own, and that they wished to assume full and complete.• 
responsibility for ·the care, custody and snpport of t11e said 
ehilcl,. looking forward to the legal adoption of llim. Tlu~ 
mother, feeling that the child would always be given a good 
home and cared for with Joye and affection, and knowing the 
tender ties which had grown up and de-veloped between thesP 
respondents and the said child: considered that the best in­
terest of the said child would be advanced bv ih; remainin~ 
with and growing up under the affection and the parental 
care which had developed tlirough thr"' long and devoted asso­
ciation. All of these arrang·ements were made and effected 
by agreement between thm~e rm;pondents and the moth<~r whil~ . 

the motller was Yested with comulet~ eustodv of tht• 
page 20 ~ child by decree of this Court. ~ · 

· These respondcntR arl~ informed, they bQlieve and 
therefore aver, that the petitioner has never i.dven to the saicl 
child any of the affectionate regard whic.h should clrnractorizt• 
the natural fatlier. They aver that since l\farrh of 1944 the 
said petitioner has not seen the child but three times, each 
if which being- wI1ilc the chilrl was with these respomlentH. 
They were: December, 1945; June, 1946; mid Christmas. 
U)46. During all of this time be contribut<?d nothing- to tlll .. 
support of tJie child~ and with the exception of n few tovi-. 
and somP underclotl1es lie p:aYc nothing· to thr child. Whifo 
the petitioner liar,; not by expr~::;s ap;reement voluntarily r()­
linquished the child to the mother or to others~ he lias aban­
doned tlJe child, and this Court on ,January 24, 1946. adjudi­
cated that he Irnd ahandoned the mother and the chi1cl1 which 
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decree constitutes a final judicial determination of that fact. 
These respondents, therefore, aver that the petitioner by his 
abandonment and neglect of the said child, has permitted the 
warmest and most natural ties of love and affection to grow 
around these respondents mid tJ1~ child, which ties can only 

be broken with accompanying pain and sorrow. 
page 21 ~ The petitioner is a complete stranger to the said 

child, with no assurance that any bonds of affection 
may develop. 

'l1hese respondents aver that the petitioner during llis serv­
ice in the armv was such as to show him to be an un~ta ble and 
reckless character. Sinee his discharge in December, 1945, 
.he has demonstrated anew his unstable clmracter, shifting 
from position to position. The only place he has held for any 
lemrth of time has been with the Post Office in Coral Gables.,· 
J:t1loi·ida, which he retained for about a :vear, and relinquished 
about four months ago. He is now engag·ed in . seI1ing 
alumi;num ware on commission. On the other hand the sai<l ,v alter Russell Burton has a permanent position with Du­
Pont and receives a pcmdon from the govemment for the 
wound mentioned above. The petitioner's second wife, who 
is a stranger to the child, works- regularly while tbe said 
Grace E. Burton giYes her entire time and effort to making 
a home for her husband, the said child and another child 

· which these respond~nts adopted in lune of 1947, when it 
was nine clays old. The said child regular attends school and 
Sunday school and is hcing hronght up under kindly influ­

ences iu a fine community. In view of al1 of the 
J)!l!Ie 22 ~ foregoing the8e respondents aver and allege that 

the best interests of the child will be advanced bv 
eontinuing its life with the$e respondents. . 

And now having fully answered the said Petition for Writ 
of Habeas Corpus1 tlH~se reHpondents pray that thPy may h<1 
hence dismissed with their proper costs in this behalf ex­
pended and that the said petition may be dhnnissed. And 
these respondents will eyer pray, etc.'' 
· The Court: It is ordered that the answer he filed. Is there 

H statement in there that the respondents have this day pro­
duced the body of tbe iufant in courU 

Mr. Old: i did not put that in. the answer but he is here. 
The Court: That is all rigl1t, but will yon th(m sometime. 

during· the momi11g prepare a short return to the writ and 
:-:imply state-

1Vf r. Old: \Vo mm fix that. As a matter of foC't he is lwrc. 
The Court: 'J:he answer to the petition iR onlP1·P.d filed. 
l\fr. Old: l\foy it plem~e the Con rt, there is one question 
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hete I think is a question to be determined. \Vhet·e­
page 23 } in does the butden of proof lief How are w·e go­

ing to proceecH The oi1ly alleg·ation in tl1e peti­
tion is the allegation of the entering of this decree-·what I 
have irt mirtd-· 

The Court: It seems to me Von otigbt to raise that at the 
pi~oper ti.me. " ... 

Mr. Old: I have raised it by demurrer. That has been 
overruled. 

Mr. Merhig-e: This hiatte1· comes before the Cou1't 011 a 
petition for wri.t of habeas cor1J11s ~hiected to ,v alter Russell 
Burton and G1·ace K Burto11 and it arose out of tlw refusal 
<>£ the Buttons to turn over to the complainant or the peti­
t.i otier on the writ of habrms corpus the child, David Dixon 
nussell, Jr., to whom the pctitiotu?r was awarded custody by 
decree df this Court under date of October 9, 1948. whieh de­
ct·ee was awarded as a h?sltlt of petition filed in the em,e oi' 
Mildred Rachel Ritssell v. David Dfrr:on. Ritssell. and I liavc 
here a certified copy of the said dectee which I ,vot1kl like to 
file and offei· in evidence. 

. (Whereupon, hy directio11 of the Court, decree was marked 
Petitiot1er's Exhibit 1 and received in evidence.) 

Since as stated in Hu.rha.nan v. Buchanan, the 
page 24 ~ primai·y object of habeas corpus is to determine · 

the legality of the restraint nuder which a per8on 
is held, we respectfully move the Cot11·t to direct the respou<l­
cnts to turn the said child over to the party iu who~e <'ustody 
the Court decrees. 

The Court: This is yout· caRe in C'ltiefl 
Mr. Mcrhige: Yes, sh. 
Mr. Old: I move that plaintiffi;' evidence he strieken, as 

the isstrn to be brought i11 this proceeding, as in all othM 
proceedings involving· tho cth,tody of a child, is as to the best 
interest and w~lfa re of the child and not as to terlmicnl, legal 
l'ig-hts of certain parties to the child as though it were chat­
tel. 

The Court: The decree of tlw Court in Russell v. Russell 
having established that the father was n suitable aud proper 
JJetson to have custody of his child, the Conl't cloe8 rule that 
the plaintiff by liis i1iti·odtietion of a C(lrtified copy of the <le­
cree in that case has carried the hurclen of proof at thi~ ~tngc! 
of the trial that it iR the hcRt intClrest for the child to be with 
his parent. He would he a suitable and proper per~on ui1lcs~ 
other factorR cm1 be showt1 to the contrar'y. The burdrn ii;; on 
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Mrs~ Gla(l'jjs E. Rogers~ 

tlie rcspouderits to sliow the contr::u·)r~ The Court 
pnge 25 ~ ovefrules tlie motion. 

Mr. Old: Uiidei· Otir answer ,,1hicli has been filed 
we are perniitted to develop o*· ease with 1~eferenc~Tlie 
Court takes the position that the lnH·den is not upmi tlie father 
to determine that the best iiiterest of the child shall be ad~ 
vanced by his having possession f 

The Court: The Cotii't has stated its 1·uliiig just a moment 
ago. 

Mr. l\forhige: If thete is gohig to be testimony taken, I 
move the Court to exclude the witnesses. 

The Couit: Evei·ybddy that extjects to testify stand tip 
mid raise your i·ight hand. 

("Whereupon, all witnesses wete swoi·1j and retiJ·ed.) 

MRS. GLADYS E. ROGERS, 
having bmm duly s,forn, testified as follMvs: 

DIRECT EXAMINATION. 

Bv Mr. Old: 
·q. You a1·e Mrs. Gladys E. Rog;ei·s1 
A. That is right. 
Q. ,vherc do you live 1 
A. Route 10, Chesterfield COltnty. . . 
Q. Do you know the little boy, David Dixon Hussell, J 1;.? 

A. Yes, sir. 
page 26 ~ Q. ·wm you state to the Cdurt how you happened 

to know this child and his mother? 
A. "Tell, in March of 1944 I ran an ad in the pape1· to board 

chilchen. I wanted several hi my home to hoai·d, and Mrs. 
Russell answered the ad and sl1e caine out \vith David and 
we talked over the fact that I sl10uld hoard him and g}ie left 
llim. Paid me $H a week from l\·farch, 1944, until the latter 
part of .Tune or the first part of .Jnly of 1945 when I moved 
nwa11 • 

Q~ Do you know where l\I rR. Russell was working· at that 
time? 

A. Y cs, Peoples Drug Store, the latter part of the time. 
rrhe first part of the time I'm not sure. I believe slie was 
working· at DuPont the first part of the time. 

Q. In other ,vonls, in March, 1944, she was working at Du­
Pont! 
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Mrs. Gladys E. Rogers. 

A. She wasn't working when she brought the child out. 
She broug·ht."him out and left him so she could get a job. It 
was not very. long until she went to work for Peoples. She 
had anot4et jo_b before that and then went to work at Peoples 
Drug Store at 4th and Broad. 

Q. Mrs. Rogers, how long did you care for, take care of 
this child? 

A. From March, 1944, until the latter part of 
page 27 ~ June, 1945. A little mrer a year. 

· Q. During that time did you see Mrs. Russell! 
A. She visited us quite frequently, an average of once a 

week, and we would go to the store where she worked, after 
she got the job with Peoples, ancl take David with us; au 
average of once a week. 

Q. Was she interested in the child Y 
A. Yes, sir, she was very mueh so. 
Q. Now what changed your situation iu ,July of 19451 
A. w·en, my husband was transferr~d to D~lawarc and as 

soon as school was out, we made arrang·ements to leave and 
go up with him. 

Q. ·where was your Imsbancl workingf 
A. Wilmington, Delaware. The DuPont Company. 
Q. In 1944 when you took the child where was he working-

tben Y · 
A. He was working at DuPont here. 
Q. Now., Mrs. Rogers, are you a siF:ter of M:rs. Burton 

hereT -
A. That is right. 
Q. During the period of more than .H year iu which you 

kept this little boy, did l\Irs. Burton and Mr. Burton hnvn 
occasion to see him t 

A. Yes, sir. They came up quite often nnd we were down 
there quite often. 

page 28 ~ Q. And you wo11ld take him down to their house? 
And they would come up to your house? 

A. Yes. · 
Q. They knew the little boy in July, 1945, when you left! 
A. Yes, sir. 
Q. Now what did you suggest to ::Mr!-l. Russell with refer­

ence to the boy when you JefU 
A. Well, I told her ·r was leaving- and she wa11tec.l to know 

if I knew anybody that ,:vould keep him that would he goocl 
to him. I told her my sister bad talked of it; she ('Ot1ld talk 
with her. 

Q. She talked with yom sister Y 
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Mrs. Bernice Spinner . 

.A. Yes, sir. 
Q. Were you present when the arrangements were made? 
A. No, sir, I was not. · 
Q. You were not there. "There did your sister live at thut 

time? 
A. Chester. 
Q. She has continuously lived there 7 
A. That is right. 

CROSS -WXA:MINATION. 

By Mr. Merhige: 
Q. You were boarding· three other children at the same 

time'1 
page 2.'9 ~ A. I think two or three; a little baby and I also 

had his little cousin. 

R]J-DIRECT EXAMINATION. 

Hv Mr. Old: 
·Q. Did Mrs. Burton lmve :my children at that time? 
A. No, sir. · 
Q. Had she ever boarded any childreu 1 
A. No, sir. 

l\I r. l\forhidge: I dou 't like to object but it seems to me 
these questions are definitely ohjectionahle: bnsed on hear­
sav. 

~Phe Court: You CRn µ;o ahead if that is all you have to 
ask her. She has answered. 

w·itness Htood aside. 

MHS. BERXICE SPINN:BJR, 
having; been duly sworn, testified as follows: 

DIRECT EX.A1\HNATI0N. 

Bv 1\fr. Old: 
· Q. ·where do you live, ;\f 1·R. Spinner? 
A. Chester, .Josephi11c Ave1rne. 
Q. Where wm·c xon livinµ; in .July, 1945? 
A. "With Mrs. Bmtou. 
Q. Yon a re no rclH tion to )In,. Burton'? 
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Mrs. Be.mice 8pinner. 

A. Just girl friends. 
page 30 ~ Q. How long have you known Mrs. Burton ·1 

A. Seven or eight vears. 
Q. Were you living- at Mrs. Burton's nt the time the little 

David Dixon Russell, Jr., was brought there¥ 
A. Yes, sir. 
Q. Do you know anything about the arrangements that 

were made when he was brought there, the arrangements be~ 
twHen the mother and Mrs. Burton and :Mr. Burton? 

A. N otbing more than I know she agreed for him to como 
out there. 

Q. ·what was the attitude of !Ir. Burton and Mrs. Bul'ton 
toward this boy Y 

A. They have always been crazy about him, ever since they 
laid eyes on him at Mrs. Rogers'. U secl to talk about it and 
wish they could keep him, and when the time came they took 
him into their home as one of their own, treated him a:-; one 
of their own. 

Q. Did they give him every advantage! 
A. They certainly did. 
Q. Are you familiar with I\:lrs. Burton's life now? You 

don't live with Mrs. Burton nO\d 
A. No., sir, but I'm up there four or five time_s a wc~ek. 
Q. ·what is the situation under which this ehild now liYes 

at Mrs. Burton's? 
page 31 ~ A. What do you mem1 f 

Q. I mean with reference to his havi11g- a g·ood 
home, and so on. ,Just stnte your knowledge on that point. 

A. He certainly has a g;ood home. He is kept r lean; no~ 
body has ever seen him dirty. And he is treated iu the home 
Hike a child of their own flesh and blood: not treated ns a 
hoarded child or nothing like that. · 

Q. Has he ever been treated as a boarded child f 
A. No, sir. 
Q. Does Mrs. Burton work·? Does she ha Ye anv (\lllploy-

ment outside thb home? · 
A. No, sir. She stays at home and takes care of thm,e 

children. 
Q. Is this the only ehild Mrs. Burton haR? 
A. She has a little g:irl.. 
Q. How old is tl1e little gfrl? 
A. She is fifteen months old. 
Q. Is tlw little g'irl her child f 
A. By adoption. 
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Burton II aynes Lon.q. 

Q. How old was the little girl when the little girl was 
adopted? 

A. Nine days old. 

CROSS EXAMINATION. 

By Mr. Merhige: 
Q. Mrs. Spinnr:r, how long had you been living 

pag·e 32 ~ with Mrs. Burton prior to the time little David was 
brought there f 

A. Three vea rs. 
Q. And y~u knew, did yon not, that somebody was paying 

Mrs. Burton $9 per week to take care of the child? 
A. I knew she was being paid but I didn't have anything 

to do with how much. 
Q. And you were there from June or ,July until December, 

is that correct? 
A. Yes, sir. 
Q. How many of you were there Y You and Mr. Burton, 

i\frs. Burton and the child, is that correcU 
A. Yes, sir. 
Q. w·hat kind of house were you all living in? 
A. Two bed1·ooms, living· room and kitchen. 
Q. No bath f 
A. No, sir. 
Q. The bath, lavatory, was outside? 
A. Yes, sir. 

·Q. Now, Mrs. Spinner, did you ever see l\fr. Russell herc1 
A. I saw him one time but not while I wa8 living- there. 
Q. But you saw llim come to vi8it his son, did you'i10t? 
A. He was there in December of 1946. 

,vitness stood aside. 

pag·e 33} BURTON HA YN:E~S LONG, 
having been duly swom, teRtified as follow~: 

DIRECT F1~A:\f1NATI0N. 

Rv Mr. Old: 
· Q. State your name, please? 
A. Burton Havnes Long·. 
Q. ,vhere do );OU Jive f ._ 
A. Chester. 
(~. How long- lia ve you 1i ved in Cl1ester? 
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Burton Haynes Long. 

A. Twelve ·years. 
Q. Do you ~ow Mr. and Mrs. Burton? 
A. Yes, ~ir. 
Q. What is your occupation? 
A. Manager of the C. & P. Telephone Company, 9hester 

Exchange. 
Q. How long have you known Mr. and Mrs. Burton? 
A. Since 1936. 
Q. In July of 1947, what was your relationship with Mr. 

and Mrs. Burton T 
A. I boarded there. I took mv meals with Mr. and Mrs. 

Burton. In fact, I lived there. .. 
Q. Do you recall when the little hoy, David Dixon R.usse11, 

,Jr., was brought to the l10me of Mr. and Mrs. Burton °l 
A.. Yes, sir. 

Q. You had opportunity to see what was going 
page 34 ~ on in that home day by day, did you noU 

A. Yes, sir. Very few days I misRed being there 
several times during the day. · 

Q. What was the a tti tucle tow a rd this Ii ttle boy Y 
A. I'd say same as mothC'r and fat.her. They were every­

thing they could be to a child. 
Q. Was he-How was he dressed and cared forf 
A. Better than the ordinary child; better than the averaµ;e 

child. 
Q. Do you still-are you still familiar with the sitnatiou 

at Mr. and Mrs. Burton's 1 
A. Yes, sir. I rent an apartment from 1fr. and l\Irs. Bur­

ton, their resident now. 
Q. What is the condition under which this little bov is liY-

ing· now? . · 
A. I sl10uld say one of the best communities tliat a child 

could live in, with the best parents that a child could have. 
Well clothed, fed, school, clmrcb, anything tlmt any normal 
child could ha vc. 

Q. How far is this homo in wl1ich they liYe from the schoo]H 
and churches, etc.? 

A. v,.r ell, not over a half mile.from either. It is rig·ht near. 
Q. R,ight in the community 'Y 
A. Yes. 

page 35 r CROSS EXAMINATION. 

By Mr. Merl1ige: 
Q. Were any other folln.; boarding- tltere at the same time 

you wereY 
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Floyd A. Duncan. 

A. No, sir. 
Q. You had your meals there, did you 7 
A. Yes. 

RE-DIRECT EXAMINATION. 

By Mr. Old: 
Q. Mr. Long, why was it necessary for you to board-

Mr. l\forhig·e: I object. I don't see the relevancy. 
The Court: It is immaterial. 

Witness stood aside. 

FLOYD A. DUNCAN, 
having been duly sworn, testified as follows: 

DIRECT l~XAl\HNATION. 

By Mr. Old: 
Q. 8tate your name, please, sid 
A. Flovd A. Duncan. 
Q. ·where do you live 1 
A. Chester, Virginia. 
(l ·what is your occupation 1 

A. Minister, Clwstcr Methodist Church. 
page 36 ~ Q. Also ~1 

I I 

A. Temporary duty, District Chaplain., Virginia 
Military District. 

Q. Do you know 1\f r. and l\frs. Burton 1 
A. YeH, sir. 
Q. Stute to the Court 1,y}1at you know of them. 
A. I have known the Burtons for approximatPly two. yean~. 

·I've onlv been out there two vears. And thev are memhers 
of mv cliurch. Russell attcmh;. fairlv reg·ularlv and Mrs. Bur­
ton comes onlv occasionallv hecaus"e ·of the other child they 
have. I also l{llOW other memhers of the familv imcl thev a 1'

0

e 
,·cry fine people, diligent, thrifty. I know nothii1g of a de;·oga­
tory or questionable nature ag·ainst any of them. 

Q. Do you know the surroundings under which this little 
1101 is living? 

A. Ye~, sir, I do. 
Q. "'ill you stclte what tho~e snrronnding·'l a ref 
A. Tlwy live iu a large home which was purchased Ronw 

time aµ;o, about September, I think, which is divided up into 
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Mrs. Jlildred Raohd 8teris. 

three apartments, two of which are rented out by Mr. Burton. 
It is a very nice home. I have been in their home, not this 
one but where they lived previously, enough to know it wa8 
a very congenial home, ¥-ery affectionate toward each other 
and toward the child a,nd he toward the foster parents. 

No cross examination. 

·witness stood aside. 

pag-e 37 ~ MRS. MILDRED RACHEL STERIS, 
having been du]y sworn, testified as follows: 

DIRECT EXAMINATION. 

Hv Mr. Old: 
~Q. State your name, please1 
A. Mildred Rachel Stc.ris. 
Q. You were formerly Mildred Rachel Russell¥ 
A. That is correct. 
Q. ·where do you live naw, Mrs. Steris? 
A. In Lorraine, Ohio. 
Q. When were you and the petitioner: David Dixon Hm;-

sell, married Y · 
A. August 30., 1940. 
Q. "\Vhere were you maniod? 
A. Baltimore, Maryland. 
Q. Now will you state. to the Court where you lived <lur­

ing the period of your married life and various stages of it Y 
A. I lived in a numbe1, of different place8. ·when· we were 

first married we lived with my mother. 
Q. In Baltimore? · 
A. f es, sir. From the1ie we had a two-room apartment. 

From there I lived in one l'OQm. From there I went iu a 
thr~~-room apartment. Frnm there I went with David to 

Pennsylvania. ·we Aha l'(\d a home. ,v e had one 
page 38 ~ room but we shared the ldtcl1en with another fam­

ily. That was the ]ast I lived with l\fr. :RnsF·Wll. 
Q. During that period what was his en.1ployment? Did he 

work regularly? 
A. Well, I dou 't know what you would call l1im. He ncvm· 

had any one special job, never did any one special thing·. T 
don't think he was trnioed for· mw 011e thing;. He did a lmm-
l)~f t>f different. job~. · · ~. 

Q. Stat~ some of tlH) jobs. 
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Mrs. M-ildrcd Rachel Sieris. 

A. \Vhen we first got married he was working at a skating 
rink. He w01•ked there a month or sLx weeks and then he 
went to work for a friend of his in a florist shop. He worked 
until after Cln•istmas, when he was indti.ctcd into the A.rmy. 

Q. How long• did he stay in the Army at that time? · 
A. From February, 1941, to October, 1941, he was in the 

Army and he was discharged. 
Q. Discha rg'od in 1941 ¥ 
A. I guess be was discharged. I don't know exactly lww 

tbev did it. I know he was out of the Armv. · 
Q. Did you live with him then after he was discharged 

from the Army1 ·what happened then? 
A. Yes, I was expecting·. the baby. 
Q. ·where we11e you living· then ·t 
A. "\Ve were living on Laf::tyette Street in Baltimore, Mary-

. laud, in a th1'ee,.room apartment. . 
page 39 ~ Q. From tho time he was discharged from the 

Army in 1941, what did he do then? vYhat was his 
lmsinessY 

A. ·well, for a few weeks he ,vent back to work for his 
friend in the florist's, and then for the Bethlehem Steel ship­
vards. 
· Q. How long did he work for tlw Bc~thlehern shipyards f 

A. Right offhand I cou]dnt' tell you. 
Q. Now wl1en was your son, David Dixon Rm;sl~ll, .Jr., 

born? 
A. .July 12, 1942. 
Q. ·where was he born? 
A. Baltimore. 
Q. "\Vas your husband employed at that time · 
.A. Yes, he wm; working in tlie shipyards when the bahy 

was born. 
Q. Now after the baby was horn, did he continue to work 

111 the shipyards? 
A. Well, off and on. He would work a day and rnjss a 

day, work a (fay and miss a clny. I left 'Mr. Russell when tho 
ha by was six weeks old. . 

Q. ·where did you go tlrnn f 
A. To Frederickslmrg-, Virginia, where my fatlier--step­

father and mother were living· at the time. 
Q. How ]om~· did you stay iu Fredericksbu nr? 

A. Oh, I stayed tlwre nutil l\farch of the follow­
page 40 ~ ing year. 

Q. That waR March, Hl4B? 
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Mrs. Mildred Rachel Steris. 

Q. Now -:what were your husband's habits with reference 
to drinking·, etc.? 

A. Well, he drinks. I don't say he drinks now because I 
haven't been in contact with ·him for four years. 

Q. At that time what was his­
A. He drank pretty heavily. 
Q. Did he drink any after the baby was born? 
A. A great deal. 
Q. During that six weeks you were with him f 
A. Yes, I was going to leave :Mr. Russell when the baby 

was born. My mother wa~ with me. He aRked me in the hos­
pital-my mother had all my clothes packed, and he asked me 
to give him six weeks, and it was only two weeks until lw 
started up again. 

Q. What do you mean, he started up again? 
A. Drink, go out at night, stay out till 2 :00 and 3 :00 o'clock 

in the morning-. SometimeH he clidn 't bother to come home 
at all. 

Q. "When did he go back in to the Army, if you know! 
A. I believe around Octoher, 1942, right after the baby 

was born. 
Q. Did you receive allotments from him durii1g 

page 41 ~ that period. 
A. From October until around March I never 

got anything at all for the support of the child, and tbe bahr 
was taken sick and had pneumonia and I had to go to the Red 
Cross. I wasn't getting any money and they wouldn't talrn 
him in the hospital without. being paid first, .and I went to 
the Red Cross and they said they would Rtand good for tlw 
hospital because I wasn't getting allotm~nt checks: Soon 
after I started getting allotment checks. :!\Ir. Russell ~aid he 
,vould-

Q. How long did .YOU receive that allotment check1 
A. Until-missed one month--nntil October: 1945, when T 

received a statement my husband was heing discharged and 
that would be the last check I would recc~ive. 

Q. Was your allotment e,~cr lwld up during tliat period t 
A. Just the once, for about one month that I didn't get a 

check. 
Q. Wlmt were tho amo1111f8 of those cherks ! 
A. I received $80 a month. 
Q. When did you come to Richmond f 
A. I came to Richmond the last of .July of 1943, rig-M after 

the baby's first birthday. · 



'\Valter Russell Burton, ct al., v. David D. Russell 37 

Mrs. Mildred Rachel Steris. 

Q. ·where were you living·? Who did you live with when 
you first came here 1 

A. My sister and I shared. an apartment. HC'r husband waH 
overseas and we Rhared an apartment tog·ether. 

page 42 ~ She had two children. 
Q. And you lmd one 1 

A. Yes. . 
Q. Were you seeking to lrnve llmployment at that time Y 
A. Vv ell, I went to work for Thn]himer 's department store 

at that time, yes, but my ~ister cared for the child. 
Q. ·when your sister was there you left your child with 

tl1c sister? 
A. Yes. 
Q. How long· did that arrnngement continue¥ 
A. Well, it wasn't too 1011g. She was taken sick and she 

went back with my father and J moved in the apartment with 
mv mother. 

"'Q. How long did you live with your mothed 
A. Just before Christmas, U)48. 
(J. Then what did your mother do? 
A. My mother joined the service. 
Q. Then what did you do? 
A. I kept the apartment nnd I Jmd a girl friend of mine , 

sharing it with me becamw I couldn't meet expenses any 
other wav. 

Q. Y 01i were still working for Thalhimer's at that time f 
A. Yes, I was still workiug- for Thalhimer's. I was only 

making $18 a week and still couldn't make end1-, 
pag·e 48 ~ meet so I went to work for DuPont. 

Q. "\Vhen wag that 1 
A. 1944, the first of 1.944 ] went to work fo1· DuPont. 
Q. Now, l\f rs. Steris, how clid you eome in contact with .Mrs. 

R.og·ers? 
A . .Mrs. Rog-ers was recommended to me from the employ­

ment office at DuPont becnnsc I was having trouble with the 
colored girl. 

Q. How did you come in contact with :Mrs. Rog·ers? 
A. Mrs. Rogers was reeonmwnded to me from the employ­

nwut office at the DuPont Company where I was employed. 
Q. Vv ere you told that her Jmsband was employed at Du-

Pont! · 
A. Yer.;, I was told her lnrnlmnd was employed at DuP011t 

and that she was verv reliable. 
Q. "\Vhat did you do then'} 
1\. I went out to see Mr~. HogClrs and I talked to her and 
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I made arrang·ements for her to take the baby. I would pay 
his room and board and buy his clothes or anything else that 
he might need. We agreed on $9 a week and I was to buy his 
clothes when he was in need. 

Q. How long· did that arrangement last f 
A. It lasted until Mrs. Rogers moved to ,vilmh1gton, Dela­

ware, and in the meantime Mr. and Mr8. Burton had been see­
ing the child. As you know, they tue sisters. They 

page 44 ~ asked if they could take the child, and when she 
moved to "\Vilming-ton, Delaware., she asked if it 

would be all right if she took the child, and I let them have 
the child, Mr. and Mrs. Burton, under the smue ronditions 
that I-

Q. Did you know Mr. and 1\frs. Bmton during that period! 
A. Yes, I had met theni. They used to come down with 

David when I was at work. Thev used to come in ,vith the 
Rogers. ., 

Q. Before this child was turned over to :Mr. and lfrs. Bur-
ton, you knew them, did yon not Y 

A. Yes, I did. 
Q. Did you visit your child whiln he was with Mr . .;;. l{ogers? 
A. I was out there on an average of 01~ee a week; whenever 

I had a clay off fi·om work I was with my baby. 
Q. Now following· the taking of this baby by l\f r. and 1\-f rs. 

Burton, did you visit them and see the baby there 1 
A. After they took him, yes, I was out there quite often 

too. I clon 't know exactlv how often I went out there but I 
went out when I had mv clavs off from work. 

Q. What were the suiTom~1dings there at the time thut you 
saw, with reference to your baby, at ~fr. and l\frs. Burton's ·r 

A. I can truthfullv sav 1 wwcff Raw that bov clirtv. He has 
a nice home. 'iil1ey iove-bim and he loves them. I°'have heeu 

in their home. I have been respected nnd they re­
p~ge 45 ~ spect me and they have been just lilrn a· mother and 

· father to that child. In fart, I can say more of a 
mother and father than we l1ave. 

Q. Now, Mrs. Steris, this child, do you recall the time that 
this child was turned over to Mrs. Burton, ~fr. and 1\frs. 
Rnrton? 

A. It was around July of 1945, I believe that he went to 
Hussell and Alma Burton's home to live. 

Q. Subsequent to that timn., did yon engage in divol're nl'o-
ceedings with 1\f l'. Rus~ell? · 

A.. Yes, I did. I received a letter from 1\fr. Russell from 
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Mrs. 1J1lil.drcd Rach.el Steris. 

overseas, stating he wanted a divorce immediately; bQ was 
~·oing with this girl and he. hoped-

:Mr. Merhige : I object. 
The Court: This is not material. 
Mr. Old: I want to show this arrang:ement was in existence 

with reference to this boy being with the Burtons at the time 
this divorce proceeding was instituted. · 

The Court: You have shown that. All this correspond-
ence from Europe lmsn 't anything to do with ·u. · 

]\fr. Old: To show the attitude of the father relative to­
The Court: ThE1 testirnonv she \\1as about· to 

page 46 ~ give-Go ahead and ask the q~ncstions. · 

Q. Mr. Steris, your husband, was he advised of the pend­
ency of this divorce suit f 

A. ·vv as he advised of it? He afoiked for it. 
Q. Now did he know at that time that your child was living 

with Mr. and Mrs. Burton? 
Mr. l\'1e1~hig·e: I dou 't see bow the witness can amrwer t]rnt 

question. 

Bv the Court : 
· Q. Do you know whether lw knew or not! 
A. I was uot corresponding with hirn, no. I do not know 

unless he was told by his parents. I do not know. 

H:v Mr. Old: 
Q. Did you st~e him after he was discharged from the 

Armvf 
A.

0

No. 

CROSS EXAMINATION. 

Rv Mr. l\f erbiµ;c: 
·Q. Do you l{avc any children? 
A. I lrnvc David and I have a little son three and a half 

months old, yes. · · 
Q. You bavcu 't seen Mr. Russell since what date;; whl\n 

was the last time? · 
A. I baven 't seen Mr. Russell since hefore he went over­

seas. 
pap;e 47 ~ Q. That was back in 1942, wns itf 

A. No, he went overseas in 1944, if I'm correct. 
Q. You haven't seen him since then? · 
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A. No, I have not. 
Q. H~v~ you corresponded with him f 
A. No; J haven't. 
Q. Did you write to him and tell him the child was with 

the Burtons? 
A. No, I didn't. . 
Q. ,vho was the child staying with when you went to Fred .. 

ericksburg? 
A. Me. I had the child mvself. 
Q. You had left Mr. Russell at that time, had yon noU 
A. I had. 
Q. Did the child become ill while living in Fredericksburg"? 
A. Yes, he did. He had pneumonia. · 
Q. Mr. Russell came, did he not? 
A. Yes. 
Q. Now when you-From October of, rather, from Novem­

ber, 1942, until October., 1945, you were receiving $80 a month 
from Mr. Russell's allotment, W{lre you not! 

A. No. I clidn 't start getting any allotmen check until 
l 943, March or April. I dou 't exactly remember the month. 

page 48 ~ :Mr. Merhige: I'd like to liave the reporter go 
back-

A .. I told you I didn :t get an allotnwnt check wl1en l\fr. 
Russell was first inducted in 1942 until 194H. I don ~t know 
the exact date Mr. Russell was inducted into the Army, around 
October or November, and I did not. You must have mis­
understood. 

Q. You got allotment checks at the rate of $80 a month fo1· 
about two years Y 

A . That is correct. 
Q. ·when you were lh1i11g· here in Richmond, when the child 

was turned over to Mrs. Hogen~, with whom was the child 
living¥ 

A. '·My mother. 
Q. You were employed at that time 1 
A. Yes, I was, at the DuPont Company. 
Q. But you did not institute snit agaim;t ·Mr. Russell fo1· 

divorce until 1946, is that right 1 
A. I don't exactly remember when I did. :\fr. Russell bas 

possession of the letter that he wrote, asking- for the <livorce, 
or he should have pos8efision. He forced his way into my 
apartment and demanded my trunk when I was with my 
father. 
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lJfrs. Mildred Rachel Steris. 

Mr. Merhige: The decr(le was entered ,January 24, 1946. 

page 49 ~ A. That is ,vhen lie was dis(')har~ed from the 
Army, but the puperR were sent to h1m by my law­

yer twice before that and they wore unable to locate him. 
Q. Are you acquainted with a (lhap hy the name of Louis 

Ifoahr<t 
A. No, I'm afraid I'm not. 
Q. You do not know that man? 
A. No, I do not. 
Q. Did you go under the name of Miss Russel while living 

at. 1140 ,vest Grace¥ 
A. I went under the nanrn of Mrs. RusselJ. 
Q. You lived at 1140 West Graee, did you not f 
A. I did. 
Q. You lived in Apartment 5 r 
A. I did. I lived with two other girh;, to be exact. 
Q. I ask you to look over this letter. and tell the Court 

,vhetLer or not vou rec'ciYe<l that from some Lieutenant and 
sig·ned, "Your Bed Partner, Lonie." Did you ever receive 
that letter¥ 

A. Yes, I did. 

Mr. :Merhige: I offer tlrnt in evidence. 
Mr. Old: ··what is tlw nmterialitvY 
:Mr. 1\forhige: I think it goes to the clmraeter of the wit-

11ess. 
The Court: Character ,vith re8pect to what? 

page 50 ~ nfr. MerJ1ige: H(\8pect to her moral conduct dur-
ing the time tlmt l\fr. Russell was overseas. She 

has stated lV[r. Hus8ell aRlwcl lrnr for the dh·oree, leaving· the 
implication tliat he desired to desert her nncl the child and I 
want to establish, if he did. that was the• reason. 

The Court: I ·don't see ·where any of this has anytl1ing to 
do with the ii.;sue this morning·, who got the divorce or why. 

Mr. l\ferhige: I withdmw the exhibit. 

Q. Now, 1\frs. Stcri8, yon pnid $9 a week each and every 
week to the Roger8 while they had the rhild? 

A. I did. 
Q. How often did yon ,·ii-;it the child while with the Ho~ers ·t 
A. Once a week. 
Q. Did you pay $9 a week to the Bnrtons? 
A. Yes. 
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Mrs. Mildred Rachel 8teris. 

Q. When you gave the child to the Burtons did yon tell 
them if they desired to keep the child forever! 

A. No, I dicl not. · 
Q. They understood it was simply a temporary arrange­

ment; they were going to board the child i 
A. "When they first took the child, yes. 
Q. You paid them right up to a year ago1 did you not f 

A. I did. 
page 51 ~ Q. Isn't it so that a year ag·o when you went to 

visit the child, you stated to Mr. and MrH. Burton, 
'' The child knows you better tlian it does me and if you want 
to adopt the child, you may.'' Isn't that the way it came 
about¥ 

A. The way it came about, Mr. and Mrs. Burton told me 
they had become too fond of the child; I would either have 
to take the child or let them have him permanently. I called 
Mrs. Russell long distance in BaHimore and asked her if 
she would take the child becan:S<? mv husband at the time 
didn't have a home. "\Ve were living; ,vith my husband's peo­
ple and expected to have a home soon, but at the time we did 
not., and she told me I would he breaking- the 1:Jaby'8 heart to 
take it. I asked her if she knew where Mr. Russell was. She 
didn't have his address; she kn0w he was in the Rt ate of 
Florida, but she told me she would talk to her other son 
tTerry and the minute she heard from Duvid Rhc woulcl get in 
touch with me, but the way David had talked with her, be 
was satisfied with conditions at the Bur1.ons and for the Bur­
ton's to have the child. 

The Court: That is a lot of hoarsay. fJ ust tell what hap­
pened. 

A.. She told me she would talk to hoth of the ... Russ«~ll bov8 
and let me know. That was a year ag-o and I haven't heai·d 
a word since .. 

page 52 ~ By the Court: 
Q. What did you do F 

A. I told l\fr. and Mrs. Burton I was expP-cting my own 
baby then. I told them I coukln 't pay the room and board. 
Mr. Russell didn't seem willing-his mother said he was not 
working-and I had no alternative but to let them have the 
child. I couldn't continue to work while carrying my son. 
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Mrs. 111-ildred Rachel Ste1·is. 

By l\fr. l\forhige: 
Q. "\Vere you successful in your efforts to contact l\fr. Rus­

sell to tell him you were going to desert and abandon the 
child with the Burtons 1 

A. I was never successful because no one ever knew where 
he was. 

Q. What othe1· effort did you make other than contacting 
his mother? 

A. I didn't know what to do besides getting in touch with 
his mother. If she didn't know, how did I know? 

Q. Mrs. Russell, did you come over to see the Judge and 
tell the Judge you were going to leave the child with .the Bur­
tons? 

A. No, I didn't. 
Q. You had been custody of the child, had you not 1 
A. I had. 

Q. At that time you left the child with the Bur­
page 53 ~ tons, in 19471 

A. Yes. 
Q. You haven't seen the child until today? 
A. Since last year, yes, that is correct. 
Q. And you have not seen Mr. Russell since a few years 

ago! · 
A. That is correct. 
Q. And you know nothing of him 1 
A. No, only hearsay. 

RE-DIR,ECT EXAMINATION. 

By Mr. Old: 
Q. Did you sav Mrs. Steris, that Mr. and M l'S. Burton 

Rtated to you tluit they were becoming too fond of the child; 
they either wanted to child permanently or that they wanted 
to terminate the arrangement? 

A. They said thev bad become too fond of little Davi<l, that 
I would eithcl' hav·c to take him or let them have him per­
numently, tlrnt it couldn't go on the way it was. The longer 
they kept him-

:Mr. 1\forhigc: It is all hearsay. 
:Mr. Old: That is all. 

Bv the Comt: 
· Q. Mrs. Steris, why were you not in this Court in the case 

of Ritssell v. Russell on Saturday, October 9th? 
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M1·s. Mildred Rachel Steris. 

A. Your Honor, I really am not financially able 
page 54 ~ to make this trip. Mr. Burton financed this trip 

for me. He called me on Saturday night and asked 
me to come. I told him I couldn't afford it and he said he 
would p~y my bills. That is why I'm here. 

Q. Did you contact your previous attorney, in view of the 
fact that you were not able to come to court on Saturday Y 
Did you contact your previous attorney in the divorce pro­
ceeding to represent you here on Saturday 1 

A. Yes, sir, I did. 
Q. Did you authorize him to state to the Court that if the 

Court found that Mr. Russell, your former husband, was a 
proper person to have custody of the child, that you had no 
objection to custody being transferred from you to your hus­
band? 

A. No, I don't remember exactly that I said that, no. I 
don't think I authorized him to do that, no. I told him that 
Mr. Russell evidently bad changed a whole lot to want that 
child. I remember saying that, because he is six years old and 
all of a sudden he comes up like that and wants the child. 

Q. What I'm getting at, you interposed no objection in that 
proceeding to the transfer of custody from you to your for­
iner husband Y 

A. I wrote Mr. Rooke that I'd like for him to do everY­
thing that he could for Mr. and Mrs. Burton, in 

page 55 ~ the letter. 
Q. Did you authorize him to object in your be­

half to transferring custody from you to your former hus­
band? 

A. No, I didn't know exactly what it was all about, myse}f._ 

By Mr. Old: . 
Q. Mrs. Steris, with your knowledge of both Mr. and Mrs. 

Burton, wherein do you think the best interest of your child 
rests Y 

Mr. Merhige: That is objected to. 
The Court: Objection sustained. 

Witness stood aside. i; 
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MRS. GRACE E. BURTON, 
having been duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By l\Ir. Old : 
Q. You are Mrs. Burton, a re you not Y 
A. Yes, sir. 
Q. Where do you live? 
A. Chester, Virginia. 
Q. How long have you livecJ in Chester! 
A. About ten years. 
Q. You are the wife of Walter Russell Burton 1 
A. Yes. 

Q. How long have you all been married? 
page 56 ~ A. Nine yea rs. 

Q. You said ten years Saturday. . 
A. That is rig·ht. I made a mistake. It was nine instead 

of ten years. 
Q. Do you and l\Ir. Burton have any children of your own? · 
A. Not of our own, no, sir. 
Q. Will you state to the Court how you happened to have 

possession of this little boy1 
A. My sister, Mrs. Hog-ers, had the little boy and we used 

to visit them frequently, and she and her husband had to go 
to Wilming;ton-he was transferred there-and I had seen 
him and had seen his motlwr and we talked to her about 
boarding the little boy, and it was satisfactory with her, so 
we did. . 

Q. Did you know the little boy when he was with your sis-
tnr, Mrs. Ro~rnrs 1 

A. Yes, I did. We visited them once or twice a week. 
Q. w·hat ·was your attitude toward the little boy? 
A. I have always loved the little boy. 
Q. Since before you had him f 
A. Yes, sir. I felt sony for him. 
Q. Now, Mrs. Burton, when did you get this little boy? 

When was he brought from Mrs. Rogers' home to your home? 
A. In July, HJ45. 

page 5i ~ Q. Who brought him ·r 
A. His mother. 

Q. Did :vou see his mother frequently while she­
A. Yes, sir. 
Q. Now, she paid you $9 a wPek, I understancH 
A. Yes, sir. 
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Q. What was the situation with reference to your husband 
at that time, in July, 1947? 

A. He was stationed in McGuire Hospital and he had to 
g·o up there every morning· for treatment and he was back 
about noon. 

Q. Was he able to resume his employment at DuPont then¥ 
A. No, sir, he was not. 
Q. Did you lmve any other children to board T 
A. Not at that time, no, sir. 
Q. Did you ever board any children f 
A. No, sir. 
Q. vVby did you pick this child¥ 
A. Because we both fell in love with the little boy the first 

time we saw him and we love children and just wanted him 
in the home. 

Q. ,vhere do you live now? What is your situation! ·with 
reference to your home 1 

A. Now we live in a-we bought a 13-room 
page 58 ~ house with two baths. We have four rooms and 

bath with side porch, front porch and backyard. 
Q. Does the child go to school f 
A. Yes, sir. I started him in school this year. 
Q. That was the earliest you could have started him? 
A. That is right. 
Q. Does he go to Sunday school? 
A. Yes, this Sunday he will he given a pin for going· thir­

teen Sundays without missing. 
Q. What is your attitude toward this little boy 7 
A. I love him just as I would one of my own. I couklu 't 

have any more love for him if he was my own. 
Q. Mrs. Burton, do you work outside of the house or in the 

·homeY 
A. No, sir, I do not. 
Q. ·what is your main purpose in life! 
A. To give the two small children that I have in my home 

what they want and long for. 

CROSS EXAMINATION. 

By :Mr. Merhige: 
Q. Now, Mrs. Bul'ton, you say that tlic motlier left the child 

there with you in 1 H45, is that right? 
A. That is right. 
Q. And she paid you $9 per week until Romctime in 1947, 
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Mrs. Grace E. Bitrton. 

is that right? 
})age 59 ~ A. That is right. , 

Q. ,¥hen you first took the child, Mrs. Burton, 
I understood yqur testimony to be you took the child because 
you loved it. ,v ere you not also motivated by the fact you 
were to receive $9 a week. 

A. To tell you the truth, I never g·ave the $9 a week a 
thought. 

Q. You never thougbt-
A. No, I didn't. I loved him. 
Q. Mrs. Burton, you testified here on Saturday in the case 

of Ritssell v. Russell? 
A. Yes, sir, I did. 
Q. Do you recall testifying in response to His Honor's 

question that you needed the money and that was one of the 
reasons you took the child in 1945? I want you to think, now. 

A. That I needed the monevf 
Q. That you could use the inoncy, or words to that effect, 

and tlm t was one of the reasons. 
A. Naturally I could use the money, yes. 
Q. Did you not t~stify that was one of the reasons you took 

the child in 19451 
A. I don't remember that. I remember saying I have al. 

ways loved the child and that is the main reason I took him 
into my home. 

Q. You don't remember answering· His Honor's 
page 60 ~ question that one of the reasons was because you 

were getting $9 a week, or words to that effecU 
.A.. Yes, I did. 
Q. Do you recall the conversation you had with the former 

l\irs. Russell in 1947 whon she left the child with vou and did 
not return? Do vou recall that conversation 1 • 

A. Yes, sir, I do. 
Q. Do you recall Saturday testifying· that Mrs. Russell had 

not been by to see the child for some little time and when sl1e 
<lid come in 1947, in July, 1947, she said that the child ap­
peared to know you all better than it knew her and for that 
mason, if you wanted to adopt the child, she would let you 
keep him? 

A. That is right. 
Q. That is exactly the circ~mstanccs surrounding your de· 

ciding- to ke(~p the child? 
A. He had been with us so long he didn't know anybody 

else. 
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Walter R'ltssell B1.1,rton. 

Q. She ·sugg·ested the child knew you all and loved you all 
better -thari her t · 

A .. Na tu.rally, he had been with us every day and every 
night, he would be. · 

Q. She suggested that? 
A. Yes. We told her something would have to be done,. 

strai@;htened out; she would either have to take him or let us. 
have him. 

Q. You didn't say that Saturday, did you? 
page 61 ~ A. No, I didn't say that Saturday. It wasn't 

asked on Saturday~ 

RE-DIRECT EXAMIN.ATION. 

By Mr. Old~ 
Q .. Mrs. Burton, could you make a profit out of keeping a 

child at $9 a week t 
A. Not and buy his clothes1 and I boug·ht everyone, practi-

.cally, that he has. 
Q. Has Mr. Russell contributed anything to this ehild ! 

Mr. Merhige: This is rebuttal. 
The Court: Confine your questions to rehnttaL 

Witness stood aside . 

. WALTER RUSSELL BURTON, 
having been duly sworn, testified as fo1lows: 

DIRECT EXAMINATION. 

By Mr. Old: 
Q. You are Mr. vV alter Russell Burton, are you not r 
A. I am. 
·Q. Where do you live, Mr. Burton f 
A. Chester, Virginia. . 
Q. How long have you lived in Chester? 

A. Thirty-one ycmrs with the exception of nine 
page 62 ~ months. I was up here at Stop 8%, Petershurg­

Pike, and :Army time. :My legal address then was 
CI1ester. 

Q. How long· were you in tJ1e Army? 
A. Approximateiy tlffee years. 
Q. When did you come back from overseas'! 
A. August 22, 1944. 
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Q. What was the reason why you came back from over­
seas? -

A. Wounded in the invn~ion of 8outhern France~ August 
15, 1944. 

Q. In July, 1945, where were you 1 
A. I was staying at home then, g·oing back and forward 

to McGuire and taking trP.H tm<mtR, and also working in the 
service station in Chester on advice from the doctor ·at Mc­
Guire Hospital, army doctor. 

Q. Did you know this little boy prior to the time, prior to 
July, 19451 

A. Yes, I Imel occasion to visit Mrs. Rogers who was board­
ing him then, an average of once or twice a week. ,v e saw 
each other, walk by maybe one night a week, and she would 
walk down. We sa.w each other quite frequently, and she waH 
boarding ldm at that time I saw him. 

Q. State what your attitude toward this Hittle boy was 1 
A. '\V ell, the fin,t tin~e I can remember :;;eeing him, I went 

in there and he was in the front room and I got 
page 63 ~ to playing- hiding with him, got up a right good 

little acquaintanec• with him~ sort of got knowing 
one another, and every time I'd go up there I'd play with 
him, take him little toyR., Home little toy to play with, stop by 
tl1e five-and-ten and get a hag of' candy or a little toy auto­
mobile, something for him to play with around there, arnl 
sort of got right fond of the little chap up there. And then 
when Mrs. R-0gers was informed that her husband was being 
transfeITed from DuPont clown here in Richmond to "\,Vil-

. mingfon, slrn said som~thing about she would have to get a 
place to put the little boy. I don't know exactly l1ow it came 
up, but I said, "If the mother don't object, 1'11 take him down 
and keep him," and she said, "I'll talk with the mother and 
see if we ('811 work it out." And she went over and talked to 
her and worked out an n '.?Te('lll<mt that- I would keep the child 
down there, and I got him in .July, 1945, and I've had him 
ever since. 

Q. '\Vlmt arraugemcmt di<l you work out with Mrs. Russel]·? 
A. She was to pay $D a we<'k board for him while I lmd 

liim. 
Q. State what has lmppeuecl during that period. You have 

had tbe little bov· ever since tlwn 1 
A. Y cs, I have had J1im. 
Q. DocR she still pay $9 n W(l()k? • 

A. No, she quit that on 01· before .June or .July, 1947. I 
think J.uly I recoiw•d the hu;;t ~her.k from her. 
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page 64 ~ Q. ·why did she stop paying you? 
A. "r ell, the wife wrote her a letter and I don't 

exactly recall what was in the letter but she wrote a letter 
out there and Mrs. Russell came here-Mrs. Ateris she was 
then-came here to see him and we talked about adoption 
proceedings for the little boy-

Q. When was that Y 
A. That was in June, I believe, of 1947, and she said that 

she was expecting a child and couldn't impose on her husJ 
hand to take care of this one and hiH father didn't seem to 
want to take care of him., and she said she had been away so 
long the little boy didn't know he-r and she felt the best in­
terests of the child were with me:\ I beli~ve thnt was the 
consensus of our talk there in the house. 

Q. Did she stop paying yon *9 at that time¥ 
A. Yes, sir. I got some papers drawn up and sent her 

the papers and told her when she ~ip:necl the papers she could 
Htop paying $9, and I sent lwr-I think thirty cloys I g:ave 
her to either decide whether i:;lrn was going to take him or 
let him stay there and sign the papers. I think it was thirty 
days I gave her. 

Q. Mr. Burton, do you know l\fr. Russell W 

A. I I1ave seen him two or three times, yei;;: sir. Three 
times, to be exact. 

Q. ·wm yon state when you have seen him? 
page 65 ~ A. It was shortlv before Christmas of 1945. He 

came out to se<:1 ti1e boy, took the boy up to his 
mother's and broug·ht him hack, through agreement with us, 
and he came in, I think, June of 1946-it might have been 
May-somewhere along- .June of l 946, and he came back again 
Christmas of '46, and I have not seen him since tlwn. 

Q. Did you ever make any objection to his coming, or any-
thing of that kind f 

A. No, sir, I never did. 
Q. Did you invite him to come 1 
A. Well, I just told him, I think I told liim he could come 

and see the boy any time lJC ·wanted to, tlie last time he was 
down there. 

Q. State what J\fr. Russell has done ,vith reference to this 
boy. 

A. He l1ougl1t him a few little toys~ uncler<:lothes and little 
undershirts, and sent him a sort of ~weabd1irt like. And I 
believe he sent him a packet. T tl1ink he did. 

Q. When was that? ·when were' ahose things senU 
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A. Well, he brought him the toys Christmas of 1945 and 
lie sent him the underclothes last Christmas, underclothes and 
jacket last Christmas. I think he sent him a box of candy 
one time. I don't remember right off. He sent him a box of 
candy. I can't recall right off. 

Q. Has he ever contributed anything to the sup­
page 66 ~ port of this boy? 

A. Not to my knowledge, he has not. Ho has 
11ever given me anything. 

Q. Diel be write to you or Mrs. Burton and ask, make any 
inquiries as to the boy! 

A. No, sir. 
(~. Has he ever written to yon or Mrs. Burton since you 

L1ave had the child? 
A. No, sir, but he sent some Christmas cards and birthday 

cards to the boy and signed them' 'Dave, Senior." 
Q. Diel he leave his address with you or ask you to write 

to him as to the condition of the little bov 1 
A. No, sir. I sent the papers to Flori~la and I would send 

them down there--I think I sent them four or five different 
time down there. I got word from his mother} a certain ad­
dress in Florida, and I would send them down there and they 
would come back. 

Q. ·when was that'? 
A. 1947, around July and Aug·ust. I think. It was ,July 

nnd August I sent them <low·n there either three or four 
times. 

Q. Have you been in touch with Mr. Russt11l 's mot.her? 
A. Yes, ,she wrote a letter down m1 average of once a week, 

mnvbe a little oftener . 
., Q. And did you or l\frs. Burton answer that? 

page 67 ~ A. 1\ily wife answers then. I don't do. nmch writ. 
ing·. 

Q. Did she know Mr. Russell's address? 

)fr. l\forhige: That is objecterl to .. 
The Court: Objection sustained. 

Q. Did you seek to get Mr. Rnss<?ll 's flddref-ls from his 
motherf 

A. Yes, we wrote up there and asked lier for it when we 
irnt the papers, so we could send them to him. 

Q. Mr. Russell's mother, did she ~dve you his address? 
A. The first time slw sent an address Univen.;ity Place, 
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Miami, Florida. We sent the letter down there registered 
mail and got it right back; less than four or five days it came 
back. 

Q. You mean Mr. Russell did not receive itt 
A. He did not live at that address. 
Q. W er-e there any others Y 
A. I don't recall the other one right off. I can't recall the 

other one. There was another one I sent it to but I can't re­
call it right off. 

CROSS EXAMINATION. 

Bv Mr. Merhige: 
.. Q. Mr. Burton, have you instituted a suit in any court in 

regard to the custody of this child Y 
A. I took the matter up with my lawyer1 Mr. Old, and h~ 

sug·gested we wait and see if the father would an­
pag·e 68 ~ swer that or send it back. I also wrote him to send 

it back, either answered or unanswered. 

The Court: The question was, have you instituted any 
suit! 

A. No, sir. 
Q. That is as far as you have gone with iH To write let­

ters to Mr. Russell you don't know whether he rc~ceived or 
noU 

A. I know he received, because I have the r~ceipt at home 
where he signed to receive it. 

Q. Did you get an answer? 
A. No, sir .. 
Q. Mr. Bnrton, yon knew at the time you sent these papen.; 

you referred to there might be some question whether ~fr. 
Russell would agree to give up his child t 

A. No, sir, I didn't know. 
Q. You had no idea T 
A. If he hadn't been to see him since thnt Chl·istmas, I 

Left in my mind he would give him up. I really did. 
Q. He hadn't said anything to yon to incliente to you tlmf. 

he didn't desire to have his child, did he ·t • 
A. I don't ever recall him sayin~· it, no, r-:ir. 
Q. When you got the child, th~ custody of the child rested 

with the child's mother, isn't tllat rig-ht? 
A. Yes, she had the child when I got him, yes. 
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page 69 ~ Q. When Mr. Russell came to see his child when 
he got out of the service Christmas of 1945, you 

objected to his taking his child away for a week,, did you not 1 
A. Yes, I did. 
Q. Did you not at tlmt time tell him yon had no right to 

let him take the child because the child had been left with 
you by the mother, and you finally agreed to let him take 
the child if he promised to return him in a week? 

.A . .Also, it was snowing· out tlmt day and I was afraid tho 
child would get sick there, and the mother had informed me 
not to Jet him have him. 

Q. You so informed l\f r. RusselU 
A. Yes, I so informed l\Ir. Russell. 
Q. He told you if you didn't he would g·et a policeman 1 
A. Might have been. I don't exactly recall. 
Q. The essence, you did let him take the d1ild and he re~ 

turned as promised 1 
A. ~rha t is right, yes. 
Q. He sent gifts to the child regularly, birthdays and 

( niristmas, etc. 1 
.A. Up until last Christmas, he did. I believe he got a box 

of candy from him Easter. I don't think anything since 
]~aster. I don't just remember, but a package, something·, 
coming to the house at Easter. 

Q . .As. a matter of_ fact, }1e sent bim a bic~rele 1 
page 70 ~ A. No, sir. Hif, grandmother and brother in 

Baltimore asked what the ebild wanted, and she 
sent it down from Baltimore, Maryland. 

<i. It came from Mr. Rnssell 's family? 
A. Yes, that is correct. 
(J. Tlwy have been Jweping in touch wit11 you since you got 

the ('hild. have thcv notf 
A. Th~y have b~cn writing to my wife. 
Q. Now when :i\lrs. Steris l~ft you in .July, 1947, there was 

nothing definite between you and sl1e about what wa~ to hap­
pen to tl1e child, was three? 

A. I don't believe there wrn;. I he]ieve she wanted tho 
time to talk it over with her husband and try to get in touch 
with Mr. Rus~ell on tlw matter when she left, the best I cnn 
J'PIT'.ember. 

Q. Do you know what the Roge?rs were getting for keep­
ing· the <'hild wllen you fir~t ·took the child f 

.A. I believe she told nw when ~he ·was getting ready' to 
move she was getting $9 a week~ 
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Q. That is the same price you got Y 
A. Yes. · 
Q. This was your first expcricnee in boarding children? 
A. That is correct. 

Bv the Court: 
• Q. I think you understand the Court's reasons 

page 71 } for asking these questions. It hasn't come out and 
I'd like for t.he rP.cord to be ~traight. You and 

~·our wife have no children of your own 7 
A. No, sir. 
Q. Is that because of medieal rea:;:;ons f 
A. Yes, sir. "\Ve have lost four, Your Honor. 

Mr. Old: That is the case, Your Honor. 
Mr. Merhige: I have some rebuttal, sir. 

DAVID DIXON RUSSELL, 
having been duly swom, testified as follows : 

DIRECT EXAMINATION. 

By Mr. Merhige: 
·Q. Mr. Russell, state your full name, residence and occu­

pation. 
A. David Dixon RusselJ, 67 40 Southwest 20tI1 Street, Coral 

Gables, Florida. 

Mr. l\forhige: Before examining this witness I ask leave 
of the Court to use exhibits that we.re introdueed in the case 
of Rusell v. Ru,ssell, with the under~tanding; I will have photo­
Rtatic copies made for both records. 

The Court: It is so ordered. 

Q. ·where are you employed1 1\fr. Rus:;;ell f 
page 72 ~ A. Aluminum Company of America aR distribu-

tor with one of their franrhises. W eareve1· alumi­
num wear. 

Q. How long have you been employed by them? 
A. I have been employed by them almost, going 011 five 

months. I'm not employed with them. Under frmwhise C'on­
hact. Under mv own busine:ss. 

Q. ·what has l)ee11 your averng:e weekly income for the nnst 
few months? 

• 
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A. It varies., up and down. Minimum $66. 73. It varies. 
Sometimes up to $75 or $85. 

Q. l\ir. Russell, are you presently married f 
A. Yes, sir, I am. 
Q. How long· have you becm married 1 
A. A year and close to four months. 
Q. And do you live in au apartment or house¥ 
A. I own mv o-wn l1ome. 
Q. I lrnnd you herewith what purports to be a plat of sur­

vey and ask you if that is a trne plat of your home and 
grounds? 

A. Yes, sir, it is. 
Q. ,vm you please describe to His Honor your home, size 

of the lot, etc., how many rooms? 
A. A huge back porch, inclosed, for my mother-in-law; a 

hug·e kitchen, large dining room, large front room, two bed­
rooms ; only using one at present because we were 

page 73 ~ saving· for the little son; a large bathroom, hall­
way in between thP. two bedrooms and bath, a lmge 

lot which runs about 100 and so numv feet bv sixtv and so 
many. I have three large orange trees in back, gi·apcfruit 

. tree, and everything· tl1e child wou]cl want. 
Q. When did you move into that home f 
A. Just as soon as my wife had saved enough, scraped up 

enough. Arou11d approximately May or ,June of this year. 

(Whereupon. tlte plat above referred to was ma1·ked Peti­
tioner's Exhibit A.) 

Q. This paper which I hand you, i~ this wliat purports to 
he a statement, guaranty of title and the abstract? 

A. Yes. 
Q. ,\That was the purchase price 1 

.A. $D,389.10. 

(Marked for identification Petitioner's Exhibit B.) 
.Mr. Merhige: I would ask that this be marked as au :mx­

hibit. 

('Vhereupon, original of Army discharge wai-; mm·kcd Peti-· 
tioner's Exhibit 0.) 

Q. I hand you original Army ,:li~cliargc from the Army of 
the United States and ask vou if thnt is vour honorable dis-
cha1·ge? ,, · 
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A. Yes, it is. 
page 74 ~ Q. When were you discharged from the serv-

ice.!. 
A. Appro~i~ately December 15, 1945. 
Q. How. oia were you when you married Mildred Raehel? 
A. Approximately-about 23 years. 
Q. How old are you now 1 
A. Thirty-one. 
Q. Now, Mr. Russe11, where were you when your wife gave 

your child to the Rogers, · do you know? 
A. I don't know when it was but I kno,v I was overseas. 
Q. Where were you in June, 1945 Y 
A. Overseas. 
Q. You have heard it testified here today that is the ap-

proximate date the child was given to the Burtons? 
A. Yes. 
Q. Did you know the Burtons had the child at that time·t 
..A.. No, I didn't. 
Q. Did you know where your wife was at that time"/ 
A. No, I didn't. 
Q. Had you been or did you make arrangements for your 

wife to receive allotments d,uring your term in the Army f 
A. I certainly did, even after I got the l<1tter from the 

lawyer saying she had applied for decree of diYorce. 
Q. When did you get discharged 1 
A. December 15, 1945. 

Q. \Vhen did you come to see your child after 
page 75 ~ you were discharged? 

A. Just as soon as I immediatelv found out the 
proper address to locate him. · 

Q. How did you set about finding the address~ 
A. It more or less went through the grapevine. 
Q. You had no idea w]1en you got out where the child was? 
A. No, I didn't have the sliglltost idea. 
Q. How did you find out that the child was with the Bur­

tons f 
A. I ran into certain friends down J1ere iu Richmond. I 

imew he was probably in thi~ loeation, and tlwy told me. 
Q. Diel you go out to st~e tl1e child? 

• A. I did. 
Q. Did you liave conversation with Mr. Burton 1 
A. Yes, I wanted to bring my son home to his grandmother 

for Christmas. -
Q. ''-las there any objection 7 
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A. Definitely there was; almost came to being blows. 
Q. ·what objection did Mr. Burton statef 
A. That I had no authoritv to take him out of his home 

by, I think, by the opiniou o( my ex-wife, told him not to let 
me. 

Q. You did take the child to your mother's did you Y 
A. Yes. 

Q. How long did you keep him there? 
page 76 ~ A. ,Just about a week to eight days. 

Q. After you brought the child back, Mr. Rus­
sell, did you do anything- 01· endeavor to do anything, after 
vou had learned that the Burtons had the child 1 What if any-
thing- did you do in an effort to secure the child yourself Y " 

A. When I had him up in Baltimore for Christmas holi­
days, when I went to see a friend in Baltimore, he told me 
I couldn't do anything nt that time because· I didn't have a 
home to bring him up as a ehild should be broug·ht up. 

Q. What did you do? 
A. I previously had been married. My wife and I moved 

into a trailer, and scraped and moved into this home, to bring 
Hie child with us. 

Q. Was that in Miamif • 
A. Yes. 
Q. Where were you wol'ldng when you first went down 

there'f 
A. The Twentieth Street Port Authorities, which was only 

paying so much. Then I put in for civil service and went to 
,vork for tlw United States Government Post Office. 

Q. How long did ·you work theref 
A. One Year exactly. 
Q. Whei·e were you living- in that period t 

A. Still living· partly in the trailer and then as 
page 77 ~ things were going along we moved into the new 

home. 
Q. You just moved into the new home a few months ago, 

did you not? 
A. Yes, sir. 
Q. When did you, if you recall, take the steps and file a no­

t.ice iu order to secur<~ the custody of your cliild? 
A. Just as soon as the wife and I found we had a home 

rapable of bringing up a son. 
Q. Is your home furnish eel'? 
A. Completely furnished. 
Q. Do you have any debtH f 
A. None. 
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Q. Do you have an automobile? 
A. Yes. 
Q. Is it paid forY 
A. Yes, sir. 
Q. Is your wife presently working? 
A. Yes, she is, sir. 
Q. Do you know what her weekly salary is 1 
A. Around $36 a week. 
Q. So combined, you have an income of approximately $100 

a week? 
A. Approximately. 
Q. You stated your mother-in-law is living with you. Is 

she financially independent? 
page 78 ~ A. She has a nice bank account and also an in-

come from the government. 
Q. She is not aependent on you?. 
A. She is not dependent on me. 
Q. Mr. Russell, did you see your child any more from De­

cember, 1945, until this litigation t 
A. Up until this 1945 I saw him on Christmas and in June 

and in December, 1946, and then I was fig'lllfog· on a way to 
get my son. I talked °to another lawyer and he still told me 
it wouldn't be any use, so I previously had got married, sav­
h1g everything possible to get along and bring up the son. 

Q. Did you come by and see your child or make any effort 
to see your child in the last six or seven weeks, say? 

A. I was going to see my child and the suit I instituted, 
they said it mig·ht be difficult and to wait. 

Q. Told you to stay away f 
A. Yes. 
Q. That was when you insti'ucted me to take whatever 

legal steps were necessary to secul'e your child, is that right! 
A. Yes. 
Q. Mr. Russell, of what religion· are you f 
A. Catholic. 

Q. You go to mass every Sunday? 
page 79 ~ A. Yes, sir, I do. 

Q. Did you contact any spiritual advisor in re­
g·ard to your son? 

A. Father Frauer, St. Theresa Clmrch and School, and Iw 
advised me what to do, and I asked him, I w·autecl to bring 
llim up in the Catholic school and he said, bring him down 
and enter him immediately. 

Q. You have made arrang·ements for your child to enter 
school if the Court decrees you shall take him? 
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A. Yes, sir. 
Q. Mr. R.ussell, did you ever nuide any statement to the 

effect you were leaving your child, didn't desire your child Y 
A. No, sir, I never did. 
Q. Has that thought ever been in your mind? 
A. No, sir, it never has. . 
Q. Have you been working toward today since you got out 

of the service·¥ · 
A. Working day and night to have my son with me. 
Q. When was the last time you contacted the Burtons· or 

8tmt gifts to your child! 
A. The last one was July 12th of this year, his birthday. 

)ly wife and I bought some presents in the store she works 
in. I mailed tbem and had them insured. 

Q. Have you ever been by the Burtons to see your child and 
couldn't find him f 

page 80 ~ A. On the way up last year, nobody was home, 
and on the way back nobody was home. 

Q. How long· have you been living· in Florida 1 
A . .Since January 9, 1947, right after the last time I saw 

1nv bov. 
·Q. l\{r. Russell, have you ever been arrested? 
A. No, sir, I have not. 
Q. Are you a drinking man, sid 
A. No, sir, I am not. 
Q. I hand you herewith what purports to be a marriage 

license and ask you if that is the marriage license under which 
you and your present wife are married f 

A. Yes, sir, it is. 

(Whereupon, the marriage liccrn;e was marked Exhibit 
"D''.) 

Q. How long have you been married to your present wife? 
A. August 14, 1947. 
'Q. Have you discussed with the pl'esent 1\frs. Russell, prior 

to vour marriao·e vour child f 
•' 0 '. • 

A. Even discussed it before we were marned. 
Q. She knew what your intentions were? 
A. Definitely. 
Q. Does .she have any objections still? 
A. She said she wanted him very much. To bring; him up 

as my son. 
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·Q. Mr. Burton, after your wife left you ancl 
page 81 ~ went to Fredericksburg, did you ever make any 

effort hetween that time and the time when vou 
went overseas to see your child 7 Did you see the chiJrf ! ·· 

A. I did. He had pneumonia, double pneumonia. I got a 
telegram from the Red Cro~s to come immediately, tlrny were· 
expecting him to die. I stayed there eig·ht or nine days, morn-
ing to night. · 

Q. Your wife had nof been living "\\rith your 
A. No, sir. When it got double pneumonia it was living 

with a colored lady. 

CROSS EXAMINATION. 

By Mr. Old: 
Q. Mr. Old, you say you came by in the summer of 1947 ! 
A. Yes, sir. 
Q. What did you do; just drive by the houser 
A. Yes, sir, I did. There was nobody. home. I went up to 

the porch. 
Q. What time of day f 
A. It was 1 :00 or 2:00 o'clock. 
Q. The middle of the day t · 
A. Yes. 
Q .. How long did you stay! 

. A. I didn't have much time. I wanted to go up and see my 
mother and I only had a few days off, and came back on Mon­
day. 

Q. Did yo.u make any inquiries where they might 
page 82 ~ be or when they might come back t 

A. I didn't know anvbodv around there that 
mig·ht know anything·. I was a total st~auger. 

Q. When you came back, what time was it 1 
A. Between 10 :30 and 11 :30, or a quarter of 1~ :00. 
Q. You didn't find anybody them? 
A. Nobody home. 
Q. Did you stop t 
A. I stopped. 
Q. Did you ask anybody where they might bet 
A. I don't know anybody there to ask. 
Q. You had driven up fi·om Florida, I imagine! 
A. Yes, sir. 
Q. And you were not intel'ested enough to see your cJ1ild 

that you would ask around out there and try to find out when 
they would be back, when you could see him! 
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David Dixon Russell. 

A. I stopped to see if 'he was there but when I didn't­
Q. vVhen you didn't find the child you went on, is that 

right¥ 
A. That is rig-llt. 
Q. You didn't put yourself to any trouble what.soever to 

get to see him Y 
A. I put myself to enough tron blc to come up to see him 

when I did. Nobody was the.re. I don't know 
pag·e 83 ~ where they were. .. 

Q. You knew they would be back¥ 
A. Yes, that is why I came hack around almost the fol­

lowing d~y. 
Q. Why didn't you lcaYe a· note and say you would be back 

a certain time? 
A. I thought I would be back; thought they woulld be back 

when I returned. 
Q. Why should yon have thong·ht they mig-ht not be away 

for a short while Y 
A. I don't know. 
Q. You have known eYe1· sin~P. Deeember, 1945: that your 

child was living- with Mr. and Mrs. Burton, isn't that true~? 
A. Yes, sir. 

· Q. l::t.ave you ever talked to Mr. and .Mrs. Burton a bout 
your child about anything 1 

A. About his health, yes. How was he making out T 
Q. \Vhenf 
A. ,~Then I was there, paid my visits. 
Q. vVhen was the last time you were there f 
A. I just told you, 1946, iu Dec~mber, sir. 
Q. Christmas, 1946; nearly two years ago was the last time 

vou were there? · 
· A. Y cs., sir. I have been working· toward tho 
pnge 84 ~ g·oal to bring up my son in my own home. 

Q. You were disC'harged in December, 1945, is 
tllat true ·t 

A. Yes, sir. 
Q. ·what did you do froin that time until you left for 

J.i,lorida? 
A. I worked, sir. 
Q. "'\Vhere did you work f 
A. I was an airplane mechanic. 
Q. ·what company clid yori work for? 
A. Royal Flying- Service, in Baltimore. 
Q. Did you work almost n year at that? 
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David Dir.on Russell. 

A. Almost a whole vear. 
Q. What was your salary ~1 
A. Approximately between $Bfl and $38 a week. 
Q. During· that period did you contribute anything to your 

son's supporU 
A . .Sent him gifts, clothing. 
Q. How much clothing? 
A.. I think Christmas I got him-I even went over to 0110 

of the stores, Tbalhimer 's, and picked him out a corduroy 
~uit and some clothing, and I gave my mother part of the 
monev for the tricycle that was sent. It was split three 
ways,"' my mother and brother and myself. Some clothing, 
gifts, and candy, and my brothe.r and mother sent him gifts 

regularly. 
page 85 ~ Q. Did you ever send any money to either Mrs. 

Burton or vour wife¥ 
A. No, sir. I was trying to approach a goal to bring· him 

11p in my own home. 
Q. While you were approaching that goal, )TOU were per­

fe.ctly willing for somebody else to take ~are of your child, 
whatever their goal they wc1·c1 trying· to approach, isn't that 
truef Sacrificing themselveR for your child, rf'g·ardless. 

A. I said, said I was working for the custody of him and 
I didn't have the custody of him then, sir. 

Q. You were entirely unmindful of the fact that these peo­
ple might become affectionate toward your chilcl"ancl he might 
become affectionate toward them; that didn't make. any dif­
ference to you., did it T 

A. It certainly did. 
Q. Now, Mr. ·Russell, did :vou ever write to ~fr. or l\In-t .. 

Burton and inquire as to the hetdth of your rhild? 
A. No, I didn't, because 1 ~ent him presents and I thought 

they would send back that they received them. I didn't get 
no answer so I didn't know if tlwy were living then~ or not .. 

Q. When was the last presents yon sent? 
A. July of thiR year. 
Q. Did you ever ,vl'ite thC'm aud foll them where you were? 

A. I thought my mother-my address was on 
page 86 ~ every package that wenf to him. 

Q. How many paekng-(ls? 
A. I just told you, just the previous ,Jul~r and ~nster and 

Ohristmas. 
Q. Did you ever write to your mother and inquire as to 

your boyi 
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Da·vid Dixon Russell . 

.A. Yes, sir, and my mother allways wrote me. 
Q. How did you know your mother knew about the hoy? 
A. Because the Burtons were writing her. 
Q. How did you know Y 
A. Because my mother wrote me and told me and I wrote 

mv mother back. 
·Q. Did you receive notice from the Burtons that you sign 

adoption papers 1 · 
A. I received some sort of letter but it seemed more or 

less not the very kind of letter you would write for tl1e adop­
tion of somebody else's son. 

Q. Did you have the courtesy to write them after you re­
ceived thaU 

A. I don't think, if you wrote that letter, there shou]dn 't 
be any courtesy to answer that, sir. 

Q. \Vhat kind of letter was it 1 ·what type of letter was 
iU 

A. It is right there. I couldn't express the feel­
page 87 ~ ing as a father of the son they ·were asking for. 

Q. "'What did they ask you to do f 
A. More or less still threatening in there; if I don't do 

. this, don't do that-
Q. What kind of threat f 
A. I don't have to answer that. It is right there in front 

of you. · 
Q. "'When did you receive the letter? 
A. I think Februarv of this vear. 
Q. "\Yha t did you do f • 
A. Oh, I took it to two or threo lawyers down in 1:fiami. 

I was working-, saving money so T eou]d come up here and see 
a lawyer in Baltimore that I knew personally in Baltimore 
that wa·s very good, so he said he coulkln 't do anything· with 
it and sent me down here to see 1\fr. l\ferhige. 

Q. vVhen you received this you knew that !fr. and Mrs. 
Burton had become very, very devoted to this child? 

A. No, sir, I did not. 
Q. And you had no more reg-ard for tlrn per~ons wl10 

thought as much of your cl1ild that they wanted to adopt it 
that you ignored the letter entirely! 

A. Yes, I did ignore the letter. 
Q. You said you worked wililo you were in Bnltimo1·c. How 

long in Baltimore? 
A. For about one year. 

page 88 ~ Q. vVhen did you go to Floricfo? 
A. January 9., 1947, sir. 
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Davicl Dixon R1tssell. 

Q. Now from the time that you were disr-harged, during 
that year 1946, you worked regular]y all y1~arY 

A. As any soldier g·ets out of the Army, usually have about 
two months -off and then they go to work. That is what 1 
did. . 

Q. Wit:µ the exception of two months, after your discharg·e, 
yon worked every day¥ ·where were yon living Y 

A. 224 East 22nd Street. 
Q. Living with yom~ mother Y 
A. Yes, every day. 
Q. You paid her board 1 
A. Yes, sir, I paid her hoard. 
Q. With the earnings you made during th.at time, yon never 

thought to contribute one cent to the support of your child, 
did you Y 

A. Yes, I did, but I talked to my lawyer in Baltimore. 
Q. You talked to a lawyer and the lawyer advised you not 

to support your child t 
A. No. 
Q. What do you meanf 
A. Told me to save my money to g·et a home and bring· him 

up as my own little boy. 
Q. He advised you to save your money and let 

page 89 ~ somebody else support your child t 
A. I said, I didn't l1ave the cm:;tody. 

Q. Do you mean to say you would not do anything for your 
child unless you had the custody f 

A. I'd do anything for my son, yes. 
Q. You would leave iU 

Mr. Merhige: I object to the argning with the witiwss. 
The Court: Ask questions of fact. · 

Q. When you went to Flo1·ida, where did you gof 
A. Coral Gables, Florida. 
Q. You are still there 1ww 1 
A. Yes, still there. 
Q. You have been there ever since you Jived in Baltimore? 
A. Yes. 
Q. I understand you left Baltimore for Fl01:ida in '-Tanmll'y 

of 1947, is that true 7 
A. Yes, sir. 
Q. ·where did you go after you got to Florida t ,vimt did 

you dot 
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David Dixon Russell. 

A. I went to work, sir. 
Q. What did you work at 1 
A. Tweiltieth Street Port Authorities. 

Q. How long did you work there t 
page 90 ~ A. Four months., because the pay wasn't very 

much. Then I took a civil service exam. 
Q. vVhat did you receive from the Port Authority? 
A. $35 to $38 a week. 
Q. ·what were your duties th(;\i·e7 
A. Assistant foreman. 
Q. Mechanic or what f 
A. No, carpenter, more or less. 
Q. When did you take civil service? 
A. I took civil service while I was working· at the Port 

Authoritv and thev called me to work around either May 3rd 
or Julv ist. · · 

Q. i 1hat you were called to work at the Post Offfoe T 
A. Yes, sir, I passed. 
Q. How long did you work at the Post Office 1 
A. One whole year. 
Q. Then what did you do l 
A. vVell,, I had another coutract that was offered me un­

<for tlrn Aluminum Company of America, franchise contract 
which was putting me into my own business, whereas I went 
ahead and bettered myself hy leaving the Post Office. 

Q. So you are uow-e11gaged in salesmanship with reference 
to some aluminum produch,? 

A. Yes, sir, my own husi11~8S. 
Q. Your own business? 

page 91 ~ A. Yes, sir. 
Q. How long hnY!l you been engag-L1d in thaU 

A. Going- on four mouths. I'm clue for a promotion pretty 
soon. · 

Q. Now prior to the time ~·ou ,vent into the Army, what was 
your employment record then'? '\Vl1at did you do before you 
went into the Army? 

A. I worked down in the shipyard, electric welder on acety­
lene torch, carbon arc welder. 

Q. l\Irs. Steris has testifi(l<.1 you went from place to place., 
right many places. 

A. That was her opinion. 
Q. Is it true or not 1 
A. No, it isn't. 
Q. Did you hav~ perma]j(~llt (lI1lployment ! 
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Mrs. Bernetli Esther Ru.ssell. 

A. I did. 
Q. Where? 
A. Fairfield Western Maryland Shipyard, Bethlehem Steel., 

Sparrows Point. 
Q. Since you have been in Florida, nearly two years, you 

]iave been employed at the Port Authority, in the Post Office, 
and what you are doing now? 

A. I'm in my own business, sir. 
Q. You own your own business now? 

A. Yes, sir. 
page 92 ~ Q. So since you have retired from the Army, the 

last steady position that you have held is with the 
Post Office? 

A. V\7 ell, that is to better myself, yes, sir. I quit one job 
to better myself, from each job. Steps p;o up; I cmwled up 
to the top, got off the bottom. 

Witness stood aside. 

1\IRS. BER.NETA ESTHER RU8SELL, 
having been duly sworn, testified as followg. 

DIRECT EX.AMINATION. 

By Mr. M:erhige: 
Q. Mrs. Russell, you are the wife of David Dixon Russell, 

the petitioner in this matter 1 
A. Yes, sir. 
Q. How long have you been married f 
A. Since Aug·ust 14th, last year. 
Q. ,vhere are you and l\fr. Rus::;ell living? 
A. In Coral Gables, Florida. 
Q. And whereabouts in Coral Gables do you live J Do you 

1,ave an apartment, house, or what? 
A. We have a home. 6740 Southwest 29th Street. 
Q. How long have you all had Hrnt homef 
A. Since May 12th or rnth thi8 :y'C'tH. 

Q. nfrs. Hus:-:rll, did 1\fr. Russell acquaint you 
page 93 } with his marital status prior to the time vou all 

got married? · 
A. Yes, sir. 
Q. Did he tell you about his son? 
A. Yes, sir. 
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Mrs. Berneta Esther R'llssell. 

Q. What is anything- did he tell you he intended to do about 
the boy! 

A. As soon as we could, ,ve wanted him, to bring him to 
Florida. 

Q. And does Mr. Russell work every day 1 
A. Yes, sir. 
Q. What is his position¥ 
A. He is a distributor for Vv earcver. 
Q. And you are employed, are yon, 1\frs. Russell? 
A. Yes, sir. 
Q. And do you intend to continue in your employmenU 
A. Only until he can take ca re of everything without my 

help. · 
Q. Do you all have any debts that you know off 
A. We owe some on our furniture. 
Q. Very much f 
A. No, not so terribly much. 
<~. Do you own a car? 
A. Yes, sir. 
Q. Do you owe anything on the cad 

A. No, sir. 
JJage 94 ~ Q. How much money, if any, was put down on 

the purchase of this house T 
A. $800. 
Q. Now, Mrs. Russell, do you know whether or not Mr. 

Russell has sent any gifts to his child recently t 
A. Yes, he did. 
Q. Do you know of yonr own knowledge when the last time 

was he sent a gift to the child? 
.A. On his birtl1dav this vear. 
(~. Do you recall ,~hat nionth that was f 
A. Julv. 
Q. NO\v, Mrs. Russell, do you and :M:r. Russell have any 

children of your own T 
A. No, sir. 
Q. ''{hat is your attitude in re~pect to l1aving this cl1ild 

f.'ome to live with you? -
A. I want him. 
Q. What church do you attend~ l\frs. RuRscll t 
A. I was born and raised a ·Methodist. 
Q. Have you and l\fr. R.ussell discussed tlw child ,8 re­

lig-ious upbringing in the event tlw Conrt secs fit for you to 
tn ke the child Y 
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Mr.c;. Berne.ta Esther Ru.ssell. 

A. He would be brought np the way my husband wishecl 
him to be brought up. 

Q. You have discussed it Y 
page 95 ~ A. Yes., sir. 

CROSS EXAMINATION. 

By Mr. Old: 
Q. Mrs. Russell, when did you, about what time in the year 

did vou meet Mr. Russell! 
A: It was in March, Jast year. 
Q. Of 19471 
A. Yes, sir. 
Q. You were married in August? 
A. August 14th. 
Q. vVhat was his occupation at the time yon met him f 
A. He worked in the Port Antboritv. 
Q. Then when did he take his position with the Post Of­

fice! 
A. In September, the same year. 
Q. To earn the money and save the money to make that 

down paymentf 
A. We both saved money. 
Q. The down payment of $800 on the I1am,e r 
A. He saved the money, yes. 
Q. What kind of car do you bave? 
A. '37 Terraplane. 
Q. Was that your car or his 1 
A. It is his car. He paid for it. 

Q. ·when did he gElt it f 
page 96 ~ A. My father died in .Janunry. Mother cnme 

back in March. ·we paid for-paid her for it then. 
It was his car. Vle bought it from mother. 

Q. Your mother lives with you¥ 
A. Yes, sir. 
Q. So if Mr. Russell sliould hnve-This WHS a 1937 Terra-

plane which belonged to your fathed 
A. Yes. 
Q. How much did you pay your motlier for it f 
A. $200. 
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Mrs. Berntfo Esther Russell. 

HE-DIRECT EXAMINATION. 

By Mr. Merbige: 
Q. As I understand your testimony, in the past year you 

and Mr. Russell have saved at least a thousand dollars, bave 
YOU notf 
· A. ·with what we put in the home and furniture, yes. 

RE-CROSS EXAMINA~rION. 

Bv Mr. Old: 
"Q. Did you think it sfrange that your husband was per­

mitting bis boy to stay with other persons and harl not con­
t1~ibuted anything- to his support Y 

A. I don't know whether I thought it was strange or not, 
but the way I understood, he didn't lrnve custody of his chilld. 

Q. You mean he was not legally bound to sup­
page 97 ~ port-bound by court order to take care of hifi 

childl 
A. Yes, sir. 
Q. You knew he ,vas not doing anything· with reference to 

the sppport of his child? 
A. He was working ha rd to make a home for ltim, as so·on 

HH h~ coulld get him. 
Q. You knew he was saving· money and letting· somebody 

eJse spend money on l1fr.; child: yon knew that? 
A. I'm sorry. I did11 't know· nnything about it. 
Q. You <lid know he was not using any part of his income 

to do anything with referC'nce to the support of his child t? 
You knew tlrnt, clidn 't you f · 

A. Yes, sir. 

By: lfr. :Merhige: 
Q. And the reason you kuow that is he was saving every 

cent he had 1 
A. Yes, sir. 

)fr. !Ierhige: Tbat iR our <>aRe. 
The Court: Is that tlie caf·e for both sides f 
l\f.r. Old: I should like to put Mr. Burton back on the 8tand 

for a few minutes. l\f 1·. Russell has put in evidence the amount 
of monev he is making. 

l\f r. lferhige: I'll stipulnte that on the record. 
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WALTER RUSSELL BURTON, 
recalled: 

page 98 ~ By Mr. Old: 
Q. Mr. Burton, where are you employed nowt 

A. E. I. DuPont. 
Q. What is your salary? 
A. $214 per month. 
Q. Have you any other income 1 · 
A. Assistance from the government for wounds. 
Q. How much is that? 
A. $82.80 per month. 
Q. Then your income is approximately around $800 per 

month? 
A. Yes, sir. 

By Mr. Merhige: -
Q. Now this money yon get fro1n the governm(lnt is sub­

ject to change any time? You have to take periodic physical 
examinations to see that vou are entitled to that f 

A. I have had one sin~e I wa8 out. I went back to the 
hospital. I think there is a clause in there, subject to change. 

The Court: The Court will take the case under advise­
ment, and I would like to see counsel in chambers. 

(Whereupon, the hearing- was co1wluded at 11 :40 a. 111 •. 1 

Wednesday, October 13, 1948.) 

page 99 ~ I, M. Ray DoubleR, .• Judge of the Hm;;tings Court 
of the City of Rfolm10ml, Part IT, who presided 

over the trial of the case of David Dixon Russell, petitioner, 
and Walter Russell Burton and Grace E. Burto111 respond­
ents, do certify that the foregoing is a true transcript of the 
evidence and other incidents of tl1c trial, all of which was 
J,eard on the 13th day of October, 1948. 

The exhibits referred to in the foregoing- transcript of the 
testimony and offered in evidence marked "Ex. #1, A, B, C 
and D have been duly authenticated by me, and upon the re­
quest of any party, by coun~el, such original exhibits so nu­
thenticated shall be forwarded to the Clerk of the Supreme 
Court of Appeals. 

I further certify that this ccrtific-a to has hern t<?ndered to, 
and signed by me, within the time prescribed by Code Sec­
tion 6252 for tendering and signing- Bil1s of Exceptions, and 
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that reasonable notice in writing has been g·iven to opposing 
counsel of the time and place at whieh said certificate would 
be tendered. 

Given under my hand this '9th day of December, 1948. 

M. RAY DOUBLES, 
Judge of tho Hustings Court of the City 

of Richmond, Part II. 

page 100 } I, Chas. R. Purdy, Clerk of the Hus tings Court 
of the City of Richmond, Part II, do certify the 

foregoing transcript of the evidence and other ineiclents of 
the trial in the case of David Dixon Russell, petitioner, 
against ·walter Russell Burton and Grace E. Burton, respond­
ents, was delivered and filed with me on the 10th day of De­
cember, 1948. 

CHAS. R. PURDY, 
Clerk, Hustings Court of the City of 

Richmond, Part II. 

page 101 } I, Chas. R. Purely, Clerk of thr Husting·s Court 
of the City of Richmond, Part II, do certify that 

the foregoing is a true transcript of the record, with the ex­
ception of the original exhibits ,,,hich have been certified by 
the Court under the provisions of Section 6357 of the Code 
of Virginia, in the case of David Dixon Russell, petitioner, 
against \Valtcr Russell Burton aud Grace E. Burton, respond­
ents, and that the petitioner had dnc notice of the intention 
of the respondents to app]y for such transcript. 

I further certify that the respondents have executed a sus-
1><-mding bond in the penalty of $1,000.00. 

·witness my hand this 18th <lay of December, 1948. 

CHAS. R. PURDY, 
Clerk, Husting·s Court of the City of 

Richmond, Part II. 

Fee for record-$24.86. 

A Copy-Teste: 

M. B. "\VATTS, C. C. 
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