IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 5546
VIRGINIA:
In the Supreme Court of Appeals held at the Masonic Building in the City of Staunton on Friday the 31st day of August,
1962.
FRANK T. DREWRY; ROBERT C. DREWRY, ADMINISTRATOR OF THE ESTATE OF VIOLA LAYNE
DREWRY, DECEASED; AND SARAH D. PERKINS,
Plaintiffs in Error,

against

STATE FAR!\i 1\IIUTUAL AUTOMOBILE INSURANCE
COMPANY,
Defendant in Error.

From the Circuit Court of the City of Lynchburg
Charles E. Burks, Judge

Upon the petition of Frank_ T. Drewry, Robert C. Drewry,
Administrator of the estate of Viola Layne Drewry, deceased,
and Sarah D. Perkins a writ of error is awarded them to a
judgment rendered by the Circuit Court of the City of Lynchburg on the 26th day of February, 1962, in a certain motion
for judgment then therein depending, wherein the said petitioners were plaintiffs and State Farm Mutual Automobile
Insurance Company was defendant; upon the petitioners,
Frank T. Drewry and Sarah D. Perkins, or some one for them,
entering into bond with sufficient security before the clerk of
the said circuit court in the penalty of three hundred dollars,
with condition as the law directs, no bond being required of
the administrator.
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MOTION FOR DECLARATORY JUDGJ\tiENT.
1. The plaintiffs, Frank T. Drewry, Robert C. Drewry,
Administrator of the Estate of Viola Layne Drewry, deceased,
and Sarah D. Perkins, by counsel, hereby move the Circuit
Oourt of the City of Lynchburg, Virginia, for a declaratory
judgment as provided under §§8-578 to 8-585 of the Code of
Virginia (1950), for an actual controversy has arisen between the plaintiffs and the defendant as will hereinafter appear.
2. The defendant is a corporation, organized and existing
under the laws of the State of Illinois, and is authorized to
transact insurance business in the State of Virginia.
3. That heretofore, to-wit; on or about the 28th day of
August, 1959, the plaintiff, Frank T. Drewry, had in force
with the defendant, a family automobile policy of insurance,
combination form, number 4025 411-D17-46, a copy
page 2 ~ of which is attached hereto and made a part hereof,
designated as ''Plaintiffs' Exhibit A.'' Under the
·provision of §46.1-1 (8) of the Code of Virginia (1950) as
amended, the limits of liability under this policy were raised
effective prior to August 28, 1959, to the amount of $15,000
be·eause of bodily injury to or death of any one person and,
subject to such limit for one person, in the amount of $30,000
because of bodily injury to or death of two or more persons
in any one accident, and in the mnount of $5,000 because of
injury to or destruction of property in any one accident.
4. That heretofore, to-wit; on or about the 28th day of August, 1959, in Albemarle County, Virg·inia, the plaintiff, Frank
T. Drewry and his wife, Viola Layne Drewry, the plaintiff
Robert C. Drewry's decedent, and the plaintiff, Sarah Drewry
Perkins, were riding in an automobile owned and operated by
Frank T. Drewry when it was involved in a collision with two
other automobiles, one lJeing driven by Deane Shifflett and the
other by his brother, Claude Willian1 Shifflett. As a result
of this collision, both the plaintiffs, Frank T. Drewry and
Sarah D. Perkins received serious and permanent personal
iniurie~ and the plaintiff, Robert C. DrewTy's decedent, Viola
Layne Drewry, died as a result of the injuries she received.
5. The plaintiff, Robert C. Drewry, qualified as Adtninistrator of the Estate of Viola Layne Drewry, deceased, in tl1e
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Clerk's Office of the Circuit Court of the City of Lynchburg,
Virginia, on September 16, 1959.
page 3 ~ 6. That heretofore, to-wit; on or about the 6th
day of October, 1959, the plaintiffs herein filed
separate motions for judgment against the said Deane Shifflett and Claude William Shifflett and others, alleging that
the said Deane Shifflett and Claude William Shifflett had
caused the accident and collision of August 28, 1959, due to
their joint and several negligence in the operation of their respective motor vehicles and as a proximate result of which
the plaintiffs herein, Frank T. Drewry and Sarah D. Perkins,
sustained serious and permanent personal injuries and Viola
Layne Drewry died as a result of the injuries she received.
7. Both of the automobiles being operated by Deane Shifflett and Claude William Shifflett a.t the time of the collision
of Aug-ust 28, 1959, were uninsured motor vehicles as defined
in §38.1-381 of the Code of Virginia (1950) as amended. Also
under said §38.1-381 (c) the plaintiffs herein were persons
designated as ''insured'' at the time of this collision. Contemporaneously with the filing of the motions for judgment
against the Shifflett.s the plaintiffs herein, by counsel, in compliance with said §38.1-381 (e) (1) served copies of the process upon the defendant, in the manner prescribed by law as
though the defendant were a party defendant. In addition,
the plaintiffs herein served on the defendant a notice which
further informed the defendant that the plaintiffs intended to
rely upon the provisions of §38.1-381 of the Code of Virginia (1950) as amended.
8. On January 25, 1960, the plaintiff, Frank T. Drewry, obtained a verdict upon which judgn1ent 'vas entered
page 4 ~ in the Circuit Court of Albemarle County, Virginia,
against both Deane Shifflett and Claude William
.Shifflett in the sum of $21,000 with interest and court costs.
On February 2, 1960, the plaintiff, Sarah D. Perkins, obtained
a verdict upon which judgment was entered in the same court
against the same defendants in t'he sum of $15,000 with interest and court costs. On February 3, 1960, the plaintiff, Robert C. Drewry, Administrator of the Estate of Viola Layne
Drewry, deceased, obtained a verdict upon which judgment
was entered in the same court against the san1e defendants in
the sum of $22,000 with interest and court costs.
9. The total amount of the aforesaid judgments, exclusive
of interest and court costs is $58,000 and the plaintiffs herein
claim of the defendant that under the provisions of §38.1-381
of the Code of Virginia (1950) as amended, the full amount
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of his or her respective judgment, with interest and court
costs thereon, whereas the defendant maintains that the extent of its liability under the policy which it 'had issued to the
plaintiff, Frank T. Drewry is only $30,000 with interest and
costs.
10. The applicable provisions of §38.1-381 of the Code of
Virginia (1950) as amended, which were in effect at the time
of this collision are as follows :
" (b) Nor shall any such policy or contract be so issued or
delivered unless it contains an endorsement or provisions
undertaking to pay the insured all sums which 'he shall be
legally entitled to recover as damages from the owner or
operator of an uninsured motor vehicle, with limits which shall
be no less than the requirements of §46.1-1 (8), as amended
from time to time, of the Code herein. Such enpage 5 ~ dorsement or provisions shall also provide for no
less than five thousand dollars coverage for injury
to or destruction of the property of the insured in any one
accident but may provide an exclusion of the first two hundred dollars of such loss or damage.
' ' (c) As used in this section, the term ''bodily injury'' shall
include death resulting therefrom; the term "insured" as
used in subsections (b), (d), (f), and (g) hereof, means the
named insured and, 'vhile resident of the same household, the
spouse of any such named insured, and relatives of either,
while in a motor vehicle or otherwise, and any person who
uses, with the consent, expressed or implied, of the named
insured, the motor vehicle to which the policy applies and a
guest in such motor vehicle to which the policy applies or the
personal representative of any of the above; and the term
"uninsured motor vehicle" means a motor vehicle as to which
there is no (i) bodily injury liability insurance and property
damage liability ·insurance both in the amounts specified by
§46.1-1 (8), as amended from time to time, or (ii) there is
such insurance but the insurauce company writing the same
denies coverage thereunder, (iii) there is no bond or deposit
of money or securities in lieu of such bodily injury and property damage liability insurance and (iv) the owner of such
motor vehicle has not qualified as a self-insurer under the
provisions of §46.1-395. A motor vehicle shall be deemed to
be uninsured if the owner or operator thereof be unknown ;
provided that recovery under the endorsement or provisions
shall be subject to the conditions hereinafter set forth.
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. ''(e) (1) Any insured intending to rely on the coverage required by paragraph (b) of this section shall, if any action is
instituted against the owner or operator of an uninsured
motor vehicle, serve a copy of the process upon the insurance
company issuing the policy in the manner prescribed by law,
as thoug·h such insurance company, were a party defendant ;
such company shall thereafter have! the right to file pleadings
and take other action allowable by law in the name of the
owner or operator of .the uninsured motor vehicle or in its own
name; provided, however, that nothi'ng· in this paragraph shall
prevent such owner or operator f~om employing counsel of
his own choice and taking any action in his own interest in
connection with such pro~eeding.
page 6 ~ ''(g) No such endorsement or provisions shall
contain any provision requiring arbitration of any
claim arising under any such endorsement ·or provision, nor
rnay anything be required of the insured except the establishment of legal liability, nor shall the insured be restricted
or prevented in any manner from employing legal counsel or
~nstituting legal proceedings."
The provisions of §46.1-1(8) which were in effect at the time
of this collision are as follows :
"(8) 'Finatncial responsibility'-Ability to respond in damages for liability thereafter incurred arising out of the ownership, maintenance, use or operation of a motor vehicle, in
the amount of $15,000 because of bodily injury to or death
of any one person and, subject to such limit for one person,
in the amount of $30,000 because of bodily injury to or death
of two or more persons in any one accident, and in the amount
of $5,000 because of injury to or destruction of property in
any one accident."
.
.
WHEREFORE the plaintiffs pray that this Court make a
binding adjudication of right between the parties hereto;
that the defendant be required to respond to this action; that
this Court adjudicate that the plaintiffs are entitled under
§38.1-381 to recover from the defendant $58,000.00 with interest and court costs; that the plaintiffs recover their costs
herein; and, for such other and further relief as the Court
may deem proper.
Frank T. Drewry, Robert C. Drewry, Administrator of the
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Estate of Viola Layne Drewry, deceased, and Sarah D. Perkins, plaintiffs, by counsel.

J. FRANK SHEPHERD
Attorney at Law, 512 !{rise
Building, Lynchburg, Va., Attorney for the plaintiffs, Frank
T. Drewry, Robert C. Drewry,
Administrator of the Estate of
Viola Layne Drewry, deceased,
and Sarah D. Perkins.
PAUL WHITEHEAD and
J. FRANK SHEPHERD, p. q.
512 Krise Building
Lynchburg, Virginia.
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Filed in the Lynchburg Circuit Court Clerk's
Office the 19th day of July, 1961.

Teste:
· GEO. W. MARTIN, D. C.

•

•

•

•

•

•

•

•

•

•

page 14 ~

ANSWER OF STATE FARM MUTUAL INSURANCE
C01\1P ANY TO PLAINTIFF'S MOTION FOR
DECLARATORY JUDGMENT.
The defendant, State Farm Mutual Insurance Company,
for answer to plaintiff's Motion fo·r Declaratory Judgment,
by counsel says :
(1) the defendant admits all of the allegations of plaintiff's
motion for declaratory judgment dealing with the controversy
that has arisen between the plaintiffs and the defendant in this
case, but in explanation of the history of said controversy and
the reason for its submission to this Court for determination,
the defendant says:
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(a) that on February 22, 1960 it instituted an action of
Interpleader and for Declaratory Judgment against the
plaintiffs in the United States District Court for the Western
District of Virginia at Lynchburg, invoking the diversity
jurisdiction of that Court to determine the same
page 15 ~ matter here in controversy, and in which proceeding the defendant, State Farm Mutual Insurance
Company, simultaneously with the filing of its complaint, paid
into the Registry of that Court the sum of $30,000 together
with interest to February 25, 1960 in the amount of $400, on
the several judgments obtained by the plaintiffs against Deane
Shifflett and Claude 'Villiam Shifflett in the Circuit Court of
Albemarle County;
(b) that the State Farn1 Mutual Insurance C01npany conceded in that proceeding that the sun1. of $30,000 plus interest
of $400, computed as aforesaid, was due and payable to the
plaintiffs under the terms of its policy but it asked that Court
to adjudicate that tl1e plaintiffs 'vere not entitled under tl1e
policy, to recover any amount in excess of the sum of $30,400;
(c) that after stipulating the facts each of the parties
1novccl the Court for sun1mary judg-ment and filed with the
Court memoranda in support of their respective contentions.
The matter was argued orally befo1~e the Court and on February 16, 1961, the lion. A. D. Barksdale, District Judge,
filed a memorandnn1 of the Court's opinion and entered an
order sustaining the motion of State Farm 1\futual Insurance
Con1pany for sun1mary judgment. At the same time the Court
adjudicated that the amount paid into the Registry of the
Court by the State Farm 1\futual Insurance Company was the
extent of its liability to the Drewrys under the policy;
(d) tl1at the Drewrys appealed to the lTnited States Court
of Appeals for the Fourth Circuit, contending, mnon£; other
things, on appeal that that Court should abstain from deciding
the issues presented to it until there had lJeen an
page 16 ~ authoritive interpretation of Section 38.1-381 of
the Code of Virg·inia. by a State Cou1·t of last resort;
(e) that the case was argued before the United States
Court of Apneals sittin~ at Asbvil]e, North Carolina on June
21, 1961 and on June 27, 1961 that Court entered an order
withholding its decision providing:
''In order that the defendants may enter a. proceedin~ in
the State Courts of Virg-inia to obtain an interpretation of the
aforesaid Virginia statutes, provided that the proceedings be
initiated within thirty days from the entering of this order
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and prosecuted diligently until a final decision has been given
by the Supreme Court of Ap.peals of ·virginia"; and
(f) that on June 19, 1961, the Drewrys con1plying with th~
directive of the United States Court of Appeals for the Fourth
Circuit instituted this suit against the State Farm Mutual
Insurance Company for declaratory judgment.
(2) the defendant, State Farm Mutual Insurance Company,
therefore unites with the plaintiff in the prayer that this
Court make a binding adjudication of right between the parties but that it adjudicate that the sum of $30,400 paid by
State Farm Mutual Insurance Company into the Registry of
the United States District Court for the Western District
of Virginia at Lynchburg on February 22, 1960 is the extent
of its liability to the plaintiffs in this case and that the defendant State Farm Mutual Insuranc.e Company be henced dismissed with its costs.
page 17 ~

HENRY M. SACKETT, JR.
Attorney at Law
709 Krise Building
Lynchburg, Virginia of Counsel
f{)r the defendant State Farm
Mutual Insurance Company.

Filed Aug. 3, 1961.
H. H. l\IARTIN, Clerk.
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STIPULATION.
It is stipulated and agreed by and between the parties hereto, without conceding the relevancy, competency or materiality of any of the following; as follows:
1. That heretofore, to-wit, on the 28th day of August,
1959, the plaintiffs, Frank T. Di·ewry and Sarah D. Perkins
and Viola Layne Drewry, the decedent of the plaintiff, Robert
C. Drewry, Administrator, were riding in an automobile
owned and op~rated by the plaintiff, Frank T. Drewry, when
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the same was involved in a collision in Albema:rle County,
.Virginia, with two uninsured automobiles, one operated by
Deane Shifflett and the other by Claude William
page 28 } Shifflett.
2. That subsequently the plaintiffs filed separate
Motions for Judgment in the Circuit Court of Albemarle
County, Virginia, against the said Deane Shifflett and Claude:
William Shifflett alleging tha.t at the time and place of said
accident the said Deane Shifflett and Claude William Shifflett.
were racing, and that as a ·proximate result of their joint and
several acts of negligence in the operation of their respective
motor vehicles, said automobiles collided "rith the automobile
operated. by the plaintiff, Frank T. Drewry, resulting in the
death of Viola Layne Drewry, and in serious personal injuries
to Frank T. Drewry and Sarah Drewry Perkins ; that in thC'
trial of said cases the testimony of the witnesses was uncontradicted that the automobile operated by the plaintiff, Frank
T. Drewry, was struck from behind, first by the automobile:
operated by Deane Shifflett and then by the automobile
operated by Claude William Shifflett; and that the intervention of time ·between the two impacts was "just a split second.''
3. That contemporaneous with the filing of the Motions for
Judgment against the said Deane Shifflett and Claude William Shifflett, the plaintiffs he·rein, in compliance with
§38.1-381 of the Code of Virginia (1950), as amended, served
copies of the process upon the defendant insurance company
·
in the manner prescribed by law as though the depage 29 ~ fendant insurance company were a party defendant
to said actions; that in addition thereto, the plaintiffs served upon the defendant insurance company a notice
which further informed the defendant insurance company that
the plaintiffs intended to rely upon the provisions of §38.1-381
of the Code of Virginia (1950), as amended.
4. That on January 25,1960, the plaintiff, Frank T. Drewry,
obtained a verdict, upon which judgment was entered, in the
Circuit Court of Albemarle County, Virginia, against Deane
Shifflett and Claude William Shifflett, in the sum of $21,000.00, with interest and court costs; that on February 2, 1960,
the plaintiff, Sarah D. Perkins, obtained a verdict, upon whic·h
judgment was entered, in the Circuit Court of Albemarle
County, Virginia, _against Deane Shifflett and Claude William Shifflett, in the sum of $15,000.00, with interest and court
costs; and that i~ February 3, 1960, the plaintiff, Robert C.
Drewry, Administrato"r of the Estate of Viola Layne Drewry,
deceased, obtained a ve·rdict, upon which judgment was en-
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tered, in the Circuit Court of Albemarle County, Virginia,
against Deane Shifflett and Claude William Shifflett, in the
sum of $22,000.00, with interest and court costs.
5. Before all of these judgments became final, the defendant insurance company, on February 22, 1960, inpage 30 ~ stituted an action of Interpleader and for Declaratory Judgment against the plaintiffs in the United
States District Court for the Western District of Virginia at
Lynchburg Division, invoking the diversity jurisdiction of
that Court to determine the same matter here in controversy,
. and in which proceeding the defendant, State Farm Mutual
Automobile Insurance Company, simultaneously with the filing of its complaint, paid into the Registry of that Court the
sum of $30,000.00, together with costs and interest to Feb·ruary 25, 1960, in the amount of $400.00, on the several judgments obtained by the plaintiffs against Deane Shifflett and
Claude William Shifflett in the Circuit Court of Albemarle
County; that the defendant, State Farm Mutual Automobile
Insurance Company, conceded in that proceeding that the sum
of $30,000.00 was due and payable to the plaintiffs under the
terms of its policy and was also willing to_pay in addition the
sum of $400.00 costs and interest, computed as aforesaid,
but it asked that Court to adjudicate that the plaintiffs were
not entitled under the policy to recover any amount in excess
of the sum of $30,400.00.
On February 22, 1960, the United States District Court issued a restraining order preventing the plaintiffs in this proceeding· from instituting or prosecuting any proceeding in any
State or United States Court affecting a.ny obligation which
may be on the defendant insurance company by
page 31 ~ virtue of its policy which had been issued to Frank
T. Drewry. Thereafter, the plaintiffs in this proceeding, by counsel, filed their motion to dismiss tha.t action,
which motion is set out in the appendix to the appellants' brief
which is a part of Exhibit A, filed with this stipulation. The
primary ground for t.his motion was based on what is known
as the doctrine of federal equitable abstention. This motion
was overruled by the District Court for the reasons set out
in a memorandum filed May 11, 1960, which is also contained
in the appendix to the appellants' brief in Exhibit A. Subsequent thereto, the plaintiffs he·rein, by counsel, filed their responsive answers and motion for summary judgment. Thereafter, the insurance company filed its motion for summary
judgment. The District Court, on February 16, 1961, entered
an order overruling the Drewrys' motion for summary judgment and granting the insurance company's motion 'for sum-
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mary judgment. With this order, the District Court filed a
memorandum of opinion as to its conclusions reached in the
case. See State Farm M'lttt. A'ltJo. Ins. Co. v. Drewry, 191 F.
Supp. 852 (D. C. Va. 1961), also contained in the appendix to
the appellants' brief in Exhibit A. Following the judgment
a.nd order of the District Court, the plaintiffs in this proceeding perfected an appeal to the United States Court of Appeals
for the Fourth Circuit. In that appeal, printed briefs were
filed and copies of those briefs are filed p.erewith as
page 32 ~ Exhibit A, with the exception of certain deletions
on pp. 23-24 of the appellants' brief.
6. On June 27, 1961, the United States Court of Appeals
for the Fourth Circuit entered an order withholding its decision and granting to the plaintiffs in this suit the rig·ht to
enter a proceeding in the State Courts of Virginia to obtain
an interpretation of the Virginia statutes in question. A
copy of that order is filed herewith as Exhibit B. On July 19,
1961, the plaintiffs herein, complying with the directive of the
United States Court of . A. ppeals, instituted tins action for declaratory judgment against the State Farm Mutual Automobile Insurance Company and responsive pleadings have
been filed by the defendant uniting with the plaintiffs in the
prayer that this Court make a binding adjud~cation of the
.
rights between the parties hereto.
7. Prior to the automobile collision of August 28, 1959, the
defendant insurance company had issued a policy of bodily
injury liability insurance for Frank T. Drewry and this policy
was in effect on the date of the collision. A copy of the policy
issued by the defendant is filed herewith as Exhibit C. The
lin1its of liability of this policy 'vere expressed as $10,000.00
for bodily injury to each person and $20,000.00 because of
bodily injuries sustained by hvo or more persons as a result
of any one accident. These limits had been raised
page 33 ~ by virtue of §46.1-1(8) of the Code of Virginia
(1950), as amended, effec.tive prior to August 28,
1959, the date of the collision, to $15,000.00 and $30,000.00, respectively.
8. §38.1-381 of the Code of Virginia (1950), as amended
requires what is ·commonly referred to as "uninsured motor~
ist coverag·e '' in all liability insurance policies issued in the
State of Virginia within limits "• • • which shall be no less
than the requirement of §46.1-1(8). as amended from time to
time • • • '', reference being made by both of said Sections of
the Code for their full particulars.
9. In addition to the other fees prescribed by law at the
time of the registry and licensing by the Motor Vehicle De-
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partment of the State of Virginia of the vehicles operated by
Deane Shifflett and Claude William Shifflett, as aforesaid,
the owners of said motor vehicles had each paid the additional
fee of $15.00 on each of said uninsured motor vehicles in compliance with the then requirements of §46.1-167.1 of the Code
of Virginia (1950), as amended. These $15.00 fees, collected
by the Commissioner of the Division of Motor Vehicles, are
paid into the State Treasury and held in a. special fund known
as the ''Uninsured Motorist Fund.'' However, the Commissioner of the Division of Motor Vehicles is allowed
page 34 ~ to deduct such expenses as have been incurred by
his office in the administration of these laws. The
Fund itself is under the supervision and control of the State
Corporation Commission. Each year the State Comptroller
reports· to the Commission the amount of money in the Uninsured Motorist Fund as of the end of the fiscal year, June
30th. Each insurance company licensed to write automobile
liability insurance in this State reports each year to the State
Corporation Commission the direct premiums written for the
family protection (Uninsured Motorists) coverage on all types
of automobiles for the fiscal year ending June 30th. The
amount in the Fund is distributed each vear to each insurance company, including the defendant insurance company
in this case, in the proportion that the direct premiums written by it for the family protection (Uninsured Motorists) coverage on automobiles bear to the total of all such premiums
so written during the year. Before doing so, however, the
State Corporation ·Commission is required, in fixing rates for
this coverage for the ensuing yea.r, to take into consideration
the distribution of this Fund and reduce the rates to be
charged accordingly.
10. The defendant insurance company in this case also received an additional premium from its named insured, the
plaintiff, Frank T. Drewry. At the time of this collision in
question, the named insured in the policy issued by
page 35 ~ the defendant insurance company had paid $3.00
for the Uninsured Motorists coverage for the six
(6) months' period between April 17, 1959 and October 17,
1959. All other poliey holders of this ·company ·in Virginia
also paid a semiannual premium of· $3.00 each for the U ninsured Motorists coverage.
11. Uninsured Motorists coverage, then entirely on a volun. tary basis, was first issued in the United States in the State

Drewry v. State Farm Mutual Insurance Co.

13

of New York on May 17, 1956, and was first approved by the
State Corporation Commission for use in Virginia on December 12, 1956, in Form 6502, which form remained effective
in the State of Virginia until superseded by Administrative
Order No. 6642 of the State Corporation Conm1ission (copies
of both {)f which are filed herewith as Exhibit D), dated May
21, 1958, effective July 1, 1958, which Order approved the
policy in the form issued by the defendant insurance company
to the plaintiff, Frank T. Drewry, in this case; and the provisions of such policy as so issued, relating to "limits of liability," have not been changed by the State Corporation Commission since that date and remain the same as they were as
approved effective July 1, 1958.
page 36

~

IN TESTIMONY WHEREOF, the parties hereto have executed this stipulation by their respective counsel this 20th day of November, 1961.
FRANK T. DREWRY, ROBERT
C. DREWRY, ADMINISTRATOR
OF THE ESTATE OF VIOLA
LAYNE DREWRY, DECEASED,
AND SARAH D: PERKINS,
Plaintiffs,
By PAUL WHITEHEAD
Of Counsel.

PAUL WHITEHEAD and
J. FRANK SHEPHERD
512 Krise Building
Lynchburg, Virginia.
STATE FARl\II MUTUAL AUTOMOBILE INSURANCE COMpANY, Defendant,
By HENRY M. SACKETT, JR.
Of Counsel.

J. B. BROWDER
LEAMAN, BROWDER & RUSSELL
· 909 State-Planters Bank Building
Richmond 19, Virginia.
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HENRY ~I. SACKETT, JR.
WILLIAMS, ROBERTSON &
SACKETT
709 Krise Building
Lynchburg, Virginia.
Filed Nov. 20, 1961.
H. II. MARTIN, Clerk .
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Enter 2-26-62.

C. W. B.
This day came the parties, by their attorneys, and it appearing that this action for declaratory judgment is properly
on the docket of this Court and the parties, by counsel, having
filed a written stipulation of the relevant facts, the case came
on to be heard upon the plaintiffs' motion for declaratory
judgment, the ans,ver of the defendant, State Farm Mutual
Automobile Insurance Company, the stipulation aforesaid
with the exhibits thereto attached, the briefs of the parties,
and was argued by counsel on November 20, 1961, at which
time the issues thus presented 'vere taken under advisement.
Upon consideration whereof, it appearing to the Court that
the P'rovisions of the defendant's policy issued to Frank T.
Drewry, limiting the plaintiffs' recoveries against the defendant in this case to a maximum of $30,000.00 in the aggregate, as the outgrowth of the one accident which occurred
on August 28 ,1959, and in which two uninsurea motor vehicles
'vere involved, are not inconsistent with the unpage 38 ~ insured motorist provisions of the law found in
Section 38~1-381 (b) of the Gode of Virginia when
said Section is construed in conjunction with Section 46.1-1
(8) of the Code of Virginia, the .Court doth accordingly make
a binding adjudication of right as between the parties that the
sum of $30,400.00 paid by the defendant, State Farm Mutual
Automobile Insurance Company into the Registry of the
United States Distl'ict Court for the Western District of Virginia at Lynchburg on February 27, 1960, is the extent of the
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defendant's liability to the plaintiffs in this case under the
aforesaid policy of insurance issued by the defendant to Frank
T. Drewry, and as to which action the plaintiffs, by counsel,
duly objected and excepted.
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NOTICE OF APPEAL AND ASSIGNlVIENT OF ERROR.
Notice is hereby given, pursuant to R.ule 5:1, §4, of the
Rules of the Supreme Court of Appeals of Virginia, that
Frank T. Drewry, Robert C. Drewry, Administrator of the
Estate of Viola Layne Drewry, deceased, and Sarah D. Perkins, the plaintiffs above mentioned, hereby appeal to the
Supreme Court of Appeals of Virginia from the final judgment entered in this action on February 26, 1962.
Pursuant to the aforesaid Rule, the aforesaid plaintiffs
make this their Assignment of Error and allege that the
Court e·rred,
.
(1) In holding that the provisions of the defendant's insurance policy issued to Frank T. Drewry limits the plaintiffs'
recoveries against the defendant in this case to a maximum
of $30,000.00.
PAUL WHITEI-IEAD
Attorney at Law
412 !(rise Building
Lynchburg, Virginia
Attorney for the plaintiffs, Frank
T. Drewry, et al.
·
Filed Apr. 17, 1962.

•

..

H. H. M., Clk.
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A Copy-Teste:·
H. G. TURNER, Clm~k. _.
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