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IN THE

Supreme Court of Appeals of Virginia
AT

RICH~IOND.

CHESAPEAKE FERRY C01\£P A.NY AND DE.\VlTT C.
ELDHEDGE, Plaintiffs in Error,
vs.
'.

J. L. HUDGINS, Defendant in Error.

'l'o the Honot·able

J~tst-ices

of the

Supre~me

Court of Appeals:

Your petitioners, Chesapeake Ferry Company and De..
witt C. Eldredge, respectfully represent unto your Honors
that they are aggrieved by a final judgment of the Circuit ·
Court of the City of Norfolk entered on the 19th day of
.July, 1929, in a certain action at law then pending in the said
court wherein J. L. I-Iudgins was plaintiff and Chesapeake
Ferry Company and DevVitt 0. Eldridge were defendants;
the said order of final judgment assessing damages against
the defendants in the sum of $7,057.15 in accordance with a
verdict of the jury theretofore returned in the said cause.
TI-IE FACTS.
Chesapeake Ferry Company is a puhlic service corporation organized under the laws of the State of Virginia and
operates a line of ferries from Sewell's Point in the City of
Norfolk, Va., to ~Iunicipal Docks, Newport News, Va:; De"7itt C. Eldredge at one time for a short period had been superintendent of the Chesapeake Ferry •Company's lines but
left its employment and later returned and assumed the
position of Generall\£anager and was such General ~Ianager
nt the time of the occurrence hereinafter mentioned.
James L. Hudgins was a licensed mariner holding a masfer's certificate entitling him to command steam vessels plying on Hampton Roads and Chesapeake Bay and the inland
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waters tributary thereto. He was in the employment of the
Chesapeake Ferry Company as a mate on the Steamer
"Chesapeake" in October, 1927, and during the course of
several years. prior thereto had been employed as an extra
man from time to time as occasion required and latterly, for
about eighteen consecutive months preceding· October, 1927,
had been steadily employed.
It was his duty as the mate to supervise the landing of the
steamer with its passengers and vehicles and to see that all
subordinate officers and employees eng·aged in the duty· of
operating the ship 'vere aboard and in their place before
leaving its terminals.
·
On the 29th day of October, 1927, the steamer '' Chesapeake'' departed from its Norfolk terminal without taking
aboard the turnstile purser ,.those duty it was to collect fares
from and admit foot passengers aboard the boat, and his
absence was not observed until arrival a.t Newport News.
TJpon docking at that terminal a crowd of several hundred
passengers largely high school students and their friends
'vho had been in attendance at a football game were found
awaiting the boat and by reason of. the absence of the turnstile purser were not taken aboard. This occurrence occasioned considerable adverse comment and criticism of the
· company on. the part of the public and DeWitt 0. Eldredge,
as General 1\Ianager, undertook an investigation for the purpose of placing the blame and administering· disciplinary
tneasures to the employees responsible for the occurrence.
IIe came to the conclusion as a result of his investigation that
the culpable parties were Capt. l\Iorrissette, l\faster, eTames
L. Hudgins, ~Iate, and a :.Mr. White, who was the purser in
charge of· automobiles.
.
IIe considered Hudgins to be primarily responsible for
leaving the turnstile purser at the Norfolk Terminal and that .
Capt. 1\!Iorrissette and the automobile purser were to be
blamed for ·their failure to exercise a proper discretion in
not admitting the foot passengers to the boat irrespective of
whether any fare was collected from them. As a result. of
this conclusion, he, Mr. Eldredge, discharged J\IIr. W11ite,. the
automobile purser, as vlell as Capt. Hudgins, the Mate. In
tl1e case of Capt. Morrissette, who was an old and valued employee with 30 years of servic~ and a perfectly clear record,
he decided upon a. suspension for 10 days without pay.
Capt. Hudgins apparently felt that his discharge from the
service of t,he company under the circumstances above related
was ·not justified and being a member of a labor organiza-
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tion known as lVIasters, lVIates & Pi:lots Association, he applied to them for their assistance and at his request a committee consisting of ::Messrs. Hodges and Downing, President
and Secretary of the Union, respectively, were appointed to
wait upon ~Ir. Eldredge and secure if possible Hudgins re-.
instatement. This committee held four conferences with ~ir;
Eldridge at the first of which they insisted that 1fr. Eldredge,
had, in their opinion, administered too drastic a punishment
upon Hudgins for his dereliction of duty while Eldredge
maintained that he had acted properly under all the circumstances and ·was firm and determined in holding the position
which he had taken.
At this first meeting the only complaint which Eldredge
advanced for his action in discharging Ifudgins was the fact
that he had left the turnstile purser on the dock at Sewell's
Point. The Committee from the Union and Eldredge could
not reconcile their views about I-Iudgins' discharge and the
Committee requested a second conference at which the President of the company, ~fr. ·.John H. Rodgers, was present.
.At this second meeting the Union representatives of ·Capt.
l:Iudg·ins still insisted that Hudgins' discharge was unjustified
and EldrPdg·o maintained the opposite view. During the
course of this conference the Labor Committee suggested that
there must be some other causes or reasons for Hudgins' discharge and Eldredge's determination not to take him back
and after a time with g-reat reluctance 1\{r. Eldredg·e admitted that there were other reasons why I-Iudgins should
·not be taken back and offered, in view of their insistance on
knowing what they were, to disclose them at a subsequent
meeting.
One of the employees of the Chesapeake Ferry Company
was I-I. L. I-Ierman, whose duties required him amongst other
things to investigate claims and report his observations in
connection with the company's affairs to the Gene~al Manager. Sometime before October, 1927, Iferman had reported
certain rumors ·which had come to his attention respecting
the conduct of ·Capt. Hudg·ins to ~Ir. Eldredge, but 1v[r. El~
dredge at the time of such reports had not made a personal
investigation of them and had secured no written confirmation
of the rumors. \Vhen the Committee from the Union would
not be satisfied without the additional charges being disclosed
~ir. Eldredge inquired of ~fr. Iferman if the rumors which
l1ad been reported to him were true and if they could be substantiated. He was informed that they were and Herman
'vas directed to ·secure the substantiation. When the Com- mittee from the Union returned for the third conference three
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letters were laid before them. They appear in the testimony
as Exhibits 7, 8 and 9, pp. 73. to 75, and are as follows:
Norfolk, Va., November 21, 1927.
"1\fr. D·. C. Eldredge, General lYlanager,
Chesapeake Ferry Company,
Norfolk, Va.
''Dear Sir:
It is my positive knowledge that Capt. C. L. Hudgins has
had whiskey on board the steamer on which we both were on
watch, and was seen on frequent occasions to drink same
while on duty. This statement is further eorroborated by the
fact that he, Capt. Ifudgius, did· on one occasion leave a bottle in the Concession Stand on board the steamer for safe
keeping.''
Very turly yours,
(Signed)

VIOLET GENUNG,

1\fiss Violet Genung, Clerk in ·Concession S'tand.''
Norfolk, Va., November 22, 1927.
"1\fr. D. ·C. Eldredge, General 1\ianager,
Chesapeake Ferry Company,
Norfolk, Va.
''Dear Sir:
It is my .personal knowledge that on frequent occasions
Capt. J. L. Hudgins used whiskey while on board the steamers of the Chesapeake Ferry 'Company, while on watch with
myself.
On one specific occasion Capt. Hudgins_ was inebriated and
incapaeitated to perform his duties as }fate. The .Captain
in this instance had to substitute for him."
Yqurs very truly,
(Signed)

R. N. HEDGEPETH.

R. N. Hedgepeth, Purser· Automobile."

-
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Norfolk, Va., November 22, 192·7.
"1\'[r. D. C. Eldredge, General
Chesapeake Ferry. Company,
Norfolk, Va.

~1:anager,

"Dear Sir:
On one particular Sunday night, about twenty or thirty
minutes, after the steamer of the Chesapeake Ferry Company
had tied up for the night, Captain J. L. Ifudgins had a woman
in his stateroom, resulting in the Concession ·Clerk, occupyh1g
the adjoining room, becoming greatly embarrassed and in
her hurriedly leaving the steamer.
This was reported to me the next morning.
Yours very truly,
(Signed)

H. S. HER1\1:AN,

H. S. lierman, in Charge of Concession.
''Above statement correct.
FANNYE RIGSBY,
Concession Clerk at the time.''
Stands.
These letters had been presented to 1\tir. Eldredge by Herman, his confidential man, on whom he relied for such matters. They were signed by employees or former employees
of the company, the truthfulness of whose statement~ he did
not doubt. They were not simply word of mouth rumors, but
solemn written statements and Eldredge believed them to
be true. He passed them ovor to JYir. Downing and 1\Ir.
_Hodges, Hudgins' representatives, and the representatives of
the Labor Union, without comment or statement and they
were read by them.
Subsequently a hearing was asked by Capt. Hudgins and
the representatives of the Union to investigate the trtithfulness of these statements and the hearing was granted. At
this hearing which \vas conducted in lVIr. Eldredge's office
· the written statements were not fully substantiated. This
was the first personal investigation that Eldredge had made
into the matter and at the conclusion of the investigation,
being satisfied that the charges of misconduct on Hudgins'

--

.
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par.t which had been contained in the written statements,
·were not fully sustained by the persons who had made them,
he agreed to accept Hudgins.' applications for re-employment
when a vacancy should occur. Some little time after, it w·as
reported to Eldredg·e that I-Iudgins was circulating am.ongst
the employees of the company and that there were rumors
of an impending strike, whereupon he withdrew his offer to
the Union to re-employ Hudg·ins and closed the incident.
Thereafter in August, 1928, this suit was instituted for the
alleged slanderous O_!" libelous contents of the papers which
had been shown reluctantly a1id only at their insistence to the
mem.bers of the Labor Union acting as IIudgins' representatives at the third of the conferences hereinabove mentioned.
THE PLEADINGS.
The proceedings herein were at common law by 'vay of action of trespass on the case. The declaration contained two
counts: one for slander at common law aud one for insulting words under the statute. A plea of the general issue was
filed and the grounds of defense in addition to the general issue set forth that the defendants would. rely upon privilege,
the non-abuse thereof, and the lack of malice.

BILLS OF

J~XOEPTION.

During the course of the case certain exceptions were taken .
and preserved in three Bills of Exceptions which with the
pleadings and orders herein constitute the record. The first
Bill of Exception refers to tl)e action of the court ii1 overruling the motion to set aside the verdict on sundry grounds
and to enter up judgment for the defendants. The second
BiU of Exceptions relates to tl1e rulings of the court in granting certain instructions and the third Bill of Exceptions incorporates in the record the opinion of the Judge of the Circuit Court of the City of Norfolk handed down in connection
with the judgment entered herein.
ASIS'GN:NIENTS OF ERROR.

1. _The court erred in refusing to set aside the verdict of the
jury as being against the law and the evidence and without
evidence to support it and in refusing to enter up judgment
for the defendants notwithstanding the verdict.
2. The court erred in granting Instruction No. 5 on be-
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half of the plaintiff permitting the jury to find punitive damages.
·
·
3. The court erred in granting Instruction 6 on behalf of
the plaintiff under which the jury was permitted to find a ver. diet without regard to the evidence.

4. The court erred in granting Instruction 9 on behalf of
the plaintiff because there was no evidence to support the
said instruction.

ARGUMENT.
ASSIGNl\tiENT OF ERROR. NO. 1.

The court found .and instructed the jury that the occasion
on which the alleged statements were made respecting Hudgins was privileged. This being so no presumption of malice
arises from the use of tl1e language. Indeed the presumption
is the other way and in the absence of positive proof to the
contrary it must be taken as a fact that Eldredge honestly
believed in the truth of what he published to Hudgins' representatives.
·
•
· It becomes necessary in order to overcome the presumption arising from privilege that the plaintiff show express
malice or malice in fact. This, of course, c.an be done by
showing the use of strong and violent language disportionate to the occasion, or that the occasion was not used in good
faith, but availed of to vent spleen or ill will, or by proof that
the statement~ 'vere wilful and wanton, which is simply
another way of sayingg that they were not made in good
faith. With the presumption in favor of the honest belief
by Eldredge in the truth of the statements it is necessary
to examine the evidence in detail to ascertain if the plaintifT has met the burden by introducing sufficient evidence to
overcome the presumption and show malice in fact. It is
confidently stated that upon one of the main issues of the
case is there the slightest ·conflict petween any of the four
witnesses who were .introduced. The statements of Downing, of Hodges and of Eldredge, the parties to the several
conferences which were held between the representatives of
the Labor Union acting for Hudgins on the one part, and
Eldredge acting for the Chesapeake Ferry Company on the
other side, do not vary as to what took place or as to the
attitude of the persons participating therein.· It is confidently
stated that the testimony critically inspected does not dis
4
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close even a scintilla of evidence evincing malice and it follows that the plaintiff did not sustain his burden.
The evidence in the case as showing malice vel non is prohably best examined in the light of events as they developed
during the course of the controversv. We will consider, therefore,
..
HUDGINS' DISCHARGE.
It is perfectly true:l of course, that the Chesapeake Ferry
Company had the rig·ht to dismiss Hudgins from its service
either with or without reason, without being leg·ally liable
therefor, in the absence of a specific contract for a definite
employment, and none such existed. The actual fact of the
discharge therefore can not be. considered by the court or jury,
but only the circumstances surrounding his d~scharge .as
throwing light upon the state of mind of Mr. Eldredge at tl1e
time his discharge took place and as showing 'vhether or not
. it was as the result of malice. The testimony relative to the
discharge shows very clearly that there had been a mix-up
at Newport News arising out of the fact that. the Steamer
"Chesapeake" -had left the Norfolk side· without the turnstile purser aboard; that Capt. Hudgins 'vas in command o.r
the boat while Capt. ~Iorrissette 'vas at supper and took her
out of the dock; that it was his duty to see that the purser
was aboara before leaving; that pr.imarily by reason of the
purser being left there was a refusal on the part of the ship's
officers to take aboard several hundred passengers at Newport News; that considerable adverse comment and criticism
bad developed on the part of the public as a result of this
occurrence; that Eldredge in response to the public clamor
undertook to investigate the occurrence and ascertain and
place the fault. The manner of his investigation is not" criticized, but out of the result of that investigation has arisen
the entire basis of this suit.
He concluded that Hudgins was primarily at fault in failing to see that the purser was aboard before leaving the
Norfolk Dock. He also placed. fault upon Capt. ].tforrissette
for not 'eo-operating in taldng the passe11gers aboard in Nowport News and he found the automobile purser at fault for
his failure to take charge of the situation at Newport News.
IIe disciplined all of those whom he found at fault, dismissing
'\Vhite, the purser, dismiss~ng :Hudgins, the lfate, and sus·
pending Capt. 1\forrissette.

Chesapeake Ferry Co., etc., v. J. L. Hudgins.
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There was no violent language .used by Eldredge in connection with the investigation. No insinuations of any character-no crimination or recrimination in connection with the
occurrence; nothing was said or done showing any grudge,
spite, spleen or ill-will or that the discharge was a result of
any personal feeling held by Eldredge in connection with the
matter. It was as Eldredge testified on page· 70, "a matter
of discipline and was without animus".
. ·
The only point of difference in the testim·ony of 'Ifudgins
and Eldredge regarding the investigation preceding the discharge is as to whether or not Eldredge was told by Hudgins
that he, Hudgins, had inquired ·of the deck hands whether
or not ·the purser was aboard before leaving Pine Beach,
1-Iudgins insisting that he made a statement to the effect that
he had inquired of the deck hands ·whether the purser was
aboard, a1id had been told that he was before. casting off, and
l~ldredg·e 's recollection being that Hudg-ins had called down
about the purser and the answer coming back "all right" he
cast off. This difference is on an immaterial matter and presents no real conflict and is belie.ved to be unimportant.
THE

APPOINT~1ENT

OF A 00~1~IITTEE BY THE
UNION.

Ifudgins apparently felt that his discharge from the service of the company arising out of his dereliction of duty was
not justified and he took the matter to tlie Masters Niates.
and Pilots Association, a labor organization of which he was
a member. At his request a Committee consisting of ~Iessrs.
Hodg-es and Downing, President and Secretary of the Union,
respectively, was appointed to represent him and his cause
h1 an effort to secure his reinstatement or some mitig·ation
of the disciplinary action which had been meted out to him.
This committee held four conferences with ~Ir. Eldredge,
the General ~1anager, and there is no conflict with respect to
the testimony of the several parties as to the course of any
of fhese conferences.
As is perfectly natural the conclusions and impression of
some of them may vary. It is pertinent to inquire, of course,
as to the mental attitude .of Eldridge as evinced in these several conferences~ That attitude is reflected not only in his
treatme~t of the members of the .Committee who were Hudgins' agents, but with respect to his observations concerning
~ndgins himself.
·
The evidence of Downing is silent as to the reception which
tl1ey were accorded by Eldredge at the several meetings and
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is al~o siient as to .remarks, if any, made by Eldredge. Indeed from Downing's testimony nothing cai1 be gleaned show..;
illg the slightest suggestion of ·malice and the inference to
be dra"\\Til, of course, is that none was shown. The evidence
of Hodges and Eldredge is positive. Hodges says, p. 55:

Q. "At that conference what was ~Ir. Eldredge's attitude
attitude to,var9. yourself and Capt.· Downing and Capt.
Hudgins'?
·
A. His attitude was always good. He was on one side
of the argument and we 'vere on the other. We never could
agree, but we were treated very nicely.
Q. Did he say anything derogato1~y of Capt. Hudgins at
this first conference 1
A. The only complaint at that time was the fact that he left
what they call their turnstile purser on tl1e dock at Pine
Beach or Sewell's Point.
On page 57 he was asked regarding the attitude at the
second conference:

Q. Well, what was his attitude at that time ~espectiug
yourself and ·Capt. . Hudgins?
A. We were always treated very nicely.
Q. Did he use any statements at that time de~ogatory t.o
Capt. Hudgins' character?
A. None that I can think of, no, su.
Again on p. 61 :
Q. What was ~Ir. Eldredge's attitude toward Capt. Hu.dgins in this fourth conference in which Capt. Hudgins was
present?
A. I never saw any signs of anything, but what you wonld
expect of a gentleman when you went in his office, toward
Hudgins or anybody else.
Q. J?id he show any grudge against him.
A. No, not to my knowledge.

1\Ir. Eldredge says on page 68 with reference to this conference:
Q. What happened with respect to Capt. Hudgins after
his dismissal f
A. Some few days later Capt. Hodg·es and Downing called
at the office and stated. that they were representing Capt.
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Hudgins and the l\{asters l\fa tes & Pilots· Association and had
come to see me in the interest of Capt. Hudgins and wished
to have him reinstated if possible. I received them cordially
and we had quite a pleasant talk and I tried to show them
wherein I had used my best judgment in dismissing Capt.
Jludgins. I told them there was no animus or ill feeling
·against Capt. Hudgins and I always felt rather friendly toward him. I did not want to do anything to hurt him, but ou
this particular occasion it was a. matter of discipline and I
did not care to reinstate Capt. Hudgins.
Hudgins himself said on cross examJnation, p. 53 :
.
.
Q. He was always polite to you, .treated you just as one
gentleman treated another, acted with courtesy?
A. Acted with all due courtesy as far ·as that went.
.

The complaint and the only com.Plaint .apparently made
with respect to the attitude of 1\ir. Eldredge during these con-.
ferences as gathered from the plaintiff's e:x:amination of witnesses, is that he was firm in his opinion; believed he had done
right and 'vas. inclined to adhere to his determination. This
phase of the examination was borne down upon by the plaintiff in li'ls direct examination of Downing and in his crossexamination of Hodges. On page 20 Downing said:
A. * * * He insisted, however, that there was no other
eourse open· and he could not reconsider his action.
Q. Firm as a rock about it was he 1 .
A. He seemed very determined.
(The statements above referred to the first conference.)
On page 23:
Q. In the face of tluit was 1\{r. Eldredge firm in his re ..

fusal
A.
Q.
A.

to consider taking Capt. Ifudgins back1
Yes, sir.
Would not consider taking him back at all?
At this time no.

Hodges stated on page 61:
A. * * * 1\fr. Eldredge was still determined that he 'vas
right and 've were fully determined that we were right and
so we really did not accomplish anything. "" • •
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And again on page 63 :
· Q. And yet you say in spite of that Eldredge remained
.firm to keep his action in force?
. A. Yes, sir.
Q. He was just as positive that Hudgins ha"d to go at that
time as- he was at the first meeting was he, but he did agree
to allow him to put in an application, didn't heY
A. Yes, sir.

.And on page 64:
Q. He said that he was convinced, did he not, that his
~.tand

:was proper and

correct~

A. Yes.

Q. That he was going to stand by his position?
A. Yes.
~

It would be indeed a novel argument that honest belief in
the accuracy of a position and the justice or expediency of
an act and a conclusion that it is to one's best interest from
a disciplinary standpoint to stand by the position taken,
evinces malice. If this be malice, the priest in his chancel
and the judge on the bench is daily malicious and every other
man who honestly holds steadfast to an opinion is malice incarnate. This situation is strictly analogous to tha.t in Polk
v. lJilissouri, etc., 156 Ark. 84; 245 S. vV. 186; 29 A. L. R. 220,
where the court observed:
·
''The only testimony here which would indicate malice
or other improper motive on the part of Daniels is the testimony. of l\ioreland that Daniels appeared to be antagonistic
in his examination of Polk. But we think that testimony insufficient to support a finding that Daniels was prompte.d by
malice. Daniefs' belief in Polk's guilt, which was apparently
si11cere, although 've presume it 'vas mistaken, 'vould make
him antagonistic to Polk. There was no denunciation or
abuse, nothing except ean1estness in the examination of Polk
by Daniels. $ * .''
THE INSISTENCE OF THE

CO~Il\£ITTEE.

It appears from the relation of wl1at l1appened in the first
conference that the Committee appointed by the Labor Union
was not altogether satisfied from their vie'v point that Hudgins should have been discharged. The vi_ew which they took

··------ - - - - - - - - - - - -
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and which was perfectly natural to their position was that a
discharge under the circumstances was a rather severe administration of discipline. They desired it nullified or modi1ied. They asked if there were any other reasons for his discharge and on the ariswer to this question arises the only
conflict on this phase.
Downing and }lodges stated that their recollection is that
l\Ir. Eldredge was asked if there were any other reasons and
answered "no". 1\lr. Eldredge's recollection according to
this testimony, is that he told them that ''the reason assi[ned
was sufficient''. The discrepancy between the recollection of
the several parties, however, is not material because it followed that the Committee from the Union ·were not saHs.:fi.ed
nnd requested a second conference with the President of the
Company, lvir.· John I-I. Rodgers, during the course of which
.they insisted that Hudgins neglect of duty was not a sufificicnt justification for his discharge, and that there must
. be other reasons. J.Vfr. Eldredge had never volunteered any
other reasons, nor up to this time evinced either by act, word
or deed that he held any enmity toward Hudgins or desired
to do him anv harm. EVidence as to the insistence of the
Committee o~ the further disclosure of reasons for his discharg-e is as follows:
Capt. Hodges on page 57 testified:
A. * * :)(: I believe, and can not help but believe that there
must be something else back of the situation besides the fnct
that Capt. Hudgins left the turnstile purser on the dock
and if there is 've want to know it.
Q. Then what happened, captain 1
A. It was then that he somewhat reluctantly agreed that
t.here were other thing·s and suggested that we come hack to
1•is office on the following Tuesday.
Q. You say he agreed reluctantly?
A. "\Vell, I should say so, yes, sir.
Eldredge testifies, page 71 :
Q. Now you say they asked for other charges again at the
Hccond conference7
A. Yes, and were quite insistent that I furnish something
else; that there must be something else against Capt. I-Iudgins. Finally I told them that there was something else; that
there had been reports made to me ; and that if they would
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call at my office on the following Tuesday I would place
those reports before them in writing.
Ana ·Capt. Hodges again testifies on. page 59:

Q. Did 1\ir. Eldredge tell you why he had not given you
those statements before or why he had not given them for
you before!
A. "\¥ell, yes, he said that he l1acl tried to close this rna tf er on the first charge of lea viug the turnstile purser on tl1e
dock because he felt that. he did not want to say or do anything that would probably be hurtful to Capt. liudgins in the
future.·
Q.' And I undertsood it was, from your testimony, on the
insistence ·of yourself and Downing that these documents 'vere
forthcoming 1
A It was.
There was certainly from the foregoing testimony nothing ·
to fasten on Eldredge the possession of a heart blackened
hy spleen, a conscience given over to wantonness, and a reckless desire to do harm to a fellowman through motives o.f ill
will. The testim-ony is wholly inconsistent with si1ch a mental
attitude, and b9th intrinsically and extrinsically evinces an
earnest desire to dismiss the matter as it then stood and to
do and say nothing which would harm Capt. Iludgins.
TilE SOURCE OF

TI-Il~

CHARGES.

'l,he Chesapeake ],erry Company, like all transportation
companies, has found it necessary to employ an investigator
in the conduct of its business. 1\Ir. H. S. Herman holds this\
position with the Chesapealw Ferry Company. I-Ie had reported from tlme to time that Capt. fludgins had liquor on
the boat to which he was attached, that on one occasion he
had been drinking while on duty and that on another occasio,n he had been guilty of unseemly conduct with a woman.
These reports had been Jl1ade to ~{r. Eldredge by word of
mouth and from time to time over a period of probably a
year. The evidence discloses who Herman was and what his
position was, and the reliance which Eldredge placed in his
statements. His position appears from the evidence of Down·
ing, on page 24:

Q. Explain to the jury who 1\Ir. Herman was?
A. lie is an employee of the company. Just what posi-
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tion he holds I do not know, but he is an employe of the company.
·
Q. What are ~lr. I-Ierman's apparent duties. What does
he seem to be doing Y
A. In our case he seemed to be as much of a detective as
anything· else. Seemed to be watching things around there
pretty close. I do not know what his duties are and never
have known.
Eldredge, page 70 :

Q. .And who is

~fr. Herman?·
.
A. ~Ir. Herman is our investigator. He has special authority to make arrests. We use l1im as a special agent for
investigating any matters of claims, or otherwise. We have
always found ~Ir. I-Ierman reliable.
·
Q. What reliance, if any, did you place in Mr. I-Ierman7
A.. I had always found lVIr. I-Ierman reliable and truthfu).

And on page 91 :
Q. Yon say you have great respect for ~fr. Herman's reports and confidence in them.
A. Yes.
Q. He is your paid investigator isn't he?
A. Yes, sir.
Q. He makes you reports from time to time and you have
confidence that they are correct?
A.. I do, or would not accept them. I would not have them.

It is thus seen that the reports out of which the controversy arose had come along in the usual course of business
from the company's investigator in whom the General Man. ager had confidence; whom he had found reliable; in whose
word he placed credence, and in whose acts he placed trust.
E~lclredge .delegated to Herman, the man who had brought the
reports to him in the first place, the duty of securing sub.Htantiation of them. Herman had told him at the second conference that written substantiation could be secured and Eldredge had promised the Committee from the Union to produce the charges in writing and to I-Ierman, therefore, the
source from which they emanated, and on whom Eldredge relied, fell the duty of securi11g the statements. Eldredge knew
nbout what they would contain from the verbal statements
previously made to him by Herman, but he had no part in
dictating their contents and no part in interviewing the per-
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sons from whom Herman had secured his information. These
statements at·e in the record, pages 73, 74 and 75, and are in
each instance signed by a specific person stating of their own
ln1owledge that the contents set above their signatures arc
true.
Eldredge testifies that they were corroborative of the verbal reports, theretofore during the course of a year, given
him by Herman; they appeared on their face to be authentic.
~rhey were signed by persons on the boat on which Hudgins
had been employed and whom it was to be assumed were
familiar with his acts and habits. On their face they were
entitled to credit and emanating from the source from which
they came Eldredge believed them and honestly acting on
that belief delivered them to Downing and to ·Jiodges, the
Committee· from the Union representing Hudgins. There was
nothing offensive in the manner in which he presented them
to Hudgins' representatives. ·nowning, page 27:
A. At this conference :Mr. Eldredge presented a paper.

* "" •)(;

I-Iodges, page 58 :

Q. What happened_at this conference, the third one?
A. It was at this conference that nir. ETclredg·e presented
these new charges of misconduct.
Q In what form were those charges?
A. Written.
Q. Were they read to you or handed to you f
A. I feel quite sure that we were allowed to read them ourselves.
Eldredge, page 76:
Q. What did you do with those statements 1
A. I presented them to Capt. fiodges and Downing of the
M~asters ~fates & Pilots Association as I told them I would.
Q. Did you make any comment on them 1
A. I made no comment.

Eldredge says that he believed the statements to be true.
Uec., p. 76.)

Q. Did you or did you not believe them to be true when
they were presented to you

--------
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A. I certainly did believe them to be true. 'x. * '!!:
Q. Did you know that those statements were false~
A. I did not.
Page 91:

Q. He makes you reports from time to time and you have
confidence that they are correct~
A. I do or I would not accept them. I would not have
them.
Again on page 92 :
Q. But you thought it was true, didn't you?
A. Yes. I thought there was something true -about it.

The foregoing testimony is the crux of the entire case, for
it is the law that the occasion being privileged, the statements made are not actionable no matter hqw false they
1nay be .and no matter how erroneous the information on
which they are found might be provided the user of the
language honestly believed them to be true. The only testimony either intrinsic or extrinsic on this point is contained
in the foregoing extracts, and the jury wholly disregardmJ
it. It can not be said that the statements referred to herein
are violent, extravagant, or disproportionate to the occasion.
They are couched in plain English, undertaking to state facts
without exaggeration, or expletives; they do not go beyond
the bounds of the controversy, but directly touch and bear
upon the moral and physical qualifications of Hudgins to hold
the position or a mate upon a ferry boat. There 'vas no abuse
0f the privilege inherent in the language itself. There was
and could be no abuse unless Eldredge at the time of publishing the statements to :Hudgins' representatives believed them
to be untrue so that his act in publishing them was wilful
and wanton. There is not a word of testimony and nothing
of an evidential character from which the jury would be
warranted in drawing an inference that Eldredge harbored
the slig-htest doubt but that the statements signed by the
people whose signature they bore, coming- from his confidential man on whom he relied, were as true as Holy vVrit; and
in the absence of any testimony or other matter of an evidential character from which such disbelief on Eldredge's
part could appear, the verdict is against the evidence because
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the evidence shows lack of malice and is without evidence to
support it; there is no evidence of malice in it.
THE FOURTH CONE'EREN·CE AND INVESTIGATION.
'fhe relation of the happenings at the fourth conference at
'vhich an iuvestig·ation of the statements contained in the
charges presented by Eldredge was held, only serves to demonstrate more clearly the lack of any substantial conflict of
e\~idence between any of the witnesses. V a.rious persons were
broug·ht in to that meeting and interrogated. Their verbal
statements then made ~were in conflict with the statements
which they had written and signed.
Hedgepeth,. who had signed one of the statements, proved
an unsatisfactory witness. Instead of the matter being within his own knowledge, it developed to be hearsay. Hudgins
produced in :1\Hss Rigsby's handwriting a denial of the state- ·
ment which she had made over her own signature. Herman
affirmed that· IIudgins had ben drinking on the boat for he,
I-Ierman, had drunk with him. All of the participants agree
that the charges wnich Eldredge had reluctantly produced
and which he believed at the time of production to be true,
had not been fully proven. They expressed the result of this
conference in different "iays, but all to the same general effect.
Downing·, page 35, in a letter written by him, says:
''Investigation of other statements which were offered as
further grounds for his dismissal were not fully established.

** * "
Iludgins, page 49:
A. "VVell, we practically proved it was all bosli-no good.

Eldredge,. page 78 :
A. "'\Vell, the conference adjourned partly, Hodges and
Downing remained and they said they thought I might fix. it
np and do something for Hudgins; that those statements did
not seem· very strong to them, I admitted it.
Q. You admitted that they did not seem strong to you?
A. I did. * * •
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Eldredge, page 92 :

Q. But you have just admitted on the stand that those re-'
ports of drunkenness and misconduct had broken downY
A. They had not been entirely substantiated.
~

It is seen from ·the above that although Eldredg·e had be: 1ieved the statements when they came to him and had acted on
this .belief, yet he had a fair and open mind and. when an
investigation of the additional charges was requested he afforded the opportunity for it and participated in it. He
was fair enough to say in. agreement with all the others, that
the additional charges, on investigation did not appear strong
to him. It is not to be contemplated or assumed that had he
been possessed of any malicious purposes he would have so
disse·mbled as to make such an admission,- or that lie would
have on top of such an admission made the offer which followed:
Downing, page 33 :
A. * * * lie then said tl1at he would accept his application
for consideration and reinstatement when he had a position.

Eldredge, page 78:
A. * * * 'Ve talked the matter over and finally I suggested
to them that I allow IIudgins to place an application on file
with us in the regular way and I would employ him-I did not
say tha t-I didn't say I would employ him. I said I would
offer him employment should anything turn up, should a
· v;.tcancy occur, and I think I said the· first vacancy. They did
.not agree to that; they seemed. to be pleased that I made
that suggestion but there was no agreement along those
lines. * * *
It 'vas subsequently reported to Eldredge that there were
rumors of a strike; that Hudgins had been seen circulating
around the boats. Eldredge assumed that he was soliciting
support among the employees, and based upon this he withdre'v the offer which he had previously made of accepting
the application for reappointment. He said, page 95:
Q. Was there anything specific about what he was doing
nround the boats or was that a deduction?
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A. Nothing really specific, except that he was circulating
around the boats and there were rumors that there was going
to be a strike and Capt. Hudgins was looking for support.
Certainly this act of 'vithdrawing the offer of employment
after the rumors came to him, if evidence of anything is simply evidence that he was looking out for the interest of his
·company and taking precautions against those rumors which
had come to him turning into actualities. l-Ie had a right to
withdraw the offer at once and it was not done in an offensive
manner. 'l"he letter speaks for itself and is couched in unexceptional language.
TIII~

of

ANCIENT DISPUTE.

As was said by the Supreme Court of Appeals in the case
Chalk~ey. v. AU.a-ntic Coast Line (Va.), 143 S. E., p. 631:

~·

"This, of course, presents a- complete defense to the action unless there be other evidence introduced for the plaintiff to indicate actual malice. The attorney for the plaintiff
realizes tllis and directs attention to this testimony of the
plaintiff upon which he relies to show such malice."
The testimony referred to in the Chalkley case was tlwt
of an antecedent grudge or dispute. Counsel in this case confronted with the same difficulty arising from all of the evidence and partieularly that part which had been quoted above,
in a last desperate effort to make out a case, elicited the following testimony from Hudgins:
Page 51:

Q. Have you ever had any run-in or dispute with 1\fr. EI-·
dredge prior to the time that this purser left f
A. Well, on one little occasion I did have a little run..,in
with him about some pay, about some extra trips that they
made. It didn't amount to anything much hut it seemed as
if he didn't want to pay us for two trips that we made, wanted.
to pay us for one.
Q. How long before .this occurrence 'vas that1 ·
A. That was on Labor Day, during Labor Day in 1926,
while he was superintendent.
Q. Did he agree with you about your course at that time,
or disagree with you f
A. Sir?
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Q. Did he agree with you or disagree with. you about the
eourse you thought was proper?
A. Ife thought it wasn't rig-ht to have to pay it and I just
felt that it wasn't right not to pay it. 'rhat was all. It didu 't
matter either way. I told him it didn't matter either way.
I was willing to let it go and not bother but I wouldn't accept
·
one trip without both.
Q. Did your attitude in that matter displease him 1
A. I don't think he liked it much. He didn't say much,
but I don't think-

This, however, is completely cleared up by l\fr. Eldredge's
testimony, beginning on page 80 :
Q. Now, l\ir. Eldredge, did you have any trouble with Capt.
Jludgins of any sort prior to this discharge of which you
spoke~

A. No trouble.
There is some testimony here relative to a dispute with
you personally over wages. Do you know anything about
that?
J:\.. That is a fact, yes. There was some misunderstanding, but I paid the mc'n what they asked for. I never held
nnything against them. There was a misunderstanding about
the schedule that we had laid down for extra trips.
Q. The contention was with the entire crew of the boat 7
A. The entire crew of the boat.
Q. 'Vas it adjusted satisfactorilyf
A.. It was adjusted satisfactorily.
Q. Ifow was it adjusted, do you recall¥
A. By paying them for the two trips as they asked.
Q. That occurred when f
A. Sometime during the summer of 1926.
Q. A year or more then before this leaving the passengers
n t Newport N e·ws!
ii. Oh, yes, more than a year-probably fifteen or eighteen
months-fifteen months, I should say.

(J.

Indeed I-Iudgins in his cross examination most effectually
defeated the ends of his own counsel in this respect. He said
(pp. 52 and 53):
Q~ I understood you to say, ·Captain, that the only time
that there had been any question between you and 1\fr. Eldredge, during your association with him, was when there
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was some question between you as to being paid for a trip
back in September, 19261
A. That is right, sir.
.
Q. Did you come in contact with :Mr. Eldredge very frequently?
A .. Did I do which?
Q. Did you come in contact with ~Ir. Eldredge very frequently?
A. Every day.
Q~ You saw him every day?·
A. Yes, sir.
Q. After he became general manager~
A. I d01l. 't think I missed many. days that he was aboard
that I didn't see him.
Q. He never led you to believe that the 1926 difference
-of opinion about pay had ma.de any difference in y~ur relations?
.
A. No, never was any more said about it whatever.
Q. How did ].1:r. Eldredge treat -you when you came in contact with him~
A. 1Ie and 1'Ir. Eldredge ·alw·ays got along all right except
this time.
Q. He always was polite to you, h~eated you just as one
ge~tleman treated another?
. A. Acted with courtesy. He acted with all due courtesy,
as far as that went.

If anything more were ·needed on the whole case to show

tl~e utter lack of mtrlice it is the testimony just quoted from

pages 52 and 53 taken in connection with that of l\1r. Eldredge .
·
on page 67, as follows:

Q. How long have you known Capt. Hudgins, l\fr. Eldredge?
A. I have known Capt. I-Iudgins since I went 'vith the
Chesapeake Ferry Company.
Q. How intimately did yon know him?
A. \V' ell, I knew him quite well by seeing him on the boats.
Q. Did you have any social contact with him at all?
A. No.
Q. You came in contact '"ith him in the performance of
you!-' dl1ties only?
A. That is all.

On page .80:
A. *

«•

* As far as any ill will or ·animus toward Hudgins
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or any other man in the employ O·f that ferry company I never
had it.
When asked why after the verbal reports made by Herman
he had retained Hudgins in his employ, he answered (p. 90):
~

"I have retained thmn out of my good feeling for an old
man.''
But he explained on page 96 that he took the precaution
while retaining him to see that there was always a captain in
actual charge of the boat. He said (p. 96):

•

Q. ~Ir. Eldredge, after these reports, verbal reports, I
mean, had come to you with respect to Capt. Hudgins drinking on the boat, was he in charge of a· boat by himself at any
time?
A. No, sir.
Q. He was a mate, was he not 1
A. He was a mate.
Q. And there was always a captain in actual charge of the
boat~

A. I saw to it that there was.
· From all of the evidence in this case the pertinent portions
of which have been fully quoted herein, it is obvious that it
is almost exactly a replica of the case of ChalkleJJ v. Atlantic
Coast L,ine Railroad, szttJra, and the language of Chief Justice Prentis in the opinion of that case finds direct a.pplication
here. He said, amongst other things :
'' \Vhether this is true or not (referring to the investigation) if reached and acted on in .good faith no action will.
lie, therefore, 've can not and should not revise or supervise
sneh discharges upon mere allegations of malice not supported· hy any evidence tending to establish malice. It would
be a public cal_ami ty if ~ourts and juries after ·the fact were
to substitute their judgment for the judgment of ,a railroad
company's officials who are charged 'vith the responsibilities
of operation * * :).~ ."
It is respectfully submitted, therefore, on this phase of the
case that inasmuc.h as the oc.casion was privileged, and there
can be no room for doubt urrder all of the evidence that the
language used was not disproportionate to the occasion; that
there· was no extrinsic evidence of malice such as a previous
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grudge or quarrel, but on the contrary every fact and circumstance shows a reluctance on tl~e part of the person making the statements to impart them to the plaintiff or his representatives; that they were repeated to no other persons,
and where the manner and acts of the defendant Eldrdge
throug·hout the entire proceeding was courteous, kindly and
considerate, the verdict of the jury should have been set aside
as being against the law and evidence and without evidence
of malice in fact to support it and :final judgment should have
been entered up for the defendants under the authority of
Chalkley v. Atlantic Coast Line B. R., snpra; Storde v. Clem,ent, 90 Va. 553; Brou)·n v. Norfolk & ll'estern R. R., 100 Va.
(:iJ9; Reusch v. Roanoke, etc., 90 Va. 534.
ASSIGNl\£ENT O:B,

ERROl~

NO. 2.

Instruction V given by the court at the request of the plaintiff was as follows:
·
''The court instructs the jury that if they believe from tl1c
evidence that the charges complained of were spoken by the
defendant Eldredge, of and concerning the plaintiff within the
sc.ope of the employment "of said Eldredge by the Chesapeake
Ferry Company, and in the course of the business of said
company, and that said charges were of a grievous and
'vanton nature and that they manifested a 'vilful disregard
of the rights of the plaintiff, actual ill will need not be shown
to entitle the plaintiff to exemplary or punitive damages."
There is no evidence in record of authorization or ratification on the part of the Chesapeake Ferry Company of the alleged slander, yet the effect of this instruction was to tell the
jury that smart money could be assessed against the company; that the jury took the hint is fairly well established by
the size of the verdict rendered in a case arising from language used on a privileged occasion and without circumstances of wantonness. The granting of this instruction was
manifested error in view of the evidence. ·
.A.SSIGN~IENT

OF ERROR NO. 3.

This assignment refers to the following instruction granted
at the instance of the plaintiff: ·
''The court instructs the jury that every person must be
supposed to intend the natural and probable conscquencP.s of

0
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. his acts and it is not necessary to render tlie act complained
of malicious that the defendant, Eldredge, should have been
actuated by a feeling of hatred or ill will toward the plaintiff or that he entertained or pursued any bad purpose or
design. But, if in speaking the words copJ.plained of, the
jnry believe that said defendant Eldredge wilfully inflicted
an injury on the plaintiff "rhich 'vas not warranted by the
law, speaking of such words was malicious in law and in it:..
self injurious.''

.
·This instruction 'vholly disregards the admitted fact that
the occasion was one of qualified privilege, and pays no heed
to the legal necessity on the part of the plaintiff of showing
actual malice; without telling the jury what was or was not
warranted by law it leaves them to find their own warrant and
not only is this true, but its viciousness is augmented by leave
to find malice from their own belief, which belief on their
part need not arise from or be founded upon the evidence according to this instruction. All that is necessary is they must
BELIEVE.
ASSIGN1IENT OF ERROR NO. 4.
Isstruction No. 9 is as follows:
''The court instructs the jury that while the untruth of a
statement is not evidence that it was made maliciously, yet,
if they believe from the evidence that the defendant, El<h·edge, was aware of the untruth of the charges made by him
when he made them, that fact would be evidence of malice on
his part."
All the evidence in the rceord support the theory the very
reverse of that contained in this instruction, and there is not
one word of testimony or one single fact or circumstances ·
disclosed by the record to indicate in the slightest degree that
Eldredge was aware of the untruth of the charges which he
laid before the committee from the Labor Union at the time
of his disclosure. Nothing is better settled than that the instructions of the court should be based upon the evidence,
and the court erred in violating this rule.
PRAYER.

For these reasons, therefore, and for other errors manifest upon the record, petitioners pray that a writ of error
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and supersedeas inay be awarded them; that this Honorable
Court will review the judgment herein and correct the error
complained of, and will reverse and set aside the said verdict-and judgment and grant a new ti·ial and/or enter up such
a judgment as th~ Circuit Court of the City of Norfolk should
have entered and in favor of petitioners; and for such other
relief as may be adapted to the nature of their case. And
petitioners will ever pray.
CHESAPEAKE FEI-tRY 001\iPANY,
and
DEvVITT c. I~LDREDGE.

By "\V. R. L:TAYLOR,
Counsel.
State of Virginia,
City of Norfolk, to-wit:
I, vV. R. L. Taylor, an attorney practicing in the Supreme
Court of Appeals of Virginia, do certify that in my opinion
there is sufficient matter of error in the record accompanying
this petition to reiider it proper that the judgment complained of herein should be reviewed by the court.

vV. R. L. TAYLOR.
Received August 17, 1929.

H. S. J.
Received August 19, 1929.
H. vY. H.

·\Vrit of error and S'ltpetsedeas awarded. Bond $10,000.00.
HENRY vV. HOLT.
. To the Clerk at Richmond.
August 21, 1929.
Received

,-

H. S. J.
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VIRGINIA:
Pleas before the Circuit Court of the City of Nqrfolk,
on Thursday, the 8th day of August, in the year of our
Lord, Nineteen Hundred and Twenty-nine, and the One
Hundred and Fifty-fourth year· of the Commonwealth.
BE IT RE1\1El\1BERED, that heretofore, to-,\rit: At the
Hules Holden for said Court on the Third l\fonday in September, 1928, came the plaintiff, James L. I-Iudgins and filed his
. declaration in trespass on the case against the defendants,
Chesapeake Ferry Company, a corporation created under the
laws of the State of Virginia, and DeWitte C. Eldridge, in
the follo,ving words and figures:
·
DECLAI-tATION.
James L. Hudgins complains of the Chesapeake Ferry
Company, a corporation created under the laws of the State
of Virginia, and De Witte C. Eldridge of a plea of trespass
on the case, for this, to-wit:
That heretofore, to-wit: at the time of tl1e committing of
the grievances hereinafter mentioned and from thence hith. erto the said defendant Chesapeake Ferry Company, owned
and operated a certain line of steam ferry boats plying between the City of Norfolk, Virginia, and the City of Newport
News, Vjrginia, across Hampton Roads, in the State of Virginia, and ·the said defendant, DeWitte C. Eldridge,
page 2 ~ at the time of the. committing of the· said grievances and from thence hitherto ·was and has been
employed by the said defendant, Chesapeake Ferry Company,
as S'uperintendent in charge of the operating of its said ferry
boats ; and the said plain tiff, James L. Hudgins, was, on the
29th day of October, 1927, and for a long time prior thereto
and still is a licensed master mariner holding a certificate
which permitted him, the said plaintiff, to a·ct -as master or
officer on steam vessels plying on ·Chesapeake Bay and the
waters tributary thereto and in and about the said plaintiff's
business as a master mariner, he, the said plaintiff, conduc.ted
himself with. honesty, integrity, sobriety, morality, credit and
great reputation, and by reason of the premises enjoyed the
confidence of the community gen_el'ally and expecially of the
owners of steam vessels as a capable, trustworthy, competent,
sober an~ upright master and officer of v:essels, and as an
honest and industrious master mariner, and a g-ood and
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worthy citizen, in consc·queuce 'vhereof the said plaintiff was
daily and honestly acquiring great g·ains and profits. And
upon the said 29th day of October, 1927, and for a long time
previous thereto, to-wit: for the space of four years, the
plain.tiff had been employed by the said defendant, Clwsapeake Ferry Company, as a l\tiate upon its steam ferry boats
aforesaid, and upon, to-wit, the day and year j}lst aforesaid
was serving as l\Iate on a steam ferry boat, to-wit: the steam
ferry boat Chesapeake, plying across Ifampton l=toads be..:
tween the cities of Norfolk and Newport News, Virginia, as
a servant and employee of the said defendant, ·Chesapeake
Ferry ·Company, and under the direct supervision
page 3 ~ of tl~e said defendant, De Witte C. Eldridge, Superintendent of said Company as aforesaid, and in such
employment had always conducted himself with skill, integrity, sobriety, morality, credit and great reputation, and enjoyed an excellent reputation as an upright, sober and competent officer of steam vessels, which facts were well known
to the said defendants, and both of them, and to the public
·
generally.
Yet the said 4efendant~, well knowing the pre~ises, hut
contriving and wickedly; falsely, fraudulently and maliciously
intending' to injure the said plaintiff in his said credit and
reputation and also in his said profession and business, and
to induce the public generally, and particularly owners of
vessels propelled by steam, to refuse to hire the said plaintiff or to give him employment in his profession aforesaid,
and to cause it to be suspected and believed that the said
plaintiff was addicted to intemperance, drunkenness· and immorality and was an iucompetent, improper and unsafe master and officer of steam vessels, and to vex, harass, oppress,
impoverish and wholly ruin the said plaintiff, heretofore, to!.
'vit: on the 15th day of November, 1927, in tlie ·City of Norfolk, Virginia, wrongfully, wickedly, maliciously and injuriously spoke and published certain false, scandalous, malicious,
slanderous and defamatory statements of and concerning the
said plaintiff and of and concerning his business and profession as a master mariner and his manner of conducting the
same, and of and concerning the reputation of said plaintiff
with regard to sobriety and morality, containing among·st
other things the false, scandalous, defamatory and slanderous matter following, that is to say :
"·Captain Hudgins (meaning the plaintiff) on one occasion
was so drunk while on duty (meaning the plaintiff was so
drunk while he was engaged on duty as 1\rfate on a ferry boat
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belonging to $aid defendant, Chesapeake Ferry ·Gompany),
that he (meaning the plaintiff) was obliged to go to his room
and go. to bed. He (meaning the plaintiff) 'vas in the habit
of drinking and was under the influence of liquor on duty from
time to time (thereby meaning that the plaintiff habitually
partook of intoxicating liquors and thereby became intoxicated while engaged in his duties as an officer of a steam
ferry boat belonging to the defendant). He (meaning the
plaintiff) on one occasion had a woman in his room (meaning the bedroom oocupied by the plaintiff on .the steam ferry
boat belonging to defendant upon which plaintiff was; employed) for several hours and was so boisterous as to be offensive to otl1ers mi board the boat'' (thereby meaning that
the plaintiff had committed adultery and conducted himself
in an improper, unseemly and immoral mauner with a woman
in his bedroom) which said slanderous matter was spoken
by said defendant, De \Vitte C. Eldridge, in his capacity of
Superintendent of the said defendant Chesapeake Ferry
Company and in the course and scope of his employment, in
the presence and hearing of said plaintiff and divers other
persons and was in conseq~ence thereof published, communicated, conveyed and made known to the public generally and
especially to the members of the union of which said plaintiff
was and is a member, and to the officers thereof and to the
owners of steam vessels plying on Chesapeake Bay and tributaries thereof; and said slanderous matter spoken
page 5 } as aforesaid by the said defendant, De\Vitte C.
Eldridge, was authorized previous to the _utterance
thereof, and after said utterance ratified, approved and concurred in by the said defendant, Chesapeake Ferry Company.
By means of which said premises the said plaintiff hath
been and is greatly prejudiced in his credit and reputation
aforesaid and brought into public scandal, infamy and disgrace and is suspected to have been guilty of misconduct,
scandal, infamy and disgrace and is suspected to have been
guilty of misconduct, drunkenness, intemperate habits, incompetency and immorality, and of being an improper aild
unsafe person to be intrusted with the management and control of steam vessels, imputed to him and charged upon him
as aforesaid, and hath become greatly vexed, harassed, op. pressed and impoverished and hath been from thence hitherto unable to secui'e employment in his said profession and
business and hath been deprived of divers great gains and
profits which would otherwise have arisen and accrued to him
therein and is otherwise much injured and damnified.
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And for this also, to-wit: That heretofore, to-wit, at the
time of the committing of the grievances hereinafter mentioned and from thence hitherto the said defendant, Chesapeake Ferry Company, owned and operated a certain line of
steam ferry boats plying between the ·City of Norfolk, Virginia, and the City of Newport News, Virg·inia, across Hampton Roads, in the State of Virginia, and the said defendant,
De,Vitte C.. Eldridge, at the time of the committing of the
said grievances and from thence hitherto was and
page 6 ~ has been employed by the said defendant, Chesa.
peake ~erry Company, as Superintendent in charge
of the operating· of its said ferry boats; and the said plaintiff, James L. Hudgins, was, on the 29th day of .()ctober, 1927,
and for a long time prior thereto, and still is, a licensed master mariner holding a certificate which permitted him, the
said plaintiff, to act as master or officer 'on steam vessels
plying oi1 ·Chesapeake Bay and the waters tributary thereto; and in and about the said plaintiff's business as a. master
mariner, he, the said plaintiff, conducted himself with honesty, integrity, sobriety, morality, credit and great reputation, and by reason of the premises enjoyed the confidence
of the community generally and expecially of the owners of
steam vessels as a capable; trustworthy, competent, sober
and· upright master and officer of ·vessels, a1id as an honest
and industrious master mariner, and a good and worthy citizen, in consequence whereof the said plaintiff was daily and
honestly acquiring great gains and profits. And upon the
said 29th day of October, 1927, and for a long time previous
thereto, to-wit: for the space of four years, the plaintiff l1ad
been employed by the said defendaut, Chesapeake Ferry Company, as a ~late upon its setam ferry boats aforesaid, and
upon, :to-wit: the day and year last aforesaid, was serving as
l\iate on a steam ferry boat, to-wit: the steam ferry boat
·Chesapeake plying across Hampton Roads between the cities
of Norfolk and Newport News, Virginia, as a servant and
. employee of the said defendant, Chesapeake Ferry ·Company,
an.d under the direct supervision of the said defendant, DevVitte C. Eldridge, Superintendent of said Compage 7 ~ pany as aforesaid, and in such employment had always conducted himself with skill, integrity, sobriety, morality; -credit and great reputation, and enjoyed an,
exceiient reputation as an upright, sober and competent of.ficers of steam vessels, which facts were well known to the
said defendants, and both of them, and to the public generaiiy.
Yet the said defendants, well knowing the premises, but
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contriving and wickedly, falsely, fraudulently and maliciously
intending to injure the said plaintiff in his said credit and
reputation and also in his said profession and business, and
to duce the public generally, and particularly owners of vessels propelled by steam, to re~use to hire the said plaintiff
or to give him employment in his profession aforesaid, and to
cause it to be suspected. and believed that the said plaintiff
was addicted to intemperance~ drunkenness and iminorality
and· was an incompetent, improper and unsafe master and
officer of steam vessels, and to vex, harass, oppress, impoverish and wholly ruin the said plaintiff, heretofore, to-wit:
on the 15th day of Nov~mber, 1927, in the City of Norfolk,
Virginia, wrong·fully, wickedly, maliciously and injuriously
spoke and published certain false, scandalous, malicious,
slanderous and defamatory statements of and concerning the
said plaintiff and of and concerning his business and profession as a master mariner and his manner of conducting
the same, and of and concerning the reputation of said plaintiff with regard to sobriety and morality, containihg amongst
other thing·s the f·alse, scandalous, def.amatory, slanderous
and insulting words following, which the said plainpage 8 ~ tiff avers to be from their usual construction and
common acceptation construed as insults and to
tend to violence and breach of the peace, that is to say:
"C.aptain Hudgins (meaning the plaintiff) on one occasion was so drunk while on duty (meaning the plaintiff was
so drunk ·while he was eng·aged on duty as :Mate on a ferry.
boat belonging to the said defendant, Chesapeake Ferry .Company), that he 1meaning the plaintiff) was obliged to go to
l1is room and go to bed. He (meaning the plaintiff) was in
the habit of drinking and wa~ under tbe influence of liquor
on duty from time to time (thereby meaning· that the plaintiff habitually partook of intoxicating liquors and thereby
became intoxicated while eng·aged in his duties as an officer of
a steam ferry boat belonging to the defendant). He (meaning the plaintiff) on one occasion had a. woman in his room
(meaning the bed-room occupied by the plaintiff on the steam
ferry boat belonging to defendant upon which plaintiff was
employed) for several hours and was so boisterous as to be
offensive to others on board the boat" (therehy meaning that
the plaintiff had committed adultery and conducted himself
in au improper, unseemly and immor:al manner wit4 a woman·
in his bed-room) which said slanderous and insulting matter was spoken by said defendant, DeWitte C. Eldridge, in
1Jis capacity of Superintendent of the said defendant Chesa-
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peake Ferry ·C'ompany and in the course and scope of his
employent, in the presence and hearing· of said plaintiff
and divers other persons and was in consequence thereof published, communicated, conveyed and made known
page 9 ~ to the public generally and especially to the members of the union of which said plaintiff was and
is a member, and to the officers thereof and to the owners
of steam vessels plying on ·Chesapeake Bay· and tributaries
thereof; and said slanderous matter spoken as aforesaid by
the said defendant, De 'Vitte C. Eldridge, was authorized
previous to the utterance thereof, and after said utterance,
ratified, approved and concurred in by the said defendant,
Chesapeake ·Ferry Company.

By means of which said premises the said plaiutifi hath
been and is greatly prejudiced in his credit and reputation
aforesaid and brought into public scandal, infamy and disgrace and is suspected to have been guilty of misconduct,
drunkenness, intemperate habits, incompetency and immorality and of being an improper and unsafe person to be intrusted with the management and control of steam vessels,
imputed to him and charged upon him as aforesaid:, and hath
become greatly vexed, harassed, -oppressed and impoverished
and hath been from thence hitherto unable to secure employment in his said profession and business and hath been
deprived of· divers great gains and profits which would otherwise have arisen and accrued to him therein and is otherwise much injured and damnified.
To the damage of the said plaintiff of $25,000.00.
And therefore he brings his

s~tite.

WM. G. 1\!AUPIN,
JAMES' E·. HEATH,
p. q.
And thereupon the said defendants having been duly summoned and having failed to appear, plead, answer or demur
a. conditional judgment was entered against them.
page 10 ~

And at another day, to-wit: In the Clerk's Office of the ·Circuit ·Court aforesaid at the Rules
holden f.or said ·Court on the First ~Ionday in October, 192~,
the said defendants still having failed to appear, plead, answer or demur the conditional judgment heretofore entered
at the Rules was confirmed and a Writ of Enquiry awarded
the said plaintiff.

Chesapeake Ferry Co., etc., v. J. L. Hudgins.

33

And at ·another day, to-wit: In the Circuit Court aforesaid on the 8th day of October, 1928
This day came as well the plaintiff, by his attorneys, W. G.
1\Iaupin and Jas. E. Heath, as the d~fendants, by their attorneys, Garnett, Taylor and Edwards, and thereupon on
the motion of the said defendants, who pleaded not quilty,
to which the said plaintiff replied generally, it is ordered that
the judgment heretofoi·e entered at the rules be set aside
and issue is joined and thereupon the said defendants demurred to the said plaintiff's declaration, and to each and
every count thereof in which said demurrer the said plaintiff joined. And thereupon on the further motion of the said
defendants _leave i~ granted the:r;n to ~le _special pl7as herein
and upon like motwn of the sa1d plan1tlff, the sa1d defendants are required to file herein a statement of their grounds
of defense and the further hearing is continued.
page 11

~

And at another day, to-wit: In the Circuit Court
aforesaid, on the 8th da.y of 1\{arch, 1929:

This day came as well the plaintiff, by his attorneys, Wm.
G. Maupin, and Jas. E. Heath, as the defendants, by their
nttorueys, Taylor & Edwards, and thereupon came a jury,
to-wit: J. J. Carroll, Jr., S. \V. Pannill, W. A. Burckard, H.
B. Price, E. H. Pritchard, J. F Bell and L S. Cruser., who
were sworn to \veil and truly try the issue. joined and having fully heard the evidence aud argument of counsel, retired to their chamber to consider of their verdict, and after
some time returned into court and said that they could not
agree upon a verdict Whereupon J. F. Bell, one of the
jurors aforesaid, was withdrawn, and the rest of the Jury
from rendering its verd~ct were discharged from the further
consideration of this case, and the further hearing is continued.
And at another clay, to-wit: In the Circuit Court aforesaid on the 29th day of April, 1929:
This day came again the parties, by their attorneys, and
thereupon the said defendants filed herein an additional statement of their grounds of defense, and the further hearing is
continued.
The following is the defendants' GROUNDS OF DEFENSE filed by leave· of the foregoing order:
The defendants and each of them, in addition to the gen.
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eral issue, will rely upon privilege, the non-abuse thereof,
and lack of malice.
CHESAPE.AI{E FERRY

·CO~IP ANY.

By \V. R. L. TAYLOR, Counsel.
page 12 ·~

And at another day, to-wit: In the Circuit
Court aforesaid, on the 6th day of l\iay, in the
year, 1929:

This day came again as well tlie plaintiff, by his attorneys,
W. G. lVIaupin and J. E. Heath, as the defendants, by their
attorneys, Garnett, Taylor and Edwards, and thereupon came
a jury, to-wit: H. T. IvfctOoy, E. Vf. James, C. S. Knight,
L. R. Palmer, I. T . .Anderson, J. A. Sexton and H. Thumm,
who were sworn to well and truly try the issue joined and
having fully heard the evidence and argument· of counsel, retired to their chamber to consider of their verdict and after
some time returned their verdiet in the following words :
'' \Ve find for the plaintiff and assess the damages at
$7,057.15." And thereupon the said defendants, by their attorneys, moved the Court to set aside the verdict of the jury
and grant tl1em a new trial on the .ground tluit the same was
contrary to the law and the evidence, the further hearing
of v~"hich said motion is continued.
And at anothe·r day, to-·wit: In the Circuit Court aforesaid, on the 19th day of July, in the year, 1929:
This day came again as well the plaintiff, by his attor~1eys,
\Vm. G. }faupin and Jas. E. Heath, as the defendants, by
their attorneys, Taylor and Edwards, and thereupon the said
defendants moved the Court to set aside the verdict of the
jury for misdirection of the jury and as being against the
evidence and without evidence to sl.1pport it further moved
the Court to set aside the verdict of the jury and to enter judgment for the defendants non obstante
page 13 ~ veredicto. )Vhich said motion, together with the
motion fcT a new trial heretofore made herein,
having been fully heard and maturely considered by the
Court nre overruled. To which action of the Court in over..
ruling said motion the said defendants, by their attorneys,
duly excepted. \Vhereupon it is considered by the Court that
1"11e Sflid plaintiff recover against the said defendants -the sum
of Seven thousand Fifty-seven dollars and fifteen cents
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($7,057.15) as by the jury in its verdict ascertained, with legal
interest thereon from the 6th day of May, 1929, until paid,
together with his costs about his suit in tlris his behalf expended. To which action of the Court in entering said judg. ment the said defendants, by their attorneys, duly excepted.
And thereupon the said defendants having signified their
intention of applying· to the Supreme ·Court of Appeals for a
writ of error and su.persedeas to the judgment aforesaid, it is
ordered that execution upon said ~udgment. be suspended for
a period of sixty days from .the end of this term of ·Court
upon the said defendants, or someone for them, entering into
and acknowledging a proper suspending bond before the Clerk
of this Court, conditioned according to la,v, with surety to be
approved by said Clerk, in the penalty of Seventy-five hundred dollars.

And now at this day, to-wit: Is the Circuit Court aforesaid on the 8th day of August, in the year, 1929, the day and
year :first herein above written:
page 14 ~

This 'day came again the parties by' counsel and
the defendants, ·Chesapeake Ferry Company and
DeWitt C. Eldredge, and filed their several Bills of Exceptions to certain rulings of the Court on the trial of the case,
which said Bills of Exceptions are numbered 1 and 2, respectively; and it appearing to the ·Court that the plaintiff
has had due notice of the time and place at which application
would be made for the signing of the same, they are duly
signed, sealed and made a part of the record herein, and
'vitlrin 60 days from the date on which final judgment herein
. was entered, to-wit: on this 8th day of August, 1929.
The following are the Bills of Exceptions filed by leave of
the foregoing order:
page 15 ~ Virginia :
In the ·Circuit Court of the City of Norfolk.

J. L. Hudgins

v.

Chesapeake Ferry Company.
At La,v.
BILL OF EXCEPTIONS NO. 1.
Be It Remembered that the trial of this cause, t~-wit: on
the 6th day of ]\lay, 1929, the following evidence was intro-
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duced by the plaintiff and defendants .as hereinafter shown,
and is with the exhibits therein mentioned, all of the .evid~nce
introduced at the trial of this cause.
page 17 ~

Before : Hon. .....~. R. Hanckel and J nry.
Norfolk, Virginia, May 6, 1929.

Present: 1\J:essrs. James. E. Heath and William G. Maupin; for the plaintiff. 1\fessrs. Taylor & Edwards, for the
defendants ..
Phlegar & Tilghman,
Shorthand Reporters,.
Norfolk, Virginia.
HEORGE B. DOWNING,
having been first duly sworn, testified on behalf
of the plaintiff as follows:

page 18}

Examined by 1Ir. 1faupin:
Q. You are ~Capt. George B. Downing, are you not f
A. Yes, sir.
Q. What is your occupation, Captain 1
A. Pilot and master of tugs, Norfolk Navy Yards; also
Secretary of Local No. 9, 1\{asters, Mates & Pilots.
Q. That is an organization of the Merchant Marine officers, is it, Captain 1
A. Licensed deck officers.
Q. How long have yon known the plaintiff in this case, Capt.
Lee Hndg·ins?
·
A. I have known him intimately for at least thirty years.
Q. Do yon hold a master's license, ·Ca.pt. Do·wn.ingY
A. Yes, sir.
Q. How long have yon held itf
A. It is going pretty well back. I think my license was
advanced to master in.1895. I secured my first license in
'92.
Q. Going on forty years V

A. Yes, sir.
Q. Is Capt. Hudgins a licensed master, so far as you
know?
A. S'o far as I kno,v, Capt. Hudgins holds a master's license.
Q. Is he a member of that association yon spoke of, as-
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sociation of 1\.:fasters, l\fates & Pilots of America?
Q. I-Iow long have you been secretary of Local
No. 9 of that organization~
A. Four ye~rs in July.
Q. So you 'vere secretary then in the fall of 1927, weren't
you¥
A. 1(es, sir.
.
Q. Did that organization have occasion late in October or
early in November of 1927 to investigate an occurrence that
took place on October 28th, 1927, when the turnstile purser
'vas left by· the steamer Chesapeake, belonging to the defendant company here, and that steamer got over on the
Newport News side and the master of the ship refused to take
the foot passengers on and there was a mix-up¥ Did you have
occasion to investigate that occurrence~
A. To answer your question, Capt. Hudgins, as a member
of the organization, appealed to ·us for an investigation of
his case after having been discharged for the offense 'that
you mentioned.
Q. In other words, do I understand yon correctly that Capt.
Hudgins took up the matter of his discharge with his local~
A. With his Local, correct..
Q. Was any committee appointed to look into this matter"/
.A.• 1(es, sir, Capt. Hodges, the President of the Local and
myself.
Q. Capt. Hodges und yourself~
A. Yes, sir.
page 20 ~ Q. \Vhat did you do, Capt. Downing, pursuant
to that authority vested in you by the Local1
A. The first step taken was to request a conference with
lVlr. Eldridge, which was granted. At that conference we went
into the matter very carefully with him, asking· the reasons
why Capt. Hudgins was discharged and the reason given
was that he had left the turnstile purser on the dock at Pine
Beach and that in doing so had caused a big number of people
to be left at Newport News which had created quite a stir
and a protest. I believe there was a football game on at the
particular occasion. Those people had been to a football
game, as I recall he stated, and he felt it was his duty to
take disciplinary action and had discharged Capt. I-Iudgins
for that reason. )Ve asked if there were any other reasons.
I-Ie said no, and we told him that, according to l\iarine custom and according· to our judgment, that the action taken
was too severe, that we did believe that suspension for sixty
or ninety days would be just as effective, create good dispage 19 ~
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cipline on his boats and would he more just to Capt. Hudgins,
vVe did not feel or believe that the charges against him justified dismissal, especially since he had been in the service
sometime. He insisted, however, that there was no other course
open and he could not reconsider his action.
·
Q. Firm as a rock about it, was he~
A. He seemed very determined.
Q. Let me ask you, Captain, did Capt. Hudg-ins
pug·e 21 ~ report the circumstances of the dismissal of the
tui·nstile purser in writing to your loca11
A. Yes, sir, those reports were presented to ~Ir. Eldridge
n f; this conference.
.
Q. Look at this letter and tell me if that is a statement
l.bat was presented to your o1:ganization by Capt. B\1~gins?
Mr. Taylor: I object to the introduction. of that unless "it
was shown to J\rir. Eldridge.
:fifr. ~Iaupin: He said he read it to him.
A. Yes, sir, that se.ems to be the paper.
· By J\fr. J\Iaupin:

· Q. That you say was read to lV[r. Eldridge at this first
conference and discussed thoroughly with him 7
A. Yes, sir.
Note: This paper, marked Plaintiff's Exhil1it No. 1, was
read to the jury by J\Ir. l\l[aupin, and the following is a copy
of it:
PLAINTI:B..,F'S EXH:!BIT NO. 1.
National Organization
J\IASTERS, MATES AND PILOTS OF Al\fEHIC..:\..
LOCAL NO.9.
Norfolk, Va., November 8, 1927.
STATEJ\1:ENT.
On Fi·iday Evening, October 28th, on the 4 :45 tr.ip, I 'vns
taking the Steamer Chesapeake. Leaving the dock I blew
whistle to hoist the bridge I was then a minute and a half
late, and when the bridge 'vas up I blew to turn
page 22 ~- loose.
·
There 'vere no cars on the dock and none in
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sight and I naturally thought both Pursers were on board.
·saw ~ir. vVhite and called down to the head deck hand to
know if both Pursers were on board and he said they were.
I then rang the boat ahead and proceeded on the "trip to
Newport News. Arriving at Newport News found the Turn- ·
Style Purser had been left at Pine Beach. The ot1wr Purser
having no key to the Turn-style, refused to take passengers
through the gate, fearing he would lose some of the fare~.
When protest was made to 1\Ir. Herman, he came across
on the Hampton Roads Steamer and I met him in the waiting
room at Newport News. He told me to come to Norfolk with
him, and he also brought 1\fr. White. We came to Norfol)r in
automobile and stopped at the Virginian Pilot's office and he
called 1\ir. Taylor in the automobile and told him that from
information he could gather at Pine Beach and Newport
News that he found Capt. Lee took the boat out in the a\
sence of ·Capt. ~Iorrisette while he was eating his E-npper,
and throug·h some error had left the Turn-style Purse1· on the
dock, this '-vas all he said to me. Next morning at .l :00 we
received a message from 1\Ir. Eldridge to report for investigation Saturday 1\Iorning at 10:00 October 29th.
On arriving at the office at 10 :00 he took Capt: l\fol·risett
in alone first, then called 1fr. ·"\Vhile and then myself,. and
he only asked me why I left the Turn-S'tyle Purser, and 1
told him just what I have said above. Then he
page 23 ~ called the Turn-style Purser in and asked him why
he got left his reply was that he waited for a lady
passenger coming down the dock. I have since interviewed
the lady in question, and she said she came down on the same
car the other passengers did who had been aboard ahout five
minutes before leaving, and that she had gone in the waiting room or confectionery ~tand was why she was left.
Respectfully,

J. L. HUDGINS.''
By 1\Ir. !\{aupin: ·
Q. In the face of that, was Mr. Eldridge firm in his refusal
to consider taking Capt. Hudgins back?
A. Yes, sir.
Q. Wouldn't consider taking him back at all?
A. At this time, no.
Q. Then what did you and Capt. IIodges do th~n·~
A. Let me proceed with the story as it went. ~H'ollo"\\ing
tllis correspondence, we reported back to the local on the
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following Friday night. I think this was on Tuesday after~
noon that the conference was held, as I recall now, and we
were instructed to take it up with ~1:r. Rodgers who w·as
President of the company. I might say the Local had had
· dealings with 1\Ir. Rodgers before and had found hiin very
fair. A conference was requested ·with 1\{r. Rodgers and
granted, at which ~Ir. Eldridge and ~Ir. I-Iorman
page 24 ~ were present and Capt. I-Iodges and mysel~, ilnd
the matter was gone over very carefully with 1\fr.
Rodgers, each detail, and each paper that had been considered
so far was placed before him, arguments presented, and at
that point ~Ir. Rodgers suggested that Capt. Hudgins might
he reinstated, that there might be some way of reiw::tutiug
him, and then :Mr. Eldridge and l\Ir. Herman rec1uestod a
conference with nir. R<>dgers in the next room.

fly the Court :
Q. Explain to the jury who lvir. IIerman was f
A. He is an employee of the company. Just what position
he holds I don't know, but he is an employee of the company.
By ~fr. 1\Iaupin:
Q. What are lvir. IIerman's apparent duties? \Vhat does
l1e seem to be doing¥
A. In our case he seemed to be as much of a detective as
anything else, seemed to be watching things around there
pretty close. I don't know what l1is duties are and never
have known.
Q. You say he and 1\ir. Eldridge suggested a conference
with ~ir. Rodgers in the next room?
A. They suggested a conference with ~ir. Rodgers in the
next room.
-

..

By 1\tfr. Taylor:
Q~ Which one of them?
A. That l1as been over a year ago. ~Iy recollection is
that ~Ir. Herman suggested the conference first.
page 25 ~ I am not sure but I am sure that they both went
into conference with lir. Rodgers .
. By 1\fr. 1\Iaupin:
Q. That was in a room that you and Capt. Hodges were
not in?
A. No, they went in the adjoining room and closed the
door and at all of these conferences we had insisted to Mr.
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Eldridge that if the reason given us \vas the only reason,
that we could not accept or consider his act as fair or justified. After they came out !Ir. Eldridge made the statement
that he requested a further conference, at which time he would
present written or. documentary evidence to further justify
his position.
Q. Had you asked ~Ir. Eldridge at the first conference
whether there were any other reasons except the leaving
of this turnstile purser?
A. We did, and he said no, no other reasons. I don't recall just how long, but about a week intervened and the third
conferenceQ. Before you get to that, Capt. Downing, I have here a
statement signed by the deck hands who were on that boat,
on the Chesapeake on October 28th. VVas that read to J\Ir.
Eldridge and Mr. !lodgers at the second conference?
A. Yes, it was.
J\fr. J\Iaupin: It is understood as I read these letters they
are offered in evidence.
Note: 'l~he paper marked Plaintiff's Exhibit
No. 2 was then read to the jury by 1\Ir. Niaupin
and the following is a. copy of it:
page 26 }-

PLAINTIFF'S EXHIBIT NO.2.
''November 12, 1D27.
TO WHOl\II IT 1IAY CONCERN:
This is 'to certify that on the Evening of October 28, on
the 4:45 trip, Capt. J. L. Hudgins called to me and asked if
both Pursers were aboard before leaving the dock and I told
.him that they both were on board. Of course I thought they
were. I just felt that in justice to Capt. Hudgins you should
know that he did ask me and that I assured him they were
on board.
Respectfully,
TIIEODORE. ROYSTER, Deck Hand.
PEHCY TOWNSEND, Deck Hand.
PRENTIS ROBERTSON, Porter.''
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By 1\ir. l\{aupin:
Q. That also was read at the conference, was "it?
.A.. That was.
Q. After ~~Ir. Rodgers had ·suggested that he thought the
punishment was too severe and that you might arrange toreinstate Capt. I-Iudgins, this side conference was held, was
·it 1
.A. It 'vas a1~d, as I stated before, after coming out from.
this conference, J\fr. Eldridge suggested that we
page 27 ~ hold another conference, at which time, as I stated,
he would present written or documentary evidence
t.o further justify his acts.
Q. Let me ask you this, Capt. Downing: Was Capt. Hudgins at either the first or second conferences 1
A. Capt. IIudgins may have been at the second-I am not
sure. I don't think though, he attended any conference until
f.he last.
Q. That was my understanding·. Now, go ahead. You say
t.he third conference was called. That was held, was it1
A. That was held between ~Ir. Eldridge, Cupt. llodges
and myself, at which time-.
Q. 1Vas 1\fr. I-Ierman in the thitd one?
A. I don't believe he was. I am not sure. I wouldn't be
sure about his presence or not. Any how, he took no part
in it.
Q. At the third conference which was called at 1\Ir. Eldridge's direc.tion, you and Capt. Hodges and Mr. Eldridge
wer~e present.
vVhat happened?
.
A. At this conference 1\Ir. Eldridge presented a paperl.et us see who it was signed by. Any how, it charged-! will
f.oll you the nature of the charge and I am sur.e you can
identify it-in whicli it was charged that no. one occasion
nhont three years previous, that after the boat had tied up
after midnight that Capt. I:Iudgins had in -the room w:ith
him a 'voman and the conduct in the room w.as so disorderly.
that the lady who keeps the confectionery· stand,
page 28 ~ or whatever her duties are on the boat, left the
boat.
Q. To refresh your memory, was it l\1iss R.igsby?
A. I believe that is her name, yes, that she left the boat
at; a late hour of night due to this disorderly condition prevailing in the pilot house or fn the room adjoining the pilot
house between Capt. Hudg·ius and the woman in there with
him. I don't know who she was, and another charge was
that no one occasion he had put a bottle of whiskey in the

Chesapeake Ferry Co., etc., v. J. L. Hudgins.

43

ice box and he had been under the influence of liquor on the
boat and 011 another particular occasion which had been about
three years previous that he came 011 duty intoxicated to the
extent that he had to be relieved and sent to his room until
l1e had suffi~iently sobered up to come back on duty. Those
charges were presented at. this third couferenc.
Q. By 1\fr. Eldridg·e ¥
A. 1\llr. Eldridge presented them, yes.
Q. Were those the charges upon which he justified his
discharge of Capt. Hudgins~
A. Those were the further grounds that were suggested
at the second conference to justify his position.
Q. vVhat did you and the representatives of the lVIasters,
1\fates & Pilots Association do when these charges were presented'
A. Well, Capt. Hodges and myself received these charges.
Capt. Hudgins was sitting in my ma~hine in front of the office, but he was not in this conference. When we
page 29 }- went back in the machine and told him what
charges were preferred, we said "If you can prove·
that those charges are not true we will -go ahead with the
case and if you can't 'J.re will drop it. We can't justify you
in any conduct of that kind if it is true". He said "It is not
true".
Mr. Taylor: I move to strike that out.
By ~Ir. :Maupin:
·
Q. 1\.ll right. As the result of your talk with Capt. Ifudgins, you relayed these ~harges on to him. As the result of
that, was there a fourth conference~
A. There was a fourth conference.
Q. vVhere was that called Y
A. That was called in 1\fr. Eldridge's office.
,
Q. Who was present~
A. At this conference there was Mr. Eldridge, 1\ir. Hedgepeth, 1\ir. I-IermanBy the Court:
Q. Who is Hedgepeth? Tell the jury so they will understand what business he· had being there 1
A. He was represented as the purser on the boat, one of
the· pursers on the boat.
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By Mr. ~{aupin:
Q. \Vas he one of the men that made charges about Capt.
Hudgins being drunk 1
A. Yes, he signed that charge of his own knowledge.
Q. l-Ie was there and 1\Ir. Herman was there and
page 30 ~ who else
A. 1\fr. White was there but he was sitting at a
desk and took no part in the conference.
Q. \Vas Captain Hudgins there·f
A. Yes.
Q. Captain 1\!Ioresette-was he there?
.
A. Capt. 1\IIoresette was there.
.
.
Q. Captain 1\ioresette was the captain in cl1arge of the boat
upon which Capt. IIudg·ins was mate 1
A. That is correct.
Q. \Vas 1\Ir. Rodgers there in the fourth conference 7
A. No, sir.
Q. What happened then~
A. "\Ve had statements from Capt. Hudgins, of course, but
we went in conference and naturally we investigated the
charges as presented. 1\Ir. Hedgepeth's charge of ·Capt.
Hudgins coming on the boat intoxicated so he couldn't take
duty was first investigated. The question was asked why
he knew that Capt. Hudgins was drunk. I said "It is stated
over your signature, of your own certain knowledge, that he
'vas drunk", and he said "vVell "-he seemed to be very much
ill at ease and said "Well, that is common talk around the
boat". I said "Is that the only evidence you have that he .
was drunk 1'' ''Well, yes.'' Other questions was asked him
-another question was asked whim how did he know that
Capt. Ifudgins had been drunk on several occasions or drank
on the boat, and that question was never answered. He
seemed to be very ill at ease when other questions
page 31 ~ came up and that question wasn't answered.
· Q. All he knew about it was gossip1
A. 'He so stated on the investigation.
Q. About the charge that ·Capt. Hudgins on one occasion
was so drunk that he had to be relieved when he was on
duty?
.
A. I would rather finish the investigation of this particular
charge first.
Q. I beg your pardon. All right.
A. Capt. ~Ioresette was then asked-he was master of the
boat at the time, and he said that Capt. Hudgins came on
1
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board and complained to him that he was not feeling well,
was sick, and he w·ent on duty and remained on duty, I think,
for about two hours and felt worse so he told him to go to
his room and lay down and take a little nap and probably he
would feel better, and that he did and, so far as he knew or
believed, Capt. Hudgins was not drunk or he had never seen
him drink on the boat. That was the result of the investiga-·
tion of that particular charge.
Q.. That was all testified to before ~fr. Eldridge, wasn't
it?
A. Before ~Ir. Eldridge.
Q. He took it all in f
A. Yes.
·
Q. No,v, about the charge that be bad a woman in his room.
What evidence did he have to disprove that?
A. That was next considered, brought up, and
page 32 ~ Capt. I-Iudgins. presented a paper signed by the
same lady who is supposed to have made the complaint, denying absolutely any knowledge of such a thing ever
occurring and there was nothing further to go on that because there was no one to examine. She was supposed to
l1ave made the statement and over her own signature she denied any }{nowledge of any occurrence of this kind. 0~
course, both of these occurrences had been about three years
prior to this particular incident.
Q. You mean all of these offenses?
A. These two offenses had been about three years. prior to
Capt. Hudgins' discharge. Then the question of drinking
on the boat and having liquor in the ice box, as I recall~fr. Herman presented that cl1arge and insisted that .Capt.
Hudgins had drank on the boat and he drank with him at
different times and Capt. Iludgins denied it. Capt. :1foresette said he never saw him drunk on the boat and never
knew he had drunk on the boat and ~{r. Herman said he
had seen him drink on the boat and he had drunk with
him.
Q. On that boat, did Capt. Ifudgins come in close contact

with Capt. Moresette when he was on duty¥
A. I should think Ifudgfns could tell better than I.
By the Court:
Q. They are on tl1e same boatf
A. Yes, they are on the same boat and in the pilot house
together a .great deal and I should say yes, because I have
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traveled on that boat a great deal and frequently
page 33 ~ would come to the pilot house and take the wheel
in crossing and relieve the captain. I think I
would be perfectly safe to say yes.
By J\~Ir. ~faupin:
. Q. After these charges broke down, as you testified, what
did ~fr. Eldridge say then 1
·A. The witnesses, those who have testified, left the room
nnd we talked it over with ~fr. Eldridge, told him that we
felt his charges were absolutely disproven or, in other words,
Jw had failed to prove his charges and told him we. felt the
position he had taken was not justified and ·we then were
going to ask him to reconsicier and reinstate Capt. Ifudgins.
Ife then said that he would a~cept his application for consideration and reinstatement when he had a position.
Q. .:~\.bout when was this fourth conference? You don't remember the exact date, btit about 'vhen? Do you remember,
Captain Downing 1
A. Either December or Jnnuary. It wo~1ld be hard for .me
to remember that far back.
Q. After that did your Local write a letter to Nfr. Eldridge
regarding the reinstatement of Capt. Hudgins?
By the Court :
Q. vVa.s it December, 1927, or ,January, 1928?
A. One of those two months of that year.
Q. Not of this year but las't )rear~
A. No, sir, December, 19·27, or January, 1928.
·page 34 ~ By J\IIr. J\faupin:
·
Q. Look at tl1is letter. Was that written on December 5, 1927, to Mr. Eldridge?
A. That was 'vritten immediately aft~r tl1e fourth conference.
Q. So the fourth conference must have been early in December. This was December 5th (1
A. It was, yes.
Q. This is sig-ned, by the way, by you and by Capt. Ire
Hodges~

A. Yes.
Q. Was ·Capt. Hodges at that time the President of Local
No. 9, J\fasters, J\iates & Pilots of America~
A. He was.

Note: This paper, marked Plaintiff's Exhibit No. 3,. w~s
1·.cad by J\IIr. ~{aupin and the following is a copy of it:
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PLAINTIF'F'S EXI-IIBIT NO. 3.
''National Organization

1\fASTERS, MATES' AND PILOTS OF AMERICA
Local No. 9.
Norfolk, Va. December 5th, 1927.
1\fr. D. C. Eldridge,
General Manager,
Chesapeake Ferry Company,
706 Front Street,
Norfolk, Virginia.
Dear Sir:
After our several con£ erences and a :very careful study
of Capt. J. L. Hudgins' case, our convictions are
page 35 ~ as follows:
1st. That disciplinary action, to avoid a recurrence of the
very disagreeable and awkward situation, resulting as it did,
from Capt. Hudgins' leaving tne Turn-style Purser on the
dock, should have been taken, but in all fairness, we do not'
believe, in the light of the facts e.stablished that this act justified his dismissal. Investigation of other statements which
were offered as further grounds for his dismissal were not
fully. established, which we believe you realize as fully as
we do.
We have no reason to doubt your intention to be perfectly
fair in this case, and with these facts before us, we feel justified in requesting that you reinstate Capt. Hudgins on, or
before January 1, 1928. This would be a suspension of more
than· two months, ·which according to marine custom would
be quite severe punishment for the offense, and we believe it
would instill discipline as much as if he .were discharged. It
would further ·show your employes your disposition to deal
with them, and we believe improve the efficiency of your
service, for the men would feel secure in their positions when
they had done their duty well.
If you find you cannot do this, in justice to Bro. Hudgins,
we shall feel it our duty to ask you to join us in another
conference with 1\{r. Rodgers. ..
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Thanking you in advance for an early reply, beg to remain,
Yours very truly,

J. IRA HODGES,
President.

GEO. B. DOWNING,
Secretary.''

page 36 } By Mr. Maupin:
Q. There is anothe.r letter dated D~ember 12,
1927. -Did your Association receive that letter from 1\ir. Eldridge?
A. Yes, sir.
Note: This letter marked Plaintiff'~ Exhibit No. 4, was
read by :1\tir. 1\{aupin and the following is a copy of· it:
EXHIBIT NO.4.
'' CHESAPEAI{E Jf'ERRY COMPANY
Norfolk, V a.
December 12, 1927..
1\IIr. J. Ira Hodges, President,
Mr. Geo. B. Downing, Secretary,
Masters, Mates and Pilots of America,
R.oom 34-36 Virginia-Carolina Building,
Norfolk, Virginia.
Gentlemen:
Yours of December 5tll.
The several conferences to which you refer has only tended
to confirm the manage!llents opinion that action taken by us
in the ca&e of Captain ,J. L. Hudgins was the only proper
ooa

0

0

In recent conversation with ~f:r~ J. Ira Hodges, we informed him that Captain Hudgins would not again be accepted for employment by his company, at which time the
opportunity was taken to withdraw the suggestion of offering
Captain Hudgins employment, should au opening exist.
With regard to the last paragraph of your letter, please
be advised that the sole responsibility for handling the per-
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sonnel of the Chesapeake Ferry Company is vested
in this office; therefore, such being the case, we
can see no advantage is · carrying this matter

further.
Yours very truly,

D. C. ELDRIDGE,
General Manager.
Copy to
1\ir. John H. Rodgers, President,
INorfo!k, Virginia.
E/t. ''
By 1vir. l\{aupin:
Q. So far as your official connection with this case is concerned, Captain, as representing your Union, was "that the
end of the matter~
A. Yes, sir, and if permitted, I can tell you why it wasn't
carried farther. Capt. Hodges reportedJ\fr. Taylor: That is something we don't know anything
about.
A. It was on an official report of the meet!ng.
The Court : Unless these gentlemen were presentMr. J\Iaupin: This is what we intend to prove, simply a
report by Capt. Hodges of the conversation-not the conversation itself, but the fact that he had had a conversation
with ~Ir. Eldridge.
The ·Court: How is that going to help or hurt anybody~
J\1r. J\iaupin: All right, we will prove it by Capt. Hodges.
A. What I had intended to saypage 38

~

By J\Ir. 1\Iaupin:
Q,. Yon needn't go into it any further.
A. It didn't go any further and Capt. Hodges will tell
you then when he gets on the stand.
Q. Captain, you have been follo,ving the sea all your life
and you have had a master's certificate since eighteen ninety
something. \Vhat effect on the reputation and chances of employment of a master or mate does the reputation for being
a drunkard or addicted to drinking on duty have Y
A. I might tell you, sir, when I heg·an steamboating it made
little difference. Today if a man is known· to be addicted to
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drink to excess, no position of "responsibility is open to him
at all. Nobody will employ him and, as a matter of fact,
the la'v requires that if information comes to the local inspectors that the man does get drunk that he will revoke his
license and we have had it done.
Q. A reputation of that sort ruins a man 1
A. It will in hi!i position. There is· no question about that
Q. At this time you were l1aving these conferences with
.M:r. Eldridge, what was his position with the Chesapeake
]i,erry Company?
·
A. General 1\'[anager, I believe.
Q.. "\Vas he acting for the company in all of these conferences?
A. Yes, sir, so far as I know he was acting for the company.
page 39 ~

CROSS EXAl\IINATION.

By ~fr. Taylor:
Q. Captain, you have testified with reference to certain
documents containing charg·es which were shown to you and
Capt. Hodges at this third conference. · You have stated in
your recollection of those documents that one of them sets
fortl1 that one night about twelve o'clock there was a woman
in Capt. Hudgins' room and also that the statement showed
that that took place three years before. Are you perfectly
confident that the statement said that the woman was in his
room at twelve o'clock ·at night?
A. In just what form that charge came, I .woulcln 't be absolutely positive but I am just as positive that that charge
was made.
Q. Was it mad ein writing to that effect?
A. I a mnot absolutely sure.
Q. You testified to that, however?
A. That was my recollection.
Q.. Could you identify the papers which were shown you
Ly Mr. Eldridge?
A. I can, yes, sir.
Q. You will find one there signed H. S. Herman. Will you
turn to that~
A. i have that before me now.
Q. That is countersigned on the bottom, certified as cor.
rect by Fannie Grigsby, is it not?
page 40 ~ A. Yes.
Q.. In front of her name ''Clerk in charge of
concessions ''.
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A. Concessions clerk, yes. Let me read this a moment.
Yes, sir.
Q. Isn't that the particular paper that was shown to you
by 1\ir. Eldridge at that time?
A. I think it is the same paper.
Q. That doesn't say anything about a woman being in the
· room at twelve o'clock at night, does it?
A. It doesn't say so, no, but the statement was ma~e at
the conference.
Q. That coilference at which this "ras shown to you?
A. At the conference at which it ·was investigated,. at the
fourth conference.
Q. Do you know whether ~fr. Eldridge knew at that time
that that was twelve o'clock at night or three years before, at
the time of the tl1ird conference when it was shown to you?
A. The statement was made in his presence.
Q. That was in the. fourth conference that the statement
was made?
.A. l\1ade in his presence, yes.
Q. Ifow about the third conference? Did he know then that
it was twelve o'clock at nig·ht or any other time?
A. I don't think i1 did.
Q. You don't la1ow?
A. I know of nothing, whether he did or not. l-Ie. lmew
the boat's schedule and, of course, would know
page 41 ~ better than I.
·
Q. Please look at the other two and see when
the occurrences set forth in those with reference to drinking
is stated to have occurred, according to the tenor of the
paper~
.
A. This is the paper charging himQ. Does that say he was charged with drinking three years
hefore?
A. This doesn't.
Q. They were tl1e particular papers that were given to you
l>y 1vfr. Eldridge at the third conference, setting forth these
charges, 'vere they not?
A. Yes, but there is a paper that isn't presented here.
Q. Your recollection about what took place at the third
and fourth conferences is somewhat con.fused?
A. Wait a moment. The paper that I refer to that macle
this charge was signed by 1\:fr. Hedgepeth.
Q. Isn't that signed by Mr. Hedgepeth?
A. Oh, here is one that is. This states it but it doesn't
give the date. It doesn't say when it occurred.
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. ~ The time was established at the fourth conference and
was not set forth in these papers~
A. Not set forth in the paper, but he admitted the time,
about when it occurred, that it had been sometime back.
Q. That was done at the fourth conference~
A. That was done at the fourth conference, ~Ir. Hedgepeth.
Q. lvfr. Hedgepeth admitted that¥
page 42 ~ A. He made that admission.
Mr. Maupin: Do you introduce these papers?
Mr. Taylor: I merely asked him to identify them·. I will
put them in later.
RE-DIRECT
By

EXA~IINATION.

~Ir. ~faupin:

Q. This letter does say, does it not, ·Captain, the letter

signed by ~Ir. H. S. Herman and Fannie Rigsby, that the
incident of the woman in the stateroom occurred on the Sunday night twenty or thirty minutes after the steamer tied up
for the night 1
A. Yes, it does state that and my recollection is that it
was also stated that the steamer did tie up at twelve o'clock.
Q. That was stated verbally at the timet
A. Yes.
·
Q. I don't think it makes much difference whether it was
twelve or one 1
A. It was late at night anyhow.
~

J. L. HUDGINS,
the plaintiff, having been first duly sworn, testified as follows:
·
page 43

Examined by Mr. Heath:
Q. You are the plain tiff in this case, are you not?
A. Yes, sir.
Q. Look at the jury and talk to them. \Vhat is your
A. J. L. Hudgins, James L. Hudgins.
Q. How old are you?
·
·A. I was sixty-three last November, on the 28th.
Q. Are you a married man 1
A. Single now. I have been married, a widower.
Q. Have you any children~
A. Five living.
Q. Are they young people or grown~

name~

Chesapeake Ferry Co., etc., v. J. L ..Hudgins.

53

A. Well, they are all grown now. The youngest is twentyone.
Q. Have you had any employment since you were dismissed from the service of the Chesapeake Ferry Company?
A. Only just a few days at a time no one or two little
small jobs with the Shipping Board.
Q. What are you doing now?
· A. Not anything.
Q. Did you, at the time of your discharge, have a license
as master of steam vesselsf
A. I did.
Q. Is the paper which I hand you the license
page 44 ~ that you then had f
A. That is.
Q. That is the paper
A. Yes, sir.

1Ir. Heath:

vVe introduce that in evidence.

Note: This paper was marked Plajntiff's Exhibit No. 5.
By 1\fr. Heath:
Q. How long had you been a pilot?
A. I don't know exactly but about forty some years,
though.
Q. How long were you in the service of the Chesapeake
Ferry Company when you were discharged f
A. I had been there temporarily since 1920 or '21, 'vorking Sundays and odd times, filling in, but I had only been
there eighteen months steady.
Q. You had been here steadily for eighteen months?
A. Eighteen months at that time.
Q. You were discharged in October, 1927, and you went
there in April, 1926; is that right¥
A. Went to work April, 1926, that is the second time. I
had been on other boats before for three or four months at
a time.
Q. You had· been on this boat since April, 1926~
A. Yes, sir.
Q. 'Vhat was the name of tl1e boat?
A. Chesapeake.
Q. In what capacity 'vere you employed on her?
page 45 ~ A. 1\{ate.
Q. Tell the jury what took place on this trip of
October 27th when the turnstile purser was left?
A. Well, I was mate on deck and was loading automobiles.
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Tl1e captain was at supper and when we got throug·h loading
I was a minute and a half late and I blew the whistle to let
. go and our rules there was when the car was going away
and there was nobody for the purser to w·ait for-when the
car 'vas.coming we would wait for the purser; if not, he would
come aboard. This time the car had come, had landed the
passeng·ers and had gone about three minutes and I didn't
see the turnstile purser come aboard. I saw the other one
come aboard and I hollered down before leaving and asked
the dec.k hands if both pursers was aboard and they told me
they was. I naturally supposed they was. He had ample
time to get aboard so I rang the boat ahead and proceeded
to Newport News. On arriving at Newport News I had the
boat about half loaded with automobiles before I knew the
purser was missing and somebody come to me and said he
couldn't find him and I said ''I guess we must have left
l1im". Then they had trouble about getting in the turnstile.
Nobody had a key to it and they had quite a bunch of passengers there, a football team-I guess one hundred or maybe
one hundred and twenty-five and ~·Ir. \Vhite, the automobile
purser, wouldn't take them on. l-Ie was afraid he couldn't
collect the fares so the captahi went out and I went out with
him and offered to help him to take the passenpage 46 ~ gers on and told them it would never do to leave
the passengers, while I had nothing to do with it
· ·-I 'vas only mate of the boat-but still I felt it my duty to
try to help out and bring the passengers back but, however,
they came away and left the passengers there and that created quite a little howl. That is all I know about that.
Q. \Vas Captain l\Ioresette present when you urged him to
f:ake them on f
A. Capt. J\foresette was standing alongside of him and I
told him it would never do to leave the passengers.
Q. Would be take them on 1
A. He would not take them on.
Q. Yon couldn't overrule him, could you~
A. No, sir.
Q. He was ·Captain of the boat~
A. He was Captain of the boat. I was mate.
Q. "\Vha t took place next f "\\1hat did you next see in regard to that rna tter ¥
·
A. The next I saw in regard to that matter, about eight
o'clock, after we tied up there that night, 1\:lr. Herman come
aboard.
Q. vVheu you say over there, you mean Newport News?
. A. Yes. 1\tlr. Herman came aboard and wanted me and
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Mr. White to go to Norfolk with him, so we came to Norfolk
with him and we came up as far as the Virginian Pilot Office
and stopped and Mr. Taylor came in the car. Mr.
page 47 ~ I-Ierman had never said a word to me in regard
to how it happened or nothing about it, but he
seemed to know all about it and he· told ~fr. Taylor about
how it happened.
Q. Who is 1\Ir. Taylor?
A. 1\rfr. Taylor, I think, is the clerk in the office.
Q. '\Vhat office?
A. Paymaster and clerk in the Chesapeake Ferry Company office.
Q. Then what was the next thing that took place?
A. The next thing that took place, I got orders before I
went off the next morning to report to "J\fr. Eldridge for in·
vestigation at the main office.
Q. Who was 1\Ir. Eldridge? Was he the general manager
of the companyY
A. 1\fr. Eldridge was general manager at the time.
Q. Is he the gentleman who is here today?
A. R.ight there.
Q. Go ahead. You did report to him?
A. \Ve all reported to him for investigation and he asked.
us all questions, how it happened, and so on, and I told him
just as I have stated a 'vhile ag·o how it happened.
Q. Did you tell him exactly what you have told the jury
today?
A. I have told him exactly what I told the jury, 'vord for
word, as near as I can remember.
Q. Then what took place?
page 48 ~ A. Nothing· more. I went out and the next I
heard I was discharged when I went back on duty
the next morning.
Q. Who told you you were discharged~
A. The· superintendent, lVIr. J(irhy.
Q. \Vhen you went back on duty the next morning?
A. I reported hack for duty at nine o'clock the next morning.
Q. What day was t.ha t-Sunday morning?
A. 1\Ir. I{irhy met ine there and told me he had instructions
to fire me when I come off duty.
Q. Did he say from whom· he had the instructions t.
A. Yes, from lVIr. Eldridge.
Q. Did you then take this matter up with the Association f
A. Not then, not for a day or two.
Q. You did take it up with the Association¥
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A. I did take it up.
Q. Did you do anything in the meantime before you took
i L up with the .A. ssocia.tion ~
A. Not a thing.
Q. Then you did take it up with the Association?
A. Yes.
Q. Were you present at either the first, second or third
meetings as to which Capt. Downing testified here this morning?

A. I was only present at one and I think that was the last,
the 4th, the last one, I am sure.
page 49 r Q. vVas that the meeting at which the charges
of drunkenness and immorality against you were
investigated 1
A. Yes, sir, that was the one.
Q. What was the result of that investigation?
A. \V ell, we practically proved it was all bosh-no good.
Q. Was anything said to you about putting in an application for reinstatement?
A. Not to me. I went out after the meeting was over and
1\Ir. Downing and 1\Ir. Ifodges remained in and it was said to
them.
Q. I understand. No,v, before 've get along, was this letter from :Miss Rigsby shown to Mr. Eldridge at that last
meeting?
A. It was. I showed it to him myself.
Mr. Heath:

vVe

introduce this in evidence.

Note: This paper, marked Plaintiff's Exhibit No. 6 wa~
read to the jury by ~Ir. Heath :
PLAINTIFF'S EXHIBIT NO.6.
''To Whom It

~fay

Concern:

I never told 1'Ir. Herman, nor any one else that Capt. Lee
Hudgins had a lady in his room on the boat which I worked
two years ago.
As far as I know, he conducted himself as a perfect gent.Ieman.
Signed FANNYE RIGSBY.''
page 50 ~ By 1\Ir. Heath:
Q. vVhat was the date of these alleged acts of
misconduct on your part~

---------

--------
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A. When was what7
Q. VVhat date was given for these alleged acts of misconduct? When was this drunkenness and immorality?
A. The first summer they run the S'ewells Point for three
months.
Q. When was that
A. I think it was in '23 or '24. I wouldn't be positive
but it was either '23 or '24 and :Nir. I-Iedgepeth \.vas then
purser on the boat with me at the time. We were on it together a short while and it was during this time that he accused me of being intoxicated and this lady, l\iiss Rigsby,
was on there at the same time, so both must have happened
a.t the same time.
Q!. N/ow, you say at this fourth meeting these charges.
went up in the air
A. Yes, sir.
Q. Since that time, since the letter written by ~Ir. Eldridge in which he said you · were permanently discharged,
have you been able to secure employment?
.A. I have not, sir. I haven't had a job since. I had one
little job offered to me and I happened to be away on a tugboat about, I guess, a couple of months, up the James River
and I was out of town at the time and couldn't
page 51 ~ get it.
Q. Could you tell the jury whether or not these
charges have hurt you~
A. They have practicaly ruined ;me in the way of steamboating, gentlemen. I have put in application after application at different places and no results at all so it must
have hurt me.
Q. Had you ever had any trouble in getting a job before
.A. Never-always be.en employed.
.
Q. Had you ever had any charge brought against you or
any black mark on your record prior· to this time~
A. Nothing at all, sir.
Q. What were you making at the time you were discharged 1
A. I was getting· $170.00 a month and subsistence.
Q. $170.00 a month and subsistence 1
.A. Yes.
.
Q. How long had you known l\1:r. Eldridge1
A. Well, I only know l\1:r. Eldridge what time he was there.
l had met him a long time back in the C. & 0. when I worked
there one time but I didn't really know him personally until
he came there as superintendent.
Q. Had you ever had any run-in or dispute with :1\'Ir. Eldridge prior 'to the time that this purser was left
J

•
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A. Well, on one little occasion I did have a little run-in
with him about some pay, about some extra trips that they
made. It didn't amount to anything much but"it seemed as
if he didn't want to pay. us for two trips that we
page 52 ~ made, wanted to pay us -for one.
Q. I-I ow long before this occurrence was that T
A.- That was on Labor Day, during Labor Day in 1926,
wl1ile he was superintendent.
Q. Did he agree with you about your course at that time,
or disagree with you?
A.

Sir~

Q. Did he agree with you or disagree with you about the
course you thought was proper~
A. IIe thought it wasn't right to have to pay it and I just
felt that it wasn't right not to pay it. That was all. It didn't
matter either way. I told him it didn't matter either way. I
was willing to let it g·o and not bother but I wouldn't accept
one trip without both.
Q. Did your attitude in _that matter displease him
A. I don't think he· liked it much. He didn't say much
hut still I don't thinkQ. Was that the September before this occurred
A. The S'eptember before this occurred.
Q. Was it September, 1927, or September, 1926?
A. 1926.

CROSS

EXA.~IINATION.

By 1\'Ir. Taylor:
Q. I understood you to say,_ Captain, that the only time
that there had been any question between you and ::rvrr. Eldridge, during your association with him, was
page 53 ~ when there was some question }?etween you. as- to
being paid for a trip back in September, 1926?
A. That is right, sir.
Q. Did you come in contact with :\Ir. Eldridge very frequently?
A. Did I do which 1
Q. Did you come in contact with Mr. Eldridge very frequently?
A. Every day.
Q. You saw him every dayf
A. Yes, sir.
Q. After he became general manager?
A. I don't think I missed many days tha.t he was aboard
that I didn't see him.
·
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Q. He never led you to believe that that 1926 difference
of opinion about pay had made any difference in your relations 1
A. No, never was any more said about it whatever.
Q. How did 1\:fr. Eldridg-e treat you when yon came in contact with him?
A. 1\{e and 1\ir. Eldridge always got along all right except
this time.
.
Q. He always was polite to you, treated you just as one
gentleman treated another¥
·
A. Acted with courtesy. He acted with all due courtesy,
as far as that went.
page 54 }

1\fr. Heath:

The Plaintiff rests.

J'Al\IES IRA HODGES,
]Javing been first duly sworn, testified on behalf of the defendants as follows :

Examined by Mr. Taylor:
Q. You are Capt. J. Ira Hodges, are you not'
A. Yes, sir.
Q. 'Vhat is your occupation, Captain~
· A. Towboat man, master of a tug- employed by the South· ern Railway.
Q. How long have you been master of tugs?
A. About eig·hteen years.
Q. Are you a member of the 1'Iasters, 1\iates and Pilots
Association?
A. Yes, sir.
Q. What official posi.tion did you occupy in that Association in October, 19271
A. I was President at that time.
Q. Was Capt. J.· L. I-Iudgins a member of that .Association~ ·
A. ·Yes, sir.
Q. As a member of that Association, did he request any
action of it f
A. Yes, sir.
Q. In October or November?
A. It was in the fall of 1927.
·
page 55 } Q. What was his complaint at that time, Captain?
A. That he had been dismissed from the service of the
Chesapeake Ferries. lie was acting as mate down there
and he felt that he had been wronged and the fact was· he
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didn't believe that the management was justified in taking
th action that they had taken. He didn't believe he had done
anything so serious to merit that action.
Q. What did he want yon to doY
A. He wanted us to take the matter up with the management, 1\tlr. Eldridge, and see what could be done, if anything,
for him toward having him rein~tated.
Q. Did you do anything about it, Captain T
A. Yes, sir, we held several conferences with Mr. Eldridge.
Q. What did your Association do¥ Did you appoint a
committee~

A. We first appointed a committee and ~:lr. Downing, who
was secretary, and myself were selected to represent the organization in negotiating with 1\tlr. Eldridge.
Q. What did you do as members of this committee, CaptainY

A. \Ve first asked for a conference with Mr. Eldridge.
Q. Did you get it¥
A. Yes, sir.
Q. At that conference what was 1\fr. Eldridge's attitude
toward yourself and Capt. Downing and Capt. Hudgins f
A. His attitude was always good. He was on one side
of the arg·ument and 've were on the other. We
page 56 ~ never could agree but we were treated very.
nicely.
Q. Did he say anything derogatory of ~Capt. Hudgins at
this first conference~
A. The only complaint at that time was the fact that he
left what they call there the turnstile purser on the dock at
Pine Beach or Sewells Point.
Q. What happened after this first conference'
A. We then took the matter up with 1\Ir. Rodgers, President of the Ferries. Did you say after the conference?
Q. After the first conference?
A. Yes, we then asked for a conference with ].{r. Rodgers,
President of the company, is my recollection.
Q. Was ].fr. Eldridge present during that second conference?
A. Yes, sir.
Q. Do you know whether he was there during the entire
conference or not¥
A. 1\Iy recollection is that he was.
Q. What took place at that conference, Captain 7
A. We took up the same question with 1\Ir. Rodgers, telling
bim: what had been done and the situation was discussed.
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After some discussion, 1\{r~ Rodgers, as I remember, asked
1\fr. Eldridge to come over in his private office. They went
out and had a talk and came back. Mr. Rodgers informed
us that Mr. Eldridge seemed to be pretty well fortfiied in his
stand that he had taken~ He believed though that Mr. Eldridge would be willing probably to allow Capt.
page 57 ~ Hudgins to make application-put his application
_ on file for reinstatement at the .first opening. Mr:
liJldridge, my recollection is, seemed to be inclined to do that.
That didn't seem-am I talking too much¥
Q. Go ahead. I want you to tell the jury what took place.
A. That didn't seem to be just the right thing to do to
me, that is I still felt that ·Capt. Hudgins hadn't done anything quite so bad that he should be punished even to that
extent, and rn.y recollection is that I said to Mr. Eldridge that
this application, while allowing it to be filed would mean that
he wouldn't ever be employed, that it could remain on file
and if you are going to retain your present stand, believe
and can't help but believe that there must be something else
hack of the situation besides the fact that Capt. Hudgins
left the turnstile purser on the dock, and if there is we want
to know it.
Q. Then what happened, Captain?
A. It was then that he somewhat reluctantly agreed that
there were other things and suggested that we. come back .to
his office on the following Tuesday.
Q. You say he agreed reluctantly?
A. Well, I should sa.y so, yes, sir.
Q. Did he volunteer any reasons 1
A~ There were no reasons given at that time.
Q. Well, 'vhat was his attitude at that time resp~cting yourself and Capt. Hudgins 1 ·
page 58 ~ A. We -were always treated very nicely.
Q. Did J1e lJSe any statements at that time de.
rogatory_ to Capt. Hudgins' characterl
A. No, sir, none that I can think of, no, sir.
Q. Th.en you set a conference for the following Tuesday?
.
A. I don't remember what day it was that we set the conference for but I do remember that the following one was
on Tuesday.
·
Q.. That would have been the third conference you had
about this matter~
A. Yes.
Q. vVhat happened at this ~onference, the third one?

+.
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A. It was at this conference that ~Ir. Eldridge presented
these new charges· of misconduct.
Q. In what form were those charges?
A. Written.
Q. Were they read to you or handed to ·you Y
A. I feel quite sure .that we were allowed to read them
ourselves.
Q. Will you look at those documents on the table and see
if those are the ones T One of them is signed by H. S. Herman and certified to by Fanny Rigsby, is it not?
A. Yes, sir.
Q. And one of them is signed by R. N. Hedgepeth, the
purser, is it not y
A. Yes, sir.
page 59 ~ Q. And one of them is signed by Violet Genung,
the concession stand clerk f
A. Yes, sir.
Q. They were the particular papers that were given to you
at that time?
.A.. Yes, sir.
Q. Did Mr. Eldridge tell you where he got those papers? .
A. I have no recollection of him ·telling us just where he
got them. It was assumedMr. Heath: Don't say what was assumed.
~ir. Taylor: Strike that out.
By ~Ir. Taylor:
Q. vVhat else happened at the conference save the iiAlivery
of those papers to you and Capt. Downing, the third conference?
A. I believe after having read this evidence produced by
~{r. Eldridge that it was then we told- Capt. Hudgins that
it looked like it would be up to him to get out and see if he
could find something to contradict this. That was about
the final outcome of this conference, so far as I can remember.
Q: Did J\:fr. Eldridge tell you why he hadn't .given you
those statements before or why he hadn't gotten them for
you before?
A. vVell, yes, he said that he had tried to close this matter
on the first el1arge of leaving the turnstile pu-rser on the dock
because he felt that he didn't want to say or do anything
that would probably be hurtful to Capt. Hudgins
page 60 ~ in the future.
Q. And I understand it was, from your testi-

------
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mony, on the ins~stence of yourself and Downing that these
documents were forthcoming?
A. It was.
Q. You had a fourth conference following this third one,
did you not1
A. Yes, sir.
Q. What happened at that one?
A. It was at this conference that Mr. Hedgepeth, Capt.
Moresette and Mr. Herman were present, also Capt. Hudgings. That was the first one he had been present in-Mr.
Downing and myself. This question of these charges was
discussed and really the conference didn't result in much
of anything. Capt. Hudgins produced the letter from one
of the ladies mentioned in one of these letters, refuting this
statement, with her signature.
Q. Look there on that table and see if you don't find that
letter. Is that it you have in your hand?
A. Yes, sir.
Q. Both the charge and ~he refutation are signed by the
same person, are they not t
A. Yes, by Miss Rigsby.
Q. You are telling about this fourth conference and what
took place there?
A. Yes, sir.
page 61 ~ Q. Was that the last conference you had 7
A. That was the last, what we might call a conference. We didn't get anywhere· and didn't seem to be able
to get anywhere. 1\IIr. Eldridge was still determined that he
was right and we were fully determined th~t we were right
nnd so we really did not accomplish anything, so far as I
could see, and we adjourned or left and a few days after
this 1\fr. Eldridge called me at my home. I couldn't call this
a conference, but I lived close there and he called me and
asked me to come down to his office and I went down and
he told me that so far as he was concerned, he had decided to
close the matter and, so far as ·Capt. Hudgins was concerned,
he had done some little investigating himself and felt pretty
sure that he had taken the right stand and he wished to withdraw the offer of reinstating him, that the two of them would
not 'vork together a-gain in the ferries as long as he was gen·
oral manager.
Q. Do you know whether Capt. Hudgins had applied for
r·einstatement before that?
A. I do not know but I don't think that he had.
Q. What was 1\IIr. Eldridge's attitude toward Capt. IIudg-
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ins in this fourth conference in which Capt.- Hudgins was
presentf
.
A. I n~ver saw any signs of anything· but what you )V"ould
expect of a gentleman when you went in his office toward
Hudgins or anybody else.
·Q. Did he show any grudge against him Y
page 62 ~ A. No, not to my knowledge.
.
Q. At this fourth conference some questions
were asked Hedgepeth about a statement he had made, were
they not!
. A. Yes.
Q. Do you know what ans"rers he made 'vith respect to

itt

.

A. This has been an awful long time to remember everything just as it happened. I remember though, my recollection is, that ~fr. Hedgepeth made a charge that Capt. Hudgins
was at least, on one occasion on duty too much under the inJluence of intoxicants to perform his _duty and had to be put
to bed or go to bed. I believe. that was 1\fr. Hedgepeth's
charge.
Q. ~fr. Hedgepeth was interrogated by you and Capt.
Downing about that charge, was he not¥
A. Yes.
Q. What did 1\'[r. Eldridge do or say when Hedgepeth made
his answers to the questions 1
A. I can't remember of him having done anything.
Q. Did he show any emotion of any kind¥
A. No.
'
CROSS' EXAMINATION.
By 1\Jir. Heath:
Q. Captain, where did yon say you were employed¥
A. Southern Railway, Captain of a tug-.
Q. Captain Downing is at the Navy Yard¥
A. Yes.
Q. Yon state that you and ·Capt. Downing inpage 63 ~ terrogated Hedgepeth at this fourth interview?
A. I should have stated Capt. Downing did.
Q. And did l1 e make good or clicl be not make good the
c.harges which he had made against Capt. Iluclgins ¥
A. I don't think that he made good.
Q. ·Was Capt. 1\l[oresette who was at that time Capt. lludgins' superior interrogated at that conference¥
A. Yes, sir.
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Q. Did he give Capt. Hudgins a good bill of health or a
bad¥
A. Very .good.
Q~ And yet you say, in spite of that, Eldridge remained
firm to keep· his action in force?
A. Yes, sir.
Q. He was just as positive that Hudgins had to go at that
time as he was at your first meeting, was he,· but he did agree
to allow him to put in an application, didn't heY
.A. Yes, sir.
Q. And then he called you shortly thereafter and you hap·
pened to be with him?
.A. Yes.
Q. Where was that
A. 'l,hat was n-Ir. Eldridge's office.
Q. He sent for you to come down there at Sewells Point 7
A. No, his of.fice is on Front Street over near the cotton
dock in Atlantic City.
Q. IIe told you that he revoked what he said
page 64} about Hudgins putting in his application 1
A. Took back everything.
Q. .And said that he ha.d done some private investigating
of his own, didn't he 'f
.A. Yes, sir.
Q. Did he say that the stand he had taken at the various
1neetings had been justified by this investigation~
A. No, sir, I have no recollection of anything like that
being said. His final decision was evident that he still believed that he had been correct all the way along.
Q. He said t.hat he was r.onvinced, did he not, that his stand
was proper and correct 1
A. Yes.
Q. That he was going to stand by his position'
A. Yes.
Q. He voluutari]y sent for you and made that statement
to you?
A. Yes, sir.
Q. That was before he wrote the last letter which has been
introduced in evidence here?
A. I think so.
Q. Now, Captain, at the second interview which took place
between ~Ir. Eldridge and you and Capt. Dow·ning, was ~ir.
Herman present at that interview?
....A,... The second, yes, sir. That was in :\Ir. Rodgers' office. ·
Q. And Mr. Rodgers was there?
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A. ·Yes, sir.
Q. Did l\!Ir. Rodgers express himself at that interview, at any time, of being o£ the opinion that Oapt.
Hudgins had been dealt with harshly?
A. I have no recollection of him expressing any such opinion. His attitude wa.s very good and mad(l us very hopeful.
I don't remember anything having been said in words to that
effect.
Q. His attitude toward ·Capt. Hudgins was decidedly encouraging; is that what· you mean~
A. Very much so, yes.
Q. At that interview did Mr. Herman or Mr. Eldridge requested a private interview with 1\fr. Rodgers and themselves at which you and Downing were not to be present?
Did they go out of the room into another room~
A. They did, yes, sir. l\tiy recollection is though, that it
was only J\fr. Eldridge and Mr. Rodgers that went out. I
think lVIr. Herman remained in the room with Mr. Downing
and I.
Q. 1Vho suggested that Eldridge and Rodgers go out~
A. I just would not like to answer that question yes or no,
I can't remember. My impression though is that it was Mr.
Rodgers. That is my recollection.
Q. When was it that Eldridge said he would have further
charges to make ag!ainst ·Capt. Hudgins?
A. After having talked with 1\lfr. Rodgers in his private
office, and after I having said that we could not
page 66 ~ believe that the charges already produced were suf.
:ficient to merit any such action as that taken, then
it was he agreed to produce those.
Q. Then up to that time, up to the time that Rodgers and
Eldridg·e retired, no charges except these orig·inal charges
had been brought against him?
A. That was all.
Q. And to those charges Mr. Rodgers' attitude was decidedly favorable to Capt. Hudgins?
A. It had that appearance to us, yes.
.
Q. And these charges were so trifling to you that you said
to them that a dismissal upon such charges as those could not
be sustained properly, did you not?
A. Yes, sir.
D. C. ELDRIDGE,
one o£ the defendants, having been duly sworn, testified as
follows:
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Examined by Mr. Taylor:
Q. State your name, age and occupationf
A. DeWitte ·c. Eldridge.
Q. Occupation, ~Ir. Eldridge 7
A. I am manr:.ger of the Chesapeake Ferry Cu~t~pany.
t.J. l:Iow long bav~ you been general n1anug~n· ot the ChesaJjeake Ferry Company?
pag·e 67 } .l\.. Since December, 1926.
Q. Had you been with the company prior to that
fime?
A. Yes, I had been with them for a period as superintendent.
Q. You were with them in a different capacity?
A. Yes, sir.
Q. Was there any interval between the time of your occupations in the different capacities?
A. Yes, sir.
.
Q. You left the company and came back as general manager?
A. Yes, sir.
Q. How long have you known Capt. Hudgins, 1\ir. Eldridge 7
A. I have known ·Capt. Hudgins since I first went with the
Chesapeake Ferry Company.
Q. How intimately did you know him?
A. Well, I knew him quite well hy seeing him frequently
on the boats.
Q. Did you have any social contact with him at all?
A. No.
Q. You came in contact with him in the performance of your
duties ouly1
A. That is all.
Q. Will you please state the circumstances, Ivlr. Eldridge,
which led up to Capt. Hudgins' dismissal from the service
of the company in October, 1927?
A. I think on October 29, 1927, I was called on the phone
late one evening and told thatpag·e 68 } Q. I know you are having· difficulty with your
throat, but talk a little louder.
A. I will turn to them and do the best I can. On October
29, 1927, I was called over the phone and told that a turnstile purser had been left on the wharf at Pine Beach. The
hoat had gone over to ·Newport News and it seemed that no
one had· discovered that this turnstile purser was not on
board. There was a large gathering of people in the waiting
room at Newport News waiting for the boat to take them
back to Norfolk and when the boat was nearly loaded with
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automobiles, so it was reported to me, it was found that there
was no turnstile ·purser and the matter was taken up with
the automobile purser and he told them he didn't have a key
to the turnstile office and tliere was no way to get them
aboard. The boat went off and left them at Newport News
and we were very much criticised, roasted by the press and
berated generally. I called for an investigation the next day
at the office and I found that the mate had been derelict iri
his duty.
Q. Who was that 1
A. Mr. Hudgins, by not" seeing to it that both pnrsQrs were
on the boat before he cast off and left for Newport News.
I also found that the turnstile purser had nsea bad judgment on the Newport News side by not allowing those people·
to go on board the boa.t, whether or not they paid a fare. It
was a duty we owed the public to take them across. vV e were
operating on schedule. ·
page 69 ~
Q. How about the captain V
A. The captain was on the ·ground and it
seemed didn't take much action. It is primarily up to the
pursers to handle the passengers, although the suggestion
of the captain is usually, I might say always, accepted and
acted upon, but it seemed that Capt. 1\foresette had no sug~
gestion to offer at that time.
Q. What .did you do following this investigation "rith the
parties whom you found at fault, including Capt. Hudgins?
A. I just didn't· get that question.
Q. I said what did you do with respect to the parties
wh.om you found at fault, including Capt. Hudgins 1
.
A. I dismissed the purser, Mr. White. I dismissed Capt.·
Hudgins who was primarily at fault and I suspended Capt.
Moresette for a period.
Q. "\Vhat happened with respeet to Capt. Hudgins after his
dismissal?
·
. A. Some few days later Capt. Hodges and Downing called
at the office and stated they were representing Capt. I-Iudgins and the ~{asters, ~fates and Pilots A.ssociation and had
come to see me in the interest of Capt. Hudgins and wished
l.o have him reinstated, if possible. I received them cordially
and we had quite a pleasa11t talk and I tried to show them
wherein I had used my best judgment in dismissing Capt.
Hudgins. I told them that there was 'no aninius, no ill feeling against Gapt. Hudgins, that I always fe~t
page 70 ~ rather friendly toward him. I didn't want to do
anything to hurt him but on this pa1·ticular occa-
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sion it was a matter of discipline and I didn't care to reinstate Capt. Hudgins.
Q. Were they satisfied with that decision on your part1
A. They didn't express. themselves.
Q. What followed that first interview with them?
· A. Sometime afterwards I received a phone message from
~£r. Rodgers who is President of the company, saying that
the Association had asked him to receive a committee and he
said that he would receive them and asked me to be present.
I was. The committee had arrived sometime before I got to
his office and was then in consultation with 1\Ir. Rodgers and
I listened in and it was about the same line of argument that
l1ad been handed me at my office some fe'v days before.
Q. Was any other person present at that conference save
ypurself, ~b·. Rodgers, Capt. Downing andA. ~Ir. Hodges and 1\Ir. Herman.
Q. And who is l\Ir. Herman?
A. ~Ir. Herman is our investigator. lie has special authority to make arrests. '\Ve use him as a. special·agent for
investigating any matters of claims or otherwise. vVe have
always found 1\Ir. IIerman reliablP.
Q. He was present at this conference 1
A. He was present.
Q. What took place during the ·course of this conference!
A. The committee from the . Association claimed
page 71 ~ that Hudgins' dereliction was hardly grave enough
to warrant his dismissal. 'rhev asked me if there
wasn't something else. They had asked ·me this same question at the first conference.
Q. What reply did you make at the first' conference?
A. I told them that the charges on which I dismissed him
were sufficient.
.
·
Q. Now, you say they asked for other charges again at the
second conference¥
A. Yes, and were quite insistent that I furnish something
else, t}lat there must be son1ething else against Capt. 1-Iudgins. Finally I told them that there was ·something else, that
there had been reports made to me and that if they would
call at my offiee on the following "J.1uesday I w·ould place
those reports before them in writing.
Q. What reports were you referring to then?·
.A. I was referring- to reports that had been made to me
by our investigator, ~lr. H.erman, that at times Capt. Hudgins had been drinking liquor on the boat, that at one time
<]nite recently he had a bottle of liquor and asked the concession clerk to allow him to place it in the ice box, that there
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· was a report made that he had a woman in his stateroom
at one time, that the conversation or noise that came from
the stateroom was heard in the next room by the concession
clerk, with only a thin partition between, .and had made it
so embarrassing to this young lady that she had left the
boat.
Q. How had those reports been made to you 1
page 72 ~ A. ~,hey were made to me in the regular line of
business.
Q. In writing or by word of mouth f
A. By word of mouth.
Q.. Now, what did you do respecting these reports after
you disclosed them Y Did you say anything to Herman about
these reports after this second conference l
A. After the second conference I called ~{r. Herman in
tl1e private office. ~ir. Rodg·ers followed and listened in. ·
Q. Don't tell 'vhat you said to Herman, but tell what happened after that Y
A. After .going back into the conference1
Q. Yes¥
A. After going back in the conference I told them if they
would call at the office on the following Tuesday that I would
submit to them other report-, that had come to me concerning
~Ir. Hudgins.
·
Q. Who got those reports for you f
A. Mr. 1-Ierman.
Q. In what shape~
A. In writing.
Q. \Vere they signed by the parties who made them?
A. They were sig·ned by tho parties who made the charges.
Q. Will you please look at those documents there on the
table and identify the reports which you have in mind Y
A. Here is one signed by R. N. Hedgepeth.
Q..Will you please read that to the jury1
page 73 ~ Note: The witness then read letter marked Defendant's Exhibit No. 8, and the following is a
copy of it.
DEFENDANT'S EXHIBIT NO. 8.
''Chesapeake Ferry Company
Norfolk, V a.
November 22, 1927.
lYir. D. C. Eldredge, General 1\Ianager,
Chesapeake Ferry Company,
Norfolk, Virginia.

Chesapeake Ferry .Co., etc., v.•J. L. Hudgins.

71

Dear Sir:
It is my personal knowledge that on frequent occasions
Captain J. L. I-Iudgins used whiskey while on board the
steamers of the Chesapeake :H'erry Company, while on 'vatch
with myself.
On one specific occasion Captain Hudgins was inebriated
and incapacitated to perform his duties as ~fate. The Captain in this instance had to substitute for him.
Yours very truly,
R. N. IIEDGEPETH,

R. N. HEDGEPETH,
Purser-Automobile.''
Q. Now, you have another une there, have you not?
A. Yes, sir.
Q. Who is it signed by Y
A. Signed by H. S. Herman.
Q. Please read it to the jury'

page 74

~

Note: The witness read a letter, market Defendant's Exhibit No. 9, and the following is a
copy of it:
DEFENDANT'S EXHIBIT NO. 9.
''Chesapeake Ferry Company
Norfolk, Va.
November 22, 1927.
I\fr. D. C. Eldredge, General Manager,
Chesapeake Ferry Company,
Norfolk, Virginia.

.·

Dear Sir:
On one particular Sunday night, about twenty or thirty
minutes after the steamer of the Chesapeake Ferry Company bad tied up for the nig·ht, Captain J. L. ·Hudgins bad
a woman in his stateroom, resulting in the Concession Clerk,
occupying the adjoining room, becoming greatly embarrassed
and in her hurredly leaving the steamer.
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This was reported to me the next morning.
Yours very tn1ly,
~

,j

•

f

0

•

•

•

..

H. S. HER]\;IAN,

I . :.•.

G. S. HERMAN,
In Charge of C<:>ncession

Stand~.

Above statement correct.
F ANNYE RIGSBY,
Concession Clerk at the time."

Q. Is there any other writing on that paperY
A. There is?
page 75 ~ Q. What is it?
A. "Above statement correct, Fannyc Rigsby,
Concession Clerk at the time.''
Q. You still have another one, have you not t
A. I have one signed by Violet Genung.
Q. Please read that.
Note: Witness read a letter marked Defendant's Exhibit
No. 7 and the following is a copy of it:
"-·
'
!. .. ·-·

DEFENDANT'S EXHIBIT NO.7.
''Chesapeake Ferry Company
Norfolk, \Ta.
November 21, 1927.

.Mr. D. ·C. Eldredge, General l\1anager,
Chesapeake Ferry Company,_
Norfolk, Virginia.
Dear Sir:
It is my positive knowledge that. Captain C. L. Hudgins
has had whiskev on board the steamer on which 've both "rere
on watch, and -\vas seen on frequent occasions to drink same
while on· duty. This statement is f11rther corroborated by
:the fact that l1e\ Captain I-Iudgins, did on one occasion leave
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board the steamer for

Very truly yours,
·viOLET GENUNG.
1\1:-ISS VIOLET GENUNG,
Clerk in Concession Stand.''

Q. 1\Ir. Eldridgr, did ~ron ha\'Ttl anything to do
with dictating the contents of those letters Y
A. No, sir.
Q. Did you know what was going to be in them or what
was in them until they were presented to you¥
A. I knew about what would be in them.
Q. Ifow did you know that 1
A. On account of the reports that had been made to me
previously by word of mouth.
Q. Did you know just when these things were supposed to
have happened 1
A. No, sir.
.
Q. Did you or did you not believe them to be true when they
were presented to you~
A. I certainly did believe them to be true.
Q. What reliance~ if any, did you place in :Mr. Herman?
A. I had always found ~Ir. Herman reliable and truthful.
·
Q. Did yon know that those statements were false¥
A. I did not.
.
Q. \Vhat did you do with those statements?
A. I presented them to Captain IIodges and Downing of
t.he 1\iasters, l\fates and Pilots Association as I told them I
would.
Q. Did you make any comment on them¥
A. I made i1o comment.
Q. \Vhat happened after that?
page 7'7 ~ A. I presented them to the committee. One of
them read them and he said ''I am not surprised.
Q. Who said so 'l·
A. Capt. IIodges.
Q. That wns at the third conferenr.e, was it?
A. That \vas at the third conference.
Q. 'l'hen after that you held a fourth conference?
A. Ifeld a fourth conference.
page 76

~
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Q. Please state what the object of the fourth conference
was and what was the result of it f
A. At the fourth conference-! don't know hardly how it
was brought about, but when down at the ferry, this man
1Hedgepeth said that Capt. H1idgins was in and said "He
wants me to go up to the ~iasters, ~Iates and Pilots Association. They want to find out something about this statement,"
and I said ''Well, I don't believe that it is best for you to go
up to the Masters, Mates and Pilots Association; come up
to our office and they can come over there and I will see ·
them.'' They came and they brought Capt. ~Ioresette. They
brought Hudgins and Downing appointed himself chief in. quisitor and cross examined or directly examined him, and
I-Iedgepeth admitted that he had not seen Hudgins take a
drink To the best of his knowledge he sta.ted that Hudgins
was drunk from his observation. They questioned Capt.
~foresette and Capt. lvioresette said he couldn't say he ever
saw Capt. Hudgins take a drink but he also said that he
might have had considerable liquor on the boat
page 78 ~ and he wouldn't have known it.
Q. Did the question of the woman come up~
A. Yes, and l\fr. Hodges presented this statement signed
.
by Fannye Rigsby.
Q. The same young· lady who had signedA. The same young lady who had mad·e the charges and her
signature is on eaeh paper.
Q. \Vas the result of that in-v-estigation satisfactory to the
parties concerned?
A. What is that?
Q.. Was the result of. that fourth conference satisfactory
to all the parties concerned?
A. '\Vell, the conference adjourned partly. !lodges and
l)owning remained and they said they thought that I might
fix it up and do something for Hudgins, that those statements didu 't seem very strong to them. I admitted it.
Q. You admitted that they didn't seem strong to you 7
A. I did, and We talked the matter over and finally I suggested to them that I allow Hudgins to place au application
on file with us in the regular way and that I would employ
l1im-I didn't say that. I didn''t ·say I would employ him. I
said I would offer him employment should anything turn up,
should a vacancy occur, and I think I said the first vacancy.
They didn't agree to that. They seemed to be pleased that
I made that sugg·estion but there was no agreement along
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those lines. I don't think-! won't sa.y I don't
page .79 ~ think, but they never showed me where they were
empowered to make an agreement.
Q. Did Capt. Hudgins ever file an application for re-employment?
A. He did not, no.
Q. What happened after that?
A. Well, some few days after it was reported to me~Ir. Heath: \Ve object. Is anything that was reported to
him evidence here·?
The Court: If he acted on it, showing his attitude, whether
it was malicious or not.

A\ It was reported to me through regular channels that
Capt. Hudgins was circulating among the boats and I made
certain deductions. I don't know whether I should say thisThe Court: Anything that shows your attitude or feeling
about it.
A. It was my feeling· that Capt. Hudgins was circulating
about the boats in order to foment a strike,.that the ~'lasters,
:.M~ates and Pilots had simply been dogging me and dogging
me and trying to get it out of my hands and get a decision
over my head. They had no reason to think that, if they had
known the position I held and what authority I had. I then
called in Capt. Hodges, after I told about Hudgins circulating on the boats, buzzing around there, and there seemed to
be an undercurrent of feeling around the boats there that
somebody was trying to start a strike-the Maspage 80 } ters, ~Ia.tes & Pilots Association were and I-Iudgins was down there soliciting support. I called in
Hodges and I told him from what I had learned I thought I
had been right the first time in dismissing· Capt. Hudgins and
that I would withdra·w my suggestion as to his reinstatement
and that the matter would stand as before.
By ~Ir. Taylor:
Q. That was the end of it?
A. ·No. In confirmation of that I addressed a letter to the
1\'Iasters, ~fates and Pilots Association, to Capt. Hodges and
Capt. Downing. All of this was done without any feeling
whatsoever toward Hudgins. It was done for the best interests of the Chesapeake Ferry Company and the general
public's benefit. As far as any ill feeling or animus toward
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Hudgins or any other man in the employ of that ferry company, I never had it.
Q. Now, Mr. Eldridge, did you have any trouble with Capt.
Hudgins of any sort prior to this discharge of which you
spoke7
A. No trouble.
Q. There is some testimony here relative to a dispute with.
you personally over wages. Do you know anything about
that?
· ·A. That is a fac.t, yes. There was some misunderstanding
hut I paid the men what they asked for. ·I never held anything against them. There was a misunderstandpage 81 ~ ing about the schedule that we had laid down for
extra trips.
Q. The contention was with the entire crew of the boat?
A. The entire crew of the boat.
Q. Was it adjusted satisfactorily·¥
A. It was adjusted satisfactorily.
Q. How was it adjusted, do you recall f
A. By paying them for the two trips as they asked.
Q. T4at occurred when~
A. Sometime during the summe.r of 1926.
Q. A year or more then before this leaving the passeng~rs
at Newport News?
A. Oh, yes, more than a year-probably fifteen or eighteen
tnonths-:fifteen months, I should say.
Q. 1\{r. Eldridge, there has been a paper introduced here
signed by three deck hands. When did you first see that
paper¥
A. I think that was shown me, to the best of my knowledge,
n t the first conference.
Q. Did Capt. Hudgins give it to you during the course· of
your preliminary investigation before you discharged him V
A. I don't kno,v. How is that 1
Q. Did he show it to you during the course of your preJiminary investigation prior to his discharge?
A. Positively not, no.
·
.
Q.. Did he tell you anythhig about his seeking information
from the deck hands before he pulled off from the
page 82 ~ slip over there that day?
_
A. \Vhat he said was this: "I sung- out and
usked them is it was all right and somebody said 'All right'
and I went.'' lie said he had been absent form the pilot house
to wash his hands or something and came back and they were
all ready to go and he asked if it was all right and somebody
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said ''All right'', and he went, that he thought the pursers
were aboard.
Q. Who got those written reports· for you~
A. I think I told you. that ~Ir. Herman did.
Q. And he was the .same man who made them to yon verbally before 1
A. Yes, sir.
CROSS
By

EXA~IINATION.

~fr. ~faupin.:

Q. ~fr. Eldridge, before you became general manager· of

the Chesapeake Ferry Company you were superintendent,
weren't you~
A. Yes, sir.
Q. When did you go to work for them as superintendent?
A. Pardon me~
Q. vVhen did you start w·orking for them as superintendent?
A. I think in early September, 1925.
Q. September, 1925, and how long did you stay in the capacity of superintendent?
A. One year.
page 83 ~ Q. To September, 1926~
.
A. Yes, sir.
Q. When did you then become an employee of that company~

A. In December, 1926.
Q. That was as general manager, was it not 1
A. General manager.
Q. And you have continued in that capacity ever since?
A. Yes, sir.
·
Q. At the time of this third conference yon say that was
the time, to the best of your knowledge and belief, that 1his
paper signed by the deck hands was presented to you; .i.:-; that
correct?
A. To the best of my knowledge, yes.
Q. And it was at your suggestion that you and 1\{r. Ilerman and 1\Ir. Rodgers went in tlie other room, wasn't it.?
A. I asked 1\{r. Herman to come -into the private office and
· lVlr. Rodgers came in. I dicln 't ask l-'lr. Rodgers.
Q. It was at your suggestion?
A. It was at my suggestion.·
Q. You called Herman in there and yon reminded him of
certain reports that you had· been getting from time to time,
nnd suggested to him. to go and get thos4 reports confirmed,
didn't you 1
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A.. I asked him if he could have those confirmed.
Q. That was your sug-gestion, too, wasn't it?
A. That was my question.
page 84 ~ Q. Now, you had been getting these reports ever
·since December, 1926, about ·Capt. Hudgins from
Herman, had you not~
.
A. I had three or four reporfs only.
Q. And they dated back over a year or more, didn't they?
A. Yes.
Q. Let us get bnck to the occurrence of October 28th. Who
was in charge of the Chesapeake? vVho was master?
A. Capt. !ioresette.
·
Q. Capt. Hudgins was mate?
A. Capt. Hudgins was mate.
Q. What was Capt. Moresette doing at the time Lhe hoat
rang off on the 4:45 trip at Sewells Point 1
A. He was taking his dinner.
Q. When he was at dinner who was in charge of the hoat?
A. The mate.
Q. Capt. I-Iudgins ?.
A. Capt. I-Iudgins at that particular time.
Q. According to your information, who was in charge of
the boat when she got to the Newport News side 1
A. I presume that Capt. ~Ioresette was.
Q. You have acted on that theory'
A. Yes, I have acted on that theory.
.
Q. There was football crowd over there, was there not, at
Newport News¥
A. Yes, a football crowd and others.
Q. And was there any way that Capt. lilHlgins
page 85 ~ ~ould take that crowd on unless Capt. 1\iore~ette
consented to let him do it 1
A. I can't think of any.
Q. Capt. Moresette was in charge o£ the boat then?
A. But the purser could have done so.
Q. I understand. Capt. ~foresette could also give orders
to the purser, could he not!
A. He could make suggestions to the purser. It is primarily the purser's duty to handle passengers.
Q. It lay between the purser and Capt. ~Ioresette f
A. I should say yes.
(~. So that Capt. Hudgins' sole dereliction, if it was dereliction, was leaving the Sewells Point side without making
sure the purser was on board?
A. That is right.
Q. These gentlemen of the 1\Iasters, 1\iates and Pilots As-

---
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sociation have tes_tified that at their first meeting wlth you
they read you tins statement of Capt. Hudgins as to ho'v
that occurred, that he called down to the deck hand and asked
if the purser was on board, saw one on the boat and was
told he was on board and therefore rang off. That is a fact,
isn't it, that that paper was read to you?
.A.. No, it wasn't read to me. It was handed to me for me
to read.
Q.. You saw it~
.A.. I saw the paper, yes.
page 86 ~ Q. .At a subsequent conference the staterneut of
the deck hands was presented to yon that Capt.
. Hudgins had dones that very thing·, that is to say, called d~wn
to find out whether the purser was on board and had been
informed that he was; is that correct?
A. That is correct.
Q. .A.ssumi}1g that to be true, do you still think Capt. Hudgins ought to be discharged¥
A. I don't assume that to be true.
Q. You will for the purpose of this quesEou. Assuming
that to be true, do you still think Capt. lludgins should be
·
diRcharged 1
A. I do, yes.
Q. You do?
A. Yes, because that is not true.
Q. Wait a minute. I say assume that that is b·ue'l
A. I am not going to assume anything of the kind.
Q. You are g·oing to assume it for the purpose of this
question. If that is true, do you think Capt. lludgins shouldhave been discharged f
A. If that was true he shouldn't have been discharged.
Q. l-Ie shouldn't have been discharged?
A. No.
Q. You say it is not true. I-Iow do yon know it is not
true?
A. Oapt. Hudgins would have placed it before
page 87 ~ me at the investigation if it had been true.
Q. He says he did¥
A. He did not. ·
Q. He didn't l
A. No, sir. The first I remember seeing that was at the
third conference. ·
Q. The first time you saw what-that statement?
A. This statement signed by the deck hands and each one
saying that they told Capt. Hudgins that the pursers were
on board.
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Q. Wait a minute. Let me see that.
A. It is certainly dated November 12th.
Q. I mean this statement here of November 8th.
A. That·is the statement you were asking me about?
Q. Let me get straight on this paper here. This, according
to the officials of the l\1asters, ~Iates and Pilots Association, was the report of that incident that was made to them
by Capt. Hudgins and which was reported to you at the first
meeting and discussed with you. Are they both mistaken
about that?
·
A. No, they are not mistaken about it being discussed with
me.
Q. And you saw that then 1
A. I sa:w that then, yes. That is the paper I had·reference
to.
Q. Isn't this in accord with what Capt. Hudgins told you 1
A. No.
Q. Do you mean to say that man when he- was trying to
justify himself with this didn't tell you the same
page 88 ~ thing that he had made every inquiry to find out
if the pursers .,vere aboard?
A. He told me some one said ''All right'', and he went
off. He didn't tell me that any one had told him the pursers
were aboard. He said he thought the pursers were aboard.
Q. Very ''rell, assume that to be true, that he had called
down and asked if everything was all right and he 'vas told
by one of the deck men that everything was all right. and he
,was mistaken and the men was not on the boat, do you think
he ought to have been discharged?
A. I don't think he called down.
Q. Suppose you answer my question 1
A. ''All right'' doesn't mean anything.
Q~ Answer my question.
A. Under the circumstances, yes.
Q. You say you don't believe he did call down, do you Y
A. I do not think that tho~e men told him· that the pursers were .on board as stated in that written statement.
Q. Then yoi1 think that Captain Hudgins and all ·of tl1ose
th~ee men are telling an untruth abou't it; is that the idea?
A. I certainly do. I think .it was framed up.
Q. You think it was 1
A. I do.
Q. Capt. 1\:Ioresette was in charge of that boat and you
suspended him for a period of how long?.
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A. Ten days.
Q. .And he was in charge of the boat when the
principal mix-up occurred over at Newport News?
'l,hat is a fact, isn't it~
A. Yes.
Q. Herman had started making reports, ·SO you testified,
about Capt. Hudgins to you about the time that you· came back
as general manager of the company ·which was D~cember,

page 89}

1926?

A. Afterwards, after I came back.
Q. Or shortly thereafter. That is right, isn't it?
A. Yes.
Q. Had you made any investigation of those reports between that time and the time the ~{asters, lVIates and Pilots
Association got behind you for. :firing Capt. Hudgins?
A. I had not.
Q. Would you have hired or employed as master, mate or
engineer on board one of your vessels a man who was addicted to drink on duty ?
·
A. That is rather a difficult question to answer. No, I
·wouldn't la1owingly hire a man that I knew would drink on
·duty.
Q. Would you retain in your employment a manA. I have done it.
Q. Suppose you wait until I finish my question. Would
you retain in your employment a man who had been kno,vn
to be so drunk when on duty that he had to be relieved when
he was steering the vessel?
A .. I have done it; that he was reported to have
page 90 ~ done so.
Q. Yon would have entrusted the lives of your
passengers and the property of your company· to a man who
'vas so drunk when he was on duty that he had to be relieved
nnd couldn't steer the boat~
A. These reports ·came to me.
Q. Answer my question. Have· you clone that?
A. Yes, I retained him.
Q. Yon have retained them?
A. I have retained them out of my good feeling to an old
man.
Q. Who other than Capt. IIudgins have you retained?
A. He is the only one.
Q. .And you made no investig·ation of those reports?
A. Not at the time.
Q.. You made no inves~igation regarding the incident of the
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woman in the stateroom until this third conference, did you 1
A. No.
Q. And that was when you asked ~fr. I-Ierman to see if he
could substantiate it 1
A. Yes.
Q. This occurrence that has been testified about, about the
disputes about wages-didn't that arise on the Saturday and
Sunday p_receding Labor Day of 19261
A. I couldn't tell you the date.
Q. Isn't it a fact that von had to make some extra trips
on Saturday and Sunday and that the dispute
page 91 ~ was between you and the deck officers or the officers of the vessel as to whether or not they
shouldn't get paid for two extra trip·s or one extra trip¥
A. There was no dispute. There was a misunderstanding.
It applied to the entire crew.
Q. And didn't you come aboard the vessel and seek out
Capt. Hudgins and talk to him about it 1
A. I didn't single on t him, .no.
Q. You did come aboard and talk to him about it 7
A. I may have talked to him about it. I talked with all
of them about it.
Q. Didn '1; yon make the remnrk shortly thereafter that you
had :fired somebody for something, some engineer that you
had, but you '''ere not through firing yet·; you were going to
get Capt. Hudgins sooner or later f
A. No, sir, I never made any such remark.
Q. Didn't you make a remark something lil{e that Y .
A. Not like that, no.
Q. Yon arc sure of it?
A. I am sure of it.
Q. You say you have great respect for ~Ir. Herman's reports and confidence in them f
A .. Yes.
Q. 1-Ie is your paid investigator, isn't he f
A. Yes, sir.
.
Q. lie makes you reports from time to time, and you have
·
confidence tl1at they are correct?
page 92 ~ A. I do or I wouldn't accept them. I wouldn't
have them.
Q. And notwithstanding .the fact that it had been reported
(;o ·you that Capt. Hudgins was druilk Oi1 duty, habitually
addicted to drinking while on duty, guilty of immoral conduct
on the boat, you let that go for a year and made no further
investigation, although you knew or were confident it were
true and didn't do anything about; is that right¥
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A. I didn't know whether it was true or not.
Q: But you thought it was true, dicln 't you 1
A. Yes, I thought there was something true about it.
Q. And you did nothing whatever about it'
A. No.
Q. During all that time ?
A. No.
Q. In that last letter you wrote to the Masters, ~fates and
Pilots on the table there by you, didn't you say that the several conferences which you in the impression that you had
done correctly in firing Capt. Ifudgins ~
A. I did.
Q. But you have just admitted on the stand that these reports of drunkenness and misconduct had broken down 1
A. They haven't been entirely substantiated.
Q. But then your last word on the subject is that you think
that these conferences had thoroughly justified
page 93 ~ yo_u in the course you had taken 1
A. I think so, yes.
Q. Didn't 1\tlr. Rodgers say at the second conference, the
one he was present a t...,....-didn 't he tell you when you were in
the otner room that he didn't think you had enough to fire
Capt. Hudgins for?
A. No.
Q. Didn't he make such a remark in the room?
A. No, sir, he did not.
·
Q. Did he want Capt. Hudgins fired?
A~ Ife didn't express himself. He said "I am not going
to have anything to do with it. It is entirely up to you."
Q. In other words, he authorized you to do whatever you
pleased 1
A. lie told the committee-he held u.p .Pis hand and said
''I am going to have nothing. to do wHli it''.
QL Was that aftei· you told the committee that you were
going to give them these other reports?
A. I think it was before.
Q. But he was present at the meeting that you and Herman had in the other room, was he 1
A. Yes, he was present.
Q. He knew what you were trying to find out?
A. No, he didn't know what the reports consisted of and
doesn't know now.
..
Q. You sent him a copy of this letter, didn't
page 9'4 ~ youY
.
A. No, I didn't send him a copy of thoes letters,
I sent him a-
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Q. 0£ this last letter of yours Y
A. That one he got a copy.
.
Q. You say that ~!Ir. Rodgers, .the president of the com-·

pany, doesn't know what this man was fired for yet?
A. Doesn't know ·what he was discharged for¥

:

Q. Yes~

A. Yes, he does know what he was discharged for. The
.!\!lasters, Mates and Pilots told him.
· Q. Is he satisfied with it?
A. I presume he is. He hasn't expressed any dissatisfaction.
.
Q. He gave you the authority to do what you thought was
proper?
·
A. I had that authority.
Q. He gave it to you?
A. The Chesapeake Ferry Company gave it t_o me when
they employed me.
Q. And 1.1r. Rodgers said he washed his hand~ of it and it
was ·up to you?
A. l-Ie said "I· am not going to have anything to do with
it".
Q. That left it up to you T
A. I would say that it did, yes.
Q. And since this thing has all come to light and Capt.
Hudgins was dj.scharged, he has never expressed any dissatisfaction with the course you tookf
page 95 ~ A. No.
Q. Have the directors of the company expressed
~ny dissatisfaction with the course you took¥
A. They have not.
Q. They have upheld your stand, have theyf
.A.• They have tnkeu no interest in the matter. The directors of the company don't handle the personnel.
Q. Maybe they will take more later on. We hear now
that there was still another charge when the first two had
broken down, that is he was circulating around ·among the
boats?
A. Yes.
Q. Where did you get that?
·
A. From Herman. lie was down there.
Q.. Was there anything specific about ·what he was doing
about the boats or was that of a deduction?
A. Nothing really specific except that he was circulating
around the boats and there was rumors that there was going
to be a strike and Capt. Hudgins was looking for support.
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Q. S'o you put those two together and thought Capt. Hudgins ought to be guilty of fomenting them.,
A. Yes.·
Q. You didn't tell Capt. Hodg~s anything about that, did
you Y About ·Capt. Hudgins circulating around the boats folJlenting a strike?
A. I don't think I did tell him.
Q. You didn't put anything in your letter about it either.
did you?
page 96 ~ A. No, sir.
RE-DIRECT EXAJ\tiiNATLON.
By Mi-. Taylor:-

Q. ~Ir. Eldridge, after these reports, verbal reports I mean,
l1ad come to you with respect to Capt. Hudgins drinking on
the boat, was he in charge of a boat by .himself at any time?
A. No, sir.
Q. I-Ie was a mate, .was he not¥
A. He was mate.
Q. And there was always a captain in actual charge of the
boat?
A. I saw to it that there was.
By ~1:r. 1\~aupin:
Q. Capt. Hudgins had a captain's license?
A. He had a master's license.
· Q. He had a watch? He had charge of the boat on certain trips, did he not?
A. Assisting the captain, yes.
Q. If the captain was down stairs eating dinner or for
other reasons wasn't in the pilot house, the management for
that trip or responsi,bility therefor devolved upon Capt.
Hudg·i11:s, didn't it¥
A. On rare occasions, I think.
Q~ But it did. from time to time?·
A. Oh, yes.
Q. Three times a day, wasn't it?
page 97 } A. No, I ean 't say three times a day. vV ell, it
might be three times a day just for a few minutes,
taking the boat out of the dock or something like that. lie
would be assisting the captain.
.
~ir.

Taylor: "\Ve rest.
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"-J. L~ HUDGINS,:
···
the plaintif!, recalled, testified as follows:
'

I

..

' I .

:II

0

Examined : b'y 1\Pr. ' IIeath :· ·! ' • : • • : · • • :- ' ~ • , •
1 •'
Q. ·Captain, after this trouble took place hi· ·rega'rd' to the
lea';"ing of the purse~·, did ·yol.l take pai·t 'in" stii•ing 1 l~p any
strike· o'r seeking' to 2bi1hg· a bcnllt: a'Iiy strike of the employed .
· (,,;·
of the Chesapeake Ferry Companyol
A. Never heard of it before, sir. I met the first of it
here a while ago.
Q. Did 1\Ir. Eldridge ever make any such charge as that
against you'
.
A. I never heard of it. I have never beei1 'on the boat
more than three: 'times si'nce·T left:tli'el'e: I :went do'wn once
to get this statement from the fleck hands· atld 'I ~we·nt ·across
: · on·her· once o'n·· bushiess~twice o1'1' business. ·
· ·
page 95 ~ Q. -How many times a day would you be in full
control of that pilot house'
A. Three times a day.
.
Q.. For· ·hdw 'Hhig a ·p·ei'ioa on ea~h occa.sioifOJ' 1
A. Well, I always run the wa tcl1 from Norfolk to iN ~w:..
port News. The captain docked :Jie1• 'and I ··always· tobk her
out of the dock at meal hours, wherever we was, and run her
1 ·• •• ;
whichever way we '~ere going.
"·
•
Q. Did 1\ir. Eldridgcf at any' time• duririg· the period of a
year in which he said he had~'heard these; :tepo'rts ·abbtit your
addiction' -td liquo:r aild.'othe·r· acts: of :imtrtota'lity, imake any
charge a.g·ainst you or said anything to you about it?
A. I never heard of it.
~
· · ·! :
· · Q. 1\b··.· -Elaridge ·has ·'said that you· tlid not 'tell :J1im that
these deck han'd's 1uid told you that' everything wa:s .an right;
you: simply -told him I you haa 'holler~d down· and· somebody
said "All right". Did you tell him the deck hands told
you?
· i .~ · , -~ ~
1 : •
1 ;
A. I told him at the ilivestigation at his "offi·ce ·that the
deck hands told me that the purser was on board. 11
. Q. Was that the vei•y :first' meeting you had with him?
1
. A. First meeting 1and'I' went down after this case and got
t:his paper: silgned ·by them. ,., , 1 • • 1 •·• --·: •
Q. And that ·wa·s:·at' ·your very first meeting?
A. Very :first meeting?
Q. Before you took it up with the Pilots Association~
A. Yes, I did. I made th'e same ··statement to
page 99 ~ 1\ir. Eldridge that I made there, practically word
for word, that is that I have on my statement that
the Masters, l\1:ates and Pilots was investigating.
1
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CROSS EXAMINATION.
By Mr. Taylor:
Q. 1Which one of those deck hands told you everything was
all right?
.
:
.~.
A.· On'e -deckhtl.ud was ·short that day ·and we ·were using
the porter, the man that works in the cabin. fie was the one
that told m.e·; Rob'ert'is his name or R-obertson and a fellow
named ·Per·cy· Stephens. ··
• ··· ·
·· 1r
Q. You 'vent around and asked al'l three of them?
A. I went around and got all three of them to sign my
statement.
·
~At the time7 1 : 1
'i
A. Tne deck 1hands · and the ·porter.
Q. All signed the ~tatementt
A. All told me.
Q·; Which oiie: of 'them' tt;ld ·you·when' you ·pushed off from
Pine Beach that the purser was aboard-all of them?
A. Yes, all of them.
Q~ You' asked e'very'·one'of·themt·
·· · ·
A. I asked them. They were all right there· and I hollered
down and they all told me "Captain, everybody is aboard",
and I imagine all of them said the same thing. That is what
I got, as near as I could.: · · · · ·· ' ·
page 100 } Q. N<hv;·Captai~;when· you ran from Norfolk to
·· · ' · "Newport·· News· or· N ewpott ·News ·to ·Norfolk as
Newport ·News or ·Ne'wport News tcr Norfolk ·as mate and· you
say you had a watch three times a day, wasn't the captain
in the· ·pilot houseY·
· ·· '··
· · ··' · ' ' .. .. .. .
·
A. N·o·, -the captain \V'as in the dining room eating dinner.
Not evety day ·this· didn't occur:·' Some days he :would ~g~t
a chance to cat dinner at the dock but as· a: general thing
three times a. day I was in charge of the boat.
Q. Who docked her 7
··· · 1
A.. H~ wou]d dock her when he got to the other side.
Q. He would dock her?
·
A. Yes, but I resumed the responsibility when I took her
out of the dock the same
as if I was master of her.
!
1
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RE-DIRECT EXAl\IINATION.

By Mr. Heath: .... ··
·'
Q. Were you d~unk or guilty of any immorality?
1

-

I

..

;

Mr. Taylor: We have made no claim that he was.

•
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Mr. Heath: The jury understands that we don't hive any
objectionThe Court.: The only question is whether he believes it to
be .true.
Mr. Heath: As we understand it, it is admitted that the
charges 'vere false.
.
·
Mr. Taylor: That is a presumption of law, as I. understand it.
·
..
~Ir. Heath: . We don't want to go before the
page 101 ~ jury without offering to prove that it was· false.
The court rules it is uni1ecessary to do that.
The Court : Yes.
CAPT. JA1\fES IRA HODGES,
recalled on behalf of the plaintiff, testified as follows:
Examined by ~Ir. Ifeath:
Q. Captain, you were present while 1\{r. Eldridge testified,
·were you not?
A. Yes, sir.
Q. Did you hear what he had to say about the first meeting that took place Y .
·
A .. Yes ..
Q... Was that correct?
A. Not in all parts, no, sir.
Q: Tell the jury where it was incorrect'
•
A. "1\Ir. Eldridge stated that" he offered to accept Capt.
Iludgins' application for reemployment at the first conference which I deny being correct.
Q. He was stiff at that conference f He discharged him f
A. I wouldn't say. that he 'vas any stiffer then ahvays. I
understood him. I have known him for a long time. He
treated us all right.
Q. He was firm then?
page 102 ~ A. Firm, yes.
Q. He has stated when he brought these
charges of immorality1\Ir; Taylor : Do I understand you are of the impressi9n
. that 1\Ir. Eldridge said he offered at the first conference to
take him back 1
Witness: I think your record will show that he stated that.
Mr. Taylor: We make no claim that it was. It was a slip
of the tongue. It was at the fourth conference .
By Mr. Heath:
Q. He has stated at the third conf~rence when the charge

Chesapeake Ferry Co., etc., v. J. L. Hudgins.

· 89

of drunkenness and il:!!morality was broug·ht up you stated
you were not surprised 1
A. Yes, sir, I did.
Q. Did you mean by that that this man's reputation was
such you weren't surprised or what did you mean 1
A. No, sir, I didn't know the man's reputation to be a
drunkard. I said I was not surprised because I couldn't believe any man with the amount of intelligence that I knew
Mr. Eldridge to posses-s_, could ever think of firing a man
out of a position forever on the evidence that had already
been offered.
Q. On the original charges 1
A. Yes, sir.
Q. Did 1\{r. Eldridge at your final interview, when he sent
for you, make any complaint to you about his
page 103 ~ having fomented trouble 1
·
A. No, sir. The final conference was very short.
I presume you meant the one he just c~lled me personally?
Q. Yes¥
A. No, nothing discussed at all.
D. C. ELDRIDGE,
recalled, testified as follows:
Examined by ~ir. Taylor:
Q. Mr. Eldridge, at whic~1 one of these conferences was
it that the suggestion was made that you would consider Capt.
Hudgins' application for reinstatement 7
A. It was at the third conference.
Q. Had you ever made that suggestion before?
A. Just a moment. It was at the fourth ·conference.
Q. At the fourth c·ouference; not the third?
A. Yes.
.
Q. That was the conference at which there had been an iuvestigation with Capt. I-Iudgins present and Downing and
Hodges and everybody else 1
A. That is right, yes.
Q. When you -said that you felt that the charges tl1at .·
Hedgepeth and others had .made had not been wholly substantiated f
A. Yes.
page 104 }

And the court also granted. the following instructions on behalf of the defendants:

D-1. ''The col.ut instructs the jury that if from all the evi-

. 90

Supreme Court ~f Appeals of Virginia.

dence before them they should be uncertain whether or not
the statements made by 1\Ir. Eldredge with respect to Capt.
Hudg-ins were made from actual malice they should find for
Uw def mid ant. "

n ..2. ''Tho court ii1structs the jury that the occasion on
which tb.e language alleged to have been used by 1\fr. :Eldredge
being a privileged occasion, it is presumed that the statements thmi rna. de were without malice.''
D-3. ''The court instructs the jury that they must find for
t.he defendants in this case unless the jury believe from the
evidence that the defendants had actual or express tnalice
against the plaintiff existing as a fact at the time the communications complained of were made and which inspired
and colored the said cc:nnmunications; that is to say, the defendants must have imputed acts to the plaintiff which the
defendants did not believe to be true; or that the communication was made for some sinister or corrupt motive, or from
motives of personal spite, ill will, or with such gross indif erence as to be wilful and wan ton."
·
D-4. ''The COlHt instructs the jury that eYen though they
believe from the evidence that 1\fr. Eldredge made the statements respecting Captain I-Iuclgins as· alleged in the declaration, yet under the evidcllce in this case the occasiml w·as pl'ivileged and the defendants are mi.titlecl to a verdict in their favor in this action unless the jury further believe from the
oviclenc that the occasion which brought forth the state ..
ments was t1sed not only for the purpose of communicating
matter in which the ptincipals were mutually interested, but
for the purpose of gratifying ill will towa1•d the plnintiff, or
in wilful disregard of ~is rights, and the jury are further
nstructed that the bttrcleil is upon the plaintiff to show to the
jury by sufficient evidence to convince reasonable minds that
the defendants held actual malice toward plaintiff, and were
prompted by such malice to make the statements of which
complaint is made.''
D-5. ''If the language proved in this case to have been
used at an interview between D. C. Eldredge, General Manager- of the Chesapeake ],erry Company on one side, James
L. Hudgili.s, Ira Hodges a11d Georg·e B. Downihg on the other
side, and on whieh this action is based; was not of an insulting
character according to common acceptation and construction,
and did not teild to violence and breach of· the peace, then
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there can .be· no recovery herein on the second count of the
declaration. But that is a question solely for the jury to determine.''

D-6. "The court instructs the jury that even though they
are to consider that the charges made by D. C. Eldredge
against Capt. Hudgins were untrue, yet, nevertheless, the occasion being privileged such untruth of itself constitutes no
evidence that such statements were made maliciously. (Newallf p. 397.) ''
page 105 ~ · vVhereupon the plaintiff prayed the court to
grant the following instructions:
1. ''The court instructs the jury that though the occasion
is privileged, it must be used in good faith and without malice;
strong and violent langu.age or insinuations disproportional
to the occasion may raise an inference of malice and thus
lose the privilege that would otherwise attach to it, and the
same is ttue if _the jury believe from the evidence that the defendant, Eldridg·e, availed himself of the occasion not to protect his interests or those of the Chesapeake Ferry ·Company, but to -gratify his ill will and insult the plaintiff. And
whether sueh an inference of malice is to be drawn from the
language used, the manner of its publication, or the circumstances under which it wns used,_ is a question for the juty.·
The question of good faith, belief in the truth of the statements· or insinuations, and the existence of actual malice undQr all the circumstances of the case remains with the jury.''
'Vhich Instruc.tion No. 1 was· granted by the court as requested.

II. "The court further instructs the jury that while malice
is the gist of this action, and proof that the defendant, Eldridge, was _actuated by malice in making said publication is
necessary for a recovery, yet this does not necessarily mean
hatred or ill will towards the plaintiff.''
'Vhich Instruction No. II was granted by the court as re ..
<I nested.

3. "The court instructs the jury that if they believe from
the evidence that the defendant, Eldridge, spoke the words
complained of while acting within the -scope of his employment as 1\{anager of the Chesapeake Ferry Company, and in
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the course of the business· of said Company, then said Company is equally liable with said Eldridge for any damages
which the jury may consider that the plaintiff is entitled to
as compensatory damages as defined in the other instructions of the Court. And if the jury further believe from the
evidence that th~ said Chesapeake Ferry Company either
authorized the speaking of said words by Elrdidge, or, that
they had been spoken by Eldridge, ratified or endorsed his
conduct in speaking them, then and in that event said Chesapeake Ferry Company is also liable for punitive
page 106 ~ or exemplary damages as defined in the other instructions given to the jury.''
To the granting of which .instruction, as offered, .the defendants objected, and the court modified the same by ·Striking out the last sentence thereof and granted the same, modified as aforesaid, as Instruction No. III, reading as follows:
·
III. ''The court instructs the jury if they believe from
the evidence that the defendant Eldridge, spoke the words
complained of while ·acting within the scope of his employment as l\fanager of the Chesapeake Ferry Company, and in
the course of tlie business of said Company, then said Company is equally liable with said Eldridge for any damages
·which the jury may consider that the plaintiff is entitled to
as compensatory damages as defined in the other instructions of the court.''
IV. "The court instructs the jury that under the pleadings and proof in this case there is no plea filed nor proof
offered by the defendants that the charges sued on are true.
The jury must, therefore, consider that sucli charges are
entirely untrue.''
·
·
Which Instruction
requested.

No~

IV was g-ranted by the Court as

5. "The court instructs tlH~ jury that if they· believe from
the evidm1ce that the charges complained of 'verc spoken by
the defendant, Eldridge, of and concerning the plaintiff within the scope of tl1e employment of said Eldridge by the
.Chesapeake Ferry Company, and in the cou:r:se of the business of said company, and the .said charges were. of a griev- ·
ous and wanton nature and that they manifested a wilful
disregard of the rights of the plaintiff, actual malice need
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not be shown to entitle the plaintiff to exemplary or punitive
damages.''
.
To t}le granting of which instruction, as offered, the defendants objected, and the court modified the same by changing the word "malice" therein to "ill-will", and granted tho
same, mtQdified as aforesaid, as Instruction No. V, reading
as· follows :
pag·e 107 ~

· V. The Court instructs the jury that if they
believe from the evidence that the charges complained of were spoken by the defendant, Eldridge, of and
concerning the plaintiff within the scope of the employment
of said Eldridge by the Chesapeake Ferry Company, and in
the course of the business of said Company, and that said
charges were of a grievous and wanton nature and that they
manifested a wilf1il disregard of the rights of the plaintiff,
actual ill will need not be shown to entitle the plaintiff to
exemplary or punitive damages.''

VI. ''The court instructs the jury that every person must
be supposed to intend the natural and probable consequences
of his acts .and it is not necessary to render the act complained of malicious that the defendant, Eldridge, ~:hould have
been actuated by a feeling of hatred or ill will tQward the
plaintiff or that he entertained or pursued any bad purpose
or design. But if, in speaking the words complained of, the.
jury believe that said defendant, Eldridge, wilfully inflicted
an injury on the plaintiff which was not warranted by the
law, the speaking of such words ·was malicious in law anll
in itself injurious.''
'\Vhich Instruction No. VI was granted by the court as re<Juested.
7. "The court instructs the jury that if they believe from
the evidence that the defendant spoke and published the
'vords complained of, and believe further that the same were
not spoken in good faith 'hut with malice,. anq that the defendant Eldridge, availed himself of the occasion not to protect his interests, or those of the ·Chesapeake Ferry Company, but to gratify his ill will and insult the plaintiff, and
if they further believe that the words complained of were
such as from their usual construction and common accepttion are construed as insults and tend to violence and a
breach of the peace, they shall find for th.J plaintiff."

Supreme Court of Appeals of Virginia.

94

To the granting of which instruction, as offered, the defendants objected, and the court modified the same by adding
at the end thereof the words "under the second count of the
declaration'', and gran ted the same, modified as afore said,
ns Instruction No. VII, reading as follows:
VII. ''The Court instructs the jury that if they believe from
the evidence that the defendant spoke and published the words
complained of, and believe further that the same
page 108 ~ were not spoken in good faith but· with malice,
and that the defendant Eldridge availed himself
of the occasion not to protect his interests, or those of the
Chesapeake Ferry Company, but to gratify his ill will auu
insult the plaintiff, and if they further believe that the words
complained of were such as from their usual construction
and common acceptation are construed as insults and tend
to violence and a breach of the peace, they shall find for the
plaintiff under the second county of the declaration.''
8. ''The court further instructs the jury that, in determining the amount of damages to which the plaintiff may
he entitled, if they believe he is entitled to recover under all
the instructions, they shall take into ·consideration all the
facts and circumstances of the case as disclosed bv the evidence, th~ nature and character of the charges, the. language
in which they are expressed and its tendency, the occasion
on which they were published, the extent of their circulation,
the probable effect upon those to whose attention they came,
nud their natural and probable' effect upon the plaintiff's
profession, his personal feelings, and his standing in the
community in wl1ich he lives; and, if under the other instructions herein he is entitleu to recover, they should award him
such sum by way of damages as will fairly and adequately
compensate him:

(1) For the· insult to him, including any pain and mortification and mental suffering inflicted upon him.
(2) For any injury to his reputation as a man and citizen,

aud
(3) For any loss or injury to him in his profession.
And if the jury believe, from all the evidence in the case,
that the acts complained of were influenced by actual malice
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and a wilful design to injure or oppress the plaintiff, he may
recover in this action, in addition to such damages as those
mentioned above, punitive or exemplary damages; that is to
say, that the jury will not be limited in the amount of its
verdict for the plaintiff to compensation to him for the actual· daages sustained as above indicated; they may give
him such further damages as they may think right, in view
of all the circumstances of the case, as a punishment to the
defendant and as a salutary example to others,
page 109 ~ to deter them from offending in a like manner.
And in determining whether defendant, in publishing and circulating the charges complained of, was influenced by actual malice or a design to injure or oppress
the plaintiff, the jury should consider the relation of the
parties to each other, the acts of the defendant before and
after the publications in question, and all the circumstances
surrounding them. ''
To the granting of which instruction, as offered, the a·efenclants objected, and the court modified the same so as to
eliminate the defendant Chesapeake Ferry Company from
all liability for the payment of punitive damages, and granted
the same, modified as aforesaid, and reading as follows:
8. "The court instructs the jury that, in determining the
amount of damages to which the plaintiff may be entitled,
if they believe he is entitled to recover under all the instructions, they shall take into consideration all the facts and
circumstances of the case as disclosed by the evidence, the
nature and character of the charges, the language in which
they are expressed and its tendency, the occasion on which
they were published, the extent of their circulation, the probable effect upon those to whose attention they came, and their
natural and probable effect upon the plaintiff's profession,
his personal feelings, and his standing in the community in
which he lives; and, if under the other instructions herein
be is entitled to recover, they should award him such sum by
way of damages as will fairly and adequately compensate
him:
(1) For the insult to him, including any pain and mortifi.
cation and mental suffering inflicted upon him.

(2) For any injury to his reputation as a man and eitizen, and
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(3) For any loss or injury to him in his profession.
And if the j11ry believe, from all the evidence in the case,
that the acts complained of were influenced by actual malice
and a wilful design to injure or opporess the plaintiff, he may
recover in this action against the defendant }ljldridge. in
addition to such damages as those mentioned above, punitive
or exemplary damages; that is to say, that the jury will not
be limited in· the amount of its verdict against Eldridge for
the plaintiff to compensate to him for the actual damages sustained as above indicated; they may give him such further
damages as· they may think right, in view of all
page 110 ~ the circumstances of the case, as a punishment
to the said defendant Eldridge and as a. salutary·
example to others, to deter him from offending in a like manner. And in determining whether defendant, in publishing
and circulating the charges complained of, was influenced by
actual malice or a desig11 to injure or apporess the plaintiff,
the jury should consider the relation of the parties to each
other, the acts of the defendant before and after the publications in question, and all the circumstances surrounding
t:hem.''
W·hereupon the plaintiff announced in the presence of tl1e
Judge, but in the absence of the jury, that he would waive
all claims for punitive damages against both defendants, and
requested the court to modify said instruction so as to delete
therefrom any mention of punitive damages as to either of
the defendants; to which request the court acceded, and modified said instruction accordingly, and granted the same in its
final form as Instruction No. VIII, reading as follows:
VIII. "The court further instructs the jury that in determining the amount of damages to which the plaintiff may
be entitled, if they believe he is entitled· to recover· under
all the instructions, they shall take into consideration all the
facts and circumstances of the case as disclosed by the evidence, the nature and character of the charges, the language
in wl1ich they are expressed and its tendency, the occasion
on which they were published, the extent of their circulation,
the probable effect upon those to whose attention they came,
and their natural and probable effect upon the plaintiff's
profession, his personal feelings and his standing in the community in whieh he lives; and, if under the other instructions·
l1erein he is entitled to recover, they should award him such
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sum by way _of damages as 'viii fairly and adequately compensate him:
(1) For the insult to him, including any pain and mort.ification and mental suffering inflicted upon him.
(2) For any injury to his reputation as a man and citizen, and,
(3) For any loss or injury to him in his profession."
IX. "The court instructs the jury that while the untruth
of a statement is not evidence that it was made
page 111 ~ maliciously, yet, if they believe from the evidence
that the defendant, Eldridge, was aware of the
untruth of th~ charges made by him when h~ made them, that
fact would be evidence of malice on his part.''
Which Instruction No. IX, was granted by the court as requested.
And the defendants excepted to the giving of said Instructions Nos. V, VI, VIII and IX as granted, respectively,
in final form as aforesaid, but, by consent of counsel, the
grounds of said exceptions were not stated in writing until
after the verdict herein was rendered.
page 112 }-

And thereupon the jury retired and after a time
returned into court rendering a verdict in words
and figures following, to-wit:
·
"We find for the plaintiff and assess the damages at Seven
'Jlllousand and Fifty-seven Dollars and Fifteen Cents
($7,057.15)."
And thereupon the defendants moved the court to set the
verdict of the jury aside as being against the law and the evidence to support it, and to enter up judgment for the deverdict aside as being against the evidence and without evidence to support it, and to enter up judgment for the defendants n·otwithstanding the said verdict; but the court by
its order the 19th day of July, .1929, overruled the said motions and each of them and entered up judgment on the said
verdict in favor of the plaintiff against the defendants, to
which action of the court in overruling the said motions and
entering up judgment as aforesaid the defendants by counsel
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excepted, and they now pray that their Bill of Exceptions No.
1 may be signed, sealed and made a part of the Record herein, which is accordingly done in due time this 8th day of August, 1929.
ALLAN R. HANCI(EL,
Judge, Circuit Court, City of Norfolk, Va.
page 113

~

BILL OF EXCEPTIONS NO. 2.

Be It Remembered that on the trial of this cause and after
f.he jury had been sworn and all of the ev_idence for both
plaintiff and defendants had been taken, which evidence is
set out in Bill of Exceptions No. 1, to which said Bill reference is heteby made, the plaintiff tendered the following instructions to which defendants objected at the time for the
reasons hereinafter set out; but the Court overruled said
objections and gave the said instructions on ·behalf of the
plaintiff to which action of the court in overruling the said
objections and g·iving· the instructions the defendants by counsel excepted. ·The said instructlons and objections thereto,
being as follows:
V. ''The court instructs the jur); that if they believe from
f. he evidence that the charges complained of were spoken by

the defendant, Eldredge, of and concerning the plaintiff within the scope of the employment of said Eldredge by the Chesapeake Ferry Company, and in the course of the business of
said company, and that said charges were of a. grievous and
'vanton nature and that they manifested a wilful disregard
of the rig·hts of the plaintiff, actual ill will need not be shown
to entitle the plaintiff to exemplary or punitive damages.''page 114

~

This instruction was objected to because it tells
the jury in effect that they must find exemplary
or punitive damages in behalf of the plaintiff. No definition
of punitive damage is contained in the instruction and there
is no competent evidence upon which a finding of punitive
damag·es can be supported.
VI. ''The court instructs the jury that every person must
be supposed to intend the natural and probable consequences
of his acts and it is not necessarY to render the act complained of malicious that tl1e def~ndant, Eldredge, should
have been actuated by a feeling of hatred or ill will toward
the plaintiff or that he entertained or pursued any bad purpose or design.· But, if, in speaking the words complained of,
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the jury believe that said defendant, Eldredge, wilfully inflicted an injury on the planitiff which was not warranted by
the law, the speaking of such words was malicious in law and
in itself injurious.''
'
This instruction was objected to because it wholly disregards the fact that the occasion at which the words were
spoken or written was privileged and does not instruct the
jury that such findings as they may make under that instruction must be supported by the evidence. The instruction
leaves the jury free to find a verdict regardless of the evidence.

IX. ''The eourt instructs the jury that while the untruth of
a statement is not evidence that it was made maliciously, yet,
if they believe from the evidence that the defendant, Eldredge,
was a"rare of the untruth of the charges made by him when
he made them, that fact would be evidence of malice on his
part."
This instruction was objected to because it is without evidence to support it.
And they now pray that their Bill of Exceptions No. 2
may be signed,. sealed and made a part of the Record herein,

which is nccordingly done in due time this 8th day of August,
1.929.
ALLAN R. HANCI{EL,
Judge, Circuit Court, City of Norfolk, Va.
page 115 ~

CERTIFICATE NO. 3.

'l,he Court certifies that on the motion of the defendants
for a new trial, after due consideration thereof, it rendered
an opinion in the following language, which was filed with
the papers in this cause and is hereby made a part of the
Record:
"I have given this record long and careful consideratio~
and have finally come to the conclusion that the court should
not interfere with the verdict of the jury.
''\Vhile the occasion involved in this action was a privileged one and the burden of proving actual malice is upon
the plaintiff, yet it is well settled that the testimony to prove
malic.e and the inferences to be drawn from the testimony are
ordinarily for the jury to decide.
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''Malice is largely a state of mind and evidence of it is
ordinarily to be found in the circumstances surrounding the
parties, and so the evidence is almost entirely circumstantial
and inferential. And what the circumstances mean and what
inferences should properly be drawn from them are questions
of fact which fall within the province of the jury; which
province should not be invaded by the court.
"I shall not attempt to review the evidence. It is perhaps
enough to say that the conduct of the negotiations between
the officials of the Union, acting for the plaintiff, and the
General ~fanager of the Ferry Company acting for the defendants, was all before the jury in most elaborate testimony,
and I do not feel that I can say that the inference drawn by
the jury as embodied in their verdict is one that fair-miudecl
men could not differ about.
''That being so the verdict must stand."
Given under ·my hand this 8th day of Augnst, 1929, in due
time. ·
ALLAN R-. HANCI{EL,
Judge, Circuit Court, City of Norfolk.
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In the Clerk's Office of the Circuit Court of the City of
Norfolk, on Wednesday, the 14th day of August, 1929.

I, Cecil M. Robertson, ·Clerk of the aforesaid Court, hereby
certify -that the foregoing transcript includes the papers filed
and the proceedings had thereon in the case of J ame's L.
Hudgins, plaintiff, against Chesapeake Ferry Company and
DeWitte C. Eldridge, defendants, lately pending in our said
Court.
I further certify that the same was not made up and completed and delivered, until the plaintiff had received due notice thereof and of the intention of the defendants to apply
to the Supreme Court of Appeals of Virginia for a writ of
error and supersedeas to the judgment herein.
_Teste:

CECIL ~I. ROBERTSON, Clerk.
By EDW. L. BREEDEN, JR., D. _C.
Fee for this transcript, $23.75.
A Copy-Teste:
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