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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

M. H.LONG
vs.

PETITION FOR WRIT OF ERROR

H. G. SHIRLEY, State Highway Commissioner

To the Honorable Judges of the Suprenie Court of Appeals
of Virginia.

Your petitioner, M. H. Long, respectfully represents :
That your petitioner is aggrieved by a final order of the
Circuit Court of Rockingham County, Virginia, entered on
the 22d of June, 1940, in the above entitled action then pending in said court, (R. 8) the object of said action being the
condemnation of a portion of your petitioner's land for the
1.:rojection of Route 12,-the East Side Highway.-A transcript of the record in said action accompanies this petition.
STATEMENT OF THE FACTS
The State Highway Commissioner, on April 11, 1940, after
the construction of Route 12, a portion of the East Side Highway, through the land~ of your petitioner, M. H~ Long, filed
his petition in the Circuit Court of Rockingham County, seeking to condemn the land taken by said Highway and to deter-.
mine the residual damages done to the remaining portion of
your petitioner's land.
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Your petitioner, M. H. Long, at the time of the
institution *of this action and at the time the final
decree was entered therein, was the owner in fee simple of a farm of approximately 600 acres of land situate on
the east side of the Shenandoah River, about two miles south
of the Town of Elkton, Rockingham County, Virginia, upon
which he had resided for some sixty-four years. That approximately 500 acres of said land was situate to the east of·
the buildings on said farm, and was composed of grazing and
mountain land.
The other 100 acres was what is known as Shenandoah
River bottom land.
All of the improvements were on the hundred acres. The
improvements consisted of a commodious and comfortable
dwelling, large bank barn with silo attached and all other ~
necessary and customary out-buildings; adequate for the advantageous operation of said farm.
The hundred acres is worth from $8,500.00 to $10,000.00.
The 500 acres is worth $5,000.00. The lands of your petitioner
fronted on a good public road, to-wit, the old Port Republic
Road leading from Elkton to Port Republic, and for onehalf of the distance from Elkton to the entrance to said farm,
to-wit, one mile, the said road was macadmized. The other
mile was gravelled. (R. 34, Q. 42-42) .

2*

.APPROACH TO PETITIONER'S RESIDENCE FROM
THE PORT REPUBLIC ROAD
The _approach from the Port Republic Road to the
3*
dwelling *of your petitioner was an open driveway
underlaid with stone. There were no gates on this
drjveway to be opened and closed. The driveway presented
a. beautiful approach, commanding a picturesque view of your
petitioner's farm and of the Blue Ridge Mountains. See "Ex.
Picture No. 1." The only entrance to your petitioner's land
was over said driveway. This afforded your petitioner an
opportunity to see and to know when any one came near his
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- buildings, and was of great value to him, in that he did not
have to lock his out-buildings, which are situate to the rear
of his dwelling.

LOCATION OF ROUTE 12, EAST SIDE HIGHWAY,
RELATIVE TO THE BUILDINGS OF PETITIONER.
Said road has been so constructed that it passes immediately to the rear of the improvements on the hundred acre
tract above referred to; in fact, said Highway comes within
fifty-two feet of the principal barn upon the premises.

APPROACH TO THE LONG RESIDENCE FROM THE
SAID EAST SIDE HIGHWAY
Let Mr. Long tell you.about said approach. (R. 30, Q. 18.)
"I am herewith handing you another photograph, marked
"Ex. Picture No. 3", and will ask you to explain somewhat
in detail what that shows, and indicate on that about where
the new road is. A. This picture shows a part of my barn
lot,-barnyard, I reckon you would call it. The new road is
about where these stumps on the picture show. Further on·
through, this picture will show the out-buildings as
4*
they come. You will find on *the right, approaching
from the new road, which will be my future approach,
I will first come to the barn. The next will be a hog pen,
hen-house, ladies' toilet, wood-shed, smokehouse, dairy, kitchen door, through the dining-room door to my living-room, to
the front. On the left, there will be men's toilet, automobile
shed, tenant house. And in the center we have the corn crib
-that will have to be moved some way and somewhere. And
from this, you can see what a view we had before. From
the front of my house, the railroad, the river, and beyond,
the Massanutten Mountain as a landscape view, with north
and south a mile or two each way l:o look."
At this point, Your Honors are asked to compare "Ex. Pie-
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ture No. 1" with "Ex. Picture No. 3." From a comparison
of these two pictures, one can readily see the damage done
to the sale value of said 100 acres of land.
The said East Side Highway also destroyed one of your
petitioner's barn-yards and a portion of his grazing lands to
the south of the barn, and also cut off from water that portion of his lands lying to the south of his barn and to the
east of the new road. The new road also caused the removal
of his machine shed at a cost of $150.00. In this connection,
the Court's attention is especially called to "Ex. Picture No.
3", "Ex. Picture No. 4", and "Ex. Picture No. 5." Also see
Record, Pages 31, 32, and 33. The damage to the
5*
south of the barn could have been partially reme-*died
had the Highway Commissioner allowed an underpass.
See Record, Page 33, Q. 30.

GATES ON APPROACH FROM THE EAST SIDE
HIGHWAY
There will have to be two gates on the approach from the
new road to the dwelling. (R. 34, Q. 36-39.)
. The old road is one-third of a mile nearer to the Post Office
at Elkton than the new road.
The Highway Department, in the construction of the new
road, only gave to Lopg an 18 foot cut through a bank on
the west side of said road ( R. 35), leaving an embankment
on each side of the cut. Such an entrance is what is generally termed a death trap. Your petitioner, in order to have
proper access to the ne~ road was compelled to have the banks.
on each side of the cut removed, and to level off and fill up
the land which formed the approach to his residence. This
was done at a cost of approximately $500.00 (R. 36, Q. 52.)
Your petitioner endeavored to have said East Side Highway
located in front of his house, in which instance if he had
made any charge at all it ·would have been a nominal one.
(R. 36 and 37.)

~-
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DISTANCE OF EAST SIDE HIGHWAY THROUGH
THE LONG LAND
Said road extends for approximately half a mile through
petitioner's land, which road has to be -fenced on both
6*
sides, by *your petitioner. Said fencing will cost your
petitioner $524.80. (R. 37 and 38).
LAND IN ROADBED
The new road takes 4% acres of the land of your petitioner.
Said land is shown to be worth approximately $85.00 per
acre. The condemnation commissioner allowed $354.75 for
said land ( R.20.)
THE DIFFERENCE BETWEEN THE FAIR MARKET
VALUE OF THE 100 ACRES OF LAND IMMEDIATE·
LY BEFORE AND IMMEDIATELY AFTER THE
CONSTRUCTION OF THE NEW HIGHWAY, ACCORDING TO THE DEFENDANT AND HIS WITNESSES.
Name:
M. H. Long,
Harry J, Garber,
L. B. Yates,
J. W. Hess,
L. H. Roller,
The average of

Value before. Value after : Damage: .
R. 45, $10,000.00 $6,000.00 $4,000.00
R. 48, 8,500.00 4,500.00 4,000.00
R.. 51, 8,500.00 4,250.00 4,250.00
R. 54, 9,000.00 5~000.00 4,000.QO
R. 57, 8,00Q.00 5,000.00" 3,000.00
the above damage is $3,810.00.

The Court's attention is here called to the peculiar competency of the witnesses.
Harry J. Garber is the Secretary-Treasurer of The Rockingham Association of The Federal Land Bank of Baltimore,
and as such has for a number of years appraised real estate
throughout the County of Rockingham, and is thor7*
oughly acquainted ~vith land values :in the County.
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For some years, he was also engaged in the real estate
business in Harrisonburg and Rockingham County.
L. B. Yates has been engaged in the real estate business in
Harrisonburg and Rockingham County for some fifteen years.
He has appraised farms and lands for the banks in Harrisonburg, and for the past five years has been an appraiser for
the Home Owners' Loan Corporation, appraising property
in some ten to twelve Counties.
J. W. Hess has been a real estate agent in the County for
twelve years, giving his entire time to such work during the
past eight years. He is also acquainted with land values
throughout the County.
L. H. Roller is one of the most successful farmers in the
County and has served on numerous condemnation and other . .
commissions.
None of said witnesses have the slightest interest in the
outcome of this proceeding, and are absolutely impartial and
unbiased in giving the testimony.
Each of the above witnesses made a special investigation
of the Long farm very shortly before testifying in the case.
The primary reasons given by said witnesses for the depreciation in the market value of said property were: the
approach from the new road through two gates that have to
be opened and closed each and every time one goes out
8*
from the premises or comes *into the premises; necessity of approaching the premises from the rear and
passing all of the out-houses above named; the fact that there
is no way to re-locate the buildings on said premises so as to
give the premises the home value which it had prior to the
construction of the new highway; that no one would buy
the property to-day, except for rental purposes or because
he was unable to buy any other property, in either of which
cases the property would sell much cheaper than if it were
bought by one seeking a property with a home value.
LET THESE WITNESSES GIVE YOU THEIR VIEWS
VERY BRIEFLY ON THIS QUESTION OF DEPRECIATION.
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The said Garber, in reply to cross-question 4 on Page 49,
says:
"No one with any home pride would want to live there
with the buildings in that position from the road. I can't
picture any farm anywhere in the County that is as badly
located from a home standpoint as that."
Attention is also called to the following questions and an·
swers on Pages 48 and 49 of said Garber's testimony:
"10 Q. State whether or not if an applicant, or prospective
purchaser, would come to you as a real estate agent and
desire a river bottom farm, would you take him to see that
farm under present conditions?
A. If he wanted it as a home, I would not. If he wanted
it as an investment, that would be different."

*" 11 Q. That is, if he wanted to put a tenant on it?

9* ·

A. Yes, sir."
"12 Q. Under those conditions, would it sell for less than
as a home
proposition?
..
\

A. Considerably less."
Attention is also called to Questions 9 and 10, on Page 51, and
Question 13, on Page 52, and the answers thereto, of the said
Yates' testimony :
"9 Q. Now, Mr. Yates, give us your principal reasons.
A. My principal reason is on account of the location of the
buildings there. Any one, in my opinion, that is looking for
a country home and would drive by there with an idea of
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locating or finding something, I don't believe he would even
consider stopping to look at it in its present condition."
"10 Q. Therefore, as I understand you, it would have to
be used by some person who has not money to have any pride
in where he lives?
A. I don't believe that any one who was willing to buy a
home to live at, himself, would pay anything like what that
farm is actually worth with the buildings situated as they are."
"13 Q. State whether or not it is feasible or practicable to
rearrange the buildings so that Mr. Long will be in as good
a position now as he was before the construction of the new
road?
A. I am sure the cost of that would be absolutely prohibitive, and furthermore, if you turn the buildings around,
10* . there you are facing this big mountain *in front of
you. Oh, it would help it a good deal, of course, but
facing that big hill there I wouldn't think would be very attractive to anybody, even if the cost wouldn't be prohibitive."
Attention is also called to Question 8, Page 54, Question 12,
Page 55, and Question 14, Page 55, and the answers thereto,
of said Hess' testimony:,
"8 Q. State some of your reasons.
A. My chief reason is on account of the location of the
buildings. It is almost impossible to sell a farm where the
buildings are very badly arranged or where you have to approach from the rear."
"12 Q. Then to whom do you sell such property?
A. As a rule, they are very hard to sell. Ocasionally, you
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can find some one with no pride in his home who would buy,
but always at a very low figure. Any one looking for a home
would not consider it at all, in my opinion."
'
"14 Q. Do you know of any place in the County that ha~
as bad arrangements of buildings relative to a road?
A. I do not.''
Attention is also called to Questions 8 and 9 on Page 57,
and the ~nswers thereto, of said Roller's testimony:
"8 Q. Now what are you reasons for that, Mr. Roller?
A. The location of the buildings and the inconvenience of
getting crops and stock across the road, the inconvenience of
keeping gates locked to keep stock in and trucks from hauling
them away."
11 *

*"9 Q. State whether or not, in your opinion, the
buildings could be re-located?

A. No sir."
INSTRUCTIONS GIVEN BY THE COURT TO THE
CONDEMNATION COMMISSION.
The instructions given by the Court to the Condemnation
Commission are found on Pages 12 to 15 of the Record.
Instruction No. 4 ( R. 14) is as follows :
"The Commissioners are instructed that if they believe
from their view of said land and from the exidence before
the~ that there is any enhancement in the market value of
the land owner's remaining property, a part of which is sought
to be taken herein, by reason of the construction or improve-
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ments contemplated or made by the Highway Commissioner,
then the Commissioners must offset the amount of such· enhanced value against the damage, if any, resulting to such
remaining property of the land O\vner by reason of such
construction or improvement; provided such enhancement
in value shall not be offset against the value of the property
taken; and provided further that if such enchancement in
value shall exceecl .. the damage, there shall be --no recovery
a g~inst the land O\~mer for such excess. The burden of proof
to establish the enhancement, if any, in the market value of
the property, is on the State Highway Commissioner." ·
This instruction was objected to (R. 15 and 16) t'bn the
ground that the 'enhancement' referred to in said in12*
struction was related *solely to the 'market value' of
defendant's remaining land,·and in no wayto the actual
usable value of the same, and that the said instruction would
cause the defendant to pay for the general and community
benefits, if any derived from the construction of the highway
involved in this action, instead of limiting said enhancement,
if any, to the special, peculiar, direct, and proximate benefit
to the remaining lands of the defendant."
The Circuit Court based said instruction on the following
portion of Section 1969j of the Code (R. 15), which provision
is as follows :
"In all cases under the provisions of this section, the enhancement, if any, in value of the remaining property of the
landowner by reason of the construction or improvement
contemplated or made by the commissioner, shall be offset
against the damage, if any, resulting to such remaining property of such landowner by reason of such construction or improvement, provided such enhancement in value shall not be
offset against the value of the property taken; and provided,
further, that if such enhancement in value shall exceed the
damage, there shall be no recovery over against the_ landowner
for such excess."

M. H. Long vs. H. G. Shirley, State Highway Co~.
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The aforesaid provision of said Section "'did not change
the prior law as theretofore contended for by this defendant,
but that the object of said provision was simply to designate
out of what fund the enhancement, if any, should be
13*
deducted, and *to declare that there could not be a personal recovery for the enhancement, if any, against
the land owner in any such case, and if said provision of said
Section 1969j above quoted was intended to diange the principles of law set out in Shirley vs. Russell, 149 Va. 658; 140
S. E. 81, or is susceptible of such an interpretation, then said
provision is unconstitutional, because it is clearly contrary to
the prior judicial interpretation of Section 58 of the Virginia
Constitution.''
The Court refused to give the following instruction asked
for by the defendant (R. 16 and 17), to-wit,
"In arriving at the damages to the residue of the tract, the
Commissioners should consider the cost, if any, of adjusting
the residue of the property to the new conditions brought
about by the construction of the highway in question, and the
inconvenience, if any, to which the land owner will be subjected on account of the location of said road in the future
operation of said farm.",

"* * * * * * to which action of the court the said defendant
excepted, on the ground that said instruction was necessary
because it defined the only way in which the defendant could
receive just compensation as provided by law."
. FINDING OF THE CONDEMNATION COMMISSION
The condemnation commission, after viewing the
14* premises, *hearing the evidence introduced by the
defendant,-the plaintiff not introducing any evidence,
-and after a consideration of said instructions, made its r\vort (R. 1-820), wherein they found that the defendant was
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entitled to only $354.75 for the land taken and to $850.00 for
residual damage. The defendant, M. H. Long, excepted to
said report, for the reasons fully set forth on Pages 20-24 of
the record.
FINAL ORDER
On June 22, 1940, (R. 8-12) the Court entered the final
order in this action, in which it ratified, approved, and confirmed the said report of the condemnation commission, and
directed the payment to M. H. Long of the aforesaid awards
made by the said Commission.
It is from said final order that a writ of error is sought in
this action. ·
THE QUESTION INVOLVED IN THIS APPEAL
Can there be charged against the residual damages due a
land owner, where a portion of his land has been condemned
for highway purposes, community, or general benefits derived
from such highway construction? Stated another way, is it·
not a fact that the only enhancement to the remaining
15* lands, where a portion *is condemned for highway
purposes, that can be deducted from the residual damages is the special, direct, and proximate enhancement to the
actual,/usable value of the remaining lands?
ASSIGNMENT OF ERRORS
( 1) The Court erred in giving Instruction No. 4, asked for
by the plaintiff.
(2) The Court erred in its interpretation of that portion
of Section 1969j hereinabove quoted.
(3) The Circuit Court, having held that that portion of
Section 1969j hereinabove quoted was intended to
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15*

ab-*rogate the doctrine heretofore enunciated in
Shirley vs. Russell, supra, erred in not holding that
said portion of said Section was unconstitutional.
( 4) The Court erred in refusing to give defendant's Instruction No. 5.
( 5) The Court erred in not setting aside, as grossly inadequate, the award of $850.00 for residual damages, and and
because such an award under the facts and circumstances of
this case shows that the Commission proceeded on erroneous
principles, or was influenced by passion or prejudice, or disregarded the evidence of the case.
ARGUMENT
What enhancement in value can be deducted from the residual damages where only a portion of a tract of land is
taken?
In view of the ruling of the Circuit Court, this question
must be considered ( 1 ) under the law as promulgated in the
case of Shirley vs. Russell, supra, and (2) under the amendment of 1928 to Section 1969j, which amendment has been
hereinbefore fully set forth.
The law on the above question, under the ruling of Shirley
vs. Russell, supra, was that a community or general benefit
was not such an enhancement in value as could be deducted
from the residual damages, but that only direct, spe16*
cial, peculiar, and *proximate benefits could be so deducted. Such has been the law in Virginia for more
than a hundred years, to-wit, ever since the decision of J anies
River and Kanawha Company vs. Turner, 9 Leigh ( 36 Va.)
313, which case was decided in 1838. Only short extracts
from the case of Shirley vs. Russell, supra, are necessary to
show the principal reasons for such holdings.
At Page 668 of 149 Va., the Court says:

•
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"Judges Tucker and Brockenbrough held that the enhanced
Yalues to the part of the tract not taken by reason of its proximity to the canal could not be considered as an element of just
compensation- as provided in the Constitution. The right of
way is part of the cost of the public improvement which is
agreed to be constructed and maintained, for the public usethe use of all the citizens upon the same terms and conditions
-and.is the consideration for the right conferred by legislature to exercise the power of eminent domain. That if the
abutters upon the canal or other improvement, where land is
taken without their consent, are required to account for the
enhanced value to balance of the tract not taken, in fixing
just compensation, they would be contributing pro tanto to
the construction or cost of the improvement and would nbt as
part of the public receive the benefit of the use of the improvement for travel and transportation upon the· same terms
and conditions as their neighbors or the public. The incident
or accident that the canal or road is projected through the
abutter's land would give him a monopoly that would enable
him to demand what he pleased, but the Constitution takes
this right from him for the benefit of the public, but upon
condition of natural justice that he receive just compensation
for the land taken, and physical damages to the residue, less
exclusive, local, special or peculiar benefits that grow out of
the taking and maintenance of the improvement, and not.general or community benefits. If such be not the meaning of
this clause of the Constitution, 'it keeps the word-of .promise
to the ear, but breaks it to the hope.'"
·
Again, on Page 68Q, the Court says:
"Different courts have assigned different reasons why the
enhanced value to the abutter's land cannot be considered in
estimating the damages to the residue, such as, the
17*
*abutter will be thereby compelled to. contribute to
the cost of the improvement; that under the Constitution just compensation for the land taken unless physical dam-
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age can only be offset by physical or peculiar benefits; or that
the enhanced value to the residue by the projected road is too
remote and speculative, and amounts only to a guess. Whatever may be the true reason for the rule of law, it is too
firmly established as a rule of constitional law to be changed
by the courts.
Nor was it the intention of the framers of the new Constitution to change ~aid rule when they inserted the words 'or
damage' therein, as may be seen from the language used, construed in the light of the mischiefs they designed thereby to
remedy."
EFFECT OF THE AMENDMENT OF 1928 TO
SECTION 1969j
Prior to that amendment, there was no provision in said
Section dealing with the following questions :
( 1) In the event there was found to be an enhancement
in value of that portion of the tract not taken, against what
fund should such enhancement be set off?
Said amendment declared that such enhancement should
be set off against the residual damages to the remaining portion of said land and not against the amount clue to the land
owner for the land taken.
( 2) In the event the enhancement in value was found to
be more than the residual damages, could there be a recovery
over against the land owner for the differenc·e?
Said amendment declared that there could not be any such
recovery over against the land owner.
18*
*That was all that said amendment was intended
to do, for, had the Legislature intended to abrogate
such an important and vital decision as Shirley vs. Russell,
surely the Legislature would have gone about the matter in a
more direct and positive way.

16
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The word "value" as used in said amendment had had a
well recognized meaning for more than a century, and instead
of meaning that "the market value of said land must be increased" it meant that "the actual and usable value of the
land must be increased," and said interpretation is presumed
to have been well known by the Legislature. Such an interpretation is necessary to prevent the land owner through
whose land a highway has been condemned from being charged
with the general and community benefits derived therefrom.

RULE OF CONSTRUCTION OF CONDEMNATION
STATUTES
It is a well recognized rule of construction, for which no
authority need be cited, that the exercise of the power of
eminent domain being against the common right, it cannot,
nor can any element of such a statute be implied or inferred
from vague or doubtful language, but said rights and all of
them must be given in express terms or by necessary implication. When such rights are predicated on argument or
inference, they do not exist. All the terms of such a statute
are construed strictly against the condemner.

19*

*IF THE SAID AMENDMENT TO SECTION
1969j IS INTERPRETED AS AN ATTEMPT TO
ABROGATE THE DOCTRINE OF SHIRLEY VS. RUS._\"'ELL, -THEN SUCH AMENDMENT IS UNCONSTITUTIONAL.
That such an interpretation would be unconstitutional has
also been decided in the case of Shirley vs. Russell. The Court,
in that case, after holding that the land owner is not to be
charged with general and community benefits derived from
the construction of an improved road through his land, at
Page 666 of 149 Va., holds :
" ( 6) The right of the landowner to just compensation
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arises from natural law, which the Constitution protects, and
the provisions or terms, contained in the charters of public
service corporations or ·general statutes for them or State
agencies, upon which they may exercise the powers of eminent
domain, is the construction that the General Assembly puts
upon that constitutional right. Should the General Assembly
exclude from the statute any element of damage that directly flows from the taking, or allow benefits or advantages that
do not particularly and exclusively affect the particular tract
or parcel of land whereof a portion is condemned, such a provision would be unconstitutional. The Janies River and Kanawha Company v. Turner; 9 Leigh ( 36 Va.) 313; Richmond
v. Goodwyn, 132 Va. 442, 112 S. E. 787."

THE COURT ERRED IN REFUSING TO GIVE DEFENDANT'S INSTRUCTION NO. 5, WHICH INSTRUCTION HAS HEREINABOVE, AT PAGE 13~
BEEN SET FORTH IN FULL.
It abundantly appears, from the evidence taken in this
cause, that the home value, and therefore the sale value of
said farm, had been depreciated approximately $4,000.00,
primarily because the buildings on said premises could not be
re-located relative to the new highway so as to place
20*
the land owner in substantially *as· good a position as
he was before the roadway was constructed. If the
above statement be true, then why should not the Commission be instructed that they should take into consideration the
cost incident to the re-location of the buildings relative to the
new road?
THE COURT ERRED IN NOT SETTING ASIDE THE
A WARD OF $850.00 FOR RESIDUAL DAMAGES AS
BEING GROSSLY INADEQUATE.
It is here only necessary to call the Court's c1;ttention to the
evidence in this action, a portion of which evidence has been

·
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hereinabove set forth, and to the instructions given and refused, as hereinabove pointed out, to see why the commission
either disregarded the evidence in the above case or proceeeded
on erroneous principles.
As hereinabove pointed out, the plaintiff did not take any
testimony, and the testimony taken by the defendant showed
that his residual damages were approximately $4,000.00. It
is submitted that the oral testimony as to the primary damage
is fully supported by the pictures exhibited in this action.
The evidence further shows that aside from the destruction of the home value of the property, because said buildings
can't be re-located on the new road and because every time
the land owner leaves his premises he has to open and to close
two gates-just think of that-and because a portion of his
grazing land is rendered useless ·because cut off from water,
-the Highway Commissioner arbitrarily refusing to
21 *
construct a proper underpass,-and *because the barn
and livestock are subjected to a much greater risk of
being destroyed or stolen, not to mention other inconveniences,
the defendant has been and will necessarily be put to the following cash outlays which should have been but evidentlr.
were not taken into consideration in arriving at the prope;
residual damages, to-wit:
( 1) Moving of the machine-shed ............. $
( 2) Enlarging death trap entrance to new highway and completing proper approach to same
( 3) New fences to be built . . . . . . . . . . . . . . . . . .
( 4) Moving corn-crib from approach to dwelling

115.00
500.00
524.80
150.00

Total cash outlay ...................... $1,289.80
The Commission has only allowed as residual damage the
sum of $840.00, which amount is practically $450.00 short of
the actual cash outlay rendered absolutely necessary by the
location of the new road.
Counsel for defendant is not unaware of the importance
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attached to the view of the Commission, but it is not believed
that an award based on that view will be sustained and upheld
when such an award is grossly inadequate and when it is positively contrary to all of the evidence in the case.
The burden of proof is on the State Highway Commissioner in this case to establish the amount of enhancement to
the actual, usable value of the remaining lands of the def end- .
ant, and it is submitted that he has not carried that
burden.
22*
*Your petitioner, for reasons heretofore assigned,
respectfully submits that the aforesaid order entered
on June 22, 1940, from which this writ of error is asked, is
erroneous, and your petitioner prays that a writ of error
thereto may be allowed, and that said order may be reviewed,
reversed ,and set aside, and such order entered as will do
justice to your petitioner.
Your petitioner adopts this, his petition, as his brief in
this case, and prays that it may be so read.
The undersigned, counsel for petitioner, desires to state
orally the reasons for reviewing the decision above complained
of, and asks that he may be notified of the time of the hearing.
It is hereby certified that there was mailed on August 27,
1940, to ,vard Swank, Attorney for the State Highway
Commissioner, a carbon copy of the foregoing petition, the
said attorney being the only opposing counsel appearing in
the -trial court in this action.
It is further hereby certified that the foregoing petition
for appeal will be forthwith filed with the Clerk of the Supreme Court of Appeals at Richmond, Virginia.
M. H. LONG,
By Counsel.

.

GEO. S. HARNSBERGER,
By Counsel.
23*

*I, Geo. S. Harnsberger, an attorney practicing in
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the Supreme Court of Appeals of Virginia, do certify that in
my opinion there is error in the order complained of in the
foregoing petition, for the reasons therein set forth, and that
·said order should be reviewed, reversed, and set aside.
Given under my hand this 27th day 0£ August, 1940.
GEO. S. HARNSBERGER,
Harrisonburg, Virginia.
Received August 29, 1940.
M. B. WATTS, Clerk.

Writ of error awarded bond $300.00.
Sept. 13, 1940.

'

.

IL W.H.
Received Sept. 14, 1940.
M. B.W.

RECORD
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tSTATE OF VIRGINIA, TO-WIT:

In the Office of the Clerk of the Circu,it Court of Rockingham
County, July 22, 1940.

H. G. SHIRLEY, STATE HIGHWAY
COMMISSIONER OF VIRGINIA ......... . Petitioner

v.
M. H. LONG and G. S. HARNSBERGER,
Trustee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Defendants
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,BE IT REMEMBERED that heretofore, to-wit, on the
11th day· of April, 1940, came the Petitioner by counsel and
£led in the Clerk's Office of said Court his Petition as follows,
to-wit:
PETITION
To the Honorable H. W. Bertram,, Judge of the Circuit Court
of Rockingham Coitnty, Virginia:

The petition of H. G. Shirley, State Highway Commission.
er of Virginia, respectfully represents :
That petitioner is the duly appointed, qualified and acting
State Highway Commissioner of the State of Virginia, and
as such is, by virtue of the provisions of Section 1969j of the
Code of Virginia, vested with the power of eminent domain,
in so far as may be necessary for the construction, reconstruction, alteration, maintenance and repair, and all purposes incidental of the roads embraced in the State Highway
System.
That petitioner declares that it is necessary for
page 3 ~the construction, reconstruction, alteration, maintenance and repair of a portion of road embraced
in the State Highway System, Route 12, Rockingham County,
Virginia, to acquire in fee simple a strip of land through the
lands of M. H. Long, as shown by lines on blueprint map of
a portion of said road, identified as Sheet 9-10, Project 1161Al, Route 12, on file in the offices of the Department of Highways at Richmond,· Virginia a copy of which is attached
hereto as a part hereof and to be filed in condemnation proceedings for said strip of land to be instituted in the Circuit
Court of said County; that it is requisite and suitable that
the said strip of land through the said lands be of the width
and on the routes and grades as shown on said blueprint map.
The said strip of land is described as follows, all being in
the County above stated:
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Beginning at a point on the centerline of Route 12, between
Island Ford and S. C. L. of Elkton, shown on plans as being
Sta. 1490+39, being the point of encroachment; thence N. 86°
28' E. 1495.3 feet to Sta. 1505+34.3; thence to the left on a
3coo, curve, 633.3 ft. to Sta. 1511+67.6; thence N. 67° 28'
E. 305 ft. to Sta. 1514+72.6; thence to the left on a 4° 00'
curve 307.4 feet to the point of digression, being Sta.
1517+80. Also beginning at a point shown on the plans as
Sta. o+oo Wye CB thence to the left on an 81.33 ft. radius
curve, 89.6 feet to Sta. 0+89.6=Sta. 1490+51.7 Wye
:,AB"; thence 98.3 ft. to Sta. 1491+50B, being the end of
connection with Rt. 605.
The land to be acquired hereunder being a strip or parcel
of varying width lying on the north (left) side of and adjacent
to the hereinabove described centerline and being 00 ft. in
width at Sta. 1490+39; thence widening with the center of
Rt. 605 to 33 ft. at Sta. 1490+60 and continuing
page 4 ~33 ft. wide to Sta. 1511+67.6; thence widening
to 40 ft. at Sta. 1515+00; thence narrowing to
33 ft. at Sta. 1517 +oo and continuing 33 ft. wide to Sta:
1517+15; thence diverging from said centerline and narrow:
ing with the property line of J. Malcolm Samuels to 00 ft. at
a point 33 ft. opposite Sta. 1517+80. Also a strip or parcel
of varying width lying on the South (right) side of and adjacent to said centerline and being 45 ft. in width at Sta.
1491+00; thence narrowing to 33 ft. at Sta. 1493+00 and
continuing 33 ft. wide to Sta. 1505+34.3; thence widening
to 70 ft. at Sta. 1507 +so; thence widening to 80 ft. at Sta.
1510+00; thence narrowing to 33 ft. at Sta. 1513+00; thence
widening to 40 ft. at Sta. 1514+72.6; thence widening to
46 ft. at Sta. 1516+85; thence narrowing with the property
line of J. Malcolm Samuels to 00 ft. at Sta. 1517+15. Also
a strip or parcel of varying width lying on the southeast (left)
8ide of and adjacent to the centerline of Wye "CB" and connection with Route 605 and being 45 ft. wide at Sta. 1490+
89.6=Sta. o+oo; thence n~rrowing to 25 ft. at Sta. 0+89.6=
Sta. 1490+51.7; thence narrowing to 16 ft. at Sta. 1491+50.
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Said strips or parcels contain 4.75 acres, more or less, of
which 0.02 acre is included· in the present right of way and
4.73 acres, more or less, is additional land.
The State Highway Commissio1_1er further declares that
he deemed it necessary to enter upon and take possession of
the strip of land hereinabove described, for the purposes set
out in Section 10 of Chapter 403 of Acts of 1922, as amended, and to proceed with the construction of the highway thereon, and that he so did; that he estimated the sum of $826.00
( Certificate No. 879) to be the fair value of the
page 5 rland taken and damage done, and before entering
upon such land for construction purposes has filed
with the Circuit Court of said County, for the benefit of the
landowner, a certificate in the said sum issued by the State
Highway Commissioner and countersigned by the Treasurer
of Virginia, in accordance with the provisions of Chapter
377, Acts of 1934; that he has been unable to agree with the
owner or owners of such land as to compensation and damages, if any, caused thereby.
Petitioner further avers and shows unto the Court that
the said land is owned in fee simple by said M. H. Long, who
is a resident of Rockingham County, Virginia, he having acquired title thereto under a certain deed bearing date on the
14th day of August, 1913, from W. C. Long, recorded in the
Clerk's Office of Rockingham County, in Deed Book 98, at
page 12.
Petitioner further avers and shows unto the Court that
the only incumbrance appearing of record against said land
is a deed of trust from M. H. Long and wife, to G. S~
Harnsberger, Trustee, dated May 2, 1935, recorded in said
Clerk's Office, in Deed Book 16 . . , at page 526.
Wherefore, your petitioner being unable for the reason
aforesaid to acquire the said real estate hereinbefore described for said purposes, prays for the appointment of Commissioners, as provided by law, to ascertain what will be a just
compensation for the lands or other properties, proposed to
be condemned herein, and to award the damages, if any, re-

24

Supreme Court of Appeals of Virginia

suiting to the adjacent or other property of said owner, or
to the property of any other person, or persons, beyond the
peculiar benefits that will accrue to such property, or properties, respectively, from the construction and operation of
said highway.
Respectfully submitted this 11th day of April, 1940.
page 6

r

H. G. SHIRLEY,
State Highway Commissioner of Virginia.

By WARD SWANK
State of Virginia,
City of Harrisonburg, to-wit :
This day Ward Swank personally appeared before me,
Koontz, a Notary Public, in and for the City and
State aforesaid, whose term of office expires on the 13th day
of September, 1942, and made oath that he is attorney for
the State Highway Commissioner of Virginia, in the above
proceedings, and that the matters stated in said petition are
true.

Janct s~

Given under my hand this 11th day of April, 1940.
JANET S. KOONTZ,
Notary Public.
page 7

r ORDER

APPOINTING COMMISSIONERS
ENTERED APRIL 24, 1940

It appearing to the Court that ten days notice of the intention of H. G. Shirley, State Highway Commissioner of Virginia, to apply to the Court for the appointment of Commissioners to ascertain ·what would be a just compensation
for the land and other property proposed to be condemned in
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this proceeding for the ·use in the construction, reconstruc. tion, alteration, maintenance and repair of a portion of the
road embraced in the State Highway System, Route 12, Rock. ingham County, Virginia, situate between the S. C. L. of
Elkton and Island Ford, and to award the damages, if any,
resulting to the adjacent or other property of the owner or
owners, or to the property of any other person, or persons,
beyond the peculiar benefits that will accrue to such properties,
respectively, from the construction and operation of said
highway, has been given to M. H. Long, the fee simple owner
. thereof, and to G. S. Harnsberger, Trustee, that on the 24th
day of April, 1940, said H. G. Shirley, State Highway Commissioner of Virginia, filed in the Clerk's Office of this Court,
marked "Exhibit X," memorandum and petition in compliance
with the provisions of law, for such cases made am:]. provided;
and that the land and other property sought to be condemned
in these proceedings is wanted for the above described uses
and purposes; and that the said land is within the County of
Rockingham; the Court doth accordingly this 24th. day of
April, 1940, hereby appoint W. B. Keezell, Thomas Moore,·
·
John A. Miller, John J. Nicholas, and C.H. Knupp,·
page ·g ~five disinterested free holders residing in said
County of Rockingham, any three or more of whom
may act, for the purpose of ascertaining a just compensation
for said lands and other property and a warding the damages,
if any, resulting to ·the adjacent or other property of the
owner, or to the property of any other person, beyond the
peculiar benefits that will accrue. to such properties, respectively, from the construction and operation of said highways
and the Court doth designate W/ednesday, the 8th day of May, ·
- 1940, at ten o'clock, for the said commissioners to meet on
said premises.
ORDER CONFIRMING COMMISSIONERS' REPORT
ENTERED JUNE 22, 1940
On this 22nd day of June, 1940, came again the plaintiff.,
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by counsel, and the defendant, by counsel, and thereupon the
Court having inspected and considered the report of the
condemnation commissioners, which was filed in the Clerk's
Office of this Court in this case on the 21st day of May, 1940,
and the exceptions filed thereto by the defendant, M. H.
Long, herein on the 24th day of May, 1940, and the Court
having heard argument of counsel on said exceptions and
said report, and being of opinion that said exceptions set out
no sufficient grounds for setting aside said Commissioners'
report, doth accordingly so adjudge, order and decree, and
doth hereby overrule said defendant's exceptions to said Commissioners' report.
And it appearing to the Court that more than
page 9 ~thirty ( 30) days have elapsed since the filing of
said Commissioners' report; and that the Stat~
Highway Commissioners, plaintiff herein, has paid to J. R·.
Switzer, Clerk of this Court, the sum of $1204.75, as ~scertained by said Commissioners in said report, and that the
property hereinafter described is necessary for the use of the
. State as State Highway, therefore the Court doth hereby approve, ratify and confirm said report in all respects, and doth
confirm unto the Commonwealth of Virginia, as provided by
Statute, the fee simple title to all that certain property belonging to M. H. Long, defendant herein, and described as follows: That certain strip or strips of land situate about one
and one-half miles south of Elkton, in Stonewall District,
Rockingham County, Virginia, through the lands of M. H.
Long, as shown by lines on a blueprint map of a portion of
Route 12, State Highway System, identified as Sheet 9-10,
Project 1161-Al, Route 12, on file in the offices of the Department of Highways, at Richmond, Virginia, and bounded as
follows: "Beginning at a point on the centerline of Route 12,
between Island Ford and S. C. L. of Elkton, shown on plans
as being Sta. 1490+ 39, being the point of encroachment;
thence N. 86° 28' E., 1495.3 feet, to Sta. 1505+34.3; thence
to the left on a 3°00' curve, 633.3 ft. to Sta.1511+67.6; thence
- N. 67° 28' E. 305 ft. to Sta. 1514+ 72.6; thence to the left
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on a 4 ° 00' curve, 307.4 feet to the point of digression, being
Sta. 1517+80. Also beginning at a point shown on the plans
as Sta. o+oo Wye CB thence to the left on an 81.33 ft. radius
curve, 89.6 feet to Sta. 0+89.6=Sta. 1490+51.7 Wye "AB";
thence 98.3 ft. to Sta. 1491+50-B, being the end of connection with Rt. 605. The land to be acquired
page 10 rhereunder being a strip or parcel of varying width
lying on the north (left) side of and adjacent to
the hereinabove described centerline and being 00 ft. in width
at Sta. 1490+39; thence widening with the center of Rt. 605
to 33 ft. at Sta. 1490+60 and continuing 33 ft. wide to Sta.
1511+67.6; thence widening to 40 ft. at Sta. 1515+00;
thence narrowing to 33 ft. at Sta. 1517 +oo and continuing
33 ft. wide to Sta. 1517 + 15 ; thence diverging from said centerline and narrowing with the property line of J. Malcolm
Samuels to 00 ft. at a point 33 ft. opposite Sta. 1517 +89.
Also a strip or parcel of varying width lying on the South
(right) side of and adjacent to said centerline and being 45
ft. in width at Sta. 1491 +oo; thence narrowing to 33 ft. at
Sta. 1493+00 and continuing 33 ft. wide to Sta. 1505+34.3;
thence widening to 70 ft. at Sta. 1507+50; thence widening
to 80 ft. at Sta. 15 IO+OO; thence narrowing to 33 ft. at St~
1513+00; thence widening to 40 ft. at Sta. 1514-72.6;
thence widening to 46 ft. at Sta. 1516+85; thence narrowing
with the property line of J. Malcolm Samuels to 00 ft. at Sta.
1517+15. Also a strip or parcel of varying width lying on
the southeast (left) side of and adjacent to the centerline of
\\Tye "CB" and connection with Route 605 and being 45 ft.
,vicle at Sta. 1490+89.6=Sta. o+oo; thence narrowing to
25 ft. at Sta. 0+89.6==Sta. 1490+51.7; thence narrowing
to 16 ft. at Sta. 1491+50."
Said strips or parcels contain 4.75 acres, more or less, of
which 0.02 acre is included in the present right of way and
4.73 acres, more or less, additional land. The Clerk of this
Court is hereby directed to pay said sum of $1204.75 to
the said M. H. Long, or to his attorney of record
page 11 rin this proceeding, and further directed to record
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and ·index said Commissioners' report and a copy of this
order in the current deed book in his office.'
And nothing further remaining to be done in this cause,
the same is ordered stricken from the docket.
To the action of the Court in ov.erruling the defendant's exceptions to said Commissioners' report, the defendant,_ by
counsel, excepted, on the ground set forth in the exceptions
filed by the defendant on May 24, 1940, to the report of the
condemnation Commissioners which exceptions are to be
read as a part hereof, as though written out herein.
page 12

r BILL OF EXCEPTIONS TAKEN
BY THE DEFENDANT,
M. H. LONG

Be it remembered that heretofore, to-wit, on the 8th day of
May, 1940, the day set for the ·hearing of this action before
the Condemnation Commissioners, as shown by the order .of
the Court entered in this action on April 24, 1940, the Court
g·ave the said Condemnation Commissioners the following
instructions, which were all of the instructions given i~ this
~action, namely:

"INSTRUCTION NO. 1
The Commissioners are directed to go upon the lands sought
to be condemned in this proceeding, examine the same, and
consider all the facts and circumstances surrounding the situation and likely to enter into the determination of the questions presented for their decision, and then to ascertain what
is the value of the land taken, the effect of such taking upon
the residue of the tract, and to allow just compensation therefor.
Just compensation as here used means a fair and full
. equivalent for the loss sustained by the taking for public use.
It would be unjust to the public if it were required to pay
more than a fair value for the loss sustained by the property
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owner in the taking of his property for the general good,
and it would be unjust to the owner if he should receive less
than a fair value for such loss. To arrive at this fair value,
the interest of the public and of the owner, and all of the
circumstances of the particular appropriation
page 13 rshould be taken into consideration."
"INSTRUCTION NO. 2
The Commissioners are instructed that the value of the
property taken is its market value, and that the market value
0£ property is the price it will bring when offered for sale by
one who desires, but is not obliged, to sell, and bought by one
who is under no necessity of having it.
In determining the value of the land taken the commissioners shall consider its character, quality, location with
reference to the residue of the tract and all the capabilities
and uses to which it may be applied or for which it is adapted."
"INSTRUCTION NO. 3
The Commissioners are instructed that the measure of
,famages to the residue of the tract, a part of which is taken,
ii any, is the difference between the market value of such
residue, immediately prior to the taking, and its market value
immediately after such taking.·
That it is the present actual value of the land, with all its
adaptations to general and special uses, but not its prospective,
speculative or possible value based upon future expenditures
and improvements that is to be considered.
That the Commissioners should consider all elements of
damage brought to their attention either by the testimony of
witnesses, or upon a view of the premises, and then assess
such damages as the landowner may suffer, based upon the
<lifference between the market value of the property imme-diately before and immediately after the improvement.
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But the Commissioners are further instructed
that they must not take up separate items of damages, if any, and award separate damages for them, and add
them together and say that is the damage suffere~."
"INSTRUCTION NO. 4
The Commissioners are instructed that if they believe
from their view of said land and from the evidence before
them that there is any enhancement in the market value of
the land owner's remaining property, a part of which is sought
to be taken herein, by reason of the construction or improvement contemplated or made by the Highway Commissioner.
then the Commissioners must off set the amount of such
enhanced value against the damage, if any, resulting to such
remaining property of the land owner by reason of such
construction or improvement; provided such enhancement in
value shall not be offset against the value of the property
taken; and provided further that if such enhancement in
value shall exceed the damage, there shall be no recovery
against the land owner for such excess. The burden of proof
to establish the enhancement, if any, in the market value of
the property, is on the State Highway Commissioner."
"INSTRUCTION NO. 5
The Court directs the Commissioners to demean themselves as though they were a trial jury in attendance upon
court and not allow any one outside of the Commission to
discuss privately with them any of the questions involved in
this case, nor should the Commissioners, or any of them, come
to a final conclusion on any of the questions in
page 1S rvolved until all of the evidence has been introduced
and argument had."
That the defendant, M. H. Long, then and there objected
to the giving of the aforesaid Instruction No. 4 and excepted
to the giving of said instruction on the ground that the "en-

/
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hancement" referred to in said instruction was related .solely
to the "market value" of defendant's remaining land, and in
no way to the actual usable value of the same, and that the
said instruction would cause the defendant to pay for the
general and community benefits, if any derived from the
construction of the highway involved in this action, instead
of limiting said enhancement, if any, to the special, peculiar,
direct, and proximate benefit to the remaining lands of the
defendant.
That later on in said action, to-wit, upon the hearing on
the exceptions filed by the defendant to the report of the
condemnation commissioners, which exceptions are hereinafter fully set forth, said exception was renewed, and the
&aid defendant further excepted to said instruction on the
grounds that the following quoted portion of Section 1969j
of the Virginia Code, to-wit,
"In all cases under the provisions of this section, the enhancement, if any, in value of the remaining property of the
landowner by reason of the construction or improvement
contemplated or made by the commissioner, shall be offset
against the damage, if any, resulting to such remaining property of such landowner by reason of such -construction
or improvement, provided such enhancement in
page 16 rvalue shall not be offset against the value of the
property taken; and provided, further, that if such
enhancement in value shall exceed the damage, there shall
be no recovery over against the landowner for such excess.",
on which provision of said Section the Circuit Court based its
instruction, did not change the prior law as theretofore contended for by the said defendant, but that the object of said
provision was simply to designate out of what fund the enhancement, if any, should be deducted, and to declare that
there could not be a personal recov~ry for the enhancement,
if any, against the land owner in any case, and that, if said
provision of said- Section 1969j' above quoted was intended to
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t"hange the principles of law set out in Shfrley vs. Russell, 149
Va. 658; 140 S. E. 816, or is susceptible of such an interpretation, then said provision is· unconstitutional, because it
is clearly contrary to the prior judicial interpretation of Section 58 of the Virginia Constitution.
That, at the time of giving said instructions, as aforesaid,
the said defendant, M. H. Long, prayed the Court to give the
following instruction, to-wit:
"In arriving at the damages to the residue of the tract,
the Commissioners should consider the costs, if any, of .
adjusting the residue of the property to the new conditions
brought about by the construction of the highway in question, and the inconvenience, if any, to which the land owner
will be subjected on account of the location of
page 17 ~said road in the future pperation of said farm."
The Court refused to give said instruction, to which
action of the Court the said defendant excepted, on
the ground that said instruction was necessary because it
defined the only ,vay in which the defendant could receive
just compensation as provided by law.
That, upon the aforesaid date set for the hearing· of
this action by the said Condemnation Commission, to-wit,
May 8, 1940, the said defendant, on his behalf, took certai~ oral evidence, and filed therewith certain exhibits, the
said oral evidence and exhibits being all of the evidence and
exhibits taken in this action. The plaintiff did not take any
oral evidence, but relied upon the view of the Commissioners.
Said oral evidence is fully and at large set forth in a stenog·raphic report of the same, which is captioned as follows:
''Testimony adduced by the defendant, M. H. Long, before ·the Condemnation Commission on May 8, 1940, comprising 32 pages numbered from 1 to 32 both inclusive, in
the action of H. G. Shirley, State Highway Commissioner
of Virginia v. M. H. Long, &c." Said exhibits are identified
by the signature of the Judge, and the said evidence is
certified by the Judge of said Court as· follows :
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"The preceding 32 pages of testimony is all of' the evidence except the exhibits herein referred to, which are
identified by the signature of the judge, introduced by the
defendant. The plaintiff introduced no evidence but relie.d
upon the _view of the Commission.",
page 18 · twhich statement is signed by the Judge, all of
which evidence is set out in said certificate of
the evidence, which is hereby made a part of this bill of
exceptions, and said certificate is attached hereto .
. That the report of the Condemnation Commissioners was
filed in this action on the 21st' day of May, 1940, and the
said report, so far as relevant to the issues now being presented, is as follows :
"REPORT OF COMMISSIONERS
We, W. B. Keezell, Thomas Moore, John A. Miller, John
J. Nicholas and C. H. Knupp, being the five commissioners
acting under the order of appointment entered in this matter
on the 24th day of April, 1940, to ascertain what will be
a just compensation for such part of the land of the freehold whereof M. H. Long is the tenant and owner and
for such other property as is proposed to be taken by a.
G. Shirley, State Highway Commissioner of Virginia, and
to assess the damages, if any, resulting to the adjacent or
other property of said tenant or owner, or the property of
any other person, beyond the peculiar benefits that will
accrue to such property, or properties, respectively, from
the construction, reconstruction, alteration, maintance and
repair of a portion of the road embraced in the State High,vay System, Route 12, in Rockingham County, Virginia,
~ituate about one and one-half miles south of Elkton, through
or along the lands of M. H. Long, ·as shown by lines on a
blueprint map of a portion of said road, idenpage 19 rtified as Sheet 9-10, Project 1161-Al, Route 12,
on file in the offices of the Department of Highways at Richmond, Virginia, a copy of which is attached to
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the petition herein as a part thereof, do report and certify
as follows:
( 1) That at ten o'clock, ~· m., on Wednesday, the 8th
clay of May, 1940, pursuant to the direction of said orders
your Commissioners having first been duly sworn, met on the
said part of said lands of said owner and viewed and examined
the ~ame.

***********
Said strips or parcels contain 4.75 acres, more or less,
of which 0.02 acres is included in the present right of way
and 4.73 acres, more or less, is additional land.
( 2) And upon a view of the part aforesaid, and of the
adjacent and any other property of said O\vner and of the
property of other persons, if any, who will be damaged in
their property by the construction, reconstruction, alteration, maintenance and repair of said portion of said highway,
we viewed and examined the part, as aforesaid, and that
of any other person or persons, which would or might be damaged by the construction, reconstruction, alteration, maintenance and repair of said portion of said highway. Your Commissioners then adjourned to meet at two o'clock, p. m., on
vVednesday, the 8th day of May, 1940, in the room of the
Board of Supervisors of Rockingham County, in the Court
House at Harrisonburg, Virginia, for the further consideration of said matter.
( 3) That pursuant to said adjournment your
page 20 }Commissioners again met at the time and place
last above mentioned, heard testimony, and further
considered the matter, and do now report that upon such
evidence as was produced before us, and upon the view of
said premises, we are of the opinion and do certify that
for the part of the said M. H. Long land taken in this
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proceeding the sum of $354.7 5 will be a just compensation.
And we do further ascertain that the damages to the adjacent
or other property of said M. H. Long, tenant and owner,
by reason of the construction, reconstruction, alteration,
maintenance and repair of said portion of said highway, beyond the peculiar benefits that will accrue to such property
from said operations is the sum of $850.00.
( 4) vVe do further ascertain and report that there will
Le no damage to the property of any other persons by
reason of said construction, reconstruction, alteration, maintenance and report of said portion of said highway.
The oath taken by the Commissioners is attached to and
returned with this report.

***********
That the said defendant, on May 24, 1940, filed his exceptions to said report, which exceptions are as follows :
"Exceptions filed by the defendant to the report of the
Commissioners heretofore filed in this action.
M. H. Long, defendant in the above entitled action, excepts to the report of the Commissioners filed in
page 21 rthis action on May 21, 1940, wherein the Commissioners awarded $354.75 for the 4.73 acres
of land taken, and $850.00 for the residual damages, and
assigns the following grounds of error :
( 1) That the said award of $354.75 for the land taken is
inadequate.
(2) That the said award of $850.00 for residual damages
is grossly inadequate, and entirely out of line with
the evidence of the case. The Commission proceeded either
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on erroneous principles or was influen~ed by passion or
·prejudice, or disregarded the evidence of the case.
The evidence in the case clearly shows that the minimum
award for residual damages should have been at least
$3,000.00.
'

( 3) That 'Instruction No. 4', given by the Court to the
Commission is an erroneous instruction in that it told
the Commission to deduct 'any enhancement in the
market value of the land owner's remaining property' from
the residual damages, if any, suffered by said land owner,
and thus made the land owner pay for a community or
general benefit, if any accrued from the construction of the
new road, as distinguished from a special, peculiar, direct,
or approximate benefit to the residue of the land owner's
tract.
Before any alleged enhancement in value can be deducted from the residual damages, the actual, usuable value
of the land must be increased as well as its market
page 22 }or salable value, and not merely the latter. That
said insruction is contrary to the principles of law.
enunciated in Shirley vs Russell, 149 Va. 658, 140 S. E.
816, and which had been the law in Virginia for more than
one hundred years.
( 4) That the following quoted portion of Section 1969j
of the Virginia Code, to-wit:
'In all cases under the provisions of this section, the
enhancement, if any, in value of the remaining property of
the land owner by reason of the construction or improvement
contemplated or made by the commissioner, shall be offset
against the damage, if any, resulting to such remaining
property of such land owner by reason of such construction or
improvement, provided such enhancement in value shall not
be offset against the value of the property taken; and provided, further, that if such enhancement in value shall
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exceed the damage, there shall be no recovery over against
the land owner for such excess.',
was not intended to and did not change the principles of
law enunciated in the case of Shirley vs. Russell, supra.
The object of that amendment was to designate out of what
fund the enhancement, if any, to the actual, usuable value
to the remaining lands should be deducted, and to declare
that there could not be a personal recovery over against
the land owner.
Had the Legislature intended to change the law as stated
in Shirley vs. Russell,-supra, it could easily have
page 23 ~clarifi~d such intention by using the term 'market
.
value' instead of the word 'value.' It is a well
established principle of construction that where a word
has been judicially defined, as the word 'value' has been, lhe
Legislature in its subsequent enactment is supposed to use
said word with the same meaning.
( 5) That if said amendment to said Section 1969j was
intended to change the principles of law set out in
Shirley vs. Russell, supra, or is susceptible of such an interpretation, then said amendment is unconstitutional, because it is clearly contrary to the prior judicial iriterpretation of Section 58 of the Virginia Constitution.
(6) That the Court erred in not giving defendant 'Instruction No. 5,' which was as follows:
'In arriving at the damages to the residue of the tract,
the Commissioners should consider the costs, if any, of
adjusting the residue of the property to the new conditions
brought about by the construction of the highway in question,
and the inconvience, if any, to which the land owner will
be subjected on account of the location of said road in the
future operation of said farm.'
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This instruction was necessary, because it defined the
only way in which the defendant could receive just compensation as provided by law."
That the said Court, by its order entered in
page 24 rsaid action on June 22, 1940, overruled said exceptions, and ratified, approved,· and confirmed said
report, and ordered that the total amount of the damages
allowed by the Condemnation Commission in this action~
to-wit, the sum of $1,2004.75, be paid to the defendant or
his counsel of record, and dismissed the aforesaid action
from the docket of the Court.
Thereupon, the said defendant excepted to the action of
the Court for the reasons set forth in the exceptions theretofore filed by the said defendant to the report of the Condemnation Commission.
The said defendant, M. H. Long, prays that this, his
hill of exceptions No .. 1, and the certificate of the evidence
may be signed, sealed,· Iand enrolled and made a part of the
record in this cause, which is hereby accordingly done this
2nd day of July, 1940, within sixty days after the rendition
of the final judgn1ent in this action and after it appeared
in writing that Ward Swank~ attorney for H. G. Shirley,
State Highway Commissioner of Virginia, had been given
reasonable notice of the time and place of tendering said
bill of exceptions to the J ud~e of said Court for his signature.
(signed)

H. W. BERTRAM
Ju~ge.

(SEAL).

To J. R. Switzer, Clerk of the Circuit Coiwt of Rockingham
County, Virginia:
You will note the filing of the foregoing bill of exceptions.

Given under my hand this 2 day of July, 1940.
(signed)

H. W. BERTRAM, Judge.
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page 25

r

Filed in the Clerk's Office of the Circuit Court
of Rockingham County, Virginia, this 2nd day of
July, 1940.
(signed)

J.

ROBERT SWITZER, Clerk.

Testimony adduced by the defendant, M. H. Long, before
the Condemnation Commission on May 8, 1940, comprising
32 pages numbered from 1 to 32 both inclusive, in the action
of H. G. Shirley, State Highway Commissioner of Virginia
Y. M. H. Long, &c.
Testimony taken the 8th day of May, 1940, in the office
of the Board of Supervisors, in Rockingham County Court
House, in Harrisonburg, Virginia1 before the condemnation
commissioners in the above entitled matter, to be read as
evidence in the same, the testimony of Mr. J. R. Preston
being taken on behalf of the plaintiff, and the testimony of
all the other witnesses being taken on behalf of M. H. Long,
one of the defendants.
PRESENT:

Ward Swank, Esq., Attorney for H. G.
Shirley, State Highway Commissioner of
Virginia.

PRESENT:

Geo. S. Harnsberger, Esq., Attorney for
M. H. Long.

Mr. J. R. Preston, a witness introduced on behalf of the
plaintiff, being first duly sworn, testified.
Direct examination was conducted by Mr. Swank.
1

Q. You are Mr. J. R. Preston?
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]. R. Preston
A. Yes sir.
.
2 Q. Mr. Preston, what position do you occupy
page 26 rwith the Highway Department?
.
A. Senior Highway Engineer, in the Right of
vVay Division.
3 Q. You are familiar with the land involved in the present
proceeding of the Highway Commission vs. M. H. Long,
are you not?
A. Yes sir.
4 · Q. Please stae the amount of land sought to be acquired
in this proceeding.
A. 4.73 acres.
5 Q. What is the distance through Mr. Long's land?
A. 2,730 feet, approximately one-half a mile.
Cross-examination of witness by Mr. Harnsberger:
1 XQ. What is the width of the road except at the _wider
points on curves?
A. The minimum width is 66 feet.
2 X Q. Then how wide is it in other parts?
A. It varies in width. I will have to look at the map. A.
(continued). At the widest point, that is almost opposite
Mr. Long's barn, it is 113 feet wide. Only 33 feet of that
is on the north side that is next to the house; 83 on the
other side of the center line which extends up into the hills.
3 XQ. How close is the road to the barn at the nearest
point?
A. The center of the road is 85 feet from the nearest
part of the barn. With 33 feet off, that would be 52 feet
from the nearest corner of the barn to the nearest point
on the right of way.
4 XQ. So that the road does come to within 52 feet of
iliebun?
·
.
A. The right of way comes within 52 feet of the barn.
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5 XQ. The road covers practically all of the right of way,
don't it?
A. No sir, the roadbed is only 34 feet, so that the road
itself would be 52 plus 16,-would be 66 feet, the· road itself to· the barn.
6 XQ. Can.you tell us how much of a fill was
page 27 rmade in the road to the south of the Long barn?
A. I don't believe that you have asked me the
question you want to ask. Directly south to the barn itself
is a cut. That is west.
Mr. Harnsberger : South-west.
Witness : Almost due west.
Mr. Harnsberger: All right, due west then.
Witness : Do you want to know the deepest point? 7Yi
feet on the center. I can't tell about the sides on this map.
It won't be much more than .that on either side.
7 XQ. You have· drained all the water on the south-eastern side of the road, beginning near the barn, to a point
a.bout mid-way of the pasture land?
A. Yes sir.
8 XQ. And you have also drained back in that direction
the water that accumulates at the south-western end of the
Long land ?-Down to the same point in the middle of the
bottom?
A. Yes, sir, that is the natural way for the water to drain.
It would drain that way anyhow, whether the road was there
or not.
9 XQ. It wouldn't be accumulated though.
A. Yes, there is a ditch that divides the two fields. The
water has always gone down in the ditch, I imagine.
10 XQ. But there wasn't any draiµ from the barn to about
the center of the meadow?
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A. Not from the barn, but from a point about half way between the barn to where the pipe is now. We h~d an additional pipe in between there and the barn. We intended to
put one in there, but Mr. Long asked us not to put it in, and
we didn't put it in. Instead, we put in ditches on each .side
of the highway along the right of way to carry the water to
the pipe in the middle of the bottom.
page 28 ~ 11 XQ. If you had put in the pipe that yoll
suggested, it would have thrown the water on his
bottoms instead of in the drain, wouldn't it?
A. Possibly so. It would have spread the water. It
wouldn't have carried it all through in one place, as you
suggested a minute ago.
Witness dismissed: recalled, later. Se Pages 31 and 32.
Mr. M. H. Long, a witness introduced on his own behalf,
being first duly sworn, testified.
Direct examination was conducted by Mr. Harnsberger.
1 Q. Please state your age, residence, and occupation.
A. Seventy; a farmer; and reside about two miles south of
Elkton.
2 Q. Reside on the farm through which this land is being
condemned?
A. Yes sir.
3 Q How long have you lived there, Mr. Long?
A. Well, I was four years old when I came there. That
leaves sixty-six that I have been there.
4 Q. How many acres in the tillable portion of the farm?
A. About a hundred acres.
S Q. And I believe you have something like 500, the
greater portion of which is on the south-eastern side of the.
new road, which is largely timber land and brush land and
grazing?
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A. Yes sir.
6 Q. What is the character of the soil on the north-western
side of the road?
A. Just as good land as there is anywhere in the Valley of
. Virginia. It is Shenandoad River bottom land.
vage 29 ~ '7 Q. Approximately how much of this hundred
acres lies to the south-eastern side of the new
highway that we are talking about.
A. About 9 acres.
8 Q. You mean of the tillable land?
A. Yes; one field of about 9 acres.
9 Q. State whether or not ypur tillable landA. Now, wait a minute. There is another bottom up there,
sort of cut off on the other side, that we weren't considering.
Considering the hundred acre, I was not counting the tillable field on the Hawksbill.
10 Q. For the benefit of the Commission, ·was that a field
that they could see looking up the gorge from the bridge.
A. Yes.
11 Q. State whether or not you have adequate buildings
and improvements for a hundred acres of land.
A. I feel that I have as good an outlay of out-builditigs as
would be on any ordinary farm of 100 acres, or even more.
12 Q. I am herewith handing you a photograph marked
"Ex. Picture No. 1," and am asking you to state what it
shows.
A. That picture represents my approach to the property
prior to the construction of this new road,-my driveway
which is underlaid with stone, back from the river road, to
my home which is in behind the shade trees. The out-buildings are in behind that. The small building to the right of the
lane is a tenant-house.
13 Q. State whether or not that picture shows your bot.
tom land in front of your house.
A. It does. The field on the left is being prepared for
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- corn at the present, and the land on the right is in clover.
14 Q. State whether or not there are any gates on your
lane to your house from the old road.
page 30 t A. No sir, I had a gate a short distance from
the railroad which I shut occasionally when I felt
like I would like to graze along the lane and around the parking or hitching lot. I used that gate for that purpose. Also
I permitted the railroad just a few weeks ago to put a cut
across this same driveway, on the west side of the road, to
keep stray· cattle off from their right of way, as I was not
using this road at the present.
15 Q. The permission that you have just referred to that
you gave to the Railroad Company was done after the construction of the new road back of your house?
A. Yes sir, just a couple weeks ago.
16 Q. Is there anything else?
A. Nothing else on this one, I suppose.
17 Q. I am herewith handing you a photograph filed as
'';Ex. Picture No. 2," and will ask you to state what that
shows.
A. _That shows a closer view of my residence. It shows
this hit~hing or parking lot just in front of my residence,
with the house under the maple trees. The house to the
right would be the tenant house previously referred to.
18 Q. I am herewith handing you another photograph
marked "Ex. Picture No. 3," and will ask you to explain
somewhat in detail what that shows, and indicate on that
about where the new road is.
A. This picture shows a part of my barn-lot, barn-yard
I reckon you would call it. The new road is about where
these stumps on the picture show. From thereon through,
this picture will show the out-buildings as they come. You
.will find on the right, approaching from the new road, which
will be my future approach, I will first come to the barn. The
next will be a hog pen, hen-house, ladies' toilet, wood-shed,

M. H. Long vs. H. G.. Shirley, State Highway Com.

45

M. H. Long
smokehouse, dairy, kitchen door, through the dining-room
door to my living-room, to the front. On the
page 31 ~left, there will be men's toilet, automobile shed,
tenant-house. And in the center we have the corn
crib that will have to be moved some way and somewhere.
And from this, you can see what a view we had before. From
the front of my house, the railroad, the river, and beyond,
the Massanutten Mountain as a landscape view, with north
and south a mile or two each way to look.
19 Q. I am hading you a photograph, marked "Ex. Pic_ture No. 4," and will ask you to state what that shows.
A. This is the remainder of· that barn-yard that No. 3
covered part of, and this will cover some more of it. We
have here the barn entrance; here we have my calf stable,the door is standing open. My younger stock was always
. raised in winter in this barrr-lot or yard. Their access to
water was cut through and towards the creek.
20 Q. Which direction was that?
A. That would be just about east.
21 Q. The creek ran very close to that small building
shown on this particular picture?
A. The creek is just beyond the small building which is
a machine-house.
22 Q. State whether or not the new road takes the machine-shop.
A. The new road takes the machine-house, just along
where the cows are standing, and a slight corner of the fence
near the machine-house.
23 Q. Have you moved your machine-shed?
A. I have.
24 Q. What did it cost you to move it?
A. $115.00 in cash money. I have the calculation for it.
I furnished the new lumber for about half of the weatherboarding, and the plates and rafters. That was not included in the $115.00. And my supervision of the
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~age 32 rwork I think should have some consideration.
25 Q. State whether or not the loc~tion of the
new road, as you have described it there, interferes with y<;>ur
watering of the stock from that portion of the barn-yard
where you kept your young stock.
A. I will have to make re-arrangements to do so by running a stock lane to the creek and maintaining two flood gates
I reckon we will call them, some sort of fence. That will also
be used for watering these upper fields, too.
26 Q. I am handing you another photograph, marked "Ex.
Picture No. 5," and will ask you to state to the Commission
what that shows.
A. Well, that is a part of the same barn-lot or yard, prior
to the construction of the new road. Out to about the lefthand corner of this picture would be the present road. I could
use that as a lane to both of the south fields, also to haul tht.
products out of those two fields would come through this
roadway or stock-way. I had a gate into the one field. It
it become necessary, I could use that gate; otherwise, I could
vass through an opening in the fence at the old locust trees
south of this barn-lot. The gate to the right at this point is
one that would be used in bringing the products from the
west side of the railroad, or in traveling from my front
entrance of my place to the barn-lot. This picture shows
the two south fields. That road now cuts diagonally across.
Anything else you want me to say about that?
27 Q. State whether or not, since this road has been constructed, you can get through the bars as shown on the picture
to get to your upper field.
page 33 r A. Yes, all of that will have to be eliminated
and re-arranged.
28 Q. Now state whether or not since the construction of
the new road you have any means of watering stock from
either of the fields shown to the south of the bars or the ·gate.
A. Not under the present conditions. Arrangements can
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be made to the south field south of the barn to the creek~
The second field to the south, which will be to the east of the
new road, there is no way to get stock to water, practically
no way.
29 Q. There is no practical way, you mean?
A. No practical way to get water to that south field.
30 Q. Now, state whether or not the fill about which I
asked Mr. Preston a few minutes ago is deep enough to provide you an underpass for your stock, from the field shown
there that you would enter from the bars to the other field on
the south side of the road.
A. At a point where a ditch crosses under this highway, _
the grade pegs for the road showed six feet three tenths,
six point three, which I feel was adequate to make the cattle
pass into the first field next to the barn. From that point,
cattle could have been watered at the creek the same as the
first field.
31 Q. Did you ask for such a pass?
A. Yes sir.
32 Q. Whom did you ask?
A. Mr. Preston.
33 Q. You didn't get it, did you?
A. No sir.
34 Q. State .whether or not the pasture that you have
ref erred to that lies along the foot of the ridge as you approach it from the bars was any value to you?
A. Just as much value as any part of my land. 'f.hat is
g-rass land. It may look a little rubbish to you all today, but
I haven't had means and opportunity to trim it out,
page 34 rbut that is all real grass land, all the way around
to the foot of the giant's grave.
35 Q. That is what you call the mountain back of your
home?
A. Yes.
36 Q. Mr. Long, state whether or not, smce the con-
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~truction of this new road, you will have to have any gates
to the rear of your present dwelling to approp.ch the new road.
A. There will have to be two.
37 Q. Why and where?
A. There will have to be one somewhere between the barnlot or yard and the house, and there will have to be one between
the barn-lot and the highway.
38 Q. Why?
A. You wouldn't want the stock to get out on the highway ·
'1t1d you wouldn't want the stock around your house.
39 Q. So then, as I understand you, every time you
wanted to get to Elkton on the highway or anywhere else,
you would have to open and close- two gates?
A. Yes.
40 Q. State whether or not you had to open and close any
gates on your old road.
A. No sir.
41 Q. State which is the shorter road to the depot and
the Post Office at Elkton from your home.
A. The .old road was three-tenths of a mile nearer, by
speedometer on the car.
.
42 Q. State how much of the old road was macadam.
A. About half of it, about a mile.
43 Q. State the condition of the balance Qf the road.
A. A gravel road; properly maintained, would be very good.
44 Q. State whether or not there are any other persons
between the intersection at the south end of your
page 35 ~farm of the new with the old road and the intersection of the road that Samuels use to come otit
to the macadam road.
A. No one.
45 Q. That portion of the old road goes over the lands of
Mr. Samuels and over your land entirely?
A. Yes sir.
46 Q. Nobody else affected?
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A. No sir.
47 Q. You referred there in your remarks about one of
the pictures to the corn-crib. Give us an estimate of what
that will cost to move.
A. If I had some place to put it, it would cost $150.00 to
put it, but I don't know where to put it. It will have to go
somewhere.
48 Q. We observed on the ground this morning, as you
come off of the macadam portion of the new road a level
stretch of ground, on a portion of which there was a ramp
leading down from the new road to the corn crib. State in
what condition the Highway Department left your outlet
and who made the change there?
A. The Highway Department opened a .ramp through
the cut and made a fill or ramp; the remainder of this ramp
or excavation, put it excavation, was constructed under my·
agreement with the road contractor.
49 Q. As I understand you, the Highway Department
left you with a small cut in the bank so that you could approach the main highway. How wide was it, do you remem·ber?
A. I don't remember exactly, but it seemed to me it was
18 or 20 feet.
50 Q. Then how many feet-did you have removed?
A. Well, I reckon I had a hundred feet removed.
51 Q. In other words, if the situation had remained toaay
as the Highway Department left it, there would
page 36 ~have been an embankment ~:m the north side of this
entrance which they had made like there is near
the old bars on the south side?
A. Yes.
· 52 Q. State what was the approximate cost of the removal
of that bank and the construction of the present ramp.
A. The contractor's foreman made a little estimate around
five or six hundred dollars.

50

Supreme Court of Appeals of Virginia
1vf. H. Long

Mr. Swank: I want to enter an objection to this testimony
on the ground that this was simply an agreement made by
Mr. Long with the contractor, and that it was not a duty of
the Highway Department to remove the bank in question.
Mr. Harnsberger: The object of this testimony is to show
the Commission that it would cost Mr. Long from five to
six hundred dollars to have made as good an entrance to his
property as he has to-day, in addition to what the Highway
Department left there.
53 Q. State whether or not there v.rere any surveys in
regard to the location of the present new highway besides
the one where they located it.
A. The firsf survey was along paralleling the Railroad.
54 Q. Then how many more did they make?
A. Just one more.
55 Q. State whether or not you made any proposition or
statement to them in regard to your willingness to have it
along the Railroad.
Mr. Swank: I object to this question because the purpose of
the present Commission is to fix the damages resulting from
the location of the road where it was actually located. Any
discussions or proposition that may have taken place
between Mr. Long and the Highway Department
page 37 rwith respect to other locations are entirely immaterial.
A. I used every effort I knowed how to get that road along
the Railroad, not exactly saying that I would give them a
right of way, but intimated to that effect and said I would
·-I did say there would be no trouble in settling with me.
Mr. Swank: I moYe to strike out the answer of the witness
on the ground that it is immaterial.
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Witness : There is some more of it. You may strike it all
out, but there is some more. I also made them a proposition,
-this was Mr. Bell, a representative of the Highway Department,-that if they would tange it off from the Railroad south
of my old entrance a few hundred yards, and pass through
\,vithin 100 feet,-a hundred yards,-a hundred feet, of my
house, ,ve could settle.
56 Q. Ii:i other words, as I understand you, they would
have had no trouble with you at all if they had kept the road
in front of your house.
A. In front of my house. The last reply I got about trying to keep this road in front of my house was that the road
is properly located. Vvell, that ended me.
57 Q. That was your ultimatum.
Mr. Swank: I move to strike out this answer of the witness and the remark of Mr. Harns berger on the ground that
both are immaterial.
58 Q. It has been stated here by Mr. Preston that thelength of the road through your property is 2,705 feet, or, as
I fugure it, 164 rods. It will be necessary, of course~ to fence
both sides of the road, which will require a fence
page 38 r328 rods long. State, Mr. Long, what that will
cost.
A. To get a fence worth putting up for a permanent fence,
,.vhich will be forever, the figures that I got,-I haven't got
them with me,-was 59 ~ cents a rod.
59 Q. You mean for the wire?
A. For the wire in the fence. The posts, good, locust posts,
or metal posts, would cost forty cents apiece. They will require six gates that will cost around eight to ten dollars a
gate, put up, anchor posts included. With the labor and cost
of the material, I don't believe it can be .put up for less than
$1.60 a rod, and I don't believe it can be done for that.-
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60 Q. By multiplying the 328 rods at $1.60 a rod would
· make the fence cost $524.80. Is that about right?
A. Well, let go at that.
61 Q. State whether or not the $1.60 a rod that you have
just spoken of is the recognized average cost of such a fenct
as you have in mind.
A. That is what I am figuring on, but there's a barb wire
that should go on that fence yet.
62 Q. Mr. Preston has testified that there is 4.74, or call
it 4.75,-4% acres of land in the roadbed that they have
ta.ken. What valuation do you put upon that?
A. As a whole, I would say a hundred dollars an acre.
There might be a hundred yards on the south end of the
project that would not be worth so much. .
63 Q~ So that would make the land, then, stand at $473.00?
A. Yes sir.
..
64 Q. State, Mr. Long, whether or not the sale value of
your farm has been damaged?
A. Yes sir.
page39 ~ 65 Q. Speaking now of the hundred acres, as
distinguished from the balance of your land, what
do you consider a fair market value of the land of that tract
as it stood before these proceedings were started?
A. With the buildings included, I feel that that land would
be worth a hundred dollars an acre.
66 Q. State what it is worth now, since the construction of
the new road at its present location.
A. Well, I believe it will depreciate it forty or forty-five
per cent.
.
67 Q. So that if that portion of your farm, and that is the
portion that we are considering, was worth ten thousand
dollars prior to the institution of these proceedings it is worth
now between six thousand and sixty-five hundred, which
would leave a difference of from $3,500.00 to $4,000.00 damage?
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A. Yes.
68 Q. Mr. Long, just very briefly, because we have gone
into it at some length, point out some of the reasons, the
principal reasons, that you think your land has been damaged
· to that extent.
A. Well, there are so many of them that I don't know
where to begin.
69 Q. Well, name just the principal ones.
A. Approaching my home from the rear, you might say,
,vith all the out-buildings first, which would include barn,
hogpen, chicken-house, ladies' toilet, wood-shed, smokehouse,
dai~, and kitchen door.
70 Q. You don't like that way of entering your property?
A. No.
71 Q. What about re-arranging them? Can you re-arrange your buildings so as to minimize the damage?
A. I don't believe there is any way to re-locate
page 40 rthat property again, in any respect, without commencing like the old pioneers did,-clear it off, and
re-build.
Mr. Swank: This question and answer are objected to on
the ground that they involve speculative and remote damages.

Mr. Harnsberger: This is the most proximate, intimate,
close kind. of damage that one can imagine.
72 Q. What about the exposure of your barn and the
stock?
A. Prior to the construction of this road, all entrances to
my property would be by the front which would be observed
by the residence. Now, thieves, tramps, and even meddlesome courting-couples can hang out around my barn, and
probably burn it down.
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Mr. Swank: This question and answer are objected to on
the ground that they are remote and improbable consequences
and not grounds to be considered, and I move that the question
and answer are to be stricken out.
Mr. Harnsberger: Mr. Swank has not lived on the farm
for so long that he has forgotten the danger from tramps.
A. (continued). Prior to this, I have never had to lock up,
but now I feel that thieves may get the pigs out of the pen
before I find them out, when I am closed up in that I don't
know what you would call that dungeon or front part of my
house, with no view to the back whatever.
73 Q. Mr. Long, in Instruc~ion No. 4, which the Court
gave, it says that the Commissioners are instructed if they
believe from their view of said land and from the evidence
before them, "That there is any enhancement in the market
value of the land owner's remaining property a
page 41 rpart of which is taken" etc., that they shall take it
under consideration. State whether or not the
new road enhances the market value of your land?
A. Well, from the amount of damage they have done to
the property, I can't see that they could have any advantages
coming to it. You might put in some advantages; I don't
know how much. The man that does my hauling wouldn't
agree to take five cents off the load by the way of the new
road or the old road.
74 Q. In other words, you mean that the truck drivers
or delivery men that haul supplies will charge you just as
much to come up over the new road as they did heretofore
to come up over the old road. Now, do I understand you to
say that there is no enhancement in the market value of vour
·
·
land at all.
A. No sir, I don't feel so.

1
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Cross-examination of witness was then conducted by Mr.
Swank.

1 XQ. What is the distance from the house, west, to the
point at which the right of way enters on the ,old river road?
A. Two hundred yards; just wait a minute. Y 011 mean
from the house down to the river road?
Mr. Swank : That's right.
Witness: That is right then.
2 XQ. How wide is the right of way that you have there

now?
·
A. 16 feet.
3 XQ. Now, how far is it from the point at which the right
of way enters the old river to the macadam road to the north
when you are going to Elkton?
A. About a mile.
4 XQ. How far is it from that point of entrance
page 42 ~on the river road southward if you were going
towards Island Ford?
A. About five miles.
5 X Q. So that, before this improvement, if you were going
to Elkton, you had about a mile of the dirt or sand road before
you reached the macadam, and if you were going to the south
you had about five miles to go?
A. Yes sir.
6 XQ. Your private right of way led out across the track~
of the Norfolk and Wes tern Railroad, didn't it?
A. Yes sir.
7 XQ. So that wherever you were going you had to cross
the Railroad tracks?
A. Yes sir.
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8 XQ. Do you consider it any advantage to be able to get
out on the main highway without crossing the railroad?
A. I feel that it is more hazardous to get out on the main
highway with the traffic that is supposed to be on this new
road then crossing the railroad where I pave a half a mile
view· each way.
9 XQ. Before the new road was constructed, if you were
going to Island Ford, which is about four or five miles south
of you, and which is on the same side of the Norfolk and
·western Railroad as your house is, it was necessary for you
to cross the Norfolk and Western Railway twice in order to
reach Island Ford, wasn't it?
A. Yes sir.
10 XQ. On the new road, you can reach Island Ford
without crossing the railroad at all?
A. If I ever go up there.
11 X Q. In going to Elkton and the north, the line of the
Norfolk and Western runs, I suppose, about through the
middle of the Town of Elkton, doesn't it?
A. Yes sir~
12 XQ. Before the new road was constructed, it was
necessary for you to again cross the Norfolk &
· page 43 ~Wes tern twice if you wanted to get over on the east
side?
A. Yes sir. If I have to go to the west side, I will have to
cross, it.
13 XQ. If you want to go to the east side, it won't be
necessary to cross it at all.
A. I would like to add to that the Post Office, station, Farm
Bureau, and Bank are on the west side, and I wouldn't have
to cross the railroad to get to them, but once. If I went on
the new road I would have to cross it once to getMr. Swank: To the portion of Elkton lying west.
A. Yes sir.
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14 XQ. Mr. Long, you own the driveway which leads from
your house west to the old river road which we referred to a
while ago and which you have said was about 200 yards long?
You own that, do you not'?
A. Yes sir.
15 XQ. And it is fenced on both sides?
A. Yes sir.
16 XQ. And that was the only approach to your building
before the new improvements?
A. Yes sir.
17 XQ. The only way you had of getting into your buildings from any road?
A. There is a road passing through under the N. & W.
Railroad bridge to the property.
18 XQ. But the road we came out over this morning was
the road you usually used,. wasn't it?
A. That was the main road.
19 XQ. It will not be necessary for you to use that at all,
now, will it?
A. The products from that west field will have to come to
the barn.
20 XQ. But I am speaking of your means to get away
from your farm; if you want to go anywhere, you wont' use
this driveway, will you?
A. No sir. ·
page 44 r 21 XQ. Then it is fenced on both sides?
A. Yes sir.
22 XQ. And you have kept up the fence and the road?
A. Yes sir.
23. XQ. And it won't be necessary to keep up the fence?
A. No sir.
24 XQ. Also you can use the land which was in the drive-·
way for farming purposes, can't you?
A. Well, it is underlaid with stone.
25 XQ. You will have the right to use it?
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A. Yes sir, but I don't know whether it will be brought back
into usage, or not.
26 XQ. Don't you think that is some benefit to you, doing
away with that driveway and being relieved from-the duty of
keeping up two fences? Anq having the privilege of farming
that right of way ·will be an advantage to you?
A. Minor.
27 XQ. By the way, do you know, Mr. Long, what is the
assessed value of your hundred acre tract of land?
A. No sir.
28 ·XQ. You don't know what the assessed value of the
other land which you have is?
A. No sir.
29 XQ. Yott say that you know the market value of your
farm has been hurt. How do you know that, Mr. Long?
A. Just used my own judgment.
30 XQ. On what do you base that judgment? Have you
had any offers before or since?
·
A. No sir.
31 XQ. Since this road has been built down there, you have
entered into negotiations for the sale of some of your mountain land, haven't you?
A. Yes sir.
32 XQ. For some tourist purposes?
A. I don't know what. They have been trying to get this
land off of me for five years, but I never would consider it.
33 XQ. Have you closed the deal?
page 45 ~ A. Since this road was cut through there, I said
I would sell it.
34 XQ. And they said they would buy it?
A. Before that, I would not consider it.
35 XQ. Where did you get your· mail befor~ the new road
~;vas built ?
A. At a mail box at the old river road.
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36 XQ. The mail is now carried up the new road, and you
get it much nearer the house?
A. About half the distance.
37 XQ. Now, on what do you base your opm1on, Mr.
Long, that your place has been damaged to the extent of $3,500.00 or $4,000.00, the market value?
A. Well, I feel like a man· that would buy property that had
been cut up and you enter it from behind would be a man that
wouldn't give anything like the value of it if it was properly
located with 'the buildings where they should be. It would
have to be some cheap buyer who would disregard the position of the buildings.
38 XQ. You had not made any effort to sell your land before this new road ·was built?
A. No.
39 X Q. And you· have not made any such effort since?
A. No; mighty near it. T'here is a party that had another
party feeling around about it. There is a party sort of feeling
around to .see about buying that property, but they haven1t
come to me.
40 XQ. You mentioned this morning about your pretty
view, but this new road has not made a change in the view,
has it? You still have your beautiful view of the railroad and
the old Massanutten? They are all still there, aren't
they?
11age 45 ~ A. They are there, but will we be there to see
them?
Direct examination resumed by Mr. Harnsberger.
75 Q. Speaking of the depredations, state whether or not
since this new road has been built somebody destroyed your
mailbox, or did something with it.
A. Yes, possibly two or three weeks ago, somebody tore
down the mail-box and carried it to the creek and throwed it
in the creek.
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76 .Q. Did that ever happen on the old road?
A. That mail-box stood there by the side of the old road
thirty-four years and was never molested. Before it was here
two months, it was torn down and thrown into the creek.
Mr. Swank: I move the question be stricken out as immaterial.

.77 Q. Something was said there this morning, I think, by
Mr. Preston, about your having a better outlet in the wintertime. State whether or not the highway, in cleaning the road,
will throw the snow up in a pile.
A. They will push a bank of snow and leave it right along
in my entrance. If you all noticed, the sun doesn't shine there
for tliree months during the winter, and that snow may lay
there all winter unless we shovel it out. I may have to put
on chains to get out on the highway through the ice and snow.
Mr. Swank: This question and answer are objected to, and
I move that they be stricken out because they pertain to a remote and speculative item of damage that is not to be considered.
Mr. Harnsberger: But a bank of snow is no more remote
than the coming of winter.
page 47 ~ Mr. Swank: The Highway Department can't be
held responsible for the weather.
Witness: The Highway Department has thrown snow there
this last winter, in the driveway.
Witness dismissed.
Signature waived.
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· Mr. Harry J. Garber, another witness, being first duly
sworn, testified.- Direct examination was conducted by Mr.
Harnsberger.
I

1 Q. What position do you occupy with The Federal Land
Bank?
A. I am Secretary-Treasurer of the Rockingham Association.
2 Q. In connection with your position, have you appraised
properties all over the County?
A. Yes sir.
3 Q. Have you ever appraised the hundred acres of .the
I ..ong land?
.
A. Yes sir, in connection with the whole tract.
Mr. Swank: When was that appraisement made, Mr. Garber:
A. I cannot say exactly, but it was around '32 or '33.
Mr. Swank: About seven or eight years ago?
A. Yes sir.
Mr. Swank: You have not examined the land, or appraised it, since that time?
A. I haven't appraised it since then.
Mr. Swank:

I object to that question then.

4 Q. (Mr. Harnsberger continuing): State whether or
not at my sµggestion you went upon the Lotig farm
page 48 ~recently, since the construction of the road and
since this proceeding has been instituted, and ex
amined the farm again.
A. Yes sir.
4
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5 Q. State what is the difference in the fair market value·
of the hundred acres of the Long land since the construction
of the new highway as compared ,vith what it was prior
thereto.
A. I would say $4,000.00.
6 Q. Will you give us some reason for that?
A. Before the road was constructed, I would consider
that the farm would sell for $8,500.00. Today, I would
consider that you couldn't get any farmer, purchaser, with
a home pride,-would not be interested, for the reason that
you approach the farm from the rear, and there is no way
to turn those buildings around to make it attractive.
7 Q. In other words, that the whole property has been
depreciated, that it is a sort of tenant proposition?
A. Yes sir, the purchaser that would buy· it to-day would
buy it for an investment instead of a home proposition,
and you wouldn't get any pay for the buildings. Before the
new road, it had a home value.
8 Q. Do I understand you that this $4,000.00 is inclusive
or exclusive of the land actually taken?
A. Exclusive.
9 Q. Mr. Garber, you have also been in the real estate
business at times, have you not? Sold property?
A. Yes sir.
lO Q. State whether or not if an applicant, or prospective purchaser, would come to you as a real estate agent
and desire a river bottom farm, would you take him to see
that farm under present conditions.
A. If he wanted it as home, I would not. If he wanted it
for an investment, that would be different.
page 49 r 11 Q~ That is, if he wanted it to put a tenant
on?
A. Yes sir.
12 Q. Under those conditions, would it sell for less than
as a home proposition?
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A. Considerably less.
13 Q. State whether or not the new road in any manner
enhances the market value of the land-owner's remaining
property.
A. With the buildings at the present location, it does not.
Mr. Swank then cross-examined witness.
1 XQ. I believe you valued the hundred acres at $8,500.00
before the improvements. How much of that was buildings,
and what was the land worth an acre?
A. I couldn't answer just my figures on that. That land
would be worth, without the building,-! would value that
land without the buildings at from thirty-five to forty dollars
per acre. I would value the land the same before as after.
2 X Q. There has been no change in the value of the
land itself ?
A. I don't think so.
3 XQ. That was forty hundred; then you must have
Yalued the buildings at forty-five hundred before. Now,
what do you think the buildings are worth now?
A. I valued the buildings as. to what their value is to
a farm. The buildings, as valued to the farm are worthless
to-day, from a home standpoint.
4 XQ. They can be ·used just the same, can't they?
A. No one with any home pride would want to live there
with the buildings in that position from the road. I can't
picture any farm anywhere in the County that is as badly
located from a home standpoint as that.
S XQ. You valued the buildings at forty-five
page SO ~hundred before, and the land is still worth the
same, you say,-$4,000.00,-then you figure that
the buildings are worth nothing now?
A. That's right.
6 XQ. Mr.. Garber, as a general rule, isn't the market value
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of a farm enhanced by the fact that it is on an improved
State road?
A. That is true ; if those buildings were re-located, the
road would certainly enhance the value of that farm.
Witness dismissed.
Attendance 21 miles.
Signature waived.
Mr. L. B. Yates, another witness, being first duly sworn,
testified.
Direct examination was conducted by Mr. Harnsberger.
1 Q. Please state your age, residence, and occupation.
A. I am sixty-eight years old; real estate broker, and live
in Harrisonburg.
2 Q. How long have you been in the real estate business,
Mr. Yates?
A. Fifteen years.
3 Q. What position do you hold now in regard to appraisements?
A. Well, I appraise farms and lands and homes ior the
Ranks in Harrisonburg. I don't mean all of it, but I have
done a great deal of that work for them. And I have been
,vith the Home Owners' Loan Corporation for· five years,
and have appraised property over ten to twelve Counties.
4 Q. State whether or not, at my suggestion, you recently
went upon the Long property that we are conpage 51 ~sidering this evening and inspected the same.
A. I have.
5 Q. That was since the construction of the new road?
A. Yes sir.
6 Q. From your examination of the property, what would
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you say would be the fair market value of the property before the road was constructed?
A. Considering the river bottom land, I would say before the road was constructed the farm was worth around
$8,500.00.
7 Q. State the difference in the ·fair market value of said
farm since the construction of the new road in comparison
·with the $8,500.00 as which you valued it prior thereto.
A. From a sale value, I would consider that it was certainly worth fifty per cent. less than it was before the road
was construded~
8 Q. That would be $a,250.00. State. whether or not
that would include the land actually taken.
A. That doesn't include the land taken.
9 Q. Now, Mr. Yates, give us your principal reasons.
A. My principal reason is on account of the location of
the buildings there. Any one, in my opinion, that is looking
for a country home and would drive by there with an idea
of locating or finding something, I don't believe he would
even consider stopping to look at it in its present condition.
10 Q. Therefore, as I understand you, it would have
to be used by some person who hasn't money to have any
·
pride in where he lives?
A. I can't believe that any one who was willing to
buy a home to live at, himself, would pay anything like
what that farm is actually worth with the buildings situated
as they are.
11 Q. Then it has come to a sort of a tenancy proposition?
page 52 ~ A. Yes, or some man who hasn't any pride
in his home, just a place to live; I think that under
those conditions it could be sold.
12 Q. State whether or not the new road enhances, in
any manner, the market value of the property.
A. I cannot think so, with those buildings located as
they are.
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13 Q. State whether or not it is feasible or practical to
rearrange the buildings so that Mr. Long will be in as good
a position now as he vvas before the construction of the new
road.
A. I am sure the cost of that would be absolutely prohibitive, and furthermore, if you turn the buildings around,
there you are facing that big mountain in front of you. Oh.,
it would help it a good deal, of course, but facing that big
hill there I wouldn't think would be very attractive to anybody,
even if the cost wouldn't be prohibitive.
14 Q. State whether or not if any one applied to you for
the purchase of a hundred acre fa~m and you knew that they
had any pride about where they lived, would you take them
to see this farm?
A. I wouldn't consider it; I wouldn't even think about it.
'

Cross examination of witness was then conducted by Mr.
Swank.

1 XQ. I believe you have recently examined this property?
A. Yes sir.
2 XQ. When was it thc!;t you examined it?
A. Within about the last two weeks. It may be about three
weeks.
3 XQ. Was anybody else with you?
A. Mr. Garber.
4 XQ. Did you and Mr. Garber discuss your
values?
page 53 r A. Well, in a general way, we did. In a general
way, we talked about the farm.
5 XQ. Both of you placed the value at $8,500.00. Did
you reach that value together, or separately?
A. I am sure that we didn't discuss the value of that farm
before or after, that is, while we were there together.
6 XQ. Have you discussed it since then?
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A. No.
7 XQ. How much did you allow for buildings, and how
much for land?
A. I would think, Mr. Swank, that that land was worth
$4,500.00, without the buildings.
8 XQ. Then you would have the buildings at $4,000.00.
A. Depreciated for the life of the buildings.
9 XQ. And aside from the buildings, do you consider
that the land itself is in any way damaged by this road?
A. Not at all.
10 XQ. And you don't consider the buildings worth any~
thing at all now?
A. I don't think they added anything to the value, located
as· they are. From a sale value, I don't think they are worth
very much to that farm.
11 XQ. The buildings are just as useful as they ever were,
aren't they?
A. Oh, yes.
Witness dismissed.
Attendance, ........ .
Signature waived.
page
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Mr. J. W. Hess, another witness, being first
duly affirmed, testified.

Direct examination was conducted by Mr. Harnsberger.
1 Q. Please state your age, residence, and occupation.
A. I am 64 years old; live in Harrisonburg, and am a real
estate broker.
2 Q. How long have you been a real estate broker?
A. Twelve years ; exclusively, for the last eight years.
3 Q. Have you recently at my suggestion been upon the
Long farm?
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A. I have.
4 Q. And examined it for the new road?

A. I have.
S Q. State what value you put upon that hundred acres,
with the improvements, prior to the construction of the
new road.
A. $9,000.00.
6 Q. State the difference in the fair market value of said
property since the construction of the new road as compared
with its fair market value prior thereto.
A. In my opinion, the fair market value has been dim.
inished by $4,000.00.
7 Q. Now, that is exclusive of the land taken?
A. Yes.
8 Q. State some of your reasons.
A. My chief reason is on account of the location of the
buildings. It is almost impossible to sell a farm where the
buildings are very badly arranged or where you have to approach from the rear.
· ·
9 Q. State whether or not that has been your experience.
A. It certainly has. When there are two ways to approach,
and one is better than the other, we always select the better
way.
10 Q. The best approach, you mean?
A. Yes.
11 Q. State whether or not any one seeking a
page 55 ~home, with means to buy one, would be interested
in a property like this ?
A. He would not.
12 Q. Then to whom do you sell such property?
A. As a rule, they are very hard to sell. Occasionally,
you can find some one with no pride in his home who would
buy, but always at a very low figure. Any one looking for
a home would not consider it at all, in my opinion.
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13 Q. Then, if Mr. Long desires to sell the property, he
will have. to look for a cheap buyer?
A. A cheap buyer, yes sir; in my opinion, the home would
have sold more q~ickly and more easily at $9,000.00 before
this road was built than now at $5,000.00.
14 Q. Do you know of any place in the County that has
as bad arrangements of buildings relative to a road?
A. I do not.
15 Q. State whether or not the new road has in any
manner enhanced the fair market value of the property in
question.
A. It has not.
16 Q. State whether or not it is practical to re-locate
the buildings on this farm so as to put it in as good shape
as it was before the new road was constructed.
A. It is impractical, you might say impossible.
Cross-examination of witness was then conducted by Mr.
Swank.
1 XQ. As I understand you, your item of damage is $4,000.00?
A. Yes.
2 XQ. And that is because you would have to leave the
new highway and_ come in from the back of Mr. Long's property?
A. Yes sir.
3 XQ. Mr. Long doesn't have to come out that
page 56 ~new road, does he? The old river road will be just
the same? There is no change at.all? He could
use his present right of way, couldn't he?
A. I suppose he could. But that doesn't change the location of the buildings from the main road. The backs of the
buildings are still to the main road.
4 XQ. They will have thecSame approach they had before,
won't they?
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A. They, will in a way, won't they?
5 Q. Would that make any difference in your estimate?
A. It would in selling the property. Who would want to
buy a piece of property with the backs of the buildings to the
main road? Who would want to buy it?
6 XQ. How would it hurt it?
A. We can't sell unless we can find a buyer, and no one
would want to buy it.
7 XQ. If they have a highway in the rear of them, you
can't sell them?
A. Not well, not to any advantage.
8 XQ. What value did you put on,-in your estimate of
$9,000.00, what value did you put on the buildings?
A. Really, I didn't segregate the value of the buildings
from the land.
9 XQ. You· did examine these, didn't you.
A. Yes sir.
10 XQ. What was your value of the buildings? I be
lieve you said the land was worth $50.00 an acre, didn't you~
A. I don't know whether without any buildings it wou}d
be worth $50.00. About $45.00 an acre.
11 XQ. And that value would be the same before and after,
wouldn't it?
Yes sir.
Witness dismissed.
Attendance,
page 57
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Mr. L. H. Roller, another witness, being first
duly sworn, tes.tified.

Direct examination was conducted by Mr. Harnsberger .

•

1 Q. State your age, residence, and occupation.
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A. Fifty-nine; farmer; live at Mount Crawford.
2 Q. You have served on condemnation commissions and
other commissions to ascertain the value of lands, have you
not?
.
A. Yes sir.
3 Q. At my suggestion, did you go upon the Long land
to-day and once prior to this· and look it over in regard to the
damage done to it by the new road?
A. Yes sir.
4 Q. Mr. Roller, ·state. what, in your opinion, was the value
of the hundred acres that we have been speaking of prior to
the construction of the new road.
A. About $8,000.00.
5 Q. State what, in your opinion, is the difference bet ween the fai~ ma_rket value of the property now since the
construction of the new road as compared with its fair market value of $8,000.00 prior __thereto.
· -A. I think yqu would have.a very good buyer if you would
get $5,000:-0o now .. :.- . :;, ·.::
6 Q._ .S0 yoti' would make a difference of $3,000.00?
A. Yes sir.
7 Q. Now, that is exclusive of the land taken?
A. Yes sir.
8 Q. Now, what are your reasons for that, Mr. Roller?
A~ The· location of the buildings and the inconvenience of
getting crops and stock across the road, the inconvenience of
~eeping.gates locked to keep stock in and trucks from hauling
them away.
9 Q. State whether or not; in your opinion, the buildings
would .be re-located.
A. No sir.
page 58 t 10 Q. State whether or not there is any en..
hancement in the fair market value of the property

by;~r:~ ~tr.the new road.

.,irf/~f)P--
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Mr. Swank then cross-examined the witness.
1 XQ. You examined the property at the request of Mr.
Harrtsberger?
A. Yes sir.
2XQ. And was any one with you?
A. Mr. Armentrout.
Witness dismissed.
Attendance, seven miles,$~---

Signature waived.

Mr. Long recalled for further cross"'.examination by Mr. '
Swank.
41 XQ. Do you recollect whether or not the Highway
Department in its negotiations with you about that road discussed the matter of fences, and whether or not they agreed
1.hat they would either put up the fence at a dollar a rod, or
allow you that much for it? Do you remember that?
A. No sir, I don't remember that. We had a negotiation
that they would allow me th~ dollar a rod for it.

Witness dismissed.
Signature waived.
Mr. Preston recalled by Mr. Swank for re-direct examination.
6 XQ. By Mr. Swank: You did have some negotiations
w·ith Mr. Long about this property? If soA. Yes.
7\ _XQ. If so, state what proposition, if any, the highway
department made to Mr. Long about the fences.

M. H. Long vs. H. G. Shirley, State Highway Com.
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Mr. Harnsberger: This question is objected to,
. page 59 ~because if any such proposition .was made it was
made in connection with a compromise arrangement, and no compromise was affected, and it cannot now be
.used against the defendant.
A. As is customary in all of our negotiations, we offer,! offered to Mr. Long to either erect a fence or allow him at
the rate of a dollar a rod.
8 XQ. What kind of fence was that?
A. A standard woven wire fence No. 1047, American
fence, twelve inch wire mesh, with a strand of barbed wire on top, either locust or steel posts. I made the offer. It is
customary to do that in all cases. There was no reason that
I should have made an exception in this case.
Witness dismissed.
Attendance,

Signature waived.

Mr. Swank: It is conceded by counsel that the assessed
value of the M. H. Long farm for taxation purposes for the
- year 1939 is as follows: 100 acres at $15.00 per acre, $1,500.00; buildings, $1,100.00, making a total assessment of
the hundred acres, with buildings, at $2,600.00; and that tht
remaining part of the Long land, which is woodland, contains
477 acres and is assessed at fifty cents an acre, making a total
assessment of $240.00 of the land with no buildings, the
$240.00 being the total value for the 477 acre tract, making
a total assessment of $2,600.00, plus $240.00, or $2,840.00 for
the whole taxed assessment of Mr. Long's real estate.
Fee of Miss F. F. Converse, as Stenographer, for original:
Reporting fee,
$ s.90
16.16
Transcript of original,
$21.16
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The preceding thirty-two pages of testimony is
all of the evidence, except the exhibits therein referred to, which are identified by the signature of the Judge,
introduced by the defendant. The plaintiff introduced no
evidence but relied upon the view of the commission.

H. W. BERTRAM
Judge of the Circuit Court of Rockingham County, Virginia~
The foregoing certificate of the evidence was presented to
me on the 2d day of July, 1940, and by me certified, all within
si~ty days from the final order entered in this action, and
after due notice to opposing counsel as provided by law.

H. W. BERTRAM
Judge of the Circuit Court of Rockingham County, Virginia.
page 61 ~STA TE OF VIRGINIA,
COUNTY OF ROCKINGHAM, TO-WIT:
I, J. Robert Switzer, Clerk of the Circuit Court of Rockingham County, Virginia, do hereby certify that the foregoing is a true transcript of the record in the case of H. ·G.
Shirley, State Highway Commissioner of Virginia v. M. H.
Long, etc., so far as I was required to copy. I further certify
that notice required in case of appeal was duly given by the
defendant, M. H. Long, to counsel for the Petitioner, State
Highway Commissioner.
Given under· my hand this 22nd day of July, 1940.

J. ROBERT SWITZER,
Clerk.
Transcript Fee, $16.25.
A copy:
Teste: M. B. VVA TTS, Clerk.
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