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claim~ng that this sum was due it by reason of loss oc-
2 * casioned by the breach *of contract between the parties. 

The defendant filed his plea of nil debit, denying that he 
owed the plaintiff anything. For its bill of particulars, the 
plaintiff stated that it would rely on a contract executed by the 
parties, which contract provided that during its life, Bova 
would purchase all his gasoline requirements from the Oil Com
pany, but because of the breach of contract, the Oil Company 
had suffered a loss of profits in the sum of $563.3 I. Bova 
filed his grounds of defense, stating that, ( 1) strict proof would 
be required as to whether any contract existed bttween the part
ies, ( 2) if the contract did exist, same was breached by the Oil 
Company, (3) if any recovery was due, it must be based on 
net profits. A subpoena duces tecum was served on J. P. 
Vaughan, President of the Park Oil Company, requiring him to 
produce before the court sales slips and ledger accounts, showing 
the amo.unt of gasoline sold by hi~ company to C. C. Bova, for 
the period for which damages were claimed. A summons under 
Section 623 7 was served on C. C. Bova to produce all sales 
slips, showing purchases, together with all ledger accounts show
ing purchases of gasoline made by him during the time damages 
were .claimed. After the jury had been impaneled, the attorney 
for the plaintiff stated to the court that the plaintiff had no 
proof of the amount of gasoline which had been purchased by 
the defendant from the Park Oil Company, and that it was 
necessary to prove the amount of gallons used by the defendant 
between November I I, 1940, and September 7, 1941, by either 

the defendant, C. C. Bova, or by J. P. Vaughan, President 
3 *· of the Park *Oil Company, and that a subpoena duces 

tecum had been served on J. P. Vaughan, President of the 
Park Oil Company, and a summons had been served on C. C. 
Bova uncle: provision of Section 623 7 of the Code. Vaughan 

· was called as an adverse witness and upon examination by 
counsel for the plaintiff testified that he had no records show
ing the amount of gasoline sold by his corporation to the de
fendant, C. C. Bova, .covering the period in question; that he 
had entered into a contract with Bova and had sold Bova gaso
line during the period in controversy. Witness Bova, as an ad
verse party, testified that he had no records showing the amount 
of gasoline purchased from the Park Oil Company, during the 
period in question, except checks and ledger accounts, which 
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were stored in various places, and which ~ould take him three 
or four days to collect. He stated at first that he had not 
brought these records into court because counsel advised him not 
to bring said records, but later stated that his counsel had not 
advised him not to produce any data as required by the subpo
ena duces tecum. 

Witnesses Vaughan and Bova were the only two witness
es who testified and the court, without hearing any other evi
dence, sustained a motion of the plaintiff to strike all the pleas 
of the defendant. and entered up a judgment against the de
fendant in favor of the Roanoke Oil Company, in the sum of 
$563.3 I, the amount claimed in the notice of motion. 

* ASSIGNMENTS OF ERROR 

I. The court erred in entering up judgment in favor of 
the plaintiff when there was no evidence before the court; on 
which to base a verdict. 

2. The court erred in holding Bova accountable for any 
evidence or lack of evidence on the part of Witness Vaughan. 

3. The court erred in striking the pleas of the defendant 
and giving judgment by default in favor of the plaintiff. 

ARGUMENT 

1. THE COURT ERRED IN ENTERING UP 
JUDGMENT IN FAVOR OF THE PLAINTIFF 
WHEN THERE WAS NO EVIDENCE BEFORE 
THE COURT ON WHICH TO BASE A VER
DICT. 

The plaintiff failed to prove any case against the defend
ant. In its notice of motion for judgment and its bill of par
ticulars. the plaintiff claimed the existence of a contract be
tween it and the defendant, and further claimed that this con
tract had been breached by the defendant. If any such con
tract existed, the same was not introduced in the evidence, nor 
was any evidence introduced to show that any contract be
tween the plaintiff and defendant ever had been breached, nor 
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did the plaintiff introduce any evidence to prove that it was 
due any damage from ·the defendant. 

Only two witnesses testified. After the jury had been 
sworn, upon the issue joined, "the attorney for the plain

s* tiff stated *to the court that the plaintiff had no pro.of of 
the amount of gallonage purchased by the defendant be

tween November 11, 1940, and September 7, 1941, by either 
the defendant, C. C. Bova, or by J. P. Vaughan, president of 
the Park Oil Company * * * * *". (R. p. 14). Witness 
Vaughan was examined as to any records showing the amount 
of gasoline sold by his company to Bova. Witness Bova was 
examined as to the record of purchases of gasoline made by him 
from persons other than the plaintiff. With no further proof 
on behalf of the plaintiff, the court sustained a motion by the 
plaintiff to strike all the pleas of the defendant and enter up 
judgment for the amount sued for. 

0 The court's action was based on the provisions of Section 
623 7 of the Code, which says in part: 

"* * * The court may, unless the person summon
ed shall, in a reasonable time, either produce what is so re
quested, or answering in writing, upon oath, that he has 
not under his control such book or writing, or any other 
of the like import, attach him and compel him to do the 
one or the other. It may also, if it sees fit, set aside a plea 
of such person, and give judgment against him by default 
****" 

This section only gives the court power, if it sees fit, to 
give judgment by default, and says no more. If the court had 
been correct in its decision under Section 6 2 3 7 in entering up 
judgment by default against the defendant, then this would 
have been a judgment for the plaintiff in accordance with Sec
tion 6 1 3 1 of the Code, and this Section plaint y provides that 
such judgment shall be entered with an order for damages to be 
inquired into. If the plaintiff in this case had claimed damages 

of $1,000,000.00 in the notice of motion, under the 
6* court's ruling, a judgment would have *been entered 

against the defendant for the $1,000,000.00, or any other 
such absurd sum. ,. 
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It will also be noted that the notice of motion is dated 
August 

0

18, 194 r, but the plaintiff's attorney told the court 
that it was necessary for fr to prove gallonage used by the de
fendant between November 11, 1940, and September 7, 1941. 
It thereby became necessary for the plaintiff to prove prospec
tive profits for the period from August 1 8, 1 94 r, the date of 
the notice of motion, to September Ir, 1941, and this court 
has held that respective profits are not recoverable in any case 
if it is not certain that there would have been any profits, or 
if the alleged profits are so contingent, conjectural, or specula
tive that the amount thereof cannot be proved with a reasonable 
degree of certainty. Manss-Owens Co. v H. S. Owens & son, 
129 Va. r 83, 105 S. E. 543. 

When there was no proof of damages before the court, the 
court plainly erred when it, on its own account, ordered judg
ment to bz entered fixing the amount of damages without the 
intervention of a jury. 

Your petitioner has been unable to find any .case in which 
any court has heretofore entered up judgment as provided for 
in Section 623 7 of the Code, but it firmly believes that this 
Section was never intended to relieve the plaintiff from the duty 
and obligation of proving his case. 

7* 2. *THE COURT ERRED IN HOLDING BOVA 
ACCOUNT ABLE FOR ANY EVIDENCE OR 
LACK OF EVIDENCE ON THE PART OF WIT
NESS VAUGHAN. 

A part of the order entered by the court entering up judg
ment reads as follows: 

"The court, being of the opinion th~t the witness 
Vaughan did not produce evidence required by the plain
tiff, and the court being further of the opinion that the 
failurP and refusal of the defendant C. C. Bova to pro
duce evidence which was in his possession and necessary 
to prove the plaintiff's case, was wilful and intentional, 
sustai::-,ed the motion of the plaintiff to strike all the pleas 
of the defendant and to enter up judgment for the amount 
sued for, all of which evidence was heard by the jury." 
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It will, therefore, be seen that the court in sustaining a mo
tion for the plaintiff to strike the defendant's pleas, stated its 
reason for doing so was two-fold, the first being because wit
ness Vaughan did not produce evidence required by the pfain
tiff. The reason why the plaintiff announced that he was 
treating witness Vaughan as an adverse witness is not known. 
Vaughan crrtainly did not prove to be an adverse witness, as 
he frankly testified that he had entered into a contract with the 
defendant to furnish him gasoline, and further testified as to 
the base profit that he made on the gasoline. Unfortunately, 
his records during the period covered by the alleged contra.ct 
were destroyed and therefore could not be produced. Mr. 
Vaughan had no adverse interest in the matter, and his evi
dence does not show that he was either adverse or hostile. His 
evidence was clear, logical, not in conflict with any evidence in-

troduced on behalf of the plaintiff nor was it unreasonable 
8* or *contradictory. The court was, therefore, bound by 

his evidence. Saunders v. Temple, 154 Va. 714, 153 S. 
E. 691. 

Even though the court was of the opinion that witness 
Vaughan did not produce evidence required by the plaintiff, 
this was a matter to have been handled by the court by con~ 
tempt or some other proceeding, and the court erred in holding 
Bova accountable because of any evidence or lack of any evi
dence on the part of witness Vaughan. 

3. THE COURT ERRED IN STRIKING THE 
PLEAS OF THE DEFENDANT AND GIVING 
JUDGMENT BY DEFAULT IN FAVOR OF THE 
PLAINTIFF. 

The record shows that on November 3, at the beginning of 
the November Term of court, this .case was set for trial for 
Friday, N~vember 2 r, at Io: oo A. M. The plaintiff waited 
until Tuesday, November 1 8, to file its affidavit and have is
sued its summons under Section 623 7 of the Code, and this was 
not served on the defendant until that date. Thursday, No
vember 20, was Thanksgiving day, a holiday, and with this 
day intervening, there was only· one day, Wednesday, Novem
ber 19, which the defendant Bova had to get the evidence call-
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ed for in the subpoena. The provisions of Section 623 7 state 
in part: 

"* * * When the court in which the case is or whose 
commissioner issued the summons, is satisfied that the per
son filing such affidavit has no means of proving the con
tents cf such writing, or of such part of the book, but by 
the person summoned producing what is required by the 
summons and that the sam~ i~ relevant arid material. and 
sees that the call therefor has not been unreasonably de..: 
fayed, it may, unless tf.e person summo,ned shall. in a 
reasonable time, either produce what is so required, or an 

9* swer in writing, upon oath, that he has not under *his con
trol such book or writing, or any of the like import, attach 
him and compel him to do the one or teh other. It may also, 
if it see fit, set aside· a plea of such person, and give judg- -
ment against him by default, or if he be plaintiff, order his . 
suit to be dismissed with costs, or if he be claiming a debt 
before a Commissioner, disallow such claim. * * *" 

In th~ first place, attention is called to the fact that the 
court must be satisfied that the person filing the affidavit had 
no means of proving the contents of writing but by the person 
summoned producing what was required by the summons, and 
that the same was relevant and material. If the plaintiff was 
entitled to anything, it would be only information showing 
the number of gallons purchased by the defendant from others, 
and it should not have asked for a blank coverage, including 
"all the sales slips showing the purchases by C. C. Bova, trad
ing as C. C. Bova & Company, of gasoline from the Park Oil 
Company and/or other persons, firms, or corporations, on each 
and every day from November 11, 1940, to and including Sep
tember 7, 1941, together with all ledger accounts, showing 
purchases of gasoline between the I Ith day of November, 
I 940, and the 7th day of September, 1941. French et al v. 
Strange Mining Co. et al, 1 33 Va. 602, 114 S. E. 121. 

The attorney for the plaintiff stated that he had issued 
summons ~gainst witnesses Vaughan and Bova in order to 
show the ~mount of gasoline purchased from the Park Oil 
Company, Inc., Vaughan being its president. As shown by its 
bill of particulars, the plaintiff sued for loss of profits, arising 
out of Bova' s refusing to purchase gasoline under an alleged 
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contract. The bill of particulars further stated that the 
1 o* defendant C. C. Bova *had in his possession bills show-

ing the amount of gasoline which he purchased from 
November 11, 1940, to September 7, 1941, and the plaintiff 
would require him to furnish a statement, showing the amount 
of gasoline so purchased and used by him in the operation of 
his business. Of course, Bova, until he was required so to do 
by the plaintiff, did not have to produce any records, or other
wise prove the plaintiffs case for him. At the calling of the 
docket on November 3, the case was set for trial on Friday, 
Nov~mber 2 r, the day after Thanksgiving. The plaintiff 
waited until Tuesday, November r 8, before filing its affidavit 
and have issued its summons, requiring the records to be pro
duced. The summons was not served until some time during 
that day; therefore, it can reasonably be inferred that the de
fendant, Bova, had only one day, to-wit, November I 9, in 
which to gH up the information required. He frankly stated 
to the court that he had checks and ledger accounts which w·ere 
stored in \"arious places, and which would take him three or 
four days to collect. The record shows no wilful or inten
tional refusal on the part of Bova to produce the records. 

The court, however, refused to comply with the provis
ions of Section 623 7, and give Bova a reasonable time to pro
duce the records, but immediately displayed its eagerness to 
sustain a motion on the part of the plaintiff to strike the de
fendant's pleas, and enter up· judgment for the full amount 
sued for. 

11* *CONCLUSION 

It is respectfully submitted, therefore, that the Hustings 
Court for the City of Roanoke erred in entering up judgment 
against thi defendant, C. C. Bova, trading as C. C. Bova and 
Company, when there was no evidence to support the verdict, 
and also erred in striking the pleas of the defendant, and giv
ing judgment by default against the defendant .. 

PRAYER 

Your petitioner, therefore, prays that a Writ of Error and 
supersedeas to said judgment complained of may be awarded 
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your petitioner, in order that said judgment, for the causes of 
error aforesaid, before you may be caused to come, that the 
whole matter ·in said judgment contained may be reheard, and 
that said judgment may be reversed and annulled. 

STATEMENT REQUIRED BY RULE 9 

Counsel for the petitioner states that a copy of this peti
tion was, on the 17th day of February, 1942, delivered to 

A. L. Hughson, opposing counsel in the trial court and 
12 * that this *petition was delivered to the Honorable H. B. 

Gregory, Judge of this court, and further should a Writ 
of Error be awarded, this petition is adopted as the opening 
brief on behalf of the defendant. 

ORAL HEARING REQUESTED ON PETITION 

Counsel for petitioner desires to state orally the reasons 
for reviewing the decisions .complained of, and request that op
portunity be afforded therefor. 

Respectfully submitted, 

C. C. BOVA, Trading as C. C. BOVA 
& COMPANY 

By Counsel. 

CHAS D. FOX, JR., 
Counsel. 

Roanoke, Va. 

Roanoke, Virginia, February 17, 1942, I, Charles D. Fox, 
Jr., attorney practicing in the Supreme Court of Appeals of 
Virginia, certify that in my opinion, there is error in the judg
ment entered on the 27th day of November, 1941, in the Hust
ings Court of the City of Roanoke, against C. C. Bova, trading 
as C. C. Bova & Company, in favor of the Roanoke Oil Com
pany," Inc., as set forth in the foregoing petition, for which the 
same should be reviewed by the Supreme Court of Appeals of 
Virginia. 

CHARLES D. FOX, JR. 
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Filed before me this I 7 day of February, I 942. 

H.B. G. 

March 2, r 942. Writ of error and supersedeas awarded 
by the court. Bond _$800. 

M.B.W. 
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RECORD 
page 2 r Virginia: 

Pleas before the Honorable J. L. Almond, Jr., 
Judge of the Hustings Court of the City of Roanoke, on the 
Twelfth day of November, One Thousand Nine Hundred and 
Forty One, A. D. r 94 I. 

Koanoke Uil Company, Inc., 
A Corporation 

vs. 
C. C. Bova, Trading as 
C. C. Bova and Company 

Be it remembered that heretofore, to-wit: On the I 8th 
day of August, I 94 I. the plaintiff, Roanoke Oil Company, 
Inc., sued out of the Clerk's Office it's Notice of Motion for 
Judgment against the defendant, C. C. Bova, trading as C. C. 
Bova and Company, returnable on the I oth day of September, 
1941, in the said Hustings Court of the City of Roanoke, Vir
ginia, which notice of motion for judgment was by the Ser
geant of said City duly executed on said Defendant and return
ed to and filed in said Clerk's Office as provided by law. 

Which Notice of Mqtion for Judgment is in the words and 
figures following, to-wit: 

page 3 r NOTICE OF MOTION FOR 
JUDGMENT 

To: C. C. Bova, Trading as C. C. Bova & Company. 

TAKE NOTICE that the undersigned, Roanoke Oil Com
pany, Incorporated, will, on the 1 oth day of September, 194 I, 

move the Hustings Court for the City of Roanoke, Virginia, 
at 10:00 o'clock, a. m., E. S. T., for a judgment against you 
in the sum of $563.31, this sum being due by you, C. C. Bova, 
trading as C. C. Bova and Company, to the undersigned, Roa
noke Oil Company, Incorporated, on account of your breach 
of a contract entered into between you and the undersigned on 
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the 7th day of September, 193 9, and signed by C. C. Bova by 
the terms of which you were to purchase all of your oil and 
gas requirements from the undersigned at a stipulated price,. 
which contract you, on the 11th day of November, 1940, 
breached, and by reason of which breach the undersigned has 
suffered loss in the sum of $ 5 6 3. 3 I, for which the undersigned 
will, on thz date above, to-wit, September 3, 1941, at 10:00 a. 
m., E. S. T. ask the Court for judgment therefor. 

Given under our hand this the 1 8th day of August, 194 1. 

ROANOKE OIL COMPANY, INC., 
By A. L. HUGHSON, 

Counsel. 
A. L. HUGHSON, p. q. 
A. L. HUGHSON, p. q. 

page 4 ~ 

(ENDORSEMENT ON BACK) 

Received 
August 22, I 94 I, and filed. 

Lena Mills, Deputy Clerk. 

PLEA OF NIL DEBIT 

Said r.!efendant by his attorney, comes and says that he 
does not owe the sum of FIVE HUNDRED SIXTY-THREE 
and 31/100 ($563.31) DOLLARS as in the notice of motion 
in this action, in manner and form as the complainant has com
plained against him, and of this the said defendant puts himself 
upon the country. 

page 5 ~ 

(ENDORSEMENT FOUND ON BACK) 

FILED BY LEAVE OF COURT 
10-6-41 

LENA MILLS, Deputy Clerk. 

GROUNDS OF DEFENSE 

The grounds of defense of the defendant are as follows: 

1. Strict proof will be required as to whether any con
tract existed between the Roanoke Oil Company, Incorporated 
and C. C. Bova, trading as C. C. Bova ·& Company. 
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2. If such a contract did exist, the same was breached o.n 
the part of the plaintiff prior to November 11, 1940 by the 
plaintiff's 1efusing to comply with the terms thereof, and the 
GAL SEVEN APR. 1 7 G 
defendant denies that on November 1 1, 1940 he refused to 
purchase any gas from the plaintiff. 

3. The defendant denies the plaintiff is due any recov
ery; but if any recovery is had, it must be based on net profit. 

page 6 ) 

(ENDORSEMENT FOUND ON BACK) . 
Filed Nov. r 8, 1941, 

by leave of Court 
R. J. Watson, Clerk. 

BILL OF PARTICULARS 

For bill of particulars, the plaintiff will rely upon the con
tract which was executed by the plaintiff and the defendant, 
C. C. Bova, which contract provided that C. C. Bova, trading 
as C. C. Bova & Company, would pur.chase from the plain
tiff all of his gasoline requirements during the life of the con
tract above referred to; that said contra.ct was to run until Sept
ember 7, 1941, but on November 11, 1940, C. C. Bova, trading 
as C. C. Bova & Company, breached said contract and refused 
to purchase any more gas under said contract, and . that from 
the date of the breach of said contract by the defendant until 
the expiration of the ·contract, to-wit, September 7, 1941, the 
plaintiff suffered a loss of profits in the sum of $563.31. The 
defendant, C. C. Bova, has in his possession the bills showing 
the amount of gasoline that he has purchased from November 
11, 1940, until September 7, 1941, and the plaintiff will re
quire him to furnish a statement showing the amount of gas 
so purchased and used by him in the operation of his business. 

ROANOKE OIL COMPANY, INC., 
By A. L. HUGHSON, 

Attorney. 
(ENDORSEMENT FOUND ON BACK) 

Filed Nov. 18, 1941, 
By leave of Court. 

R. J. Watson, Clerk. 
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page 7 r SUBPOENA DUCES TECUM 

The Commonwealth of Virginia. 

To the Sergeant of the City, of Roanoke, Greeting: 

We command that you summon J. H. Vaughan, Presi
dent of th~ Park Oil Company, Incorporated, to appear before 
the Hustings Court for the City of Roanoke, Virginia, at the 
courtroom thereof, on the 21st day of November, 1941, at 
1 o: oo o'clock, a. m., to produce before our said court the sales 
slips and the ledger account showing th~ amount of gasoline 
sold by the Park Oil Company, Incorporated, to C. C. Bova, 
trading as C. C. Bova & Company, between the Ir th day of 
November, 1940, and the 7th day of September, r 941, and 
then and there to testify and to the truth to say on behalf of 
the Roanoke Oil Company in a .certain matter of controversy 
in our said court now pending and undetermined, wherein the 
Roanoke Oil Company, Incorporated, is plaintiff and C. C. 
Bova, trading as C. C. Bova & Company, is defendant. 

And have then there this writ and make return how you 
have executed the same. 

Witness R. J. Watson, Clerk of our said court, at the 
courtroom thereof, in the City of Roanoke, State of Virginia, 
the 18th day of November, 1941, and in the r 66 year of the 
Commonwealth. 

R. J. WATSON, 
Clerk of said Court. 

page 8 r AFFIDAVIT FOR SUBPOENA 
DUCES TECUM 

State of Virginia, 
City of Roanoke, to-wit 

Personally appeared before me, the undersigned notary 
public, A. L. Hughson, attorney for the Roanoke Oil Com
pany, Incorporated, who being first duly sworri, makes oath 
and says that he verily believes that there is in the possession 
of the Park Oil Company. Incorporated, and likewise in the 
immediate possession of J. H. Vaughan, President of the Park 
Oil Company, Incorporated, sales slips and a ledger account 
showing tbe amount of gasoline sold by the Park Oil Com-



C. C. Bova, Trading etc vs. Roanoke Oil Company 15 

pany, Incorporated, to C. C. Bova; trading as C. C. Bova & 
Company, between the 11th day of November, 1940, and the 
7th day of September, 1941. The Park Oil Company and J. 
H. Vaughan being adverse parties to the suit now pending in 
the Hustings Court for the City of Roanoke, Virginia, under 
the style of Roanoke Oil Company v. C. C. Bova, trading as 
C. C. Bova & Company, which sales slips and ledger account, 
as above set forth, .contain material evidence for the plaintiff 
in this ca use. 

A. L. HUGHES, 
Atty. for Roanoke Oil Co. Inc. 

Subscribed and sworn to before me this th~ I 8th day of 
November, 1941. 

page 9 ~ 

CLAUDINE EVANS TURNER, 
Notary Public. 

SUMMONS UNDER SECTION 
6237 OF CODE OF VIRGINIA. 

The Commonwealth of Virginia. 

To the Sergeant of the City of Roanoke, Greeting: 

We command you, in the name of the Commonwealth of 
Virginia, that you summon C. C. Bova to appear before the 
Hustings Court for the City of Roanoke,. Virginia, at the 
Courthouse thereof, on the 2 I st day of November, 1 94 I, at 
Io: oo o'clock, a. m., to produce before our said court those 
certain wntmgs to-wit: All of the sales slips showing the 
purchases by C. C. Bova, trading as C. C. Bova & Company, 
of gasoline from the Park Oil Company, and/or, other per
sons, firms, or corporations, on each and every day from No
vember 11, 1940, to and including September 7, 1941, togeth
er with all ledger accounts showing purchases of gasoline be
tween the 11th of November, 1940, and September 7, 1941, 
and then and there to testify and the truth to say on behalf of 
the Roanoke Oil Company in a certain matter of controversy 
in our said court now pending and undetermined, wherein the 
Roanoke Oil Company is the plaintiff and C. C. Bova, trading 
as C. C. Bova & Company, is the defendant. 

And have then there this writ and make return how you 
have executed the same: 
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Witn'.?ss, R. J. Watson, Clerk of our court, at the court
house thereof, in the C.ity of Roanoke, and State aforesaid, on 
the 18th day of November, 1941, and in the 166th year of the 
Common wealth. 

R. J. WATSON, 
Clerk. 

By S. S. BROOKE, 
Deputy Clerk. 

AFFIDAVIT FOR SUMMONS UNDER SECTION 
6237 OF CODE OF VIRGINIA 

page IO r State of Virginia, 
City of Roanoke, to-wit: 

Personally appeared before me, the undersined notary 
public, A. L. Hughson, attorney for the Roanoke Oil Com
pany, Incorporated, who being first duly sworn, makes oath 
and says that he verily believes that there is in the possession 
of C. C. Bova delivery slips, or sales slips, or ledger accounts, 
showing the amount of gasoline bought by C. C. · Bova, trading 
as C. C. Bova & Company, from the Park Oil Company, Inc., 
and/or other persons, firms or corporations, between the I Ith 
day of November, 1940, and the 7th day of September, 1941, 
which records are necessary to the plaintiff in the suit now 
pending in the Hustings Court for the City of Roanoke, Vir
ginia, under the style of Roanoke Oil Company, Inc., v. C. C. 
Bova, trading as C. C. Bova & Company, which sales slips and 
ledger accounts, as above set forth, contain material evidence 
for the plaintiff in this ca use. 

A. L. HUGHSON, 
Attorney. for Roanoke Oil 
Company, Inc. 

Subscribed and sworn to before me this 18th day of No
vember, 1941. 

CLAUDINE EVANS TURNER, 
Notary Public. 

And at another day, to-wit: 

page 1 r ~ On October 6, r 941, the following order was 
entered. 



C. C. Bova, Trading etc vs. Roanoke Oil Company I 7 

This day the defendant C. C. Bova, trading as C. C. Bova 
& Company, presented his plea of nil debit, and upon motion 
the same is ordered filed. 

And at another day, to-wit: 

On Novem her I 8, I 94 I, the following order was entered. 

This day came the plaintiff, by its attorney, and it ap
pearing by affidavit of the said plaintiff that there is in the 
possession of J. H. Vaughan, President of the Park Oil Com
pany, Inc., who is not a party to the matter here in contro
versy, sales slips showing the amount of gasoline sold by the 
Park Oil Company, Inc., to C. C. Bova, trading as C. C. Bova 
& Company, from November I I, I 940, until the 7th day of 
September, I 94 I and also a ledger account of the Park Oil 
Company, Inc., showing the amount of gas sold by it to C. C. 
Bova, trading as C. C. Bova & Company, during the above 
period, namely between November I I, 1940, and September 

7, I 9 4 I, and that said sales slips and ledger ac
page 12 ~ count are material and. proper to be produced be-

. fore this court in settling the controversy in this 
cause; it is thereupon ordered that the said Clerk of this court 
do issue a subpoena duces tecum to compel the said J. H. 
Vaughan, President of the Park Oil Company to produce said 
sales slips and ledger account, above mentioned, before this· 
court at the courtroom therwf on the 21st day of November, 
1941, at 10:00 o'dock, a. m. 

And at another day. to-wit: 

page 13 ~ On the I 8th day of November, 1941, the follow- ~ 
ing order was entered. 

This day came the attorney for the defendant and moved 
the court to require the plaintiff to file its bill of particulars in 
the above styled cause by November 17, 1941, which bill of 
particulars the plaintiff is ordered to so file. 

And thereupon came the plaintiff by its attorney and 
moved the court to require the defendant to file his grounds 
of defense on or before 12:00 o'clock, noon, Wednesday, No
vem her I 9, 1941, which grounds of defense are ordered to 
be so filed. 
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The plaintiff thereupon asked leave to amend its notice of 
motion by inserting the words "and signed by C. C. Bova." 
after the figures 193 9 on the seventh line from the bottom 
of · the last paragraph in said notice of motion, which 
amendment the court doth allow, but was objected to by the 
defendant, his objection being overruled and the defendant 
thereupon excepted. 

And thereupon came the plaintiff, and presented to the 
Court its bill of particulars, which are herewith filed, likewise 
came the :itty. for defendant and presented his grounds of de
fense which are herewith filed. 

And at another day, to-wit: 

page 14 ~ On the 27th day of November, 1941, the fol
lowing order was entered. 

This day came the parties, by their attorneys, and both 
sides announced ready for trial upon the pleadings heretofore 
filed. 

Thereupon came a jury of nine (9) persons and the plain
tiff and defendant having each struck off one of said jurors, 
the remaining seven (7), to-wit: Chas. G. Eastwood, A. 
Paul Tesh, Ellsworth Grosh, G. W. Miller, Sterling Winn, M. 
G. Francis and J. E. Hannabass were sworn the truth to speak 
upon the issue joined, whereupon the attorney for the plain
tiff stated to the court that the plaintiff had no proof of the 
amount of gasoline which had been purchased by the defend
ant from the Park Oil Company, Incorporateci; that it became 
and was necessary to prove the amount of gailonage used by 
the defendant between November 11, 1940, and September 7, 
1941, by either the defendant, C. C. Bova, or by J. P. Vaugh
an, President of the Park Oil Company, the company that had 
sold gasoline to the defendant during the period between No
vember 11, 1940, and September 7, 1941, and that a subpoena 
duces tecum had been duly s~rved upon J. P. Vaughn, Presi
dent of the Park Oil Company, Incorporated, and that sum
mons had been served upon C. C. Bova under the provisions 
of Section 623 7 of the Code of Virginia. Whereupon J. P. 

Vaughan, was. put upon the witness stand as an 
page 15 ~ adverse witness and upon examination by coun

sel for the plaintiff. he, the said J. P. Vaughan, 
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testified that he had no records showing the amount of gasoline 
sold by his corporation to the defendant, C. C. Bova, covering 
the period between November 11, 1940, and September 7, 
1941, except the sales slips during the months of October and 
November 1941, (none of which he had brought to Court): 
that all of his records prior to October 1, 1941, in connection 
with this transaction with the defendant, C. C. Bova, had been 
destroyed. Whereupon C. C. Bova, the defendant was placed 
on the witness stand as an adverse party, and he, under exami
nation by counsel for the plaintiff, at first testified that he 
had no records showing the amount of gasoline purchased from 
the Park Oil Company, Incorporated and/or other persons, 
firms or corporations during the period from Novem her 1 1, 
1940, to and including September 7, 1941, except checks and 
ledger accounts which were stored in various places, and which 
would take him three or four days to collect. The witness fur
ther stated in response to ::i question by counsel for the plain
tiff that he had not brought any of the records required to be 
brought by him in response to the subpoena which had been 
duly served on him on the 18th day of November, 1941, by 
the Sergeant for the City of Roanoke, Virginia, because counsel 
for the defendant had advised him not to bring said records. 
The subpoena in question was issued by the Clerk of this court 

upon an affidavit duly filed in accordance with 
page I 6 r Section 623 7 of the Code of Virginia, and said 

summons required the defendant, C. C. Bova, to 
produce before this court certain writings, to-wit "All of the 
sales slips fhowing the pur.chases by C. C. Bova, trading as C. 
C. Bova & Company, of gasoline from the Park Oil Company, 
and/ or other person~. firms or corporations, on each and every 
day from November r 1, 1940, to and including September 7, 
194 1, together with all ledger accounts showing purchases of 
gasoline between the 1 1th of November, 1 940, and September 
7. 1941. The witness gave no excuse for his failure other than 
that it would take him three or four days to get this evidence 
together, and that he was advised by his counsel not to pro
duce anything. The witness Vaughan gave no excuse for his 
faiJure to produce the evidence required of him, to-wit: "The 
sales slips and the ledger account showing the amount of gaso
line sold by the Park Oil Company, Incorporated to C. C. Bova, 
trading as C. C. Bova & Company, between the. 1 Ith day of 
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November, 1 940, and the 7th day of September, 194 I," other 
than to say that all of his records relating to the above, prior 
to October I, 1941, had been destroyed. The subpoena duces 
tecum served upon J. P. Vaughan, President of the Park Oil 
Company, Incorporated, was directed to be issued upon an 
order entered by this court on the 18th day of November, 
1941, directed to the Clerk of this Court, which subpoena was 
duly served on the said J. P. Vaughan on the 19th day of No
vember, 1941. 

The Court, being of the opinion that the witness Vaughan 
did not produce evidence required by the plaintiff, and the 

Court being further of the opinion that the fail
page 1 7 r ure and refusal of the defendant, C. C. Bova, to 

produce the evidence which was in his posses
sion and ne.cessary to prove the plaintiff's case was wilful and 
intentional, sustained the motion of the plaintiff to strike all 
the pleas of the defendant and to enter up judgment for the 
amount sued for, all of which evidence was heard by the jury. 
It is therefore ordered that the plaintiff, the Roanoke Oil Com
pany, Incorporated, do have and recover of the defendant, C. 
C. Bova, the sum of FIVE HUNDRED SIXTY THREE 
DOLLARS AND THIRTY ONE CENTS ($563.31). to
gether with costs. 

Thereupon the plaintiff by counsel move the court to set 
aside the verdict of the Court on the following grounds: 

I. The foregoing order does not set out correctly all the 
facts in that 

(a) Witness, Bova, stated that he had cancelled checks 
which would show the amount of gasoline purchased, which he 
would be glad to get as soon as possible. 

(b) The witness, Bova, under further questioning by his 
counsel testified that he had not told his counsel that he had 
been served with a subpoena, requiring him to bring any rec. 
ords to the Court. 

(c) There was no wilful and intentional refusal on the 
part of the defendant, Bova; to produce evidence before the 
Court, and as a matter of law, the requests contained in the 
subpoena should have been limited to records showing the num
ber of gallons of gasoline. 
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·2. Witness, Bova, is not bound by any failure 
page r 8 r on the part of witness, Vaughan, to produce rec

ords. 

5. The Court ~hould :have limited the plaintiff's re
quest for records to only such records showing purchases of 
gasoline and then have allowed witness, Bova, to produce such 
records if he had them. 

4. The Court erred in ordering judgment by default 
against the defendant because: 

(a) The plaintiff had offered no evidence in support of 
its claim. 

(b) The plaintiff's counsel in his opening statement 
stated that it was relying on the contract, yet no contract had 
been introduced in the evidence. · 

(.c) There was no evidence upon which to base the 
Court's assumption that the contents of the writings summoned 
by the plaintiff were relevant material as provided by Section 
623 7 of the Code. 

5. The Court erred in not giving the defendant suffi
cient time to produce records, the subpoena not being served on 

_ the defendant until Tuesday, November r 8, and this case being 
set for trial on Friday, November 2 I, with Thanksgiving, a 
holiday, intervening. 

6. There was no evidence before the Court other than 
the statement of counsel that the plaintiff had no other means· 
of proving the contents of the writing or of such part of the 
books by his summons. 

7. The summons issued by the plaintiff was 
page I 9 r not reasonable in .compliance with Section 6 2 3 7 

of the Code, and the Court erred in not: • 
(a) Deciding what evidence was reasonable. 

(b) Giving defendant reasonable time to produce this 
evidence. 

8. The Court erred in giving judgment by default and 
entering up judgment for the plaintiff, as Section 623 7 of the 
Code only-gives the Court power to give judgment by default, 
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and the Court should have then ordered a writ of inquiry for 
damages in accordance with Section 6 1 3 1 of the Code. There 
was no evidence before the Court upon which to base its verdict 
for damages. 

But the Court overruled said motion and declined to set 
aside aforesaid verdict upon each and every ground offered in 
support thereof; therefore, action and ruling of the Court de
fendant, by counsel, excepted. 

And upon motion of the defendant, by counsel, it is order
ed that the subpoena duces tecum and the order under Section 
623 7 of the Code of Virginia be, and the same hereby, are made 
a part of the record in this case. 

page 20 r And at another day to-wit: On the 29th day of 
November I 941, the following order was entered. 

This day came again the parties by their respective attor
neys, and the defendant, by his attorney, signifying his intention 
to apply to the Supreme Court of Appeals of the State of Vir
ginia for :i Writ of Error and Supersedeas to the judgment of 

· this Court contained in said order entered in this action on the 
27th day of November, I 94 I, execution on the said judgment 
is suspended for a period of sixty days to enable said defend
ant to prepare and file his bills of exception, if any be required, 
upon the ~aid defendant, or someone for him, within ten days 
from this date, entering in a bond in the penalty of Two Hun
dred Dollars, with good s_ecurity and .conditioned according to 
law. 

page 21 ~ BILL OF EXCEPTIONS 
EXCEPTION NO. 1 

Be it remembered that after the jury was sworn to try the 
issue joined in this cause, the plaintiff, tp prove and maintain 
said issue on its part, introduced the following evidence; 

Whereupon J. P. Vaughan was put upon the witness stand 
as an adverse witness and upon examination by counsel for the 
plaintiff, he, the said J. P. Vaughan, testified that he had no 
records showing the amount of gasoline sold by his corporation 
to the defandant, C. C. Bova, covering the period between No
ve~ber 11, 1940, and September 7, I 941. except the sales slips 
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during the months of October and November, 1941, (none of 
which he had brought to Court); that all of his records prior 
to October r, 1941, in connection with this transaction with 
the defendant, C. C. Bova, had been destroyed; and that he, on 
behalf of his company, had entered into a contratt with C. C. 
Bova along about November r 1, 1940, and had sold gas to the 
defendant from that time until September 7, 1941, this being 
the period in controversy; that his base profit, as stated in the 
contract, was r 1,4 cent per gallon on all gas sold by his com
pany to C. C. Bova, which base profit, some time after the exe-

cution of the contract, was raised to 1 Yz .cent per 
page 22 r gallon. 

Whereupon C. C. Bova, the defendant was placed 
on the witness stand as an adverse party, and he, under examina
tion by counsel for the plaintiff, at first testified that he had no 
records showing the amount of gasoline purchased from Park 
Oil Company, Incorporated and /or other persons, firms or cor
porations during the period from November I I, r 940, to and 
including September 7, 1941, except checks and ledger accounts 
which were stored in various places, and which would take him 
three or four days to collect. The witness further stated in re
sponse to a question by counsel for the plaintiff that he had not 
brought any of the records required to be brought by him in re
sponse to rhe subpoena which had been duly served on him on 
the 18th day of November, 1941, by the Sergeant for the City 
of Roanoke, Virginia, because counsel for the defendant had ad
vised him not to bring said records. 

The witness gave no excuse for his failure other than that 
it would take him three or four days to get this evidence together, 
and that he was advised by his counsel not to produce anything. 
The witne~s Vaughan gave no excuse for his failure to produce 
the evidence required of him, to-wit: "The Sales slips and the 
ledger account showing the amount of gasoline· sold by the Park 
Oil Company, Incorporated, to C. C. Bova, trading as C. C. 
Bova & Company, between the I I th day of November, I 940, 
and the 7tb day of September, 194 r ", other than to say that all 

of his records relating to the above, prior to Octo
page 2 3 ~ ber 1, 1941, had been destroyed. 

Whereupon after the witness, Bova, had been upon 
the witness stand subject to the cross-examination of counsel for 
plaintiff for. sometime and it had become apparent to the Court 
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that the witness, Bova, had failed to comply with the Court's 
order pertaining to the production of evidence, the Court sent 
the jury from the room and stated that inasmuch as it was ap
parent that Bova' s refusal to disclose facts within his knowledge 
was wilful and intentional. that no other recourse was open 
than to enter up judgment for the plaintiff for the amount sued 
for. After some discussion between the Court and .counsel for 
the defendant, during which counsel for the defendant stated 
that his clknt, Bova. was mistaken and that he, counsel. had not 
told Bova, as asserted by Bova, not to comply with the order of 
the Court. After this statement had been made, counsel for the 
defendant then asked his client, Bova, if he did not have refer
ence to the first paper which had been served upon him (the no
tice of motion for judgment). Bova's reply thereto was to the 
effect that he had called his counsel after this said first paper had 
been served on him and that counsel did not tell him not to pro
duce any data required by the subpoena duces tecum. 

page 24 r EXCEPTION NO. 2 

Be it further remembered that on the trial of this case and 
after the Court rendered its verdict in the following words and 
figures, to-wit: 

"it is, therefore, ordered that the plaintiff, Roanoke 
Oil Company, Inc., do have and recover of the defendant, 
C. C. Bova, the sum of $5 63. 3 1, together with costs", 

the defendant moved the court to ·set aside said verdict, and set 
forth as his grounds therefor the grounds as set out in the order 
of November 2 7, 1941, which motion the Court overruled, to 
which action of the court in overruling said motion, the defend
ant excepts on the ground that the evidence does not sustain a 
verdict for the plain tiff. 

The defendant prays that this, his bill of exceptions, may 
be signed, sealed, and enrolled as a part of the record, which is 
done accordingly in due time after it appeared in writing that 
the plaintiff had been given n.asonabJe notice of th.e time and 
place of presenting the same this the 17th day of January, 1942, 
and in order to save the defendant the benefit of his exceptions, 
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the Court does certify that the foregoing is a synopsis of all the 
evidence introduced in the trial of said case. 

J. L. ALMOND. JR. (SEAL) 
Judge of the Hustings Court 
of the City of Roanoke, Vir
gm1a. 

page 25 r TO: R. J. WATSON. Clerk of the Hustings 
Court for the City of Roanoke, Virginia. January 
I 7, I 942. 

You will note the filing of the foregoing bill of exception. 

J. L. ALMOND. JR., 
Judge. 

FILED January 19th. 1942. 

page 26 ~ 

State of Virginia, 
City of Roanoke: 

R. J. WATSON. 
Clerk. 

CLERK'S CERTIFICATE 

I. R. J. WATSON. Clerk of the Hustings Court of the 
City of Roanoke, do hereby certify that the foregoing is a true 
and correct transcript of so much of the record as I have been di
rected to copy, in the case of ROANOKE OIL COMPANY, 
INC.. against C. C. BOVA, TRADING AS C. C. BOVA and 
COMPANY, lately_ determined by said Court. 

I further certify that notice of the application for this trans
cript has been duly given to Counsel for the Plaintiff, as requir
ed by law. 

Given under my hand this the I oth day of January, 1942. 

R. J. WATSON, 
Clerk. 

Fee for transcript, $8.05. P. 1- I 2-42. 
(SEAL) 

A Copy Teste: 
JAMES W. HUTTON 

Deputy Clerk 



Supreme Court of Appeals of Virginia 

- INDEX TO RECORD -
· Page 

Petition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 

Affidavit for Subpoena Duces Tecum . . . . . . . . . . . . . . 14 
Affidavit for Subpoena under Section 623 7 . . . . . . . . . . 16 
Bill of Particulars . . . . . . . . . . . . . . . . . . . . . . . . . . . . I 3 
Grounds of Defense . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 2 

Notice of Motion for Judgment . . . . . . . . . . . . . . . . . . . 11 

Orders of the Court . . . . . . . . . . . . . . . . . . . . . . . . . . 17-22 
Plea of Nil Debit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 2 

Subpoena Duces Tecum . . . . . . . . . . . . . . . . . . . . . . . . 14 
Subpoena under Section 623 7 . . . . . . . . . . . . . . . . . . . 15 
Bill of Exception No. One . . . . . . . . . . . . . . . . . . . . . . . 2 2 

Bill of Exception No. Two . . . . . . . . . . . . . . . . . . . . . . 24 
Clerk's Certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 


