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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 3207
AULANDER DICKENS, Plaintiff in Error,
VeT8U8

LEROY GOODE, AN INFANT UNDER THE AGE OF 2i
YEARS, WHO SUES BY HENRIETTA GOODE, HIS
MOTHER AND NEXT FRIEND, Defendant in En;or.
PETITION FOR A WRIT

OF ERROR

To the Honorable Justices of the Supreme Court. of Appeals of
. Virginia:
Your petitioner, Aulaqder Dickens, respectfully represents
that he is aggrieved by a final judgment of the Circuit Court of
the City of Portsmouth, Virginia, in a certain action at law
lately pending therein in which Leroy Goocle, an infant uµder the .
age of 21 years, who sues by Henrietta Goode, his mother and
next friend, was plaintiff and Aulander Dickens, your petitioner,
was defendant, which judgment was entered on the 1st day of
August, 1946, in favor of Leroy G,oode, an infant under the age
of 21 years, who sues by Henrietta Goode, his mother and next
friend, against your petitioner for the sum of One Thousand
Dollars (81,000.00), with legal interest thereon from the 18th
day of July, 1946, till paid, together with costs.
2*
A transcript of the record duly certified, *together with
origiµal affidavits offered by your petitioner in support of
the motion for a new trial, is presented with this petition. For
convenience, the parties will be referred to as the plaintiff and
defendant according to the position occupied by them respectively, in the lower cour.t.
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FACTS.

This action arose out of an accid~nt involving the automobile
truck of the City of Portsmouth, Virginia, which your petitioner
was driving, and a bicycle which was being operated by a negro
boy, Van Clark, and on the cross-bar of which the plaintiff was
riding. The accident occurred on February 2, 1946, at about
11 :00 o'clock A'. M. at the intersection of County Street and Elm·
Avenue, in the City of Portsmouth, Virginia. The truck operated
by the defendant was proceeding south on Elm Avenue and the
bicycle on which plaintiff was riding was proceeding east on
County Street and turning to go south on Elm Avenue. There
is a traffic light installed at this intersection. The defendant
testified that he had to stop at the intersection until the traffic
light turned from red to green, whereupon be started up and
crossed the intersection (M. R., p. 55) and when the truck had
entirely crossed the intersection and entered the opposite side,
he heard the boys on the bicycle holler, felt a bump, and stopped
(M. R., p. 55). He then found that the bicycle had run into the
side of the truck near the rear end and that the boys were lying
in the street on the right-hand side of the truck near the rear
· wheel thereof (M. R., p. 55). T_he plaintiff, on the other hand,
testified that. as the bicycle approached the intersection the light
was green (M. R., p. 13) and that they had turned into· Elm
Avenue and gotten 5 to 25 feet beyond the intersection when the
truck, also going south on Elm Avenue, overtook them and struck
the bicycle from the rear (M. R., p. 14). Plaintiff testified
that the back wheel of the bicycle was struck (M. R., p. 14)
3* *and that the damage to the bicycle consisted of a torn-up
rear wheel, the seat was knocked sideways, and the left-hand
handlebar was bent (M. R., p. 15). Henrietta Goode testified
the rear wheel of the bicycle· was "torn all to pieces" (M. R.,
p. 83), but that the front wheel was not damaged at all (M. R.,
p. 83). She testified that the frame and front wheel was still at
her home, but that nothing at all in the way of repairs was done
to the front wheel (M. R., p. 85), and that it was still in the same
condition as it was immediately after the accident. Plaintiff
introduced as a witness Glenn Harrell, bicycle repairman, who
testified that the rear wheel which was brought to him and purported to be the rear wheel of the bicycle involved in the accident, was smashed beyond repair (M. R., p. 87) and that the rear
wheel was brought him in June, 1946.
City Police Officer W. F. Harris (M. R., p. 44) and Police
Officer George W. Moffatt (M. R., p. 52) both testified that they
talked to plaintiff and the other ho;)', Van Clark, at the Hospital,
and that the boys admitted they rode through a red light.
Officer Moffatt testified that the fork and front of the bicycle
were bent and twisted at an angle (M. R., p. 51) and that there
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was red paint from the bicycle on the side of the body of the truck
(M. R., p. 51).
Plaintiff subsequently introduced the front wheel and frame
,of a bicycle which Henrietta Goode testified was the front wheel
:and frame just ns it appeared after the accident, and the front
forks showed that they had been welded. She testified, how~
~ver, that the forks had been welded when her son first purchased
·
the bicycle (l\L R., p. 89). 1
The color of the paint on the bicycle produced i1.1 court was
blue, which, of course, would not match the color of the
4* *red maxk which Officer Moffatt testified was left by the
bicycle on the side of the truck.
After the verdict of the jury was rendered in favor of the
plaintiff, the defendant moved the Court for a new trial on the
:ground that it was contrary to the law and the evidence and sub2equently, the defendant added "after discovered evidence" as
.an additional ground for a new trial (M. R., p. 4).
When the motion for a new trial was argued the defendant
introduced the affidavits of Officer Moffatt, Edward Alston and
Aulander Dickens, all of whom· stated under oath that there
was no damage to the rear wheel or mudguard of the bicycle involved in the accident and that the bicycle involved in the accident was not painted blue, but was red with white trimmings.
As Officer Moffatt and Edward Alston had testified earlier in the
trial and left the courtroom when plaintiff introduced the bicycle
in evidence they were not available for rebuttal purposes. After
the trial they were shown the frame and front wheel in the Clerk's
Office of the Circuit Court of the City of Portsmouth, where it
had been lodged after being introduced in evidence and they
were positive in stating that the bicycle was not the bicycle involved in the accident or at least was not the same color or in the
same condition as it was immediately after the collision.
·
Also, Mr. Edwin C. Kellam, an attorney who conducted an
investigation of the accident as a member of the law firm repreamting defendant, but who, at the time of the trial of this case,
was no longer connected with defendant's counsel, testified on
the motion for a new trial, that he called at plaintiff's home on
February 20, 1946, for the purpose of examining the bicycle involved in the collision and at that time was shown a bicycle
similar to the bicycle introduced in evidence, but that the bicycle
which he was shown was in rideable condi~ion, except for a flat
front tire. That the rear wheel was on the bicycle and in
5* good operating *condition and that there was no damage
whatsoever to the rear wheel (M. R., p. 102). Mr. Kellam
was told by. a boy who said he was the brother of the plaintiff
that he needed the bicycle in his work, so he had repaired it.
He also testified that there "was a mark on the front rim and
there were some spokes which pointed out which had been bent
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and had been straightened" (M. R., p. I02). The trial judge-,
after taldng the motion for a new trial under advisement, over:..
ruled the motion md entered final judgment for the plaintiff
on1 tne jury verdict.
.
Subseqttent to the entry of fina:l judgment, counsel for your
. petitioner finaU:r thought of scraping sway some pmnt from the
bicycle introduced in e~deneer and fomid that the paint beneath.
the blue out~r-. coat of paint was red.
·
Therea(ter, the compi:mion 8Uit of Van Cla:rk was tried, at
which time the aforesaid after-discovered evidence was presented to the inry, and tlte iury returned a verdict for tne defendant.
'
ASSIGNMENT OF ERROR.
1. The lower court erred in overruling .the motion or the def endant to set aside the verdict of the jury,, and erred in entering;
final judgment for·the plaintiff.

ARGUMENT
A. reading of the testimony of Van Clark, the operator of the
bicycle on which plaintiff was riding will reveal that he never
saw the truck at ·all. He was asked "Did you see the truck at
all?" a.,nd he replied, '~No,.sir' (M. R.,. p. 38). "Wasrr"t the front
part of the bicycle tom up?"' and he replied, "I donrt know''
(M. R., p. 37), and when asked by plaintiff's counsel "Did the
front of the bicycle come in contact with tlie truckr or not?''
he stated,, "I don't know" (M. R., p. 38). If be was at all
attentive to what he was doing it would certainly seem that he
should have seem the truck,z or at least know if the front of the
· bicycle hit the trµck, or not.
6"'
•The plaintiff, while claiming that the· front of the truck
struck the rear of the bicycle, also made this·. significant
statement, "The truck was coming in mdeways and knocked Van
off and run over his leg" (M. R., p. 23), and also stated "I don't
know what part hit us. I just know lie was coming Uke that"
(M. R., p. 23).
·
The defendant introdueed the two police offieers who investigated the accident, together with the men riding in the truck, and
the great preponderance of the evidence showed that the bicycle
ran through a red light, into the side of the truck.
From the testimony of the plaintiff and the defendant it will
be seen that a sharp conflict existed with reference to how the
accident occurred. If the bicycle was struck from, the rear by
the truck, as the plaintiff claimed, then there should be some
damage to the rear of the bicycle. On the other hand, if the
bicycle ran into the side of the truck, there should be some damage
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to the front of the bicycle. The damage to the bicycle ·therefore was the point on which the whole case hinged, and there is
no doubt that when the plaintiff introduced in evidence what
purported to be the same bicycle involved in the accident, and
that bicycle proved to b.e blue, and not red as testified to by Officer
Moffatt, and further revealed that there was no damage to the
front, but the whole rear wheel was smashed beyond repair,
that the jury was forced to conclude that the defendant and all
the defendant's witnesses, were not telling the truth. If the
bicycle which was offered in evidence was in fact the same bicycle
involved in the accident, and if, in fact, it was in the same condi. tion as it was immediately after the accident, it will be conceded
that the jury would be justified in rendering a verdict for the
plaintiff. If, on the other hand, the bicycle introduced in evidence was not the same bicycle involved in the accident, or if it
was not in the same condition that it was immediately after the
accident, then the plaintiff has misrepresented the facts and
7* has obtained a verdict on false evidence. *If the last
premise is true, will the court permit a dishonest plaintiff to
profit by his fraud and force a defen~ant to pay a judgment obtained by false representations and fabricated testimony? That
is the issue which your petitioner is submitting to the Court in
this case, and we do not think that there can be· but one answer.
The real _question, therefore, is whether or not the defendant
has discovered sufficient evidence of fraudulent misrepresentation since the trial to lead to the belief that if this evidence had
been presented to the jury it would have resulted in a verdict for·
the defendant.
In answering this question it will be necessary to examine the
facts in connection with the bicycle as represented to the jury by
the plaintiff, with the facts as subsequently discovered by the
defendant.
· ·
I~ the first place, the bicycle presented by the plaintiff to the
jury was painted blue. Officer Moffatt testified that the bicycle
involved in the accident left a mark of red paint on the side of
the truck, and, of course, plaintiff's .counsel argued to the. jury
that a blue bicycle could not leave a red paint mark. Since the
trial, defendant has found that upon scraping off the outer layer
of blue paint with a knife, that beneath the blue outer coat, the
paint is red. When was it painted blue, by whom, and why?
By reference to the affidavits of Edward Alston and your petitioner, Aulander Dickens, it will be noted that they swear the
bicycle involved in the collision was red with white trimmings
and not blue.
·
.
In the second place, the bicycle which was introduced in evidence, showed no damage to the front end whatsoever, but it
was testified by plaintiff and his witnesses that the rear wheel
was "torn up," and the bicycle introduced in evidence also showed
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the rear mudguard bent around at a right angle. Mr. Edwin
8"' C. Kellam, who called at plaintiff's·home, *18 days after the
accident for the express purpose of seeing the bicycle and
checking the damage, found· no damage whatsoever to the rear
wheel, nor to the rear mudguard, and the bicycle he was shown
was in perfect running condition except the front tire was flat.
There was a mark on the rim of the front wheel and some of the
spokes in the front wheel had been straightened. As the plaintiff
himself testified "Yes, sir. The seat was knocked one sided and
turned around, and the handlebar was bent" (M. R., p. 15), it is
evident that at the time Mr. Kellam saw-the bicycle, the handle
bar had been straightened. Furthermore, the bicycle introduced·
in evidence ,does not disclose any damage· to the handle bar.
Mr. Kellam is a respected member of the Norfolk Bar and a
brother of Judge Floyd E. Kellam .. If Mr. I{ellam's testimony
is true, then th~ bicycle exhibited in Court by plaintiff was either
not the same bicycle· shown him when he called at plaintiff's
home, or, if it was, then it was certainly not in the same condition
as it was when he saw it.. · . · ,
The affidavit of Officer James W. Moffatt, marked "Exhibit
A," will show that he states positively that the damage to the
rear wheel and mudguard was not present at the time he saw the
bicycle at the ~cene of the accident, and the affidavits of .Aulander
Dickens and Edward Alston are to the same effect. It may also
be significant that the front fork of the bicycle introduced in evidence had been· welded, although Henrietta Goode claimed it
· had been welded before her son acquired the bicycle.
.
Finally, why was it that the son of Henrietta Goode waited
until the middle of June to carry the rear wheel to the repair·
shop if it had remained damaged beyond repair since February
20th? . This case was set for trial first in June and was continued
to ·July 18th, the day of the trial. The plaintiff therefore .knew
in June that this case was to be tried either in June or shortly
9 * thereafter. and it is beyond comprehension why *Henrietta
Goode would permit the rear wheel to be taken off on the
very eve of the trial.
.
Plaintiff's counsel opposed the motion for a new trial o~ the
grounds that all of this information was available to the defendant prior to the trial. It is true that witnesses Alston and
Officer Moffatt were in court and testified, and it. is true that
plaintiff's counsel gave notice early in the trial that he w;ould
bring the bicycle into court. It is also true that Edwin C. Kellam
had investigate.cl the accident and made. a memorandum of his
investigation which was in the file. But defendant could n,ot
anticipate that the plaintiff would produce in court a. bicycle
different from that shown Mr. Kellam when he first P.alled at
plaintiff's home, and it was for that reason that Mr. Kellam was
not subpoenaed and was not available in court when the bicycle
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-was introduced in evidence.

Perhaps defendant should have kept
Officer Moffatt and the other witnesses in court, but here again
,defendant oould not anticipate that . the plaintiff would misrepresent the evidence.
.
Furthermore, it was not until aftel' the trial that , the deTendant thought to test the color of the bicycle by scraping away
:some of the paint. This information was not available to the
-defendsnt before trial and ·cdnstitured true after discovered
,evidence.
The general rule of law is that a court will not grant a new
trial on the grounds of after discovered evidence, unless it is
material, not merely cumulative, could not by the exercise of
,diligence have been di:scovered ·before the trial termi'nated, and
such as ought to produce .a different result on the next· ~rial.
But as stated in Burk's Pleading and Practice (Srcl Ed.), para.graph !97, page 536" * * 11< the ends of justice·may, under
peculiar circumstances, require that exceptions to the rule shall
be recognised."
In the case of Harris v. Wall, 144 Va. 774, 130 S. E. 899,
10* the *plaintiff was suing for goods furnished to an independent contractor on what was alleged to be the credit of
,defendant. The evidence of the plaintiff was that defendant
'had paid him for goods furnished the indepe.ndent contractor
·w~th defendant''S own checks, and on this testimony, the defendant not offering any rebuttal, the jury returned a verdict for
plaintiff.
, On motion for a new trial, defendant produced cancelled checks
with plaintiff's endorsement on the back, which showed' that the
,checks were actually payable to the independent contractor and
by him endorsed to plaintiff, whose signature appeared on back.
The court, while acknowledging the general rule with reference
to after discovered evidence, said that "the rule will be relaxed
where the after discovered evidence strongly tends to show that
plaintiff's testimony on material points was fabricated in order
·to present a state of facts supporting his contention.
·
C-Ontinuing further the Court said (page 780):
;' ·
I·,

.

"To allow a verdict to stand under. this state of the record
would at least have the appearance of, lending the Court's aid
to a litigant who has accrued a verdict and judgment by testimony the bonafides of which is. open to the ~vest suspici~n."r
But the Court then went further and stated that the facts did
not show any lack of diligence on the part of defendant for the
reason that

"* * * the defendant had no reason to suspect either from·
the pleadings or from the facts as they were known to him ·that
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plaintiff would claim that defendant had settled the account of
this independent contractor or made payment thereon with his
own checks payable directly to plaintiff, and there is therefore
no want of diligence on his part in this behalf" (page 780).
Italics ours.
The similaricy bet,iveen the facts in the above ease with that
of the instanC'case will be immediately recogni?'.ed. We submit
that. there was no ,vaµt of diligence on the part of your petitioner,
but even·jJ- there was such lack of diligence, to allow the
11 111 verdict and·· judgment to stand *under the state of this
record would have tlie appearance of lending the court's
aid to a litigant who has acquired a judgment "by testimony the
bona fides of which is open to the gravest suspicion."
Fortunately, we do not have to speculate whether the after
discovered evidence in the present case ought to produce a clifferent result on the next trial, for since that time the companion
case of Van Clark against your petitioner has been tried, at which
trial the new evidence refeITed to herein was presented to the
jury, who returned a verdict in favor of your petitioner.
The real ~ue here is not so much wp.ether due diligence was
exercised by defendant, but rather whether there is substantial
reason to suspect that justice has not been done. As stated in
the case of Johnson v. Com., 126 Va. 770, 101 S. E. 341,

the

"Where in
light of the after discovered evidence, grave
doubt is entertained as to the correctness of the verdict, and it
s~ems probable that if the ·newly discovered evidence had been
before the jury a different verdict would have been reached on
the merits the verdict should be set aside."
We now know from the verdict for the defendant which was
returned by the jury in the companion case of Van Clark that
had the new evidence been before the jury a different verdict
would probably have been reached. The plaintiff here has recovered a verdict on testimony the bona fides of which is certainly
open to serious question and by refusing defendant a new trial,
the lower court closed the door to a further investigation on the
merits in the light of the new evidence.
In speaking of the advisability of granting new trials ow·
court has said:
"The granting of· a new trial invites further investigation,
while a refusal operates as a final adjudication of the rights of
the parties. 11
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StubbB v. Cowden, ·179·va. 190, 18

s.

E; (2nd) 275.

12*

Your petitioner believes it probable that because Mr.
Edwin C. Kellam is the brother of the trial Judge, and the
basis for the motion for a new trial· rested in large part on the
testimony of Mr. Edwin C. Kellam, that the trial court felt
some embarrassment in b~ing called upon to grant a new trial
on bis brother's testimony, and therefore "leaned over backwards" to prove that he was not biased or prejudiced in the
mcitter.
CONCLUSION
For the foregoing reasons and errors assigned we respectfully
submit that a writ of error and BUpersedeas should be granted
and that the aforesaid judgment of the Circuit Court of the City
of Portsmouth, Virginia, should be reversed and that a new trial
should be awarded the defendant, Aulander Dickens.
In tlie event a writ of error is awarded, petitioner adopts this
petition as 'his opening brief..
·
Counsel for petitioner desire to state orally, the reasons for
reviewing and reversing the judgment complained of.
.
This petition was filed with the Honorable J. W. Eggleston,
one of the Justices of the Supreme Court of Appea~ of Virginia,
at his offices in Norfolk, Virginia, on the 12th day of Octo.
..
.
ber, 1946.,
Petitioner certifies that a copy ,of this petition was· delivered
in person to A. A.. Bangel,_ attorney for .the plaintiff, on the
.
.
·
10th day of October, 1946_.
Respectfully submitted,
AULANDER DICKENS,
By E. L.,RYAN, JR.,
Of Counsel.
EARL W. WHITE,
WHITE & RYAN, P. D.,
200 Citizens Bank Building,
Norfolk, Virginia.
13* I, Ha~ey E. White,;. 200 Citizens Bank Building, Norfolk, ,
Virginia, an attorney .practicing before the Supreme Court
of Appeals of Virginia, do certify that in my opinion, the judgment in the case complained of. in .the foregoing petiti~n for a

\
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writ of error is erroneous and that it is proper that the same
should be reviewed by the Supreme Court of Appeals of Virginia.
HARVEY E. WHITE,
An attorney practicing in the Supreme Court of Appeals
of Virginia.
Received October 12, 1946.

J. W.E.

November 18, 1946. Writ of error and supersedeas awarded
by the Court. Bond $1,500.
M.B.W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Portsmouth, on
the 1st day of August, 1946.
Ler9y Goode, an infant under the age of 21 years, who sues by
Henrietta Goode, his mother and next friend, Plaintiff,
. v.
Aulander Dickens, Defendant.
UPON A MOTION TO RECOVER MONEY.
.

.

Be it remembered, that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of the City of Portsmouth, on the 21st
day of March, 1946, came the plaintiff, by counsel, and filed his
notice of motion which is in the words and figures following, towit:
To: Aulander Dickens,
702 Virginia Avenue,
Portsmouth, Virginia.
You are hereby notified that I shall on the 22nd day of April,
1946, at 10:30 A. M., move the Circuit Court for the City of
Portsmouth, Virginia, at the Courthouse thereof, for a
page 2 ~ judgment and award of execution against you for the '
sum of $10,000.00, which sum of money is due from you
to the undersigned plaintiff, for this, to-wit: That heretofore,
to-wit: on the 2nd day of February, 1946, you were operatmg a
truck along County Street and Elm Avenue, in the City of Portsmouth, Virginia; that by reason of your negligence in the operation of your said truck, you caused it to come into violent cont.act
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· with the bicycle on which Leroy Goode was riding, and as a direct
l'esult of which the said Lel'oy Goode, an infant, was seriously and
permanently lnjured, which serlous and permanent injuries
-caused him to suffer and he will ln the future be caused to suffer
pain, caused him to expend und he will in the future be caused to
-expend, a large sum of money ln an endeavor to be healed and ..
-cured of said injuries.
LEROY GOODE, an infant, etc. .
By A. A. BANGEL, Counsel
A. A. BANGEL and
JAKE JACOBSON, p. q.
The .Sergeant"s return on the foregoing notice of motion, is in
the words and figures following, to-wit:
Not finding Landras Dickens at his mmal place of abode I executed this 20th day of March, 1946, in the City of Portsmouth,
Va., by delive1·ing a copy of the within notice of motion to his
wife, whom I found there, a member of his family and
page 3 } over the age of "Sixteen years, explaining to her its pur.
port. R. E. Glover, City Serg't. By M. A. Owens,
Deputy Serg't.
And at :another day, to-wU: In the Clerk's Office of the Circuit
Court of the City of Portsmouth, on the 22nd day of April, 1946,
<iame the defendant, by counsel, and filed his plea of General
Issue, which is in the words and figures following, to-wit:
PLEA OF GENERAL ISSUE.
The defendant, by his attorney, comes and says that he is not
guilty of tbe premises of this action, laid to his charge in the man
ner and form that the pla~tiff has claimed. And -of this the de.
fend.ant puts himself upon the country.
WHITE & KELLAl"VI, pd.
And at another day, to-wit: 1n the Circuit Court of 1.he City
<>f PortsmouLh, held on the 18th day of July, 1946.
At this day came the parties by their Attorneys, and thereupon,
came a jury, to-wit: C. T. Dent, C. V. Carpenter, T. R. Hill, M.
G. Grubbs, G. Stanley Deans, W.R. McCabe, and R. A. Rogers,
who being duly sworn the truth to speak, upon the
page 4 } issue joined and having fully heard the evidence and argument of counsel, retired to their room to consult of
their verdict and after sometime returned into Court, having
found the following verdict: "We the Jury find for the Plaintiff and
fix damages Sl,000.00. R. A. Rogers, Foreman."; whereupon, the
defendant, by counsel, moved the Court to set aside the verdict
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and grant him a new trial on the grounds that the said verdict is ·
contrary to the law mid evidem,-e, and thereupo~, tlie plaintiff, by
counsel, moved the Court to set aside tire verdict on the grounds
tha;t, the damages a:re ina:dequate, mid to imparrel m. Jury to ascer-tam tlie damages, which motions. are coutinuecL
And at another dayr to-wit: At the Cirouit Court of the City
of Portsmouth~ li~l.d oru the 19th day of Ju]y, 1946.

At this day came a:ga:in the parties by their Attorneyir ancf
thereupon, the def~ndantf' by counsel, ~ade an addi!ional mot~on
for a new tria:l on the grounds of after d1soovePed evidence,. wiucht
motion being heard, the Court doth continue the same.
And now at this day, to-wit: At. the Ckcuit Court of the City
of Portsmouth,. held on the 1st day of August, 1946.
At this day came again the parties hy theiJ: Atto:r:neys and the
Cou:r:t having fully heard the motion of the defendant
page 5 ~ heretofore entered herein, to set. aside the verdict of .thejury hetetofore rendered herein and gnmt him. a. new trial
on the grounds that the said verdict is contrary to the law and
evidence and on the further giounds of after discovered evidence,.
doth overrule .the same, to which action of the Court,. the defendant,. by councel, excepted; and the Court.ha.ving fully heard.
the motion of the .plaintiff heretofore .entered herein to set aside
the verdict on the grounds that the damages are inadequate and.
to impanel a jury to ascertain: the damages,. doth overrule the
same, to which action of the Court, the plaintiff by counsel, ex.cepted; it is therefore considered by the Court tha.t the plaintiff
recover of the defendant the sum of One Thousand Dollars.
($1,000.00) with interest tliereon to be computed after the rate
of Six per cent per annum from the 18th day of July,. 1946, till
paid, and his costs by him about his suit in this behalf expended.
And the· said defend ant in Mercy,. &c.
But at. the instance of the said defendant, who desires to present a petition for a writ of error and. supersedeas to the iudgment.
J'endered in this cause, execution hereof is suspended for a period.
of Sixty (60) days from the date of this judgment, when the defendant o~ someone for him, shall execute a bond in the penalty
of Fifteen Hundred Dollars, {$1,500.00) before the Clerk of this
Court, with surety to be approved by said Clerk, payable to the
.
plaintiff in this ca.use, with a condition reciting said judgpage 6 } ment and the intention of the said defendant to present
said petition and providing for the payment of all such
damages as any person may sustain by reason of such suspension
in case a supersedeas to such judgment should not be efectu.al
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within the time above specified.
The notice of appeal and application for record is in
the words and figures following, to:.wit:

page 8 ~ In the Circuit Court of the City of Portsmouth, Virginia
Leroy Goode, an infant under the age of 21 years, who sues by
Henrietta Goode, his mother and next friend, Plaintiff .

v.

Aulander Dickens, Def~ndant
NOTICE OF APPEAL.
To: Messrs. A. A. Bangel and Jake Jacobson, attorneys for
Leroy Goode:
PLEASE TAKE NOTICE, that on the 17th day of September,
1946, the undersigned will present to the Hon. Floyd E. Kellam,
Judge of said court of the City of Portsmouth, Virginia, at the
court house of said city, the stenographic report of the testimony
and other proceedings of the trial of the above-entitled case for
certification by said judge, and will1 on the same date, make application to the clerk of said court for a trariscript of the record
in said case, for the purpose of presenting the same to the Supreme
Court of Appeals of Virginia with a petition of a writ of error and
supersedeas to the final judgement of the trial court in said case.
AULANDER DICKENS
By EARL W. WHITE and WHITE & RYAN
Counsel
Legal service of the above notice is hereby accepted, this 10th
day of September, 1946.
JAKE JACOBSON, per A. A. B.
A.A. BANGEL
Attorneys_ for Leroy Goode
page 9 ~ In the Circuit Court of the City of Portsmouth, Virginja
Leroy Goode, an infant under the age of 21 years, who sues by
Henrietta Goode, his mother and next friend, Plaintiff·
v.
Aulander Dickens, Defendant
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Leroy Goode (colored). ·
TRANSCRIPT OF TESTIMONY.
Stenogra.vhic transcript of the testimony introduced· and proceedings bad upon the trial of the above-entitled case, in said
co~rt, on the 18th day of July, 1946, before the Hon. Floyd E.
Kellam, Judge of said court, and a jury.
Appearances: Messrs. A. A. Bangel and Jake Jacobson, attorneys for the plaintiff.
.
. ·
Messrs. Earl W. White and E. L. 'Ryan, Jr., attorneys for the
defendant.
Phlegar & Craig
Shorthand Reporters
Norfolk, Virginia
.:

page 10 ~

.

Portsmouth, Virginia, July 18, 1946

· · A jury was impaneled, and sworn; the witnesses were
sworn and excluded from the court room; opening statements
were made by counsel; and the following evidence was introduced:
LEROY GOODE (colored)
the plaintiff, having been first duly sworn, testified as follows:
Examined by Mr. Bangel:
Q. 1;our name is Leroy Goode?
A. Yes, sir.
Q. How old are you, Leroy?
A. Nine.
Q. Nine years old?
A, Yes, sir.
Q. When were you nine?
A. I was nine May 26.
Q. In May, just gone by, you were nine years old?
A. Yes, sir.
·
. Q. You were on a bicycle that .was involv~d .in an accident,
were you?
A. Yes, sir.
Q. Where had you come from? .
A. We was coming from home.
Q. Where do you live?
page 11 ~ A. 805 Second Avenue.
Q. About what time of day was it?
A. Around about 11 o'clock.
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I

Q. Daytime?
A. Yes, sir.
..
Q. What was tbe -condition -of the.weaaier? Was it raining, or
was it dry?
.
A. The sun was shlniB.g.
, .
Q. It was a bright, sun-shiny day? .
A. Yes, sir.
.
Q. This accident happened on February 2, 1946, you .say,
:about 11 o'clock mthe daytime?
A. Yes, ·siT.
Q. When leaving your home, what street did you go down?
A. Come down County Street towards the ferry.
Q. You will have to ·speak loud enough so everybody can hear.
Do .you ·see tho.se gentlemen (jury)T They are trying this case,
.:and theybave got to hear evecything you·say. Y.ou say you ·came
-down Second Avenue to CoWlty Street?
..
A. Yes, sir.
.
Q. And County Street runs east and west. Wh,ich way did
.:you go?
.
.
A. Coming down 'towards the ferry.
Q. That would be east on County Street. What
jpage 12 } were you on?
.
A. On the right side.
Q. You were on the right side of County Street?
.
.. .
A. Yes, sir.
Q. Were you riding ol' walking?
A. Riding. .
.
Q. What were you riding?
A. A bicycle.
Q. How many were on. the bicycle?
A. Two.
Q. Who was pushing the pedals?
A. Van.
Q. Van who?
· A. Van Clark.
Q. Where were you sitting?
A. On the crossbar.
Q. Is that the part of the bicycle which is between.the seat and
handle bars?
A. Yes, sir.
·
Q. You were traveling east on County Street, and, after leaving
Second Street there is .a stop light or traffic light at the comer of
Elm Avenue and County Street?
A. Yes, sir.
·
Q. As you approached Elm Avenue, what was the condition
of the traffic light?·
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Leroy Goode (colored) •.
page 13

f

A. The light was on green for us when we turned
around the corner.
·
Q. This traffic light was green for you, you say?
A~ Yes, sir.
·
Q. The green was facing on County Street?
A. Yes, sir.
Q. You turned right?
A. Yes, sir.
Q. You mean you .turned right into Elm Avenue?
A. Yes, sir. W.e. turned right around the comer, right close to
the·curb.
· Q. What street \\fas that you turned into?
A. Elm Avem1e;
Q. After you turned into Elm Avenue, how far had you traveled before this accident happened?
A. Around about 5 to 25 feet from the corner.
Q. From 5 to 25 feet from the corner?
· A. Yes, sir.
Q. H you turned right into Elm Avenue, that would mean you
were traveling south on Elm Avenue?
A. Yes, sir.
Q. Did you see this truck at all?
A. Yes, sir.
Q. Where was the truck?
A. It was coming from towards High Street on Elm
page 14 ~ Avenue.
Q. So that truck then was.proceeding south on Elm
Avenue?
A. Yes, sir.
Q. After the turn was made, did you still see the truck?
A. Yes, sir.
Q. What did it do with regard to stopping at that corner?
A. It came right on across the street. I told Van to turn the
bicycle up on the side of the curb, and when he done that, before
he had put on the brakes, the truck had hit us right in the back.
Q. What was the condition of the traffic light for this truck that
was crossing County Street?
A. Red.
Q. You mean that was "stop" for traffic moving on Elm
Avenue?
A. Yes, sir.
Q. Did he come through that red light, or not?
A. He came through the red light.
Q. What part of the bicycle was struck?
A. The back wheel.
1

.-

C
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Leroy Goode (colored).
Q. When the truck struck this back wheel, what did it do to you
and the bicycle?
page 15 ~ A. It throwed me off on the ground, and the truck
run over Van's leg, and I started to get up and go home,
and I couldn't move.
Q. Did you see the driver of the truck? Did the driver of the
truck get out of the truck?
A. Yes, sir, he got out, but I didn't never get a good look at

him.
Q. Did you notice his condition when he got out of the truck?
A. Yes, sir.
·
Q. W;hat was his condition?
·
A. He was standing beside the truck. When he got out, he
asked the other man, "Did we hit these two boys?"
Q. Was there any part of the bicycle damaged except the back
wheel which was run over?
A. Yes, sir. The seat was knocked one sided and turned
around, and the handle bar was bent.
Q. Which handle bar was bent?
A. The one over on this side (indicating).
Q. That would be the left-hand side, indicating with your
hand?
A. Yes, sir.
Q. Which way was the seat knocked?
A. This way (indicating).
Q. To the right?
page 16 ~ A. Yes, sir.
Q. You say you could not get up after you had been
knocked to the ground?
A. Yes, sir.
Q. How far were you from the side walk, or the curb of the side
·
walk?
A. When the truck hit us?
Q. Yes.
A. We were about from right here to the table.

Mr. Bangel: That is less than three feet; is that right, gentlemen? About three feet?
Mr. Ryan: Yes.
By Mr. Bangel:
.
Q. After you had tried to get up and found you could not get
up, what happened then?
·
A. A man came and put us on some pasteboard. A white lady
told him not to carry us.
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Leroy Goode (colored).
-Q. Do you know who that lady was?
A. No, sir.
Mr. Bangel: Dr. Brown is in the court room. We sent for
him. I don't know whether you want him to go out, or not.
Mr. White: No.
·
By Mr. Bangel:
.
Q. Were you taken from the scene of the accident to
page 17 ~ the hospital?
A. Yes, sir.
Q. What were you taken in?
A. An ambulance.
Q. When you got to the hospital what did they do to you?
A. A man took me in there and put some kind of medicine on
my side, and told the nurse to take me upstairs.
Q. How long did you remain in the hospital?
A. Three weeks and two days.
Q. Did you say two or thr.ee weeks and two days?
A. Three weeks and two days.
Q. Dr. Brown was the attending physician, wasn't he?
A. Yes, sir.
Q. Where were you injured?
A. In my side.
·
Q. Anywhere else?
A. No, sir.
Q. Where were you hurt in the side?
A. My spine was pushed back and one rib was fractured.
Q. Your spine is in your back. Does that bother you any?
A. Yes, sir, some times.
Q. Does it still bother you?
A. Yes, sir.
page 18 ~ Q. It still bothers you?
A. Yes, sir.
.
Q. Open your coat and your shirt, and show the jury where the
injury to your side was. Is there any scar there?
A. Yes, sir, one.
Q. Show it to the jury.
(Witness does as requested.)
Q. Have you played any since?
A. No, sir.
Q. Why?
A. I never feel like playing.
.
Q. What seems to be wrong with you?
.
A. I just hurt some times. I told my mother if I go out and
play any more, it is liable to hurt worser.
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Leroy .Goode (-C()lored).
Q. Where does it hurt _you?
·
.
.
A. Between my back and my side, right here (pointing).
Q. How man~ men were m the truck? .
A. Three.
Q. Do you know whose truck it was?
A. No, sir.
:page 19}

CROSS EXAMINATION•

.:By Mr. Ryan:
Q. Your name is Leroy?
. A. Yes, sir.
Q. Leroy, where was the stop light located at that corner?.
A. Right in the middle of the street; the two streets. Just Jike
that right there (pointing to sketch).
·
Q. There is one on each corner. ·
A. It was right in the middle.
Q. It was right in the middle of the street, sitting on the ground?
A. No, sir; it was hanging up between some telephone posts.
Q. Now, you say you turned the comer and.were going up the
street when the truck came up behind you, and hit you in the
rear?
·
A. That is right.
·
Q. How did you happen to be looking to the rear a~ the truck?
A. I was sitting sideways, and when I looked back, the truck
was coming. I told Van to pull over on the side so the truck
-could go pass. Then the truck came right up in the back of us.
Q. How did it happen you were riding like that,
page 20 } looking backwards?
A. I was sitting sideways.
Q. You were looking backwards?
A. Yes, sir.
Q. Do you always ride like that?·
A. My mother always told me when I ride on the bicycle, look
back behind me.
Q. You want to be safe?
A. Yes.
Q. When you approached the corner, you were looking backwards to protect yourself?
.
A. Yes, sir.
.
Q. If you were looking backwards, how did you see this stop
light up there?
A. I loolced at the stop light first. When the ljght was green,
I knew it must be red for him.·
.
Q. As a matter of fact, wasn't the light red?
A. It was red for the truck driver.
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Q. It was red against your wasn·'t itr Leroyr
A. No;sir: ·,
Q. After. the •accident you were taken to the hospftal,. weren't
you?
..
A. Yes, sir.
Q. To whom did you talk at the hospital'?
A. Nobody. When I first got there, my brother asked
page 21 f me how did I feel.
Q. Did the doctor talk to you?
A. My brother asked how did I feel,. and I told him I was hurt.
Q. Who is your brother?
A. James Goode.
Q. Did the doctor talk to you?
A, No, sir.
Q. Did the nurse talk to you?
A. The nurse asked me how was I feeling.
Q. When did the police officers talk ·to you?
A. When I was downstairs.
Q. They asked you about the accident?
A. Yes, sir.
Q. Did you tell them that the light was red against you and
Van Clark and the light was green for the truck?
A. No, sir.
Q. Leroy, you know the police officers are here today,, and they
are going to·come in and say ths.t you said that, don't you, or do
you?
A. I didn't know they were here; but I know I did not tell them
that the light was red for us.
Q. The police officers are going to come in here and say you
said the light was red against you and green for the truck. Do
you want to change your story?
page 22 ~ A. No, sir, I ain't going to change it and say the light
was green for the truck.
Q. You admit talking to the police officers about the accident
and telling them about the stop light; is that right?
A. Yes, sir.

Mr. White: I think, your Honor, that is sufficient notice that
we are going to contradict him.
The Court: "Y:es.
By Mr. Ryan:
Q. Leroy, the front wheel of this bicycle was damaged, too'?
A. No, sir.
Q. It wasn't damaged at all?
A. No, sir.
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. Leroy Goode (colored).
Q. Leroy, we have got evidence that the front wheel of the bi-:
cycle was damaged, and not the rear wheel. Do you want to
change your story on that?
A. No, sir. The front wheel won't damaged.
Q. You deny the front wheel was damaged1
A. It won't damaged.
Q. Do you know what part of the truck you ran into?
A. We did not run into the tf"1ck; the truck ran into us.'
Q. What part of the truck hit you?
·
page 23 ~ A. The front part.
Q. Which front part? ..
A. This side. The truck was coming in sideways and knocked
Van pff and run over his leg. His head hit the curbstone, and he
was knocked unconscious.
Q. Did the bumper or fender of the truck hit you?
A. I don't know which part hit us. I just know he was com-.
ing like that.
·
Q. We want to put you on notice that we are going to show,
or we have got evidence, that the front of the truck was .not
damaged at all, but the right rear fender. Do you want to change
your story on that?
•·
··
· ·

Mr. Bangel: That is a highly improper question. They can
put him on notice whether it was or was not. They can say,
"Did you on a certain time and place make a statement to a certain policeman."
.
The Court: I think that is about all they are trying to do in
this particular case.
Mr. Bangel: Except he said, "We have got evidence."
Mr. White: What he means is, contradict him.
The Court: Suppose you rephrase your question.
By Mr. Ryan:
Q. Leroy, we intend to contradict you by showing that the
right rear fender of the truck was damaged, and not the front.
Do you want to change your story?
page 24 ~ A. No, sir. When I saw that truck, the front was
bent, anyhow, before it hit us.
RE-DIRECT EXAi\HNATION.
By Mr. Bangel:
Q. Leroy, where is that bicycle right now?
A. At home.
Q. Is the whole wheel there?
A. No, sir.
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Dr. William A. Brown, Jr.
Q.
A.
Q.
A.
Q.
A.
Q.

A.
Q.

A.
Q.
A.
Q.
A.
Q.
page

Is the front wheel at home?
Yes, sir.
Is the rear wheel at home?
No, sir.
·
Where is the· rear wheel?
In the shop.
What shop?
The shop on Chestnut Street.
For what was it brought in there?
To be fixed, for a new rim.
That is, the back wheel?
Yes, sir.
You have still got the front wheel?
Yes, sir.
But the back wheel was taken to the shop on Chestnut
Street to get a new rim?
25 } A. Yes.

Mr. Ryan: That is all.
Mr. Bangel: In view of the development, if they undertake
to establish anything likf that, we are going to ask your Honor's
indulgence long enough to go up and get it.
The Court: All right.
DR. 'WILLIAM A. BROWN, JR.,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by j,\fr. Bangel:
Q. State your name, please, Doctor.
A. William A. Brown, Jr.
Q. You are a practicing physician in the City of Portsmouth,
are you not, Doctor?
A: Yes, sir.
Q. You have been engaged in the practice of medicine for
some years?
A. Yes, sir.
Q. How long have you been practicing, Doctor'!
A. Since 1032.
Q. And your office is located in the Professionul Building
of this city?
1mge 26 } A. That is correct.
Q. Doctor, did you on the 2nd day of February,
Hl46, see Leroy Goode at the King's Daughters' Hospital'?
A. No, I did not. I don't know exactly when I first saw
ltim. It was a day or two after that, though.
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Dr. William A. Brown, Jr.
Q. Where did you see him?
A: He was in the pediatric ward in the King's Daughters'
Hospital.
Q. Doctor, the pediatric ward of the King's Daughters' Hospital is what kind of ward, for the benefit of the jury? What
kind of treatment do they give in the pediatric ward?
A. It is a special ward in which children are treated ..
Q. What was Leroy Goode's condition when you saw him?
A. He hnd abrasions, a laceration ·over the left hip, and was
complaining of pain in his left leg and in his back. There was
·
some tenderness over the left hip.
Q. Doctor, how long did he remain in the hospital? Do you
recall?
A. It was until about the 25th of February.
Q. A little better than three weeks then?
A. Yes, sir.
Q. During that time was he treated for injuries that you
described?
A. Yes, sir.
page 27 ~ Q. Doctor, will you show the jury the injury on
the boy's side?
l\Ir. White: He already showed it to the jury.
Mr. Bangel: I want to ask him something about it.
(The Doctor pointed out the plaintiff's injuries to the jury.)

. By Mr. Bangel:
Q. Doctor, is ·that permanent?
A. Yes, sir.
Q. Now, the injury to his back, Doctor, is that still troubling
him, or not?
A. In ·my opinion, the injury to his back is not troubling him.
Q. You think, probably, that should clear up, if it hasn't
already done so?
A. Yes, sir.
Q. Is there anything more you can do for this boy, Doctor,
at this time'?
A. No other treatment would help, as far as I know.
Q. The condition which you have shown is one that will be
there forever?

~\. Yes.
Q. Doctor, wltat was your bill'? Do you know'?
A. I don't remember.
Q. Did you treat him all the 'time he was in the
page 28 } hospital?
A. Yes, sir.
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D>t. William. A. Brown, Jr.
Q.
A..
Q..
A.

Did you see hlm after he left the hospital?
I think l have seen him twice since them.
You find it is unnecessary for him to come back any more?
No,. sir.
·
CROSS EXAMINATION.

By Mr:Whiter
Q. Doctor; did yon X-ray him?
A. Yes, sir.~
·
Q. Wa$ the X-ray negative?
A. No, sir.
Q. What did the X-ray disclose'!
A. The X-ray showed a backward displacement of the fifth
Iumbar vertebra on the sacrum, and showed an injury to thesacro-iliac joint.
Q. He has thoroughly recovered with the exceptiolli of that
scar?
Mr.·Bangel: One moment.
Mr. White: I am examining this witness.
Mr.- Bangel: The doctor started to say something, and you
interrupted him.
A. I think I would have to ask you what you. meant by that.

page 29} By Mr. White: ·
Q. You said something was permanent. You meant .
the scar was permanent?
A. No, sir. I think the X-ray findings in the back were
permanent.
Q. You say he has no trouble?
A. He doesn't, but l think if yon would X-ray him today, you
would find the bones in the same position in which they were
when the original X-ray was taken.
.
Q. Doesn't that often occor when there has not been nn accident; one vertebra will be thicker than others'?
A. Not this type, no, sir.
Q. You say he will have no trouble with it?
A. I don't think he will.
RE-DIRECT EXAMINATION.
By Mr. Bangel:
Q. Doctor, will you indicate on me, please, sir, for the benefit
of the jury, where the sacro-iliac joint is located?
A. The sacrum is this broad bone sitting down between the
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Van Clark (Colored)

two pelvic bones on each side, and the sacro-iliac joint is the joint
on each side between the two hip bones on the side.
Q. And the fifth vertebrapage 30 } A. -Is the last vertebra in the spinal canal which
sits on top of this sacral bone.
Q. Will you indicate by your hand?
A. Approximately in there (indicating). I think the sacrum
ends about here and goes down, and the last vertebra sits in top
of it there.
Q. And you say that showed a fracture?
A. It showed a backward displacement of the last vertebra
on the sacrum.
Q. Doctor, a backward displacement means what?
A. That means the last vertebra was slipped towards the
child's back. If the sacrum was sitting here, if this were the back
of the child and this were the front of the child, the vertebra
was sitting here on the sacrum, it was pushed back like that.
Q. And that, Doctor, you think is permanent, and is still
there now?
A. Yes, sir.
page 3·1}

VAN CLARK (COLORED),
called as a witness on behalf of the plaintiff, ·having
been first duly sworn, testified as follows:
Examined by Mr. Bangel:
Q. Your name is Van Clark?
A. Yes, sir.
Q. Where do you live, Van?
A. 600 Chestnut Street.
Q. Is that where you were living on the 2nd day of February,
1946, the day on which this accident occurred?
A. Yes, sir.
Q. Did you see Leroy Goode the day on which this accident
happened?
A. When it first happened?
Q. ·when did you see him that day?
A. I was at his house.
Q. Where does he live?
A. Second Avenue.
Q. About what time did you get to his house that day?
A. I don't know, sir.
Q. Was it in the afternoon or morning?
A. In the morning.
·
Q. Did you have a watch?
A. No, sir.
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Q. But it was before 12 o'clock, was it? It was
page 32 } before 12 o'clock in the day that you got to his house?
A. Before 12 o'clock?
Q. Yes; when you got to Leroy's house, it was before 12, or
after?
A. Before 12.
Q. Was the weather dry? Was it raining, or was it dry?
A. It was dry.
Q. On what did you go to his house?
A. My feet.
Q. You walked to his house?
A. Yes, sir.
Q. When you left there, where did you all go? '\Vhere clld
you head for?
A. We headed for my granddaddy's house.
Q. Where does your granddaddy live'? ·
A. On South Street.
Q. When you left Leroy Goode's home on Second Avenue to
go to your grandfather's home, did you all walk or ride?
A. Ride.
Q. What did yqu ride?
A. A wheel.
Q. A bicycle?
A. Yes, sir.
Q. When you left his home, where did you go? Who was
pedaling?
page 33 } A. Me.
Q. Where was Leroy Goode'?
A. Sitting on the crossbar.
Q. That would put him between you on the seat anq the handle
ba1'S; is that correct?
A. Yes, sir.
·
Q. You just came out of the hospital this morning to come
down here and testify, didn't you?·
A. Yes, sir.
Q. Is there too much strain on you to look back a little bit
so we can all hear you? The hospital authorities let you come
down here today?
A. (No answer.)
Q. Now, when you got to County Street, in what direction
did you turn?
A. In what direction?
Q. Yes.
.
A. I turned out on Elm Avenue.
Q. When you left Leroy Goode's house, what street did you.
come down?
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.A. County Street.
Q. You were traveling towards tbe ferry, ·weren't you?
A. Yes, sir.
·
Q. Tlmt would he east on County Street. When you approached Ehn Avenue, did you see :a traffic light there?
A. Yes, sir.
:page 34 ~ Q. What w·as the condition of that traffic fight?
A. It was on green for me.
Q. If it was on green fur ,you, what was the condition of it for
traffic on Elm Avenue?
A. Red.
Q. Did you attempt to cross ·Elm Avenue, or was that the
:street you .made the turn in?
A. Tlmt ·was the street I made the turn in?
Q. In wbat direction did you turn?
A. To my right.
Q. And you were making a r1ght-band turn into Elm A venue
,off County :Street?
A. Yes, sir.
Q. How far had you traveled :south 'Oll Elm Street when the
:accident bappened?
A. It won't far.
Q. You say you were not far? How far would you say you
:all had gotten south on Elm Avenue?
A. Three windows from that undertaker down there.
Q. The undertaker's establishment .is located on the southwest corner of County and Elm Avenue. Does the front of the
building face CoW1ty Street ·or Elm Avenue? Do you under-stand me? •
A. Sir?
Q. ·when you want to go into that undertaker's
page 35 } establishment, do you go in from Elm Avenue or do
you go in on County Street?
A. Go in on County.
Q. To go into the undertaker''S establishment?
A. ·sir?
Q. 'When you want to go into the undertaker's establishmentthat is, the business, itself-where is the door, on Elm Avenue
or on County Street'?
A. County Street.
Q. Then you all had reached a point about three windows
from the corner? You mean three windows on Elm Avenue or
County Street?
A. Elm Avenue.
Q. You all had traveled then south on Elm Avenue about
three windows from the corner of that building? This jury does
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not know how far thre~ wirrdows are from tlie corner. Will yotr
indicate from where you are sitting somewhere in the court
:room,, or beyond the court room,. a:bout how far you hml traveled·
south Olll County Street beyond the building line?'
A. To those bars there (pointing).
Q. He:re?
A. Yes, siir.
Mr. Bangel: Gentlemenr carr we sgree what tha:t distance is:
for the purpose of the record?
page 36 f Mr. White: About 15 feet.
Mi'. J3angel: I think that is about right. I wm
accept that, anyway,_ for the purpose of the record.
:By Mr. Bangel::
Q. What part of your bicycle was struck.?
A. The back.
Q. When it hit the back of the bicycle,. what happened to you:
and Leroy Goode?
A. I was knocked unconscious.
Q. You were knocked µnconscious1
A. Yes, sir.
Q. The nex.t time you found yourself was in the [1ospital~
was it?
A. Yes, sir~
Q. You have been in the hospital ever sinee, haven't you?
A. No,. s~; I ha:ve been home some. I have been home a:
couple of ti.mes and had to go back.
Q. You had to go back for more operations? .
A. Yes, sir. That is all 1 know. After that I was knocked
unconscious.
Q. That is all you know?
A. Yes, sir.
page 37

r

CROSS EXAMINATION.

By Mr. Ryan:
.
·
Q. Van, was the light red against you and g1·een for the truck?
A. No, sir.
Q. I want to tell you we intend to contradict you on that.
Do you want to stick to that story?
A. Yes, sir.
Q. Didn't you tell the officers in the hospital that the light.
was red against you and green for the truck?
A. Green for me.
Q. You told the police officers- that, did you?
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A. What police officers?
Q. The police officers who came to see you in the hospital

right after the accident?
A. Who was that who come to see me?
Q. Do you remember talking to a police officer about the
accident?
A. No, sir.
Q. Wasn't the front part of the bicycle torn up?
A. Sir?
Q. Wasn't the frontA. I don't know. I told you I was knocked unconscious.
Q. Have you seen the bicycle since then?
A. No, sir.
page 38 ~

Mr. Ryan: No further questions.
RE-DIRECT EXAMINATION.

By Mr. Bangel:
Q. Did the front of the bicycle come in contact with the
truck, or not? What part of the bicycle was struck?
A. I don't know.
Q. Did you see the truck at all?
A. No, sir.
Q. Did the truck ever get in front of you?
A. No, sir, not that I know of.
HENRIETTA GO~DE (Colored),
called as a witness on behalf of the plaintiff,. having been first
<luly sworn, testified as follows:
Examined by Mr. Bangel:
Q. Your name is Henrietta Goode?
A. Yes, sir.
Q. You are the mother of Leroy Goode?
A. Yes, sir.
Q. You live where?
A. 805 Second A venue.
Q. Is that in the City of Portsmouth?
A. Yes, sir.
page 39 ~ Q. Were you home when Leroy left on the bicycle?
A. Yes, sir, I was in the house. I thought he was
in the back yard'?
Q. Did you know he had gone to see this boy's grandfather?
A. No, sir.
·
Q. You knew nothing about that?
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A. No, sir, I sure didn't. .
Q. When did you see your son next?
A. Sir?
Q. When did you see him next?
,
A. Over in the hospital. A girl come and told me he wasQ. That is not permissible, to say what somebody elsEl told
you. You got information that your son was in the hospital?
A. Yes, sir.
Q. What hospital?
A. King's Daughters'.
Q. Did you go over to see him?
·A. Yes, sir.
Q. What was his condition when you got over there?
A. A fractured rib and the spine knocked too far back.
Q. How long did he stay in the .hospital?
A. Three weeks and two days.
.
page 40 ~ Q. Does he play· around now? Is .the boy like he
used to be before this accident happened?
A. No, sir.
Mr. White: Don't lead the witness.
The Court: Do not lead her.
Mr. Bangel: I had to direct her attention.
The Court: You can direct her attention, but don't lead her .
.By Mr. Bangel ·
•
Q. Is this the hospital bill showing from February 2, '46, to
February 25, '46, the total bill being $92.25?
A. Yes, sir.
Q. They used penicillin?
A. Yes, sir.
Mr. Bangel: We offer this in evidence as "Plaintiff's Exhibit No. 1."
(Receiv(d and marke4 "Plaintiff's Exhibit No. l.")
Mr. Bangel: That is all..
Mr. White: No questions.
page 41 ~

Mr. Bangel: That is our case. \Ve rest.
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OFFICER W. F. HARRIS.

rcalled as a witness mi behalf of the defendant, having been first
-duly sworn, testified .as follows:
Examined by Mr. White:
Q. Mr. H-arris, state your name, please.
A. '\V. F. Harris.
Q. Were you a police officer in the City of Portsmouth when
this accident occurred?
A. Yes, sir.
.
Q. How .soon 'after this accident did you go to the scene of it?
.
A. Approximately four to five minutes.
Q. Tell the jury exactly the position the truck was in in the
intersection when you arrived, as well as the bicycle?
A. Well, I can testify as·to the truck, because it was large and
I seen it, but there was a crowd of people gathering, and I worked
with the traffic immediately, and did not take any observation
in regarcJ to the bicycle.
The boys were at the back of the truck laying down. I had to
-see that the ambulance could get in and out. The truck was
beyond Ehn Avenue-beyond the intersection.
·
Q. How far beyond the intersection?
A. Well, not measuring, I would hesitate to state. It
page 42 ~ was beyond it.
Q. Did you notic~ whexe the truck had been in contact with the bicycle?
Mr. Bangel: One moment. I object to that.
Mr. White: It is a perfectly proper question.
Mr. Bangel: No.,jt is not. You can take a city truck and see
lots of marks and bruises and dents on it. What this witness
would testify to would be an opinion, based on what somebody
else may have told him. ·
. .
.·
The Court: I think he can testify what he found on the bicycle,
and then you can ask him about that.
By Mr. White:
Q. Proceed.
A. I did not check that at all. When I jumped out of the
mdio car, I went to work on the traffic, as we had already asked
for the ambulance when we had approached the scene of the
wreck. I didn't notice any marks, or anything else, because there
was a lot of traffic-a lot of people-and. it took a lot of work to
get everybody cleared back.
.
Q. Did you make any inquiry as to anyone who may have
witnessed the accident?
A. I did not. Officer Moffat, who wa.s with me in the radio car,
attended to that.
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Q. Did you go to the hospitai and talk to these boys after
that?
page 43 ~ A. We went to the hospital after the ambulance.
Q. Tell the jury what statement they made to you,
if any, as to how the accident occurred.

Mr. Bangel: Which one?

.

A. I talked to both of them. The smaller boy talked rather
freely. We talked quite a bit with him. I questioned both of
them, and they both said, as I questioned them, that the light
was red which they were facing. I repeated the question, to be
sure they knew what I meant, and they said it was red.
By Mr. w:hite:
.
Q. Was the father of either one of these boys at the hospital
when you were questioning them?
A. He came there during the time-the father of the smaller
boy, I think it was.
Q. Did he say he knew anything about the accident?
A. He did not; he was not there. He said someone got him
word, and he came there.
Mr. Bangel:
The Court:
Mr. Bangel:
The Court:

That is hearsay.
Do you object to it?
Yes, sir.
.
I sustain the objection.

By Mr. White:
Q. Was any statement made by the father of this boy regarding
the accident?
page 44 ~ The Court: You mean in the presence of the boys?
Mr. White: In the presence of the boys.
Mr. Bangel: You mean, asked in the presence of these boys
what was said?
The Court: Yes, what the boys said.
Mr. Bangel: He said what the fath~r said.
Mr. White: What the boys said in the presence of the father,
or whether the father knew anything about the accident.
Mr. Bangel: I think your Honor is absolutely correct: That
anything these boys said, if that is what the question is, is all
right.
By Mr. White:
Q. What did the boys state in the presence of the father as to
how the accident happened?
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A. The smaller boy started a remark about it, and, as I said,
at first he was talking rather freely, and his father told him to
shut up and not to have anything to say.
Q. And you say both of them admitted to you that they drove
through a red light?
A. Yes, sir.
Q. Did they say what part of the.ir bicycle hit the truck?
A. No, sir, not to me. Mi:. Moffat was talking to them more
than I was. I asked those specific questions abo'ut
page 45 ~ the lights, and Mr. Moffat was there, and I walked over
to the place to wash my hands, and Mr. Moffat continued to talk. I don't know what was carried on in that conversation.
Q. Did the boys express themselves as having blamed this
truck driver?
Mr. Bangel: One moment. He can ask what the boys said.
By Mr. White:
Q. Did they say anything about the truck driver?
The Court: Let's get the other question first ..
Mr. White: I withdraw that question.
By Mr. White:
Q. Did the boys make any statement regardin.g the· truck
driver?
A. Not to me.
Mr. White: That is all.
CROSS EXAMINATION.
By Mr. Bangel:
Q. Mr. Harris, you were in a radio car, were you?
A. Yes, sir.
Q. And you received word that there was an accident on the
corner of Elm Avenue and County Street, or thereabouts?
A. I believe our message was: "There has been an accident, .
with someone injured. Ambulance on the way." We
page 46 ~ got there, and one ambulance came up immediately
after we arrived, but they could not handle it, and I
went back to the car and called for another ambulance, and they
sent the second ambulance, and after that ambulance left, we
followed it to the hospital.
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W. F. Harris.
Q. It was near midday, wasn't it-around 12 o'clock?
A. I think it was 11 :45, or thereabouts, when we got our call.
Q. And the weather was clear?
A. Yes, sir.
'
Q. A bright, sunshiny day?
A. Yes, sir.
Q. And you talked, you say, to both boys?
A. Yes, sir.
Q.. But you talked to them over at the hospital?
A. That is right.
Q. You did not talk to them at the scene?
A. No, sir.
Q. They were then where they were eit,her receiving, or about
to receive, First Aid for their injuries? They were in the emer~ency room?
A. They were in the emergency room, but they were not being
attended to. It was some time before they went to work on them
after they were in there, because the intern was busy.
page 47 ~ Q. They had not been treated for their shock or injuries when you arrived on the scene?
.
A. No, sir.
Q. You asked them about the light, and the boys told you that
at the time of the impact, the light was red?
A. Well, not at tqe impact. I asked, as they were approaching
the light, what color was it as they went up to it, and they said,
"Red." I ~aid, "Well, you then run through a red light; drove
through a red light." They said they did.
Q. Weren't you all referring then to the time of the impactI am speaking now of the time the accident happened, whether
the light was red or not, and they said it was red'?
A. Well, no, sir. What I had to get over to them-and I think
they understood it-was that as he was approaching that light,
the color of it, and he said it was red.
Q. That was what you were trying to get across?
·
A. Yes, sir.
Q. Was the taller boy conscious or unconscious?
A. They were both conscious.
Q. They were waiting treatment from a doctor when you saw
them?
A. That is right.
Q. That was about how soon after the accident, would you
judge the time to be, that you had this conversation with
them?
page 48 ~ A. Mr. Bangel, I don't know. H took that second
ambulance a few minutes to get there. One boy had
gone on in the first ambulance, and we went right with the second
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ambulance. I would just be afraid to estimate, but it was a very
short while.
Q. Certainly not over 15 or 20 minutes?
A. Thereabouts.
Q. Do you recall which of these bo~ was taken to the hospital
by the first ambulance? I know you hate to depend upon.··
recollection. That is why I am asking you if you can recall.
A. It seems to me like the smaller boy was the first one carried.
I think he was the one who was the least injured. I think the
one who was injured the most-as I said, I went up there and tried
' to keep the right-of-way so those ambulances could get in and
out-I just don't know. I would be scared to say, because I did
not see the boy put in there. We got to the hospital immediately
with the ambulance, but I just don't remember, from recollection,
which one it was.
Q. Mr. Harris, did you see the rear wheel of the bicycle?
A. No, sir, I never seen the bicycle.
OFFICER GEORGE W. MOFFAT.
page 49 ~
called as a witness on behalf of the defendant, having been first
duly sworn, testified as follows:
Examined by Mr. Ryan:
•
Q. Mr. Moffat, I refer your attention to an accident which
occurred at Ehn Avenue and County Street, which occurred on
February 2 of this year.
·
A. Yes.
Q. I will ask you if you investigated that accident?
A. Yes, sir.
Q. How soon after the accident did you get there?
A. Approximately five minutes.
Q. Will you tell the Court and jury what you found when you
arrived at the scene of the accident?
A. Upon arriving at the scene of the accident, .which was on
County and Ehn Avenues, on the south side of County Street,
we observed a truck that was parked right even with the building
line, and two small children lying over on the west side of the
str€et. ·we immediately called the ambulanceQ. I want to ask you a question right there, Mr. Moffatexcuse me. When you observed these children, where .were they
located in relation to the truck?
A. They were right alongside. the truck.
Q. \Vhat part-the front or the back?
A. They were at the rear of the truck.
page 50 ~ Q. Go ahead.
A. \Ve immediately called down to police head-
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quarters to ask them to send an ambulance up there to remove
the children to the hospital.
·
We found that one of the boys harl a: broken leg,. so I returned·
to the radio car and called back headquarters, and I asked· them
then to send Richardson & Foster'S' ambulance UJ>' there with
· another stretcher, which they immediately did so-. '\Ve removed
the boy with the broken leg irr Richardson & Poster's ambulance
to the King's Dmighters' Hospital. The younger tot with abrasions, we removj!d hiJJi to the hospital in another runbulance.
Q. I want you ;to' answer thia question "Yes'' or "No," and" ,
don't say any more: Could you tell fiiom your observation of the
two vehicles involved at the scene of the accident as. t0i who hit
whom?
·
Mr. Bangel: I object to that.
Mr. Rya11: He can answer "Yes'' or- "No."
Mr. Bangel: No, he cannot, That is asking for arr opinion of
the witness.
The Court~ I will ha.ve to sustain the objection up to thepresent time, unless you change your question.
Mr. Ryan: Couldn't he answer "Yes" or "No"?
Mr. Bangel: No. That would be expressing an opinion.
page 51 ~ The Court: I do not think so. \Vhy can't you ask
·
him what he found?·
By Mr. Ryan:
'
·
Q. With reference to the bicycle and the truck,. what- damnge
did you find to either or both of them?
A. The bicycle-the fork and front wheel were bent right badF
and on .the right rear tire there was an imp~on of the tire
prints from the wheel; also red paint from th~ bicycle on the side
of the body .of the truck; which there is a ledge on the truck where
there is some red paint.
Q. You say the front end-the fork and front wheel-of ihe
bicycle was torn up. What do you mean by that?
A. They were bent at an angle; just twisted; the front fork and
the wheel of the bicycle.
Q. You say the wheel was torn up?
A. That is correct, yes, sir.
Q. Did.you investigate this aooident or talk to the boys at the
hospital later?
A. I made my investigation at the scene of the accident. I
placed the driver of the truck under arrest on a technical charge
of operating a vehicle which was in.volved in an accident, which
I do when some person is injured.
.
Q. You are required to do that?
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A. Yes, sir, under the State law we are. I left there after removing the boys to the hospital. I went over there to
page 52 } King's Daughters' Hospital to make a further investigation.
Q. Would you mind speaking a little louder?
A. I questioned the. boys over at King's Daughters' Hospital,
and, in doing so, I found which one was riding the bicycle, which
was the tallest boy-he,was pedaling the smaller boy on the handle
bars. I asked him which way was the light for him. He said the
.light was red on County Street. He said he was going to make
the right turn off of County Street going south on Elm Avenue,
and that is where the accident-so occurred.
Q. By the boy saying, "The light was red on County Street,"
what did he mean by that?
A. County Street runs east and west. The light was red on
County Street, showing that he was supposed to stop.
Q. In other words, the light'was red against these boys on the
bicycle, and they should have stopped at that corner?
A. Yes, sir. I questioned the truck driver also. The truck
driver said he was cominglfr. Bangel: One moment.
:\fr. Ryan: You can't answer that. You can't tell what somebody said.
The Court: I sustain the objection.
By Mr. Ryan:
Q. Did the boys make any statement to you as to how
page 53 } the accident happened?
.
A. The only statement that they so made to us, they
were going east on County Street, traveling from west, going to
make a right turn into Elm Avenue, and passed a red light.
Q. Did the boys tell you who hit whom?
.
A. They ·said they ran into the right rear wheel of t~e truck.

CROSS EXAMINATION.
By Mr. Bangel:
Q. Both of them told you that?
A. Yes, sir.
.
Q. Mr. Moffat, did you look at the rear wheel of that bicycle?
A. Not the rear wheel, no sir. The front end of the bicycle
was torn up.
Q. Do you mean by that, you did not look at it, or there was
nothing wrong with the rear wheel of that bicycle?
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A. There was nothing wrong with the rear wheel of the bicycle.
, The whole front end of the bicycle was torn up.
Q. Officer, I know you have right many accidents that you
investigate. I will ask you if you will refresh your memory and
see if it wasn't the rear wheel of that bicycle that was completely
. destroyed, and the front wheel was not injured at all?
page 54 } A. Definitely not so..
Q. At what time of day did this take place?
· A. We got the call at 11:45. We arrived on the scene of the
accident at 11 :50.
·Q. Did that call make any mention of an ambulance being
· sent to the scene?
. ·
.
A. No, sir. I called the ambulance from the squad car.
Q. Are you positive of that?
A. Definitely so.
·
AULANDER DICKENS (Colored).
the defendant, having been first duly sworn, testified as follows:
Examined by Mr. Ryan:
Q. State your name to the Court.
A. Aulander Dickens~
Q . .You have heard the testimony here this morning about this
accident. You were driving the motor vehicle at the time of the
accident-the truck?
·
A. Yes, sir.
Q. On what street were you driving?
A. Elm Avenue.
Q. Will you tell the Court what happened at this
page 55 } corner'?
A. I· came on down here from High Street. The
light was r~d. I got up here and stopped right there, and the
light changed to green. I looked down the street and seen the
bicycle coming down the street. He was coming by the intersection, so- I pulled off in low gear. I went across like this'(Indicating on diagram).
Q. You were on the right side of the street?
A. Yes, sir. About along in there the truck bumped. I said,
"What is that?" Whaley saidMr. Bangel: Just a miµute.
A. Anyway, the boys hollered, and [ '3topped il.bout tha r far
from them. That is all I know about it.
By Mr. Ryan:
Q. In other words, you were going through the green light and
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.

'the boys came through th:e red light .an.d hlt the :rear end. of your
truck?
A. I stopped on this si.de for the light to change, and pulled
<Off in low gear.
Q. After the acciden.t, where were the boys lying on the ground
in relation to the truck?
A. On the right-hand side near the rear wheel.
Q. Did you notice the bicycle?
A. Yes, sir.
Q. What part of it was torn up?
page 56 ~ A. The front wheel and the fork.
Q. Dickens, tell the Court a11d jury how far your car
bad gotten across the intersection when you heard the bump from
the bicycle?
A. You know how the markers are on the street? My rear
wheel was about that far.
Q. By "the markers," you mean the side\va.lk white strips that
you walk through?

A. Yu.~, s;r.

Q.
A.
Q.
A.
Q.
A.

Yoo were -right in them?
No, sir; I was beyond them about that far.
On the other side of the intersection?
Yes, sir.
You had gone all the way across?
Yes, sir.
CROss' EXAMINATION•

.By Mr. Bangel:
Q. Dickens, how many were 'in the truck?
A. Three of us.
Q. And this is a truck owned by the City of Portsmouth?
A. That is right.
Q. You have no interest in the truck at all?
A. No, sir.
.
Q. Y-0u just happened to be the driver?
page 57 ~ A. Yes, sir. ·
Q. You say you came up to Elm Avenue and stopped
because the red light caught you?
.
A. That is right. The red light caught me and stopped me
there.
Q. Whe1,1 you came to a stop, you were traveling south on Elm
Avenue'?
·
A. That is right.
Q. You saw the boys on the bicycle, did you?
A. Yes, sir. After I pulled off-the light changed and I pulled
off.
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Q. Did yon see those boys at- all while you were at a standstilf
on that corner?
A. Nor sir.
Q. There we:te two boys, and one of them was· pedaling thebicycle and the other was sitting between him and the handle·
bars,. wasn't he?
A. I did not see him at all. I didn't see them nohow at the·
intersection.
Q. I understood you to say that you stopped on that corner
because of the red light?
A. I did. ··. ·
·
Q. Let's stay there for a second. When yon stopped at that
comer there, did· you see the bicycle being propelled by one boy
and another boy sitting on the crossbar between:
page 58 } the seat and the handle bars'? Did yon see that whileyou were standing still?
A. I was standing still; standing perfectly still.
Q. Did you see that?
A. No, sir.
Q. You did not see that? Then wbat you were doing was not
paying attention to traffic.'
Mr. White: I object to that question.
The Court: I think he can ask what he was doing.
By Mr. Bangel:
Q. You were not paying attention to trafficy except for the
light; you wanted to get the green light before you started up?
A. That is right.·
Q. On the southwest corner of County and Elm Avenue there
is an undertaking establishment, isn't there?
A. That is right.
Q. Whose undertaking establishment is that?
A. I disremember; I have forgotten now.
Q. The door from which you enter the nndertaking establishment faces on County Street, doesn't it?
A. That is right.
Q. The building is narrow on County Street and extends some
distance south on Elm Avenue?
A. That is right.
page 59 f Q. The boys, after the accident, and the bicycle, too,
were about the third window from the front of the
building, lying there near the curb, weren't they?
A. No, sir, they were not that far.
Q. You say they were not as far as three windows from the
front of that building?
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A. I wasn't on the front.
Q. I say, the b~ys, after the accident, were at the third window
from the front of the building on Elm Avenue? There are windows on Elm Avenue in that building, ~en't there?
A. I wasn't that far; I wasn't that far down.
Q. How many windows from the corner would you say they
were?
A. I don't knmv, but, anywayQ. Let's stop right there. How many windows from the corner
would you say they were?
A. About two, I reckon.
Q. Two windows from the front? And about how far would
you say they were from the curb?
A. About four feet.
Q. You never saw the. boys at all until something hit you?
A. I seen them coming down the street, but they were not in
the intersection, not right near.
Q. You saw them coming down the street?
page op ~ A. About as far from here to that door up there:
Q. From where you are up to that door? '
·
A. That is right. When I pulled off, he was about as far as
that door up there.
Q. They were that far from the corner?
A. Yes, sh-.
.
Q. You were in a truck moving?
A. Moving along in low gear, yes, sir.
Q. You came to a stop after the impact?
A. Yes, sir, after they hit; yes, sir.
Q. You remained perfectly still there until the officers got
there?
A. That is right.
Q. And you did not move the truck, did you?
A. No, sir, I didn't move the truck.
Q. The back of your truck was just about even with the front·
of the building, I think the officer said; is that right?
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Ryan:
Q. When you first saw these boys, how far were you across the
intersection?
A. About half-way across.
Q. How far were they up the street when you first
page 61 ~ saw them-a good distance?
·
A. Yes, sir, a good distance. I can't guess. I didn't
have any idea they were going to run into the back of the truck.
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Carl James Whaley· (colored).
RE-CROSS EXOlINATION.

By Mr. Bangel:
·
Q. Were the other two men sitting in the front seat with you?
A. Yes, sir.
Q. What were you all talking about?
A. Nothing.
Q. Were you all talking?
A. Ain't said a word-nobody.
Q. Where had you come from?
A. From the dUDlp.
Q. From the City dump?
A. Yes, sir.
Q. Had you made any stop at all?
A. No, sir.
Q. What streets had you come down?
A. Come down Elm Avenue.
Q. Straight down Elm Avenue?
A. Yes, sir.
' Q. You di~'t stop at any of the boys' ·houses?
page 62 ~ A. No, sir.
Q. When you got o.ut of the truck, you did a little
staggering, ~idn't you? What was that from-shock?
A. What was that?
Q. Were you shocked from the accident'?
A. Yes, sir; I was scared to death, almost.
Q. You were scared, were you?
A. Yes, sir.
·
Q. Where had you been before going to the dump?
A. Out there getting a load.
Q. Where were you headed for then? ·where were you headed
for at the time of the accident?
A. Going back to get another load.
CARL JAMES WHALEY (Colored).
called as a witness on behalf of the defendant, and having been
first duly sworn, testified rut follows:
Examined by Mr. Ryan:
Q. State to the Court and the jury your name.
A. Carl James Whaley.
Q. I refer your attention to an accident that occurred on Elm
Avenue and County Street on February 2 of this year, and ask
you where you were at the time of the accident?
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A. Sitting on the outside in the front seat of the
page 63 } truck with the door open.
·
Q. Who was driving the truck?
A. Aulander Dickens.
Q. That is that man right there, isn't it (pointing)?
A. Yes, sir.
·
Q. You worked on the truck?
A. Yes, sir.
Q. On what part of the truck were you sitting, again-on.the
outside?
A. On the outside in the front seat with the door open, both
feet on the fender-on the running board.
Q. Will you tell the Court and jury what happened? Say this
is yolll' truck; you were riding down the street like that. What
happened when you got right along there?
A. We stopped here.
Q. What did you stop for? ·
A. The red light.
·
Q. How long did you sit there?
A. About thi:ee or four minutes.
Q. When did you start up?
A. Just as soon as the green light came on.
Q. The green light came on and you all started across?
A. We went across.
Q. Where was the truck when you first saw these boys coming
down the street?
·
page 64 } · A. When I looked back, the truck was just like that
(illustrating).
.
Q. You saw the boys coming?
A. Yes, sir; the boys were somewhere like that.
Q. How far up the street were they when you were going
through?
.
.
A. When we were going through, they were just about that
same distance. One boy was sitting on the handle bars a.nd the
other pushing.
Q. How far would you estimate it was up the street?
A. It was up the street as far as from here to that third row
of seats there w.here those ladies are sitting.
Q. That is, from here-the building line or the sidewalk?
A. Here is the undertaker's shop, and' we crossed here· like· this.
When we got up here across like this, he was up close enough to
hit into the back wheel like that.
Q. You say, then, the boys ran into the rear wheel of the
truck?
A. Right into the back part of the truck-right into the wheel.
They hit underneath the wheel like that. By the wheel going

.«
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this way,. it turned this bicycle that- way, and it fell over against ·
the curb.
Q- Where were the boys lying on the ground after the accident?
.
page 65 f A. One was lying as far from the bicycle as from
here to that door, and the other was lying rightoppositethe telephone pole on the corner up against the curbing.
Q. Near what part of the truck were they lying?
A. Sir?
Q. What was tl).e part of the truck they were near?
A. When lie '~t6pped, like that, he was lying· al6ng there. . .
Q. You mean up near the rear end?
A. Yes, sir. The bicycle was lying between him and the truck.
Q. In othe:r words,. the bicycle and the two boys were lying
near the rear end of the truck?
A. The little boy on the front,. he was lying oack here by the
telephone pole.
Q. But all of them were lying back near the rear end of the
truck?
A. Yes, sir.
Q. Either behind the truck or right at the rear end?
A. Right at the rear end.
Q. Then these boys hit you when you were almost cleat of the
intersection?
· A. We were clear of the intersection. Wc had crossed over. By
the boys coming up there like I showed you, they come up there
like that,. and the tail end of the truck was like that.
page 66 ~ They come up there,. and,. by going in there like that,.
·
they hit the tail end of the truck and turned over.
Q. When the truck started through the intersection, is there
any doubt that that light was green for you all in the truck'?
A. Yes, sir.
·
Q. IsayMr. Bangel: He answered it.
Mr. White: You kno'w what he intended to ask him.
By Mr. Ryan:
Q. What color was the light when you went through?
·
A. The light was green.
Q. Is there any doubt about it?
A. We had stopped on the red light. When the green light
came on, we pulled off. .
·
Q. You know that light was green for you all?
A. \Ve had already stopped. Two cars were behind WJ.
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CROSS EXAMINATION.
By Mr. Bangel:
Q. Whaley, how many stops had you all made before you got
to County Street on Elm Avenue?
A. How many stops?
Q. Yes.
A. Make one stop.
page 67 ~ Q. Where did you make that stop?
A. Elm Avenue and High Street.
Q. You didn't go anywhere else?
A. No, sir; come right down Elm Avenue from the dump.
Q. Where were you headed for?
A. The garage.
Q. To put the thing up?
A. For dinner.
Q. You are sure of that, are you?
A. I know it.
Q. You were not headed for another load'?
A. We weren't headed for no load.
Q. Now, you also know that the door of the truck-it was a
city truck, wasn't it?
A. Yes, sir.
Q. You know that the truck door was open, and you were
sitting with your feet out on the running board on the right-hand
side of the truck?
·
A. Yes, sir.
Q. What kept the door open?
A. Because it was hot in there and there were three of us
crowded in there in the seat, and I kept the door open to catch
the air coming in the£e.
Q. You mean you held it open?
. A. It was bound to be open, because, when you open
page 68 ~ the door, there is no way to hold it back.
·
Q. Which way -do3S ·that door open, to the rear or the
front?
A. To the front.
Q. And the front door was open, and you were sitting in the
seat there?
A. With my arm ·in the window.
Q. With your arm in the window?
A. And the door was cracked open.
Q. And your feet were down on the running board?
A. That is right.
Q. That would kind of obstruct the view of the driver, wouldn't
it?
/
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A. No, sir. I was not no driver. The driver was on the left
side, and I was on the right side.
Q. In order to get your feet out, you had to turn around and
face this way? You couldn't sit back in the seat at all, butA. I sat back up in the truck just like this, with my feet right
outside on the running board; right on the edge of the seat.
Q. Doesn't that truck have a cab on it?
A. Sure.
·
Q. Doesn't the door begin where the seat .ends, and then goes
to the front?
·
.
page 69 ~ A. Yes, sir, right at the corner of the seat; the front
corner ·of the seat.
Q. Can you tell me how you can sit back in a truck and have
your feet on the outside on the running board-both feet out on
the running board-without easing over. towards the edge of the
seat?
A. I was on the edge of the seat.
Q. Then your back was to the driver?
A. That is right.
Q. So you were in a positi~n where you sort of obstructed the
driver's view a little bit by sitting this way?
A. Trying to do what?
.
Q. Your position kind of obstructed the driver from seeing
everything? He could not see everything?
A. Sure, he could see everything.
Q. If he was looking, he could see?
A. Sure, he could see on both sides.
Q. If he was looking, he could see?
A. He couldn't see those boys in the back part of the truck.
Q. There was nothing to stop him from seeing if he was looking?
A. He saw the boys, I suppose, coming up County Street. You
.
see out of each side of the truck.
Q. You know that he saw these boys on County Street?
page 70 ~ A. No, sir, I do not.
.
·
Q. I understood you to testify that when the truck
got to that point, the boys liltruck the rear?
A. That was just like that.. We had got over here. Just as we
got there, the boy pulled in here like that and hit the back end
of the truck.
Q. And then fell on the corner?
A. No, not on the corner;.about as far from that corner as from
here to that table?
Q. About five or six feet?
A. Something like that.
Q. From the corner?
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A. From the comer. When he stopped, he was right along
'there like that .
. Q. The front of the truck was up the street und the rear of it
was about 15 feet from the corner?
A. No.
Q. How many feet from the rear?
A. It wasn't no 15 feet. I said, "Wait a minute. I thlnk"those
boys have hit that truck." I said, "Pull off on the side a.lid let's
see." He pulled off on the side by that undertaker's door.
Q. You say he stopped and pulled up?
A. Yes, sir.
Q. Are you sure of that?
page 71 ~ A. Yes, sir. I said, "He done hit this truck/' The
people were blowing, and the traffic was blowing. I
:said, "Pull up a little bit and let these people by." He pulled up
about that distance. The bicycle W1lS then laying near one boy,
and one boy was laying back near the telephone pole. I went
over to the undertaker's shop and got a piece of cardboard.
Q. Where was this other boy?
. ·
A: He was laying right there, between the hind wheel and· the
hoy.
Q. The hind wheel of the truck?
A. Yes, sir.
Q. You mean the truck came to stop as soon as the impact
took place?
.
A. As soon as I said, "Wait a minute," he stopped, and he
stopped right there. The boy was laying there then. I said,
"Pull up so these people can get by." He pulled up about that
:same distance, and the boy was laying against the curb, and the
other boy was laying back by the telephone pole.
Q. How far was the bicycle from the back wheel of the truck
when you got out of the truck?
i. When I got out of the truck, it was just a close to me as
from here to that table.
·
Q. · Do you mean from the back of the truck?
page 72 ~ A. From the back of the truck. ,Just like that is
the back wheel there, the bicycle was laying opposite
it. I took it and pulled it up on the sidewalk.
Q. Was it raining that day?
A. The sun was shining just as bright as it is now.
Q. And you had made your last load then and you wanted to
go to dinner?
A. We were coming in to dinner. We don't make the last.
load until 3 or 4 o'clock.
Q. You were going to dinner then?
A. Yes, sir.
·
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Q. Do you know what time it was?
A. No, sir,. I do not.

EDWARD M. ALSTON (Colored),.
called as a witness on behalf of the defendant, having been first
duly ~orn, testified as follows:
Examined by Mr. Ryan:
Q. State your name to the Com-t and jury.
A. Edward Alston-.
Q. I believe you ~ere riding in the truck that Aulander Dickens
was driving the day the accident occurred with the little boys up
on County Street:arid Elm Avenue, were you not?
A. Yes, sir.
page 73 J Q. Where were you sitting in the truck?
A. In the center.
Q. As your truck approached the intersection, what happened?-I -mean, what did you do before you went through the
intersection?
·
A. Before I went through?
Q. Yes.
A. Stopped at the 1·ed light.
Q. How long did you sit there? _
A. Around about five minutes-three or four minutes.
Q. After sitting there_,. why-did you start up and go through'~
A; I beg your pardqn;
· Q. What :happened to make you go on through the light?
A. The light :changed on green to go.
Q. rt changed to .green, facing you?
A. Yes, sir.
'Q. And you all started on through?
A. Yes, sir.
Q. The :light then was red against traffic coming the otJier
way?
,
A. That is·right.
Q. Did -you see these boys approaching from the right of the
truck?
A. I saw them coming.
page 74 ~ Q. How far up the street were they?
I ,estimate ·about as far as from here to that door.
Q. How far were you through the intersection when you first
saw those boys?
A. A:ll the way across, just about.
Q. Practically all the way across?
A. Yes, sir.
Q. Who hit whom?
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A. The boys on the bicycle.
Q. They hit your truck?
A. Yes, sir.
Q. Whereabouts on the truck did they hit you?
A. Around about the rear.
Q. The rear end?
A. Yes, sir.
Q. In other words, they ran head-on into the rear end of
your truck?
.
A. That is right.
Q. After the accident where were the boys lying with relation
to the truck'?
A. I estimate about two feet from the curbing.
Q. Near the rear or the front of the truck?
A. The rear.
page 75 ~

CROSS EXAMINATION.

By Mr. Bangel:
Q. Edward, you were in the truck?
A. Yes, sir. .
Q. You came to a stop at the corner of County Street because
·
the red light had you?
A. Yes, sir.
Q. And you stayed there about three or four minutes waiting
for it to change?
A. Yes, sir.
Q. To whom did you talk about this case?
A. I beg your pardon.
Q. To whom did you talk about this case?
A; Who have I talked to?
Q .. Yes. Have you talked to Whaley? Did you tell Whaley
you all stopped there three or four minutes?
A. No.
Q. Did Whaley tell you, "We stopped there three or four
minutes"?
A. No, he did not tell me.
Q. You both used the same time. I was wondering if you
ta]ked to each other about it?
A. No, sir.
Q. Had you talked to him?
A. -No, sir; I had no right to talk to him about the
page 76 ~ accident.
.
Q. Did you talk to anybody about this accident?
A. No.
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Q. You had no right to talk to anybody about it, and. therefore you have not talked to anybody about it?
A. No, sir.
Q. Are you sure of that?
A. No, sir.
Q. You haven't talked to a soul and told them what you were
going to say?
A. No, sir.
Q. Well, let's see. Do you want to change that? You are
under oath, and you don't want to change it, do you? Did
you talk to Dickens?
A. Did I talk to Dickens about it?
Q. Yes. . Did he tell you about the accident, or did you tell
him anything about the accident?
A. I was on the truck. He didn't have to talk to me about it.
Q. I asked you if you talked to himahout it?
A. No, I hg,ven't t!l.lkerl to him abour it.
Q. You haven't talked to a soul about it?
A. No, because I was in the middle. There wasn't much for
me to talk about.
Q. Did somebody come to you? You know this
page 77 ~ gentleman' here (Mr. Ryan)? Did you sign a statement for him?
A. Yes, I remember him. •
Q. Did you go to his office in Norfolk, or did he come to your
home?
A. No; I signed it over here in Portsmouth.
Q. Where did you see him?
A. Where did I see him at?
Q. Yes.
A. Who is he, anyway-insurance man, or something?
Q. I asked you where did you see him?
A. Here; right here.
Q. In the court room?
A. This morning I saw him.
Q. Had you seen him before this morning?
A. I can't estimate.
Q. Will you say you did, or did not, see him? That is what I
am asking you. You can answer that "Yes" or "No."
A. I saw him this morning.
Q. You never talked to him before, and he never talked to
you before?
A. No, sir, not that I know anything about.
Q. Has anybody talked to yo~? Did you tell anybody about
this accident before this morning? '
·
·
A. No, sir, not that I know of.
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Q. Row about the man at the stables? Didn't he
page 78 } get you to sign a statement?
A. The man at the stables?
Q. The supervisor of the stables?
A. Yes, sir.
Q. You talked to him about it, didn't you?
A. Certainly.
Q. Why didn't you tell the jury that? Why were you trying
to withhold it from the jury?
A. I didn't know what you meant. I thought you meant
going around, broadcasting to the public.
Q. You knew better than that. When I talked about Whaley,
I was not talking ubout broadcasting to the public, was I? You
were not talkirig about broadcasting then. What made you think
I was asking you about broadcasting?
A. I t-old you all I know about it.

Mr. Bangel: Come down.
Mr. '1Vhite: Do you want Mr. Ryan to take the stand and
testify that he never saw this Negro?
Mr. Bangel: The man said he didn't see him until this morning.
I am willing to leave it as is.
·
page 79}

HARRY SOUTHALL (Colored),
called as a witness on behalf of the defendant, having
been first duly sworn, testified as follows:

Examined by Mr. Ryan:
Q. State your name to the Court and jury.
A. Harry Southall.
Q. I believe you work at the Portsmouth Casket Company,
at the oomer of Elm Avenue and County Street, Portsmouth,
Virginia?
A. Yes, sir.
·
Q. I believe you work on the second floor?
A. That is right.
Q. You did not actually see this accident occur, did you?
A. No, I did not.
Q. What did occur that ·you drew your attention?
. A. The impact.
Q. You heard the impact?
A. Yes, sir.
Q. What did you do .after hearing the impact?
A. I turned around to see the kids fall, and the bicycle go one
way, and the truck coming to a halt.
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Q. You heard the impact, and how quickly did you look out
the window?
·
Ar I was working with my back to the window, just
page 80 f like I am now.
. Q. And you looked and saw the boys fall?
A. The wheel went one way and the kids· the otner, and thetruck come to a halt. I was working within two feet- of the window..
Q. Say, this is the truck, right there where the impact oecurred,.
and you looked ,mt the window and saw that truek?
A. Yes.
Q. You saw the boys fall away from the truck'!
A. Yes.
Q. What pm of the truck were they falling away from?
A. It apparently seemed that it would be the backMr. Bangel: I object to that. He can't express an opinion..
The Court: If he knows,. all right.

By Mr. Ryan:·
Q. When you say "apparently," that sounds like a guess.
Are you guessing, or did you actually see it?
A. I didn't see any of the impact. I heard the noise a:nd
looked. around. ·
Q. You saw the boys falling?'
A. That is the idea.
Q. Then you did answer that they £ell away from th.e rear
pa1-t of the truck?

page 81

f By the Court:

Q. What did you see?
A. Just a minute. There are too many asking questionS'.

By Mr. Ryan:
Q. From wha.t part of the truck were the boys. falling away
when you saw them falling?
A. The body.
Q. That is the rear end?
A. No; the body is extended out like this, with the width of
the wheels. The impact naturally would come into the side of
the body; otherwise, the men, driving the truck, they would
have seen it, themselves.
.

Mr. Bangel: If your Honor please, that is highly improper,
and I am going to ask your Honor to instruct the jury to disregard it.
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The Court: I will .. Gentlemen, disregard the statement he
made. He is attempting to argue the matter and give an opinion.
By Mr. Ryan:
Q. How far does this body project behind the rear wheel that
you are speaking of?
A. Well, a 2-ton truck like that would have a four foot lap, I
am sure.
By the Court:
Q. He is asking about this particular body, if you
know.
page 82 } A. Yes, sir.
Q. Answer it.
A. There is no way of telling exactly how far, but I can give
an estimate. There is at least a four foot lap beyond the rear
wheels.
By Mr. Ryan:
Q. You did not see the boys ride into the truck, did you?
A. No, I didn't.
Q. After the accident occurred, were they lying behind the
truck?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Bangel:
Q. Southall, you did not see the accident; but you heard a
sound?
A. That is right.
Q. And after you heard the sound you turned around and
looked and saw the bicycle and the boys going one way, and the
truck going another?
A. Yes, sir.
Q. And the truck came to a stop, didn't it?
A. Yes, sir.
Q. And did it move at any time from the time it came to a
stop until the police officers got to the scene, or did
page 83 } it stay right still'?
A. I think it stayed still. I am not definite, sir.
Mr. Bangel: That is all.
Mr. White: That is the case, your Honor. We rest.
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HENRIETTA GOODE (Colored),
called in rebuttal, and testified as follows:
Examined by Mr. Bangel:
Q. Henrietta, did you see the bicycle after the accident?
A. Y efJ, sir.
Q. What part of the bicycle was damaged?
A. The back-wheel.
Q. What happened to that wheel?
A. It was torn all to pieces. I would have brought it down,
but my son taken it while I was at work and carried it to the
wheel shop, and the man fixed .all of those spokes back m it.
Q. That was the back wheel?
A. Yes, sir, the back wheel.
Q. Was the front wheel damaged at all?
A. No, sir.
page 84 ~ Q. Where is the front wheel?
A .. At'home hanging up in my wood house.
Q. Can we get that up here in a few minutes?
A. Yes, sir.
Q. Where is the back wheel?
A. Down on Chestnut Street at the wheel shop.
Q. Is that Mr. Harrell's place on Chestnut Street-Mr. Glenn
Harrell?
A. Yes, sir.
Q. That is on Chestnut Street?
A. Yes, sir.
Q. It is there now,. is it?
A. Yes, sir.
Q. The back wheel?
A. The back wheel.
CROSS EX.AJ.vIINATION.
By Mr. Ryan:
Q. How do you know it came off the bicycle?
A. It is my son's wheel.
Q. Did you take if off?
· A. No. My grown son taken it off.
Q. Where did he take if off?
A. In my back yard.
Q. You were watching him?
page 85 ~ A. To take it to the shop to fix it.
Q. Where did you go to get that bicycle fixed?
A. I did not get it fixed; I didn't get it fixed, myself. I told
him not to bother.
Q. If the rear end was broken up, didn't you think it was
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better not to get that bicycle .repaired if you were ;going to have
.
A. I could not stop my grown son.

:a trial of the case?

RE-DIRECT EXAMINATION.
J3y Mr. Bangel:
Q. The frame und the front wheel are still at home?
A. Yes, sir.
Q. The back wheel is at Mr~ Harrell's place?
A. Yes, sir.
Q. You live on Second Avenue?
A. 805 Second Avenue..
Q. You heard these wltnesses testily that the front wheel was
damaged. Was anything done to the front wheel at all?
·

A.
Q.
A.
Q.

No, sir.

Is it still in the same condition?
That is right. .
Is it on or off the wheel? ·
A. Off the wheel.
:page 86 } Q. The wheel is off, and the frame is there?
A. ·The frame is there, and the wheel is there, but
the back wheel is in the shop. ·
Q. In Mr. Glenn Harrell's place'?
A. Yes, sir.
Mr. Bangel: We are going to ask your Honor to indulge us long
<enough to get Mr. Glenn Harrell up here.
The Court: Yes.
Mr. White: Bring the frame down here, too.
The Court: Will that be the only evidence?
Mr. Bangel: The only evidence, except Mr. Harrell, the Dian
who has the rear wheel now.
·
(Thereupon, a recess was taken until 1 :30 P. M.)
AFTERNOON SESSION.
The trial was resumed, pursuant to the taking of the recess,
Note: The bicycle was brought into the court room.
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GLENN HARRELL,

,called as a witness on behalf .of the plaintiff, having
been first duly sworn, testified as follows:
Examined by Mr. Bangel:
Q. Your name is Glenn Harrell, is it not?
A. Yes, sir.
Q. Your place of business is located where?
A. 619 Chestnut Street.
Q. In Portsmouth, Virginia?
A. Yes, sir.
·
Q. Mr. Harrell, the rear wheel to a bicycle was brought in
there by a party named Goode?
A. Yes, sir. · ·
Q. What was the condition of the rear wheel?
.A. Well, it was smashed up beyond repair, and he ordered a
new rim for it.
Q. The old rim you have discarded?
A. ·Yes, sir.
Q. Could it be repaired at all?
A. No, sir, it couldn't have been repaired.
Q. You have ordered a new rim for it?
A. Yes, sir.
page 88 ~

CROSS EXAMINATION.

By Mr. White:
Q. Was any other part of the bicycle brought to you besides
the wheel?
A. Nothing but the rear wheel, sir.
Q. Do you know whether or not you ever welded this fork up
here?
A. I can't say whether that is one of my jobs or not.
By Mr. Bangel:
Q. You can't say whether it has been on there for years, or
not?
A. No, sir.
By Mr. White:
Q. You don't know what bicycle that wheel came off of that
was brought to you?
A. I can't swear to that.
By Mr. Bangel:
Q. Mr. Harrell, that rear wheel was brought to you about
how long ago?
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A. Well, I put a tag on it, and it was ordered to be finished on
the 14th of June, and it was brought just a few days before that.
I wo1,1ld say, possibly, Saturday. The 14th of June happened t-o
come on Friday.
Q. And he wanted a rear wheel put on the bicycle?
page 89 ~ A. A new rear rim.
HENRIETTA GOODE,
being recalled, further testified as follows:

'

Examined by Mr. Jacobson:
Q. You are the mother of Leroy Goode?
A. Yes, sir.
Q. The o'fficers testified that when the ambulance took the
children to the hospital~ while they were talking to the children
the father of one of them told them to shut· up. Is the father of
Leroy Goode living?
A. No, sir. Leroy's father is dead, and has been dead around
10 years.
Q. Are you married again?
A. No, sir.
Q. Henrietta, you see this bicycle?
A~ Yes, sir.
Q'. Is that the one that your son was riding on that day?
· A. Yes, sir, that is the bicycle the little boy was riding on.
That is my son's wheel. He bought it up on High Street. That
place was welded on there when he bought it.
Mr. Jacobson: That is all.
Mr. White: No questions.
page 90

~

QUEENIE CLARK (Colored),
called as a witness on behalf of the plaintiff, having
been first duly sworn, testified as follows:
Examined by Mr. Jacobson:
Q. · Queenie, I think you were sitting in the court room this
morning when the officers testified that, when the children were
in the hospital, one of them was doing a lot of talking, and the
father of one told the child to shut up. Did you hear that?
A. Yes, sir, I heard it.
Q. Is the father of Van Clark living?
A. His father has been' dead nine years. ·
Q. Are you married again?
A. No.
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By Mr. White:
Q. Who was it who told the boy to shut up?
A. l wasn't there.
Mr. Bangel: We desire to offer in evidence the bicycle, which
was called for by the defendant before we recessed for lunch.
(Received in evidence as "Plaintiff's Exhibit No. 2.")
Mr. Bangel: We rest.
Mr. White: We rest.
page 91 ~

INSTRUCTIONS

Plaintiff's Instruction No. 1 (Grantea):
"The Court instructs the jury that if they believe from the
evidence that the defendant failed to keep a proper look-out,
and this was the sole proximate cause of the accident, then they
must find a verdict for the plaintiff."
Piainbff's Instruction No. 2 (Grantea):
"The Court instructs the jury that the conduct of an infant
is not of necessity to be judged by the same rules which govern
that of an adult; that while it is the general rule in regard to an
adult that to entitle him to recover damages for an injury resulting from the fault or negligence of another, he must have beon
free from faul~, such is not the rule in regard to an infant of tender
years. The care and caution required of a child is according to
its maturity and capacity wholly and this is to be determined by
the circumstances of the case and the evidence before the jury.
The law presumed that a child between the ages of seven and
fourteen years cannot be guilty of contributory negligence, and
in order to establish that a child between those ages is capable
of contributory negligence, such presumption must be rebutted
by evidence and circumstances establishing his maturity and
capacity."
·
page 92 ~ Plaintiff's Instruction No. 3 (Granted):
"The Court instructs the jury that if they find the
issue for the plaintiff in determining the measure of damages,
they ma,y take into consideration the mental and physical pain
and suffering endured by the plaintiff since he received the injury complained of, in consequence thereof and the character
and extent thereof, and its continuance and bis disability, if
any, resulting from the said injury and may find for him for such
as in the judgment of the jury under the evidence will be a
fair compensation for his injuries."

sum
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4 (Granted):

"The Court instructs the jury that even if they believe from
the evidence that the driver of the bicycle was guilty of negli,gence, this would not bar a recovery by the plaintiff, if they further believe from the evidence that the driver of the truck was
negligent and that this negligence was a proximate cause of the
:accident.''
Defendant's Instruction A (Granled):

"The Court instructs the jury that the basis of this case is
negligence and that negligence on the part of the defendant cannot be presumed from the mere fuct that an accident occurred
or that the plaintiff was injured as a result· thereof.
page 93 } "On the contrary, the defendant is presumed to be
free from 'all negligence until the contrary appears
from the evidence.
"The burden of proving that the defendant is negligent rests
upon the plaintiff through the entire trial and at each and every
stage thereof, and unless you believe from the evidence that the
plaintiff has sustained this burden the verdict must be for the
defendant.
.·
·
"You are further in.,;tructed that you cannot conjecture ·that
the defendant might have been negligent or that he probably
was negligent and in the event it appears to you that it is just as
probable that the defendant was not negligent ns that he was,
then your verdict must be for the defendant." ·
Defendant's Instruction B (Granted):.

"The Court instructs the jury that although children between
the ages of 7 and 14 years are prima facie deemed incapable of
,contributory negligence, yet, nevertheless, under the provisions
,of the Motor Vehicle Code they are required to obey traffic
regulations and if they fail to do so they must be held negligent
the same as any adult would be so held.
"You are further instructed in this connection that if you believe from the evidence that the operator of the bicycle was old
enough and intelligent enough to understand that
page 94 ~ when a traffic light is red }:le is required to stop, then,
.
in any event, you can find that he was of sufficient
understanding and intelligence to be guilty of contributory
negligence."
Defendant's Instruction C (Granted):

"The Court instructs the jury that if you believe from the evidence that the vehicle which the defendant was driving was proceeding lawfully and without negligence through the green light
at the intersection, then your verdict must be for the defendant."

'
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Defendant's Instruction D (Granted):
"The Court instructs the jury that if you believe from the evidence that the motor vehicle which the defendant was driving
had entirely crossed the intersection and that its front end was;
entering the far side of the street and that the bicycle ran in tothe side 0£ the truck at or near the rear wheel, and the defendant
was free of negligence,. then you must- find for the defendant."

Defmulant's Instruction E (Chanted):
"The Court instructs: the jury tha:t ff you believe from the
evidenc-e that- there was a traffic signal light installed at the inter'-section of County Street and Elm A venue, Portsmouth, Virgima, and that the traffic signal light was green for
page 95_.} traffic traveling in the direction in which the defendant
was driving the truck,. and was red, or against traffic:
approaching from the direction in which plaintiff was traveling,.
then the,defendant had the right of way and was entitled to cross
the intersection without interference from the traffic approaching from the direction in which plaintiff was traveling."·

Defendant's Instruction F (Granted):
"The Court instructs the jury that the Motor Vehicle Code
of the State of Virginia provides that evecy person riding a bicycle
shall be subject to the provisions applicable to the driver of a
motor vehicle and shall obey traffic regulations, and you are
instructed that. this provision applies. to children as well as to
adults/'

Defendant's Instruction H (Grantea):
"The Court instructs the jw-y that the operator of a motor
vehicle is only required to exercise ordinary care, wliich is such
care as a reasonably prudent person would exercise under similar
circumstances, and if you believe from the evidence that the defendant exercised this degree of care, then you must find for the
defendant."

page 96
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Note: The case was then argued by counsel. The
jury retired to consider its verdict, and after some
lapse of time, they requested that the bicycle be exhibited, which
request was granted by the Court.
The jury returned with the following verdict:
"We, the jury, find for the plaintiff and fix the damages
Sl,000.
R. A. ROGERS, Foreman."

i
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Portsmouth, Va., July 30, 1946.

This cause came on for further hearing on the above date, before the Honorable Floyd E. Kellam, Judge, on the defendant's
. motion to set aside the verdict, upon the grounds heretofore
· assigned and upon the ground of after-discovered evidence.
Appearances:
Mr. Bangel and Mr. Jacobson, for the plaintiff.
Mr. White and Mr. Ryan, for the defendant.
Mr. White: If Your Honor please, in the.case of Leroy Goode
vs. Aulander Dickens, tried on the 18th of this month, after the
verdict, a motion was made to set aside the verdict, on the usual
grounds, and subsequently adding the ground of after-discovered
evidence.
·
We have some affidavits which we are going to offer, and the
testimony of Mr. Edwin C. Kellam. The usual, customary way
of taking this up would be upon affidavit, but, for personal reasons, Mr. Kellam preferred not to make an affidavit and, therefore, we summoned him.
Mr. Ryan: May it please the Court, we would like· to know
whether we should question Mr. Kellam first.
page 98 }

The Court: Yes; take his evidence, and he may go .

. EDWIN C. KELLAM,
called as a witness by the defendant, and having been duly
sworn, testified as follows:

'Examined by Mr. Ryan:
Q. State your name for the record.
A. Edwin Clay Kellam.
Q. During the month of February, 1946, did you investigate
a collision which occurred between a City of Portsmouth truck
driven by Aulander Dickens and a bicycle on which two boys
were riding, one named Leroy Goode and the other Van Clark?
A. Yes, I did.
,
Q. I refer your attention to the date of February 20, 1946,
and ask you if you viewed the bicycle on that date, that is, the
bicycle that was involved in that accident?
A. On or about that date.
Q. On or about the 20th of February, you viewed the bicycle
that was damaged in the accident?
.
·
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Mr. Bangel: If Your Honor please, I submit he may testify
. whether he viewed a bicycle, but whether he viewed the bicycle
involved in the accident would be purely hearsay.
page 99 ~ The Court: I think he may testify to what he did.
Mr. Bangel: Yes, sir; but the question propounded
was, "Did you view the bicycle ·involved in the accident?" He'
would only know whether it was the bicycle involved in the accident by someone's having told. him that. He may testify that
he viewed a bicycle, and the defendant may bring in other evidence to show what bicycle it was, or who showed it to him.
The Court: I overrule your objection for the time.
By Mr. Ryan:
•
Q. Did you view the bicycle involved in this accident?
A. Yes, sir.
Q. How did you know it was the bicycle involved?
Mr. Bangel: Your Honor understands we are taking exceptions
to your ruling and reserve the exception?
The Court: Yes.
By Mr. Ryan:
Q. Where did you view that bicycle, Mr. Kellam'!
A. At the home of the Goode boy.
Q. That is the plaintiff in this action?
A. Yes, sir.
page 100 ~ Q. Whom did you talk to about the bicycle?
A. I talked to a colored boy there who told me he
was Goode's brother.
The Court: What was your question?
Mr. Ryan: "To whom did he talk at that time?"
The Court: Do you have any objectian, Mr. Bangel?
Mr. Bangel: Not as to whom .·he talked to, 1but ,any conversation, I do object to.
•
Mr~ Ryan: Strike that question.

By Mr. Ryan:
Q. Were you shown ,the bicycle-that was allegedly involved in
this accident?
A. I was..
'
Mr. Bangel: I submit that would be improper.
The Court: Tell me why.
·
Mr. Bangel.: Because if ·he said, "Were you sho:wn a bicycle?"
it would be perfectly proper, but the witness knows nothing about
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Edwin C. Kellam.
the accident except what other people have told him. It is just
like my saying to Mr. Smith, "Come on downstairs. I want to
'Show you an automobile that was involved in .an accident,'' and
I take Mr. Smith down and show him a car; it would then be
hearsay if he came into court and said, "I saw the car involved
in the accident," when the proper person to testify
page 101 ~ that it was the car involved in the accident is the person who saw it or knew it was the particular vehicle
involved.
Mr. White: Then, we will ask that the bicycle be brought into
~ourt and let him view the bicycle itself.
The Court: Mr. Sergeant, will you bring it in. (The Sergeant
brought a bicycle into the court room.)
By Mr. Ryan: ·
Q. Mr. Kellam, is that the bicycle you .examined on February
20 at the home of Leroy Goode?
A. Yes.
Q. That is the bicycle?
. A. That is the bicycle.
Q. Looking at that bicycle, Mr. Kellam, which you saw on
February 20, or .approximately eighteen ,days after the accident
occurred, can you say that that bicycle that you see now was in
the condition you see it in now?
· A. No, it was not.
Q. What was its condition, Mr. Kellam?
A. As I viewed the bicycle, it was in rideable condition, with
the exception that the front .tire :was flat; the r.ear wheel :was on
the bicycle and in operating condition; the fender
page 102 ~ guard was straight and over the wheel.
:Q. And it was in operable ,condition. You mean,
by pumping up the front·tire, which was flat, it.could have been
ridden?
A. That is right.
Q. Did you notice any .damage to the bicycle in the <front avea,
lVIr. Kellam?
A. Yes; there :was a mark on ithe front Ll'im and there were some
spokes which were pointed out, which had been bent and had been
straightened.

CROSS EXAMINATION.
By Mr. Bangel:
Q. The rear wheel also had some :bad ,places ·.in .it, did it not,
Mr. Kellam, according to your recollection?
A. Not to my knowledge, Mr. Bangel, no, sir.
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Q. You don't'recall that at this time?
A. No, sir-I recall I examined and there wasn't any in there.
There was no dainage to the rear wheel, nor sir.
Q. Which you saw at that time?
·
A. That is right, sir.
Q. Mr. Kellam, you were investigating this at- the time for the
City of Portsmouth or for the carrier that carried the insurance
on the vehicle involved in this accident?
page 103 f 'A.. No; I was investigating as an attorney representing·Pie City of Portsmouth.
.
Q. And you knew that this case was set for trial at the time it
was set for trial, did you not? It was turned over to the other
attorney; you left theA. That is right; l left Mr. White's office.
.
Q. And Mr. White knew that this case was set for that day and
knew that you had investigated it for him?
A. I assume he did. I cannot answer that.
Q. The record in the office would indicate that, would it not'?
A. Well, I left Mr. White sometime back in May, so I would
not know.
·
Mr. White: We want to offer this bicycle as an exhibit-for the
record.
Mr. Bangel: l think it is alreay an exhibit.
The Court: It is already an exhibit. It is already in evidence.
By the Court:
Q. Did Mr. White have your records that you had made in
this case?
·
.
A. Mr. White had them in the file, yes, sir.
page 104 f Mr. Ryan: May it please the Court; we should also
like to offer the affidavits of witnesses who did not see
this bicycle at the time; they bad been excused. Since that time,.
we have brought these witnesses up to the city store room, and
· they have sworn to the fact, before a notary public, that that
bicycle was not in the condition it is in now at the time of the
accident. One is the affidavit of Mr. Moffat, the police officer,
who noticed the bicycle-the other police officer said he did not
see the bicycle, but directed traffic-and the driver of the truck.
The Court: In other words, the affidvait you have here is that
of the police officer?
·
Mr. Bangel: He testified under oath that it was a red bicycle
and left red paint on the car, and this is a blue bicycle, and it is
his affidavit they are offering now.
The Court: Whose is the other affidavit?
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Mr. Bangel: The other one was Aulander Dickens, who was
in the court room and a witness for the defendant. It can't be
after-discovered evidence in any sense of the word.
The Court: I am going to allow you to introduce the affidavits.
Mr. White: Your Honor will recall, when all the evidence was
in in this case, we were getting ready to discuss the
page 105 } instructions and Mr. Bangel asked leave to have this
bicycle brought in. Of course, we had discharged all
the witnesses then and they did not have an opportunity to ob·serve this bicycle when it was brought in.
The Court: I think he put you on not.ice in the very beginning
. of the case that if there was any question about it, the bicycle was
there and you could ask them to bring it in. He made the statemen t, the record will show, in the beginning, that if the evidence
did not agree, hE would bring the bicycle down and asked the
right to bring it.
Mr. Bangel: Your Honor will notice that in this affidavit
Aulander Dickens testified that it was a red bicycle, instead of a
blue one. That is not after-discovered, I submit, in any sense
of the word.
The Court: You are offering that as evidence and I am allow~ U to~~
.
Mr. Ryan: Yes, sir. Now, may we read some authority?
The Court: Yes; I would be glad to have it.
(Counsel argued the motion, citing cases.)
The Court: Gentlemen, I would like to take this matter under
advisement and read those cases and render my decision a little
later.
page 106}

JUDGE'S CERTIFICATE.

I, Floyd E. Kellam, Judge of the Circuit Court of the City of
Portsmouth, Virginia, do hereby certify that the foregoing is a
true and correct transcript of the testimony and proceedings of
the case of Leroy Goode, an infant, etc., vs. Aulander Dickens,
tried in said court on the 18th day of July, 1946, and includes all
the testimony offered, the motions and objections of the parties,
the rulings of the Court, the exceptions of the parties, and all
other proceedings of said trial.
.
.
. I further certify that the exhibits offered in evidence, as described by the foregoing record, and designated Plaintiff's Exhibit 1 and the bicycle involved, together with the affidavits
introduced upon th~ motion to set aside the verdict, are all of the
exhibits offered upon said trial and motion, _and said documentary
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exhibits have been initialed by me for the purpose of identification.
· I further certify that said transcript was presented to me for
certification within sixty days after the final order in said cause,
and that the attorneys for the plaintiff had reasonable notice in
writing of the time and place at which the same would be tendered
for certification.
page 107 } Given under my hand this 17th day of September,
1946.
F. E. KELLAM,.
Judge
CLERK'S CERTIFICATE.
I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the City
of Portsmouth, Virginia, do hereby certify that the foregoing
transcript of testimony and other proceedings of the trial of the
case of Leroy Goode, an infant, etc., V8. Aulander Dickens, duly
certifyed by the Judge of said Court, together with the original
documentary exhibits introduced upon said trial, identified by
t4e initials of said Judge, were filed in my office on the 17th day
of September, 1946.
KENNETH A. BAIN, JR.,
Clerk
page.108} STATE OF VIRGINIA,
City of Portsmouth, to-wit:
I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the City
of Portsmouth, in the State of Virginia, do hereby certify that
the foregoing is ·a true transcript of the record in the foregoing
cause; and I further certify that the notice required by Section
6339, Code of 1919, was duly given in accordance with said
section.
Given under my hand this 20th day of September, 1946.
KENNETH A. BAIN, JR., Clerk.
By Doris V. Major, D. C.
A Copy-Teste:
M. B. WATTS, C. C.
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