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IN THE

Supreme Court of Appeals of Virginia
4T RICHMOND.

Record No. 3299
,

R. A. DANIEL, .Appellant,
versus

WILLIAM H. YEARICK, A.ppellee.

To the Honorable Justices of the Supreme Coiirt of Appeals
of Virginia:
.
.
.

.

Your Petitioner, R. A. Da.niel, respectfully represents that
he is aggrieved by a decree final in character entered by the
Circuit Court of the City of Hopewell on the 31st day of
March, 1947, in a Chancery Cau·se then pending in said Court,
wherein William .H. Yearick was complainant and the said
R. A. Daniel and Harry L. Snead, Trustee, were defendant~,
wherein said Court found that the said William H. Yea rick
was indebted to the said R. A. Daniel in the sum of $262.40
instead of the sum of $2,467.10 claimed by the said R. A.
Daniel. A -transcript of the record of the said cause accom- .
panies this petition, from which the following £acts will ap ..
pear:
STATEMENT OF THE CASE.

I

·wiiliam H. Yearick filed on August 16th, 1 ~ i s B1'.fi. of '
Complaint against R . .A. Daniel and Harry L. Snead, Trt1stee, and on that day obtained .an injunction restraining the
said Harry L. Snead, Trustee, from selling certain prop2& erty in the City of Hopewell for' a period of ""90 days.
On September 4th, 1935, R. A. Daniel filed bis answer in
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·

the nature of a cross-bill praying affirmative r ~ I On-October 8th, 1935, a decree was ente·red in sa~d suit providing
· that "pending a final decree in this cause, the said Wm. H.
Yearick do pay unto the said R. A. Daniel said monthly payments of THIRTY-FIVE DOLLARS ($35.00), until the ·further order of this Court". The issues involved in this suit
are the same as those in the one hereinafter mentioned. According· to the suit papers, on June 11th, 1940, after notice to
Archer L. Jones, attorney for William H. Yea rick, the suit
first above me~tioned was dismissed. The suit papers show
that no notice was g·iven R. A. Daniel or his attorney, as is
required by -law. Mr. Daniel or his attorney did not Imo"'
~aid suit had been dismissed until ·the new suit below was
started.
'
·
~
Q!i June 9ih, i~, Wm. H. Yearick filed his Bill· of Complainr ag·ainst the said R. A. Daniel and Harry L. Snead,
Trustee, and again obtained a 90-day injunction against the
sale of the same property, located in the City of Hopewell,
alleging the purchase on the 16th day of March, 1931, from
R. A. Daniel, of Lot No. 1, Block 5, Buren Subdivision of
the City of Hopewell, for the sum of $5,500.00, paying $2,000.00 in cash and the balance of $3,500~00 payable at the rate
of $35.00 per _month; that the full debt had been· paid, but
that R. A. Daniel had refused to release the lien and claimed
that the sum of $1,635.00 was still due him.
.
@')A At the July 1945 Rules, R. A.· Daniel filed his answer and
'J' 1cross-bill, admitting the sale and amount of the purcbas(;
price, but denied that $2,000.00 had been paid in *cash,
3* but only $550.00, leaving a balance of $4,950.00 due which
was to be paid at the rate of $35.00 a month and secui·P.d
by deed of trust o.n said property, at which time there -.w
~~as
assigned to him a second mortgage bond for ~~u I' r )
by Simon H. Risner and wife on property located in the State
/
of New Jersey, to be held as ·collateral. Mr. Daniel further
claimed that his home was in North Carolina and the first
mortgage note on the Hopewell property was put up at tbP.
City Savings & Loan Corp., who had an existing deed of trust
on said property and that he did not see the ~0:-00 note
sig:ned by Wm. H. Yearick until the balance due the safrl
City Savings & Loan Corp. of $1,40.a.OO had been paid. Danie.I
admitted the
·
ent of the $]ft00.0.0 Risner bond, but
claimed that t
same was not accepted on· cash payment~
Among othe . ings his answer c l a i m s ~ ila)
of i\tlay, lg· , the parties agTeed to compromi~e the differences
if H. O. ..1.. C. Bonds for $4,000.00 could be obtained~ wllicll
was ne r consummated; that the 2nd mortgage securing +he
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$1,450.00 note was never assigned to him as required by tllo
N. J. Law; that respondent's attorney had exhausted all of
his efforts in trying to get this mortgage disposed of; that
th
· ne had rah~ed an offer therefor from a small amo!mt
t $600.00, hich said respondent after due investigation was
o the o · ion should be· accepted as the holder of the first
mo
ge on the same prqperty was threatening to f oreclost
and the second mortgage debt may be lost; that on. the 30th
day of April, 1945, said original 2nd mortgage was _mailed
to Yearick 's Counsel for proper assignment as required· by
the New ,Jersey law, etc., but that the said Yearick neglected
and refused to assign the same, answer any letters or re4 * turn the mortg·age; *that the said Y(@rick was endorRer
· of the $1,450.00 Bond secured by said 2nd mortgage and
was indebted to the said R.. A. Danier in the full amount of
principal and· interest.
· ·e ondent prayed that the 1st
De of Trust for · 5
refor
so as to show the
'4,950.
originally· due· on the opewell property and offerec to give credit for all amounts paid ....~ 1
order to settle said controversy to go back to the compromise
settlement of $4,000.00 entered into on March 14th, 1935; that
the said Wm. H. Yearick might be required to answer· the~
same and that said respondent might have such other and
furthe~· and general relief, etc.
As directed by the Court's decree entered on the 17th day
of November, 1945, W.m..-H:-1:ea rick filed his answer to tht.1
cross-bill of R. A. Daniel, admitting certain allegations, including the purchase of the Hopewell property at the pricH
of $5,500.00 of which $550.00 was paid in cash and $1A.fil)..00
represented by the Risner 's note which was assigned, but
claimed as his sole defense to his liability as assignor; that
th·e same. ''was to be accepted a~sMnd that this complainant was to assume no 1:rability therefor"; etc.
After considerable delay, Wm. H. Yearick, complaina11t,
proceeded to give his own deposition, being the only te~timony introduced in his behalf, copy of which is a part of t]J~
record. His sole defense according· to his testimony (which
is no defense at all under the law of the responsibility of assignor to an a8~ignee, in this state), was that Van Pelt &
Hunter, real estate agents, had "pulled a deal" by trading
for cash the $1,450.00 Risner mortgage to Mr. Daniel, ar.<l
assigning the same on the back thereof w i ~
5* ""conditi.o!! or restr_ictio . Yearick claimed to have paicJ
the $3,5001l0-1:st"'i)eed of Trust note on the Hopewell
property and requested a r lease of the lien.
· Mr. R. A. Daniel, who w s sick, was unable to give any
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deposition, but by agreement of Counsel filed his statement
under oath and stated that 4e was to get $5,500~00 for the
Hopewell property, $550.00 cash and a $4,950.00 deed. of trust,·
payable at $35.0.0 each month and the $1,450.00 Risner note
as collateral for the debt; that the $3,500.00 note on the Hop(}well property did not come into his hands until after the debt
at the City Savings ~ Loan Corp. was paid, around ~ 8
afterwards, etc. At the hearing before the Court
letters and telegrams, etc., were introduced as a p&.irt of ·.t;he
evidence. for R. A. Daniel and ·made a part of the record .
over the objection of counsel for Wm. H. Yearick. Coum=cj
for Yearick admitted the correctness of the figures shown at
the end of an itemized statement made by Daniel'·s attornex
showing a balanM due on the $3,500.00 note on the HopeweH
property of $262.40. ·only the summar-y is made a part of
the Record.
.
The Court decreed the payment of this balance, but b(lJd
that Daniel had not alleged or proven that he had used chm
diligence in the collection of the $1,450.00 Ri$ner Bond secured by the 2nd mortgage on the New Jersey property and
decided the main issue in the case against R. A. Daniel aIJd
on March 31st, 1947, entered its decree accordingly. ThiR h·
the decree from which R. A. Dan_iel, Respondent, appealed

t~ )

STATEMENT

OF FACTS.

On March 1~31, R. A. Daniel, a resident of *Pelham, "Nor.th Carolina, owned a lot on which there were two
dwellings, located in the City of Hopewell. There was
a first Deed of Trust on the property held by the City Savings & Loan Corp. of Petersburg, in the amount o f ~ '
payable $32.00 a ·month. Messrs. Van Pelt & Hunter Real
Estate agents, negotiated a sale of this property to Wm. H.
Yearick for the price of $5,500.00 of which $550.00 w:
.1c
. in cash and Mr. Daniel understood the balance of . 4,950.0
was to be paid at the rate of $35.00 to be applied fir '
1e
interest and the balance to the principal. Messrs. Van Pelt
& Hunter, agents for Wm. H. Yearick " ~ . a cleil" whereby_
they pursuaded ·Mr. Daniel to take~t,450.00 second mortgag·e note owned by Yearick on soiiieN'ew-;fersey
property which Yea rick says the agents told Daniel was tlm
.
same as cash. Bani.&1-thought he was to hold this $1,450.0fr-_,f< 1 J
note made by Simon H. Risner & ..Wife as cotlateral, but the
papers wer.e prepared without
10wledge of Daniel. showing a deecl of trust of only ·3,500. on the Hop.ewell property, payable at $35.00 a mon .
a n i ~ not see th~f8te
~ J.rnv.r· J, 4 t o
6*

7
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until after $32.00 monthly notes had paid out the $1,408.00
due at the City Savings & Loan Corp. The $1,450.00 Risner
Bond was duly assigned by Wm. H. Yearick, payee, to U.
A. Daniel- No conditions or restrictions whatsoever were
attached to this assignment.. (See 'Recor~, page 13.) The
first mortg·age. on the New Jersey property according to th~~
correspondence between counsel amounts to about $3.200.00
(Exhibit J. J. T. No. 6) aB.d the property was worth very
little more and in very bad condition. The ·second mortgage
was not assigned by Yea~ick to· Daniel, although the la-\v
7* of the State of New Jersey rJquires this to *be done.
Mr. Yearick was repeatedly in default in his payments of $35.00 to Mr. Daniel and in ) 935; at the request of
.Mr. Daniel, Harry L. Snead, Trustee under the Hopewell
Deed of Trust, proceeded to advertise the property for sale.
Mr. Yearick, on August 16th, 1935, filed an. injunction euit
against said trustee and R. A. Daniel to restrain the sale of
the Hopewell property alleging as his principal reason that
R. A. Daniel was claiming or demanding the · payment of
$4,958.00 (whi~ncluded · the balance of the purchase price,
including the $JA50:ru) Risner 2nd mortgage), and that the
amount owing was around $3,000.00 and if the right amount
was ascertained the Home Owners Loan Corp. would advance the necessary amount of bonds or cash to fully discharge said debt.
.
On Septembe~ta, 1~3~R.. A. Daniel filed _his answer in
the nature of a cross-bill settmg up substantially the same
facts and circumstances as contained. in the pending suit,
etc.. On October 8th, 19.35, a decree was entefed in this cause
directing "W. H. Yearick to pay unto the said R. A. Daniel
said monthly payment of Thirty-five dollars ($35.00), until
the further order of the Court". On May 16in,T940, this suit
was dismissed. The papers in the Clerk7s Office show that
notice thereof was only given to Archer L. Jones, Attorney
for Wm. H. Yearick. Neither R. A. Daniel nor his attorney
knew the suit had been dismissed until the present suit '\\tas
started. Shortly after the $1,450.00 2nd mortgage bond on
the New Jersey property signed by Simon H. Risner and
.wife became due, attorney for R. A. Daniel wrote a letter to
Risner, demanding payment and sometime thereafter.
8* wrote *another letter (Exh. J. J. T. No. 1 and Exhi.hit
J. J. T. No. 2). Not receiving any reply, said attor~1ey
wrote Wm. H. Yearick, Exhibit J. J. T. No. 3, in part fl~ follows: "these people (the Risners) have not paid this Bond
and we are threatening to have the property sold under foreclosure. I suggest that you arrang·e to see me regarding this
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matter as Mr. Daniel is ·very much in need of funds at tbis·
time.'' -The record shows no reply to any demand on Wm.
H. Yearick to settle this obligation of $1,450.00., on which he
was assignor, because there was no reply. Yearick took tbl~
position as his counsel, that sin~e Yearick had gotten cr<.·dit
for the $1,450.00 as cash, that automatically relieved him of
any responsibi:tity whatsoever. Daniel considering he was
bound by the decree providing for the payment of $35.00. a.
month by Yearick, did not press his claim against Yea rick
until Yearick had defaulted again. He did, however, try to
get something out of the Risner 's 2nd mortgage and just a
few of the letters between their counsel were put in evidence.
From these it appears that the property in Merchantville,.
New Jersey, owned by Simon H. Risner & \Vife was in very
bad condition; that the first mortgage was about to be foreclosed, that a suit had to be instituted to foreclose under the
second mortgage. (That Mr. Daniel in order to protect his.
mortgage would have to purchase the property and pay in
cash the 1st mortgage, Court costs, etc.) The 2nd mortgage
not being assigned, _he had no right's thereunder, those being
retained by Yearick, who admitted they belonged to Daniel.
If Daniel attempted to sue on the bond he would face injunction suit, · all of its costs and attorney fees. Through
is ·attorn he finally got an offer of $100.00 raised to
9* $6qO.OQ r the *second mor.tgage, which money was put
·
'
· ·
·
· b ·ed
parents. Every single fact and circumstances pointed to the
fact that this offer should be accepted, see Exhibit Nos. 4 to
6, inclusive, but. Mr. Daniel co.uld do_ nothing. Mr. Yearick
steadfastly claimed no interest or responsibility in the Risner
Bond or mortgage, but refused to sign the latter to Daniel.
Wm. H. Yearick continued to defautt in the $35.00 monthly
payment, so ag·ain Daniel instructed the Trustee to sell the
Hopewell property. '\Vhereupon Yearick started on the 9th
day of June, 1945, another injunction suit1 alleging that he
had paid all of the $3,500.00 note secured by t~e .Hopewell
property. Daniel immediately files again his answer in the
nature of a cross-bill as shown by the record. In this crossbill Daniel prays among· other things . that Yearick be decreed to properly assign the 2nd mortgage as required by
the laws of New Jersey. Both being anxious not to be prejudiced by surrending the Risner Bond and mortgage, the
Court on the 15th day of October, 1945, entered its decree
(Record, pages 27-28), directing Yearick to sign the necessary pap~rs which in due course was done and th~ ~
compromise
offer for the $1,450.00 Bond was received _a~d
r
~
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paid to Daniel, -and tbe-Risners wete released both by Dani~l
ahd Yearick. Yearick filed his answer to Daniel's cross-bill,
claiming as his defense as assignor to the $1,450.00 Bond,
'' that it was ,agreed between the parties that there was no
liability whatsoevei: on the part of this complainant as to the
collection or payment· of said note in the sum of $1,450.00' '.
This is the only defense set up in answer as to this obliga&~
.
IV!r. Daniel alleged in his cross-bill, paragraph ( e ), ''"that
counsel for your Respondent has exhausted all of his efforts
in trying to get .the second mortgage on the New Jersey
10* *property disposed of,'' etc. Mr. Yearick testifying in
·
his own behalf claims that the note of $3,500.00 on the
Hopewell propeHy had been paid by him in nil1; that the
$1,450.00 note of Risner 's had been traded by his agents to
·.Daniel fouasl!: He did not in his testimony, as__he diq. in
his answer, contend there was any agreement by .Daniel to
relieve him of any liability on this note. .At no time in his
pleadings or in his evidnece is their any claim, by Yearick
that Danel dicl 111, •
• ig(}~e in .fl"--e. .c.ollectfon of th~
$1,450.00 Bond. Mr. Daniel, in lS ··es1mony, contenctsthat
the $1,450.00 bond was put up as collateral for the balance
of the purchase price; that the $3;500.00 note should have been
in the amount of $4,950.00; that he had been willing to accept $4,000.00 of H. 0. L. C. Bonds in 1935 in compromise
settlement of the debt due at that time; "that every effort
was made by me and my attorney, over a period of years, to
collect the $1,450.00 mortgage bond signed by Simon H. Risr ·an wife, he having raised his offer from $100.00 to
$600.00. That investigation was made as to the value of the
p
y and the advisability of accepting said offer, but
said W. H. Yearick steadfastly refused to agree to_~gn or
execute a proper release thereof as required under the laws
of New Jersey". To substantuate said cross-bil1, at the hearing before the Court, Daniel's attorney introduced certain
letters, copies, and telegrams, which are shown in the transcript as Exhibits J. J. T. #1-11. These are just a few which
could have been introduced. .At the hearing, Yearick's attorney stated for the first time durin.g· the whole case, at1zd
after the c.Oitrt had annownced its rnlin.g against Yearick
11 * on- his only defense-that *the bond was sold for ca~h
and he was not to be personally responsible; that his
defense now was that Daniel had not used due dilig·ence in
pr~ssing his claim on the $1,450.00 bond ag·ainst the Risners
before proceeding against Yearick.·
Notwithstanding the failure of Yea rick to allege or introduce any evidence to substanti.ate this defense, the Court
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refused to grant the equitable relief prayed for or give judgment .for the amount claimed in the cross-bill, directed Yearick to ·pay only the balance due on the. $3,5.~0.00 ·
$262.40 and released Yeaiick as assignor on the $1,450'.00
bond because jt claimed that Daniel had nqt alleged ......~..........-~
that he .had used due diligence.
ASSIGNMENT OF ERROR.
Your Petitioner submits that said decree is erroneous and
makes the following assignments of error thereto:
·
First: The Circuit Court erred in decreeing. that R. A.
Daniel was not entitled to the reformation of the deed of trust
dated March 16th, 1931, etc., or to an equitable lien on the
property mentioned in the bill of complaint.
Second: The Circuit Court erred in decreeing that R. A.
Daniel failed to assert in the pleading'S that there was any
personal liability on vVm. H. Yearick by reason of the assignment by Wm. H. Yearick of the $1,450.00 bond of Simon H.
Risner and Bella Risner to the said R. A. Daniel.
Third: The Circuit Court erred in decreeing that R. A.
Daniel has failed to allege or prove that he used due diligence in endeavoring to collect the said bond of $1,450.00,
made by the said Simon H. Risner·and Bella Risner.
Fourth: That the Circuit Court erred in decreeing
12* >H=that there was no personal liability on the said \Vm. H.
Yearick as the assignor of s&id bond to the said R. A.
Daniel, assignee.
ARGUMENT.

FIRST ASSIGNMENT OF ERROR-The Circuit Court
erred in decreeing that R . .A.. Daniel was not eµtitied to the
1·eformation of the Deed of Trust,. dated March 16th, 1931,
etc., 01· to an equitable lien on the property mentioned in the
Bill of Complaint.
The parties. both agree that the sale price of the property
was $5,500.00 and only $550.00 was paid in cash, leaving a
balance of $4,950.00. Daniel was not present according to
the statement of both, although Mr. Yearick afterwards contended that he was,. and was told the $1,45.0.00 was the same
as cash. Van Pelt & Hunter were agents of Daniel to sell
the real estate, they were agents of Y e.ariek to sell the $1,450.00 bond which they did try to sell to several others be-

I

R. A. Daniel v; William H. Yearick

9

fore they "pulled the deal" on Mr. Daniel. Daniel if h~ were
present at all was here but for one day as he lived in North
Carolina.. He did not know the deed of trust note on this
property was for only $3,500.00 as it was held as collateral ~y
the City Savings & Loan Corp. until the $32.00 monthly payments had paid off the $1,408.00 due it, which was more than .
2 years afterwards. He states it was taken merely~col-.
lateral. It would not be reasonable to expect Daniel t ~ rcept as part payment a second mortgage on property in a
distant state when he had no idea as to its value. He did
know the value of the Hopewell .property which he owned.
Van Pelt & F.(unter had no authority to make any such foolish
bargain for him. Mr. Daniel is just a North Carolina
13* farmer, of very mature years and *would not knowingly
give up his property, consisting of two residences · in
Hopewell, unless ·he thought he had a lien thereon for the
balance of the purchase price. If a m~ake bas been made,
equity should correct it by reforming the deed of trust accordingly.. The least Daniel should be entitled to is a judgment for $1,450.00 and interest (less $600.00 paid by: the
Risners) as a lien on the Hopewell pi-operty which he sold,
if he is to collect the agreed purchase price. Mr. Yearick's
conflicting testimony is nof entitled to much credence..
SECOND ASSIGNMENT OF ERROR: .''The Circuit
Court erred in decreeing that R." A. Daniel failed to assert in
the pleading that there was any personal liability
Wm. H.
Yearick by reason of the assignment of Wm. H. Yearick of
the $1,450.00 Bond of Simon H. Risner and Bella Risner to
the said Daniel''

on

·

Sections 5768 and 5769 of the Code makes an assignor
liable to his assignee. The assignment in fnll is se't-otrt in~l~
the pleadings and is admitted by Mr. Yearick.. There is no
more necessity to allege personal liability when suing on a
non-negotiable bond in the pleadings that when suing on a
promissory :hote to alleg·e that the· makers are personally re- .
sponsible to the legal holder·. However, paragraph ( o) expressly charges Yea rick as an endorser which is a ];ugher duty
than an assignee and cla~ that he is indebted to the said
Daniel in the full amount of the principal and interest.
THIR-D ASSIGNMENT OF· ERROR: "The Circuit Court
erred in decreeing that RP A. Dani~l has failed to allege or
prove that he used due diligence in endeavoring to colleet said
Bond of $1,450.00 made by said Simon H. Risner and Bella
Risner.''
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In the first place the liability of an assignor to an assignee
is fixed by the above statutes, without any •allegations
14 8 in the pleadings.. For the assignee to charge a party
with !ability as his assignor immediately puts the assignor on the defensive. See Long v. Pence, 93 Va. 584, 25
. S. E. 593. If he is to escape this liabilityT just like an endorser, he must assert the usual defenses, one of which is
that the assignee has not used due diJigence to caJleci;.;:the·
debt out of the orig'inal obligo/. This Court's attention is
respectfully ref ~rred to the letter of counsel for R. A. Daniel
addressed to the trial judge, who saw fit to make it a part
of the record in this ·case under the heading of ]]xhibits J. J.
T. Ex. 11 (see .Record, page 44). It is useless to repeat what
was said there ...

'' Due Di"'ligence.''
The words '' Due Diligence,'' like ordinary care or various
degrees of neg·ligence, is not a term which can be so defined
as to fit th:e facts of every case. Black's Law Dictionary defines it as "such a measure of prudence, activity or assiduity,
as is properly to be. expected from, and ordina1ily exercised
by a reasonable and prudent man ~nder the particular circumstances; not measured by any absolute standard, but depends on the .relative f~cts of the Special Case", or as s~id
in State v. Scott, 110 La. 369, 34 So. 479, "Due Diligence", in
law, means doing everything re:asonable, not everything possible". The rule is stated in Perry v. Green, 19 N. J. L. 61,
38 American ·Dec. 536-''Due Diligence within the rule that
the endorser of a promissory note payable, 'on demand', must
use due dilig·ence means that he must make a demand or payment of the maker in a reasonable time, and if there be nonpayment, give ·notice, as in other cases to the endorser.''
15* The function of ~pleadings is to give notice of the plaintiff claim. There is no sanctity. in the words '' due diligence'' themselves, any more than to charge a person wit}l
'' gross negligence''. The Court is interested in the facts.
The cross-bill seeking affirmative relief and the uncontradicted evid~nce is that R. A. Daniel and his ~ttorney exhausted
all of their efforts to get the 2nd mortgage on the New J ersey property disposed of (Record, pag·es 21 and 73). A few
of the exhibits show only a part of the effort used. The chief
stumbling block to any settlement whatsoever was Mr. Yearick's persistent refusal_ to assig'Il the mortgage which he
admits he agreed to sign and which was required under the
New Jersey law. This will be discussed later.
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There can be no argument, which has any appeal to reason,
that both the cross-bill and the proof, do not· fully set forth
and prove that Daniel did all a prudent man would have done.
His attorney wrote letters to the Risners (see J~ J. T. Exhibit #1 and #2) shortly after the bond matured. He cQmmunicated with real estate people who knew the property, its
value and .the Risners well (see Exhibit J. J. T. No. 5). They
did not think it would pay to fo.reclose on the second mort. gage, etc. The second mortgage was already a lien on tho
home of the Risners. To get judgment on the bond would
have been foolish and expensive .and constituted a third lien
on the same property. To foreclose under the second mortgage would mean the paying of the first mortgage of around
$3,200.00 with all of· the attorney costs and fees. Yearick
knew that Risner would not pay the Bond in July, 1933, and
the letter (Exhibit 3, H~cord, page 34), called upop him
16* to act, but there *is nowhere in the whole record (because he never once orl_llly or in writing suggest~d it),
that he. required Daniel to sue the Risners in New Jersey or
foreclose on the mortgage. He knew these people and be
knew the property which he had sold them, but he stubbornly
shut up like a clam, preferring to seek shelter under what he
misconceived to be the law, that s.ince he had gotten the credit
on the Hopewell property as cash that he was no longer liable
or interested whether the Risners paid their bond which .he
had assigned to Daniel.
As expressed in the opinion iµ the case of l.ll a.tthews v. La
l;'rade, 144 Va. 795, 130 S. E. 788, by Judge Chinn, "It is
not the function of a declaration to set out all the facts and
circumstances in the case, but simply to give the defendant
such reasonable information of the nature of the complainant as will enable him to make his defense. Sufficiency in
substance in a declaration is all that is required under our
procedure. If the facts are set out in a declaration with st:fficient certainty to he understood by the defendant who is to
answer them, by the jury who are to inquire into their truth,
and by the Court which is to render judgment, it is sufficient.
If the matter pleaded be in itself insufficient without reference to the manner of pleading it, the defect is substantial,
but if the only fault i~· in the form of alleging it the defect
is l;mt formal.'' Burk's Pleading & Practice, p. 345~ ·while
there is no doubt that the declaration does allege due diligence with sufficient detail to apprise Mr. Yearick of w_hat
he must disprove; even though no allegation whatsoever bad
been made other than the assignment, Yearick is barred by
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the established rules of pleading from setting up this
*defense. It must be remembered that not one word
or suggestion can be found in his answer or his deposition (which was taken before the evidence of Mr. Daniel),
which would even hint that he .would rely upon the defense
of the lack of due dilig-ence on the part of Mr. Daniel. He
thus is estopped from interposing the same.
The law is clear and briefly stated in 21 Corpus Juris, page
471, paragraph No. 545, as follows:

17*

"SETTING UP .A.LL DEFENSES: A defendant who
answers must set up every ground and circumstance on which
he jntends to rely as ·a defense, either entire or partial, and
defenses, not set up are deemed waived. A defendant cannot
avail himself of any matter of defense not stated in 'his answer, e,len though it appears in the evidence. Defenses arising· after the filing of the bill should also be interposed by
answer. Plaintiff is entitled to. be apprised of the nature of
the defense relied on. If defendant sets up facts to establish a particular line of defense which he represents to be the
consequences of these facts, he will not be permitted to use
them for the purpose bf establishing a different defense, from
that to which, by his answer, he had drawn the plaintiff's
attention.'' See also 30 Corpus Juris Secundum, paragraph
.... , pag·e 750, 331 Equity.
·
19 American Juris., page 201, paragraph 265, and note fol1owing·, expresses the same principl~, as follows :

"Beside answering the plaintiff's case as inade by the bill
a defendant must state to the Court in the answer all the
circumstances of which he intends to avail 'himself by wav
of defense, as for example, any matter of which he wishes
rely in avoidanee of the facts stated in the bill-fo1· it is a
rule that a d~fendant is bound to apprise a plaintiff by his
ans·wer of the nature of the case he intends to set up in a
clear and unambiguous mauner, and he =cannot avail him-·
self of any matter of ,defense which is not stated in his .answer, even though it should appear in his evidence." Notes
5 and 6, paragraph 274, page 2G5, st'~tes: '' The defendant
must plQad an affirmative defense, as for example., rescission
or the fact that h€ is an innocent p!lllrchaser." Note 8. "This
wa& an affirmativ·e def,ense ( the saperiority of the Hen or
ootuity )., the burden -0f which was upon tl1e respond€nt to
aver and prov:e. The instant answer did uot apprise complainant of the defense sou~ht to be._resorted to, nor did it

to
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( as to the change of date) afford opportunity for preparation and rebuttal which 'is the purpose of ple·ading to which
a c.omplainant is entitled with .respect to a matter of defense
affirmative in character and relied upon to defeat the prima
jacie case made by the bill"
While many decisions from other states may be quoted
18* *supporting; the above statement of law, the· authorities
and Court decisions of this state are in accord. Hogg's
Equity Procedure (Va. & 1,X/. Va.), Volume, page 533, reads
as follows:

Answer: · "Its real purpose is to apprise the plaintiff of
the extent and nature of the defense offered to the bill, ·and
.so inflexible is this principle that a defendant can avail himself of no r.µatter of defense not stated in the answer, even
though it be established by the evidence." Note #14, "the
principal object of pleading it to compel the parties to indieate to each other the basis of their respective claims and contentions, with reasonable certainty, so they may know what
to .prove and what to .anticipate. Such an exception would
largely defeat this purpose..''
'

The leading authority in Virginia is that of Rorer Iron .Co.
v. Trout, reported in 83 Virginia, page 397,·2 S. E. 713. This
Court's attention is expressly called to the language of the
learned Judge found on.pages 415, 416, 417, 418 and 421.
In a later case of Potts v. Ma.thieson, .Alkali Works, 165
Virginia 196, 181 S. E. 521, Judge Gregory, in discussing the
pleadings, says ''basis of every right of recovery under our
·· system of Jurisprudence is a pleading. setting forth facts
warranting the granting of the relief sought. * * * A decree
cannot be entered in the absence of pleading upon which to
found the same, and, if so entered, it is void. Every litigant
is entitled to be told by _his adversary in plain and explicit
.language what is his ground of c-0mplaint or defense," etc.
·
See list of cases ei ted.
Had Yearick followed this requirement, and by his answe;r
(which he did not file until ordered to do so by the Court),
he would have put Daniel on notice and be could then have
proven with particularity the facts showing how he had tried
over a period of years to collect from t~e Risners, who were
old people, botb to.o f eeb1e to wor~ dependent upon
19• their *chiuhen for their food and living in a dilapidated house in w:hich there were two mortgages, the first
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~me of which they been unable to curtail, over $200.00 or
$300.00, over a period of 14 years,. s~e ·Exhibits J. J. T. No. 4:
and No. 6.. Exhibit J. J. T .. No .. 11,. page 43, is a telegram
from Lewis Risner, son of Simon Risner, who had agreecl' to·
put up the $600.00 to save his parents' home.. The urgency
was due to the threat of the first mortgage holder to foreclose.·
Exhibit J .. J. T. #11 (p~ge 44 of the Record), covers theargument on estoppel. This letter was wdtten without thei
letter Exhibit J. J. T. #10 or any of the other exhibits being before counseJ, the same being in the court papers at that
time. It will be observed that Exhibit #10 is a letter from
Archer L. Jones, attorney for William H. Yearick. This letter was written upon the urgent insistence of the attorney
for Mr.. Daniel, who had spent all of his efforts in getting
something out of the $1,450.00 2nd mortgage on the New J ersey property. Mr. Daniel, although the assignee <;>f the bond,
was p.ot the assignee of the mortgage securing tlle same. If
he released the Risners on the bond as the original obligors,.
he would automatically release Mr. Yearick as the assignor
thereof. This he refused to do. So the ,Jones letter J. J. T.
Exhibit # 10 was writtn primarily to satisfy a condition imposed by Mr. Daniel, so that he could continue to hold Mr.
Yearick on the Bond. At the same time Yearick, whos~ sole
· contention then was, that he was not to be bound and the
Bond· was sold for cash, did not want to be prejudiced in this
defense by voiding the bond and accepting the $600.00.
This letter is clear and unequivocal in that the
20* ~amount of $600.00 compromise·with the original debtor
was acceptable to Yearick and closed the door to him
forever afterward.s to raise the question with Daniel that he
did not use due diligence. Had this been.Yearick's position .
then, he should have so stated. It was not too late to proceed against the Risners by suit as the Statute of Limitation
had not barred the debt, which had a 16-year limitation in
that State. The truth is that it. was only tlie advance in
property values due to war conditions which made .tlle second mortgage on the New Jersey property of any value whatsoever. At the maturity of the bond in 1933 it was the depth
of the depression, and the Risners did not think enougb of it
to even answer any letter. .Had Yearick not been satisfied
with this compromise this was the time to speak. He did
speak through his attorney as follows : '' So far as we are
interested, we hereby authorize you to make tl1e best settlement of the second mortgage with the debtor which you -can,
and we agree to st;ind by and ratify whatever you may do in
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.the settlement of this mortg~ge in the event it develops that
we have any interest in the same.'' According to the first
paragraph of this same letter Yea rick's sole contention was'
then that the second mortgage (which he had not yet as. signed Daniel, as he agreect to do) had passed to Daniel entirely and absolutely. .rhis was by virtue of their erroneous
belief tllat the '~ assignment wa~ for cash" ( or is contended in
his answer "without personal liability") which relieved the
assignor of. any liability.· 'rhis is uot the law, and thus leaves
·~ earick solemnly bound by his letter agreement and f Ol'ever
denies to him the right to come in at the final hearing
21 * when all of his pleaded *defenses fail and contend thac
Daniel or his attorney did not use due dilig·ence in try;ing to get the full amount of the bond of $1,450.00 from t.be
Risners. What else could such strong language of '' stand
by and ratify" mean?
The court's attention is again respectfully called to the
letter of this counsel, known as J. J. T. Exhibit #11 (Record,
page 44), wfoch sets out additional argument on the. several
assignments of errors.
1

FOURTH ASSIGNMENT OF ERROR: "That the Circuit Court erred in decreeing that there was no personal lia. bility. ol the said ·wm. H. Yearick as the assignor of said. bond
· to the said R. A. Daniel, assignee.''
The liability. of an assignor (with recourse) is fixed by
statutes in this state as stated above. The only way to escape this liability is by agreement Bet to be-hound, ·which was
claimed, but never proven as found by the Court in its opinion. The other way is to' shgw the lack of due dilig:ence in
the assignee proceeding against the origmal obhgor. The
decisions in tbis state show only that the bringing of. sui~
against the original obligor is gue cHlig·~ncet but does not
hold that this must be c~me to constitute due diHg·em~e. In
fact where it is necessary-to go out of the state to sue, it
would seem the courts ·infer this would not be necessary, un1 less you had already started proce~dings.
See au~horit_ies
listed in Exhibit J. J. T. #11. The judgment· on the bond
would have been a subsequent li~n to the 2nd mortgage, which
Da1iiel was alrea·dy supposed to own. Secu"ring· a judgment, therefore, would have been an useless expense. The
question of due diligence bas already been fully discussed
herein.
·
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22*
*Counsel respectfully calls this Court's attention to
- the doctrine of '~estoppel", discussed under paragraph
(3) of J. J. T. Exhibit #11 (Record, page 44), and the entire letter, which is adopted as a part of his petition, in order to avoid repetition and expense. Therefore, your petitioner respectfully submits that the said R. A. Daniel is entitled to either have his Deed of Trust on the Hopewell property reformed or a judgment against the said vVm. H. Yearick, the owner thereof which would constitute an equitable
lien thereon and enable Daniel in this suit to proceed with
the sale of the property to satisfy this lien. There is omitted
froin the record a long statement of payments, etc., on the
$3,500.00 note. On page 79, Exhibit "B ", is found the summary showing balance due on this $3,500.00 note and also
credit and balance due on the $1,450.00 bond, together with
summary of total amount claimed to be due by Yearick on
both obligations. This total is $2,467.10, with interest-thereon
from June 1st, 1946. .At the time of the f:j.ling of this petition,
the $262.40 had not been paid into Court as provided by the
decree of March 31st, 1947..
For reason given in the argument above your petitioner,
therefore, prays that this Court grant him an appeal and
su,persedeas to the decree rendered by the Circuit Court of
Hopewell on :Marcl1 31st, 1947.
Counsel does not at this time desire to state orally the reasons for reviewing the decree complained of, and hereby
adopts this petition for appeal and supersedeas, as his opening brief in support 9f this argument.
.
Notice that this petition would be filed with the Clerk of
the Supreme Coud of Appeals, at Richmond, Virginia,
23* *was given Archer L. Jones, Attorney for appellee, · by
delivering a copy thereof to him at his office, located
in the. City of Hopewell, Virginia, on the 10th day of June,
1947.
Respectfully submitted,

R. A. DANIEL.
HARRY L. SNEAD.
His Counsel,·
303-15 Union Trust Bldg.,
Petersburg, Virginia.
I, Harry L. Snead, an attorney practicing in the Supreme
Court of Appe~ls of Virginia, do hereby certify that in my

R. A. Daniel v. William H. Yearick
opinion it is proper that the decretal judgment Gomplained
of herein ·should be reviewed by this Honorable Court.
HARRY L. SNEAD.

Received June 12, W47.
M.. R WATTS, Clerk. .
Appeal gl'anted. Bond $500.

Supersedeas a.warded.

E. W. HUDGINS.

·7/7/47.
Received July 9, 1947.

M. B. W.

RECORD
VIRGINIA:
In the Circuit Court or tbe City or Hopewell!
Pleas before the Circuit Court of the City of Hopewell,
Virginia, in the cause of William H. Yearick, Complainant,
,agains_t R.. A. Daniel and Harry L. Snead, Defendants.

I. BILL OF COMPLAINT.
Virginia:

, In the Circuit Court of the City of Hopewell.
William H. Yearick, Complainant,
'l).

•

R. A. Dai;iiel and Harry L. Snead, Trustee, Defendants.

In Chancery.
BILL OF COMPLAINT.
To the Honoyable Jordan J. Temple, Judge of the Circuit
Court of the City of Hopewell :

Sup~me- Court of Appeals ef Virginia
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Your complainant, William H. Yearick., respectfully repre.sents unto Your ·Honor the following facts,. as the basis for
the relief hereinafter prayed:. . .
FIRST: Th~t on the· 16th day of March,. 1931,. your complainant purchased from R. A .. Daniel Lo.t No.1,; in Blo.ck No ..
5, Buren Subdivision of the City of Hopewell, Virginia, together with all.improvements situated thereon, for the sum of.·
Fifty-five hundred dollars ($5,500.00, ·and received a good and ·
sufficient deed the refOF conveying to your comp_lainpage 2 ~ ant the legal title to said lots or parcels of land with
the improveme~ts thereon; and,
SECOND: That your complainant at the time of the purchase of said property from R. A. Daniels was unable to pay
the total amount of th~ purchase price, to-wit, $5,@.00, in
cash, but did pay to the said R. A. Daniels the sum.of $2,000.00·
cash, which left a balance unpaid of $3,500.00, which said.
balance of the purchase price was secured by a deed of trust
on said property payable $35.00 per month until th~ total sum
of $3,500.00 should be paid in full ; and,
TIDRD : That your complainant has paid said debt in full,.
together with the interest thereon, to the best of the knowledge and belief of your complainant; nevertheless the said R ..
A. Daniels refuses to release the lien of the said deed of trust
and refuses to mark the notes evidencing the debt satisfied
and paid. That Harry L. Snead, Trustee, is advertising said
property for sale on June 15, 1945~ at 10 o'clock, a. m .., arid is
demanding the payment of the sum of approximately $l.,.6.35:00,.
notwithstanding the· fact that it is. admitted that your complainant has paid $3,635.00 on said mortgage and the debt
secured thereby.
·
FOURTH: Your complainant is informed and believes
and therefore charges that the said R. A. Daniels is demanding paymep.t of a debt which is not due to him and which I1e
is not entitled to receive, and is threatening. to sell said property unless the said sum of approximately $1,635.QO is paid
to him at this time.
.
page 3

~

IN TENDER CONSIDERATION WHEREOF,
and forasmuch as your complainant is remecliless. in
the premises, save in a court of equity, where matters of this
kind are alone and properly cognizable,' your complainant
prays that R. A. Daniels and Harry L. Snead, Trustee, may
be made parties defendants to this bill, and required to answer
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the same, but not under_ oath., answer under oath being hereby
expressly waived; that all proper decrees and orders may be
had and entered in this cause; that the accounts between
the parties may be taken and determined ; and that the claim
pf R. A. Daniels for the sum of approximately $1,635.00 may
be disallowed, and that the correct balance, if any, due by your
complainant to the respondent, R. A_. Daniels, may be determined, or that if may be determined that nothing is due
by your complainant to the .respondent; that an injunction
may be awarded your complainant in this case, enjoining and ·
restraining Harry L. Snead, Trustee, from proceeding with
Raid sale as advertised and from proceeding with the said
sale at any time until the accounts between the parties may
be taken,, stated and determined, and the true status of the the
indebtedness between your complainant and the respondent
may be determined; and that your complainant" may have all
such other and further and general relief in the premises as
the nature of his case may require, or to equity shall seem
meet and proper.
.
And in. duty bound, your complainant will ever pray; etc.

WILLIAM H. YEARICK
Complainant.
page 4 ~ JONES & JONES, f. c.
State of Georgia,
County of Floyd, to-wit:
This day William H. Yearick, whose name is signed to the
foregoing· and am;1exed writing, personally appeared ·before
the undersigned, F. vV. Carey, a Notary Public, of and for the
County and State. aforesaid, and ·mad·e oath that the allega~ .,.
tions set forth therein are true, to the best of his knowledge· .
,
and belief.
Given under my hand and notarial seal this 6th day of June,
1945.
.
My commissj.on expires: Notary Public., Floyd County, Ga.
My Commission Expires Nov. 3rd, 1946. ·

F. W. CAREY

Notarial· Seal

Notary Public.
On back of Bill of Complaint.
Filed J. J. T. 6/9/45.
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, INJUNCTION ORDER.
Virginia:
Circuit Court of the City of Hopewell; on Saturday the 9th
day of June§ in the year of our Lord, nineteen hundrerl and
forty-five.
William H. Y earickj Complainant

v.

.

R. A. Daniels and Harry Li· Snead; Trustee, ·Defendants.

INJUNCTION ORDER.

NO.

910,

f

This day came William H. Yearick and presented
his bill of complaint, duly sworn to, -praying that
Harry L. Snead, Trustee, and R. A. Daniels be enjoined and
restrained frotn proceeding with the sale of Lot No. one (1),
in .Bloc,r ~o. Five ( 5), Buren Subdivision of the City of Hopewell, Virginia.,. on the 15th day o~ June, 1945, at 4 o'clock, p. m.,
and praying for other relief ; and the same was argued by
counsel.
On consideration of all of which, the Court doth adjttdg·e,
order and decree that an injunction be, and th~ same is hereby, a,~arded the said complainant, eµjoining an.d, restraining
the said Harry L. Snead, Trustee, and R. A. Daniels f :rom proceeding with the sale of said lot or parcel of lan<;J on June 15,
1945, at 4 o'clock p. m., or at any other time until the further
order of this court, which injnnction. _is efl;ectiye for a petiod
of niuety ( 90) days unlee;s soon~t dissolved by an order of
this court; but this injunction is not to become· e:ffective until
William H. Yearick, or someone for him, shall have entered
into bond before the Clerk of this Court in ,the penaltv of 'l\vo
Hundred Dollars, conditioned ~~cording to law, with surety
approved by said Clerk.
.
page 5

(Signed) J. J. TEMPLE, judge
pag·e 6 ~

BOND.

$200.00

I{NOW ALL MEN BY THESE PRESENTS, That we, Arleen C. Durett, principal, and Archer L. tTones, surety, are
held and firmly bound· unto the Commonwealth of Virginia,

R, A. Da~iel y. Willlam H. Yearick
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in the just and full sum of Two Hundred and N o.. /100 Dollars,
to the payment whereof, well and truly to be made., we bind
ourselves) our heirs, executors, and administrators., -jointly
and severally, firmly by these presents. And as to this bond,
we hereby severally waive the benefit of our exemptions as to
thi~ debt ~nd obli~·ation, and w~ f~i:ther severally waive any
-claim or right to discharge any liab1hty to the Commonwealth,
.arising under this bond or by virtue of the,office, post, or trust
hereinafter mentioned, with coupons detached from the bonds
-of the Commonwealth.

IN TESTIMONY "'HEREOF~ We have hereunto subscribed our names and affixed our seals this the 12th day of
~Tune, 1945.
·
THE CONDITION OF 'rHE ABOVE OBLIGATION IS
SUCH, That whereas by a decree entered in the Circuit Court
of the City of H<;>pewell., Va., on the 9th day of ,June, 1945, R.
A. Daniels and Harry L. Sn~ad, Trustee, defendants, were
enjoined and restrained from proceeding with sale of Lot 1
Block 5 Buren Sub. on the 15th day of Jun·e, 1945, at 4 o'clock
P. M. or at anv other time until the further order of this
Court. ..Which injunction is effective for a period of 90. days
unless sooner dissolved by order of the Court. Said Court
order provides that William H. Yearick, plaintiff, or someone for him, enter into bond in the penalty of $200.00
page 7 } with appro~d se(mrity and Arleen C. Durrett, principal in this bond entered into such on behalf of the
said William H. Yearick with Archer L. Jones, as surety, this
effectuating the injunction according to the terms of the afore·
said decree.
'
AR.LEEN C. DURRETT (Seal)
(Seal)
ARCHER L. JONES
In the Clerk's Office of the Circuit Court of the City of
Hop~well :.
This day personally appeared before me, J.. Hamilton Hening., Clerk of the Circuit Court of the City of Hopewell, the
above-named surety, Archer L. Jones, and made oath before
me, in my said office that his estate, after the payment of all
his just debts, and those for whfoh he is bound as security for
others and expects to have to pay, is worth the sum of Two
Hundred dollars, over and above all exemptions allowed by
Given under my hand this 12th day of ~Tune, 1945.

J. HAMILTON HENING, Cletk
By LILLIAN A. BELCH, D. C.
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In the Clerk's Office of the Circuit Court of the City of
Hopewell, on the 12th day of June, 1945.. This bond, being
' acknowledged by the obligors therein,. is admitted to record ..
Teste:.

J. HAJ\llLTON HENING, Clerk
By LILLIAN A. BELCH,. D. C.
A. Copy Teste :-

J. HAMILTON HENING, ClerTt
By LILLIAN A .. BELCH~ D. C.
page ff
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On bacI{ of Bond..

Filed in Clerk's Office 12th day June, 1945.

J. HAMILTON HENING, Clerk
By LILLIAN A. BELCH, D. C.
CERTIFIED COPY OF INJUNCTION OR.DER.
Virginia:
Circuit Court of the ·City of Hopewell, on Saturday t]1e 9th
day of June, in the· year. of our Lord, nineteen hundred and
forty-five.
·
William H~ Yearick, Complainant
'V• .

R. A. Daniels and Harry L. Snead, Trustee, Defendants.
. INJUNCTION ORDER.

This day came William H. Yearick and presented his bill of
complaint, duly sworn to, praying that Harry L. Snead, Trustee, and R. A. Daniels be enjoined and restrained from proceeding wi'th the sale of Lot No. one (1) ,. in Block No. Five
(5)., Buren Subdivision of the City of Hopewell, Virginia, on
the 15th day of June, 1945, aj 4 o'clock, p. m., and praying
for other relief; and the same was argued bv. counsel.
·
On consideration of all of which, the Court doth adjudge,
order and decree that an injunction be, and the same is' be~eby, awarded the said comp}ainant, enjoining- and restraining
the said Harry L. Snead, Trustee, and R. A. Daniels from proceeding with the sale ·of said lot or parcel of land on June 15,

R. A. Daniel y. William H. Yearick
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1945,, at 4 o'clock p. m., or at any other time until the further
order of this court, which injunction is effective for a period
of ninety .(90) days unless sooner dissolved by an order of
this court; but this injunction is not to become e:ffecpag·e 9 } tive until William H. Yearick or someone for him,
shall have entered into bond before the Clerk of this
Court in the penalty of Two Hundred Doliars, conditioned
according to law, with surety approved by said Clerk. ,,:.
A Copy Teste:,

J. H...~MILTON HENING, Clerk.
The Bond required by the above decree has been duly giv:en.
Teste: ·

J. HAMILTON HENING, Clerk.
Court Seal
On back of certified copy of Injunction order.
Executed in the City of Petersburg, Virginia, this 14th day
of June, 1945, by serving copy of the within injunction order
on Harry L. Snead, Trustee, in person, at 10 :35 A. M.
W. GREY ANDREWS
City Serg~ant.
Filed in Clerk's Office 15 day Jui:ie., 1945.
J. HAMILTON HENING; Clerk.
MEMORANDUM.
Yearick

v.

Daniel
l\fEMORANDU:M OF STATUTES AND AUTHORITIES
AFFECTING ABOVE CASE:
. 1.

Virginia Code, Section .5768: · '' The assignee or beneficial
owner· of any bond, note, writing· or otheit chose in action, not

i4

Supr43mij CqtJrt

Qf A-PP~flla qf Virgitrl.a

1iegofoible, W.l:lY :m~intain the.:r@o:p. W: 1,JJ~ gw:µ :P~W~ ~llY. ~~
tiQll, whicl:t th~ p;rjginaJ. <;>°blig~u~J pa:y~~ pr 9tmtrn~ting p~rty
n.i~y

h.iwe bro_11ght, atp,'' Sa.~ .Anrigtf>rttQns.

~.

Virgiuia Coqt32 S~ction 57P~: '·' 1\.ny s1.1ch as~jg11e~, or h~ne:ficia1 ·owner :tmw rec9v~r from ~llY. ~ssigppr of rrnch. w1!jtjµg
etc.'' See Annotations.
·
Long v. Spence, 93 Va. 584.

.

BOND AND WARRANT.
.

KNO'\V ALL MEN BY THESE PRESENTS, That We.,
8imQll H. l{.is11~r ~ncl }lellµ. Jl,isn~r, his wife, of Merchantville,
in the County of Camden and the State of New Jersey (hereinafter called the Obligors) are hetd and firmly b911p.d imto
William H .. Yearick, of Hopewell, in the State of· Virginia
(hereinaftp~ calle(1 the Oblig~~) ~ i:p, the ~iuA qf Tw~iity-Nine
Hundred Dollars, lawful money of the United States of
Amerioil, to pe paid tQ tlw SF}ip Obligee hi~ ~~rt~ii) Attorney,
E}(:f)(n1tqra, Admj:qj~trator~ or ="L\.asigns; fa~ whfo}l payme:µt well
and truly to be Il}~d~ Wil do }lereby bi~d ~nd oblige ours~lves,
our and· each of our Heirs, Executors and Administrators,,
Jointly a:pq ~~v~r&lly1 firllllY by these presents.
Sealed with OUR Seals. Dated the Twenty-Eighth day of
·.January in the year pf ORf ~Q:rd ~me th911s~IJ.4 ~in~ hundred
and thirty-one.
·
·
THE CONDITION OF THIS OBLIGATION IS SUCH
That if the above bounden Oblig;o11s their Heirs, Executors or
Administrators, or any of them, shall and do well and truly
pay, or cause to be paid, unto the above,.l).;up~d
p~ge 11 ~ Obligee his certain Attorney, Executors, Adminis,
trators·or Assigns, the just sum of Fourtee:q }l-q.ndred and Fifty Dollars, lawful money aforesaid at the expir.ation of two ye;:us firom the ·t;late h~r~pf, togetpoF with int~:r~st
thereon, payable s~rpi-~nnually, ~t the r~te of six per cent per·
annum, without any fraud or further delay; and shall pay the .
taxes assessed upon the premises. described in an accompanying· indenture of mortgage for the first half of every year on
-. or b.afore th~ tw~ijtiot4 dttY of· M~y th arein, µ.11d f9r th~ second
half of every y~&r on OF l;>ef pre th~ twe11ti~th-d&y pf Novembor

2S

i;p.ef~lll, ~µq !;!lJ,alJ P.rpgU(H~ :ye~~mts fAr, th~ t~ea for. 8Ei~h half
·o~ ~v~ry·y~~r, ,QP. 9_r 1:>.~f9.r.~, ih.~ :fir13t d~y Qf Jun~ and the first
.clay of December respectively therein, and shall also pay all
-0ther taxes, municipal assessments or charges in the nature
:th~r~pf wlriQh m~Y Jw l~id or assessed upon the said premises
w.mt~~t~lY llPAP tlwir f!§§~S$ment; then the above obligaii<l!l tp be vpjg, gr ~ls~ tP. P.~ and remain in full force and
virtue; PROVIDED? however, anc;l it is hereby expres~ly
agreed, that no credit shall be claimed qr a.llow~d An the lik
terest above provided because of any tax~$ paid 1,1ppJ! s~id
premises, and that if at any time default shall be made in the
payment of interest as aforesaid, for th~ EIPtt~e Qf thirty days
:after any semi-annual payment thereof sb~ll fall dne., Qr in the
payment of any tax or charge as afor.~!:iilid, a& hereinhefpre
provided, or in such production of tax receipts as aforesaid on
-0r be~ore the day afPrn~~i4, th.~11 &~d ill ~itber &-qch case the
whole principal debt aforesaid shall, at the option of the Ob.
lige~ tlwrnin ·llamed, hi!:3 Heb!ii E~cutors, Admin·page 12} istrators or Assigns, become due and.payable im7:P:~ilhitely, im4 IUlYI!llmt pf ~nid p:r-iP.Gipal ·debt, nnd.
~ll i~t~n~st t4~recm, ·sh1:1ll b~ ~nfor.ced ~n<l r-em:rvered at once,
anything her~ip ~Q;ij~iJ1ed tQ the OQ11tr~ry JIPtwitbst~nd,ing.
(signature in Yiddish)
. 'SIMON H. RISNER (Seal)
BijLL.i\. ltISNER
(Seal)

$~al~~ ~:µd deUv~r~d
in the pre~~na~ ef
WM. A. FORMAN, JR.,
Simwtur~ in YicJ.clisli
of Samuel H. Risner

WM. A. FORMAN, .JR. (Notary Public).

To any Attorney of any Court of Law in
where:

N~w J ~rsey ~:P else·

This is to authorize you to appear for us, Simon H. Risner
and Bella Risner, or either of us, in any Court of c<;nµpetent
jurisdiction, in case of the breach 'of the condition of- the above
Bond, and confess judgment for the penalty ther~in containe4J
as of the last or any subsequent term, with oosts of suit ana
release of errors; and this shall be your sufficient warrant.
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Witness our hands and seals this Twenty-Eight4 day of
January Anno Domini one thousand nine hundred and thirtyOne..
(signature in Yiddish)
, SIMON H. RISNER . (Seal)
BELLA RISNER
(.Seal}
Sealed and delivered
in the presence of

WM. A.. FORMAN, JR.~
Signature in Yiddish
of Samuel H. Risner
WM. A~ FORMAN1 JR (Notary Public) ..

On back of Bond and ·warrant.
page 13

f .FOR VALUE RECEIVED,

I do hereby assign,.
transfer, set over and deliver unto R. A. Daniel alI
my ri~ht~ title, equity and interest, of whatever nature or
kind, m and to the within bond, which is secured by a mortgage dated the 28th day of January, 1931, from· Simon H".
Risner and wife to William H. Yea rick, recorded in the Office·
of tha Register
Deeds 0£ the County of Camden, N. J. in
Book 365; a.t page 525.
.
·
·
And I further assig·n all rights and remedies both in law.
and equity for the enforcement and collection of the said
bond, which are incidental thereto by virtue of law or otherwise, including the right to proceed in my name for the collection and enforcement of the same.
Given under my band and seal this 2nd day of April, 1931.

or

WILLIAM H. YEARICK (Seal)
Witness:

ALLEN C. .AD.AMS
J. L. VAN PELT
BOND AND WARRANT.
Simon H.-R.isner and Bella Risner, his wife ..

To

William R, Yearick ..

R. A. Daniel v. William .H. Yeadck
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Summons in Chancery.
The Commonwealth of Virginia,
To the Sergeant of the City of Petersburg-Greetings: ·
WE COMMAND YOU., that you summon R. A. Daniols and
Harry L. Snead, Trustee, to appear at the Clerk's
page 14 ~ Office of the Circuit Court of the City of Hopewell
at the rules to be held for the said Court on the
3rd Monday in June, 1945,.to answer a bill in chancery, ex.,.
bibited against them in our said Court by William H. Yearick.
And have then there this writ. Witness J. Hamilton Hen""
ing, Clerk of our said Court at the Court House, the 12th day
of June, 1945, and in the 169th year of the Commonwealth.
•
J. HA!ITLTON HENING, Clerk.
By LILLIAN A. BELCH, D. C.
On back of Summons in Chancery ..
William H. Yearick

v.

R. A. Daniels & Har~y L. Snead, Trustee.
SUMMONS IN CHANCERY.
ARCHER L. JONES., p. q.
To Second June, 1945, Rules.
Circuit Court.
I hereby accept legal service of the return notic·e.
R. A. DANIELS
6/14/45.
By HARRY L. SNEAD, his Atty.
Ex-ecuted in the City of Petersburg, Virginia, this 14th day
of June, 1945, by serving copy of the within· Summons on
Harry L. Snead, Trustee, in person.:

W. GREY ANDREWS
City Sergeant
Filed in Clerk's Office 15 day June, 1945.

J. HAMILTON HENING, Clerk.
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~

ANSWER OF HARRY L .. SNEAD, "TRUSTEE.

Virginia:
In the Circuit Court of the City of Hopewell.

.William H. Yearick, Complainant,
1).

R. A. Daniel and Harry L. Snead, Trustee, Defendants.

The separate answer of Harry L. Snead, Trustee, to a Bill
of Complaint exhibited against him and R. A. Daniel in the
Circuit Court of the City of Hopewell, by William H. Yearick,
Plaintiff.
This respondent, reserving unto himself the benefit of all
just exceptions whic4 may be had or taken to said bill, by
reason of its many errors and imperfections, both of form and
. substance, for answer to said bill, or so much thereof as he
is advised it is material that he should answer, answers and
says:
(1) ·That the allegation contained in Paragraphs 1 to 4 in.cluf?ive., are neither affirmed nor denied.
(2) That his sole interest in said controversy is to act as
Trustee under the deed of trust, dated Mar·ch 16, 1931, from
'William H. Yearick, Sr. and Ruth Yearick, his wife, recorded
in the Clerk's Office of the Circuit Court of the City of Hopewell in Deed Book 23, Page 465, wherein the said William H.
Yea.rick, Sr. and Wife conveyed unto him as Trustee Lot .1,
Block 5, Buren Subdivision of DuPont City, located in the City
of Hopewell., Virginia, in trust to secure the prinpage 16 ~ cipal sum of Thirty-five Hundred Dollars ($3,500),
with six per cent interest thereon, payable monthly,
evidenced by one homestead waiver negotiable note, payable
at the rate of.Thirty-five Dollars ($35.00) a month, made and
endorsed by .th~ said William H. Yearick and Ruth Yearick,
his wife.
•
(3) That Mr. R. A. Uaniel, of Pelham, North Carolina, is
the holder of said note, ·and that' your respondent has acted
upon said note-holders instructions in advertising and attempting to make sael of said property.
( 4) That as Trustee he has no prejudice or interest against
either of the parties to said suit.
.. .

R. A. Daniel v. William H. Yearick

An now, having fully answered complainant's bill, your 1·espondent prays to be· hence dismissed with his reasonable
costs by him in this behalf expended.
HARRY L. SNEAD
Trustee

On back of An~er of Harry L. Snead1 Trustee.
Filed 2nd July rules 1945.

J. HAMILTON BENING_, Clerk•
..A.i~SWER OF R. A. DANIEL.

Virginia:

In the Circuit Court of tlie City of Hopewell.
William H. Yearfok, Complainant,

v.

R. A. Daniel and Harry L. Snead, Trustee, Defenclants.

page 17 }

The separate answer of R. A. Daniel, to a Bill
of Complaint exhibited against him and Harry
L. Snead, Trustee, in the Circuit Court of the' City of Hope. well, by William H. Yearick, Complainant. ·

all

This respondent," reserving unto himself the benefit of
just exceptions which may be had or taken to said Bill, by
reason of its many errors, both of form and substance, for
answer to ·said Bill, or so much thereof as he is adv'"ised it is·
material that he should answer, answers and says:
(1) That the allegation contained in Paragraph "First" of
said Bill of Complaint, appears to be true.
(2) That the allegation contained in Paragraph "Second"
is not true in that said. Complainants only paid the sum ·of
Five Hundred Fifty Dollars {$550.00), in cash, as will more
fully hereinafter appear.
(3) That the allegation contained in ·Paragraph "Third"
is absolutely false as to the payment of sai~ debt in full, but
that the statement that the said Harry L. Snead, Trustee, is
advertising said property for sale and is demanding the balance due on said Deed of Trust, is true, as will hereinafter
more fully appear.
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(4) That the allegation contained in Parag-raph "Fourth·,;,
is not true as your respondent is only demanding the pay.,
ment of the amount which is justly due by said Complainant
to your Respondent.
And now having fully answered your Complainant's Bill,.
your Respondent begs leave to set forth the true
page 18 r facts and circumstances in this- case, as follows:
(a) That your respondent, R. A. Daniel, is a resident to
the State of North Carolina, and that on or before the 16th
day of March, 1931, he was the owner of a certain tract or
parcel of land in the City of Hopewell, known as Lot 1, Block
5, Buren Subdivision, of the City of Hopewell, Virginia, on
which there was located two residences.
(b) That certain real estate agents; to-wit: VanPelt &
Hunder, entered into negotiations with him whereby said
William H. Yearick became the purchaser of said property
for the consideration of Fifty-five Hundred Dollars ($5,.500.00) ~

(c) That your respondent understood at the time that he
was to receive the cash consideration of Five Hundred and
Fifty Dollars ($550.00). and a deed of trust for Forty-nine
Hundred and Fifty Dollars ($4,950.00), together witli a certain other. note secured by second deed of trust in the sum
of Fourteen Hundred and Fifty Dollars ($1,450.00), signed
by one Simon H. Risner and Bella Risner, on property -located in the State of New Jersey, to be held as collateral.
(d) That your respondent did not see or have in his possession said deed of trust note, which is supposed to be signed
by the said W. H. Yearick,. but the same was hypothecated
with the City Savings & Loan Corporation, who at the time
held a loan on said property on account of the balance. due
the said City Savings & Loan Corporation of Fourteen Hundred· and Eight Dollars ($1,408.00), payable at the rate of
'Thirty-two Dollars ($32.00) a month, that when
page 19 ~ said Deed of Trust Note so hypothecated was
turned over to your ·respondent, that he learned
for the first time that the note secured by said Deed of Trust
on said .Hopewell pr~perty, instead of being in the ~um of
Forty-nine Hundred and Fifty Dollars ($4,950.) was in the
sum of Thirty-five Hundred Dollars ($3,500.), payable at the
rate of Thirty-five Dollars ($35.00)· a month.
( e) That the said William H. Yearick endorsed on said
note for Fourteen Hundred and Fifty Dollars ($1,450.), made
by the said Risners, the fallowing language:

R. A. Daniel v. William H. Yearick
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. "FOR VALUE _RECEIVED, I do hereby assign, transfer,
set over and deliver unto R. -A-D.a..niel all my right, title,
. equity and interest, of whatever nature or kind, in and to
. the within bond, which is secured by a mortgage dated the
28th day of January, 1931, from Simon H. Risner and Wife
to William H. Yearick, recorded in the Office of the Reg·ister
of Deeds of the County of Camden, N. J. in Book 365, at
Page 525.''.
'' And I further assign all rights and remedies both in law
and equity for the enforcement and collection of the said bond,
which are incidental thereto. by virtue of law or otherwise,
including the right to proceed in my name for the collection
and enforcement of the same.'' ·
·
''Given under my hand.and seal this 2nd day of April, 1931.
(Sgd.) 'WILLIAM H. YEARICK, ~R.

(Seal)

Witnesses:
Allen C Adams
· J. ·. VanPelt"
but that he did not assign the mortgage securing said note
unto your respondent as required by the laws of
page. 20 ~ the State of New Jersey.
(f) That your respondent as soon as he learned
of the transaction refused to accept the said second Deed of
Trust on the New Jersey Property in the sum of Fourteen
Hundrecl Fifty Dollars ($1,4!?0~) as· cash payment of the pur-·
chase price of the Hopewell Property, but held the same as
collateral only for the balance due by the said Yearick on
said Hopewell Property.
(g) The said William H.' Y~arick defaulted in the monthly
payments on the Deed of Trust note and your respondent instructed the said Ha.rry L. Snead, Trustee, under said- Deed
of Trust to make sale thereof and that the .said ·wmiam IL
Yearick on the 16th day of August, 1935, instituted a suit in
Chancery under the same style as this suit, in the same Court
and obtained a ninety day injunction to stay said Tru~tee·'s·
Sale and on October 8, 1935, an order was entered in said suit
. directing· the said Yearick to _pay the sum of Thirty-five Dollars ($35.00) a month, until the further order of the Court.
That in said original Chancery Suit above mentioned your
respondent :filed his answer setting up the same facts and cirI
cumstances
as herein alleg·ed where the merits of said ·con/.
trover.sy should have been adjudicated and that he ~vas very
much surprised to know that on June 11, 1940, said Chancery Suit was dismissed without any notice to him or bis
Counsel.
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(b) That on the 14th day of March, 1935, after said con. troversy had arisen as to the ·amount due your
page 21 ~ respondent, R. A. Daniel, and said Complainant .
entered into an arrangement whereby they would .
settle all of their differences by the acceptance of Four Thousand Dollars ($4,000.) i:ri Home Owner's Loan Corporation
Bonds, which said Yearick was applying to said corporation
for a loan secured by said property, but said loan was never
consuma ted.
·
(i) That your Respondent considered that the agreement
had on the 14th day of May, 1935, wherein he agreed to ac
cept Four Thousand Dollars ($4,000.) of Horne Owner's Loan
Bonds was fast and binding· between him and the said Yearick and constituted a compromise of all of their differences.
(j) That since said time the said William H. Yearick, Complainant, has paid at irregular intervals Thirty-five dollars
($35.) monthly, -as ordered by the Court, but that said
monthly payments are delinquent since June, 1944.
.
(k) That Simon H. Risner and "\Vife, the makers of the
second mortgage on New Jersey Property, about a year ago
offered to pay a small amount in full settlement of said debt
and that said offer has been raised to the sum of Six Hundred Dollars ~00) whi_ch your Respondent after due investigation, is of the opinion should be accepted as the holder
of the :first mortgage on said New Jersey Property have
threatening to foreclose the same and the whole second mortgage debt may be lost.
(1) That Counsel for your Respondent has exhausted all
of his efforts in trying to get the second mortgage on the
New Jersey Property disposed of, but in order to
pag·e 22 ~ settle the same the laws of said state require that
the original owner named in said mortgage and
'bond ~hall release the same on the original mortg·age by a
proper writing and acknowledgment before a Notary whose
authority should be authenticated.
(m) That on the 30th day of April, 1945, your Respondent's
·counsel mailed to said Complainant's Counsel said original
second mortg·age on New tT crsey Property with the request
and instructions that it be duly executed under provisions
whereby neither said Complainant or Respondent would admit nor waive any rights .as to its ownersl1ip, but would leave
the same for the final determination of the Court in the event
that ·they were unable to settle their differences when the
proceeds from the New :Jersey Mortgage had been received.
(n) That although often requested the said Complainant
· has failed, neglected ·and refused to assign said second mort4
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gage or to release the same so as to get the above sum from
the said Simon H. Risner and Wife, but on the other hand
.he refuses to answer any letters or to return the original.
mortgage or to indicate his interest in the matter and as a
r.esult of his .acts it is entirely possible that said second mortgage -0n the New Jersey Property will become entirely worthless..
( o) That said Complainant is the endorser of said. Fourteen Hundred and Fifty Dollars ($1,450.) Bond secured by
said mortg·age and if the Court should rule that the said bond
for Fourteen Hundred and Fifty Dollars ($1,450.)
page 23 ~ is the property of your Respondent, that the said ·
William H. Yearick, being the endorser thereon is
indebted to your Respondent in the full amount of the prineipal and interest.
(p) That your Respondent is entitled to have said Deed
of Trust for Thirty-five Hundred Dollars {$3,500.00) On the
Hopewell Property belonging to William H. Yea rick reformed
so as to include said Fourteen Hundred and :B.,ifty Dollars
. ($1,450.00).

·

· ~

(q) That your respondent is perfectly willing and has of- ·
fered to give credit to said Complainant for all amoµnts paid
by him on said debt of Forty-nine Hundred and Fifty Dollars ($4,950.00), or in order to settle said controversy, he
· was and still is willing to go back to the compromise settlement of Four Thousand Dollars ($4,000.00), entered into on
March 14th, 1935, and give credit for all monthly payments
made thereafter.
WHEREFORE your Respondent desires to file this his answer in the nature of a Cross-Bill and prays that the said
William II. ea rick, Complainant, may be required to answer
the same, but not under oath, oath being hereby expressly
waived; that the original agreement between said Complainant and your Respondent may be reformed so as to set up
the true agreement as t9 the sale of said Hope~ell Pr?perty
. and that your Respondent may have and eqmtable hen on
said Hopewell Property of an additional amount of Fourteen
Hundred and Fifty Dollars ($1,450.00), with interest from
the 16th day of March, 1931; that an accounting of
page 24 } all payments made by the said Yearick on said
original indebtedness of Forty-nine Hundred and
Fifty Dollars ($4,950.00), be had, if necessary; that the injunction issued herein may be dissolved; that the said Harry
L. Snead, Trustee, may be permitted to sell said property for
the payment of the b~lance due thereon; that the said William

r
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H .. Yea,rick may be required to sign 'such necessary papers-,.
:releases, assignments and acknowledge the same. before a
Notary in order to comply with the laws· of the State of New.Jersey in erder to get the: money offered to. oe paid by Simon
H. Risner on account of the second mortgage on said New·
Je~sey Property:: which when receiv.ed may be credited on the·
balance due by said Complainant to your Respondent; that
your· Respondent. may have such other- and further and gen·eral relief in the premises as the nature of this case. may require or to equity may seem meet. And your Rspondent wil1i
ever pray..
R. A. DANIEL,
HARRY L. SNEAD,
·
By Counsel..

- HARRY L. SNEAD, Counsel.
On back of Answer of R. A. Daniel
Filed 2nd July rules 1945

J. Hamilton Hening·, Clerk.
DECREE· DIRECTING ANSWER TO CROSS-BILL ..

Virginia:

Circuit Court of' the City of" Hopewell, on Monday the 20th
day of August, in the year of our Lord, nineteen hundred.
and forty ...five~
page 25 } William H. Yearick, Compla:immt,
1)".,

R. A. Daniel and Har:rry L.. Snead, Trustee, Defendants ..
This cause came on this- day to be heard upon the Bill of
Complaint of William H. Yearick, the Answer of Harry L. ·
Snead, Trustee, and the Answer in the nature-of a Cross-Bill
of R. A. Daniel, all duly filed at Rules and the same· was
argued by CounseL

UPON CONSIDERATION THEREOF, the Court doth
order and direct the said William H. Yearick do file his answer to said Cross-Bill of said R. A. I>aniel at the next Rules;
and it appearil\g that the said William H. Yearick is not a

R. A. Daniel v. William H. Yearick

35

resident of this State, but that he is represented by .Archer
L. Jones, Attorney of Hopewell, Virgin_ia, the Court doth
direct, that upon _entering of this decree, that a certified copy
thereof be served on the said Archer L. Jones, Attorney fol'
the said William H. Yearick.
(signed)

J. J. TEMPLE, Judge.

CERTIFIED COPY OF DECREE DIRECTING ANSWER
TO CROSS-BILL.
Virginia:
In the Circuit Court of the City of Hopewell, August 20, 1945.
William H. Yearick, Complainant,
t,.

R~ A. Daniel ·and Harry L. Sne.ad, Trustee, Defendants.
This cause came on this day to be heard upon the
Bill of Complaint of William H. Yearick, -the Answer of Harry L. · Snead, Trustee, and the Answer
in the nature of a Cross-Bill of R. A. Daniel, all duly filed at
Rules and the same was arg-ued by Counsel.

page 26

~

UPON CONSIDERATION THEREOF, the Court doth
order and direct the said William H. Yearick do file his Answer to said Cross-Bill of said R. A. Daniel at the next Rules; ·
and it appearing that the said William H. Yearick is not a
resident of this State, but that be is represented by Arcl1er
L. Jones, Attorney. of Hopewell, Virginia-, the Court doth
direct, that upon enter~ng of this decree, that a certified copy
thereof be served on the said Archer L. Jones, Attorney for
,
the said William H., Yearick.
J. J. TEMPLE, Judge.
A Copy: Teste :
J. HAMILTON HENING, Clerk.
By: LILLIAN A. BELCH, Deputy Clerk.
On back of Certified copy of Decree directing Answer ro .
Cross-Bill:
Executed on the 23 day of Aug., 1945, within the City of
Hopewell, Va., by delivering a true copy of the within Decree

Supreme Court of Appeals of Vil:ginia

36

in writing, to Archer L. Jones, Atty. for William H. Yearfok

in person.
A. S. J.~·WHEELER,
.
City Sergeant.
By: R. E. EGERTON,
Deputy City Sergeant.
FILED IN ·CLERK'S OFFICE
23 day of August, 1945.
J. Hamilton Hening·, Clerk.
Lillian A. Belch, D. C.
page 27 ~

DECREE.

Virginia:
Circuit Court of the City of Hopewell, on Monday the 15tb
day of October, i~ the year of our Lord,· nineteen hundre~
and forty-five.
·
William H.

v.

r earick, Complainant,

R. A. Daniel and Harry L. Snead, Trustee, DefendantA.
This cause came on 'this day ag~in to be heard upon tho
papers formerly read, upon the answer in the nature of a
cross-bill of R. A. Daniel, defendant, the decree entered on
August 20, 1945, the plaintiff, William H. Yearick, having
failed to answer said cross-bill, and the same was argued
by counsel.
UPON CONSIDERATION THEREOF, it· appearing to
the Court from said answer in the nature of a cross-bill, that
there was mailed to the Counsel .of William H. Yearick, Com- ·
plainant, on April 30, 1945, the original second mortgage
dated January 28, 1931, made by Simon H. Risner and wife,
for the .sum of Fourteen Hundred Fifty Dollars ($1,450.00),
which is recorded in the office of Register of Deeds of Oonuty
of Camden, N. J., in Book 365, Page 525, with the request
that he sign and acknowledge before a Notary Publi~, a re. lease and discharge of said mortgage and bond in 01~der to
accept an offer of Six Hundred Dollars ($600.00)
page 28 ~ cash therefor, and and the said Yearick has failed
and neglected and refused to execute the same,

· 1
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the Court doth adjudge, order and decree that within ten
days from the entry of this decree that the said William II.
Yearick, Complainant, do execute, acknowledge before a
Notary Public, who shall attach an authentication of his au·thority before the proper officer, a full and complete release
.and discharge of said bond and" second mortgage of the said ,
Simon H. Risner and wife and deliver the same to Harry L.
Snead, Attorney for the said R. A. Daniel, who shall endeavor
to collect and pay said compromise offer unto the said R. A.
Daniel, and neither said William H. Yeariek nor R . .A. Daniel
:shall. waive ·any rig·hts or be prejudiced by the acceptance of
said offer and the payment of said Six Hundred DoHars
( $600.00) to the said R. A. Daniel.
(Signed) J. J. TEMPLE, Judge.
ORDER.

• f

Virginia:
Circuit Court of the City of Hopewell, on Saturday, the
17th day of November,jn the year of our Lord~ nineteen hundred and forty-five ..
William H.. Yearick, Complainant,

v.

R. A. Daniel and Harry L. Snead, Trustee, Defendants.
IN CHAN'CERY.

ORDER
page 29 }

This day came the complainant, by counsel, and
prayed leave to file his answer to the answer and
cross-bill of the respondent, R. A .. Daniel, which leave · is
hereby granted, and the said answer being tendered, the same
is hereby, accordingly? filed.
·
(Signed) J. J. TEMPLE, Judge.

ANSWER OF WILLIAM H. YEARICK.
Virginia:
In the Circuit Court of the City of Hopewell.
· William H.· Yearick, Complainan\,

v.

R. A. Daniel and Harry L. Snead, Trustee, Defendants.
.

~
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IN CHANCERY ..
ANSWER..

The answeir of William H. Yearick to the ~ in tbe·
nature of a cross-bill of R. A. Daniel, or to so much thereof
as he is advised that it is material he should answer,. answering says:

This complainant admits as true the allegatioµs s-et forth
in ParagTaph A of the respondent's answer and· cross-bill.
This respondent admits, subject to the, qualifications her~-·
inafter set forth, the allegations. set forth in Paragraph R- of
the respondent's. answer and cross-bill.
This complainant denies the allegations contained in Paragraph C of the respondent's answer and cro~spage 30 ~ bill, and says that the same are untrue, and this:
complainant now states the facts as they existed.
in reference to the allegations set forth in this paragraph of
the respondent's answer and cross-bill..
.
· This complainant says that he purchased tlle premises lo·cated in the City of Hopewell, known as Lot No. One (1)~ in
Block No. Five (5), Buren Subdivision of the City of Hopewell, from R. A. Daniel, for the sum of $5,500.00; that ther9=
was paid to the responqent, R. A. Daniel, the sum of $2,000.00
cash. This was evidenced by $550.00 in cash and the· sale,
transfer and assig'Ilment of a certain note and collateral security of the value of $1,450.00, which- this complainant owned
and which said note was secured by a deed of trust on certain property owned by Simon H. Risner and Bella Risner,,
located in New Jersey; that this complainant agreed with tl10
1·espondent that the said sum of $2,000.00 was to be accepted
as cash and that this complainant was to assume no liability
therefor, ·and that as evidence of this fact, this complainant
executed and delivered a note for the. sum of $3,500.00 making the balance of the $5,500.00 purchase price, which not~
was secured by a first deed of trust. was negotiated at the City
Savings & Loan Corporation, and the cash was delivered presumably to R. A. Daniel; that this note was payable at th~
rate of $35.00 per month and has from time to time been renewed and curtailed and is now fully paid, and that thi~
complanant does not owe to the said R. A. Daniel
page 31 ~ any sum of money for the purchase price of Lot
No. One (1), in Block No. Five (5), Buren Ruhdivision of the City of H~ewell, nor does be owe to R. A ..
Daniel any other sum, whatsoever, and that this complainant
is entitled to have the deed of trust released and the mQrt-
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gage note secured thereby in t1ie sum pf $3,500.00 marked
paid and released of record.
This complainant admits that .he transferred the note referred to in paragraph
of the respondent's answer to the
respondent, and that the. respondent accepted .the assignment
of said note, and the collateral security therewith, and that
the assignment and transfer the;reof ·was approved by the
respondent's attorney, Mr. Allen C. Adams, and witnessed
by Mr. Adams and J. VanP~lt, the respondent's agent, and
that it was agreed between the parties that there was to be
no liability, whatsoever, on the part of this complainant as
to the collection or payment of the s~id note in the sum of
$1,450.00.
This complainant denies the allegations contained in Paragraph F of the respondent's answer, and says that the same
are not true.
.
This complainant says that the allegations contained in
Paragraph G of the respondent's answer are denied, so far
as the same are material to this case, but says the alle~atiom;
thereof are immaterial apd frivolous and so appears of record. This complainant says he had nothing, whatsoever to do
with the dismissal of said suit, but that it was dismissed by the
Clerk presumably. after notice to tall parties in accordance
with the law in such cases made and provided.
page 32 ~ Answering Paragraphs H and I of the respond"'"
ent 's answer and cross-bill, this complainant says
that there was an effort to effect a compromise between the
parties, but said compromise was never agreed upon nor did
it become effective, and that there was no accord and satisfaction thereof and the same is inadmissible in evidence for
the rea.son that the same was merely an effort under: condi-·
tions then existing, to compromise between the parties.
This co!-'Ilplainant denies all other alleg·ations in the respondent's answer and cross-bill, excepting· those herein before
admitted.
·
This complainant therefore prays that the deed of trust
from this respondent to Harry L. Snead, Trustee, set forth
and described in these pleadings, which said deed of trust
is secured by ~ lien on Lot No~ One (1), in Block No. Five
· (5), Buren Subdivision of the City of Hopewell, Virginia,
should be cancelled and released, and the note thereby secured marked·paid and delivered to this complainant.
And in duty bound, your compl~inant will ever pray, etc.·

n

'.,..
.. ,

.A.ROHER L. JONES, f. c.

WILLIAM H. YEARICK,
Complainant, . ·'
By Counsel.

.
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On back of answer of William H. Yearick:

Filed

J.J.T.

1

11/17/45. .

page 33 ~

EXHIBITS.
EXHIBIT NO. 1.
April 26, 1933.

. Mr. and Mrs. Simon H. Risner.,

Merchantville, N. J.
Dear Sir and Madam:
Mr. R. A. Daniel, of Pelham, North Carolina, is the owner of
your bond, payable to William H. Yearich, on which there
ii:! due the sum of $1,450.00 as of February 28, 1933. This
bond is s.ecured by a mortgage on Lot 4, on Plan of Lots of
...James C. Finn. This bond was assigned by William· H.
Yearich to Mr. Daniel. Please advis·e me at once how soon we
oan expect payment as I trust we can avoid having to· foreclose on the property.
·
Awai th~g your advice, I am
Y ery truly yours,

HARRY L.. SNEAD
HLS/mb
X-1

J. J. T. 1/4/47

EXHIBIT NO. 2.
July 29, 1933
Mr. and Mrs. Simon H. Risner,
Merchantville, N. J.
Dear Sir and Madam:
I wrote you on April 26th regarding the· bond for $1.,450.00
now held by R. A. Daniel and secured. by mortgage on your

I

R . A. naniel v. William H. Yeariek
property~ I am wondering if this new Federal
Home Loan law going into effec~ you could not secure a loan to take this up and thereby save your
property. I hav.e instructions from .my client unless something is done to foreclose on this mortgage. Please let me .
h~ar from you at once or else I will have to carry out their
.instructions. ·
page 34

~

Very truly yours,

HARRY L. SNEAD..

S/B
X-2 · J J T

1/4/47
EXHIBIT NO. 3.
,Juiy 29, 1933.
Mr. Wm. H. Yearicb,,
1612 Atlantic St.~
Hopewell., Va. .

Dear Sir;

l have written yon .several times regarding the obligations
due ro Mr. R. ~ Daniel He has;turned over to me the bond
which you gave him signed bv Simon H. and Bella Risner,
of Camden, N. J. f OF $1,450.00. These people. have not paid
this bond and we are threatenlng to ~ve the prQperty sold
under .foreclosure. I suggest that you arrange to s·ee me regarding this matter as Mr. Daniel is very much ln need of
:funds at this time.
·
Very truly yours,
lIA.RRY L. SNEAD..

pag-e ·35 } S /B
X-3 J.J. T

1/4/47
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EXHTRIT NO. 4..

.

Law Offices.

ALBERT' J. KLEIN.
527 Cooper Street
Camden, N. J.
Camden 7414
July I,. 19.43

Harry L. Snead, Esquire,
303-05 Union FJ:lrust Building
Petersburg~ Virginia

r.e: 121 South Center Street
Merchantville,. New Jersey..
Deat Mr. Snead:This is to 3:cknowledge receipt of y~u communication relative to· the· above captioned property. .In reply, may I statethat the first mortgage on this property, in the sum of'
$8,500.00, has been reduced to approximately $3,300.00. In:
my opinion, I would say that the property, in today's market,.
is worth a maximum of no more than the balance· still dne on
the first mortgage. As a mat~er of fact, my client is hoping·
.
to secure the first mortg·age ·at a dis~oun t.
In regard to the. second mortgage, held by your client, I believe that I can secure a t;rominal amount probably in theneighborhood of $100.00 if the mortgage is forwarded to me
me endorsed for cancellation.
page 36 f You are probably awa.re of the fact that a fore-closure of the first mortgage will wipe out the second mortgage· entirely. This offer i's made without prejudice
~o the rights of my client. -May I hear fr~ you Y
Very truly yours,

ALBERT'J. KLEIN
ALRERT J. KLEIN
AJK:amv

X-4
,J. J. 1'

l/4/47
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EXHIBIT

4.J

NO .. 5.

HOWARDS. STRAUB
Inc.,
Straub Building
5 West Park Avenue
Merchantville, N. J.
April 17th., 1944
Harry L. Snead, Esq.
H03-5 Union Trust Bldg.
Petersburg, Virginia.
Dear Sir:·
Answering your letter of the ·5th of April, relative to the
second mortgage which a client of yours, holds upon the property 121 "S. Centre St., Merchantville, N. J., I wish to say that
the Civic Building & Loan As_sociation holds a first mortgage,
which at the present time aggregate about. $3,000. The property is not particularly valuable, and I believe some small reduction is being made upon the first mortga'ge each month. I
do not think it would pay to foreclose upon the second mort.
gage and take the property subject to the $3,000.
page 37 ~ However, if you will write to me giving me .the
authority to act for you in the matter, I will be
very glad to see what progress, if any,, I can make. I have
been in business here for over 28 years ; we are very active,
and if you are willing to send us $25.00 as a retainer, I will
be very glad to do. everything· I can bring the matter to a head.
Awaiting your further acJvices, I remain
·
Very truly" y·ours,
HOWARD S. STRAUB
HSS:H

X-5 J. ,J. r1~
1/4/47
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REALTORS
EXHIBIT NO. 6.
LAW OFFICES
ALBERT J. KLEIN
527 Oooper Street
CAMDEN, N. J.
Camden 7414
April 27, 1944

Harry L. Snead, Esquire
Union Trust Builµing
Petersburg, Virginia

re: 121 South Center Street
Merchanf:ville, N.. J.
Dear Mr. Snead:
Since I wrote you on March 16tht offering you $500.00 in
settlement of· the second mortgage on the above captioned
property, I have been in con£erence with my client, and he advises me that if the matter of the second mortgage
page 38 ~ is not adjusted he intends ·to drop the property entirely•. .As you know, the local building and loan
association holds a first mortga~e on this p~operty which
presently is in the sum of approxunately $3.,200.00.
My client informs me that the house in the present condition is not habitable (it has no heating plant and in addition
needs extensive repairs), and he will not make these 'improve·:. ments while the second ;mortgage is still outstanding.
I would appreciate hearing f1:9om you promptly as I feel that
the situation has now taken a turn where I may be no longer
able to control my client.
Very truly yours,
.ALBERT J. KLEIN
ALBERT J. KLEIN
AJK:avg
X-6 J. J. T

1/4/47

R. A. Daniel ·y. William H. Yeariok

EXHIBIT NO. 7.
Law Offices
ALBERT J. KLEIN
527 Cooper Street
CAMDEN, N. J.
Camden 7414

Harry L. Snead, Esquire
303-305 Union Trust Building

Petersburg, Virginia
re: 121 South Center Street
Merchantville, New Jersey
· page 39 } Dear Mr. Snead:
This is to acknowl¢dge receipt of your letter of
July _21st, relative to the above captioned matter. . ·
From your letter, I doubt very much whethe·r the assignment made by Mr. Yearich to R. A. Daniel would be any good
in our jurisdiction. Furthermore, the assignment is not efficacious since it was not recorded in our jurisdiction and to
all intents and purposes, in o:ur jurisdiction, Mr. Yearich
would still be the owner of the mortgage, I would, theref ore.,
suggest tliat you send me two endorsements, one signed by
Mr. Yearich and one signed by Mr. Daniel so that if our Regis. ter of Deeds raises any question, I could use either one or both.
These endorsements can be on a separate instrument to be attached and delivered along with the bond and mortgage at the
time the sight draft is to be paid. The form of the endorsements should be as per the enclosed.
The person taking the acknowledgment and certifving the
genuineness of the signature should secure and attach a certificate of magistr.acy, showing his authority to take the acknowledgment.
In addition to twp separate endorsements for cancellation
in the form suggested, send along a simple form of general release executed by both Mr. Yearich and Mr. Daniel, setting'
· forth that the mortgage in whi~h they both claim any interest
has been fully paiq, and tl1at neither of them have any further
claim against Mr. Risner.
page 40 } If you will send these papers along to the Bank
as I suggested in m'y previous letter, the Bank has
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been instructed to honor your sight draft and forward you a
check for $600.00•.
I know of no other way that the lien of the mortgage· can
be released in our jurisdiction than the authorization to cancel as I have suggested and requested.. Your client, Mr..
Daniel, is amply protected in that the Bank will not release:
the papers to me until your sight draft is honored in the sum
. of $600.00.
Very truly y0t1Ts,,
ALBERT J. KLEIN
ALBERT J. KLEIN
.A.JK:avg
. Enc.
X7-7 J. J. T

1/4/41 .
. EXHIBIT NO. K
Daniel
October 16, 1944.

Mr. W. H. Yearick, Ss., .
13 Beech Street
Rome., Georgia
Mr dear Mr. Yearfok :
,
!"went to Hopewell about two weeks ago to see Archie L ..
Jones, your Attorney, but he was not in the office. I did see
him on· the street later and he stated that he was too ·busv to
answer my letter regarding the Daniel Matter.
page 41 ~ In the meantime I have had several letters from
Mr. Daniel calling· my attention to the fact tbat you
are :five months delinquent in your payments and directed me
to proceed to sell the property as Trustee.
l want to go on record as absolving myself of any responsibility because of your refusal to sign the necessary papers
in order to get the $500 from the second Mortgage on New
Jersey Property. These people are liable to withdraw their
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offer at any minute and from what I can understand the prop. erty will not sell for much more than enough to clear the first
mortgage.
Very truly yours,
HARRY L. SN.EAD
HLS:s
X-8

JJT

1/4/47
Daniel

EXHIBIT NO. 9.
March 12, 1945.

Mr. Lewis Risner
Box 146
·Berlin, New Jersey
Dear Sir:
As I promised you on Saturday I talked to Mr. Yearick?s
Attorney in Hopewell over long-distance today and he agreed
· to wire his client demanding immediate decision.
page 42 ~ I also had a letter from Mr. Daniel, who would not
.
commit himself until I could g·et a definite offer
from Mr. Yearick. I still have hopes of getting through this
deal .on the proposition suggested by you,. but in my thirty
years experience as a lawyer I have ·never run acr9ss two ·
more determined people: It. is my plan to force some kind
of_ settlement by proceeding to advertis~ the property in Hopewell on which Mr. Daniels has a Deed of Trust.
Please therefore, keep the matter so that it can be settled
in the next two or three weeks. I will write or telephone you
when any definite favorable; information is received!
Very truly yours,
HARRY L. SNEAD, Attorney
HLS:vs
X-9

J. J. T.

1/4/47
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EXHIBIT NO. 10~
JONES & JONES
Attorney~_ at L~w.
State Plahters Bank Bµ1lding
Hopewell, Virginia.
March 14, 1945.
Mr. Harry L. Snead,
Attorney at Law,
Petersburg., Virginia.
Dear Harry:
In reference to the Daniels-Yearick controversy, Mr.
.
Yearick contends that he has nothing to do ~ith
page 43 } the second m~rtgage and the same has pass~d to
Daniels entirely and absolutely, but with the reservation that this commitment shall not be to his prejudice in·
_any controversy with Daniels, as to who is the owner of the
second mortgage.
So far as we are interested, ·we hereby authotize you to·
make the best settlement of the second mortgage with the
d~bto_r which you can,, ,and we ~gree to stand by and ratify
whntever you may do m the settlemettt of this mortgage in
the event it develops that we have any interest in the same.

tam

·

Yottrs very truly,

.ARCBlnB L. JONES:
ARCHER L. JONES.

ALJ:CB
X-10 J. J. T

1/4/47

EXlitBt~ :NO. 11.

WES'11ERN UNION
YA88

Y.

( 30) 1945 !fAR. 2 AM
10 42

P A9 1 DL PD-TDP BERLIN NJER 2 1006A ·

HARRY L SNEAD--

R. A. Daniel v. William H~ Yearick

aoo UNION TRUST BLDG PETERSBURG vrn,.......

WE HAVE UNTIL MARCH 15TH TO SETTLE SECOND
MORTGAGE KINDLY TELL PARTIES INVOLVED TO
ACT QUICK OTHERWISE MORTGAGE "WILL BE
WORTHLESS $600 CHECK .A.WA I T IN G TO -BE

DRAFTED WIRE COLLECTLEWIS RISNER.
page 44} X-11 J. J. T

15.$600.

1/4/47 ·
LETTER FROM HARRY L SNEAD TO JUDGE TEMPLE
HARRY L. SNEAD
Lawyer
Petersburg, Va.
303-304-305 Union Trust Bldg.

January 13~ 1947.
Hon. J. J. Temple, Judge,
1766 South Sycamore Street,
Petersburg, Virgin.in.·

IN RE: Yea rick

v. Daniel.

Dear Judge:
'.·
·
·
As suggested, I desire to state in writing my view of the
Jaw governing the facts in the above case.
On March 16th, 1931., Van Pelt and Hunter, real estate
ngents, acted as ag·ent for the seller and buyer in transfer
from Daniel to Yearick Lot. No. l, "Block J'5" ''BUREN
SUBDIVISION" of the City of Hopewell, on which there
were two houses, for an agreed price of $5,500.00. Mr. Daniel
was not present, but afterwards executed the-dMd to the purchaser. Mr. Daniel was of the opinion that the te'rms of the
sale provided for $550.00 and $4,950.00, pavable at the rat~ of
$35.00 per month, etc. VanPelt and Hunter, acting as agent
of Yearick, transferred and assi~ned from Yearick to Daniel
a $1,450.00 second mortgage on New .Jersev property owned
by Risner, on which tl1ere was a $3.,300.00 first deed of trust.
Mr. Daniel contends this was .put up as collateral security :for
th~ balance due on the Hopewell property. l\fr. Yearick contends that it was accepted as cash. The boncl was
page 45 } duly assigned, but the mortgage. securing· the same
was not transferred as is reqmred by the law of ·
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New Je.rsey. The statute of limitations -in New Jersey on a
bond is sixteen years. Mr. Daniel did not come into possession of· the $3,500.00 deed of trust note on the Hopeweli
property until more than two years thereafter because it was
held by the City Savings and Loan Corporation as collateral
for a loan which Mr. Daniel had on this property. Mr. Daniel,,
throug·h his attorney, soon after the second mortgage on the
New Jersey property came due took up the payment thereof
with the obligor, Simon H. Risner and wife, and a few of the
copies of letters were placed in evidence. Mr. Yearick was
duly advised of Mr. Risner's faih~re to pay the bond and was
requested to make good his assignment as shown by a letter
introduced in evidence. Mr. Yearick defaulted in the payment
of the $35.00 monthly and the Trustee proceeded to advertise
the Hopewell property in 1935. An injunction was issued
against the sale and Mr. Daniel filed his answer in the nature
of a cross-bill setting· up the same contentions as in the pres~nt case. In the meantime, an attempt to comprom{se the
balance due on the debt in the amount of $4,000.00 failed because the Home Owners Loan Corporation refused to issue
bonds in that amount. Whereupon, an order was entered in
the injunction snit, directing Yearick to pay $35.00 .per month
until the merits of the controversy could be determined. In
1940~ the Clerk, without any notice to Daniel's attorney, dis-·
missed the suit. Wben Mr. Yearick defaulted again in the
mont~ly payments, .Mr. Daniel threatened to sell
page 46 ~ under the deed of trust as the injunction had expired. Whereupon, Mr. Yearick broug·ht another
injunction suit and ·Mr. Daniel :filed an -answer in the nature of
a cross-bill, setting up the merits of the case, including the
refusal of Mr. Yearick to transfer the second mortgage on
New Jersey -property in order to accept a compromis~ of
$600.00, which according t~ letters in evidence was an excellent
Rettlement of the Risner bond. and mortg·age. During the
pendeucy of this snit, the attorney for Yearick wrote a letter
whicli is in evidence, showing; their willingness to the acceptance of the $600.-00 compromise offer which was to be without
prejudice to both parties. Pursuant to an order to Court entered in this case, lvlr. Yearick finally filed his answer to the
cross-bill, denied liability on the $1.~450.00 second mortgage
on the grounds that he was not to be liable. There is no allega tiou that this debt is denied on account of Daniel in using
due diligence to e11-force the payment of the bond. Yearick
is his only-witness .arrd states his Role defense to be is that
he wasn't to be liable on t]1e bond, but that it was traded for
cash. Mr. Daniel in his statement, which is not denied and
must be taken as true, states '' that every effort was made by
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me and my attorney over a period of .years to collect the
$1,450.00 mortgage bond signed by Simon Risner and wife, he
having raised his offer from $100 to $600.00' '. That investigation was made as to the value of the property and W. H.
Yearick steadfastly refused to agree to assign or execute a
proper release thereof as is required under the laws of New
Jersey.. The original mortgage securing said bond
page 47 ~ had not been assigned and recorded as required by
the laws of that state. Mr. Yearick voided the
$1,450.00 bond and directed the Clerk to mark the secqnd
mortgage satisfied. This. was done under an order of Court
in this case.
-Under the above facts and circumstances, I respectfully contend as follows :
(1) That" if Mr. Daniel's statement be true (certainly you
could not put such dependence in Mr. Yearick's. testimony
which contradicts itself and his answers), he would not have
given up title to his property in Hopewell and taken in lieu
,· thereof a second mortgag·e on property in a distant state, the
value of which property was wholly unknown to him, without
taking a lien on. the property he conveyed, then he is entitled
to have ~he $3,500.00 deed of trust on the Hopewell property
increased to $4,950.00. The real estate agents did not have
the authority to bind Daniel tq any such unusual arrangements. Certainly this would be equitable and we are in a
Chancery Court.
(2) That haying neither pleaded., or proven any lack of
"due diligence" on the part of Mr. Daniel, he cannot at this
late date raise that issue. Daniel does not l1ave to go out of
the state ~o press his suit against Risner, but the law requires that if he had started it~ he must go through with it. see
Drane v. Scholfield; 6 Leigh 386; Wilson v. Barclay, 22 Grat.
534; Payn.e v. Huffm.an, 98 Va. 372, 375; 5 C.•J.
page 48 ~ 970, Note 62; Nash v. Na.sh, 28 .Grat. 686; Wefley
v. Shenandoah, 83 Va. 768; Wren v. M onc-ure, 28
s. D. 588, 95 Va. 369; Blizzard V. Sayler, 125 Va. 604.
(3) That Yearick is estopped to claim the lack of due diligence., because (a) he should have done so in 1933 wlien he
received the letter from Daniel's attorney stating· that Risner,
the maker of the bond, would not pay and that Daniel was
holding him for the debt; .(b) in 1935, when the :first suit was
instituted and he was called upon to pay the $1.,4fi0.00 hond,
he had ample time to protect himself by suggesting or requesting· that the claim ag~inst Risner be presessed first. The
long prior i_ndulgence in Daniel of letting Yea rick pay tho
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whole debt of $4,950.00 at the rate of $35.00 per month is
due to Daniel's understanding that this was the monthly
amount agreed upon and he was bound by the Court's orders
in the first case; (c) when he was apprised during 1944 and
45. of the compromise offer ·of Risner and told of Daniel's
opinion that the same should be accepted; (d) He actually
signed a release for the $1,450.00 bond to Risner without raising this issue ( the statement in the order of the Court as to
lhe "waiver or prejudice" referred to his sole defense at that
_time, contained in his answer, to-wit: "that he w~s not to be
responsible on the $1,450.00 bond and on Daniel's part this
phrase was to show that Daniel did not release Yearick ~s
,rnsignee on said bond." Nichols v. Austin, 8:2 Va. 817, 824-25;
Eichelba;uer v. Klajf,. 125 Va. 98; 99 S. E. 721; .Ameri(!®l·
Mut-ual Liability Ins·z1,ra;nce Company v. Hamilton,
p~g·e 49 ~ 145 Va. 391; Tatum v. Ballard, 94 Va~ 370, 8 Va.
and W. Va. Digest ("West) Estoppels 3 (3) 70 (1)
(2).
.
· ( 4) Yea rick's neglect,. failure and refusal to assign the
second mortgage on the New Jersey property (which was required by the law of that state) was a breach of his contract
according to his own version of the agreement and put. on Mr.
Daniel an insurmountable impediment to get any kind of a
settlement from Risner. To have pressed suit on the second
mortgage in New Jersey would have required Daniel to pay
attorney's fees, buy in the property. and pay out the first
mortgage of $3,200.00,, together with the ·cost of the proceedings, which was not reasonable since ,.Daniel, as assignee, is
not required to do anything more than .Yearick,. the assignor,
would have clone if he had been the holder of the bonds, see
the lette:rts introduced in evidence which are just few of the
numerous correspondence which took place over a pel'iod o.f
thirteen (13) years between the parties, am.d the following authorities: 5 C. J.P. 969 s 158, Note 62 (d).
( 5) The statute of limitations on bonds in New Jersey is
sixteen (16) year~. See New Jiersey Code Section 3162, so
that the statute of limitations has not even vet run on the bond
signed by Risner either as to Risner or Yearick. See Norman
v.-Baldwin, 152 Va. 800, 809.
In conclusion, this is, the situation in brief. Mr. Yearick,
according to his own wo1·ds ''palled a deal" on Mr. Da,niel in
his absence, and assigned a worthless second deed
page 50 ~ of tmst bond on property in a distant state, on the
statement that it was the same as cash, but neglected and afterwa1·ds refused to -transfeir the securitv and
refused to recognize his legal responsibility as assignor or to
suggest to Daniel that he proceed :first against Risner at
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Yearick's expense, when he was notified by Daniel's attorney,
·who wrote· him numerous letters ( see the one to Yea rick, re..
lieving attorney of responsibility for the transaction, etc.).
When Yearick is pressed into snit, he .claims by his answer
that .h.e was not to be responsible on the bond which the law
will not permit him tQ do as it varies his contract as assignor.
Re then claims his defense. in his depositions that the second
deed of trust bond was transferred for cash, and then when
the .Court indicates its decision it would be against him on
th.is point, he jumps to the defense of lack of due diligence
for the first time during the whole thirteen (13) years period
without any pleading· or evidence thereof in his own behalf.
The numerous reasons assig·ned should leave little doubt as
to who s.hould prevail in an Equity Court.
Bespectfully yours,.

HLS:B
I

HARRY L. SNEAD
Attorney £or R. A. Daniel
page 51}

DECREE.

Virginia:
Circuit Court of tne City of Hopewell, on Monday the 31st
day of March,. in the year of our Lord, nineteen hundred and
forty-seven.

William H. Yearick, Complainant,
v.

. R. A. Daniel and Harry L. ~nead, Ttustee, Defendants.

lN CHANCERY.
DECREE.
page 52 }

This cause came on again this day to be heard,
upon tne complainant's bill and the exhibits filed
therewith; upon the answer of Harry L. Snead, Trustee;·
upon the answer of R. A. Daniel in the nature of a cross-bill;
upon the ans.wer of William H. Yearick to the answer in the
nature of a cross-bill of R. A. Daniel ; and upon depositions
· of the parties duly taken and filed in this cause; and upon
certain exhibits fi1~d' oy R. A. Danier at the hearing of this
cause, which exhibits are marked X-1 to X-11, inclusive, and'

5,4; .
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initialed "J.J.T.'", and datoo January 4, 1947, to the introduction of which exhibits by the said R. A. Daniel the compfa.inant, W~lliam H .. Yearick, by counsel, objected and excepted on the ground that the case had regularly matured
and been set for hearing and that no notice had been give~
the complainant of the filing of said ·exhibits, and for the
further reason that there were no allegation~ in the-pleadings that R. A.·Daniel or his attorney, Harry L. Snead, had
used due diligence in endeavoring· to collect the obligation· assigned by William H. Yearick to R. A.·Daniel; and the cause
was argued ·by counsel.
On consideration of all of which, the court is of .the opinion
and doth accordingly adjudge, order and decree that R. A ..
Daniel is not entitled to the reformation of that certain deed
of trust dated the 16th day of ~{arch, 1931, whereby Lot No ..
One (1), in Block No. Five (5), Buren Subdivision of the City
of Hopewell, Virginia, was conveyed by William H. Yearick
to Harry L .. Snead, Trustee, to secure the principal sum of
· $3,500.00, as was set forth in said deed of trust,.
page 53 ~ nor is the said R. A. Daniel entitled to an equitable
lien on said property described in the bill of complaint to secure the payment of the sum of $1,400 alleged to
be due by William H.- Yea rick to R. A .. Daniel, .~r any part
thereof, as is in the answer of the said R. A. Daniel in the
nature of a cross-bill asserted .
The court is further of the opinion and doth adjudge, order and decree that the bond of Simon H. Risner and Bella
Risner for $1,450.00 was assigned to R. A. Daniel by William H. Yearick,. without any agreement, verbal or otherwise,
that the assignor· should not be responsible to R. A. Daniel
for the payment of said bond should the said R. A. Daniel
use due diligence in endeavoring to collect the said bond. and
fail to collect the same.
The court is further of the opinion, and doth accordingly
adjudge, order and decree, that the relationship existing between R. A. Daniel and the complai;nant, William H. Yearick
is not an endorser of said bond.
"
It fur:ther appearing to the court that R. A. Daniel in the
pleadings in this cause has failed to assert that there was
~my personal liability on William H. Yearick by reason of
the assignment by William IL Yearick of the $1,450.00 bond
of Simon H. Risner and Bella Risner to the said R. A. Daniel,
and has failed to allege or prove that the said R. A. Daniel
used due. diligence in endeavoring to collect said bond from
the said makers t:tiereof, the court is of the opinion
page 54 ~ and doth accordingly adjudge, · order and decree
that there is no personal liability on the said Wi~-
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liam H. Yearick on the assignment of ·said bond· to the said

R. A. Daniel.
It further appearing to the court from the pleadings in
this cause and from stipulations of counsel made at the bar
of court that William H. Yearick is indebted to R. A. Daniel
in the sum of $262.40, together with interest thereon from the
1st day of June, 1946, to the 15th day of March, 1947, in the
sum of $12.40, making a .total of $274.86, on the note of $3,500.00 made by William H. Yearick on the 16th day of March,
1931, and secured by a first deed of trust on Lot No. 1, in
Block No. 5, Buren Subdivision of the City of Hopewell, in
which said deed of trust Harry L. Snead is trustee, and which
said sum of money has been deposited by th~ said William
H. Yea rick with the Clerk of this court to pay off and dis. charge said balance due upon said deed ·of trust note, it is
adjudged, ordered and decreed that the said William H. Yearick has fully performed all the duties and obligations encumbent upon him in the premises of this cause, and it is
therefore adjudged, ordered. and decreed. that the clerk of
this court do mark the said deed of trust "satisfied" on the
margin of the Deed Book where the same is recorded in the
clerk's office of this court, making reference to this decree
as his authority for so doing and that this cause be dismisse·d
at the cost of the respondents, and the papers
page 54-A ~ filed by the Clerk of this court among the ended
causes of this court.
·
And the· defendants having indicated their intention of applying to the Supreme Court of Appeals of Virginia for an
appeal from this decree, i.t is further adjudged, ordered and
decreed that this decree be suspended for a period of ninety
days from this date, upon condition that the said defendants
or some one for them, do within sixty days from this date,
execute before the clerk of this court a ·bond in the penal sum
of $300.00 with surety approved by said clerk and conditioned
according to law.
·
(Signed) J. J. TEMPLE, Judg~.
DEPOSITION.
Virginia:
In the Circuit Court of the City of Hopew~ll.
William Ii. Yyarick, Complainant,

v.

R. A. -Danieil and Harry L. Snead, Trustee, .De!endants.

.I
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William H. Yearick.
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IN CHANCERY.
DEPOSITION.
The deposition of William H. Yearick, taken before the undersigned, Mary B. Sherman, a Notary Public, of and for
the City of Hopewell, in the State of Virginia., on the 1st
day of April, 1946; between the hours of 10 a. m. and 5 p. m., '
of that day, in the offices of Jones & Jones, Attorneys at Law,
in the State-Planters Bank Building, Hopewell, Virginia, to
be read as evidence on behalf of the complainant
page 55 } in .a' certain suit in equity depending in the Circuit Court of the City of Hopewell, Virginia,
wherefo Wiliam H. Yearick is complainant and R. A: Daniel
and Harry L. Snead, Trustee, are defendants; pursuant to
the agreement of the parties to this cause, by their respective
counsel.
Appearances: Archer L. Jones, Esq., Attorney for the Complainant; Harry L. Snead, Esq., Attorney for the Defendants.
·
WILLIAM H. YEARICK, ·
a witness of lawful age, being first duly sworn, deposes and
says as follows :
DIRECT EXAMINATION.
By Mr.. Jones:
Q. Please state your name.
A. "\Villiam H. Yearick.
Q. ]\fr. Yearick, where do you now liveY
A. Rome, Georgia, 13 Beach Street.
Q. Did you formerly live in the City of Hopewell, Virginia?
A. I did.
Q. Were you living here in the year 1931 f
A. I was.
Q. Sometime around about March or April of the year 1931
did you purchase Lot No. One, Block No. Five, Buren Sub·
divison of the Cty of Hopewell from R. A. Danie17
A~ I did;
Q. Did you have any direct negotiations with
page 56 } Mr. Daniel or with Mr. Daniel"s agenU
A. With Mr. Daniel's agent, Mr. VanPelt.
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W illUllni H.. Y ee,rick.
·Q. Did you t:1ee Mr.. Daniel in a:my of the negotiations lead.
A. No, sir.
'
·· ·
Q. You didn·'t have any d:ealimgs with him leading up to
the sale!
·
A. No.
,
Q. Did you purchase the above mentioned and d·escribed
:property Y
·
A. I did.
Q.. What did you agree with Mr. Daniel to pay therefor?
A. $35.00 a month payments and $1,900.00 ta ·start with.
'Q. What was ~he total price Y
·
·
A. ·$5,500.00.
Q. How· did you puy the down payment T
A. I gave a check for $500.00. I had a mortgage on prop~rty in Merchantville, New Jersey, and asked Mr. VanPelt
to sell that, and instead of selling it he traded it to Mr. R. A..
Daniel.
·
Q. May I ask if you are correct about paying $50(l00. cash,
or didn't you pay $550.00 cash?
A. I paid $550.00 cash~
·
·
Q. And paid the other $1,450.00 by transferring this ·mortgage to Mr. Daniel!
.
·
A. Yes, sir.
.
·
Q. Who witne-ssed the transfer of that note which was evidenced by that mortgage on New Jersey property, if. you re~
,call Y
page 57 } A. It was a lawyer by the name of Allen C.
Adams, I believe was his name.
·
Q. Did you g,et a receipt from Mr. VanPelt for the cash
payments!
A. I did.
Q. You said you paid $550.00 cash. Did you get one re~eipt for that Y
A. It was all in one !eceipt..

ing up to the sale 7

Mr. Snead: I call for the receipt
Q. Do you have the receipt!
.
A.. No, sir; we lost it when I was away in South America.
I think we left it here and we can't find it.
Q. Then, how were you to pay the residue of" $3,500.00 du~
on the property-Y
.A. $35.00 a month.
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WuUa,m H .. YeMick ..
Q.. Was the $3,500.00 secured by a first deed of trust on tire
prope:rfy whi~ y0u purcliasedf'

A.
Q.
A.
Q.

Yes, sir.
Did yon sign and deliver that 'deed of trust f
I did'.
Mr. Harry L .. Snead was truS,tee in it, was ne notf

A. Yes-, sir.. . .
·
Q. Have you fully paid the $3,500.00 secured by that deed
of trustf .
A. I think I .have.
Q~ .And you don't owe any part of· it r
A. I don "t owe any part of that in my estimapage 58 f tion.
Q. To whom did you pay it f
.A. To Mr. Snead.
Q. Did you pay Mr. Snead or th~ City Savings and Loan
Corporation f
A. Both of them. I paid Mr. Snead towards the last.
Q. Did Mr. VanPelt deliver you the deed ta the propertyr

· A. He did~

Q: How do you know that he traded this mortgage to Mr..

Danielf
A. Because they wanted me to take it back.
Q. WhenY ·
A. In 1934, I believe, as well as I remember, on acc01mt of
the strike.
Q. Did yon agre·e to do it f
A. I did not. I said I would ii I could get a loan.
Q. You were ref erring to the Home Owners loan f
A. Yes. Gonldn 't get it. .
·
Q. So you never made any settlement of it in that mannerf
A. No; sir.
.
Q. Yon say you have paid the $3,500.00 and interest on this:
note to the Gity Savings and Loa:n Corporation Y
A. Yes.
Q. Is that tlie only note that you have executed?
A. That's the only note that I have executed against tile

property..
CROSS EXAMINATION..
page 59

~

By Mr. Snead:
Q. Now you had no direct contact with Mr.
Daniel at the time· of this sale!
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William H. Yearick.
A. ,At. the time I bought the property I made all arr~ngements with Mr. VanPelt.
·
Q. You indicated a few minutes ago that at the time Mr.
VanPelt sold you the property that you endeavored to turn
over to him for sale a deed of trust note for $1,450.007
A. Yes, sir.
,
Q. So at the time that you entered into this agreement Mr.
Daniel had not bought or did not buy the $1,450.00 note 7
A. I can't tell you that. I don't know. I carried it to
Mr. VanPelt and he handled that.
Q. But you didn't have any understanding with Mr. VanPelt that Mr. Daniel was going to take it then and there?
A. No, sir.
Q. The only reason you think that Mr. Daniel might have
taken that second mortgage of $1,450.00 was that some years
afterwards he attempted to get a settlement from you of the
entire transaction?
,
A. No; I wouldn't say that. I say that he took it as an
investment of his own.
Q. Why do you say that without knowing?
A. That's what I would say. If I was buying a piece of
. paper like that I would say I was buying it as an investment.
Q. You have no linowledge of your own knowledge that he
was taking this as a part of the purchase price of the property? ·
A. After Mr. VanPelt made the deal he told me about it.
He told me that he had gotten Mr. Daniel to take that.
page 60 ~ Mr. Snead: We object to that.
(Witness continued:) Mr. VanPelt came to me after I had
given him this mo.rtgage and said that he ha'd let it go on the
sale price with Mr. Daniel's consent.
·
Q. When did.he tell you that?
A. Af.ter I had made the deal.
Q. How long afterwards 1
A. About three or four days.
Q. And did you transfer this mortgage to Mr. Daniel!
A. I did..
Q. Is this the note that you transferred Y
A. It's my signature.
·
Q. Would you mind reading into the record what you
signed Y
A. "For value received, I do hereby assign, transfer, set
over and deliver unto R. A. Daniel all my right, title, equity

60 .
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William H. Yearick.
and interest, of whatever nature or kind, in and to the within
bond,' which is secured by a mortgage dated the 28th day of
January, 1931, from Simon H. Risner and Wife to William
H. Yearick, recorded in the Office of the R-egister of Deeds
of the County of Camden, New Jersey, in Book 365, at page
525. And I further assign all rights and remedies both in
law and equity for the enforcement and collection of the said
hond, which are incidental thereto by· virtue of law or other-.
,vise, including the right to proceed in .my name for the collection and enforcement of the same.
'' Given under my hand and seal this 2nd day of April,
1931.'' Signed '' William H. Yearick, Sr. (Seal)
page 61 ~
'' Witnesses :
Allen C. A.dams
J. VanPelt"
.Q. So you negotiated this bond of $1,450.00 to Mr. Daniel
as a pa rt of the purchase price Y
A. I wouldn't say that I negotiated it. I would say that
Mr. VanPelt negotiated it.
Q. Mr. VanPelt's name doesn't appear as the owner of
that bondf
A. If you have stock you may take it and transfer it.
Q. This was your bond Y
,
A. Yes, sir.
Q. You then negotiated it and you are the only one that
could negotiate it to Mr. DanielY
A. I didn't. Mr. VanPelt negotiated it for me.
Q. That's your signature, isn't it?
A.. Yes, sir, it is, absolutely~
·
Q. Therefore you negotiated it to Mr. D8:niel, did you not!
A.. I gave it to .Mr. VanPelt to do what he could on it, and
I signed that after he did pull the deal.
Q. In other words, he pulled the deal Y
A. I mean made the deal. No, I didn't mean pull. I am
no grammarian and I am no lawyer. .
Q. Do you know whether this note has been paid¥
A. I don't know a thing about it.
·
Q. Your name appears on here as an endorser.
Mr. Jones: I object. I as where his name appears on there
as an endorser.
page 62 ~ Mr. Snead: The note is made by him and he .
· signed it.
·
(No answer.)

R. A. Daniel y. William H. Yearick

William H. Yearick.
Q. You' stated a few minutes ago something about a negotiation through the Home Owner's Lo~n C9rporation 7· ·
.A. yes, sir.
.
Q. That took place through my office?
A. No, sir; I went to Richmond to get it.
Q. Didn't Mr. Daniel come to my office and didn't you come
to my office and didn't we_ agree to obtain a loan for $4,000.00,
the bonds for which were to be used by you to the liquidation
of the entire indebtedness due by yQu to Mr. DanieH
Mr. Jones: The complainant, by counsel, objects to this
1ine of examination and any questions in reference to an. alleged attempt at· compromise for the reason that according
to the pleadings in this case no compromise was ever effected,
and therefore this question and any answer that is given
thereto is ~bjected to, and all questions and all answers· along
this line, for the same reason, is it understood that they may '
apply without ~eing specifically interposed Y
Mr. Snead: Counsel for Mr. Daniel replies to this. objection by stating that the pleadings, that is, the answer of J\fr.
, R. A. Daniel specifically set up an agree-had between him
and Mr. W. H. Yearick whereby they agreed to accept $4,000.00 of bonds in full settlement of their differences.
Mr. Jones: Counsel for the plaintiff bas no disposition to
prolong· this discussion between counsel, but in Paragraph H
of the respondent's answer- it alleges that they
pag·e 63} entered into an arrangement whereby they would
settle all their differences for $4,000.00 Home Owners' Loan bonds, which said Yearick was applying to said
corporation for a loan secured by said property, but said
loan was never consummated. · So we say that on the face
of the pleadings no compromise agreement was entered into.
Mr. Snead: We admit that the Home Owners' Loan was
not effected, but that the amount of the debt was agreed to at
the ,time.

Q. You did make application to the Home Owners' Loan
·
Corporation for the purpose of paying $4,000.00t
A. $3,200.00, because they came over here and looked at
it and told me it was all that I could get.
Q. Mr. Yearick, didn't you and Mr. Daniel and myself befoTe there were any lawyers in it, agree that if we could get
$4,000.00 worth of Home Owner~' bonds that you would settle
and call it a day?

6Z
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·william. H. Yearick ..
A..I ag:reed if I could get them.. That ·afternoon I walked.
to Riclup.ond f roin Petersbu:rg, hitch hiked, and got my papers and brought them out here and had them filled out. We
went down to the courthouse and they saw it was only $3,500.00 against the place and .they told me I couldn't get
$4,000.00.
Q. Didn't you consent that if w~ could get the $4,000.00
that that would be the settlemenU .
·
A. If I could get it. .
Q. In other words, the $4,.000 ..00 was a.greed upon as the
liquidated delit Y
page 64- ~ A. I took that if I couldn't get it the other deed
·
of trust was still his. I transferred that deed of
trust to him in 1931.
Q. You didn't transfer it·. without roooursef
A.. I signed the papers to have it transferred.
Q.. But you didn't sign it without recourse.
Mr. Jones: He is a layman and wouldn't know what recourse means, and it is plainly on the court to determinewhether there is liability on that endorsement.
.
:Mr. Snead: To all of which defendant, by counsel, agrees ..
Q. Have you, Mr. Yearick, computed the total amount of
. principal and interest due on the $3,500.00 note t
A. In my· rugged way, I have.
Q. What do. you think. it is?
·
A. I think that I have paid over the $3,500.00..
Q. Dp ..yon know what you have paid f
A. I have it in a book at home.. I may have missed a payment or two.
Q. If that is not correct you want to pay your debtT
A. If I owed a debt I would want to pay it.
Q. You said that all payments made have been paid to the
City Savings and Loan or to me as their attorney. If I show
you the payments made can you make the computation Y ·
A. I have not got my book here.
Q. Well, I have ·mine and I believe I have supplied you
that information.
·
page 65 } A. Yes; with that mortgage topped on it.
Q. I gave you the information based. on a $4,000.00 compromise as of a certain time, did I not Y
A. I believe you did.
.
Q. Do you know how much yon paid the City Savings and
Loan Corporation Y
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William H. Yearick .
.A. I do not. I asked you one time what the mortgage was
, to the City Savings and Loan. I never got an answer.
Q. If I can find it I will tell you what you paid the City
Savings and Loan Corporation. $1,408.00 appears to be the
amount that you paid the City Savings and Loan Corporation. I want to get together and see who owes who, and
how much.
0

Mr. Jones: I think I have written to Mr. Snead or to the
bank and asked them for that infotmation.
Mr. Snead: The bank hasn't had anything to do with it
for years and years.
.
Mr. Jones: I don't recall which one. I never received a
reply to the letter.
Mr. Snead: The interest hasn't been paid by him.
Mr. Jones: We suggest that's rebuttal evidence and a
matter of a computation of figures.
Mr. Snead: I want to help him. Do you want me to help
himf
Mr. Jones: I think you should do that at the proper time.
Mr. Snead: According to the statement of August 4, 1944,
the total amount that he had paid tb~·ough my ofpage 66 ~ flee was $3,635.00.
.
RE-DIRECT EXAMINATION.

·

By Mr. Jones:
Q. Mr. Yearick, I hand. you here what purports to be a
statement of the 3:ccount between you and the bank .and the
amount due on the mortgage. Will you· look at that and sec
wh~ther that was made out by you Y .
A. Yes; that was made out by me.

· Mr.

Snead: You mean this is the running balances all
through!
Mr. Jones: Yes.
Mr. Yearick: I .may have made some mistakes in there.
Q.
.A.
Q.
A.
Q.
.A.

This shows a balance as of July, 1944, of $53.45 .
Yes, sir.
Have you paid that?
I paid $70.00 and some cents.
According to your statement all of this has been paid f
Yes, sir.
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William H. Yearick.
Mr. Jones: I desire to introduce this paper and have it
marked ''Yearick-Exhibit X".
Note: The paper mentioned is filed as an exhibit with the
deposition of the witness, marked "Yearick-Exhibit X".
Q. Mr. Yearick, you were asked on cross examination about
assigning this bona, which shows that it was transferred to
Mr. Daniel on the 2nd day· of April, 1931.
page 66-A ~ A. Yes, sir.
·
· Q. That's the same day it appears on which
you acknowledged the deed of trust. Was that the same day
you received your deed Y
A. I believe it was.
Q. And this was delivered to Mr. VanPelt for Mr. DanieH
A. Yes, sir.
·
Q. And what the effect of your signature on the back you
don't know?
·
A.. That's right.
Q. You- did agree to pay $5,500.00 for the property 1
A. Yes, sir.
. RE-CROSS EXAMINATION.
Bv Mr:· Snead:
..Q. If that bond has not been paid you still owe the balance
due on the property Y
·
A. I paid more than that.
Q. You mean you paid in paper.
A. My receipt was written $1,450.00 in cash, in dollars.
Q. But you cannot produce the receipt1
A. I have hunted for it. I carried that receipt and showed
it to you before I went to South America, and moving around·
the way I have my papers got lost.
Q. You didn't deliver it to Mr. Daniel himself, in personY
A. No, sir.
Q. And you could not according to your own inpage 67 } tormation and except hearsay state that Mr. Daniel
ever agreed to accept this note Y

Mr. Jones: We object to that because if Mr. VanPelt acted
for his principal it is just as binding on him as if Mr. Daniel
had accepted it himself.

·R. A. Daniel v. William H. Yearick

Willia.m, H.. Yearick.
.

.

A. I don't want to get balled up on this thing, but I want
to :tell you something.. Is Mr. Garrett still living?
.. ll'r. Snead:: I don't know.
'
(Witness continued:) Mr~ VariPelt and one of his agents
~nd Mr. Garrett-Mr. Garrett owned that property before
..Daniel got it-were sitting in this house at 105 Fifth Street,
.and Mr. VanPelt told Mr. Daniel that that was the same as
dollars .and cents.
Q. Were you there f
.
A. I was there in my own home. There was Mr. . YanPelt,
Mr. Garrett and Mr. Daniel sitting on the settee, and the
other ~ent was sitting on a chair, and Mr. VanPelt told Mr..
Daniel that it was t:a.e same as dollars and cents.

RE-DIRECT EXilIINATION..
. By Mr. Jones-:
Q. Had the deal been consummated f
A. We were :finishing it, closing the deal
Q. .Had the dead been delivered?
A .. No.
'Q. 'Then Mr. Daniel did know it 1:nior to the Qonsumniation·
of the deal!
A. Yes..

page 68}

RE-CROSS EXAMINATION..

By Mr. Snead-:
Q. So you are changing 'your statement?
.
A. Not intentionally.
Q. Didn't you state that you asked Mr. VanPelt to dispose
of that note for you 1
··
A. I did, but Mr. Daniel brought this up there about this
mortgage and Mr. VanPelt, he distinctly told Mr. Daniel that
that was the same as do\lars and cents, right there in front
of me.
Q. So you got Mr. VanPelt as yout agent to sell this note
for you, to make the deal?
A.. I offered to pay Mr. VanPelt, but he didn't charge me
for selling it. At that time times were hard and he pulled
the deal-:We use that word ''pull'' all the time, at the plant.
I am not a lawyer.
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'

.:

Q.. Where is Mr. VanPelt nowf
A. I don't know..
.
Q. When did you last see him f
A. Wh.en I came back from Sorrth· America I :ran into him..
.

'

RE-DIRECT ·EXAMINATION..
By- Mr .. Jones·:.
.
Q.. When the deed was delivered, the· deed to the property,.
you gave a $550.00 check!
·
A. Yes,. sir.
Q. Or was that in cash t
.A. That was. two cnecltS',: one $50 ..00 when I made
page 69 ~ the deal to buy the house, and then I told them I
was going to have tlie property searched, and. Mr..
Adams done the searching.
·
Q. And then you gave a $500.00 check Y
A. Yes ..
Q. And handed over this bond here with whatever is written on on it made at that time,. a11d you got· a receipt for
$2,000.00f
·
A .. Yes .. ·
Q. And yon also gave a $3,500.00 note to Mr. VanPelt ancI
"he g·ave you you:r deed Y
.
A. Yes, sir.
Q. And you executed no other papersf
A. No other papers.
Q. Did you give t:hem to him on the day you paid the
$500.00? .
.
A. No; I gave that deed of h-ust several days before I
paid the $500.00, and the day that I gave him the $550.00 I
got my deed the following ·week.
RE-CROSS EXAMINATION.

By Mr. Snead :
Q. Isn't it a fact, Mr. Yearick, that Mr. Daniel has always
insisted that you owed him this $1,450.001
A. That's the way I felt, that he held me down for that,
and I asked you, Mr. Snead, why that note was not trnnsferred because you got the transferral papers right away.-.
Mr. Snead~ I didn't have anything to do with.it at that
time.
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William H. Yearick.
Mr. Yearick : They are in .yonr possession now. I asked
.
you that. You told me you didn't know.
Q. When did you hear from Mr. Daniel direct 7
page 70 } A. About 1934.
.
Q. And you bought it in 1931 Y
.A. Yes., sir.
Q. Was that the first time you knew that Mr. Daniel was
claiming that he did no't accept the note as cash f
A. Yes, sir; that's right.
Q. You knew that Mr. Daniel himself did not come into possession of this $3,500.00 note because of the fact that it was
discovered that there was a deed of trust already held on
this property by the City Savings and Loan ·Corporation, and
this note had to be put up as collateral with them Y
A. Yes, sir.
.
.
Q. Therefore, Mr. Daniel's not calling your attention to it
for several years was that he did not have possession of the
papers?
.
· A. I don't know about that.
Q. He did not take it up with you until 1934 Y
A. He did not take it up with me ·until he found I was out
of a job.
And further this deponent say~th not.
Note: The signature of the witness was waived by consent
of the parties to this cause, by their respective counsel.
State of Virginia,
City of Hopewell, to-wit:
I, Mary B. Sherman, a Notary Public, of and for
page 71 ~ the City of Hopewell, in the State of Virginia, do
· _hereby certify that the foregoing deposition was
duly taken, reduced to writing and the signature of the witness waived, before me., in my City and State aforesaid, at the
time and place therein mentioned, pursuant to agreement of
th~ parties to this cause, by their respective counsel.
My commission expires : Oct. 22, 1946.
Given under my hand this 6th day of May, 1946.

MARY B. SHERMAN
Notary Public.
]

1
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R. A. Daniel.
DEPOSITION OF R. A.- DANIEL AND EXHIBITS.
Virginia:
In the Circuit Court of the City of Hopewell.
William H. Yea rick, Complainant,

v.

R. A. Daniel and Harry L. Snead, Trustee, Defendants.
R. A. DANIEL,
defendant, a resident of Pelham, North Carolina, deposes as
follows:
(l} I am one of the defendants in-thtrabove styled suit and
reside in Pelham, North Carolina. Prior to March 16th, 1931,
I w_as-the owner of two houses in the City of Hopewell, Virginia, located on Lot No .. One (1), in Block 5, of Buren Subdivision, on which there was due at that time the sum of
$1,408.00 to the City Savings and Loan CorpoPfttion of P e ~
.burg; payable at the rate of $32.00 per montli and
page J2 ~ the same w:rs secured by a first deed of trust on
said property; that on or about March 16th, 1931, .
VanPelt and Hunter, real estate agents, interested me in making sale of said property to William H. Yearick for the consideration of $5,500.00 on the terms of $550.00 cash, and
$4:,950.00 payable at the rate of $35.00 per month, to be applied first to the interest at 6%, a~d the balance on the principal. After considerable discussion with the said agents, ·
without any conversation or agreement with Mr. Yearick personally. I agreed to the sale of said term~ provided there
was put up as collateral a c.ertain second mortgage bond
owned by William H. Yearick, made by Simon H. Risner and
Bella Risner, and secured by property located in Merchantsville, New Jersey. I understood that the deed of trust on
the Hopewell Property would be $4,950.00 and tbe Risner
bond was merely to be held as collateral. Without my knowledge, the.deed of trust on the Hopewell property was executed
in the amount of $3,500.00, and the same was delivered to the
City Savings and Loan Corporation to be held by them until
the $1~408.00 was paid so that I did not know until afterwards
that the deed of trust note on the Hopewell property was
$:-l,500.00 instead of $4,950.00. A copy of the bond on the New

R. A. Daniel y.•Willlarn H. Yearick

R.. A .. Daniet
Jersey property, together with the assignment thereon, -is
hereto attached as a part of my depositio~ marked ''Ex·
hibit A''..
(2) .Mr. Wm.. H. Yearick defaulted in the payment of the
monthly instalhnents of $35.00 and I instructed Harry L.
Snead, Trustee thereon on or about Aq.gust 16th, 1935, to sell
said property... Mr. Yearick thereupon instituted
page 73 ~ an injunction suit to stay the sale for a period of
ninety (90) days, and said cause was continued Ull•
der a decree of Court conditioned. upon said Yearick paying
the said $35.00 a month until the further order of the Court.
In this original suit, I :filed an answer setting out the same
facts and circumstances and· asking that the merits of the
controversy be adjudicated. The said suit was dismissed on
June 11th, 1940, without notice to me or my counsel.
.
(3) That on the 14th day of March, 1935, an attempt was
made to settle the differences· by my acceptance of $4,000.00
of Home Owners' Loan bonds, which·the said Yearick was attempting to secure on said property, but the same was never
eonsummated.
(4) Tha~ every effort was made by me and my attorney,
over a period of years, to collect the $1.,450.. 00 mortgage bond
signed by Simon Risner _and wife, he having raised his offer
from $100.00 to $600.00. That investigation was made as to
· the value of the .property and the advisability of accepting
said offer but the said W. H. Yearick staeadfastly refused to
agTee to sign or to execttte a proper release thereof as is
quired under the laws of New Jersey. The original mortgage securing said bon,d had not been assigned and recorded
as required by the laws of that State.
(5) That the said Yearick continued to default in the payment. of his indebtedness and again I instructed Harry L.
Snead, Trustee, to proceed with the f:,ale of the Hopewell property, whereupon the said vV. H. Yearick again inpage 74 } stituted inju~ction proceedings to stay said sale
.
and again an answer was filed by me. setting ont
all the facts and circumstances and asking for adjudfoation on
the merits .. During· the pendency of this suit, an order was
entered directing· the said Yearick to execute the necessary
releases, etc., in order to collect the $600.00 on· the bond signed
by Simon H. Risner, above mentioned, which order recites
that: ''Neither said William H. Yearick nor R. A. Daniel shall
waive any rights or be prejudiced by tl1e acceptance of said
offer''.

re-

I.
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R. A •. Daniel.
(6) That I have read the depositions ·made hy Wm. H ..
Yearick and deny that part which is contrary to the state-ments made herein. That the statement of the payments made
by Wm. H. Yearick filed with his deposition contained numerous errors as to· payments and calculations of interest. That
a correct statement of said payments and interest have been
made by Ha:rry L. Snead, my attorney, as shown by a copy
thereof attached hereto, marked ''Daniel's Exhibit '' B '' .. That
a<1.cording to said statement, the said Wm. H. Yearick is indebted to me as of June 1st., 1946, on the $3,500.00 note, after
giving proper credits, in the amount of $262.40, and. that the.
said Wm. H. Yearick is indebted to me as the assignor of the.
$1,450.00 second mortgage Risn.e1:9 bond,. after the credit of
$600.00, in the sum of $2,204.70, which includes the interest to
.Tune 1st, 1946, a grand total indebtedness as of June 1st,.
1946, of $2,467.10, with interest to be added from that date
· and the cost of the Court in thi$ case ..
(7) I contend that I should have a lien on the
page 75 } property I sold him in this amount in order to
carry out the contract I made with' him through
Van Pelt and Hunter, real estate agents~.
·
And further this deponent saith not.
Given under my hand this 1 day of July~ 1946..

R .. A. DANIEL

(Seal}

State of North Carolina:,
County of Caswell, to-wit~
This day personally appeared before me, Lorena W. Graves.,.
a Notary Public, in and for the County and State aforesaid,.
R. A~ Daniel, who made oath before me that the statements

contained in the above deposition are true to the best of pis
knowledge and beJief, except those made upon information,.
and that be believes them to be true.
My Commission expires on the 13 day of December, 1946.
Given under my hand and Notarial Seal this 1 day of July,.
1946.
LORENA W. GRAVES
Notary Public
Notarial Seal

\
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STIPU~ATION:

It is agreed by the counsel for parties to this suit that the
above deposition is what Mr~ R. A. Daniel would testify to,
but the same are riot admitted as. facts.
HARRY L. SNEl\.,D~
Atty. for R. A. (Daniel
A. L. JONES
!
.:
1

EXHIBIT ''A'' .

.
.

Co'J?.Y of Bond.

..
~
~ 'l.. ~ l--~1 \. ·. __,,,-

y'<' \ ,, ) - ~

KNOW ALL MEN BY THESE· PRE~TS, That We,
Simon H. Risner and Bella Risn~r., his wife, of
page 76 ~ Merchantville., in the. County of Camdep and the
State of New Jersey, (hereinafter called the Obligors) are held and firmly bound unto · WILLIAM H.
YEARICK, of Hopewell, in the State of Virginia, (hereinafter called the O'~ligee), in the sum of· T'WENTY-NINE
HUNDR.ED DOLLARS, lawful money of the United States
of America, to be paid to the said Obligee, his certain Attorney, Executors, Administrators or Assigns; to which payment well and truly to be made we do hereby bind and. oblige
. ourselves, our and each of our Heirs, Executors and Administrators, Jointly and severally, firmly by these presents.
Sealed with OUR Seals. Dated the Twenty-Eighth day of
.January in the year of our Lord one thousand nine hundred
and thirty-one.
THE CONDITION OF .THIS OBLIGATION. IS SUCH
That tf the above bounden Obligors, their Heirs, Executors or
Administrators, or any of tl1em, shall and do well and truly
pay, or cause to be paid, unto the above-named Obligee, his
certain Attorney, Executors, Administrators or Assig'Ils, the
just sum of Fourteen Hundre
·
ollars 1 wful
money aforesai a
e expiration o ( t ~ r s from e date
hereof, together with interest thereolfr1ffi.yable semi-annually.,
at the rate of six per cent, per annum, without any fi·aud 01·
further delay; and shall pay the taxes assessed upon the
premises described in an accgmpanying indenture of mortgage for the first half of every year on or before the twentieth
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day of May therein, and for· the second half of every year
on or before the· twentieth day
November therein, and shall
produce receipts for the taxes for ,each half of
page 77 ~ every year on or before the first day of June and
the first day of December respectively therein, and
shall also pay all other taxes, municipal assessments or
charges in the nature thereof which may be laid or assessed
upon the said premises immediately upon their assessment;
then the above obligation to be void, or else to be and remain
in full force and virtue; PROVIDED, ;however, and it is hereby expressly agreed, that no credit shall be claimed or allowed
on the· interest above provided because of any taxes paid upon
said premises,. and that if at any time default shall be made
in the payment of interest as aforesaid, for the space of thirty
days after any semi..:annual payment thereof shall f~ll due.,
or in the payment of any tax or charge as aforesaid, as hereinbefore provided, or in such production of tax receipts as
. Aforesaid on or before the day aforesaid, then and in either
such case the whole principal debt aforesaid shall, at the option of the Obligee therein named, his Heirs, Executors, Administrators or Assigns, become due and payable immediately,
· and payment of said principal debt, apd all interest thereon,
shall be enforced and recovered at once, anything herein contained to the contrary notwithstanding. ·

of

SIMON H. RISNER (In Yiddish) (Seal)
(Seal)

BELLA RISNER
Sealed and delivered
in the presence of

WM. A. FORMAN, JR.
Signature in Yiddish
Samuel H. Risner

of

WM. A. FORMAN, JR. (Seal)
p~ge 78 }

To any Attorney of any Court of Law in New
· Jersey or elsewhere:

This is to authorize you to appear for us, Simon H. Risner
and Bella Risner, or either of us, in any ·Court of competent
jurisdiction, in case of the brea~h of'tbe condition.of the above
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:Bond, and confess judgment for the penalty th~rein contained,
.as of the last or any subsequent term, wi.th costs .of suit and
:release of errG>rs; and this shall be your sufficient warrant.
Witness -0nr hands and seals :this Tw.enty-Eighth day of
J"annary Anno Domini one thousand nine hundred and thirty-<>ne.

BINION H.. RISNER (In Yiddish.) (Seal)
BELL.A. RISNER
.
( Seal)

Sealed and delivered
in the presence of ·
WM. A. FORMAN, JR.
Signature in Yiddish
of Samuel H. Risner

WM. A. FORMAN., JR. (Notary Beal)

I

;

.ASSIGNMENT..
FOR VALUE RECEIVED, I do hereby assign, h"ansfe'r,
set over and deliver unto R. .A. Daniel all my right, title,
equity and interest, of whatever nature or kind, in and to
the within bond, which is secured by a mortgage dated the
28th day of January, 1931, from Simon H.. Risner and wife
to William H. Yearick, recorded in the Office of the Register
-of Deeds of the County of Camden, N. J .. in Book 365, at Page
525.
And I further assign all rights and remedies both in law
and equity for the enforeement and coUection of
page 79 ~ the said bond, which . are incidental thereto by
virtue of law or otherwise, including the right to
proceed in my name for the collection and enforcem~nt of ·the
~ame.
Given under my band and seal this 2nd day of April, 1931.

WM. H. YEARICK., SR. (Seal)
Witnesses:
ALLEN C. ADAMS

J. L. VAN PELT.
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EXHIBIT ''B'' ..
1,. 1946-Interest to-date
$ 21.60)
1,. 1946,-Total Amount Principal .& Intere$t
to date
262..40
28,: 1931-Wm.. H .. Yearick;, Assignor· bondSimon H. Risner and Bella Risner,,
assigned to R .. A .. Daniel; April 2,
1931 ( secured by mortgage- on New
Jersey Property not transferred) 1,450..00
3(},. 19i5-Interest to date
·
1,290.00
30,. 1945-By cash-Siirton H .. Risner
. 2,'J 40.50
.
• • CCourt Order)
600.00.
1, 1946-Balance
2,140.50·
1, 194~Interest to date64.20
1, 1946-Total
2,.204. 701,, 1946-Balance due on above mortgage
· 262.40
.1, 1946-Total due by W. H. Yearick to. R .. A.
Daniel
2,467.10
NOTICE OF APPEAL..
HARRY L .. SNEAD
Lawyer
Petersburg, Va ..

· page 80

f

303-304-305 Union Trust Bldg:.
April 3rd, 1947~

Mr. Archer·L. Jones, Atty.,
for William H. Yearick,
H op~well,. Virginia·.
Re -: William H. Yea:rick

v.

R .. A.,. Daniel, et als.
Dear Archie-:
Please take notice that I wi1I apply forth-with for a tran~cript of the record iti the above~styled 'C11ance-ry suit for the:
purpose .of making application for· an appeal to the Sup.reme
Court of Appeals gf Virginia..
.
·
Very truly yours,.'
HARRY L. SNEA.D
.Attorney for R. A. Daniel

HLS/h

·

I hereoy accept copy of" the above notfoer
JONES & JONES
By ARCHER L. JONES
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On back of Notice of Appeal.
Filed 3 day of April, 1947.

J. HAMILTON HENING, Clerk.
page 81

~

Virginia:

In the Clerk's Office of the C1rcuit Court of the City of
·
Hopewell:

I, J. Hamilton Hening, Clerk of the Circuit CouFt of the
City of Hopewell, Virginia, do certi~y that the foregoing is
a true transcript of the record, in the chancery cause of William H. Yearick, versu.s R. A. Daniel & Harry L. Snead, Trustee, now pending· in the Circuit Court of the City of Hopewell, Virginia.
·
I further certify that notice in writing was given to the
attorney for the appellee before this record was made up and
completed, that the appellant would apply to the Clerk for a
transcript of the record.
· I further certify that the suspension bond required in this
case by decree entered on page 51 of this record has been
given.
Given under my hand this 7th day of May, 1947.

J. HAMILTON HENING, Clerk.
Fee for transcript of record : $42!00.
A ·Copy-Teste:
M. B. WATTS, C. C.
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