Record

No.

4042

In the
Supre1ne Court of Appeals of Virginia
at Richmond

THE ATLANTIC AND DANVILLE RAILWAY
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§5. X u MBtlt oF CoPH:s . Twenty-five copies o f each brief shall
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printed. 'l' he record number of the case a nd the names antl
ath1res~es of co unsel submitting 1he brief shall be pri11ietl on
tlic fron t co,·e r.
.M. B. "\VA TTS , Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.

RULE 6 :12-BR.IEFS
§1. Form and Contents of Appellant's Brief. The opening brief of appellant shall
contain:
(a) A subject in dex and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition,
may refer to other reports contain ing such cases.
(b) A brief statement of the material proceedings in the lower court, t he errors
assigned, and the questions involved in the appeal.
(c) A clear and concise st:llement of the facts, with references to the pages of
t he printed record when there is any possibility that the other side may question the
statemen,. \\Then the facts are in dispute the brief shall so state.
(d) \Vith respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in thb Court, and his address.
§2. Form and Contents of Appellec's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citat ions with cases alphabetically arranged. Citations of Virgmia cases must refer to the Virginia Reports and, in addition, may r efer
t9 other reports con taining such cases.
(b) A statement of the case and of the points in volved, if the appellee disagree9
with the statement of appellant.
(c) J\ statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
( d) Argument in support of the position of appellee.
The brief shall be signed by al lc..st oue attorney practicing in this Court, giving
his addre;s.
§3. Reply Brief. The reply hricf (if any) of the appellant shall contain a ll the
authorities rdied on by him not referred to in his opening brief. I n other respects
it shall conform to the requirements for appellee's brief.
§4. T ime of Filing. As soon as the esti111ated cost of printing the record is paid
by the appc:llant, the derk shall forthwith proceed to have printed a sufficient number
of copies of the record or the designated par ts. Upon receipt of t he printed copies
or of the substituted copies allowed in lieu of printed copies undt·r Rule 5 :2, the
clerk shall forthwith mark the filing <l:ite on each copy and transmit three copies o f
the printed record to each coun,:cl of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) The opl·niug brief of the appellant shall be fi led in the clerk's office withi n
t,,-:enty-one ciays ailc r the date :he printed copies of the record. or the substituted
copies allowed under Ruic 5 :2, arc filed in the clerk's office. The brief of the appcllee shall be filed in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not Jess t han two days, before the firs t day of the session at
whil'h the case is to be heard.
(b) Unless the appellant's brief is fi led at least forty-two days before the beginning of the next session of the Ccurt, the case, in the absence of stipulation of
counsel, will not be called at that session of the Court; provided, however, that a
criminal ca"c may be called at the next session if the Commonwcalth"s brief is filed at
least fourteen days prior to the calling of the case, in which event the r<'ply brief for
the :: !lpellant shall be filed not later tlt;in the day before the case is called. This paragraph does not extend the time allowe,! by paragraph (a) above for the filing of t he
appellant's brid.
(c) Counsel for opposing parties may file with the clerk a written stipulation
changing the t:mt· for fi!ing briefs in any case; provided, however, that all briefs
must be filed not later than the c!.ty before such case is to be heard.
RS. Number of Copies. Twc11ty-1ive copies of each brief shall be filed with the
clerk of 1hc Court, and at least three c:opi,;:, mailed or delfrercd to opposing counsel on
or before the day on which the brief is filed.
§6. Size and Type. Briefs sha ll be nine inches in length and s ix inches in wid th,
so as to conform in dimensions to the printed record, and shall be printed in type not
less in size. as to height and width, than the type in w hich the record is printed. The
record numb,'r of the case and the nam~, and addresses of counsel !\Ubmi:ting the brief
shall be printed on t he front CO\·cr.
!:i7. Effect of N oncompliance. Tf neither par ty has fi led a brief in compliance with
the requirements oi thi, rnk, tlw C:ourt will not hear oral argument. If one party has
but the other has not fi led such n brief, the party in default will not be heard orally.
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IN THE

SJpreme Court . of Appeals of Virginia .
AT RICHMOND

Record No. 4042

THE ATLANTIC AND DANVILLE RAILWAY COMP ANY, ATLANTIC COAST LINE RAILROAD COMP ANY, THE CHESAPEAKE AND OHIO RAILWAY
COMPANY, CHESAPEAKE WESTERN RAILWAY,
CLINCHFIELD RAILROAD COMPANY, INTERSTATE
RAILROAD COMPANY, NORFOLK AND PORTS. MOUTH BELT LINE RAILROAD CO., NORFOLK
AND WESTERN RAILWAY COMPANY, NORFOLK
SOUTHERN RAILWAY COMPANY, PENNSYLVANIA
RAILROAD _COMPANY, RAILVVAY EXPRESS AGENCY, INCORPORATED, OF· VIRGINIA, RICHMOND,
FREDERICKSBURG & POTOMA·C RAILROAD COMP ANY, SEABOARD AIR LINE RAILROAD COMPANY,
SOUTHERN RAILWAY COMPANY, THE VIRGINIAN
RAILWAY COMPANY,
against

H. LESTER HOOKER, W. MARSHALL KING, AND
. RALPH T. CATTI~RALL, COMMIS8IONERS OF THE
STATE CORPORATION,

PETITION FOR WRIT OF MANDAMUS.
To the Honorable, The Chief Justice and Justices of the Supreme Court of Appeals of Virginia:

The Atlantic and Danville Railway Company, Atlanti9- -

_., '·
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Co~st Line Railroad Company, rhe Chesapeake and Ohio
Railway Company, Chesapeake Western Railway, Clinchfield
Railroad Company, I~terstate Railroad Company, N~rfolk
and Portsmouth Belt Lme Railroad Co., Norfolk and Western
Railway C~mpan!, Norfolk Southern Railway Company,
Pennsylvama Railroad Company, Railway Express Agency,
Incorporated, of Virginia, Richmond, Fredericksburg & Potomac Railroad Company, Seaboard Air Line Railroad Company, Southern Railway Qompany and The Virpage 2 } ginian Railway Company, (herein called Petitioners), respectfully show unto this Honorable Court
'
·
;
as follows:

1. They are corporations organized under the laws of the
Commonwealth of Virginia and/or other states, all of which
are. duly_ authorized to engag·e as common carriers in the
transportation by rail and, in the case of certain of the Petitioners, by motor vehicle, of property and persons for compensation interstate and/or intrastate in Virginia, and which
pay to the Commonwealth each year all taxes lawfully assessed against them including the taxes assessed pursuant to
Sections 58-519 or 58-547 of the Code of Virginia on that portion of their gross receipts earned in or apportioned to busi:µess done in Virginia, under. the provisions of the applicable
sections of said Code.
.
2. In order to make available funds for the maintenance
and construction of hig·hways in Virginia, the General Assembly has from time to time since 1930 provided for assessment upon and payment of a gross receipts tax by' motor vehicle carriers using the highways of this State. The present
statute Section 58~638 of the Virginia Code, which became
effective January 1, 1949 (Acts of 1948, Chapter 550) reimposing the tax 1evi~d in 19~2 (Acts of 1942, Chapter 377)
which had been repealed in 1946 (Acts of 1946, Chapter 196)
provides in part that every person operating any motor vehicle, trailer or semi-tralier for the transportation of property
for compensation on the highways of Virginia, shall pay '' a
road tax" of two per cent (2%) of the gross receipts derived
from its intrastate operations and of a proportionate share
of the gross receipts deriYed from its interstate operations
(hereinafter called the ''Road Tax''). Secti?n 58-640 of the
~ Virginia Code requires that every person subJect to the Road
Tax shall make to the State Corporation Commission (here-
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. inafter called the Commission) such reports with
page 3 } respect to its operations as the Commission may
. from time to time require. Section 58-642 provides
for the imposition of penalties by the C~mmission against any
person violating or failing to comply with the provisions of
the above mentioned sections of the Code, all of· which are a
part of Article 13, of Chapter 12, of Title 58, of the Code of
Virginia (1950).
3. Numerous persons, firms and corporations domiciled in
or incorporated under the laws of the State of Virginia are
now engaged in the operation of motor vehicles for the transportation of property for compensation.interstate and/or intrastate in Virginia (hereinafter called Domestic Motor Carriers) and there are also numerous other persons, firms and
corporations domiciled in. or incorporated under the laws of
other §tates of the United States, or the District of Columbia,.
which are similarly engaged in the:operation of motor vehicles
for the transportation of property for compensation interstate and/or intrastate in Virginia (hereinafter called Foreign
;Motor Carriers). Petitioners are advised and upon information and belief aver that the Commission is requiring reports
to he made to it from time to time pursuant to Section 58-640
of the Code of Virginia by Domestic Motor Carriers but not
by Foreign Motor Carriers. Since Foreign Motor Carriers
are also subject to the Road Tax the Coµunission is the refore
unlawfully and without proper authority failing to perform
the ministerial statutory duty imposed upon it by Section
58-640 of requiring every person, firm and corporation subject to the Road Tax to make such reports to the Commission.
Petitioners are also advised and upon information and belief
aver that the Commission is assessing and collecting or causing to be collected the Road Tax from Domestic Motor Carriers but not from Foreign Motor Carriers, thus unlawfully
and without proper authority failing to perform the ministerial statutory duty imposed upon it by Section
page 4 } 58-638 of the Code of Virginia of assessing and collecting or causing to be collected the Road Tax from
all motor vehicle carriers of property for compensation doing
an interstate and/or intrastate business in Virginia.
4. Petitioners, as taxpayers of the Commonwealth, have a
justiciable interest in the proper assessment and collection of
the Road Tax against all motor vehicle carriers subject thereto in strict compliance with the provisions of Article 13, Chapter 12., Title 58, of the Code of Virginia. Petitioners are ad-
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vised and upon information and belief aver that in 1942 the
last year in which a tax similar to the Road Tax was ass;ssed
and collected OIJ. behalf of the Commonwealth of Virginia from
both Domestic :Motor Carriers and E1 oreign Motor Carriers
there were approximately 184 Domestic Motor Carriers and
182 Foreign Motor Carriers subject to such tax. The total
tax paid by both of such groups of carriers in such year was
approximately $350,000, of which Domestic Carriers pa:id
$135,820, or thirty-eight percentum (38%) and Foreign Motor Carriers paid $221,668, or sixty-two percentum (62%);
that the total Road Tax assessed and collected on behalf of
the Commonwealth of Virginia from Domestic Motor Carriers
in 1952_ was approximately $500,000, and that bad Foreign
Motor Carriers bee:n. assessed with and required to pay in
1952 the same percntage of such Road Tax as they paid in
1942, there would have been available for use in the construction and maintenance of highways in this State an additional
sum of approximately $815,000, of which the taxpayers of _the
Commonwealth, including the Petitioners, have been unlawfully deprived.
5. Copies of this Petition and notice of its presentation to
this Court, in the form made a part hereof as Exhibit A, were
_served on Commissioner Hooker, Commissioner
page 5 ~ King and. Commissioner Catterall, on Counsel for
the Commission., and on 'the Attorney General for
the Commonwealth, a reasonable time prior to the presentation hereof.
·
"WHEREFORE your Petitioners, being without adequate
leg·al remedy whereby they may cause the aforesaid Road Tax
to be properly assessed and collected save in this proceeding,
respectfully pray that this Honorable Court award a preemptory writ or mandamus directing and requiring the Commissioners of the State Corporation Commission (a) to cause all
Foreig·n Motor Carriers to make the reports required by the
Commission pursuant to Section 58-640 of the Code of Virginia, in the same manner and.at the same time that such reports are requfred to be made by Domestic Motor Carriers,
and (b) to assess and coll~ct or cause to be collected from all
Foreign Motor Ca rrieis all taxes imposed by Section 58~638
of the Virginia Code which may now be properly assessed and
collected from such carriers under the applicable provisions
of the Code of Virg·inia (1950) as a.mended, and that your
Petitioners may l1ave such other and general relief as this
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Honorable Court may deem proper and appropriate. And
your Petitioners will ever pray, etc.
Date: June 17, 1952.
THE ATLANTIC AND DANVILLE RAIL·vvAY COMPANY,
ATLANTIC COAST LINE RAILROAD
COMPANY,.
THE CHESAPEAKE AND OHIO RAILvV AY CO:t\fPA.NY,
CHESAPEAKE "WESTERN RAILWAY,
CLINCHFIELD RAILROAD COMPANY,
INTERSTATE RAILROAD COMPA.NY,
NORli,OLK AND PORTSMOUTH BELT
LINE RAILROAD CO.,
NORFOLK A.ND "WESTERN RAILWAY
COMPANY,
NOitFOLK SOUTHERN RAILWAY
COMPANY,
.
PENNSYLVANIA. RAILROAD COMPANY,
RAILWAY EXPRESS AGENCY, INCORPORATED,: OF VIRGINIA,
RICHMOND, FREDERICKSBURG & POTOMAC RAILROAD COMP ANY,
SEABOARD AIR LINE RAILROAD COM..
· PANY,
SOUTHERN RAIL\VAY COMP ANY,
THE VIRGINIAN RAILWAY COMPA.NY,
By HUNTON, ,VILLI.AMS, ANDERSON,
GAY & MOORE,
1003 Electric Building,
Richmond, Virginia,
Its Attorneys.
J. 0. ATKINSON
THOMAS B. GAY
R.E.NORTHUP
STUART T. SAUNDERS
H. L. WALKER
Of Counsel

•

•

•

•

Virginia:
In tl1e Supreme Court of Appeals held at the Court-Library
Building- in the City of Richmond on Friday the 20th day of
June, 1952.
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This day came the Atlantic and Danville Railway Company,
Atlantic Coast Line Railroad Company, The Chesapeake and
Ohio Railway Company, Chesapeake Western Railway, Clinchfield Railroad Company, Interstate Railroad Company, Norfolk and Portsmouth Belt Line Railroad Co., Norfolk and
Western Railway Company, Norfolk Southern Railway Company, Pennsylvania Railroad Company, Railway Express
Agency, Incorporated, of Virginia, Richmond, Fredericksburg
& Potomac Railroad Company, Seaboard Air Line Railroad
Company, Southern Railway Company, and The Virginian
Railway Company, by counsel, and presented to the court
their petition that a preemptory writ of mandamus do forthwith issue, to be directed to the Honorable H. Lester Hooker,
.W. Marshall King, and Ralph T. Catterall, Commissioners of
the State Corporation Commission, requiring and commanding them as Commissioners of the said State Corporation
Commission. .
(a) to cause all foreig·n motor carriers to make the reports
required by the said· State Corporation Commission pursuant
to Section 58-640 of the Code of Virginia, 1950, in the same
manner and at the same time that such reports are required
to be made by domestic motor carriers., and
(b) to assess and· collect or cause to .be collected from all
foreign motor carriers all taxes imposed by Section 58-638
of the Virginia Code, 1950, which may now be properly assessed and collected from such carriers under the applicable
provisions of the Code of Virginia, 1950, as amended.
and that the petitioners may have such other and general
relief as the court may deem proper and appropriate.
And it appearing· to the court that. a copy of the notice of
this application and of said petition has been duly served on
the respondents, it is, upon motion of parties agreed, ordered
that this cause be docketed.
Whereupon it is ordered that tl1e answer of respondents
shall be filed on or before the 11th day of July, 1952, and the
briefs of the petitioners imd respondents shall be filed on or
before the 15th day of September, 1952.
It is further ordered that this proceeding· be placed upon
the privileged docket of this court and arg·ued at the October
·
session.
.

.

•

•

•

•
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ANSWER.
H. Lester Hooker, W. Marshall King and Ralph T. Catterall, Commissioners of the State Corporation Commission,
reserving all just exceptions, for answer to the petition for
writ of mandamus, answer and say:
1. The respondents admit the allegations of paragraphs 1,
2 and 5 of the petition.
.
2. The respondents admit the allegations contained in the
:first sentence of paragraph 3 of the petition to the effect that
there are Domestic Motor Carriers and Foreign Motor Carriers engaged in the operation of motor vehicles for the transportation of property for compensation in the State of Virginia, both in interstate and intrastate commerce,
page 2 } but expressly deny all. other allegations of paragraph 3. Answering· further the respondents say
that they require all motor carriers, both domestic and foreign.,
which are subject to the '·' road tax'' imposed by section
58-638, to make reports to the State Corporation Commission
pursuant to section 58-640 and that they have not failed to
perform any ministerial duty imposed upon them in connection with the assessment or collection of the said "road tax''.
3. The respondents say further that all out-of-state motor
carriers of property are not subject to the '' road tax'' imposed by section 58-638 because of the Gross Receipts Road
Tax Reciprocity Agreement, dated June 25, 1952, executed
under the authority of sectio~ 46-22 by the Honorable John
S. Battle, Governor of Virginia, which agreement is attached
hereto and made a part hereof as Exhibit No. 1.
4. The respondents are not advised as to the allegations
of paragraph 4 of the petition and neither deny nor affirm
the facts set forth therein.
And now, having fully ans:wered the petition for writ of
mandamus, and it appearing that it is not sufficient in law,
the respondents pray to be hence dismissed with their reasonable costs by them in this behalf expended.
H. LESTER HOOKER,
W. MARSHALL KING and
RALPH T. CATTERALL,
Commissioners of the State Corporation Commission
By: J. LINDSAY ALMOND, JR.
Attornev General
HENRY T. WICKHAM
Assistant Attorney General
,July 7, 1952
Supreme Court Building
Richmond, Virginia
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•

•
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•

RECIPROCITY.
'

t

GROSS RECEIPTS ROAD TAX.
Pursuant to the provisions of §§46-21 and 46-22 of the Code
of Virginia, the Reciprocity Board hereby advises the Governor to make the following agreement with respect to the
gross receipts road tax imposed by §58-638:
1. All reciprocity agree~ents covering the gross receipts
road tax heretofore made are cancelled and revoked as of
June 30, 1952.
2. Commencing July 1,_J952, no out-of-state interstate car1·ier of property shall e r
· r d to a
·ross receipts
road tax on revenue derived from mterstate opera ions so
long as bis home state does not require Virginia interestate
carriers of property to pay a gross receipts tax., ton- -mileage
tax or other similar tax on revenue derived from interstate
operations.
3. Provided, however, tl1at reciprocity is not granted in the
following cases and does not apply to:

(a) Revenue derived by a carrier from the transportation
in interstate commerce of property received by him in Virginia for transportation to a point in Virginia.
(b) Revenue derived from the transportation of property
by any motor vehicle, tractor, trailer or semi-trailer required
to be registered and licensed in Virginia, or which is owned,
in whole or in part, by a citizen of Virginia, or which is owned
by a corporation incorporated in Virginia, or which is owned
by a corporation a majority of whose stock is owned by citizens of Virginia. Except that reciprocity is granted in the
case of pick-up or delivery movements of property in interstate commerce by means of vehicles registered and licensed
in Virginia, if the vehicles are owned and operated by the
out-of-statH carrier who transports the property into or out
of Virginia, and if the carrier makes no separate charge for
the pick-up or delivery service.
4. The home state of an out-of-state carrier, in the case of
an individual, is the state of his domicile, in the case of a
partnership, is tl1e state of domicile of the partners receiving
more than one-half of' tl1e partnership profits, and in the case
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of a corporation, is the state of incorporation. Provided,
however., that if an individual, partnership or corporation
does not register a substantial part of his automotive equipment in his home state, then, for tl1e purposes of this agreement, the state in which he registers the largest fraction of
his automotive equipment w'ill be treated as his home state.
5. This unilateral agreement may be revoked without prior
notice at any time.

C. F ..JOYNER, JR.
H. LESTEU HOOKER
J. A. ANDE.RSON
Reciprocity Board

I approve t]1e foregoing and reciprocity is hereby granted
in accordance with the advice of tlie Reciprocity Board.
JOHN S. BATTLE
Governor of Virginia
June 25, 1952.

•

•

•

•

•

PETITION OF THE MASON AND DIXON LINES, INCORPORATED, A TENNESSEE CORPORATION,
McLEAN TRUCKING COMPANY, A NORTH CAROLINA CORPORATION, BROOKS TRANSPORTATION, INCORPORATED, A VIRGINIA CORPORATION, AND VIRGINIA HIGHWAY USERS ASSOCIATION, INCORPORATED, A VIRGINIA CORPORATION, FOR INTERVENTION.
To the Honorable, The Chief Justice and Justices of the
Supreme Court of Appeals of Virginia:
The undersigned Petitioners respectfully represent:
. 1. That there is now pending in the Supreme Court of Appeals of Virginia a Petition for W\·it of Mandamus of the
short style of The Atlantic and Da1iville Railwa,.y Company,
et als. v. H. Lester Hooker, et als., C01mnissioners of the
State Corporation Com1nission; and,
2. That the object of the Petition is to secure a peremptory
writ of mandamus 'directing and requiring the Commissioners

r
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Of the State Corporation Commission of Virginia
page 2 } (a) to cause all Foreign Motor Carriers to make
reports required by the Commission pursuant to
Section 58-640 of the Code of Virginia, in the same manner
and at the same time that such reports are required to be
made by Domestic Motor Carriers, and (b) to asserss and collect or cause to be collected from all Foreign Motor Carriers
all taxes imposed by Section 58-638 of the Virginia Code
' which may now be properly assessed and collected from such
carriers under the applicable provisions of the Code of Virginia {1950) as amended, and that Petitioners may have
such o$er and general relief as this Honorable Court may
deem proper and appropriate.
3. Your Petitioners, the Mason and Dixon Lines, Incorporated, and McLean Trucking Company are comm.on carriers of property by motor vehicle eng·aging in interstate
commerce over the public highways of the Commonwealth of
Virg·inia; and, as such, are ''foreign motor carriers'' as set
out in the Petition; and,
4. Your Petitioner, Brooks Transportation Company, Incorporated, is a common carrier of property by motor vehicle
engaging in interstate commerce over the public highways
of the Commonwealth of Vir~·inia and, as such, is a ''domestic motor carrier'' as set forth in the Petition; and,
5. Your Petitioner, Virginia Highway Users Association,
Incorporated, is an Association of a large portion of the
common carriers of property by motor vehicle over the publio
hig·hways of Virginia and, as such, is a representative of a
large number of "foreign motor carriers" and "domestic
motor carriers''; and,
6. Your Petitioners, Mason and Dixon Lines, Incorporated,
and McLean Trucking Company, as '' f oreig-n Motor Carriers", are persons against whom the tax sought to be directed by the peremptory writ of mandamus will be assessed and,
as such, are real parties in interest in this proceeding; and,
7. Your Petitioner, Brooks Transportation Company, Incorporated, as a "domestic carrier" is a person for whose
benefit the Reciprocity statutes and agreements which are
here involved were adopted and, therefor, is a real party in
interest; and,
8. Your Petitioner, Virginia Highway Users
pa<>'e
·
3
~
Association,
Incorporated, as a representative of a
0
large number of such carriers, is likewise a real
party in interest.
Your Petitioners, therefore, pray that they may be permitted to intervene in this proceeding and be made parties re-
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spondent therein; that the Petitioners in the original Petition for ·Writ of Mandamus may be made parties to this
Petition; that proper process may be issued and served upon
the parties so asked to be made defendants to this Petition;
that your Petitioners may be accorded all the rights of parties
respondent to the original Petition, including an opportunity
to file briefs in the matter and participate in the oral argument thereon; and that your Petitioners may have such other
and futher relief as the nature of your Petitioners' case may
require.
July 10, 1952
THE MASON AND DIXON LINES
INCORPORATED
McLEAN TRUCKING COMPANY
BROOKS TRANSPORTATION COMP ANY, INCORPORATED
VIRGINIA HIGHWAY USERS ASSQ...
CIATION, INCORPORATED
By WM. M. BLACKWELL,

Of Counsel.

•

•

•

•

•

IN THE

Supreme Court of Appeals of Virginia·
AT RICHMOND

Record No. 4042
VIRGINIA:

In the Supreme Court of Appeals held at the Court-Library
Building in the Oity of Richmond on Thursday the 10th day
of July, 1952.
THE ATLANTIC AND DANVILLE RAILWAY COl\Ip ANY, ET ALS.,

Petitioners,

against

H. LESTER HOOKER, ET ALS., ETC.,

Respondents.

This day came the Mason and Dixon Lines, Incorporated, a
Tennessee corporation, McLean Trucking Company, a North
Carolina corporation, Brooks Transportation Company, Incorporated, a Virginia corporation, and Virginia Highway
Users Association, Incorporated, a Virginia corporation, by
counsel, and, no objection being interposed at this time to the
petition for intervention in this proceeding, and likewise came
the original petitioners, by counsel, and the respondents by
caunsel, and, no objection being interposed at this time to the
filing of the said petition, IT IS ORDERED that the said
petition for intervention be, and it is hereby, filed, reserving
unto the original petitioners leave to oppose the granting of
the petition for intervention by appropriate pleading filed on
or before July 20, 1952.
Upon motion of counsel for all parties the time schedule
set out in the 01·der entered in this proceeding on the 20th day
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of June, 1952, is amended to provide that all other pleadings
shall be filed on or before August 11, 1952; that all stipulations, exhibits and depositions as may be deemed necessary
shall be filed on or before September 15, 1952; that the petitioners' opening brief be filed 011 or before October 13, 195:2 ;
that. all respondents' briefs be filed on or before November 3,
1952; and that reply briefs be .filed in accordance with the
Rules of this Court.
The order of June 20, 1952, is further amended to retain
this proceeding· on the privileg·cd docket of this Court to ·be
argued at the November session.

RECORD
REPLICATION
THE ATLANTIC AND DANVILLE RAIL~VAY COMP ANY, Atlantic Coast Line Railroad Company, The Chesapeake and Ohio Railway Company, Chesapeake Western
Railway, Clinchfield Railroad Company, Interstate Railroad
Company, Norfolk and Portsmouth Belt Line Railroad company, Norfolk and Wes tern Railway Company, Norfolk
Southe.rn Railway Company, Pennsylvania Railroad Company, Railway Express Agency, Incorporated, of Virginia,
Richmond, Fredericksburg & Potomac Railroad Company,
Seaboard Air Line Railroad Company, Southern Railway
Company and the Virginian Railway Company (herein called
Petitioners), reserving all just exceptions, for reply to the
Answer of the Respondents which sets up new matter, replies
and says:
(1) That the averment in Paragraph 3 of the
page 2 ~ Answer that '' all out-of-state motor carriers of
property are not subject to the road tax imposed
by Section 58-638 because of the'' unilateral undertaking of
June 25, 1952, is insufficient in law and constitutes no defense
in this proceeding, in that it is not made to appear from any
of the averments of said Answer that the said unilateral m1dertaking· in fact obtains reciprocity, as contemplated by
Section 46-22, for domestic motor carriers of property from
any other State, or the District of Columbia, in respect to
taxes on 'gross receipts derived from their interstate operations, or any other similar taxes.
(2) That the avermeuts of Paragraph 2 of the Answer
that (a) Respondents require all mot.or carriers, both domestic and foreign, which are subject to the road tax imposed by
, Sestion 58-638 of the Code, to make reports to the ,State Cor-
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poration Commission pursuant to Section 58-640 of the Code,
and that (b) Respondents have performed the ministerial
duty imposed upon them of assessing and collecting or causing
to be collected from all out-of-state motor carriers of property, the road tax imposed by Section 58-638, are denied.
(3) That the ave.rmeut of Paragraph 3 of the Answer
"that all out-of-state motor carriers of property are not subject to the 'road tax' imposed by Section 58-638 because of the
Gross Receipt Road-tax Reciprocity Agreement dated June
25, 1952 ", is denied.
·
( 4) The "Gross Receipts Road Tax Reciprocity Agreement'' dated June 25, 1952, a copy of which is exhibited with
the answer, is invalid and of no force and effect in so far as
it attempts to ~rant reciprocity as to gross receipts taxes,
and other similar taxes to out-of-state interstate carriers of
property, for the following reasons:
(a) It fails to comply with the requirements of
page 3 ~ Secion 46-22 of the Code in the following particulars:
(i) It is not in fact an ag·reement on behalf of the Commonwealth with the appropriate authorities of any state in
the United States or of the District of Columbia.
(ii) It lacks the essential element of reciprocity as to those
states in the United States which impose no gToss receipts
tax on revenue derived from interstate operations, or other
similar tax.
(iii) It is ;not in the best interest of the Commonwealth in
that it deprives the Commonwealth of substantial revenue
which it would otherwise derive from operations in Virginia
hy out-of-state cariers of those states which impose no gross
receipts tax on revenue derived from interstate commerce,
or other similar tax, and in return it obtains no substantial
reciprocal benefits for Virginia carriers of property operating· in such other stateR.
(b) Section 46-22 of the Code is an unconstitutional delegation of legislative power to the Governor of the Commonwealth if construed to authorize, as the Governor with the
ndvice of the Reciprocity Board has construed it to authorize,
,milateral agreements with other states of the United States
relieving foreign motor carriers from the payment of the
'' road tax'' imoosed bv Section 58-638 of the Code
page 4} without obtaining substantially similar reciprocal
benefits for Virginia interstate carriers of property
operating in 1mch other states.
( c) Section 46-22 of the Code, if construed to authorize,
as the Governor of the Commonwealth with the advice of the
Reciprocity Board has construed it to authorize, reciprocal
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agreements which relieve out-of-state or foreign corporate
motor carriers of property doing business in Virginia from
the payment of the '' road tax'' imposed by Section 58-638 of
the Code, without extending similar immunity to domestic
corporate motor carders, contravenes Section 163 of the Constitution of Virginia and, Section 46-22 being thus unconstitutional in its application to out-of-state corporate motor carriers of property doing business in Virginia, is invalid in respect to out-of-state motor carriers of property which are not
incorporated, in that it contravenes the equal protection clause
of the Fourteenth Amendment to the Constitution of the
United States.

THE ATLANTIC AND DANVILLE
RAILWAY COMPANY,
ATLANTIC COAST LINE RAILROAD
COMPANY,
THE. CHESAPEAKE AND OHIO R!.ILWAY COMPANY,
CHESAPEAKE WESTERN RAILWAY,
CLIN·CHFIELD RAILROAD COMPANY,
INTERSTATE RAILROAD COMPANY,
NORFOLK AND PORTSMOUTH BELT
LINE RAILROAD COMPANY,
NORFOLK AND WESTERN RAILWAY
COMPANY,
NORII'OLK SOUTHERN RAILWAY COMPANY,
PENNSYLVANIA RAILROAD COMP ANY,
RAILWAY EXPRESS AGENCY, INCORPORATED, OF VIRGINIA,
RICHMOND, FREDERICKSBURG &
POTOMAC RAILROAD COMPANY,
SEABOARD AIR LINE RAILROAD
COMPANY,
,SOUTHERN RAILWAY COMPANY,
THE VIRGINIAN RAILWAY COMPANY,
By HUNTON, WILLIAMS, ANDERSON,
HAY & MOORE,
Their Attorneys.
July 15, 1952..

•

•

•

•

16

Supreme Court of Appeals of Virginia

.ANSWER OF THE INTERVENOR-RE..~PONDE.~TS,
THE MASON AND DIXON LINES, INCORPORATED,
McLEAN TRUCKING COMPANY, BROOKS TRANSPORTATION COMPANY, INCORPORATED, AND
VIRGINIA HIGHW"AY USERS ASSOCIATION, INCORPORATED.

The Mason and Dixon Lines, Incorporated, McLean
Trucking Company, Brooks Transportation Company, Incorporated, and Virginia Highway Users Association, Incorporated, reserving all just exceptions, for answer to the
Petition for Writ of Mandamus filed in this Honorable Court
by The -.Atlantic and Danville Railway Company, et als.v.
H. Lester· Hooker, et als., Commissioners of the State Corporation Commission, answer and say;
1. These Respondents admit the allegations of Paragraphs
1 and 5 of the Petition.
2. These Respondents admit that the General A:ssembly of
Virginia has since 1930 imposed upon certain motor vehicle
carriers, as defined in sev~ral Acts, a gross receipts tax
subject to the conditions and limitations set forth in the
several Acts. This tax is, and was always intended to be, '' a
road tax'' payable as reasonable compensation for use of the
highways, and the proceeds have been segregated for highway construction and maintenance.
The basic statute (Section 36 of Chapter 342' of
page 2 ~ the Acts of Assembly of 1932 as amended by Chapter 550 of the Acts of Assembly of 1948) appears
ns Section 58-638 of the Code of Virginia, 1950. It has been
amended from time to time (Acts of Assembly of 1934, Chapter 228; 1936; Chapter 406; 19·42, Chapter 377; 1946, Chapter
196; 1948, Chapter 550).
3. These Respondents say further that all '' foreign Motor
Carriers'' are not subject to the '' Road Tax.'' imposed by
Section 58-638 of the. Code of Virginia, 1950, by virtue of
'' Reciprocal AgTeements'' executed on behalf of the Commonwealth of Virginia by the Governor of tl1e Commonwealth,
pursuant to the authority of Section 46-22 of the Code of
Virginia, 1950.
4. These Respondents nre not advised of the allegations of
Paragraph 4 of the Petition and neither affirm nor deny the
facts set forth therein.
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And, now fully answered the Petition for Writ of :Mandamus and it appearing· that it is not sufficient in law, these
Respondents pray that the original Petition be denied and
that no Writ of Mandamus be issued.
THE MASON AND DIXON LINES, INCORPORATED,
McLEAN TRUCKING COMPANY,
BROOKS TRANSPORTATION COMP ANY, INCORPORATED,
VIRGINIA HIGHWAY USERS ASSOCIATION, INCORPORATED,

l

By WM. M. BLACKWELL,
I

Of Counsel.

I

•

•

•

•

REPLICATION TO ANSWER OF INTERVENORRESPONDENTS.
The Atlantic and Danville Railway Company, Atlantic·
Coast Line Railroad Company, The Chesapeake and Ohio
Railway Company, Chesapeake ·western Railway, Clinchfield
Railroad Company, Interstate Railroad Company, Norfolk
and Portsmouth Belt Line Railroad Company, Norfolk and
Western Railway Company, Norfolk Soutbern Railway Company, Pennsylvania Railroad Company, Railway Express
Agency, Incorporated, of Virginia, Richmond, Fredericksburg
& Potomac Railroad Company,, Seaboard Air Llne Railroad
Company, Southern Railway Company and The Virginian
Railway Company (herein called Petitioners), reserving all
just exceptions, for reply to the Answer of the IntervenorRespondents which sets up new mat~er, reply and say:
page 2

~

1. Petitioners admit the averments contained in
paragraph 2 of tlle Answer of the Intervenor-Respondents.
2. The averment in pal'agraph 3 of said Answer that "all
'foreign 1\Iotor Carriers' are not subject to the 'Road Tax'
imposed by Section 58-638 of the Code of Virginia, 1950, by
virtue of 'Reciprocal Agreements' executed on behalf of the
Commonwealth of Virginia by the Governor of the Comm011wealth, pursuant to the authority of Section 46-22 of the Code
of Virginia, 1950'' is in~ufficiPnt in law and constitutes no defense in this proceeding in that it is not made to appear from
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any of the averments of said Answer that said "Reciprocal
Agreements'' in fact obtain reciprocity, as contemplated by
Section 46-22 for dome~tic motor carriers of pr·operty from
any other state, or the District of Columbia, in respect to
taxes on gross receipts derived from their interstate operations, or any other similar tax~s.
· 3. The "Reciprocal Agreements" referred to in paragTaph
3 of the Answer of Intervenor-Respondents are invalid and
of no force or effect in so far as they attempt to grant reciprocity as to gross receipts taxes and other similar taxes to
out-of-state interstate carriers of property, for one or more
of the following reasons :
(a) They fail to comply with the requirements of Section
46-22 of the Code in the following particulars:
(i) They are not in fact agreements on behalf of the Commonwealth with the appropriate authorities of any state in
the United States or of the District of Columbia.
(ii) They lack the essential element of reciprocity as to
those states in the United States which impose no gross receipts tax on revenue derived from interstate operations, or
other similar tax.
page 3 }
(iii) They a re not in t11e best interest of the Commonwealth in that they deprive the Commonwealth
of substantial revenue which it would otherwise derive from
, operations in Virginia by out-of-state carriers of those states
which impose no gross receipts tax on revenue derived from
interstate commerce or other similar tax, and in return they
obtain no substantial reciprocal benefits for Virginia carriers
of property operating in such other states.
(b) Section 46-22 of the Code is :m unconstitutional deleg·ation of legislative power to the Governor of the Commonwealth if construed to authorize, as tl1e Governor with the
advice of the Reciprocit~r Board ]ias construed it to authorize,
unilateral agreements with otller states of the United States
relieving foreign motor carriers from tlle payment of the
"road tax" im~pm:;ed by Sertion 58-638 of the Code without
obtaining substantially similar reciprocal benefits for Virginia interstate carriers of property operating in such other
states.
( c) Section 46-22 of the Cocle,"if con~trued to authorize, as
t.he Governor of the Commonwealtl1 with the advice of tl1e
Reciprocity Board has construed it to nuthorize., reciprocal
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agreements which relieve out•of-state or foreign corporate
motor carriers of property doing business in Virginia from
the payment of the '' road tax'' imposed by Section 58-638
of the Code, without extending similar immunity to domestic
corporate motor carriers, contravenes Section 163 of the Constitution of Virginia and, Section 46-22 being thus unconstitutional in its application to out-of-state corporate motor car.
riers of property doing business in Virginia, is inpage 4 } valid in respect to out-of-state motor carriers of
property which are not incorporated, in that it contravenes the equal protection clause of the Fourteenth Amendment to the Constitution of the United States.
THI~ ATLANTIC AND DANVILLE RAIL~
WAY COMPANY,
ATLANTIC COAST LINE RAILR.OAD
COMPANY,
THE CHESAPEAKE AND OHIO RAILWAY COMPANY,
CHESAPEAKE ·wESTERN RAILWAY,
CLINCHFIELD RAILROAD COMPANY,
INTERSTATE RAILROAD COMPANY,
NORFOLK AND PORTSMOUTH BELT
LINE RAILROAD CO:M:P ANY,
NORFOLK AND WESTERN R.AILWAY
.
COMPANY,
NORFOLK SOUTHERN RAILWAY
COMPANY,
PENNSYLVANLL\. RAILROAD COMPANY,
RAILWAY EXPRESS AGENCY, INCORPORATED, OF V1RGINIA,
RICHMOND. FREDERICKSBURG & POTOMAC RAILROAD COMP ANY,,
SEABOARD AIR LINE RAILROAD
COMPANY,
SOUTHERN RAILWAY COMPANY,
THE VIRGINIAN RAILWAY COMPANY,
By HUNTON, WILLI...i\.MS, ANDERSON, GAY
& MOORE,
Their Attorneys .
.. '
I ,
August 1st, 1952.

•

•

•

•

•
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REJOINDER OF THE RESPONDENTS AND THE
INTERVENOR-RESPONDENTS.
H. Lester Hooker, "\V. Marshall King, and B,alph T. Catterall, Commissioners of the State Corporation Commission,
hereinafter called Respondents, and The Mason and Dixon
Lines, Incorporated, Brooks Transportation Compan?, Incorporated, Virginia Highway Users Association, Incorporated,, and McLean Trucking Company, Incorporated, hereinafter called Intervenor-Respondents, reserving all just exceptions, for answer to the Replications of The Atlantic and Danville Railway Company, et als., hereinafter called the Petitioners, an~wer and say :
1. The Respondents and the Intervenor-Respondents deny
the various alleg·ations of fact set forth in the Petitioners'
Replications to the Answer of the Respondents and the Answer of the Intervenor-Respondents.
H. LESTER HOOKER,
Vv. :MARSHALL KING,
RALPH T. CAT.'rERALL,
By HENRY T. WICKHAM,

Of Counsel
page 2}

THE MASON AND DIXON LINES, INCORPORATED,
BROOKS TRANSPORTATION CO~IPANY, INCORPORATED,
VIRGINIA lIIGHWAY USERS ASSOCIATION, INCORPORATED,
By OSCAR L. SHEWMAKE.,
Of Counsel
McLEAN TRUCKING COMP ANY,
By DAVID J. MAYS,
Of Counsel

•

•

•

•

•

•

page 2}

•
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PETITION OF AKERS MOTOR LINES, INCORPORATED, ASSOCIATED ·TRANSPORT, INCORPORATED, BARNES TRUCK LINE, INCORPORATED,
BELL LINES, INCORPORATED, BOTTOMS-FISKE
TRUCK LINES, INCORPORATED, CAROLINA
FREIGHT OAR.HIERS CORPORATION, CENTRAL
MOTOH, LINES, INCORPORATED, COLONIAL MOTOR FR,EIGHT LINE, INCOHPORATED, DEHART
MOTOR LINFJS, INCORPORATED, THOMAS G.
GRIGGS., OTIS C. BRIGMAN AND JERRY C. GRIGGS,
PARTNERS, TRADING AS GRIGGS TRUCKING
COMP ANY, GRUBB MOTOR LINES, INCORPORATED, HARRIS EXPRESS, INCORPORATED,
HENNIS FREIGHT LJNES, INCORPORATED, C. S.
Hl~NRY TRANSFER, INCOBPORATED, JOHNSON
MOTOR LINES, INCORPORATED, KILGO MOTOR
FREIGHT, INCORPORATED, NORTH STATE MOTOR LINES, INCORPORATED,· PILOT FREIGHT
CARRIER.S, INCORPORATED, R-C. MOTOR LINES,
INCORPORATED, SUPER SER V_I CE MOTOR
-FREIGHT COMP ANY, INCORPORATED, THURSTON MOTOR LINES, INCORPORATED, YOUNG~
BLOOD TRUCK LINES, INCORPORATED, AND,
NORTH CAROLINA MOTOR CARRIERS ASSOCIATION, INCORPORATED.
To the Honorable, the Chief Justice and Justices of the Supreme Court of Appeals of Virginia :
The undersigned Petitioners respectfully represent:
1. That there is now pending in the Supreme Court of Appeals of Virginia a Petition for w·rit of Manda~~1s
page 3 ~ under the short style of The Atlantic and Danville
Railway Company, et nls. v. H. Lester Hooker, et
als., Commissioners of the State Corporation Commission;
and,
2. That the object of the Petition is to secure a peremptory
writ of mandamus directing nud requiring- the Commissioners
of the State Corporation CommisRion of Virginia (a) to cause
all Foreign Motor Carriers to make reports required by the
C9mmission pursuant to Section 58-640 of the Code of Virginia, in the same manner and at the ~ame time that such reports are required to be made lJy Domestic Motor Carriers,
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and (b) to assess and collect or cause to be collected from all
~,oreign Motor Carriers all taxes imposed by Section 58-638
of the Virginia Code which may now be properly assessed and
collected from such carriers under the applicable provisions
of the Code of Virginia (1950) as amended, and that the Petitioners may have such other and general relief as the Court
may deem proper and appropriate.
3. Your Petitioners, other than North Carolina Motor Carriers Association, Incorporated, and Griggs Trucking Company,, a partnership, are corporations chartered and existing
under the laws of various States, and they, and the said Griggs
Trucking Company, are common carriers of property by motor vehicles engaged in interstate commerce over the public
highways of the Commonwealth of Virginia, and as such, are
'' Foreign Motor Carriers'' as set out in the Petition; and,
4. Your Petitioner, North Carolina Motor Carriers Asso.;
ciation, Incorporated, is a corporation organized
page 4 ~ and existing under the laws of the State of North
Carolina, whose membership consists, in a large
part, of the common carriers of property by motor vehicle
who are domiciled in the Sfate of North Carolina, and as such,
is the representative of a large number of "Foreign Motor
Carriers'' operating under authority issued to them by the
Interstate Commerce Commission over the public highways
of the Commonwealth of Virg'inia.
5. Your Petitioners, other than North Carolina Motor Carriers Association, Incorporated, as "}-,oreign Motor Carriers'' are persons against whom the tax sought to be required by the peremptory writ of mandamus would be assessed and as such are real parties in interest in this proceeding.
6. Your Petitioner, North Carolina Motor Carriers Association, Incorporated., as t11e representative of a large number
of such '' Foreign Motor Ca 1-riers'' is likewise a real party
in interest.
Your Petitioners, therefore, pray that tl1ey may be permitted to intervene in this proceeding and be made parties
respondent therein; that the Petitioners in the original Petition for Writ of Mandamus may be made parties to this Petition; that proper process may be issued and served upon the
parties so asked to he made defendants to this Petition; that
your Petitioners mav be accorded all the rights of parties respondent to tl1e original Petition\ including an opportunity to
file briefs in the matter and participate in the oral argument
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thereon; and that your Petitioners may have such
page 5 ~ other and further relief as the nature of your Petitioners' case may require.
AKER.S MOTOR LINES, INCORPORATED
ASSOCIATED TRANSPORT, INCORPORATED
BARNES TRUCK LINE, INCORPORA'fED
BELL LINES, INCORPORATED
BOTTOMS-E'ISKE TRUCK LINES, INCORPORATED
CAROLINA FREIGHT CARRIERS CORPORATION
CENTRAL MOTOR LINES, INCORPORATED
COLONIAL MOTOlt FREIGHT LINE, INCORPORATED
DEHART MOTOR LINES, INCORPORATED
THOMAS G. GRIGGS, OTIS C. BRIGMAN
AND JERRY C. GRIGGS, PARTNERS,
TRADING AS GRIGGS TRUCKING
COMPA~lY
GRUBB MOTOR LINES, INCORPORATED
HARRIS EXPRESS, INCORPORATED
HENNIS FREIGHT LINES, INCORPORATED
C. S. HENRY TRANSFER, INCORPORATED
JOHNSON MOTOR LINES., INCORPORATED
KILGO MOTOR FREIGHT, INCORPORATED
NOR.TH ST ATE MOTOR LINES, INCORPORATED
PILOT FREIGHT CARRIERS, INCORPORATED
R.-C. MOTOR LINES, INCORPORATED
SUPER SERVICE MOTOR FREIGHT
COMPANY,INCORPORATED
THURSTON MOTOR LINES, INCORPORATED
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YOUNGBLOOD TRUCK LINES, INCORPORATED
NORTH CAROLIN.A. MOTOR CARRIERS
ASSOCIATION, INCORPORATED
By DAVID J. MAYS
J. RANDOLPH TUCKER, JR.
Of Counsel.

•

•

•

•

ORDER.
This day came Akers Motor Lines, Incorporated, Barnes
Truck Line, Incorporated, Bottoms-Fiske Truck Lines, Incorporated, Carolina Freig·ht Carriers Corporation, _Central Motor Lines, Incorporated, Colonial Motor Freight Line, Incorporated., Dehart Motor Lines, Incorporated, Grubb Motor
Lines, Incorporated, Harris Express, Incorporated, Hennis
Freight Lines, Incorporated, C. S. Henry Transfer, Incorporated, Johnson Motor Lines, Incorporated, Kilgo Motor
lPreight, Incorporated, North State :Motor Lines, Incorporated, Pilot Freight Carriers, Incorporated, Thurston Motor
Lines, Incorporated, Youngblood Truck Lines, Incorporated,,.
and North Carolina Motor Carriers Association, Incorporated, all North Carolina corporations, As~ociated Transport.
Incorporated, a Delaware corporation, Bell Lines, Incorporated, a West Virginia corporation, R.-C. Motor Lines, Incorporated, a Florida corporation, Super Service Motor
Freight Company, Incorporated, a Tennessee corporatiqn.7
and Thomas G. Griggs, Otis C. Brigman and Jerry C. Griggs,
partners, trading as Griggs Trucking Company,' of South
Carolina, by counsel, and, by leave of Court, presented to th(}
Court their petition for intervention in this proceeding, and
reasonable notice thereof having been g·iven to
page 2 ~ counsel for all parties, and no objection being interposed to tlle filing of the said petition, IT IS ORDERED that the said petition for intervention be, and it is
hereby filed.
9/9/52 ..

H. G. TURNER.
Clerk.

•

.
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page 2}

C. F. JOYNER, JR.,
called on behalf of the petitioners, being· first duly
sworn, deposed as follows :
DIRECT EXAMINATION.

By Mr. Gay:
Q. Please state your name and occupation.
A. C. F. Joyner, Jr.; Commissioner of the Division of Motor Vehicles.
Q. How long have you served in that capacity?
A. Since July 1, 1942.
Q. "\Vere you connected with the department prior to that
time!
A. Yes., since April 15, 1922.
Q. You had been Assistant Commissioner, hadn't you, prior
to your becoming Commissioner in 1942 ¥
A. Yes, sir.
Q. I observe from the provisions of Section 36-c of the
act of 1942 creating the Reciprocity Board that the piincipal
administrative officer of the agency whose duty it is to ad:.
minister the provisions of the motor vehicle act is made a
member of that Board. Have you served in that capacity f
A. Yes, sir, I liave.
Q. Since the Board was created Y
A. Yes, sir.
page 3 ~ Q. Who has kept the records and proceedings of
the Board!
A. They have been kept in my office.
Q. Has the Board a formal secretary t
A. No.
Q. You have acted in that capacity t
A. Yes.
Q. Do you have with you today copies of all of the reciprocity agreements or unilateral undertakings or whatever
you might want to call them that the Board has entered into
or the Governor, with the advice of the Board, has entered
into!
A. No, sir. I have those agreements that you requested
through Mr. Wickham.
Q. There is exhibited with the answer of the respondents
in these proceedings a copy of wlint is styled a unilateral
agreement bearing date June 25, 1.952, paragraph 1 of which
reads as follows: "All reciprocity aQ'reements covering the
gross receipts road tax heretofore made are cancelled and revoked as of June 31, 1952 .. ''
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,Vhat agreements coYering the gross receipts road tax were
cancelled and revoked by that provision?
A. Well, Mr. Gay, from this statement it says all of them
were.
Q. I understand tbe English language, but what
page 4 ~ agreements were in effect at that time that were revoked by that provision of the agreement?
A. There was an agreement that was sig·ned by Governor
Battle on January 22, 1952. I presumed it revoked that.
Q. You advsied, as one member of the Board, the Governor
to make this unilateral agreement, didn't yo,u 1
. A. We recommended it, yes.
Q. Don't you know what reciprocal agreements covering
the gross receipts road tax were cancelled by that agreemenH
A. This agreement that was signed by the Governor on
.January 22nd apparently this June 25th cancelled the agreement under it.
Q. You stated that a moment ago, but I am asking you now
as a member of the Board that recommended this unilateral
agreement to the Governor if you don't know what .agreements you purported to cancel?
A. Well, the agreement existing under this contract of January 22nd.
Q. No more than that?
A. What other agreements tl1at were in effect.
Q. I am asking you to. state what they were. You are just
repeating words.
A. Under this January 22nd agreement it was an amendment to an ag-reement that was signed on October 28, 1949.
Q. October 28, 1949?
page 5 ~ A. Yes, sig·ned by Governor Tuck.
Q. That was another one of these unilatera]
agreements, was it noU
A. Yes, sir.
Q. Is there any other agreemC?nt tl1at you will say was revoked by the unilateral undertaki~g of the 25th of June, 1952T
A. Mr. Gay, I can't say whether-it is a legal question as
to what these agreements of ,June 25, 195.2, January 22, 1952,
or October 28, 194-9-it is a legal question as to what it revoked.
Q. You were recommending to the Governor to do actually
certain things regarding reciprocity, weren't you 1
A. Yes, sir.
Q. And to accomplish that you revoked all tl1e agreements
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previously in existence that related to the gross receipts road
tax. You don't know what agreements relating to-A. The written agreements that we had previously made.
I don't have a list of all the written agreements that we previously made and cancelled, but we do have with us the North
Carolina, Tennessee, Ohio, Indiana and Georgia agreements.
Q. Those are agreements a list of which I gave
page 6 ~ the Assistant Attorney General last Friday and told
him I had copies of those agreements and would
make them available here today and asked him to have you
produce any other agreement which the Board had which was
affected by this agreement of June 25, 1952. I didn't ask for
those; I said I had copies of those.
A. It must have been a misunderstanding. We brought
these agreements down here thinking you desired them.
Q. No., I have copies of tlwse and expect to ask you about
them a little lat~r, but what I want to determine what, if any
other, agreements tlie Board had previously made and which
in your opinion were affected by that recommendation which
the June 25th agreement would terminate.
A. Since this agreement of October 28, 1949, we have been
operating under this agreement without any other further
written reciprocal agreement as to g-ross receipts taxes.
Q. You say that since the unilateral agreement that Governor Tuck promulgated on the 28th of October, 1949, you have
operated under that exclusively in so far as the matter of
gross receipts were concerned?
A. Yes, sir.
Q. I take it from that then, this so-called ten-state agreement of December 17, 1949, had no relation to gross receipts
road tax?
page 7 ~ A. It bad relation to license taxes, we have been
told.
l\Ir. Gay: Mr. w·miams, wi11 you read the question?

Q. I take it from that then, this so-called ten-state agree.
ment of December 17, 1949, had no relation to gross receipts
road tax?
A. The ten-state agreement was specifically in reference
to license plate taxes.
Q. Won't you answer the question either yes or no?
A. No.
Q. And that subsequent to the unilateral agreement promulgated by Governor Tuck under advice of your Board on Octo_-
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ber 28, 1949, you had operated in so far as gross receipts road
taxes are concerned under the provisions of that agreement
up to the declaration of June 25, 19521
A. Well, yes., with the tlanuary 22nd agreement coming in
from January 22nd up to June 25th.
. Q. Then there were two unilateral agreements that you
were operating under prior to the agreement of June 25, 1952:
one promulgated by Governor Tuck on the 28th of October,
1949, and the other by Governor Battle, with the advice of
the Board, on January 22, 1952 !
A. Yes, sir.
Q. In advising the Governpr., as a member of the
page 8 ~ Reciprocity Board, to make this reciprocal declaration of October 28, 1949, and the one of January 22,
1952, did you undertake to inform yourself whether any of
the states· to which such agreements might be said to proffer
reciprocity imposed a gross receipts road tax on motor carriers of property for hire Y
A. We were aware of some of the states, North Carolinn in
particular.
Q. Is that the only one you knew about 7
A. Well, there is a mileage tax that was imposed by the
State of New York.
Q. Does New York grant reciprocity?
A. Our Board notified the State of New York that reciprocity would be withdrawn if that mileage tax was imposed.
Q. Did they impose it?
A. I understand the case is in rourt.
Q. What other states did you inform yourself had a gt "!S
receipts road tax on motor vehicle carriers for hire prior to
or at the time of these unilateral undertakings made by Governors Tuck and Battle Y
A. I don't know of anv other states on the Eastern seaboard.
·
Q. The act of 1948 reimposed the 2% gToss receipts road
tax effective Jan nary 1, 1949, did it noU
page 9 ~ A. Yes.
Q. So far as you know, did tl1e· Corporation Commission require any foreign or out-of-~tate motor vehicle carrier of property for hire to report its gross receipts from
.January 1., 1949, up until the time tl1is October 28, 19492 agreement was promulgated?
A. No., sir.
Q. They did not?
· A. I don't know.
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Q. You don't know whether those taxes were being collected during that period 1
A. No, I don't.
Q. This agreement or unilateral undertaking of October 28,
1949, has this first preamble:

"Whereas the gross receipts tax law on motor carriers, effective January 1st, 1949, imposes a tax on the gross receipts
of certain classes of motor carriers operating· in or through
Virginia; and the Governor, shortly after the Act was passed,
announced that he proposed to make reciprocity agreements
relieving out-of-state interstate carriers of freight from the
gross receipts tax on their interstate operations, provided
their home states did not impose such a tax on Virginia carriers;''
page 10

~

Does that refresh your memory on that subject?
A. I remember the statement tlmt Governer Tuck made,
but I believe -your question was whether or not the Corporation Commission had collected the tax from these carriers
and I haven't checked with the records of the Corporation
Commission to determine.
.
Q. And you say you didn't have that knowledge as a matter
of general information on the suhjE'ct of reciprocity Y
A. As to whether or not the gross receipts tax had been
collected 7
Q. From January 1, 1949, up until the time this agreement
was made on October 28, 1949.
A. No, I didn't think the gross receipts tax was collected.
Q. You didn't think so ?
A. No, sir, not from out-of-state carriers.
Q. As a member of the Reciprocity Board, charged with
the duty of recommending to the Gove1:nor a state policy on
this subject, could you say under what authority the Commission refrained from assessing and causing to be collected
that 2% gross receipts road tax during that period f
A. Under the existing reciprocal agreements.
Q. What were they?
A. Well, they were agTeements that were e.xecuted prior
to-from 1942 on.
page 11 ~ Q. There was an agreement of September 4,,
1943, a single-state agreement behveen Virginia
and Tennessee, was there not?
A. Yes, sir.
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Q. Which affected the license tax and mileage tax imposed
by either state f

A. I think so.
Q. There was an agreement of November 30, 1943, between
the State of North Carolina and the State of Virginia~ which
related to license plate taxes and gToss receipts or road taxes?
A. Yes, sir.
Q. Were either of those agreements in effect on January 1,
1949, when this 2% tax was reimposed 7
A. I think so, yes, sir.
Q. Was there any gross receipts road tax imposed by the
State of Tennessee?
A. Not to my knowledge.
Q. So that there was no reciprocity between Tennessee and
Virginia under that agreement with respect to gross receipts
road tax, was there¥
A. I didn't understand that question at first. Tennessee,
not gross receipts, but a comparable tax from Tennessee;
they were waiving that.
Q. What was the tax they were waiving·!
page 12 ~ A. M:r. Gay, I am not in position to tell you. It
is a ton mile tax or a mileage tax or some form of
taxation.
Q. You were sure that the Tennessee agreement did relate
to the gross receipts road tax?
A. We have a copy of the agreement here. (\Vitness examines agreement.) Tennessee under section 6 of this agreementQ. That relates to fees, license taxes or mileage taxes, or
inspection, supervision nnd license fees.
A. That is what Tennessee was waiving.
Q. So you didn't get any reciprocity with respect to gross
receipts road taxes from Tennessee, did you?
A. No.
Q. So that agreement certainly could not have constituted
any authority to the Corporation CommisEtion to waive or not
to enforce the collection of this p;ross. receipts road tax when
it became effective on .January 1, 1949, under this October 28,
1949, declaration of Governor Tuck, could it 1
A. We have considered this agreement in effect up until
the execution of thh, agreement in 1949.
Q. I didn ''t ouestion that. I am talking about a subjectmatter, not with respect to whether it was or was not in effect. What I asked you, you having stated it did not relate
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so far as Tennessee is concerned to gross receipts
page 13 ~ road tax on motor vehicle carriers for hire, that it
could not have constituted any authority for the
Corporation Commission not to assess the 2% gross receipts
road tax as reimposed on January 1, 1949. Isn't that correct?
A. I believe this agreement waives your 2% gross receipts
tax. I was glancing over it hurriedly to see the section that
covered that.
Q. Well, you take all the time you want to examine it. I
have carefully read it and find nothing in it about gross receipts road tax.
A. I was under the impression that it did: I don't find any
provision in there waiving it.

Mr. Gay: Now the witness having stated he finds nothing
in that agreement relating to the gross receipts road tax, will
you read him my question about the justification for the action
of the Corporation Commission in not enforcing this gross receipts road tax in respect to Tennessee vehicles after J anuary 1, 1949.
( Question read as follows.)
Q. So that agreement certainly could not have constituted
any authority to the Corporation Commission to waive or not
to enforce the collection of this gross receipts road tax when
it became effective on January 1, 1949, until this
page 14 ~ October 28, 1949, declaration of Governor Tuck,
could it?
.A.. The agreement docs not waive the 2% gross receipts
tax.
Q. But that doesn't answer my question. The agreement
plainly does not, but I am asking you, that being true, is
there any authority in it for tl1e action of the Commission in
not enforcing collection of the 2 % gross receipts road tax
from motor vehicle carriers for hire operating out of Tennessee after January 1, 1949 7
A. No.
Q. Now I have here an agroement with the State of North
Carolina, executed November 30, 1943, which according to my
copy expressly relates to license plate tax or gross receipts
or road tax to the reciprocating state. vVas that agreement
in effect on January 1, 19491
A. Yes, sir, we considered it such.
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Q. Has there been any subsequent modification of that
agreement between its date and the date I last mentioned Y
A. During Governor Darden 's-the end of his term as Governor he addressed a letter to the states which Virg·inia had
reciprocal agreements with, notifying themQ. When was that?
A. In the latter part of Governor Darden's term as Governor, notifying thempage 15 }

Mr. Gay: Excuse me. I didn't mean to interrupt.

A. ( continued) He addressed a letter to the Governors of
the states with which we had reciprocal agreements, notifying
them that the 2% gross receipts tax would be reimposed on
December 15, 1945, I think. In further correspondence the
time wa.s extended to January 1, 1946, and after January 1,
1946, I think when Governor Tuck was made Governor then
I believe the notice was sent to the people that the 2% would
not be reimposed.
Q. The legislature in 1946 amended that section of the
motor vehicle act imposing the license tax by eliminating its
application to motor vehicle carriers of_ property for hire,
didn't itT
A. Yes, sir.
Q. So there wasn't any law that would have been applicable
to either interstate or intrastate carriers?
A. I don't believe that law became effective until July .or
possibly January.
Q. And what was the import of tlmt last letter you said
was written shortlv after Governor Tuck came into office Y
A. That the 2% .. gross receipts tax would not be imposed.
Q. Was that done with the advicC' of the Reciprocity Board?
A. After a meeting of the Reciprocity Board,
page 16 ~ yes.
Q. Have you g;ot a copy of the minutes of that
meeting?
A. No, I don't.
Mr. Gay: I would like to ask counsel to have the witness
produce the minutes of that meeting.
Mr. Wickham: I think he said he didn't have them.
The Witness: I don't have them with me and I don't know
whether I have the minutes available.
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By J.\fr. Gay:
Q. You did not bring that stuff down 1
A. No.
l\fr. Gay: I would like to state on the record that the
Attorney General told me you were coming here to give this
deposition and bring the minutes and all your records with
you, and we are not going to be nble to get along very well
unless you have.
The Witness: I am sorry, sir.

Q. Can't you send someone up there or phone up there Y •
A. It is a number of filing cases of these agreements up
there, made over a period of years; correspondpage 17 ~ ence and other things.
Q. I am not askiuO' you about any ordinary correspondence·;
A. What I meant to tell you was the size of the files and ·I
understood tl1is was the material you wanted, these agree~
ments.
Q. It was an obvious misunderstanding about that because·
these agreements you mention are the ones I told the Attorney
General.J had copies of and it was those not mentioned on
that list, if any-I didn't know whether there were any-..
that I asked that you produce copies of.
].\fr. Wickham: That was my mistake, Mr. Gay. I didn't
t11ink Mr. Joyner was going to bring the minutes down.

By Mr. Gay:
Q. Was a copy of that letter that Governor Tuck wroj:e
maae a part of the records of your Board? .
A. Mr. Gay, I can't say definitely.
Q. Will you have a search made after this hearing and if
you find you have a copy will you produce it Y
A. Yes.
Q. And file it as an exhibit with the testimony. Mr. Joyner,
isn't it true. in keeping the records of this Board that you·
kept your contracts, your vital basic documents in ~ file to
themselves?
page 18 ~ A. On tbe reciprocal agreements that were executed we had a folder for them.
Q. That is what I am asking you. So it wouldn't be a
great undertaking to bring those down here to a hearing,would it!
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A. No objection to bringing them down. Here is a folder
here made up of Tennessee with the correspondence and the
other maters that had to do with Tennessee.
Q. You have a folder for each state Y
A. Yes, sir.
Q. What about these unilateral undertakings f
A. There is no folder, of course, on those.
Q. There haven't been but three or four of those?
A. That is all.
Q. What I am g·etting· at the documents I am asking you
about are not so voluminous as to be very inconvenient for
you to produce 7
A. Oh, no.
Q. Coming back to the North Carolina situationMr. Wickham: Just a minute. May I get one thing
straight? As I understand it, you want a copy of every
reciprocal agreement entered into by the Governor on the
advice of the Reciprocity Board with every state?
Mr. Gay: That is right.
page 19 } Q. Coming· back to North Carolina now, did you
consider that the contractual status of the State
of Virginia with North Carolina was such on ,January 1, 1949,
as to empower the State Corporation Commission not to impose the 2% gross receipts road tax on motor vehicle carriers for hire operating out of the state?
~ A. Yes, under the terms of this agreement.
Q. And that agreement was in effect on January 1, 19.49?
A. Wait a minute; let me see. Yes.
Q. The next agreement we have any record of was September 30, 1947, a sin~;le-state agreement between Virginia and
Ohio, which from the copy available to me provided exemption from paying '' any license plate tax, g-ross receipts tax
or public utility commission tax of the reciprocating states."
Was that agreement still in effect on January 1, 1949?
A. Yes, we considered it in effect.
Q. Was there, in fact, anv gross receipts road· tax imposed in either Ohio or Virginia in .September of 1947?
A. That is a question to me Y
·Q. Yes.
A. There was no gross receipts tax imposed in Virginia
in September, 1947.
Q. How about Ohio?
page -20 ~ A. I am not in position to tell you in reference
to Ohio.
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Q. So that this agreement may have by its terms related
to gross receipts road tax, but neither state imposed any such
tax at the time it was made; is that correcU
A. Yes.
.
Q. Do you know whether Ohio had reimposed a tax when
the Virginia tax was reimposed as of January 1, 1949 Y
A. No, sir, I do not.
Q. So as far as you know, there was no authority for the
Commission not imposing this 2% tax on Ohio motor vehicle
cari'iers for hire between January 1, 1949, and October 28,
1949?
A. We considered this agreeme)l.t in effect during that
period.
Q. But it could not have any effect if there was no gross
receipts road tax imposed by the law of the state which had
made it, could iU
A. Well, there was a like tax, a public utilities Commission
tax imposed by Ohio and that tax w.as being waived by Ohio
on Virginia vehicles.
·
Q. What is the public utilities commission taxY
A. I don't know. It is some form of taxation.
Q. The next one I have is an agreement between the State
of Virginia and the State of Indiana of December
page 21 ~ 4, 1947, which was in substantially the same form
as the Ohio agreement; it related to license plate
tax or gross receipts tax in the reciprocating state, it did not
have reference to any public utility commission tax. Was
that agreement in effect on January 1, 1949?
A. Our Reciprocity Board considered it such.
Q. Do you know whether either state imposed a gross receipts tax at the time that agTeement was made?
A. There was no gross receipts tax law in effect in Virginia at that time.
Q. Was it in Indiana?
A. I am not in position to say.
Q. The next agreement I have is that with the State of
Georgia, June 9, 1948, which relates to the payment of license
plate taxes or gross receipts taxes of the reciprocating states.
Do you know whether either state imposed a gross receipts
road tax at the time that agreement was made?
A. On July 1, I think, 1948 the Virginia gross receipts tax
was re-enacted and effective.
Q. But not until January 1, 1949 t
A. No.
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Q. So Virginia didn't have any gross receipts road tax at
the time that agreement was made, did it?
A. No.
Q. Did Georgia?
page 22 ~ A. I am not in position to tell you on that.
Q. Did Virginia have any contractual relation
with any other state of the United States or the District of
Columbia in effect January 1, 1949, other than those we
have been referring to that purported to relieve foreign or
out-of-state motor vehicle carriers of property for hire from
the payment of gross receipts road tax 1
A. That is on January 1, 1949 ¥
Q. Yes, sir.
A. Mr. Gay, Virg·inia had no written or informal agreement with the District of Columbia and the District of Columbia cannot enter into a formal written reciprocal agreement
and their law provides that they extend the same reciprocity
to the state that that state extends to the District of Columbia.
Q. How long has that state of the law been in existencef
A. "\Vell, it.has been in existence for quite-several years.
Q. Is that the only other political jurisdiction you can
refer to other than the states we have mentioned in respect
to which you say Virginia had reciprocity with respect to a
gross receipts road tax on January 1, 1949?
A. New Jersey doesn't have any formal written agTeement.
Their Motor Vehicle Commissioner bas authority to extend
like recip~ocity as is extended to the New Jersey
page 23 ~ vehicles.
Q. What would you mean by like reciprocity¥
A. Well, license plate reciprocity orQ. License plate for license plate?
A. That is right.
Q. Or gross receipts road tax for gross receipts road tax?
A. Or mileage tax in lieu-if there is any privileg·e tax
imposed, if it is waived to New ,Jersey vehicles, New Jersey
waiv~s their privilege tax to the Virginia vehicles or the
vehicles from the state in which the agreement exists.
Q. Are there any other states you can think of that had
any agreeme.nt, formal or informal, that would have warranted the Commission in not collecting· the 2% tax from
the motor vehicle carriers operating out of those states on
January 1, 1949?
..
A. With New York we had 110 written agreement.
Q. Any others Y
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· A. ,¥ell, I know those states since they are to the north of
us and where most of the travel is.
Q. This October 28, 1949, unilateral undertaking which was
promulgated by Governor Tuck, with the advice of the
Board, was the first document of that kind that had been
issued purporting to deal with gross receipts road taxes, was
it not?
page 24 } A. Yes.
Q. Prior to that you had been making specifie
party-to-party agreements with the several states 1
A. With the states that didn't have written agreements.
Q. You are familiar with the so called ten-state agreement
of December 17, 1949, aren't you Y
A. Yes, sir.
Q. The states were all to the south or southwest of Virginia, were they not?
A. YE'S, sir.
Q. Frpm what purports to be a copy of the agreement I
have before me, the other states were Alabama, Florida,
Georgia, Kentucky, Louisiana, Mississippi, North Carolina,
South Carolina and Tennessee. Does that accord with your
recollection f
A. They are the states that are parties to the agreement.
Q. Was that ten-state agreement recommended to the Governor by your Board f
A. Yes, sir.
Q. It did not purport to relate to a gross receipts road
tax, did iU
A. It had to do with taxes.
Q. With license taxes and fees, but not gross receipts road
taxes!
A. That is right.
page 25 } Q. I notice that agreement says in the last paragraph: "This agreement shall rescind and supersede all reciprocal agreements heretofore entered into between
the reciprocating states~'' ·
As Tennessee and Norfh Carolina and George had specific
agreements with Virginia, the effect of the provision I have
just read you was to cancel those agreements, was it not Y
A. \Vith reference to that, yes.
Q. This agreement also has this paragraph in it, next to
the last paragraph-I mean this ten-state agreement: "It is
agreed that the immunity and reciprocating privileges offere~l
by any one of the states hereto shall be contingent upon the
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granting of substantially like immunities and privileges by
the other reciprocating states.''
Do you think that is a sound principle of reciprocity?
A. Well, that is what I thoug·ht reciprocity was.
Q. And that is what you recommended to the Governor
to do!
A. Yes.
Q. Was it your understanding·, Mr. Joyner, that this tenstate agreement o December 1949, also revoked the unilateral agreement or undertaking promulgated by
page 26 } Governor Tuck or October 28; 1949 f
A. No, sir.
Q. It did not relate to the same subject-matter did iU
A. Well, I believe it was agreed the ten-state agreement
applied to license plate tax.
Q. Whereas the unilateral agreement promulgated by Governor Tuck of January, 1949, related solely to the gross reoeipts road tax, didn't it?
A. Yes.
Q. Are you familiar with the group activity known as the
Southwide Reciprocal Conference?
'
A. Southwide1
Q. Yes.
A. No, sir.
Q. Didn't you attend a meeting at Tampa, Florida, on the
22nd to 24th of February, 1951, purporting to represent the
s,tate, along with your associate Mr. Beale?
A. That is your ten-state reciprocity group.
Q. You are familiar with its activities?
A. I attended the meetin?,", yes.
Q. I notice at that meetin~ that in recording· what the representatives of each of the states said Virginia is referred to
as follows:
'' Virginia.
Mr. C. F. ,T oyne1·, ,Tr.., Commissioner of the Divipage 27 } sion of Motor Vehicles, Richmond, Virginia, said
his state was proud of the fa.ct it was one of the
first to sign the ten-state ag-reement and it appeared to be
running smoot]1ly there. It was his observation that the agreement was workin~ well with the motor vehicle departments in
Ute South and that any difficulty arising was coming from
the state public service commission. With the State Corporation Commission of Virginia there is one requirement and
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that is that the motor vehicle carry an identification tag,
this tag to be purchased from the State Corporation Commission for a dollar which is good for the life of the vehicle.''
Then you go on to refer to weights and measures and sizes,
the fact they have to have an agent similar to that required
by the Interstate Commerce Commission for service of process
in the state, and then you say:
"In Section V, Motor Carriers of Passengers for Hire: the
words 'or taxes' should be added after the word 'fees' on the
fifth line, Mr. Joyner said.''
Why did you ma.ke that suggestion 7
Mr. Gay: I want the record to show I don't know who the
gentleman is seated at M:r. Joyner's right and I
page 28 ~ have no objection to his providing him with papers
or assisting him in dealing with his documents, but
I want the record to show he is prompting him with his an~
sw·ers and that I tllink is improper.
Mr. Wickham: The gentleman said he was not prompting
him with his answers. He is Mr. Beale.
By Mr. Gay:
Q. Why did you make that suggestion? It is at the top of
page 15.
A.. I was just trying to check the amendment in this .. I intended that to apply to special trip buses-passenger buses,
such as school buses and sight-seeing and educational trips
made to or through Virginia.
Q. You were not seeking to enlarge the scope of that parag-raph 5 which related to passenger carriers for hire so as to
comprehend witl1in the terms of the agreement the gross receipts road tax imposed on carriers of tlmt kind?
A.. No, it was really the requirements of registration or
what not on the special party buses.
Q. You say your suggestion of inserting the words '' or
taxes" after the word "fees" on the fifth line of paragraph 5
of that ten-state agreement did not 11ave any reference to
g-ross receipts road taxes?
.A. It was intended for that special party bus,
page 29 ~ sight-seeing· and educational buses, to relieve them
of your license and registration requirements in
the different states.
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Q. Didn't yon make the same suggestion with respect to
paragraph 6, relating to motor carriers of property for hire,
at the April, 1952, meeting at St. Petersburg!
.A.. I did.
Q. And do I understand from your previous answer that
you made it for the same purpose?
.A.. No.
Q. What was the purpose of the suggestion you made with
respect to paragraph 6 Y
A. I made this one in Virginia to make it in line with your
January 22nd agreement.
Q. What was your purpose in making a similar suggestion
with respect to the amendment of Article VI relating to motor carriers of property for hire which you did make at the
April, 1952., Southwide Conference, you having then suggested
the words '' or taxes'' be inserted after '' any motor vehicle
fees'' on the fourth line of that paragraph of the agreemenO
A. It was my intention to amend-off er the amendment for
Section VI to bring it in line with the agreement that was
executed on ,January 22, 1952.
Q.. ,vhat was there in that agreement that you thought justified that action on your parU When I say agreepage 30 ~ ment I mean this unilateral declaration of Governor Battle of .January 22, 1952.
A. Well, to apply on any other taxes that might be imposed.
·
Q. Well, the whole purpose of tl1at ,January 22, 1952, declaration of Governor Battle was to reach the subject of gross
receipts road taxes, wasn't it?
A. Well, the gross receipts tax in reference to license taxes
as well on the bus.
Q. But this unilateral agreement of January 22, 1952, was
fundamentally a reiteration of what Governor Tuck bad
promulgated on October 28, 1949, wasn't it, and that is with
relation to gross receipts road" taxes on motor vehicle carriers for hire f
A. This was an amendment to that. This was in the form of
an amendment on it.
Q. But it did not affect anything except what was in the
original agreement, except to take out of it those fees provided by Chapter 46, sections 142 and 154, respectively, under
the Virginia Code, and the fuel tax., did it ?
A. Well, this amendment was to waive the 2% gross receipts tax on those vehicles that were based in Virginia and
licensed to carry on an interstate movement.
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Q. Which ag-reement are you speaking of now Y.
A. I am talking about the one of January 22nd.
Q. In what respect did that ag-reement differ
page 31 ~ from the one of October 28, 1949?
A. ,vell, the agTeement it is-in this third paragraph I believe is where the changes were made.
Q. I am asking you, if I may, what your understanding is.
You recommended it to the Governor. In what respect does
it differ in legal effect from the agreement of October 28,
1949?

A. ·wen, as I understand, it attempted or did amend the
ag-reement to provide those vellicles based in Virginia and
licensed-carrying Virginia license and doing an interstate
business of an interstate carrier--to exempt them from the
gross receipts tax.
Q. Although they might have been owned by a non-resident?
A. Yes.
Q. If they were based in Virginia. By that you mean if
they carried Virginia license plates 1
A. Yes.
Q. And that would uot have been true under the Tuck
declaration of October 28, 1949 ¥
A. No, I don't think so.
Q. That is one of the phases of this matter that is sought
to be corrected by this unilateral declaration of January 22,
1952, is it not f
page 32 ~ A. Yes.
Q. Whose sugg·estion was it that the agreement
of October 28, 1949, be amended in the respect as set out in
the agreement of January 22, 19521
A. Whose suggestion was it f
Q. Yes.
A. It was the Reciprocity Boa rel 's recommendation to the
Governor.
Q. Didn't they act on your idea in that respect?
A. Not necessarily, no, sir.
Q. I didn't say necessarily. I am asking as a fact did they.
Wasn't it your idea?
A. I don't know that it was my idea altogether.
Q. Can't you be a little bit more specific and say to what
extent it was your idea¥
A. Well, we had our petition or a brief filed with us-the
part in reference to the license fees and taxes., and this was
the result of the action on the finding·s of the Board.
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Q. To come back to my original inquiry, was it or was it
not your purpose in suggesting at the St. Petersburg conference of .April, 1952, that paragraph 6 relating to motor carriers of property for hire be amended to include the words
'' or taxes'' after '' motor vehicle fees'' to include gross receipts road taxei:i !
page 33 } A. If it applied, yes, sir.
Q. "\Yhat do you mean if it applied f
A. If· the ten-state agreement applied to gross 'receipts
taxes.
Q. Weren't you trying to make it apply to the gross receipts road tax by including the words '' or taxes'' t
A. Well, that isQ. Can't you answer that either yes or no or "I don't
know''?
A. Well, ask the question again.
Q. Weren't you trying· to make it apply to the gross receipts
road tax by including the words '' or taxes"?
A. If they were applicable.
Q. I don't want to be unfair to you, but it seems to me that
is an evasive answer because I have asked you specifically if
.it wasn't your intention in proposing that amendment to so
enlarge the agreement as to make it applicable to gross receipts road taxes. You either did or di.dn 't have that intention.
.
A. Well, I answered if the agreement applied to gross receipts taxes, yes.
.
Q. Well, wasn't it your purpose to make it apply by including those words t
A. It was no occasion for making it apply. This unilateral.
agreement we had here covered it.
page 34 } Q. If it wasn't to reach in respect to motor vehicle carriers of property for hire something not
included in what you now say the unilateral agreement of
1949 covered, what was it intended to reach?
A. We said it was intended if the gross receipts taxes applied in this agTeement to reach that.
Q. Did you have any authority from the Reciprocity Board
to go to these two meetings, one in February of 1951 and the
'Other in April of 1952, and make these proposed changes in
that ten-state agreement?
. A. I went do,vn and attended the meetings under tl1e invitation to the members of the· Board and after mv return
my action was submitted to them for their approval, and i
might say-
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Q. Was it approved 7

A. The 1951 action in Tampa was approved; the April action in St. Petersburg was not approved.
Q. So that the mimeographed copy of this agreement that
bas come into my hands along with the transcript of the minutes of that meeting and which alleges to include it is not
really an authentic copy of the agreement as far as the State
of Virginia is concerned?
A. That copy was, I imagine, typed and sent out before its
approval was rejected in Virginia.
Mr. Gay: ""Will you read him the question?
page 35

~

Q. So that the mimeographed copy of this agreement that has come into my hands along with the
transcript of the minutes of that meeting and which alleges
to include it is not rea11y an authentic copy of the agreement
as far as the State of Virginia is concerned 7
A. So far as it affects that provision., yes, sir.
Q. I notice from the appearances at these two conferences,
1\fr. Joyner, it seems practically ·every state except Virginia
had representation of its public utilities commission, whereas
Virginia was not represented at either one of them except
by yourself and Mr. Beale. Was there any significance to be
attached to that!
A. None on my part. The Corporation Commission might
answer that question.
Q. Did they have notice of it-of the conferences Y
A. I don't know. I imagine they did. Mr. McDonald, chairman of the committee, is on the public service commission of
Georgia.
Q. That is a long way from Virg·inia, isn't it T
A. Yes, a little ways. What I meant by the answer was.
that Mr. McDonald, as chairman of the public service commission, I think be sent notices to those people that were affected.
Q. The inference I gather froi:n your answer, although th~
Corporation Commission of Virginia was notified
page 36 ~ of the meeting and given an opportunity to have a
representative present, they didn't elect to do so Y
A. That is my thinking of it. I haven't discussed it with
them ns to why they didn't attend.
Q. Whenever the Governor would conclude a reciprocity
agreement or issue one of these unilateral declarations with
the approval of the Board was it cu~tomary to file a copy with
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the State Corporation Commission so that they might be advised of the tax policy of the state?
A. Well, a member of the Corporation Commission or a
member of the Reciprocity Board was a member of the State
Corporation Commission.
Q. He was acting in an entirely different statutory capacity
when he was functioning as a member of the Board, wasn't
he?
A. Well, he was representing the Corporation Commission.
He was furnished copies of the agreements that were executed.
Q. They were furnished copies?
A. Yes.
Q. I didn't quite finish referring to your statement on behalf of Virginia at this February, 1951, conference at Tampa.
The ·n~xt paragraph on page 5 of the transcript after making
reference to your sug:gestion about the inclusion of the words
'' or taxes'' in paragraph 5 the minutes quote you
page 37 ~ as saying :
"In Virgfoia the law provides for a Reciprocity Board
which is composed of the Motor Vehicle Commissioner, the
Highway Commissioner and a member of the Corporation
Commission. The Governor executes the reciprocal ag-reement following conference with and advice from· the Reciprocity Board.
'' In his closing· remarks Mr. Joyner urged that the conference work toward uniform reciprocity, adding that Virginia
could grant 'reciprocity in kind'."
Were you correctly reported there t
A. ·well, I don't think so., no.
Q. You don't think so?
A. No.
Q. Did you ever read the minutes of this meeting T
A. I saw them.
Q. If there was anything wrong about it, did you ever talrn
it up with the draftsman to have it corrected?
.
A. No. Wl1at I meant is this-wliat I had in mind was that
we could reciprocate on onr requirements providing if the
other state had a like requirement or some other requirement
that they would reciprocate on.
Q. The word ''kind'' l1as a pretty simple meanpage 38 } ing, doesn't it, when you nse it in respect to reciprocity!
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.A.. If you consider what it covers.
.,,.
Q.· If I say to you I will reciprocate in kind, you would
think I meant what I said and you would think whatever I
meant I was giving I would expect to get 1
·
.A.. Well, you would-Q. Something of the Ramo kind.
A. Something of the same kind.
Q. Now you say here-let us get this clear-you say yoa
were not correctly quoted in these minutes. Let me show
them to you.
·
A. I know what it is. I have seen the minutes on it. The
explanation on that "in kind'' I guess I should have saidshould have elaborated a little further in reference to our authority to reciprocate.
'
Q. You think your authority to reciprocate is limited fo
that reciprocity which gets what it gives 1 Is that what you
are trying to say Y
A. No.
Q. What do you mean then?
...
.A.. Well, under your reciprocal authority, with the approva_f>'
of the Governor, I have always thoug·ht we could reciprocate
on anything except your registration fees that we have here_;..
your dollar registration fee and your gasoline tax ..
page 39 ~ Q. Why couldn't you reciprocate -on those?
·
A. Well, I just didn't figure-I have never un~
derstood that the act covered the gasoline tax.
Q. There is no limitation in the face of the act except as
to certain forms. Section 46-20, second paragraph, reads::
'' A.11 agreements entered into by the Gover1_1or with respect
to any subject of reciprocity as to which provision is ex-·
prcssly made by statute shall conform to the provisions of
such statute."
What provisions, if any, do you know are expressly made
by statute dealing with the subject of reciprocity about which
you _bad to conform to the statute in any agreement you advised the Governor to mnke 1
A. Mr. Gay, I am not in a position to answer your question
right now without some rr.ference.
.
Q. Do you mean to say you have been serving on this
Board ever since it was organized and you don't know what
statutes make express provision to which your agreement
shall conform with respect to reciprocity Y
A. I am not familiar with it rig·ht now. It was stated in
this 46-142" and -154 which was exempted in this agreement.
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Q. That was one of the principal ag-reements in that January 22, 1952, agreement., wasn't it 7
A. ·whaU
page 40 ~ Q. To make it inapplicable to the tax prescribed
by these sections because the law had expressly
said you couldn't grant reciprocity as to them; isn't that true·?
A. Is that the registration section and your gasoline tax
section Y
Q. I am as.king you.
A. I told you I couldn't answer your question.
Q. So far as you know those are the only two subjects that
any reciprocity agreement must conform to the statute Y
A. That is my recollection on it.
Q. Well, excluding those two exceptions, we come back to
thiEt question of reciprocity in kind. Now what did you mean

by thaU
A. I attempted to explain it to you before.

/

Q. And that is the best explanation you can make?
A. Yes.
Q. In this agreement of October 28, 1949, the Board in the
first preamble, as I pointed out a moment ag·o, makes the
statement that the Governor, shortly after the act was passed
(meaning the act of 1948 reimposing the 2% gross receipts
road tax) announced that he proposed to make reciprocity
agreements relieving out-of-state interstate carriers of freight
from the grosR receipts tax on their interstate operations,
provided their home states did not impose such a tax on Virginia, carriers.
Do you recall how the Governor made that anpag·e 41 ~ nouncemenU
A. Didn't you read it in that paper at the early
part of this hearing T
Q. I read that whereas clause before in another connection.
A. I thought you read that he made the announcement in
the paper.
Q. No, I didn't say that. I am asking you what is your
recollection how the Governor made tllat announcement.
A. What do you mean? Publicly f
Q. Any way; privately or publicly or any way.
A. Well, there appeared a piece in the newspaper from Governor Tuck saying he intended to grant reciprocity.
Q. If your memory is correct on that, it should appear in
the newspaper files shortly after the act was passed; that is,
in January, 1949?
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A. Well, somewhere ar<mnd there.
Q. This agreement says: "Now, therefore, in order to promote uniformity and avoid disorimination, the Reciprocity
Board of the Commonwealth of Virginia advises the Governor
that in its opinion the same reciprocibr that has been extended
by formal written agreement with respect to the gross receipts
tax to some states should be extended without forpage 42 } mal written agreement to all states and the District
of Columbia on condition that they refrain from
imposing on Virginia interstate carriers of freight any gross
receipts or other similar tax.''
I take that to mean that it was the judgment of the Board
that so long as any other state did not impose a gross receipts tax on Virginia carriers you had authority under the
act by agreement or unilateral declaration tcr declare a policy
not to impose it on out-of-state ·carriers f
A. I might sayQ. Can you answer that question before you attempt to explain it?
A. You asked the question if the other state imposed a
gross reecipts tax on Virginia carriers or did not impose it Y

Mr. Gay: Read the question to him.
( Question read as follows.)

Q. This agreement says: "Now, therefore, in order to promote uniformity and avoid discrimination, the Reciprocity
Board of the Commonwealth of Virginia advises the Governor that in its opinion the same reciprocity that has been. extended by formal written agreement with respect to the gross
receipts tax to some states should be extended without formal
written ag-reement to all states and the District of Columbia
on condition that they refrain from imposing on Virginia interstate carriers of freight any gross receipts or_
page 43 ~ other similar tax.''
·
·
I take that to mean tlmt it was the judgment of
the Board that so long· as any other state did not impose a
gToss receipts tax on Virginia carriers you had authority under the act by ag·reement or unilateral declaration to declare
a policy not to impose it on out-of-state carriers 7
A. I could answer yes on that, sir.
Q. Do you have a copy of the .June 25, 1952, agreement before vouT
A.· Yes, sir.
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Q. I call attention to the fact that under paragraph 3 of
this unilateral undertaking of June 25, 1952, it is provided
that reciprocity is not granted in certain instances, one of
which is where motor vehicles are '' required to be registered
and licensed in Virginia''.
Will you be good enoug·b to explain what foreign or out-ofstate motor vehicle carriers not within one or more of the
other exceptions provided for in paragraph 3 of the unilateral agreeme,nt would be required to register motor vehicles and obtain license plates to operate in Virginia?
A. You say except that reciprocity is granted in the caseQ. Not granted. Paragraph 3 take.s out of paragraph 2
by exception certain situations and I have called
page 44 ~ your attention to one of them and asked you to explain it.
A. Well, under that subsection (b) those vehicles that are
licensed in Virginia the 2% rate or gross receipts tax would
not apply and I believe you asked if I knew of any carrierany out-of-state carrier who was licensed in Virginia Y
Q. To which tliat exception would apply. I don't mean anyone by name.
A. Yes, there is one carrier.
Q. What sort of a f oreig'Il carrier is required to be registered and licensed in Virgini?, but is taken out of the benefits
of paragTaph 2 by paragraph 3 of this agTeement?
A. Any out-of-state carrier who is basing his vehicles in
Virginia.
Q. That was the thing I understood you to say you should
put in the agTee;rnent of January 22, 1952, is that correct, so
as to give him protection f
A. That was intended to give him protection, yes.
Q. Now you are tak-ing· it out again?
A. That is right.
Q. I just wanted to be sure that exception in paragraph
3(b) to which I have called your attention was put there for
the purpose of changing the provision in the agreement of
January 22, 19'52, that gave immunity to that sort of carrier.
Is that correct?
page 45 ~ .A. Yes, it is correct.
Q. You recommended it for that purpose!
A. I recommended whaU
Q. The ag-reement of June 25, 1952.
A. The Boa rd recommended that.
Q. '\Vell, you were part of the Board t
.A. I was a member of the Board, yes.
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Q. Another exception has to do witl1 the situation in which
a majority of the stock of a corporation is owned by citizens

of Virginia and where that occurs paragraph 3(b) excepts
the corporation from the benefits of reciprocity; isn't that
true f
A. Yes.
Q. Vi ouldn 't it he very easy for a majority stock owner of
a corporation wl1ere the real stock owners were residents of
Virginia and which this agreement was intended to reach to
put the stock in the hands of dummy non-residents and literally comply with the agreeme.nt and get the benefits of reciprocity?
A. I don't think it could be verv well handled if the vehicles were based in Virginia.
~
Q. "\Ve are not talking about the test of basing vehicles, but
the test which the agreement is now applying- to a foreign
corporation, a majority of the stock of which is owned in Virginia and I am asking you doesn't your business
page 46 ~ experience tell you very clearly that would be the
simplest situation in the world to evade by the Virginia owner putting the stock in the hands of a non-resident
nominee?
A. That would be possible, hut I attempted in my answer
to say that I didn't think such operation should in effect grant
reciprocity.
Q. Well, in so far as the tax administering official; that is,
the Corporation Commission, is there to administer the law
and they summon the corporation up there and that the record
showed that a majority of the stock of this foreign corporation was owned by Virginians, the contract here says in that
situation the benefit of the reciprocity agTeement would not
apply. Now wouldn't it be a very easy thing for the true
owners of a majority to put the stock in the names of nonresidents as nominees and get the benefit of reciprocity under paragraph 21
A. Mr. Gay, that is possible, but I don't think Virginia
would grant reciprocity under such operation or such
maneuver.
Q. Of course, if the Corporation Commission were to find
out the facts they wouldn't, but I am asking you isn't that entirely possible f
A. I answered your question before, yes.
Q. Another point there is that it says in parapage 47 ~ graph 4: "The home state of an out-of-state carrier, in the case of an individual, is the state of

I
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l1is domicile, in the case of a partnership, is the state of domicile of the partners receiving more than one-half of the partnership profits.''
Isn't it quite a common thing for partners to be equal part11ers and how would the ag-reement operate in determining the
l1ome state of a partnership owned equally by the partners Y
A. I imagine that could be determined from investigation.
Q. If it was determined they were equal owners, how would
their status be affected f
, A. I- don't tl1ink reciprocity would apply if they were operating from a point in Virginia.
Q. Well, the provision of the agreement was that one of
them would have to have more than one-half before they would
lose the benefit of it. How do you reconcile your answer to
that statement in the agTeement? Can you answer that 1
A. I think on your question in reference to your partnership your basing of your vehicles and operation of your vehicles would have to do with your determination just what
your partnership ownership was, if they were equal.
Q. Would you state for the record why the
page 48 ~ Board advised Governor Battle to make this unilateral agreement of June 25, 1952, after this suit
was- instituted?
A. I don't think the suit had anything to do with the change.
It didn't on my part. It was after a study was made in reference to this January 22nd agree;ment was when the Board decided to recommend the changes in it.
Q. You want the court when it reads the record then to
consider the fact that this agreement of June 25, 1952. was
made after the suit was instituted is purely coincidental?
A. Well, whatever thev want to assume on it. I don't know
when your suit was filed, but this question was under consideration for six weeks or two months before any determination was arrived at on it.
Q. Would you tell us just briefly in your own way how you
consider this unilateral ag-reement of June 25, 1952, affects
the question of reciprocity in respect to the gross receipts
road tax differently from what had been the status of the matter before it was made f
. A. Well, those vehicles that are licensed in Virginia would
he subject to the 2 % gross receipts tax of an interstate carrier-non-resident interstate carrier with the exception of
the pickup and delivery trucks. The January 22nd agreement I don't think would have required the payment of the
2% gross receipts tax.
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Q. And you think that is the only change that
the June 25, 1952, agreement made from the Jannary 22, 1952, agreement f
A. That is one of them and on a non-resident corporation
operating in Virginia this provision was made to require it
to pay the gross receipts tax as well.
Q. As I understand Section 58-638 and its antecedent sections imposing· this gross receipts road tax in respect to outof-state operators, it has never unde.rtaken to impose the tax
on anything but the proportion~te Virginia mileage; isn't
that correct Y
A. Yes, or just the mileage traveled in Virginia.
Q. In other words, if a truck left Raleigh and went to Washing-ton, but for the reciprocity agreements the operator would
be liable on a pro rata mileage basis for the mileage traveled
in Virginia; isn't that correct?
A. Yes.
Q. Now how do you understand that tax relates as to a Virginia owner of an interstate ope;ration 7
A. Well, the Virginia operator is only required to pay the
2% gross receipts tax on his mileage traveled in Virg'inia.
Q. Both intra and interstate T
A. Yes.
Q. Do you think it is in the interest of the Compage 50 ~ monwealth for interstate carriers to use the roads
of Virginia and pay no comparable tax in the form
of a gToss receipts road tax to that the Virg·inia owner has
to pay?
.A.. Your question was the interest of Virginia 7
Q. Yes .
.A. Yes.
Q. In a situation with respect to reciprocity, even though
the state of the non-resident operator does not impose any
similar tax on the resident operator of that state?
.A. Did I understand you where tl10 state did not have a like
pag·e 49

taxY

Q. That is rig·ht.
A. On your reciprocity we have :figured that to grant reciprocity into Virginia on out-of-state vehicles and in return
tl1e Virginia vehicles would be recognized in the other states
through which they travel.
Q. But when Virginia, as a matte.r of legislative policy,
imposes a 2% tax on the gross receipts of her citizens operating intrastate or interstate on Virginia mileage, do you think
it is in the interest of the Commonwealth that foreign vehicles
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come in here and operate on the Virginia roads and pay no
comparable tax either here or in the state of their domicile,
which is true as to all the states which do not impose a gross
receipts tax or comparable taxi
A. Most all of the states impose a comparable
page 51 ~ tax of some kind. I might say that the people that
are paying taxes are agreeable to the provision
that they pay the tax in this state.
Q. I have before me the 1952 issue, 13th Edition, of the
Commerce Clearing· House volume on tax systems and at
pages 252 to 256, inclusive, there is a compilation of special
taxes on motor carriers and only Arizona, California, :Montana, North Carolina and Pennsylvania impose a gross receipts tax on interstate transportationA. And Virginia.
Q. I was speaking· of other than Virginia.
A. Yes.
Q. Does that accord with your general familiarity with the
subject!
A. I accept your statement, :Mr. Gay, on it.
Mr. Gay: I want to put this book at your disposal or that
of your counsel because I expect to rely on it both in our briefs
and on argument as what we believe to be the most authoritative compilation on the subject obtainable, and if there is
any doubt about that I would like to have it pointed out sometime during·Mr. Joyner's cross examination.

/

Q. Just one other question about the languag·e of tllis June
25, 1952, agreement. W11at is meant in the last
page 52 ~ line of paragTaph 4 by the phrase: "the largest
fraction of his automotive equipment will be
tre:3ted as his borne state"? In other words, the state in
which he registers the largest fraction of his automotive
equipment. What did you mean by that?
A. I think if the man lmd 100 vehicles and licensed 51 of
themQ. You make the word "equipment" equivalent to "vehicles'', then. The agreement doesn't say that. Is- that your
interpretation of it f
A. Well, it is where there are more. of one type or piece of
equipment than others. I tllink where the majority of the
equipment was licensed. "We issue separate license plates for
tractors and trailers in Virginia and some operators have
more trailers than they do tractors.
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Q. But the word ''equipment'' there is synonymous in your
interpretation of it with "vehicles" Y
A. Yes.
Mr. Gay: I will forego further direct examination of the
witness at this time. I mav have one other matter I would
like to ask about later, but (yiel<l to cross e.xamiuation at this
time.
Mr. Wickham: How about the unilateral agreement!
Mr. Gay: I want a chance to examine him about
page 53 ~ each agreement when they are produced.
:
Mr. Blackwell: In so far as the intervenors are
concerned, we would like to make our examination at a later
date convenient to all parties.
::M:r. Gay: I am going to wind up my examination of all the
witnesses for the petitioners before the 1st of August. So in
making any arrangement you contemplate I hope you will
keep that in mind and also I will have to be in the United
States District Court on the 28th and 29th of this month.
J\fr. Blackwell: We hope to have it all in by September 15th.
(The further taking of depositions is adjourned until tomorrow, July 22, 1952, at 2 :30 o'clock p. m., at the saine place.}
page 54

~

Office of the Attorney General
Richmond, Virginia,
July 22, J.952

Met pursuant to adjournment.
Present: Same counsel as heretofore noted.

1

:

1

j;

Mr. David J. :Mays.
Mr. Wickham:. 1\fr. Gay, we liave the minutes and the uniform agreement referred to yesterday, as well as the originals of all the ag-reements that were talked about yesterday.
"\Ve do not have a letter written by Governor Tuck-do we,
l\fr. Joyner?
Mr. joyner: There was a letter written to North Carolina
and some of the other states bv me as Chairman under the
direction of Governor Tuck, in ··which they were notified the
2% gross receipts tax would be waived as of January 1, 1946.
That letter was dated in April.
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Mr. Wickham: But you did not find any letter from Governor Darden 1
Mr. Joyner: Ob, no.
]\fr. Gay : At the conclusion of the session on yesterday I
requested· counsel for the respondents to produce copies· of
the specific agreement between the State of Virpage 55 } ginia and the State of Tennessee dated September
4, 1943; between the State of Virginia and the
State of North Carolina dated November 30, 1943; between
the State of Virginia and the State of Ohio dated September
30, 1947; between the State of Virginia and the State of Indiana dated December 4, 1947; between the State of Virginia
and the State of Georg'ia dated June 9, 1948; the unilateral
declaration of Governor Tuck dated October 28, 1949; the socalled ten-state agreement to which Virginia was a party,
dated December 17, 1949; and the unilateral agreement over
Governor Battle's signature of January 22, 1952. Are those
agreements available, Mr. Wickham?
~fr. Wickham: Yes, sir, they are all here.
Mr. Gay: I want to introduce tl10se agreements in evidence, to be marked Petitioners Exhibits 1 to 8, inclusive. ·
(Filed and marked Petitioners Exhibits Nos. 1 to 8, inclu$i ve.)
l\fr. Gay: I also want to introduce the unilateral agreement
of June 25, 1952, over Governor Battle's signature.

(Filed and marked Petitioners Exhibit No. 9.)
(Discussion off the record.)

I

]\fr. Gay:
there f

·wm you read into the

record the two letters you

}ia ve

page 56
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Mr. Wickham: This is a letter addressed to the
Honorable R. Gregg Cherry, Governor of North
Carolina, Raleigh, North Carolina, October 16,

1945
'' Dear Governor Cl1erry:

In November, 1943, I executed with your Motor Vehicle
Commissioner, the Honorable T. Boddie V\Tard, a reciprocal
ag-reement covering the operation of motor vehicles in and
through the two states. At the time the agreement was signed
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I addressed a letter to your predecessor, the Honorable J.
Melville Broughton, advising that the agreement wa$ temporary and was in existence because of the request of the Federal Government.
The end of hostilities makes it necessary to modify sections
6 and 7 of this agreement so as to return the ag-reement .between North Carolina and Virginia to the status before the
emergency; namely, this modification will impose the 2%
g·ross receipts t~x on the earnings in Virginia of North Carolina motor carriers operating as common or contract carriers
in or through this state, with an exemption of the first $1,000
of earnings of common carriers and an exemption of the first
$3,500 of earnings of contract carriers. · We desire that this
modification become effective December 151 1945. There is
a thirty-day provision for changing or cancelling the agreement, but you will notice I am using a sixty-day basis for this
change.
Sincerely yours,''
pag-e 57

~

Mr. Wickham: The copy just has ''Governor"
on it, but it was signed by Governor Darden.
This letter is dated April 10, 1946, adressed to the Honorable R. Gregg Cherry, Governor of North Carolina, Raleigh,
North Carolina:

'' My dear Governor Cherry:
In reference to the correspondence that has been exchanged
between your state and Virginia regarding motor vehicle
reciprocity, I have been directed by the Honorable Wm. M.
Tuck, Governor of Virgina, to advise you that Virginia desires.to waive the 2% gross receipts tax that has been imposed
on North Carolina carriers, this change to become effective
,January 1, 1946.
I trust that this change is agreeable with you and with high
regards, I am
Sincerely yours,

.

C. F. JOYNER, JR., Chairman
Virginia Reciprocity Board.''
Mr. Wickham: This agreement is entitled: "l\femorandum of Reciprocity AgTeement Between the States of Virginia

\
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and . . . . . . . . . . . . With Respect to Motor Vehicles.'' This is
the so-called uniform agreement that has been entered into
between the State of Virginia and the following states: Alabama, Connecticut, Delaware, Florida, Illinois,
}Jage 58 ~ Kentucky, Louisiana, Maryland, :Michigan, New
Hampshire, Pennsylvania, Vermont, Washington
and West Virginia.. The dates of signing are as follows:
Alabama
Connecticut
Delaware
Florida
Illinois
Kentucky
Louisiana
Maryland

June 17,
Sept. 2,
May 5,
May 24,
July 30,
June 19,
Aug. 7,
· April 11,

1948
1943
1943
1948
1948
1948
1941
1946

Michigan

Aug. 1, 1940

N e w Hampshire
Nov. 28,
Pennsylvania Aug. 12,
Vermont
.Apr. 28,
Washington Oct. 14,
W e s t Virginia
Sept. 22,

1945
1943
1943
1943
1943

1\fr. Gay: I want to introduce that as an exhibit.
(Filed an<l marked Petitioners Exhibit No. 10.)
Mr. Gay: I have a few more questions to ask J\Ir. Joyner.

C. F. JOYNER, .JR.,
resuming the stand for further examination, deposed as follows:
DIRECT EXAMINATION.

,?

By Mr. Gay:
Q. Mr. .Joyner, does this so-callecl uniform reciprocity
ag-reement, a copy of' wliich has been just filed as Exhibit No.
10, purport to grant reciprocity with the contracting states
with respect to the gross receipts road tax on motor vehicle
carriers of property for hire-?
A. Yes, it purports to waive the 2% gToss receipts tax and
the license fee tax by Virginia to the other states.
page 59- ~ Q. Do you mind pointiug out what paragraph in
the agreement in yo1;u opinion has tllat effect?
A. It is in the opening paragraph.
Q. Just read the language into the record, please, sir.
A. Do you want to begin with the beginning of this whole
thingt
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Q. Just as much as you may think responsive to my question.
A. It probably would be better. "It- is mutually agreed
between the Commonwealth of Virginia, acting through the
Governor of Virginia and the State of . . . . . . . . . . . . acting
through its properly authorized officers, ............ , that
the contracting parties hereto in order to facilitate the convenience of their citizens and motor vehicle movements in interstate commerce of their several residents between and
through their combined geographical territories, agree that
when Virginia motor vehicles and . . . . . . . . . . . . motor vehicles have been licensed in full compliance with the laws of
their home state, and not licensed in any other State, then
such motor vehicles shall be exempt from paying any license
plate tax, or gross receipts tax to the reciprocating state, subject to the following limitations:''
Mr. Gay: That is all.
And further this deponent saith not.
page 60 ~

J. A. ANDERSON,
.
called on behalf of the petitioners, being first duly
sworn, deposed as follows :
DIRECT EXAMINATION.

By Mr. Gay:
Q. General, will you please· state your name and occupation?
A.. My name is J. A. Anderson; I am tl1e State Highway
Commissioner of Virginia.
Q. I observe from. . the provisions of section 36 (c) of the
act of 1942 creating; the Reciprocity Board that the State
Highway Commissioner is constituted a member of that
Board. Have you served in that capacity?
A.. Yes, sir.
Q. How long have you served in that capacity?
A. Since the act became effoctiYe about the middle of 1942.
Q. So you have been a member of the Board since it was
created?
·
·
A. Yes, sir.
Q. There is exhibited as Exhibit No. 1 with the respondents' answer in this case a copy of a unilateral agreement
bearing date June 25, 1952, and purporting to be r.ecom-

_.-
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mended by the Reciprocity Board and approved by the Governor, in which it is stated in paragraph 1: "All reciprocity
agreements covering the gross receipts road tax
page 61 ~ heretofore made are cancelled and revoked as of
June 30, 1952. ''
Can you state for the record wlmt agreements were cancelled and revoked by that provision of the agreement of June
25., 1952?
A. Mr. Gay, except as shown by the records of the Reciprocity Board I would be unable to i-my what agreements were
in effect and, therefore, what agreements would be cancelled.
Q. You would not have any personal recollection of just
what agreements you were terminating by this agreement of
June 25, 1952?
A. That is right.
Q. Is it fair to say tlmt the purpose of this agreement was
to wipe clean the slate as to evcryt11ing that liad preceded so
far as it applied to the 2% gross receipts tax Y
A. That is bow I interpret paragraph 1.
Q. You recommended it to the Governor, didn't you?
A. That is the way I inforpreted it.
Q. That is the way yon intended it 1
A. I intended it the way I interpreted it.
Q. Since you state you were a member of the Reciprocity
Board since it was created and I take it participated in all
the recommendations which were made to the repage 62 ~ spective Governors who l1eld offire from that time
until June 25, J 952, did you undertake to inform
yourself of the states that imposed a gross receipts tax on
motor vehicle carriers for hire!
A. No, sir.
Q. Did you undertake to inform yourself of the states by
statute permitting the appropriate authorities of those states
to contract with Virginia for the purpose of granting reciprocit.y with respect to those taxes 1
A. No, sir ..
Q. Just how clid the Bon rd function in respect to that phase
of its world If you didn't know w]iat states imposed such
tax and didn't know whnt states by. statute authorized reciprocity agreements. l10w did yon know what you were doing·?
A. Well now, I think the minutes of the Reciprocity Board
throughout its history and the records that were kept would
show that that information·
Q. Do you mean to sav the minutes that have just been
put on the table here will show basic data with respect to
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whether or not a gross receipts tax was imposed by the par..
ticular state and whether the authorities of that state had
authority to grant reciprocity before your Board recommended the execution of an agreement with that state to the
Governor?
page 63 ~ A. No, sir, it is not quite that simple. The
Board knew that some of the states had a gross
receipts tax, some had high license fees, some had a road mileage or ton mileage tax and other forms of raising revenue,
and the purpose was to make free the road in all the states
to Virginia carriers by means of a recip·rocity agreement.
Now reciprocity means giving something and taki~g something in return, and we knew full well that it was not always
a gross receipts tax that we were getting in return.
Q. I take it from what you just said that you do not agree
with :Mr. Joyner's views as expressed to the Southwide Reciprocal Conference at Tampa on February 22, 1951, that that
Conference work toward uniform reciprocity, adding that
Virginia could grant '' reciprocity in kind'' Y
A. I take it if you mean that our Board could only grant
or make a reciprocal agreement with a state that had the
equivalent of our gross receipts tax, no, I do not agree with
that.
Q. You do not think the act so circumscribed your discretion in recommending to the Governor Y
A. Not at all.
Q. Mr. Joyner apparently did, from that statement?
A. vVell, sir, Mr. Joyner will have to answer for that.
Q. I believe you stated a moment ago when your Board
recommended to the Governor to execute this unipage 64 ~ lateral agreement of June 25, 1952, that you did
not make any investigation or have any investigation made of the laws of the other states of the Union or the
District to see wl1ether they did impose a gross receipts road
tax or whether their authorities had authority to grant reciprocity?
A. That is quite true.
Q. By this unilateral agreement you just undertook to
wipe the slate clean and just declare reciprocity on the terms
set up in this unilateral agreement?
A. Tba t is right, sir.
Q. General, could you tell us in what respect you think
this unilateral agreement of June 25., 1952, differs in its relation to the gross receipts road tax with agreements previously made on that same subjecU
·

60

Supreme Com·t of .A.ppeals of Virginia

,

J. A. Anderson.
A. Mr. Gay, in my opinion it is a better drawn agreement
and plugged some holes that should be plugged.
Q. For instance t
A. For example, sir, there is always the possibility tllat
people who pay this tax in Virginia might escape it by changing their domicile. Also there was a possibility that commercial vehicles that had not enjoyed reciprocity as to the
gross receipts tax would take advantage of it.
Q. I notice that paragraph 3 undertakes to provide for certain special cases which would not enjoy the immunity granted
by p~ragraph 2 and among them, in subparagraph
page 65 ~ (p), are operators whose equipment are required
to be registered and licensed in Virginia. Can you
state what operator or out-of-state carrier would be required
to register and license his equipment in Virginia Y
A. I believe paragraph 4 covers that, doesn't it Y
Q.. Paragraph 4, as I understand it, undertakes to establish the domicile or residence of certain types of carriers by
defining what shall be considered their home state within the
meaning of this ag-reement; isn't tllat correct?
A. Yes, sir.
Q. Well, as I interpret your previous answer, the thougllt
behind paragraph 3(b) is that if an out-of-state carrier does
not come within the definition of what shall be an out-of-state
home state as set out in paragraph 4, then he would be required to register and license his equipment in Virginia under 3(b) f
A. That is rig·ht.
Q. I notice paragraph 3 (b) in dealing with foreign corporations, a majority of whose stock is owned by citizens of
Virginia, that under those circumstances it will not be considered a foreign corporation for the purpose of this agreement.
A. Correct.
Q. Wouldn't it be a very simple matter for the resident
majority owners of a foreign corporation to transpage 66 ~ fer tl1eir stock to the naml~s of dummies and clefeat
the purpose of that p.rovision f
A. I am not a lawyer, sir and I really don't know.
Q. You think that is purely a legal questionf
A. It sounds like it to me, sir.
Q. Well, did you g·et any advice from the Attorney General's office or the member of the office who, I take it, advised
your Board in preparing tllat part of the a~;reement?
.A. Yes., sir, we had advice from the Attorney General's
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office and also from the State Corporation Commission o:r'that.
Q. Was that question discussteH
A. At length, sir.
Q. Whether or not a majority group of Virginia· citizens
who own the stock of the foreign corporation could not by
putting· it in the names of non-resident dummies escape the
provisions of paragraph 3 (b) 1
A. The idea was, Mr. Gay, that if they could-if they could,
the Reciprocity Board could then act in the light of what
had happened.
Q. If they found it out 1
A. Well, naturally, sir.
Q. Just one other point about that and that is that I note
that the home state of a partnership is defined to be the
state of the partner who receives more than onepage 67 ~ half of the partnership profits. How would you
deal with the situation where there was an equal
participation in the profits of the partnership, which is rather
common practice f ·what would be the state status of that
kind of partnership f
A. I can't answer that one, sir. That would be for interpretation, certainly locally,. if not by the courts.
Q. Could you say why this agreement was entered into or
announced by the Governor after this proceeding was
brought?
A. Yes, sir, because Judge Catteral aud others had brougl1t
it to our attention several weeks prior to the bringing of
the proceedings and the minutes there will show that we had
called a meeting of the Reciprocity Board to hear Judge Catterall on it and make such changes as. were necessary, but in
the meantime Judge Catterall was taken ill with appendicitis
and operated on, and we had to delay our meeting.
Q. So the fact that this agreement postdates the institution of this suit was coincidental f
A. That is right, sir.
Q. And had no relation to the purpose of the proceedings 7
A. So far as I know, that is right.
Q. General, as I undersfand this section of the code which
imposes this 2% gross receipts road tax, it applies
page 68 } only to mileage operated in Virgiuia by either a
domestic or foreig:n carrier 1
A. That is correct, sir.
Q. So that what the Board has done here it has reconimended to the Governor and the Governor has g-ranted relief
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from the payment of this tax to the interstate carrier using
the Virginia highways, although the domestic carrier has to
pay it; isn't that true f
A. Again, if you will straighten me out on the legal point,
I think I can answer your question. Don't you mean the out('f-state interstate carrier?
Q. Yes.
A. Well, sir, I tliink that is true.
Q. Do you think that calculated to promote the interest of
the Commonwealth Y
A. By all means.
Q. Why?
A. Well, sir, if you had h€'en on this Reciprocity Board th<!
last ten years, it would have been very evident. Each time
that we have had in mind imposing the 2% gross receipts tax
on the out-of-state interstntc· carrier-.if I get my terms mixed
up I hope you will straighten me out-we bave been confronted with situations or impasses that convinced me, and
I believe in most instances the majority of the Board, that
in the interest of the Commonwealth that form .of
page 69 ~ reciprocity should be granted.
·
Q. What do you mean by that form of reciprocity?
A. Well, I mean the waiving· of the 2% gross receipts road

tax.
Q. Just tell us basically what your reasons are for thinking that. That is a conclm~ion. Now what factors control
your judgment in reacllin~ that con(llusion?
A. Well, sir, ag-ain in order to give you day by day the
huild-up it would be nec~ssary to go throup;h the records, and
I might say here, sir, to recall all the circumstances over a
period of ten years mny be a reasonable feat for you, sir, but
it is almost an impossible feat for me.
At any rate, thii;; sfa rted with defense transportation in
the early davs of World \Var II and after visits to ,vashington several times, in"lnding· visits to the Director of Defense
Transportation.. or Dirertor of Transportation-I have for~otten his exact title-1\fr. Eastman, wl10 I expect you once
knew-

Mr. Gay: Yes, sir.
A. ( continued) -to Maryland. to Penrnwlvnnia, anrl h'lving people from ot11er states come into Virginia, we felt that
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the gross receipts tax should be waived or that we should
g-rant reciprocity for it.
Q. Mr. Darden stopped that just as soon as the war was
over, didn't he?
page 70 ~ .A. We had in mind, sir, and the records will so
show, stopping it when the emergency was over.
Q. He did it by his letter of October 16, 1945 7
A. As has been read into the record this afternoon, he notified one of the chief beneficiaries, shall I say, of the gross
receipts tax, the State of North Carolina, that he was giving
them sixty days notice and after that it would be out.
Q. Wasn't it imp1icit in that action on the part of Governor
Darden that this thing was justified as a war. or emergency
matter incident to war, but wasn't justified economically or
in the interest of the Commonwealth in peace times?
A. That was our view, sir, and I think a view shared by the
Reciprocity Board and I think as well by Governor Darden.
Q. That what I just said was true Y
A. Yes, sir.
Q. Then why did you come hack to it?
A. That is the point I am trying to make, sir, that in 1946
Governor Tuck introduced legislation doing away with the
2% gross receipts tax and imposing additional fees-license
fees on Virginia carriers.
Q. Which were hardly compensatory in dollars as to what
the state lost out of t]ie gross receipts tax?
page 71 ~ A. Well, it wasn't supposed to be. It may have
been.
Q. It was represented tlrnt it would be at the time the legislation was introduced, wasn't iH
A. Now say that ag·ain. Yon have g·ot this thing straight
in your mind ; I am trying to recall things to goo along with
you the best I can. Would you ~tate it ag-ain?
Q. It was represented that it would he at the time the legislation was introduced, wasn't it?
.A. Wasn't it repreRented to tl1e General .Assembly?
Q. That is right.
A. That the one woukl offi:;~t the other?
Q. Exactlv. but tl1ev didn't?
A. We11. I don't know as to that, sir, but that was the suppoi:,ition; that was t11e claim.
0. But tlie claim wasn't realistic, wns it?
A. I don't know. sir. .Anv'how. that was that. Then in
1948 the General AsRemblv did R\vav with the increased license fees, reimposed the 2% gross ·receipts tax, and threw
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back to the Governor and the Reciprocity Board the problem
of, shall I say, freeing the highways. Well, that apparently
was the ·problem, at any rate ..
Q. l\Ug·ht I interrupt you just a moment Y
A. Yes, sir.
Q. Do you think it is quite fair or quite an accurate statement of the intent of the state legislature when it
page 72 ~ re-enacted this 2 % gross l'ecei pts road tax in 1948,
thereby manifesting its intention it should be enforced, it having been previously repealed on Governor Tuck's
recommendation., that they were throwing back in the lap of
the Reciprocity Board a problem they thought they were controlling by legislation?
(Discussion off the record.)
A. So far as I know, since tlle section wa:; not repealed
settii:;i.g up the Reciprocity Board and the Governor to act
on these questions, the Reciprocity Board and the Governor
could still act in their judgment to the best interests of the
Commonwealth.
Q. And you say that notwithstandin~ the fact that although
the legislature bad in 1946. repealed this tax on property carriers at the instance of Governor Tuck, on its own motion it
reimposed it in 1948?
A. I have already answered that, I think.
Q. You have answered that?
A. Yes, sir, I think so.
·
Q. You started out your explanation of my general inquiry
about how this policy could be in the interest of the Commonwealth by claiming a lack of adequate recollection of the various circumstances and facts that justified the Board's action
in particular instances. I will aRk you to confine your answer
now, if you will, to the instances in its opinion
page 73 ~ which warranted the Board in recommending the
unilateral a~-reement of June 25, 1952, which you
said a moment ago really was fot.ended to wipe the slate clean
of all prior contracts in respect to tl1e gross receipts tax on
property carriers and to set up a new policy as to that type
of carrier.
A. That is correct. The reason for the redrafting was that
they felt it was an agTeem~nt thfit wai=; more easily administered and less easily doclgecl by anyone tba t was interested in
dodging taxes.
Q. Well, those consideratio.ns·, however1 go to the question
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of administration and not to matters of policy, do they notf
A.. Now again, sir, how can an act or au agreement be administered that is not clear and that does not carry out the
intent of those making tbe agreement?
A.. Well, that presupposes they want to make an agreement
though, doesn't it f
A.. Surely, but they want to make one that can be administered and cannot be easilv evaded.
Q. I say those conside1=ations go to the matter of administration of a contract rather than to the policy whieh the contract establishes, do they not; and by policy I mean whether
or not we should waive our gross receipts road tax and permit out-of-state motor vehicle carriers of property
page 74 ~ for hire to·use our roads ·without paying the same
tax that Virginia operators of a similar class pay!
A. That is certainly a matter of policy and, going a step
further, it seems to me, sir, that it would also be a matter of
policy of how tight the agreement is made.
Q. You give it as your considered opinion, I take it, that
it is in the interests of the Commonwealth, to use the phras~
appearing in section 46-22, for Virginia to waive carte-blanch~.
the imposition of this 2% gross reC<!ipts road tax on carriers·
of property as to out-of-state carriers, irrespective of whether
the states of their domicle impose a. similar tax on them or
whether the authorities of those states have any power under
comparable statutes as this 46-22 of Virginia to make reciprocity agreements wit]1 Virginia f
A. That is true, sir. All that is true, always provided that
the states that do haYe similar taxes waive them for Virginia
carriers.
Q. Well, would it interest you to know in that respect, although you said a while ago you had never undertaken to
inform yourself on that-would it interest you to know that
from the 1952 edition of Commerce Clearing House report on
the tax systems of the states of tl1e United States, pages 252
et seq., dealing with special taxes on motor carriers, only
five other states in the United States impose a
page 75 ~ gross receipts tax on carriers for hire?
A.. As such, and that one of them is New York,
isn't iU
Q. I think New York hnd a general mileage tax.
A. Isn't that the same thing., sid
Q. Comparable, yes.
A. Didn't New York State refuse to grant reciprocity on
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that ton mileage and clidn 't we notify New York that we would ·
collect the gross receipts tax from their people T
Q. I beard on the street that was true, sir.
A. I am sure that is true, sir.
Q. How about the states ~hat do not impose any such tax?
What benefit does the Virginia carrier who wants to operate·
interstate derive in that situation comparable to the advantage that the foreign carrier enjoys in Virginia T
A. I think, Mr Gay, the answer to that is quite involved.
Q. It looks mighty simple to me.
A. Well, let me explain, sir. Some years ago I did have a
right careful study made of road revenues in the states that
lie to the north and east of us, particularly Maryland, Pennsylvania, New Jersey and New York and some of the New
England states, and due to their density of population, restricted road milage, more cars per mile of road or tracks
or whatever it. may be, and so on, that different
page 76 ~ states have different ways of raising highway revenues and so when you take that into account, sirand I think it should be taken into account-then I don't think
you would have to grant reciprocity in the amount of a 2%
gross receipts tax to only those states that granted you reciprocity in the amount of a 2% gToss receipts tax.
Q. You think it is a packag·e operation Y
A. "\Vell, sir, I don't know just what the term package
means in your vocabulary, but as I said a moment ago if the
states that have privilcg<1 or gross receipts or ton mileag·e or
road mileairc taxes waive them for Virginia, then we would
waive them for their carriers. If on the other hand they have
this tax and tl1ey insi~t on imposing it, then we warn them
we would also impose it.
Q. That is completely at variance with what Mr. Joyner
Rtated to tlle Southwide Reciprocal Conference at Tampa in
February when he said Virginia could grant ''reciprocity in
kind", isn't it?
A. Well now, if :vou are trying to g-et me to say that Mr.
Joyner didn't know what he was talking about, I just refuse
to do that, sir. I say this-I read that statement and then
you quoted it to me a few minutes ago-I say this, sir that
probably Mr. Joyner is to be commended for not opening
his bag of tricks or bag of wares wide, but stating in a
guarded way that whatever that means was what
page 77 ~ Virginia would do.
Q. You wouldn't want him to misrepresent the
policy of your Board, would you T
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A. Again, sir, those are strong words. I would prefer to
think that Mr. Joyner was merely feeling his way and he
knew he could go that far without possibly being misunderstood. If he had gone down thete and said, '' Anything you
want in Virginia, you are welcome to,'' I think he would have
been run out of the state. You see, there is a certain kind
of reciprocity that bas never been granted; we still require
the purchase of fuelMr. Gay: I will have to -ask you to make your answer responsive to m:y question. I don't want you to make a speech
when I ask a question.
The Witness: If it takes a paragraph to explain the situation, sir, I hope you ·will allow me a paragraph.
Mr. Gay: I will certainly clo that~ but don't want a page.
Q. Speaking about the problems that inhere in the difficult
and complicating situations in the various states and the manner in which they try to solve them by varying systems of
taxation to provide adequate funds for road construction and
maintenanceA. Let's say some funds, sir.
page 78 r Q. But never adequate T
A. Never, that I know of.
Q. Are you familiar with a group known as the Reciprocity
Committee of the American Association of Motor Vehicle Administrators, of which Mr. Joyner is a member?
A. I have heard of such a group; I am not too familiar
with it.
Q. I have in front of me their report of Novmber, 1947,
which bears a caption line: "State :Motor Vehicle Regulation
and Taxation, and Their Effect on the Non-Resident.''
A. State motor vehicle regulation and taxation, and their
effect on the non-resident T
Q. Yes, sir.
A. Now that would apply, may I ask, to all types and classes
of motor vehicles?
Q. t take it that title is pretty comprehensive.
A. Yes, sir.
Q. On page 6 of that report, which is, as you can see from
the document before me, a pretty voluminous report, and I
am referring to this only because of the particular statement
which you made a moment ago in justification of the policy
of your Board and in an attempt to relate it to the different
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conditions that obtain in the several states and an attempt
to give quid pro quo, this is what this committee said:
page 79 ~

'' Motor vehicle taxation is also a problem of the
individual states. Highway development in every
state has been and probably will continue to be geared to the
amount of money available each year from road user taxes
and it follows that those states which have limited funds will
not be in position to keep pace with all the other states in
providing high type highway facilities. Restrictions to interstate commerce from motor vehicle taxation do not ordinarily
arise from th~ levies of a sing·le state; they arise from multiple state levies of, for example, registration fees which discriminate against the operator who crosses the state line in
contrast to the operator who travels the same or even greater
annual miles within the boundaries of a single state.
'' Certain specific motor vehicle impositions., such as transportation taxes, may or may not create restrictions to interstate commerce. As long as a charge is made on the same
basis, at the same rate, against an vehicle use, ,vhether interstate or intrastate, there seems to be no basis for a claim that
traffic between states is restricted.' t
Do you think thnt last sentence is a pretty fair statement
of the realities of this problem f
page 80 ~ A. I wish it were. I am afraid it isn't.
Q. You don't ag-ree with this committee's statement in that respect Y
A. I haven't found it true.
Q. I just want to be a little more specific with you without
laboring the point. As I said a moment ago, this 2% on carriers of property rests alike on the Virginia mileage, whether
it is an infrastate or interstate movement, of all Virginiaowned vehicles, does it not 1
A. Yes, sir.
Q. So if 90% of their mileage is interstate and 10% is intrastate, they are required to pay on Virginia's proportion
of that 90% mileage a tax which these foreign carriers do not
have to pay; isn't that true?
A. That is right, sir, as I understand it, and the-re is one
of the dangers of the whole thing, it seems to me; the Virginia carrier has to pay more tax for doing business in Virginia than an out-of-state carrier.
Q. Exactly. How can it be- in the interests of Virginia or
the Commonwealth ratl1er than in the interest of the individ-
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ual out-of-state carrier to grant him reciprocity on any such
basis as this agreement provides Y
.A. Well, sir, I think the answer is this. If Virginia did
not waive this g-ross receipts road tax on this class of carriers, they would at once be confronted with in the
page 81 ~ District of Columbia, for example., all of their
taxes for any vehicle that entered, and so in Maryland and so on up the line, so that the taxes would be absolutely prohibitive to the Virginia carrier who engages in interstate commerce.
Q. Do you think the 2% paid only on Virginia's proportion
of an out-of-state carrier is more prohibitive to his. business
in its profitable conduct than it i~ to a Virginia owner and
operator of a similar vehicle who is engaged in intersfate com..
merceT
A. Ag·ain, sir, I don't tbinJr I made myself quite clear just
now. "\Ve impose a 2% gross receipts road tax on a District
of Columbia carrier, one we will say making ten trips from
Washington to Richmond and let's say the total represents
$50.00-I don't know what it iA, but let's say it is that. In
retaliation, the District of Columbia slaps a license fee and
any other taxes·they have-and I understand there are quite
a few, including the property tax-on all Virg·inia trucks entering the District of Columbia and that might be on the order of $50,000, and so it is certainly not in the interest of tlle
Commonwealth to have its citizens taxed $50,000 to collect
$50.00 from the District of Columbia carrier.
That may be stretching the point or may not be stretching
it far enougl1; I dnn 't know~
page 82 ~ Q. Do you know of any jurisdiction that has set
up any such prohibitive system of taxation Y
A. Oh, yes, sir.
Q. ·what, for instance?
A. Well, sir, I feel sure that tl1e records will show that at
least five jurisdictions haYe. so notified Virginia truckers and
the Virginia Reciprocity Board, and I refer specifically to
the District of Columbia., ~.faryland, Pennsylvania, Delaware
and New Jersey.
Q. What have they notified you f
A. That if we imposed the 2% gToss receipfa tax, all their
taxes were going on our vehicles or wors tclo that effect.
Q. You think then it is in the interest of the Commonwealth
to permit citizens of other stateR to eng-ag·e in interstate commerce in Virginia without taxation, but tax Virginia citizens·
for the same privilege'!
=
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A. Yes, sir, with the example I have just cited I think that
is true.
Mr. Gay: Subject to my opportunity to look over these
minutes, I have no further questions. Thank you, General.
The Witness : Thank you very much, sir.
Mr. Blackwell: We mav want to cross examine General
.Anderson at the same time· we do Mr. Joyner.
Aud further this deponent saith not.
page 83

~

H. LESTER HOOKER,
called on behalf of the petitioners, being first duly
sworn, deposed as follows:
DIRECT EXAMINATION.

By Mr. Gay:
Q. Will you please state your name and official position f
A. H. Lester Hooker; member of the State Corporation
Commission.
Q. How long have you been a member of the State Corporation Commission 1
A. Since November 25, l 924.
Q. Are you also the member of the State Corporation Commission designated by that body to serve as a member of the
Reciprocity Board created by section 36-c of the act of 1942 f
A. I am.
Q. How long have ~on served as a member of the Reciprocity Board?
A. Since October 5, 1947.
Q. Since 1947?
A. When Judge Apperson rame over here as Attorney
General.
Q. What member of the Commission had been designated
by it to serve on the Reciprocity Board before vou
page 84 ~ occupied that position?
.,
A. Judge Ozlin was the first member and thEln
he was succeeded by Judge Apperson.
Q. And Judge Apperson served in that capacity until he
became Attornev General Y
A. Yes, sir.
Q.- Judge Hooker, who prepared thP answer .which has been
:filed on beha]f of the respondents in tl1ese proceedings?
A. Who prepared iU
w
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Q. Yes, sir.

A. The Attorney General's office, I assume.
Q. Have you ever seen it?
A. I am not certain whether I did or not. I believe a copy
was sent over to us. J udgc Catterall had it. I don't think I
read it.
Q. You don't think you read it?
A. No, sir. I know I haven't read it, but I have seen it,
but it was just put on my desk and I turned it over to Judge
Catterall.
Q. I note that by an act of the General Assembly approved
March 25., 1930, the legislature imposed a tax on the gross
receipts of all motor vehicle carriers and the provisions of
this law, in so far as it related to carriers of property for
hire, remained in force nntil 1946. Did the State Corporation
Commission during the period mentioned require
page 85 ~ of both operators of out-of-state as well as domestic motor vehicle carriers the reports of their gross
receipts as required by the statutes in force during the years
I have mentioned Y
A. Wherever the statute reqltired it, it was enforced. I
did not serve on this Board and never have been the member
of tl1e Commission that administers the tax part of our jurisdiction, but I am confident wl1atever the law required has been
administered properly.
Q. I show you a form promulg·ated by the State Corporation Commission which says: ''Report to the State Corporation Commission (For the asseesment of Road Tax required
under Chapter 377, Acts of 1942)" and ask you to look at it
and see if that wasn't the form which the Commission employed in respect to the report of the tax I have mentioned in
my previous question between 1930 and 1936 Y
A. I think it is, yes, sir.
Q. The only difference being that after the act was reenacted in 1942 the date was changed at the top of the form Y
A. I think so, yes, sir.
·

)fr. Gay: We offer this in evidence as an exhibit.
(Filed and marked Petitioner's Exhibit No. 11.)
Q. I take it from your previous answer then, as
a member of the Commission you are able to say
those reports were required and that whatever
was necessary for the Commission to do to see that these

page 86
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taxes were imposed on the gross receipts of both passenger
and property carriers between 1930 and 1946 was complied
with?
A. Absolutely.
Q. The act imposing the tax on tl1e gross receipts of Motor
vehicle carriers was amended in 1946, you may remember, in
such manner as to release carriers of property for hire from
the payment ·of this tax. I take it the Commission did not
require such carriers to report their gross receipts, either
interstate or intrastate, while that was in effect f
A. If the law didn't require it, of course it didn't.
Q. The act of April 7, 1948, reimposed the 2% tax on the
gross recipts of motor carriers of property for hire, effective
as of January 1, 1949. Has the Commission enforced the
provisions of this act against domestic motor vehicle carriers
of property by requiring them to report all of their gross
receipts derived from both interstate and intrastate?
A. By domestic you mean Virginia carriers 1
Q. Yes., sir.
A. Yes, sir~
Q. Is the form whicl1 I now hand you the form which was
employed by t11e Commission for the. report of
page 87 ~ those taxes T
A. I tbink so. This seems to be a copy of it.
Mr. Gay: -we offer this in evidence as an exhibit.
(Filed and marked Petitioner's Exhibit No. 12.)

Q. Has the Commfasion enforced the provisions of the act
of 1948 against forei~'ll or out-of-state motor carriers for hire
of property by requiring them to report all their gross receipts realized from their interstate operations in accordance
with the apportionment forms prescribed by statute t
A. Out-of-state?
Q. Yes, sir.
A.· Purely interstate¥
Q. Yes.
A. Not where tl1ey bad a reciprocal agreement; they didn't
pay any taxes, it was waived. Those that didn't have any
reciprocal agreement, of conrse, paid the tax.
Q. I take it from your answer you mean that anv out-ofstate or foreign motor vehicle carrier of p'ropertv ,vi10 was
a resident of or domiciled in a state with which the State of
Virginia bad a reciprocal or reciprocity agreement was not
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required to make these reports or pay the tax; is that correct!
A. No, what I had in mind is where the reciprocal agreement released them of the tax, why they weren't
page 88 ~ required to pay any tax to the State of Virginia.
Mr. Gay: Mr. ·wmiams, will you read the question Y
( Question read as follows : )

Q. I take it from your answer you mean that any out-ofstate or foreign motor vehicle carrier of property who was a
resident of or domiciled in a state with which the State of
Virginia had a reciprocal oi: reciprocity agreement was not
required to make these reports or pay the tax; is that correct!
A. I think that is correct, yes, if I understand the question.
That is correct.
Q. Is the statement in paragi·aph 3 of the answer that you
and your respondents '' require nll motor carriers, both domestic and foreign, which are subject to the road tax imposed
by section 58-638'', based on the a:-;sumption that reciprocal
agreements of the State of Virginia then in effect relieved
foreign motor vehicle carriers operating in the state from
the road tax imposed by this section 58-638 Y
A. Yes, this section 3 correctly states our position.
Q. You stated a moment ag·o that these reports were not
required or the tax collected from out-of-state or foreign
motor vehicle carriers of property for hire domiciled in or
resident of states with which Virginia had recipage 89 ~ proeal agreements. ·what was the policy of the
·Commission with respect to out-ofstate or foreign
carriers resident of or domiciled in states with which Virginia had no reciprocal agreement f
A. Of course, they hnd to comply with the Virginia law.
When it wasn't released by reciprocity, they had to pay such
license taxes and fees a-, mig-ht be due.
Q. Isn't it a fact, Judge, that pursuant to this unilateral
declaration of Governor Tuck of October 28, 1949, which was
recommended to him by the Reciprocity Board., of which yon
arc a member, whether they hnd nny reciprocity agreement
with a state or not, if that state did not impose a gross receipts tax, vou didn't impose any?
A. Unless they taxed the Virgfoia carriers, of course WC
didn't tax them.
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Q. Then the existence or non-existence of a reciprocity
ag'l'eement really had no benringt
A. No~ Governor Tuck very forcefully says, if you look
in the minutes, that it doesn't matter whether you have a
written agreement or not. You will find it right in the minutes. That was the reason for this what vou referred to here
of October 28, 1949, having been written because of having
verbal agreements out. That was one of the reasons of it.
Q. You say the fact or the statement of Govpage 90 ~ ernor Tuck's policy was reflected in the minutes of
a meeting of the Board t
A. I think so, yes, sir; about the time we had this meeting.
Q. Do you know what date that was?
A. I think you will find tliat. l\Ir. Morrissette and Judg·e
Oatterall were present at this meeting. I think I can find it
if you let me see it. I hadn't been on the Board long, but I
know we had that meeting in his office and I assume the minutes will show to some extent his expression on the question.

Mr. Gay: I offer in evidence for the purpose of examining
this witness in respect to it a copy of the minutes of the meeting of the Virginia Reciprocity Board held October 28, 1949,
to be appropriately marked.
(Filed and marked Petitioner's Exhibit Ko. 13.)

r

Q. I note you attended this meeting· of the Board held October 28, 1949, along- with Ge.neral Anderson and Mr. Joyner,
members of the Board, and that there were also present
Honorable ·wm. M. Turk, Governor, Honorable C. H. :Morrissette and Judg·e R. T. Catterall of the State Corporation
Commission.
A. Yes., sir.
Q. Does that conform to your recollection T
A. Yes.
page 91 ~
Q. I will read a paragraph:
''The Chairman explained that the meeting was called for
the. purpose of discussing- a certain phase of reciprocity being extended by "Virginia to state~ with whom "Virg-inia had
no written a~reement. Governor Tuck explained the princ.iple tha.t he had adopted a policy in reference to reciprocity
during his tenure of office as Governor nnd very emphatically
stated that reciprocity c::hould he extended wherever possible,
that bis thought was where an operating· agreement was in

· · A. and D. Ry. Co., et als., v. H. L. Hooker_, et als., etc.

75

Ii. Lester 11ooker.
effect and satisfactory that it was as good or better than an
executed written agreement. Discussion was had along this
line and Judge Catterall dictated a statement outlining the
policy of the Governor and the Reciprocity Board, which has
subsequently been executed by the Governor and the Board,
copy attached.''
A. This is it.
Q. "It was felt this declaration of policy was sufficient to
cover any state where a written agreement cannot be negotiated, provided of course such state extends like privileges to
Virginia operators.''
Is that the action of the Board to which you referred a
moment ago¥
page 92 ~ A. Yes, sir.
Q. So that I was correct in saying that whether
any reciprocity agreements were in effect or not, your Com-mission did not after January 1, 1949, require reports of or
payment of this 2% gross receipts road tax on carriers of
property for hire non-resident of Virginia Y
A. You are talking about the written agreement. Yes, and
the meeting and Judge Catterall felt it oug·ht to be. He wanted
some information to administer the tax from the Tax Department of Virginia for his records and that is when we
had the meeting and Governor Tuck said he didn't think it
was necessary to have any written agreement, that the verbal
ag-reements and declarations were just as good as written
agreements, that it was the policy that was carried out.
Q. In that connection, had the Reciprocity Board been furnishing the State Corporation Commission, of which you
were a member, copies of these reciprocity agreements Y
A. I am sure the tax department administrator was familiar
with those entitled to reciprocity.
Q. It is a fact, is it not, Judge, that no tax has been paid
by an out-of-state or foreign motor Yehicle carrier of property fo1~ hire in respect to mileage operated in Virginia since
January 1, 1949?
A. That is entitled to reciproeit:v?
Q. Whether it is entitled to reciprocity or not.
page 93 ~ Have you, in fact-the Commission-collected any
taxes or required any reports from out-of-state
or foreign motor carriers of property for hire since January
1, 1949?
A. I wouldn't be in position to say without going back and

\
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examining the records, but there might be some carrier that
would be entitled to pay that reciprocity didn't apply to, but
as far as I know I don't know of any offhand. It might be a
rare instance.
Q. This agreement or unilateral declaration of Governor
Tuck and the minutes of the meeting I just read to you bear
date October 28, 1949. Under what authority did the Corporation Commission refrain from imposing this tax between
January 1, 1949, and October 28, 1949 f
A. January, 1949, and October, 1949?
Q. Yes sir.
A. Of the reciprocity agreement entered into on December
30, 1948, I think. · You will find it tl1ere in that book.
Q. Reciprocity agreement with what state?
A. That was after this 2% gross receipts tax was reimposed by the legislature in 1948 and there we met in December, 1948, prior to the reimposition of this tax-the Reciprocity Board did to pass on the matter, at which we had a
public meeting· and there were quite a number of
page 94 ~ people, including railroad people, to give their
views, both motor carriers and opponents. My
recollection was that was December 21, 1948, and it might
be-I believe we continued it a few days in order for Mr.
Small to be there and we had the meeting on December 28th
and then we made our recommendation to the Governor on
December 30th.
Q. Do you mind if I keep you straig·bt on the dates 1 Your
memory is very good, but it was the 28th of December, 1948,
and ·not the 30th.
A. I think the 28th is when we had the hearing.
Q. And apparently the meeting on the same date.
A. Yes, sir, but the Governor okayed it on the 30th.
Q. I find here two minutes, one on December 21st and one
on December 28th, and that is all there is in here.
A. In the minutes, but the reciprocitv agreement was signed
December 30th, I think, if you have copies of that.
Q. We ask that you produce a copy of that.
A. December 30th, I think, two days later.
Q. Isn't it a fact that you all made-that the Reciprocity
Board, through the Governor's office, made an attempt to get
several agreements, but were unsuccessful, and you went on
from January 1, 1949, to October¥
A. You are talking about agreements with other states T
Q. Yes.
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.A. I couldn't say about that. I am just talking
the reciprocity :agreement that the Board
entered into.
Q. Yon had to enter into it with someone.
A. We entered into it with the Governor-he entered into
it with the states and he followed it up I think with quite a
number of states.
pag·e 95

r about

Mr. Gay: I would like to introduce a copy of the minute~
of the Reciprocity Board held December 21, 1948, marked
Exl1ibit 14, and a copy of the minutes of the Board of a meeting held December 28, 1948, as Exhibit 15.
(Filed and marked Petitioners Exhibits Nos. 14 and 15, 1·espectively.)
.

Q. I notice from the minutes of the meeting of December
28, 1948, a copy of which has been filed as Exhibit No. 15, this
statement, you having presided as Chairman of the meeting:
"l\fr. Joyner moved that t1ie Board recommend to Gover411or Tuck tliat the 2 % gross receipts tax provided for in Chapter 550 of the Acts of 1948 be waived to non-resident interstate common and ·contract carriers while moving freight in
interstate commerce in or throuirh Virginia. The motion was
seconded by General .Anderson and passed.
"Mr. Joyner further moved tliat the proposed reciprocal
ag-reement be submitted to Governor Tuck for his
page 96 r approval and for use in executing agreements with
other states. This motion was seconded by General .Anderson and was passed.''

It would appear from those minntes, would it not, Judge
Hooker, that at the meeting on December 28, 1948, shortly
before the act of Hl48 became effective on January 1, 1949,
tbat your Board recommended to the Governor that the 2%
gToss receipts road tax be waived and you determined to submit to him a formal agreement?
A. Tl1at ii:; what I was referring to and I think it was on
tl1e 30th of December.
Q. -we have asked tl1at you proclnce a copy of that agreement and I am sure vour counsel will do so. I notice the next
so-called unilateral agreement bearing on the subject of gross
receipts taxes was executed by Governor Battle on January
22, 1952, on recommendation of your Board.
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A. Yes, sir.
Q. Do you recall any of the circumstances under which that
agreement was signed!
A. Yes, I think so. We had a lot of discussion over it.
Q. There is nothing· in the minutes here to indicate that is
true.
A. ·well, it was informal, I guess. I haven't
page 97 ~ seen the minutes, but we first met-

Mr. Gay: Looking at the book which has been handed me,
the last minutes preceding the date of that agreement is November 15, 1951, and the one next following is May 27, 1952.
I find that the minutes of the meeting of November 16, 1951,
relates to the consideration of and proposing of the agreement that was subsequently put out as of .January 22, 1952.
So I offer a copy of these minutes as Exhibit No. 16.
(Filed and marked Petitioners Exhibit No. 16.)
Q. Judge, in advising the Governor to make these several
agreements relating to the gross receipts road tax that the
Board did recommend to the several Governors, subsequent
to the time vou came on the Board in 1947 did vou inform
yourself or familiarize Yourself with the laws of the states
to be affected or the citizens of which would he affected as to
whether thev imposed a gross receipts tax or not?
A. No, I didn't. That was Judge Ozlin's or Judge Apperson 's jurisdiction and I don't take on any more than I have
to.
Q. B-qt you were acting at that time not as a member of the
Commission, but member of the Reciprocity Board. A. That is since 1947. I thought you said priorQ. No, from the time you became a member.
page 98 ~ A. Oh, yes, I did in a general way. I don't remember all tl1e states, but I know generally what
Atates were involved. The ones important were those south
of us and north of us. From Virginia's standpoint it was the
ones north of us.
Q. Did you ascertain they- were imposing· a gross receipts
1:ax?
A. I know some were and some weren't.
Q. Did you undertake to inform yourself whether under the
statutes of any of those states any state official had authority
to negotiate reciprocity agreements with the proper autl1orities of Virginia Y
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A. No, but I knew unless they did have an agreement to
waive taxes they wouldn't get reciprocity.
Q. What taxes?
A. Any tax which was applicable to the Virginta carriers.
Q. Your philosophy in the matter then was not reciprocity
inkind1
A. Absolutely. I don't think it means that. ·That is the
way you interpret it. I don't think it means-for example,
you come up and buy shoes that have got to be all black and
I might buy some of them tan.
Q. But they would all have to give the same appage 99 ~ pearance?
·
A. No, sir, I don't agree with you. I don't think
that at all. One might cost $15.00 and the other $7.50. I think
that is very clear and I think the Attorney General points
that out in the letter and I think I have a copy of it here if
you would like it read in the record.
Q. No; I reckon the Attorney General will exp:ress himself
to the court. What was the reason for the Board's recommendation that the Governor make the so-called unilateral
agTeement of June 25, 1952?
A. That was for the sole purpose of seeing that all the carriers we had in mind should pay taxes to the state and should
not escape any taxes. After we entered into the agreement
of January 22, 1952, it appeared to us and the question arose
whether or not it would let one special carrier in the state
that paid right heavy taxes out. So we began soon after January 22, 1952, when that question was raised-we began to
consider changing this agTeement.
Q. The real purpose of this agreement, as I understand
your answer, was to reach people who otherwise had been enjoying· immunity from this tax!
A. No, it is not that. They had been paying the tax. The
party we had in mind was paying the tax and paying it now.
I don't mind putting it in the record, bot we hope to collect
it.
page 100 ~ Q. I thought you said the purpose of the agreement was to plug up situations of people that had
been escaping the tax.
A. I haven't said that arid don't say that.
Q. Would you mind restating what you consider the purpose of this agreement? .
A. On June 25th because the reason we changed that-it
is two or three reasons. One was to simplify it, easier to understand, we thought, and much shorter than some of the
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other agreements have been, and we thought it would be
easier to administer. We had one carrier that contract of
January 22, 1952, was entered into to release the Superservice Motor Carrier of Tennessee because its vehicles were
bas.ed in Virginia at Bristol and then moved on to Winchester
in the state and then they stopped there and took on new vehicles and went Olla
So we discussed that quite at length. That is what I bad
in mind when you asked about this ,January 22nd agreement.
That is when I said we had a lot of discussion over it because
there was considerable discussion about it, whether we should
release them or not, and we reached the conclusion it would
be to the advantage of the state because as it was they were
licensing a considerable number of their vehicles in Virginia,
bad already paid it to the Motor Vehicle Department and the
freight it was transporting was interstate freight
page 101 ~ and the state couldn't tax it, but by putting that
law on the question came up if that didn't let another certain carrier in Virginia out that was doing business
in Virg'inia and paying the tax and never questioned it. So
with that cloubt in our mind we changed or decided to change
the reciprocity agreement so that carrier couldn't be relieved
of the tax. It is a Virginia carrier.
Q. As I understand this section 58-638, the so-called gross
receipts tax section of the code, in so far as it affects carriers
of property for hire or tlle road tax, it relates only to the
Virg'inia mileage of a carrier, whether he operates interstate
or intrastate; isn't that true.
A. Yes. It is prorated.
Q. As to the interstate mileage it is prorated over the total
mileage of the trip f
A. If the carrier went 200 miles, 100 in Vir<6 inia and 100
in Carolina, be would pay on the 100 miles.
Q. And that would be true whether he was a domestic or
Virginia owner or a non-resident or out-of-state owner, would
it notf
A. Yes, it would apphr equally.
Q·. Do. you think it is in the interests of the Commonwealtll
to relieve non-resident or out-of-state carriers from the payment of a proportionate part of the mileage or road tax in
respect to their operations in Virginia and to impose that tax
on Virginia citizens f
page 102 ~ A. I think it is the establisJied state policy, been
established by the General Assembly of Virginia
and the former Governors to be the state policy and in the
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General Assembly of Virginia the question has been fought
up one side and down the other, but they never have been able
to change it.
Q. What act of the General Assembly do you consider
established any policy or idea to relieve out-of-state or for-:
eig11 motor carriers of the payment of this tax on their Vir-ginia mileage?
A. When it reimposed this 2% tax and gave the Reciprocity Board authority to waive the collection of that tax. Theywouldn't have established a Reciprocity Board to just be ~
dummy board; they must l1ave intended for it to do something. If they di<ln 't waive the tax, it wouldn't be anything.
for them to do.
Q. It is a lot of taxes imposed on operating motor vehicles besides the gross receipts tax?
A. Yes, sir.
Q. You have tl1e ten-state agreement that relates to a lot
of kinds of taxes?
.
A. Yes, sir. That is an entirely different kind of reciproc-:·
ity agreement.
/
r
Q. The ref ore it couldn't liave been the sole purpos~ of the.
General Assembly in setting up the Reciprocity.
pag·e 103 ~ Board to deal with gross receipts taxes 7
A. No, I said they wouldn't reimpose it and set
up a Reciprocity Board to waive taxes if it hadn't been a state.
policy.
Q. They clidn 't set up the Reciprocity Board at the time
they reimposed this 2 % tax, did they?
A. No, but the Board was in existence and they gave the
Reciprocity Board authority.
Q. It didn't give them any more authority than they had 1
A. No, but if tl1ey hadn't intended it to function, they
would have done awav with it.
Q. Do you think it is in the interests of the Commonwealth
within the meaning of section 46-22 to require Virginia citizens to pay this road tax on a mileag·e basis, either interstate
or intrastate, and relieve foreign motor vehicle carriers from
the payment of the same tax?
A. The Virginia. people are glad to get-they don't kick on
it. In the next place, I think it is to their advantage.
Q. I take your answer to be yes?
.
A. Yes, sir. The carrier going from Richmond to New
York gets many more-he gets materially more advantage
than the carrier coming from New York to Richmond. Certainly, it is in favor of our citizens.
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Q. Do you think the same question of public
policy is in\!'olv-ed in the sense that you are promulgating and putting into effect a policy pursuant to this
i·eciprocity statute where the foreig11 state does not impose
a comparable tax?
A. Well, if it doesn't impose the tax, we get the benefit of
not havi!}g to pay the tax.
Q. It is nlso obvious that the citizens of that state are not
reQuired to pay a tax tbnt the citizens of Virginia are re(} uired to pay Y
A. Yes, but the Virginia people don't have to pay any tax
going into that state.
Q. They wouldn't have to pay it, anyway?
A. Maybe not.
Q. It is not a question of maybe. If the law isn't there,
they don't have to pay it.
· A. Certainly. I don't know of any such states, but if I did
a Virginia citizen wouldn't have any reason to complain.
Q. You say you don't know of any such. Did you ever exmine or have anyone examine in your behalf the laws of the
various states t.o determit\e whether or not you really were
getting reciprocity in kind when you relieved tlwm of this f
A. I don't tl1ink it necessary to get reciprocity in kind, answering· the first part, and answering the other
!)age 105 ~ part of your question, I say I haven't examined
them.

Mr. Gay: That is all.
1vir. Wickliam: I reserve the rig·ht of examining Judge
Hooker at a later date.
Mr. Gay: I have reserved the right after examining these
minutes to examine the witness further.
And further this deponent saith not.
Mr. Blackwell: You have on several occasions referred to
a Commerce Clearing House compilation of the laws of several states with which I am not familiar. You mentioned on
yesterday that if we had any objection to the authenticity of
that document you would like to be advised. If the compilation indicates, as I took your line of questioning to indicate,
that no states except six have any road tax, I object to it.
Mr. Gay: That is what the book Ahows. It has other taxes,
bu.t only six states in the Union which impose a gt·oss receipts

tax.
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Mr. Blackwell: I did not specify gross receipts tax. I say
if that book indicates only six states have a road tax, I object
to the competency of it and advise you of it in accordance
with your request of yesterday.
page 106 ~ Mr. Gay: In response to Mr. Blackwell's statement, the book was not offered in respect to anything except the type of tax with which we are here concerned
and that is the gross receipts tax. I have not said and certainly have not intended to imply-in fact, the tables on the
page to which I referred show various kinds of taxes imposed
in the forty-eight states, some of which are so-called ton mileage taxes and some are called truck milage taxes and several
other classifications.
Mr. Wickham: I think the court will take judicial notice
of the statutes of other states.
Mr. Blackwell: I agree with that proposition, that the
court should take judicial notice of the laws of the other
states, but yesterday Mr. Gav served notice on us or rather
put us on notice that he intends to rely upon a particular book
and if there was any objection to anything therein to state it
at the present time. We have been unable to procure such a
book-I can g·et one from New York and will in a few days,
but at the moment do not have it and if it says what I gather
from his questions, I now put him on notice I object to the
validity of the compilation.
Mr. Gay: Of course, you have a perfect right to object to
anything I say or do.
(The furtl1er taking of depositions was continued generally.)
page 107

~

Offices of Tucker, Mays,
Cabell & Moore,
Richmond, Virginia,
September 3, 1952.

:M:et pursuant to agreement of counsel.
Present: Hunton, Williams, Anderson, Gay & Moore, Mr.
Thomas B. Gay, Mr. I-I. Merrill Pasco, Counsel for petitioners.
Shewmake, Gary, Goddin & Blackwell, Mr. Oscar L. Shewmake, Mr. William M. Blackwell, Counsel for certain intervenors.
Tucker Mays, Cabell & Moore, Mr. David J. Mays, Counsel
for certain intervenors.
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MAURY A. HUBBARD,
called .on behalf of the intervenors., being first
duly sworn, deposed as follows:

DIRECT EXAMINATION.
By Mr. Blackwell:
Q. Please state your name, age, address, and occupation.
A. Maury A. Hubbard; 46 years old this month; my address is 401 Lyric Building, Richmond, Virginia; I serve as
Executive Secretary and Treasurer of Virginia Farm Bureau
Federation.
Q. ·what is the Virginia Farm Bureau Federation J
A. It is an organization of Virginia farm families organized
for the purpose of promoting and protecting the interests of
Virginia farmers.
Q. How many farmers do you represent?
A. As of July 1, 1952, 10,820 Virginia farm families.
Q. Are these commerGial or subsistence farmers, and explain the difference, if you will.
A. The 1950 census giYes 150,9:39 farms total for the state
as a whole. A great many of the~e people are not what we
call commercial farmers in any sense. They live on the farm
more as a matter of convenience and a pleasant
page 109 ~ place to stay. They dorive very little income from
the farming· operations. In 1950 there were
44,000 farmers who sold as much or more than $1,200 worth
of farm products in that year. These are what we would
term commercial farmers and they are the farmers who generally carry membership in the Virginia Farm Bureau Federation. Of that number, we represent approximately 1/5 of
the total, which we consider a very good cross-section of the
state's commercial agriculture.
·
Q. What was the total estimated cash value of all farm
products produced by Virginia farmers in 1951?
A. The total estimated cash value was $517,992,000.
Q. ·what were the principal sources of this income?
A. That income was derived from the sale of meat anjmals,
such as cattle., calves, l1ogs, sheep, poultry, milk, tobacco, peanuts, wheat, apples and commercial vegetables such as potatoes, peaches, soybeans, corn, and cotten.
Mr. Gay: I want to note a general objection to this witness' testimony as to relevancy on the ground be is obviously
giving secondary knowledge and not stating- primarily the
facts about which he purports to testify and I reserve the
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right at the conclusion of his
.
or any part of it.
page 110 } during the course
the right to do so

testimony to move to strike all
I will not interrupt the witness
of his examination, but reserve
when he has concluded.

By Mr. Blackwell:
Q. Was the major portion of these fnrm products sold within or without the Commonwealth?
.A. I would say that the major portion was sold outside of
the Commonwealth, with the exception of some few commodi. ties such as milk and things of tliat kind.
By Mr. Gay:
Q. Did you say outside or inside 1
A. Outside.
By Mr. Blackwell:
Q. What are the principal markets f
A. The metropolitan consuming centers to the north of U8
primarily, such as Baltimore, Philadephia, Lancaster, Penn;sylvania, New York, Boston-places of that sort; some gt;>
south like Atlanta, Ge01·gia, and Florida.
Q. Among other things, <loes your organization, the Vh·gfoia Farm Bureau Federation, study and assist in the
marketing of these products, the market trends and so forth 1
A. V,..Te try to keep fairly closely posted on:
pag·e 111 } things of that kind for the benefit of our mem- .
bers.
Q. Can you from yonr information state or estimate wit.h
reasonable accuracy wltnt portion of these commercial prodcuts were shipped by motor vel1iclef
A. Complete fig11res on the movement of these products are
not available. We do have specific information from the
United States Department of A~riculture on receipts at five
markets of Virginia fruit!::; and vea-etables for the year 1951.
This information is as follows: Movement hv truck to Atlanta, Georgia, a total of 86 per cent·
By Mr. Gay:
Q. 86 per cent of whlJt?
A. Of the total movement was moved by truck.
By Mr. Blackwell :
·Q. That is of fruits and vegeta b]es f
A. Yes.
·
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Q. From Virginia to Atlanta f
A. That is right. All these percentages are in round figures. Atlanta, Georgia, 86 per cent; Baltimore, Maryland,
100 per cent; Boston, Massachusetts, 76 per cent; New York,
New York, 98 per cent; Philadelphia, Pennsylvania, 99 per
cent; Washing·ton, D. C., 100 per cent. No figures
page 112 ~ are available on other commodities, but we think
it safe to say that anywhere from 20 per cent to
90 per cent of tl1e total movement would be by truck, depending upon the nature of the commodity, its perishability,
the distance involved, the availability of rail service, and
things of that kind.
Q. Now are these trucks usually f arm-ow~ed, or are they
for-hire carriers?
A. A relatively small percentage of the total movement out
of state would be in farm.trucks. Farm trucks generally are
used on a short haul basis. Generally, farm drivers dislike
intensely being tangled up in the congested traffic of the
larger metropolitan consuming centers and for that reason,
among others, stay away; they ]et somebody else do that longdistance hauling.
Q. And that somebody would he a for-hire carrier?
A. Long-distance for-hire carriers, yes.
Q. Now are the for-hire trucks that are used· in this movement owned by Virg'inia owners of out-of-state owners, or
bothT
A. I wouldn't have any specific :figures on th~t. My estimate would be that about half would be owned by Virginia
concerns and about half possibly by out-of-state
page 113 } concerns.
Q. On wliat would you base that estimate?
A. More observation than anvtllinQ: else.
Q. You have previously te~tified tl;-at the market value of
farm products for the year 1951 was in excess of $500,000,000.
What are the raw materials and supplies from which this
income is derived; tlle principal ones f
A. Well, the principal ones would be commercial feeds, of
which in 1951 we used in Vir~inia a total of 831,000 tons; commercial fertilizers in 1951, a total of 857,000 tons; lime for
acid soil treatm~nt in the same vear. a total of 800,000 tons
and, of course, in addition to this, Virginia farmers spend
many billions
dol1ars eacl1 year on such equipment as tractors, combines, hay hale rs, harrows, pick-up trucks. automobiles, water pumps, thingR of that kind. l\fost of that, of
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course, comes from out of state and in a number of instances
moved by motor truck.
Q. Can you state whether the amol1nt that was moved by
motor truck would be a substantial amount?
A. It would be definitely a very substantial am.ount.
Q. Assuming that the abandonment of the present reciprocity policy would result in substantially depage 114 ~ creased truck service or increased charges for, or
both, what would be the effect on the farmers of
Virginia?
Mr. Gay: I object to that question as calling for a pure
matter of opinion.
A. Our opinion iR that it would be very bad. We discussed
this matter sometime ago with our board of directors that
represents the various sections of the state and it was likewise their opinion it would be bad.
Mr. Gay: I object to that as purely hearsay.
A. (Continuing) We would, of course, if this was done,
lose the competitive influence of the trucking industry and
the loss of this competition would tend to increase rates. We
would lose the convenience of direct farm-to market movement of farm commodities m~ing these long·-distailce trucks,
backing up to the farmer's door and hauling directly to the
consuming centers without any intermediate handling-. We
would lose the advantage of fast moving of perishable commodities and without such fast movement we suffer a considerable loss in quality, and when the quality is lost the consumers don't pay very w<?ll; that means a reduced volume of
production and loss of income.
Then in areas like the Northern N eek of the
page 115 ~ State tlley are entirely without rail service and
in many cases would he forced out of the production of some of these perishahle commodities and forced into
the production of less profitable crops. The sum total effect.
in our opinion, would be poorer service and hi~her cost and
less net expendable income for Yirginia farmers.
Mr. Gay: I would like to note a specific objection to that
question on the ground there is no basis for the assumption
upon which tl1e witness' answer has been predicated, and
specifically to the answer for the reason it is purely an opin-
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ion and conjecture on the part of the witness, and is irrelevant and immaterial to the issue in this case.
By Mr. Blackwell:
Q.. What is the importance of interstate truck movement to
Virginia agricultural interests¥
A. It is a very important thing, this interstate movement ..
We produce ·ourselves very few of the items we require in
farm products, they generally come from the larger manufacturing cente:rs, and we consume relatively little of our
total agricultural production here in the state. Our products, for the most part., are exported and the
page 116 ~ things we consume a re supplies and the things
that enter into our high standard of living and
are generally imported from the larger centers of the N ortb.
l\Ir. Blackwell: All right, that is all.
Mr. Gay: I would like to make a general notation of my
motion to strike the total testimony of this witness on the
ground of irrelevancy and imrnaterialty; on the further
ground that as is obvious from most of his answers, it is
opinion testimony and inadmissible for that reason, and
should be stricken, all of it, as irrelevant to the · issues in
this case. Without waiving any of the foregoing objections,
I will examine the witness briefly

CROSS EXAMINATION.
By Mr. Gay:
Q. Mr. Hubbard, you gave certain percentages of the total
commodities moving interstate to Atlanta and various places
south and north. I think you us~d fruits and vegetables as
an illustration and said 85 per cent went to Atlanta, for instancepage 117 ~ A. The figure to Atlanta, sir, was 86 per cent.
Q. -86 per cent moved by truck. Did the source
of that information indicate the quantities of commodities
moved?
A. No. I think that could be obtained, if you wanted it.
Q. All you stat~ is that if 10 truckloads during t1Je yem·
moved between Richmond and Atlanta, 86 per cent of those
tenA. But I didn't sav ten.
Q. But you don't know a~:ain; can't say what they were..
My question was the effect of your testimony as it now appears on the record is that without information as- to the
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quantities moved, these percentages really are meaningless,
is that not so, as to a showing of the volume moving out of
the State of Virginia by motor truck¥
A. I wouldn't say they are meaningless because we know
the quantities moving to these points are considerable and
I think that information can be obtained for the record if·
you wish it.
Q. You don't have iU
A. No, sir, I don't have it with me, sir.
page 118 ~ Q. You also said you had no knowledge of what
proportion of the common carriers moving commodities interstate were owned by what we call in this case
domestic carriers or Virginia owners and what part was
owned bv out-of-state carriers. Diel I correctlv understand
you?
"'
·
A. That is correct.
Q. So., without any showing of the relation of one to the
other, .the answer which you made to the question involving
the estimation of the effect on commerce flowing out of Virginia which you were asked is really meaningless, isn't it?
A. No, I wouldn't say that.
Q. Do you· know how this so-called gToss receipts tax operates on domestic as distinguished from out-of-state carriers?
.A. I believe I do, sir. The domestic carriers pay it and
the out-of-state carriers do not pay it, provided the states
in which they are domesticated do not assess a similar tax
on Virginia. I think that is right.
Q. The Virginia carrier pays the gross receipts tax on the
intrastate for all commodities handled in the state and also
pays a proportion of the tax on the interstate mileage; isn't
that iU
page 119 ~ A. I don't know a bout that.
Q. You don't know just what percentage of
these common carriers you have been referring to engaged in
interstate business are Virginia corporations, or what we
call domestic carriers in this case, and outside of the state?
A. I think I gave that estimate as a.bout 50 per cent either
way.
Q. On what do you base that estimate?
A. Observation.
Mr. Gay: That is all. Thank you, sir.
Mr. Blackwell: No further questions .
.And further this deponent saith not.
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VIALTER F. 1\foCALEB, JR.,
called on behalf of the intervenors, being first duly sworn,
deposed as follows :
·
DIRECT EXAMINATION.
By Mr. Blackwell:
Q. Will you please state your namet
A. v\T alter F. McCaleb, Jr.
Q. \Vhat is your address, Mr. McCaleM
page 120 ~ A. Cl'addockville, Virginia.
Q. \Vlwre is Cracldockville?
A. In Accomac County, Virginia.
Q. And what is your occupation, sir Y
A. I am Executive Secretary of the Association of Virginia Potato and Veg·etable Growers.
Q. Are you aliso a producer?
A. I am, sir.
Q. ·what is the Association of Virginia Potato nncl Vegetable Growers?
A. The Association of Virginia Potato and VeQ:etable
Growers is an organizntion eRta blished to further the production and marketing· and research of potatoes and vegetables
grown in the five-rount~r tm:la of Acconrnc., Northampton Princess Anne, Norfolk, and Nansemond Counties. In addition
to these things, the Association engages in research, cooperates with the Virginia Truck Experiment Station in Norfolk, Virginia; propagates breeders' seed stocks and in every
respect endeavors to represent the interests of the potato
and vegetable farmers of this area.
Q. How many farmers does your organization represent T
A. Our or~anization represents 1,009 farmers
page 121 ~ as of July 31, 1952, all of whom are located in the
:five-eounh' area describ(}d a hove.
Q. ·what portion, 01· what part ·of the Virg'inia potato and
vegetable industry is concentrated in the counties in that
area T
..
A. In excess of 85 per cent of the commercial production is
concentrated in these five countie~.
Q. Approximately what is the size of the industry in terms
of market value in a nor-mal vearY
A. When you are dealing- with potatoes and vegetables you
are. of course, dc1l linQ." with commodities whose nrires fluctuate
very violently. It therefore becomes a difficult thing to say
what is a normal year. To use averag·es, it would average
figures of approximately $45,000,00.0.
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Q. Can you estimate what portion of the crop is sold in
Virginia and what portion is sold elsewhere Y
A. This figure that I am g·oing to give you is an estimate,
but it is derived by statistical sampling methods from contacts with both growers and shippers in our five-county area.
The :figure is 98 per cent going out of the Commonwealth of
Virginia, an~ ~ per cent remaining for distribution in Virg1ma.
page 122 } Q. What are the principal markets Y
A. The principal markets for the out-of-state
movement are New York, Philadelphia, Boston, Scranto~·
Pittsburgh, Buffalo and to some extent in certain crops, Toronto, Canada, and Montreal ,Canada.
Q. Are Virginia products in these markets well accepted
competitively?
A. Unfortunately, Virgfaia potatoes and vegetables for
many years were discriminated against in the other markets
due to the fact that distance from these markets meant that
our produce arrived in poor condition. In the last twenty
add that there are numbers of instances where farmers own
hauled in quick-moving motor trucks, our products are beginning to obtain the kind of acceptance which we know that
their quality really merits. Nevertheless, we are still handicapped in the markets by our past reputation when we depended on more primitive modes of transportation.
Q. Can you state what proportion of the crop is shipped
by trucks?
A. Yes; slightly in excess of 80 per cent of the potato and
vegetable produce of tl1~se five counties is shipped by motor
truck. This is not based entirelv on observation,
page 123 ~ but again is bas~d on the applica·tion of statistical
sampling procedure8 obtained from shippers and
growers and applied to total volumes of production.
Q. Are these trucks usually owned by the farmers or
owned by for-hire carriers of some sort?
A. Approximately 60 per cent of the motor trucks used in
the movement of our produce are owned by carriers for-hire,
approximately 40 per cent are owned by farmers. I might
add that there are numbers of instances where farmers own
their own trucks, m;e these frucks for the transportation of
their own produce and nlso operate as carriers for-hire as a
sideline during the period of the year in which their own work
does not demand use of the truck.
Q. The for-hire trucks are ali owned by Virginia owners,
or are there any out-of-state owners?
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A. The distribution of Virg·inia owned as against out-ofstate ownership is approximately 50 per cent.
Q. What would be the effect on your industry of any law
or decision which substantially decreased truck service or increased the charges therefore t
Mr. Gay: I want to object to that question specifically as
embodying an assumption for which there is no
page 124 ~ showing of justification in this case and therefore
any answer to it would be irrelevant and immaterial.
A. Based on the assumption stated in the question, such a
result would be disastrous to the economy of the five-county
area represented by the Association of Virginia Potato and
Vegatable Growers. I would like to point out that condition
of a perishable crop at the time it reaches the terminal market
is critical.
Mr. Gay: May I interrupt just a moment f I want to object to the first sentence of the witness' answer to the foregoing question as purely hearsay and opinion; the balance
of it is argument.
A. ( continued) I would like to take a moment to mention
specifically by name the important vegetable crops produced
in our area. These white potatoes, sweet potatoes, tomatoes,
kale,, spinach, cabbage, collards, turnip greens, sweet corn,
squash, cucumbers, peppers, snay beans, and strawberries.
If we take a crop such as tomatoes, which rates third in importance in our area, you can readily see that tomatoes
loaded in baskets and handled two or three times
pag·e 125 ~ ancl arriving· at the markets two or three days
after; become and will obviously be unsalable.
Speed in the handling of this crop and of many others produced in our five-county· are.a is of vital necessity.
The advantage of motor truck transportation as against
all others is that the farmer may load his crop in the field
directly into the vehicle which will transport it to the terminal
market. All of the crops mentioned above are perishable.
Obviously, some of the more not perishable in the same degree as others. Our experience has been that poor condition
is the basis for price discrimination against Virginia produce.
Without the most rapid movement to the terminal markets
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from the field, it is impossible to give to the terminal markets
a product which will command reasonable prices.
I would also like to point out that the flexibility of motor
truck transportation and the rapidity with which the product
can be sent to the terminal markets are of major marketing
importance inasmuch as a shipper or gTower can determine
just a few hours in advance of the shipment of his product
the particular market to which it would be most advantageous
to deliver his crop. In other forms of transportapage 126 ~ tion wl1ere the grower is committed to a transportation of two or three days at least, it is impossible for him to change the destination of his particular
crop until after it may be too late to take advantage of a
favorable market condition elsewhere.
From the facts stated above, I believe that you can see
how important to us potato and vegetable growers a constant,
unimpeded, abundant and economical supply of motor truck
transportation would be to us.
I think you can readily see how anything which would militate ag·ainst this abundant, economical supply of motor truck
transportation would be a tme disaster to our farming economy in our five counties.
Mr. Gay: I want to note an objection to this argument of
the witness as being wholly irrelc-want and immaterial on the
issue whether or 'not the statute involved in this case does
or does not require the imposition of the 2 per cent tax on
the gross receipts of out-of-state or foreign interstate carriers and I move that the whole of it be stricken as irrelevant,
immaterial and incompetent.
Mr. Blackwell: That is all.
page 127

~

CROSS EXAMINATION.

By Mr. Gay:
Q. Mr. McCaleb, do you know whether carriers who are
engaged exclusively, or solely, in the transportation of farm
products are exempt if they are engaged in interstate commerce and are required to have an I. C. C. certificate?
A. Could you speak a little bit louder, 1\1:r. Gay? I get the
nature of your question to mean that if a carrier for-hire is
engaged entirely in the hauling of agricultural or seafood
commoditiesQ. No, I confine my question to farm products. Do you
know with the general familiarity you appear to have with
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the subject whether or not carriers engaged in the interstate
transportation or farm products are required to obtain what
we call an I. C. C. certificate Y
·A. To the best of my knowledge, they are not so long as
they haul exclusively agricultural commodities. However,
most of these truckers due to the nature of the seasonal requirements of agricultural commodities cannot afford to haul
only agricultural commodities because we produce our crops
during a relatively short period of time and they
page 128 ~ obviously are not going to lock up a truck six
months and wait until our next market or some
other agriculture market opens up.
Q. Then these truckers you speak of who are engaged exclusively in this type of transportation during the seasonal
movement of farm products you say engaged in the transportation of other products at other seasons of the year Y
A. That is correct. Some of them engage in other jobs
during· the season in the year of less loads.
Q. You say you think 50 percent of these trucks engaged
in this seasonal business are Virg·inia owned and about 50
percent of them are foreign owned f
A. Approximately.
Q. I think you also stated that about 60 percent of these
trucks are owned by what you call for-hire carriers and about
40 percent by farmers; is that correct!
A. That is correct. I believe I amplified that by saying
that even though a truck may be owned by the farmer primarily for his own purposes, he may still engage in carrying
for-hire during the part of the year that he does not need the
truck for himself. It is still a farm-owned vehicle, however.
Q. I asked you, irrespective of the use to
page 129 ~ which be migl1t put it at other seasons?
A. That is correct.
Q. Do you know whether these Virginia owners, of whom
you say 50 percent of the total consist of, have exemption
under Virginia law, that section of the Motor Vehicle Code
which provides that motor vehicles used exclusively in carrying livestock, poultry, poultry products, buttermilk, fresh
milk and cream, meats, butter and cheese produced on the
farm, fish, horticultural or agricultural commodities and for~st products, including lumber and staves, or in the transportation of farm supplies being delivered to a farm or
farms which are exempt under the Virginia act, have the
benefit of that exemption Y
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A. If the use is exclusively for the purpose you said, my
understanding is that they are exempt.
Q. The statute, without putting you on the burden of construing the law, says while used exclusively in tha.t they shall
be exempt from the tax. Isn't it true, if that is a correct
interpretation of the law, while used for the purpose with
which you are concerned, this tax would be inapplicable because it is exempt under the Virginia Lawf Isn't that so?
A. I am not a lawyer and will have to accept
page 130 ~ your interpretation of the statute. However, I
would like to make this observation, that the
farmer who you mig·ht say is a casual carrier for hire cannot
afford to turn down the profitable business represented by
return loads; for example, hauling a load of sweet corn to
Philadelphia, he has an opportunity to bring back a load of
oil for a distributor on the Eastern Shore of Virginia, for
example.
Q. Your assumption is, aJ1d the basis of your testimony
with respect to these dire consequences that are going to ensue-the assumption put to you in tl1e question is based on
the conclusion that none of these Virginia owners claim an
exemption under this statuteA. I don't think I made the statement one way- or the
other. ·
Q. Let me finish the question-because they are using their
trucks for the purpose ref erred to in the statute as I have
called your attention to.
A. I think the assumption in the basic question and, of
course, which prompted my answer, was that anything which
would reduce the movement or impede the movement, make
more expensive the movement of motor trucks would be a
disaster to our potato and vegetable economy.
page 131 ~ Q. Well, if it can be assumed that the exemption to which I referred is applicable and that
this 2 percent gross receipts tax is not, for the reasons we
have been discussing, enforcible against the type of interstate
movement you have been referring to, then your apprehensions are not well founded, are they?
A. It seems to me your question leads us away from the
main point at issue:
A. Will you answer it yes or no, or that you don't know,
and if you want to explain your answer, you may do so.
A. \Vill you repeat the question again?
Q. Well, if it can be assumed that the exemption to which
I referred is applicable and that this 2 percent gross receipts
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tax is not, for the reasons we have been discussing, enforcible
against the type of interstate movement you have been referring· to, then your apprehensions are not well founded,
are they?
·
A. Before answering that question, Gentlemen, I would
like to reserve the opportunity to study the exemption ref erred to in the question.
Q. Well, I will put it to you in the form of an
page 132 ~ assumption, you make assumptions for the counsel for the intervenors and I will ask you to answer my question on "the basis of my assumptioi1 that the
applicability of the law is correct.
A. Would you repeat that question again, sir?
Q. "\Vell, if it can be assumed that the exemption to which
I referred is applicable and that this 2 percent gross receipts
tax is not, for the reasons we have been discussing, enforcible
against the type of interstate movement you have been referring to, then your apprehensions are not well founded,
are the?
A. I would say that based on my superficial knowledge,
from the legal standpoint and if the assumption in Mr. Gay's
question is correct, I would say my apprehensions insofar as
they apply to this specific issue might possibly have to be
revised.
Q. Are you sufficientlv familiar with what goes on in this
industrv·
A. What industrv are you referring to; to the potatoes and
vegetable industry or the motor carrier industry?
Q. Both insofar as it relates to the transportation and
marketing of potatoes and vegetables in the five counties
about which you said your Association was prinpage 133 ~ cipally concerned.
A. Yes, sir.
Q. Are you sufficiently familiar to know whether the owners of the 50 percent of the trucks that are transporting these
commodities pay tl1is 2 percent gross receipts tax or not?
A. You are referrinr~ to the 50 percent of Virginia owned
trucks?
Q. You said, as I understood your direct testimony, that
50 percent of tl1e for-hire trucks engag·ed in tbis crop movementA. You saidMr. Gay: Just a moment. If you will be patient, I will be
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patient, and I will be able to finish the question and you will
be able to answer it.

Q. You said, as I understood your direct testimony, that
50 per cent of the for-hire trucks engaged in this crop movement are owned by Virginians, and 50 per cent by -out-ofstate owners. Do I correctly state your testimony?
A. Yes.
Q. Do you know from your familiarity with the
page 134 ~ matters about which you have been testifying
whether these Virginia owners are paying· this
tax¥
A. I am not sufficientlv familiar to make a conclusive statement on the matter. I do know of a few instances where we
have personal lmowledg·e of the individual's operations that
they do pay the tax, although those operations are such that
they also engage in other forms of hauling for hire over and
above vegetables.
Q. Well, was the tax computed on the basis of the gross
receipts derived from their entire business or that part other
than the movement of farm products?
A. I don't know.
Q. Do you know whether any of these out-of-state owners
have been paying this tax?
A. To the best of my knowledge, they have not.
Q. On what facts do you base this knowledge that you speak
ofY
A. I believe the present reciprocal agreements make it unnecessary for out-of-state truckers to pay any tax on their
Virginia mileage.
Q. That is just an assumption that you make
page 135 ~ in the lig·ht of what you understand to be the condition of the law, is it not?
A. I have what I believe substantial information on the
fact that no tax has been collected. I have not actually seen
the books of the State authorities, but I know there has been
no endeavor to collect this tax.
Q. What you are saying is the State Corporation Commission has not assessed or collected any 2 per cent gross receipts
tax from these out-of-state carriers?
A. That is correct. Of co~rse, in past years, I understand
that was done; I am speaking of the current condition.

Mr. Gay: That is all.
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And further this deponent saith not.
(The further taking of depositions was adjourned until
tomorrow, September 4, 1952, ten o'clock a. m., -at the same
place.)
page 136 ~

Offices of Tucker, Mays,
Cabell & Moore,
Richmond, Virginia,
September 4, 1952

Met pursuant to adjournment.
Present: Hunton, ·wmiams, Anderson, Gay & Moore, Mr.
Thomas B. Gay, Mr. H. Merrill Pasco, Counsel for petitioners.
Shewmake, Gary, Goddin & Blackwell, Mr. Oscar L. Shewmake., Mr. William :M. Blackwell, Counsel for certain intervenors.
Tucker, Mays, Cabell & Moore, Mr. David J. Mays, Counsel
for certain intervenors.
Mr. Henry T. ,vickham, Assistant Attomey General, Counsel for respondents.
~

C. FAIR BROOKS,
called on behalf of certain intervenors, being first
duly sworn, deposed as follows:

page 137

DIRECT EXAMINATION.
By Mr. Blackwell:
Q. Will you please state your name and address for the
record?
A. C. Fair Brooks; President, Brooks Transportation Company, Richmond, Virgfoia.
Q. Brooks Transportation Company, Inc., is one of the intervenors in this pe1)ding· suit?
A. That is right.
Q. What is Brooks Transportation Company, Inc.?
A. It is a common carrier, a motor transportation company
holding a certificate from the I. C. C. hauling general commodities.
.
Q. You likewise are eng·aged in some intrastate commerce f
A. We have intrastate certificates in the State of Virginia;
also.
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Q. Do you not have an affiliated company which likewise
is in the motor transportation business f
A. We do.
page 138 } Q. What is tba t?
A. Brooks Transfer & Storage C.ompany, Inc.
Q. And what is its principal business 1
A. Household goods transportation, serving I think thirteen states on our own and in cooperation with the United
Van Lines serving the whole United States and Canada.
Q. How long have you been in the motor transportation
business!
A. Since 1922.
Q. And when was Brooks Transfer Company!' Inc.,
formed!
A. 1931.

Q. I believe you advertise that your family has been in the
transportation business for three g·enerations Y
A. We have been in business since 1878. My father operated individually until about 1926 when Brooks Transfer
& Storag·e was incorporated.
Q. Since the fomiation of the Brooks Transportation Company, what positions have you held with that company!
A. Well, I held the position of Secretary and Treasurer
of the corporation up until my brother's death, which was
in 1948, I think, and at his death I then became President of
the company.
page 139 ~ Q. Are you connected with the Virgfoia Highway Users Association, Inc., another of the intervenors in this suit?
A. I have been-I am one of the charter members, helping
to form that corporation in Charlott~sville, Virginia and was
its first president. I have served on the board until year
before last when I was taken sick and had to give it up.
Q. Are you still active in its affairs 1
A. lam.
· Q. Getting back to Brooks Transportation Company, what
are your principal terminals?
A. We have terminals in New York City, Linden, New
Jersey, Philadelphia, Pennsylvania, Baltimore, l\Ia1·yland,
Washington, D. C., · Lynchburg,, Roanoke, Virginia, and our
main terminal in the Citv of Richmond.
Q. And from the standpoint of the volume .of traffic what
are your principal routes Y I am not now asking for highway numbers, but rather terminal points.
A. Our principal routes are from l1erc to New York City,
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serving· the locations where we have terminals and also intervening points of the entire No. 1 Hig·hway over which we
have rights. w·e -also serve from Richmond on
page 140 ~ entirely intrastate business, Farmville, Roanoke
and Lynchburg· , Virginia. We have rights in
North Carolina out of Danville covering· the whole state,
extending into Greensville, South Carolina, which we are not
serving on a continuous basis at the present time, but operating on our rights.
Q. Approximately how many tractors and trailers has your
company?
A. Approximately around 172 tractors, and 240 trailers, I
think. That does not include the pick-up and delivery which
we have at other points out of the city and in the City of
Richmond, but the overall picture including the cars, tractors,
and trailers is about 589 pieces of equipment.
Q. Your original answer as to the tractors and trailers was
the over-the-road equipment?
A. That is right.
Q. Now dealing with your over-the-road equipment only,
is that licensed with license tags in Virginia¥
A. All of them.
Q. Is any of that equipment licensed in any of the other
states in which you operate T
A. It is not.
Q. Does your company pay the Virginia 2 per
page 141 ~ cent gross receipts tax?
A. w·e do.
Q. On both intrastate and interstate!
A. Both.
Q. Do you pay any other tax in the other states in which
you operate with the exception, of course, of the fuel tax
which you will pay wherever you buy fuel?
A. No., we do not, except on pick-up and delivery domiciled
in those terminals out of the state; we pay the license in those
states.
Q. That is for the local equipment~?
A. Local equipment, only.
Q. Have you at any time paid any road taxes in any of the
other states, and, if so, what?
A. Yes, we have. At one time we paid a gross receipts tax
in the State of Pennsylvania, at which time on account of
reciprocity we were given refund slips which the State of
Pennsylvania does not give any money back on to anybody,
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but gives you those slips which in turn we used to buy license
plates for the trucks domiciled in that state.
Q. Do you know what taxes the other states have in the
form of road taxes or equipment taxes; that is,
page 142 ~ the other states in which you operate?
A. You mean license plates?
Q. License plates or gross receipts, or wlmU
A. Well, I have made up a list which I have on hand here
that gives you a clear picture of the licenses in the other
states which I know Mr. Blackwell will be glad to exhibit here
which will give a clear picture.
Q. This list that you are discussing I hand you now; is that
right?
A. Yes.
Q. Was this list prepared for you by your auditing department and other employees?
A. It was prepared by my Secretary and Treasurer of
Brooks Transportation Company.
Q. And what does it purport to show¥
A. It purports to show that if reciprocity is discontinue~
in the State of Virginia, that we will be faced with the payment of taxes in those other states in the amount of license
plates of $319,187. That does not include additional taxes
on personal property, sales taxes which we figure will run
us up to approximately around $400,000. I may bring out
this, that every piece of equipment that we buy
pag·e 143 ~ that runs into l\:Iarylancl we have to pay a sales
tax on before we can get license plates.
Q. This is just the cost of the license tags, themselves Y
A. That is rig·ht.
Q. And does not include whatever other taxes might follow
as incident to buying a license tag!
A. That is right.
Mr. Blackwell: "\Ve would like to file this as Intervenors'
Exhibit No. 1.
(]~.,iled and marked Intervenors' Exhibit No. 1.)
Q. The total for the five states and the District of Columbia
would then be $319,187, is that correct?
A. That is correct.
Q. That is based upon t.he equipment that you are now operating?
A. That is correct.
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Q. And as this appears to be a multiplication process, additional equipment would increase the rate t
Mr. Gay: Not increase the rate.
Mr. Blackwell: I mean increase the amount.
A. Yes. I might be able to bring· out something
here. "\1.,,7e didn't include North Carolina in here
because we don't have the fig:ures on it., and that is
6 per cent on gross receipts in North Carolina, which is in
lieu of all other taxes in that state. I haven't !mt that in here
and couldn't furnish it.
·
....
Q. ·what would be the effect of the payment of these taxes
to the states indicated on vour business?
A. We just couldn't operate, that is all.
page 144

~

Mr. Gav: What taxes do vou meant
Mr. Bh1ckwell: I mean the $319.187.
Mr. Gay: I want to object to that question and any answer
thereto and to the statement previously filed by the witness
as irrelevant and immaterial. There is no question involved
in this case with respect to reciprocity or with respect to the
license tags, taxes imposed by Virgfoia or any othC'r state.
By Mr. Blackwell:
Q. From the geo@;raphical location of Virginia, it is obvious that Virg-inia motor carriers can goo only north, south or
west. Which is the principal movement of all of the traffic
of the Virginia motor carriers, taken as a whole f
page 145 ~ A. Between here and New York and the eastern
states.
Q. The operations of Virginia motor carriers again as n
wl1ole would involve the payment by -the other carriers, if
such were applicable, of an amount of license taxes to the
states here innumerated, based, of course, upon the amount
of their equipmenU
A. That is correct.
Q. From your knowledge of the industry, Mr. Brooks, what
would be the effect of having to purchase license tags and so
forth in the other states on the other Virginia motor vehicle
carriers?
Mr. Gay: I object to that question for the same reasons
heretofore stated; that is, that that deals with an element of
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reciprocity that is not involved in this case. By element I
mean a form of license tag and taxation.
A. They would be forced to purchase license plates in all
the states in which they operate if reciprocity were discontinued in this state.
Q. My question was what would be the effect on their operations f
A. The same as we, practically put out of busipage 146 ~ ness, because your operating profit is not enough
to pay for it.

l\Ir. Gay: I move to strike out the answer as it is clearly
an opinion and supposition of the witness.
By Mr. Bleckwell:
Q. Do you know whether the operating· statements of all
carriers licensed under the Interstate Commerce Commission
are published!
A. They are. A report has to be made yearly to the I. C. C.
of the amount of business and to the State Corporation Commission both, which gives a clear picture to the public what
the trucking business has done.
Q. Do you have access to thm,e statements f
A. We do. The A. T. A. puts out a large book of all the
carriers in the United States which we can immediately turn
to and find out their ratio and everything complete.
Q. Do you 01; not have a ~eneral idea of the operations of
the other Virginia motor carriers 1
A. '\V ell, they vary,, yes. Most of them run around about a
96 to 98 bracket.
Q. And what do you mean by a 96 to 98 bracket f
A. That is 4 or 2 per cent. Some of them are a
page 147 ~ little different from others. Southern carriers
are living more profitably on acount of the rate
of pay, and so forth.
Q. "What is the A. T. A. f
A. American Trucking Association, which is composed of
an association of all truckers in the United States with the
state associations being· party members to the national association.
Q. And by your answer previously you mean that theMr. Gay: I haven't interrupted before, but I have to do
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so if you continue to lead the witness as you are doing, and
I hope you won't compel me to do that.
Mr. Blackwell: This question you will probably not object
to when I get through. It is a leading question, and if you
do, I will withdraw it.
Q. By your last answer you mean the 96 or 98 per cent to
which you have referred is the cost of the operations, as
against gross receipts and the remaining 2 to 4 per cent is
the profit in relation to g:ross receipts 1
A. That is right.

Mr. Blackwell: Do you have any objection to that, Mr.
GayY
page 148 ~ Mr. Gay: Not to its substance, but the form,
but I don't press it.
By Mr. Blackwell:
Q. When was the Virginia Highway Users Association
formed, do you recall Y
A. I think it was in 1931. I am not sure. I think that
would show on their charter; maybe the magazine has it on
it. I think it was in 1931, but it was right along about that
time.
Q. The General Assembly of 19:32 enacted a new Motor Vehicle CodeA. That is rig;ht.
Q. vVere you individually and in your capacity as an officer of Brooks Transportation Company, Inc., and the Virginia Highway Users Association, interested in that legislation?
A. I was.
Q. What part, if any, did you take in the discussions at the
General Assembly prior to and up to that legislation T
A. I was very active up there ou that legislation and particularly the reciprocity part of this Act, to maintain reciprocity in the State of Virg'inia with the other
page 149 ~ states. At that time Mr. Fouciulli., who lived in
Alexandria or Lynchburg-he and I practically
drew this reciprocity bill; we bad no attorney at that time.
By Mr. Gay:
Q. That was the 1932 Act?

A. Yes.
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By Mr. Blackwell:
Q. Now by this reciprocity section, do you mean Section 23
of the Motor Vehicle Code!
A. I do.
Q. And particularly sub-section ( e) reading as follows:
'' N otwithstandi~g the other provisions of this section the
Director, with the consent of the Governor, may extend to the
owners of foreig'Il vehicles operated in this state the same
privileges which are granted by the state, district or country
wherein the owners of such foreign vehicles are resident, to
the residents of the State of Virginia operating· such vehicles.
in such state, district or country."
A. That is right.
:Mr Gay: ·what page of the Acts is that f
Mr. Blackwell: 630.

.
page 150

Q. At the time tliat you were active in securing
the adoption of the particular section and subsection, what was your understanding of tbe purpose and accomplishment of this A.ct?
~

Mr. Gay: I object to that as wholly irrelevant and immaterial. What the Legislature has said constitutes the law,
not what Mr. Brooks understood to be the legislative intent.
By Mr. Blackwell :
Q. To change the question, what did you intend to accomplish by the particular sections referred to 1
Mr. Gay: Objection to that question as wholly irrelevant
and immaterial. It is not tl1e individual intent that reflects the
purpose of an Act of the Legislature, it is tlie language the
Legislature has used.
A. When the bill was passed, or it was put in there, especially at that time, we Imel quite a fight here with tlie railroads,
who at that time were trying to do away with reciprocity
and I don't remember the bill, but they had a bill up there
at that time to bring up and make us pay taxes-all foreign
vehicles passing through tl1e state and everything else. ·to
pay taxes in this state. We, in turn, had this act
.page 151 ~ passed so that reciprocity could be had between
states and we were very successful in getting it
through because if we badn 't done it, the trucking companies
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were growing very rapidly and the railroads were fighting
us. This was the first. year thev reallv were out to beat us.
They were in there trying to bre.ak up reciprocity and reduce
the load limit and everything else, and that was the whole
outcome of the situation in the Legislature.
Q. You did not answer in that what your intention was as
to what was to be covered by this reciprocity act.
A. Our intention was to cover the license plate., gross receipts tax and whatever taxes were at that time trying to be
imposed upon the foreign carriers.
Mr. Gay: Objection for the same reason as heretofore assigned.
By Mr. Blackwell:
Q. Subsequently, I believe it was interpreted that the
above section did not extend reciprocity towards gToss receipts taxes t
A. The State Corporation Commission ruled at that time
when they wanted to collect the 2 per cent on foreign carriers
that it did not cover reciprocity on the gross repage 152 ~ ceipts tax. I think Mr. Steele can bear that out
because he himself was auditor at that time and
examined the books of both the state carriers and the common
carriers out of the state.
Q. Was the question of wJ1etl1er gross receipts taxes were
included in that reciprocity division of the 1932 Act ever litigated so far as you know?
A. I don't know.
Mr. Gay: Do vou mean '52 or '32?
Mr. Blackwell :. The 1932 Act.

Q. Were there any controversies Ot' discussions with various persons in authority in connection with it?
A. Yes, there were.
Mr. Gay: I object to that question and any answer thereto
as whollv irrelevant and immaterial to the matter involved in
this proceeding-.
A. (continuing) Barnwell Lines, operating· out of Burlington, North Carolina and Horton out of Charlotte, were roing·
to contest it in court and the consequence was I went down
and talked to Mr. Torn Ozlin-Judge ·ozlin, in cha1;ge of the
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Corporation Commission at that time, and after we had a
talk I prevailed upon Barnwell and Horton to withdraw out
of the case and not bring the subject up because
page 153 ~ the Legislature was pretty near meeting again
and I thought we could get it corrected.
.Q. Your line of thought of getting it corrected, was that
the 1942 Act that you are talking about Y
A. That is correct.
By Mr. Gay:
Q. '42 or '327
A. '42.

By Mr. Blackwell:
Q. You have indicated that the 1932 reciprocity act and
the 1942- reciprocity act were both, in part at least, the result
of your efforts T
A. That is correct.
Q. Were those your individual efforts, or your efforts on
behalf of your company or all of the Virginia carriers, or
what?
A. All Virginia carriers.
Mr. Gay: I object to that question and any answer as
wholly irrelevant and immaterial.
A. (continuing) -The Virginia Highway Users .Association composed of all the carriers.
Q. What was the reason that your company and
page 154 ~ the other Virginia carriers were active in securing these reciprocity statutes?
A. Well, in 1942 in that case there, the Virginia carriers
agreed to take the increased cost of tbe license plate to cover
the loss of the State of Virginia on the 2 per cent gross receipts tax so we could maintain reciprocity between the states
rather than tax a foreign carrier on the 2 per cent gross receipts tax. The law was pass~d and we assumed the obligation of the increased taxation.
Q. I believe that was in 1946, wasn't it?
A. Yes, I was mistaken: I wag a little bit off on it.
Q. My question, though, was that was the objective of the
Virginia carriers in seeking the reciprocity statutes and reciprocity privileges 7
A. That was to open up free trade between all the states,
allowing trucks to operate on reciprocity to one state with-
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out being taxed by the other foreign state. It would have
brought on a fight between the states to make them buy license plates., or to upset things exactly what they were doing in the State of Virginia. They have a law now in the
State of Maryland at the present time on the gasoline tax
only against the State of Virginia because the
page 155 ~ State of Virginia requires their carriers in Maryland to pay taxes in the State of Virginia and
Maryland passed a similar law against Virginia two ye~rs
ag·o.
Mr. Blackwell: All right, sir; answer Mr. Gay.
CROSS EXA~ilNATION.
By Mr. Gay:
Q. Mr. Brooks, in connection with the last question and
answer, you say there is a Maryland law that applies only to
Virginia trucks opera.ting in Maryland and requires them
to pay a Maryland mileage tax similar to the mileage tax imposed by Virginia on interstate trucks of othe1· states f
A. That is correct. The la,,, states, I think, that any state
that imposes the gasoline tax on the amount of mileage traveled in that state, if it is imposed upon Maryland carriers,
they, in turn-Virginia is the only state that has that.
Q. That is a very different statement of the lawA. It points a clear finger at the State of Virginia .
. Q. The law ·is a law, however, imposing the same tax on
carriers of all states which impose a like tax, is it not?
A. That is right.
Q. Then your prior statement that Maryland
page 156 ~ imposed that tax on Virginia. carriers was not an
accurate statement, was it?
A. No, sir. Mr. Gay, the whole point is thisQ. Will you answer either yes or no?
A. What is the question?
Q. Then your prior statement that Maryland imposed that
tax ·on Virginia carriers was not an accurate statement, was
it?
A. I would have to read the law to find out.
Q. Why did you attempt to state it?
A: Because that is the way the State of Maryland pointed
its finger at the State of Virginia.
Q. As a matter of fact, there is no pointing_ of the finger at
any state·; it is merely a general law that imposes this mile-
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age tax 011 motor carriers of any state that imposes that type
of tax on the carriers of Maryland T
A. Mr. Gay, if Virginia is the only state in which it is
passed then it is pointed right straight at you. The law was
made for that state to impose it on the State of Virginia.
Q. You are talking· about the effect of the law
pag·e 157 ~ rather than its terms?
A. Well, its effect. That is the same thing.
Q. That may be your view. You filed an exhibit here, No.
1, showing· what license taxes you would have to pay in the
states through which you are operating north of Virginia if
reciprocity was not granted by these states in the sense that
as Virginia does not impose those license tag taxes on the
equipment of carriers domiciled in those states, those states
do not impose a like tax on equipment of those carriers domiciled in Virg'inia. Will you. tell me what that has to do with
the question of reciprocity in relation to the 2 per cent gross
receipts tax 7
A. Yes, sir, I can tell you that.
Q. That is what I asked you.
A. Maryland has already notified the State of Virginia if
they impose this 2 per cent g·ross receipts tax we would be
faced with a tax in the State of Virginia on that tag tax because they have no gross receipts tax. Washington is ~he
same identical way.
Q. What is the basis of your statement?
A. Because I have been into the situation of it. I think if
you go back in other statements which were made
page 158 ~ here by Mr. Joyner in the reciprocity. committee;
it was clearly brought out they would impose the
same thing· on us if we imposed the 2 per cent gross receipts
tax.·
Q. Does not the present reciprocitv statute expressly exclude from the power of the Reciprocity Board the authority
to waive taxes of this nature?
A. That I couldn't answer.
Q. Hasn't New York recently imposed a tax comparable
to Virginia's gross receipts tax, in the light of which the Reciprocity Board and the State Corporation Commission have
advised the New York authorities that reciprocity would be
suspended in Virginia as to its carriers?
A. I saw it in the paper, that is where I got my information, but I may bring this inQ. Your answer is that is a fact, is it not!
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A. That is a fact, but I would like to bring out off the
record-like to discuss with Mr. Gay one minute:M:r. Gay: I am going to ask you not to make statements off
the record.
The Witness: Then, can I ask Mr. Blackwell whether I can
•
answer the question Y
Mr. Gay: I think you have a plain right to expage 159 ~ plain any answer you make.
The Witness: I want to know if I can bring it
in because I think it is very important because
we go into New York City and we are not under the mileage
tax in New York City, we are simplyQ. Under what?
A. Under the gross receipts tax. vYe could go into the city
and so many miles out of the city and don't have to pay the
tax.
Q. In the City of New York?
A. No, sir, and I think that is very clearly brought out as
why we are not paying it.
Q. Isn't that tax a purely local city tax and not the New
York ton mileage tax T .
A. No, sir, it comes under the ton mileage tax.
Q. You are sure of that?
A. Yes, sir.
Q. Then to retain immunity you say you have, you have to
confine your operations in the State of New York to the City
of New York?
A. The City of New York and so many miles out in tlle surrounding territory.
page 160 ~ Q. I believe you stated you ",.ere mistaken in
your prior statement that the result of this effort
on your part to dissuade the North Carolina carriers from
attacking the 1932 Act or the Commission's enforcement of
it that you had gotten the Legislature to pass the present reciprocity law-that that had occurred in 1942 and not in 1946?
A. That is right; the :figures were wrong .
.Q. You said that in 1932 when this reciprocity act of that
year was enacted that it was sponsored by you and your industry for the reason that the railroads at that time had come
out and were making an open fight; that is, introduced a bill
which carried this taxation on your gross receipts. Isn't it
a fact that that bill enforcing a tax on gross receipts was rec-
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ommended by .the so-called Rodgers Commission that made
a reportf
A. I don't know, Mr. Gay; I couldn't answer that.
Q. If what I have said is a fact, you are mistaken in vour
recollection?
..
A. I may say this, that I know it was there because I was
there myself in tllat :fig·ht.
Q. I am not questioning the fact that such a bill was introduced and passed, but I am speaking about its
page 161 ~ sponsor, and that is you attributed it to the railroads whereas my recollection is it was the recommendation of the Rodgers Tax Commission.
A. The railroads were there :fighting to impose it.
Q. That is a different matter. You stated the railroads
had this bill introduced and I want to keep the record straight.
A. It is a whole lot of things done in the back when you
get into a bill in the Legislature and you see it in there. and
the railroads pushing right against you. Maybe it was
started by the Rodg·ers Commission, but still it was there.
Q. Then you said a moment ag·o in connection with my inquiry as to what you thought was tl1e pertinency of this Exhibit No. 1 that these states, you were informed,- had threatened to impose license tag taxes on Virginia carriers if Virginia imposed this 2 per cent gross receipts tax. Are you
familiar with the fact that Virginia has a reciprocal-socalled reciprocal agreement with several of these states with
reference to taxation T
A. Yes, I know they have reciprocity with them.
Q. Don't those agreements expressly provide that if one
of the signatory parties refrains from imposing
page 162 ~ license tag taxes on the equipment of carriers of
a foreign state, that the foreign state would not
impose a license tag tax on the carriers of Virginia.
A. Mr. Gay, you have to bring· outQ. ·wm you answer my question yes or no and then you
can explain iU Isn't that a fact?
A. That is a fact.
Q. Now, do you want to explain iO
A. Well, they may have it on license plates, but the
2 percent gross receipts tax involved in the situation all the
way through-my understanding· is those states immediately
as soon as the 2 percent gross receipts tax is imposed upon
the carriers coming into Virginia-they will immediately, not
having· a gross receipts tax-they will declare· that they will
l1ave to buy license plates.
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Q. You have just said what you said before.
A. I can't say any more.
Q. That has nothing to do with the question I asked you.
If either one of these states having this reciprocal agreement
were to do what you say they threatened to do, Virginia, of
course, would be free to impose the license tag tax on the
equipment of their carriers moving into Virginia.
page 163 ~ A. That I don't know, but let me bring this to
your attention, that Virg-inia is a bridge state,
more southern carriers going· into those states than coming
down here, indicating the freight movement moves up there
and not sou th.
Q. That is a matter of degree. The effect of your testimony, as I understand it, is to advocate a policy that common
carriers, or contract carriers of property moving interstate
should not pay taxes on their g-ross receipts?
A. It is ; that is correct.
Q. And that they should use the highways of the states
other than the state where their own equipment is registered
free of cost 1
A. They don't use it free of cost.
Q. As far as any gross receipts tax.
A. But they pay other taxes.

RE-DIRECT EXAMINATION.
By Mr. Blackwell:
·Q. Mr. Brooks, did Mr. Gay's question in reference to the
Rodgers Commission recall to your recollection
page 164 ~ any proceedings before the Rodgers Commission?
A. I think the railroads appeared before that
Rodgers Commission on the tax proposition. I am not positive, but pretty sure they did.
And further this deponent saith not.
The further taking- of depositions was adjourned until tomorrow, September 5, 1952, at ten o'clock a. m., at the same
place.
page 165

~

Office8 of Tucker, Mays,
Cabell & Moore,
Richmond, Virginia,
September 5, 1952.
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Met pursuant to adjournment.
Present: Hunton, ·wmiams, Anderson, Gay & Moore, Mr.
Thomas B. Gay, Mr. H. Merrill Pasco, Counsel for petitioners.
Shewmake, Ga.ry, Goddin & Blackwell, Mr. Oscar L. Shewmake, Mr. William M. Blackwell, Counsel for certain intervenors.
Tucker, Mays, Cabell & Moore, Mr. David J. Mays, Mr. J.
Randolph Tucker, Jr., Counsel for certain intervenors.
Mr. Heiny T. ·wickham, Assistant Attorney
Counsel for respondents.

General,

~

HENR.Y MAGRUDER TAYLOR,
called on behalf of the respondents, being first
duly sworn, deposed as follows:
page 166

DIRECT EXAMINATION.
By Mr. Wickham:
Q. Mr. Taylor, will you state your full name?
A. Henry Magruder Taylor; agricultural statistician for
the United States Department of Agriculture.
Q. I hand you what purports to be carlot unloads of fruits
and truck crops from Virginia in six cities during the period
1948 through 1951. ,vm you identify that further, please,
sir?
A. This is a compilation of tl1e unloads by rails or truck
as reported by the Production and Marketing Administration
of the United States Department of Agriculture in its annual
report.
Q. I direct your attention to page 1Mr. Gay: Are you going to introduce that in evidence¥
Mr. Wickham: I expect to.
Mr. Gay: Don't vou think it had better be
page 167 ~ done now i
·
Mr. Wickham: I just have identified it.
Mr. Gay: If you are doing that for the purpose of identification, that is one thing_, but if you are introducing it in evidence, that is another.
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Mr. ,vickham: I am perfectly willing to introduce it in
evidence in a moment, or at this time, if you so desire. I
am simply identifying it now.
l\fr. Gay: All rig·ht, sir; do it your own way.

By Mr. "Wickham:
Q. I direct your attention to page 1 and ask you what that
purports to be-what those statistics purport to be.
A. Page 1 of the unloads at Atlanta, Georgia, of fruits and
vegetables that originated in Virginia. One column shows the
unloads received by truck converted to carlots and the other
to unloads by railroad.
Q. Page 21
A. Page 2, the carlot unloads of fruits and. vegetables or
truck crops from Virg'inia to Baltimore, Maryland.
Q. Page 3?
A. Page 3, the carlot unloads of fruits and truck crops from
Virginia to Boston, Massachusetts.
page 168 ~ Q. Page 4.
A. Carlot unloads of fruits and truck crops at
New York City.
Q. Page 5.
A. Carlot unloads of fruits and truck crops at Philadelphia.
Q. And page 6 Y
A. Carlot unloads of fruits and truck crops at Washington,
D.C.
l\lr ...Wickham: I would like to introduce this into evidence
and have it marked Respondents' Exhibit A.

(Filed and marked Respondents' Exhibit A.)
Q. Generally, Mr. Taylor, what percentages of carlot unloads of fruits and truck cr9ps move from Virginia into the
six cities you have just mentioned lJy truck as comparfld with
by rail, generally speaking Y
A. Well, the trend has been an increasing percentag·e of the
unloads arriving in these markets by truck.
Mr. Wickham: That is all.
J\fr. Gay: I want to object to the exhibit and the witness'
explanation thereof on the ground that it is inpage 169 ~ competent, irrelevant, and immaterial to any issue involved in this case. ·with that reservation,
I will cross examine the witness.
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CROSS EXAMINATION.
By Mr. Gay:
Q. Mr. Taylor, from what sources did you say this date
was prepared 1
A. From the annual reports of tl1e Production and MarketAdministration of the United States Department of Agriculture. These reports are publishP,d each year and give the
statistics for a number of cities and for all states. We have
been compiling the figures· that originate from Virginia in
the interest of orir Virginia farmers.
Q. Do the reports from which you say this statement was
prepared, show whether these carlot unloadings were from
common or contract carriers, or privately-owned trucks Y
A. There is no statement in there to show that collected by
the market reporters on the market.
Q. So that so far as the records from which this statement
was compiled, there would be no way of determining what
percentage was moved by common or contract
page 170 ~ carriers, or what by privately owned ve11icles,
would there Y
A. No, sir, as far as I know, there is not.

I'"

Mr. Gay: We object to the statement on tl1e further ground
that it is incompetent for the reaRon that it does not show the
information relative to the type of common carrier or contract
carrier affected by reciprocity as involved in this case.

Q. Coming to the statenwnt itsel( l\[r. Taylor, you say that
the trend has been toward an increased movement bv truck
over the six-year period covered by the statement. Did I correctly understand you¥
A. It is a four-yenr period, sir.
Q. My copy is so faint, I couldn't tell.
A. At Atlanta, in l 948. the nercaentaire of unloads by truck
was 73; in l 949. 82; in 1950, 78; in 1951~ Sfi; with the exception of 1950, the percentage is la rg;er than the preceding
year.
· Q. As to Baltimore, it is 100 per c~nt for t11e wl1ole period.
So there couldn't be much of a trend there., could iU
A. No, sir.
page 171 ~ 0. It was stati.c, wa~m 't iU
A. I was speaking of the six cities when I spoke
of the trend, and also speaking for the entire period. There
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were some minor changes, as I just noted in Atlanta in 1950
it did drop back.
Q. Well, the statement is really self-explanatory on that
point, is it not t
A. Yes., sir.
Q. You can argue it any way you please~?
A. Yes.
Q. Do you know anything about the applicable laws of
Virginia or the states in which these particular cities are Jo ..
cated with respect to the movement tax free on this type of
commodity?
A. No, sir.
Mr. Gay: That is all, Mr. Taylor.
And further this deponent saith not.

·w. L. GIBSON, J·R.,
called on behalf of the respondents, being first
duly sworn, deposed as follows :
page 172

~

DIRECT EXAMINATION.
By Mr. Wickham:
Q. W"ill you state your name and occupation?
A. William Lloyd Gibson, Jr.; Professor of Agricultural
Economics, Virginia Polytechnic Institute.
Q. What degrees have you?
A. I have a B. S. and M. S. Degree in Agricultural Economics from the Virginia Polytechnic Institute; I have a
Ph. D. Degree in Rural Economics from the University of
Virginia, awarded on work at the University of "Wisconsin
and at the University of Virginia.
Q. Are you familiar with the agricultural industry in this
state!
A. Consistent with my employment at V. P. I., I have a
knowledge of the ngricultural industry of the state.
Q. What are the more important agricultural products?
A. The more important agricultural products of the Commonwealth are, as sl1own by the cash 1·eceipts from mark.eting,
poultry, dairying, tobacco, livestock, fruits and vegetables,
and peanuts.
page 173 ~ Q. Can you break that down a little further and
state the more important fruits and vegetables 1
A. Our most important fruits are apples and peaches, our
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more important vegetables are irish potatoes, tomatoes, snap
beans, or green beans, sweet potatoes, sweet corn, cabbage,
kale and spinach.
Q. ·what are the principal markets for these products?
A. The principal markets for our agricultural products are
our local market and the markets in the Northeastern United
States. There is some variation by individual products, however. Our poultry we ship outside of the state principally
to Washington, Baltimore, Philadelphia, and New York and
some goes westward to Cincinnatti and the industrial centers
along the southern part of the Great Lakes as far west as
Chicago.
Q. How about livestock?
A. Our livestock goes principally outside of the state to
the three terminal markets of Lancaster, Pennsylvania, Baltimore, and Jersey City. Then we also ship to Philadelphia
and New York.
Q. How about fruits and vegetables f
A. Fruits and veg·etables are larg·ely moved to
page 174 ~ the Northeast : \V ashington, Baltimore, Philadelphia, New York and Boston. vVe also ship
considerable fruits now to the South and some is going to the
Midwest.
Q. Could you estimate tho portion that is shipped in interstate commerce?
Mr. Gay: I object to that question without some showing
of the basis on which the witness purports to testify; otherwise, it is purely an opinion which I would have to object to.
Q. Answer the question.
A.. It is difficult to get exact figures on the proportion of
our products that go outside of the state. iSome estimates
that have been prepared indicate that poultry about 75 per
cent moves out of our state., for livestock from 50 up to 66-2/3
per cent moves outside of our state, for dairying it is estimated about 15 per cent, and for our fruits and vegetables,
relying· upon the one crop of potatoes, would indieate 2/3 to
3/4. The other vegetables would probably be less than that
indicated for potatoes because of the fact that a greater proportion of them go to processing. I think the same would be
true of fruits, also.
Q. How did you arrive at these estimates?
page 175 } A.. On the poultry figure we took the total procluction and then we took the average consump-

\
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tion and multiplied it by our population, subtracted the two
figures and that gave us the volume of poultry which was
available for going out of the state and that was ehecked with
several of the poultry industries in the state to see how it
was within reasonable accuracv.
The livestock figures were taken from the study that was
made by the Auction lVIarl~ets .Association, in which they obtained the proportion of livestock going through the various
auction markets that was bought by each type of buyer and
the figures which we used were of the out-of-state buyers.
That did not, of course, include the direct shipments which
do not go through the auction markets, but we have a survey
at V. P. I. underway at the present time which gives us some
information on the type of buyers and so forth other than
at the auction markets and we were able to get a rough approximation from those figur~s to check by.
The milk, we know the volume of production in the state,
we know the amount that is delivered to the milk processing
plants. We assumed the rest went outside of the state. Then
we know a certain volume of milk that g-oes to
page 176 ~ the plants moves outside of the state also ~nd w:e
were able to get a little information on that from
the milk records. So we arrived at the 15 per cent figure that
way.
Q. How are agricultural products shipped to out-of-state
markets?
A. It depends upon the type of product and depends also
upon the destination. For our poultry products and dairy
products, they move almost 100 per cent by truck. For our
livestock we estimate that 75 per cent moves by truck and 25
per cent by rail, for our fruits and ve2;etables if we take the
six markets that report carlot unloads by type of conveyance,
it indicates that in 1951 4.3 per cent moved by rail and the
remainder moved by truck. That figure, however, is lower
for 1951 than in the previous yenrF:l.
.
Q. When you state that that figure is lower than for previous years, do you mean by rail or by truck?
A. That tlle proportion which is shipned by rail iR lower
in 1951 than it was for previous years. For example, in 1948.,
approximately 10 per cent went by rnil.
Q. And in 1951 only 4.3?
A. Yes.
Q. How important to the agricultural industry
page 177 ~ as a wl1ole is the free interstate movement of
trucks!
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Mr. Gay: I object to that question as calling for purely
an opinion of the witness; it is incompetent.
Mr. Wickham: I am asking Dr. Gibson for bis opinion
based on his studies at V. P. I., and his background in the
agricultural indus"try.

Q. In your opinion, how important is the free interstate
movement of trucks f
Mr. Gay: I submit that is a conclusion so far as this case
is concerned, that is to be drawn from the evidence of the witness' knowledge of the conditions about which he has been
testifying and involves purely an opinion.

Q. Answer the question.
A. Virginia has a comparative advantag·e due to its location near the large cities, which are large markets for agricultural products in the northeastern part of the United
St~te. I believe that any interference with free trade, with
the free movement of trucks across our state lines would reduce the efficiency with which we could market our agricultural products and that reducing the efficiency
page 178 ~ with which we could market our agricultural products would mean that we would lose a part of the
comparative advantage wl1ich we have at the present time.
Mr. Wickham: That is all, sir.

CROSS EXAMINATION.
By Mr. Gay:
Q. Any interference that would have the consequences that
you visualize might arise from any source of interference
that might affect the industry, might it not?
A. I don't quite understand that questi9n, sir.
Q. You stated a g-eneral conclusion that any interference
with the free flow of commodities out of the state would adversely affect ag-ricultural interests in Virginia. That is a
very general statement, isn't it 1
·
A. It is a general statement. I believe that anything which
would tend to reduce the free flow of our agricultral products
to the northeastern markets particularly would reduce our
efficiency of marketing and we would lose a part of our comparative advantage.
·
Q. That is a rather obvious conclusion, isn't it? If you
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take away the meam; by which the traffic moves by
any cause, it affects the movement of the traffic,
doesn't it 1 Do you understand the question f
A. I still don't quite understand what you mean by that
question.
page 179

~

Mr. Gay:

,vm you read him the question?

Q. That is a rather obvious conclusion, isn't iU If you
take away the means by which the traffic moves by any cause,
it affects the movement of the traffic, doesn't it f
A. It would affect the movement of the traffic, but doesn't
necessarily mean that you would have a complete stoppage
of the traffic, if that is what you are referring to.
Q. You mean the traffic would seek other forms of transportation ·y
A. If it still has a market for its products, it would seek
other forms of transportation.
Q. You gave certain percentages of various farm products
moving· by trucks., as I understood ?
A. Yes., sir.
Q. Do your studies enable you to suy what proportion of
those percentages moved by Virginia-owned
page 180 ~ trucks and what by out-of-state-owned trucks?
A. So far as I know, there is no data available
on the proportion of the Virginia-owned trucks as compared
with out-of-state trucks, which haul our a!.>;ricultural products.
Q. And would your answer be the same if I asked you
whether the percentages reflected movement by common or
contract carriers as distinguished from privately-owned vehicles?
A. Yes, we have no data on the proportions tl1at are carried by the common or contract carrier as opposed to that
which is carried by private carrier.
RE-DIR,ECT EXAMINATION.
By Mr. ·wickham:
Q. I have one more question. Do you know of any form of
movement other than truck that would be as efficient for the
farmer to get his produce to the market?
A. For a large part of our marketing in the Northeast, I
do not.
...

And further this deponent saith not.
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page 181 ~

GARDINER A. MUNDY,
called on behalf of certain intervenors, being first
duly sworn, deposed as follows:

DIRECT EXAMINATION.
By Mr. Blackwell:
Q. ·wm you please state your name and address 1
A. Gardiner A. Mundy; Route 4, Box 284, Roanoke, Virginia.
Q. What is your occupation 1
A. I am President of Mnndv Motor Lines.
Q. What is Mundy Motor Lines 1 It is incorporated, isn't
it?
A. It is, yes. ·we operate as a motor common carrier over
both regular anrl irreg·ular routes.
Q. How long have you been in the motor transportation
business¥
A. Since 19-29.
Q. And when was Mundy Motor Lines, Inc., formed 1
A. 1936.
Q. And what was its predecessor~
A. Mundy Van & Warehouse Corporation.
Q. Wlmt are :Mundy Motor Lines' principal
.page 182 ~ routes f By that, I mean generally the areas in
which you go?
.
A. We serve the metropolitan area of New York, certain
points and counties in the State of New .Jersey, all points in
Pennsylvania east of Hig-lnvay 220, points in Delaware, Maryland, certain specific points in ·west Virginia., of course, Virginia, .North Carolina, and South Carolina.
Q. ·What is your principal terminal ?
A. Our terminals are located in New York City, Jersey
City, Philadelphia, Baltimore, Roanoke, l\Iartinsville, Charlotte, and Bristol, Virginia.
Q. Are there any limitations on the movements within the
territory you lrnve described? By that, I mean can you, for
example, lmul between New York and PhiladelpJ1ia f
A. No. Our certificate permits us to 11ick up freip:ht from
points soutl1 of the Potomac River to deliver to points north
of the Potomac, and, of course~ tl1e same restrictions apply
in the reverse direction. We cannot handle traffic. for insfance. from "'\Vashington, D. C. to N cw York.
'
Q. ·what is your gross revenue 1
A. Approximately $2,225,000.
1
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Q. What portion of your mileage is in Virginia?
A. Exactly 52 per cent.
_pag·e 183 ~
Q. Does your company have its trucks-and by
trucks I mean tractor-trailers, as well-licensed
in Virginia ?
A. All of our equipment is licensed in Virginia except our
local pick-up equipment which is stationed at our various
terminals; for instance, in Jersey City or Philadelphia. They
are licensed in the state in which thev are domiciled.
Q. Excluding your local pick-up and delivery trucks~ do
you have any trucks lieenscd in the states other than Virginia?
A. No, sir.
Q. Does your company pay "Virginia 2 per cent gross receipts tax?
A. Yes, sir, we do.
Q. With the exception of the fuel tax, do you pay any road
tax in any state other than Virginia?
A. We do not.
Q. Are you familiar with the taxes which would be applicable to your operation in other states were it not- for reciprocity of one kind or rm other f
A. Yes, sir.
Q. What a re these?
~

:Mr. Gay: I object to that as not the best evidence of what the taxes in other states are. This
witness' lmowledg·c of it is certainly not primary evidence.
Mr. Blackwell: Go ahead, sir.
page 184

A. ,v ould you like me to give them to you by states t
Q. The general type of them and if there is any differential,
call attention to tllat; not as to the rAtes.
A. If understood t]w question correctly, you want to know
what taxes we would be required to pay in other states f
Q. Yes, as to type.
A. Vile would have to buy our license tag·s in every state
we operated in.
Q. Do you know of any other kind of tax in addition to
license? tags that vou mhrht haYe to pay?
A. Pennsvlvania and Marvland have some provision for
taxin1,?.' out-of-state carriers fo event there is not reciprocity
with the state in whicl1 the carrier is licensed. I am not entirely familiar with thm:;c provisions.
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Q. What amount of equipment do you have?
A. We operate seventy-five tractors and one
page 185 ~ hundred trailers and thirty pick-up trucks.
A. The thirty pick-up trucks are the ones you
have previously referred to as the local pick-up and delivery?
A. That is right, but some of those-about ten of them are
licensed in Virginia in addition to our tractors and trailers.
Q. Have you made any computation of what the various
license taxes in the states in which you operate would cost
your company per year?
A. Yes, I have.
Mr. Gay: Excuse me. I want to object to that question
and any answer thereto for the reason that the question of
reciprocity with respect to license taxes is not involved in this
case.
By Mr. Blackwell:
Q. Now you can answer it.

A. I have computed the cost with the exception of the
States of North and South Carolina, and I didn't have their
rates, but for the States of New York, New Jersey,, Pennsylvania, Maryland, Delaware and the District of Columbia, it
would amount to $132,475. Of course, our Virpag·e 186 ~ ginia tags amounted to $29,250 or a total of $161,725.

Q. Do you know what you paid last year to Virginia on
the gToss receipts tax and the fuel tax Y
A. vVe paid gross receipts taxes of $23,813, fuel taxes of
$41,517, a total of $65,330. Of course, the license plates were
in addition to that, making· a total of $94,580.
Q. What would be the effect on your business if you were
required to purchase the license plates in the various states
in which you operate f
A. vYc would just simply have to close up; we couldn't
operate.
Q. Couldn't you increase your rates to take care of that
additional expense?
A. I don't think so. I think the carriers have reached the
point where they a re pricing tl1emselves out of the market
right now and I don't think it would be possible to get enough
increased revenue to stand the cost of licensing in everv state.
Q. What clo you mean by pricing yourself out -of tlie market?

Supreme Court of Appeals of Virginia

124

Garcliner A. Mundy.
A. Well, we are faced with the problem right
today of our rates being increased due to increased operating costs and it forces shippers
and receivers to purchase their own truck equipment and
haul their own material. Vv e have any number of manufacturing plants, grocers., and textile people who are now hauling
their own goods. It is a threat to the industry right now.
Q. Are you generally familiar with the industry in the Commonwealth¥
A. Yes.
Q. Are you generally familiar with the operating statements of the other similar carriers 1
A. Yes.
Q. In your opinion, what would be the effect on the other
carriers in the state if they were required to purchase license
tags in the states in whid1 they operate?
page 187

~

Mr. Gay: I ·want to object to that question and any answer
thereto as involving purely an opinion of the witness and not
primary evidence and, of course, it does not comply with the
rule of best evidence.
A. In my opinion, they would be faced with the same problem that my company would, that they simply
page 188 ~ woulcln 't be able to operate.
Q. Taking the Virgfoia :Motor Carrier8 as a
whole, what is the most important territory tllat they serve?
A. Of course, the markets in the East are the most important ·because in our state practically everything that we
produce goes into the markets of vVashington, Baltimore,
Philadelphia and New York.
Q. ·were you a member of the so-called Fenwick Commission, which was in operation prior to the Ge11eral Assembly
of 1942 and reported thereto on th,~ (fUestion of motor vehicle
taxation t
A. Yes, I was.
Q. What was the membership of this committee?
A. Mr. Fenwick, who waR then in the House of Deleg·ates,
was Chairman; Mr. Hutcl1ins from the House, Senator
Weaver and mvself.
Q. What was the pm~pose of this Commission i
Mr. Gay: I object to tlmt question and any answer thereto.
The legislation creating it defines its purpose and is the best
evidence of it, not the opinion of this witness.
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A. The Fenwick Commission was appointed to
make a stu_dy of the trucking industry in Virginia
and particularly as reg·arded taxation.
Q. How did the Commission operate? By that, I mean did
you have public hearing·s and, if so, where,, and that type of
thing·.
A. Public bearings were held-I forget how many, but quite
a few-where all interested persons were heard. In addition
to that, evidence was submitted by the Corporation Commission, Division of Motor Vehicles, and the State Highway Department, as well as the State Tax Department.
Q. Did the Commission make a recommendation to the General Assembly of 1942 f
A. Yes, sir.
Q. And what was that recommendation f
page 189

~

Mr. Gay: I object to that question and any answer thereto
for the reason that the report of the Commission is the best
eviden·ce of its findings.
A. The recommendation in g·eneral was that the carriers
should be assessed, in addition to license tag fees, 2 per cent
of their gross :receipts as a use tax. ·
Q. ·was there any recommendation on the quespage 190 ~ tion of reciprocity?
A. Yes, it was recommended that a Reciprocity
Board be established consisting of the Director of the Division of Motor Vehicles, the Commissioner of the Highway
Department, Chairman of the Stnte Corporation Commission,
and to submit their recommendations to the Governor.
Q. What was the basis or purpose of recommending the
gross receipts tax together with the Reciprocity Board T
A. The purpose of recommending the gross receipts tax
was on the basis that it was important, very important to the
State of Virgfoia to have full reciprocity with the states surrounding us-in fact, with all other states, due to the need
for the free flow of commerce and to enable Virginia industry
to receive and take out of the state the commodities manufactured and used, and it was felt that if the carriers in Virginia were put on a basis of buying license tags and paying
a gross receipts tax that they would pay the share of the
trucking· industry generally to allow free commence between
the various states.
Q. Was there any evidence introduced before the Commis-
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sion or did you consider the effect on the denial of reciprocity
in gross receipts taxes 1
page 191 ~ A. We did.
Q. What was your conclusion in that regard 1
A. It was felt-let me get off the record a minute. I am
trying to figure out do you mean if gross receipts taxes were
denied¥
Q. If reciprocity in gross receipts taxes were denied, what
would be the effect so far as the other states were concerned 7
A. It was felt very definitely if the reciprocal arrangement
as to gross receipts taxes were denied., we would just build
a wall around Virginia and stop commerce throug~h and to the
state.
Q. Insofar as the other States of the Union are concerned,
what was your evidence and conclusion as to tl1e anticipated
results of denying· reciprocity in gross receipts f
Mr. Gay: I object to that question and any answer thereto
as being· purely speculative and involving an opinion of the
witness not supported by any facts.
A. It was the opinion of the Fenwick Commission that if
reciprocity was denied to the other states, they would retaliate and, of course, carriers from Virginia
page 192 ~ could not operate in those statei;; and it would be a
detriment to the industry of the State of Vir~foia.
Q. And what was the conclusion of the Commission as to the
probable method of retaliation?
A. The other states would force the carriers domiciled in
Virginia to purchase license tags in tbe other states.
Q. Was there any evidence to that effect introduced before
the Commission f
A. At that time the Stat~ of Mary]and was threatening to
force carriers domiciled in Virginia to purchase tags in Maryland and they had agreed to wait until the Fenwick Commission made its report to the Legislature before they did take
that action.
Q. What is the nature of the commodities that your line
carries?
A. We handle general commodities. Our heaviest movement is textile commodities and materials used in the textile
manufacturing industry, such as rayon, nylon and piece-goods.
Q. Those would come under the general classification of
manufactured commodities, would they noU
A. That ii;; right.
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page 194 }

Q. Are you sufficieutly familiar with the operations of the other carriers in the state to say
whether that is generally true as to them f
Mr. Gay: I object to the question and any answe1" thereto,
as calling for a speculative opinion of the witness.

A. I am familiar with the operation of a number of other
carriers and, generally speaking, we all transport the same
types of commodities.
Q. Getting back to the Fenwick Commission for a moment,
were you appointed thereon as a representative of any group
and, if so, what group f
A Yes, sir, I was appointed to represent the trucking industry as a member of the Commission.
Q. Can you state the importance of your operation-by
your operation, I mean Mundy 1v[otor Lines-to the textile
industry and industry generally in that area'?
Mr. Gay: I object to that question and any answer thereto
as calling· for purely a speculative opinion of the witness.

A. Yes, I can.

,v

e lmndle a number of accounts-large
accounts whose manufncturing plantH are in the
page 194 ~ metropolitan area of New York and it is not at
all unusual for UR to pick up a shipment of yarn
or piecegoods in our area this afternoon and make delivery
to the consig·nee in New York tomorrow morning· and, by the
way, the consignee will call in his help on the basis of our
equipment being there and having his material there. The
people in New York have no storage space., they have no other
way to receive their freigllt. They will take in the irnods we
will bring in in the morning, manufacture it, and ship it out
in the afternoon by truck, some of it coming directly back to
this pa rt of the country, and there is a tremendous amount of
material that is handled on that basis. Actually, the trucks
are just an extension of the manufacturer's production line
to get the goods into the hands of their customerf,. There is
no other method of transportation that can ~ive them that
service.
Q. In that connection arc you required to work closely with
the manufacturers and their processors f
A. Yes, we are.

1:s
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page 195

~

CROSS EXAMINATION.

By Mr. Gay:
Q. Mr·. Mundy, you say you have been in the motor transport business how long f
A. Since 1929, sir.
Q. And at that time what was the name and nature of the
business of your company?
A. Mundy Van & Warehouse Corporation.
Q. You operated motor vel1icles as a common carrier or
contract carrier, did you?
A. Yes, sir.
Q. You know it to be a fact that the Legislature of 1930
imposed a 2 per cent gross receipts tax on motor vehicle carriers of property and passengers, don't you f
A. I think that is correct.
Q. And when was the Fenwick Commission appointed?
A. In 1942.
Q. ell, from 1930 until 1942 the industry had been paying
this 2 per cent gToss receipts tax, hadn't it?
A. The Virginia carriers, you mean f
Q. Yes-all carriers, hadn't they f
A. I don't recall whether all carriers were paypage 196 ~ ing it or not. I think the contract carriers in Virginia were exempt.
Q. Well, the rommon carriers both interstate and intrastate; that is, the Virginia carrier as well as the out-of-state
carrier had been paying· this gross receipts tax as common
carriers, hadn't they?
A. I think that is correct. I am not sure.
Q. So that the industry had lived under this 2 per cent gToss
receipts tax for a period of twelve years before your Board
recommended to the Legislature and it passed the reciprocity
act of 1942, isn't that a fact?
A. That is correct. Of course, the industrv was an infant
then.
·
Q.
ell, a pretty harrlv infant, though. Furtl1er t]um that,
is it not true what vou did and vour Fenwick Commission in
recommending this. reciprocity as to ~ross receipts tax was
not executed by Governor Darden, who was then in office, except as an emcrg-ency mea~rnre during the war period and
then onlv under pressure from Mr. Eastman, Director of
Transpo1·tation at tllat time. Isn't tllat a facU
A. I don't know about that.

,v

,v
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page 197

~

Q. ·well, you know when reciprocity was put
into effect in Governor Darden 's te1·m of office
that it was stated to be for the emergency, don't

you1
A. I think that is correct.
Q. And that did not occur until well into 1943, did it?
A. That is right.
Q. So that the industry lived for the further period from.
the time the Legislature enacted the reciprocity law in 1942
until Governor Darden 's establishment of reciprocity late in
1943 without the dire consequences that you visualized, isn't
that true¥
A. I believe that is correct.
Q. And was this still an infant in swaddling clothes in 1942
~c1~,
.
A. Well, it had grown a little bit since 1930.
Q. Just a little bit. During this period that I have called
to yo1,1r attention; that is, from the time the 2 per cent gross
receipts tax was imposed in 1930 up until it was suspended
under reciprocity agreements made under the authority of
Governor Darden were any license tags required of your
trucks or the industry g·enerally, so far as you know, in other
states?
page 198 ~ A. Yes, sir. we are required to buy tags in
South Carolina if we operated over foUl' trips a
month into that state.
Q. Well, that was an exceptional condition, wasn't iU
A. Well, the threat was there in all the other states.
Q. Which never materialized., thoug·h?
A. It didn't have the chance to.
Q. W e}l, they were collecting tlle tax which you now say
if it were reimposed would bring about this consequence?
A. I say the other states were threatening to force the
Virginia carriers to buy tags at the time reciprocity was put
into effect.
Q. But they never made p:ood any threats from the time the
2 per cent gross receipts tax wag put on in 1930 until it was
taken off in 1942 under reciprocity?
A. Well, several of the states agreed to withhold any action until the recommendation had been made by the Fenwick Commission and some action taken by the Legislature.
Q. But that didn't come until twelve years after the ~Toss
receipts tax was first put on, did it?
A. Well, as I said a while ago, that is true, but there were
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not as many trucks oper~ting up until 1942 or
as there were thereafter.
Q. That is attributable to the normal growth of
an industry, isn't that right'?
A. I think so.
Q. Have you had any experience in representing· your industry before legislative committees f
A. Yes.
Q. In connection with the various forms of taxes that were
imposed or sought to be imposed?
A. I have been connected with the problem; I have not represented our industry before the committees.
Q. Did you ever appear before committees, not as a spokesman, but as an interested observer'?
A. ,vhat was being said and done?
Q'. Yes, sir.
A. Yes, sir.
Q. Isn't it fair to say that when this 2 per cent gToss receipts tax was reimposed by the Legislature in 1948, and with
full knowledge of the consequences that you have testified to
here, the Legislature did reimpose it, my point being that
weren't all of the considerations, not probably in so much
detail as you have gone into and outlined in your
page 200 ~ testimony, but the g·eneral purport of what you
said was brought l10me very forcibly an<l strongly
to the attention of the committees in the Legislature who were
considering the reimposition of this two per cent gross receipts tax in 19481 Isn't that true1
A. That is true. On the other hand, at the same time the
Reciprocity Board was set up to deal with tl1is very problem.
Q. In other words, you think they just put it on to take
it off?
A. No, I don't.

page 1'99

~ '43

M:r. Blackwell: To g-et the record straight, the Fenwick
Commission was appointed in 1940 to report to the 1942 Legislature, and the gross receipts tax of 1930 was 1~6 per cent instead of 2 per cent.
Mr. Gay: That is simply a matter of deg·ree.
Mr. Blackwell: I mean if you have no objection to tliat,
l will put it in the record. It was increased in 1930 to 2 per
cent.
Mr. Gay: It was put on originally as a 1% per cent tax,
hut only stayed that for one term.
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pag·e 201 ~

Mr. Blackwell: That is correct.
Mr. Gay : If you include the other fact in the
statement, I have no objection .
. Mr. Blackwell: It was a 1% per cent gross receipts tax
111 1930, becoming 2 per cent in 1932.

RE-DIRECT EXAMINATION.
By Mr. Blackwell:
Q. With the statement I have just put into the record as
to the dates and amounts, would you like to amend your answers to previous questions to conform to the actual dates
and amounts f
A. Yes.
Q. Do you know whether any effort was ever made, and,
if so, when, to collect the gross receipts tax from the interstate carriers; I mean by Virginia¥
Mr. Gay: I object to that question and any answer thereto
as irrelevant and immaterial. The witness' knowledge is no
evidence of whether or not the tax was collected and would
not constitute proof or disproof of the fact.
Mr. Blackwell : This question is to clarify an
pag·e 202 ~ answer made by the witness to questions of counsel for the petitioner.
Mr. Gay: Despite the purpose of the question, I insist that
the objection is valid.

A. I don't know whether tl1e tax was collected from outof-state carriers, or not, it has been so long ago. I do know
there were threats, as I stated before, by the states north of
us to force us to buy license tags if an effort was made to
collect the gToss receipts tax from carriers domiciled in t}1ose
states.
.
Q. But you don't know whether an effort was ever made?
A. No, sir.
Q. When the General Assembly of 1948 so amended the
gross receipts tax law that common carriers of property were
subject thereto, did you, or rather your company start payingthe 2 per cent gross receipts tax?
A. Yes.
Q. Has it been paid since?
A. Yes.
Mr. Gay: Tbe witness has already testified to that and
given the ·dollars he paid.
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page 203

~

By Mr. Blackwell :
Q. And insofar as your compuny is concerned,
has it been taken off?
A. No, sir.
And further this deponent saith not.
(At 11 :15 o'clock, the taking of d(•positions was recessed until 2 o'clock p. m.., ut w11ich time they were resumed.)
H. LESTER HOOKER,
being recalled on behalf of the respondents, deposed as follows:

Mr. Wickham: Let the record show Judge Hooker is being
re.called by the Attorney General.
DIRECT EXAMINATION.
By Mr. ·wickham:
· Q. I find in reading the minutes of the Virginia Reciprocity
Board, a Board of which you are a member, that the Com.
missioner of Motor Vehicles for the State of
page 204 ~ Maryland back in October, 1942, declared that
they should impose license fees on Virginia carriers if Virginia required the collection of the 2 per cent gross
receipts tax, and in this connection, do you know what the
State of Maryland's attitude is at the present time f
A. Its attitude is the same today as it was then.
Q. Do you know what type of road tax the ·State of Maryland has?
A. A license plate tax and fuel tax; that is my understanding.
Q. It is your information, then, that if Virginia fails to
relieve Maryland carriers of the 2 per cent gross receipts tax,
the Virginia carriers would have to pay the Maryland license
tax?
Mr. Gay: I object to that question as not calling for the
best evidence of what the facts are. ·w11at the Judge understands is no p·roof of the fact.
A. The answer is yes.
Q. Can you estimate the revenues derived from the Vir-

ginia 2 per cent gross receipts road tax? ·
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. A. $820,000. That includes both intrastate and
interstate.
Q. What year is thaU

A. 1951.
J-udge Catterall: You had better specify that that is trucks,
and not trucks and passengers.
The ,vitness: This is just reciprocity on property carriers,
only.
By Mr. Blackwell :
Q. From the Virginia motor fuel tax?
A. Motor fuel road tax 1
Q. Yes, sir.
A. I don't believe I have that.
Q. You can't estimate that?
A. I might be able to work it up. Maybe Judge Catterall
can answer that; he handles tax matters.
Q. Are you able to state whether or not the Virginia motor
fuel road tax brings in more revenue than the Virg-inia 2 per
cent gross receipts tax 1
A. Oh, yes. I believe I understand your question now. I
thought you meant intrastate. You mean the carriers outside
of Virginia, the motor fuel tax collected J
Q. Intrastate and interstate, the total tax levied
page 206 ~ by Virginia-the total motor fuel tax levied by
Virginia 011 carriers of property.
A. The total on out of state is $1,878.,000.
Q. That is foreign carriers 1
A. Yes, sir.
Q. You don't know what the revenue is aH to the Virg·inia
carriers?
A. No, I don't. ,Judge Catterall says he knows.
Q. It was testified to on yesterday that Brooks Transportation Company ,vould 11ave to pay over $300,000 for license
tags in other states if reciprocity was abolished as to the 2
per cent gross receipts tax. As a member of the Virginia
Reciprocity Board, do you feel t]mt the Vir~dnia carriers
would be forced to pay for license tags in states through
which they operate if the 2 per cent Q.Tos~ receipts tax reciprocity ag-rcement which was entered into by the Governor
on ,Tune 25th of this vca r was abolished and the tax accordinp;ly was assessed ag=aim,t a11 foreign motor carriers coming
into Virginia,
A. In my opinion, T think unclonbteclly they would have to
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pay all the other taxes the other states require if we didn't
have reciprocitv agreements.
page 207 ~
Q. As a member of the State Corporation Commission, have you had occasion to attend any
meetings or conferences that dealt with reciprocity and the
free interstate movement of trucks?
A. I have attended our Board meetings here, but not outside of the state.
Q. At those meetings what was the consensus of opinion if
reciprocity was abolished?

Mr. Gay: I object to that question as wholly irrelevant and
immaterial, involving hearsay evidence.
A. I think the way you asked the questionMr. v\7ickham: I will reword tlic question.
The Witness: Suppose I anRwer it, and if it is not satisfactory you can ask me another one.
A. \Ve have a reciprocity Board in Virginia and I don't
know that we have discussed anything very definitely about it~
but our National Association made up of all the utilit~· commissioners of the United States have a committee on Uniform
Motor Transportation with which I am very familiar and have
personal knowledge of and they have discussed tl1e matter of
making taxes throughout tbe United Stat()s unipage 208 ~ form and we know the American Truckers Association has been trying to get a law through Congress to that effect for uniform laws for quite som<'time and
it is quite a live issue at present and undoubtedly the abolishment of reciprocity would accelerate that contention. Is that
what vou hacl in mind?
Q. Yes.
A. I might say that I have alwnyR opposed tl1(l iden because I am opposed to Federal regulation in these matters,
but I know there is a strong sentiment among our states to
that effect.
Q. Do you say that some of the states arc propoHin~ that
Federal controlA. They favor uniform tax laws. For example, they want
to get in a truck at Los Angeles~ California. and come to Richmond. Virginia, without bein0; molegted anywhere im.:;t like
I g-et in my private car in Richmond and go to Los Angeles.
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Q. Well, if reciprocity was abolished in Virginia, do you
believe that that would lead to Federal control?
Mr. Gay: I object to that question as involving pure speculation of the witness in any answer to it.
page 209

~

A. Of course., I don't think you can say that
all this would lead to it, but as I said a moment
ago, I think it would help to accelerate the idea.

Mr. "Wickham: That is all.
Mr. Gay: Might I have the minutes of 1942 of the Board
that you made reference to in your first questions of the
Judge?
(Minutes produced.)
CROSS EXAMINATION.
By Mr. Gay:
Q. Judge, I have before me the minutes of the meeting· of
the Virginia Reciprocity Board of October 27, 1'942, which
the Attorney General gives me as being the minutcH to wl1ich
he referred in his first questions, and the second parap;raph
of those minutes dealing with the subject matter of the meeting are as follows:
'' The Board then proceeded from Harrisburg· to Baltimore,
Maryland, and on W. ednesday, October 28th, called 011 Mr. W.
Lee Elgin and Mr. Marshall D. Schroeder, Commissioner and
Deputy Commissioner of Motor Vehicles, respectively. Mr.
Elgin 's attitude was that Maryland should impage 210 ~ pose their license fees if Virginia required the
collection of the 2 per cent gross receipts tax and
franklv admitted that the Maryland Motor Truck Association
had a ·powerful lobby in Maryland and could pass whatever
legislation it desired. It was apparent that pressure waR heing brought against the Maryland authorities by the l\faryland Motor Truck Association apparently at the instance of
outside interests. Mr. Scl1roeder admitted that a number of
propositions had been made to him b}; Virginia resid~nt 8 to
pressure Virginia.''
fa that the factual basis of the answer vou g-ave to the first
question that the Attorney General posel to you?
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A. vVell, I think the attitude then was that if we put this
tax on them, they would make us pay that tax up there.
Q. ·what do you mean by ·'that tax up there"!
A. If they had to pay the gross receipts tax or whatever
tax they had to pay to come into Virginia, if it wasn't eliminated from the Maryland people, why the Marypage 211 ~ land people were going to require them to pay
whatever taxes they might impose on them in
Maryland; might call it retaliatory tactics. That is what it
means.
Q. Did you hnve a fociprocity agreement in force in Maryland?
A. In 1942!
Q. Yes.
A. I don't recall; I wasn't on the Board. I believe they
did, but I am not 'certain.
Q. How were you speaking with respect to matters that
transpired before the Board in 1942 if you weren't a member
of the Board at that time and were not familiar with what
was going on¥
A. Judge Oslin was on the Boa rd and I heard him talki:µg·
about it.
Q. Then what you say is hearsay 1
A. I said I understood that to be the attitude then and the
attitude today.
Mr. Gay: I want to move to strike out the answers of the
witness to the several questions asked him on that subject.
Mr. ,vickham: I $tatecl the question that
page 212 ~ Maryland's attitude iu 1942 was such-and-such,
and asked Judge Hooker what :Maryland's attitude was today in that connection, and he said it had not
changed. He wasn't a ·member of the Board in 1942 and
doesn't know what their attitude was in 1942.
The Witness: But I know the attitude today, that they are
going to make them pay that tax.
By Mr. Gay:
Q. When you say "they", wl10 do you mean Y
A. The State of ~I~ry1and.
.
· Q. Who do you refer to?
A. The tax authorities of the State of Marvland.
Q. Have the tax authorities, so fnr as you· know, any authority to waive the imposition of this license tax?
A. You mean the State of Maryland?
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Q. Yes.
A. No, I don't know, but I think they have waived them,
is my understanding. We have correspondence from them
to Mr. Joyner in the record that will show. Of course, I
don't know what the Maryland law is, but I feel confident unless we don't have reciprocity as to Maryland, that Virginia
truckers would have to be paying that Maryland tax.
Q. Who would determine that in Maryland!
page 213 ~ A. Whoever is in aut_hority, just like here in
Virginia.
Q. Virginia has a ten-state agreementA. It has to go through the Reciprocity Board and the Governor has to enter into the agreements.
Q. Do you know, as a member of the Board, whether we
have any reciprocity agreement with the State of Maryland Y
A. I assume the Governor made them; we gave him authority to make them. He had blanket authority on these
things, quite a number of them.
Q. Has the Board recommended to the Governor.A. We don't recommend any special state; we just recommend that he grant reciprocity. You will find in the agreement we have not named any particular state.
Q. Do you think what you call the authority of the State
of Maryland- had the power to impose or withhold a tax at
will regardless of the acts of the Legislature?
.A. I assume they wouldn't withhold it unless they had the
authority.
Q. Isn't the so-called reciprocal, or reciprocity policy of
Virginia based, not upon the_ existence or non-existence of
reciprocal agreements, buf upon the fact that a
page 214 ~ particular tax is not imposed by the legislature
of a particular state or, if imposed, is not enforced by the authorities of that state 1 Isn't that the socalled policy of reciprocity in Virginia?
A. I think reciprocity is so they can-carriers coming into
the State of Virginia from outside can be free of any additional taxes. That is the object of reciprocity as I understand it, to see that the Virginia carriers don't pay any taxes
imposed upon them through the states they ·go into on condition that they do not impose a tax on -the carriers that come
into Virginia.
Q. I understand that is the objective., but what I was asking· was the method whereby tbat object is to be accomplished.
A. I don't know what the method of other states is except
Virginia.
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Q. Didn't these unilateral declarations that Governor Tuck
made ~n October, 1949, and Governor Battle in January and
June of 1952 on the recommendation of the Board, predicate
the whole theory of reciprocity, not on the existence or nonexistence· of reciprocity agreements, but upon the refraining
of those states from imposing on Virginia interpage 215 ~ state carriers any gross receipts or other tax?
A. Certainly, that is the object of it. If they
don't tax us, we won't tax them. The fact that they don't
assess it shows there is an understanding about it, whether
written or oral.
Q. What I want to come back to and try to get clear from
you, if you have knowledge on the subject, is just who in
Maryland are imposing these threats and what is your understanding of the basis of their ~ uthority to either impose or
withhold taxes?
A. Of course, I don ~t know the answer to that.
Q. Then you are forming your opinions as to the wisdom
or unwisdom of imposing this gross receipts tax without
knowledge of the authority of the persons who are authorized
to retaliate?
·
A. I haven't' the slightest doubt but what they would impose the tax in Maryland if they didn't. get reciprocity in Virginia.
Q. Who are ''they''?
A. The taxing· authority of the State of Maryland; I don't
know them by name.
Q. Whether there is any authority on the statpage 216 } ute books of :Maryland, or not, to do so Y
A. I assume they wouldn't violate the law, but
that is up to them.
Q. You say if you don't have reciprocity in Virginia it is
your belief that Virginia carriers would have to pay all taxes
imposed by the states throug·h which they may operate!
A. Undoubtedly. I don't think that there is any question
about that.
Q. Now, isn't it a fact that from 1930 to 1942 Virginia imposed a 2 per cent gross receipts tax on interstate carriers
moving tbrou~:h Virginia Y
A. I think that is rig·11t.
Q. And so far as you know, no other state retaliated by
making Virginia carriers pay all these taxes that you visualized would be imposed by those states?
A. During that time they did not, but largely that was the
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very thing that invoked the reciprocitv idea that came up
later and caused reciprocity to be entered into.
Q. It has been testified here today even during all that
period alleged threats were made by all these states north
of us to do just what you are apprehending now.
A. Probably you don't remember it, but I said
page 217 ~ probably that is the reason the Reciprocity Board
was set up in Virginia so the .Virginia carriers
could enter into this reciprocity agreement, that the state
could enter into it and prevent any possibility of this retaliatory tax being imposed on Virginia carriers.
Q. Don't you know that there was a reciprocity provision
put in the Motor Vehicle law back in 19'32?
A. No, I am not familiar with that.
Q. You don't know that 1
A. I didn't know that. I will take your word for it.
I know I served on a special tax committee appointed by
Governor Pollard when he was Governor that set up the 2
percent g·ross receipts tax which became effective, I assume,
about July, 1934, it might have been 1933, but I imagine this
reciprocity law was under Mr. Joyner and did not refer to us.
Q. I call your attention to sub-paragraph ( e) of Section 23 of the Motor Vehicle Code passed by the Legislature
in 1932, Acts of that year, page 630, stating that notwithstanding the other provisions. of this section, the Director
with the consent of the Governor, may extend to
page 218 ~ the owners of foreign vehicles, operated in this
state, t}le same privileges which are granted by
the state district or county where the owners of such foreign
vehicles are residents, to residents of the State of Virginia
operating vehicles in such state, district or country.
A. Does that refer to common carriers?
Q. It has to do with the whole motor vehicle operation.
A. That was under Mr. Joyner and I don't know anything
about it.
Q. So it is a fact that, notwithstanding the fact the 1-1/2
percent tax on gross receipts of motor vehicle carriers for
hire-I think it was then only the common carriers and not
contract carriers-was put on in 1930 and increased to 2
percent in 1932, that the Virginia carriers and the out-ofstate carriers operated under that tax until 1942 without any
of the dire consequences through reprisal or otherwise that
you now visualize is a necessity for the policy presently
adopted by your Board?
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A. Well, of course, Mr. Gay, there have been a lot of things
that probably enter into that. In 1930 and '32 there were very
few motor vehicles operating over the highways
pag·e 219 ~ ways of Virginia and as the trucking industry has
expanded, and tremendously expanded, it has
brought about the very things we are talking about, the necessity to have reciprocity between these states. When there
wasn't any vehicles moving over the highways, there wasn't
any reason for any limitation.
Q. Is it your thought that the whole of the motor transport
industry has been developed since 1930 Y
A. A large part of it in the motor truck industry. We
didn ~t issue any motor vehicle certificates to amount to anything ·until probably 1928. ·when I came on the Commission
the Motor Vehicle Law had just been passed and there were
hardly any trucks at all. Of course, we can get the actual
number of certificates issued, if you want them, in 1930 and
compare them with the ones in 1932 and the number of vehicles. We will be glad to furnish you with all of that information for the record, and I think it will corroborate exactly
the statement· I made.
Q. Judge, I asked you when you were previously on the
stand at page 97 of the transcript, the first answer as recorded, w4ether in advising the Governor to make these several
unilateral ag-reements relating to the gross receipts road tax
subsequent to the. time you came on the Board in_
page 220 ~ March, whether you informed yourself or familiarized yourself with the laws of the states to be
affected or the citizens of which would be affected as to
whether they imposed a gross receipts tax or not. I would
now like to ask you the same question with respect to what are
referred to as ton mileage taxes or what the Board might
regard as similar taxes or com.parable taxes.
·
A. I think we had in mind-certainly, I did-any taxes that
are imposed by a state upon our Virginia carriers, whether
upon mile, or license plate, or what it might be. We didn't
have in mind any special tax. The reciprocity we had entered into was not to impose a tax on motor carriers; for
example, if you don't impose a tax on us.
Q. I take it from your answer then, that in formulating
the policy of the Board and making these recommendations
to the Governor, you really were not concerned with what
type of taxes any other state had, so long as it did not impose
them on Virginia carriers T
A. Yes, speaking for myself, that is certainly it.
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Q. Following that thoug·ht a little, I notice ;in the June 25,
1952, agreement that it provides: ''Commencing July 1,
1952, no out-of-state interstate carrier of property shall be
required to pay the gross receipts road tax on
page 221 r revenue derived from interstate operations so
so long as his home state does not require Virginia interstate carriers of property to pay a gross receipts
tax"-I will stop there for a moment.
Is it your tl10ught that the statute authorizes reciprocal
agrements that would have the effect of waiving the Virginia
2 percent gross receipts tax say if Pennsylvania imposed a 1
percent tax or half of one percent tax Y
A. I think I answered that before, in the affirmative, and I
answer it ag·ain: Yes, I don't think it is the amount.
Q. Then it is the nature of the tax and not the tax burden
that you were concerned with?
A. Well, the burden-of course, any tax is a burden, and
where the tax may not be the identical same, but you will find
out and I have no doubt from the information I have gotten
recently that practically all the states charge as much as Virginia does-levies as heavy a tax as Virginia, if not more, but
the fact it has to be the same identical tax or same style tax I
don't think that is essential whatever. Maryland's tax is a
license plate tax.
Q. After all, the burden which you are seeking
page 2.22 ~ to relieve Virginia opera tors of is a tax burden,
isn't it?
A. Yes.
Q. And that expresses itself in dollars, doesn't it?
A. Certainly it does.
Q. So, as I understand your previous answer, the Board
is willing to relieve out-of-state carriers of the Virginia tax
regardless of the nature of the tax burden imposed by the
home state of the out-of-state carriers 1
A. I think that is very much to Virginia's interest. ,
Q. Virginia does not impose a ton mileage tax, does it Y
A. We are talking about the gross receipts tax; that is the
thing we are waiving. Mr. Joyner, I believe used to waive
some of the other taxes. That is why I asked the question
I did.
Q. What I asked you-Virginia does not impose a ton
mileage tax?
A. We don't have a ton mileage tax.
Q. How would you determine in your mind, or how did you
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determine in your mind as a member of the Reciprocity
Board what was a comparable advantage, if you used comparability as a basis for justifying your action, between
the ton mileage tax and the gross receipts tax 7
pag·e 223 ~ A. Those matters were never discussed specifically, certainly not by me, and it has never been
my thought that was so important. The question is in our
minds if reciprocity was to the best interest of the motor
vehicle carriers of Virginia and the public of Virginia, and we
do know the motor carriers of Virginia do largely go north
and c~rriers north of us do not come to Virginia much and we
certainly will g·et more from the north than they will g·et from
us by reciprocity. If you want to look at it selfishly, it is to
our advantage, definitely.
Q. And do you not consider the state's interest in that at
alH
A. The State of Virginia 7
Q. Yes.
A. It is to the greatest interest of the State of Virginia.
Q. You think it is to the interest of the state, as well as the
Virginia carrier, to waive a 2 percent g·ross receipts tax with
respect to say carriers of Pennsylvania which only imposes
half of one percent?
A. Yes, because they have to go through Marypage 224 ~ land and the District of Columbia before they get
to Pennsylvania.
Q. And if the tax in Maryland was one-11alf of one percent,
would vour answer be the same?
A. Absolutely the same. Mr. Gay, I want to elaborate a
little. Speaking about the tax, you know the motor vehicle
carriers don't pay the tax; the public pays the tax. Any tax
imposed upon a motor vehicle carrier of Virginia goes right
down to the shipper or receiver of freight.
Q. And to the extent they are not paid by the .interstate
carriers, either the Virginia carrier or some other taxpayer
in Virginia has to pay the taxes to run the Government?
A. Yes, but it won't take as much.
Q. At page 87 of your prior examination, in connection with
mv question-had the Commission enforced the provisions
of the Act of 1948 against foreign or out-of-state motor carriers by requiring them to report all their gross receipts derived from their interstate operations in accordance with the
apportionate formula prescribed by the statute, you said,
in part, not where they had a reciprocal agreement, they did
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not pay any tax, it was waived, and I quote you
page 225 ~ "Those that did not have any reciprocal agreement, of course, paid the tax." Now, in the light
of your testimony today, do you wish to revise that answer!
A. All of them have reciprocal agreements, as I understand it.
Q. Do not these three unilateral declarations that were
made by the Governor on the recommendation of the Board
expressiy predicate reciprocity, not upon the existence or
non-existence of any reciprocal agreement, but upon the mere
failur~ of the state to impose a tax?
A. That is the same thing. It is Tweedledum and Tweedledee; it means exactly the same thing·.
Q. You think it does!
.
A. Yes, sir; exactly what I had in mind. If they don't
impose a tax on us, we don't impose it upon them.
And further this deponent saith not.
~

RALPH T. CATTERALL,
called on behalf of the respondent~, being first
duly swom, deposed as follows:
page 226

DIRECT EX.Al\-IINATION.
By Mr. Wickham:
Q. Will you state your name and occupation?
A. Ralph T. Cattera11; member of the State Corporation
Commission since April 28, 1.949.
Q. You are one of the respondents in this proceeding, are
you not!
A. Yes.
Q. Are you familiar with the 2 per cent gross receipts tax
agreement that was executed by the Governor on ,June 25th
of this year?
A. Yes.
Q. Are you likewise familiar with tl1e agreement executed
by the Governor in January of this year,
A. Yes.
Q. Did you draft the June agreement?
A. I did.
Q. How did you happen to draft this agreement?
A. In January of this year the Reciprocity
page 227 ~ Board recommended the unilateral a~-reement, the
effect of which was to exempt from gross re-
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ceipts tax certain carriers who had to buy Virginia license
plates and I disagreed with that policy and sought to have it
changed.
Q. Will you explain briefly the effect that the June agreement has?
A. The effect of the June agreement is, first, to wipe the
slate clean because there had been a great many prior reciprocity agreements giving different types of reciprocity to
different states in certain details and there had been the tenstate agreement which I construed not to apply to the gross
receipts tax, but I was having argument with Tennessee and
Alabama carriers, who claimed it did apply. Now obviously,
if we have forty-eight different rules to administer, it is going to cause some confusion and obvious injustice, and therefore, my suggestion was that we wipe the slate clean and make
the same ruling as to reciprocity for the gross rec.eipts tax
apply to all the states of the country.
The second section is a blanket section which exempts all
out-of-state carriers from the gross receipts tax so long as
their home state does not impose any third level
page 228 }. tax on Virg·inia carriers ..
The third section is a list of exceptions to the
second section and gives effect to the policy I mentioned a
moment ago of requiring all Virginia citizens and all Virginia vehicles to pay the g-ross receipts tax.
Having used the extremely ambiguous term "home state''
in section 2, section 4 was inserted as a partial definition of
what is meant by the home state of an out-of-state carrier.
We will seldom have cases under section 4; it can arise only
if a carrier has relations with two states, one of which is entitled to reciprocity and the other isn't, and section 4 will
help us to resolve our problems in those rare instances.
Q. You have stated that you drafted the June 25th ag-reement. Was it drafted under the authoritv of 46-22 of the
Code?
·
A. Yes.
Q. And that is the reciprocity statute?
A. That is the one giving the Governor. with the advice of
the Board, power to make a:2'reements which in his opinion
will promote the welfare of Virginia.
Q. As a member of the State Corporation Compage 229 } mission, are you in charge of the administration
of the 2 per cent ~ross receipts taxY
A. Yes, I have been in char~e of that since April 28. ]949.
Q. I hand you a copy of what appenri;; to be a notice to
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certain motor carriers sent out bv the Commission under
date of August 1, 1952. Will you fu:rth~r identify that) please,
sir?
A. This notice was sent out bv the Commission and was addressed to all carriers whose home state was New York.
Mr. Wickham: I would like to introduce this as Respondents' Exhibit B.
(,Filed and marked Respondents' Exhibit B.)

Q. As administrator of the 2 per cent gross receipts tax,
would you briefly explain why this notice was sent out to New
York carriers?
A. About a year ago, the State of New York devised a ton
mileage tax and imposed that tax on all carriers, not merely
on her carriers, and granted no reciprocity to anybody and
the carriers foug·ht it in the New York courts
page 230 } on the g-round it was unconstitutional. The lower
courts in New York enjoined the collection of the
tax for about a year. The Court of Appeals of New York
recently held that the tax was constitutional and required all
carriers, including Virginia carriers, to pay the tax, and therefore under the reciprocity ap:reement carriers whos~ home
state is New York are not entitled to reciprocity in Virginia.
Q. As the administrator and the collector, so to speak, of
the 2 per cent receipts tax, is it your opinion that the June
25th agreement is a valid and legal exercise of the Governor's
authority as given him by section 46-22 of the Code?
A. Yes.
Mr. Gay: I object to that question as involving the issue
in this case and the opinion of the witness is certainly not
relevant or material.
Mr. Wfokham: The Supreme Court has held many times
that the opinion of the administrator of a tax regarding the
validity of said tax is very pertinent to the issue.
page 231 }

Q. Will you repeat your answer, please?
A. Yes.

Mr. Wickham: That is all.
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CROSS EXAMINATION.
By Mr. Gay:
Q. Not waiving my objection to the preceding question, I
take it or assume that you would not draft an agreement to
permit the Board to recommend to the Governor to sign what
you thoug·ht was invalid Y
A. T11at is quite right, of course.
Q. Will you refresh my recollection as to when your term
of office on the Commission began?
A. April 28, 1949.
Q. Judge, as I recall it., the act of April 7, 1948, that reimposed the 2 per cent gToss receipts tax on motor vehicle carriers of that year made it effective as of January 1, 1949 f
A. That is right.
Q. And you say you came on the Commission on April 28,
1949?

A. Yes.
Q. Were tax matters assigned to you f
A. Yes, all tax matters.
Q. After you came on the Commission t
A. Yes, all tl1c tax matters that the Commission deals with
and that includes this.
Q. And since you cam~ on the Commission it was a part
of your officia] duties to administer and enforce those tax
laws which the Commission has authority to administer and
enforce?
A. Yes.
Q. Has the Commission enforced the provisions of this
act of April 7, 1948, imposin.g thh, 2 per cent gross receipts
tax against domestic motor vehicle carriers by requiring them
to report all of their gross receipts derived from both interstate and intrastate commerce¥
A. Yes.
Q. Has the Commission caused taxes upon their gross receipts to be assessed and collected from these domestic carriers upon the basis of the reports required to be made?
A. That is the method of doing so.
Q. Has the Commission enforced the provision of the 1948
act against foreign or out-of-state motor carriers
page 233 ~ for hire by requiring them to report all gross receipts derived from their interstate operations in
accordance with the apportionment formula?
A. It has been enforced against passenger carriers, but not
ag·ainst freig·ht carriers.
page 232

~
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Q. Against no freight carriers?
A. All passeng·er common carriers and no f reig·ht carriers.
Q. Why has that not been done?
A. Because of the reciprocity agreements.
Q. Now bearing in mind, if you will please, the fact that
this act became effective and reimposed the tax as of January
1, 1949, what, if you will be so kind as to st.ate for the record,
reciprocal agreements were in effect at that time which you
considered relieved the Commission of the resoonsibilitv of
enforcing this 2 per cent gross receipts tax 011 out-of-state
carriers?
A. At that time there were ten, or between ten and twenty,
I should say, bilateral agreements in force.
Q. Did any of them have anything to do with gross receipts
tax?
A. Yes.
page 234 ~ Q. vVill you state which ones 1
A. No, I cannot. Some of the states had not
empowered their officials to make such agreements and when
I started administering this law, the law., of course, had been
administered for fonr months before I started in on it and I
found that reciprocity was being given to aH out-of-state
carriers.
Q. How did you find that out!
A. By conversation with :M:r. Arthur Boatwright, who was
in immediate charge of collecting· the tax. I was advised by
him that it was the understanding that tl1e Commission would
grant reciprocity to all out-of-state carriers and that that
understandin~ was based on oral statement of the Governor
which the Governor had made and which the Reciprocity
Board had approved.
Q. You mean Governor Tuck?
A. Governor Tuck at that time. So the situation was that
there were several written agreements and that those agreements were not entirely uniformQ. But you are not able to state which ones related to gross
receipts tax!
page 235 ~ A. No-I am speakin~ onl:v of those that c1icl
relate to gross receipts tax. Those that do relate
to gross receipts tax were not uniform. Then there was the
oral understanding- and, of course, an oral understanding- is
not quite so. specific as a written understanding,-; and therefore
in order to get a uniform rule for all out-of-state carriers, I
requested the Reciprocity Board to recommend to the Governor the adoption of a unilateral ag-recment that would ex-
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tend to all states the same reciprocity previously granted to
some states, sort of a most favored nation clause, and then
operate under that from then on.
Q. Wasn't that the declaration of October 28, 19491
A. Yes. I drafted that.
Q. If I understood your answer then, Judge, between J anuary 1, 1949, and October 28, 1949, the time that the law went
into effect and the date of the execution of this unilateral
agreement, you were governed by what you considered to be
applicable reciprocity contracts with some states, the names
of which you do not recall, and by what was understood to be
an oral instruction from the Governor not to enforce this tax
as to any state?
A. That is correct.
pag·e 236 ~ Q. And to bring uniformity or certainty into
the matter in that situation you drafted and the
Board recommended and the Governor approved this unilateral agreement of October 28, 1949?
A. To bring :uniformity and certainty.
Q. And the thesis of that agreement., as I understand it,
to those who have operated it is that so Ion~ as a foreign
state, to use a word in opposition to home state, does not impose a gross receipts tax on Virginia carriers, Virginia will
not impose a tax on foreign carriers?
A. The Governor's a~reement is an offer to enter into a
unilateral contract and '"'that offer is accepted by refraining
from taxing Virginia carriers.
Q. That is sort of leA"alisticA. Yes ; I have read this whole record and I find there
has been a great deal of discussion of law between counsel
and witness, but I suppose the Supreme Court of Appeals
will be able to disentangle them and make up their own minds.
Q. Then it is fair to say from your last answer that you
consider reciprocity to have been afforded within the meaning of the Virginia statute whether a foreign
page 237 ~ state imposed a comparable or similar tax or not T
A. Oh, yes. The statute covers all taxes.
Q. Well, if there is no tax, it could not cover that, could it?
A. If a foreign state had no tax of any kind on motor vehicles, not even property tax, I still think the. Governor could
o it in the interest of uniformitv.
Q. I just want to get your view, as you say you are the
draftsman of these unilateral declaration. Your thought is
' that even the absence of any legislation in the particular state
affords an adequate basis for Virginia granting to the ve-

f
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hicles of that state exemption from the tax imposed by the
laws of this state T
A. Yes. If you can imagine a state that had no license
tax, no license plate tax, no gross receipts tax, no property
tax on motor vehicles, I ,believe the Goygrnor could still let
!h. .em have reci.I>rocity because 1t would encourage tiieiifiio~
1mQose such a tax.
·
. We are not concerned with an imaginary situation; I am
confining myself to those types of taxes dealt with in this
agreement, and they are gToss receipts tax, ton mileage tax
or other similar tax. What I am asking you if a
page 238 ~ particular state does not impose any one of those
three types of tax, there is a complete absence of
legislation on that subject in that foreign state, you feel the
Virginia law authorizes the Reciprocity Board and the Governor to waive the Virginia tax against motor vehicles of
those states Y
A. Oh., yes.
Q. Judge, I refer to in the minutes of tl;c R~ciprocity Board
which counsel have kindly made accessible to us a communication from Judge Ozlin, who was then a Commissioner of the
Corporation Commission, bearing date March 9, 1943, and r·
have asked counsel to have you produce a copy for the record.
Are you able to do so?
A. Yes, I have a copy of it dated March 9, 1943, which I
will produce for the record.
(Filed and marked Petitioners' Exhibit No. 17.)

Q. It has also come to our attention that Senator Andrew
W. Clarke addressed a letter of Oetober 24, 1949, to the Commission and I a-sk if you would be good enough to produce a
copy of that f
page 239

~

Mr. Wickham: You asked for the reply to
Senator Clarke, didn't you 1
Mr. Gay: I later asked you for the original letter.

Q. I will ask you to produce it and make it available for
the record.
A. I produce the orig'inal letter from Senntor Clarke and
I :find written on the fact of it in mv l1andwritimr the fo1lowing notation: "M1·. Boatwri2·ht: Please stuclv· this" and I
do not find in my file any written answer to tbis letter. · So
my guess is th~t I did not give Senator Clarke a written an-
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swer, but must have mentioned it to him orally. Now that
you mention it, I am sorry I did not speak to him yesterday.
He was in our office all day yesterday and I forgot all about
it, but I don't think that I wrote him any reply.
(Filed and marked Petitioners' Exhibit No. 18.)

Q. I think you said the notation showed you asked Mr.
Boatwright to study the matted
page 240 ~ A. Yes. The letter requested that a study be
made and I thong·ht Mr. Boatwright was more
competent to study it than I.
Q. Did Mr. Boatwright make a study ?
A. I haven't any recollection of it whatsoever.
Q. Have yon had your files examined to see whether he did
make one?
A. I have examined my files personally, yes, sir.
Q. You do not find any report from Mr. Boatwright?
A. Nothing since that letter.
0

Mr. Gay : That is all.
And further this deponent saith not.
page 241

~

C. FAIR BROOKS,
being recalled for further examination, deposed

as follows:

DIRECT EXAMINATION.
By Mr. Blackwell:
Q. Mr. Brooks, what was the reason that moved the Virginia carriers and their As8ociation to agree to the imposition of the 2 per cent gross receipts tax on them?
Mr. Gay: I object to that question in the absenco of any
proof that there was any authoritative a~Teement on the part
of the carriers to any such act and that the question is wholly
irrelevant.
·
Mr. Blackwell: I will change that question to advocate ..
( Question read as follows:)··
Mr. Brooks., what was the reason tlmt moved the Virginia

A. and D. Ry. Co., et als., v. H. L. Hooker et als., etc.

151

C. Fair Brooks.
carriers and their Association to advocate the imposition of
the 2 per cent gross receipts tax on them 1
A. When the first law was passed on the 2 per cent gross
receipts tax we were willing· to accept it-the truckers were
in the State of Virginia. We wanted to pay our portion of
the taxes of the State, although we were a merely
page 242 } growing industry and knew it would be a hardship, but we accepted it from tbe very beginning
because we knew that under the conditions that we had to
have reciprocity with the other 8tates and we had to g·o
through the other states. The railroads, themselves, at that
time were paying it, and we thought our operation ought to
come in, too.
e pay in addition to the 2 per cent gToss receipts tax the
gasoline mileage tax, we pay the personal property tax, we
pay in some cities a city tax, we pay our income tax. The
railroads pay no income, the only thing they pay is the 2 per
cent g·ross receipts tax that they pay now. That is in lieu of
all other taxes except on the real estate, which I understand
they are 40 per cent of the valuation. That is imposed by
the State Corporation Commission. I understand that where
the railroad owns property or any public utility of that type-

,v

Mr. Gay: I want to object fo this speech becat18e it is not
1·esponsive to the question and I hope counsel will admonish
the witness to confine his answer to the question asked and
not permit him to wander far afield in llis delight of advocacy.
page 243 } By Mr. Blackwell:
Q. Were they willing to pay this 2 per cent
gross receipts tax in addition to their license tax as a fair
share of the contribution of the whole industrv to the hig-hways of the state?
·
'A. vVe were.
Q. Was that to take cure of the foreig·n and domestic use
of tlie roads?
A. That is correct. That is the reason whv we had the
reciprocity bill passed.
"'

CROSS EXAMINATION.
·By Mr. Gay:
Q. You say you advocated the passage of this tax?
A. Reciprocity, yes; we agreed to it. We didn't fight it,
Mr. Gay.
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Q. You were asked the que~tion if your industry did not
advocate the passage of this 2 per cent tax and to give your
reasons for it, and I understand your answer to be in the affirmative, that you did advocate it and then sought to argue
the matter in stating the reasons. Is it a fact you simply
consented or did not oppose it, or whaU
page 244 ~ A. We consented to it and did not oppose it.
Q. You did not advocate iU
A. We did not go in and take actual part in it. vVe didn't
fight it, which is the same thing as accepting it.

Mr. Gay: That is all.
And further this deponent saith not
The further taking of depositions was adjourned to ,Monday, September 8, 1952., at ten o'clock a. m., at the same place.
page 245 ~,

Offices of Tucker, Ma~Ts,
Ca bell & Moore,
Richmond, Virginia,
September 8, 1952.

Present: Same counsel as heretofore noted.
Mr. Gav: I would like to state for the record durinQ: the
cross examination of the witness C. F. Joyner, Jr., I exhibited
to counsel, and asked that they be made a part of the record
pages 252 to 256, inclusive, of the 1952 issue, Thirteenth Edition, of Commerre Clearing House, containing· a compilation
of the tax laws of the several states relatin~ to motor vehicles
carriers of property and pasRenger8 for-hire~ and stated that
I expected to rely on it both in our briefs and in arguments. I
asked if there was any objection to this, that it be pointed
out by counsel for the respondents, or the intervenors during
the course of Mr. ,Jovner's cross examination:
At the conclusion o'f the testimony of .Judge Hooker on pag-e
106 of the transcript., Mr. Blackwell stated that
page 246 ~ he was unable to proeure a copv of the Commerce
Clearing House volume of 1952 and nut me on
notice that he objected to the validity of the compilation.
On Friday last, I delivered a cony of the volume to Mr.
Blackwell for inspection and ask that he now state on the
record wl1ether he continues his ohjection to tl1e validitv of
proving the type of taxes referred to at the page:;; mentioned
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in the 19-52 issue of the Commerce Clearing House volume, it
being my purpose to rely upon that compilation as a summary of the taxes described of each of the states, with the
right on the part of counsel for any party to refer to the
statutes of the several states, either in oral argument or in
their briefs, in connection with their discussion of this aspect
of the case.
Mr. Blackwell: The book Tax Svstems ref erred to bv Mr.
Gay is, I am sure, a reasonably accurate summary of the
taxes of the several states as set ont therein. The question
of the statutory law of the several states is, of course, one of
which the Court will take judicial notice, but for the convenience of the Court and counsel the compilation appears to be a
ready reference and I am sure within the limits that it purports to have, it is quite accurate.
page 247 ~ Mr. Gay: Subject to the statement which you
made, you have no further objection to it f
Mr. Blackwell: No. There are several other tables in addition to ,the pages mentioned by Mr. Gay which do have a
bearing on the matter, particularly those immediately preceding and following.
Mr. Mays: I fully assent to the introduction of this compilation, but do not make any concession as to its accuracy.
ROBER.T '"T. REA,
called on behalf of certain intervenors, being first duly sworn,
deposed as follows:
DIRECT EXA.MINATION.
By l\fr. Blackwell :
Q. Please state your name and address.
A. Robert .J. Rea; Mount Jackson, Virginia.
Q. And what is your occupation?
A. I am Secretary of the firm of Hearty Virginia, Inc .., producers of apples imd peaches.
Q. Do you hold any position with any or!!anipage 248 ~ zation of apple and peach producers?
A. I am President of t11e Virginia Stat~ Horticultural Society.
Q. Are. they orchardists f
A. That is a g·ood word. Fruit growers would be an ·right.
Q. How many fruit growers are members of. that organization?
A. About 640.
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(J. ·what are the principal products they produce Y
A. Peaches and apples.
Q. Approximately what is the value of an average year's
crop!
A. Roughly around $25,000,000.
Q. That, of course, will be subject to rather violent fl.uctuations Y
A. Very much so. Some years we have freezes and it is
nowhere near that, but that is it roughly.
Q. Turning to the apple crop, can you estimate what portion of the crop is sold in Virginia and what portion is sold
outside?
A. In the past few years, normally, about half
pag·e 249 ~ of our apple crop g·oes to processors, mostly in
Virginia ; a few of these processors are in West
Virginia and Pennsylvania. Of the other half, probably
3,000,000 bushels of the normal 10,000,000-bushel crop is what
we call packed, and that leaves about 2,000,000 bushels that
is shipped within the state and out of the state unpacked or
loose, mostly.
Q. A packed apple is one that is put in a crate and shipped
as a packaged fruit?
A. Put in a container..
Q. And the processed would be canned, dehydrated, apple
butter, or applesauce f
A. We haul those to the processing plants loose in what
we call field crates and at the plant our trucks are weighed
and they are delivered to the processor in bins and he processes them and puts them in cans or glass, or whatever container he use8.
Q. And bulk apples are sold ordinarily in a truck or whatnot, in bulk?
A. That is the loose apples, roughly about two million
bushels out of a normal ten million bushel crop.
Q. From your experience as an apple grower and President of the Virginin Horticultural Society, can
page 250.~ ~rou estimate the amount of apples shipped out of
the Commonwealth i.n motor vehicle carriers Y

Mr. Gay: I object to the witness answering that questio~
unless he is going- to state as pa rt of his answer the source
from which he forms the opinion or expresses a judgment.
Q. Go ahead and answer it, sir.
A. The question again Y

A. and D. Ry. Co., et als., v. H. L. Hooker, et als., etc.

155

Robert ,J. Rea.
Q. From your experience as an apple grower, and President of the Virginia Horticultural Society, can you estimate
the amount of apples shipped out of the Commonwealth in
motor vehicle carriers?
A. I think for the crop year of 1950 there was something
over 1,100 cars of apples shipped by rail. I don't remember
the exact figures ; I could give them exactly to you if I were
permitted to look it up.

By Mr. Gay:
Q. That is 1950?
~. Yes, sir. I think that is correct. We have no very
good record-those :figures are procured from our-in other
words, we have in Martinsburg a reporting agency of the
United States Department of Agriculture cooppag·e 251 ~ erating with the states that report the carlot
movement and that is as accurate as it can be had
and is reasonably accurnte. "\Ve have no very accurate way
of determining what moves otherwise, except I am pretty
closely associated with quite a few orchards, and I know just
about what moves and· what doesn't move and I am of the
opinion that about two-thirds of this three million volume
moves by motor carriers.
Q. Two-thirds of three million would be approximately
two million bushels?
A. Yes.
Mr. Gay: I would like to interpose a specific objection to
the answer of the witness as expressing· pure opinion, not
supported by any facts, testifying to a conclusion which he
reached.
By Mr. Blackwell:
Q. Turning now to peaches, Mr. Rea, roughly what is the
quantity of the annual peach crop?
A. Of this year's crop it wa.s estimated about two million
bushes in the state and we think that is about where it is
g·oing to run, the U.S. D. A. estimates.
Q. Can yon from your experience and observation estimate
the amount of peaches that are shipped out of the
page 252 ~ state in motor vehicle carriers?
A. I would say that about half of the crop is
moved.

156

Supreme Court of Appeals of Virginia

Robert J. Rea.
Mr. Gay: Same objection to the question and answer for
the reasons stated.
By Mr. Blackwell:
Q. Of the two, the peach crop would be more or less perishable?
A. Much more perishable. Peaches when they get ready
to move., they have to move in a hurry. Apples can wait
around a little bit for movement.
Q. How important is interstate movement of trucks to your
industry!
Mr. Gay: I think that is an obvious thing.
A. In my opinion, we would be going backwards if we did
away with the movement of perishable by trucks.
Mr. Gay: I object to that answer as not being· responsive
to the question.
A. (Continuing·) I don't see hardly how we could operate
and not move a portion of our crop by trucks. Our packing
sheds are no longer located altogether on railroads, as they
were mostly some years ago, and these trucks come to our
packing sheds, we load them, and they deliver
page 253 ~ them to the markets in somewhat faster time and
we think the product gets there in a little better
condition most of the time.
Mr. Blackwell: That is all.
CROSS EXAMINATION.
By Mr. Gay:
Q. What percentage of the truck movement that you referred to, Mr. Rea, of the apple and peach crop was by what
we call common or contract carrier and what moved by privately-owned trucks Y
A. Again, I have no definite :figures that I can give you on
it, but I am of the opinion about 20 per cent of the apple movement is by trucks that are interested in hauling the product
for the freight they ~et out <?f it for hauling it.
Q. The balance of 1t by privately-owned vehicles Y
A. Privately-owned vehicles, either owned by us as growers, or owned by some man in the distant market who buys
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400 bushels of apples from us and says, "1 will have my truck
there tomorrow and pick them up.''
Q. Were you applying that figure to both apples and
peaches?
page 254 } A. No, just to apples.
Q. Would you make an answer to the same
question as to the peach movement?
A. I feel like about half of the peaches are moved in that
category.
Q. You mean 50 per cent by common or contract carrier
and 50 per cent by privately owned vehicles?
A. No, about 50 per cent, I think, of the peaches are moved
by trucks that are hauling for the freight revenue and the
other 50 per cent the rails move a good big· portion of it: and
privately-owned trucks move the balance.
RE-DIRECT EXAMINATION.
By Mr. Blackwell:
Q. In the movement of these fruits, is any special equipment needed, such as refrig·eration, or anything of that nature?
A. Most of tlle peaches nre moYed under refrigeration;
some of the apples in their early fall shipment, not many.
Mr. Blackwell: That is all.
And further this deponent saith not.
page 255 }
J. E. BULLOCK,
·
called on behalf of certain in tervenors, being first duly sworn,
deposed as follows :

DIR,ECT EXAMINATION
By Mr. Shewmake:
Q. Will you state your name and where you live?
A. J. E. Bullock; Traffic Manager for the Albemarle Paper
Manufacturing- Company and its subsidiary, the Halifax
Paper Manufacturing· Company, and further subsidiary Seaboard Manufacturing Company.
Q. How Ion~· have you been in the paper manufactnring
business?
A. Off and on for about 28 years.
Q. Are you g·enerally familiar with the paper manufactur-

158

Supreme Court of Appeals of Virginia

J. E. Bullock.
ing industry in Virginia and the methods by which its products are shipped to markets from the place of manufacture?
A. I think I am qualified to testify to that.
Q. Now, Mr. Bullock, will you state for the record approximately the tonnage, if we may express it that way, of manufactured products that are turned out by your own company
in Virginia by the day or month?
A. Our average daily production in the Richmond plant is
approximately 250 tons; that is a seven-day week.
page 256 ~ Q. What would you say in answer to the same
question in regard to your Halifax plant T
A. Our Halifax plant is undergoing an expansion program.
At the present time its production is approximatelv 250 tons
a day, also, but that will be stepped up by the first of the year
t.o exceeding 300 tons a day.
Q. Approximately, speaking in proportions now, what proportion of your manufactured product in the City of Richmond, which you stated was 250 tons a day, is shipped out
of the state and how much is consumed or allocated to local
markets?
A. I would say about 20 percent of our tonnage is consumed
in the City of Richmond, or the State of Virginia; the remainder is interstate tonnage.
·
Q. The other 80 per cent going outside of the state?
A. That is right.
.
Q. In what general direction or in what states or large
cities, if you can bring it down as fine as that, does this product move to?
A. Our important markets are the so-called seaboard
metropolitan areas, they being· Baltimore, Philapage 257 ~ delphia, and New York.
Q. What proportion of that 80 percent that
moves out of the state, principally to the cities which you
have just enumerated, is moved by motor carrier?
A. I have those exact fig-ures at the office for the year 1950.
My memory is the ration is ~bout 51 to 48 in favor of trucks.
Q. Have you sent to your office for those figures and will
they be available before this examination is concluded Y
A. TI1ey will be in a few minutes, I hope.
Q. Now in that volume which is moved by truck approximately what portion of it is moved by domestic motor carriers like Brooks Transportation Company, or East Coast
Freight Lines, and what proportion of it is moved by what
we call foreign carriers, who come into the state and get it
and go out again f
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A. Conservatively speaking, I am sure more than 75 percent of our tonnage is moved by domestic Virginia carrier.
Q.. The other 25 percent by what we might term foreign
carriers1
A. Yes, those domiciled in states other than
page 258 ~ Virg·inia.
Q. Is that statement equallv true with respect
to your Halifax plant 1
•
A. Well, in our Halifax plant, due to high cost of transportation, we have gotten a private carrier and there is very
little common carrier transportation in our Halifax plant.
Q. As the cost of transportation increases, is the tendency
of the people in your business to go over to the private carrier; that is, where the truck and cargo are owned by the
same person?
A. I can name several companies who, of my own knowledge, have gone into private carriers of outbound Virginia
pro(].µcts .because of high transportation costs.
Q. Are you generally familiar with the situation of other
paper manufacturing industries in tlie City of Richmond with·
respect to their transportation f
A. I would say a general knowledge, no exact knowledge.
Q. Will you just state for the record in your own way what
portion of their products from your observation and general
knowledge move by motor carrier and what otherwise t

Mr. Gay: I would like to note an exception to that question
as calling for the opinion of tlle witness, and
page 259 ~ obviously, it is hearsay testimony.
.
By Mr. Shewmake:
Q. Let me ask you this question before you answer the one
I just asked. Is it your business to keep yourself informed
as to the manner and methods by which your competitors do
business¥
A. Yes.
Q. All right, go ahead and answer the first question.
A. Well, froni personal observation and conferences with
the Traffic Manager of the larger paper companies in Virginia, such as Camp Manufacturing Company, in Franklin,
and Chesapeake Corporation at West Point, and the West
Virginia Pulp & Paper Company at Covington. Virginia,
those plants move tonnag·e by truck varying according to their
production needs. In other words, tl1e plant at Franklin,
Virg·inia, is more or less a board mill and as such a great
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preponderance of its tonnage moves by rail. However, I
understand, and, as a matter of fact, know it to be a fact,
they do move their so-called sack papers a great majority by
motor truck, serving several plants in "'\i\Test Virginia and
other places.
A.s to the plant at West Point, the Chesapeake
page 260 ~ corporation, I have visited that plant and seen
tl1e platform completely filled with trailers and in
<liscussing it with their Traffic Manager was told a substantial tonnage was moved by truck. Now, the volume, I am not
in position to say.
A.s to the plant at Covington, Virginia, that plant moves
considerable tonnage by truck. The percentage of the total
production, I t11ink, would be small because that is a very
large plant and it moves a terrific amount of tonnage to the
West, and I don't have any positive knowledge as to any percentages of that plant moving by rail or by truck.
A.s to the plants in Richmond, the Standard Paper Manufacturing Company, their daily production I would say is
probably 150 tons and I do know a very substantial percentage of that tonnage moves by common carrier truck. The
American Paper Company here in Richmond, which is a converter, operates private trucks as well as common carrier.
I do believe the gTeater percentage of their tonnage moves
in private carriers.
Q. Assuming tlmt by any reason there should ·be an interruption or curtailment of the method of truck transportation
now in force and in use, and by that I mean if
page 261 ~ anything should happen to cause a reduction in the
number of trucks available, the number of trucking companies engaged in the trucking business which you
have described, what would be the effect on the paper manufacturing industry in Virginia f
:M:r. Gay: I want to object to that question and any answer
thereto, on tl1e ground that it calls for an assumption which
has not been established by any credible evidence in this case.
A. If the truck transportation from our plant at Rfohmond,
Virginia, or from our plant a.t Roanoke Rapids, North Carolina, were curtailed, and as I just said, our plant at Roanoke
Rapids is at present being served to a major extent by our own
·equipment, and I don't feel any change would affect us as a
.private carrier; however, the tonnage out of Richmond, if
our services were curtailed-that is the service of common
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carriers were curtailed, we would be in the position of not
being able to meet the competition of our competitors in
states such as Pennsylvania and New York and other states
where the same type of material is produced. That would
leave us only two recourses; one would be to go into private
carrier, and that is actually being considered at
page 262 ~ the present time, and the second, of course, would
be to ship by rail, and we reach the point of
diminishing returns. If the rate goes up to a certain point,
we have to abandon certain markets and we have found that
necessary because of high costs.
Q. You used the expression '' common carrier'' just l!.
moment ago. Does that include in your answer the term
'' contract carrier" as well; I mean any trucker who is operating for-hire Y
A. Y.l ell, it so happens we do not use any contract carriers and I am speaking solely of a certified carrier as a
common carrier.
l\Ir. Shewmake: Answer Mr. Gay.

l\fr. Gay: We have no questions.
1\fr. Shewmake: When this lady arrives from Mr. Bullock's
firm with these figures, I would like to recall him to put those
figures in.
And further this deponent saith not.
page 263

~

lVIr. Shewmake: That is all for us.
1\fr. Gay : You are stating on the record, as I
understand it, that the respondents' and intervenors' testi·
mony is concluded 1
Mr. Shewmake: That is our understanding, yes, sir.

J. E. BULLOCK,
resuming the stand for further examination, deposed as
follows:
DIREiOT EXAMINATION
By Mr. Shewmake:
Q. Mr. Bullock, in your direct examination you ref erred
to certain figures which might be made available and which
were then on the way to you from your office. Do you have
those figures, now 1
A. Yes, sir, I have those figures here.
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Q. State them for the sake of the record .
.A. Iu 1949 our percentage of total production at our Richmoml plant by rail was 47.8 percent, by truck 52.2 percent;
for t11e year 1950 the rail percentage of total production was
40.72 percent, and by truck 59.28 percent. We are working on
our 1951 tonnage but haven't completed it, but for
page 264 ~ the first four months it indicates that percentage
by truck will somewhat increase.
CROSS EX.A1VIINATION
By Mr. Gay:
Q. Did I understand you to say that those :figures reflect
the operations solely at tbe Richmond plant?
.A. At the Richmond plant, that is correct.
And further this deponent saith not.

C. F. JOYNER, JR.,
recalled for further examination, deposed as follows:

DIRECT EXAMINATION
By J\fr. Gay:
Q. l\fr. Joyner, in supplying the dates on which the various uniform reciprocal agreements had been executed and
which appear at page 58 of your examination by Mr. "\Vickham, Michigan is noted as August 1, 1940. Could that be
correct?
A. I do not believe Mr. ,vfokham asked me any
page 265 ~ questions on tllat.
Q. It is your statement on the record here.
A. I wasn't asked_ any question a bout that, I don't believe.
Mr. Wickham: Mr. Gay, you asked me to read those into
the record. I read them into the record; I didn't examine
Mr. Joyner.
By Mr. Gay:
Q. There appears in the record on the authority of tlle
Attorney General that a reciprocal agreement with the State
of Michigan was executed as of August 1, 1940. That was
substantially two years before the 1942 statute. Can that
date be correct?
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A. Mr. Gay, I don't know. Do you have a copy of the
agreement here! I thought I made them available.
Q. They were not made available. The statement was
made that the so-called uniform agreements were entered
into between Virginia and certain states listed by Mr. Wickham and the dates were given as to each agreement. Michigan is listed as August 1, 1940.
A. Mr. Gay, there was no Reciprocity Board in 1940.
Q. That is what I am calling your attention to
page 266 ~ for the purpose of asking you if. that date could
be corrected and, if so, whether you could supply
the correct date.
(Witness examines a paper handed him by Mr. Wickham.)
A. This must be a typographical error. I cannot supply
it at the moment, but I can supply it.
Q. Will you do ·so and get the Attorney General to pass
that information to the Reporter t
A. Be glad to, sir•.
Q. The memorandum from which I understand the .Attorney General read these dates into the record showed, and the
record showed the Louisiana agreement was August 7, 1941.
Isn't that an error, also?
A. Yes, it would be.
Q. You wi11 supply the correct dates as to those, too!
A. Yes.
Q. Mr. Joyner, did your department ever publish a little
booklet or broclmre containing a copy of the uniform reciprocal agreement and memorandum as to each of the states with
respect to which such agTeement had been made T
A. Yes, sir.
Q. Is the document which I hand you now a
page 267 ~ copy of tba t and, if so, I would like to ask you to
file it as Petition·er's Exhibit No. 19.
A. Yes, we published this and made it available for, I
think, the po1ice officers and others.
(Filed and marked Petitioner's Exhibit No. 19.)

Q. That copy, as you note, is considerably worn and will
not make a very creditable exhibit. I was wondering if you
could file a clean copy Y
A. An extra copy is available that we will be glad to furnish.
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Mr. Gay: With consent of counsel, I would like to substitute a clean copy for this.
Mr. Shewmake: That is agreeable, if you will furnish us
a copy, too.
By Mr. Gay:
Q. At page 58 of your examination, Mr. Joyner, you filed
at my request what was introduced as Petitioner's Exhibit
No. 10, a copy or what purported to be a copy of the so-called
uniform reciprocity agreement and upon my asking you to
please point out where that ag'reement covered the matter of
gross receipts tax, you read from the opening
page 268 ~ paragraph, which is quoted at page 59 of your
testimony and that quotation does include gross
receipts tax, the languag·e being: ''* • • and not licensed in
any other state, then such motor vehicles shall be exempt
from paying any license plate tax, or gross receipts tax to
the reciprocating state.''
Will you examine the comparable paragraph in this brochure that has been filed as Exhibit 19 and state for the
record whether the unilateral ag-reement publicized in that
document makes any reference to g-ross receipts tax?
A. No, sir, I don't see it. It doesn't carry it.
Q. Isn't it true tlmt the comparable paragraph in the copy
of the uniform agreement published in that booklet makes
no reference whatever to gross receipts tax!
A. Yes.
Q. Mr. Joyner, I have asked the Attorney General if he
would have you produce at this hearing memorandum of
opinion by the Honorable Harvey B. Apperson, then a member of the Reciprocity Board, rated April 6, 1946, dealing
with the matter of the enforcement of the gross receipts tax
on interstate cariers for-hire. Are you able to produce that
now?
A. Yes, this copy is the copy that came from
page 269 ~ our files.
Q. ·wm you produce it and file it as Petitioner's Exhibit No. 20?
A. Yes.
(Filed and marked Petitioner's Exhibit No. 20.)
Q. Mr. Joyner, have you served on a committee on highway use taxes appointed by the National Association of Tax
Administrators?

A. and D.
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A. I was appointed on that committee, yes, sir. I didn't
attend the meeting at Asheville, North Carolina; I think it
was in May or June of this year.
Q. That committee has submitted a formal written report
to the National Association, has it noU
A. I have had a copy of it, yes.
Q. Your name appears on it as one of the subscribing committeemen, does it not 7
A. It may appear on it. I didn't attend the meeting in
Asheville.
Q. Are you speaking now of the meeting of the committee
or of the Association which was held in Asheville on June 9thY
A. The committee held a meeting at the time
page 270 ~ the Asheville meeting was held.
Q. I have before me a mimeographed copy of a
report entitled '' A Practical Program To Improve Taxation
of Interstate Highway Use, Submitted by the National Association of Tax Administrators, Committee On Highway Use
Taxes" for consideration at the Twentieth Annual Conference of the Association, Asheville, North Carolina, June 9,
1952. That is the report you refer to 1
A. Yes.
Q. Can you recall who were some of the other members on
that committee Y
A. Mr. Dixwell Pierce from California was one of the members of the committee and' right now I don't remember the
other members.
Q. I would like to read in the record the names of this committee consisting· of Spencer E. Bates, Commissioner of Taxation and Finance, Albany, New York; C. E. Halpin., Director
of Revenue, Springfield, Illinois; Patrick Healy, Jr., Chairman, State Tax Commission, Salt Lake City, Utah; Crawley
F. Joyner, Jr., Commissioner of Motor Veliicles, Richmond,
Virginia ; Lawton L. Leininger, Vice Chairman,
page 271 ~ Oklahoma Tax Commission, Oklahoma City Oklahoma; Otto F. Messner, Secretary of Revenue,
Harrisburg·, Pennsylvania; Mr. Pierce., of Sacramento California, who is shown as Chairman, who is Secretary of that
state's State Board of Equalization; and H. Clyde Reeves,
Commissioner of Revenue, Frankfort, Kentucky.
Do you recall that constituted the committee?
A. I know they are tax administrators in the different
states.
Mr. Gay: I would like to offer this document for identifi-
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cation, but not put it in evidence because it is so voluminous.
I do not feel professionally justified in burdening the record
with it, but I will pass it to the Reporter for the purpose of
identification, and so that any party to the proceeding who
wants to make use of it, either in the briefs or in the argument, may be at liberty to do so and quote such parts of it
as they desire. With that statement, I want to call the witness' attention to certain parts of the record and have him
testify with respect to thein.
page 272

~

(The document was marked for identification
by the Reporter.)

By :Mr. Gay:
Q. Before doing so, I will ask you, Mr. Joyner, what action was taken on this committee's report at the June 9th
meeting?
A. I am not familiar; I haven't fo1lowed through on it.
Q. You are not prepared to say?
A. No, sir.
(Discussion off record.)
Mr. Shewmake: I think it would be helpful for the record
to state what this examination is for.
Mr. Gay: The purpose of the examination is to show that
this committee, of which Mr. Joyner i~ a member, reported
and recommended to the A:::;sociation and, as r have indicated.,
my information is that at the Annual l\foetino.· held June 9th
the Association approved tI1at recommendation, that reciprocity as such is an outmoded method of dealing- with thC'
problem of burdensome ]1ighway use taxes and
page 273 ~ they recommended a uniform mileage tax to be
paid by the various carriers in the ~tate throu9;h
which they operate, and they p·o at great len~th into questioning the present condition and the mannC'r in whicl1 reciprocity
has been operating- and their reasons for makin!? tl1is recommendation -as to what they call a mileae-e use tax, and the
report exhibits with it a draft Qf a bill which they recommended for passage by the several states imposing such a
tax.
Mr. Shewmake: In view of tlle ·Atatement of counsel for
the original petitioners, we object to t11e examination of the
witness along the lines just indicated and to any questions
which may be asked him along that line and to any answers
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which may be made thereto as immaterial, irrelevant, and not
related to any issue in this case, and that objection goes to
the use of the document just handed to the Reporter for any
purpose in connection with this case.
Mr. Gay: I desire to read into the record a few brief .extracts from this report and then interrogate the
page 274 ~ witness about them.
.
Mr. Shewmake: It is understood the same objection g·oes to the reading- of any extracts from the report or
any part thereof by counsel or any other person.
Mr. Gay: It can be so understood.
Q. At the bottom of page 1 and continuing on page 2 of
this report, 1\Ir. Joyner, the statement made is:

"The fact is, then, that under the existing tax structures
some vehicles operated in more than one state may be subjected to what is considered burdensome multiple taxation,
while the converse is also true in that some vehicles under
present reciprocal anangements may be getting a 'free ride'
in some of the states. This is the problem to which we shall
·
devote primary attention.''
Further on, on page 2, it is stated:
'' Presently, highway proYision is one of the most expensive
functions of the state and local governments, and there are
many indications that eccelerated rates of expenditures will
be needed to r~habilitate the road plants and
page 275 ~ bring them up to standards adequate to accommodate today's motor vehicle traffic safely, conveniently, and economically."
Under the subp.eading of Motor Carrier Taxes., dealt with
on page 17, the context of the report states :
"Not onlv do the taxes differ but the extent of their coverage in the different states varies considerably."
On page 19 the report states :
"The import. of these observations in the present analvsi~
is that any solution to the interstate problem should cleal with
agg-re$!ate user-tax burdens rather than individual taxes. For
example, to have reciprocity on annual license taxes alone
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may result in the unwarranted situation in which the state
with the high annual tax and the relatively low fuel tax gives
up a great deal through a reciprocal agreement, while the
state with low annual taxes and hig·h fuels taxes gives up
virtually nothing. About this more will be said.''
pag·e 276

~

Under the general caption of The Concept of
Interstate Tax Reciprocity, appearing on page
20, it is said:

"The concept of full tax reciprocity among the states was
quite acceptable as long as interstate movement was insignificant and it appeared that states generally would gain about
as much as they gave up through reciprocity.''
Whereas, on page 21, this subject is continued with the
statement:
''The idea that the full tax imposition on every vehicle
created trade barriers which reciprocity would eliminate
gained headway rapidly. Of course, for passenger car operation, particularly where pleasure or vacation travel is involved, reciprocal arrangements appear to be highly desirable, but today with respect to the operation of commercial
vehicles, the situation is confused, illogical and totally inequitable, sometimes for the taxpayers, sometimes for the
states providing the highway service.~,
On page 23, it is stated:
"Bridge states may be greatly disadvantaged,'' by this reciprocity process.
page 277

~

On pap;e 24, continuing under the ·same heading, the report says :

'' These few illustrations serve to illustrate the illogical
and inequitable results that may obtain under present reciprocal arrangements. Moreover., the motor carrier industry
has now advanced to the point where the simple concepts
upon which recjprocity was established, no longer hold true."
The report then, under the heading of '' A Mileae:e Tax
System For Interstate Vehicles" develops that subject at
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considerable length and at page 28 under the heading ''Calculation of Mileage Tax Rates'', the report states:

''It is contemplated that under this scheme the mileage
tax rates of the various states would differ. It is also contemplated that the measure of the tax in each state would be
that which it used for registering vehicles within the state.''
The report then summarizes these observations with the
conclusion that the mileage tax is a solution of the problem
and proposed an interestate highway use tax bill.
page 278

~

Mr. Shewmake: Does that state whether that
is Federal legislation they propose or uniform
state legislation?
Mr. Gay: It decries the tendency towards centralization
and appeals for uniform action on this bill, which in the first
part of the report, as has heen fairly well covered by you
all's witnesses-Judge Hooker mentioned that he was opposed to centralization, and the report decried that trend and
tries to solve it by this uniform state law.
Q. You knew your name was being· used in submitting this
report, did you not?
,
A. I knew I was a member of the committee and, as I said,
I did not attend the meeting in Ashville, in June. I had attended the meeting·, certainly the l'eport would not have been
unanimous.
Q. Have you taken any steps to notify anyone connected
with the .Association that that does not reflect vour views?
A. No, sir.
~
Q. Mr. Joyner, my attention has just been called to the fact
that the dates given by the Attorney General on the record,
appearing at page 58, of the uniform reciprocity
page 279 ~ agreements with Louisiana and Michigan are the
same as those that appear in this little booklet
that has been filed as Petitioner's Exl1ibit No. 19. Does that
throw any light on the subject to your mind, or do you think
the dates in this Exhibit 19 are also in error?
A. Mr. Gay, I am not in position to say. If we had the
agreements, they will show for themselves and I w~uldn 't attempt to remember it.
Q. Whatever the correct .d~tes, you. will supply them?
A. Yes. It is no secret; 1t 1s a public record.
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CROSS EXAMINATION.
By Mr. Wickham:
Q. Mr. Joyner.~ do you know of any other members of ~he
committee whose names appear on the report, part of which
Mr. Gay has just read into the record, who were not in attendance at the meeting in AsheviUe and accordingly the report doese not necessarily reflect their views t
A. No, I do not.
page 280 ~

RE-DIRECT EXAMIN.ATION.

By Mr. Gay:
Q. I don't know that I asked you, but I certainly intended
to: vVas a copy of this report sent to you as a member of the
committee before it was submitted?
A. Before the meeting Y
Q. Yes.
A. Mr. Gay, I don't think it was. I can't say yes or no.
I had a report of the Asheville mectin~: I have it in my briefcase and I have been trying to read it and I am sorry-I
shouldn't be so long· on it, but there is so much stuff com.ing
in to read.
Q. Does that report confirm or disapprove what I have said
that this report was unanimously approved by the Annual
Meeting?
A. I have not read it.
Q. Do you have those minutes here with you?
A. No, they arc in my briefcase and I rarry them out home
at night and when I have an opportunity I try to read tl1em.
lVIr. Gay: I would like to ask the Attorney General of
recor<l if l1e will be !mod enomrh to examine t11ese
page 281 ~ minutes Mr. tT O)rner lia~. and if tl1ev confirm my
statement that the report was unanimously approved that vou will so state on the record.
Mr. Wickham: What minutes are vou talkin.g- abouU
Mr. Gay: He said he had received a copy of the minutes
of the A n11ual Meetin'r of the A.f-lsociati011.
The ·witness: It is the whole report, something like l\fr.
Gav bas submitted here.
1\fr. Wickham: Does tl1at show it was approved?
Mr. Gay: That simply shows the report of the committee.
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It went to the Association at Asheville and we can prove it
was approved.
Mr. Wickham: All right, that is agreeable.
And further this deponent saith not.
page 282

~

ARTHUR S. BOATWRIGHT,
called on behalf of the petitioners, being first duly
sworn, deposed as follows:
DIBECT EXAMINATION.
By Mr. Gay:
Q. Will you please state your name and occupation?
A. Arthur S. Boatwright; I am Director of the Division of
Motor Carrier Taxation of the State Corporation Commission
of Virginia.
Q.. Do you appear here voluntarily, or under subpoena f
A. I am subpoenaed here.
Q. How long have you been with the Commission Y
A. Since June 16, 1938.
Q. Generally speaking, what have been your duties during
your period of employment by the State Corporation Commission Y Have they in general had to do with the enforcement and collection of taxes imposed by statutes of Virginia
on motor vehicle carriers for-l1ireY
A. I would say that is a very correct answer to make, generally speaking.
Q. Under whose general supervision and authority, if we
may put the matter that way, did you work before
page 283 ~ you were made Director of the Division of Motor Carrier Taxation Y
A. Beginning with my employment I was under the immediate direction of Mr. R. E. Steele, who was then the head of
the department under w11ich these t.axes were collected., and
he was succeeded bv Mr. J. C. MaRtin.
Q. Could you recall about when that was?
A. In December of 1939 Mr. Mastin, as I recall it, succeeded
to the position l1e]d bv Mr. Steele and I continued to do the
same work under ::Mr. 1\-fastin until about the 4th of January,
1947. I think it was on· that date that I was transferred and
the work that I was doing was transferred to the Accounting
Division under Mr. Charles C. Drummond, Chief Accountant
for the CommiRsion. I continued with the work, but more or
less q.irecting the work pertaining to motor carrier taxation
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under Mr. Drummond and his successor, Mr. Brown, until I
was made Director of a new division created by the Commission as of May 14, 1952, but from the time I was transferred
to the Accounting Division I was largely in direct control of
the work that I did, which was motor carrier taxation, dealing with one of the Commissioners always.
Q. In the latter connection, that is, during that
page 284 ~ latter period when you were theoretically under
Mr. Drummond, but handled matters directly with
one of the Commissioners, Judge Catterall, one of the present
Commissioners, has testified in this case in response to a question from me that when he came on there in April of 1949 he
found that reciprocity was being given to all out-of-state carriers .and I asked him how he found that out and he made
this answer: ''By conversation with Mr. Arthur Boatwright
who was in immediate charge of collecting the tax. I was
advised by him that it was the understanding that the Commission would grant reciprocity to all out-of-state carriers
and that that understanding was based on oral statements of
the Governor which the Governor had made and which the
Reciprocity Board had approved.''
Do you recall such a conference and discussion with Judge
CatterallY
A. I do. It seems to me I prepared a memorandum at the
time and submitted it to him for his information, as he was
seeking to become familiarized with the subject of reciprocity.
Q. You say you submitted him a memorandum at that
time?
page 285 ~ A. Yes, I submitted him two of them pretty
close together and I was instructed by the Attorney General to bring copies of those memorandums with me
today.
Q. What are their dates?
Mr. Wickham: I would like to state for the record that
I do not recall instructing Mr. Boatwright to bring two memorandumsThe ·witness: One.,. I believe, and I found another one attached to it .

.BY Mr. Gay:
Q. Will you answer the question Y ·what were the dates?
A. July 6, 1949, and ,July 11, 1949.
Q. And you think you fully advised Judg·e Catterall at that
time as to the reasons why these gross receipts taxes were not
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being collected on out-of-state carriers of property for-hire.
A. I think so.
Q. I notice from a Senate Joint Resolution No. 48, which
appears in the Acts of General Assembly of Virginia, 1952,
page 1328, that a study commission was created, the preamble of the resolution being as follows:
page 286

~

'' Whereas .the Commonwealth has invested
many millions of dollars in a state-wide system of

highways,
"Now, therefore, be it resolved by the Senate of Virginia,
House of Delegates concurring, that a commission be and it
hereby is created to make a study and report upon the following matters''the matters referred to in paragraphs 2 and 4 being the following:

"4. Whether or not commercial truck transportation with
paying in proper gross receipts and gasoline taxes in an
amount sufficient fairlv to compensate the Commonwealth for
the highway facilities "it provides''and paragraph 4 providing:
'' 4. ·whether or not commercia truck transportation with
relation to railroads and other forms of transportation is
carrying a fair share of the cost of tl1e general government
in Virginia.''

The resolution e;oes· on to provide that the Department of
Hiid1ways, the State Corporation Commission,
page 287 ~ and the Division of Motor Vehicles and the Division of State Police "shall cooperate with the
Commission and furnish it with what data as it may require.''
Have you, as an officer of tl1e Corporation Commission having to do with the enforcement and collection of motor vehicle taxes, been called on to provide any statistical data to
aid the study commission in their work under this general
resolution?
A. I have.
Q. Have you reduced the results of your study to tabulated
forms, or statements f
A. I have. I received a communication from Mr. J_ohn B.
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Boatwright, Jr.., Director of the Division of Statutory Research & Drafting, dated July 31, 1952, and if you want me to,
I will read the letter into the record.
Mr. Gay: You can just suit yourself.
A. (Continuing)

It says, relating to highway matters:

"Dear Mr. Boatwright:
'' The General Assembly in 1952 adopted Senate Joint Resolution 48, copy of which.is enclosed, directing a study of several subjects relating to highways in Virginia.
page 288 ~ Your particular attention is called to paragraphs
numbered 2 and 4 of this resolution.
"We are now assembling data for the consideration of the
Commission which will make the study. It will be most helpful if you can supply us from the records of your office information along the lines indiea ted below, covering the last
five years.
'' 1. Gross receipt taxes collected from (a) motor vehicle
carriers of property and (b) motor vehicle carriers of passengers.
''2. Number of carriers exempted from the gross receipts
tax through official agreement and the estimated amount of
taxes which would have been paid by them in the absence of
such agreements.
''3. (a) Volume of freight carried in Virginia by property
carriers in ton miles, if available; (b) Volume of traffic in
Virginia by passenger carriers in ton miles, if available.
"4. Assessments and taxes on motor vehicle carriers on
(a) rolling stock and (b) intangible property and (c) number of motor vehicle carriers so assessed and taxed.
'' 5. Road taxes collected from carriers by the
page 289 ~ State Corp<>ration Commission and the number of
.
carriers so taxed.
"6. Any other data bearing on the subject that you think
will be helpful to· the Commission in its study.

"If possible, we will appreciate receiving twelve copies of
the material which you are able to supply in order for sufficient copies tor each member of the commission.
''We will also be glad to have any suggestions which you
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may care to make regarding the conduct of this phase of the
study.
"Very truly yours,
JOHN B. BOATWRIGHT, JR.,
Director.''
By Mr. Gay:
Q. Mr. Boatwrig·ht, in the testimony whirl: .I rend you from
Judge Catterall's evidence, it appeared that no gross receipts
taxes were being collected from any out-of-state fo1·-hire carrier of property when be came on the Commission in April,
1949. Can vou sav from vonr records and vour
page 290 } experience ii1 your· work for the CommisRion "how
long that condition ]1ad obtained 1
A. That condition has obtained since ,January 1, 1943, with
the exception of one or two carriers who lms licensed equipment in Virginia.
Q. Why didn't the Commission, or why didn't you, as tl1e
responsible agent in the Commission charged with the enforcement and collection of these taxes, call on theRe out-ofstate motor carriers of property for-hire to pa§ this gross
receipts taxf
A. I was directed not to do so because of the reciprocity
policy that had been established hy t]1e Governor, and the Commission was complying with tliat policv as t1wy felt they
should. I recited all that verv thoroughlv in the memoran, ·
dum I submitted to ,Judge Catteral1.
Q. From the studies which I think you said a moment ago
you had made in pursuance to this request from Mr. Boatwright to supply the study commi~:=;ion wit11 various information about the various matters referred to, can you testifv as
to the number of domestic motor carriers operating for-hire
in Virginia in 1.942 ?
A. I have prepared two exhibits and ~mbmitted
page 291 ~ them to Commissioner Catternll m1el I showed to
Commissioner Hooker fig-ures 1,cfore they were
typed up and they have im,tructed me that if T was called
upon to do so to offer a copy of the same in testimony at this
hearing here today.
Q. Well, does that statement~ if you will be f!ood enough
to ref er to it, s]1ow the number of domeRtic motor carriers of
property operating· in the state in 19421
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(Witness supplies copy of statement to each of counsel.)
A. Yes, on the third sheet identified as Exhibit B under
the column headed ''Number of Property Carriers Paying
Taxes''. Furtl1er, over to the rightQ. What is the figure you wish to call attention to in answer to my question as appearing in that column f
A. As to property carriers, 383.
Q. Were those all foreign, or domestic, or whaU
A. Both.
Q. Could you break tlmt down so as to tell me how many
of those were what vou call domestic motor carriers and what
were foreign, or out-of-state carriers t
A. No, I haven't gotten it broken down on that statement,
but 182 of them, as T recall it, were out-of-state
page 292 ~ carriers.
Q. 182 out-of-state?
A. As I recall it., ye~.
Q. That would leave 201 domestic, would it noU
A. I believe so.
Q. Mr. Steele has called to my attention on Exhibit A the
middle column of the notes about seven lines down beginning
with the paragraph which says: "In 1942, 182 Virginia interstate carriers paid $135,820 _in tax.''
A. That is correct.
Q. Is that the answer you want to give to my question?
A. That is correct.
Q. Then the forei~·n carriers would be. of course. the difference between 182 and what you have shown on this statement, Exhibit B as 383 or 201? ·
A. That is correct.
Q. I also note. Mr. Boatwright, that the tax collected in
1942 from these 18'2 Virginia interstate carriers of property
was $135,820. Is tl1at correct?
.
A. That is correct.
page 293 ~
0. So that by deducting- that sum from the
$365,484 appearing on tl1e fifth column of Exhibit
B. vou would have an amount of taxes collected from the nonres°idents Y
A. Of $221,668, I think it is.
0. Ith; a mathnmaticnl iliff()r<1nce between the two amounts?
A. A little difference there, yes. It is hard to segregate
where the carriers had some passeng·er operations and reported on the samo form and some intrastate and interstate
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reported on the same form where they did not segregate the
revenue.
·
Q. Have you made a computation here to show percentagewise what those two figures were; that is, of the domestic
carriers and the foreign carriers, of the total tax collected
from both in 1942 T
A. Yes.
Q. What is that figuref
A. Roughly 62 per cent for the foreign carriers and 38 per
cent for tl1e domestic carriers.
Q. Do these statements you have just filed here show the
total number of property carriers from which the gross receipts tax was collected in 1951 Y
page 294 } A. Farther down in that same column on Exhibit B it is shown as 1,143.
Q. I take it from your prior testimony, all of that was collected from the domestic carriers, however?
A. And a few foreig'Il carriers who have equipment licensed in Virginia; not an appreciable amount.
Q. Not an appreciable amount of money in taxes?
A. No.
Q. I note it appears from tllis Exhibit B that Virg-inia collected from these l,143 domestic carriers a total of $819,025.93
in the year 1951?
A. That is correct.
· Q. I take it from t11e fact you do not show 1952 :figures on
here, you were not able to provide the Commission with that
at this time?
A. Not for this year.

Mr. Shewmake: They are payable quarterly and are not
all in yet.
Bv Mr. Gav:
..Q. If you were to apply the same percentage of taxes paid
by the foreign carriers in 1942 to the total taxes paid by both
domestic and foreign carriers in 1942 to thfl
page 295 } amount paid hv them in 1951, what would that
amount be and what amount would the forei~n
motor carriers have paid on the relative percentage basis in
1951 f

A. That is shown in the next column of fi.<.mres headed
"Amount of Tax Waived Per Reciprocity (Estimated)", but
the estimation is made on that basis.
Q. On the basis of percentages I have outlined!
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A. That is right.
Q. So that amount, as I correctly understand the statement,
is $1,336,305.22 T
A. Yes. It is also shown in the illustration down at the
bottom of the page of Exhibit B.
Q. Coming back to your prior answer and relating it to
the preceding column in this Exhibit B, I understand that 942
carriers of property had .the benefit of the reciprocity exemption?
A. We know of that many that we have records of that
would liave paid taxes were it not for reciprocity because we
got reports from them in connection with motor fuel.
Q. l\fr. Boatwright, this statement is quite intricate and
complicated in its appearance, at least, but broadly speaking,
am I correct in stating that the upper bracket of
pag·e 296 ~ figures covering the period 1931 to 1942 show as
to both passenger and property carriers the taxes
paid before reciprocity became effective?
A. That is correct.
Q. And the lower group of figures show the effect of reciprocity upon the property carriers; that is, the foreign motor
carriers?
·
A. The statement is broken a·t tlJat point to readily visualize the period when reciprocity wa~ in existence and the period in which it was not.
Q. l\fy attention is directed to the small amount of taxes
collected in the years 1947 and '48 from domestic motor carriers of property for-hire. W"lrnt is the explanation of the
very nominal amounts shown for those two years f
A. Chapter 196 of the Acts of 1946 repealed the tax as to
property carriers as of March 15, 1947, and the amount that
you will" see indicated as collected opposite 1947 represents
the amount collected for the period from January 1, 1947, to
March 15, 1947., and including some collections from audits
of previous years that arc reflected in these figures as turned
over to the Treasurer. The same thing will occur
page 297 ~ in the next year wl1en the tax was not applicable;
the fig·ures of $15,043 represent the amount collected from audits that were made applicable to former years.
Q. In other words, you were not, during those two years,
collecting any tax currently?
A. No.
Mr. Gay:

,ve would like to offer this copy of the exhibit
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which the witness has kindly furnished counsel and have it
marked Petitioner's Exhibit No. 21.
(Filed and marked Petitioner's Exhibit No. 21.)

Q. I will ask a few more questions about this statement.
I notice under the general passenger carrier bracket of the
statement, in which is reflected the amount of taxes collected
from that type of carrier for-hire, the number increased from
70 in 1920 to 120 in 1951 and that the tax; that is, the 2 per
cent gross receipts tax collected from that type of carrier
increased from $29,105.34 in 1931 to $430,458.18 in 1951. There
never has been a time during that period when the passenger
carrier for-hire has been exempt from this 2 per
page 298 ~ cent gross receipts tax, has there?
A. No; only those that have made less than
$1,000.
. Q. Whether reciprocity was granted to out-of-state carriers of passeng·ers or not Y
·
A. That is rig·ht. Reciprocity has never been extended to
passenger carriers with the exception of occasional trips,
sight-seeing buses from other states.
Q. And license plates t
·
A. Yes, license plates. Tl1e license plates were only to the
occasional carrier, too.
Q. So that notwithstanding· tl1e fact that foreign or out-ofstate carriers of passeng·ers for-hire have never enjoyed the
benefit of reciprocity with respect to this 2 per cent gross receipts taxA. That is correct.
Q. Just a moment-the number of such carriers, as well as
the amount collected from them and, tl1erefore~ of course,
their gross reeipts have substantially advanced over this period!
A.. That is correct.
Q. Can you state from your knowledge of the administration of the tax. laws of other states that they all
pag·e 299 }· required of passenger lines moving· through Virginia the payment of license plate taxes in the
states in which the:v operate?
A. I don't understand that one.
Q. Can you state from your knowled:2.'e of the administration of the tax laws of other states that they all required of
passenger lines moving through Virginia tl1e payment of license plate taxes in the states in which they operate Y
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A. I think so. That is a general condition throughout the
country, that there is no reciprocity on passenger lines, especially in the East.
Q. Could you tell us briefly how you arrived at this figure
of $1,336,305.22 which is shown here as your estimate of the
amount of taxes which the State of Virginia has lost through
reciprocity to out-of-state common carriers of property forhire Y
A. That is for the year 19511
Q. That is right.
A. $819,025.93 is 38 per cent of $1,249,948.11. When you
divide that amount by 38 you get one per cent, which is $21,553.31, and when you multiply that amount by 62 you get
$1,336,305.22 in reflected tax.
Q. Is that the mathematical formula shown at
page 300 ~ the bottom of this Exhibit Bf
A. That is right.
Q. Then you, in arriving at this $1,336,305.22 as the amount
of tax which foreign or out-of-state carriers for-hire would
have paid but for the waiver of the tax under reciprocity, apply the same percentage figures that you have testified to
about in 1942 in which domestic and foreign carriers were
shown to be actual?
A. That is correct. That is the basis for the computation.
Q. From your contact and familiarity with the motor trucking industry and its methods of operation., have you any reason to believe that the collection of this 2 per cent gross receipts tax would so affect the industry as to cause tl1e state
to lose all, or any substantial part of that revenue if the tax
were collected?
A. 1\1:r. Gay, I would rather not answer that question if
you won't insist on it. It would mean my getting into a controversv with two Commissioners who have preceded me and
testified and it would be nothing more than my opinion.
Q. You just, for official reasons, would prefer not to answer the question?
page 301 ~ A. That is correct. In other words, I would be
venturing into an opinion on the tax policy and
I do not think that is my duty or is incumbent upon me to do
if I can avoid it.
By Mr. Shewmake:
Q. What you mean is that would be your personal individual opinion?
A. That is right.
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Q. Outside of your official duty?
A. That is right, and I don't think I should testify to that.
By Mr. Gay:
Q. I think in view of your last statement, or the- last sentence of your last answer you must have misunderstood my
question. I did not ask you what in your opinion should be
the policy of the state with respect to reciprocity; I asked
yon whether or not, if reciprocity were withdrawn, there
would, in your opinion, be any material effect upon the state's
revenues from this source! In other words, do you think the
collection of this 2 per cent gross receipts tax would in any
substantial way affect the motor truck industry
page 302 ~ in the sense it would dry up or disappear from
the motor field?
Mr. Shewmake: Counsel for the respondents object to the
foregoing question and any ans,ver that may be ma.de thereto,
on the ground to answer that question would be an expression
of opinion on the part of the witness only as an individual
outside of the scope of his official duties, or knowledge; tlleref ore, would be purely an ('\XpresRion of opinion which the record does not show l1e is qualified to g'ive.
Mr. Gay: Go ahead, sir. I would like to add, not by way
of question, but statement, Mr. Boatwright, if you feel any
answer in any way would embarrass you in your relations
with the Commission, or its personnel, or in any way interfere
with the discharge of your official duties, I will not press the
question and )rou can simply say you prefel' not to answer.
I have no disposition to pul'sne a line of inquirv that will
not be thought in all respects proper in your relation to your
employers.
page 303 ~ The Witness: Being· a.ware that the two Commissioners ]ms testified contrarv to tl1e views
that I would have expressed, I feel I do not want to testify
to that.
Q. 1\fr. Boatwrig·M~ we hnve fi1C1d l1ero as Petitioner's Exllibit 19 a booklet containin!?' 1·eciprocibr aQTeementR entered
into nnder the nrovi Rioni-: of (;lrnptC11· ?.77, .A llh;: of 1949i. prepared by tbe Division of Motor Vehicles of Rillhmond, Virgfoia. Have yon eYe1· i;:een that document before?
A. Yes, T bad onr jm~t like it Romewhere or other.
Q. How did you come into pm~session of it, do you recall?
A. I ~ot it from tl1e Division of Motor Vehicles or it was
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turned over to me by Judge Hooker, who got it from the Division of Motor Vehicles.
Q. Was that booklet used by you in dealing generally with
the enforcement of the 2 per cent gross receipts tax laws of
Virginia as affected by the policy of reciprocity?
A. Oh, I read it and referred to it a lot when the question
of reciprocity would arise in dealing with carriers in various
states.
page 303-A ~ Q. Diel you look upon that as the official guide
which you were to follow in administering this
tax or in enforcing it in the light of the reciprocity agreement
dealt with in that bookleU
A. This booklet was prepared shortly after the enactment
of Chapter 370 of the Acts of 1942, and Section 36(c) of that
chapter purported to give the Governor the power to enter
into reciprocal agreements and this booklet, I understood,
was prepared by the Division of Motor V chicles for the guidance of anybody dealing: with reciprocity in all of its phases,
but there is nothing in this booklet about gross receipts taxes
whatsoever.
Q. You mean by that none of the agreements in there in
any way relate to gross receipts tax?
A. That is right.
(At one o'clock p. m., the further takin~ of depositions was
recessed until two-thirty o'clock p. m., at which time they
were resumed.)
page 303-B

~

CROSS EXAMINATION.

Bv Mr. Shewmake:
·o. Mr. Boatwrig·ht, to clear up the matter of reciprocity
with respect to common carriers of passcng·ers,. you have
stated in your direct examination that there was no reriprocity
with respe~t to passern.rer carriers nnd. so fm· aR von know,
never lrns been under the laws of Virginia. That is correct,
isn't it?
A. That is correct.
Q. Can you g·ive us the reason why there is no reciprocity
with respect to out-of-state pass~nger carriers coming into
Virginia?
A. The prime reason is tlmt the passeng·er carriers or rather
all passenger carriers in Virginia tlrnt clo i11te1·sfate business
also do intrastate business and in order to do intrastate
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business they have to incorporate in the State of Virginia,
being a public service corporation.
Q. Substantially all of the passenger carriers then operating· on the highways of Virginia-and I mean common carriers by that-are automatically domestic corporations, are
they not!
page 304 ~ A. All of them. I don't know of any that isn't.
Q. Now when the Atlantic Greyhound Corporation bus leaves Richmond bound for Jacksonville, Florida,
that bus does a local business, or rather might do an intrastate business in every state . in which it operates, does it
noY
A. I think the Atlantic does, yes.
Q. Do you know of any passenger common carrier which is
eng·aged exclusively in interstate business at all?
A. Not now.
Q. Turning to Exhibit B of the exhibits which you have
filed for the record, I notice in the second column the total tax
collected, which includes taxes for both property and passenger carriers. In 1931, which was the first year that the
road tax was imposed on the g·ross receipts of these carriers,
the receipts were $50,004.41, which amount has consistently
increased to $1,249.,948.11 in 1951, exactly twenty years later.
Can you give any explanation of that consistent and very substantial increase T
A. That consistent increase is over in the next column.
There was a decrease because of the tax being out in 1947
and '48 on carriers as a whole-the consistent
pag·e 305 ~ increase is shown on the next to the last column
that any figures appear on, the amount of taxes
collected from passengers.
Q. That shows the amount, but I asked you if you knew
the reason why the- amount of gross earnings taxes liad in·
creased.
A. General growth.
Q. Is that g·eneral growth of the business of each individual carrier or is it general growth with respect to the number
of carriers, or both ?
A. Both, but more pronounced in volume.
Q. Is there any reason to expect that tllat amount of rcvrnue will l1e decreased aR a result of anv diminufion of tl1f\
\Tolume of traffic of these carriers in the· foreseeable future?
A. Not in the f orseeable future. I don't tl1ink.
Q. Now under the column which is entitled '' Nu~bcr of
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carriers exempt due to reciprocity"-that iuclu<:}es both passenger and freight carriers, or is that all freight?
A. They are broken both ways, the passenger ones exempt
in law, not by reciprocity, but the ones due to reciprocity is
all due to the reciprocity as affecting freig·ht carpag·e 306 ~ riers.
Q. That in ten years has increased from 244 to
942?
.
A. As shown by this report, yes, but that is not necessarily
a good criteria because in the first years we didn't know all
the carriers; we didn't g0t very effective enforcement during
the war, and in finding· the carriers for the motor fuel tax,
and that is where these figures come from, there has been
roughly 500 names added to that 942 since the beginning of
this year-I am wrong; I mean 542 added to the total 1,249
over here in the first column.
Q. To what do you attribute the increase in the number of
motor freight carriers, which increase seems to be reasonably cousistent in the last ten years 1
Mr. Gay: I object to that question as calling for the opinion of the witness on a transportation matter about which
he has admittedly shown no qualifications to give an expert
opinion.

By Mr. Shewmake:
Q. You have been closely associated with this trucking business for nearly twenty years, haven't you?
A. Over.
Q. You are accustomed to being in the offices
of these companies from time to time, are you not f
A. Yes.
Q. Have you discussed the problems of this business with
the executive officers of these companies during- that time?
A. Yes, I am fairly familiar with the business.
Q. Do they ask you for sug·g·estions and do you give them
sugg·estions?
A. Yes., I would say so.
Q. Now suppose }rou answer the question.
page 307 ~

Mr. Gay: I renew the objection, notwitfo:;fanding the previous few questions and answers that have been noted on the
record since I made my original objection.
( Question read as follows:)
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Q. To what do you attribute the increase in the number of
motor freight carriers, which incl'ease seems to be reasonably consistent in the last ten years Y
A. The increased effort by our depart~ent towards enforcement more than any other one factor, but
page 308 ~ there has been a healthy growth in the business
because of the war activitv.
Q. vVhy is it that your department i1as been able to devote
more time and attention and expend a greater effort towards
the collection of tl1is tax in the past few years than it did
previously f
A. We were retarded by manpower during the war years,
but appropriations authorizing personnel has been one of the
major factors.
Q. Let us go back to your early days with the Commission, bearing· in mind the dates whieh you g·ave during Mr.
Gay's examination this morning. At the time you were handling this matter under Mr. Mastin in 1939, how many peo~
ple 's time was actually devoted to enforcement of the collection of this 2 per cent road tax ¥
A. I ·was the only wholetime employee.
Q. Then when Mr. D1~ummond took it over under the Accounting Division, was there any increase in personnel then?
A. About six people wcr(~ added iu a ve·ry short while.
Q. That brought you up to 1948, or '491
A. That is right; 1'948.
page 309 ~ Q. Now after Hl48 this matter was placed practically under your entire supervision, was it not Y
A. That is correct.
Q. Though you did not have the personnel tlmt you :J}ave
now. How many people did you lrnve assisting· you jn this
work then?
A. I had twenty-one people under me since 1949; J have
now twenty-tluee.
Q. Not only do you have a greater personnel than then,
but have the working conditions and their facilities which
were necessary to the proper conduct of your office be~n also
furnished you 1
A. Yes.
Q. Do you regard the personnel, facilities and appropriations as adequate!
A. No. but they are so much better than I nm not c·omplainine: at this time.
·wm you p:ive us some idea of the character of t)le_ personnel employed by you? By that I mean is it just steno-

·o.
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g1:~wl~i~,h~_lp: or cloes .it require. some skill and education ·to
do what those people are required to do 1
A. If you would:q 't- mind, I would like to read ·
page 310 ~ a paragTaph or two from a memorandum. I prepared and submitted to the Commission at their
request when this division.was created.
Mr. Shewmake: Go ahead,. unless 1\t[r. Gay has- some objection. I have none.
A. (Continuing) "1\Iy section of tl1e Commission?s Ac- .
counting Division occupies the first floor, approximately-2,000
feet, of a small building the State Corporation Commission
leases at 811 East Franklin Street. My staff of 19 employees,
consists of a asi;;istants, whose Rignature titles are Assistant
Chief Auditor; 9 field men, whose signature titles. are Auditors; 6 stenogmphers that are just what the title denotes. I ·
sig-n my lctter8 mid writings as Chief Auditor of Motor Carrier Taxation. My position -is set up in the budget under the.
position class title as Examiner of Accounts XIX. My first ·
and second assi~hrnb;;., 1\fr. Albert Stuart, Jr., and Mr. Newman R. OA·dcn. n 1·0 listed iu the. budget as Examiner of Account!;; VHI. 1\f r. ,Jnlian H. ,Osb.orne, i~ the, Chie.f Field Audi-·
tor am;Us now Examiner of Accounts VIII and the other eight
field men and m~r third assistant, 1\fr. Frank M. ,v:miams,
.Tr., n re listed in the budget as Examiner of Acpage :311 ~ counts VII.
'' I estimate tl1e expem;e of the operation of
my section for the fiscal year ending ,June 31;. 1952, ·at about
$78,000,- incluclin~· cvcr~rthing. That means I have taken into
(•orn~iderntion hnvel expense, office expense, space and supplies. This estimate indicates tlmt the total expense. of collecting .the tax costs the state 5.48 perrentum of the amount
collected directly and 1.04 perc~ntum of the mnount collected
inclire,..tlv."
Q. The total amount rollecfa~d there includes what taxes?
A. The g·ross l'eceipts tax and the motor fuel road tax.
Q. The motor fuel tax is paid by nil of these carriers, is it
not? By tliat. T mean has tl1ere ever been an)" rer.iprocity
wHh respect to the motor fuel tax7
A. No. there never has.
Q. Takin~ any avera~e rarrier as an il1ustration. about
wl1at percentage of l1is combined 2 per cent g-ross receipts tax
and fnel tax would his 2 per cent gross receipts tax bear to
the whole?
·
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A~ Taking in· contract ·and· for-hire cartiets -~s ·
page 312 ~ a whole, I would say that the amount of tax'lliey··
.
have. paid, as related to the' mileage traveled' -in
Virginia:; would· be'abo·ut one-:third of' the fuel tax they·have
used to travel those miles.
Q. Stating it another way, would I be correct in saying
the a:m(junt paid· as fuel tax by the common or confracCcarrier would be three times the· amo11nt paid as 2 per cent gross·
receipts tax f
_
A. That would be·my horseback opinion.
.
Q. · vVell, that' opinion is based on your experience and' ob~·
servation in the handling and collection of this tax, isn't IU:
A. That is right.
Q. You mean it is an approximation, rather than a gue·ss?
A. It is an intelligent approximation based on the studies
I have made .of tax matters h(recent years.
.
Q. Now the figures which you have presented showing;thEf ·
amount- of· 'tax waived ·per reciprocity ( estimated) is· predi.:.
cated on the assumption that if reciprocity should be abandoned, then some carrie1·s ·would continue to operate as· tliey
arc currently operating, isn't that true?
page 313 ~ A. That is correct.
.
Q. You have not'taken into account any diminu~
tion in the mileage that would be traveled on Virginia high-'·
ways. by out-of-state. carriers f
,
A. No, only any increase that might be increased by bett~r
enforcement there.
Q~ In arrivin~ ·at the formula which ·is· shown at thJ'·bot.toni'
of the page entitle4 Exhibit B, 1 unde~·stand that was based '
on the factual findings that were made in HJ42, was it not?
A. The formula was related to the factual situatioll in .
!

1942.
·...
Q. Now, as a matter of fact, has t11ere b~en ·any' c~a,n~e fo
the number of Virg'inia carriers between 1942 and 19511
A. That is correct.

Q. I-Io·w would that, jf in any way, affect :the formula. :or .
the results of the formula that you have at the bottom· of that
page?
A. It would affect it.
Q. In which direction would it affect it 7
A. Well, for one thing, the contract carriers
page 314 ~ were brought under the tax hecinning: in 1943.
·
..
Q..That was for the first time, wasn't it T
A. The first time, but there were certain exceptions and
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exemptions to be taken into consideration that did not exist
before.
Q. vVha t were they?
A. Section 36 of Chapter 377 of the Acts of 1942, paragraph
(b) reads as follows:
'' Each person subject to the tax imposed by subsection (a)
of this section shall be entitled to an exemption from the payment of such tax on $3,500 of his gross rceipts in each calendar year, provided that any such person operating- exclusively
as a common carrier shall be entitled to an exemption of only
$1,000.''
Paragraph ( f) of the same Section 36., reads as follows :
'' This section 36 shall not apply to motor vehicles engaged
exclusively in transporting persons or property solely within
the limits of any city or town in this $tate, nor to any person,
firm or cooperation operating taxicabs or paspage 315 ~ senger motor vehicles equipped with taximeters
or to taxicabs or passeng·er motor vehicles without taximeters operated at a flat rate whose business originates solely within the corporate limits of any city or town
in the state.''

. Q. Let me ask you right tl1ere: The purely local passenger
carrier, like tl1e Virginia Transit Company in Richmond, pays
to the State of Virginia a license tax calculated at 2.1 per cent
of its g·ross receipts, does it not!
A. That is right. That is the reason for the exemption of
the passenger carriers there.
Q. So the treasury doesn't lose by that 1
A. No, indeed.
Q. As a matter of fact, it gains something, doesn't iU
A. Yes, gains a mill.
Q. If you have enough mills, it ~;ets np there after a while.
So far as our conclusions with re!.rnrd to this matter are concerned, Mr. Boatwright. would it be proper then
page 316 ~ to eliminate from comdclerAtion the common carrie1·s of passeng·ers altogether!
.
(No answer.)

Q. Maybe I can make that a little more clear, probablv I
should. You have said there is no reciprocity and never has
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been with respect to common carriers of passengers. Of
course, under the law there are no contract carriers of passengers. That being true, in arriving at what should be done
with reference to reciprocity, as reciprocity does not exist
with respect to those carriers, is there any point in considering the passenger revenue one way or the other?
A. I don't see any place for itMr. Gay: I object to that question and any answer the
witness may make to it as I think what he is being· asked is
purely a legal phase of the question involved.
Mr. Shewmake: If there is any man in Virginia qualified to
answer that question, I think it is Mr. Boatwright. Go ahead
and answer it.
Mr. Gav: I mhtht concede that unless vou are
page 317 ~ talking about the 'Court before which this· matter
has to be ti·ied.
( Question read as follows:)

Q. You have said there is no reciprocity and never has
been with respect to common carriers of passengers. Of
course, under the law there are no contract carriers of passengers. That being· true., in arriving at what should be done
with reference to reciprocity, as reciprocity does not exist
with respect to those carriers, is there any point in considering the passenger revenue one way or the other?
A. I can't see it, if there is.
Q. Mr. Boatwright, you heard probably most of the testimony in this case and I know it is the duty of your department
and its desire to increase the state's revenue as far as vou
can, and legally can, under this law. Something has been
said with respect to the tendency of these carriers to lease
their equipment to private enterprise for their haul and thereby evade the payment of this tax. Could you throw any light
on that subject, what that tendency is, if it exists 1
A. In the first place, let me say I haven't heard
pag-e 318 ~ the testimony except what I heard this morning·
and that was right much interrupted.
Mr. Gay: I object to the question on the ground that it does
not accurately state what the record shows on that subject.
A. (Continuing) There has been a very intensive effort
on the part of the carriers to get around certain requirements
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. .of law, .one of whi~h I think is this gross receipts tax, through
the medium .of renting their equipment to private enterprises.
· , Q. _The .idea being there, is it, that the private enterprise
carrying its. own product in what it would consider its o:wn
vehicle would be exempt from the road tax f
A. That is the argument.
Q. Now in the event there were no reciprocity with respect
to common and contract carriers of property and the 2 per
cent. gross receipts tax should be imposed on out-:of~state car. riers coming into Virginia, how would your office be able to,
or how would it proceed to ascertain the gross receipts of,
,we. :will s~y, a Pennsylva~ia motor carrier operating out of
Philade~phia into I,tichmond and back again
page 319 ~ through the State of Virginia V
A. By the ~ame procedure and the formula set
up in the law that we used prior to the time-when we :were
collecting it in 1931 to 1942 exclusively.
Q. Of course, your revenue and the amount of business and
the number of the carriers liave all.greatly· increased. T.hat
would constitute an increase in your office personnel, would
Jt.not?
· A. C,onsiderably.
. Q. !It .wou).d require audits to be. made of the books of. those
companies at their h.ome office.. would it not f
A. We make audits of them in connection with the motor
fuel t.ax when we come to them. We are right much behind.
'· Q. That would have to be extc11ded t.o ii~clucle their road
tax, as well, would it not f
.A. 'rhat is right.
.Q. Do you meet with any objection on the pa rt of .these
foreign. carriers to having you or your subordinates, come into
the office and examine the books!
· A. Oh, occasionally. I get resistanee to the ta.x every:where; that is natural.
page 320 }-

RE-DIRECT EXAMINA.TION

.By Mr. Gay:
Q. Mr. Boatwright, when was the motor fuel tax imposed?
A. As to out-of-state carriers, beginning July 1, 1942.
Q. I think you said the amount of .that -tax relatively or
roughly speaking, was about three times what the 2 percent
gross receipts was estimated to be. Is that correct?
A. I don't know. that you have understoo4 fhat, or maybe
,I 1ha:yen't understood you. -What I attempted -to say0
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Q. I just .Paraphrased Judge Shewmake 's question to you
when you did not seem to understand him.
A. ;The ··6 cei;its a- gallon tax· as a general proposition is
regarded roughly as one-third or rather two-thirds more
'than the gross receipts tax would be.
Q. · Well, we haven't been talking about the 6-cent fuel tax
:that the state puts on and which is not collected through
your depart~ent, l1ave wef
A. Yes, we have. I thought we did.
· Q. Is that what ;vou tbouglit Judge Shewmake
page 321 ~ was asking you about?
.A. Yes.
·Q. Now this mileage road tax· that foreign carriers payhow does that compare in volume with what they ,vould have
to pay. if the 2, percent fross · receipts tax were not waived
under reciprocity?
A. I am a little confused. Could we thresh this thing out
off the record a little before you frame that question? There
is no• use chJttering up· the record .
.Q What I have been referring to· in the last few questions
that -I have asked was what I thought was the same thing,
but used different terms, is the tax that foreign motor carriers
or ~he amount of gasoline that the foreig·n motor carrier must
use in Virginia and thus pay proportionately the amount 'of
tax that the carriers have to pav, vour departme1it doesn''t
have anything· to do with tJ,ic collection of that tax, =does iU
A 1With the tax that is collected throug·h the oil companies 7
Q Yes
A. ·In a way, yes.
Q. That is the tax, as :1 understand you now,
page 322 ~ wl1ich runs about three times what this gross
receipts tax would be 1
-A. No, not referring· to that tax at all. I was just·talking
. about the fuel tax as a general proposition.
Q. Paid by whom 1
.A. By everybody that drives an automobile-that drives
, a motor vehicle.
Q. Let me be a·Iittle more specific about that. You mean
the total tax collected by the state on motor fuel users is
three times, or would you say three times as much as what
tl1is gross receipts .tax would ·be?
A. No. You are confused: about the tax. Probably I- have
made ·you believe that.
(-Discussion off ·the record.)
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A. (Continuing·) I will change that now: Yes.
Q. Has the collection of this aditional fuel tax from the
motor vehicle carriers, which your department is charged
with the duty of collecting- substantially increased its work?
A. I think so. There is no precise way of determining how
much it has collected indirectly through the
pag·e 32:3 ~ activities or effects of our enforcement of this
law, but studies indicate it has increased very
considerably and the last figures that I have projected on it
indicate that we have collected for the year 1951 $6,700,000
that we would not have collected had it not been for the laws.
Q. Is that for one year or for the period!
A. For one yeat. I have it projected for the years 1940
through 1950 that I can read into the record if you want it.
Q. Just state what it was for the first year of the period,
and the last.
A. 1940 it was $2,982,997. Now·, it fell off during the war
years under rationing, the next year went to $4,000,000 in
HJ41, and in Hl42 dropped to $2,000,000-using round figures,
remained $2,000,000 until 1945, in 1946 it went to $4,600,000,
and for some unknown reason that I cannot figure out, it
dropped half n million dollars for 1947-I tl1ink it was due
more to lack of enforcement-and in 1948 it went to $4,200,000, in 1949 went to $5,000,000, in 1950 went to $5,700,000 and
in 1951 I estimate it at $6,700,000.
Q. Now this substantial increase that you say has been
made in the personnel of your department, as I
1>ag·e 324 ~ take it, has been substantially related to the increased work put upon it in connection with the
rollection of that tax, isn't that true?
A. Yes, more HO than it has been the gross receipts tax.
Q. I gather tl1e impression, and if I am wrong I w·ant you
· to correct me, from your answer to Judge Shewmake 's question about the limited staff that you had in the early periods
covered by this statement; that is, the years 19131 on down,
that because of that fact there was ineffective enforcement of
the law and the refore a lesser tax than the actual liability of
the carriers would have justified. Was that correct?
· A.. That was conect, and especially as to the out-of-state
carriers; not within the state as much as it was out of the
state. The resistance came from out of the state and. required more attention than in the state.
Q. So that instead of living without reciprocity with a tax
burden of only $21,000, we will say in 1931, I take it from
what you now say that the property carriers out of state at
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that time would have, if the law had been effecpage 325 ~ tively enforced, made a very much larger tax
contribution to the treasury of Virginia ; is that
true?
A. Yes, but the great aicl and boost to the tax was the advent of the Federal Motor Carrier Act defining what was
common carriers and what was contract carriers.
Q. Then do I understand you bv your last answer to minimize the significance of what Judge Shewmake attached to
the inadequacy of enforcement of the law in this early
period?
A. No, I don't know. The Virginia carriers who held certificates from the Corporation Commission accepted the responsibility much more readily than the out-of-state carriers did.
Q. That was rather natural, wasn't it 1
A. Yes, and the resistence bas come from the out-of-state
carriers to the tax since the agitation for reciprocity has
grown.
Q. In that connection, you told Judge Shewmake that there
was a noticeable effort on the part of carriers to get around
this tax law by leasing their eouipment to private enterprizes
to operate it, as a common observation?
A. Yes.
page 326 ~ Q. There isn't anything peculiar about the
people in the motor vehicle industry trying to get
away from paying taxes, is there?
A. No. That tendency that he speaks of there, and the
one I answered to is, of course, noticed by me in regard to the
Virginia carriers. I don't know what the out-of-state carriers would do; we are not collecting the tax from them.
Q. Counsel for the intervenors has emphasized what I
think is undoubtedly true, your general contact with and
acquaintance with the industry; you are pretty well informed
of their methods of business and the g·eneral customs and
usag·es of the trade. Is it not a fact that these certificated
carriers-and those are the ones that operate under the act
you spoke of a little while ago as being so favorably affected
by this tax-operate on specific, designated routes, don't
thev?
A. Yes, the majority of the la.rge carriers and the ones
that will be affected by the tax, or will pay the most tax if it
were not for reciprocity, run on regular routes.
Q. And the Federal statute with which you are
page 327 ~ no doubt familiar, forbids them, except in cer-
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tain instances, diverting from those fixed routes, does it not?
A. -That is right.
.
Q. So if reciprocity were clone away with and this 2 percent gross receipts tax were imposed by Virginia on out...;ofstate carriers, it ·would either .have to be paid or they could
not move north through Virginia;· could they?
A. No, the regular route ones could not do it, and the
other ones wouldn't want to do it for the reason that it would
cost them more .to avoid the tax by going around Virginiathe extra cost of mileage than tlrn mileage would be.
Q. Do you think that is what has been meant by reference
in the testimonv· to Virginia as a· ·bridge state t
A. I ,wouldn.'t know;.I haven-'t heard the testimony.
RE-CROSS EXAl\HNATION
.By Mr. Shewmake:
Q.. ,Just this question. You are .aware that under the Federal Motor Carrier Act, there is an operator known as a common carrier opcmting over irregular routes, is
: page 328 ~ there .not?
A . .Yes.
Q. And that operator operates -not. only specific highways
but within a given territory, does he not f
A. Yes, wit]Jin a general bound.
Q. And within that territory he may operate over such
hig-lnvays as he pleases?
A ..That is correct.
Q. Are there a considerable number of those, common carriers operating over irreg·ular, routes· in ·Virginia?
A ..There is.
Q. As :a matter of fact, there are a good many more of them
'. than ·those operating between fixed termini and over specific
· routes,. isn't. there 1
A .. Probably,five to. one, but the-revenue derived from op, erations subject to the. tax is, out· of proportion.
:Bv.:Mr. Gay:
'.'Q. ·what clo·you mean l;>y thatf
A. The carriers that operate on regular routes are the
.large carriers. -The irregular route carriers are the smaller
1.ones, generally speaking, although there are some rather
large irregular route carriers .
.page 329 ~ Q. The. bulk of the-revenue is derived from the
.regular ·route .carriers T
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A .. That is correct.
By Mr. Shewmake:
Q. , Is there any way of computing the mileage of those
carriers operating over irregular routes, except by an audit
. of their books?
A.'.No.
Q. You say there are five of them to every one of the standnrd carriers like the McLean Company, or Brooks?
A. That is right.

RE-DIRECT EXAMINATION
Mr. Gay:
. ·Q. This. exhibit A that you filed this morning which reflects the receipts from twenty interstate certificated common
motor oa1-riers, can you. say· from .your knowledge of the, na. t_1;1re of their operations whether they operate over pre.{';~ribed routes?
.
A. :The household goods caniers that are shown here. theue: are five of. them, I believeQ. Two of them.
pag·e 330 ~ A ..Two. of them-are. irregular. route carriers,
fhe petroleum hauler is an irreg·ular route carder, and the ,other carriers lmve rights to 4?perate irregular
in certain ..areas.
,By

Bv Mr. Shewmake:
Q. By that you menu. as ·a dual operation f
A. Yes, but tlrn lar~;er part of the operation of those twenty
carriers would. be. over regular routes.
0

By ~Ir. Gay:
Q. When you say tbe larger part, do you mean the :g1~eater
income derived?
A. Yes, the greater income derived would be from the
regular route operations. In fact, some of them that have
irregular routes do not operate irreg-ular, tl1ey operate regular.
Q. So this revenue would reflect their operations. over
reg·ular routes and not over irregular routes?
A. It :would reflect both. They are all mixed up in. here,
but if they were segrag-ated, the g·reater part of it .would.be
.from the regular ,routes.
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Q. Does this statement show the source of the information
from which you compiled it?
page 331 ~ A. Yes, it states it on there.
Q. I asked you because I haven't read the
statement. I am wondering if it shows the source.
A. Up at the top it says: '' Total gross receipts as per
reported to the Interstate Commerce Commission under the
uniform system of accounts.''

RE-CROSS EXAMINATION
By Mr. Shewmake:
Q. I have just one more question. You spoke a while ago
of the agitation for reciprocity. Did that ag·itation grow out
of your greater enforcement of the tax law, or did the enforcement g-row out of tl1e agitation f
A. I started in 1938 to work for the Commission, as I have
testified, and the g-rea.ter part of my work for the first few
years was to locate and activate the out-of-state carriers that
were subject to the tax, and that was brought about by the
Federal Motor Carrier Act, and it ties in very well with my
activity out of the state in activating these accounts that the
agitation for recinrocity became more pronounced.
Q. In other words, the more you enforced the
pag·e 332 ~ law and the more money you collected from them,
the more favorably they regarded reciprocity?
A. That is right.
And further this deponent saith not.
The further taking· of depositions was adjourned until
September 9, 1952, at ten o'clock a. m., at tl1e same place.
page 333 ~

Offices of Tucker, Mays,
Cabell & Moore,
Richmond, Virginia,
September 9, 1952.

Present: Hunton, Williams, Anderson, Gay & Moore, Mr.
Thomas B. Gay, Mr. H. Merrill Pasco, Counsel for Petitioners.
Mr. Henry T. Wickham, Assistant Attorn~~:r General~ Counsel for respondents.
Shewmake, Gary. Goddin & Blnckwell, Mr. Oscar L. Shewmake, Counsel for Intervenors.
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.Mr. Gay: The Attorney General having made available
the minute book of the Reciprocity Board for the purpose
of enabling counsel for the petitioners to introduce in evidence copies of such of the minutes of the Board as seem
relevant to the petitioners' contentions in this
page 334 ~ proceeding and counsel for the petitioners having examined the minute book, now offer in evidence the following copies of the minutes on the dates mentioned which appear in the minute book of the Reciprocity
Board, either as reports to the Board or to the Governor from
Mr. Joyner, Motor Vehicle Commissioner! or as recorded
minutes of the Board:
Report of C. F. Joyner, Jr., to the Honorable Colgate vV.
Darden, ,Jr., Governor of Virginia, dated February 2, 1943,
to be filed as Petitioners' Exhibit No. 22.
Report of C. F. Joyner., .Jr., Chairman, Reciprocity Board,
dated December 22, 1942, to be filed as Petitioners' Exhibit
No. 23.
Minutes of the meeting of· the Reciprocity Board held October 5, 1945, held in the offieeH of C. F. Joyner, .Jr., and minutes
of a meeting of the Board held October 11, J94fl, in the Governor's office, to be filed a8 Petitioners' Exhibit No. 24.
Minutes of a meeting- of the Reciprocity Board held Sep-·
tember 17, 1945, to be flled as Petitioners' Exhibit No. 25.
Minutes of a meeting of the Virginia Reciprocpage 335 ~ ity Board held .June 13, 1949, to be filed as Petitioners' Exhibit No. 26.
We now for the convenience of the Court and counsel wish
to file photostatic copies of pap;cs 243 to 251, inclusive, of the
Commerce, Clearing House Report of 1952, showing motor
vehicle fees and special taxes, to be filed as Petitioners' Exhibit No. 27.
We also wish to file photo~tatic copies of pages 252 to 256,
inclusive, of the same volume of Commerce Clearing· House
previously referred to in the minutes of these proceeding·s., to
be filed as Petitioners' Exhibit No. 28.
(The foregoing exhibits were properly filerl and mark~d.)
Mr. Gay: That is All we have to introduce right now. I
would like to acljourn tl1PsP l1earin!?'R until tomorrow nt eleven
o'clock in the belief we would either conclude at that time
or fix a time sometime during the day of Friday when we
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can meet. vVe are not asking for anv ·extension of
page 336 ~ time, so the matter has to be concluded before
Monday.
Mr. Wickham: Upon further information from Mr. Joyner,
it is found that the so-called uniform agreement ·with th~·
State of Louisiana was entered into. on· June 5, 1'945, and not'
on Aug'Ust 7, 1941, as stated on pag·e 58 of the-transcript.
The so. .called uniform agreement entered into with the 1
State; of· Michigan on August 1, 1940, -is· correct insofar as
the ,date of execution is concerned, but it was amended from
time.to time by correspondence between the State of :Michigan
and the Commissioner of Motor Vehicles, the last amendment
by letter being May '19, 1948.
In connection with t~e report submitted by the ,Committee
on Highway Use Taxes of the National Association of Tax
Administrators for· consideration at the Twentieth Annual
Conference of the Association held at Asheville, North Caro-·
lina, on June 9, 1952,' -it should, be noted that 'i\fr. Dixwell L;
Pierce, Chairman of sucl1 committee, in a letter transmitting
the report to the president of the National Assorifltion stated
that his committee was submitting- only a partial
page 337 ~ report for improvement in the field of highway
use taxes. Mr. Pierce further sh1ted that hiR com..
mittee had been fortunate in securing· as -its consultant Mr.·
Richard M .. Zettel, Associate Re·search ·Economist,· Institute.
of Transportation and Traffic Engineering, University of
Califdrnia, Be'rkley, California.:
The ·National Association of Tax Administratori;; at its
meeting at Asheville, adopted ummimou~ly· a resolutio"1t wllich ·
stated. in part, that whereas this AssoPiation · is impressed
with the -potentialities for improvement in th<1 field of hiS?,'hwav users' taxation through le~rislation of the h~ne recommended bv the Committe·e 011 HHrhwaY 8e Taxe~: it resolved :
that the Association commend it~ Conimitfoe on Highway Use
Taxes for the narfo1] report ml(l c>ontinne +llP committ(}·c for
the purpose of further study of l1fa·hway-11ser taxes. with
f'mphasis upon the h1xatio11 of inte1·state oneratio.,1 nf <-ommercial vehicles, to the end tlrnt 1he 11ossihilit~ of aclonting
tl1e type of taxation recommended bv the committee may be
further explored in order to afford the Legislature of the
several states assista:nce when thev next me~t ::i.t sessions.
lVIr. Gav: Counsel for the netitioners obRerve
page 338 -~ that the Attorney General Ju1S hPen pAraphrasiiv~
or reading excerph-; from the rNmlution ::tdonted
·
by the National Association of Tax A~lministrntors at their
.June, 1952, meeting and calis for the wl1ole of the preamble
0
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and the resolutions adopted by that meeting and· ask that they·
be made a. part of the record in this case.
Mr. Wickham: I will produce.it.
(Filed and marked Petitioners' Exhibit No. -29.)
The further taking of depositions was ·adjourned until· Fri-·
day, September 12, 1952, eleven o'clock a. m. ut the same
place.
page 339 ~

Offices· of Tucker, lVIays,
Cabell &· Moore,
Septem her 12., 1952.

Present: Hunton, ·williams, Ande'rson, Gay & l\[oore, l\fr.
Thomas B. Gay, Mr. H. Merrill· Pasco, Counsel for Petitioners.
Mr. Henry T. Wickham, Assistant Attorney General, Counsel for. respondents.
Shewmake, Gary, Godclin & Blackwell, l\fr. Oscar L. Shewmake, Mr. ,vmiam l\L Blackwell; Counsel for certain intc-1·venors.
Tucker, l\fays, Cabell & Moore, :Mr. ,J. Randolph Tucker,
Jr., Counsel for certain intervenors.
page 340

~

RALPH :T. CATTERALL,
recalled on behalf of the petitione1·s.,· for furt·her
examination, deposed as follows:
DIRECT EXAl\:JitNATION.

By. Mr. Gay:
Q. I note from Petition(lrs' Exhibit No. 29 containing- a
tabulation of the special taxes imposed on motor C'anier~ h'" ·
the various states, that by an act of June 22, 1931. (P. L. 694)
the State of Pennsylvania imposed a tax of 8 mill~ on each
$1.00 of gross receipts of all persons eng·aµ:ecl in the tram~portation of passengers or freight for hire; t]rnt that r-:tatute
allowed a credit (1) for excise taxes naid bv anv ~11(ll1 nerRons to the cities of Pennsvlvania for the use ·of tJie J1ig-l1ways
and (2) for state reg·istration fees, and that the excise tax with
such credits ]1as been levied bv the State of Pcmmwlvaniq
since 1931. until the act of the ·Legislature of Pennsvlwrnia
of December 27. 1951 (P. L. 469) repealed tl1c nrovisio11s for
such credits, effective as to the 8 mills tax for the ralendar

1
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year 1951 and thereafter. I am informed that the 8 mills
tax without such credits is now being assessed by the State of
Pennsylvania, and the motor carriers, or at least
page 341 ~ some of them, have been paying this 8 mills tax
under protest; that certain of the carriers that
were required to pay this 8 mills tax, without the benefit of
the credits, instituted a suit in the Court of Common Pleas
of Dauphin County, Pennsylvania, under the style of Shirk.'>
Motor Express Corporation v. Messner, Secretary of the Department of Revemte, attacking· the constitutionality of the
statute and the validity of the taxes imposed by it, and has
come to my attention since you testified previously in this
case that the court, on Aug·ust 25., 1952, sustained the validity
of the 1951 act.
Have the foregoing facts and circumstances come to the
attention of the State Corporation Commission of Virginia
and if so what, if any, action has it determined to take in respect to the enforcement of the Virg·inia gross receipts tax
against Pennsylvania motor carriers of freight for hire operating in Virginia 1
A. The facts you have just recited came to my attention
a few clays ago and the Commission has decided to see what
the Supreme Court of Pennsylvania does with the constitutional question. If, after the Supreme Court of
page 342 ~ Pennsylvania decides this case the State of PennsYlvania collects from Virginia cnniers the Pennsylvania 8 mlll gross receipts tax, then Virginia will collect
from Pennsvlvania carriers the Virginia 20 mill tax. It is
true that Pennsylvania is demanding 16 mills from Virginia
carriers today, but these demands l1ave been seriously pressed
by Pennsylvania against all Virginia carriers commencing in
the year 1952 and, therefore, the Commission has decided not
to go behind January 1, 1952, in requiring- the Penusylvania
carriers to pay this tax and, of course, if the Supreme Court
of Pennsylvania holds that the tax is unconstitutional and
void, that will end the matter.
Q. Does the Commission contemplate the issuance of any
notice to Pennsylvania motor carriers on the question we
have just discussed?
A. Yes, sir, we have prepared a notice which will be mailed
on Monday.
Q. Have you a copy of it you could provide and file with
the record?
A. Yes, I file it herewith.
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page 343 ~

A.nd further this deponent saith not.

Mr. Gay: ·we offer for purpose of identification the printed
copy of the report of the Interstate Commerce Commission,
Bureau of Transport, Economics and Statistics Relating to
Class I Motor Carriers for the Year Ended December 31,
1949, which is compiled from "Annual Reports of :M:otor Carriers of Property and Motor Carriers of Passengers Filed
with the Interstate Commerce Commission,'' and offer in evidence photostatic copies of Table 29, being pages 39 and 40
of the printed report, and Table 30, being pages 41 to 47, both
inclusive, of the printed report and ask that they be identified as Petitioners' Exhibits 31 and 32.
(Filed and marked Petitioners' Exhibits Nos. 31 and 32.)
Mr. ·wickham: vVhat is the purpose of introducing these
tables as exhibits?
Mr. Gay: The purpose is to show the earning
page 344 ~ power, the operating results of the carriers involved in this litigation, I think all of whom or
practically all of whom as intervenors are shown in these
tables I am filing. The statements also show relative percentages of operating costs to investment values and other
statistical data which we feel will be helpful to the Court in
considering the contention of coum;el for the intervenors and
the intervenors, that the imposition of taxes in various states
will put such a tax burden on them as will amount to destruction of their property and prevent their continuing to operate, and thus seriously affect the welfare of the State of
Virginia in that tlrn commodities and crops referred to in
the testimony could not be moYed to foreign markets.
vVe also want to offer in evidence Legislative Document
(1952) No. 58, heing a report of the New York State Joint
Legislative Committee on Highways, Canals and Revenues,
certified by the secretary of that committee and by the Secretary of State of the State of New York under the great seal
of the State of New York, the report being offered in evidence for the purpose that it contains highly pertinent and
signi:ficimt information with reference to the relapage 345 ~. tive taxes paid by carrierA for hire in all of the
forty-cig·ht stateR _of the United States and the
relation of those taxes to the claim of foreip:n carriers in New
York who have resisted the imposition of these taxes that
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they would be so detrimental to iµovement of interstate commerce by motor vehicles as to practically destroy its existence.
(Filed and marked Petitioners' Exhibit No. 33.)
Mr. Blackwell: Has the Legislature acted on this report,
or do you know 1
(Discussion off record.)
Mr. Blackwell: Then I take it your reply is that it is such
a report that it does not require action by the Legislature?

Mr. Gay: Yes, and I think that is apparent from the contents of the report.
Mr. Blackwell: ·\Ve would like to reserve the right to interpose such objection to the filing of these documents as
may be indicated after we have had an opporpage 346 ~ tunity to look at them, we having· seen them for
the first time this morning and they being· rather
elaborate documents.
Mr. Gay: That concludes the petitioners' testimonv and
the record may now be made up and filed with the Clerk of
the Supreme Court as directed by t.lrnt Court's order.
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