tain:

RULE 5:12-BRIEFS
§ l. Form and Contents of Appellant's Brief. The opening brief of appellant shall con-

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the. errors assigned
and the questions involved in the appeal.
( c) A clear and concise statement of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state.
( d) With respect to each assignment of error relied on, the principles of law, the argument and the authorities shall be stated in one place and not scattered through the brief.
(e) The signature of at least one attorney practicing in this Court, antl his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with
the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify ,he statement in
appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
( d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving his
address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authorities relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5: 2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.
(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee
shall be filed in the clerk's office within thirty-five days after the date the printed copies of
the record, or the substituted copies allowed under Rule 5: 2, are filed in the clerk's office.
If the petition for appeal is not so adopted, the openinf!" brief of the appellant shall be filed
in the clerk's office within thirty-five days after the date printed copies of the record, or the
substitute.d copies allowed under Rule 5: 2, are filed in the clerk's office, and the brief of the
appellee shall be filed in the clerk's office within thirty-five days after the opening brief of the
appellant is filed in the clerk's office.
(b) Within fourteen days after the brief of the appellee is filed in the clerk's office, the
appellant may file a reply brief in the clerk's office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Gou.rt commencing at an earlier time; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at least
fourteen days prior to the calling of the c-ase, in which event the reply brief for the appellant shall be filed not later than the day before the case is called . This paragraph does not
extend the tune allowed by paragraph ( a) above for the filing of the appellant's brief.
(c) With the consent of the Ohid Justice or the Court, counsel for opposing parties
may file with the cl~rk a written stipulation changing the time for filing briefs in any case;
provided, .however, that all brief.a must be filed not later than the day before such case is to
be heard.
§5. Number of Copies. Twenty-frve copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so a;
to conform in dunensions to the printed record. and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.
§7. Effect of Noncompliance. If neither party has £led a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally.

lN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4894

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City .of Richmond on
Tuesday the 22nd day of April, 1958.
COMMONWEALTH OF VIRGINIA,

Plaintiff in error,

against
CHARLES J. R. DAVIS', EXECUTOR, ETC.,
Defendant in error.

From the Circuit Court of the City of Richmond

Upon the petition of the Commonwealth of :Virginia a writ
of error and supersedeas is awarded her to a judgment rendered by the Circuit Court of the City of Richmond on the 6th
day of November, 1957, in a ·certain proceeding then therein
depending wherein Charles J. R. Davis, Executor of the Estate
of Lorna H. Davis, deceased, was plaintiff and the Commonwealth of Virginia was defendant; no bond being required.
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RECORD
•

.

•

•

•

APPLICATION FOR THE CORRECTION OF AN
ERRONEOUS ASSESSMENT OF INHERITANCE
TAX AND THE REFUND OF SAME
Charles J. R. Davis, Executor of the Estate of Lorna H.
Davis, deceased, respectfully represents that:
1. At the time of her death on December 19, 1953, Lorna
H. Davis ( the decedent) was a resident of and domiciled in
King George, Virginia. Charles J. R. Davis (the applicant)
was the husband and sole beneficiary of the decedent under
her will, and he is the duly qualified and only executor of her
estate. A copy of the will of the decedent, together with a
copy of the order of probate and qualification of the executor,
is attached hereto as Exhibit A.
2. The decedent owned at the time of her death tangible
personal property located in Virginia having a value of
$800.00 and intangible personal property having a value of
$156,236.27. It is admitted that the value of such property,
after being reduced by those deductions allowed by law
($7,89~.75 ), is subject to the Virginia inheritance tax. Thus
the applicant admits a Virginia inheritance tax liability in the
amount of $2,774.40.
Filed in the Clerk's Office the 19th day of July, 1956.
Teste:
LUTHER LIBBY, JR., Clerk.
By EDWARD G. KIDD, D.C;
page 2

~

3. On January 20, 1925, J. William Hibbard, as
Settlor, entered into an Agreement of Trust with
the National City Bank of New York as Trustee. City Bank
Farmers Trust Company, a trust company located in New
York, N. Y., and not doing or qualified to do business in
Virginia, was duly substituted as successor trustee of that
trust on January 21, 1930, and continued to act in that capacity
until and after the death of the decedent. J. William Hibbard,
Settlor of the Trust, was the father of the decedent. At the
time of the creation of the Trust he was a resident of and
domiciled in the State of New York. He is now deceased and
was not a resident of nor domiciled in the State of Virginia
at the time of bis death or at any other time.
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4. Un,der the Agreement of Trust ref erred to in paragraph.
3, above, two trusts were created over which the decedent was
given a general power of appointment by her will. On October
8, 1951, she converted such general powers of appointment
into special or limited powers of appointment by releasing
any and all rights to appoint the principal amounts of the two
trusts to herself, her estate, her creditors or the creditors of
her estate. A copy of such release is attached hereto as Exhibit B. The operative provisions of the two trusts are Article
II B2, set forth in Exhibit B.
5. The two special powers of appointment were exercised
by the decedent in her will in favor of the applicant. All the
property so appointed was intangible personal property in
the hands of the New York Trustee. Such property had a fair
market value at the date of the decedent's death of $135,733.72.
6. The value of the appointed property, over the protest
of the applicant, was included in the base on which the Virginia inheritance tax was assessed in a Memoranpage 3 ~ dum of Inheritance Taxes dated July 6, 1955, and
signed by William H. Sager, Director, Division of
Inheritance and Gift Taxes, Department of Taxation. The
total amount of such assessment was $6,996.41, of which total
amount $4,222.01 relates solely to the property having a value
of $135,733.72 passing upon the exercise of the special powers
of appointment in question. A photostatic copy of such memorandum is attached hereto as Exhibit C. The inheritance tax
assessment of $6,996.41 was paid by the applicant on July 12,
19'55.
7. The trusts here in question were created by a nonresident of Virginia. The Trustee was a New York trust
company not doing or qualified to do business in ,Virginia, and
the trust assets at all times herein material had a situs in
New York. Under these circumstances the Department of
Taxation exceeded its authority in measuring the Virginia
inheritance tax to any extent by the value of the property
($135,733.72) which was the subject of the special powers of
appointment here in question. Such property was not "within
the jurisdiction of this Commonwealth'' within the meaning
of Section 58-152 of the Code of Virginia. If, contrary to the
position of the applicant, such property is subject to tax the
Department of Taxation erroneously added the value of such
property to other property in decedent's estate in determining the applicable rate of tax.
8. On December 21, 1955, the applicant applied in writing
to the Department of Taxation for the correction of the erroneous inheritance tax assessment and the refund of the
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overpayment of such tax. A copy of such application is
attached hereto as Exhibit D. Such application was filed pursuant to the provisions of Section 58-175 of the Code of
Virginia. The Department denied such application in full
under date of July 13, 1956.
9. This application is filed pursuant to the provisions of
Section 58-182 of the Code of Virginia.
page 4 ~ WHEREFORE the applicant prays that the attorney for the Commonwealth, or such other attorney as the Department of Taxation may designate, be·
required to def end this application; that the assessment of
the applicant's inheritance taxes be corrected as shown above;
that the Comtroller of the Commonwealth be required to
refund to the applicant the sum of $4,222.01, or such other
amount found by the Court to represent excessive inheritance
taxes heretofore erroneously paid; and that the applicant have
such other and further relief in the premises as may be
allowed by law in such cases made and provided; and as in
duty bound your applicant will ever pray, etc.
July 19, 1956.
CHARLES J. R. DAVIS

•
page 5 ~

•

EXHIBIT A.

I, LORNA HIBBARD DAVIS, do make, publish and declare this to be my Last Will and Testament, hereby revoking
all other wills and codicils heretofore made by me.
FIRST: I direct that all my just debts and funeral expenses be paid as soon after my death as may be convenient.
SECOND: All the rest, residue and remainder of my
estate, both real and personal, of whatsoever nature and
wheresoever situated, and whether acquired before or after
the execution of this Will, and any property over which I may
have any power of appointment at the time of my death under
the provisions of any trust agreement or will or other written
instrument, including, but not limited to, any powers of appointment held by me. at the time of my death under a trust
agreement dated January 20, 1925, made by J. William
Hibbard as Settlor, I give, bequeath and devise to my husband,
CHARLES J. R. DAVIS, absolutely.
THIRD: I nominate and appoint my husband, CHARLES
J. R. DAVIS, to be the Executor of this Will, and in the event
of the failure of my said husband to act as such Executor, for
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any cause, I nominate and appoint my brother-in-law, HOMER
W. DAVIS, of Athens College, Athens, Greece, and ALEXANDER W. WALKER, of Shiloh, Virginia, as successor Executors of this Will, and in the event of the failure of either
of said successor Executors to act in such capacity for any
cause, the remaining successor Executor shall act ~s sole
successor Executor hereunder. The term "Executor" as hereinafter used shall mean and include not only my said husband
but any successor Executor or Executors acting hereunder at
any time. I direct that no bond or undertaking shall be required of any Executor in any jurisdiction for any cause
whatsoever.
page 6 ~ FOURTH: My Executor shall have authority in
his absolute discretion and without application to
any court to act as though he were the beneficial owner of
all property administered hereunder, ·including authority
(without limiting the generality of the foregoing):
To settle, collect and compound or sell .any claims or demands belonging to or concerning me or my estate, to accept
any composition or security for any debt, and to allow such
time for payment ( either with or without taking security) as
to him shall seem proper, and in his discretion to settle,
adjust pay or discharge any and all claims which may be
made against me or my estate, and to borrow money on such
terms as he may deem proper to pay and discharge any such
claims;
To retain temporarily or permanently any and all property,
irrespective of its character, at any time forming part of
my estate, and to sell and convey on such terms as he shall
deem proper, for cash or upon credit, and to lease, mortgage
or otherwise dispose of, any and all such property, including
real property or any interest therein, without obligation on
the part of any transferee from him to see to the application
of the consideration therefor;
To invest in any stocks, bonds or other securities or other
property of any nature, without any duty to diversify and
regardless of whether the same constitute legal investments
for fiduciaries under the laws of any state or country and of
whether the same are of a speculative nature rather than a
conservative investment, and to take any action
page 7 ~ whatsoever in relation thereto;
To make any payment, division or distribution in
money, in kind, or both.
IN WITNESS WHEREOF, I have to this, my Last Will
and Testament, consisting of three (3) typewritten pages,
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subscribed my hand and affixed my seal this 16 day of November, 1951, having first written my name in full in the margin
of each of the preceding pages hereof.
LORNA HIBBARD DAVIS
On this 16 day of November, 1951, the foregoing instrument
was signed, sealed, published and declared by Lorna Hibbard
Davis, the above-named Testatrix, as and for her Last Will
and Testament, in the sight and presence of us, and each of
us, who thereupon, at her request and in her sight and presence and in the sight and presence of each other, have hereunto
subscribed our names as witnesses and have .set down our
places of residence opposite our names, this attestation clause
having first been read aloud to us.
Lester H Davis. of Coram L. I., New York.
James R. Davis of Mt. Sinai, L. I., New York.
Maggie Robinson of Dogue, Va.
Virginia:
In the Clerk's Office of the Circuit Court of King George
Comity, Virginia, the 11th day of January, 1954.
In Re: The Last Will and Testament of Lorna Hibbard Davis, deceased.

It appearing to the Clerk of the Circuit Court of King
George County, Virginia, that Lorna Hibbard Davis departed this life on the 19th day of December, 1953, and that
the said Lorna Hibbard Davis at the time of her
page 8 ~ death had a known place of residence in the County
of King George, Virginia, and now on the 11th
day of January, 1954, a writing signed by the said Lorna
Hibbard Davis bearing date on the 16th day of November,
1951, and purporting to be the true last will and testament
of the said Lorna Hibbard Davis, deceased, having been produced before the Clerk of the Circuit Court of King George
County, Virginia, in his said office and duly proved according
to law by the oaths of Lester H. Davis and Maggie Robinson,
two of the subscribing witnesses to the said will, who after
being first duly sworn, did depose that the said Lorna Hibbard Davis had signed said will in their presence and James
R. Davis another' subscribing witness to said will and in the
presence of each other as attesting witnesses thereto, all three
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being present at the same time, as and for her true last
will and testament and at her request had signed said writing in her presence and in the presence of each other as
attesting witnesses thereto, and that the said Lorna Hibbard
Davis at the time of the execution of the said writing was
of sound mind and disposing memory.
On the motion of Charles J. R. Davis, the only executor
named in the said will, it is ordered that the said will be and
the same hereby is established, probated and admitted to
record as and for the true last will and testament of the
said Lorna Hibbard Davis, deceased.
On the motion of Charles J. R. Davis, executor as aforesaid, he thereupon duly qualified as such executor by entering
into, signed, sealed and acknowledged a bond in the penalty
of $100,000.00, the amount fixed by the Clerk without security
(the said will requesting that none he required) conditioned
for the faithful performance of all his duties as such executor and thereupon the said Charles J. R. Davis made oath
that the writing admitted to record contains the true last will
and testament of the said Lorna Hibbard Davis,
page 9 ~ deceased, so far as he knows and believes and that
he will faithfully perform the duties of his office
to the best of his judgment.
On the further motion of Charles J. R. Davis, Executor,
certificates are granted the said Charles J. R. Davis for
obtaining a probate of the said last will and testament of the
said Lorna Hibbard Davis, deceased, in due form which said
bond is ordered to be recorded.
On the further motion of Charles J. R. Davis, Executor
herein, it is ordered that H. W. Newton, R. A. Peed, L. A.
Ashton, Jr., Bladen T. Tayloe and A. W. Walker, or any
three of whom may act, after first being duly sworn for the
purpose to truly and justly appraise in current money such
of the goods and chattels of the said Lorna Hibbard Davis,
deceased, as may be produced before them and return their
appraisement under their hands as the law directs.
Teste:
L. B. MASON, Clerk.
State tax-$100.00.
A Copy-Teste :
/s/ L. B. MASON
Clerk, Circuit Court.
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Recorded in the Clerk's Office of King George County in
Will Book 7, page 122.
page 10 ~

EXHIBIT B.

KNOW ALL MEN BY THESE PRESENTS:
That WHEREAS, in and by a certain trust agreement
dated January 20, 1925, made between J. William Hibbard
as Settlor and The National City Bank of New York as
Trustee ( City Bank Farmers Trust Company having been
duly substituted as successor trustee in lieu thereof on January 21, 1930), two trusts were created over which certain
powers of appointment were conferred upon the undersigned,
LORNA HIBBARD DAVIS (formerly Lorna Hibbard) in
the following terms :
II. The second trust fund shall consist of three of said
ten equal parts. The trust shall continue until the death or
remarriage of the Settlor and until the death of Lorna.
A. During the continuance of the trust the Trustee shall
pay the net income to the Settlor until his death or remarriage, and thereafter to Lorna.
B. Upon the termination of the trust the Trustee shall
pay the principal as follows:
1. In case issue of Lorna shall then be living: one-half
to such issue per stirpes; and one-half to the persons she shall
by will appoint, or, in default of such appointment, to the
persons then entitled to her personal estate upon intestacy
under the law of New York.
·
2. In case no issue of Lorna shall then be living, and
issue of Lenore shall then be living: the whole to the persons Lorna shall by will appoint, or, in default of such appointment, to the persons then entitled to her personal estate
upon intestacy under the law of New York.
3. In case no issue of Lorna or of Lenore shall then be
living: one-half to the persons Lorna shall by will appoint
or, in default of such appointment, to the persons then en~
titled to her personal estate upon intestacy under the law
of New York; and one-half to Lenore, or, if she is then dead
to the persons Lorna shall by will appoint, or, in default of
such appointment, to the persons then entitled to her personal
estate upon intestacy under the law of New York.
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IV. The fourth trust fund shall consist of two of said
ten equal parts. The trust shall continue until the death of
of Lorna.
·
~

A. During the continuance of the trust the
Trustee shall pay the net income to Lorna.
B. Upon the termination of the trust the Trustee shall
pay the principal as follows:
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1. In case issue of Lorna shall then be living: one-half to
such issue p°er stirpes; and one-half to the persons she shall
by will appoint, or, in default of such appointment, to the
persons then entitled to her personal estate upon intestacy
under the law of New York.
2. In case no issue of Lorna shall then be living, .and
issue of Lenore shall then be living: the whole to the persons
Lorna shall by will appoint, or, in default of such -appointment,
to the persons then entitled to her personal estate upon intestacy under the law of New York.
3. In case no issue of Lorna ·or of Lenore shall then be
living: one-half to the persons Lorna shall by will appoint,
or, in default of such appointment,· to the persons then entitled to her personal estate upon intestacy under the law
of New York; and one-half to Lenore, or, if she is then dead,
to the persons Lorna shall by will appoint, or, in default
of such appointment, to the persons then entitled to her
personal estate under the law of New York.
and
. WHEREAS, the undersigned now desires to reduce and
limit each and every of the powers of appointment conferred
by the above-quoted portions of said trust indenture, in certain respects through the partial release thereof,
NOW, THEREFORE, I, the undersigned, LORNA HIBBARD DAVIS, do hereby partially release and limit each
of said powers of appointment conferred upon me by the
above-quoted portions of said trust agreement so that hence~
forth none of said powers shall be exercisable to any extent
whatever in favor of myself, my estate, my creditors, or the
creditors of my estate, but each shall, in accordance with its
terms as limited hereby, be exercisable in favor of any other
person or object, and I hereby reduce .and limit said powers
of· appointment accordingly: It is my intention· liy · this

10
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instrument to limit said powers of appointment
so that none of them will be a '' general power of
appointment'' as defined in the Internal Revenue
Code for purposes of the Federal estate and gift taxes.

page 12
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IN WITNESS WHEREOF, I have hereunto set my hand
and seal this 8 day of October, 1951.
/s/ LORNA HIBBARD DAVIS. (L. S.)
State of Virginia,
County of King George, ss. :
On this 8 day of October, 1951, before me personally came
LORNA HIBBARD DAVIS, to me known and known to me
to be the individual described in and who executed the foregoing instrument and she duly acknowledged to me that she
executed the same.
My commission expires January 28, 1952.
/s/ MARY E. GRIGSBY
Notary Public.
(Seal)
The undersigned hereby acknowledges the filing with it
as Trustee of the above-described trust of a duplicate original of the within written partial release of powers of appointment by Lorna Hibbard Davis on October 9, 1951.
C'.1:TY BANK FARMERS TRUST COMP ANY, as Trustee under indenture of
Trust dated January 20, 1925.
By /s/ F. W. OHMES
Trust Officer.
Attest:
/s/ F. A. WHARTON
Ass 't. Secretary.
page 13
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(Seal)

State of New York,
County of New York, ss. :

On this 9th day of October,. 1951, before me personally
came F. W. OHMES, who bemg by me duly sworn said
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that he resides at 139 Glenwood Road, Ridgewood, New
Jersey, that he is a Trust Officer of CITY BANK FARMERS TRUST COMPANY, the corporation described in and
which executed the foregoing receipt; that he knows the
seal of said corporation; that the seal affixed to said instrument is such corporate seal and was so affixed by authority
of the Board of Directors of said corporation; and that he
signed his name thereto by like authority.
/s/ ROSE M. MOORE
Notary Public.
ROSE M. MOORE
Notary Public State of New
York
Qualified in N. Y. Co. No. 132
Reg. No. 31-8006100
Commission expires March 30, 1952.
page 14
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EXIDBIT C.

This memorandum should be retained by the Personal
Representative and not returned with remittance.
MEMORANDUM OF INHERITANCE TAXES.
(Chapter 5, Tile 58, Code of Virginia)
The Department of Taxation of Virginia has ascertained
the kinds and value of the assets of the estate of Lorna H.
Davis of King George County, Virginia and the authorized
deductions thereon; also the amount of each distributive
share thereof, and has determined the Inheritance Tax due
the Commonwealth of Virginia, (assessment No. 42 attached)
the details of which are as follows :
'
1. Transfers, Grants, Gifts, etc. (From Schedule
B) ...................................... $
2. Powers of Appointment (From Schedule C) .. 135,733.72
3. Real Estate in Virginia (Actual Gross Value
and Income) (From Schedule D) .......... .
4. Tangible Personal Property in Virginia
(From S'chedule E) . . . . . . . . . . . . . . . . . . . . . . .
810.00
5. Intangible Personal Property (Actual Gross
Value and Interest) (From Schedule F) ..... 156,236.27
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6. Jointly Owned Property with Rights of Survivorship (From Schedule G) ............. .
7. Li£e Insurance Receivable by Estate, and Annuity Contracts (From Schedule H) ....... .
8. Gross Estate (Sum of Items 1 through 7) .. $292,779.99
9. Deductions (From Schedule A) .......... $ 7,899.75
10. Net Estate (Item 8 less Item 9) .......... $284,880.24
Distributive
Net
Beneficiary Class Share Exemption Amount Tax
J. R. Davis A 284,880.24 5,000.00 279,880.24 6,996.41
284,880.24

Total

5,000.00 279,880.24 6,996.41

Other shares not assessable
Remainder interests not assessable
Remainder interests postponed
Net Estate (From Item 10)
284,880.24
This assessment
for Federal Estate
any changes in the
mediately reported

Interest
Credit by
Supplemental Assessment
Total amount due
6,996.41

is subject to rev1s10n upon :final audit
Tax purposes, should said audit disclose
net estate. Such changes should be imto this Department.

DEPARTMENT OF TAXATION,
By WILLIAM H. SAGER
Director, Division of Inheritance and
Gift Taxes.
Date July 6, 1955.
Inheritance Tax Register
Page Line Year
4
9
56

•
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Received and :filed Sep. 28, 1956.
LUTHER LIBBY, JR., Clerk
By E. M. EDWARDS, D. C'.
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STIPULATION OF FACTS.

It is STIPULATED by Counsel for the Commonwealth of
Virginia and counsel for Charles J. R. Davis, Executor of
the Estate of Lorna H. Davis, deceased, that in all proceedings in this case, whether before this Court, or on appeal,
the following shall be taken as if proved in evidence :
1. Lorna H. Davis (the decedent) died on December 19,
1953, at which time she was a resident of and domiciled in
King George, Virginia. Charles J. R. Davis (the applicant)
was the husband and sole beneficiary of the decedent under
her will, and he is the duly qualified and only executor
of her estate. A copy of the will of the decedent was attached to the Application as Exhibit A.
2. At the time of her death the decedent owned tangible
personal property located in Virginia· having a value of
$810 and intangible personal property having a value of
$156,236.27. The applicant admits that the value of such
property, after being reduced by those deductions allowed by
·
law ($7,899.75), is subject to the Virginia inheritpage 20 ~ ance tax. Thus the applicant admits a Virginia
·
inheritance tax liability in the amount of $2,774.40.
3. On January 20, 1925, J. William .Hibbard, as Settlor,
entered into an Agreement of Trust with the National City
Bank of New York as Trustee. City Bank Farmers Trust
Company, a trust company located in New York, N. Y., was
duly substituted as successor trustee of that trust on January
21, 1930, and continued to act in that capacity until and after
the death of the decedent. Neither the National City Bank of
New York nor City Bank F'armers Trust Company has ever
been qualified to do business in Virginia. J. William Hibbard, Settlor of the trust, was the father of the decedent.
At the time of the creation of the trust he and the decedent
were residents of and domiciled in the State of N'ew York.
The decedent moved her residence to Virginia during 1937
and was a resident of and domiciled in Virginia from that
time until her death in 1953. J. William Hibbard died on
April 13, 1936, at which time he was a resident of and
domiciled in the State of New York. He has never been a
resident of or domiciled in the State of Virginia.
4. Under the Agreement of Trust referred to in para.graph
3, above·, the Settlor assigned, transferred and set over unto
the trustee and its successors intangible personal property
described in the Agreement, consisting of various preferred
and common stocks, mortgage bonds and debentures. The
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stock certificates and bonds held by the Trustee have been
physically located at all times in New York. The Agreement
of Trust created two trusts over which the decedent was given
a general power of appointment by her will. On
page 21 r October 8, 1951, the decedent released any and all
rights to appoint the principal amounts of the
two trusts to herself, her estate, her creditors or the creditors
of her estate. A copy of such release was attached to the
Application as Exhibit B. A photostatic copy of the complete Agreement of Trust and amendments thereto are attached at the end hereof as Exhibit I and made a part
hereof. The operative provisions of the two trusts are Article II B 3 and Article IV B 3, set forth in Exhibit B to the
Application (and mistakenly referred to as Article II B 2
and Article IV B 2 in the Application). Lenore H. Hibbard,
ref erred to in the Agreement of Trust, never married and
died without issue on March 9, 1951. · Articles Fourth and
Fifth of the Agreement of Trust provided as follows :
''FOURTH
'' The Settlor shall have the right to alter or modify any
of the administrative provisions of this agreement, but shall
not be permitted to grant any further powers to himself or to
change in any way the beneficial interests of the beneficiaries
hereunder.
''FIFTH
"The trust hereby created shall be deemed a New York
trust and shall, in all respects, be governed by the laws
of the State of New York.''
5. The decedent exercised the two powers of appointment
in her will in favor of the applicant. All the property so
appointed was intangible personal property held by the
New York trustee under the Agreement of Trust ref erred to
in paragraphs 3 and 4, above. At the time of the death of
· the decedent the property subject to the two
page 22 r powers of appointment had a total fair market
value of $135,733.72.
6. The value of the appointed property, over the protest
of the applicant, was included in the base on which the Virginia inheritance tax was assessed against the estate of the
decedent in a Memorandum of Inheritance Taxes dated July
6, 1955. The total amount of such assessment was $6,996.41,
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of which amount $4,222.01 relates solely to the property
having a value of $135,733.72 passing upon the exercise of
the powers of appointment in question. A photostatic copy
of the Memorandum of Inheritance Taxes was attached to the
Application as Exhibit C. The inheritance tax assessment
of $6,996.41 was paid by the applicant on July 12, 1955.
7. The amount of the inheritance tax assessment in question was determined by the Department of Taxation by adding the value of the property subject to the powers of appointment ($135,733.72) to the value of the decedent's
separate estate, all of which passed by bequest or appointment to the applicant, in order to determine the rate of tax.
The Department of Taxation allowed one exemption in the
amount of $5,000 and the tax on the net balance was computed
pursuant to the tax schedule relating to ClaSEf A beneficiaries.
If that method of determining the inheritance tax liability is
co'rrect, the applicant admits that the amount of inheritanoo
tax previously assessed and paid ($6,996.41) is correct and
no refund is due. If no part of the value of the appointed
property ($135,733.72) is subject to the Virginia inheritance
tax by reason of the death of the decedent the
page 23 ~ Commonwealth agrees that the correct amount of
the inheritance tax liability is $2,924.40, and that
a refund of $4,072.01 is due.
8. On December 21, 1955, the applicant applied in writing
to the Department of Taxation for the correction of the inheritance tax assessment. A copy of such application was
attached to the Application filed in this case as Exhibit D.
The Department denied such application in full under date of
July 13, 1956. ·
9. The estate of the decedent duly filed a Federal estate
tax return on Federal Form 706. The value of the property
subject to the powers of appointment was not included in that
return. A photostatic copy of Schedule H of that return,
the only part of the return referring to powers of appointment, is attached hereto as Exhibit II and made a part hereof.
A photostatic copy of a letter dated May 19, 1955, from the
Chief, Audit Division, Internal Revenue Service, Richmond,
Virginia, is attached hereto as Exhibit III and made a part
hereof.
10. Each party reserves the right to contest in argument
the materiality or weight of any matters herein stipulated
and to introduce any additional and further evidence herein
not inconsistent with the foregoing.
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Dated at Richmond, Virginia, October 4, 1956.
C. F. HICKS
Assistant Attorney General for the
Commonwealth of Virginia.
H. BRICE GRAVES
For Charles J. R. Davis, Executor
of the Estate of Lorna H. Davis, deceased.
page 24 ~

EXHIBIT I.
TRUSr:L1 AGREEMENT.
J. WILLIAM HIBBARD
to

THE NATIONAL CITY BANK OF NEW YORK
Dated, January
page 25

, 1925.

~

THIS AGREEMENT made, executed and delivered in the City of New York, the 20th day of
January, 1925, by and between J. WILLIAM HIBBARD of
the City of New York, New York, (hereinafter called the
"Settlor") and THE NATIONAL CITY BANK OF NEW
YORK (hereinafter called the "Trustee"), WITNESSETH;

FIRST
The Settlor hereby assigns, transfers and sets over unto the
Trustee and its successors the following described property:

Securities.
300 shares Capital Stock of the White Eagle Oil & Refining
·
Company
,,. Capital
200
Stock of the Columbia Gas & Electric
Company
·50 "
Preferred Capital Stock of the U. S. Steel Corporation
100
Capital
Stock of the Southern Pacific Company
"
50
Pref
erred
Stock of the California Petroleum
"
Company
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200

"

Preferred Stock of the Commonwealth Power
Corporation in the form of temporary certificate
200
Stock of the Commonwealth Power
" Preferred
·
Corporation
100
Common
Stock
of
the
Consolidated
Gas
Com"
pany of New York
100
" Capital Stock of the Pacific Oil Company
100 "
Cumulative 7% preferred stock, series "A" of
the Columbia Gas and Electric Company in
the form of temporary certificate
$5000. par value, Cuba Cane Sugar Corporation 10 yr. 8%
Conv. Deb. bonds of 1930
5000. par value, International Mercantile Marine Company,
First Mortgage and Collateral Trust Sinking
Fund Bonds of 1941 6%
.
5000. par value, The Beaver Products Company, First and
Refunding Mortgage 20 year Sinking Fund
71h % Bonds of 1942
Due bill on McDonnell & Company, Brokers, 120 Broadway,
New York City, for the following securities:
200 shares Preferred Stock of the California Petroleum
Corp.
400
Common
Stock of the Consolidated Gas Company
"
of New York
100 "
Capital Stock of the Pacific Oil Company
100 "
Preferred Stock of the Columbia Gas and Electric Company, Cumulative 7% Series "A"
300
Common
Stock of the Commonwealth Power
"
Corporation
100 "
Trust Receipt for 7% Preferred Stock of the
Standard Power & Light Corp. but reserving
all rights to any bonus common stock issued
under the same
$5000. par value, Manati Sugar Company, F'irst Mortgage
20 year 71h % Sinking Fund Bonds of 1942
5000. par value, The Beaver Products Company, Inc. First
& Refunding 20 year 71h % Bonds of 1942
10000. par value Interborough Rapid Transit Co. 1st & Refunding 5s, 1966.
page 26 ~

TO HAVE AND TO HOLD unto the Trustee
and its successors upon the trusts hereinafter set

forth.
The Trustee shall divide the trust estate into ten equal
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parts, but the Trustee shall not be required to make a physic!ll
division, except as necessary to make the payments herem
provided for, unless it desires to make such a division, or
unless such a division is required by law to make the provisions hereof effective. Such ten equal parts shall severally
be held by the Trustee as four separate and distinct trust
funds:
I. The first trust fund shall consist of three of said ten
equal parts. The trust shall continue until the death or remarriage of the Settlor and until the death of Lenore H.
Hibbard (hereinafter called "Lenore"), a daughter of the
Settlor.
A. During the continuance of the trust the Trustee shall
pay the net income to the Settlor until his death or remarriage, and thereafter to Lenore.
B. Upon the termination of the trust the Trustee shall
pay the principal as follows:
1. In case issue of Lenore shall then be living: one-half
to such issue per stirpes; and one-half to the persons she
by will appoint, or, in default of such appointment, to the
persons then entitled to her personal estate upon intestacy
under the law of New York.
2. In case no issue of Lenore shall then be living, and
issue of Lorna Hibbard Davis (hereinafter called
page 27 ~ "Lorna"), a daughter of the Settlor, shall then
be living: the whole to the persons Lenore shall
by will appoint, or, in default of such appointment, to the
persons then entitled to her personal estate upon intestacy
under the law of New York.
3. In case no issue of Lenore or of Lorna shall then be
living: one-half to the persons Lenore shall by will appoint,
or, in default of such appointment, to the persons then entitled to her personal estate upon intestacy under the law
of New York; and one-half to Lorna, or, if she is then dead,
to the persons Lenore shall by will appoint, or, in default of
such appointment, to the persons then entitled to her personal estate upon intestacy under the law of New York.

II. The second trust fund shall consist of three of said
ten equal parts. The trust shall continue until the death or
remarriage of the Settlor and until the death of Lorna.
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A. During the continuance of the trust the Trustee shall
pay the net income to the 8 ettlor until his death or remarriage, and thereafter to Lorna.
B. Upon the termination of the trust the Trustee shall pay
the principal as follows :
1. In case issue of Lorna shall then be living; one-half to
such issue per stirpes; and one-half to the persons
page 28 ~ she shall by will appoint, or, in default of such
appointment, to the persons then entitled to her
personal estate upon intestacy under the law of New York.
2. In case no issue of Lorna shall then be living, and issue
of Lenore shall then be living: the whole to the persons
Lorna shall by will appoint, or, in default of such appointment, to the persons then entited to her personal estate upon
intestacy under the law of New York.
3. In case no issue of Lorna or of Lenore shall then be
living: one-half to the persons Lorna shall by· will appoint,
or, in default of such appointment, to the persons then entitled to her personal estate upon intestacy under the law
of New York; and one-half to Lenore, or, if she is then dead,
to the persons Lorna shall by will appoint, or, in default of
such appointment, to the persons then entitled to her personal estate upon intestacy under the law of New York.
III. The third trust fund shall consist of two of said ten
equal parts. The trust shall continue until the death of
Lenore.
A. During the continuance of the trust the Trustee shall
pay the net income to Lenore.
B. Upon the termination of the trust the Trustee shall
pay the principal as follows:
1. In case issue of Lenore shall then be living:
page 29 ~ one-half to such issue per stirpes; and one-half to
·
the persons she shall by will appoint, or, in default
of such appointment, to the persons then entitled to her
personal estate upon intestacy under the law of New York.
2. In case no issue of Lenore shall then be living, and
issue of Lorna shall then be living: the whole to the persons
Lenore shall by will appoint, or, in default of such appointment, to the persons then entitled to her personal estate
upon intestacy under the law of New York.
3. In case no issue of Lenore or of Lorna shall then be
living.: one-half to the persons Lenore shall by will appoint,
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or, in default of such appointment, to the persons then
entitled to her personal estate upon intestacy under the law
of New York; and one-half to Lorna, or, if she is then dead,
to the persons Lenore shall by will appoint, or, in default
of such appointment, to the persons then entitled to her
personal estate under the law of New York.
IV. The fourth trust fund shall consist of two of said ten
equal parts The trust shall continue until the death of
Lorna.

A. During the continance of the trust the Trustee shall
pay the net income to Lorna.
B. Upon the termination of the trust the
page 30 ~ Trustee shall pay the principal as follows:
1. In case issue of Lorna shall then be living: one-half to
such issue per stirpes; and one-half to the persons she shall
by will appoint, or, in default of such appointment, to the
persons then entitled to her personal estate upon intestacy
under the law of New York.
2. In case no issue of Lorna shall then be living, and issue
of Lenore shall then be living : the whole to the persons
Lorna shall by will appoint, or, in default of such appointment, to the persons then entited to her personal estate upon
intestacy under the law of New York.
3. In case no issue of Lorna or of Lenore shall then be
living: one-half to the persons Lorna shall by will appoint,
or, in default of such appointment, to the persons then
entitled to her personal estate upon intestacy under the law
of New York; and one-half to Lenore, or, if .she is then dead,
to the persons Lorna shall by will appoint, or, in default of
such appointment, to the persons then entitled to her personal estate under the law of New York.

Payments of interest under each of said trust funds shall
be made quarterly.
·
The term ''issue'' in each of said trusts shall not include
an adopted child or its descendants. This provipage 31 ~ sion, however, shall not prevent Lenore or Lorna
from providing by will that an adopted child or its
descendants shall receive any part of the trust property
which Lenore or Lorna has power to dispose of by will.
The trustee shall, so far as practicable, assign to each of
the four trust · funds substantially a proportionate part
of each kind of security transferred to it hereunder or sub-
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sequently purchased by it for the trust estate, and sales of
any particular security shall in like manner be made proportionately. For example, if 100 shares of a certain stock are
transferred to the trustee, upon the execution and delivery
of this instrument, 30 shares thereof are to be assigned to the
first trust fund, 30 shares to the second, 20 shares to the
third, and 20 shares to the fourth.
No assignment or order by any beneficiary by way of anticipation of any part of the income of the trust herein
created shall be valid, but the income shall be paid by the
Trustee direct to the person entitled to receive it or deposited
to the beneficiary's account in some bank of good standing
and repute without regard to any assignment or order; nor
shall the principal or income of said trust become attached
by Trustee process or garnishment or other legal proceedings while in the hands of the Trustee, except to the extent
permitted by the laws of New York.
SECOND.

The Trustee may receive any stocks, bonds or other property, real or personal, including life insurance policies, devised, bequeathed, granted, conveyed, assigned or made payable to it by the Settlor, or by any other person, for the
purposes of any trust hereby created, and all such
page 32 ~ property and policies shall be held by the Trustee
subject to the terms of such trust. Any sums of
money or other property so received shall immediately constitute a trust fund, or be added thereto, to be held, invested
and managed, and payments therefrom made in accordance
with the provisions hereof.

THIRD.
The Trustee shall have full power and authority in its discretion, to hold and retain any of the property coming into
its hands hereunder in the same form of investment as that
in which it is received by it, although it may not be of the
character of investments permitted by law to Trustees. It
shall also have full power and authority in its discretion,
to improve, sell, lease, mortgage or exchange the whole or
any part of any property at any time held by it hereunder,
upon such terms and conditions as may to it seem advisable, and to invest and reinvest any of the trust funds
held hereunder, in such amounts as it may see fit, in such
stocks, bonds, or other property,. real or personal, as it may,
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in its discretion, deem advisable, although the same may not
be of the character permitted for Trustees' investments by
the ordinary rules of law.
In making or disposing of any investments, the Trustee
may not purchase the same from, or sell the same to itself or
The National City Company, or any corporation, association,
partnership or firm which may be affiliated with the Trustee
or in which the Trustee may in any other way be interested,
unless directed so to do in writing by the advisor as hereinafter provided, but upon receiving such direction
page 33 ~ it may so deal as freely as it might or could deal
with an independent third party, and without any
greater responsibility, all rules or provisions of law to the
contrary being hereby expressly waived.
William M. Harding, of New Rochelle, New York, is hereby
constituted Advisor of the trusts hereby created. Upon his
death, inability, refusal or failure to act, which fact shall be
conclusively determined by the decision of the Trustee, his
successor as Advisor shall be appointed by an instrument
in writing delivered to the Trustee, executed by the Settlor,
or, if he_ is then dead, by the two above named daughters of
the Settlor, or the survivor of them. Charles J. R. Davis,
of the City of New York, a son-in-law of the Settlor, is
hereby appointed Arbitrator of the trusts hereby created.
Upon his death, inability, refusal or failure to act, which
fact shall be conclusively determined by the decision of the
Trustee, his successor as Arbitrator shall be appointed by
an instrument in writing delivered to the Trustee, executed
by the two daughters of the Settlor or the survivor of them.
Neither the advisor nor the arbitrator shall incur any liability whatsoever for taking or failing to take any action
authorized by this instrument, or for any loss resulting
from such action or such failure to take action.
The Advisor shall have the right from time to time to
recommend in writing to the Trustee that it retain any investment held in trust hereunder or sell or exchange any
such investment, or purchase for the trusts any stocks, bonds,
securities or other property, without regard to the rules of
law ordinarily governing trust investments. The Trustee
shall be absolutely protected in following any such recommendation and shall incur no liability whatsoever
page 34 ~ on account of any action taken in pursuance thereof or for any loss resulting from such action. Unless the Arbitrator approves in writing of any such recommendation, the Trustee niay in its discretion refuse to act
upon such recommendation, and it shall be absolutely pro-
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tected in so doing, and it shall incur no liability whatsoever
on account of such refusal or any loss resulting therefrom.
In case the Arbitrator by a written instrument delivered
to the Trustee approves of any such recommendation, the
Trustee, without the exercise of discretion on its part,
shall follow the same, provided the funds and property
of the trust estate are sufficient to enable it to do so, and
the Trustee shall be absolutely protected in taking any
action so recommended and approved, and it shall incur no
liability whatsoever on account of any such action or of any
loss resulting therefrom.
The Trustee shall pay the entire net income of all securities at any time held by it hereunder, to the use of the
beneficiaries to whom such income is payable, irrespective
of the price paid for such securities or of their market value
at any time; it being intended -hereby that no part of such
income shall be applied as a sinking fund to offset the
gradual loss of the promium upon or market value of such
securities.
FOURTH.

The Settler shall have the right to alter or modify any of
the administrative provisions of this agreement, but shall
not be permitted to grant any further powers to himself
or to change in any way the beneficial interests of the
beneficiaries hereunder.
page 35 ~

FIFTH.

The trust hereby created shall be deemed a New York
trust and shall, in all respects, be governed by the laws of
the State of New York.
SIXTH.

As compensation for its services in the administration of .
this trust the Trustee shall r~eive the fees stipulated in a
supplemental agreement of even date herewith.
SEVENTH.

The Trustee accepts the said trust and agress to carry
out the provisions hereof on its part.
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IN WITNESS WHEREOF the Settlor has hereunto set
his hand and se~l, and the Trustee has caused these presents
to be executed by its duly authorized officers and its corporate
seal to be hereunto affixed, as of the day and year first above
written.
(Signed) J. WILLIAM HIBBARD (Seal)
In the presence of:
(Signed) JOHN T. CREIGHTON.
THE NATIONAL CITY BANK OF
NEW YORK
.
By (Signed) A. L. BURNS
Vice-President.
Attest:
(Signed) D. B. SIMONSON
Assistant Cashier.
page 36

~

State of New York,
County of New York, ss. :

On this 20th day of January, 1925, before me personally
came J. William Hibbard, to me known and known to me to
be the individual described in and who executed the foregoing instrument, and he duly acknowledged that he executed the same.
(Signed) JOHN H. SAMUELS
Notary Public.
State of New York,
County of New York, ss. :
On the 20th day of January, 1925, before me personallv
came Arthur L. Burns to me known, who, being by me duly
sworn, did depose and say, that he resides in Mamaroneck
New York that he is the Vice-President of The National
City Bank of New York, the corporation described in and
which executed the above instrument; that he knows the seal
of said corporation; that the seal affixed to said instrument
is such co·rporate seal; that it was so affixed by order of
the board of directors of said corporation, and that he signed
his name thereto by like order.
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(Signed) JOHN H. SAMUELS
Notary Public.
page 37
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COPY.

SUPPLEMENTAL AGREEMENT made this 20th day of
January, 1925 by and between J. William Hibbard of the
City of New York, New York, and THE NATIONAL CITY
BANK OF NEW YORK, WITNESSETH:
THAT WHEREAS the parties hereto have this day enteTed into a trust agreement for the benefit of the said
J. William Hibbard and others, wherein provision was made
for fixing the trustee's compensation by this Supplemental
Agreement;
NOW THEREFORE, it is agreed that The National City
Bank of New York shall be entitled to receive as its compensation for administering said trust, the following:
Two and one-half per cent (2-1/2%) of the income, to be
derived from the trust, payable annually.
Two per cent. (2%) of the market value of principal of
said trust by deduction, one-half of which shall be payable
upon its creation, and the other half payable upon final distribution of the trust funds.
IN WITNESS WHEREOF, the said J. William Hibbard
has set his hand and seal, and The National City Bank of
New York has caused this agreement to be executed, and its
corporate seal to be hereto affixed by its duly autho·rized
officers as of the day and date first above stated.
J. WILLIAM HIBBARD (L. S.)
THE NATIONAL CITY BANK OF NEW
YORK
ARTHUR L. BURNS,
Vice President.
Attest:
D. B. SIMONSON,
Assistant Ca.shier.
page 38
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Pursuant to power reserved to me by the· terms
of a certain instrument dated the 20th day of
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January, 1925 whereby I created a trust under which THE
NATIONAL CITY BANK OF NEW YORK is now acting
as Trustee, I hereby amend said trust instrument by providing as follows :
"The National City Bank of New York may at any time
resign as Trustee of the trust created by said instrument,
by executing a resignation and delivering the same to the
successor trustee herein named. Upon such resignation, the
City Bank Farmers Trust Company is hereby appointed its
succe,ssor with all the rights, powers, and duties theretofore
vested in said The National City Bank of New York as
trustee under said trust instrument. Such ·resignation and
appointment shall become effective at the close of business on
the day of the acceptance by the City Bank Farmers Trust
Company of its appointment as successor trustee.''
IN WITNESS WHEREOF, I have hereunto set my hand
and seal this 3rd day of December, 1929.
(Sgd.) J. WILLIAM HIBBARD (L. S.)
State of New York
County of New York:
On this 3rd day of December, 1929, before me personally
came J. William Hibbard to me known, and known to me to be
the individual described in and who executed the foregoing
instrument and acknowledged to me that he executed the
same.
(Sgd.) WALTER L. HOUGH,
N ota;ry Public.
WALTER L. HOUGH,
Notary Public, Westchester Co.
(Seal)
Certificate filed in New York Co. No. 641 New York Co.
Register's No. 1H445.
Commission Expires March 30, 1931.
page 39
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Pursuant to the terms iof the foregoing instrument, The National City Bank of New York here-
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by resigns as Trustee of the trust hereinabove referred to
this 21st day of January, 1930.
THE NATIONAL CITY BANK OF NEW
YORK
By ................. .
Trust Officer.
City Bank Farmers Trust Company hereby accepts its appointment as successor Trustee of the trust referred to in
the foregoing instrument this 21st day of January, 1930.
CITY BANK FARMERS TRUST
COMPANY
By (Sgd.) P. A. MILLER
Trust Officer.

•
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To: CITY BANK FARMERS TRUST COMP ANY, as Successor Trustee under a living Trust
Agreement bearing date the 20th day of January, 1925,
made by J. WILLIAM HIBBARD as Settlor and under
which THE NATIONAL CITY BANK OF NEW YORK
was appointed Trustee.
WHEREAS the said agreement provides in part as follows:
"FOURTH.

The Settlor shall have the right to alter or modify any of
the administrative provisions of this agreement, but shall
. not be permitted to grant any further powers to himself
or to change in any way the beneficial interests of the beneficiaries hereunder.''
NOW, THEREFORE, I, the undersigned, J. WILLIAM
HIBBARD, the Settlor therein named, pursuant to the ·right
so reserved to me do hereby amend said agreement by striking out the name "William M. Harding" as Advisor wherever the same shall appear and by substituting therefor the
name "Charles J. R. Davis" as Advisor and by directing
that said Charles J. R. Davis shall henceforth, subject to the
terms of this instrument, have the same powers, authority
and discretion as if he had originally been named as Advisor
under said trust agreement.
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I further amend the said agreement by striking out Article
THIRD thereof and substituting in lieu thereof a new
Article THIRD to read as follows :
page 42 ~

"THIRD.

'' The Trustee shall have full power and authority to hold
and retain any of the property coming into its hands hereunder in the same form of investment as that in which it is
received by it, although it may not be of the character of investments permitted by law to Trustees. Upon the written
direction of the Advisor but not otherwise the Trustee shall
also have full power and authority to improve, sell, lease,
mortgage or exchange the whole or any part of any property at any time held by it hereunder, upon such terms and
conditions as may to the Advisor seem advisable, and to invest and reinvest any of the trust funds held hereunder, in
such stocks, bonds or other property, real or personal, as the
Advisor may, in his discretion, deem advisable, although
the same may not be of the character permitted for trustees'
investments by the ordinary rules of law, PROVIDED, HOWEVER, that if during any period there shall be for any
reason no Advisor acting hereunder, then during such period
the Trustee may exercise such powers as and when in its
discretion it may deem advisable.
'' In making or disposing of any investments, the Trustee
may not purchase the same from or sell the same to itself or
The National City Company, or any corporation, association,
partnership or firm which may be affiliated with the Trustee
or in which the Trustee may in any other way be interested,
unless directed so to do in writing by the Advisor, but upon
receiving such direction it may so deal as freely as it might
or could deal with an independent third party, and without
any greater responsibility, all rules or provisions of law
to the contrary being hereby expressly waived.
'' Charles J. R. Davis, of the City of New York, a son-in-law
of the Settlor, is hereby constituted Advisor of the trust
hereby created. At any time and from time to time during
the life of the Settlor, the Settlor may, by an instrument in
writing signed by him and delivered to the Trustee, revoke
the appointment of said Charles J. R. Davis ( or any successor Advisor), as Advisor, and designate any other person
to act as successor Advisor hereunder; and at any time and
from time to time after the death of the Settlor, each of the
Settlor's said daughters LENORE and LORNA may by an
instrument in writing signed by her and delivered' to the
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Trustee, revoke the appointment of said Charles J. R. Davis
(or any successor Advisor), as Advisor, and desigpage 43 ~ nate any other person including herself, to act as
successor Advisor hereunder, as to the parts or
funds then held in trust for the benefit of such daughter.
Upon the death, inability or refusal to act of said Charles
J. R. Davis or any successor Advisor, which facts shall
be conclusively determined by the decision of the Trustee,
the Settlor may by an instrument in writing signed by him
and delivered to the Trustee, designate any other person to
act as successor Advisor hereunder; or if the Settlor is not
then living, each of the Settlor 's said daughters may be an
instrument in writing signed by her and delivered to the
Trustee, designate any other person including herself to act
as successor Advisor hereunder as to the part or funds then
held in trust for the benefit of such daughter. The Advisor
shall incur no liability whatsoever for taking or failing to
take any action authorized by this instrument, or for any loss
resulting from such action or such failure to take action.
"The Advisor shall have the right from time to time to
direct the Trustee in writing that it exercise any of the
powers hereinabove conferred upon it by this Article THIRD.
The Trustee shall be absolutely protected in following any
such direction and it shall incur no liability whatsoever for
any action taken or omitted by it in pursuance thereof nor
shall it incur any liability for its omission to take any
action in the absence of such direction so long as such evidence of the Advisor's death, inability or refusal to act
as the Trustee shall deem satisfactory shall not have been
furnished to it, or for any loss resulting from such action
or failure to act. The Trustee ·shall not be required to act
upon any written directions of the Advisor unless delivered
at its head office, nor shall the Trustee unless it consents
thereto in writing be required to follow any direction of the
Advisor which in its judgment would substantially increase
its administrative duties or liabilities.
'' The Trustee shall pay the entire net income of all securities at any time held by it hereunder, to the use of the beneficiaries to whom such income is payable, irrespective of the
price paid for such securities or of their market value at
a:ny time; it being intended hereby that no part 10.f such
income shall be applied as a sinking fund to offset the gradual
loss of the premium upon or market value of such securities.''
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IN WITNESS WHEREOF, I have hereunto set my hand
and seal this 12th day of January, 1953.
(Sgd.) J. W. HIBBARD, (L. S.)
page 44
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State of New York,
County of New York, ss.:

On this 13th day of January, 1933, before me personally
came J. WILLIAM HIBBARD, to me known, and known to
me to be the individual described in and who executed the
foregoing instrument and he acknowledged to me that he
executed the same.
WALTER L. HOUGH.
WALTER L. HOUGH
Notary Public, Westchester Co.
Certificate filed in New York Co. No. 719 New York Co.
Register's No. 3-H-464.
.
Commission Expires March 30, 1933.
(Seal)
I, CHARLES J. R. DAVIS, of the City of New York, being the person appointed Arbitrator to the Trustee under
Article THIRD of a living trust agreement bearing date
the 20th day January, 1925, executed by J. WILLIAM HIBBARD as Settlor, in which THE NATIONAL CITY BANK
OF NEW YORK was originally appointed Trustee and under
which CITY BANK FARMERS TRUST COMPANY is now
acting as successor Trustee, do hereby consent to the foregoing amendment to the said trust agreement, and accept
the appointment as successor Advisor th~rein contained.
IN WITNESS WHEREOF, I have hereunto set my hand
and seal this 13th day of January, 1933.
CHARLES J. R. DAVIS, (L. S.)
State of New York,
County of New York, ss. :
On this 13th day of January, 1933, before me personally
came CHARLES J. R. DAVIS, to me known and known to
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me to be the individual .described in and who exeiC'llted the
foregoing instrument and he acknowledged to me that he
executed the same.
(Seal)
ALAN C. DOIG
Notary Public, Queens County Queens
County Clerk's No. 3615 Queens County
Register's No. 3941 New York County
Clerk's No. 728 New York County Register's No. 4D458
Commission expires Mar. 30, 1934.
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Received and filed May 31, 1957.
LUTHER LIBBY, JR., Clerk
By E. M. EDWARDS, D. C.
Filed by order Jul 17, 1957.
LUTHER LIBBY, JR., Clerk
By E. M. EDWARDS, D. C.
Richmond, Virginia
May 28, 1957.
H. Brice Graves, Esq.
C. F. Hicks, Esq.
Attorneys at Law
Richmond, Virginia

Re: Charles J. R. Davis, Executor of the Estate of
Lorna H. Davis, deceased v. Commonwealth of
Virginia
Gentlemen:
This case is before the Court on Application for the Correction of an Erroneous Assessment of Inheritance Tax
and the Refund of Same, upon stipulation of facts with
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exhibits attached and the respective briefs of the applicant
and the defendant.
The material facts show that in 1925 J. William Hibbard,
who at all times was a resident of and domiciled in the State
of New York, created a trust of which a New York bank was
trustee. The trustee has never been, and is not now, qualified
to do business in Virginia. The principal of the trust cons1sts of intangible personal property (securities having a
fair market value of $135,733.72 as of the time taxed). The
trust was to be governed by New York law.
The decedent, Lorna H. Davis, was a daughter of J. William Hibbard and a beneficiary of the trust, under the
terms of which she was given a general power of appointment over part of the principal thereof by her will. Lorna H.
Davis moved to Virginia in 1937 and maintained
page 48 ~ her residence here until her death in 1953. The
applicant, Charles J. R. Davis, was the husband
and sole beneficiary of the decedent under her will and the
duly qualified and only executor of her estate.
Before her death in 1953, Lorna H. Davis had in 1951 converted the general power of appointment into a special power,
by releasing any and all rights to appoint the principal of
the trust to herself, her estate, her creditors or the creditors
of her estate.
Decedent left a will (probated in King George County,
Virginia) bequeathing to her surviving husband all of her
own property as to which applicant admits that a Virginia
inheritance tax is payable.
Decedent's wiU also appointed to her surviving husband
the property ($135,733.72) held in the 1925 trust created
by her father. The applicant takes exception to the action
of the Department of Taxation in adding the value of this
appointed property to the value of the separate estate of
the decedent in determining tax inheritance liability.
The issue is whether the Virginia Inheritance Tax applies
to intangible personal property physically located outside
Virginia ( in New York) passing pursuant to the exercise
by a Virginia resident in her will in favor of a Virginia
resident of a power of appointment created by one who was a
resident of and domiciled in the State of New York.
Even if the administrative interpretation and practice of
the Department of Taxation is contrary to applicant's contention as is intimated in defendant's brief, such fact does not
preclude judicial inquiry into the correctness of it for
statutes imposing taxes are to be construed against the
government and are not to be extended beyond the clear im-
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port of the language used, thus requiring the official who seeks
to enforce a tax to put his finger on the statute which confers such authority. Commorvwealth v. Carter, 198 Va. 141,
147 and the cases there cited.
Therefore an examination of the relevant statutes and the
interpretation placed thereon by our Supreme Court of
.Appeals is imperative. The two pertinent statutes are:
'' Sec. 58-152: State inheritance taxes as hereinafter prescribed are hereby levied upon the shares of the
page 49 ~ respective beneficiaries in all property within the
jurisdiction of this Commonwealth, real, personal
and mixed, and any interest therein, which shall pass:
(Italics supplied)
(1) By will or by the laws regulating descents and distributions * * * ''

•

•

•

•

•

"Sec. 58-157: The provisions of the five preceding sections shall apply to * * * all estates of deceased persons
which shall come into possession of beneficiaries by the exercise or relinquishment of powers • • * ''
The language of the Sections quoted indicate that an inheritance tax upon the share of a beneficiary is a succession
-tax, but any doubt with regard to this is certainly set at rest
in Commonwealth v. Morris, 196 Va. 868, 871. Here it was
said in substance that an inheritance .tax is laid upon the
right to succeed to the property or to an interest therein
as distinguished from an estate tax laid on the right to transmit property.
.
The expressed terms in Code Section 58-152 "property
within the jurisdiction of this Commonwealth'' clearly requires that to be taxable the property that passes must be
within the jurisdiction of the Commonwealth. This is made
plain by the language used by Justice Buchanan in Commonwealth v. Morris, supra, at page 872.
Under the stipulation of facts setting forth that the intangible personal property involved is securities held in
New York by the New York trustee under the trust agreement, the next determination is whether such property is
within the jurisdiction of Virginia if the decedent with the
power of appointment was domiciled in Virginia. In Commonwealth v. Morris, supra, William Morris, while a resident
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of New York, had transferred securities to a New York
trustee under a trust agreement the terms of which gave
Morris a life estate, Morris' wife a subsequent life estate
and the remainder to others. Morris then moved to Virginia where he died. The question then arose as to whether
Morris' wife's life estate was taxable. In deciding that it
was not, the Court speaking through Justice Buchanan used
at page 877 of 196 Va. the following language:

'' It is admitted that none of the trust property was ever
physically present in Virginia and that Mr. Morris was not
domiciled in Virginia when he executed the irrevocable trust
instrument in 1930 • • • We cannot say, however,
page 50 ~ that his retention of the life estate gave him such
an interest in the trust estate as to cause it to
follow him into this Commonwealth when he moved here • • •
The share, i. e., the life estate, of Mrs. Morris therein was
not taxable under the provisions of Section 58-152."
At page 5 of the brief of the Commonwealth the following
statement is made:
"If the tax burden should be against the estate of the
donor rather than the estate of the donee, then unquestionably no inheritance tax is collectible by the State of Virginia
on the value of the property passing by the power of appointment to Charles J. R. Davis. If the tax burden is
against the estate of the donee, then the Commonwealth feels
that the value of this appointive property is subject to
Virginia's inheritance tax."
·

In my view the decision of the Supreme Court of Appeals
in Commonwealth v. Carter, 198 Va. 141 has made it plain
that property received under power of appointment is received from the estate of the donor of the power and not
from the estate of the donee and should be taxed accordingly.
At pages 145 and 146 the Court used this language:
'' In Davis v. Kendall, 130 Va. 175, 197, 204, 107 S. E. 751,
758, 760, it was said that a power of appointment is not an
estate and has none of the elements of an estate, but it is an
authority to create an estate or interest; that the thing given
by the power of appointment is power, not property, and
the appointee takes title from the donor of the power. See
also Shriners Hospital for Crippled Children, Etc. et al. v.
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Citizens Nat'l Bank, Etc. et al., decided today 198 Va. 130, S. E. (2d) - ; Browning v. Bluegrass, Etc., Co., 153 Va. 20,
29, 30-1, 149 S. E. 497, 499, 500; Restatement of the Law of
Property, Vol. III, Sec. 333, p. 1875; 28 Am. J ur., Inheritance, Etc., Taxes, Sec. 131, p. 78; 1 Simes on Future Interests, Sections 253-5. ''
In both the Carter case and the instant one, the donor
created a power in the donee, the donee executed the power
and left the separate. prope.rty to the .appointee. However,
in the Carter case the donor was a Virginia resipage 51 ~ dent while in the instant case the donor was a New
York resident, and this material distinction is undoubtedly the only reason there was no need to apply the
holding in the Morris case, swpra, to the Carter case.
For the reasons stated, the Court is of the opinion that
under the facts stated the Virginia Inheritance Tax does not
apply to intangible personal property physically located outside Virginia (in New York) passing pursuant to the exercise
by a Virginia resident in her will in favor of a Virginia
resident of a power of appointment created ,by one who was a
resident of and domiciled in the State of New York. It
follows therefore that the assessment of applicant's inheritance tax should be corrected in accord with the application
and that a refund be made to the applicant in the appropriate
amount.
Counsel are requested to draft, endorse and present an
appropriate order.
Very truly yours,
EDMUND W. HENING, JR.
Judge.
cc: Clerk's Office.
page 52 ~
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ORDER.
This cause came on this day to be heard on the Application
of Charles J. R. Davis, executor of the estate of Lorna H.
Davis, deceased, by counsel, for the Correction of an Erroneous Assessment of Inheritance Tax and the Refund of Same

'

36

Supreme Court of Appeals of Nirginia

said Application having been filed in the Clerk's Office of
this Court on the 19th day of July, 1956, and due notice
thereof having been given to Luther Libby, Jr., Clerk of this
Court, to T. Gray Haddon, Commonwealth Attorney for the
City of Richmond, Virginia, and to C. H. Morrissett, State
Tax Commissioner, and upon a Stipulation of Facts filed
in the Clerk's Office of this Court on the 4th day of October,
1956, and upon briefs field by the parties, and was argued
by counsel;
And the Court doth certify that C. F. Hicks,
page 53 r Assistant Attorney General of Virginia, designated by the Department of Taxation, did appear
at the hearing and did defend the Application, and the facts
proved upon such hearing are as stated in the Stipulation of
Facts;
And it appearing to the Court from said Application and
said Stipulation of Facts that, for the reasons set forth in the
opinion of the Court dated May 28, 1957, which opinion is
hereby ordered to be filed as a part of the record herein:
1. The Department of Taxation on July 6, 1955, made an
assessment of inheritance taxes against the Applicant in the
total amount of $6,996.41;
2. The full amount of such assessment was paid to the
Treasurer of Virginia on July 12, 1955;
3. Of the total assessment, $4,072.01 thereof was in fact an
erroneous assessment and the erroneous charge was not
caused by the failure or refusal of the Applicant to furnish
an inventory of the property subject to the tax to the Department of Taxation;
4. On December 21, 1955, the Applicant applied in writing
to the Department of Taxation for the correction of such
inheritance tax assessment; and
5. The Department of Taxation denied such Application
in full on July 13, 1956, whereupon this action was begun;
The Court doth ADJUDGE, ORDER and DEthat said assessment to the extent of $4 072.01 be and the same hereby is cancelled and
directed to be expunged from the Inheritance Tax Register
and that Sidney C. Day, Jr., Comptroller of Virginia, do
forthwith pay and refund to Charles J. R. Davis the sum of
$4,072.01.
And it is further ORDERED that the Clerk deliver certified copies of this Order to E. B. Pendleton, Jr., Treasurer
page 54
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of Virginia, Sidney C. Day, Jr., Comptroller of Virginia,
and C. H. Morrissett, State Tax Commissioner.
Enter this:

7-17-57.
EDMUND W. HENING, JR.
Judge, Circuit Court of the City
of Richmond.
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Received and filed Oct. 22, 1957.
LUTHER LIBBY, JR., Clerk
By E. M. EDWARDS, D. C.
DEFENDANT'S PETITION FOR REHEARING.
The defendant, the Commonwealth of Virginia, is of the
opinion that the order of the Court entered on July 15, 1957,
in which order the Court adjudged that the assessment made
by the Department of Taxation is erroneous and in which
the Court ordered the defendant to refund to the applicant
the sum of $4,072.01 is erroneous and contrary to the law and
evidence. Whereupon, in accordance with §58-185 of the
Code of Virginia, the Commonwealth doth request and ask
this Honorable Court to review the, said order and rehear
the above-styled case.
The Commonwealth is of the opinion that the Court erred
in its ruling in the above-styled case for the following reasons:
(1) The Commonwealth admits that the applicant is entitled to a refund of $1,500.00 under the decision of the Supreme Court of Appeals of Virginia in the recent case of
Commonwealth v. Carter, 198 Va. 141, which decision held
that if a beneficiary receives property from a decedent which
property was actually owned by the decedent and also receives other property from the decedent through the exercise
of a power of appointment, then the inheritance tax on the
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two different types of property should be comseparately.
(2) Property passing by power of appointment
created by a nonresident donor but exercised by a resident
donee is .within the jurisdiction of the Commonwealth of
Virginia for inheritance tax purposes. A state may tax the
effective exercise by a domiciled resident donee of a general
testamentary power of appointment from intangibles held by
a trustee under the will of the nonresident donor of the
power where the exercise of such power is effected by recourse in part to the laws of a donee 's state, even though
it may be necessary for the appointee to invoke the laws
of the donor's state in order to acquire the property. Graves
v. Schmidlap, 315 U. S. 657.
(3) Mrs. Lorna H. Davis was a domiciled resident of
of Virginia at the time of her death and she exercised the
power of appointment in question in her will which was probated in Virginia under the protection of the laws of Virginia.
(4) The case of Carter v. Commonwealth, supra, held that
the inheritance tax on property passing by exercise of a
power of appointment by a decedent in a will should be
computed and assessed separately from property owned by
the decedent and passing by the will of the decedent. There
was no further holding by the Supreme Court of Appeals of
Virginia in that case.
(5) The decision of the Supreme Court of Appeals of Virginia in the case of Commonwealth v. Morris, 196 Va. 868, is
not in point or applicable in the instant case. In that case the
decedent, who died a resident of Virginia, had relinquished all
power over the trust property prior to establishing his domicile and residence in Virginia. The decedent had only the right
to receive the income from the trust at the time he moved
to Virginia. He did not have the power to determine by his
will who would receive the corpi1,s of the trust or the· income
from the trust after his death. The Court held:
p-age 56

r puted
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"We cannot say, however, that his retention of
the life estate gave him such an interest in the
trust estate as to cause it to follow him into this Commonwealth when he moved here.'' (196 Va. 877)
Mrs. Davis had more than the right to receive the income
from the trust when she moved to Virginia. She had the
power to determine who was to receive the corpus of the
trust. She exercised this power by a will probated in Virginia.
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This is sufficient interest in the trust estate as to cause it to
follow her into the Commonwealth of Virginia, and to come
within the jurisdiction of the Commonwealth and, the refore,
subject to inheritance tax assessed by the Commonwealth
under the provisions of §§58-152 and 58-157 of the Code of
Virginia.
Wherefore, defendant prays that the Court will give this
petition careful consideration; will review the facts and applicable law and will grant the defendant a rehearing on this
case.
COMMONWEALTH OF VIRGINIA
· By Counsel.
C. F. HICKS
Assistant Attorney G.eneral
Supreme Court Buildi~g
Richmond, iVirginia
page 58 ~
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ORDER.
This day came the applicant, by his attorney, and the defendant, by the Attorney General and his assistants, its attorneys, and submitted to the Court for its determination and
judgment on rehearing all questions of law and fact.
Upon consideration whereof, it appearing that the parties,
by counsel, have stipulated all the facts relating to the issues
herein involved by a stipulation of facts dated October 4,
1956, filed herein and made a part of record; that all requirements of such cases made and provided have been duly
complied with, that C. F. Hicks, Assistant Attorney General,
as attorney for the defendant, did ably defend the said
defendant in this proceeding; and that, after hearing oral
argument on rehearing, the Court is still of the opinion that
the assessment made by the Department of Taxation is erroneous for the reasons stated in its written opinion dated May 28,
1957, heretofore filed herein on the original hearing
page 59 ~ and made a part of this record, that the corpus of
the trust created by · J. William Hibbard in the
State of New York is outside the jurisdiction of the Commonwealth of Virginia, -and that the power of appointment conferred by J. William Hibbard on Lorna H. Davis in such trust
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instrument did not make the oorpus of such trust snbject to
the Virginia inheritance tax upon its exercise by Lorna H.
Davis by her will;
The Court, therefore being of the opinion that the corpus
of such trust and the receipt thereof by Charles J. R. Davis
are not taxable under Section 58-152 or Section 58-157 of the
Code of Virginia of 1950; that the assessment of $4,072.01
made by the Department of Taxation of the Commonwealth
of Virginia against the applicant is erroneous; and that such
assessment paid under protest by the applicant should be
refunded, it is, therefore, after hearing oral argument on
rehearing as provided for in Section 58-185 of the Code of
Virginia,
ADJUDGED, ORDERED and DECREED that the defendant do refund to the applicant the sum of $4,072.01; to which
order of the Court the defendant, by counsel,. excepted and
prays that its exception be noted of record, which is accordingly done.
And it is further ORDERED that the Clerk deliver cer- ·
tified copies of this Order to E. B. Pendleton, Jr., Treasurer
of Virginia, Sidney C. Day, Jr., Comptroller of Virginia, and
C.H. Morrissett, State Tax Commissioner.
Enter: 11/6/57.
EDWARD W. HENING, JR., Judge
page 61 ~
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NOTICE OF APPEAL AND ASSIGNMENTS
OF ERROR.
The Commonwealth of Virginia, by its counsel, the Assistant
Attorney General, hereby gives notice of appeal that it will
apply to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas to the judgment entered in this
case in the Circuit Court of the City of Richmond.., ;virginia, on
November 6, 1957, and set forth the following assignments of
error:
(1) The Court erred in ruling that the corpus of the trust
is outside the jurisdiction of the Commonwealth of Virginia
for the purpose of assessing an inheritance tax.
(2) The Court erred in ruling that the entire amount of the
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assessment made against the applicant as provided for under
§§58-152 and 58-157 of the Code of Virginia is erroneous.
COMMONWEALTH OF VIRGINIA
By C. F. HICKS
Assistant Attorney General
Supreme Court Building
Richmond, Virginia
Counsel
Received & filed Dec. 26, 1957.·
LUTHER LIBBY, JR., Clerk
By E. M. EDWARDS, D.C.
A Copy-Teste :
H. G. TURNER, Clerk.
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