IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5549
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In the Supreme Court of Appeals held at the Masonic
Building in the City of Staunton on Friday the 31st day of
Angus~, 1962.
I

.

JAMES TANKARD DOUGHTY,
I

Plaintiff in Error,

t".

agavnst
I

COMMONWEALTH OF VIRGINIA,

Defendant in Error.

!

!

From the Circuit Court of Accomack County
J e:fferson F. Walter, Judge

Upon the petition of James Tankard Doughty a writ of
error ahd supersedeas is awarded him to a judgment rendered
by the fCircuit Court of Accomack County on the 1st day of
June, 1962, in a prosecution by the Commonwealth against the
said James Tankard Doughty for a misdemeanor, but said
supers~deas, however, is not to operate to diseharge the petitione~ from custody, if in custody, or to release his bond if
out on ~ail.
·r

i
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Circuit Court {)f the County of Accomack, on Friday, the
1st day of June, in the year of our Lord, Nineteen Hundred
and Sixty-two.

•

•

•

•

•

This day came the Attorney for the Commonwealth; and
the defendant appeared by counsel. Whereupon, the motion
made by_ the defendant's attorney on May 23, 1962, to set
aside the verdict of the Jury rendered in said cause on April
10, 1962, and grant the defendant a new trial, or to enter a
final verdict in favor of the defendant on the grounds heretofore assigned in said mo.tion having been maturely considered
by the Court, the same was overruled by the Court, to which
ruling of the Court, the defendant, by counsel, excepted.
Therefore, it is considered by the Court that said defendant
b~ imprisoned in the Jail of this County for a term of thirty
(30) days, the period by the Jurors in their verdict ascertained, therein to be kept imprisoned and treated in the manner directed by law, and it is further considered by the Court
that the -commonwealth recover against. said defendant the
sum of One Hundred Dollars ($100.00), the. fine by the Jurors
in their verdict assessed, and its costs by it about its prosecution in this behalf expended. And ·thereupon, said defendant,
by counsel, representing ~nto the Court that he is aggrieved
by the judgment aforesaid and is desirious of applying to the
Supreme Court of Appeals of this State for a vVrit of Error
and supersedeas to the judgment of the Court aforesaid, it is
ordered that the execution of said judgment be suspage 5 ~ pended for a period of thirty (30) days from this
date in order to allow said defendant to apply to
the Supreme Court of Appeals of this State for a writ of
error and supersedeas to the judgment aforesaid upon the defendant, James Tankard Doughty, or someone for him, executing a bond before this Court or its Clerk in the penalty of
Two Hundred Fifty Dollars ($250.00), with good and sufficient surety, conditioned that he, the said James Tankard
Doughty shall immediately after the expiration of said thirty
days for which the said judgment is suspended, abide by and
perform the said judgment in case the writ of error aforesaid
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is refused and surrender himself to the Sheriff of this County,
- or being granted, he, the said James Tankard Doughty fails
to prosecute the same with effect, then the above obligation
to be vpid, otherwise to remain in full force and effect. Whereupon, ~eorge Walter Mapp, Jr., counsel for defendant, entered into the bond aforesaid, with L. Franklin Davis, surety
therein, who justified his sufficiency on oath.
page 6
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NOTICE OF APPEAL AND ASSIGNME.NTS OF ERROR.
To J. Fulton- Ayres, Clerk of the Circuit Court for the County
of Accomack:
Counsel for James Tankard Doughty, defendant in
the ab,ove styled cause in the Circuit Court for the County
of Ac~mack, Virginia, hereby files notice of appeal from
the oraer entered herein on the 1st day of June, 1962, said
order having been entered by the ·Circuit Court for the County
of Accomack, Virginia.
The: said James Tankard Doughty, defendant in the above
styled~ cause, hereby files and sets forth his assignments of
error, ~which are as follows, to-wit:
I

1. The verdict of the jury is contrary to the law and the
evidence in the case and without evidence to support it.
2. 1.\Jisdirection of the jury by the court.
3. F!ailure of the court to properly instruct the jury.
4. The admission ·of improper evidence.
5. The exclusion of proper evidence.
6. Improper statement of the Commonwealth's Attorney.
7. 'Jihat under the evidence of the case and the law applied
thereto, the defendant cannot be convicted of the crime of
which he is charged.
i

I

Dated this the 25th day of June, 1962.
I

JAMES. TANKARD DOUGHTY
By Counsel.

I

GEORGE WALTER MAPP, JR., p. d.
DANIEL HARTNETT, p. d.
Counsel.
I
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TROOPER DONALD L. ROSS,
a witness called in behalf of the Commonwealth, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr.

Blo~om:

Q. State your name, age and occupation Y
A. Donald L. Ross. Virginia State Police.
Thirty-one.
Q. Where do you live 7
A. Eastville.
Q. How long have you been a member of the Virginia State
Police!
A. Nine years.
Q. Where have you been stationed during that time 1
A. On the Eastern Shore.
Q. Do you know the Defendant, and, if so, how long have
you known him!
A. I have seen him two or three times. I have been in his
place of business on inspection work.
Q. Did you have occasion to see him on the 26th day of
August, 1961 f
A. Yes, sir.
Q. Where did you first see him Y
A. To recognize him Y
Q. Yes.
A. I didn't recognize him until we were trying to get hhn
out of the car.
Q. Did you see the vehicle he was driving prior to the time
you recognized him Y
page 3 } A. Yes, sir.
Q. Where?
A. Ou Route 13, somewhere between Central High School
and Painter. The vehicle was heading north.
Q. In which direction were you headed!
A. South.
Q. Mr. Ross, would you describe the day, the weather conditions, and the conditions of the road, please?
A. The road was dry. The weather was cloudv. It 'vas
daylig-ht, a.nd the road surface was black top.
·
Q. What is the width of the road a.t the point you saw him?
A. Thirty-three feet.
Q·. And you say it was dry?
A. Yes, sir.
Q. Now, Trooper, when you first met this vehicle, which
page 2

~
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Trooper Donald L. Ross.

later turned out to be driven by the Defendant, how fast was
the vehicle going, to your best estimate T
A. I would say somewhere in the neighborhood of thirtyfive or Iforty miles an hour.
Q. What were you drivingY
A. .N 1960 Ford police interceptor.
Q. Was it marked Y
A. No, sir.
page 4. } Q. Trooper, would you describe the manner in
which the vehicle was being driven Y
A. At the time I first observed this vehicle, it was traveling
the diwding line between the northbound and center lane of
Route ~3, proceeding north.
Q. Was there any other traffic on the road at that time Y
A. There was traffi-c behind me, and possibly in front of me,
but th~t was the -only car in the northbound lane that I observedJ
Q. Were there any defects in the road at that pointY
A. No, sir.
Q. Describe what happened?
A. I: observed this vehicle coming toward me, and observed:the manner in which it was being operated, and pulled
off on ~he shoulder on the right-hand side, in order to make
a U-tutn, and get in behind the vehicle and observe it a little
more ~losely. After I made my turn, the car continued on
while ] was stopped, and I had to accelerate my speed to sixtyfive or' seventy to get up where I could follow the car, and I
guess I caught up with it maybe just a little north of Central
High School.
Q. What would you estimate the distance to be
page 5 ~ from the time you turned on that vehicle, until the
I the time it was subsequently wrecked Y
A. Ii would say a mile and a half.
Q. I)id you have this· vehicle in sight during that entire
time, ~roo per Y
A. Yes, sir.
Q. Uescribe the manner in which it was heing driven after
you turned around?
A. After I got the vehicle in sight, as I recall, it ran off on
the sh6ulder on the right-hand side at least twice, and then
back iilto its lane, and then veered slightly over into the
·center :lane. I got to where there was a wide enough shoulder
that I [would be able to stop the vehicle, turned on my red
blinker light, and started up alongside the vehicle to stop
I

1

I
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Troop.er Donald L. Ross.
him, when he made a cut across directly in front of me, and
went completely across Route 13.
Q. To which side Y
A. To the· left.
Q. How far did he go?
A. All the way across the road.
Q. What is the width of the road at that point ·r
page 6 ~ A. Thirty-three feet.
Q. When he got on the left-hand side of the road,
what did he do Y
A. There are some crape myrtle bushes on the left of the
road, and he hit the outer branches of those. vVhen he did,
he cut his vehicle sharply to the right, and came back across
Route 13, and hit a telephone pole on the right-hand side.
Q. Where are those crape myrtle bushes located, with reference to the pavement¥
A. The base of them is ten feet from the edge of the hard
surface.
Q. Did Mr. Doughty's vehicle go off the road when it hit the
crape myrtle bushes!
A. I don't recall. He just struck the outer branches 'vhich
stick out eighteen to twenty inches from the traveled portion
of the road.
Q. You don't recall whether he went off the road?
A. I don't recall whether he. went all the way off on the
shoulder, or not.
Q. Do you recall whether either wheel went off?
A. No, sir, not first hand.
page 7 } Q. And after hitting this crape myrtle bush, what
did the car then do Y ·
A. He turned the wheel sharply to the right, and came back
across Route 13, and struck the utility pole when he failed to
straighten out when he got to his lane.
Q. What was his speed during this timet
A. While I was behind him, it varied between thirty-five and
forty.
Q. Where is the utility pole located, with reference to the
pavement?
A. Nine feet from the edge of the road.
Q. Were there any defects or obstructions in the road to
cause someone to run off at that pointY
A. No, sir. The road is perfectly straight..
·
Q. Was there any other traffic to cause this car to go off
the hhrhway?
·
··
A. Not in our lane.

James Tankard Doughty v. Commonwealth of Va.
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Trooper Don.ald L. Ross.
Q. Was there any traffic anywhere 7

A. ~raffic coming south.
Q. To the north of where you were Y
A. ;¥es, sir.
•
Q. You said the car hit a pole . Will you describe
page ;s ~ the manner in which the pole was hit?
A. The car struck that pole with its right front
·
fender. It was a telephone pole owned by the C. & P. Telephone Company, of Onancock-Pole No. 15-and when he
struck the pole, the pole fell fQrward, and the line fell down.
The pole was broken off approximately six inches above the
. ground.
Q. After striking the pole, what did the car doY
A. :It went into a drainage culvert and drainage ditch, on the
east side of Route 13.
Q. IThe same side the pole was on Y
A. IYes, sir, and then on its left side in that ditch.
Q..What did you then do Y
A. I was directly behind the car at the time it wrecked, and
I pulled off on the shoulder, and got out of my car, and went
to the other car.
Q. lAnd who was driving the other vehicle Y
A. ·I later found it was Mr. Doughty.
Q. !Where was he at that time Y
A. '!Still under the wheel.
Q. What did you do at that time?
A. By that time, Sergeant Magette had arrived,
page 9 ~ and we asked Mr. Doughty whether he could get out
:
of the car, and got no answer, and we opened the
door ion the right-hand side, and stood up on the fender, and
togetper, Sergeant Magette and I got him to offer his hand,
and we got him out of the car.
Q. Was he able to get out without any assistance?
A., He could havej

-

.

'

MJ!. Mapp: I object to that, ·your Honor. It is what he
did-+not what he could· have done. ·
T~e Court: All right, sir.
I

rrildh~ ~a~e

MQ.
any. effort to get out by himself 7
A.' No, sir.
·
Q. Will you describe the condition at that time, Trooper,
withlreference to specifically-what you observed about himhis s]?eech and person?
1

I

I
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Trooper Donald L. Ross.
A.. "\Vhen we got him out of the car and off the bank, down
to where the pole was, where it was a little more level, we
had-Sergeant Magette was on one side of him, and I on the
other, and we walked him around to the door of my car.
Q. Did you .observe him on his feet after you got
page 10 ~ him out of the automobile 7
A. Yes, sir.
Q. What was his condition then Y
A. Very unsteady on his feet, his clothing disarranged,
and didn't have much to say.
Q. Could you understand what he said?
A. After a length of time talking with him, I could. I had to
repeat my questions.
Q. Was he coherent in his speech Y
A. No, sir.
Q. Could you detect the odor of alcohol on his breath at
that time?
A. Yes, sir.
Q. Did you put him in your car?
A. Yes, sir.
Q. How far was your car from his car?
A. When he came to rest?
Q. Yes, sir.
A. About twenty-five feet.
Q. During that twenty-five feet, did he walk alone 7
A. No, sir.
Q. Who was with him 1
page 11 ~ A. Sergeant Magette and myself.
Q. Did you have hold of him 7
A. Yes, sir, one on each side.
Q. Did you consider that necessary Y
A. Yes, sir.
Q. Did you question him at that time, Trooper?
A. I asked him for his operator's license, and the registration for the car, in connection with the accident investigation,
and he had a great deal of trouble finding his ·operator's licence, and I asked him if he knew what had happened, and he
apparently did not.
Q. Did he get in your automobile?
.
A. Well, he was asked to get in, and finally we helped him
to get in.
Q. What was the reason for your helping him in Y
A. He didn't want to get in.
Q. What did he say about getting in the aut9mobile?
A. I don't recall.

J~es
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Troope'r Do·nald L. Ross.

Q. Did he give you any reason for the occurrence of the
accident?
.A.. No, sir.
·
Q. Did you ask him f
page 12 ~ A. Yes, sir.
'
Q. Did you ask him what he had to drink?
A. Yes, sh~.
Q. What did he say!
A. ] think he· said he had a ·couple of beers.
Q. Did you observe any bruises, marks, lumps, or bumps
on the person of Mr. Doughty?
A. No, sir.
Q. :Pid he make any claim of ·any injury Y
A. ~o, sir.
Q. Did he appear to be injured Y
A. No, sir.
Q. What did you then do, Trooper 7
A. After we finished there-Got the car out of the ditch, and
had things cleared at the accident scene, I ·brought him to
Accomac, to the County jail.
Q. When you got him to the jail, what happened?
A. 1 had to help him in. I think there is three steps, and
I had to help him up those steps.
Q. :aow long were you with ·this man, sir 7
A. More than a.n hour.
Q. During that time, did he ever make any compage 13 ~ plaint of an injury Y
A. No, sir.
Q. ]J>id he ever make a.ny request for medical attention or
trea tnient 7
·
A. No, sir.
Q. Did he receive anyY
A. No, sir.
Q. After he got to the jail, did he receive any medical attentio~, or request any?
A. JN"o, sir.
Q. At any time, did he appear to you to be injured in any
wa.y, while you were with him?
A. ~<>t visibly, no.
Q. Where this accident happened-that is in Accomack
County. Is that correct?
A. Yes, sir. Right in the southern limits of Keller.
!

i

Mr.l Bloxom: Your witness.

10
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Trooper Donald L. Ross.
CROSS EXAMINATION.
By Mr. Mapp:
Q. You say, Trooper, that it was within the southern limits
of Keller, a little before the road that turns to the left-You
know where Mr. Milton Mason used to live?
page 14} A. Yes, sir.·
Q. It happened south of that?
A. Just south <>f that.
Q. South of the road that turns left l The road to Harborton¥
A. The back way to go around to get on that road.
Q. The other way is the bank corner, or the next corner at
the Gulf Station, and turn leftY
A. That's correct.
Q. You said that the road was dry, but the weather cloudy.
This was August 26th, right in the middle of summer 7
.A.. Yes, sir.
Q. Do you know the direction the wind was blowing that
day?
A. I have a report from the weather bureau, if you would
like to have it.
Q. I would.
A. The weather bureau, Norfolk, four P. M., on August
26th, gave the f<>llowing forecast. Partly cloudy, visibility
fifteen miles, temperature eighty-one, wind from the north
at eig·ht miles an hour.
Q. That forecast is based-If you got it from the Norfolk
weather place-that is based on the weather at the air port
·
at Norfolk, isn't it Y
page 15 ~ A. I don't lmow where it comes from.
Q. How about New York?
A. I got it from the Norfolk 'veather bureau. I don't know
where their office is located.
Q. You don't know where the weather is that they are reporting?
A. In the general vicinity of Norfolk. I would include the
Eastern Shore in that.
Q. In other words, would you tell this Jury that when the
wind is north in Norfolk, it is always north over here on the
Eastern ShoreY
A. No; sir.
_Q. Eight miles an hour over there, and you think it is eight
nules an hour over here-the same speed T
A. No, sir.

J roues Tankard Doughty v. Commonwealth of Va.
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Trooper Donald L. Ross.
Q. While. that was what it was at four o'clock in Norfolk,
it could' have been different over here?
A. Y~s, sir. According to the weather, the only thing I
can verify is that it was cloudy.
Q. You were going south. Exactly where, in relationship
: to the road we were referring to that you cut over
page 16 ~ and Central High School-using those as pointswhere did you first see the Tankard Doughty vehicle?
A. I was south of Central Hig·h School.
Q. How far south f
A. I jwould say an eighth or a tenth of a mile.
Q. Just past Central?
A. Y~s, sir.
Q. Had you gotten to Hutchinson's?
A. Yes, past that.
Q. And you met this car coming north, and turned around
on it? ·
A. Yes, sir.
Q. Dpn 't you often do that on this road Y Haven't I even
seen you do it Y
A. Yes, sir.
Q. Ypu were just patrolling, generally?
A. Yes, sir.
Q. And you turned on this particular car?
A. Y:es, sir.
Q. Was it a red car?
A. Yes, sir.
Q. AP.d you followed it, and noticed him twice going off on
the right-hand side?
A. Yes, sir.
page 17 r Q. You also said he didn't go-that he would
go a little into the center lane, but not much over?
A. That is correct.
Q. Cbuld you see him-This is a station wagon type of
vehicle/ which he had?
A. I saw one person in there. That is all I could see.
Q. YJou couldn't see what he was going-whether he was
s1noking, or lighting cigarettes Y
A. I couldn't verify that. I was behind the car. I could see
one w~te male at tl1e wheel.
Q. .Alnd this car was lower and smaller than the average
car, was it not 7
A. ~es, sir. ·
Q·. It was a compact type car?
I

1

1
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Trooper Donald L. Ross.
A. Yes, sir, I guess you would call it that.
Q. Now, TrooperA. I am not familiar with the Dodge line of cars, and don't
lmow what they consider their compacts.
Q. It is not as large as your black interceptor Ford f
A. No, sir.
Q. Nor nowhere near as large?
A. No, sir.
page 18 ~ Q. Now, Trooper, as you followed him, he must
not have been too bad, or you wouldn't have followed him that far, would you?
A. Where I got in behind him, which was just past Central
High School, the shoulder on the right side isn't sufficient to
stop a car on, until you get around that curve for quite a
distance after I had got behind him, and observed him, until
I decided I wanted to stop him.
Q. You don't always wait until you get the shoulder just
right to stop a car, do you-don't you ever stop them on the
highway?
A. Not if I can get a place where there is a shoulder. We
try to get them off the road.
·
Q. You waited until you got down there to turn your blinker
on.· Can you hear those? If I were in a car in front of you,
with nothing to drink, could I hear them f
A. They are red lights.
Q. There is no sound f
A. Not unless you are right beside them.
Q. A car in front of you couldn't hear you turn them on?
A. No, sir.
Q. Did you blow your siren Y
A. No, sir.
page 19 } Q. Blow your born?
A. No, sir.
Q. But you came right in back of him, a.nd started to go
around him?
A. I started to the left of him. I was going to blo'v my
horn, and motion him off the road.
Q. And all of a sudden, he went to the left, when you got
right up to him?
A. Yes, :sir.
Q. When he did that, did you follow him over to the left,
or go straight ahead?
A. I applied my brakes, and stop-ped-practically stopped.
Q. And then he came on back to the right Y
A. Yes, sir.

Jan1es Tankard Doughty v. Commonwealth of Va.
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Trooper Donald L. Ross.
Q. And then he went off voluntarily-you weren't shoving
him off-!he went off on the shoulder? Y·ou weren't up there,
then?
, A. I ;was behind him. I didn't force him off, no, sir.
Q. H~ went off himself?
A. Yes, sir.
Q. And, when he went off, he hit the telephone pole T
.
A. Yes, sir.
page 20 ~ Q. Did his speed seem to slow down, or pick up,
or what, when he hit that pole?
A. I ;would say his speed stayed nearabout the same. ~fay
be it slowed, or increasedQ. You couldn't tell Y
A. I ~wasn't directly behind him while the car was making
this move.
Q. .Aind nowhere in this time, you had blown a horn, or
sounded your siren Y
A. No, sir.
Q. Just got close to him Y
A. Yes, sir.
Q. Doesn't that scare people Y In your nine year's as a
troopet, if you came up on Mr. Doughty, wouldn't that scare
him?
A. I couldn't say.
Q. Haven't you seen people do all sorts of things in that
situatihn Y
A. Yes, sir, a few have some odd actions.
Q. Isn't that why you have a siren-to give a person notice,
instead of coming up on him so he would jump out of his
skin?
A. Yes, sir.
Q. He hit the telephone pole with such an impage 21 ~ pact that it broke off¥
•
A. Yes, sir.
Q. And the pole crashed down and fell on top of his car¥
A. No. I think the cable hit his car.
Q. And then his car hit a culvert and turned over?
A. His car was coming in at an angle, and hit the pole with
the right front corner, and continued into the culvert, and
laid over.
Q. Was he any ta.Iler than you, or the same size Y
A. :ae was a right big man.
Q. ·You say the car was on its side Y
A. Yes, sir.
Q. .!.nd he was down inside Y
I

1

I

!
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Trooper Donald L. Ross.
A. Yes, sir.
Q. And the car is a small one 7
A. Yes, sir.
Q. Sergeant Magette called to him, and spoke to him, and
you said he made no answer 7
A. No, sir.
Q. Just like he never heard you. Is that correctf
A. Yes, sir.
Q. And you all tried to get him to get out?
A. Yes, sir.
page 22 ~ Q. And held your hand down to him?
A. Yes, sir.
Q. And finally he held his hand up?
A. Yes, sir.
Q. And it took the two of you to pull him up out ·of that
car?
A. Yes, sir.
Q. And then he couldn't walk, even with one of you holding
on to him?
A. That's right.
Q. It took the two of y{)u to hold him up?
A. Yes, sir.
Q. Now, Trooper, did you examine his head? You say he
didn't say that he was injured, tha.t he could hardly answer,
and just mumbled. Did you go to him and look him over,
and say, were you injured? He wasn't bleeding, but did you
·
feel him and check him Y
A. As I recall, Mr. Mapp, in the general accident investigation, he was asked if he was hurt, and whether there was
any injury.
Q. Suppose I had bitten my tongue off in an accident, and
you say, Mr. Mapp, are you hurt, and I had no tongue, and
couldn't answer. Does that keep me from being hurt, because I didn't claim to be?
page 23 ~ A. No, sir.
Q. You investigate many accidents Y
A. Yes, sir.
Q. And people that are unconscious are not clain1ing· to be
hurt, are they?
A. No, sir.
Q. But they are hurt, just the same, aren't they?
A. Yes, sir.
Q. Did you check his scalp to see if he 'vas hurt f
A. No, sir, I did not.

James Tankard Doughty v. Commonwealth of Va.
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Trooper Donald L. Ross.
Q. And he had been driving down the road there, and, w1thin three seconds, or a minute, when you pulled him out of the
ear, he is in such a condition that he can't stand, with one of
you holding him?
A. Yes, sir.
Q. And an hour later, when you took him to jail in Accomac, he is still in such a condition an hour later that you had
to help him up the steps Y
A. I don't think it was quite an hour.
Q. But his condition was still the same 7
A. Yes, sir.
Q. And you were nice enough to take him home?
A. Yes, sir.
page 24 ~ Q. And his condition stayed the same f .
A. He told me how to get there, and which house
it Wru!!. When he got out .of the car, then, he got in the house
by himself.
Q. And you asked him for his driver's license, and he got
that for you with some difficulty!
A. Yes, sir.
Q. Now, his car was badly smashed on one side and the
front,: wasn't it 1
A. iYes, sir.
Q. ~he door was smashed 7
A. iYes, sir.
Q. Pid you notice whether the windshield was broken?
A. No, sir.
Q. Pould it have been broken Y
A. I don't believe it was.
Q. Not what you believe-Could it have been cracked?
A. ~t could have been, and I may not have observed it, but
I hav~ nothing in my notes of damages to the windshield.
!

Mr. Mapp: That's all.
I

page :25 ~

RE-DIRECT EXA1viiNATION.

j

By Mr. Bloxom:
Q. 1Trooper Ross, did Mr. Doughty have any difficultv after
you ~ad -bee~ to the jail, and so forth, in directing ·you as
to w~ere he hved, on the way home 7
A. ,No, sir.
Q. !And you were able to find it by means of his directions,
were Iyou not?
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Trooper Donald L. Ross.

A. Yes, sir.
Q. Mr. Mapp asked you about coming up on people with a
red light-if that didn't sometimes scare people. In your nine
years with the State Police, have you ever come up on any·body with a red light, and had them go across three lanes of a
three-lane highway, and then back to the right across three
lanes, and hit a pole Y
A. No, sir.
Q. Now, Mr. Mapp made some reference to this in his opening statement-that Mr. Doughty's foot slipped, and the car
speeded up, after you came up beside him. Do you recall that
the car speeded up at any time?
Mr. Ma.pp: He said it could have gone down a little, or up
a little. I think he covered that. I asked him that
page 26 ~ directly.
The Court: The witness has testified that it
could have been a little faster, or a little slower-that he was
not able to say.
Mr. Bloxom:
Q. Did you notice any appreciable change in his speed?
Mr. Mapp: I object. This is purely going over what has
been said before.
The Court: What was that Y
Mr. Bloxom: I asked him if he noticed an appreciable
difference in his speed.
Mr. ~{app: He testified that he did not.
The Court: Objection overruled.
Mr. Bloxom:
Q. Would you answer the question Y
A. I would have to say, as I told Mr. Mapp, that my car
was on his left rear fender when be started across in front
of me. I applied my brakes, and dropped back when he made
that move. I couldn't say whether his speed increased, or
decreased. I finally stopped.
Q. Where is the red light located on your vehicle, Trooper!
A. There are two blinking red lights on the
page 27 ~ front grill, and the tail lights are hooked up to
blink.

James Tankard Doughty v. Conunonwealth of Va.

17

Trooper Donald L. Ross.

Q. With reference to your turning around on cars-Do you
frequently do that?
A. No, sir.
Q. When you don't notice a violation of the law, do you do
it, -or when you turn on an automobile, do you usually have
what you think to be a good reason for doing it?
Mr. Mapp: I object. We object to a leading question. He
practically put the answer in his mouth. Certainly, it is an
improper question.
The Court : This man is on re-direct, and he has a right
to lead this man with reference to what Mr. Mapp brought
out. -rou have a larger lee-way, of course, on cross examination. Will you read the question, Mrs. Gilliam?
N o~e : The question was read to the Court.

The ~Court:
question.

The Court sees no objection.

Answer the

A. As a rule, if we meet a car going the other 'vay, you
wouldn't go to the trouble of turning around, unless you were
going to stop it.
1

I

page j28

~

Mr. Bloxom:
Q. With reference to this particular time, were
you on duty at that time?
A. iYes, sir.
Q. Had you been on duty that day?
A. I came on at three-thirty.
Q. lAnd this was about four-thirty?
A. Yes, sir.
Q. Did you notice any unusual wind blowing that day?
A. 11 couldn't say. I didn't carry anything about the wind
in my notes. I carried the fact that the weather was cloudy
that day.
Q. ~o. you r~call having any ~ifficulty in controlling your
automobile while you were working that day, because of the
windf
A. ji couldn't say, off-hand.
Mr. Bloxom: That's all, thank you.
Md Mapp: No further questions.
!
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SERGEANT E. C. MAGETTE,
a witness called in behalf of the Commonwealth,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Bloxom:
Q. Sergeant, will you state your name, age, and occupation, please Y
A. E. C. Magette. Forty-three years old. I am with the
Virginia State Police.
Q. Stationed in Accomack CountyY
A. Yes, sir.
Q. How long have you been stationed in Accomack CountyY
A. Approximately eig·hteen years.
Q. How long have you been a police officer!
A. Twenty-two years.
Q. Did you have occasion to be in the vicinity of Keller on
Saturday, August 26th, 1961 Y
A. I did, sir.
Q. Where were you at that time, on or about four-thirty
P.M.?
A. I had been at the Mercury agency in Keller, just prior
to that time, and, from there, was proceeding. south
page 30 ~ on Route 13, towards Exmore.
Q. Do you remember seeing Mr. Ross that afternoon?
A. Yes, sir.
Q. Where did you see him, Sergeant Y
A. I met Mr. Ross following a car-close behind a carsomewhere near Central High School, but to the north of it,
I would say, half to three-quarters of a. mile north of Central
High School.
Q. And the car that Mr. Ross was following,--did you see
that ear later on in the day?
A. ·Yes, sir.
.
Q. Who was driving that carY
.
A. Mr. Tankard Doughty was under the wheel when I later
saw the car in the ditch just south of Keller. Mr. Doughty
'vas in the car alone, and on the driver's side of the car.
Q. What were the weather conditions, and the condition of
the road, at that time Y
A. I don't .have any notes on it. I do know that it wasn't
raining, and as to any other condition, I can't say wjth any

I
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Sergeant E. C. Magette.
I

degree of accuracy. Nothing about the weather impressed
me as being unusual.
page 311 } Q. "\Vha t about the road conditions Y
1
A. The road was dry.
Q. What is the nature of the road at that pointY
A. A: black top over concrete.
Q. Straight or curved f
A. Straight at that point.
Q. When you first sa:w the Doughty vehicle and the Ross
vehicle,: Sergeant, where was the Doughty vehicle with reference! to the paved portion of the road f
A. Just before I met the vehicles, of course, I was sort of on
the look-out for the car. There had been radio traffic concerning Trooper Ross following a car.
1

I

I

Mr. Mapp: Now, Judge, radio traffic is just between troopers. They might talk about the Court, or your Honor, orThe Court: He hasn't quoted anything. He said there
had been some.
Mr. Mapp: Trooper Ross was following a car. He knows
that from his own observation. He doesn't have to go into
radio traffic.
:
The Court : There are a lot of things he doesn't
page 32 ~ have to go into. You spoke of the Moose Lodge
and a lot of thing·s. I am not going to allow him to
·
quote the conversation.
.
Mr.J;Jloxom: I didn't ask for the conversation to be quoted,
your Honor.
The ;·Court: He said that he had heard something· over
·
the radio. Go ahead.
1

I

Mr. Bloxom:
Q. When you first observed the Doughty vehicle, where was
it wit~ reference to the paved portion of the road?
·
A. It appeared to be, as I met it, coming out of its right
lane, and, more or less, straddling the line that divides the
center lane from the right lane. When he passed me, he was
about straddling the line.
.
Q. Were there any defects in the road at that point?
A. ~o, sir.
·
Q. How far behind Mr. Doughty's vehicle was the R.oss·car
at that time f
·
·
A. Possibly a hundred to a hundred and fifty feet.
I

I
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Q. Were there any other vehicles right there at that point
at that time 1
A. There was traffic behind. I later had occasion to know
that there was traffic behind them. Nothing but
page 33 r those t'vo cars met me right at the time.
Q. What did you observe between the Ross and
the Doughty car?
A. After both cars passed me, this traffic you asked me
about-I had occasion to turn around mvself and head in the
same direction these cars were going, and I had difficulty iii
getting turned around, by reason of on-coming traffic. That
traffic must have been reasonably close behind these other
cars. I turned around at Trooper Ross's request-

Yr. Mapp: I object, and ask that the answer be stricken,
and the Jury be told to disregard it.
The Oourt: Motion overruled, Mr~ Mapp. Go ahead.
Mr. Mapp: "\Ve object, your Honor, on the ground that
it is hearsay.
Mr. Bloxom:
Q. Will you describe the manner in which each car was
being driven, after you turned 1
A. I didn't have an opportunity to observe the vehicles
after I turned. They were too far for me to see anything.
They were both at a stand-still when I came in
page 34 r sight of them again.
Q. Did you see the car go over into the center
lane when you had it under observation?
A. Only partially. It was straddling the line, marking the
central lane from the right lane.
Q. Did it stay in that position while it was under your observation, or change?
A. I can't say.
Q. P-rior to the time of your coming up to it, did it change
it's position?
A. When I saw it, it changed from the right-hand lane into
the center lane in a gradual sort of manner.
Q. After you turned around and went back, did you arrive
at the scene of the accident!
A. ·Yes, sir.
Q. When you arrived, where was 1\fr. Doughty 7
A. On the driver's side of his car. It was on its side-al-
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most on its side. The bank of the ditch was supporting it
partially, ·but it was inclined toward the left side, and he was
under the wheel there, at which time I got up on his car from
the raill.road bank, and opened the door, and tried to assist
him to! get out.
Q. What effort did you make?
page 35 ~ .A. I opened the door, and asked him to give me
his hand so I could help pull him out through the
door, ttnd the only response I got was ''Leave me aloneleave me alone-I will be all right-leave me alone.'' That
went on for some time. I-Ie repeated that several times.
Finally he gave me his hand, and I managed, with what assistanqe he could give me, to get him out the right door, and
we laid him over the hood, so his feet would be on the bank
next tQ the pavement.
Q. ~he car was partially on its left side, in the ditch?
.A. ·Yes, sir.
Q. After he got on the ground, did you observe him at that
time? ~
A. Yes, sir.
Q. Tell the Jury and the Court what you observed f
A. Mr. Doughty was very unsteady on his feet. I don't
believ~ he could have walked of his own accord, without some
assistance-certainly not safely. He was rather incoherent
in his ~a.lking. You couldn't get much real sense in anything
he said. I asked him about various things, but you couldn't
get an intelligent answer. He had the smell of
page 36 ~ alcohol on him. He was asked by me what he had
been drinking, and he stated that he hadn't had
anything. At a later time, up near Trooper Ross's car, I
asked him why ke kept on doing those sort of things, and he
said, you don't know what I go through with. That is the
only answer I got in response to that question. After getting him up near Trooper Ross's car, I opened the door, and
the t~o of us-Trooper Ross (1IYVJj myself-asked him to get
in. He would hold back wherever he could-by his hands on
the car-and wouldn't get in. we had to finally threaten him
by sa.ying we would put. him in, and then he finally did get in
with just a little assistance. ·I think I didn't have any contact ~th him after that. Then Trooper Ross took hi:ni from
the sc~ne to Accomac, and I stayed there at the scene.
Q. :Pid he have any marks, or bruises, or cuts at that time y
A. No, sir.
1

1

1

I
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Q. That you observed Y
A. None that I observed.
Q. Did he appear to you to be injured in any way at all?
A. No, sir.
Q. Did he make any claim at any time to you, or to Trooper
Ross of any injury Y
A. No, sir.
page 37 } Q. Did he ever make any claim of injury 1
A. No, sir.
Q. As far as you know, has he ever made any such claim
up to this time?
A. Not that I know of.
Q. Did he ever tell you how much he had to drink, or where
he had itt
A. No, sir. The only statement he made to me regarding
his drinking was after I had asked him several times-I
asked who was he kidding-what made him do those things,
and he said, you don't know what I go through with, or what
I have to go through with-I don't remember the exact
phraseology.
Mr. Bloxom : Answer Mr. Ma.pp.
CROSS EXAMINATION.
By Mr. Mapp:
Q. You say you haven't heard anything since. You haven't
had a conversation with him since then, have you 1
A. That's right.
Q. He hasn't come to you Y
A. No, sir.
·
Q. So there would be no reason that you would
page 38 } have heard him say anything about itt
A. I would say that is the. reason.
Q. Sergeant, did you examine him physically-did you
check his head, or just look at him after the accidentY
A. No, sir, I didn't examine him other than just what my
eyes would tell me. He didn't say anything about being hurt,
and he didn't appear from any· of his actions to be hurt. He
wasn't holding his head, or claiming that his head was hurt,
or any such thing~
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· Q. You have had a lot of experience as a state trooper,
but do' you know anything about concussion 7
A. I don't know anything ·in the medical field.
Q. You don't know the symptoms of concussion?
A. No more than reading the first aid book.
Q. Could he have had a concussionMr.lBloxom: Just a minute. Your Honor, I think that is
objectionable.
The; Court: You just asked him whether he knew anything
about it, and he said he he did not.
.Mr. Mapp:
· Q. In the original hearing downstairs, did you testify that
pole was out how many feet from the road?
page S9 ~ A. I think I testified, and qualified my testimony,
by saying I thought it was twelve or fifteen feet
from the road. Later, when I measured it, I found it to be
nine £eet, which I told y<>u, and I told you that I was purely
guessing the first time.
Q. But in that hearing, when I took you to task, you stuck
to it, and said you felt sure it was fifteen feet, did you not?
A. I felt as sure1

1

Mr~ Bloxom: If Mr. Mapp wants to impeach this witness,
he can put himself on the stand.
Th~ Court : Just ask the question if you didn't testify to
such and such, in a.nswer to such and such a question.
Mrj Mapp: We covered itMrl Bloxom: You surely did. lfy objection was that· it was
imprqper testimony, B:nd I think the Court sustained me.

Mr. ~app:
Q. My question is, did you testify to something mistakenly?
A. 11 made a guess down there, and I said it was a guess a.t
the time, and I guessed six or seven feet too much.
page 40 ~ Q. Sergeant, do you drink at allY
I
A. Never had a drop in my life.
Q. jYou don't know what it tastes like, do you?
A. !No, sir.
1

1

.

Mt~ Mapp: Thank yon, sir.
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WESLEY T. PARTIN.,
a witness called in behalf of the Commonwealth, being first
duly sworn, testified as follows :
DIRECT EXAMINATION.
By ~Ir. Bloxom:
Q. State your name, and your occupation, and your address, please?
A. Wesley T. Partin. I am a State Trooper, and I am
twenty-six years old.
Q. Where do you live, Trooper Y
A. Exmore.
Q. You are assigned to the Eastern Shore Barracks of the
State Police Y
A. Yes, sir.
Q. And you work under Sergeant Magette?
A. Yes, sir.
page 41 ~ Q. Mr. Partin, were you present in Accomack
County, and on duty, on the 26th day of August,
1961, on or about four-thirty P. 1\L of that day?
A. ·Yes, sir.
Q. Where were you at that time, Mr. Partin Y
A. At the scene of an accident which occurred just south
of Keller.
.
.
Q. Well, now, prior to the time you were at the scene of the
accident, did you know this accident had occurred-had you
been advised that it had occurred T
A. ·Yes, sir.
Q. How did you hear it-Not what you heard, but how did
vou hear it?
~ A. On the radio.
Q. Do you recall the time Y
A. In the neighborhood. of ~our to four-thirty.
Q. Where were you at that time?·
A. In Painter.
Q. How far were you, from the scene Y
A. Approximately two and a half to three miles.
Q. Did you go to· the scene?
A. ·Yes, sir.
Q. How long did it take you to get there?
page 42 ~ A. Approximately five minutes.
Q. When you arrived, Mr. Partin, who was there
at the scene of the accident Y
A. Trooper Ross and Sergeant Magette.
Q. Anyone else?
A. Not that I could see right at the time.
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.Q. :qid you see M;r. Doughty, the defendant in this case, at
the scene of the accident!
A. After I approached the car, I saw him in the car.
Q. Now, what occurred at that time, Mr. Partin?
A. Trooper Ross, and Sergeant 1\riagette, were in the process o£ helping Mr. Doughty out of the car, and I stood on the
left si~e of Mr. Doughty's car, and, after they got Mr. Doughty
out .of the car, they slid him down across the hood, and I
stood there with him until they came around the car.
Q. J?id you hear any conversation between Sergeant
~agette and Mr. DoughtyY
A. I couldn't hear what Mr. Doughty said.
Q. What did the Sergeant say Y
A. He asked him to hand him his hand.
Q. ])id he do that Y
A. I was on the other side. I couldn't see into
page 43 ~ the car.
!
Q. How long did it take before Mr. Doughty got
out of the car?
A. I don't know: A little time elapsed. I couldn't say in
minutes.
Q. After Mr. Doughty got out of the car, and on his feet,
did you observe his condition at that time?
A. ·Yes, sir.
Q. Will you describe it?
A. He was very unsteady on his feet, and I don't believe he
could !have walked without any help.
Q. What about his speech?
A. His speech was sort of mumbly. Yon couldn't understand lwhat he was saying.
Q. Do you know whether he had had anything to drink f
A. ::fie had a strong ·odor of alcohol on his breath. I couldn't
say whether he had anything to drink, or not.
Q. After he got out of his car, you said you didn't think he
could wa1k without assistance. What did he do then!
A. f\,.fter he got out of his car?
Q. Yes, sir.
A. He spread across the hood of his car, and I stood there
i
with him until Sergeant Magette and Trooper Ross
page ~ ~ came around to the other side of the car, and then
i
they took him and walked him to Trooper Ross's
car, which was approximately twenty-five feet from his vehicle.
..Q. Did he get into Trooper Ross's car?
1

1

1

•
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Wesley T. Partin.
A. Not at that time. He stood there, and braced himself
against the car. He didn't want to get in.
Q. What did he say!
A. I don't remember.
Q. Do you remember what the Sergeant said f
A. He asked him to get in, and he kept standing there, and
the Sergeant said he would have to use force if he wouldn't
get in.
Q. Did he have to use force!
A. He started to, but finally Mr. Doughty went in.
Q. At the time you observed him, did he have any marks,
or injuries, or wounds on his person, that you saw?
A. Not that I could see.
Q. Did he make any claim of any injury?
A. Not that I know of.
Q. From your experience as a police officer, did he appear
to be injured 7
A. He had no outward appearance of being inpage 45 ~ jured, no, sir.
Q. Did he say anything about getting medical
treatment, or getting a doctor t
A. No, sir.
Q. Did he hold his head at any time Y
A. Not that I remember.
Q. How long were you in his presence 7
A. Oh, approximately ten or fifteen minutes.
Q. And that is all you observed, or heard, that you recall r
A. Yes, sir.

Mr. Bloxom: You make take the witness.
CROSS EXAMINATION.

By Mr. Mapp:
Q. Trooper, did he have a hat on, or not?
A. I don't think he did.
Q. You are not sure one way or the other?
A. No, sir.
Q. Neither you nor Sergeant Magette were the investigating
officers. Is that correct?
A. That's right.
Q. Trooper Ross was Y
A. That's right.
page 46 ~ Q. Did you take any notes, or are you going by
memory, as to what happened?

I

I
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A. Y;es, sir, by memory.
Q. Did you examine his head 7
A. N:o, sir, other than with my eyes.
Q. .A!nd even now you don't know whether he had a hat on
or nott
A. No, sir.
Q. So you couldn't have given too good an examination 7
ThaJ's all.
J\fr. Bloxom: Your Honor, it has been stipulated between
}fr. Mapp and me that this man has been convicted of driving an automobile under the influence of an alcoholic beverage,
in June of 1958, in the County Court of Accomack County,
in this: Court House. I don't recall the day of the month,
but it i~ agreed between 1\ir. Mapp and me, to avoid having to
show that fact in evidence.
The ICourt : All right, sir.
Mr. Bloxom: The Commonwealth rests.
The Court: All right, Mr. Mapp. Proceed.
I

page 47
1

~

JAMES TANKARD DOUG.HTY,
the Defendant, being first duly sworn, testified as

follows:
I

DIRECT EXAMINATION.
i

By Mr. Ma.pp:
Q. ~tate your name, please?
A. Tankard Doughty. James Tankard Doughty.
Q. Mr. Doughty, how old are you 7
A. forty years old.
Q. Where do you live f
A. :aarborton, Virginia.
Q. Where do you workf What is your occupation?
A. I operate a garage at Belle Haven Siding.
Q. On August 26th, 1962, did you go to your garage Y
A. ·Yes, sir. As I usually do-at seven-thirty in the morning.
Q. What day of the week was tha.t?
A. On a Saturday.
Q. liad you had anything to drink when you arrived at
your garage at seven-thirty in the morning?
A. No, sir.
I

·
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James Tankard Doughty.
Q. What did you do during the day, lets' say, up to three
o'clock-not in detail.
A. I worked, as usual, until twelve-maybe twelve-thirty.
I usually ate a sandwich and a bottle of milk-a
page 48 ~ light Junch. I would take about thir.ty minutes
and go back to work at one. I usually worked on
through on Saturday.
Q. Did you do this on this Saturday?
A. Yes, sir.
Q. You kept on working Saturday afternoon. Is that correct?
A. Yes, sir.
Q. Is that customary Y
A. Yes, sir. Every Saturday.
Q. Now, did you get a call to go to the Jamesville Road on
this particular afternoon?
A. Yes, sir, at approximately three-thirty. Mr. Irving
Spence, who was employed by Kellam Distributing· Con1pany,
his car broke down on the Jamesville Road, and-

The Court: It doesn't make any difference about that.
You got a call.
Mr. Mapp: Did you go to the place?
A. Yes, sir. Mr. Spence rode with me from Belle Haven.
Before that, we picked up parts at Kellam Distributing Company from Wade Long.
Q. It was around three-thirty that you talked to Wade
Long?
A. Yes. sir.
Q. And then you were with Irving Spence?
A. Yes. And he rode with me to the Jamesville
page 49 ~ Church, and we repaired the car in about five or
six minutes-just a wire burned.
Q. Then what did you do?
A. I proceeded with him to Exmore, to be sure he was all
right, and the Moose Lodge, which I belong to, was supposed
to be having a dance that nig·ht, and so I went to the ABC
storeQ. Had you planned to go to the dance?
A. Yes. My wife and myself.
Q. What did you do then Y
A. Bought a fifth of whiskey.
Q. Did you open the whiskey between the time von bought
it, and the time you ·went to the Moose Lodge?

Jiames Tankard Doughty v. Commonwealth of Va.

29

James Tankard Doughty.
A. ~o, sir.

Q. Had you had anything to drink up to that time Y
A. ~o, sir.
·
Q. Approximately what time would that beY
A. Approximately four.
Q. Were you looking at your watch Y
A. No, sir. .And I checked the bottle in at the Moose Lodge,
and I pad left the boy that works for me finishing a job, and
I went back and paid him off, and closed up at the
page 50 ~ garage.
Q. The Jury here probably don't know where the
Moos~ Lodge is located. Will you tell them that?
.A. JJust around the corner from my shop.
Q. Where is your shop?
.A. Between the Belle Haven Road, and Belle Haven Siding.
Q. Right at the Belle Haven corner Y
A. ~hat's right.
Q. You went to your garage?
A. And paid the boy tha.t works for me.
Q. What did you do then¥
.A. Went back to the Moose Lodge to be sure about the
dance. There was some doubt, before then-three or four
fellows were in there, and I got talking w~th them, and we
had-f~ had a .mixed. drin~, approximately, maybe, two ounces
of wniskey miXed With gmger ale. '
Q. How long did you stay there?
A. Approximately fifteen minutes.
Q. :Then what did you do?
A.IWent on up the road home.
Q. Now, what was the weather condition, and why do you
knowj the weather condition?
A. I do right much fishing, and when I was talkpage j51 ~ ing 'vith Wade Long that afternoon, Wade said1

1

Mr. Mapp: You can't repeat what he said.
Tb!e Court: How can he know about the weather~ftf. J\fapp: He had discussed the weather with a man, and
talke~ about going fishing, and he was conscious of it.
T~e ·Court: He is not supposed to say what he was talking
Go ahead.
about.
I
Mr. Mapp:
Q.l What was the weather condition Y
A.i The wind was blowing northeast approximately twentyfive miles an hour.
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Q. Was it blowing from that direction, and at that rate,
when you were going up the road 1
A. Yes. And I wanted to get a weather report, because I
wanted to know what it would be tomorro,v, because I wanted
to go fishing.
Q. What kind of car did you havef
A. A compact Dodge station wagon, which is smaller than
the ordinary car. In between the real little car, and the
standard. A small car.
Q. As you went down the road, what were you
page 52 ~ doing?
A. Tuning in on the radio. Riding about forty
to forty-five. I seldom· go over the speed limit-not over
fifty.

Q. What first came to your attention Y
A. I was going to make a left turn to go to Pungoteague,
and I checked the mirrors to see if anybody was pulling out
past me. I alwaysThe Court: Not what you always do. What you did that
day.
A. I checked the rear view mirrow, and there was nobody
behind me, and I checked the side mirror, and all I could see
was a headlight and part of the hood of this black car-

Mr. Mapp:
Q. Had you seen this car before?
A. Never had before.
Q. Could you see it through the back?
A. No, sir.
Q. What did you see it through T
A. The side view mirrow, which is low on a compact car.
All I could see was a headlight and part of the hood.
Q. How far was that car from you t
A. Right up underneath my door-my rear door.
page 53 ~ Q. Had you heard any sound-any horn t
A. No, sir. Heard no sounds, or nothing. So
then I was wondering what was coming off, and I turned
around like this, and saw Trooper Ross, and he yanked back
his head like he wanted me to pull over, so I then pulled over.
Q. When you turned around, what did your car do?
A. It could have swayed over in front of him. I had to
turn to see him. In a small car, you are cramped up.
Q. Then what did you do?

I
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A. :):: pulled over, and I was scared to death. He scared me
to death, and I hit the brake too quick, and my feet could
have-l-I had grease on the soles of my shoes-! wear rubber
soles-:and it hit the accelerator.
Q. Is the accelerator and brake of your car side by side Y
A. On that model, awful close.
Q. And your foot hit the accelerator?
A. That's right.
Q. And then what happened?
A. r hit the pole, and I don't know what happened then .
.I was a different person, that's all.
.
Q. Let's go back a little. Up to the time you hit
page j54 ~ the pole on that Saturday, August 26th, what had
you had to drink up to that time Y
A. !Approximately two ounces of whiskey, I 'vould say.
Q. iWere you under the influence f Did y{)u feel unsteady in
your drivingY
A. jNo, sir.
Q. Now, when you hit the pole, what happened to your car f
A. Well, she went down in the ravine, and turned over on
.her side.
Q. !What was the first thing you remember f
A. 1The first was I heard these voices, but they sounded like
a victrola record that was running down. Like they had
marbles in their mouth. I couldn't make out anything they
said.
Q. Did you walk?
A. ,No, sir, I didn't walk.
Q. Could you have driven a ca.r in the condition you were
in then?
A. No, sir.
Q.[ Could you even have started a car f
A .. I doubt it. No, sir.
i
Q. Now, you went with the troopers, or with
page 55 ~ Trooper Ross?
A. ·Yes, sir.
Q. . And came up to Accomac?
A. 1 Yes. sir.
Q.j When did you first realize what had happened to you,
and what had happened?
A.! I went home, and my wife wasn't home, but she had left
supper on the table, and I felt like I was smothering, and I
wen~ to the sink and washed my face in cold water, and that
is the first time I realized something was wrong. I knew
!

1
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1
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1

1

1
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something was wrong with me, but didn't lrnow what it was,
and there was some blood out of my nose then.
Q. Did you have any knots anywhere, or bruises?
A. A little one on top of my head, and a bruise here, with
a bump.
Q. Is that bruise still there 1
A. It is still there.
Q. If you will, come over here and show the Jury-Point
right to where it is.
A. .About here.
Q. If you would, put your band, and see if you can feel a
lmot there.
A. Yes.
page 56 ~ Q. Did you later show that to a doctor 1
A. Yes, sir, I did.
Q. Why didn't you do that the next day!
A. Well, the next morning, my wife was taken ill, and she
was, later on, put in the hospital, and I had three children
going· to school, and trying to run a business.
Q. And your wife was in the hospital 1
A. Yes, and I just forgot about myself. I had a headache
or two.
Q. Mr. Doughty, did you later see a doctor, and, if so, who
did you see?
A. I later saw Doctor Wayne 1\{ears.
Q. What did you discover you had, or probably had?
A. He saidMr. Bloxom: Just a minute. I object to what was said.
The Court : Sustained.
1\fr. Mapp : What did you learn yo~ hadMr. Bloxom: I object. This man is not an expert witness.
The Court: It would be hearsay, wouldn't it, Mr. Mapp t
1\fr. Mapp: We think the question proper, your Honor.
The Court: Are you objecting to it, Mr. Bloxom?
Mr. Bloxom: Yes, sir, I am objecting.
page 57 ~ The Court: Objection sustained.
Mr. Mapp: We except to your Honor's ruling.

Q. Now, your automobile. Where was it damaged, and
how badly was it damaged Y
A. It was damaged on the right front fender, the top, the
steering wheel, and the windshield.
Q. Your top was damaged?
A. Yes, sir.

I
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Q. Was your windshield damaged Y
A. It was cracked.
Q. Do you know what part of your body hit what part of the
car~

i

A. No, sir, I couldn't tell you. The steering wheel was
.
croaked. I guess my chest hit it.
Q. Had the sergeant not reached his hand down, could you
have gotten out of that carT
A. No, sir, I don't think so. It was pretty hard to get
out of that ·car if it was sitting on the level.
Md Mapp: The witness is with you.
The Court : I want to ask you this. I haven't learned from
you, br the officer-Was the car on its side, with the wheels
upY
I

page 158
1

~

A. No, sir. The wheels were on the _g·round, but
it was tilted on its side.

The Court: The car was lying on its side, or wasn't it?
The surface was inclined there, and therefore the car was inclined. Is that right?
A. ·Yes, sir.
i

THe Court: I haven't got that straight.
whether both wheels were up, or.

I

It isn't clear

•

. A. No, sir. It was on an incline, like the drain or culvert
was.'
Mr. Mapp:
Q. : You have been convicted once before. Did you plead
guilty to that charge 7

Mt
Bloxom : I object t~ that.
Mr. Mapp : May I approach the bench.
TJ:ie Court: Yes, sir.
I

i

TJ;le following was out of the hearing of the Jury:
i

Mr.

Mapp: If your Honor please, we believe that it goes
definitely to the point of veracity as to whether the Jurv can
believe this man, and we think it is the best evidence," that
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there is no better evidence, than that once before he was
charged and pled guilty.
page 59 ~ The Court. As a matter of fact, it seems not so
much to test the veracity of the witness, ·as to test·
his tendency toward the driving of an automobile when drunk.
Mr. Mapp: He has been tried for that. The Court: Do you think it is proper to go into that 1
Mr. Mapp: Yes.
The Court: The Court overrules. The· Court does not believe it is proper.
·
Mr. ~lapp: We except to the Court's ruling, for the ab~ve
reasons.
The following was in the hearing of the Jury:
CROSS EXAMINATION.
By Mr. Bloxom:
Q. In regard to the Judge's question as to how the car was
lying, you said it was on its side 7
A. It was do'\vn a ravine.
Q. And on its left side?
A. Laid up so it was hard to get out of.
Q. Were any of the wheels off the ground 7
A. Not that I know of.
page 60 ~ Q. Well, Mr. Doughty~ if you had ·this concussion at this time, and hardly knew what was going
on, how would you know how the car was lying?
A. I can see the picture of the top in my mind right now.
Q. Then you did have enough presence of mind to know the
position of the car, and the position you were in in the auto:mobilet
.
·
A. ·Yes, sir.
·
Q. So your injury didn't incapacitate you to the extent that
you didn't know where you were 7
A. No, sir.
Q. You did know where you were, didn't you 7
A. Yes, sir, but-I wasn 't-I was in a different state of
mind.
.
.
Q. You had been in a different state five minutes before, or
an hour before, hadn't you T
A. No, sir. .
Q. I believe you said that you had a sandwich for lunch. Is
that right¥
A. Yes, I usually-

I
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Q. Not what you usually did. What you did that day!

A. I usually-Well, I had a hot dog, maybe two,
and a bottle of milk.
Q. I am asking if you remember what you had
on that particular day f
A. No, .sir, I don't.
Q. Do you remember whether you had anything to eat at
noon time?
A. Yes, sir. I always have something to eat.
Q. Have anything to drink with your lunch?
A. :Milk.
Q. And you got off work at what time?
A. It was approximately four o'clock, or a few minutes
after, jWhen I closed the garage.
Q. And you went where, after you got off work, or ·closed
the g~rage?
A. I went to the Moose Lodge.
Q. Right straight to the Moose Lodge?
A. ·Yes, sir.
Q. For what purpose f
A. To find if we were going to have the dance that night,
which! was in doubt.
·
Q. At four 0 'clock on SatUrday afternoon, they didn't know
!
whether or not they.·would have a dance at eight
page 62 ~ or nine that nigh.t.?
A. They were having troubl~ getting an orchestra.
Q. Do you have a teiephone in your garage 7
A. Yes, sir.
Q. And a telephone in the Moose HallY
A. (No answer).
·
.
Q. ~ou ·know they do have, don't you?.
A. Yes, sir.
Q. Was there any reason you couldn't have called 7
A. No, sir. Only thing is, it would cost me a dime.
Q. The truth is that y{)u went over there for a drink after
work,! isn't it?
A. Not necessarily.
Q. What do you mean by "not necessarily"?
A. ~ did-The point 'vas to find if they were going to have
...
a dance.
Q. Did you find outf
·A: iYes, sir..
Q. How long did it take you Y
A. !Around ten or fifteen minutes.

page 61

1

~
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Q. That was around four?
A. ~Iaybe a few minutes after.
Q. How long would you sayt
page 63 r A. Ten or fifteen minutes.
Q. How many drinks did you have f
A. I had one-I had two drinks of approximately one ounce
of whiskey.
Q. Didn't you testify before that you had a drink which
was about two ounces of whiskey?
A. That is what I mean. I had one glass of ginger ale and
two drinks mixed to the glass of ginger ale.
Q. Two drinks 7
A. Yes.
Q. And this was around four~
A. Maybe a few minutes after.
Q. And you had nothing to drink except for two ounces of
whiskey?
.A. That's right.
Q. .And you hadn't eaten for four hours or soY
.A. Something like that-three hours.
Q. And you stayed ten or fifteen minutes?
Q. Did it take you that long to take your drinks T
A. I was talking to the boys. I wasn't in no big rush.
Q. What was the time of the dance Y
page 64 ~ A. Approxin1ately-We usually go at eightthirty.

.

Q. Not approximately. Dances usually start at some stated

tim~.

A.
Q.
A.
Q.
A.

Nine o'clock.
Was that what time the dance was?
That's the time the orchestra gets there.
Did you find whether they were going to have the dance Y
·Yes, sir.
Q. Did they, or not Y
A. They had a dance.
Q. Were you there Y
A. No, sir.
Q. You planned to go?
A. ·Yes,sir.
Q. Now, do you recall-Where were you going when you
were going north?
A. Going to Harborton.
Q. Wouldn't it have been closer to have gone the Belle
Haven wayY

I
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A. What do you mean? You mean to· go through the town
of Belle Haven!
,
Q. ·Yes.
page :65 ~ A. I do go that way some time, but if I am not
,
trying-If I am in a hurry, the road is better, and
I can go up the highway and cut through.
Q. !Were you in a hurry this day!
A. I wanted to get home as quick as I could.
Q. :You weren't driving fast, though?
A. I never drive fast.
Q. You weren't in much of a hurry then, were you 1
A. :If you are going to speed, you better stay where you
started from.
Q.l And this was four o'clock, or a little after, and you
didn't have to go to the dance until nine Y
A.! That's right. I wanted to get home and work on my
boatJ
Q. i Do you remember meeting Sergeant Magette, or a
police car, as you proc.eeded north Y
A.: No, sir.
Q. What do you remember about seeing a police carY
A.l When I first saw it, I didn't know it was a police car.
It had no markings on it, but I turned to observe it, and saw
tha.t it was.
Q.: Did you see it back there Y
I
A. I saw Trooper Ross jammed right under my
page 66 ~ rear door.
I
Q. See his lights on?
A~ No, sir.
QJ You said you cheeked the rear view mirror, and saw his
headlight and the hood of a car 7
Al I saw the headlight, and part of the hood.
Q~ Through the rear view mirror?
A~ No, the side mirror. On a compact, it is very low.
Ql You said you checked the rear view mirror, but you saw
·
him in the side mirror Y
Al ·Yes, sir.
Q: Had yon paid any attention to anything on the road behind you during that mile and a half?
A. Not necessarily. I had no reason to. I was trying to
get a weather report on the radio, and didn't have no reason
to lpok in the rea.r view mirror except when I got ready to
make a left-hand turn.
Q. Where were you planning to make your left-hand turn f
1

I

I

1

i
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A. I guess it was approximately-

Q. You guess it was approximately. Can't you:Mr. Mapp: I object. He doesn't know the exact words;
and he is confusing him:Mr. Bloxom: I asked where he had planned to make the
left-hand turn, and he said approximatelypage 67 r Mr. Mapp: I think it is improper.
A. The left turn is half a mile south of Keller.
Mr. Bloxom:
Q. Did you look in your rear view mirror before you got
ready to make the turn Y
·
A. Yes, sir.
,
·Q. Even though the road was perfectly straight, and you
weren't going to turn at that time 1
A. I was going to pull in the center and give a· signal, but
when I looked in the side mirror, this car was right on top of
me.
Q. And that shook you up Y
A. I think it did. It scared me to death, and I think it
would scare most any people.
Q. What did you do after you saw this car there Y
A. I turned around and looked at it to see who it was and
what was coming off.
Q. You just testified that 'vhen you turned and looked, the
Trooper bent his head like he wanted you to stop. Is that
right~

A. He nodded like this, and I thought he did.
Q. You weren't so shook up that you didn't see
page 68 r the Trooper, and know what he wanted you to do,
were you?
A. Yes, but he scared me.
Q. Then you knew that he wanted you to stop!
A. I was under the impression he did, yes.
Q. Can you give any reason for driving partially in the
center laneY
A. No. The only ·reason:_I am not saying I didn't cross
the white line. The wind 'vas blowing northeast, and I was
working on the radio in the center of the car, and I could
have got over the white line.
·
·
Q. The wind blew you into the middle laneY
A. I am not saying that, but those little cars don't handle
like a standard automobile, and wind does affect them.

!
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Q. Would the wind affect your car that dayf
A. I would say so.
Q. Had you had trouble driving before that day?

A. Yes. I had trouble with the wind bothering me, yes,
sir.
Q. Now, after you turned around and saw the Trooper, and
he bent his head like he wanted you to stop-At that time,
were you in the right-hand laneY
A. Yes, sir.
Q. After seeing· the Trooper bend his head, you
page 69 ~ then went across three lanes and over into the left;
hand lane. Is that right Y
A. I am not for sure about that. Trooper Ross says that
I did.,
Q. Po you deny you did Y
A. No, sir.
Q. rou were not hurt at that timef
A. No, sir, .but I was scared.
Q. So scared that you ·didn't remember what part of the
road you were on 7
A. No, sir. I could have swung the wheel when I turned
quick' to look at him.
.
Q. !Did you, ·Or didn't you f
A. I probably turned the wheel when I turned to look back
at hlrh.
Q. .Turned the wheel to the left?
A. ,Yes.
Q. !And went all the way across that thirty-three foot highway?'
A. T don't know.
Q. :Did you run off on the left-hand side f
A. IN o, sir, I don't remember it.
;
Q. Remember a crape myrtle bush?
page 170 ~ A~ No, sir. The car had no marks on it from any
bush.
Q. jDo you remember going back across the road?
A. ,I pulled up to stop, and that is when I hit the pole.
Q. jWell, now-:A. :My foot shpped off the brake.
Q.ji think you testified a minute ago that your feet could
have;had grease on them. Is that right?
A.j Well, I work in. a garage.
Q. ~Did they, or not, have grease on them.
A.j That I can't swear to.
Q. ;You don't knowY
I
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A. No.

Q. So it couldn't have had grease, as well as it could have
had grease?
A. But that clutch pedal and accelerator is awful close together.
Q. How long had you had that car?
A. I had seven thousand miles on it. Practically new.
Q. After you went down in this ditch, do you remember the
Sergeant trying to help you out of the carY
A. I remember him talking to me, and I couldn't answer
him.
page 71 ~ Q. Didn't you say ''Let me alone,'' or words to
that effect?
A. I don't know.
Q. Do you remember the officers helping you out of the
car?
A. No, sir.
Q. Do you remember, after you got out of the car and on
your feet, what happened Y
A. I remember Sergeant Magette saying something about a
driving license, or Trooper Ross, one or the other, and I had
so much junk in my pocket-! always do.
Q. Were you able to get your driver's license, and give it
to the officers 1
A. I think so.
Q. you think so'
A. After a while.
Q. You remember that, don't youY
A. Vaguely, yes.
Q. But you don't remember, even vaguely, what was going
on otherwise. Is that correct?
A. No, sir.
Q. Do you remember, vaguely, the officer helping you from
your car to his car 7
A. No, sir.
page 72 ~ Q. No vague recollection of that?
A. No, sir.
Q. Do you remember refusing to get in the Trooper's car?
A. No, sir.
· Q. Remember bracing your hands against that car, andrefusing to get it?
A. I don't usually argue with them, anyway.
Q. Remember the Sergeant telling you to get in, and saving
that he didn't want to use force Y
•
A. No, sir.

I
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Q. Remember when you got in?
A. No, sir.
Q. Were you bleeding anywhere?
A. No, sir, not then.
Q. Do you remember what the officers said to you?
A. No, sir.
Q. In other words, your testimony is that you were in very
bad c:ondition, and didn't know much what was going on?
A. ,That's right, sir.
Q. Remember getting up here to jail?
A. ,Vaguely, yes, sir.
Q. Do you remember vaguely that you had to be helped up
i
those three steps 7
page 73 ~ A. No, sir.
I
Q. You don't remember that?
A .. No, sir.
Q. :What do you remember, then-after you got to the
jail-+.anything?
A. No, sir.
Q.IYou do not?
A. No, sir.
Q.\ Were you arrested?
A. ,I was given a ticket.
Q.l How long did you stay at the jail?
A. I don't know, sir.
Q. i You know you were at the jail?
.A. No, sir.
Q.. You didn't know you were at the jail?
A.: No, sir.
Q. Did you ask anybody where you were?
A.i No, sir.
Q.. You had no ieda where you were?
A.j No, sir. I was-Everything was vague like. I was in a
daze~

Q.i Not

page
1

A.

Q.l

A~

Q.i

A~

O.j
A.
I

so vague, though, that you didn't know you had a
ticket for drunken driving, were you?
74 ~ A. I didn't know that until I got home.
Q. Just knew you had a ticket?
Yes.
Do you know what you did at the jail Y
No, sir, I don't remember.
Remember making three phone calls?
No, sir.
You have no recollection of making those phone calls Y
No, sir.
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Q. Would you deny you made them T
A. Yes, sir.
Q. You deny that you made any phone calls'

The Court: Don't do any signalling. Don't signal to
the witness.
Mr. Bloxom: Your Honor, I wasn't- .
The Court: No, it was the gentleman behind you.
A. I don't remember making them.
Mr. Bloxom:
Q. Do you remember any difficulty you had about a bond,
or anything like that Y
A. No, sir.
Q. Who brought you to jail'
page 75 r A. Trooper Ross carried n1e home.
Q. Did he carry you to jail Y
A. Evidently, yes, sir.
Q. Did you ever tell Trooper Ross that you were hurt?
A. No, sir.
Q. Or injured 1
A. No, sir.
Q. Did you have any marks on you at that time?
A. No, sir.
Q. You claim that the mark on your head was made in this
accident?
A. Yes, sir.
Q. Don't you think that would have been visible to Trooper
Ross at that timet
A. I don't know. It should have.
Q. You never called his attention to it?
A. No, sir.
Q. Do you have any idea how long he was 'vith you?
A. No, sir.
Q. Would it have been an hour or more?
A. I don't know.
Q. And you went home, and after you got home,
page 76 r you decided you were hurt, or realized you were
hurtY
A. I felt Hke I was smothering, and went to the sink, and
washed my face with cold water, and blood ran out of my
nose, and I felt relieved.
Q. What time was this?
A. I couldn't tell you exactly.
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Q. rou were home at that time¥
A. !Yes, sir.
Q. Where was your wife 7
A. IMy wife had slipped out. She was not at home. S.he
had gone to get groceries.
Q. iYou live in Harborton Y
A. :Yes, sir.
Q. When she got back, did you make a request to go to a
doctor?
A. :No, sir.
Q. This was Saturday. What did you do Saturday night!
A. !I had a headache, and didn't feel very good, and she
wasnJ't feeling too good, and we didn't go to the dance.
Q. W as the reason you didn't go to the dance, your feelings, jor her feelings?
A. !A little .of both.
1
Q. You could have gone if your wife had been up
page, 77 } to it, couldn't you, Mr. Doughty?
A. No, sir, I wouldn't have gone.
Q. Well, now, I believe there is some evidence that your
wife jWas going to the hospital, or would go to the hospital a
day or two later. Is that correct?
A.jYes, sir.
Q. 'When did she go?
I think it was perhaps the next week.
Q. You think it was. Do you know when she 'vent f
A.j The next week.
Q. 'During the next week, or a week later?
A. I think during the next week. I am not for sure, but
she was ill the whole time until she did go.
Q. !Well, had she been ill prior to that time?
A. :She had an operation six months before, but, I mean,
she wasn't iH when I went to work Saturday morning.
Q. ,'Not too ill for you all to plan to go to the dance at the
Moo~e Hall on Saturday night. That is a fair statement, isn't
1

!,

A.l
'1

1't~•

I

A.(Yes.
Q. 1How did you feel on Sunday?
A. Pretty rough.
Q. Did you go to the doctor?
page! 78 ~ A. No, sir.
Q. Why?
A. I Well, she was sick, and she had to be carried to the hospitai~1: for examination.
Q. When?
I
I
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A. I think that same Sunday.
Q. Who carried her Y
A. I did.
Q. Did you drive down there Y
A. Yes, I did.
Q. By yourself Y
A. I think somebody-my oldest boy-went with me.
Q. You think-did he, or not Y
A. I am not for sure.
Q. You are sure that you drove her to the hospital on Sunday?
A. Yes, sir.
Q. And when was it you :finally got around to going to the
doctor?
A. It was approximately ten days later, I guess.
Q. Did you work that following week!
A. Yes, sir.
Q. Have any trouble Y
page 79 ~ A. I had a headache.
Q. But you didn't go to the doctor?
A. No, sir. I had other things to think about besides myself.
Q. And then ten days later you went to the doctor?
A. (No answer).
Q. Do you recall, Mr. Doughty, making this statement to
Trooper Ross-Do you recall asking him if we couldn't do
something about this Y
A. No, sir.
Q. ·You don't.A.. No, sir.
Q. Would you deny that you made that statement!
A. Yes, I would deny it.
Q. This being made at the jail?
A. No, sir, I don't remember.
Mr. Bloxom: That's all.

RE-DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Doughty, did you know what you had until you
finally did talk to the doetor Y
A. No, I didn't know. Just figured I had a. slight headache,
or somethin~. I just didn't know. That's all.

I
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page 80 ~
WADE LONG,
;,
a witness called in be'half of the defendant, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.

By 1\ir. Mapp:
Q. State your name, please?
A. Wade Long.
Q. Where do you live?
A. Belle Haven.
Q. On August 26th of last year, in the afternoon, did you
see an.d talk with Mr. Doughty here?
A. Yes, sir, I did.
Q. ~d where did you see him?
A. He came to my service station and asked me to go to the
office of Kellam Distributing Company with him. I am parts
manager for Kellam Distributing, and he asked me to get
some ]parts for Mr. Irving Spence's car.
Q. Did the two of you go over there?
A. That 's correct.
Q. iWas Mr. Spence with you?
A. Mr. Spence was 'vith us.
Q. [)o you know what time that was Y
A. Shortly after three o'clock.
page j81 ~ Q. Were you close enough to Mr. Doughty that
·
you could smell his breath?
A. ii was. The counter is about this wide.
Q. Did you smell any odor of alcohol?
A. ji could not.
Q. Could you have if it was there?
A. I should have, I think.
Q. IDid you notice anything unusual about his walk, or his
conversation, or anything that would call your attention to
him?l
A. ·Not a thing.
Q. IDid he appear normal?
A. Perfectly normal in every respect.
Q.jWould you kno1v about the weather that weekend?
A. Well, as I can remember, it was windy. We were talking ~bout fishing the next day, and we said the wind was
northeast, and would be tomorrow.
Q.jAnd you had this conversation with him while you were
getting the parts ?
A.!Yes.
1

1

1

I
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Q. When he and Mr. Spence left, did they leave with the
parts they came after Y
page 82 ~ A. With a coil and a set of points for Mr.
Spence's car that was broke down on Occohannock
Neck. Is it turned out, I think it was just a wire.
Mr. Mapp: I would like to reserve the right to call him as
a character witness.
The .Court : You may.
CROSS EXAMINATION.
By Mr. Bloxom:
Q. You say you saw him after three o'clock!
.A. Yes, sir.
Q. How do you place the time Y
A. We close at one, and I had been to the service station
and I looked at the clock and said it was three o'clock, and
here I have to go back again.
Q. And this accident occurred at four-thirty!
.A. I didn't know what time it occurred.
Q. You recall the fact that the wind was blowing northeast. Was it blowing to any appreciable degree!
.A. I couldn't say how hard. Usually when it blows northeast, it is fifteen to twenty miles.
Q. Maybe not fit for fishing, but it wouldn't take an automobile off the road, would itY
page 83 ~ .A. No, I wouldn't say that.
Q. Did you notice anything unusual about the
wind?
.A. Nothing but being a little strong, and northeast.
Q. You said that if he had had a drink, you would have
noticed it. If this man had had vodka, would you have noticed that'
A. I couldn't smell it. If it was one drink, I wouldn't have
noticed.
Q. Vodka has no odor or smell, does it?
A. I don't think it does.
Mr. Bloxom: That's all.
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I

IRVING W. SPENCE,
a witness called in behalf of the defendant, being first duly
sworn; testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp:
Q. ~tate your name, please 7
A. Irving W. Spence.
Q. Where do you reside t
A. Oakland Park, just outside of Exmore.
Q. On August 26th, 1961, in the afternoon thereof, did you
see Mr. Doughty here, the Defendant?
\
A. Yes, sir.
page 84 ~ Q. Tell the Court, if you w·ould, where you did
·
see himf
A. I was down to Jamesville to carry a motor to Billy Floyd
Surltli, and coming back my car cut off.
Q. Where?
A. In front of Lin Kilmol) 's, the other side of the church.
Q. What town is that?
A. if amesville.
Q. What did you do Y
A. I raised the hoodQ. ~ot what you did in detail. When did you see him 7
A. [ hitch-hiked to Exmore-to Belle Haven Siding·-and
run into him a.t Belle Haven, and asked him, what are you
going; to doQ. Don't go into any c.onversation you had. Did you get
him to go back with you?
A. Yes, sir.
Q. 1Were you with him for much time-How long were you
with him, approximately?
.
A. 1Well, I don't know. We got Mr. Long to open the place
to get us parts.
Q. About when was that, to your best estimate?
A. About three o'clock.
pag·e .85 ~ Q. Wbere did you go then t
A. To the parts department, and Mr. Long got
the e:Oil and some wire, and points, and then we went to
Jam~sville in his car.
Q. ,When you arrived there, what did you do?
A.[He fixed the car, and then he followed me on out to Exj
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Irving W. Spence.
more to see if it was going all right, and that was the last I
saw him.
Q. Now, during the time you ·were with him, did you smell
any odor of alcohol on his breath~
A. No, I did not.
Q. Did you see him stumble or stagger, or do anything to
call your attention to the fact that he had had anything to
drink?
A. No.
Q. Did you have anything to drink?
A. I don't drink.
Q. ·You would have smelled it if he had had anything?
A. I think so.
Q. Who drove-you, or he?
A. He drove.
Q. Did you see anything wrong with his driving?
A. No, sir.
page 86 ~ Q. What time was it when you came back Y Why
did he follow you back?
A. To see if the car was going to act all right. It was a
shorted wire on it.
Q. What time would you say you all separated?
A. I woufd say twenty minutes after three. It didn't take
many minutes to put the wire on. It was somewhere along in
there.
Mr. Mapp: That's all.
CROSS EXAMINATION.
By Mr. Bloxom:
Q. You say you leff him about twenty after three?
A. That's about right.
Q. And you didn't see him again that night Y
A. No, sir.
Q. Did you notice anything unusual about the wind that
day?
A. No, sir, I didn't.
Mr. Bloxom: That's all.
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page 87 ~
LELAND GUY,
.
a witness called in behalf of the defendant, being
first ~uly sworn, testified as follows :

DIRECT EXAMINATION.
By J\lfr. Mapp:
Q. State your name, please, sir Y
A. ~eland Guy.
Q. Where do you live?
A. Back of the Moose Home, in a trailer.
Q. What is your occupation-what do you do Y
A. Steward of the Moose Hall. I also drive a bus.
Q. A school bus?
A. Yes.
Q. Mr. Guy, did you see James Tankard Doughty on August ~6th, 19617
·
A. I couldn't swear to the date, but I see him on the Sa turday question that he had the accident.
Q. You didn't check the date, but you know it was that day
he llad the accident?
A. 1¥es.
Q. Mr. Guy, what time did you see him?
A. [ seen him once, give or take five minutes, around four
o'clock.
page ,88 ~ Q. What did he do at the time you saw himf
A. At this particular time?
1
Q. iYes. The first time you saw him.
A. He came to the place to check a bottle.
Q. iWho did he check the bottle with?
A. 1Withme.
Q. Was the bottle opened, or not opened f
A. iNever been opened.
Q. iWhen you said you were steward there, you are the
manager there, are you not, in a sense!
A. !That's right.
9· ~nd it is your duty to check in the bottles the members
br1ng there!
A.jYes.
Q. 1At t~at time, were you close to Mr. Doughty-did you
get near
him!
A.j:A counter separated us was all.
Q. ,Had you had anything to drink yourself?

in

!
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Lela;n,d, Guy.
A. No, sir.
Q. At that time, did you smell any odor of alcohol on Mr.
Doughty?
A. No, I didn't.
Q. See anything unusual, or was there anything
page 89} that called your attention to him that he was not
perfectly normal at that time f
A. No.
Q. Did you observe him walk f
A. He didn't stagger. Just checked in the bottle.
Q. You saw nothing unusual?
A. No, sir.
Q. When did you next see him Y
A. Approximately fifteen minutes later. I won't swear to
the time.
Q. You weren't keeping time, were you?
A. No, sir.
Q. So you saw him a little later Y
A. Yes, sir.
Q. What did he do then, and what did you do?
A. He wa:lked in, and I asked himMr. Bloxom: I object to what this man said.
Mr. Mapp:
Q. Did he make an inquiry about any event that was going
to take place, or that had taken place?
A. He asked about some disturbance we had with the orchestra for thatpage 90

~

Mr. Bloxom: If your Honor please, I object to
his repeating the conversation.

Mr. Mapp:
Q. He made inquiry concerning the dance. Is that what you
are testifying Y
A. Yes.
Q. What did he then do Y
A. He said he might as well take a drink, and he said, give
me my bottle and a chaser. He says, I would like a ginger ale
and my bottle, I might as well take a drink.
Q. Did you serve him the ginger ale and get his bottle for
him then?
A. I gave him the ginger ale and a two and a half ounce
glass.
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Lela;nd Guy.

Q.
A.
Q.
A.
Q.

Did you see anything unusual about him at that time Y
Never noticed nothing.
Did he take a drink there T
[ don't know.
How long did he stay there T
A. lNot over fifteen minutes. I won't say just how long, but
I know I closed the place at four-thirty.
·
Q. You close at four-thirty, and he had gone
page i 91 ~ then T
A. He left when I shut the door.
Q. jYour Moose Hall is at Belle Haven Siding!
A. Three hundred yards south of the street to Belle Haven.
Q. pn what route Y
· ·A. !Route 13.
Q. :When you took the bottle back from him, did you notice
the amount he had taken out Y
A. didn't measure it, no, sir.
Q. 1Was
there much gone
out of it 7
I
.

:I

Mr. Bloxom : Just a minute. He said he didn't measure it.
He doesn't know.
Mt;. Mapp: He saidThe Court: He said he took the bottle of whiskey. and a
glass! to him, and he didn't see how much he drank.
M~. Mapp: He said he took the bottle backA. ·I said I didn't see him take a drink, but I could see how
mucJi was in the bottle when he put it back in his locker.
Q. How much would appear to have been taken out of that
bottleY
·
.A. I would say that much.
page 92 } Q. Could you put that in ounces Y
A. A maximum·of three. ·
1

I

.

1

i

M~.

Mapp: Your witness.
CROSS EXAMINATION.

By Mr. Bloxom:
Q.l A maximum of three ounces Y
Mr. Mapp: Wait a minute. Could it have been lessf
·TJie Court: You have disqualified him right now.

52

Supreme Court of Appeals of Virginia
Leland Guy.

Mr. Bloxom:
Q. It could have been a little more¥
A. In my judgment, it was a maximum of three.
Q. It could have been four ounces, as well as three Y
A. I don't think so.
Q. How many persons were present in that Moose Hall at
that time-Who else was there, and how much did each one
have to drink'
A. There was Mr. Beasley.
Q. N arne all the people that were there¥
A. A Mr. Kellam.
Q. Who else?
A. And a Mr. Parks, I think. To my knowledge, they
weren't drinking whiskey. They were drinking
page 93 ~ beer.
.
Q. How many people were there Y
A. I think that's all.
·
Q. And you are able to say how many people were there
seven or eight months later?
A. That's all I remember.
Q. Do you also remember how much eacl1 of those people
had to drink Y
A. No, sir.
Q. How do you remember so clearly wha.t this man had¥
A. He was drinking out of the bottle. They had beer.
Q. Did you serve anybody else whiskey?
A. I don't know.
Q. You have a club license 7
A. Yes.
Q. And people bring their own bottles, and you give them
the bottle when they want it, and they use whatever they want
out of it?
A. That's right.
Q. This club is very near his place of business, isn't it Y
A. Not too far.
Q. H-ow farY
A. I would say the same distanc.e from his place
page 94 r of business, tha.t it is from the corner of the road.
Q. Within a couple of hundred yards?
A. Three hundred.
Q. And you live right there, also Y
A. Back of it, in a trailer:
Q. You and Mr. Doughty are good friends?
A. So far as I know.
Q. You know him very well 7
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Billy Copes Kellam.
I

A. 11 don't know what you call very well. I been knowing
him quite a while.
Q. Do you see him very. frequently?
A. IAt times. I haven't here lately. I do my work.
Q. You have seen him in the Club, as a member of the Club,
haven't you?
A. 0h, yes, sir.
Q. And he has a bottle there?
A. Did have.
1

1

I

Mr. Bloxom: All right, sir. That's all.
!

page 95

~

BILLY COPES. I(ELLAM,
a witness called in behalf of the defendant, being
first duly sworn, testified as follows :
1

I

DIRECT EXAMINATION.
By Mr. Mapp:
Q. State your name, please?
A.j Billy Copes Kellam.
Q. ,How old are you Y
A.' Thirty-three.
Where do you reside?
A., Exmore.
Q.l Do you know Mr. James Tankard Doughty Y
A. Yes, sir.
Q.j Did you see him on August 26th!
A. •I saw him on Saturday. I don't know whether it was
the 26th of August, 'or when it was.
Q. Was it the same day that you found out later that he
had an accident?
A.! Yes, sir.
Q. i Where did you see him Y
A.i At the Moose Home at Belle Haven.
Q. Would you know approximately what time it
page 96 } wasT
A. Well, somewhere around four o'clock, I
guess. Somewhere in there.
Q.! All right, now, tell the circumstances. Did you arrive
firs~ or did he arrive ·first 7
AJ Well, I think I was in there ahead of him.
Q.l All right. When you saw him in there, what did he do,
and tell the Judge and the Jury exactly what happened at that
timej?
1

Q.j

1

1

j
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Billy Copes Kellam.
A. 'Veil, he walked in and saidMr. Bloxom: I object to anything this man said. We have
been going down that road for at least the last half hour.
Mr. Mapp:
Q. Tell it without saying what was said. Yon are not supposed to quote somebody else.
A. All I know is, he walked in there.
Q. What did he get Y
A. A bottle of whiskey.
Q. What did he do Y
A. Taken a couple of drinks.
Q. Did you notice the amount he drank Y
A. No, sir, I didn't.
page 97 ~ Q. Do you mean two, or three, or one, or six¥
The Court: A couple means two in this language.
Mr. Mapp: If he means two, that is my definition. Maybe
the J nry might have a different definition.
A. He had two.
Q. Did yon notice the size of those drinks 1
A. No, sir, I didn't.
Q. Mr. Kellam, what was your condition-were you sober?
A. Well, I had drank one beer. That's about all. I had
just gotten there.
Q. And did you notice when he came in what his condition
was at that time Y
A. Didn't look like to me there was anything wrong with
him.
Q. How long did he stay there Y
A. Not over fifteen minutes.
Q. Did he take the bottle out with him when he leftY
A. No, sir. Left the bottle to the Moose Home.
Q. Did you. see him when he left-see him walk Y
A. Yes, sir.
Q. Were you talking with him when he left T
A. Yes, sir.
.
Q. Wha.t was his condition, when he left, as to bepage 98 ~ ing normal, or abnormal Y
A. He was norm~l, rar as I know. Far as I could
see.
Q. Did you see him approach Route 13 Y

i

J~n1es
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Billy Copes Kellam.
A.

~es,

sir.

Q. Tell the· Jury what he did 1

A. He stopped. A car went by, and he pulled out, like anybody else.
Q. Which way did he go 1
A. He went north.
I

Mr. Mapp: That's all, thank you.

CROSS EXAMINATION.
By Mr. Bloxom:
Q. Who was this Mr. Parkes that was there Y
I

Mr. Mapp: He will be here.
I

A. Johnny Parks.
Q. Which way did he go when he left?
A. Well, I was with him in the same car with him.
Q. Which way did the other people goY
A. Harvey Beasley and Johnny Parks and me were all in
the same automobile.
Q. "Wbich way did the other people go?
A. I don't kno,v.
page 99 ~ Q. What did you see 1
A. I don't know whether anybody else was there,
or not,-it might have been.
Q. Are you able to say how many people were there 7
A. Four, I guess. Four -or five.
Q. Could it have been more?
A. Approximately four or five.
Q. You remember seeing this man come in, take a couple of
drinks, and stay a few minutes, and walk out, and turn north?
A. Yes, sir.
Q. And you were inside 1
A. Yes, sir.
Q. You were paying more attention to Mr. Doughty than
you w~re to the other people drinking around you?
A. I was sitting beside the window.
Q. Where was he when you were having beer f
A. To the corner of the bar.
Q. How far was that from you Y
A. Not very far.
Q. 'l'hat doesn't tell much.
I

j
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Dr. Wayne Mears.
page 100

r

A. From me to that lady.
Q. And you are able to say how many drinks he·

had?
A. I was in the same building, and able to turn around, and
l<>ok.
Q. You are telling this Jury on your oath that this manthat you know this man had two drinks, and that's all1
A. That's right. I was right beside him.
Q. What size were his drinks?
A. I wouldn't know.
Q. What kind of glass was he using?
A. About a two and a half ounce glass.
Q. Who filled it-Mr. Doughty, or the bartender?
A. Mr. Doughty poured his own drink.
Q. How much did he pour in each of these glasses 7
A. I would be afraid to say.
Q. You said you were looking right at him.
A. Not every minute.
Q. You don't know whether he filled the glass all the way,
or not, do you?
A. No, sir.
Q. If he had filled it both times, that would be five ounces
of whiskey, wouldn't it?
A. Yes.
Mr. Bloxom: That's all.
Noon ·recess.
page 101

~

Mr. Mapp: If your Honor please, I would like
to take Dr. Mears out of order.
The Court: Yes, sir.

DR. WAYNE MEARS,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Doctor, state your name, please?
A. Wayne Mears.
Q. Where do you reside Y
A. Belle Haven.
Q. And what is your profession, sir Y
A. I am a medical doctor.

I

James Tankard Doughty v. Commonwealth of Va.

57

Dr. Wayne Mears.
Q. Doctor, where did you receive your medical trainingY
A. Medical College of Virginia, in Richmond, andMr. (Bloxom: I will be glad to admit the qualifications of
the witness.
Mr.

~Iapp:

Q. How long have you practiced Y
A. ~ight years.
!

page 102
1

~

Q. Do you kno'v James Tankard Doughty here f
A. Yes.
Q. And that is Mr. Doughty that is sitting here

by 1ne?
A. Yes.
Q. Did you talk to Mr. Doug·hty about injuries he received,
or did the discuss with you anything about injuries he received
in an accident'
A. Yes, that is correct.
Q. 1Did
Mr. Doughty explain to you what his injuires weref
I
J\£r. 1Bloxom: Just a. minute. I object to anything Mr.
Doughty told the doctor.
The, Court: That is correct, sir.
Mr.[ Mapp: As a resultThe: ~Court: Examine him, and let him tell the Jury and
the Court what he found.
I

Mr. Mapp:
Q. What did you find in examining Mr. Doughty?
A. To clarify this, I never saw Mr. Doughty professionally
in my1 office. I went to his shop to see about my car, and he
told ~e about this accident, and asked me about his headaches,
and he had a lump on his temple that he showed me.
Q. As a result of this, what did you advise him he had had Y
!

page 103
Mr. Bloxom: I object as to what he advised
1 ~ M,r.
Doughty. He can only testify to the results
of his examination.
1

I

I

Mr. Mapp:
Q. f\.s a result of your examination, what is your medical
opiniqn as to what Mr. Doughty could have suffered from.
I

Mr.' Bloxom: I object to what he could have suffered from.
If the doctor knows what he suffered from, he can so state.

58

Supreme Court of Appeals of Virginia

Dr. Wayne Mears.
He might have had hydrophobia.
The Court: ·When was this, in reference to the accident!

A. I am not quite sure. Ten days or two weeks later, approximately.
The Court: Would you testify to what his condition was
when you saw him Y
A. Well, I noted this contusion he had on his forehead-his
temple-and he explained about the headac.hes. He was asking me about it, and if such a thing could come from a blow
on the head.

Mr. Mapp:
Q. What medical term do you use-What V.rould we laymenThe Court: What was he suffering fron1Y
page 104

~

Mr. Mapp:
Q. What is the medical term Y
A. Assuming he was in an accident, which he stated to me,
it could have been from a. concussion. Headaches are common
after a concussion.
Q. Now, Doctor, could you explain to the Jury what are
the commonest symptoms of a concussion, resulting from a
blow on the head?
Mr. Bloxom: If the doctor can state tha.t this man had a
concussion, then it is proper evidence, but it is not proper to
show what he could have had at that time, nor what the
symptoms of a concussion are unless the doctor knows that
he had one.
The Court: He said he could have sustained a concussion,
assuming the fact that he was in a.n accident.
Mr.Mapp:
Q. What are the common symptoms of a concussion?
The Court: I thought the witness said, and the doctor
said that he had a headache. He saw this lump on his head,
and he told him he had been in an accident. He
page 105 ~ may be limping, or not know how to walk, or what
not.
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Dr. Wayne Mears.
Mr.; Mapp: I believe, as a qualified doctor, that the defense
has af right to ask a doctor what are the medical symptoms
of a concussion; just as a medical fact. If a man had his arm
cut off, what are the symptoms?
Th~ Court: The point I am making is the doctor has testified to that.
Mr.j Mapp: No. He saw him several days laterThe Court: Ten days to two weeks later.
Mr~ Mapp: I have removed from that, and I am going just
as if I took a qualified doctor off the street, and asked him as
a. medical expert what are the symptom~ of a concussion.
The Court: The Court is going to sustain the objection,
Mr. Mapp.
Mr. Mapp: ~fay I note an exception, your Honor? Because
the eVidence is to the effect that the defendant did receive a
blow bn the head, from which h~
MrJ Bloxom: Please, if you don't mind, let's have this out
of th~ hearing of the Jury.
Mr. Mapp: In_which he be~ame dizz~ couldn't
page i106 ~ hear well, and was otherwise Inca~~e.d._Th_ese
thi,rig:s beiilg similar to tlie sa.meacts that result
from drunkenness.
r

1

~
I

Q. ~ctor, is there any_sjmilarity beJ3ve.en_the_sym.P-toms j)f
a con¢uss1on, and that of drunkenness?
Mr~ Bloxom: I object, your Honor, on the same ground as
previously stated. Unless the doctor can state that he had a
concu~sion. There may be similar symptoms, butThe Court : Objection sustained.
Mrl Ma.pp : I except, on the same grounds previously
stated.
I

Q. [1\fr. Doughty showed you the place on his temple. Could
that have resulted in a concussion-that blow on his templeCould it cause a concussion?
A. ;Any sharp blow can cause a concussion.
Q. ;So Mr. Doughty did show you a place that was in evidenc~ several days after the accident. Is that correct f
. l\. ;Several days after, yes.
Mrl lv[app: Your Honor, I believe-The doctor is never
present when the accident occurs. The man goes in and shows
him, ~nd he says he told him it looked like a concussion to
him.
1
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The Court: Mr. Mapp, it is true that a doctor rarely is
present when a man sustains a blow, but a doctor
page 107 ~ can draw a conclusion from the evidence.
Mr. Mapp: And he drew the conclusion here
that the man had had a concussion. I want him to state what
the symptoms of a concussion are.
The Court : The Court has already said that if the doctor
testifies that he suffered from a concussion, all right.
Mr. Mapp: But a concussion is not something that you
see.
The Court: You know that, and I know that, but a doctor
is a technician.

Mr. Mapp:
Q. Doctor, can you see a concussion Y
A. Concussions-slight ones-are arrived at in retrospect.
No, sir.
Q. And derived from symptoms Y
A. From the symptoms the man had at the time, and the
way the whole situation was.
Q. What are those symptoms? If he came to you complaining of a headache-Suppose I came to you complaining
of a certain thing, and you said, Mr. Mapp, you have a
concussion, you would say that on the basis of the symptoms
I told you, wouldn't you Y
page 108

~

Mr. Bloxom: I object for the same reason. Mr.
Mapp is misstating the evidence. The doctor did
not say that he had a concussion.
The Court: I have said several times that if the doctor
said he had a concussion-if he can arrive at that. You
won't go far enough to ask him that.
Mr. Mapp: From the symptoms Mr. Doug·hty told you he
hadThe Court: Not from the symptoms. He said observation
and 'vhat the man told him. The question is, did he have concussion of the brain, or not.
Mr. Mapp:
Q. From the observation you had, and the examination you
made, could you tell whether or not he had a concussion?
A. From the story this man told me, I would derive that it
was a history of one tha.t could be concussion. That is all
I could say about that. It is nuite possible that he did have
a c.oncussion. It sounded like it to nw.
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Dr. Wayne Mears.

I

i

Mr. Mapp: On the basis of that, we would like to have the

docto~ tell usThe I Court: The

doctor has not said that he suffered from
a concussion yet. Has he?
page 109 ~ Mr. Mapp: Your Honor, it is not something
I
you see.
The Court: Let's not keep reviewing· that. It is a combination; of things.
Mr. Mapp: We except to the Court's ruling, on the grounds
above .stated. Your witness.
1

I

CROSS EXAMINATION.
By Mt. Bloxom:
Q. It could have been a slight concussion, or it could not
have oeen. Is that a fair statement?
A. That's right.
Q. And you are not able to tell this Jury, as a reasonable
medical certainty, that he had a concussion?
A. That is right, except that when I saw him he was still
complaining of headaches.
Q. ~re you able to say what caused his headaches 7
A. No. Except that he showed me the blow, which he didn't
have before the accident.
Q. Qould the headache be caused by something else 7
A. There are three hundred and some reasons for headaches~
Q. ~hen it could have been caused by some other source?
A. That's right.
page !110 ~ Q. This was ten days or two weeks after the ac!
cident that you saw him?
A. ): think that's right.
Q. Is he a patient of your's 7
A. His family are patients of mine. Mr. Doughty doesn't
get sic.k very often.
Q. )After this accident, did he ever come to your office?
A. 1No.
Q. ;Never did?
A. Never did.
Q. lAnd the only complaint he ever made was one day when
you '}rent to his garage to see about your car, and he complained to you at that time?
A. IThat's right.
Q-. !Did you advise him to have x-rays, or hospital exanlination, or further treatment?
1

1
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A. No, I didn't think it was necessary.
Q. Do you know whether or not he had been working during
the period between the accident, and the time you saw him Y
A. He was working that day. I don't know about otherwise.
1\fr. Bloxom: That's all.
page 111

~

RE-DIRECT EXAMINATION.

By Mr. Mapp:
Q. Is it not perfectly logical, and medically true, that
several days after you receive a concussion, you can work f
A. They are transient.
Q. And you can have a concussion that you don't operate
for?
A. We don't operate for concussion.
Q. Not at all?
A. Not unless you have had damage done to the brain, and
that is not a concussion.
Mr. Mapp: That's all.
RE-CROSS EXAMINATION.
By Mr. Bloxom:
Q. You are not able to say, of your own knowledge, that
this blow came from the accident-only what he told you?
A. That's right.
Mr. Bloxom: That's all.
page 112

~

JOHN LESTER PARKS,
a witness called in behalf of the defendant, being
first duly sworn, testified as follows :
DIRECT EXAMINATION.
ByMr.Mapp:
Q. State your name, please Y
A. John Lester Parks.
Q. Where do you live Y
A. Belle Haven.
Q. On August 26th, 1961, did you see Mr. James Tankard
Doughty?
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Yes.
And where did you see him Y
At the Moose Home.
De you know the time you saw him there-about what
it was Y
A. I would say between three-thirty and four o'clock.
Q. Were you at the Moose Home when he came there, or was
he there first Y
A. Yvell, I was at the Moose Home when he came in.
Q. What were you doing-How long had you been there
when he came in Y
page 113 ~ A. Oh, about fifteen minutes.
Q. What 'vere you doingY
A. Drinking a beer.
Q. "'\Vas this your first beer, or your second, or what¥
A. It was the first one.
Q. Niow, did you see him come in?
A. "Y;es.
Q. Did you notice his appearance when he came in Y Ifow
did he look to you from the standpoint of being drunk or
sober?
A. Looked all right when he came in.
Q. What did he do Y
A. Oame in and called for his bottle, and the man gave it
to him~ and he asked for ginger ale, and he got that, and he
pouredj himself a drink.
Q. What did he do then?
A. He took the drink then, and was talking to us, and I
guess he "ras around there for fifteen minutes, and then he
said he would take another and go on home.
Q·. Uid he take another?
A. Yes.
i
Q. Where were you sitting, in relationship to
page ]14 ~ where he was sitting.
A. He wasn't sitting. He was standing on the
corner~ and I was three seats from the corner.
Q. Did you see him pour the drinks Y
A. Yes.
Q. Could you say approximately how much-how many
ounce~ there were in each drink Y
A. :fell he had a two and a half ounce glass, and he poured
it rigqt around half full.
Q. ])id that both times T
A. fes.
A.
Q.
A.
Q.
t.ime

!

j

1

I
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Q. When he left, did he take the bottle with him, or check
it back in 7
A. Left it on the bar, and told the man to put it back in
the place he got it from.
Q. Did you see him when he went out Y
A. Yes.
Q. Was he staggering-how was his attitude T
A. No difference behveen the way he come in. Walked on
out and got in his ear, and I heard him pull off.
Mr. Mapp : That's all.
page 115

~

CROSS. EXAMINATION.

By Mr. Bloxom:
Q. You are able to say that he had two drinks T
A. Yes.
Q·. No more?
A. Not while he was there.
Q. Were you there the whole time he was there?
A. Yes.
Q. Well, then, you were there when he came, and there "rhen
he }e.ft?
A. Yes. While he was in there at that time, he had two
drinks. I was talking to him.
Q. And you are able to say that he had a two and a half
ounce shot glass, half full, on both occasions that he poured
a drink?
A. Yes, sir.
Q. You watched him pour it half. full!
A.. I was talking to him, and he took the bottle and poured
a drink, I would say, half full-maybe a fraction either way.
Q. If he bad two drinks, each half full, he would have had
two ~and a half ounces of alcohol at that time, if
page 116 r they were each half full 7
A. Yes.
Q. And this was three-thirty to four?
A. Between that time.
Q. You are not able to say what his condition was at fourthirty, are you?
A. No, sir, not after he left there.
Mr. Bloxom: That's all.

James Tankard Doughty v. Commonwealth of Va.

65

Harvey L. Beasley, Jr.
RE-DIRE.CT EXAMINATION.
By Mr~ Mapp:
Q. When he left there, did he proceed right on up the road 1
A. Yes, sir.
I,

Mr. Mapp: That's all.
,
HARVEY L. BEASLEY, JR.,
a Witness called in .behalf of the Defendant, being first duly
sworn,: testified as follows :1

DIRECT EXAMINATION.
By M~. Mapp:
Q. State your name, please?
A. Harvey L. Beasley, Junior.
i
Q. Where do you live 7
page 117 ~ A. Exmore.
Q. Did you see James Tankard Doughty on the
aftern(>on of August 26th, 1961!
A. Yes, I saw him that Saturday afternoon.
Q. When did you first see him that afternoon 7
A. Well, we were at the Moose Home and he came in.
Q. Were you with Mr. Parks, who just testified 7
A. Yes, sir.
Q. ~ow, when he came in, what were you doing!
A. Sitting there. 'Ve hadn't been there not over ten minute.s. We were drinking a beer.
Q. Had you had more than this ·one beer that you were
drinking when you observed him?
A. ~o, sir.
Q. WJlen he came in, did he have the ·appearance of a man
who h~d been drinking?
A. ~o, sir.
Q. Was his speech clear-Did he stagger Y
A. No, sir.
Q. What did he do 7
A. ·Come in, a.nd stood at the end of the bar. We were talk,
ing about the dance-carrying on a conversation.
page 118 ~ He asked for his bottle, and took a drink, ·and
stood around a while, and poured another drink 7
Q. How close were you to him when he was doing this Y
I

I
I
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A. Close as here to tha.t chair.
Q. Did you observe him when he poured the whiskey out
of the bottle?
A. Yes, sir.
Q. See the glass he poured it in!
A. Yes, sir.
Q. Would you show to the Jury and the Judge how much
he poured in the glass?
A. Well, I would say the glass had-well it was a two or
.a, two and a half ounce glass-Just about a shot each time
-an ounce shot each time.
Q. Your definition of a shot is what Y
A. One ounce.
Q. You saw this yourselfY
A. Yes, sir.
Q. Did he leave, and you were still there Y
A. Yes, sir.
Q. When he left, what were his actions with respect to being
sober or drunk Y
page 119 ~ A. Just like he was when he came in. Looked
all right to me.
Q. Where did he go when he left?
A. When he pulled out of the Moose Home, he 'vent on the
highway, and went north.
Mr. Mapp: Your witness.
CROSS EXAMINATION.
By Mr. Bloxom:
Q. What was going on at the Moose Home that afternoon Y
A. Not anything.
Q. Just everybody sitting around drinking?
A. I wouldn't say drinking, exactly. Some people just
come out there and carry on a. conversation, just about one
thing and another, like you do in any other group or lodge.
Q. How many people were there Y
A. Five. Four or five. Four, I guess.
Q. All four drinking Y
A. We were drinking a beer. The ·bartender wasn't drinking anything.
Q. All four drinking?
A. We were drinking a beer.
page 120 ~ Q. And you are able to say, definitely, that this
man had two drinks?

I
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A. Yes, sir.
Q. And an ounce each time Y
A. 1Yes, sir.
Q. poesn 't it strike you as a little peculiar that everybody
in your party had only one beerf
· A. Far ·as I know, in my party, yes, sir.
Q. Isn't that unusual Y
A. What do you mean Y
Q. ;!'hat everybody that has testified about being there only
had one beer?
A. We had just gotten there.
Q. What, then, did Mr. Doughty do Y
A. Come in and had a drink.
Q. i\Vhat tQ:ne did Mr. Doughty get there?
A. [We had been there about ten minutes.
Q. iWhen did you get there Y
A. [ would say about four.
Q. !And he got there about what time f
A. Well, I don't know. I wasn't watching the clock. Oh,
between quarter to four and quarter after.
i
Q. Were you with Mr. Parks~he said he got
page J21 } there between three-thirty and four.
I
A. I wasn't watching the clock.
Q. You are not ~sure of the time you arrived?
A. 'Around four o'clock.
Q. !And you were there when he arrived?
A. 'IYes, sir.
Q. And you are not able to say when he arrived Y
A. !No, sir.
Q. Or when he left?
A. It was ten or fifteen minutes after he arrived.
Mrt Bloxom: That's all.

I

RE-DIRECT EXA.MINA.TION.

By }.1:r. Ma pp:
Q. 'IWhen did he leave, approximately?
A. I would say around four-ten after-something like
that.
.

I

Mr:. Mapp: That's all.
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page 129}
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•
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The ·Court: Is there any rebuttal!
Mr. Bloxom: Yes, sir. I would like to recall Trooper Ross.
TROOPER DONALD L. ROSS,
recalled as a rebuttal witness:DIRECT EXAMINATION.
By Mr. Bloxom:
Q. Trooper Ross, in your presence, on the day of the arrest,
.August 26th, 1961, and on your way to the jail
page 130} with Mr. Doughty, did he make the •statement to
you ''Can't we do something aibout this'' Y
A. Yes, sir.
Q. Trooper Ross, were you present with him at the jail Y
A. Yes, sir.
Q. Did he, or did he not, make three telephone calls, in
your presence, from the jail, with· reference to obtaining
a bond?
A. Yes, sir.
Q. Were you present when those calls were made Y
A. Yes, sir. I dialed the phone for him.
Mr. Bloxom: That's all.
CROSS EXAMINATION.By Mr. Mapp:
Q. You dialed the phone for him Y
A. Yes, sir. lie told me what number he wanted, and I
dialed it for him.
Mr. Mapp: That's all.
Mr. Bloxom: I have nothing further, your Honor.
page 131}

INSTRUCTIONS.

The following instructions were granted at the request of
the Commonwealth:1-The Court instructs the Jury that if you believe from
the evidence, beyond a reasonable doubt, that James Tankard
Doug·l1ty did, on the 26th day of August, 1961, operate a
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motor vehicle in Accomack County, Virginia, 'vhile under
the influence of alcohol, or any other liquid beverage containing alcohol, then you should find the defendant, James
Tankard Doughty, guilty.
2-The ·Court instructs the Jury that a doubt to justify an
acquittal must be a reasonable doubt. It must not be a
doubt that is merely chimerical, or conjectural, and must be
based upon the evidence, or lack of evidence, or that is suggested by the evidence. It must be a doubt of a material fact,
or facts, necessary for the Jury to believe, to find a verdict
of conViction, and not of immaterial and nonessential circumstances.
If, after an impartial consideration of all the evidence in
the ca8e, you have an abiding conviction of the truth of the
charge~ you are satisfied beyond all reasonable doubt.
The Jury must not go beyond the evidence to
page 132 ~ hunt up doubts, nor, Qn the other hand, must the
Jury go beyond the evidence to hunt up inference
of guil~.
1

!

The !following Instruction was granted at the request of
the Defendant:1

I

A-~he

Court instructs the Jury that the law presumes
the defendant to be innocent until he is proven guilty as
charge(l in the indictment by the Commonwealth, by evidence
beyon~ all reasonable doubt, and to the exclusion of every
hypothesis consistent with his innocence. This presumption
of inndcence goes with the defendant throughout the entire
case, ·apd applies to every stage thereof, and if, after having
heard all of the evidence in the case, the Jury have a reasonable d6ubt of the guilt of the accused upon the whole case,
or as to any fact essential to prove the charge made against
him inlthe indictment, it is their duty to give the defendant
the benefit of the doubt and find him not guilty. Mere suspicion or ~he probability of the guilt of the defendant, however
strong,: is not sufficient to convict, nor is it sufficient if the
greate~ weight, or preponderance of the evidence, supports
the charge in the indictment, but, to warrant his conviction,
his guilt must be proved bv the evidence beyond all ·reasonable
doubt.
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•
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A Copy-Teste:
H. G. TURNER, Clerk.
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