IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 5997

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 9th day of October, 1964.

S. PAGE HIGGlNBOTHAM,

Plaintiff in Error,

against
COMMONWEALTH OF VIRGINIA,

Defendant in Error.

From the Circuit Court of Culpeper County
C. Champion Bowles, Judge

Upon the petition of S. Page Higginbotham a writ of error
and supersedeas is awarded him to a judgment rendered by
the Circuit Court of Culpeper County on the 8th day of November, 1963, in a prosecution by the Commonwealth against
the said petitioner for contempt; upon the petitioner, or some
one for him, entering into bond with sufficient .surety before
the clerk of the said circuit court in the penalty of five hundred dollars, with condition as the law directs; but said
supersedeas, however, is not to operate to discharge the petitioner from custody, if in custody, or to release his bond. if
out on bail.
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RECORD

•

•

•

•

•

It appearing to the Court that S. Page Higginbotham, an
attorney practicing at this bar, did on Saturday, October 26,
1963, in the case of Commonwealth v. Glenn Lawson, deliberately, intentionally and purposely exhibit evidence to the
jury hearing the case, over t'he objection of the Attorney for
the Commonwealth and in violation of the ruling of the
court; that this misbehavior occurred during this attorney's
final argument to the jury, which argument he had instructed
the Court Reporter not to take without consulting with the
Court or the Attorney for the Commonwealth; that the Court
Reporter did, however, record the objections and ruling of the
Court and did observe and make note of the incident. It is
therefore adjudged and ordered that this portion of the transcript be, and the same hereby is, hereto attacl1ed and made a
part of this order.
WHEREUPON, this day came the said S. Page Higginbotham, pursuant to verbal directions of the Court, to show
cause, if any he could, why he should not be punished for con- ·
tempt of this Court and no good cause being shown, the said
S. Page Higginbotham is summarily found guilty of contempt and ordered to pay a fine of $250.00.
It is further ADJUDGED and ORDERED that paper
designated ''Statement of Events Preceding Sentence'' and
paper containing the admonition and sentence of the attorney
be, and they hereby are, ordered filed as a part of the record
in this proceeding.

C. CHAMPION BOWLES, .Judge.
Date : 11/8/63.

•
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The foregoing are excerpts from the Record of
October 26, 1963 in the Circuit Court of Culpel)er
County, Virginia in the matter of The ·Commo'n!Wealth v. Glen
Lawson, electrionically recorded and transcribed bv tl1e un.
dersigned and duly sworn reporter.
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I, Elaine H. Helvin, certify the above excerpts are a true
and exact transcription.
ELAINE H. HELVIN
Reporter-Notary Public.
My Commission Expires January 21, 1967.
Done at Charlottesville, Virginia, October 30, 1963.
Filed Nov. 8, 1964.
page 3
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NOTES OF REPORTER-NOT RECORDED.

In the course of ·Closing Arguments of Mr. Page Higginbotham to the Jury, Mr. Higginbotham turned to the Defendant, Glen Lawson, and asked him to remove the jacket of his
suit and to roll up the sleeves of his shirt. At this point, Mr.
Reams interrupted as follows:
RECORDED: Mr. Reams: I object, Your Honor, to the
introduction of evidence not already brought out in this trial.
The Court: Objection sustained.
NOTES OF REPORTER-NOT RECORDED.
Mr. Higginbotham: (Continuing) At this point Mr. Higginbotham stated to the Jury that there could be no objection
to any person removing their jacket due to the heat in the
Courtroom, whereupon the Defendant removed his jacket and
rolled up his shirt sleeves to up above the elbow, thereupon
disclosing numerous tatoos on both arms above the elbow.
At this point, Mr. Reams interrupted as follows :
RECORDED: Mr. Reams: Your Honor, I make a motion
for a mistrial on theThe Court : Motion denied.
page 4
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STATEMENT OF EVENTS PRECEDING SENTENCE.
On Monday, October 28, 1963, the Court had this attorney's
office in Orange, Virginia, contacted and 'vas advised that he
was out of town; that on Thursday, October 31, 1963, this
attorney appeared in this Court and was immediately advised by the court that he was held summarily in contempt;
that this attorney advised the ·Court that he desired to retain counsel and that there had been "run ins" between he
and the Court before and if the Court pursued this matter
they would all be brought out; that he had planned the case
the way it was handled; WHEREUPON, he was told by the
Court that he could retain counsel, but there would be no
hearing because the Court had observed his misconduct; that
later the same day said attorney informed the Court he had
asked his law partner to confer with the Court. He was advised that the Court would be very glad to see Mr. Fry the
following day at Orange, Virginia.
Mr. Fry did see and discuss the matter with the Court at
Orange, Virginia, on Friday, November 1, 1963 and it was
agreed that Mr. Fry would be present in the Circuit Court of
Culpeper ·County on Monday, November 4, 1963 to conclude
the matter. On Monday, November 4, 1963, Mr. IIgginbotham
appeared as counsel in another case and moved the Court to
continue this matter for the reason that Mr. Fry was engaged
in the trial of a case in another Court. The Court has heard
nothing further from Mr. Fry. The motion, however, was
granted and the matter was set for trial for Friday, November 8, 1963 for hearing on the determination of the punishment to be imposed.
page 5
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Mr. Higginbotham:

The relationship between the bench and bar of this circuit
has always been extremely courteous and friendly. This relationship is of the utmost importance for the due administration of justice. When lawyers are entrusted with the
sacred obligation of defending and representing their clients,
they uniformly take this obligation seriously and exert their
every ability in behalf of their client within the recognized
rules of procedure and propriety. You have been no exception,
and the court has enjoyed trying your cases and values your
frendship. Therefore, it is with a great deal of reluctance
that it has become necessary to administer disciplinary action. My duty, however, in this regard, as Judge of this Court,
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is so plairi that it is impossible for me to shirk from performing my judicial duty.
In an argument to the jury on Saturday, October 26, 1963,
in the Case of Commonu;ealth v. Glenn Lawson, you deliberately and purposely exhibited evidence to the jury over the
objection of the Commonwealth's .Attorney and in plain violation of the ruling of the Court. This Court was so shocked
at such misbehavior by an ·attorney of this bar that immediate and prompt disciplinary action was not taken, but
upon reflection, I have decided that the instance was such a
flagrant and wilful violation of the court order, that it cannot
be excused or overlooked.
You are an able and experienced trial lawyer and know the
judicial rules of procedure as well, if not better, than the
average lawyer. Your disobedience of an order of this court
and misbehavior was not accidental or inadvertent, but was
deliberate and intentional and may have been very material
in influencing the jury verdict. If it did not, it was no fault
of yours, because you made it a very strong point in your
argument.
You were throughout the trial given courteous and fair
treatment by the Commonwealth's Attorney and the Court. If
any doubt was entertained regarding the admissibility of
certain evidence, the doubt was resolved in favor of the defendant. This was illustrated in permitting certain
page 6 ~ characteristics of the defendant to be shown in his
favor. There was no reason for you not to have
treated the court with the courtesy and respect that your
profession as an attorney and as such officer of the court demands.
Courts of record have the inherent as well as the statutorv
authority to enforce its orders and when they are disobeyed,
to punish the offender. The courts have the power and are
expected to protect the administration of justice, with a
promptitude calculated to meet the exigency of the particular
case.
Your disobedience and misbehavior having taken place in
the trial of a case and in the presence of the court, it becomes
my plain but sad duty to punish you summarily without any
further proceeding or hearing for contempt of court and to fix
your punishment at a fine of $250.00. If you express an intention to apply to the Supreme Court of Appeals of Virginia for a Writ of Error, which is your right, execution of
the sentence will be postponed for sixty days, upon the execution of a bond without surety in .the amount of $500.00.
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Otherwise, the fine herein imposed .shall be paid· forthwith
or not later than twenty-four hours from this time.
.
Filed in Culpeper County Circuit Court Clerk's Office, November 8, 1963.
MARGARET B. BROWN, Clerk.

•
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A NARRATIVE STATEMENT OF EVIDENCE
AND PROCEEDINGS.
On October 25th and October 26th, 1963, the case of Oommontvealth v. Lawson was tried in the Circuit Court of Culpeper County. Lawson was charged with attempted rape. The
Honorable C. Champion Bowles, Judge of the 9th Judicial
Circuit, presided. W. D. Reams, Jr., the Commonwealth's
Attorney of Culpeper County, represented the Commonwealth, and the defendant, S. Page Higginbotham, Attorney
at Law, represented Lawson. The Lawson case was a companion case to and arose out of the same facts as that of
Commonwealth v. Frazier which had been tried before the
above Court on June 28, 1963, involving the same type of
charge, the same prosecuting witness, the same Judge, the
same Commonwealth's Attorney and the same Defense Attorney. The Jury found Frazier guilty and fixed his punishment at 20 years in the penitentiary.
Prior to the trial of the La;wson case, the Defendant, on behalf of Lawson, employed Elaine H. Helvin, a Court Reporter whom the Defendant did not know prior to the Lawson trial, to report the case. The Court had also employed
Stuart A. Cunningham to report the case. Upon the morning of the trial on October 25, 1963, both Court Reporters
appeared. Both Court Reporters reported the case during
most of that day. The case was not concluded on October 25th
and continued on October 26th. Reporter Cunningham, who
is also County Judge of Louisa County, holds County Court
in Louisa County on each Saturday and was
page 28 ~ scheduled to do so on October 26th. It was thereupon agreed between Counsel and the Court that
only Reporter Helvin would report the case on Saturday,
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October 26th, that the Defendant Lawson would pay one day
of attendance for Reporter Helvin and the Commonwealth
would pay the other day of attendance. On Saturday morning,
October 26, 1963, some time during the trial and before argument, Reporter Helvin asked the Defendant if he desired her
to report argument of Counsel. The Defendant told her that
he desired the argument of the Commonwealth's Attorney to
be reported but that he did not think it necessary to report his
·
argument.
During the course of the trial of the case of Commonwealth
v. Lawson, the identity of Lawson was a material issue. The
prosecuting· witness testified that she identified Lawson by
hair hanging in his face and by his defective teeth. She testified that she did not remember anything about his clothing
except that he had on a short sleeved shirt. Lawson had large
tattoos on each arm which were readily apparent to observation. The Defendant, as Counsel for Lawson, knew that Lawson had these tattoos upon his arms and was aware that the
prosecuting witness had failed to identify Lawson by his tattoos. No mention of these tattoos \Vere made during the course
of the trial. The prosecuting witness did refer several times
during her testimony to the extreme short sleeves worn by
Lawson. During the course of the evidence, Lawson wore a
long sleeved shirt and a coat.
· During his argument to the Jury, the Defendant stated that
there was a more prominent method of identification of Lawson which the prosecuting witness had failed to testify about
although she bad testified repeatedly as to the matter of
identification. The Defendant then asked Lawson: to take off
his coat and roll up his sleeves. The ·Commonpage 29 ~ wealth's Attorney objected to the introduction of
evidence not already brought out in the trial. The
Court sustained this objection. The Defendant then stated to
the Court that this was not new evidence and that Lawson
might dress any way he wished in Court within the bounds
of propriety. The Defendant further stated that Lawson
might dress any way he wished in Court within the bounds of
propriety. The Defendant further stated that Lawson might
desire, on his own accord, to take off his coat because it was
extremely hot in the Courtroom. The Court made no further
ruling nor any further com.n1ent. The Commonwealth's Attorney made no further objection Lawson, ·who had already
commenced to remove his coat, continued to do so and rolled
up his sleeves, whereupon the tattoos upon his arms became
clearly visible. After the arms became visible to the Jury, the
Commonwealth's Attorney made a motion for mistrial and the
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Court overruled the motion without comment. Continuing in
his argument, the Defendant returned to the matter of the
tattoos on the arms of Lawson and argued, without further
objection from the Commonwealth's Attorney and without
any further comments from the ·Court, that the prosecution
witness had failed to identify Lawson by the most obvious
means available.
Upon the conclusion of all of the argument, the Jury received the instructions from the Court and retired to its Jury
room. Thereupon, Judge Bowles and the Defendant walked
toward chambers and Judge Bowles, in a very friendly
manner, smiled and .stated to the Defendant that he had presented a "powerful argument" in behalf of Lawson. The Jury
was out for more than two hours during which time the Defendant and Judge Bowles and other persons remained in and
around the Courtroom and chambers and engaged in general
conversation from time to time. No statement was made to the
Defendant by Judge Bowles suggesting any impropriety in
the argument.
The Jury returned a verdict of "not gllilty", whereupon
it was discharged and Court was adjourned. Judge
page 30 ~ Bowles made no statement· of any impropriety
prior to leaving the Courthouse.
On Monday, October 28th, Judge Bowles had the secretary
for the Commonwealth's Attorney telephone the Defendant's
offi.ce in Orange but the Defendant was not in. Judge Bowles
did not thereafter communicate with nor attempt to communicate with the Defendant until Thursday, October 31, 1963.
On Thurs'day, October 31, 1963, the case of Oommo'WWealth
v. Oa1npbell, a felony case, was set for trial in the Circuit
Court of Culpeper County. The Defendant represented Campbell in that case. At approximately 9:55 a.m., C. Mason
Greene, Sheriff of Culpeper County, came to the Defendant
and told him that Judge Bowles wished to see him in chambers. Thereupon, in chambers, in the presence of the Sheriff
of Culpeper County and the Commonwealth's Attorney of
Culpeper County, Judge Bowles told the Defendant that he
was going to adjudge him in contempt of Court for his conduct in his argument in the Latwson case in having Lawson
remove his coat so that his arms were visible to the Jury
after the Court had sustained the Commonwealth's Attorney's objection that there would be no new evidence presented at that time. Judge Bowles stated that he was going
to ''deal'' with the Defendant that day. There 'vas considerable conversation between Judge Bowles and the Defendant.
The Defendant told Judge Bowles that he thought it was un-
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fair to come into Court for the purpose of defending another
and have to defend himself and that it would be impossible
for him to properly represent his client under the circumstances, and requested that the matter of contempt be continued until the Defendant could obtain Counsel. Judge
Bowles stated that the matter would be disposed of that day.
He further told the Defendant that the matter happened in
open Court and that the contempt citation would be held in
open Court. The Defendant then stated that if there were to
be a contempt proceeding, he wanted a full hearing
page 31 ~ in the matter, with the right to present evidence,
including the relationship between Judge Bowles
and himself during the time the former had been on the bench.
.Judge Bowles stated that the relationship between them had
been good. The Defendant suggested that there had been
times when it had not been good. Judge Bowles stated that
there would be no evidence presented, that he had heard and
lmew what had happened and that the Defendant would not
be allowed to present any evidence. He stated that the Defendant could have Mr. Fry, the latter's law partner, present,
and other Counsel if he wished.
Judge Bowles postponed any further proceeding regarding the contempt until after the case of Co1wrnonwealth v.
Campbell had been tried and disposed of. That case consumed
the greater part of the day. At the conclusion of the above
case, the Defendant informed Judge Bowles that he had contacted Mr. Fry by telephone and that 1\fr. Fry was willing to
come to Culpeper that afternoon. ,Judge Bowles then stated to
advise Mr. Fry not to come to Culpeper that afternoon but
that he would talk with the latter the follo\ving day, November 1st, in Orange.
·
Judge Bowles talked with J\1r. Fry in Orange on Nove:rpber
1st. He stated that he would not hear any evidence but that he
would be in Culpeper on Monday; November 4th, in the trial
of a case and that if Mr. Fry wished to make an appearance
on behalf of the Defendant, he would hear him. Mr. Fry advised Judge Bowles that he would like to appear on behalf .
of the Defendant.
The Defendant was Counsel for a defendant in a criminal
case to ..be tr~ed by Judge Bowles with a Jury on November
4, 1963, in Culpeper. Prior to the trial of the criminal case, the
Defendant talked with Judge Bowles in chambers and stated
that Mr. Fry was in the Circuit Court of Madison
page 32 ~ County that mornin~ and could not conveniently be
present. The Defendant further stated that he did
not feel that he could properly handle a Jury case on the
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same day that he was to be sentenced for contempt and asked
that the contempt matter be postponed. Judge Bowles then
set the sentencing for 1 :30 p.m. on November 8, 1963, in Culpeper.
The Defendant appeared, together with Mr. Fry, before the
Court on Friday, November 8, 1963, at which time the Court
stated that while the Defendant could not introduce any evidence, he would permit the Defendant to make a statement as
to his intent in the conduct of the LQ/Wson case. The Defendant
made a statement to the Court. At the conclusion of the Defendant's statement and at the conclusion of remarks by Mr.
Fry, the Court read in open Court a prepared statement that
it has since filed with its Order and which is a part of the
record and in which statement, the Court advised the Defendant that it was summarily finding him in contempt of Court
and fixed his punishment at a fine of $250.00. At this point no
charge, pleading, process or other papers had been filed by
the Court against the Defendant. To the action of the Court,
the Defendant excepted and the Court granted the Defendant
the right to file written exceptions at a. later date. Thereupon,
the Court entered its Order of November 8, 1963 which is a
part of the record in this matter.
Tendered to the Honorable C. Champion Bowles, Judge of
the Circuit Court of Culpeper County, Virginia, this 21st
day of December, 1963, and signed by the latter this 21st day
of December, 1963.
C. CHAMPION BOWLES, Judge.
page 33

~

I, Margaret Brown, Clerk of the Circuit Court
of ·Culpeper County, Virginia, do hereby certify
that the foregoing Narrative Statement of Evidence and Proceedings was this 23rd day of December, 1963, received in the
Clerk's Office of Culpeper County.
MARGARET B. BROWN, Clerk.
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STATEJ\IIENT OF EVIDENCE.
On October 25th and October 26th, 1963, the case of Commonwealth v. Lawson was tried in the Circuit Court of Culpeper County. Lawson was charged with attempted rape. The
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Honorable C. Champion Bowles, Judge of the 9th Judicial
Circuit, presided. W. D. Reams, Jr., the Commonwealth's Attorney of Culpeper County, represented the Commonwealth,
and the Defendant S. Page Higginbotham, Attorney at Law,
represented Lawson. The Lawson case was a companion case
to and arose out of the same facts as that of Commorvwealth
v. Frazier which had been tried before the above Court on
June 28, 1963, involving the same type of charge, the same
prosecuting witness, the same Judge, the same Commonwealth's Attorney and the same defense Attorney. The Jury
found Frazier guilty and fixed his punishment at 20 years in
the penitentiary.
Prior to the trial of the Latwson case, the Defendant, on behalf of Lawson, employed Elaine H. Belvin, a Court Reporter
whom the Defendant did not know prior to the Lawson trial,
to report the case. The Court had also employed Stuart A.
Cunningham to report the case. Upon the morning of the trial
on October 25, 1963, both Court Reporters appeared. Both
Court Reporters reported the case during most of that day.
The case was not concluded on October 25th and continued on
October 26th. Reporter Cunningham, who is also County
.Judge of Louisa County, holds County ·Court in Louisa
County on each Saturday and was scheduled to do
page 35 ~ so on October 26th. It was thereupon agreed between Counsel and the Court that only Reporter
Helvin would report the case on Saturday, October 26th, that
the Defendant Lawson would pay one day of attendance for
Reporter Helvin and the Commonwealth .;would pay the other
day of attendance. On Saturday morning, October 26, 1963,
some time during the trial and before argument, Reporter
Helvin asked the Defendant if he desired her to report argument of Counsel. The Defendant told the Reporter that he desired the argument of the Commonwealth's Attorney to be
reported but that he did not think it necessary to report his
arp:ument.
During the course of the trial of the case of Commo'YIIWealth
v. Lawson, the identity of Lawson was a material issue. The
prosecuting witness testified that she identified Lawson by
hair hanging in his face and by his defective teeth. She testified that she did not remember anything about his clothing
except that he had on a short sleeved shirt upon which the
sleeves came to about one inch below his shoulders. Lawson
had large tattoos on each arm which were readily apparent to
observation. The Defendant, as Counsel for Lawson, knew
that Lawson had these tattoos upon his arms and was aware
that the prosecuting witness had failed to identify Lawson
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by his tattoos. No mention of these tattoos was made during
the course of the trial. The prosecuting witness did refer several times during her testimony to the extreme short sleeves
worn by Lawson. During the course of the evidence, Lawson
wore a long sleeved shirt and a coat.
During his argument to the Jury, the Defendant stated that
there was a more prominent method of identification of Lawson which the prosecuting witness had failed to testify about
although she had testified repeatedly as to the matter of
identification. The Defendant then asked Lawson to take off
his coat and roll up his :sleeves. The Commonpage 36 r wealth's Attorney objected to the introduction of
evidence not already brought out in the trial. The
Court sustained this objection. The Defendant then stated to
the Court that this was not new evidence and that Lawson
might dress any way he wished in Court within the bounds
of propriety. The Defendant further stated that Lawson
might desire, on his own accord, to take off his coat because
it was extremely hot in the Courtrrom. The Court made no
further ruling nor any further comment. The Commonwealth's Attorney made no further objection. Lawson, who
had already commenced to remove his coat, continued to do
so and rolled up his sleeves, whereupon the tattoos upon his
arms became c.learly visible. After the arms became visible to
the Jury, the Commonwealth's Attorney made a motion for
mistrial and the Court overuled the motion without comment.
Continuing in his argument, the Defendant returned to the
matter of the tattoos on the arms of Lawson and argued, withwithout further objection from the Comn1onwealth'.s Attorney and without any further comn1ents from the Court, that
the prosecuting witness had failed to identify Lawson by. tl1e
most obvious means available.
Upon the conclusion of all of the argument, the Jury received the instructions from the Court and retired to its Jury
room. Thereupon, Judge Bowles and the Defendant walked
toward chambers and Judge Bowles, in a very friendly manner, smiled and stated to the Defendant that he had presented
a ''powerful argument'' in behalf of Lawson. The Jury was
out for more than two hours during which time the Defendant
and Judge Bowles and other persons remained in and around
the Courtroom and chambers and engaged in general conversation from time to time. No statement was made to the Defendant by Judge Bowles suggesting any impropriety in· the·
arg11ment.
· The Jury returned a verdict of ''not guilty'', whereupon it
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was discharged and ·Court was adjourned. Judge
Bowles made no ·statement of any impropriety
prior to leaving the Courthouse. The Defendant
and Sheriff Greene were the last persons to leave the Courtroom, the Sheriff locking the Courtroom for the night as they
left.
On the evening of October 26, 1963, the Defendant told several people about the conduct of the trial, including the incident concerning the tattoo marks and the removal of the coat
and stated further that the Court had ruled with him throughout the trial, that the Commonwealth's Attorney had objected
to Lawson removing his coat but that the Court had permitted
the Defendant to have Lawson do so.
On Monday, October 28th, Judge Bowles had the secretary
for the Commonwealth's Attorney telephone the Defendant's
office in Orang·e but the Defendant was not in. The Defendant
was in his office part of that day, all of October 29th and all
of October 30th. He received no notice that Judge Bowles
had called him nor did the caller identify herself or state the
purpose of the call; he received no communication from
.Judge Bowles prior to October 31st.
·
On Thursday, October 31, 1963, the case of Commonwealth
v. Campbell, a felony case, was set for trial in the Circuit
Court of Culpeper County. The Defendant represented Campbell in that case. At approximately 9 ;55 A.M., and while the
Defendant was conferring in the conference room with Campbell in connection with the defense of the latter's case, C.
Mason Greene, Sheriff of Culpeper County, came to the Defendant and told him that Judge Bowles wished to see him in
chambers. Thereupon, in chambers, in the presence of the
Sheriff of Culpeper County and the Commonwealth's Attor:..
ney of Culpeper County, Judge Bowles told the Defendant
that he was going to adjudge him in contempt of
page 38 ~ Court for his conduct in his argument in the Lawson case in having Lawson remove his coat so that
his · arms were visible to the Jury after the Court had sustained the Commonwealth's Attorney'.s objection that there
would be no new evidence· presented at that time. Judge
Bowles stated that he was going to ''deal'' with the Defendant that day. The Defendant stated to Judge Bowles· that
after· the prosecuting witness had failed to testify concerning
the tattoo marks, he had planned to have Lawson of his ownaccord remove his coat during the Defendant's argument so
that the Jury might see the tattoos which were upon his arms
and which the prosecuting witness had failed to mention or
to identify, the Defendant having felt that the condition of
page 37
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Lawson's arJ;ns had been put in evidence by the prosecuting
witness herself. There was considerable conversation between
Judge Bowles and the Defendant. The Defendant told Judge
Bowles that he thought it was unfair to come into Court for
the purpose of defending another and have to defend himself
and that it would be impossible for him to properly represent
his client under the circumstances, and requested that the
matter of contempt be continued until the Defendant could
obtain Counsel. Judge Bowles stated that the matter would ·
be disposed of that day. He further told the Defendant that
th~ matter happened in open Court and that the contempt
citation would be held in open Court. The Defendant then
·stated that if there were to be a contempt proceeding, he
wanted a full hearing in the matter, with the right to present
evidence, including the relationship between Judge Bowles
and himself during the time the former had been on the bench.
.Judge Bowles stated that the relationship between them had
been good. The Defendant suggested that there had been
times when it had not been good. Judge Bowles stated that
there would be no evidence presented, that he had
page 39 ~ heard and knew what had happened and that the
Defendant would not be allowed to present any
evidence. He stated that the Defendant could have Mr. Fry,
the latter's law partner, present, and other Counsel if he
wished.
Judge Bowles postponed any further proceeding regarding the contempt until after the case of Co1nrnonweaUh v.
Campbell had been tried and disposed of. That case con$umed
the greater part of the day. At the conclusion of the above
case, the Defendant informed Judge Bowles that he had contacted Mr. Fry by telephone and that Mr. Fry was willing to
come to Culpeper that afternoon. Judge Bowles then stated
to advise Mr. Fry not to come to Culpeper that afternoon but
that he would talk with the latter the following day, November lst, in Orange.
Judge Bowles talked with Mr. Fry in Orange on November
· 1st. He stated that he would not hear any evidence but that he
would be in Culpeper on Monday, November 4th, in the trial
of a caase and that if Mr. Fry wished to malre an a-ppearance
on behalf of the Defendant, he would hear him. Mr. Fry advised ,Tndgoe Bowles that he would like to appear on behalf
of the Defendant.
The Defendant was Counsel for a defendant in a criminal
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case to be tried by Judge Bowles with a Jury on November
4, 1963, in Culpeper. Prior to the trial of the criminal case,
the Defendant talked with Judge Bowles in chambers and
stated that ~{r. Fry was in the Circuit Court of Madison
County that morning and could not conveniently be present.
The Defendant further stated that he did not feel that he
could properly handle a Jury case on the same day that he
was to be sentenced for contempt and asked that the contempt
matter be postponed. Judge Bowles then set the sentencing
for 1:30 P.M. on November 8, 1963, in Culpeper.
The Defendant appeared, together with Mr. Fry, before
the Court on Friday, November 8, 1963, at which
page 40 ~ time the Court stated that he would permit the Defendant to make a statement as to his intent in the
conduct of the Lawson case. The Defendant n1ade a statement
to the Court. At the conclusion of the Defendant's statement
and at the conclusion of remarks by Mr. Fry, the Court read
in open Court a prepared statement that it has since filed
with its order and which is a part of the record and in which
statement, the Court advised the Defendant that it was summarily finding him in contempt of Court and fixed his punishment at a fine of $250.00. At this point no charge, pleading,
process or other papers had been filed by the Court against
the Defendant. To the action of the Court, the Defendant excepted and the Court granted the Defendant the right to file
written .exceptions at a later date.
Had he been permitted, the .Defendant would have filed
pleadings and motions necessary to protect his interest, but
there being no charge, warrant, rule or other complaint, there
was no proceeding of record and nothing to respond to; and
the Defendant had no opportunity to register his objections
to the proceeding, except that the Court allowed him to file
his exceptions after the sentencing, which he did, and said
exceptions are made a part of this record.
Pursuant to the earlier statements of the Court that it
would hear no evidence, none was presented by the Defendant. The Defendant was prepared to introduce and had he
been permitted, he would have introduced, evidence as set
forth in the affidavits of Elaine H. Helvin, Henry C. DeJarnette, Mary M. Higginbotham, and Vance M. Fry, and the
Defendant attached to the exceptions and filed therewith. The
a~davits are -in the substantially following words, to-wit:
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Elaine H. Helvin--H. C. DeJarnette.
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ELAINE H. HELVIN,

"• • • 1. That she is Elaine H. Helvin, a Court Reporter,
who was duly sworn to report the case of Commonwealth v~
L(}Jwson, tried in the Circuit ·Court of Culpeper County, Virginia, on October 25th and October 26th, 1963; and,
"2. That she recorded the argu1nent of the Commonwealth's Attorney but did not record the arg"Ument of S. Page
Higginbotham, defense Attorney; and,
"3. That she was present and observing the proceedings
when the matter of the exhibit of the arm came into issue during the argument of Mr. Higginbotham; and,
''4. That when Mr. Higginbotham asked the Defendant to
exhibit his arm, the Commonwealth's Attorney objected on
the grounds that this was new evidence and this objection
was sustained by the Court; thereupon, :Nir. Higginbotham
stated to the Court that this was not new evidence, that the
Defendant could dress as he pleased within the bounds of
propriety; that it was hot in the Courtromn and the Defendant might ·wish, on his own account, to remove his coat and
roll up his sleeves ; and,
'' 5. That upon Mr. Higginbotham's submitting· reasons
why the arm could be exhibited, this Reporter turned the
machine on and waited in anticipation of a ruling from the
Court which she would have. recorded, she having recorded
Mr. Reams' objection and the ruling of the Court thereon.
However, the Court made no further ruling, and said nothing
further on the subject, 'vhereupon Mr. Higginbotham pursued
the matter of having the Defendant exhibit his arm; and,
'' 6. That this Court Reporter felt that the Court apparently agreed with the reasons presented by Mr. Higginbotham
and concluded that the Court acquiesced in what Mr. Higginbotham was attempting to do and did.''
H. C. DeJARNETTE,
"• • • At the request of S. Page Higginbotham, I hereby
make the following statement regarding a conversation heldon October 28, 1963:
''That on or about Monday, October 28, 1963, S. Page Higginbotham, discussed with me the outcome of the case of
Commonwealth of Virginia v. Lawson which had recently been·
tried in the Culpeper County Circuit Court. In the course of
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the conversation, he related an incident occurring during the
closing argument. He stated that he requested the accused to
remove his coat and show his arms to the Jury; that Mr.
Reams objected and the Judge sustained the objection; that
he then argued that the accused had a right to dress as he
liked. Upon inquiring as to what happened next, his words
were as follows: 'The Judge let me get it in'. I received no
inference from the conversation that Mr. Higginbotham considered himself to have acted in defiance of the Court's ruling.''
VANCE M. FRY,

'' • • • I. I am a duly licensed practicing attorney of the
Commonwealth of Virginia and qualified to practice before
the Supreme Court of Appeals of Virginia and other ·Courts.
I am a partner in the practice of law with S. Page Higginbotham and have been such for more than twelve (12) years.
''2. On the night of October 26, 1963, S. Page Higginbotham called me at my home and we discussed certain matters of business that I had handled for him that morning due
to the fact that a case that he was trying on the preceding
day had continued through Saturday. He then told
page 43 ~ me the results of the trial that he had concluded
that day, Co1nmonwealth v. Lawson, and we discussed some of the points of interest. He told me of certain
instructions that the Court had granted. He told me about
certain rulings the Court had made, one of which involved
character traits of the Defendant. He also told me about
arguing to the Jury concerning the identification of the Defendant, the tattoos on the Defendant's arm, and how this
was called to the Jury's attention. He further told me that
the Commonwealth's Attorney objected to his introducing
any evidence in argument but that the Court had permitted
bini. to argue the question of the tattoos. He further stated
that the case had gone well and that the Court had ruled with
him throughout the trial.''
· ·
MARY M. IDGGINBOTHAM,

'' • • • 1. That she is the wife of S. Page Higginbotham and
·
is ·a resident of the County of Orange, Virginia; an'd,
''2. That on October 26, 1963, after returning from· Cur-·
peper, her husband explained to her, in detail, the incidents
of the trial of Commonwealth v. Lawson; one of the incidents
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B. Page Higginbotham.
related was the matter of the identity of the accused. He related how he had intended for the Defendant to sit in Court
during argument with his caot off ·and 'his sleeves rolled up;
that when he reached the point of argument concerning the
fact that the Prosecutrix had stated that the Defendant had
on a short sleeved shirt, and had not made any mention of
the tattoos on his arms, he then noticed that the Defendant
had not removed his coat and that ·Counsel suggested that this
be done, 'vhereupon, ~Ir. Reams objected on the
page 44 ~ grounds that this was new evidence an<} that the
Court sustained his objection, that thereupon, defense Counsel presented reasons as to why this could be done
and that the Judge then allowed him, over Mr. Reams' objection, to proceed with this line of argument; and,
"3. That Mr. Higginbotham stated that the Court had
ruled with him on this matter and throughout the trial."
S. PAGE HIGGINBOTHAM,
The matters and things above alleged plus the following
excepts from his affidavit:
'' • • • On October 31, 1963, when the affiant was called into
the Judge's Chambers, the .suggestion of contempt came as a
complete surprise to the affiant and, not knowing of any reason why he should be charged with contempt, he stated that
he wanted a trial with Counsel and he wanted the whole relationship between the Court and the affiant gone into. The
affiant thought that from the standpoint of one who felt that
he was wrongfully accused the relationship between the accuser and the accused would be a point of material inquiry.
''The affiant also stated to the Court on Thursday, October
31, 1963, that he had planned to handle the case by having the
Defendant Lawson remove his coat during argument so that
the Jury might see the tattoos which were on his arm and
which the Prosecuting witness had failed to mention or use
as a mefhod of identification, the affiant having felt that Lawson's arm had been presented in evidence by the Prosecuting
witness herself. The affiant had no prior lmowledge that the
case would develop this way since he had no way to know
she would not identify Lawson by the tattoos and therefore
the affiant had not digested the point by checking the au-
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thorities. The affiant certainly did not plan to disobey any
ruling of the Court.
page 45 ~ "The incident involving the Court Reporter _not
taking the affiant's argument to the Jury occurred
in the following manner:
''In the trial of the Frazier case and in which no Court Reporter was present, the Commonwealth's Attorney made
certain improper remarks in his argument to the Jury, appealing to the Jury to uphold the Sheriff of ·Culpeper County
and himself (the Commonwealth's Attorney). Counsel for the
Defendant in that case, the affiant herein, objected and the
Court sustained the objection, and then the affiant moved for
a mistrial which Motion was denied. The affiant then moved
the Court to set aside the verdict and submitted a .brief on the
above point, which Motion the Court also overruled. The
exact language of the Commonwealth's Attorney became material, as did the question of whether the Court instructed
the Jury to disregard the remarks. The recollection of all concerned contained some divergence in these remarks. Because
of the similarity of the issues in the two cases, the affiant
deemed it advisable to employ a Court Reporter for the Lawson case. He therefore employed Elaine H. Helvin, with whom
he was unacquainted prior to the day of the trial, to report
the case. Upon arriving in Court on the day of the trial, the
affiant learned that S. A. Cunningham was present as a Court
Reporter, he having been engaged by the Court without the
knowledge of the affiant. Both Reporters reported the case
until later in the day when it developed that the case would
go over to the next day. It was then agreed by the Court and
all Counsel that only Mrs. Belvin would report the case the
following 4ay and that the Defendant Lawson would pay her
charges for one day and the Commonwealth would pay her
charges for one day. Sometime during the proceedings, perhaps during the recess before argument, the Court Reporter
asked the affiant if it were necessary to record the
page 46 } arguments of Counsel. The affiant told her that he
did not think it necessary that his argument be reported but that he desired that the argilment of the Commonwealth's Attorney should ·be recorded. The affiant felt that
any error that might be committed and any improper argument, as in the Frazier case, would necessarily be on the part
of the Commonwealth's Attorney. This was done without any
thought by the affiant that the issue of the Court Reporter
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not taking his argument would be of any consequence and was
in accord with the practice of having Court Reporters employed to report a case not take the opening statement and
argument of the .employing attorney unless requested by the
other side.
"That the Court complimented the affiant as above stated,
and that the Court further told a member of the Culpeper
Bar when other people were present that the affiant handled
the case beautifully, far different from the Frazier case and
that he examined the witnesses like a 'French Dancing Master'.
''When the affiant presented his reasons why the exhibit of
the arm would not amount to new evidence and was not improper, that if the Court had stated any of the customary
admonitions such as 'The Court had ruled' or 'You shall not
pursue that line further' or in any way indicated that the
Court was not agreeing with the affiant, the whole matter
would have there ended; that the Court did not ask to see the
affiant in chambers and did not in any way try to stop the
affiant, that the affiant in good faith felt that the Court by its
silence and its failure to rule further was agreeing with the
reasons presented by him and was consenting for him to proceed.
''That based upon the Court's action and conduct generally
towayds the affiant and his complimentary remarks, the Court
on the day of the trial appearently had no notion
page 47 ~ of finding the the affiant in contempt.''
The foregoing was tendered to me on December
and certification refused.

21~t

1963,

Given under n1y hand this 21st day of December, 1963.

C. CHAMPION

BOWLES~

Judge.

The foregoing was received in its Clerk's office of Culpeper
County Circ-uit Court on December 23, 1963.

MARGARET B. BROWN, Clerk.
page 48
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OBJECTIONS AND EXCEPTIONS.
Pursuant to leave of Court orally granted on November 8,
1963, the Defendant, S. Page Higginbotham .files this his written objections and exceptions to the action and ruling of the
Court and to the Order entered herein on N ovem·ber 8, 1963,
and does hereby object and except thereto, upon the following
g·rounds, to-wit:

1. The Order of the Court is contrary to the law and the
evidence and without evidence to support it.
2. The Order entered is void because the Court was without
jurisdiction to enter it. By adjourning Court upon conclusion
of the Lawson trial without initiating contempt proceedings
the ·Court lost jurisdiction to punish summarily for contempt
for any conduct occurring during the trial of that case. Since
the Court could not later summarily punish for contempt for
conduct occurring previously and since no attachpage 49 ~ ment was issued and no show cause Order was entered, the Defendant was never properly before
the Court so that a valid finding Order could be entered. The
appearances of the Defendant before the Court in this matter
were made pursuant to directions of the Court and, after the
initial appearance in Chambers on October 31, 1963, were
made after the Defendant had advised the Court that he desired a full hearing, inch1ding the right to have Counsel and
to present evidence, which request for a hearing the Court
den~ed by advising the Defendant that it was not going to
hear any evidence, and which request the Defendant never
waived.
3. The Order entered herein is void and is not sufficient
for a summary finding of direct contempt since it does not recite all the facts upon which the contempt was based, and the
Order further states as a fact the unrecorded recollections of
the Court Reporter. If the Court makes as part of the· record
the unrecorded recollections of someone other than the Court,
then the Defendant should have had a like opporpage 50 ~ tunity to present evidence· and particularly as to
the entire recollection of the Court Reporter as
shown by her Affi.davit attached hereto, filed herewith, and
made a part hereof.
4. The Order of the Court is void for the reason that it is
ambiguous and inconsistent. In one instance the Court states
that the Defendant was found in contempt on October 31,

I
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1963. In another part of the papers filed by the Court, it is
stated that the Defendant was found in contempt on November 8, 1963. The only proceeding held in open Court in this
matter was on November 8, 1963.
5. The Order of the Court is void for the reason that all of
the evidence indicates that at the time of the incident in question, the Court did not consider the Defendant to be in contempt. While the Jury was leaving the Courtroom and retiring to its Chambers, the Court complimented the Defendant upon his argument. The Jury deliberated for rnore than
two hours, during which time, the Court made no mention of
contempt. The Defendant and the Sheriff were the last per-·
sons to leave the Courtroom th.at day and the Court in no way
indicated to the Defendant that his conduct had
page 51~ been improper. If action and conduct of the Defendant was not such as to indicate contempt at
'the time of the occurrence, then direct contempt which could
be punished summarily was not committed and the Court
could not later, upon reflection, validly determine that direct
contempt was committed and proceed in a summary manner.
6. The Order of the Court is void for the reason that the
Court may not by a summary proceeding find a person guilty
of direct contempt for a past act. A charge of contempt based
upon a past act will lie only by issuing a show cause Order,
a complaint, or some other formal charge to properly bring
the Defendant before the Court, none of which was done by
·the Court in this proceeding.
7. The Court erred in not proceeding by an attachment. and
by a show cause Order and by some sort of pleading containing the charge.
8. The finding of the Court is contrary to the law and the
evidence .because there is no evidence that the Defendant intended to disobey the Order of the Court. After the Court
had sustained Mr. Ream's objection, the Defendpage 52 } ant stated reasons why Lawson could remove his
coat and the failure of the Court to rule further
or in any way indicate that the Court did not agree with the
Defendant's reasons were sufficient to cause the Defendant,
in good faith, to believe that the Court had agreed with the
reasons of the Defendant and was allowing the Defendant to
proceed. Had the Court stated that the reasons submitted
were not good, or used the customary language of ''The
Court has ruled", or "You shall not pursue that further",
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or if the Court had asked to see Counsel in Chambers, the
whole matter would have been avoided. Since the charge of
contempt is based upon an alleged wilful act of the Defendant,
the Court erred in proceeding summarily and in denying the
Defendant the right to present .evidence as to how he interpreted the ruling· of t~e Court and the latter's actions, and as
to 'vhat were the intentions and state of mind of the Defendant at that time. Had the Defendant been allowed to present
evidence, it would have been as set forth in (a) his Affidavit,
(b) the Affidavit of the Court Reporter, Elaine H. Ifelvin,
(c) the Affidavit of Vance F. Fry, (d) the Affidavit
page 53 ~ of H. C. DeJarnette, (e) the .Affidavit of Mary M.
Higginbotham, and (f) testimony of other people
bearing on the issue. The above described Affidavits are attached hereto and made a part hereof.
9. The Court as set forth in the papers filed by it in this
matter considered matters collateral to the alleged contemptuous conduct. This was error since had the ·Court acted immediately as it should do in a summary proceeding, such .subsequent events would never have occurred. It was error for
the further reason that the Defendant was not given an opportunity also to offer evidence on these collateral matters.
10. The Order of the Court is erroneous because a Court
cannot validly on the one hand compliment Counsel upon his
argument to the Jury and at the same time adjudge him to be
in contempt of Court for the manner in which he so argued.
11. The constitutional right of the Defendant to due process of law, procedural and substantive, has been denied.
page 54
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Respectfully submitted,
S. PAGE HIGGINBOTHAM
By VANCE M. FRY
Counsel.

VANCE M. FRY, p. d.

Orange, Virginia.
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CERTIFICATE.

I
the
the
ion

hereby certify that there being no Counsel of record on
opposing side of this matter, I mailed a copy thereof on
29th day of November, 1963, to the Honorable C. ChampBowles, Judge of the Circuit Court of Culpeper County.
VANCEM. RAY

I hereby certify that leave was granted the petitioner herein to file the foregoing objections and exceptions.
C. CHAMPION BOWI.JES, Judge.
1/2/64.
Filed in Culpeper ·County Circuit Court Clerk's Office, November 29, 1963.
MARGARET B. BROWN, Clerk.
page
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To Margaret Brown, Clerk of the Circuit Court of Culpeper
County:
Pursuant to the privisions of Rule 5 :1 Section 4 of the
Rules of the Supreme Court of Appeals of Virginia, Notice
of Appeal to the Supreme Court of Appeals of Virginia from
the Order of the Circuit Court of Culpeper County herein,
dated November 8, 1963, is hereby given by S. Page Higginbotham, and the following Assignments of Error are hereby
made:
1. The Trial Court erred in adjudging that the conduct of
the Defendant constituted contempt of Court.
2. The Trial Court was without jurisdiction to summarily
ily adjudge the Defendant to be in contempt of Court.
3. The Trial Court erred in denying the Defendant an opportunity to introduce evidence.
4. The Trial Court erred in proceeding against the Defendant without any rule, Show Cause Order, or other legal pro-
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cess and in failing to designate the proceeding in a manner
cognizable in law.

S. PAGE HIGGINBOTHAM
By VANCE M. FRY
Counsel.

•

•
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CERTIFICATE.

There being no Counsel of Record other than that for the
Defendant, a copy of the above Notice of Appeal and Assignments of Error was mailed on the 2nd day of January, 1964,
to the Honorable C. Champion Bowles, J uclge, Goochland,
Virginia, Honorable Robert Y. Button, Attorney General of
the Commonwealth of Virginia, Richmond, Virginia, and the
Honorable W. D. Reams, ,Jr., Commonwealth's Attorney of
Culpeper County, Culpeper, Virginia.
VANCE M. FRY
Filed in Culpeper County Circuit Court Clerk's Office,
.January 2, 1964.
MARGARET B. BROWN, Clerk
A Copy-Teste:
H. G. TURNER, Clerk.
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