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VIRGINIA: IN TilE CIRCUIT COURT OF ISLS OF WIGHT COUNTY 

STATE HIGrf.-JAY CO~tiSSIONER 
OF VIRGINIA 

CALVIN PERCY ALLMOND 
P. 0. Box 441 
Smithfield, Virginia 

ORETHA ELEY ALU-10ND 
P. 0. Box 441 
Smithfield, Virginia 

and 0.012 acres, more or less, 
of land in the To~~ of Smithfield, 
Isle o£ Wight County, Virginia. 

To the Honorable Judges of the Circuit Court 
of Isle of ~vight County, Virginia: 

PETITION 

Your petitioner, the State Highway Commissioner of Virginia, files this 

petition in accordance with Title 25, Chapter 1.1 and Title 33.1, Chapter 1, Art-

cle 7 o£ the Code of Virginia (1950), as amended, and such general laws as are 

applicable for the purpose of condemning the land hereinafter described and 

~!leges as follows: 

1. Delk and Barlow are the duly authorized agents and attorneys for 

the State Highway Commissioner of Virginia, for the purpose of instituting this 

condemnation proceeding as is shown by a signed declaration hereto attached, marked 

Exhibit A, and asked to be read as a part of this petition, and they are aut·horized 

to file this proceeding in the name of and on behalf of the State Highway Com-

missioner of Virginia. 

2. The real estate which is affected in this proceeding lies in the 

Town of Smithffeld, in Isle of Wight County, Virginia, and is further described 

as follows: 

Being as shown on Sheet 3 of the plans for Route 258, State Highway Project 
0258-046-107, RW-201, and lying on the south (right) side of the office 
revised centerline and adjacent to the existing south right of way line 
of present Route 258, from the lands of Benj~in Jones opposite approximate 
Station 1657+10 to the lands of F. ~1. Griffis and Thomas Perry Griffis 
opposite approximate Station 1657+59, and containing 0.012 acre, more or 
less, land; 



.. 
~~ 

AND WHEREAS, the Continental Telephone Comrany of Virginia was the own~r 
of an easement and right of way for the construction, operation and main­
tenance of telephone line facilities, together with the necessary attach­
ments and appurtenances thereto, along and contiguous to said Route 258; 
~d 

~~EREAS, said easement and right o£ way is embraced in whole or in part 
within the lands taken by the Commonwealth in fee hereunder for said pro­
ject, making necessary the relocation of the said telephone company's 
facilities; 

NOW, THEREFORE, under the prov1s1ons of Section 33.1-96, 1950 Code of 
Virginia, the State Highway Commissioner of Virginia has also directed 
to be taken, in order that same may then be conveyed to the Continental 
Telephone Company of Virginia, its successors and assigns, an easement 
and right of way for the construction, operation and maintenance of tele­
phone line facilities, including any and all necessary attachments and 
appurtenances thereto, along and contiguous to the proposed south right 
of way line of said Route and Project, from opposite approxima~e Station 
1657+20 to opposite approximate Station 1657+59, the estimated fair value 
of which is included in the amount above specified. 

AND WHEREAS, the Virginia Electric and Power Company was the owner of an 
easement and right of way for the construction, operation and mainte­
nance of power line facilities, together with the necessary attachments 
and appurtenances thereto, along and contiguous to said Route 258; and 

WHEREAS, said easement and right of way is embraced in whole or in part 
within the lands taken by the Commonwealth in fee hereunder for said 
project, making necessary the relocation of the said power company's 
facilities; 

NOW THEREFORE, under the prov1s1ons of Section 33.1-96, 1950 Code of 
Virginia, the State Highway Commissioner of Virginia has also directed 
to be taken, in order that same may then be conveyed to the Virginia 
Electric and Power Company, its successors and assigns, an easement 
and right of way for the construction, operation and maintenance of pawer 
line facilities, including any and all necessary attachments and appur­
tenances thereto, along and con~iguous to the proposed south right of 
way line or said Route and Project, from opposite approximate Station 
1657+20 to opposite approximate Station 1657+59, the estimated fair 
value of which is included in the amount above speciiied. 

This property is also sho\~ on a plan or plans on file in the Central 

O~fice of the State Highway Department, Richmond, Virginia, identified as Route 

258, Project 0258-Q46-107, RW-201, Sheet Mos. 3 and 3A, a copy of the said plans 

being hereto at~ached, marked Exhibit B, and pray~ to be read as a part of this 

petition. 

3. The right and property taken and intended to be compensated for in 

this proceeding is the fee simple title to the land shown within red lines and 

to the utility easement shown within yellow lines on the aforesaid plans, all of 

which is deseribed and set forth in Exhibit B and described in detail in Paragraph 

2 of this petition. 
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4. The aforesaid land and easements are necessary for the construction, 

reconstruction, alteration, maintenance and repair of a part of the Highway System 

of Virginia, know as Route 258, Project 0258-046-107,RW-201, in the Town of 

Smithfield, Isle of Wight County, Virginia, all of which is properly declared 

in Exhibit A attached hereto. 

S. The work to be accomplished on the aforesaid project is the con­

struction of a new bridge over Cypress Creek in the said Town. 

6. Your petitioner has made a bona fide but ineffectual effort to 

purchase said real estate and easements ·from the owners thereof and has been un­

able to do so because of inability to agree on the purchase price. 

7 •. On or about the 20th., day of April, 1973, petitioner caused to.be 

recorded in the Office of the Clerk of this court in Deed Book 218, at page 447, 

Certificate No. C-22786 as provided by Title 33.1, Chapter l, Article 7 of the 

Code of Virginia (1950), as amended. 

8. Thereupon pursuant to the provision of the aforesaid Title 33.1, 

Chapter 1, Article 7 of the Code of Virginia (1950), as amended, title to the 

land described in Paragraph 2 vested in the Commonwealth of Virginia. 

9. Your petitioner is of the opinion that the only persons who are 

entitled to an interest in the compensation to be ascertained in this proceeding 

are, as disclosed by a title examination of the above described land, Calvin 

Percy Allmond and Oretha E!ey Allmond, landowners, American National Bank, Suffolk, 

Virginia, lien holder by virtue of a deed of trust dated July 2, 1969, and recorded 

in the Clerk's Office aforesaid in Deed Book 198, at page 106, and Garnett Oil 

Company, Inc., Suffolk, Virginia, as it interests may appear by virtue of a 

certain agreement dated July 2, 1969, and recorded in the Clerk's.Office aforesaid 

in Deed Book 19.8, a:t page 109. There are unpaid and outstanding taxes on the Safd 

property for the Town of Smithfield and County of Isle of Wight for the years 

1970 thru 1973, aggrega~ing $103.78 plus interest and other charges. The appoint­

men~ of a special commissioner does not appear to be necessary. 

~~REFORE, your petitioner respectfully prays to this Honorable Court 

in accordance with the provisions of Title 25, Chapter 1.1 o! the Code of ~ginia 

( 1950), as oltncnded, that commissioners may be SliJilmoncd and appoin1:ed to ascertain 



and report the value of the land and easements taken and damages, if any, whi~h 

may accrue to the residue beyond the enhancement in value, if any, to such residue, 

by reason of the taking; that the Court confirm the vesting ot title in th~ 

Commonwealth as aforesaid and take all.such other steps to carry out the intents 

of Title 2S, Chapter l.l and.Title 33.1. Chapter l, Article 7 of the Code of 

Virginia (1950), as amended, as may be necessary; and, that your petitioner may have 

such other further and general relief as the nature of the case may require. 

And your petitioner will ever pray, etc. 

STATE HIGHWAY C~~ISSIONER OF VIRGINIA 

Rodham T. Oelk, p.q. 
Oelk and Barlow 
229 ~1ain St.reet 
Smithfield, Virginia 23430 

CQ~~tONWEALTH OF VIRGINIA 
COUNTY OF ISLS OF \o/IGHT, to-wit: 

. . 
This day Rodham T. Delk personally appeared before me, the undersig~ed, 

a Notary Public in and for the County of Isle of Wight, Commonwealth of Virginia, 

in my County aforesaid, and being first duly sworn, says that he is attorney for 

the State Highway Commissioner of Virginia, and as such is duly authorized to 

execute the above Petition, and that the matters and things stated therein are 

true to the best of his knowledge and belief. 

Given under my hand this 14th, day of October, 1975 •. 

My commission expires: }tlg e ·: 'l 09
; , g,:rf J/11{1]. 

I I 

Filed in tho Clerk·s Office the •• l.l .. day ot._ ()c1;.;MJ'J 

Writ To• $ ................. .. 
F .. 
O.potit 
Total Poid S ... ;a.~:~ 

19.1.§: 
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY 

STATE HIGHWAY COMMISSIONER OF VIRGINIA 

V. At Law No. ..,311~" 

CALVIN PERCY ALL~OND 
Post Office Box 441 
Smithfield, Virginia 

ORETHA ELEY ~~OND 
Post Office Box 441 
Smithfield, Virginia 

and 0.012 acres, more or less, 
of land in Isle of Wight County, 
Virginia. 

NOTICE OF PETITIONER 
TO APPOINT CO~~ISSIONERS 

You are hereby notified that the State Highway Commissioner 

of Virginia will on the lOth., day of December, 1975, at 9:00 o'clock 

a.m., or as soon thereafter as the same may be heard, move and petition 

Hon. George F. Whitley, Jr., Judge of the Circuit Court of Isle of Wight 

County, Virginia, at his offices at ll7 South Church Street, Smithfield, 

Virginia, 23430, for the appointment of commissioners to ascertain what will 

be just compensation for certain lands or interest therein, which the 

State Highway Commissioner of Virginia proposes to condemn for Highway 

Route No. 258, Project 0258-045-107, RW-201, as is shown by the plat and 

blueprint attached to the petition filed in this cause, and to award 

damages, if any, resulting to the adjacent or remaining property of the 

owners, beyond the enhancement of value, if any, to such property, by 

reason of the taking. The ownership, location and description of the 

land and property which is proposed to be condemned, and the particular 

nature of the construction and location of the said proposed highway 

will fully appear by reference to the petition and exhibits filed in this 

cause. 

Notice is further hereby given that grounds of defense shall be 

filed, in writing, within twenty-one (21) days from the date upon which 



.. 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY 

STATE HIGHWAY COMMISSIONER 
OF VIRGINIA 

vs. At Law No. 3020 

CALVIN PERCY ALLMOND 

and 

ORETHA ELEY ALLMOND 

and 

0.012 acres, more or less, 
of land in the Town of 
Smithfield, Isle of Wight 

· County, Virginia 

GROUNDS OF DEFENSE 

Comes now your defendants, Calvin Pe~cy Allm~nd and 

Oretha Eley Allmond, by counsel, who state the following as 

their Grounds of Defense to the Petition filed against them 

in the captioned case: 

(1) The defendants admit the allegations of paragraph 

1. of the Petition; 

(2) The defendants do not .have sufficient information 

~ ~ to admit or deny the allegations of paragraph 2. of the Peti-

J. ti on and ca 11 for strict proof thereof; 
i (3) The defendants do not have sufficient information 

to admit or deny the allegations of paragraph 3. of the Peti-

1 tion and call for strict proof thereof; 

........ -.. ..... ~ (4) The defendants deny the allegations of paragraph 

ManfW'o1&-Ea• ! 4 • o f the P e t i t i o n ; 
.. :nta\8. -aa I 
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••~"n~NY.-

{5) The defendants deny the allegations of paragraph 

5. of said Petition; 

(6) The defendants deny the allegations of paragraph 

6. of the Petition; 

(7) The defendants do not have sufficient information 

to admit or deny the allegations of paragraph 7. of the Peti­

tion and call for strict proof thereof; 

(8) The defendants deny the allegations of p~ragraph 

8. of the Petition; 

(9) The defendants admit the allegations of paragraph 

9. of said Petition in that t~e Petitioners are the landowners 

of the property described in said Petition; 

{10) The defendants affirmatively allege that the 

Commissioner for the Department of Highways entered upon and 

took possession of the property under the provisions of Sec-

tions 33.1-119 through 33.1-121 of the Code of Virginia more 

than two (2) years prior to the filing of it's Petition herein 

and did not complete the construction of the·highway project 

after reasonable time but the completion of same was more than 

sixty (60) days before the filing of the Petition herein and 

.consequently the defendants hereby petition the Circuit Court 

of the County of Isle of Wight~ Virginia~ wherein said property 

lies for the appointment of commissioners to determine just 

compensation for the property taken·· and damages done. 

And your Petitioner will ever pray, etc. 

CALVIN PERCY ALLMOND 

-2-
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IL woco•ow caocx. n. · I 

Aaoral1"d·~ / 

u~~m~ I 
I 

I 

H. Woodrow Crook, Jr. 
Attorney at Law 
107 Institute Street 
Smithfield, Virginia 

~-· ,J 

I hereby certify that a true copy of the foregoing 
Grounds of Defense was served upon Rodham T. Delk of Delk 
and Barlow, agent and counsel of record for the Petitioner 
by mailing a copy to ~mat his office in Smithfield, Vir-
ginia 23430 this r ~5. ~ 

L j 

-3- •••oi .. IAI IN fHC CL&,N,.·a o~ooo4.:& .,_ 
lHC COUHT'P 0, IIU 0' WIC>tT . 

.. " .. -".ll~--:5 ___ ,.;:: 
•cccrvco ANa "u;a 

$)§ o/~._)a/1,; cu•• 

~~rA-?z.J.~ J:c. 
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY 

STATE HIGHWAY AND TRANSPORTATION 
CO~tiSSIONER OF VIRGINIA 

VS. At Law No. 3020 REPORT OF COMMISSIONERS 

CALVIN PERCY ALL.\10ND 
ORETHA ELEY ALL."-!OND 

and 0.012 acres, more or less, of 
land in the Town of Smithfield, 
Isle of Wight County, Virginia 

To the Honorable Judges of the 

Circuit Court of Isle of Wight County, Virginia: 

We, the undersigned Commissioners appointed by the 

above named Court on March 30, 1977, to fix the value of the 

land and easements taken herein and damages, if any, which 

may accrue to the residue, beyond the enhancement in value, 

if any, to such residue, by reason of the taking, do hereby 

certify that on March 30, 1977, we were duly sworn and went 

upon the said land and easements in ~~e.custody of the 

Sheriff of Isle of Wight County, Virginia, or one of his 

deputies, to view 'the same as directed by the order of said 

Court, the said land being briefly described as follows, to-

wit: 

Being as shown on Sheet 3 of the plans for Route 258, 
State Highway Project 0258-046-104, RW-201, and lying 
on the south (right) side of the office revised centerline 
and adjacent to the existing south right of way line of 
p~esent Route 258, from the lands of Benjamin Jones 
opposite approximate Station 1657+20 to the lands of F. 
M. Griffis and Thomas Perry Griffis opposite approximate 
Station 1657+59, and containing 0.012 acre, more or 
less, land; 

TOGETHER WITH an easement and right of way to the 
Continental Telephone Company of.Virginia, its successors 
and assigns, for the construction, operation and maintenance 
of telephone line facilities, including any and all 
necessary attachmen~s and appurtenances thereto, along 
and contiguous to the proposed south right of way line 
of said Route and Project, from opposite approximate 
Station 1657+20 to opposite approximate Station 1657+59: 

AND TOGETHER ~iiTH an easement and right of way to the 
Virginia Electric and Power Company, its successors and 

..; 
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assigns, for the construction, operation and maintenance 
of power line facilities, including any and all necessary 
attachments and appurtenances thereto, along and contiguous 
to the proposed south right of way line of said Route 
and Project, from opposite approximate Station 1657+20 
to opposite approxim.ate Station 1657+59. 

Being a portion of the land acquired by Calvin Percy 
Allmond and Oretha Eley Allmond by deed from Benjamin 
Jones and Pauline Jones dated July 2, 1969, and recorded 
in the Clerk's Office of the Circuit Court of Isle of 
Wight County, Virginia, in Deed Book 198, at paqe 103. 

Upon a view of the property and upon such evidence 

as was before us, we did fix ~~e value of the aforesaid land 

and easements taken by the State Highway and Transportation 
# 

Commissioner at $ /?/,t~.!J , and we do further fix the 
I 

damages which may accrue to the residue, beyond the enhancement 

in value to such residue, by reason of the taking, at 

$ 7TF~a 1"(1 . 
:c::::: 

Given under our hands this 30th, day of March, 1977. 

Commiss~oners 

(____ ....... . 
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INSTRUC'£ION· NO." t 
The court instructs the commissioners that the State 

Highway Commissioner of Vi~ginia_ is empo~vered py statute to 

condemn the lands, an~ ·any and all interest and estates 

t~erein, descx;ib_ed ·~·n the petition filed in. this case 1 and 

the co~mission~rs have no right to cha~ge the location of 

the highway ·nor t~e plans for such construction, for which 

the lands 'are being.tak~n, nor to question the necessity 

for the amount of lan~.being tak~n. 

· . 

. · 

.. · ... 
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INSTRUCTION.NO. 

The Court instructs the commissioners tnat they are 

to determine two que_stions in this proceeding; first, the 

j_ust compensation for· the lands or interest therein being 

taken; secon~, t~~ ~amages, if any, to the ·remaining lands ... 
of the owner, ~eyo~d th~ enhancement in value, if any, to 

such residue, by reason of the taking. · . . 



., 

.. . . 
The .commissioners are instructed that the right to 

just compensation.be~ame .vested ~n the owners of the lands, 

h~rein bein~ condemne~; ~s of the date of the taking by 

the state High~ay ·coinmi.ssioner. The time of the taking of . . . 

tlie 'lands, o'r i.nterest tryerein, subject to this condemnation 
··-

proce~d.i.ng. was April 20/ 1973 , and just compensation 
. 

for sue~ lands, and damage,. if any, to the remaining ~ands 

of the O\-tner is to be determined as of that date. 

. , .. ~ . .• 



. . ... r-
• ..11.t.:> 

. 
INSTRUCTION-NO. 

. .· 
The Court instructs the commissioners that just 

compensation as use~ in these instructions means the fair 

market value of the land.taken. Fair market value is defined .. 
as the price '~hi.ch. ~~~ knci\vledgeable person or party, under 

.. 
no compulsion, i~ wi-~~~ng to take ·for the property which he ...• 
has for sale, and which another knowledgeable person or party, 

under no compulsion,. ~7ing desirous and able to buy; is 

willing to pay for that property • 
. . : 

; ., , 



: ~ ,. 

. .. 
~he commissioners must determine the fair market 

value of the land or·interest th~rein and not what it may 
. . 

be worth to the lando~ners or State Highway Commissioner 

p~rsonally. Th~ ui~ to'which the land i~ to be p~t does 
. . 

not affect its fair rn~~ket value at the time of the taking • .. . 
. , 

. " .. ·,I' 

.. 
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INSTRUCTIQN.NO. 

·. 
In d~termining the fair market value of the property 

at the time of the t~king, the commissioners may consider 
•· 

its adaptability .and.s~itability for any legitimate purposeJ 

but they shoul~ a\~ar~ only the fair market value of the land 

a5 it stood at ~he.~i~e ·of the taking in view of all of the 

·purposes tp which .it was·reasonably and naturally adapted, 

and not its·prospectl.ve or- speculative value based upon 
future expenditures and imp~ovemehts • 

. . . 

. , 
.... ·,, 
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:;t:NSTRUCTION NO. 7 
I 

The commissioners are instructed that in determining 

whether there is any damage to t~e remaining lands o~ the 
. . 

owner by reason of the. taking of the lands or interest .. . 

th~rein d~scribed_i~~the· petiti~n~ the t~s~ i~ the difference 

in·· the .value· i~e~a.i·~tely .. before and immediately after the 
··-. -

. taking/ considering· every circumstance, px:es"ent and fu~ur·e, 

which affects. its valu~. Remote and "speculative profits 
. 

and adyantages, h.o\vev~r, are "not to be considered. 
. . . 

J-30-7·1 

• 

~~. 

. ~ 

.. , " 

... 
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INSTRUCTION··NO. 

•. . .. 
The commissioners are instructed tbat the burden is 

upon the owner of the property condemned to prove by a •· 
preponderance of.the.~vidence that there has been damage to 

. .. . 
the residue o~ h~~-~~operty. On the other hand, the burden .•. -
of proof to "establish any enhancement in the market value 

"to the remalning. property~· by reas~n of the construction or 
. . - . . . . ~ 

improvement is upo~ t~e State Highway.Commissioner. 
. . . 

. . 

. . 

• # 

·' ,.,. 
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INSTRUCTION ·NO.· ----
·. 

s •• 

The commissioners are instructed that if the~ believe 

from their view of the land. and from the evidence before 
.· 

them that there is a~y enhancement in the market value of 

the o~ner•s·rcma~~l~9 property by reason of the construction 

.or improvement .. co~temp~a~ed or made by the State High\vay 
··-

'comrnissi~ner·, then the -commissioners· must offset the amount 

of such e~hanced value'· against the damages, if any, resulting . . . . 

to such.remaining prop~rty of the owner by reason of such 

construction and improvement; pro~ided such enhancement in 

value shall not be offset against the value of the land 

taken. 

3-30-71 

~· 

. , .. ,.., ... 
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INSTRQCTION"NO. 

The Court instructs the commissioners that any loss 

of business, or profits from the~busine~s condu~ted on the 

land subject to this P.r"oc:.eeding 1 is not compensable in this 

p~oceeding as an it~~- of damage in assessing damages to.the 

~residue;· You shOuld be.90ncerned only with its over-all 
I . . ··: . . l_ cha~ge in fair market· val.ue as a resu.lt of the taking': ·and 

not with individual· items of damage •. 

. ,. 



INSTRUCTION-NO. ll 
·. 

The .Court ·i~structs the commissioners that in 

determining your awa.rd you cannot consider any expense or 
.· 

·annoyance to the owne~_by reason of having to attend and .. :· 

defend these con~~~ation ·proceedings. Neither ~re you ~o 
.. .. 

consider any annoyance, ·~nconvenience, or loss of business 
··-

caused by dirt, ·noise or:temporary obstruction -of access . , 
. . . .. .. ,., 

caused by the actua_l· carrying· on of the cons.truction work. 

l 



INSTRUCTION NO. }:L 

. The Court instructs the commissioners that they 
\ 

are not bound by the opinions of the expert witnesses as to 

:. !:he value of land or damages, nor by the apparent weight of 

evidence, but you may base your findings upon f~cts 

obtained by your own view of th.e property. This does not 

. · 1a.~ ··.!1., ::however, that you are to be turned loose to take arbitrary 

action and render an award not related to the value or to the 

• ...... 
. : .·· 

evidence. 

Your award must bear a reasonable relationship to 

the view, the testimonial evidence and exhibits presented by 

the parties. 

. ·, .. 
. ·~ 

.• 

3- 30-77 

~ 
47~· 

.; 
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INSTRUCTION·NO. 

The .Court fi:1str~ct~ the commissioners that it is not 

necessary that all agree upon the .. report to be made to the 

c.ourt, but a majority .. o·f you have the right to reach a .. 
conclusion and. f~l:e· .your report se~ting forth that co;nclusion. .. 
If a minorit~ ~~~ires tci do so, they may file a ~inorit~ 

report.: 



INSTRUCTION No. __ /_~~---

The commissioners are instructed that their 

verdict must not be· based in whole or in part upon surmise, 

conjecture or sympathy for either of the parties, but must 

be based solely upon the evidence and the instructions of 

the Court. 



INSTRUCTION No.m 
The court instructs the commissioners that in fixing a just 

compensation for the land taken and for damage to the residue 

of the defendants r land, the commissioners are not· limited to 

the use which the landowners are actually making of the land, 

but the landowners are entitled to have commissioners consider 

the value of the land or property for any purpose for which it 

is reasonably available, and the landowners are entitled to 

be compensated for the land taken and for the damage to the 

residue of the land on the basis of the most valuable purpose 

for which said land is susceptible of being used. 

-



INSTRUCTION No. 

In arriving at the damages to the residue of the tract, the 

Commissioners should consider the reasonable costs, if any, of 

adjusting the residue of the property to the new ~onditions, 

and the inconvenience, if any, to which the landowners will be 

subjected in the future operation of their property caused by 

the taking and the new construction. 



INSTRUCTION No. /.)&.... ' 

The commissioners may consider, if any, the expense of 

moving the storage tanks, building and gas pumps occasioned 

by the taking of the said land. 



INSTRUCTION No)l)b 

The commissioners may taken into consideration the prices 

paid by the plaintiff for other property in the neighborhood 

and similarly situated in ascertaining the value of the 

defendants' lot at the time of the taking if the purchase 

of similar land was voluntary and not by way of compromise. 
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY 

STATE HIGmiAY AND T~~SPORTATION 
COMMISSIONER OF VIRGINIA 

VS. At Law No. 3020 

CALVIN PERCY ALLMOND and 
ORETHA ELEY ALL'-tOND I 

and 0.012 acre, more or less, of 
land in the Town of Smithfield, 
Isle of Wight County, Virginia 

EXCEPTIONS OF PETITIONER 
TO THE REPORT OF THE COH~!ISSIONERS 

To the Honorable Judges of the 

circuit court of Isle of Wight County, Virginia: 

The petitioner herein, State Highway and Transportation 

Commissioner of Virginia, by counsel, respectfully takes 

exception to the Report of the Commissioners filed herein on 

March 30, 1977, and files these, his written e~ceptions to 

such Report, to-wit: 

1. The landowners were permitted, over objection, 

to introduce inadmissable and prejudicial evidence as to the 

costs of curing damage to the residue of their land without 

laying any foundation therefor and without showing any amount 

of damage resulting from ~~e taking of a portion of their 

land by the condemnor. 

2. The commissioners disregarded the instructions 

of ~e Court not to use the view as the sole evidence and not 

to turn themselves loose and make an arbitrary award not 

related to or measured by the evidence. 

3. The commissioners disregarded the duty upon the 

landowners to minimize their damages and not to maximize 

them. 

4. The commissioners disregarded the instruction 

ocLIC ANo aARLow of the Court not to base their award in whole or in part upon 

SICITM .. CI.D, 

... 
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surmise, conjecture, or sympathy for the landowners or for 

the petitioner. 

5. The award for damages exceeds the total ·value 

of the landowners' property before the take even though only 

approximately 6.26% of the landowners' land was taken. 

6. The award of the commissioners for damages was 

palpably excessive. 

7. The award of the commissioners for damages 

bears no reasonable relation to the testimonial evidence and 

is so grossly excessive as to show prejudice or corruption on 

the part of the commissioners. 

8. The commissioners obviously took arbitrary and 

capricious action and returned an award not related to the 

value of the property involved. 

9. The award of the commissioners was arrived at 

thro~gh misconception of the principles of law which should 

have governed them in their action and decision. 

10. The commissioners in fixing their award either 

were quided by erroneous principles of law or evidence, or 

completely disregarded the instructions of the Court on the 

law and disregarded the evidence adduced. 

ll. The commissioners completely ignored the 

Instruction Number 7 granted by the ·court wherein they were 

told that in determining whether or not any damage to the 

remaining lands of the landowners by reason of the taking of 

the land and easement in this proceeding is the difference in 

the value immediately.before and tmmediately after the taking, 

considering every circumstance, present and future, which 

affects its value. 

12. The award of the commissioners was ar~ived at 

by them through misconception of the principles of law which 

should have governed them in their action. 
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WHEREFORE, the petitioner respectfully prays that 

the Court set aside the award of the commissioners in this 

case and grant a new trial or order a remittitur of an 

appropriate portion of the damages as fixed by the commissioners. 

Rod ham T. Oe lk 
Delk and Barlow 
229 Main Street 

STATE HIGHWAY ~~0 TRANSPORTATION 
COMMISSIONER OF VIRGINIA 

Smithfield, Virginia, 23430 

Attorney for Petitioner 

CERTIFICATE 

I hereby certify that a signed copy of ~~e foregoing 

Exceptions to the Report of the Commissioners in this case 

was delivered to H. Wood:ow Crook, Jr., Esquire, 107 Institute 

Street, Smithfield, Virginia, Z3430, counsel for ~~e defendant 

landowners, this the 8th, day of April, 1977. 

~u 
Aitorney for State Highway 
and Transportation Commissioner 
of Virginia 

.... 



VIRGI}t!A: IN THE CIRCUIT COURT. OF ISLE OF WIGHT COUNTY 

STATE HIGHWAY AND TRANSPORTATION 
COMMISSIONER OF VIRGINIA 

vs. At Law No. 3020 

CALVIN PERCY ALL'!OND and 
ORETHA ELEY ~'!ONO 

and 0.012 acre, more or less, 
of land in the Town of Smi~~field, 
Isle of Wight county, Virginia 

ADDITIONAL EXCEPTION OF PETITIONER TO 
THE·. REPORT OF. THE .CONMISSIONERS 

.,; 

To the Honorable Judges of the Circuit 

Court of Isle of Wight County, Virginia: 

The petitioner herein, State Highway and Transportation 

Commissioner of Virginia, by counsel, in further support of his 

exceptions to the Report of the Commissioners filed herein, files 

this additional ground for such exceptions, to-wit: 

Exception 13: The award of the Commissioners is 

contrary to the law and the evidence and is without evidence to 

support it. 

Rodham T. Delk 
Delk and Barlow 

STATE HIGHWAY AND TRANSPORTATION 
COMMISSIONER OF VIRGINIA 

229 ~lain Street, 
Smithfield, Virginia, 23430 

CERT!FIC.ATE 

I hereby certify that a signed copy of the foregoing 

additional Exception to the Report of the Commissioners in this case 

was delivered to H. Woodrow Crook, Jr., Esq., 107 Institute Street, 

DI:LK AND 8AALOW 

.ana•Nne .aT "-'"' 

VlltGIHIA 
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Smithfield, Virginia, 23430, counsel for the defendant landowners, 

this the llth., day of April, 1977. 

Attorney for State H~ghway·and 
TranspQrtation Commissioner of Virginia 

'fiiiGitiiA: l!'t TMt: C:UIIA.. "'lfU:o& ._ 
fMI CCIUNT'I' ~, IIU a, WIGMT. 

,,:z.7 
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JAMES C. GODWIN. JUDGE 

••• MARKET STREIT 
,.. O. DOlt t&o• 

su,-,-OLK. VIRGINIA :t~•3" 

FlFTH JUDICJAL CJRCUIT 

COUNTIES OP' SOUTHAMPTON. ANO ISL£ OF WIGHT 

CITY OF SUFFOLK 

July 11, 1977 

State Highwav Commissioner v. Allmond 

Mr. Rodham T. Delk 
Attorney at Law 
229 Main Street 
Smithfield, Virginia 23430 

Mr. H. \·1oo::lrow Crook, Jr. 
Atto-mey at Law 
107 Institute Street 
Smithfield, Virginia 23430 

Dear Sirs: 

GEORGE F. WHITLEY. JR .. JUDGE 
117 4. CloiUAC:H STAC:ET 

,.. O. IIOX 307 

S,.ITN,-IEL.D. VIRGINIA z~·~o 

I have read the transcript and examined the authorities 
cited, and have decided to overrule the exceptions to the Commiss­
ioners Report and will enter an order confirming the Report. 

In my opinion there is ample evidence upon which the 
Commissioners could have based an award for damages to the residue. 
One element not mentioned in the testimonial evidence but plainly 
visible on the view is the change of grade. The road is now sub­
stantially above the lot where formerly the road and lot were at 
near the same level. 

It is ~~tremely difficult, however, to relate damages to 
the value of the property. The only testimony directly related to 
the value of the residue is that of Mr. Copeland and Mr. Clark as 
to the building, and that of Mr. Copeland as to the square foot land 
value he used. Mr. Clark said that the building as it stood was 
worth $4,500.00 to $4,700.00. Mr. Copeland used 30 cents a square 
foot as the value of the land taken. Applying this to the 8013 
square feet of residue would give a value of $2,403.90. Thus from 
the testimonial evidence, the highest value of the residue would 
be $7,103.90. Yet the Commissioners found damages of $7,500.00 •. 



State Highway Commissioner v. Allmond 
July 7, 1977 
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While I was vary much surprised at th~ amount of the 
damages awarded, I cannot say that the commissioners disregarded 
the instructions of the court or that the amount awarded is 
arbitrary or shocks the conscious. 

Sincerely, 

Whitley, 

G~~jr:few 
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY 

STATE HIGHWAY AND T~~SPORTAT!ON 
CO~~ISSIONER OF VIRGINIA 

VS. At Law No. 3020 

CALVIN PERCY ALLMOND and 
ORETHA ELEY ALJ&~OND 

and 0.012 acres, more or less, of 
land in the Town of Smithfield, 
Isle of ~'light County, Virginia. 

ORDER OVERRULING EXCEPTIONi TO AND 
CONFIRMING C0~1ISSIONERS' REPORT 

This day came the State Highway and Transportation 

Commissioner of Virginia, by his attorney, and came also the 

landowners, Calvin Percy Allmond and Oretha Eley Allmond, by 

their attorney, and it appearing to th~ Court that the 

report of the commissioners hereinbefore appointed with ~~e 

certificate of the Clerk of this Court administering the 

oath to the said Commissioners, was on March 30, 1977, duly 

returned to and filed by the Court herein; that exceptions to 

the said report were duly and timely filed by the State-Highway 

and Tr~nsportation Commissioner of Virqi~ia, the petitioner 

herein; ~~at on May 17, 1977, the Court heard the arguments 

of counsel for the parties hereto on the said exceptions; that 

the Court took the matter under advisement; and that thereafter 

the Court filed an opinion overruling the said exceptions; the 

Court doth so find: 

And it appearing to the Court that the said commissioners 

ascertained that the value of the land taken herein was $161.00, 

that there were damages to the residue, beyond the enhancement 

in value to the residue by reason of the taking, in the 

amount of $7,500.00, and that the said report should be 

confirmed; therefore, the Court doth overrule the exceptions 

to the said report and doth approve, ratify and confirm said 

report in all particulars, and doth confirm unto the Commonwealth 
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of Virginia the fee simple title to the following property: 

Being as shown on Sheet 3 of the plans for Route 
258, State Highway Project 0258-046-104, Rt'l-201, and 
lying on the south (right) side of the office revised 
centerline and adjacent to the exiseinq south right of 
way line of present Route 258, from the lands of Benjamin 
Jones opposite appro.ximate Station 1657+20 to the 
lands of F. M. Griffis and Thomas Perry Griffis opposite 
approximate Station 1657+59, and containing 0.012 acre, 
more or less, land; 

TOGETHER WITH an easement and right of way to the 
Continental Telephone Company of Virginia, its successors 
and assigns, for the construction, operation and · 
maintenance of telephone line facilities, including 
any and all necessary attachments and appurtenances 
thereto, along and contiguous to the proposed south 
right of way line of said Route and Project, from 
opposite approximate Station 1657+20 to opposite 
approximate Station 1657+59; 

AND TOGETHER WITH an easement and right of way to 
the Virginia Electric and Power Company, its succ~ssors 
and assigns, for the construction, operation and maintenance 
of power line facilities, including any and all necessary 
attachments and appurtenances thereto, along and contiguous 
to the proposed south right of way line of said Route 
and Project, from opposite approximate Station 1657+20 
to opposite approximate Station 1657+59. 

Being a portion of the land acquired by caivin Percy 
Allmond and Oretha Eley Allmond by deed from Benjamin 
Jones and Pauline Jones dated Julv 2, 1969, and recorded 
in the Clerk's Office of the Circuit Court of Isle of 
Wight County, Virginia, in Deed Book 198, at page 103. 

And it appearing to the Court that the State 

Highway and Transportation Commissioner of Virginia has 

heretofore caused to be recorded in the Clerk's Office of 

this Court Certificate No. C-22786 for $134.00; that the 

title to the aforesaid real estate ~~ereby vested in the 

Commonwealth of Virginia, in accordance with the provisions 

of Section 33.1-119 and 33.1-122 of the Code of Virginia 

1950. as amended; and, ~~at none of the funds represented by 

the said certificate of deposit were withdrawn and paid to 

the landowners as is permitted and provided for in Section 

33.1-124 of the 1950 Code of Virginia, as amended: 

NOW, THEREFORE 1 the Court doth ADJtJOGE I ORDER and 

DECREE that the State Highway and Transportation Commissioner 

of Virginia pay to the Clerk of this Court on behalf of 



Calvin Percy Allmond and Oretha Eley Allmond, who are the 

defendant landowners in this action the sum of $7,661.00, 

with interest at the rate prescribed by statute from April 20, 

1973,_ the date on which the above mentioned Certificate No. 

C-22786 was duly recorded in the said Clerk's Office, on the 

sum of $7,527.00, this being ~~e excess of the amount of the 

award of the commissioners as aforesaid over the amount of 

the said certificate of deposit, to the date upon which the 

said principal sum is paid into Court: and the Court doth 

further ORDER and DECREE that the Commonwealth of Virginia 

be released from any liability by virtue of the recordation 

of the Certificate aforesaid, and that the proceedings 

herein be recorded and indexed as provided by Section 25-

46.27 of the Code of Virginia, 1950, as amended, with reference 

to be made showing the book and page number of such recordation 

on the margin of the pages where the said Certificate of 

Deposit is spread. 

The Court doth further ORDER and DIRECT that the 

costs herein, including $20.00 each to the commissioners 

appointed herein who served, namely, J. o. Christian, Ralph T. 

Griffin, Edith R. Tynes, Burdette Edwards, and Clinton 

Blount, and $10.00 each to the commissioners summoned herein 

and who appeared but did not serve, namely, v. A. Bel~, Ray 

Parker Barlow and Woodrow Odom, Sr.~· plus mileage as provided 

for in Section 25-46.22 of the said Code, shall be paid by 

the State Highway and Transportation Commissioner of Virginia, 

unless such costs have heretofore been paid by him: and 

the same shall be charged and taxed by the Clerk of this 

Court as part of the costs herein as provided by law. And 

the Court doth further order and direct that the Clerk of 

this Court forthwith deliver to the attorney for the petitioner 

a certified copy of this order without awaiting the elapse 

of twenty-one (211 days from the date of entry hereof. 

And this action or cause is continued pending ~~e 
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further order of the Court. 

And it is further ORDERED that the stenographic 

transcript of the testimony introduced and proceedings had 

upon the trial of this action heretofore filed herein shall 

become, and hereby are made, a part of the record in this 

case~ pursuant to Rule 5:9(a) of the Rules of the Supreme 

Court of Virginia. 

Seen, objected to and ex ptions noted: 

d14tttZt AdiL 
At~for State Highway and 
Transportation Commissioner of 
Virginia 
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY 

STATE HIGHWAY AND TRANSPORTATION 
COt-'J.IISSIONER OF V'IRGnliA 

vs. At Law No. 3020 

CALVIN PERCY AL~~OND and 
ORETHA ELEY ALL.~ONO 

and 0.012 acres, more or less, of 
land in the Town of Smithfield, 
Isle of Wight County, Virginia 

NOTICE OF APPEAL 

The State Highway and Transportation Commissioner 

of Virginia, Petitioner, hereby gives notice, pursuant to the 

provisions of Rule 5:6 of the Rules of the Supreme Court of 

Virginia, of its appeal to the Supreme Court of Virginia from 

the Order Overruling Exceptions To And Confirming Commissioners• 

Report entered in this action on August 31, 1977. 

The stenographer's transcript of the testimony in 

this action has previously been filed wi~~ the papers in this 

action and has been made a part of the record herein pursuant 

to the aforesaid order entered August 31, 1~77. 

STATE HIGm~AY AND TRANSPORTATION 
COMMISSIONER OF VIRGINIA 

By~~,zy~ 

Rodham T. Oelk 
Oelk and Barlow 
229 Main Street 
Smithfield, Virginia 

Counsel 

23430 

CERTIFICATE 

I hereby certify that a signed copy of ~~e foregoing 

Notice of Appeal was mailed to H. Woodrow Crook, Jr., ~squire, 

107 Institute Street, Smithfield, Virginia, 23430, Counsel for 
CCL.IC ANO SARI.. OW ~ d_ 

•no•u•c.,. •"v."" Calvin Percy Allmond and Oretha Eley Allmond, this ll.:::r day of 

"::..:~ September, 1977. p~//c.. 
. r. 
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hands and be sworn. 

(Whereupon, the witnesses were 

duly sworn.) 

THE SHERIFF: Witnesses come this way, please. 

(Whereupon, the witnesses were 

excluded from the courtroom.) 

THE COURT: ~1 riqht, sir. 

MR. DELK: May it please the Court, on I 
behalf of the petitioner, the State Highway Commissioner 

I offer into evidence two Plan Sheets which were I 
j 

filed oriqinal~y at the beginning of the proceeding, I 
I 

but I wish now to introduce them and have them then I 

made a part of the record. I 
TBE COURT: All right. 

MR. DELK: These are Plan Sheets 3 and 4 

respectfully, and I -- no, it's 3 and 3-A, if Your 

Honor please, and I ask that they be designated as 

Plaintiff's Exhibits 1 and 2. 

THE COURT: All riqht. They are so marked 

and designated in evidence. 

C'~U!=\T R:::?'.:'='TE:RS ;~~C- ·'·,OR:=-·::...:"'. · . .:i=1G!'·;·~ 
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(Whereupon, the foregoing Plan 
Sheets 3 and 3-A were received 
in e~idence and marked for 
identification as Plaintiff's 
Exhibit Numbers l and 2. ) 

MR. DELK: May it please the Court, and 

madam of the commission and gentlemen of the comntiss tn. 
You all know me; I am Rodham Delk, of course, from 

Smithfield, and I represent the State Highway 

Commission in these proceedings. Mr. Crook and Mr. 

Marks, Mr. Woodrow Crook, Jr. and Mr. John Marks of 

Smithfield appear here and are representing the 1 

defendants or the landowners in the case, Mr. and MrJ. 
Al.lmond, whom I think most of you probably know alsoJ 

The purpose of this proceedinq, as the I 
Court has acquainted you, is to acquire for highway 

purposes and specifically for the improvement of the I 
right-of-way of Highway 10 or South Church Street I 
in Smithfield a portion of the property of Mr. and 

Mrs • Allmond. 

The particular property that is involved 

or the taking -- we will be referring to it as the 

property taken - consists of zero point, rather • 012 

of an acre. 

Incidentally, pads have been supplied to 

you with pencils in case you care to make any notes 

COURT RE:?CRTERS l·'lC - NOR=OLK 'v .RG:~.: . .:. 
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during the proceeding. 

We expect the evidence to show you that 

this, when boiled down to different figures, will be 

536 square feet of property. We expect the evidence 

further to show to you that of this 536 square feet 

or .012 of an acre,that included within that area wa 

a permanent construction easement which was imposed 
I 

on the property and that the property acquired was I 
taken subject to that permanent construction easemen,. 

In other words, as the Plan Sheet -- and I .. 

1

,11. 

show you that in a minute -- shows across a part of 

I 
this property there already· existed a: perm~~ent j 

· th · f I construct.on easement. On e same p~ece o properti 

that already existed, and a utility easement, and j 

I 
there is being acquired also in the proceedinqs 

There's also being 

acquired a telephone and an electric easement on the j 
property to replace ~ existing telephone and electr~c 

I 

bear with me just a minute. 

I 

I 

easements, which were al.ready on the property and 

were within the area of the take. 

I 
I 

i 
Now as the petitioner in the matter says, 

I 
i 

and for the Plan Sheets which have been introduced 

in the record, specifically referring to Plan Sheet ~, 
i 

it shows, we expect the evidence to disclose to you 
! 

that, as shown on this Plan Sheet, the area that is 

CC.l.:RT REPORTERS i:..;C - NORFOLK. VIRGiN!.:. 



;, 
1 !i 

II 
·1 II - I 

II .. II •) 

II I. 
-!: ·I 

I! 
;) 

I! 
li 

j 

! 
" li 
~ ) 

In 
!I 

ll II 
I 

I 
1~ I 
1'~ 

I 
•) I 

,! 

1± II 
15 II 

I! 
1 ' 
..~,.'l I 

I 

17 

1S 

19 

:!0 

~1 

·l·l 

:!3 

:.!4 

:!5 

,, 
II 

12 

taken in this matter is enclosed in red. The red line 
I 

is the ~rea that is being acquired in fee simple in I 
this case. The area that's outlined in yellow is thJ 

area that is being acquired for the utility easement I 
to replace the existing utility easement. 

Now you will be given -- taken, rather, in 

the company of the Sheriff, transported to the scene 

of the property so that you may go upon it and look 
I 

at it, not that you all aren't already familiar withj 
it, but this is -- part of the proceedings require 

that you go view the property, look at it. And thes 

areas, the areas in red and the area in yellow you I 
will find have been either staked out on the ground 

• I 
or clearly marked on the sur.face of the highway, and I 
that there will be a witness there who will testify 

exactly as to these markings and answer questions you 
I 

may have, if you have any, as to the property being 1 

taken and its location and shape and so forth. 

We will also expect the evidence to be 

presented to you to show what is the value of this 

property beinq acquired. And you will be told that 
i 

there are two things for you to consider. We expect I 
• I the Court to instruct you that you must determJ.ne the1 

j 

' value of the property being taken and also the damages, 

if any 1 to the remainder of the property 1 which is I 
! 
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offset,. if you will, by ~y enhancement in value. 

And this evidenc~ will be presented to you 

during the proceedings. And, having viewed the 

premises and having seen the property, we would then l 
expect you to bring in an award in keeping with the 

testimony of the witnesses as to the value of the 

property and the damage, if any, to the remainder of 

I 
the property offset by any enhancement of the property 

by reason of the taking. 

With that,gentlemen, we will then proceed 

as far as I ~ concerned. 

THE COURT: Do you want to say anything 

about it, Mr. Crook? 

MR. CROOK: Yes, sir; I will be very brief, 

Your Honor. 

Madam Commissioner and Mr. Commissioners, 

I am Woodrow Crook and I represent Mr. calvin Allmond! 

I 
in the case, as Mr. Delk has pointed out to you. Thi~, 

I 
as some of you may know and have served on condemnatiOn 

proceedinq cases before, involves a takinq of land I 

by riqht of eminent domain by the Highway Department 1 

I 
against Mr. lllmond and his wife, Mrs. Allmond. I 

I The property is business commercial property 

located on South Church Street in the Town of 

Smithfield in the County of Isle of Wight. The 

COliRT RE?ORTE~S :>.iC - ' •. .;R.=c:_,..- • ~~.:;:··.:.:... 
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property is not a large tract of land in the case. 

It's a narrow lot, some 39 feet in width with over 

200 feet in depth. The property to be taken is on 

the street or road. 

As Mr. Delk pointed out, there are Uio main 

issues. One is the value of the property taken, and 

the second one, and this is the one that is the most 

important to the defendants in the case, but the 

damages to the remainder of the property. 

Now he has shown you on this diagram the 

portion in red which is being taken by the Highway 

Department or the Commonwealth and the portion in 

yellow for easements or for utilities. And that mels 

telephone poles and electric power transmission or 

distribution poles within the area marked in yellow. 

And you will also see within that area the gas pumps 

themselves, the change in the driveway or the access 

to the property. 
I 

Mr. Al1mond's evidence in this case will b~ 

that the taking of this property and the chanqinq of 

the driveway is causing damage to him in that he is j 

being limdted in the use of his pumps. His pumps 

will have to be moved, the building moved slightly 

I 
I 

I 
l 
I and the storage ~ moved in order to afford the , 

storage tanks in front in the use of the gas pumps in I 
I 
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his business. i th 
. I We w 11 contend that ey are extens~ve 

to the residue of the property. 

When you hear the evidence in the case you 

will hear the evidence of the condemnor, the taker, 

the Commonwealth. And they will testify primarily I 
as to the value of the land being taken, which, beinr' 

a small amount of land is not goinq to be a great 

value. And, of course, the real issue is going to bl 
the damages to the remainder. 

You, as commissioners, serve like a jury in 

that you listen to the witnesses and decide on theirl 

credibility. However, you are commissioners, not a I 
jury. You will view the property and you may, based 

upon your view of the property, your knowledge of 

land as freeholders, landowners of Isle of Wight 

County, you may determine from your view of the 
I 
! 
I 

property damages that you ascertained to the propert1 
I 

regardless of what the testimony of the witnesses may !:be. 
I 

So you are not limited just to the testimony of the l 

witnesses. You also may, from your view, make 

decisions in the case as to the damages. 

I don't think that the testimony will be 

extensive. It's unfortunate that we are so late 

getting started. I was not aware the case started 

at 9: 00 and assumed that it was at ten, and I.~ so 
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advised Mr. Allmond. That's why we were late gettin 

here. And then various matters had to be resolved 

in chambers prior to the actual hearing so we are 

very late getting started. 

But I would ask you when you look at the 

property,you make your view, that you be looking at 

these gas pumps and the proximity of the red to thos 

gas pumps and the new driveway, how it is so situatej 

as opposed to the way it was before, the access of ' 

those pumps and what it's going to take to be able 

to continue to use them for servicing the customers 

with gas. 

Observe these things very carefully because 

your view will be first then you'll come back and 

to recall from your view what the actual situation 

out there was. And so the view is very important. 

I ask you not to take it lightly. Try to be as 

involved, even the location of the electric line 

poles on the property affected. 

And then after you have heard all the 

mind I 

I 
evide~ce and I would ask you to keep an open 

because the Commonwealth goes first before the 
I 

that! 
I 

defendant is able to put on his evidence. I ask 
l 
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you keep your mind open until you have heard all the! 

evidence and then make your decision for the 

defendants as to the value of the property taken. 

This is their only opportunity to be compensated for 

the land that Is taken. They don r t have any choice 

in the matter under the rights of eminent domain. 

Thank you. 

THE COURT: All right. We are going to 

go out. Do you want to say something else? 

Have you got plats for everyone? 

MR. CROOK: In looking at this, Your Honorl 

it's basically the same as on the plat, but there 1 
are one or two things --

him testif:~:EL~:n :
0 
w::l ~:l:i: ~ Reynolds and ha r 

I 

i 

I 

MR. CROOK: Your Honor, I object to this 

by Mr. Delk. We have the plats in the record of 

which we are all going by. Now we have a sketch I 

drawing. I don' t know if it's the same as the plats I 

that have been put into the record as exhibits. I I 
I 

think it's highly irregular by him now to try and get 
I 

in testimony before we qo to the site. 

THE COURT: What he wants to do is give 

them something to follow at the site. 

MR. DELK: That is all. 

I 
I 

! 
i 
i 
I 
I 

I 
I 
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THE COURT: It's a very simple site. I 

don't think we need it • 

MR. CROOK: It's a very simple site. It ii 
not complicated at all. In fact, the work has. been 

done, the road has been expanded. There is no need 

to have them at some point to try and get --

MR. DELK: Your Honor, we have frequently 

done this. In nine out of ten cases we try this is 

exactly what we do. We are simply trying to show thl 
commissioners clearly what the situation is, and we 

can have the witness testify and explain everything 

on this and then they can carry them with them as 

far as we are concerned and have the benefit at the 

view • 

THE COURT: ~ihat is this copied from, the 

other one, Mr. Delk? 

MR. DELK: It shows everything that the 

plat would show except the other plat has so many 

other drawings and marks and all on it that this 

simply shows the Allmond property without those othe* 

adjacent owners. I 
! 

MR. CROOK: There are some additional item~ 

I 
I 
I 

on here, Your Honor, that are not on the plat. 

am not surprised. 

I 

I 
THE COURT: Well., maybe we better get the j 

i 
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witness in and let him do it. We frequently do have 

witness can come in and identify it if that would 

suit you better. 

MR. CROOK: Your Honor, I don 1 t see the 

point. As you have stated it's a very simple piece 

of property here with the tanks and the building on 

it. We have the plan right here that has been made 

an exhibit. Why do we need another sketch at this 

point prior to the view? 

MR. DELK: It is perfectly obvious, if You~ 

Honor please, to have the benefit of the plat to 

better understand the view. 

THE COURT: I never have been able to 

understand these plats that the Highway Department 

makes. A simple plat might help, but I don't think I 
i 

it makes a lot of difference in this particular casej 

Suppose we just go on out there and look a 

I I 
MR. DELK: That's what I say. The point, 

I 

it. It's a simple place this time. 

if Your Honor please, because we are going to 

I 
! introduce it anyhow. 
I 

THE COURT: All right. Now we are going j 
! 
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to take a look at the property. Now I am wondering 

and you understand that you'll be instructed on the 

view. It is an important part for you to consider 

alonq with the other evidence and you'll get an 

j_ 
I 

' , 

instruction on that part. 
I But we do want you to loo~ 

it over carefully. 

Now someone from the Highway Department 

will point out the marks on the plan and you may ask 

him questions, but we don't want to have a trial out 

there because the reporter won't be there, and we 

don't want to have witnesses testifying, just the 

one that is going to point out the various point~. 
I 
I 

And counsel for each party will go and I am going to I 

I 
Now it's about 11:30. We'll be there wher~ 

ride out there with you, ·too. 

I 
we could go by Dairy Queen or somewhere close by and ! 

j 
get something to eat. Think it would be better to 

I 
! get a quick lunch? 

MR. DELK: It would certainly save time 

in my opinion, sir. 

MR. CROOK: Well, that's the first thing 

we have agreed on this morning. 

THE COURT: I think maybe we'll go on by 

and take a look and then there's some quick places 

up there and maybe we can get through in the middle 
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part of the afternoon, where if we come back out here 

and qo thirty or forty minutes and qo back in it will 

be 5:00. Does that suit you commissioners? 

A COMMISSIONER: Fine. 

THE COURT: You are the ones doing the 

work so 

MR. DELK: May I suggest to the Court that 

when the view is over you could tell the commissioneJs 

what t~e they are expected to be here. 

THE COURT: All right. That's right, we 

can see how the time runs. 

~1R. DELK: May we approach the bench just 1 

one minute, Mr. Crook? 

(Whereupon, there was an off-the~ 
I 

record discussion at the bench out of the I 

hearing of the court reporter and the 

commissioners. ) 

(lihereupon, a view of the 

was taken and ~~ere was a recess in 

hearing for lunch at 11:25 a.m.) 

properj 

the 1 

I 

I 
i 
I 
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AFTERNOON SESSION 

22 

(Resumed at 12:50 p.m.) 

THE COURT: All riqht. Have you got your 

first witness? 

MR. DELX: Yes, sir, I am ready. 

Mr. Reynolds. 

PALMER REYNOLDS, 

called as a witness on behalf of the plaintiff, 

having been first duly sworn, was examined and 

testified as follows: 

DIRECT EXM4INATION 

BY MR. DELX: 

0. Will you state your name and your address, 

Mr. Reynolds? 

A. Palmer Reynolds, 151 Robin Lane, Suffolk, 

Virginia. 

(\ And, Mr. Reynolds, are you familiar with 

22 the Plan Sheets, specifically 3 and 3-A, which have been intro 

23 duced in evidence in this case as Petitioner's Exhibits 1 and ? 

.,. _., 

A. Yes, I am • 

t~at are you -- where are you employed at 
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1 this time, sir? 

2 A. I am employed at the Portsmouth Redevelopment 

3 and Housing Authority in Portsmouth. 

Prior to that employment where were you 

5 employed? 

6 A. The Virginia Department of Highways in 

7 Suffolk, Virginia. 

8 Are you familiar with then the project in 

9 which this particular Allmond property is on which it's locatec, 

10 sir? 

11 Yes, sir. 

12 And you are familiar, as you have testifiec, 

13 then with the Plan Sheets that have been introduced. Is that 

14 right, sir? 

15 A. Yes, I am. 

16 Mr. Reynolds, have you made a sketch or 

17 used in the nature of a map showing the area that is being 

18 acquired in this instance and virtually the same things that 

19 are shown on the plat, sir? 

20 A. Yes, sir; I have made a plat similar to 

21 what's on the Plan Sheet, just to a different scale. 

To a different scale. All right, sir. 

23 Is this the sketch you're talking about? 

24 MR. CROOK: Your Honor, I object to this 

sketch. 
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1 MR. DELK: I haven't offered it or anythinc 

2 yet, if Your Honor please. 

3 MR. CROOK: He's askinq for testimony 

concerning ~~e sketch and naturally it follows that 

5 the sketch is being offered into evidence and will b~ 

6 offered in evidence. The testimony will already be 

7 in whether it's offered or not. And I object to it 

8 for the same reasons I stated earlier. 

9 We would have to show that the sketch is 

10 drawn by an engineer or surveyor correct to scale 

11 and shows exactly what's on the ground, and Mr. 

12 Reynolds ~s not qualified to do that I don't believe 

13 At least it certainly hasn't been shown. 

THE COURT: Let's see. 

15 MR. CROOK: We have a plat in the record 

16 as it is. 

1i THE COURT: Well, as I understand it he's 

18 offering -- he's getting ready to have a plat here 

19 that each one of them can use. 

20 What was this taken from, Mr. Reynolds? 

21 THE Wl:TNESS: From the Highway Plans, Your 

22 Honor. 

23 THE COURT: Is it a copy of it or is it --

24 THE Wl:TNESS: The only difference in that 

and what's on the Highway Plans is it shows a tank 
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1 in back and a shed. 

2 THE COURT: What about the scale? 

3 THE WITNESS: It's a larger scale than 

4: what's on the Plan Sheet. 

5 THE COURT: Well, is it drawn to scale? 

6 I mean is it drawn to scale or is it just a rough 

7 sketch? 

8 THE WITNESS: No, sir, it's drawn to scale 

9 THE COURT: Does it show anything on it 

10 that's not on the plat, on the official plat, the 

11 one that was filed today? 

12 THE WITNESS: No, sir, other than, like I 

13 said, the large tank on back of the property in back 

14: of the shed. It shows the dimensions. In scaling 

15 I think these dimensions here, they are just scaled 

16 off of the plans written in here where they are not 

17 written on the Plan Sheet itself. 

18 THE COURT: How do you know all that? 

19 TBE WJ:TNESS: Because when it was -- we ha< 

20 it prepared by the Drafting Section at the Right-of-

21 Way Section. They scale it off. We have a section 

:!2 agent and two technicians that go 

23 MR. CROOK: Your Honor, he's testifying to 

24 things he does not know himself. However, this is 

.,-
-D not his handiwork; this is the Highway sketch. They 
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1 have witnesses that can establish the things he's 

2 saying now in front of the commissioners. Those 

3 witnesses should be here. He shouldn't be saying 

these things. 

5 THE WITNESS: I have checked everything 

6 on here against the Plan Sheet. 

7 MR. CROOK: The shed that's been super-

8 imposed is not on the plat. My client says that the 

9 shed is totally on his property. This is not showinr 

10 it as being totally on his property. 

11 THE COURT: What purpose are you introduci lg 

12 this for, Mr. Delk? 

13 MR. DELX: I haven't introduced it. The 

14 ball's just been taken away from me as though it was 

15 his witness. 

16 MR. CROOK: Your Honor --

17 MR. DELK':· · I haven't done a thing yet. 

18 MR. CROOK: Mr. Delk brought this up befor~ 

19 we went out to look at the property. I objected to 

20 it coming in at that time. It was not proper. The 

21 plats,exhibits,were in the record for the Highway 

•)9 -- representative to use in pointing out the features 

23 to the commissioners. And the Court ruled in my 

favor on that and said, "All right, we would not 

25 admit the sketch.w 
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1 We got out there and Mr. Delk offered it 

2 to Mr. Reynolds three times. Mr. Reynolds declined 

3 it twice. The third time I grabbed it and tore it 

up. He got another one and wanted it to point out 

5 to the commdssioners using that sketch for whatever 

6 ulterior motives --

7 MR. DELK: If Your Honor please, may I 

8 be heard on this? 

9 THE COURT: Let's let the commissioners go 

10 MR. DELK: I want to be heard on this in 

11 the presence of the commissioners. You've let him 

12 be heard · in their presence. Mr. Crook isn't 

13 correctly stating this as he knows. None of it 

14 transpired like he said. 

15 In the first place, it was never offered i1 

16 the beginning. I asked could I offer it. It's been 

17 done in eve~J Highway case that I have tried in ten 

18 years, and I guess I have tried as many in this whol~ 

19 circuit as has been tried by any lawyer. Never has 

20 it once been rejected; generally it's invited. 'But 

21 it's a misstatement by Mr. Crook to say I offered it 

22 at any time and he refused it. 

23 It is his data that he prepared or had 

24 prepared under his supervision, sir. And to lead 

this in front of these commissioners with Mr. Crook 
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with a purpose in mind, referred to me having 

28 

ulterior motives when, obviously, the ulterior motive 

is on the part of Mr. Crook with the idea of prejudice 

before these commissioners. It's just utterly 

despicable. 

THE COURT: Wait a minute, gentlemen. 

Counsel can be fussing with each other all they want, 

but I don't think you are having any impression on 

the commissioners. Now I'll hear you further on 

whether to admit this plat or not, but I take it 

you'd rather me hear you without the commissioners ir 

here. 

1-f..R. DELK: I want to go further wit.&.'l some 

evidence and then we'll get to it, if Your Honor 

please. 

MR. CROOK: The evidence is the testimony 

a·bout this. 

MR. DELK: Mr. Crook doesn't know what my 

evidence is going to be, if Your Honor please, and 

I am not going to let him run my case. 

22 DIRECT EXAMINAT:ION (CONTINUED) 

23 BY MR. DELK: 

Mr. Reynolds, how old are you, sir? 

25 THE COURT: Go ahead. 
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1 THE WITNESS: Thirty-six. 

2 BY M~. DELK: 

3 Q. What education have you had, sir? 

Oh, I had high school, post-graduate at 

5 ~ Military Academy and Randolph-Macon for a year. 

6 How long were you in the employ of the 

7 Virginia Department of Highways? 

8 A. Approximately ten years. 

9 In what capacity? 

10 A. As a technician preparing these plans, or 

11 to begin with, then I was a negotiator and an appraiser. 

12 Have you had experience then in the 

13 preparation of plats showing the properties involved in Hiqhwa~ 

1-' proceedings? 

A. 15 Yes, I have. 

0. 16 And you were a technician for how long 

17 doing that? 

18 A. Three-and-a-half years. 

19 0. Have you had drafting experience, sir? 

:!0 A. With the Highway Department. 

21 0. With the Highway Department. 

22 A. Yes, sir. 

23 Did you perform that type of work in the 

24 Highway Department? 

25 A. Yes, I did. 
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1 Q. You were then, I believe you said, a 

2 negotiator? 

3 A. Yes, sir. 

4 0. What were the duties of a negotiator with 

5 reference to the preparation and/or the interpretation of plat~? 

6 A. They were prepared for you. You were to 

7 check them to make sure it was to scale and all the informatior 

8 and data that was included was agreeable with the plans and 

9 records in the Courthouse. 

10 How many years' experience did you have 

11 doing that, sir? 

12 A. Approximately four, four-and-a-half. 

13 And after that what was your next line of 

14 work and experience? 

15 A. Well, simultaneously with that I appraised 

16 and negotiated and then I sort of left negotiations. I never 

17 did get away from negotiations completely. Second, we appraised 

18 and someone would negotiate. Primarily, Mr. Copeland did that 

19 on larger projects. On secondaries -- I appraised and 

~ neqotiated on other secondaries. 

21 Have you interpreted this plat, Plaintiff's 

22 Exhibit Number 1, with reference to the dimensions of the 

~ property shown thereon and on all the details shown on that 

24 plat with reference to the Allmond property? 

25 Yes, I have. 
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1 Q. And you have studied that? 

2 Yes, I have. 

3 In your experience then as a technician 

4 and as in this capacity you have said -- did you have experien< e 

5 in interpreting such plats? 

6 Yes, I have. 

7 Can you tell me what is the scale of the 

8 plat that is introduced in evidence? 

9 A. It's on a twenty-five, one to twenty-five. 

10 All right, sir. And you have testified 

11 well, what is the dimension of ~~e property as shown on the 

12 plat, the width? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

•)•) ..... 

23 

24 

25 

A. The width on the road frontage is 39 feet 

of frontage. 

Q. How could you tell that? 

A. That's on the evidence submitted to the 

Court. 

Q. In the plat? 

A. Yes, sir.· 

0. All right, sir. 

MR. CROOK: Your Honor, I think the Court 

should determine the purpose of this. We have the 

plat in the record that was. submitted as an exhibit 

by the plaintiff. What's the purpose of this sketch' 

MR. DELK: I haven't gotten to the sketch, 
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if Your Honor please. Mr. Crook won't let me get 

away from it. I am talking about Mr. Reynolds' 

qualifications if he will sit down and let me finish 

the case. 

THE COURT: We can save some time here, 

gentlemen. What do you want to do with it, Mr. Delk 

let ~~e commissioners see it? 

MR. DELK: Both of them, if Your Honor 

please. I simply want to present a complete and 

accurate picture of the entire matter to aid in the 

determination by the commissioners of what the 

property is like and so forth. 

THE COURT: Well, they can -- of course, 

they can look at the original plat, but it would be 

helpful to them to have a small individual plat that 

they can follow and follow the evidence. 

Now the only thing that I am concerned 

about, I haven't had any question about the propriet, 

of letting them do that, but Mr. Crook seems to be 

worried that the plat they are going to have is not 

the same or in some material respect is different 

from the official plat. 

Now that -- so I take it that's what you 

are getting ready to do now is show that it isn't. 

MR. DELK: In one case. 
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1 BY MR •. ~ DELK: 

2 Q. Does the Plan Sheet 3, Petitioner's Number 

3 1, does it show 

MR. C~OOX: Your Honor, I object to Mr. 

5 Delk -- I object. I would like to have the Court 

6 determine the admissibility of this evidence concern ng 

7 this sketch before it comes before the commissioners 

8 any further. 

9 THE COURT: All right. We'll ask the 

10 commissioners to go out a minute. 

11 

12 (Whereupon, the commissioners 

13 left the courtroom.) 

14 

15 THE COURT: All right, sir. Now go a.~ead. 

16 

17 BY MR. DELK: 

18 Does the Plan Sheet 3, Petitioner's Exhibi~ 

19 Number 1, show the perimeter boundaries of the landowners' 

20 property? 

21 A. Yes, it does. 

22 Q. From back to -- from all the way from the 

~ highway frontage to its rear property line? 

A. Yes, sir. 

25 Does it show the location of Little Creek, 
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1 which is one of ~~e boundaries of the petitioner's property 

2 on the Plan Sheet, sir? 

3 A. I would like to look at it if I could. As 

4 I recollect it does, but I would like to look at it before I 

5 answer. It doesn't actually show it on this Plan Sheet. It's 

6 a back property line, but it doesn't show the creek boundaries 

7 itself. 

8 All right. Does it show all of the 

9 buildings that are on -- other structures on the landowners' 

10 property? 

11 THE COURT: Have you got one to look at? 

12 THE WITNESS: No, sir, it shows the front 

13 portion. The back portion, as I said, again had 

14: the large storage tank on it and the shed on the 

15 back corner are not shown on the Plan Sheet. 

16 

17 BY MR. DELX: 

18 0. Not shown on the Plan Sheet. 

19 A. No, sir. 

20 0. Are they there? 

21 A. Yes, they are there. 

Q. Were they there for the commissioners to 

23 see on the view? 

A. Yes, sir. 

25 0. All right, sir. Now then have you prepared 
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1 a sketch th~t shows the dimensions of the landowners' property, 

2 the perimeter boundaries of it? 

3 A. Yes, I have. 

.J: Q. Is that made to scale or not, sir? 

5 A. Yes, it's made to scale. 

6 Q. Does it show all of the structures and 

7 buildings and so forth that are on the landowners' property? 

8 A. Yes, it does. 

9 What does it show in the way of those 

10 structures or improvements both above and below-ground that 

11 are not shown on the Plan Sheet 3, Petitioner's Exhibit 1? 

12 A. It shows the fuel tank in front beside the 

13 main building. There's a fuel tank there which is not shown 

14 on the Plans; a sign and a fuel pump and then on the back a 

15 large storage tank and the shed, I believe, are the only 

16 differences between this sketch and the Plan Sheet. The Plan 

17 Sheet shows the major building, gas pumps in front and the 

18 storage tank below the ground in back.. And that's basically 

19 all it shows on the one that's in evidence at this time. 

20 THE COURT: Does it go all the way back to 

21 here? 

22 THE WITNESS: Yes, sir. The major differerce 

23 in these two sketches, this is on a 30-scale and that's 

24 on a 25-scale, just a little bit larger. 

THE COURT: lihat are these numbers up here, 
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1 20 and 25? 

THE WITNESS: This is the width of the 

3 utility easement, Station 20 and 25. 

THE COURT: I see. So that doesn't 

5 designate anything on the plat. That's just --

6 TilE WITNESS: . Just the width of the VEPCO 

7 easement itself. 

8 THE COURT: So when we look back here, of 

9 course, now this is the area --

10 MR. DELK: The Court is now pointing to 

11 Petitioner's Exhibit 1. 

12 THE COURT: When we look back on Petitione.1:'s 

13 Exhibit 1 the fuel1ank would be back of that line 

14 called ns-Foot TC Sewer Line"? 

15 THE WITNESS: Yes, sir. 

16 THE COURT: Back --

17 THE ~iiTNESS: Back in this portion here. 

18 THE COURT: Now there is -- I notice that 

19 there is a notation here "Gas Tanks." What does 

:!0 that mean? 

21 THE WITNESS: It's two gas pumps which is 

22 the pumps up here in the island. 

23 THE COURT: That's all part of the ledger? 

24 THE WITNESS: Yes, sir, describing what is 

25 shown on the exhibit itself. 
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1 THE COURT: Now Mr. Crook had some questior 

2 about whether that shed wasn't all the way on the 

3 property where this -- what do you call this plat? 

4 Isn't that the one, the one that's not in evidence, 

5 shows it part of the way off? 

6 THE WITNESS: Yes, sir. ~·Tell, like I say, 

7 when we do this we come right on off the existinq 

8 buildinq to locate them with ~~e steel tape. 

9 THE COURT: That's not shown at all? 

10 THE ~iiTNESS: r1o, sir. The back portion, 

11 the large tank and this one and these tanks that are 

12 up here beside are not shown on the exhibit. 

13 THE COURT: Are they there? 

1.J: THE WITNESS: Yes, sir, they're there. 

15 They were there at ~~e time of the acquisition when 

16 we made an offer: the below-ground tank I am sure. 

17 Now I didn't pay attention to see whether that sign 

18 was there this morning or not. It may or may not be 

19 there. 

THE COURT: All right. Do you want to ask 

21 h~ some questions, Mr. Crook? Are you finished wi~, 

him? 

23 MR. DELK: Just a moment. I am going to, 

of course, examine him in the presence of the 

25 commissioners as to now with reference to that and 

COURT REPORTERS. INC.- NORFOLK. VIRGINIA 



l 

2 

3 

5 

6 

7 

8 

9 

~ .. ~ . -~ 
PaL~er Reynolds - Direct (Cont.) 

then at the proper time when I deem necessary 

38 

THE COURT: All he's talking about now is 

you had some question, Mr. Crook. What was your 

~uestion now? 

MR. CROOK: ~ie 11 , I hate to belabor the 

thing. 

CROSS-EXAMINATION 

10 BY MR. CROOK: 

11 Mr. Reynolds, you aren't an engineer? 

12 A. No, sir. 

13 You are not a surveyor? 

1~ No, sir. 

15 When you say that you have drawn this sketc~h 

16 to scale what do you mean? 

17 A. I have drawn it by scale. 

18 What scale? 

19 A. One inch to thirty. 

20 What's one inch to thirty? 

21 A. One inch equals thirty feet. 

')') -- One inch on your sketch equals thirty feet 

-·>a on the ground? 

A. Yes, sir. 

25 Did you measure it on the ground? 
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1 I have measured the acquisition part. Takjng 

2 the location of the main building we scaled back and measured 

3 all the improvements on the building -- excuse me, on the 

4 property. 

5 But you have not gone out there, surveyed 

6 these lines and measured it on t..lle ground? 

7 A. No, sir. That's of the records in ~~e 

8 Courthouse. I picked that up in the Courthouse. 

9 Q. When you say "to scale" you're assuming 

10 one inch to your sketch is twenty-five feet on the ground? 

11 No, sir, not assuming. The size of the 

12 property is gotten from the Courthouse. That's not an 

13 assumption. I have taken it from the records and put it on 

14 paper. 

15 The size you got from the Courthouse? 

16 A. Yes, sir, the Courthouse records. 

17 You have items on your sketch. Did you 

18 trace this from the plat or map that's in the record? 

19 A. No, sir. 

20 All right. You start out drawing this on 

21 your sketch here. You're not an engineer, you are not a 

~ surveyor. You can't go out there and shoot the lines and know 

23 that's where the line is, can you? 

A. It's been some years since I done it, but 

25 I am sure I could do it. I surveyed three or four years durin~ 
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1 college. It isn't the hardest thing to do. 

2 Q. Three or four years during college. 

3 1\. I am not a qualified surveyor. 

4 Q. t'las that at Randolph-Macon? 

5 A. No, between high school --

6 Q. uo, because I heard a year at Randolph-

7 Macon. 

8 A. I meant between high school and college; 

9 in between in the summertime I worked for a survey party. 

10 Q. So you yourself are not qualified to 

11 determine ~There those boundar}' lines are? 

12 A. No, sir. 

13 Q. And not being qualified to deter.mine where 

14 the boundary lines are you are not qualified to determine 

15 where the existing buildings are? 

16 A. The pins we have located 

17 Did you locate ~~e pins? 

18 No, sir, this Plan Sheet here showed me. 

19 I took it off the.survey center line,which does locate it on 

20 the Plan Sheet. 

21 tVhat•s the purpose of this sketch? 

This sketch? 

23 Yes. 

A. So when the appraiser looks at this, 

everything that's shown on the property aboveground and below• 
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1 ground, all the appraisers will be aware of what's on the 

2 property. We have had some outside appraiser come in and miss 

3 the s~ptic tanks and they are not aware -- they don't think of 

4 it. We had problems when it got to the review. So we set out 

5 to draw sketches so everything of value would be brought in 

6 on each as the property --

7 ~ So what you are saying is you added things 

8 on the sketch that are not in the exhibit that's drawn by 

9 qualified surveyors and engineers? 

10 A. Correct. 

11 THE COURT: What have you added, the fuel 

12 tanks and the shed? 

13 THE WITNESS : The shed and the underground 

14 tanks in the island and the siqn, which are shown 

15 here. I believe the air pump is not shown. 

16 

17 BY ~!R. CROOK: 

18 That's riqht, a sign at the front of the 

19 building, fuel pumps and fuel tanks and you have added any 

~ number of things on here that's not in the plat that's in the 

21 record. 

22 A. Yes, sir, when the surveyor went by and 

23 picked up the physical or ·aboveqround i terns. Something could 

24 have been put there after the survey was made. 

25 MR. CROOK: Your Honor, I am not knockinq 

COURT REPORTERS. INC - NORFOL.K. VIRGINIA 

' 
! 
l 



1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

:n 

22 

23 

24 

25 

"'"'1~­. •.) 

Palmer Reynolds - Cross 42 

Mr. Reynolds. I know Mr. Reynolds. I know he is a 

fine employee of the Highway Department and does a 

good job, but he is not a surveyor or not an engineez. 

He can't draw a plat or map that is correct in the 

metes and bounds and the distances.on the ground and 

the locations of the items thereon. 

They have the plat in the record that they 

have to qo by. That is admissible; that is drawn by 

qualified personnel. I have stipulated that, but I 

object to this sketch that was brought in. 

THE COURT: Well, what does --

MR. DELK: If Your Honor please, on that 

the man has testified here as to his qualifications, 

·three-and-a-half years as a technician preparing 

sketches under supervision, drafting, drawing plans. 

As far as being a graduate of an engineer hasn't 

got anything to do with his ability as a draftsman. 

He hasn't been given an opportunity to testify. 

A scale's a scale regardless of whether 

it's if it's drawn to scale it's drawn to scale. 

He's qualified to determine the plat and he has so 

testified. He can certainly prepare the plat to 

show his testimony. Be hasn't even testified to 

what it is yet. 

THE COURT: Well, in looking at the plat !i 
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1 appears to me that the plat we are talking about is 

2 being offered, is a copy of the plat that's in 

3 evidence, Plaintiff's Exhibit 1, but with a different 

4 scale and with some additional property on it. But 

5 the essential buildings are there; the dimensions 

6 are there which are exactly the same as on the plat 

7 that's in the evidence. 

8 I don't see where the landowner is goinq 

9 to be hurt if you've got some additional things on 

10 there that would tend to increase the damages, I 

11 would think, f:rom making those be moved • ·· - And usual!~ 

12 in these cases the smaller plats or the handier plat~ 

13 are just used so that the commissioners can follow 

14 the evidence better and have individual plats to 

15 look at so that they can understand more what the 

16 witness is talking about. 

17 Are you all through with what you all were 

18 going to say about this? 

19 MR. DELX: At this point 

20 MR. CROOK: I would repeat that the witnes J 

:!1 has, in response to me on two occasions, when asked 

:!2 if it was a copy of the plat in the record, repeated~y 

23 said no, it was not, that he drew it himself and he 

24: drew it to scale. 

25 TBE COURT: What is a copy? I mean it • s 
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l copied from it but it's not a copy. 

2 MR. DELK: If Your Honor please, if I may 

3 use an example of it, you may take a color print with 

an Instamatic 110 camera and get it in a certain size~ 

5 You may have it blown up to an 8 x 10. It is 

6 identically the same thing, but except it's showing 

7 the larqer scale, that' s all. This is the same thine; 

8 as this one is on. One inch equals thirty feet. 

9 One on one inch equals thirty-five, sir. 

10 TBE COURT: I am going to overrule the 

11 objection and receive it for purposes which it is to 

12 enable -- he's offering it to enable the commissioneis 

13 to follow it, and if there are any discrepancies on 

l.J: it that the defendant wants to show, I mean landownex, 

15 of course, they are free to do it. But I don't thin~ 

16 that they are goinq to find any material discrepanciEs. 

17 If there are we will have to face that when we get 

18 to it. 

19 MR. CROOK: Your Honor, the landowner is 

20 certainly not prepared with engineers and surveyors 

21 to present evidence in rebuttal of this sketch when 

22 there was a plat drawn by qualified personnel in the 

23 record as an exhibit upon which they were relying 

and they assumed that the plaintiff would be held to. 

25 And consequentially, I would certainly 
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1 object to the Court's decision, and I respectfully 

2 note my exception to the Court's decision. 

3 THE COURT: All right, sir. Bring the 

4 commissioners back. 

5 

6 (Whereupon, the commissioners 

7 returned to the courtroom and resumed theil 

8 seats in the jury box.) 

9 

10 REDIRECT E~NATION 

11 

12 BY MR. OELX: 

13 Mr. Reynolds, referring again to the 

1~ Petitioner's Exhibit Number 1, Plan Sheet 3, will you inform 

15 the commissioners as to the width of the landowners ' property 

16 as it existed at the time of the taking in this instance on· 

17 Route 10? 

18 A. It was 39 foot of frontage on the existing 

19 highway prior to the acquisition. 

20 And to save time, is that shown on the pla~ 

21 in Petitioner's Exhibit 1? 

A. It's shown on the front of the plat in 

23 parentheses. 

24 With reference to the particular plat what 

25 is the -- does the red line, the land area encompassed in red, 
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1 what does that denote? 

2 A. That denotes the area of acquisition, the 

3 part being acquired for improvement for the highway itself. 

Was that marked on the ground at the time 

5 of the view this morning by the commission? 

6 Yes, sir. The front was etched in the 

7 concrete by X-marks and orange paint and the stakes were showii g 

8 the back part of t..lte acquisition. The front was on the 

9 pavement which you couldn't stake~ it was marked by X-marks 

10 on the pavement. 

11 In the presence of the commissioners did 

12 you walk to each mark and show them the corners you were 

13 indicating? 

1~ Yes, I did. 

15 All right, sir. There's an area shown in 

16 yellow in this instance on this Petitioner's Exhibit 1. What 

17 does that denote? 

18 A. That's the area of the utilities, the 

19 power company and the telephone company, which ~as an existing 

20 easement 15 feet back from the existing right-of-way. And whe~1 

21 we acquired the additional right-of-way we had to shift that 

22 back. So we moved that back and it's denoting a 15-foot 

23 area across the width of the property for telephone and power 

24 lines. 

25 And is that being acquired, that easement 
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1 being acquired in this proceeding? 

2 A. No, sir. As I said, we -- it's there 

3 when we go out to acquire the property so rather than the 

4· appraiser considering it being hampered with an easement he 

5 appraises the front portion of the property at full fee value 

6 and at the same time the engineer would get permission to 

7 shift it back to have the same easement, shift it back to the 

8 new right-of-way. 

9 Is there not an easement for utilities 

10 beinq acquired in this proceeding as shown in the lines in 

11 yellow on the plat? 

12 A. Yes, sir, it's being -- all right. 

13 All right, sir. Now pointing again to 

1~ this plat, Petitioner's Exhibit 1, I see a dimension, a figure 

15 30 written in there. What does that mean, sir? 

16 A. That • s the width of the proposed instrumen~~ --

17 excuse me, entrance to be put ·into the property. 

18 Q. All right, sir. And has that entrance beez 

19 installed? 

Yes, sir, it's in place and it was witnessEd 

21 by the commission this morning. 

All right, sir. Now I am pointing again 

23 here to the same exhibit and to an oblong area circled in the 

24 way of a black ink here that is adjacent to but in the street 

25 side of the red area. And I' 11 ask you to tell me what that 
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1 means on this plat. 

2 A. That's a median strip or grassed island 

3 between the property and the highway to keep traffic from 

4 driving up into it or people from, you know, straying into 

5 the property so to speak. It's a boundary like a curb. 

6 0. Was that there at the time of the 

7 acquisition in the instance? 

8 A. Yes, it was. 

9 What was the date of the acquisition in 

10 this case, Mr. Reynolds? 

11 A. April the 20th, 1973. 

12 Was that.island that you are mentioning 

13 there in existence and in place on that date? 

14 A. Yes, it was. 

15 Does it overlap any -- strike that. Does 

16 that island go beyond the property lines of the landowners in 

17 either direction as shown on there? 

18 A. Yes, sir, it overlaps on L~e west -- on 

19 the east boundary line between the Texaco Station and the 

20 property. 

21 Is there a distance between the northern 

~:! end, if you will, or western end of that line of that barrier 

23 island and the prolongation of the property line of the 

24 landowners? 

25 A. Yes, sir. There is an opening of 
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1 approximately six feet between the end of the island and the 
! 

2 west property line of the subject property. 

3 Is that island that's there in place at 

4 this time? 

5 A. No, sir. That was taken out completely 

6 and replaced with that 30-foot entrance to the property. 

7 Has that entrance --

8 THE COURT: Mr. Delk, I wonder if the 

9 commissioners aremllowinq that. 

10 MR. DELK: Let's come up here. Thank you, 

11 Judge. 

12 

13 BY MR. DELK: 

14: 0. There is the island we're talking about, 

15 right? 

16 A. Yes, sir. 

1i 0. What was the curb height of that island 

18 at the time? 

19 For recollection it's about four-tenths A. 

~o of a foot; about, say, half-a-foot in height. 

:n But that has been taken out. Has the 

~~ entrance been installed in lieu of it? 

23 A. Yes, sir. We have a 30-foot entrance, 

:!4 as you see, down here between these arrows going into the 

~5 property. 
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Was that shown to the commissioners on the 

Yes, it was. 

Now then this 30-foot figure, the one I 

previously referred to there is the width of the entrance. Is 

that right? 

A. Yes, sir. 

All right. Now back of the red line then 

what is ~~e next item shown on the plat? And I am referring 

to an oblonq area with two smaller circles in it. 

A. That's the concrete island that holds the 

two gasoline pumps. 

Were they there at the time of the 

acquisition? 

A. Yes, sir. 

Were they there for the view this morninq? 

A. Yes, sir. 

All right, sir. Now the next thing I 

see -- what does this next figure on this plat, which is 021, 

show? 

A. That's for the highway identification of 

22 parcel. Mr. Allmond • s property was located on the plan: they 

23 had parcel numbers. His was numbered as Parcel 21 on the 

~4 Highway Plans on the exhibit in the record. 

Back of that-- when I say "back of it", 
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1 goinq towards the rear Q£ the property in a southerly directio~, 

2 I then see an area that'~ marked off with lines. And will you 

3 tell what that is and describe all of the figures that are sho~ 

4 on that particular 

5 A. All right, sir. As it is mown in writinq 

6 here 10 in front of the service station in frontage, the front 

7 width of the part of this is 21 feet. It would go back down 

8 the eastern side 28 feet, across the back 31 feet, up the 

9 western side 14 feet and then breaking back into the east 10 

10 feet and back towards the highway in a northerly direction 

11 14 feet. And these are the dimensions measured by the surveyo ~s 

12 of the size of the building and the shape of the building. 

13 Is that what you would call then an 

14 L-shape building possibly? 

15 A. Yes, sir, it could be considered L-shaped. 

16 The back part is wider than the front part 

17 Is that right? 

18 Yes, sir. It's 10 feet; there's a 14 by 

19 31 section ~d a 14 by 21 section. 

:!0 All right, sir. I see a figure here that 

:!I is shown as "A" at the northeast corner of the structure, and 

22 will you tell what that is? 

That's the distance off of the survey 

24 center line. 

25 How much is that? 
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Sixty-five feet. 1 A. 

2 Q. That was off of the survey center line of 

3 the highway? 

4 A. Yes, sir. 

5 Q. And the one that's at the northwest corner 

6 of the front section, what is that? 

7 A. That's 63.3 feet off of the same line. 

8 The building was not parallel on the highway. It was two feet 

9 closer on the western side than it was on the eastern side. 

10 All right. Will you point out then to the 

11 commissioners what was, as shown on the plat, the right-of-way 

12 line as it existed on October 20, on August the --

13 A. April the 20th. 

14: ~- April 20th, 1973, the date of the 

15 acquisition? 

16 A. Yes, sir. This front red line was the 

17 existing right-of-way prior to the acquisition, this front 

18 line right here in red. 

19 Where is that marked as such showing the 

20 existing right-of-way on the plat? Pointing out, is it not it 

21 sir? 

22 A. Yes, sir, this is it-right here. 

And it says "Existing Right-of-Way", sir? 

24 A. Yes, sir, this line going across like so. 

25 Will you point out where the line you 
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1 I referred to as the survey center line is then, sir, on the pla~?- -
I 

2 A. The line coming down here. 

3 Is that the dark line that has the circles 

4 on it? 

5 A. Yes, sir. 

6 And also is written to the north side of 

7 it "South Church Street 11 ? 

8 Yes, sir, this is the center line I'm 

9 referring to. 

10 All right, sir. Now I see an arrow pointi 

11 on this plat to the red area, the southern part of the red 

12 area beginning with the letters PRO something. ~ihat is that, 

13 sir? Right here, sir. 

14 The proposed standard. It's kind of 

15 concreted pavement they are going to replace in this area righ 

16 here. It's part of the engineer's design as to what will be 

17 taken out and what will be put back as far as the road 

18 construction is concerned. 

19 Does that refer to th~ entrance that was 

20 installed, sir, at the point within the 30 feet? 

:n A. Yes, sir, I believe. Like I say, I would 

22 have to have the standard book to look at. As I recollect,the 

23 point of entrance on both properties would be the 30-foot 

24 commercial entrance. 

Behind that then I show you some other 
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1 figures and -- on the western side of the property that are 

2 in blocks. Will you explain what they mean? 

3 A. Yes, sir. These are where the VEPCO 

4 easement itself and the C & P Telephone Company easement was 

5 taken off of the revised survey center line, which again is 

6 this broken black line here where it crosses Station 20, and 

7 it's 25 feet back from this. There are three survey lines on 

8 this thing. I am trying not to confuse you all but I get 

9 confused myself. {ihere the property is at right angles at 

10 the survey center line back 25 feet to where it starts -- as 

11 you can see here in the same place it's 40 feet back, giving 

12 you a 15-foot utility easement, and you have the same on 

13 Station 59 on the far side of the property. 

14 How wide then is the utility easement? 

15 It's the width of the property, 39 feet 

16 wide. 

17 The depth is what? 

18 The depth you want the entire depth 

19 back or the width of the easement itself? 

20 The width of the easement itself. 

21 A. It's lS feet wide; it starts at 25 feet 

22 :back off of the center line itself. 

23 Can you say whether or not there was an 

24 existing easement at the time of the take on the property for 

25 the utility lines? 

COURT REPORTERS. INC.- NORFOLK. VIRGINIA 



1 

.') 

-~ ,, 

4 

5 

(.:,-, 
r_•!''j 

Palmer Reynolds - Redirect 55 

il 
11 A. Yes, sir, there was an existing easement 

II I! in place priorm the highway construction and prior to our 

!!beginning of this property, trying to acquire this property. 

!I Q. All right. Now then the next thing that 
I 
I I see is an area somewhat rectangular in shape that is south o 

•> the building you previously described. What is that, sir? 

7 
i 
I 
I 

A. These denote -- the broken lines denote 

' I! that there are two tanks below-ground. There are two circular 

~~ ll pieces, caps, where they fill the tanks themselves, but it 
II 

11> II denotes underground tanks. 

lli 
1:! " 

Q. 

A. 

Did you point that out to the commissionerl? 

Yes, sir. Hr. Crook, I believe, pointed ,. 
II 

1:3 11 the filler --

14 i Where they fill the tanks the filler tank 

15 j caps were. 

'I It; All right, sir. Now what is this line her~ 
I 

17 that comes behind those, the location of those plans? What 

r., is that, sir? 

A. An eight-inch sewer line that comes across 

:!O behind the property. 
I 

:.!1 I see, sir. Now then, next behind that you 

I I 
I 
I 

.,.) 1 have -- I want you to give all these writings in there and 
I 

·l•) 
-·.J say exactly what they say and mean, sir. I 
~4 I 
~5 II which 

,, 
•! 

II 
I' .I 

A. 
I 

Existing standard CG-2,island -~·pump island, 
i 

refers to the gasoline pump island up in front.-- excuse j 

I 
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., li up in front. I 
:1 i l 0. Which you previously earlier described 

1
1 

li 
11 I 

~ j' has been removed? I 

j I A. Yes, sir. 
I 

t) 

7 I 
I 

,I 

' II 
I! ·) I' 

10 :,I 
i! 

11 i l 
.I 
I' 

1:! d 
!. !: 

1::: II 
.I 

0. Go ahead. 

A. The next one is the island which refers to 1 

the inside of that concrete -- again, the standard CG-2 is the 

type of construction. That hole at the center part is grass 

and they refer to it as an island on the plans. 

That's what you described as having been 

removed? 

A. Yes, sir. 

14 II 0. Go ahead. I 
!I I ,. 

1~ j ~ The pump island, which, of course, is where 

1~ il the gasoline pumps are located we saw out there. They say twol 
'I I 
I· I 

:: 

1

1 ::::::: :::.located within this island and two underground! I. 

il h' , 0. That you have described the location of? l 

~·) I 

!I :.:1 I 
.I 
lj 
I! 

·l·) I! 
II 
'I 

····> I -·J 

:!4 I 
I ,. 

~5 .I 
L 

li 

A. 

Q. 

Yes, sir. 

All right, go ahead. ! 
I 

There is a 155-foot 15-inch pipe required 1 

at the side covering, a typeof ground cover. h d 
. . I T e ra2naqe p.1.pe . 

I 

would ... go under here to build the curb and gutter drainage pipe\ 
i 

underneath the 
I 

COUR7 REPORTERS ::'\iC -· :-.JORi='C!...:-\. • iRG::.·,.:. 
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1 ii Q. That's in the acquisition area running fro~r--

~ J the 
i! 

:l II 
'· -! j I 

I 

west to the east side of the property? 

Yes, sir. 

All right, sir. Now go ahead, sir. 

5 else is shown in there? 

What 

A. We have the property owners• names, Calvin 

i Percy AlLmond and Oretha Eley Al~ond. The deed was purchased 

'ljand the property was recorded in Deed Book 198, Page 103. ,, 
L 

~ t II Now back of ~~at I see a line that runs 
I 
I 

10 II from north to south -- I mean from west to east -- on the 

11 property with a dimension on it. What does that line denote 

1~ land what is the dimension? 

., •) 
l,•j A. This denotes the back property line of the 

14 property, and the figure is 45 feet, indicating the width of 

15 the back of the property is 45 feet, which was 39 on front. I 's 

lo not a perfect rectangle; it opens up as it goes back. It is 

17 six feet wider in the back than it is in the front. 

1~ Q. And within the right-of-way line I notice 

1!1 a line written on the eastern boundary of the landowners' 

:!t) property the word "VEPco• and· so forth. What does that mean? 

:!1 I That's VEPCO Pole Number 19, which is ther • 

:!j I It has been moved back; it was there before they moved it back 

behind the proposed riqht-of-way. But it refers to the propos~ 
I 

utility pole there prior to any acquisition or any road 

~5 I road where the pole itself was located at the time. 

I 

II COURT REPORTERS !NC -· 1\lO::!FOLK. VIRGi~lA 
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=====:::;:=========================·----··-··-·--,---;t , ll 
0. .J. !I 

!I 
And are you pointing to that? 

.~ ~ l !. A. Yes, sir. 
'I 

., !I 
•J II 0. ll 

Is that at the northeast corner of the 

ii . 
"1: 

11 acquisition 

.) II A. 

then? 

Yes, sir. 

ti 0. Is that at the north right-of-way line and 

northeast corner of the landowners • property at the time of 

acquisition? 

Yes, sir, it is. 

And did you point -- was that pole visible 

morning for the commissioners to see --

Yes. 

-- as we located? 

Yes, sir. The pole had been, again, moved 
I 

A. 1-1: 

15 right behind the new riqht-of-way line, which was staked, I I 
ltj think, one foot behind it. I didn't scale it, but that's where1 

.,-

.J.I they normally put them, one foot behind the right-of-way, and 

lS lit was in place at this point. 

1~) I, 

I 
I 
i 
I 

II 

p 

~0 'I 
~ 1 II 
.... II 

A. 

il 
I· 

:2:3 jl Is that right? 

·l 
:!~ II A. 

II li 
::5 ll 

'i 
j' 

All right, sir. You may go back. 

What is the project number of this project?! 

It's Project 258046l07RW20l. I 
And you have stated the names of the ownersi. 

i 
I 

Yes, sir, I have. 

What is the parcel number? 

COU:::O:"'; RE?CRTERS INC- ~0:)~!='.-~LK '.·:RGI;>..'O:. 



i1 or· I 
!j Palmer Reynotdi' - Redirect 59 
!, i ======.:===========================----········-

1 /' A. Parcel 21. r-
~ 1 ~ What is the whole area involved? 

l 
:~ I A. The whole area is .196 acre or 8,549 square 

4 II feet 
I 

in the total area of the property prior to any acquisitionL 

5 

t> in toto 

T 

-- I 
~ II 
:.l I' 

I! 

Is that the area of the Allmond property 

A. Yes, sir. 

-- prior to any acquisition? 

Yes, sir. 

1.1 10 ~ Would you state that figure again as being 

11 jl'lthe entire area of the property before anything is acquired? 

1~ 1! A. It's .196 acre or 
'I 

1:3 II 
II 

Slow down, sir. 

.196 acre or 8,549 square feet. 1-! ,, 

15 II ~ Now what is the area in red on the plat youl 

10 llhave just been testifying to that is acquired in this proceedinf 

li 1! in fee simple? 

II A. 18 The acquisition area is .012, twelve-

1~• .I thousandths of an acre, or 536 square feet within the area of 
I 

:!0 acquisition being acquired for the proposed construction. 

:!1 What is the size, sir, of the residue of 

~~ lthe landowners' land after taking off therefrom the 536 square 

:!:3 feet acquired in this case? 

:!4 A. The residue would be .184 acre or 8,013 

~5 square feet. After the fee taking and the red area shown in 

COURT REPORTERS. iNC -· NORFOLK ViRGii'o~A 
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,, 
1 dred it would be 8,013 square feet. 

II . ., 
I, 

!i 
Have you calculated the area of the · t• I 

ac~:: 1ni :l II easement that was in the red area , I woul.d cal.l. it, 
II ! 

' iin this proceeding? 

,, I Yes, sir. The existing easement was .004 I 
o or four-thousandths of an acre or 195 square feet. 

' I Do you have the area that is acquired in 

I 
~ !1 the new easement area, sir? 

! 

!) A. Now the easement area that I just gave you I 

~ :. ~ 

.. \} 1 was the existing highway, not utility easement. 
j, 

11 q 0. Excuse me. ~fllat was that existing easementi 

1~ ~~~at was in there then? 
il 
II 

13 11 A.. It was the existing drainage easement for 1 

II I 
H j\ any time they have a problem cleaning out they could come back, 

:! I 
l•> jj clean out the ditch and rework that area. If they did rework -

lri I it they would have to leave it in the same condition as it was I 
17 I before. 

I 

1S II 
li 
ji 

That was not the utility easement? 
I 

1 !) 'i A. No, sir, that was not the utility easement. 1 

~·~ I If you will step down here show the 

:!: II commissioners where that existing easement on the landowners' 
I· 

·h) i! property was at the time of the acquisition. 
jl 

·'·> !'I -·.J i 

'I ~4 '· ,, 
A. It's this line coming right across here. 

And you're pointing to a line that is 
tl ,. 

:.:5 i! entirely within the red area. Is that correct? 
I• 
!! 

II 
II 
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:I 

lU 

11 

1:! 

1:3 

14 

,­.... ;) 

li 

18 

U) 

:!0 

~1 

•)•) 

~:3 

:!4 

:!5 

II 
ji 

II 
I 
i 
I 
I 

i 
i 
I 
I 

i 
I 
I! 
I! 

I 

' 

I 
I 
I 

.I 
l 
I 
I 

I 
I 
I 
I 

I 

II 
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A. Yes, ~ir. 

And ~at was an existing easement for 

construction purposes. Is that right, sir? 

A. For construction 

Maintenance. 

-- and maintenance. It was a drainage 

problem periodically in there with high water. This was a 

continuing easement to use if and when they needed to get it 

flowing properly. 

So the property being acquired was subject 

to that easement all the time. Is that right, sir? 

Yes, sir. 

All right, sir. Now, sir, on this plat, 

Petitioner's Exhibit l, you pointed out the underground tanks. 

Is there another structure on the property that is south of 

those underground tanks, sir? 

A. 

0. 

A. 

0. 

A. 

0. 

State that again. 

Is there another structure on the property?~ 

Yes, sir. 

Was it there April 20th, 1973? 

Yes, sir. 

And what was it, the first thing that you 

II encountered? 

I A. Now let me see if you and I are talking 
I . 
1 about are you talkinq about this area in here? 
II 
II 

il 
II COURT R~?ORTERS •:--:C -· :--,:QRFOL:-<. VlRGi;-.1;.. 
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Behind the underground tanks that you have 

pointed out to the commissioners and talked about with the 

filler caps. To the south of that is there any other tank or 

structure? 

Yes, sir. There was a large fuel tank, 

storage tank aboveground •. 

Was it on -- can you describe the type of 

support? Was it on a cradle? 

A Yes, sir, it was in a cradle: it was 

cradlinq. It was just an oval type,two cradles set down, one 

in front and one in back settled down in there. 

Did the commissioners see that this morning 

on the view? 

A. Yes, sir, they did. 

Now is there any other structure on the 

16 I property? 

li 

lS 

!U 

:!0 

II 
II 

Yes, sir. In the back left-hand corner 

there is a shed, a 30 by 20 shed, approximately 30 by 20 shed. l 
But was it there April 20, 1973? i 

A. Yes, sir, it was. 

And did the commissioners see the shed --

Yes, sir, they did. 

-- today, sir? Is that shed in any way 

involved in the take in this matter? 

No, sir. 
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i! 
l 'I 

q 
ji 

It sits at the total back of the property 

·"l il on this end. Is that riqht? ., 
., 

1
11 . ) I 

' II ~ 

A. Yes, sir • 

All right, sir. Now goinq back to the 

5 sheet aqain, here at the building that is shown on the Plan 

Sheet nearest the building, the main buildinq on the property 

7 .!which you described in detail beinq somewhat L-shaped, are 

\1 there any fuel tanks located with close proximity to that 

:l I! building? 

I 
i 

r-= 
I 

II ll) i A. Yes, sir. To the front of the building it , 

11 was a fuel tank and fuel pump. So as you look at the building 

1~ to the right-hand side 

, •) 
~·J 0. To the right-hand side. That would be on 

14 I the western side, northwest corner of the building? 

15 A. Inside the L-shaped cubby there. 

lti 0. Was that there at the time of the acquisitibn? 

I 
li A. Yes, sir, it was. 

18 Q. Did you locate it yourself personally at 

19 the time? 

:!0 A. Yes, sir. 

~1 I Q. Is there any other fuel tank or pump, or 

... , ! are you referring to both? 
I 
I 

~:l I A. I was referring to both at the same time. 

~~!!There is a fuel tank and there was a fuel pump there at the 
,, 

:!;3 ! i time • 
il 
'i 
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1 Were there any signs located that you saw r---
2 on the property on April 20, 1973, the date of the acquisition 

A. Yes, sir. To the right approx~ately 

4 parallel with the front of the building there was a sign. 

5 Is that sign shown on this Plan Sheet hel:e ? 

6 A. No, sir. None of what we have just 

7 discussed is shown on the Plan Sheet or located on the Plan 

8 Was it located or is it located in the 

9 area either of the easement or of the fee taking in this case? 

10 A. No, sir, it's not within the 

11 0. Outside of both of them? 

12 A. Yes, sir. 

13 Q. And the fuel tanks you referred to, are 

14 they outside the area taken? 

15 A. All three, the sign, the tanks and the pum s 

16 are outside the take area. 

17 What is the depth of the easement in yello 

18 here from north to south, which is the utility easement which 

19 appears -- the pump island that you referred to, what is the 

20 depth of that? 

:n A. Fifteen foot in depth. 

0. Al~ right. Now what is the depth from 

23 back -- from front to back of the -- along the eastern line of 

24 the landowners' property, along the eastern line of the proper y 

25 from front to back what was the overall depth? 

II COURT REPORTERS. I~C - NORFOLK. VII::!GI:-..ii.A. 
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, 

" 
• ,, 

l\ 
·"l II 

If 

;~ 
I 
'boundary. 

4 

II ;") 

A. Two hundred and four feet. 

Mr. Reynolds, then you have descri.bed this 

6 from the plat. Is that correct, sir? 

i ~ Yes, sir, from the plat in the record. 

II 
' II 
~~ 11 that same area but in a larger scale, sir? 

10 11 

11 ~~ 0. What is the scale of Petitioner's Exhibit 

1~ I Number 1 and the area shown? 

Have you made a sketch to scale, sir, of 

Yes, sir. 

1•) 
•J One inch to twenty-five feet; one inch equ ls 

l.J: twenty-five feet. 

15 And your sketch is what scale, sir? 

1!) I have gone on record stating it was one 

li to thirty, but I scaled it in between. It's one to forty. 

113 One to forty? 

1 !) A. Yes, sir. 

:.!0 So is that just simply a larger area? 

:.!1 ~ Yes, sir, it's larger where you can locate I 
:.!:.! and work with it a little bit better. The other scale was --

·)•) -·J Smaller. 
I 

A. The other one was smaller. This was • I 
easJ.e1 

I 
: 

:.!-! II 
:!5 ,I 

'I I: 
to work with when I did it separately. 

I• 

I' II 
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I 
·--~·~ .. 

:1 I 1 II ~ Is everything shown according to scale in : 

'' !J the same representative locations and everythiilg on your sketc~ 

:l i j made to a larger scale as is shown on Petitioner ' s Exhibit ~? 
~ I ~ Yes, sir. As I explained earlier, every- ! 

~ thing is located from -- the main buildinq is located from the 

t> survey center line. We took steel tapes at right angles off 

i of the building to locate these items. 

Have you shown anything on this sketch 
II 

:l 1 prepared for you that is not or was not on the landowners' lan 

1•) 
I at the time of the taking in this case, April 20, 1973? 
I 

11 i. 
I A. No, s·ir. Everything that was there is 
I 

I 

1:! located on this plat. 

1'' •) On the one that you prepared? 
I 

1' -: I, Yes, sir. 
I 

1;3 I Is there anything on the one that you 
I 

If) prepared, again, that is not shown on the Plan Sheet, 

li Petitioner 1 s Exhibit 1? 

18 A. Yes, sir, as we referred to the large fuel· 

l!J tank and . the cradles out back, the frame shed on the back left 

:!0 corner of the property. The fuel tank and the fuel pump and 

:!1 

•l I 
--: 

:.!5 

the siqn in the little alcove on the right-hand side of the 

property were not shown on the exhibit. 

But were all of them there April 20, 1973? j 

~ Yes, sir. 

Were they there for the commissioners to 
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1 see today? 

2 A. I noticed that the fuel pump was there. 

3 The underground tank, I couldn't say whether it was still therE 

4 or not. 

5 You could see the filler caps? 

6 The ones in front, right. I didn't take 

7 note of it this morninq. 

8 All right, sir. But it was there April 

9 20, 1973? 

10 A. Yes, sir. 

11 All right, sir. And the existing plans 

12 at any part of the building shown thereon which you described 

13 nearest the highway frontage, is there an air pump located 

14 there on the Plan Sheet, Petitioner's Exhibit 1?. 

15 A. No, sir. 

16 Was there an air pump adjacent to that 

17 location, adjacent to that buildinq as of April 20, 1973? 

18 A. Yes, sir, there was. 

19 Do you know whether it was there this 

20 morning or not? 

~1 A. Again now, Mr. Delk, I didn't take note 

~2 of it. 

23 But was it there April 20, 1973? 

24 A. Yes, sir, it was there. 

25 And was it encompassed within the main 

II CCURT REPORTERS. INC - NORFOLK VIRGINIA 
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! 11 structure or as an addition to it? r·-

11 ., ! I 
II 

;~ i l 

I 
-! I 

5 

6 

'j 

. ') 

I! 
;t !l 

11) II 
II 

11 I 
I 

1 ,) I 
·'-- II ., 

I ~ , .. if 
~·) 

I 
t 
I 

14 I 

II "!_;) ,, 
II 

li) I; .I 
17 I 
1:3 

I 
I 

1!.> i 
! 
i 

:::!0 

::!1 

•lo) 

·l·) 

-~ 

:!+ 

:!;j 

A. It was approximately a two by six addition 

to the side of the building. 

Have you shown that on your plan that you 

have -- sketch that you have prepared? 

Yes, sir, it's on the sketch that I have 

in my hand. 

All right, sir • 

MR. DELK: Now, if Your Honor please, I 

offer the sketch prepared by Mr. Reynolds as 

Petitioner's Exhibit Number 3. 

MR. CROOK: Your Honor, I renew my objections 

to this sketch for the reasons previously stated. 

THE COURT: I overrule the objection and 

receive it. 

MR. DELK: May I --

MR. CROOK: I respectfully note my objectiobs 

and respectfully submit my exceptions. I 

sketch. 

(Whereupon, the foregoing sketch 
was received in evidence and 
marked for identification as 
Plaintiff's Exhibit Number 3.) 

MR. DELK: We want to show you this same 

A COMMISSIONER: We need one more. 
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1 

.) destroyed. May I have one of those for the 

,, ., commissioners then? 

4 MR. CROOK: I guess you can since you took! 

;) it. 

ti MR. DELK: I gave you three and you tore 

7 up some of them. 

I 

~l i BY l-!.R. DELK: 
I 

10 I o. Hurriedly again would you stand up here 

ll 

1:.! 

1'' •.I 

14 

15 

I 
lt> 

I 17 I 

18 I, 
H• 

j! 

I' 
:!0 

:.!1 

li 
·! 

•h) 

II 
•)•.) li -·J ,I 

;I 
:!..J. II 

II 
II 

:.!5 il 
I, 
I• 
•! 

I! 
;! 

and point out to the commissioners then beginning with the 

existing island here that has been removed? 

As you can see, the oval piece right in 

front under the writing "Route 10" is the existing concrete 

curb and guttering. This has been removed, as !ttr. Delk has 

said. The area outlined in red is 15 feet on the eastern property 

line, 12.5 on the western property line, and confronted withinl 

it you see a line just behind, 39 feet, which is that existingj 

drainage easement going across there; and back behind the fee 

acquisition in red you see outlined in yellow a 15-foot standa d 

I 
I 

utility easement for the·· Continental Telephone Company and 

VEPCO outlined in yellow. Do you want me to go right on back? I 

Right on back. The next thing is the I 
building. 

A. Right. Beyond that you see a building, an 

::ou~T REPORTERS INC.- ;'~QF:;:-OLK ViRG:NJA 

i 
i 
I 
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• liL-shape~ building, and off to the front portion to the right 

., II you see .. •the fuel pumps; the little square right beside the 

:~ little circular sign; behind that a fuel tank, a rectangular 

i 
4 j!fuel tank; then to the left side of the building you see a 

5 ~~two by six addition for the air pump; off to your right it 

ti woul.d be -- excuse me. 

7 MR. DELK: It'·s to your.right is where tha 

_., ' •I II 
,l 

is shown. 

:) !! A COMMISSIONER: Oh, oh, oh. 
II 

ltJ 
I. 

MR. DELK: It is that marked "Air Pump • " II 

11 II A COMMISSIONER: I see. 

1:! 
j 

I 
1:3 BY MR. DELK: 

14 Behind that is what? 

15 A. The underground gasoline tank. The broken 

I 
16 • rectangular line shows the circles indicating the fil.ler point. 

li Okay. 

18 A. That fuel tank, 17.5 by 10 cradled above-

!~ I ground as described earlier. Back of that is the 20 foot by 
I 

:.!0 30 foot shed which is on the back of the property. 

:.!1 I ~ All right, sir. Now, Mr. Reynolds, can 

oh) I, you scale for me both off of this Petitioner's Exhibit 1 and 

~:l II off of Petitioner's Exhibit Number 3 -- let me hold this for 

~+. tYOU. Here's your scale. Will you scale for me the distance 
; 

~5 ilfrom the eastern edge of the building to the eastern property 
'! 

li COUR7 REPORTERS :NC - :"~CRFOLK \'IRG!NL'"-
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1 II line of the landowner? 
j• 

71 

! 

·"' A. It would be the front corner -- usinq the 

'} 
•} line coming across the front of the building would be approximate!} 

seven-and-a-half feet from the property line. 

All right, sir. And can you tell then fro 

t) your sketch the distance between the structure with the air 

7 

Now the sketch and the Plan Sheet are qoin 

I understand that, sir. 

A. I mean even the location that I have on my 

Either way. Give it so we'll know what 

I 
lti A. I was saying approximately seven-and-a-hall. 

is two feet wide so five-and-a-half feet. 

~ Five-and-a-half feet from the air pump 

I 

I 
17 ! This 

I! 
18 1: 

!i 
l!> ' location from the eastern property line? 

:!1) Yes , sir , taken from the exhihi t and addini 

I :.:1 two feet to the exhibit that•s in the record. 
I 

All right, sir. And I believe you testified, Q. 
I 

... > I 
i 

~:J 1! sir, that where the existing island was at the time of the 

~~ IJ acquisition, which was a raised area with grass in it, to the 
It 

~5 11 western property line, if extended out to that island, would 

,! 
!; 
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1 
I be six feet? I 
I 

·) 
,, 

A. Yes, sir. Well, let me look at it while 
II 

•) 
I, I've got the scale in my hand and just scale it. As I said, ·.• II 

- II approximately six feet, five-and-a-half to six feet by scale. 

:; II 0. At the time of the view this morning was 

there a tank truck, tank wagon, delivery wagon sitting on 

the property, sir? 

.; II A. Yes, sir, it was. 
!l 
!! 

:) 
ti 0. 'I I· 

l!J jl width of it, sir? 

And did you have occasion to measure the 

ll A. Yes, sir, I did. 

1:.! 0. What was the width of that? 

Slightly over eightmet in width. ., •) A. 
.l.•J 

14: 0. As a matter of mathematics would it be 

1- possible for the truck then to have entered the premises as it :) 

l!i 1 existed prior to the construction of the island in place and I 
17 ~~so forth without runninq over the island on the landowners• 

1 _, property? 
I 

! " II 
:.!0 I 

A. No, sir, not legally. 

All riqht, sir. In other words, it's a 
I 

:.!l j wider distance between the pump island and the western propert~ 
., 

.,., ! I line? 

·_>:~ II 
- i I 

24 II 
II 

·-·~ 11 you'd say you have been on the subject property? 
u I! 

I 
I 

A. Yes, sir, it is. 

Mr. Reynolds, how many times do you reckon j 
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Actually b~en on it or been by it? 

Well, been:on it, been by it or 

Probably during the time of the 

4 II negotiations I was probably on it somewhere in the neighborhood 

5 I of three to six or seven times. 

Do you know of your own knowledge or from 

i the records whether or not there·was any right-of-way into 

.~ I this property independent of being on the property itself? 

~) I 
il 

lU 

A. You mean by this agreement from the 

neighbors on either side? 

11 Yes. 

l:! To my knowledge, Mr. Delk, I am not aware 

1:3 I of any agreements. 

14 How, as a matter of practicality, was ther 

1.:; access to this property then? 

lt) A. They came in on the entrance on the 

17 adjacent property which had been to the east and exited on the 

18 

!:) 

entrance on the property to the west. 

!). That was the way they got in and out of th I 
:!0 property anyhow. 

A. 

,, 
li 
II 

Yes, sir. 

Who owned the property on the east?~ 

On the west I east was a Mr. Benjamin Jones. 
I 
j 

On the east or west are you talking about? 

Excuse me, on the west Mr. Benjamin Jones. 
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1 I! 
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!I 
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.I 
'I 

: !I 
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i II 
~ ! : 

I! 
:I ·) !; 
ji 

'I·! 
}:} I I 

q 
ll 
I• 

] 1 i! 
i 

l~ i 
p ., 

1:~ II 
I' 

!I 
1'4 II 

I
! 

15 

1•) I 
II 
'I 

17 !I .I 
t." II !I 
1~\ I· 

:.!1 i I 
I! 

•h) II 
II 
~ : 

~:~ ;; 
II 
ij 

~.; ,, 
.I 
II 

:!5 il 
ll 

0. I see. And on the east? 

A. Mr. Griffis' Texaco Station. 

Q. That was a station itself, sir? 

A. Yes, sir. 

Q. Could you describe from your own knowledge 

what was the situation with reference to flooding of the 

property? 

A. Yes, sir. In the past the grade of the 

road had been raised some ten or so years back. It was becaus 

it was ~nder high tide and bad weather it was under severa1 

inches of water. They have raised it several times. Both of 

the properties on tqat side of the road were underwater in 

extremely high tide. It is higher than normally would come 

up above the property. 

Have you seen that to your own knowledge? 

A. Yes, sir. I have lived in the area since 

'52 and quite frequently I have seen it. I've had it when I 

had to turn around and go back because I couldn't get through , 

the road in the old condition before they graded it and raisedl 

it somewhat. 

MR. DELK: May I approach the bench with 

Mr. Crook, if Your Honor please? 

I (Whereupon, there was an off-the~ 
I 
I 

record discussion at the bench out of the I 
hearing of the court reporter and the cxmnissialerS.) 

I 
COURi REPORTERS. :NC -· i\iORFOLK. \ IRGI:'-::.A. 



;I . 
1 II BY MR. DELK: 

!i 
·) ! I o. 

II I: :3 I j A. 
I' d 

4 'i Q. 

!f!fj 
Palmer Reynolds - Redirect 75 

Mr. Reynolds, again, how old are you, s~r? 

Thirty-six. 

And what is your present employment, sir? 

~ I am a Real Estate Coordinator with the 

t> 
1

1

1

1 Portsmouth Redevelopment and Housinq Authority. 

i 
1 

~ Prior to -- how long have you been so enqa~ed? 
I! ,, ll 

:l I 

wl 

A. 

A. 

" 11 il Q. 

l~ II A 

Since January, '75. 

Prior to that what was your employment, si~? 

Virginia Department of Highways. 

In what capacity? 

As a Right-of-Way Agent appraising and 
!I 

I:l II neqotiatinq for --

14: li 0. 
I 
I 

15 i 

lli 1 

i 
ri 1 

;a I 
I 

1!1 .

1 

A. 

A. 

A. 

For how long, sir? 

Six years. 

Prior to that what was your employment? 

Prior to coming to the Highway? 

No, sir, prior to that six-year period. 

I was a technician working under the 

:!0 !department preparing sketches for appraisers to make appraisals 

~1 from of Highway acquisitions. 

·h) 

I 
:!:3 II 

I' 
:!~ I 

I 

:.!5 !to 
;i 
1: 

I! 

you 

And how long did you do that work? 

From the four years -- four-and-a-half years. 

Is that the type of sketch you are referrin~ 
l 

. I 
did such as you have just testified to in this 1nstance?l 
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1 ~ 
II sir, it is exactly what did. ! 'l A. Yes, I jl 
•I 11 

.... it 
And did have experience at all, siJ:t, •• Q. you any - It 

II 

,, lj at any time in any way with the doing of surveying? o) !! 
I 

I ! 
A. In latter years of high school and my ""r my 

;) post-graduate years of Augusta Military Academy in the summer 

t.l I worked. Two of those I was with a survey party. 

-; 
I 

~ How long and where were you at college? 

':' II 
II 

" '! I, 
II 

~ Randolph-Macon College for a year. 

Q. I see. And your total employment then in 

11.1 I! this type of highway work was how long, sir? 
'I 

I! 
.ll 

11 
ll 

1 o) 'I 1.- L 
' 

A. Ten years • 

MR. DELK: I see, sir. All right, sir, 

'I 
~ •) 

,, 
.!..•J I have no further questions at this time. Answer 

I 
I 

l-!: I 
I Mr. Crook. 

!;j II 
I, 

lti I RECROSS EXAMINATION 

I 
17 'I I. 
V:l 

j! 
I BY MR. CROOK: 

I 
Hl l-1%'. Reynolds, you say that you are now with 

I 
:!0 the Portsmouth Housing Authority 

:.!1 I A. Yes, sir. 

o)o} li ,, -- as a Real Estate Coordinator? 

·)•' -·=> I Yes, sir. 

~4 I What is a Real Estate coordinator? 

I' 
:!5 I II 

Well, when we are requested to acquire 
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1 property I contact the appraisers to have these appraisals made. 

2 When they come back in I factually review them to make sure 

3 they are correct. I send the field reviewer to get the final 

4 evaluation of value. When they come back I send it to the 

5 approved processor, the Federal Government. When it comes 

6 back I call the owner to neqotiate for these. And if it comes 

7 to court I do as I am doing today. 

8 So it's not for the Highway Department, 

9 it's for the City of Portsmouth? 

10 Yes, sir. 

11 That is what your occupation and expertise 

12 is as a Right-of-Way or Land Acquisition Aqent? 

13 A. Yes, sir. 

14 You are not a surveyor. 

15 No, sir. 

16 You are not an engineer. 

1i A. No, sir. 

18 And you are not an attorney at law. 

19 Certainly not. 

20 Good. All riqht. You have pointed out to 

:n the commissioners various thinqs on this plat that • s in the 

:!2 record. Are you pointing these things out from your own know-

23 ledge or from the map? 

24 A. From the map and the standard and whatnot, 

25 the book of standards that goes with it, but from what is there, 
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1 not from my knowledge. When you -- are you talkinq about 

2 curbing and guttering,such as that? 

3 Yes. 

Location, yes, sir, from that. 

5 Now you have a sketch that each commission~r 

6 has been handed a copy of that you made. Is that correct? 

7 A. I supervised it and made and checked it. 

8 You didn't make it? 

9 A. I didn't draw it. I checked it. 

10 Q. I thought you said you made it. 

11 A. Sir, I said I supervised the individuals 

12 that were drawing it. I checked behind every measurement and 

13 location. I checked it. I didn't put the pencil on the paper~ 

14 Q. You didn't make the map in the record as 

15 Exhibit Number 1? 

16 A. No, sir. 

17 And you didn ' t make that sketch that the 

18 jury has? 

19 When you say "make it" I didn't actually 

20 make it. I checked, but in essence have done it because I 

21 checked everything. But I didn't actually put the lines on 

22 the paper. 

I~ the sketch made from what's out there or 

:!4 the ground or from the plat that • s in the record? 

A. Portions of both. What wasn't shown on thE 
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1 plans was located on here for purposes of appraisal. 

For purposes of appraisal. I think you 

3 pointed out your sketch on the east side where you have the 

4 air pump as shown as two feet, that that really is not the 

5 scale as far as the boundary line is concerned. 

6 A. I noticed there was a difference between 

7 this and the one that was in the record. So, therefore, I 

8 didn' t use this. 

9 Q. That's when you noticed when you testified~ 

10 A. I know we had some difference so I thought 

11 that would be the proper place to take it. 

12 When you put the ruler on the plat, Exhibi. 

13 Number l, you came out with about, approximately, to use your 

14 term, seven-and-a-half feet? 

15 Yes, sir. 

16 And your sketch doesn't show seven-and-a-

1i half feet. 

18 A. No, sir, it shows a little bit closer than 

19 that. That's why I did use that so there would be no question 

20 All riqht, sir. so the sketch is not the 

21 same as the plat as to the distance of the buildinq and the 

22 boundary line? 

23 No, sir, not in this instance. 

There are other situations where it's not 

25 the same as the plat because you have added such things as a 
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1 sign, a fuel pump and a fuel tank at the northern end of the 

., property. Is that right? 

3 A. Yes, sir. Then they were located at right 

4 angles to the building. They may not be exact. 

5 They may not be in the exact place on this 

6 sketch that they are on the ground because they were not 

7 established by a surveyor or an engineer. 

8 A. They are there but may not be exact. 

9 Now have you gotten everything out there 

10 on the ground and added it to your sketch? 

11 A. Again, Mr. Crook, I say to my knowledge 

12 at the time. 

13 Everything germane or relevant to an 

14 appraisal. 

15 A. ~provements that, if taken away from the 

16 property they have usage there other than the land. I didn't 

1i show grass, stumps, things of that nature. The buildings, 

18 tanks, sheds, whatnot, what was there below and aboveground, 

19 I tried to show it all. 

20 And what's there now? 

:!1 A. I don't know whether this tank has been 

:!2 removed. I didn't notice the fuel pump on the front corner of 

23 the building. I didn't take note of that this morning. 

~4 ~ You didn't? 

25 A. No, sir, I didn't. 
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1 When was it there? 

2 A. It was there at the time the sketch was 

3 prepared. 

4 When was the sketch prepared? 

5 A. Prior to the appraisal. Probably three to 

6 six months prior to the offer beinq made to Mr. Al1mond. 

7 Four years aqo? 

8 A. No, not four years ago. This plat may hav~ 

9 been made four years ago. 

10 Exhibit Number 1? 

11 A. Yes, sir. That's made quite frequently 

12 way ahead of tL~e and it's altered. 

13 But your sketch was made how lonq ago? 

14 Six months prior to the appraisal. I woul~ 

15 have to go to the file to find out exactly the date it was mad~. 

16 All right. You were out there today. You 

li pointed out on the ground to the jury, commissioners, where 

18 the items were on the plat? 

19 Yes, sir. 

20 Okay. Now are there any structures out 

21 there on that property that's not shown on your sketch? 

22 I don't believe so, Mr. Crook, but again 

23 there, I drew what was there at the time the sketch was made 

24 and I didn't know of any. 

25 You've got your sketch in front of you. 
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1 A. You're askinq me was there anything other 

~ than what I am showing. I am not aware because I didn't look 

3 this morning. 

You pointed out to the jury, commissioners, 

5 where everything was but you didn't point out to them --

6 A. If it was something obvious I certainly 

7 would have pointed it out. 

8 Well, tell me where the electricity and 

9 telephone poles are on your sketch. 

10 A. The telephone poles definitely are not 

11 located on my sketch. 

12 Why not? 

13 Because they are subject to be moved and 

14 it doesn't a~d value to the real estate. 

15 Subject to be moved. Is there anything on 

16 the sketch not subject to be moved? 

li ~ It doesn't sway the evaluation of the 

18 appraisal. It's within the easement within the pole. 

19 ~ You mean you intentionally left the pole 

20 off? 

~1 No, I didn't intentionally -- I didn't see 

22 where it added or subtracted value from the property. We want 

23 the appraiser to be sure not to omit value to the property. 

But an electricity pole doesn't have anyth.ng 

:.!5 to do with the damages to the property or the appraisal of the 
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1 property or anything else? 

2 A. This particular pole doesn't have to cross 

3 the property to bring power. 

Where is the pole? 

5 A. The pole would be in the eastern right 

6 corner. 

7 Well now, you've got two fingers. Show 

8 the jury, the commissioners,where the pole is. 

9 If I can show them there it • s there • 

10 Show them. 

11 A. It would be there as they are looking at 

12 their sketch, the front right-hand corner in front of the 

13 existing right-of-way line. 

14 Is that where it is now? 

15 A. No, it's back behind the proposed right-

16 of-way line, one foot back. 

17 Behind the red line? 

18 A. Yes, sir. 

19 South of the red line? 

20 A. South of the red line. 

21 How far from the fuel tank pumps, fuel 

22 pumps, gas pumps? 

23 A. I can scale it •. _Again, I didn • t tape it 

2-! off. I can scale it from this plat here if you would like. 

Go ahead. 
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1 A. Do you want the island or the pump itself? 

2 The closest point of the island. 

3 ~1 right. Fifteen feet. 

4 Is that po~e there now to stay or is it 

5 going to be moved? 

6 A. Mr. Crook, I can't say what VEPCO will do. 

7 As far as I know they are not going to move it. 

8 Aren't you acquiring the easement for that 

9 pole in this proceeding? 

10 A. Yes, sir, and they can. They put the pole 

11 one foot behind the right-of-way and have a lS..:.foot · 

12 easement. And I have never known them to move it, but I am no: 

13 going to sit here and say they are not. They could move it ovl!r 

14 on the Griffis property. 

15 Don't you think the pole is in the way for 

16 the use of the fuel gas tanks? 

17 A. Which fuel gas tanks are you referring to? 

18 The island sitting here as opposed to wher~ 

19 it was. 

20 A. Wel~, you eouldn' t pump on that side of th ~ 

:!1 island because there is not enough room to keep from being in 

:!~ the right-of-way. You wou~d be in the right-of-way if you pum~ 

23 on that side of the island. Therefore, I feel the pole would 

:!4 not be in the way. 

25 How about going in and out of the property~ 
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1 A. No, sir. _.It • s not the extreme side of 

2 the property. The property has a 30-foot entrance right 

3 in the center of it. 

0. Let's look at this Exhibit Number 1, and 

5 I don't know if the people down here can see it or not, but --

6 hold it up. 

i A. Fold it. 

8 Q. Yes. 

9 A. That ought to be easier. 

10 Q. All right. The prior islands that were 

11 existing that are shown on here, those are correct, aren't the, .. •? 

12 A.. Yes, sir. 

13 0. All right. And you have the plat showing 

14 an island in front of Mr. Allmond's property here? 

15 A. That's correct. 

16 Q. And then there's an island in front of 

1i Mr. Jones' property? 

18 A.. That's correct. 

19 0. And there is an island in front of what wa~ 

~o Mr. Griff is ' Tire 

~1 A. He's in the center. 

0. He had an entrance on both sides and could 

~3 stay within the confines of his own property getting in and out? 

A. Yes, sir. 

Mr. Jones and Mr. Al1mond had a space 
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1 between the island of their common boundary line of what 

2 distance? 

3 A. You want the distance from here to here? 

4: 0. Between the islands, that's right. 

5 A. Again, I am going to use the scale distancE 

6 because I 30 feet. It was a 30-foot opening there. 

7 0. A 30-foot opening there between these 

8 islands? 

9 Yes, sir. 

10 Do you know when those islands were put 

11 there? 

12 A. The last highway improvement it was done, 

13 I am sure it was put there. Whether it was ten, twelve, 

14 fifteen year~ ago I don't know. 

15 You don't know? 

16 A. I would have to look in the record to answEr 

1i the question correctly. 

18 And you do not know whether a person going 

19 to and from Mr. ~lmond's property at Mr. Jones' crossed over 

20 on Mr. Allmond's property goinq through there? 

:!1 A. You•re askinq me to my knowledge? 

Yes, sir. 

23 A. I do know how they got in. They used this 

2~ entrance between the two properties and went across -- Mr. 

25 Jones 1 property, is it.--

COURT RE?ORTERS. !NC - NORFOLK. VIRGINIA 



Pa~er Reynolds - Recross 87 

1 Yes. 

2 A. -- to get into Mr. Allmond's property. 

And going into Mr. Jones' they also went 

4 in Mr. AlLmond's? 

5 A. No, sir, Mr. Jones didn•t use it. His 

6 residence was over here because he had no need to use it becau!e 

7 he would be right in his front yard. 

8 How about the opening between Mr. Griffis' 

9 property and Mr. Al~ond's property, do they go through there, 

10 too? 

11 A. To get to~~. Allmond's property? 

12 Yes, sir. 

13 A. They usually exited and entered it the 

14 direction they were going. 

15 So they came in the west side on the pumps 

16 and came out on the east side through the opening between the 

17 island? 

18 A. That's correct. 

19 ~1 right now, the islands are gone and 

20 you have put a driveway into Mr. Allmond's property directly 

21 into his pumps. 

A. It's 30 feet like he -- again, Mr. Crook, 

23 what we had before, if there's an agreement between the 

2~ adjacent landowners I don't know of it, but he has no interest 

:!5 legalized. 
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1 I am not asking of the legality with his 

•"l ... adjoining property because, as you said you are not an 

3 attorney and you would --

4 MR. DELX: Your Honor, I ~going to object 

5 to the side conunents of Mr. Crook. He will have a 

6 chance to arque. 

i THE COURT: All right. He's going to ask 

8 about the evidence. 

9 MR. DELK: Let him confine it to the 

10 evidence on direct rather than bring in new evidence~ 

11 

12 BY MR. CROOK: 

13 The entrance coming into the pumps --

14 Yes, sir. 

15 is 30 feet in width? 

16 A. As I said, 39 feet -- a 30-foot entrance 

17 into the center portion of the property. So it would be 30 

18 feet coming directly into the pumps. 

19 Now on the Ben Jones side of the property, 

20 that side of the driveway, is there any entrance to get into 

:!1 the property? 

2:! A. No, sir, it's a curb and sidewalk there n~'· 

23 A curb and sidewalk. A curb and gutters 

24 and sidewalk? 

25 A. (Witness nodding head affirmatively.) 

II 
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1 From the line -- let's see, 30 feet. What s 

2 the distance there? Four-and-a-half feet according to your --

3 no, not that much. 

4 Three-and-a-half to four feet approximate!~' 

5 from here to there. 

6 Al~ right. So with the way the driveway 

7 is constructed and with the curb and gutters running in front 

8 of Mr. Jones' you can't come into Mr. Allmond's property the 

9 way you could before thi.s was done? 

10 A. No, sir. 

11 You've got to come into these pumps, 

12 straight into his pumps. 

13 Yes, sir, the access is in the approximate 

14 center of the property. 

15 How about on the Griffis property to the 

16 east, what is over there? 

17 A. What is over on the Griffis property? 

18 Yes. 

19 A. Put two 30-foot entrances, the same 

20 as Mr. Allmond's property except it is larger property and the~" 

:!1 put two access points to it with an island in between. 

:!2 Who owns that property? 

23 A. Now again, as of the time we purchased it ·~-

24 I would have to guess because I haven't checked the record, 

25 but the Griffis brothers owned it at the time we were 
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1 neqotiating. 

2 Is that business still there? 

3 A. No, sir, they are relocated. 

4 Relocated. 

5 A. (Witness nodding head affirmatively.) 

6 Did you handle the right-of-way acquisitio~~ 

7 for the Griffis property? 

8 A. Yes, sir, I did. 

9 Was there any condemnation in that 

10 MR. DELK: If Your Honor please, I am goinq 

11 to object. Mr. Crook knows it's objectionable. 

12 MR. CROOK: At this point.I don't. 

13 MR. DELK: Well, you will find out I am 

14 s~e. 

15 THE COURT: Well, is this on cross? I 

16 mean --

17 MR. DELK: This is about somebody else's 

18 property, if Your Honor please. 

19 THE COURT: That's what I mean. Examine 

20 him on what he had before. 

21 MR. DELK: No, sir. 

THE COURT: Your cross would be confined 

23 to what he testified to before. Now you are going t) 

get into negotiations with Mr. Griffis? 

25 MR. CROOK: Possibly. 
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1 THE COURT: Well, I'll sustain the 

objection. 

3 MR. CROOK: Well, note my exception to the 

Court's ruling. 

5 

6 BY MR. CROOK: 

7 You were the Right-of-Way Agent for this 

8 project, were you not? 

9 A. Yes, sir, I was. 

10 And as Right-of-Way Agent did you attempt 

11 to acquire the right-of-way from Mr. Allmond and the adjoining 

12 property? 

13 MR. DELK: If Your Honor please, I am 

14 go;nq to object to that. Any of this testimony is 

15 not admissible, if Your Honor please. We are dealin~ 

16 with the landowners' property itself, sir. And the 

17 negotiations with him or anybody else is not 

18 admissible. 

19 THE COURT: I can't see the relevance. I'~l 

20 sustain the objection. 

:n MR. CROOK: Is that because I am exceeding 

the bounds of cross-examination, Your Honor? 

THE COURT: Well, I don't know. That's 

24 part of it, but I don't know what you're leading to 

or what relevance it has to the value of his. Now 
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1 I rea~ly don't know what the purpose of it is. If 

2 it's something that's not going to be material well 

3 we ought not to get into it. 

4 MR. CROOK: Well, Your Honor, it can be 

5 material. 

6 MR. DELX: If Your Honor please, I think 

i we are getting on very thin ice here, sir, in the 

8 presence of the commission. I don't want to disclosE 

9 something to cause a mistrial, sir. 

10 THE COURT: Let's ask the commissioners to 

11 go out if Mr. Crook wants to follow this line. 

12 

13 (Whereupon, the commissioners 

14 left the courtroom.) 

15 

16 THE COURT: What are you seeking to show, 

17 Mr. Crook? That's what --

18 MR. CROOK: Your Honor, I wanted to inquir1~ 

19 as to the, to begin with, the similarity of the 

20 properties, of the Griffis property which was a 

21 service station and tire business located next to 

22 Mr. Al1mond's property. It was somewhat larger but 

2:3 it was located in the same place and subject to the 

:!4 same conditions, and I wanted to inquire as to that. 

·>--0 That's what I was getting into at that point. 
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1 THE COURT: Well, then if he did say what 

2 were you going to do, go into,settle for? 

3 MR. CROOK: He was the Right-of-Way agent. 

4 He was .. qoi~q . to acquire the acquisition of the 

5 Griffis property, which I understand was voluntary. 

6 I will ask if it was voluntary and if it was 

7 voluntary the value 

8 MR. DELK: If Your Honor please, that 

9 would be highly objectionable. That doesn't have 

10 anything to do with it. Anything that • s acquired on 

11 the project itself when it obviously is under threat 

12 of condemnation, if not under condemnation itself 

13 it can't be introduced in evidence, sir. 

14 THE COURT: I think that --

15 MR. DELK: It is highly prejudicial, sir, 

16 and it's not permissible. 

1i THE COURT: I think per se it's not an 

18 arm's length transaction. 

19 MR. CROOK: Well, Your Honor, if there was 

20 no condemnation filed on Griffis and it was voluntar~ 

:n it wouldn't --

MR. DELK: No, sir. 

23 MR. CROOK: Well, I cite Collins versus 

Pulaski County, 201 Virginia 164, decided 1959. That's 

25 under Section 25-46.21 of the Virginia Code concernipg 
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1 the damages in a litigation. In that case it says, 

2 "Evidence of the sum paid by a condemnor for similar 

3 land is not admissible, because not a fair indicatio 

of market value, unless it is proved that such 

5 purchase of similar land trras voluntary and not by 

6 way of compromise." 

i THE COURT: You've got a right -- you 

8 mean in any acquisition without condemnation would 

you assume that it was voluntary and not as a result 

10 of compromise, or how are you going to arrive at tha ? 

11 MR. CROOK: ~'7ell, Your Honor, in this 

12 case which occurred in 1973 the certificates were 

1!3 filed in accordance with the Statute as in Mr. 

14 Allmond's property. Now no condemnation proceeding 

15 was instituted until late in 1975, but once that 

16 certificate was filed and a deposit made, well, then 

1i he was in a situation where he was under ~~reat of 

18 condemnation. That's one situation. 

19 But now Mr. Griffis -- and I may be wrong. 

~0 If so, Mr. Delk can point it out. There was no 

21 threat of condemnation, no certificate recorded, no 

deposit made. 

MR. DELK: I beg your pardon. There was 

a threat of condemnation. I can say to the Court Mr. 

:!5 Reynolds didn't have anything to do with the settlSMn 
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1 with Mr. Griffis. The record itself --I don't want 

2 to say something untruthful. I would have to check. 

3 I am under the impression that the certificate was 

filed and ~~ere was an agreement after the 

5 certificate. There was no condemnation case. 

6 MR. CROOK: I may have missed it, but I 

7 checked at the Clerk's office and I couldn't find 

8 anything under Griffis' Tire Company or either of 

9 the Griffises or under the property of Mr. Jones. 

10 MR. DELK: Even if the certificate had 

11 not been filed -- I don't know if it was or not, but 

12 I know Mr. Reynolds did not make any negotiations 

13 because it was negotiated otherwise. But even if 

14 it was not,the whole acquisition, if Your Honor 

15 please, was in connection with the project, and from 

16 the very time that the project was undertaken all 

1i the landowners were notified. Every one of them had 

18 a notice that their property was in the project and 

19 that they would have an opportunity to inspect the 

20 plans and so forth, and the negotiations were gone 

21 into and none of this is admissible in ~~e case. 

If you go back -- I haven't read the case 

23 to remember the point in the thing, but in respect -· 

and this is done many times. Property is acquired 

25 by the Commonwealth where it is contemplated that at 

COURT RE?ORTERS. INC - NORFOLK. VIRGINIA 



1~:~;.) 

Palmer Reynolds - Recross 96 

1 some future time there will be possibly a 

construction. And if that came at a time when there 

3 hadn't been any notice whatsoever to the landowners 

or publicly of the existence of the property and 

5 t.~e plans, they have a public hearinq on the plans 

6 where the landowners may come in and discuss them 

7 and so forth,then I would say possibly there would 

8 be an acquisition at the time when this wasn't under 

9 a threat of condemnation: certainly not under 

10 condemnation, but so long at any time after there 

11 has been an advertised public hearing. And there 

12 are public hearings held in every highway project 

13 showing the location of the lines and what is goinq 

14 to be acquired and so forth. And from that very 

15 moment on the property is ~der threat of 

16 condemnation. 

li Frequently, sir, and you know this of 

18 your own knowledge -- not frequently, but rather 

19 infrequently I should possibly say, the right-of-way 

20 lines are changed as a result of the public hearing 

21 one way or the other. And a perfect example would 

be, if Your Honor please, the Franklin By-pass would 

23 be an indication of it. There was a chanqe also 

made in the Holland By-pass. I think it was a minor 

25 degree, but it was a major degree in the Franklin 
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1 By-pass after the public hearing after it had been 

2 advertised as such. 

3 But as to say properties located in the 

project were not under ~~reat of condemnation that 

5 is not the case because the properties are under the 

6 threat of condemnation. And the negotiations 

7 obviously would be prejudicial if you could see what 

8 the negotiations were with one landowner. The facts 

9 are not the same or anything else. It would be 

10 highly prejudicial to let any testimony come in as 

11 to that. 

12 THE COURT: All right. I am going to 

13 sustain the objection. I can't imagine a case where 

1.J: th~ Highway is taking or threatening to take and 

15 going to take and shows the plans of the property 

16 such as the adjacent property here and having a 

1i situation of a willing seller and a willing buyer, 

18 which is what the standard is. So I am going to 

19 sustain the objection. 

20 How long are you going to 'be, Mr. Crook? 

:!1 r think maybe it would be a good idea to take a 

recess. 

23 MR. CROOK: All right, sir. I would note 

my exception to the Court's ruling. 

25 THE COURT: Yes • 
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1 MR. CROOK: And the problem about exceedin~ 

2 the bounds of cross-examination by bringing in new 

3 matters, I would call Mr. Reynolds as my own witness 

for that purpose. 

5 THE COURT: That would be the same in any 

6 event. I mean I base the ruling on that for both 

7 purposes. So you will have your exception as to 

s both. 

9 MR. CROOK: And I note my exception to the 

10 Court's ruling on the basis that this was a voluntary 

11 transaction between the Griffis property adjacent to 

12 the Calvin Allmond property. 

13 THE COURT: Are you going to be much 

1-! loil.ger? 

15 MR. CROOK: Not with Mr. Reynolds if I 

16 can't get into the Griffis property. 

17 THE COURT: Let's let them come back. 

18 MR. CROOK: Before you do that, following 

19 the Griffis property I was goi.ng to inquire about 

20 Ben Jones' property on the other side concerning 

:.n Mr. Reynolds·negotiatinq in that situation for the 

voluntary conveyance of that property to the Highway 

23 Department and the amount paid for this property. 

I am sure Mr. Delk would object to that as well. 

25 MR. DELK: I would, sure. In any event, 
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1 I want to say this. I made today what appears 

2 an inaccurate statement. ~~. Reynolds, if Your Hono 

3 please, I said, did not negotiate the settlement; 

he did not. He did negotiate with Griffis to a 

5 point. Obviously, he wouldn't be negotiating. It 

6 wasn't a threat of condemnation. So the same with 

7 Ben Jones. 

8 THE COURT: Well, I' 11 make the same rulin 

9 in each case. Mr. Delk, Mr. Crook wants to make sur 

10 that he would get the same ruling if he called Mr. 

11 Reynolds as his witness. 

12 MR. DELK: Yes, sir. 

13 THE COURT: So we don't want to have to 

14 ca+l Mr. Reynolds back so he's covered both ways 

15 on his exception. 

16 MR. DELK: Yes, sir. 

1i THE COURT: All right. We' 11 call the 

18 commissioners back. 

19 

20 (Whereupon, the commissioners 

21 returned to the courtroom and resumed thei 

seats in the jury box.) 

23 

THE COURT: All riqht, Mr. Crook. 

25 MR. CROOK: Your Honor, since I can't 
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1 pursue the course of questioning that I was.on I r:·= 
2 would have no further questions for Mr. Reynolds at 

3 this point. 

4 THE COURT: All right now, we better take 

5 a recess, ladies and gentlemen, for ten minutes. 

7 (Witness excused.) 

8 

9 (Whereupon, there was a brief 

10 recess in the hearing.) 

11 

12 THE COURT: All right, Mr. Delk, are you 

13 ready to proceed? 

14 MR. DELK: Yes, sir. All right, sir. 

15 Mr. Copeland. 

16 

li R. S. COPELAND, 

18 called as a witness on behalf of the plaintiff, 

19 having been first duly sworn, was examined and 

20 testified as follows: 

:.!1 

DIRECT EXAMINATION 

:.!4 BY MR. DELK: 

Will you state your name, your age and 
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address, please, sir? 

II 
1 
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2 A. R. S. Copeland; I am thirty years old and 

3 I live at 1676 Cotton Farm Lane, Suffolk, Virginia. 

4 Where is that located in Suffolk, !4r. 

5 Copeland? 

6 A. It's located between Chuckatuck and critbm::J"l4!n 

7 How long have you lived in ~~at area? 

8 Just about all my life. 

9 With whom are you employed, sir? 

10 The Virginia Department of Highways and 

11 Transportation. 

12 How long have you been employed by them? 

13 Approximately nine-and-a-half years. 

14 Well, Mr. Copeland, in what capacity are 

15 you employed, sir? 

16 A. I am a District Right-of-Way Reviewer, 

1; appraisal reviewer. 

18 ~ What education have you had, Mr. Copeland? 

19 A. I attended Frederick College and then late~ 

20 Old Dominion. I completed Courses 1 and 2 gi.ven by the America 1 

:.n Institute of Real Estate Appraisers; Course 1 at Old Dominion 

22 University and Course 2 at the University of Virginia. I have 

23 participated in numerous appraisal seminars both as a student 

24 and also an instructor. 

·l-
-il Did you attend high school in this area? 
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A. Yes, sir, Chuckatuck High School. T== 
Q. And you have attended this advanced 

both as a student and as an instructor in appraising. 

study I 
Is tha, 

right, sir? 

Yes, sir. 

How long have you been engaged as an 

appraiser? 

A. Approximately nine years. 

Q. What experience have you had in making 

appraisals, Mr. Copeland? 

A. I have appraised in the Counties of 

Nansemond, Isle of Wight, Accomack, Northampton, Greenwell, 

James City, Southampton, Surrey, Sussex and York; in 

of Norfolk, ~uffolk, Hampton, Newport News, Emporia, Portsmou 

Chesapeake, Virginia Beach, Franklin and Williamsburg. I 

qualified as an expert witness in the Circuit Courts of 

Northampton, Virginia Beach, Southampton, Isle of Wight, York, 

James City, Newport News and Suffolk, and the Corporation Cour 

of the City of Norfolk. 

I have had appraisal experience appraising 

residential properties, multi-family, rural, industrial, 

commercial, as well as special-purpose property such as 

shopping centers, schools, theaters, churches and so forth 

with the emphasis being on commercial property. 

In the cases in which you have qualified 
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1 as an expert witness and testified as such in the Courts you 

2 have named, what types of properties did you -- were the 

3 subject of the cases that you testified in those instances? 

A. Basically all types of properties such as 

5 I just mentioned. 

6 Have you had any experience appraising 

7 for anyone other than the State Highway Department? 

8 A. Yes, sir, I have. 

9 ~ihat have you done? 

10 A. I worked for a short time -- I worked for 

11 a short time as a Real Estate Appraiser for the City of 

12 Suffolk. I have also done fee appraisal work. 

13 ~ When you say "fee appraisal work" what do 

14 you mean by that? Explain to the commissioners what that is. 

15 ~ r took on appraisal jobs for a set fee to 

16 make individual appraisals for individual property owners, 

17 companies, real estate companies and so forth. 

18 At that time were you employed by any 

19 Governmental authority? 

20 A. I was employed by the City of Suffolk. 

21 And when you were employed by the City of 

22 Suffolk then were you permitted to make appraisals in private 

23 employment by individuals or corporations or similar parties? 

A. Yes, sir, I was. 

25 As an appraiser while you were employed 
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1 with the State;Highway Depaxtment as you are now are you 

2 permitted to make appraisals for any other party or person 

3 or privately otherwise? 

No, sir, I am not. My appraising is 

5 restricted to the Highway Department. 

6 Is that a restriction that's imposed by 

7 Department or 

8 A. By the Department. 

9 By the Department. 

10 Yes, sir. 

11 That's where -- all right, sir. 

12 MR. DELK: We tender !{r. Copeland then, 

13 if Your Honor please, as an expert witness. 

14 THE COURT: Yes, sir. Yes, I think he is 

15 qualified. 

16 

17 BY MR. DELK: 

18 Mr. Copeland, are you familiar then with 

19 the property which is the subject matter of this proceeding 

~o owned by Mr. and Mrs. Allmond? 

21 Yes, sir, I am. 

Are you familiar with the Plan Sheet, 

23 specifically Plan Sheet 3, Petitioner's Exhibit Number 1, in 

24 the case here? 

25 A. Yes, sir, I am. 
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1 Have you been present in court then during 

2 this instance by the rulings during the testimony to these 

3 plats? 

Yes, sir, I have. 

5 Q. And have you personally gone over the 

6 Petitioner's Exhibit 1 in here? 

7 Yes, sir, I have. 

8 Have you had occasion to examine the 

9 Petitioner's Exhibit Number 3? 

10 A. Which one would that be? 

11 The sketch that was testified to by Mr. 

12 Reynolds. 

13 A. Yes, sir, I have. 

14 It's the exhibit over here. 

15 MR. OELK: Here's the one that's not 

16 colored, Woody. I don't have any extra colored ones 

17 

18 BY MR. DELK: 

19 In the case of the subject property will 

20 you then tell us - first, what is the date of the take in 

21 this case? 

22 April the 20th, 1973. 

23 As of what date then are the property 

~4 values and/or damages, if any, to be determined, sir? 

25 A. April the 20th, 1973. 
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1 Now have you been upon and described the -· 

2 I mean reviewed and studied the landscape and so forth of the 

3 subject property, its terrain? 

Yes, sir, I have. 

5 Woul.d you describe the property briefly, sjr? 

6 The subject property is an approximately 

7 rectangular-shaped lot fronting 39 feet on Route 10 and 

8 approximately 204 feet in depth. The highest and best use is 

9 in a commercial area. However, due to its size is very l.imitec 

10 to what can be done with the property. The property is also 

11 limited to periodic flooding. 

12 0. Limited to or limited due? 

13 Limited to periodic flooding. 

14 I see, sir. 

15 From the hiqh tide and so forth. 

16 All riqht, sir. 

1i Across the front of the property there is 

18 an existing encumbrance which is a five-foot wide construction 

19 easement which was previously acquired by the Highway Departme~t. 

20 However, for the purposes of this appraisal I made no deductioD 

21 for this encumbrance but paid full fee value for that area 

22 incumbent. 

23 What do you mean by that, sir? 

A. For all intents and purposes the property 

25 is incumbent f'or five feet across the front, but due to the 
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1 fact that I felt construction in this area would be limited I 

2 made no deduction and paid full value for that area to be 

3 acquired. 

When you say npaid" does that mean you 

5 fixed its full value without deducting anythinq because of 

6 that easement? 

7 No deduction. 

8 Go ahead, sir. What other items did you 

9 find? 

10 A. Located on the property was a one-story 

11 frame store and office, which at the time of my inspection was 

12 in a very depreciated condition. The interior finish was 

13 minimal as well as the construction of the exterior. The 

14: building, at .the time of the acquisition, was only approximate:y 

15 fourteen years old; however, the depreciation well-exceeded 

16 its normal life. Also, in the rear there was a frame shed 

17 which was passed in usable condition. 

18 ~ I interrupted you when you were speaking 

19 about that existing five-foot easement. Were there other 

20 easements on the property, sir, and what were they for? 

:!1 A. Yes, sir, there was an existing standard 

~2 utility easement across the front. Again, I made no deduction 

23 for the area which was encumbered by this due to the fact that 

24 we were acquiring another easement to replace in kind what 

25 already existed. 
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1 What was that utility easement, what type 

2 of utility was it? 

3 A standard transmission line across for 

4 residential purposes and commercial purposes. 

5 0. For electricity, telephone, what? 

6 A. Electrical service. 

i 0. I see, sir. Was there a telephone easemen 

B across it? 

9 A. Yes, sir, I am sure there was. 

10 Q. I see. Any other easements that you know 

11 of on the property, sir? 

12 A. No, sir, I do not. 

13 In the area of the take? 

14 No, sir. 

15 Were you cognizant of the sewer easement 

16 as shown on the plan across the rear of the property? It 

17 doesn't affect the take. 

18 A. I was cognizant of it but I placed no 

19 effect on the value of it. 

20 What else did you find on the property? 

21 Go right ahead, sir. 

A. Also located on the property were gasoline 

2:3 pumps in front of the property which were located on an island 

24 fuel pump, sign, underground gas ~, air pump, fuel storage 

:!5 tank and so forth. 
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1 What access was there to the property on r··--
2 the property itself from the highway? 

3 A. One of the greatest limits to this propert 

4 was its very limited access to the highway. There was an 

5 existing curbing directly in front of the property with the 

6 exception of just a six-foot opening next to the Jones propert • 

7 At the time that I made my inspection people who.were.enterinq 

8 and exiting this property did so by means of passing on the 

9 adjacent owners• properties. 

10 Now you said, I believe, the highest and 

11 best use of the property was for -- was commercial. 

12 Yes, sir. That was due to its location 

13 strictly. 

14 I: see, sir. Now in makinq your appraisal 

15 how did you approach the matter and what did you find, sir? 

16 A. I approached it from a market approach on 

17 land. I found commercial sales in the area that had taken 

18 place and compared these properties directly to the subject 

19 property. I might point out that the subject property only 

20 had 39 feet of frontage, and aqain, this is very limited. In 

21 fact, it's not sufficient to carry on much of a commercial 

2~ enterprise. However, I made no deduction for this fact in my 

23 appraisal. 

What was the area of the land that is 

25 involved in the take, Mr. Copeland? 

II COURT REPORTERS. INC - NORFOLK. VIRGINIA 



II 110 R. s. Copeland - Direct 

1 Only 196-thousandths of an acre or 8,549 r= 
2 square feet. 

3 My question --

MR. DELK: Would you read the question, 

5 
~ss Stenoqrapher? 

6 

7 (Whereupon, the following questi 

8 was read by the court reporter.) 

9 

10 "QUESTION: What was the area of the land 

11 that is involved in the take, Mr. Copeland " 

12 

13 BY MR. DEL.K: 

1~ By that I mean what is the area of the 

15 land then taken in the proceeding. 

16 A. Eight thousand five hundred and forty-nine 

1i square feet are in the acquisition. 

18 What is the total area of the property of 

19 the landowners? 

20 I am sorry. The total property is 8,549 

:n square feet. The acquisition is only 536 square feet. 

~ Are you straightened out now, Mr. Copeland. 

~ Yes, sir, it was my mistake. 

~ So that what is taken as stated in a fract"on 

~5 is zero what? 
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1 A. Point two. 

2 .012? 

3 Twelve-thousandths of an acre in the 

acquisition. 

5 1'hat is how much? It is 536 -

6 Square feet. 

7 - square feet? 

8 Yes, sir. 

9 And the total area of the landowners • 

10 property is how much, sir? 

11 Eiqht thousand five hundred and forty-nine 

12 square feet. 

13 Within the 536 square feet that are taken 

14 what is the -- are there any buildings within the area? 

15 A. No, sir, there are not. 

16 Are there any improvements on the property 

1i at all within the area taken? 

18 No, sir, there are not. 

19 Now what is the -- you've qiven the width 

20 of the property as 39 feet. 

:!1 Yes, sir. 

What is the depth then aqain of the area 

23 that's taken in fee on both the western and eastern edqes? 

24 On the west side twelve-and-~half feet; 

25 on the east side fifteen feet. 
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And those fiqures that you then have given 

2 would equal.ly give you the 536 square feet that you talked abot t? 

3 Yes, sir, they would. 

I see, sir. Do you know what the area of 

5 the easement that's taken is? Encompassed within the yellow 

6 line on the plat. 

7 The utility easement? 

8 Yes, sir. If you know, sir. 

9 It's 0. 014 or fourteen-thousandths of an 

10 acre. 
• 

11 That was zero 

12 A. One four. Fourteen-thousandths of an acre 

13 I see, sir. Now you were talkL'l<J about ho,!r 

14 you valued the property from the market approach. liould you 

15 qo forward with that now, sir? 

16 Yes, sir. 

17 Explain. 

18 The closest and most comparable sales I 

19 couJ.d find, which were also commercial in nature,_ were located 

20 farther up the road. ~e first sale I utilized was Smithfield 

~1 Properties by the Green Beret Holdi.nq Corporation to T. A. 

Phillips, Jr. and others. This is on the corner of Route 10 

23 and Smithfield Boulevard. 

Is there any buildinq located on that at 

:!5 this time that you know of? 
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1 A. At this time? 

2 Yes. I was just wantinq as far as from a 

3 landmark standpoint. 

Right at this time I don't think so. 

5 You are not familiar with it? 

6 No, sir. 

7 But it's at the corner of Smithfield 

8 Boulevard and Route 10, South Church Street? 

9 Yes, sir. 

10 Go ahead, sir. 

11 And this property sold for $11,500. It 

12 contained 39, 415 square feet or 29 cents a square foot. It 

13 sold on June 14, 1969. Making adjustments for time, corner 

14 influence and so forth you had an adjusted square foot price 

15 of 29 cents. 

16 On my second sale it was Smithfield Proper es 

17 by J. S. Livesay, Jr. to First Federal Savings and Loan 

18 Associates of Newport News. This was located on Route 10 

19 approximately a hundred feet north of Smithfield Boulevard. 

20 It sold for $12,000 for 40,000 square feet. This was 30 cents 

21 a square foot and was dated on March 30th, 1972. Makinq 

adjustments for time it was updated to 31 cents a square foot. 

23 The third sale was Smithfield Properties 

by the Green Beret Bolding Corporation to Ralph R. Wilkerson 

25 and Betty w. Wilkerson, located on Route 10 approximately 
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1 600 feet north of Smithfield.Boulevard. The consideration for 

2 this property was $10,000 for 40,000 square feet or a price 

3 per square foot of 25 cents. This was dated on April 29, 1971. 

4 After makinq adjustments for time it was updated to 28 cents 

5 a square foot. 

6 My fourth comparable was Smithfield 

7 Properties by the Green Beret Holding Corporation to Little's 

8 Supermarket, Incorporated. This was on the east side of 

9 Route 10 approximately 700 feet north of Smithfield Boulevard. 

10 This sold for eighty-five hundred dollars. It contained 

11 39,304 square feet or a price per square foot of 21.6 cents. 

12 This took place on February ll, 1970. After making adjustments. 

13 for time it was indicated a value of 25 cents. 

14 My final sale was Smithfield Properties by 

15 the Green Beret Holding Corporation to Robert T. Little, Jr. 

16 The location was on the east side of Route 10 adjacent to the 

17 Colonial Funeral Home. The consideration was $8,000 for 

18 34,728 square feet, giving a price per square foot of 23 cents. 

19 This took place on February 11, 1970. And after ~aking 

20 adjustments for time it indicated 27 cents. 

21 So to recap, the sales I used, after 

~2 adjustments one was 29 cents, one was 31 cents, the other was 

23 28, the next was 25 and the next was 27. Makinq no deductions 

to the subject property for the periodic flooding, for the 

.,-
-0 limited frontage and the general topography of the property, 
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1 I correlated to 30 cents a square foot for the subject PX:opertl. 

2 You have used sales, Mr. Copeland, f~om 

3 and early of 1969 and the appraisal date is as of April 20, 

4 1973. Is that right? 

5 A. Yes, sir, it is. 

6 So within the period then that you are 

7 talking about were there any commercial sales within any 

8 nearer -- anywhere in this area to this particular property? 

9 A. No, sir, there were not. 

10 These were the closest? 

11 A. These were the most comparable. 

12 Would commercial sales generate a higher 

13 appraised value than residential sales, sir? 

1-! A. In most instances they would. 

15 And is that true in this case, sir? 

16 A. In the Smithfield area, yes, sir. 

17 And can you then give any reason why you 

18 particularly went for the commercial sales? 

19 A. Due to the location; it was close to the 

20 bridqe. There was commercial development in the area. For the t 

21 reason I went with the commercial values. 

22 Would this then denote a higher value for 

23 the landowners• property or a lower value, sir? 

24 A. A higher value. 

25 And then your appraisal would be for its 
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1 highest value, appraisal value? 

2 A. Yes, sir. 

3 All right, sir. You mentioned making 

adjustments. What type of adjustments do you make to the 

5 sales? You started with a '69 sale. 

6 A. Well, the 1969 sale, you would. actually · 

7 adjust it for time, whatever the inflation factor appears to bE • 

8 Bring it to a date nearer the date of 

9 mking or to the date of taking? 

10 A. Yes, sir, you would. You'd also make 

11 corner adjustments if its necessary. For instance, if a service 

12 station is on a corner its much more beneficial to that type 

13 business because they have traffic comdnq from more directions. 

14 If a property is hiqh as compared to property that is low an 

15 adjustment is normally made and so forth. 

16 These are the types of adjustments, a~l of 

li which you correlate to this value you have testified to here? 

18 A. Yes, sir, I do. 

19 0. All right, sir. Now, Mr. Copeland, what 

20 then is the fair market value of the land taken, 536 square fee t? 

:!1 What is the fair market value of that land as of April 20, 1973, 

:.!2 the date it was taken? 

23 A. One hundred and sixty-one dollars; 536 squa !re 

2-± feet at 30 cents, $161. 

Now the property was used as a service 
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1 station. Is that correct, sir? It had gasoline pumps and so 

2 forth? 

3 A. It had pumps on it. 

4 Is there any change in it? Were you at 

5 the view this morning, sir? 

6 A. Yes, sir, I was. 

7 Have there been any changes particularly 

s in the property, sir? 

9 A. Not that I could really ascertain. 

10 What about right~9f-ways into the property 

11 have you got any comment on that, sir? ~ihat did you find, wha·~ 

12 do you know from your investigation and your appraisal? . 

13 A. Yes, sir. This was one of the first thing~ 

14 that I looked for when I began making my appraisal. When I 

15 went there there was access to the property through the 

16 adjacent properties. And one of the first things I did was 

17 try to obtain a copy of any agreements with the adjacent owner~ 

18 to pass over their properties. The only information I could 

19 obtain was one that was originally made between. Ben Jones and 

20 the adjacent Griffis property to cross over the Griffis proper1y 

:!1 to get into this property. And with further investigation and 

22 checking this through Mr. Delk it was determined that this 

23 agreement could be cancelled at any time. 

2-l MR. CROOK: Your Honor, I object to that. 

:!5 He said he determined that from Mr. Delk. He is 
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1 talking from hearsay at this point. He's not~fied 

to determine the legal efficiency of any agreement. 

3 THE COURT: I sustain the objection 

5 BY MR. DELK: 

6 Is the agreement you referred to of record, 

7 Mr. Copeland? 

8 A. Yes, sir. 

9 And is it recorded in this Clerk's office, 

10 sir? 

11 A. Yes, sir, it is. 

12 MR. DELK: If Your Honor please, at the 

13 proper moment I am going to ask the Court to permit 

14: me to introduce then a certified copy of that,which 

15 I will obtain from the Clerk's office. 

16 THE COURT: All right. 

17 

18 BY MR. DELK: 

19 All right. Go ahead then about the -- did 

20 you find any what other right-of-ways did you find that werE 

21 being used? What right-of-ways were being used to get into 

22 this property? 

23 A. Through the adjacent property, but I found 

2~ no right-of-ways. 

25 

lj I. 

All right, sir. And do you know -- the 
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1 subject property was prior owned by Mr. Jones; is that correct 

2 A. Yes, sir, it was. 

3 And you've described the island. Well 

4 now, Mr. Copeland, your value then for the land then taken is 

5 $161? 

6 Yes, sir. 

7 What damages, if any, beyond enhancement, 

8 offset by enhancement and value due to construction have you 

9 found in connection with this property? 

10 A. I found no damages. 

11 g. Why? 

12 A. In determining the value of a property it 

13 must be based on market value, and market value is a price 

14 which a willing and knowledgeable buyer would buy and a willin 

15 seller would sell, neither being under abnormal pressure. And 

16 I think the key to this in determining the value of this 

11 property is a knowledgeable buyer. I don't feel that a 

18 knowledgeable person would go there to buy this property with 

19 only 39 feet of frontage and 33 feet of this fron~age being 

20 encumbered by a curb beinq subject to having to qo over 

21 adjacent properties. It's just not an agreeable situation 

22 where someone would try to run a service station. 

23 And that was as of the time of the take in 

2-* this instance? 

A. Yes, sir. 
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All right, sir. Well now, has there been 

2 any enhancement? If there were any damages did you find any 

3 enhancement by reason of construction that would have offset 

4 any such damages? 

5 A. If there's any change at all to the proper1y 

6 the fact now is that he can enter his property through a 30.- · 

7 foot entrance. He can come directly into it without encumberii q 

8 on other people. If anything 1 this is a benefit to his proper1 y. 

9 ~ Does that constitute any enhancement in 

10 value then? 

11 A. It would be a definite enhancement to the 

12 property 1 yes , sir. 

13 All right, sir. Now, sir, if you found no 

14 damages then to this property by reason of the take --

15 A. No, sir, I did not. 

16 -- how would you compare its -- the value 

17 of the residue before the take with the value of the residue 

18 after the take? Is there any difference? 

19 ~ Under normal circumstances there would be 

20 an enhancement. In this case I say it • s very little difference 

21 due to the limited frontage to begin with. There's just only 

22 so much you can do with 39 feet of frontage. 

23 Are you saying then there was no difference 

2-1: in value 

A. No. 
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1 Q. to the residue before no diminution 

2 in value as of the residue as it existed before the take and 

3 as it existed after? 

A. Right. 

5 Q. If anything, it is enhanced? 

6 A. If anything, it is enhanced, but it would 

7 be hard to determine due to the limited amount to begin with. 

8 Q. Mr. Copeland, as an experienced appraiser 

9 are you familiar with cost experience in determining appraisal~? 

10 A. Yes, sir, I am. 

11 What is meant by the cost of cure? and apply 

12 that as to curing .damage. 

13 A. Cost of cure is a method of curing damage, 

1~ when damages ~o, in fact, exist. However, before damage can 

15 be cured it must exist and it must be known. Cost of cure 

16 can't exceed in dollars the exact sum of the damage. 

17 Q. By way of an example can you give me any 

18 example that would explain that using a hypo~~etical case 

19 possibly? 

20 A. Yes, sir, I could. A good example would be 

~1 if you had a residential lot and there was a home sitting on 

~2 it that was very depreciated and worth $5,000. It was deter.min~d 

23 through market study that the dwelling itself was worth $5,000. 

~4 By acquisition in front of the home the road was coming within 

25 ten feet of the house, and it was determined that it had been 
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1 damaged ten percent. In that case the damage would be $500. 

2 You could also look at it that it could be 

3 cured by moving the house back. It's possible that to move a 

4 house it would cost $5,000, which would be equivalent to the 

5 value of the house and greatly exceed. the damaqe to beqin witl~. 

6 A cure can only take place -- it's only feasible to cure a 

7 situation when it can be done for a lesser cost than the 

8 damage itself. 

9 So that are you saying that if there is no 

10 damage then the cost of cure does not apply? 

11 Can't be applied. 

12 Because there is no damage to cure. 

13 A damaqe has to be shown before it can be 

14 cured. 

15 What other things do you have as to the 

16 value and damaqes, Mr. Copeland? 

17 I think that•s about it. 

18 MR. DELK: All right. No further question::. 

19 Answer Mr. Crook • 

20 

21 CROSS-~NATION 

23 BY MR. CROOK: 

Mr. Copeland, how old are you? 

A. Thirty years old. 
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1 And how long have you been an appraiser 

2 for the Highway Department? 

3 A. About nine-and-a-half years. 

Q. Since you were twenty? 

5 .A. I beg your pardon. 

6 0. You say since you were twenty? 

7 A. Well, I lack a couple days of being thirty-

8 one so --

9 Q. So all of your experience basically has 

10 been with the Highway Department in appraising for the Highway 

11 Department? 

12 A. Not all of my experience, no. 

13 0. Would you say 99 percent of it? 

14: A. No, I wouldn't. 

15 0. When you appraise for the Highway Departmer.t 

16 what do you appraise? 

1i Well, when I appraise? I appraise right-

18 of-ways to be acquired, total properties, parcel properties. 

19 Q. To be acquired by the Highway Department? 

20 A. Yes, sir, when I appraise for the Highway 

:n Department. 

:22 Q. Road expansion, road improvement? 

23 A. Generally, yes, sir. 

:!4 0. In this situation you looked at some --

25 you call them comparable sales? 
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Yes, sir. 

124 

You have listed some properties that were 

3 sold on Highway 10 south of Smithfield just out of the town 

4 limits in the rural area of Isle of Wight County, which is a 

5 growing commercial area? 

6 A. Yes, sir, a very good commercial area, in 

7 fact. 

8 A very good commercial area. And these lo ~s 

~ that were being sold out there were large lots, 40,000 square 

10 feet. Is ~~at right? 

11 A. Some of them were, yes, sir. 

12 Is that because that's open land out 

13 there being subdivided for the first. time? 

14 A. It • s because that's the way they were 

15 subdivided and sold. 

16 0. Are you familiar with the properties withi1 

17 the old Town of Smithfield? 

18 A. Yes, sir, I am. 

19 Are you familiar with the size of the lots 

20 in the old Town of Smithfield? 

:!1 A. They are generally small. 
,# 

Do you have any sales of comparable lots 

23 within the old Town of Smithfield to compare this with? 

A. No, I do not. 

:!5 0. The property in the old town doesn't sell? 
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1 Right in this area it doesn't sell very 

2 readily. 

3 Readily? 

4 A. No, sir. 

5 Q. But property was purchased on each side 

6 of this property, wasn't it? 

7 A. I beg your pardon. 

8 Property was purchased on each side of 

9 this property? 

10 A. By whom? 

11 The Highway Department. 

12 A. Yes, sir, it was. 

13 Did you do these appraisals? 

14 A. Yes, sir. 

15 Q. That would be the Griffis' commercial 

16 property there? 

li MR. DELK: If Your Honor please, Mr. Crook 

18 knows there has been an objection to this; the Court 

19 has sustained it. I don't want to sit here and let 

20 any error creep into this, but I am objecting to thi; 

:!1 line of questioning as I did previously. 

:!:! THE COURT: He just asked a question. He 

23 wasn't going to --

24 MR. CROOK: Well, I'd ask all I could get 

25 away with, Your Honor. I'll find out. 
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1 BY MR. CROOK: 

But you did appraise the Griffis property 

3 to the east of this property and adjacent to it? 

Yes, I did. 

5 And you appraised the property to the sout~ 

6 of it, Mr. Ben Jones• property? 

7 A. Yes, sir, I did. 

8 And those properties were --

9 MR. DELK: Now, if Your Honor please, I 

10 am going to object to any further questioning along 

11 that line, and I am going to ask the Court to instru~t 

12 Mr. Crook to refrain from any further questioning 

13 along that line to save further objections. 

14 THE COURT: I think he's asked all the 

15 questions I was going to let him ask. So I'll 

16 sustain the objection figuring that you're going 

17 farther, but I don't know how much farther. 

18 

19 BY MR. CROOK: 

20 Is there any more property in o~ outside oi 

:n the Town of Smithfield of which you are aware that is any more 

22 comparable to this property than those two properties adjacent 

23 to it? 

A. I don't know of any properties anywhere in 

~5 Smithfield directly comparable to this property due to its size 
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1 and own characteristics. 

You haven't responded to my question, as 

3 you are well aware. 

I responded the best I could. 

5 Q. Let me try again. Are there any propertie 

6 in Smithfield or out of Smithfie~d any more comparable to this 

7 property than those two properties adjacent to it? 

8 They would be very comparable, yes, as far 

9 as comparability goes in Smithfield. 

10 't-lhat is the zoninq of this property? 

11 The zoning of the prope=ty would be commer ial 

12 You are aware it is zoned commercial? 

13 To ~./ knowledge at th.at time it was zoned 

14 commercial. 

15 ~~at is the use of the property? 

16 At the time of the inspection it was used 

17 primarily to deliver oil; from tanks in the rear to local 

18 houses, I \o~ould assume. 

19 All right. So it has a large storage tank 

20 for oil, fuel oil, in the rear on ~1e property? 

21 That's correct. 

There is a kerosene tank in the front and 

23 it has gas tanks, pumps, in the front? 

24 Yes, sir, it does. 

25 So would you classify that as a gas servicr 
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1 station and fuel oil supply and distribution 

2 A. I wouldn't really classify it in that 

3 category, but it does have such things on the property. 

Q. Now in your area of expertise in making 

5 real estate appraisals you have to be very cognizant of the 

6 use, don • t you? 

i A. Yes, sir. 

8 Q. 
I 

And you are very much aware of what a 

o non-conforming use is, I suppose? 

10 A. Yes. 

11 If you have fuel storage tanks in a 

12 commercial area you have what is called a non-confqr.ming use. 

13 Is that correct? 

14 A. It would depend entirely upon the zoning 

15 and the different classifications of commercial zoning in most 

16 areas. 

17 Q. Well, you appraised this property, didn't 

18 you? 

19 A. Yes, I did. 

:W Q. And you know the zoning is commercia~? 

:n A. Yes. 

~:! Business? 

23 A. Business. 

24 And it has fuel storage tanks on it --

25 A. Yes. 

I 
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1 -- which is not business? 

2 A. I beg your pardon. 

3 Q. Fuel storage tanks are not -- are required 

4 in industrial zoning, are they not? 

5 A. At that time I think that was allowed 

6 under commercial zoning for the Town of Smithfield, though I 

i wouldn't be sure. 

8 You•re not telling these commissioners and 

9 this Court that you can have fuel storage in a commercial zonE 

10 or business zone? It is a non-conforming use in a business 

11 use, is it not? 

12 A. In the Town of Smithfield it's non-conforming, 

13 yes. 

14 All right. Now what happens to a non-

15 conforming use when you stop that use? If you have an 

16 industrial use and a business use and you stop using it for 

1i industrial purposes what happens to that use or the right to 

18 that use? 

19 A. It would depend entirely upon the officials 

20 that govern it. I 

21 Q. Don't you lose --

~~ A. I can't say what would happen. 

23 Q. You lose the right to the non-conforming 

~± use when you terminate that use, do you not? 

25 Again, I am not in the position to say what 
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1 would happen in that circumstance. That would be entirely up 

2 to the zoning officials and planners and so forth. 

3 Q. What's the difference between the value of 

4 industrial property as opposed to the value of commercial 

5 property in the Town of Smithfield? 

6 A. I really don't know what the value of 

i industrial property in the Town of Smithfield is. 

8 Do you know of any industrial property in 

9 the Town of Smithfield? 

10 A. There is industrial property, but I couldn t 

11 tell you the value. 

12 ~fuere is some industrial property? 

13 A. I think you'd have to say that the Packing 

14 Plant would be industrial. 

15 Do you know of any fuel storage tanks? 

16 A. Directly in the Town of Smithfield? 

1i Q. Yes. 

18 A. Not right offhand. 

19 Have you appraised any property which had 

20 fuel storage tanks on it, industrial property? 

21 A. Yes, sir, I have. 

~:! Q. Where? 

23 A. Virginia Beach. 

:!4 Q. But not in Smithfield? 

25 A. Not in Smithfield. 

I 
II 
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1 Not a~ound Smithfield? 

No. 

3 Do you know whether the industrial propert~ 

is of a higher premiwn in the Town of Smithfield than business 

5 property, commercial property? 

6 A. I really couldn't say. I am not familiar 

7 with industrial property in the Town of Smithfield. 

8 If you have an industrial use on a busines~ 

9 property which could be sold and then the industrial use 

10 continued, that probably would sell as industrial property as 

11 opposed to business property, wouldn't it? 

12 In talking about industrial properties we 

13 generally talk about acreage. In this property we are talking 

14 about a 39-foot lot. I hardly think someone would buy it for 

15 industrial purposes. 

16 This is part of a larger lot, t1r. Copeland, 

17 you are well aware? 

18 No, I am not aware. 

19 You are not aware that there are fuel 

·_>o nk storage ta s? 

21 A. We're talking about a 39-foot lot; it's 

part of a larger lot. All I am aware of is just 39 feet of 

23 frontage. 

24 Thirty-nine feet of frontage. Did you base 

25 your appraisal on the frontage? 
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1 A. I think it's definitely a governing factor 

2 in the situation when the man didn't have entrance to his 

3 property. 

4 Q. When he didn't have entrance to the 

5 property? 

6 A. He did not. 

7 You said when you made the appraisal 

8 vehicles were going i~ and out by crossing the adjoining 

9 property. The adjoining property was ~tt. Ben Jones' property, 

10 the man that sold the property to Mr. Allmond, and yet you 

11 say he didn • t have a r.o~ay in and out of the property? 

12 MR. DELK: I am going to ask :.1r. Crook to 

13 stay away from the witness and don't badger him as 

14 if he is'going to attack him. 

15 THE COURT: We won't let him attack him. 

16 MR. CROOK: He's bigger than I am, Mr. 

17 Delk. 

18 ~m. DELK: That's all right, sir. I think 

19 he is perfect~y able to take care of himself. 

:!0 MR. CROOK: I do, too. I don't -- I think 

:!1 that was uncalled for. I don't think Mr. Copeland 

:!2 appreciated that. 

23. THE COURT: Go ahead. 

:.!-l BY MR. CROOK: 

.,-
-<> 

I 
Mr. Copeland, I was asking you -- you said 
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1 there was not access, yet when you made the appraisal vehicles 

2 were going in and out and crossing the adjoining property. 

3 ~ I also pointed out my appraisal was based 

4 on market value. This was ~~e price which a willing and 

5 knowledgeable buyer would buy. The right to pass on these 

6 adjacent properties is something that could be readily· transferred. 

7 Let's back up. You're talking about what 

8 a willing and knowledgeable buyer would buy. Now you've got 

9 the Town of Smithfield with a high-density population, particu arl~ 

10 in the old town. You have a number of commercial establishmen s 

11 and residential establishments; you've got a piece of property 

12 on which is located fuel storage tanks, both below and above-

13 ground. There's a service station that's close to the 

14 population; it's in the center of the population. There is 

15 limited industrial property on which you could locate such fue 

16 storage tanks • 

1i Now doesn't that make that property 

18 desirable and such that a knowledgeable person would want to 

19 buy it? 

20 A. It wouldn't be desirable if he didn't have 

21 ready access to the property, no. 

If he didn't have ready access. All right. 

23 He's coming across adjoining property owned by Mr. Jones who 

24 sold this property. So apparently, Mr. Jones is acquiescent 

in the use of his property for access to this property, right? 
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Again, it could be a matter of personality 

But because of this island out front you 

are saying he didn't have access when you saw vehicles going 

in and out across the adjoining property. You even said there 

was an enhancement of the value because you moved that island 

and brought the road right up next to his tanks. 

A It gave him an entrance to the property. 

~ It gave him an entrance to the property 

and enhanced it. Then you and Mr. Delk did a little speculatiJg 

in a situation. 

I'll give you a situation. Suppose you 

have a five-acre parcel of land, very choice property for 

residential purposes in a low-density area, and you locate it, 

oh, three-tenths of a mile from a hard-surface road. You've 

got privacy, you don't have a highway running right down your 

front yard or anything else, but you've got to go across some-

body else's property to get to it, by permission or whatever, 

but you've got to go across somebody else's property to get to 

your property. 

So the Highway Department comes along and 

they condemn right up to your front door. You've got a big 

major highway going right by your front door, giving them good 

access to a public road. 

Have you enhanced the value of that proper1y? 

A. It gets back to what type of access they 
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1 had, was it written legal permission. 

2 Q. What difference does that make? 

3 A. It would make a whole lot to me if I went 

4 to buy a piece of property. 

5 And you have access. Q. 

A. 

7 cut off. 

8 Q. You wouldn't know if they could cut it off 

or not. 

A. 

11 Do you know what prescriptive use is? Q. 

A. 

13 What's prescriptive use? Q. 

A. 14 Prescriptive use is the right to use 

15 something over a period of time. 

16 Q. Well, you have used it over a period of 

17 time. Also, an easement by oral permission. You can have an 

18 easement by permission, can you not? 

19 A. Again, you are getting into legal matters 

20 that I am not familiar with. 

:ll Q. That•s right. Did you talk to Mr. Allmond 

22 about what his legal rights were as to his easement across the 

23 adjoining property? 

A. I asked him for whatever information he 

~5 could furnish me, easements 
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1 Q. About easements? 

2 A. Easements, gallonage, anything he'd give 

3 Did you discuss with him changing his 

-! access from across Mr. Jones• property? Did you discuss that 

5 with Mr • Allmond? 

6 I was open to any questions he'd give me. 

7 Actually, I got very little information. 

8 But you stated that the vehicles went in 

9 from across Mr. Jones' property. 

10 A. Strictly from observation. 

11 From observation. And yet the Highway 

12 Department has put in curbs and gutters ~cross there cutting 

13 off that access. 

14 A. We're qivinq him now· direct access to 

15 his property. 

16 Right into his pumps. 

1i A. Right into his property. 

18 What? 

19 Right into his property. So his trucks 

20 can come directly in; they can utilize his property. 

:n Before they could come and utilize the 

~~ pumps. They can't utilize them where they are sitting now, 

23 can they? 

A. X guess they could utilize them now if the 

:!5 could before. 
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1 Isn't it necessary now to move those pumps 

2 back from the highway in order to effectively utilize them, 

') 
•.J both sides of them? 

4 I think they can be just as effectively 

5 used now as they could before. 

6 You went out there and looked this morning 

i and you say that? 

8 A. I beq your pardon. 

9 Both sides of them I am talking about. 

10 Oh, both sides can't be utilized. 

11 They've qot to be moved back in order for 

12 both sides to be utilized. 

13 A. Perhaps one side is all that's needed. 

14 Q. Perhaps? 

15 A. Perhaps. As I said, I am not --

16 0. Is that how you make appraisals, with 

1i speculation like that? 

18 If I can't qet any information, if I 

19 can't qet any coop~ration I have very little choice. 

20 So you made this appraisal based on 

:!1 speculation perhaps because you didn't get the cooperation fror~ 

•)•) Mr. Allmond that you wanted. Is that right? 

:23 A. It was very evident what existed, what typE 

:!4 business was actually there. 

:!5 What type business existed? 
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1 A. Very little. 

2 0. Very little business. A little man 

3 conducting a little business. 

4: MR. DELK: Now, if Your Honor please, I am 

5 objecting to this editorializing and these 

6 extemperaneous remarks. Mr. Crook is not testifying 

7 Let him be sworn --

8 MR. CROOK: I am on cross and I have not 

9 exceeded 

10 MR. DELK: Cross-examination involves 

11 questions and not statements or arqument. 

12 TBE COURT: There was one remark that miqh ~ 

1:3 ·have been not questioning. Al.l right. Go ahead, 

14: Mr. Crook. 

15 

16 BY MR. CROOK: 

17 Mr. Copeland, in making your appraisals 

18 on lots which are small, very small lots, as you will find in 

19 your old towns and the old parts of cities the lots are small. 

20 Do you make your decision on so much a square foot or so much 

:n a front foot? 

•)•) A. Generally, so much a square foot in areas 

:!:3 that are very small. 

:!-! Generally. Why do you say "generally"? 

~5 A. Well, you can do it a number of ways. You 
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1 can do it by front foot, square foot, acreage. You can just 

2 about take your pick and it makes very little difference in 

3 the end result because you are comparing it with comparable 

4: properties and making the necessary adjustments that are needec • 

5 In any increment you desire you can make the necessary adjust-

6 ments and it should come up with the same indicated value. 

7 Isn't there a greater desirability for 

8 property in low-density areas as opposed to high-density areas· 

9 Yes, sir, generally. 

10 And when you have a town with generally 

11 less density on small lots you have a high-density area? 

12 A. But you also run into situations where 

13 the comparable areas were in a growing and increasing area, 

14 and the subject property is in a declining area. 

15 Q. But you can't tell us about any comparable~ 

16 or any areas within the town or very close to the town where 

17 property could be obtained or property has been sold for the 

18 location of fuel storage tanks? 

19 A. No, I can't. 

20 You're not aware of these transactions that 

::n have occurred in and around the Town of Smithfield? 

22 A. Around the town. They could; perhaps 

23 some have taken place, but I used the sales that were most 

24 comparable, the closest. 

·>-... OJ ·But they did not involve industrial use. 

II 
1! 
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1 A. No, they weren't industrial. They were 

2 commercial in a growing commercial area. 

3 And there is a great deal more commercial 

4 area than there is industrial area. Right? 

5 Is ~~ere a great -- I beg your pardon. 

6 A great deal more business commercial area 

7 than there is industrial area. 

8 A. I really couldn't say. 

9 Q. You can't say and you're a professional 

10 appraiser? 

11 A. In an area where you have industrial you 

12 g~nerally have quite a bit of acreage, quite often several 

13 hundred acres. For commercial you generally have small strips 

14: So it could very easily be more industrial area than it is 

15 commercial area if you look at it in that respect. 

16 But ~an you find industrial area in towns 

17 for the location of storage of fuel? 

18 A. Not generally right in town. 

19 Q. All right. And so your appraisal on behalE 

20 of the Highway Department, who employs you, is $161 for PA.r. 

:n Allmond? 

22 

23 

24 

.,­_., 

Yes, it is. 

MR. CROOK: That is all. 
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1 REDIRECT EXAMINATION 

2 BY MR. DELK: 

3 Mr. Copeland, I believe Mr. Crook asked 

you about sales within the old Town of Smithfield. He means 

5 the old corporate limits, I am taking it, which would be 

6 within the area of the two bridges on Highway 10 and so forth. 

7 Were there any sales of commercial propert~es 

8 in the town in those limits within a period of five years prio~ 

9 to April 20, 1973? 

10 A. No, sir, not that I could obtain. 

11 So when you speak of comparable sales then 

12 aren't you talking about sales of properties that would 

13 generate a comparable sales price then? 

14 Yes, sir. 

15 Q. And you're not necessarily comparing 

16 MR. CROOK: Your Honor, is Mr. Delk 

17 answering or telling the witness what to say? 

18 MR. DELK: I am doing the same 

19 ~. CROOK: I object. 

20 THE COURT: Okay. 

21 

22 BY MR. DELK: 

23 Q. What do you do in making a comparison? 

A. Try to find the most comparable sales in 

25 the nearest time frame, .... make the .necessary adjustments --
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tihat does it mean? Time frame means 

142 I 
what:t~:= 

2 The most comparable properties that have 

3 sold in the nearest area and the most recent. 

4 ~ And you did not find any in the old town? 

5 ~ No, sir. 

6 ~ There weren't any? 

7 ~ No, sir. 

8 ~ When you were there you saw the fuel 

9 storage tanks. Is that right? 

10 ~ Yes, sir, I did. 

11 ~ And aren't they shown on the exhibit as 

12 being to the rear of the buildinq? 

13 Yes, sir, they are. 

1-1 And they are far removed from the take, 

15 are they not? 

16 A. We are not affecting it in any way I can 

17 see. 

18 They were.still there this morning on the 

19 view, were they not? 

20 A. Still there. 

21 ~ So nothing has been done to disturb them? 

22 A. No, sir. 

23 0. All right, sir. You asked also in attempt ng 

24 to evaluate the property here, something about you asked Mr. 

25 Al.lmond, the landowner, for gallonage figures? 
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1 A. Yes, sir. 

2 MR. CROOK: :I vouch that the witness did 

3 not say that. I'd ask that that be found 

4 THE COURT: Rather than c;o that ask him 

5 if he said that. 

6 

7 BY MR. DELK: 

8 Did Mr. Crook ask you or did you say in 

9 answer to him that you asked Mr. Allmond for qallonaqe figures 

10 and he didn • t qive them to you? Did you say that? 

11 I did say that. 

12 And that's in what you testified to --

13 MR. CROOK: I object to that: that's not 

14: in the record. He said that he didn't qet the 

15 cooperation from Mr. Allmond that he wanted. He 

16 didn't say anything about gallonage. 

17 MR. DELK: May we ask the reporter to 

18 read --

19 MR. CROOK: He remembers. 

20 'l'BE Wl:'rNESS: I -think I can repeat what I 

21 said. He asked me what question. I said I got no 

22 cooperation concerning easemen~s to the property 

23 or qallonaqe. 

MR. DELX: Or qallonaqe. 

25 MR. CROOK: I will except to that, Your 
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1 Honor. 

2 

3 BY MR. DELK: 

4 And what did you mean when you said that? 

5 A. Just that. I had very little cooperation 

6 in the effort to establish a value to this property. 

7 Were you talking about the gallonage of th 

8 tidal waters that flood the property, or are we talking about 

9 the gallonage of liquids other than -- what kind of gallonage 

10 are you talking about? 

11 A. Gasoline sales for the front of the proper y. 

12 Q. Yes, sir. Were you qiven any figures? 

13 A. No, sir, I was not. 

14 MR. DELX: All right, sir. 

15 THE COURT: All right. Is that all, Mr. 

16 Crook? 

17 MR. DELK! One more~question before I 

18 release you. 

19 BY MR. DELX: 

20 You say you lived in the area, in 

21 Chuckatuck all your life? 

A. Yes, sir. 

23 Did you ever play football in Smithfield? 

24 Yes. 

Did you ever go to Smithfield for anything. 
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1 A. Quite a few times. r= 
2 Since you have been a grown man have you 

3 ever been to Smithfield much? 

A. Quite frequently. 

5 How would you drive into Smithfield? 

6 A. Come in throuqh the old road over the brid~e. 

7 How lonq have you been knowinq this 

8 property then? 

9 A. Just about all my life. 

10 So you were familiar with it even --

11 MR. CROOK: Your Honor, I object to Mr. 

12 Delk -

13 

14 BY MR. DELK: 

15 Were you familiar? 

16 A. Yes, sir. 

17 THE COURT: That's pretty obvious if he 

18 lived here. 

19 MR. DELK: All right, sir. No further 

20 questions then. 

21 

~ RECROSS EXAMINATION 

23 BY MR. CROOK: 

24 ~ Well now, Mr. Copeland, you don't say you 

25 lived here. You haven't lived here. 
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1 A. Not directly in the town. 

2 Have you ever stopped at that store and 

3 bought gas? 

No, sir, I have not. 

5 Have you ever had any dealings with that 

6 business at all prior to this? 

7 A. No, sir. 

8 0. When you say that you didn't get t!le 

9 cooperation from Mr. Allmond that you wanted did you go to the 

10 hospital and see Mr. Allmond? 

11 A. At that time Mr. Allmond wasn't in the 

12 hospital. 

13 At what time? 

1" At the time of my appraisal. 

15 When was that? 

16 A. It was made -- well, actually several 

17 different times~ originally in 1972 and it was later updated 

18 in '73. The information was unsuccessfully tried to be obtaine~ 

19 through attorneys. 

20 'l'hrouqh attorneys. Did you talk with Mr. 

21 Allmond himself more than one time? 

:!2 

23 

24 

. , .. 
-D 

A. More than once; I think only twice. 

Twice. 

Both times on the property. No, I take 

that back. A third time he came into our office • 
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This was in '72? 

No, it was later than that. 

'Seventy-three? 

After approximately '74 he came in our 

Are you aware of the times he has been 

147 

7 in the hospital in three or four years? 

8 No, sir. 

9 MR. DELX: If Your Honor please, I am 

10 going to object to any more questions alonq that lin • 

11 THE COURT: It bears on his cooperation 

12 and I think we've gotten to the point of cross, if 

13 he was not available 

14 MR. CROOK: We will have Mr. Allmond expla n 

15 that when he is on the stand, Your Honor. 

16 

17 BY MR. CROOK: 

18 And aqain you say the most comparable sale , 

19 but you don't have any sales of similar-type businesses, fuel 

~ storaqe supply or even gas pump businesses. 

21 A. I don't think there are any similar~type 

~2 sales in the Town of Smithfield. 

23 You gave appraisals outside the town, did 

2-1 you not? 

25 A. I did. 
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;· 1 And there have been sales outside the town 

2 close to the town of land for the location of storage tanks, 

3 fuel storage tanks, have there not? 

4 A. I couldn't say directly in that area. 

5 Q. Did you look for any? 

6 A. I looked for cozmnercial properties in 

7 that area, the most comparable properties. 

8 0. And you didn't find any of this type of 

9 business, the gas pumps and the fuel storage tanks? 

10 A. I went with the highest and best use of 

11 commercial. I made comparables~ I found comparables that were 

12 commercial, 30 cents a square foot, which was extremely 

13 generous. And I imagine any property you're talking about wou iod 

1.J: have sold on an acreage·basis and been considerably less 

15 anyway. 

16 And you call these the most comparable 

17 sales? 

18 These are the most comparable sales to 

19 this property~ 

20 MR. CROOK: That is all. 

21 THE COURT: All riqht, thank you. 

22 

23 REDIRECT EXAMINATION (CONTINUED) 

24- BY MR. DELK: 

25 Mr. Copeland, you say of the comparable 
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2 first sale was at the corner of Smithfield 

3 THE COURT: Haven't we been over this? 

MR. DELK: No, sir, not this part. 

5 

6 BY MR. DELK: 

7 It was at the corner of Smithfield Bouleva d 

8 and South Church Street; is that right? 

9 A. Yes, sir. 

10 Q. Were all of the other sales beginning with 

11 that one coming north on South Church Street towards the 

12 subject property? 

13 A. Yes, sir. 

14: Are you aware that the southern boundary 

15 line of the Town of Smithfield is Smithfield Boulevard and 

16 Henningstall (phonics) Avenue? 

17 A. Yes, sir. 

18 And then wouldn't all of your comparable 

19 sales have been located within the Town of Smithfield? 

A. Yes, sir, they would. 

:n MR. DELK: That is all. 

THE COURT: All right. Step down Mr. 

23 Copeland. 

25 (Witness excused.) 
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1 THE COURT: Is that the case, Mr. Delk? 

2 MR. DELK: That's the case, if Your Honor 

3 please, for the petitioner. 

THE COURT: Let's see, we have been going 

5 how lonq here? I guess we better take a -- are you 

6 qettinq rea~y to go ahead? 

7 MR. CROOK: If you want to take five 

8 minutes. 

9 THE COURT: Let's take a five-minute recess. 

10 

11 (Whereupon, there was a brief 

12 recess in the hearing.) 

13 

14: THE COURT: Are you ·ready to proceed, Mr. 

15 Crook? 

16 MR. CROOK: Yes, sir, Your Honor. I'd 

17 call Mr. Allmond to the stand. 

18 

19 CALVIN PERCY ALLMOND, 

a defendant, having been first duly sworn, 

21 was examined and testified as follows: 

22 
DIRECT EXAMINATION 

23 

2-:l BY MR. CROOK: 

25 State your name, please. 

COURT REPORTERS. INC.- NORFOLK. VIRGINIA 



Calvin P. Allmond - Direct 151 
=====t:t========================f:---

1 A. My name.-is Calvin Allmond. I live at 205 

Washington Street, Smithfield. 

3 MR. DELK: Before we -- Mr. Crook, may I 

4 interrupt? I'll either do it now or later. I 

5 reserved the right to introduce a certified copy of 

6 the document. Do you want me·to do it at this point 

7 or wait until you 

8 MR. CROOK: At this point I have called 

9 Mr. Allmond as a witness for the defense. I assumed 

10 the plaintiff had rested his case. 

11 THE COURT: Well, I understood he had sent 

12 for some document. 

13 MR. DELX: And I had reserved the right 

14 I could submit it. All I want to do is tender this 

15 as Petitioner's --

16 THE COURT: All right, I'll permit you to 

17 do it later, but let's go ahead. We've got Mr. 

18 Allmond up here. 

19 MR. DELK: All right, sir. 

20 

21 BY MR. CROOX: 

•>•> -- Now, Mr. Allmond, you live in the Town of 

23 Smithfield, and you conduct what kind of business? 

A. I conduct a fuel oil business and a servicE 

station up until the Highway Department came through. 
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Exhibit Number 1, the map. Is this your property on the map 

3 that is shown as being your property and your wife's property? 

A. Yes, sir. 

5 Q. All right. And the property that's being 

taken by the Hiqhway Department in red and the easement in 

7 A. Yes. 

8 Q. Now, Mr. Al1mond, when did you acquire 

9 property? 

10 A. I believe it was 1968 or '69. 

11 Where had you been located prior to that? 

12 A. Well, we were operating from home. I 

13 lived out about 15 miles out of town, and they call it Orbit 

14 (phonics) area, on 637, Route 637. 

15 Q. Is that a rural area? 

16 A. Yes. 

17 Why did you locate in the Town of Smithfie 

18 A. Well, best I can estimate it, approximate! 

19 75 percent of my business was within about a two-mile radius 

20 of Smithfield, and we were running the little store down there 

21 selling gas and other little products; and my wife was running 

22 that and taking care of the business as secretary during the 

23 same time. And we would have to be there mornings by seven 

24 and leave at nights about 10:00, and it was a little too much 

25 on my wife to have to travel that far so we rented a house. 
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2 bought the building. And then, I believe, just followi~g that 

3 we rented a house and moved to Smithfield, and I sold the 

4 house that I had and evolved it into the business that I had. 

5 All right. Who did you buy your property 

6 from where your business was located? 

7 A. Mr. Ben Jones. 

8 Q. And what kind of business had been 

9 operated there before you bought it? 

10 The same as I had. He sold gas and oil an 

11 a number of other products. 

12 All right. All the storage tanks were 

13 located on this proper~J at that time? 

1-! The large storage tank wasn't located unti 

15 after I had came and been there a little while, but the other 

16 tanks were there; the tanks and pumps , they were already 

17 installed. 

18 Q. Now the large one, you mean the abovegroun 

19 storage tank? 

20 A. That's right. 

21 0. And the ones that were underground were 

:!2 already there? 

23 A. They were already there. 

And you've been operating that business 

25 there since when? 
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liJ.y memory 00W isn It r--·~ A. 'Sixty-eight or '69. 

2 quite as good as it was. I had quite a bit of sickness. I 

3 would have to have some things on paper to remember exactly 

-' the year that far back. 

5 Q. Who operated the business before you? 

6 A. Mr. Ben Jones. 

7 Do you recall if the island was out there 

8 at that time when you acquired the property? 

9 A. When you say "island" I may not understand 

10 You mean the gas pumps? 

11 No, the curbing, this curbing here that's 

12 No, we didn't have a street along there 

13 before that time and it was no curbing there at all. t'ie had 

14 water just ran down the road when it rained. 

15 You mean guttering, there was no guttering 

16 there? 

17 A. No, no guttering there. That was put ther 

18 when they put the new highway in. 

19 All right. How did you get in and out of 

20 your property there? 

21 Well, when I started operating the place 

22 it was a driveway on each side. Now whe~ I first started ther 

23 I didn't know anything about whose driveway it was. I didn't 

2~ know where the property line -- see, I was renting when I firs 

25 went there. And then after I went there I'd say awhile about 
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year I bouqbt t..lte place. I had a surveyor by t..'te name ... r--· 

2 :·of Mr. Brinkley, and he surveyed it. And I found my property 

3 on one side was in part of the driveway and on the other side 

4 I don't believe it was quite in the driveway, but the property 

5 the way it ran, it ran in a left direction toward Mr. Griffis' 

6 property on ~;e outside of that buildinq back there. 

7 At first Mr. Jones had started to sell me 

8 the whole piece as far back as his land \~ent, back to the 

9 water, then he decided to sell me a shorter piece. He said, 

10 AAll riqht. I'll sell you to include this buildinq.n That 

11 was about four or five feet past the building. That old shed 

12 there wasn't any good: it was just there. 

13 And the way that little map there shows, 

1-1 it shows the line g-oing to the right standing in front of the 

15 building, but my line qoes to the left. Now, for example, 

16 riqht here. That line there comes right by the corner of that 

17 buildinq. It clears that building by less than a foot and qoe 

18 in that direction and this side here goes in this direction. 

19 All riqht. Hold th~s so the commissioners 

20 can see what you're talkinq about. 

21 A. All riqht. This line on ~~is side next 

22 to Ben Jones' property goes in a left direction, qoes in an 

23 angle, and also inside here goes in a left direction into an 

24 angle. It gets a little wider in the back than it is in the 

25 front. But this map here shows this side coming in and that's 
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definitely wrong. 

2 of the building. I don't think we hardly bought no land 

3 ending up like that. 

4 Q. Where is your driveway to get to the rear 

5 of your property? 

6 A. Right here. Now there's a driveway on 

7 both sides but we don't use the driveway on this side because 

8 the sewerage pipes are there and the water pipes are ~~ere, 

9 and Mr. Jones don't allow no one to go through there with an 

10 automobile. In other words, there's no other way to go. In 

11 other words, we always used this side. This is 't'lhere the 

12 trucks brought gas in, drove in and back .out; ~~ey been doin 

13 this as long as I been there. 

14 Coming right here? 

15 A. Yes, sir. And as you get down the drivewa 

16 gets much wider; it goes in a left direction. 

17 Is the driveway wide enough on this side 

18 for trucks to get back here? 

19 A. After you get along about middleway of the 

20 building it's plenty wide on my own property, but starting 

21 out it's very narrow but it widens as you qet on down. · 

•)•) .... Now with the gas pumps there how did you, 

23 prior to the taking, how did your vehicles get to the gas 

2~ pumps and leave? 

Well, it was a driveway over on this side, 
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1 a real wide driveway that furnished a driveway for the parking 

2 place in front of Mr. Jones' house. He rented part of it out; 

3 he had four or five different tenants there. It went to the 

4 driveway and we used it for the station and we came out on the 
I 

5 other side, on the other side of that pole that was there. 

6 All right now. Can you do that now? 

7 Can't do anything now. I quess you all ca~ 

8 see today I can't even drive into my place hardly. 

9 Q. Now what do you have to do in order to be 

10 able to use your gas pumps effectively now? 

11 A. Well, the only way that I could use them 

1~ is use the driveway to Mr. Griffis' side. A person would have 

13 to drive in and back out in order to get out of there. 

14 Can the vehicles use the pumps in the 

15 position ~~ey are in now as a result of the taking 

"16 A. No, sir. 

17 -- from the outside? 

18 A. It's a1most impossible to use them now. 

19 So what are you goinq to have to do with 

20 your pumps? 

~1 A. The only thing I could see ~~ey could be 

22 moved back a reasonable distance and something could be worked 

~3 out there whereby I could use them. 

How far back are you going to have to move 

25 them? 
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=====#=======================.J ___ _ r--A. It seems like 10 or 15 feet would be a 

reasonable distance in order that I have room on both sides. 

Q. All right. Well, can you do that with 

the building located where it is? 

No, sir. It's not 15 feet between the 

building and the tanks. It seems like it would have to be a 

process of everything being moved back because the building is 

almost on the tank in the back. The feeder to the tank is on 

the further end of the tank, · and if the tank was moved, · the 

building was moved back five feet or more it would be on top o 

part of the tank. And at the present time I have aplenty room 

for a truck to bring my oil in and back out and I still have 

room to drive in and load and turn around with a small truck 

to load the oil up there, but if it was anything moved back an 

closer I wouldn't have that much room. 

A11 right. Have you had estimates made as 

to the cost of moving these tanks, the building and the storaq 

tank in the rear and the gas pumps in the front? 

A. Yes, I have. 

Now, Mr. Allmond, have you attempted to 

locate property where you might relocate your fuel oil busines 

and service station business? 

A. Yes, sir. If I remember correctly, the 

papers that was served concerning between me and the Highway 

Department was served in November the year before last, I 
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1 believe, October or November. And I had been in the process 

2 of trying to find land at least three or four months p~iQr to 

3 that time and even since that time. It's almost impossible fo~ 

4 me or anyone else to find land. People don't even want to 

5 talk about selling no land, not on the main hiqhways, and 

6 anything concerning a service station you don't want to get 

7 on a back road. I believe he. testified the corner lots are 

8 good spots. I prefer it doinq this tium going through that 

9 process. 

10 MR. DELX: If Your Honor please, I am 

11 going to object on further testimony of any attempt 

12 to replace the property. I don't think that•s 

13 germane to the issue here as to what is the fair 

14: market value of the land. 

15 MR. CROOK: It goes to the scarcity. 

"16 THE COURT: I think it has a bearing on 

li whether or not there is available some property, and 

18 I think the commissioners can give it whatever weigh~ 

19 they think it deserves. I overrule the objection. 

20 

21 BY MR. CROOK: 

Now before you were interrupted, Mr. 

23 Al1mond, you were saying that you have looked for land to 

~4 possibly relocate your business on. Is that correct? 

Yes, sir, I have. 
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1 And have you had any success at all? 

2 I haven't found anyone that even wanted to 

3 talk about selling any land. 

4: Why is that? 

5 A. I really don't know. Most people who have 

6 property, I quess, feel it's the most valuable thing and they 

7 just don't want to be involved with no bulk· tanks and that 

8 type of thing around. 

9 Bulk tanks. Are you referring to fuel 

10 storage? 

11 Yes, sir. 

12 What kind of zoning will you have to have 

13 for fuel storage? 

14 I don't understand. I can't be very clear. 

15 It would ei~~er have to be business or industrial. 

"16 Business for the gas and industrial for 

li your storage tank? 

18 A. Yes, sir. 

19 All right, Mr. Al~ond, Mr. Copeland 

20 testified that you were uncooperative with the Highway Depart-

:.!1 ment concerning this matter. Would you explain your side of 

2~ that as to why or how it happens that you were uncooperative 

23 with him? 

24 A. I don't remember the exact date, but I 

:!5 had -- I have two parts to my place there, the little business 

I. 
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1 I have; I have equally in size and I ran one side. And I 

2 decided ~~at we would try to expand our business there. 

3 painted up the outside and then I began to paint up the 

4 and in a few days this gentleman came along from the Highway 

5 Department and told me ~~at they was going to take x-number of 

6 feet of land. 

7 And later after about a year, I guess, or 

8 a little better I went over to the Highway Department to seek 

9 some information for Attorney Ashe, if I am allowed to call 

10 his name. He was my attorney at that time; I had changed. 

11 And I talked with two gentlemen at the Highway Department and 

12 I told them that I wanted a rnap of my place that I might be 

13 able to take it to my attorney. It seems like changing 

14 attorneys or something some things got lost. 

15 And the gentlemen was asking me some thing 

·1o concerning the place there in Smithfield, and I told them that 

1i I had an attorney and I couldn't make no deals, couldn't discu s 

18 it. I told him ·he would have to discuss it with my attorne 

19 and that's the only thing that I know he called not cooperatin • 

20 I wasn't intelligent enough dealing with that subject endinq 

:!1 up in law talking by myself. That's why I wouldn't tell him 

:!2 anything. The times when he came out there to my place, if 

:!3 I remember him correctly, I think I answered whatever questions 

24 he asked me. 

.,-.. ;:) Now, Mr. Allmond, have you been conducting 
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your business since 1972, both fuel oil and gas? 

A. Yes, sir. Not -- I ended up in 1973, I 

believe it was March or April of 1973, there about ~~at time. 

Q. What happened to you then? 

A. Well, they were on their way pretty good 

there, fixing the bridqe and making the road straight along 

by my place,and I didn't have no room to do anything with it. 

Well, have you been there at the place of 

business all this time? 

A. Well, I been using the grounds. If you 

will allow me to explain, I been sick right much since that 

time. 

MR. DELX: If Your Honor please, may we 

approach the bench to probably save a moment, and 

I don't want to have to ask for excusing of the 

commissioners, but I think it's important. 

THE COURT: All right. 

(Whereupon, there was an off-the~ 

record discussion at the bench out of the 

hearing of the court reporter and the 

commissioners.) 

BY MR. CROOK: 

Do you recall the question, Mr. Allmond? 
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1 A. No, I don't believe I do. 

Q. I was asking you about whether you had:beez 

3 there at your place of business all this time. Now Mr. Copelai d 

4 had mentioned about you not being cooperative with them. 

5 A. After we were out, the early part of 1973, 

6 still if I am allowed to say, my wife got sick at that time 

7 and went to the hospital. She was sick for a lonq time and 

8 I was already sick. 

9 What was wrong -- well, all right. Had 

10 you been in the hospital, too? 

11 I had been in the hospital. I think I had been in 

12 the hospital every year since 1970 and up to sanetimes five times per year. 

13 Q. What were you in the hospital for? 

14: A. I have a kidney ailment. 

15 Q. Have you had a transplant? 

16 A. Yes, I have. 

17 0. How much time have you spent in the 

18 hospital in the last -- since this thing started in '73? 

19 MR. DELK: This is the very thing we 

20 conferred on. What is the use of conferring if you 

:!1 are going to violate 

THE COURT: Maybe that had some bearing on 

:!3 him not seeing Mr. Copeland, but we don't need to go 

into the details. 

:!5 MR. CROOK: That's right. Mr. Copeland is 
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1 the one that sat llp tnere and said ~~r. Allmond wasn • ~ 

cooperative after Mr. :Allmond has been in the hospit~l 

3 off and on. I know; I have been trying to represent 

him for the last year-and-a-half. 

5 THE COURT: Well, he's been in there and 

6 he's mentioned Mr. Copeland. 

7 

8 BY MR. CROOK: 

9 ~ Also, you mentioned Mr. Ashe was your 

10 attorney. And Mr. Ashe was your attorney in the case, was he 

11 not? 

12 A. Yes, until he died. 

13 What happened to Mr. Ashe? 

14 A. Mr. Ashe died • 

15 Q. You had to get another attorney; is that 

·1s right? 

1i A. That • s right. 

18 ~ v~o had to find·out something about the 

19 case, too. Now in addition to spending so much t~e in the 

~o hospital are you not also impaired in your ability to get abou~? 

:.!1 A. Yes, I am. I have been in this condition 

22 since February before last. 

Okay. Has this had any effect --

MR. DELX: If Your Honor please, this is 

:!5 the same type of objection, and Mr. Crook knows it 
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1 just as well as I am standing here, sir. 

2 THE COURT: :Well, I think we've gone 

3 enough into the explanation of any --

4 MR. DELX: That is exactly so. 

5 THE COURT: -- of any non-cooperation if 

6 that's what you want to show. Let's go on to some-

7 thing else, Mr. Crook, unless it's got some other 

8 bearing. 

9 MR. CROOK: Well, all right. Well, one 

10 other point in that regard. 

11 

12 BY ~!R. CROOK: 

13 Since your illness and your hospital 

14 confinements and your condition that you are now in you have 

15 not been operating the gas business, have you? 

·16 ~ No, and the reason why, I had a small 

17 business. I wasn't able to hire anybody to run the small 

18 store during the time of my sickness, and, therefore, we had 

19 to close, not reopen it again. And the fuel oil business we 

:!0 have tried to just hold on until my health qot better. Now 

:.!1 it is getting better. 

All right. And had you planned to use the 

23 gas. pumps for gas service again? 

:!-! By all means we hope to. 

:.!5 MR. CROOK: Answer Mr. Delk, please. 
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1 CROSS-EXA:."!INATION 

:! BY MR. DELK: 

3 You spoke about Mr. Ashe who represented 

4 you. Were you coqnizant of the fact ~~at Mr. Ashe was also 

5 requested as your attorney to furnish information and did not 

6 do it, sir? 

1 A. I didn't --

8 MR. CROOK: Well, I have to object to that. 

~I. Ashe is deceased and Mr. Allmond can't defend 

10 Mr. Ashe in this proceedinq. 

11 MR. DELK: Well, he either knows it or he 

12 doesn't. 

13 THE COURT: If he doesn't know anything 

14 about it, I mean I don't think the jury can take it 

15 that --

"16 MR. CROOK: Your Honor, we can't call Mr. 

1i Ashe in to rebut something Mr. Delk is goinq to say. 

18 Mr. Ashe was a fine attorney who unfortunately is no~ 

19 deceased,and I am sure he represented ~!r. Allmond 

:W adequately while he was living. But I don't know 

~1 whether Mr. Delk is going into any correspondence 

he had with Mr. Ashe. 

23 THE COURT: Well, he wants to find out 

from Mr. AlLmond what he knew for this approach. 

:.!5 
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1 BY MR. DELK: 

2 I just said were you aware, did you know 

3 that your attorney, Mr. Ashe, had been requested to furnish 

4 information about your gallonage and so forth. 

5 MR. CROOK: I think he could hear without 

6 him raising his voice. 

1 l~. DELK: He said he couldn't hear. I 

8 am repeating it louder. 

9 THE COURT: Did you know about a request 

10 for gallonage from anybody? 

11 THE WITNESS: Your Honor, Attorney Ashe, 

12 he and a representative from the Highway Department 

13 met over in Norfolk at Attorney Ashe's office. I 

14 don't know how long ago it was~ it's been a long 

15 time. I don't know if Mr. Delk was ~~ere, but anywa~, 

16 a representative from the Highway --

17 THE COURT: liere you there? 

18 THE WI'n-lESS: Yes, sir. And we finally 

19 concluded ~~ey asked. about gallonage. Mr. Ashe at 

20 that time really didn't ask me to go get the gallonaJe 

:!1 and I worked on the representation of my attorney. 

A short time later Mr. Ashe died and I had to go get 

23 another attorney. His papers were turned· over to 

another attorney. The other attorney -- finally I 

:!5 had to send back and get them. We didn't ever reall1 
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1 qet toqether on anythinq. This is some of what 

:2 happened. 

3 

4 BY MR. DELK: 

5 And the other attorney was Mr. Cuffey. Is 

ti that riqht? 

7 Yes, sir. 

8 And do you know whether or not he was 

9 requested to furnish information as to qallonaqe and so forth? 

10 A. He didn't furnish any~~inq. 

11 He didn't know about it? 

12 A. If he did he didn't say anythinq to me. 

13 MR. CROOK: Your Honor, I object to Mr. 

14 Delk makinq it apparent to the jury that I am Mr. 

15 Allmond's third choice as an attorney to represent 

16 him in the matter. 

17 MR. DELK: I didn't make it. He's the one 

18 that referred to it1 he's the one that said it. 

19 

:.!0 BY MR. DELK: 

:!1 Q. But you have been usinq the property since 

:!~ as a fuel oil business you said? 

;!:3 Well, I do use it. I keep my trucks there 

:!4 and I use it for transferrinq oil from one truck to the other, 

:!5 and I can't do it out on nobody else's property and I have to 
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do it on mine. Sometimes I may have more fuel oil ~~an I do 

kerosene and I have to qet rid of one on the other truck and 

qo load up with that truck. 

Mr. Al1mond, I believe you said you bouqht 

your property from Mr. and Mrs. Jones sometime in, you said, 

'68 or '69? 

A. Yes, sir, that's riqht. 

I show you a document here from Benjamin 

Jones and Pauline Jones, his wife, to Calvin Percy Allmond and 

Oretha Eley Allmond, his wife, dated July 2, 1969, in conveyin; 

a piece of property shown as Lot A on the property of Benjamin 

and Pauline Jones shown on a plat of the prop~rty of Benjamin 

and Pauline Jones, which is recorded in Deed Book 198 at Paqe 

103 in the Clerk's office of this County, this beinq a 

certified copy of the deed and plat. And I ask you if that's 

not the deed whereby you acquired the property. 

To the best of my knowledge it is. 

All right, sir. And this property, you 

looked at the plat attached to it, did you not, sir? 

I didn't understand the plat. 

Well, sir, does it not say that this 

property is Lot A of the property of Ben and Pauline Jones 

conveyed to Calvin P. Al~ond by a survey made by Roy Brinkley 

dated June 2, 1969 described by a survey? This has the plat 

attached to the record with it. You heard testimony that 
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1 your lot is 39 feet wide? 

2 A. The front is. 

And does that not show it as 39 feet? 

4 Isn't that 39 feet on the front? 

5 A. That's what it says there. 

6 And this is the stree·t and'highway, is·.it:-~ot? 

7 A. Yes, sir. 

8 And does it not show 45 feet on the back 

9 as was testified here? 

10 That's what it shows. 

11 Does it show it's 204 feet deep on each 

12 side? 

13 But the only difference, instead of runnin4J 

14 in a left direction facing from the road you had it running in 

15 a right direction. That•s far wrong. 

16 ~ Doesn't this plat show exactly -- that is 

17 exactly why I got the plat. Doesn't it show this is your road 

18 that it runs in a left direction from the road instead of a 

19 right direction? 

:!0 A. That's what it shows there. 

:!1 Wel1, isn't that the plat you acquired the 

:!:! property by? 

:!3 A. Well --

:!-! Answer that, sir. Isn't this the plat 

:!5 whereby you acquired the property? 
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I don't know whether that's the right one 

or. not •. ~ I can't say as far as the drawing there, but I do 

know when Mr. Brinkley surveyed it it went to a left direction 

and it went around the back of that building. 

Doesn't this show that the plat was made 

by Mr. Brinkley? 

A. Where did he siqn that? 

It says, nP.roperty of Ben and Pauline Jonef 

being conveyed to Calvin P. Allmond." It's got Roy Brinkley, 

CLS on it, and it's incorporated in the deed. 

A. Brinkley at the bottom there? 

Q. Yes, sir. 

A. I didn't see it. 

MR. OELX: Well, if Your Honor please, I 

am goinq to tender this as Petitioner's Exhibit 

Number 4. 

THE COURT: All right. Petitioner's 

Exhibit Number 4 in evidence. 

·-~ f . d (Whereupon, the orego1nq eed 
with a plat attached was recei.vHd 

21 in evidence and marked for 
identification as Plaintiff's 

22 Exhibit Number 4.) 

2:3 BY MR. DEL.K: 

Are you familiar with an affidavit made 

~5 by Mr. Ben Jones and Mrs. Pauline Jones dated August 7, 1969, 

II COURT REPORTERS. lNC - NORFOLK VIRGINIA. 



Calvin P. Allmond - Cross 172 II 
=======**==========================~---

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

:!0 

:!1 

•)•) 

:!3 

:!-! 

:.!5 

I 

II 

and recorded in the Clerk's office of this Court in Deed Book 

198, Page 571? 

A. What does it refer to? 

It refers to~e property in question. 

Would you care to read it, sir? 

A. I'm not acquainted with that whatsoever. 

You are not, sir? But it does say that 

Mr. and Mrs. Jones were saying they were granted permission by 

~tr. Griffis, by Perry Griffis and Mrs. Griffis to use part of 

their driveway? 

A. The best I understand it. 

MR. DELK: I would tender that as 

Petitioner's Exhibit Number 5, if Your Honor please. 

BY MR. DELK: 

THE COURT: A11 right, sir. 

(Whereupon, the foregoing affida it 
was received in evidence and 
marked for identification as 
Plaintiff's Exhibit Number 5.) 

One further question with reference to 

that.then, Mr. Allmond. The only right-of-way that you had 

the right to enter on this property other than to go through 

from the highway directly into it would be by permission from 

the other landowners then on either side? 

A. Sir, I had no permission from other 
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landowners. That question has never·arisen during the time I 

was there and up until at this point. 

But you --

That question was only made public by you. 

You are the only one I heard make that public. 

But you did not own any of the property 

except 39 feet on the highway. Is that right, sir? 

Thirty-nine feet, and like I said, the 

driveway went into my property line and went into an angle 

towards Mr. Griffis' and the driveway got wider as it went 

alonq, not closed up. 

But you didn't own any property outside 

the confines of your 39-foot strip widening back to 45 feet 

at the back, did you? 

A. Wel~, the pole that we talked about there 

at the road, it's a couple of feet inside the line, and the 

line is 

I don't think you answered my question, 

sir. I'll restate it. You didn't own any property on either 

side of your property other than 39 feet facinq on the hiqhway 

wideninq to 45 feet at the back, did you, sir? 

Sir, I owned some property at first before 

they chanqed the right-of-way. Each side of the riqht-of-way 

took quite a bit of my property before they changed it. They 

changed it and closed it up. I had no way then. 
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All you had was 39 feet. 

I admit the 39 foot. 

174 

MR. DELK: Yes, sir, that is all"I want~ 

REDIRECT E~~INATION 

But you have had access across not only 

your property but the adjoining property, Mr. Jones•, in and 

out of your property? 

Yes, sir. r have had access and it hasn't 

been no problem. 

And you have had access across l4r. Griffis 

property? 

A. Certainly, I have. 

THE COURT: All right. Thank you, sir. 

If you'll step down. 

MR. CROOK: One other thing. 

REDIRECT EXAMINATION (CONTINUED) 

BY MR. CROOK: 

You started to respond to Mr. Delk telling 

him about the telephone pole. What was that? 

A. The telephone pole was inside of my line 

a little ways and it's almost in front of the driveway that 

I had been usinq. And what I was sayinq, that part of my 
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1 property included the old driveway that was there, a real smalJ 

2 part on ~ne side and right much on the side of Mr. Jones, 

3 Mr. Ben Jones, and you cou1dn't completely say that I was usin~ 

4 the other man's property altogether, but it hadn't been no 

5 question until a question was made known to me by the opposing 

6 attorney. That is the first time _I had heard anything concernj nq 

7 that. 

8 You hadn't had any problems with either 

9 of the adjoining landowners about your access? 

10 A. Not at all. 

11 0. And how many years did you operate? 

12 A. I believe we started in '68 if I am not 

13 mistaken. 

14 MR. CROOK: All." right. 

15 

16 RECROSS EXAMINATION 

li 

18 BY MR. DELK: 

19 0. You haven't had any problems yet with any 

20 adjoininq landowners, have you, Mr. Allmond? 

21 Not at all. 

MR. DELK: All right. That is all. 

23 

(Witness excused.) 

25 
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HORACE DANIEL BUTLER, 

called as a witne~s on behalf of the defendants, 

havinq been first duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION 

BY MR. CROOK: 

0. State your name, please. 

A. Horace Daniel Butler. 

0. And your position, Mr. Butler? 

A. Manaqer, Garnett Oil. 

0. Do you know Mr. Calvin Al1mond? 

A. Yes, sir. 

0. How lonq have you been dealinq with Mr. 

Allmond? 

A. Ever since he's been in the service statio~ 

business. 

0. ~l riqht, sir. He also is in the oil 

distribution business? 

A. Riqht, yes, sir. 

Are you familiar with his place of busines~ 

in the Town of Smithfield? 

A. Yes, sir. 

0. Do you have the records from Garnett Oil 
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1 Company showing the gallons of gas that he has purchased from 

2 you for resale through his pumps at that place of business? 

3 A. Yes, sir, all except 1969. And I've got 

4 the ledger sheets showing the ticket numbers and the amount 

5 of gasoline purchased. 

6 
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A11 right. Did you make copies 

MR. DELK: Your Honor, I want to object 

at this time to any further questioning on that 

point, sir. I would like to state my reasons for it 

in the absence of the commission. 

THE COURT: All right, sir. We'll ask the 

commissioners to go out. 

(Whereupon, the commissioners 

left the courtroom.) 

MR. CROOK: Do you want the witness to 

stay or leave? 

THE COURT: Do you want the witness to ste 

down, Mr. Delk? 

MR. DELK: I don't know. I don't care 

about the witness. 

MR. CROOK: I care about you, Mr. Butler. 

THE WITNESS: Thank you. 

MR. DELK: I don't care. There's been no 
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1 cooperation. We never got anything from him since 

2 we have been -- if the witness is going to testify, 

3 if Your Honor please, to figures of the gasoline that 

4 was handled or the fuel handled by Mr. Allmond, and 

5 if he's going to testify to the figures all the way 

6 through, and if this is to show a change in the 

7 business, and I definitely would object to any of 

8 the figures because under the law as has been 

9 propounded in ~~e Fonticello Mineral Springs case: 

10 "Any loss of business or profits from a 

11 business conducted on the land that is subject to 

12 the proceeding is not compensable in the condemnatiol 

13 proceeding as an item of damage in the assessment 

14 of damages to the residue." 

15 Now the Court has to give that instruction 

16 It goes on to say, "You should be concerned only 

1i with its overall change in market value as a result 

18 of the taking and not with the individual items of 

19 damage." 

20 THE COUR'l': That' s riqh t. 

~1 MR. DELK: And if this witness is to come 

here to testify that there's been a change in 

:!3 gallonage or anything like that and as an indication 

of what the damages would be, then this would be 

25 objectionable, and unfortunately unless the Court 
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1 rules on it in advance it might be that~it would be 

2 indelibly imprinted on the ears of the jury before 

3 he could be stopped even. Now these figures have 

4 been requested many, many times, sir, and have never 

5 been produced, sir. 

6 THE COURT: Well, what figures are you qoi~g 

7 to use, Mr. Crook? I thought maybe you were just 

8 going to show that he had a substantial business 

9 there. 

10 l(R. CROOK: Yes, sir, that's what I wanted 

11 to show. I wanted to show he was in the business of 

12 operating gas pumps, selling gas from these pumps 

13 up until 

14 MR. DELK: We testified that he was in 

15 the business. I'll stipulate that. 

16 MR. CROOK: I would like Mr. Garnett to 

1i put the records in to show it, but we're not going 

18 after loss of profits. 

19 THE COURT: What are you going to do, say 

20 he had a substantial business there 

21 MR. CROOK: Yes, sir. 

:!:! THE COURT: at the time? Well,now 

:!3 he is still buying oil? 

~4 MR. CROOK: He is buying oil but he hasn't 

25 been operating the gas pumps. 
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MR. DELK: That's what we are talking aboui. 

MR. CROOK: You went out there; you could 

see the gas pumps weren't operating. They haven't 

been operating for some time. He testified to his 

illness as the reason he was not able. But we want 

to show he was operating them through his illness 

from 1969 through 1972. 

MR. DELK: I would stipulate he's in 

business. If he limits the testimony to those two 

figures to 1972 then that's I mean I have no 

objection to that. As long as he doesn't go beyond 

1972, but that's it. 

THE COUR'l': But whenever he quit? 

MR. CROOK: Yes, sir. 

THE COURT: Yes. That's what you want to 

do. 

MR. CROOK: Right. 

MR. DELX: But they can't be considered 

as an element of damage. 

MR. CROOK: They are not offered as an 

element of damage. 

THE COURT: But he was in business. 

MR. DELX: I would stipulate that he was 

in business. 

THE COURT: And he wants some idea of the 
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volume but not of the monetary 

MR. DELK: Well now, is it understood then 

that the Court is not going to permit him to testify 

beyond his 1972 figures? 

THE COURT: As I understand it I don ' t hav• 

to rule on it because that's all Mr. Crook's going 

to offer. 

MR. CROOK: That is all we are going to 

offer in the way of figures. That's the only thing 

I was going to ask Mr. Butler. 

MR. DELK: With that then --

THE COURT: All right. l~e' 11 bring them 

back in. 

MR. CROOK: I wanted to give Mr. Delk his 

gallonage. 

(Whereupon, the commissioners 

returned to the courtroom and resumed 

their seats in the jury box.) 

DIRECT EXAMINATION (CONTINUED) 

:!3 BY MR. CROOK: 

Mr. Butler, you have copies of your record~ 

:!5 there showing 
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1 ~ Yes, I've got the original and also 

2 photostats. Do you want the photostats or the original? 

3 MR. CROOK: Would it be all right if we 

4 put the copies in so he doesn't have to leave his 

5 records here? 

MR. DELK: I thought he was going to 

7 testify. I didn'"t know about any 

8 THE COURT: He was going to testify about·-

THE WITNESS: I've got the amounts written 

10 down that he bought. 

11 MR. CROOK: All right. 

1~ THE COURT: I think that is all we really 

13 need is his volume. 

14 

15 BY MR. CROOK: 

16 All right, Mr. Butler, he purchased gas 

17 from you for resale at that establishment, you testified? 

18 A. Yes, sir. 

19 Coul.d you give us some idea of the amount 

~0 of gallons of gas that he purchased from you for the dates --

:!1 A. In 1969 he bought --

:.!~ THE COURT: What years are you going to 

~3 get? 

~~ MR. CROOK: Well, '69 through '72 is what 

~5 I said and Mr. Delk agreed to. 
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1 THE COURT: All right. 

:2 THE WITNESS: In 1969 he bought 16,000 

3 gallons of gas, in 1970 he bought 13,000 and '71 

4 MR. DELK: How much? 

5 THE WITNESS: Thirteen thousand, and in 

6 '71 he bought 11,599: 1972 he bought 6,600. 

i 

8 BY MR. CROOK: 

9 Q. Now we have a decline in the gallonage tha~ 

10 he purchased from '69 through '72? 

11 A. Yes, sir. 

12 And the decline was as a result of his --

13 MR. DELK: Now, if Your Honor please --

14 THE COURT: Does he know? 

15 

16 BY l.fit. CROOK: 

1i Do you know the cause, the reason for the 

18 decline? 

19 A. Well, the only thing that I -- now this 

20 is hearsay. 

21 THE COURT: Well, I sustain the objection. 

22 MR. DELX: I object. 

23 MR. CROOK: Okay. 

24 BY MR. CROOK: 

~5 But he or his business has continued to 
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1 purchase oil from you? 

2 A. Yes, sir. 

Since 1972 as well as before? 

A. Riqht. 

5 To the present time? 

6 A. Yes, sir. 

7 MR. CROOK: Okay. Thank you, Mr. Butler. 

8 Answer Mr. Delk, please. 

9 MR. DELK: I have no questions, sir. 

10 THE COURT: Thank you, sir. 

11 MR. CROOK: Thank you, sir. 

12 THE COURT: Mr. Butler is free to go back 

13 to Suffolk, isn't he? 

14 MR. DELK: Yes, sir. 

15 l-1R. CROOK: I hope so, Your Honor. 

16 

17 (Witness excused.) 

18 
WILLI.Al·t F. BLAIR, 

19 
called as a witness on behalf of the defendants, 

20 
having been first duly sworn, was examined and 

:.!1 
testified as follows: 

DIRECT EXAMINATION 

23 

:.!4 BY MR. CROOK: 

State your name, please. 
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1 A. William F. Blair. 

2 Q. And what is your position, Mr. Blair? 

3 A. Vice President with Oil Equipment Sales 

4 and Service. 

5 And where is that located? 

6 Chesapeake, Virginia. 

7 Did you have occasion to view the property 

8 of Mr. and Mrs. Calvin Allmond in the Town of Smithfield, the 

9 subject of this suit? 

10 A. Yes, sir. 

11 And what did you view the property for, 

12 why did you look at the property? 

13 A. For the purpose of relocating some equipmeJ~t. 

14 All right. Would you tell us what you 

15 observed and your estimate of the moving of the equipment, the 

16 eost? 

17 MR. DELK: If Your Honor please, I feel 

18 that under the law that this would not be proper 

19 testimony, and I would object to any of it then. 

:W THE COURT: But on the ground that it is 

:!1 not the valid basis for the --

MR. DELK: Surely. It can't be taken as 

23 an element anyway. 

THE COURT: Mr. Crook. 

MR. CROOK: It most certainly can be. Mr. 
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Al~ond has testified it's necessary to move the 

186 

gas pumps back in order to utilize them. Even the 

witness for the Highway Department admitted they 

would have to be moved back to use the pumps on both · 

sides as they are designed to be used. Mr. Al1mond 

testified that as a result of moving the pumps it 

would cause the necessity to move the building and 

move the storage tank. 

Mr. Blair is here to testify as to the cos1 

involved in moving these gas pumps and, of course, 

in moving the storage tank. And it is admissible 

and it is material. Mr. Copeland's head is shaking 

to the contrary. It most certainly is. 

MR. DELK: This is not permissible, jf 

Your Honor please, for the very reason in the first 

place, like I said in another condemnation case, 

just because you lose the key to your house you don'i~ 

burn the house down and just because there's been 

some sliqht change it doesn't mean that you've got 

to go and spend moneys that are all out of proportiot 

to the values concerned, and, of course, this comes 

in as a cost of cure. There's been no cost shown. 

So that it's totally and wholly inappropricte 

and it can't be considered by itself without other 

evidence as to what it is to be connected with. It 
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1 would just be improper and the Court would have to 

2 instruct the commissioners to disregard it. 

3 MR. CROOK: Your Honor, there is damage 

4 to the residue. Hr. Delk --

5 MR. DELK: That's what we are talking abou1. 

6 l{R. CROOK: Mr. Delk has tried enough to 

7 know what damage is and this is damage. 

8 MR. DELK: That's exactly why I am objectirg. 

9 THE COURT: It may very well not be and 

10 in many cases it wouldn't be the proper measure. 

11 But it might have a bearing on the -- I'll overrule 

12 the objectioc, but I think it•s going to probably 

13 require some further instruction. 

14 MR. DELK: I am going to save the point, 

15 if Your Honor please. 

16 

17 DIRECT E~1INATION {CONTINUED) 

18 

19 BY MR. CROOK: 

~0 All right, Mr. Blair, would you tell us 

:!1 of your estimate, please? 

:!2 A. All right, sir. ltly estimate comprises of 

:!3 relocating the 10,000-gallon storage tank, excavating and 

:!~ relocating a ooe 3, 000 and one 4, 000-ga.llon underground tank, fw:nishinq 

:!5 and installing a new pump island and running the necessary 
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1 suction and fill lines, and it's understood that others will 

2 : provide what other electrical is required for this particular 

3 installation. And my estimate for this work is fifty-six 

4 hundred and fifty-six dollars. 

5 Q. All right. Are you talking about 

6 excavating and removing the two storage tanks that are in the 

7 qround and also moving the storage tank that's aboveground? 

8 A. That's correct. 

All right. Now '.aThen you move the two that 

10 are in the ground does that necessitate moving the one that's 

11 aboveground? 

12 A. Yes, sir. 

13 And then, of course, the moving of the 

14 island? 

15 A. That's correct. 

'16 Q. And this is moving it back about how many 

17 feet? 

18 A. Approximately 15 feet. 

19 Q. All right. And your business is Oil 

~o Equipment Sales and Service, which includes this type of work? 

:!1 A. Yes, sir. 

How long have you been engaged in that 

23 business, Mr. Blair? 

A. Seventeen years. 

MR. CROOK: All right. Would you answer 
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1 ~~. Delk, please? 

2 MR. DELK: Without waiving my objection, 

3 if Your Honor please, may I cross-examine? 

4 CROSS-EX&~INATION 

5 BY MR. DELK: 

6 Mr. Blair, you have been in this busine~s 

7 17 years? 

8 Yes. 

9 I take it you deal with service stations 

10 and oil distribution businesses. Is that right? 

11 

1 .. ) ... 

A. That's correct, sir. 

You are familiar then with oil distributio,~ 

13 properties and gas stations where they have pumps and so forth·~ 

A. 

Q. 

A. 

Q. 

A. 

0. 

::W of business? 

A. 

:!~ equipment, yes, sir. 

Are you cognizant of the fact that the 

:!4 property in this instance as shown by the official records here 

~ is 39 feet wide? 
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1 A. Yes, sir. 

Q. And did you take this into account on this. 

3 That was primarily the reason for the 

4 large storage tank having to be relocated, that's correct. 

5 Q. Stating to you a hypothetical case purely, 

6 sir, assuming that a --

7 MR. CROOK: Your Honor, I want to object 

8 to any hypothetical cases. I don't see the point of 

9 it. 

10 THE COURT: Well, let's see what the 

11 question is first. He's on cross. 

12 MR. CROOK: ~"Tell, he • s testified to the 

18 cost to move these items. Now he shouldn't be 

14 required to indulge in any hypothetical situations. 

15 THE COURT: Well, he's a --

16 

17 BY MR. DELK: 

18 Q. All right. If this --

19 MR. CROOK: Is the Court overruling --

20 THE COURT: Apparently, he's withdrawing 

:!1 the question. 

r.m. DELK: I withdraw the question. 

23 BY MR. DELK: 

Q. If on this lot 39 feet wide in 

:.!5 gasoline gallonage pumped was 16,000 for the whole 
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MR• CROOK: Your Honor, I object ~o this 

line of ques~ioning. I'd like to have this:matter 

heard not before the commissioners. 

THE COURT: I think maybe we are getting 

into a matter of arqument. All this man is testifyir.q 

to is what it would cost to move it. 

MR. DELK: And whether it would be feasiblE 

or not, I think he should be examined. 

THE COURT: I think he might question him 

on the feasibility of it. 

MR. DELK: That is all I want to know. 

THE COURT: All right, overrule the 

objection if you limit it to that. 

MR. DELK: That is all I am asking. 

MR. CROOK: The witness is not qualified 

to testify on the feasibility of it because he does 

not know of existing property available in the 

community in this town for the location of storage 

fuel tanks, which can have a great bearing on whethel 

or not ~t would be feasible to make the move on this 

property. If there is no other property available 

it would certainly be feasible; if there was other 

property available at a reasonable price it might 

not be. All this is too speculative. 

THE COURT : Do you know anythinq about the 
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feasibility of it? 

THE WITNESS: In what regards now? 

192 

THE COURT: Well, you just testifi.ad that --

THE WITNESS : I am not in the marketing 

business of petroleum products, no. My end is 

strictly in the construction and installation of 

equipment. 

THE COURT: You don't have anything to do 

with -- well, he'd just be talki~g as a layman then. 

I sustain 

MR. CROOK: Yes, sir. 

THE COURT: I sustain 

MR. D~LK: If he's been in business 

seventeen years --

MR. CROOK: The Court has ruled. ; He shoulch '. t 

make comments 

MR. DELK: I am qoinq to make it until the 

Court I want to state my objection to the ruling, 

which is simply this man comes here with seventeen 

years• experience --

MR. CROOK: Your Honor, he is making 

comments about Mr. Blair, the witness, which are 

uncalled for. The Court has ruled against him. 

THE COURT: I .. sustain the objection. Let' f 

qo ahead. 
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1 MR. CROOK: I would like to ask the Court 

2 to --

3 MR. DELK: Save the point. 

MR. CROOK: I would like to ask the Court 

5 to remind Mr. Delk to be courteous in the courtroom 

6 to all people, including me. 

7 THE COURT: I am sure you gentlemen want 

8 to be as courteous as you can in the heat of battle. 

So let's proceed. 

10 

11 CROSS-EXAMINATION (CONTINUED) 

12 

13 BY MR. DELK: 

14 0. How old is the equipment in question, Mr. 

15 Blair? 

16 I would say the pumps are probably somewhere 

17 in the neighborhood of twelve to fifteen years. The undergrouna 

18 storage tanksi have no way of knowing. The 10,000-gallon 

19 aboveground tank is probably eight to nine years old. 

:!0 MR. DELK: All right, sir, no further 

21 questions. 

THE COURT: All right. 

23 MR. CROOK: Thank you, Mr. Blair. May he 

be excused, Your Honor? 

25 THE COURT: Yes, sir. 
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1 (Witness excused.} 

RAYMOND B • CLARK, 

called as a witness on behalf of the defendants, 

5 having been first duly sworn, was examined and 

6 testified as follows: 

7 

8 DIRECT EXAMINATION 

9 

10 BY MR. CROOK: 

11 State your name, please. 

12 A. Raymoqd B. Clark. 

13 And where do you live, Mr. Clark? 

14 Smithfield. 

15 And what do you do? 

16 Self-employed contractor. 

17 Contractor? 

18 A. (Witness.noddinq head affirmatively.) 

19 General construction? 

20 A. Not general. 

:!1 What type of construction? 

A. Plumbing, wiring, building. 

Q. Plumbing, wiring and what? 

A. And building. 

:!5 And building. Do you know Mr. and Mrs. 
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1 Allmond? 

Yes, I do. 

3 Q. Are you familiar with their property 

located in the Town of Smithfield in which they operate the 

5 fuel oil and gas service business? 

6 Yes, I am. 

7 Q. Have you had occasion to look at the 

8 building of Mr. Al~ond's at his request? 

9 A. Yes, I have. 

10 And for what purpose did you examine the 

11 building? 

12 A. Well, I examined it for what he told me he 

13 wanted to check it for, moving it back approximately ten feet. 

14 Moving it back approximately ten feet? 

15 A. Yeah. 

16 All right, sir. And did you give Mr. 

17 Al~ond an estimate of what it would cost to do that? 

18 Yes, I did. 

19 MR. DELK: If Your Honor please, I make 

20 the same objection to this line of questioning as 

:!1 I did the other. 

:!2 THE COURT: All right, sir. I'll overrule 

23 MR. DELK: Save the point, sir. I would 

24 object to these as such. If he testifies to it I 

~5 can't do anything about that but --
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THE COURT: What are they, his notes? 

MR. CROOK: Yes, sir, they are his notes 

from his estimate. 

BY MR. CROOK: 

Mr. Clark, would you tell us what your 

estimate is in order to move the building back ten feet? 

A. To move the building back ten feet I told 

Mr. Allmond that it would cost $8,400. 

And what does that consist of? 

MR •. DELK: Now, if Your Honor please, I 

think to get into it he ca~'t add it all up. I 

think if that's it,that's it, sir. 

THE COURT: Well, isn't that what you want 

really? 

MR. CROOK: That's what I want really is 

that. 

BY MR. CROOK: 

Is that the total cost, Mr. Clark, in orde• 

to do this work? 

That's what I figured it in giving him, 

but I'll tell you what I was going to do, to get it u~. to the 

qualifications, the Building Code. 

The Building Code? 
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1 A. Yes. 

2 0. That would require more cost? 

3 A. Yes, sir. 

4 0. Why? 

5 A. I am saying eighty-four hundred dollars 

6 to meet the Building Code. 

7 0. Eighty-four hundred dollars would do it? 

8 A. Right. 

9 MR. CROOK: Answer Mr. Delk. 

10 

11 CROSS-EXAMINATION 

1~ 

1!3 BY MR. DELK: 

14 0. Would that then put the building in 

15 identically the same condition, no better than what it is now? 

16 A. No, it would have to be better than what 

17 it is now. It would have to come up to the Building Code. 

18 0. Would your figure be less then if it was 

19 just like it is now? 

~0 A. Put it like it is now? 

~1 Yes, sir. 

::!:! Well, to move it there you couldn't; we 

23 have to move it like it is now, Mr. Delk. You have to come up 

:!4 to the Building Code; it's not to the Building Code. 

:!5 0. Your estimate includes the improvements? 
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1 A. Right. 

2 tihat would be your estimate not to improve 

3 it? 

4 A. Well, I didn't get to the fiqure · on that. 

5 Q. So you are not qualified to say what it 

6 would be then if it was left just like it is? 

7 MR. CROOK: Your Honor, I object to the 

8 way that's phrased. 

9 

10 BY MR. DELK: 

11 Well, you haven't figured anything like 

12 that? 

13 A. I didn't set up a figure just :to move' it 

14 like it is. 

15 THE COURT: Do you know what the house is 

16 worth like it is now -- you are a bidder -- just 

li like it stands as a house? 

18 THE WITNESS: Around in my opinion about 

19 like it stands now like it is just before you move 

:!0 it it ouqht to be forty-five, forty-seven hundred 

:!1 dollars. 

:!2 THE COURT: Any further questions? 

23 MR. DELK: No further questions. 

24 MR. CROOK: Yes, sir. I am going to have 

:!5 to explain that. 
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REDIRECT EXAMINATION 

BY MR. CROOK: 

Mr. Clark, when you say the building is 

worth forty-five to forty-seven hundred dollars, in order to 

continue to operate a business there and to move a building 

back ten feet the value of it would be a great deal more than 

forty-five or forty-seven hundred dollars, wouldn't it? 

A. Oh, yes, sir, yes, sir. 

MR. DELK: If Your Honor please, I am 

objecting to that point. 

THE COURT: What we are talking about is 

a building as it stands. 

MR. DELK: That's right, sir. 

THE COURT: Go ahead, Mr. Crook. I don't 

want to interrupt you. 

BY MR. CROOK: 

All right, Mr. Clark. The eighty-four 

hundred dollars is the cost to move: the building back··.ten feet 

and you say it has to comply with the Building Code. Now what 

would have to be done to it different from what it is now just 

to comply with the Building Code? 

Well, we have to rewire it, Mr. Crook. 

have to rewire it, put a new foundation up enough to the 
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1 qualifications; the bathroom facilities and everything's got 

2 to be replaced to the Building Code • 

. 2\.ll right now 

MR. DELK: If Your Honor please, I renew 

5 my objection strenuously to all this. Certainly you 

6 can't itemize everything and bring in something to 

7 get an improved and entirely different type of 

8 building or anything else. That is high~y 

9 prejudicial and improper. I object to the testimony 

10 THE COURT: It wouldn • t be a part of the 

11 damages I don't think, but it is something they can 

1:! consider, but I don't think -- well, go ahead. 

13 MR. DELK: He said what it's worth, forty-

14 five, forty-seven hundred dollars. 

15 

16 BY MR. CROOK: 

17 Mr. Clark, would it be less expensive to 

18 tear the building down and construct another building ten feet 

19 further back from the pumps, or would it be cheaper to move 

20 this building back ten feet? 

:.!1 A. It would be cheaper to move this building 

back ten feet and then tear it and rebuild it than to tear it 

and rebuild. 

~ So you could not tear this building down • 

and replace it ten feet backbr the price of forty-five hundreJ :!5 

ll 
II 

I 
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1 to forty-seven hundred dollars? 

2 No, sir. 

3 All right. Eight thousand four hundred 

4 dollars would be the minimum figure to move it back ten feet? 

5 A. Yes, sir. 

6 And that includes everything? 

7 A. (Witness nodding head affirmatively.) 

8 MR. CROOK: Thank you, Mr. Clark. 

9 THE COURT: All right, you may step down. 

10 That's the case; Mr. Crook? 

11 MR. CROOK: May Mr. Clark be excused? 

12 THE COURT: Yes. 

13 

14 (Witness excused.) 

15 

16 MR. CROOK: Yes, that's the case. 

17 THE COURT: We can let all the witnesses 

18 go and you gentlemen come on back here with me a 

19 few minutes and see if we can finish. Commissioners 

20 it ought not take us more than ten or fifteen minute~ • 

:.n MR. DELK: If Your Honor please, I would 

~2 have one small item of a rebuttal witness on that 

:.!3 testimony then. 

24 THE COURT: All right then. 

25 MR. DELX: Mr. Copeland, take the stand. 
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R. S. COPELAND, 

called as a rebuttal witness on behalf of the 

plaintiff, having been previously duly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATI:ON (REBUTTAL) 

8 BY MR. DELK: 

202 

9 ~ r~. Copeland, you have previously testifie 

10 as an appraiser. Have you had occasion to place a value on 

11 this building for your overall appraisal? 

12 A. Yes, sir, I have. 

13 All right. tihat then would be the reasona le 

14 fair market value as it stands or stood April 20, 1973 of the 

15 subject building? 

16 A. TWo thousand six hundred and four dollars. 

17 MR. DELK: No further questions. 

18 THE COURT: Do you want to ask him anythin ? 

19 MR. CROOK: Yes, sir. 

:W THE COURT: Go ahead. 

:!1 

CROSS-EXAMINATION (REBUTTAL) 

24 BY MR. CROOK: 

You said what, $2,000? 
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1 A. Two thousand six hundred and four. 

2 Q. TWO tho us an~ six hundred dollars is the 

3 value you placed on that building for what? 

Market value for the building itself. 

5 If someone wanted to come op and buy the 

6· building by itself? 

i A. As determined by the cost approach to valuE , 

8 which is reproducing the building and depreciation. 

9 The cost approach of reproducing the 

10 building 

11 A. Reproduce and depreciate. 

12 What it would cost to reproduce it? 

13 A. And then depreciate it. Cost plus 

14 reproduction less depreciation. 

15 No one is going to come along and offer to 

16 pay you twenty-six hundred dollars for the building itself. 

17 A. That's true. 

18 And that's what you say a knowledgeable 

19 buyer would pay for it? 

~0 The cost of the building would pay for 

~1 the ·new --·the market·approach was for the land. 

:!2 Now reproduction of that building would 

23 require a great deal more than simply putting up the same 

:!..J: building, would it not? 

~5 A. No, it would not. Reproduction is 
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1 reproducing what is exactly there. 

Are you familiar with the Building Code? 

A. I can't speculate on what would be nice 

to have. · 

5 Are you familiar with the Building Code? 

A. I am reproducing what was there. I am 

7 not aware of -- a nice service station 

s MR. DELA: If Your Honor please, I object 

to any fur~~er testimony of what he's aware of. 

10 ~~at he has testified to is his cost, reproduction c st 

11 new and his depreciation and it would come to twenty 

12 six hundred four dollars. That's all that should be 

13 called upon in the examination at this time. 

14 MR. CROOK: Your Honor, I think the jury' s 

15 entitled to be aware of the fact that you can't 

16 reproduce it now because of ~~e Building Code, and 

17 that increases ~~e cost a great deal. When you 

18 replace the building you can't put up the same 

19 building any more. That building was built long 

:!0 before the Building Codes were ever adopted. We hav 

:!1 that plan and I don't know what has to be done. I 

don't know how f~~liar this witness is, but maybe 

23 he is aware of ~~e reproduction cost in compliance 

with the Building Code. 

25 THE COURT: Well, are you, sir? 
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THE WITNESS: I am familiar with reproduct" n 

costs, which is the reproduction of what exists. 

You are talking about replacement. Reproduction 

and replacement costs are entirely two different 

terminologies involved. 

i BY MR. CROOK: 

8 You are saying reproduction cost if you 

9 could qo with reproduction? 

10 A. It's reproducing what was there. I can 

11 only appraise what exists. I can't speculate on what may be 

12 nice to have: perhaps a nice cinderblock station might be nice. 

13 We are not talking about what would be 

14 nice. 

15 A. That's exactly what you're talking about. 

16 I am talking about what is there, reproducing it as it is. 

li 0- It can't be done. 

18 A. It can be done. 

19 0. Not under the existing laws and not 

:!0 under the Building Code. 

:n A. For means of valuation if someone carne to 

:.!2 buy it they would buy exactly what's there. 

:.!3 What good is the valuation if you can't do 

:!-! it? 

I just did it. 
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1 You did it on paper b~t you can't do it 

2 out there on the ground. You can't reproquce that building 

a as it is because of the Building Code. 

4 A. I went there to appraise the property as 

5 it existed and that's exactly what I did. 

t) THE COURT: All right. Are you through 

7 with him? 

8 MR. CROOK: Yes, sir, very much so. 

9 THE COURT: All right. 

10 MR. DELK: That's the case. 

11 {Witness excused.) 

12 (Whereupon, there was a brief 

13 recess in the hearing while t..lle Court and 

14 counsel went over the instructions.) 

15 

16 THE COURT: Are both sides ready to procee ? 

1i MR. DELK: Yes, sir. 

18 MR. CROOK: Yes, sir, Your Honor. 

19 

20 (Whereupon, the instructions wer 

:!1 read to the commissioners by the Court.) 

2:! 

2:3 THE COURT: Gentlemen, you may argue. 

:!4 MR. DELK: May it please the Court, 

:!5 commissioners, Mrs. Tines and all you gentlemen here 

I 
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1 It is a little unusual experience, I might say, in 

2 this type of proceeding to have a lady on ~~e 

3 commission. tie generally have all men, but we are 

-! glad to have a woman with us today. I am sorry it's 

5 been as long as it has today. We thought it would 

0 be short, but we all, I am sure, have done the best 

7 we could to get it over with in as much of a hurry 

8 as possible. 

9 I just want to take a few minutes here to 

10 go over the evidence with you, as I am sure you 

11 already understand, but just so ~~at you will clearl 

12 have it in mind. In the first place we are confront d 

13 with this taking for highway purposes. All of y~u 

14 have traveled over the project, saw it under constru -

15 tion, seen it completed and enjoyed the facility 

16 reasonably wi~~ the improvements that have been made 

17 In Mr. Allmond's case it was necessary to 

18 acquire .012 of an acre, twelve one-thousandths, 

19 536 square feet, in o~~er words, is all of the land 

:W that was taken; 536 square feet. Bear in mind that 

:!1 you saw the area taken, 39 feet by twelve-and-a-half 

:!2 on one end and what did I figure the other one was, 

:!!3 14 ~eet, something like that, but 536 feet; 15 feet 

:!-! on the other side. Now the whole area of the whole 

:.!5 
II 

land that was involved, and it's shown on your 

II .I 
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report here, was 8,549 feet. So less than oh, ten 

percent, hardly just a skimption of the piec~ has 

been taken across the front there. 

Bear in mind also, gentlemen and Mrs. Tine ;; .-

that there across ~~is land that was taken, which we 

say that you must pay Mr. and Mrs. Allmond for, it· 

was already in existence a five-foot construction 

easement that could be used at any time and had 

already been acquired even before Mr. and Mrs. 

Allmond had the property. So that then effectively 

they are only really taking ten feet on one side and 

seven-and-five-tenths feet on the other. 

But the key to that five-foot-strip ease-

ment is they had the deed to it but they really 

couldn't use it because of the construction easement 

But our witness, Mr. Copeland, didn't diminish the 

value of that area taken ~s shown in red a bit 

because of the fact that that easement was there. 

Now there was also in the area taken ~~at'[ 

in red on the plat here and on the. large map and 

the area that's before you -- excuse me, Mr. Griffin 

Thank you, sir. That's in red on the plat. There 

were utility easements in ~~at area, and because 

they have to be moved to provide for the constructio. 

then the State Highway Commission is acquiring this 
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easement, 15 feet wide here back of -- shown in 
T-=-"-= 

yellow and pointed out to you on the ground, in orde~ 

that that pole may be located there and that the I 
utility could still go across. But that • s an I 
easement, and that is in there really just replacing 

the one that already existed and was across the 

area which we are taking and going to pay for. 

Now another thing I want to caution you 

about for you to remember, according to the testimon 

here that in the beginning,it was clearly shown here 

at the time of the taking there was no entry to this 

property virtually except if you could get over six 

foot of it between the end of this island that was 

in there. And I am sure that Mr. Edwards and !-1rs. 

Tines especially remember in the area, and you 

gentlemen have all seen that. I don't know how they 

put, after the Ash Wednesday storm, built these 

islands there that way. 

So that was taken before all this occurred 

and you couldn • t get in the property there , and then 

as it is now Mr. Al~ond entered his property over 

the land of others from either side. And he says 

that they got along all right with the owners. He 

is qetting along all right now as far as I am concerned. 

But the Highway Department has now come along and 
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given him a 30-foot easement and paved, put the entry r 

II 
1 

2 in there and every~~ing, which really enhanced the 

3 value, according to our appraisal witness, more than 

4 it was any damage. There was none he found in 

5 damages and so that would be an enhancement if there 

6 had been damages to offset, but since there were no 

7 damages you can't offset it against anything. So 

8 he still has the right-of-way. 

9 Now I'll give you the picture as it was, 

10 the take as it was April 20, 1973, which is the 

11 cardinal state. Not today, ladies and gentlemen, 

12 Mrs. Tines and gentlemen of the commission, but what 

13 it was. Everything the Court has told you, you must 

14 view it as of April 20, 1973, what was the condition 

15 and what was it worth at that time, what was the 

16 situation, how was the property being used then and 

17 so forth. Everything's keyed to that. 

18 Mr. Copeland comes here with nine years' 

19 experience. Truly he's a young man, but this is a 

20 young man's world. I am getting a little old for 

:.n this kind of thing maybe, but he's a young man with 

:!2 a great deal of experience. He has spent one-thir~ 

23 of his life virtually in doing the very thing he's 

24 doing here, studying properties and appraising them. 

25 And qoodness gracious, he's testified apparently all 
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i 

Virginia, on ~~e Eastern Shore, clear through this 

whole district and has been qualified as an expert 

appraisal witness in too many courts -- I didn't 

even try to enumerate them -- but everywhere as an 

expert witness in the courts of this area and has 

testified. And he lived in the area~d he knows the 

area; he grew up in it. He used to play football, 

when Chuckatuck played at Smithfield and so forth, 

has seen ~~e property, been knowing it all the time. 

And he went out and couldn't find any 

property in ~~e old town, if you will1 as we knew 

it before, the town limits. He couldn't find any 

property sold within five years. This is what you 

have to look at, any property we've got commercia 

sales but that would not give Mr. Allmond enough for 

his property. You've only got 536 square feet. 

was nothing in ~~e way of commercial sales in the 

area that would give him a hiqh value which he had, 

which was valued as commercial property. 

Where could he get it? He goes down and 

compares it to what is very high-priced land out 

there where the building and loan is built, where 

Mr. Little's funeral home is and where Mr. Wilkinson's 

got his horne repair place out there. And those 
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places -- and he said these sales, taking in the 

point of time and making the necessarJ adjustments 

by the fact that probably this being low, repeatedly 

flooded -- you all know how that area down there 

day after day after day, time after time throughout 

the years was so flooded that you couldn't, if you 

had a hundred-foot frontage there, you still couldn' 

sell gasoline or anything else; you couldn't do it. 

You certainly can't sell gasoline walking around in 

hip boots or something. So you have to discount it 

because it is subject to that flooding. 

And this thing, then you had a value,of 

course, the location. Making the necessary adju~t-

ments it still comes up -- he said 30 cents a square 

foot, and he gave him a value based on that of this 

little piece of land taken, 536 square feet, of 

$161. 

Well, .you can't just run away with what 

the other land sold for right out there in the highe 

area. Not one of those pieces they gave as much as 

30 cents. Adding a little to them you come up with 

30 cents. One sells for 31 cents a square foot. 

He came up with $161. And I say to you gentlemen 

that I feel that :~. Copeland was very fair in his 

value. He is sworn as a witness to tell the truth • 
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There is nothing in here -- he doesn't know Mr. 

Allmond. He's not trying to take anything away from 

Mr. Allmond' s property down there that he ·has been 

usinq or anything. He has qot to come here and tell 

what he sees. He gave you the types of sales he was 

basinq it on. 

It was a little place to start with. It 

is a little bit littler now because 536 square feet 

have been taken off, just not very much larqer than 

a good-sized ruq. Anyway, he was giving him $161. 

Is there any damage to the residue? 

Gentlemen, you know there's no damage to the residue 

there. He has the same access as lonq as the 

neighbors are willing to drive across as they have 

been doing and all been doinq before. Besides, he's 

got a sidewalk there in front of his house, too. 

He's qot a paved entry he can come into the place. 

The fact that the highway is there hasn't stopped 

anybody from using the thing at all, not at all. 

So there is no damage to the residue. 

You're not supposed to give him, improve 

it better than what he's got to beqin with. We're 

sorry it wasn't any better. That's Mr. Al1mond's 

property; it's valuable to him, but you can't qive 

him anything. You're pledged to give it what its 
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do it. You saw it~ you've known it through the year1: 

you've heard the testimony. 

2 

There is no testimony from anyone as to 

5 value. He's the only one that said what the propert 

6 is worth to start with now or any other time. He 

7 is the only one that said it so it must prove he 

8 was right. 

9 Concerning the damages, I am saying to 

10 you, Mrs. Tines, members of the commission, there's 

11 no damage to the residue worse than it was in the 

12 beginning •. If anything there has been some enhance-

13 ment, some improvement that would offset any damages 

14 it was. So all I say your award can be is $161 for 

15 the land taken, no damage to the residue and I ask 

16 you to bring in your verdict accordingly. 

17 THE COURT: All right, sir. 

18 MR. CROOK: I've got ~~elve minutes on 

19 that, Your Honor. 

20 THE COOR'!': You've qot fifteen. 

:!1 MR. CROOK: Five thirty-three to five-

forty-five. 

23 THE COURT: I thought it was ten. Well, 

qo ahead. 

MR. CROOK: I'll run over a minute or two. 
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1 The jury hopes not. 

2 MR. DELK: How much did I use? 

3 MR. CROOK: Twelve minutes. 

4 MR. DELK: It wasn't any such thing. I 

5 was watching the clock. 

6 MR. CROOK: :r come to you as the biqqest 

7 liar in the courtroom, having accused Mr. Delk of 

8 usinq twelve whole minutes. 

9 I am here representing Mr. Allmond and, of 

10 course, I have fought with Mr. Delk off and on durin 

11 the day and laughed with him at times, I suppose. I 

1:! can't.recall, but I think somewhere along the way 

13 I might have. 

14 But this is a very serious thing to Mr. 

15 Al1mond. This is his place of business; ~~is is 

1() the only place he has; this is his livelihood. A 

1i great deal of land is not being taken in this 

18 situation, and this is what they have argued from 

19 the beginning, it' s such a small amount of land. 

:!0 It's not a great deal of land, but it is the land 

:!1 between his business and the street, and there's 

:!:! nothing that affects your business any more than tha 

:!3 strip of land, whether it's two feet wide or fifteen 

:!4 feet wide between your business and the street. 

:!5 Mr. Allmond bought this business in 1969, 
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1 and at that time they had, or sometime thereafter 
~--

1 

•"l they put in these little islands alongside of the 

3 road, where you could get in and out between the 

4 island •. And Mr. Al~ond bought from the adjoining 

5 property, Mr. Jones', and he came into his gas pumps 

6 through the opening and his customers came in 

7 the openinq and went out across Mr. Griffis'. 

8 Whether they were goinq east or west ~~ere was 

9 of access for the pumps to go in and out. 

10 Now he doesn.' t have didn't have a big 

11 business, but it was his only business and this is 

12 where, as I say, he earned his living. 

13 N~A the Highway Department says well, ne 

14 didn't have any easement across Mr. Jones' property. 

15 If Mr. Jones lets l~. Allmond go across his property 

16 that easement, that doesn't mean that Mr. Jones can' 

li cut him off, but eve~body doesn't cut off everybody 

18 else just because it's not in writinq and recorded 

19 in the Courthouse. And he hasn't had any problem 

:!0 with Mr. Griffis going across their property. It 

:!1 worked out fine. in front of his property,but in 

:!2 order to use the access to the pumps they were comin 

•)•) 
-v this way and out, coming this way and out. Now 

:!4 they have stopped that with this new construction. 

25 In front of Mr. Jones' they have put curbs 
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and gutters. In front of Mr. Al~ond's they have 
1 

put a drive in 30 feet wide, which comes right in 

on his pumps. And you all saw it out there this 

morning coming right in on them. It is not feasible I 

for his gas business to have those pumps where they 

are with that driveway the way it is. You•ve got to 

have room to come in and come around the pumps and 

come back out. 

In order to do that and in order to use 

both sides of the pumps -- which even their witness 

admitted you can't use them you've got to move 

the pumps back, and because of the proximity of the 

pumps to the building in moving the pumps back t~n 

feet the building needs to go back ten feet and the 

storage tank in the rear needs to go back ten feet. 

Now there has been a lot of argument about 

those damages; the arqument being that the damages 

shouldn't be more than the value of the property. 

Instruction Number lS that the Court read: "In 

arriving at the damage to the residue of the tract 

the commissioners should consider the reasonable 

cost, if any, of adjusting the residue of the 

property to the new conditions and the inconvenience 

if any, to which the landowners will be subjected 

in the future operation of their property caused by 
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1 the taking and the new construction." 

2 And that's what this case is all about. 

3 It's not what five hundred and thirty-some square 

4 feet is worth. It's what this is causing Mr. Allmon 

5 to have to do, and in order to do it he has to be 

0 paid compensation by the people that caused it in 

7 this case it's the State Highway Department, but the 

8 people that caused it in order to accomplish the 

9 moval of these structures to be able to use the 

10 business as he used it before. 

11 That is all he's askinq for. He is not 

12 asking to be put in a better position. tYhat he want 

13 is for what they have done to him. What they ha~e 

1.J: done is the damage to his business and property as 

15 you have heard all day long. 

16 Now Mr. Copeland, of course, has made his 

17 appraisal. Mr. Copeland,.".who is an employee of the 

18 Highway Department and very capable, made his 

19 appraisal based on comparable sales of commercial 

:!0 property. Of course, commercial property was not 

21 really comparable to this property, but it was sales 

22 in the vicinity of Smithfield on Highway 10, South 

:!:3 Church Street, 

24 But Mr. Allmond has testified -- and I 

25 tried to get this out of Mr. Copeland on cross-
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examination -- these are storage tanks, fuel storage 

tanks. In order to have fuel storage tanks -- and, 

of course, he'd like to be as he is, in town. He 

testified he had moved to town. This is where the 

people are: this is where his customers are; this is 

where his business is. He wants his storaqe tanks 

here. He doesn't want to go· to Orbit (phonics). to get a pi 

of property to put the storage tanks on. He lives 

in town; his business is in town; this is where he 

wants it. 

There aren't many pieces of property in 

Smithfield to locate the storage tanks. If these 

weren't there you couldn't put them there because 

it's business property,zoned business. As long as 

they are there they can stay there. So he's got his 

business, he's got his tanks, but he is deprived of 

his gas business. Be is also hurt in his access to 

his property. 

Now what is the measure of these damages? 

Now Mr. Al~ond is not a wealthy person and, as I 

say, it is .not a big business. It's a small store 

building, two gas tanks and one island and then a 

storage tank in the rear. In order to be able to 

conduct his business as he did before he has to move 

the island ten feet to the rear, the buildinq ten 
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feet and the storage tank in the back ten feet. ·r= 
The witness has testified that it would cost $5,660 

to move the gas tanks in the front and the storage 

tank in the rear. Now that • s what it woul.d cost tq 

move them. 

Mr. Clark, the contractor, testified it 

would cost $8,400 to move ~~e building, but he 

pointed out this is to make it comply with the Code. 

He has to comply with the Code when he moves the 

building back. This is the point. 

Now it was argued that the building is 

not worth that much. The building may not be worth 

that much as it is, but in order to continue to use 

the building it's got to be moved back ten feet 

because ~- in· order to move the pumps back ten feet. 

And that's what it's going to cost to do it. That's 

not an inflated figure. 

Any building, any structure , any new 

construction has to comply with the Building Code, 

and that's not Mr. Allmond's fault, that's not the 

Highway Department's fault but that's the fact~ 

that's the situation now today. 

Now that is the damage that he is seeking 

in this case. He simply can't operate as he did bef re. 

He wants to be compensated. He wants to move his 
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1 pumps back, the building and the storage tank. 

2 Now it • s a narrow piece of property. It .: 

3 is located in the flood area. The business has 

4 operated in that flood area for many years, as you 

5 all know, and they have done quite well. Mr. 

6 Allmond has made his living there for some time. 

7 He's entitled to continue to do so. 

8 The Highway Department has not taken all 

9 his land although they may have effectively done so. 

10 They have simply damaged it, and as the evidence tha 

11 we have presented to you today is ~~at he has been 

12 damaged to that extent, those costs. We are not 

13 askinq you to consider loss of profits or anything 

14 of that nature. We are simply asking you to conside 

15 these costs that are occasioned by the taking. 

16 And this is his only opportunity to 

17 recover these costs. He has to rely upon you 

18 citizens and landowners of the county who are familiar 

19 with this property, who have looked at the property. 

:W As the instructions say, you can rely on what you 

:!1 observed out there as well as what you heard, but 

:!:! you don't have to go by any particular thing that 

:!:3 you have heard. You can go by your view and 

:!-! determine the value and determine the damages. 

:.!5 I Take it into consideration the testimony 
I 
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on value and the testi~ony on damages. They say 

that the value of that .:Property taken is only $161. 

Well, you've seen it. A hundred and sixty-one dolla~s. 

We are not arguing the value of the piece of 

property. We are talking about damages he incurred 

as a result of the taking. He's entitled to those 

damages, not just the appraiser's estimate of the 

value of the piece of that property but also to the 

damages. 

And it's up to you to determine what those 

damages are. The majority of you have to make that 

determination. That's at least three out of five. 

You don't have to all agree. And we ask that the 

majority of you, and hopefully all of you, will 

find in favor of Mr. Allmond in the amount of damage a 

that we have shown in our evidence; and we employ 

you to do so. 

Thank you. 

TBE COURT: Mr. Delk , you • ve qot five 

minutes. I'll qive you five minutes. 

MR. DELK: Me? 

THE COURT: Yes. 

MR. DELK: Judge, I don't want to argue, 

but I started at twenty-two of; I was through at 

quarter of. 

r 
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THE COURT: I think you started at 4:20 

and were through before ten of. 

MR. DELK: We were looking at it. It was 

quarter of. When Mr. Crook went up there it was 

quarter of. 

MR. CROOK: I only talked ten minutes, but 

Mr. Delk has four more. 

l.ffi. DELX: Four? 

THE COURT·: Well, we are wasting our time 

talking. Go ahead. 

MR. CROOK: That's two of his minutes. 

MR. DELK: The issues before you, Mrs. 

Tines and members of the commission, are what is the 

value of the property, what are the damages, if any, 

of the residue. Mr. Crook agrees with the value. 

He says the value is $161. You saw it. Did he come 

in and give you any difference? Did anybody put a 

value on it? Who put a value on it? Mr. Copeland, 

$161. Nobody else says any different whatsoever so 

they obviously are agreeing that $161 is the value 

of the property taken. April 20, 1973 is the 

valuation date. 

And on the question of the damages, ~~e 

Court, in the Number 7 Instruction, said that "In 

determining whether there is any damage to the 
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remaining land of the owners by reason of the taking 

of the land or interest therein described in the 

petition the test is the difference in the value 

immediately before --" that is, just before April 

20, 1973, n __ and immediately after that __ .. right 

after April 20, 1973, "-- considering every 

circumstance, present and future, which affects its 

value. Remote, speculative profits or damages are 

not to be considered." 

You can't consider any loss of profits, 

the Court is telling you, in this Instruction 10. 

And another instruction here is that you can•t 

consider any expense or annoyance in coming here and 

defending it, nor can you consider any of the dirt 

or noise or temporary obstructions due to the 

construction that went on down there. 

All right. That's the key, what Mr. Crook 

says. This is Mr. Al1mond's own little business. 

He wants to run the gas station. He says he wants tc 

go into business again. At least one of you know thE 

situation there in the conduct of a gasoline station 

and know how much -- how difficult it would be to ~~.~ 

one on a lot between two other properties, not even 

at a corner, only 39 feet across, when you couldn't 

even get two cars in it at one timem save your soul, 
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1 much less h.ave anyt-~ing else there. 

z.m. CROOK: Your Honor, I am going to have 

3 to object. Now the argument is supposed to be gearec 

to the evidence and not any particular or peculiar 

5 knowledge that a commissioner may have not related 

6 to the evidence of the view. 

7 THE COURT: You have to relate it to what 

8 the view is. 

~m. DELK: What view? I can't help what 

10 the view showed you. It was there; it's you who 

11 have been knowing it all the time so I can't help 

12 you. 

13 His best year was 1969, long before they 

14 even thought of taking it. There were only 16,000 

15 gallons pumped in the whole year. It fell down to 

16 13,000 in the next year, to 11,599 and ended up in 

17 1972 before this thing ever started with only 

18 sixty-six hundred gallons of gasoline. That isn't 

19 even -- well, less than a hundred ten, twelve 

20 gallons a week all week long. They say that's a 

21 profitable business? It is not our fault. The 

22 highway didn't have anything in the world to do with 

23 those reductions in gallons. They all occurred long 

before this so that didn't come in. That's not 

:!5 anything you can hang your hat on. 

COURT REPORTERS. INC - 1\.0RFOLK. V!RGI:'-IIA 



II 
1 

2 

a 

4: 

5 

6 

1 

8 

!) 

10 

11 

1~ 

13 

14 

15 

16 

17 

18 

19 

~0 

:!1 

:?2 

2:3 

~4 

:!5 

II 
II 

226 

Now he says it's not feasible for this 

entry to have access to the gas pumps, what has 

been given. Well, it would be, Mrs. Tines and 

gentlemen of the commission, if you would think abouc 

if you move it back you still have got Mr. Griffis' 

building sitting up here, you've got Ben Jones' 

sitting here and you've got these things sitting be-

tween it. Who in the world is going to come in and 

make a u-turn? They wouldn't be any worse off by 

far if they left them just like they are. 

Getting back into the business, forget 

the entrance. They are worried about getting into 

the business rather than fighting with us over these 

kind of things. So he would be much-worse off if he 

attempted to move it. So Mr. Crook can't compensate 

him,so he said, in any loss of business, if there is 

a loss of business. And he agrees with the value. 

And I want to call your attention 

especially, Mrs. Tines and members of the commissionr 

to Instruction 14 where the Court says that "You 

are instructed that your verdict, your award, must br 

based in whole or in part -- must not be based in whrle 

or in part --" you can't pay attention to that on 

surmise, guesswork, conjecture, speculation maybe, 

sympathy, feelinqs for either of the parties .. ._but JmJSt be. Jasee. 
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solely upon the evidence and the instructions of 

the Court. " 

Now I am sorry Mr. Allmond has to come 

here today to try this case. I didn't want to have 

to come either, but -- and I am sorry Mr. Allmond's 

health is not what it might be as good as ours, but 

the taking for the highway didn't have anything to de 

\-lith that, gentlemen and Mrs. Tines. ';'le all know 

that. We are sorry, but we can't give away public 

funds just because we might be sympathetic to Mr. 

Al1mond and his condition. We have to look at what 

the facts are, based upon the evidence, your view 

and the instructions of the Court. 

lie have $161 worth of value. ~'le have no 

damages. The building is only worth twenty-six 

hundred four dollars. One of ~~em said forty-five. 

What are you going to do, because you've got a piece 

of glass that looks like a diamond you are going to 

get a diamond to replace it? No, the only thing to 

do is put the samekind of building, the same way, if 

you've got to move it. You can't do any better ~~an 

that so you are not going to spend a fortune to do 

something like that. So I say to you that the 

burden has been satisifed, that there is no damage 

to the residue here. 
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1 And I am sorry that Mr. Allmond's conditio 

~ is in- but you can • t let yourself simply run away 

a with it. And I ask you to bring in ycur award as 

4 being the value of the land $161, which everybody 

5 agrees to, for the land taken and no damages to the 

6 residue. And thank you for your time. 

i THE COURT: All right, ladies and qentleme , 

d you may go back to your ream now and begin your 

9 deliberations. We have here a form of your report. 

10 And you may fill in -- after you have reached your 

11 decision you may fill in the blanksfor the value of 

1~ the land and for the damages, if any, to the residue 

13 All right, you may go. 

14 

15 (Whereupon, the commissioners 

16 retired to the jury room at 6:04 p.m.) 

17 

18 EXCEPTIONS TO THE INSTRUCTIONS 

19 

:!0 MR. DELK: Petitioner excepted to the 

:!1 granting of Instruction 15 offered by the landowner, 

~2 and for the ground of exception I stated to the 

23 Court at the time, now says that the said instructio 

~-! is contrary to ~~e law and is without any evidence 

:!5 

I. 
upon which it can be based and turns the jury loose 
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in the face of other instructions to: the contrary 

to bring in an excess award for damages. The 

instruction practically invites the commission to 

find an award for damages and bear for the landowner~ , 

based on the evidence offered by two witnesses for tle 

defendants or landowners as to what it would cost to 

move the exis.tinq fuel pumps and underground tanks 

and the overhead storage tank and also the building, 

which is of such poor value that to move it and to 

expend the cost that would be involved in the moving 

thereof would make such cost amount to three to four 

times the value of the building itself. 

The Court, in granting the instruction, 

expressed some reserve as to believing that it has 

been covered by other instructions, but, in fact, 

did grant it with admonition to the counsel for the 

parties to stress the words "reasonable costs" and 

not the remainder of the instruction. 

MR. CROOK: I object to the Court's ruling 

and note my exception on the Court's refusal to gran~ 

Instruction 14-A. This instruction was taken from 

Instructions for Virginia and West Virginia, Abbott 

and Solomon, Volume 2, 2nd Edition, Eminent Domain 

Section 52-53. And the reason that I object to the 

refusal of the Court to grant this instruction is 
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because evidence was presented that a gas business 

was operated, the retail sale of gas prior to the 

condemnation, but was not being operated at the time 

of the condemnation, and evidence was presented to 

that effect. 

This is a use reasonably available for 

the property, the most valuable purpose for which 

~~e land was susceptible of being used at the time 

of the taking. 

I object to the Court's refusal to give 

Instruction 15-A and note my exception. This 

instruction was also takep from Instructions for 

Virginia and West Virginia, Abbott and Solomon, 

Section 52-108, which cited Richmond versus Williams 

in 114 Virginia 698, 77 SE 492. 

And this instruction was that the CCII!T'issioners 

could consider the expense of moving the storage 

tanks, building and gas pumps occasioned by ~~e 

taking of the land in question. It is my contention 

that that was a proper instruction to be considered 

by the commissioners. 

I object to the refusal of the Court to I 
give Instruction Number 15-B. This is the instruction 

that the co~issioners could consider prices paid 

by the plaintiff for other property in the 
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neighborhood similarly situated such as the Griffis 

property adjoining the subject property on the east 

and the Jones property adjoining the defendants' 

property on the west. 

Since those properties were purchased by 

tile Highway Department and the purchases were 

voluntary no condemnation proceedings had been 

instituted in eiti1er case, but the commissioners 

could properly consider those prices to determine 

the market value of the property in question. 

My authority for this instruction is 

Virginia Code Section 25-46.21 and the case Qf 

Collins versus Pulaski County, 201 Virginia 164, 

110 SE 2nd 184. 

(Whereupon, the commissioners 

returned to the courtroom and resumed 

~~eir seats in the jury box.) 

Resumed at 6:40 p.m. 

THE CLERK: Have the commissioners reached 

a decision? 

A COMMISSIONER: Yes, we have. 

THE CLERK: The commissioners' decision, 

it says in part, "~ie did fix the value of the 
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1 aforesaid land and easement taken by ~~e State 

2 Highway arid Transportation Conunissioner at $161, 

3 and \tie do further fix the damages which may accrue 

4 to ~~e residue beyond enhancement in value of such 

5 residue and by reason of the taking at $7,500. 

ti Given under our hands this 30th day of March, 1977" 

i and signed by the five commissioners. 

8 Is this your decision? 

0 A C0~1ISS!ONER: Yes. 

10 THE COURT: Thank you very much, members 

11 of the commission. That concludes your work for 

1~ today. Sorry to keep you so late. 

1:3 

14 (~Vhereupon, the hearing was 

15 adjourned at 6:42 p.m.) 
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i !J P fi #;,II(; W: W: 11 ·:;:·: ·:--:;·N-:---------------·---
/9 f1 Jones, senj amin and Pauline : v:~ :J ··...;.: ,;:·r.·: fi · ... 
ld~ to - oeed - #S9; · '-tf' .. ~: .~;-,. ...... , o- '-1..1 

. Calvin percy All.TDnd and ont.,_a :E:ley Allmond .,.;. 1 '7 h, ol'<:,.).,, s['"~ 

state Tax ( a) $6 • 60 Tae..(~~--;. • J .. U":- '7J 
... : ... 

~ DEED, made ~~s 2nd day of ~ly, 1969, by 

'becween s~.;A.~ JO~ES and PA:JI.I:n: .:'ONES, his wife, of 

'.liqh~ County, Virqinia, parties of the first. pare, and 

PERCY At.I.V.O~"D and ORE':HA ~Er Ar.l:.."'.ONO, h!s wife, of Isla of Wiqht. 

Couney, V!rq!nia, parties of the seconcl pare: 

Wr:NESSE'!'M: Tha~ for ancl in c:onsiderat.ion of t:."'.e sum of 

Ten ($10.00) ~llars, and ot.."'.er qoocl, l~al ancl valu~le c:onsider­

at.ions, r-=oipt. '"'hereof !.s hereby ackr.owledqed, e."'.e saicl parues _ot. 

t.."'.e first. part. he=eby qrant. ancl c:onve1 unto the saicl ;ut.!es of t."'.e 

second ;are, Calvin Pe:ey Al~~nd and oret.,_a ~1~/ Al!r.ond, his wife, 

as tenanu by ':."'.e en~ire~!es '"'ith =!.qht. of survivorship as a~ c:om::on 

law, in fee si:nple, wit:"l GE..~..AL ~~::"/, t:."'.e followinq clescr.f.l)ed 

prope~,. :o-wit.: 1----:.._;:.,......;; ___________________ .. _____ . ·-
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~enj~~!~ :ones, et ux 
TO: 6776 
F. ~. Grtt~!s, et al 

Yo State Tax · 

j 08 ~=~:571 

and PAOL!NS ~~NES, hus~and and wi!o, respect!vely, hereby acknowledge 

that wa have for a number of years used· a portion of the ~roperty of 

F. M. Griffis and Pe::y G:i!f!s situate_ on the Western side of So~~ 

Churc~ Street, !.n the !ov.'ft of Sn!.-:hfielc, Isle o: ~'light County, Vi:q!.n!.a, 

as a ';'Ortion of the c!:iveway !ro:n tte said South Church Street ir.to 

the praper~y o£ the undersi~ned which adjoined ~~e pro~erty o!·~~e 

said :. :.t. Griff! s _and ?erry Griff!. s on the No:th thereof an:! ·.vhic:h 

was· used by us as a qasol!~e service station and fo:merly also =~= 

a store and !.c:e dispens!.n; station, such use of the po:t!on o! the 

?roperty o£ the· sa!cl F. M. Gri!!is and Perry Gr~f!is by the ~~dersignec 

and. the tenants of and on our pro~er~y and the customers of the 

businesses conducted.on our property having been wi~~ ~~e ex~rass 

~:mission ~nd consent· o£ the said F. M. Gri!!is and ~er=y G:!.!!is, 

such 'pe:=ission and consent having ~een given and granted at cur 

request. 

Given under cu= hands and seals this the 7th., day of 

August. 1969: 

STATS OF VIRGI~A,: . . 
CCtJNTY OF :~ Or WIGHI', to-wit: 

I, ~,.. " >: :}., p k" a ~otary ?ublic i."\ an:! 
. \.) \ . 

•. ;for the County oz: Isle of Wic;l\t, Stau of Virgi:nia, C!o h.o:eCiy ce:-~!y 

that Senja=in Jones and ~auline Jones~ whose names are siq~ed :~ ~he 

w:itin9 hereto annexed, ~earing date on the 7th., day o£ Au;ust, l969, 

have acknowledqed tne same =•to:e ~e in ~Y County a!oresa~d. 

Given under :ay hand_ this ~he ~day o! August, l969. 
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