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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

STATE HIGHWAY COMMISSIONER
OF VIRGINIA

.
V. At Law No. 9020 PETITION

CALVIN PERCY ALLMOND

P. O, Box 441

Smithfield, Virginia

ORETHA ELEY ALLMOND

P. O. Box 44l

Smithfield, Virginia

and 0.012 acres, more or less,

of land in the Town of Smithfield,
Isle of Wight County, Virginia.

To the Honorable Judges of the Circuit Court
of Isle of Wight County, Virginia:

Your petitioner, the State Highway Commissioner of Virginia, files this
petition in accordance with Title 25, Chapter 1.1 and Title 33.1, Chapter 1, Art-
cle 7 of the Code of Virginia (1950), as amended, and such general laws as are
applicable for the purpose of condemning the land hereinafter described and
alleges as follows:

l. Delk and Barlow are the dulﬁ gutho:ized agents and attorneys for
the State Highway Commissioner of Virginia, for the purpose of instituting this
condemnation proceeding as is shown by a signed declaration hereto attached, marked
Exhibit A, and asked to be read as a part of this petition, and they are authorized
to file this proceeding in the name of and on behalf of the State Highway Com-
missioner of Virginia.

2. The real estate which is affectaed in this proceeding lies in the
Town of Smithfield, in Isle of Wight County, Virginia, and is further described
as follows:

Being as shown on Sheet 3 of the plans for Route 258, State Highway Project
0258-046-107, RW-201, and lying on the south {(right) side of the orffice
revised centcrline and adjacent to the existing south right of way line

of present Route 258, from the lands of Benjamin Jones opposite approximate
Station 1657+20 to the lands of F. M. Griffis and Thomas Perry Griffis

opposite approximate Station 1657+39, and containing 0.012 acre, more or
less, land;



AND WHEREAS, thec Continental Telephone Company of Virginia was the owner
of an easement and right of way rfor the construction, operation and main-
tenance of telephone line facilities, together with the necessary attach-

ments and appurtenances thercto, along and contiguous to said Route 258;
and

WHEREAS, said easement and right of way is embraced in whole or in part
within the lands taken by the Commonwealth in fee hereunder for said pro-
ject, making necessary the relocation of the said telephone compariy's
facilities;

NOW, THEREFORE, under the provisions of Section 33.1-96, 1950 Code of
Virginia, the State Highway Commissioner of Virginia has also diregted

to be taken, in orcler that same may then be conveyed to the Continental
Telephone Company of Virginia, its successors and assigns, an easement
and right of way for the construction, operation and maintenance of tele-
phone line facilities, including any and all necessary attachments and
appurtenances thereto, along and contiguocus to the proposed south right
of way line of said Route and Project, from opposite approximate Station
1657+20 to opposite approximate Station 1657+59, the estimated fair value
of which is included in the amount above specified.

AND WHEREAS, the Virginia Electric and Power Company was the owner of an
easement and right of way for the construction, operation and mainte-
nance of power line facilities, together with the necessary attachments
and appurtenances thereto, along and contiguous to said Route 258; and
WHEREAS, said easement and right of way is embraced in whole or in part
within the lands taken by the Commonwealth in fee hereunder for said
project, making necessary the relocation of the said power company's
facilities;

NOW THEREFORE, under the provisions of Section 33.1-96, 1950 Code of
Virginia, the State Highway Commissioner of Virginia has also directed
to be taken, in order that same may then be conveyed ta the Virginia
Electric and Power Ccmpany, its successors and assigns, an easement

and right of way for the construction, operation and maintenance of power
line facilities, including any and all necessary attachments and appur-
tenances thereto, along and contiguous to the proposed south right of
way line of said Route and Project, from opposite approximate Station
1657+20 to opposite approximate Station 1637+59, the estimated fair

value of which is included in the amount above specified.

This property is also shown on a plan or plans on file in the Central
Office of the State Highway Department, Richmond, Virginia, identified as Route
258, Project 0258-046-107, RW-20l, Sheet Nos. 3—;nd 3A, a copy of the said plans
being hereto attached, marked Exhibit B, and praygd to be read as a part of this
petition.

3. The right and property taken and intended to be compensated for in
this proceeding is the fee simple title to the land shown within red lines and
to the utility easement shown within yellow lines on the aforesaid plans, all of
which‘is deseribed and set forth in Exhibit B and described in de¥311 in Paragraph

2 of this petition.
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4. The aforesaid land and ecasements are necessary for the construction,
reconstruction, alteration, maintenance and repair of a part of the Highway System
of Virginia, know as Route 258, Project 0258-046-107,RW-201, in the Town of
Smithfield, Isle of Wight County, Virginia, all of which is éroperly declared
in Exhibit A attached hereto.

S. The work to be accomplished on the aforesaid project is the con-
struction of a new bridge over Cypress Creek in the said Town.

6. Your petitioner has made a bona fide but ineffectual effort to
purchase said real estate and easements ‘from the owners thereof and has been un-
able to do so because of inability to agree on the purchase price.

7., ©On or about the 20th., day of April, 1973, petitione; caused tojbe
recorded in the Office of the Clerk of this court in Deed Book 218, at page 447,
Certificate No. C-22786 as provided by Title 33.1, Chapter 1, Article 7 of the
Code of Virginia (1950), as amended.

8. The?eupon pursuant té the provision of the aforesaid Title 33.1,
Chapter !, Article 7 of the Code of Virginia (1950), as agended, title to the
land described in Paragraph 2 vested in the Commonwealth of Vizrginia.,

9. Your petitioner is of the opinion that the only persons who are
entitled to an interest in the compensation to be ascertained in this proceeding
are, as disclosed by a title examination of the above described land, Calvin
Pexcy Allnond and Oretha Eley Allmond, landowners, American National Bank, Suffolk,
Virginia, lien holder by virtue of a deed of trust dated July 2, 1969, and recorded
in the Clerk's Office aforesaid in Deed Book 198, at page 106, and Garnett Oil
Company, Ianec., Suffolk, Virginia, as it interests may appear by virtue of a
certain agreement dated July 2, 1969, and recorded in the Clerk's Office aforesaid
in Deed Book 198, at page 109. There are unpaid and outstanding taxes on the said
property for the Town of Smithfield and County of Isle of Wight for the years
1970 thru 1973, aggregaking $103.78 plus interest and other charges. The appoint-
ment of a special commissioner does not appear to be necessary.

WHEREFORE, your petitioner :espectfull; prays to this Honorable Court

in accordance with the provisions of Title 25, Chapter l.1 of the Code of \irginia

(1950), as amended, that commissioners may be summoned and appointed to ascertain
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and report the value of the land and easements taken and damages, if any, which

may accrue to the residue beyond the enhancement in value, if any, to.such residue,

by reason of the taking; that the Court confirm the vesting of title in the
Commonwealth as afocesaid and take all such other steps to carry out the intents

of Title 25, Chapter 1.1 and Title 33.1, Chapter 1, Article 7 of the Code of

Virginia (1950), as amended, as may be necessary; and, that your petitioner may have
such other further and general relief as the nature of the case may requiré.

And your petitioner will ever pray, etc.
STATE HIGHWAY COMMISSIONER OF VIRGINIA

By ,////////‘ uﬁi&(

. ’ Counsel

Rodham T. Delk, p.q.

Delk and Barlow

229 Main Street '
Smithfield, Virginia 23430

COMMONWEALTH OF VIRGINIA
COUNTY OF ISLE OF WIGHT, to-wit:

This day Rodham T. Delk persona11§ appeared before me, the undersigned,
a Notary Public in and for the Coynty of Isle of Wight, Commonwealth of Virginia,
in my County aforesaid, ard being first duly sworn, says that he is atéorney for
the State Highway Commissioner of Virginia, and as such is duly authorized to
execute the above Petition, and that the matters and things stated gherein are
true to the best of his knowledge and belief. -

Given under my hand this ;&i&g, day of October, 197S..

My commission expires:  Ammssei3lemi07 1!‘?73

\(m(p 7é j’&t&'

CS Notary Public

19 15

Filed in the Clerk's Office the. LB .day of Octater)
writ Tor §.
Fee

Tesra:
o — . il‘i o&,_*afj;nj Clert
pasit 22 22, a7 Rt D A,
Total Paid 3. 23000 .‘:),uii/zz-fl_:i.:z’__.«ad._b. <

N

P

ey e e s



381

) )

VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

STATE HIGHWAY COMMISSIONER OF VIRGINIA
V. At Law No. Qdéo NOTICE OF PETITIONER
TO APPOINT COMMISSIONERS

CALVIN PERCY ALLMOND
Post Office Box 441

Smithfield, Virginia

ORETHA ELEY ALLMOND

Post Office Box 441

smithfield, Virginia

and 0.012 acres, more or less,

of land in Isle of Wight County,

Virginia.

You are hereby notified that the State Highway Commissioner
of Virginia will on the 10th., day of December, 1975, at 9:00 o'clock
a.m., or as soon thereafter as the same may be heard, move and petition
Hon. George F. Whitley, Jr., Judge of the Circuit Court of Isle of Wight

County, Virginia, at his offices at 117 South Church Street, Smithfield,

 Virginia, 23430, for the appointment of commissioners to ascertain what will

be just compensation for certain lands or interest therein, which the
State Highway Commissioner of Virginia proposes to condemn for Highway
Route No. 258, Project 0258-045-107, RW=-201, as is shown by the plat and
blueprint attached to the petition filed in this cause, and to award
damages, if any, resulting to the adjacent or remaining properﬁy of the
owners, Seyond the enhancement of value, if any, to such property, by
reason of the taking. The ownership, location and description of the

land and property which is proposed to be condemned, and the particular

nature of the construction and location of the said proposed highway Q,
will fully appear by reference to the petition and exhibits filed in this X
cause. {g
Notice is further hereby given that grounds of defense shall be A

filed, in writing, within twenty-one (21) days from the date upon which >?
this notice was duly served and it shall include valuations of the lan “i
and interest to be taken and appraisal of any damages which may resérttj \ e
‘ ; \:& ;;

LRI
wiony,

to the residue by reason of the taking.

. I

STATE HIGHWAY COMMISSIONER OF VIR§INI )i

¥z el

NN E- 3?

Rodham T. Delk, p.q. PR ¥
Delk and Barlow By S £ sx@'
229 Main Street . Counsel I8 wu =<\§
Smithfield, Virginia, 23430 . £y Q,Ig“ I

- -
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VIRGINTIA:
IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

STATE HIGHWAY COMMISSIONER
OF VIRGINIA

vs. At Law No. 3020
CALVIN PERCY ALLMONO
and
ORETHA ELEY ALLMOND
and

0.012 acres, more or less,

of land in the Town of

Smithfield, Isle of Wight
- County, Virginia

GROUNDS OF DEFENSE

Comes now your defendants, Calvin Peycy Allimond and
Oretha Eley Allmond, by counsel, whe state the following as
their Grounds of Defense to the Petition filed against them
in the captioned case: .

. (1) The defendants admit the allegations of paragraph
1. of the Petition;

(2) The defendants do not .have sufficient information
to admit or deny the allegations of paragraph 2. of the Peti-
tion and call for strict proof thereof;

(3) The defendants do not have sufficient information
to admit or deny the allegations of paragraph 3. of the Peti-
tion and call for strict proof thereof;

(4) The defendants deny the allegations of paragraph

4. of the Petition;




N. WOOCROW CROOK. J'l.
Atscerget-Lem
SSTUMTLE, FIRELKIA

{5) The defendants deny the allegations of paragraph
5. of said Petition;

(6) The defendants deny the allegations of paragraph
6. of the Petition;

(7) The defendants do not have sufficient information
to admit or deny the allegations of paragraph 7. of the Peti-
tion and call for strict proof thereof;

(8) The defendants deny the allegations of paragraph
8. of the Petition; .

(9) The defendants admit the allegations of paragraph
9. of said Petition in that the Petitioners are the landowners
of the property described in said Petition;

(10) The defendants affirmatively allege that the
Commissioner for the Department of Highways éntered upaon and
took possession of the property under the provisions of Sec-
tions 33.1-119 through 33.1-121 of the Code of Virginia more
than two (2) years prior to the filing of it's Petition herein
and did not complete the construction of the -highway project
after reasonable time but the complietion of same was more than

sixty (60) days before the filing of the Petition herein and

consequently the defendants hereby petition the Circuit Court

of the County of Isle of Wight, Virginia, wherein said property
lies for the appointment of commissioners to determine just
compensation for the property taken and damages done.

And your Petitigner will ever pray, etc.

CALYIN PERCY ALLMOND
ORETHA ELEY ALLMONOD

Counsel '\ ;;}ﬁ?

-2-




H. Woodrow Crook, Jr.
Attorney at Law

107 Institute Street
Smithfield, Virginia

I hereby certify that a true copy of the foregoing
Grounds of Defense was served upon Rodham T. Delk of Delk
and Barlow, agent and counsel of record for the Petitioner
by mailing a copy to hjm at his office in Smithfield, Vir-
ginia 23430 this g day of November, 197S.

X, TOQUROW CROCK. JR.”
Altgrorg-at-Tam
SETNATAUS NDEITLA
-3~ NINGINIAL 1M THE CLENA'S UrsilK Ue
IHE COUNTY CF 18LL OF wigwr.
Les
e LlOr= DTS

ACCTUIVED AnQ FHEQ

—é'/—ga/;""da"’ cLenr
At Wuu/a/l(i?z}déa de
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

STATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA

VS. At Law No. 3020 REPORT OF COMMISSIONERS

CALVIN PERCY ALLMOND
ORETHA ELEY ALLMOND

and 0.012 acres, more or less, of
land in the Town of Smithfield,
Isle of Wight County, Virginia

To the Honorable Judges of the
Circuit Court of Isle of Wight County, Virginia:

We, the undersigned Commissioners appointed by the
above named Court on March 30, 1977, to £ix the value of the
land and easements taken herein and damages, if any, which
may accrue to the residue, beyond the enhancement in value,
if any, to such residue, by reason of the taking, do hereby
certify that on March 30, 1977, we were duly sworn and went
upon the said land and easements in the custody of the
Sheriff of Isle of Wight County, Virginia, or one of his
deputies, to view the same as directed by the order of said
Court, the said land being briefly described as follows, to-

wit: _.
Being as shown on Sheet 3 of the plans for Route 258,
State Highway Project 0258-046-104, RW=-20l1, and lying
on the south (right) side of the office revised centerline
and adjacent to the existing south right of way line of
present Route 258, from the lands of Benjamin Jones
opposite approximate Station 1657+20 to the lands of F.
M. Griffis and Thomas Perry Griffis opposite approximate
Station 1657+59, and containing 0.012 acre, more or
less, land:

TOGETHER WITE an easement and right of way to the
Continental Telephone Company of .Virginia, its successors
and assigns, for the construction, operation and maintenance
of telephone line facilities, including any and all
necessary attachments and appurtenances thereto, along

and contiguous to the proposed south right of way line

of said Route and Project, from opposite approximate

Station 1657+20 to opposite approximate Station 1657+59;

AND TOGETHER WITH an easement and right of way %o the
Virginia Electric and Power Company, its successors and
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assigns, for the construction, operation and maintenance

of power line facilities, including any and all necessary
attachments and appurtenances thereto, along and contiguous
to the proposed south right of way line of said Route

and Project, from opposite approximate Station 1657+20

to opposite approximate Station 1657+59.

Being a portion of the land acquired by Calvin Percy
Allmond and Oretha Eley Allmond by deed from Benjamin
Jones and Pauline Jones dated July 2, 1969, and recorded
in the Clerk's Office of the Circuit Court of Isle of
Wight County, Virginia, in Deed Book 198, at page 103.
Upon a view of the property and upon such evfden;e
as was before us, we did fix the value of the aforesaid land
and easements taken by the State Highway and Transportation

Commissioner at $ //Zf//d«ﬂ , and we do further £ix the

damages which may accrue to the residue, beyond the enhancement
in value to such residue, by reason of the taking, at
$ P u'v. . '

Given under our hands this 30th, day of Marzch, 1977.

mf/&_
&,«-& (O Fpre g/
SHZL,

I & /=

commissioners

'd R
- _._.—7
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INSTRUCTION  NO. Z ‘

The court instructs the commissioner; that the State
Highway Commissioner.of Virginia is empowered by statute to
condemn the langdgs, an@’a@y and all interest and estates
therein, describeé'in the petition filed in this case, and
the commissioners have @o right to change the location of
the highway nor the plané éor such Eonstruction, for which

the lands are being.tékgn, nor to guestion the necessity

for the amount of 1a5§.being taken.
/34——3 6-77
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INSTRUCTION -NO. _;é

The_Court'instfucts the commissioners that they are

first, the

- -

to determine two qguestions in this proceeding;
just compensatioq for'the lands or interest therein being
taken; seéonq, Fﬁé.ﬁémaéés, if any, to Ehe'remaining lands
of the owner, beyond theé enhancement in value, if any, to

‘such residue, by reason Sf the taking. -

- 0—*}7 .

T

v 2l
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INSTRUCTION NO. 3

iﬁe.commiésionéfs are instructed that the right to
just compénsatidn,beﬁame.yested in the owners of the lands,
herein being c0ndemne§[ és of the date éf the taking by'
the State Highway.béhmiésionér. The time of the taking of

the lands, or interest therein, subject to this condemnation

proceeaingAwas April 20,7 1973 . and juét compensation

for such_lands}'and éamage,.if anj, to the remaining iandS'

of the owner is to bé.aetérmined as of that date.

- 3-30-77

- e
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INSTRUCTION ‘NO. %

.

The Court.inétfucts the commissioners that just
compensation as used'in these ingtructions means the fair
'm§rket value of the léda:takén. Fair market value is defined
as the'price whicﬁ'g kndwledéeable person or party, under
no compuls;on, lS w1111ng to take for the property which he
.has for sale, and whlch another xnowledgeable pexrson or party,
under no compu151on, bglng desirous and able to buy, is

yilling to pay for tﬁét property.

3-36-77

Ly e
%ﬂ\m@v
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- : INSTRUCTION NO. 6

The commi;siénérs must determine the fair market
value of the land oriintere;t thgrein and not.what it may
“be worth to the landokﬁe%s or State Highway Commissioner
pgrsonally; The, Jéé td'whicﬁ the.land is ta be put does

not affect its féif.magget value at the time of the taking.

-

3-30 77 s
4%

sead
o
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ms"rnu._cnom NO. é ' o
In égtermiﬁing the fair market value of the property
at the time of the taking, the commissioners may consider
its adaptablllty and sultablllty for any legitimate purpose,
but they should award only the fair market value of the land
.as'lt stood at the ‘time of the taklng in v;ew of all of the

‘purposes to which .it was reasonably and naturally adapted,

and not its‘pfospecti?e or speculativé value based updn

future expendltures and 1mprovements.

3&7/

Py
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INSTRUCTION NO. ; | -

The commigéioners are iqstrﬁcted/that in determining
whether there is any aamage to-the remaining lands of the.
‘owner by reason of thé_i;?iné of the lands or interést ..
therein déscribed'ih;the'petitién; the tést ié the difference

': ,in"the.value'immédiételj‘before and immediately after the

_ taking, considering every circumstance, present and future, .-

which affects its valué. Remote and speculative profits

“and advantages, however, are not to be considered;

g =y

- . -
-
- -
. .



INSTRUCTION NO. OQ/

The .commis.s'.ioners are instructed that the burden is
upon the owner of the property condemned to prove by a

preponderance of the evidence that there has been damage to

the residue of hiempfoperty. On the other hand, the burden

of proof to establlsh any enhancement in the market value

Veem

'to the remalnlng property by reason of the constructlon or .

-

1mprovement is upon the State nghway Comm1551oner.

33077
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INSTRUCTION -NO. - ?

-

.

The commissioners are instructed that if they believe
from their view of the land- and from the evidence before
them that there is any enhancement in the market value of

the owner's'rema;qﬁhg property by reason of the construction

or improvementﬁbdhéémplated or made by the State Highway

.
. o~

Coémissiéner} then the commissioners must offset the amount
of ;uch enhanced va&he?agaiﬁst the damages, if any, ré;ulting
to such‘remaininq.éropérty of the owner by re;son of-such
construction and iﬁprBQement;.péoQided such enhancement in

value shall not be offset against the value of the land

taken.

- 3-30-77



'I_NSTRQCTION'NO. /-A

The Court.ihstructs the commissioners that any loss
of business, or profits from the business conducted.on the
land subject to thls proceedlng, is not compensable in this
proceedlng as an ltem of damage in assessing damages to the

///reSJduer You should be concerned only w1th its over-all

change in falr market value as a result of the taklng, ‘and

not with individual ltems of damage..

3—-30 77

/%z
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INSTRUCTION -NO. /!

The.céurt'ihstructs_the commissioners that in
determining your‘awa;d you cannot consider any expense or
"annoyance to the owneg_by.reason of having to attend and
defend these conﬁéﬁhétion‘broceedings.' Neither aré you to
consider any aﬁnéignce,'iﬁconvenience, or loss of business
caused by dirt, noise or:éemporary obstruction -of acéess ..

caused by thg actuaiicarrying'on.éf the cbnsﬁrﬁction work.
33077

-



- INSTRUCTION NO. );2——

The Court instructs the commissioners that they .
are not bound by the opinions of the expert witnesses as to
»the value of land or damages, nor by the apparent weight of
evidence, but you may base your findings upon facts
obtained by your own view of the property. This does not
1w¢uuiﬁowever, that you are té be turned loose to take‘arbitrary
action and render an award not related to the value or to the
evidence.

Your award must bear a reasonable relationship to

the view, the testimonial evidence and exhibits presented by

the parties.

.

3~30-77

g
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INSTRQCTION ‘NO. / j

The Couft'ihstrﬁcté the commissioners that it is not
necessary that all agree upon.thé_report to be mage to Ehé
Court, but a majqrityugf you have the right to reach a
.cqpclusion and.féle'your geport setting forth that conclusion.
If a minority.Qéﬁireé to do so, they may file a minority

report.’

‘ :_-:.:;...3;30—?77



INSTRUCTION NO. / 2

The commissioners are instructed that their
verdict must not be based in whole or in pért upon éurmise,
conjecture or sympathy for either of the parties, but must
be based solely upon the evidence and the instructions of

the Court.
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INSTRUCTION No. /7 &

The court instructs the commissioners that in fixing a just
compensation for the land taken and for damage to the residue
of the defendants' land, the commissioners are not limited to
the use which the landowners are actually making of the land,
but the landowners are entitled to have commissioners consider
the value of the land or property for any purpose for which it
is reasonably available, and the landowners are entitled to
be compensated for the land taken and for the damage to the
residue of the land on the basis of the most valuable purpose

for which said land is susceptible of being used.

3:30-77

- = bt s e er—
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INSTRUCTION No. /:5

In arriving at the damages to the residue of the tract, the
Commissioners should coasider the reasonable costs, if any, of
édjusting the residue of the property to the new conditions,
and the inconvenience, if any, to which the landowners will be
subjected in the future operation of their property caused by

the taking and the new coastruction.

3-30-77
YWy

Skl
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INSTRUCTION No. / O 4o

The commissioners may consider, if any, the expense of
moving the storage tanks, building and gas pumps occasioned

by the taking of the said land.
3-30-77

Pzt

tot v e et e s en
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INSTRUCTION No.[:z é?

The commissioners may taken into consideratiom the prices
paid by the plaintiff for other property in the neighborhood
and similarly situated in ascertaining the value of the
defendants' lot at the time of the taking if the purchase

of similar land was voluntary and not by way of compromise.

3-30-77
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VIRGINIA: 1IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

STATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA

VS. At Law No. 3020

CALVIN PERCY ALLMOWD and

ORETHA ELEY ALLMOND,

and 0.012 acre, more or less, of

land in the Town of Smithfield,
Isle of Wight County, Virginia

EXCEPTIONS OF PETITIONER
TO TEE REPORT OF THE COMMISSIONERS

To the Honorable Judges of the
Circuit Court of Isle of Wight County, Virginia:

The petitioner herein, State Highway and Transportation
Commissioner of Virginia, by counsel, respectfully takes
exception to the Report of the Commissioners filed herein on
March'30, 1977, and files these, his written exceptions to
such Report, to-wit:

1. The landowners were permitted, over objection,
to introduce inadmissable and prejudicial evidence as to the
costs of curing damage to the residue of their land without
laying any foundation therefor and without showing any amount .
of damage resulting from the taking of a portion of their
land by the condemnor.

2. The commissioners disregarded the instructions
of the Court not to use the view as the sole evidence and not
to turn themselves loose and make an arbitrary award not
related to or measured by the evidence.

3. The commissioners disregarded the duty upon the
landowners to minimize their damages and not to maximize
them.

4. The commissioners disregarded the instruction

oex ano sartow Of the Court not to base their award in whole or in part upon
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surmise, conjecture, or sympathy.for the landowners or for
the petitioner.

S. The award for damages exceeds the total value
of the landowners' property before the take even though only
approximately 6.263% of the landowners' land was taken.

6. The award of the commissioners for damages was
palpably excessive.

7. The award of the commissioners for damages
bears no reasonable relation to the testimonial evidence and
is so grossly excessive as to show prejudice'or corruption on
the part of the commissioners.

8. The commissioners obviously took arbitrary and
capricious action and returned an award not related to the
value of the property involved.

9. The award of the commissioners was arrived at
through misconception of the principles of law which should
have governed them in their action and decision.

10. The commissioners in fixing their award either
were guided by erroneous principles of law or evidence, or
completely disregarded the instructions of the Court on the
law and disregarded the evidence adduced.

1ll. The commissioners completely ignored the
Instruction Number 7 granted by the Court wherein they were
told that in determining whether or not any damage to the
remaining lands of the landowners by reason of the taking of
the land and easement in this proceeding is the difference in
the value immediately .before and immediately after the taking,
considering every circumstance, present and future, which
affects its value.

12. The award of the commissioners was arrived at
by them through misconception of the principles of law which

should have governed them in their action.
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WHEREFORE, the petitioner respectfully prays that
the Court set aside the award of the commissioners in this
case and grant a new trial or order a remittitur of an
appropriate portion of the damages as fixed by the commissioners.

STATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA

il A

His Attorney

By

Rodham T. Delk

Delk and Barlow

229 Main Street

Smithfield, Virginia, 23430

Attorney for Petitioner

CERTIFICA&E
I hereby certify that a signed copy of the foregoing
Exceptions to the Report of the Commissioners in this case
was delivered to H, Woodrow Crook, Jzr., Esquire, 107 Institute
Street, Smithfield, Virginia, 23430, counsel for the defendant

landowners, this the 8th, day of April, 1977.

Attorney for State Highway
and Transportation Commissioner
of Virginia
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

STATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA

VS. At Law No. 3020

CALVIN PERCY ALLMOND and
ORETHA ELEY ALLMOND

and 0.012 acre, more or less,
of land in the Town of Smithfield,
Isle of Wight County, Virginia

ADDITIONAL EXCEPTION OF PETITIONER TO
THE. REPORT QOF THE COMMISSIONERS

To the Honorable Judges of the Circuit

Court of Isle of Wight County, Virginia:

The petitioner herein, State Highway and Transportation
Commissiconer of Virginia, by counsel, in further support of his
exceptions to the Report of the Commissioners filed herein, files
this additional ground for such exgaptions, to-wit:

Exception 13: The award of the Commissioners is
contrary to the law and the evidence and is without evidence to
support it. .

STATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA

o B

His Attorney

Rodham T. Delk

Delk and Barlow

229 Main Street,
Smithfield, Virginia, 23430

CERTIFICATE
I hereby certify that a signed copy of the foregoing
additional Exception to the Report of the Commissioners in this case

was delivered to H. Woodrow Crook, Jr., Esg., 107 Institute Street,

DELK AND BARLOW
ATTORNCEYS AT LW
SMTHATLD,
VIRGINIA
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Smithfield, Virginia, 23430, counsel for the defendant landowners,

this the llth., day of April, 1977.

=y

Attérney for State Highway and
Transportation Commissioner of Virginia
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JAMES C. GODWIN. JUDGE

SUFFOLX. VIRGINIA 23434

GEORGE F. WHITLEY. JR..
117 ®. CHURCM STREET
P. ©. sOX JO7

441 MARKEY STREET
P. O. BOX 1604

FIFTH JUDICIAL CIRCUIT

COUNTIES OF SOUTHAMPTON, AND ISLE OF WIGHT
- CITY OF SUFFOLXK

July 11, 1977

State Highway Commissioner v. Allmond

Mr. Rodham T. Delk
Attorney at Law

229 Main Street

Smithfield, Virginia 23430

Mr. H. Woodrow Crook, Jr.
Attorney at Law

107 Institute Street
Smithfield, Virginia 23430

Daar Sirs:

I have read the transcript and examined the authorities
cited, and have decided to overrule the exceptions to the Commiss-
ioners Report and will enter an order confirming the Report.

In my opinion there is ample evidence upon which the
Commissioners could have based an award for damages to the residue.
One element not mentioned in the testimonial evidence but plainly
visible on the view is the change of grade. The road is now sub-
stantially above the lot where formerly the road and lot were at
near the same level.

" It is extremely difficult, however, to relate damages to
the value of the property. The only testimony directly related to
the value of the residue is that of Mr. Copeland and Mr. Clark as

to the building, and that of Mr. Copeland as to the square foot land
value he used. Mr. Clark said that the building as it stood was
worth $4,500.00 to $4,700.00. Mr. Copeland used 30 cents a square
foot as the value of the land taken. Applying this to the 8013
square feet of residue would give a value of $2,403.90. Thus from
the testimonial evidence, the highest value of the residue would

be $7,103.90. Yet the Commissioners found damages of $7,500.00..

JUDGE

SMITHFIELD, VIRGIMIA 23430
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While I was very much surprised at the amount of the
damages awarded, I cannot say that the commissioners disregarded
the instructions of the court or that the amount awarded is
arbitrary or shocks the conscious.

Sincerely,

Georg . Whitley, Jr.
GFWjr:few
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

SfATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA

VsS. At Law No. 3020

CALVIN PERCY ALLMOND and

ORETHA ELEY ALLMOND

and 0.012 acres, more or less, of

land in the Town of Smithfield,
Isle of Wight County, Virginia.

ORDER OVERRULING EXCEPTION TO AND
CONFIRMING COMMISSIONERS' REPORT

This day came the State Highway and Transportation
Commissioner of Virginia, by his attorney, and came also the
landowners, Calvin Percy Allmond and'Oretha Eley Allmond, by
their attorney, and it appearing to the Court that the
report of the commissioners hereinbefore appointed with the
certificate of the Clerk of this Court administering the
oath to the said Commissioners, was on March 30, 1977, duly
returned to and filed by the Court herein; that exceptions to
the said report were duly and timely fiied by the State Highway
and Transportation Commissioner of Virginia, the petitioner
herein; that on May 17, 1977, the Court heard the arguments
of counsel for the parties hereto on the said exceptions; that
the Court took the matter under advisement; and that thereafter
the Court filed an opinion overruling the said exceptions; the
Court doth so find:

And it appearing to the Court that the said commissioners
ascertained thgt the.value of the land taken herein was $161.00,
that there were damages to the residue, beyond the enhancement
in value to the residue by reason of the taking, in the
amount of $7,500.00, and that the said report should bhe
confirmed; therefore, the Court doth overrule the exceptions
to the said report and doth aporove, ratify and confirm said

report in all particulars, and doth confirm unto the Commonwealth
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of Virginia the fee simple title to the following property:

Being as shown on Sheet 3 of the plans for Route

258, State Highway Project 0258-046-104, RW=-201, and
lying on the south (right) side of the office revised
centerline and adjacent to the existing south right of
way line of present Route 258, from the lands of Benjamin
Jones opposite approximate Station 1657+20 to the

lands of F. M. Griffis and Thomas Perry Griffis opposite
approximate Station 1657+59, and containing 0.012 acre,
more or less, land;

TOGETHER WITH an easement and right of way to the
Continental Telephone Company of Virginia, its successors
and assigns, for the construction, operation and
maintenance of telephone line facilities, including

any and all necessary attachments and appurtenances
thereto, along and contiguous to the proposed south
right of way line of said Route and Project, from
opposite approximate Station 1657+20 to OpDOslte
approximate Station 1657+59;

AND TOGETHER WITH an easement and right of way to
the Virginia Electric and Power Company, its successors
and assigns, for the construction, operation and maintenance
of power line facilities, including any and all necessary
attachments and appurtenances thereto, along and contiguous
to the proposed south right of way line of said Route
and Project, from opposite approximate Station 1657+20
to opposite approximate Station 1637+59.
Being a portion of the land acquired by Caivin Percy
Allmond and Oretha Eley Allmond by deed from Benjamin
Jones and Pauline Jones dated July 2, 1969, and recorded
in the Clerk's Office of the Circuit Court of Isle of
Wight County, Virginia, in Deed Book 198, at page 103.
And it appearing to the Court that the State
Highway and Transportation Commissioner of Virginia has
heretofore caused to be recorded in the Clerk's Office of
this Court Certificate No. C-22786 for $134.00; that the
title to the aforesaid real estate thereby vested in the
Commonwealth of Virginia, in accordance with the provisions
of Section 33.1-119 and 33.1-122 of the Code of Virginia
1950, as amended; and, that none of the funds represented by
the said certificate of deposit were withdrawn and paid to
the landowners as is permitted and provided for in Section
33.1-124 of the 1950 Code of Virginia, as amended;
NOW, THEREFORE, the Court doth ADJUDGE, ORDER and
DECREE that the State Highway and Transportation Commissioner

of Virginia pay to the Clerk of this Court on behalf of
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Calvin Percy Allmond and Oretha Eley Allmond, who are the
defendant landowners in this acﬁion the sum of $7,661.00,

with interest at the rate prescribed by statute from April 20,
1973, the date on which the above mentioned Certificate WNo.
C-22786 was duly recorded in the said Clerk's Office, on the
sum of §7,527.00, this being the excess of‘the amount of the
award of the commissioners as aforesaid over the amount of

the said certificate of deposit, to the date upon which the
said principal sum is paid into Court; and the Court doth
further ORDER and DECREE that the Commonwealth of Virginia

be released from any liability by virtue of the recordation

of the Certificate aforesaid, and that the proceedings

herein be recorded and indexed as provided by Section 25~

46.27 of the Code of Virginia, 1950, as amended, with reference
to be made showing the book and page number of such recordation
on the margin of the pages where the said Certificate of
Deposit is spread. ‘

The Court doth further ORDER and DIRECT tﬁat the
costs herein, including $20.00 each to the commissioners --
appointed herein who served, namely, J. D. Christian, Ralph T.
Griffin, Edith R. Tynes, Burdette Edwards, and Clinton
Blount, and $10.00 each to the commissioners summcned herein
and who appeared but did not serve, namely, V. A. Bell, Ray
Parker Barlow and Woodrow Odom, Sr., plus mileage as provided
for in Section 25-46.22 of the said Code, shall be paid by '
the State Highway and Transportation Coymissioner of Virginia,
unless such costs have heretofore been paid by him: and
the same shall be charged and taxed by the Clerk of this
Court as part of the costs herein as provided by law. Aand
the Court doth further order and direct that the Clerk of
this Court forthwith deliver to the attorney for the petitioner
a certified copy of this order without awaiting the elapse'
of twenty-one (21) days from the date of entry hereof.

And this action or cause is continued pending the



further order of the Court.

And it is further ORDERED that the stenographic
transcript of the testimony introduced and proceedings had
upon the trial of this action heretofore £filed herein shall
become, and hereby are made, a part of the record in this

case, pursuant to Rule 5:9(a) of the Rules of the Supreme

Enter: @34 /977
7

Court of Virginia.

Judge

I ask for this der:

Attorney for Landownez

Seen, objected to and exctptions noted:

Attorney for State Highway and
Transportation Commissioner of
Virginia
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VIRGINIA: 1IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

[ENLE RERT '

STATE HIGHWAY AND TRANSPORTATION SUPRE “E;; e
COMMISSIONER OF VIRGINIA U (oipi e
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VS. At Law No. 3020 P

UG ES

RICHMOND, YIRGINIA
VIN PERCY ALLMOND and
ORETHA ELEY ALLMOND

and 0.012 acres, more or less, of

land in the Town of Smithfield,
Isle of Wight County, Virginia

NOTICE OF APPEAL

The State Highway and Transportation Commissioner
of Virginia, Petitioner, hereby gives notice, pursuant to the
provisions of Rule 5:6 of the Rules of ihe Supreme Court of
Virginia, of its appeal to the Supfeme Court of Virginia £from
the Order Overruling Exceptions To And Confirming Commissioners'
Report entered in this action on August 31, 1977.

The stenographer's transcript of the testimony in
this action has previously been £filed with the papers in this
action and has been made a part of the recérd herein pursuant
to the aforesaid order entered August 31, 1977.

STATE HIGHWAY AND TRANSPORTATION

VIRQINIA: IN THE GLINA'S LMICE & COMMISSIONER OF VIRGINIA
THE GOUNTY OF ISLE OF WiGnT, .

AMJ g w2l

' RECKIVED ANO MLLD

y. A Ctoen) A - ceewe By
;5&&2411»4'77.2?7«a~f43-<:

Rodham T. Delk

Delk and Barlow

229 Main Street .
Smithfield, Virginia 23430

Counsel

CERTIFICATE

I hereby certify that a signed copy of the foregoing

Notice of Appeal was mailed to H. Woodrow Crook, Jr., Esquire,
107 Institute Street, Smithfield, Virginia, 23430, Counsel for

BCLK ANO BARLOW
arroawevs ar uw Calvin Percy Allmond and Oretha Eley Allmond, this fé‘day of

SMITRPIELD,

vieMs  September, 1977. M//
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hands and be sworn.

(Whereupon, the witnesses were

duly sworn.)

THE SHERIFF: Witnesses come this way, please.

(Whereupon, the witnesses were

excluded from the courtroom.)

THE COURT: All right, sir.

MR. DELK: May it please the Court, on
behalf of the petitiomner, the State Highway Commissionexr
I offer into evidence two Plan Sheets which were
filed originally at the beginning of the proceeding,
but I wish now to introduce them and have them then
made a part of the record.

THE COURT: All right.

MR. DELK: These are Plan Sheets 3 and 4
respectfully, and I -~ no, it's 3 and 3-A, if Your
Honor please, and I ask that they be designated as
Plaintiff's Exhibits 1 and 2.

THE COURT: All right. They are so marked!

and designated in evidence.

USRI B
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(Whereupon, the foregoing Plan
Sheets 3 and 3-A were received
in evidence and marked for
identification as Plaintiff's
Exhibit Numbers 1 and 2.)

MR. DELK: May it please the Court, and

madam of the commission and gentlemen of the commission.

You all know me; I am Rodham Delk, of course, from
Smithfield, and I represent the State Highway
Commission in these proceedings. Mr. Crook and Mr.
Marks, Mr. Woodrow Crook, Jr. and Mr. John Marks of
Smithfield appear here and are representing the
defendants or the landowners in the case, Mr. and Mrs.
Allmond, whom I think most of you probably know alsod

The purpose of this proceeding, as the
Court has acquainted you, is to acquire for highway
purposes and specifically for the improvement of the
right-of-way of Highway 10 or South Church Street
in Smithfield a portion of the property of Mr. and
Mrs. Allmond.

The particular property that is involved
or the taking -- we will be referring to it as the
property taken ~-— consists of zero peint, rather .012
of an acre.

Incidentally, pads have been supplied to

you with pencils in case you care to make any notes

CCOURT SZPCRTERS. INC. — NOEFOLK wiRGINIA
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during the proceeding.

We expect the evidence to show you that
this, when boiled down to different figures, will be
536 square feet of property. We expect the evidence
further to show to you that of this 536 square feet
or .012 of an acre, that included within that area was
a permanent construction easement which was imposed
on the property and that the property acquired was
taken subject to that permanent construction easement.

In other words, as the Plan Sheet -- and I"ll
show you that in a minute -- shows across a part of
this property there already existed a permanent
construction easement. On the same piece of propexty
that already existed, and a utility easement, and
there is being acguired also in the proceedings --
bear with me just a minute. There's also being
acquired a telephone and an electric easement on the
property to replace the existing telephone and electric
easements, which were already on the property and
were within the area of the take.

Now as the petitioner in the matter says,
and for the Plan Sheets which have been introduced
in the record, specifically referring to Plan Sheet I,
it shows, we expect the evidence to disclose to you

that, as shown on this Plan Sheet, the area that is

CTURT REPORTERS. iNC — NORFOLK. VIRGIMt& i
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taken ig this matter is enclosed in red. The red line
is the area that is being acquired in fee simple in
this caée. The area that's outlined in yellow is the
area that is being acquired for the utility easement
to replace the existing utility easement.

Now you will be given -- taken, rather, in
the company of the Sheriff, transported to the scene
of the property so that you may go upon it and look
at it, not that you all aren't already familiar with
it, but this is -- part of the proceedings require
that you go view the property, look at it. And these
areas, the areas in red and the area in yellow you
will find have been either staked out on the ground
or clearly marked on the surface of the highwa;, and
that there will be a witnes§ there who will testify
exactly as to these markings and answer guestions you
may have, if you have any, as to the property being
taken and its location and shape and so forth.

We will also expect the evidence to be
presented to yoﬁ to show what is the value of this
property being acquired. And you will be told that

there are two things for you to consider. We expect

the Court to instruct you that you must determine the

i
|
value of the property being taken and also the damages,

if any, to the remainder of the property, which is |

TCTURT REFORTERS. IMC — NOAFJLK Wimsiti~
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offset, . if you will, by any enhancement in value.

And this evidence will be presented to you
during the proceedings. Ahd, having viewed the
premises and having seen the property, we would then
expect you to bring in an award in keeping with the
testimony of the witnesses as to the value of the
property and the damage, if any, to the remainder of
the property offset by any enhancement of the property
by reason of the taking.

With that,gentlemen, we will then proceed
as far as I am concerned.

THE COURT: Do you want to say anything
about it, Mr. Crook?

MR. CROOK: Yes, sir; I will be very brief,
Your Honor.

Madam Commissioner and Mr. Commissioners,

I am Woodrow Crook and I represent Mr. Calvin Allmond

in the case, as Mr. Delk has pointed out to you. This,
as some of you may know and have served on condemnation
proceeding cases before, involves a taking of land
by right of eminent domain by the Highway Department

against Mr. Allmond and his wife, Mrs. Allmond.

The property is business commercial property
located on South Church Street in the Town of f
!

Smithfield in the County of Isle of Wight. The

COQURT REPORTERS (NC — NMIRFQL~ . SGIN04A
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property is not a large tract of land in the case.
It's a narrow lot, some 39 feet in width with over
200 feet in depth. The property to be taken is on
the street or road.

As Mr. Delk pointed out ,. there are two main
issues. One is the value of the property taken, and
the second one, and this is the one that is the most
important to the defendants in the case, but the
damages to the remainder of the property.

Now he has shown you on this diagram the
portion in red which is being taken by the Highway
Department or the Commonwealth and the portion in
yellow for easements or for utilities. And that mean
telephone poles and electric power transmission or
distribution poles within the area marked in yellow.
And you will also see within that area the gas pumps
themselves, the change in the driveway or the access
to the property.

Mr. Allmond's evidence in this case will be
that the taking of this property and the changing of
the driveway is causing damage to him in that he is
being limited in the use of his pumps. His pumps
will have to be moved, the building moved slightly
and the storage tanks moved in order to afford the

storage tanks in front in the use of the gas pumps in
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his business. We will contend thét they are extensive
to the residue of the property.

When y