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to cause the Plaintiff injury, pain and disability, and these
conditions will reasonably be expected to continue for some
time in the future.

10. That as a further result of these injuries, the
Plaintiff has been compelled to seek medical attention,
inéluding hospitalization, and to incur medical expense for the
treatment of his injuries and for travel necessary to secure
medical treatment, and in the future will be compelled to incur
expenses for medical care, hospitalization, and travel.

11. That as a result of his injuries, Plaintiff was
caused to lose, and he will in the future be caused to lose
income and certain fringe benefits which he otherwise would
have earned.

12. That as a further result of his injuries and the
conditions resulting therefrom, Plaintiff's earning capacity
and working ability were impaired, and in the future he will
suffer permanent loss of his earning capacity and his ability
to work.

13. That as a result of his permanent injuries, Plaintiff
has suffered physical handicap and disability in connection
‘with his usual activities and recreation, and will continue to
suffer such handicap and disability in the future.

14. That as a further result of his injuries and the
conditions resulting therefrom, Plaintiff suffered humiliation
and embarrassment and mental pain, anguish and suffering and

will continue to so suffer in the future.
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

TERRY LEE PATTERSON,
Plaintiff,

vs. AT LAW NO.

CSX TRANSPORTATION, INC.,
a Virginia corporation,

Defendant.
4

MOTION FOR JUDGMENT

TO: PATRICIA J. AFTOORA

1 James Center

901 E. Cary

Richmond, VA 23219

COMES NOW the Plaintiff, TERRY LEE PATTERSON by and
through his wundersigned counsel, and moves this Honorable
Court for a Jjudgment and an award of execution against the
Defendant, CSX TRANSPORTATION, INC., a Virginia corporation,
in the_ sum of ONE MILLION FIVE HUNDRED THOUSAND DOLLARS
($1,500,000.00), by reason of the following facts, to wit:

COUNT_I

1. The Defendant, CSX TRANSPORTATION, INC., ("CSX") is a
Virginia corporation engaged as a common carrier in interstate
commerce. Prior to approximately July 1, 1986, Defendant was
doing business under the name SEABOARD SYSTEM RAILRbAD, INC., a
dissolved Virginia Corporation. Where hereinafter Defen&ant is
referred to as CSX TRANSPORTATION, INC., such reference is

interchangeable with SEABOARD SYSTEM RAILROAD, INC.



2. That the Plaintiff's action arises under the Acts of
Congress of April 22, 1908, 35 Stat. 65, Chap. 149, with
amendments thereto, commonly known as the Federal Employers'
Liability Act (45 USCA, Chap. 2, Sec. 51-60) as amended August
11, 1929, as hereinafter more fully appears.

3. That at all times mentioned herein, Defendant, CSX
TRANSPORTATION, INC.,was an intrastate and interstate common
carrier and was engaged in interstate transportation and
commerce.

4. That at all time material hereto, Plaintiff was an
employee of the Defendant, CSX TRANSPORTATION, INC., and was
acting within the course and scope of his employment.

5. That at the time of receiving his injuries, Plaintiff
was working in the furtherance of interstate commerce and in
work which directly, closely and substantially affected the
general interstate commerce carried on by the Defendant.

6. That on or about May 29, 1988, Plaintiff PATTERSON was
in the employ of Defendant, CSX, as a switchman at or near
Defendant's Oakworth Yard, located in Decatur, Alabama, and
while in the course and scope of his employment, Plaintiff was
instructed to switch railroad cars which required him to
uncouple a certain car by pulling on its cut lever device
(i.e., uncoupling mechanism). That during his attempt to
uncouple a tank car by pulling on its cut lever in the routine
and usual manner, the cut lever failed to operate properly

thereby resulting in injuries and damages as hereinafter



alleged.

7. That the Defendant, its officers, employees, and/or
.agents were guilty of one or more of the following negligent
acts or negligent omissions which caused or contributed to the
cause of Plaintiff's injuries and damages which acts and
omissions are set out herein by way of illustration and not
limitation:

(a) In negligently failing to provide Plaintiff with a

reasonably safe place to work; and/or

(b) In negligently failing to inspect, maintain and/or

repair the said cut lever device prior to Plaintiff's
use thereof; and/or
(c) In negligently failing to discover the defective
and/or inefficient cut 1lever device priior to
Plaintiff's use thereof; and/or

(d) In negligently failing to warn the Plaintiff of the
defective and/or inefficient condition of the cut
lever device.

8. That the Defendant failed to comply with the Federal
Employers' Liability Act (45 USCA, Chap. 2, Secs. 51-60), as
amended.

9. That as a result of Defendant's negligence, Plaintiff
has sustained personal injuries including injuries to his back,
legs, spine, discs, nervous system and other injuries not yet
diagnosed, and/or an aggravation of a previously existing

condition. These injuries are continuing in their nature so as



to cause the Plaintiff injury, pain and disability, and these
conditions will reasonably be expected to continue for some
time in the future.

10. That as a further result of these injuries, the
Plaintiff has been compelled to seek medical attention,
inéluding hospitalization, and to incur medical expense for the
treatment of his injuries and for travel necessary to secure
medical treatment, and in the future will be compelled to incur
expenses for medical care, hospitalization, and travel.

11. That as a result of his injuries, Plaintiff was
caused to lose, and he will in the future be caused to lose
income and certain fringe benefits which he otherwise would
have earned.

12. That as a further result of his injuries and the
conditions resulting therefrom, Plaintiff's earning capacity
and working ability were impaired, and in the future he will
suffer permanent loss of his earning capacity and his ability
to work.

13. That as a result of his permanent injuries, Plaintiff
has suffered physical handicap and disability in connection
with his usual activities and recreation, and will continue to
suffer such handicap and disability in the future.

14. That as a further result of his injuries and the
conditions resulting therefrom, Plaintiff suffered humiliation
and embarrassment and mental pain, anguish and suffering and

will continue to so suffer in the future.



15. That this suit is brought under the venue provisions
of Section 8.01-262 of the Code of Virginia since the Defendant
regularly and systematically conducts its affairs and business
activity in the City of Portsmouth, Virginia.

WHEREFORE, Plaintiff, TERRY LEE PATTERSON, demands a
trial by jury and prays for a judgment against the Defendant,
CSX TRANSPORTATION, INC., in the sum of ONE MILLION FIVE
HUNDRED THOUSAND DOLLARS ($1,500,000.00), or in such amount as
a Court or Jury deems fair.

COUNT II

16. That the Plaintiff realleges and incorporates herein
by reference Paragraphs 1 through 6 of Count I of the Motion
for Judgment. '

17. That the Defendant, CSX TRANSPORTATION, INC., violated
the absolute requirements of the Safety Appliances Aact, 45
U.S.C. §2 by hauling, permitting to be hauled or using on its
line a car used in moving interstate commerce with a defective
and/or inefficient cut lever device which failed to operate
properly at the time and place of Plaintiff's alleged incident.

18. That as a result of Defendant's failure to comply with
the Safety Appliances Act, 45 U.S.C. §2, Plainfiff has
sustained personal injuries including injuries to his back,
legs, spine, discs, nervous system and other injuries not yet
diagnosed, and/or an aggravation of a previously existing
condition. These injuries are continuing in their nature so as

to cause the Plaintiff injury, pain and disability, and these



conditions will reasonably be expected to continue for some
time in the future.

19. That the Plaintiff realleges and incorporates herein
by reference Paragraphs 10 through 15 of Count I of the Motion
for Judgment.

WHEREFORE, Plaintiff, TERRY LEE PATTERSON, demands a
trial by jury and prays for a judgment against the Defendant,
CSX TRANSPORTATION, INC., in the sum of ONE MILLION FIVE
HUNDRED THOUSAND DOLLARS ($1,500,000.00), or in such amount as

a Court or Jury deems fair.

TERRY LEE PATTERSON

Of Counsel
William S. Sands, Jr., Esq.
WHITE, JOHNSON & LAWRENCE
Co-Counsel for Plaintiff
P.O. Box 3248
Norfolk, VA 23514
(804) 627-7705

Howard A. Spier, Esq.

SAMS, DONATO, SPIER & HASTINGS

66 West Flagler Street, Suite 700
Miami, FL 33130

(305) 579-2055

Filed in the Clerk’s Office theﬁfz.é{'day of [AQ/LL/ " )&24_..
dra Tae d 5: 44 C) o [
' A T3 S Ao Testa:
s /.0.0.:99 WALTER M. EDVONDS, CL7RK




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

TERRY LEE PATTERSON,
Plaintiff,

vs. : AT LAW NO.

CSX TRANSPORTATION, INC.,
a Virginia corporation,

Defendant.

TO: PATRICIA J. ALTOORA, Registered Agent
1 James Center
901 E. Cary
Richmond, VA 23219

PLAINTIFF'S FIRST REQUEST FOR ADMISSIONS

NOW COMES the Plaintiff, TERRY LEE PATTERSON, by
counsel, pursuant to Rule 4:11 of the Rules of the Supreme
Court of Virginia, and in connection with the alleged accident
involving the Plaintiff, as more fully described in the Motion
for Judgment, moves to have the Defendant admit the following:

1. That at the time and place of the alleged
accident, the Plaintiff was an employee of the Defendant.

2. That at the time and place of the alleged
accident, the Plaintiff was acting in the course and scope of
such employment.

3. That at the time and place of the alleged
accident, the Defendant was engaged as a common cﬁﬁ&&? C%R;ﬁ'ﬁ

interstate or foreign commerce by railroad. PO TN, VA
-y

rE L L )
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4. That at the time and place of the alleged
accident, the Plaintiff was employed by such carrier in
. connection with such interstate or foreign commerce and that
his employment at the time and place referred to in the Motion
for Judgment was in furtherance of interstate or foreign
commerce and affected transportation in such interstate or
foreign commerce.

S. That the incident referred to in Plaintiff's
Motion for Judgment did, in fact, occur on the date and at the
place referred to in the Plaintiff's Motion for Judgment.

6. That the tank car's cut lever involved in the
alleged incident herein was defective and/or inefficient at the

time Plaintiff attempted to operate same.

TERRY LEE PATTERSON

B@-—g&&_
Of Counse

William S. Sands, Jr., Esq.
WHITE, JOHNSON & LAWRENCE
Co-Counsel for Plaintiff
P.0O. Box 3248

Norfolk, VA 23514

(804) 627-7705

Howard A. Spier, Esq.

SAMS, DONATO, SPIER & HASTINGS
66 West Flagler St., Suite 700
Miami, FL 33130

(305) 579-2055



VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

TERRY LEE PATTERSON,

Plaintiff,
v. AT LAW NO. CL-90-458
CSX TRANSPORTATION, INC.,

Defendant.

RESPONSE TO REQUEST FOR ADMISSIONS

Comes now the defendant, CSX Transportation, Inc.,
and responds as follows to plaintiff's request for admissions:

1. Specifically denying that the alleged accident
occurred, defendant otherwise admits request for admissions 1,
2, 3 and 4.

2. Request for admissions 5 and 6 are denied and

strict proof is called for.

CSX TRANSPORTATION, INC.

By %/_

/ Of Counsel
John Y. Richardson, Jr.

Williams, Worrell, Kelly, Greer & Frank, P.GRCUIT COURM
600 Crestar Bank Building PORTGMOUTH, VA«

Norfolk, VA 23510
CERTIFICATE OF SERVICF “ L E D

I hereby certify that a true copy(é 91::{e/ @p@gggﬁﬁg
. day

was mailed to counsel for the plaintiff ggkUlER MAEQICH

Tire , 1990. MOQ
7/ o
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VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

TERRY LEE PATTERSON,

Plaintiff,
v. AT LAW NO. CL90-458
CSX TRANSPORTATION, INC.,

Defendant.

GROUNDS OF DEFENSE

Comes now the defendant, CSX Transportation, Inc.,
and in and for its grounds of defense to plaintiff's motion for
judgment states as follows:

1. As to paragraph 1 of plaintiff's motion for
judgment, defendant admits it is CSX Transportation, Inc., how-
ever, the other allegations contained therein do not require a
response.

2. Paragraphs 2, 3, 4 and 5 of plaintiff's motion
for judgment are admitted except to the extent a compensable
incident or accident and injuries occurred which defendant spe-
cifically denies.

3. As to the allegations contained in paragraph 6
of plaintiff's motion for judgment it is admitted only that
plaintiff was working for the defendant on May 29, 1988 as a
switchman in the location stated. The other allegations in
paragraph 6 are specifically denied.

4. The allegations contained in paragraph 7 and 8

of plaintiff's motion for judgment are specifically denied aé

39 10




11

is each and every allegation of wrongdoing on the part of this
defendant.

5. Paragraphs 9, 10, 11, 12, 13 and 14 of
plaintiff's motion for judgment are denied.

6. With regard to the allegations contained in
paragraph 15 of plaintiff's motion for judgment, defendant
adopts its objection to venue and motion to dismiss filed
herein.

7. With regard to the allegations contained in
paragraph 16 of plaintiff's motion for judgment, defendant
incorporates its prior responses previously filed herein.

8. With regard to the allegations contained in
paragraphs 17, 18 and 19 of plaintiff's motion for judgment,
defendant denies same as it does each and every allegation of
wrongdoing on the part of this defendant.

9. Defendant denies that plaintiff is entitled to
$1,500,000.00 or any sum whatsoever and denies that plaintiff
is injured to the extent he claims.

10. Plaintiff may have been guilty of negligence
which caused or contributed to cause the injuries complained
of.

11. Plaintiff may have had conditions or ailments
which pre-existed the subject incident which are not the
responsibility of the defendant and plaintiff's injuries may
have been caused by conditions or incidents for which the

defendant is not responsible.

8%




12. Plaintiff's action and recovery for injuries may
be barred by accord and satisfaction and release and the stat-
ute of limitations.

13. Defendant reserves the right to amend its
grounds of defense up to and including trial as new matters
come to light.

WHEREFORE defendant moves that plaintiff's motion for
judgment be dismissed and judgment entered in favor of

defendant.

CSX TRANSPORTATION, INC.

N/ e

/ 0f Counsel

John Y. Richardson, Jr.

Williams, Worrell, Kelly, Greer & Frank, P.C.
600 Crestar Bank Building

Norfolk, VA 23510

624-2600

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
was mailed to counsel for the plaintiff this 2494¢__ day of

v ore  1990.

CIRCOTT COURT ‘
PORTSMOUTH, VA %
i.

FILED

| 3= Jaaivey
AALTER M. EDMCNDS, CLERM
KA o
By — 2 12
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

TERRY LEE PATTERSON,

Plaintiff, )
V. AT LAW NO. L-QOJ%
CSX TRANSPORTATION, INC.,

Defendant.

MOTION TO COMPEL

Comes now the defendant, CSX Transportation, Inc., by
counsel, and moves to compel responses to discovery propounded
to plaintiff by defendant and for the execution of releases for

tax records.

CSX TRANSPORTATION, INC.
Ay
By .

Of Counsel

John Y. Richardson, Jr.
Williams, Kelly & Greer
600 Crestar Bank Building
Norfolk, VA 23510

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
was mailed to counsel for the plaintiff, this day of
December, 1990.
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Terry L. Patterson
- 1 or anything?
v
2 A. No, sir.
3 Q. Do you have any -- any problem reading?
4 A. Not that I know of.
5 Q. Now, in 1988, what was your"job?
6 A. In when? ‘
7 Q. For the railroad.
8 A, What year?
9 Q. '88, when you got injured.
10 MR. SPIER: Can I have the tax return?
11 MR. RICHARDSON: Yes, sir.
12 THE WITNESS: I was switchman.
ll 13 BY MR. RICHARDSON:
14 Q. Did you holdhconductor seniority, as
15 well?
16 A. In '88, yes, sir.
17 Q. How long had you been a conductor?
18 A. Seemed like I obtained it in '81.
19 Q. In '88, did you work mostly as a
20 switchman?
21 A. Probably the majority of the timg,
22 | did.
. 23 Q. Did you hold a regular job or work
gj 24 extra board in.'88?
25 A. feemed like I was on a regular job
. ;
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Terry L. Patterson

42

of the time, the majority of the time.

Q. What was the regular job you had in '887?

A. I worked in Decatur yard.

Q. Do you know what shift you worked?

A, Second, most of the time. --

Q. Do you know what hgurs -- excuse me,
days of the week you worked?

a. It varied, because they changed the jobs
guite a bit. I think Tuesday -- Monday and Tuesday

was the off days.

Q. Do you know where you stood on a
seniority list, who was above and below you on the

seniority list?

A. Immediately following me?

Q. geg, sir.

A. Do I know the name?

Q. Yes, sir.

A. I believe it's C. W. Miller.

Q. And do you know who was immediate before
you -- immediately before you? |

A, I don't remember.

Q. Do you know anybody else who's close
to ~- close above you?

A. Do you want the closest one, or --

Q. You told me you didn't know who was
® e,
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Terry L. Patterson

13
closest above you. I'm trying to say., is there
anybody else that you recall who was close in
seniority to you who's above you?

a. I can't think of any names right off
that are -- are close. -

Q. Did you have a reéular crew you worked
with, other -- the other members of your crew, when
you worked the second shift job?

A, Yes, sir. . /

Q. ~ Who were they? //

A, J. W. Johnson.

Q. aAnd what was his job?

A, He was foreman at the time.

Q. Was that the same as conductor?

A. Yes, sir.

Q. And who else?

A. G. E. Williams.

Q. Was he another switchman?

A He was engineer.

Q. Anybody else?

A. That's all.

Q. Just a three-man crew?

A, Yes, sir.

'Q. And what typically did you all do,

switch cars ig'the Decatur yard?
° _—

18
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A.

Q.

A,

44

Our primary job was switching industries

on the river.

And what industries were there?

Jim Dandy Dog Food plant, Bunge

Corporation. —

Q.

switching,

e

B UNG Y?
E. G E. Champion Paper, ConAgra.
How do you.spell that?
C ONGRA A, I believe -- or G A R A.
Okay.
And Wolverine Tubing.
Is that about 1it?
Those were the biggest ones.
What type of cars were your men
if you can --
Anywhere from boxcars to hopper cars.
Did you have tank cars, as well?
Yes, sir.
All cars?
"All kinds of cars.

When you say second shift, are you

talking 3 to 117

A.

Q.

Three to 11 and 4 to 12.

Who was your immediate supervisor above

Mr. {ohnson,ifhe yardmaster?

‘o
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A,

Qo

Yes, sir.

Do you know who you -- what yardmaster

you generally worked under?

A.
Edwin Smith.

Q.

A.

Q.

injured, was

you recall?
A,
Q.
train master
A.
Cunningham.
Q.
A,

Q.

The regular second shift yardmaster was
Edwin Smith?

Yes, sir.

Was there -- on the evening you were
there a different yardmaster?

Yes, sir.

Who was that?

Bobby Cotner.

COTTNE R?

I believe just one T.

Anybody else on board that evening, that

No, sir.
Who was the yard train master or agent
above the yardmaster during that time?

Immediately above Edwin was Glenn

What was his title?
He's agent and general yardmaster.

Is he basically the head of the yard,

the boss of theg yard?

.

2
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46

aA. Yes, sir.

Q. Is he still in that job, to the best of
your knowledge?

A. Yes, sir, I think so.

Q. What day of the week did you-get
ihjured? .

A. Sunday.

MR. SPIER: At this time, John, why
don't you take a gquick break aqd see if our little
package has arrived.

MR. RICHARDSON: Not a bad idea, Mr.
Spieé.

(A short break was taken.)

BY MR. RICHARDSON:
Q. When we took a break, Mr. Patterson, we

were talking about your duties on the date of the

accident. Before we get on to that, I've asked that
you sign some medical releases, and I'll go through
them. Dr. Deinlein, D E I N L E I N, University of

Alabama at Birmingham, Dr. Michael --

A. Excuse me.
Q. Yes.
A. Deinlein's not at the university.
Q. I'm not suggesting he was.
A. Ooh, okay.
o Y % % ¥
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Q. In what respects?

A. She -- she is having to do a lot of the
things that -- that I am supposed to do.

Q. Like what?

A. "Taking care of the horses, "feed the
dogs, cut the grass, regular héusehold chores.

Q. Does that describe --

A. We have had a lot of arguments.

Q. Have you sought counseling because of
that?

A, Yes, sir.

Q. Has that assisted in smoothing ou£ those
problems?

a. I guess it has helped.

Q. Okay. Had you had any problems before
the accident?

a. No.

Q. None at all?

A, (Witness shakes head).

Q. You're going to have to say no for the

court reporter.

A, Oh, I'm sorry. No.

Q. Now, you had an opportunity a few
moments ago to listen to the recorded statement taken

by Mr. Mcclgndon
. - ©

'n. Do you recall doing that? 22
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A, Yes, sir.

Q. Do you recall giving that statement?

a. Yes, sir.

Q. Do you ~-- is it an accurate statement of

what you told Mr. McClendon in the summer of '8
about your accident? !

A. Yes, sir.

Q. Is there aﬁything that you feel was
stated incorrectly, either by you or Mr. McClendon,
that comes to mind?

a. No, sir, not that I can think of.

Q. Okay.. There was some discussion about

the identity of the car which you were dealing with

when injured. Do you recall that discussion?

A. On the tape?

Q. The number of it?

a. Yes, sir.

Q. Yes, sir. Do you know today what number

car you were dealing with or trying to attempt to

uncouple when you had this incident?

A, Yes, sir.

Q. What is the number of that car?

A. GATX49820, I believe.

Q. Is that what you told Mr. McClendon on
the tape?
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A. Yes, sir, I think so.

Q. How -- did you make some notation of the
number of that car on the evening you were injured?

a. I thought it was on the accident report.

Q. Okay.' Well, did you make any separate

1
1

record of the car?

A. Yes, sir.
Q. When did you do that?
a. It was either that night after we got

off or the next day. ©No, it wasn't the next day. It

was the night we got off, 1 believe.

Q. Where did you write it down?

A. I wrote it down on a piece of paper.

Q. Do you still have that paper?

A, Yes, sir.

Q. Is anything else written on that paper?
A, No, sir.

Q. Now, what date, if you can recall, did

your incident take place?

A. May the 29th of 1988.

Q. What day ofvthe week?

A. It was a Sunday.

Q. And as I understand it -- what were yﬁur

rest days during that time period?

A. Tuesday and Wednesday. 24
¥,
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And you were working with Mr. Johnson?
Yes, sir.

As foreman or conductor?

Yes, sir.

And who else were you working with?

G. E. Williams was;the engineer.

Where did the incident take place

where you got hurt?

What we call the main line on the river

Was it near a particular industry?

There's several through there, yes:

Were you working on a particular
track --

Yes, sir.

-- setting off a particular industry
got hurt?

Working a certain industry, yes.

Which industry was that?

It's a boat.

How do you spell that?

B OA T. Which is affiliated with
Paper Conmpany.

Is there one track there?

w;ll, there's actually two tracks.




16

17

18

19

Terry L. Patterson

65

Q. All right. Were vou setting off on one
of the two?

A, Well, there's -- there's the main line.
"Then there's two tracks on the beoat. That's what
you're talking about. ' -

Q. What time did this'incident take place?

A. Seemed like it was between 6 and 7 p.m.

Q. What had you been doing before you had

to set some cars off at the boat track? 1Is that how
vou call -- can we call it the boat track?

A. Boat, uh-huh. We had worked the Bunge
Corporation. '

Q. Anything else?

A. I think that was the first place we
worked. No. Yeah. I think that was the first place
we worked.

Q. Had you worked there basically from 3 to

A. No. We had to do some switching, other
switching.

Q. " Had you just left the Bunge or Bunge

track when you went to the boat track?

A, Yes, sir.
Q. When you -- had you had any problens

that gvening doing your work prior to that time?

>

26
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A. No, sir.

Q. What was the visibility around 6 or 7
-o‘clock where this incident happened?

A, It was clear.

Q. Was it well lighted in that_area?

A. Yes, sir. ;

Q. When you arrived at the boat, did you
have one engine?

A, I think we had two engines that night.

Q. And what did the consist consist of,,

approximately? How many cars?

A. I don't remember.

Q. Did you have 20 cars or five gars?
What's the approximate range of cars you would have

had to switch that track?

a. To switch that one particular track?
Q. Well, that evening. Or typically.

A. On the average, I guess there's probably

20 to 25.cars that go to the river.

Q. Some you leave; some you pick up?
Ao Uh—huho
Q. Would it have been in that range, 20 to

25 cars that you had with you, when you arrived at
the boat track?

A, E-don't really -- I don't really know
. ;
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about that.

Q. Would Mr. Johnson have had a switch
4
list?
A, Yes.

Q. Would there be any other document

generated or in the records that would indicate how

"many cars you all had that evening?

A. There should be a copy or a record in

the vard office.

Q. Of the switch list?
A. Yes, sir.
Q. Any other document, though, other ‘than

the switch list that you're aware of?

A, No, sir.

Q. Now, when you arrived at the boat track,
what were you all to do? Do you recall how many cars

you were going to set off and how many cars you were

going to pick up or what actually you all were to do?

A, I don't remember. Don't seem like there
was a full load coming off. Seemed like there were
eight or ten cars going back on.

Q. All right. You're going to have to
explain to me what you mean by eight or ten cars
coming back on. Does that mean you were going to

28

take eight or.ten cars off the boat track and take
® .
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them back to the yard?

A. Right. Yes, sir.

Q. Okay. Were you going to set any cars
"off on the boat track?

A, Yes, sir. —

Q. All right. Do you:know how many you
‘were going to set off?

A, Off the boat?

Q. Yes, sirv. No . Off the main line on to
the boat.

a. Seemed like there were ten or 12 going
back on.

Q. Okay. So you're basically putting in
the range of ten cars on the track and taking ten
off, approximately?

A. Yes, sir.

Q. Who was -- whose job was what when you

arrived there? What was youf duty? Let me start
with this. When you left the Bunge track, where did
you -- how did you ride from the Bunge track to the

boat track?

. A, Walked.
Q. Walked. Okay. How far is that?
A, The.Bunge track and the boat track

2529 are -- they start out within six inches of each
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other, and then they widen out probably to -- they're
no more than 20 feet apart, I guess.

Q. Did the train move on the -- on the main
line?

A. From where? -

Q. From the Bunge traék to the boat track.
Or do you work them both off the same track,
basically?

A. Both of them off the same track,
basically.

Q. Okay. So you really don't have to move
them much at all?

A. None other than to get over to the
switching.

Q. Okay. Whose responsibility for throwing
the switch?
| A. Which switch are you talking about?

Q. The boat track switch.

A, I think at that<;articular time it was
sy job.

Q. Did you -- did you throw it?

a, Yes.

Q. All right. And then your next

responsibility was to cut off some cars?

A. _No. I sent the train back to Mr.
. . :

30
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Johnson, back on the boat.

Q. okay. Mr. Johnson was back in the track
to --

A, Yes.

Q. -- couple up the cars you all were to
take off? i

A. Yes, sir.

Q. And did that happen?

A. Yes, sir.

Q. And then they pulled the train back out?

A. - Yes, sir.

Q. You stayed at the switch throughout that
time?

A. I went further out to another switch.

Q. All right. Why did you go to another
switch?

A. The cars that we take off of the boat go
into another track, and it goes back to the yard.

Q- Okay. All right. Well, just tell me

. generally what occurred after you threw the switch to

allow the engine to come back and couple up to the

cars on the boat track. Just -- just tell me in a --.
A. To unload the boat?
Q. Yes, sir. And when during that time

period fou ggt hurt.
. S
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A, Mr. Johnson -- we gathered the vars -- a
couple of cars off of the boat and brought the cars
off, and then we went back to the main line to get
the cars to go back on the boat. You have to equal
out your load, because you can't put all the loads on
one side and all the empties on 5ne side, so you have
to equal out your load.

Q. When you say on one side, one side of
what?

A. Of the boat. There's two tracks, and

you have to egual out vour load. We were going to

make a move to cut this particular tank car off and
put some on the boat or set them over to make a
switch, and --

Q. All right. Let me -- let me back up a
minute. You pulled back into the boat to pick up
some cars; is that right? And Mr. Johnson was

responsible for seeing that they were coupled?

A. Yes, sir.

Q. You were out at the switch?

A. Yes, sir.

Q. Hé picked up the coupled cars or in that

vicinity and pulled back out to the main line; 1is
that right?

A. You have to double over to -- to get 32
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both tracks off the boat.
Q. All right. Well, what do you mean by
doubling over?
A. There's two tracks. You have to double

one track to the other track and then take them to

.
'

the main line.

Q. You're going to have to explain what you
mean by doubling over.

a. You got two tracks, and there's cars on
one track and there's cars on the other track. You
have to couple two to one side. You have to pull out

to a switch and come back tu the other side.

Q. Okay. all right.

A. And then take them out.

Q. Okay. Any problems up to that time?
A, For me?

0. Yes, sir.

A, No, sir.

Q. Okay. So you basically emptied two

tracks of the cars you wanted to pull out?

a. Yes, sir.

Q. Two tracks side by side?

A, Yes, sir,

Q. Now =-- now, you're back out on the main

3line with overr20 cars hooked up to the engine?

o
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A. No, sir. Not at that time.

Q. Okay. How many cars, approximately?

A. About eight, I think. Eight or nine.

Q. Then I take it you -- you're lined up on
the main line -- .

A. Yes, sir.

Q. -- at this point, and you have to cut

off some cars so that you can drop some cars in the
middle of the consist back on to the boat track?

A. Yes, sir.

Q. Okay. Do you know how many cars you've
got to cut off in order to get to the cars you want
to leave on the boat track?

_A. How many cars --

Q. How many cars in the consist at that
time, once you're back out on the main line,
approximately?

a. We probably had ahold of probably 20
cars.

Q. Okay. And how many cars are you going
to have to set off in order to drop back into the
boat track?

A, I.bélieve it was four.

Q. And they -- they would probably be the

four tQat yoq'§<actually picked up in the boat track,

»

3
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or not?

A. No. They were.cars going back on the
boat.

Q. Okay. All right. What happens next,
after you're back out on the main line and you've got
to set these cars back in the b;at track?

A, I was going to make a cut on this
particular tank car to try to equal out the load
going back on the boat.

Q. Okay. How many cars did you have to cut
off, four?

A. I believe it was four or five.

Q. Where are you --

A. Six.

Q. -~ in the vicinity of the main line?
Which side of the main line are you on?

A. Directionalwise, I was on the north side
of the cars.

Q. All right. Would that be on the same
side as the boat tracks?

A. Yes, sir.

Q. Where are yoﬁ in the vicinity to the two

boat tracks when you cut these cars off?

A. I don't understand.

35? Q. All right. Which way does the track
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run, the main line?

A.

Q.

A,

Q .

A.

East and west.,
o

And the -- I take it the boat tracks

_basically north to south or close to it.

Yes, sir. -—
N i
Something like this?

Yeah. These two more or less come

together‘down here.

Q.
A,

split off

switches?

A.

Q.

Down here somewhere?

Yeah. Right in here. And then they
split off down here.

Like this?

Yeah. Yes, sir.

Has a switch here? Where are the

Kind of comes off like this.

All right. Okay. So there's really

only one connection with the main line?

a.

Qo

Right. Here.

run

All right. And there's a switch here?

Yes, sir.
And any back here?
Yes, sir. One here.

The X is being the switch. Now,

somew&ere in this vicinity, you set the cars off; is

36
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that correct?
A, The cars coming off the boat?
Q. The car -- the cut you were going to
make to allow the engine to come back into the boat.
A. They were on the main line.--

.
1

Q. All right. Where were you,

-

approximately? Put a P just for directional

G

purposes. Were you on this side or this side?

A. Oh, on this side.
Q. Okay. East -- east of the boat switch?
A, Yes.
Q. And north of the main line?
" »
A, Yes, sir.
Q. And you were going to cut off four cars,

in that vicinity?

a. Appréximately.

Q. And you -- you said that you had to pull
the cut lever of this tank car?

A. Yes, sir.

Q. Was the engine -- was the train stopped

at the time?

A. Yes, sirv.
Q. And what did you do?

A. To cut the car off?

37 | Q. &es,-sir.
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A, I made sure everything was clear around
me, had good footing, no obstruction in the way. I

asked the engineer for slack.

Q. What do you mean by that?
A, By slack? -
Q. Yes, sir. What does he do when you ask

him for slack?

A. He bunches the cars together.

Q. Does he come back?

A. In that instance, he would have backed
up.

Q. And then what do you do, or. what did you
do?

A. I asked him for slack, and.I pulled on
the cut lever to separate the cars. It would not

come up. I gttempted again after checking, making
sure nothing was hanging down or broke or anything,
pulled it again, and it just felt like T hit a hrick
wall, and past practice is usually you pull it two,
three, four times, so I pulled it again, and -- and
that time is -- I felt kind of a burning sensation,
didn't think a whole lot aboﬁt it.

Q. What part -- what part of your body‘did
you feel a burning sensation?

A. . (The low back. | 38
v e .
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Q. what is your physical posture
you're pulling the cut lever?

A. I was kind of -- kind of bent

looking at the cut lever.

Q. Pulling with which arm? -
A. Left arm. -

Q. Where's your right arm?

A. I think it was on my radio.
Q. Okay. So you pulled it three

approximately?
A, Approximately, yes, sir.
Q. And the third time you felt a

sensation in your lower back?

A Yes, sir.

Q. Did you pull it any harder tha

A. No, sir. Just normal.

Q. Just'pulled it normal, as you
time?

A.’ Yes, sir.

Q. And it just didn't drop?

A. Didn't come up.

Q. Okay. The pin didn't come up?

A, Right.
' Q. And the engine stopped at this

139 A, _ The engine stopped.

78

when
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What did you do next?

I climbed over to the other side.

How did vou climb over? 1Is there a

brake platform?

A'
Q.
A,

Q.

we're talking about,

Yes. There's a walkway, catwalk.

N ————

On which car?

Oon the tank car.

——

s

All right.

Just so we can know what

let's put two cars right here.

You say this is the tank, okay? 1Is that fair?

was?

A.
boxcar.

Q.
were pulling

A.

Q'

.pulling?

A,

Q.

A.

Make that a little tank for my side.

All right.,

Yeah.

This would be the tank?

Do you remember what kind of car this

All right.

‘To the best of my recollection, it was

Well, let's say box. You

with your left arm -- hand?

Yes, sir.

Okay. Which cut lever are you actually

This one.

Can you draw -- can you draw it on here?

?his is on the tank car here.

a

4
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Q. Okay., Can you just point an arrow?
That's the CL, cut lever. Is that okay?

A. Uh-huh.

Q. Now, you say that you then -- the pin
didn't come up after pulling it threec tines.

A. Right.

Q. 'Did you tell the engineer anything?

A. .I.told him I had to cross over.

Q. Okay. And that meant for him not to do
anything?

a. Told him to sit still, I had to cross
over. .

Q. Then you ssed over the tank car?

a. Yes, sir.

Q. ?Esre's a platform there?

a. Yes, sir.

Q. And got on the other side?

A. Yes, sir.

Q. At any period of this time, did you
realize your back was hurting?

A. . Yes, sir. Felt -- I felt some pain in
it.

Q. When did you first feel the pain?

A. When I actually -- when it actually hit

ne wai after i pulled the cut lever.

- -
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Q. Did you feel it when you were walking
across the tank car?

A. Yes, sir.

Q. Was it real painful or just sort of a
pull? —

A. It was kind of a s%arp pain to start
witﬁ.

Q. Had you ever had that kind of pain
before?

A. No, sir, not like that.

Q. Didn't compare to any pain you'd ever
had before?

A. No, sir.

Q. All right. You got on the other side.

Where is the cut lever you were pulling on the other

side?
S ———

a. On the boxcar.

Q. Okay. And you'd also pulled that one
with your-right arm?

A, Pull -- I pulled -- not also. I pulled
that one with my right arm.

Q. Okay. Did you feel any problems pulling
that one?

A. Still -- about the same amount of pain.

Q. _ gll right. Now, how long did it take
. v

42
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you to pull that one?
A. The one on the boxcar came up the first
time.
Q. First time? Did you have to pull any --

ask the engineer to give you any slack far that one?

v

A, No. The slack was already in.

P—

—

Q. All right. And once -- when you pulled

that one, did the tank car go on back, or did it

stay -- was it stationary?
A. It was stationary.
Q. And you just told -- what did you tell

the engineer?
A, Go ahead.
Q. All right. You went ahead. And did you

then cross back over and throw the hoat switch?

A. Yes, sir. Came back up here to the boat
switch.
Q. Okay. How far, approximately, were you

from that boat switch?
A. Probably four, five, six car lengths.

Q. Where was Mr. Johnson during this time

period?
———

A. He was down on the boat.

Q. All right. When you say down on the

254} boat, was he cgown in the vicinity of the other
o

- . ———
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switch, or was he further down?
a. Further on down.
Q. Lengthwise, how far are you talking
about?
A. Approximately 20 car lengths.
Q. So the engine pulléd on -- pulled on up.
You went over and threw ﬁhe boat switch. And did you
tell him to come on back?
—_—
A. Yes, sir.
—
Q. When was the first time you told anybody
"about -- about your back hurting?
A. I guess it was about an hour to two
hours later. We took a break.
Q. And how'did it come up?
-A. I just mentioned that I needed to fill
out an accident report.
Q. Who did you mention that to?
A. Foreman.
Q.- Mr. Johnsaon?
A. Yes, sir.
Q. And what -- what did you tell him, just
orally?
A. More or less just told him that I felt
some pain in my back and that I -- that they keep

preaching safety, and they want the work done, and {4
Y

RSN R R 3 e e BETTSE PN




J

A4

38}

10

11

13

14

15

16

17

18

Terry L.

Patterson
84

more or less if you skin your finger, they want

vou -- want an accident report.

Q. Okay.

A. So I told him I was going to fill out
one. -

Q. Did you tell him Qhat had happened?

A, Yes, sir.

Q. What did you tell him?

A. Told him the cut lever on that tank car

wouldn't
and didn
butvthey
accident

Q.
wouldn't

Al

Q.

come up and I felt a little pain in my back
't know if it was anything serious or not,
holler- safety, so I was going to fill.out an
report.

Other than the fact that the pin
stay up --

Pin wouldn't come up.

Come up, was anything else wrong with

the cut lever as far as you could see?

A.

Q.

Not that I could see.

Did you pull any hafder than normal?
Did I pull any harder than normal?
Yes, sir.

No harder than I'm supposed to.

Now, what happened after you told Mr.

2547 Johnson about&the accident?
] s o
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A, Seemed like we had one or two more

industries to work, and we finished our work up and

then went in.

Q. Is it unusual to have to pull a cut
lever two or three times? —

a. I1f the car's worki;g properly, it should
come up the first time.

Q. But in your experience, have you had to
pull a cut lever more than once?

A. Can you rephrase the guestion?

Q. Yes, sir. In your experience, in your

ten-plus, 15-plus years as a carman, have you had to

pull a.cut lever more than once to -- to uncouple a
car?

A. On occasion.

Q. More than twice?

A. On occasion.

Q. Do you consider it defective if it

doesn't uncouple with the first pull?

A. Yes, sir.

Q. Do you report them?

A, Would I do what?

Q. Do you report those cars?
a. Sometimes.

Q.  .Sometimes not? 46
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A, Sometimes not.
Q. Did you report this car?
A. Not at that particular time.
Q. How did you determine that that was the

car you were dealing with an hour or so later? How

did you know that the -- the number you mentioned a

little earlier is, I believe =--

A, Because Lhat was where I made the cut to

load the boat back.

Q. GATX498207

A, Yes, sir.

Q. Well, just tell me -- maybe it's clear
to you -- how an hour later you would know that it

was the cut lever on GATX48920 was the cut lever that
you were pulling? Was there only one tank car --

A. There was only one tank car going back
on the boat, I believe.

Q. Okay. And this car was going to be set

off on the boat?

A. Yes, sir.

Q. And that was shown on the switch list?
A. Yes, sir.

Q. Did you have to refer to the switch list

to remember which car you were dealing with?

' Q. ';?believe I did.
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1 Q. Did you have a copy of the switch list,
2 as well, or would that have been with Mr. Johnson?
3 a. I don't recall if I had one with me or
4 not.
5 Q. A GATX car, what -- what kind of
6 material does that hold?
7 a. It's a variety of different things. I
8 don't know what was in that one.
9 Q. But it was a full tank?
10 A. I'm not sure.
11 Q. Do you know where it -- it originated
12 from --
13 A. No.
14 Q. -- for you to set it off on the boat
15 track?
16 A. I'm not. sure -- I don't understand the
17 ‘gquestion.
18 Q. 'Wéll, how did it get from wherever it --
19 you started that evening to where it was on the rear
20 ‘'of that -- that cut across?
21 | A. Esicame in the yard on -- on another
22 train, I guess.
23 Q. Okay. And you all had picked it up in
24 the yard that evening to set off on -- on the boat
25 | track? f 48
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a. Yes, sir.

Q. Would you have -- you or anybody else
have placed it in the train that you were handling
that evening to set it off on the hoat track?

A, Placed it in a particular place?

Q. Yes, sir. In other'words, you came to
the boat track from the Bunge track with that car in
your train; did you not?

A. Yes, sir.

Q. And at some point in that evening, it

had been hooked on to a train that your crew was

handling?
A, Yes, sir.
Q. Would you have made up that cut, that

train, to switch that evening?

aA. I particularly would not have.

Q. All right. Who would have?

A. I guess it would have been Mr. Johnson.
Q. Or yourself, or would it have just been

Mr. Johnson?

A, Mr. Johnson was working what we call
long field is what the foreman does on a reduced
crew, and he would have been the man furthest away
from me.

Q. Okay. So he would have made up the
[ . .
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: ou all went
train that evening in the yard pefore Y

"out to switch industries?

A. Yes, sir.

Q. Okay. And you wouldn't have
participated in the making up of that?

A. No, sir.

Q. would have been just him and the
engineer?

A. Not -- you're not -- I'm not clarifying
myself or you're not clarifying yourself, one of the
two of them.

Q. That's fine. You understand what i‘m
getting at, what I'm asking? At some point, somebody

makes up a cut of cars to take out to the industry te

either set them off or pick up some cars to bring
back to the yard, right?

a. Right.

Q. When you left the yard to go to tqr

Bunge track and then to the boat yard, somebaod

made up a cut of cars to take out there. Whe"

have done that?

a. Both of us together would hav K
~ i 2
train up. S -
—— /’/ ) ‘
/ ~ 4
Q. Okay. Would both of you a

handled the GATX c

ar that you attemptea\\\\\\\\ /
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that evening?

A. Would we both have handled it?

Q. Would one of you have handled it?

A, One of us could have.

Q. But might not have necessarily used the
cut lever? ;

A. Right.

Q. To your knowledge, had either of you had

any problems with the cars you'd handled that evening

:up to that point?

a. Noﬁ that T know of.

Q. When yau told Mr. Johnson an hour or so
later that you may have hurt your back on a coupling
car, were you -- did you go home that -- right away,
or did you go to the doctor, or what happened after

you reported it?

A, We were nearly finished with work. I

finished the shift out.

Q. Did you speak to anybody else other than

Mr. Johnson?

A. About what?

Q. About what Happened that evening?

a. The engineer and the yardmaster.

Q. All‘right. Who was the yardmaster? You

mentioned earlier it was a Mr. --
. L :
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a. Cotner -- -
Q. Cotner.
A, -- is who I -- I thought was the
'yardmaster.
Q. Well, you're sort of suggesting he may
not have been the yardmaster. ,Is there somebody else

. who may have been the yardmaster? To the best of

youf knowledge, who was the yardmaster you talked to

that evening?

A. I thought it was Bobby.

Q. Bobby Cotner?

a. Bobby Cotner.

Q. All right. Did -- did you tell him what

had happened? Did he ask you questions about what
happened?

a. Not really, other than filling out an
accident report.

Q. You;ve seen a couple of accident repérts
which the railroad has fﬁrnished your counsel. Have
you had a chance to look at the two accident reports?

A. Two accident veports?

Q. Well, one's a telegraphic report, and
the other one's -- do you re;all looking at those |
two?

52

.A. I don't recall looking at this one.
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Q. I'm not suggesting either one of them
are, but have you had an opportunity to look at those
two reports?

A. Oh. This one, that part I haven't.

Q. All right. Are eitherv one of those --
well, the one you're looking aé right now, the
four-page fill-in-the-blank, is that in your

handwriting?

a. Looks like it.

Q; Okay. Did you fill it out that evening?
A, Yes, sir.

Q. Who was with you?

a. Mr. Johnson.

Q. Anybody else?

A. I think that's all.

Q. ‘Did you fill out anything else, that you

recall?

A. No, sir.

Q. Is there something to make you question
whether Mr. Cotner was in fact the yardmaster?

A. Is there something in question?

Q. Yeah. I mean, you seem to have some
doubt whether Mr. Cotner was indeed the yardmaster
that evening.

a. ‘ ;well, there was some question, yes.
. o :

»
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i 1 . Q. all right. Why is there some question?
| 2 A. I'm not sure.
3 Q. Well, who else could have been the
4 yardmaster?
5 A; Edwin Smith. '
6 MR. SPIER: Tell him you heard it on the
7 tape.
8 THE WITNESS: Well --
9 MR. SPIER: Tell him.
10 THE WITNESS: Okay. I heard it on the
i1 ‘tape --
12 ] MR. SPIER: That's what he wants to
13 know.
14 ' THE WITNESS: -- that it was Edwin, but
15 we had had some dealings with Bobby Cotner.
16 BY MR. RICHARDSON:
17 Q. Okay. Who =-- who mentioned Edwin Smith
18 on the tape?
19 A, . I think i1t was me.
20 Q. Okay. So you're either wrong today or
21 you're wrong on the tape; it was either Mr. Smith or
22 Mr. Cotner?’
23 A, One of the two.
24 Q. And you think today it was Mr. Cotner? 54
25 A. Pfg not really sure, because -- can I

e
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explain myself?
Q. Yeah. Sure.
MR. SPIER: Sure. No one's stopping
you.
THE WITNESS: Edwin is the regular
vyardmaster.
BY MR. RICHARDSON:
Q. Okay.
A, Cotner works extra yardmaster. Now, it

was brought up that Edwin was there. Cotner was the
clerk, and if he's the clerk, he does -- he is there,
also, whether he's clerk or yardmaster. And itls
just hard to explain. I think Bobby was there
because he was the billing clerk that night.

Q. Now, were you offered medical attention

that.night?

A. Yes, sir.

Q. By either Mr. Smith or Mr. Cotner?

A. Yes; sir.

Q. Did you refuse it?

A. Yes, sir.

Q. Why did you refuse it?

A. At the time, I had three off days coming

up, and I thought I would just kind of give it a

chancq to reldx and let it heal itself, I guess.




|

N

ro

10

11

13

14

15

16

17

18

19

Terry L. Patterson

95
Q. Okaf. You had -- your\normal off days
were Tuesday and Wednesday; is that right?
A, Yes, sir.
Q. Why were you off Monday?
A, It was a holiday. -
Q. What holiday was i£; do you recall?
A. Let's sece. Let me think. May --1I
don't know.
Q. I don't know what it was.
MR. SPIER: Memorial Day. What, am I
crazy?
MR. RICHARDSON: You may be.
MR. SPIER: Memorial Day. Not Labor
Day. Labor Day in Soviet Union. Memorial Day 1in
America.
BY MR. RICHARDSON:
Q. Okay. Now, when did you first realize

that your back was really hurting?
A. To what extent?
Q. Well, when did you first seek medical

attention?

A. I believe it was the 7th of June.

Q. Okay. About a week later?

A. Yes, sir.

Q. ‘Qid you -- did you come back Thursday o6

x % %
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RECUSTERED PROFESSIONAL REFURTERS NDIl l l\j A‘L

UNIQ

VIRGINIA: IN THE CIRCUIT COURT SW M

THE CITY OF PORTSMOUTH

AT LAW NO. L-90-458

TERRY LEE PATTERSON,

PLAINTIFF,
vs.

CSX TRANSPORTATION, INC., a

Virginia Corporation,

DEFENDANT. ? ;)

S T I P ULATTION

IT IS STIPULATED AND AGREED, by
and between the parties through.their
respective counsel, th;t the deposition
of JERRY JOHNSON may be taken before
Linda Brasher, Commissioner, at 220

Park Place Tower, Birmingham, Alabama,

o7

* 220 Paik Place Tower ® Birmingham, Alabama 35203 @ Telephone (205) 2514200
. RTULQRQ THEDMN
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on the 26th day of February, 1991,
commencing at approximately 9:30
a.m.

IT IS FURTHER STIPULATED AND
AGREED that the signature to aﬁ&
reading of the deposition by the
witness is waived, said deposition to
have the same force and effect as if
full compliance had been had with all
laws and rules of court relating to
the taking of depositions.

IT IS FURTﬁER STIPULATED AND
AGREED that it shall not be necessary
for ény objections to be made by
counsel to any questions except as to
form or leading questions, and that
counsel for the parties may make
objections and assign grounds at the
timerf the trial, or at the time said
deposition is offered in evidence, or
prior thereto.

IT IS FURTHER STIPULATED AND

AGREED that notice of filing of

-

* 220 Park Place Tower ® Birmingham, Alabama 35203 @ Telephone (205) 251-4200

e ~ o~~~ - —




Foshee & Turner

uwmmmmmwmmms 4

10

11

12

13

14

15

16

17

18

BEFORE:

LINDA BRASHER, COMMISSIONER
APPEARING ON BEHALF OF THE PLAfNTIFF:

MR. HOWARD A. SPIER
Sams, Donato, Spier & Hastings
214 SE 13th Street

Ft. Lauderdale, Florida
APPEARING ON BEHALF OF TBE DEFENDANT:

MR. JOBN Y. RICHARDSON, JR.
Williams, Kelly & Greer

600 Crestar Bank Building
500 East Main Street

Norfolk, Virginia

ALSO PRESENT: Rick Roberts

Larry D. McClendon

I, Linda Brasher, acting as

®220 Park Place Tower ® Birmingham, Alabama 35203 @ Telephone (205) 2514200

1-800-888-DEPC S
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Commissioner, certify that on this

date as provided by the Virginia Rules
of Civil Procedure, and the foregoing
stipulation of counsel, there came
before me at 220 Park Place Towér,
Birmingham, Alabama, on the 26th day

of February, 1991, commencing at
approximately 9:30 a.m., JERRY JOHNSON,
witness in the above cause, for oral
examination, whereupon the follﬁwing

proceedings were had:
JERRY JOHNSON,

being first duly sworn, was examined

and testified as follows:

EXAMINATION BY MR. SPIER:
.Q. Sir, would you give us your
full name, please?
A. Jerry W. Johnson.
Q. Mr. Johnson, where do you

reside?

* 220 Park Place Tower ® Birmingham, Alabama 35203 @ Telephone (205) 2514200
1 QOO-RKRL.DFPO Cvern
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1 A. Cullman, Alabama.

2 Q. What is your specific

3 | address?

4 | A. 1114 Avenue A Southeast.

5 Q. How long have you lived in

6 Cullman?

7 A. Forty-two years.

8 Q. And is that how old you are?

9 . A. Yes, sir.

10 Q. Mr. Johnson, my name is
11 Howard Spier and I represent Terry

12 Patterson in his case against CSX

13 Transportation, Inc. If I ask you any
14 questions that you don‘t understand or
15 want me to repeat or it just doesn’t
16 seem clear to you, please simply ask me
17 to rephrase it or ask it a different
18 ﬁ wéy and I’'1ll be happy to. Is that all
19 right with you?
20 A. All right.
21 Q. Mr. Johnson, who do you work
22 for currently?
23 A. CSX Transportation.

® 220 Park Place Tower @ Birmingham, Alabama 35203 @ Telephone (205) 2514200
T_RONKRAKRKR. TR
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1 Q. And what do you do for that
2 railroad company?
3 A. I‘m an engineer.
4 Q. And how long have you held
5 the position of engineer? ‘
6 A. About two years.
7 Q. When you say you’'re an
8 engineer, is that the person who
9 operates the locomotive engines?
10 A. That’s right.
11‘ Q. Before you became an
12 engineer, what were you doing for that
13 railroad?
14 A. Switchman.
15 Q. And when did you cease being
16 a switchman for the railroad? Do you
17 know the approximate date?
18 A. Probably around June or July
19 of 1§88.
20 Q. And how long did you hold the
21 position of switchman before that?
22 A. About twelve years.
23 Q. Did you obtain the rank of

220 Park Place Tower ® Birmingham, Alabama 35203 @ Telephone (205) 251—4200
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promoted conductor at some point?

A. Yes.

Q. What is the seniority date of
your conductor’s seniority?

A. September of 1979.

Q. From 1979 to June of ‘88,
what percentage of the time did you
work as a conductor versus being a
switchman, can you give us an idea
about that?

A. No, not really, not accurate.

Q. Toward -- well, in 1988 from
January to June of '88, take that
period of time, did you spend more time
as a conductor or as a switchman?

A. Well, first part of ‘88 I was
in the engineers training program, and
then it went for about four weeks thére
I was working a foreman‘’s job.

Q. When you say foreman, what is
that position?

A. Same thing as conductor.

Q. All right. Now, let’s try to

63
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get some definitions here if we can.

Tell us about what a switchman does for
the railroad.
A. He switches boxcars.

Q. Man on the ground who throws

switches and so forth?

A. (Witness nods).

Q. - Are you shaking your head yes
or no?

A. Yes.

Q. I would ask you that you try

to articulate an answer =--

A. Okay.

Q. -~ because otherwise the
court reporter can‘t get it down.

A. All right.

Q. And the job of a conductor,
Yyou called that position a foreman.
Expléin that job to me just a little
bit.

A. Well, the foreman, he makes
sure that, you knoﬁ, everything is done

and done right. He’s, more or less, a

r

®220 Park Place Tower ® Birmingham, Alabama 35203 ® Telephone (205) 2514200
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Q. In the early months of 1988,

were you assigned to any particular

location to work for the railroad, any

yard or any particular area?

A. I was working in Oakworth or

Decatur.

Q.  Is Oakworth and Decatur the

same place?

A. Yes, sir.

Q. Is that where CSX has a
vyard?

A. Yes, sir.

Q. And during this time period

in the weeks and months before May of
1988, what kind of work were you

doing?

A, I was working what they call

the river job.

Q. And what did the river 3job
consist of, Mr. Johnson?

A. Working industries on the

Tennessee River.

65
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F
1 Q. During the time that you were
2 working the river job, did you have a
3 crew assigned to you?
4 A. Yes, sir.
5 Q. And was Mr. Patterson.part of
6 that crew?
7 A. Yes, sir.
8 Q. When Mr. Patterson worked
9 with you, what job did he hold?
10 A. He was our footboard man,
11 switchman.
12 Q. Who else would have been
13 assigned to you on a routine basis
14 during that period of time?
15 A. Glenn Williams, he was the
16 engineer.
17 “ Q. Anybody else?
18 A. No, that’s it.
19 ‘Q. So you had three people
20 assigned to that job including
21 yourself?
22 A. | Yes, sir.
23 Q. How would you get your

66
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instructions as to what you would be
doing on a daily basis?

A. From the yardmaster.

Q. And let me ask you this, what
shift were you assigned to duriﬁg these
days?

A.  -Second shift.

Q. What are the hours of the
secaond shift, Mr. Johnson?

A. Well, then starting time was
four o’clock railroad time.

Q. Is that to be distinguished
from civilian time?

A. Three o’clock regular time.

Q. So three o’clock on the

watch, but four o‘’clock railroad time?

A. Yes, sir.

Q. And that went until when?
A. Twelve.

Q. Midnight?

A. Yeah.

Q. And who was the yardmaster

assigned to that particular shift at

61~
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the Oakworth or Decatur yard?
A. Bobby Cotner.

Q. Take me through, if you

could, a typical day or a second shift

day when you would come to work and get

your instructions, how does that work?

A. What, the instructions or

what we did?

Q. Well, how do you get lined up

to do your work?

A. The yardmaster, he gives us a

list of cars that’s needed and c¢ars

that’s to be pulled at-the industry.

Q. " What is that list called, Mr.
Johnson?

A. Switch 1list.

Q. And would he directly give it
to you?

vA. Yeah.

Q. And the switch 1list would
tell you what, specifically?

A. What cars was needed and what

cars was to be released from the

* 220 Park Place Tower ® Blrmmgham Alabama 35203 e Telephone (205) 2514200
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1 plants.
2 Q. At these various industries
3 along the Tennessee River?
4 A. That’s right.
5 Q. After you would get tﬁe
6 switch list, what would you typically
7 do next?
8 A. We’d go out in the yard and
9 build our cut or train or whatever to
10 go to the river.
11 Q. So the cars that needed to go
12 to the river and sitting in the yard
13 and you‘’d have. to bring them together
14 and couple them up?
15 A. That’s right.
16 Q. And you would supervise that
17 as the conductor?
18 A. That’s right.
19 Q. After you’d get your cars
20 assembled in the yard, what would you
21 do next?
22 A. Go to the river track.
23 Q. And start spotting these at

]
)

9"
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the various industries?

A. Yes, sir.

Q. All right. Let me take you
to the day of May 29th, 1988, if I can.
Obviously, that’s the date we ailege
something occurred to Mr. Patterson.
Were you working the foreman'’s job at
that time?

A. - ‘Yes, sir.

Q. And were Mr. Patterson and
Mr. Williams your crew members?

A, Yes, sir.

Q... And were you working the
second shift during that period?

A. Yes, sir.

Q. Do you recall building a
train in the Decatur or Oakworth yard

during that time?

A. Yes, sir.

Q. And who was the yardmaster?
A. -~ Bobby Cotner.

Q. Did you receive a switch 1list

for that train that you were building?

220 Park Place Tower ® Birmingham, Alabama 35203 @ Telephone (205) 251-4200
1-200.2° “DFPO
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A.
Q.
list, Mr.
A.
Q.
list?
aA.
Q.
time?
A.
Q.
A.
Q'
a.

Q.

Yes, sir.

Have you seen that switch
Johnson, recently?

No, sir.

Do you keep a.copy of that

No, sir.

You did receive a copy at one

Yes, sir.

What did you do with it?
Threw it away.

Is that routine for you?
Yeah.

Do you know whether or not

the railroad saveé its copy?

aA.

Q.

I don’t know.

Well, let me ask you this,

are there duplicates and triplicates

made of the switch list?

A.

Q.

I don’t know.

Do you share that switch 1list

with your crew members?

71
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or do you
A.

Q.

Yes, sir.
Do you give them a hard copy

just show them what it is?

. They get a copy.

Does that inc;ude the

engineer and Mr. Patterson?

aA.

No, sir, just Mr. Patterson

or the helper.

Q.

And on this day, May 29th,

1988, what job was Mr. Patterson

assigned?
A.
Q.
a.
Q.
duties on
A.
duties?
.Q.
day?
A.

footboard

Q.

Y-201.

That’s the job number?
Yes, sir.

And what were his specific
that day?

What was his specific

What was his job title that

He was helper or switchman or

mane.

Okay, we’ve got all sorts of

* 220 Park Place Tower ® Birmingham, Alabama 35203 ® Telephone (205) 2514200
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names for these fellows. All right.
And can you tell us anything about the
train that you assembled in the Decatur
or Oakworth yard?

A. It was just like any.;ther
day. |

Q. Do you know what kind of cars
were in your consist?

A. It was grain hoppers,
boxcars, tanks, and that’s just about
it.

Q. All right. Did you
participate in the gssembling of the
cars in the Oakworth or Decatur yard?

A. Yes, sir.

Q. In the course of assembling
the train to take out of the yard and
bring it to the industries, do you
perform any kind of inspection on these
cars? Are you required to do that as
conductor or does that belong to
someone else?

A. You mean like a -- what kind

73
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of inspection are you talking about?

Q. Well, I don’t know.

A. Visual inspection?

Q. Any inspection.

A. Yeah, visual inspectian, vyes.
Q. And what are the things that

you’re looking for during the visual
inspectioﬁé

A. Brake rigging dragging or
tanks leaking or hopper doors open,
grain falling out, stuff like that.

Q. Do you recall anything
unusual about the cut that you put
together at the Decatur yard on that
occasion?

A. No, sir.

Q. Okay. In building the train
that was going out to the industry on
that occasion, were you required to
couple up certain cars to other cars?

A. Sure.

Q. And was there anything

unusual about that activity at the yard

* 220 Park Place Tower ® Birmingham, Alabama 35203 ® Telephone (205) 2514200
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1 at that time?
2 A. No, sir.
3 Q. Did you come across any cars
4 | that were, for some reason or another,
5 unable to be coupled up?
6 A. Not to my knowledge, no.
7 Q. In addition to coupling cars,
8 did you also have to uncouple cars to
9 build your train?
10 A. Yes, sir.
11 Q. At the yard?
12 A, Yes, sir.
13 Q. Was there anything unusual
14 about that during that time?
'15 A. No, sir, not to my knowledge.
16 Q. Did you have the occasion
17 while building your train at the
18 Decatur yard to uncouple cars and pull
19 on various cut levers in order to do
20 that?
21 A. Sure.
22 Q. And was there anythiné
23 unusual about that experience that you
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remember on that day?

A. No, sir.

Q. Just for the sake of clarity,
tell us how you would normally,
usually, or customarily( if you“will,
operate a cut lever in order to
separate a car from another car. How
is that done, Mr. Johnson?

A. Pull a lever.

Q. And where is this lever

situated?

A. It’s on the end of the car.

Q. All right. And you just .pull
itz

A. Just pull it.

Q. On occasions during your

experience with the railroad as a
switchman or a conductor, have you
expefienced where you’d pull the cut
lever and it wouldn‘’t work?

A. Yes, sir.

Q. And from time to time do you

then pull it again for the second or
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third time to try to get it to work?

A. Yes, sir.

Q. . 'Is that rather routine for
switchmen and conductors?

A. Well, it is for me.

Q. How many years have you been
out there working in that capacity?

A. About twelve years.

Q. As a switchman or a
conductor, are you sufficiently
experienced and schooled in knowing how
to distinguish defects in a cut lever?

A. Sure.

Q. Have you had the occasion to
take cut levers and knuckles apart and
so forth?

A. Knuckles.

Q. Do you know what, if any,
involvement Mr. Patterson héd in the
building of the train that second shift
on May 29th, 1988?

A. You mean what was he doing?

Q. Was he part of that activity
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or did he have other things to do?

A. Yes, sir, he -- like I said,
most of the time it was just standard
stuff. Usually I made the air on the
cuts and he was switching the cars in
different tracks and I was aligning the
switches.

Q. How were the both of you
communicating with each other?

A. Radio.

Q. And how were you all
communicating with the engineer?

A. Radio.

Q. Okay. Did there come a time
that you left the yard --

A. Yeah.

Q. -- and off to the

industries?

A. Yeah.
Q. How far a trip is that?
A. I would probably say three or

four miles, maybe five.

Q. Now, during that period in

|
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1988, were the industries rather busy,
to your knowledge, along the river?

A. Well, about average. I mean,

like, during the fall months it might
be a little heavier on the account of
soybeans coming in and stuff like that.

Q. Can you give us an idea, Mr.
Johnson, what industries that you would
work along the river?

A. Well, do you want them in the
way we worked them, the way they lined

up to be worked, the way we worked them

or just right off what --
Q. I think it would be probably

better if you would tell us in the

sequence in which you worked them. ;

A. That we worked them? i
Q. That’s right.
A. Probably the barge, which was

-- well, the boat, and then probably

Bunge.
0. That’s another industry?
A. Yes, sir, and then Con-Ag.
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Q. Con-Ag?

A, Yes, sir.

Q. Anybody else?

A. And sometimes Jim Dandy.

Q. Anything else that yoé can
recall?

A. No, that’s all.

i Q. This Champion, what is that?

A. That’s the barge.

Q. So the barge would be ttlLe
first industry worked?

A. Yeah, most of the time, yeah.

Q. Do you know whether c¢u this
occasion you worked the barge first?

A. I’m sure we did.

Q. And do you recall sitting
here todéf what kind of cut you wanted
to p;ace on the barge? Give us the
best description that you can.

A. You mean what cars were on
the barge?

Q. What were you going to put on

. L
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1 A. Well, we were going to put
2 eight cars.
3 Q. All right.
4 A. It would consist of probably
5 tanks, boxes, sometimes;wood raéks, but
6 not that often.
7 Q. How many tracks go on to this
8 floating barge?
9 A. Two.
10 Q. And is there any requirement
11 as to what track you’re going to use on
12 the barge or do you use them both?
13 A. We use them both.
14 Q. Why do you use them both?
15 A. To balance the barge.
16 Q. Once this barge is full with
17 cars, the barge would then go on down
18 the river?
19 .A. Well, not that minute after
20 it’s loaded and all. Later on it does,
21 yvyeah.
22 Q. What track do you come in on
23 to the industries in order to work these
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various tracks or industries?

A. River track?

Q. Excuse me? _

A. River track? |

Q. Is that the main track coming

in, is that called the main line?

A. Well, it’s called the main
river track.

Q. And how, for example, do you
get your train frdm the main river
track ultimately to these two barge
tracks? Can you take me through tﬁat
sequence of events?

A. Do what now?

Q. . HBow do you get the cars that
you want onto the barge from the main
river track, how is that maneuver |
made?

A. Well, first you cut your
engines off and pick up idler cars.

Q. What are idler cars?

A. Spacers to keep the weight of

the locomotive off, I guess, a bridge

r
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or off the barge.

Q. Is that because the
locomotive weighs much more than these
other cars?

A. Yeah.

Q. So the idler car is going to

spread from the other cars?

A. That’s right.

Q. All right. Then what do you
do?

A. Then you pick up the cars

that you’re going to put on the barge,
kind of -~ well, like, if you’ve got
eighﬁ cars, you might put two on one
side and then four on the other side
and put two on, you know, kind of

balance it out so it won’t flip over.

- Q. So you want to avoid flipping

the barge over?

A.  That’s right.

Q. Do you know whether or not
these cars are empty or loaded?

A. Well, yeah.

r
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1 Q. What tells you that, if

2 anything?

3 A. Well, most of the time you

4 can tell. You know, like, usually

5 “ boxcars go on empty, taﬁk cars are

6 loaded, and if you’ve got wood racks,
7 they’re empty or =-- well, I say =-- if
8 they’‘re

9 loads they go in loads.

10 Q. When you begin to work the
11 barge job I’11] call it, what are your
12 responsibilitiesf Take me through that
13 | first, what do you do customarily?

14 | A. Well, usually what I do, I
15 work the barge end simply because -- I
16 don’t know, I‘’'m not saying that I know
17 u that much more about it, but some

18 people, they get kind of scared about
19 working it.
20 Q. So you position yourself
21 where?

22 A. On the barge.

23'“ Q. On the barge. All right.

y"
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And how about Mr. Patterson, where
would he position himself?

A. He would be on the main line,
or I say main line, river track.

Q. And the engineer remains in
the engine?

A. Yeah.

Q. Who directs the movement from
the main line or river track to the
barge?

A. Well, after the -- say the.
helper, he gets across the road
crossing, whoever’s on the barge track.
In this case, me.

Q. So you would have radioed the
engineer back?

A. Yeah.

‘Q. Are there switches to be
thrown in .order to get cars from the

main track or the river track to the

barge?
A. Yeah.
Q. And can you tell us about how
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1 many switches have to be lined up in

2 order for your engineer to make that

3 particular move?

4 A. Well, all riéht, if you‘’re
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