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IN THE

Supreme Court of Appeals of Virginia
AT

RICH~IOND.

WILLIAJ\II C. GLOTH, Appellant,.

v.
~IARJORIE

S. GLOTH, AND THE CITIZENS NATIONAL
BANI( OF ALEXANDRIA, VIRGINIA,
TRUSTEE, Appellees.

PETITION FOR APPEAL AND SUPERSEDEAS.
To the Honorable Judges of the Supre1ne Co·urt of Appeals
of Virgina:

Your petitioner, "VVilliam C. Gloth, respectfully shows unto
your Honor that he is aggrieved by decree of the Circuit
Court for Arlington County, Virginia; entered on the lOth
day of July, 1928, in the chancery suit therein pending, in
~'1 hich he was the plaintiff and his wife, I\farjorie S. Gloth, and
the Citizens National Bank. of .A.lexandria, Virginia, Trustee,
were the defendants. The decree complained of sustained a
demurrer filed hy the defendant, 1\'Iarjorie S. Gloth, and dismissed the bill filed by your petitioner.
·
A duly certified transcript of the record in said suit is herewith filed and asked to be taken as a part of this petition, in
which the errors herejnafter complained of appear.
The facts:
1. The appellant and peti"tioner, ~Iarjorie S. Gloth, were
married about the year 1912; one son was born to them about
fifteen years ago.

2. Your petitioner has heen a practicing aUornev and
Commonwealth's attorney for .A.rlingion County for _a· num-
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her of years last passed and had accumulated considerable
real estate in association with certain partners, the title being taken in their joint names; and your petitioner's wife had
conceived a greatly exaggerated idea of his means, as well as
his income.
. 3. That owing to temperamental infirmities, and her'' golddigging" and nagging propensities and other breaches of
marital duties, set out at length in the bill (Tr., p. 2-3), but in
no way involving her chastity, he was compelled in self protection to abandon the matrimonal domicil in September,
1925, although he continued thereafter to furnish her and
their son an ample support,· and paid all of the bills made
by her at stores.
4. That in May, 1926, while he was·engaged in a campaign
for reelect! on as Commonwealth's attorney, facing much well
organized opposition, she, in order ·to intimidate your petitioner filed a. bill for diYorce a 'mensa against your petitioner
on the ground of desertion asking alimony and support of
her child and a divorce a 'mensa; and by means of false reports involYing his good name, his morality, and his standing in the community, and threats to give furtl1er publicity
thereto, and threatening destruction of his property and
:financjal status, all set out in detail in the bill (Tr., p. 2-5), so
overcame and subdued the will of your petitioner that he was
fraudulently coerced into offering no evidence to justify the
abandonment stated in the bill, and to sign a contract to con. ver to her absolutely, extensive real estate owned by him and
acctnired though his individual and unaided efforts; to make
a will forthwith leaving her absolutely one-third of. his entire esta.te, real and personal, with a proviso that if he should
subsequently change it during her life or prior to her marriage that she should be entitled at once to sue for a recovery
·from him a full one-third of all of 4is property; agreeing
. that he should pay to her w·eekly until she should remarry
t.he sum of $50.00 per "reek for the support of herself and.
Jwr son; to deposit with the Citizens National Bank of Alexandria,. Virginia, securities to the value of $10,000 to s·ecure
snid weekly instalments, with the power to sell in event of
default; and further provisions requiring- additional security
to be so deposited in event of the shrinkage in value of any
of those deposited; that the court in the pending divorce proc-eedings should be asked to ra.tify this settlement in its
entiret.y and
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''to direct the payment of the said sum of fifty <lolla.rs per
week $ ~. «< to ·the party· of the second part, and that
nothing herein contauied or contained in the instrument creating the trust herein provided for shall affect the right o.r
be taken to be in lieu of the right of the party of the second
part (the wife) to seek the atid of the courl to enfrJrce sa!d
tJaJJnwnts should the same b.e in arrears, or to seek the md
of the court in enforcing any of the provisions of said trust
if and when necessary." (Tr., p. 23.)
That laboring under said duress and fraudulent efforts,
the said agreement was submitted to the court and by it rati:fied in the same decree that awarded the said wife a divorce
a m.ensa, in the following terms:

'' * * * and it appearing to the court that the parties
plaintiff and defendant have li\c' "" =ll< entered into an agreement for a weekly allowance from the defendant to the plaintiff for the support of herself and infant son of said parties,
and for the settlement of their property rights, and in lieu
of the respective rights of the parties plaintiff and defendant to dower and courtesy, and. to share in the distribution
of the estate of the other, and it appearing further that they
had jointlv executed as ·provided for in the property settlement contract and deed of trust conveyed certain property
to the Citizens National Bank of Alexandria, Virginia., for
the nurpo~es sP-t forth in said agreement and property settlement, copies of which property settlement, contract and deed
of trust have been filed in this cause as Exhibit A and B, regpectively with the deposition of plaintiff. It is hereby adjudged, ordered and decreed that the same in its entirety be
and it is hereby ratified and confirmed and adopted as and
made a part of this· decree as fully as if 'vritten out and incorporated herein; and it is further adjudged, ordered and decreed that the defendant pay to the plaintiff the weekly sum
of fo.rty dollars per week beginning May 16, 1926, and fifty
dollars per week from and after J nne 28, 19.26, as provided
for therein, and that he convey to .her the property contracted therein to be conveyed to her, and that l1e carry out
and perform all further and o"ther provisions and conditions
of said contract and property settlement * * * And it
js further ordered that this cause be -removed to the stet
docket but leave js reserved to the parties or either of them
to make appli~ation to tl1is court for such further orders as
are authorized by law.''. (Tr., p. 39.)
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The bill charges specifically that none of the property
owned by the p1a1ntitr then or no\v, ·involved in· sa.Ld. settlement or decree was ever the property of his wife or was
accumulated as the result of her efforts, but was aU the results of his own unaided labor and toil. (Tr., p. 16, Par. 34.)
It further alleges that notwithstandn1g these frauds upou
him, he complied with all the terms and conditions of said
contract and decree until ~larch 7, 19~8, when he \vas confronted with tmimpeachable evidence, set forth in the bill of
the unfaithfulness of his \vife to her marriage vows and oblig·ations subsequent to said decree on various occas10lls and
in public places with a young man greatly her junior, upon
whom she had lavished the funds being supplied her by your
petitioner for the support of herse1f and the support and
maintenance of their infant son. And that she finally had
been caught flag·rant delicto in- that regard in the presence
of at least five eye \vitnesses rn one of the public parks of
the city of Washington; had been ·-there charged with the
offence to her face, and she, without denying her guilt, had
fied in shame, taking her paramour \vith her; and that later
in the evening of the same clay your orator on his return
from Richmond was feloniously shot clown by her when he
sought an interview with I1er touching these matters. And
that she was at the time of filing the lJill under indictment by
the grand jury of Arlington County for this offense. Since
the bill was filed she has been tried before a jury on this
charge and convicted of a felonious assault. Motions for an
appeal ha.ve been overruled and she is now on bail awaiting
the outcome of efforts to secure a new trial. The bill further
shows that. by reason of these matters vour orator had refused to pay· further instalments of ali~ony under said decree; and that the trustee had advertised the securities for
sale at the request of your ora tor's 'vife.
The hill prayed an injunction to said sale tJMtdente rite;
an annulment of said contract and decree for alimony so far
as it had not. been performed, for a declaratory judgment in
respect to his right to make a will otherwise than as provided
for in said contract. and for general and special relief. (Tr.,
p. 17.)
.
Judge Brent, having died shortly lJefore this bill was filed,
it was preRented, after clue notice, to .Judg·e Fletcher of an
adjoining circuit. Counsel for the. defendant's "rife appeared before Judge F1etc1wr and after demurring to the
hiil, argued the same at great length. An entire day was
consumed in the oral argument. Practic;ally all of the au-
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a~ment being there presented

also. At the conclusion of this argument, Judge Fletcher
promptly awarded a preliminary injunction. This was subsequently enlarged ''until the further ·order of the court". The
defendant did not apply for a dissolution, or answer the bill,
and it stood taken for confessed until the term in July.
At the term the defendant filed a second demurrer and
after further argument this demurrer was sustained by
Judge Howard '\V. Smith of the Corpora.t~on Court of the City
of Alexandria, who, in the meantime, had been designated to
hold the Arlington County Circuit Cour.t pending the app_ointment of a successor to Judge Brent. The grounds of
demurrer relied on in the final argument were as follows (Tr.,

p. 44):
1. 'rhat the decree attacked in the bill is not one ''for alimony but is a deere confirming a contract and property sett.Tement voluntarily entered into between said William C.
Gloth and said :Marjorie Schneider Gloth' '.
2. Insofar as the aforesaid decree confirms the said property settlement behveen the said vVilliam C. Gloth and the
said ~Iarjorie Schneider Gloth, the same is t·es adj-udicata.
3. The bill * *
a final judgment *
maintained.

·x.

constitutes a collateral attack upon

* * and for that reason cannot be

4. It is apparent upon the face of the record that said
'\Villiam C. Gloth is $800 in arrears in the payment of the alimony * * •ii< provided for in said property contract and
settlement, and hence is in contempt of court.
5. 'l'hatas said bill has been filed and treated as a petition
and cross bill in said divorce suit, pending· in this court, in
accordance 'vith the prayer of the bill for injunction, the
court is without jurisdiction to determine in this divorce suit
the matters set forth in said injunction bill.
6. That the decree entered on the 7th day of July, 1926,
divorcing the saic11Vfarjorie Schenider Gloth a m.ensa et thoro
from the said petitioner is final and a conclusive crimination
of him as violating his marraige duties; that he is in court
with unclean hands and this being- so a court of equity will
not entertain any matter of recrimi~ation by him in said
divorce suit,
nor grant any such relief as prayed for hv him.
'
~
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7. That said divorce decree finally fixed her status • •
, She cannot be compelled to become reconciled * * * the
court has jurisdiction 'to grant her an absolute divorce, but
has no jurisdiction to set aside :said divov,ce ·decree for
any sub~equent events~
8. That the rights of the parties under said contract of
June 2, 1926, especially after same had been ratified, confirmed and adopted as a part of and by the said divorce decree, became fixed, and this court has no jurisdiction to alter
same, because of ~ny subsequent events.
9. That said bill for injunction or petition asks the court
. to construe said contract and trust deed, and enter a declaratory judgment as to the rights of the parties under said
contract and trust deed in pursuance of V. ()ode, Sec. 6140-a,
thus recognizing the validity of the said contract and trust
deed, and causing said bill or petition to be repugnant, and
the prayer for injunction is in violation of Va. Code, Sec.
6150-f.
10. That the rea.sons ana conditions for the execution of
said contract and trust deed, set forth in said injunction bill,
·but not embraced in said contract and trust deed, are no part
thereof, and cannot become a part thereof without violating
the ru!e that no written instrument can be varied, altered or
added to by parol evidence.

11. ·That the alleged shooting of said petitioner, William
C. Gloth, can be no cause for affecting nor enjoining the enforcement of said ·contract and trust deed in this or any
other proceeding.
12. Because the said William C. Gloth has been guilty of
laches and the status quo existing at the time of the execution of the contract and Deed of Trust has changed and can
never be restored.
The action of the court in sustaining the demurrer is assigned as error.
Judge Smith filed no written opinion nor did he undertake to discuss the various grounds of demurrer seriatim.
We will, therefore, here discuss each of the grounds assigned.
I. That the decree attacked is not a decree for alimony,
but is a property settlement.

W.
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We submit the decree attacked in the bill was one for alimony.
Alimony is defined in 19 C. J., page 201, as:
"The allowance required by law to be made to a wife out
of her husband's estate for her support, either during a
matrimonial suit or at its termination, wher~ the fact of marriage·is established and she proves herself entitled to a separatQ maintenance."
Like definitions could be quoted indefinitely. It is true the
contract recites that the parties ha.ve agreed to accept this
settlement and the provisions for her hereinafter made in
lieu of her dower and of her distributive share in the estate
of the party of the first part in lieu of alimony. But it further
stipulates tha.t. these monthly payments ~shall be paid by the

week
''.. • • for the maintenance and support of herself and of
the infant child of the said parties, which payment is to be
in, full and in lieu of all allowances frw clothing and other
necessaries for herself and the son of said parties except that
the party of the first part in addition thereto in the event
of unusual or protracted illness * * * either for the
party of the second part or for the son * * · * ·a.grees
to pay any and all such expenses when notified;''

and contained· a further stipulation that in the pending divorce proceedings the court should be asked to
"ratify and confirm this· property settlement in its entirety
and to direct the payment of the said sum of $50.00 per
week * * * and that nothing herein contained or contained in the instrument creating the trust herein provided
for shall affect the right or be taken to be in lieu of the right
of the party of the second part to seek the aid of the court
to enforce said payments should the same be in arrears or
to see~ the aid of the court in enforcing any of the provisions of said trust if and when necessary. H
The decree itself, as we have already seen, ''not only ratified and confirmed and adopted" and made this contract "a
part of this decree as fully as if written out and incorporated
· here·in'' but further
·
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''adjudged, ordered and decreed that the defendant pay· to
the plaintiff the weekly s·un~ of $50.00 per week f'ro·m and
after J·une 28, 1926, as provided for therein, and that he convey to her the property contracted therein to be conveyed to
her and that he carry out and perform aU further and other
provisions and conditions of said contract and property settlement,''
and as further showing the retention of the power to enforce this. decree or to modify it, provided:
"It is further ordered that this cause be removed to the
stet docket, but leave is reserved to the parties or either
of them to make application to this court for such further orders as are authorized by law."
We thus see that the contract specified that this fund should
be paid for the maintenance and support of the wife and
son. The character of a contract is fixed by its provisions
and not by what the parties may call it. This contract and
decree are both clearly ·within the definition of alimony. That
it was not intended.that the power of the court to enforce
the payments should be waived, and this is the test, is shown
by the provisiqn of the contract that
"nothing l1erein contained ~ * * shall affect the right,.
or be taken in lieu of the right of the party of the second
part to seek the aid of the court to enforce said payments
or * * * in enforcing any of the provisions of said trust,
if and when necessary,"
so that it not only comes within the definition of alimony,.
but it is expressly stipulated that none of the rights of the
wife incident to alimony should be either affected thereby or
that they should be taken jn lieu of those rig-hts. That no
such rights were ·waived by the court, but its jurisdiction
maintained is expressed on the face of the decree itself by
not only making the contract a part of the decree but by directing ''that the defenclanf pay to the plaintiff'' the. 'veekly
sums "as provided for therein", thus carrying not only· the
time of payment but the amount and purpose of the payments into the decree and further directing that he cOI~vey
to her the property directed therein to be conveyed to her,
and that he carry out and perform all further and other provisions and conditions of the said contract and property set-
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tlement. Not content with this, it further ordered that the
cause be re1noved to the stet docket with
''leave reserved to the parties or eithe1· of thern to 1nake application, to this co~~trt for such further o1·de1·s as are authorized bylaw,''
It is hard to conceive how the right to these payments as
alirn.ony, and the jurisdiction of the court over them as such,
could have been more explicitly stated and reserved oy the
parties in making the contract or by the court in giving effect to that agreement.
The counsel for the appellee, in their arguments before
both Judge Fletcher and Judge Smith, under this assignmen, cited and relied on both JYloore v. Cndchfield, 136 Va.
20, and Barnes v~ .A1nerican Fert·il,izer Co1npany, 144 Va.
692.

The decree in JJti oore ·v. C'l"tdchfie.ld merely
"ratified and approved in all respects a settlement made by
the parties after reciting tha.t all property interests and alimony have been fully settled and agreed on.''
There was in that case no decree reqttiring the defendant to pay anything to anybody except some attorneys fees
. and no reservation of any right to compel compliance \vith
the terms of the eontract.
The court below, as well as this court, very properly held
that that was not a decree for alimony, but the ratification of
an agreement between the parties ''in lieu of alimony'' saying ar,qu.endo :
'~ r:rhe decree of divorce from bed and board separating the
wife from the defendant here does not undertake to direct
thnt the husband shall pay the wife alin~o·ny. There is no alimony awarded or allowed the wife. The fact that the court
approved the agreement made between the parties partly -in
lieu of alim.ony does not make the order of the court a decree for alimony. There is nothing in that dec.ree that can
~ive it the force and effect of a judg·ment against the husband
for the amounts agreed by him in the contract to be pafd to
the wife, a result that follows from the usual decree ordering
the payment of alimony.''
·

It thus appears that the very elements which the court
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stressed in that case as showing thatit was not a decree for
aliminy are the very elements which are present both in the
contract in this case and in the decree itself, and which sho,vs
quite conclusively that it was the purpose of the draftsman
of the contract and the decree in the present case (manifestly the counsel for Mrs. Gloth), to avoid· the very result
which was arrived at in Moore v. Crutchfield, namely, that
in Ill oot·e v. Crutchfield the ~ourt wns without power to enforce -the payment of the instalments agreed on, whereas in
t.he case at bar this right was expressly reserved by the
parties as unaffected and the court gave effect to it by specifically directing the payment of the sums to be paid, and reserving the right to decree further in that regard.
A comparison of the language of the decree in the l\{oore
case with tl~e language used in the present case shows striking similarities, as well as striking dissimilarities, and leaves
hut little doubt that the draftsmen of the contract and of the
decree in the instant case had .before them the language of
the Court in l.Jiloore v. Crukhfield and that in l1is departures
therefrom he did so intentionally and to void the very results
reached in that case.
In the contract in the instant case the agreement is for a
weekly allowance from the defendant to the plaintiff "for the
support and maintenance of herself and of the infant child
* * · * which tJa.y'lnent '(sic!! not agreement to pay, but
only payment) is to be in full and in lieu of all allowances
for clothing and other necessaries for herself and the and·
of the parties"~ Thus safe-guarding it against the construction that the mere agreement to pay should discharge the
l'ights of the plaintiff. This is emphasized by the further
agTeement that the court should be asked to ratify and direct
the payn~en,t of the said sum of $50.00 per week, and that
nothing
"herein contained * * * shall affect the right or be
taken in lieu of the right of the party of the second part to
seek the aid of the court,'' etc.
These provisions were evidently inserted in said contract
by the able attorney then representing the wife, wholly in-

nocent as they then were, as well as your petitioner was, of
any probability of such lapses from the straight and narrow
way as this record now shows; for the very purpose of preserving to this provision for weekly payments its character
of a.lim,ony, making it unnecessary to appeal to any other tri-
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bunal or to institute any other suit in event default was made
iu such payment.
It thus appears that Moore v. C'l·utchfield furnishes no comfort to the appellee here, but dest.roys her contention.
. The case of Barnes v. A·met··ican, Fertilizer Company, 144
Va. 692, decided by the Special Court of Appeals h·as even
less application to this case than ilfoore v. "Crutchfield. It
involved merely the questions ·whether a decree confirming ·a
settlement of property rights between husband and wife in
anticipation of a divorce a men,.sa was beyond the jurisdiction
of the divorce eourt, and second, whether the subsequent
anuullment by the court of the divorce following a reconcilation between the parties had the effect of annulling the
property settlement 'vhich had been previously fully performed, and restored to the husband title to the property
previously vested in the wife; and, third, whether such a
decree was subject to collateral attack by third parties who
made no eharge of fraud or collusion between the original
parties. These queries were all answered in the negative,
though, as will be later emphasized in another connection, it
was there recognized that at a common law the equity courts
have jurisdiction of alimony independent of the statute and
as a.n incident of divorce from ·bed and board, based upon
the doctrine that such a divorce does not terminate the marriage relation, nor the duty of the husband to maintain and
support his wife, nor the duty of chastity of each to the other.
The latter case qu9tes the statement quoted a;bove from
ll:l oore v. Cr·ntchfield to the effect that a divorce confirming a
settlement but not directing its performance 'vas not a decree
for alimony for the sanie reason there given, to-wit, that it
does not order e·ither 1Jarty to pay or do a1tything.
The differences between those decrees and the one at bar
are manifest.
II. That the original decree attacked is res adjudicata.
"\Ve hav~, in the foregoing discussion, established the proposition that. the decree in question i.s a decree for alimony and
this second gro1n1d of demurrer, we assume, is intended to
assert the proposition that a decree for alimony is res adj~t
d·icata.
In discussing this question as to this decree, it is necessary to bear in mind the distinction between dec.rees for ali-
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mony in a case where the divorce is absolute and the case
where it is from bed and board only.
- In the first case, the right to alimony and the jurisdiction
of the court to award alimony is purely statutory for the
reason that at common la'v there was no such thing known to
the law as a right to alimony for absolute divorce. The courts
had no jurisdiction to award such a divorce, and of course,
no right to award alimony as incident thereto. The power
to award such a divorce was a legislative power, exercised by
the legislature alone, until jurisdiction to that end 'vas vested
in the courts, .and when the .legislature had passed a law of
absolute divorce, the wife was not entitled to apply to the
courts for alimony in the absence of express legislative provision giving her that right.
On the other hand, however, the ecclesiastical courts in
~ngland from time immemorial had exercised the jurisdiction to grant divorce a tnensa. or decrees of separation, a&
they were sometimes called, a11d as incident thereto had exercised the right to decree alimony to the innocent wife.
There were no such courts in the Colonies as eccclesia.stical
courts, and in some of the colonies, notably 1\!faryland, the
Colonial Legislature vested their Courts of Equity by statute with the jurisdiction exercised in England by the Ecc1 esiastical courts, See :

C1·ane v. JticGinniss, 1 G. & eT. Maryland 463.
Golwith v. Gol1vith, 4th H. & lVIcH. 477.
Tol'man v. Tollman, 1 App. D. C. 299.
While in other colonies, notably in Virg·inia, the courts
of equity, without statutory authority, assumed th~ jurisdiction of decreeing alimony to innocent deserted 'vives upon
the ground that a right to suppor-t from the estate of the
husband wus a leg-al right, which in the absence of _ecclesiastical courts in the colony could not be otl1er,vise enforced, and
that, therefore, the court of equity would take jurisdiction
and enforce them.
In the Virginia case of Ptweell v. Pu-rcell, 4 H. & lVI. 507,
this power was upheld hy the Superior Court of Chancery of
the Richmond District. The Chancellor there said, p. 511 :
"I hold, that in every well regulated government. there
must somewhere exist a power of affording a remedy where
the law affords none; and tbis peculiarly belongs to a Court
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of equity; and as husband and wife are considered as one
person in law, it is evident, that in tlus case the law can afford
no remedy; which is universally admitted to be a sufficient
ground to give· this Court jurisdiction; and therefore it must
entertain the bill, if there be sufficient proof of the marriage.''
And in passing on the merit of the case, the court there
said, at p. 517:

"* * ·~ For the husband, though bound by every legal
and moral principle to afford to his wife a support, yet if,
in violation of these obligations, he becomes base enough to
cast her off without any just cause, all, I apprehend, th{lt
can be imposed upon him is a suitable maintenance, which
may be varied according to circumstances, and which should
not continue longer than he is willing to restore her to the
comforts of bed and hoard, and to give satisfactory assurances for her enjoyment thereof, which, if ~he should refuse,
the allowance made for her support would, at his instance,
he taken away; and if she were to survive him, she ·would
he entitled to dower, and her alimony would of course cease."
The note to this case, on page 519 says :
''After the decision of the above ease by the ·Chancellor,
the defendant's counsel made application to the Judges of
the Court of Appeals for leave to carry up the case to that
Court by appeal, which they unanimously refused, and expressed themselves perfectly satisfied with the decree upon
the merits; so that the doctrine of alimony may now be considered as settled.''
The same question was subsequently discussed by the
Court of .Appeals in Al1noncl v. Almmul, 4 Randolph 662.
After discussing- the jurisdiction of the Ecclesiastical Courts
in England, J uclge Carr, speaking for the court, said, p. 666:
"I find no case with us, in whieh the subject has been before
this Court. Having no Ecclesiastical Tribunal,· the po,vers
of the Court seem to have been considered as vesting originally in the old General Court. From thence, some of them
have been· distributed to other Courts, as they were branched
out. * * * I know of no la'v which has given to any
Court the trial of matrimonial causes, except so far as relates to incestuous marriages; * * * J ndge Tucker, in
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his Blackstone, 3d Vol. 94, says, '"\Vith respect to· suits for
alimony after a divorce a 'mensa et thoro, as there i-s no Court
in Virginia which possesses jurisdiction. in such cases, so
until there is such Court, there can be no room .for suits of
this natue; unless, perhaps, the High Court of Chancery
should sustain them as incidental to its equitable jurisdiction'.
"* '*' * I believe that in practice, the County Courts,
sitting as Courts of Equity, have assumed the power of giving separate maintenance in cases of separation; but, by what
rule they have been regulated, I know not. The jurisdiction
'vas sustained by the Chancellor of the Richmond Chancery
Court, in P~trcell v. Purcell, 4 Hen. & ~Iunf. 507; and ·the reaso_nin,q of the Chancellor on the po-int of jurisdiction seen~s
to rne sownd."
We might conc~de that if, in the case a.t bar,- there were
no allegations of fraud and duress impeaching the validity
of the decree complained of tha.t the decree insofar as it authorized living apart, ·and insofar as it directed the. conveyance of property which was conveyed, and insofar as it decreed the payment of alimony which had been actually paid
was res adj~td·icata, but that does not make the decree in its
futu1·e operation 'res adj-udicata where the justice and propriety of its future performance is affected by events occurring subsequent to the entry of the decree. The authorities are uniform in holding that wl1ere, acting under st.at11tory authority purely, alimony is awarded as incident to a
decree from the bond of matrimony that a decree is :final in
the absence of a reservation. They are equally as uniform,
however, in holding that in the case of divorce a 'mensa that
while the decree is 1·es ad.fudicata as to the existence of facts
justifying the decree a.t the time of its entry, that it is not
-res adjlulicata as to events occurring thereafter.
This distinction between the two classes of cases is based
upon the fac.t that the divorce a vinC1.tla puts an end to the
marriage relation and all duties of both spouses to each other
growing out thereof except as set out in the decree itself;
whereas the divorce a m.ensa does not touch the continued
existence of the marital bond a.t all; does not affect the duties of ejtl1er spouse to the other except as made necessary
by the misconduct of the one offending, and the decree for
alimony merely compels the performance of that portion of
the obligations growing out of the rel~tionship which it is
practical to enforce by decree. This distinction is thus stated
by a distinguished 'vriter:
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''The divorce from the bond of" matrimony puts an end to
the marriage; that from bed and board authorizes the parties
to live in separa.tion but leaves the bond ~n full force." 2
Bishop 1vi. & D., Sec. 470.
''Since the husband's duty to .support his wife is conditioned to her not breaking up the cohabitation with-out his
fault or consent, if she abandons WjiJth no justifiable.
cause or commits adultery for which he turns her away, or
voluntary lives apart from him in adultery or otherwise without his consent or fault, the la'v casts on him no duty to
supply her even 'vith necessal ies." Bishop on M. & D.,- Sec.
1228.
.
''Ordinarily if while husband and wife are living apart
under circumstances rendering him liable for her support,
and she cotwmits adttltery his liab~lity ceases within the doctrine stated at the opening of this sub-title." Sec. 1228.
Bishop on ·M. & D., Sec. 1230. Cooper v. L'loyd, 6 C. B. N. S.
519; LJ.!lkyns v. Pierce, 2 C. B. N. S. 763.
·
1

Another_ distinguished writer on this subject thus recognizes this doctrine:
"I-Iowever, the court has power to modify orders for alimony entered in a case of divorce fro1n bed a;nd board as this
power is incident to the jurisdiction to regulate the rights
of the parties growing out of the marital status, which status
is unaffected by the decree for legalized separation."
Schouler on Divorce, Sec. 1829, citing Ru,ge v. Ruge (Washington), 165 P. 1063, L. R. A. 1917 F 721.
We have, after a careful search of rthe authorities, been
able to find but a single case holding to the contrary, that of
Forest v. F01·est, 3 Bos. 661, decided in the Superior Court
of N. Y. in 1859 by a divided court.
This question is very thoroughly discussed and the authorities cited and analyzed by the Supreme Court of Wisconsin in
TI'eber v. TVeber, 153 "\Vise. 132, 45 L. R. A. (N. S.) 825. The
·facts in this case may be summarized as follows:
On December ~9, 1~HO. the trial court entered an interlocutory decree in .favor of the wife a'varding her $50 per month
alimony. Before final decree was entered the defendant, on
,January lOth, obtained an·order to show c.ause why the alimony provision (not the divorce provision) should not be
stricken out for the misconduct of the wife since the inter-
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locutory decree. The rule' was dismissed and the final decree entered on February 9th, 1912, in accordance with the
interlocutory decree. On March 12, the defendant obtained
another order to show cause based on adultery alleged to
have been committed after the final order. On 1\ia.y 2, 1912,
the_ court made findings of fnct of sexual relations after February 19th, and ordered a small sum of money to be paid her
in full settlement of certain arrearages.
There 'vas some contention as to whether at the time of the
second application the judgment ·was actually final or not. At
page 880 the court, after adverting to the poss1bility that the
judgment might be upheld on the ground tha.t the decree was
not yet final ":hen amended, said:

"But it is not necessary to base the court's decision upon
such a narrow ground. It ·is dee11wcl best to 1neet the claim, of
· the JJlaintiff's counsel that m:iscond·zt.ct of the wife occurring
subseque·nt to lhe e·ntry of a final decree ·is no ground for
1nodifyin_q a-n allowance of ali1nony." To which point thH
appellant's counsel cited II olt v. II olt, L. R-. 1 Pr. & Div. 19
L. F. (N. S.) 662; Cole v. Cole, 34 Am. St. 56; 31 N. E. 109, and
other cases.
The court discussed tbese cases seriatim, which we summarize as follows:
In Holt v. Holt, L. R. 1 Prob. & Div. 610, it was held that
the divorced wife was not entitled to alimony while living with
another man as his wife.
.

Forest v. Forest, 3 Boswell 661-671, decided by the Superior Court of New York, in 1849 (18fi9) by four justices, sustains the point, though it should he noted that Pierpont, J .,
dissented from that part of the opinion which held that in
fixing the alimony th(\ inunorality and bad conduct of the
wife, after the decree, cannot be considered.
In Flood v. Flood, 5 Bish. 161, there 'vas a perpetual decree from bed and board and by mutual arrangement certain
property 'vas conveyed to a trustee for the benefit of tlw
'vife and two children of the parties. Afterwards the wife
married. The husband tlwn obtained divorce from the bonds
of mat.rimony ·and brought an action to secure the reconveyance of property to lzim.. The court refused this saying that
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no doubt the eourt properly adjudged dissolution of the marital relation and resto~red to hi1n the cu..9~ocly of the ch-ilcl and
arlj~td,qed to hi1n a~l of the pro11erty which she had 1·eceived
fro~m lllin~ by reason of the 1narr·iage, or in the co~H·se of the
rln·ration, thereof, but it did not and could not adjudge to him
the rights of property wh·ich had been conveyed to her use
jo1· l-ife as a support in place of alimony.
In Cross v. Cross, 63 N. H., the court said:
''There is no question as to the power to grant alimony
in this case * * * Adultery committed by the plaintiff
before or after the deeree is not, as 1natter of law, a har to
this petition. The plaintiff may have earned the pr~perty.
* * * 'Vhether the plaintiff is entitled is a question of
fact."
In Stanfield v. Stanfield, 22 Okl. 574, a case of absol~tte d·ivorce, it was held that decree adjudging alimony in accordance ·with an agreement of the parties unaffected by fraud or
mistake was not subject to modifieation after the term. As incidental to that the court said:
''After the divorce, the parties go into the world as strangers and generally, even adultery, except possibly under special conditions not involved in this case, will not relieve.''
In rJole v. Cole, 142 Ill. 19, 34 Am: St. 56, the court refused
to reduce the alimony on account of subsequent misconduct of
the wife where it was not shown that payments we1·e to be
1nade o~tt of the ea.rnings of the h1tsband or the pt·operty clid
n..ot co1ne ori.rJ·inally .front the w·ife, or was not the restttlt of
their .foint acc·zunulaNons, and where it is not shown that her
wrong doing may not have been the result of his 11rior failure
to pay instalments of alimony. It is to be observed in the
. case at bar that eaeh of these grounds affording the basis for
the exceptions in Cole v. Cole are positively negativ-ed by
the allegations of the bill.
~he

Illinois court, after thus reviewing these cases, said:

"Cases mav be found and others will arise ·where it may
be highly unj{lst and inequitable that the husband should cmi""
tinne to support the wife. It is within the power of the court
to compel the payment of alimony out of future earnings of
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the husband· whether physical or mental, * •· * and it
might be under these circumstances unconscionable to compel
the husband by his daily labor to support his divorced wife
in idleness and prostitution. Not only reason and justice,
but authority would seem to justify the court in such a case
in the exercise of its general chancery powers to modify or
revoke its former order. But the1·e is no such case made
here."
The 'Visconsin court then cites Ca.rriens

~v.

Carr·iens, 50

vV. Va. llR, 40 S. E. 335, and other cases, and quotes from

them and concludes:
"From a review of the above cases it will be seen that in
none except Forrest v. Forrest it is held that the subsequent
misconduct of the wife cannot be considered upon an application to modify the amoilnt of alimony. That such misconduct
may not, in many cases, bar the wife * * "" may well be
conceded. But it is not in consonance "'ith the evident intent of the statute or with the judicial policy of this state or
with the principles of natiual justice, to hold that subsequent
misconduct of a. ''rife of the character here found should not
'be cons;dered by a court of equity in determining how much
the husband should continue .to contribute to her support.
If the fa~ts disclose a single lapse of virtue caused perhaps
in some de~ree hy the misconduct of the husband, that he
has in his possession ·property accumulated by the labor and
·economy of both, that the wife is without any means of her
own and without the abilitv to earn a livlihood. then the court
might well refuse to modify * * *' on· the other hand,
if ~vithottt the fault of the husband ancl without any adequate
excuse or palliation, a wife deliberately chooses a life of
shame and dishonor, has no other equitable claim upon property in the hands of the husband and he is compelled by his
daily toil to earn the money paid her, the court may make the
misconduct of the 'vife the ground for cutting off all alimony.
•
>It
•
The courts of our state do not permit vice to flaunt
its banners lJefore them unchallanged. When it appears its
nature and extent may be inquired into and if justice so demands it may be made the .ground of equitable relief in the
allowallce of alimony.'' Citing Webe1· v. Weber, 153 Wise~
132, 45 L. R. A. (N. S.) 825.
It must ag·ain be noted that the existence of. every one of
the mitigating circumstances a.bove listed are expressly neg-
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atived by the allegations of this bill which stands confessed
for the purpose of this demurrer. There is a note to this
case, as published in 45 L. R. A. (N. 8.) on p. 875, where it
is said:
' ' i!(c
* iJ!c In case of divorce a. mensa et thoro the wife's
subsequent misconduct will generally afford ground for modification of the decree even for permanent alimony." Citing
Carr·iens v. Carr.iens, 50 W. Va.·113, 40 S. E. 335; and G. V.
G.~ 67 N. J. Eq. 30, 56 Atl. 736.

In the latter case the court, speaking of a divorce a mensa,
.said:
''The continuance of such payments will be conditioned
upon the wife's living a. chaste life Under such a divorce
the marriage relation still exsists and with it the duty of
chastity. Such a divorce is not a license to the wife to indulge in immoral relations with other men. And the court
adds that the argument. from the case of ·a divorce a mensa
ct thoro to that of a voluntary separate support and its acceptanc_e is a fort·io-r-i."
And adds to this the following pregnant pronouncement:
"In the latter ease the co'ltrt will introduce into the agree. ment for support .the element that it 'vill·be conditioned upon
her living a chaste life.''
In Craig v. C1·ai,q (Ill.), 45 N. E. 153, dealing with a case
of divorce a m.ensa, and with the c.harge that there, as is here
made in a subsequent specification of demurrer, that the plaintiff was in contempt in not paying the sum of the instalments
of alimony, said:
''It is true that here. .the defendant was in contempt of
court in not paying the instalments of alimony in conformity with tl1e decree. '"' * * In Cole v. Cole, 142 Til 19, 31
N. E. 109, it was said of the appellant that he did not come
into court' ·with clea11 hands.~ * * *' ·But what was there
said had reference only to the facts of that case, and did not
announce a. general rule that would govern all cases. '"' * *
If the existence of accrued and u·npaid alimony should be
held to absolutely prevent the court from altering, reducing
or altogether alJrogating future instalments, then it would

--
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result * * * the court would be powerless to grant relief as to future and further alimony, no matter what the
cllanged condition of the parties * * * or how loudly
the facts and circumstances might call for the equitable intervention of the court. The hands of a court of equity are
not thus bound." Craig v. Crai.g (Ill.), 45 N. E. 153.
The case of Carriens v. Carriens, 50 W. Va. 113, 40 S. E ..
335, decided by the Supreme Court of West Virginia is exceedingly interesting and directly in point for the reason that
it construes a statute identical in terms with the Virginia
statute and by the Supreme Court of that State which gets its
fundamental law from the State of Virginia, as the State of
Virginia does from the mother country.
The essential facts of that case are these :
The wife filed a bill against the husband alleging desertion
and prayed for a divorce a meusa and alimony and custody of
the children. There 'vas an answer denying the allegations,
but no supporting evidence offered, and decree for divorce as
prayed and for alimony until the youngest child reached 15
years of age or the 'vife married; all of 'vhich facts parallel
the case at bar. The husband afterwards filed in that case a
petition charging adultery with one Walker and a purpose to
leave the state, praying divorce, custody of the children and
for release from the alimony.
The trial court decreed a dissolution of the marriage, pursuant to the prayer of this petition, gave the custody of one
child to the father and one to the mother and 'discharged the
father from further a1imony. From this decree the mother
appealed.
Discussing the question of the jurisdiction, the court there
suid:
'' A.s to tlwt provision of the decree releasing the husband
from further payment of alimony, our Statute, Code 1899,
Chap. 64, Sec. 11, gives the court in divorce cases. continued
pow·er after decree to make further decrees as to custody and
mruntena.nce of the children; but it does not do so as to the
alimony fixed in the decree. * '"' *' Divorce jurisdiction
is the creature of the statute and the court can only do what
it allows with incident powers. rl,he first clec.ree is conclusive
upon the parties and finally fixes tl1e right to alimony granted
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by it upon all the facts existing at its date, and is therefore
res adjrudicala, 2 Bish. M. & D., Sec. 877. FeschU v. FeschU,
1 Black. 360, 12 Am. Dec. 257. But the ground on which Carriens rested his prayer for release from that alimony is on
facts transpiring s~tbsequent to the decree-the adultery of
his "rife. vVhen a decree of absolute divorce gives alimony
the subsequent sexual intercourse by the late wife with other
men is no ground for discharging the man from such alimony because after such decree the woman is no longer wife,
no longer owes any duty of purity to the husband and breaks
no duty to him by her misconduct, however gross. 2 A. & E.
Encl. 2nd Ed. p. 189, and other authorities. Cole v. Cole,
142 Ill. 19. 19 L. R. A. 811, 31 N. E. 109. Note in llf~"lliven v.
J.lfltlliven, Ga. 60 Am. Dec. 672, and others, 'But these authorities as also reason, would make a difference beh\reen absolute
divorce and decrees for separation. The parties between
'vhom there is judicial separation by a divorce from bed and
board are yet man and wife and may ·1·eunite without decree or violation of law. l-Ienee, adultery by the wife after
the decree will furnish ground on which a court can release
the husband from the support of the wife because it is itself
a ground of divorce. 1 Bish. ~[ & D., Sec. 1230'." Car·riens v. Carriens, vV. Va. 55 L. R. A. 930.
It will thus be seen tl1at this West Virginia case clearly
sustains the jurisdiction of a court of equity to annul a decree for alimony based on a divorce a 'mensa where it is followed by adultery of the wife, though it is also true that in
this particular case though without its jurisdiction to inquire into and determine the facts in that respect it did so
and held that the evidence was insufficient to sustain the husband's charge of adultery, and for that reason, and that reason alone, reversed the judgment of the lower court.
That this is the doctrine at common law and under our
statute, a decree for alimony based on a divorce a 1nensa is
not final as to subsequent events, is sustained by the comparatively recent decision of this court in Tutwiler \T. T·ntwile·r,
118 Va. 724. where I<:elly, President, speaking for an unanimous court said, on p. 730:
"With reference to the appellant's overtures made after
the decree was rendered against him, '"'e have no difficulty
in holding that they 'vcre too late to have any effect upon
the correctn~ss of that decree."
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Mark the difference between the correctness of the decree
and the power of the court to subsequently modify it. The
learned President of the court continued:
''The cause is still pending, however, the decree for aliis temporary only, there has been no divorce a vincu,lo,
and the provisions of Section 2266 of the Code will enable
the lower court to afford the parties any relief to which they
may hereafter show themselves entitled.''

'mon~J

The reference there is to the old Code. The section of
the present Code, No~ 5515," is identical therewith.
In Alexander v. Alexander, 13 App. D. C. 334, there is a
very interesting "discussion of the common law jurisdiction of
courts over alimony, drawing the distinction in the common
law jurisdiction as to alimony in cases of separation and
divorce from bed and board on the one hand, and absolute
divorce on the other, speaking of the common law power of
the courts in the former class, says:
''Beyond all question, the jurisdiction of these ·courts was
not exhausted by the rendition of the original decree. The
decree for a separation was final; but it 'Jlas never contended
or maintained that the amount of alimony then fixed was
absolutely final and conclusive for all time and could not
afterwards l1e modified; on the contrary, the authorities appear to be unanimous to the effect that the adjudication was
a continuing one, and that the courts retained the whole subject under their· control, increasing or diminishing the amount
* * *a.s mig·ht seem just under changed or changing circumstances; and this without reference to the fact that the original decree mig-ht have been entirely silent in regard to the
reservation of right to the parties, or either of them, thereafter to apply to the court for a modification." Citing Bishop
on l\L & D., Section 593, and A. & E. Encl. of Law, Title:
Alimony.
And at p. 351, the same court said :
''The enforcement of the payment of alimony implies a continuous jurisdiction.'
In the case at bar, it will be recalled that the contract expressly negatived the idea that the contract was to supercede
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the irt(,risdiction ()f the court to enforce the pay1nent in that

suit, because it provided expressly that the court would be
asked to ratify and confirm the settlement and

'' * * * to direct the payment of the said sums

tj!:

* •

and that nothing herein contained or contained in the instrument creating the trust shall p,ffect the right or be taken in
lieu of the right of the party of the second part to seek the
aid of the court to enforce said payments;"
and the decree complained of, not oniy did all of these things,
{Tr., p. 40), but ordered that the cause be removed to the
"ste.t." docket, with
"leave reserved to the parties (sic. of either of. them) to make
application to· this court for such further orders as are authorized by law.''
If changed conditions authqrize modifications, then this is
a reservatio;n of the right even if a reservation was necessary,
which, as we have shown above, is not the fact. The same
case, speaking of the finality of decrees for divorce, continued:
"Undoul1tedly decrees for the allowance of alimony are
in a ce·rtain sense to be regarded as final. They are final and
conclusive, 'u.ntil for _qood cause accruing thereafter they are
changed or modified; and in general, it is only for after accruing cause that they may be modified; and the modification
usually takes effect only from the date of the accrual of such
cause, and does not go back of it."
.A.nd on p. 356, said :
"We think that a decree for the payment in payments pe-.
riodical and of indefinite continuance was necessarily a. decree fo'l· ·contin,u:i'Jl,g superintendence by the courts, and
which, therefore, for good cause accruing afte'rwards, the
court might properly modify, so far as concerned its future
execution.''
In A~tdobon v. Shufeldt, 181 U. S. 575, Mr. Justice Gray
said, at page 578:
·
''The allowance of alhp.ony is not in the nature of an abso-

\.
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lute debt. It is not unconditional and unchangeable. It may
be changed in amount, even. wh.en in arrears, upon good cau-se
shown to the court having jurisdiction."
This is identically the thought,. if not equally the identical language used by l(elly, President of this court, in Tutwiler v. ~l'~t,tw·iler, 118 Va. 724.
We have already pointed out that with the exception of
Forrest v. l?orrest, we have been unable to find any American case holding· that a decree .for divorce a 1nensa fixing alimony was res adjudicata as to such alimony prior to a decree
of divorce a vinculo, and \Ve challenge the production of any
other case so holding.
'rhat this is the doctrine generally recognized is shown
by the follo·wing statement from 19· C. J. 270:
''Allowances made upon granting a divorce from bed and
board, unlike allowances made upon g-ranting a divorce from
the bonds of matrimony a.re not looked upon as absolute, and
they may, when the circumstances justify it, be increased or
diminished as the case demands, although no sta.tute authorizes an alteration or modification."
The :cases cited to support this :proposition are f't:om
Alabama, Arkansas, Illinois, Iowa, l{ansas, Kentucky, MasSfJchuset.ts, New York, North Carolina, Tennessee, Washington, West Virginia, and Wisconsin, and a number of English
cases.
·
The reason of tl1e rule is thus stated in R·uge v. R'ztge, 97
Wash. 51-54, 165 P. 1063, L. R. A. 191.7 F. 721:
"The continued existence of the status of marriage, upon
which the power to gTant decrees of alimony depends, carries
with it the continuing power to modify or alter the allowance of alimony to meet new conditions."
In Spain. v. Spain,, 177 Iowa 249, 251, 158 N. W. 529, 530, L.
R. A. 1917 D 319, it is said:
''The duty of the divorced l1usbancl to support his wife continued after the divorce 'vas granted, and these courts recognized the right to enforce tl1is obligation by changing the
original decree or order to meet new conditions.''
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It follows as a corrollary to this proposition that the duty
of chastity of the wife also continues and that a breach of
her duty in that respect forfeits her right to ·look to her husband for support.

III. The third ground of demurrer relied on in the court
below was that the bill for injunction in this case constitutes
a collateral attack upon the final judgment of the Circuit
Court of Arlington County, Virginia.
This ground of demurrer is bad in three particulars:
1st. It assumes that that portion of the judgment which
1·equires the plaintiff to pay certain sums of money for the
support and maintenance of the wife is a final judgment._ We
have just demonstrated in the discussion of the second ground
of demurrer that it is not a final decree in this respect, at
least.
2nd. The extent to whicl1 that decree is final is only ''upon
all. the facts existing at its date". See Bishop on M. & D.,
Sec. 877. CaT·r-ie·ns v. Ca-Tr'iens, 55 (W. Va.) L. R. ·A. 930,
and Tutwiler v. Tutwiler, 118 Va. 724. And is open for modification required or justified by subsequent events. Idem.
3rd. This attack is not a collateral attack but is a direct
attack:
(a) Upon both the contract embodied in and ratified by
the decree and upon the decree itself for fraud and duress,
in the procurement of both, and
(b) Upon the ground that by reason of her subsequent
adultery she has forfeited her rights under the decree as
a matter of law; and
·
(c) Because having breached the implied condition of the
contract approved by the decree and the implied condition of
the decree itself, she has forfeited any rights under either _
the decree or the contract as such. See G. v. G., 67 N. J. Eq.
30. 56 Atl. 736, holding "The continuance of such payments
will be conditioned upon the wife's living a chaste life", and
TT'd;er v. Weber, 153 \Yis. 132, 45 L. R. A. (N. S.) 825, holdjng that in case of a voluntary agreement for separate support ''The court wHI introduce into the agreement for sup-
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port the element that it will be conditioned upon her living a
chaste life".
What cons.titutes a collateral attack within the rule prohibiting such an attack is thus stated in 34 C. J. 520:
"A direct attack on a judgment is an attempt to avoid or
correct it in some manner provided by law, in a proceeding
instituted for that very purpose, in the same action and in
the same court; and the fact that other incidental relief
is also asked is immaterial Such is a motion or other proceeding to vacate, annul, cancel, or set aside the judgment,
a direct action to impeach and avoid the judgment, * * '"'
where the element of fraud or mistake is· involved in the issue it is a genera.I rule that the attack is direct. A collateral
attack is an attempt to impeach the judgment by matters dehors the record, in an action other than that in which it was
rendered; *' • • any proceeding rwhich is not instituted
for the express purpose of annulling, correcting, or modifying such decree * • • Where no relief is sought against a.
judgment, as, for instance, 'vhere the proceeding is for the
purpose of construing the judgment, or determining its nature, there is no infraction of the rule against collateral attack.''
With the element of duress in this case, the attack is ·direct
beyond question. Even if it is omitted 'vhy then the purpose
is to construe the judgment, determine its nature and the
effect thereon of the subsequent adultery of the wife charged.
In no aspect of the case can it be considered a collateral
attack.
·
IV. The fourth ground of the demurrer was that upon the
face of the record your petitioner is in· arrears in the payment of alimony and hence, is in confempt of court.
He is not in contempt of court, if, upon the facts charged
in the bill, he is discharged from the further duty to pay the
alimony decreed.
In Craig v. Cra·ig, 45 N. E. 153, the court said:
''If the existence of accrued and unpaid alimony should
be held to absolutely prevent the court from altering, reducing or altogether abrogating future instalments, then it would
result that the court would be powerless to grant relief as
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to future and further alimony no matter what the changed
condition of the parties or how loudly the facts and circumstances might call for the equitable intervention of the court.''
The same thought is expressed in Alexander v. Alexander,
already quoted from 13 App. D. C. 334, when the court said:
"It is only for future accruing cause that they may be
modified and the modification usually takes effect only from
the date of the accnu~l o~ such cause and does not go back of

it.''
This is all that we are asking in this cause. The alimony
under the allegations of the bill has been paid up to March
7th, the day when the husband became convince~ of the accrual of the causes which justified him in stopping the payment.
The same court said, on p. 336; that
''for good cause occurring afterwards the court might properly modify so far as concerns its future exe·cution", and as
already pointed out by the Supreme Court of the United
States in Attdobon v. 8hufeldt, 181 U. S. 575, at p. 578, said:
''It may be changed in amount, even ~vhen in arrears, upon
good cause shown to the court having jurisdiction.''
V. The fifth ground of demurrer was that as the bill has
been filed and treated as a petition and cross bill in the divorce
suit pe.nding, the court is "\Vithout jurisdiction to determine
in this divorce suit t.lw matters set forth in said injunction
bill or to grant the relief therein prayed.
No authority was cited in the court below to sustain this
assignment. It is a non sequitur in. itself and only serves to
show the extent to which counsel for the appellees could at
the same time blow hot and cold.
In their third ground they assign as a ground of demurrer
that the bill is a collateral attack, and in this assignment they
claim it to be invalid because it is a direct attack.
The fact is that outside of the grounds of duress and fraud
in the procurement of the decree the bill is framed upon the
theorv that if a wife's claim is based in contract then the .implied ·conditions of the contract have not been complied with
. and the consideration has failed and the court has po,ver to
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enjoin the further enforcement of the contract, and that if
her rights are based in the decree the suit is still pending
and the facts alleged in the bill show that it would be inequitable to permit her to continue to reap the benefits of tllis decree
while violating the very purposes of the court, and the implied conditions upon which its continuance is permitted.
VI. The sixth ground of demurrer is that the decree in the
divorce suit is final and a conclusive crimination of the plaintiff as violating his marriage rights and that for this reason
a court of equity will not entertain any matter of recrimination by him in said divorce suit, nor grant any such relief as
prayed for by him.
It seems to us that the learned counsel has 'vhollv failed
to grasp the doctrine of crimination and recrimination. In
the first place, if the proposition as here announced, is correct, then all of the cases heretofore cited holding that adultery by the 'vife subsequent to the divorce a 'mensa will justify a modification of the alimony decree are improperly decided for the reason that the wife having first gotten a de-.
cree for divorce a 1nensa and for alimony, is thereby freed
of all duty of chastity to her. husband. It is perfectly manifest under the appellee's theory in that the mere statement
of" a case 'vould have debarred the original defendants in all
of these cases of all rights under the theory of crimination,
here, for the.first time in the history of our jurisprudence advanced by the learned counsel" for the appellees.

Kirn Y. J(irn, 138 Va. 132, 'vas the only reported case relied on by counsel for the appellees, and shows the extent to
which the able counsel has misconceived the doctrine not of
crimination but recrimination. That case simply holds that
'vhere both parties to a divorce suit have been guilty of serious breaches of their marital duties, although their breacl1es
are of different degrees of heinousness, and the acts of different quality that the court 'vill not gTant relief to either,
that is they will not grant eithe-r ali1nony or divo1'ce to either.
In other words, a husband guilty of abandoning his wife, who
subsequent to the abandonment has been guilty of adultery,
the court 'vill grant neither a divorce, nor alimony. In that
case, although temporary alimony hadbeen a'varded the wife,
'vhen the court became satisfied that subsequent to the abandonment hy the husband she had been guil~y of adultery, as
stated by the court on page 133:
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"Upon that finding of facts he (the Chancellor) den·ied ali'mony to the appellee, resci4lded .the allowance which had
been heretofore acquired of Henry l{irn for the support of
her.self and child, and dismissed her bill of complaint. He
also denied the prayer of the appellant for divorce, dismissed
his cross bill, and held that the court had no jurisdiction
in this proceeding to make any allowance to maintain, support and educate the infant child of the marriage.''
And yet the learned counsel relies upon this case to sustain him in his position now taken, that a decree for a divorce
from the bed and board though necessarily continuing constitutes ''a license to tl1e wife to indulge in immoral relations
with other men" (as wa~ denied by the court in Weber v.
TVebe1·, Ca.rriens v. Carriens, Cole 'v. Cole, and G. v. G., s-upra), merely because the wife, before such misconduct had
secured a divorce a 'mensa and a decree for alimony conditioned as heretofore pointed out upon her continued chastity. In other words, that a court will permit an undivorced
woman to live in confessed prostitution with her paramour
at the expense of her husband, merely because she had obtained leave of the Court to live apart from her husband, and
as a consquence is entitled to the aid of the court in enforcing
a co11.tin·zta.nce of such payments. A strange perversion of
the doctrine that clean hands are essential to aid by a court
of ~quity. Such a doctrine is a~horrent to our id~as of decency and chastity, and as said by the Supreme Court of
West Virginia in Carriens v. Carriens, 40 W. Va. 113:
"The courts of our state do not permit vice to so flaunt its
ba.nnerR before them unchallenged.''
Nor will they permit an unchaste woman to enforce against
her husband a decree for alimony which was based upon a
continuance of the marital relation and a continuance of her
duty of chastity towards her husband and the child of his
loin.

·vrr. The seventh ground of demurrer is that the divorce
decree finally fixed her status and therefore she cannot be
compelled to become reconciled, but if not voluntarily reconciled within three years, the court has jurisdiction to grant
her an absolute divorce, but has no jurisdiction to set aside
the divorce decree for any ::;uLsequent events.
One reply to this is that we are not asking to have the de-
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cree set aside for any subsequent events. W~ are a·sking that
the decree for alimony shall be· modified because she by her
misconduct has forfeited her right to the further protection
of the court and the further right to call ·on her husband for
the support granted her under the implied condition that she
would continue worthy of it.
rrhe question that the decree for aJimony is only res adjudicata upon the facts existing at the tjme of the divorce and
not upon any fac.ts thereafter arising has already been thoroughly discussed in conjunction with the second ground of
demurrer and that will not be repeated here.
A decree for divorce a 'mensa does not finally fix her status
any more than a decree in a suit to establish the fact of marri~ge would finally fix her status under events thereafter occurring; hut ass riming that her status as a divorce a mensa,
the question is whether or not her subsequent misconduct
justifies not a change in her status, but justifies the husband
in asking that for the future he be relieved of the obligation
of contributing to her support by reason of her violation of
the conditions upon which the decree for alimony ·was
awarded.
VIII. _The eighth ground that the rigl1ts of the parties
under the contract of June 2nd having been ratified and confirmed and adopted as a part of the divorce decree became
fixed and this court has no jurisdiction to alter the same.
It would be. just as ·forceful to say that a. man and wife,
having by their contract of marriage become man and wife
and a suit to establish the validity of that marriage having
ratified and confirmed tl1e same, that neither party could
thereafter sue for a change in that status by reason of subsequent misconduct of the other, merely because their status
had become fixed by the first decree and could not be changed
by reason of any subsequent events. Such an argument answers itself. A decree establishing the status of anybody or
anything can, in the very nature of things, speak only· in
presenti, and to hold that a party cannot by subsequent conduct justify a change or alteration of that status is to deny
_the power of courts to administer rewards and punishments
for good conduct or bad conduct in any case.
IX. The ninth ground of demurrer is that the bill asks
the court to construe the said contract and enter a declaratory judgment as to. the rights of the parties under the contract and trust deed, pursuant to Virginia. Code, Sec. 6140-A,
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thus recognizing the validity of the said contract and trust
deed and causing said bill or petition to be repugnant and the
prayer for injunction is in violation of Virginia Code, Sec.
6140-F.

This again, it is suggested, manifests a misconception of
the purposes of the Code of Virginia permitting a declaratory
judgment to be awarded.
Under the contract sought to be set aside in this bill, the
petitioner, among other things,· covenanted in addition to
paying alimony for the support of his wife, to immediately
make a. will leaving her one-third of his entire estate at his
death, and further directed that, if subsequent thereto, he
should make a will that she would then have a right to sue
him at once for one-third of his entire estate.
He sets up in this bill two defenses to further payments
of alimony; one that this contract and decree confirming it
were obtained by fraud and duress. These charges are confessed by the demurrer. His second defense is that by reason of her misconduct subsequent thereto she has breached
an implied condition of the contract and of the decree and
has deprived him of the moving consideration which induced him to enter into the contract, to-wit: her continued
fitness to care for the education, rearing and training of
his only son. lie claims that by reason of these facts, this
provision of this contract is no longer binding upon him. She
denies this. It is an important matter to him to know his
rights under the contract before he bases definitive action
thereon, and he comes into court and asks the court to adjudicate that .question. The court belo'v refused to adjudicate
it without passing on the matter one way or the other, and
thus denied the petitioner the relief that he is entitled to under the provisions of Section 6148.
·
It is submitted that this brings 'his case -clearly within
the provisions of that section; that he is entitled to a declaratory judgment defining his rights in this respect and if no
other ground of jurisdiction 'vere stated in the bill than this,
and, ho,vever, tl1at point may be decided, that he was entitled
to have it decided, and that for that reason alone, if for none
other, the action of the court in dismissing the bill without
deciding it was erroneous.
X. The tenth ground of demurrer is that the reasons and
conditions for tl1e execution of the contract and trust deed,
set forth in said injunction bill, but not embraced in· the contract and tn1st deed, was no part thereof and cannot become
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a part thereof without violating the rule that ''no written
instrument can be varied, altered or added to by parol evidence.,.,
The reference here is doubtless to Paragraph 24 of the
bill which sets out in detail the considerations moving hrim. to
enter into said contract outside of and beyond the considerations arising from the coercion and duress of the plaintiff
which the bill states were well known to his "ife, and were
enumerated therein as follows:
(a) His willingness and desire to properly maintain and
educate his son.
(b) His unquestioned confidence at that time in the chastity and moral integrity of his wife, and her desire to promote
the best interest of their son, and his confidence that by providing for her support she would be able to discharge these
important duties.
(c) That he might be relieved from the constant bickering
and the campaign of detraction (set out in the bill in detail)
which his wife had even then inaugurated against him.
(d) That thereby he would be relieved of the necessity
of meeting her exorbitant demands as a condition to giving
her assent to deeds of conveyance >.~< ~ >.~< and that in
event of her remarriage (or loss of chastity), the custody of
his son should be restored to him and he. would be relieved
of the burden of providing for the maintenance of his said
wife.
(e) Compliance of his wife with the condition implicit in
said contract .and decree for the benefit of his son as well
as himself that her virtue and good cl1aracter should remain
untarnished and her fitness to have the- custody of their son
·
should remain unimpaired.''
The bill alleges that these, and these alone, were the reasons and the consideration 'vhich impelled him to enter into
that contract. ·
In paragraph 26, is set out in detail the facts and circumstances showing the failure and violation of each of these considerations and conditions.
The substance of this ground of demurrer is that they cannot be set up although they arc admitted by the demurrer
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because it would be in effect violating the parol evidence rule.
The right to prove a true consideration of any contract by
parol and if necessary, to contradict a written agreement in
that respect is universally recognized and has been uniformly observed, as an exception to the parol evidence rule
by this court.
See:
Blose, elc., v. Blose, 118 Va. 16.
Echard v. Waggoner, 126 Va. 238.
Trout v. Norfolk etc. Rr. Co., 107 Va. 576.
Mcl(ee v. B~tnting etc. Co., 114 Va. 639.
Martin v. Hall, 115 Va. 358.
The reason for this exception is thus stated by the Supreme Court of "\Vest Virginia in JJfonongahela ( Y) Tie Co.
v. Flan11wck, 77 W. Va. 162,. 170; 87 8. E. 161, 164:
''The reason for renouncing the general rule in this particular is stated to be that the changed nature or direction
·of the expressed consideration touches not the covenants of
the grantor and grantee in the deed, and neither limits nor
enlarges the grant.''
See also Ford v. Chelf, 112 Va. 98.
The further citation of authority on this point is deemed
unnecessary.
XI. ':rbe eleventh ground for demurrer is that the alleged
shooting of the petitioner, William C. Gloth, can be no cause
for affecting, nor enjoining the enforce,ment of the contract
and trust deed in this or any other proceeding. The same
reasons that justify the withdrawal of the duty of support
by reason of the immorality of the wife, apply, though with
possibly less urgency to the felonious assault by the wife upon
the husband. It is all a part of the case and is a cogent circumstance to show· that she has by her misconduct deprived
herself of the right of further consideration at the hands
of the husband and from the further assistance of this court
in enforcing a. demand which has become unconscionable.
XII. The twelfth ground of the demurrer was because the
petitioner has been guilty of laches and the status quo exist-
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ing at the time of the execution of the deed of trust has
changed and can never be restored.
It is hard to conceive how the status of this wife, guilty
of adultery and felonious assault on her husband, both the
same day, has been ·waived by any laches on the part of the
husband, who as soon as he was out of the hospital, and as
soon as any effort thereafter was made to enforce the provisions of the decree and the trust agreement, sought the
aid of this court. All of the allegations of the bill are taken
for confessed. · They show no laches after discovering the
real state of affairs in that regard, and it is. respectfully
submitted that none of the grounds of demurrer assigned
are well taken.
There is no ground of assignment aimed at the charges of
fraud and duress contended in the bill, showing that both
the execution of the contract and the entry of the decree were.
obtained by fraud and duress.
These .charges stand confessed and themselves justify the
grantjng of at least a portion of the relief prayed, independento of the charges of adultery. and justify the interference of the court. See Han·is v. Cary, 112 Va. 363, where at
p. 368, this court said:
''The doctrine appears to be well established that where
one party has possession or control of the property of
another, and refuses to surrender it to the control and use
of the owner, except upon complianc.e with an unlawful demand, a contract made by the owner under such circumstances to emancipate the proper~y is to be regarded as made
under compulsion and duress. Nor can it be doubted that a
contract, procured by threats inducing fear of the destruc. tion of one's property, may be avoided on the ground of
duress. there being nothing in such a case but the form of a
contract, wholly lacking the voluntary assent of the party to
he bound by it. To constitute duress, it is sufficient if the
will he constrained by the unlawful presentation of a choice
between comparative evils; as inconvenience and loss by the
detention of property, loss of property altogether, or compliance with an unconscionable demand.''
. "In civil cases, the rule as to duress has a broader application at the present day than it formerly had. So when
concessions are exacted through the necessity of a person, in
order to· save his property, illegally withheld by another,
from destruction or irreparable injury, such a transaction
may be avoided on the ground of compulsion, though not
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Citing many cases infer

Lonergan v. Buford, 148 U. S. 581.
.
Alston v. Durant, 45 Am. Dec. 596, and lfote.
Adan~s v. Schiffer, 7 Am. St. Rep. 202.
If this is the rule a.s to property, ho'v much more cogent is
tl1e appeal to a court where the threat is not only to retain
property, but destroy character and reputation committed
to the keeping of a recalcitrant wife. "Who steals my purse
steals trash. But he that fiilches from me of my good name
* * * make me poor indeed.''
For the facts constituting this duress, see bill, Paragraphs
9 to 17, which show this petitioner to have been holding an
important public office and engaged in a campaign for reelection; at the same time he was a partner in a firm dealing
largely in real estate purchased for resale at a profit, with
many contracts for resale and the title in the individual names
of the three partners, and his wife threatening him with
false charges affecting his public and private character as a
man and as a husband, and refusing positively to unite in
deeds essential to be executed by her in order that he should
carry out the obligations of his contract to his partners and
with the vendees to whom they had sold these lands, unless
he should enter into this unrighteous contract. Confronted
with the necessity for the choice, as detailed in the allegations of the bill, his 'vill was overcome, and he, already under
this duress, signed the contract. These charges are all confessed by the demurrer.
It is submitted that under the authority of this court thus
quoted from, this was duress, which voided the validity of
the contract secured by the exercise of this undue influence
and this fraud, duress and coercion.
It is respectfully prayed that your petitioner be granted
an appeal and a s·upersedeas to said decree dismissing his
bill, and dissolving the demurr~r injunction and that the said
decree may be reheard and reversed and remanded to the
lower court for further action.
Respectfully submitted,

WILLIAM C. GLOTH,
By JNO. S. BARBOUR,
H. W. DUDLEY,
His Counsel.
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We, the undersigned attorneys at la,v, practicing in the
Supreme Court of Appeals of Virginia, do certify that in our
opinion there is error manifest on the face of the record in
the suit of Gloth v. Gloth and Other, referred to in the foregoing petition, for which the decree complained of should be ·
revie,ved and reversed by this court.
·Given under our hands this 24 day of September, !928.
JNO. S. BARBOUR,
H. W. DUDLEY.
Rec'd Sept. 25/28.

H. S. J.

Received Sept. 27/28.

H. W. H.
Appeal allowed and 81/Jpersedea-s a'varded. Bond $1,000.00.
HENRY W. HOLT.
Rec'd Octo. 15/28.

H. S. ·J.
VIRGINIA.:
In the Circuit Court for Arlington County.
Filed May 22nd, 1928.
GEO.

LATHA~1:

FLETCHER,

William C. Gloth, Plaintiff,

v.

Marjorie Schneider Gloth, and The Citizens National Bank
of Alexandria, Virginia, a corporation organized and existing under the la,vs of the U. S., Trustee, Defendants.
PETITION, BILL AND CROSS-BILL.
To the Honorable Judge of the Circuit Court for Arlington
Oounty, Virginia.
1. The complainant, William C. Gloth, shows that he is a
resident of tl1e County of Arlington, in the State of Virginia;
and that the said 1Iarjorie ·Schneider Gloth is his wife and a
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resident of the same County and State, and that the said C'itizens National Bank of Alexandria, Trustee, is resident in the
City of Alexandria, where its principal place of business
and banking house is located;
2. ~rhat on the 2nd day of December, 1912, the complainant,
William C. Gloth, and the defendant, Marjorie Schneider
Gloth, were united in matrimony and both from that day to
this have continued to reside in the County of Arlington and
the State of Virginia;

3. That there was born to said marriage a son, William C.
Gloth, Jr., now about fifteen years of age, who is in the custody of his mother, the said Marjorie Schneider Gloth, pursuant to decree of this court, as will her~inafter appear;
4. That during the course of his married life with his said
wife he had accumulated considerable interests in real estate
in Arlington County, Virginia and elsewhere, in the purchase and sale of which your complainant was associated with
R. R.. Dye and B. J.l. Smith of Arlington County, ·Virginia, as
partners; that the title to nearly all of such real espage 2 ~ tate holdh1gs was taken in the joint names of said
Dye and Smith and your complainant; that said
real estate was purchased with the end in vie'v that it would
be sold at a profit and contracts for resale were frequently
made; that for a number of years previous to the separation of your complainant and his said wife, these real estate
operations were thus carried on with financial profit to your
complainant, all of which was known to his said wife, and
from which she conceived an exaggerated idea of complainant's income;
5. That although your complainant always provided in a
liberal manner for the support of his said wife, her mother
and his child, buying all of the supplies necessary for the
home. as well as luxuries and furnishing his wife. in addition thereto the sum of $50.00 per week for spending money
for l1erself, she would constantly and frequently demand and
nag your complainant for more money, demand that your
complainant convey to her part of his real estate, wl1ich your
complainant did from time to time in order to make his said
wife satisfied and contented, and that she would unnecessarily run large accounts with the department stores in tlw
City of Washington, D. C., buying expensive clothing and
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other accessories beyond his means, and have same charged
to your complainant, which said accounts your complainant
paid, and on one occasion your complainant was forced to
pay $600.00 for a coat for his said wife, and on another occasion your complainant was forced to pay $200.00 for a
dress for his said wife;
6. ·That though complainant was always considerate of
and loyal to his sa.id wife, beginning in the year 1920, and
continuing to September 25, 1925, the date of the separation
of complainant and his said wife, as hereinafter alleged, his
said wife refused to perform her duties toward your complainant as a wife should, by refusing to prepare his .breakfast for him, q1,1arreling 'vith and nagging your complainant
at all times when he came home; frequently assaulting your
complainant, on Oil"e occasion striking him in the presence of
her mother in the face 'vith a hair brush, hard enough to cause
tears to flow down his· face, and so unprovoked that
page 3 ~ his said wife's mother. reproved his said wife for
assaulting iour complainant.
·
That for a period of two years prior to said separation
your complainant's said wife broke off matrimonial cohabitation with him and made life so unbearable for your complainant during said period by unprovoked assaults and unjust exhibitions of anger, loss of affec.tion and contempt, by
falsely and maliciously a~cusing your con1plainant with adultery and sexual intercourse with divers other 'vomen, spreadtug false and scandalous reports affecting complainant, gossiping with neighbors and l}umerous other citizens of Arlington County, Virginia, about your petitioner; falsely telling
them that your petitioner was guilty of adultery and sexual
intercourse 'Yith numerous \vomen, his said 'vife mentioning
said women by name in some instances.
7. That owing to these various violations of matrimonial
duties, his relations with his said wife finally became so unbearable, by her unreasonable conduct as alleged above, that
your complainant in order to preserve his peace of mind .and·
to be able to conduct his affairs and to support his \Vife and
s~1ild, was forced to leave his said wife on the 25th day of
Reptember, 1925, and since said time your complainant has
lived wholly separate and apart from his said 'vife.
8. That during the whole time that he was living with his
said wife that he treated her with kindness and affection,
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providing· for her maintenance and support in a liberal manner, treating her in every respect as a dutiful husband should,
and that even after he separated himself from his said wife,
on the 25th day of September, 1925, until.he signed the contract of the 2nd day of June, 1926, hereinafter mentioned,
your complainant sent his said wife each week during said
period a check for the sum of $40.00 and in addition paid all
accounts that she made with merchants.
9. That at the time of said separation, your complainant
held extensive interest in real estate in the joint
page 4 ~ names of your complainant and the said Dye and
.
Smith, and was under obligation to them and others
to make sales and conveyances pursuant thereto.
10. That from the time of the said separation until the
-second day· of June, 1926, the date your complainant signed
satd contract hereinafter more specifically identified, your
complainant's wife refused to sign any deed conveying any
of his said real estate or his interest therein unless your
complainant gave his said wife one· third of the entire purchase price of said real estate, that is to say that your complainant's wife demanded one third of the corpus of all real
estate so conveyed and not merely a commuted value of her incohate do,ver rights in said real estate, or even one third of
his equity therein. That at least one sale of the joint estate
of himself and his said partners· was closed soon after he
separated from his said wife, and in order to carry out his
obligations to his partners and their vendees, he was forced
by his said wife to pay her one third of the corpus or purchase price of said sales to induce her to execute the requisite deeds, all pursuant to a. purpose and design on her part
to cripple and ruin complainant. Your complainant soon
realized that if he continued to give his said wife one third
of the purchase money on all sales made of said real e~
tate, that he would be ruined financially and forced into bankruptcy, as one third of the purchase money of said sales was
eonsiderably more than your complainant's profit on said
sales.
·
11. That for five or six months .previous to your complainant's signing said contract your complainant on account of
the demands of his said wife as alleged above, refused to
consent to further sales of his said real estate, but realized
if he continued to hold said property without making sales

Supreme Court of Appeals of Virginia.

40

as ·he had therefore done, that the expense of carrying the
indebtedness on said property, togethor with the accumulation
of taxes thereon 'vould soon ruin your complainant financially and would be in breach of his obligations to
. page 5 ~ his said partners, all of which said facts were well
known to your c.omplainant 's said wife; moreover
your complainant was being threatened by his said partners,
the said Smith and Dye, that they 'vere going to institute suit
tor partition of the partner.ship property, due to the
fact that uo sales· could be made of said property.
12. That tl~roughout said last mentioned period his said
wife contin~1ed her campaign of slander, detraction and vilification against your complainant; aud threatened your complainant that unless he gave her a lump .sum of $50,000, she
'vould institute such suit for divorce and through the publicity of such a suit and its attendant notoriety would ruin
your complainant in his political and business life. Your complainant was then and for a long time prior thereto had been
Attorney for the Commonwealth for Arlington County, Virginia, and was even then in an active campaign for re-election to said office, ,vith much avowed opposition, encouraged
largely by the said caluminies of his wife. Said election was
to take place in November, 1927.

13. Pursuant to her design to coerce complainant, she continued to make her threats about entering said divorce suit,
and her vilification of him, and made additional threats that
she would ruin him in his political life unless he gave her
said $50,000, and by threatening· to enter the campaign against
your complainant and to publicly accuse your complainant of
beh)g a man of low, mean moral life, unfit to occupy public
office and un,vorthy of public or private confidence because
of his relations "~ith other women and otherwise. That while
these accusations were wholly untrue and had no foundation
h) fact, your complainant realized that the general public
did not know the facts, and that 'if such a campaign was
continued by his said 'vife, that his chances for reelection
'vould be jeopardized and that he would be wrec.ked in reputation, and in fortune.
14. That your complainant being '~holly unable
as "Tell as unwilling to comply with .said demands,
on the- day of
, 192-, his waid wife, filed in your
Honor's cou1·t a bill in Chancery alleging desertion of her by

page 6
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him and praying a divorce "a mensa'', the custody of their
said son, alimony, and support for herself and their said
son, "\Villiam C. Gloth, Jr., but continued her propaganda
of slander, vilification and abuse aforesaid for the purpose
of forcing him to submit to her unjust demands.
15. That soon after this suit was instituted your complainant was approached by counsel for his said wife with ·a
demand for a settlement of property and alimony rights, the .
terms of which are contained in what purports to be the written contract hereinafter exhibited, 'vith the threat to proceed as aforesaid unless acceded to, and to air publicly the
falsely alleged conduct of complainant as aforesaid and to
have her false charges against him given currency.
16. That at the time said demand was made by reason of
the foregoing he was placed in such c-ircumstances that he
had but two alternatives. One was he could contest his said
wife's right to alimony in said divorce suit, in 'vhich event,
as neither he, so far as he knew or then suspected nor his
said wife had grounds for a divorce a vi1UJttlo, but only for a
divorce a tnensa, the court would have no jurisdiction to enter a decree cutting off his said wife's right to contingent
dower in real estate owned by your complainant at the time
of the decree, your complainant would by reason of this fact
be placed in a position where he could ·not convey his property by sale thereof, and would thus 'be facing financial ruin.
The other was that he could accede to the demands as set out
in said contract, by his said 'vife and her attorneys, and thus
.as your complainant lJelieved, free his estate from his said
wife's inchoate right of dower, and leave him free to contract
and dispose of his real estate and be relieved of the fear of
financial ruin that appeared to be staring your complainant
in the face, as 'veil as of the fear of the threats of
page 7 ~ his wife to ruin him in his political life; that said
threats of his said wife, if carried into execution,
would mean his defeat as a candidate for the office of Attorney for the Commonwealth for the County of Arlington,
Virginia.
17. That by reason of the foregoing his mind was not free
to consider said contract, his will was so overcome that he,
under the threat and. compulsion of these circumstances so
rrandulently and unconscionably presented, signed said contract by reason of his said wife's unla"rful and unconscion-
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able threats, and he is advised that by reason thereof said
purported contract is null and void, though your complainant kept the terms of said contract to the letter until his said
wife on the 7.th day of 1\farch, 1928, murderously and maliciously assaulted your ·petitioner with a loaded pistol and
shot him down as hereafter shown, following her detection
"flagrante delicto" in the act of adultery, since which date
your complainant has refused to make the weekly payments
of $50.00 per week as provided by said contract.
18. ~copy of said agreement is hereunto annexed, marked
Complainant's Exhibit No. 1, and asked to be taken as a par.t
of this bill, from ·which it will,be seen that after reciting the
separation aforesaid; the filing of the suit for divorce as
aforesaid; the desire of the parties· to make a proper settlement; and the agreement of his said ·wife to accept the -settle~ent thereby evidence ''cin lieu of her dower and of her distributive share in the estate of the complainant, and in lieu
of alimony"; it was stipulated that the complainant should
pay to his said "rife on Monday of each week beginning May
16, 1926 the sum of foi·th dollars per week until 1\{onday,
,Jnne 28, 1926, from and after 'vhich time he was to pay her
the sum of fifty dollars per week for the maintenance and support of herself and of the infant child of said parties which
payment was to be in full and in lieu of all allowances for
clothing an(! other necessaries for herself and the son of the
said parties except that- "in addition thereto in the event of
unusual or protracted illness, entailing operations,
page 8 ~ hospital expenses or professional nursing'' either
for his said wife or son, your complainant agreed
"to pay any· and all such expenses when notified that the
same are necessary". In order to secure the payment of the
said sum of $50.00 per week as aforesaid, your complainant
agreed to cause to be assigned and transferred to the Citizens National Ba11k of Alexandria., Virginia, ~r to such
other trustee as the parties may mutually agree upon, certain
securities therein mentioned worth in excess of $10,000 upon
the following trusts, to-wit, to be held by the said trustee until there shall be default "in the prompt and regular pay:ment of said sum of $50.00 per 'veek when and as the same
shall become due and payable, in which event to sell as from
time to ·time may be necessary such part or parts of prope;rty so held in trust by it as it may in its discretion deem
· best and to ·pay .the proceeds thereof" to his said wife "to
·. ihe extent of any arrears" with further discretion on the
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part of the said trustee ''in the event of any default'' by the
~omplainant ''to sell, transfer and c~nvey and deliver any
part of said property * * , or any addition or additions· or substitutes therefor to the extent that it may in its
sol~ discretion deem necessary· and to the best advantage of·
the asid trust to pay over from .the proceeds th~reof any
arrears'' due the said wife ''and to invest any balance of the
proceeds * * * in income earning negotiable securities
'vhich shall be held by it under the provisions of the trust and
subject to all the conditions thereof''.
19. Said contract contain further provisions to the effect
that no sale should be made thereunder except upon written
deniand of the said wife and after written notice to your complainant by the trustee;. th!-Lt ~ the event any of the prop..
erty held in trust should depreciate in value or be reduced by_
any sale under the provisions of the trusts, your complain.
ant would deposit with the. trustee additional property suffi.- ·.
cient to make up any such depreciation, loss or reduction; that
· in the pending divorce proceedings, the court
page 9 } should be asked to ratify and confirm said settlement in its entirety ''and to direct the payment of
the said sum of $50.00 per week by the p~rty of the ~st part
to the party of the second part, and that nothing therein contained or contained in the instrument creating the trust
therein provided for shall affect the rigl1t or be taken in lieu
of the right of the party of the second part to seek the aid
of the court to enforce said payments should the same be
in arrears, or seek the aid of the court in enforcing any of
th.e provisions of said trust if and 'vhen necessary."

20. In addition to these provisions for alimony, your complainant agreed to convey and subsequently did convey to
his said wife certain real esta.te therein mentioned and agreed
to execute and did execute a will by the terms of which he bequeathed and devised to his said wife one third of all of his
estate except his undivided interest in his family homestead
located ncar E:rie in the State of Pennsylvania; that he would
110t make flny other future will without bequeathing and de~singo to his said wife a one third interest in all of his estate
except as aforesaid unless the party of the ·second part
P-honlil remarry: and that should he make any other will
in violation of this stipulation that his said wife should at
once be entitled to have absolutely and immediately onethird of hi·s estate of whatsoever kind: It contained a fur-
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ther stipulation appointing Harry R. Thomas, ;Esquire of
Arlington County, Virgin1a as his agent and attorney in
fact, upon whom in the event of your complainant '.s removal rrom Arlington County, Virginia, process might be
served. ~our complainant further ag-reed to relinquish, and
he thereby undertook to relinquish all of his right of courtesy
in the real estate of his said wife then owned by her or thereafter to be acquired or to be conveyed to her under said agreement, and to relinquish any right to· share as a distributee of
her estate, in event of her death, and in conside.ration of all
.these provisions, ~she agreed to accept the same in lieu of
- any dower right in the real estate of the party
page 10 ~ of the first part and attempted thereby to relinquish any right to a· distributive share in the estate of the complainant. In order to carry out and make
mor.e effective the agreement each agreed when requested
by the other to join in and execute such conveyances as may
be necessary to permit the other to deal with his or her real
property free from all right of the other through co·urtesy or
dower as contemplated by ·said agreement. And the said 'vife
agreed not to contract any obligations or debts upon the
credit of the complainant other than such as might ''be
properly contracted in the case of illness or operations under the terms of the agreement", and that in event of her remarriage, he was to be relieved from the payment of the
weekly sums therein provided for and should be ~iable only
for the s~pport of the infant son of the parties.

21. That as above shown the execution of this agreement
by complainant and especially his assent to those provisions
therein contained requiring him to convey the real estate
therein mentioned, to make the will as thereby provided, and
to deposit the securities in a trust to secure the payment of
the 'veekly instalments of $50.00 per week 'vere induced by the
fraud and unlawful duress and compulsion of his said wife
as aforesaid and never received the free and unforced assent of the complainant.
·
22. Your complainant sho,vs further that on the same day,
. nnd still acting tinder the duress and compulsion aforesaid, he executed to the Citizens National Bank of Alexandria, Virginia, a conveyance in accordance with the terms
thereof and delivered to the said Citizens National Bank
as Trustee. the securities and property therein mentioned, a
copy of whi.ch instrument is herewith filed, marked Com-
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plainant 's Exhibit No. 2, and is asked to be taken as a part
of this bill.
23. That afterwards, to-wit, on the- day of July, 1926,
when the bill of the said l\tiarjorie Schneider Gloth was presented to the Circuit Court for Arlington County for hearing
and was heard, the agreement before mentioned 'vas presented to the court together with the evidence of
page 11 ~ complainant's wife and her mother taken ore tenus
and preserved by a stenographic report, which record and evidence no'v in the files of 'your Honor's court are
asked to be taken as a part of this bill, on ·consideration
whereof the court entered a decree, divorcing the complainant therein" a 'mensa et thoro" from this complainant and he
from her, which after reciting that the parties had entered
into ''an agreement for a weekly allowance from the defendant to the plaintiff for the support of herself and the infant
son of the said parties, and for the settlement of their property rights and in lieu of the respective rights of the parties plaintiff and defendant to dower and courtesy and to·
share in the distribution and estate of the other and * * *
that they have jointly executed as provided for in the said
property settlement a deed of trust conyeying certain property to the Citizens National Bank of Alexandria, Virginia,
for the purposes set forth in said agreement and property
settlement, copies of which property settlement contract and
deed of trust have lJeen filed in this cause as Exhi:bi ts A and
B, respectively, with the deposition of the plaintiff", the
court decreed:
"That the same in its. entirety be and it is hereby ratified
and confirmed and adopted as and made a part of this decree, as fully as if written out and incorporated herein.
''And it is further adjudged, ordered and decreed that
the defendant pay to the plaintiff the 'veekly sum of $40.00
per 'veek beginning J\.fay 16, 1926, and $50.00 per week from
and after June 28, 1926, as provided for therein and that he
convey to her the property contracted therein to be conveyed to her and that he carry out and perform all further
and other provisions of the said contract and property settlement.''
Said decree further extinguished ''the marital rights of
ench party in and to any property owned by the other" and
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directed ''that the parties plaintiff and defendant, have, hold
and enjoy their real and personal property now owned by
them or hereafter acquired free from any and all claim of
dower, courtesy and distribution, or any other right 9f either
party in or to the property of the other, except as set forth
and provided for in the contract and deed of trust aforesaid".
After providing for the payment of costs and attorneys'
fees, it further directed "that this cause be removed to the
stet docket but leave is reserved to the parties or either of
.·them to make application to this court for such further orders as are authorized by law".
24. Your complainant shows that the considerations moving him to sign said contract outside of and beyond the considerations arising from the coercion and duress
page 12 ~ of the plaintiff above set out were these, well known
·
to his said wife:
a. His w:illingness and desire to properly maintain and
educate his son.
b. His unquestioned confidenee at that time in the chastity and moral integrity of his said wife and in her desire to
promote the best interest of their son, and his confidence that
by providing for her proper support she 'vould be able to diseharge these important duties.
c. That he might be relieved from the constant bickering
and campaign of detraction which his wife had even then in. a ugurated against him.
d. That thereby he would be relieved of the necessity of
meeting her exorbitant demands as a· condition of giving her
assent to deeds of conveyance 'vhich he might wish to make
from time to time, and that in event of her remarriage (or her
loss of chastity) that the custody of his said son should be
restored to him, and he 'vould be relieved of the burden of
providing for. the maintenance of his said wife.
e. Compliance of his wife with the condition implicit in
said contract and decree for the benefit of his son as well
as himself that her virtue and good character should remain
untarnished and her fitness to have the custody of their son
should remain ~(,n.i1nparied.
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For these reasons and these alone, the complainant was
willing to make the weekly payments therein specified for in
order that she might be enabled, as he had no doubt she
would~ to properly support herself to maintain her chastity
and in consultation with your complainant properly raise
their said son and to educate him.
25. Your complainant shows that the provisions of this contract and decre,e and all its implications were promptly and
fullv carried out by him from the date of its entry until the
-day of March, 19'28, as 'vill hereafter be stated.
page 13

~

26. That notwithstanding this ·fact, neither the
letter nor the spirit of said agreement and decree .
confirming it has been carried out by the said defendant, Mar.Qaret Schneider Gloth, in the following particulars :
·
(a) Instead of ceasing to interfere with the complainant
and his affairs, she has continually and without just cause
or excuse conducted a cam-paign of slander, detraction and
vilification of him in the County of Arlington and outside
thereof for t~e openly declared purpose of ruining him financially and in the eyes of the community..
(b) She l1as cemst.antly and maliciously sought to alienate
and has alienated from the complainant the affection, defer-·
ence. and the respect of their only son, William C. Gloth, Jr.,
and taught him to curse and vilify his father, without any
just reason or excuse, and only for the purpose of giving rein
and effect to her own malicious feelings towards your complainant.
(c) Since February fst, 1928 and repeatedly thereafter, up
to and including March 7th, 1928, his said wife has been unfaithful t.o her marriage vows to your complainant and her
obligations 'to their son and to society, and has on at least
three occasions, and how many more your complainant does
not know, though he has reason to believe and charges that
on many other occasions, she has been guilty of open and
shameless adultery with ·a certain James Jarrett, a young
·
man greatly her junior;
(d) That the funds above mentioned with which he provided her for the purpose of property ma_intaining herself
and their son, she has squandered on this paramour of hers, ·
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having bought with said funds on various occasions clothing
for him, made him presents of cash, taken him to meals in
various public restaurants in the City of Washington, and
either paid for them herself or furnished him the money with
which to pay therefor from the very means provided by the
complainant under the terms of the decree above mentioned
for the purpose of the maintenance and support of herself
and your complainant's son, has taken him riding repeatedly
in an automobile purchased 'vith complainant's means, has
..· .
parked it in more or' less secluded parks in the city
page 14 ~ of Washington and ,vith her said paramour therein
submitted to his fondling her person and she his
in the view of passersby, and has had him to sperid days
and nigl1ts in her own home in Arlington County to her shame
and ill fame and that of his son.
· (e) The acts of adultery above mentioned, your complainant shows were witnesses by various individuals. The last
occasion mentioned, March 7th, occurred in a public park in
the city of Washington on 16th Street near
when
witshe was caught u flangrante delicto" by at least
esses, and 'vas confronted by several of these witnesses and
charged with these disgraceful acts and no denials were
vouchsafed by her, and she and her paramour fled from the
scene of their shame.
27. Your complainant was in the City of Richmond on
the 7th day of l\iarch, attending public duties, when knowledge of the oecurrences of that day was communicated to him.
He at once returned to his home and in the hope of avoding
any unnecessary publicity as to this misconduct of his wife
and the rmmltant shame to their son. he called at the residence
of his said wife for tl1e purpose of advising her that because
of these facts he would have to cease paying- her the instalments of alimony above mentioned, but while he was in the
act of communicating this determination to her, in the presence of her mother, your complainant's wife maliciously and
wantonly shot your complainant down with a pistol, the bullet penetrating his body through the lung- and so imperilled ·
his life that he was eompelled to remain an inmate of a hospital for several weeks and his recovery was regarded as
most unusual. She is now under indictment by a grand jury
of Arlington County for a felony for this aet.
28. Your complainant is advised and charges that by rea-
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son of the facts aforesaid and by reason of the further fact
that several of the provisions of the contract above mentioned, and of the decree attempting to carry it into effect
are null and void or voidable, particularly those
page 15 ~ provisions seeking to annul the marita~ rights of
the complainant and his wife each in the property
of the other, such as courtesy, dower and distributive rights
are null and void because at the time said decree was entered the court, by reason of the amendment of· Section 5111
of the Code of Virginia in 1926 was without power either
to enter or to enforce said decree in those particulars and
because otherwise the contract in those particulars was void
and that by reason of the conduct of his said wife in the
respects above mentioned there has been and is a failure of
consideration for said contract and that insofar as said decree requires your complainant to make said weekly payments is concerned that they not only justify, but require,
this court to am1ul the same, and to decree that he is released of any obligation to continue said payments as well
as of the obligations of those c.lauses of the said contract and
decree limiting him in his right and power to make such disposition of his property by deed of will as he wishes.
29. Your complainant shows that his said wife controverts
these positions, and that it is the duty of this court to enter
a decree annulling said provisions and declaring the said
trust terminated, and directing said trustee to restore to the
complainmit the funds .no'v in its hands under the provisions thereof.

30. Your complainant shows that by reason of these facts,
he has made no further weekly payments of alimony to his
said wife since the - day of
, 1928, and has notified
her that he would not make any such payments in the future.
31. That notwithstandi~g these facts, she, claiming to act
under the terms of the said trust agreement has notified the
said trustee, the Citizens National Bank of Aiexandria in
writing that your complainant has been in default in such
payments for eight weeks and made demand upon the said
trustee to give your complainant notice thereof, and that the
said trustee notified your complainant of its intention to execute the said deed of trust according to the terms and provisions thereof and that pursuant to this demand
page 16 ~ the said Citizens National Bank of Alexandria by
Carroll Pierce, its trust officer, under date of April
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25, 1928, has notified your complainant that on the 9th day of
May, 1928, a.t 10 :00 o'clock in the stockholders room of the
said bank, it will offer for sale all of the securities held by it
under said agreeme.nt a.t public auction and to the highest
bidder. Copies of .said notice from the said Marjorie Schneider Gloth to said bank and of the notice of said bank to the
complainant are herewith filed, marked Complainant's Exhibits 3. and 4, respectively, and asked to be taken as parts
of this bill.
32. Your complainant shows further that since that said
notice 'vas given the day for the said sale has been postponed
until the 26th day of May, 1928, at the same hour .and for
the same purpose, but tl1at unless restrained ;by this Court,
the said trustee will on said day sell the said securities and
pay the proceeds, or a large portion thereof at least, to the
said Marjorie Schneider Gloth, in violation of the rights· of
your complainant.
33. Your complainant shows that if this is done his rights
will be sacrificed, said securities 'vill not under such circumstances sell for anything like their value by reason of the
uncertainty on the part of bidders as to the rights which will
be obtained, and no redress will be obtained from the said
l\riarjorie Schneider ·Gloth, and that irreparable damage and
injury :will accrue to him.
34. Your complainant shows further that none of the funds
and property received under the sai'd agreement of June 2,
1926 above mentioned, by said ~Iarjorie Schneider Gloth, and
that no property then or no'v o'vned by the complainant was·
derived from his said 'vife or was the result of her labors
or the joint labors and economies, and accumulations of his
said wife and himself but were all the result of his own unaided labors and toil; and that the only means of income
available to your complainant or for the .payment of the alimony accrued or to accrue are those which he earns at the
practice of his profes.sion, and that owing to the campaign of
detraction which the said wife has subjected him to during the
past two years and more, and the time lost from his profes::;ion by reason of her deadly assault above mentioned on
him, his capacity to earn a proper support has been impaired and his income at present is not sufficient to enable
him to meet the -said payments without greatly embarrassing
~1im and sacrificing his savings.
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page 17 }

35. That by reason of the facts hereinbefore alleged an actual controversy exists between the
complainant and his said wife and the Citizens National
Bank of Alexandria as to their respective rights, duties and
privileges under the contract and deed of June 2nd, 1926, and
the decree of this court confirming the same under the circumstances and facts hereinbefore alleged, which might result
disastrously to the complainant if he should undertake to
base action upon his view as to his rights and they should
thereafter turn out to be mistaken which makes it necessary
and proper for this court to ascertain and declare the respective rights, duties and privileges of the parties thereunder pursuant to th provisions of Section 6140 a to h, .of the
Virginia Code of 1924 Annotated.

PRAYER.
Being t.herefore otherwise without remedy, your complainant prays:
1. For leave to file this his bill in Equity and that it be
treated as a petition and cross bill in said divorce suit of
]Jfarjorie Schneider Gloth against this complainant now on
the stet docket of your Honor's court as· aforesaid.
2. That Marjorie Schneider Gloth and The Citizens National Bank of Alexandria, Virginia, a corporation, trustee,
be made parties defendant thereto and summoned ·to answer
the same, ans\vers. under oath being waived.
3. That the said Chancery cause of Marjorie. Schneider
Gloth v. William C. Gloth be restored to the active docket of
this court and heard along with, and if necessary, consolidated with this bill.
4. That the rights of this complainant under the said contract and deed of ·June 2nd, 1926, and the decree of this court
in respect thereto under the facts as they are alleged and
shall be developed in this case be ascertained and declared
by order of this court and especially that it be ascertained and
declared that he has the right to make such dispopage 18 ~ sition of his property by deed or by will as he
may wish.
5. That the trusts created under said contract of June
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2nd, 1926, and the deed of the same day to the Citizens National Bank of Alexandria, Virginia, Trustee, be declared
terminated and the said Citizens National Bank be directed
to return to the complainant the corpus of the fund .in its
hands· thereunder.
6. That the decree of this court of the - day of
,
192- requiring your complainant to pay alimony to his said
\vife be annulled in its operation from the 7th day of March,.
1928, and thereafter.
7. That the said Marjorie Schneider Gloth be deprived of
the custody and care of your complainant's son as an improper person therefor, and that your compla.i~ant be
awarded the custody of his said son.
8. That your complainant be awarded a divorce ''a vinmatri·mmvia" now subsisting with the said Marjorie
Schneider Gloth.

C'ltlo

9. That the rights and liabilities of all parties be ascertained and declared under. the facts above stated.
10. That the said ~farjorie Schneider Gloth be required to
account for all property heretofore received by her under said
agreement and not used by her in the support and maintenance of herself or the support and education of her said
son prior to the 7th day of l\farcl1, 1928, and to restore any
residue not so expended to the complainant.
11 .. That all necessary accounts be stated and returned.
12. That pending the determination of this snit, and for the
purpose of preserving the stat'ltS qzt.o until the rights of all
parties are finally as~-ertained and declared herein that the
said defendants, The Citizens National Bank of Alexandria,
Trustee, and th~ said Marjorie Schneider Gloth be enjoined
and restrained from offering for sale or selling or buying any
·
of the securities no"r in Hs hands under the said
page 19 ~ agreement of June 2nd, 1926, or the deed executed pursuant thereto or the decree of this court
r~tifying the same until the further order of the court.

13. And that all other relief, general and special be granted
your complainant.
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14. And your complainant will as in duty bound ever. pray,
etc.
WILLI.A.l\1: C. GLOTH, Complainant.

H. W. DUDLEY,
JNO. S. BARBOUR,
Counsel for Complainant.
Virginia,
Arlington County, to wit:
I R. E. R.emington a Deputy Clerk Circuit ~Ct. in and for
the County and State aforesaid do certify that William C.
Gloth, whose name is signed to the foregoing bill this day
appeared before me in my office and ·County aforesaid and
made oath that the facts stated in the foregoing bill are
true to the best of his knowledge and belief.

R. E. REl\tiiNGTON,
Deputy Clerk aforesaid.
page 20 ~

Filed 7/7 j26.
EXHIBIT ''A'' ..
S. W.

.,

~.UPPERT,

Reporter.

TillS CON'rRA.CT AND PROPERTY SETTLEMENT,
made and entered into and executed in duplicate, this the 2d
day of June, 1926, by and between WIL,LIAM. C. GLOTH,
party of the first part. and l\tiARJORIE SCHNEIDER
GLOTH, his 'vife, party of the second part,
WITNESSETH:
. That, "'\VHER.EAS, the parties hereto by reason of unhappy differe.nces are now separated, and the party of the
second part having filed suit against the party of the :first
part in the Circuit Court for Arlington County, Virginia,
for a divorce on the grounds of desertion, it is desired to
make a property settlement between the parties; and
\VHEREAS, the party of the second part has agreed to
accept this settlement, and the provisions for her hereinafter
made, in lieu of dower and of her distributive· share in the
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estate of the party of the first part, and in lieu of alimony;
and
WHER.EAS, it is the desire of the party of the first part,
in view of this settlement, to release all right of curtesy and

of distribution in the estate of the party of the second part;
Now, THEREFORE, for and in consideration of the premi:
ses and of the acceptance of this settlement by the party of
the second part, the party of the first part does hereby agree
to pay to the party of the second part on Monday of each
week, beginning May 16, 1926, the sum of Forty Dollars
($40) per week, until Monday June 28, 1926, from and after
which time he will pay to the party of the second part the
sum of Fifty Dollars ($50) per week, for the maintenance
and support of herself and of the infant child of
page 21 ~ the said parties, which payment is to be in full
-and in lieu of all allowances for clothing and other
necessaries for herself. and the son of said parties, except
that the party of the first part, in addition thereto, in the
event of unusual or protracted illness, entailing operations,
hospital expenses or professional nursing, either for the
party of the second part or for the son of the said parties,
agrees to pay any and all such expenses when notified that
the same are necessary.
And the party of the first ·part in order to secure the
payment of the said sum of Fifty Dollars ($50) per week as
aforesaid, does hereby agree that he will cause to be assigned
and transferred, and will assig1.1 and ·transfer to the Citizens
National Bank of Alexandria, Virginia, or to such other
trustee as the parties may mutually agree upon, twenty-one
(21) shares of the capital stock of the Arlington Trust Company of Rosslyn, Virginia, five ( 5) shares of stock in the
Fairfax and Arlington Building and Loan Association, and a
note or bond of even date herewith for the sum of Five Thousand Dollars ($5,000) drawn by the party of the first part to
his own order, and by him endorsed, and secured by a deed of
trust lien upon his one-half undivided interest in Lot one (1),
Block fourteen (14), of the subdivision of Fort l\iyer
Heights, Arlington County, Virginia, and the improvements
thereon, upon the following trust, to-wit, to be held by the
said· Citizens National Bank of Alexandria, Virginia, or by
such other trustee as may be. agreed upon by the parties, until there shall be default by the said party of the first part
in the prompt and regular payment of the said sum of Fifty

•

W. C. Gloth v. Marjorie Gloth and otJlers.

55

Dollars ($50) per week when. and as the ,same shall become
due and payable, in which event to sell, as from page 22 ~ time. to time may be necessary, such part or parts
of t4e property so held in trust by it, as it may in
its discretion deem best, and to pay the proceeds thereof
to the party of the second part to the extent of any arrears.
And tl1e party of the first part will by the terms of the insrument creating said trust expressly authorize and empower
the trustee therein, in the event of any default 'by him, to
sell, transfer, convey, and deliver the whole or any part of
said property so held in trust, or and addition or additions
thereto, or substitutions therefor, to the extent that it may
in its sole djscretion deem necessary, and to the best advantage. of said trust, to· pay out of the proceeds thereof any arrears due the party of the sec~nd part, and to invest any
balance of the proceeds of any such sale; of any of such property, as may be in its hands after the payment of costs of
sale and any other proper charges, including a commission
to the trustee of five per cent of. the total amount of the proceeds of sale, in inc~me earning negotiable securities which
shall be held by it under the provisions of the trust and sub.iect to all the conditions thereof.
The instrument creating said trust shall further provide
that no sale shall be made under the·provisions of said trust
unless upon written ~lemand of the party of the second part,
and in case of default as aforesaid, and not until after 'vritten notice to the party of the first part by the trustee. The
depositing- in the United States Mail of said notice, registered. and addressed to the party of the first part at Rosslyn, Virginia, so as to reach said party of the first part in ·
the usual course of the mails at least ten days prior to any
Rale shall be conclusively deemed a full compliance with
the provision for notice. .
And shall further provide that any sale of proppage 23 ~ erty under the trust may be made after said notice. either at private or public sale, and upon such
terms, or credit, as the trustee may in its discr~tion deem to
the best interest of the trust;· that he party of the first part
may from time to time, with he consent of the trustee, substitute other and· different property of equal value; and that
in the event that any of the property held in trust should
depreciate in value, or the amount" or value of the property
held in trust be reduced by any sale under the provisions. of
the trust, the party of the first part will deposit, assign, trans-
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fer, or convey to the trustee additional property sufficient to
make up any such depreciation, loss, or reduction.
It is understood that in the pending divorce proceedings
the court shall be asked to ratify and confirm this property
settlement in its entirety, and to direct the payment of the
said sum of Fifty Dollars ($50) per week by the party of the
first part to the party of the second part, and that nothing
herein contained, or contained· in the instrument creating the
trust herein provided for, shall affect the right, or be taken
in lieu of the right of the party of the second part, to seek
the aid of the court to enforce said payments should the same
be in arrears, or to seek the aid of the court in enforcing
any of the provisions of said trust if and when necessary.
- And the party of the first part further agrees as a part of
this settlement that he will convey to the party of the second
part the one-half interest now owned ·by him in a certain lot
having a frontage of thirty-nine (39) feet, known as Lot one
(1) Penrose, Arlington lVIagisterial District, Arli1~gton
County, Virginia; the two lots containing 6232.5
page 24 ~ square feet of land ac}joining the property of "1frs.
Delia Scluieider, and which were conveyed to him
by deed from Julia M. Smith, et vir., et al., by deed dated October 31, 1917, and recorded in Liber 155, folio 411, of the
land records of Arlington County, Virginia; and that he will
convey to the contracting purchaser title to what is known
as the J olu1son Hill property in Arlington County, Virginia,
upon demand being· made upon him by the party of the second
part, and without further consideration to him, the party of
the first part.
And the party of the first part further agrees that he 'viii
as of the date of this settlement, execute as a part of this
settlement, and in consideration thereof, a will by the terms
of which he "rill bequeath and devise to the party of the second
part one-third of all of his estate of whatsoever kind, character, or description, whether in law or in equity, except, however, his interest in the home place located at or near Erie,
in the State of Pennsylvania, to be hers absolutely and without reservation or restriction. of any kind; and he further
agrees as a part of this settlement and in consideration hereof
that he will not make anv other or future 'vill without bequeathing and devising to· the party of the second part onethird of all of his estate as aforesaid 'vith the exception of
his interest in the Pennsylvania property, unless the party
of the second part remarries, in which event the party of
the first part sl1all have the right to devise and bequeath his
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property as he sees fit. It is understood and agreed that
should the party of the first part make any other or future
will, the party of the second part at the time not having remari:iecl, 'vithout bequeathing and devising to the party of
the second part one-third of his estate as aforepage 25 ~ said, that the party of the second part shall at
once ~be entitled to have absolutely, and without
reservation or restriction, one-third of the estate of the party
of the first part, of whatsoever kind, character, or description, whether in law or in equity, and to have the same effectually assigned, transferred, and conveyed to her by the party
of the first part, and to sue for and to recover the same of
him in the event of his refusal or failure to forthwith assign,
transfer, convey and deliver the same to her; and the party
of the first part does hereby constitute and appoint Harry
R.. Thomas, Esq., of Arlington County, Virginia, as his agent
and attorney-in-fact for him, and upon whom in the event of
the removal by the party of the first part of his residence
from Arlington County, Virginia, any process, summons, 01~
writ may be served in the event of such suit, the service of any
such process, summons, or writ upon the said agent or attorney-in-fact, in the event of the removal of the party of the
first part as aforesaid, to have the same force and effect as
if served upon the party of the first part in person.
The party of the first part agrees to relinquish and
does hereby relinquish any and all right of curtesy in and to
the real estate of the party of the second part, now owned
by her or hereafter to be acquired, or to be conveyed to her
under this agreement, and further relinquishes any right to
share as a distributee in her estate; and the party of the
second part in consideration of this settlement and the provisions hereinbefore made for her, does hereby agree to accept the same in lieu of any dower right in the real estate
of the party of the :first part now owned by him or hereafter
to be acquired, and in consideration of the making and execution of the will aforesaid, she further agrees to and does
.
hereby relinquish any right to a. distributive share
page 26 ~ in the estate of the said party of the first part.
For tl1e purpose of carrying out and making effective this agreement, each party agrees that they will, when
requested by the other, join in and execute such conveyances
as may be necessary to permit· the other to deal with his or
her real property free from all right of the other to curtesy
or dower, as contemplated by this agreement.
r:rhe party of the :first part further agrees to pay the fol·
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lowing bills contracted by the party of the second part and
now outstanding, to-wit, S. Kann, Sons & Co., now in suit
in the Circuit Court for Arlington County, Virginia, $126.00
and costs; an account due Rosedere of $168.50; one due Lanaburgh Brothers of $76.20; one due J. E. Dyer & ·Co., of $23.30, ·
one due David Dinkelstein of $15.20; and the sum of $92.00
for account· of G. Erlebacher; being a total of $504.20.
And the party of the second part agrees that she will not
contract any obligations or debts whatsoever upon the credit
of the party of the first part other than may be properly contracted in the case of illness or operations under the terms
of this agreement.
It is mutually agreed and understood that in the event the
party of the second part remarrie·s then the party of the first
part shall be relieved from the payment of the weekly sums
to the. party of the second part as herein provided for, and
shall be liable only for the support of the. infant son of the
parties.
The party of the first part further agrees that at the com]Jletion of -the high school education of the son of the said
parties, he, the party of the first part, will defray all expenses of and to complete his education in such institution or
institutions as the party of the first part, the party
page 27 ~ of the second part, and their said son shall select,
and further that he will annually defray the expenses of a vacation for said son to the extent of one hundred
dollars ($100) and railroad, or other transportation,-the
said party of the first part to be consulted as to the time and
place of said vacation.
WITNESS the signatures and seals of the parties hereto,
in duplicate, as of the day and year first hereinabove written.
(Signed)
(Signed)
page· 28

~

WILLIAM C. GLOTH
(Seal)
MARJORIE SCHNEIDER GLOTH (Seal)

State of Virginia,
County of Arlington, to-wit:

I.
, a notary public in and for the State
and County aforesaid, whose commission expires on the -·
day of
, 192-, do· hereby certify that William C.
Gloth, 'vhose name is signed to the foreg·oing and annexed
writing, bearing date on the- day of June, 1926, has acknowl-
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edged the same be.fore me in my county and State

af~resaid.

GIVEN under my hand this- day of June, !926.
Notary Public.
District of Columbia, ss:

I,
, a notary public in and for the District aforesaid, whose commission expires on the - day of
- - - - . , 192-, do hereby certify that Marjorie Schneider
Gloth, whose name is signed to the foregoing and annexed .
writing, bearing date the- day of June, 1926, has acknowledged the same before me in my county and State aforesaid.
GIVEN under my hand and notarial seal this 3d day of
June, 1926.
Notary Public.
page 29. ~

Filed 7!7 j26.
EXHIBIT ''B',.

THIS INDENTURE, made and entered into this the 2-d
rlay of July, 1926, by and between WILL,IAM C. GLOTH,

party of the first part, the CITIZENS NATIONAL BANK
of Alexandria., Virginia, party of the second part, and MARJORIE SCHNEIDER GLOTH, party of the third part;
WITNESSETH:
That, WHEREAS, the. parties of the first and third parts
have agreed upon a property settlement and have this day
entered into a contract and agreement setting forth and providing- for said settlement; and
WHE.REAS, the ·party of the first part has agreed in the
said contract and settlement to make certain provisions for
the support and maintenance of the party of the third part
m1d their infant son, William C. Gloth, Jr., and in said contract
and agreement has agreed to assign and transfer certain property in trust to the party of the second part to secure the
payment by the party of the first part to the party of the third
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part the sums of money provided to be paid by the said contract and agrement;

NOvV, THEREFORE, for and in consideration of the
premises and the sum of Five Dollars ( $5) cash in hand
paid, the receipt of which is hereby acknowledged, the said
party of the first part does hereby bargain and sell, assign,
transfer, and deliver unto the party of the second part hereto
all of the ·following property, to-wit, (1) a note for the sum
of Five Thousand Dollars ($5,000) payable on demand, bearing even date herewith, drawn by the party of the first part
to his own order and by him endorsed, and secured by a deed
. of trust lien upon his one-half interest in and to Lot one (1),
Block fourteen (14), of the subdivision known as Fort ~Iyer
Heights, in Arlington County, Virginia, 'vith the
page 3G ~ improvements thereon; (2) a certificate or certi.
:ficates for twenty-one shares of the capital stock
of the Arlington Trust Company, Incorporated, of Rosslyn,
Virginia; and (3) certificate or certificates for five shares of
the capital stock of the Fairfax and Arlington Building and
Loan Association; the party of the first part a.greeing and
covenanting that he will renew the said note for Five Thousand Dollars, and the deed of trust lien securing the same, as
from time to time it may he necessary to prevent the same
becoming barred by any statute of limitation now in force or
hereafter to be enacted.
IN TRUST, however, for the following purposes· and none
ot.her, to-\yit, that should ~efault be made by the party of the
:first part 1n the prompt and regular payment of the said sum
of Fifty Dollars ($50) per week provided for in the contract
and property settlement entered into between the parties of
the first and third parts hereto as of this date, 'vhen and as
the same sl1all become due and payable, then, in tba.t event 1
to sell, transfer, assign, convey and deliver the 'vbole or
a.ny part or parts of said property so held in trust, or any
additions, or substitutions therefor, to the extent that the
party of the second part, trustee, may in its sole discretion
deem necessary and to the best advantage of the trust, and to
pay out of the proceeds of any such sale any arrears due to
the party of the third part, and to invest the balance of ·said
proceeds of any such sale as may be in its hands after the
payment of costs of sale and any other proper charges, including a commission to the trustee of five per cent of the
amount of the total proceeds of sale, in income earning nc-
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gotiable securities which shall be held under the. provisions
of this trust and subject to all the conditions hereof; provided that no sale shall be made under the propage 31 ~ visio.ns of this trust unless upon written demand
of the party of the third part, and in case of default as aforesaid, and not until after written notice to the
party of the first part by the trustee, it being agreed and
unde-rstood that ·the depositing in the United States mail of
said notice, registered and addressed to the party of the first
part at Rosslyn, Virginia, so as to reach said party at the
first part in the usual course of the mails at least ten days
prior to any sale, shall be conclusively deemed a full compliance with this provision for notice.
It is understood that any sale made under the provisions of this trust may be made after said notice either at
private or public sale, a.nd upon suc.h terms, or credit,. as the
party of the second part may in its discretion deem to the
best interest of the trust; that the party of the first part may
from time to time, with the consent of the party of the second
part, substitute other and different securities or property of
equal value to the property herein assigned, transferred, and
delivered, in the place and stead thereof and to be held upon
a like trust; and that in the event that any of the property
held under this trust, or any substitutions therefor, or additions thereto, shall depreciate in value, or the amount or
value of the property held under this trust be reduced by
any sale under the provisions hereof, the party of the first
part will deposit, assign, transfer and deliver to the party of
the second part additional property, real or personal, sufficient to make up any such depreciation, loss, or reduction,
and to be held under the provisions of this trust.
It is further understood and agreed that should the party
of the third part remarry that this trust shall become null
and void and of no effect, and the property held hereunder
shall be reassigned, transferred, and delivered to
page 32 ~ the party of the first part hereto free and discharged from the terms and provisions hereof.
In the event of the death of the party of the first part
during the existence of this trust, the party of the third
part shall have the right to elect to take the one-third of the
estate of the party of the first part bequeathed and devised
to her by the will contracted to be made by the party of the
first part in the contract and property settlement entered
into by the said parties of the even date herewith bequeath-
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ing and devising to her one-third of his whole estate, excepting certain property in Pennsylvania, or in lieu thereof to
have assigned, transferred, and delivered to her by the trus. -tee herein the property held under this trust to be hers absolutely and without reservation or restriction of any kind whatsoever.
IN WITNESS WHEREOF the parties of the first and
third part· hereto have hereunto subscribed their names and
affixed their seals, as of the day and year first above herein
~ill~
.
.
(Signed-)
(Signed)
page 33
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WILLIAM C. GLOTH
(Seal)
MARJORIE· SCHNEIDER GLOTH (Seal)

In the Circuit Court for Arlington County.
Filed 6/24/26.

Marjorie Schneider Gloth, Plaintiff,
vs.
William C. Gloth, Defendant.
In Equity.

To the Honorable Circuit Court for Arlington County:
Your complainant, 1\farjorie Schneider Gloth, respectfully
represents:
1. That. on the 2d day of December, 1912, complainant,
''"hose maiden name was Marjorie Schneider, was lawfully
maried in the City of Baltimore, State of Maryland, to the
defendant William C. Gloth.

2. That after said marriage complainant and her husband,
the defendant, returned to Arlington County, Virginia, where
eontinuously from the date of said marriage until the 27th
day of September, 1925, they lived together as husband and
wife.
3. That on the 6th day of September, 1913, a. son was born
to your complainant and the said William C. Gloth as a result
of said marriage ; that the said son, whose name is William
Charles Gloth, is now living and in the custody and control
of complainant.

I
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4. That the said William C. Gloth has wilfully
deserted and abandoned your complainant since
the 27th day of September, 1925; that is to say, on the said
27th day of September, 1925, the said William C. Gloth did,
voluntarily, wilfully and without any justification whatever,
leave his home in Arlington County, Virginia, where lie was
then residing with complainant and their son, and go elsewhere to reside, and that immediately before leaving he stated
to complainant that he was leaving her for good; and that the
said defendant has never returned to his home and continuously from the said 27th day of September, 1925, up to the
time of the filing of this suit, defendant has absented himself
from his home and from complainant.
5. That both complainant and the said William C. Gloth
11ave resided, and have been domiciled, in this State ever
since the aforesaid marriage, and for more than one year
next preceding the commencement of this snit, and are domiciled and now reside in this State; and that complainant last
cohabited with the said William C. Gloth in the Oounty of
Arlington, in this State.
6. That complainant is without any 'mean with which to
support herself and her infant son, or with which to prose·
cute this suit.
In ·consideration whereof, and forasmuch as your complainant is remediless in the premises save in a court of
equity, your complainant prays:
· ·1. That the said William C. Gloth may be made. a party defendant to this bill, and required to answer the same but not
under oath, the oath being hereby expressly waived;

page 35 ~

2. That your complainant may be decreed a divorce a mensa et thoro from the defendant, William C. Gloth;

3. That the care and custody of. the infant· son of complainant and defendant be awarded complainant, and th~t it
be decreed that the ·said child shall remain with complainant;
·
4. That the court enter a decree settling the property rights
of the parties; and

6~
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5. That your complainant may have all such further, other,
and general relief in the premises as the nature of her case
may require, or to equity shall seem meet.
And may process issue,
(Signed)

MARJOR1E SCHNEIDER GLOTH,
Complainant.
·
. WM. HORGAN,
Counsel for Complainant.
page 36
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State of Virginia,
Arlington County, to-wit:

Marjorie Schneider Gloth, the complainant named in the
foregoing bill, being :first duly sworn, says that the facts and
allegations therein contained are true, except so far as they
a.re therein stated to be on information, and that so far as
they a.re therein stated to be upon information she believes
them to be true.
(Signed) MARJORIE SCHNEIDER GLOTH,
Complainant.
Taken, sworn to and subscribed before me Thomas D.
Bailie, a notary public of and. for the county and state
aforesaid, in my county aforesaid, this 23rd day of June,
1926.

(Signed)

THOMAS D. BAILIE,
Notary Publie.

My commission Expires May 9, 1930.
page 37
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In the Circuit Court of Arlington County,
Virginia.
Filed 6/25/26.

Marjorie Schneider Gloth, Plaintiff,
vs.

William C. Gloth, Defendant.
In Equity.
ANSWER OF WILLIAM C. GLOTH, DEFENDANT.
This defendant in answer to Bill of Complaint filed- against
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him in the above entitled cause or to such parts thereof as
he is advised by counsel it is necessary for him to answer,
answering says :
·
1. lie admits the allegations contained in paragraph one
of the Bill of Complaint.
2. He admits the allegations contained in paragraph two
of the Bill of Complaint.
3. He admits the allegations contained in paragraph three
of the Bill of Complaint.
4. He neither admits nor denies the allegations contained
in paragraph four of the Bill of Complaint but calls for strict
proof of such allegations as may be material.
I

r

5. He admits the allegations contained in paragraph five
of the Bill of Complaint.
6. Answering allegations contained in paragraph six of
the Bill of Complaint he says that he has always provided
properly for his wife and infant son.

I·

j

And having fully answered said Bill of Complaint he prays
to be hence dismissed, etc.
(Signed)

WILLIAM C. GLOTH.

Subscribed and sworn to before me this 25th day of June
1926.

.

(Signed)

H01viER R. THOl\tiAS,
Notary Public, Arl. Co., Va.

HARRY R. THOMAS,
GARDNER L. BOOTHE, p. d.
page 38 ~

Circuit Court for the County of Arlington, the
7th day of July, in the year of our Lord nineteen
hundred and twenty-six.
Present: The Honornble Howard W. Smith, Judge of the
Corporation Court of the City of Alexandria, Virginia, designated by the Governor of Virginia, on the 6th day of July,
1926, to preside in the Chancery cause of 1\farjorie Schneider Gloth vs. William C. Gloth.

----
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Supreme Court of Appeals of Virginia.
In Chancery.
DECREE A

~IENSA

ET THORO.

l\{arjorie Schneider Gloth, Plaintiff,
vs.
William C. Gloth, Defe;ndant.
This cause coming on this 7th day of July, 1926, to be heard
upon the bill of complaint, the answer of the defendant and
replication of the plaintiff thereto, and having been duly docketed and set for hearing on this day, and upon the depositions
of the plaintiff and of Delia Schneider taken in open Court
and reduced to writing and upqn the exhibits filed with said
depositions, and was argued by counsel.
On Consideration Whereof, it appearing to the Court that
the plaintiff and the defendant are re·sidents of the C'ounty
of Arlington and State of Virginia., and that they have both
resided therein for more than one year prior to the institution of this suit; that the said plaintiff and defendant were
married in the City of Baltimore, Maryland on the 2nd day
of December, 1912; that after said marriage they resided in
the County of Arlington, Virginia; that on the 27th day of
September, 1925, the defendant wilfully deserted
page 39 ~ and abandoned the plaintiff without just cause or
excuse in _said County of Arlington, Virginia,. and_
the said abandonment and desertion has continued uninterruptedly up to the present time, the Court doth adjudge,
order and decree that the plaintiff, Marjorie Schneider Gloth,
he and she is hereby divorced a mensa et thoro from the defendant, William C._ Gloth, and he from her. ·
And it appearing to the court that the parties plaintiff and
d~fcndant have heretofore. and sinc-e the institufii.on of this
suit, to-wit, on the 2nd day of July, !926, entered into an
agreement for a weekly allowance from the defen~ant to the
plaintiff for the support of herself and the infant son of the
said parties, and for the settlement of their property rights,
and in lieu of the respective rights of the parties plaintiff and
defendant to dower and curtesy and to share in the distribution of the estate of the other, and it appearing further that
they have jointly executed, as provided for in the said property settlement contract, a deed of trust conveying certain
property to the Citizens National Bank of Alexandria, Vir. ginia, for the purposes set forth in .said agreement and propm·ty settlement (copies of which property settlement con-

W. ·C. Gloth v. Marjorie Gloth and others.

I

!_

6.7

tract and deed of trust have been filed in this cause as exhibits "A" and ''B", respectively, with the deposition of the
p1aintiff) ;
It is hereby adjudged, ordered and decreed that the same
in its entirety be, and it is hereby ra.tified and confirmed,. and
adopted as and made a part of this decree as fully as if written out and incorporated herein; and it is further adjudged
ordered and decreed that the defendant pay to the plaintiff
the weekly s11m of forty dollars per week beginning May
16, 1926, and fifty dollars per week from and after ·June 28, ·
1926, as provided for therein, and that he convey to her the
property contracted therein to be conveyed to her; and that
l1e carry out and perform all further and other provisions
and conditions of said contract and property s·etIJage 40 ~ tlement.
· And it is further adjudged, ordered and decreed that the marital rights of each party to this suit in and
to any property o\vned by the other party be, and the same
are hereby extinguished, and that the parties, plaintiff and
defendant have, hold and enjoy their real and personal property no·w owned hy them or hereafter acquired, free from
any and all claim of dower, c:urtesy and distribution, or any
other right of either party in or to the property of the other
except as set forth and provided for in the eontract and deed
of trust aforesaid.
And it is ordered that the said William C. Gloth shall pay
unto the said Marjorie Schneider Gloth her. costs in this behalf by_her expended, including costs of depositions and reporting and transcribing testimony of the witnesses taken
ore tm~vu,s; and it is further ordered tha.t this cause be removed to the stet docket, but leave is reserved to the parties,
or either of them, to make application to this court for such
further orders as are authorized by law.
. (Signed)
page 41
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HOWARD W. SMITH, Judge.

Virginia:
.
In the Circuit Court for Arlington County.

William C. Gloth, Plaintiff,

v.
Marjorie Sclmeider Gloth and The Citizens National Bank
of Alexandria, Virginia, a Oorporation Organized and
Existing Under the Laws of the United States and the State
of Virginia, Trustee, Defendants.

------------
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RESTRAINING ORDER.
The annexed bill was this day presented to the undersigned
Judge of the 26th Judicial Circuit at his office in "\Varrenton,
Virginia, pursuant to notice hereto attached and the parties
defendant in said bill of complaint appeared by counsel before said Judge and argued the said motion for an injunction
which said bill is treated as a .petition in the suit now pending
in the Circuit Court of Arlington County, Virginia, under the
style of Marjorie Schneider Gloth vs. William C. Gloth, said
petition being ordered filed in said suit. On consideration
whereof and of four affidavits filed on behalf of W. C. Gloth
and one on behalf of Marjorie S. Gloth, returned here,vith,
an injunction is awarded pursuant to the prayer of the bill
enjoining and restraining the defendants and each of them
from offering for sale, selling or buying any of the securities now in the hands of said Trustee under the agreement
of June 2nd, 1926, mentioned in said bill, or the decree pursuant thereto until the further order of the Court, upon the
plaintiff or some one for him executing before the Clerk
of the Circuit Court of Arlington County, Virginia, proper
injunction bond with approved security dn the penalty of one
thousand dollars ($1,000.00), and conditioned according to
law. Provided however, that this injunction shall stand dissolved on the second day of the June term of the Circuit Court
for Arlington County, Virginia, unless sooner dissolved or
enlarged.
page 42
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(Signed)

GEO. LATHAl\1: FLETCHER, Judge.

To the Clerk of the Circuit Court of Arlington County, Virginia.
Pursuant to the provisions of Section 6319 and 6321 who
will enter the above as a Vacation Order.
(Signed)

GEO. LATHA}tf FLETCHER, Judge.

1vfay 22, 1928.
Virginia:
In the Clerk's Office of the Circuit Court of Arlington
County, 1\llay the 23rd, 1928.
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The foregoing injunction order was this day received and
recorded in the Current Chancery Order Book of this Court.
Teste:
(Signed)

W~L

H. DUNCAN, Clerk.

This is to Certify that the within required injunction bond
in the amount of $1,000.00 has this clay been executed before
me by ·william C. Gloth as Principal with Harry R. Thomas
as approved surety, conditioned as the la~ directs.
Given under my hand this 23rd day of May, 1928.
(Signed)
page 43
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Circuit Court for the County of .Arlington, Vir. ginia, held at the Court House thereof at ten
o'clock A. N., 1\llonday, June the eighteenth, in the year of
our Lord nineteen hundred and twenty-eight, that being the
first day of the June, 1928, Term of said Court.

Present: The Honorable Howard W. Smith, Judge of the
Corporation Court of th~ City of Alexandria, Virginia, designated by the Governor of the State of Virginia, on the thirteenth day of June, 1'928, to hold a part of the Regular June
Term of the Circuit Court of the County of Arlington, beginning on June the eighteenth, 1928, a vacancy having occurred
in the Sixteenth Judicial Circuit by reason of the death of
Judge Samuel G. Brent.
William C. Gloth, Plaintiff,
vs.
Marjorie S. Gloth, et als., Defendants.
DECREE.
This cause came on this day to be further heard upon the
plaintiffs hill and on the demurrer pf the defendant Marjorie S. Gloth thereto this day filed by leave of Court, on
consideration whereof and by consent of parties this cause
is set down for argument on said demurrer and the plaintiffs grounds therein for Monday, the 9th day of July, 1928,
at 11 o'clock A. ~f. and on motion of the plaintiff the injnnc-
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tion heretofore awarded in this cause is enlarged until the
further order of the court.
HOW.ARD
page 44}
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SMITH, Judge.

Filed 6/18/28.
WM. H. DUNCAN, Clerk.

William C. Gloth, Complainant,
vs.
Citizens National Bank of Alexandria, Virginia, a.nd Marjorie Snyder Gloth, Defendants.
The defendant in the above ·entitled cause, Majorie Schneider Gloth, comes and demurs to the bill for injunction filed
against her and the said Citizens National Bank of Alexandria, Virginia, by William C. Gloth, and for grounds of said
demurrer sets out the following:
1. The decree sought to be attacked in this bill for an injunction, is not a decree for alimony, but is a decree confirming a contract and property settlement voluntarily entered -into between the said William C. Gloth and the said Majorie Schneider Gloth, the performance of the terms of which
said contract and property settlement as secured under a
deed of trust from the said William -C. Gloth to the said Citizens National Bank of Alexandria, Virginia, wherein certain property is pledged or hypothecated in trust to secure
the payment of the amount set out and agreed to be paid by
the said William C. Gloth to the said Marjorie Schneider
Gloth under the terms of said contract and property settlement.
2. Insofar ·as the aforesaid decree confirms the said prop-·
erty settlement between the said William C. Gloth and the
said Marjorie Schneider Gloth, the same is res judicata.

3. The bill for injunction in this case constitutes a collateral attack upon a fin~l judgment of the Circuit Court of
Arlington County, Virginia, in the suit of Marjorie Schneider
Gloth vs. William C. Gloth, and for that reason cannot be
maintained.
page 45 }

4. And for the further ground that it is appar-
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ent, upon th~ face· of this rec,ord, that the said William C. Gloth is eight hundred ($800.00) dollars in arrears
in the payment of the alimony provided for in said property contract and settlement, confirmed by the decree in the
said suit of Marjorie Schneider Gloth vs. William C. Gloth,
and hence is in contempt of court.
5. That, inasmuch as said bill for injunction has been filed
and treated as a petition and cross-bill in said divorce suit of
Marjorie Schneider Gloth vs. William C. Gloth, pending in
this court, and in accordance with the prayer of said bill for
injunction, the court is without jurisdiction to determine in
this divorce suit the matters set forth in said injunction bill,
or to grant the relief therein prayed for.
6. That the decree entered on the 7th day of July, 1926,
in this divorce suit, divorcing the said Marjorie Schneider
Gloth tt a 'mensa et thoro" from the said petitioner, William
C. Gloth, is final, and a conclusive crimination of him as violating his marital duties, and that he is in court with unclean
hands, and, this being so, a court of equity. will not entertain
any matter of recrimination by him in said divorce suit," nor
grant any_ such relie-f as prayed for by him.

7. That said divorce. decree finally fixed her status, and,
therefore, she cannot be compelled to be.come reconciled, but,
if not voluntarily reconciled within. three years, the court has
jurisdiction to grant her an absolute divorce, but has no jurisdiction to set aside said divorce decree for any subsequent
events.
8. That the rights of the parties un~er said contract of
June 2, 1926, especially after same had been ratified, confirmed and adopted as a part of and by the said divorce decree, became fixed, and this court has no jurisdiction to alter
same, because of any subsequent events.
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9. That said bill for injunction or petition asks
the court to construe said contract and trust deed,
and enter a declaratory judgment as to the rights of the
parties under said contract and trust deed in pursuance of
Va. Code, Sec. 6140-a., thus recognizing the validity of the said
contract and trust deed, and causing said bill or petition to
be repugnant, and the prayer f.or injunction is in violation
of Va. Code, Sec. 6140-f.

---
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10. That the 11easons a.nd conditions for the execution
of said contract and trust deed, set forth in said injunction
bill, but not embraced in said contrac.t and trust deed, are no
part thereof, and cannot become a part thereof without violating the rule that no written instru:{Ilent can be varied, altered Qr added to by parol evidence.
11. That the alleged shooting of said petitioner, William
C. Gloth, can be no cause for affecting nor enjoining the enforcement of said contract and trust deed in this or any other
proceeding.
12. Because the said William C. -Gloth has been guilty of
laches and the status qzto existing at the time of the execution of the contract and Deed of Trust has changed and can
neve.r be restored.

WENDENBURG & HADDON,
p. q. and Counsel for Marjorie Schneider
Gloth in the petition filed by W. C. Gloth.
pag~
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Circuit Court for the County of Arlington, Virginia., continued and held at the Court House
thereof at ten o'clock A. M., Tuesday, July the tenth in the
year of our Lord, nineteen hundred and twenty-eight.
Present: The Honorable Howard W. Smith, Judge of the
Corporation Court of the City of Alexandria, Virginia, designated by the Governor of the State of Virginia, on the 13th
day of June, 1928, to hold a. part of the Regular June Term
of the Circuit Court of the County of Arlington, beginning
on Jun~ the eighteenth, 1928, vacancy having occurred in the
Rixteenth Judicial Circuit by reason of the death of Judge
Samuel G. Brent.
William C. Gloth, Plaintiff,
vs.
Marjorie Schneider Gloth and The Citizens National Bank
of Alexandria, a corporation organized and existing under
the laws of the United States and the State of Virginia,
•
Tntstee, Defendants.
FINAL DECR-EE.
This cause came on this day to be further heard upon the

I
r
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bill of the ·Plaintiff and the exhibits there,vith :filed and referred to and the demurrer of the Defendant, MarjorieSchneider Gloth, which demurrer specified in writing the
grounds thereof and was argued by counsel, on consideration
whereof the court doth sustain said demurrer.
And the Plaintiff not desiring to amend the said bill, the
court doth adjudge, order, and decree that the injunction
heretofore awarded be dissolved and the Plaintiff's bill dismissed and that the Defendants recover of the Plaintiff their
costs in this behalf expended, but nothing herein contained
shall be construed as passing on the question of the custody
of the infant, "\Villiam C. Gloth, Jr., or as in any way ruling
that the court cannot make any future order in respect thereto
which may appear proper to the court in the proper proceedings, and the Plaintiff, William C. Gloth, indicating a purpose to appeal from this decree, the operation thereof is
·suspended for a period of ninety days from this date to enable him to present a petition for an appeal upon his executing a proper suspending bond in the penalty of
page 48 } One Hundred Dollars ($100.00).
HOWARD W. SMITH, Judge.
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Virginia,
In the Circuit Court for Arlington County.

William C. Gloth, Plaintiff,

vs.
Marjorie Schneider Gloth, and others, Defendants.
~Po

Mrs. 1\fa.rjonie Schneider Gloth, and Citizens Na.tional
Bank of Alexandria.

You will take notice that on Monday, July 16th, I shall
apply to the Clerk of the Circuit Court of Arlington County
for a transcript of so much of the record in the above entitled cause, recently pending in said Court as will enable the
Supreme Court of Appeals of Virginia, or the Judge thereof
in vacation to whom a petition for an appeal from and supe,rsedeas to a certain decree, entered in said cause on the lOth
day of July, !928, is to be presented to properly decide on
said petition and enable the Court, if the petition be granted,
properly to decide the questions that may arise before it;
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and that I ·shall then request the Clerk to embrace in said
transcript the following papers:
1. The Plaintiff's bill;

2. A copy of Complainant's Exhibit ''A'~' mentioned in
paragraph 18 of said bill;
3. A copy of Complainant's Exhibit "B", mentioned in
paragraph 22 of said bill;
4. A copy of Complainant's Exhibits No. 3 and 4, mentioned in paragraph 31 of said bill;
5. A copy of the bill in the case of Marjorie Schneider
Gloth v. William C. Gloth, mentioned in paragraph 23 of
said bill;
.
·
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6. A copy of the a~swer of William C. Gloth
thereto;
·

7. A copy of the Decree of July 7, 1926;
8. A copy of the injunction order of May 22, 1928;
9. A eopy of the Decree of June 18, 1928, enlarging said
injunction;
·
10. A copy of the defendant's demurrer to the bill;
11. A copy of the decree of July 10, 1928, sustaining the
said demurrer ; and
12. A copy of this petition and designation of record.

R-espectfully,
JOHN S. BABBOUR,
J:OHN S. HARBOUR,
(Signed) H. W. DUDLEY,
H. W. DUDLEY,
Attorneys for William C. Gloth, Plaintiff.

(Signed)

I, Wm. H. Duncan, Clerk of the Circuit Court of .Arling..;
ton County, Virginia, the same being a Court of record, do
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hereby certify that the foregoing copies are true copies of
originals on file and of record in my office in the case of William C. Gloth, Complainant, v.s. Marjorie Schenider Gloth and
the Citizens National Bank of Alexandria, Virginia, etc., Defendants, and that they t_ogether constitute this transcript
of record in accordance with the designation notice of John
S. Barbour and H. W. Dudley, Attorneys for Complainant, (a
copy of said notice transcribed herein) except item 4 of
the said notice, exhibits No. 3 and 4 requested therein to be
included in this record, which are not on file in thi.s office;
And, I Further Certify that the suspending bond required
in the within decree dated July the 10th, 1928, has been duly
executed before me by the Complainant, William C. Gloth,
as principal and Harry R. Thomas as approved surety by
me, in the amount of $100.00, conditioned as the law directs;
and that Marjorie Schneider Gloth and the Citizens National
Bank of Alexandria, Virginia, etc., have been duly served
with a copy of the within designation of notice for this transcript of record.
Given under my hand this 18th day of September, 1928.
WM. H. DUNCAN,
Clerk of the Circuit Court of Arlington
County, Virginia
A. Copy-Teste:

H. STEWART JONES, C. C.

I
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