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IN THE

Supreme CoUrt of Appeals of Virginia
AT RICHMOND.

BOLLING M.

MORl~IS,

SR., AND· BOLLING M. MORRIS,
JR., Plaintiffs in Error,

v.
D. P. BRAGG, rrRAD·ING UNDER THE FIR¥
AND STYLE. OF BRAGG BROS. & CO.,
Defendant in Error.

NA~IE

PETITION FOR WRIT OF ER-ROR AND
SUPERSEDEAS.

To- the Honorable Judges of the Suprem.e Court of Appeals
of Virgiwia:
·

Your petitioners, Bolling 1\L J\{orris, Sr., and Bolling 1\L
Morris, Jr., respectfully represent tha-t they are aggrieved by
a final judgment of the Law and Equity Court, Part II, of
the City of Richmond, Virginia,· rendered on the verdict of
the jury against them on February 18, 1929, for Nine Hundred ($900.00) Dollars in the above-entitled action.
A transcript of the record of this case is herewith filed
as a part of this petition.

STATEMENT.
The original notice of motion (T. R., 1-~), filed July 14,
1928, claims Nine Hundred ($900.00) Dollars as damages for
the alleged breach of a 'vriting alleged to be a contract (T.
R., 2-3), which is filed as a part of the notice of motion. It
then alleged that on July 3, 1928, more than two years after
the said writing, the defendants, your petitioners, breached
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the terms of said writing by selling and conveying a part (20
ncres) of the said 418 acres of land for $9,000.00.
The alleged writing was:
(1) Dated May 4, 1926;
(2) Was signed only by Bolling l\1. Morris, Sr., and Bolling l\L ~I orris, .Tr. ;
(3) It was addressed to Bragg Bros., agents (who never
signed it);
( 4) It, among other things, provided:
''I hereby agree to sell and authorize you to procure a purchaser *' * * for 418 acres at the price of $.25,000, or
such sum as I may hereafter agree to accept. In consideration of your efforts to find a purchaser * * * it is agreed,
'should a contract of sale or exchange acceptable to the unclers5gned (Bolling M. Morris, Sr., and Bolling M. Morris,
;rr.) be m,ade by you * * * during the life of this contract to whom you have presented said prope'rty; or should a
·sale or exchange * * * be made in any other manner
through or by yott6 or any other pe.'rson or persons, then a
commission of 10% per cent of said sale becomes payable to
you on demand *' ~ * and to remain in force * *· "!'
for * * * three years from
, 1926, to 1\{ay, 1929,
and continues after above specified time "' * * until
=if:
* * sold, or this contract is terminated by a - - - days written notice given after above specified time by the undersigned withdrawing the sale of said property'."
It should be noted that in this writing Bragg Bros. & Co.
nrc always spoken of in the second person, namely, as "you",
nnd the signers, Bolling M. Morris, Sr., and Jr., are spoken
of as ''I''-in the {i1·st person.
·
The plaintiff was D·. P. Bragg, a colored real estate agent,
trading as Bragg Bros. & Co., in the City of Richmond, and
the defendant, Bolling ~L 1\riorris, .Sr., the sole owner of the
land resided in Surry County, Virginia.
This notice of motion cla.imed $900.00 as damages for
breach of the above writing referred to as a contract, and
that the same became due to the plaintiff because, ''the said
defenda-nt having sold and conveyed a tJart of said real, estate
by deed dated Jwly 3, 1928".
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DEMURRER.

On September 17, 1928, your petitioners, the defendants,
demurred to the original notice of motion on the following
grounds (T. R., 4-5):
(a) Too vague, indefinite and did not set out any cause of
action with sufficient particularity;
(b) Did not allege any duty owing by defendants which
ltad been violated;
· ·
e

(c) It did not set forth any contract whereby defendants
would be liable to pay plaintiff the commission claimed.
(d) It did not state any valuable consideration for any
promise of the defendants to the plaintiff that would support
the alleged written contract.
(e) The alleg-ed writing -shows it was merely an offer to allow the plaintiff to procure a purchaser and was at most a
naked power or authority revocable at any time and was
revoked before the plaintiff accepted or performed any part
of the writing or terms thereof, and did not preclude the
ow11er from making sale and did not subject owners to liahility for commissions to plaintiff for any sale made by the
owners.
(f) It did not confer an exclusJve agency on the plaintiff
to sell defendants' land
(g) It did not entitle plaintiff to commission for sale made ·
hy defendants of their own land through their own independ-

ent efforts and did not preclude, prevent or restrict the owners from making an independent sale of their own property.
(b) It did not allege plaintiff procured a purchaser who
was ready, w.illing and able to purchase all of the 418 acres
at t1H~ price of $25.000.00 named in the writing and on the
1:erm.s stated therein, nor did it allege that the plaintiff was
tl1e procuring- cause of the alleged sale of the twenty acres
or had a purchaser who 'vas ready, willing and able to buy the
same at the price of $9,000.
•

Supreme Court of Appeals of Virginia.
AMENDED NOTICE· OF MOTION.
On October 27, 1928 (after the above grounds of demurrer had been assigned), the plaintiff filed an amended notice
of motion (T. R., 6-8), for judgment for Nine Hundred
($900.00) Dollars, which he claimed as damages for breach of
the above alleged writing and also by virtue of the following
express provision of said writing:
'' *' * * or should a. sale or exchange of said property
be made in any other manner through or by you (Bragg Bros.
Co.) or any other- pm·son or persons (third persons, not the
speaker) then a commission of 10 per cent of said sale becomes payable to you on demand." (Parenthesis- ours.)

This amended notice of motion then alleged that the plaintiff had since the date of said 'vriting put forth special efforts
t:o lind a purchaser and to effect a sale or exchange, and had
expended various sums of money (not named), advertised and
showed the property to prospective purchasers, and that
1/0U, said defendants, had sold and conveyed a part of it by
deed dated Jun·e 26, 1928, wherefore there became due from
you and each of you • ,. * under and by virtue of said
contract and because of your breach thereof $900.00.
·Your petitioners objected to filing said amended notice on
f:he ground that it set up a ne'v and different cause of action
from that alleged in the original notice of motion, which objection was overruled and exception noted by your petitioner.
(T. R., 6.)
DEMURRER TO AMENDED NOTICE OF MOTION.
Your petitioners thereupon demurred (T. R., 10-11), to the
amended notice on the same grounds above set out to the orig,i_"I1al notice of motion.
On November 9, 1928, your petitioners filed their grounds
of defense (T. R., 12-13); and on November 15, 1928, the
court overruled the above demurrers and the defendants
excepted, pleaded the general issue, and the case was tried,
nnd under the instruction a verdict for $900.00, with interest
t.hereon from July 5, 1928, was rendered against your petit.ioners, which they moved to set aside on the following
grounds ( T. R., 18) :
. (1) That the verdict was contrary to the law and the eviclence and without evidence to support it;
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( 2) For misdirection of the jury by the court;
(3) For refusal of the c9urt to give defendants' instru.cl.ions and because of the errors of the court during the trial
in admission and exclusion of evidence over the objection of
the defendants. (T. R., 31-33; 20-25.)

ASSIGNMENTS OF ERROR.
1. The Court committed error in overruling defendant::;'
demurrers to the Original and Amended notices of motion for
judgment. ( T. R., 17.)
2. In permitting the plaintiff to file his amended notice
of motion for judgment. ·(T. R., 6, Certificate of Exception
No. 1, T. R., 34-35.)
3. In refusing to require the plaintiff to elect whether he
was suing for compensation under the alleged contract for
services rendered or for damages for breach of the alleged
contract. (T. R., 37, Certificate of Exception No. 3, T. R.,
9Q)

.

4. In permitting the plaintiff. to introduce and file his al]eged contract (T. R. 40, Certificate of Exception No. 4, T.
R., 91) ; in refusing to exclude the alleged contract, and all
evidence relating to the efforts which the plaintiff claimed to
have made for the sale of the property. (T. R., 62-64, Certificate of Exception No. 5, T. R., 92-3.)
5. In granting plaintiff's instruction No. { (T. R., 94-5,
Certificate of Exception No. 6.)
6. In refusing to give defendants' instn1ctions Nos. 1 to 9,
inclusive. (T. R., 95-99, Gerti:ficate of Exception No.6, T. R.,
95-101.)
7. In overruling defendants' motion to set aside the verdict
of the jury and to enter judgment for defendants, and to
grant the defendants a. new trial (T. R., 102-3, Certificate of
·
Exception No. 7.)

ASSIGN1fENTS OF ERROR NOS. 1, 2, 3 AND 5.

Vve 'viii group and consider these assig11ments together as
they substantially raise the same or related questions of law.

6
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Both the original and amended notices of motion allege
that your petitioners, the defendants, "sold and conveyed a
?Jart of the real estate * * *' ', the language of the
amended notice of motion being:

'' * * * and yott, the said defendants, sold and conveyed
a part of the said real estate herein mentioned by deed dated
.Tune 26, 1928,
~
* f.or the sum of $9,000.00, thereby
lJreaching your ·said contract.''
Jj\<'

It will be noted that it was not alleged, cla.i1ned or proven
that the tJla.intijf had ever 1nade a sale or had procured a purr:haser who was 1~eady, willing and able to make the purchase
of the twenty acres at $9,000.00, or of the entire tract of
4.18 acres for $25,000.00, or at any other price, or that he was
tJrevented frmn doing so by ymtr petitioners.

Your petitioners represent:
(1) That the contract was not a valid and binding contract, because it did not obligate the plaintiff to do anything,
110r 'vas it binding and obligatory on the plaintiff..
(2) That even if it were a valid contract, or capable of
lJeing made such, that at most it ,·~.ras a naked authority to
the plaintiff to make the sale and was, therefore, revocable
by your petitioners at any time before a sale 'vas actually
made by the plaintiff on the terms set out in the contract;

(3) That the plaintiff, to be entitled to compensation under
the writing sued on, must have fully completed the sale or
Jwd procured a purchaser ready, willing and able to consummate the purchase thereof upon the terms of the written authority to him before the defendants sold the above twenty
acres of land, and thereby prevented the consummation of
such sale by the plaintiff.
Yet it was neither alleged nor proven that the plaintiff had
at any time ever procured a purchaser for the entire tract at
the price of $25,000.00 named in the ''rriting sued on, or for
any part of the tract at a. price which the defendants were
willing- to accept. On the contrary, the plaintiff was not at1·empting to make any sale at the time the defendants sold
the above twenty acres, and had not attempted to do so for
practically a year before. (T. R., 44, 48, 49, 73, 74, 83.)
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Under these circmmstances the questions of law presented
to yon.r Honorable Court are as follows:
(1) Was t11e above writing a valid and binding contract
between the parties ~

(2) If so, did the sale of the twenty acres of land by your
petitioners on June 26, 1928, terminate the agency, if any,
created by the said writing between the plaintiff and the defendants?
(3) If so, 'vas the plaintiff entitled to compensation, he .
not having procured a. purchaser at all for the whole or any
part of the said tract of land before the defendants sold the
twenty acres!

I

L~

1

.

The writing was not a valid and binding contract because:
(a) There 'vas no contract made by the plaintiff;
(b) It lacked definiteness and certainty:
(1) As to whether the plaintiff would make any efforts to
8Cll;

(2) What efforts, if any, he would make; and
(3) When he would make any efforts to sell the land, if he
made any at all;

(c) The writing was not supported by a valuable or any
other consideration moving from the plaintiff to the defendants.
·
It is true, the writing was under seal as to your petitioners,
but it was not signed at all by the plaintiff and it was uncertain, indefinite and 'vholly illusory as to him. He made no
promise; never agreed to make any efforts to do a. single act
· or thing of any kind, and 'vhile a seal ordina1ily imports a
valuable consideration, yet it must affirmatively appear from
the writing itself that there was a. contract either express or
implied on the part of the promisee, or that there was a consideration, as in cases of option, moving from the promisee
to the promisor in order to make the writing a valid, binding
and enforceable contract. See Belmont vs. NlcAllister, 116
V a. 285, syl. 2, and at page 303 :
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''It is needless to cite authority for the rule of law which
is in fact elementary, that a contract to be valid and enforceable 'must be so certatin· that each party may have an action
upon it, and to constitute a complete contract the minds of·
the parties must meet in mutual agreement on every mate"·ial phase constituting the alleged agreement."
"In this case the complainant (appellee) under the most
favorable view· of the testimony given by himself or in his
behalf, utterly fails to establish a contract between him and
appellant sufficiently certain QIJtd cmnplete in its terms to
show thai the 'minds of the part·ies rnet upm~ the essential eletnents necessary to m.ake a complete agree1nent in a matter
of this character."
The mere affi...xing of seals to the defendants' signatures to
a writing (wholly prepared by and not binding or obligatory on the plaintiff) does not make the writing a valid contract, nor supply the necessary element of consideration to
bind the plaintiff.
See 6 R. C. L., Sec. 65, p. 652:

''It has been said that the solemnity of a sealed instrument
imports consideration, or to speak more accurately, it estops
a covenator from denying a consideration except for fraud.
On the other han(l, it has been stated that it ca;nnot be clO!imed
that a sealed inst·runtent irnports a valid consideration whm~
it shows, by its own conditions and recitations, that it is in
fact not !mended u,pon a co'nSideration. In other 'vords, the
presumption of a consideration arising from a seal 'will not
overco1ne the express language and~ conditions of a sealed inst'l·u'lnent, shou1ing that it is without consideration, • >~t *
Notwithstanding the seal, such a covenant, to be enforceable,
'lnust be founded ~tpon a sufficient consid.eration.''
In the case at bat· there was no conside·ration moving fron~
the plaintiff to the dcfendamts. He neither promised nor paid
anything for the writing; there was no mutuality of engagement, nor was there any performance of the writing on the
part of the plaintiff-he 1nade no sale of the land or any part
thereof.
See Williston on Contracts, Sec. 140, at page 315, where
it is said:

1Yiorris, et al., v. Bragg· Bros. & Co.
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A writing is not mutual "where one party is given an option not accorded to the other, or disconti'l'llllting or extending perfo1·mance ot· of canceUing or renewing the contract or
ot determini-ng the extent of the performance, * • * '.'
"If the (writing) option (or instrument) go so far as to render illusory the pro·mise of the party given the option, there
is indeed no vali(l consideration, and therefore no contract,
* • *" (Parenthesis ours.)
Under the writing he·re, the platintiff 1nade no promise·, nor
did he pay anything, o1· obligate himself to do any act or make
a.ny effort or render any service of any kind at a;ny time-a;nd
this rendered the ~vriting wholly ill~~rSory and 'made it a mere
n1~du1n pact1t1n within the meaning of the la.w quoted supra
from Williston.
rrhe 'vriting did not constitute a valid contract for the further reason, as we have pointed out above, that it was indefinite and ~tncerta.in as to whether the plaintiff would; ever rende1· any eflo·rts of any lcintl to sell the land; and, if he did
render any efforts, it w·as wholly unc~rtain as to what efforts
he would render and· when he would render them.

See 6 R. C. L., Sec. 4, p. 586, and Belntont vs. Mc.AUistet·,
116 Va. 285, cited supra.
The demurrer should also have been sustained on the following ground:
That there is no allegation. i1~ the notice of 'motion that the
plaintiff had com.plied with his part of the alleged contract before the defendants sold the twenty ac'l·es of latnd, or that
the plaintiff was tJrevented from complying with his pa·rt of
the alleged contract by the defenda-nts 1naking the sale of the
twenty acres.

Your petitioners contend that even if there was a valid
contract, which tl1ey deny, the san~e was revocable by them at
any time before the plaintiff had performed his part of the
alleged contract, and that he 'vas not entitled under the allcgtions of the notice of motion, writing, evidence or law to
recover from your petitioners the $900.00 sued for either as
damages or commissions.
In the case of Barnard vs. Gardner Inv. Corp., 129 Va. 346,

ut page~ 350, 351, it is said:

-------~--
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''The paper itself is in express terms a contract between
an agent and a principal. 81.!~Ch a contrMt, unless coupled
~:with an interest, based upon. valuable consideration, is generally revocable by the principal at will, and it is not necessary
to cite authority to establish this proposition."
"We think, therefore, that the e.:vidence should have been
admitted and that the jury should have been instructed, in
accordance with the request of the defendants, that she had
the right to revoke the· contract in good. faith at any time
P'rior to a sale. The refusal of the ttial court to take this
view is reversible error."
"The case of Pen·ow vs. Ria;ey, 119 Va. 192, 8.9 S. E. 101,
is, in our vie,v, conclusive of this question. The only differonce between that case and this is that there the written agreement did not recite a. consideration. It did fix the net price
and allowed the agent thirty days in which to make a sale;
but tho court held that inasmuch as it ioas a11, agency to sell
land, which 'Was ne-ithe1· co1tpled ~uith atb interest nor founded
'Upon a valuable conside1·ation, it 'might be ternlrina.ted by the
lJrincipal at wi/Jl in good faith, before the age'nt found a Jli.U'chaser; and that, 'c.oupled with an interest', under such circumstances means an interest in the laud itself, as disting·uished from an interest in the proceeds of the sale.''
In the case of Atlantic Coast Realty Co. vs. Townsend, 124
V a. 490, it is said at page 507 :

"We may well c-onclude the discussion of this branch of
t.hc case with the following extracts from 2 ~Iechem on Agency
( 2d Ed.) : 'Where a time is fixed for performance by a
broker, a number of considerations arise. If all that the
negotiations amount to is an offer by the principal that he
will pay a comr'missio1~ if a pu,rchaser be found within a certain time, the offer will only be accepted an ripen into a contract by the finding of a purchaser within tha.t ti1ne. At any
tim.e before that event, the offer 1nay be withdt·awn by the
zn··incipal,. , '
In Ettinger vs. Loux, 96 N. J. L. 522, it is said:

* * * ''The authorization to sell is si1nply a naked revocable power.''
"There is no mu,tual obligation to constitute a ~ontract.
Nor is there a consideration. So, the writing in this case is

lVIorris, et al., v. Bragg Bros. & Co.
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simply a naked, revocable power. It did not preclude the
owner from making a sale of the property himself, witout the
broker's aid, and did not subject the owner to liability to the
broker for commissions. In this case, there is lio suggestion
that the owner did not act in good faith toward the broker by
selling his own property to a buyer independently of th~
broker."
''The conclusion we have reached in this case, and the
principle on which it is based, find support and illustration·
in the following eases: 8ibbald 'vs. Bethlehem J.ron Co., 83
N.Y. 378 (which was cited and quoted with approval in Mitchell vs. Hughes, 143 Va., page 393, and Leicht & Go. vs, Stone,
188 Va. 511), and numerous cases cited.''
Your petitioners, therefore, represent that the sate of
twenty acre.~ of land by the owner tertninated pro tanto the
a,qen.cy o1· authorit:IJ, if any, to sell it; and the pla.intiff made
no efforts to sell the balance of defendants' land, and never
did sell same.
In !\iechem 's Outlins of Agency, Section 131, it is said:

''·A.nd finally the termination of the principal's power over
the subject-matter must operate to terminate any authority
derived from him.''
In Alexander vs. Sherwood (W. V a..), 77 S. E. 1027, speaking of the revocation of a broker's authority, the court says:

"A sale by the owner opera.tes as such revocation." Citing Dyer vs. D'lt~ff~y, 39 W.Va. 148., 19 S. E. 540; 24 L. R. A.
B39.
Your petitioners represent it is well settled that an agent
to be entitled to compensation must have fully completed
the sale, or after having found a purchaser must be prevented from so doing by the owner. See Caldwell vs. Tannehill, 117 Va. 11, at page 14, 'vhere the court, quoting from
the case of Crockett vs. Grayson, 98 Va. 354, 357, 36 S. E.
477, 478, said:
"A real estate broker, to be entitled to his commissions,
must complete the sale. He must find a purchaser in a situa.ti on ready and willing to complete the purchase upon terms.
ngrecd upon before he is entitled to his commissions. When
he has found such purchaser, who has entered into a valid

1~
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contract, his right to compensation cannot be defeated by
the fault of the seller by his misrepresentation, or by his
whimsical or unreasonable refusal to comply with .the contract. The 'rule as thus laid down has been reiterated and
approved in other cases, among them in V a;u,gha;n vs. Pleasdlnton, 112 Va. 508, 71 8. E. 529·, and in Middle .Atlootic Co. vs.
Ardam, 115 Va. 148, 155, 78 S. E. 588. ''
.See in accord the case of 1J1oore· vs. May {Ga..), 73 S. E.
29, wherein the facts were as follows:
Defendant. by a sealed instru,me·nt employed the plaintiff.
t:o sell a piece of land for him. "This is created for the term

of three months, and is irrevocable.'' Plaintiff secured a
purchaser within the time limit, hut the owner had prior to
that time sold the property to another. In an action by the
hroker to _recover his commission.
Held: Judgment for the defendant.
~l_lhe

opinion of the Chief Justice says:

''But if, before the broker finds a purchaser, the owner
l1imself sells the property to a person with whom the broker
has had no negotiations relating to the property, and the
broker has had nothing to do 'vith procuring the purchaser
to whom the owner has sold, and the o'vner has acted ·enti~ely in good faith, and not endeavored in any ma~ner to
defraud the broker in reference to the contract, THE
AGENT WOULD NOT BE ENTITLED TO HIS COMMISSION. Gresham vs. CJonnaUy, 114 Ga. 906, 41 S. E. 42;
Mechem on Agency, Sec. 967." .
The very recent case of Scott vs. Goode, decided by your
Honorable Court on June 13th, 1929, and reported in S. E.
Advance Sheets, July 27th, 1929, VoL 9, page 689, 148 S. E.
-,upholds the contentions made by your petitioners herein.
That was a snit ''to recover compensation for services rendered in securing options fTom landowners for land which
Scott wished to buy, at prices acceptable to him''.
Your Honorable Court held:

"It is ttniver8allaw that a real estate broker is never entitled to cornpensation 'ltnless he S'ttcceeds in procuring a pur-
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chaser ready, able, and ~villing to buy, ~tpon terms satisfactory
to the seller, * * * .''
"Bearing in mind the 1-ule, that, if there is an, wncertainty
or (ll}'ltbiguity in the language ~~,sed, it should b·e construed
against the party us'ing. it; • * *."
·
'' * * * the court is of opinion that the plaintiff is entitled to compensation .on 'all lands contracted for at prices
*. * · * if the plaintiff was the "procuring cause" or materially assisted in obtaining such cont1·aat'."
Yo~~ further held that a tnere time li,mit i,n a broker's contract of e,ntploy1nenl does not ntake it an exclusive right of
~r;ale:

"It is true that in some jurisdictions a tinte limit in a
broker's contract is constnted to i·rnply (lin exclu,sive right to
.r;eU within the tim.e named. This contract is not a contract
to sell, but one to buy, land. . At any rate, it seems to the
court that the. weight of QIU.thor·ity and the more logical reasoning is contra, Hence the co~t-rt is of opinion that the contract betweetl· the parties is not exclusive, and the defendant
had a 1·ight hi1nself to b·uy, the Leu-is land witho~tt rende1·ing
himself liable to pay the plaintiff co1npensation the1..efor."
1. In the instant case the writi'l'tg sued upon, was wholly
p1·epared by the plaintiff-broker.
2. Also in the instant case the plai1ttiff-broker was not the
"procut·ing cau.se", nor did he ~materially assist in any way
in the ntaking of the sale which was made l)y petitionerswho sold a part of the property to Goodwyn \Vithout any
intervening agent or broker empioyed by them, and, in fact,
Goodwyn approached your petitioners to purchase the property.
In Patton, et. als., vs. Garnett, 147 Va. 1009, at pages 1016lR, the law applicable is ·stated:
''The agreement of the agent is to procure a purchaser
at a stated price, and so long as he has not complied with
his agreement, it is manifest he has no cause of action. The
contract is one of hazard, to the extent that the ag·ent performs his services without compensation, if he does not find
tho prchasor. But the production, of a pu·rchaser at the agreed
price is in .the nature of a condition precedent, and is the very
essence of the undertaking by the agent.''
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"Two recent cases illustrate this principle clearly; LeichtHenson, etc., Corp. vs. Stone & Co., 138 Va. 511, 121 S. E.
883; M,itchell vs. Hztghes, 143 Va. 393, 130 S. E. 225.''
"A broker is never entitled to co'mmissions for failing to
perfor'm his cont'ract. To entitle him to his commissions he
must succeed, and he takes the entire risk of failure for his
reward comes only as a consequence of his success. He may
devote his time and labor and expend his money with ever so
much devotion to the interests of the o·wner, and yet if he
fails to produce a purchaser, abandons hjs efforts, or his authority is fairly and in good faith terminated, he does not
earn his commissions.''
In Mitchell vs. H'ttghes, 143 Va. 393, at pages 401-2, it is
said:
"The governing principle in this class of cases is stated in
Parker ·vs. National Mztt. Buildi1~g & L. Ass'n, 55 W.Va. 134,
46 S. E. 811, as follows: ''Under a special contract between
an owner of real estate and an agent for the sale thereof,
on commission, at a price agreed upon, the agent cannot
recover his commissions without proving that he has actually
made a sale at the price stipulated, unless it appear that his
principal has wrongfully prevented the making of a sale at
such price, which would have been made but for his interference, or has waived the strict performance of the contract.
These cases are cited with approval and followed in therecent case of Le,icht-Bensm~ Corpo1~ation vs. Stone & Co., 138
Va. 511, 121 S. E. 883, citing Sibbald vs. Bethlehem Iron Co.,
83 N. Y. 378, 38 Am. Rep. 441, 8 A. L. R. 1199, note.'' This
statement of the law was also approved in Long vs. Flory,
112 Va., at page 723.
·
In Leicht-Benson Co·rp. vs. Stone & Co., 138 Va., 511, at
page 514, it is said:
'' ( 5) * * * If the broker is employed .generally to
find a purchaser and introduces him to the owner, and they
negotiate a sale, the broker is entitled to his commissions;
but a different rule applies or should apply where the te,rms
of the sale or exchange are specifically fixed in .advance, and
the broke,r's authority is li1nited to finding a pu1·chaser who
\~ill buy the p1·operty upon the prescribed terms; ln the latter instamce, in the absence of deceit or fraud on the part of
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the owner, the broker is entitled to no cotnmissions utnless he
finds such a purchase·r, and such a special contract should _
not restrain the owner from seeking, in good faith, to find
a purchaser for his property on different terms.''
In ·crews vs. S'ltllivan, 133 Va. 478, at page 482:
"(3) .A. real estaJte agent can sell only u.pon. terms fixed by
his princi11al and unless he can show that he has completed
his undertaking according to its terms, or that its completiol}
was prevented without his fault by his principal at a time or
under circumstances ·when the latter had no right to interfere, he is not ent,itled to compensation. Caldwell vs. Tannehill, 117 Va. 11, 84 ~·E. 6; Mechem on Agency, Sec. 2427.''
Also see B elntont vs. McAlrlister, 116 Va. 285, especially
top of pages 291 and 309.
1'he court shouhl also have su.stained the demurrer to the
am.ended notice beca;use· it was a single cm(;nt a;n.d combined
two sep(llra.te and distin<Ct causes of action; (1) to recover
r.om.pensation or comntissions for a sale not alleged to have
been 1na.de hJJ the plaintiff, aind (2) the other to recover
da·mages for breach of the alleged contract.

That two separate and distinct causes of action cannot be
combined in single count, see Burk's Pl. and Pr. (2d Ed.),
p ... 907.
In view of the la:w establisl1ed by these authorities the trial
court should have sustained the demurrer both to the Originnl and Amended notices of motion and dismissed the suit
'vithout trying the case. See lrlO'r·ris vs. White, 146 Va. at p.
573, where it is said:
''But if the question of la'v raised by the demurrer goes to
Uw whole merits of the case, final judgment may be entered
thereon 'vithout trying the other issues." Citing numerous other cases.

rrHE COURT ER.R.ED IN ALLOWING THE AMENDED
NOTICE TO BE FILED.
(T. R.. , 6; Certificate of Exception No.1, T. R., 34-35), for
the reasons stated in Burk's Pl. and Pr. (2d Ed.), p. 588, citing numerous cases, where it is said:
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. ''A party is never permitted to make an entirely new case
by his amendments.''
AI~o see 1Vatson vs. Brunner, 128 Va. at page 610, where
it is said:

"The authorities agree that a substantive cause of action,
or a new cause different from that declared on in the original action, cam1ot be introduced by amendment."
THE COURT ERRED. IN NOT COMPELLING PLAINTIFF TO ELECT.
The court having erroneously allowed the plaintiff to file
its amended notice of motion, the court should have sustabled your petitioners' motion to compel the plaintiff to
elect as to whether he 'vas suing for the commissions on the
sale made by the defendants, or was suing for damages for
breach of the alleged contract. (T. R., 37; Certificate of
Exception No. 3, T. R., 90.)
It was error to allow the plaintiff to sue for commissions
claimed under the contract which could only be paid him for
services rendered and at the same time to permi-t him in the
same count to claim damages for breach of the alleged cont1·act, which necessar·ily ad11zitted no·n-pe·rform(llf(,(Je of the
contract on the part of the plaintiff. The two theories or
claims were based upon entirely separate causes of action
with different general issues, legal results and different pleas
and :rules of law a.pplicable to each. lienee, it was case where
the plaintiff should have been compelled to elect as to which
one of the causes of action he would rely upon, and which one
the ·jury was swol'n to try, and your petitioners were called
upon to defend. See Burk's Pl. and Pr. (2d Ed.), pp. 107,
908.

THE COURT ERRED IN GIVING PLAINTIFF'S INSTRUCTION NO. 1.
Your petitioners further represent that for all of the above
reasons that the trial court erred in granting plaintiff's Instnlction_ No. 1, being the only instrtwtion given upon the trial
of the case. (T. R., 94-5, Certificate of Exception No. 6),
which instruction was as follows:
''In construing the contract introduced in evidence the
Court instructs the jury that in consideration of efforts on
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the part of the plaintiff to find a purchaser for the 418 acres
of land with the buildings · and improvements thereon, the
defendants agreed, that should a contract of sale or exchange
acceptable to the defendants be mt:tde by the plaintiff to any
person, firm or corporation during the life of the contract
to whom the plaintiff had presented the propertY:., or should
a sale or exchange of said property be made in any other
manner through the plaintiff or any other person or persons, then a. commission of ten per cent of the s,aid sale became payable to the said plaintiff on demand. If the· jury believe from the evidence that atfer the said contract was made
the plaintiff made bona.-fide efforts to find ·a purchaser for the
farm, then he complied with his part of the agreement, and
if the jury further believe from the evidence that the defendants sold twenty acres of the said land with the buildings
thereon to W. l\.. R.. Goodwyn for $9,000.00 cash,. then the
defendants, under the said contract, became indebted to the
plaintiff in the sum of ten per cent of the purchase price paid
for the· said land, and the jury must so find."
~ehe objections to this instruction made by the defendants
are specifically set out in the record (T. R., 31-3), and are
asked to be read and considered at this point of this petition.
The granting of this instruction was further erroneous
because:
(1) It construed the writing sued on as a.· valid contract.
Whereas, as we have pointed out above, it was without consideration moving from the plaintiff to the defendants, was
indefinite and uncertain, and was not in any way obligatory
or binding upon the plaintiff. There was no contract-it
was wholly illusory.
(2) The Court also erred in telling the jury: (middle of
instruction) ''If the jury believe from the evidence that after
the said contract was made the plaintiff 1nade bona-fide efforts to find a p~wchaser for the farm, then he complied with
h·is part of the al}reen~ent."
That this was error, see authorities cited supra, pp. 7, 9-13,
to the effect that: There must have been a valid and definite
contract supported by a valuable. consideration and "a real
estate broker to be en.titled to his conunissions n~ust co'lnplete the sale."
Under the very terms of the writing in this case, the plaintiff, in order to comply with it not only had to make bona-fide
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efforts to find a. purchaser for the whole farm at the price
set out in the writing, but also had to make a sale of the
property either by hi1nself or th,rough som.e other person or
tJm·sons other· tha~ ymlrr petitione1·s before the sale o.f the
tw~nty acres wa.s made by the defendants. The court, in
giving this part of thH instruction, was evidently misled, both
as to the meaning of the contract and as to the la.w applicable
thereto. For, in the language of your Honorable Court in
the case of C1·ocket vs. Grayso·1~, 98 V a. 354:

"A real estate broker, to be entitled to his commission,
must complete the sale. He must find a purchaser in a situation ready and willing to complete the purchase upon terms
agTeed upon before he is entitled
his commissions."

to

It i& only when he has found such purchaser 'vho has entered into a valid contract that his right to compensation
could arise. unless, after he had found such purchaser, he was
prevented from consummating the deal by the fault of your
petitioners in which event he could only recover· damages.
There was no allegation in the notice of motion, nor evidence
introduced at the trial, that the plaintiff had ever found a
purchaser in a situation ready and willing to complete the
·purehase at the price named before your petitioners sold the
ahove twenty acres of land, or at any other time. On the· con.::
tra.ry; the u-ndiszntted evidence is tha.t the tJlaintiff had not
fownd such a tJurcha.ser, and ha.d not 1nade any efforts for
JH'a.ctically a yea.'J· bejo1·e the sale to semtre su.ch a purchaser,
1'he notice of 1notion ·itself alleges that the defenda;n,ts, your
petitioners, "made the sale ~nd cm~veyamce" and the deed
was introduced in evidence showing that this c.onveyance
was to Dr. W. A. R. Good,vyn, and the evidence shows that
the plaintiff had never at any t]me approached Goodwyn or
had anything to do with" G1oodwyn 's purchase of the twenty
acres of land. ( T. R., 48-49.)
Q. ''You didn't make this sale to Goodwyn, did you Y
A. No, sir.
·
Q. You had nothing to do with negotiating it yourself?
A. No, sir.
Q. So far as you know, the sale was entirely made :by the
two defendants who are the owners of the property?

Mr. \Vhite: I object.

A. i

don't kno'v a thing about the saie~
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Q. But you had nothing to do with making that sale f
A. Not a thing did I ln1ow about it, sir.''
If it should be heid th~t futile efforts made by the plaintiff
after tl1e writing- but before a: ·sale by .the defendants constituj:~d an accepta~co of the writing by the p~i~tiff and was a
sufficient consideration to make the w:J;itiug a valid contractyet under the writing any such efforts made by the paintiff
to make a sale falling short of actually consummating a sale
would not be a compliance on the plaintiff's part with the
agreement which would entitle him to the commission named
in the writing for making a sale, unless the plaintiff went
further and showed that after he had found a purchaser in
a situation ready and 'villing to make and complete the
sale, that he was prevented from doing so by the act of the
defendants. On tllis point the instruction was obviously erroneous.
(3) The instruction was further erroneous in that it told
the jury: .
"If they believe from the evidence that the defendants
sold twenty acres of the said land for $9,000.00 ca.sh, then the
said defendants, under the said contract, became indebted to
the plaintiff in the sum of 10 per cent of the purchase price
of the said land, and the jury must so find.''
This part of the instruction was erroneous for the .same
reasons as those assigned to that portion of the instruction
'vhich told the jury that if the plaintiff had made bona fide
efforts to find a purchaser then he complied with his part
of the agreement, and this regardless of 'vho made the sale .
.7. his JJart of the inst1·uction in fact told the jtury that if the
defenda;nts thentsel-ves sold the twenty acres tha.t the plaintiff was entitled to be paid a. co·mn,;ission for such sale, even
Pven thouHh the jury 'may have believed that the plaintiff
had abandoned and had long prior ·thereto ceased to 'mako
any· efforts whatever to sell ;the defendants' land. Such
an, instruction is not only erroneous· and in conflict with
the language used in the writing and its context, but would
be manifestly unjust and reward th~ plaintiff and enable
him to collect compensation for work he had abandoned and
ceased to try to perform. This part of the instruction 'vas a
finding instruction, and un_der it the jury was bound to re_turn a verdict ag~inst the qef~ndant~ ~ven though tthey
might have believed from the evidence that the plaintiff had
1
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first begun to perform the contract and had later ceased and
abandoned all efferts to perform it.
( 4) This instruction 'vas further erroneous in that it told
the jury that the words ~
''should a sale or exchange of said property be made in
any other manner, though the plaintiff or by any other person or persons then a commission of 10 per cent of the said
sale became payable to the said plaintiff on demand.''
This pa·rt of the instruction also compelled t.he jury to return a verdict for the plaintiff even though the plaintiff may
have ceased to perform and had abandoned the performance
of the writing altogether. This language is also further erroneous in that it told the jury that the words in the writ-.
ing where it referred to the plaintiff in the second person
as "you or any other person or persons", meant the ·defendants· who were speaking, and not third persons. We submit
. to the Court that this language of the writing is not susceptible to such construction, and that this portion of' the instruction was erroneous because it allowed the plaintiff to recover
regardless of whether he himself had made a. sale or had
ceased or abandoned all efforts to make a sale at and before
the time the defendants sold the twenty acres.
In this connection, your petitioners call attention to the
fact that the writing did not authorize the plaintiff to sell a
part of the whole tract. The a;uthority conferred was only
to sell the whole tract at the price of $25.,000.00. Under the
authorities cited St(,pra, pp. ll-13, 16, the broker must strictly
comply with the authority conferred upon him.
(5) As we have pointed out, su11ra, pp. 11-13, 16, the plain-.
tiff was not entitled to recover a commission at all under the·
writing, because in order to be entitled to a commission he
must have 'made a sale of the entire tract. It was neither
alleged, claimed nor proven that he sold the whole tract. or
any part thereof, or that he had procured a purcha·ser ready,
willing and able to buy the whole tract or any part thereof,
or that he was prevented from so doing by the defendants.
The evidence on this point is that the plaintiff, in the summer of 1927, had advertised the land for sale (T. R., 43), and
had made three trips to Surry County, and on one occasion
.to ascertain if the plaintiff WOllld sell a part of the land
(twenty acres), for $6,000.00, or .$6,500.00 (T. R., 42), or if
they would take $17~500.00 for the 'vhole tract.
·
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The plaintiff, however, did not then make sale of the entire
tract for $17,500.00. (T. R., 77.)
Thereafter the plaintiff 'made no further efforts to make
any sale, and he was making no efforts a.t the time the defendants sold the twenty acres to Goodwyn on June 26, 1928,
(T. R., 49-50, 59, 83), and had made no efforts for about a
year before.
From the foregoing, it is perfectly apparent that the Court
erred in instructing the jury that if the defendants sold a
part of the tract to Goodwyn then they became indebted to
the plaintiff in the sum of teh per cent on the $9,000.00 paid
·for the land.
(6) This part of the instructi.on was further erroneous because:
(1) under the evidence and the law applicable thereto the,
plaintiff was not entitled to recover compensation or commission at all. If he could recover at all, 'vhic~ we deny, he could
only recover damages (not commission) for "~?reach of the
alleged writing, and could only do this on the basis that he
had a purchaser, ready, willing and able to purchase before
the defendants made the sale to Goodwyn, 'vhich prevented
l1im from making a sale.

(2) because if the plaintiff was entitled to recover damages for the cost of the advertising (the amount of which was
not proven) ( T. R., 51), and the expenses incurred by him
in making the above efforts to sell the land under the writing, which.was proven to be $20.00 (T. R., 60-61), then, as 'vas
said in Bel1nont vs. 1'Jilc.Allister, 116 Va. at page 304:
''The claim of appellee for services, legal and otherwise,
based upon the contract alleged in his bill cannot be su-stained, and, therefore, the only question for determination
in this connection is, whether or not he is entitled upon a
qu,antu,'ln 'lneruit to ·recover anything of appellm~t for se1·vices
in endeavoring to m.ake sale of her land, and, if so, what
a'l'nottnt?''
Pursuant to this autl1ority, your petitioners contend that
since the efforts made by the plaintiff were of no benefit to the
defendants, and the plaintiff had earned no contpensation at
all 'ltnder the 'lvriting· or the above state·nten.t of the law, he
is not ~ntitled to 1·ecover anything either as ao1npensati01r
or dam,ages on a q-uan.tu'ln 1neruit.
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Your petitioners further represent that inasmuch as the
plaintiff failed to prove a valid and enforceable contract, and
also failed to prove a sale by him of the lands under the writing, it follows that damages are not recoverble at all from
the defendants ··for the alleged breach of the writing-for the
evidence fails t'b show that if -the defendants had not made the
Goodwyn sale tha.t the plai·nJiff wonld m· could have made a
sale during the balance of the life of. the wr-iting; and the evidmlce is that the plaintiff had ceased to make any efforts at
all to sell ·for practically a year before the sale to Goodwyn.
(T. R., 49-50,59, 83.) He had no purchaser then ready, willing
and able to make a purchase, and there is no evidence that he
could or would have procured a purchaser during the unexpired term. of the writing.
That portion of the instruction which told the jury that if
the defendants sold twenty acres to Goodwyn for $9,000.00,
that they thereby became indebted to the plaintiff, was not
only an erroneous construction of the contract, but was a misstatement of the law and a legal conclusion not based upon or
supported .by any evidence.
(7) Th-is portion of the instru.ction ~vas also erroneous, in
that the co'urt itself fixed the armmH1·f of dam.ages amd did not
7Je'r'mit the j1.try to deterntine the a1no~tnt thereof from the.
evidence.

(8) The whole instruction was further erroneous in that
the writing sued 0~1 is ambiguous, and its meaning and construction were not left to the determination of the jury under
nil of the evidence, law and facts, and the writing should not
have been construed as a matter of law by the court. See on
this point Blake Co. vs. Sm,ith, 147 Va. 960, at p. 981, quoting
from Rickard vs. Ricka:rd, 134 Va. at page 494, where it is
said:

''As a general rule it is the duty of the court and not of
f:he jury to construe written instruments. B1trke vs. Lee, 76
v. .a; 386~ 388. Where, however, the true meaning of the terms
of the instrument depends upon parol testimony as to the
effect, of which th~re may be a difference of opinion, the
question is one for the jury, upon proper instructions, to decide.''
And in discussing the case then under consideration said:
"This was very clearly a case in which there was a conflict
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of evidence as to the meaning of the terms used in a contract, and; therefore, the construction of the ap).biguous language should be submitted to the jury."
And also quoting Deva;ny vs.. ·Oity of South Norfolk, 143
Va.. 678, 129 S. E. 672, where the court said:

'"It is true that wl1ere the language to be construed is unambiguous, its construction is a matter of law for the court;
hut 'vhere considered along with other parts of the instrument, its meaning is uncertain, then the situation of the parties and the subject matter, and the construction placed upon
it by the parties, especially the plaintiff, are matters of fact to
be submitted to the jury with the writing, under proper instructions.''
'Ve respectfully represent that the language of the writing does not prohibit your petitioners, the defe;ndants, from
selling their own property, and that it cannot be fairly construed as meaning that the defendants had agreed therein
that if they themselves sold a part of the entire tract that they
would thereby become liable to the plaintiff to pay him a commission for sales not made by him, and with the procurement
of which he l1ad nothing to do.
·
The law on this subject is stated in 4 R. C. L., Sec. 56, p.
318, as .follows:

T1·ansaotion-s Effected w·ithou.t Broker's Aid. It is the
general rule that when the owner of 1·eal estate places it in '
the hands of a ·rea.l estate broker for sale, he does not thereby
1·elinquish his ri.qht to sell the property hin~self, independently of the broker and withowt the latter's aid, unless the
right to sell granted to the broker is exclusive; and if the
owner sells the ]J1~operty to a purchaser other than the one
11rocured by the broker, before the latter sells it or finds a
1J1.trchaser, the. broker will not be entitled to his cotnmissions.''
(Citing numerous cases.)

In 9 C. J.· Brokers. Sec. 101, p. 623, it is said:

''A contract of employment does not give the broker an
exclusive agency, or an exclusive· right to negotiate the particular transaction, unless it was so specified, either expressly
or by implication.''
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The rule of construction ·relative to employment eontt·acts
for the sale of real esta•te is that an exclusive agenoy only
prohibits the owner {ro1n e1nploying a1~other broker; but he
rnay se_ll his own. propet·ty through his own efforts without
rendering hirnself liable to the broker fo·r comtnission.

.In Ritch 'Vs. Robertson, 106 Atl. 509, at p. 510 (Conn. 1919),
it was said:
"The contract did not give the plaintiff the excl1~Jsive right
of sale. To hO!Ve· this effect, the t·ight m:ust be given to the
broker in unequivoca~ tenns or by necessary implicat.ion. 7:.
In Wilson vs. Franklin, 127 Atl. 609 (Pa. 1925), it was
said:
11

The construction should be favot·able to the defendaut,.
as it was pre11a·red by plaintiffs. 13 C. J. 545.
A bt·oker can acqwire an excltttsive right of sale only by
a contract in. u11equivocal fe·rms or by necessary implication.
Ritch vs. Robet·tso'lb, 93 Conn. 459) 106 Atl. 509.''
In Ki1nball vs. H·ayes, 85 N. E. 875 (Mass. 1908), it was
said:
I

!

''The general rule is that in the absence of a special agree~
menta prif!Cipal by mnployin,q a broker to sem~:re a customer
for himself does not depr·ive hin~self of the right to get ous. tamer himself or through another broke·r." Citing numerous
cases.

In ParkhutTst vs. Tryon, 134 App. Div. 843, it was said:
Under a contract to pay a co1w1nission "in case of the sale
or conveyance of" the described property "at ooy time within
one y~a~' ', the o_wner hi·mself 'may sell without paying the
comm?.Ss~on.

In Head-Berry Ca. vs. Bannister, 153 Pac. 669 (Okla. 1915),
it was said:
''A real estate broker has neither an exclusive right nor
agency to sell, even though he is employed for a definite tenn,
wnlss he is ,q1·anted one or the other in ~tneq1~Jivocal terms; and
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in the absence of such g·ra-nt, the owner 'may, independent of
the broker, sell either t_hrottgh his own efforts or those of
. anothe·r."

In the leading case of Snook vs. Page, 155 P.ac. 107 (Cal.
1915), it was held:
''The first question of importance, then, is whether the
plain.t·iffs 'lVe1·e constit·ztt.ed the excl'ltsive age·nts, or were they
given the ea;clusive 1··ight to se.ll said property?
(1) If the former only, the rule is 'veil settled that:

"The owner ha.s the 1·ight to sell the same by his own umaided efforts without beco1nit~tg liable to the broker for commission, that the only effect of SUtch contract is to prevent
the owner f1·om~ placing the property in the hands of another
agent, and that the own.et· does 'J~tot thereby relinquish his
r-ight to sell the pro1Jerty himself ·i·ndependently of the
broket·." Golden Gate Packing Co. vs. Fanners' Union, 55
Cal. 606; lVatennan vs. Bolting house, 82 Cal. 659, 23 Pac.
195; Drefu.s vs. Richar~son, 20 Cal. App. 800, 130 Pac. 161.
"The right on the part of the ow?ler is an i·mplied condition of the a,qency, S'ttbj.ect to 'lvhich the agent accepts it, and, .
as his cont'mission is pa.yahle only in ca.se of his success in
ji,.nding a purchaser, the agent takes his chances of the owner
hi1nself ·making a 8aJe. Dole vs. Sherwood, 41 Minn. 535,
43 N. W. 569, 5 L. R. A. 720, 16 Am. St. Rep. 731
(2) '~The contr~t herein certainly does not expt·essly con~
fer u.pon 11lwint-iff's the ex.cl~tsive right to sell the property,
no-r does it in ·apt terms, if a.t all, provide for a co'IWinissio·n
in case the owner hi·mself sho'ltld dispose of it.

"In considering the matter we are to keep in mind that
the burden is upon plaintiffs to estaiblish their claim, and
that, since the con.tract was prepared by the·m, any uncertainty 01· ambiguity in the ter·ms of the instrum~ent 1nust be
resolved in favot· of the owner."
''With this in view, then, taking the contract 'by the four
corners', we reach the conclusion that plain-tiffs were 'made
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the exclusive age'fbts, bu,t they were not clothed with the exclusive right to sell the property._ The use of the word .
'solely' can fqrnish the only pretense of justification for the .
Gontention of plaintiffs, but, fairly interpreted, the clause imports the meaning of sole agency. lf it had been the intention to depr-ive the owner of the tight tv sell, or in case of .
such sale to create a liability for ·co1wmission, it could, and,
no dottbt, would, have been easily and clearly expressed. With
such contingency in view, the parties would have provided
that 'Snook & Nelson should have the exclusive right to sell
said property', or in case of a sale made by the owner, they
shoulrZ be et~titled to the sa1ne com1nission as though made
by thmnselves.''

(P. 108) "It was further held that the words, u And at
H'ltch tintes as a sale shall be elf ected for any of the above'IJwnt·ioned prope'rty for the prices named ~ * * I agree
to· pay upon the swm of 2 per cent • *' * at sitch times as
S'ltch sales are effected', referred to sales made by such
agents and did not ·include a sale 1nade by the owne1~ hi'lnself."
Roberts vs. Ha1·rington, 169 N. W. 603 (Wis. 1918}:

"The owner wants to sell his real estate. To that end
he calls to his assistance one engaged in the real estate business, the broker, who becomes his agent for that purpose.
~J:he relation of principal and agent is established. It is obvious that for the protection of the agent it is often desirable
that he should be the exclusive agent and should be protected
ag·ainst the chance of other agents reaping the benefit of his
labor in securing purchasers; hence arise contracts for exclusive agents. The idea, however, that the owner shall be
excluded ft'O'In the 1·ight to sell his own property goes deeper,
and it is so inconsistent with the notion of ownership and the
.iust disponend·i thet·eto appertaining that clear and 'ltnequ.ivocal language 1nust be mnployed to negative such right.
In the present contract, as is usu-(J.l in s-t/.lch contracts, the
broker does not b·ind himself to do anything. He may re·main idle .foT the whole d1t·ratio1~ of the contract, and, the
rJwner cannot, pursuant to any term,s thereof, even censu•re
hi1n for his inaot·ivity. He has incu.tTed no obli,qation to act .
. TVhether he does or not is a 1natter of ·choice with hin~. Under such a situation the ownet·'s 1~ight to sell should not be
construed away 'ltpon a1nbiguou,s language * * *. for_ in
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order to negative the latte'r' s right, as before stated, clear and
?jnequ·ivocal laa~guage to that elfect 'must be employed."
''The right of an owne.r to sell his own property is an implied condition of every contract of agen.cy, and, unless extJressly negatived, 'Will prevail.. "
~'Butt where, as here, no consideration is paid for the con.-·
tra.ct, and no obligation incu.rred by the broker to do ooyth-ing, we deMn the constnection reached by us to be the most
equ-itable wnd reasonable."

The above cited law clearly sho"rs that the trial court ecred
in giving plaintiff's Instruction No. 1, and in refusing to give
your petitioners' instructions 1 to 9. The writing of May 4,
19i26, did not confer -ztpon the plOJi;ntijf the excl'ltsive right of
sale, during the tJeriod nam.ed therein, either by exzJress langzta,qe or by necessary i·mplication, nor did it in clear, apt ot·
unam.bigu.ou.s ter·ms provide for the payntent to the plaintiff
of a corn·m·ission in case your pet·itioners (the owners) should
sell the 1.vhole o1· any pa.rt of their lanit. In considering and
construing the writing of May 4, 1926, your Honorable Court
should hear in mind that the burden 'vas on the plaintiff to
establisl1 his own claim, and that since the writing was wholly
prepared by the plaintiff in Richmond at a time when your
petitioners were not present and ·was brought by the plaintiff
'vith him to your petitioners' farm in Surry County {T. R.,
54), any uncertainty or ambiguity in its terms must, under
the law, be resolved against the plaintiff and in favor of the
o"rners (your petitioners) ; and in so ·resolving it, the conclusion is inescapable that the writing of May 4, 1926, did not
clothe the plaintiff with the exclusive right to sell or entitle
him to a commision on the sale of the twenty acres of land,
which was wholly marle by your petitioners without the aid
and assistance and wholly independent of the plaintiff and at
a time when the plaintiff had abandoned or ceased all efforts to sell the said land for about a year before the sale of
the twenty acres by your petitioners. Any other construction of tl1e writing would be inequitable and contrary. to the
Jaw, evidence and the very right of the case.
In support of this proposition and in addition to the above
autl1orities, see the well considered, able and learned opinion
of your Honorable Court by its President, Judge Prentis, in
the case of Leight-Benson Corp. vs. Stone and Co., 138 Va.
511, especially at pp. 514-518, inclusive.
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ASSIGNMENT OF ERROR NO. 6 (CERTIFICATE OF
EXCEPTION NO. 6, rr. R., 95-99). REFUSAL OF .
THE COURT TO GIVE DEFENDANTS' INSTRUCTIONS 1 TO 9.
Tl1e record contains no objections by the plaintiff to these
instructions.
The defendants objected to the refusal of the court to
give these instructions, and their objections are set out in
the record ( T. R., 20~23), and arc asked to be read at this point
as a part of this petition, and show that the court erred in
refusing to give them.
Your petitioners represent that these instructions were
supported by the evidence, presented the defendants' theory
of their case, and correctly stated the la.'v applicable thereto,
and should have been granted by the court.

DEFENDANTS' INSTRUCTION NO. 1 (T. R., 95).
asked the Court to tell the jury that u.nless the plaintiff sold
or procured a pu/rchaser for the 418 acres of lat~d at the stipulated price of $25,000, who was willing, ready and able to
pay for it before the defendants sold the twenty acres of land,
then the plaintiff ·was 'not entitled to recover any co·m'nlissians
or dalmages on a.ceount of the sal'e made by the defendants of
the t'lventy acres, utdess the defenda;nts wrongfully prevented the plaintiff fro~m making a sale of the whole of said
tract.

DEFENDANTS' INSTRUSTION NO. 2 (T. R., 96),
asked the Court to tell the jury ·that the authority given to
the plairdiff in the writing was to sell the whole of the 418
acres at the specified pr·ice, and that no a~t.thority was given
the plaintiff to sell a part or less than the whole, and that unless the plaintiff did sell the whole, or procure a purchaser
therefor, or was prevented from so doing by the defendants,
then the plaintiff was not entitled to recover any commissions or damages.

DEFENDANTS' INSTRUCTION NO. 3 (T. R., 96-7),
asked the Court to tell the jury that before the plaintiff could
recover he must prove by a preponderance of the evidence
t.hat he hi,mself 11~ade the sale, or that the same was tnade
throu.qh so1ne person or pe1·sons other than the defendants.
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DEFENDANTS' INSTRUCTION NO.4 (T. R., 97),.
asked the Court to tell the jury that the plaintiff could 119t
recover unless he proved that he tnade the sale of the land
'lnentioned in the writing at the price stipulated, or was wrongfully prevented from doing so by .the defendants; and that if
they believed the defendants made such. sale wholly indetJendent of the plaintiff, then the plain,tijf cou,ld not recover
any cornmissions 01~ accottnt of the sale 'made by the defendants.

DEFENDANTS' INSTRUCTION NO. 7 (T. R. 98),
in effect, but not in the same form, substantially asked the
Court to instruct the jury the same things as set out in Instructions No. 1, 2, 3 and 4.
A reading of these instructions will show that they correctly stated the law, and it was error for the trial court to
refuse to grant them. See cases cited supra, pp. 11-12, 16,

DEFENDANTS' INSTRUCTION NO.5. (T. R., 97-8),
asked the Court to tell the jury that in order to be a legal
contract there must be a mutual agreem~nt between competent parties and hased upon a valuable consideration at the
incept-ion of the contract, and that the mere chance of an
agent to earn a commission or to put forth efforts to make a
sale did not constitute such a valuable consideration, and if
the jury believed that the defendants had only put forth efforts and had not succeeded in making a sale, then they should
find for the defendant.
·
DEFENDAN~S'

INSTRUCTION NO. 6 (T. R., 98),

was to the same effect. rrhat these instructions clearly stated
the law, see authorities cited supra., p. 12, all of which hold
that the 1~m·e ejfo1·ts of the agent to procure a purchaser
falling short of 'making a sale does not entitle a real estate
agent or b~roker to his co1nmissions, unless he was wrongfully prevented fron~ 'makin.g said sale by the owner.

DEFENDANTS' INSTRUCTION NO. 8 (T. R., 99),
asked the Court· to tell the jury that the defendants had the
ri,qht to revoke whatevm· authority, if any, was given, to the
plaintiff to sell the land before a sale was ~ade by the plain-
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t.iff thereunder; and that if the defendants did revoke said
cont1'act that this did not entitle the· plaintiff to a oom,ntission on the sale. made by the defendants, and that if the plaintiff in such event was entitled to recover at all, he could only
recover the amounts of money actually expended by him towards the performance of the contract, and from which defendants derived a benefit. See Belmont vs. McAllister, 116
Va. at p. 305.
Your petitioners respectfully represent that they had the
right to revoke whatever authority, if any, was given to the
plaintiff under the writing at any time before a sale was
made by the plaintiff. See authorities cited pp. 9-10, su11ra.

The Court also erred in refusing to give this instruction,
because by so doing the Court refused to submit to the jury
the question of whether the defendants had revoked the
plaintiff's authority to sell· and also refused to limit the plaintiff's recovery to the amount of money, if any, which the
plaintiff had actually expended towards the performance of
the alleged contract, and from which the defendants derived
a benefit; the plaintiff clearly not being entitled to recover
in any event more than his expenses, as all the evidence
shows that he had failed to procure a purchaser for the entire tract or any patt thereof who was ready, willing and able
to buy the same. If he was entitled to recover at all, he could
only do SO upon the theory of a q1la1"'tUIYit m,ertlit for 'Vork
done and money actually expended in his efforts to make the
alleged sale. See Belmont vs. IVIcAlliste1·, 116 Va. 285, especeially at pages 304-5, where the court, speaking of a similar
situation, said:
"The olai,m of a,ppellee for serv·ices, legal and otherwise,
based upon the contract alleged in his bill can,not be sustained,
a.nd, therefm·e, the only qttestion fm dete1·1nination in this
r~on.nection is, whether or not he is entitled u,pon a quantum
1ner1.tit to 1·e·oove1· anything of appellaA~t for services in endeavoring to make sale of her land, aA'td, if so, what.am.ount?''
4

* * * "So that 'Whatever cornpensation appellee may
have earned in this connection, wa..c; not bec(liU.se of a;ny conf1·act with appellant, b1tt could only be rneas1tred by what benefits, if any, she der·ived front what was done by appellee 'ltnrler an im,plied attthority."
See 'Chantbers vs. Seay, 73 Ala. 372. Also see 2 Mechem
on Agency ( 2d Ed.), Sec. 2446, p. 2039, where it is said:
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''Where a time is fixed for porformance by the broker, a
number of considerations arise. If all that the negotiations
amount to is an offer by the principal that he 'vill pay a. commission if a purchaser be found within a certain time, the
offet· will only be a-cce1)ted and 'ripen into a CO'I'Jttract by the
finding of a 1Yurchaser w·ithin that tinte. At any time before
that event, the offer may be withdrawn by the principal."
"If what the negotiations amount to is a contract of em1Jloyntent for the fixed 1)eriod, o1· a binding contract that a
co1nntission will be tJaid if a p·u.rchaser is found within that
time, the broker wul ~tsuallJJ be entitled to da;ma_qes in the
first case, and US'u.ally to the antou1tt of his cont1nissions in
the second, if he finds a purchase'/· within that period, although the principal 'may, in the 'meanti·me, have sold the
tJroperty or withd1·awn it from. sale.''
The author then shows "that a mere ·offer for a fixed time
does not become bin~·Hng on the principal until the agent has
accepted it by [Jt·f!ducing a pu,rchaser" (because "'U!ntil so accepted there is no contt·act, the bt·oker has promised nothing,
* * *' he m.y perfor·m or. not as 'he tJleases' ') • oi *

DEFENDANTS' INSTRUCTION NO. 9

('r.

R., 99),

nskccl the Court to tell the jury that if the plaintiff failed to
procure a purc.haser o1· had a.bandoned his effo'rts, or that if
his authority was fairly and in good faith ter·minated he did
not e·arn his comm.ission.
The Court refused to give this instruction and to submit
to the jury tl1e question:
(a) whether the plaintiff was iH good faith trying to procure
n purchaser at the time the defendants sold the twenty acres
or lmd previom:;ly abandoned his efforts to do so; and
(b) as to the good faith of the defendants in selling a part
of tlw tract of land ; and
(c) whether or not the defendants had thereby prevented
1:he plaintiff from making a. sale of the whole tract a.t the
stipulated price. That this was error, see the authorities cited
S1f.1J1·a, and especially the case of Patton vs. Garnett, 147 Va..,
especially at pages 1017-1018, where your Honorable Court,
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quoting from Leicht-Benson Corp; vs. Stone amd Co., 138 Va.
511, said:
"In the absence of deceit l)r fraud on the part of the owner,
the broker is entitled to no commissions unless he finds such
a purchaser. and such a special contract should not restrain
the owner from seeking, in good faith, to find a purchaser
for his property on different terms.'' The views expressed
by Judge Prentis in his opinion show distinctly that 'vha.t is
meant by fraud and lack of good faith was sueh conduct 01~
the part of the owner as to show an inient to deprive the
agent of his commissions, although he had or was about to
procure a. purchaser a.t the stated price. Under the doctrine
announced in the opinion {pages 516-517) (121 S. E. 883)
Garnett here was clearly justified in revoking the agency and
selling directly to J\Iitchell, as by so doing he in no way interfered with the performance of their undertaking by· the
agents. As there said (pages 515) ( l21 S. E. 884) : "A
broker is never entitled to commissions for failing to perform
his contract-. To entitle him to his commissions he must succeed, and he takes the entire risk of failure for his reward
comes only as a consequence of his success. He may d~vote
his time and labor and expend his m9ney ·,vith ever so much
devotion to the interests of the owner, and yet if he fails to
procure a purchaser, abandons his efforts, or his authority
is fairly and in good faith terminated, he does not earn his
commissions.''
"In the instant case the owner did not terminate the authority in bad faith, as the agent does not attempt to show that
he did so in order to prevent him from earning his commissions on at least $11,000.00, and unless he can show that the
risk of failure was his, and reward could only come 'as a
consequence of his success'.''·
In concluding this part of the assignment of error your. petitioners represent that the Court, by refusing to give the
above instructions, denied the defendants the right to assert
any of their defenses set out in said instructions, and that by
giving the plaintiff's instruction the Court, in effect, erroneously directed a verdict against your petitioners simply upon,
t.he finding of the jury that the defendants had signed the
writing, and that the plaintiff had thereafter made some efforts to find a purchaser, but had not done so.
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ASSIGNMENTS OF ERROR NOS. 4 AND 7 (CERTIFICATES OF EXCEPTION NOS. 4 AND 7,
T. R., 91, 102-3) ,

.

Relate to the action of the Court during the trial in improperly admitting and excluding certain evidence over the
objections of your petitioners.
The evidence which was objected to is set out in Certificate
of Exception No. 5, T. R., 92, and in the stenographic transcript. of the Record, pp. 62-64, where the Court allowed the
plaintiff to testify as to what efforts he had made to sell the
land, and had in the summer of 1927, secured a verbal offer
from 1\irs. Lightfoot for a part (20 acres) of the land at
$6,000.00, which offer the defendants had then refused to accept.
This evidence was improperly admitted, because under the
writing the plaintiff was not to be paid for merely making
efforts, or fot· procuring the above verbal offe·r, but was only
entitled to a co1ntnission in the et'ent he 'made an act'l~al sale
of the whole tract of land alt the p·rice named in the wr-iting;
and he could only be entitled to damages for breach of contract by the defendants in the event that he had a purchaser
ready, willing and able to purchase the whole tract at the
price stipulated in the writing before the defendants sold the
twenty acres, but was prevented from making a sale to such
purchaser by the 'vrongful conduct of your petitioners.
The evidence to the effect that the plaintiff had secured
a verbal offer for a part of the land at a price which your
petitioners had not agreed to sell it, did not entitle the plaintiff to a commission and the only effect of admitting such evidence was to prejudice your petitioners.
The Court also erred in not sustaining your petitioners'
motion to exclude the writing as evidence (T. R., 62-65), because this writing was not signed by the plaintiff, and it was,
therefore, not admissible to show any agreement or performance on his part, or to prove either the plaintiff's acceptance
or performance of it. .So far as the plaintiff was concerned,
the writing, if it was a contract at all, was wholly executo1·y,
and the plaintiff, in order to recover upon such a contract,
had to prove that he had performed it-namely, made a sale,
and the writ!ng could not be introduced in evidence as basis
of recovery for 1na.king alleged but fu.tvle efforts to sell.
The evidence here showed that the plaintiff had not performed his part of the alleged contract, nor had he at any time
. tendered or offered to ·perform it-he having at no time ever
secured a purchaser a.t the stipulated price, and not having
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been prevented from doing so, and, in fact, his own evidence
shows that he had not made any effor-ts to do so for abo'tt,t a
year before the sale of the twenty. acres by your petitione'rs.
For the same reasons your petitioners respectfully submit
that the Court erred in admitting evidence (as a basis of recovery) of efforts claimed by the plaintiff to have been made
by him about a year before the sale 'vas actually made. ( T.
R., bottom page 64.)

VERDICT WAS WITIIOUT EVIDENCE TO SUPPORT IT
AND WAS CONTRARY TO THE LAW AND THE
EVIDENCE. (CERTIFICATE OF EX!CEPTION
NO. 7, T. R., 102.)
Your petitioners respectfully represent that the trial court
erred in refusing to set aside the verdict on this ground, because the evidence shows:
(a) that there· .zva.s no contract on the part of the plaintiff
to make any efforts to sell;
(b) that he made no sale of the whole or any part of your
petitioners' land, and had done no act to cause or induce the
sale of the twenty acres by the defendants to Goodwyn;

(c) that the plaintiff had not earned any commissions, and
had made no demand on the defendants for commissions or
damages for alleged efforts and expenses, and that the defendants had received no benefit whatever from any act of
·
the plaintiff; and
(d) the evidence showed that the plaint·i.ff had ceased and
abandoned all efforts to make a s(l)le for about a year before
the defendants sold the twenty acres, and that the defendants
had thereby waived whatever, if any, rights they had under
tlw writing, and were estopped from preventing the defendants from selling their own land or any part of it, or from
(•Jaiming a commission on the sale made by the defendants.
In this connection the court is referred to the original notice
of motion (T. R., 1-2), from which it 'vill be noted that there
was no allegation made therein that the plaintiff had made
or was making any efforts to sell your petitioners' land, but
sought to recover solely on the ground that your petitioners
lmd sold twenty acres of land on July 3, 1928-more than two
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years after the making of the alleged contract of May 4,
1926, and about a year after the plaintiff had ceased all efforts to maim a sale of the property.
As was said by Judge Prentis, in the case of Leickt..Benson
Corp. vs. Btone and Oo.;138 Va. a.t page 517:
'' N o1 do we find that the owner e·ither wrongfully or othe1·wise prevented tlze rnaking of such a sale at S'lt.ch a price,"
b'l~t the plaintiff a.t no tin~e procured a purchaser thereof who
1.oas ready, u;ilting an.d able to buy the san~e, nor was the plOJint·iff negotiating, a.ttemptin,g or trying to make a sale of your
petitioners' land. He had no purchase·r for the said lOA?,d or
the twenty acres.
4

This being so, as was said by your Honorable Court in the
the last named case at page 51B:
"It is not necessary for us to consider that line of cases in
which recovery has been permitted 'l/,1Jon ·a quantum meruit,
becau,se neither ·in the pleading8 nor in the cond'ltct of the case
before the t1'ial. co'l~Jrt was this question ever raised, The_
broker sued 'ltpon the express cont-ract alone and has been allowed to 1·ecover the conMnissions spec·ified iri the contract,
an.d tlz-i.fl 'Without havin,g performed it. A recovet"y was denied 'ltnder si1nilar circumstances i1~ Pa;yseno vs. Swe'IZ·SOt'/,
(C. C.). 178 Fed. 999.
It follo,vs, thereforet that we are of the opinion that the
ease should be reversed and judgment under the statute entered here for the defendant below, who is the plaintiff in
error here.''
Your petitioners represent that this is true and that ·such
should be the aetioil of your Honorable Court in yonr petitioners' case.
For these reasons, ancl'for the errors herein assigned and
for others apparent on the face of the record, your petitioners pray that a writ of error and supersedeas to the said
judgment may be awarded them; that the said judgment may
he reviewed and reversed and final judgment entered in
favor of your petitioners or a new trial granted as the court
may deem proper.
BOLLING 1\'L MORRIS, SR., and
BOLLING 1\1:. MORRIS, JR. 1
By J. LEICESTER W ATT.S,
- l\1. J. FULTON, Counsel.
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We, J. L. Watts and M. J. Fulton, attorneys, practicing in
the Supreme Court of Appeals of Virginia, do hereby certify
that in our opinion the decision and judgment complained of
in the foregoing petition should be reviewed and reversed by
the .Supreme Court of Appeals of Virginia ..

J. L. WATTS,
M. J. FULTON..
Received July 26, 1929.
Writ of error allowed.
$1,200.

S~tperseclea-s

awarded.

Bond.

ROBERT R. PRENTIS ..
Reo'd ,July 29/29.

H. S. J.
VIRGINIA:
Pleas hefore the Honorable Frank T. Sutton, Jr., Judge
of the Law and Equity Court of the City of Richmond,
Part Two, held for the said City at the Courtroom thereof
in the City Hall on the 12th day of April1929.
Be it remembered that heretofore, to-wit: July 14th, 1928.
Came D.P. Bragg, trading under the firm name and style of
Bragg Bros. & Co., by Counsel, and filed its Notice of Motion
for Judgment against Bolling M. }.{orris, Sr., and Bolling
M. Morris, Jr., in the clerk's office of the Law and Equity
Court of the City of Richmond, Part Two, which Notice of
J\!fotion for Judgment is in the words and figures following, towit:
''Vir~nia:

In the Law and Equity Court of the City of Richmond,
Part 2.
To Bolling J\!f.

~{orris,

Sr., and Bolling :.M:. Morris, Jr.

Ta~e notice, that I, D. P. Bragg,_ trading under the firm
name nd style of B,ra.gg Bros. & Co., plaintiff, will on the
30th day of July, 1928, move the La\v and Equity Court of
the City of Richmond, Part 2, in the court room of said court,
in the City Hall, in the City of Richmond, Virginia, at 11
o'clock A. ~[ of that day, or as soon thereafter as counsel
may be heard, for a judgment against you and each of yon,
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for the sum of Nine hundred dollars ($900.00) with interest
thereon from the 5th day of July, 1928, until paid, together
with the costs incident to this proceeding, all of which is
justly due from you, and each of you, to the plaintiff as damages for breach of a certain contract in writing bearing date
J\tiay 4th 1926, between the plaintiff, styled Bragg Bros. & Co.
Agents and Bolling M. 1\IIorris, Sr., and Bolling M. Morris,
Jr., for the sale or exchange of certain real estate and under
and by virtue of an express provision of said contract that
a commission of IO per cent of said sale becomes
page 2 ~ payable to the plaintiff on demand, a copy of which
said contract is hereto attached and is, by his reference, made ~ part hereof as fully and completely as though
set out herein in hae·c verba. The said defendants having
sold and convey a part of said real estate by deed executed
'July 3rd, 1928, and recorded July 5th 1~28, .in the clerk's office
of Surry County, Circuit Court, for the sum of Nine thousand ($9,000.00) dollars; which said contract you and each
of you wholly failed to perform. ·
Given under my hand this 12th day of July, 1928.

D. E. BRAGG,
· trading under the firm name and style of
Bragg Bros. & Co.

tT. C. ROBERTSON, p. q.
BRAGG BROS. & CO., AGENTS.
#506 NORTH 2nd STREET

RIOH~fOND,

Va.,

To: Bragg Bros. & Co., Agents,
Gentlemen,

I, hereby agree to sell and authorize you to procure a purehaser for the follow:ing property, of which I am the true and
lawful o·wner and have the full power to sell and convey the
same viz:
418 acre~ of land more or less with all buildings and improvements thereon, situated in Surry County, Va. about two
( 2) miles from Surry Court House.
Sale price of said property to be Twenty-Five Thousand
($25,000.00) Dollars, or such a sum as I may hereafter agree
to accept.
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In consideration of your efforts to find a purchaser for the above described property it is hereby
agreed, should a contract of sale or exchange acceptable to the undersigned be made by you to any person,
firm or corporation 'vlthin or during the life of this contract
to whom you have presented said property; or should a sale
or exchange of said property be made in any other manner
through or by you or any other person or persons than a commission of 10 per cent of said sale becomes payable to you on
demand.
lt is further understood that the title of said property is
good and vested in the undersigned and that any defect in
the title of said property or any failure by Vendee to coinply with or fulfill any agreement that may be made hereafter,
during the life of this contract relative to the sale or exchange.
of said property, shall riot change the amount of commission
or release and to remain in force for a period of three (3)
years from the. . . . . . day of . . . . . . . . 1926, to the ..... .
day of lVfay 1929, and to continue after the above specified
term .of three years in full force and effect untill said property is sold, or this contract is terminated by a ...... days
written notice given after the above specified time, by the
undersigned withdrawing the sale of said property.
It is also further agreed that this contract embodies and
sets forth the full understanding of the parties hereto and
statement made or alleged to have been made prior to the execution hereof, contrary to or conflicting with this contract
Hhall have any force or effect.
The conditions of this contract shall extend to and bind
t.he Heirs, Administrators, Successors and .4-ssignees of the
respective parties as named herein.

page 3

~

In witness whereof I have hereunto set my hand and seal
this ...... day of ...... 1926.
SIGNED BOLLING 1\f. J\1:0R.RIS, SR.. (.SEAL)
SIGNED BOLLING lVL MORRIS, JR.
(SEAL)
\VITNESS ............... .
\VITNESS ............... .
\VITNESS ............... .
COP.Y
page 4
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And at another day, to-wit: at a Law and Equity
Court of iihe City of Richmond, Part Two, held the
17th. day of September, 1928.
·
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This day came the defendants by counsel, and; on their motion, leave is hereby granted them to file their demurrer to
the notice of motion in this action, and the same is accordingly done.
In the Law and Equity Court, Part II, of the City of Richmond, Virginia.
D. P. Bragg, trading under the firm name and style of Bragg
Bros. & Co., Plaintiff,
vs.
Bolling l\L Morris, Sr.,. and Bolling l\L Morris, Jr., Defendants.

DE1viURRER TO NOTICE OF MOTION FOR
JUDGMENT.

The defendants say that the notice of motion in this action
is not sufficient in law, and state the grounds of demurrer re·
lied on to be as follo,vs:
1. The notice of motion shows upon its face that it is too
vague and indefinite, and doos not set out the alleged cause
of action with sufficient particularity.

2. The notice of motion does not allege any duty owing by
the defendants to the plaintiff which has been violated by the
defendants.
3. That the notice of motion fails to set forth a contract
whereby the defendants would be liable to pay to the plaintiff
the commissions claimed in the ·notice of motion.
4. That the notice of mition states no valuable consideration for any promise of the defendants.
5. That the instrument annexed to and made a part of the
notice of motion shows upon its face that it is
page 5 } merely an offer to the broker to procure a purchaser
for the defen<Jauts' property, and is simply a naked
and revocable power or authority to procure a purchaser for
f:he property, and may be revoked, at any time by the owner,
and was so revoked and did not preclude the owner from
making a sale of the property himself, without the broker's
aid, and did not subject the owner to liability to the broker
for commissions thereon.
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6. The offer does not confer an exclusive agency upon the
broker to sell the defendants' property.
7. The offer was not of such an exclusive nature as to entitle the broker to commissions on a sale of the property by
the owner himself and through his own independent efforts,
i. e., the offer does not confer on the plaintiff an exclusive
right to sell the property.
8. The offer did not preciude or restrict the owner from
making an independent sale of his own property.
9. The plaintiff did not procure a purchaser for the property, nor introduce a purchaser to the owner who 'vas
ready,. willing and able to purchase the property upon the
terms outlined in said offer, i. e., the plaintiff was not the
procuring cause of the sale of the defendants' property.

J. LEICESTER WATTS, p. d.
page 6
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And at another day, to-wit: At a Law and Equity
Court of· the City of Richmond, Part Two, held the
27th day of October, 1928.
.

.

This day came the parties by their attorneys, and the
plaintiff moved the Court to grant him leave to amend his
notice of motion as shown by said amended notice of motion
tendered at bar, to which defendants by their attorney objected on the ground that said amended notice -of motion sets
up a. new cause of action, which objection the Court overruled, and granted leave to the plaintiff to file said amended
notice of motion, which is accordingly this day done, to all
of whieh the defendants by their attorney excepted. And
. then on motion of the defendants by counsel leave is granted
them to file their demurrer to the said amended notice of
motion, which is accordingly done. The Court thereupon
heard argument upon the said demurrers filed by the defendants, and the court not being fully advised as to its decision
the Court takes time to consider thereof.
Virginia:
In the Law and Equity Court of the City of Richmond, Part

II.
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Al\IENDED NOTICE.
To Bolling 1\L

~{orris,

Sr., and Bolling M. 1\iorris, Jr.

'rake notice, that I. D. P'. Bragg, trading under the firm
name and style of Bragg Bros. & Co., plaintiff, will on the
30th day of July, 1928, move the Law and Equity Court of
the City of Richmond, Part II, in the Court room of said
Court, in the City Hall, in the City of Richmond, Virginia,
at 11:00 o'clock A. M. of that day, or as soon thereafter as
counsel my be herd, for judgment against you and each of
you for the sum of Nine Hundred ($900.00) with
page 7 r interest thereon from the 5th day of July, 1928,
until paid, together with the costs incident to thi~
proceeding, all of which is justly due from you, and each of
you, to the plaintiff as damages for breach of a certain contract in writing bearing date l\1y 4th, 1926, between the plaintiff, styled Bragg Bros. & Co., Agents, and Bolling M. Morris Sr., and Bolling l\L Morris, Jr., for the sale or ·exchange
of certain real estate mentioned and described therein; and
the said sum of Nine Hundred Dollars ($900.00) with interest thereon from the 5th day of July, 1928, until paid, is justly
due from you, and each of you to the plaintiff under and by
virtue of an express provision of said contract, as follows:
''or should a sale or exchange of said property be made in
~1ny other manner through or by you or any other person or
persons then a commission of 10r'o of said sale becomes payable to you on demand'', a copy of which said contract is
hereto attached and i.s, by this reference, made a part hereof
as fully and completely as though set out herein haec vet·ba.
Which said contract yon and each of you wholly failed and
still fail to perform. The undersigned fortlnvith upon the execution of the said contract hereinabove mentioned, to-wit: .
on l\1ay 4th, 1926, entered upon the performance of said contract with a view of completing it on his part and has since
the date of said conh·act put forth special efforts to find a
purchas~r and effect a sale or exchange of said real estate,
ju pursuance of which he has expended and paid out various
sums of money advertising and showing the property to
prospective purchasers, and you, the said defendants, sold
and conveyed a part of said real estate herein mentioned by
deed dated June 26th, 1928, and recorded July 5th, 1928, in
the Clerk's Office of Surry County Circuit Court for the sum
of Nine Thousand Dollars ($9,000.00) thereby breaching your
said contract.
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\Vherefore, there became due from you, and each of you
to the undersigned, under ·and by viFtue of said contract, and
because of your breach thereof the aforesaid sum of Nine
Hundred Dollars ( $900.00) with interest thereon,
page 8 ~ as aforesaid, and the same still remains unpaid,
though payment thereof has heretofore been demanded of you and each of you.
Given under my hand this 11th day of October, 1928.
D.P. BRAGG,
trading under the firm name and style of Bragg
Bros. & Co.
By Counsel.
,T. C. R.QBERTSON, p. q.
BRAGG BROS. & CO., AGENTS.
#506 N<?RTH 2nd STR.EET
rro Bragg Bros. & Co.,

RICH~IOND,

Va.

Agents~

Gentlemen,
I, ],lereby agree to sell and authorize you to procure a purchaser for the following property of which I am the true and
lnw·ful _owner and have full po,ver to sell and convey the
same v1z:
418 acres of land more or less with all buildings and improvements thereon situated in Surry County, Va. about two
(2) miles from Surry Court House .
.Sale price of said property to be Twenty Five Thousand
($25,000.00) Dollars, or such a sum as I may hereafter agree
to accept.
In consideration of your efforts to find a purchaser for
the above described property it is hereby agreed, should a
contract of sale or exchang-e acceptable to the undersigned be
made by you to any person, firm or corporation or during
the life of this contract to whom you have presented
page 9 ~ said property; or should a sale or exchange of said
property be made in any other mam1er through or
hy you or any other person or persons then a commission of
1.0 per cent of said sale becomes payable to you on demand.
It is further understood that the title of said property is
good and vested in the undersigned and that any defect in
the title of said property or any failure by Vendor or Vendee to comply with or fulfill and agre1nent that may be made
hereafter, during the life of this contract relative to the sale
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or exchange of said property, shall not change the amount .
<>f commission or release the undersigned from payment of
same, This Contract to take effect FORTHWITH and to
remain in force for a period of three (3) years from the 4th
day of May 1926, to the 4th day of 1.\fa.y 1929, and to continue after the above specified term of three years in full
force and effeet untill said property is sold, or this contract
is terminated by a 90 days written notice given after the
above specified time by the undersigned withdrawing the sale
of said property.
It is also further agreed that this contract embodies and
sets forth the full understanding of the parties hereto and
no statement made or alleged to have been made prior to
the execution hereof, contrary to or conflicting with this contract shall have any force or effect.
The conditions of this contract shall extend to and bind
the Heirs, Administrators, Successors and Assignees of the
respective. parties as named herein.
In witness whereof I have hereunto set my hand and seal,
this 4 day of 1\{ay 1926. ·
COPY
SIGNED BOLLING M. MORRIS, .Sr.
SIGNED BOLLING 1\f. 1\IORRIS, Jr.

(.SEAL)
(SEAL)

WITNESS ............. .
WITNESS ............. .
WITNESS ............. .
page 10 } In the Law and Equity Court, Part IT, of the City
of Richmond, Virginia.
D. P. Bragg, trading· under the firm name and style of Bragg
Bros. & Co., Plaintiff,
vs.
Bolling l.\L 1.\tiorris, Sr~, and Bolling M. Morris, Jr., Defendants.

DEl\fURRER TO Al\tiENDED NOTICE OF MOTION FOR
JUDGMENT.
The defendants say that the amended notice of motion in
this action is not sufficient in law, and state the grounds of
demurrer relied on to be as follows:
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1. The amended notice of motion. shows upon its face that
it is too vague and indefinite, and does not set out the alleged
cause of action 'vith sufficient particularity.
2. The amended notice of motion does not allege any duty
owing by the defendants to the plaintiff which has been violated by the defendants.
·
··3. That the amended notice· of motion fails to set forth a
contract whereby the defendants would be liable to pay to the
plaintiff the commissions in the amended notice of motion.
4. That the amended notice of motion states no valuable
consideration for any promise of the defendants.
5. That the instrument annexed to and made a part of the
amended notice of motion sho,vs upon its face that it is merely
an offer to the broker to procure a. purchaser f-or the defendants' property, and is simply a naked and revocable
power or authority to procure a purchaser for the property,
and may be revoked at any time· by the owner, a.nd was so
revoked, and did not preclude the owner from making a sale
of the property himself, without the broker's aid, and did not
subject the owner to liability to the broker for commissions
thereon.
page 11

~

6. ·The offer does not confer an exclusive agency
upon the broker to sell the defendants' property.

7. The offer was not of such a.n exclusive nature as to entitle the broker to commissions on a sale of the property by
the owner himself and through his own independent efforts,
i. e., the offer does not confer on· the plaintiff an exclusive
right to sell the property.
8. The offer did not preclude or restrict the owner from
making an independent sale of his own property.
9. The plaintiff did not procure a purchaser for the property, nor introduce a purchaser to the owner wl1o was ready,
willing and able to purchase the property upon the terms outlined in said offer, i. e. the pl::tintiff 'vas not the procuring
cause of the sale of the defendants' property.
pp.ge 12 ~ And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held
the 7th day of November 1928.
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This day came the plaintiff by his attorney, and on his motion it is ordered that .the defendants do file their grounds of
defense herein on or before the 9th day of November, 1928.
And at another day, to-wit: at a La'v and Equity Court
of the City of Richmond, Part Two, held the 9th day of
November 1928.
This day came the defendants by counsel and filed herein·
a statement of the grounds of their defense to this action.
In the Law and Equity Court Part II of the City of Richmond.
D. P. Bragg &c., Plaintiff,
vs.
Bolling M. Morris, Sr. et al., Defendants.
GROUNDS OF DEFENSE.

The defendants come and file the following grounds of defense:
1. The general issue and all defenses that .can be made
thereunder.

2. That the plai.ntiff did not perform his part of the alleged· contract set out and mentioned in the notice and
amended notice of motions, nor did any of the acts and things
alleged therein to have been done by him; and deny that the
plaintiff is entitled to recover anything from the def~ndants
under under and by virtue of the alleged contract referred
to herein.
3. Defendants deny that tile plaintiff is entitled to recover
under the alleged contract mentioned in the notice
page 13 ~ and amended notice of motions because of any acts
·
or things alleged therein to have been done by him.
4. Defendants reserve the right to file. any amended and.
additional grounds of defense as may be lawful and proper.

BOLLING 11. J\1:0RRIS, Sr.
BOLLING 1\tl. lVIORRIS, Jr.
J. LEICESTER WATTS
1\~f. J. FUI.JTON
Counsel for Defendants.
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State of Virginia,
City of Richmond, to-wit:
Bolling l\L 1\{orris, Jr., one of the defendants named in
l.he foregoing suit of D. P. Bragg &c., plaintiff, vs. Bolling
M. lVIorris, .Sr., and Bolling M. Iviorris, Jr., being duly sw.orn,
says that the for_egoing grounds of defense are true.
BOLLING M. }rfORRIS, Jr.
Taken, sworn to" and subscribed before me by Bolling M.
Jr., in my said city aforesaid on this the 8th day of
November, 1928.
~[orris,

J. LEICESTER WATTS,
. Notary Public.
1\{y comntission expires on the 20th day of July, 1932.
~

And at another day, to-wit: at a Lay and Equity
Court of the City of Richmond, Part Two, held the
9th day of November, 1928.
page 14

This day came the parties by their attorneys, and on motion of the defendants by counsel, it is ordered that the
plaintiff do file bill of particular of his claim by November
12th. 1928 at noon, to which ruling of the court the plaintiff
by counsel excepted.
Virginia:
In the Law and Equity Court of the City of Richm<?nd,
Part 2.
•
D.P. Bragg, trading under the firm name and style of Bragg
Bros. & Co., Plaintiff,
vs.
Bolling M. Morris, Sr., and Bolling IvL Iviorris, Jr., Defendants.

BILL OF- P AR.TICULAR.S.
In obedience to an order of the Law and Equity Court of
the City of Richmond, Part 2, entered in the above styled
eause on the 9th day of November, 1928, the plaintiff doth
tender and file his bill of particulars as follows:
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PLAINTIFF'S BILL oF· PAR.TICULARS.
1. The defendants, Bolling M. Morris, Sr., and Bolling M.
1\tiorris, Jr., are indebted to the plaintiff in the sum of $900.00
under and by virtue of a certain contract in writing, dated
lVlay 4, 1926, a copy of which is filed with the plaintiff's notice
and amended notice of motion for judgment with interest on
said sum of $900.00 from the 5th day of July, 1928, until paid
together with the costs incident to the proceeding in the
above mentioned cause.
2. The said defendants are indebted to the plaintiff in the
said sum of $900.00 \vith interest thereon from the 5th day of
July, 1928, until paid, together with the costs inpage 15. ~ cident to the proceeding in the above mentioned
cause as damages for breach of a certain contract
in writing bearing date May 4th, 1926, between the defendants, Bolling M. :niorris, Sr., and Bolling M. l\'lorris, Jr. and
the plaintiff for the sale or exchange of certain real estate
mentioned and described therein.
3. The said defendants are indebted to the plaintiff in the
said sum of $900.00, with interest thereon from the 5th day of
.July, 1928; until paid, together with the costs incident to the
proceeding in the above mentioned cause under and by virtue of an express provision of a certain contract in writing,
dated, l\fay 4th, 1926, between Bolling 1\L Morris, Sr., and
Bolling l\1. l\forris, Jr., with the plaintiff, as follows? ''or
should a sale or exchange of said property be made in any
other manner through or by you or any other person or persons then a commission of 10 per cent of said sale becomes
payable to you on demand'', a copy of which said contract is
filed with the plaintiff's notice and amended notice of motion in the above mentioned cause.
4. The said defendants have sold and conveyed a part. of
Raid real estate mentioned and described in said contract
dated May 4t11, 1926, by deed date ,June 26th, 1928, and recorded July 5th, 1928, in the clerk's office of Surry ·County
Circuit Court for the sum of $900.00, thereby breaching the
said contract.
5. The said defendants sold and conveyed a portion of the
real estate mentioned and described in certain contract in
"rriting elated l\fay 4, 1926, by deed dated June 26, 1928, and
recorded in the clerk's office of Surry County Circuit Court
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for the sum of $9,000.00 cash, thereby became indebted- to the
plaintiff for the sum of $900.00, which amount is justly due
from the defendants to the said plaintiff with interest thereon
from the 5th day of July, 1928, until paid.
6. The said .defendants are indebted to the said plaintiff because of their breach of a certain contract in writing dated
May 4, 1926, between the said defendants and the
page 16 ~ said plaintiff, a copy of which is ,filed with the
notice and amended notice of motion, and by virtue
of the express provisions of said contract, in the said su~
of $900.00.
7. The said plaintiff in his efforts to :find a purchaser for
the property mentioned and described in the said contract in
writing dated May 4th, 1928, advertised the said property for
sale several times in one of the newspapers of the City of
Rich~ond, in a Farm magazine, and personally interviewed
various persons with a view of :finding a purchaser. ThP
plaintiff secured a signed offer from Mrs. J. B. Lightford and
presented the same to the defendants in person, thus putting
forth efforts, giving his time and expending money in the
performance of the said contract on the plaintiff's part,
wherefore the said defendants are indebted to the .said plaintiff in the sum of $900.00.
Respectfully submitted,
s,

a"\•·

'·'.

D.P. BRAGG
trading· under the firm name and style of Bragg
Bros. & Co.
By Counsel.
J. C. ROBERTSON, p. q.
~- ·And at another day, ·to-wit: at a Law and
· Equity Court of the City of Richmond, Part Two,
held the 15th day of November 19'28.

page 17

This day came again the plaintiff and-defendants by counsel
and the Court now being advised of its judgment and opinion to be rendered upon the demurrers :filed by the defendants
to the Notice of Motion for Judgment and the amended Notice of Jvfotion for Judgment doth overrule the said demurrers,
to which action of the Court .the defendants excepted.
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The defendants then pleaded '-'non assu.ntpsit'' and put
themselves upon the Country and the plaintiff likewise.
And thereupon came a jury-towit: Lewis F. Monroe, C~
A. Watkins, Jno. G. Seelinger, Ohas. F. Monterio, A. J.
Cross, Jno. H. Williams, and F. G. Mitchell, being sworn well
well and truly to try the issue joined in this case and having
heard the evidence retur~ed a verdict in the words and figures following, to-wit: "We the Jury on the issue joined find
for the Plaintiff and assess his damages at $900.00."
'fhe defendants then moved the Court to set aside the said
verdict for reasons set forth in a written motion now filed,
which motion the Court continued for argument to be heard
thereon.
page 18

~

And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held the
18th day of February, 1929.
This day came again the parties by their attorneys, and
the Court having maturely considere~ the motion of the defendants to set aside the verdict of the jury in this case upon
the follow1ng grounds: that the verdict was contrary to the
law and the evidence; that the verdict was without evidence to
support it; for misdirection of the jury by the Court; for refusal of the Court to give defendants' instructions; and because of the errors of the Court during the trial in the admission and exclusion of evidence over the objections of the defendants, doth, for reasons stated in writing, now filed and
made a part of the record in this case, overrule the said motion, to which action of the Court the defendants excepted.
Therefore, it is considered by the Court that the plaintiff
recover against the defendants the sum of Nine Hundred
($900.00) Dpllars, with interest thereon to be computed after ..
the rate of six per centum per annum from the 5th day of
,July, 1928, until paid, and his costs by him about his suit
in this behalf expended.
J\£emorandum : Upon the trial of this case the· defendants
gy counsel made certain objections and exceptions to the ad-

mission and exclusion of evidence which appear in the stenographic transcript of the evidence, and also made specific objections in writing to the giving of the plaintiff's instruction and refusal to give the defendants' instructions, 'vhicb

---------~
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objections were filed in writing and marked ''Objections to
Rulings of the Court", and on their motion leave is hereby
given them to file their bills or certificates of exceptions
herein at any time within sixty days from this date as pre-·
scribed by law.
Upon the further motion of the defendants by counsel, it
is ordered that the judgment this day rendered in
page 19 ~ the ·case be suspended for a period of ninety days
from this date in order to enable the said defendants to apply for a writ of error and supm·sedea.s upon condition that the said defendants or someone for them enter
into bond before the Clerk of this Court in the penalty of
$1,200.00, with surety to be approved ·by said clerk and conditioned according to law within fifteen days from this
date.
OBJECTIONS TO THE REFlJS.A.L OF THE COURT TO
GIVE INSTRU<YriONS NOS. 1-9, INCLUpage 20 ~ SIVE, FOR TI-IE DEF'ENDANT.S.
(1) For the same grounds and objections urged by the defendants against giving plaintiff's instruction No.1, the Court
should have given defendants' instructions Nos. 1-9, inclusive; and this objection applies to each of the defendants'
instructions refused by the Court.
(2) The defendants objected to the Court's refusal to give
their instrur.tions because each of them w~s supported by
the evidence. presented the defendants'· theory of the case,
and correctly stated the law applicable thereto, and should
have been given by the Court.
DEFENDANTS' INSTRlJCTION NO.1.
This instruction submitted to the jury the . defendants'
f:heory of the case based upon the evidence, and told the jury
that unless the plaintiff fully complied 'vith his part of the
contract before the defendants sold the 20 acres of land and
procured a. purchaser for the whole of the said land at the
price and on the terms set out tl1at the plaintiff was not entitled to any commission or damages on account of the sale
of the 20 acres, unless the defendants thereby wrongfully prevented him from malrinp; a sale of the whole tract of land prior
to the sale of the 20 acres.
This instruction was supported by the evidence and stated
the law applicable thereto.
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DEFENDANTS' INSTRUCTION NO.2.
The Court erred in refusing to give this instruction for the
same reasons stated to all of the instructions and to defendants' instruction No. 1; and for the further reason that the
Court by refusing to give this instruction refused
page 21 }- to tell the jury that if the defendants sold the land
themselves then the defendants would not be liable
to the plaintiff for commissions or damages by reason of
any sale made by the defendants.

DEFENDANTS' INSTRUCTION NO. 3.
The Court erred in refusing to give this instruction for
the same reasons as set out above to all instructions, and instructions Nos. 1 and 2 asked for by the defendants; and for
the further ground that if the Court should construe the alleged contract itself it should have adopted the construction
of the alleged contract embraced in defendants' instruction
No.3, instead of plaintiff's instruction No.3, instead of plaintiff's instruction No. 1.

DEFENDANTS' INSTRUCTION NO.4.
_ The Court erred in refusing to give this instruction for the
same reasons urged to each and all of the above instructions,
and for the furtl1er reason that the Court refused to tell the
jury that the burden was upon the plaintiff to prove that
he had actually made a sale of the land mentioned in the alleged contract ·at the price stipulated therein, was endeavoring
to do so and had been wrongfully prevented from so doing
by the defendants; and that if the defendants made a sale
'vholly independently of the plaintiff at a time when he was
not endeavoring to so do, then the plaintiff was not entitled
to commissions on account of the sale made by the defendants.

DEFENDANTS' INSTRUCTION NO.5.
The Court erred in refusing to give this instruction for the
same reasons urged as objections to the action of the Court
in refusing to give all of the above instructions for the defendants; and in addition thereto the Court should
page 22 }- defined to the jury what was a valuable consideration that would have supported the contract; and
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that the mere chance of an agent to earn a commission or compensation, or to put forth efforts to make a sle does not constitute such valuable consideration as will support a contract;
and for the further reason that the Court refused to submit
to the jury the question "rhether the only alleged consideration was to be the unperformed efforts of the agent to procure a purchaser for the property, and that if the plaintiff
had not succeeded in making a sale of the property prior to
the institution of this suit, or 'vas not prevented from doing
so by the defendants, then they should find for the defendants.

DEFENDANTS' INSTRUCTION NO. 6.
The Court en·ed in refusing to give this instruction for the
same resaons assigned as to the Court ,.s ..refusal to give all
of the defendants' above instructions, a.nd especially defendants' instruction No. 5..

DEFEND·ANTS' INSTRUCTION NO. 7.
The Court erred in refusing to give this instruction for
the same reasons urged to the refnsa.l of the Court to give
each of the other instructions asked for by the defendants ;
and for the further reason that the Court by refusing to give
this instnlCtion refused to submit to the jury the question
of fact stated. in this instruction; or to give the jury an opportunity to pass upon and ascertain if such facts were proved
by the ~vidence or to return a. verdict for the defendants.

DEFENDANTS' INSTRUCTION NO. 8.
page 23 ~

I

The. Court erred in refusing to give this in~
struction for the same reasons urged to the refusal of the Court to give all of the defendants' other instructions, alld especially because the Court refused to tell
the jury that the defendants had the right to revok whatever
authority of sale, if any, given the plaintiff under the alleged
contract at ny time before a sale was made by the plaintiff;
and the refusal to submit to the jury the question whether the
defendants had revoked such alleged authority, and also to
limit the plaintiff's recovery to the amount or amounts of
money, if any, which he had actually expended towards the
performance of the alleged contract.. the plaintiff not being
entitled in any event to more than his expenses if he failed
to make a sale of the whole tract ·of land, after defendants
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made a sale of only a part thereof and the balance of the land
remained unsold.

DEFENDANTS' INSTRUCTION NO.9.
The Court erred in refusing to give this instruction for
the same reasons assigned above to the action of" the Court
in refusing to give defendants' above instructions; .and also
because it clearly stated the law, was applicable to the evidence, and refused to submit the· question to the jury as to
whether the plaintiff had in good faith tried to procure a purchaser or had abandoned his contract, and also the question
of the good faith of the defendants' in selling a part of the
tract of land; and refused to submit to the jury the question
as to whether or not the defendants had prevented the plaintiff from making a sale of the whole tract of land a.t the stipulated price or any other price.
~

( 5) Errors committed during the trial in the
admisi on and exclusion of evidence over the objection of t4e defendants.

page 24

The evidence objected to as set out in the stenographic
rrranscript of the Record, page 5, where the· defendant objected to the plaintiff testifying as to what efforts he made if
any to sell or dispos~ of the property. On pages 17-19 the
court permitted the plaintiff to state they had a signed offer,
hut refused to require the plaintiff to produce it. This evidence if admissible at all was only admissible on a quantu,-m
-1ne·ruit basis and he jury should have been so told.
'rhe court erred in not sustaining plaintiff's motion to exclude the writing of May 4, 1926. See T. R., 27-30, for reasons there stated.
(3)· Because the verdict was without evidence to support it,
was contrary to the law and the evidence.

On this point it is our contention that the evidence. shows:
(a) That there was no contract on the part of the plaintiff
to make efforts ;
·

(b) That he had. made no sale of the property and had
done no act to cause or indue~ the sale of the t~enty acres
by the defendants; that the plrul)tiff had not earned any com-
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missions; that plaintiff had made no demand on defendants
for plaintiffs alleged efforts and expenses and that the defendants had received no benefit whatever from the plaintiffs alleged efforts and expenditures. That the plaintiff hau
abandoned all efforts to make sale for about a year before
the defendants made the sale of the twenty acres of land and
has waived whatever, if any rights they had and having voluntarily abandoned making efforts were estopped from preventing the defendants selling. their land· or any part of it.
(c) The verdict of the jury was wholly without evidence to
support it.
page 25

~

For these and other errors upon the face of
the record we ask the court to set aside the verdict
and enter verdict for the defendants.
J. LEICESER WATTS
M. J. FU·LTON p. d.
~

D. P. Bragg, trdg., etc., Bragg Bros .. & Co.,
against ·
Bolling :WI. ~£orris, Sr. and Bolling M. ~!orris, Jr.
page 26

~IE~fO.

BY THE CODRT.

This is a proceeding by notice of Afotion for a judgment
for $900.00, with interest from May 5, 1928, alleged to be
due as commissions under a contract for services concerning
sale of real estate in Surry County.
Due to the fact that the writing evidencing the terms of
the agreement contained unusual terms, the usual principles
governing the relation of commissions to agents for the sale
of property are not applicable, and the case must be controlled by the terms as tl1e parties agreed upon.
By writing under their hands and seal, dated the 4th day
of lVIay, 1926, the defendants, among other things, authorized the plaintiff to sell certain property in Surry County.
~rhe particular clause of this writing which governs the issue raised in this case reads as follows:
''In consideration of your efforts to find .a purchaser for
t.he above described property it is hereby agreed, should a
contract of sale or exchange acceptable . to the undersigned
he made by you to any person, firm or corporation within or
during the life of this contract to whorn you have presented
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said property; or sl1ould a sale or exchange of said property
be made in any other manner througl1 or by you or an'!/ other
11erson or persons then a commission of 10o/o of sa1d sale
becomes payable to you on demand" (underscoring suppied).
By another of the terms of the writing the contract was to
remain in force for three years from the 4th day of May,
1926.
Few, if any, of the material facts in this case are controverted. Sucl1 as were controverted raised quespage 27 } tions for the jury. Their verdict resolved .these
facts (so far as necessary to determine the vital
issue) in favor of the plaintiff. The execution of the written contract of Afay 4, 1926 is not denied. It is under seal.
This imports a consideration for the promise of the defendants on its face and the writing is not merely a unilaterial
promise.
It is not necessary, ho,vever, under the facts of this case
to rely upon the above rule. The writing of May 4, 1926 may
he treated as a.mere offering open for acceptance during the
time limit therein specified unless revoked before acceptance.

In vVilliston on contracts at page 12, the rule touching
Buch a. situation is stated as follows:
''An offer of reward, an offer of a price for goods, or for
Rervices become a contract when what is requested is given or
done, although no obligation to give or do anything ever existed.''
...'-\.gain the same author says at page 30:
''An offer is to be known from other conditional promises
only because the performance of the conditions in an offer
is requested as exchange or return for the promise in the
offer, thereby giving the offeree a power by compliance with
1l1e request to turn the promise in the offer into a contract
or sale.'' (Underscoring supplied.)
The evidence shows that the promisee did make ef-forts to
find a purchaser for the property. The doing of such acts
was an acceptance of the offer and forms in law a valid
consideration for the promise to pay 10% commissions and
etc. From t11e time said_ efforts to make sale were performed
the writing of 1vlay 4, 1926 'vas no longer a n~tdum, pactu·m.
Unless the offer had peen revoked before such acceptance
by the efforts of the promises to make sale it became a. bind-
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ing contract. There is no dispute in the evidence about the
fact that it had not at any time been expressly revoked by
the defendants, nor had it expired by the time limit prescribed
in the writing.
page 28 ~ It is urged by the defendants that the sale was
made by the owner direct and tha.t the owner was
not within the class contemplated by the words:
''Or should a sale or exchange of said property be made
in any other manner, through or by you or any other person
or persons, then a commission of 10ro of said sale becomes
payable to you on demand.''
T. R. Goodwyn, a witness introduced by the defendants,
said that he was the son of vV. A. R. Goodwyn, the latter representing Colonial vVilliamsburg, Inc. That he went from
·\Villiamsburg, Va. to Surry County and spent about. six hours
negotiating 'vith the defendants for a sale of a portion of the
property. l-Ie said that he was paid no commission by the
defendants and 'vas not employed by them. This witness
said he represented his father (W. A. R. Goodwyn) and the
interest that his father represented.
Thus it appears that the sale was made through the efforts
of a third party. The vendor and vendee were brought together by the efforts of a third party. Though this third
party represented the purchaser, that is not an unknown
occ.zM·m~ce in real estate circles.
According toT. R. Goodwyn it was his persistance extending over a period of over .six hours of negotiation that resulted in his obtaining an option for which he paid $25.00,
which option was in the name of Mrs. John B. Lightfoot of
Richmond, Virginia.
Another phase of this case is worthy of consideration.
There was testimony that the plaintiff had on a previous occasion carried the defendants an offer from Mrs. John B. Lightfoot of Richmond, to purchase this property. The witness,.
Goodwyn, said that the defendants were unwilling to give
an option to anyone but 1\{rs. Lightfoot, and further said it
was through Mrs. Lightfoots acquiescence (express, implied,
or taken for granted it does not clearly appear)
p~ge 29} that the conveyance was finally made toW. A. R.
Goodwyn. W. A. R. Goodwyn, as evidence shows,
was acting for Colonial Williamsburg, Inc.
For convenience the following extract from the writing of
May 4, 1926 is again quoted :
..
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"Should a contract of sale or exchange acceptable to the
undersigned be made by you to al}y person, firm or corporation 'vithin or during the life of this contrct to whom you
have presen.ted the property,·" * ~ • (underscoring
supplied).
The act of the plaintiff in obtaining from Mrs. Litghfoot
a written offer to purchase said property made her one to
whom the plaintiff had "presented the property".
Nine instructions requested by the defendants were refused.
Some of them contained incorrect statements of the la'v of
the case and the others, '\"bile stating correct propositions of
law, were wholly inapplicable under the evidence of this case.
They were, therefore, useless, and would· have been confusing to the jury.
For the reasons stated above this case is easily distinguished from the case of Perrow v. Rixey, 119 Va. page 192.
In that case the court very tersely said: ''the paper upou
its face is unilated not under seal'' '*' * *
In the case at bar the paper was under seal. Continuing
the court said in that case; *' * * ''and does not express
that it \Vas made upon a valuable consideration''. In the case
at bar the defenda11t.s in writing made a promise, under seal,
in consideration of the plaintiff making efforts to sell. Taking
this as a mm'e offer on the part of the defendnts, and applying well settled principals, it became binding when the plaintiff made the designated efforts before a revocation of the
offer was made.

Belm,ont v. JJf.c.AlUster 11.6 Va. page 285 ·was relied on by
the defendants. In this case there was a lack of mutuality
which prevented the formation of a. binding agreement.
But in the case at bar, when the plaintiff suplied
page 30 ~ the ''efforts'' which the defendants expressly made
a considerati011 for their promise to pay commis- ·
sions, the legal requirement of mutuality was present.
'rhe case at bar is rather controlled by the principles so
clearly stated in A. C. Realty Co. v. Townsend, 124 Va. page
490, where Perrow v. Rixey, SlttJra, is distinguished and explained. At the bottom of page 507 the court, quoting from
]\fechem on agency says:
.
''But as has already been seen, there may easily be cases
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in which the.principal has so invited the broker to enter upon
au undertaking requiring time for its full completion, that
the actual commencement' of the performance with the. intention of completing it would be such an acceptance as would
prevent the principals to withdra.,v 'vithout liability.''
This expression covers the case a.t bar. The writing of
1\:I:ay 4, 1926,. definitely promises the plaintiff a commission
of 10% for the plaintiffs efforts to find a purchaser. The
only condition was that a sale should be made by someone
(it mattered not who) within the time limit set by the writing. This invited the plaintiff to enter upon an undertaking
to find a purchaser. Such an undertaking required time,
but the plaintiff actually commenced the work by bringing to
the defendants .an offer from Mrs. Lightfoot. This act of
the pl~intiff, if bona fide, was an acceptance. The jury were
told by instruction that the efforts must be bona fide.
The court is of the opinion that the motion to set aside
the verdict should be overruled and judgment entered in
uccorda.nce with the verdict of the jury.

FRAN!{ T. SUTTON, Jr.
·b,eb. 9th, 1929.
page 31

~

In the Law and Equity Court, Part 2, of the City
of Richmond, Virginia.

D. P. Bragg, &c.; Plaintiff,
vs.
Bolling l\L Morris, Sr., and Bolling l\L l\forris, Jr., Defendants.
Gl~OUNDS

OF OB.JECTION8 TO PLAINTIFF'S INSTRUCTION GRANTED BY THE COURT, AND TO
THE REFUSAL OF TI-IE COURT TO GRANT
DEFENDANTS' INSTRUCTIONS.

'rhe Court gave one instruction only for the plaintiff
which was objected to by the defendants on the ground that it
was not based upon the evidence, in that there was no evidence:
(1) 1\:I:~sconstruction by the Court of the alleged contract.

(2) ''that the plaii1tiff had presented or offered the property for sale to the person .to whom it was sold ~y the de-
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fendants ", or in any way caused or induced him to purchase
the property.
(3) That the alleged contract was wholly unilateral, and
there was no mutuality of obligation, and does not bind the
r>laiutiff to render any service, and if the plaintiff failed to
do so t11at the defendants had no rights or remedies against
the plaintiff for his· failure.
{4) That the const~·uction of the alleged contract by the
Court to the effect that the plaintiff was entitled to re~over
''should a sale or exchange of said property be made in
any other manner through the plaintiff or any other perso.n.
or persons, then a commission of ten per ~ent of the said
sale became payable absolutely to the plaintiff on demand."
,yas an erroneous construction of the alleged contract.
(5) That it 'vas error for the Court to tell the jury that
if they believe:
page 32 } ''the plaintiff made bona fide efforts to find a purchaser for the farm, then he complied with his
part of the agreement'', and if the jury further believe from
-evidence that the defendants sold 20 acres of said land ~ * *
for cash, then the defendants, under the said alleged contract, became indebted to the plaintiff in the sum of ten per
cent of the purchase price paid for the said land, and the
jury must so find.''
(a) Because there was no authority given in the a1leged
contract to the plaintiff to sell less than the whole of said
tra-ct, and if the defendants sold less than the whole tract of
418 acres, that the defendants would be indebted to the plainttff for 10% of tl1e purchase price of $9,000 for the 20 acres,
the part sold by the defendants, before the plaintiff sold or
found a purchaser for the whole or any part thereof at the
price or upon the terms set out in the alleged contract. . .
(b) Because the evidence shows that the plaintiff had not
tried to sell the said land for more than one year, and had
abandoned all efforts to do so long before the time the defendant sold the 20 acres, and the plaintiff by his acts, conduct and course of dealing waived 'vhatever rights of sale,
if any, he had under the alleged contract to claim commis- ·
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sions; and the jury was not allowed to pass upon this question of abandonment and waiver by the plaintiff under this
instruction given for plaintiff.
(c) Because the construction of the alleged contract by the
Court as set out in this instruction was contrary to and negatived by the acts and conduct of the plaintiff and parties as
disclosed by the evidence, and was contrary to the interpretation placed upon the alleged contract by the parties as evidenced by their conduct and course of dealing"S; the evidence
showing· that the plaint!ff had abandoned the alleged contract, and had not for a. long time before tried to sell said
land, or to .perform his part of the alleged contract, and that
the defendants had the right at the time that
page 33 ~ they did to sell the 20 acres 'vithout becoming ·
liable for the 10% commission on the 20 acres of
land sold by the defendants.
(d) Because the terms "no other person or persons'' as
used in the contract did not include, embrace or refer to the
defendants who were not ''other persons'' within the meaning of the terms used in the contract; and the "rords "other
person or· persons'' referred to third persons, and not to the
defendants "rho signed the contract.

( e} The alleged contract was ambiguous as to what ''third
person or persons' meant, and being ambiguous evidence was,
therefore, admissible to show 'vhat those words meant; and
it was for the jury to determine from all tbe evidence what
this ambiguous alleged contract meant; and it was not for
the Court to construe the alleged contract and to tell the jury
what it meant as a matter of law. Plaintiff's instruction 'vas
erroneous in this respect.
(f) The Court erred in adopting the construction of the
eontract which it did and violated the rule of construction
of alleged contracts in adopting a construction which was
strained and which was most favorable to the plaintiff (party
who wrote the alleged contract), and was most unfavorable
t.o the defendants who signed the alleged contract "rritten by
the plaintiff and at his request.
page 34

~

And now a.t this day, to-wit: at a Law and Equity
Cou1·t of the City of R.ichmond, Part Two, held the
12th day of April, 1929.
This day came the plaintiff and defendants by counsel
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and thereupon the defendants tendered to the Court seven
bills or certificates of exceptions, which were received by the
court, signed, sealed and made a part of the record in this
case.
Virginia: In the Law and Equity Court, Part Two, of the
. City of Richmond.
CERTIFICATE OF EXCEPTION NO. 1.

p.

P. Bragg, &c., Plaintiff,
vs.
Bolling M. lVIorris, Sr., et al., Defendants.
Be it remembered that on October 27th, 1928, came the parties, plaintiff and defendants, and the plaintiff moved the
Court to amend his notice of motion, by filing an amended
notice of motion, to which defendants by their attorney objected on the ground that said amended notice of motion sets
up a new cause of action, :which objection the Court overruled, and allowed the plaintiff to file said amended notice
of motion. which is marked "Amended Notice", and filed as
Exhibit "A" of this Certificate of Exception, and to which
nction of the Court in overruling said objection and in granting leave to plaintiff to file said amended notice of motion,
the defendants, by counsel, excepted, and tender this their
Certificate of Exception No. 1, 'vhich they pray may be
signed, sealed, enrolled and made a part part of the record,
which is accordingly done within the time prescribed by law,
this April 12th, 1929, after notice to plaintiff's attorneys as
required by law.
page 35

~

FRANK T. SUTTON, Jr. Judge.

EXHIBIT ''A''

A~iENDE·D

(Seal)

-NOTICE OF MOTION

(heretofore copied into the record and now omitted.)
page 36

~

Virginia: In the Law and Equity Court, Part Twa.
of Richmond.
.

CERTIFICATE OF EXCEPTION NO. 2.
D. P. Bragg, &c., Plaintiff,

vs.
Bolling M. ]\{orris, Sr., et al., Defendants.
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Be it remembered. that on November 15th, 1928, came the
parties, plaintiff and defendants, a~d thereupon the Court
impaneled a jury to try said case, and the plaintiff and defendants, respectively, introduced in the trial of this case
the following evidence and exhibits, which evidence and exhibits are contained in a typewritten volume marked '' Transcript of Evidence", Frank T. Sutton, Jr.", and which is in
words and figures as fol!ows :
page 37

~

page 38

~

1\fr. Fulton: I move the Court to compel the
plaintiffs under their amended notice of motion
to elect as to whether or not they sue for compensation under
the contract for services rendered or ·whether they are suin·g
for damag·es for breach of the contract. The motion says
both.
1\Ir. White: I don't think it is necessary to be heard on
that question. If the plaintiff in this case is entitled as a
tnatter of law to recover the commission by virtue of the exclusive feature of the contract, that is a matter that is vested
in him by la'v and cannot be taken away from him. If, on
the other hand, under the contract he is entitled to recover
damages by reason of the breach of the contract, that is
also a property right tha.t is given him by the law and the
Court cannot take it away from him and certain it is that
under either or both of those features you can sue in one
cause of action, 'vhich is done in this case.
The Court : The motion is overruled.
l\{r. Fulton : Exception.

D. P. BRAGG,
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:
DIRECT EXAlVIINATION.
By 1\:fr. White:
Q. You are D. P. Bragg, the plaintiff in this suit?
A. Yes, sir.
Q. Are you engaged in the real estate business in Richmond?
A. Yes, sir.
Q. Tell the jury how-long you have been in that business f
A. Eighteen years.
Q. In Richmond?.
A. 1res, sir. ·
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Q. Are you still engaged in the real estate business in
Richmond?
A. Yes, sir.
Q. Where is your place of business 7
A. 506 N. 2nd Street.
Q. Do you know the defendants in this case 7
A. Yes, sir,.
Q. How long have you known them~
A. A little over about three years, I reckon; in that neighLwrhood.
Q. Will you look at this contract I now hand you, dated
~fay 4th, 1926, and signed by Bolling M. Morris
page 39 ~ and Bolling 1\L Morris, Jr., and state whether or
not they gave you that instrument Y
A. Yes, sir.
Q. Where were you when that contract was actually executed 7
A. Surry Courthouse.
Q. What were you doing at Surry Courthouse on that day?
A. Do you \Va.nt me to start from the beginning¥
Q. I wish you would. 1\iake it as brief as possible.
A. Well, this leads me up to Surry Courthouse. I think Mr.
Morris' son came to me and Mr. ~{orris himself, telling me it
was a loan of some $6,000.00 due on the farm down there-

Mr. Fulton: I desire to object to his going into the question of this loan. I can't see how that has any possible bearing upon the question here. That loan was made and the commission paid and that ended that matter ru1d I don't see the
necessity of encumbering the record with a transaction that
is not in any way connected with this one.
Mr. \Vhite: If Your Honor please, the only comment I
have to make about that is this: I think the Court and jury
leave a right to know all of the facts a.nd circumstances that
preceded the making of the contract and I think that the
plaintiff has the right to let the Court and this
page 40 ~ jury know what took place between these parties
- as to what led to the making of the contract. That
is the way I have understood the law. While it might not
have anything to do with it, it is certainly a thing that the
Court would have a right to know and the jury would have a
right to know, and especially the Court if it has to construe
the contract.
The C'ourt : The Court does not at this time see the relevancy of the previous negotiation to procure the loan. For
the present the evidence is excluded.
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By .Mr. White: .
Q. You said this contract was executed at Surry Courthouse!
A. Yes, sir.
Q. I want you to introduce that contract and :file it.
Note: Filed as Plaintiff's E·xhibit No. 1.
(Plaintiff's Exhibit No. 1 heretofore copied into record as
part of Notice of Motion and now omitted.)

Q. Now tell the jury what efforts yon made, if ny, to sell
or dispose of this property mentioned in the contract after
the 4th day of May, 1926, the date the contract was signed.
~Ir. Fulton: I desire to object to that because it is irrelevant and immaterial.
The Court: The objection is overruled.
Mr. Fulton: Exception.

page 41 ~

·A. After they gave me that contract I did all I
could do to sell the farm. I went to see Mrs. Lightfoot which they told me had made an offer. Mrs. Lightfoot
told me she offered them $5,500.00 for it. l{nowing Mrs.
J)ghtfoot was a white lady, I thought the best way to dispose
of that farm-I went to see Pollard & Bagby, knowing. Mr.
Barker down there was a large farm man. ~ said, ''Mr.
Barker, I want you to help me sell this farm~Ir.

Fulton: Don't tell what you said to Barker.

A. (continued) I went to Pollard & Bagby and listed it
with Pollard & Bagby, l\1r. Barker. I told him about Mrs.
I..~ightfoot. Mr. Barker went to see Mrs. Lightfoot I don't
know how many times ; he will tell you. I did all I could. I
took an advertisement tha.t Bolling Morris, Jr., gave me
that ~arne out in th~ Times Dispatch quite awhile before I
had anything to do with the property, telling me it was very
· valuable and it was a historical piece of property and statin~ the value and what it would bring and that assisted me
in getting that loan on the property. I got that loan personally. I tried J. D. Carnel, I tried Pollard & Bagby, I tried
H. T. Richeson-

By ~Ir. Fulton:
Q. For what¥
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Trying to get the money to lend on that farm.

l\1r. Fulton: The Court said you couldn't tell about the loan.
The Court: Omit all reference to the loan.
page 42 ~ l\ir. Fulton: I move that be excluded.
The Court: Objection sustained. The testimony
nbout securing the loan is excluded from your consideration,
gentlemen of the jury.
By l\{r. White:
Q. \Vhat did you do in making efforts to sell it?
A. Mr. Barker and I went to :Mr. Morris' house on two
occasions. We made three trips to Surry Courthouse and we
saw him on two occasions, the third occasion we didn't see
him. On the second occasion we went down there we had a
signed contract and asked him to sign it and showed it to him
and he read it and he refused it. I think the offer was
$6,000.00, I am not sure, but l\{r. Barker will·be positive about

it.
Q. Do you know who made that offer?
A. Mr's. Lightfoot. J\fr. Barker got her to make that offer.
Q. How many times did you go down to Surry County to
see Bolling Morris about accepting the offer.?
A. Three times. I went twice wih ~Ir. Barker and the third
time we didn't see Morris.
Q. Did you carry offers each time you went?
A. No, sir; only carried an offer once. We went to his
house on one occasion and his wife told us he was 45 miles
from home. We drove that 45 miles and presented him that
contract.. We went. a little over 250 miles that day.
Q. At whose expense did you go?
page 43 ~ A. At my expense.
Q. Did you advertise this place· in any newspapers ; if so, which?
.
A. Yes, sir, he rrimes Dispatch.
Q. At whose expense?
A. My expense; put the picture of the house and all in
there. It was advertised through Pollard & Bagby, thinking
their advertisement would do more good than mine, but I was
paying for it.
Q. You said you put a picture of the house in the paper 1
A. Yes, sir.
·
·
Q. You mean the old John Rolfe house?
A. Yes, sir.
Q. Where did you get that pic.tureY
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A. I got that from young Morris.
Q. · One of the defendants in this case 1
A. Yes, sir.
Q. Did you have a cut made of it 1
A. Yes, sir, I did.
.
Q. Do you remember when that advertisement appeared in
the paper?
A. I couldn't call the exact date. 'Ve looked for that adverisement this morning, but it was several months, I think,
aftey they had given me this contract, probably three or four
months.
page 44 ~ Q. Did you advertise the historicai value attached to the place 1
A. Yes, sir, that is why I put the picture of the house in
there.
Q. All your efforts to sell this property were bona fide,
were they?
.
A .. Every one. I don't think any ag·ent could have put any
n1ore effort in it than I did. It would be a hard thing to sell
n piece of property like that. Take that house away from that
farm and it wouldn't bring $4,000.00 cash; I will leave it to
any real estate man in Richmond. The house was all and we
had to find somebody interested solely in that house and the
clients were few and far between.
· Q. The historical featureA.-was absolutely all. That is why I made the loan.
Q. When did you find out that Bolling had disposed of a
portion of the property together with the house~
A. I didn't l\now it until after it was sold. I think his son
came to me, say his evening, and told me he was going to
Surry Courthouse the next morning to settle for the property.
I said, "You all sold the property"1 He said, ''Yes".
"\Vha t did you sell it for 7" "$9,000.00," I think he said. I
read in the newspaper where it brought $10,000.00. I told
him some days after that-asked him if he didn't
page 44 ~ have that contract that him and his father signed.
He said yes. I said, "Unless you settle with me I
nm going to sue you for my commission".
· Q. I hand you a certified copy of the deed dated the 26th
day of June, 1928, between Bolling 1Yiorris and Josephine 1Yiorris, his wife, and Bolling 1\iorris, Jr., and Daisy Lee Morri~, his wife, to vV. A. R. Goodwyn. Is that property mentioned and described in that deed from l\Iorris to Goodwyn
the 20 acres of land which contained this John Rolfe House Y
A. Yes, sir.
·
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Q. I ask you to file that deed in evidence.
A. I do.

Note: Filed as Plaintiff's Exhibit No. 2.
THIS DEE.D, lYiade this 26th day of June, 1928, between
BOLLING l\£0RRI.S, in his o'vn right, and as the surviving
husband of Ella l\forris, deceased, and JOSEPHINE MOR:1\iiS, his wife, and BOLLING M. :WI ORRIS, JR., the only child
and sole heir at law of Ella Morris, deceased, and D:AISY
LEE ~fORRIS, his wife, parties of the first, and D. P.
BRAGG, trustee under that certain deed of trust of record
in the Clerk's Office of Surry County, Virginia, in Trust Deed
Rook Number nine, page four hundred and seventeen, and
A. \V. HOLMES, Holder of the notes evidencing the debt
secured by the said deed of trust, parties of the second part,
and W. A. R. GOODWIN, party of the third part,
WITNESSETH:
'fhat for and in consideration of the sum of nine thousand
($9000.00) dollars, cash in hand paid to the said parties of
the first and second parts by the said party of the third part,
the receipt whereof is hereby acknowledged, the said parties
of the first part doth grant and convey, with general warranty, to and unto the said party of the third part, all of that
certain tract or parcel of land containing twenty
page 45 ~ (20) a-cres, more or less, together with the im~
provements thereon, lying and being situate iii
Cobham 1\'Iagisterial District, Surry County, Virginia, and·
described as follows, _viz: Commencing at an iron spike, which
is fifty (50) feet from the Jamestown Road and twenty-five
(25) feet from the center of the S . .S. and S. Railway, a corncr on Addison's land, thence S. 53' 35" 'vest, 129 feet to a
post on the right of way of the S. S. and S. Railway Company,
f:lwnce same course 30 feet to a post on said right of way,
thence same course 129 feet to a point, a corner on Bolling
!vforris' land; thence N. 36' 25" W. 2099.6 to a point, a corner
on Bolling l\£orris' land thence N. 53' 35" E. 200 feet to the
thirty foot strip of land leading to Smith's Ford tract, a corller; thence S. 36' 25" E. 409.6 feet to a post, a corner, thence
N. 53' 35" E. 99 feet to a post, a. corner; thence S. 36' 25" E.
1.il9R feet to a post in a ravine on Addison's land, a corner:
.......... thence S. 53' 35" W. along the line of ·Addison's
13 feet to an iron pipe, a corner on Addison's thence S. 36'
40" E. 292 feet to the iron spike, the point of beginning; and,
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Commencing at a marked beech, a corner on the thirty ..... .
. . . . . . . . foot strip of land, connecting the aforesaid .tract with
the John Smith's for tract, thence S. 54' 30" ~- 137 to an oak,
thence same course 115 feet to a dogwood, therice same course
50 feet to a white oak, .a corner; thence N. 19' E. 198 feet to
an ask, thence same course 137 feet to a cypress, thene same
course 71 feet to a cypress, thence same course 114 feet to a
cypress, thence same course to the lo'v water mark on Gray's
Creek; thence in a westerly direction, and along the meanderings of low water mark of Gray's Creek, to a cedar post;
thence S. 60' W. 554 feet to a cypress; thence same course 24
feet to a 'vhite oak, a corner; thence S. 54' 30" E. 100 feet to
a beech; thence same course 145 feet to the point where the
western boundary line of the thirty foot strip intersects with
this line, thence in the same course 30 feet to the beech, the
·
point of beginning; and, Commencing at a point
page 45lf2. ~ in the thirty foot strip, which touches and bounds
the northernmost point of the house tract, first
above described, thence due West between parallel lines,
thirty feet apart, 429 feet to the edge of the woods; thence N.
87' W., between the same parallel lines, 715 feet to two posts;
thence N. 39,. vV. between said parallel lines,· 200 feet to two
posts: thence N. 56' W., between said parallel lines, 300 feet
to two posts; thence N. 20' E. betwQen said parallel lines,
260 feet to the intersection with the southern boundary line
of the Smith's Fort tract, next above described; reference
being here made to a plat of a survey made by W. M. 1\{orrison, Surveyor, dated June 20th, 1928, and attached to and
·made a part of this deed, for a more particular description
of the aforesaid tract of land. But this conveyance is made
subject to the rights vested in A. B. Hartz and Company,
Incodporated, by that certain deed from Bolling Morris and
others, and of record in the Clerk's Office of Surry County,
Virginia, in Deed Book Number 38, page 374 wherein there is
conveyed the timber on the aforesaid tract of land to the said
A. B. Hartz and Co., Inc., together with certain rights and
easements. But the said parties of the first part reserve unto
themselves and their assigns a right of way 12 feet wide over
and across the said land, hereinabove dcsc:ribed, beginning at
a. point on the Jamestown Road where the said tract of
· .............. bounds the said road and running parallel to
the eastern boundary line of the said tract of land, and twelve
feet therefrom, to a point, nearest the said road, on the lands
of the said 1\{orris; it being the intent and purpose of the said
grantors to reserve unto themselves, and their assigns, an entrance from the said road over and across the said tract of
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land herein conveyed to the tract of land which Bolling Morris owns on the east side of the twenty-acre tract herein conveyed.
And the said D. P. Bragg, Trustee as aforesaid, by and
with the consent of A. W. Holmes, the holder of
page 46 ~ the notes evidencing the debt secured by the aforesaid deed of trust, evidenced by his becoming a
party to and signing, sealing and delivery of this deed, doth
by these present release the aforesaid tract of land from the
lien of the aforesaid deed of trust.
And the said parties of the first part covenant that they
have the right to convey the said tract of land to the said
party of the third part, that they have done no act to encumber the said land, except as is herein expressly mentioned and
excepted from the operation of this deed, that the grantee
shall have quiet possession of the said land, free from all encumbrance; and that· they, the said parties of the first part,
will execute such further assurance of the said land as may be
requisite.
'Vitness the following signatures and seals:
(Seal)
BOLLING 1\L MORRIS, .Sr.,
JOSEPHINE B. MORRIS, Sr. (Seal)
• !
(Seal}
BOLLING 1\L :M~ORRIS, Jr.,
(Seal)
DAISY L. MORRIS,
(Seal)
Trustee under that certain deed of trust, of
record in the Clerk's Office of Surry
·County, Va., in Trust Deed Book No. 9,
page 417 et se.
(Seal}
A. W. HOLES, Noteholder.
State of Virginia,
County of Surry, to-wit:
I, H. C. Laud, a Justice of the Peace in and for the County
aforesaid, in the State of Virginia, do hereby certify that
Bolling Morris and ,Josephine Morris, Bolling M. Morris, Jr.,
Daisy L. Morris and A. W. Holmes, whose names are signed
to the foregoing and annexed writing, bearing date on the
26th day of June, 1928, this day personally appeared before
me and ackno,vledged the same in my county aforesaid.
page 46lh

~

Given under my hand this 3 day of July, 1928.

H. C. LAND,
Justice of the Peace.
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Virginia : In the Clerk's Office of Surry Circuit Court, July
5, 1928.

This deed of sale from Bolling Morris, Sr., et als to W. A.
H.. Goodwin, was this day lodged in the said office, and with
the certificate annexed, admitted to record at ten o'clock a.
m., and indexed as required by law.
Teste:

S. B. BARHAM, Jr., Clerk.
A Copy, Teste :

S. B. BARHAlvi, .Jr., Clerk.
Q. Does the deed show the consideration in there?
A. ·Yes, sir.
Q. I-I ow much?
A. $9,000.00.
Q. Did either Bolling ~Iorris or his son ever deny that they
got $9,000.00?
A, No, sir,,not to my knowledge.
Q. Cash?
A. ·Yes, sir.
Q. Do you know who this Mr. Goodwyn is?
A. No, sir, I didn't.
Q. Did you ever hear he was connected with the Rockfeller
Foundation in some ·way 1
page 47 ~ A. ·Yes, sir, I have heard that.
Q. You don't know where :Nir. Goodwyn learned
about the historical value of this property, do you?
A. .No, sir, I don't.
Q. You don't know whether he saw it from the advertisement or learned it elsewhere¥
A. No, sir.
Q. Now how much do you claim that the defendants Bolling ~L 1\{orris and son are du~ you by virtue of this sale?
A. $900.00.
Q. Was the contract still in force at the time they made
this sale?
A. Yes, sir.
Q. Is it still in force now?
A. Yes, sir.
Q. Have they ever paid you any part of the $900.00¥
A. No, sir.
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Q. Have they ever given you any reason for not paying it~
A. No, sir.
Q. They just refuse to pay iti
A. I was trustee in that loan that was made down there
and I thoug-ht as trustee they might have notified me to sign
a release deed, and they released it on the margin and I
knew nothing about it.
Q. They didn't even give you notice of it~
A. Not a bit. I sl1ould have signed· that release deed.
Q. Whoever drew this deed inserted D. P.
})age 47~ } Bragg trustee under a certain deed of trust of
record in the clerk's office of Surry County. Are
you that same D. P. Bragg?
A. Yes. sir.
Q. You said they never gave you notice of it?
A. No, sir.
.
Q. Ho·w did you ascertain that the sale had been made Y
A. 1\forris told me himself-young Morris, that he was going down to close the sale.
Q. That is the way you foun¢1 it out?
A. Yes. sir.
Q. The contract reads that in consideration of your efforts to find a purchaser for the above described property it
is hereby agreed should a contract of sale or exchange acceptable to the owner; that is,. Bolling and Son, be made by
you to any person, firm or corporation within or during .the
1ife of this contract to whom you have presented the said
property; or should a sale or exchange of the said property
l)e made in any other manner through or by you or any other
person or persons, then a commission of 10% of the said
Rale becomes payable to you on demand. What did you understand by that language Y

1\fr. Fulton: I object.
The Co.urt: Objection sustained.
1\:fr. White: Your Honor sustains that objection on the
ground that the language is perfectly clear itself?
The Court: It is a construction by this witness
page 48 } of the contract. The construction of the contract
is a matter for the court. I exclude that.

Q. Were all these expenses in advertising and going to
Snrry incurred by yourself?
A. l(nov.ring that I had an exclusive agency to sell that
property, I instructed Mr. Barker to do all of the advertise-
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ment and .him and I agreed when the property was sold I
would settle 'vith him; it fs my debt. 'I owe Mr. Barker now.
Mr. Fulton: I move to. strike out that part of the answer:
"Knowing that I had an exclusive agency." I move that be
stricken out as a conclusion of the witness. The contract
speal{s for itself as to the agency.
The Court: He gives that as his reason for making certain
expenditures or efforts and I think for that purpose it may
remain in. Gentlemen of the jury, what this 'vitness thinks
was the proper construction of the contract, of course you will
pay no attention to that because the Court construes the contract for you before you retire to your room to consider your
verdict.
·
·

CROSS

EXA~IINATION.

By 1\llr. Fulton :
Q. You didn't make this sale to Goodwyn, did you 1
A. No, sir.
page 49 ~ Q. You had nothing to do with negotiating it
yourself?
A. No, sir.
Q. So far as you know, the sale was entirely made by the
two defendants who are the owners of the property?

Mr. White: I object.
A. I don't- know a thing about the sale.
Q. But you had nothing to do with making that sale Y
A. Not a thing did I know about it, sir.
.
Q. Now you made three trips down there, I believe? .
A. Yes. sir.
Q. When was the first one?
A. I couldn't give you the exact date. · It was all in 1927,
I think.
Q. What part of 1927?
A. I am positive one of the visits was in June; I am not
positive of the others, sir.
Q. Was that the first trip, the second trip on the third trip Y
A. I couldn't say positively whether the first or second,
but I am positive I went there in June.
Q. Do you know when you went the first time?
A. I just think it was in June.
Q. June, 1927'
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A. That might not have been the first. I am not positive .
about that.
Q. When did you go the next time?
page 50~ A. I am not positive. "\Ve went thre~ times.
Q. If you went in June the first time, how long after
the first trip was it before you made the second Y
•
A. It wasn't very long. I think 1\:fr. Barker can tell you
the very date we went there each time.
Q. Now, then, the third trip, how long after the- second trip
'vas thatY
_
A. It might ha.ve been three or four months or might have
been longer.
Q. Do.you remember when the last trip was madef
A. No, sir, I don't.
_
Q. Which one of these trips 'vas it that you took down the·
signed offer and drove 250 miles that day to present -that
offer to Morris, Sr. 1
A. I am positive that was the second trip. We had been
once before.
Q. What did that trip cost you ; ho'v much expen~e Y
A. I don't know, sir, just what expense. Mr. Barker, as
I told you a while ago-I told Mr. Barker when I got this
farm sold I would settle with him for his trouble and all the
advertisement. I went to Pollard & Bagby, knowing they
were a bigger firm than I am and thought they could help us.
Q. How much did you charge up on your books for expenses?
.
A. I haven't charged up anything on the books because I
left it to Mr. Barker. I didn't know what to
page 51 ~ charge.
Q. Did you pay the expenses down or Mr.
Barker?
A. It was no money spent that time, not by me.
Q. Did you go in your own car~
A. No, sir, I went in ~{r. Barker's; once in his car and he
once in mine.
Q. Has Pollard & Bagby ever presented you a bill for that
expense?
A. No, sir.
Q. Ifave they ever made a demand on you for the payment of it?
A. No, sir. If they did I would pay it.
Q. But they never asked you Y
A. No, sir, but they know it is good.
Q. 1\:fr. Bragg, you said you had some advertisements~ What
papers did you advertise in 1
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A. The Times Dispatch.
Q. When?
A. Now I c.ouldn't tell you the dates to save my life. I
think Nir. Barker can tell you that; he did the advertising.
Q. You haven't paid that bill'
. A. No, sir.
Q. You don't know how much the expense was~
A. I do not.
Q. You haven't any charges on your books against the defendants on ac.count of that expense~
A. Not a cent, no, sir.
Q. How many times did you advertise it?
page 52 ~ :1\fr. Barker advertised it several times ..
Q. But you don't know~
· A. I don't kno,v. fie advertised it in some farm journal,
I think, published in New York; I am positive he did.
Q. But you don't kno'v about that. personally?
A. No, sir, I don't.
Q. N o·w you say you took a signed offer down there from
1\irs. Lightfoot f
A. Yes. sir.
Q. Have you got that signed offer?
·A. No, sir, I haven't. Mr. Barker may have it.
Q. rhat offer wasn't delive.red to you; it was delivered to
lVfr. Barker?
A. Yes. sir.

J\ir. Fulton: Now we call for the signed offer.
The Court: This witness says he hasn't got it, but if any
witness has it you will get it.
J\Ir. Fulton: I don't want to be captious about the testimony, but if it was in writing the offer would speak for itself
and, of course, I ·will object to all of his testimony subject to
the production of the signed offer and likewise the advertisements.
The Court: Are the terms of that offer material to this inquiry?
1\ir. Fulton: They put it in and since it is in
page 53 ~ writing I call for it. They refrred to it. I call for
it or move it be stricken out.
The Court: Tlils witness has answered that he hasn't it.
So far as he is concerned, the motion is overruled. You may
renew your motion when you find any witness has it.

By 1\ir. Fulton:
Q. Now this deed is signed by A. W. Holmes as note-holder.
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He was the pa.rty you got the loan from you testified about ~
A. Yes. sir.
Q. And he signed it. It wasn't signed by you, but was
sig11ed by the note-holder 7
A. Yes, sir; he let me out.
Q. That loan has been paid, hasn't it 1
A. I don't kno,v. I guess ~o; paid it off unbeknowing to
me.
.
Q. How much of the other land ·was left after selling off
. t.his 20 acres and the house?
A. They have got 498 acres, I think-398. It was 418 in
ull.

REDIRECT EXAMINATION.
By Mr. White:
Q. Did the defendants have a copy of this contract?
A. Yes. sir.
Q. It was executed in duplicate 7
A. Yes, sir.
~

JYir. Fulton: We have a copy and the only difference is that there is no date filled in on this contract. It is an omission, I suppose, and there is no question
I suppose about that.
1vir. White: The typewriting is all the same.
J\{r. Fulton : Yes.
J\Ir. "\Vhite: Both signed?
J\{r. Fulton: Yes.
page 54

RE-CROSS EXAMINATION.
By J\Ir. Fulton:
_
Q. VVho wrote tl1is contract?
A. I did.
.
Q. Where did you write it?
A. In my office.
· Q. You wrote it and took it with you down to SurryY
A. Yes, sir, a.nd told them I was going to do it.
Q. You told them you would write the contract. How long
after you told them you would write the contract did you
·
write it?
A. I don't kno,v, sir. A few days, while I was getting the
loan straight.
Q. So the first time they saw it was down a Surry Court..
house when they signed it?
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A. Yes, sir•
. Witness stood aside.
~

J. B. BARKER,
a witness introduced in behalf of the plaintiffs,
being first d~ly sworn, testifieq as. follo,vs:

page 55

DIR.ECT EXAMINATION.
By Mr. White:
Q. Mr. Barker, with whom are you associated in business
in Richmond Y
A. Pollard & Bagby.
Q. Have you charge of any particular department with
that firm?
A. The· farm department.
Q. Do you know the plaintiff in this case, D. P. Bragg,
and, if so, how long have you known him?
A. I reckon I have known him twenty-five years; something
like that.
Q. Has }le been in business since you have known him~
A. Yes.
Q. I wish yon wo:uld tell the jury what efforts, if any, yon
and Mr. Bragg made to dispose of the farm and historical
house situated in Surry County belonging to Bolling ~L Morris and Bolling Mr. Morris, Jr., known as the old John Rolfe
home or house.
· A. Dorsey Bragg came down to my office one day and
brought me an add showing a cut of that brick house and
suggested we advertise it for sale and we got the
page 56~ Times Dispatch to make a cut of it and advertised
it in the paper more than once, I don't know how
often, and went down to see the place three. times. One time
we went down there and the owner wasn't at home and we
drove down to Myrtle, I don't know. how far, probably 90
miles from Richmond, and found him do,vn there. On two
other occasions we went do.,vn there to see the property, tried
to make a sale. We tried to sell it to Mrs. Lightfoot for some
historical organization-I don't know what it was.
Q. Did you ever get an offer from ~{rs. Lightfoot T
A. Yes, she made an offer. I think it was $6,000.00 or
$6,500.00, I have forgotten which.
Q. Did you gentlemen submit that offer to Bolling?
A. That is what we went down there for that day.
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Q. And he wouldn't accept it Y
A. No, sir.
Q. What reasons did he give 7
A. Ife said it was worth a great deal more money, prob.
ably $40,000 or $50,000; something like that.
Q. Take the house and the 20 acres away from the farm,
wha.t would you say the rest of the land was worth?
Mr. Fulton: I object to that. I don't see what that has to
do with the case.
.
The Court : I don't see the relevency of that.
~fr. White: I will withdraw it if they object to it.
By the Court:
.
Q. Was this offer of $6,500.00 for the entire tract
page 57 ~ or a portion of it?
A. That was for the 20 aeres, if I remember
right; 10 or 20 aeres, just a little place with the brick house
011 it.
By M-r. Fulton:
Q. You don't know whether $6,000.00 or $6,500.00?
A. My recollection is $6,500.00, but I wouldn't say positively.
By Mr. White:
Q. Was it a bona fide offer to purchase at that price?
A. Yes, sir.
.
Q. And you gentlemen carried it down and submitted it
as such?
A. Yes.
Q. 1\ir. Barker, did Dorsey Bragg-he was the one gett~ng
you to advertise and to make these efforts to sell?
A. Yes.
Q. You have had a good deal of. experience in selling such
places and farms, haven't you 1
A .. Yes 1 I have had more experience in offering than in
selling. I have been selling that kind of· property-farm
property for 26 years.
Q. Was every effort made that you could and knew ·how: to
make to dispose of this property?
1\fr. Fulton: I object to that. You can ask him what effort
he did make.
':J.1he Court: The objection is sustained.
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page 58 ~

Q. Just tell specifically what efforts you did make
in connection with Dorsey Bragg or individually
t:o dispose of this property 1
A. I didn't make any efforts on my part independently of
Dorsey Bragg at all because I knew I-couldn't because he had
the exclusive right to handle it, he told me. We went down
there three times, as I told you, and advertised it, but when
I got his view, when he talked about $40,000 or $50,000 that
put it beyond the range of a possibility in my mind and I
didn't see any use trying to sell it at that price.
CROSS EXA1\1INATION.

By Ivfr. Fulton :
Q. "\Vas that offer of Nirs. Lightfoot's in writing?
A. No, sir, I don't think so, don't think it 'vas made in
wirting at all.
Q. Verballyt
A. Yes, sir.
Q. Now the advertisements; have you got a copy of them~
A. I searched for it this mornin~ before I l.eft the office,
hut I know the day I went down there because I put it on my
expense account, down to Myrtle-the first time I had ever
been there; that was the 1st day of June.
Q. VVhat year?
A. Last year. The advertisement is down-stairs in a bundle
of papers that thick (indicating) and it would take half a
day to find it.
page 59 ~ Q. That was the first time you went down'
A. I don't think that was the first time.
Q. ·,June?
A. I don't think that was the first time.
Q. You think you had been down .before¥
A. Yes, sir.
Q. How often before?
A. I don't ltnow whether I went down once since then. I
don't know ivhether that 'vas the last trip or not, but I have
been there tln·ee times. I think probably that was the last
trip.
·
Q. But since the time that you took down this offer and the
the Morrisses refused to accept the offer you haven't made
any further efforts?
A. No, I haven't been down there since, haven't made any
further efforts. I 'von 't say that was the last trip, but if
that was the last trip that was the last effort I made.
Q. N o'v you knew Bragg had a conract, the one introduced
in evidence, to sell the whole farm for $25,000, didn't you 1
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.A.. No, sir.
Q. Didn't Bragg tell you that~
A. No, sir; he told me he had the exclusive right to sell
it, but didn't say what part of it.
·
Q. And you say when you went down Morris said it was
worth $50,000t
page 60 }. A. Some big figures like that. I wouldn't attempt to quote the figure because it staggered me.
Q. You don't kno'v what the figure was Y
A. Somewhere around $40,000 or $50,000.
Q. Was Bragg present when that statement was made by
~{orris?

A. Yes, he was there.
Q. ·He heard it made 1
A. Yes.
Q. And he didn't tell you he had this contract to sell for
$25,000?
.
A. He didn't say anything about that.

He said he had a
contract to sell it, but didn't mention the figures.
Q. Do you ln1ow what that expense was that you and he· incurred in going down there Y
A. The only item that I charged up was $20.00 for the trip
down to Myrtle. The memorandum I put on my expense
hook for the other two trips I just mentioned to Surry County,
hut whether to that place I don't know. I don't know what
the other charges were.
Q. You don't know what the advertisement costY
A. I couldn't tell you to save my life. It was an .ad about
that long (indicating) with a picture of the house on it. The
Times Dispatch made the cut from the ad that he brought
me. He gave me an ad with the cut of the house on it and I
took it to the Times Dispatch and they made a cut from that.
Q. Those are all the efforts you made to sell it~
page 61 ~ A. Yes, sir.
Q. The trip you went to Myrtle, that was the
long trip you took; didn't find him at home, I believe Y
A. No, sir, he wasn't at home and we found him at ~{yr
tle.
Q. You charged $20.00 for that day's expense Y
A. Yes, sir.
R.E-DIRECT EXAMINATION.

Bv !:Ir. White:
·Q. There is a deed introduced in evidence showing that the
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Morrisses sold the house with 20 acres to a man named W. A..
R. Goodwyn. Do yon know who he is!
A. I don't know, but I have every reason to believe it is that
man rebuilding Williamsburg.
Q. You mean the Rockfeller Foundation?
A. I suppose so. That is the only one I know. of.

RE-CROSS EXAMINATION.
By Mr. Futon:
Q. Yon had nothing to do 'vith making this sale to Goqd~~

.

A. Absolutely not.
Q. Yon know nothing about itt
A. Absolutely nothing.
Witness stood aside.
Plaintiff Rests.
page 62

~

1\{r. Fulton: I move to exclude this contract
which has been introduced in evidence because it is
not signed by the plaintiffs and I move also to excl~de the
offer made througl1 Pollard & Bagby from ~{rs. L1ghtfoot
on the ground that that was a verbal offer and is not therefore admissible to show any performance under the contract.
It is an unexecuted contract, an executory contract.
Mr. White: It is signed by Bolling M. Morris and Bolling
.M. Morris, ,Jr. This contract is made part of the notice of
motion in this case. It is not denied-the signatures thereto
are not denied under oath or by affidavit of the defendants.
Therefore, they signed this contraet and it has been proved
they Rigned it. If the contract goes out the motion will go
out; you can't exclude one without excluding the other. He
didn't make any such motion in the grounds of defense and it
wouldn't have to be signed by 1\!Ir. Bragg. The other motion
is to strike out because he dieln 't obtain a proposition in
writing. Bragg says it was in writing; Mr. Barker said it
didn't make any difference-he didn't remember whether
it was in writing or not. But the point is this: ''In consideration of your efforts to find a purchaser''. That is all that
Bragg had to do. He didn't specify how those e:f.·
page 63 ~ forts should be made. He had his discretion about
how he should proceed to find a purchaser. He
advertised in the paper, he advertised this house, he gave
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the historical setting and then he interviewed Mrs. Light~
foot and obtained an offer from J\~Irs. Lightfo"ot and submitted
it and these men rejected it. So it wouldn't make any difference whether it was in writing or not. They were the efforts
he made and such efforts as anyone would make, but if the
man turned it down it wouldn't make any difference whether
it was in writing or not; he 'vouldn 't accept it.
Mr. Fulton: My view of that is that it is purely a unilateral
c::ontract; it is an executory contract. There was nothing to
happen and so far nothing has been shown under the contract
which makes it binding on the plaintiff and therefore the contract as a basis of recovery should go out in this case entirely.
The Court: The plaintiff testified he had a contract with the
defendants.
l\fr. Fulton: Had this contract.
The Court: Well, this contract. His acceptance does not
. necessarily have to be in writing to make a conpage 64 ~ tract upon wl1ich he can hold them and he followed
that up by showing· acts performed by him and
recognized by the other party as certainly consistent ·with
his acceptance and that is corroborative of his statement that
he bad a contract with them. Now as to the other motion
that the evidence as to an oral offer be excluded, that evidence
was admitted to show that he was making efforts to find a
purchaser. Parties frequently confer with the principal
whether or not they will accept a certain offer before going
to the trouble of getting it in writing. It was certainly a
negotiation. It was not sHfficient to bind either party at that
time, but it was an act looldng towards the consu·mation of
the thing desired. 1'he Court thinks both motions should
be overruled.
~Ir. Fulton: To which I note an exeeption and I would like
to make a motion on the sameground that all of the evidence
as to the efforts of the ph1intiff claimed to have been made by
him for the sale of this farm he excluded for the same rea.sons as the other.
The Court: rl'hat motion is overruled.
l\Ir. Fulton: Exception noted.
page 65

~

T. R. GOOD\VYN,
a witness introducod in behalf of the defendants,
being first cluly swon1, testified as follows:
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DIRECT E·XAMINATION.

.B\" j\fr. Fultoii £
·Q. Mt; Gt><;>d\vyil, 'vhere do you live?
· A. In Williamsbtitg, Va.
,
Q. What N~lation ai·~ yott to W. A. R. Good"\\ryn ~
A. I am his son, sit.
.
Q. Did you pul'chase for W. A. R. Goodwyt1 the 20 acres of
Jand te£erred to hi the deed dated Juue 26th, 1928, which I
hand to )'"bi1 now alld ask you to look nt and see if you purchased that¥
A~ I secured the option on the property mentioned here
for W. A. R. Goodwyn_ and the interests which he represents.
Q. Did yolt semtre that option directly from Bollihg ~{or
ris~ Sr., one of the defendants here?
A. Yes, sir.

Q. Wete :rou paid any commission b:v Bolling Morris Y
nft. "'\Vhite: We call for the option.

g,. l\Ir. \Vhite:
·Q. Have you got the option?
.A. I have not, sit.

page 66 ~

~Ir. \Vhite: That

is the· best evidence, 've submit.
The Court: He basn 't the option.

BY the Court:
·Q. "'7 here is it?
A. The option is in the files of ::Meriwether Armstead, au
a t.torney in Surr~· County, who "Tote the deed and· had· the
option '\\Yhen l1e did so.
The Court: Proceed.

Bv ~Ir. Fulton:
·Q. Did you receive nny commission or did you represent
the owner in making the sale of that property to W. A. R.
Goodwyn w11o represented the pnt·cbaser?
1\Tr. V\lJ1ite: Objection.
The Court : Ovcttuled.

A. I don't quite unclerstnnd the question.
Q. Did you represent the owner l\f.orris in making tbe sale
of the property 7
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Ivfr. White: 'Vhy shouldu tt he ask him who he represented?

Q. Who did you represent in that transaction?
A. I represented my father, Dt. "\V. A. R. GoodWyn, and
the interests that he represents.
Q. Were you paid any commission or employed in any way
by the defendants, Bolling ~L ~{orris, Sr., and Bolling M.
l\1:orris, Jr., to effect that sale?
A. No, sir.
.
Q. Did you approach them or did they approach
page 67 ~ you f
A. I approached them, sir.
Q. The coi1sidcration was $9,000.00?
A. Yes, sir.
Q. Did the plaintiffs here, Bragg Brothers or Dr. D. B.
Bragg~ have auytl1ing to do 'vith yout purchase of. that property?
A. Nothing whatever, sir.,
·
Q. You didn't kno'v them in the transaction at all?
A. I never heard of them until I 'vas summoned in this
case.
CROSS EXAMINATION.

By Mr. White~
·Q. 1\fr. Goochvyn, you told the jury that yo1.1 teptesented
~rotu· father and the interests that yotil' father represented.
\Vhom does your father represent?
·A. He represents and I believe is a member of the corporation Colonial \Villiamsbut·g, Inc., which is a corporationn non-profit. making corporation whicl1 seeks to pi'eserve the
Colonial homes in and about WilliamsbUrg•.
. Q. That is, the gentleii?-an who is restoring• all these llistorical places?
A. Yes, sir.
Q. And yonr father represents those interests 1
A. Yes, sir.
Q. "\Vhere did yon go to obtain this option that you speak
of?
A. I went to what is known as the Rolfe house in Surry
County.
Q. Did you kno"r who o"rned it at the time?
page 68 ~ A. I had heard, yes, sir.
Q. "\Vho gave you that information Y
A. "\\7 ell, we had heard of the dealings. that had been going
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on. I think the A~ P. V. A. had tried to purchase the property
at one time or another.
Q.. You said the A. P. V. A What is the A. P. V. ·A.
A. T.he Association for the Preservation o~ Virginia .Antiquities.
Q. They had been trying to acquire it f
A. So we understood, yes, sir.
Q. From whom did you understand that~
A. From the owner of the property who was said to be Bolling M. Morris.
Q. Bolling M. Morris told you that one of these historical organizations had been trying to· buy it~.
A. He had told me so, but I knew it before I went there.
Q. And he confirmed it?
A. Yes, sir.
Q. What did he ask you when you first spoke to him a;bout

itt

A. Wl1at did he ask for the propetty 7
Q. Yes.
A. $10,000.
Q. How did you happen to agree. on $9,000.00?
A. Well, I think there was something like six hours of
talking involved. It would he rather. difficult to explain at
just what point we agreed on it.
Q. What did he tell you about this contract he
page 69} had with Mr. BraggY
.
A. He told me nothing of the contract with Mr.
Bragg. I had never heard of that before I was summoned
in this case.
Q. He didn't tell yon about it?
A. No, sir.
Q. He did1i't tell you he would have to pay 10% to any·
body if he sold it~
A. No, sir.
Q. Did you take this option in your o'vn name¥
A. No, sir, I didn't.
Q. I don't think it would be wrong, but 'vhose name did you
take the option in?
A. It was taken, if I remember correctly, in the name of
~Irs. Lig·htfoot of the A. P.
A. for the reason that Bolling
N.L ~!orris did not know me and did not care to make out
on option to· me.
Q. He made this optio11 in the name of 1\Irs. ,John B. Lightfoot?
A. Ye!?, sir.

,r.
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Q. Did he tell you that 1\fr. Bragg had submitted previously
to him an offer from that same woman 1
A. He told me nothing about Mr. Bragg. I never heard. .
the name before.
Q. When did he tell you he had learned of Mrs. Lightfoot?
A. He told me l.Vlrs. Lightfoot had stopped by on many
occasions to see him, which I believe she has.
page 70 ~ Q. So you took the option in the name of Mrs.
John B. Lightfoot?
A. Yes, sir.
Q. Of Richmond?
. A. If I remember the wording of itQ. I mean Mrs. Lightfoot of Richmond¥
A. 1\Irs. Lightfoot, the president of the A. P. V. A.
Q. She lives in ·Richmond, doesn't she 1
A. I believe she does.
Q. Now was that option a.fter,·~,rards-the rights under it
exercised by you V
A. At the time the deed was made the deed was made I believe to my father and not to 1\Irs. Lightfo<?t.
Q. Did 1\tlrs. Ligl1tfoot assign her right under the option
to vour fatherf
.A. It was 'not necessary. She would have if it had been
necessary. I am quite sure.
Q. But the option was to 1\Irs. Lightfoot and not to anybody ebe?
.
A. Mrs. Lightfoot, president of the . .~. P. V. A.
Q. And the deed was. made to your father~
.' .
A. \V. A. R. Goodwyn.
ii. . '
Q. Under that option?
A. Yes, sir.
Q. Was Mrs. Lightfoot consulted at all about it1
A. Yes, sir.
Q. She agreed that your father should take the
iJage 71 ~ deed V
A. I believe 1\Irs. Lightfoot was heartily in favor "'
of anyone who wished to preserve· the home buying it.
Q. ·You are not interested in any '\Vay in this controversy,
are you?
A. In this controversy~
Q. Yes.
A. No, sir.
Q. You never knew this man Bolling until you went to se.e
hlml
·
A. Not until I met him in the corn-field.
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Q. Is this house your father purchased for the purpose
Htated by you the old John Rolfe home?
A. It is called the John R.olfe house, but I don't think John
Rolfe ever saw it. It is also called the Thomas Rolfe house
and I believe he saw it, hut never owned it. It is my understanding it was built by a gentleman hy the name of Thomas
vVari:rig who was an intimate friend of Thomas Rolfe, who
was the son of J ol1n R-olfe and Pocahontas.
Q.· So it gets its historical value from its association with
tTohn Rolfe?
A.. Yes, due to the fact that the land on which the house
r-:tands was left to Thomas Rolfe by his father and Thomas ·
Waring bnilt t.his house on it 'vithout, I believe. getting a deed
t.o the land, but Thomas Rolfe knew· he was building the· house
and he was an intimate friend of Thomas Waring.
Q. As a matter of fact, you really made the sale? You·
went over there to see this man and got the oppage 72 ~ tion which was afterwards exercised-the rights
under the option T
A. I made the sale f I don't quite understand you.
Q. Didn't you go over there to see this man Bolling?
A. Yes, sir.
Q. Didn't you get an option from him?
A. I got an option from him.
Q. That was the purpose of your going over there? ~
A. Yes, sir.
Q. Then .aftera.rdR that option was exercised?
A. Yes, sir.
Q. And the deecl 'var-; a result of that~
A. Yes, sir.
Q. So yon made the sale, didn't yon?
. A.. l\1ade tl1e sale?
Q. Yes.
A. I wouldn't say so. I think I made the purchase.
Q. That is what I mean. You made the purchase. It
wa;.;n't. conveved to you?
A. No. I 'mean i made tl1e preliminary negotia t.ions for
t.he purchase.
Q. You obtained the· option?
A. Yes, sir.
0. vVhich war-; afte1~wards exercised?
A. Yer-;, sir.
Q. 1)1cl ~rou kno·w hefore you wc11t on the stand or had they
a~ked yon anything abont 1\frr-;. Lightfoot being the person
·mention eel in that option?
I

'

;

"
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page 73. }

A. Had who 7
Q. Anybody~
A. No, sir, not that I recall.

·:

·,,VIr•

\Vitness stood· aside.
BOLLING ~I. JviORRIS, SR.,
a witness introduced in ~ehalf of the defendants, being first
duly sworn, testified as follows:
DIR.ECT EXA1viiNATION.
By Mr. Fulton:
Q. State your name to the jury.
A. Bolling M. 1\forris. Sr.
Q. Are you one of the defendants here 1
A. Yes, sir.
Q. Will you state whether or not Mr. Bragg ever same
down to see you about selling your property!
A. Yes, sir.
Q. When did he come?
A. I can't really remember the first time he came.
Q. When was the last time he came Y
A. The last time he came he and Jvir. Barker come.
Q. When was that?
A. I think it was June, 1927.
Q. ~rhat is the last time he came 7
pngc 74 }A. Yes, sir.
Q. Bragg testified on the stand that you had
told him that 1\Irs. Ligl1tfoot had offered to buy the place
from you. Was that before you signed this contract with
Brag-g--this contract introduced in evidence here?
A. Yes, sir.
Q. You had told Bragg that ~Irs. Lightfoot had offered to
IJuv it from yon?
A. Yes, sir.
Q. For how much?
A. She offered me $6,500.00.
Q. That was before Bragg came in?
A. Yes, sir.
Q. Brag·g has testified and Barker testified they came down
nnd made on offer to you for this place. Ho'v much did they
offer you?
A. $5,000.00.

Q. When was that Y

------
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A. On June 27th.
Q: Did they show you any written offert
A. None at all, sir.
Q. Signed by anybody Y
A. None at all, sir.
Q. And you refused to take that offer¥
A. Yes, sir.
·
Q. Did anybody represent you in making the sale of this
land to Mr. Goodwyn~
page 75 ~ A. No one at all, sir.
Q. You settled it yourself f
A. Myself.
CROSS EXAMINATION.

By lVfr. White:
Q. Which are you, Junior or Senior?
A. Senior I am, sir.
Q. Did you sign this pape1·? Is that your signatureY
A. Yes, sir ; we signed this pa.per.
"
·Q. Didn't you ha.ve a copy of the contract when young :Mr.
Goodwyn came to see you f
A. I didn't have the contract with me; it was with my son.
Q.. You knew about itt
A. Oh, yes, sir; we knew the contract.
Q. Did you tell Bragg anything about it, having made ·the
sale?
A. About making the sale Y
Q. Yes.
A. No, sir, I didn't feel I had any right to tell.
Q. I didn't ask what you felt. Did you tell him?
A. No, sir. I had no business telling him. it way my property.
Q. Your -property Y
A. Yes, sir.
Q. And you didn't tell him?
A. No, sir. I had the privilege to sell my own
page 76 ~ property as he didn't sell it. I had been waiting
for him to sell it.
Q. How far is Myrtle from your home?
A. About 40 miles.
Q. When 1\ir. Bragg and 1\b·. Barker came down to }tfyrtle
to see you what did he come there to talk about?
A. They came there to talk about concerning buying or
come there to get permiss-ion to sell the farm for $17,500.
That is what their business 'vas,. I suppose.
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Q. You suppose that was their business?
A. ·Yes, sir, that was their business.
Q. vVhat did they tell you that l\Irs. Lightfoot had offered
for the house and 20 acres the day they came there Y
A. Nothing in the 'vorld; didn't even mention it. That
wasn't ·even mentioned.
Q. Didn't mention :Nirs. Lightfoot Y
A. No, sir. They wanted me to give them permission to
sell the house. Mr. Barker, through Bragg, thought he had
made a sale for the place at $17,500 and wanted to know ·would
I accept it. I paused a long time and thought I wo11ldn 't because it wasn't money enough for me and after I paused a.
long time I thought to myself I reckon I better give them an
option. So he said he wanted me to sign one paper.
Q. Who a.re you talking about?
A. :Mr. Bragg and ~{r. Barker-that he was going to have a
buyer up here in Richmond he thought he could
page 77 ~ get $17,500 from. So I gave him permission to
sell, but when he come to Hiehmond why he had
lost his man and I didn't hear no more from them since.
Q. Did you tell l\1r. Bragg you thought the property was
worth $40,000?
A. I have never offered it less than $40,000.
Q. vVhen you sold it to :Nir. Goodwyn how much did you
get for it~ ,
A. I just sold the house and 20 ac.res for $9,000.00 and I
wouldn't have sold it at that priceQ. Did· you get $9,000.00?
A. I got $9,000.00.
Q. Did you pay 1\Ir. Bragg anything1
A.. I didn't cia im I owed anything.
Q. I didn't ask you tlut t. Did you pay him anything'?
A.. I haven't pajd him nothing because I didn't know I
owed· him anything. He hasn't done nothing.
. Q. Had he done anything· before that time? Did he come
clown there just to see you for fun? Ifad he advertised the
place in the paper for fnn?
A. I didn't know that the ,Judge would let meQ. When you said l\Jrs. Lightfoot offered you $6,500'.00 for
f:his place before you signed that contract-did you make
that statement?
A. No, sir.
Q. Yon clidn 't make it ?
A. No, sir. \Vill the Court allow me to expla:n
page 78 ~ that proposition 1
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1\Ir. Fulton: Yes.

Q. Didu 't y·ou tell your la,vyer or did you tell your lawyer
that J\tirs. Lightfoot had offered you $6,500.00 for this property before you signed this contract with BraggY
A. Yes, sir. That didn't even have anything to do with the
contract.
Q. Didn't you fell the jury that, that she did offer you
$6,500.00 for this property before you signed this contract¥
A. Yes, sir.
Q. So I wasn't mistaken about that¥
A. That is right.
Q. Don't you kno'v that you had a deed of trust on it prior
to that time and you couldn't borrow $5,000.00 on it? Don't
you know you sent your lawyer all around trying to get a
loan for you and cbnldn 't get it anywhere Y
A. What lawyer? No, sir.

Mr. Fulton: I object to that question. The .fact that he had
tried to get a loan for $5,000.00 and diclu 't get it is absolutely
. immaterial as to the sale here and has nothing to do with this
case. Suppose he did apply to various people for a loan and
didn't get it; what has that to do 'vith the issue here?
J\tf r. vVhite: If Your lion or please, I submit it
pag·e 79 ~ is relevant. That. is not the purpose it is asked
for. It is asked for the purpose of attacking the
credibility of tlte witness. He said :Nirs. Lightfoot offered
$6,500.00 for thiH property before he signed this contract with
Bragg. Now I want to show before he signed this contract
with Bragg- he couldn't borro'v $5,000.00 ·on it for the purpoRe of contradiction, going to what :Nir. Bragg· says that he
obtained that offer from lVIrs. Lightfoot and Nirs. Lightfoot
1wc1 never made an offer before that.
The Court: I think the objection should be sustained as irrelevant.
nT r. vVhitc: I mo,-e his evidence ahout it be stricken out,
t.oo.
The Court: About what?
nfr ...\VhitCl: Ahout Mrs. Ligl1tfoot having made an offer
j)rior to that.
rrhe Court: I excluded the evidei1Ce about. his difficnltv in
getting a loan; that is tl1e part I excluded.
~
· Dv ~fr. \Vhitc:
·Q. Did ~rou know this young man Goodwyn before he came
to !=lfle yon'
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.A. I never heard of him.
Q. Never saw him beforef
page 80 } A. No, sir.
Q. He made the sale, didn't he~
A. He come over there to buy.
Q. He didn't buy it himself, did he?
A. Yes, sir.
Q. He did'
A. Yes, sir; he is the man that bought from me.
Q. You understand what I say to you when I ask you if he
lwught it? When I asked you if he bought the property you
understood what I asked you, didn't you 1
A. I understood you asked me did young Mr. Goodwyn buy
the property.
Q. Yes, and yon said he did?
A. Yes, sir; he made the bargain for the property.
Q. 1\:Iaking a bargan for it and buying is two different
things, isn't it 1
A. Well, of course, meking a bargain and buying-of
course, he didn't buy it at the time. He taken an option on it
and I gave him 90 days to make the sale.
Q. "'Wl1at did he give you for that option?
A.
Q.
A.
Q.
A.

$25.00.
He gave you $25.00 for the option?
Yes, sir.
And the option was in writing?
In writing, yes, sir.
Q. Was your son down there, too 1
page 81 } A. No, sir.
Q. Did you sign your son's name to it?
A. No, sir.
0. Does vonr son own any interest in it?
A. No more than I give him. I allowed him to sign-come
in part.ners with me ii1 the papers, but I didn't feel-I was
satisfied what I done he """ould be satisfied.
Q. So you got $25.00 for this option?
A. Yes, sir.
Q. Did ~vou put 1\[rs. Lightfoot's name iri there? "Why did
YOU do that?
.
· A. 1\Irs. Lightfoot?
Q. Yes.
A. No, sir, I didn't calll\Irs. Lightfoot's name. He brought
np ~Irs. Ligl1tfoot. when he came. He broug-ht in 1\frs. Lightfoot's name And told me that ~frs. Lightfoot sent l1im over
t.lwre to buy this property and to give me $8,000.00 that she
offered me.
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Q. So he told you' 1\tlrs. Lightfoot had sent-hi~ ove,r there!
A. To give me $8,000.00.
· Q. So he was making the sale of the property for lVIrs.
Lightfoot-making the .sale between you and Mrs. Lightfoot f
A. That is what he told me. I didn't know who he was making the sale for, wheth(lr he wa.s interceding for l\1.rs. Lightfoot.
Q. You wanted $10,000?
page 82 ~ .A. I asked him $12,000.
Q. l-Ie said $10,000.
A. Asked him $12,000.
Q. What did you ask him 1
A. $12,000 I told him I would take for it.
Q. You heard him say $10,0001
A. Oh, yes, sir, I listened at him.
Q. Was he mistaken when he said $10,000?
A. Yes, sir.
Q. How.did you happen to agree to $9,000.00~
A. Well, in talking-! didn't know whether the Court would
let me go and tell vlhy I fell for $9,000.00.
The Court: You may answer that question.
A. (Continued) Tl1is gentleman come over there concerning Mrs. Lightfoot. Mrs. Lightfoot had been there about ·a
year or more, I reckon, prior to this sale and had the place
surveyed; the. place was all surveyed, this 20 acres, and we
couldn't agree on the price and I told her not to survey it,
but she would. So she had offered me $6,000.00 for the place
and I 'vouldn't take it. Then she goes up to $6,500.00 and I
wouldn't take it. So when Mr. Barker and ~fr. Bragg come
do"\"\rn there they didn't say a word to me about $6,000.00; they
told me that 1\Irs. Lightfoot sent them from Richmond down
there to offer me-to pay me $5,000.00 for 20 acres and I
told them l wouldn't take it because 1\frs. Lightfoot
page 8H ~ had offered me $6,500.00 herself and how was that,
I was going to fall from $6,500.00 to $5,000.00. I
told them it had decreased in value and I wouldn't take it.
So that closed our talk, only there was several more· words
and I could tell you w·hy I sold it to l\{r. Goodwyn.
1Ir. Fulton : Go on .

.A. (Continued) So 1\fr. Bragg talked very consistent to nie
about selling my property. Because I 'vouldn 't sell it at
$5 1000.00 l1e wanted to say that the-Mr. Barker could get a
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loan to pay the balance of my indebtedness. When I sold
it I wanted to wipe out this $8,000.00 I owed and he said to
me after I wouldn't take it, he said, "Just you remember I
am the trustee in that deed .and you. are going to keep on
messing and messing until the time runs out and then you are
going to lose everything". That struck me pretty heavy.
All I have worked for, all I have ever done I have do'vn there.
So I ~ever heard any more from him, but several gentlemen
come and tried to buy it. But when l\Ir. Goodwyn come I
saw that was my las_t chance. I said I better make sure of this
sale, the ones that have got it for sale haven't sold it; I better make sure, or I will lose all my property sure enough.
So when ~Ir. Goodwyn come I said maybe I would sell it.
He said, "What do you want for it"? I said, "$12,000". So
I reckon we was three hours talking. Sp after
page 84 ~ considering the circumstances I said I reckon I
better take that He told me 1tirs. Lightfoot offered $8,000.00. Then after I offered him $12,000 he dropped
down, he said, "'\Vell, Bolling I will give you $8,000.00". I
said, "I won't do that". After a long time he said, ''I will
give you $9,000.00' '. I said, ''I believe I will accept it''. So
[ tl1ink he wrote up the option.
Q. You asked him $25.00 for the option 1
A. I didn't charge him no option. The option was what be
give me.
Q. 'Vho fixed the $25.00 for the option1
1\. He give it to me himself.
.Q. Yon didn't ask him Y
A. I didn't ask abo.ut the option; he give me that option
himself.
Q. Did it take you six hours to· say "rha t you told the jury~
.A. 'rake what 1
Q. You heard l\Ir. Gooch\ryn say you were discussing it
about six hours t
A.. I reckon it was a long t!me, I don't know whether six
or fivP.. bnt I know h~ was there a long time and made me
Jose half a day's work.
Q. vVhat you told the jury took you six hours to 'discuss
that day?
A. 'Veil, we were talking business, talldng different things,
-wasn't talkh1g straight like I am talking to these
page 85 ~ gentlemen.
_
Q. What crd ~fr. Barker and Brag·g talk to you
ahont tl1e second time they came down there~ What did they .
r.ome to se~ yon a bont. f
A. I think .the second time 1vfr. Barker and ~1r. Bragg came
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down they didu 't come there on purpose of selling or buying
the place from me; they brought along another distinguished
gentleman from Richmond, some rich gentleman that had been
down to Bacon's Castle or 'vas going over to purchase Bacon's Castle, so they told me, and come by to look at this old
Uolfe house and I don't think it was any offer made at that
time.
Q. He was doing· all he could to find a purchaser to your
sa tisf action, wasn't he?
A. I suppose that would have been his duty if I empo,vered him to sell. He couldn't sell it if he didn't make some
•
effort.
Q. Before you signed this option did you have any conference with your son at all-Bolling Morris, Jr.?
A. Yes, sir.
Q. Di~ you call l1im down there?
A. We wrote to each other.
Q. What?
A. We used to write backwards and forwards and talked
to each other.
Q. Didn't you tell the jury you gave this man an
page 86 ~ option the day he was there~
A. ~Ir. Goodwyn?
Q. Yes.
A. Yes, sir; sure.
Q. Did you talk with your son before you gave him that
option?
.l\. It was impossible for me to talk to my son when I was in
Surrv and he was in Richmond.
Q. ·That iR what I aRked you. Did you give him that option without consulting your son at all¥
A. Ycs. sir, sure I did.

R.E-DIR.ECT EXAlVIINATION.
Bv 1\fr. Fulton:
·Q. Your son o'vns no interest in -t.he property? The deed
was in your name Y
A. That is it.

Witness stood aside.
Defendants Rests.
page 87 J

D. P. BR.AGG,
being recalled to the stand, testified as follows :

I

Morris, et al., v. Bragg Bros. & Co.

DIR.ECT

95

EXA~1INATION.

By Mr. White:
Q. Bragg, this 1\fr. Bolling Morris says that he had an
offer from Mrs. Lightfoot before he signed this contract with
you of ~fay 4th, 1926. Did you ever hear of any such thing as
that?
A. He told me Mrs. Lightfoot had been to see him. That
was before I made the loan for him, Mr. White.
Q. Did you ever g·et any offer from Mrs. LightfootY
A. Mr. Barker did, yes, sir. ·
Q. And submitted it to him?
A. Yes, sir.
Q. What was that offer~
A. That offer was either $6,000.00 or $6,500.00 and it was
in writing and he read it at that station 40 miles from his
house and refused to sign it. What were we going down there
for if we didn't have an offert
The Court: Don't argue.
Q. That was after this contract was signed 1
A. Oh, yes, sir.
Q. Did he ever tell you that ~frs. Lightfoot had offered
Jdm $6,500.00?
A. I don't reeall whether he did or not.
page 88 ~ Q.. Did you ever go down there and try to get
him to sell it for $5,000.00?
A. Positivelv not. Wbat would I ask him to sell it for
$5.000.00 know.ing we had offered him $6,000.00 or $6,500.007
Q. He made the statement that you and Mr. Barker came
clown there and said Mrs. Lightfoot had offered $5,000.00 and
you urged him to take it and he said he told you that Mrs.
Lightfoot had offered him $6,500.00. Is that true or not Y
A. We l1a.ve neyer made him an offer of $5,000.00 or
$5,500.00 in our lives and Mr. Barker will bear me out, I
know. Positively not.

CHOSS EXAMINATION.
Bv ~fr. Fulton:
.
·Q. Wl1o was pre~ent when yon submitted that offert

A. Mr. Barker and himself and myself.
Q. Only yon three~
·
A: Yes, sir, and we were 40 miles from his home.
Q. That offer was made over .at what placeY.
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A. I can't recall.
Q. Myrtle?
A. Yes, sir, that is it,
road.

o~er

on the Norfolk & Western Rail-

Witness stood· aside.
Testimony Concluded.
page 89

~

And tl1e Court certifies that the foregoing is all
of the evidence introdticed by the parties, plaintiff
and defendants, on the trial of this ease, and the defendants,
by counsel, tender this their Certificate of Exception No. ·2,
which they pray may be signed, sealed, enrolled and made a
part of the record, which is accordingly done within the time
prescribed by law, this April 12th, 1929, after notice to plaintiff's attorneys as required by la,v.
FRAN!{ T. SUTTON, Jr., Judge.

(Seal)

page 90 ~ Virginia: In the Law and Equity Court, Part Two,
of the City of Richmond.
CERTIFICATE OF EXCJPPTION NO. 3.

D. P. Brag·g, &c., Plaintiff,
vs.
Bolling ~I. Morris, Sr., et al., Defendants.
Be it remembered that on the trial of this case, and after
the jury had been sworn and impaneled, the defendants
moved the ·Court to require the plaintiff to elect under his
amended notice of motion whether he was suing for compensation under the contract for s·ervices rendered or for damages for breach of contract ( 'franscript of Evidence, page
2), which motion the Court overruled, to which ruling of the
Court in refusing to require the plaintiff to so elect, the defendants, by counsel, excepted and tender this their Certificate of Exception No. 3, which they pray may be signed,
sealed, enrolled and made a part of the record, which is. accordingly done within the time prescribed by law, this April
12th, 1929, after notice to plaintiff's attorneys as required
~y law.
FRANK T. SUTTON, Jr., Judge. (Seal)
page 91

~

Virginia: In the Law and Equity Court, Part Two,
of the City of Richmond.
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CERTIFICA'l'E OF EXCEPTION .NO. 4.

D. P. Bragg, &c., Plaintiff,
vs.
Bolling ~1. l\{orris, Sr., et al., Defendants.
Be it rerp.embered that on the trial of this case, during the
taking of the evidence as set forth in Bill of Exception No.
2, which is hereby referred to and made a part hereof, the
defendants objected to the introduction and filing of plaintiff's Exhibit No. 1, being the alleged contract referred to in
plaintiff's notice and amended notice of motion, on the ground
that the same 'vas irrelevant and immaterial (Transcript of
Evidence, page 5), which objection the Court overruled, to
which rulings of the Court the defendants, by counsel, excepted, and tender this their Certificate of Exception No. 4.
which they pray may be signed, sealed, enrolled and made a
part of the 1:ecord, which is accordingly done within the time
prescribed by la,v, this April 12th, 1929,. after notice to plaintiff's attorneys as required by law.
FRAN!{ T. SUTTON, Jr., Judge.
page 9 -·~ lr

(Seal)

Virginia: In the Law and Equity Court, Part
Two, of the City of Richmond.

CERTIFICA'l,E OF EXCEPTION NO. 5.

D. P. Bragg, &c., Plaintiff,
vs.
Bolling l\L l\1~orris, Sr., et al., Defendants.
Be it remembered tl1a t on the trial of this case, during the
taking of the evidence as set out in Certificate of Exception
No. 2, which is hereby referred to and made a part hereof,
the defendants moved the Court to exclude the contract intr!>duced in evidence, being plaintiff's Exhibit No. 1, on the
grounds as set forth in Bill of Exception No. 4, which is
hereby referred to and made a part hereof, and on the grounds
that the said alleged contract is not sig11ed by the plaintiff, ·
and on the ground that the offer made through Pollard and
Bagby from Mrs. Light_foot was a verbal offer and is not admisHible to sho'v any performance by the plaintiff under that
eontract, w·hich is an unexecuted and executorv contract
(':rranscript of Evidence, page 27); and on the further ground
that the contract is purely unilateral and executory, and 'vas
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not binding on the plaintiff, and there was nothing to happen and so far nothing has been shown under the contract
which makes it binding on the plaintiff, and, therefore, the
contract as a basis of recovery should go out of this case entirely (Transcript of Evidence, page 28); and on the same
grounds moved the Court to exclude all of the evidence as to
the efforts of the plaintiff claimed to have been m~de by him
for the sale of this farm and for the same reason as stated for
Hxcluding the said contract, plaintiff's Exhibit No. 1 (Transcript of Evidence, page 29), all of which motions and objecti ons the Court overruled, and to which rulings of the Court
the defendants, by counsel, excepted, and tender this their
Certificate of Exception No. 5, which they pray
pnge 93 ~ may be signed, sealed, enrolled and made a part
of the record, which is accordingly done within the
f.ime prescribed by law, this April 12th, 1929, after notice to
plaintiff's attorneys as required by law.
FRANK: T. SUTTON, Jr., Judge.
pnge 94
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(Seal)

·virginia: In the Law and Equity Court, Part
Two, of the City of Richmond.

CERTIFlCATE OF

EXC1~PTION

NO. 6.

D. P. Brag·g, &c., Plaintiff,
vs.
Bo11ing ~L

~{orris,

Sr., et al., Defendants.

Be it remembered that on the trial of this case, and after
the jury had been sworn and impaneled, and the evidence set
ont in B:Il of Exception No. 2 had been introduced before the
jury, the Court gave the following instruction numbered 1
on behalf of the plaintiff:
.. ''In construing the contract introduced in evidence the
Court instructs the jury that in consideration. of efforts on
t.he part of the plaintiff to :find a purchaser for the 418 acres
of land with the buildings and improvements thereon, the de~
- fondants agreed, that should a contract of sale or exchange
acceptable to the defendant be made by the plaintiff to any
person, firm or corporation during the life of the contract to
whom the plaintiff had presented the property; or should a.
sale or exchange of said property be made in any other manner throug·h the plaintiff or any other person or persons, then
n commiss.ion of ten per cent of the said sale· became pay-
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able· to the said plaintiff on demand. If the jury believe from
the evidence that after the said contract was made the plaintiff made bona-fide efforts to find a purchaser for the farm,
then he complied with his part of the agreement, and if the
jury further believe from the evidence that the defendants
sold hvnty acres of the said land with the buildings thereon
to W. A. R. Goodwyn for $9,000.00 cash, then the defendHuts, under the said contract, became indebted to the plaintiff
in the sum of .ten per cent of the purchase price paid fo1·
the said land, and the jury must so find."
page 95 }

And the Court thereupon refused to give to the
jury for the ·defendants instructions numbered 1,
2, 3, 4, 5, 6, 7, 8 and 9, 'vhich are in words and figu~es as
follows:

INSTRUCTION NO. 1.
The Co,urt instructs the jury that under the contract mentioned in the notice of motion introduced in evidence the defendants agreed to sell and authorized the plaintiff to procure
a purchaser for the whole of the 418 acres of land mentioned
in such contract at the stipulated price of $25,000.00, or such
n contract of sale or exchange acceptable to the undersigned
be made by you to any person, firm or corporation within or
during the life of this contract to whom you have presented
said property; or should a sale or exchange of said property
be made in any other manner through or by you or any other
person or persons, then a commission of roro of said sale becomes payable to you on demand. The Court tells the jury
that unless· the plaintiff fully complied with his part of the
contract before the defendants sold the twenty acres of land
referred to in the notice of motion and procured a. purchaser
who was acceptable to the defendants, and who was willing,
ready and able to pay for the whole of said land the stipulated
price, that the plaintiff is not entitled to any commission or
damages on account of the sale being made by the defendants of the said twenty acres, unless the defendants wrongfully prevented the plaintiffs from making a sale of the
whole of said tract of land prior to the sale of the said twenty
acres.
page 96}

INSTRUCTION NO. 2.

The court further instructs the jury that the authority con- ferred upon the plaintiff to sell the land mentioned in the con-
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tract was to sell the whole of the 418 acres of land, more or
less, at the specific price and upon the terms named in saiu
contract, and that the plaintiff was not given any authority
to sell a part or less than the hole of said land. And if they ·
believe from the evidence that the said plaintiff before the defendants sold the twenty a·cres of land referred to in the notice of motion did not sell the ''rhole of said land or procure
a purchaser therefor, willing, ready and able to purchase
the whole of said land at the price and upon the terms set
forth in said contract, then the plaintiffs are not entitled to
recover any commission or damages from the defendants,
and this even though the jury should further believe from
the evid~nce that the defendants, who·were the owners of said
land sold the said twenty acres of said land-the court telling the jury that the said contract means that the defendants,
themselves as the owners of said land could sell said land or
a part thereof during the life of said contract without having
to pay the plaintiff a. comm:ssion or damages by reason of
any sale made by them.

INSTRUCTION NO. R
rrhe court instructs the jury that the language in the contract which says: ''should a sale or exchange of said prop- .
erty be made in any other manner through or by you or any
other person or persons, then a commission of 10% of said·
sale becomes payable to you on demand'', means some person or persons other than Bowling 1\forris, Sr. and Bo·wling
~{orris, Jr., the owners of the land, and that before the plaintiff can recover in this action he must prove by a preponderance of the evidence that either he, the plaintiff
page 97 }- himself, made a sale referred to in the notice of
motion or that the sale was made through some
person or personx other than Bowling J\!forris Sr. a.nd Bowling
]\![orris, Jr., the owners, and that unless the plaintiff has so
proven then your verdict should be for the defendants.

INSTRUCTION NO. 4.
The Court instructs the jury that under the contract sued
on aHd mentioned in the notice of motion that the plaintiff
eannot recover unless he proves by a preponderance of the
evidence that he actually made a. sale of the real estate mentioned in the contract at the price stipulated, and unless he
further proves that the defendants, the owners, wrongfully
prevented him from making such sale at s1:1ch price, and that
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if they believe from the evidence in this case that the defendants themselves sold a part of said real estate at a price and
upon terms not specified in such contract, and that they made
such sale, wholly independent of the said plaintiff, then the
plaintiff is not entitled to reeover any commission on account
of the sale made by the def~ndants, the owners.
INSTRUCTION NO. 5.
The Court instructs the jury that in order to be a legal
contract there must be a mtual agreement between competent
parties for a lawful purpose, and based upon a ·valuable eonsideration at the very inception of the eon tract; and you are
further instructed that the mere chance of the agent to earn
a commission or compensation, or to put forth efforts to make
a sale does not constitute such valuable consideration; and if
you believe from the evidence that the only ·consideration for
the agreement signed by the defendants was to be
pag·e 98 ~ the efforts of the agent to procure a. purchaser for
the property and that the plaintiff had not succeeded in making a sale of the said property. prior to the inst~tution of this suit, then you must find for the defendants.
INSTRUCTION NO. 6.
rrhe Court further instructs the jury that mere effo1·ts
n1ade by the plaintiff to find a purchaser for the property
which did not result in procuring a sale of said property, or
'linding a purchaser willing, ready and able to take and pay
for the same at tl1e price and upon the terms set out in the
. eontract sued on, will not entitle the plaintiffs to recover any
eommission or damages for or on account of a. sale made hy
the defendants ,v]Jolly independent of the plaintiffs.
INS1~RUCTION

NO. 7.

The Court instructs the jury under the contract sued on
or mentioned in the notice of motion that the plaintiff cannot recover unless he proves by a preponderance of the evidence that he actually made a sale of the real estate mentioned in the contract at the price stipulated and unless he
further proves that the defendant, the· owners, wrongfully
prevented him from making such sale at such priee, and that
if thev believe from the evidence in this case that the defendants themselves sold a part of said real estate at a price and
terms not specified in such contract and that they mad.e shch
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sale wholly independent of the said plaintiff, then the plaintiff
is not entitled to recover any commission on account of the
sale made by the defendants, the owners.

INS'rRUC'TION NO. 8.

page H9 }

~r11e court instructs the jury that the defendants had a right
to revoke whatever authority was given to plaintiffs in the
contract to sell land ·mentioned therein at any time after said
contract was made and before & sale was made by plaintiffs
thereunder, and if the jury believe from the evidence in thi~
case that defendants did revoke said coutsact before plaintiff made such sale,. then this would not entitle plaintiffs to
the commissions provided in said contract for making the
sale, and plaintiffs in such event can only recover from defendants the amount or amounts of money which the plaintiff had actually expended to,.{ards performances of the contract.

INSTRUCTION NO. 9.
~rhe Court instructs the jury that a broker is never entitled to commissions for failing to perform his contract.
and to entitle him to his commissions he must succeed, and he
takes the risk of failure, for his reward comes only as a consequence of his success ; and that he may devote his time and
In bor and expend his money with ever so much devotion to the
interests of the owner, and yet if he fails to procure a purchaser, al1andons his efforts, or his authority is fairly and in
g-ood faith terminated, he does not earn his commissions;
nnd if you believe from the evidence that the plaintiff did not
actually make the sale of the property or was the procuring
cause of the sale of the property conveyed by the defendants
to Goodwin, and that the defendants acted in good faith in
making such sale and conveyance and did not thereby wrongfully prevent the plaintiff from making a sale at the stipuIated·price of $25,000 for the entire tract of land, which would
have been made by the plaintiff but for the interference of
the defendants in selling a part of their tract of land, then
you must find for the defendants.

page 100

~

And the Court certifies that Instruction numbered 1 is the only instruction given upon the trial
of this case, to which action of the Court in giving plaintiff's Instruction numbered 1, and in refusing to give the defendants' Instructions 1, 2, 3, 4, 5, 6, 7, 8 and 9, the defend-
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ants, by counsel, objected on the grounds set out in a writing marked "Objeetions To The Rulings of The Court" and
referred to in the Court's order dated February 18th, 1929,
and ·,vhich is in words and figures as follows:
Objections to the Rulings of the Court (heretofore copied
into the record and now omitted.)
page 101 } objections the Court overruled, and to which rulings of the Court .the defendants, by counsel, ex- .
cepted, and tender this their Certificate of Exception No. 6,
which they pray may be signed, sealed, enrolled and made a
part. of the record, which is accordingly done within the
time prescribed by law, this April I2th, 1929, after notice to
plaintiff's attorneys as required by law.
FRANK: T. SUTTON, Jr., Judge.

page 102 ~

(Seal)

Virg-inia : In the La\v and Equity Cunrt, Part
Two, of the City of Richmond.

CERTIFICATE OF EXCEPTINOS NO. 7.
D. P. Bragg, &c., Plaintiff,
vs.
Bolling l\ri. J\l[orris, S.r.,. et al., Defendants.

Be it remembered tl1at on the trial of this case, and after
the jury l1ad heard the evidence set out in Bill of Exception No. 2 and the instruction given by the Court to the jury
and set out in Bill of Exception No. 6, whieh are hereby referred to and made a part of this Certification of Exception,
the jury retired to their room to eonsider of their verdict,
and returned a verdict in words and figures as follows:
"'\Ve the jury on the. issue joined find for the plaintiff and
assess his damages at $900.00. ''
Thereupon counsel for the defendants moved the Court to
set aside the verdict of the jury and to grant them a new
trial on the following grounds: that the verdict was conh·ary to the law and the evidence; that the verdict was with- ·
out "evidence to support it; for ·misdirection of the jury by
the Court; for refusal· of the Court to give defendants' instructions; and beeause of the errors of the Court during the
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trial in the admission and exclusion of evidence over the objections of the defendants, which objections were filed in
writing and marked, "Objections To Rulings Of The Court,.,,
and referred to in Certification of Exception No. 6 and made
a part hereof, and which motions the Court continued, and
thereafter on February 18, 1926, the Court overruled. the
defendants' above motions to set aside the verdict of the jury
and to grant them a ne'v trial, and entered judgment for the
plaintiff in words and figures as follows:
page 103
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~

''Therefore, it is considered by the Court that
the plaintiffs recover against the defendants the
sum of Nine Hundred ($900.00) Dollars, with interest thereon
to be eompnted after the rate of six per eent1.1m per annum
from the 5th day of July, 1928, until paid, and his costs by_
him about his suit in this behalf expended.'' .
rro which actions and rul1ngs of the Court in refusing to
set aside the verdict of the jury and to grant the defendants
a new trial and to enter judgment for the defendants, and in
entering judgment for the plaintiff, the defendants, by counsel, excepted, and tender this their Certificate of Exception
No. 7, which they pray may be signed, sealed, enrolled and
made a part of the record, which is accordingly dorie within
the time prescribed by law, tbis April 12th, 1929, after noticeto plaintiff's attorneys as required bY. law.
F-RANK T. SUTTON, Jr., Judge.

(Seal)

page 104 } I, Luther Libby, Clerk of the Law and Equity
. Court of the City of Richmond, Part Tw_o, do
hereby certify that the foregoing is a true transcript of the
record in the above entitled cause wherein D. P. Bragg, trading under the firm name and style of Bragg Bros. Co., is
plaintiff, and Bolling 1\L 11:orris, Sr. and Bolling M. Morris,
,Jr. defendants, and that the plaintiff had due notice of the intention of the complainant to apply for such transcript.
'Vitness my hand this 30th daY. of April 1929.
LUTHER LIBBY, Clerk.
Fee for record $50.00.
A

Copy-Teste~

H. STEWART .JONES, C. C.
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