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IN 'fHE . 
Supreme Court of Appe,Is of Virginia · 

AT RICHMOND. -

Record No. 2250 

WILLIS E. DARDEN AND SWIFT AND COMP ANY, 
Plaintiffs in Error, 

versits 

M. J. MURPHY, Defendant in Error. 

PETITION FOR A WRIT OF ERROR. 

To the Honorable the Chief Justice and the Justices of the 
Supreme Court of .Appeals of Virginia: 

PRELIMINARY STATEMENT. 

Your petitioners, Willis E. Darden and Swift and Com­
pany, respectfully represent that they are aggrieved by a final 
judgment in the sum of Two Thousand Five Hundred 
($2,500.00) Dollars of the Circuit Court of Elizabeth. City 
County, rendered on the 24th day of July, 1939, against your 
petitioners in favor of the plaintiff, M. J. Murphy, in the 
above-entitled cause (R., p. 8). The parties will ·hereinafter 
be ref erred to as the plaintiff and defendants, according to 
their respective positions in the Trial Court. Unless other-

_ wise indicated, all italics are ours, and the page num-
2* bers ref er to '"'the transcript of the record. Counsel for 

the petitioners desire to state orally to the Court the rea­
sons for reviewing the decision complained of and adopt this 
petition as the original brief, which petition was filed with the 
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Clerk of this Court, at Richmond, on the 20th day of Novem­
ber, 1939, and a copy of wlli.ch was mailed to Montague and 
Holt, Esqs., of counsel for the plaintiff, on the same day. 

RULE OF DECISION. 

In view of the fact that the plaintiff secured a verdict in 
his favor, it is conceded by the defendants that for the pur­
poses of this petition the plaintiff is entitled to a statement 
of the facts as they appear most favorably to him. In Price 
v. Burton, 155 Va. 229, 154 S. E. 499, this Court said at page 
234: . 

"It must be borne in mind, that unless the verdict of the 
jury is plainly wrong or without evidence to support it, this 
court will sustain it. Under this rule, in view of the verdict 
of the jury, we will consider all material conflicts in the tes­
timony as settled hy the verdict in favor of the plaintiff.'' 

3* *THE FACTS. 

The accident occurred on July 18, 1938, a bright, sunny day, 
between 12 :30 and 1 :00 P. M. on Mallory Street, near its in­
tersection with County Street, in the Town of Phoebus (R., 
p. 15). The plaintiff had been in Fuller's Hotel, which was 

· located at the corner of that intersection, having a drink with 
a friend of his by the name of Michael J. Foley (R., p. 16). 
He saw a friend of his by the name of Gordon Brown go by 
and he wanted to see him, so he went out of Fuller's Hotel 
in order to hail him (R., p. 16). There was a. street car in 
Mallory Street waiting for the stop and go light to change to 
g-reen rig·ht in front of Fuller's Hotel at the intersection (R., 
p. 16), and there was another street car behind it a little 
distance down the street at a switch in the street car tracks 
(R., p. 17). The plaintiff observed Brown trying to get on 
the street car and (R., p. 17): 

'' He got on this special car there-they were either the Boy 
Scouts or the Newsboys that had been to Buckroe I don't know 
which, and the conductor would not let Gordon get on the car, 
so I said to Foley: 'I will have some fun with him. I will 
give l1im the laugh.' I started to walk up the sidewalk close 
to the curb, and about that time this truck came along and 
knocked me down on the sidewalk.'' 

The point of the impact was about fifteen feet from a mail 
box, which was located on Mallo11" Street at the property line 
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of County Street on the sidewalk directly in front of the en­
trance to Fuller's Hotel (R., p. 45), and all the plaintiff 

4* •knew was that the truck hit him as he stood directly on 
the edge of the curb (R., p. 31): 

'' Q. You don't know where the truck came from, do you? 
''A. No, I don't. 
'' Q. Is it your contention that this truck hung over the side­

walk, or swung over the sidewalk and struck youT 
'' A. I have not got any contentions about it any more than 

the truck hit me. 
'' Q. Where were you when it hit you 7 
'' A. I was right on the curb.'' 

Although the plaintiff disclaimed of ever having gotten off 
the sidewalk (R., p. 17), he admitted that his feet were within 
three or four inches of the edge of the curb ( R., p. 18) and 
that his arm and shoulder mig·ht have projected over the curb 
line (R., p. 17). He testified that "he was right on the curb" 
(~., p. 31), and on page 33 his testimony was as follows : 

'' Q. Where were you going after you got to the edge of 
the sidewalk,-you say you were within three or four inches· 
of the curb, where were you going! 

"A. Right straight along. 
· 'Q. Towards where? 
'' A. Towards Buckroe. 
'' Q. Were you not going towards the curb Y 
'' A. No, I was only close to the curb. 
"Q. Do I understand you to say at. the time you were walk­

ing straight towards Buckroe ! 
'' A. Yes. 
"Q. Then what part of your body was struck by the truck 

first? 
'' A. My arm and shoulder. • 

'' Q. ·which arm and shoulder f 
5• *'' A. My left. 

'' Q. Now, you were walking very close to the curb? 
''A. Yes. 
"Q. Did you take any parti~ular caution there due to the 

fact you were close to the curb Y Any special caution? 
'' A. I was on the sidewalk and I didn't think I had to take 

any special caution. 
'' Q. In other words, you thought you could walk right up 

to the curb line and not worry a'bout what happened? 
"A. I think you can go to the curb line, and if you are on 

the sidewalk you still have pedestrian's rights.'' · 
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Michael Foley, his companion, was following the plaintiff 
four or five feet behind him (R., p. 42). He likewise did not 
see the truck and testified that the plaintiff was walking 
diagonally toward the edge of the sidewalk ( R., p. 45) and 
gav~ the following account of the accident (R., p. 43): 

"Mr. Murphy and I had g·otten through the door,-Mr. 
Murphy was ahead of me, and both of us were on the walk. 
There were two trolley cars standing there on the tracks and 
there was someone Mr. Murphy recognized trying to board 
one of the cars and Mr. Murphy waiyed to him, trying to at­
tract his attention. He walked right across to the curb, at 
the same time towards Buckroe Beach. He was about four 
feet in front of me. Just as he got to the curb, still on the 
sidewalk, all of a sudden this truck loomed up. (Where it 

came from I do not know.) The rear end of '"'the truck 
6* hit Murphy; it turned him about one-fourth of the way 

around; he threw his arms out in front of him and he fell_ 
on his face.'' 

Thomas Allen, the only other eyewitness to the accident 
who testified for the plaintiff, was almost a 'block away (R., 
p. 6Q) and likewise did not notice anything until the actual 
impact occurred (R., p. 58). He testified as follows on page 
57: 

"A. I was going up towards Fuller's Hotel and I saw a 
man hit. At that time ·r did not know who the man was, and 
it looked to me as if the 1·ear end of the truck hit him, or he 
was thrown out of the back of it. 

"Q. What? 
'' A. It looked a·s if he was thrown from the back of the 

truck.,, l 

.. Not only did the plaintiff admit that the truck never got 
on the sidewalk (R., p. 34) but all the other witnesses testi­
fied to the same effect (R., pp. 52, 95, 126). Likewise, it was 
admitted by everybody that he came in contact with the ex­
treme rear side of the truck (R., pp. 49, 62, 124). 

The truck had been coming down Mallory Street fo~ sev­
eral blocks (R., p. 80) and had stopped for the red light at 
that intersection (R., pp. 80, 93, 125). Darden, the truck 
driver, when the light changed, proceeded on across the in­
tersection and knew nothing of the accident until he was told 

about it a fe,v minutes later (R., pp. 124-125). 
7* ~Mallory Street is forty feet wide (R., p. 105), and at 

tl1e point of the collision the travelled portion is eleven 
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and one-half feet wide, because there is a safety zone that. 
distance from the curb (R., p. 105). The truck was six feet 
and nine inches wide (R., p.128) with an overhang of the body 
from the wheels of not more than two inches (R., pp. 115, 120, 
128). 

The plaintiff testified that he was not conscious for ten 
minutes after the accident but that he got a glimpse (R., p. 
34) of the truck when it was one hundred and sixty feet away 
after it had sti:uck him and that it looked like it was going 
about thirty miles an hour (R., p. 23). Foley, who also saw 
the truck after the accident, said ''it was hitting a pretty 
good clip. I would say 25 to 30" (R., p. 47). Allen also said 
it was ''moving along pretty fast'' when he saw it after the 
impact. The street car conductor and the truck driver both 
estimated the speed at eight to ten miles an hour.. It is ob­
vious that the truck could not have been going at any ap­
preciable rate of speed, because he had just been stopped for 
the red light and had only the distance of the intersection 
in which to pick up speed. 

s• •THE TRIAL COURT'S MEMORANDUM. 

On pages 144 and 146 of the record is found the Trial Court"s­
memorandum qf opinion. This the Court is respectfully re­
f erred to, and because it will be quoted from h~reinafter we 
shall not copy it here in full. 

ASSIGNMENTS OF ERROR . 

..Assignnient of Error No. 1. 

The Court erred in overruling the defendants' motion to 
set aside the verdict of the jury and to enter final judgment 
on the ground that there was no e'IJidence of primary negli­
gence on the part of the defendmzts (R., pp. 7, 8, 143). 

Assignment of Error No. 2. 

The Court erred in overrnlin,g t'he def end ants' motion to 
set aside the verdict of the jury and to enter final, judgment 
on the groimd tha_t the plaintiff was guilty of contributory 
n,egligence as a matter of law (R., pp. 7, 8, 143). . · 

* Assignment of Error No. 3. 

T?1,e Court erred in grantin.g Instruction No. 1 over the ob­
jection of the defendants (R., p. 136). 
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.tJ.ssigmnent of Error No. 4 .. 

The Court erred in granting lnstmction No. 2 over the ob­
jection of the defendants (R., pp. 136-137) • 

.A.ssignm,ent of Error No .. 5 .. 

The Court· erred in granting Instr1wtion No. 3 over the ob­
jection of the defendants (R., pp. 137-138). 

Assignment of Error No. 6. 

The Court er·red in overruling the motion of the defend­
ants to set aside th,e verdict of the jury and ta enter final jud.<J­
ment becaitse the damages awarded by the jury were excessive 
(R., pp. 7, 8, 143). 

ASSIGNMENT OF ERROR NO. 1 . 

. The Def endoot Was Guilty of No N egligenc,e. 

The Trial Court in overruling the motion of the defend­
ants to set aside the verdict gave a memorandum of opinion, 
the pertinent portions upon the question of primary negli­
gence being as follows (R., p. 144): 

10• •''In the above-styled case three points were raised 
on the motion to set aside the yerdict: (1) that certain 

instructions granted the plaintiff were not proper; and that 
certain instructions refused the defendant were improperly 
·refused; (2) that the verdict should be set aside because it was 
contrary to the evidence; and (3) that the damages were ex­
cessive. 

• • • • 8 

"Second, I am asked to set aside the verdict because it is 
contrary to the evidence. The sole question in the case is 
whether or not when the plaintiff was struck by the automo­
bile he was .on the sidewalk and far enough away from the 
edge to be in a place of safety. I also instructed the jury 
along this line with reference to his position on the sidewalk. 
I think there is evidence in the record by which .the jury could 
conclude that in some way the plaintiff was injured by the 
swinging around of the truck. That being the case I do not 
feel that I should interfere with the verdict on that ground/' 
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It is apparent from the plaintiff's own eyidence and that 
of his witnesses, as shown before, that he was walking in a 
diagonal direction toward the edge of the sidewalk and that 
when he had gotten to the very edge with his shoulders and 
arms projecting over it he was struck by the rear end of the 
truck, which admittedly did not come up on the curb but was 
driving down the street close to the edge of the curb. This 
was necessary because of the safety zone which, as shown 
by the map attached to this petition,. only allowed a limited 
space over which a vehicle could drive. It was also made 
necessary by the presence of the street car on the single 

track in the middle of the street. The defendants' truck 
11 * *driver admitted that he was within one and a half to 

two feet from the curb; and, even if he were a little 
closer, close enough so that a man moving onto the very edge 
of the sidewalk, as the plaintiff was, would be hit by the 
truck or would himself run into the truck in its rear, no neg­
ligence would be imputed to the truck driver, because he was 
doing only what was necessary under the circumstances. The 
overhang of the body from the wheels was, at the very most, 
two inches; and with the plaintiff's admission that his shoul­
ders and arms extended over the edge of the curb, there is 
no evidence whatsoever that the actual impact took place 
over the sidewalk rather than over the street. The truck 
driver was driving· where he had a right to be, and he could 
assume unless there was something shown to the contrary 
that the roadway would c.ontinue·free from obstruction. Jones 
v. Massie, 158 Va. 121, 128, 163 Va. 63. 

In fact, the City Ordinance of the City of Phoebus, intro­
duced into the record (It._, p. 133), provided that the defend­
ant should "drive (his vehicle) * * * as closely as possible to 
the right-hand edge or curb of such highway • * * ". The 
truck driver was following the very provisions of this or­
dinance, and no negligence can be imputed to him for obey-

ing it. 
12" •The Court in its opinion (R., p. 146) said, "I think 

there is evidence in the record by which the jury could_ 
conclude that in some way the plaintiff was injured by the 
s\vinging around of the truck". As shown before, none of 
the plaintiff's witnesses, including himself, ever saw the truck 
until after the impact. They were in no position to and did 
not testify that the truck ever did swing around in any fash­
ion. The uncontradicted evidence of the defendants dfa­
closed that the truck had been waiting for the st9p signal to 
turn green and that, when it did, it had proceeded straig·ht 
down the street somewhat close to the curb, as required by the 
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City Ordinance, and the plaintiff walked diagonally into the 
rear of this truck. 

There was likewise no probative evidence of excessive 
speed. The plaintiff said that he was knocked unconscious, 
under which circumstances he never could have seen the 
truck. He testified that he did g·et a glimpse of it some one 
hundred and sixty feet away after the impact (R., p. 34) an<l 
it appeared to be going thirty miles an hour. Whether he 
was unconscious or whether he did see it, the fact remains 
that his evidence has no proibative value. 

The other two plaintiff's witnesses, Foley and Allen, testi­
fied that it was moving along pretty fast at a pretty good 
clip and that they would say twenty-five to thirty miles an 

hour (R., pp. 47, 59). This evidence as to speed even 
·13* by *itself is entirely without probative value, as was 

held in Shoe~naker v. Andrews, 154 Va. 170, 174, 152 S. 
E. 370, where it was said: 

"There is no testimony that defendant was driving at an 
unlawful or excessive rate of speed. The plaintiff's witness, 
Thompson, who was not at the place, but who had been passed 
by the· defendant's automobile a few minutes before the oc­
currence, when asked what his rate of speed was, answered: 
'About thirty or thirty-five miles-probaibly forty. I don't 
know exactly. I am pretty sure it was over twenty-five miles 
as he just walked away from my car like I was standing· still.' 
But the plaintiff's son, v"ho was an eyewitness, testified that 
at the time and place of the occurrence he was driving his 
car 'pretty fast-not so awful fast-about twenty-five or 
thirty miles'. The defendant testified unequivocally that he 
had not run as much as thirty-five miles an hour after leav­
ing· the concrete road near Farmville; that he had plenty of 
time to get to his home at Charlottesville and took his time. 
When asked to confine himself to the time of the injury, he 
answered : 'I did not keep my eyes on the speedometer. I 
slowed down to about five miles an hour.' 'Q. Did you at any 
coast and when I saw that I was g·oing to have an accident I 
slapped the. brakes on and the car skidded. I think I had 
slowed down to about five miles an hour. 'Q. Did you at any 
time exceed thirty miles an hour? A. No, sir; I know that 
is true.' This is the substance of all of the testimony as to 
excessive speed. It clearly fails to establish that allegation 
of negligence.'' 

In addition to all this, we have the uncontradicted evidence 
that the truck had been stopped at the corner for *some 

14* little time waiting for tl1e stop lig·ht to turn green and 
that it was g·oing only eig11t to ten miles an hour (R., pp. 
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95, 126). It is a matter of common knowledge that a truek 
cannot from a standing position accelerate to any such speed 
as twenty-:6ve to thirty miles an hour aeross an intersection. 
of approximately forty feet. Such evidence is ineredible, and 
the Court does not have to lend it credence. Joknson v. R., 
F. ct P. R. R. Co., 160 Va. 766, 169 S. E. 603; C. <t 0,. v. Bar-

. low, 15S Va. 863, 149 S. E. 419; Southern Ry. v. Davis, 162 Va .. 
548, 147 S. E. 228; SaU,ndcrs v .. Te1nple, 154 Va .. 714, 153 S. 
E. 691. 

ASSIGNMENT OF ERROR NO. 2. 

The Plaintiff 1¥.as Guilty of Contribiitory Negligence as a· 
1JtI atter ol Law. 

The plaintiff admitted (R., p. 33) that he paid no particu­
lar caution because he thought he could walk right up to the · 
edge of the curb with part of his body projecting over it and 
still have pedestrians' rights. There might perhaps be some 
f-0rce in this contention if he had been hit by the front of the 

. truck, but it bas been shown that was not the case but rather 
that the plaintiff came in contact with the extreme rear of 

the truck, which he admitted he never saw. If there were 
15~· any opportunity to ""avoid the accident, it was the plain-

tiff's. The truck had nearly passed in its entirety, and 
the sole cause of the accident was due to the plaintiff's walk­
ing into its rear, even though he may not have gotten his 
f()Pt off the sidewalk. 

ASSIGNMENT OF ER.ROR NO. 3. 

Instruction No. 1 Should Not Have Been Given. 

Instruction No. 1 (R., p. 136) allowed the jury to consider 
the question of excessive speed as follows : 

"The Court instructs the jury that it is the duty of the 
operator of every motor vehicle to drive the same at a careful 
and prudent speed, not greater nor Tess than is reasonable 
and proper, having due regard to the traffic, surface and 
width of the hig·hway and any other condition then existing, 
and that under the Ordinances of the Town of Phoebus, Vir­
~dnia, any person who operates a motor vehicle in a business 
district ( and the place where the injuries to the plaintiff oc­
curred was a business district) at a rate of speed exceeding 
fifteen mil~s an hour is vrima facie guilty of reckless driv-
ing.'' · 
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Timely objection to this instruction was made on the 
ground that it was entirely unsupported by the evidence, as 
it, in fact, was. It has been shown that the truck could not 

have go.tt.en.: up such a speed from a standstill just going 
16* *across tbe intersection; that the plaintiff's evidence is 

entirely .without probative value; and that the physical 
facts were corroborated by the defendants' evidence that it 
was going at a proper and lawful rate of speed. 

Submission of an instruction without any evidence to sup­
port it has been repeatedly held by this Cou;rt to be reversible 
error. Gale v. Wilbur, 163 Va. 211, 175 S. E. 739'; C. & 0. v .. 
Crum, 140 Va. 333, 125 S. E. 301; Sou,ther'l'I, Ry. v. Forgey:, 
105 Va. 599, 603., 54 S. E. 477. In the last mentioned case> 
this Court said~ 

'' The reason for this is that the tendency of such instruc­
tions is to mislead the jury by withdrawing their attention 
from the legitimate points involved in the issue. Juries are 
sufficiently prone to indulge in conjecture without having 
possible facts not in evidence suggested for their considera­
tion. Kimball <t Fink v. Borden, supra, and cases cited." 

This instruction is likewise fatally defective because speed 
was not and could not have been a proximate cause of the ac­
cident. In fact, neither this nor any other instruction sub­
mitted the question of proximate cause to the jury as to speed 
but left the instruction dangling without tying it up to any 
finding instruction. 

ASSIGNMENT OF' ERROR NO. 4. 

Instruction No. 2 Shoitld Not Have B·een Given. 

Instruction .No. 2 (R., p. 136) was given oyer the objection 
of the defendants on the ground that the burden of proof is 
on the plaintiff and that under the facts no such presumption 
or burden of proof should be cast upon tI1e def end ants. This 
instruction is as follows: 

17* #"The Court instructs the Jury that if you believe 
from tlte evidence that M. J. Murphy was injured by the 

automobile owned by the defendant, Swift & Company, In­
corporated, and operated by the defendant, Willis E. Darden .. 
while he was standing on the sidewalk in front of Fuller's 
Hotel in the Town of Phoebus, Virginia, the burden of proof 
is upon the defendants to show by a preponderance of the evi­
dence that said injury was unavoidable, and that the de~ 
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fendants did everything that a reasonably prudent person 
would do under all the facts and circumstances in the case, to 
prevent injuring him, and unless they did this, they are guilty 
of negligence, and you must ·find ,for the plaintiff." 

This instruction is directly contrary to the following por­
tion of the defendants' instruction found on page 141: 

"The Court further instructs the jury that the plaintiff 
had no right to stand so close to the edge of the curb so that 
any part of his body would project beyond the curb and be 
struck by a passing motor vehicle driven in the ordinary way, 
and if you believe from the evidence that he did this, then 
he is not entitled to recover and your verdict should be in 
favor of the defendant.'' 

The Trial Court recognized that Instruction No. 2 was 
contrary to the usual legal requirements that the plaintiff 
always had the burden of proof. In its memorandum of opin­
ion, it was said : 

"Taking these objections up in order, I am of the 
18* opinion that there was no error *in the instructions. It 

is true that Instruction No. 2 given the plaintiff, which 
to a certain extent placed the burden of the proof upon the 
defend~nts to show by a preponderance of the evidence that 
the injury was unavoidable, seems to be inconsistent with 
the burden which the plaintiff always has to carry in a suit 
of this nature,-yet this instruction is based upon an instruc­
tion which was given in the suit of Trauerman v. Oliver',r; A.d­
minJistrator, and I followed this case in granting it. I feel, 
thercf ore, that the jury was properly instructed.'' 

It is true that in Trauennan v. Oliver's Administrator, 125 
Va. 458, 93 S. E. 467, this Court used language to that effect 
in discussing an accident where a vehicle physically left the 
road and went onto the sidewalk. Of course, no such thing 
happened here. The accident occurred because both the truck 
and the plaintiff happened to be close to the edge of the curb 
at the same time, and it was admitted by all parties that the 
wheels of the truck never left the street nor came on the side­
walk. The factual situation between this case and the Trau­
ennan Case is entirely different, and for that reason the in:. 
struction should not have been given. 

In addition, this Court has repeatedly held that the bur­
den of proof even in a case of res ivsa loqu,itur always remains 
witl1 the plaintiff. Certain evidential facts may shift the 
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'burden of evidence, but the burden of proof always · 
19~ *remains with the plaintiff. 0. ct 0. v. Baker, 149 Va. 

549, 140 S. E. 648, 150 Va. 647, 143 S. E. 299; C. ct 0. v. 
Tanner, 165 Va. 406, 182 S. E. 239; V. E. ct P. Co. v. Lowry, 
166 Va. 207, 184 S. E. 177. In the Betker Case, it was dog­
matically stated that, although there may be a presumption 
of negligence which may dispense with further proof on the · 
plaintiff's part, still "he (the plaintiff) has the burden of 
proving negligence as in any other action founded on negli­
gence and that the carrier is not bound to account for the ac­
cident''. 

ASSIGNMENT OF ERROR NO. 5. 

Instruction No. 3 Should Not Have Been Given. 

Instruction No. 3 (R., p. 137) is as follows: 

"The Court instructs the .Jury that if you believe from the 
evidence that the defendant, Darden, operated a truck owned 
by the defendant, Swift & Company, in such a manner in the 
Town of Phoebus, Virginia, that the body of the said truck 
extended over and on the sidewalk where it struck and in­
jured the plaintiff, Murphy, who was standing upon said 
sidewalk, tµen your verdict should be in favor of the plain­
tiff." 

This instruction is entirely unsupported by the evidence, as 
llas been shown, because the truck body only extended two 
inches beyond its wheels, and it could not possibly have over­

lapped the sidewalk as the instruction stated. In addi-
20* tion, *it tells the jury to find for the plaintiff under 

those facts, irrespective of the question of negligence, 
assuming that such an action is negligence as a matter of law. 
This instruction goes even further than Instruction No. 2, 
because Instruction No. 2 at least submits the question of 
negligence even though it casts the burden of proof upon 
the wrong party, but this instruction tells the jury to find for 
the plaintiff, irrespective of any question of negligence. In 
addition, it ignores the defense of contributory negligence and 
is directly contrary to the last part of the defendant's in­
struction (R., p. 149) which holds that the plaintiff had no 
right to stand so close to the edge of the curb that he would 
be struck by a passing vehicle. These two instructions .can­
not be reconciled, and Instructfon No. 3 leaves out a vital 
defense, namely, contributory negligence, and for that rea­
son is prejudicial error. 
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ASSIGNMENT OF ERROR NO. 6. 

The Damages Awarded Were Excessive. 

The evidence in this case clearly shows that the damages 
were grossly excessive. The plaintiff's bill for medical care· 
was $38.00 (R., p. 13). Plaintiff testified that his total salary 
was approximately $100.00 per month, and this included room 

and board (R., p. 21). He further testified that he was 
21 * *away from work for approximately eight weeks (R., 

p. 21) which was a loss of. around $200.00. However, 
there is no evidence in the record showing that the plaintiff 
had to give up his room and board when he was unable to 
work. But, accepting plaintiff's own estimate, his actual dam,.­
ages were at the most $238.00. Dr. Ward testified that th1e 
last time he examined the witness he was all right except for 
some roughness in his knee (R., p. 14). There is no evidence 
in the record of extreme suffering or unusual pain. 

Here the verdict is so grossly disproportionate to the in­
jury that one cannot escape the conclusion that it is not the 
result of fair, calm and unbiased judgment and should be set 
aside as excessive. In the case of C. D. Kenny Co. v. Solo­
mim, 158 Va. 25, 163 S. E. 97, where the evidence shows that 
the plaintiff was away from work thirty-four days and his 
loss of wages amounted to $200.00, his medical bill and drugs 
$75.00, and no extreme ·suffering-, as in the instant case, this 
Court said hi setting· aside a $2,500.00 verdict on page 30: 

'' In personal injury actions, which merely sound in dam­
ages, where there is no legal rule for measuring them, the 
amount to be ascertained and awarded rests largely in .the 
discretion of the jury, bnt if the amount awarded is greatly 
ou,t of proportion to the -in,jury s1.t/f ered it may indicate that 
the ,iury were actuat.ed by bias or prefudice, or that the evi­
dence of the extent of the injury was disregarded. In ar-

riving at the amount of damages it is the duty of the 
22* court *to see that the jury approximates a sane esti-

mate. Sometimes the size of the verdict alone is suf­
ficient to indicate passion or prejudice on the part of the 
jury. In ascertaining whether a verdict is excessive, each 
case must be determined on its own facts. Consideration 
should be given to all the circumstances, such as the nature 
and extent of the injury; whether temporary or permanent, 
the amount of suffering endured as a result of the injury, the 
probability of future suffering; the expense incurred and the 
extent to which earning power has been impaired.'' 

And so here the size of the verdict alone shows that the 
jury has not approximated a sane, sensible estimate. There 
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is no evidence of any permanent injury with the exception of 
minor scars. There is no evidence of great suffering; and 
plaintiff's earning power has not been shown to have been 
impaired other than the time actually lost. Consequently, ·the 
facts of this ca.s~ show the verdict to be plainly excessive, and 
such vel·dict· should, therefore, be set aside. 

CONCLUSIONr 

Because of the errors assigned, your petitioners pray that 
a writ of error from and a supersedeas to the said judgment 

. of the Circuit Court of Elizabeth City County be 
23* awarded; *that if .any of the assignments of error be 

well taken the judgment of the Trial Court be reversed, 
and that such other relief be awarded as to the Court seems 
proper. 

R.espectfully submitted, 

SINNOTT AND 1-iAY, 
By S. L. SINNOTT, 

S. L. SINNOTT, 
V. P. RANDOLPH, JR. 1 

222. Richmond Trust Bldg., 
Richmond, Virginia. 

V. P. RANDOLPH, JR., 
Counsel for Petitioners· .. 

· ,ve, S. L. Sinnott and V. P. Randolph, Jr., whose addresses 
are 222 Richmond Trust Building, Richmond, Virginia, at­
torneys practicing in the Supreme Court of Appeals of Vir­
ginia, do certify that, in our opinion, the judgment and de­
cision of the Circuit Court of Elizabeth (City) County in an 
action at law, wherein M. J. Murphy was plaintiff and Willis 
E. Darden and Swift and Company were defendants, rendered 
on the 24th day of July, 1939, a transcript of the record' of 
which is attached hereto, should be reviewed by the Supreme, 
Court of Appeals of Virginia. 

Given under our hands this 20th day of N ovemb~r~ 1939. 

S. L. SINNOTT, 
V. P. RANDOLPH, JR. 

Received November 20, 1939. 

M. B. WATTS, Clerk. 

January 4, 1940. \\Trit of error and .';upersedeas awarded 
by the Court. Bond $3,300. 

M. B. W .. 
(See MS. for map with petition.) 
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RECORD 

VIRGINIA 

Pleas before the Circuit Court of E1izapeth City County. 
Virginia, August l8tl1, A. D. 1939. 

Be it remembered, that heretofore to-wit: on the 28th day 
of October, 1938, came l\L J. Murphy, plaintiff, by Montague 
and Holt, his attorneys, and filed his notice of motion for 
judgment against Willis K Darden and Swift and Company, 
Incorporated, defendants, which notice of motion for judg­
ment is in words and figures as follows) to-wit: 

In the -Circuit Court of liJlizabeth City Uounty, Virginia: • 

M. J. Murphy, Plaintiff, 
v. 

Willis E. Darden, and Swift & Company, Inc., Defendants. 

NOTICE OF MOTION FOR JUDGMENT. 

To: Willis E. Darden, 
115 Thirty-Fourth .Street, 
Newport News, Virginia. 

and 

To: Swift & Company, Inc. 

You, and each of you, are hereby notified that on the 5th 
day of December, 1938, between the hours of 10 :00 A. l\L, and 
2 :00 P. M., on that date, or as soon thereafter as the same 
ma.y be heard, the undersigned, l\L J. Murphy, will move the 
Circuit Court of Elizabeth City County, Virginia, at the 
Court House thereof for a judgment against you in the sum 
of Ten Thousand Dollars ($10:000.00) which sum is due and 
owing by you and each of you to the undersigned for t.lie 
damages, wrongs and injuries hereinafter set forth, to-wit: 

That heretofore, to-wit: on or about tl1e 18th day of July, 
1938, you, Willis E. Darden, were driving a certain 

page 2 ~ one and one-half ton Chevrolet truck, of red color, 
in the Town of Phoebus, Elizabeth City County, 

Virginia, and you were driving said truck which was owned 
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by the defendant, Swift & Company, Incorporated, in your 
capacity as agent and employee of the said Swift & Company, 
Incorporated, and incident to the business of .your employer, 
and it, thereupon, became and was your duty to exercise or­
dinary care for the safety of the person of the undersigned 
and it ,•ms yom further duty to have your automobile under 

~complete control, having· due regard for the width, .traffic 
and use of said street and the protection of life and prop-
erty. · · 

Notwithstanding the duty of you, the said Willis E. Darden, 
Agent for you, Swift & Company, Incorporated, and acting in 
the scope of your employment and on behalf of your em­
ployer, Swift & Compa1~y, Incorporated, you the saicl Willis 
E. Darden, did negligently fail to drive and manage your said 
automobile with ordinary care, and you failed to maintain· 

.a proper lookout for pedestrians upqn the sidewalk, and you 
recklessly and neg·ligently drove and operated your said auto­
mobile truck at an improper rate of speed, and in such a man­
ner that the body of your said truck left the street a.nd came 
over upon the sidewalk upon which the undersig·ned plaintiff 
was standing, without fault upon his own part, and you, the 
said Willis E. Darden, acting within the scope of your em­
ployment for the defendant, Sw~ft & Company, Incorporated~ 
negligently and recklessly ran your said automobile truck 
with great force and violence, info, upon and against the un­
dersigned, who was then and there in the exercise of due care 

standing upon the si'dewalk in front of Fuller's 
pag·e 3 ~ Hotel in the Town of Phoebus, in Elizabeth City 

County, Virgfoia, by reason whereof and as the 
proximatP. result of which the undersip;ned plaintiff was 
knocked down and cau~cd to fall on the ha.rd paved sidewalk 
and was tl1ereby lace1·atcd, bruised, torn and crushed, and 
suffered bruises, contusions, lacerations ·and sprains, injur­
in~: the nerves, flesh and bones and crippling the undersigned, 
causing· great pain and distress, perm~ncmt and incurable in­
juries, and permanent disfigurement. 

And as a further result of the injuries caused by your neg­
ligence aforesaid, the undersigned has been caused from hence 
hitherto to suffer great mental anguish and physical pain 
and pcrmammt. disfigurement; and the. undersigned bas been 
obliged to pay dive1:s sums of money for doctor's bills and 
the repair of his eyeglasses, and ha~~ been forced to lose a 
g-reat deal of time, from attending to business matters, or 
from eng·aging in any g;ainful or p1·oductive occupation or 
calling, which condition still continues, and has suffered and 
will continue to suffer loss from the permanent diminution 
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of his earning capacity by reason of the injuries aforesaid. 
By reason whereof and as the approximate result of which 

·the undersigned has been damaged to the extent of Ten Thou­
sand Dollars ($10,000.00). 

"WHEREFORE, judgment the ref or will be asked at the 
hands of said Court at the time and place hereinabove set 
forth. 

Given under my hand this the 27th day of October, 1938. 

Respectfully, 

M:. J. MURPHY, 
By MONTAGUE & HOLT, 

Counsel. 
-page 4 } MONT.&GUE & HOLT, p. q. 

Upon the back of which is ·endorsed the following words 
·and fig'Ures, to-wit: Executed in the City of Richmond, Va., 
October 27, 1938, by delivering in duplicate a copy of within 
Notice of Motion for Judgment to R. L. Jackson the Secre­
tary of the ,Commonwealth of Virginia and as such Secretary 
of the Commonwealth the Statutory Agent for Swift and Com­
pany Incorporated. 

Place of residence and place of business of said R. L. Jack­
. son being in the City of Rfo11mond, Va. Fee of $2.50 paid tbe 
Secretary at time of service. 

Serg·eant's fee $.75. 
JOHN G. S-AUNDERS, 

Sergeant of Ricl1mond, Va. 
By P. H. BOWIS, 

Deputy Sergeant. 

Executed October 28, 1938, in the City of Newport News, 
Virginia by delivering a true copy of the within Notice to 
·wmis E. Da.rden in person. 

P. W. HALL, City Sergeant, 
By J. D. SMITH, 

Deputy Sergeant. 

Notice of Mot.ion returned to Clerk's Office executed Octo. 
ber 28th, 1938. 

October 29th, 1938. 
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Writ tax and deposit paid and cause duly docketed for hear­
ing December 5th, 1938, the day to which it is returnable io 
this Court .. 

page 5 ~ And at another day, to-wit: 

Circuit Court of the County of Elizabeth City on Thursday 
the twenty-seventh day of April, in the year of our Lord one 
thousand nine hundred and thirty-1tl~e .. 

l\if. J: Murphy, Plaintiff 
v. 

Willis E. Darden and Swift & Company, Defendants 

ORDE-R FILING DEPOSITIONS. 

THIS DAY came the parties, by counsel, and by stipula­
tion :filed the stenographic report of the testimony of Michael 
J. Foley taken by Mrs. Harriet W. Elam, which report was 
taken on the 7th day of March, 1939, in this proceeding, and 
which said report is herewith by stipulation of counsel or­
dered filed among the papers in this proceeding, and by stipu­
lation of counsel, it is ordered that the said testimony of 
Michael J. Foley be treated and considered as a deposition 
in any further proceedings which may be had in this case. 

M .• J. Murphy 
'V. 

Willis E. Darden and Swift and Company 

MOTION FOR ,JUDGMENT. 

This day came the part.ies by their attorneys, and there­
upon came a jury· to-wit: D. ,J. Tranyham, Rubin Wallace, 
H. C. Hathaway, Phillip Fertitta, J. B. Tyler, F. J. Scott and 
J"acob Ferguson who were sworn well and truly to try the is-

sue joined and tile truth of and upon the premises 
page 6 ~ to speak and having I1eard the evidence of the plain-

tiff, the defendants, by counsel, moved the Court to 
strike the evidence of the said plaintiff, wl1ich motion the 
Court doth overrule, to which ruling of the Court, tbe de­
fendants by counsel, excepted and asked leave to subsequently 
file their bills of exceptions, which leave is granted and tl1e 
jury having heard the evidence of the 'defendants, the de­
fendants by counsel, renewed their motion to strike the evi­
dence of the plaintiff, which motion the Court overruled, to 
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which ruling of the Court the defendants, by counsel, ex­
cepted and asked leave to subsequently file their bills of ex­
ceptions, which leave is granted and having heard the argu­
ments of counsel were adjourned until tomorrow morning 
at 10:00 o'clock. · 

And the further hearing of this cause is continued until 
tomorrow morning at 10 :00 o'clock. 

And at another day, to-wit: 

Circuit Court of the County of Elizabeth City on Friday 
the twenty-eighth day of April, in the year of our Lord one 
thousand nine hundred and thirty-nine. 

M. J. Murphy 
v. 

Willis E. Darden a.nd Swift and ,Company 

MOTION FOR JUDGMENT. 

This day again came the parties by their attorneys, and 
the jury adjourned over on yesterday again appeared in 

Court pursuant to their adjournment and retired 
page 7 ~ to their room to consult of a verdict- and after some-

time returned into Court having found the follow­
ing verdict to-wit: ''We the Jury find in favor of the Plain­
tiff M. J. Murphy and fix the damages a.t Twenty-five hun­
dred ($2,500.00) ". (Signed) F. J. Scott, Foreman. 

Whereupon. the defendants, by counsel, moved the Court 
to set aside the verdict of the jury in tllis cause rendered 
because the same,is contrarv to the law and the evidence and 
without evidence to support ~the verdict and because the Court 
granted certain instructions to the plaintiff over the objec,. 
tions of the defendants and because the Court refusecl to 
strike the evidence of the plaintiff in accordance with the 
motions of ·the defendants, and because of excessive damages, 
the hearing of which motion is continued until some later 
dav in this term. 

And the further hearing of tJ1j s cause is continued until 
some later day in tllis term. 

And at another day to-wit: 

Circuit Court of the County of Elizabeth City on Monday 
the twenty-fourth day of July, in the year of our Lord one 
thousand nine hundred and thirty-nine. 
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M. J. Murphy 
v. 

Willis E. Darden and Swift and Company 

MOTION FOR JUDGMENT. 

This day again came the parties, by their attorneys, and 
the defendants, by counsel, renewed their motion 

page 8 ~ made at the trial of this cause 01i the 28th day of 
April, 1939, on the grounds set forth in the order 

of said date, and the Comi:. having heard the arguments of 
counsel and maturely considered the said motion, doth over­
rule same, to which ruling of the Court, the defendants, by 
counsel, excepted and asked leave to subsequently file their 
bills of exceptions, which leave is granted. 

It is therefore considered, by the Court, that the plaintiff, 
M. J. Murphy, recover of the defendants, Willis E. Darden 
and Swift a.nd Company, the sum of Twenty-five Hundred 
($2,500.00) dollars, the damages by the jurors in their ver­
dict fixed, with interest thereon computed at the rate· of Six 
per centum ( 6%) per annum from the 28th day of April, 1939, 
until paid. 

Whereas, the defendants, by counse 1, notified the Court of 
their intention to apply to the Supreme Court of Appeals 
of this State for a writ of error and supersecleas~ the Court 
doth suspend the execution of this judg;ment for the period 
of ninety (90) days from fhis clay, in order to allow the de­
fendants time in which to perfect their said appeal, condi­
tioned however, that the defendnnts shall enter into a. bond 
in the penalty of Three Thousand ($3,000.00) dollars, within 
fifteen (15) days from this day, with the security to be ap­
proved by the Court or the Clerk thereof, to pay all damages 
and costs that may he adjudged against them. 

paµ;e 9 ~ CERTIFICATE OF EXCEPTIONS. 

All the evidence, instructions, objections and other incidents 
of tbe trial of the case. 

Virginia: . 

In the Circuit ,Court of the County of Elizabeth Cit1 . 

M. J. Murphy, Plaintiff, 
v. 

,vnlis E. Darden and Swift and Company, Defendants 
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Dr. 0. JV. Ward. 

Before the Honorable John \Veymouth, Judge, Hampton, 
Virgfoia., April 27, 1939. 

Counsel: Montague & Holt, and Frank A. Kearney, rep· 
resenting the Plaintiff; 

,S. L. Sinnott and E. Ralph James, representing the De. 
fendants. 

page 10 .} DR. 0. W. WARD, 
a witness, called on behalf of the Plaintiff, being 

first duly sworn, testified as foUows: 

DIRECT EXAMINATION .. 

By Mr .. Kearney: 
Q. You are Dr. 0. W. Ward? 
A. I am. 
Q. You are a practieing physician in Phoebus, and have 

been tl1ere twenty-five years, have you notT 
A. Yes. 
Q. Were you called on to treat ancl administer to the wounds 

of Mr. Murphy on the 18th of July last year?· · 
A. YeH, Mr. Murphy was brougllt into my office and I 

treated him in my office. 
Q. Just what condition did you find him in when he was 

brou~t~I . 
A. He was brought in my office. He was partially uncon­

scious. He had lacerations over each eye, about two or three 
inches long down to the bone; bleeding profusely. He l1ad 
a very la.rp;e contusion on the head; which wa.s right much 
bruised, with blood under the swelling. He had several other 
scars about his body, especially one on one of his knees, I for­
get which one it was. I have that data in my office but for got to 
bring it with me. One of llis knees was scarred and bruised. 
He was right lame for some time from that. 

Q. Now, you say he llad wounds on his face, Doc.tor? 
A. Yes. 

page 11 } Q. Where were theyf 
A. Right over his eyes. 

Q. Vv ould you mind standing up over-( turning to the 
Plaintiff,-Mr. Murphy, wm you stand up over here to show 
the jury yo"Qr wounds 1) Now, Doctor, will you point out 
to the forv wl1ere are the scars. 

A. They run from ear to ear, right here. 
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Dr. 0. W. Ward. 

Q. How long-abontf 
A. Two inches·. 
Q. How many stitches· did it take to close that upf 
A. Six or eight stitches on either side. 
Q. This is on his Ief t ~;ide f 
A. That fa this one back here and here. 
Q. How long i!=l that one f 
A. The same length. 
Q. About how many stitches did it take to close the one 

on that side f 
A. The same as the other side. 
Q. While exRm.ining t.Iie eyes-, did these wounds or cuts 

affect his eyesight f 
A. I would not be able to ten vou. I don 1t think so. At 

that time the eye was red and swollen, but I don't know fol­
lowing that. 

Q. He had tI10se wounds on his face. Do you 
page 12 }- know whether he had any wounds on his arm? 

A. Yes. 
Q. Will you show to tlle jury those wounds t 

(The Plaintiff stood up and displayed his arms.) 

A. Here. 
Q. One on each arm around the elbow and below and just 

above the elbow? 
A. Yes, one- here and right down on each side. 
Q. Doctor, I notice some roughness there on his arm. What 

is thatf 
A. I don't know. There was no fracture there. 
Q. .And the other injury to his knee f 
A. Yes. 
Q. Did it take any stitcI1es to close the wound, Doctor 1 
A. No. On his-on one of his Imees he had a bruise to 

the teller lig·ament, making it stiff for some time. 
Q. vVhatf 
A. That is the lig·ament which. raises up bis knee I1ere. It 

was bruised a.nd he had several scars on that Iig·ament, and 
there was a roughness there which continued in there for 
Rome time; in fact the roughness was there when I examined 
him two months ago. 

Q. How long did you treat him? Do you remember, Doc­
tor°! 

A. No, I don't know. Four or five weeks I should sa.y. I 
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Dr. 0. TV. ·ward. 

am sorry I did not bring the data along this time. It was 
four or five weeks anvwav. 

pag·e 13 ~ Q. You saw him last about two months ago! 

February. 
A. I examined him some time, I thin~ it was in 

Q. Doctor, you say that he was brought into your offic~ 
your office is nearby tJ1e scene of this accident, is it not? 

A. Yes. 
Q. Were you there when he was brought in 7 
A. Yes. I was there. 
Q. Doctor, do you remember what your bill was for your 

services? 
A. I rlo not recall exactly. 
Q. Your bill that is filed with the papers is $35.00. Is that 

right? $35.00 up to this last examination? 
A. I think that is what it was. 
Q. Doctor, has Mr. Murphy recovered from those injuries? 
A. There is some roughness in the knee yet, that is abgut 

the only tbing·,-stiffness, and the scars on his face~ 
Q .. Of course, those are permanent? 
A. Yes. 

CROSS EXAMINATION. 

Bv Mr. ,Tames: 
·Q. Doctor, I believe your total bill for attending Mr. Murphy 

was $38.00. Is that correct? 
A. Yes. 
Q. And that a.s to the exact dates on which you attended 

Mr. Murphy your notes would !',how, if you had them, were 
from .Tnly 18th to Aug·ust 20th? 

page 14 ~ A. I had them here last time. I forget just. ex­
actlv the dates. 

Q. He was discharged August 20th. Did you discharge 
liim as being well at tba.t time_? 

A. I dischai~gecl him to go to work at that time. 
Q. I believe you examined him in January or February of 

this year? 
A. Yes. 
Q. But you treated l1im from July 18th to Aug·ust 20th Y 
A. Yes. 
Q. And you discharged him on August 20th as welU 
A. Of course there was some blood in the knee at that 

time. 

0 
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"l'tfr. 1'f •• J. Murphy. 

Q. Of course, you examined him in January or February 
of this year Y 

A. Yes. 
Q. You found him all right at that time, did you not? 
A. Except for some roughness in one knee, I forget which 

knee. 

·witness stood aside. 

MR. M .• T. lVIUHPHY, 
called in his own behalf, being first duly sworn, testified as 
follows: 

DIRECT EXA.l\HNATION. 

By Mr. Kearney: 
Q. What is your name T 
A. M. J. Murphy. 
Q. You live in Phoebus? 

A. Yes. 
pag·e 15 ~ Q. How old are you Y 

A. I will be 63 years old in August. 
Q. Mr. Murphy, you were injured in an automobile acci-

dent on the 18th of ,July of last year, I believe . 
.A. Yes. 
Q. What time of day was it f 
A. I would sav between 12 :30 and 1 :00. 
Q. What kinci" of a day was iU 
A. A day like today. 
Q. A brig·ht sunshiny day f 
A. Yes. 
Q. Between 12 :30 and 1 :00 in the daytime Y 
A. Yes. 
Q. Whereabouts in Phoebus did the accident occur? 
A. Fuller's Corner, at County and Mallory· Street. 
Q. Tell the jury, if you will, just how the accident oc­

curred. 
A. Well, I was in Fuller's. I had jus_t got off about twenty 

minutes after twelve, and I saw Gordon Brown come by. 
Q. Were you talking to anyone in Fuller's? 
A. Yes, a. fellow by the name, of Foley was with me. 
Q. Who is 1Foley i 
A.. At that time-he is a veteran-in other words, he is 

getting treatment at the Home. 
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JJ:fr. lJJ. J. Murphy. 

Q. ·where was he living at that time Y 
A. He was living in Phoebus. 

page 16 ~ Q. Where rs he now? 
A. He is in St. Petersburg, Florida now. 

Q. Is he in a hospital 1 
A. Yes, he is in the Bay. Pines Hospital. 
Q. That is a Government Hospital in St. Petersburg, 

Florida 7 
.A.. Yes. 
Q. You were in Fu11er's, talking to Mr. Foley. Now take 

up from that point how this accident occurred,-tell what 
happened. 

A. I was in there and Mr. Foley asked me to have a drink. 
I took a drink, and I saw Mr. Gordon Brown go by. I said to 
Mr. Foley: "There is a friend of mine. I want to see him." 
So I came out. There happened to be a car just about where 
you go around the curve in Mallory Street- ' 

Q. When you say ''car", do you mean a street car or an 
automobile! 

A. A street car. 
Q. WbereY 
A. On Mallory Street just about to go around tlie curve. 
Q. How close was that street car to County Street? 
.A.. Almost to County Sheet, waiting for the light to change. 
Q. There was a street car right in front of Fullers on Mal-

lory Street waiting for the light to change, going towards 
Hampton after the ligl1t cliang-ed? 

.A.. Yes. 
Q. Vi!as any other street car there Y 

, page 17 } A. Yes, there was one on the switch. 
Q. You saw J\if r. Gordon Brown come acrosR the 

street? 
A. Yes. 
Q. ·what dicl you do T 
A. He got on this special car there-they were either the 

Boy Scouts or the Newsboys that bad been to Buckroe I don't 
know which, and the conductor would not let Gordon get on 
the car, so I said to Foley: "I will have some fun with him. 
I will give him the la.ugh.'' I started to walk up the side­
walk close to the curb, and about that time this truck came 
along· and knocked me down on the sidewalk. 

Q.· What direction were you facing when you were hit? 
A. I was facing towards Buckroe. 
Q. Now you walked out from Fullers on the sidewalk, and 

when you walked out, did you walk towards Buckroe Y-
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A. Yes, I walked ont towards Buclrroe 20 or 25 feet after I 
came out of 1FuI1ers. 

Q. "\Vere you walking down there parallel with the curb 
line or at an angle towards the curM 

A. I was pretty close to the cnrb when going clown there~ 
Q. Did you at any time step out into the street i At any 

time did any part of your body ever- project over the curh 
there7 

A. No, unless it was my sI10ulder or arm. 
Q. Did they at any time project Y 

page 18 ~ A. I don 1t think so. 
Q. What was the closest your foot got to itf 

A. Three or four inche8 from the edge of the curb. 
Q. \Vhere would that throw your shoulders f 
A. About even with the curb. 
Q. Did you at any time get even with the curb line T 
A.N~ - . 
Q·. vVhat happened, Mr. Murpl1y when you walked out there Y 
A. I don't know. I got hit. I don 1t know what happened 

after that. 
Q. Did you see the truck when it hit you f 
A. No. 
Q. When yon were hit, what occuned then f 
A. It Imocked me in on the sidewalk. The blood was stream­

ing down my face. I looked down. Foley was witl1 me. I was 
brushing the blood out of my eyes. I was bleeding pretty 
fast. I saw a red truck. I did not know whose it was. Foley 
said it was a Swift and Company truck. It was going on 
by. Foley was standing one and a half feet from me on the 
sidewalk. 

Q. In front or back of youf 
A. Almost at my side. He was probably one yard behind 

me, pretty close to me. 
Q. You were hit and knocked clown f 
.A. Yes. 
Q. ·when you were hit, were yon on the sidewalk or street? 

A. On the sidewalk. 
pa.ge 19 ~ Q. Now, when you were hit, were you knocked 

straight ahead or knocked inward on the sidewalk Y 
A. Kinda diagonaUy. 
Q. Towards tl1e building like, or towards the curb linef· 
A. Towards the building, yes. 
Q. "When yon say you were knocked in, you mean in that 

direction, is that what you mean Y 
A. Yes. 
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Q. Where did. you fall, with reference to the curb line? 
'How far was it in that you fell?. 

A. I would say,-about thirty or thirty-six inches. 
Q. About three feet? 
A.. Yes. 
Q. Who picked you up, Mr. Murphy? 
4. A fellow picked me up. I found out later who it was,­

a fellow by the name of Carter, a veteran from the Home, 
but he has left there. 

Q. Did you make an effort to locate Darter! 
A. Yes. 
Q. Were you able to locate him T 
A. No. 
Q. What did Carter, this man that picked you up, what 

did he do? 
A. He picked me up. I went into Fuller's. I went behind 

the counter to get some water. Mr. Fuller said: 
page 20 ~ "Don't put that water on yon."-

Q. Don't tell any conversation. They took you 
into Fuller's? 

A. I think he took me in there. 
Q. Who was that? 
A.. This Carter. 
Q. What happened when you got in there? 
A. Phil got hold of Nelson, his boy, and said: ''You rush 

this fell ow to Dr. "\Va rd 's.'' 
Q. They took you to Dr. Ward's Y 
A. Yes.· 
Q. What was your condition at that time, Mr. Murphy! 
A. Well, I don't know. I got hit. I was in pretty bad 

shape. 
Q. "\Vhere were you injured, and how T 
.li.. I was injured in the head, and my left knee and this 

arm, and around my muscles and this elbow, and I had a crack 
in my rib here. I don't know just what-

Q. You were taken down to Dr. Ward's. Do you know how 
long he treated you T 

A. I would say he had me in there a half hour stitching 
me up. 

Q. All rip;ht, that was on that day. How long were you 
under his care, do you know T 

A. Well, I was under his care I would say about five or 
six weeks. 

Q'. Were you able to g·o back to work then Y 
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A. No. After he got through~ with me I still 
page 21 ~ had that bandana on my head from those stitches. 

Q. After he g·ot through treating you, in about 
five or six weeks, were you able to go in and workY 

A. 'l was on my feet but not able to go to work. 
Q. How long before you were able to go to work? 
A. I never. got ready to g·o to work until around the 15th 

or the loth of September. 
Q. You were away from work for eight weeks 1 
A. Eight or nine weeks. 
Q. At the time you were injured; who were you working 

for? 
A. Mr. Fuller. 
Q. What was your salary with Mr.' Fuller? 
A. Well, of course, I had a room at the hotel and I could 

have what I wanted. I had $15.00 a week clear. 
Q. He gave you $15.00 a week and your room? 
A . .Yes. 
Q. Did yoJt g·et your meals there too Y 
A. Yes. I had them there. 
Q. What do you figure your total salary was? . 
A. I figure my total salary was around $100 a month. 
Q. You were not able to go to work then for about eight 

weeks? 
A. I was unable to go to work for longer than Jbat. Mr. 

Fuller did not want to put me to work behind the· bar on ac­
count of. the scars showing. 

Q. How Ion~· were you out from work, about eight weeks f 
A. Yes. 

page 22 ~ Q. You incurred a doctor's bill from Dr. Ward 
of $38.00. 

A. I don't really know what the bill is. 
Q. Did you incur any other expenses? 
A. Yes, I had drugs and stuff like that. I don't know how 

much. 
Q. How about your clothes¥ 
A. I lost a suit of clotl1es. 
Q. How did you lose a suit of clothes Y 
A. It got all torn up, after I was hit. 
Q. Did you ever see a young man-did you ever see the 

young· man who was driving Swift and Company's truck? 
A. Not until I came here to the trial. 
Q. Yon never sa:w him? 
A. I never saw him before. 
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Q. Did the truck that hit you stop there after you were 
hit and knocked down? 

A. No. 
Q. What became of the truck? 
A.. The truck went on towards Bnckroe. 
Q. Do you. know where the truck went-you don't lmow 

whether the truck stopped, of your own knowledge? 
A. No more than what they told me. 
Q. The truck that struck you kept on going! 
A . .Yes. 
Q. Did you notice tbe speed of the truck when it pulled 

away from where you were knocked down Y 
page 23.} A. Before it hit me, I could not give the speed, 

but after it hit me it looked like it was going thirty 
miles an hour. 

Q. In which direction 7 
A. Towards Buckroe. 
Q. And you saw that! 
A. Yes. 
Q. Did anybody holloa to the driver there at that time? 
A. I don't know. · 
Q. How did you get those cuts on your heaa Y Do you lmowi 
A. Well, the· only way I can figure the thing out, my 

t)'lasses- · -~ 
By Mr. James: We object, Your Honor. If he knows he 

can tell, but be cannot "figure it out''. 

Q. Were you wearing glasses at that timef 
A. Yes. 
Q. What became of them Y 
A. They are g·one. 
Q. What do you mean by that,-''They are gone."·f 
A. They were broken up. 
Q. Smashed up in the accident? 
A. Yes. 
Q. How much did the gfasses cost you? 
A. $22.00. 

CROSS EXAMINATION. 

By Mr. ,Tames: 
Q. I don't believe you saw the truck until you were struckT 

Is tbat correct! : 
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A. I never saw the truck until after I was struck by it. 
Q. When yon came out of this door and started 

page 24 ~ walking towards Buckroe, you wanted to attract 
the attention of Gordon Brown, did you not Y 

A. Yes. 
Q. Where was he f . 
A. Gordon Brown when I first saw him was trying to get 

on the special car for Boy Scouts or newsboys coming from 
Buckroe, and the conductor put him off. 

Q. How many cars were ont there f 
A. One was getting ready to go around the curve and one 

was on the switch. 
Q. The one that was getting ready to go around the curve 

then was up close to the corner. Is that right? 
A. Yes. 
Q. On which side did Gordon Brown try to get on that 

carf 
A. On the other side of the street. 
Q. On the side towards Hampton f 
A. Yes. 
Q. Did he try to get on the front· or rear f 
A. On the front. 
Q. How close was that car standing to the corner! 
A. I would say .five yards. 
Q. About five yards f 
A. Yes. . · 1 

Q. That would be about fifteen feet then, there are three 
feet to a yard. 

-page 25 ~ A. No, he would not. have been that far. 
Q. How farf 

A. He would not be over, at the most, six feet from that 
line. right on the corner. 

Q. He would be six feet from the corner f 
A. Yes. 
Q. Because the light sways out over the middle, does it not, 

six feet from the curb line, Mr. Murphy, and he was going 
to get on the front of that car 'f 

A. I thought he was. 
Q. And you were running out-
A. No, Rir,I was walking-not rnnning. 
Q. You were going out to "holloa" to stop him f 
A. I did not "holler" to him until he got off the car, anr1 

the conductor, or motorman, I don't know which it was, put 
him off'. 
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Q. If he was six feet from the curb, why did you go 25 feet 
up the street in order to speak to him t 

.A. Because he was going to catch the other car going to 
Hampton, and I was trying to attract his attention. 

Q. How did you know he was going to catch the other car? 
A. I surmised he was going to catch the other car. 
Q. .At that time he was trying· to get on the, car Y 
A. When I caught his attention he was already off-the 

motorman or conductor would not let him on. 
Q. He was about six feet from the corn_er and you were 

a.bout twenty-five feet from it T 
· pa.g·e 26 ~ A. Yes, about twenty-five feet. 

Q. You never did see him run back to the second 
car, did you T 

A. I saw him go back on the sidewalk, going towards the 
other car. 

Q. If he had been going back to the other car, you could 
not have seen him becanse the street car would have been 
between you and Mr. Brown. 

A. I don't know. He went on the sidewalk to the car. 
Q. I believe. you stated you were knockccl unconscious. 
A. Yes, for a time. 
Q. How long? 
A. I don't know. 
Q. I believe Dr. Ward said when you came to his office you 

were semi-conscious. 
A. I was unconscious for ten minutes. 
Q. Then if you were unconscious for ten minutes after the 

accident, how did you look up and see the truck, and see ii 
going thirty miles an hour f 

A. I had my senses all the time. I did not say I was un­
conscious. 

By Mr. Sinnott: "\¥hat do you mean by unconscious? 

A. ·when I was struggling· to my feet and getting up I was 
not unconscious. I did not know what I was doing but I was 
on my feet. 

Q. ·what did you mean w11en you said you were unconscious 
ten minutes 1 

page 27 ~ A. I did not know what happened for ten min­
utes. For ten minutes I was out. 

Q. Did you look at the truck as it went clown the street? 
A. I was on my knees looking at the truck before I got on 

my feet. 
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Q. Still you state you were not unconscious and yet you 
did not know what happened¥ 

A.· No, I was not unconscious at no time. 
Q. Now, you say- you were not unconscious at any time Y 
A. I may have been unconscious when I was at the Doc­

tor's office. I don't know what happened in the Doctor's office 
but I was not unconscious a.t the time of the accident. 

Q. You said-
A. I said when I was in tl1e Doctor's office I did not know 

what happened. I said it took ten or twenty minutes to g·et 
the Doctor to fix me· up. 

Q. When did you g-et unconscious? 
A. When I got on the table, as soon as I laid down. 
Q. As soon as you layed down T 
A. Yes. 
Q'. Which is correct, a few minutes ago you said right af­

ter the accident you were unconscious for ten minutes; now 
you say you did not get unconscious until you got to the Doc­
tor's office. 

A. I don ~t know whet.her you would say I was unconscious 
or semi-conscious. 

page 28 ~ Q. What do you mean¥ 
A.· For the reason I did not feel it when he put 

the stitches in my eyes. 
Q. But you said that immediately after the accident you 

were unconscious for ten minutes? · 
A. That was not immediately after the accident. They took 

me right in Fuller's and then to Dr. Wards. I could walk on 
crutches for three minutes. 

Q. Will you just simply explain to the jury what you mean 
when you say you were unconscious for ten minutes imme­
diately after the accident T 

Mr. Kearney: I think he has explained it just as clear as 
any witness in the world could explain it. , 

Mr. Sinnott: Your Honor, we fail to see l1ow be bas ex­
plained it. He testified that immediately after the accident 
he was unconscious for ten minutes and Mr. James has simply 
asked him-

The Court. He can give any further explanation he can 
as to whether he was consciou~ or unconscious or semi-con­
scious. I think I prefer to have llim do so, myself. 

A. The only time I could :figure I was unconscious was when 
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lie had me on the slab when he was s·ewing me up. I don't 
remember him sewing me up. 

Q. The thing· I want explained is this. You testified that 
immediately after the accident you were uncon .. 

-page 29 } scions for ten minutes. 
A. No, I testified that when I got up I went into 

Fuller's and walked behind the bar and-
Q. Do you mean to say you have not testified that imme­

diately after. the accident you were unconscious for ten min­
utes? 

By l\fr. Kearney: Wait a minute, 1\Ir·. James. I think this 
witness has given a very fair statement. An effort is being 
made to· confuse the witness's statement. He testified in 
detail. He testified in detail that when he was knocked on 
to the sidewalk he got up, saw the 'truek moving off and he 
was assisted up by a man named Carter, and assisted into 
Fuller's, and when he left Fuller's he went over to Dr. 
Ward's; and when they asked him whether he was uncon­
scious, he said he was unconscious for ten minutes; and there 
is no inconsistency in his statement, and an effort is being 
made on the pa rt of counsel to confuse him. 

By Mr. ·James: He may haye testified to that on direct. 
examination but on cross examination he testified that he was 
unconscious for ten minutes immediately after the accident. 
If there is any question as to that I will be glad to have the _ 
stenographer read the record. Now he testified he did not 
sav that. 

By Mr. Kearney: He testified he was unconscious after 
tbe accident. He meant in the Doctor's office. 

page 30 } The Court: The witness has made several state- . 
ments in refcrPnce to his condition. If you gentle­

men are able to clear it up I will let you do so. What is in 
the record is in the record and you cam10t mb it out. If you 
g:entlemen think you can get this matter any clearer I will 
l)ermit you to do it. 

By Mr. Kearney: '\Ve object to it. It has been read once 
aucl he has explained it. 

The Court: I told l\fr. Jnmes be could go ahead and ex-
amine the witness. 

Q. "\Vho picked you up after the aecident t 
.A. A man by tbe name of Carter. 
Q. ·where was Foley during that time, do you lmowt 
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A. He was probably about one yard behind me, when it 
lmppened. 

Q. Now, did you not testify tlmt Foley helped wipe the 
blood out of your eyes on the · street t 

A. 0', no. · 
Q. Nof 
A. No. 
Q. Did yon not testify that when yon were getting up off 

the street ·Foley helped you wipe the blood out of your eyes t 
A. No. 
Q. Who helped you wipe the blood out of yonr eyes? 
A. Myself. 
Q. Diel anyone else help you wipe the blood out of your 

eyes! 
A. No. 

page 31 ~ Q. You don't know where tbe truck came from, 
do youf 

A. No, I don't. 
Q. Is it your contention that this truck hung over the side­

walk, or swung over the sidewalk and struck you Y 
A. I have not got any contentions about it any more than 

the truck hit me. 
Q. Where were you when it hit you °l 
A. I wa.s right on the curb. 
Q. How close to the edge of the curb were yon? 
A. Pretty near the edge. 
Q. lust how close to the edge f 
A. I cannot say. I did not measure it that day. I was 

wa.lking along. 
Q. Do you mean two feet or three feet or how far? 

Mr. Sinnott.: He said probably three or four inches. 

Q'. You· stated yon were tl1ree or four inches from the edge 
of the curb. 

A. That is from the flagging; there is a flagging on the 
sidewalk. 

Q. You mean from the edge of the curb f 
A. Yes. 
Q. As you approached the edge of the curb, did you look 

to see if anything might strike you if you stepped off the 
curb? 

page 32 ~ 
.A. I did not step off the curb. 
Q. Did you intend to step off t 
A. No·. 
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Q. How close were you going to the edge of the curb before 
you stopped? 

A. I did not have time to think about that; they picked me 
off before I had time to think. 

Q. How much further were you going bef 01·e stopping f 
A. I would probably not have gone in the street. 
Q. Had you already stopped f 
A. I probably had. I would not say I was standing still 

or moving. I may have been moving but I may not have been 
g·oing any further. 

Q. You don't know whether you were standing still or 
walking? 

A. I could have been walking. I imag-ine I was walking. I 
was trying to get to see the other car that was standing on 
the switch to g·et Brow11 's eye. 

Q. A moment ago you said you were standing still; now 
you sa.y you imagine you were walking. Were you walk­
ing? 

A. I was walking or standing still. I was st.anding still 
when I got hit. I could lrnve been walking or standing. 

Q. You could have been doing· either, but which did you 
clo1 

A. I would say I was probably taking a step or two. -
Q. Well, you were three or four inches from the sidewalk's 

edge, you said. Were you taking that step or two to get off 
the sidewalk 1 

A. No. 
page 33 ~ Q. "'\Vhere were you going after you got to the 

eclg-e of the siclewalk,-yon say you were within 
three or four inches of the curb, where were you going? 

A. Rig·ht straight along. 
Q. Towards where V 
A. Towards Buckroe. 
Q. Were you not going towards the curb? 
A. No, I was only close to the curb. 
Q. Do I understand you to say at the time you were walking 

straight towards Buckroe? 
A. Yes. 
Q. Then wha.t pa rt of your body was struck by tlle truck 

first? 
A. l\,f-v arm and Hhoulder. 
Q. Which arm and shoulder? 
A. My left. 
Q. Now, you were ,valking very close to the eurh? 
A. Yes. 
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Q. Did you take any particular caution there due to the 
fact you we1·e close to tlie curb f Any spe,eial caution? 

A. I was on tho sidewalk and I didn't think I had to take 
any special caution. 

Q. In other words, you thoug·ht you could walk right up to 
the curb line and not worry about what happened? 

A. I think you can go to the curb line, and if you are on the 
sidewalk you still have pedestrian's rights. 

page 34 ~ Q. You say that you saw that it was a truck that 
hit you after it passed? 

A. Yes. 
Q. What color? 
A. A red truck. I say red, it may have been maroon, or 

something like that. 
Q. Then it was some shade of red? 
A. Foley saw the truck. 
Q. You saw it also? 
A. I got a glimpse of it, yes. 
Q. How much of a "glimpse"? 
A. The back end. 
Q. vVas the truck on the sidewalk or street when you saw 

iU 
A. It was on the street 
Q. Did the wheels of the truck ever run up on the sidewalk, 

so far as you know f 
A. _ I don't think so. 
Q. As it went away, you saw the rear end of the truck. How 

far away was it when you saw iU 
A. I will say just before it got to the street car that was 

on the switch, I would say 160 feet-around in there. 

Mr. Sinnott: How far was thll other cart 
Witness : He had alreadv swung- out into the other track. 
Mr. Kearney: v.r e object to tw~~ attorneys questioning· the 

witness. 
The Court: Yes, one at a time, gentlemen. 

page 35 ~ Q. Now, when you first saw the truck then it 
was 100 feet away from yon f 

A. I will say over 100 feet. 
Q·. In what part. of the street was it traveling-! 
A. He had set himself right and p;otten on the car track; 

there were some cars parked along Mallory Street and he had 
to 2,·o out there. 

Q. How do you know he had rig-Med himself? 
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A. He could not run along the curb. 
Q. You had not seen the truck until it got 100 feet away 

from you! 
A . .Yes. 
Q. Where was it when you first saw it f The first time you 

saw it? 
A. 150 feet away from. I beg pardon, I meant to say 100 

feet. 
Q. How far from the curb was he at that time? • 
A.. I could not tell you that, the blood got in my eyes at 

that time, I could not give you the exact distance how. far 
he was from the curb at that time. 

Q . .You could tell us whether he was 50 feet away from the 
curb. Could you tell us whether he was in the middle of the 
street, or how far from the curb he was? 

A. N:o, he was. Let me see; them tracks now. I will say 
he was about 20 feet from the curb, near the railroad tracks 
when I seen l1im, as near as I could judge. 

Q. So far as you know, now, that is of your own 
page 36 ~ knowledge, not what anyone else may have told 

you, you don't know of your own knowledge that 
this truck which you saw 100 feet up the road is what struck 
you, do you? -

A. No, but Foley told me-
Q. From your own knowledge f 
A. No, I don't know. 
Q. And you had your back towards the truck at ·the time 

that you were struck by something? · 
A. Yes. 
Q. You have seen that truck since that time, have you not? 
A. If I have I don't know it; I have seen some Swift & 

Co. trucks passing by but I would not swear that that was 
the truck. 

Q. Do you know how much the fenders of that truck over-
hang the wheels? 

A. No, sir, I do not. 
Q. Have you anv idea? 
A. No, sir, I have not. 
Q. Now, Dr. "\Vard testified that he discharged you on Au­

gust 20th as being well. What did you do until the time you 
went back to world 

A. I did not do anything. 
Q. Were you able to work Y 
A. No, sir, not with the scars on my face, the man would 

not let me go behind the car. 
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Q. Other ,than the scars themselves, you were 
page 37 ~ well? 

A. No, my leg would not let me go to work at 
that time. 

Q. You did not go hack to the Doctor's any more at that 
time, did you t 

A. 0 ', yes, I did. 
Q. When! . 
~- I think I went back fo. him two times after that, if I am 

not mistaken. 
Q. Did you go to Dr. ,v ard, or some other Doctor? 
A. No, I went to Dr. Ward;. never went to anybody but Dr. 

·ward. 
. Q. You heard him testify he discharged you on August 
20th and had seen you only once since that time¥ 

By Mr. Kearney: He heard his testimony; the jury heard 
it too. The Jury heard Dr. ·ward say the bill he gave him 
was down to September 20, 1935, was $35.00; and the bill for 
the total treatment was $38.00, so the witness's statement that 
he went back to Dr. Ward two times was correct. 

By Mr. Kearney: 
Q. When did you go back °l 
A. You have got the bill there, it shows it down to Septem­

ber 20th was $35.00, and his total bill for services $38.00. 
Q. He said he examined Mr. Murphy in January or Feb--

1·uary. 

The Court: Dr. Ward is not on the stand. Mr. Murphy is 
on the stand. Let him testify. 

page 38 ~ Q. When was the last time you saw the Doctor 
after August 20th t 

A. The last time 1 
Q. The first and last time. 
A. July 18th, and I think I went to him for an examina­

tion either the latter part of February,-I think it was the 
latter part of February. 

Q. You went to him for that examination just before this 
case was to be tried. Is that correct! 

A. Two or three weeks before. 
Q. That was the last time you saw him f 
.A.. (No answer.) 
Q. What other times have you seen ,him since .August 20th t 
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A. Not any more than the two times after the 20th except 
when I was examined. 

Q. Do you know when they were? 
A. No, I don't. It could not have been over a week. 

RE-DIRECT EXAMINATION. 

By Mr. Kearney: 
Q. I want to ask you, (will you agree, Mr. James, that the 

bill of $35.00 up to August 20th which you showed the Doctor, 
and which you did not introduce in evidence-

By Mr. James: Yes, we can agree that the bill given hy 
Dr. Ward dated September 7, 1938,-the last item is August 
20th, which he stated on the stand was when he discharged 
him as well, and the bill at that time was $35.00.) 

page 39 ~ RE-DIRECT EXAMINATION. 

By Mr. Kearney: 
Q. There is one more question I would like to ask you : 

How far towards Buckroe had you got.ten from the corner 
when you were struck? 

A. I will say about twenty feet from that letter-box at the 
corner. 

Q. There is a mail box on the corner and you were about 
twenty feet north of the mail box when you were hit? 

A. Yes. 
Q. ·well, there has been a little bit of confusion on the cross 

examination as. to what your condition was. Do you remem­
ber after you were hit, were you knocked unconscious when 
you were knocked on the sidewalk? 

A. The only time I could figure I was unconsc~ous was 
when they had me on the slab in the Doctor's office. 

Q. You testified that after you were knocked clown you 
looked up and saw this truck moving off and then with the 
assistance of Carter, you g·ot up and was carried into Fuller's 
and from Fuller's you wero carried to Dr. Ward's place. Do 
you remember, or arc you guessing, or did somebody tell 
you? 

A. I remember that myself. 
Q. And then when you got in the Doctor's office you be­

came unconscious for about ten or twenty minutes. 
A. I don't remember him even sewing· me up. 
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Q. Now, you started to testify on the stand 
page 40 ~ about what Mr. Fuller stated, and I stopped you. 

Do you remember him talking· to you, or saying 
something to you when you were brought in? 

A. I walked in there myself and walked behind the bar 
and he said-

Q. Don't tell what he said, but do you remember the fact 
that he did say something to you 1 

A. He did not say it to me; he said it to his son: He said: 
"Grab that fellow and-

Mr. James: Don't say that. That is not permissible. He 
told you not to testify to what Fuller said to you. 

· Witness stood aside. 

Mr. Sinnott: May it please the Court, I think it would be 
of material aid to the jury and give a great deal of light if 
they would see the truck. 

Mr. Kearney: We are going to ask for that at the propei· 
time. 

Mr. Sinnott: The only thing is that truck has been traded 
in; it has the same body, and the people that own it are using 
it, and losing a day's time from its operation. 

Mr. Kearney: I have a barber here who says when he 
does not work he does not get paid. I don't want to incon­
venience· him either, but we have a lot of people we are in­

conveniencing too, many who are losing time from 
page 41 ~ their work and are not getting paid. 

By l\fr. Sinnott: Swift & Company's truck has 
perishable products i~ it. 

Mr. Kearney: Swift & Company's truck has all kinds of 
ice contraptions to "keep meats'' and other things "Sweet, 
wholesome and fresh''. It is not going to hurt them to stay 
out there for ten or fifteen minutes longer. 

The Court: You can look at it a little later. 
1\fr. Sinnott: Of course, if these gentlemen feel that way. 

page 42 ~ Note: Due to the fact that Michael J. Foley, an 
ey~witness, is in a hospital in Florida, it was 

ag-recd that the testimony he gave in the trial of March 7, 
1939, in this case might be read and considered as though he 
were present, inas~inuch as he had read over the transcript 
and sig1ied it. 

(Read by Mr. Montague.) 
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''MICHAEL J. lt,OLEY, 
a witness of lawful age, being first duly swo:rn, testified as 
follows: 

DIRECT EXAMINATION .. 

By Mr. Frank A. Kearney: 
Q. You are Michael J. Foley f 
A. Yes. 
Q. How old are you f 
A. 51. 
Q. Where were you residing in July of last year? 
A. Buckroe Beach. 
Q. Whereabouts¥ 
A. Second and Herbert. 
Q. Mr. Foley, did you see an accident which occurred on 

Fuller's Corner in Phoebus, Virginia~ on the early afternoon 
of tT uly 18th of last year 7 

A. I did. 
Q. Where were you at the time the accident occurred Y . 
A. I was four or five feet back of Mr. Murphy on Fuller's 

corner. 
1mge 43 ~ '' Q. Where liad you been just previous to the 

occurrence of this accident? 
A. I had been inside of Fuller's talking to :Mr. Murphy. 
Q. Where had you been just before that; what were you 

doing· in Phoebus? 
A. I went over there to see Dr. Ward, and got there a 

little early for his office hours, about twenty minutes to one. 
I went into Fuller's to kill time until one o'clock. I met Mr. 
Murphy and him and I stood there talking until we came 
out. 

Q. As you walked out, did he walk out with you? 
A. l\fr. Murphy and I walked out the door together. He 

was a little ahead of me. 
Q. vVhat happened on the sidewalk? 
A. Mr. :Murphy and I had gotten through the door,-Mr. 

Murphy was ahead of me, and both of us were on the walk. 
There were two trolley cars standing there on the tracks and 
there was someone Mr. Murphy recog-nized trying to board 
one of the cars and Mr. l\.furphy waived to him, trying to at­
tract his attention. He walked right across to the curb, at the 
same time towards Buckroe Beach. He was about four feet 
in front of me. ,Just as he got to the curb, still on the side-

. walk, all of a sudden this truck loomed up. (Where it came 
from I do not know.) The rear end of the truck hit Murphy; 
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it turned him about one-fourth of the way around; 
pag·e 44 ~ he threw his arms out in f rout of him and he fell 

on his face. 
Q. Where was Mr. Murphy when he was hit, on the side-

walk or in the street t 
A. He was on the sidewalk. 
Q. ·where was Mr. Murphy after he fell, when he was hiU 
A. Where he was, his head would have been about 30 inches 

-sort of catercornered, with his face towards Buckroe, on 
the sidewalk. 

Q. 30 inches from whaU 
A. His head would be over this way and his feet would be 

on the sidewalk this way. 
Q. That is, it knocked him ahead towards Buckroe, and a 

little from where he wast 
A. Yes. 
Q. Vv as he at any time out in the street Y 
A. At no time. 
Q. After he was struck, yon say he was knocked there on 

the sidewalk. How did he get up, do you know? 
A. I found out afterwards. A veteran ran and picked him 

np. 
Q. What did he do Y 
A. He went into Fullers. I was sick at the time and I went 

in Fullers. The veteran brought him into Fullers. 
Q. I believe you suffer from heart trouble! 
A. Yes, heart trouble, neuritis, arthritis and laryngitis .. 
Q. And this upset you some? 

A. Yes. I was feeling bad anyway and this made 
page 45 ~ a wreck of me. I went in the store and sat down. 

This veteran came in with Mr. Murphy-had his 
arm ov~r his shoulder helping to carry him in. 

Q. Did you see this veteran when he picked him up~ 
A. Yes, I saw him pick him up. 
Q. ,viiere was Mr. Murphy lying at that time f 
A. Ou the pavement,---on the sidewalk. 
Q. Do you know who this man was to whom l\fr. Murphy 

waived or hallowed tot 
A. I believ~ it was Gordon Brown. 
Q. Do you know him personally °l 
A. No, I do not. 
Q. Well, now, when Mr. Murphy walked over to Fuller 1s 

Hotel I understood that you were in the confectionery part 
of },uller1s place f 

A. Yes, at the soda fountain. 
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Q. You walked out together and he was ahead of you. Now, 
right at the corner of County and Mallory Streets, I believe 
there is a mail box. Do you know where it is I 

A. Yes, right at the corner. 
Q. Where was Mr. Murphy when he was struck? How far 

down from thatY 
A. I would say 15 feet from the mail box. 
Q. You say Mr. Murphy was walking diag·onally toward 

the edge of the sidewalk and toward Buckroe Y 
A. Yes. 

page 46 r Q. Where was the truck as Mr. Murphy walked 
out? In front of him, or behind him l . 

A. From behind. The truck was coming down the street 
toward Buckroe, but where it came from I don't know. 

Q. Did the truck turn the corner or come right out of Mal-
lory Street, or County f 

A. I think it came out of Mallory. I don't know. 
Q. In which direction were you looking? 
A. I was looking at Murphy. · 
Q. You were looking in the same direction he was 1 
A. Yes. 
Q. How far away were you? . 
A. I would say 4 or 5 feet. I don't know. 
Q. '\V'hat became of the truckf 
A. It went down the road. 
Q. Did anybody halloo at iU 
A. I turned around when Mr. Murphy hit the pavement, 

and I saw a fellow help him up, and I walked into the store. 
Q. Do you know whose truck it was Y 
A. Swift's truck. I saw the name on the side of it, a red 

box truck. 
Q. Did you get the license number? 
A. No. 
Q. But you did see it? 
A. I saw the name '' Swift & Company'' on the side of the 

truck. 
Q. '\Vha t kind of a truck was it Y 

page 47 r A. A big box truck, twin like tires. 
Q. What kind did you say? 

A. A big· box truck, closed in body, built out over the fen-
der. 

Q. What color was it? 
A. Kind of a red. I would call it red. 
Q. Now, you say you could not tell the jury whether the 
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truck came around County· Street, making the curve, or down 
Malloryt 

A. I could not say. 
Q. Could you tell whether the truck was going fast or slow? 
A. It was hitting a pre.tty good clip. I would say 25 to 30. 
Q. There is a traffic light at that corner, I believe? 
A. Yes. 
Q. Did you notice whether it was in operation at that time? 
A. It was working. 
Q. Do you know whether it was on red or green at that 

time? 
A. The traffic was stopped; it was red, as you come out 

of Fuller's store, you are facing the light. 
Q. That is in about the center of the two streets, is it not Y 
A. Yes. 
Q. But at the time l\Ir. Murphy was hit, your back was to 

the light, I believe? 
page 48 ~ A. Yes. 

Q. You don't know what the light was at that 
timeY 

A. No. 

c~oss EXAMINATION. 

By Mr. James: 
Q. Do you live in Buckroe Beach? 
A. No. 
Q. Where do you live now? 
A. I am stopping temporarily at Fuller's Hotel. 
Q. The accident happened right in front of Fuller's Hotel, 

I believe? 
A. Yes. 
Q. Now, you don't know whether the truck came around 

the corner or straight through the intersection, do you 1 
A. No. 
Q. Then what do yon mean by saying you saw a red light Y 
A. On Mallory A venue for traffic going down to Buckroe. 
Q. It was red on Mallory Avenue? 
A. Yes. 
Q. Then if the truck had gone around the corner, it would 

have been g·reen, wouldn't it? 
A. I don't know. 
Q. Well, the light is reel on Mallory if it is green on County, 

isn't iU 
A. Yes. 
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Q. In other words, when it is red on one it is green on the 
other? 

page 49 r A. Yes. 
Q. You saw all at once the truck loom up-you 

did not see it until Mr. Murphy was struck. Is that iU 
A. Yes. 
Q. The :first time you saw the truck was when you saw him 

fall? 
A. I saw the truck flash out behind from somewhere, and 

some part of the end of the truck hit Murphy .. 
Q. Which part T 
A. Some of the right rear~ 
Q. Do you drive an automobile? 
A. I have driven automobiles. 
Q. You did not see it until it hit him? 
A. No. 
Q. Then how do you now how fast the truck was going? 
A. I drove a car myself for ten or :fifteen years. 
Q. You did not see it coming? 
A. My back was to the car. I was not looking in that di­

rection. 
Q. You did not have any trouble in seeing the truckY 
A. I could. tell the speed the truck was going after it 

passed. 
Q. After the accident? 
A. As the truck was passing? 
Q. What part of the rear end of the truck hit him? 

A. I don't know whether it was the right rear 
page 50 ~ fender, or a part of the bumper. 

Q. What kind of a fender was on the truckf 
A. The body is built out over it, only a little part of it ex-

tends out. , 
Q. A curved fender or wheel just like an automobile, it is 

that down below the body? 
A. The body is built right out over it. 
Q. How much of the fender? 
A. Do you mean, how far does the fender extend over the 

side? 
Q. Yes._ . 
A. Two inches, or two and a half inches, I believe. 
Q. Beyond the body? 
A. Yes. 

·· Q. What color is the fender, if the truck is red 7 
A. The fender is black, I believe .. 



•6 S~prePie Court of Appeals of Virginia. 

Michael J. Foley. 

Q. You don't know what part of the truck hit him, just 
some part of the end 1 

A. Yes, the rear end. 
Q. ])oes the fender back there whei·e the wheel is, stick out 

f urthe:r than the other portion of the body T 
A. Yes. 
Q. Back of the rear wheels it has a f en,der which sticks out 

wider than the other portions of the body. Is that righU 
A. I would say so, 

page 51 r . Q. And that is painted black¥ 
A. Yes. 

Q. How far back from the edge of the curb was Mr. Murphy 
standing at the time he w~s struck Y 

A. He was standing close to the curb. I could not say how 
far. 

Q. How far would you say! 
A. I could not say. Three or four inches, I suppose. 
Q. Three or four inches from the curb! 
A. Yes. 
Q. Was anyone else standing on the corned' 
A. Yes. 
Q. Do you think he was struck by the truck right back at 

the fender, at the wheels, further back or further forward t 
A. He was struck with the right rear end of the truek. 
Q. What do yon mean by the right rear end? (Illustrating 

with a pad of paper.) Suppose this is the body,-the box 
body of the truck, the wheels along here. What part of the 
truck struck him? -

A. Right here. 
Q. This corner right back I1ere, the right rear corner? 
A. Yes, it could have been the fender or it could have been 

the bumper. 
Q. Has the truck got a fender at the corner f 

A. Over the rear wheel. 
page 52 ~ Q. Does .. the fender stop at the rear wheel or 

go all the way back to t11e corner of iU 
A. It extends a Ii ttie beyond. 
Q. Which sticks out furtller, the fender or the bodyf 
A. I cannot say. 
Q. How long have yon known Mr. Murphyf 
A. I have been knowing Mr. Murphy for about three 

months previous to the accident. 
Q. Where was the front end of the truck when he wae 

struck by the rear end. 
A. Along the curb. 
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Q. Was the front end pulling into the curb or away from 
the curb? 

A. It looked like it swung into the curb and then swung 
right out again. . 

Q. You mean it swung around the corner and into the 
curb? 

A. I don't know, because I don't know where the truck 
came from. 

Q. In other words, you did not see it until just as it hit him? 
A. No. 
Q. Do you know how hig·h the curb isT 
A. The curb is six inches high, possibly. 
Q. Diel the wheels of the truck run up on the curb? 
A. No. 

Q. Now, suppose this is the body of th~ truck 
page '53 ~ (illustrating) if the front corner of the body here 

missed him, then how could this rear corner have 
hit him·¥ 

A. The rear end of the truck is really wider than the cab 
of the truck. 

Q. I know, but it has a body and that is the same width all 
the way back. 

A. The cabf 
Q. Has the truck not a red body about twelve feet long! 
A. Something like that. 
Q. All right. It has a red body about twelve feet long. 

If the front corner of the body mhfaed him, how could this 
rear portion of the truck hit him T 

A. The only way I can account for it is he was swinging 
out again and the body swayed over. 

Q. If it was swinging out, the body would not come over-­
A. The fender extended over the curb. 
Q. How far did it extend over the curb Y 
A. I did not measure it. When a body swings out, I don't 

know how far it would go over. 
Q. When it struck him! 
A. With the weight of that body, I do~ 't know how far it 

would go over. 
Q. When it struck him, how far did that body extend over 

the curb? · 
A. I could not say. 

Q. Mr. Foley, here is a rough diagram. This is 
page 54 ~ Fuller's. This is Fuller's Hotel, and I believe you 

come out the door right at the corner, something 
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like that, the truck was going this way-towards Phoebus­
A. No, towards Buckroe. 
Q. That is Mallory Street, I believe I called it '' County 

Street" awhile ago. Now, where was Mr. Murphy standing 
at the time he was strucld How far from that corner? 

A. This is Fuller's Hotel right here. Here is the barber 
shop. 

Q. Put a little line right here. This is not drawn accord-
ing to scale, of course. 

A. Mr. Murphy was standing right here. 
Q. Put an X-mark there. (Witness complied.) 
Q. About how far from the corner. 
A. From this curb or from the door? 
Q. From either one. 
A. From that door to where Mr. Murphy was standing, 30 

feet. 
Q. Do you know about how far that would be from the 

corner! 
A. This is the corner of the building here. 
Q. I mean from the curb line? 
A. I do not know. 
Q. I understood that he walked this way and you were 

walking behind him? 
A. Yes. 
Q. Why was he going that way? 

A. He was trying to attract someone's atten­
page 55 ~ tion,-a man who was trying- to make this car here; 

one car was standing here; there is a car switch 
here. There was a special car, so when l\Ir. l\Iurphy saw his 
mistake, he was trying to attract his attention; this is the way 
Mr. Murphy was walking·,-this way,-and waiving to his 
friend. (Illustrating.) 

Q. As he went by, the main part of the truck missed him 
and he was struck by this rear corner as the truck went by? 

A. Yes. 
Q. I believe you said you were living in Buckroe Beach 

then? 
A. Yes. 
Q. ·when did you leave there? 
A. September 1st. • . 
Q. This accident happened when? 
A. July 18th. 
Q. Where did you move from Buckroe f 
A. Vl ashington, .. Walter Reed Hospital. 
Q. How long were you there T 
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Tliomas Allen . 

.A. Until the last day of November when I went to Miami 
J3each, Florida. 

Q. When did you come hack here 7 
.A. Yesterday. 

Witness stood aside.'' 

page 56 r THOM.AS ALLEN, 
a witness of lawful age, being first duly sworn, 

testified as follows : · 

DIRECT EXAMINATION. 

J3y Mr. Kearney: 
Q. Will you state your name, age and residence! 
A. Thomas Allen, 57 years old, Fuller's· Hotel. 
Q. Mr . .Allen, do you know Mr. M. J. Murphy! 
A. Yes. 
Q. How long have you known him? 
A. 30 or 35 years, sir. 
Q. Mr. Allen, did you see an automobile accident that oc-

curred in front of Fuller's Hotel on the 18th of last July? 
.A. Yes. 
Q. Where were you when the accident occurred Y 
A. I was right about at Carney's Drug .Store, about one-

£ ourth of a block away. 
Q. Yon were on Mallory Streett 
A. Yes. 
Q. On the south side 1 
A. On the right-hand side going towards Buckroe. 
Q. And you think you were about in front of Worman's 

Store and lVoodward "s Drug Store, then 7 
A. Yes. . 

Q. You say you were about-between Worman's 
page 57 r and the drug store? 

A. Yes. 
Q. And you were coming towards Buckroe Y 
A. Yes. 
Q. What time of day was it? 
A. Around twelve o'clock. 
Q. Was it a cloudy day, or a bright, sunshiny day like to-

clav' A: It was bright, sir. 
Q. Now, Mr. Allen, were you wearing gfasses at that time? 
.A. Yes. 
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Q. I understand you have had an eye injury within the last 
two or three months. 

A. A cold in my eyes, sir. (Witness is wearing dark 
glasses.) 

Q. So you were walking down there in the direction of 
Buckroe at the time and it was a hright, sunshiny day! 

A. Yes. 
Q. Did you see many people standing on Fuller's Corner t 
A. Yes, several people were there that day. 
Q. What did you see¥ 
A. I was going up towards ]-,uller's Hotel and I saw a man 

hit. At that time I did not know who the man was, and it 
looked to me as if the rear end of the truck hit him, or he 
was thrown out of the back of it. 

Q. What¥ 
A. It looked as if .he was thrown from the back of the 

truck. I walked up quite fast and about the time I got there 
Mr. Murphy came out of Fuller's Hotel about that 

page 58 r time. I saw it was Murphy. I ran to Dr. Ward's1 

figuring the Doctor might not be in his office and­
Q. You summoned the Doctor f" 
A. Yes. 
Q. Did they bring Mr. Mm·phy down to the Doctor's of-

fice? . 
A. Yes. 
Q. Did you see the truck as it actually hit him, or see the 

man as he was knocked down? 
A. I seen him just as he was knocked down. 
Q. Did you see him when he was lying on the walk! 
A. Yes, he was back on the sidewalk. 
Q. How far back? 
A. Right around thirty inches, sir. 
Q. Was that where he was lyingf 
A. Yes. 
Q. Was he at any time that you saw him over the curb line­

over in the street? 
A. No, sir, not-
Q. Where· did the truck come from, do you know, straight 

down Mallory Streett 
A. I think it came straight down Mallory Street. 
Q. Did you notice the truck moving off! 
A. I did not notice it until the truck hit him. 
Q. After it hit him, what happened to it! 
A. It went on towards Buckroe. 
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Q. Fast or slow 1 
page 59 ~ A. Moving along pretty fast. 

Q. Had you noticed the truck before you saw 
this man thrown over there? 

A. No, sir. I just saw this impact and the man came back 
on to it. 

Q. That ,,rns what you noticed, the truck f 
A. Y cs, I noticed the red truck. I went to the barber shop, 

after going to the doctor's, and asked Craig to go and get 
Joe. 

Q. Did the truck stop? 
A. No. 
Q. The truck continued on f 
A. Yes. 
Q. Who reported this to the police·¥ 
A. I got '' Shorty;' Craig·. I went around to get Joe and 

they all went to the other accident that happened. 
Q. Did you go down to the Doctor's office with Mr. Mur-

phy? 
A. I was thete ahead of him. I 'phoned Dt. Ward. 
Q. ·was Mr. Murphy cut about the head? 
A. There were two bad gashes up there, and the blood was 

running pretty bad. 
Q: When you got up there, he had been picked up and 

carried into Fuller's and they were bringing him ouU 
A. Yes. 
Q. Did you notice any hlood there? 

. A. Yes, blood was on the sidewalk, going into 
page 60 ~ Fuller's and all the ,vay down to the doctor's. 

Q. ,vhat was the closest to the curb line you 
saw any blood t 

A. I would say around 25 to 30 inches back from the curb. 
Q. Did you see any blood in the street 1 
A. No, I did not. 
Q. Was there a trail of blood there? 
A. Yes, spots like a man would bleed. 
Q. Where did they lead from f 
A. They lead from right-I imagine 20 or 25 feet back 

from where the mail box is, down towards Buckroe. 
Q. That is where the bloow ,vas, 25 to-20 or 25 feet toward8 

Buckroef 
A. Yes. 
Q. And about how far back from the curb? 
A. About thirtv inches. 
Q. Where did the blood go to Y 
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-A. Quite a bit of it was there and then ~t went into Mr. 
Fuller's, and as he came on i:n.to the Doctor's office,-after­
wards when we took him back vou could see the trail where 
he had been bleeding pretty bad. 

Q. You could see a trail of blood to the Doctor's office 1 
A. Yes. 

CROSS EXAMINATION. 

By Mr. James: 
Q. You were almost a block away from where the accident 

happened, when it occurred? 
A. That is correct, sir. 

Q. Were many people on the sidewalk? 
page 61 r A. I imagine 8, 10 or 12 were standing there, 

some -standing by the edge of the curb and some 
by the building. 

Q. Down at Fuller's corned 
A. Yes. 
Q. Between you and County Street, how many people were 

on the sidewalk? 
Q. I imagine one or two. 
A. You were about three-quarters of a block from Cou:llty 

Street, were you not? 
A. Yes. 
Q. There were only one or two people on the sidewalk? 
A. People were walking· along. 
Q. How many people do you think were standing in (ront 

of Fuller's, could you say? 
A. Eight or twelve. 
Q. "\¥here were they standing? 
A. Some were standing on the curb, some standing back by 

the buildings and some on the sidewalk. 
Q. Were any standing by that mail box on the corner? 
A. I could not tell you that, just exactly what position 

they were standing in, but just on the corner. 
Q. Were there any standing by the sign post? 
A. Some people were just scattered up and down the street, 

I cannot tell you their exact positions. 
Q. vYere most of them close to the corner or further away T 
A. There were two ladies standing- back by the building. 

We tried to get them as witnesses but-
page 62 ~ Q. Were any standing right close to the curb Y 

- A. Close, but not right on the edge of it. 
Q. How close to the cclg·e of the curb were they standing! 
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Thomas Allen. 

A. 1% or 2 feet away from it, maybe. 
Q. How could you see past or over these people who were 

standing on the corner there, and see this man when he was 
&truck? 

A. I could see right through the middle of the sidewalk 
that a man was hit there. 

Q. Through them? You were in a direct line with them, 
but were not all of these people in between you and him? 

A. No, some were standing back when the truck hit this 
man, and he went back on the sidewalk. 

Q. You said that a number of people were· standing on the 
corner, some on the curb and some standing back and some 
all along¥ 

A. Yes, like tl1e public do stand on a corner. 
Q. He was 25 feet from the corner back towards Buckroe? 
A. 25 feet from the mail boxes .. 
Q. YOU could see all these people standing there and see 

him? 
A. I saw a man hit but did not know at the time it was 

Murphy. 
Q. What part of the truck hit him? 
A. Some part of the rear of the truck. 

Q. I believe the body of the truck was just a 
page 63 } square box, something like this, (indicating with a 

piece of paper) .. 
A. I don't know. 
Q. Is not that true t 
A. I don't know. It was a red truck. I could not tell 

whether it was a Swift truck or somebody else's until the boy 
came back and iold us. 

Q. Have you looked at that truck since then? 
A. No. 
Q. What kind of a body did it have Y 
A. I don't know; it was a red truck. 
Q. Was it a closed-in body or open body! 
A. I could not tell you that,-a red truck, I knew that, but 

I could not say whether a closed-in-body; I·don't know whether 
it was a Swift & ·Co. truck or whose it was. I did not know 
whose it was at the time. 

Q. You don't remember whether it had a top on it, or 
whether a part of it was open, or if the back was solid or if 
it had posts standing up f 

A. I don't know. It was a red truck, that is all I could 
tell you. I did not make an inspection of it, the truck was 
moving- and going· towards Buckroe. 
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Thomas Allen. 

Q. Did it have any body above the floor, or a flat floorf 
A. I don't know. 
Q. So far as you lmow, it may not have had a body above 

the floor? 
pag·e 64 r A. I cannot tell you its design, or shape or any­

thing like that, sir. 
Q. What portion of it struck him? 
A. The right rear part of the truck; I cannot tell which part 

of that; some part must have struck him, he got knocked back 
a little over the back. 

Q. How far towards the rear of the truck1 
A. I would say probably. four or fiyc or six feet frotn the 

rear of the truck-that is, sir, where it appeared to me to hit 
him. 

Q. Then you think the front part missed him t 
A. I am quite sure it did~ 
Q. Now, if you did not notice the truck any more than that, 

how do you know how fast it was going, if you don't even 
know what kind of a truck. it was? 

A. When he was hit, he was almost down to the C. & 0. 
tracks. 

Q. Almost to the C. & O. tracks? 
A. Yes, when I got there, I was three-fourths of a block 

away, and that is what I figured. 
Q. How far is it from where Mr. Murphy was struck to 

the C. & 0. tracks 1 How many blocks? 
A. A pretty long block in there with intersection of streets. 
Q. How many feet is it from where he was struck to the 

C. & 0. tracks down there-from where you were 
page 65 ~ to the point where he was struck? 

A. It is a pretty long block in there, from Full­
er's corner to the C. & 0. track, a long block, there is no in­
tersecting street coming· in tl1ere; it is longer than other. 
blocks. 

Q. Had he gotten twice as far as yon Iiad when you reached 
the scene of the accident f 

A. I think so. 
Q. Would that be about rightf 
A. Yes. 
Q. In other words, yon walked from Woodward 1s and Wor­

man "s down to tho scene of the accident? 
A. I was not down there. 
Q. ,Vhile yon were going· that far, he went about twice 

that distance 1 
A. He was going well over the tracks down there by then. 
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Thoma,s Allen. 

Q. How fast were you going when you went down there? 
A. I was running or trotting at a pretty good rate. 
Q. How fast were you running? Have you any idea t 
A. I don't know. 
Q. Two miles an hour; four, or five or what? 
A. I could walk four miles an hour: 
Q. How fast do you think you were g·oing down there! 
A. Ten or twelve miles an hour. 
Q. You think you were going ten or twelve miles an hour Y 

A. That is my guess. 
page 66 ~ Q. You think he went about twice that distance? 

A. I think he was running down there by the 
C. & 0. track when I got to the corner. 

Q. Well, now, where was Mr. Murphy when you got to the 
scene of the accident? 

A. Mr. Murphv was coming out of Fuller's Hotel. 
Q. In other words, the accident had happened long enough 

when you got there for someone to have taken Mr. Murphy 
into Fuller's Hotel, and they were on their way back out? 

A. Yes. 

RE-DIRECT EXAMINATION. 

By ].\fr. Kearney: 
Q. I forget to ask you ,vhen yon were on the stand,-or 

when I examined you first, were there any street cars there 
at the corner 1 

A. Yes. 
Q. Did yon see any of them pulling around the corner as 

you got up there? 
A. Yes, there ,vere two cars there. 
Q. ,\There was the first one f 
A. One ,vas right there at the light and one was kind of 

back in the switch. 
Q. You saw two cars there? 
A. Yes. 
Q. When a car makes that turn going from Mallory Street 

into County Street towards Hampton, does it swing any over 
towards the curb on Fuller's side of the street Y 

A. Yes. 
page 67 ~ Q. How far does it swing? 

A. Quite a good swing·, sir; they have a white 
1ine down there to keep automobiles away from the back and 
pedestrians so the back end of cars won't strike them when 
they make the turn, sir. 
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A. Gordon Brown. 

Q. Does the car swing any over that lineY 
A. I think it does, sir. I am quite sure it does. 
Q. They have a sign there warning that a car does swing 

out when it does make the turn? 
A. Yes. 
Q. What is the condition of the street there! Is it graded 

from the car track into the curb line 7 
A. Yes, it is crowned up there, sir, a little higher because 

they have a sewerage system that takes the water from the 
whole block down there, I imagine that is what it is for. 

RE-CROSS EXAMINATION. 

By Mr. James : 
Q. There is also a depression right there close to the cor­

ner on Mallory Avenue where the water comes under the 
sidewalk, is there not, and runs .off? 

A. Yes. 

RE-RE-DIRECT EXAMINATION. 

By Mr. Kearney: 
Q. That pro baby w~uld be how much, do you think? 
A. I don't know. 

By Mr. James : 
Q. That drop is rig·ht at the corner, is it not Y 

page 68 r A. Right in front of F'uller 's, yes. 

Witness stood aside. 

A. GORDON BROWN, 
a witness of lawful age, being first duly sworn, testified as 

-follows: 

DIRECT EXAMINATION. 

By Mr. Montague: _ 
Q. You are a practicing attorney in this CountyY 
A. Yes. 
Q. Did yon have occasion to be in Phoebus on the 18th of 

last Julyf 
A. Yes. 
Q. "\Vere you in the vicinity of what is known as ''Fuller's 

.i 
I 
I 
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A. Gordon Brown. 

Corner'' at t.he corner of County and Mallory Streets in Phoe­
bus Y 
· A. Yes, I was. 

Q. Do you know whether or not you were there about the 
time that some one, whom you afterwards learned was Mr • 
.M:urphy, was injured! 

A. I was. 
Q. At that time, Mr. Brown, how many street cars were in 

the vicinity of Fuller's Corner, that you saw! 
A. About two or three, I f org-et which. 
Q. Where were you standing there Y 

A. I was standing over on Ferris' corner, right 
page 69} by the telegraph pole. 

Q. Did you make any effort to board a street 
cart 

A. Yes. 
Q. Where was the car you tried to board? 
A. Rig·ht on the track by Ferris 's corner. 
Q. Right where the car swings in towards Hampton f 
A. Yes. 
Q. Were you about to board that car? 
.A. No. I was forbidden to board that car. 
Q. Why? 
A. They had some boys' excursion and the car was loaded­

anyway it was a special car which was coming from Buck--
roe g·oing· to Newport News, I think. _ 

Q. What did you do when they refused to admit you to 
the special car 1 

A. I stepped back by the telephone pole on the street cor-
ner. 

Q. What became of the special car f 
A. It went around the corner. 
Q. In the direction of what? 
A. Hampton. 
Q. Did you succeed in getting on a street car 7 
A. I did afterwards. 
Q. ·where did that street car come from? 
A. Right beyond this one, or the second car behind, I don't 

know which, whether it was another e:xcursion car 
page 70} or not-I reckon so. . · 

Q. They came right along together Y 
A. Yes, they came right along together. 
Q. Did you know about a man being hurt across the street? 
A. Not until the street car went around the corner. 
Q. You knew somebody had been hiU 
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.A. Gordon Brown. 

A. I knew somebody had been hit. 
Q. You did not know who it wast 
A. No. . 
Q. Then you went over to Fuller's cornerf 
A. Yes. · 
Q. Did you make an examination? 
A. No,-the other car bad come along- and I wanted to get 

it. . 
Q. You don 1t remember seeing the truck going through? 
A. Yes, I could see the top of a truck going through. 
Q. Was it a Swift & Co. truck! 
A. There ,,~as a Swift & Company truck. I don't know 

whether it was tI1e same truck or not, but I don't think the 
truck stopped; it came on over and kept going. 

Q. Do you remember what the color of the truck was ? 
A . .A yellow truck, I think, I could not swear as to that. 
Q. Are you in a position to say, Mr. Brown, whether or 

not at the time this person was hit, the street car was or was 
not moving around the cornerf 

A. The street car was not-

By Mr .• J amP.s: He stated he did not know until 
page 71 ~ after the car had gone around the corner that any­

one had been struck so he is not in a position to 
say. 

By the Court: Unless I1e knows when he was struck. 

A. I did not know it was Murphy. 

The Court: U n1ess he Imew at the time that someone was 
struck .. 

Mr. James: And t.be only way he could know that would 
be to see it. 

Q. Did you know it f 
A. Yes, the street car was stopped. 
Q. The street car was stopped when you tried to board it1 

of course. 
A. Yes. I don't know when the man was struck. 
Q. But when you learned that the man was struck, as I un­

derstand you, the street car had moved out from in front 
~vooY · 

A. Yes .. 
Q. How long was it after the street car turned the cornP.r 
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A. Gordon Brown. 

so your v1s10n was unobstructed, before you learned that 
somebody had been hurt? 

A. I suppose a ha.If minute, probably, not over one minute, 
anyway. 

Q. Were there many people gathered across the street 
there? 

page 72 ~ A. About fifteen or twenty people, I think. 
Q. Were they there when the street car was out 

of your way? 
A. Yes ; they came up. 
Q. Rig·ht while the street car was moving out of your way, 

or after it got out of your way? 
A.. I don't know; they were there when I got across the 

street. 

CROSS EXAMINATION. 

By Mr. ,James: 
Q. I understand that after this car had pulled away you 

went across the street to Fuller's corner? 
A. Yes 
Q. Then,what did you do? 
A. I walked over to the other street ca.r that was coming 

up. I asked what was the matter over there. They told me 
a man had been hurt. and taken into Fuller's Hotel. I did 
not know it was Mr. Murphy. I did not ask who it was, or 
anything. 

Q. Did you go back across the street 7 
A. Yes, the street car was coming down just at that time. 
Q. Did you go back on the sidewalk? 
A.. No, I don't think so. I went back on the sidewalk on 

the other side. 
Q. When you did get back from trying to board the first 

ca.r-did you ·ever go back down Mallory Street to try to get -
back on to a car i 

A. No. 
pa~;e 73 ~ Q. You never went any further back than the 

:first car. sir? 
A. No. 

Witness stood aside. 
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J.A:ME,S S. HASTINGS, 
a witness of lawful age, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION. 

By Mr. Kearney: 
Q. You are Mr. James 8. Hastings? 
A. Yes. 
Q. Where do you live Y 
A. 2 South Mallory Street, Phoebus, Virginia. 
Q. What is your business, l\fr. Hastings Y 
A. Barber. 
Q. Where is your shop Y · 
A. 2 North Mallory Street. 
Q. Where is that with reference to the confectionery op­

erated by Mr~ Fuller Y 
A.. Next door to it; it is in the same building. 
Q. Then a part of l\fr. Fuller 'H confectionery store is next 

to your place of business? 
A. Yes. 
Q. Do you know of an accident occurring on the 18th day of 

last July in which Mr. Murphy was injured Y , 
A. Yes, I remember the accident. 

page 74 ~ Q. Did you see the accident1 
A. No. 

Q. Where were you at the time? 
A. I was standing just inside the shop. I judge not ovPr 

ten feet a:wav from there. 
Q. YOU were inside? 
A . .Yes. I was inside working with my back toward the 

street. 
Q'. With your back toward the street! 
A. Yes. 
Q. What first attracted your attention there; that there had 

been an accident there T 
A. There was right much commotion out.side, and wl1en I 

turned around I saw people looking toward the street ; the 
only way I knew something· had happened outside, an acci­
dent. 

Q. W11en you looked, liad they gotten Mr. ::Murphy up or 
., was he 'still lying there? 

A. Mr. Murphy was going by Frank's place. Some gentle­
man had him by the arm. 

Q. Was he going in the direction of Dr. Ward's office? 
A. Yes. 
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John Shaub (Shank). 

Q. They had gotten him up from where he was? 
A. Yes. . 
Q. Did you notice blood on the street corner Y 
A. I did at that time notice some blood there and I asked 

what had happened. A colored woman standing 
page 75 } by the side of the walk said a man had been hit 

there. 
Q. You saw the blood t 
A. Yes. 
Q. There is a mail box there on the corner, is there not! 
A. Yes. 
Q. How far towards Buckroe from the mail box was the 

oloodY 
A. I judge around 20 feet. 
Q. How far was it, how close was it to the curb line7 
A. Just one step about; a good step from the curb. 
Q. Was any blood on tbe curbing! 
A. No. sir, I did not see any there. 
Q. Did you look in the street 7 
A. _I looked in the street plenty, because they said a truck 

hit him. 
Q. How far from the curb line was the blood, did you no-

tice? 
A. One step from the curb. 

Mr. Sinnott: No questions. -

·witness stood aside . 

.TORN SHAUB (SHANK), 
a witness called on behalf of the Plaintiff, being first duly 
sworn, testified as follows : 

DIRECT EXAMINATION. 

By 1fr. I{earney: 
Q. State your name, ag·e, and residence. 

}Jage 76} A. John Shaub. 
Q. What is your age1 

A. 44. 
Q. What is your residence? 
A. Hampton, Virginia, 218 Hope Street. 
Q. Do you know 1\fr. M. J. Murphy? 
A. Yes. 
Q. How long· have you known him 7 
A. I would say about three years. 



62 Supreme Court of Appeals of Virginia .. 

John Shaub (Shank). 

Q. Well, now, you were employed there, I believe, in the 
pool room at Fuller's on the 18th of last Julyf 

A. Yes. 
Q. And that pool room is in the same building that is con­

nected with Hastings' Barber Shop; his shop is in the front; 
there is no partition, and th~ pool tables are in the back Y 

A. Yes. 
Q. Were you in the same room with him f 
A. No; I had gone over to the Soldier's Home to see a 

friend, and was in Mr. F'nller 's about one o'clock. 
Q. You had gone over to the Soldier's Home to see a friend t 
A. Yes. 
Q. What time did yon get back°! 
.A. Ten minutes to two. I had to go to the bank and I came 

out before the bank closed. 
Q. Did you learn when you got back that an ac­

page 77 .~ cident had in which Mr. Murphy was hurt had oc-
curred! 

A. Yes·. 
Q. Did you go up to examine the scene of the accident f 
A. Yes. 
Q. Did you see any blood on the sidewalk f 
A. Yes. 
Q. Where was the blood f 
A. I seen it 30 inches from the curb on the sidewalk--! 

would say about 20 feet from the mail box in front of ]\fr .. 
Hastings' Barber Shop I seen blood. 

Q. Did yon see any blood out in the street Cf 

A. No. 
Q. Did you look out theref 
A. There was not any there. 
Q. Did you see blood any closer to the curb line than 30 

inches? 
A. No. It lead from the end of the store into Fuller's. 
Q. Could you track blood from where he had started out 

into Fuller's store f 
A. Yes. 
Q'. Could you track it out of tile store where he went outf 
A. Well, the ·blood was there. I could not say where he 

went out. 
Q. There was a trail 30 incl1es back from the curb and about 

20 feet North of the mail box leading into Fuller's Hotel f 
A. Yes. 

Witness stood aside~ 
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page 78 } WILLIS E. DARDEN, 
one of the Defendants, being first duly sworn, was 

called as an adverse witness by the Plaintiff. 

Questions by Mr. Kearney : 
Q. What is your name, please 7 
A. Willis E. Darden. 
Q. How old are you, Mr. Darden Y 
A. 24. 
Q. Where do you reside? 
A. 4811 Huntington Avenue, Newport News, Va. 
Q. By whom were you employed on the 18th of July last 

year? 
A. Swift and Company. 
Q. In what capacity were you employed by them? 
A. Truck driver. 
Q. Were you down in Phoebns around twelve or one o'clock 

that day with one of Swift and Company's trucks? 
A. Yes\ 
Q. Were you down on business for Swift and Company de­

livering purchases that had been made from them? 
A. Yes. 

Mr. Sinnott: Are you trying to prove whether he is an 
agent of Swift and Company? 

Mr. Kearney: Yes, -we want to prove whether it is his ot 
their truck. 

Mr. Sinnott: We admit he is an agent for Swift 
page 79} and Company and was driving around Phoebus be­

tween twelve and one o'clock on the day of the 
accident. 

Q. All right. When you got away from Fuller's eorner, 
where was the next stop you tnade after that, Mr. Darden Y 

A. At the Quality Grocery. 
Q. At Virginia A venue and North Mallory Street? 
A. I think so. I don't know streets down there we1I. 
Q. That is about how far f1·om Fuller's Hotel? 
A. Not lrno·wing, I would not like to say. 
Q. There is one long block there between Fuller's Hotel 

and the railtoacl track; is there not 1 
A. Yes. 
Q. There is another block-:fhst cbmes Slaughters, Sewell 

Avenu~, ~h.en comes Darlingtonl.. Cumming:sj Taylor, Kelly 
and Virgnna. There ai·e about twe blocks m theref 
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Willis E. Darden. 

A. I don't know. 
Q. You remember coming by Fuller's place, don't you? 
A. Yes. 
Q. You remember seeing· people standing there by Fuller's 

Corner waiting for a street car, and doing other things Y 
A. Yes. 
Q·. How many people did you notice on the corner? 
A. I don't know how many, but a bunch of people were 

standing on the corner. 
page 80 ~ Q. Did you notice a street car there? 

A. Yes, I did. 
Q. How many? 
A. Ther~ was one right in front of the hotel. 
Q. Was there one back of that? 
A. There was one back in the switch. 
Q. There were two cars there Y 
A. Yes. 
Q. You came right down Mallory Street. Is that right? 
A. Yes. 
Q. y OU had been to Carmel's store and made a delivery 

there? 
A. Yes. 
Q. You came down Mallory Avenue, past Howard, past 

· Court Street, pa_st Mellon-did you sfop at County Street be­
fore g·oing across Y 

A. I stopped for the 1ip;ht to go on-the reel light was on,­
I stopped for the light to turn. 

Q. When the lig·ht came on you were stopped on one side 
· of the. street and t.he street car was stopped on the other 
side! 

A. Yes. 
Q'. When the lig·ht came on, the street ear pulled off-the 

street car to Hampton,-and to go back-
A. The street car was still standing when I went through. 

- Q. Diel not the street car start off just as you 
page 81 ~ started offY 

A. No. 
Q. Sir! 
A. TJ1e street car was standing when I went through. 
Q. Had it moved up until the time you passed it Y 

· A. No, sir, it had not. 
Q. Are you positive of that? 
A. Absolutely. 
Q. Do you remember testifying last ·February f 
A. Yes. 
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Willis E. Darden. 

Q. Do you remember testifying that when th~ light ~hanged 
the street car pulled off to go into Hampton and vou pulled 
off to to into BuckroeY .. 

.A. I testified before that it. looked like the street car might 
be getting ready to start as I went through but it was still. 

Q. Did you not testify at the last trial of this case that 
when the street car-when the, light changed the street car 

· pulled out, made the turn into Hampton and you came acrossf 
A. The street car was still when I went through. 
Q. Did you not testify that your car pulled out as you 

pulled out, at the last trial of this ease? 

By Mr. Sinnott: We object. You have asked. hiin--
By Mr. Kearney: I am warning him-I am going t.o con­

tradict. him. I am giving him an opportunity to 
pa~;e 82 } correct tha.t situation. 

Mr. Sinnott: I would rather for him to do it 
than for you to do it. 

Mr. Kearney: I am going to do it. 

Questions resumed by Mr. Kearney: 
Q. Now, Mr. Darden, I give you notice that I am going to 

later ask to have' read to the jury your cross examination at 
tlrn last trial of this case. 

Q. In that examination at the last trial, held in this court,. 
room on March 7, 1939, did you not testify that the street 
~ar moved off when the light ehanged just as you moved 
off? · 

A. No, the street car was standing still as I moved off, and 
when I got even with the street car, it probably moved off 
too. 

Q. You are positive of that? 
A. Yes. 
Q. So there was one street car there standing· rig-ht in front 

of Fuller's Hotel? 
A. Yes. 
Q. And another street car behind it. Do you know how 

many street cars there were there 1 

Mr. Sinnott.: You have asked him that several times.· 

page 83 } A. Two. 
Q. There were not. any automo_biles parked be­

tween the street car and the curb at Fuller's Corner, were 
there? 
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Will-is E. Darden .. 
.. 

A. No, there were noi1e. 
Q. Now, when you came across the street you did not know 

whether that car was going to move np and make that swing 
or not, did yoti 1 . 

A. The car was still--not going; it co1i]d not have made 
the swing. 

Q. The car had been stopped thete for some time waiting 
for the light, as yott were f 

A. Yes. 
Q. Was the street ca.r there when you came up f 
A. Yes. 
Q. And you Jmew when the ligllt changed the street car 

would move. offf 
A. Yes. 
Q'. Did you cut into the curb to give plenty of room for tlle 

car to makethe swingf 
A. No, it has a safety zorte tl1ere. A white line between 

the street and safety zone. 
Q. Here between the curb and the safety Jine f 
A. Yes. 
Q. How close to the curb did yon come? 
A. About 18 inches to 2 feet. 
Q. About 18 inches was as close as you could come to it f 

A. Yes. 
page 84 ~ Q. Y oli don't know anything about llitting Mr. 

M tltphy, do you f . 
A. No. If anybody hit him, I don't know anything about 

it. 
Q. The fo~st lmowledge you had of it was when a man came 

to the Quality Gtocety Store and-when you stopped there, 
five or six blocks away, and told you that you had hit or strttck 
·somebodyf 

.A. Yes. 
Q. Yott cam~ back thei1, after they had notified you f 
.A. I came back to find out who had been hurt. 
Q. You found out that yonr truck had hit him f 
A. No. 
Q'. What did you find out? 
A. I came back and found out. tl1at somebodv said that a 

big, r~d truck had hit a man. ~ · 
Q. You don't know whether it was yours or not, do you f · 
A. No. 
Q. Uo you drf vtj a tr11ck now for Swift and Company f 
A. Yeij. 
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Chauncey Franklin. M r,r:;. H a.rriet W. Elam,. 

Q. Do you drive the same body-only with a different 
chassis, or did they give you a different truck? 

A. I drive all three of them-no special tmck. 
Q. In delivering you have· a special truck assigned to you 1 
A. No. 

Q. Do other drivers have special trucks T 
page 85 r Q. Do other drivers have special trucks? 

A. They chang·e around, whichever one they want 
to send on a route. 

Q. This truck the jury went out to see today has not got 
the same chassis you wer(.l driving on July 18th, has it? 

A. It has not got the same chassis. 
Q~ N o,-the body is the same but the chassis is changed: 
A.. Yes. 

"\Vitness stood aside. 

CHAUNCEY FRANKLIN, 
called on behalf of the Plaintiff, being first duly sworn, testi­
fied as f o1lows : 

Q'uestions by l\fr. Montag;ue: 
Q. You are Mr. Chauncey Fra11ldin, the Deputy Sheriff of 

the County of Eliza.beth City? 
A. I am. 
Q. Was a summons issued for Garrett Carter, a veteran 

mentioned in this case? 
A. Yes. He cannot be found. He is out of the "Facility". 

I made a return on the summons that I could not locate him. 
He cannot be reached. · 

,vitness stood aside. 

page 86 ~ '.MRS. HARRIET W. ELAM, 
called on behalf of the Plaintiff, being first duly 

sworn, testified as follows : 

Questions by l\fr. Kearney: 
Q. What is your name, residence and occupation f 
A. Harriet W. Elam; Court Reporter, Richmond, Virginia. 
Q. Did you report tl1c trial of this case held March 7, 19391 
A. I did. 
O. Will you please rE'acl the cross examination of Mr~ ·wmis 

E. Darden? 
A. I will: (Read as follows) 
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Mrs. HarriP-t W. Elam. 

''CROSS EXAMINATION. 

By l\fr. Kearney : 
Q. Now, Mr. Darden, as you came up to County Street on 

Mallory Street, was anybody with you Y 
A.. No, sir. 
Q. Did you see any street cars at or on Mallory Street Y 
A. Yes, I saw a street car. 
Q·. How many did you see Y . 
. A. I saw one. 
·Q. You heard Mr. Coleman testify that there were some 

behind him. Did you see those? 
· A. No, I did not see any behind him. 
Q. Did you see the street car make a turn in front of you 

as you came upV 
A.. No. 
Q. How far back ~rom the corner was his street car Y 

"A. His street car was right at the corner. 
page 87 ~ Q. Did you see any street car bal.!k about 120 feet 

from the corner Y 
A. Yes. 
Q. So you saw two street ears? 
A. I saw one there and one back down there, at the corner. 
Q. Now, you say there was one standing rig·ht at the cor-

ner? 
A. Yes. 
Q. About how far from the corner was it? 
A. It was rig·ht at the corner; it stopped for the red light; 

and I stopped on the other side for the red light. 
Q. Now, when the light changed, what bec·ame of that street 

car? Did Jt go around the corner? 
A. Yes, 1t started to go around the corner. 
Q'. As it started around! the corner, you started across the 

·street? · ' 
A. Yes. 
Q. And as the car g;oes around the corner, it swings out to 

the left, does it not T 
A. I don't know. 
Q. You saw the white mark, or safety guide for the public's 

protection, to take care of the swing when the car makes the 
turn off of Mallory Street into County Street, ~;oing· towards 
Hampton, does not that back encl of the car swing· out as the 
turn is made¥ 

A. I suppose so. 
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11.f.rs. Harriet JV. Elam. 

page 88 } '' Q. Did it not do. that on this occasion! 
A. I did not see it make the turn. 

Q. Did yon not state that as the light changed it started f 
A. Yes, he closed the door. . , 
Q. Then he started around the corner and you started 

across the street! 
A . .Yes. · 
Q. In order to avoid this swing that that car made it made 

it necessary for you to go close to the curb? 
A. No, there is a line for the safety zone between tbat and 

the curb. 
Q. I know, but you got over that to give the car plenty of 

room, as you swung that corner. 
A. I drove right straig·ht through the safety zone. 
Q. Through the street! 
A. No, through the driving lane, the safety zone and the 

street car. 
Q'. After you got across there, did you see the street car 

:M:r. Coleman was on back some distance? 
A. All I saw was a car. I do.n 't know who was on it. 
Q. l\f oving or-
A. Standing still. 
Q. As you started across the street, this car, wher.e you 

make the turn, as the light clumged the man closed the door, 
and you put your car in gear, and he made the turn going into 

County Street as you were going acr.oss? 
page 89 } A. He was g·etting ready to go when I went 

through. 
Q. I asked you, as the lig·ht changed, the man closed the 

door, and you put your car in gear, and he made the turn 
going into County Street as you were going across. Is that 
right? 

A. Yes. 
Q. And when you got in the middle of the street near the 

light he was moving. 
A. He had just started moving·. 
Q. Now, when you saw thiR car start to moving, you know,· 

it makes a swing as it goes around, does it. not? 
A . .Yes .• 
Q. You cannot afford to run too close to it, can you? 
A. No. 
Q. Yon were giving- him plenty of room to make the swing? 
A. Yes, there was plenty of room laid off by a white line. 
Q. The street bad a track in the center from which that 

car does not move-the cars go on a stationary rail? 
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Mrs. Harriet W. Elam. 

A. Yes. 
Q. When he makes the swing he comes out some distance 

froin the track, does he not¥ 
A. Yes. 
Q. When. the· Iig·ht. c11angecl you saw the man close the door 

and make the motion to go across it just as you started to 
cross the street-did you pull over to let him make the turn °l 

A. No, I pulled rigllt on through. 
page 89 ~ '' Q. When you came up from Mallory Street, was 

a bus in front of Sheehan 's place Y 
A. No. 
Q. Are yon sure of that f 
A. Yes. 
Q. How close did yon stop your trnck, when yon stopped 

for the light, to the sidewall{ T 
A. About four feet; three to four feet. 
Q. When you got ov-er on Fuller's side you think you were 

about two feet f roni the curb T 
A. It was nearer than that becanse of the street car. 
Q. Then you pulled in towards the curb Y 
A. No, I did not. I went right straight in. 
Q. How do you mean, you went rigl1t straight in, J\fr. Dar­

den? 
A. Between the street car and the safety zone t11ere is 

about twelve feet, and I went right straight through. 

(Note: The attorney took a piece of chalk and made a 
diagram on the floor.} 

Q. You see, here is Fuller 1s Corner. You say that. wl1en 
you came to a stop over here at this point you were. about 4 
feet from this point to the right-hand side of the curb Y 

A. Ai:>proximately 3 or 4. I don't know exactly. 
Q. When you got over there, you think you were between 

2 and 3 feet Y 
A. Yes. 
Q. So you did come across at some angle, did yon notY 
A. I went right. straig·l1t through. 

A. I understand von did not. maTrn anv turn to 
page 90 } go right or ''left, brtt you saw the car, ancl SAW the 

man close the door, wllen the lip:11t cllanged, and 
s·aw him making arrangements to go ahead Y 

A . .Yes. 
Q. When yon got in tiie center of the street you saw him 

movet· 
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A. He just started to move when I went through. 
Q. And you knew how the back end of the car swings out-­
A. It does not swing over the white line. 
Q. I know, but it does swing ouU 
A . .Yes. 
Q. And you were giving him plenty of room Y 
A. No, because the lig·ht was what I went by-he had plenty 

of room. 
Q. You ga:ve l'iim plenty of room Y 
A. He had plenty of room. 
Q. You still tell the jury you did not pull over at all? 
A. No. I did not pull over at all.'' 

Witness stood aside. 

Plaintiff rests: 

page 91 ~ By Mr. Sinnott: May it please the Court, at the 
conclusion of Plaintiff's evidence, the Defendant, 

by Counsel, moves to strike the evidence of the Plaintiff, and 
for these reasons : 

First: There is no evidence of primary negligence here. 
It is here shown that the truck of the Defendant was travel­
ing down the street; traveling on the main portion of the 
street. There is no evidence that he ever got on the side­
walk; there is no evidence to contradict that he was traveling 
along on the rig·ht-hand side of the street, and there is no 
evidence of primary neg~ligence- because that truck had a 
perfect right to travel down that street. On the contrary, it 
is shown by the evidence of the Plaintiff that Plaintiff was 
guilty of contributory neg·ligence as a matter of law. It is 
shown tliat he was standing so close to the edge of the curb, 

, that, according to his own evidence, he was struck by the truck, 
which was traveling as he had a right to travel, in thP por­
tion of the street set aside to him. 

There is in effect. an ordinance of the City of Phoebus pro­
viding that trucks shall drive as near as practicable to the 
right-hand side of the street. There is no evid,mce that he 
was travelling on the ~idewalk, but there is evidence that 
he was travelling as near as practicable to the right-hand side. 

We ask the Court to strike the evidence of the Plaintiff. 
The Court: Motion overruled. 

page 92 ~ :M:r. Sinnott: Exception noted. 
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TESTIMONY ~..,OR THE DEFENDANT. 

WARREN COLEMAN, 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Sinnott: 
Q'. Please state your full name? 
A. Warren Coleman. 
Q. Your age? 
A. 27. 
Q. What is yo11r occupation? 
A. Bus and street car operator. 
Q. I will ask you if on the 18th clay of .July last you wit­

nessed an accident at or near the intersection of County and 
Mallory Streets in which the Plaintiff was involved? 

A. Yes. 
Q. What were you doirig at that time? 
A. Operating a street car. 
Q. What street car were you operating? 

A. A Virginia Public Service street car. 
page 93 ~ Q. What line was it! 

A. The main line that ran to Phoebus at that 
time. 

Q. Were you on the front of that car? 
A. Yes. 
Q. Was your car moving or standing still at the time of 

this accident? 
A. Standing· still. 
Q·. How far from the corner was it? 
A. Approximately 150 feet. 
Q. Which way were yon headed? 
A. Towards Newport News. 
Q. On Mallory Street? 
A. Yes. 
Q. And approaching County Street? 
A. That is rig·ht. 
Q. l will ask you if you witnessed the accident at the cor-

ner? · 
A. Yes. 
Q. Did. you see this truck of Swift & Company? 
A. Yes. 
Q. Where was it wl1e11 you first saw it? 
A. On the opposi tc side of the intersection on Mallory and 

0.ounty Street. · 

.1 
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Warren Coleman. 

Q. · The intersection beyond you f 
A . .Yes, on the opposite side. 
Q. Was it standing still or moving! 

Q. .Standing still. 
page 94} Q. Do you know in· what position in the street 

it was, with reference to the right curb, in the· di-
rection in which he was traveling! 

A. What do you mean Y · 
Q. Was it close to the curb or between it and-
A. I did not pay mu~h attention to that. I would not like 

to say. · 
Q. How close to the corner was he? 
A. I did not pay any particular attention to that. 
Q. You say he was standing still? 
A. Yes. · 
Q. Is there a red light on that corner f 
A. Yes. 
Q. I mean a signal light f 
A. Yes. 
Q. At the time you saw him, when · he was standing still, 

was the red lig~t against him, _or green 'light with him Y 
A. The red lig·ht was against him. 
Q. And he was standing still? 
A. Yes. 
Q. Did you see the light change to green f 
A. Well, I saw it after it turned. I was not watching it 

when it turned, but aftenvards' I saw it. 
Q. What did the truck of Swift & co·mpany dot 
A. Proceeded on towards Buckroe. 
Q. Vv as the gr.een light with him when you saw him pro­

ceeding· on? 
page 95 ~ A. Yes. 

Q. Did you notice about how fast he was travel-
ing· there? 

A. 8 or 10 miles an hour. 
Q. Your car was facing· his truck and you were going to­

wards Buckroe? 
A. ·No, I was going in the other direction. 
Q. Oh, he was going towards Buckroe and you were going 

in the opposite direction-you were facing each other Y 
A. Yes, we were facing each other. 
Q. Did you see him cross the intersection T 
A. Yes. 
Q. ,Just describe briefly what you saw after he crossed the 

intersection- · 
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Warr en 'Coleman . 

.A.. Well, I was noticing the truck, and jnst after he passed 
the intersection I saw a pair of feet come off the curb, and 
after the truck went by I saw a man get up out of the gutter, 
turn around several times, apparently dazed; a man caught 
him by the arm and they went in the drug store. 

Q'. When yon saw the man he was lying in the gutter Y 
A. Yes. 
Q. Did you see that man that was lying in the gutter make 

any movement before this accidenU 
A. Not any more than I saw his feet under the truck. 
Q. Did you sec him wave at anybody or anything like that t 
A. No. 
Q. Did you see him when he was standing on the. side­

walk! 
page 96 ~ A. There were several people standing on the 

walk. I did not pay any particular attention to 
who they were. I did not know anyone there. 

Q. You say you saw a man's feet under the trnckf 
A. Yes. 
Q. After the truck had passed where was the man lying! 
A. In the gutter right by the curb. 
Q .. Did you see the truck come in contact with him Y 
A. No, sir. 
Q. Where was the f ron't of the truck when yon saw those 

feet under the truck? 
A. The front of the truck had passed him. 
Q. And l1e was at that time lying in the gutter °l 
A. Yes, after the truck passed him. 
Q·. After the front of the truck passed him? 
A. When I first saw him his feet were about the midway of 

the truck. 
Q. When the truck passed him, where was he lying°! 
A. Lying in the street in the gutter. 
Q. Have you any interest. in this case one way or the other f 
A. No, sir. 

CROSS EXAMINATION. 

By Mr. Montague: 
Q. Mr. Coleman, there is no question in yonr mind about it 

being Swift and Company's truek there that had this acci­
dent wl1en Mr. Murphy was injured, is there f 

A. Did I notice it was a Swift and Company truck! 
Q. Do you know it was Swift & Company"sf 
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ff! arr en Coleman. 

page 97 }- A. At the time I did not; I knew it was a big 
red truck. · 

Q. Do you recognize: t.his boy as being the driver? 
A. No. 
Q. You afterwards learned that the truck was a .Swift & 

Co. truck? 
A. Yes. 

RE-DIR,ECT EXAMINATION. 

By Mr. Sinnott: 
Q. Did that truck stop when you saw that man out in the 

street? 
A. No. 
Q. What did it do? 
A. Kept going. 
Q. Fast or slow? 
A. Same rate of speed. 
Q. What was that? 
A. A speed of around 10 miles an hour. 

RE-CROSS EXAMINATION. 

By :Mr. Montague: 
Q. The point I want to clear up is, the bip; red truck you 

sa.w come in contact with Mr. Murphy was a Swift and Com-
pany truck? · 

A. I did not say that; I said it was a big red truck. 

By Mr. Sinnott: Ho said h~ later learned it was ~Swift and 
Company's truck. 

A. Not from seeing· the truck; it was just mouth to month 
information. 

By Mr. Sinnott: We object to that and ask the 
page 98 ~ Court to direct the Jury to disregard that. 

The Court: What he afterwards learned is not 
evidence. 

By Mr. Montague: 
Q. You did see a large red truck, regardless of whose red 

truck it was, come in contact with l\fr. Murphy on the 18th 
day of last .July at the corner of County and Mallory Street 
in front of Fuller's Hotel in Phoebus? Is that right? 
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Warren 'Coleman . 

.A.. Well, I don't remember the date; if that is the right 
date, that was it; I don't remember the exact date. I did not 
pay attention to that. 

Q. Was it between twelve and one o'clock or thereabouts? 
A. Yes. 
Q. Now, as I understand it, you were back about 150 feet 

from the corner of County and Mallory Streets? 
A. Yes. 
Q. Were you sitting or standing in the cab of your street 

car? 
A. Sitting. 
Q. Did you notice another street car ahead of you when the 

light was red at the corner there about opposite ·Fuller's 
Hotel? 
· A. There was no street car there. 

Q. I mean at the time the truck was halting or standing 
still on the red light on Mallory Street-there was 

page 99 ~ no street car ahead of you. with either anybody in 
it or not? 

A. It was ahead of me but he had tumed the corner. He 
was out of my sight. 

Q'. He was out of your sig·ht when the light turned green 
and the truck came through the intersection? 

A. Yes. 
Q. Are you sure about that? 
A. Positive. 
Q. So there was not any street car still standing tl1ere at 

the time, Mr. Doleman, when Murphy aucl the red truck had 
·this accident? 

A. No, sir. 
Q. That had been ahead of you but it lmcl turned¥ 
A. He had made a rigllt turn out of my sight. 
Q. It lrnd made the turn on the green and before the reel 

light stopped tl1e truck? 
A. Yes. 
Q. So the only tl~ing then that obstructed your view of 

such obstacle as the truck itself gave, between you and ]\fr. 
Murphy-was the truck itself! 

A. That did not ol)struct. my view in any way. 
Q. I mean-let us take this situation-you were on a street 

car 150 feet down the street and l1ere is a truck 150 feet 
away and you were standing in your cab-

.A. No, I was sitting in tl1e cab. 

I 
"i 
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Warren Coleman. 

Q .. Sitting in the cab of that car and you testi­
page 100} fled on direct examination that Mr. Murphy did 

not get in front of that car but came into the side 
of it 1 In fact, you did not see him, you just saw feet. Is that 
right? 

A. Yes. . 
Q. I say, what you did observe was only obstructed by such 

obstruction as the truck itself made? 
A. The truck's body is three feet-not less than three feet 

-from tbe ground. There is a plain view from where I was 
sitting. You can see it as plain as day underneath there. 

Q. The top of the tn1ck was hig·her. 
A. It obstructed the view of. Mr. Murphy's body but not his 

feet. 
Q. The truck would have obstructed your view of Mr. 

Murphy from where you were, ex;cept his feet? 
A. Right. . 
Q. The only part you could see of Mr. Murphy was his feet f 
A. Yes. 
Q. You observed that from a standing position in the street 

car? 
A. No, I was sitting. 
Q. You were in a sitting position in the street car and as 

you looked, you could not see around this way, but you saw 
llis feet under the truck f 

A. Yes. 
Q. I am going· to ask yon to place these little toy automo­

biles in the positions t.he truck and street car were. 

(The witness placed them.) 

pag·e 101 } Q. You have placed these { toy cars) almost 
headon-were not thP. truck and street car fur-

ther apa.rt than that. 
A. Something· like that. 
Q. l\fore like this? ("!\,faking· tl1em slig·htly further apart). 
A. Yes. . 
Q. You only saw his f<?et, and from that angle, the only 

view yon had or bis feet is suc.b a view as you were able to 
get by seeing underneath the truck? 

A. Yes. 
Q·. There is no wa.y yon ca.n see over or arou}!d the truck? 
A. Yes. 
Q. It. was a solid, closed truck was it noU 
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A. Yes. 
Q. We will say this is the curb here,-hif, body was found 

-you saw it in the street underneath the car-lying in the 
street? 

A. Yes. 
Q. Could yon tell he was bleeding then f 
A. No, sir. I did not pay any attention. 
Q. You don't know whether he was bleeding or not f 
A. No. 
Q. How long was he down ·f Did you see him get up or at­

tempt to get up, rub his eyes and attempt to look at the truck f 
A. He got up under his own power; turned around two or 

three times apparently dazed, wiped his face as you have de­
scribed, then a man grabbed him by the arm and 

page 102 ~ went in the drug store. 
Q. How long was I1e down there Y 

A. Not longer than lie could get up. 
Q. He got right up Y 
A. Yes. 
Q. Did he fall down again after he got up f 
A. I would not like to say. 
Q'. Not that you know off 
.A. No. 
Q. Did you try to attract the truck driver's attention by 

halloaing to him, or making a signal that he had hit some­
body when he came by your car f 

A. No, sir. 
Q. Did you take a look to try to recognize him f 
A. No, sir. 
Q. He was not going·· very fast,-8 or 10 miles an hour r 
A. That is right. 
Q. You did not try to intercept him f 
A. No, sir. 
Q. Did yon, when he came by, notice the name on the truck r 
A. No, sir. I did not pay any attention to tlle truck; I was 

looking at the man after he I1it him . 

. RE-DIRECT EX.A.MINATION. 

By Mr. Sinnott~ 
Q. Did you have a good, clear view of the truck as it came 

down the street, Mr. Coleman f · · 
A. Well, I would Jiave had, if I had been looking at it, but 
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Ofrard ChaJnbers, Jr .. 

· I was not paying any particular attention t~ the 
page 104 ~ front of it. 

. Q. Did you see that man come in contact with 
the. truck'? . . . . . 

A. No more than his feet. 
Q. And where were his feet with reference to the truck when 

you saw him? . 
A. They were off the curb in the street. 
Q'. With reference to the front or. rear of the truck T 
A. In the rear of the truck. 
Q. How did anybody contact you in reference to this case? 

I believe you did not stop, did you? . . . 
A. I was already stopped when it happened, but I did not 

stop to investigate it. I was .notified at the car barn. 
Q. By -whom? . 
A. A dispatcher, Mr. McAllister. 

. Q. Do you know how he got the information? . 
A. It has been almost a year ago. He said a Phoebus of­

ficer got the number of my street car and called him. 

. GIRARD CHAMBERS, JR., 
a witness of lawful age, being first duly sworn, testified as 
follows: 

DIRECT EXAl\fIN.ATION. 

Bv. Mr. Sinnott: 
·Q. You are Mr. Girard Chambers, Jr., are you not? 
A. I am. 

Q. What is your occupation f 
page 105 ~ A. Civil Engineer. 

. Q. I will ask you if you, at our request, drew 
this sketch of the intersection of Mallorv and Countv Street? 

A. Yes. ~ · 
Q. ,Vhat is the width of Mallory Street from curb to curb? 
A. 40 ·feet. 
Q. In front of Fuller's Hotel, what is the width of the 

curb there? 
A. 6 inches. 
Q. What is the height of itT 

. A. 6 inches. . . 
, Q. Doe.s that represent tl1e situation there, showing the 
double car track coming on Mallory Street and turning on 
County Street? 
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~irard Chambers, Jr. 

A. Yes. 
Q. These marks here tha.t I have marked with the figure 

"1", what do they repr~senU 
A. They are lines or marks placed on the pavement­

painted on the pavement to represent where a street car, in 
turning the corner, would cover .the space from the track to 
that mark. 

Q. And what is the width from the edge of this safety zone 
over to the curb? 

A. It is approximately 11% feet; it varies, because the 
car track is on a-

Q. It is approximately 11% feeU 
A. Yes. 
Q. That is the safety zone T 

A. It is more of a clearance zone than a place 
page 106 ~ for passengers. 

Q. You mean for street cars to clear? 
A. Yes. 
Q. The traveling portion of the street for motor vehicles 

is between there and the curb in front of Fuller's Hotel? 
A. Yes. 
Q. How is the street there? Practically level 1 
A. There is a slight rise in the center. 
Q. A slight rise? 
A. Yes. 

Mr. Sinnott: The Defendant introduces this map in evi­
dence marked "Defendant's Exhibit No. 1". 

CRQSS EX4-l\iIINATlON~ 

By Mr. Kearney: 
Q. (Looking at the map.) This is the double track back 

here,-here is Fuller's Hotel in here? 
A. Yes. 
Q. Then tl1is is what we call the switching track here? 
A. Yes. 
Q. You say this line is put in here so when a car makes a 

swing it comes out here? 
A. Yes. 
Q. What distance is it from that point to the curb? 
A. Six feet. 
Q. So that car,. when it swings on this curb, swings out at 

least six feet °l 
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page 107} 

A. No. 

Warr en Coleman. 

A. Yes, but I do not know the exact swing, 
Q. You don't know whether it comes past that, 

or not, do you Y 

Q .. Just that line put there to warn all pedestrians and 
drivers that the car is going to swing around there! 

A. Yes. 
Q. And it will swing! 
A. Yes. 
Q. It is not a safety. zone but a warning that when the car 

comes there it will swing out in that direction 7 
A. Yes. 
Q. And whether it com~s over that line or not, you don't 

know? 
A. No. 
Q. There is a crown on this street; this drains from there, · 

and when it comes down the slant, it comes this way on both 
sides? 

A~ Yes. 

RE-DIRECT EXAMINATION. 

By Mr. Sinnott: 
Q. What is this little figure in the center? 
A. I have put that there to indicate a stop light. 

Wi tnP-ss stood aside. 

WARREN COLEMAN 
recalled to the stand : 

RE-DIRECT EXAMINATION. 

Bv Mr. Sinnott: 
·Q. Mr. Coleman, I show you a map or sketch of Mallory 

Street and County Street. Here is the intersection-marked, 
"Exhibit (Defendant) No. 1 ". Will you use that 

page 108 ~ green toy vehicle as your street car and place it 
where it was when you were stopped when yon 

saw this thing? · 

(Note: Witness placed it on the sketch.) 

Q. Now, mark this as a figure ''2" where the front of your 
car was stopped. 
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Warren Goleman. 

A.. .A.II right. (Marked with figure 2.) 
Q. About how-Jar from the ·corn~r was it Y 
A. Approximately 150 feet.. · · · · · 
Q. 1Now,·sir, I am-handing you this other· toy vehicle and 

ask that you let it represent the red truck that you saw. What 
was the position when you first saw it 1 Do you understand 

, this mapt 
A. Yes. It was in the foterse"Ctidn ilpparently straight bu~ 

I don't know as to any angle or· any degree- · 
, Q.· Mark it with a figure "3 "-the front of that little toy 
vehicle .. 

Mr. :Mqntag,ie: We .object to that· because witness stated 
he does not know in what position-

:M:r. Sinnott: He said it was standing this way. 

Q. Mark with a figure 3 where the front of that truck was; 
that red truck that you .saw .. 

( . . i_~ • ·_. 

(Note: Witness ~arked it.wi~h a ''3".) 
. . 

· Q. ;Now,.when the street car in wbich you were,. 
page 109 ~ was standing (tbere at fig'Ure 2), I believe you said 

the red light was .on f 
A. Yes. . 
Q. And when the front of this red truck was at figure 3, the 

red light was on °l . 
A. Yes. 

· Q. Then, sir, will you illustrate to the Jury what happenedt 
I believe yo1:1 stood still_ all the while f 

A. Yes. 
Q. Jllnstrate what happened. . 

. A .. Well, the truck came across here, proceeding towards 
Buckroe. When .it got approximately along· here, (the mail 
};>ox is not on here, is it, Mr. Sinnott?) Say right here, three 
feet past the mail box, I saw those feet come from the curb 
under the red truck. 

Q. Mark.with a figure "4"~ .where you saw those feet. 

(Note: Marked .with a ''4".). 

Q. That is about the center of the truck, I believe you said 
you saw itf . 

A. Yes.. · 
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Warren Colernan. 

Q. Could you tell about how close the truck was to the 
curb in front of Fuller's Hotel? 

A. No, sir. 
Q. Was it jammed up against the curb-flush with the curb, 

or out in the streeU 
A. It could not be flush with the curb, because 

page 110 ~ the feet were off the curb. 
Q. Could you give an estimate of how far off 

the curb it was? 
A. 2% feet. 
Q. That was the time you saw the feet out there? 

, A. Yes. 
Q. You saw the man's feet lying in the street? 
A. They were walking when I first saw them. 
Q. Then did you afterwards see the feet belonging to the 

same man lying in the street? 
A. I cannot say that because I did not see his face. 
Q. As I understood you, when you saw them, this truck 

was 2% feet from the curb, you saw somebody's feet walk 
into the street? · 

A. Yes. 
Q. Then the truck passed and you saw the man lying in 

the street? 
A. Yes. 

RE-CROSS EXAMINATION. 

By Mr. Kearney: 
Q. How many steps did you see this man walk down the 

street¥ 
A. I could not say. 
Q. Did you see him take more than one? 
A. (No answer.) 
Q. You said you saw him walk in the street? 
A. I said I saw him walk off the curb. 
Q. You saw him when he left the curb? 

A. Sure. 
pag·e 111 ~ Q. How many steps did he take. 

A. I would say he had approximately taken 
two. 

Q. Was he walking right straight across the street? Could 
you tell from the man's feet which way he was walking! 

A. No, sir. 
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Warren Coleman. 

RE-RE-DIRECT EJXAMINATlON. 

By Mr. Sinnott: 
. Q. When he left the curb you saw him as the front of the 

truck passed him t 
A. Yes. 
Q. I show you this sketch marked by a figure "1"; it has 

been testified that this mark represents the swinging space 
of the street car as it goes around here. 

A. Yes. 
Q. To go around there do they go beyond that 7 
A. No. 

RE-RE-RE-CROSS EXAML~ATION. 

By Mr. Kearney: 
Q. How far do the cars swing Y 
A. They swing the distance of the line. 
Q. About how many feet would you say that would be from 

the track? ' 
A. I don't know. I would say 2% to 3 feet. 

By Mr. Sinnott:-
Q. You see where the figure "1" is marked there 1 
A. Yes. 
Q. See this mark-is there a safety zone on the opposite 

side? 
A.. Not this close to the intersection; it is back 

page 112 ~ further between this and the double track, there 
is a safety zone. 

Q. So you. have .a niark, with dotted lines, where the safety 
zone is-app1.-oximately where it is. · 

A. That is taking up right much territory; I could not say 
exactly where it is, but there is one over there. 

Q. Cannot you tell us approximately where it is, marked 
with a dotted line¥ 

Note : The witness marked and put a :fig-ure 5 where the 
safety zone is, opposite the figure 1. 

A.. The safety zone is over there; whether that is exactly 
right or not, I don't know. 

Q. That is the approximate position, is it not? 
A. I think so. 

Witness stood aside. 
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W. R. PHELPS, 
a witness of lawful age, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION .. 

By Mr. Sinnott: 
Q. What is your name, age, residence and occupation! 
.A.. W. R. Phelps. 

By Mr. Kearney: I object to this witness testifying. He· 
has been in the court room ever since we started; or at least 
has been in a long time. 

By Mr. Sinnott: He is a new witness, just come 
page 113 } in. 

The Court: To what is he going to testify! 
Mr. Sinnott= He is going to testify as to the over-hang of 

the wheels. 
The Court: If he has ·blueprints-
Mr. Kearney: They asked to haye the witnesses separated 

this morning. We object to his testifying. 
The Court: I did not know he was a witness. 
Mr. Kearney: I did not ]mow he was a witness. 
The Court: He is not testifying to anything that any other 

witness has testified to. 
l\Ir. James: It has nothing to do with what happened at 

the scene of the accident. 
The Court: Motion overruled. 
Mr. Ke-arney: We note an exception. 

Q. l\fr. Phelps, will you please state your full name! 
A. W. R. Phelps. 
Q. Where do you live? 
A. Hilton Village. 
Q. What is your business? 
A. Manager of the Tire Department, Newport News Au­

tomobile Service. 
Q. How long have you been in that business? 
A. I have been in it since 1919 but I have onlv been with 

the Newport News Automobile Service since 1936. 
Q. You are Manager of the Tire Department? 
A. Yes. 

Q. I will ask you if you replaced some tires on a 
page 114 }- Chevrolet truck about three weeks ago for Swift 

& Company? 
A. We replaced the chassis. 



86 Supreme Court of Appeals of Virginia. 

W.R. Phelps. 

Q. What is thaU 
A. New tires, new wheels, with the exception of the body, 

it is an entirely new truck-the body was remoyed from an-
other Chevrolet truck. · 

Q. The body that was removed was from the truck involved 
in this accident last July, is it not t 

A. I am reliably informed it is the same truck. 

1\fr. Kearney: We object to that. He does not lmow. 
The Court: He only knows what he was told-connect it 

up~ 

Q. It was about three weeks ago f 
A. Yes .. 
Q. You changed the chassis? 
A. Yes, that is right. 
Q. You changed the chassis and put the old body on a new 

chassisf 
A. That is correct. 
Q. That was three weeks ago f 
A. Yes. 
Q. On a Chevrolet truck f 
A. Yes. 
Q. I will ask you if yon viewed it today, at our request, at 

the· intersection of Mallory and County Street in front of 
Fuller's Hotel? 

A. Fuller's Hotel, I did. 
page 115 ~ Q. I ask you if that truck, with the cliassis that 

was on there at the time you exchanged it,-I will 
ask you how far the over-hang of that body was from over 
those wheels 6l 

By Mr. Kearney: I object. Is this. man a tire man Y I un­
derstood him to say he is. 

The ·Court: I am not going to let him testify to anything 
he does not know. If he !mows what the over-hang of the 
truck was before its alteration, he can testify to it. 

Witness: I have been equipping tl1e old truck with tires 
for many years. 

Mr. Kearney: We don't think putting tires on it has any­
thing· to do witl1 that. I thought they were going to put on 
a man who knew something about the chassis. 

Q. Please state, l\fr .. Phelps, if you saw the chassis on that 
truck! 
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W. R. Phelps. 

A. I saw the chassis and it was changed in our place of 
business. 

Q. I ask you on that truck, before you changed the tires, 
wheels, etc., and put the body on it, what the over-hang of 
that body was over the tires on that truck? 

A. About 1 % inches on each side. 
Q. I will ask you if the right wheels of that truck were flush 

with the curb, right straight up against it-how 
page 116 ~ far could that truck body overhang on the curb? 

A. 1112 inches. 

CROSS EXAMINATION. 

By Mr. Kearney: 
Q. How wide is this chassis? 
A. The body of that truck Y 
Q. I am asking you about the chassis Y 
A. The over-all of the tires? 
Q. Yes. 
A. Do you want the old, or the new one first? 
Q. I want the width of the chassis of the present truck. 

The Court: We have not tho old one ; we have the new 
truck here. 

Q. "'\Ve ar·e ref erring now to the old one. · 
A. The width of the new one, l\Ir. Kearney, is 82.81 inches. 
Q. We are talking- about the old one now. 
A. The old one was 78.16 inches .. (Referring to records.) 
Q. So the chassis on the new truck, or the chassis on the 

truck now in use is 4 % inches wider than the chassis that was 
on the old truck. Is that right? 

A. Correct. 
Q. Where do you g·et those fi.g'Ures from? 
A. Vv e have that data to determine this. 
Q. Where are the data books 1 
A. Over here, sir. 
Q. Will you let me see them, please, sir¥ 

A. Yes. The way we determine the length of 
page 117 ~ the truck, I measured both of those trucks my-

self. 
Q. ,Vhere is the old chassis now? 
A. At the Automobile Exchange, in the Used Car lot. 
Q. You mean the Newport News, Automobile Exchang·e? 
A. Yes. 
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W. R. Phelps. 

Q. ·when did you measure that last·? 
A. About 1 :30 P. M. today. 
Q. When did you measure this other chassis,-the new one t 
A. I measured the new one just like the other one, at 1 :30 

today. 
Q. The old body that was taken from the truck involved in 

this accident, you measured that today at 1 :30, and the pres­
ent chassis on which this body now is, you likewise measured 
that at 1 :30 today¥ 

A. Well, I measured one exactly like it. I did not measure 
Swift and Company's truck today. 

Q. You never have measured Swift ~ Company's chassis? 
A. I measured one exactly like it. 
Q. But the one· involved in this accident, you did not meas­

ure it? 
A. I measured that day, the old one. 
Q. Did you measure the body of the old truck today t 

· A. I did not. 

Mr. James: You are asking him about the chassis-not the 
body¥ 

Mr. Kearney: I know what he i::; trying to do. 
page 118 ~ He is saying he measured one like it. 

Q. Did you measure the chassis that was on the truck on 
,July 18, 1938 f 

A. I measured that today. 
Q. Now, did you measure the body that was on the old 

chassis on July 18, 1938; did you measure that body today¥ 
A. I did not see it today. 
Q. Have you ever measured iU 
A. Yes. 
Q. When? 
A. When in our shop being painted and new repairs put 

on it · 
Q. What did you say your position is f 
A. Manager of the Tire Department. 
Q. What do you have to do with the chassis of automobiles? 
A. The service department and my department work to-

gether. 
Q. You have a department for each of these services t 
A. We had to make alteration to this particular job to ac­

commodate larger tires we put on the chassis. 
Q. How much larger were the tires on this here present 

chassis than on the chassis you had on the old one °l 
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W. R. Phelps. 

A. The old tires were 32 .. 6 high pressure, 8 ply on a 5 inch . 
rim, and each tire loaded radius 7 .16 inches. 

Q. How about on the present chassis? 
A. On the present chassis 65.16 tire on a 6 inch rim and 

loaded rim 7.65 inches. 
Q. So tlm t would make this tire how mueh 

page 119 ~ wider than the There would be a difference be-
tween 65.16 and 32.65 .. 

A. 49 /lOOths of an inch. 
Q. Your new rim is how much wider than the old rim? 
A. One inch wider. 
Q. The rim of this chassis is one inch wider than the old 

rim? 
A. Yes. I will give you the specifications on that. From 

center to center of the outside tire on the old truck is 71 
inches. 

Q. What are,-reading from where¥ 
A. From the measurements I took. 
Q. When did you write that "Statement up 7 
A. Today. · 
Q. On the new truck the chassis is 75 inches center to cen­

ter of the outside tires. 
Q. On the new one 75 and the old one is what? 
A. 71 center to center on outside tires. Now, the over­

all width of the chassis is one-half the width of the tire in 
addition to that. 

Q. This would make that truck 6 inches from en~ to end of 
over-all wider than the other? 

A. No, not 6 inches. 
Q. How much would it make t 
A. 4.64 inches. . 
Q. Are you allowing· anything there for the difference in 

your rim? 
' A. That is 2.32 for eac.h side of the truck; that 
page 120 } includes the rim by actual measurement. 

Q. Can you show me? 
A. Yes. 
Q. Sho,v me the other measurements you have on that. 

Where did you get them from? 
A. I took them from tl1e truck. I measured the truck. 
Q. But you did not measure the truck that was in the ac­

cidenU 
A. I did today. 
Q. You measured the chassis but not the body .. 
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W. R. Phelps. 

A. No, I did not measure the body; I did not see the truck 
today. 

The Court: Y911. testified you measured the truck today. 
·witness: I measured it when I was looking over the job 

in our shop. 

Q. What is the fmthest part of this present truck the tire 
is on! 

A. The tire is slightly wider than the body, than the bottom. 
Q. How much wider t 
A. Nearly a half inch. 
Q. Then the overhang· on it, on the other, must have been 

two inches .. 
A. Between one and a half and two inches. 
Q. Now, was not the rim that goes around the body there 

about four inches, was not that the overall T 
page 121 ~ A. That is included in the 81 inches. 

Q. Was not that the overhang on the truck, that 
rim that went around there? 

A. That is approximately the overhang. 
Q. It is? · 
A. The overhang of the body is the ridge at the bottom of 

the body. 

RE-DIRECT E,XAMINATION. 

By Mr. Sinnott: 
Q. Let me get this clear: ·what was the overhang of the 

body on the old chassis over the wheels? 
A. Between 1 % and 2 inches. 

By Mr. Kearney: Approximately. 
Witness: I would not say it is. There might ·be a slight 

variation-it might be a half inch fnrlher out. 

Q. The widest part is the back f 
A. The only difference in width would be the fender and 

bumper a half inch beyond that little rim. 
Q. These wheels are not the front wheels f 
A. The front wheels are in from the rim. 
Q. "What is tl1e difference from the center to the front 

wheelsT 
A. The front wheels are approximately the same distance 

apart as the center of the two rear wheels. 
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M~ J. M'll,rphy. 

Q. Can you tell us what it is? 
A. Approximately 70 to 71 inches as to the front wheels, 

and that applies to both trucks. 
page· 122 ~ Q. So that back wheels of the truck were out 

some 10 or 12 inches-some distance from the 
front? · 

A. Not that much, no. 
Q. You said it was 70 to 71 inches. How far do you say 

the back wheels are? 
A. 82.-or 81 inches. 
Q. 10 or 12 inches. 
A. 9 or 10 inches. 
Q. 70 from 82--
A. 71 from 82 is 11. 
Q. 11 or 12 inches. 
A. That is right. The front wheels are not that much but 

the back-

The Court: On each side-

A. The large tires are installed on the rear of the truck, it 
increases the width of the rear over the front. 

Witness stood aside. 

l\f. J. MURPHY recalled. 

RE-CROSS EXAMINATION. 

By Mr. Sinnott: 
Q. Mr. Murphy.:. Here is a sketch marked '' Exhibit-De­

fendant No. 1", of the scene of the accident. Do you recog-
nize the situation there, sir? . 

A. This is Fuller's Corner and this is the barber shop? 
Q. No, the whole thing is by Fuller's Hotel. 

Q. Now mark with an X-mark where you were 
page 123 ~ standing when you were struck. 

By Mr. Kearney: Let us see if he understands this. Show 
him how the curb line was. 

By Mr. Sinnott: Here is the catch basin here. Here is the 
mail box here. Here is the bai:ber shop. 

Q. How far did you say you were standing from the curb 
when hit? 
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Willis E. Darden. 

A. Not over five inches-four or five. 
Q. That is a guess? As near as you can tell Y You might 

have been closer than thaU 
A. I might have been closer. 
Q. And you had your back turned to the South, up Mallory 

Street, did you not! 
A. Yes. · 
Q. You did not know what hit you, did you Y 
A. No; sir. 

Witness stood aside. 

WILLIS E. DARDEN, 
one of the Defendants, called to testify in his own behalf, tes­
tified as follows: 

DIRECT EXAMINATION. 

By Mr. Sinnott: 
Q. What is your full name Y 
A. Willis E. Darden. 
Q. You are one of the defendants in this case, I believe Y 

A. Yes. 
page 124 ~- Q. What is your ag·e? 

A. 24. 
Q. Are you employed by Swift & Company Y 
A. Yes. 
Q. Were you employed by them last July? 
A. Yes. 
Q. In what capacity? 
A. Truck driver. 
Q. How long have you been operating· a truckT 
A. Do you mean with this Companyt 
Q. Any company. 
A. About 1112 years. 
Q. How long have you been with Swift & Company? 
A. About 2112 years. 

· Q. I believe you are one of the gentlemen who were brought 
here and sued for $10,000, were you not '1 

A. Yes. 
Q. Mr. Darden, on the 18th of July, did you know you had 

had an accident until some time after the alleged occurrence Y 
A. No. -
Q. When was tl1e fi1·st you heard of having an accidenU 
A. Some truck driver came down to the Quality Grocery 
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Willis E. Darden,. 

where I was delivering merchandise, and told me somebody 
had stepped into the side of my truck. 

Q. How long· after this person was supposed 
page 125 } to have stepped into the side of your truck Y 

· A. 15 or 20 minutes. 
Q. Did you know anything about the accident Y 
A. No, sir. 
Q. Did you see anybody in the front part or side of this 

truck get struck Y Did you see the truck strike anybody Y 
A. No, sir. 
Q. Yon were on Mallory Street, I believe Y Were you not 7 
A. Yes .. 
Q. Going kind of in a Northerly direction Y 
A. That is right. 
Q. Will you take this little toy automobile and show on the 

sketch here, marked "Defendant's Exhibit No. 1" how you 
came down Mallory Street, where you stopped and what oc­
curred? 

(N~te: ·witness marked on the map as requested.) 

Q. Now, let's see if you understand this, ]\fr. Darden. Here 
is County Street; here is where the street car turns; here_ is 
Fuller's Hotel; here is 'the safety zone; here is the space for 
cars to turn around the corner. As I understand it, you were 
coming in this direction, kind of south, just use this little 
car, and illustrate and tell the jury what occurred. 

l\fr. Kearney: He was going North. 
Mr. 'Sinnott: · Yes, going North. 

A. I was coming down here and the light was 
}Jage 126 } on red. 

Q. You were going to continue North down 
Mallory Street? 

A. I came here and stopped for a red light. 
Q. l\fark with a figure 6 where tlw frout of your truck was 

when you stopped. 

{Note: Witness marked as requested.) 

Q. ·was the red lig·ht facing you? 
A. Yes. 
Q. About l10w long· did yon stand there? 
A. I stayed there about a minute, I guess. 
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Willis E. Darden .. 

Q. Then what happened¥ 
A. The light changed and I drove on across. I went on 

through. 
Q. Will you take this pencil and start at the figure 6 and 

follow the course you pursued as you went down the street Y 
Mark this sketch here. 

(Note: vVitness took the pencil and marked his course.) 

Q. Did you make any turn after you left the point (illus­
trated) here with the figure 6, until you got on down the 
street? 

A. No. 
Q. About how close to the curb were yon driving? 
A. I judge about 18 inches or 2 feet. Something like that. 
Q. About how fast were you traveling1 
A. Between five and ten miles an hour. 
Q. Then you went on down the street to deliver some goods 

and somebody told yon that someone had run into the side 
of your truck f 

A. Right. 
page 127 ~ Q. Then you came on back up here f 

.A. Yes. · 
Q. Where was Mr. Murphy when yon got backY 
A. I don't know. I did not see him. 
Q. Did you see any blood up there? 
A. Yes. 
Q. Where was the blood f 
A. I noticed some on the sidewalk and some in the street. 
Q. About how far out in the street was it from the curb °l 
A. 18 inches. 
Q. 18 inches T 
A. Yes. 
Q. I understood yon had no notice of the accident until 

somebody came down the street and told you T 
A. No, I had not. · 

· Q. Did you see somebody standing on the corner of Fuller's 
HotelV 

A. Yes, I saw some people standing there. 
Q. Did anybody move out into the street just before you 

got there? 
A. No. 
Q. Did you feel the impact-did you feel any impact at all 

with your truck f 
A. No. 
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Willis E. Darden. 

Q. What is the leng·th of the body on that truck? 
.A.. 12 feet. 

page 128 ~ Q. Do you know what the width of the truck is, 
over-all? 

A. 6 ft. 9 inches. 
Q. Is there any over-bang-was there on that body-over 

the wheels? 
A. Approximately 1% to 2 inches. I don't know exactly. 
Q. It has been testified here-you heard Mr. Phelps' tes­

timony-a while ago that the truck has been changed since 
the accident. Is that true? 

A. We have a new chassis but the same body. 
Q. Are you still using the same body? 
A. Yes. 
Q. Is that body you saw back of the courthouse here this 

morning·, is that the body on the truck or chassis that was in­
volved in this accident? 

A. Yes. 
Q. Did they change the body of the truck 7 
A. No, sir. 
Q. Has it been changed recently? 
A. We changed the body to a new chassis. 
Q. When did they change that? 
A. About three weeks ago. 
Q. Is that the body :Mr. Phelps, the gentleman who testi­

fied just before you, was talking about, that the chassis had 
been changed? 

A. Yes. 
page 129 ~ Q. When your-1\fr. Darden, when you drive 

along the street do you drive along the curb or 
· do you drive away from iU 

A. I drive away from it. 
Q. were you driving away from it on this occasion? 
A. Yes. 
Q. Did you have any reason to drive up against the curb Y 
A. No. 
Q. If that right wheel was touching a curb would it be pos­

sible to hit a man or any object four feet back on the side­
walkt 

A. No, sir. 
Q. I mean four inches back on the sidewalk? 
A. I don't think so. 
Q. You said the overhang of the body from the wheels were 

about 11h inches? -
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Willis E. Darden~ 

A. Yes. 
Q. Did you have any occasion -to driye right straight up 

ag·ainst the curb that day! 
A. No. 
Q. And scrape your wheels Y 

.A. No. , 

CROSS EXAMINATION. 

By Mr. Kearney: 
Q. How long is that truck, Mr. Darden Y 
A. Front or body? 
Q. The truck. 

A. I don't know how long the truck is. 
page 130 ~ Q. From bumper to ·bumper? 

A. I don't lmow. 
Q. How long is the body? 
A. 12 feet. . 
Q. Do you know what the distance is from the front of the 

body to the front of the truck! 
A. No, sir. 
Q. Do you think it is as much as 8 feet f 
A. I don't know. 
Q. Now, Mr. Darden. Will you look here a minute. Take 

this sketch to illustrate this. I understand that when you 
came up, you stopped up in front of Frank's place for_ the 
light? 

A. Yes. 
Q. When you ·stopped in front of Frank's place, you were 

waiting· for the g-reen light, were you not Y 
A. Yes. 
Q. You are sure of that Y 
A. Yes. 
Q. You were stopped there for the light Y 
A. Yes. 
Q. Did you notice whether there was any street car there f 
A. I could not say, sir. 
Q. After you passed this one, did you notice this one T 
A. One back here? 

Q. One at the switch? 
page 131 ~ Q. But you are positive there was one back 

here? 
A. Yes. 
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Willis E. Dm·den. 

Q. Now, you say this man came out and told you that some­
body had stepped into your truck. What he really told you 
was,-he came out and told you you had knocked a man down 
and had not stopped, did he not? 

A. No. 
Q. Who was the man who came out there! 
A. I don't know. 
Q. Was not what he told you that you had knocked a man 

down and had not stopped 7 
A. No .. 
Q. You don't know the man's name, do you? 
A. No .. 
Q. What day of the week was that, Mr. Darden? Do you: 

knowY 
A. I don't remember what day it was, it was the 18th of 

July. 
Q. It was on a Monday, was it not? 
A. I don't know whether it was or not. 
Q. What time did you leave Swift & Company's place 7 
A. About 6 :30 or 7 :00 that morning. 
Q. What time were you due back there! 
A. About 2 :30 or 3 :00~ 
Q. Where did your route end f 
A. Fox Hill. 
Q. How many places did you have to visit down at Buck­

roe Y 
A. 5 or 6 places-I don't know exactly how 

page 132 }. many. 
Q. How long was it after you passed Fuller's 

Corner that you came ·back there? 
A. I don't know just how long it was. 
Q. But you saw some blood there when you got back? 
A. Yes; 
Q. You are positive you saw some- blood in the street 7 
A. Yes. 
Q. You are positive of that? 
A. Yes. 
Q. You a·re also positive there was some blood on the side­

walk? 
A. Yes. 
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Willis E. Darden. 

RE-DIRECT EXAMINATION. 

By Mr. Sinnott: 
Q. Were you supposed to get back to Swift & Company's 

at any particular time, Mr. Darden, or when you got through 
your work! 

A. When I got through. 
Q. You get throug·h usually at what time! 
A. Around ~ :00, 2 :30 or 3 ~oo. 

Witness stood aside. 

Defendants rest. 

By Mr. Sinnott: Will you gentlemen ( addressing opposing 
counsel) ag-ree that we may introduce the the ordinance of 
City of Phoebus about driying on the right-hand side of the 
street¥ 

page 133 ~ 8TIPULATI0N. 

It is stipulated by and between counsel that at the time of 
the accident out of which this suit grew there was in force in 
the City of Phoebus, where the accident occurred, the follow­
ing· ordinances, reading· as follows: 

"Section 24. Restrictions a.s to Speed. 

'' A. Any person driving a vehicle on a highway shall drive 
the same at a careful and prudent speed not greater nor less 
than is reasonable and proper, having due regard to the 
traffic, surf ace and width of the highway and of any other 
conditions then existing. Any person who sl1all drive any 
vehicle upon a highway at such speed as to endanger the life, 
limb, or property of any person, or so as to unnecessarily 
block, hinder, or retard the orderly and safe use of the high­
way by those following, shall be prinia f aci.e guilty of reckless 
driving. 
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"B. Subject to the provisions of sub-division (a) of this 
section and except in those instances where a lower speed is 
specified in this Act, it shall be prima facie lawful for the 
driver of any vehicle, save and except only a passenger mo­
tor bus, to drive the same at a speed not exceeding the fol­
lowing: 

1. Fifteen miles an hour when passing a school during re­
cess or while children are going to or leaving school during 
its opening and closing hours. 

2. Fifteen miles an hour in a business district, as defined 
herein. 

3. Twenty-five miles an hour in a residence district as de­
fined herein. 

4. Thirty-five miles an hour under all other conditions.'' 

"Section 26. Drive on the right side of highways. 

Upon all highways of sufficient width the driver of a ve­
hicle shall drive the same upon the right half of the highway 
and as ~losely as possible to the right-hand edge or curb of 
such highway, unless it is impracticable to travel on such side 
of the hig·hway and except when overtaknig and passing an­
other vehicle subject to the limitations applicable in over­
taking· and passing set forth in sections twenty-nine and thirty 
of this Code.'' 

page 134 ~ Section 27: KEEP TO THE RIGHT IN 
CROSSING INTERSECTION OR RAIL­

ROADS. In crossing an intersection of highways or the in­
tersections of a highway by a railroad right of way, the 
driver of a vehicle shall at all times cause such vehicle to 
travel on the right half of the highway unless such right side 
is obstructed or impassable. 

page 135 r (Jury excluded.) 

By Mr. Sinnott: May it please the Court, the Defendants, 
by Counsel, move the Court to strike the evidence of the Plain­
tiff for the reasons heretofore assigned at the conclusion of 
Plaintiff's evidenc.e, and in addition thereto, and we think this 
is vital:-
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The Plaintiff testified that he was standing four inches 
from the curb. He testified that positively. It is shown here 
by undisputed evidence that that truck never went up on that 
sidewalk; and it· is further shown by undisputed evidence 
that the over-hang of that truck-the over-hang of the body,­
the wheels, was not exceedihg· 1 Y2 or 2 inches. vVe say by the . 
undisputed evidence in this ca.se, it was physically impossible 
for it to have happened. It is incredible, and the courts will 
not accept incredible statements. 

One witness, J\fr. Phelps, measured the truck, and his evi­
dence is undisputed,-he says the over-hang of the body is 
llh or 2 inches, and the Plaintiff says he was standing 4 
inches from the edg·e of the curb. 

For these reasons, we move the Court to strike Plaintiff's 
evidence. 

The Court : Motion overruled. 
J\fr. Sinnott: We note an exception to the ruling of the 

Court. 

page 136 t The following Instructions from 1 to 5 inclusive, 
and "A'' were all the instmctions offered and 

give~: 

PLAINTIFF'S INSTRUCTION NO. 1. 

The Court instructs the Jury that it is the duty of the op­
erator of every motor vehicle to drive the same at a careful 
and prudent speed, not greater nor less than is reasonable 
and proper, having due regard to the traffic, surface and 
width of the highway and any other condition then existing, 
and that under the Ordinances of the Town of Phoebus, Vir­
ginia, any person who operates a motor vehicle in a business 
district ( and the place . where the injuries to the plaintiff 
occurred was a business district) at a rate of speed ex­
ceeding fifteen miles an hour is pri-nia facie guilty of reckless. 
driving. 

By Mr. Sinnott: Defendants object to the giving of In­
struction No. -1 offered bv the Plaintiff because there is no evi­
dence that the truck o{ the Defendant was doing anything 
other than proceeding· at a careful and lawful rate of speed, 
and at a speed not exceeding 15 miles per hour, as provided 
by the Ordinance of the ·city of Phoehus, and there is no evi­
dence that this was a business district. 
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PLAINTIFF'S INSTRUCTION NO. 2 .. 

The Court instructs the Jury that if you believe from the 
evidence that M. J. Murphy was injured by the automobile 

owned by the defendant,, Swift & Company, Incor­
pag·e 137 } porated, and operated by the defendant, Willis E. 

Darden, while he was standing on the sidewalk 
in front of Fuller's Hotel in the Town of Phoebus, Virginia, 
the burden of proof is upon the Defendants to show by a pre­
ponderanc~ of the evidence that said injury was unavoidable, 
and that the Defendants did everything that a reasonably 
prudent person would do under all the facts and circum- . 
stances in the case, to prevent injuring him, and unless they 
did this, they are guilty of negligence,, and you must find for 

, the plaintiff. 

By Mr. Sinnott: Defendants object to the giving of In­
struction No. 2 offered by the Plaintiff because it casts the 
burden upon the Defen~ant to show by a preponderance of 
the evidence that the injury was unavoidable, whereas the 
burden is on the Plaintiff to show by a preponderance of the 
evidence that the Defendants were guilty of negligence. 

PLAINTIFF'S INSTRUCTION NO. 3. 

The Court instructs the Jury that if you believe from the 
evidence that the Defendant, Darden, operated a trurk owned 
by the Defendant, Swift & Company, in such a manner in the 
Town of Phoebus, Virginia, that the body of the said truck 
extended over and on the sidewalk where it struck and in­
jured the Plaintiff, Murphy, who was standing upon said 
sidewalk, then your verdict should be in favor of the Plain­
tiff. 

page 138 } By Mr. Sinnott : Defendants object to the giv-
ing of Instruction No. 3 offered by the Plaintiff 

on the ground that there i.s no e_vidence that the truck extended 
over and on to the sidewalk where it struck and injured the 
Plaintiff, but if it did, the evidence was without dispute that it 
could only extend not exceeding two inches, and if the Plain­
tiff was standing within two inches of the sidewalk, then he 
is guilty of contributory negligenee as a matter of law .. 
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PLAINTIFF'S INSTRUCTIO,N NO. 4. 

The Court instructs the Jury, that the Plaintiff, l\[ J. Mur­
phy, is presumed to have exercised due and proper care at the 
time he received his injuries, and the burden of proving that 
he was guilty of contributory negligence is upon the def end­
ant, and it will not avail the defendant, unless it has been 
established by a preponderance of the evidence. 

By Mr. Sinnott: Defendants object to the giving· of In­
struction No. 4 offered by the Plaintiff because under Plain-

. tiff's own evidence as to the extension of the bqdy of the truck,, 
he was bound to have been guilty of contributory negligence. -

PLAINTIFli~'S INSTRUCTION NO. 5. 

The Court instructs the Jury that if you find in favor of 
· the Plaintiff, that in ascertaining the amount of 

page 139 ~ damages that the Plaintiff is entitled to., you shall 
take into considei-ation the bodily injuries and 

disabilities sustained by the Plaintiff, if any, and the perma­
nent and/or temporary character thereof, the physical pain 
and mental anguish caused thereby, if any, the inconvenience­
caused to the Plaintiff by said injuries, the disfigurement, if 
any, and the impairment resulting from injuries sustained by 
the Plaintiff as the result of the accident; and you may also 
take into consideration the amount expended or incun-ed by 
the Plaintiff for doctors, if any, in endeavoring· to be relieved 
and cured of the injuries received in said accident, such dam­
ages, however, not to exceed the amount asked for in the no­
tice of motion for judgment in this case. 

By Mr. Sinnott: Defendants object to the giving of In­
struction iNo. 5 because there is no evidence of any perma­
nent injury. 

DEFENDANT'S IN8TRUCTI0N ''A''. 

The Court instructs the jury tliat tlle mere fact that the 
Plaintiff was injured by reason of coming· in contact with the 
Defendant's truck is not sufficient to justify a recovery on 
the part of the Plaintiff, and before the Plaintiff is entitled 
to recover,. you must believe from a preponderance of the 
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.evidence that the operator of the Defendant's truck was, on 
the occasion of the accident, guilty of negligence, and even 

then, the Plaintiff is not entitled to recover if you 
page 140 r believe from the evidence that he was guilty of 

negligence which proximately caused or efficiently 
contributed to the accident. 

You cannot base your verdict on surmise or sympathy, but 
it must be based on the evidence of the witnesses and the in­
structions of the Court, and unless you believe from these, 
that the operator of the Defendant's truck was guilty of neg­
ligence which was a proximate cause of the accident,. the Plain­
tiff is not entitled to recover and your verdict should be in 
favor of the Defendant. 

If you are unable to determine whose fault the accident 
was, then you would not be justified in finding a verdict in 
favor of the Plaintiff 0but your verdict under these circum­
stances must be for the Defendant. 

It was the duty of the operator of the Defendant's truck 
to exercise ordinary care in the operation of said truck, and 
if you believe from the evidence that he did this, then the 
Plaintiff is not entitled to recover; or, if you believe that he 
failed to do this, and that the Plaintiff was guilty of negligence 
which proximately caused or efficiently contributed to the ac­
cident, then he is not entitled to recover, and your verdict 
must be in favor of the Defendaut,-in other words, if you 
believe from the evidence that both parties were at fault, that 
is, guilty of neg·ligence which proximately caused or efficiently 
contributed to the accident, the plaintiff is not entitled to re­
cover and your verdict must be in favor of the Defendant. 

The Court instructs the Jury that it was the duty of the 
Plaintiff to exercise reasonable care,-that is, such care as a 

person of ordinary prudence would for his own 
page 141 ~ safety, and if you believe from the evidence that 

the Plaintiff failed to do this, and that such fail­
nre on his part proximately caused or efficiently contributed 
to the accident, then the Plaintiff is not entitled to recover, 
and your verdict should be in favor of the Defendant. 

The Court instructs the .Jury that if you believe from the 
evidence that the Plaintiff stepped from a place of safety into 
a. place of danger, and such action on his part proximately 
caused or efficiently contributed to the accident, then he is 
not entitled to recover and your verdict should be in favor 
of the Defendant. 

The Court further instructs the jury that the Plaintiff had 
no right to stand so close to the edge of the curb so that" any 
part of his body would project beyond the curb and he struck 
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by a passing motor vehicle driven -in the ordinary way, and 
if you believe from the evidence that he did this, then he is not 
entitled to recover and your verdict should be in favor of the 
Defendant. 

By Mr. Montague: Plaii1tiff has no objection to the giv­
ing of Instruction ''A'' offered by Defendant, with the ex­
ception of the last paragraph. If Plaintiff was struck by the 
Defendant's truck off the sidewalk I would see no impro­
priety in that instruction, but if he was struck by the Def end­
ant's truck while standing on the sidewalk I think that does 
raise that presumption. 

By Mr. Sinnott: The Defendants except to the 
page 142 ~ giving of the foregoing instructions for the rea­

sons stated. 
In addition the Defendants object and except to the giv­

ing of any instructions for the Plaintiff on the ground that 
the evidence did not disclose any negligence on the part of 
the Defendant and that it disclosed contributory negligence 
as_ ·a matter of law on the part of the Plaintiff barring any 
recovery. · 

page 143 ~ ·The ,Jury awarded a verdict of $2,500.00 in 
favor of the Plaintiff, wher(;lupon the Defendants 

by counsel moved the Court to set aside the verdict of the 
jury on the following grounds:· 

1st: The verdict was contrarv to the law and the evidence 
and without evidence to support' it; 

2nd: ThPre was no evidence of primary negligence; 
3rd: The Plaintiff was guilty of contributory negligence 

as a matter of law; 
4th:. The Court erred in giving and refusing instructions ; 
5th: The damages awarded by the ,Jury were excessive. 

page 144 ~ (COPY}. 

In the Circuit Court for the County of Elizabeth City, Vir­
ginia. 

l\f.. ,J. Murphy 
'V. 

Willis E. Darden and Swift & Company 
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MEMORANDUM OF OPINION. 

In the above styled case three points were raised -'on the 
motion to set aside the verdict: (1) that certain instructions 
granted the plaintiff were n-ot proper; and that certain in­
structions refused the defendant were improperly refused; 
(2) that the verdict should be set aside because it was con­
trary to the evidence; and (3) that the damages were ex-:-
cessive. . 

Taking these objections up in order, I am of the opinion that 
there was no error in the instructions. It is true that In­
struction No. 2 given the plaintiff, which to a certain extent 
placed the burden of the proof upon the· defendants to show 
by a preponderance of the evidence that the injury was un­
avoidable, seems to be inconsistent with the burden which the 
plaintiff always has to carry in a suit of this nature,-yet this 
instruction is based upon an instruction which was given iu 
the Ruit of Trauerman v. Oliver's .Administrator, and I fol­
lowed this case in granting it. I feel, therefore, that the jury 
was properly instructed. 

Second, I am asked to set aside the verdict because it is 
contrary to the evidence. The sole question in the case is 
whether or not when the plaintiff was struck by the automo­

bile he was on tl1e sidewalk and far enough away 
page 146 t from the edg·e to be in a place of safety. I also 

instructed the jury along this line with reference 
to his position Oil the sidewalk. I think there is evidence in 
the record by which the jury r.ould conclude that in some way 
the plaintiff was injured by the swinging around of the truck. 
That being the case I do not feel that I should interfere with 
the verdict on that ground. 

The third g·round set up in the motion to set aside the ver­
dict is that the damages awarded by the jury,-$2,500.00,­
were excessive. It is an exceedingly difficult matter to meas­
ure damages in dollars and cents. This case has been tried 
twice, and while the plaintiff's medical bills were not large 
and his actual loss of time and salarv from work were not 

-great, he was cut above both ey·es anci' is permanently disfig­
ured. He also suffered a leg injury, from which his physician 
seems to think he has permanently recovered, but he himself 
still complains of some trouble from that source. It may have 
been that another jury would have given a smaller a.mount 
than that awarded. It is possible that still another jury might 
have awarded a greater amount. Inasmuch as that question 
was 113ft to the jury, and in~smuch as there is no indication 
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that the jury were actuated by improper motives in reaching 
this verdict, I fe.el that 'I mnst let the verdict stand. 

The motion to set aside the verdict is therefore overruled. 

page 147 ~ 

Virginia: 

(Signed) JOHN WEYMOUTH, 
Judge .. 

(COPY) 

In the Circuit Court of Elizabeth City County .. 

M. J. Murphy, Plaintiff, 
v. 

Willis E. Darden and Swift and Company, Defendants .. 

STIPULATION. 

It is stipulated by a.nd between counsel for the respective 
parties that it will not be necessary, on appeal, to copy any 
of the exhibits in the record but that the same may be used 
in the Supreme Court of Appeals. 

(Signed) MONTAGUE AND HOLT, 
(Signed) FRANK A. KEARNEY, 

Counsel for the Plaintiff; 
(Signed) E. RALPH JAMES, . 
(Signed) 1SINNOTT & MAY, 

Counsel for the Defendants. 

This 15th day of August, 1939. 

page 148 ~ Virg·inia~ 

In the Circuit Court of the County of Elizabeth City .. 

M. J. Murphy, Plaintiff 
~ . 

Willis E. Darden and Swift & Company, Defendants 
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COURT'S CERTIFICATE. 

The undersigned, John VVeymouth, Judge of the Circuit , 
Court of Elizabeth (City) County, hereby certifies. that the 
foregoing stenographic report of testimony, instructions and 
other incidents of the trial in the case of M. J. Murphy, Plain- · 
tiff, v. Willis E. Darden and Swift & Company, Defendants, 
embracing as it does all the testimony adduced at the trial, ob­
jections to testimony, exceptions to rulings thereon; motions to 
strike the plaintiff's evidence and exceptions of the Defend­
ants to the action of the Court in overruling said motions; 
embracing and setting out all the instructions that were of­
fered and given in the case, the objections of counsel to in­
structions, and exceptions to rulings thereon, and embracing 
all incidents of the trial; was this day presented to the un­
dersigned J udg·e for authentication; a1;1d it app~aring that 
Plaintiff's counsel had due and timely notice of this applica-
. tion, and that the said transcript appearing to be correct, 
full and complete in all respects, it is hereby certified and 
authenticated as the true transcript of all the proceedings 
had at the trial of said cause and the same is transmitted to 
the Clerk of said Court to be filed with and made a part of the 
record in said cause. 

Done within sixty days from the date of final judgment 
in said cause. 

page 149 ~ This the ~8th day of· September, 1939. 

.Presented September 9, 1939. 

JOHN WEYMOUTH, 
Judge . 

JOHN WEYMOUTH, 
,Judge. 

page 150 ~ And at another day to-wit: 

Virginia: 

In the Circuit .Court of the County of Elizabeth City. 

M. J. Murphy, Plaintiff, 
v. 

Willis E. Darden and Swift & Company, Defendants 



108 . Supreme Court of Appeals of Virginia. 

ORDER. 

This day came the parties by their attorneys and the De­
fendants tendered to the Court their c<~rtificate of exceptions 

. embracing all the evidence, instructions and other incidents 
of the trial of the case, and on request of the defendants the 
said certificate is signed and made a part of the record in 
this case. 

September 18th, 1939. 

JOHN WEYMOUTH, 
Judge. 

In the Clerk's Office of the Circuit Court of Elizabeth City 
County, Virginia, September 18th, A. D. 1939. 

The foregoing vacation order was this day received in 
office and entered of record as the law directs. 

Teste: 

:a,. E. WIL~ON, Clerk. 

Notice to E. Sclater Montague, Counsel for plaintiff of the 
presentation of Exceptions to the Judge and application to 
the Clerk for the transcript of record, which is in words and 
:figures, as follows, to-wit: 

page 151 ~ Virginia : 

In the Circuit Court of Elizabeth City County. 

M. J. Murphy, Plaintiff, 
v. 

Willis E. Darden and Swift and Company, Defendants 



Willis E. Darden, et al., v. M. J. Murphy. 109 

NOTICE. 

To Mr. E . .Sclater Montague, counsel for the plaintiff in the 
above styled cause: 

Please take notice that, on the 9th day of September, 1939, 
we shall present at 11 :00 o'c.Iock A. M. at. his office at Hamp­
ton, Virginia, to the Honorable John Weymouth, Judge of 
the Circuit Court of Elizabeth City County, certificates of 
exception in the above-styled ·cause for the purpose of apply­
ing to the Supreme Court of Appeals of Virginia for a writ 
of error and supersedeas. 

At the same hour and place we shall apply to the Clerk of 
said Court for a. transcript of the record in said cause for 
the same purpose. 

E. RALPH JAMES, p. d. 
SIN~OTT & MAY, p. d. 

Service of this notice accepted this 15th day of August, 
1939. · · 

FR.ANK KEARNEY, 
of counsel for plaintiff. 

MONTAGUE & HOLT, 
of counsel. 

page 152 ~ In the Clerk's· Office of the Circuit Court of 
Elizabeth City County, Virginia, September 18th, 

A. D. 1939. 

I. R. E. Wilson, Clerk of the Circuit Court of Elizabeth 
City County, Virginia, do certify that the foregoing is a true 
and perfect transcript of tl1e record of the Notice of Motion 
for Judgment heretofore pending in this Court between M. 
J. Murphy, plaintiff and Willis E. Darden and Swift and 
Company, Incorporated, defendants, as the same now ap­
pears from the original papers and records on file in my of­
fice. 

I further certify that the notice required by law to be given 
by the appellant to the appellee, upon application made to 
me for a transcript of the record has been duly given; is filed 
among the original papers in this office and is copied in this 
record. 
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And I further certify that a bond in the penalty of Three 
Thousand ($3,000.00) dollars, with approved security, con­
ditioned according to law was entered into as required by 
this Court. 

Given under my hand this 18th day of September· A. D. 
1939. 

R. E. WILSON, 
Clerk of Cfrcuit Court of Elizabeth 

City County, Virginia. 

A Copy-Teste : 

By L. M. GIDDINGS, 
Deputy Clerk. 

M. B. W ATT.S, C. C. 
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