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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2332
HOP.E MORRISON, GRACE L. COVER, FORME:RLY
GRACE L. GRADY, AND WILLARD S.
MORR:iSQN, Appellants,

versus
CARRIE B. MORRlSON, AS ADMINISTRATRIX OF THE
ESTATE OF EDGAR If. MORRISON A:ND IN
HER OWN RIGHT, Appellee.

PETITION FOR APPEAL.

Your petitioners, Hope Morrison, Grace L. Cover, formerly
Grace L. Grady, and Willard S. Morrison, represent unto the
- Court that they are _agg~·ieved by a ?eeree entered. on the 15th
day ·of :F'ebruary, 1940, m the Circmt Court of Pnncess Anne
County, adjudicating the principles of the cause in which·
Carrie B. Morrison was complainant and your petitioners
and others were deferidants.
'·
The following appears from the record in this cause, a transcript of which is presented herewith and .attached hereto.
HISTORY OF THE APPEAL.
This cause was before the Supreme Court of Appeals of
Virginia under the style of Il ope Morrison, et als., v. Walter
L. M m·rison, et als., Record No. 2095. The ·Supreme Court o.:(
Appeals on October 9, 1939, modified a decree entered by ~e
Circuit Court of the County of Princess Anne on May 17,

--~
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1938, and as modified, affirmed the said decree appealed from.
To the record No. 2095 reference is expressly made.
To carry out the mandate of the Supreme Court of Appe.als of Yfrginia, the Circuit Court of the ·County of
2* Princess *Anne on February 15, 1940, entered a decree
further adjudicating the principles of the cau-se and appointing Edwin B. Meade and Willard R. Ashburn special
commissioners to sell certain properties of the estate of Edgar H. Morrison, as in said decree set out (R., pp. 1 to 14).
Later and before any property was offered for sale by the
said special commissioners, counsel for appellants prayed
and moved the Court that the order of February 15, 1940, be
.modified, set aside, or the sale of the property postponed,
· and also at the same time filed certain objections and exceJ?tions to the said order, as will be shown by the record on this
appeal at pages 14 to 19.
The Court, however, refused both requests of counsel for
appellants and permitted the special commissioners to offer
for sale on March 1, 1940, Lot No. 5 in block 17 on the plat
of the Virginia Beach property, as set out in said decree of
February 15, 1940, at which sale Carrie B. Morrison, bidding
through W. T. Jarvis, was the highest bidder in the sum of
$20,500.00.
Up to this time the special.commissioners have not reported
their action to the ·Court or sought confirmation of the sale.
ASSIGNMENTS OF ERROR.
Your petitioners assign as error the actions of the trial
Court as follows :
1. That by Sections 6459 and 6472 of the Code of Virginia
a court of equity is without power or jurisdiction to sell the
said real estate or any part thereof, if it appears to the
Oourt that the rents, issues and profits of the real estate will
satisfy the judgment or decree within five years, a court of
equity in this respect being a court of limited jurisdiction and
a court of chancery having no iuherent power to sell real estate for debts.
3*
*2. That without th~ benefit of Sections 6459 and 6472
the court of chancery, havin~· original jurisdiction to
segregate rents and profits on the two-thirds dower interest
subject to the payment of debts of the decedent, should have so
sequestered the rents, issues and profits for the payment of
the debts and claims asserted against the estate of Edgar H.
Morrison.
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3. That the liens upon the property have never been properly adjudicated, in that the amount of taxes due and owing
upon the real estate and the persons liable therefor have
never been ascertained. This should be clone before the property is sold or offered for sale.
4. That the Court attempted to tentatively set aside a certain parcel of land described as E in the decree in this cause,
entered on May 17, 1938, to Carrie B. Morrison as dower, leaving undetermined or liable to change the value of the two:.
thirds of the dower estate subject to the satisfaction of the
debts of Edgar H. Morrison.
·
5. That the said Court decreed in part as follows:

'' Said parcels of real pFoperty in Virginia shall be offered
for sale in the order in which they are listed in the decree
entered in this cause on May 17, 1938, beginning with the parcel listed as (a) therein, proceeding next with the parcel listed
(c) therein, and so 011 in order, eliminating parcels (b) and
( e) therein, which have been heretofore specifically dealt with
in this decree. The value of the dower interest of Carrie B.
Morrison, widow, in the proceeds of sale so made remaining
after deduction of the sum required to discharge her husband's debts, shall be payable to and thereafter paid to her,
under the orders and directions of this Court, and if in proceeding to sell the said parcels of real property in order, the
said Special Commissioners shall arrive at a point where the
proceeds of sale from the parcel last sold, added to the proceeds of sale of the parcels previously sold, realize more than
the amount required, then the said Special Commissioners
shall immediately discontiue their sales and report to the
Court, and the excess shall be thereafter distributed to those
entitled· thereto under the orders and directions of the Court.''
(Italics supplied.) (R., p. 12.)

as

4*

*ASSIGNMENT o:F ER,ROR NO. 1.

Section 6472 of Chapter 271 of the Code. of Virginia is as
follows:
"JURISDICTION OF EQUITY TO E/NFORCE LIEN
-0It, JUDGMENT; WHEN IT M.AY DECREE A SALE.Jurisdiction to enforce the lien of a judgm,ent shall be hi
equity. If it appear to the court that the rents and profits of
the re.al estate subject to the lien will not satisfy the judgment m five years, the court may decree the said estate, or
any part thereof, to be sold, and the proceeds applied to the
discharge of the judgment.'' (Italics supplied.)
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It is true that this section refers to judgments, which means
judgments of a law court. However, Section 6459 of the same
chapter provides as follows :
"DECREES Au."\TD ORDERS FOR PROPERTY OR
. MONEY HA.VE EFFECT O~., ,JUDGMENT; ARE EMBRACED BY ,voRD 'JUDGMENT', WHERE USED UNDER THIS TLTLE.-A decree for land or specific per~
~onal property, and a decree or order requiring the payment
of money, shall have the effect of a judgment for such land,
property, or money, and be embraced by the word 'judgment', where used in any chapter under this title; hut a party
may proceed to carry into execution a decree or orde~· in chancery other than for the payment of money, as he might have
done if this and the following section had not been enacted.'~
(Italics supplied.)
Interpolating in Section 6472 the provision of 6459 relat..
iug to orders requiring· the payment of money, we have Section 6472 reading as follows:
"Jurisdiction to enforce the lien of a ch.ane.ery order requiring the payment of money shall be in equity. If it appear to the court that the rents and profits of the real estate,"

ete.
The original bill of complaint of Carrie B. Morrison, filed
as set out on pag;e 29 of the Record (No. 2095) in the cas.e of
HDpe Morrison, et als., v. Walter L. Morrison, et als., abov,e
referred to, prays in part '' tliat the Court will determine the
amount in which the estate of Edg·ar H. Morrison is indebted
to your oratrix and decree the payment thereof".
In the decree entered on February 15, 1940, the Court was
asked to sell certain property '' to satisfy the following
debts;'' (R., p. 9) ; '' to discharge 70% of the federal estate
tax ace.ruing· upon the death of Edgar H. Morrison,'' etc.
.
{R., p .. 10); "to discharge 70% of the debts dtte Carrie
a.~ B. Morrison *individually", etc. (R., p. 10).
.
It would seem, therefore, that the decree of February
la, 1940, is a decree requiring the payment of money and is
within the definition aud purview of a "judgment" under
Section 6472.
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A REVIEW

of the power of the courts, either common law or chancery,
to sell real estate for the payment of debts throws some light
upon the proper construction to be given these sections.
· Courts at common law were without power to sell real estate for debts. It would haye been repugnant to the feudal
·system, which did not aamit of the alienation of lands. However, by statute they were subjected in a manner by the writ
of elegit. This writ existed in Virginia prior to 1850 and
·seems to have been abolished by the act of 1849. However,
under .this writ the property of the debtor was not sold. The
plaintiff was put in possession of the defendant's chattels,
beasts of the plow excepted, at a value made by a jury. If
the debt were not satisfied by this, there was delivered to the
debtor for a reasonable extent and at an annual rental to be
determined by the jury, one-half of the defendant's freehold
lands, to hold until, at the rent assessed, the residue of the'
judgment, with interest and cost~, was discharged. 4 Minor
·( 3rd Ed.), p. 992.
.
In 1849 the writ of elegit was abolished, the jurisdiction
of common law courts to subject lands to the payment of
debts was turned over ~o the equity courts under a statute
substantially the same as our present Section 6472.
From this we see that at the present time chancery courts
in subjecting real estate to the payment of debts are not exercising their inherent equity powers, but are enforcing a
statutory remedy in the same manner and with the same restrictions tha.t are imposed on chancery courts in exercising
· statutory powers in mechanics' lien suits or suits for the
6~ sale of infants' *lands. -A further discussion of this subject will be taken up later in this petition.
The inherent power of a chancery court to enforce its orders or decrees did not act upon the res, but was by an order
or decree addressed against a person by way of a proce~s
of contempt or by attachments of the persons, and later bv
a writ of sequestration, said to have been introduced by
process in chancery proceedings .by Sir Nicholas Bacon in
the reign of Elizabeth and to have been brought to the United
States with the chancery system of England. Ma.1ining v.
Mercantile 8er:u,rities rJo .. 90 N. E. 238, 30 L. R. A. (N. S.)
725. By this writ, after previous processes of contempt had
proved futile, the officer was commanded to enter upon and
take possession of the delinquent's estate, real and personal,
and to sequester the rents and profit.c; and to keep the same
.c;ubject to the future order of the court. No attempt, however, was made to sell the real estate itself.

a
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From the foregoing can be seen how loath the conuuou law
courts and the chancery courts have been to sell real estate
of a debtor to satisfy his debts, and this same aversion for
selling real estate for debts is reflected in Section 6472 of
the Code of Virginia, which provides as a prerequisite to the
sale of real estate that it must appear to the court that the
· rents, issues and profits of the real estate will not satisfy the
indebtedness within five years. The fact that the rents, issues
and profits will not satisfy the debts within five years is a
condition precedent for the jurisdiction of the chancery court
to sell. An allegation to this effect is necessary to be set
forth in the bill and proved. The chancery court in this respect is a court of limited jurisdiction, as has been stated
above.

7* *JURISDICTION OF THE CIROUIT COURT OF
PRINCESS ANNE COUNTY, IN THE
INSTANT CASE.
The Circuit Court of Princess Anne County on the chancery side in the instant case being a court of limited jurisdiction, its jurisdiction to determine this case should be alleged and proved to the same extent that its jurisdiction to
entertain mechanics' lien suits or suits for the sale or mortgaging of infants' lands should be alleged and proved.
fo l 1'ranC'is v. Farnnt, 138 Va. 425, this question is treated
at some length. The Court said at page 426:
'' The question must be answered in the affirmative.
"It is true that in the suit in which the decree in question
was entered the court did not exercise a general, but only a
special, statutory and liniited jurisdiction. Therefore, the
conditions of fact, upon which the statute involved conferred
jurisdiction upon the court t.o enter such decree, must affirmatively appear on the face of the proceedings in such suit in
order that the decree may be held valid. Lile's Eq .. Pl. & Pr.,
Section 18," and ca. ci. • * e (Italic~ ours.)

'' ' * * • where the bill is addressed to the supplementarv
jurisdiction of equity-a jurisdiction not inherent in the
equity courts, but conferred by special statute, and to be exercised only under prescr·ibed statutory conditions of fact
* the bill must affirmatively allege and the plaintiff must
prove, the required jurisdictional facts; and the jurisdiction
may legally be exercised only in substantial compliance with
the statute-otherwise the case is coram tzon judice; and, in
spite of the tonsent or waiver of the defendant, any decree
•JI.:

.,
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therein entered, beyond dismissal of the bill,: is void wbenevc'r
and wherever questioned.' And the same 1s true where, as
in the instant case, the statute, if it does not confer, limits
the jurisdiction of the court.''
As has been shown above, it is a condition precedent before the court can sell real estate for debts, for it to appear
that the rents, issues and profits will not satisfy the same
within five years.
In the instant case no such inquiry has been made. The
matter was never referred to any commissioner to nscertain
this fact, and until such fact was ascertained the Circuit Court
of Princess Anne ·County is without jurisdiction to proceed
in this matter.

8*

*ASSIGNMENT OF' ERROR NO. 2.

Passing now from the purview of Sections 6459 and 6472
of the Code and taking up the original jurisdiction of chancery to deal with the instant matters, it may be well to state
that these sections do not take away from chancery courts
their power to deal with and their jurisdiction over the matters involved in the instant case. It is well established that
where a chancery court has original jurisdiction, the fact that
relief in similar matters has been granted by statute does
not take away the original jurisdiction of the chancery c-ourt,
unless the statute expressly or by necessary implication prohibits the chancery courts from exercising their original ·jurisdiction.
_This is true i1n the instant case, as is seen from Pomeroy's
Equity Jurisprudence, 4th Ed., Section 280, at page 522,
where it is said:
"A statute authorizing a garnishment or attachment by
a proceeding at law does not take away or abridg·e the equity
jurisdiction to enforce an equitable attachment-or sequestration by suit under the same circumstances;'' ·

. In Frank v. Peoples Ban,k, 95 Va. 500, William I-I. Lovd by
will left a. trust estate to his son, James E. Loyd, who at the
death of his father was largely indebted. His creditors proceeded to issue executions upon judgments obtaine4 against
him and numerous executions were issued. In order to ascertain their several priorities and to subject the fwnd upon
which they constituted a lien to their suit, a bill was filed in the
Corporation Court of the City of Lynchburg by George

. __ ,.,:;
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Frank on behalf of himself and other creditors. All parties
in interest were made defendants.
.
Instead of subjecting the fund to the payment of these
executions by a sale, tlie court sequestrated the prop("1·ty and
took each year the annually accruing sum due to the said
James E. Loyd and applied it to the satisfaction of his
debts.
9*
*From this action of the court the creditors appealed,
and assigned as error that the court should have decreed
a sale and not the sequestration of the interest of the said
Loyd. The Supreme Court of Appeals of Virginia in passing· on that question said, at page 502:
"The objects of the court and its duty was to administer
the fund under its control to the best advantage of those entitled to its benefit. To sequestrate the property, to take each
year the annually acctuing sum due to James E. Loyd and
apply it to the satisfaction of his debts, i.s exact justice. All
that is his enures to the benefit of his creditors. A sale on
the other hand might, or might not, realize a greater sum.
It introduces an element of chance. It invites the buver and
seller to make a contract of hazard. This a court of equity will
Mt do, unless it can be exacted of it as a, legal right.
"In this case the cred-itors have resorted to a cou,rt of
eq-uity to enforce their dMnands. In a court of equity they
must do eqitity, and s-itlmiit themselves to that measu1·e of relief which that court, u,nder all the circumstance.i; surrounding
the transaction, deems jiu:;t and fair. This is a judicial discretion in the court as to the course to be pursued in the administration of a fund such as this, and that discretion, when
exercised, cannot be reviewed or reversed, except for error
appearing upon the record. Nothing appears upon this record beyond the fact that the court, dealing· with an interest
affected by contingencies likely to influence its market value,
has seen fit to sequestrate rather than to sell it, a course which,
to adopt the language of the appellee does precise and exact
justice to all." (Italics supplied.)
1

Edgar H. :Morrison departed this Iife on April 2, 1936, intestate and without issue suryiving him by his marriage with
Carrie B. Morrison or any former marriage. His widow
was therefore endowable in one-third of his real estate free
from his debts and two-thirds of the estate subject to the payment of his debts.
For over four yea rs the widow has been collecting the rents
on the two-thirds of the property which is subject to the payment of her own debt. Carrie B. Morrison as administratrix
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charged with the collection of the assets and the payment of
the debts of the decedent, has sequestered these rents and
profits to her own use as dower and not to the payment
10* of the debts of *the decedent which were a charge upon
the said two-thirds interest in the property, as in equity
and good conscience she should have done. Failing so to do,
the court of equity to which she has appealed for justice should
see that she do justice and sequester the rents, and cause her
to account for the rents heretofore and hereafter to be collected by her and apply them to the discharge of the obligations of her late husband and the claims against his estate.
On the other hand, however, she comes into this court of
equity with her privy purse filled with the rents, issues and
profits arising· from the two-thirds of the estate which in all
equity and g·ood conscience she_ should have devoted to the
payment of debts against the estate, including her own .
. It is true that by a decree entered on October 9, 1939, by
the Supreme Court of Appeals of Virginia in the cause therein
pending of Hope Morrison, et als., v. Walter L. Morrison, et
als. (Record No. 2095), the Court said that she was entitled
to be treated as any other creditor in the settlement of the
decedent's estate and in the establishing· of her claim against
the, estate and the pro rata.parts that should be borne by the
Virginia property and the North Carolina property, but the
Court did not say that she could take the rents, issu_es and
profits from the two-thirds of the estate and put them in her
privy purse. as widow and not. pay the debts of the estate,
as provided by statute, and bring about a situation which
, would cause the remaindermen 's interest in the estate to be
sold to pay debts which she had sufficient funds appropriated
to her own use to satisfy in whole or in part.
It is contended that under these circumstances a court of
equity should compel the widow to do equity, however unwilling she may be to do so, to sequester the rents, issues and
profits as stated above, and to refuse to sell the corpus of
the estate. The gross rents of the whole property are approximately $17,000.00 per year.
1.1 •
*It is confidently asserted that, as administratrix and
as a creditor seeking the aid of the court of equity,
she is under some obligation to the parties interested in the
subject matter of this suit other than herself, and the Court
should so determine.
ASSIGNMENT OF ERROR NO. 3.
, This case has never been referred to a commjssioner to ascertain and report upon the taxes or other liens upon the

10
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'property. This is a necessary and prerequisite fact to be ascertained under the general practice in this state before lands
can be sold, unless all of these facts are set out in the bill.
No attempt has been made so to do. There has been no adjudication upon this point, and it is a reversible error to order the sale of property until this is done.
Furthermore, as this is a suit by one of the creditors, Carrie B . .Morrison, who is also the life tenant of the real estate
and who is endeavoring to collect her debt by the sale of the
remaindermen 's interest, it is advisable that it first be determined who is liable for the payment of the taxes that have
accrued since the death of Edgar H. Morrison in 1936.
It is well settled in this state that, as between a life tenant
and a remainderman, it is the duty of the life tenant to pay
the taxes levied for the support of the government. Downey
v. Strouse ~ Co., 101 Va. 226; Kinchloe v. Gibson, 115 Va.
127; Livesay v. Boyd, 164 Va. 532; and this to say nothing of
Section 2488 of the Code of Virginia, which provides as folfows:

"Nothing in this section shall be so construed as to affect
or divest the title of a tenant in reversion or remainder to anv
real estate which has been returned delinquent and sold on
account of the default of the tenant for life in paying the taxes
or levies assessed thereon.''

It is respectfully submitted that it is error, as suggested
above, to order the sale of the real estate until the matter of
taxes and who should pay them has been determined.
12*

*ASSIGNMENT OF ERR.OR NOr 4.

The Court in its decree of February 15, 1940, said in part
as follows (R., p. 10):
·
"that inasmuch as the widow, Carrie B. Morrison, has a
one-third interest therein for life, free from the claims of her
husband's cteditors, therefore the Court doth tentatively set
a1;ide the parcel described as ( e) in the decree entered in this
ca.use on the 17th day of May, 1938, upon the assnmption that
the same is of the approximate value of the widow's life interest ,vhich is free from the claims of her husband's creditor~,
which parcel shall not be sold at this time;'' (Italics sup·
plied).

By this decree of February 15:, 1940, the Court tentatfoely
set aside one-third of the real estate to the widow to be held
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by her free from the debts of her late husband. Up to this
time courts have either assigned dower or not assigned it.
To tentatively assign dower-whatever that may meanleaves the subject of litigation suspended, like Mahomet's
cof,fin, between Heaven and earth. Nothing is ·determined.
In fact, confusion is created. No one can tell the exact value
· of the one-third dower interest that will be finally assigned
to her, consequently it must be indefinite as to what will be
two-thirds of the life estate that is subject to debts. If tl1is
tentative setting asid,e of the dower is a decision or a finding
by trial and error process, so well and so good; nevertheless,
it is reversible error.
·
How can any of the remaining two-thirds of the property
be sold unless it is definitely :fixed that it will not hereafter
be assigned to her as a one-:third part of her dower, free from
claims on account of the debts of her husband?
In fact, the judicial pronouncement of the Court is bru,fom
fulmen,. No dower has ever been assigned and it is impossible
to sell any particular piece of property free from her onethird interest for life until it has been so definitely assig'Iled;
otherwise this litigation will result in confusion worse confounded.

13*

*.ASSIGNME.NT OF ERR,OR NO. 5.

. The portion of the decree set forth in the fifth assignment
of error iR to the effect that after tentatively setting aside
certain property one-third in value to the widow to be held
by her free from the debts and claims of her late husband,
the corpus of the other two-thirds, or so much thereof as may
be necessary, shall be sold free _from dower, thus subjecting
the remainder interests to the payment of the debts, notwithstanding the fact that the widow has collected the rents, issues and profits without accounting- for them for over four
years, amounting to approximately $17,000.00 per annum,
which will pay these debts in full or in part. It goes further.
It permits the special commissioners to sell the eorpus of the
estate in the remaining two-thirds of the property-both the
life estate and the remainder interest-using the remainder
interest to pay the debts for which the two-thirds interest in
the life estate is primarily liable. After the debts are discharged by the sale of the life estate and the remainder interest, the rents, issues and profits of the property unsold
shall be paid to the widow as a part of her dower, but no provision is made for compensating the remainderme~ for their
interest that has been so subjected. In short, the remaindermen's interest is sold to enlarg_e the dower interest of the

12
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widow, to the detriment of the rcmaindermen. Certainly somo
provision for subrogation and repayment to the remaindermen fo:r the loss that they will sustain should he made, but
if the decree in this respect is allowed to become final, it will
become the law of the case and the remaindermen will lose
whatever rights they may have in the premises.
To illustrate, say that the total real estate of the decedent
is $100,000 and the debts of the estate are roughly $33,000.
Two-thirds of the estate or $66,000 is liable for these debts
and the rents arising therefrom are specifically by statute
primarily charged against this two-thirds interest.
14* *·The Court by its decree sells $33,000 of that two-thirds
interest, both life estate and remainder, to satisfy the
debts, thereby clearing the other $33,000 of the remainder and
paying to the widow the rents, issues and profits thereon
for the balance of her life, which rents, issues and profits are
specifically made primarily the subject for the payment of
debts of the decedent. In short, the interest of the remaindermen so sold (which is secondarily liable) inures as a direct
benefit to enlarg·e the estate of the dowager and to the extent
that the remainde1· interest was sold, it is a complete loss
and an injustice to the remaindermen.
As heretofore stated by the testimony of Jarvis in the suit
of Morrison v. Morrison (Record No .. 2095), the rents, issues
and profits arising from his estate in his lifetime were about
$17,000.00 per year. Judge Browning in the opinion in the
same suit, 4 S. E. Rep. (2nd), places it between $12,000.00
and $17,000.00. Taking it at an average of say $15,000.00,
and deducting $5,000.00 for the one-third to the widow free
of clP.bts and claims against the estate, wo have left $10,000.00
a year from the rei1rnining two-thirds of tbe life estate, which
is primarily liable to pay the debts. not over $30,000.00 or $35,000.00. This can be done within the five-year period without
any necessity of selling the remaindermen 's interest.
The said provision of the decree above referred to is entirely inequitable and unjust and constitutes a reversible error.
This petition is presented upon the theory that the decree
entered in this cause on May 17, 1938, and appealed from in
the case of Hope Morrison, et als., v. Walter L. M nrrison, e.t
als. (Record No. 2095), was a decree adjudicating the principles of the cause, which decree was modified by the Supreme Court of Appeals by its decree entered October 9, 1939,
above referred to; that the decree entered bv the Circ11.it
l5* Court of Princess Anne County •on February 15, 1940,
-carrying out the decree of May 17, 1938, as modified, is
still a decree ad.iudicating the principles of the cause, and
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.therefore not a final decree. The decree of February 15, 1940,
is a decree adjudicating the principles of the cause, which :under Section 6336 of the Code is appealable. See Ryan's Admr.
v. McLeod, 32 Gratt. 367, 378,381; Collier v. Seward, 113 Va.
228; Johnson v. Mimdy, 123 Va. 730; Richardson v. Gardner,
128 Va. 676.
The petitioners for the foregoing reasons submit that the
decree of February 15, 1940, is erroneous and pray that an appeal with su.persedeas may be awarded them from the decree
co_mplained of; that the said decree be reversed and annulled;
that the said Carrie B. Morrison be required to account for
two-thirds of the rents, issues and profits of the real property of the estate of Edgar H. Morrison from the death. of
said. Edgar II. Morrison to the entry of a decree in this cause
requiring the two-thirds of the rents, issues and profits of
the estate of Edgar H. Morrison to be turned over to a receiver or other officer of the Circuit Court of Princess Anne
County duly appointed by the said Circuit Court of Princess.
Anne County; and that the said Circuit Court of Princess
Anne County appoint a receiver or other officer of said Circuit Court of Princess Anne County to receive and sequester
two-thirds of the rents, issues and profits hereafter collected
until further order of said Circuit Court of Princess Anne
County.
If an· appeal is allowed, petitioners desire to adopt this
petition as their opening brief.
Counsel for petitioners desire to state orally the reasons
for the review of the decree complained of.
·
Petitioners aver that a copy of this petition for appeal was
on the 7th day of June, 1940, delivered to W. R. *..Ash16* burn, attorney for appellee.
HOPE MORRISON,
GRACE L. COVER,
WILLARD S. MORRISON,
By VENABLE, MILLER, PILCffFm.
& PARSONS,
Counsel.

W. E. KYLE,
Of Counsel,
425 \Vestern Union Bldg.,
Norfolk, Va.
The undersigned attorneys at law practicino· in the Su_preme Court of Appeals of Virginia, do hereby certify that
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in their opinion this case should be reviewed by the Supr~me
Court of Appeals of Virginia.
"\V. E. KYLE,
GEO. PILCHER,
425 Western Union Bldg.,
Norfolk, Virginia.

Received .Tune 8, 1940.
M. R. WATTS, Clerk.

Received ,June 19, 1940.
C. :VERNON SPR.A.TLEY.

Appeal and supersedeas awarded. Bond $500.
July 19, 1940.
C. VERNON SPRATLEY.

Received July 19, 1940.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Oircuit Court of Princess Anne County
·on the l.Rt day of March, 1940.
On the 15th day of February, 1940, in the Circuit Court
aforesaid, the following decree was entered:
Carrie R. Morrison. as Administratrix of the Estate of Edgar
H. Morrison, and in her own right, Plaintiff,
·
1).

Hope MorriRou, Grace L. Cover, formerly Grace L. Grady,
and ,vmard S. Morrison, Defendants.

IN CHANCERY.
DEOREE.

This cause came on this day to be again heard on the papers
heretofore filed I1erein, and on the decision of the Supreme
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Court of Appeals of Virginia, rendered on the 9th day of Octo·
her, 1939;
,
.
ON CONSIDERATION WHEREOF, it appearing to. t)le
Court that the said Supreme Court of Appeals of Virgip.ia.
hath by its decision confirmed the decree entered in this cause
on the 17th day of May, 1938, in all respects save as to. the
manner of payment of the debt of $15,578.00 and the interest
thereon, due Carrie B. Morrison individually by the estate
of Edgar H. Morrison, and hath directed the modification of
said decree to provide that Carrie B. Morrison shall be entitled to receive $15,578.00, and interest thereon, as provided
in the aforesaid decree of May 17, 1938, thirty per cent thereof
from the real property in the State of North Caro.
page 2 } lina liable for debts, of which Edgar H. Morrison
was seized and possessed at the time of his death,
and seventy per cent thereof from the real property in· the
State of Virginia liable for debts of which Edgar H. Morrison
died seized and possessed, it is so ORDERED, ADJUDGED
and DECREED; and.
(1) 'In order to carry out the provisions of the aforesaid
decree entered in tliis cause on the 17th day of May, 1938,
it is further ORDE-RED, ADJUDGED and DE.CREED tha.t
Edwin B. Meade and W. R. Ashburn, be appointed Special
Commissioners to receive title to the real property in N ortb
Carolina, liable to the payment of the debts of Edgar H. Mor .
rison, and to sell the same, or so much thereof as may be
necessary for the payment of said debts, in accordance with
the orders and directions of this Court as hereinafter set
forth; and that Willard S. Morrison, Hope Morrison and
Grace L. ,Cover, formerly Grace L. Grady, as heirs at law
of Edgar H. Morrison, and Carrie B. Morrison as successor
to Walter L. Morrison, one of the heirs at Jaw of said Edgar
H. Morrison, do within thirty days from the entry of this
decree, convey to the said Edwin B. Meade a.nd W. R. Ashhurn,
-as Special Commissioners, the real property located in North
Carolina and described ns fo1lows, to-wit:
1. A certain tract of land with the buildings and improve
ments thereon in No. 1 township, Edgecombe County, Nortl)
Carolina, in or adjoining- tl1e. corporate limits of the Town of
Tarboro, the l~.ncl~ of C.H. Henderson (Hope Lodge), tbe late
Mrs. Lizzie N.- Baker (Collins Place), S. N. Clark (residence
lot), the right of way of the' Atlantic Coast Line
page 3 } Railroad Company (Norfolk branch), and Tar River,
and lying on the ea~tern side of St. Andrews Street,
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Extended, and containing 580 acres, more or less, and being
the same· land conveyed to Bettie C.' Daniel by deed of H. L.
Staton, Jr., et al., commissioners, registered in Book 70, page
:HO, Edg·ecombc County Registry, except a parcel of same
conveyed to ·S. . N. Clark bv deed of J acksie D. Thrash recorded in saicl. Public Regis"'try in Book 189, page 44, ai1d anothel' parcel of same conveyed to T. }i1. :Marrow by deod of
Jacksie D. Thrash recorded in Book 219, page 19, of the aforesaid Registry; the land above described having been devised
to the said '"T acksie D. Thrash in the last will and testament
of the said Bettie C. Daniel which is of record in the office
of the Clerk of the Superior Court of Edgecombe County in
Will Book .... , page .... , and thereafter devised to the
said E. H. :Morrison in the last will and testament of '-Tacksie
Thrash :Morrison which is of record in the office of the Clerk
of the Superior Court of Edgecombe County in wm Book
.... , page .... ; and reference is hereby made to said deed
and said wills for a further and more particular description
of said land.
2. A certain tract of land with the buildings and improvements thereon lying· and being situate in No. 1 township,
Edg·ecombe County, North Carolina, and in the corporate
limits of the Town of Tarboro, bounded and described 3:s
follows:
BEGINNING at the southeastern corner of Lot No. l, Block
No. 8, as shown on the plat of Pinehurst which is duly recorded
in the Edg·ecombe County Public Registry in Book 150, page
221, thence westerly along· the northern side of Daniel Street
130 feet to a stake, thence northerly perpendicular
pag·e 4 ~ to said street 50 feet to the northern line of Lot
No. 1, thence ensterly mo feet along· the common
line of Lots Nos. 1 and 2 to .St. Andrews Street," thence southerly along St. Andrews Street 50 feet to the beginning; it
being the same lot conveyed to T. W. Thrash by deed of Theodore A. Thomason, et ux.. recorded in Book 182, page 181,
Edg·ecombe County Public Registry, which lot was thereafter
devised to the said ,J acksie D. Thrash in the last will and testament of T. vV. Thrash of record in the office of the Clerk
of the Superior Court of Edg·ecombe County in WilJ Book
.... , page .... ; and reference is hereby made to said deed
and to Raid will for a further and more particular description
of said land.
3. A certain tract of land with the buildings and improvements thereon lying and being situate in No. 2 township,
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Edgecombe County, North Carolina, containing 741 acres;'
more or less, known as the "Deadening· Farm", adjoining the
land of E. C. vVinslow ( Cromwell ·~arm), the land of W. S.
Clark & Sons, Incorporated (Everett Farm) lying on both
sides of Cobb's Canal, and on the Tarboro-Greenvill~. Road
and being dcsig·uated as Tract No. 3 allotted to Bettie C. Daniel
in the report of the Commissioners in a certain Special Proceeding entitled "Elisha Cromwell, et als., Ex Parte, which
is recorded in the Edg·ecombe County Public Registry in Book
63, page 260, which land was devised to Jacksie D. Thrash in
tbP- la.st will and testament of Bettie C. Daniel, and thereafter
devised to E. H. Morrison in the last will and testament of
J acksie Thrash Morrison: nnd reference is hereby made to
said Special Proceeding and to said wills for a further and
more particular description of said land.
page 5 ~

Excepting however, from the three pa.reels of land
above desig·nated the real property in North Carolina allotted to Carrie B. Morrison, widow of Edgar H. Morrison, as and for her dower in the whole of said North Carolina lands by special proceedings of record in the office of the
Clerk of the Superior Court of Edgecombe County in Special
. Proceedings Book No. 20, page 491, the said dower lands being described in full as follows:
(1) That tract of land situate in No. 1 township, Edgecombe County, North Carolina, being a part of the Thrash
Farm, containing 251.6 acres, the same being described as
follows:
BEGINNING' at an iron stake on the edge of Highway No.
44, leading· from Tarboro to Leggetts at the edge of a grove
2,974 feet north of the center of the Atlantic iCoast Line Rail-

road, and running down said Highway the following courses
and distances: North 20 degTN~s 15 minutes West 1,530 feet,
thence North 6 degrees 40 minutes west 1,072 feet to a ditch.,
thence down said ditch the following courses and distances:
Nortb 50 de~Tees 4n. minutes east. 269 feet, North 27 degrees
15 minutes East 208 feet. North 71 degTees 00 minutes East
204 feet. North 20 dep:rees 10 minutes East 179 feet, North
44 degrees 30 minutes East 137 feet, thence North 14 degrees
15 minutes EHRt 961 feet to Tar River, thence down said
river the following courses and distances: North 84 degrees lO minutes east 141 feet, South 84 degTees 15 minutes
east iJl 7 feet, North 38 degrees 45 minutes East 234 feet,
North 1H degre~fi 50 minutes ER st 175 feet, North 29 degrees
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15 minutes East 248 feet, North 41 degrees 10 minutes East
188 feet, Notth 60 degTees 00 minutes East 213 feet, North
61 degrees 45 minute~ East 173 feet, North 56 degrees 40
-·
_· minutes East 1.54 feet, North 26 degrees 35 minut~s
page ~,.}-East 205 feet, North 34 degrees 35 minutes East
.· . 102 feet, North 53 degrees 25 minutes east 153 feet,
North 52 degrees 15 minutes East 318 feet, North 40 degree&
40 minutes East 189 feet, South 64 degrees 30 minutes East
400 feet to the corner hedg·erow, thence down said hedgerow
South 11 degrees 30 minutes East 2,595 feet, thence South
36 degrees :20 minutes East 260 feet to Hope Lodg·e Road,
thence up said road South 65 degrees 25 minutes West 1,400
feet, thence South 74 degrees 40 minutes WeRt 1,054 feet to .
an iron stake, tbenee South 00 degrecR 40 minutes :mast 1~600
feet to a.n iron stake, thence South 68 degrees 00 minutes
West 952 feet to the. beg:inning, containing 251.6 acres.
(2) That certain lot or µarcel of land lying and being situate in No. 1 township, Edgecombe County, North Carolina,
the same being deRcribcd and defined as follows:
BEGINNING at the southeastern corner of Lot No. 1, Block
No. 8, on the Plat of Pinehurst, which is recorded in the Edgecombe County Public Registry in Book 150, page 221, thence
westerly along the northern side of"Daniel Street 130 feet to a
stake, thence northerly perpendicular to said street 50 feet to
the northern line of Lot No. 1, thence easterly along the common line of Lots Nos. 1 and 2, 130 feet to St. Andrews Street,
thence southerly along St. Andrews Street 50 feet to the
beginning; it being the identical land conv~yed to T. "\V.
Thrash by Theodore A. Thomason et ux bv deed dulv recorded - in the E·dgecombe County Public. Registry in Book l 82, page
181, to which deed reference is hereby made for a furth~r and
more particular description of said land. ·
(3) That certain tract of land lyin~ and being
page 7 ~ situate in No. 2 township, Edgecombe County, North
Carolina, being a portion of the Deadening Farm.
said portion containing 333.5 acres, the same being described
and defined as follows: Beginning· at the intersection of a
small ditch and canal 60 feet east of farm road, and running
up snid canal the following courses and distances ; North 81
degree~ 1.0 minutes West 1,760 feet, North 76 degrees 40 minutes W e~t 1180 feet, North 56 degrees 50 minutes West 300
feet, North 74 de~:rees 30 minutes 156 feet., .South 58 degree~
00 minutes W eRt 315 feet, Nort.h 45 dep:rees 25 minutes West
167 feet, North _34 degrees 20 minntes "reRt 146 feet, North
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42 degrees 20 minutes West 415 feet, North 48 degrees 05
minutes WeRt 394 feet, North 28 degTees 30 minutes West 372
feet to the Old Sparta Highway, thence down said Highway
North 41 de.e:rees 05 minutes East 541 feet, thence North 9
degrees 40 minutes West 2,737 feet to the Canal, thenc.e up
said Canal the following· courses and distances: North 48 degrees 10 minutes East 583 feet, North 37 degrees 00 minutes
East 221 feet, North 27 degrees 00 minutes East 313 feet,
North 56 degrees 10 minutes East 419 feet to the hedgerow,
thence down the hedgerow the following courses and dis ..
tances: South 17 degrees 50 minutes East 7,19 feet, thenc,~
South 17 degrees 10 minutes East 2,171 feet, thence South
67 degrees 30 minutes East 1,600 feet to a stake, thence North
80 degTees 30 minutes east 2,160 feet to a corner, thence
South 24 degrees 25 minutes West 1,580 feet to a stake, thence
South 31 degrees 30 minutes West 850 ftet to a small ditch,
thence up said ditch the following courses and distances:
South 29 degrees 50 minutes West 154 feet, South 32 degrees
20 minutes West 217 feet, South 33 degrees 45 minutes West
330 feet, .South 1 degree 45 minutes West 286 feet,
page 8 } thence South 13 deg;rees 00 minutes West 342 feet
to the beg·inning, containing 333.5 acres. Maps and
surveys of the first and third tracts herein described wel"e
made by Cooper and Carlisle, Civil Engineers, during September 1937, and are duly recorded in the EdgMombe {Jount.y
Public Re~;iRtry in l\fap Book No. 6, pag·es 15 and 14 respectively, and upon title of recotd, to said North Carolina real
property which is liable for the de'bts of Edgar8 H. Morrison,
be.ing conveyed to the said Edwin B. Meade and W. R. Ashburn, Special Commissioners, they shall offer for sale f o.r
cash, at Tarboro. North Carolina, or on the premises, after
such advertisement as shall seem to them pr_oper, but in no
event less than ten days, and after making such subdivision
thereof as they may deem to the interest of the owners, so
much of the sa.id real property in North Carolina lia:ble for
payment of the debts of Edgar H. l\forrison, as shall be ne_cessary to satisfy the following charges on tl1e estate of Edgar
H. Morrison and debts due by said estate, to-wit:
(a) The costs of sale including commissions to the Special
Commissioners as provided by the laws of the .State of Virginia.. plus thirty per cent of so much of the costs of this suit
as are not satisfied from funds paid to the Special Commissioners b:v the administratrix as hereinafter set forth;
(b) The entire inhPritance tax due the State of North
Carolina, accruing; under its laws by virtue of the den.th of
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Edgar H. :Morrison, and any penalties and interest that may
be imposed thereon;
(c) -Thirty per cent of the Federal estate tax accruing upon
the death of Edgar H. Morrison and payable to the Collector
of Internal Revenue at Richmond, Virginia, and any penaltieR
and interest that may be imposed thereon.
(d) Thirty per cent of the debt due Carrie B.
page 9 ~ Morrison by the estate of Edg·ar H. Morrison, as
~- fixed in the clecreP. entered in this cause on the 17th
day of May, 1938, principal and interest; offering said property by parcel in accordance with any subdivision that may_
be made, and as a. whole; and if from the Rale of any parcel
of such real property by said Special Commissioners, a sum ·
shall he realized in excess of the amount required to discharge
said debts, charges and obligations as set forth herein, then
the Rame shall be divided between all the parties entitled
thereto in accordance with their respective interests tl1erein.
2. It is further ORDERED, ADJUDGED and DECREED
tliat Edwin B. Meade and Vv. R. Ashburn, who are appointed
as Special :Commissioners for that purpose, after first having.
advertised the time, terms and plaee of sale for a period of
ten days by notice in some newspaper published in the City
of Norfolk, Virginia, and having general circulation .in the
County of Princess Anne, Virgfoia, shall offer for sale at
public auction for cash, the parcel described as. (b) in the
aforesaid decree entered in this cause on the 17th day of May,
1938, being· Lot 5 in Block No. 17 on the Plat of the Virginia
Beach property. recorded in the Clerk's Office of tbe Circuit
Court of Princess Anne County with the deed from Norfolk
and Virginia Beach Railro·ad Company to Robert. M. Hughes,
in Deed Book 59, page 115, with the buildings and improvements thereon, which parcel shall be sold free from liens and
encumbrances, and free from dower, to satisfy the following
debts, claims and charges thereon in tlie order following, t<,- ·
wit:
(a) The .costs of sale. including commissions to the Speci~l
Commissioners as provided by the laws of the State of Virginia;
· (b) A debt due Merchants and Mechanic's Savings Bank,
Norfolk, Vir~inia (Federal Deposit Insurance
pap:e 10 } Corporation, its successor) in the sum of $6,500.00,
· and intnest thereon at six per centum per annum,
from .Tuly 25, 1937, until payment .is made;
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(c} The dower interest of Carrie B. Morrison in said property, which dower interest attaches to the proceeds of sale
thei·eof after satisfaction of charges (a) and (b) above, and
which dower interest is fixed by Section 5117 of the Code of
Virginia, and is to be computed as provided in Section ~lt33
of the -Code of Virginia, based upon her present age of fortyseven years;
· (d) The amount required to satisfy seventy per cent of
so much of the costs of this suit as are not discharged by the
monies in the hands of the administratrix of the -estate of
Edgar H. Morrison, disposed of as hereinafter provided;
(e) The discharge of seventy per cent of the· 1F1ederal Estate Tax accruing upon the death of Edgar H. Morrison and
payable to the Collector of Internal Revenue at Richmond,
Virginia, and any penalties and interest that may be imposed
thereon;
(f) The discharge of seventy per cent of the debt due
Carrie B. Morrison individually, principal and interest, as
said debt is fixed and determined in this ca.use by decree en- .
tered herein on the 17th day· of May, 1938; and
3. It is further ORDERED, ADJUDGE,D and DECREED
that as to the remaining Virginia Real property of which
Edgar H. Morrison died sized and possessed, and which is
described in detail in the decree entered in this cause on the
17th day of May, 1938, that inasmuch as the widow, Carrie
B. Morrison, lrn.s a one-third interest therein for life, free
from the claims of her husband's creditors, therefore the
Court doth tentatively set aside the parcel described as ( e)
in the decree entered in thiR ca.use on the 17th day
page 11 } of May, 1938, upon the assumption that the same
is of the approximate value of the widow's life
interest which iR free from the claims of her husband's creditorR, which p::ircP.l s]1all not be sold at this time, and in order
to satisfy seventy per cent of the debts of the said Edgar H.
Morrison, as the same ha.ve been fixed in this cause, and
seventy per cent. of the Federal Estate tax, the said Edwin
B. Meade and ,v. R Asl1burn, who are appointed Special
Commissioners for that purpose, after having first advertised the time, place and terms of sale for a period of ten
days by notice in some newspaper published in the City of
Norfolk, Vir~:inia,, and having general circulation in the
County of Princess Anne, Vir~inia, are directed to offer for
sale at public auction for cash, so many of the remaining parcels of real property in Virginia, other than those- heretofore
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specifically dealt with in this decree, as may· be necessary to
yield a sum sufficient to discharge (a) the remainder of seventy
per cent of the debt due ,Carrie B. Morrison, individually,
principal and interest, as said debt is fixed by decree entered in this cause on May 17, 1938, to the extent that said
seventy per cent of said debt has not been satisfi·ed by application of proceeds of prior sales; plus (b) the remainder of
seventy per cent of Federal Estate tax, principal and interest; plus (c) the life interest of Carrie B. Morrison in the
proceeds of- i;_ale remaining after deduction of the amount required to sll.tisfy her husband's debts, which .life interest is
fixed as pi·ovided by Section 5117 of the Virginia Code, and
which shall be commuted according to the provisions of Section 5133 of said Code, based upon her pres~nt age of fortyseven years; plus ( d) the costs of sale of said parcels of
property, including commissions to the Special Commissioners
as provided hy the laws of the State of Virginia;
page 12 ~ plus ( e) the remainder of seventy per cent of the
costs of this suit not satisfied by application of
proceeds of prior sales.
Said parcels of real property in Virginia shall .be offered
for sale in the order in which they are listed in the decree
e:p.tered in this cause on May 17, 1938, beginning with the parcel
listed as (a) therein, proceeding next with the parcel listed
as (c) therein, and so on in order, eliminating parcels (b)
and (e) therein which have been heretofore specifically dealt
with in this decree. The value of the dower interest of Carrie
B. Morrison, widow, in the proceeds of sale so made remaining after deduction of the sum reguired to discharge her husband's debts, shall be payable to and thereafter to her, -under
t11e orders and directions of thi $ Court, and if in proceeding
to sell the said parcels of real property in order, the said
Special Commissioners shall arrive at a. point where the proceeds of sale from the parcel las~ sold, added to the proceedEi
of ~ale of the parcels previously sold,. realize more than the
amount required, then th{) said Special 1Commissioners shall
immediately discontinue their sales and report to the Court,
and the excess shall be thereafter distributed to those entitled
thereto under the orders and directions of tJ1e Court..
4. And t.he said C!arrie B. Morrison as Administratrix is
directed to pay the balance of $697.13 now in her hands· to
W.R. Ashburn and Edwin B. Meade, Special Commissioners,
and to dP.liver t.o· said Special Commissioners the tangible>
property a.t Virg-inia Bench of the appraised value of $199.00
as shown by the inventory and appraisal thereof filed in th(l
papers of this cause, and the items of personal property
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charged to her by Commissioner Green, and said S.pecial Commissioners shall sell the same at public. auction for cash at the
same time with the sale of some parcel of real
page 13 ~ property in tl1is cause; or, in the event that Carrie
·
B. Morrison individually is willing to pay the appraised value of $199.00 as the purchase price of said articles of personal property, and the appraised value of articles charge.q to her by Commissioner Green, and both of-the
Special Commissioners are in accord with the conclusion that.
it is to be the best interest of the estate to accept said sum in
cash rather than sell said articles of personal property, then
they are authorized upon receipt of said sum to allow the said
Carrie B. Morrison to retain the same as and for her sole
and separate property.
5. But said .Special Commissioners shall not proceed to
act under this decree until they shall have given bond before
the Clerk of this Court in the penalty of $30,000.00, conditioned according to law.

It appearing to the Court that W.R. Ashburn, as attorney
for the Administratrix, has rendered substantial services to
all parties interested in the distribution of this estate since
the report of the administratrix was approved in this cause,
the services being in connection with the imposition of FederaJ
estate tax, and that such services have resulted in a sa'1ing
of approximately $2,000.00 on the Federal estate tax payable, and that there is no fund out of which compensation for
said services can be made, it is ORDERED that W.R. Ashburn
be allowed a fee of $400.00 as a charge against the estate of
E. H. Morrison.. to be taxed and paid as a part of the costs
in this matter. And said Special Commissioners shall report
their proceedings.
And the further hearing of this cause is continued.
page 14
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And on the 1st day of March, 1940, the following Order was entered:

Carrie B. Morrison as Administrator of the Estate of Edgar
H. Morrison, and in lier own right, Plaintiff,
1),

Hope Morrison, Grace L. Cover, formerly Grace L. Grady,
and ·wmard S. Morrison, Defendants.

.
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IN CHANCERY.

This day came the defendants, Hope Morrison, Grace L.
Cover, formerly Grace L. Grady, and Willard .S. Morrison,
and report~q~to the Court, by counsel that their former attorney, Edwin B. Meade of Danville, Virf,.rinia, has been discharg·ed from further representation of these defendants, and
on their motion leave is given them to :file objections and
exceptions, and a motion for modification of the order of sale
and ·for setting aside or postponing the said advertised sale
be also filed.
page 15
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And on the 1st day of March, 1940, the following
Objections and Exceptions as mentioned in the
foregoing Order were filed.

This day came the defendants, Hope Morrison, Grac.e L.
Cover, formerly Grace L. Grady, and Willard S. Morrison,
and by leave of court filed the following objections and excep-. tions to the order entered herein on February 15, 1940:
1. The order directs the sale of all the real estate or so
much as may be necessary·of the estate of Edgar H. Morrison,
to enforce the lien of a judgment sec.ured by Carrie B. Morrison in her own right, without reg·ard to Section 6472 of the
Code of Laws of Virginia of 1936, and without any mention
thereof, in the face of the fact. that the decision of the Supreme Court of Appeals of Vjrginia rendered on October 9,
1939, fixes the lien of the Raid judgment at $1!5,579.00 with
interest from the date of said judgment or from the date of
the original decree of this court on the 17th day of May, 1938.
a.nd without regard to the fact that neither the Court nor .
the _Administrator has any right or authority to subjeet this
property to sale for any purpose, because no other judgment,
so far as the defendants are advised, has been entered creating
a lien upon this property, the amount of taxes not having
- yet been determined, and in further disregard of tl1e fact
that the aforesaid opinion of the Supreme Court of Appeals
of Virginia fixes the rental of the said property at between
$12,000 and $17,000 a year, from which it conclusively appearR
that the lien of the said judgment. and in fact all other claims
against the estate would be completely paid off and satisfied
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within five years, as provided under Section 64;72 pf tbe Code
of Laws of Virginia.
·
2. The defe11dants further except to the action
page 16 ~ of the Court in entering a decree requiring the
aforesaid defendants to execute a deed in fee simple to the Commissioners appointed by the Court; namely,
Willard R. Ashburn and Edwin B. Meade, to property .located in the State of North Carolina, over which. this Court
has no right of control or direction, in that it is totally contrary to the provisions of the Constitution of the United
States and contrary to the fundamental law; it is an attempt
to deprive the defendants of their property without due process of law and is specifically an attempt by the Court to apply coercion and pressure to cause something to be done
which cannot within reason be lawfully done.
3. Further, the decree sets aside for the widow, as and for
her entire interest in all the real estate, both in Virginia and
North Carolina, certain properties which completely sati.sfy
all of her dower or life interest in all the said real estate,
and in addition thereto provides tlmt in the sale of eaeh piece
of prope.rty sold by the Ooml.llis~ionerij, the widow shall re.ceive again her dower or Iife interest in the piece of property
so sold~ which amounts to a double paym._ent to which she is

not entitled.

4. The oJ·der give$ entirely roo much discretionary power
to the Commis$ioners with J·eference to the sale of the prop~
erty, both in N'orth Carolina and Virginia, in that the Com,..
missioners, without first securing the approval of the Court,
may sub-divide the land in North Carolina to suit their inrdividual wishes, and may sell the property in Virginia with.
out regard to the questions as to whether the time of the sale
would be practicable and the circumstances are such that the
laud could be sold to the best advantage, the action
pag·e 17 ~ of the Commissioners under the said order now being such that to sell the said property on Mareh 1,
1940, would cause the said property to be disposed of at a
time when it could not be sold to the best advantage.
5. The order requiring· Grace L. Cover and Hope Morrison
to deed to the Commissioners the real estate situated in North
Carolina is impossible of enfore.ement, not only because it is
contrary to the law and in violation of the oonstitutional rights
of the parties, but because the said Grace L. Cover and Httpe
Morrison are both non-residents of the State of Virginia and
of the State of ,North Carolirut, Hope Morrison being a citizen and resident of the State ~f California and Graee L.
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Cover being a cjtizen and resident of the State of Maryland.

HOPE MORRISON,
GRACE L. COVER,
,VILLARD S. MORRISON,
·
By Counsel.
VENABLE., MILLER, PILCHER & PARSONS,
P. D.
And on the same day, to-wit: the 1st day of March, 1940,
the following Affidavit was filed:
AFFIDAVIT.
State of Virginia,
City of .N01:folk, to-wit:
This day personally appeared before me, Ethel W. Zabawa,
a Notary Public in and for 'the State and City aforesaid, Willard S. Morrison, and upon his oath stated that he has read
the statements and matters set forth in the objecpage 18 } tions, exceptions and motion of the defendants
herein with reference to the order of the Court entered on February 15, 1940, and that the said statements and
matters set forth are true of his own knowledge, except as
such matters are stated upon information and belief, and aE-:
to those he verily believes them to be true; in evidence whereof
he affixes his signature hereto.
WILLARD S. MORRISON.
Subscribed and sworn to before me this first day of 1\,1.arch.
1940.

ETHEL W. ZABAWA,
·Notary Public.
And on the same day, to-wit: On the 1st day of March,
1940,- the following Order was tendered to the Court aud refused:
This day came the parties by their respective attorneys,
Willard R. Ashburn, representing Carrie B. Morrison, the
plaintiff, and John ·w. Carter, attorney at law of Danville,

Hope Morrison, et al., v. C. B. Morrison, Adm 'x, etc.

27

Virginia, by Venable, Miller, Pilcher and Parsons, associated
for the purpose of this petition because of the said that
the said ,John
Carter, now employed by the defendants as·
their attorney, is engaged in bis duties as State Senator in
the Virginia Assembly at Richmond, cannot be present, and
has associated with him the said Venable, Miller; Pilcher and
Parsons, and the defendants moved the ·Court· as follows:

,v.

1. To set aside the order entered on February 15, 1940, on
the gTounds set forth in the exceptions this day filed, and to
direct the Commissioners, Willard R. Ashburn and
page 19 } Edwin B. Meade, appointed by the said order, to
cancel the sale of March 1, 1940, and to take no
further action under the said order until further order of
this Court, or if the Court be of opinion that the said order
should be still in force and effect, that action thereunder be
suspended until further order of the Court, and that a hearing be had upon the exceptions filed herein to determine
whether there should be any corrections or amendments to
the said order of February 15, 1940;
Upon consideration thereof and it appearing and it appearing to the Court that some further investigation and consideration of the matters contained in the said order of February
15, 1940, should be had, the motion on behalf of the def endants- is granted and it is ADJUDGED, ORDERED AND DE~
·CREED that the said Commissioners, Willard R. Ashburn
and Edg~r B. Meade, cancel the advertised sale of Par~el B.
mentioned in the said order., and all authority to proceed under the said order with the sale of any of the said property
or to carry out any other powers or privileges granted by the
said order be suspended until further order of this Court.

NOTICE OF APPLICAlTION FOR OOPY OF REOORD.
To Willard R. Ashburn,
Counsel for Carrie B. Morrison
as Administratrix of the Estate
of Edgar H. Morrison, and in her
· own right:
You are hereby notified that with a view of appealing from
the decree entered in the above-entitled cause on the 15th day
of February, 1940, the undersigned will on the 20th
pag·e 20 ~ day of May, 1940, apply to the Clerk of said Court,
at his office at Princess Anne Courthouse, Virginia, for a transcl'ipt of the record of so much of the cause
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above named wherein· said decree is, as will enable the Supreme Court of Appeals .o! Virginia, or a judge. thei:eof ~n
'Vacation, to whom the petit10n for appeal from said decree 1s
to be presented, properly to decide on such petition, and
-enable said Court, if the petition be g·ranted, properly to decide the questions that may arise before it, viz: the said decree
of February 15, 1940, and all other proceedings in said cause
since said ·-last mentioned date.
HOPE MORRISON,
GRACE L. COVER,
,vrLLARD s. MORRISON,
By Counsel.
VENABLE, MILLER, PILCHER & PARSONS,

P. D.

.

Service Accepted :
May 13, 1940.

W.R. ASHBURN,
Counsel for Plaintiff.
In the Circuit Court of Princess Anne County:
. l, B. D. White, Judge of the Circuit Court of Princess Anne
County, Virginia, do certify that the foregoing record contains the decree of February 15, 1940, and all subsequent proceedings in the case of Carrie B. Morrison, as Administratrix
of the Estate of Edgar H. Morrison, and in her own right,
again.st Hope Morrison, Grace L. Cover, formerly
page 21 r Grace L. Grady, and Willard S. Morrison, and that
counsel for the complainant had due notice of the _
application for and the certification thereof in accordance
with law.
Given under my hand this 6th day of June, .1940.
B. D. WHITE,
Judge of the Circuit Court of Princess
Anne County, Virginia.
In the Clerk's Office of the Circuit Court of the County of
Princess Anne, on the 5th day of June, 1940.
·
.
· I, William F. Hudgins, Clerk of the Court aforeRaid, hereby
certify that the foregoing transcript includes' the decree
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February 15th, 1940, and all subsequent proceeding·s had
thereon in the Chancery cause of Carrie B. Morrison, as A.dministra trix of the Estate of Edgar H. Morrison and in her
own right, P1aintiff, against Hope Morrison, Grace L. Cover,
formerly Grace L. Grady, and Willard S. Morrison, Defendants, lately pending in our said Court.
I further certify that the same was not made up and com-pleted and delivered, until the complainant had received due
notice thereof and of the intention of the said Hope Morrison, Grace L. Cover, formerly Grace L. Grady, and Willard
S. Morrison to appeal to the Supreme Court of Appeals of
Virginia from the decree of said Court entered in said Court
on the 15th day of February, 1940.
Teste:
WILLIAM F. HUDGINS, Clerk.
A Copy-Teste:
M. B. WATTS, C. C.

-;

. ,~·
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