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RULE 14-BRIEFS
l. Form and contents 0£ appellant's brief. The opening brief of the appella nt (or
the petition for appea l when adopted as the opening brief) shall con ta:n:
(a) A subject index a nd table of citations w ith cases alphabetically a rranged.
Citation s of V irginia cases mu st refer to the Virginia Reports an d, in addit ion, may
r efer to other r eports containing such cases.
(b) A hrief statement of the m aterial proceedings in the lower court, the errors
assigned, and th e questions in volved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the record where t here is any possibility th at th e other side may question the sta temen t. \ Vhere t he facts a re contl'llvcrted it should be so stated.
( d) Argumen t in support of the position of appellant.
The brief shall be signed by at least one at torney practicing in this court, giving
his address.
The appellant may a dopt the pe tition fo r appeal as h is opening brief by so stating
in the pet ition, or by givi ng to opposing counsel wri tten notice of such intention
within fi ve davs of the receipt by a ppellant of th e printed record, and by fil ing a
c opy of such notice wi th the clerk of the court. No alleged error not specified in t he
opc11 ing brief or petition fo r appeal shall be admitl cd as a ground for argument by
a ppella nt on the heari ng of the cause.
2. Form and contents of appellee's brief. The brief fo r the appcll ee shall con tain:
(a ) A subject index and table of citations wi th cases alphabetically arranged.
Citations of Virginia cases mu~t refer to the Virginia R eports and, in a ddition, may
rdcr to other r rports conta ining such cases.
(b) A s ta tement of the case and of the points involved, if the appcllee disagrees
wit h the statement of appellant.
(c) A statcmc:nt of th e fa cts which a re necessary to correct or amplify the s ta tement in appellant's brief in so far as it is deemed e rroneous or inadequate, wi th appropriate reference to the pages of the record.
(d) Argumen t in support of t he position of appcllee.
T he brief s hall be signed by a t least one attorney practicing in this court, giving
h is address.
3. Reply brief. Th e reply brief (if any) of the a ppella nt shall con tain a11 the a uthorities relied on by him, not reierrcd to in his petition or opcnini; brid. In other
respec ts it shall confo rm to the requirements for appcllee's brici.
4. T ime of filing. (a ) Civil cases. The opening brief of the appella nt (if there be
one in addition to the petition for a ppeal} s ha ll be filed in the clerk's office w ithin
fifteen da ys a fter the receipt by counsel for a ppellant of the pri nted record, bu t in no
event less t han twenty-fi ve clays bciorc the fi r st day of the session at w hich the case
is to he heard. T he brief of the a ppell ee shall be fi led in the clc:rk's office not later
than ten days before the first day of t he session at which the case is to be heard. T he
r epl y bdcf of th e appellant shall be filed in the clerk's offi ce not later than the day
before the fi rst day of the ses~ion a t wh ich the case is to be hean.l.
(b) Crim inal Oases. In crim inal cases briefs m ust be fil ed within the time s pecified
in civil cases ; provided, however, tha t in those cases in wh ich the records have not
b e,•11 pri nt ed and cleli\·crerl to counsel at least twenty-fi ve day;, hdore the beginning
of the nc:xt session of the court. s uch cases ~hall bt' plact·d a t th e foot of th e <locket
for tha t sess ion of the court , and th e Commonweallh's brief shall be filed at least ten
days prior to th e call ing of the ca!'e, and the reply brief for the pla intiff in error not
la ter than the day before the case is called.
(c) St ipulatio n of ro 1msel as to filing. Counsel for opposing parties may fil e with
the clerk a written stipulation changin g the time fo r fili 11g hr ids in a ny case ; prov ided. however, that all briefs must be filed not la ter than the day before such case
is to be heard. ·
5. Number of copies to be filed and delivered to opposing counsel. Twenty copies
of each brief shall be fi led w it h the clerk of the court, a nd at leas t tw o copies mailed
or dclivcrccl to opposin g coun~cl on or before the day on wh ich the brief is filed.
6. Size and Type. Briefs sha ll be nine inches in length and six inches in width, s o
as to conform in di mensions to t he pri11t<.:d record , and i:ha ll be print ed in type not less
in size, as to height an cl w icl th , than the type in which the r<'cord is prin ted. The
record number of the case and nnmcs of counsel shall be printed on the front cover of
all briefs.
7. N on-compliance, effect of. The clerk of this court is directed not to receive or
file a brief which fails to com ply w ith the rertuire ments of this rule. If nc.ither side
has fi led a proper brief the cause w ill not be hea rd. If on e of t he parti es £ai ls to file
a proper brief he can not be h~ard. hut the case w ill be heard ex 1ia rte upon t he a rg n,
mcnt of the par ty by whom the brief has been filed.
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VIRGINIA ELECTRIC AND POWER COMPANY, A CORPORATIONt Plaintiff in Error,

versus
l)R,lJRY J. lIOLLAND, JR,, '.Defendant in Error.

PETITION FOR WRIT OF ERROR.

To ·the Honorable Justices of the Supreme Oourt of .Appeal$,
. of Virgi11,il_l:

,
.
Yo~r petitioner" respectfully showeth unto your Honors that

it is .aggrieved by a judgment entered on tlie 13th day of
January, 1945, by the Circuit Court of the City of N orlolk,
Virginia, in favor of Drury J. Holland, Jr., against your petj.tio!].er for th~ ~um of $5,000.001 with interest thereon from
the, 6th day ~f I)ecember, 1944, until paid.
~ transcript of the record is herewith presented.
'l'h~_s petiti~n is adopted. as the .opening brief, and a copy
~as ~e.live.r~4 to the .~ttorfiey for Drury J. Holland~ Jr~, 011 the
7th day. .of .May, .1945. .
Oral. argµment is requested. The parties will be treated
in the petition as they appeared in the lower court.
.

~FACTS~

is

This an action fo recover damages to the plauiti:ff 1s automobile as well as personal injuries sustained by him when
struck by a southbound street ()ar operated by the defendant
while the plaintiff was attempting to cross in his automobile
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from the west side to the east side of the defendant's tracks.
-The collision occurred at the intersec.tion of Hampton Bonlevarcl and Sewell 's Point Road, in' the City of Norfolk, Virginia.. The .defendant operates a double track. car line running
north and south along Hampton Boulevard to and 1:tom the
Naval Ope:ratiug·Base .. On either.side of the tracks is a paved
vehicular roadway, the eastern roadway being used for _north-:bound traffic and .the western roadway for southbound traffic.
The· portion be.tween the roadways ·.and occupied. by ..the car-tracks is not paved. The western roadway. is 30 feet wide and
is 9 feet distant from the western rail of the southbound track.
The tracks are constructed in the. same manner as a steam
i.·ailroad, and are crossed at Mrtain fixed crossings.
. Sewell 's Point . Road crosses Haµipton Boulevard at ap.proximately right.angles. The crossing is 36 feet wide. There
is a traffic light over each roadway.
: Three witnesses testified .that the street car ran through
the red light and struck the plaintiff's automobile; that the
north and southbound traffic had stopped. The plaintiff does
not say that he saw the traffic light change, although he does
say that northbound and southbound traffic had stopped.
3* •Two witnesses and the operator of the street car testified that the light was green, for the operator, and
two witnesses, who were standing on the front platform of a
. northbound car, testified-that the northbound car was moving
at the time of the impact, and one of these witnesses -testified
. that the northbound street car would have struck the automobile if the southbound street car had not struck it. The
plaintiff was driving south on the western side of the south·
bou~d driveway of Hampon Boulevard.
. The plaintiff testified as follows:·
1

"f1-· When I pulled tip the light was green; I went under
· the light and held out my hand. as if to make a left turn, and
one car. came to my left, and· all that time I was waiting, and
r saw the· street car coming, and I slowed up a little ·to see
what was g.oing to happen. I looked to my Fight and saw the
street car and -the cars were as thick as they could be. I
looked back at the car, and pulled on the track, and I as 7
sumed it was· going to stop. It always did stop there, and passengers were there to get on, and I assumed it would stop:
I started across, and after I got on the track I saw it was
not going to stop, and I tried to give it gas to get off the track,
but T couldn't get off." (R., p. 43.)
.

•

•

e

'

•
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,·, A. The~e was one car that passed me off on my ieft: I
had to remain there, and I sa'tv the street cat coming, and I
w~n~ed t~ be certain I could get in there." (R., p. 44).
.. . ·,

; *·

~l

• •.

.

·.'

.•...

:•

.

~- '.'.A. The position. I ;as ~itting, there was· rooin;, betw·een
me on the left-hand side for another car to pass before I
started and pulled in, .·and at (the time I started to pull in I
would say it was two lengths from 'ine/' (R., p. ~5.)
-

•

•

• , 'Q. Now, as I understand you, you came down on the
western side of the southbound driveway, down Hampton Boulevard T·
'' A. Yes, sir.
'' Q. And you stopped on the western side of the southbound driveway?
·".A.. Yes, sir.
. .
'' Q. And you were sta;nding in that position, and you saw
the street car about two car ·zengths . away'/ ·
. "A. That is rigbt." (R., p. 52~)
4*

••
.
..
:~· · '' Q. And you were looking at the street car from the tiine
you·saw·it over-two car·lengths away until it struck you?
·" A. No; I looked,· to the right and saw that traffic had
stopped before I pulled across the track.
. .'' Q. Did you pay any more attention to the street car! · ·
.- '' A. Yes; I glanced back at it.
· "Q. Where was iU · · .-:·
,
.·... :.· ... · ·. ·. .
· "' A. The second time I had gotten too far on the track to
get off. :
· ·\
''Q. In-other words, the time you saw it, when you were:oiP,
the· right-hand· side.: of the southbound roadway,· you were
tod far. on· to· get off!!.: .. ·; ;d > . •.•• .., • • • : • i· ·
· ·
• ,
·''A. I looked back and saw the street car coming, and prd·ceeded to cross because I assumed that it would stop and
pick up the passengers and also observe th_e Ted l~ght.:" (R.,
pp. 53;.54.),
. ·
, '

' , •
•

•• .f
•

-·

••
'

~

• ~
•

••• : -

lj(c"

• :
•

.

:

! .L

.,.... ~ .
f
e, .. .

•

•

.

,.

.

'' A. The street car was a c·ouple of lengths away w~en I
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look:ed ba~~' _an(ll I glan~d again ~ft<n~ looking to see that the
other traffi~ had stopped, and I saw it was too late.
''*By Mr. Williams:
.
'' Q. When you glanced the secohd time, where was the
street car?
1_ ~-" A. Th~ e~reet carj I guess; w~s in six 01" seven feet of tne."
(&, pp, 55-6,)

5*

*
'' Q. In other words, you looked three times or twice?

*

*

He

~' T·he Court: said he iooked twi~e; he looked first an.d-it
was two car lengths away, and the second tima it was six or
s~ven feet.
"By Mr. Williams:
_ _.
- -.'.1 Q, Andat tliat time you were on the track; is that correct-¥
'' A. Yes, sir." (R., p. 56.)

*

-~

-*

•

··";A .. _.Going five_ mile$ an1hour, in what distance could you
stop. the ,automobil(3. :11nder th~ w~ather Qonditions 7 ·
_
. , '.' A, -Going five miles an hour I imagihe you could stop it
in two feet.
. . ·. - ,- __ "Q. And going two or..three ·miles an hour, you could certainly stop it in that distan~e f _
'' A. I would think so, yes, sir. '' (R,, t>~ 88.)

The evid~~~e ~ost favorable to the plaintiff is that h'3 ,vas
d;rivi~g, southwardly on, the western ·side of Hampton ~oule:vard and w~en he reached ;Sewell 's Point Road the light was
green, for southbound traffic. He attempted to .make a left
turn, and after turning about 46 degrees, sto.pped on. the wastern side 0£ the. southboufid drivewayt under the traffict lightt
because h.is progress.·was obstructed. by southbound .tr.l.iffic
passing to his left. North and southbound traffic. cattle to q .
stop, and the plaintiff then *undertook to complete his
6* turn and was stru~k by a street car. While standing on.
the western side of the southbound driveway he saw the
sout)1bound street car. appp.oaehing, approximately two car
lengths away and assumed that it would stop for passengers
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at the inte1·section and for the red light. He did not see the
street car again until he was on the track and the car was six
or seven feet from him (R.., p. 56 ).. The plaintiff could have
st9pped his automobile i~ two ~ee! (R.., p. BS) • . One witness
estimated the speed of the plamtiff's automobile at two or
three miles an hour (R., p. 22), and another at "possibly five
miles an hour".. • • "I would say real slow. " (R., p . 41.)
The plaintiff's automobile was standing on the western side
of the southbound driveway and from this position he had to
drive at least 24 feet to reach the track (Exhibit No. 2)~
$

ASSIGNlIENT OF ERRORS.
The errors assigned are that the Court erred:
1. In not striking out the plaintiff's evidence and in grant..
i.ng any instructions for the plaintiff..
2. In not setting aside the verdict of the jury as plainly.
wrong, and without evidence to support it, and in not entering
final judgment for the defendan~.
3. In granting instruction P-4..
7*

"'CONTRIBUTORY NEGLIGENCE.

Even if it be conceded that the operator of the street car .
was guilty of negligence in running through a red light, still
the plaintiff ,vas guilty of contributory negligence in not ~eeping a proper lookout and in shutting his eyes to danger in
blind reliance upon the unaided care of the operator of the
street car. It is well settled in Virginia that the plaintiff
is bound by his own testimony, nor can he complain because
the Court accepts his st.atement as true. The plaintiff, after
s~eing the street car two car lengths away, started his auto ..
mobile and drove 24 feet and on the traek at a slow rate of
speed without looking again in order to see whether the car
had slackened its speed or stopped before g-oing on the track.
If he had looked at any time while traveling the 24 feet he
would have seen the car and, according to his evidence, could
have stopped in two feet. (R., p. 83.) According to the plain..
tiff all other traffic had stopped ( R., p. 54) and there was
nothing to prevent him from looking.
As ·stated in the case of Berent v. Virginia Electric and
Power Co., 153 Va. 586, at page 589:

"From all this it is clearly apparent that he did not look '
towards the street car after he made the turn at 28th Street,
but seeing persons standing on the sidewalk waiting to board
the car, he assumed it was going to stop and take up passen-
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gers. This may or may not be excusable assumption on l~is
part, but it does not justify a recovery against the defendant.
Before he can recover he must continue to look and *keep
8* out of obvious danger. As the court says in a similar case
(Derring's ·.A.dm'r. v. Va. Ry. db P. Co., 122 Va. 517, 95
S. E. 405): 'It was his duty to see that the car had slackened
its speed or stopped before going on the track in such close
proximity to it.' He did not look at all after m~king the turn
at 28th Street, and his own negligence is a bar to any recovery.
'"The best that can be made of the plaintiff's case is. one.
of concurring negligence, even if we assume that the motorman was negligent, which is not at all clear. His speed was
not excessive, he sounded his gong and had a right to assume
that the plaintiff would not drive on the track right in front of
a rapidly approaching street car.
'' The verdict must be set aside and judgment entered for
ihe defendant.''
In the case of Dick v. Virginia Electric and Power Co., 158
Va. 77, the plaintiff's automobile stalled on the defendant's
track. She sat in the automobile alternately trying to get
it started and watching the on-coming car, relying entirely on
the fact that the motorman would see her and stop. There
was a verdict for the plaintiff which the lower court set aside,
and entered up judgment ·ror the defendant. The action of
the lower court was affirmed on the ground that the plaintiff
was guilty of contributory negligence. The court stated, at
page 86:
·
'' Mr. Justice Epes said, speaking for the court, in the case
of Barnes v. Ashworth, supra, and quoting from the case of
Virgi1iia <t 8. W. Ry. Co. v. Skinner, 119 Va. 843, 89 .S. E. 887·:
'No <;>ne can be allowed to shi,,t his eyes to danger vn, the blind
reliance upon .the unaided care of another ivithout assuming
the consequences of the omission of such care.' ,,.
Certainly the evidence of the plaintiff in the case at bar
shows that after he looked, while standing still, he took no
thought for his own safety and relied entirely on the fact
9* *that the operator would stop the car. He should assume
the consequences of his omission to look when looking
would have been effective.
See also:

Driscoll v. Virginia E ..<I; P. Co., 166 Va. 538.
Virginia E. & P. Co. v. Ford, 166 Va. 619.
Harrell v. Virginia E. <t P. Co., 177 Va. 59.
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We submit that a green light confers no authority on· an
a_utomobile driver who has the light in his favor to proceed
reg·ardless of approaching street cars or other traffic. The
light is not a command to proceed but is simply a peemission
to proceed while exercising ordinary care to keep nn pffective
lookout. The plaintiff admittedly did not keep an effective
loo~out..

RIGHT OF WAY.

Even if the .light was green, in the plaintiff's favor~ this
certainly gave him no greater rights to proceed than he would
have had under statutes .or ordinances giving a right of way.
This Court has held many times that even where a plaintiff has
the right of way, that it is his duty to keep a proper lookout,
and the failure. of the plaintiff to do so makes him guilty of
contributory negligence, as a matter of law.
10*
*_In the case of Gordon/ v. Virginia Electric and Power
c_o., 150 Va. 442, the plaintiff, a pedestrian, was crossing
at an intersection. She had the right of way by virtue of an
ordinance. She ~~w the street car approaching about 185
feet away. She proceeded some 25 feet without looking again
and was· struck as she stepped on the track. The Court, in
denying a recovery as a matter of law, _s~id at page 446:
''Where a pedestrian who knows of the approach of a car
is thus injured and there is nothing to obstruct the view,. the
cast3 is rare indeed when he can be p~rmitted to recover.''
And again, at page 449 : .

'' A pedestrian, under such circumstances, knowing of the
approach of the street car, with nothing to obstruct his view,
and in possession of his norm~l faculties, can avoid the injury in most cases by. stopping and by not taking the fatal
step into obvious danger. In most cases he can assure his
safety by the exercise of the slightest care.''

In the case of Arlington and Fairfax Moto.r .Transportatio'l'A
Co. v. Simmonds, Admr., eitc., 182 Va. 796, t4e Court held the
plaintiff's intestate guilty of contributory negligence as a
matter of law. The Court said, at page 804:
. "As said in Virginia Eleo:, etc., Go. v. Bl!wnt, supra, and
Thornton v. Downes, supra, while the statute, Virginia Code,
1942 (Michie), section 2154 (126), relating to the rights of
pedestrians at intersections, accords a pedestrian the -right of
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,vay at such intersections, the pedestrian is guilty of con. tributory negligence which bars a recovery 9 f or injuries
11• suffered, if, abandoning all care, he attempts to assert
his right of way in the face of approaching traffic dangerously near to him.''
There are numerous cases in Virginia holding the. plaintiff
guilty of contributory negligence as a matter of law even
where he had the right of way pursuant to section 2154 (123),
Code of ;vfrginia.
In the case of Yellow Cab Co .. v. Eden, 178 Va. 325, at page
341, the Court says:
"As we have said time after time, the mere fact that one
v~cle has the right of way over another at a· street intersection does not relieve the driver of the vehicle thus favored
from the duty of exercising due care to avoid- a collision.
Hogan v. MiUer, supra, and cases cited; Johnson v. H.arri.~on,
161 Va. 8~ 172 S. E. 259; Nicholson v. Garland, 156 Va. 745,
158 S. E. 901; Y eilow Cab Co . v. Gulley, 169 Va. 611, 194 S. E.
683; Elle,tt v. Carpenter, 173 Va. 191, 3 S. ~- (2d) 370.
i'The ·driver of a car who keeps a lookout and fails to take
advantage of what it discloses is a-s guilty of negligence as one
who fails to keep a lookout. The result is usually the same.
Yellow Cab C9. v. Gulley, supra."

In the case of Yeltow Ca.b Co .. v. (}ulley, 169 Va. 611, the
plaintiff had the right of way under the -statute.. In denying
a recovery, the Court said at page 617:
'' Mrs. Gulley is bound ·by the admissions of herself alid
chauffeur. Her case can rise no higher than her own evidence. Virginia Electrilc and P.owerr Cmnpany v. V ellittes,
162 Va. 671, 175 S. E. 35.
.
"'The law requires the driver of a ca,· to keep a proper lookout, in order that he may avail himself of what the lookout
discloses to prevent injury to .himself as well as to others.
Keeping a lookout is without avail unless one utilizes the inform,a;lion thereby setmred. One who keeps a lookout and fails
to take advantage of •what it discloses, is as guilty of
12• negligence as one who fails to !«lep a lookout.. The ~ult
is the same. He who doesn ~t take heed of .a danger signal, plainly seen with the eyes,. might just as well shut his
eyes to the signal It is as true today as it was in the days
of the prophet, Isaiah, that the fate of one who seeth but ob-·
serveth not, is preordained. The rule that one should exercise ordinary and reasonable ·eare to avoid danger is ·as old
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us the law of self-preservation. None are so blind as those
who will not see.
.
'' The car of the plaintiff was in a place of safety when the
owne:r and he-F drivar had knowledge of the danger immediately in their front, and instantly ooming closer. Heedless of eve1·y saus·e o.f l}reoal.ltion2 in the :face of a known. danger,. they proceeded cloa~r t.o it, a_nd if they did not actively ·
and actually thrust the-ms.elves into the d~nger, they did, in
fact, invite it. Sven if $he had the 'light of way,. she was. no#
absolved f roryi exercising due care and ordiil.fl,ry circumspection to avoid injury to herself a;nd others. Nicholson v. Garland,. 156 Va. 745,.158 S. E. 901; JohntJon v. Harrison, 161 Va.
804,. 172 S. E. 259.
"The sa;me rule applied in the case oi Johnson y. Harrison,
supra,. applies he.re. There the intersection was in the open
(~ountry. Here it was open and visible from both sides for a
great distance. There the driver of the plaintiff's car alleged
tl~t-he did not se~ th<t other car wh~n he was charged with-the
duty of seeing it. H&f~ the ploo.ntiff"s driver testified that he
saw the other car, but proceeded as if he had. not seeE. ii.
The inevitable result in either situation is the same. By
&nalogy, the law requires one to have properly adjusted brakes
on a motor car 2 but if he does. not us<:f them in an erite1~gency
he may a$ w~ll not hav~. them.?'

In th~ case of Brown v~ f"qrker, 167 .Va. 286, and Brown v.
Lee, 167 Va~ 284,, i11volving eompan.ion cases,. the. Court said,
at page 285:
"Incredible as it may seem, he. tells us. th.at he never saw
this coupe llntil he. struck it, and fo.r this he. offers no ex..,
cuse.
''It is. tr11e that when two vehiele,s 11,pp:roaeh an intersection
at ap~roximately the same time, th~ driver of the vehicle on
the }ijft. must ordinarily yield the :right of way -to the vehicle
on his ;right. * ( Code, seetion 21{'.}4 (123)), but this does
13• not. a,.utho-rize blind iltriving. .
·
'' Th~ naglige:nce of Le~ is tQo plain for argument.
As a proximate cause it contributed to h}s injury and he
cannot recover. ' '

'l'he plaintiff did »ot comply ·with Section 2154 (122) of the
Cod~ of Virguiia in that h.e- foiled to. see that the turn could
1:Je made in safety,. He saw the ~tre~t ctlr while standing at a
forty-five degree angl~.. II~ stElrt~d up ~nd tomplet.ed his turn
and went on the track without looking again to see that he
could complete· his turn in safety.
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In E. R. Walker v. lJ,J. 0. Crosen, 168 Va. 410, Crosen at-·
tempted to make a left-hand turn at an intersection. He first
saw the other car when it was 240 feet way. The next time he
saw the car he was making the turn and was about half
way across the highway. The other automobile at that time
was 118 feet away and he did not know whether its speed had
been reduced. Crosen was driving at the rate of 6 miles an
·hour. He said, "I thought Iliad time to get in there". The
Court held Crosen guilty of negligence as a matter of law,
stating at page 414:
''Under Code 1936, section 2154 (122) (a), this is required
of a driver who intends to turn across a highway: 'Every
driver who intends to stop, turn, or partly turn from a direct
line, shall first see that such movement can be made in
safety.' "
*In the· case of liV. T. Etheridge v. Norfolk ,Southern
· Railroad Co., 143 Va. 789, the second headnote reads as
follows:
·
14*

'' 2. Crossings-Contribittory N egligence-Automa.tic Sig:. ·
na.Zs.-In the instant case, the plaintiff was injured when he
ran his automobile into the engine of defendant at a railroad
crossing. Plaintiff, a man in full possession of his faculties,
in broad daylight, in a level country, traveling at a moderate
rate of speed, where the view was unobstructed, ran into the
side of an oncoming train which he did not see until it was
too late to save himself, plaintiff testified that he neither
looked or listened for the train but concentrated his attention on the automatic signal, which was 011t of order."

The case of Virginia Electric ft Power Co. v. Beulah May.
Clark, 179 Va. 596, involved a collision· between a bus and a
station wagon at an intersection. A passenger in the bus was
injured. The operator of the bus, relying on a signal from a
traffic officer to proceed, made a left turn and did not see the
appr.oaching station wagon until too late to avoid the accident.
The Court, at page 601, said:
"In our· opinion the evidence clearly shows that the operator of the bus failed to keep a proper lookout for approaching
traffic, as required by law, and this dereliction .upon his part
Justified the finding of the jury that such failure was an efficiently contributing cause of the accident.''
·

V. E. & P. Co., v. Drury J. Holland, Jr.
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*INSTRUCTION P-4.

'' The Court instructs the jury that if you believe from tho
evidence that ·the plaintiff, while attempting to· make a leftlJand turn into Sewall's Point Road, used such care as an ordinarily prudent person would have used un<J.er the same conditions and circumstances, then the plaintiff would not be
guilty of contributory negligence.''
This instruction allowed the jury to find for the plaintiff
even if they believed that the plaintiff failed to comply ·wi~
section 21M (122), and is in direct conflict with instrncti0n.
No. 7, gTanted at the request of the defendant. It is well settled that the violation of a statute or an ordinance is negligence per se, and the only question for a jury to decide is
whether the violation was a proximate cause of the accident.
In the case of Southern Ralilway Co. v. Rice, 115 Va. 235,
the Court ·granted the following instruction numbered 7:
''7. The court instructs the jury that if they believe from
the evidence that an ordinance of the city of Richmond required engines at the place of the derailment to be propelled
at no greater r·ate of speed than four miles an hour, and if the
jury further believe from the evidence that at the time of the
derailment the plaintiff's intestate was running the train at a
greater rate ·of speed than four miles an hour, and if the jµry
further believe that the speed at which the train was being
moved was negligent and in any way contributed to caµse the
derailment, the jury must find for the defenda~t.''
The Court refused to grant defendant's instructions ''A'',
"B" and "E ", telling the jury that if the plaintiff was running at a greater rate of speed than four miles an hour,
16* and *that such speed contributed to. the accident, they
should find for the defendant. The speed limit, by an ·
ordinance, was fixed at four miles an hour. The Court held
that the violation of a statute or ordinance was negligence
per se, and at page 247 said:.
'' From what has been said, it follows that the court is of
opinion that the trial court erred in refusing to give instructions "A", "B" and "E". offered by the railway company,
and in giving instruction No. 7, which is in conflict with them.''
In the case of Elizabeth Young Wyatt v. The Chesapeake
and Potornac Telephone Co., 158 Va. 470, it is stated at page
482:
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''In St(IIYl,dard Oil Co. v. Bobe'lts, 130 Va._ 532, 107 S. E. 838,
839, Judge Prentis, in commenting on Southern R. Oo. v. Rice,
115 V ~ 235t 78 S~ E. 592, said: i That case clearly holds that
if an act which is prohibited by city ordinance directly contributes to the injury af! a proximate and concurring cause,
then the plaintiff cannot recover. The jury is not pennitted
"ta decide whether or not· the violation of an ordinance ivnder
such circumstances is negligence. Manifestly such a violation
is negligence, and the jury should be clearly told so; leav-ing
-them to detennine, i11, proper cases,. whether,. considering all .
the .attend@t circumstances,. such negligent unlawful act of
tb.e_plaintiff was a concurring, contributing and efficient cause
of th~ injury."

It will, therefore, be seen from the above cases:
1. That a person who assumes that a street ear will stop for
passengers aud fails to look, is guilty of negligence._
2. That a person who stays on a street car track in a stalled
automQbile and assumes tb'at a street car will stop, and fails
. to look, is guilty of negligence ...
17*
•3. That a pedestrian who has the right of way and
assumes that a street car will yield the right of way, and
fails to look is guilty of negligen0e.
··
4~ That a person who makes a lef~hand turn without seeing that such turn can be made in safety,. is guilty of negligence.
· 5. That a person who relies on the fact that the automatic
signals are working at a crossing and fails to look, is guilty
of negligence~

There is nQ logical reason why a person who assumes that a street car will stop for a red light, and fails to look should
not also be guilty of.negligence.
·
·
CONCLUSION..
It is respectfully submitted:

1.. That the plaintiff in the case at bar, on hiij own testi.
mony,. was guilty of contributory negligence as a matter of
law..
2. That in any event the verdict should be set aside and a
new trial granted for. err<,r in granting instruction P-4.
For errors assigned above, your petitioner prays 'that a
writ of error and supersedeas be allowed in this case and that

V. E.. & P. Co.., v. Dnuy J. Iioll~lld, Jr·.
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the judgment and 111ling of the Court be reviewed •and
reversed, and a final judgment be entered by this Honorable Cou-rt for the defendant, or new trial gr.anted~
Respectfully submitted,
T. JUSTIN MOORE,
LEIGH D. WILLIAMS,
Counsel for Plaintiff in Error.

We, Leigh D. Williams and T. Justin Moore, attorneys at
Jaw practicing in the Supreme Court of Appeals of Virginia,
<lo hereby certify that in our opinion it is proper that the decision in the above case be reviewed and reversed by this
honorable Court.
T. JUSTIN MOORE,
LEIGH D. WILLIAMS.
T. JUSTIN MOORE,
Electric Building,_
Richmond, Virginia.

LEIGH D. WlLLIAMS,
.
322 Citizens Bank Building,
Nodolk 10, Virginia.
n.~ceived May 7, 1945.
M. B. WATTS·, Clerk.

June 5, 1946. _Writ of errQr and supersedcas awarded by
the. 0Qurt. ·Bond, $6,000.
.

M. B. W.
'.

RECORD
VlRGINTA:

Pleas before the Cjrcuit Court of the City of No1·f0Ik, at
the Courthouse thereof, on the 13th day of January, in the
YM~1W5;
·

Be It Rem~mbe:r:ed, That heretofore, to-wit; In the Cir~ult Court aforesaid, on the 9th day of Oetober, in the year.,

--

..........~ .
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1944, came the plaintiff, Drurv J. Holland Jr., and docketed
his· Notice of Motion for judgment agai::ist the defendant
Virginia Electric & Power Company, a corporation, in th~
following words and figures, to-wit:
Virginia,
In the Circuit Court of the City, of Norfolk:
Drury J. Holland, Jr .., Plaintiff

v.

Virg·inia Electric - Power Company, a corporation, Defendant
NOTICE OF MOTION.
To: Virginia Electric & Power Company, a corporation
Norfolk, Virginia
TAKE NOTICE, That on the 9th day of October, 1944, at
ten o'clock, A. M., the undersigned will move the
page 2 ~ said Circuit.Court of the City of Norfolk, Virginia,
for a judgment against you in the sum of Ten Thousand ($10,000.00) Dollars,, due by you to the ·undersig·ned, for
this, to-wit :
That heretofore, to-wit, on the 8th day of July, 1944, the
undersigned was operating an automobile along a public highway in the City of Norfolk, Virginia, when said automobile
was struck by a street car owned by you, and ~hich was being. then and there operated by you in a negligent manner,
said collision occurring at or near the intersection of Hampton Boulevard and Sewell's Point Road in the Citv of Nor.folk, Virginia; and as a direct and proximate resuit of your
negligence as aforesaid, the undersigned was permanently
injured and caused to suffer great physical pain and mental
anguish., was forced, and will in the future be forced, to expend a large sum of money endeavoring to be cured of his
said injuries, and was caused to suffer loss of wages, and will
in the future be caused to suffer loss of wages by reason of
his inability to follow his usual vocation and employment, as
a result of said injuries ; and the undersigned further sus-
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tained loss and damage by reason of the destruction of his
automobile as a result of your neglig·ence as aforesaid.
WHEREFORE, he institutes this suit.
Respectfully,
DRURY J. HOLLA.ND, JR.
By BROUDY & BROUDY
His Counsel
page 3

~

The following is the Officer's Return on the foregoing Notice of Motion:
·
· ·

Executed Sept. 22nd, 1944; by delivering a copy of the within to A. E. Dickson Asst. Comptroller for Va. Elec. & Power
Co. a corporation, in the City of N orfo]k, wherein he resides
and wherein the said Corporation is doing business.
·

. LEE F. LAWLER,
SeTgi. City of Norfolk, Va.
By R. B. WOLFE., Deputy.
And on the same day, to-wit: In the Circuit Court aforesaid, on the 9th day of October, in the year, 1944:
· Upon the motion of the plaintiff, by counsel, it is ordered
that this notice of motion be docketed. And thereupon came
the parties, by counsel, and said defendant filed its plea of
the general issue to which said plaintiff replied generally and
issue is joined; and the further hearing is continued.
The following is the Plea of General Issue filed herein by
leave of the fore going order :
And the said defendant, by its attorney, comes
page 4 ~ -and says that it is not g'Uilty of the premises in this
action laid to its charge in manner and form, as
the plaintiff hath complained. And of iliis ·the said defend ..
ant puts itself upon the country.
LEIGH D. WILLIAMS
p. d.
_Aud on another day, to-wit: In the Circuit Court aforesaid on the 6th day of December., in t~e year, 1944:
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Thi$ day c8n:ie again the parties, by counsel, alld thereup<m
c·ame a jury, to-wit: J, .A.. Kennedey, G. G. Baker1 G.. R ..
Fisher, J. R. Ball, J.P. Hampshire, S. Fox and IL W. Gillen,
who were sworn to well and truly try the issue joined, and
having :fully heard the. evidence and argument of counsel returned its verdict in ths :following words and fig-ures, to-wit:
- ''We the Jury :find for the plaintiff and fix the amount of
damage at $5,000,00'', And thereupon said defendant moved
the Court to set aside th~ verdict of the jury and enter judgment for said defendant on the grounds that the same is contrary to the law and the evidence; or in the alternative to set
aside the verdict of the jury and grant it a new trial for errors
by the Court in granting and refusing to grant' instructions ;
and the further hearing of which motions is continued.
page 5 ~

.And ofi another day1 to-wit: In the Circuit Court
afotesaid; on the day and year first hereinabove
written, viz,; on the i3th day of Janua.1·y1 hi the yeart 1945 2

This day Mme again the patties, by counsel, and the motions }iQretofofe made ~e:rein having been fully heard and
maturely considered by the Court _are overruled. Whereupon
it is considered by the Court that said plaintiff recover
agaitlst said defendant the sum of Five Thousand ($6.,000,00)
Dollars, with legal interest the:reon from the 6th day of De..
cember, in the year, i944, till paid, together with his costs
about his suit in this behalf expended1 to all of which said
defendant, by counsel, duly excepteriL
And said defendartt having indicated its intention of ap•
plying to the Supi·eme Court of Appeals of ·Virginia for a
writ of error and s'llp.~rsedeas to the foregoing judgmentt it
is ordered that execution upon said judgment be suspended
fot t1ie parjod of sixty (60) days frotn the end of tbis term
0£. Court, upon said defendant, or some one for it, entering
into and acknowledging a proper suspending bond in the sum
of Six Thousand ($6,000.00) Dollars before the Clerk of this
CourtJ with surety to be approved by said Clerk, and with
condition. according tQ law.
·
Th~ following is the record in the abo~e styled case 1
page 6
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In the Circuit Court of the City of Norfolk, Vir.
ginia.

Drury J. Holland, Jr.,

v,

Virginia Eleetric & Power Company
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NOTICE OF ·APPEAL.

To Broudy & Broudy, counsel for Drury J. Holland, Jr. :
PLEASE TAKE NOTICE that on the 14th day of February, 1945, at 10 :00 o'clock A. M., at the courtroom of the
Circuit Court of the City of Norfolk, Virginia, the undersigned will present to the Hon. Clyde H. Jacob, Judge of the
Circuit Court of the City of Norfolk, Virginia, a stenographic
transcript of the testimony and other incidents of the trial
of the said cause, to be authenticated and verified by him;
and that we will, on the same date, apply to the Clerk of .the
Circuit Court of the City of Norfolk, Virginia, for a transcript of the record in said cause, to be submitted to the
Supreme Court of Appeals of.Virginia, with a petition for a
writ of error and supersedeas from the final judgment entered therein.
·

LEIGH D. WILLIAMS,
Counsel for Virginia Electric &
Power Co.
Service of the above notice is hereby accepted this 14th
day of Feb., 1945.

BROUDY & BROUDY,.
Counsel for plaintiff.
page 7
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In the Circuit Court of the City of Norfolk, Virginia.

Drury J. Holland, Jr·~

v.

.

Virginia Electric & Power Company
RECORD.
Stenographic report of the te~timony and other incidents
of the trial of the above entitled cause, tried in the Circuit
of the City of Norfolk, Virginia, December 6, 1944, before
Hon. Clyde H. Jacob, Judge of the Circuit Court of the City
of Norfolk, Virginia, and a jury; including the actions and
objections of the parties, the rulings of the Court, and the
exceptions of the parties.
Present: Messrs. Broudy ~ Broudy, Counsel for the Plaintiff.

18
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Dr. L. H. Koni.

Messrs. Williams., Cocke, Tunstall & Taylor (Mr. L. D.
Williams) for the Defendant.
Phlegar & Craig,
Shorthand Reporters,
Norfolk, Virginia.
page 8} The jury was sworn on its voir dire and examined
.
by the Court.
The jury was selected and sworn.
The witnesses were sworn and excluded from the courtroom on motion of counsel for the plaintiff.
Opening statements were waived.

.
DR. L. H. KORN,
a witI;1.ess on behalf of the plaintiff, was first duly sworn, and
testified as follows :
Examined by Mr. Max Broudy:
Q. Doctor, your name is Dr. Ludwick H. Korn Y
A. L. H. Korn.
Q. And· you are a practicing physician in the City of Nor·
folk f
A. At Broad Qreek Village.
Q. How long have you been practicing in this vicinity? · ·
A. In Broad Creek Village since the first of April, 1943.
Q. Did you hav~ occasion to treat the plaintiff in this case,
Mr. Holland, for injuries that he received Y
A. Yes.
·
Q. When did lie come to you Y
A. In this case Y
Q. Yes. ·
page 9 } A. He didn't come to me; I went to the hospital
to see him.
Q. You saw him at the hospital T
.
A. I saw hiin at the hospital after the accident.
Q. What hospital was that, Doctor¥
A. DePaul.
Q. What was his condition Y
Mr. Williams: When did he go?
Witness: He was confined to bed with fracture of two ribs
and some contusions and abrasions and some frayed bones.
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Dr. L. H. Korn.
I.

By Mr. Broudy:
·
- . .
Q. When did you make your visit to -the hospital, .Doctor!
A. On the 9th of July.
Q. The 9th of July t
A. The 9th of July.
_.
-~ . _
Q. Were X-rays taken to.indicate any fracture!
A. Yes; X-rays were taken.
.
Q. What did the X-rays show with reference to a fracture?
A. A fracture of two ribs on the left side.
Q. How long was he under your care and treattne:p.t Y ·
A. He has been under my care since the 21st of ·september,
and then I saw him again last week.
·
Q. ·Did you, subsequent to July, talie any X-ray
page 10 ~ pictures of him 7
.
. . ·.
A. Yes ; I have taken X-ray pictures on ·the occasion of the 21st of September.
·
Q. 1944f
A. Yes.
.
Q. What was the condition at that time?
A. The. condition was slightly worse because the fracture
had not been healed yet.
·
.
Q. Were both ribs still fractured, or one rib fractured Y
- A. Both.
Q. Both had not healed f
A. Yes.
•
Q. What does that indicate to you, Doctor, where a fractture does not heal from July to September Y
A. There would be some tissue between the ends of the
fracture, which makes it impossible to heal. The healing was
steadily going on. The X-ray picture shows bone and callus
formation, but there is no union.
·
Q. What treatment, in your opinio;n, will be necessary to
effect a cure of this condition or the arrest of iU
A. We could leave it alone, but then it would take probably
a longer time. It has ·to be opened up, ·and it has to be removed-the tissue between the bones., ·and' probably connected
by a wire.
·
Q~ That would require a surgical operation1
pag~e 1~ } A. A surgical operation.
CROSS EXAMINATION.
.

-

By Mr. Williams :
··
Q. Doctor where did you receive your education?·

,·-20
-

Supreme Court of Appeals of Virginia
Dr. L. H. K ont.

A. My education-medical education Y·
Q. BothY
A. In Germany.
·
.
Q. When did you come lo this country Y
A. In 1914.
.
Q. Were you practicing medicine at that time?
A. No-do you mean my own practice Y
Q. How long :have you been practicing medicine Y
A. Do mean how long_ I have been practicing medicine or
in this country?
Q. In this country. .
A. In this country I have only practiced since 1942.
Q. You began practicing medicine in 1942·y
A. In 1942.
Q. Prior; tQ·1914 you practiced in Germany.Y
A. Iri1940.
Q. I thought you said 1914. You were in Germany up to
February, 1940t
A. No. I had been in England before I came to this country: for about one year---not 9uite a year.
page 12 ~ Q. Did you practice medicme in England f
A. No.
Q. Have you received any medical education in this country?
A .. I have been an intern for one year and a resident physi•
.Qian for another year here.
Q. When was the last time you made an examination of

HollandY
A. Last week.
Q. Did you have X-ray pictures taken at that timeY
A. No. ·
Q. So the last X-ray pictures you have seen were made·
on September 21, 1944 Y
A. That is right.
Q. Why didn't you_ take pictures in the last week when
you made an examination Y
A. I had pictures taken the 21.st of September, and when
he came in last week I examined him and I found the same
condition as before, and I didn't think it necessary.
Q. How could you tell what the condition was without an
X-ray!
.
. A. You can tell by an examination what is going on.
Q. What -is the necessity of taking X-1·ays if you can tell
without them t
··
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Dr. L. H. Korn.
t~----··

·~.-:

-~'-'

,.

·. (: \ : -A. If I am .not ,sn;re :when I make the examina~
page 13 } tion, I take an X-ray picture. :: -. -: 1 ,;, l,":.. ; ...
Q. Yon took them on September 21 because you
were not sure; is that right Y
A. That is right.
. .::· ._ .. ·: .,: i,
.
Q. And then yon didn't see the man anys mo1·.e; until abo.nt
a week ago, and without any X-ray- .pfotilres ~on ai;e:sllret
A. Yes. I found in my examination the same c.ondition as
on tha·.21st ,o,:fi·September, and I (:lidn't. think it necessary.
Q. Where did.yon make that exa·mination 7
A. In my office.
·•. : •. - ~

.. .

..

.- . ": . -- •

1· t

~

• _·

'

·,

..

RE-DIRECT EXAMINATION.
.

By Mr. Max Broudy:
, ,. :
Q. Doctor, where were you a resident physician for one
year-what hospital f
, . ,
..
A .. Dne. year. µitern at;St.- Vincent~s Ho:Spital,)n:- Norfolk,
and one year resident physician at King's Daughters Hospital, 1 Portsmouth.:.-.~ . ,, .: .
., .. ·. _... ·
.
_
· .·, rQ; Prior to ..the _.year 1940; how :tnany years have yon practiced your profession f
A. I -started ,practicing medicine in ,1926. ,.
Q. And wou :practiced from 1926 until 1940 7
A: Until.1930.1 ._ . . . . : .... ··.· ..
, . . .· ·
,.,
Q. Wher~ did you receive your me_dical education~ Doctor?
,.·
page 14 r A. In Germany.
·i
~ .Q. What,nniversi-tyY
A. The University of Breslau.
Q. Any other university Y
•, : ~ ...
A. Yes, the University of Sierburg.

ri,...

RE-CROSS EXAMINATION.
<

·•.

f

I

r;-·-·

.....

By Mr..;Williams:.. .. ·; ., . , ;,,1 ... . . .
,,
Q. Who took those X-ray pictures iOll .September 21, 1944?
.A. Dr. Wilson,. the X~ray man at the- hospital. :
Q. Did he take all the X-rays that w.ere taken T
A. He took the first two X-ray pictures.
Q. There were· only two of them?
A. There were two.
. J
.~
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C. F. POWERS,

.

a witness on behalf of the plaintiff, was first duly sworn, and
testified as follows :
Examined by Mr. Max Broudy:
Q. State your name.
A. C. F. Powers.
Q. And your ref?idence?
A. 223 West. 16% Street, Norfolk.
Q. Mr-. Powers, where are you employed 7
page 15 ~ A. Kent Construction Company, Army Base,
Hampton Boulevard.
Q. Where were you employed on July 8., 1944 T
A. Kent Construction Company.
Q. Mr. Powers, did you see a collision between a street car
an<l an automobile?
A. Yes, sir.
Q~ What month was thaU
A. July 8, on Saturday morning, around eight o'clock.
Q Where were you at the time?
.
A. On the front seat, on the right-hand side of the street
car, in the front coming towards Norfolk from the Naval·
Operating Base.
·
Q. How close were you to the operator of the street car T
A. Just about half a:s far as from-as far as from here to
the end of the table, .where you could touch him if you walked
out the door that way .
Q. About five feet would you sayT
A. About five feet.
Q. Who was the operator of the street car-a man or a
woman?
··
A . .A lady was operating it.
Q. Did you see the automobile that figured in the collision!
A. Yes, sir.
page 16 ~ Q. You subsequently found out who was operating that car, did you not, after the accident T
.
A. I noticed it was a lady. ·
,
Q. Almost immediately after the accident, did you see who
was operating the automobile T
·
A. Yes, sir.
Q. Who was that?
A. Mr. Holland, who w.orked for the Kent Construction
Company.
- Q, He also worked for the Kent Construction Company Y
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C. F. Powers.
A. Yes, sir.
.
Q. Tell the j11ry exactly what you saw with r~fere~ce to
the accident., and how the accident happened, and the condi.
tion of the traffic light at the time of the ac9ident! . . .
A. It was on July 8, on Saturday morning,-·approxima~ely
eight o'clock.
·· · . .
I got on the street car o_n Hampton Boulevard going south.
The street car proceeded acr9ss the railroad track -and it
generally crosses the railroad track slow.
After it crossed track the green light was on, _and she·
cut on the switch.
·
.
The automobile come on .the track, and she put· lier hand
on the box, and she waved to the operator of the approaching.
car, and I _saw the red light was on. I saw the
page 17 ~ automobile on the track, and I saw she wa.s not
stopping, because she pulled the control back.
She was waving to the approaching car, which was going
north. She saw she was going to hit it. She said, '' Oh, my
God.''
I asked her to open the door, and I went around her to
Mr. Hqlland to pull him out. She tried to pull me away from
Holland and tried to get him. out herself., and made the remark·

Mr. Williams: vVait a minute. I object to that as not a
part of the res gestae.
Mr. Max Broudy: We withdraw that.
The Court: Can you lay the foundation Y
Mr. Max Broudy: Yes, sir, we would like to.
The Court: How long after the impact was it 7
Witness: tTust after she hit the car. She wanted to take
him out andMr. Williams: I understand it was after all had gotten
out.
The Court: Objection sustained.
Mr. Broudy: We note an .exception.
By Mr. Max Broudy:
Q. Now, Mr. Powers, at the time she entered the inters~ction with the street car, what was the condition of the traffic
lightY
A. It was red~
Q. Did she go through a red light Y
page 18 } A. Yes, sir.
Q. Did you see the light?
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A. Yes, sir. .
··.i;· _:.,:-.,.,
~i
Q•. W)Jer:e jW1'~ th~; Iigl1t wit4 ..r.efer~µ~e ,to t);ie ,interse<;!ti~n T
• 1 A! The right-hand. side of the traffic going in her direction.
, i 1 . . - =. • ,, .. • _ - - ..•.. , '.
~
~ 1P
...Q:-.-Did:-.Y.~'l
statement to her or i~rii her ab~ui'
tlie rmpendmg accident? .. ·:, 11 :,
..
.,;A;._1).r~, sir, only I hollered at her_ that she was going to hit
soDJ.~qn~..._. ··.-. ,.-1,, 11· ,_ ·-.-)·, i,.,, ;·,i . :._. :·-:1. . -,-- • .;.,-_ 1.. i1,·.
Q. How far was it from the intersection ·when you hollered
at l.,leJ;,_h \-,'0 L; ,· : ! .', i:
A. The 1ength of the car.
. .:,i\ • :I 'I.:) ·: i.!
<Q-i ..A,1t~i:>,t1le.,~~cident was over, <;lid a. police officer come
th~re tQ1inve~tigate Y
I!,. x~,-.sir. ;: ~,·. ·; '•. . . . ·1 !;::. ;f : ; I ;.
•
: . Q. :Did_you give your name ai;id address to the police officer? : u·.·
.
,A. ¥e~1sif.·11··. · 1:· . 1, 1 · · ·>' .. -· 1 l . 11· - , • · , ... ·•
Q. t~ w~t
t4e.-.aut~inobile going at the time?
A. East on Sewalls Point Road.
Q. East on.·Sewalls _J_=>oint Roard?
.

m~~:AliY

l

,

:

.. ·

...

•

•

-

• -

•

=

__

.J

~ir~etion,w~~

.. ,_,. ·•;:.

page 19 ~

4.-x.~~'}sir,1·

,-1·._

:,

.Q. Wliat.;pa~t ~Jb(3 f!UtOil}Opii~

1:•:.·:-··1·

waa ~.trii~k? . u

A. On the driver's left side, from the door to ,
the rear wheel.
Q. FrQm:;t~e door to the rear wheel on the left sidef .
.-: ,
;,1 :
; · ·••
A. Yes, sir.
Q. In what directi9n was the street car going at the time
the accident occurr~Y1 ·,1 ··:!'~.
A. Going ~o_;u~ho_ tq::li~~fo).Ji.
Q. On Haµipton Boulevard f
-A,. ¥.e~_,:sir~-" : .· .. . .. _ ,!: . . . J: : , . _ :1 : i ;:·
1
Q. When you say you saw her wave to the operator of anot®r ~a;1r,d.J1 -:wh~t diraj,ion_:was that car headed f
A. North to the Na val Base.
.i :i r
Q. State whether or notJh~-,Aari.~gQi::qg :nwth t, the Naval
Base stopped at the intersection for the red light.
·.;1 . . . .

!

,

i ••:

Mr. Williams: .. Wait. I object. He can't say what the
mGtArJI!~n.: ~topp~9 .£91:. _; :: , i: u · :- ; ~; ," ,,, , •.
The Court: He can say that he stopped.
By Mr. Max Broudy:
Q. Did that:c,r goj.ng nQrt4.stQ.Pi -9r,J10U , ,:
A. Yes, sir; it was standing still -when the accident .oc- ·
curred.
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_ Q. Was all northbol1ild traffic standing still at the time
of the accident T '\Vas all north and southbound traffic stand"'
ing still?
page 20 } A. "1 e&, '3ir.
Q. How far did the street car go after the collisiOtU
A. After the collision, possibly the length of th~ street

~ttr.

Q. An~. how far did the automobile go Y .
A. Well, from th~ itttei"SMtion jlast the light pole on the
right-hand side .coming south.
. ·
Q. v\7as it ht the southel'll dli.'ection towttrds town?
- A. Yes, sir.
Q. Now, Mr. Power~j deeicribe f<>r the reoord what is the
nature of the roadway?
. A. The nature of the roadway coihing nodh; when you get
to the ctugsirtg Of Bewails Point RM.d, the c.ro~sing there I
think is around 30 feet across, which is the pavement.-_ From
the roadway which Mr. Holland left, there is a double triick
there.
·
Qi A- double track!
A. Street t3ar track.
Q. How about on t4e east side f _
A. The ettstern side., that is the street g6ing to the Base,
north.
·
Q. Th~re i~ ~ lune for the northbound traffic on the eastern
side, two street car tracks in the center and a hme on the
we~tern side_; is that righU
A. Yes; sir.

pagt! 21

~

CROSS EX.A.l\lINATION.

By Mt~ Wil1iants :

.
Q. Mr. Powers, what is your position wlth the con11u1ity you
are working for Y
A. Carpenter.
Q. Is that the same company Mr. Holland is working for?
A. Yes, sir.
·
.
Q. Now, as I understand, you were on the southbound car
that was in the collision f
A. Yes, sir.
.
.
.
.
Q. You were 3ittiiig on the fMnt seat, oh the right-band
sideY
_
A. Jes, sir; right next to the do01• on the right-hand side.
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Q. Was that a seat which runs east and west or north and
southY ..
.
-:- \.A.. East and. west.
Q.. It. was .one of the long seats on ·the side Y
4. Yes,. sir.. . ... · . , - . )_
Q.. ~9w, you say that the car was traveling at approximately what speed:--=--the street carY
..
_.
·., · .
A. I wouldn't say what speed ·because I don't know the
speed of the .street cars.
• .
.
•
r Q. Do you drive an automobile yourselfY
page 22 -~ .A.. No, sir.
. . , · :.
·.
· - ·
. Q. You· -don't drive-an automobile!
· A. :N"o, sir.
Q. So· you can't tell us what the speed of the street car
was at the time of the impact?
· A. No,. sir·; I couldn't judge it.
.
.
l '"Q. What was the speed of the automobile at the time of the
impactY
·
·
A. He wasn't moving.
Q. WhaU
. ,1
A. He was just stopping to get out of the traffic way. It
must have been two or three miles an hour., but I wouldn't
say.
Q. You say the automobile was standing on the trackY
A. That is where he got hit.
Q. Of course he got hit on the track. Do you say he wa_s
standing thereY
·
· A.' No; I would not swear he was standing there.
' Q. You stated on your cross examination that he was going
across the track Y
A. I said, I believe, he. was headed across the track in an
eastern direction.
. :..· ·.
Q. The auto was going east. You can't tell how fast he
was going, can you T
·· ··.. !. •
A. No, sir~
·
Q. Did you ever see the automobile f
page 23 ~ A. Yes, sir.
·
· ;
·
·
Q. How long did you see itY
A. Just before the car hit it.
Q. Just about the time it hit iU
A: Yes, sir.
Q. Was the car five feet away do you think Y
A. No, sir ; the street car was.
.
Q. Didn't you say at that time it was moving!
'1.-. Yes, sir; I say it was moving.
· ·
i
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Q. You can't say how fast it was going, though?
A. No, sir.
Q. You can't say how fast the street car was going Y
A. It might have been in low gear.
- Q. It might have, and it might have been in high·gear,-and
it might have been going fifteen miles an hour? .1_ . :- •• ,. , -.:
A. I don't know.
· ;·
. · .-, : · .: ....: :
Q. It might have been going ten T ·
A. It might have. been going two or three miles.
,
Q. And it might have been going four or five miles an
hour? '
·
· · ·
··A. No, sir.
Q. Y:ou can't tell us how fast the street car was goingf:
A. The street car had the co;ntrol clear around when I
hollered.
, ·.
page· 24 ~ Q. You -don't lmow anything about operating
: · :: . · street cars Y
A. I operated at Cheyenne, W:yoming".
Q. What years?
·,·
'.
A. 1922 and '23.
Q. How long aid you operate thereY
,I.'
· A. Two years.
Q. And yet you can't give an estimate!
A. As I sai~, a street car has different speeds.
Q. Of course they have, and so do automobiles., don't they?
·A. Yes, sir.
·
Q. Did you see this automobile when it turned to come on
the track?
A •. When I saw the automobile---,1
·
Q. I want to know did you see it when it· turned t_o come
on the track?
A... Yes, sir1I saw it.
Q. You saw it when it turned to come ·on the track: How
far was this ·street car away at that time!
A. Oh, two and a half·to:three;car·lengths every bit.
Q. It was two· and a half to thre0 car lengths when the .
automobile turned fo come on the track. At that time, it was
on the southern dri:veway of Hampton Bouhward?
.. ri .. ·
:·A. Yes, siri, ih-e south drive. - · , · : ..
page 25 ~ · Q. When "it turned to come ·on the tra~k, the
....
~
-street car was two or three street car lengtbs away
and coming at full speed?
·
,•

,!

;

1

.

.

.

•'·

HMr-i'BToudyy Jr~·s-~m·tt'had"~he.cpntrol on··and bad just
~~a~tedup.
··
·· ·
·····
I
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By Mr. Williams t.

·

Q. When you :first saw the automobile, it was. on the so:nthern driveway of Hampton :Boulevard, and you saw it ttirn,
and the street car at that time was two
three car lengths
away; is that what you sayt
A.· Yes, sir.
.
·
Q. Now, when you have the control on full~ the <ml' is going
full speed, is it not f

or

Mr. Louis Broudy., I object,
Mr. Williams : He is an expert.
The Court: He said he operated one or two years. I admit it;
Note : The question was read.
A. It has to pick up speed. It has a distance to· go belore
1t gets to full speed.
By Mr. Williams:
·
Q. What distance dges it have to go before it gets full
speed7
.
· A. Around 100 to 200 feat,
Q. You say the operator slowed down at the railroad track!
A . No, she stopped and picked up passengers.
.
· Q. As soon as she left the railroad track she put
page 26 ~ the controller on full Y
A. Yes, sir.
Q. All right. Now, isn't it a fact that the railroad track
-is about 400 or 600 feet from the scene of this aooideht t
A. Y~s, sir.
Q. Then, according to you, she had it on full for at l~ast
f onr or five hundred.feet Y
•
.A.. I wouidn 't say that imca1_1se iots of times she goes half
a mil~ before _sh~ puts it on full. spee_d!
.
_ Q.. You ~aid it took about 200 .feet before she oould get it
· full spe~d Y ,
·
· A. Yes, ~i;r.
"_ . _ .
Q. And this car, you said, had the control all the way around
for about 400 feet Y
.
A. .Alter she crossed the railroad traok, she stood up to the
~ontrol.
Q. And put it all the way around Y
A. Yest sir.
Q. She k~pt it there t
I

_

. _

•

•

•

"
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A. Yes, sir.

·:

.. .

Q. And she had had it on for 400 feet 7

A. Something like that. . . ·
.
._ . ·
.
Q. If it takes 200 feet to get up full speed, she was at full
.
speed}_
page 27 ~ A. Yes, sir.
,
Q. Do you know what full speed-is in ~est
A; No, sir.. It would be about 22 miles when I was operating them.
:
.. .
..
Q. ..And at that time she was_ ~bo:ut two _or three car lengths
away, when the man started to make his turn7 .
.
.&. · Jres; sjr~ ·
. . .
. .
.
_ . . .
. Q. Was· there· apytlµng t,o _prevent the driver of that auto·mobile from seeing the street car?'
A. I wouldn't say there was.
Q. A.nd at that time the red light was agaiI1st the operator
of the street car?
.
·
A. Yes, ·sir, comlng south..
Q. I can't hear you; talk louder.
A .. Yes, sir..
Q. If it was red to the operator of the street car, it was
also red to the operator of the automt>bilet
A. I don't ]qiow the Virginia· law. He was only heading
in there at a 45 when she caught him.
Q. Most anybody driving an automobile I think.knows .it is
against the man making the left-hand tlJrll.

Mr•. Ma'X'. 'Broudy: I. object.
The Court :: I will strike out the remarks.

By Mr. Williams:

·
Q. Was there anything to· prevent the operator of the automobile from seeing that street clfr as he made thn t
page 28 } left-hand turn f
·
A. No, sir; there was not anything to prevent
him seeing it.
Q. The track is perfectly straight, isn't it, to the north and
to the south for half a mile or more f
A. Yes, sir.
·
.·
Q. Now, these· tracks are built up like railroad trac~s, are
they not, with: ballast and a ditch ori either side, except a;t the
regular crossing¥
A. There is not any ditch there.·
.
..
Q. Isn't it level between the traeks on each side of the
tracks!
1
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.A.. Not at this particul~r spot.
Q. I say except at the crossing!
A. Yes, sir ;. weeds and things.

RE-DIRECT EXAMINATION.
.

.

By Mr. Max Broudy:
·
.
Q. When you first saw the a'Q.tomobile, what was the pdsitio11
or angle of the automobile f .
.A.. Turning at a kind of 45.
Q. Where was it?
..
A. The front of the street car would have hit the front of
the car if he hadn't been practically moving-if he hadn't
started to move.
page 29

~

By Mr. Williams :
.
Q. Who are you talking about f
.A. Mr. Holland.

By Mr. Max Broudy:
Q. With reference to the intersection, was the impact at the
intersection or outside of the intersection f
Mr. Williams: Let us find out what you mean by intersection.
By Mr. Max Broudy:
Q. Taking this as a model, assuming this is Hampton Bouleyard and this is north and this is so"uth, and assummg the center of the street car track, and this· is the northbound roadway-is that clear to you f
A. That is right.
Q. With reference to the intersection-you_ understand the
intersection is within these four lines?
Mr. Williams: Your Honor, he has a troublesome situation.
The Court: I am familiar with it, and I see it every day.
By Mr. Max Broudy:
.
Q. With reference to what your understanding of the in- .
tersection is, where was the automobile when you first saw
it? Was it within the intersection?
Mr. Williams : He testified it was on the southbound driveway on Hampton. Boulevard. ·
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The Court : Ask him to plac~ the stree.t car and the automobile in the positions in which· they were at the
.
page 30} time he first saw them.
A. (Witness places models.) This is coming south, anc1. this
is the line of traffic, and thie car was sitting .in this position
(illustrating). There was another ~r behind that, and -my
foreman's car was behind this.
· ·· ·
·

By Mr. Williams:
Q. Did you see all of thatY
A. Yes, sir.
Q. In the car?
.
.
A. Yes, sir. The reason I saw -this, I was .supposed to ride
with my foreman that morning1 and he said he.might be a little late, and- after I saw the car iurn out, my foreman came
out of the gate. This-car, Mr. Holland's car, had moved ·'Q:P;
and there was another street car sitting there; over here; with
the red light against him. If he had ~oved on aerpss, the
street car would have hit him. Mr.· Holland was trying to
get across, and if this earMr. Williams: I ,0bject.
The.Jury: Is that Mr. Holland's carY
Witness: Yes, sir.
The Court: What the witness said about the man going
north will be disregarded.
page 31

~

RE-CROSS EXAMINATION.

By Mr. Williams:
. Q. I understood you to say on C!oss examination that when
you first saw the automobile driven by Mr. Holland, it was
in the southbound driveway of Hampton Boulevard Y
A. Yes, sir.
Q. And you saw it when it started to turnY
A. Yes, sir, from the position where it was.

.
J. H. DUNN,
a witness on behalf of the plaintiff, was. .fir~t duly sworn, and
testified as follows :
·
Examined by Mr. Max Broudy:
Q. State your name~
A. J. H. Dunn.
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J. H. Dunn~·
. Q. :And yQu-r r.esid_ence f . . ..
.
. .
4. I live· at Broad Creek Village, South Highland Avenue,.
4122.
.
Q. Mr. Dunn, where are yon employed T
A. }Umployed at the Army Ba:se~
Q. In. what ca:pacityt ·
A.. Qarpenter. · · : ·
Q. For ·what company?
. A. Kent Company.
.
Q. Did you witness an accident J~~twe.~n a str_eet
t;>age 32 ~ car and an autoinobile' aperat~d by_ AiI.r, Drury Ho}...
land in July of last year or this year1
A. Yes, sir..
•
. ·
.
Q.- Where did thlf3 acc14ent t~ke place 1 . . -.
A.. B.~~pt~~ Boule'7ard f.lnd Sewall's Point Jioad.
Q. Wh~:r.~·:,w~i~ you .at the.. tim,e of the accident?
·4. l -'W~E! n-.~T~ling Hampton Boulevard.
Q.. ·~~ wltat- direction Y
.A.. S'outh.
.
Q•..j>rii,r to the accident, in what direction was :Mr. Holland
traveling!
·:
A. Going south on Hampton Boulevard and wished to make
a turn on Sewall's Point Road-a left-hand turn.
Q. And in which direction- was the street car going Y
A. South.
·
Q. Did you observe the operation of the car by Mr. Hen..
land t
A. I was one car back of Mr. Holland, and Mr. ·Holland
drove up, ~d the light was on him, and he pulled into the intersection.
·
·
.: Mr. Williams: I object to the witness stating why

1L...

.

The dourt: You

reason.

.

lie did

can sfate what he did, but riot the the

A. (Continuing) Mr•.Holland PJ?lled into the in·
page 83 ~ tersection, and the red light changed before he
~ - -- ·
.
pulled in.
By

Mr.. Max B·roudy:"

.

,

Q. When Mr. Holland went into the intersection, what light

was on!
.A. Green.
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page 35 ~

A. It was at a standstill.
Q. .And what was the position of your car?
A. I was headed south and at a standstill
Q. Suppose you come down here and see if you can use
these models. Do yon understand this to be Hampton Boulevard and this Sewall's Point RoadY
·
.A. Yes, sir.
·
.
.
Q. Describe as best you can the layout of that roadway.
.A~ .All rig·ht. This is going south; I was right- here, and he
turned in. Traffic was coming this way, and we had to w~it
for the light to change to get into the Sewall's Point Road.
I was coming right up here behind him. There was a car
between: his car and my car. When the light changed to. go
to Sewall's Point Road, we stopped for the red light, and he
turned on across here, across the street car track, on the
Sewall's Point Road. This is where he was hit, right here
(indicating).
'

By a Juror:
Q. The street car was coming .this way Y
A. It was coming south.
By Mr. Max Broudy:
Q. I think this will be better if we use this (using a diagram
on paper). Now, this is the southbound pavement or roadway?
A. Yes, sir.
.
page 36 ~ Q. These are the southbound tracks, and this the
· northbound tracks ; this is the northbound motor
track road. Use this model as best yon can to demonstrate
to the jury.
A. We came out of the Army Base down here, and I went
straight on
Hampton Boulevard. .There was a car between Mr. Holland's car and mine. The light was on green
when he got there. In order to make a left turn on Sewall's
Point Road, he had to gp up here into the intersection and.
wait for the light to change and go on to Sewall's Point Road
hefore he made the turn.
Q. Why was thaU
A. Because traffic. on the left was ahead of him, and he had
to wait for the light to change.
·
Q. How many lanes of traffic are there Y
.A. Two lanes of traffic.
Q. Were they running abreast at that time!
A. Yes, sir.
.

up
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Q. What was the position of Mr. Holland's car when it came
to a stop at the intersectio~·y
A. It was there (illustrating).
Q. Suppose ·you draw it -there in about the same proportion.
··
A. (Witness does so.) I would say he was sitting t];i.ere
(i.ndfoa ting).
· ·
·

page 37

~

Mr. Williams: Indicating position of car .,, A
and B".

By Mr. Max Broudy: .
· ·
·
Q. Now, where was the street car at the time 'it was in that
position Y
·
·
A. I imagine the street carMr. Williams: Wait a minute.The Court: Did you see the ·street car at that time f
Witnes!:3_: No, sir.
·
'

-I

By Mr. Max Broudy:
Q. When did you first see the street car Y
A. When I first saw the street car it was probably 40 or
50 feet from the intersection.
.
. Q. And when the street car was 40 .or 50 feet from the intersection, where was Mr. Holland's car at that timeY ·
A. It was moving on up across the track.
Q. And what was the condition of the light as he was moving
on up and the street car was 40 or 50 feet away Y·
A. It was red, against the stleet car.
Q. When the street car entered the intersection and came
in contact with the car operated by Mr. Holland, what was
the position of the lights at that timeY
A. It was still red, against the street car.
Examined by the Court:
Q. There are two lanes drawn south for automopage 38 ~ bile traffic?
·
A. That is right. · .
· Q. Was Mr. Holland in the right lane of those two lanes or
to the left?
·
.
.
A. In the right.
.
Q. And was making a left-hand turn, and that is the reason
he was delayed Y
A. Yes, sir.

-~~~f~ffin P0 1J-1i R{ ~~.r.e~l~ ~ Vi~~ia

~6

. ,t: {!. n.wi'Kf.

9ij.P.§:l~ ~~¥INA±l~Vi~
By Mr. Williams:
Q~ ~o~ l~W ~th_ay.~ rqµ f.112~ M;r. ¥.Rlla'.f\~,. 14r~ :P.W.:W !
.!. ~even mon s.
Q. ~~~ y:~u flJ WP~t 911 tJ.t~ s;im, ~~~l
.res; ·sir.
Q. How long had you been working on the same jobY

.a.

~. $.\nc~ ~~~ WW q~y. qf 4-Eril.

.

.

Q. And baa. you JUSt!:fiiushea your work it tl1§t fameY
.A. That is right.
·
Q. .And had you been on the night shin i
.A.. Yes, sir. . ·
Q. An.ct' were coming home Y
A. Yesz sir.
.. ..
Q. You all left at the same tnneY
.A-. Yes, sir.
.
page ~~ l Q; ~J!l J~1l
P,{W~
~tr~~t C~t t

A.

l'iO, i:,lr.

~w

·

~at~

Q. You did not pass it Y

A. :N"o, sir.

deQt,AII the way

.

frgm ~~ Ntnr ~!t<'! t!l «-w ~Cl/JI~ llf tl\e l\~Ci-

.B~,,l. ·r didn't come from the Nar.¥ Yt\r~ R'"'t !F-Pffi t~e 4."1l\r

ase:,
.:" 'Q:~·y u iHd n t ass it'
· ·
A. :N"b;'sf1." ~,~. ~ ''"'' •:'
.
Q. :N"ow as I unrlAr~ta~d whe,:you saw this stregt ca:r. about
40·A·or ·?io,
war,'.th
had _·Wsl si~i:t rr ~ .. '. ·
Y t~et. a_.,..,,,.rY.'
,.,~~ nhlit"
.;-.. P,-.,.¥-..· cit
\.c•; ·~H'• ~'-·":, "-·, -: ~~, ~\
.. es, sir.
'·

~oil~l;l f9.~ t~.!I Th~ Qpq"rt !\9,W fll~t ~\l:t ~!~~1 !lj\r 1Y

88

·it

·. ~. ··No,. sir, I couldl\'~ tf\11. i~~~l ~fi~flY. Jlow {~~.t_ '¥M
gomg.
·
Q. I didn't expect you to do that, but was it going fast or
slo'\VY
·
.A. Pr~~ty g?.'?-~ ~»~~4:
Q. Tiurty miles an hour, would you say!
.A. I would not like to say.
· ··
Q. ff'nTen~y ~il~s ~n h~µ:ri
i,· ~ lw •. ,.•.• A~'lwoulct'not'like to say.
page 40 } Q. I am trying to get an ide~. A.f ~PJ f~~t· .
~: l ~~~I~ ~~P-W;¥ye. ~H~_ij ,~ Asnp; W~9od
speed.
Q. Now, then Mr. Holland was proceeding ijle!!~ ~n the

~,r
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right-hand side of the southbound drive ; he swung around
across the line of traffic to his left, didn't he Y
.
·
·A. No ; he didn't cross the line of traffic to his left.
Q. How did he get across 1 . .
A. We waited for the light to change.
·Q. I am not talking about the light, but talking about the
line of traffic.
A. He did.
· Q. He came up and stayed on the right-hand side of the
road!
·
A. Until the light changed.
Q. And then, when the other traffic stopped on his left-hand
side, he went on across 7
A. Yes, sir.
Q. It was while he was standing, or just as he started, you
saw the street car 40 or 50 feet awayf
A. Yes, ·sir,
Q. And- he was still on the right-hand side of the southbound driveway at that time!
A. He was just moving on.
page 41 ~ Q. But still in the southbound driveway!
-A. Yes, sir. He was in the eastbound driveway,
headed out to Sewall's Point.
Q. How fast was he traveling?
A. How fast was he traveling f
Q. Mr. Holland.
.
A. Possibly five miles an hour at that time.
.
Q. Did he continue that speed until he was struck Y
A. I don't know that.
Q. You were looking at him, weren't you?
A. I would say real slow. The car had just been overhauled,
and it had to.be pulled to get it started.
.
Q. After the accident was over, how far did tho street car
run?
A. After the accident was over Y
Q. Yes.
A. Around the length of the street car, about.
Q. It stopped in about the length of the street car f
A. Yes, sir.
Q. In other words, the street car stopped on the crossing,
didn't iU
·
A. The rear end of the car was past the crossing.
.
Q. Wasn't the traffic blocked by the street car standing
there?

Supreme Court of Appeals of Virginia

38

D. J. Hollamd, Jr.

A. No, sir, the traffic was not blocked by the
street car standing there.
Q. Where was the automobile!
·
·
A. In front of the street car.
Q. Was it near a pole?
A. Yes, sir.
Q. 'It was near the pole nearest to the south within the
crossing, wasn't it Y
·
A. Just beyond the southern edge of the crossing?
Q. The nearest pole to the southern edge of the crossing Y
A. Yes, sir, the southern edge of the crossing.
Q. And wasn't the front end of the street car up against.
the automobile!
A. Yes, sir.
page 42

~

D. J. HOLLAND, JR.,
was first duly sworn, and testified as follows :

Examined by Mr. Max Broudy:
Q. State your name.
A. D. J. Holland, Jr.
Q. What is your home address, Mr. Holland? ·
A. Do you mean my permanent home Y
Q. Yes.
A. Martinsville, Virginia.
page 43 ~ Q. Martinsville, Virginia.
. A. 'Y"es, sir.
·
Q. Where were you employed July 8, 1944 Y
A. With Kent & Company?
Q. Where were you going on the morning of July 8 when
the collision between your automobile and the street car oc.curred T
A. To Broad Creek Village, where I lived.
Q. What direction did you take?
A. I had come down Hampton Boulevard south, like you
are coming to town. When I got to S'ewall's Point Road, I
had to cross and go east on Sewall's Point Road.
Q. What did you do when you approached the intersection
of Hampton Boulevard and Sewall's Point Road Y
A. When I pulled up the light was green; I went under the
light and held out my hand as if to make a left turn, and one
car came to my left, and all that time I was waiting, and I
saw the street car coming, and I slowed up a little to see what
was.going to happen. I looked to my right and saw the street
car, and the cars were as thick as they could be. I looked back
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at the car, and pulled on the track, and I as·sumedit was
going to stop.· It always did stop there, and passengers-were
there to get on, and I assumed it would stop. I started across,
and after I got on the track I saw it was not going to stop,
and I tried to give it gas to get off the track, but I
page 44 ~ couldn't get off.
.
.
·
Q. Why did you. remain in the intersection when
·
you first got into it Y
A. There was one car that passed me off on my left. I had
to remain there, and I saw the street car coming, and I wantad
to be certain I could get in there.
·
Q. What position was the automobile in when it ca:ina to a
stop?
A. I had pulled the front end kind of across facing· east.
.Q. And before you started across, what was the condition
of the southbound traffic on Hampton Boulevard and the
northbound traffic on Hampton Boulevard T
. A. They were both at a standstill.
Q. Did the street car stop before it reached you Y .
A. No, sir.
.
Q. Was the street car, in your judgment,· at the timeMr. Williams: Now, wait. I think that is leading,. your
Honor.
The Court: Did you say in his judgment?
Mr. Max Broudy: With reference to the distance the street
car was from him.
The Court: Ask how far it was.
By Mr. Max Broudy:.
Q. How _far away was the street car from you when you
started to go across the track? ·
page 45 ~ A. The position I was sitting, there was room
. between me on the left-hand side for another car to
pass before I started and pulled in, and at the time I started
to pull in I would say it was two lengths from me.
Q. Two car lengths.
A .. Yes, sir.
Q. What rate of speed would you say, in your judgment, the
street car was going?
A. I coufdn 't say the miles per hour, but it was moving not
very fast..
·
· .
Q. How far did you have to travel to get across the trackY
~- Do you mean to say that she would not have hit me from
where I started Y

Supreme Court of Appeals of Virginia

40

D. J. Holland, Jr.

Q. From the point you started to where you reached the
trackY
.
A. Until I reached the track or to the other side T
Q. Until you reached iU
A. I would say twelve feet.
Q. Twelve feet Y
·
A. Yes, sir. That is guessing. I don't know for certain
about it.
Q. And as you .started to negotiate that twelve feet, you
say the street car was about two car lengths away from the
intersection T
page 46 ~ A. Yes, sir.
Q. You could see the street car from your positionY
A. Yes, sir.
.
Q. State whether, while you were in motion, the street ca1·
slowed up or came to a stop Y
·
·A. No, sir, it didn't slow up and it didn't come to a stop. Q. How far was your automobile knocked as the result of
.
the collision f
A. To be perfectly frank with you, I don't know. I wasn't
in position at the time to tell, and all I can tell you would be
what the policeman and investigator and other people told
me.
Q. You can't tell that. You were taken to the hospital immediately after the accident 1
.A.. Yes, sir. It looked to me like it would never come to a
stop with me in front of it.
Q. Now, Mr. Holland, how long were you in the hospitaU
-A. I was in DePaul Hospital five days.
Q. And what doctor did you call i
.A.. My wife called Dr. Korn, the village· doctor.
Q. He is the village doctor of Broad CreekY
.

A.

Yes, sir.

.

Q. How long were you unde~ his treatment?
A. I was under his treatment until the 13th day
page 47 ~ of August.
·
Q. Did you subsequently go back to him fo1· Xray pictures 7
A. Yes, sir.
Q. When was that Y
.A.. I went there Septemb~r 21. ·In fact, I went to his office
on the 20th day of September, and he made arrangements with
DePaul Hospital to X·ray me th~ following morning at ten
o'clock.

: r.
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Q. I hand you a receipt for:$54.70; what does that indicatc'l
A. I paid that to DePaul Hospital. .
Mr. Max Broudy: We offer this in evidence.
was filed marked Exhibit No~ 1.)
i

(The same

.

Q. How ·much was your doctor's bill with Dr. Korn Y
A. $38 so far.
Q. Were you urider the care of any other doctor than Dr.
Iforn?
·
.. . ... ,
; , :.A. Yes, sir. I couliln 'tlive here in the condition I was in.
! Q~ Talk louder; we can't hear you. ·
·
A. I couldn't stay- here in the condition I was in, and the
expenses were so high I went home, and I had the family
doctor there.
page 48 · ~ · Q. What doctor was there f ·
A. Dr. Richardson.
Q:- How long were you under his care f
.
·· A. ·When I first went there around the 16th-I am certain
it was 'the 16th of August-until the 18th of September, when
. I left to come '·back down here; then I stayed here about ten
days-I don't- ·remember the exact date, -but not over two
weeks-and I went back to Dr. Richardson, and he attended
me.from then until Wedne·sday, the day before· Thanksgiving.
· Q. How much is your dQct_or 's pill with Dr. Richardson?
A. I ·paid him. $89 so far. ··I owe him I don't know how
much.
·
.
Q. Now, Mr. Holland, what type ·-of work were you doing
at the time?
·
f,... Ship sealing, they caJI it.
Q. Describe·· the nature of the work Y.
A. We prepare the ships, merchant ships, for loading and
build false- decks and· ·bulkheads in them, -and brace all the
cargo· both down below arid on deck~
.
Q. W:ould y:ou say that' that was·hea.vy wa-rkY
: · A-: Y.es, sir~ The frames for the false deck~ were. sometimes
~ thin].{ 18 feet long, and w_e had to hand.le them ourselves.
· Q. .!is tbe result of this accident, have you been able to
return to your regular occupation 7
·
page 49 } A .. No, sir.
Q. What was your average weekly earning at the
time this accident occurred!
·.
A. Average $80 with Kent & Company.
Q. Eighty dollars per weekY
A. Around $80 per week.
1

1

\
\

\

\

•

l
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Q. And have you been prevented from worlHng ever since
that time by reason of this accident?
. A. Yes, sir.
Q. What effect did the injury which you received have
on you, Mr. HollandY
·
A. My left side hurts all the time ; I can't sleep on my left,
and I have pains in my back, awful pains, and I had them for
several weeks, five weeks, and had to take something for them
and still have to take medicine at night.
Q. What treatment did you originally have for your fracttued ribs Y
A. The first thing that they did at DePaul's was to X-ray
me, and the doctor at the hospital taped my side. After that,
there wasn't anything else that they said that they could do
for me.
Q. Did you follow the instructions that the doctors gave
youY
A. I did. I do.
page 50 ~ Q. Has that condition with reference to the pain
been relieved since the accident Y
·
A. No, sir. It is not as bad as it was. · I have spells with
my back, and my side hurts all the time. Every move I make
I feel it.
,
Q. Are you able at the present time to do your usual work Y
.Pi.. No, sir.
.
,
Q. In addition to the doctors' bills and hospital bill, what
was the cost of the X-rays you took at that time 7
A. Fifteen dollars.
Q. How much?
A. Fifteen dollars.
Q. How old are your
A. Forty-one.
.~ ; i

CROSS EXAMINATION.
By Mr. Williams :
Q. What was your rate of pay?
A. Well, when Kent & Company :first took the contract it
,vas $1.25 an hour with overtime pay after eight hours. Later;
I don't know how long after they took it, they cut it to $1.121h.
Q. What was it at the time of the· collision?
A. $1.12%.
page 51 ~ Q. Are you still working down there 1
A. Yes, sir.
·

\
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Q. Now, Mr. Holland, you are familiar with these traffic
lights, are .you not Y
·
A. I have been going through them for a tong time, but as
fa1· as paying ·any particular attention to them, I never do
specially.
Q. A persori traveling south on Hampton Boulevard, on the
south drive, who made a left-hand turn across the street car
track, would do it on· a green light, wouldn't he Y
A. Yes, sir.
· Q. That is the green light north and south 7
A. No, sir; that would be either way, and he can do it either
way, or he can do it on a green light, east and west.
Q. He .would come down the boulevard south, and turn on a
green light east and westY
A. Yes, sir. If you pull under the light first and.the light
says ''.Go" across .there, that is the only safe way to get
across.
Q. And· you can also turn on the red Y In other words, do
I understand your view is that you can turn, it doesn't mat;;
ter what the light is Y
. A. No; if the light is. red, you would not want to go through .
it.
page 52 ~ Q. So if the_ light was showing red for north and
south traffic, traffic coming south· on Hampton
Boulevard couldn't turn left, could it?
A. No, sir.
.
Q. And if it was green for north and south traffic, they
would have the right to turn through T
A. Yes, sir.
Q. Now, as I understand you, you came down on the western
side of the southbound ·driveway, down Hampton BQulevard?
·A. Yes, sir.
·
Q. And you stopped on the western side of the southbound
driveway?
A. Yes, sir.
Q. And you were standing in that position, and you saw
the street car about two car lengths away?
A. That j.s right.
Q. Now, then, you stated, I believe, from the time you saw
that street car until the time you were struck, that that street
car didn't slow down at all Y
A. Well, I couldn't swear that it didn't because it would
be almost impossible to sit there and tell whether she made
any effort to slow it down, or not.
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Q. You. testified l~hat fro~ tlie · ~ime. you saw it _hyo_ car
1 t : - lengths away 1:1ntil the ti~e 1t struck you 1t-~1dn1t
. :
page_ 53_} slow downT. . · ·.·
·· ~.. ,·.. .
.t.
:-· :.A.. That 1s Just a mat\er of opm1on. I don't
know for certain. · I couldn't swear to that.
Q. I don't want to argue with<y·ou, but you testified to that
on Mr. Broudy's-questions. Do yQu want to stan~ .by that
statement or not Y
· ··
· ~
· ·
·- .. ·
A. (No answer.) · ·
Q. Is that a correct statement Y
·• ·
·
. ·
·
A. Repeat it, please.
· ~. I think ydu understand it,- but I will repeat it! When you
sa'\v· th~ street..: car two car lengths away it didn't slow down
its- speed· at fill until !it. struck you'
.l .
..
.. .
,. A. I don't think it did, from the w~y it struck me; from the
way it felt, I am sure'it dion'tmAke an attempt to slow down-.
Q. You were looking at itf
·
A. I had been looking at it, but' I coudln 't say I was looking
at the ·time.
·Q. Did you say you were not looki~g7
A. No.
Q. _Were you looking Y
A. I took all the precautions I could.
Q. And you. were looking at the street car from the time
you· saw it over two car lengths away until it struck you?
'.
A. No; I looked to the right and saw that traffic
·
pa<ge 54} had-'stopped before I pulled across the .track.
.
.
- · Q; Did you pay any n:fore attention to th<fstree·t
cart ...
A. Yes; glanced b~ck at it. ·
: Q. Where ,fas iU ;·
.
A. The:: second time I had gotten too far on the track to
··
·
·
-~
·
get off.
i. Q. In :other words, the ~time you saw it, when you were
on the tight-hand side of the sout~bound road":aY, you were
toofar-ontogetpffYL
1
:
· ',
·:
·
.'
.": .
.A;,, I looked :back and s~w the street car coming, and proceeded to cross because I assumed th~t it would stop and pick
.
up· the passengers and also ·observe the red light: .
Q. .And if you had not assumed it was going to stop for passeng·ers, you would not have kept op.?

r

J

-

Mr. Max Broudy: I object to that.
Mr. Williams: One of the reasons that he went was that
he assumed ~t would stop.
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· The . QQurt: c ·It is oe·tter . to ·answer the question whctb~ r
he .asi8umed it would stop.
·
Mr. Max B.roudy: We except..
··
flie. e.ourt-: ·Read the question.
\

•

.

,t•

.. '·. (Tlie 'question was ··i·ead.)
.
,· · ·· · A. W~II, anyhddy w.ould cross after you had ,~eenc the traffic
~rawn up and baa been sitting there I will say for a second.
1•
ydu'would consider yourself safe to,cross. If you
page 55 } couldn't cqnsi~e:,r yourself safe to cross when. the
1:
·
·
other traffic ruid stopped, w~en would you consider
·. it s,fe to cross !
. . , .
· '· ·
Q. You considered yourself safe to cross!
Ji... I did. r
Q. When yo~ ~aw the street car two blocks away.y· :·
A. Two blbclrsLawayY .. ,_;
·
I

1

'

•

•

••

'

, Q. 'I'.wo car lengths Y ·
-~ · A. Yes, sir, I did.
.
.
..
· Q. When you, saw it there,_·.did~you. see ·any more trajlic
on.the track!: ·
.
.. .. ,
-~
· .A.. I believe you asked me- that questi'.on~
·
Q. I am going to keep .on asking until y.ou· answer._

.

:

' ;

4

.

Mr. Max Broudy~ It:is:not'necessary fo:r hlm to answer it
any more.
.
. . .
_ :: ...> , .r;· ..
Mr. Williams: He has not answered it_yet.
· .'I'he Court: I think the witness answ.ered,the question .
. . Mr .. Williams:. I haven't: heard it.
.
.
·
1
'. The Court:
S'uppose you answer it again, and d©n !t ,ask
it. any mo.re~',·.:;~~·.
· .
.· :-~
.
·
...
;
'<

.

•. ' .,.

~

~

· (A. The street car was ~a coupl~.- of lengths away when I
looked back, and I glanced again after looking to ~e.e. th3:t the
other.
traffic had stopped,• and
I ~aw. it·was too late.
.
I,
•

I:

·~..

By. Mr. Williams :

~

:

. ; ..·

, f

.. .
Q. · When you glanced the. ·second time, _where was tbe street
car T ;·:· · · .
·
• , .. 1 ·
~
(~he s.treet
I -guess, was in six or seven
page 56 hfeet of· m·e.
- ,i ·· ··:
.-.:·:.~, Q. How many car· lengths?
A. Six, ·or seven feet, I said.
.. Q!· You put it in car lengths before; will you put it in car
lengths!
·
A. It couldn't have been a car length when it hit.

· : ·. ·., -

4-..

ea~;

•
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Q.
A.
Q.
A.
Q.

By the· time you looked, it hit you?
I didn't have time to get off.
I think you said sixty or seventy Y
Six ·or seven.
In other words, you looked three times or twice 1

Mr. Max Broudy: He testified to it, and we object to further _questions on that line. ·
The Court : Sustained.
Mr. Williams: I except. The witness has never answered
the question in regard to where he was.
The Court: He said he looked twice; he. looked first and it
was two car lengths away, and the second time it was six or
seven feet.
By Mr. Williams:
Q. And at that time you were on the track; is that correct?.
A. Yes, sir.
Q. And you traveled from the south side of the road on to
the track before you looked the second time Y
page 57 ~ A. I beg· your pardon.
Q. You traveled from the south side or west side
of the southbound traffic on to the track?
A. Wh~n I started to pull off the ·west sideQ. (Interposing) Can't you answer the question T
Mr. Max Broudy: We object. He wants to put in an addition. The answer should be as given. I ask your Honor to
protect the witness.
The Court : If counsel doesn't know, let him answer. Go
ahead.
Mr. Williams : I will withdraw it.
By Mr. Williams:
Q. A car length is about forty feet, isn't it T
A. I don't know. I am not familiar with.street cars.
Q. Why did you give the measurement in car lengths if you
don '.t know how long· a car is?
A. You will have to guess at that.
·
Q. Well, would forty feet be right t
A. I don't know.
Q. It is about forty feeU
A. I don't know.
Q. So would you say about eighty feet was the distance of
a rail Y
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A. I don't know.
. Q. How far was it away in feet when you were
page 58 ~ standing over on the roadway and saw it t
A. How far was what?
·Q. The street car, in feet. You gave it two car lengths.
~
which is eighty feet.
·
A. I wouldn't know exactly .how to say in feet.
Q. Can you tell the Court and jury how far the street car
was away while you were standing there Y You have given it
in car leng-ths at eighty feet; was it eighty feet, or not Y · ·
A. I would hate to swear something was eighty when it
might have been ninety. I think nobody could guess at the
length of the street car ; street cars are different lengths.
Q. You are a carpenter, are you not, and used to measuring?
A. On this particular job I couldn't measure anything; I
didn't have a tape line.
Q. You have stated that when you were ~tanding there that
. the street car was two car lengths away, which is very close
to eighty feet; now, you copie along and. say you don't know
how long a street car is. I want to know how far away was
the street car.
A. If the street car is forty feet, and it was two car lengths!
I assume it was eighty feet away.
page 59 ~
LOUIS HOWELL,
.
.
· a witness on behalf of the plaintiff, was first duly
sworn, and testified as fallows:
Examined by Mr. Max Broudy:
Q. Speak loud so all the jury can hear you. What is your
occupation 1
A. Clerk for the U. S. Engineers B:t ~he present time.
Q. Where .were you employed July 8, 1944 Y
A. With tlre Base Engineers, at the Army Base, as night
storekeeper.
·
'
Q. Did you witness an accident at the intersection of Hampton Boul-evard and Sewall's Point Road on the morning of
July 8, 1944?
A.· Yes, sir.
Q. Where were you at the time of the collisioi;i. Y
A. I was waiting.
Q. At what cornerT
A. Sewall's Point corner.
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Q. Wa.s the: street ..~ar you were waiting for a. str~et car
go~g t~ Noi:f.olk ·oiJowards t._he ;Ra~eL· t· : ~- > ~: ..
_ :
· A. Towards N.orfo~ -;, : ·
~· ·
., ···:Q. '.Were· th~re· any. other people waiting for that street
(~ar7
" ··
·
A. Yes, sir;
,
.
Q. About how many i

.

.

:

~·

•·

·

·

·

A. About six or eight.
Q.. .Was that a 1:'egular ear stop?

· pag~ oo· ~
·_ · _
.
· A! -Yest sir. .' · :

.. . ·,.. 1 :

- · Q. An~ wer~'"y~u ~ll:standing at· the corner ~aiting_:_;

,: ·, V -:~ .~

. ' ··

. ,• · •.

·.••

~~

~

.
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•

~

~
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Mr. Williams:. I object; to that ·.bee.au~ the car. did.1 not

( ~~~e.Jo. stopiiohwssengers .to get ~n.. ; ;
,
. ::
~ The Q6u:rt·: · The 1questiort "\~he~per people were, stB:nc\ing
~th~te is admissible... . . ·. : ·' ·
· -- - '. · .·:. ·= ·
: -:<!\fr. WilliaJnS: Whether tlie car would .stop, or:-110U ·: ·i
--·· The, Court: Whether the ca1· was:_ gQiing to stop· he cannot
say, but you can, go: .ahead and examine the -witness abQut
where he was and what· the situation was.
.BY Mr. Max Broudy:
_
·· ·
Q,. Did you see the stre,et car that :fig11red in the accident
approach the intersection Y. _Did yo)l see it coming to town! ·
, A. Yes, sir •.'
·
- · .- '. . :·
·
· <Q. _Did the. stre~t c.a~. ~tQp at the intersection w:here yo,1
.were, that day 7 "·. · ·..
· · ·. · . , . , : . · . ·- · : ·

t: · A.· No;. sfr; it did not.·.·.- , . · :
·
· : Q. -When the: street car- reached· the intersection :and: went.
:i.nfo' it; wba_t was the pos.ition or c~mdition of the traffi~ light,.
at t~at ·point? W~s· it red or gree~ :ftacing the street ca!f, ·
A. Rea.
. .
. . -.
..
:·. Q. And the. st:reet car ran· into the red light f

I.

.

.

·.
· A. Yes,. sir.
.
···
page 61'-} · _Q.; Did you see thEntntomobile before it.got o~.,
.
· the traek T · ·
·· .
· · ··· . :
· ··
.A.. i didn ,.t notice the aeeideb.t itself..
.
.
Q.. You ditln '1i ·notiee how the accident oceurred t ·
. . N·o ' sir. : · · . - -.., . . .. · · · ;, ..
~ .
.A
.
.
Q. Was lh~ _·stre~t car which. ran into the automobile .the , .
same-street .c~r you were. waiti~g fort . : 1-'l -~·.:..· .:··. · • ·- .·· ..
A. Yes, sir.. ·.
,.. . .
. .
" ..
Q. And was tha;t the same s.treet car that ran through th,e
red lighU · ·
·
··
A. Yes, -sir.
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Louis ·Howell.
CROSS EXAMINATION.

By Mr. Williams:
Q. Where do you live f
4. 627 Graydon Avenue.
Q. And what street car were you catching?
A. The one coming up Hampton Boulevard and .marked
'' Hampton and 25' '.
·
Q. What sign did this street car have on it t
A. ''Naval Base.''
Q. It did not have ''Naval Base" on it coming down?
A. It probably had "Granby Street". I could catch any
~ar.
Q. Could you catch 25th and Granby going to
pnge 62 } Graydon Y
A. "Hampton and 25."
Q. Did you catch a Granby and 25 Y
A. On Granby and 25.
Q. So if this was Granby and 25, you were not waiting to
<·atch that one 7
A. No, sir.
Mr. Max B"roudy: If your Honor please, we have the deposition of Dr. Richardson.
The Court: If there is no objection to it, go ahead and read
il
.
Note: The deposition read was as follows:
page 63

~

Virginia:

In the Circuit Court of the City of Norfolk.
Drury J. Holland, Jr., Plaintiff,

v.
Virginia Electric & Power Company,
ant.

a col'poration,

Defend.

DEPOSITIONS.
The depositions of Dr. J. E. Richardson, taken before ine,
Mary Carter, a Notary Public for the City of Martinsville
and the State of Virginia, pursuant to notice hereto ~nnexed;
at the Law Office of M. ·H. McBryde, Jr., Burch Building,
M~rtinsville, Virginia, at one o'clock p. m. on November .27,
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1944 (no witness appearing by a~reement of counsel for both

parties, the taking of said depositions was continued and taken
on November 28, 1944, at the same place and same hours), to
be read as evidence on behalf of Drury J. Holland, Jr., in a
certain action at law, depending in the Circuit Court of the
City of Norfolk in the State of Virginia, wherein Drury J.
Hollarn:!, Jr., is Plaintiff and Virginia Electric and Power
Company, a corporation, is Defendant.
· Present: M. H. l\facBryde, Jr., Attorney for Plaintiff; W.
R. Broaddus, Jr., Attorney for Defendant.
The witness,
DR. J. E. RIC~ARDSON,
being duly sworn, deposes as f o_llows in answer to examination by· Mr. MacBryde :

Q. Dr. Richardson, please state your name and address.
A. Dr. J.E. Richardson, Axton, R. F. D. 2, or Martinsville,
R.F.D.1.
Q. How long have you be~n practicing medicine, Doctor Y
A. About 39 or 40 years.
Q. Are you acquainted with Drury J. Holland,
page 64 ~ Jr., the Plaintiff in this case!
A. Yes, sir.
·
Q. How long h~ve you been so acquainted?
A. Right many years. I have been doing· his practice for
8, 10 or 12 years.
Q. It is alleged that this cause of action arose by reason
of injury sustained by 1\fr. Holland on account of being struck
by a street car on the 8th day of July, 1944. Please state
whether or not you were familiar with Mr. Holland's general
physical condition prior to this time.
A. Yes.
Q. Please state what his physical condition was.
A. It was fair.
Q. Following this alleged accident, did you have occasion
thereafter to examine Mr. Holland Y
•
A. Yes, sir.
. ·
Q. Please state what you found his condition to be then.
A. Well, I found him very nervous, very low blood pressure, and suffered with his back.
Q. Did you :find any injuries of a temporary or permanent
nature to any of his organs °l
. .
•
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A. Yes, I think he has one or two broken ribs.
.
Q. Do you recall the approximate time that you IQ.Rde this
examination?
.
· · ·
A. No, sir, I can't say for certain. I think I examined him
a time or two in September and possibly August.
Q. In your opinion, what effect have these injuries had
upon Mr. Holland's general health?
A. I think it causes him to suffer a lot. Naturally he can't
get the proper amount of rest since he has one or two fractured ribs.
page 65 ~ Q. Have you examined him lately in reference
to these injuries T.
A. I have examined him. I don't remem~er how many
·
times. . .
Q. _Have you examined him in the month of November,
1944?

A. Yes, sir.
Q. What condition do you find him in?
A. I think he has these fractured ribs, arid I don't think
they have united. I don't believe they will unite properly
unless they have surgical experience. The fractures are too
old for that. They will not unite now unless you make an incision and wire them together, in my opinion.
Q. To what do you attribute the ailments you testified to
arose from?
A. To the wreck. I feel like the wreck is responsible for it.
Q. In your opinion, are these injuries temporary or permanenU
A. I think they are permanent unless he can get the proper
surgical help.
Q. In your opinion, what surgical aid will be required to
effect a cure of the results to which you have testified Y
A. I think he will have to have a surgical operation. I
think they will have to cut into that side and bring the frac. tured marg·ins together and wire them toge.ther.
Q. Doctor, such an operation as you have outlined would
be of a somewhat painful nature and render him unfit for
physical labor for some time, would it not?
·
A. Yes, sir.
Mr. Broaddus, Counsel for Defendant, Virginia Electric
and Power Company, objects to the foregoing answer· and
question on the grounds .that the question is leading..
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page 66

~

Q. Doctor, in your opinion, w·ould a person suffering from the injuries that you have described,
be able to engage in ordinary physical labor Y
A. I think it wo~ld be painful to try to work with his side
in the condition it is in, to do hard manual labor.
· Q. From the injuries that you have diagnosed, and the treatments prescribed,. what would be the usual time it would take
for such a person to secure a complete recovery?
_ .A. I don't know,. sir. It would depend on the results you
got from the surgical operation: If you had a success, of
course, it ~~mid be a great deal less time than it would be if
the ribs didn't unite properly. _
Q. I believe you have heretofote testified that you had
treated Mr. Holland for a number of years prior. tq the date
of the alleged accident and that his general health was _good.
Is that true f
A. Yes, sir. I think his health was fair at the time the accident occurred.
.
.
- Q. That being· true, in your opinion, are Mr. Holland's pres·ent injuries the result of the accident described in this aC··
tiont
A. I think his present condition is principally due to the ·
accident.
·
Q. Please state the_ amount or amo1.1nts that Mr. Holland
has paid to you or will owe you for medical treatment in con_
ne~tion with his present injuries.
A. I don't remember Judge, exactly.
Q. Have you heretofore furnished J\fr. Holland or his Attorneys Messrs. Bro11dy anad Broudy a statement of services
rendered to Mr. Holland?
A. I don't _recall that I )lave furnished him any statement
other than what he has paid me.
page 67 ~

CROSS EX.A.MINED.

By W. R. Broaddus, Jr., Attorney for the Defendant:
By Mr. Broaddus: "Without waiv1ng any objections to the
foregoing· depositions of the witness which may be made by
the chief counsel for the Defendant at the time the evidence
i.s ~rffered to the Court; the local counsel cross examine as
follows:
Q. You have stated that you live at Martinsville, R. F.

D.
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or .Axton, R. F. · D. Please state how many miles you live
from each place.
A. About 13 miles from here home and 10 from Axton.
Q. You live in a generally Eastern direction of Martinsville. Isn't that correcU
·
A. Northeast.
Q- And you live in a Northern direction from Axton?
A. Yes, sir.
.
Q. Do you know how far it is from Martinsville to Axton f
A. I believe it is in the neighborhood of 12 miles.
Q. How far does Mr. Holland live from Axton, and in what
direction T
·
· ,
A. He lives kindly South of Axton or Southeast.
Q. About how many miles f
A. I suppose two miles.
Q. I believe you stated that you have been practicing on
Mr. Holland for 10 or 12 years. Is that correct T
A. I have been practicing for him for something near that
period. of time.
Q. Mr. Holland is a comparatively young man. Is that
eorrectt
A. Yes, .sir.
.
"' Q. What has been the. nature of his trouble for which you
have been practicing on him for the past 10 or 12

page 68
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yearsf

A. Like most any other man, digestive disturbance, cold, flu, grippe and things of that kind like most anybody has during that period of life.
Q, Did he have low blood pressure at any of those timesY
A. I don't remember that I have ever noticed his blood
being low until in this case.
Q. Do you recall that you ever took his blood pressure prior
to the time of this alleged action?
A. I couldn't say that I have.
·.
Q. During that time what was the condition of his nerves?
A. That I did take itT
Q. During the time of 10 ·or 12 years preceding July, 1944,
please state whether ::M:r. Holland was nervous at that time
or not.
A. I believe you have that a little wrong. I said I thoug·ht
I had practiced on him du!ing a period of some 8 or_ 10 o-r
maybe 12 years. I don't remember exactly how long.
Q. Whatever the period may be, was Mr. Holland ever suffering from nervousness d~ring that time?
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· A. Well, I don't recall that he was especially nervous. l
guess that he was possibly nervous at some of the times thu t
I have seen him.
Q. Wh~t caused the nervousness!
A. In which case?
Q. What caused the nervousness in past years?
A. Well, various things would cause him to be nervous.
Temperature, failure of digestion and different things would
cause a man to be nervous. Over work and nerve strains.
Q. Do you have a record showing the date you first examined
him after this accident Y
pag·e 69 ~ A. No, sir.
Q. I believe your testimony in chief was that you
saw him several times in September and possibly in August
of this year.
A. I think so.
Q. You are not certain that you saw him in August, 1944,
are you?
A. No, I couldn't say positively, but I kindly think so.
Q. When you first examined him, where did you see him?
A. At my home-at. my office.
Q. How did he get thJ~re?
A. I don't know, Mr. Broaddus, but I presume that he came•
on his car.
Q. What examination did you make of him the first time
you saw him?
A. Well, I went over him pretty closely~ I went over his
chest, abdomen, checked his kidneys, took his blood pressure
and I guess temperature. I don't remember about the iiemperature but I took his pressure. I gave him a right close
examination.
Q. Did you make any sort of record of his condition at
that time?
A. No, sir.
Q. Then, in your testimony now, you are depending entirely upon your memory. Is that correct Y
A. Yes.
Q. Do you remember what his blood pressure was the first
·
time you examined him?
A. I think I do. Considerably under 100, I think it was
80.
Q. Yo~ don't recall whether he had one or two ribs broken.

Is that correct?
A. I would say that that is possibly correct. I am under
the impression that he has two ribs broken.
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Q. Well, you don.'t know how they were· broken f
A. No, sir. I guess it was contact.
page 70 ~ Q. I don't mean by my question, what caused
them to break, but were they clean broken Y
A. Seems like they were. snapped into. like something Qom,..
ing in direct contact and causing dir~ct fracture.
Q. What treatment did you g·ive him for the ribs at that
time?
·
·
,
.A.. That was following a treatment that he had received at
Norfolk or elsewhere. The best I remember, I think I strapped
him with adhesive. He was ·getting little · results · because
when you neglect a bone you, as a rule, don't get results unless you brace it. Where you have an oblique fracture, possibly the body of a bone is broken and maybe the margin,
upper or lower is not entirely sutured, it will help support
the body of the bone and by strapping with adhesive, you
can get a result-a cure.
·
Q. Then as I understand it from your testimony, for some
reason at the time he came to you there had been a neglect
of treatment of his injured ribs and for that reason it was
hard for yon to effeet a good cure .
.A.. I don't know about that part, but I do say that he hadn't
got the proper result.
Q. Was he strapped up with adhesive tape when he came
to you to be examined Y
.A.. I don't remember.
Q. You don't recall whether you bad to take adhesive tape
off or not?
·
.A.. I don't know.
Q. Do you remember which ribs were broken?
.A.. Seems like the lower ribs on the left side.
Q. Were they broken from the backbone or just broken .in
two?
page 71 ~ A. I think they were broken in two. Might be
that the ends uniting to the backbone might have
pulled aloose. I don't know about that.
·
Q. Did you make any X-ray of these injured ribs?
.A.. No, sir.
Q. Doctor, you don't claim to be a bone specialist, do you f
A. No, sir.
Q. Well, when you found Mr. Holland to have what -you
now remember as probably two broken ri~s and you had no
X-ray of those ribs, did yori _advise him to go to a specialist
and have X-ray made and take suc;ti treatment as ~ bone specialist would recommend Y
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A. I think I did. I think I told Mr. Holland that his result was not satisfactory and that I didn't think that it would
be until he had a great deal more done than had been done.
Mr. Holland remarked that-if I am not mistaken, "I have
got more: confidence in you than I have others because you
have practic~d for me and I ha¢! rather have you look after
me", and I like him and I was glad to do it.
Q. Therefore, you continued to look after him and treat
him to the best of your ability. Is that correct Y
A. Yes.
Q. 'Can you give us any idea of the total number of times
you have seen and treated Mr. Holland as a result of this
accidentf
A. No, I cannot. He has been over right runny times.
Q. You h~ve no account of the number of those visits T
A. No, sir.
·
Q. Do you find any internal injuries· other than the two
hroken ribs?
A. I am not able to answer that question. Mr. Holland ·
suffered considerably with his back and I lay the
.
page 72 ~ pain principally due to the ribs.
Q. Did you find any bruises on his body other
than the ribs T
A~ I don't know that I did.
Q. Can you explain to me the connection between the broken
ribs and low blood pressure?
.A. I can explain in this way. When a man suffers to such
an extent that he cannot rest, it is ri~ht much on the order
· of a short on a battery. It will run him down. He couldn't
get the proper rest. It lowers his energy. That will help
. run down the blood pressure and will help use up his energ-y.
Q. Doctor, you are a very business country practitioner. Is
that correct?
A. I think so Mr. Broaddus. I have nearly killed myself
at it.
Q. You have a good many patients on down in the Leatl1erwood section of Henry County and also Pittsylvania and
Franklin. Is that correct!
A. Yes, sir.
Q. The only treatment you have given Mr~ Holland has
been to tape up his ribs?
_
A. No. Mt.· Holland had been nehrous. He suffered a lot
of pain and he has had a gasfro-intestinal disturbance.. His
]µdneys have not been cle~r. I have not told :Mr. Holland
this, but I lay his general upset and disturbances to this
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wreck. I told 'Mr. Holland not to feel from my statement
that he is entitled to this or that. I think Mr. Holland has
been in a right bad condition and he would come over and teil
me he was possibly no better, and come back in a few days
and say possibly he was a little better, and so I have continued along with him at- the best I could. I tried
page 73 ~ to build up his blood pressure and aid his digestion.
He has been considerably upset ..
Q. Has he shown improvement in those various troubles
that you have related f
A. I think he has improved, but I don't think he will ever
be well until he can get a better adjustment of his fractured
ribs. Probably he has got membrane caught betwee_n the
edges and that will cause disturbances ·until it is corrected.
· Q. It is your opinion then, that the fracture. of the two
ribs is causing· him to have kidney trouble.
A. I don't think I said that, but it could do it. It might
be that the jar, the contact at the time of the wreck could
have disurbed his kidneys as much so as it did the ribs.
Q. To your !mowldege, did he· ever pass any blood Y
A. I don't remember about that part.
Q. That would have shown bruised or injured kidneys,
wouldn't it Y. ·
A .. Well, you could pass blood from other causes besides a
bruise from kidneys. That could be one cause from causing
him to pass blood, ho\vever. Then; he could have damaged
the prostate glands, damaged the bladder, arterial disturbances.; that is connected with the arteries.
Q. Doctor, in stating his condition you never mentioned that
he had anything wrong with his kidneys when you were answerii,.g Mr. MacBryde, did you?
·
A. I don't remember that I did.
Q. You were attempting to give Mr. MacBryde a full statement of Mr. Holland's condition, were ·you not?
A. Yes, and I was attempting to tell absolutely the truth
and nothing but the truth.
Q. Well, what connection is there from a medical point of
view between the broken ribs and gastro-indiges·
.
page 74 ~ tion t
A. I don't know as that would have any. .
Q: And you really. don't lmow or have any reason ~edically
to believe that the broken ribs caused Mr. Holland to have
lidney trouble, do you f
·
A. Well,I don't know as it would, but now Mr. Broaddus.
he could have gotten a disturbed kidney function from jar or
I

.
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from-he could have gotten it from a broken· rib if the bono
had have been moved out of line, it could have caused disturbance of the kidney, althoug·h I do not say it did do that.
Q. Has Mr. Holland been suffering from kidney trouble for .
a number of years.!
A. "\Vell, I don't recall that he has anything bad other than
ordinary. We will all have that disturbance some time. I
know I do.
Q. What is the difference between your age and Mr. Holland's?
A. I imagine there is 20 or 25 years.
Q. Dr. Richardson, do you know how old Mr. Holland is Y
A. No, sir, I do not.
Q. How old do you think he is Y
A. Well, I. would think Mr. Holland is in the neighborhood
of 40 maybe 41 or 42 or 38. I just don't know.
Q. And you have treated him in the past for kidney
trouble?
.
A.. I have treated Mr. Holland for just such things as we
all are apt to have, such as gastro-intestinal disturbances, kidney disturbances, colds, flu, etc.
Q. Has Mr. Holland suffered in the past with those maladies?
A. I presume that he suffered to a certain extent with practically all of them.
Q. You, as his regular family physician, think that he has
suffered at various times in the past from all of
page 75 ~ the maladies that you have mentioned above.
A. Not to any great extent.
Q. I' didn't ask you to what extent. I just asked you if he
had suffered from the maladies that you have mention~d.
A. My memory is not clear enough to remember all of them.
I have treated him at different times for various things. I
think he has been more disturbed since the wreck than any
other time.
Q. Does Mr. Holland have his ribs taped up at the pres~nt
time?
A. I don't know, sir..
Q. When did you last examine him i
A .. I examined Mr. Holland about a week ago, or maybe
.
·
less than a week.
Q. Were }!is ribs taped up at that time Y
· A. No, sir.
Q. Did you tell him to or did you take the tape off of Mr.
HollandY
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A. I advised Mr. Holland to go to an X-ray machine and
be re-examined.
··
Q. Last week you advised him to go and have x. rays taken
and get an examination in a hospital?
A. r think so.
·
Q. I don't believe you have answered my question in which·
I requested· you "to state whether or not you had ever instructed Mr. Holland to take the adhesive tape off of his body
where the ribs are broken.
A. I don't remember that I told him.
.
Q. Do you know how long he has been without adhesive tape
on his body?
·
· ·
A. No, sir.
Q. You don·'t know how many times you have seen him?
A. I have seen him seevral times.
page 76 ~ Q. Be a little more definite than several. What
do you mean by that word Y
A.-When a man comes every two or three days, four or five
days. Along like that.
Q. How many times did you estimate that you have seen
him since he first came to your office after the injury Y
A. I am not able to answer that. He comes sometimes that
I·can't see him, and he will come back. Lots of patients come
and sometimes, I am not able to see near all of them.
By Mr. 1\facBryde:
_
Q. Do you authorize the stenographer to sign your name
to these depositions Y
A. Yes, sir.
J. E. RICHARDSON, M. D.
State of Virginia,
City of Martinsville, to-wit:

I, Mary Carter, a Notary Public for the City of Martinsville in the State of Virginia, do hereby· certify that the foregoing depositions were duly taken, reduced to writing, and
the signature of foregoing witness duly authorized, respectively, berore me, at the place and tir(le therein mentioned,
pursuant to the next notice.
In witness whereof, I have hereunto set my hand and affix
my official seal at Martinsville aforesaid, this 1st day of December, 1944. My commission expires on the 3rd' day of
August, 1948.
Seal •

MARY CARTER,
Notary Public.

Supreme Court of Appe_als· of Virginia

60

D. J. Holland, Jr.
page 77

~

The Court: Gentlemen of the jury, you may consider this deposition as though the Doctor were
·
testifying on the stand.
D. J. HOLLAND, JR.,
the plaintiff, was recalled, and testified as follows:

Examined by Mr. Max Broudy:
Q. What kind of automobile were you driving at the time
of this accident!
.A. Ford.
Q. What year?
.A.: 1931.
Q. How was it damaged Y
A. It was torn up pretty badly, but I haven't had an estimate made. The left side was torn up.
Q. Has it been repaired!
A. No, sir.
Q. Is it in condition that would justify the repairs 1
A. I don't think so.
Q. How much is the value of the car under the present selling prices!
Mr. Williams: I object.
The Court : Sustained.

By Mr. Max Broudy:
Q. How much did you pay for the carY
~

Mr. Williams: I object. It is the fair market
value.
·
The Collrt: He can testify what the model was and what
the condition was at the time of the accident.
Mr. Williams: I object to that.
The Court : Overruled.
Mr. Williams : Exception.

page .78

By Mr. Max Broudy:
Q. Are you familiar in a general way with the market value
of secondhand automobiles?
A. Well, to a certain extent I am.
Q. Have you been in the business of selling automobiles f
A. Yes, sir.
·
··
Q. What, in your judgment, would be the market value of
that automobile?
_
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Mr. Williams: I object.
The Court: Let him be qualified.
By Mr. Max Broudy:
Q. How long have you been engaged in the business of selling· automobiles?
.A. From 1926, with the exception of eight years I worked
in a bank eight years, and practically all the rest of my life.
Q. Where were you Y
A. Martinsville.
Q. Martinsville, Virginia t
page 79 ~ .A. Yes, sir.
Q. How many years Y
.A. I would say twenty-five years-I couldn't say twentyfive years; I wnld tell you definitely if you will give me just a
.
minute. I would say fifteen years.
Q. During the course of that fifteen years, would you have
occasion to pass judgment on the market value of secondband cars.!
.A. Yes, sir.
Q. Have you, as the result of that, acquired a knowledge
.
of market values?
A. Yes, sir. Since the ceiling, I don't keep up with the
selling prices now.
·
.
Q. ·w"ill you state what, in your judgment, was the market
value of that automobile at the time of the accident?
Mr. Williams: I object to that on this ground; it has to be
the market yalue in Norfolk; secondly, ev:erybody knows there
is a ceiling· price, and if he doesn't know the ceiling price he
could not know the market value.
The Court: The market value does not have to be the ceiling price.
Mr. Williams: He could not give it because it might be above
that.
The Court : How long has it been since you were
page 80 ~ in the automobile business dealing in se~ondhand
cars?
,vitness: During the time I worked out here, when I hacl
any off-time.
·
The Court: When was that 7
Witness: 1944. I had a used car dealer's license.
The Court: You were engaged in the secondhand automobile business in Norfolk?
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Witness: Yes, ·sir, until they passed the new bill and had
such requirements I couldn't.
The Court: How many used automobiles have ·you evcl'
sold in Norfolk?
.
Witness : I would say fifteen. I bought this car about
eight months before it got hit. I paid him about $800 befor,~
it was hit.
The Court: Had you had cars like that before Y
Witness: Yes, sir.
The Court: Were they of the same model Y
Witness: No. That was the same model I have bought.
Mr. Williams: The point I make is that they can get no
more than the value. If this gentleman a-ttempts to give a
market, v~lue without knowing the maximum value, I object.
Suppose he gives X plus 20 as the maximum!
The Cou·rt: I think he is qualified under the
page 81 ~ rules of evidence to say what the market value of
the car was regardless of the ceiling price. It
might not be legal to sell it at that.
Mr. ·wmiams: Note an exception.
Witness: If I went to a dealer in Norfolk and bought it,
and the ceiling price was $350The Court: The question was not asked about the ceiling
price. He asked what was the fair market value of your automobile on the day you had the accident. Are you able to
testify to thaU
Witness: Oh, yes, sir. I would say the car was worth
$275.
CROSS EXAMINATION.
By Mr. Williams :
Q. It was a model AY
A. Yes, sir.
Q. What year 7
A. 1931.
Q. This was in 1944. Where is the car now Y
A. The officer had it pulled into the Granby Street garage,
and it is still there. ·
Q. Have you sold it7
A. No, sir.
page 82 ~ Q. Have you ever tried to have it repaired Y
A. No, sir.
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Mr. Williams: We come to the proposition, is the measureof damage what it takes to repair it or the fair market price,
whatever was. the lowest. There is no evidence as to what it
would cost to repair it. We move to strike it out.

By Mr. Max Broudy:
Q. I will ask this further question: A.re you f amilia-r with
the general cost of repairs to automobiles under present co~ditions? ·
A.. Well, yes0 sir.
.
Q. State whether or not that car could be repaired, for· as·
little as $275 7.
A.. Possibly it could be.
Q. It could be Y
.
A.. Yes, ·sir. It depends on what you find underneath. You
don't know how the transmission is after anything hits it;
if it was broken, that brings on something else. Body ·work
is hard to get done in Norfolk.
Q. You don't lmow what it would cost to reP.air iU
A.. No, sir.
The Court: The Court sustains the motion ·of counsel for·
the defendant to strike out the evidence as to the damage to
the automobile.
page 83 } By Mr. Williams :
Q. Were the brakes on this car in good conditi@Y

.

A. Yes, sir.
.
;
Q. Was the weather dry on the day of the acc1denU
A. Yes, sir.
·
Q. Going five miles an hour, in what distance could you
stop the automobile under the weather conditions?
A. Going five miles an hour I imagine you could stop it.
in two feet.
_
Q. A.nd going two or three miles an hour, you could ·cer~
tainly stop it in that distance?
·
A. I would think so, yes, sir.
The plaintiff rests.
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CHESTER MAYES,
a witness on behalf of the defendant, was duly sworn, and
testified as follows :
Examined by Mr. 'Williams:
Q. Tell the jury, please., your name.
A. Chester Mayes.
Q. What.is your occupation Y
A. Automobile mechanic.
Q. Were you present at the scene of an accident
page 84 ~ which occurred oil July 8, 1944, at the intersection
of Sewall's Point Road and Hampton Boulevard Y
A. Yes, sir.
Q. Whereabouts were you Y
A. I was on the street car.
Q. Were you on the street car that had the accident!.
A. Yes, sir.
Q. Whereabouts were you on the street cart
A. I was on the front long seat on the left-hand side.
Q. In what direction would that make .you face?
.A. West.
Q. Will you tell the jury, please, in your own words just
what you saw and what happened on that occasion Y
A. I was going· to work that morning; I had already given
notice I was quitting my job, and I had my suitcase packed
and was going to West Virginia, and was going to catch the
2 :30 train.
I noticed on approaching the Sewall's Point Road, about
half a block up, the light. was red, and as we got down it
turned green.
As there were no passengers to get on there-I believe it
was an 1800 car; it was not a regulate Base car. I don't remember what car it was, but it was not going down town.
'Passengers turned their backs, and as it got to
.page 85 } the end, of the loading zone the operator g-ave it a
small amount of power-three or four points., I
don't know exactly what it was,-and it started to go through, ·
and it speeded up ten miles an hour, and when it g·ot to the
north side of the crossing an automobile drove in front of it,
and she applied the brakes and sounded the gong, and she
applied the brakes as quick as she could.
Q. Where did the automobile come from f
A. In front, coming over; it came from the west side of the
street car track.
Q. Did you_ see it when it made the turn?
.A. I didn't see it when it made the turn.
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Q. How fast was it going when the automobile turned in
front of the street carT
·
A. I would not know how to judge that speed. . I don't
imagine it could have been going over ten miles an_ ho1:1r-ten
or :fifteen.
·
Q. The light at that time was what color?
A. Green.
·
·
Q. ·what warning, if any, did you hear the operator of the
street car give Y
A. Sounded the _gong on the street car.
Q. After the accident was over, how far did the street car
run?

A. After it struck the automobile?
Q. Yes.
A. I should judge about 20 or 25 feet.
Q. Where was the front end of the street car with referonce to the southern edge of the crossing?
.
A. I noticed there was a telephone pole there, and the car
was beyond the telephone pole, and the end of the street car
was on the north side of it-just about even with the telephone
pole.
·
Q. Then the telephone pole is south of the crossingi
A. Yes, sir.
Q. What effect did it have· on traffic going across with regard to the crossing?
A. It held traffic up.
Q. In other words., the body of the car was sitting across
the crossing Y
A. Yes, sir.
.
Q. How close was the street car to the point of impact
when the automobile first came up on the track Y .
A. Repeat that, please f
Q. How close was the street car to the point of impact
(that is, where the accident occurred) when the automobile·
first came up on the track 7
· A. About five or six feet.
t,age 86

~

page 87

~

CROSS EXAMINATION.

Bv Mr.:J. L. Broudy:
•Q. Do you mean your name is Chester Mayes?
A. Yes, sir.
Q. How do you spell it Y
A. M-a-y-e-s.
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Chester Mayes.
Q. ,vhere do you live Y
A. 225 South 12th Street, Hamilton, Ohio.
Q. You were ~n were in Norfolk on the 9th of July Y
A. Yes, sir.
Q. You are an automobile mechanicf
A. Yes, sir.
Q. Where were you living in Norfolk on the 9th of July?
A. Lewiq Park: I was staying a few days with my brotberin-law.
Q. Where is Lewis Park Y
.A.. The first stop between the Navy Receiving Station ou
Hampton Boulevard.
Q.. And where were you going? .
A. I was going .to -work. I had given my resignation, and
I was g·oing to work half a day.
·
Q. Going to work where Y
A. Truck Service Station.
Q. Where is that?
page 88 ~ A. 2609 Hampton Boulevard.
Q. 2609 Hampton Boulevard Y
A. I mean 2609 Granby Street.
Q. You had with you whatY
A. My suitcase.
Q. Packed ready to go away Y
A. Yes, sir.
·
Q. I. understood you to say you were going to leave that
day?
_
A. Yes, sir. I did leave that day.
Q. You left that dayY
A. Yes, sir.
Q. You were sitting on a seat which was facing west!
A. Yes, sir, in that direction (indicating). ·
Q. It was one of those long seats?
A. Yes, sir. The seat I was sitting on was a long seat
alongside of the street car.
Q. It was a seat running north and south T
. A. Yes, sir.
Q. And your direct vision was to the west Y
A. Yes, sir.
·
Q. And how many people were sitting on that seat with
youY
A. One other.
Q. Was that person in front of you, or beside you y
A. Back of me. It was on the north side of me.
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Q. YOU were nearer to the opera tor 7
A. Yes, sir.
Q. Were there any seats other than this between you and
the operatorY
A. No.
Q. So you had the first seat immediately in back of the
operator?
.
A. That is right.·
Q. And the operator was in front of you; you were directly in the rear of the operator?
A. No; I was to the left side of the operator.
Q. Wbat side of the car was the operator working from Y
.A.. They work from the left center.
.
Q. You were on the same side as the operator t
.A.. I was on the extreme left.
Q. You were on the same side that the operator was on?
A. Yes, sir.
Q. And between you and the operator was there any glass
or anything at all Y
A. No, sir.
Q. Nothing at all between you and the operatorY
.A.. No.
Q. You could see the back of the operatorY
page 90 r A. Yes., sir.
Q. And sitting in this direction, facing as I am
·
now (illustrating), if this is west you saw the light south;
is that what you sayY
A. I was not facing directly south.
Q. Which way were you facing? .
A. I was sitting to the front like this, and my feet like
this (illustrating).
Q. You were sitting.A.. So I could observe.
Q. You were not facing the west Y
A. Not directly west.
Q. You were sort of facing southwest Y
A. Yes, sir.
Q. Out of the corner of your eye you could see the light Y
A. I wouldn't sayQ. Turn around and look at the jury when you testify..
A. Yes, sir.
.
Q. Out of the corner of your eye you could see the color ·
·
of the light?
A. Not out of the corner of my eye, no, sir.
page 89
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Q. Both of your eyes. Did you turn your head¥
A. Yes, sir.
Q. How far away were you from the intersection
·page 91 ~ ··when you turned your head to see the light Y
A. I had been noticing the light from half-way
up the middle of the block.
Q. Half~way up the middle of the hlock?
A. Yes, sir.
·
·
Q. ·where was the light located Y
A. The light was located on the left-hand side of the street
car track, the one I noticed.
Q. Is there more than one Y
A. I didn't observe any more.
Q. Where is that lig·hU With reference to the corner,
where is the light?
A. Sitting on the southeast corner between the car line and
the Hampton Boulevard on the southbound lane.
Q~ Is it on a poleY
A. I believe it is on an arm sticking out from a pole, or
on wires, I don't remember which.
·
·
Q. Comparatively right high Y
A. Yes, sir.
Q. And the closer you get to it, the more your vision is
cut off to the rig·ht; is that righU You can't see it when
you are right up on it in the stre~t cart You were back of
the driver or operator 7
A. Yes, -sir.
Q. ·when you get closer to it, your vision is cut
page 92 ~ off from the. light, is it.
..
A. If you get close enoug·h.
Q. When did you first observe how far you were., or the
street car, from the intersection, when you :first observed it?
A. About half-way between the next stop, the stop north
of there, and Sewall's Point Road.
Q. How many feet would you say, approximately, that was f
A. I would say 200 feet.
Q. You first observed the light 200 feet, and what was the
color of the light then Y
·
A. Red.
Q. Red?
A. Yes, sir.
Q. And the car continued at what speed would you sayf
A. Well, it was coasting and the power was off.
Q. The power was off, and it coasted, and it coasted continuously, and you observe it until it was red?
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A.
Q.
.A.
Q.
A.

Until we got almost to the loading zone.
Almost to the loading zone Y
Yes, sir.
How long was that loading zone?
Considerably over a car length.
Q. Over 40 feet Y
.
page 93 } A. I don't know just how long the loading zone
is. I never did get on the street car there ..
Q.. It is a right long loading zone-about a car length Y
A. Yes, sir.
·
Q. Do you k~ow how many feet that is?
A. No ; about 35 or 36 feet a car is.
Q. That is your best judgmentf
.A. Yes, sir.
Q. You still observed it was red until it arrived at that
point~ and then it turned green T
A. About that point.
Q. .And it turned green, and when it turned green, .this
driver, this operator, turned on twq or three points to get
speeded up?
.A. Yes, sir.
Q. Is that right?
.A. Yes, sir.
Q. How did you know how much speed she turned on,
·whether two or three or six or seven?
A. When you are riding in the street car, you hear a certain click.
Q. You heard three clicks Y
· A. I wouldn;t say.
Q. You heard two T
page 94 } A. Two or three clicks.
_
Q. And you 1!-oticed the light, and you know that
there were two or three cheks 7
A. Yes, sir.
Q. As soon as the light changed?
A. Yes, sir.
Q. And she went right on into the green light; is that
right?
A. Yes, sir.
Q. Before the automobile crossed the trackf
A. Well, the automobile was just about the middle of the
highway going across.
· ·
Q. There is a concrete highway there ; were the automobile and the street car coming along on the same highway, in
the same direction f
·
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A. I didn't notice whether the automobile was coming down
Hampton Boulevard, or not.
Q. Yon didn't!
A. No, sir.
Q. Yon don't know whether .the automobile came out of
Sewall's Point Road traveling east, or not, do you?
A. Traveling east?
Q. Yes.
A. I don't know. It was right at the edge of the street
car track when I first noticed it.
page 95 ~ Q. You saw the· automobile., and if. it had left
the right side of the road and traveled it would
have to travel all the way across that concrete and then up on
the track in full view of the driver Y
A. Yes, sir, it would have to.
Q. At that time where was the street car when the car was
traveling from the west side towards the track?
A. The street car was almost to the highway, the Sewall's
Point Road.
·
Q. Almost to the highway Y
A. To the Sewall's Point Road. It might have been to the
edge of it.
Q. Then was the car leaving the west side-going on to
the track?
A. Yes, sir.
Q. And it was going on to the track in full view of the
car as well as to anyone on the front of the car Y
A. Yes, sir.
Q. Driving· at what rate of speed would you say?
A. The automobile?
Q. Yes.
A. About ten or :fifteen miles an hour.
Q. Ten or fifteen miles an hour?
·
A. I couldn't judge ; I couldn't judge the speed of the
automobile.
page 96 ~ Q. About what speed would you judge the street
car was traveling?
A. About ten miles an hour.
Q. You say you left that same day Y
A. Yes, sir.
Q. Have you been living away from Norfolk ever ~ince that
time?
A. Yes, sir.
Q. You came down here specially for this case?
A. Yes, sir.
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Q. From Hamilton, Ohio T
A. Yes, sir.
Q. You were not summoned?
A. No, sir.

Mr. Williams: Is there anything wrong with thatf
The Court: Proceed with the examination.
By Mr. J. L. Broudy:
Q. What is your business 1
A. ·Automobile mechanic.
Q. What do you earn a day Y

M:r. Williams: I object to that.
The Court: Objection sustained.
Mr. J. L. Broudy. That is all.
page 97

~

RE-DIRECT EXAMINATION.

By Mr. Williams:
.
Q. Did you talk to this gentleman out in the hall about
_this accident-Mr. Broudy¥
A. Yes, sir.

J. K. AD.A.MS,
a witness on behalf of the defendant, was first duly sworn,

and testified· as follows :

·

Examined by Mr. Williams:
Q. erren the jury, please., your name.
A. J. K. Adams.
Q. For whom do you wor!r Y
. A. Virginia Electric & Power Company.
Q. And for whom di~ you work on July 8., 1944?
A. Virginia Electric. & Power Company.
Q. Were you present at the scene of the accident which
occurred on July 8, 1944, at the intersection of Hampton
Boulevard and Sewall's Point Road T
A. Yes, sir; I was coming behind the car that hit the automobile.
Q. How far were you back of it Y
A. I would say anywhere from 250. to 300 feet.
Q. Going in the same direction Y
A. Yes, sir.
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page 98

~

Q. Tell the jury, please, just what you saw and
what took place.
A. The first thing I saw was the automobile making a lefthand turn in front of the street car, and the street car hit
it, and I knew it was going to hit it becan~e it was so close
that I didn't see any chance helping it.

Mr. J. L. Broudy: We object.
. The Court: Say what you saw, but not what you knew.
By Mr. Williams:
Q. Where was this automobile when you first saw it?
A. The first time I saw the automobile it was making the
turn. I had not paid any attention at all to it.
Q. Was it the left side of the left bound driveway, or on
the right side of the driveway Y
A. On the right.
Q. The right side 7 ·
A. Yes, sir.
Q. Could you tell approximately how close the street car
was to that crossing at that timeT
A. Well, I couldn't say positively how far it was, but from
the best I could see it was., I would say, not over ten or twelve
feet.
Q. How fast, if you can tell 1\s, was the street car traveling?
page 99 ~ A. It was traveling very slow. 1· would say
eight or ten mil~s an hour.
Q. Do you know what the condition of the lights were at
that intersection at the time of the impact?
·•
A. Well, I had been noticing the light because this ear
w~s in front of me; how I come to notice the light, I· wanted
her to go ahead and not pick up any passengers, and I was
on the riext car; it looked like she was waiting for the light
to turn-you know, slowing up,-and the light turned, and
she went on throug·h. I don't think she stopped.
Q. In other words, the ]ight changed from what i
A. From red to green.
Q~ And she went through on whaU
A. Green.
Q. And you were following behind her, and were watching
the lights because you knew you had to stop if she was going
·
to stopY
A. Yes, sir.
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Q. I believe it is a fact that the cars are supposed to run
about 200 feet from one another Y·
Mr. J. L. Broudy: I object to that and to the suggestion
of counsel.
The Court: The objection is properly taken, and I sustain
it.
By Mr. Williams:
Q. Why were you saying 200 or 250 feet ·bepage 100 ~ hind?
·
A. That is the safe distance; that is the distance that we have to stay, that fa.r behind.
(}ROSS EXAMINATION.
By Mr. J. L. Broudy:
Q. This car yon claim was traveling in front of you was
un extra car?
A. Yes., sir. I would not say positively, but it had '' 25th
nnd Granby" on it.
Q. WhaU
·
A. I was running on schedule, and she was· not ; she had
q25 and Granby" on the car, and she was just going to 28th
and Granby, and I wanted to go to town, and I was on my
schedule. How I come to look at the· light-Q. (Interposing) I asked you one question: ,vas the car,
the one you were riding, an extra car T
A. So :far as I know.
Q. You did not e,xpect her to stop for any passeng~rs Y
A. How is that?
·
Q. You did not expect her to stop for any passengers?
A. She was not doing it.
Q. Didn't you testify you were not expecting her to stop Y
A. I had not expected it because I was on the
page 101 ~ reg·ular train ; I was hoping she would not.
Q. There were passengers standing there waiting to get on?
. A. Yes, sir.
Q. A number of passenge_rs ¥
A. Yes, sir. ·
. ,
Q. You were traveling slowly behind her, some 250 to 300
feetY
A. As far as I could estimate it.
Q. And the reason you do that is because it is a safeh~
f'actor; you are required to do it Y
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A. Yes, sir, at· the rate of speed we were fo.llowing.
Q. What was the rate of speed f
A. About ten miles an hour.
Q. And you were 250 or 300 feet behind f
A. Yes, sir.
Q. You obser:ved that the light was red Y
A. I saw the light when it was red, and I saw it change.
Q. And you saw the automobile as it left the west side of
the street and start across the track f
A .. Yes, sir.
Q. And it was then twelve feet from the intersection Y
A. Well, you know I couh:ln't tell positively.
Q. The best you can sayt
4-. I would say ten or twelve.
page 102 ~ Q. And you were 200 feet behind the street car
ahead of you, and you tell the jury you judge the
automobile started on the track when the first car was ten or
twelve feet from the automobile?
A. The best I could say.
Q. How many cars were there traveling along the west
side of the boulevard in a southerly direction?
A. I couldn't say.
Q. Were there four?
A. I reckon there were.
Q. What?
.
A. I reckon there were that many.
Q. Were they all traveling on the extreme west side of the
boulevard, or were some of them on the east side of the southern lane way?
A. Do you mean one behind the other Y
Q. That is right.
A. I couldn't say because I was not paying so much attention to what was going on over there.
Q. You saw this car., and you saw this automobile leave
the west side of the boulevard;· is that right?
A. No. I think you have got me wrong.
Q. All right.
A. I don't know which side of the boulevard it was on.
The first time I saw the automobile it was pullpage 103 ~ ing in front of the stree_t car.
Q. Then did you state, ·in reply to a question
asked you by Mr. Williams, when he asked you whether that
car that was ahead was on the west side or the far side, or
the right side of that boulevard, and you stated it was-
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A. I will tell yoc1 where I macle the mistake.
Q: Well.
A. I was thinking about the west ·side of the street car
line.
Q. You said the boulevard.
A. I got him wrong.
Q. It was bound to have been on the west side of the street
car; everybody knows· that.
A. I would not say which side of the boulevard the street
car was on, whether the right or left, but the first time I saw
it, it was pulling in front of the street car.
Q. It was in front?
A. It was making its p~ll.
.
Q. The street car was 250 or 300 feet ahead of you Y
A. Yes, sir.
Q. Can you see from one of these street cars (models) ?
A. No, but you can see between the street car and the
boulevard.
Q. You came up after the accident Y
A. Sure.
page 104 ~ Q. Where did you stop your car?
A. Hight behind the other car.
Q. Were you blocking it!
A. No; it was within the block.
Q. You blocked the road Y ·
A. No.
Q. You were right behind itY
A. -Yes.
·
Q. How long before you got _up there Y
A. I don't know, but half a minute or a minute.
Q. What was the signal when you ran into that intersection?
· A. Pardon me Y
Q. What signal was there up when you went into the i~tersection-red or green Y When you went through, what signal
did you go through Y
A. _I didn't go through for several minutes. I stayed there
twenty or thirty minutes.
Q. Where!.
A. Right there.
Q. Did you follow the car ahead of you Y
A. After I left there Y
Q. Just after the accident occurred, did you go behind that
carY
·
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page 105

~

A. Yes; I was behind it.

·

·

Q. You said that car went through and across

the signal!
A. Yes, sir.
Q. Did you go. beyond the. sign~l and through a green signal
alsoY
A. The car didn't never cross the signal. The accident .
happened on the crossing.
·Q. Your statement is thaf the car did not cross the crossing!·.
Mr. Williams: He stated that.·
Mr. J. L: Broudy: Mr. Williams, you stop testifying.
The Court: Go ahead.
By Mr. J. L. Broudy:
Q..You say the car never did cross the entire crossing? ··
A. Not the extra. The automobile got off., and it went on.
Q. So you had no occasion to observe the color of the light
·
when you stopped Y
A. When I stopped I wa~ not noticing the light. I got
out.
Q. And you didn't g·o into the intersection when .YOU
stopped?
A. No, sir.
Q. And you observed she got there in time to
page 106 ~ continue going without stopping; she never
stopped the car Y
A. Not a complete stop until after it hit the automobile.
Q. And it was so calculated the lights changed just about
the time she got there; is that righU
A. It .changed in time for her to make it all right. She
had to run slow for it to do that.
Q. She ran slow enough for it to do that. Now, what is
the position of the light on that street?
A. Well, just how do you mean?
Q. What is the position of the signal light Y·
A. It is a green light and a red light facing west to tl1e
. north, and a green light and red light on the opposite side
facing south.
Q. There are two lights Y
A. One hanging on each .side.
<i. One hanging on each side f
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A. That is right. It is a one-way on both sides, and it is a
one-way traffic light.
Q. The lig·ht signal coming south-you can see the light,
- can you, coming south Y You can see the light facing you; is
that right?
A. Yes, sir.
Q. Isn't there a light on. that same particular light facing
to the west of that parfantlar lamp, or is that blind 1
.
A. I would not say because I have never come
page 107 ~ from the west, but I think there is ..
Q. You came from the north and she didT
A. I have only come along on a street car.
Q. You don't know whether there is a signal .on tho right
side, or not Y
A. No, sir, I don't.
.At one o'clock a recess was taken until two o'clock for

lunch.
AFTERNOON SESSION.
Norfolk, Va .., December 6, 1944.
The court met at the expiration of the recess.
Present: The same parties as heretofore noted.
MRS. ESTHER WRIGHT,
a witness on behalf of the defendant, was first duly sworn,
and testified as follows :
'
Examined by J\fr. Williams:
.
Q. Mrs. Wright, will you tell the jury, please, your name?
A. Esther Wright. ·
page 108 ~ Q. Where do you live 7
A. 334 Boush Street.
Q. Were you at or near t~e scene of an accident which took
place between an automobile and a street car on Sewall's
Point Road and Hampton Boulevard on July 87
·A.I was.
.
· ·
Q. Tell the jury, please, where you were f
A. I was a little to the right of the motor.
Q. On the street oar f
A. That is right.
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Q. In which direction was that street car traveling!
A. Out towards the Base.
Q. That would be north, would it!
A. That is rig4t.
Q. What had the street car done some little time beforo
the accident? Do you recall whether it had stopped to pick
up any passenger T
A. No.
Q. You don't recall?
A. I know that it didn't.
Q~ Did you see this accident?
A. Yes, sir; I did.
Q. Tell the jury, please, exactly what you saw.
A. Well., the car came south, I guess; it was just about at
the inter§!ection when the car was on the track, and another
lady standing beside me 11ad screamed, and just
page 109 ~ then the street car came to a stop, and it pushed
it over, because he was right there pushing the
car down.
Q. The · street car you were on--that is the northlJouncl
car?
A. Yes, sir.
Q. That was moving at the time?
A. That is right.
Q. How close was it to the intersection f
A. It was right there at the intersection because if she
had not hit it we would have.
Q. Now, how far, tell us if you can (this was after the
accident) did the street car which hit the- automobile go?
.
A. Do you mean whenQ. When it came to a stop after striking the automobileY
A. I imagine a.bout a car length.
Q. I don't suppose you noticed the light in any way f
A. No, I didn't notice the light, but we were going. I didn't
notice the light. We were moving.
.
Q. Did you see the automobile when you turned to come up
on the track Y
A. No, sir. No, I didn't see it come on the track. ·
Q. When it was on the track, was it moving at that time?
A. Sure it was moving, because I screamed. If
page 110 r the first motorman hadn't hit the car I would have
hit it.
Q. In other words it attempted to run in between-
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Mr. J. L. Broudy: We object.
The Court : Strike it out.

By Mr. Williams:
Q. Did, or not, the automobile try to move between two
moving cars running in opposite diretions 7
Mr. J, L. Broudy: Objected to.
The Court: Let her say what happened, without putting
the answer in her mouth.
A. The car was moving; and her car was moving, and our
car was moving and the other car was moving, and the -car
the man was driving was coming across.
By Mr. Williams :
Q. Were the two cars, the one you were on and the other
car, going in the opposite directions or in the same direction?
A. In the opposite direction.
Q. Do you know where the "front end of the car war, the
car that struck the automobile, in relation to the car you
. ·
were onY
A. 'They were almost opposite when we stopped. Do you
mean afterY
Q. After it was all over.
A. We stopped just when he started across the
page 111 ~ intersection, and I sereamed, and naturally the
motorman put on the brakes, and, by that time,
the car was pushed across the intersection, and it just stopped,
·
I i~agine, just about the same spaceMr. J. L. Broudy: We object._
By Mr. Williams:
Q. Was there anything near the crQ.ssing when the front of
the car was opposite, do you recall?
A. I don't understand. Repeat the question.
Q. Was there anything near. the crossing when the car was.
about opposite? ·
·
A. There was a pole there.
.
Q. Where was the front of the car that struck the automobile
. with reference to that pole Y
·
A. The car was there. I thought the car was pushed into
the pole.
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Q. When you say you thought the car, you me&n the automobileY
A. That is right. ~ thought the automobile was pushed
into that pole.

CROSS EXAMINATION.

By Mr. J. L. Broudy:
Q. Mrs. Wright, who was operating the car?
A. The man I don't know his name.
page 112 ~ Q. The car that had the ac'cident f
A. <Kro, sir.
·
Q. Who was operating the other oar? I mean the street
car ·coming in the opposite way.
Mr. Williams: From whaU
By J. L. Broudy:
Q. Who was operating the ~ar comfog in the opposite direc. tion from where you wer~ goi~g 1
A. Do you mean when we struck the carf
Q. Yes.
·
A. A lady.
Q. What is her name?
A. I don't know. I didn't know it at the time. I didn't
get out of the car, if that is wh&-t you mean. ,
Q. You don't ]mow the lady's name who was operating the
car coming in the opposite direction Y
A. I met her here, if that is what you mean..
Q. No ; I asked if you know her name. If you don't know
her name, just say so, and if you know it, tell the name.
A. I was introduced to her, but I clon't know her name~_
Q. That is all right. What is your occupation 7
A. I work in the Receiving Station-at the post office of
the E,eoeiving Station.
·· ·
·
Q. Where were yori g·oing at the time 1
A. To work.
page 113 ~ Q. And the motorman took your name.
A. That is right. He asked if I saw the accident.
. Q. ,And he took your name. T
A. That is right.
·. .
.
Q. Where was the last place that the street car on which
you were, which you say was traveling north, had .stopped
to take on or to discharge passengers?
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A. For that I can't remember; it was not there., because
we didn't stop there. It may have stopped all along there.
Q. Did the street car on which you were riding take on pas~engers at the intersec.tion 7 ·
A. No, sir.
Q. Right at. that intersection Y
A. It didn't then, no.
Q. Did it stop there at all Y
A. After the accident, yes, sir.
Q. Before the accident it didn't stopY
A. No, sir.
Q. It just kept going 7
A. Yes, sir.
Q. And didn't slack and keep on going at the ordinary rate
of speedf
A. No, sir. It was not going fast. Nobody rang
page 114 ~ the bell and nobody was getting off, and it didn't
·
stop.
Q. It didn't stop T
A. ~hat is right.
Q. How far was that car· from the intersection, your car
that yo~ were riding; on, when it .did stop f How far did it go
up Y When it actually stopped, where did it stop? ·
.A.. He slammed on the brake, because we all went forward.
Q. How far did he go when it :finally came to a stop-how
far beyond the intersection did he go Y
A. A. very little way. It didn't go far .
. Q. Did it stop before it got to the intersection, or did it
stop after it g·ot into the intersection, or did it stop beyond
the intersection Y How far did it go, if it went into the intersecion at alU
A. Yes, just a little.
Q. It went into the intersection f
A. Yes, sir, just a little bit.
Q. How far would you say the car went into the intersection¥
A. I don;t know how far.
Q. Just approximtaely Y ·Just give us a rough idea. You
said something about a car length?
A. No, not our car length. I figured the intersection to be
about a car length.
page 115 ~ Q. The stop that you1: car made was another car
length from the street car yon were on Y
A. Do you mean in the intersection!
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Q. Yes.

A. No.
Q. Point to a place in the room designating that, in your
judgment, the car traveled that ·distance in the intersection Y
A. It was not far because we were not g·oing real fast.
Q. I understand, but you can designate that. sp~t.
The Court: , Say to the desk or to the wall.
·witness : Say the desk.
By Mr. J. L. Broudy:
Q. Say the desk?
A. No; it was not that far.
Q. How far?
A. Not much longer than that (illustrating).
Q. }from the desk to the court's desk Y .
A. That is right, I guess.
Q. About three or four feet?
A. That is right.
Q. Did you see the other car come along, the car coming
to the city, the street cart
A. Well, we stopped when every person screamed; we
looked out, because we knew the car was coming across, and
we knew that she was going to hit it. I don't
p~ge 116 ~ know whether it was a she. If she didn't hit it,
we would have.
Q. Yon saw the oncoming street car-the oncoming street
car, the one coming to Norfolk; can you tell us how fast it
was traveling compared to the speed that your car was making?
A. No, sir.
Q. You don't know whether it was coming slow or fal;it?
A. No, sir.
·
Q. You didn't observe .the lights at alU
A. No, I did not.
Q. Did you observe any other traffic on the street beside
the street car track?
A. Naturally they couldn't get through.
Q. Prior to the time the accident occurred, did you observe
any traffic?
A. No, sir.
Q. The only thing that .attracted your attention to it was
the impact! Yon heard the noise Y
A. No. I saw it, and we screamed, and naturally we all
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looked out. The lady in front of me, she screamed, and we all
screamed. Then, of course, we all screamed, and if that street
car had not hit him we would have.
Q. I understand that.
A. I mean after we screamed, that was all.
·
Q. So far as you are concerned, if he stopped
page 117 ~ within three feet of the intersection-after he got
three feet into the intersection and stopped, there
was no way in the world you could have hit this car, was
there?
A. Surely there was. I can't say sure, but I mean he could
have because lie slammed on his brakes.
MISS EVELYN J. KNOWLES,
a witness on behalf of the defendant, was first duly sworn,
and testified -as follows :
Examined- by Mr. Williams:
Q. Miss Knowles, will you tell the jury, please, your namef
A. Evelyn J. Knowles.
Q. And what is your age?
·A. Twenty-one.
Q. And how are you employed Y
A. I am a V. E. P. operator.
.
Q. Were you the operator of the street car that had a collision on July 8 at the intersection of Hampton Boulevard
and Sewall's Point Road?
A. Yes, sir.
Q. In which direction were you traveling?
A. I was southbound.
Q. And what type of car were you operating?
.
A. 900.
page 118 t Q. Tell the jury, please, exactly what happened,
and how this accident happened?
A. I was southbound, anµ I had made a complete stop
about 400 feet back at the railroad track, and I started up
and I got within two car lengths of the light,- and I looked up
and the light was red. I had slowed my car down to minimum
speed. I noticed on the other side traffic was heavy, not too
heavy, and not too light. I looked up, and the light had
changed to green, and I saw the other cars were proceeding
past. I put my controller up and started across, and, as I
got to the entrance to the intersection, this car came up on
the track, pulled into there, and made a left-hand 'turn on the
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track. I was ringing my gong, as I always do at an intersection. This man pulled up on the track, and my car hit him,
and he was in five feet of me when I hit him.
I took my controller off, and applied my brakes, but they
didn't take hold. They taken hold, but they didn't stop it
qu.ick, and my car hit Mr. Holland and pushed his car some
twenty-five or thirty feet.
Then I got out of my car, and with the pass~nge!s, or two
other gentlemen, they took the man out and laid him on the
ground, and then he was taken away.
Q. When you started into that crossing, what was the color
of the light?
A. It was green.
page 119 ~

CROSS EXAMINATION.

By Mr. J. L. Broudy:
Q. Miss Knowles, how: long had you been operating a street
car at the time the accident occurred Y
·
.
A. Since May 1.
Q. A little over three months t
A. Yes, sir.
Q. Two months and eight days Y
A. About two months and six days.
Q. Did you hear anybody: call out to your back when you
started into that intersection!
A. I don't think I did. Somebody did make a remark that
that man was pulling up on the track, but I l1ad already seen
him and had applied my brakes to the car.
Q. Do you stop at that intersection i
A. Yes, but this Saturday morning I did not because the
passengei;-s looked up and saw my sign indicating 25th and
Granby, and, before I left the Base, the supervisor instructed
me togo·
Q. I asked you if you stopped f
A. That is a car stop.
Q. I mean did you stop youi• car that morning at that in.
tersection?
A4 No, sir; I did not.
Q. You did notT
page 120 ~ A. No, sir.
Q. Weren't you toldt Miss Knowles, by the sup·ervisor that you were behind schedule and not to stop Y

1
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Mr. Williams: I object to that.
.
The Court: What is the objection to that!
Mr. Williams : It is hearsay evidence.
The Court: Objection sustained. On direct examination
she was testifying to what the instructions were.
Mr. Williams: On cross examination she said that she did
not stop because she had a 25th and Granby Street sign, and
the passengers saw the ·sign.
. The Court: The objection should be sustained.
By Mr. J. L. Broudy:
Q. Were you behind schedule?
A. No, sir, I was not.
.
Q. Do you drive an automobile?
·A. No, sir.
Q. Did you ~ver drive ·an automobile before you operniec.l u
street car?
A. I don't know the first thing about it.
Q. Did the brakes take when you applied them?
A. Yes, sir, they did.
Q. I may have misunderstood you, but I understood you
. .
to say that they did not hold.
Q. They will undoubtedly hold when you apply
page 121 ~ them, but it takes some distance to stop the car.
Q. Did the brakeA take hold Y
.
A. Yes, sir, they did.
Q. "When did you first apply your brakes Y
A. I first applied the brakes in five feet of the man.
Q. That was the :th'st time you saw him?
· A. Yes, sir.
.
Q. You did not see him come on the track?
A. I saw him when he was pulling on the track.
Q.. Was he then ~ve f e~t of you 7
A. I was in five feet o:B ·him when he pulled up on the track.
Q. When he pulled up on the track Y
A. Yes, sir.
Q. Did you hit the front part of the car or the rearY
A. I hit the front.
Q. He had crossed th~· track when you did thaU
A. Yes, sir.
,.;
Q. What do you i·ucg·e the speed of your car, do you know? ·
A. Eight to ten ° les an hour.
Q. Eight to ten miles an hourt
A. Yes, sir. , /
· ·~

lI ' .
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-Q. And you had fiye feet to go Y
A. Yes, sir.
Q. · Do you know in what distance you can stop
.
a car going fifteen or twenty miles an hour? ·
A. Within twenty feet.
·
Q. Within twenty feet?
A. Yes, sir.
Q. How long did your teacher that taught you to operate
teach you?
A. About two weeks-about fifteen days.
Q. Fifteen days Y
A. Yes, sir.
Q. What is the distance between the roadway and the street
car track; taking the westerly track and the roadway, what
·
is the distance in between Y
A. Do you mean from the edge of the track to the west
edge? ·
Q. From the edge of your western rail to the boulevard,
going in a westerly direction, about what distance is thaU
A. I don't understand what you mea,n. ·
Q. You run on two rails Y
A. Yes, sir.
'
Q. There is one rail on the right side and the other on the
left side?
A. Yes, sir.
page 123 ~ Q. Now, coming downtown, that rail that is on
your right side is how far from the boulevard Y
How much distance is there between the rail and the boulevard?
page 122

~

The Court: At that point?
:Mr. J. L. Broudy: At that point.
A. I don't know the exact distance at all.
Q. How far do you thi~ it is Y
A. I would judge it to be ~out .six to eight feet.
Q. Six to. eight feet from th~l to the boulevard Y·
A. Yes, sir.
·:~
.
Q. Do you know whether or not he\came from the west side
of the boulevard or from the east sid~·· of the boulevard Y
A. He came in oil my right-hand sidf.
Q. And that boulevard will accommo~.te two automobiles
running abreast Y Two automobiles can'A~ abreast· on that
boulevard, isn't that so?
\\ : ·
. . .
t'

l

\

\

'
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A. I don't know just where it was in the line of traffic. All
I know is that he cut out of line of traffic, and I heard the·
brakes, and somebody hollered put on the brakes to keep from
hitting him.
Q. Somebody hollered thatt
A. Yes, sir.~
Q. Did you see the approaching street car on the ·other·
sideY
.
A. No ; I was not watching that.. I was watchpage 124 ~ ing traffic.
·
Q. You didn't see -the street car coming north 'I.
A. You can see it if you pay attention. Before going into
that intersection, you have to pay attention to traffic.·
Q. Did you see the northbound street car 7
A. I seen it when it was coming down the track, but I didn't
notice when it stopped.
Q. You diqn 't notice when it stopped Y
A. No, sir.
·
Q. You didn't notice whether it stopped to take on passengers?
A. He was stopped to put on passengers.
Q. That was after you stopped?
A. Yes, sir.
Q. Taking on passengers at the intersection after you hit
the man?
A. Yes, sir..
RE-DIRECT EXAMINATION.
By Mr. Williams:
·
. ·
Q. Did you wave at the motorman of the other car coming
down the track!
A. Yes; sir.
By the Jury:
Q. You work now for the Virginia Railway &
page 125} Power CompanyT
·
A. Yes, sir.
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CHARLES J. OWENSBY,
a witness on behalf of the defendant, was first duly sworn,
and testified as follows :
Examined by Mr. Williams:
Q. You are in the Claim Department of the Virginia Elec·
trio·& Power Company, are you not!
A. Yes, sir.
· Q. Did you, a.t the request of Mr. Ward, this morning measure the width of the southbound driveway on Hampton Boule ..
vard at the intersection of Sewall's Pomt Road and Hampton Boulevard Y
A. Yes, sir. ·
Q. What is the width of that driveway!
A. Thirty feet.
Q. Ceme down here, will you, please; thirty feet from this
curb to this curb?
.A. Yes, sir (marking on diagram).
·
Q. The width of that boulevard is thirty feetf
A. Yes, sir.
. Q. Did Y?U me~sure the width of that crossing?
A. Yes, sir; I did.
Q. What is it?
page 126 } A. That is 36 feet.
Q. And the distance between the near rail of th(\
southbound track to the edg·e of the concrete driveway Y
A. I didn't measure it.
C. M. WARD,
a witness on behalf of the defendant, was first duly sworn.,
and testified as follows:

Examined by Mr. Williams:
Q. Mr. Ward, you are also a member of the Claim Department of the Virginia Electric & Power Company Y
A. Yes, sir.
Q. And. did you draw this· litle diagram Y
A. I did.
.
Q. Will you come down and tell the jury, please, if you
made the measurement from the near track rail to the edge
of the concrete, as designated on that Y
.A. I did. It is nine feet.
Q. What is the distance of the dummy?
A. Seven feet six inches.

·
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Q. And you have indicated just south of this crossing a .
telephone pole ?
· . A. T)lat is five feet from . the edge of the hard surface
crossing.
page 127 ~ Q. That line is what is known as the Naval Base
line!
A. Yes, sir.
Q. And what is the construction of that linef
A. I.t is iron rail construction; that is, it is built on the
same order as a railroad track. The ties are above the ballast and the rail is above the ties, of course, except at the in.
tersections where crossings have been constructed over the
rails, some cinders and ·some concrete.
Q. And with the exception of the· crossing·, is it or not im•
proved?
·
A. It is an improved right of way there.
Q. In connection with this case, did you ascertain the namt3
of the opera tor of the northbound street car Y
A. Yes, sir.
Q. And his name?
A. Ralph Worley.
Q. What efforts have you made to locate that operator
and have him here at this trial Y
A. I had ·a subpoena issued for him, and I learned he had
left the .service of the company on August 8.
From his application I heard he had a sister in Wilson,
North Carolina.Mr. J. L. Broudy: I think he can say that he made e,·ery
effort to locate him, but I don't think he can say that be had
a sister in North Carolina.
page 128 ~ . The Court: He can account for his non-appear,
ance today, but he can't tell what efforts he made.
I think the law requires that he show that he made the effort.
Did you get that.
Witness: Yes, sir.
.
The Court: You could not get him here t
A. No, sir.

By Mr. Williams;
Q. Where was he?
A. He was in San Francisco on the 15th of October.
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By Mr. Broudy:
Q. How do you know?
A. All I ·can say is that the superintendent received a
cardThe Court: The witness has shown that he made an effort
to get the witness here and that he did not succeed.
Mr. Williams: We want to introduce this diagram.
(The diagram referred to was marked Exhibit No. 2.)
A Juror : I would like to see the location of" the traffic light
designated on that drawh;ig.
The Court: You will have to rely on. the testimony you
have heard.
~

MRS. WESLEY HOLDER,
a witness on behalf of the defendant, was first
duly sworn, and testified as follows:

page 129

Examined by Mr. Williams:
Q. Tell the jury, please, your. name.
A. Mrs. Wesley Holder.
Q. Where do you live Y .
A. 323 Fairfax Avenue.
Q. · In the City of Norfolk, Virginia 7
A. Yes, sir.
Q. Were you near or at the scene of an accident which occurred at the intersection of SewalPs Point Road and Hampton Boulevard on July 8, 1944 Y
A. I was on the northbound car.
Q. You were on the northbound car 7
A. Yes, sir.
Q. Whereabouts were you on the northbound car 7
A. I was standing at the right of the operator in the front
holding to the pole.
.
Q. Tell the jury, please, exactly what yo~ saw as you were
standing there and going along Y
A. I heard someone scream and I looked up. I looked over
and the car was in front, and the street car was pushing the
car, and it had already hit it.
·
·
Q. Was the street car you were on moving at that time?
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page 130 }

A. We stopped as soon as it hit.

Q. You stopped as soon as it hit!

A. Yes, sir.
·
Q. Did you actually see the automobile before it was struck,
or non .
A. No, sir, I didn't.
CROSS EXAMINATION.
By Mr. J. L. Broudy:
Q. Were there any passengers picked up by the street car
that you were on, traveling in a northerly direction, at the
·
. intersection where this accident occurred Y
· A. Where we stopped did we take up any passengers T
Q. Yes.
.
·
A. Not that I know of.
Q. You don't know whether any were picked up, or not Y
A. I don't remember seeing ap.y.
Q. You stopped at the intersection Y •
A .. We stopped after the accident occurred.
Q. At the intersection Y
A. Yes, sir.

page 131

~

Mr. Williams: That is our case, but I think we
both want" to go down and see those lights.
Mr. Broudy: We have somebody here who knows. We can
stipulate that.
Mr. Williams: The witness Adams, who was on the witness stand, was asked the question under agreement that his
answer would be written into the record, the jury being absent. He was asked the question what distance this street
car could be stopped in going between eight and ten miles an
hour, and his reply was 35 to 40 feet.
]\fr. Broudy: That_ is correct.
Mr. ·wmiams: I would _like to ask Mr~ Ward a question:
What is the approximate length of this street cart
Mr. Ward: Generally 40 feet, but I don't know the inches.
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. J. H. JAMISON,
a witness on behalf of the plaintiff, was first duly sworn, and

testified as follows :
Examined by Mr. Max Broudy:
Q. State your nameY
A. J. H. Jamison.
Q. What is your occupation Y
A. Naval Base :Fire Department.
Q. Did you, at the request of the plaintiff, go
page 132 ~ to the scene of this accident at Sewall's Point
Road and Hampton Boulevard this afternoon f
A. Yes, sir~
Q. Will you please step down here and look at this dia- .
gram Y Do you recognize this diagram f
.
.A. Yes, sir.
Q. There is Sewall's Point Road _and this is the southbound
lane and that is the northbound lane. ·Will you take this
pencil and point out just where the traffic lights are with
reference to that intersection 7 • ·
A. One on here ·and one here (indicating).
Q. Put a mark there. Put ''L'' there for light, wherever
it is ..
A. (Witness does so.)
Q. Now, here is the other roadway which comes here. "\¥her~
is the light on that onef
A. · (Witness indicates.)
Q. Do you mean there Y
· A. It is not right exactly over the road, and it is not exactly over the street car track, but about half way between.
Mr. Williams: You have this right in front of the other.
Witness: Yes, sir.
The Court: Indicate where the edg·e of the
·.
page 133 ~ road is on both sides..
Witness: The light is ·just about right therP.
(indicating). The light is right in there. The edge of the
road comes he!e, and the light is there.
Mr. Williams: In the center Y
Witness: Neither one is in the center. It is in the center
of this one and not in the center of this one.
By Mr. M:ax Broudy:
Q. Did you look at this light to see what signals it gives
for cars approaching fro mm this direction Y
·
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· Mr. Williams: Just one minute. I object.
The Court: Objection sustained unless he was there that
day. They might have changed the signals.
1\.fr. Max Broudy: '\Ve expect to show one side is blind; we
expect t9 sliow this looked dim, and there is no glass at all
coming from. the opposite side, and that this is a blind.
Mr. J. L. Broudy: We can connect it up by showing it was
that at that time, with ref~rence to the testim.o.ny of a certaiu
witness as to what lights he saw.
The Court: It goes to the· credibility of the witness.
Mr. J. L. Broudy: Just the credibility of the witness .. We
save the point.
page 134 }

The Court: Any other testimony T
::M:r. Williams: That is all, your Honor.

.

!fr. Williams: I move to strike out the plaintiff's evidencE'
on the ground that he was guilty of contributory negligencP.
as a matter of law under his own testimony. His testimony hi
that he stopped on the right-hand half of the southbound
traf.fic lane 9n Hampton Boulevard, and while standing therfl
saw a street car approaching from his left at approximately
80 ·feet away; that the point where he was stopped at that
time is at least, taking the minimum distance, 15 plus 9 to
the edge of the track, which is 24 feet before he ever got on
the track, and, without paying any more attention to tl.1t
street car after that, attempted to travel on one of the street
car tracks, at wJ1ich time he saw the street car a few feet from
him. We sugg·ested that he went on the track relying oil thf'
ff;l.ct that passengers were here and he exp~cted it to stop f01·
the pas~engers-.
The Court: You can eliminate that phase of it.
Mr. Williams: I say that no man can see a street car com.
ing and pay no further attention to it, with nothing to prevent him seeing it; on a perfectly straight track, in view of
everybody.
The C.outt: Assuming there was no light there,
page 135 ~ do you think the testimony of the plaintiff that at
the time he moved east across the track the light
was green, do you think that would have any bearing on'. the
case?
Mr. Williams: Your Honor, I would think it is reasonable
for him to think that the car would stop for those passengers,
but the law required him to look out. I think the lie;bts would
be in the same category. I don't know that the lights would be
a factor in. this case.
1

Supreme Court of Appeals of Virginia

94

.

The Court:. His testimony was that he moved towl!rds tl1e
track when the light was green, in a north and south direction, and before he reached the track it turned red; then it
put it green east and west.
M~. Williams: No, that was not his testimony. He testified that he came up on the rig·ht-hand side of the road; tho
lig·ht was green, which would have allowed the street car to
go through and would have· allowed him· to make a left-hand
turn. He stopped because there was some traffic that camo
by in between, and while he was standing there the lig·ht went
.red .for the street car, and came up· green for him, and at that
time he saw the street car 80 feet away coming.
The Court: And he expected it to stop if the light was red Y
J\fr. Williams : No; he expected it to stop because there
were passengers there.
·
Mr. J. L. Broudy: No.
· ··
pag·e 136 ~ Mr. Williams: All right; both differ. His testimony is that he traveled mathematically some
24 feet at a speed of five ·miles an hour, and saw the street
car coming down 25 or 30 miles an hour, without looking at
the street car again. There was nothing to keep him from
looking, and he said he could have stopped in two or three feet.
If he had looked when he was five feet from the track, he
could have seen the car and he was bound to have stopped.
I concede to some extent yon have the right to rely on the
fact that a car is going to stop and ~10t run through a red
light, but yon cannot, in blind reliance on some other person,
fail to keep a lookout.
It has been held time and again where gates are up a person lias to look. When the crossing gates are up,. that is a
sign that no train is coming, but the Court- of Appeals has
held when a person goes across and is sttuck, even if the
crossing· gates are up, it .is his duty to loo~.
(The motion was further argued by counsel.)
The Court: The Court will overrule the motion.
Mr! Williams: We note an exception.
page 137

~

INSTRUCTIONS.

Mr. Williams: The defendant excepts to the granting of
each and every instruction granted for the plaintiff on the
grounds set out in .the motion to strike the evidence; and also
on the ground that the plaintiff, from his own evidence, wRR
guilty of contributory negligence as a matter of law in that
he failed to keep a proper lookout, failed to make a proper
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left-hand turn, 'and failed to avoid the accident after he saw,
or could have seen, that the street car was dangerously near._

Plaintiff's Instruction, P-1 (gra;n,ted) :.
"The Court instructs the jury that the plaintiff is pre-·
sumed to be free of any negligence which contributed_ to the
collision, unless and until the contrary appears from the evidence, or the plaintiff's own testimony, and the burden is on
the defendant to prove by a preponderance of the evid~nce
that the said plaintiff was guilty of negligence and that such
negligence proximately contributed to the collision; and if
after hearing all of the evidence in this cause, you find it is
-just as reasonable. to conclude that the plaintiff was not gu_ilty
of neg·lig·ence which proximately contributed to the collision
as that he was guilty of such negligence, then it is your duty
to resolve this question in favor of· the plaintiff."
page 138

~

Mr. Williams: I except to the granting of Instructiou No. 1 on the ground that there i.s no
evidence in this case to go the jury since the plaintiff was
guilty of contributory negligence as a matter of law.

Plaintiff's Instruction P-2 (grantecl):
''The Court instructs the jury that if you believe from the
evidence that the plaintiff was proceeding in a southwardly
direction along the southbound traffic lane of Hampton Boulevard and that when he reached the intersection of Sewall's
Point Road, there was a green traffic light at such intersection., and that the plaintiff entered said intersection on the
green light and attempted to make a left-hand turn into
Sewall's Point Road, and that his movement in such direction was blocked by the condition of the traffic in ·sewa11 's
· Point Road at the time, and that the plaintiff waited in said
intersection until the traffic light signal changed, and the
north and sounthbound trafl.ic came to a stop at said intersection, and that thereupon the plaintiff proceeded in an eastwardly direction and attempted to cross the southbound
street car tracks on Hampton Boulevard, and that while so
doing, the defendant was operating its street car iJ?, a southwardly direction along the southbound street car traclrs on
Hampton Boulevard, and ran· through a red signal light .at
said intersection, and collided with the plaintiff, then the
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defendant w9uld b~ guilty of negligence; and if
page 139 } you believe from the evidence that such negligence was the sole proximate cause of the collision, your verdict should be in favot of the plaintiff, or unless you believe from the evidence that the plaintiff was guilty
of Gontributory negligence.''
Mr. Willia.ms: _I except to the granting of Instruction P-2
qn th~ grouud that it singles out certain specific evidence and
unduly emphasizes such evidence, and It does not take into
consideration that under the evidence in the case·he attempted
to run between two moving street cars going in opposite directions.
. ·
.

Plaintiff's lnstriection, p ..3 (re/itsed):
'' The Court instructs the jury that it was the duty of the
operator of the street car., in approaching the intersection
of Hampton Boulevard and Sewall's Point Road, to keep and
observe a proper lookout, and if you believe from the evidence
th~t the defendant failed to keep and observe a proper lookout, and that suc,h failure was the sole proximate ca.use of
the collision, then your verdict should be in favor of the
plaintiff.''
Mr. Max Broudy: The defendant excepts to the action
of the Court in refusing to grant Instruction p .. 3 because
the evidence indi.cates that the defendant's oppage 140 t erator was waving at the operator of an approach.
ing street car was not keeping a proper lookout
and that the evidence indicates that the failure to observe a
prop~r iookout was the reason that the defendant failed to
sea the red light, and this subject is proper to be submitted
·to the jury.
~

Plaintiff's lns~ructio1i P--4 (grantecl):
''.The Court in_structs .the jury t)lat if you believe from the
eviden<'e that the plaintiff,. while. attempting to make a lefthand turn into Sewall's Point Road, used suah care as an
ordinarily prudent pers~m would have .used under the same
conditions and· circumstances, then the plaintiff would not
be gutlty of ~ontributary negligence.''
Mr_. William~.: I except to the granting of Instructfon P~4
for the plaintiff on the ground that a left-band turn is reg·ulated by statute and no matter whether he exercised.such care
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as an ordinarily prudent person would have exercised, if he
violated any statutory req\li.rement he would still be guilty
of negligence.

Plaintiff's Instrncti.on p . .5 (refused): .
"The Court instructs tlie jury that it was the duty of the
defendant in approaching the intersection of Hampton Boulevard •and Sewall's Point Road, to keep its street
page ·141 ~ car under reasonable control, and if you believe
from the evidence that the defendant negligently
failed to observe its duty, and that such failure was the sole
proximate cause of the c.ollision, · your verdict should be in
favor of the plaintiff.''
-

Mr. Max Broudy: The plaintiff excepts to the action .of tho
Court in refusing to g-rant Instruction P-5 on the ground ·
that the evidence of some of the plaintiff's witnesses indicated that the defendant did not have its street car under
control.

Plaintiff's Jt1,struction P-6 (-refused):

~

"The Court instructs the jury that if you believe from the
evidence that the plaintiff attempted to drive slowly across
the southbound street car track on Hampton Boulevard, in
front of the approaching street car, and thereby placed himself in a position of danger, then in doing so, he was guilty
of negligence; but you are further instructed that such negligence on his part will not preclude him from recovering a
verdict in his favor in this case, if you believe from the evidence that the defendant saw, or by the exercise of reasonable care or caution in keeping a proper lookout, could have
seen him in such a position in sufficient time to have given
the defendant an opportunity, by the use of ordinary care,
·
to avoid striking the plaintiff.''
page 142} lfr. Max Broudy: The plaintiff excepts to the
,
action of the Court in refusing to grant Instruction P-6 on the ground that the evidence in the case shows
that the defendant was a sufficient distance away to bring it~
street car to a stop _and avoid the accident after it became
apparent that a collision would occur. This evidence is borne
out by the fact that a passenger on the defendant's street car
saw the accident was imminent and passengers in a north, bound street ear saw an accident· was imminent, and the op-
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erator of the northboun9- street car was able to stop within
a safe distance before reaching the point of impact.
Plaintiff's Instntctio1: P-8 (granted):

''The Court instructs the jury tliat in determining whether
or not the pl~intiff was guilty of co~tributory negligence that
would bar his recovery, the law on this questio·n refers the
injury to the proximate _and not the remote c.ause thereof;
and although you may believe ±:rom the evidence. that the
plai_nti:ff was guilty of negligence in attempting to make a
left-band turn without giving the proper signal of his intention to do so, yet if his negligence in that respect did not
proximately cause or proximately contribute to the GOllision,
then such negligence would not operate to bar
page 143 ~ his recovery in this case, if you further believe
from the evidence that the defendant was guilty
of. negligence which proximately caused the collision.''
Mr. Williams: I except to the gTanting of Instruction P-8
which states as a matter of law that if he was guilty of negligence in attempting to make a left-hand turn, that if was
not the proximate cause of the accident. If he was guilty
of making a left-hand turn in violation of the statute, then
his negligence was as a matter of law a proximate cause of
the accident.
Defendant's Instruction No. 1 (granted):

'' The Court instructs the jury that the mere fact that the
plaintiff was injured by a collision with the defendant's
street car raises no presumption whatever that the Virginia
Electric & Power Company was negligent, but, on the contrary, the presumption is that the defendant, Virginia Electric & Power Company, was free from negligence and that the street car was ~perated with ordinary care, until the contrary appears from the evidence. The burden of proving neglig·ence on t~e part of the Virginia Electric & Power Company is on the plaintiff, and the Court instructs the jury that .
in order for the plaintiff to recover against the Virginia
Electric & Power Company in this case, the plainpage 144 ~ tiff must prove affirmatively, by a preponderance
of the evidence., that the Virginia ]Ulectric & Power·
Company was guilty of negligence which was the proximate
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cause of the injuries complained of, and unless the plaintiff
does establish negligence on the part of the defendant- by a
preponderance of the evidence, the jury must bring in their
verili.ct for the Virginia Electric & Power Company. And
even if you believe from the evidence that the defendant was
guilty of negligence, if you further believe from the evidence
that the plaintiff was also g11ilty of negligence which prQ:ximately caused or contributed to the accident you will ffud,.,fot...
the defendant, and this is true even though you may believe
from the evidence that the defendant was more g11iltv of negligence than the plaintiff."
..

Defendant's Instruction D-2 (granted):
''The Court instructs the jury that even though you may
believe from the evidence that the defendant was guilty .of
negligence, nevertheless if you further believe from the evidence that the plaintiff saw or by the exercise of ordinary
care could have seen that an accident was imminent and thereafter by the exercise of ordinary care could have stopped or
turned and a voided the accident, then you should find for the
defendant.''
.Mr. Max Broudy: The plaintiff excepts to the
page 145 } action of the Court in granting the instruction on
last clear chance on the ground that in view of the.
evidence in this case the last clear chance doctrine as applied
to the plaintiff was improper because the plaintiff had the
right to assume that the defendant would _not run through a
red light.
·

Defend0,1Y1,t's Insfruction No. 3 (ref~ised):
"The Court instructs the jury that it is the duty of a person before going on a street car track, to exercise ordinary
care to look and listen, and this duty continues until he
reaches the track, and if there was any point at which by
looking and listening the plaintiff could have discovered the ·
car and avoided tha accident, and he f a,iled to do so, he wasguilty of contributory negligence, and if you believe from the
evidence that the plaintiff saw., or could have seen the ap~
proaching car by looking and listening and nevertheless w~nt.
on the track and .was struck by the car before be could drive
directly across, you shall find for the defendant."
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Mr. Williams: I except to the refusal of the Court to
grant Instruction No. 3 for the defendant on the ground that
it correctly states the law in regard to erossin~ the track;:;
of a street railway company under the condit10ns in 'this
case.
page 146} Defendant's f.nstritction .QJ-A. (refused):
'' The Court instructs the jury that it is the duty of a person before going on a street car track to exercise ordinary
care to look and listen, and this duty continues until he
reaches the track, and if there was any point at which by
looking and listening the plaintiff could have discovered the
car and avoided the accident, and he failed to do so, he was
guilty of contributory negligence, and if you believe from the
evidence that the plaintiff saw,. or could have seen, the approaching car by looking and listening and neverthelss went
on the track when the car wa~ dangerously near, you shall
·:find for the defendant.''

Mr. Williams: I except to the refusal of th~ Court to grant
Instruction 3-A on the ground that it correctly states the law
with respect to the duty of the plaintiff und~r the circumstances of this case in attempting to cross the tracks of a
street railway company.

Defenda1tt 's I nstr u.ciion No.
1

4 ( refitsed)

:

"The Court instructs the jury that it is the duty of a per. son approaching a street car track to exercise ordinary care
by using his eyes and ear&, looking and <listening in both
directions, and this duty is a continuing duty. He must exercise ordinary care when about to cross the track
page 147 ~ to look and listen so as to make such acts effective. If such looking and listening does or should
warn him of the dange1·ous approach of a car, then it is his
duty to stay off the track until the car 11as passed., and to go
on the track under such circumstances is negligence, and if
you believe from the .evidence that the plaintiff was guilty of
such ~egligence and that this negligenGe proximately caused
or contributed to the aecident, you shall find your verdict
fol" the Virginia Electric & Power Company, even though you
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may believe from the evidence that the Virginia Electric & ·
Power Company was also guilty of negligence.''
Defendant's Instruction No. 5 (granted):
'•

'' The Court instructs the jury that even if you believe
from the evidence that the defendant was guilty as charged
in the plaintiff's declaration, and that the plaintiff was also
guilty of negligence which caused or contributed to the accident, th~ jury shall find their verdict for the defendant, even
though they may believe -from the evidence that the motorman was more guilty of neg·ligence than the plaintiff~ since
the law does not apportion negligence, nor consider the degree of negligence, the plaintiff not being entitled to recover
in this case if he was guilty of negligence which proximately
caused or efficiently contributed to. the accident.''
page 148 ~ Defendant's Instruction No. 6 (granted):
'' The Court instructs the jury that if you believe from the
preponderance of the evidence that the green light was ·
· against the street car at the time of the accident,. you shall
find for the defendant.''
Defendant's Insfruction No. 7. (granted).:

"The Court instructs the jury that every driver of an
automobile who intends to stop, turn, or partly turn from a
direct line shall first see that such movement can be made in.
safety, and whenever the operation of any other vehicle may
be affected by such movement, shall give a signal it for a lefthand turn by extending the arm in a horizontal position from
the shoulder at least fifty feet before turning, and if you
believe from the evidence that the plaintiff violated this statute, and such violation was the proximate or a contributing
cause to the collision, you shall find for the def endant.''
Defendant's Instruction No. 8 (ref'u.sed):

"The Court instructs the jury that the statutory law of
the State of Virginia requires drivers of automobiles when
turni1w to the left to pass beyond the -center of the inter-
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· section and as closely as practicable to the right of the center
of such intersection before turning such yehicle to the left,
and shall keep as closely as practicable to the
page 149 ~ right-hand curb or edge of the street, and shall
turn the .corner at a rate of speed not to exceed
ten miies per 4our, and if you believe from the evidence that
the plaintiff violated any provision of this statute and such
violation was the proximate or a concurring cause of the
accident, you shall find for the defendant, and this is true
even though you may believe from the evidence that. the defendant was also guilty of negligence.''
Defendant's_ Instruction X-D (granted):

''The Court instructs the jury that unless you believe by
a preponderance of the evidence that the light was red against
the street car, at the time of the accident, you shall find for
the defendant.''
'
Mr. Max Broudy: The plaintiff excepts to the action of the
Court in granting Instruction X-D on the ground that this
instruction limits the jury's right to give the plaintiff a verdict to one issue whereas the evidence is sufficient to go to the
jury on other grounds of negligence on the part of the defendant.
Defendant's Instruction Z-D (.qranied) :

''The Court instructs the jury that even though you may
believe from the evidence that the red light was against the
street car, it was nevertheless the duty of the
page 150 ~ plaintiff to exercise such care as a reasonable prudent person would have exercised in like circumstances for his own safety, and if you believe from the evidence that the plaintiff .failed to exercise such care., yon shall
find for the defendant.''
Mr. Max Broudy: Plaintiff excepts to the action of the
Court in granting Instruction Z-D on .the ground that the
plaintiff had a right to rely on the fact that the defendant
would not attempt to go through a red light, and, therefore,
this instruction was improper to submit the question of reasonable care to the jury.
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I, Clyde H. Jacob, J udg·e of the Circuit Court of the City
of Norfolk, Virginia~ who presided over the trial of the case
of Drury J. Holland, Jr., v. Virginia Electric & Power Company, tried in said court on Decembe;r 6, 1944, certify that
the foregoing is a true and correct transcript of the evidence
adduced upon the trial of said cause, and of the objections to
evidence or any part thereof, offered, admitted or stricken out,
and the rulings of the Court; the instructions offered, granted
and refused, and the rulings of the Court; the exceptions of
the parties; and other incidents. of the trial of said cause..
I further certify that it was agreed between counsel that
Exhibit No. 1 (hospital bill) and Exhibit No. 2 (drawing of
the scene) shall be transmitted to the Supreme Court of
Appeals with the record in said cause in lieu of submitting
copies thereof, said exhibits having been initialed by me for
the purpose of identification.
I further certify that this certificate has been tendered
to and signed by me within the time prescribed by . Code
Section 6252 for tendering and signing bills of exceptions,
and that reasonable notice i:p. writing bas been given to the
attorneys for the plaintiff of the time and place at which said
certificate bas been tendered.
• page 152 ~ Given under my hand this 14th day of Febru·
.
ary, 1945.
CLYDE H. JACOB,
Judge of the Circuit Court of the City of
Norfolk, Virginia.
A copy teste : ·
CLYDE H. JACOB,
Judge.
page 153 ~

CLERK'S CERTIFICATE.

I, W.R. Hanckel, Acting Clerk of the Circuit Court of the
City of Norfolk, Virginia, do certify that the foregoing report of the testimony, exhibits, exceptions, instructions and
other incidents of the trial of the case of Drury J. Holland,
Jr., v. Virginia Electric & Power Company, was lodged and
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filed with me as Clerk of said cou:rt o~ the 14th day of February, 1945.

W. R. HANCKEL,
Acting Clerk of the Circuit Court of the
City of Norfolk, Virginia.
By: T. A. W. GRAY,
Deputy Clerk. ·
page 154

~

CLERK'S CERTIFICATE.

Virginia:
In the Clerk's Office of the Circuit Court of the Citv of Norfolk, on the 20th day of February, 1945.
"'
I, W. R. Haneke}, Clerk of the Circuit Court of the City
of Norfolk, do Gertify that the foregoing is a true transcript
of the record in the suit of Drury J. Holland, Jr., Plaintiff,
ag.ainst Virginia Electric & Power Company, a corporation,
defendant, lately pending in said Court.
I further· certify that the same was not made up and com.pleted and delivered until the plaintiff had received due notice in writing thereof, and of the intention of the defendant
to apply to the Supreme Court of Appeals- of Virginia for a
writ of error and supersedeas to the judgmen_t therein.
. Teste:
W. R. HANCKEL, Clerk.
By T. A. W. GRAY, D. C~
Fee for this transcript, $14.7~.
A Copy-Teste:
M. B. WATTS, C. C.
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