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printed. The record number of the case and names of coun­
sel shall be printed on the front cover of all briefs. 

:M. B. WATTS, Clerk. 
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BULE 14-BRIEFS 

1. Form and contents of appellant's brid'. The opening brief of the appeUant (or 
the petition for appeal when adopted as the opening brief) shall contain: 

. (a) A su~je~t ,index and table of citations '!i~h cases alphabe!ically . ~ged. 
C1tat1ons of V1rgima tases mU1Jt refer to the Vn'l[ama Repo,rts and, m addition, may 
refer to other reports containing such case,?, 

(b) A brief statement of tlte material proc.eedings in tl1e lower -court, the em,rs 
assign~,d, and the questions involved in the appeal. 

(c) A clear and concise statement of the facts, with references to the pages of 
the record where there is any possibility that the other side may question the s~te­
ment. Where the fac:ts are controverted 1t should be so stated. 

(d) Argument in support of tile position of appellant. 
'the brief shall be signed by at least one attorney practic1ng in this court, giving 

his address. 
The appellant may adopt the -petition for appeal as his opening brjef )>.l" SQ stating 

in the petition, or by giving to opposing counsel written notice of such intention 
within five days of the receipt by appellant of th:e printed record, and by filing ;. 
copy of such notice with the clerk of the court. No alleged' error not specified in the 
opening brief or petition for- appeal shall be admitted as -a ground for argument by 
nppellant on the hearing of Jhe cause. 

2, F.orm and -contents of appellee's brief. The brid .for tlte appellee i;hatl contain: 
(a) A subject index and tah'le of ci~ions with cases alphabetically arranged. 

Citatlons of Virginia cases must refer to the Virginla Reports and, in addition, may 
refer to other reports containing su1,h cases. 

(b} A statement of the case and of the points involved, if the appellee disagrees 
with the statement of appellant. 

(c) A statement of the .fao.ts which are necessary to correct or am_plib the st~U­
ntc11-t in appellant's brief in so fa-r as it iB deem¢d erroneoujj or inadeqWlte, with ap• 
propriate reJerence to tbe pages of the record. \ 

Cd) ,Argument in support of the positio~ of appe1lee. 
The brief shall be signed by at least one attorney practicing in this court, giving 

his address. 
S. Reply brief. The reply 'brief (if any) of the appellant shall contain all the au­

thorities relied on by 'ftim, not referred to in.bis petition or opening btjef; In othel' 
respects it shall conform t_o the requirements for appelleets brief. 

4. Time of filing. (a) Civil cases. The openinir Brief of tbe appellant (if there be. 
otte in addition to the petition Mr appeal) shall be 'filed in the clerW_s office wtthin 
fifteen days after the rcceipt_;bycounsel for appellant. of the printed reeortf, but in no 
event less than thirty days before the first dliy of the sesston at which the case 
is. to be heard. The brief of the appellee shall be filed ln ilie clerk's office not Ja1er 
than fifteen days, and the reply b~ef of the appellallt not later than one day, befor.ei 
the first day of the session at which the C;iJl.e. 1s to be heard. 

· (b) Criminal Cases, In criminal cases. briefs must be filed witl1in the tirne specified 
in ~vii cases; proviaed, however, that in those cases in which the ,recards have: not 
been printed and de1ivered to counsdi at least twenty-five days before tbe b~ginlting 
of the uext session of the court, such cases shall be taced at the foot of the docket 
for that session of the court, and the Commonwealth s brief shall be filed at least ten 
days prior to the calling of the case, and the re_ply brief for the plaintiff. in error not 
later than tl1e day be.tore the case is called. 

(c) S tip1,latio1i of ~unt1f a.r to filing. Caunsel rdr .ogposing partie.s may fiie with 
the clerk a written stipulation changing the time for filing briefs 1n any case; pro­
,,ided, however, that all briefs must be filed not later than the day before such casi! 
is to be heard. 

5. Number of copies to be filed and delivencl to ~ posing counlleL Twenty c'opfe, 
of each brief shall be filed with the clerk of the court, and at least two copie!I maift~d 
or delivered to opposing counset on or before the day on which the brief is filed. 

6; Size and Type. Briefs shall lie nh\e in6hes in length and six inches 'in width so 
as to conform in dimensions tp the printed record, and shall be printed in fype not fess 
in sizet as to height and width. than the tyr,e in which the record is pl'inted. The 
record number of the case and names of counsel shall be printed on the front cover of 
all briefs. • ~ • 

1, Non-compliance, effect of. The clerk of this court 1s directed not to. receive or 
file a :brief which fails to comply with the requirements of flus rule. If neither side 
has filed a proper brief the c;t1se will not be hear~. If one if the _parties fail.s to ~le 
a proper brief he cannot be heard, but 'the cas~ will be beard ex pqrte upon ·the arg~ .. 
ment of the party by whom the brief' has been filed; 
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IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND 

Record No. 3561 

THE NE"WPORT NE"WS COCA-COLA BOTTLING COM­
P ANY, IN CORPORA TED, Plaintiff in Error, 

vers·u.s 

ELAINE B.i\..BB, Defendant in Error. 

PETITION FOR \VRIT OF ERROR AND 
8UPER8EDEA8. 

To the Honorable Chief J'ludice and Justices of the Supreme 
Court of Appeals of Virginia: 

Your petitioner, The Newport News Coca-Cola Bottling 
Company,, Incorporated, respectfully represents to this 
Honorable Court that it is aggrieved by a final judgment en­
tered by tbe Circuit Court of Elizabeth City County, Vir­
g-inia, on the 6th day of December, 1948, agairn;t your peti­
tioner in an action at law in which Elaine Babb was plaintiff, 
and your petitioner, The Newport News Coe-a-Cola Bottling 
Company, Incorporated, was defendant. The plaintiff re­
covered against the defendant the sum of Twenty-five Hun­
dred Dollars ($2,500.00) with interest and costs. 

The transcript of the record with original exl1ibits is 
2• herewith *presented. The parties will be referred to ac­

cording to their relative positions in the trial court. The 
pag-e references in this petition are to the pages of the manu­
script record. 
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STATEMENT OF PLEADINGS IN THE TRL.t\.L 
· COURT. 

The plaintiff proceeded by way of notice of motion for 
judgment against the defendant to recover damages which 
she claimed she suffered as result of consuming a bottle of 
Coca-Cola, or a portion thereof, which contained a decom­
posed snail or slug. She claimed to have drunk a portion of 
the bottled Coca-Cola while she was at work as a civilim1 em­
ployee at Fort Monroe, Virg'inia, on oi· about October 10, 
1947; that she had purchased the Coca-Cola from a vending 
machine owned by the Post Exchange at the Fort, which vend­
ing machine was in a different building. from that occupied 
by the plaintiff. Tl1e defendant pleaded the general issue 
and the case was tried on April 30 and May 1, 1948, before 
Honorable Frank A. Keamey, Judge of the Circuit Court of 

. Elizabeth City County, Virginia. The jury returned a ver­
dict for the plaintiff in the amount of Twenty-five Hundred 
Dollars ($2.,500.00), which defendant moved to set aside and 
render final judgment for the defendant or grant a new trial. 
The Court overruled tbe motion and rendered final judgment 
on the verdict ag·ainst this defendant on Derember 6, 1948, 
to which the defendant excepted. 

ASSIGNMENTS OF ERROR. 

The Court erred in the following particulars: 

1. In refusing to strike the evidence of the plaintiff. 
2. In submitting the case to the jury on any instruc-

3e tions that *would pe1·mit a finding for the plaintiff. 
3. In granting· plaintiff's Instructions Nos. 1 and 2. 

4. In permitting, over objection of courn;;el for clefondant, 
the questions and answers beginning at question on page 53,. 
line 25, page 54, to the bottom of page 55, of the record, as 
being purely hearsay evidence. · 

5. In overruling tbe motion of the defendant to set aside 
the verdict and enter final judgment for the defendant; or 
gTant a new trial, and further erred in entering· jude:ment for 
the plaintiff on the verdict. ~ 

QUESTIONS INVOLVED. 

The Principal Point. 

I. The real question im·olved in this case is exactlv similar 
to that involved in the case of Pevsi-Cola Bottling CompanJ/ 
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of Norfolk, Incorporated ,· . .Add-ie Lee McCullers, decided by 
this Court March 7, 1949, opinion by Justice Eggleston. The 
facts in this case are almost identical with the facts in the 
Pepsi-Cola case, and the instruetion given in that case, is 
word for word as given in this ca~e. '' Plaintiff's Instruction 
No. B" in the Pepsi-Cola case is verbatim with Plaintiff's 
Instruction No. ~ in the iiu;tant case, which is as follows: 

'' The Court instructs the jury that they may infer negli­
gence from the fact that fo1 eig·n substance was found in the 
bottle, and the law does not rcqufr~ the plaintiff to show the 
particular dereliction.'' 

This Court said that thii;; instruction was erroneous for 
the reason that the1·e could be no inference of negligence on 
the part of the bottling· comJJ:rny from the mere presence of 
the obnoxious substance in the bottle, itnless it was pre.di-

ca,fcd uvon a findin,q f hat the bottle was not tampered 
4* with *after it left tl1e c:ustody of the bottling company~ 

and that the olmoxiom; f.;Ubstance was in the bottle at tlrn 
time the defendant pa 1·te1d possession with it. 

Because of the fact thnt this Oourt reversed the trial court 
sole]y on account of this cnoneous instruction, this petition 
will deal with principally the evidence showing that this case 
is on all fours with the Pepsi-Cola case referred to, and that, 
therefore, the trial court mm;;t be reversed for the reason that 
this case is alsolutely co11trollccl by the decision in the 'Pepsi­
Cola case. As a mnttor of fact, counsel for petitioner de­
liberately awaited the decision in the Pepsi-Cola case, and 
a]so the case of Norfolk Goca-Cola Bottling lVorks .. Incor:.. 
voratcd v. Land, which was argued sinmltaueonsly with the 
Pepsi-Cola-Cola ca~e, and decided on the same clay as the 
Pepsi-Cola case,-opiniou nlso by .Justice Eggleston. Coun­
sel was familiar with the fnct that "Instruction No. B'' was 
g·iven in the Pepsi-Cola case and wa~ identical with "Instruc­
tion No. 2'' in the im,tant cn:-:e, and being· of the opinion that 
the instruction was cnoneonr-;ly given in both cases, counsel 
for petitioner awaited the opinion of this Court in the Pepsi­
Cola case and the Land ense,-hence the delay in filing this 
petition. 

Other Points hwol-ved. 

. II. There is no eddencP of aetionahle negligence on the 
part of tl1e defendant bottling· company. 

III. There is no substantial evidence that the physical con-
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dition of the plaintiff resulted solely from tlu~ presence of the 
obnoxious substance in the bottle. 

IV. The verdict was exressivc. 
5~ 8 V. If this Court adheres to the "inference of negli~ 

gence theory'' in these bottling cases, which was proven 
to be a hardship on the indnstry, and l1as been a dP.finite aid to 
what has assumed the proportions of a racket., then the Court 
oug·ht to add to such theory a modification of such quanturn or 
character of proof, which will gi've rise to sucah infere.nce of 
negligence. In other words, it is now too easy for a jury to 
disregard the high c;Legree of care exercised by most hottling 
plants, and notwithstanding tlrnt t]1e bottle in question had 
been out of the possession of the bottler for weeks at a time, 
on the open market, passing throu~·h many hands, in storag·c 
in warehouses and on the dealer's E:11elf, in vending machines, 
and the like, very susceptible to heing· tampered with, and, 
from the mere presence of the obnoxious substance, willy 
nilly, find a verdict for the plaintiff. 

· THE FACTS. 

The plaintiff, Elaine Babb, was tlw wife of a soldier in the 
Army, who was stationed at Fort 1\fonroe, in Octoher, 1947, 
during· which time the plaintiff was a clerk in the Finanee 
Office at Fortress Monroe. In the afternoon she and some of 
the other clerks had Coca-Colas and the men clerks.~ as a rule, 
would go out of the building in which the Finance Office was 
located, down the back steps, across an open court yard from 

. twenty-five to forty yards distant to another building, where 
a Coca-Cola vending machine wa8 located. In this instance, 
a Mr. Toulson, a clerk in the Fimmce Office on the 10th of 
October, went across the street to wl1ere the vending machine 
was located and purcl1ased · three Coca-Colas, including his 
own. He opened the Coca-Colas and retraced his 8i<'ps back 
a.cross the open court yard, up the back steps and into the 

office occupied by him, :Mrs. Babb and the other clerks, 
6* carrying the *opened bottles of Coca-Cola. He placed 

one bottle on the desk of l\Irs. Rabb, the plaintiff, and 
distributed the other bottles to the other clerks. She testified 
that she had taken a few sips out of the bottle of Coca-Cola 
that Mr. Toulson had brouglJt to her opened, arross the court 
yard and up the back steps, and sl1e felt something slimy in 
her mouth, hitting ag:ainst her teeth. She stated that she~ im­
mediately spit out into the trash can and stated to someone, 
"there's something in this bottle". She went to the wash 
room, wl1ere she stated sl1e l1acl gone because she had become 
ill, and when she catne back she was told., 
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'' it looks very much like a snail or worm or something and 
somebody told me to see a doctor and get a lawyer'' (R., p. 
49). . 

She then stated that she 

'' took it over and Sergeant Denton and some doctor took it 
down to the laboratory and they came back and gave me this 
thing that's in the little bottle.'' 

Mr. Toulson testified R., p. 35: 

'' Q. When you came down the steps to g·et the Coca-Cola 
you came. down·the back-end of your building! · 

'' A. Yes, sir, that's the way I come in. . 
'' Q. You go in from the road f The closest entrance is to­

wards Engle 's Road? That's · the main road. You. went 
down the back steps, across the cou;rtway, so to speak, to a 
building over to your right where the vending machine was, 
is that correcU 

"A. Yes, sir. 
'' Q. And you walk along the walkway ; that was completely 

out of doors, was it not? 
"A. Yes, sir. 
'' Q. Would you say it was anywhere from 75 to 100 yards 

from your building? · 
'' A. No, sir. 

7• •''Q. How far would yon sayf 
'' A. 25 yards. 

''Q. 25 yards? 
"A. That is what I say. I never measured it. 
"Q. You never measured it? 
'' A. I never measured it. 
'' Q. You wouldn't think tliat it was closer to 80 yards Y 
'' A. I don't think so. 
''Q. You would not say that jsn't correct? 
"A. No, sir, I don't say it isn't cor.rect hut I don't think 

it is. 
"Q. You think it was 25 or more yards; about 25 yards? 
'' A. Yes, sir. 
"Q. But you wouldn't say that is correct? 
"A. No, sir, I wouldn't say. 
"Q. You went acros~ and you went to the vending machine 

and got the three or four bottles of Coca-Cola Y 
"A. Yes, sir. 
'' Q. And you opened them Y Did you stay there any time 

or did you come right back? 

---
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"A. I came right back. 
'' Q. Opened the Coca-Colas, helcl them in your hand or two 

hands. It was either three or four bottles vou think 1 
'' A. I don't remember it exactly. About three or four. 
"Q. Enough for you to carry. You didn't have any little 

satchel or box Y You carried them in vour hands? 
"A y . "' . es, sir. 
"Q. And came back to your desk and gave Mrs. Babb ff 

Coca-Cola and whoever else had purchased the Coca-Cola 
and sat down at your desk and Rtnrted to drink yours, isu 't 

that correct! 
8* *"A. Yes, sir." 

The witness Toulson also testified concerning the drinkinµ: 
of the Coca-Cola by the plaintiff at R., p. 38: 

"Q. Do you know how mucI1 she drank! 
"A. You mean ho,v much of th<~ Coca-Cola altog-etherf 
'' Q. Yes, out of the bottle. 
"A. I don't know exactly how mueh she drank out of it. 
'' Q. would you say a fourth, a third, to tbe best of your 

judgment, of course. 
"A. I'd say she drank a third at foast. 
'' Q. And then she put it down t 
'' A. Yes, sir~ 

"Q. ,vhen did you sec thaU 
"A. As soon as she started to spitting, whatever she wa8 

doing. I went over and looked in the bottle and seen it and 
I said, 'It looks like a worm to me.' " 

So according to the pl~intiff's teRtimony that the object., 
whatever it was, was sticking· into her mouth, or at ]()ast 
against her lips, and the testimony of l\fr. Touson that Iw 
looked into the bottle and saw the objeet whatever it was, 
shows conclusively that the worm, or whatever it was, wn~ 
floating in the Coca-Cola; that is, it was not stuck to the side 
of the bottle as if it had be()n in there a great length of thne. 

Mr. Ralph Hutson testified (R., p. 12:2) that he was civilian 
manager of the Post Exchange at J.i-,ort Monroe, which poHi­
tion he hacl occupied for about twenty-five years. He pu1·­
cbased his Coca-Cola from the Coca-Cola Bottling Company 

in Newport News and sold it part oYer tl1e counter :rnd 
9* some through *vending machines. They had twelve vend­

ing machines and all under his supervision. He testified 
at page 122: 



Newport News Coca-Cola Bottling Co. v. E. Babb 7 

"Q. Do you have, or did you lmve the vending machine in 
the :B1inance Office in October of last yearT 

'' A. There was one in the building adjacent to the Finance 
Office. 

"Q. ,vm you describe the position of that building in ref­
erence to the Finance Office proper. 

'' A. It was a small building;, small temporary building 
diag·onally across the street from the Finance Office. 

''Q. About how far would you say? 
'' A. I would say about 30 or 40 yards. 
'' Q. The vending machine was in that building Y 
'' A. 1· es, sir. 
"Q. V{ha t else was in the building i 
'' A. I don't recall anytlling else in the building except 

Rome records.'' 

He testified further that tlw vending machine in the build­
ing· near tl1e Finance Office was Rervieecl about one a day; 
that t],e Coca-Cola was taken from the Exchange main house 
located in the rear of the mnin ]jJxchange building inside the 
I.i,ort. The Coca-Cola was delivered bv the Coca-Cola truck 
to tllc warel.10use about twice a week, getting· about thirty or 
forty cases each trip. He stated they then would be stored 
in the Exchange warehouse under the supervision of a ware­
houseman. There were nhout sixtv cases stored at a timn 
an<l he replenished his stock about· twice a week as needed. 
There was a :M.r. Asque iii. cl;arg(' of the warehou~e and there 
were two truck drivers who had access to the warebouse,-onc 
man named Lane and the otLer named Trapp. They used an 

Exchange truck nnd loaded the Coca-Cola cases from 
10* tl:ie Exchange *\·rnrehou~e onto the truck and Mr. Lane, 

without a helper, would take the Coca-Cola around and 
serve it to various machines on the Post. ,vhen he went into 
the tuildi11g to service a machine, the truck was left unat­
tended with the remaining cases of Coca-Cola thereon (R., 

19-) p ..... n. 
Elijah Lano testified that he was employed by the Post 

Exchange at :B.,ort l\Ionroe, and his dutjes were to serve the 
Coca-Cola machines and later on to deliver groceries. He 
Herviced the Coca-Cola in tlie morning and delivered groceries 
in the afternoon. re secured the Coca-Cola from the ware­
house, which was open in the morning, and lie would load up 
m1cl go out and se1·ve the machines and bring· the empties 
back. He did not have a helper. He testified at R., p. 127: 

'' Q. ·when you loaded up the trnck and served the machines, 
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how did you serve them 1 Go around to different places? 
"A. Yes, sir. 
"Q. Who took care of the truck while you served the ma-

chines? . 
•'A. I just parked the truck, and take the cokes off and 

hring the empties back. 
"Q. How long· did it take you as a rule f 
'' A. I started at nine in the morning· and be through about 

olPveu. 
'' Q. How many Coca-Coln bottles would be in the average 

machine, say in the Finance Office machine t 
'' A. It holds 108. 
'' Q. How long did it take you to service them? 
"A. ]Nve or ten minutes. 
'' Q. Depending on the number of bottles, I presume f 
'' A. I had to go around to the different buildings and I­

,..,, A. Yes. 
11 • '' Q. You would g-o around to the different buildings 

and pick up empties? 
''A. Yes. 
"Q. How long would it take 1 
"A. Ten or fifteen minutes. There was about three build­

ing·s I had to go to.'' 

The Medical Te.i,timony. 

The plaintiff did not introduce a~ witnesses any of the 
doctors who treated her at the hospital, or any doctor tlmt 
treated her anywhere else, with the exception of a psychi­
atrist, Dr. Ransone. She testified that after she had swal­
lowed the Coca-Cola, she became sick and vomited and there­
after could not eat anything, and, therefore, lost weight. 
A.bout a week or ten days after the occurrence, she went-into 
the Fort Monroe Hospital and was discharged in three or 
four days. Exactly thirty days after the drinking of the Coca­
Oola, that is, on November 10, 1947, she visited the psychi­
atrist. He saw her one other time, that is, on December 10th, 
<~xactly thirty days later, tmd had not laid eyes on her from 
that time until the dav before she testified in Court. which 
was on April 30, 1948: This psychiatri~t totally ignored the 
fact that about a year before this occurrence the plaintiff had 
been in the Fort Monroe Hospital very seriously ill, with the 
1:-·ss of considerable blood, on account of an abortion. When 
asked whether it was self inflicted she imswered. "Not neces­
E:iarily ". He gave her symptoms as being very tense with 
large pupils, and bands wet, with the general appearance of 
a person very frightened and very angTy. He saw her thirty 
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days later and said that she was just as ten~e as before, and 
that in addition to that., she had a neurotic condition, which 

he said was reasonably sure nutritional. He ·had no 
12• hesitancy in .fixing the onset of this condition exactly 

thirty days prior to the time he saw her, whic.h would 
have put it on October 10th, the very day she drank the Coca­
Cola. He did not see her again for more than six months and 
Haid that her condition was the same; that it would r.emain so 
for six or seven more months. He went on to exaggerate 
again and said tliat her condition could go into other diseases, 
such as duodenal ulcers and arthritis. In other words, h~ 
supplied all the necessary ammunition in the absence of her 
medical doctors who treated her at the time of this occur-:­
renr.e. It was just a typical psychiatric performance that is 
common to certain typeB of cases, of which this is an example. 
No wonder it is that the jury went out and gave· a verdict of 
'rwenty-five Hundred Dollars ($2,500.00) for this so-called 
injury. The verdict was entirely excessive and should have 
het'-n set aside by the Court on that ground alone. · 

II ear say Testimony. 

Over objection of counsel for the defendant, the Court per­
mitted tl1e plaintiff to testify as to wlmt some people at the 
Post had told her a day or so before the trial. It was purely 
hearsay testimony and was given for the sole purpose of in; 
flaming· the minds of the jury against this <lef endaut. The 
testimony is set out in full, be.ginning at the bottom of page 
58, all of page 54 and down to the bottom of page 55~ of 'the 
record. After the testimony was in and the damage was done, 
~rhc Court tried to explain it away by· saying that he bad ad­
rriittcd the testimony only for the purpose that the statement 
,,,..a., made to her and that it bad upset her, in addition to hav:.. 
ing nheady been upset, according to her previous testimony. 
That. explanation did not cure the damage that was already 
done. The Court should lmYe heard the testimony in cham­
hPr~, and seeing the damaging nature of it, should have not 
permitted. it to g·o to the jury for any purpose. It was no 
pa rt of this case, and had occurred only a day or so before 
the trial. In any event, it was all hearsay and should 11ot 
lm ,,.e been permitted by the Court. 

12A • *'' Q. V{hen you were on the Post yesterday, were 
you embarrassed by anything that occurred down 

there in ref ere nee to tl1is case f 
'' A. Yes. I was quite embarrassed. Socebody came up 

and asked me-

·-
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"Mr~ Ford: I object, if your Honor please. 
''Court: Let's find out. Tell me who came up °l 
'' A. Mrs. Potter and Sergeant Potter. 
''Court: vVho are they? 
"A. He's the Post Sergeant Major. 

"Court: All right. Go ahead. I overrule the objection. 
'' Mr. Ford: It is hearsay, if your Honor please. 

'· A. Mrs. Potter came up and asked me if I had been in 
jail. I asked her what she was talking about. 'Somebody 
was investigating· you' and just then Sergeant Potter told 
me--

"Mr. Ford: I object to what Sergeant Potter said. 
'• Conrt: I overrule the objection. · 

"A. I mean it was jnst embarrassing- to have people check­
ing on my character., checking on my lmckground as though 
I were a criminal or something. 

'' Q. ·what was some of tlrn other questions, if there were 
any, that Sergeant Potter said were m,kecl of bim f 

"A. He said he was asked what kind of people we were, if 
we were quiet, if we were noisy, if we caused trouble and 
where we came from and where I went to. I don't know all 
hP. told me. I was so upset about that. 

•'Mr. Ford: Same objection and move to strike. 
''Court: Overruled. 

'' Q. Did Mrs. Kelly tell you anything- about this ease too? 
''Court: Don't answer the question. The question is lead-

ing. 

12B• *"Q. Did you ha,Te any converRation with 1\Irs. 
Kelly! 

"A. Yes, I had a telepI10ne conversation with 1\Irs. Kelly 
and ~he told me that Mr. Brown-

''Mr. Ford: Objected to as being hearsay. 
"Court: Overruled. 
"Mr. Ford: Exception. 

'' A. Told me Mr. Brown Irnd been to se<? Twr and tl1at she 
told him what happened there and that he had asked everv­
bodv around there and tlmt I should take anv settlement l\Ir. 
Bro·wn offered me. w 
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"Mr. Ford: Same objection, if your Honor ploaa.e, 

"Q. All rig·ht. Now :Mrs. Babb-

" Court: Gentlemen of the jury, with reference to these 
reports that came to this woman~ 1 've admitted them in the 
evidence for one purpose alone ; that is not as .to the truth of 
the statements but the fact that some people made this state­
ment to her, which she said upset her, in addition to what she 
already testified to that upset her." 

13* eAHGUMENT. 

Because it appears that it is almost certain that this Court 
must grant certiorari in thiR cai-;e, in order to be consistent 
with the ruling in the case of Pe1lsi-Cola Bottlinl} Company of 
Norfolk, Incorporated \· . .Addie L<~e lJ!cCullers, which was de­
cided l\Iarch 7, 1949, opinion by Mr. Justwe Eggleston, eoun­
sel for petitioner docs not deem it necessary to enter into any 
elaborate discussion of thiR case. As the evidence in this 
case discloses, the Post Exdrnnge at Fortress Monroe pur­
chased its Cora-Cola from the Newport News Bottling Com­
pany, and stored it in its I~xchauge warehouse., where it was 
kept for a period of time~ de1;ending upon the amount of Coca­
Cola that was consumed by the various vending mMhines. 
It was handled in the wnrehonse, and at least three peopfo 
had aceess to the ,~rn1·ehouEe from early in the morning- to the 
afternoon. The Exchan~~·e truck was loaded in the morning 
and the driver would go to t1:e ·various buildings where the 
mad1ines were located, awl without the aid of a helper, would 
unload the Co(·a-Cola and pick up the empties, taking fitom 
ten to fifteen minutcB to service each machine. During that 
time tl:e truck 1rns left mwttenclcd and, of cours.e, no super­
vision over the Cora-Cola bottles remaining- on the truck. It 
should be particularly noted, too, that the plaintiff did not 
open the bottle of Coca-Cola herself. As a matter .of fact, 
she did not go to the vending machine herself and procure 
the Coca-Cola from the nuwhine. She had her agent, Mr. 

Toulson. who wnR nnother clerk in the Finance Dept., 
14* get the Coen-Cola ·:~for l:0r, -along· with two other bottles, 

which apparently were fonncl to be in perfect condition. 
It will be noted that the ycncling· machine ·was not in the Fi­
nance Office, hut was some twenty-five to forty yard~ away, 
across an open court and in another building. Mr. Toulson 
testified that he walked to this huilding· and procured ~hree 
l~ottles of Coca-Cola, openhn: nll thre() of them. Then., with 
the opened bottles of Coca-C1ola, he retraced his steps ~ack 
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across the co1;1rt yard, from twe1~ty-:fivc to forti.yarcls, up a 
pair of back steps leading· to the officae of. the Finance Depart­
ment on the second floor, and across the office floor, where he 
deposited the bottle of Coca-Cola on l\f rs. Babb's desk. So 
that, not only during the time that the Coca-Cola had left the 
possession of its bottler, the defendant, it was in the posses:­
sion of the Post Exchange for a matter of days, or even 
weeks; in the warehouse, frequented by at least three people; 
on the truck, handled by one truck driver, who serviced the 
vending- machines; left unattended· in the streets, while he 
was in the building from ten to fifteen minutes servicing each 
machine; and then handled by l\Ir. Toulson, across an open 
court yard, with the caps off the bottles1 so that anything 
could fall or be dropped into the botttle on the way from the 
vending machine building ha<"k to the Finance Office, where 
Mrs. Babb received the opened bottle of Coca-"Cola. 

Thus it is, that in the opinion of counsel for petitioner the 
facts in this case are even stronger than they were in the 
Pepsi-Cola case decided by Justice Eg·gleston on March 7., 
this year. In the Pepsi-Cola case the plaintiff's son pur­
chaRed the Pepsi-Cola from a grocer and delivered the bottle 
to her, tightly capped and sealed, nnd that she opened it in 
the presence of her son. It took a period of some fifteen 
minutes, she stated, to dririk the P()psi-Cola, and it was then 

that she observed the presence of some foreign *object 
15* in the bottled drink. The .facts there are not n·earlv as 

strong as in the instant case, where Toulson, the piain­
tiff's agent, carried the open bott1e all the way across the 
eourt yard and up the back steps into the office where Mrs. 
Babb was working. The instruction given in this case, which 
is eomplained of, that is, Instruction No. 2, was . exactlv the 
sume instruction that was g-iven in tlw Pepsi-Cola case, ,vhich 
was· their Instruction No. B, word for word, the instruction 
follows: 

'' The Court instructs the jury that they may inf er neg·li­
gence from the fact that foreign substnnre was found in the 
.hottle, a:nd the law does not require the plaintiff to show the 
particular derelication. '' · 

This Court said : 

''In our opinion this issue was not properly submitted 
to the jury.'' 

Page 6 of the Court's opinion is as follows: 
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'' This instruction was erroneous. As we pointed out i1:l 
the Land Case, the i~1ference of neg·Iigence on the part of th~ 
defendant bottling· company from the presence of the ob:­
noxious substance in the bottle should have been predicated 
npon a finding that tlJe bottle w~s not tampered with after it 
left the custody of the defendant bottling· company, and that 
1-he obnoxious substance was in the bottle at the time the de­
.fondant parted with possession of it. 

'' As given, the instruction depriYed the defendant of the 
defense that the mouse may have gotten into the bottle either 
w11ilc it was in the possesssion of the local grocer or while 
H was in the custody of the plaintiff herself. 

·' :Moreover., the instruction was defective in that it failed 
to tell the jury that the inference of negligence on .the part of 
th<:' defendant bottling··company from tl1e presenee of the ob-
11oxious substance in the _bottle mig-ht be rebutted by evidence 
t.Irnt the defendant had exercised a ·high degree of care in the 
cfoan~ing and filling of its bottles.'' 

16.~ *Objection was made to the grantii.ig · of this Instrqc-
tion No. 2 and the record will show the same at page 

149, where counsel states: 

"Mr. Ford: ·we object to this instruction for the rea~ons 
assigned to Instruction No. 1 where it is applicable; that is 
that the continuity of possession was broken. Apprehending 
that the instruction will be giYen in this case, I suggest that 
an amendment be made as follows, following· the end of the 
sentence after the word' dereliction'. 

'' 'The court instructs the jury Oiat such inference of neg­
ligence may be ·overcome by evidence, if. any, on the part of 
the defendant, showing that it had exercised a high degTee of 
ca re, which is the measure of its duty toward the plaintiff.' 

"I think that if this instruction is going· to be given, that 
that. additional amendment oug·ht to- be made." 

Rut the Court overruled the ol>jection and granted the in­
fitrur.tion as presented. This Court will note that the sug-. 
pe~ted amendment made by counsel is almost precisely the 
sam.~ as the third parag·raph of the opinion on page 6, copy 
of which was obtained from the ·Clerk soon after the opinion 
in the Pepsi-Cola case was written. 

The Court .there said : 

''Moreover, the instruction was defective in that it failed 
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to tell the jury that the inference of negligence on the part 
of the defendant bottling company from the presence of the 
obnoxious substance in the bottle might be rebutted bv evi­
dence that the defendant had exercise'c.l a btgh degree of care 
in the cleansing and filling of its bottles.'' 

This case, like the Pepsi-Cola case and the Land case, de­
cided at the March term, .stands or falls on the principles laid 
·down in the case of Norfolk, etc., Co. v. Krausse, 162 Va. 107. 
In the Krausse case, the facts of which arc familiar to this 
Court, there is no indication of the existence of any oppor-

tunity for the glass to have gotten into the bottle *at 
17'* any time after it left the custody of the bottling com-

pany. Unlike this caBe, or unlike the Pepsi-C1.,ola cnse., 
there was no evidence thei·e that the bottle stood open at any 
tim•J after the original cap was removed. In the Pepsi-Cola 
case the evidence was thnt it took abont fifteen minutes for 
the plain tiff to consume the contents of the bottle~ and in this 
case, admittedly the plaintiff's ag·ent traversed in the open, 
acrosR the court yard, and up the back steps, and across the 
offic.e with the bottle cap off, and the contents expoRed to any­
thing that might fall into the bottle. Of course, the essence 
of the Krausse case and the real basis for its decision is that 
the hottle was positively shown not to have been tampered 
with from the time that it left the custodv of the hottlin~· 
company to the very time of the discovery of the pie~e ~f 
glass in the bottle. 

The Court then stated at page 121: 

'' Foreign substances in foo~l packages not tampered with 
are in themselves evidence of neg·ligence. ,vi.ien that is 
shown, pr-ima facie case ha8 been made out, which, if not over­
~o!rne .by evidence for the defendants: is sufficient to sustain 
a verdict for the plaintiff. Evidence .of a JJig-h deg;:ree ,of rare 
may he sufficient, but such evidence is in ronflict with a zwi11u1. 
fac,ic case, and should go to the jury. Its verdict must be 
sustained unless 'plainly wrong.' " ("Vte hav~ italieisecl the 
words "not tampered with"). 

This instruction denies the defendant of the defense that 
the obnoxious matter may have gotten into the hottle either 
while it was in the Post Exchange warehouse, or on the truck 
while be.ing delivered, or while heinp: cnrried from the ware­
hou~es to the truck, or while ·being ca.rriecl across the open 
court yard in tbe open, and up the back steps :with tlie cap 
off, or even while it was in the custody of the plaintiff ber-
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self. That was tlle reason this Court reversed the lower 
court in the Norfolk Pepsi-Cola Bottling case at the March 

lcrm., this year, and it is for tliat reason that this Court 
18* *oug·ht to grant rertiorari and reverse the lower court 

for l1aving given the same instruction, which was er­
roneous in the Nor folk Pepsi-Cola Bottling case. 

Thi~ Court reaffirmed its opinion in the Krausse case, in 
both tlrn Pepsi-Cola Bottling case and the Land case, which, 
a:-i stated, was decided at the March term, and this Court had 
previously considered two other similar eases, one Campbell 
F,'nu.p Company v. Da.vis, 16;j Va. 89, and 1J1icldlesboro Coca­
Colli Bottlin,q C01npa,ny Y. Campbell, 179 Va. 693. In both 
cnseR tlie Court quotes as the bagif, for its decision that part 
of the opinion from the Krausse case, last quoted above here. 
In other words, those two ca£es, like the two last above men­
tioned eases, affirmed the holding in the Krausse case that the 
cxi~teuce of foreign substanc'e in a food package or bottle of 
heYerag;e is in itself evidence of negligence, providod, and 
provided only, that it is shown that the bottle had not been 
tampered with. Uuqrestionahly, this proviso is the very es­
senre of the rule. The plaintiff in this rose made not the 
slightest attempt to show that the bottle lmd not been tam­
pered with from the time it left the ~ustocly of the bottling 
eompany until the content::; of the bottle were drunk by the 
ph1iutHf. And nuder tl:e instruction as given by the Court, 
it mncfo 110 difference how tl:e foreign substance got into the 
bottle. Thev were told that the mere fact that it was found 
in the bottle· was basis for inference of neg·ligence. No other 
i11!:ltnwtion in the case cured this etror. 

We also objected., and exrcpted to the granting of ''Plain­
tiff'i;; Tnstmction 1\ o. 1 ". ·we thought then, and we think 
now, that that instruction Jer.ves too much to a jury, and 
places too much emp1msis on the finding of the foreign sub-

stance in the bottle. It left to the jury to determine 
1.9• whether *or not the foreign ~ubstance was in the bottle, 

but said it in a way in which the jury could easily be­
cvmo confused. In otl1er words, right in the middle of the 
instrurtion, it simply says, 

'' mlfl that as a remit of the negligence of the Coca-Cola Bot.-
11ing \,Yorks of Newport News, IncOI'porated, the said bottle 
of Coca-Cola so purchased contained a foreign substance.'' 

This comment was made on the giving of this instruction. 

"1\fr. Ford: I object to any instructions being given on 
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the part of the plaintiff that would permit a finding on the 
grounds that I principally stated in my motion to strike the 
evidence, if your Honor please. ·without waiving tliat., I 
~pedfically object to Number 1 offered by the plaintiff for 
tho reason that the evidence does not show that the bottle of 
Coca-Cola was in the possession of the defendant company 
aft,~r it left the plant or rather after it was delivered to the 
P<.>8t Ex<~hange and that there was reasonable opportunity for 
tamper.ing with the bottle after it left the Coca-Cola plant or 
after it was delive:ced to the Post Exchange. Therefore, 
tbere can be no inference upon which to base an instruction 
which this instruction does; and further that the evidence 
shows that the defendant has fulfilled its duty of a I1igl1 de­
gree of care and that there isn't any issue to go to the jury 
and no finding could be based as set out in Instruc.tion No. 1." 

Apparently the same instruction was given in the ·Norfolk 
Pepsi-Cola Bottling case decided last March. This Court did 
not discuss that instruction, however. Apparently the in­
struction upon wl1ich the· case turned was so gfaring·ly er­
roneous, that is, -Instruction No. B in the Pepsi-Cola case, 
which is Instruction No .. 2 in this case, that the Court did 
not see fit to comment upon the other instruction. However, 
for future guidance, it would be highly desirable if this Court 
would comment on this instruction if it thinks it is erroneous. 

20• •The Coit,rt Erred in Pe1·1nitting~ Over the Objection of 
Coimsel for the Defendant., the Questions aml .An.swers 
Begimiing on Page 53 and Continiiing on Pa_qe 54 to the 
Bottom of Page 55. 

On pages 12A and 12B of this Petition we set out in full the 
questions and answers objected to. vVe think no further com­
ment is necessary, as it is palpifbly plain that the permitting 
of these questions and answers thereto was erroneous, as be­
ing pure hearsay. It is tl1ought that the purpose wns to 
prejudice the mind of the jury, and we think it had its effect.' . 

Venlict Excessfoe. 

This plaintiff testified that she was earning· $37.50 a week 
at the Fortress Monroe Finance Office. It was onlv tc-m1porarv 
appointment for six months, and s]1e stated she planned to 
work tl1e full period, but that ~he Jmd not had anv steady em­
ployment since. She testified that she friP-d workhig and found 
out she couldn't do it. She had h()e:n in Chicago since. t11e 
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oceurrence and she did not testifv·· as to when oi where. she 
tried to work, or why she couldn '( do·it, except she .stated she 
wasn't eating properly, a:nd she couldn't work without eat­
ing.. It is in line with the psychiatrist's testimony and, while 
it is, of course, a matter for tl1e jury it is possibly an exag­
eration. Along with the insufficient medical· testimony and 
the hearsay testimony, it is perfectly obvious that the jury 
was trying to penalize the owner of the bottling plant, rather 
than fairly compensate this plaintiff. It is submitted that 

there is no reasonable relationship between the damages 
.:ZP shown and practically no expenses shown, *and the 

amount of this verdict of Twentv-five Hundred Dollars 
($2,500.00).. - w 

This Court Ought to Re-Examine· the So-Called "Inference, 
of Negli,gence Theory". 

·This Court does ·not have to read the newspapers to see 
the number of this type of cases that is now coming into the 
Virginia courts. It can ascertain that fact from the number 
of those cases that are actually appealed to the Supreme 
Court. To say that it has assumed the proportions of a 
"racket" is in no sense exaggerating the situation. This 
Court knows that the possibility of fraud as the motivating 
principle in these foreig·n substance bottle cases is very dif­
ficult to discover and expose. The question a rises, then, as to 
whether the Court goes far enoug·h in the ·Krausse case, in 
~tating that the evidence must show that the bottle was not 
tampered with.. in order to raise a presumption of negligence. 
In several of these cases it was sl1own that the bottle passed 
through many hands since it left the pos~ei:;sion of the hot;. 
tling company, and, even so, the jury found for the plaintiff, 
,lespite evidence that the highest degree of eare known to the 
industry had been exercised in handling tl1e bottles. That 
was true in the Land case, just decided last March, in which 
the erroneous instruction, complained of hP,re, and also in 
'the Pepsi-Cola case was not ,q·ivrm. From the record of the 
juries that give verdicts. for plaintiffs in these rases in the 
past few years non con.stat, that the jury in the instant case 
would have g-iven a verdict for the clefen~ant, or in the'. Pepsi­
Cola case. where the erroneom; instruction was given. ~ How'­
ever. in this case it was given, and as petitioner claims, it is 
entitled to certiora.ri. · 

A discussion of this matter was had in the case of 
22* Coca-Cola. • Bottlin.q JVorla: v. 8u,llivan, a Tennessee 

case reported in 1719A. L. R. 1200, also in 158 S .. W. (2d) 
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721. The Court, in that case, after discu~sing the Ca-mpbell 
Soup Company v. Davis, 163 Va. 89., and approving the ap­
plication of the doctrine in that type of a case, went on to 
say: 

"But, there is a fourth class of cases, in which this instant 
case falls, which presents the difficulty with which we here 
have to deal; the cases of soft drinks, or milk bottles or the­
like, enclosed by caps which it is poi;;sible to remove and re­
place by the use of care. Vic have here a distinctive element. 
of fact which breaks the conclusive continuitv of the control 
between the bottler and the consumer, when the physical pos­
session has been in a third party, such as an intermediary 
vendor.'' 

The C<mrt further says : 

''To close this gap of control so as to make fairly appli­
cable the rule of presumptive or prima facie neg·ligence on 
the part of the bottler or manufacturer. we are of the opinion 
that a higher degree of proof must be m.ade that there has 
been no reasonable opportunity for tampering with the bottle~ 
or its contents, in the interim between the physical control of 
the bottler or manufacturer, and that of the consumer.,, 

In other words, instead of just throwing· it at the jury for 
their consideration, or rather, we should say a i;;ympathctic 
consideration, the Tennessee, cas(:k takes the position that be­
cause of the nature of the r.nse, that is, the great possibility of 
fraud being the motivating- principle, they take th~ position 
that not only must there be some proof of no tampering, but 
there must be a high deg-rec of proof that there has been no 
reasonable opportunity for tampering with the bottle or ih-. 
contents. The Court goes on to say in its opinion: 

"vVe, therefore, hold that before the defendant may bra 
charged with a presumption of nogligence on the gTound tlmt 
the bottle with its injurious contents was put out by tl1e de­
fendants, with tlle effect of shifting to the defendant tl1e ob-

ligation of disproving negligence, there must not only 
23* be *'some' evidence that neither the bottle or its c,011-

tents had been tampered with, nfter it passed from the 
control of the defendant, but it must be made to appear, hY 
n clear preponderance of the evicltlnre, that there has been 
no such divided or intervening control of the bottle as to af­
ford any reasonable opportunity fol' it or its contents to have 

0 
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been tampered with by another after it left the pos~ession or 
control of the defendant or its ag-eutR. Until this is thus made 
to appear, the bur<leu remains on the plaintiff to prove neg­
ligence on the part of the defendant. Only by exacting this 
l1igber degree of proof tlin t the l,ottle lias come from the de­
fendant to the plaintiff in it8 harmful condition, without sub­
Rtitution or subsequent tnmpedn~~ with, can we fairly apply 
the presumption, or iuferern:e of negligence rule." 

Therefore, we submit to tl1h.; Court tJ1at it ought to 1·e­
cxamine the inference of negligence rule, not only as lahl 
down in the K ram;::;e caHe, Lut all the other so-called foreign 
8Ubstance c•ai-:es in this State. This Court ought to, in our 
opinion, lay it down as a fundamental rule of evidence that 
the juries just cannot simply find a verdict on simple or­
dinary evidence that there ha~ been no opportunity for tam­
pet-ing, but that a hig.h deg-re(;l of proof must be shown; aucl 
it must appear from a clear pl'eponderance of the evidence 
that there bas been 110 such divided or intervening control of 
the bottle., as to afford uuy rcai-1onable opportunity for it, 01· 

its content8, to lmve been tampered with after it left. the JJOs­
snssio11 or control of the bottling company. This is shown 
by tlie fact that in the Pepsi-Cola case, deeided last Mm·cl,, 
the bottle was shown to lu-n·c been open for a period o-f fifteen 
minutes, and yet the jury found a verdict for the plaintiff', 
which this Court had to set n~ide. In the instant case, as had 
heen stated ~e,·eral time~, the open bott1e was rarried over 
the court yard and up the bac-k steps, and yet the jury fonnd 
for the plaintiff, dc~pite the fad that there was plenty of 

opportunity, both in the wnrehouse and on the truck, in 
~4• tl1e hands of \''persons who had 110 relation to f.his dc­

femlaut, mid over whom he bacl no control, and yet 
there was a verdict for tb~ p!aintiff. 

CONCLUSION. 

From what l1m; been snid, we feel that the lower court 
,~Ieady ened to the p1·ejudiee of your petitioner in its rul­
in!!;s and i11 ib; f11ilnl'(~ to sot nside the verdict in this case. ,v e imhmit thnt the evide11ce fails to show adionable ne.!.di­
r•·enee on the purt of the dc:feudant; ai~d we further submit 
th}1t the Oomt defi11itc•ly e1T0d in gTanting- ''Plaintiff's ln-
8tl'llction No. 2". A8 ht~ hoen seen. tllat irn;;truction is identi­
enl with "Plai11tiff's lHstrnrtion No. B" in the Pepsi-Coln 
case, doeided last Mm·(·h. This Court held, as is stated in the 
opinion by 1\fr .• Justice Egp;lnston, that the granting of that 
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instruction in the facts :in that <'asc was prejuclicial error. 
The· evidence in this ease is equal to, if not greater., than in 
t h¢:3Pepsi-Cola case, in that there were any number of oppor­
t~hities for tampering with this bottle, in addition to the fact 
tlfaJ· it was .. carried uncapped in the open by the plaintiff's 
oWii agent, exposing i~ {o anything that might be put into, or 
dropped into the bottle. To have ·left out of plaintiff's In­
struction No. 2, in this case, the duty on the part of the plain­
tiff to show that the bottle was untampered with, deprives this 
defendant of the defense of showing- that the foreign sub­
stance may have gotten into the bottle while it was in the pos­
session of the Post Exchange, or in the warehouse, on the 
tr~ck, hi the vending machine~ 01· in the ]1anch of the plain­
tiff's agent, the witness Toulson. l\loreover, it was defective 

because it failed to tell the ;imy that any such inference 
25* of *negligence on the part of the defendant might be 

rebutted by evidence that th(\ bottling company had ex­
ercised a big·h deg-ree of care in th(l eleani=;ing and filling of its 
bottles. In addition to this, the Court erred in admitting the 
damaging hearsay testimony of the plaintiff, as set out on 
pages 53, 54, and 55 of this record; it erred in refusing to 
strike the evidence of the plaintiff. 

Wherefore, it is respectfullv submitted that the verdict of 
the jury and the judgment of the Court should be set aside., 
and that final judgment he rendered for the defendant, your 
petitioner. To this end, ~"our petitioner prays that this 
Honorable Court grant'a writ of t,~Tor and supersedeas to the 
judgment aforesaid, ai1d that it r,~view and reverse such judg­
ment, and render final judgment in favor of your petitioner. 

A copy of this petition was mailed to Mr. Charles H. Gor­
don;. Hampton, Virginia, counsel of record for the plaintiff, 
011 the 2 day of April, 1949. The p()titioner adopts this peti­
tion as its opening brief. and counsel desires to state orally 
the reasons for revim~riJ~g· the <l~eision of the lower court. 

This petition is being presented to l\Ir. Justice Egg·leston, 
in the City of Norfolk, on the 4 clay of April, 1949. 

THE N:m,vPORT NEvYS COCA-COLA 
BOTTLING ro., INC., 

By CHARLlDS K FORD, 

MURRAY, FORD, "WEST & WILKINSON~ 
First National Bank Building, 
Newport News., Virginia. 

Counsel. 
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2G'•' *I, Chu rles E. Ford, Attorney at Law, practicing in 
the Supreme Court of Appeals of Virginia, do certify 

that, in my opinion, it is proper that the judgment and aeci­
~ion complained of in the foregoing petition should be re­
viewed by this Court. 

Rcceh·cd Apr. 4, 1949. 

CHARLiiJS E. FORD, 
First National Bank, Building, 
Newport News, Virginia. 

J. 1V. E. 

April 20, H)4f). "\Vrit of error and snpersedeas awarded by 
the court. No additional bond required. 

M. B. W. 



IN THE 

Supreme Court of Appeals of Virginia 

AT RICHMOND. 

Record No. 3561 

THE NE,VPORT NEvVS COCA-COLA BOTTLING C01I­
PANY,. INCORPORATED, Plaintiff in Erro1·, 

versus 

ELAINE BABB, Defendant in En·or .. 

REPLY TO PETITION FOR APPEAL .. 

(BRIEF ~,OR DEFENDANT IN ERROR.) 

Reply to petition for appeal to the Honorable Chief tTustice 
and Justices of the Supreme CoUI't of Appeals of Virginia: 

This is an action by notice of motion, it alleges that the 
defendant offered for sale for human consumption a certain 
bottled soft drink known as Coca-Cola, which was purchased 
by the plaintiff and without her knowledge contained u de­
composed snail or slug-; it further alleges that it was the 
duty of the defendant to use due and proper care in the mak­
ing of the soft drink, or the container, and to have tbe same 
free from a decomposed snail or other foreign substances, and 
further alleges that the defendant negligently failed to use 

22 
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due and proper care and that the defendant knew or could 
hy their use of reasonable care, liave known that the snid 
drink sol<l this plaintiff contnincd a snail or other fqreign 
substances. 

This uotice of motion alleges an action based on implied 
wanauty, and also charging the defendant with negligence. 

*'rlrn defendant al.eges that this case is very similar 
2* to the case of Norfolk Coca,-Cola Bottling Works, Inc., 
versus Chloe La11d, Record No. 3445, decided by this Court 
l\Iurd1 7, 1949, opinion by ,Justice Eggleston. The fo1Iow­
i11g is instruction number one (1) as offered by the plain­
tiff: 

"The Court instrncb; the jury that they may infer negli­
gence from the fact that foreign substance was found in the 
bottle, mid the law does not require the Plaintiff to follow 
the pa 1-ticular dereliction." 

The evidence shows that t.llere was nothing unusual about 
the cup whiC'b was on the bottle of Coea-Uola, as it WHH 

opened by the messeugL·r who brought it to the plnintiff':,; 
<lesk. 'l1he plaintiff testified that there was no flat taste 
to the Coca-Cola which would indicate that it had not beeu 
tampered ,vith before it w·as purcl1ased from the machine. 
At the time the bottle was infrodueed as evidence -there was 
Hti 1l pa rtic]e8 of this decomposed snail against the insido 
of the hottle aud iu the bottom of the bottle. This would 
i11<licnfo that at least part of this obnoxious matter was in the -
bottle at the time it was capprd; and further would indicate 
tlwt it was in the bott:c at the time it was in the custodv of 
the muuufacture1·, this within itself is evidence of negligence. 
rehc jury nm:-;t have belie\·ed that the foreign substance was 

• iu the bot tie at the time it left · the manufacturer becnnsn 
the foJlow is instruction '' G'' for the defendant: 

3* ''The Court irnstructs the jury that the burden is upon 
tlrn plaintiff to prove by a preponderance of the evidence 

that the foreign ~mhstan~e wa:-; in the bottle of Coca-Cola when 
it left the enstody of the defendant bottling company. You 
have H l'ight to crmsic.lcr that the bottle in question was stored 
au<l Jumdicd by the Post Exchange people, was handled openeq 
by the penmu who carried the bottle from the vending ma­
chine to tlw plaintiff, anc.l to ~'.onsidor all the other facts and 
ci1·cumHbmces and <.:n-idcnce in determining whether or not 
the clefeudaut was negligent. 

"Therefore, if, after hearing all the evidence, you are not 
f·mtisfic<l from a prepondenmce of the evidence, or you are 
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in doubt as to whether the foreign substance was in the bottle 
when the same left the custody of the defendant company; or 
if it &,ppears to the jury that it was equally as probable that 
the foreign substance was not in the bottle when the cle~ 
fondant gave up control of the same to the Post Exchange 
and its employees, as that it was in· the said bottle, then it is 
your duty to find your verdict for the defendant bottling com­
pany.'' 

Having concluded, -as the jnr:v must have done, that the 
8llail or slug was in t]w bottle when it left the custody of the 
defendant company, it ,,1as for the jury to say whether the 
evidence of the high degree of ca re used by the defendant 
company in cleansing, bottling and inspecting the beverage 
was sufficient to overcome the plaintiff's prima fac-ie case. 
Norfolk Coca-Cola Botrin9 lVorks v. Krausse, supra; Mid­
dfo.~boro Coca-Cola Bottling Works v. Cmnpbell, supra. 

Even if there is an errot· in the plaintiff's instruction Num­
her One (1), other instructions offered by the defendant ·would 
remedy this ertor. This not a finding instruction, but merely 
is a statement of the law. In answer to the defendant's con-

tention that the verdict is *excessive, we submit the fol-
4* lowing: 

"The law furnishes no measure for pain and suffering, and 
]caves the amount of compensation for injuries of this char­
acter to the sound discretion of a jury. It recognizes no au­
thority in a Court to substitute its opinion for that of a jury. 

-La,ndon v. Fa.n, 140 S. K 141. '' 

"vVhen the case reaches the Supreme Court of Appeals 
it will nffirm the judgment, upon the presumption of its cor­
rectness, in the absence of "videnee to the contrary; but when • 
t.he evidence is certified and it appears that the verdict is 
not so excessive as to warrant the belief that the jury was in­
fluenced by partiality, prejudice or corruption, or have been 
misled by some mistaken .view of the merits of the case, and 
it also fails to disclose any standard by which the trial court 
could have measured the reduction, the Supreme Court of 
Appeals will uphold the verdict of the jury because it is the 
tribunal appointed by law to ascertain the damages sus­
tained.'' 

R. I. D·iipont de N e1nou.r.-; & Co. v. Taylor, 124 ,Va. 750. 

In the. argument of attorney for the defendant who h, so 
positive that this Comt will grm1t ccrtiomri in this case, 
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the plaintiff alleges that the facts in this case are as alleged 
in the defendant's petition "on all fours" with the facts in 
the case of the Coca-Cola Bottling TYorks v. Chloe Lana. 
There was 110 evidence throughout the triul of this case which 

would indicate any tampering with the bottle :11:of Coea-
51!') Cola· in question, and if there was any evidence ibis 

would be a matter for the jury to decide just as it may 
in any other caRe. It is common knowledge that a soft drink 
is not purchased directly from the manufacturer at the plant., 
but must travel into many hands before it is actually con­
Mm1ed by the individual purchaser. It is hard to conceive 
1hat anyone would g·o to the trouble to open a soft drink, 
p]ucc a foreign ~mbstance in the bottle and then place the 
cap back on the bottle. The Court will tuke judicial notice 
that when yon open a bottle of soft drink, the gas immediately 
escapes, the co!or changes, and usually the substance runs 
over the neck and down the side of the bottle. All of these 
witnesses and the plaintiff are employed by the United States 
Govermne1it in the finance office. These employees have to 
he loyal an<l honest before they are p]aced in these positions 
of trust. Judge Eggleston ruled in the "Land Case" tl1at 
when the jury's determination of the issue in favor of the 
plaintiff is supported hy the evidence that the bottle was 
capped and sealed when received by the retailer from the de­
feudan t company uud was sold to the plaintiff in the same 
condition, and that a portion of the fo:rnign substance was 
found stuck to the inside of the bottle near the bottom and 
remai1icd in that position until the time of trial, that. a prima 
fade case has been made out, which, if not overborne by evi­
dence for the defendant, is sufficient to sustain a verdict for 
the plaintiff. ''{ e contend that the same exist in this case, 

and that even at this *time one may examine the exhibit 
ff" of the bottle and 8ee foreign substance inside of the bot.: 

tle near the bottom. There is not any evidence that these 
Government employees put the foreign substance in the bot­
tle nor did the plaintiff. 

Having coneluded, as the jury must have done, that the snail 
01· slug was in the bottle when it left the custody of the de­
fondant company, it was for the jury to say whether the evi­
dence of the high degree of care used by the defendant in 
c\1:msing, bottling and inspecting the beverage was sufficient 
to overcome the plaintiff's prima facie case. Norfolk Ooca­
Cola Bottling Works v. Kra·U,sse, s·upra; Middlesboro .Coca­
(.'ola Bottli-ug Jr orks v. Campbell, supra. 
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CONCLUSION. 

It is, therefore, respectfully submitted that the jud6J"Incnt 
e>f the Court below should he affirmed and that this Con rt 
should enter judgment in favor of the plaintiff ug·ainst the de­
fendant, the Newport News Coca-Cola Bottling Company., 
Incorporated, for the sum of rrwenty-five Hundred ($2,500) 
Dollarsr. with interest thereon from the 1st day o-f May, 1948i 
until paid,. the elate of the verdict. 

This reply is being presented to :Ur. ,Justice Eggleston 
in the City of Norfolk on the 13th day of A pril1 1949. 

Filed 4-14-49~ 

Respectully submittedr 
CHARLES I-L GORDON,. 

Counsel for Defendant in Error:. 
J. ·w. E. 

RECORD 

Pleas before the Circuit Court of Elizabeth. City County·,.. 
Virginia, .J auuary 24th A. D. 1949. 

Be it remember.eel that Iicretofore, fo-wit ~ on the· 21st day 
of ],ebruary, 1948, came Elaiue Babb, plaintiff, by Charle~; 
H. Gordon1 her attorney, and filed her notice of motion for· 
judgment against Coca-Cola Bottling Works of Newport 
News, Virginia, Incorporated, a corporation existing undel" 
and by virtue of the laws of the State of' Virginia, tlefenclaut,, 
which notice of motion for judgmeut is in words ru1<1 figmes 
as follows, to-wit:. 

Virgfofa: 

Iu the Circuit Court for tlw County of .Mlizaheth City. 

l~]lafne Babb 
1). 

(foca-Cola Bottling ·works of Nc"1Jort News, Va., Inror­
porated, A corporation existing under a11d hy virtue of the 
laws of the State of Virginia. 
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'l~o: R. M. Brown, Pres. 
8200 Huntington A.Ye. 
Newport News, Va. 

Yon are hel'eby notified, that on the 5th day of April, 1948, 
between the hours of 10 o'clock A. M. and 5 o'clock P. M. or 
aR Hoon thereafter as it may be heard, I shall move the Cir­
euit Court of the County of Elizabeth City, Virginia, at the 
Colll't House thel'oof for a judgment against you in the sum 

of Ten Thousand ($10,000.00) Dollars, which sum 
page 2 ~ is due and owing by you to me for the damages, 

wroug·s, aud injuries arn.l hereinafter set forth, to-
wit: 

That hereinafter, to-wit: On October 10, 1947, you, the 
Coca-Cola Bottling ·works of Newport News, Virginia, Incor­
porn ted, offered for sale for huuwn consumption in the County 
of Kizabetb City, Virginia, a certain bottled drink known as 
Coca-Cola, that on the said date the undersig·ned plaintiff 
pmchascd from the mill defendant a bottle of the said drink 
known as '' Coea-Cola' ', that the said drink, without the 
knowledge of the plaintiff, contained a partially decomposed 
i:mail or slug and other obnoxious foreig11 matter; that it 
became and was the duty of you, the said defendants, to use 
due and prnpcr c:arc in the makhig of the said drink or con­
tainer to have the same free from a snail or slug and ob­
noxious foreign rnattc•r; that you, the said defendants, failed 
to use due and pl'Oper ca l'C and knew, or could, by the exer­
<'iRe of reasonable care, that the said drink sold by you to 
thiH· plaintiff eontaincd a snail or slug and other obnoxious 
matter and the said plaintiff in drinking the said drink, did 
s,vallow a portion of the decomposed snail or slug and other 
obnoxious foreign matter, whereby and by reason whereof, 
i..;ltc became sick and sore and suffered great pain and mental 
anguish and still so does suffer, whereby she has expended 
:-;mus of money endeavoring to be healed and cured of such 
sickness, .and was discharged from her employment, to the 
dmnag-e of the uudcrsignc<l for Ten Thousand ($10,000.00) 
Dollars. 

Giveu under my hand this day of February, 1948. 

ELAINE BABB, 
By CHARLES H. GORDON, 

Her CounseJ. 
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page 3 r Upon the back of which appears the following 
words and figures, to-)Vit: 

In the Circuit Court of the County of Elizabeth City, Vir­
ginia. 

}1J!aine Babb 
v. 

Coca-Cola Bottling Vl orks of Newport News, Va., Incorpo­
rated, a corporation existing under and hy the virtue of 

. the laws of the State of Virginia. 

Received in Clerk's Office 2-21-48. 

Fee 75c Pd. 

Writ Tax 
Dep. 

5.00 
5.00 

R. E. WILSON, Clerk. 
by DIAN.A C. LOCKWOOD, 

Dep. Olk. 

$10.00 Pd. 2/21148. 

R. E. WILSON, Clerk. 
by J. I. FROST, Dep. C1k. 

Executed February 19th, 1948, in the city of Newport News, 
Virginia, by delivering a true copy of the within Notice to 
H,, M. Brown, President of Coca-Cola Bottling Works of New­
poi't News, Virginia, Incorporated, in person. 

I 

P. \V. HALL, 
City Sergeant. 

By J. E. EDGERTON, 
Deputy Sergeant. 

Feb. 21st, 1948. Notice of motion returned executed Feb. 
19, 1948, by Sergeant City Newport News. 

Feb. 21, 1948. "\Vrit tax and deposit paid and cause duly 
docketed for hearing April 5th, 1948, the clay to 

page 4 l which it is returnable to Court. 
1V c the jury find for the Plaintiff and assess her 

<lamages at $2,500.00. 

(Signed) S. R. CHISMAN, Foreman. 
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11age 5 } And at another day, to-wit: 

At the Circuit Court of the County of Elizabeth City, Vir­
ginia, at the Court House of said Court, in said Cou~ty,. ,on 
Monday, the fifth day of April, in the year of our Lo.rd. one 
thousand nine hundred and forty-eight and in the one hun­
dred and seventy-second year of the Commonwealth. 

Elaine Babb 
v. 

Coca-Cola Bottling 1Vorks of Newport News, Inc. 

:MOTION FOR JUDGMENT. 

This day came the parties, by their attorneys, and the de.:. 
fondants requested of the plaintiff her bill of particulars, -in 
writing. Whereupon the plaintiff, by counsel, doth rely on 
her notice of motion. 

page 6 ~ And at another day, to-wit: 

Circuit Court of the County of Elizabeth City, Virginia, 
on Friday, tlie thirtieth day of .April, in the year of our Lord 
one thousand nine Imndred and forty-eight. 

}jlaine Babb 
v. 

MOTION FOR ,JUDGMENT. 

Coca-Cola Bottling ,vorks of Newport News, Inc. 

This day came the parties by their attorneys and tl1e de­
fendant entered a plea of ''not guilty'' and thereupon came a 
jury, to-wit: K. F. Rubert, C. H. Fraley, H. $. East, Roy 
Russell, Eric ,J . .Anderson, S. R. Chisman and S. J. Watson, 
·who were sworn well and truly to try the issue joined and 
the truth of and upon the premises to speak, and having heard 
the evidence the defendant by counsel, in the absence of the 
jury, moved the Court to strike the evidence of the plaintiff 
on the grounds that she had failed to prove negligence against 
the defendant Company, whicl1 is required by law, and for the 
further reason that the inference of negligence was adequately 
rebutted by the defendant, which motion the Court doth over­
rule and to which ruling o.f the Court the defendant by coun­
sel noted their exception; and whereupon, the defendant by 
c:ounsel moved the Court for a view by the jury of the de-
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fendant Company's plant1 which motion the Court doth over­
rule and to which ruling of the Court the defendant by coun­
sel noted their exception and the Court doth adjourn the jlll'y 
over until tomorrow morning at 10 :00 o'clock for the further 
bearing of this ca use. 

page 7 ~ And on the same day, to-wit: 

Circuit Court of the County of Elizabeth City,. Virginia,. 
on Friday, the thirtieth day of April, in the year of our Lord 
one thousand nine hundred and forty-eight. 

Elaine Babb 
v. 

The Ne,vport New:-; Coca-Cola Bottling Company, Incorpo­
rated 

OHDEH.. 

This day came the defeudant by its attoi-ncrr~ and it appear:... 
ing by affidavit of the said attorney that certain hospital rec­
ords and charts pertaining· to the hospitalization and treat­
ment and alleged illness of the plaintiff. ~~lainc Babb, dur­
ing the period of about October 10, 1947, to Octoher 30, l 947, 
are· in the possession of Colonel I<irlrney at the hospital 011 

the United States Army Reservation nt :U'ort l\Iomoe, Vi r­
ginia, said Colonel Kirksey not b(.ling a party to the matter 
here in controversy, and that the said hospital recorcfa m1<f 
charts are material and proper to he prodnced hcforP. thi:..;. 
Court, it is thereupon ORDERED that the Clerk of this Court 
issue a subpoena duces f ,:cum to compel :mid Colonel Kirlu;cy 
to produce saicl hospital charts and records before this Court 
at the courtroom thereof on the :30th day of AprilJ Ul4~\ at ton 
o'clock A. M. 

page 8 ~ And at anotlier day, fo-wit: 

Circuit Court of the County of Bjlizabeth City·, Vir~iuia, on 
Saturday, the first day of l\fay, in the yPHr of our Lord om• 
thousand nine hnudred and forty-eig-hL 

Elaine Babb 
1). 

The Newport N cws Coca-Cola Bottling Company, Incorpo­
rated 
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MOTION FOH JUDGMENT. 

This day again came the parties by their attorneys and 
the jury adjoumed over from yesterday and having heard 
the a~gumeuts of counsel retired to their room to consult of a 
verdict, a:nd after some time returned into Court hnving 
found the following- verdict, to-wit: "Vv e, the jnry, find for 
the plaintiff and assess tlw damages at Twenty-five hundred 
dollars ($:2.,500.00). (Sig1wcl) S. U. Chisman, Foreman." 

Whereupon, the clcfeud:rnt l)y comu;el moved the Court to 
Het aHide the verdict of the jury in this cause rendered on tlw 
U'l'ounds that the same is rn11trarv to the law and the evi­
clence; because of the misdirc~·tiou· of tl1e jury by the Court; 
for the admission of cvit~cuce by the Court over the objeetion 
of the defendant, and for tl1e fmthcr reason that the damages 
nllowed by tbe jury are exeessive, which motion the .Court 
doth take under advi::;erncnt; and the further hearing· of thiH 
motion is cont.inuccl until n Inter day. 

page 9 ~ And at another day, to-wit: 

At the Circuit Court of the County df Elizabeth City, Vir­
g'iuia, at the court house of ~aid Court, in said county, on 
}\fomfa):,-, the i-.;ixth day of De:-emhPr, in the year of our Lord 
one thousand nine hundred nnd forty-eigl1t~ and in the one 
lmndred mid ~eventy-thinl ~-par of the Commonwealth. 

Elaine Ha bb 
v. 

Coca-Cola Bottling "rorks of Xciwport News, Va., Inc. 

MorrION FOR JUDGMENT. 

rrhis dny again came tlw parties by their nttorneys and 
the Court haviug· rnatmPlY considered the motion of tl1e dc­
feudanh; by couiisel nuHle· on the ]st day of ~fay, 1948, ancl 
subsequentl:v a rg-ued by cornsel to set a~ide the verdict of 
the jury in this eause rendered on the grounds heretofore a~­
~igned, doth on~nule the motion of the defendants and dirPct 
that the jury's wnliet lH.' affirmed. 

"\Vhercupon, the defendants by counsel noted their excep­
tion of tl•e ruling· of the Court and asked leflve to subsequently 
file their hill of cxceptionR in writing, whieh leave the Court 
cloth grant. • 

It is therefore consicle1'ed hy the Court that the plaintiff, 
]J]aine Rabb., rerover of the defendantR, the Coca-Cola Bot­
tling· ,vorks of Newport News, Vn., Inc., the sum of Twenty-
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five hundred dollars ($2,500.00), the damages by the jurors 
in their verdict fixed, with interest thereon computed at the 

rate of Six per cent ( 6%) per annum from the 1st 
page: 10 ~ day of May, 1948, until paid, and her costs by her 
. · : ; : · · about her notice of motion in this behalf ex­
·pended. 

And the defendants be in mercy etc. 

page 11 ~ And at another day, to-wit : 

Circuit Court of the County of Elizabeth City, Virginia, on 
V.f ednesday, the eig·hth day of December, in the year of our 
Lord one thousand nine hundred and forty-eight. 

Elaine Babb 
v. 

Coca-Cola Bottling "T orks of N cwport News, Va., Inc. 

This day again came the parties by tlwir attornc:rs and 
the defendant bv counsel ad-vised the Court of its intention 
to appeal from \he order of judgment of this Court to the 
State Supreme Court of Appeals, and requested the Court to 
set the amount of the appeal and su,persedeas bond . 
. Whereupon, the Court doth allow the defendants sixty (_60) 
days from the 6th day of December, 1948, to file its hill of 
l~xceptions and doth set the appeal and .mpersedeas bond at 
'rhirty-five hundred dollars ($3,500.00), with security ap­
proved by the Court. 

Virginia: 

In the Circuit Court. of :mlizaheth City County. 

IC!aine Babb 
v. 

Coca-Cola Bottling Works of Newpol't News 

TRANSCRIPT OF l~VIDENCE. 

Stenographic report of all the testimony, together with the 
motions, objections, and exceptions on the part of tl1e respec­
tive parties, the action of the Comt in respect thereto, and 
all other incidents of the First and R<'<~ond Dav of the trial 
of the case of Elaine Babb v. Coen-rola Bottling "\Vorks of 
·N~wport News, tried in the Circuit Court of Elizabeth Citv 
County, on April 30 and 1\fay 1, 1948, before the Hon. Franir 
A. Kearney, Judge of said Court. · 
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Doctor John Ta..1Jlor Ransone. 

Present: .Mr. Charles H. Gordon, .Attorney for the plain­
ti1f • 

. Mr. Clmrles E. Ford, Attorney for the Defendant.. 

1\Iorris Schneider 
St~notype Reporter 
l..aw Building 
Newport News, Va. 

page 2 } The jury was selected and. sworn. 

All witnesses were sworn and were excluded. 

Mr. Gordon beg~m his opening statement. 

· Court: Is Doctor Ransone going to be your firRt witness! 
:Afr. Gordon: Yes. 
~fr. Ford: Is he the attending· physician f 
:Mr. Gordon: Yes. 
i\f r. Ford: I think the doctor should be requested to leave 

the room. 
J\fr. Gordon: He is my first witness. I'll be putting him -

011 in a few minutes. · 
Court: You can stav. 
J\fr. Ford: Note a:ri exception. 

Mr. Gordon made liis opening statement to the jury. 1Ir. 
li,ord made his opening Rtntement to the jury. 

DOCTOR JOHN TAYLOR RANSONE, 
<'alled as a. :witness by the plaintiff, being duly sworn, testi­
fied as follows: 

DIRECT EXAMINATION. 

Bv Mr. Gordon: 
· Q. ·wm you please state to tlie court your name? 
A. Doctor J. T. Ransone. 
Q. ·what what is your profession, Doctor? 
A. Physician .. specializing in psychiatry. 
Q. And how long ha-ve you been licem;;ed to practice medi­

cine? 
])flgc 3 } A. Since 1927. 

Q. Doctor, do you know the plaintiff in this case, 
Mrs. Elaine Babb? 
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Doctor tl olni Taylor Ransoize. 

A. Yes, sir~ 
Q. ·wm you please state to the court and to the jury, in 

terms of which they can understand, just when this lady first 
came to see you, for what you treated her, when she last 
visited you and what is her condition today, if you know; 
and from the history what you found to be wrong with hc1" 
when you started treating lier f 

A. I received a telephone can from Captain Irvin who hacl. 
told me that she had been in the hospital there for four Ol" 

five days for treatme.nt following drinking a Coca-Cola i11 
which a snail or some sort was in it aml that he had examined 
her thoroughly and was convinced there was no illness due 
to any cause except psychogenic which means, in plain lan­
guag·e, emotional upsets for all practical purposes, I rneau. 
It's not a technical definition. Emotional upsets were th(_)­
cause of her symptoms, consisting of her vomiting and wit11in 
a few days,. N ovembcr 10, I believe1 she erunc into my office­
very tense,. pupils large, hands wet and µ;eneral appearance: 
of a. person very frig-l1tencd or very angry. They look re­
markably alike, incidentally, and seemed after studying- her 
carefully, it seemed to he obvious that the vomiting· mid 
menstrual flow distnrbancn which she complained of were 

part and pa reel of her emotional tension; and juHt 
page 4 ~ the same as it is the cauRe of the frequent vomiting-

they had in the trencl1es when subjected to too much 
tension for too long a time and she had pain in her posterior 
thighs and buttocks; and wa~ due to nemitis which, I am rea­
sonably sure, was nutritional. In that way, it was Reconda1·~· 
to the vomiting and also to the emotional upset. She then­
I saw her again Decemhcr 10 and in spite of my efforts, i:,;lm 
was still qnite tense and she had moved away and I snw noth­
ing· more of her until yesterday. She came in and I ~aw the­
same tenseness and got the history that ~he had menstrual 
periods lasting about ten days and irreg-nlnr and she was 
vomiting for ten day pc1·iodR at least onrc a month and it 
seemed to lier, and I'm i-:nre she he lien~ it, that cvNytlJirn.~­
she ate was -vomited during the ten days and sl1e lost weight. 
Left out a while ago and she remnins as vou Hee fairlv enrnci­
ated, weighing 115 witl, n street dres8 on ~lm;t night. ; 

Q. Doctor, from the histor)T of this cm,;e, prior to October 
10, '47, do you find any condition that might have impaired 
her health! 

Mr. Ford: I object, if yot1r Honor please. It is purely 
hearsay. 
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Doctor John Taylor Ra·n.sone. 

Q. From your examiuntiou of this woman, can you state 
w]iether or not what you were nble to examine, whether 9r .not 

this was a condition which took place within a short 
page 5 ~ time or can you tell whether or not it was over-

A. In my opinion, it took place in a short time. 
Q. Prior to your examination? 
A. Yes. 
Q. In comparison to wlmt you believe was present at that 

time and today, is she still in the i;;mne condition that she was 
when slie first visited You l 

A. Approximately, exce))t these habits of being tense have 
lasted six or seven n1011thi; and tlu:iy are going to be very lrnrd 
to g·et rid of. 

Q. You know whetlie1· or not she's married f 
A. Yes. 
Q. And does she ha,·e nny ehildren that you know? 
.A. Two children. 
Q. Now, could you say, from your experience, the many 

years you ]rnve had prncticing·~ it is possible that this eoudi­
tion might be permanent? 

A. It is quite possible n1Hl quite possible to go into other 
c011<.litions, as diseases, dnod(~nal ulcers and essential tension 
nnd much of arthritis nre hcli(lvcd-a.re due primarily to .long 
emotional tension. 

Q. Does she comp]nin nhout the taste of th(\ food? 
A. Anyway, that to my miml meant only a lack of appetite 

or distate for food, yes. 
Q. And you say you hnYe .inst recently examined herf 

A. Yes. 
pag;c 6 ~ Q. She has not h<!cn discharged from you as 

cured 1 
A. No indeed. 

CROSS l~XAl\HNATJON. 

Bv J\fr. Ford: 
· Q. Have you seen other p(lople in your practice with prac­

tically the san~e symptoms, Doctor, OYer a period of years T 
A. Yes. 
Q. And .they come from how many different-for how many 

different reasons, would ~·on 8ny? · 
A. One reason is ernotionnl upsnts. I expec-t the court or 

the jury don't want me to list all the different reasons that 
could cause emotional upsets. · 
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Doctor John 'Eaylor Ransone. 

:.: Q.: You just tell us a few.· The court will let me l1avc a 
reasonable length of time, I think. · 
i · A; Anger, disgust, fear, great number of symptoms of 
anger, bitterness and so forth that would have little different 
implications and well in different types of fear. Anxiety is 
a word we like to use to cover a great variety of things. ,Judg­
ing· future experiences by past experiences, and I think they 
cover about all of the headings that could be elaborated to 
anv of them. 

Q. Fear due to menstruation or improper menstruation 
might cause it? 

A. Yes, or vice versa. 
Q. And you did say, according to the histc,ry, 

page 7 ~ she was not menstruating properly at the time you 
saw herY 

A. No. At the time I saw her, yes. 
Q. November 10 you snw her, is that right"? 
A. Yes. 
Q. Month to a day-
A:· Approximately a month. 
Q. And then you saw her another month to a day, Decem­

-- her 10, is that correcU 
' A. Yes. 

Q. And from that time until yesterday you had not seen 
herY · 
; : A. No, sir. . 

Q. Did you give her a thoroug·li physical examination on 
November 10, 1947, when vou saw bed 

A. Yes, sir. ., 
Q. What did she weigh at that time'? 
A. 116. 
Q. And she weighs 115 now Y 
A. Yes. 
Q. You say that she was perspiring, had dilation of the 

pupils at that time? · 
A. Yes. 
Q. Does she have them at this time? 
A. I wouldn't be surprised if she doesn't. 

Q. I mean last night f 
page 8 ~ A. Yes. . 

Q. That could be caused for anv number of rea-
Rons, couldn't iU · 

A .. ·Any number of emotional reasonR. 
Q. Some of which you have already outlined to the jury? 
A. Yes. 
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Doctor t!ohn Tavlor Ransone. 

Q. You, .of course, do not know and will not tell this jury 
what the cause of it is, would you! 

A. The cause of whaU 
Q. What the cause of her condition was on November lOf 
A. I think I have every reason to believe it was disgust 

and anger in whicl1 she got, following· the drinking of this and 
I understand the rather insulting attitude of the company in 
that they tried not to believe her. 

Mr. Ford: Just a moment. 
Mr. Gordon: You asked him-

Q. Just a minute. You do not know. You cannot.say with 
anv reasonable certaintv that that is correcU 

A. l mean I tlJiuk-i think it is quite reasonable that is 
correct · 

Q. Can you tell with any reasonable certainty that is cor­
rect, under your oath 1 

A. In my medical judgment, I feel reasonable c~rtainty. 
Q. You feel that from the history she gave you-

A. Yes. · 
page 9-} Q. And it could have come from any other num-

ber of reasons that you have outlined to the jury 
other than· that f 

A. Always bare possibility. No diag·nosis is ironed down 
1111less you see the facts in the X-ray. · 

Q. I say but the reasons you Jrnve already given the jury 
could have been the reasons rather than the one she assigned, 
isn't that correct! 

A. Doesn't seem likclv or reasonable in this case. 
Q. l say but it could imve been 1 
A. Yes, but it's not a reasonable-
Q. It could have been Y 
A. Conceivably, yes. 
<~. Otherwise you would not 1mm given the reasons in re­

sponse to my question, from a medical stanclpoinU 
A. I was answering your question. 
(~. And you wouldn't lmve answered it that way unless it 

C'onld have been-just a minute-
.A. Hypothetical question you ask(?d me. 
Q. I did not ask you a hypothetica 1 question. I asked you 

n question to give this jur}r the reasons, and you did, that 
might cause the same symptoms that you saw in this lady. 
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R. M. Browin. 

Court: I think, hi fairness to the witness, the question was 
what the cause of emotional npsets were·! 

Mr. Ford: Yes. 
Court: And he undertook to answer it. 

page 10 ~ A. I generalized. 

Court:. General proposition. 

Q. You have any reports from any otJ1er ph~rsfoiaus who 
might have seen her·f 

A. Yes, Doctor Banete of Chicago gave h~r a le!ter ,vhiclt 
he filed with me stating-

Q. Just a minute. f juRt asked yorr clid you have the 1·e­
port? 

A. Yes, sir. 
Q. You did not see her, yo1r snid: from D(lcemhe-r ! Am I 

1·ight al)out that f 
A. 10th .. 
Q. Last year until yesterday, is that coned r 
A. That's right. 

Court: Doctor, could you say, from your examination of 
this lady and tl1e history that you have:- how long· the condi­
tion that you found on December 10 existed! 

A. That would be-

M r. Gordon: November 10. 

i\. I said November 10 I first Raw T1e-r awl a moufll dun1-
tion and I think there is every reason to helieYc the present 
complaint started at tliat time. 

Mr. Gordon: I would like to, at this time. call ~fr. Brown. 
the president of the Coca-Cola Bottling Cornpnny,. as nn ad~ 
V(1rse witness. 

page 11 ~ MR. R. M. BRO"\VN, 
called by the plaintiff as an acker~m witncss1 being 

duly sworn, testified as follows: 

CROSS EXAMINATION. 

By Mr. Gordon: 
Q. ,·\Tin you please state to the court your name! 
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R. M. Brown. 

A. H. l\I. Brown. 
Q. Where do you live, Mr. Brown f 
A. I live in Elizabeth City County. 
Q. What street number? 
A. 1221 Chesapeake Avenue. 
(J. Mr. Brown, what is your business T 
A. Manufacturing of the Newport News Coca-Cola Bot-

tling Company. 
(J. Are you also President 1 
A .. Yes. 
Q. And what does the bottling of the drink known as Coea­

Cola consist of, as far as your area in this which you serv_e 
YOUI' drinld 
· A. ,,rm you state the question again! 

(J. ,v11at area do you cover in your distribution of soft 
drinks'? 

A. The lower Peninsula from Toana down to the Old Point 
( 

1ornfort. 
Q. And do you-were you engaged in that business on 

( >ctober 10, 1947 'f 
A. Yes. 

Jrnge 12 ~ Q. And prior to that time, were you serving th~ 
Coca-Cola machines on the post at Fortress Mon-

roe 'l 
A. No. 
Q. You were not? 
A. No. 
(J. \Vhat bottling company was servicing the machines at 

Fortress Monroe in ~ewport News that isn't serviced by 
tliem 1 

A. Which mad1ines f 
<i. All machines on the post. There is only one mac11ine 

h1 Jmizabeth City County that says ''Coca-Cola"? 
A. Yes. 
(J. That's the one? 
A. All right. We did not service the machines. 
(J. All right, you did not serYe the machines. 

lfr. ~,ord: Let's dou 't ha Ye anything of this sort at the 
ouh;et, please. Let him finish. 

'fi1e Court: He hmm 't ~mid he hasn't answered. He said 
twice he did not serve 1he nwchiues. 

Q. 'Will you tell the gentlemen of the jury if the Norfolk 
Bottling Company sells C{)(·a-Cola here! 



40 

A. No. 

Supreme Court of Appeais of Virgini~ 

R. 1Jf. Brown. 

Q. You are protected, by every possible means, to protect 
your franchise Y 

A. We hope so. . 
page 13 ~ · Q. Who puts the Coca-Cola in that machine f 

A. There is a colored man who works in the post 
ex.change who puts them in the cooler. 

Q. Are you denying that the Coca-Cola is sold in your 
plant? · 

A. No, sir. . 
Q. The Coca-Colas that are purchased in your plant are 

bottled in your plant Y 
A. You asked me if we put the Coca-Colas in the m~chines. 

We do not. \ 
Q. Do you bottle Coca-Cola in this area Y 
A. ¥le bottle Coca-Cola in our plant in Newport News at 

the corner of 32nd Street and Huntington Avenue­
Q. And when you bottle-

Court: Wait a minute. He hasn't finished. 

A. I believe that answers the question. 
Q. After you bottle them, where do you sell them? 
A. All over the Peninsula. 
Q. After you bottle them, do you sell them uncapped or 

capped? 
A. Capped. 

Q. Secured? 
A. Yes. 
Q. Did you invent a star bottle opener that opens them! 

A. We manufacture it, yes. 
pag·e 14 ~ Q. And you sell them capped, is that right? 

A. That's right. · 
Q. Do you sell them to Fortress :Monroe? 
A. Sell to the Post Exchange. 
Q. Could anybody else have sold them but you? 
A. No. 
Q. Then the Coca-Cola that was purchased out of the Coca­

C~la machine .at Fort Monroe had to come from your plm1t? 
A. That's right. . 
Q. And you were engaged in that business on the 10th day 

of October, 1947? 
A. Which business? 
Q. The Coca-Cola. Is that the only business you are in Y 
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R. M. Brown. 

A. We--will you state your question again T 
Q. I am asking you if you were actively engaged in the 

llOttling of Coca-Cola and sold it to Fortress Monroe on the 
1 Ot h day of October, 1947? 

A. Yes. 
Q. All rig-ht. Then you don't deny that tl1is bottle was pur­

diased in that machine came from your plant f _ 
A. So far as we know, it did. 
Q. That's right. Now, Mr. Brown, you are very much in­

terested in this case, aren't you f 

Mr. Ford: That is beside the point. Anybody being sued 
for $10,000 is interested in the case. I think it is 

J)age 15 } impertinent. 
Court: I wouldn't say it was impertinent. I'd 

say it is immaterial to the issues in this case. I sustain the 
objection. 

Q. Mr. Brown, have you talked to people at Fortress Mon­
roe about this case Y 

Mr. Ford: I submit that is irrelevant, if your Honor please: 
He has a perfect right to talk to whoever. he pleases. .It 
doesn't l:elp this jury one way or the other .. 

Court: Overrule the objection. 
:Mr. Ford: Exception. 

Q. Did you talk to certain people in Fortress Monroe about 
this case? 

A. Yes, I have. 
Q. I'm the one that asks yon and not Mr. Ford. You look 

at me. 

l\f r. Ford: I suggest he can look anywhere he pleases in 
the courtroom without any admonition from counsel. 

Court: I don't think lie ought to look to you to see if he 
ought to answer the question. I'm going to try to pass on the 
rnlidity of the questions. 

Q. Are you the same g·entleman kuown throughout the area 
Hs '' Coca-Cola Brown'' f 

A. Yes. 
· Q. Now, Coca-Cola-have you talked to a Ser-

page 16 ~ geant Potter at Fortress Monroe, the adjutant at 
the Post down there? . 
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R. JJ,J. Broivn . 

.A. Yes. 
Q. Did you make any inquiries as to tiris· Iadyrs. cI1aractcr 

from that man? 
A. I told him I wanted to :find out wl10 she wa~ where she 

came from and get her background. 

Court: Now, there hasn't been any o h:f eetion to this. I 'nr. 
tmrf ectly willing to go into-

Mr. Forcl: I have no objection. I think it's still irrelevant. 
Court: The only thing I held was not objectionable was the­

question whether be had talked. What was said was a dif­
ferent proposition. 

Mr. Ford: I tlidn 't object to that. I object to the whole 
line but I see it is harmless. 

Q. What purpose <lid yon have in mind when you talkoLl 
to Sergeant Potter about this woman's character·¥ 

Mr. Ford: I think he answered the question and I object 
to it because it is repetitions. 

Court: ·wait a minute, sir. I think he's answered the-. 
question. 

:Mr. Go1·don: Would you read back the question please that 
I just asked ]\fr. Brown t 

Mr. Ford: Th~ Coul't ruled on it. 
Mr. Gordon: I can ask him to rea<l it back, can't 

page 17 ~ I, so I cau follow my next question. 
Court: I sustain the objection on the ground tlw t 

yon previously asked if he talked to the man for some purpose 
and he testified to it. 

Tt'le Iust question was· read to Mr. G01·don. 

Q. Now, you say that you asked Sergeant Potter when~ 
she came from, is that true! 

A. Ye·s, if he knew where she came from. 

Court: N O\\r, gentlemen, let's get straightened out on this 
phase of the case. You asked Mr. Browu on the witness stu11ll 
whether he had g·o11.e down Fortress 1\fomoe and talked to 
<>ertain authorities and I permitted the question over the ob­
jection of counsel. Now, if we go into the question of whetlit>L~ 
he made some inquiries with the idea of preparing his de­
fense of this suit, I don't think that's proper because he or 
anybody else has a right to inquire as to-
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R. M. Brown. 

Mr. Ford: I think the jury should be excused. 

The jury left the room. 

Mr. Gordon: Yom Honor, I l1ave evidence that he has 
gone down and said things that are detrimental to this· 
woman's character. He asked where she came from, what 
is her general reputation. I have one witness summonsed 
here. He talked to her so many times and frightened h()r, 
she hasn't come here under summons. What good is it to get 

her after he went and talked to her. 
page 18 ~ Court: The Hllegation and motion of judgment 

is that she g·ot this, suffered this injury that you 
complain of by reason of drinking this Coca-Cola and not lJc­
<·ause of anything he said and if you can show that he lms 
i--aid anything to her-

)Ir. Gordon: I wanted a continuance for one reason. He 
:-;cared my witnesses and this woman goes on the Post yest.er­
tlay and someone said, ''You just get out of jail?'' and sl10 
i,;ai<l, ''No. Why?',. They said, '' A man by the name of Brown 
nskcd about yon. "' e don't know whether he's a detective 
or not". 

Court: If thet·e has been any intimidation of ·her witnesses, 
I can also handh~ that but that would be a different matter~ 

Ur. Ford: I suggest you bring another suit. 
Court: If that's the situation. If there has been any in­

timidation of witnesses, tl~at 's a different matter. 
Mr. Gordon: It's a matter I want to bring to your attcn­

t ion at this time. 
Court: Supposing we take a five minute recess. 

A five minute recess was taken after which the jury returned 
to tlte jury-box. 

(J. Mr. Brown, Mrs. :rvfargaret Kelly, who was referred to 
in the opening Htatemcut by l\fr. Charles Ford-do you know 
her1 

A. Yes, I do. 

puge 19 ~ .Mr. Fon]: I called her Mrs. ·wright. I meant 
Mrs. Kelly. 

Q. "When did you last sec Mrs. Kellv ·y 

A. It's been ten days or two weeks, ·1 think. 
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R. M. Brown. 

Q. At that time, Mr. Brown, did you know that I had sum­
monsed her to this court for the plaintiff¥ 

A. No, I did not. 

Mr. Ford: I think it is immaterial whether he did or did 
not. 

Court: Overrule the objection. 

Q. Did you kn~w, at the time you talked with her, that I 
liad summonsed the witness for the plaintff in this case? 

Mr. Ford: I still object. 
Court: I overrule the objection. 

Q. The last time you talked to her was 10 days ago 1 
A. I think it is about ten days ago. 
Q. Approximately how long did you talk to Mrs. Kelly? 

I'm going to give evidence to contradict you so I want you 
to be prepared. If this ·will help you any, Mr. Brown, I will 
ask you when you last saw her or when·you last had any 
conversation with her? 

A. To the best of my recollection, a bout ten days ago. 
Q. I see. And where was that conversation held 1 
A. Over at our office. 
Q. Over at your office in Newport News f 

,. A. That's right. 
page 20 } Q. Did you call hur over there or did she call of 

her own free will Y 

Mr. Ford: I thought. your Honor had ruled on the line 
of examination, if the purpose was to talk to whatever wit­
nes_ses he could find. Your Honor ruled that that is a per­
fectly legitimate purpose of any law suit. If that's the same 
purpose, I imagine it is. 

Court: That's true. I don't know· what the purpose of 
the examination is but up to this time, the examination is 
all right. Go ahead. 

Q. Did Mrs. Kelly come of her own free will and did and did 
· you call her and ask her to come to your office? 

:Mr. Ford: Same objection. 
Court: I overrule it . 

.A. l asked her to come over. 
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R. M. Brown. 

Q. Had you called her previous to tlli.l:t f 
A. Yes. 
Q. Aud had she, refused 1 
A. No. 
Q. The first time you called Mrs. Kelly to come to your, 

office, she didu 't tell you that she was going out of town and 
(•ouldn 't come? 

A. That's right. 
Q. Why did you testify that . she didn '~ refuse? 

A. It wasn't the case of refusing. She couldn't 
11ag-e 21 r come. She was going out of town. 

Q. She said she'd come when she got back 7 
A. Yes. 
Q. Did she come when she got back? 
A. She did. 
Q. After you called her or uoU 
A. I told her, when she told me she couldn't come over on 

a J.i,riday sl1e was going to Maryland, I think for the week­
en<l and said she would ·be glad to CQme over when she got 
hack and I call eel her. · Said she would be back .Sunday night 
m1<l I called on Monday evening. She still hadn't gotten back 
nnd I left word where she lived for her to call me and I-had 
Ho more than gotten back home before she called. · · 

Q. Now, let me get this straight .. You called her up and 
nsked her if sbe would come to see you. That's the :first 
com,.ersation, is that right? 

A. That's right. 
Q. She said she was going out of town and she couldn't 

come over there. You called when she got back on Mon­
<favl A: Yes, she told me she would be back on Sunday evening 
~md she would come over when she had time. 
· Q. You asked her then to-you called her back the next 
time to come over? 

A. What's that? 
Q. On Monday you called her back? 

page 22 }- A. Y cs. 
Q. Did you call in the daytime or night f 

A. I called in the evening. 
Q. And then she came over to your office? 
A. Later. She didn't come that evening. She came later~ 
Q. How late after that did she come? 
A. Let me see. I think it was a couple of days, to the best 

of my recollection; two days before she came over. 
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R. 1lf. Brown. 

Q. Will the calendar help you in any way to remember 
when she came to your office f 

A. No, it wouldn't. The dates, I don't remember by date~. 
Q. About how many times, prior to today was she in yom· 

office t 
A. Prior to this day f 
Q. That's right. 
A. To the best of my recollection about ten days ago. 
Q. All right, sir. Now, did you tell Mr. Ford that you 

were calling· her over there¥ 

Mr. For<l: If your Honor please, I jns± think we've gone 
far enough. 

Court: He's got a right to take the matter up with coun-
sel. 

Mr. Ford: Or with the witnesses, I submit, sir. 
Uonrt ~ All right, sir. I sustain the objection. 

Q. At the time she was in your offiec then on that 
page 23 f date ten days ag·o, didn't she tell you that she luul 

already been summonsed as a witness for me, for 
the plaintiff! 

:Mr. Ford: I object, if your Honor please and I think: 
your Honor ought to tell the jury that any person has a right 
to talk to any witness whether summonsed or not and nobody 
has an exclusive rig·ht over a witness. 

Court~ They have got a right t.o talk to them. I dou. 't 
kuow whether the ruling I made first is correct in this. Thi:-; 
woman's condition, according to the Doctor, is that of a p('t'­

son that is emotionally upset and he testified what, in hiH­
opinion, caused it and his testimony was that this, and the. 
action of the company were the cause. I think, in view of 
that, maybe if this gets back to her and was the cause of 
lter continued condition, I think probably they have got a right 
to show it .. 

Mr. Ford: I object to-is that your Honor's. rulingl 
Court : Yes. 
Mr. Ford: I object to your Honor's. rnliug. I object to 

your Honor's statement to the jury that has been made. So 
far as the examination by this eounsel is eonccrned, there. 
has been evinced no such theory that your Houor has sng-
g·ested. -

Q. Now, Mr. Brown, in your capacity as President of ihis 
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R. M. Broivn. .. 

company, when did you first know that Mrs. Kelly was sum­
monsed as a witness for me? 

A. I think it was last Saturday, I think. 
vage 24 ~ Q. And how do you arrive at that date? 

A. I talked to her over the telephone. 
Q. And you talked to her then on Saturday? 
A. Ahuh! 
Q. Did you ask her to be a witness for you Y 
A. No, never have. 
Q. Did you ask for a statement? 
A. I asked her. 

:Mr. Ford: Your Hono1·, you understand I object to this 
whole line of examination? 

Court: I understand. 

Q. Did you ask her for a statement Y 
A. I asked her only to tell me what l1appened. I talke<l 

1o .Mrs. Kelly very little about the case and I only asked 
lier what happened down to the time Mrs. Babb said thut 
l'th.e drank the Coca-Co1a. 

(J. Mr.' Brown, if you tnlked to her ve1·y little about the 
case, you hud her in your office, you testified you called her 
1hree times. Were you making a date 1 · 

A. Hanlly. 

Mr. Ford: Just a moment. I object to any such insinu­
ntion. 

Court: All right, sir. 
Mr. lt,ord: Move it be stricken. 

Court: I think that question is improper (turns 
page 25 ~ to the jury) and you gentlemen will disregard the 

question and the nnswer. 

Q. Mr. Brown, you have testified that you talked to her 
three times and had her in your office once but you ta]ketl 
verv litt:e about the case. Had vou ever known the woman 
hef~re this case? .. 

A. No, no. No, sir. 
Q. But you talked very 1itt1e about this case, is that righU 
A. That's right. The only thing I asked her was to tell 

me what happened at the time this woman was supposed to 
drunk this Coca-Cola and 110 other referenee was made to 
the case. 

Q. Did you later summons her to appear here Y 
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. A. No. Oh, I don't ki1ow whether we summonsed her or 
.not. . 

Q. I don't imagine you consulted your counsel because you 
were carrying this case yourself! 

Mr. Ford: I object to statement of counsel. 
Court: You gentlemen will disregard that. Let's conduct 

this case on orderly lines. 
Q. Mr. Brown, did you talk to Mr. Toulson, 
A. Yes, I did. Mr. Toulson 's name · was given me by 1 he 

man in charge of the Finance Deprurtment. I asked Mr. 
Ulbrook who's in charge of the Finance Office to give me the 
names, tell me of anybody who was there who might have 
known something about it and he gave me Mr. Toulson 's 
name, Mrs. Kelly's name and some others and that's the 

reason I happened to be talking to Mrs. Kelly. 
page 26 ~ Q. He give you Sergeant Potter's r~amc'1 

A. I don't know whether he gave me $erge~nt 
Potter's name or not.· 

Q. Now, Mr. _Bro"m, you have admitted th:it you have· had 
three telephone conversations and had this lady in your c.ffice. 
Now, I summonsed her as a witness and you know that·I ~mm­
monsed her. Now she has not appeared today. Do you know 
why she didn't appead · _ 

A. I haven't the slig·htest idea. . 
Court: Gentlemen, I think it is proper for the court to 

say, at this time, that the fact one side in the c·ase summonsed 
witnesses isn't any reason that the other side can't talk to 
them. They ought not to do it in a haras~ing manner. If 
a man sees an automobile accident, there isn't any reason, 
no matter who gets to talk to him first, it cloesn 't preclude 
the other side from speaking· to him. The same situation 
holds true here. There's no reason why both the plaintiff 
and the defendant doesn't have the same right to talk fo the 
witnesses in the case but it should he done in a reasonable 
manner. 

Mr. Ford: May I sugcst, in connection with your Honor's 
remarks, that there has been no harassing ai}d will your 
Honor tell the jury that there has been no evidence of any 
·harassing of any witnesses. · 

Court: I will tell when the evidence is all in. 
Mr. Fol'd: Your Honor used tbe word "harnss." 

pag·e 27 ~ Will you explain to the jury that there l1as been 
no harrassing· of any witness f 

Court: I will, when the evidence is all in. 
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. Mr. Ford: I except to your Honor~s statement unless your 
Honor will explain to the jury. 

M. 1\f. TOULSON, . 
culled as a witness by the plaintiff, being duly sworn, testi­
:fied as follows: 

DIRECT E.XAMINA.TION. 

Bv Mr. Gordon: 
·Q. Give me your nam~ please, sir. 
A. M. M. Toulson. 
Q. Mr. Toulson, this is a case in which Mrs .• Elaine Babb, 

HU employee of the Fortress Monroe is bringing suit against 
the Coca Cola Company for $10,000.00 due to .. the damages 
~he suffered after she drank a bottle of soft drink. known as 
Coca -Cola in which she alle.ges she found a dec'omposed worm 
01· snail. This is alleged to have taken place in Octob.er 10, 
1H47, a little after three o'clock in the Finance Office at 
Fortress Monroe, Virg-inia. That's the United States Gov­
ernment Finance Office. You have been called here as a wit-
1wss by l\frs. Babb, the plaintiff, and myself and I would like 
for you to state to the coud and to· these gentlemen of the 
jury just what you know about the facts in this case anc}. 
vlease speak loud enoug·h so llis Honor and these gentlemen 
cnn hear you. ·what is your name·¥ 

A. Toulson. 
page 28 } Q. First name f 

A. 1\Ivrafa. 
Q. M:r. Toulson; where were you working on October 10, 

1947? 
A. Fort Monroe. 
Q. What department at Fort Monroe? 
A. Finance Department. 
Q. And where are you employed now? 
A. Sears and Roebuck. 
Q. And will you please state to the court what you know 

nhout this incident tluit happened on the 10th day of October, 
1H47? Start from the first and go right through. 

A. In tl!e afternoon, we usually g·o get Cokes out of the 
Coca Cola machine and to be courteous to the ladies we also 
brought back whoever wanted one. All of them didn't drin~. 
Some of them did. We brought wl1atever they wanted.back 
and this afternoon there was a few of the ladies wanted Coca 
Colas. I was going to get myself one so they all gave me a 



50 Supreme Court o{ Appeals of Virginia 

ll!l. M. Toulson. 

nickel; the ones that wanted it,. I brought the Cokes back to 
them so I g·ot the Cokes out of the machine and opened tl1em 
and brought them on back to the department where I was 
working~ And, in fact,. I don't think I only liad three, includ­
ing my own. I don't remember exactly but it was somethin~; 
in that order so I set one on the gfrl 's desk and come up to 
Mrs. Babb's desk and set one down on her desk and then I 

went over and sat down at my desk right opposite 
page 29 f her, sort of to tTle back and I been sitting there-

just not very long. I don't know how many sec­
onds or minutes it was but wasn't very long and she askecl 
me how my coke taste. I said, '' All right.'" She said, '' Mine 
don't taste so good'' and I said," Aw, it's your imagination."" 
I said,. "It's all right." So she turned it up and drinks some 
more of tl1e coke and as sl1e did, this thing-I don't know what 
it was, come up in her mouth so she said-

Mr. Ford: I object. Did you see it f ·unless you saw it­
Court: Say tliat over again. 

The answer was read to the court. 

Court: All right, it's all right to state wbat you said under 
those circumstances. 

A. And-

1\fr. Ford: I object. I except unless tT1e witness saw it.. He 
l1as not said he saw it. 

Court: All right, go allead . 

.A.. And so she was leaning over tI1e tl'ush can when I sa\\~ 
it. I don't know whether she spit in the trash can or not. I 
do know that the paper waR wet but I don't know what it was 
but I know she was Imming over the trash can and she hacl 
something-wiping her montl1. I asked her if she were all 
right. She said she felt n little sick and I went over and 
looked in the Coca-Cola bottle and I .saw this object in the 

Coca-Cola bottle wllich I don't know what it was 
page 30 ~ but I mean I could say it looked like to me-I 

couldn't swear what it was but I kuow it was some·­
thing in tl1e bottle and. she begin to get sick. So she said, I 
mean and she looked hke she was nauseated. I don't know 
if you would call that sick or not but I mean, you know she 
looked liked, sort of turned-changed color like she might 
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have been sick because I mean I'm not swearing. I just say­
ing· what I see, I mean what I thint{ and she went to the rest 
rooms. She got up and run down. She didn't exactly run 
but you know pretty fast because she was sick, she said. I 
don't know. I'm not a doctor; so she went back and came 
back. I don't know, she was down there a good bit. I went 
on about my work and so she came back after a while. I don't 
know how iong she was gone and that's what I know about 
it hut I saw it in the Coke. 

Q. Mr. Toulson, you have just testified that you examined 
the bottle. w· ould you look at this and see if you recognize 
that? (Hands witness a bottle). . 

A. It looks similar to the one I saw. I can't swear it is the 
one I saw. It looks similar to the thing I saw. 

Q. An<l where did you see iU 
A. In the Coca-Cola. 
Q. And wns that the samt~ one she drank from Y 
A. Yes, sir. I can't swen r this is the one but it looks like 

it. 

1\fr. Gordon: I 'cl like to offer this as an Exhibit 
pnge31 ~ "A" for the plaintiff.· 

Court: Have yon any objection? 
}Ir. Ford: I have no object.ion. 
7'Ir. Gordon: I 'cl like the gentlemen of the jury to examine 

the 1~artially decornposed-(lumds bottle to the jury). 

The bottle containing tlw pnrtially decomposed matter was 
received in evidence aml marked Plaintiff's Exhibit ''A.'' 

Q. :Mr. Touhmn, you jm;t testified that you personally went 
to the machine, obtained the Coca-Cola from the ma~hine, 
opened it yourself, brought it iu and set it on the desk! 

A. Yes, sir. 
Q. And you were the only oue that handled the bottle other 

1hm1 Mrs. Babb r 
A. Yes, sir. 
Q. Other than my~elf and Mrs. Babb, has anyone else 

tnlked to you about this ca~c f 
A. Yes, sir. 
Q. Who? 
A. I talked to Mr. Brown and Mr. Ford. 
Q. And where did you talk to Mr. Brown f 
A. I talked to him where I worked. 
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Q. And did you tell him the same that you have testified 
to-;here today? - · 
· A. Well, to the best of my memory, I did because I don't 
. know if I could state it the same as I did then, I 
page 32 ~ mean but the best of my memory-

Q. You told them just the same as you have tes-
tified here today Y 

A. Yes, sir. 

CROSS EXAMINATION. 

By Mr. Ford: 
_ Q. Mr. Toulson, you came to my office at my request, a 
telephone call from me to tell me what you knew about this 
case, is that correct Y 

A. Yes, sir. 
Q. Now, how old are you, may I ask? 
A. 27. 
Q. Last October you were working down at the Finance 

De-partment and quit of your own volition? 
A. Yes, sir. 

· Q. And came up to work for Sears Roebuck in Newport 
News? 

A. Yes, sir. 
Q. Where you are now employed? 
A. Yes, sir. 
Q. This occasion which is set out to be October 10, you 

were working at the Finance Office, at that time? 
A. Yes, sir. 
Q. Who was in charge of your department? 
A. You mean who was in charge of the whole­
Q. I am talking about the department you were in. 

A. Mr. Galloway. 
page 33 ~ Q. Who was in charge of Mrs. Babb's depart-

mentf 
A. Well, he was in charge of the whole department. 
Q. ·what was Mrs. Kelly? 
A. She was a supervisor. 
Q. I mean immediately in charge. Mrs. Kelly? 
A. Yes, but we take orders from Mr. Galloway. 
Q. You and Mrs. Babb and who else around aboutf 
A. I don't know. .A lot of girls. I don't remember who they 

are. Not in this particular department. They come and go. 
Q. You mean they come and- go they were more or less 011 

temporary duty last year t 
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A. Yes, sir, t1wy wcl'e all temporary duty. 
Q. In fact, you were on temporary duty too f 
A. Yes, sir. 
Q. You think it was some time in October, some part of 

October itself, I meaµ. You went to the build,ing where this 
machine was and got your own Coca-Cola and the girls. and 
whoever wanted iU 

A. Yes, sir. 
Q. That was customary a~ a T"Qle 1 . r 
A. Yes, sir: . , · . . . . .. , , / 
Q. But you do know·that Mrs. Babb was. one of t:b,ose who 

gave you the nickel and asked. you . to get the , Coca-Cola! 
A. Yes, sir. 

Q. How far from the building where you were 
page 34 } located and Mrs. Babb was located was the build-

. ing where the vending machine· was located Y 
A. Well, I'd say across the street. I mean, you know 

how those streets are in Fort Monroe. You don't call. it a 
street but two cars can meet; across the street liR:e· that. 
You've seen the place. 

Q. I know. I am very familiar with it. 
A. The building tl1a t the- · 

Court: The trouble is t1iat the jury does not. That's why 
lie 's asking you these questions. 

Q. The building that you were located in, is it still stand-
ing! 

A. Yes, sir. 
Q. That's on the south side of the moaU 
A. As far as I know. 
Q. I mean at that time 1 
A. Yes;· 
Q. And there were three t~mporary buildings that were 

Ro1·t of perpendicular to the moat, if it could be perpendi­
cular; is that rig·ht? Or perpendicular to the Engle 's Road 
mid you come down the curve and you hit one building and 
then another building and a third building. Your's was the 
third building 1 You tell me, I mean. 

A. What do vou mean? 
Q. ·1 am locating· the building you were in and 

page 35 } tlie building the vending machine was in. How far 
was tl1e vending- machine from the building you 

and :Mrs. BalJb was in? 
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A .. I say it was. perpendicular. Across the street. \Voukl 
you say that! 

Co~u~j You say iL 
- ·.._) 

A. I don't know .. 
Q. How to testify? ·when yon came down the stepR to get 

the Coca-Cola you came down the back end of your building! 
A .. Yes, sir., that's the way I come in. 
Q. You go in from the roacH The closest entrance is to­

wards Engle's Roadt That's the main road. You weut down 
the back steps, across the courtway, · so to speak, to a build­
ing· over to your l'ight where the vending machine was, ii;; that· 
ro.rrectt 

A. Yes, sir .. 
Q. And you walk along tile walkway; that was completely 

out of doors, was it noU 
A. Yes, sir. 
Q. Would you say it wat,; anywhere from 75 to 100 yanL...-: 

from your building! 
A. No, sir. 
Q. How far would yon say! 
A. 25 yards. 

Q. 25 yards Y • 
page 36 ~ A. That is what I say. I never measured it. 

Q. Yon never measured it ~l 
A. I never measured it. 
Q. You ,vonldn 't think that it was clm~er to 80 yards 1 
A. I don't think so. 
Q. You would not say tlmt isn't correctr 
A. No, sir, I clon 't say it hm 't correct but I don't think 

it is. 
Q. Yon think it was 25 or more yards; aTJont 25 yarclH t 
.A.. Yes, sir. 
Q. Bnt you wouldn't say timt is correct l 
A. No, sir, I wouldn't say. 
Q. You went across and you w«?nt to tlle Ycnding mm~hine 

and got the three or four bottles of Coca-Cola'! 
A. Yes, sir. 
Q. And you opened them? Did you stay there any time or 

did you come right back! 
A. I came right back. 
Q. Opened the Coca-Colar;;, lield them in your lrnnd 01· two 

hands. It was either three or four bottles vou think~ 
A. I don't remembel' it exnctlv. About three or fo~ll'. 
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Q. Enough for you to carry. You didn't have any little 
satchel or box f You ca rriecl tl1c-m in your hands Y 

A. Yes, sir. 
Q. An<l came hack to your desk and gave Mrs. 

pnge 37 ~ Babb a Cora-Cola and whoever else had purchased 
the Coca-Cola and sat down at vour desk and 

started to drink ~Tours, hm 't tlmt ~orrecU ., 
A. Yes, sir. 
Q. But you were the 011c who hroug-ht them back and went 

over and broug·ht them hac·k ! -
A. Yes, sir. 
Q. You stated that yon were sipping· your Coca-Cola and 

you heard Mrs. Bahb make a statement ":Mine don't taste so 
good.'' She meant the Coca-Cola, I g·uess? 

A. Yes, sir. 
Q. To which you replied, ''It's yom imagination'' or some-

thing to that effect and ''It's all right.'' 
A. Yes, sir. 
Q. All right, did she tn ke another drink of the Coca-Cola? 
A. Yes, sir. 
Q. Did you see her do it ·t 
.A. ,v en, I wasn't clo:-:ely paying attention but I mean after 

Hhe called my attention to it, I .was sort of looking that way 
anQ. she liad the Coca-Cola up. I don't know whether she was 
drinking or not. I pre~:ume ~he was. 

Q. She was in the act ns if slie was drinking. It wonld be 
a reasonable assumption. Tlw impresi:;ion was she was drink­
ing; the Coca-Cola? 

.. A. Yes, tlmt 'F; the impression she left me. 
page 38 ~· Q. Do yon know how much she drankY 

A. You mean how much of th~ Coca-Cola alto-
gether! 

Q. Yes, out of tl1e bottle. 
A. I don't know cxnctlY how much she drank out of it. 
Q. "\Vould you say a fonrth, a. third, to the best of your 

judgment, of course? 
A. I'd say: 8he drink n thil'd at least. 
Q. And then she put it down? 
A. Yes, sir. 
Q. ,vhen. was it that yon rnw thii:;, wha.tever this is, in the 

bottle f You say yon didn't see this. You saw something 
like this J? You ean 't tell whether this iR it or notf 

A. I can't swear tliat iR it. It looks like it. 
Q. It looks like whqtever this is 7 
A. Yes, sir. 
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Q, When did you see that Y .. 
A. As soon as she started to. 8pitting·, whatever she was do:­

ing. I went over and looked in the bottle ancl. seen it and I 
said, "It look$ like a worm to me." 

Q. She was in the a.ct of drinking a second time. She 
stopped drinking and spat out into tl1e wastepaper basket 01 

A. I don't know how many tim~s she was drinking. I went 
over there. 

Q. You, of course, didn't see her drink that or touch it? 
Of course, ·rou can't say that f 

page 39 ~ A. I didn't se(.l it in her mouth. 
Q. You didn't see her drinking- or touch it ·1 

A. I just saw the thiug in the Coke. 
Q. All you know is what she told you about that Y 
A. About it going in her mouth, yes. 
Q. That's right. Did you see it in the wastepaper baskeU 
A. What? · 
Q. This, or anything- like thaU (Indicating.) 
A. I didn't look that close. I didn't gee it. 
Q. Y QU didn't see it in the wastepaper basket 1 
A. No, sir. 
Q. When you saw it, it was in the bottle t 
A. Yes, sir. 
Q. With about a third or fourth~ or whatever you said, of 

the contents having been drunk C\UH · 

A. Yes, sk 
. Q. ~id y~u see her at all reach into the wastepaper basket 

after she spat into it? -
A. No, sir. 
Q. Did you see her, at any time., pour any part of it into 

the wastepaper basket f 
A. No, sir. 
Q: And, of course, you don't know how this thing, whatever 

it is, got into the bottfo? You don't know how it 
page 40 } got into it f 

A. No. 
Q. How long was she at the desk before she calllecl atten:. 

tion to this substance in the bottle? How long had she been 
at the desk drinking the Coca-CQla, would you say? 

A.· Usually, when you bring a Coke, everybody i.s thirsty. 
Usually, the first thing you do is take a sip. 

Q. Some drink leisurely; otb~rs don't f 
A. Right. And the best I ca11 remPmber she turned it up 

and took a sip; I wouldn't say juRt as soon as I set the bottle 
down but pretty quick afterward. · 
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Q. And made that statement and then she took another 
drink? 

A. I don't know if she made it right. then. I had gone to 
mv desk. 

·Q. Your desk is nearby f 
A. Yes, sh·. Her desk is there ( indieating). Mine is here 

(indicating). . 
Q. ,vhere was Mr. Catlett's desk? 
A. His desk is Qll the other side of her 's,. at an angle sort 

of, like this. (Indicating.) 
Q. Where was Mr. Duncan's clei;;ld 
A. Duncan! 
Q. You know l\fr. Duncan 1 

· A. I mean, if it's the one I'm thinking about, 
page 41 } his .desk is .in front of hcr's. 

Q. Which one are you tllinking about? 
A. I don't remember them· so well. . 
Q. vVell, l1c was sort of in charge too? vV as-µ,'t, he the-

what do you call him f Were you a computer or verjfied -
A. I .was. a computer. 
Q. Mr. Duncan was a v~rifi.ed 
A. That's right. 
Q. Where was his desk? . . _ _ : _ 
A. His desk was cli_rcctly in ·front of her's. 
Q. Would he be in a position to have heard-wl1at she said, 

if she said it? · · . 
A. I don't even know if we were there that dav. 
Q. If he were there, was his desk so placed so tl1at in a 

normal course of events and hearing, would he have been in 
a position to l1ave heard? · 

A. I don't know. I don't guess., if he hadn't been paying 
particular attention. 

Q. Would he be in a position, if he were looking toward 
.Mrs. Babb to ]mve seen what you say you sawf 

A. No, because he had his hack to her. 
Q. If he had been looking at her from where he sat, 
A. Could he haYe seen it if he been looking at-
Q. Yes. . 
A. If he been looking, I guess he. could liave seen. 

Q. How about Mrs. Kelly? If she Imel been. 
page 42 ~ looking from where she sat, could sl1e l1ave seen 

what you saw? 
A. You mean her drinking the Coke? 
Q. Yes. 

-A. She could have, if she was looking· at it. 



58 Supreme Court or Appeals of Virginia 

M. M. Toulson. 

Q. That's rig·ht and how about :M:r. Catlett from where he 
sat 7 If he had been looking·, could he have seen what yon 
saw! 

A. He could have, ycs1 sir. 

Mr .. Gordon: :Mr. Cochran is Officer in Cllarge of Fortress 
Monroe. You have the records there and I'd like to liave 
him introduce the records. 

Mr. Ford: I'd like the jury to retire, if your Honor 
pleases, for just a moment. 

The jury left the courtroom ancl retired to the outer room. 

Mr. Ford: If your Honor please, I had an opportunity tl1ii-; 
morning, as you saw, to examine this record in a cursory 
wav and not in as much detail as I wonld like. There's more 
in the record than pertains to this case and I foimd that out 
by going over it. Had I known it, I would have gone over that 
part of it because it shonld be separated. In any event, I'm 
not satisfied that the record is admis~ib]e and I'd like to ex­
amine it with your Honor and Mr. Gordon too. 

Court: How long would it take T Have. yon seen it! 
lfr. Gordon: Yon summonsed it. 

Court: He's entitled to look at it and he cnu 
page 43 ~ look at it. 

Mr. J'ord: You look at it. (To Mr. Gordon.) 
From what I saw, I don't think ·it's propE'r to be introduced. 
You can't just throw a hospital record to the jury and sa~~ 
there it is. This has no ~vidential value. It's an unsi~{nccl 
st':ltement. by some nurse or by some interne and, ac~ording· 
·to this, witl1 initials; no person of' whom is here to verify m1y 
statement made in that record. You <1an 't introduce the hos­
pital record perforce nncl sn:v that it has evidential value. 

Court: I'm going to mle that thi~ man can testify not 
as to the contents of the record hut h<' can testifv that the 
records show that this woman was there for a period of time. 

Mr. Ford: I have no objection to tllat. 
Court: He can testify to that. Wlmt the nurse wrotP. on 

the record or what the doctor writes on that as Iris diagn~si~,. 
that's not proper. 

Mr. Gordon: Then J1c can teRtifv as to wlicn she came. 
l1ow long s11e stayed and not for wliat she was tliere fo1·Y , 

Court : No, sir. 
Mr. Gordon: Could the Colonel have testified to that¥ 
Court: If he got the records. 
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Mr. Ford: As I stated, so fa1· as the identity and the au­
thenticity of the records is c~one(lrned, this man here, as far 
as we arc concerned, can identify them as well as the Colonel. 

Mr. Gordon: If the Colonel can testify what 'she 
pag·e 44 ~ was treatetl for, them I'll get the Colonel up here. 
· Mr. Fonl: Th<1 Colonel doesn't know anything 

more about it than I do. 
Court: The only thing I am going to let this witness tes­

tify to is the fact that she was a patient there, the date she 
was tllere and when she w<mt. out. 

The jury returned to tlw jmy hox. 

,VALL.ACE H. COCHRAN, 
called as a witness by th(.l plaintiff, b~ing duly sworn, testi­
fied as follows: 

DIRECT EXAMINATION. 

Rv Mr. Gordon: 
·Q. Will you ple,rne sfat(\ to the <:>ourt your name? 
.l\. l\I v name is l\Ir. "'." nllnc·e H. Corhrnn. 
Q. A1;d, Mr. Cochran, whore are you stationed? 
A. I am with the 8tfltion l1or.;pital at 1~,ort Monroe. 
Q. And when did you first enter on duty at the station hos-

pitfll on Fort Monroe! 
A. ~T uly 6, 1946. 
ci. V{ ere you stationed there on October 10, 19471 
A. I was. 
Q. Aud wlmt are your duties there as an officer at the sta­

tion hospital at Fortress 1fonroe? 
A. I nm-primary duty if-i the medical registrar. I am the 

custodian of all medic·al rcco1·ds. 
Q. "\Yould you tel1 his Honor and tl1e jury whetl1er you 

know Elaine BHhh, the plaintiff in this cascf 
page 45 ~ A. Casua1lv. 

Q. Have ~:on hncl occasion, in :vour capacity as 
registrar of the records, to nudit or observe her record at the 
hospital f 

A. I have. 
Q. Will you please state to the court from the official rec·-



60 Supreme Court Qf. :A.ppcals of Virgini~. 

Elaine·.Babb. 

ord of the station hospital at; Fortress Monroe, the date in 
which she was hospitalized at. the hospital? · 
i 1A~r:J\ks. Elaine Babb was ;admittf'd to the hoi:ipital as a 

patient on the 21st of October, 1947: was discharged from the 
hospital on the 25th of October., 1947. 
· Q. That is from the official records of the llospitaH 

A. From the office, ·war Department Government record. 

Mr. Gordon: I'd like to reserve the right to call him back 
to the witness stand as to the other elates. At this. time, an­
swer any questions Mr. Ford might ask you. 

Mr. Ford: No question. 
Mr. Gordon: If your Honor please, I have one more wit­

ness who, I said before, was unable to get here due to it being 
payday·. I'd like to reserve the right, if he comes in later, 
to call him. · 

ELAINE BABB, -
called as a witness in lier own behalf, being· duly sworn, testi­
fied as follows: 

DIRECT E~i\.MINATION. 

By Mr. Gordon: 
Q. Mrs. Babb, this is n suit filed in this Court in which you, 

as the plaintiff, have brought suit against the New­
page 46 ~ port News Coca-Cola Company in the amount of 

$10;000.00 for damages which you have suffered by 
virtue of the fact that vou drank a Coca-Cola in which there 
was a partially decomposed worm. I would like to ask you 
your name, please Y 

A. FJlaine M. Babb. 
Q. And Mrs. Babb, where do you live now? 
.A. I live in Chicago. 
Q. And are you married, l\frs. Babb? 
A. Yes, I am. 
Q. And do you have any children, 1\frs. Babb? 
A. I have two girls., two daughters. 
Q. Aud how old are they, i,frs. Babb? . 

. A. The oldest was just six and the youngest will be three 
m August. . 

Q. And where is yom llushand, l\frs. Babb? 
A. Corosal, Canal Zone, Panama. 
Q. Mrs. Babb, at one time did your hnslmnd and two small 

children and yourself live here on the Peninsula? 
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..A. Yes, we did. 
. Q. When did you first come here to live with your family, 
Mrs. Babb? · 

A. I'd say iu June, 1946. . 
Q. A~d where was your hushaucl stationed, Mrs. Babbf 
.A. When we came down-wl1en I came down. he was sta~ 

tionecl in vVashington, ·n. C. with the, .A.GF arid he 
pae;e 47 } moyed down here· in September.. I think it was of 

19~6, the end of ~eptember. _ . . . . . .: 
Q . .4nd when you lived here, where did.;vou.live? · .. :. . . 
A. I lived in Newport News and from ·Newport .Ne_ws we 

moved out to Fortress Monro~. · 
Q. And your husband then was station·ed at Fortress Mon-

roe! · 
.A.. Yes. . . . . 
Q. v\7hen you nrst came to the Penin~ula, did you work, 

l\frs. Babb? 
.A. Yes, I did. 1 worked at Fort Eustis. 
Q. Foi: how long Y 
A. For about two months. 
Q .. And then f · · 
A. I trausf erred to Fort Monroe. I g~t. a .transf ~r to Fort 

Monroe to the Librarv. . · . . . . . 
Q. And during the "tim·e and prior to. _the' entering of duty 

with the Federal Goverriinent at Fort E·ustis, were you re­
quired to take a physical examination 7 . 

A. Yes,Iwas. · 
Q. And did you pass that examinationf 
A. Yes, I did. 
Q. Did you later enter on duty with the Federal Govern-

1nentl · · 
A. Yes, I did. . . . 
Q . .M:rs. Babbs., where were you working on the 10th day of 

o,~tober, 1947? 
A. In the Finance Office in the Terminal Leave Section. 

Q. ·And do you recall anything unusual happen-
pnge 48 r ing to you in the afternoon of that day? :: 

A. About three o'clock in the .a.fternoon, Shorty-.. 
Q. And may I ask you who that iA f. 
A. Excuse me. Mr. Toulson decided it was time for O\lT 

afternoon Coca-Cola and everybody gave him a nickel who 
wanted one and he and, I tl1ink Mr. Catlett went out to g_et 
them. I am i10t Rure if Mr. Calik was nlong or not with M:r. 
Tou]son. When 1\fr. Toulson put the Coca-Cola on my desk, I 
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took the bottle and put a Kleenx around the bottle so I 
wonldn 't stain the desk. 

Q. Will you please state, from where you are, when Mr. 
Toulson brought the drink in just what happened t I don't 
want you to drink it. 

A .. I took the Kleen...x and I wrapped it around like t.hiK 
(.indicating) 20 it wouldn't stain the desk and I set it down 
after I took a sip and remarked that it dicln 't tai;,te right aml 
a slight discussion followed. One of the girls said that after 
you drink Cokes for a while, you don't taste anything. ,v e­
went back to work. I don't know how many sips I taken befor~ 
I felt something·, small slimy object in my mouth; somethi.nµ: 
hitting my teeth wl1ich I immediately spit out into the trash 
can there and I said, ''There's something in this bottle.'' I 
took my purse and went downstairs to the wn~hroom where I 

became violently ill. I vomited quite hard aml 
page 49 ~ then I came back upstairs and I was told it looks 

very much like a snail or worm or something aml 
~omebody told me to see a doctor and get a lawyer. I clon 't 
remember all that they told me. I went downstairs. I called 
the Coca-Cola to report it. W'hen I called the Coca-Coia Com­
pany they connected me with Mr. Brown, the president., who 
told me it was nothing to be worried about: everything that 
went into a bottle was sterilized. I told him I didn't care if 
it was sterilized or not. I didn't want to eat no snails 01" 

worms or anything else. He. sent a representative out and 
the man looked at it aud typed i.t out and said he hoped it's 
only a cig·arettc butt and he wanted to take tlle bottle from 
me. I said I would take it to the Post Hospital to be analyzecl 
to treat me-s~ they could treat me if there was any poison in 
there. I took it over and Sergeant Denton and some docto1· 
took it down to the laboratory and they came back and g·nye: 
me this thing that's in tlle little bottle. 

Q. Is this what they gave you from the (indicating)-
A. Yes, it is and they told me as long as I threw up and 

everything, tliat there was nothing in it that conld hurt me; 
that I would not be poisoned from it and after that I went 
home and just couldn't eat any more. Ewrything- I ate fo1· 
the first two weeks, everything· I a tc rPmind(ld me of it. 
Everything· I ·tried to eat wns thrown up nnd I lo~t six pounds 
and that's when Lieutenant Yeginol told me I should come 
into the hospital. 

Q. What date did you go into the hospital! · 
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page 50 ~ A. On the 21st of October. 
Q. And the records show they let you go l1ome 

on the 25th, is that right f 
A. Y cs, that's right. 
Q. And then did you stny under the care of that hospital 

or did you employ other doc•tors 1 
A. No, I went back to the hospital twice more and I talked 

to Captain Irvin and he told me he thought I should see this 
doctor in town. I told him I didn't know ·anv doctor in town 
and he calJe<l someone up and got Doctor Ransone and he 
mnde an appointment for me and called my husband to take 
nw over the next day. 

Q . .And~ now, Mrs. Babb, Doctor Ransone has testified that 
YOU were under his care for I l~elieve from the 10th of Novem­
her through some time in December. Would you state, if you 
recaJI, how many visits over that. p<?riod of time you made to 
hi.-, ofrfoe1 

.A. 1t wns either four or five. 
Q. Prior to the 10th day of O_ctober, will you state to th«~ 

court whnt your general health conditions or condition was Y 
A .. ~,rom April of that year until thii, happened, I was iu 

the best of health. There was absolutely nothing wrong with 
me. I fe]t wonderful and I was gaining weight. 

Q Had you, durin~ that time, visited a doctor from April 
up nntil the 10th of October for any reason at all T · 

A. No, I don't think so. · 
page 51 ~ Q. Now, were you ever physically able to return 

to your employment with the ~.,ederal Government 
after the 10th cla? of October., 19471 

A. No. 
Q. Have you been able to enter any employment for any 

length of time since this happened f 
.A I did work for about fonr weeks in Chicago and I found 

·1 just couldn't do it. I couldn't g<;> without eating and sleep­
ing- and still try to wol'k at n~eounting·. 

Q. And that is yom following, aecounting work? 
A. Yes, it i!:-'. 
Q. Mrs. Babb, has tla~rtl l1£len any diff erenee in the ta Rte 

of yom· food sinP-e the 10th <lay of October up until now7 
A. Yes, there has heen Yery muc·h so. 
Q. Has there been any embarrassment to you at times when 

You were readv to eat sinc·P the 10th cfav of Octoberf 
· A. Yes. "\Vl1en certain things are ·called at the table or 
something- is said, I '11 havP to get up and excuse myself and 
leave the table and I just <'nn 't Atay there. 



. . 

64 Supreme Court of Appeals of V~rginia 

Ela-im~ Babb. 

Q. Mrs. Babb,· there is evidence here of-medical evidence 
here as to your monthly periods. Has there been a change 
since that time Y 

A. Definitely . 
Q. ·What is that change? 

A. Instead of four days, it's been going eight t9 
page 52 ~ ten days every month and very erratic near cer-

tain- · 
Q ·was this condition present before the 10th of October? 
A. No. 
Q. Rave any of the doctors ~hat you have seen discharged 

you nR being cured since the 10th of October? 
A. None of them. 
Q. Will you state what your pain and your feelings are 

now as to the present condition T 
A. I have a backache all the time. I have l1eaclaches. I g-et 

periodic spells of vomiting, maybe last for 10 days of eac4 
month ; not. sleeping right. 

£ .. Mr. Gordon: I object to him questioning· on this evidence. 
: Court: He hasn't questioned her. He hasn't questioned 
h~··· about a thing in the world. 

Q. M-rs. Babb, will you .state to tl1e court what your salary 
wa·s nt the time you were employed at Fortress Monroe? 

A. $37 .50 a week or $1,954 per annum. 
Q. And what was the type of appointment that you had f 
A. It was a temporary appointment for six months. 
Q. Did you plan to work the· full period 1 
A. Yes, I did. 
Q. .A.nd you haven't had any steady employment since then? 
A. No, I only tried working just recently and I couldn't 

do it. 
page 53 t Q. Now, you were examined ag·ain, I believe, by 

Doctor Ransone yesterday, or the day before yes­
terday, is that right? 

A. Yes. 
Q. Would you please 8tate to the court that since Octoher 

10, what had been the least that you have weighed ut any pe-
riod since October 101 : 

A. 110 pounds. 
Q. And what was your weight some time prior to that., the 

.most that vou have weighed? 
A. Wen: I weighed l;etween 122 and 125. 
Q. That was some time prior to this! 
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Court: Some time prior· to what 2 . 

A. Yes. 

Mr. Gordon: October 10, 19477 
Q! There is evidence you weighed something like 116 on 

the 10th day of November, 1947. 
A. That's about right. 
Q. And you say since t11is time your weig4.t has. flu~tuated 

l1ack and forth 0? · 
A. Yes, tl1at is- . . 
Q. You have weighed as low as llOf 
A. I never gone above 116. 
Q. And prior to ~hat, you did weigh as ·mueh as 125 t 
A. Yes. . · . ··, · 

Q. W1uin you were on tbe Post yesterday, wel'e 
page 54 } you embarrassed by an:·thing that occurred down 

there in reference· to this easel 
A. Yes. I was quite embarrassed. Somebody came up and 

asked me-

liir. Ford: I object, if your Honor ple_a·s~!- _ · 
Court: Let's find out. Tell me who came up 7 · 

A. Mrs. Potter and Serg·eant Potter. 

Court: vVho are they! 
A. He's the Post Sergeant :Major. 

Court: All right. Go ahead. I overrule the objection. 
Mr. Ford: It is hearsay, if your Honor please. 

A. Mrs. Potter came up and asked me if I had been in jaiL 
I asked her what she was ta]king about. "Somebody was 
investigating you'' and just then Sergeant Potter. told me-

Mr. Ford: I object to what Sergeant Potter said. 
Court: · I overrule tlic objection. 

A. I mean it was just embarrassing· to have people check .. 
ing· on my clmracter, checking on my background as though 
I were a criminal or something. 

Q. What was some of the other question~ if there were any, 
t]mt Sergeant Potter said were asked of him f 
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A. He said he· wa:s asked what kind of people we were, if 
we were quiet, if we were noisy, if we caused trouble anc1 
where we came from and where I went to .. I don't know all 
he told me. I '\Vas. so upset about that .. 

Mr .. Ford~ Same objeetion and move to strike. 
page 55 ~ Co.mt :. Overruled .. 

Q. Did l\:lrs .. Kelly tell yon anything allotrt tlli~ f•ase too r 

Court: Don't answer the question. The question is lead­
mg .. 

Q. Did you have any conv·ersation with Mrs. Kelly! . 
A. Yes, I had a telephone conversation with Mrs. Kelly aml 

she told me that Mr. Brown-· 

Mr. Ford: Objected to as being hearsay. 
Court: Overruled. 
lfr. Ford: Exception .. 

A. Told me Mr. Brown Iiad been to see I1er and tllat shC" 
told him wlmt happened there and that he had asked every­
body around tI1ere and that I sI1ould take any settlement Mr .. 
Brown offered me .. 

Mr. Forcl: Same objection, if your Honor please. 

Q .. AU rig-ht. Now, Mrs. Babb-

Conrt: Gentlemen of tile jury, "'ith reference to tTte8e re·­
ports that came to this woman, I've admitted them in the 
evidence for one purpose alone; t11at is not m; to the trnth of 
the statements but the fact that some people made tllis i,tatc·­
ment to her., wl1icli she said upset her,. in addition to wiurt she 
already testified to that upset I1er. 

Q. Now, Mrs. Babb, will yon ~fate wf1at the doctors_ tol<I 
yon was the matter with yon when you w·ere und(l'r thcir c•an• 

at Fortress ~fonroe T 
page 56 f A. Captain Irvin told me--

Mr. Ford: I object to what this Captain Irvin told he1·. 
Court: Objection sustained .. 
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Q. Do you know what your ailment and trouble was imme­
diately after this accident or this unfortunate matttn- came 
up? 

A. "\Vas psychogenic gastral intestinal reaction. 
Q. Do you know whether or not you have been cured of that 

condition? 
A. N (), I haven't. 
Q. And who is your present physician in Chicago! 
A . .Doctor L. V. Barrete. 
Q. ·when you were examined by Doctor Ransone recently, 

did you bring a report of the findings with you to Doctor 
Hammne'? 

A. Yes, I did. 
Q. Di<l you give them to him¥ 
A. Yes, I did. 
Q. Now, you have testified that you took an examination 

and were in good physical condition prior to the 10th day _of 
October, 1947. Now, name the doctor tlmt you have had ex­
amine you from that time to the present time, as best as you 
can1 

.A. There was Captain Irvin. 
Q. W"Jwre was he 1 
A. At the Post Hospital. 

Q. And who else 1 
pag~ 5i ~ .l\.. And Doctor Ransone and Doctor Barrete and 

there were some at the Post that I just don't know 
their names. They come and go so often, it's quite hard to 

. remember. 
Q. You have been constautly under medical care since the 

10th day of October, 1947, up till now? 

Mr. Ford: I object to the leading question and the wit­
ness has not so stated. Let tlte witness testify what care she 
got, if your Honor please. 

Court: I sustain the objection. 

Q. Are you under the doctor's care nowf 
A. Yes, I am. 
Q. Have any doctors pronounced you cured since the 10th 

of October 1 
A. No, and Doctor Barrete fmid-

1\fr. Ford: I object. 
Court: Don't tell what he said. 
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Q. Do you think you are making some prog·ress 1 
A. Very little. , · 
Q. Have you ever fell back to normal like you were b~fore 

the 10th of October, '471 
A. No, I haven't. , 
Q. Are you, at this time~ spending· money for doctors and 

medicine? 
A. Yes, I am. 

Q. While you were at the hospital at Fortress 
Jl>age 58 ~ Monroe, did you bavc to pay any expenses down 

J, there or did the government provide all of the fa­
cilities and medicine T 
: A. They took care of all the medical and the hospital but 
l paid for my meals, rations. 

I 
Q. And who has to pay Doctor Ransone 1 
A. I do. 

1 

Q. And your doctor in Chicag·o? 
, A. I have to pay him. 
i Q. I believe you just testified you are not working at this 
time? 
! _A. No, I am not. 
: Q. And where did you say your lmsband is stationed'? 
I A. In Panama, Corosal, Canal Z011e. 

I 
Q. Are you planning on joining him there? 
A. I can't plan on joining him. The doctor won't release 

foe to go down there. 
: Q. Do you know why you can't go? 
i A. Because of my nerves~ berause of tbe climate down 
there. The climate and my nerves just won't mix. 

b!, Q. On the date of October 10, 1947, wl1en you drank this 
oca-Cola in which this decomposed worm was present, who 

else was present in the room that you recalU 
I A. Mrs. Kelly, Mrs. Lewis, and Miss Lewis, I'm not sure 
kl hich; Mr. Catlett and there were three g-irls that I reaJly 
1 

don't know where they are and Mr. Toulson. 
page 59 ~ Q. Who actually brought you the Coca-Cola? 
· A. Mr. Toulson. 
I Q. Did you pay Mr. Toulson for it 1 
I A. Yes, I did. 
1 

Q. And did anyone have. an opportu11ity to be close or have 
~ontrol of the drink tlmt you know of, other than yourself un­
itil the time that you drank it; after l\fr. Toulson gave it to 
tyouT 
I A. No, no one did. 
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Q. How close was it sitting to you when Mr. Toulson g·ave 
it to you f 

A. About so far a.way from me. (Indicating.) 
Q. Did you leave your desk at any time after you originally 

got the drink! 
A. No., I didn't. 
Q. Can you state whether or not you swallowed any of this 

wormf 
A. I can't state if I swallowed anything but there was 

something slimy at the roof of my mouth when-I mean that 
was in my mouth, little slimy object and that was-had 
touched mv teeth. 
. Q. I believe you then spit into the waste basket? 

A. I brought the bottle down like that (indicating) and 
spit, all at the same time. 

Q. ·wm y.ou please Rhow to the court and to the 
page 60 ~ gentlemen of the jury about how much of the drink 

you drank? 
A. I'll say about so much (indicating). 

Court: For the purpose of the record, that would be about 
l1ow much out of the bottle f 

A. Well, from tl1ere to there. 

Court: Between a half and a tllird yo·u drank? 

.A. Yes. 
Q. Did you have anything els~ in your mouth at the time? 

"'\Vere yc,u smoking f 
A. I was smoking a cigarette. 
Q. Drinki11g n Coke and smoking? 
A. Yes. 
Q. Now·, did ~u go directly to the hospital after this hap­

pened? 
A. I waited until the reprP.sentative came out. I was shak­

ing- and l1e came out and be said he would like to take the 
bottle with him and have it analyzed. I told him I would 
sooner take it to tl1e hospital myself and after he left, he was 
t!1e1;e about five minutes, I think five or ten minutes, I took it 
over to the hospital. 

Q. And it was in the bottle at that time? 
A. Yes, it was. 
Q. Did you give it to tl1e officials of the hospital? 
A. I gave it to this doctor and Sergeant Denton, they both. 
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~he doctor carried it and Sergeant Denton went with him. 
: Q. And this was .... what they returned to you 

~age 61 ~ ( showing bottle) f 
I A. That is what they brought to me. 

! Mr. Ford: Let me interpoi:;e, if your Honor please. As 
a question of identification of that, I want to save the point. 

Court: Identification of what6l 
1 

Mr. Ford: Rather than goo back, I didn't hear who it was­
/ Court: I overrule the object.ion because. I asked you when 

i:t wRs submitted whether there was any objection and the 
record ought to show, since there is no objection, it would 
he admitted. 

J Mr. Ford: Tl1e record will show that I did not object to 
it because that was similar to the object he saw. I didn't 
object to that. 
/ Court: All right. 
/ Mr. Gordon: Then yon object to the qm~stion I just asked f 
! Mr. Ford: Because I wasn't paying· attention and I didn't 
hear your question and answer. If it is what I thought it. wa~, 
then I interpose an objection. 

! Q. How long would you say it was after you called M1·. 
~rown before he had his representative there? 

A. Between 20 minutes and a half hour. 
Q. And had you ever seen this man before¥ 
A. No, I had never seen him before. 

I Q. vVno did 110 say he was, do you recall¥ 
pag·e 62 ~ A. I don't recall what his name was. 
· Q. Did be say what he was-his position was 'f 

A. He was the driver of the Coca-Cola. He had a uniform. 
He talked like l1e was the driver. 

Q. Did you show him the bottle with the worm in it?: 
A. Yes, I did. I brougllt it over. 
Q. And did he observe iU • 

/ A. He held it up to the light and he looked and peered at 
1it and-
! Q. And be said whatf . . 
· A. He said to me he just hopes it's only a eig-arette hutt. 
1 Q. I see and after tllat-was it hefore that that vou called 
/~Ir. Brown or after thatT . . · .. 
1 A. I called l\fr. Brown m order to tell him about tlns and 
:this driver asked me if I would let him know wl1at the analvsis 
'was and I told him I would as soon a~ I found out. " 

Q. ],rom that day until today, l1ave you ~een or talked to 
Mr. Brown! 
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A. I talked to liim the following· morning and told him what 
the analysis was, of what the doctors told me about the Coca­
Cola. 

Q. And you recall any conversation with l\fr. Brown T 
A. Verv disthwt]v. He told me that I should 

pag·e 63 ~ take two ihots of Bo11rbon and a half glass of Coke 
and get over it. It's only my imagination aud he 

also told me that people all over the country eat snails or 
worms -and I told him I didu 't wEmt to drink anything after 
H had been soaked in Coke for a while. 

Q. That's what Mr. Brown told you the next morning? 
· A. Told me over the phone. 

Q. How did yon feel then¥ 
A. I just :finished throwing up my breakfast, what I tried 

to eat for breakfast. 
Q. Now, Mrs. Babb, you lufrl worked there until the 10th. 

"\Vas the reason that yon did not continue on there-why 
didn't you continue on in the employment there 1 

A. Because I wasn't eating. I was loosing all my meals and 
I was too nervous to sit down and try to work at figures. 

Q. Did you resign or did they terminate you? 
A. They terminated me and .I took the week off and I l1ad 

to take the following week off and I g·ot my notice of termina­
tion. 

Q. Do you know why tlwt was? 
A. Because I wasn't I coming into work. 
Q. You say you coulcln '1: go to work Y 
A. I couldn't go to work. 
Q. And you liave been under the care of doctors from the 

10th of October through the present time7 
p»ge 64 ~ A. Yes, I lrnve. 

CROSS EXAMIN.A.TION. 

Bv Mr. Ford: 
.. Q. Mrs. Babb, did ):-ou say how old you are? Do you mind 

telling us Y 
A. I'm 27. 
Q. Do yon kno,v who hrought you this Coca-Cola¥ Was it 

l\Ir. Catlett or Mr. Toulson 1 
A.. Mr. Toulson. 
Q. You stated that Mr. Catlett went out. You know whether 

he went out with l\fr. Toulson? 
A. I think that he did. I presume he did. 
Q. But you don't know 1 
A. I'm not sure. 
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1 
Q. You actually don't know then who g·ot the Coca-Cola 

<;mt of the vending machine, Mr. Catlett or Mr. Toulson be­
cause you weren't there' 
I A. No. 
: Q. You don't know who brougl1t it hack over the courtyard 
9r whatever it is out of doors, 1\fr. Toulson or Mr. Catlett or 
~oth, do you T 

I A. No, I don't. 
I Q. You weren't there, except what Mr. Toulson has testi-
fied to? · 
I A. Just what ]1e testified to todav. 
j Q. Except that you do.know, as you stated, he 
page 65 r put it on your desk? 
1 A. He gave it to me. 
[ Q. Were you working at the time under the immediate di­
rection of Mr. Duncan¥ 
I A. I don't know Mr. Duncan . 
.i Q. Wasn't he your verifior 7 

A. No, he wasn't my verifier. 
Q .. Were you a computer Y · 
A. No, he wasn't. I had a woman cloing my computing. 

. Q. Your· computing or verifying f 
: A. I was doing the computing. She was doing the verify­
ing. 
I Q . ..And it was not Mr. Duncan? 
I A. It was not Mr. Durnmn. I <lon't know 1\fr. Duncan. 
i Q. When did you go to work at the Finance Office this 
time? You had been off and on at 1hc Finance Office., had you 
hoU 
I A. Yes, I had. 
I Q. For what period of time? 
i A. From July of '46 until the date, the 10th of October. 
I Q. From July, '46. Did you g·o back-did you leave the 
finance Office and go to the hospital in July of '461 
I A. No, I left the Sig11al Office at Fort Eustis and went to 
the Hospital in '46. 
i Q. You were in the hospital in July, '46, were yon not? 
i A. Yes, I was. 
/page 66 } Q. Until some time in August Y 
' A. Very beginning of August. 
: Q. Did you tell Doctor Ransone why you were at the l10s­
pital? 

/ Mr. Gordon: I object to anything prior to the 10th clay of 
October. 
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Mr. Ford: I have n ri2:ht to show tl1is woman's condition 
tllat mig-ht exist from this- other cause. 

Court: Objection overruled. 

Q. Did you tell Doctor Ransome why you ·were at the hos~ 
pital just a little over oue year prior -to .thif.;;_f 

A. Yes, I did., 
Q. You were there becans(:l of a verv serious ~woman .condir 

tion, were you not? · . ·. · . 
A. Yes, I was. 
Q. In which you lost a considerable amount.of blood 7 
A. Yes. 
Q. Over a period of days f ·· 
A. Yes. 
Q. That would give you ,rel-y serious emotional upset t 
A. We-
Q. And it did 1 
A. No. . 

. Q. It did not g·ive you very serious emotional upset, 
A. No, I had the best medical attention there 

J>age 67 } was and they took care of it. · 
Q: Your condition wasn't Ruch at that time and 

carried over and still does, as a result of your experience in 
~Tnly and August of last year in the hospital at Fort Monroe, 
to cause you serious emotional upset! 

A. You mean in 1946? 
Q Yes, 1946. 
A. No, it isn't because the doctors got me, they considered 

me cured and my blood count was up to 100% in April of 
1947. I wa~ in the best of health that I had been since my 
second daughter was born and I had a blood count of 100% 
aud I was in perfect p]1ysical condition. · · 

Q. You were in perfect physical condition, I mean mentally 
as well as physically after you left the hospital in August of 
last year, '461 

A. Yes. 
Q. At one time they despaired of your Hf e, did they noU 
A. I don't think so. · 
Q. Did you noU 
A. No.~ I didn't.· 

Mr. Gordon: If your Honor please, I object. She's an· 
~wered tbe question. 

Uourt: She's answered the question. 
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Q. Now, wasn't it the experience that you had 
page 68 ~ in the hospital as late as July or August of ~46 that 

gave you the emotional upset rather than this oc-
currence? 
; A. No, it wasn't. 
1 Q. You say it was not. You don't have to tell the jnry 

what the cause was of your being in the hospital. I'm not 
asking you. You- are at. liberty to say what it was. 
/ A. I don't mind saying. I was in the hospital for a mis-

Qarriage and they call it an abortion. 
: Q. They call it an abortion. Superinduced T 
1 A. Not necessarilv. · 
; Q. After yon drank the Coca-Cola to the extent that you 
said,-I withdraw that. After you first drank the Coca-Cola, 
I don't believe yon did state about how much yon drank at 
t.hat time when you said that something· was wrong with this 
Coke. Can you give us an estimate how much you drank! 

A. Very small amount; about that much from the top of 
the bottle (indicating). 
1 Q. A sip and you said something was wrong and Toubon 
or somebody remarked it was your imagination t 
· A. Toulson and this girl that sat next to me. 
i Q. What was her name t 
· A. I don't remember her name. 
1 Q. And after that you then drank it down to where you 
indicated which his Honor has estimated as somewhere be­
tween a third or a half ,vhen you felt tl1e object in your 

mouth? 
page 69 ~ A. Yes. 

~imeY 
Q. How many times did you drink it, a sip at a 

! A. I don't know how many times I drank it. I wasn't pay­
ing any attention. I was working· at the time. 

1 Q. And then when yon felt this object in your mouth and 
;on your teeth you say you spat it out into the wastepaper 
basketT 

A. I had the bottle up to my month. It hit my teeth. I 
. tipped the bottle down and gpat into the wastepaper basket. 

Q. I mean you spat into tl1e wastepaper basket¥ 
A. Yes. 
Q. And you remarked that something- was in that bottle ·r 
A. Yes, sir. I said, "There's something· in thi~ bottle." 
Q. You mean something lrnd been in the bottle. You liad 

! spit it out Y 
.A. No, I hadn't spit the snail out and it slipped back into 
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the bottle and I spit out this small slimy object, whateyer 
it was. 

Q. Well, you spit it out into the wastepaper basket, did 
vou notf 
· A. Yes, the small slimy object. The big: thing went into the 
bottle again. 

Q. You didn't spit that ouU 
A. No, tba t touched my teeth. 

Q. ·whatever touched your teeth, you spat out 
pag·e 70 ~ whatever you Jiad in your mouth. 

A.· It touched my teeth. I tipped the bottle down 
and was spitting· at the same time and that slipped back into 
~he bottle and the small object that got into my mouth, I spit 
mto the wastepaper basket. 

Q. That is no part of this what you spit into the basket? 
A. I don't -know what it was. 
'~- That is what you show here remained in the bottle and 

did not go into the basket, is that correct 1 
A. That's correct. 
Q. So this then did not go into your mouth? 
A. It touched mv teeth. 
Q. That's what you said. Then you went to the washroom? 
A. Yes. 
Q. vVhere you were nauseated or sicH 
A. Vomited very violently. 
Q. Do you know where Captnin Irvin is now, the doctor that 

treated vou f 
A. He·· is separated from the service. 
Q. You know where he iR? 
.A. No, I don't. 
Q. Don't you know that lie is in ·w"inston-Salem., North 

Carolina f 
.A. No, I. don't. All I know be is separated from the serv-

1ee. 
page 71 ~ Q. Your counsel hasn't told you he was in v\Tin-

ston-Salem, North Carolina, if you wished him to 
testif-v? 

A. °lW: v counsel hasn't told me. 
Q. ,v·11at was the mnne of your doctor in Chicago? 
A. Doctor Barrete. 
Q. How do you spell that, B-A-R-R-Y-T-E? 
A. B-A-R-R-E-T-E. 
Q. He's in Chicago·? 
A. Yes. 



76 Supreme Court .of Appeals of Virginia 

Ela-ine Babb. 
. 

'. Q. And his deposition could be taken, if desirable, could 
it noU 
: A. Yes, it can. 
: Q. It could be taken bet' ore this trial? 

A. It could. 
i Q. He's in Chicago available to testify Y 
i A. Yes, he is. 
I Q. And if Doctor Irwin is in vYinr.;;ton-Salem and--
, 

i 

i Mr. Gordon: I object. You Nm bring in all the evidence 
you want to bring in. There isn't any reason for that. 

1 Court: I think he's got a rig-ht to say that the depositions 
might be taken. Of cout'sc, this court cannot requifo him 
~o come here and testify. Under proper notice, their deposi­
~fons could be taken where th~y reside and introduced as 
Jvidence in this case. • 
i · Mr. Ford: That was the purpose of the question. 

page 72 ~ Q. And you say your counse I did not tell you 
Doctor Irwin was in "Tinston-Salem or some other 

place in North Carolina T 
A. I didn't talk to my counsel much since I'm down here, 

RE-DIRECT EXA1v1INATI0N. 

By Mr. Gordon: . 
! Q. Let me ask you one question. Since counsel has evi­
dently had Some .motive in asking you about your sickness 14 
months prior to this matter, will you please state to the court 
~hat your religion is? · 
1 A. My religion is Catholic. 

: The court at 1 :30 p. m. recessed until 2 :30 p._m. at which 
time it reconvened. 

AFTERNOON. 

: Mr. Gordon: If your Honor plea~e, I ask if I might be 
permitted to get Mr. Cochran back on the stand for just a 
minute to verify the dates. · 
' Court: All right, call l1im back. 
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. ..WALLACE H. COCHRAN, 
1·ecall_ed as a- witness for the plaintiff testified as follows: 

DIRECT EXAl\UNATION. 

Bv Mr. Gordon: 
WQ. Mr. Cochr~n, a few minutes ago you took the stand and 

testified that in your capacity as recorder there of the medi­
cal 1·ecords of Fortress Monroe, the records indicated · that 
Mrs. Babb had been the patient at the Fortress Monroe Hos-

pital from October 21 through October 25 and that 
pag.·e 73 ~ she was a patient in the hospital f 

A. Hospitalized patient. 
Q. Now, will you s,t~te to the court the days in which Mrs. 

Babb ·was what you consider an "out-patient" after October 
10, 1947? . . 

A. From the official Out-Patient R.e2'ister on Elaine M. 
Babb., Ptack was her maiden name, October; 1947, it showed 
she received treatment on the 13th of October and the 15th of 
October; then again on the 20th of October, 31st of October. 
The final date is 4 November. 

Mr. Gordon: That's our case. 

MARSHALL E. ANDREWS. 
called as a witness by the defendant, being duly sworn, testi­
fied as follows : 

DIR.ECT EXAMINATION. 

By lVIr. Ford: . 
Q. Please state your full nanie, l\fr. Andrews t 
.A. Marshall E. Andrews. 
Q. Where do you liye ¥ 
A. I live in Hampton. 
Q. How long liaYe you lived in Hampton? 
A. About 15 months. 
Q. If you can sort of listen to me ask you the quest.ions 

and then talk to the jury, any wny that you can, I would ap­
preciate it. They're the ones who really want to hear yon. 
How long have you .been employed at the Newport News Coca-

Cola Bottling Company? 
page 7 4 ~ A. About 15 months. 

Q. And in what capacity? 
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A. Plant superintendent; production superintendent. 
Q. Plant superintendent or production superintenclenU 
A. That's right. 
Q. Generally, what are your duties! 
A. vVell, to see that everything is going on in perfect order 

in the plant mostly. 
Q. You have cl1arge of tbe operation of the planU 

I A. That's right. 
Q. Charge of the bottling of Coca-Cola! 
A. That's right. 
Q. How long have you heen in the bottling business f 
A. Oh, about 25 years. 
Q. Consecutively¥ 
A. Only thing I ever clone since I started. 

, Q. Where were you employed, in what capacity befol'e yon 
came to Newport N cws ~ 

A. I was production superintendent iu Silver Spring~ and 
La Plata, Washing-ton. 
' Q. In La Plata, Washington Y 

A. That's right. 
Q. And in Silver Springs 1 
A. Out of D. C. 

Q. Main office in D. C. f 
page 75 ~ A. General office was in Richmond. Main office 

was in Ricl1mond. 
Q. What company! 
A. James E. Crass. 
Q. Do they have companies as large as Newport New-s? 
A. Y cs, the Washington and Richmond plant i~, either one 

ias large as this one. 
: Q. And you have been employed in the bottling business 
:for about 25 years Y 

A. That's right. 
Q. You were employed. as plant superintendent or produc-

tion superintendent, whatever you call it, October of 194n 
A. Yes, sir. 
Q. And you have been since that time! 
A. That's right. 
Q. Now, Mr. Andrews, I want you to explain to the jury 

the me~hod of m~king Coca-Cola from Coca-Cola syrup and 
carbomc gas., tellmg the name of the macl1ines that are m:ied, 
the l)eginning of the preparation from the syrup bal'rel on 
through the process and using any illustrations that yon have 
or any diagrams or blueprints that you may have that are 
proper to be used. ·Do you have tllat book, by the wayf 
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A. Yes. 
Q. You go ahead, generally, if you want to. 

A. I just have the l>ook of the washer but the 
page 76 ~ main procedure first if.l the washing machine. 

Q. Just start with tl10 syrup, if you will. ·where 
do you buy the syrup? 

A. TLe syrup is shipped from Baltimore. 
Q. In what kind of confainers t 
A. In stainless steel drumR. 
Q. Purchased from whom? 
A. Coca.Cola. 
Q. You say they are sealed stajn}ess steel drums Y 
A. Yes, sir. -
Q. They are shipped in here and where are they delivered T 
(~. By truck to our warehouse. 
Q. How does the syrup get into the machines that fill the 

bottles with syrup f 
A. w· e have a direct hookup from the drum to the machine; 

that is a fitting that fits on the drum and the drum is rolled 
over and it drains down to the maehine. 

Q. By gTavity? 
A. By gravity. 
Q. You don't use a pump system? 
A. No, with a float in the machine to keep the right amount 

for the measuring cups in the syrup at all times. 
Q. Is there any straining of the syrup f 
A. Two strainers; one where the barrel is put on, verv fine 

mesh strainer. . .. 
Q. Cun you give the size of it f 

pago 77 ~ A. I wouldn't know the mesh of the wire. It's 
u lot smaller than the ordinary screen wire. You 

just can see through it. 
Q. It's smaller than ordinary screen wire? 
A. Oh, yes and another, same type strainer. That's right 

Lefore the syrup goes into the syruper. 
Q. The syruper is on what floor and the barrel is on what 

floor? 
A. The bar1·cl is on the second floor, comes down to the 

first floor to the syruping machine. 
Q. And the syruper is on the first floor t 
A. Yes, sir. 
Q. Now then, with the bottles that come from the trade, 

or new bottles, how are they introduced to the line on which 
the bottles come on to the syruper? What's done Y Ju.t:Jt de .. 
scribe the bottles as they go through the soaker Y 
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A. The bottles are pre-inspected as t11ey go into the washer, 
as they go up into it bottom up condition. The first pro­
cedure is it is pre-rinsed twice. It is pre-rinsed twice be~ 
fore going into the caustic tanks. 

1 Q. HowY 
A. By strong sprays of water into the bottles witl1 the 

bottles in the upright position. 
[ Q. After they enter into the machine Y 
page 78 ~ A. Yes, sir. 
! Q. All right. 
: A. Then they pass into the :fh·st tank, a four per cent 
solution of caustic solution. 
· Q. Four per cent caustic solution and what is its purpose T 
; A. That's to sterilize the bottle. We generally keep the 
:first tank around 130 degrees fahrenheit and it stays-
: Q. Let me ask you before you leave that. Will you state 
whether or not that is the solution that is used by the trade 
and by, commercially, by all bottlers that you know of¥ 
/ A. Yes. We generally maintain a four per cent solution. 
I don't think the state requires you to have three and a half. 
We maintain four per cent at all times. 
: Q. That. is the caustic soda solution Y 

A. That's right. 
Q. All right. How long would it remain in the first tank. 
A. About four minutes. · 
Q. What is its function in the :first tank? What does the 

bottle doY 
A. Well, the- bottle just rides on this chain. 
Q. On a chain Y 
A. Moves all the time; moves down into this solution. 
Q. Is it stopped Y 

A. Don't never stop. 
page 79 ~ Q. Is the neck of the bottle open T 
: A. Yes, sir, and it passes on out, drains hack 
into the same tank and g·oes into the second tank whfoh is 
four per cent alkalide solution. 

Q. What is the temperature Y 
A. 140 to 150 degrees temperature. "\Ye maintain 140 to 

150. 
: Q. How do you determine the temperature Y 
\ A. We have thermometers on the outside of the machine. 

Q. How do you test the solution¥ 
, A. We have a Tytratting acid, Acid Tytratting Kit that we 
test each morning to see what the loss is during the day and 
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we add back or in the evening we add what we used out of 
t1iat compartment each day to bring it back to four per_cent. 

Q. Test each day and maintain its efficacy each day! · 
A. That's right. 
Q. Go to the second tank. Then does it have another tank? 
A. In the third.tank we keep that at three per cent solution, 

150 degrees. Same procedure practically and remains in 
J.tbout four minutes. Then it goes to the fourth tank; prac­
tically the same thing only about a two per cent solution 
mid after it leaves there, it goes into fresh w~ter. 

Q. Still on a chain? . 
A. Still on a chain all the time. . It goes to a fresh _water 

tank which washes off the solution that would be 
page 80 ~ on the bottle when it comes out these caustic. tanks. 

That's about 110 degr.ees that we keep that at. 
Then the bottle is still on the chain and goes up outside 
mid there is .a brushing device whi~h brushes the bottom 
and the sides of the bottles. It has a lifting spindle that 
fakes this bottle off the chain. That's that particular ,place; 
Jmshes between those two revolving brushes. The bottom 
brush washes the outside of the bottle. Then it passes from 
th~re to the first inside rinsing· tube which is a high spray 
of water and· that is about 110 degres · fahrenheit. First 
rinsing tube. This bottle is rinsed thoroughly and then 
passed through a revolving brush about 550 revolutions per 
mfoute. 

Q. What arc the bristles of that brush made oft 
A. Nylon. 
Q. All right, sir. 
A. And then after that, goes up in the bottle and spins, 

comes down in the bottle, passes through another rinsing 
tube which would rinse out anything that happens to he in 
the bottle at that particular time and then it goes over an­
other brush in the same procedure and after that, it goes over 
two more rinsing tubes under high pressure, just regular tem­
perature of water pressure; then each bottle is rinsed twice 
more then and then drained until it gets down to the front 
of the machine. Then this bottle passes on to this syruper. 

Q. After the second rinsing, it comes out of 
Jmgc 81 } the machine f 

A. The man sits there all the time to watch for 
cracks in the bottles or just for anything that should happen 
to be wrong with the bottle at that particular place. 



SZ Supreme Court of Appeals of Virginia 

Mar.~hall l!J. Atidrews. 

Q. Has anybody touched this bottle from the time it was 
put into the machine into nowt 
: A. Nobody touched it at all. Then it's passed on to ouY 

first inspector which is the girl that sits there just thirty 
minutes at a time. \Ve change them every thirty minutes. 
She watches. 

Q. Let me go back. How long has it taken the bottles 
f:rom the time they entered the machine until the time yon 
~re ~peaking of when they come out t 

1 A. 25 minutes. 
Q. They have been in this washer about 25 minutest 
A. About 24 or 25 minutes. 

1 Q. They come out. 
1 A. They are bottom up, all up to this particular time. When 

they come out of the machine they are set up on this other 
conveyer. 

Q. Conceyer belt'? ·where is the inspection with :ref er­
cnce to the opening of the machine? 

A. He sits right in front. Twelve bottles come out at a 
time. He sets right in f rout as they tip up with a bright 
light right at the end of the machine and he watches for 
those-

Q. How close to the operator-to the end of th<~ 
page 82 ~ machine where they come out. How many feet 

,vould it be between the inspector and where the 
bottle comes ouU 
, A. About as close as this. 

Q. Two feet, as close as two feet; about to the stenographed 

Mr. Gordon: Three feet. 

A. Then they pass on, on the same conveyer to .. the girl 
which inspects the bottles. She sits there just thirty minutes 
at a time and watches for any cracked bottles or anything 
that could be wrong that they missed seeing at the first 
machine and then it passes on under the syruper. 

Q. Hotv far would it pass from this inspector who looks 
for cracked bottles or anything out of the ,,my, how many feet 
011 the conveyer would it run T 

A. About three feet. Then it comes around this syruper. 
1 Q. Now, how does it get the syrup in iU 

A. Without anybody touching the bottle at all. Each 
syruping tube has a one once measuring cup that's rai~e(l' 
and drained in the bottle each time so it doesn't get more 
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or less than one ounce of syrup in the bottle. It passes on 
from under the syruper-

Q. Is that on a sort of cylinder, goes around Y 
A.. Yes, takes on carbonate water. 
Q. ·what distance is the syruper from the filler! 
A.. Probablv a foot. 

Q. Right next to the syruper, goes then from 
page 83 ~ the syruper with the syrup in the bottom of the 

bottle to the filler-. 

Mr. Gordon: I don't mind him leading this man a little 
bit. You have lead the man throughout the whole testi­
mony. I have no objection but this is continuous. 

Uourt: If you don't have uny objection-
Mr. Gordon: I am objecting. to letting him testify. 
Uourt: I think the last f.ew questions were leading. 

A. Then the bottle passes around the filler and takes on 
the carbonated water and the capping machine or crowner, 
we call it, is right within one foot of the filler where the 
Lottlc is capped at that point. It's never touched from tbe 
time it comes out of this washer sterilized, until after the 
eap is on and it goes on around the mixing machine then, on 
the same belt. 'l'he bottles are turned upside down to thor­
oughly mix the syrup aud carbonated water together, fol­
l°'vs the conveyer around. Then another girl inspects the 
finished .product. She sets there with another light behind 
the bottles as they pass on by and watches them for the 
third inspection before they get to the place they case up 
the bottles. 

Q. Getting back to the carbonating of the water, where 
does the water come from ,i 

A. ·water comes from the filter in the basement and it 
comes up to the carbonator. 

lJ. City waterf 
A.. After it is treated. 

pag·e 84 ~ Q. Tell how it is treated? 
A.. Through sand and gravel filters ~nd carbon 

filter which would take out auy taste of the water. Then it 
goes from the carbon filter through a paper disc filter, double 
paper disc filter, before it passes to the carbonator. 

ll, vVhere is the carbonator? 
·A. Where? Right side of the filler. I'd say four or five 
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feet from the filler and it passes through block ten pipe from 
a line pipe from the carbonator over to the filler. 

Q. And then after the last inspection, it's ready for the 
trade, is that righU 

A. That's right. 
I Q. They put in cases? 
i A. Put on the platform and right up to the trade. 
: Q. Go back further to the capping of the bottles. ·where 

do the caps come from Y 
I A. We have those in a closed container on the first Aoor. 
Tl1ey come _sealed in packages. They are dumped in thi~ 
Jlosed container. They come down through a stainless steel 
pipe to th~ top of the capping machine. The whole pro-: 
cedure is closed in from the time the caps are put in the 
stainless steel tank. 

Q. The caps are received in a sealed container? · 
A. They are dumped into this stainless steel container on 

the second floor and they are dumped, fed down by gravity. 
Q. What is the name of the soaking machine? 

page 85 ~ A. Meyer Dumore. Meyer Manufacturing. 
Q. Is that a modern machine or noU 

. A. I think it's the latest improvement in the machine on 
the market. Latest I have seen. 
! Q. Is that your opinion 7 
: A. Yes. I don't think there's anything on !the market 
~my later than this particular machine. 

Q. Have you been in a number of plants, in your ex­
perience? 

A. Yes. 
Q. Do you know of any machine that's as modern or more 

modern than this 7 
· A. No, sir. 
· Q. Now, will you turn (pointing to the book)-
1 

I 

Mr. Gordon: Let me see what you are going to do, Mr. 
1~,ord. 

Mr. Ford: I was just about to hand it to you. 
I 

: Q. Is this the cleaner (indicating to picture in the book)? 
: A. That's the washer. Here's the open procedure. 

Q. Just a minute, so that Mr. Gordon is going to know what 
we are going to talk a bout. · 

A. Here's the first design of the washer (indicating). 
Q. Now, Mr. Andrews, if you will, with your Honor's per­

mission, I would like for :Mr. Andrews to stand over here, if 



Newport News Coca-Cola Bottling Co. v. E. Babb 85 

lJfarshall E . .Andrews. 

your Honor will permit, so that the jury can see 
JJage 86 } the process by way of the diagrams of the wash­

ing part. You don't have with you the diagram 
of the syruper. 

A. We don't have it. 

Mr. Gordon: Now, .let me see, Mr. Ford. Are you going 
to show different pages Y . . 

Court: I thought you marked the one he intends to show . 
. Any objection to tl1ose f 

Mr. Gordon: No. . 
Court: This is where the bottles· are -right here where 

· the first of the men will be standing. 
Q. Let's get it as well .as we can for the record. You are 

now testifying from a diagram of the diagram on Page 7 
of the Meyer Dumore Bottle Cleaner book which appears 
to be a book published by· the manufacturer showing the 
diagram and photographs of the machine tbat. now is used 
in Newport News Coca-Cola Bottling Company, is that cor­
rect? 

A. That's right. These bottles are loaded on chains right 
here first. This is a feed-in device right here (indicating). 
'rhe bottles are inspected here (indicating) by two men and 
put on this feed-in. Then they pass right up over here which 
is a pre-rinsing device with two strong pressure jets and 
each bottle is rinsed twice before it goes down into what we 
eall the first tank here. A chain comes around here, comes 
down under this drive in this four per cent solution which 

. takes about four minutes. . Then it goes over the 
page 87 } top where it drains after it gets above the water 

· line here and it goes back into -the second tank. 
It feeds the same procedure all the way through, two to 
four per cent and two to three per cent solution and three 
and a half solution and it goes into this fresh water tank 
right bchin<l this where running water is running in and out 
nt all times. That is to get the caustic or cleaning com­
pound out of the water or off the bottle before it ·goes into 
the machine. 

Q. You are pointing now from page 10 of a diagram of 
the same book Y 

A. This bottle, this is the way the bottles travel after they 
come out of the fresh water tank right up here. They travel 
over here. This is the lifting spindle device, takes this bot­
tle off the chain here which you see (indicating). It travels 
on and these brushes revolving. Then there's a brush on the 
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bottom of this thing here. Then the bottle is pushed up. 
This lifter spindle is turning and these brushes are revolving 
the other way and that washes the bottle with two sprays of 
water coming in here and here and that washes the outside 
and the bottom of the bottle. Then it passes on up to her!'J 
to this first rinsing jet which is heated with about 110. That'~ 
to keep the bottle from getting too chilled when it hits the 
cold water and this device lifts up, goes up to the bott1e, 
top of the bottle with a strong spray of water in there. Then 

it comes down and the next one is ~he brush spindle 
page 88 ~ that goes up into the first bottle here with wat<~r 

on the brush at all times sprayed.in here. 

Mr. Fraley (Juryman): You got one brush on that spincllc». 

A. One brush on each spindle. 

Mr. East (Juryman): Goes into tlic bottle f 

A. Yes, same as a hand-bottle brush and then it passes into 
this center rinsing tube which is just normal temperature 
water that rinses the bottle again before it passes to thig 
second brush and it goes through the same procedure here 
this second brush. 

Q. The brush revolves t 
A. The brush revolves around 550 R. P. M. and then there's 

two more rinsing jets over here and they come over this, uucl 
this chain is coustantly moving. You see, this thing goes up 
and the chain drops back and picks up the next bottle mHl 
each bottle is rinsed there with those two front and then they 
drain and then they get down to-let's see if I have a skefoh 
here. In other words, that's the type machinery right therP­
(indicating). 

Mr. Gordon: Let him identify that page. 

A. Number 17, and it comes off through these. You see each 
one of those rollers here and they come-this thing sets them 
up-. It is a convcyer going right by, sets the bottle bottom 
up until this chain turns until this particular place and then 
the bottle is out and they slide out and this thing sets them 

up and they go over 011 a conveyer and the. first 
page 89 } inspector sits right here in front of a row of lights 

made on to the equipment, right under a shield 
right in front of the machine here. 
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Q. From this photograph, where does tho conveyor go? 
A. It goes right straight about four feet down here where 

the syruper would be. 
(~. You are pointing over to the right, off the edge of the 

pagef 
A. That's right and another i11spector sits right here be­

tween this washer and the syruper and just as an extra 
precaution in case anything should be wrong with the bottle 
and they puss around the filler. 

Q. This diagram and photograph that you are referring 
to uow does not shO\v beyond the washing· machine, is that 
correct ·f 

A. Right. 
Q. You <lo not have a photograph of diagram showing 

the process after it leaves the washer when it goes on the 
cottveyer and goes to the syruperY 

A. I do not have that. 
Q. You do not buve such a diagram of that, as you have of 

the soaper? 
A. No, sir. 
CJ. Do you know what model machine this is! 
A. '39. That's about tlrn latest model been made unless 

they made one since ~he war. Latest type machine 
1mge 90 ~ I have seen. . 

Q. Now, all of this washjng and sterilizing and 
the precaution that you huvc spoken of in the filtering of the 
water and syruping autl inspection is for what purpose f 

A. 1.'o put out a sanitary, clean, sanitary package. 
(J. ,v11a t is the effect of tl1e caustic soda on any contents 

of a bottle, of foreig·n sub~tance, if it should get into the 
soaker! -

A. Well, it will deteriorate most anything, ptece · of meat 
or anything, the caustic will eat that up or anything that 
~ltould be caked on a bottle other than probably tar or asphalt . 
.L have seen some of that would come through on a bottle once 
in a while. Other than that, it would take anything else off 
a bottle with this temperature and high percentage of caustic 
tlmt would be on the bottle or iu it. 

lJ. How about a piece of cement or something like that Y 
A. Probably wou!dn 't take off cement. In fact, I know it 

wouldn't take off cement or probably tar or asphalt. Other 
than that, it would remove anything else that should happen 
to be on or in the bottle. 

Q. What is the purpose of the inspection as it immediately 
<~onies out of the soaker and the inspector who sits immediately 
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to the riS"ht and the one down near the end. What's the 
purpos~ 9f that inspection Y 

A. That's just an extra precaution, in case of cracked bot­
tles or sometimes it has been known that the machine would 
· get too hot and then coming into _ a cooling tank, 

page 91 ~ it might crack a bottle or two . 
. ; Q. Have you seen cracked bottles Y 
, A. If it should, I mean if anything should happen to this 
device and it got too hot and the bottle went into a cooler 

. tank, it might crack a bottle. 
Q. What do you do with the cracked bottles Y 
A. They wouldn't fill if a bottle is cracked or the least little 

nick on it. The bottle wouldn't fill. 
Q. What does the inspector do if it's detected t 
A. He takes it off and it's broken up. If the bottle has 

been in use a great while, sometimes it gets scarred or scuffed. 
It doesn't look presentable. You couldn't tell very we11 until 
after the bottle was cleaned and sterilized whether this bot-

. tle should be taken off or not. That's the main thing that 
we do at this particular point. 

Q. Suppose, if the bottle contained say a open safety pin 
0_1· a clothespin that had gotten into a bottle. Would the 
washer take that out? 

A. In case, say a clothespin or anything like that getting 
in the bottle, on this brushing device, there is an automatic 
stop. If anything-I have seen marbles once or twice in a 
bottle. Somebody put a small marble in the bottle and you 
couldn't get it out and the brush gets into the bottle. It 
. wedges itself and that automatically stops; cuts 
page 92 ~ the machine off and you have to go back and get 

· the bottle off and probably replace the brush be-
fore you could run any more. Same way with a clothespin. 
Of course, if we didn't have this pre-inspection in front, 
probably one might get in the machine. At that particular 
place when this brush goes into the bottle it would hang the 
brush in the bottle and the brush couldn't get out and natur­
ally it would stop the machine at that point. 
· Q. Now let me ask you this. If, when the bottle is put 

into the washer it contained organic matter, would the same 
~·esult obtain or would it be thrown out or what would hap-
pen? , 

A. I never have seen anything in the way of soft, anything 
-soft, mushy or paper or anything would be in a bottle, that 
would be in it when the bottle came through. Brushes would 
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take out anything that would come through the ~eek of the 
l>0ttle or either those revolving brushes. Any soft m,atter., 
it would tear it to pieces so it would wash out. 
· Q. After· the two brushes that you pointed out on Page­
l don't know whether it was seven or ten, how many rinses 
m1der pressure are there after the brushes come ouU ., 

A. Two. · 
(1. Two rinsings under pressure 7 
A. Tluit's right. 
Q. How.much pressure is it7 · 
A. About 50 pounds pressure. 
Q. And what's the purpose of that? -' 

A. Well, in case anything should be stuck iµ 
Jlage 93 } there that the brush loosened, naturally it would 

give it a thorough rinsing after it leaves th~ 
})rushes; in fact two more rinsings. Each bottle has about 12 
procedures o~ washing before -it passes this last rinsing ~b~. 

Mr. Ford: vVe want to introduce, if. your Honor please, 
those pages he testified from. If we can get them out, we 
wi.11 do so with the understanding that they will be· definitely 
marked. · · 

Court: I'm admitting iu the evidence the diagram and pic­
tures. In regards to the description or wording on there, 
you 'II disregard tliat. .. · · · 

The diagrams and pictures were received in evidence and 
marked Defendant's Exhibit 1(1), 1 (2), and 1(3). 

Q. Do you know anything personally about this matter we 
a re discussing in this· case Y · 

A. No, I ain't heard anything about it. -
Q. You don't know anything personally about the bottle or 

anything in it Y 
A. No.· 
Q. May I say one thing further. You have testified, gen­

e !'ally, about the operations. May I ask you, sir., if the testi­
mony that you gave would pertain to the operations of the 
pfant in and around October 10, 1947' 

A. What is your question f 
page 94 } Q. You have testified generally as to the opera-

tion of tlie plant. Is that same operation the same 
as existed in October 10, particularly, in 1947? 

A. That's right. 
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CROSS EXAMINATION. 

By Mr. Gordon: · 
Q. Mr. Andrews, Mr. Ford just asked you if tllis was the 

first time you knew that a suit was pending against the Coca­
Cola Company. 

A. Just a few days ago Mr. Brown told me about it aucl 
said-

Mr. Ford: I didn't ask him that but that's all right. 
Mr. Gordon: Let me get the question in. What WU8 the 

question t 
Court: You asked him if he knew anything about this par­

ti.cnlar case. 

A. I think I saw something about someone g·etting some­
thing in the bottle. Until a day or two ag·o, as far as knowing 
anything about it, I think Mr. Brown said something about 
it. He probably wanted me to come down to court. 

Q. Mr. Andrews, you have been engaged in this work, you 
say £or 25 years; is that tme ! 

A. That's right. · 
Q. And lms your position always been the same! 
A. A good many years .. 

Q. As manag·et of this concern and all °l 
page 95 ~ A. Good many years. 

Q. And during that time, lrnve you ever had any 
work along the lines of complaints Y 

A. Well, I don't remember. I haven't had any complaiutH; 
haven't heard of any complaints since I have been in Newport 
News and it's been, I don't remembln'; probably been 10 or 15 
years hack. Probably mig·ht have bought a bottle back then 
or something-. I haven't had a complaint of any kind. 

Q. Now, do you kuow definitely when this particular ma-
chine was installed! 

A. No, sir. 
Q. Yon don't know f 
A. I know what model machine it is. 
Q. You dou 't know when it was installed f 
A. Couldn't have been installed before 19:m. 
Q. They haven't any since '391 
A. I think they made a '40 model; a few '40 models if I 

am not mistaken. 
Q. How old would you say this machine was that you ha,·e 

just spoken about! 
A. Well, I think it's running about five or six years prob-
~~ . 
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Q. If they haven't made any since 1939 and this machine 
has been there all the time, how do you account for five or 

six years? 
pag·e 96 ~ A. vVell, I don't know about that but it seems 

like to me I hea t'cl someone around the plant say 
the machine was put up in a g·arage for a year or two after 
it was bought before it was installed. 

Q. You know there have been any type of machine made 
since '39 or '40 f 

A. Not to my knowlcdg·e unless they started making it 
agab_1 this year or the last year. 

Q. Now, to start off with, you say the syrup is purchased 
from Baltimore? 

A. Yes, sir. · 
l~. Aud you say it comes clo,·rn from Baltimore to this com­

pany l1ere in Newport News and it's pla·c~d., you said, on the 
second floor and comes clown 011 the first floor 1 

A. That's rigllt. 
Q. How much do J·ou put in there at a time 1 
A.. ·what do you mean f 
Q. I mean how much syrup do you put in there at- one 

time? 
A. We have a device upstairs. We can hook on five barrels 

at one time. 
Q. How much would five barrels weigh f 
A. Between five and six hundre~l pounds. . 
Q. That means tl1at the force froni five barrels of syrup 

nre ou top at all times 1 
A. ,ve don't turn them down at a.U times. 

page 97 ~ Q. At one time there is a force of jive barrels 7 
A. I said we put on five barrels. We turn down 

two ha rrels at one time. 
Q. In other words, two barrels are forced down through 

the strainer at one time·f 
A. There's a float in tllis device that is at the bottom of 

the tank that raises and lowers. As the syrup is running, 
fed and used in the symper, this float gradually goes down 

, nud more syrup goes down, not under a whole lot of pressure. 
Q. Not under a whole lot of pressure f : 
A. Tl1is float valve control at the bottom of the line-
Q. How does that work if you put in two barrels like you 

just testified to and there'R a float in this. Wouldn't there 
be any more pressure thuu if you just had a half barrel on 
there? 
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A. I don't hardly-wouldn.'t be none to amount to any­
thing, I don't think. That's because the float generally cracks 
clown a little bit at a time and lets the syrup in a little at a 
tim~ and it runs through very slow. · . 

Q. There are two barrels of syrup and the force, other than 
the check-valve, is forcing the syrup down°? 

A. Yes, sir. 
Q. It forces it down into the bottle 1 
A. No, not into the bottle. 
Q. Where does it go 1 

.A. Goes into this tank and-
page 98 } Q. How much is in the tank at one tiine? 

A. About three gallons. 
Q. Now, how does it get out of the tank into the bottle? 
A. That's w11at I was explaining. There's a one ounce 

cup on the end of these rinsing· tubes and this bottle comes 
out under here and the ounce cup, it raises out of the syrup 
and drains into the bottle while the bottle goes around. 

Q. How long is it on there from the time it hits it until 
thH time it comes off! 
. A. About a fourth of a minute; not hardly that long. 

Q. You have beeri 25 years in the business! 
-f A~ The machine runs about 128 or 130 bottles a minute and 
there's ~twenty of those syrupers on this syruper so you can 
figur~ about bow long each bottle would stay on there in order 
to get-
. Q. This is purely a mechanical device is that true? 

A. '1,hat 's right. 
Q. No human hand touches it. It's operated purelv by me-

chanics? · 
-. A. That's right. 

Q. Mr. Andrews, in your 25 years or in your whole life 
have you ever found a perfect machine! 

A. vVell, I don't know. I }1ave seen right many very near 
perfect; about as near as a human being·, or more so I think. 

Q. Can you tell whether or not you have ever 
page 99 ~ seen a perfect machine? 

A. There's nothing perfect. I have seen them 
as near perfect as they can possibly be made to make them 
and I think the bottling equipment is about one of them. 
. Q. You have testified that the syrup comes in from Balti­
more and the water is the regular water that we use in our 
own hq_usehQ}d, is that right¥ 

· A. After it's treated ... ,ve treat the water. 
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Q. And how much water do you bring i~ at one time to be 
l1eld in the reservior there for use with your drinks f 

A. I'd say around ten or 12 gallons." 
Q. Now, you are making these drinks at the rate of 130 

a minute and you are only going to have 12 gallons on hand, 
is that right? 
. A .. That's right. 

Q. All right, sir. Now; you lmve testified that the bottle~ 
are broug·ht in your plant and placed in a conveyer., on a 
conveyerY Now they are placed on this c;onveyer, you _say and 
they come around and come into a tank, is that right? 

A. That's right. 
Q. Are they inspect.ed ~ef ~re they go into the tank? 

1 

A. Yes. . .... 
Q. Now, they g·o into a tank; that's right? . 
A. Yes. 

Q. And :that is tank number o~e, is that right? 
page 100 } A. That's right. · 

Q. Would you tell me if I am correct on this? 
In the morning when you start, it's four per cent caustic 
solution in the tank? · 

A. Yes. , 
Q. When does your norma"i operations commence in your 

plant? ·· 
A. Around eight o'clock. 
Q. And what time do you normally stop! 
A. Five. 
Q. Eight to five. Is y'our plant ever in operation after five 

in the davtime? 
A. ,veil, it bas been at times. 
Q. Do you know whether or not it was? 
A. "re always shut down. If we g·oing to run after five, 

we go through the same procedure and.check our caustic solu­
tion say if we 're g·oing to run in the evening. We check our 
caustic solutions again and build it back up to four per cent 
before we start on the next eig·ht hour shift. 

Q. Do you know whether or not it was operating last night 
after five! 

A. Yes, sir. . 
Q. How late did you operate last nighH 
A. Until around nine o'clock. 

Q. You know the names of those employees 
page 101 } working last nig·ht Y 
, A. I know all by the first name. I know some 
of them by the full name. 

"'{ 
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Q. How many did you have working there last night f 
A. Seven. 
Q. And how many of them were women and how many were~ 

menf 
A. Two women and five men. 
Q. Now, Mr. Andrews, you say that the bottles are placed 

in this tank with four per cent solution in the· morning at 
eight o'clock? 

A. That's right. 
Q. From your experience in testing and all, how much is 

vour usual percentage at the end of the day! 
" A. Generally takes about 20 pounds, or 18 pounds to bring 
it back up if yon haven g·ood running day. 

Q. Do you do that at the end of the day or do you do that 
at the commencing of your dayt 

A. End of the day. 
Q. ,~That would 20 pounds represent in the percentage? 
A. It would run back between three and three and a half 

per cent, I'd say at the lowest ebb. It would never get below 
three. It would probably be around three and a half per 
cent. 

Q. And who is charged with the duty of verifying that 
factf 

A. I do the checking on it myself. 
page 102 ~ Q. You do that all the time! 

A. Yes, sir. 
Q. Wonder who's doing it today f 
A. · I did. I did it last evening and I'll be Tmck in the eve-

ning· in time to do it this evening. 
Q. If tlley do work tonig·ht f 
A. I I1ave an assistant to do it if I wasn "t tl1cre .. 
Q. What's his namef 
A. lvir. Sears. 
Q .. When you leave tank number one, the bottle goes into 

tank number two t 
A. Yes, sir. 
Q. And wl1at is the percentage of caustic solution in there! 
A. Four per cent. 
Q. And wlly do you go from tank number one with four 

per cent of caustic solution which you I1ave testified here is 
very strong·, into tank number two still with four per cent 
solntionf · 

A. ·wen, they said we could cut it back to tluee but in or­
der to have an extra precaution we always keep the first two 
tanks at four per cent .. 



Newport News Coca-Cola Bottling Co. v. E. Babb 95 

JJfarsha.ll E. Andreit'S. 

Q. All right. Now, you are admitting to yourself that you 
can't clean it ·in tank number one so you are going to put it 

in tank number two. . 
page 103 ~ A. I think if we didn't have but one of those 

tanks, the bottle would be entirely sterilized. 
Q. All right, you put it in tank number two., is that right? 
A. Yes, sir. 
Q. Then you go to tank number three T 
A. Yes. 
(J. Why do yon go to number three 7 
A. ·wen, this chain, that's the way t~e factory made this 

thing and they recommended, they made this device so you 
can't cut out any of the tanks. I don't know whether you 
looked at the diagram or not. It's a continuous moving chain. 
It goes up and down in one tank and in the other. You can '.t 
cut ont anv of them. 

Q. So you have admitted you don't think it 's~oesn 't 
clean in tank number one 1 

A. I haven't admitted that. I seen one compartment 
soalrnrs in old styles that I thought did a very sanitary job 
iu rleaning the bottle and t11is should be four or five times 
be1 tel' thau the old times. 
· Q. Yonr operation is you put it in tank number one­

A. Tlmt 's right. 
Q. nien the manufacturer must not think it's cleaned in 

hmk mm1ber one. He puts two tank in there so you follow 
the operati011 and then you put the bottle in tank number 

two? 
P·,11---_>·e 104 l A Yes s1·1· "' ( . ... ' . 

Q. And then you go to tank number three? 
Why do you go to number three? 

A. Now, we dilute the solution down as we go until it gets 
down to tlle fresh water compartment. 

(J. You are in tank numhei.· three. You washed the bottles 
three time8 7 

A. That's right. 
Q. Is 1110 management convinced that it's cleai1ed in three 

washing·s or does he have another ta·nk? 
A. I 211ess the reason the tanks were added were for the 

extra p1:ecautiou in case auylhing should happen and it rlidn 't 
clean in it. 

Q. If the first three times-
A. In the first tank, no, sir. J. don't thiuk it is necessary. 

In fact, the milk bottling- plant­
Q. I'm not talking·-
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Mr. ford: If your ll.mwr pleijs~, let hiiµ a~~W~f. 
~1i {fo~(iQµ :· J '~ nqt t~l~tng ~bout µiilk. I 'pi tal~ing ab9µt 

Coca-Cola. 
~fr. For~; O~n th~ witn.~s~ complete his answ~r~ if rour 

Honor, plea.~e 1 
Q~urt ; Y ~s~ £?,ir. 

A. If you go to the Pp11inS.ula. Dairy, you wo11 't se~ but one 
tank that a milk bottle goes through and we ha.ve 

page 105 ~ all these extra precautions. 
Q. r Oll haye \yfLShed it three tiµies f 

A. Y~~' ~ir~ 
Q. 'J'he~ ~hat do you ~Q with it 1 
A. Goes into the fourth tank. 
Q. Wby cip y(?u go 111to. four "tanks 1 y OU h~ve be~n into 

tlu~ee? Could it be because it is not clean in three tanks, Mr! 
Andrews? 

A. t · didn't make the machine. 
Q. I know you didn't make the machine. 
~. "\Ve ar~ using it accorqing to specification~. 
Q~ Then you washed the bottle four times, is that trtJ.e '! 
A. Yes, sir. 
Q. Why ten~ Mr. Andrews, if you washed it four times why 

do you stop at foud "'Why don't you go to ten i You say it's 
not clean in t~ree; it's Ttot clean in one. vVhy do you stop 
at foud 
· 'i. I s~id at first I don't think it's necessary to have all 

those tanks myself but they are on the machine and it cuts 
the solution down. I don't know; this carry oYer on these 
Qhains. When the bottle goes through, it carries a certain 
amount of caustic solution in the second and tp.ird tank. By 
l~av~ug all the tanks:, by the time you get over to the fresh 
water tank, you've practically done away with all the caustic. 

~ think the idea WJl.S more or less for that purpose 
page 106 ~ other than to sterilize the bottle any further tha~~ 

the first tank in order to keep the caustic in the 
m3:~hine without paving a great deal of caustic all the tiuie. 

Q. You and the ma11agement are convinced it's not cleaned 
in. on~ so it's finally chmn~d in two or three or four? 

A. I said one compartme:µt washers, I've used them anq. 
they did about as thorough a job as this four compartment 
does. 

Q. ln 25 years expert(311ce, you are satisfied that after go­
ing throug·h four, instead of five or ten, that it is ready for 
human consumption? 
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A. Yes. 
Q~ The:µ why a.re thousands µnd thousa.µds of dolhrn:~ sp~nt 

over there to have those inspectors f Are they out tber~ tq 
find d(?compos~d snails or worms? vVh~t ~re they qoing out 
there if they are clean 1 · · 

A. Like I said, for e~tra precaution in case the bottle 
~hould be ~~-qff ecl Qr crackeq. If he l<?ts ~ cracked bottle go 
around the filler, we try to watch out for anything that might 
happen. Sometimes a piece of glass gets chipp~cl off the 
bottle. Sometimes the i11spector t~kes that off that the others 
mig·ht not l1ave ~;een. If there shoµld be piece on the bottle, 
it :would probably damage the tµbe or valve. It's just an 
extra precaution. There is more inspection here a.t this p1ant 
than I lmve ever seen in any plant before but I think it's 
wonderful to have it just the same. 

Q. Would yo1.1 be willing:1 Mr. 1\ndrews, to f?ell 
pag·e 107 ~ that for human consumption after it had b~en 

washed one time? 
A~ Well, I have sold them~ 
Q. All right, that's all. You have testified that these men 

c1 re there, these inspectors., qft~r it's been washed four ti~~I?.· 
I clon 't lq1ow why ypu stop at foitr to see if there's anything 
in the bottles. 

A. Anythfog wrong, rnfflecl or scµffl<3d or cracked; just a~ 
extra precaution to see that the bottle is in g·ood condttion 
before it is filled. 

Q. Q. It's been testified to that a marble would get in there 
~ncl thflt would go through. That would stop the machine? 
How about wood? Would that caustic-

A. If it was a wooden clothespin, it wouldn't come out of 
the bottle. These brushes wo1:1ld hang it and cut the machjne 
off. · 

Q. How about rubber f 
A. The same thing with rubber. 
Q. vVouldn't eat rubber, would iU 
A. No. 
Q. Wouldn't eat rubber. That's right~ You have testified 

that this inspector, t4e first inspector looks at 12 bottles at 
one time? 

A. They go by in front of a bright light. 
Q. And he looks at 12 at one time. That was 

pag;e 108 ~ your testimony, was it? 
A. I don't say, anybody could look at the 12 

bottles before they get out of sight that wasn't blind. 
Q. The girl inspects anything in the bottle, is that right? 
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A. I said what! 
Q. The girls inspect anything that's in the bottle. That"s 

your testimony is it Y 
A. I said looked at tl1e bottles, inspected the empty bottles 

to see tbey were in perfect condition. 
Q. Anything· that was in the empty bottles. 
A. I didn't say that. I said see if the bottle was in perfect 

condition before it is filled. 
Q. I ·wro.te· it down. 
A. You must have misunderstood me. 
Q. After the bottles come out of the tanks, they move along. 

Isn't that in the open space t 
A. No, that1s closecl in behind. 
Q. Closed in? 
A. That's right. 
Q. All rigl1t then. After they come tliroug·h und come out, 

where the inspectors are, that's in the open f 
A. Yes, sir. 
Q. Isn't that open from the top? 

A. Yes, sir. 
page 109 ~ Q. Open from the sider 

A. Would have to be for you to see the glass. 
Q. Would it be possible for a bottle to be placed on that 

conveyer as it goes around! It's open, isn't iU 
A. Sure it's open. 
Q. That's after it comes out of the cleaner! 
A. That's right .. 
Q. Now, open from the top, open from tlie side because tlie 

woman is standing there, isn't that true¥ 
A. Woman sits there, and looks at it. 
Q. That's rig·ht. The woman sits there. Now, yon say the 

caps are duinped into a bin, is that right? 
A. Stainless steel containei· from the sllipping· cartonH. 

They are dumped into this stainless steel container and they 
come down through a pipe around six inches. 

Q. Does it work alou o· like this when it's capping t Doesu 't 
it work in like this ( indicating) as it goes down Y Isu 't that 
the way it works, the capping of the bottles f 

A. The capping goes down on the bottle. 
Q. From where the bottle is capped, after it's inspected, 

that's open too, isn't it!, 
A. That's right. . 
Q. Then isn't it possible for anything to get in there as it · 

come~ down Y It open! 
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A. I dou 't think it would hardly be possible. 
page 110 ~ It could be probably, if anyone was to try to .Put 

something in there. Somebody could set a bottle 
on there probably. · 

Q. Somebody could set a lJOttle on there? 
A. It woulcln 't hardly he posKible that anybody would do 

it, I don't think. 
Q. They could do it! 
A. These bottles arc im.;pedcd again after they are sealed. 
Q. You had seven people working there last night until 

uiue o'clock. One of tho~e ~c,·r-n persons could inadvertently 
placed a bottle on there ? 

A. Yes, it could have been done, I guess. 
Q. Do you know how mcrny employees there are in that 

plant 1 
A. About 25 on my payroll, I think, at this time. 
Q. And what pcrcentnµ;e, if you know, of those working ii~ 

the plant are women, whnt pc1·eentage are male? 
A. About one third. 
Q. One tl1ird? 
A. "\Vomcn. 
Q. You say tlrnt women who nre inspectors sit there for 

hnlf nn hour, is that true·? 
A. That's right. 
Q. What do tlrny do tlw other half of an hour? 
A. The.v do anything- 11wt Hhould happen; see anything 

di l'ty n l'onnd the mad1ine. 
· Q. Any di rt n round the machine 1 

1inge ] 11 ~ A. Anythill!!,' that needs cleaning- or probahly 
the window:-; cleaning up a little. They do any­

thing that should happen to C'ome at hand. 
Q. Any dirt around the nwcl1iue where they would be clean­

ing the dirt around the nwcliine? 
~\.. "We clean the plant before we start and clean after we 

:-;top. However, as to tLat, there's always some little tidying 
up. 

Q. Some little dirt a rnund the machine, something like 
tltnt? 

A. I don't think vou 'd HCC-

(J. They don't clean that up f That gets in the bottle, is 
thnt 1·iglttf 

A. I don't think tba t ei1hc•1·. You cOJild put that-
Q. You said some of tho did around the machine and this 

lady found it in there. I want to know if it wasn't something 
th~y didu 't clean up. 
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A. You could put that up there and turn the bottle up and 
it would come out. You wouldn't have to do any washing for 
that. 

Q. You have been there 15 mouths? 
A. Yes, sir. 
Q. During that time, have you had any mechanical disrup­

tion during the 15 months? 
A. No, sir. "\Ve run five clays a week and I 

page 112 ~ checked the machines on Saturdays. 
Q. Never breaks down 1 

A. I haven't had a serious breakdown since I have been 
there. 

Q. And you concede the mac hi nc is nine years old at least. 
You said they built none sineo 1939? 

A. Yes, sir. 
Q. They never break down? 
A. I think it was overlrnuled in the meantime. That was 

before I came to Newport News but I think it's been gen­
erally overhauled at one time. 

Q. You said here that the machine gets hot and breaks 
down. "\Vhat did you mean by thnt1 

A. I didn't say that. 
. Q. "'What did you say 1 I must be very poor in understand­
ing you. 

A. I don't know what yon 're gc~tting at. I didn't say any­
thing· about getting bot and breaking down. 
· Q. You didn't testify that the ma~hine gets hot'? 

A. We keep those tanks at a certam degree of temperature. 
I don't know whether that is what you are speaking about; 
1:30 to 150 degrees temperature an<l caustic solution tanks but 
I didn't say anything about the equipment getting hot and 
not running or breaking down. 

Q. Now Mr. Andrews, you have testified here 
pago 113 ~ that you have brushes-

A. That's right. 
Q. How often are you required to change those bmshcs 'f 
A. '\Vell, we check over them during the day and numbers 

of times during the day and we inspect them thoroughly to 
see if any are worn or any needs replacing. They are sup­
posed to last about 100 hours. 

Q. That would be two weeks? 
A. In case anything· should happen to one, it throws this 

overloader out and then you have to replace the brush before 
you can operate. 

Q. That's a nylon brn~h you say! 
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A. That's right. 
Q. And you havo to l1ave them there in order to wash the 

l)ottle, is that true! 
A. We have one spindle for-one brush for each bottle. 
Q. And you say that in about two weeks time or 100 hours, 

which ·we will say is about two weeks time, you have to change 
1 hose, is that true f 

A. We change them if they show any wear at any time. I 
give them a thorough inspection every morning and we look 
;1ftcr them. I haye a flashlight and look through them all dur­
ing- the day, I'd say a half dozen times a day but in case the 
l>rush comes off, it puts the spindle too low and the spindle 

woulcln 't go into the hole where the brush is sup­
png-e 114 } posed to run imcl this cut-off cuts off the machine 

operate it. 
aud you have to put the brush on before you can 

Q. You say '' 100 hours.'' You mean the nylon brush wears 
out in 100 hours? 

A. I.never used them long enough to use them out. We re-
place them when they g·et worn out. 

{~. When you do wear them out, you take them off 1 
A. When they look like it's wearing, we take them out. 
Q. It wearsf 
A. Nylon lasts a long time though and you could see the 

011Ps I take off, you coul<ln 't lrn rdly tell which is a good one 
mid which is an old one. 

Q. That substance, the solution that you spoke of, wouldn !t 
(lccompose or eat up those brushes! 

A. No, sir. 
Q. The only place, when it wears out, is to go into the bot­

tle, isn't it t 
A. I don't know what you mean. 
(J. You have been 25 years in the business and you testi­

:fied here that these brushes wear out every 100 hours. 
A. They naturally g-et a little shorter; not quite as long. 

l <1011 't sav the bristles fall out. 
Q. You ·have to change them and they arc not as good as 

1iewf 
A. Yes, sir. 

page 115 } Q. They have been worn f 
A. Yes. 

Q. And that means some of the substance has left them? 
A. There's two strong sprays of water that rinses those 

bottles again aftet they leave these last brushes though. 
Q. That's rigl1t. I agree witb you there but I'm still say-
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ing that brnsI1 wears out and those brfa1les and the by-pro­
ducts of what is on that brush are tlierc and that "s after it 
leaves the caustic solution. Isn "t that true f· 
· A. Tl1at 's right. 

Q. If tllis worm were in tlJosc brusltcs and with the force 
and water tlmt came out, wouldn't it be possible for this to 
get in the bottle there? 

A. No. 
Q. Ft-om the brush 6! 

· A. No way it could get in tlie brusl1 in tlte first place. 
Q. Well, I don't know. You take them out and put them 

in every 100 I1ours. You just said you put tllem in every 100' 
hours? 

A. We wouldn't leave a brusI1 in .unless it was all rig-ht. I 
don't Iiave a rinsing tube but I could show it to you readily· 
enoug·h. You have to take the .tub~ and clraw on the end. If 
anytlting is wrong with it, naturally we wouldn't put it in. 

Q. Not if you knew it? 
A. vVe could at least see it. 

pag·e 116 ~ Q. You wonldn't do it, if you knew it. We 
don't contend that you maliciously did it. 

· A. It couldn't Imve happened. 
Q. You put one in every two weeks but it couldn't have I1ap­

penedf 
A. No. 
Q. You say that you hmre never seen a mecl1anically pe1·­

fcct machine. You still say that, don't you ·y 
A. I said that I don't think anything is entirely perfect but 

machinery, this par~icula I" type of machinery, is more perfect 
than human people are. . 

Q. There has been evidence that Mr. Brown said that "not 
to have any fear" if Mrs.-

1\fr. Ford: I suggest you uot tell wluct anotimr witness said. 
Court:- Let's hear the question. 

Q. I said that tiiere Iias beerr testimony that :Mrs. Babb wn~ 
told it wouldn't hurt her to e-at anything tlutt was in the bot­
tle. 

l\fr. 14,ord: I suggest tI1at isn 1t propet". 
Court: ,vhat is tI1e question? 
Mr. Gordon: The question is, I said that ~frs. Babb testi­

fied that Mr. Brown said anything he sold from that plant iu 
there-,. you could eat. 
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Court: That's not a question. 
page 117 ~ Mr. Gordon: That's a statement. I'm going to 

as~ him if he would eat this (indicating). . 
l\fr. Ford: I object. 
Court: I sustain the objection. 

Q. You say that after the bottles are washed four times in 
four different tanks, they come out and there is an inspector 
~itting· there. Why did you say there was an inspector ther~:1 

A. ,Just an extra precaution fo order if anything should 
happen to be wrong. They sit there for hours and don't eve·n 
move, different one. They change them every 30 minutes put 
they don't have anything to do but sit there. They never see. 
anything wrong with a bottle unless it should happen to be a 
nicked bottle. Some times a bottle would probably break off 
ov~r there and cause tlie bottle to lean a little bit. If they 
see it like tba t-

Q. Are you going to sit there and tell us that you have been: 
there for l 5 months ancl you never heall of anything in a bot.:. 
tle for 15 months f 

A. I never seen a different bottle. 
Q. ,v ould you know anything that is going on there today? 
A. This is the first day 1 have been away from there since 

I have been employed. 
Q. You know everything tlrnt has happened there? 

A. l\Iost of it. 
page 118 ~ Q. And a matter as important as this, you never 

heard about it until today 1 
A. I never. 
Q. Mr. Brown never discus8ed it with you? 
A. No, sir. .. 
Q. Did you talk it oYer with anybody before you came. over 

todayf · 
A: I never discussed anything. I really didn't think it 

amounted to anything afte1· I Haw it in the paper. 
Q. Did you then ever talk to Mr. Ford, Charles Ford, the 

attorney, rig·ht here t 
A. I talked to him vcsterdnv. 
Q. I thought you just testified you never talked to anybody 

nLout this case? 

Mr. ],ord: I object. 
Court: The question is all right. He's got a right to test 

the man's credibility. 
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A. I said up until a few days ago that I hadn't heard the 
case discussed. I didn't say wl10 I hadn't talked to since 
then. 

Q. I asked you if Mr. Brown or anyone had talked to you 
about this case before. 

A. I said until recently. That's what I said. 
· · Q. When was the first that Mr. Brown and you discussed 

this case? 
11age 119 ~ A. I think be said a· few days ago '' it seemed 
. like we were going to have a lawsuit or some­
thing·." "I probably want you to go down to court" or some­
thing· like that. Probably two or three days ago . 
. Q. When did you talk to l\fr. Ford f 
A. Yesterday afternoon he came by the plant and I went 

over the machine and explained to him the operation. As for 
talking to him, I didn't do any more talking than just to ex­
plain how the bottles went through the machine. 

Q. You say it is possible that a bottle could be placed on 
the conveyer as it is going through¥ 

A. I don't think it is possible witl1out someone knowing, 
that's employed there, and I don't think anybody is employed 
tbere would do anything like that. 

Q. You don't think t 
A. I am positive. 
Q. Not intentionally. 
A. They couldn't do it otherwise. They have to do it in­

tentionally. 
Q. Could they do it unconsciously? 
A. No, nobody would do that. They wouldn't have the bot­

tle in there unless they should have to have one there inten­
tionally to do that. That would be the only way they could be 
done. 

RE-DIRECT EXAMINATION. 

page 120 ~ By Mr. Ford: 
Q. Just one or two questions, Mr. Andrews 

please sir. You were asked about whether the caustic soda 
would dissolve or eat rubber or wood. You said it would not. 
Would the brushes pull it out if it were not stopped up, like 
a cotterpin or marble? 

A. I said the brushes would hang or pull out and the auto.: 
matic cut-off would st.op the machine and we ltave to take that 
bottle off and take the brush out before we could proceed to 
operate any further. 
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Q. I believe you said it wouldn't dissolve a marble. ·what 
would happen if a marble was jammed in there 1 

A. I have seen the marble. If the brush goes up, the brush 
would wedge itself and cut the machine off and you would 
hnve to stop and take the bottle and brush out before you 
could operate. 

Q. Mr. Gordon asked you about the machine breaking 
down, about it being too hot. Did you say anything about the 
l>o Wes cracking? 

A. I said if one compartment would get a higher tempera­
tuI"e than it should and it might crack a bottle or two and 
these inspectors would see it before it went to the filler. It 
wouldn't fill and it would waste the syrup. 

Q. That was the subject of your testimony about the ma­
(·liine being· too hot; not that it was breaking down! 

A. No. 
pnge 121 } Q. Break the bottle if the solution was too hot! 

A. That's right. 

RALPH HUTSON, 
eulled as a witness by tl1e defendant, being duly swornll testi­
fied as follows: 

DIRECT EXAMINATION. 

:B-v Mr. Ford: 
· Q. Please state your name, l\tlr. Hutson? 
A. Ralph Hutson. 
Q. ,vhen was the first time you ever saw me? 
A. This morning. 
Q. ,v-here·f 
A. In the ballwaY. 
Q. ·what is your~ position with the Post Exchange? 
A. Civilian manag·er of the Post Exchange. 
Q. Did you give your full name? 
A. Ralph Hutson. 
Q. How long· lmve you been civilian manager of the Post 

]Dxchangef 
A. 25 years. 
Q. And were you acting as such in October of last yearf 
A. I was. 
Q. In 1947. Do you buy your commodities for sale, includ-

ing; Coca-Cola ¥ 
A. Yes, sir. . 
(J. ,vhom do you buy your Coca-Cola from T 
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A. Coca-Cola Bottling Company rn Newport 
page 122 f News .. 

Q. How do you dispense it! 
A. We have different methods of dispen&ing. Some of it 

is sold through vending machines; some of it over the cowiter_ 
Q. But you do sell it through vending machines! 
A. That's correct. 
Q. How many vending machines do you have t 
A. Between about 12. 
Q. Under whose supervision are theyt 
A. Mine indirectly. 
Q. I mean you are in charg·e t 
A. I am in charge. 
Q. Do you have or did you have tlie vending macI1ine' in 

the Finance Office in October of last vear? 
A. There was one in the building ~adjacent to the Finance 

Office. 
Q. Will you describe the position of that building in refer­

ence to the Finance Office proper? 
A. It was a small building, small temporary building di-

agonally across the street from the Finance Office. 
Q. About how far would you say¥ 
A. I would guess 30 or 40 yards. 
Q. The vending- machine was in that building! 
A. Yes, sir. 
Q. What else was in the building? 

A. I don't recall anything else in tl1e builc(ing 
page 123 ~ except some records. 

, Q. Did you keep any Coca-Colas there beside 
what was in the vending machine! 

A. I don't think there was any Coca-Colas stored in there. 
Q. Who serviced the vending machine 1 
A. A man named Lane. 
Q .. Under your supervision f 
·A. Yes, sir. 
Q. Is h~ an employee of Coca-Cola f 
A. No, sir. 
Q. He is an employee of the Exclrnnge f 

.A. Yes, sir. 
Q. How often would he service the machine, including the 

one in the Finance Office f 
A.. Once a day usually. 
Q. Where would he g·et the Coca-Colas l 

· A. From the Exchange Main House .. 
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Q. ·where is that located f In the rear of the ·Main Ex­
change Building·¥ That's inside the ForU 

A. That's inside the Fort, yes, sir. 
Q. How often would you buy Coca-Colas· and how was.- it 

delivered! . I. rU ,,· . 

A. Delivered by the Coca .. Cola truck; usually about i twice 
a week. 

Q. How many cases would you get approximately! 
• A. Twice a week we would get 30 or 40 cases. 

page 124 ~ Q. ·where would the cases be stored Y 
A. In the Exchange W arehoi1se. 

Q. Under whose supervision? 
A. The warehouseman. 
Q. Who would that be? 
.A. l\fr. Afque. 
Q. Is he directly under you? 
A. Yes, sir. 
Q. Does he have any employees Y 
A. No, sir. 
Q. How many cases of Coca-Colas 1would J:>e. stored in that ,v~, rehouse at a time? 
A. I imagine the maximum of 60 at one time. 
Q. And you would add to that twice a week, as you have 

stated Y 
A. ·w c replenished our stock twice a week as needed. 
Q. vVho had access to the warehouse beside Mr. Afque? 
A. Mr. Afque and two truck drivers. · 
Q. Including Lane! 
A. Including Lane. 
Q. You spell that L-A-Y-N-E? 
A. L-A-N-E. 
(J. ·what's the name of_ the other one? 

A. The other truck driver is named Chester 
page 125 ~ Trapp. 

Q .. So under your supervision l\tir. Afque :was 
the warehouseman and he had two employees and Trapp who 
l1ad access to the warehouse 1 

A. Yes, sir. 
Q. How did they get the Coca-Colas to the several vending 

machines in the area? 
1\.. ·with an Exchange truck. 
· Q. Your truck f 
A. Yes, sir. 
Q. vVho serviced this particular machine, Lane or Trapp? 
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A. Lane. 
Q. Did he have a helper or not? 
A. No, sir. 
Q. So he serviced a machine, would leave the truck out-

side unattended Y 
A. That's right. 

Mr. Gordon: No question. 

ELIJAH LANE, 
called as a witness by the defendant, being duly swom, tes­
tified as follows : 

DIRECT EXAMINATION. 

By Mr. Ford: 
Q. Your name is Elijah Lane? 
A. Yes, sir. 

Mr. Ford: Try to talk to the jury, if you will, Lane. 

Q. How old are you¥ 
A. 42. 

page 126 ~ Q. Last October, where were you employed T 

A. P-X on Fort Monroe. 
Q. Where! 
A. Post Exchange, Fort Monroe. 
Q. What were your duties? 
A. I was serving the Coca-Cola machines and delivering 

groceries. I serviced the Coca-Cola in the morning and de­
livered groceries in the evening. 

Q. How many Coca-Cola machines-you mean vending 
machines? 

· A. Yes, sir. 
Q. Coca-Cola vending machines did you serve t 
A. 12 of them. 
Q. How often did you serve them? 
A. Once a day, every morning. 
Q. Where did you get the Coca-Cola from, the cases with 

which to serve the vending machine f 
A. From the warehouse. 
Q. Did anybody let you in the warehouse or did you have 

access to it Y 
A. They always open the war9house in tllc morning· and I 

• 
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load up and go Oltt and serve them and bring the empties 
Luck. 

Q. Someone would open the warehouse in the morning! 
A. Yes, sir. 

Q. And you would go out and service the ma­
J >age 127 } chines 1 

A. Yes, sir. 
Q. Did you have a helped 
A. No, sir. 
Q. You got the Coca-Colas in the morning? 
A. Yes, sir. 
Q. ·when did it closet 
A. 5 :30 in the evening. 
Q. Anybody in there all day7 
A. Yes. 
Q. Who was there? 
A. Atkiss. 
Q. Who elsef 
A. That's all. 
Q. How about Trapp? 
A. No, sir, he wasn't there at that time. 
Q. Did he serve machines like you did f 
A. No, sir. 
Q. Did you have a helper or not f 
A. No, sir, I didn't have no helper. 
Q. When you loaded up the truck and served the machine, 

how did you serve them ·y Did you go around the different 
pluces-

A. Yes, sir. . 
Q. Who took care of· the truck while yon served the ma­

chine! 
A. I just parked the truck and take the Cokes 

page 128 } off and bring the empties back. 
Q. How long did it take you, as a rule? 

A. I start at nine in the morning and be through about 11. 
Q. How many Coca-Cola bottles would be in the average 

machine say in the Finance machine f 
A. It holds 108. 
Q. How long did it take you to service them t 
.A. Five or ten minutes. 
Q. Depending on the number of bottles, I presume? 
A. I had to go around to the different buildings and I­
Q. After you served, after you filled it up-
A.. Yes. 
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Q.· Y·ou wol![ld go around to the different buildings and 
pick up your emptiest 

A. Yes. 
Q. How long did it take t' 
A. Ten or 15 minutes. There are a bout three bnildi ng8' 

there I go to. 
Q. The vending machine was located where, with r(\fer~ 

ence to the Finance Office t 
A. In the Finance Office1 in the little building behind the.­

. Q .. Were there any Coea-Cola bottles- kept there for sen·­
icingY Did yon take them all off the truck! 

page 129 ~ A. All off the truck. Neve1· left any. 
Q. Never left any the1·e-T 

A. Not outside. Always put them there .. 
Q. And you were serving this machiµe last October!' 
A. Yes, sir .. 

CROSS EXAMINATION .. 

Bv Mr. Gordon: 
.. Q. How long have you been working there r 
A. I stal'ted to ~1·ve the Coke machines-
Q. How long with the Government there! 
A. In '47, I believe if was. 

R. ~I. BROWN, 
called as· a witness by the defendant, i11: his own behalf,. being 
duly sworn, testified as follows: 

. DIRECT EXAMINATION .. 

By Mr.Ford:: 
Q .. Mr. Brown, yon Iiave testified before as an a<lve-nm 

witness and you are President of the Newport News Bottling 
Companyt· 

A. Yes, sir .. 
Q. And how long have you been president of that com-

pany, or predecesso1· of the company t 
A. Since 1914 .. 
Q. And you are-
A. I was Secretary and Treasurer for three or four vear~ 

and then I have been president ever since. Maybe 30 );earSr 
I have been president of the company. · 
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R. M. Brown.-

Q. YOU are the beneficial OWllCl' of the com-
page 130} pany? ·>: ;\ · 

A. Yes, sir. .. ··.:1 
• .' 

Q. And you have been in that business for more than·r30 
years? . .,. · ·· · 

A. It isn't a part of the Coca-Cola. vV e are not a y>art 
or branch of the Coca-Cola Company. We are an independent 
concern doing business in this territory under a contract fran­
chise with the Coca-Cola Company. 

Q. That's really the beneficial owner, R. l\L Brown, owns 
the Coca-Cola t 

A. Yes. 
Q. For a great many yea rs r 
A. Yes. 

· Q. Your plant is located wheret 
A. 32nd Street and Huntington Avenue. 
Q. ,vhen was it built! . 
A. It was built in-:--it was completed in 1941. 
Q. When was the machinery that is in there now installed? 
A. 1941. 
(J. Does that include the Meyer ·w asherf 
A. Yes. 
Q. W1iat m9del is that! 
A. "\Vell, it's known as a .five compartment, 12 bottle wide. 
Q. Did you invent that or did you buy iU . · · · 

A. We bought that. . 
page 131 } Q. ~1 rom tli1s manufactured 

A.· George G . .Meyer Company. 
Q. ·wm you state whether or not that is .a standard, ac­

ct~pted model washer in use in the bottling business Y 
A. Yes, they are the largest manufacturers of bot tic 

washers in the world. 
Q. Is there any, so far as you know, any bottle washer 

manufactured today that is nn improvement on this one.f. 
A. No, there is none. 
Q. Approximately what did that washer cosU 
A. I think at the time we bought it, which was 1939, wo 

kept the bottle washer in the building in the back. 
Q. ,vhat did it cost f 
A. About $18,000.00 at the time. It would cost almost 

twice as much now. . 
Q. I imagine. The other equipment, the syruper, the 

gravity system that serves the syruper I'm trying to say, is 
that a modern invention or modern installed machine!· 
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R. M. Brown . 

. A. Yes, that is the best equipment available for handling 
of syrup for the simple reason that the syrup is not exposed. 
After it's put in these stainless steel drums from the Coca­
Cola factory in Baltimore, it's not exposed any more until a 

-person drinks it. 
. Q. Previously they had used a pump T 

A. Yes, we have a system in our syrup room 
page 132 ~ which is on the second floor that provides for 

the attaching of hose equipment to the barrels . 
. Q. I don't want to repeat what Mr.-your manager said 

unless he left out something. We don't want to go over that 
any more unless there is something you want to supplement., 

A. And. that is the only equipment that I know of that does 
function in just that way. In other words, it ·keeps the syrup 
from going into a jar and being exposed to tho room. 

Q. Now, your syruper, is there a name for thaU 
A. That's-
Q. Model patent Y 

. A. Forty spout-what's known as a forty spout, low pres­
sure unit. The syruper has, I think 30 or 24 spouts ancl the 
water side, that puts the carbonated water in, has forty 
spouts. See, the syrup 1~uns a little faster than the water 
side because-

Q. I want you to state to the jury, with reference to the 
general usage, what standing does that syruper and your 
filter, and your waterer, have in the trade¥ What type of 
machinery is iU 

A. It's the best machinery that's available. 
Q. Have you inspected any other plants throughout the 

country? 
A. Yes. 

Q. In the last year or so 1 
page 133 ~ A. Yes. 

Q. Will you state whether or not yours, in your 
opm10n, compares favorably with any you lmow off 

'·A. Compares favorably with the very best one. There h, 
nothing better than the equipment we have. 

Q. Now, your help that you have. Are they not trained 
in your plant or gotten trained from other plants 1 
. A, Well, ~ome of them probably worked in other plants. Our 

plant supermtendent, Mr. Andrews, came from the Crass or­
ganization. 

:: Q. What kind of organization is thaU 
A. It's a very large organization. They own 30 plants 
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R. M. Brotvn. 

throughout Virginia, Maryland, Pennsylvania and Ohio. 
Q. And he came to you as an experienced plant supe1·in-

tendent? 
A. Yes. 
Q. In your opinion, is he? 
A. Yes, sir, he is very, very good. 
Q. Do you know anything, of your own knowledge, of the 

occurrence here, which is the subject matter of this suit, 
vrior to the time you had a telephone can, 

A. I didn't understand that. 
Q. Do you know anything about this particular bottle whicl1 

js the subject matter of this suit prior to the time that you 
had a telephone call, according to the testimony f 

pag·c 134 } A. No, I did not. 
Q. Did you receive a te]cphone call from Mrs . 

.BabM 
A. Yes. 
Q. :VVill you please state the substance of the-
A. On the afternoon of October 10, I received a telephone 

call from l\Irs. Babb. 
Q. Had you known her before f 
A. Never heard of her. She said she had drunk a Coca­

Cola, gotten a Coca-Cola with some foreign substance in it 
and she was-had been made nauseated. I said, "I'll send 
somebody down to see what the trouble is". I sent one of 
our men down. I sent the salesman who worked this terri­
torv down here. He's not a truck driver. He does· drive 
the~ truck but he's a college graduate and his job is salesman, 
truck salesman. 

Q. Little more than a truck driver f 
..A. Oh, yes. 
Q. You sent him down as your representative? 
A. ·1 did. 
Q. Did he report back to you? 
A. Yes. 
Q. Did you, after that time, talk with Mrs. Babb at any 

time! 
A. Yes, she called me up the following morning, Saturday 

morning, I think. 
page 135 } Q. Yes. 

A. And said that she had to see a doctor and 
that she was terribly upset and so forth; and that she had em­
ployed a lawyer. She went into detail about how upset she was 
and how nervous she was and her stomach was terribly upset 

• 
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R. M. Brown. 

and I told her that if my stomach was upset to that extent, I 
wou.ld-·fry some bourbon in a Coca-Cola to settle it. 

Q. Did you tell her to do that T 
A. No, I said I would do it if my stomach was upset. If 

I was in that condition, I'd fake some bourbon in a Coea­
Cola. 

Q. Did you teII her to go take a couple of shots of botu·bon 
and forget it f . 

A. No, I didn't use that language. 
Q. Have you seen her since t 
A .. No. 
Q. Yon have seen Mrs. Kelly t 
A. Yes. 
Q. As so~ebody l1as testified, I forget who is· was; uncl 

l1ave you talked with Mr.­
A. Holt. 
Q. Yes, the head of the Finance Office. 
A. Holbrook. 

Mr. Gordon: I object· to this. 
Mr. Ford: You brought it all out. 

Mr. Gordon: Yon did. I dicln 't. 
page 136 ~ Cow·t: The question is all right. 

Q. How did yon find ont 'the. names of the people who mig11t 
give you some information as to wbat actually occurred! 

A. When we we1·e notified we were going to be sued-
Q. You listen to my question. Who told you th c names of' 

the people? 
A. Mr. Holbrook. 
Q. Did you talk to him f 
A. Yes. 
Q .. For what pnrposef 
A. To find out what happened at t.Iie Hmc she drank thL• 

Coca-Cola .. 
Q. Whom did you talk fo, if yon recall by umnc ! 
A. I talked to Mrs. Kelly. 
Q .. She was one of the employees t 
A. She was supervisor in the office. I talked to all that 

Mr. Holbrook gave me their names, people who were· then~ 
at the time. 

Q. Talk to }Ir. Toulson t 
A. Yes, talked to Mr. Toulson. 
Q. And you:r purpose was what!' 
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A. To find out what it was all about. 
Q. Did you ever make any statement to :Mrs. Kelly or any­

body else that would lead· l\Irs. Babb or anybody else to 
understand that you had made any offer to Mrs. 

page 137 ~ Babb to settle tllis :case 1 
, A. Absolutelv not. 

Q. Have you made her a;1y offcrT 
A. No. 
Q. Or anybody else? 
A. No. 
Q. For her? To her counsel f 1 · 

A. No. 
Q. Or anybody else f 
A. No. 

CROSS I~XAMINATION. 

Bv Mr. Gordon: 
·Q. Since you have introduced the fact that he has talked· 

to me, I think I'll· be permitted to question him about our 
c01ffersation. · .i,r:. 

Court: All right, sir. 

Q. Mr. Brown, you ha,·e testified here about an offe"r-. of 
settlement. Do you recall that on the day-in the first week 
aftci· this happened, after I wrote to you, that you asked me 
to come to your office f · ·· · 

A. May_. 

)Ir. Ford: You answer the question. 
A. ·what was t4e question. 
Q. The question is, after I wrote to you, I don't recall 

whether I called ·vou or vou called me but I know it was at 
your "'invitati~n that I came to your office arid 

page 1.38 ~ talked to you. Do you recall that time f . 
A. Yes, but it wasn't-I didn't invite yoti'·'i.'o 

eome to my office, that is give you a direct invitation. 
Q. I didn't have an appoinfment with you 1 
A. I said I would suggest that you come to our plant and 

~ee how we bottle Coca-Cola, how we operate. 
· Q. Mr. Brown, you to1d me to come to see how you bottle 
Coca-Cola Y 

A. That's right, to show you how we operate. 
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R. M. Brown. 

Q. Well, I misunderstood you. 
A. Badly. 
Q. I came to your office anyway? 
A. You did. No doubt about that. 
Q. You and I talked this case over Y 
A. You did most of the talking. 
Q. Didn't you tell me that no other attorney would bring 

suit against you? 

Mr. Ford: You let Mrs. Kelly testify that she ought to 
take whatever offer was made. That's the only reason I 
made the statement. 

Court: He suggested hut one of the witnesses made that 
statement. 

Ford: That's the only reason I made that in rebuttal. 
Court: This is an action brought by this plaintiff against 

the Newport News Bottling Company for damages that this 
lady alleges she received. Anything that'~ perti­

page 139 ~ nent to that case is proper evidence but any con­
versation between you gentlemen, I don't think 

that has any connection unless it is to contradict something 
that he said. You got a right to do that. 

Q. Now, do you recall, Mr. Brown when it was that I talked 
to youY 
. A. I don't know what date it was. 

Q. And then your invitation to me to come to see you then 
was to view your planU 

A. I said that I didn't invite you to come to see me. 
Q. I must have been the uninvited guest. 
A. You went out in quite a storm. 
Q. No~, I intend to put on evidence to contradict you and 

you are telling this jury that in the conversation with Mrs. 
Babb on Saturday morning that she told you she had al ready 
employed counsel 7 

A. That's right, she said that she had already seen the 
lawyer. 

Q. On Saturday? 
A. Saturday morning. 
Q. You are sure of thaU 
A. I know it. 
Q. Now, you have testified here as to the syruper, as you 

call it, and then you testified, I believe, as to the filter or as 
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to the machine that you use to filter the water, 
1mge 140 } is that righU What do you call the machine 

that the water goes through? 
A .. At what stage? 
Q. When you get the water, you filter it dou 't you f 
.A. Yes, it comes in, city water comes in through four inch 

pipes and it's .filtered through sand and g-ravel .filter and 
treated through hydrocarbon filter which is activated carbon 
and then it goes through this paper disc filter. 

Q. Wh~n was that process purchased or installed in your 
vlanU 

A. At the same time we started operating in the new build­
ing which is in 1941. 

Q. Is that a 1939 model too? 
A. Well, there is no particular model. It's not designated 

hy any particular model. There's nothing unusual about a 
Hand and gravel filter. It's the same system that the city 
uses but the hydrocarbon filter has activated carbon in it. 
That purifies the water; takes out any odor that might be in 
the water and that was new equipment put in at the same 
time that the bottle washer and the filters, crowner and the 
rest of the equipment was. The reason for the delay from 
1939 to 1941 was it took two years and a half to complete 
the building and we had to hold the machinery until the new 
plant ,vas ready for occupancy. 

Q. Have you visited many other plants re­
pag·c 141 ~ recently, Mr. Brown Y 

A.. Well, I have been-I was in the plant in 
Atlantic Citv on the 8th or 9th of March. 

Q. What type of machine do they have in there? 
A. Same type we do. 
Q. Do you know when that was installed? 
A. No, I don't. 
Q. When I first asked you today what your position was, 

you said manager and now you have testified you are presi-
<lent 1 · • 

A. Both. 
Q. You are both manager and president? 
A. And majority stockholder. 
Q.- Is the salesman and truck driver you spoke of, what 

did you say his name was 7 
A. Rouse. 
Q. Is Mr. Rouse here fodayY 
.l\. He is. 



118 Supreme Court of Appeals of Virginia 

E. P. Rouse. 

· Q. And you expect to put him on as a witness! 
A. You might··ask my lawyer about that. 

E. P. ROUSE, 
called as a witness by the defendant, being duly sworn, testi­
fied as follows : 

DIRECT EXAMINATION. 

:By Mr. Ford: 
Q. What is your name! 
A. Rouse. 
Q. What are your initials t 
A. E. P. 

Q. ·where do you work f' 
page 142} A. Coca-Cola Bottling Company. 

Q. How long have you been w01·king for-them! 
A. Almost 16 years. · 
Q. You live in N ewpo1·t News t 
A. Yes, sir. 
Q. Where did yon come from f 
A. North Carolina. · 
Q. And you have been here 16 years working for Ur. Brown 

of Coca-Cola Bottling· Company! 
A. Yes. 
Q. What was your duties f 
A. I was ~ith Coca-Cola Bottling Company. 
Q. What were your duties t 
A. I was salesman. 
Q. In what territoryt 
A. In the part of Hampton,"Phoebus, and Fort l\fomoe. 
Q. Did you sell Fort Monroe Post E.xchange'! 
A .. Yes, sir .. 
Q .. About how often a week did yon sell tbcm r 
A .. Twice a week. 
Q. How many Coca-Colas, cases, ,voulcl you sen tbem a 

week! 
A. At the warehouse they get about :JO to 50 cases per 

weeks. 
page 143 ~ Q. Where else would· you sell tliem r · 

A. There were several. There was a Post Ex­
change, Grocery and several brancl1es. 

Q. But at the warehouse., do you know what they did with 
the Coca-Cola of your own knowledge i· 
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A. Y cs, sn·, they distributed them to these vending ma­
chines. 

Q. Yon delivered 50 or 60 cases twice a week at the ware.:. 
house? 

A. Yes. 
Q. After that time, did you have any control over the Coca-

Cola at all? 
A. No, sir. 
Q. You sold and delivel'ecl to the Post Exchange T 
A. That wa~ the end, as far as I was-concerned. 
Q. Anybody else in the Coca-Cola Company have any con-

trol of iU · ' 
A. Not that I know. · 
Q. Have anything to do with the vending· machine 1 
A. No,.sir. _ 
Q. A1iything with the servicing of itT 
A. No, si1·. .. : i · 

<l. Elijah Lane in your employ 7 
A. No, sir. . 
Q. Mr. Lane in your ~mployf Is he employed by you:7_. · 

-· A. No, sir. 
page 144 ~ Q. Did you eorne down to see ~frs. Babb last 

October as a result ~f any conversation with Mr. 
Brown? 

A. Yes, sir. 
Q. Diel you have a ronYCrf-:ation with her'? 
A. Yes, sir. 
Q. Diel she tell you what lmppened T 
A. Yes, sir. . . 
l~. ,vhat did she say r 
A. She told me had gotten the bottle and in drinking the 

C'ontents, she became vel'y ill. ' 
Q. Diel you make anr sng-g;estion or she make any sugges-

tion about hospitalization 1 . _ _ 
A. I asked her if she had to have any medical attention~ 

She l1ad not lmd. I asked her h~w she was feeling. She said 
she was fee]ing· better at that time. · 
· Q. Diel she say m1ytlting a bout the contents t · · · 

A. Inasmuch as she would like to_ have it examined, she 
~aid she would like to keep it imd b_ave .it ana]yzed. . · 

·Q. Have you gotten any part of the analysis, as far as· you 
lrnowf · 

A. No, sir.· · 
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E. P. Rouse. 

CROSS EXAMINATION. 

By Mr. Gordon: · . 
Q. Mr. Rouse, as best as you can tell, does this look like 

the partially decomposed- . 
page 145 ~ · A. I have no idea. I couldn't say. 

Q. You looked at it when you were there? 
A. I looked at the bottle, yes, sir. 
Q. And you saw a substance in the bottle T 
A. I couldn't tell what was in there. On the afternoon I 

went down there, it was late in the afternoon in the midst of 
a teriific rainstorm and it was not any too lig·ht where I 
looked at it and I could not tell what was in the botUe. 

Q. Could you tell wl1ether there was some foreign substance 
in there! 

A. It looked like something a little bit thick but it did not 
look like that, sir. 

Q. Your position is salesman and you are a college grad­
uate and he let you handle some of the outside work in ref er­
e nee to this T 

A. I am a salesman of the Coca-Cola Bottling Company. 
Q. And he trusted you in a matter like that f 
A. Yes, sir. 
Q. Do you generally get these calls or did he give you one 

like this before T 
A. Never had one before. 
Q. Exactly like thatY 
A. None whatsoever like this. 

Mr. Ford: We rest. 
Mr. Gordon: No rebuttal. 

page 146 ~ Mr. Ford: I want to move to strike the evi-
dence of the plaintiff in this case on the grounds 

that it does not measure, it does not prove neg·ligence against 
the defendant company which is required under the law. This 
.~e was tried under the theory of, I presume whether I pre­
sume right or not, of inf erred negligence or res ipsa loquititr. 
The degree of proof of due care, we think has been proved 
not only by a preponderance of the evidence but almost be­
yond a reasonable doubt., such that this court oug·llt not to 
submit it to a jury; that the presumption of negligence or the 
inference of negligence has he<?n rchutted by the testimony of 
the witnesses as to the high dep:ree of care and the practiral 
improbability and practieal impossibility of the· foreign sub-
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stance that is alleged to have been in the plaintiff's drink, to 
have been bottled by the defendant or any of its employees 
and for that reason there's nothing to go to the jury to con­
sider as to the negligence of the defendant. 

Counsel then proceeded to argue the motion. 

Court : Motion overruled. 
Mr. Ford: Exception. I would like for your Honor to 

direct a view of the plant. Althoug·h Mr. Andrews has indi­
cated the processes, I think the importance of this case war ... 
rants an inspection of that plant, a view of the plant by this 
jury. I know it would take some time, probably an hour or 
more but we have delays in this court and other courts that 

are less important that that. The importance of 
page 147 ~ this case to the plaintiff and this defendimt is 

sucl1, that. I think your Honor ought to d,irect a 
view of the plant of this def end ant. 

Court : The purpose of the view would be to understand 
the process. The purpose of the view would be a demonstra­
tion of this and I don't think you can do that. That would be 
taking evidence and you can't taken any evidence unless it 
taken in this court. 

Mr. Ford: I don't think-
Court: I have permitted the plant engineer to testify and 

produce sketches and pictures and I think that's all that is 
necessarv. I overrule the motion. · 

Mr. F~rd: Exception. 

At this time, the jury was excused until tomorrow, Satur­
day, May 1, 1948, at 10 :00 a. m. 

page 148} INSTRUCTIONS. 

Pla.intilf 's Instruction No. 1 (gmnted). 

The Court instructs the jury that if they find from the 
evidence that the defendant, Coca-Cola Bottling Works oi 
Newport News, Virginia, Incotporated, manufactured or bot­
tled and placed upon the market the bottle of beverage called 
Coca-Cola in question in this case, for human consumption, 
and that the plaintiff, Elaine M. Babb, purchased said bottle 
of beverag·(l in due course of trade, and that as a result of 
tlrn neg;lig·ence of the Coca-Cola Bottling Works of Newport 
News~ Incorporated, the said bottle of Coca-Cola so pur­
chased contained foreign substance, and plaintiff was thereby 
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damaged, it is your duty to return a verdict for the plaintiff, 
unless you further· believe that the plaintiff was guilty of 
eontributory negligence. 

Mr. Ford: I object to any instructions being given on the 
pa.1·t of the plaintiff that would ·permit a finding, on the 
grounds that I principally stated in my motion to strike the­
evidence, if your Honor please. Without waiving that, I 
specifically object to Number 1 offered by the plaintiff for 
the reason that the evidence does not show that the bottle of 
Coca-Cola was in the possession of the defendant company 
after it left the plant or 1·ather after it was delivered to the 
Post Exchange and that there was reasonable opportunity for 
tampering with the bottle after it left the Coca-Cola plant 01· 

after it was delivered to the Post Exchange. The ref ore,. 
there can be no inference upon which to base an 

page 149 ~ instruction which this instmction does; and fur-
ther that the evidence shows that the defendant 

has fulfilled ·its· duty of a high degree of care and that there 
isn't any issue to, go to the jury and ~o finding could be based 
as set out in Instruction No. 1. · -

Court: All right, sir. I overrule the objection·· and note 
your exception for the reasons stated. 

Plaititiff 's l nstritcti01i No. 2 (granted). 

"The Court instructs the jury that they· may infer ne,glii­
gence from the fact that foreign substance was found in tl1e 
bottle, and the law does not require the plaintiff to show the 
particular dereliction.'' 

Mr .. Ford: '\Ve object to this instruction for the reason~ 
assigned to Instruction No. 1 where it is applicable; that is 
that the continuity of possession was broken. Apprehending 
that the instruction will be given in tbis ease, I suggest that 
an amendment be made as follows, following tlie end of- thc1! 
sentence after the word ''dereliction.'' 

''The court instructs tlie jury tbat sucl1 inference of negli- . 
gence may be overcome by evidence, if any, on the part of the 
defendant, showing that it had exercised a high deg-ree of 
care, which is the measure of its duty toward the plaintiff.'·' 
I think if this instruction is going to be g·iven, that that addi­
tional amendment ought to be made. 

Court: I '11 gTant tlle instruction as presented 
page 150 ~ and note your exception. I imagine you have that 

feature of the case covered in rour instructions. 
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Defendant's Instnwtion No. "A" (granted). 

. ·" The Court instructs tl1e jury that this is a case against 
the clefe11dant, Coca-Cola Bottling Company, based upo~ the 
alleged negligence of that company in permitting its ,em-. 
ployees negligently to allow a ·.for(lig~ substance . .to e:Q.ter · a 
bottle of Coca .. Cola, a. part of which was drunk by. the plain.: 
tiff. 
· '"The Court further i1istructs · vou that the burden rests 

upon the plaintiff to prove the alleged negligence of the com­
pany and its employees by a preponderance of the evidence. 
You cannot find a verdict based upon surmise., conjecture or 
g·uess or upon anything except the preponderance of the evi­
dence. If you find, therefore, that the plaintiff has failed to 
carry the burden of proving such negligence by a preponder­
ance of t.he evidence, it will be your duty to find your verdict 
for the defendant.'' 

Defen,dant's Insfruction No. "B" (grmited). 

"The Court instructs tiw jui·y that while the defendau~ 
owed the duty to· exercise a high degree of care in the bottling 
and preparation of its product, neve·rtheless, the Court fm"­
t:here instructs you tlmt the defendant company is not an in­
surer or guarantor of the purity ·of its product. This action 
is bai--ed upon t]1e allegod negligence· of the defendant. There­
fore, before the plaintiff can recover anything in this action, 

she must prove by a preponderance of the evi­
page 151 ~ <lence that the foreign substance entered into the 

bottle in C]UNition before it left the custody of .the 
<lefenclaut tmd further tlmt the defendant failed to exercise 
that degree of care in llOt.tlin.g·, and preparing an inspection 
of its product, and that sucl1 failure, if any, was the proxi­
mnte caui-:e of the injury romplained of, and that actual dam­
ages resulted to the plaintiff. 

Defendant's lnsfntction No.·,, C'' (granted). 

"The Court instructs the jury that before the plaintiff can 
recover in this case, she must show by a preponderance of the 
evidence: 

'' First, that the. foreign snhstance mentioned was in fact 
bott.led in the Coca-Cola at tl1e defendant's plant. 

'' Sceoncl, that even if it wa8 so bottled, the defendant com­
rn r1y was guilty of negligence in permitting it to be done. 
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'' Third, that such negligence, if shown, was the sole ap­
proximate cause of the plaintiff's injury,, if any. 

'' Fourth, that the plaintiff was in fact injured as a result 
thereof. 

''Five, that even then, the plaintiff is not entitled to re­
cover, under the law, if she, herself, was negligent in failing 
to discover the presence of the foreign substance.'' 

Mr. Gordon: I object to "C ". There's no duty upon her, 
your Honor, to, no duty upon her. 

Defendant 1
~ Instruction No. "G" (granted). 

page 152 ~ ''The Court instructs the jury that the burden 
is upon the plaintiff to prove by a preponderance 

of the evidence that the foreign substance was in the bottle of 
the Coca-Cola when it left the custody of the defendant bot­
tling company. You have a rig-ht to consider that.the bottle 
in question was stored and handled by the Post Exchange 
people, was handled by the delivery boy of the Finance Office, 
and was handled opened by the person who carried the bottle 
in from the vending machine to the plaintiff and.· to consider 
all the other facts and circumstances and evidence in de­
termining whether or not the defendant was negligent. 

"Therefore, if, after hearing· all the evidence, you are not 
satisfied from a preponderance of the evidence, or you a re 
in doubt as to whether the foreign substance was in the bottle 
when the same left the custody of the defendant company; 
or if it appears to the jury that it was equally as probable 
that the foreign substance was not in the bottle when the de· 
fendant gave up control of the same to the Post Exchang·c 
and its employees, as that it was in the said bottle, thei1 it is 
your duty to find your verdict for the defendant bottling com-
pany.'' . 

Defendant's Instruction No. "H'' (granted). 

''The Court instructs the jurv tliat even though vou mav 
believe from the evic;lence that a foreign substance wa's bottle~l 
in the defendant's plant, and even if you further believe that 

the defendant was neglig·ent in doing so, under the . 
page 153 ~ other instructions of tlle Court, yet, if the jury 

shall further believe from the evidence that the 
plaintiff, on her own part, by the exercise of reasonable care, 
should have discovered the foreig11 substance in the bottle, and 
thereby avoided injury to herself, and that she did not exer-
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cise such care~ then she is not entitled to recover any dam­
ages in this case, and you shall find your verdict for the de-
fendant." · 

De.fen<latlt's J,nsfru.ction No. "I" (gmnted). 

'' The Court instructs · the jury that even if you find find 
the foreig·u substance complained of was bottled at the de­
fendant's plant, and later consumed in whole or in part by 
the plaintiff, and even if you should further find that she was 
iujurecl thereby, witl1out neglig·ence or fault on her part; yet, 
if upon the whole case, the evidence does not satisfy the jury 
lJy a preponderance of the evidence that the defendant did 
llCJt exercise a high degree of care in the bottling and prepara­
tion and inspection of its products, but if the jury shall find, 
ou tl1e oth(.lr hand, that the defendant did exercise such high 
degree of care, then it has discharged its full duty, under the 
law., and the plaintiff cannot recover damages from the de­
fendant." 

Defendant's lnstr·ttctioti No. "F" (refiisei{}. 

"The Court instructs the jury that while you may reason­
ably infer neglig·encc from the fact that the foreign substance 
was found in the bottle, as set forth in instruction number 2, 

nevertheless, you are further instructed that the 
page 154 } mere presence of the foreign substance in the 

bottle will not of itself alone sustain a recovery 
by the plaintiff, if you further find, after hearing all the evi­
dence, that the bottling company did· exercise that high de­
gTee of care required of it in the bottling, preparation and 
inspection of its product, in which event your verdict should 
be for the defendant bottling company. 

)fr. :B,ord: "\Ve except. 

page 155} .JUDGE'S CERTIFICATE. 

I, ~,rank A. Kearney, Judge of the Circuit Court of Eliza· 
lleth City County, Virginia, who presided over the f01·egoing 
trial iJJ the ~ase of Elaine Babb' v. Coca-Cola Bottling· Works 
of Newport News, tried in said Court at Hampton, Virginia, 
on the 30th of April and 1st of May, 1948, do certify that the 
foregoing is a true and correct copy and report of the evi­
dence, together with the motions., objections and exceptions 
on the part of the respective parties, and the action of the 
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Court in respect thereto, and all other incidents of the First 
and Second Day of said trial on April 30 and May 1, 1948,. 
as ·therein set forth. 

I do further certify that the attQrney for the Plaintiff hacl • 
reasonable notice, in writing, given by counsel for the de­
fendant, of the time and place when the foregoing record of 
the testimony, exceptions, and other incidents of the trial 
would be tendered and presented to the undersigned for sig­
nature and authentication, and that the said report was pre­
sented to me on the 28th day of January, 1949, within less 
than 60 days after the entry of final judgment in the said 
cause. 

Given under my hand this 5th day of February, 1949. 

FRANK A. KEARNEY, 
Judge of the Circuit Court of Elizabeth 

City County, Virginia.· 

page 156 f Virginia : 

In the Circuit Court of Elizabeth City· Cowty. 

FJlaiue Babb, Plaintiff, 
'I!. 

The Newport News Coca-Cola Bottling Company, Incorpo­
rated, Def eiidan t. 

NOTICE OF APPEAL. 

To: Charles H. Gordon 
Coum!'el for Plaintiff 

Please take notice that on the 27 day of ,January, · 1949, at 
ten o'clock A. M .. , or as soon thereafter as I may be heard at 
the Conrt Honse, Hampton, Virginia, the undersigned will 
present to tllc Honorable Frank Kearney, ,J ndgc of the Cir­
cuit Court of Elizabeth City ·County, Virginia, who presided 
at the trial of tl1e above mentioned case, in said Court, a 
stenographic report of the testimony, instructions given ancI 
refused, exceptions, original exhibits for initialing and identi­
fication, and otlier incidents in the trial of the above stvlecl 
case, to be authenticated and verified by tile said Judge. 

Also, that the undersigned will., at the same time and place·r 
request tlle Clerk of the said Court to deliver to counsel for 
the defendant a transcript of the record in the said case, aH 
for the purpose of presenting the same-to the Supreme Court 
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of Appeals of Virginia, tog·ether with a petition for writ of 
error and supersedeas therein. 

Given under my hand this :25tl1 day of January, 1949. 

CHARLES E. FORD 
Counsel for Defendant. 

Service of the within notice is hereby accepted this 25 day 
of J anuury, 1949. 

page 157 ~ CHARLES H. GORDON 
Counsel for Plaintiff 

~age 158 ~ I, R. · E. ,vilson, Clerk of the Circuit Court of 
Elizabeth City County, Virginia, do hereby ce1·­

tify that the foregoing is a perfect transcript of the record 
of the notice of motion for judgment l1eretofore pending in 
the Court between Elaine Babb, plaintiff, and Coca-Cola Bot­
tling· ,v orks of Newport N' ews, Va., Incorporated, def end­
a nts, as the same now appears from the original papers and 
records on file in mv offire. 

I fnrther certify timt the notice required by law to be given 
by the appellant to appellee, upon applieation made to me 
for a transcript of the record has been duly given; is filed 
among- the original papers in this office and is copied in this 
reeord. 

I further certify that a suRpending and su,persedeas bond 
in the penalty- of Thirty-five hundred dollars ($3,500.00)., witl1 
approvP.d security, conditio11ecl according to law, was entered 
into as reouired bv order of Court. 

Given m1der m}; hand this 24th day of January, 1949. 

R. E. ·wILSON, 
Clerk of Circuit Court of Elizabeth City 

County, Virginia 

A Copy-Teste: 

By S. M. GIBSON 
Deputy Clerk. 

M. B. 1VATTS, C. C. 
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