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RULE 14—BRIEFS

1. Form and contents of appellant's brief. The opening brief of the appeliant (or
the petition for appeal when adopted as the opening briet) shall contain:

(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases. ;

(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the quéstions invoelved in the appeal,

(e) ‘A clear and concise statement of the facts, with references to the pages of
the record where there is any possibility that the other side may question the state-
ment. Where the facts are controverted it should be so stated.

(d) Argument in support of the position of appellant.

The brief shall be signed by at least one attorney practicing in this court, giving
his address.

‘The appellant may adopt the petition for appeal as his opening brief by so stating
in the petition, or by giving {o opposing counsel written notice -of such intention
within five days of the receipt by appellant of the printed record, and by filing a
copy of such notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appeal shall be admitted as a ground for argument by
appellant on the hearing of the cause.

2. Form and contents of appellee’s brief. The brief for the appellee shall contain:

(a) A subject index and table of citations with cases alphabetically arrvanged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
réfer to other feports cotitaining such cases,

(b) A statement of the case and of the points involved, if the appellee disagrees
with the statemént of appellant. 3

(¢) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant’s brief in so far as it is deemed erroneous or inadequate, with ap-
propriate reference to the pages of the record.

(d) Argument in support of the position of appellee,

The brief shall be signed by at least one attorney practicing in this court, giving
his address.

3. Reply brief. The reply brief (if any) of the appellant shall contain all the au-
thorities relied on by ‘him, net referred to in his petition or opening brief, In other
respects it shall conform to the réquirements for appellee’s brief,

4, Time of filing. (a) Ciwil cases. The opening brief of the appellant (if there be
orie in addition to the petition for appeal) shall be filed in the clerk’s office within
fifteen days after the receipt by counsel for appellant of the printed record, but in no
event less than thirty days before the first day of the session at which tlie case
is to be heard. The brief of the appellce shall be filed in the eclerk’s office not later
than fifteen days, and the reply bricf of the appellant not later than one day, before
the first day of the session at which the case is to be heard.

(h) Criminal Cases. Im eriminal cases briefs must be filed within the time specified
in civil cases; provided, however, that in those cases in which the records have not
been printed and delivered to counsel at [east twenty-five days before the beginning
of the next session of the court, such cases shall be placed at the foot of the docket
for that session of the coust, and the Commonwealth’s brief shall be filed at least ten
days prior to the calling of the case, and the reply brief for the plaintiff in error not
later than the day before the case is called.

(c) Stipulation of counsel os to filing. Counsel for opposing parties may file with
the clerk a written stipulation changing the time for filing briefs in any case; pro-
vided, however, that all briefs must be filed not later than the day before such case
is to be heard. :

5. Number of copies to be filed and delivered to opposing counsel, Tiventy copies
of each brief shall be filed with the clerk of the court, and at least two copies mailed
or delivered to opposing counsel on or before the day on which the brief is filed.

6. Size and Type. Briefs shall be nine inches in length and six'inches in width, so
as ta confornt in dimensions to the printed record, and shall be printed in type not less
in size, as to height and width, than the type in which the reécord is printed. The
record number of the case and names of counsel shall be printed on the front cover of
all briefs. A £

7. Non-compliance, effect of. The clerk of this court is directed not to raceive or
file a brief which fails to comply with the requirements of this rule. If neither side
hias filed a proper brief the cause will not be heard. If one of the parties fails to file
a4 proper brief he cannot be heard, but the case will be heard ex parfe upor the argu-
ment of the party by whom the brief has been fled.
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IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 3561

THE NEWPORT NEWS COCA-COLA BOTTLING COM-
PANY, INCORPORATED, Plaintiff in Error,

versus

ELAINE BABB, Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS.

To the Honorable Chief Justice and Justu'es' of the Supreme
Court of Appeals of Virginia: ,

Your petitioner, The Newport News Coca-Cola Bottling
Company, Incorporated, respectfully represents to this
Honorable Court that it is aggrieved by a final judgment en-
tered by the Circuit Court of Elizabeth City County, Vir-
ginia, on the 6th day of December, 1948, against vour peti-
tioner in an action at law in which Elaine Babb was plaintiff,
and your petitioner, The Newport News Coca-Cola Bottling
Company, Incorporated, was defendant. The plaintiff re-
covered against the defendant the sum of Twenty-five Hun-
dred Dollars ($2,500.00) with interest and costs.

The transcript of the record with original exhibits is

2* herewith *presented. The parties will be referred to ac-

cording to their relative positions in the trial court. The

page references in this petition are to the pages of the manu-
seript record.
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STATEMENT OF PLEADINGS IN THE TRIAL
* COURT.

The plaintiff proceeded by way of notice of motion for
judgment against the defendant to recover damages which
she claimed she suffered as result of consuming a bottle of
Coca-Cola, or a portion thereof, which contained a decom-
posed snail or slug. She claimed to have drunk a portion of
the bottled Coca-Cola while she was at work as a civilian em-
ployee at Fort Monroe, Virginia, on or about October 10,
1947 ; that she had purchased the Coca-Cola from a vending
machine owned by the Post Eixchange at the Fort, which vend-
ing machine was in a different building from that occupied
by the plaintiff. The defendant pleaded the general issuc
and the case was tried on April 30 and May 1, 1948, before
Honorable Frank A. Kearney, Judge of the Circuit Court of

- Elizabeth City County, Virginia. The jury returned a ver-
dict for the plaintiff in the amourt of Twenty-five Hundred
Dollars ($2,500.00), which defendant moved to set aside and
render final judgment for the defendant or grant a new trial.
The Court overruled the motion and rendered final judgment
on the verdict against this defendant on December 6, 1948,
to which the defendant excepted.

ASSIGNMENTS OF ERROR.
The Court erred in the following particulars:

1. In refusing to strike the evidence of the plaintiff.

2. In submitting the case to the jury on any instruc-
3*® tions that *would permit a finding for the plaintiff.
3. In granting plaintiff’s Instructions Nos. 1 and 2.

4. In permitting, over ohjection of counsel for defendant,
the questions and answers beginning at question on page 53,
line 25, page 54, to the bottom of page 55, of the record, as
being purely hearsay evidence.

5. In overruling the motion of the defendant to set aside
the verdict and enter final judgment for the defendant; or
grant a new trial, and further erred in entering judgment for
the plaintiff on the verdict.

QUESTIONS INVOLVED.
The Principal Point.

I. The real question involved in this case is exactly similar
to that involved in the case of Pepsi-Cola Bottling Company
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of Norfolk, Incorporated v. Addie Lee McCullers, decided by
this Court March 7, 1949, opinion by Justice Eggleston. The
facts in this case are almost identical with the facts in the
Pepsi-Cola case, and the instruction given in that case, is
word for word as given in this case. ¢ Plaintiff’s Instruction
No. B”’ in the Pepsi-Cola case is verbatim with Plaintiff’s
Instruction No. 2 in the inslant case, which is as follows:

“The Court instruets the jury that they may infer negli-
gence from the fact that foieign substance was found in the
bottle, and the law does not require the plaintiff to show the
particular dereliction.”’

This Court said that this instruction was erroneous for
the reason that there could be no inference of negligence on
the part of the bottling company from the mere presence of
the obnoxious substance in the bottle, unless it was predi-

cated upon a finding that the bottle was not tampered
4* with *after it left the custody of the hottling company,

and that the obunoxious substance was in the bottle at the
time the defendant parted possession with it.

Because of the fact that this Court reversed the trial court
solely on account of this erroneous instruction, this petition
will deal with prineipally the evidence showing that this case
is on all fours with the Pepsi-Cola case referred to, and that,
therefore, the trial court must be reversed for the reason that
this case is al solutely controlled by the decision in the Pepsi-
Cola case. As a matter of fact, counsel for petitioner de-
liberately awaited the decision in the Pepsi-Cola case, and
also the case of Norfolk Coca-Cola Bottling Works, Incor-
porated v. Land, which was argued simultaneously with the
Pepsi-Cola-Cola case, and decided on the same day as the
Pepsi-Cola case,—opinion also by Justice Eggleston. Coun-
sel was familiar with the fact that ‘‘Instruction No. B’’ was
given in the Pepsi-Cola case and was identical with ¢‘Instrue-
tion No. 27’ in the instant eaxe, and being of the opinion that
the instruction was erroncously given in both cases, counsel
for petitioner awaited the opinion of this Clourt in the Pepsi-
(ola case and the Land case,—hence the delay in filing this
petition.

Other Points Involved.
I1. There is no evidence of actionable negligence on the

part of the defendant bottling company.
II1. There is no substantial evidence that the physical eon-
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dition of the plaintiff resulted solely from the presence of the
obnoxious substance in the bottle.
IV. The verdict was excessive.

5% #V. If this Court adheres to the ‘‘inference of negli-

gence theory’’ in these bhottling cases, which was proven
to be a hardship on the indnstry, and has been a definite aid to
what has assumed the proportions of a racket, then the Court
ought to add to such theory a modification of such quantum or
character of proof, which will give rise to such inference of
negligence. In other words, it is now too easy for a jury to
disregard the high degree of care exercised by most hottling
plants, and notwithstanding that the bottle in question had
been out of the possession of the bottler for weeks at a time,
on the open market, passing through many hands, in storage
in warehouses and on the dealer’s shelf, in vending machines,
and the like, very susceptible to being tampered with, and,
from the mere presence of the obnoxious substance, willy
nilly, find a verdict for the plaintiff.

- THE FACTS.

The plaintiff, Elaine Babb, was the wife of a soldier in the
Army, who was stationed at Fort Monroe, in Qctoher, 1947,
during which time the plaintiff was a clerk in the Finance
. Office at Fortress Monroe. In the afternoon she and some of

the other clerks had Coca-Colas and the men clerks, as a rule,
would go out of the building in which the Finance Office was
located, down the back steps, across an open court yard from
.twenty-five to forty vards distant to another building, where
a Coca-Cola vending machine was located. In this instance,
a Mr. Toulson, a clerk in the Finance Office on the 10th of
October, went across the street to where the vending machine
was located and purchased three Coca-Colas, including his
own. He opened the Coca-Colas and retraced his steps back
across the open court yard, up the back steps and into the

office occupied by him, Mrs. Babb and the other clerks,
6* carrying the *opened botiles of Coca-Cola. He placed

one bottle on the desk of Mrs. Babb, the plaintiff, and
distributed the other bottles to the other clerks. She testified
that she had taken a few sips out of the bottle of Coca-Cola
that Mr. Toulson had brought to her opened, across the court
vard and up the back steps, and she felt something slimy in
her mouth, hitting against her teeth. She stated that she im-
mediately spit out into the trash can and stated to someone,
‘‘there’s something in this bottle’’. She went to the wash
room, where she stated she had gone because she had become
ill, and when she came hack she was told,
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“‘it looks very much like a snail or worm or something and
somebody told me to see a doctor and get a lawyer”’ (R p-
49).

She then stated that she

“‘took it over and Sergeant Denton and some doctor took it
down to the laboratory and they came back and gave me this
thing that’s in the little bottle.”

Mr. Toulson testified R., p. 35:

“Q ‘When you came down the steps to get the Coca-Cola
you came down the back’end of your bmldmg"

““A. Yes, sir, that’s the way I come in. :

“Q. You go in from the road? The closest entrance is to-
wards Eno*le s Road? That’s the main road. You went
down the back steps, across the courtway, so to speak, to a
building over to your rwht where the vending machine was,
is that correct?

“A. Yes, sir.

“Q. And you walk along the walkway ; that was completely
out of doors, was it not?

“A. Yes, sir.

“Q. Would you say it was anywhere from 75 to 100 yard%
from your building?

““A. No, sir.
7™ Q. How far would vou say?
“A. 25 yards.

“Q. 25 yards?

“A. That is what T say. I never measured it.
Q. You never measured it?
¢“A. T never measured it. ,
“Q. You wouldn’t think that it was closer to 80 yards?
“A. I don’t think so.
Q. You would not say that isn’t correct?
“A. No, sir, I don’t say it isn’t correct but I don’t think

Q. You think it was 25 or more yards; about 25 yards?
“A. Yes, sir.
Q. But you wouldn’t say that is correct?

“A. No, sir, I wouldn’t say.

“Q. You went across and you went to the vending machine
and got the three or four bottles of Coca-Cola?

GA. Yes, sir.

“Q. And you opened them? Did you stay there any time
or did you come right back?
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“A. I came right back.

Q. Opened the Coca-Colas, held them in your hand or two
hands. It was either three or four bottles you think?

“A. I don’t remember it exactly. About three or four.

¢Q. Enough for you to carry. You didn’t have any little
satchel or box? You carried them in your hands?

“A. Yes, sir.

“Q. And came back to your desk and gave Mrs. Babb a
Coca-Cola and whoever else had purchased the Coca-Cola
and sat down at your desk and started to drink yours, isn’t

that correct?
8* *¢A. Yes, sir.”’

The witness Toulson also testified concerning the drinking
of the Coca-Cola by the plaintiff at R., p. 33:

““Q. Do you know how much she drank?

“A. You mean how much of the Coca-Cola altogether?

“Q. Yes, out of the bottle.

“A. I don’t know exactly how much she drank out of it.

““Q. Would you say a fourth, a third, to the best of your
judgment, of course.

““A. I'd say she drank a third at least.

““Q. And then she put it down?

“A. Yes, sir.

¥ ] B B =

“Q. When did you sec that?

“A. As soon as she started to spitting, whatever she was
doing. I went over and looked in the bottle and seen it and
I said, ‘It looks like a worm to me.’ »’

So according to the plaintiff’s testimony that the obhject,
whatever it was, was sticking into her mouth, or at least
against lier lips, and the testimony of Mr. Touson that he
looked into the bottle and saw the object whatever it was,
shows conclusively that the worm, or whatever it was, was
floating in the Coca-Cola; that is, it was not stuck to the side
of the bottle as if it had been in there a great length of time.

Mr. Ralph Hutson testified (RR., p. 122) that he was civilian
manager of the Post Exchange at Fort Monroe, which posi-
tion he had occupied for about twenty-five vears. He pur-
chased his Coca-Cola from the Coca-Cola Bottling Company

in Newport News and sold it part over the counter and
9* some through *vending machines. They had twelve vend-

ing machines and all under his supervision. He testified
at page 122:
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“Q. Do you have, or did you have the vending machine in
the Finance Office in October of last year?

f;i‘A. There was one in the building adjacent to the Finance
Office.

“Q. Will you describe the position of that building in ref-
erence to the Finance Office proper.

“A. It was a small building, small temporary building
diagonally across the street from the Finance Office.

Q. About how far would vou say?

“A. I would say about 30 or 40 yards.

“Q. The vending machine was in that building?

“A. Yes, sir.

“Q. What else was in the building?

“A. I don’t recall anything else in the building except
some records.”’

He testified further that the vending machine in the build-
ing near the Finance Office was serviced about one a day;
that the Coca-Cola was taken from the Kxchange main house
located in the rear of the main Kxchange building inside the
[fort. The Coca-Cola was delivered by the Coca-Cola truck
to the warehouse about twice a week, getting about thirty or
forty cases each trip. IHe stated they then would be stored
in the Exchange warchouse under the supervision of a ware-
houseman. There were ahout sixty cases stored at a time
and he replenished his stock about twice a week as needed.
There was a Mr. Asque in charge of the warehouse and there
were two truck drivers who had access to the warehouse,—one
man named Lane and the other named Trapp. They used an

Exchange truck and loaded the Coca-Cola cases from
10* the Exchange *warchouse onto the truck and Mr. Lane,

without a helper, would take the Coca-Cola around and
serve it to various machines on the Post. When he went into
the Luilding to service a machine, the truck was left unat-
tended with the remaining cases of Coca-Cola thereon (R,
p. 125).

Blijah Lane testified that he was employed by the Post
Exchange at Fort Monroe, and his duties were to serve the
Coca-Cola machines and later on to deliver groceries. He
serviced the Coca-Cola in the morning and delivered groceries
in the afternoon. ITe secured the Coca-Cola from the ware-
Louse, which was open in the morning, and he would load up
and go out and serve the machines and bring the empties
back. He did not have a helper. He testified at R., p. 127:

Q. When you loaded up the truck and served the machines,
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how did you serve them? Go around to different places?

“A. Yes, sir.

Q. Who took care of the truck while you served the ma-
chines?

*A. T just parked the truck, and take the cokes off and
brmo the empties back.

Q How long did it take you as a rule?

“A. I started at nine in the morning and be through about
cleven,

“Q. How many Coca-Cola hottles would be in the average
machine, say in the Finance Office machine?

“A. It holds 108.

“Q. How long did it take you to service them?

“A. Five or ten minutes.

“Q. Depending on the number of bottles, I presume?

““A. I had to go around to the different bulldmgs and I—

#EAL Yes.
11* “Q. You would go around to the different buildings
and pick up empties?

“A. Yes.

“Q. How long would it take?

““A. Ten or fifteen minutes. There was about three build-
ings I had to go to.””

The Medical Testimony.

The plaintiff did not introduce as witnesses any of the
doctors who treated her at the hospital, or any doctor that
treated her anywhere else, with the exception of a psychi-
atrist, Dr. Ransone. She testified that after she had swal-
lowed the Coca-Cola, she heecame sick and vomited and there-
after could not eat anything, and, therefore, lost weight.
About a week or ten days after the occurrence, she went-into
the Fort Monroe Hospital and was chscharged in three or
four days. Exactly thirty days after the drinking of the Coca-
Cola, that is, on November 10, 1947, she visited the psychi-
atrist. He saw her one other tlmo, that is, on December 10th,
exactly thirty days later, and had not laid eyes on her from
that time until the day bLefore she testified in Court, which
was on April 30, 1948. This psychiatrist totally ignored the
fact that about a year before this occurrence the plaintiff had
heen in the Fort Monroe Hospital very seriously ill, with the
I~ss of considerable blood, on account of an abortion. When
asked whether it was self inflicted she answered, ‘‘Not neces-
sarily””. He gave her symptoms as being very tense with
large pupils, and hands wet, with the general appearance of
a person very frightencd and very angry. He saw her thirty
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days later and said that she was just as tense as befare, and
that in addition to that, she had a neurotic condition, which

he said was reasonably sure nutritional. He *had no
12* hesitaney in fixing the onset of this condition exactly

thirty days prior to the time he saw her, which would
have put it on October 10th, the very day she drank the Coca-
Cola. He did not see her again for more than six months and
said that her condition was the same; that it would remain so
for six or seven more months. He went on to exaggerate
again and said that her condition could go into other diseases,
such as duodenal ulcers and arthritis. In other words, he
supplied all the necessary ammunition in the absence of her
medical doctors who treated her at the time of this occur:
rence. It was just a typical psychiatric performance that is
common to certain types of cases, of which this is an example.
No wonder it is that the jury went out and gave-a verdict of
Twenty-five Hundred Dollars ($2,500.00) for this so-called
injury. The verdict was entirely excessive and should have
been set aside by the Court or that ground alone. '

Hearsay Testimony.

Over objection of counsel for the defendant, the Court per-
mitted the plaintiff to testify as to what some people at the
Post had told her a day or so before the trial. It was purely
hearsay testimony and was given for the sole purpose of in-
flaming the minds of the jury against this defendant. The
testimony is set out in full, beginning at the bottom of page
53, all of page 54 and down to the bottom of page 55 of the
record. After the testimony was in and the damage was done,
The Court tried to explain it awav by saying that he had ad-
mitted the testimony only for the purpose that the statement
was made to her and that it had upset her, in addition to hav-
ing already been upset, according to her previous testimony.
That explanation did not cure the damage that was already
done. The Court should have heard the testimony in cham-
bers, and seeing the damaging nature of it, should have not
permitted it to go to the jury for any purpose. It was no
part of this case, and had oceurred only a day or so before
the trial. In any event, it was all hearsay and should not
have been permitted by the Court.

12A* #¢Q. When vou were on the Post yesterday, were
you embarrassed by anything that occurred down
there in reference to this case?
“A. Yes. I was quite embarrassed. Socebody came up
and asked me—
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“Mr, Ford: I object, if your Honor please.
“Court: Let’s find out. Tell me who came up?
“A. Mrs. Potter and Sergeant Potter.

“Court: Who are they?

“A. He’s the Post Sergeant Major.

“Court: All right. Go ahead. I overrule the objection.
““Mr. Ford: It is hearsay, if your Honor please.

“A. Mrs. Potter came np and asked me if I had been i
jail. I asked her What she was talking about. ‘Somebody
was 1nvest1°at1ng you’ and just then Seloeant Potter told
me—

“Mr. Ford: I object to what Sergeant Potter said.
“Court: I overrule the objection.

“A. T mean it was just embarrassing' to have people check-
ing on my character, checking on my background as though
I were a criminal or something.

“Q. What was some of the other questions, if there were
any, that Sergeant Potter said were asked of him?

““A. He said he was asked what kind of people we were, if
we were quiet, if we were noisy, if we caused trouble and
where we came from and where I went to. T don’t know alt
he told me. I was so upset about that.

“Mr, Ford: Same objection and move to strike.
“Court: Overruled.

“Q. Did Mrs. Kelly tell vou anylhing about this case too?
_ ““Court: Don’t answer the question. The question is lead-
ing.

12B* #¢Q. Did you have any conversation with Mrs.
Kelly?
‘“A. Yes, I had a telephone conversation with Mrs. Kelly
and she told me that Mr. Brown—

“Mr. Ford: Objected to as being hearsay.
“Court: Overruled.
“Mr. Ford: Exceptiomn.

¢“A. Told me Mr. Brown had been fo see her and that she
fold him what happened there and that he had asked every-
body around there and that I should take any settlement Mr.
Brown offered me.
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“Mr. Ford: Same objection, if your Honor please,
Q. All right. Now Mrs. Babb—

“Court: (Gentlemen of the jury, with reference to these
reports that came to this woman, 1’ve admitted them in the
evidence for one purpose alone; that is not as to the truth of
the statements but the fact that some people made this state-
ment to her, which she said upset her, in addition fo what she
already testified to that upset her.”’

13* *ARGUMENT.

Because it appears that it is almost eertain that this Conrt
must grant certiorari in this case, in order to be consistent
with the ruling in the case of Pepsi-Cola Bottling Company of
Norfolk, Incorporated v. Addie Leec McCullers, which was de-
cided March 7, 1949, opinion by Mr. Justice Eggleston, eonn-
sel for petitioner docs not deem it necessary to enter into any
elaborate discussion of this case. As the evidence in this
case discloses, the Post Exchange at Fortress Monroe pur-
chased its Coca-Cola from the Newport News Bottling Com-
pany, and stored it in ils Exchange warehouse, where it was
kept for a period of time, depending upon the amount of Coca-
(Cola that was consumed bv the various vending machines.
It was handled in the warchonse, and at least three people
I'ad access to the warehouse from early in the morning to the
afternoon. The Exchange truck was loaded in the morning
and the driver would go to the various buildings where the
machines were located, and without the aid of a helper, wonld
unload the Coca-Cola and pick up the empties, taking from
ten to fifteen minutes to service each machine. During that
time the truck was left nnattended and, of eourse, no super-
vision over the Coca-Cola bottles remaining on the truck. It
should be particularly noted, too, that the plaintiff did not
open the bottle of Coca-Cola herself. As a matter of fact,
she did not go to the vending machine herself and procure
the Coca-Cola from the machine. She had her agent, Mr.

Toulson, who was another clerk in the Finance Dept.,
14* get the Coca-Clola *for Ler, along with two other bottles,

which apparently were found to be in perfeet condition.
It will be noted that the vending machine was not in the Fi-
nance Office, but was some twenty-five to forty vards away,
across an open court and in another building. Mr. Toulson
testified that he walked to this building and procured three
Tottles of Coca-Clola, openine all three of them. Then, with
the opened bottles of Coca-Cola, he retraced his steps back
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across the ecourt yard, from twenty-five to forty.vards, up a
pair of back steps leading to the office of the Finance Depart-
ment on the second floor, and across the office floor, where he
deposited the bottle of Coca-Cola on Mrs. Babb’s desk. So
that, not only during the time that the Coca-Cola had left the
possession of its bottler, the defendant, it was in the posses:
sion of the Post Exchange for a matter of days, or even
weeks ; in the warehouse, frequented by at least three people;
on the truck, handled by one truck driver, who serviced the
vending machines; left unattended in the streets, while he
was in the building from ten to fifteen minutes servicing cach
machine; and then handled by Mr. Toulson, across an open
court yard, with the caps off the bottles, so that anything
could fall or be dropped into the botttle on the way from the
vending machine building back to the Finance Office, where
Mrs. Babb received the opened bottle of Coca-Cola.

Thus it is, that in the opinion of counsel for petitioner the
facts in this case are even stronger than they weare in the
Pepsi-Cola case decided by Justice Kggleston on March 7,
this year. In the Pepsi-Cola case the plaintiff’s son pur-
chased the Pepsi-Cola from a grocer and delivered the bottle
to her, tightly capped and sealed, and that she opened it in
the presence of her son. It took a period of some fifteen
minutes, she stated, to drink the Pepsi-Cola, and it was then

that she observed the presence of some foreign *object
15* in the bottled drink. The facts there are not nearly as

strong as in the instant case, where Toulson, the plain-
tiff’s agent, carried the open bottle all the way across the
court yard and up the back steps into the office where Mrs.
Babb was working. The instruction given in this case, which
is complained of, that is, Instruction No. 2, was exactly the
same instruction that was given in the Pepsi-Cola ease, which
}vzlxls-their Instruetion No. B, word for word, the instruetion
ollows:

““The Court instruets the jury that they may infer negli-
gence from the fact that foreign substance was found in the
.hottle, and the law does not require the plaintiff to show the
particular derelication.’’ '

This Court said:

“In our opinion this issue was not properly submitted
to the jury.”’

Page 6 of the Court’s opinion is as follows:
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“This instruction was erroncous. As we pointed out in
the Land Case, the inference of negligence on the part of the
defendant lootthn(r company from the presence of the ob-
noxious substance in the bottle should have been predicated
upon a finding that the bottle was not tampered with after it
left the custody of the defendant bottling company, and that
the obnoxious substance was in the bottle at the time the de-
fendant parted with possession of it.

““As given, the instruction deprived the defendant of the
defensec that the mouse may have gotten into the bottle either
while it was in the possesssion of the local grocer or while
it was in the custody of the plaintiff herself.

*‘Moreover, the instruction was defective in that it falled
to tell the jury that the inference of negligence on the part of
the defendant bottling company from the presence of the ob-
noxious substance in the bottle might be rebutted by evidence
that the defendant had exercised a high degree of care in the
cleansing and filling of its bottles.”’

16* *Objection was made to the granting of this Instruec-
tion No. 2 and the record will show the same at page
149, where counsel states:

“Mr. Ford: We object to this instruction for the reasons
assigned to Instruction No. 1 where it is applicable; that is
that the continuity of possession was broken. Apprehending
that the instruction will be given in this case, I suggest that
an amendment be made as follows, following the end of the
sentence after the word ‘ dereliction’.

¢ ¢The court instructs the jury that such inference of neg-

ligence may be overcome by evidence, if any, on the part of
g y A ’ Y, ‘

the defendant, showing that it had exercised a high degree of
care, which is the measure of its duty toward the plaintiff.’

" «T think that if this instruetion is going to be given, tllat
that additional amendment ought to-be made.”’

But the Court overruled the objection and granted the in-
struetion as presented. This Court will note. that the sug-
pested amendment made by counsel is almost precisely the
sam: as the third paragraph of the opinion on page 6, copy
of which was obtained from the Clerk soon after the opinion
in the Pepsi-Cola case was written.

The Court there said:

‘‘Moreover, the instruction was defeetive in that it failed
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to tell the jury that the inference of negligence on the part
of the defendant bottling company from the presence of the
obnoxious substance in the bottle might be rebutted by evi-
dence that the defendant had exercised a high degree of care
in the cleansing and filling of its bottles.”’

This case, like the Pepsi-Cola case and the Land case, de-
cided at the March term, stands or falls on the prineiples laid
‘down in the case of Norfolk, etc., Co. v. Krausse, 162 Va. 107.
In the Krausse case, the facts of which are familiar to this
Court, there is no indication of the existence of any oppor-

tunity for the glass to have gotten into the bottle *at
17* any time after it left the custody of the bottling com-

pany. Unlike this case, or unlike the Pepsi-Cola ease,
there was no evidence there that the bottle stood open at any
tim2 after the original cap was removed. In the Pepsi-Cola
case the evidence was that it took about fifteen minutes for
the plaintiff to consume the contents of the bottle, and in this
case, admittedly the plaintiff’s agent traversed in the open,
across the court yard, and up the back steps, and across the
office with the bottle cap off, and the contents exposed to any-
thing that might fall into the bottle. Of course, the essence
of the Krausse case and the real basis for its decision is that
the hottle was positively shown not to have been tampered
with from the time that it left the custody of the bottling
cempany to the very time of the discovery of the piece of
glass in the bottle.

The Court then stated at page 121:

“‘Foreign substances in food packages not tampered with
are in themselves evidence of negligence. When that is
shown, prima facie case has been made out, which, if not over-
borne by evidence for the defendants, is sufficient to sustain
a verdict for the plaintiff. Evidence of a high degree of care
may he sufficient, but such evidence is in conflict with a prima
facic case, and should go to the jury. Its verdict must be
sustained unless ‘plainly wrong.” ”” (We have italicised the
words ‘‘not tampered with’’).

This instruction denies the defendant of the defense that
the obnoxious matter may have gotten into the hottle either
while it was in the Post Exchange warehouse, or on the truck
wkile being delivered, or while being carried from the ware-
Louses to the truck, or while being carried across the open
court yard in the open, and up the back steps with the cap
off, or even while it was in the custody of the plaintiff her-
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self. That was the reason this Court reversed the lower
court in the Norfolk Pepsi-Cola Bottling case at the March
term, this year, and it is for that reason that this Court
18% *ouglit to grant certiorari and reverse the lower court
for having given the same instruction, which was er-
roncous in the Norfolk Pepsi-Cola Bottling case.

Thix Court reaffirmed its opinion in the Krausse case, in
both the Pepsi-Cola Bottling case and the Land case, which,
as stated, was decided at the March term, and this Court had
previously counsidered {wo other similar cases, one Campbell
Soun Company v. Davis, 163 Va. 89, and Middlesboro Coca-
Cole Bottling Company v. Campbell, 179 Va. 693. In both
cases tlie Court quotes as the basis for its decision that part
of the opinion from the Krausse case, last quoted above here.
In other words, those two cases, like the two last ahove men-
tioned cases, affirmed the holding in the Krausse case that the
existence of foreign substance in a food package or bottle of
beverage is in itself evidence of negligence, provided, and
provided ounly, that it is shown that the bottle had not been
tampered with. Ungquestionably, this proviso is the very es-
sence of the rule. The plaintiff in this ease made not the
slightest attempt to show that the bottle had not been tam-
pered with from the time it left the custody of the bottling
company until the contents of the bottle were drunk by the
plaintiff. And uider tle instruction as given by the Court,
it mnade no difference how tle foreign substance got into the
bottle. Theyv were toid that the mere fact that it was found
in the bottle was basis for inference of negligence. No other
ingtruetion in the case cured this error.

We also objected, and excepted to the granting of ‘‘Plain-
tiff’s Tnstruction No. 1’7, 'We thought then, and we think
now, that that instruection leaves too much to a jury, and
places too much emphasis on the finding of the foreign sub-

stance in the bottle. Tt left to the jury to determine
19* whether *or not the foreign substance was in the bottle,

but said it in a way in which the jury could easily be-
come confused. In other words, right in the middle of the
instruetion, it simply says,

“and that as a result of the negligence of the Coca-Cola Bot-

tling Works of Newport News, Incorporated, the said bottle

of Coca-Cola so purchased contained a foreign substance.”’
This comment was made on the giving of this instruction.

“Mr. Ford: I object to any instructions being given on



16 Supreme -Court of Appeals of Virginia

the part of the plaintiff that would permit a finding on the
grounds that I principally stated in my motion to strike the
evidence, if your Honor please. Without waiving that, I
specifically object to Number 1 offered by the plaintiff for
the reason that the evidence does not show that the bottle of
Coca-Cola was in the possession of the defendant company
after it left the plant or rather after it was delivered to the
Post Tixchange and that there was reasonable opportunity for
{ampering with the bottle after it left the Coca-Cola plant or
after it was delivered to the Post Exchange. Therefore,
there can be no inference upon which to base an instruction
which this instruction does; and further that the evidence
shows that the defendant has fulfilled its duty of a high de-
gree of care and that there isn’t any issue to go to the jury
and no finding could be based as set out in Instruetion No. 1.”’

Apparently the same instruction was given in the Norfolk
Pepsi-Cola Bottling case decided last March. This Court did
not discuss that instruction, however. Apparently the in-
struction upon which the case turned was so glaringly er-
roneous, that is, Instruction No. B in the Pepsi-Cola ease,
which is Instruction No. 2 in this case, that the Court did
not see fit to comment upon the other instruetion. However,
for future guidance, it would be highly desirable if this Court
would comment on this instruction if it thinks it is erroneous.

20* *The Court Erred in Permitting, Over the Objection of
Counsel for the Defendant, the Questions and Answers
Beginning on Page 53 and Continuing on Page 54 to the
Bottom of Page 55.

On pages 12A and 12B of this Petition we set out in full the
questions and answers objected to. We think no further com-
ment is necessary, as it is palpably plain that the permitting
of these questions and answers thereto was erroneous, as be-
ing pure hearsay. It is thought that the purpose was to
prejudice the mind of the jury, and we think it had its effeet.’ .

Verdict Ezcessive.

This plaintiff testified that she was earning $37.50 a week
at the Fortress Monroe Finance Office. It was only temporary
appointment for six months, and she stated she planned to
work the full period, but that she had not had any steady em-
ployment since. She testified that she tried working and found
out she couldn’t do it. She had heen in Chicago since the
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occurrence and she did not testify-as to when or where she
tried to work, or why she couldn’t do-it, except she stated she
wasn’t eating properly, and she couldn’t work without eat-
ing. It is in line with the psychiatrist’s testimony and, while
it is, of course, a matter for the jury it is possibly an exag-
eration. Along with the insufficient medical testimony and
the hearsay testimony, it is perfectly obvious that the jury
was trying to penalize the owner of the bottling plant, rather
than fairly compensate this plaintiff. It is submitted that

there is no reasonable relationship between the damages
21* shown and practically no expenses shown, *and the

amount of this verdict of Twenty-five Hundred Dollars
($2,500.00). :

This Court Ought to Re-Examine the So-Called ‘‘Inference
of Negligence Theory’’.

"This Court does not have to read the newspapers to see
the number of this tvpe of cases that is now coming into the
Virginia courts. It can ascertain that fact from the number
of those cases that are actually appealed to the Supreme
Court. To say that it has assumed the proportions of a
““racket’” is in no sense exaggerating the situation. This
Court knows that the possibility of fraud as the motivating
principle in these foreign substance bottle cases is very dif-
ficult to discover and expose. The question arises, then, as to
whether the Court goes far enough in the Krausse case, in
stating that the evidence must show that the bottle was not
tampered with, in order to raise a presumption of negligence.
In several of these cases it was shown that the bottle passed
through many hands since it left the possession of the hot-
tling eompany, and, even so, the jury found for the plaintiff,
despite evidence that the highest degree of care known to the
industry had been exercised in handling the bottles. That
was true in the Land case, just decided last Mareh, in which
the erroneous instruction, complained of here, and also in
the Pepsi-Cola case was not given. From the record of the
juries that give verdicts, for plaintiffs in these cases in the
past few vears non constat, that the jury in the instant case
would have given a verdict for the defendant, or in the Pepsi-
Cola case, where the erroneous instruction was given.  How-
~ ever, in this case it was given, and as petltloner clalms, it 1 s
entitled to certiorar:.

: A discussion of this matter was had in the case of
22% (Coca-Cola *Bottling Works v. Sullivan, a Tennessee

case reported in 171°A. L. R. 1200, also in 158 S. W. (2d)
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721. The Court, in that case, after discussing the Campbell
Soup Company v. Davis, 163 Va. 89, and approving the ap-
plication of the doctrine in that type of a case, went on to
say:

“‘But, there is a fourth class of cases, in which this instant
case falls, which presents the difficulty with which we here
have to deal; the cases of soft drinks, or milk bottles or the
like, enclosed by caps which it is possible to remove and re-
place by the use of care. We have here a distinctive element
of fact which breaks the conclusive continuity of the control
between the bottler and the consumer, when the physical pos-
session has been in a third party, such as an intermediary
vendor.’’

The Court further says:

“To close this gap of control so as te make fairly appli-
cable the rule of presumptive or prima facie negligence on
the part of the bottler or manufacturer. we are of the opinion
that a higher degree of proof must be made that there hag
been no reasonable opportunity for tampering with the bottle,
or its contents, in the interim between the physical control of
the bottler or manufacturer, and that of the consumer.”’

In other words, instead of just throwing it at the jury for
their consideration, or rather, we should say a sympathetic
consideration, the Tennessce case takes the position that be-
cause of the nature of the case, that is, the great possibility of
fraud being the motivating principle, they take the position
that not only must there be some proof of no tampering, but
there must be a high degree of proof that there has been no
reasonable opportunity for tampering with the bottle or its
contents. The Court goes on to say in its opinion:

““We, therefore, hold that before the defendant may be
charged with a presumption of negligence on the ground that
the hottle with its injurious contents was put out by the de-
fendants, with the effect of shifting to the defendant the ob-

ligation of disproving negligence, there must not only
23* Dbe *some’ evidence that neither the bottle or its con-

tents had been tampered with, after it passed from the
control of the defendant, but it must be made to appear, hy
a clear preponderance of the evidence, that there has been
no such divided or intervening control of the bottle as to af-
ford any reasonable opportunity for it or its contents to have
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been tampered with by another after it left the possession or
control of the defendant or its agents. Until this is thus made
to appear, the burden remains on the plaintift to prove neg-
ligence on the part of the defendant. Only by exacting this
higher degree of proof that the hottle has come from the de-
fendant to the plaintiff in its harmful condition, without sub-
stitution or subsequent tampering with, can we fairly apply
the presumption, or inference of negligence rule.”’

Therefore, we submit to this (Court that it ought to re-
examine the inference of negligence rule, not only as laid
down in the Krausse case, Lut all the other so-called foreign
substance cases in this State. This Court ought to, in our
opinion, lay it down as a fundamental rule of evidence that
the juries just cannot simply find a verdict on simple or-
dinary evidence that there has been no opportunity for tam-
pering, but that a high degree of proof must be shown; and
it must appear from a clear preponderance of the evidence
that there has been no such divided or intervening control of
the bottle, as to afford any reasonable opportunity for it, or
its contents, to have been tampered with after it left the pos-
session or control of the bottling company. This is shown
by the fact that in the Pepsi-Cola case, decided last Mareh,
the bottle was shown to have been open for a period of fifteen
minutes, and vet the jury found a verdict for the plaintiff,
which this Court had to set aside. In the instant case, as had
heen stated several times, the open bottle was carried over
the court vard and up the back steps, and yet the jury found
for the plaintiff, despite the fact that there was plenty of

opportunity, both in the warehouse and on the truck, in
24* the hands of *persons who had no relation to this de-

fendant, and over whom he had no control, and vet
there was a verdicet for the plaintiff.

CONCLUSION.

From what has Lieen said, we feel that the lower court
clearly erred to the prejudice of your petitioner in its rul-
ings and in its failnre to set aside the verdiet in this case.
We submit that the evidence fails to show actionable negli-
vence on the part of the defendant; and we further submit
that the Court definitely errved in granting ‘‘Plaintiff’s In-
struction No. 2’’. As Pas been seen, that instruetion is identi-
cal with “Plaintiff’s Tustruetion No. B’’ in the Pepsi-Cola
case, decided last March. This Court held, as is stated in the
opinion by Mr. Justice Eggleston, that the granting of that



20 Supreme Court of Appeals of Virginia - :

instruction in the facts in that case was prejudicial error.
The evidence in this ease is equal to, if not greater, than in
th¢'Pepsi-Cola case, in that there were any number of oppor-
tunities for tampering with this bottle, in addition to the fact
that- it was-carried uncapped in the open by the plaintiff’s
owii agént, exposing it to anything that might be put into, or
drbpped into the bottle. To have left out of plaintiff’s Tn-
struetion No. 2, in this case, the duty on the part of the plain-
tiff to show that the bottle was untampered with, deprives this
defendant of the defense of showing that the foreign sub-
stance may have gotten into the bottle while it was in the pos-
sesmon of the Post Exchange, or in the warehouse, on the
truck, in the vending machme or in the hands of the plain-
tiff’s agent, the Wltness Toulson. Mor eover, it was defective

because it failed to tell the jury that any such inference
25* of *negligence on the part of the defendant might be

rebutted by evidence that the bottling company had ex-
creised a high degree of care in the cleansing and filling of its
bottles. In addition to this, the Court erred in admitting the
damaging hearsay testimony of the plaintiff, as set out on
pages 53, 54, and 55 of this record; it erred in refusing to
strike the evidence of the plaintiff.

Wherefore, it is respectfully submitted that the verdict of
the jury and the judgment of the Court should be set aside,
and that final judgment he rendered for the defendant, your
petitioner. To this eund, vour petitioner prays that this
Honorable Court grant'a writ of error and supersedeas to the
judgment aforesaid, and that it review and reverse such judg-
ment, and render final judgment in favor of your petitioner.

A copy of this petition was mailed to Mr. Charles H. Gor-
don, Hampton, Virginia, counsel of record for the plaintiff,
on the 2 day of April, 1949. The petitioner adopts this peti-
tion as its opening brief.and counsel desires to state orally
the reasons for reviewing the decision of the lower court.

This petition is being presented to Mr. Justice Eggleston,
in the City of Norfolk, on the 4 day of April, 1949.

THE NEWPORT NEWS COCA-COLA
BOTTLING (0., INC,,
By CHARLES K. FORD,
Counsel.

MURRAY, FORD, WEST & WILKINSON,
First Natlonal Bank Bmldmg,
Newport News, Virginia.
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26* *I, Charles E. Ford, Attornev at Law, practicing in

the Supreme Court of Appeals of Virginia, do certify
that, in my opinion, it is proper that the judgment and deci-
sion complained of in the foregoing petition should be re-
viewed by this (‘ourt.

CHARLES E. FORD,
First National Bank, Building,
Newport News, Virginia.
Received Apr. 4, 1949.
J. W. E.

April 20, 1949. Writ of error and supersedeas awarded by
the court. No additional bond required.

M. B. W.



IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 3561

THE NEWPORT NEWS COCA-COLA BOTTLING COM-
PANY, INCORPORATED, Plaintiff in Error,

versus

ELAINE BABB, Defendant in Ervor.
REPLY TO PETITION FOR APPEAL.
(BRIEF FOR DEFENDANT IN ERROR.)

Reply to petition for appeal to the Honorable Chief Justice
and Justices of the Supreme Court of Appeals of Virginia:

This is an action by notice of motion, it alleges that the
defendant offered for sale for human consumption a certain
bottled soft drink known as Coca-Cola, which was purchased
by the plaintiff and without her knowledge contained a de-
composed snail or slug; it further alleges that it was the
duty of the defendant to use due and proper care in the mak-
ing of the soft drink, or the container, and to have the samne
free from a decomposed snail or other foreign substances, and
further alleges that the defendant negligently failed to use

22



Newport News Coca-C'ola Bottling Co. v. E. Babb 23

due and proper care and that the defendant knew or could
by their use of reasonable care, Lave known that the said
drink sold this plaintiff contained a snail or other foreign
substances.

This notice of motion alleges an action based on implied
warranty, and also charging the defendant with negligence.

*The defendant al.cges that this case is very similar
2* to the case of Norfoll: Coca-Cola Bottling Works, Inc.,
versus (‘hloe Land, Record No. 3445, decided by this Court
March 7, 1949, opinion by Justice Eggleston. The follow-
ing is instruetion number one (1) as offered by the plaiu-
tift:

“The Court instruets the jury that they may infer negli-
genee from the faet that foreign substance was found in the
bottle, and the law does not require the Plaintiff to follow
the particular dereliction.”’

The evidence shows that there was nothing unusual about
the cap which was on the boitle of Coca-Cola, as it was
openced by the messenger who brought it to the plaintiff’s
desk. The plaintiff testified that there was no flat taste
{o the Coca-Cola which would indicate that it had not been
tampered with before it was purchased from the machine.
At the time the Lottle was introduced as cvidence there was
sti'l particles of this decomposed snail against the inside
of the hottle and in the bottom of the bottle. This would
indicate that at least part of this obnoxious matter was in the -
Lottle at the time it was capped; and further would indicate
that it was in the bottie at the time it was in the custody of
the manufacturer, this within itself is evidence of negligence.
The jury must have believed that the foreign substance was
in the bottle at the time it left the manufacturer beecause
the follow is instruction “‘G’’ for the defendant:

3 “The Court instruets the jury that the burden is upon
the plaintiff to prove by a preponderance of the evidence
that the foreign substance was in the bottle of Coca-Cola when
it left the custody of the defendant bottling company. You
have a right to consider that the bottle in question was stored
and handied by the Post Exchange people, was handled opened
Ly the person who carried the bottle from the vending ma-
chine to the plaintiff, and to consider all the other facts and
circumstances and evidence in determining whether or not
the defendant was negligent.
““Therefore, if, after hearing all the evidence, you are not
satisfied from a preponderance of the evidence, or you are
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in doubt as to whether the forcign substance was in the bottle
when the same left the custody of the defendant company; or
if it appears to the jury that it was equally as probable that
the foreign substance was not in the bottle when the de-
fendant gave up control of the same to the Post Xixchange
and its employees, as that it was in the said bottle, then it is
vour duty to find your verdict for the defendant bottling com-
pany.”’

Having concluded, -as the jury must have done, that the
snail or slug was in the bottle when it left the custody of the
defendant company, it was for the jury to say whether the
evidence of the high degree of care used by the defendant
company in cleansing, bottling and inspecting the beverage
was sufficient to overcome the plaintiff’s prima facie ecase.
Norfolk Coca-Cola Bottiing Works v. Krausse, supra; Mid-
dlesboro Coca-Cola Bottling Works v. Campbell, supra.

Even if there is an error in the plaintiff’s instruction Num-
ber One (1), other instructions oftered by the defendant would
remedy this error. This not a finding instruction, but merely
is a statement of the law. In answer to the defendant’s con-

tention that the verdiet is *excessive, we submit the fol-
4* lowing:

““The law furnishes no measure for pain and suffering, and
leaves the amount of compensation for injuries of this char-
acter to the sound discretion of a jury. It recognizes no au-
thority in a Court to substitute its opinion for that of a jury.

- Landon v. Fan, 140 S. K. 141.”

““When the case reaches the Supreme Court of Appeals
it will affirm the judgment, upon the presumption of its cor-
reetness, in the absence of evidence to the contrary; but when
the evidence is certified and it appears that the verdiet is
not so excessive as to warrant the belief that the jury was in-
fluenced by partiality, prejudice or corruption, or have been
misled by some mistaken view of the merits of the case, and
it also fails to disclose any standard by which the trial court
could have measured the reduction, the Supreme Court of
Appeals will uphold the verdict of the jury because it is the
tribunal appointed by law to ascertain the damages sus-
tained.”’

E. I. Dupont de Nemours & Co. v. Taylor, 124 Va. T750.

In the argument of attorney for the defendant who is so
positive that this Court will grant certioreri in this case,
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the plaintiff alleges that the facts in this case are as alleged
in the defendant’s petition ‘“on all fours’ with the facts in
the case of the Coca-Cola Bottling Works v. Chloe Land.
There was no evidence throughout the triul of this case which

would indicate any tampering with the bottle *of Coca-

© 5" Cola in question, and if there was any evidence this

would be a matter for the jury to decide just as it may
in any other case. It is common knowledge that a soft drink
is not purchased directly from the manufacturer at the plant,
but must travel into many hands before it is actually con-
sumed by the individual purchaser. It is hard to conceive
that anyone would go to the trouble to open a soft drink,
place a foreign substance in the bottle and then place the
cap back on the bottle. The Court will take judicial notice
that when vou open a bottle of soft drink, the gas immediately
escapes, the color changes, and usually the substance runs
over the neck and down the side of the bottle. All of these
witnesses and the plaintiff are employed by the United States
Government in the finance office. These employees have to
e loyal and honest before they are placed in these positions
of frust. Judge Kggleston ruled in the ‘‘Land Case’’ that
when the ]mv’ determination of the issue in favor of the
plaintiff is supported by the evidence that the bottle was
capped and scaled when received by the retailer from the de-
fendant company and was sold to the plaintiff in the same
condition, and that a portion of the foreign substance was
found stuck to the inside of the bottle near the bottom and
remained in that position until the time of trial, that a przma
facie case has been made out, which, if not overbome by evi-
dence for the defendant, is qufﬁment to sustain a verdict for
the plaintiff. We contend that the same exist in this case,

and that even at this *time one may examine the exhibit
6* of the bottle and see foreign substance inside of the bot-

tle near the bottom. There is not any evidence that these
Government employees put the foreign substance in the bot-
tle nor did the plaintiff.

Having concluded, as the jury must have done, that the snail
or slug was in the bottle when it left the custody of the de-
fendant ecompany, it was for the jury to say whether the evi-
(}ence of the high degree of care used by the defendant in
c'eansing, bottling and inspecting the beverage was sufficient
to overcome the plaintift’s prima facie case. Norfolk Coca-
Cola Bottling Works v. Krausse, supra; Middlesboro .Coca-
Cola Bottling 1Works v. Campbell, supra.
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CONCLUSION.

It is, therefore, respectfully submitted that the judgment
of the Court below should be affirmed and that this Court
should enter judgment in favor of the plaintiftf against the de-
tendant, the Newport News Coca-Cola Bottling Company,
Incorporated, for the sum of Twenty-five Hundred ($2,500)
Dollars, with interest thereon from the 1st day of May, 1948,
until paid, the date of the verdiet.

This reply is being presented toe Mr. Justice Eggleston
in the City of Norfolk on the 13th day of April, 1949.

Filed 4-14-49.

Respectully submitted,
CHARLES H. GORDON,.
Counsel for Defendant in Error.
J. W. k.

RECORD

Pleas before the Cirenit Court of Elizaheth City County,
Virginia, January 24th A. D. 1949.

Be it remembered that heretofore, to-wit: oo the 2Ist day
of February, 1948, came Elaine Babb, plaintiff, by Charles
H. Gordon, her attorney, and filed her notice of motion for
judgment against Coca-Cola Bottling Works of Newport
News, Virginia, Incorporated, a corporation existing under
and by virtue of the laws of the State of Virginia, defendant,
which notice of motion for judgment is in words and figures
as follows, to-wit:

Virginia:
In the Civenit Court for the County of lizabeth City.

Ilaine Babb
g.
Coca-Cola Bottling Works of Newport News, Va., Incor-
porated, A cor ponatlon existing under (uld hv virtue of the
laws of the State of Virginia.
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To: R. M. Brown, Pres.
3200 Huntington Ave.
Newport News, Va.

You are hereby notified, that on the 5th day of April, 1948,
Letween the hours of 10 o’clock A. M. and 5 o’clock P. M. or
as soon thereafter as it may be heard, I shall move the Cir-
cuit Court of the County of Klizabeth City, Virginia, at the
Court House thercof for a judgment against you in the sum

of Ten Thousand ($10,000.00) Dollars, which sum
page 2 } is due and owing by you to me for the damages,

wrongs, and injuries and hereinafter set forth, to-
wit :

That hercinafter, to-wit: On October 10, 1947, you, the
Coca-Cola Bottling Works of Newport News, Virginia, Incor-
porated, offered for sale for human consumption in the County
of I¥izabeth City, Virginia, a certain bottled drink known as
Cfoca-Cola, that cn the said date the undersigned plaintiff
purchased from the said defendant a bottle of the said drink
known as “‘Coca-Cola’’, that the said drink, without the
knowledge of the plaintiff, contained a partially decomposed
snail or slug and other obnoxious foreign matter; that it
Lecame and was the duty of you, the said defendants, to use
due and proper care in the making of the said drink or con-
tainer to have the same free from a snail or slug and ob-
noxious foreign matter; that you, the said defendants, failed
to use due and proper care and knew, or could, by the exer-
cise of reasonable care, that the said drink sold by you to
this plaintift contained a snail or slug and other obnoxious
matter and the said plaintiff in drinking the said drink, did
swallow a portion of the decomposed snail or slug and other
obnoxious foreign matter, whereby and by reason whercof,
she became sick and sore and suffered great pain and mental
anguish and still so does suffer, whereby she has expended
suws of money endeavoring to be healed and cured of such
sickness, and was discharged from her employment, to the
damage of the undersigned for Ten Thousand ($10,000.00)
Dollars.

Given under my hand this day of February, 1948.

ELAINE BABB,
By CHARLES H. GORDON,
Her Counsel.
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page 3} TUpon the back of which appears the following
words and figures, to-wit:

In the Circuit Court of the County of Elizabeth City, Vir-
ginia.
Itlaine Babb

v.

Coca-Cola Bottling Works of Newport News, Va., Incorpo-

rated, a corporation existing under and by the virtue of
. the laws of the State of Virginia.

Received in Clerk’s Office 2-21-48.

R. E. WILSON, Clerk.
by DIANA C. LOCKWOOD,:

Dep. Clk.
Fee 75¢ Pd.
‘Writ Tax 5.00

Dep. 5.00

$10.00 Pd. 2/21/48.

R. E. WILSON, Clerk.
by J. I. FROST, Dep. Cik.

Executed February 19th, 1948, in the city of Newport News,
Virginia, by delivering a true copy of the within Notice to
R. M. Brown, President of Coca-Cola Bottling Works of New-
port News, Virginia, Incorporated, in person.

P. W. HALL,
City Sergeant.
By J. E. EDGERTON,
Deputy Sergeant.

Feb. 21st, 1948. Notice of motion returned executed Feb.
19, 1948, by Sergeant City Newport News.
Feb. 21, 1948. Writ tax and deposit paid and cause duly
docketed for hearing April 5th, 1948, the day to
page 4} which it is returnable to Court.
.. We the jury find for the Plaintiff and assess her
damages at $2,500.00.

(Signed) S.R.CHISMAN, Foreman.
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page 5¢ And at another day, to-wit:

At the Circuit Court of the County of Elizabeth City, Vir-
vinia, at the Court House of said Court, in said County, on
Monday, the fifth day of April, in the year of our Lord one
thousand nine hundred and forty-eight and in the one hun-
dred and seventy-second year of the Commonwealth.

Ilaine Babb
2.
Coca-Cola Bottling Works of Newport News, Inc.

MOTION FOR JUDGMENT.

This day came the parties, by their attorneys, and the de-
fendants requested of the plaintiff her bill of particulars, in
writing. Whercupon the plaintiff, by counsel, doth rely on
her notice of motion.

page 6 }  And at another day, to-wit:

Circuit Court of the County of Elizabeth Clty, Vlrglma,
on Friday, the thirtieth day of April, in the year of our Lord
one thousand nine hundred and forty-eight.

MOTION FOR JUDGMENT.
Klaine Babb

0.
(‘oca-Cola Bottling Works of Newport News, Inec.

This day came the parties by their attorneys and the de-
fendant entered a plea of ‘‘not guilty’’ and thereupon came a
jury, to-wit: K. F. Rubert, C. H. Fraley, H. S. East, Roy
Russell, Eric J. Anderson, S. R. Chisman and S. J. Watbon,

who were sworn well and truly to try the issue joined and

the truth of and upon the premises to speak, and having heard
the evidence the defendant by counsel, in the absence of the
jury, moved the Court to strike the evidence of the plaintiff
on the grounds that she had failed to prove negligence against
the defendant Company, which is required by law and for the
further reason that the inference of negligence was adequately
rebutted by the defendant, which motion the Court doth over-
rule and to which ruling of the Court the defendant by coun-
sel noted their oxceptxon, and whereupon, the defendant by
counsel moved the Court for a view by the jury of the de-
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fendant Company’s plant, which motion the Court doth over-
rule and to which ruling of the Court the defendant by coun-
sel noted their exception and the Court doth adjourn the jury
over until tomorrow morning at 10:00 o’clock for the further
hearing of this cause.

page 7} And on the same day, to-wit:

Circait Court of the County of Elizabeth City, Virginia,
on Friday, the thirtieth day of April, in the year of our Lord
one thousand nine hundred and forty-cight.

Elaine Babhb
v.
The Newport News Coca-Cola Bottling Company, Inrcorpo-
rated

ORDER.

This day came the defendant by ifs attorney, and it appear-
ing by affidavit of the said attorney that certain hospital rec-
ords and charts pertaining to the hospitalization and treat-
ment and alleged illness of the plaintiff, Elaine Babb, dur-
ing the period of about October 10, 1947, to Octoher 30, 1947,
are in the possession of (olonel Kirksey at the hospital on
the United States Army Reservation at Fort Monroe, Vir-
ginia, said Colonel Kirksey not being a party to the matter
here in controversy, and that the said hospital records and
eharts are material and proper to be prodnced kefore this
Court, it is thereupon ORDERED that the (Ylerk of this Court
issue a subpoena duces {ecun to compel said Colonel Kirksey
to produce said hospital charts and records before this Court
at the courtroom thercof on the 30th day of April, 1943, at ten
a’clock A. M. :

page 8 ¢  And at another day, fo-wit:

Circuit Court of the Counfy of Klizabeth (itv, Virginia, on
Saturday, the first day of May, in the vear of our Lord one
thousand nine handred awd forty-eight.

Elaine Babb
.
The Newport News Coca-Cola Bottling Clomipany, Incorpo-
rated
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MOTION FOR JUDGMENT.

This day again came the parties by their attorneys and
the jury adjourned over from vesterday and having heard
the axguments of counsel retired to their room to consult of a
verdict, and after some time returned into Court having
found the following verdict, to-wit: ‘“We, the jury, find for
the plaintiff and assess the damages at Twenty-five hundred
dollars ($2,500.00). (Signed) S. R. Chisman, Foreman.”

Whereupon, the defendant hy counsel moved the Court to
set aside the verdict of the jury in this cause rendered on the
erounds that the same is contrary to the law and the evi-
dence; because of the misdirection of the jury by the Court;
for the admission of evidence by the Court over the objection
of the defendant, and for the further reason that the damages
allowed by the jurv are excessive, which motion the .Court
doth take under advisement; and the further hearing of this
motion is continued until a later day.

page 9} And at another day, to-wit:

At the Cireuit Court of the County df Elizaheth City, Vir-
ginia, at the court louse of said Court, in said county, on
Monday, the sixth day of December, in the vear of our Lord
one thousand nine hundred and forty-eight, and in the one
hundred and seventy-third vear of the Commonwealth.

Elaine Bahb
.
(loca-Clola Bottling Works of Newport News, Va., Inec.
MOTION FOR JUDGMENT.

This day again came the parties by their attorneyvs and
the Court having maturely considered the motion of the de-
fendants by counsel made on the 1st day of May, 1948, and
subsequently argued by counsel to set aside the verdict of
the jury in this cause rendered on the grounds heretofore as-
signed, doth over rule the motion of the defendants and direct
that the jury’s verdict be affirmed.

Whercupon, the defendants by counsel noted their exeep-
tion of the ruling of the (‘ourt and asked leave to subsequently
file their bill of exceptions in writing, which leave the Court
doth grant.

It is therefore considered hyv the Court that the plaintiff,
Klaine Babb, recover of the defendants, the Coca-Cola Bot-
tling Works of Newport News, Va,, Inc., the sum of Twenty-
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five hundred dollars ($2,500.00), the damages by the jurors
in their verdict fixed, with interest thereon computed at the
rate of Six per cent (6%) per annum from the 1st
page 10 } day of May, 1948, until paid, and her costs by her
' about her notice of motion in this behalf ex-
. )ended :
And the defendants be in mercy ete.

page 11 }  And at another day, to-wit:

Circuit Court of the County of Elizabeth City, Virginia, on
Wednesday, the eighth day of December, in the year of our
Lord one thousand nine hundred and forty-eight.

Elaine Babb
. . '
Coca-Cola Bottling Works of Newport News, Va., Inc.

This day again came the parties by their attorneys and

the defendant by counsel advised the Court of its intention
to appeal from the order of judgment of this Court to the
State Supreme Court of Appeals, and requested the Court to
set the amount of the appeal and supersedeas bond.
. Whereupon, the Court doth allow the defendants sixty (60)
days from the 6th day of December, 1948, to file its hill of
exceptions and doth set the appeal and supersedeas bond at
Thirty-five hundred dollars ($3,500.00), with security ap-
proved by the Court.

Virginia:
In the Circuit Court of Elizabeth City County.
Ilaine Babb
Coca?.Cola Bottling Works of Newport News
TRANSCRIPT OF EVIDENCE.

Stenographic report of all the testimonv, together with the
motions, objections, and exceptions on the palt of the respec-
tive partles the action of the Court in respect thereto, and
all other incidents of the First and Sccond Day of the trial
of the case of Elaine Babb ». Coca-Clola Bottlmw Works of
Newport News, tried in the Cirenit Court of Elizabeth City
County, on April 30 and May 1, 1948, before the Hon. Frank
A. Kearney, Judge of said Court.
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Doctor John Taylor Ransone.

lgx'esent: Mr. Charles H. Gordon, Attorney for the plain-
tiik.
Mr. Charles E. Ford, Attorney for the Defendant.

Morris Schneider
Stenotype Reporter
Law Building
Newport News, Va.

page 2} The jury was selected and sworn.
All witnesses were sworn and were excluded.
Myr. Gordon began his opening statement.

“Court: Is Doctor Ransone going to be your first witness?

Mr. Gordon: Yes.

Mr. Ford: Is he the attendm«r physician?

Mr. Gordon: Yes.

Mr. Ford: I think the docter should be requested to leave
the room.

Mr. Gordon: He is my first witness. I’ll be puttmg him
on in a few minutes.

Court: You can stay.

Mr. Ford: Note an exception.

Mr. Gordon made his opening statement to the jury. Mr.
Tord made his opening statement to the jury.

DOCTOR JOHN TAYLOR RANSONE,
called as a witness by the plaintiff, being duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Gordon
Q. Will you please state to the court yvour name?
A. Doctor J. T. Ransone.
Q. What what is your profession, Doctor?
A. Physician, %pecmhzmof in pqvchlatrv
Q. And how long have you been licensed to practice medl-
cine?
page 3} A. Since 1927.
Q. Doctor, do you know the plaintiff in this case,
Mrs. Elaine Babb?
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Doctor John Taylor Ransonc.

A. Yes, sir.

Q. Will you please state to the court and to the jury, in
terms of which they ean understand, just when this lady first
came to see you, for what you treated her, when she last
visited you and what is her condition todav if you know;
and from the history what you found to be wrong with her
when you started treating lier?

A. T received a telephone call from Captain Trvin who had
told me that she had been in the hospital there for four or
five days for treatment following drinking a Coca-Cola in
which a snail or some sort was in it and that he had examined
her thoroughly and was convinced there was no illness due
to any cause except psychogenic which means, in plain lan-
guage, emotional upsets for all practical purposes, I mean.
It’s not a technical definition. Fmotional upsets were the
cause of her symptoms, consisting of her vomiting and within
a few days, November 10, I believe, she came into my office
very tense, pupils large, hands wet and general appearance
of a person very frightened or very angry. They look re-
markably alike, incidentally, and seemed after studyving her
carefully, it seemed to be obvious that the vomiting aund
menstrual flow disturbance which she complained of were

part and parvcel of her emotional tension; and just
page 4} the same as it is the cause of the frequent vomiting

they had in the trenches when subjected o too much
fension for too long a time and she had pain in her posterior
thighs and buttocks; and was due fo neuritis which, T am rea-
sonably sure, was nutritional. In that way, it was secondary
to the vomiting and also to the emotional upset. She then—
I saw her again Decembher 10 and in spite of my efforts, she
was still qmte tense and she had moved away and I saw noth-
ing more of her until yvesterday. She came in and I saw the
same tenseness and got the history that she had menstrual
periods lasting about ten davs and irregular and she was
vomiting for ten day periods at least once a month and it
seemed to her, and T’m sure she believe it, that everythineg
she ate was vomited duri ing the ten days and she lost Wewht.
Left out a while ago and she remains as vou see fairly emaci-
ated, weighing 115 with a street dress on last night.

Q. Doctor, From the history of this case, prior to October
10, 47, do vou find any condition that might have impaired
her health?

Mr. Ford: I objeet, if your Honor please. It is purely
hearsay. ‘
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Doctor John Taylor Ransone.

Q. From your examination of this woman, can you state
whether or not what you were able to examine, whether or not
this was a condition which took place within a short

page 5 } time or can you tell whether or not it was over—
A. In my opinion, it took place in a short time.

Q. Prior to your examination?

A. Yes. '

Q. In comparison to what vou believe was present at that
time and today, is she still in the same condition that she was
when she first visited yvou!

A. Approximately, except these habits of being tense have
lasted six or seven mounths and they are going to bhe very hard
to get rid of.

Q. You know whetlier or not she’s married?

A. Yes.

Q. And does she have any children that you know?

A. Two children.

Q. Now, could you sayv, from vour experience, the many
vears vou have had practicing, it is possible that this condi-
tion might be permancnt?

A. 1t is quite possible and quite possible to go into other
conditions, as diseases, duodenal uleers and essential tension
and much of arthritis are liclicved—are due primarily to long
emotional tension.

Q. Does she complain ahout the taste of the food?

A. Anyway, that to my mind meant only a lack of appetite
or distate for food, yes.

Q. And you say you have just recently examined her?

A. Yes.
page 6 } Q. She has not heen dlscharoed from you as
cured?

A. No indeed.
CROSS ENXAMINATION.

By Mr. Ford:

Q. Have yvou scen other people in your practice with prac-
tically the same symptoms, Doctor, over a period of years?

A. Yes.

Q. And they come from how many different—for how many
different reasons, would vou say?

A. One reason is ecmotional upsets. I expect the court or
the jury don’t want me to list all the different reasons that
could cause emotional upsets.
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Doctor John Taylor Ransone.

22 Q. You just tell us a few.. The court will let me have a
reasonable length of time, I think.
i A: Anger, disgust, feal, great number of symptoms of
anger, bitterness and so forth that would have little different
implications and well in different tvpes of fear. Anxiety is
a word we like to use to cover a great variety of things. Judg-
ing future experiences by past experiences, and I think they
cover about all of the headings that could be elaborated to
any of them.

Q. Fear due to menstruation or improper menstruation
might cause it?

A. Yes, or vice versa.

Q. And you did say, according to the history,
page 7 } she was not menstruating pr opexlv at the time you
saw her?

. Approximately a month.
And then you saw her another month to a day, Decem-
be1 10, is that correct?
. A. Yes.
L Q? And from that time until vestm(hv you had not seen
er
.+ A. No, sir.
Q. Did you give her a thorough physical examination on
Noveinber 10, 1947, when you saw her?
A. Yes, sir.
- Q. What did she weigh at that time?
A. 116. A
Q. And she weighs 115 now?
A. Yes.
Q. You say that she was perspiring, had dilation of the
pupils at that time?
A. Yes.
Q. Does she have them at this time?
A. I wouldn’t be surprised if she doesn’t.
Q. I mean last night?
page 8} A. Yes.
Q. That could be caused for any number of rea-
sons, couldn’t it?
A. ‘Any number of emotional reasons.
g §0me of which you have already outlined to the jury?
es

A. No. At the time I saw her, yves.

Q. November 10 you saw her, is that right?
A. Yes.

Q. Month to a day—

A

Q.
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Doctor John Taylor Ransone.

Q@. You, of course, do not know and will not tell this jury
what the cause of it is, would you?

A. The cause of what?

Q. What the cause of her condition was on November 10?2

A. T think I have every reason to believe it was disgust
and anger in which she got, following the drinking of this and
I understand the rather insulting attitude of the company in
that they tried not to believe her.

Mr. Ford: Just a moment.
Mr, Gordon: You asked him—

Q. Just a minute. You do not know. You cannot say with
any reasonable certainty that that is correct?

A. I mean I think—I think it is quite reasonable that is
correct.

Q. Can vou tell with any reasonable certainty that is cor-
vect, under your oath?

A. In my medical judgment, I feel reasonable certainty.

Q. You feel that from the history she gave you—

A. Yes.
page 9} Q. And it could have come from any other num-
ber of reasons that yon have outlined to the jury
other than- that?

A. Always bare p0951b1]1tv No diagnosis is ironed down
nnless you see the facts in the X-ray.

Q. I say but the reasons vou have already given the jury
could have been the reasons rather than the one she assigned,
isn’t that correct?

A. Doesn’t seem likely or reasonable in this case

Q. U say but it could have been?

A. Yes, but it’s not a reasonable—

Q. It could have been?

A. Conceivably, yes. :

Q. Otherwise you would not have given the reasons in re-
sponse to my question, from a medical standpoint?

A. I was answering your question.

Q. And you wouldn’t have answered it that way unless it
could have been—just a minute—

A. Hypothetical question you asked me.

Q. I did not ask you a hypothetical question. I asked you
a question to give this jury the reasons, and you did, that
might cause the same symptoms that you saw in this lady.
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R. M. Brown.

Court: I think, in fairness to the witness, the question was
what the cause of emotional npsets were?

Mr. Ford: Yes.

Court: And he undertook to answer it.

page 10}  A. I generalized.
Court: General proposition.

Q. You have any reports from any other physicians who
might have seen her?

A. Yes, Doctor Barrete of Chicago gave her a leiter whicl
he filed with me stating—

Q. Just a minute. I just asked you did yeu have the ve-
port?

A. Yes, sir.

Q. You did not see her, you said, from December? Am I
right about that?

A. 10th.

Q. Last year until vesterday, is that corrvect?

A. That’s right.

Court: Doctor, could you say, from vour examination of
this lady and the history that vou have, how long the condi-
tion that you found on December 10 existed !

A. That would be—
Mr. Gordon: November 1(Q.

A. T said November 10 I first saw her and a month dura-
tion and I think there is every reason to believe the present
coraplaint started at that time.

Mr. Gordon: I would like to, at this time, call Mr. Brown,
the president of the Coca-Cola Bottling Company, as an ad-
verse witness.

page 11 } MR. R. M. BROWN,
called by the plaintiff as an adverse witness, being
duly sworn, testified as follows:

CROSS EXAMINATION.

By Mr. Gordon:
Q. Will you please state to the court your name?
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R. M. Brown.

A. R. M. Brown. :
Q. Where do you live, Mr. Brown? : ;
. I live in Elizabeth City County.
Q What street number?
A. 1221 Chesapeake Avenue.

Q. Mr. Brown, what is your business?

. Manufacturing of the Newport News Coca-Cola Bot-
tlm«r Company.

Q Are you also President?

A. Yes.

Q. And what does the bottling of the drink known as Coca-
(fola consist of, as far as your area in this which you serve
vour drink?

A. Will you state the question again?

Q. What area do vou cover in your distribution of soft
drinks?

A. The lower Peninsula from Toana down to the Old Point
Comfort.

Q. And do you—were you engaged in that business on
October 10, 1947 ¢ :

. A. Yes.
page 12} Q. And prior to that time, were you serving the -
Coca-Cola machines on the post at Fortress Mon-
roe?

A. No.

Q. You were not?

A. No.

Q. What bottling company was servicing the machines at
Fortress Monroe mm Newport News that isn’t serviced by
them?

A. Which machines?

Q. All machines on the post. There is only one machine
in Klizabeth City County that says ‘‘Coca-Cola’’?

A. Yes.

Q. That’s the one?

A. All right. We did not service the machines.

Q. All right, you did not serve the machines.

Mr. Ford: Let’s don’t have anything of this sort at the
outset, please. Let him finish.

The Court: Ie hasn’t said he hasn’t answered. He said
twice he did not serve the machines.

Q. Will you tell the gentlemen of the jury if the Norfolk
Bottling Company sells Coca-Cola here?
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R. M. Brown.

A. No.
Q. You are protected, by every possible means, to protect
your franchise?
A. We hope so.
page 13+ Q. Who puts the Coca-Cola in that machine?
A. There is a colored man who works in the post
oxchanwe who puts them in the cooler.
Q. Are you denying that the Coca-Cola is sold in your
plant?
A. No, sir.
Q. The Coca-Colas that are purchased in your plant are
bottled in your plant?
A. You asked me if we put the Coca-Colas in the machines.
We do not. K
Q Do you bottle Coca-Cola in this arca?
A. We bottle Coca-Cola in our plant in Newport News at
the corner of 32nd Street and Huntington Avenue—
Q. And when you bottle—

Court: Wait a minute. He hasn’t finished.

A. I believe that answers the question.

Q. After you bottle them, where do you sell them?

A. All over the Peninsula.

Q. After you bottle them, do you sell them uncapped or
capped?

A. Capped.

Q. Secured?

A. Yes. '

Q. Did you invent a star bottle opener that opens them?

A. We manufacture it, ves.
page 14 } Q. And you sell them capped is that right?
A. That’s right.

Q. Do you sell them to Fortress Monroe?

A. Sell to the Post Exchange.

g (I\JTould anybody else have sold them but you?

0

Q. Then the Coca-Cola that was purchased out of the Coca-
Cola machine at Fort Monroe had to come from your plant?

A. That’s right.

Q. And you were engaged in that business on the 10th day
of October, 19471%

A. Which business?

Q. The Coca-Cola. Is that the only business you are in?
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R. M. Brown.

A. We—will you state your question again?

Q. I am asking you if you were actively engaged in the
hottling of Coca- Cola and ‘sold it to Fortress Monroe on the
10th day of October, 1947?

A. Yes.

Q. All right. Then you don’t deny that this bottle was pur-
chased in that machine came from your plant?

A. So far as we know, it did.

Q. That’s right. Now, Mr. Brown, you are very much in-
terested in this case, aren’t you?

Mr. Ford: That is beside the point. Anybody being sued
for $10,000 is interested in the case. I think it is
page 15 } impertinent.
Court: I wouldn’t say it was impertinent. I’d
say it is immaterial to the issues in this case. I sustain the
objection.

Q. Mr. Brown, have you talked to people at Fortress Mon-
roec about this case?

Mr. Ford: I submit that is irrelevant, if your Honor please.‘
He has a perfect right to talk to whoever he pleases. It
doesn’t Lelp this jury one way or the other..

Jourt: Overrule the objection.

Mr. Ford: Exception.

Q. Did you talk to certain people in Fortress Monroe about
this case?
A. Yes, I have.

Q. I'm ‘the one that asks vou and not Mr. Ford. You Iook
at me.

Mr. Ford: T suggest he can look anywhere he pleases in
the courtroom without any admonition from counsel.

Court: I don’t think he ought to look to you to see if he
ought to answer the question. I’'m going to try to pass on the
validity of the questions.

Q. Are you the same gentleman known throughout the area
as ““Coca-Cola Brown’’?
A. Yes.
Q. Now, Coca-Cola—have you talked to a Ser-
page 16 } geant Potter at Fortress Monroe, the adJutant at
the Post down there?
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A, Yes. .

Q. Did you make any inquiries as to this Iady’s character
from that man?

A. T told him I wanted to find out who she was, where she
came from and get her background.

Court: Now, there hasn’t been any objection fo this. I'nr
perfectly willing to go into—

Mr. Ford: I have no objection. I thiuk it’s still irrelevant.

Court: The only thing I held was not objectionable was the
question whether he had talked. What was said was a dif-
ferent proposition.

Mr. Ford: I didn’t object to that. I object to the whole
line but I see it is harmless.

Q. What purpose did you have in mind when yeu talked
to Sergeant Potter about this woman’s character?

Myr. Ford: I think he answered the question and I object
to it because it is repetitious.
Court: Wait a minute, sir. I think le’s answered the
question.
Mr. Gordon: Would you read back the question please that
I just asked Mr. Brown?
Mr. Ford: The Court ruled on it.
Mr. Gordon: I can ask him fo read it back, can’t
page 17§ I, so I can follow my next question.
Court: I sustain the objection on the ground that
vou previously asked if he talked to the man for some purpose
and he testified to it.

The lust question was read to Mr. Gordon.

Q. Now, vou say that you asked Sergeant Potfer wheie
she came from, is that true?
A. Yes, if he knew where she came from.

Court: Now, gentlemen, let’s get straightened ouf on this
phase of the case. You asked Mr. Brown on the witness stand
whether he had gone down Fortress Monroe and talked to
certain authorities and I permitted the question over the oh-
Jection of counsel. Now, if we go into the question of whether
he made some inquiries with the idea of preparing his de-
fense of this suit, I don’t think that’s proper because he or
anybody else has a right to inquire as to—
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Mr. Ford: I think the jury should be excused.
The jury left the room.

Mr. Gordon: Your Honor, I have evidence that he has
gone down and said things that are detrimental to this
woman’s character. IHe asked where she ecame from, what
is her general reputation. I have one witness summonsed
here. He talked to her so many times and frightened her,
she hasn’t come here under smmmons. What good is it to get

her after he went and talked to her.
page 18 }  Court: The allegation and motion of judgment
is that she got this, suffered this injury that you
complain of by reason of drinking this Coca-Cola and not be-
cause of anything he said and if you can show that he has
said anything to her—

Mr. Gordon: I wanted a (ontmuance for one reason. He
scared my witnesses and this woman goes on the Post yester-
day and someone said, ‘‘You just get out of jail?’’ and she
sald, ““No. Why?’” They said, ‘‘ A man by the name of Brown
asked about you. We don’t know whether he’s a detective
or not’’.

Court: If there has been any 1ntmndatxon of her witnesses,
I can also handle that but thaf would be a different matter:

Mr. Ford: 1 suggest you bring another suit.

Court: If that’s the situation. If there has been any in-
timidation of witnesses, that’s a different matter.

Mr. Gordon: It’s a matter I want to bring to your atten-
tion at this time.

(Court: Supposing we take a five minute recess.

A five minute recess was taken after which the jury returned
to the jury-box.

Q. Mr. Brown, Mrs. Margaret Kelly, who was referred to
in the opening statement by Mr. Charles Ford—do you know
her?

A. Yes, I do.

page 19 }  Mr. Ford: I called her Mrs. Wright. I meant
Mrs. Kelly.

Q. When did you last see Mrs. Kelly?
A. It’s been ten days or two weeks, I think.
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Q. At that time, Mr. Brown, did you know that I had sum-
monsed her to this court for the plaintiff?
A. No, I did not.

Mr. Ford: I think it is immaterial whether he did or did
not.
Court: Overrule the objection.

Q. Did you kn(;w, at the time you talked with her, that I
had summonsed the witness for the plaintff in this case?

Mr. Ford: I still object.
Court: I overrule the objection.

Q. The last time you talked to her was 10 days ago?

A. T think it is about ten days ago.

Q. Approximately how long did you talk to Mrs. Kelly?
I'm going to give evidence to contradict you so I want you
to be prepared. If this-will help you any, Mr. Brown, I will
ask you when you last saw her or when you last had any
conversation with her?

A. To the best of my recollection, about ten days ago.

Q. I see. And where was that conversation held?

A. Over at our office.

Q. Over at your office in Newport News?

P A. That’s right.
page 20 } Q. Did you call her over there or did she call of
her own free will?

Mr. Ford: I thought your Honor had ruled on the line
of examination, if the purpose was to talk to whatever wit-
nesses he could find. Your Honor ruled that that is a per-
feetly legitimate purpose of any law suit. If that’s the same
purpose, I imagine it is.

Court: That’s true. I don’t know what the purpose of
the examination is but up to this time, the examination is
all right. Go ahead.

Q. Did Mrs. Kelly come of her own free will and did and did

“you call her and ask her to come to vour office?

Mr. Ford: Same objection.
Court: I overrule it.

A. T asked her to come over.
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Q. Had you called her previous to that?

A. Yes.

Q. And had she. refused?

A. No.

Q. The first time you called Mrs. Kelly to come to your,
office, she didn’t tell you that she was going out of town and
couldn’t come?

A. That’s right.

Q. Why did you testify that she didn’t refuse? '

A. It wasn’t the case of refusing. She couldn’t
page 21 } come. She was going out of town.
Q. She said she’d come when she got back?

A. Yes.

Q. Did she come when she got back?

A. She did.

Q. After you called her or not?

A. T told her, when she told me she couldn’t come over on
a Friday she was going to Maryland, I think for the week-
end and said she would be glad to come over when she got
back and I called her. " Said she would be back Sunday night
and I called on Monday evening. She still hadn’t gotten back
and I left word where she lived for her to call me and I-had
no more than gotten back home before she called.

Q. Now, let me get this straight. You called her up and
asked her if she would come to sce you. That’s the first
conversation, is that right?

A. That’s ught

Q. She said she was going out of town and she couldn’t
come over there. You called when she got back on Mon-
day?

A. Yes, she told me she would be back on Sunday evemng
and she would come over when she had time.

Q. You asked her then to—vou called her back the ne‘{t
time to come over?

A. What’s that?

Q. On Monday you called her back?
page 22 +  A. Yes.
Q. Did you call in the daytime or night?

A. I called in the evening.

Q. And then she came over to your office?

A. Later. She didn’t come that evening. She came later:

Q. How late after that did she come?

A. Let me see. I think it was a couple of days, to the best
of my recollection; two days before she came over.
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Q. Will the calendar help you in any way fo remember
when she came to your office?

A. No, it wouldn’t. The dates, I don’t remember by dates.

Q. About how many times, prior to today was she in your
office ?

A. Prior to this day?

Q. That’s right.

A. To the best of my reeollection about ten days ago.

Q. All right, sir. Now, did you tell Mr. Ford that you
were calling her over there?

Mr. Ford: If your Honor please, I just think we’ve gone
far enough. '

Court: He’s got a right to take the matter up with coun-
sel. :

Mr. Ford: Or with the witnesses, I submit, sir.

Court: All right, sir. I sustain the objection.

Q. At the time she was in your office then on that
page 23 | date ten days ago, didn’t she tell you that she had
already been summonsed as a witness for me, for

the plaintiff?

Mr. Ford: I object, if your Honor please and I think
vour Honor ought to tell the jury that any person has a right
to talk to any witness whether summonsed or not and nobody
has an exclusive right over a witness. ,

Court: They have got a right to talk te them. I don’t
know whether the ruling I made first is correet in this. Thix
woman’s condition, according to the Doctor, is that of a per-
son that is emotionally upset and he testified what, in his
opinion, caused it and his testimony was that this, and the
aetion of the ecompany were the cause. I think, in view of
that, maybe if this gets back to her and was the cause of
her continued condition, I think probably they have got a right
to show it.

Mr. Ford: I object to—is that your Honer’s ruling?

Court: Yes.

Mr. Ford: 1 object to your Honor’s ruling. I object to
your Honor’s statement to the jury that has been made. So
far as the examination by this counsel is concerned, there
has been evinced no such theory that your Honor has sug-
gested. )

Q. Now, Mr. Brown, in your capacity as President of ihis
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company, when did vou first know that Mrs. Kelly was sum-
monsed as a witness for me?

A. T think it was last Saturday, I think.
page 24} Q. And how do you arrive at that date?

A. 1 talked to her over the telephone.

And you talked to her then on Saturday?
Ahuh!
Did you ask her to be a witness for you?
No, never have.
Did you ask for a statement?
. I asked her.

e

Mr. Ford: Your Honor, you understand I objeet to this
whole line of examination?
Court: I understand.

Q. Did vou ask her for a statement?

A. T asked her only to tell me what happened. I talked
{o Mrs. Kelly very little abouj the case and I only asked
her what happened down to the time Mrs. Babb said that
she drank the Coca-Cola.

Q. Mr. Brown, if you talked to her very little about the
case, you had her in your office, you testified you called her
three times. Were vou muking a date?”

A. Hardly.

Mr. Ford: Just a moment. I objeet to any such insinu-
ation.
Court: All right, sir.
Mr. Ford: Move it be stricken.
Court: I think that question is improper (turns
page 25 } to the jury) and you gentlemen will disregard the
question and the answer.

Q. Mr. Brown, you have testified that vou talked to her
three times and had her in your office once but you talked
very littie about the case. Had vou ever known the woman
hefore this case?

A. No, no. No, sir.

Q. But you talked very little about this case, is that right?

A. That’s right. The only thing I asked her was to tell
me what happened at the time this woman was supposed to
drunk this Coca-Cola and no other reference was made to
the case.

Q. Did you later summons her to appear here?
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. A. No. Oh, I don’t know whether we summonsed her or
not. _
Q. I don’t imagine you consulted your counsel beeause you
were carrying this case yourself?

Mr. Ford: I object to statement of counsel.

Court: You gentlemen will disregard that. Let’s conduct
this case on orderly lines.

Q. Mr. Brown, did you talk to Mr. Toulson?

A. Yes, I did. Mr. Toulson’s name was given me by the
man in charge of the Finance Department. I asked Mr.
Ulbrook who’s in charge of the Finance Office to give me the
names, tell me of anybody who was there who might have
known something about it and he gave me Mr. Toulson’s
name, Mrs. Kelly’s name and some others and that’s the

reason I happened to be talking to Mrs. Kelly.
page 26 Q. He give you Sergeant Potter’s name?
A. T don’t know whether he gave me Sergeant
Potter’s name or not. :

Q. Now, Mr. Brown, you have admitied that you have had
three telephone conversations and had this lady in your cffice.
Now, I summonsed her as a witness and you know that T sum-
monsed her. Now she has not appeared today. Do you know
why she didn’t appear? .

A. T haven’t the slightest idea. ,

Jourt: Gentlemen, I think it is proper for the court to
say, at this time, that the fact one side in the case summonsed
witnesses isn’t any reason that the other side can’t {alk to
them. They ought not to do it in a harassing manner. If
a man sees an automobile accident, there isn’t any reason,
no matter who gets to talk to him first, it doesn’t preclude
the other side from speaking to him. The came situation
holds true here. There’s no reason why both the plaintiff
and the defendant doesn’t have the same right to talk to the
witnesses in the case but it should be done in a veasonable
manner.

Mr. Ford: May I sugest, in connection with your Honor’s
remarks, that there has been no harassing and will your
Honor tell the jury that there has been no evidence of any
harassing of any witnesses.

Court: I will tell when the evidence is all in.

Mr, Ford: Your Honor used the word ‘“harass.”’
page 27 } Will you explain to the jury that there has been
no harrassing of any witness?

Court: I will, when the evidence is all in.
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-~

. Mr. Ford: I except to youf Honor’s statement unless your
Honor will explain to the jury.

M. M. TOULSON,
called as a witness by the plaintiff, being duly sworn, testi-
fied as follows: -

DIRECT EXAMINATION.

By Mr. Gordon: S .
Q. Give me your name please, sir. S .
A. M. M. Toulson, S : :
Q. Mr. Toulson, this is a case in which Mrs. .Elaine Babb,

an employee of the Fortress Monroe is bringing suit against

the Coca Cola Company for $10,000.00 due to. the damages
she suffered after she drank a bottle of soft drink known as

(loca Cola in which she alleges she found a decomposed worm

or snail. This is alleged to bave taken place in October 10,

1947, a little after three o’clock in the Finance Office at

TFortress Monroe, Virginia. That’s the United States Gov-

crnment Finance Office. You have been called here as a wit-

ness by Mrs. Babb, the plaintiff, and myself and I would like
for you to state to the court and to- these gentlemen of the
jury just what you know about the facts in this case and
please speak loud enough so his Honor and these gentlemen -
can hear you. What is your name? ‘
A. Toulson.
page 28 } Q. First name?
A. Myrafa.

Q. Mr. Toulson, where were you working on October 10,
19477

A. Fort Monroe.

Q. What department at Fort Monroe?

A. Finance Department.

Q. And where are you employed now?

A. Sears and Rocebuck.

Q. And will you please state to the court what you know
about this incident that happened on the 10th day of October,
19472 Start from the first and go right through.

A. In the afternoon, we usually go get Cokes out of the
(oca Cola machine and to be courteous to the ladies we also
brought back whoever wanted one. All of them didn’t drink.
Some of them did. We brought whatever they wanted back
and this afternoon there was a few of the ladies wanted Coca
Colas. I was going to get myself one so they all gave me a
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nickel; the ones that wanted it, I brought the Cokes back to
them so I got the Cokes out of the machine and opened them
and brought them on back to the department where I was
working: And, in fact, I don’t think I only had three, includ-
ing my ewn. I dom’t remember exactly but it was something
in that order so I set one on the girl’s desk and come up to
Mrs. Babb’s desk and set one down on her desk and then I

went over and sat down at my desk right opposite
page 29 } her, sort of to the back and I been sitting there

just mot very long. I don’t know how many sec-
onds or minutes it was but wasn’t very long and she asked
me how my coke taste. I said, ‘“All right.”” She said, ‘‘Mine
don’t taste so good’’ and I said, *‘ Aw, it’s vour imagination.””
I said, ““It’s all right.”” So she tur ned it up and drinks some
more of the coke and as she did, this thing—I don’t know what:
it was, come up in her mouth so she said—

Mr. Ford: I object. Did you see it? Unless you saw it—
Court: Say that over again,

The answer was read to the court.

Court: All right, it’s all vight to state what you said under
those circumstances.

A. And—

Mr. Ford: I object. I except unless the witness saw it. He
has not said he saw it.
Court: All right, go ahead.

A. And so she was leaning over the trash can when I saw
it. I don’t know whether she spit in the trash can or not. T
do know that the paper was wet but I don’t know what it was
but I know she was leaning over the trash can and she had
something—wiping her mouth, I asked her if she were all
right. She said she felt a little sick and I went over and
looked in the Coca-Cola bottle and I saw this object in the

Coca-Cola bottle which I don’t know what it was
page 30} but I mean I could say it looked like to me—I

couldn’t swear what it was but I know it was some-
thing iu the bottle and she begin to get sick. So she said, I
mean and she looked like she was nausecated. I don’t know
if you would call that sick or not but I mean, you know she
looked liked, sort of turned—changed color like she might
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have been sick because I mean I’'m not swearing. I just say-
ing what I see, I mean what I think and she went to the rest
rooms. She oot up and run down. She didn’t exactly run
but you know plettv fast because she was sick, she said. I
don’t know. I'm not a doctor; so she went back and came
back. I don’t know, she was down there a good bit. T went
on about my work and so she came back after a while. I don’t
know how long she was gone and that’s what I know about
it but I saw it in the Coke.

Q. Mr. Toulson, you have just testified that you examined
the bottle. Would you look at this and see if you recognize
that? (Hands witness a bottle),

A. It looks similar to the one I saw. I can’t swear it is the
one I saw. It looks similar to the thing I saw.

Q. And where did you sece it?

A. In the Coca-Cola.

Q. And was that the same one she drank from?

A. Yes, sir. T can’t swear this is the one but it looks like
it.

Mr. Gordon: I'd like to offer this as an Exhlblt
page3l | ““A’’ for the plaintiff.
Court: Have vou any objection?
Mr. Ford: T have no objection.
My, Gordon: I’d like the gentlemen of the jury to examine
the partially decomposed—(hands bottle to the jury).

The bottle containine the partially decomposed matter was
received in evidence and marked Plaintiff’s Exhibit ¢“A.”’

Q. Mr. Toulson, you just testified that you personally went
to the machine, obtained the Coca-Cola from the machine,
opened it yourself, brought it in and set it on the desk?

A. Yes, sir.

Q. And vou were the only one that handled the bottle other
than Mrs. Babb?

A. Yes, sir.

Q. Other than myself and Mrs. Babb, has anyone else
talked to you about this case?

A. Yes, sir.

Q. Who?

A. I talked to Mr. Brown and Mr. Ford.

Q. And where did you talk to Mr. Brown?

A. I talked to him where I worked.
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Q. And did you tell him the same that you have testified
to here today? .
"~ A. Well, to the best of my memory, I did because I don’t
. know if I could state it the same as I did then, 1
page 32 } mean but the best of my memory—

Q. You told them just the same as you have tes-

tified here today?

A. Yes, sir.

CROSS EXAMINATION.

By Mr. Ford:
. Q. Mr. Toulson, you came to my office at my request, a
telephone call from me to tell me what you knew about this
case, is that correct?

A. Yes, sir. .

Q. Now, how old are you, may I ask?

A. 27.

Q. Last October you were working down at the Finance
Department and quit of your own volition?

A. Yes, sir.
- Q. And came up to work for Sears Roebuck in Newport
News?

A. Yes, sir.

Q. Where you are now employed?

A. Yes, sir. E:

Q. This occasion which is set out to be October 10, you
were working at the Finance Office, at that time?

A. Yes, sir.

Q. Who was in charge of your department?

A. You mean who was in charge of the whole—

Q. I am talking about the department you were in.

A. Mr. Galloway.
page 33} Q. Who was in charge of Mrs. Babb’s depart-
ment?

. Well, he was in charge of the whole department.
What was Mrs. Kelly?
. She was a supervisor.
I mean immediately in charge. Mrs. Kelly?
. Yes, but we take orders from Mr. Galloway.
You and Mrs. Babb and who else around about?
T don’t know. A lot of girls. I don’t remember who they
. Not in this particular department. They come and go.
. You mean they come and go they were more or less on
temporary duty last year?

POPOPOP
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© A. Yes, sir, they were all temporary daty.

Q. In fact, you were on temporary duty too?

A. Yes, sir.

Q. You think it was some time in October, some part of
Qctober itself, I mean. You went to the building where this
machine was and got your own Coca-Cola and the girls and
whoever wanted it?

A. Yes, sir. o

Q. That was customary as a rule? ‘r L

A. Yes, sir:

Q. But you do know- that M1s Babb was_one of those who
gave you the nickel and asked.you to get the Coca-Cola?

A. Yes, sir.

Q. How far from the building where you werte
page 34 | located and Mrs. Babb was located was the build-
ing where the vending machine was located?

A. Well, I"d say across the street. I mean, you know
how those streets are in Fort Monroe. You don’t call it a
street but two cars can meet; across the street like that.
You’ve seen the place.

Q. I know. I am very familiar with 1t

A. The building that the— '

Court: The trouble is that the jury does not. That’s why
he’s asking you these questions.

Q. The building that you were located in, is it still stand-
ing?

A. Yes, sir.

Q. That’s on the south side of the moat!?

A. As far as I know.

Q. T mean at that time?

A. Yes.”

Q. And there were three tempoxaly buildings that were
sort of perpendicular to the moat, if it could be perpendi-
cular, is that right? Or perpendicular to the Engle’s Road
and you come down the curve and you hit one building and
then another building and a third building. Your’s was the
third building? You tell me, I mean.

A. What do you mean?

Q. T am locating the huilding vou were in and
page 35 } the building the vending machine was in. How far
was the vendmo machine from the building you

and Mrs. Babb was in?
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A. 1 say it was perpendicular. Across the street. Would
you say that? _

Court You say it-

A. I don’t know.

Q. How to testify? When you came down the steps to get
the Coca-Cola you came down the back end of your building ?

A. Yes, sir, that’s the way I come in.

Q. You go in from the road? The closest entrance is to-
wards Engle’s Road? That's the main road. You went down
the back steps, across the courtway, so to speak, to a build-
ing over to your right where the vending machine was, is that
correct?

A. Yes, sir.

Q. And you walk along the walkway ; that was completely
out of door s, Was it not?

A. Yes, sir.

Q. Would you say it was anywhere from 75 to 100 vards
from your building?

A. No, sir.

Q. How far would you say?

A. 25 yards.

Q. 25 yards? *
page 36} A. That is what I say. I never measured it.
Q. You never measured it?

A. T never measured it.

Q. You wouldn’t think that it was closer to 80 vards?

A. T don’t think so.

Q. You would not say that isn’t correct?

tA. No, sir, I don’t say it isn’t correct but I don’t think
itis

Q. You think it was 25 or more yards; about 25 vards!?

A. Yes, sir.

Q. But’ you wouldn’t say that is correct?

A. No, sir, I wouldn’t say.

Q. You went across and vou went to the vending machine
and got the three or four bottles of Coca-Cola?

A. Yes, sir.

Q. And you opened them? Did vou stay there any fime or
did you come right back?

A. T came right back.

Q. Opened the Coca- Colas, held them in your hand or two
hands. It was either three or four bottles vou think?

A. T don’t remember it exactly. Ahout three or four.
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Q. Enough for you to carry. You didn’t have any little

satchel or box? You carried them in your hands?

A. Yes, sir.

Q. And came back to your desk and gave Mrs.
page 37 } Babb a Coca-('ola and whoever else had purchased
the Coca-Cola and sat down at your desk and

started to drink vours, isn’t that correct?

A. Yes, sir.

Q. But you were the one who hrought them back and went
over and brought them back?

A. Yes, sir.

Q. You stated that yvou were sipping vour Coca-Cola and
you heard Mrs. Babb make a statement ‘‘Mine don’t taste so
good.”’ She meant the Coca-Cola, I guess?

A. Yes, sir,

Q. To which vou replied, “‘Tt’s your imagination’’ or some-
thing to that effect and “It’s all right."’

A Yes, sir.

Q. All right, did she take another drink of the Coca-Cola?

A. Yes, sir.

Q. Did you see her do it?

A. Well, T wasn’t closely paying attention but I mean after
she called my attention to it, I was sort of looking that way
angd she had the Coca-C'ola up. T don’t know whether she was
drinking or not. I presume she was.

Q. She was in the act as if she was dr inking. It would be
a reasonable assumption. The impression was “she was drink-
ing the Coca-Cola?

A. Yes, that’s the impression she left me.
page 38} Q. Do vou know how much she drank?
A. You mean how much of the Coca-Cola alto-
gether? :

Q. Yes, out of the bottle.

A. T don’t know exactly how much she drank out of it.

Q. Would you say a fourth, a thir d, to the best of vour
judgment, of course?

A. I’d say she drink a third at least.

Q. And then she put it down?

A. Yes, sir.

Q. When was it that vou saw this, whatever this is, in the
bottle? You sav vou didn’t see thls You saw something
like this? You can’t tell whether this is it or not?

A. T can’t swear that is it. Tt looks like it.

Q. It looks like whatever this is?

A. Yes, sir.
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" Q. When did you see that?

A. As soon as she started to. spitting, whatever she was do-
ing. I went over and looked in the bottle and seen it and I
said, ‘It looks like a worm to me.”’

Q. She was in the act of drinking a second time. She
stopped drinking and spat out into the wastepaper basket?

A. I don’t know how many times she was drinking. I went
over there.

Q. You, of course, didn’t see her drink that or touch it?

Of course, vou can’t say that? ,
page 39 } A. I didn’t see it in her mouth.
- Q. You didn’t see her drinking or touch it?
. I just saw the thing in the Coke.
All you know is what she told you about that?
. About it going in her mouth, yes.
That’s right. Did you see it in the wastepaper basket?
What?
This, or anything like that? (Indicating.)
. I didn’t look that close. I didn’t see it.
You didn’t see it in the wastepaper basket ?
No, sir.
When you saw it, it was in the hottle?
. Yes, sir.
. With about a third or fourth, or whatever you said, of
the contents having been drunk out?

A. Yes, sir.

Q. Did you see her at all reach into the wastepaper basket
after she spat into it?

A. No, sir.

Q. Did you see her, at any time, pour any part of it into
the wastepaper basket?

A. No, sir.

Q. And of course, you don’t know how this thing, whatever

it is, got into the bottle? You don’t know how it
page 40 } got into it?
A. No.

Q. How long was she at the desk before she callled atten-
tion to this substance in the bottle? How long had she been
at the desk drinking the Coca-Cola, would you say?

A. Usnually, when vou bring a Coke, evelvbodv is thirsty.
Usually, the first thmg you do is take a sip.

Q. Some drink lelsurelv others don’t? E
A. Right. And the best T can remember she turned it up
and took a sip; I wouldn’t say just as soon as T set the hottle

down but pretty quick afterward.

OPOPOPOFOPON
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q Q;kAnd made that statement and then she took another
rink? .

A. T don’t know if she made it right then. I had gone to
my desk.

Q. Your desk is nearby? A

A. Yes, sir. Her desk is there (indicating). Mine is here
(indicating).

Q. Where was Mr. Catlett’s desk?

. His desk is on the other side of her’s, at an angle sort
of, hke this. (Indicating.)

Q ‘Where was Mr. Duncan’s desk?

A. Duncan?

Q. You know Mr. Duncan? ’

‘A. T mean, if it’s the one I'm thinking about,
pave 41 } his desk is in "front of her’s.
Q. Which one are you thinking about?

~ A. I don’t remember them so well.

Q. Well, he was sort of in charge too? Wasn’t he the—
what do you call him? Were you a computer or verifier?

A. T was a computer. ,

Q. Mr. Duncan was a verifier?

A. That’s right.

Q. Where was his desk?

A. His desk was direetly in front of he1

Q. Would he be in a posmon to have heard what she said,
if she said it?

A. T don’t even know 1f we were there that day.

Q. If he were there, was his desk so placed so that in a
narmal ecourse of events and hearing, would he have been i in
a position to have heard?

A. I don’t know. I don’t guess, if he hadn’t been pav1n°'
particular attention. .

Q. Would he be in a position, if he were looking toward
Mrs. Babb to have seen what you say you saw?

A. No, beeause he had his hack to her.

Q. If he had been looking at her from where he sat?

A. Could he have seen it if he been looking at—

Q. Yes. .

A. If he been looking, I guess he could have seen.

Q. How about Mrs. Kellv? If she had been
page 42 | looking from where she sat, could she have seen
what you saw?

A. You mean her drinking the Coke?

Q. Yes.

- A. She could have, if she was lookmw at it.
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Q. That’s right and how about Mr. Catlett from where he
sat? If he had been looking, could he have seen what yon
saw? -

A. He could have, yes, sir.

Mr. Gordon: Mr. Cochran is Officer in Charge of Fortress
Monroe. You have the records there and I'd like to have
him introeduce the records.

Mr. Ford: I'd like the jury to rvetire, if your Honor
pleases, for just a moment.

The jury left the courtroom and retired to the outer room.

Mr. Ford: If your Henor please, I had an opportunity this
morning, as you saw, to examine this record in a cursory
way and not in as much detail as I would like. There’s more
in the record than pertains to this case and I found that out

by going over it. Had I known it, I wounld have gone over that

part of it because it should be separated. In any event, I'm
not satisfied that the record is admissible and I’d like to ex-
amine it with your Honor and Mr. Gordon too.

Court: How long would it take? Have you seen it?

Mr. Gordon: You summonsed if.

Court: He’s entitled to look at it and he can
page 43 | look at it. .

Mr. Ford: You lock at it. (To Mr. Gordon.)
From what I saw, I don’t think-it’s proper to be introduced.
You can’t just throw a hospital record to the jury and say
there it is. This has no evidential value. It’s an unsigned
statement. by some nurse or by some interne and, according
to this, with initials; no person of whom is here to verify any
statement made in that record. You can’t introduce the hos-
pital record perforce and say that it has evidential value.

Court: I’'m going to rule that this man can testify not
as to the contents of the record but he can testify that the
records show that this woman was there for a period of time.

Mr. Ford: I have no objection to that.

Court: He can testify to that. What the nurse wrote on
the record or what the doctor writes on that as his diagnosis,
that’s not proper.

Mr. Gordon: Then he can testify as to when she came,
how long she stayed and not for what she was there for?

Court: No, sir.

Mr. Gordon: Could the Colonel have testified to that?

Court: If he got the records.
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Mr. Ford: As I stated, so far as the identity and the an-
thenticity of the records is concerned, this man here, as far
as we are concerned, can identify them as well as the Colonel.

Mr. Gordon: If the Colonel can testify what she
page 44 } was treated for, then I’ll get the Colonel up here.
: Mr. Ford: The Colonel doesn’t know anything
more about it than I do.

Court: The only thing T am going to let this witness tes-
tify to is thie fact that she was a patient there, the date she
was there and when she went out.

The jury returned to the jury box.

WALILACE H. COCHRAN,
called as a witness by the plaintiff, being dulv sworn, teqtl-
fied as follows:

DIRECT EXAMINATION.

By Mr. Gordon:

Q. Will you please state to the court your name?

A. My name is Mr. Wallace H. Cochran.

Q. And, Mr. Cochran, where are vou stationed?

A. T am with the station hospital at Fort Monroe.

Q. And when did you first enter on duty at the station hos-
pital on Fort Monroe?

A. July 6, 1946.

Q. Were vou stationed there on October 10, 19477

A I was.

Q. And what are vour duties there as an officer at the sta-
tion hospital at Fortress Monroe?

A. T am—primary duty is the medieal reolqtlar I am the
custodian of all medical records.

Q. Would you tell his Honor and the jury whether vou

know Elaine Babb, the plaintiff in this case?

page 45}  A. Casually.

Q. Have vou had occasion, in vour capacity as
registrar of the records, to audit or observe her record at the
hospital?

A. T have. ,
Q. Will yvou please state to the court from the official rec-
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ard of the station hospital at: Fortress Monroe, the date m
which she was hospitalized at.the hospital? :
i 1Ay Mrs. Elaine Babb was admitted to the hospital as a
patient on the 21st of October, 1947 : was discharged from the
hoqpltal on the 25th of October, 1947.

Q. That is from the official records of the hospital?

A. From the office, War Department Government record.

Mr. Gordon: I’d like to reserve the right to call him back
to the witness stand as to the other dates. At this time, an-
swer any questions Mr. Ford might ask you.

Mr. Ford: No question.

Mr. Gordon: If your Honor please, I have one more wit-
ness who, I said before, was unable to get here due to it being
payday. I'd like to reserve tho.uoht if he comes in later,
to call him.

— ELAINE BABB,
called as a witness in her own behalf, being duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Gordon: '

Q. Mrs. Babp, this is a suit filed in this Court in which you,

as the plaintiff, have brought suit against the New-
page 46 } port News Coca-Clola Company in “the amount of
- $10,000.00 for damages which vou have suffered by

virtue of the fact that you drank a Coca-Cola in which there
was a partially decomposed worm. I would like to ask you
your name, please?

A. Elaine M. Babb.
And Mrs. Babb, where do you live now?
. I'live in ChlcaO‘o
And are you manled, Mrs. Babb?
. Yes, I am.
And do you have any children, Mrs. Babb?
. I have two girls, two daughters.
And how old are they, Mrs. Babh?
. The oldest was just six and the youngest will be thr ee
in AuO'ust

Q. And where is your husband, Mrs. Babb?

A. Corosal, Canal Zone, Panama.

Q. Mrs. Babb, at one time did your hmshand and two small
children and yourself live here on the Peninsula?

><o PO FO PO
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A. Yes, we did.

Q. When did you first come hele to live w1th your falmly,
Mrs. Bahb?

A. I'd say in June, 1946.

Q And where was your hushand stationed, Mrs. Babb?

A. When we came "down—when I came down he was sta-

tioned in Washing ton, D. C. with the AGF and he

page 47 } moved down here in September.. I thmk 1t was of
1946, the end of September.

Q. And when you lived here, where did you. live? - .

A. T lived in Newport News and from Newport NeWb we
moved out to Fortress Monroe.

Q. And vour husband then was statloned at Fortress Mon-
roe? A

A. Yes.

Q. When you first came to the Peninsula, did Vou woxk
Mrs. Babb? . .

A. Yes, I did. I worked at Fort Eustis.

Q. For how long?

A. For about two months.

Q.. And then?

A. I transferred to. F01t Monroe. T got a t1ansfer to Fort
Monroe to the Library.

Q. And during the time and prior to. the enterm‘r of duty
w1th the Feder al Government at Fort Eustis, were you re-
quired to take a physical exammatlon? 4

A. Yes, I was. :

Q. And did you pass that ekammahon?

A. Yes, I did.

Q. Did’ vou later enter on duty with the Federal Govern-
ment?

A. Yes, T did.

Q. Mrs, Babbs, where were you wor kmv on the 10th day of
October, 19474

A. In the Finance Office in the Terminal Leave Section.

Q. ‘And do you recall anything unusual happen-
page 48 } ing to you in the afternoon of that day? .
A. About three o’clock in thie afternoon, Shorty—-

Q. And may I ask vou who that is?

A. Excuse me. Mr. Toulson decided it was time for our
afternoon Coca-C'ola and everybody gave him a nickel who
wanted one and he and, I think Mr. Catlett went out to get
them. I am-not sure if Mr. Calik was along or not with Mr.
Toulson. When Mr. Toulson put the Coca-Cola on my desk, I
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took the bottle and put a Kleenx around the bottle so I
wouldn’t stain the desk.

Q. Will you please state, from where you are, when Mr.
Toulson brought the drink in just what happened? I don’t
want you to drink it.

A. T took the Kleenx and I wrapped it around like this
(indicating) so it wouldn’t stain the desk and I set it down
after I took a sip and remarked that it didn’t taste right and
a slight discussion followed. One of the girls said that after
vou drink Cokes for a while, you don’t taste anything. We
went back to work. I don’t know how many sips I taken before
I felt something, small slimy object in my mouth; something
hitting my teeth which I immediately spit out into the trash
can there and I said, ‘‘There’s something in this bottle.”” I
took my purse and went downstairs to the washroom where 1

became violently ill. I vomited quite hard and
page 49 } then I came back upstairs and I was told it looks

very much like a snail or worm or something and
somehody told me to see a doctor and get a lawyer. I don’t
remember all that they told me. I went downstairs. T called
the Coca-Cola to report it. When I called the Coca-Coia Com-
pany they connected me with Mr. Brown, the president, who
told me it was nothing to he worried abhout: everything that
went into a bottle was sterilized. T told him I didn’t eare if
it was sterilized or not. I didn’t want to cat no snails or
worms or anything else. He sent a representative out and
the man looked at it and typed it out and said he hoped it’s
only a cigarette butt and he wanted to take the bottle from
me. I said I would take it to the Post Hospital to be analyzed
to treat me—so they could treat me if there was any poison in
there. I took it over and Sergeant Denton and some doctor
took it down to the laboratory and they came back and gave
me this thing that’s in the little bottle.

Q. Is this what they gave you from the (indicating)—

A. Yes, it is and they told me as long as I threw up and
everything, that there was nothing in it that could hurt me;
that I would not be poisoned from it and after that I went
home and just couldn’t eat any more. Everything I ate for
the first two weeks, everything I ate reminded me of it.
HEverything I-tried to eat was thrown up and I lost six pounds
and that’s when Lieutenant Veginol told me I should come
into the hospital.

Q. What date did you go into the hospital?



Newport News Coca-Cola Bottling Co. v. E. Babb 63
Elaine Babb.

page 50 } A. On the 21st of October.
Q. And the records show they let you go home
on the 25th, is that right?

A. Yes, that’s right. :

Q. And then did you stay under the care of that hospital
or did you employ other doctors?

A. No, I went back to the hospital twice more and I talked
to Captain Irvin and he told me he thought I should see this
doctor in town. I told him I didn’t know any doctor in town
and he called someone up and got Doctor Ransone and he
made an appointment for me and called my husband to take
me over the next day.

Q. And, now, Mrs. Babh, Doctor Ransone has testified that
vou were under his care for I Felieve from the 10th of Novem-
ber through some time in December. Would you state, if you
recall, how many visits over that period of time you made to
his office?

A. 1t was either four or five.

Q. Prior {o the 10th dayv of October, will you state to the
court what vour general health conditions or condition was?

A. From Apr il of that vear until this happened, I was in
tlie best of health. There was absolutely nothing wrong with
me. I felt wonderful and I was gaining weight.

Q Had you, during that time, v1s1ted a doctor from April
up until the 10th of October for any reason at all? :

A. No, T don’t think so.
page 51 } Q. Now, were you ever physically able to return
to your emp]ox ment with the Federal Government

after the 10th day of October, 1947¢

A. No.

Q. Have vou been able to enter any employment for any
length of time since this happened?

A Tdid work for about four weeks in Chicago and I found
T just couldn’t do it. T couldn’t go without eating and sleep-
ing and still try to work at aooountmo

Q. And that is your following, accounting work?

A. Yes, it is.

Q. Mrs. Babb, has tliere been any difference in the taste
of your food since the 10th day of Qctober up until now?

A. Yes, there has heen verv much so.

Q. Has there been any embarrassment to vou at times when
vou were ready to eat since the 10th dayv of October?

A. Yes. When certain things are called at the table or
something is said, I’ll have to get up and excuse myself and
leave the table and I just can " stay there.
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Q. Mrs. Babb, there is evidence here of—medical evidence
here as to your monthly periods. Has there been a change
since that time?

A. Definitely.

Q. What is that change?

A. Instead of four days, it’s been going eight to
page 52 } ten days every month and very erratic near cer-
tain— '

Q Was this condition present before the 10th of October?

A. No. ‘

Q. Have any of the doctors that you have seen discharged
you as being cured since the 10th of October?

A. None of them. .

Q. Will you state what your pain and your feelings are
now as to the present condition?

A. T have a backache all the time. I have headaches. I get
periedic spells of vomiting, maybe last for 10 days of each
month ; not sleeping right.

;. Mr. Gordon: I object to him questioning on this evidence.
Conrt: He hasn’t questioned her. He hasn’t questioned
hier about a thing in the world.

Q. Mrs. Babb, will you state to the court what your salary
was at the time you were employed at Fortress Monroe?

A. $37.50 a week or $1,954 pér annum.

Q. And what was the type of appointment that you had?

A. Tt was a temporary appointment for six months.

Q. Did you plan to work the full period?

A. Yes, I did.

Q. And you haven’t had any steady employment since then?

A. No, Idonly tried working just recently and I couldn’t

o it.
page 53 } Q. Now, you were examined again, I believe, by
Doctor Ransone yesterday, or the day before yes-
terday, is that right?

A. Yes.

Q. Would you please state to the court that since Qctobher
10, what had been the least that you have weighed at any pe-
riod since October 10?2 ’

A. 110 pounds.

Q. And what was your weight some time prior to that, the
most that you have weighed?

A. Well, I weighed hetween 122 and 125.

Q. That was some time prior to this?



Newport News Coca-Cola Bottling Co. v. E. Bahb 65
Elaine Babb. -
Court: Some time prior to what? . .

A. Yes.

Mr. Gordon: October 10, 1947?

Q. There is evidence you weighed something like 116 on
the 10th day of November, 1947.

A. That’s about right.

Q. And you say since this time your weight has fluctuated
back and forth?

A. Yes, that is—

Q. You have weighed as low as 1]0?

A. T never gone above 116.

Q %nd prior to that you did weigh as-much as 1252

es
Q. When you were on the Post vesterday, were
page 54 } you embarrassed by anything that occurred down
there in reference to this case?

A. Yes. I was quite embarrassed. Somebody came up and
asked me— . ,

Myr. Ford: 1 object, if your Honor please. - - -
Court: Let’s find out. Tell me who came up?-

A. Mrs. Potter and Sergeant Potter.

Court: Who are they?
A. He’s the Post Sergeant Major.

Court: All right. Go abead. I overrule the objection.
Mr. Ford: It is hearsay, if your Honor please.

A. Mrs. Potter came up and asked me if I had been in jail.
I asked her what she was talking about. ‘*Somebody was
investigating you’’ and just then Sergeant Potter told me—

Mr. Ford: I object to what Sergeant Potter said.
Court: ‘I overrule the objection.

A. T mean it was just embarrassing to have people check-
ing on my character, checking on my backvround as though
T were a criminal or something. A

Q. What was some of the other question, if there were any,
that Sergeant Potter said were asked of him?
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A. He said he was asked what kind of people we were, if
we were quiet, if we were noisy, if we caused trouble and
where we came from and where I went to. I don’t know all
he told me. I was so upset about that.

Mr. Ford: Same objection and move to strike.
page 55§ Court: Overruled.

Q. Did Mrs. Kelly tell you anything about this rase too?

Court: Don’t answer the question. The question s lead-
ing.

Q. Did you have any conversation with Mrs. Kelly?
A. Yes, I had a telephone conversation with Mrs. Kelly and
she told me that Mr. Brown—

Mr. Ford: Objected to as being hearsay.
Court: Overruled.
Mr. Ford: Exception.

A. Told me Mr. Brown had been fo see her and that she
told him what happened there and that he had asked every-
body around there and that I should take any settlement Mr.
Brown offered me.

Mr. Ford: Same objection, if your Honor please.
Q. Al right. Now, Mrs. Babb—

Court: Gentlemen of the jury, with reference to these re-
ports that came to this woman, I've admitted them in the
evidence for one purpose alone; that is not as to the truth of
the statements but the fact that some people made this state-
ment to her, which she said upset her, in addition te what she
already testified to that upset her.

Q. Now, Mrs. Babb, will you state what the doctors told
you was the matter w1th you “when vou were under their care
at Fortress Monroef
page 56 } A, Captain Irvin told me—

Mr. Ford: I object to what this Captain Irvin told her.
Court: Objection sustained.
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Q. Do you know what your ailment and trouble was imme-
diately after this accident or this unfortunate matter came
up? :

A. Was psychogenic gastral intestinal reaction.

Q. Do you know whether or not vou have been cured of that
condition?

A. No, T haven’t.

Q. And who is your present physician in Chicago?

A. Doctor L. V. Barrete.

Q. When vou were examined by Doctor Ransone recently,
did you bring a report of the findings with you to Doctor
Ransone!?

A. Yes, I did.

Q. Did you give them to him?

A. Yes, 1 did.

Q. Now, vou have testified that you took an examination
and were in good physical condition prior to the 10th day .of
Octoher, 1947. Now, name the doctor that you have had ex-
amine vou from that time to the present time, as best as you
can?

A. Therc was Captain Irvin. _

Q. Where was he? : , '

A. At the Post Hospital.

Q. And who else?
pag: 57} A. And Doctor Ransone and Doctor Barrete and
there were some at the Post that I just don’t know
their names. They come and go so often, it’s quite hard to
- remember.

Q. You have been constantlv under medical eare since the

10th day of October, 1947, up till now?

Mr. Ford: I object to the leading question and the wit-
ness has not so stated. Let the witness testify what care she
got, if your Honor please.

Court: I sustain the objection.

Q. Are vou under the doctor’s care now?
A. Yes, I am.

Q. Have any doctors pronounced you cured since the 10th
of October?
A. No, and Doctor Barrete said—

Mr. Ford: I objeect.
Court: Don’t tell what he said.
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. Do you think you are makmw some progress?

A, Very little.

Q. Have you ever fell back to normal like you were before
the 10th of October, 47%

A. No, I haven’t.

Q. Are you, at this time, spending money for doctoxs and
medicine ¢

A. Yes, I am.

Q. While you were at the hospital at Fortress
age 58 } Monroe, did you Lave to pay any expenses down
there or did the government provide all of the fa-

clhtles and medicine?

 A. They took care of all the medical and the hospital but
I paid for my meals, rations.

" Q. And who has to pay Doctor Ransone?

1 A. T do.

’ Q. And your doctor in Chicago?

. A. T have to pay him.

| Q. I believe you just testified you are not working at this
time? -

| A. No, I am not.

Q. And where did you say vour husband is stationed?

} A. In Panama, Corosal, Canal Zone.

‘ Q. Are you planmnw on joining him there?

A. I can’t plan on joining him. The doctor won’t release

fne to go down there.

Q. Do you know why you can’t go?

A, Because of my nerves, because of the climate down
there The climate and my nerves just won’t mix.

Q. On the date of October 10, 1947, when vou drank this

oca-Cola in which this decomposed worm was present, who
else was present in the room that you recall?

A. Mrs. Kelly, Mrs. Lewis, and Miss Lewis, I’'m not sure
%vhlch Mr. Catlett and there were three girls that T really
don’t know where they are and Mr. Toulson.
page 59 } Q. Who actually brought you the Coca-Cola?

' A. Mr. Toulson.

Q. Did you pay Mr. Toulson for it?

A. Yes, I did.

Q. And did anyone have an opportunity to be close or have
control of the drink that you know of, other than yourself un-
til the time that you drank it; after Mr. Toulson gave it to
you?

A. No, no one did.
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Q. How close was it sitting to vou when Mr. Toulson gave
it to you?

A. About so far away from me. (Indicating.)

Q. Did you leave your desk at anv time after you originally
got the drink?

A. No, I didn’t.

Q. Can you state whether or not you swallowed any of this
worm?

A. T can’t state if I swallowed anything but there was
something slimy at the roof of my mouth when—1I mean that
was in my mouth, little slimy object and that was—had
touched my teeth.

. Q. T believe you then spit into the waste basket?

A. I brought the bottle down like that (indicating) and
spit, all at the same time.

Q. Will you please show to the court and to the
page 60 } gentlemen of the jury about how much of the drink
you drank?

A. T'll say about so much (indicating).

Court: For the purpose of the record, that would be about
how much out of the bottle?

A. Well, from there to there.
Court: Between a half and a third you drank?

A. Yes.

Q. Did you have anything else in your mouth at the time?
Were you smoking?

A. T was smoking a cigarette.

Q. Drinking a Coke and smoking?

A. Yes.

Q. Now, did wou go directly to the hospital after this hap-
pened ? ‘

A. I waited until the representative came out. I was shak-
ing and he came out and he said he would like to take the
bottle with him and have it analyzed. I told him I would
sooner take it to the hospital myself and after he left, he was
there about five minutes, I think five or ten minutes, I took it
over to the hospital.

Q. And it was in the bottle at that time?

A. Yes, it was.

Q. Did you give it to the officials of the hospital?

A. T gave it to this doctor and Sergeant Denton, they both.
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'ﬂhe doctor carried it and Sergeant Denton went with him.
Q. And this was what they returned to you
pave 61} (showing bottle)?
\ A. That is what they brought to me.

' 'Mr. Ford: Let me interpose, if vour Honor please. As
a question of identification of that, I want to save the point.
- Court: Identification of what?

Mr. Ford: Rather than go back, I didn’t hear who it was—
1 Court: I overrule the obJectlon hecause 1 asked you when
it was submitted whether there was any ohjection and thé
record ought to show, since there is no objection, it would
be admitted.
] Mr. Ford: The record will show that I did not object to
it because that was similar to the object he saw. T didn’t
object to that.
i Court: All right.
‘ Mr. Gordon: Then vou ohject to the question I just asked?
| Mr. Ford: Because I wasn’t paying attention and I didn’t
hear your question and answer. If it is what I thought it was,
then I interpose an objection.

' Q. How long would yvou say it was after vou called Mr.
Brown before he had his representative there?
A. Between 20 minutes and a half hour.
Q. And had you ever seen this man before?
A. No, I had never seen him before.

Q. Who did he say he was, do you reecall?
page 62} A. T don’t recall what his name was.
' Q. Did he say what he was—his position was?
A, He was the driver of the Coca-Cola. He had a uniform.
He talked like he was the driver.
i Q. Did you show him the bottle with the worm in it?

A. Yes, I did. I brought it over.

Q. And did he observe it?

I " A. dHe held it up to the light and he Iooked and peered at
1t and—
| Q. And he said what?

A. He said to me he just hopeq it’s only a cigarette hutt.
Q. I see and after that—was it hefore that that you callod
{“VIr Brown or after that?
| A. I called Mr. Brown in order to tell him about this and
'this driver asked me if T would let him know what the analysis
'was and I told him I would as soon as T found out.

Q. F'rom that day until today, have you seen or talked to
‘Mr Brown?
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A. T talked to him the following morning and told him what
the analysis was, of what the doctors told me about the Coca-
Cola.

Q. And you recall any conversation with Mr. Brown?

A. Very distinetly. He told me that I should

page 63 } take two shots of Bourbon and a half glass of Coke

and get over it. It’s only my imagination and he

also told me that people all over the country eat snails or

worms and I told him T didn’t want to drink anything after
it had been soaked in Coke for a while.

Q. That’s what Mr. Brown told you the next morning?

" A. Told me over the phone.

Q. How did you feel then?

A. T just finished throwing up my breakfast, what I tried
to eat for breakfast.

Q. Now, Mrs. Babb, you had worked there until the 10th.
Was the reason that you did not continue on there—why
didn’t you continue on in the employment there?

A. Because I wasn’t cating. I was loosing all my meals and
I was too nervous to sit down and try to work at figures.

Q. Did you resign or did they terminate you?

A. They terminated me and I took the week off and I had
to take the following week off and I got my notice of termina-
tion.

Q. Do vou know why that was?

A. Because I wasn’t I coming into work.

Q. You say you couldn’t go to work?

A1 couldn’t go to work.

Q. And you lave been under the care of doctors from the

1Gth of October through the present time?
page 64} A. Yes, I have.

CROSS EXAMINATTION.

By Mr. Ford:

"Q. Mrs. Babb, did vou say how old vou ale? Do you mind
telling us?

A. I'm 27.

Q. Do yon know who hrought you this Coca-Cola? Was it
Mr. Catlett or Mr. Toulson?

A. Mr. Toulson.

Q. You stated that Mr. Catlett went out. You know whether
he went out with Mr. Toulson?

A. T think that he did. I presume he did.

Q. But you don’t know?

A. I’'m not sure.
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‘ Q. You actually don’t know then who got the Coca-Cola
out of the vending machine, Mr. Catlett or Mr. Toulson be-
cause you weren’t there?

i A. No.

Q. You don’t know who brought it back over thé courtyar d
or whatever it is out of doors, Mr. Toulson or Mr. Catlett or
both, do you?

A, No, Idon’t.
‘ Q. You weren’t there, except what Mr. Toulson has testi-
fied to?
' A. Just what he testified to today.

Q. Except that you do know, as you stated, he
page 65 } put it on your desk?
; A. He gave it to me.

Q. Were you WOlkan‘ at the time under the immediate di-

rection of Mr. Duncan?
‘ . I don’t know Mr. Duncan.
. Wasn’t he your verifier?
. No, he wasn’t my verifier.
. Were you a computer?
. No, he wasn’t. I had a woman doing my computing.
. Your computing or verifying?
. I was doing the computing. She was domg the verify-

o
= :

<Ob>e0q“ POPOPOB

. And it was not Mr. Duncan?
. It was not Mr. Duncan. I don’t know Mr. Dunecan.

. When did you go to work at the Finance Office this
tlme? You had been off and on at {he Finance Office, had you
not?

A. Yes, I had.
Q. For what period of time?
A. From July of 46 until the date, the 10th of October,
Q. From July, ’46. Did you go back—did you leave the
Finance Office and go to the hospital in July of ’46?
A. No, I left the Signal Office at Fort Eustis and went to
the Hospital in 46.
Q You were in the hospital in July, 46, were you not?
A. Yes, I was.
page 66 } Q Until some time in August?
A. Very beginning of August.
Ql Did you tell Doctor Ransone why you were at the hos-
plta ?

} Mr. Gordon: I object to anything prior to the 10th day of
October
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Mr. Ford: I have a right to show this woman’s condltlon
that might exist from this other cause.
Court: Objection overruled.

Q. Did you tell Doctor Ransome why you were at the hos—
pital just a little over one year prior-to thlq?

A. Yes, I did.. -

Q. You were there because of a very serious Woman condi-
tion, were you not? :

. Yes, I was.
.'g? which you lost a conslderable amount . of blood ?
es.
Over a period of days? -
Yes.
That would give you very serious emotional upset?
We—
And it did?
No. )
. It did not give you very serious emotional upset?
A. No, T had the best medical attention there
page 67 } was and they took care of it.

Q: Your condition wasn’t such at that time and
carried over and still does, as a result of your experience in
Jnly and August of last vear in the hospital at Fort Monroe,
to cause you serious emotional upset?

A. You mean in 19467

Q Yes, 1946.

A. No, it isn’t because the doctors got me, they considered
me cured and my blood count was up to 100% in April of
1947. I was in the best of health that T had been since my
second daughter was born and I had a blood count of 100%
and I was in perfect physical condition.

Q. You were in perfect physical condition, I mean mentally
as well as physically after you left the hospital in August of
last year, 46?7

A. Yes.

Q. At one time they despaired of your life, did they not?

A. T don’t think so.

Q. Did you not?

A. No, I didn’t.

@?@P@?@?@»

Mr. Gordon: If vour Honor please, I objeet. She’s an-
swered the question.
Court: She’s answered the question.
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Q. Now, wasn’t it the experience that you had
paﬁe 68 } in the hospltal as late as July or August of '46 that
gave you the emotional upset rather than this oc-

currence ?

- A. No, it wasn’t.

‘ Q. You say it was not. You don’t have to tell the jury
what the cause was of your being in the hospital. I’'m not
askmg you. You are at “liber ty to say what it was.

‘ A. I don’t mind saying. 1 was in the hospital for a mis-
carrlaoe and they call it an abortion.

" Q. They call it an abortion. Superinduced?

-~ A. Not necessarily.

" Q. After you drank the Coca-Cola to the extent that you
smd —T withdraw that. After you first drank the Coca-Cola,
1 don’t believe you did state about how much vou drank at
that time when you said that something was wrong with this
Coke. Can you give us an estimate how much you drank?

- A. Very small amount; about that much from the top of
the bottle (indicating).
! Q. A sip and you said something was wrong and Toul:on
or somebody remarked it was your imagination?
 A. Toulson and this girl that sat next to me.

| Q. What was her name‘?
1 A. T don’t remember her name,

Q. And after that you then drank it down to where you
indicated which his Honor has estimated as somewhere be-
tween a third or a half when you felt the object in vour

mouth?
.page 69} A. Yes.
: Q. How many times did you drink it, a sip at a
{fime?
" A. I don’t know how many times I drank it. I wasn’t pay-
ing any attention. I was working at the time.
" Q. And then when you felt this object in vour mouth and
on your teeth you say you spat it out into the wastepaper
basket?

A. T had the bottle up to my mouth. Tt hit my teeth. I
‘tipped the bottle down and spat into the wastepaper basket.
- Q. I mean you spat into the wastepaper basket?

" A, Yes.

Q. And you remarked that something was in that bottle?

A. Yes, sir. I said, ¢“There’s something in this bhottle.’”
- Q. You mean somethmo had been in the bottle. You had
I spit it out?

- A. No, I hadn’t spit the snail out and it slipped back into
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the bottle and I spit out this small slimy object, whatever
it was.

Q. Well, you spit it out into the wastepaper basket, did
vou not?

A. Yes, the small slimy object. The big thing went into the
bottle again.

Q. You didn’t spit that out?

A. No, that touched my teecth.

Q. Whatever touched your teeth, you spat out
page 70 } whatever you had in your mouth.

A. It touched my teeth. I tipped the bottle down
and was spitting at the same time and that slipped back into
the bottle and the small object that got into my mouth, I spit
into the wastepaper basket.

Q. That is no part of this what you spit into the basket?
A. T don’t know what it was.
Q. That is what you show herc remained in the hottle and
did not go into the basket, is that correct?
A. That’s correct.
Q. So this then did not go into your mouth?
A. Tt touched my teeth.
Q. That’s what you said. Then yvou went to the washroom?
A. Yes.
Q. Where you were nauscated or sick?
A. Vomited very violently.
Q. Do you know where Captain Irvin is now, the doctor that
treated you?
A. He is separated from the service.
Q. You know where he is?
A. No, I don’t.
Q. Don’t you know that he is in Winston-Salem, North
Clarolina? :
A. No, I don’t. All T know he is separated from the serv-
ice.
page 71} Q. Your counsel hasn’t told you he was in Win-
ston-Salem, North Carolina, if you wished him to
testify ?
. My counsel hasn’t told me.
What was the name of your doctor in Chicago?
Doctor Barrete.
How do you spell that, B-A-R-R-Y-T-E?
. B-A-R-R-E-T-E.
He’s in Chicago?
. Yes.

O PO O
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\
' Q. And his deposition could be taken, if desuable could
1t not? ,
" A. Yes, it can.
;‘ Q. It could be taken before this trial?
A. It could.
' Q. He’s in Chicago available to testify?
' A. Yes, he is.
‘ Q. And if Doctor Irwin is in Winston-Salem and-—

-

\
\ Mr. Gordon: I object. You can bring in all the evidence
vou want to bring in. There isn’t any reason for that.

" Court: I think he’s got a right to say that the depositions
mlght be taken. Of course, this court eannot require him
to come here and testify. Under proper notice, their deposi-
mons could be taken where they reside and introdunced as
ewdence in this case.
 Mr. Ford: That was the purpose of the question.

ﬁage 72! Q. And vou say yvour counsel did not tell vou
Doctor Irwin was in Winston-Salem or some other

place in North Carolina?

| A. I didn’t talk to my counsel much since I’'m down here,

!

RE-DIRECT EXAMINATION.

By Mr. Gordon:

Q. Let me ask you one question. Since counsel has evi-
dontly had some motive in asking vou about your sickness 14
months prior to this matter, will you please state to the court
what your rehglon is?

I A. My religion is Catholic.

. The court at 1:30 p. m. recessed until 2:30 p. m. at which
tlme it reconvened.

AFTERNOON.

Mr. Gordon: If your Honor please, I ask if I might be
permitted to get Mr. Cochran back on the stand for just a
minute to verify the dates.

Court: All right, call him back.

i
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. WALLACE H. COCHRAN,
recalled as a witness for the plaintiff testified as follows:

DIRECT EXAMINATION.

By Mr. Gordon

Q. Mr. Cochran, a few minutes ago you took the stand and
testified that in your capacity as recorder there of the medi-
cal records of Fortress Monroe, the records indicated that
Mrs. Babb had been the patient at the Fortress Monroe Hos-

pital from October 21 through October 25 and that
page 73 } she was a patient in the hOQpl’cal?
A. Hospitalized patient.

Q. Now, will you state to the court the days in which Mrs.
Babb was what you consider an “out-patient’’ after October
10, 1947¢

A. From the, official Out-Patient Register on Elaine M.
Babb, Ptack was her maiden name, October, 1947, it showed
she received treatment on the 13th of October and the 15th of
October; then again on the 20th of October, 31st of October.
The final date is 4 November.

Mr. Gordon: That’s our case,

MARSHALL E. ANDREWS,
called as a witness by the defendant, being duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Ford:

Q. Please state your full name, Mr. Andrews?

A. Marshall E. Andrews.

Q. Where do you live?

A. T live in Hampton.

Q. How long have you lived in Hampton?

A. About 15 months.

Q. If you can sort of listen to me ask you the questions
and then talk to the jury, any way that you can, I would ap-
preciate it. They’re the ones who really want to hear you.
How long have vou been employed at the Newport News Coca-

Cola Bottling Company?
page 74+ A. About 15 months,
Q. And in what capacity?
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A. Plant superintendent; production superintendent.

Q. Plant superintendent or production superintendent?
~ A. That’s right.

Q. Generally, what are vour duties?

A. Well, to see that everything is going on in perfect order
in the plant mostly.

- Q. You have charge of the operation of the plant?
~ A. That’s right.

[ Q. Charge of the bottling of Coca-Cola?

| A. That’s right.

Q. How long have you been in the bottling business?

A. Obh, about 25 years.

Q. Consecutively?

A. Only thing I ever done since I started.

- Q. Where were you employed, in what capacity before yvon
came to Newport News?

A. T was production superintendent in Silver Springs and
La Plata, Washington.

Q. In La Plata, Washington?

A. That’s right.

Q. And in Silver Springs?

A. Out of D. C.

Q. Main office in D. C.7
page 75}  A. General office was in Richmond. Main office
‘ was in Richmond.

Q. What company?

A. James E. Crass.

Q. Do they have companies as large as Newport News?

A. Yes, the Washington and Richmond plant is, either one
as large as this one.

Q. And you have been employed in the bottling business
for about 25 years?

A. That’s right.

Q. You were employed as plant superintendent or produc-
tion superintendent, whatever you call it, October of 19472

A. Yes, sir.

Q. And you have becn since that time?

A. That’s right.

Q. Now, Mr. Andrews, I want you to explain to the jury
the method of making Coca-Cola from Coca-Cola syrup and
carbonic gas, telling the name of the machines that are used,
the beginning of the preparation from the syrup barrel on
through the process and using any illustrations that you have
or any diagrams or blueprints that you may have that are
proper to be used. ‘Do you have that book, by the way?
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A. Yes.
Q. You go ahead, generally, if vou want to.
A. I just have the hook of the washer but the
page 76 } main procedure first isx the washing machine.
Q. Just start with the syrup, if you will. Where
do you buy the syrup?
. TLe syrup is shipped from Baltimore.
In what kind of containers?
In stainless steel drums.
Purchased from whom?
Coca-Cola.
You say they are sealed stainless steel drums?
Yes, sir.
They are shipped in here and where are they delivered?

Q. By truck to our warehouse.

Q. How does the syrup get into the machines that fill the
bottles with syrup?

A. We have a direct hookup from the drum to the machine;
that is a fitting that fits on the drum and the drum is rolled

over and it drains down to the machine,.

Q. By gravity?

A. By 01av1tv

Q. You don’t use a pump system?

A. No, with a float in the machine to keep the right amount
for the measuring cups in the syrup at all times,

Q. Is there any straining of the syrup?

A. Two strainers; one where the barrel is put on, very fine
mesh strainer.

Q. Can you give the size of itf
page 77+ A. I wouldn’t know the mesh of the wire. It’s
a lot smaller than the ordinary screen wire, You
just can see through it.

Q. It’s smaller than ordinary screen wire?

A. Obh, yes and another, same type strainer. That’s right
Lefore the syrup goes into the syruper,

Q. The syruper is on what floor and the barre] is on what
floor?

A. The barrel is on the second flpor, comes down to the
first floor to the syruping machine. ,

Q. And the syruper is on the first floor?

A. Yes, sir.

Q. Now then, with the bottles that come from the tfrade,
or new bottles, Tow are they introduced to the line on which
the bottles come on to the syruper? What’s done? Just de-
scribe the bottles as they go through the soaker?

Srororor.
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A. The bottles are pre-inspected as they go into the washer,
as they go up into it bottom up condition. The first pro-
cedure is it is pre-rinsed twice. It is pre- -rinsed fwice be-
fore going into the caustic tanks.

" Q. How?

A. By strong sprays of water into the bottles with the
bott]es in the upright position.

Q. After they enter into the machine?
page 78} A. Yes, sir.

Q. All right.

. A. Then they pass into the first tank, a four per cent
solution of caustic solution.

Q Four per cent caustic solution and what is its purpose?

A. That’s to sterilize the bottle. We generally keep the
ﬁrst tank around 130 degrees fahrenheit and it stays—

Q. Let me ask you before you leave that. Will you state

whether or not that is the solution that is used by the trade
and by, commercially, by all bottlers that you know of?
A, Yes. We generally maintain a four per cent solution.
T don’t think the state requires you to have three and a half.
We maintain four per cent at all times. :

. Q. That is the caustic soda solution?

; A. That’s right.

Q. All right. How long would it remain in the first tank.

A. About four minutes.

Q. What is its function in the first tank? What does the
bottle do?

-~ A. Well, the bottle just rides on this chain.
'~ Q. On a chain?

A. Moves all the time; moves down into this solution.

. Q. Is it stopped?
A. Don’t never stop.
page 79}t Q. Is the neck of the bottle open?

A. Yes, sir, and it passes on out, drains back
mto the same tank and goes into the second tank which is
four per cent alkalide solution.

Q. What is the temperature?

. A. 140 to 150 degrees temperature. We maintain 140 to
150.

+ Q. How do you determine the temperature?

' A. We have thermometers on ‘the outside of the machine.

Q. How do you test the solution?

A. We have a Tytratting acid, Acid Tytratting Kit that we
test each morning to see what the loss is dunng the day and
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we add back or in the evening we add what we used out of
that compartment each day to bring it back to four per.cent.

Q. Test each day and maintain 1ts efficacy each day?

A. That’s right.

Q. Go to the second tank. Then does it have another tank?

A. In the third tank we keep that at three per cent solution,
150 degrees. Same procedure practically and remains in
about four minutes. Then it goes to the fourth tank; prac-
tically the same thing only about a two per cent solaution
and after it leaves there, it goes into fresh water.

Q. Still on a chain?

A. Still on a chain all the time. It goes to a fresh water

tank which washes off the solution that would be
page 80 } on the bottle when it comes out these caustic tanks.

That’s about 110 degrees that we keep that at.
Then the bottle is still on the chain and goes up ontside
and there is a brushing device which brushes the bottom
and the sides of the bottles. It has a lifting spindle that
takes this bottle off the chain. That’s that particular place;
pushes between those two revolving brushes. The bottom
brush washes the outside of the bottle. Then it passes from
there to the first inside rinsing tube which is a high spray
of water and that is about 110 degres fahrenheit. First
rinsing tube. This bottle is rinsed thoroughly and then
passed through a revolving brush about 550 revolutions per
minute.

Q. What are the bristles of that brush made of?

A. Nylon.

Q. All right, sir.

A. And then after that, goes up in the bottle and spins,
comes down in the bottle, passes through another rinsing
tube which would rinse out anything that happens to he in
the bottle at that particular time and then it goes over an-
other brush in the same procedure and after that, it goes over
two more rinsing tubes under high pressure, 1ust 1egular tem-
perature of watex pressure; then each bottle is rinsed twice
more then and then drained until it gets down to the front
of the machine. Then this bottle passes on to this syruper.

Q. After the second rinsing, it comes out of
page 81 } the machine?

A. The man sits there all the time to watch for
cracks in the bottles or just for anything that should happen
to be wrong with the bottle at that particular place.
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Q. Has anybody touched this bottle from the time it was
put into the machine into now?

. A. Nobody touched it at all. Then it’s passed on to our
first inspector which is the girl that sits there just thirty
minutes at a time. We change them every thirty minutes.
She watches.

Q. Let me go back. How long has it taken the bottles
from the time they entered the machine until the time you
are speaking of when they come out?

" A. 25 minutes.

Q. They have been in this washer about 25 minutes?

A. About 24 or 25 minutes.

' Q. They come out.

. A. They are bottom up, all up to this particular time. When
they come out of the machine they are set up on this other
conveyer.

- Q. Conceyer belt? Where is the inspection with refer-
ence to the opening of the machine?

A. He sits right in front. Twelve bottles come out at «
time. He sets right in front as they tip up with a bright
light right at the end of the machine and he watches for
those— .

Q. How close to the operator—to the end of the
page 82 { machine where they come out. How many feet

: would it be between the inspector and wheve the
bottle comes out?

A. About as close as this.

Q. Two feet, as close as two feet ; about to the stenographer?

- Mr. Gordon: Three feef.

A. Then they pass on, on the same conveyer to_the girf
which inspects the bottles. She sits there just thirty minutes
at a time and watches for any cracked bottles or anything
that could be wrong that they missed seeing at the first
machine and then it passes on under the syruper.

- Q. How far would it pass from this inspector who looks
for cracked bottles or anything out of the way, how many feet
on the conveyer would it runt

A. About three feet. Then it comes around this syruper.
Q. Now, how does it get the syrup in it?

A, Without anybody touching the bottle at all. Each
syruping tube has a one once measuring cup that’s raised
and drained in the bottle each time so it doesn’t get more
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or less than one ounce of syrup in the bottle. It passes on
from under the syruper—

Q. Is that on a sort of cylinder, goes around?

A. Yes, takes on carbonate water.

Q. What distance is the syruper from the filler?

A. Probably a foot.

Q. Right next to the syruper, goes then from
page 83 } the syruper with the syrup in the bottom of the
bottle to the filler—-

Mr. Gordon: I don’t mind him leading this man a little
bit. You have lead the man throughout the whole testi-
mony. I have no objection but this is continuous.

Court: If you don’t have any objection—

Mr. Gordon: I am objecting to letting him testify.

Court: I think the last few questions were leading.

A. Then the bottle passes around the ﬁller and takes on
the carbonated water and the capping machine or crowner,
we call it, is right within one foot of the filler where the
Lottle is capped at that point. It’s never touched from the
time it comes out of this washer sterilized, until after the
cap is on and it goes on around the mixing machine then, on
the same belt. The Lottles are turned upside down to thor-
oughly mix the syrup and carbonated water together, fol-
lows the conveyer around. Then another girl inspecls the
finished product. She sets there with another light behind
the bottles as they pass on by and watches them for the
third inspection before they get to the place they case up
the bottles, '

Q. Getting back to the carbonating of the water, where
does the water come from?

A. Water comes from the filter in the basement and it
comes up to the carbonator.

Q. City water?

A. After it is treated.
page 84 } Q. Tell how it is treated?

A. Through sand and gravel filters and carbon
filter which would take out any taste of the water. Then it
goes from the carbon filter through a paper disc filter, double
paper dise ﬁltm before it passes to the carbonator.

Q. Where is the carbonator?

A. Where? Right side of the filler. I’d say four or five
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feet from the filler and it passes through block ten pipe from
a line pipe from the carbonator over to the filler.
- Q. And then after the last inspeection, it’s ready for the
trade, is that right?
- A. That’s right.
' Q. They put in cases?
| A. Put on the platform and right up to the trade.
' Q. Go back further to the capping of the bottles. Where
do the caps come from?
| A. We have those in a closed container on the first floor.
They come sealed in packages. They are dumped in this
closed container. They come down through a stainless steel
pipe to the top of the capping machine. The whole pro-
cedure is closed in from the time the caps are put in the
stainless steel tank.
- Q. The caps are received in a sealed container?

A. They are dumped into this stainless steel container on
the second floor and they are dumped, fed down by gravity.
: Q. What is the name of the soaking machine?
page 85} A. Meyer Dumore. Meyer Manufacturing.
j Q. Is that a modern machine or not?
- A, I think it’s the latest improvement in the machine on
the market. Latest I have seen.
¢ Q. Is that your opinion?
. A. Yes. I don’t think there’s anything on 'the market
any later than this particular machine.
~ Q. Have you been in a number of plants, in your ex-
perience?

A. Yes.

Q. Do you know of any machine that’s as modern or more
modern than this?

A. No, sir.
: Q. Now, will you turn (pointing to the book)—

- Mr. Gordon: Let me see what you are going to do, Mr.
Tord.
- Mr. Ford: I was just about to hand it to you.
i Q. Is this the cleaner (indicating to picture in the book)?
. A. That’s the washer. Here’s the open procedure.
Q. Just a minute, so that Mr. Gordon is going to know what
we are going to talk about. ,
- A. Here’s the first design of the washer (indicating).
Q. Now, Mr. Andrews, if you will, with your Honor’s per-
mission, I would like for Mr. Andrews to stand over here, if
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your Honor will permit, so that the jury can see
page 86 } the process by way of the diagrams of the wash-
ing part. You don’t have with you the diagram
of the syruper.
A. We don’t have it.

Mr. Gordon: Now, let me see, Mr. Ford. Are you going
to show different pages?

Court: I thought you marked the one he intends to show.
Any objection to those?

Mr. Gordon: No.

Court: This is where the bottles are right here where
- the first of the men will be standing.

Q. Let’s get it as well .as we can for the record. You are
now testifying from a diagram of the diagram on Page 7
of the Meyer Dumore Bottle Cleaner book which appears
to be a book published by the manufacturer showing the
diagram and photographs of the machine that now is used
in Newport News Coca-Cola Bottling Company, is that cor-
reet?

A. That’s right. These bottles are loaded on chains right
here first. This is a feed-in deviee right here (indicating).
The bottles are inspected here (mdlcatmcr) by two men and
put on this feed-in. Then they pass right up over here which
is a pre-rinsing device with two strong pressure jets and
cach bottle is rinsed twice before it goes down into what we
call the first tank here. A chain comes around here, comes
down under this drive in this four per cent solution which

takes about four minutes. Then it goes over the
page 8( } top where it drains after it gets above the water

line here and it goes back into the second tank.
It feeds the same procedure all the way through, two to
four per eent and two to three per cent solution and three
and a half solution and it goes into this fresh water tank
right behind this where running water is running in and out
at all times. That is to get the caustic or cleaning com-
pound out of the water or off the bottle before it goes into
the machine.

Q. You are pointing now from page 10 of a diagram of
the same book?

A. This bottle, this is the way the bottles travel after they
come out of the fresh water tank right up here. They travel
over here. This is the lifting spindle device, takes this bot-
tle off the chain here which you see (indicating). It travels
on and these brushes revolving. Then there’s a brush on the
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bottom of this thing here. Then the bottle is pushed up.
This lifter spindle is turning and these brushes are revolving
the other way and that washes the bottle with two sprays of
water coming in here and here and that washes the outside
and the bottom of the bottle. Then it passes on up to here
to this first rinsing jet which is heated with about 110. That’s
to keep the bottle from getting too chilled when it hits the
cold water and this device lifts up, goes up to the bott'e,
top of the bottle with a strong spray of water in there. Thern
it eomes down and the next one is the brush spindle
page 88 } that goes up into the first bottle here with water
on the brush at all times sprayed in here.

Mr. Fraley (Juryman): You got one brush on that spindle.
A. One brush on each spindle.
Mr. East (Juryman): Goes into the bottle?

A. Yes, same as a hand-bottle brush and then it passes into
this center rinsing tube which is just normal temperature
water that rinses the bottle again before it passes to this
second brush and it goes through the same proecedure here
this second brush.

Q. The brush revolves?

A. The brush revolves around 550 R. P. M. and then there’s
two more rinsing jets over here and they come over this, and
this chain is constantly moving. You see, this thing goes up
and the chain drops back and picks up the next bottle and
each bottle is rinsed there with those two front and then they
drain and then they get down to—let’s see if I have a sketch
here. In other words, that’s the type machinery right theve
{indicating).

Mr. Gordon: Let him identify that page.

A. Number 17, and it comes off through these. You see each
one of those rollers here and they come—this thing sets them
up. It is a conveyer going right by, sets the bottle bottom
up until this chain turns until this particular place and then
the bottle is out and they slide out and this thing sets them

up and they go over on a conveyer and the first
page 89 | inspector sits right here in front of a row of lights

made on to the equipment, right under a shield
right in front of the machine here.
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Q. From this photograph, where does the conveyer go?

A. It goes right straight about four feet down here where
the syruper would be.

Q. You are pointing over to the right, off the edge of the
page?

A. That’s right and another inspector sits right here be-
tween this washer and the syruper and just as an exira
precaution in case anything should be wrong with the bottle
and they pass around the filler.

Q. This diagram and photograph that you are referring
to now does not show beyond the washing machine, is that
correct !

A. Right.

Q. You do not have a photograph of diagram showing
the process after it leaves the washer when it goes on the
conveyer and goes to the syruper?

A. 1 do not have that.

Q. You do not have sueh a d1a01 am of that, as you have of
the soaper?

A. No, sir.

Q. Do you know what model machine this is?

A. ’39. That’s about the latest model been made unless

they made one since the war. Latest type machine
puge 90 } I have seen.

Q. Now, all of this washing and sterilizing and
the precaution that you have spoken of in the filtering of the
water and syruping and inspection is for what purpose?

A. To put out a sanitary, clean, sanitary package.

Q. What is the eflfect of the caustic soda on any contents
of a bottle, of foreign substance, if it should °'et into the
soaker?

A. Wel!, it will deteriorate most anything, piece of meat
or anvthmg, the caustic will eat that up or anything that
should be caked on a bottle other than probably tar or asphalt.
L have seen some of that would ecome through on a bottle once
in a while. Other than that, it would take anything else off
a bottle with this temperature and high percentage of caustic
that would be on the bottle or in it. ,

(). How about a piece of cement or something like that?

A. Probably wou'dn’t take off cement. In fact, I know it
wouldn’t take off cement or probably tar or asphalt. Other
than that, it would remove anything else that should happen
to be on or in the bottle.

Q. What is the purpose of the inspection as it immediately
comes out of the soaker and the inspector who sits immediately
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to the right and the one down near the end. What’s the
purpose of that inspection? ‘

A. That’s just an extra precaution, in case of cracked bot-
tles or sometimes it has been known that the machine would

get too hot and then coming into a cooling tank,
page 91 } it might crack a bottle or two.
o Q. Have you seen cracked bottles?
~A. If it should, I mean if anything should happen to this
device and it got too hot and the bottle went into a cooler
. {ank, it might crack a bottle.

Q. What do you do with the cracked bottles?

A. They wouldn’t fill if a bottle is cracked or the least little
nick on it. The bottle wouldn’t fill.

Q. What does the inspecfor do if it’s detected?

A. He takes it off and it’s broken up. If the bottle has
been in use a great while, sometimes it gets scarred or scuffed.
Tt doesn’t look presentable. You couldn’t tell very well until
after the bottle was cleaned and sterilized whether this bot-
.tle should be taken off or not. That’s the main thing that
we do at this particular point.

Q. Suppose, if the bottle contained say a open safety pin
or a clothespin that had gotten into a bottle. Would the
washer take that out?

A. In case, say a clothespin or anything like that getting
in the bottle, on this brushing device, there is an automatic
stop. If anything—I have seen marbles once or twice in a
bottle. Somebody put a small marble in the bottle and you
couldn’t get it out and the brush gets into the bottle. It

: wedges itself and that automatically stops; cuts
page 92 } the machine off and you have to go back and get

‘ the bottle off and probably replace the brush be-
fore you could run any more. Same way with a clothespin.
Of course, if we didn’t have this pre-inspection in front,
probably one might get in the machine. At that particular
place when this brush goes into the bottle it would hang the
brush in the bottle and the brush couldn’t get out and natur-
ally it would stop the machine at that point.

" Q. Now let me ask you this. If, when the bottle is put
into the washer it contained organic matter, would the same
result obtain or would it be thrown out or what would hap-
pen? ,

A. T never have seen anything in the way of soft, anything
-soft, mushy or paper or anything would be in a bottle, that
would be in it when the bottle came through. Brushes would
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take out anything that would come through the neck of the
bottle or either those revolving brushes. Any soft matter,
it would tear it to pieces so it would wash out.
Q. After the two brushes that you pointed out on Page—
I don’t know whether it was seven or ten, how many rinses
nngelTpxessule are there after the brushes come ount?
“7
Q. Two rinsings under pressure? K
A. That’s right. , )
Q. How much pressure is it?-
A. About 50 pounds pressure.
Q. And what’s the purpose of that? ’
A. Well, in case anything should be stuck in
page 93 | there that the brush loosened, naturally it would
give it a thorough rinsing after it leaves the
brushes; in  fact two more rinsings. Each bottle has about 12
pmcedures of washing before it passes this last rinsing tube

Mr. Ford: We Want to introduce, if your Honor please,
those pages he testified from. If we can get them out, we
will do so with the understanding that they will be: deﬁmtely
marked.

Court: I’'m admitting in the evidence the diagram and pie-
tures. In regards to the desorlptlon or WOI‘dan' on there,
vou’ll dlsregard that.

The diagrams and pictures were received in evidence and
marked Defendant’s Exhibit 1(1), 1(2), and 1(3).

Q. Do you know anything personally about this matter we
are dl%CllSSlIlO in this-case?

A. No, I ain’t heard anything about it.

Q. You don’t know anythlng personally about the bottle or
anything in it?

A. No.

Q. May I say one thing further. You have testified, gen-
erally, about the operations. May I ask you, sir, if the testi-
mony that vou gave would pertain to the operations of the
plant in and around October 10, 1947%

A. What is your question? ‘
page 94} Q. You have testified generally as to the opera-
tion of the plant. Is that same operation the same
as existed in October 10, particularly, in 19472
A. That’s right.
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CROSS EXAMINATION.

By Mr. Gordon:

Q. Mr. Andrews, Mr. Ford just asked you if this was the
first time you knew that a suit was pending against the Coca-
Cola Company.

A. Just a few days age Mr. Brown told me about it and
said—

Mr. Ford: I didn’t ask him that but that’s all right.

Mr. Gordon: Let me get the gquestion in. What was the
question?

Court: You asked him if he knew anything about this par-
ticular case.

A. T think I saw something about someone getting some-
thing in the bottle. Until a day or two ago, as far as knowing
anything about it, I think Mr. Brown said something about
it. He probably wanted me to come down to court.

Q. Mi. Andrews, you have been engaged in this work, you
say for 25 years; is that true?

A. That’s right.

Q. And has your position always been the same?

A. A good many years. ,

Q. As manager of this concern and all?
page 95 A. Good many years.

Q. And during that time, have you ever had any
work along the lines of complaints?

A. Well, I don’t remember. I haven’t had any complaints;
haven’t heard of any complaints since I have been in Newport
News and it’s been, I don’t remember ; probably been 10 or 15
years back. Probably might have bought a bottle back then
or something. I haven’t had a complaint of any kind.

Q. Now, do you know definitely when this particular ma-
chine was installed?

A. No, sir.

Q. You don’t know?

A. I know what model machine it is.

Q. You don’t know when it was installed?

A. Couldn’t have been installed before 1939.

Q. They haven’t any since ’39?

A, I think they made & 40 model; a few ’40 models if I
am not mistaken.

Q. How old would you say this machine was that you have
just spoken about?

bf&. Well, I think it’s running about five or six years prob-
ably.



Newport News Coca-Cola Bottling Co. v.-E. Babb 01
Marshall E. Andrews.

Q. If they haven’t made any since 1939 and this machine

has been there all the time, how do you account for five or
8ix years?

page 96 } A. Well, I don’t know about that but it seems
like to me I heard someone around the plant say

the machine was put up in a garage for a year or two after

it was bought before it was installed.

Q. You know there have been any type of machme made
since 39 or ’40?

A. Not to my knowledge unless they started making it
again this year or the last year.

Q. Now, to start off with, you say the syxup is purchased
from Baltimore?

A. Yes, sir.

Q. And you say ‘it comes down from Baltimore to this com-
pany here in Newport News and it’s placed, you said, on the
second floor and comes down on the first floor?

A. That’s right.

Q. How much do you put in there at a time?

A. What do you mean?

Q. I mean how much syrup do you put in there at one
time?

A. We have a device upstairs. We can hook on five barrels
at one time.

Q. How much would five barrels weigh?

A. Between five and six hundred pounds.

Q. That means that the force from five barrels of syrup
are on top at all times?

A. We don’t turn them down at all times.
page 97 } Q. At one time there is a force of five barrels?
A. I said we put on five barrels. We turn down
two barrels at one time.

Q. In other words, two barrels are forced down through
the strainer at one time?

A. There’s a float in this device that is at the bottom of
the tank that raises and lowers. As the syrup is running,
fed and used in the syruper, this float gradually goes down
and more syrup goes down, not under a whole lot of pressure.

Q. Not under a whole lot of pressure?

A. This float valve control at the bottom of the line—

Q. How does that work if vou put in two barrels like you
just testified to and there’s a float in this. Wouldn’t there
be any more pressure than if you just had a half barrel on
there?



92 ... Supreme Court of Appeals of Virginia
Marshall E. Andrews.

A. T don’t hardly—wouldn’t be none to amount to any-
thing, I don’t think. That’s because the float generally cracks
down a little bit at a time and lets the syrup in a little at a
time and it runs through very slow. -

Q. There are two barrels of syrup and the force, other than
the check-valve, is forcing the syrup down? .

A. Yes, sir.

Q. It forces it down into the bottle?

A. No, not into the bottle.

Q. Where does it go?

A. Goes into this tank and—
page 98} Q. How much is in the tank at one time?

A. About three gallons.

Q. Now, how does it get out of the tank into the bottle?

A. That’s what I was explaining. There’s a one ounce
cup on the end of these rinsing tubes and this bottle comes
out under here and the ounce cup, it raises out of the syrup
and drains into the bottle while the bottle goes around.

Q. How long is it on there from the time it hits it until
the time it comes off?

. A. About a fourth of a minute; not hardly that long.

Q. You have been 25 years in the business?

1 .A. The machine runs about 128 or 130 bottles a minute and
there’s twenty of those syrupers on this syruper so you can

fwurei about how long each bottle would stay on there in order
o get—

. Q. This is purely a mechanical device is that true?

A. That’s right.

Q. No human hand touches it. It’s operated purely by me-
chanics ?

A. That’s right.

Q. Mr. Andrews, in your 25 years or in your whole life
have you ever found a perfect machine?

A. Well, T don’t know. I have seen right many very near
perfect; about as near as a human being, or more so I think.

Q. Can you tell whether or not you have ever
page 99 } seen a perfect machine?

A. There’s nothing perfect. I have seen thent
as near perfect as they can possibly be made to make them
and I think the bottling equipment is about one of them.

Q. You have testified that the syrup comes in from Balti-
more and the water is the regular water that we use in our
own household, is that rloht?

"A. After it’s treated. We treat the water.
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Q. And how much water do you bring in at one time to be
held in the reservior there for use with your drinks?

A. I'd say around ten or 12 gallons.

Q. Now, you are making these drinks at the rate of 130
a minute and you are only going to have 12 gallons on hand,
is that right? A
. A. That’s right. . '

Q. All right, sir. Now, you have testified that the bottles
are brought in your plant and placed in a conveyer, on a
conveyer? Now they are placed on this conveyer, you say and
they come around and come into a tank, is that right{

A. That’s right.

Q. Are they 1nspeeted before they go into the tank?

A. Yes. _

Q. Now, they go into a tank that s right?

A. Yes.

Q. And that is tank number one, is that right?
page 100 }  A. That’s right.

Q. Would you tell me if T am correet on this?
In the morning when you start, it’s four per cent caustic
solution in the tank?

A. Yes. :

Q. When does your normal operations commence in your
plant?

A. Around eight o’clock.

Q. And what time do you normally stop?

A. Five.

Q. Eight to five. Is your pla,nt ever in operation after five
in the davtlme?

A. \Vell it has been at times.

Q. Do you know whether or not it was?

A. We always shut down. If we going to run after ﬁve,
we go through the same procedure and cheek our caustie solu-
tion say if we’re going to run in the evening. We check our
caustic solutions again and build it back up to four per cent
hefore we start on the next eight hour shift.

Q. Do you know whether or not it was operating last night
after five?

A. Yes, sir.

Q. How late did you operate last mght‘?

A. Until around nine o’clock. ,
Q. You know the names of those employees
page 101 } working last night?
AT know all by the first name. I know some
of them by the full name.

k]
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Q. How many did you have working there last night?

A. Seven.

Q. And how many of them were women and how many were
men?

A. Two women and five men.

Q. Now, Mr. Andrews, you say that the bottles are placed
in this tank with four per cent solution im the morning at
eight o’clock?

A. That’s right.

Q. From your experience in testing and all, how much is
vour usual percentage at the end of the day?

A. Generally takes about 20 pounds, or 18 pounds to bring
it back up if you have a good running day.

Q. Do you do that at the end of the day or do you do that
at the commencing of your day?

A. End of the day.

Q. What would 20 pounds represent in the percentage?

A. It would run back between three and three and a half
per cent, I’d say at the lowest ebb. It would never get below
three. It would probably be around three and a half per
cent.

; Q. And who is charged with the duty of verifying that
act?

A. T do the checking on it myself.
page 102 Q. You do that all the time?

A, Yes, sir.

Q. Wonder who’s domo it today?

A. Idid. I did it last evening and I'H be back in the eve-
ning in time fo do it this evening.

Q. If they do work tonight?

A. T have an assistant to do it if T wasn’t there.

Q. What’s his name?

A. Mr. Sears.

Q. When you leave tank number one, the hottle goes into
tank number two?

A. Yes, sir.

Q. And what is the percentage of caustic solution in there?

A. Four per cent.

Q. And why do you go from tank mumber one with four
per cent of caustic solution which you have festified here is
very strong, into fank number two still Wlth four per cent
solution?

A. Well, they said we could cut it back to three but in or-
der to have an extra precaution we always keep the first two
tanks at four per cent.
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Q. All right. Now, you are admitting to yourself that you

can’t clean it in tank number one so you are womg to put it
in tank number two.

page 103}  A. I think if we didn’t have but one of those
tanks, the bottle would be entirely sterilized.

Q. All right, you put it in tank number two, is that right?

A. Yes, sir.

Q. Then you go to tank number three?

A. Yes.

Q. Why do youn go to number three?

A. Well, this chain, that’s the way the factory made this
thing and they recommended, they made this device so you
can’t cut out any of the tanks. I don’t know whether you
looked at the diagram or not. It’s a continuous moving chain.
It goes up and down in one tank and in the other. You can’t
cut out any of them.

Q. So you have admitted you don’t think it’s—doesn’t
clean in tank number one?

A. T haven’t admitted that. I seen one compartment
soakers in old styles that I thought did a very sanitary job

-~ in cleaning the bottle and tliis should be four or five times

beiter than the old times.

Q. Your operation is you put it in tank number one—

A. That’s right.

Q. Then the manufacturer must not think it’s cleaned in
tank number one. He puts two tank in there so you follow
the operation and then you put the bottle in tank number

two?
page 104 }  A. Yes, sir.
Q. And then you go to tank number three?
Why do you go to number three?

A. Now, we dilute the solution down as we go until it gets
down to the fresh water compartment,

Q. You are in tank number three. You washed the bottles
three times?

A. That’s right.

Q. Is the management convineed that it’s cleaned in three
washings or does he have another tank?

A. I guess the reason the tanks were added were for the
extra pr ecaution in case anvlhmg should happen and it didn’t
clean in it.

Q. If the first three times—

A. In the first tank, no, sir. I-don’t think it is necessary.
In fact, the milk bottling plant—

Q. T'm not talking—
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Mr, Ford: If your Honor please, let him answer.

Mr. Gordon: I’'m not talking about milk. I'm talking about
Coca-Cola.

Mr. Ford; Can the witness complete his answer, if your
Honor please? '

Court; Yes, sir.

A. If you go to the Peninsula Dairy, you won’t see but one
tank that a milk bottle goes through and we have
page 105 | all these extra precautions.
Q. You have washed it three times?

A. Yes, sir.

Q. Then what do you da with it?

A. Goes into the fourth tank.

Q. Why do you go into four tanks? You have been into
three? Could it be because it is not clean in three tanks, Mr,
Andrews?

A. T didn’t make the machine.

Q. I know you didn’t make the machine.

A. We are using it according to specifications.

Q Then you Washed the bottle four times, is that truez

A. Yes, sir.

Q. Why ten, Mr. Andrews, if you washed it four times why
do you stop at four? Why don’t you go to ten? You say it’s
not clean in three; it’s not clean in one. Why do you stop
at four?

‘A. T said at first I don’t think it’s necessary to have all
those tanks myself but they are on the machine and it cuts
the solution down. I don’t know; this carry over on these
chains. When the bottle goes throudh it carries a certain
amount of caustic solution in the second and third tank. By
having all the tanks, by the time you get over to the fresh
water fank, you’ve practically done away with all the caustic.

I think the idea was more or less for that purpose
page 106 } other than to sterilize the bottle any further than
the first tank in order to keep the caustic in the
machine withaut having a great deal of caustic all the time.

Q. You and the management are convinced it’s not cleaned
in one so it’s finally cleaned in two or three or four?

A. 1 said one compartment washers, I’ve used them and
:cihev did about as thorough a job as this four compartment

oes.

Q. In 25 years experience, vou are satisfied that after go-
ing through four, instead of five or ten, that it is ready for
human consumptlon?
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A. Yes.

Q. Then why are thousands and thousands of dollars spent
over there to have those inspectors? Are they out there to
find decomposed snails or worms? What are they doing out
there if they are clean? '

A. Like I said, for extra precaution in case the bottle
should be scuffed or eracked. If he lets a eracked bottle go
around the filler, we try to watch out for anything that might
happen. Sometimes a piece of glass gets chipped off the
bottle. Sometimes the inspector takes that off that the others
might not have seen. If there should be piece on the bottle,
it would probably damage the tube or valve. It’s just an
extra precaution. There 1s more inspection here at this plant
than I have ever seen in any plant before but I think it’s
wonderful to have it just the same.

Q. Would you be willing, Mr. Andrews, to sell
page 107 } that for human consumption after it had been
A washed one time?

A. Well, T have sold them,

Q. All right, that’s all. You have testified that these men
are there, these inspectors, after it’s been washed four times.
I don’t know why you stop at four to see if there’s anything
in the bottles.

A. Anything wrong, ruffled or scuffled or eracked; just an
extra precaution to sce that the bottle is in good condition
before it is filled.

Q. Q. It’s been testified to that a marble would get in there
and that would go through. That would stop the machine?
How about wood? Would that caustic—

A. If it was a wooden clothespin, it wouldn’t come out of
the bottle. These brushes would hang it and cut the machine
off, '

Q. How about rubber?

A. The same thing with rubber.

Q. Wouldn’t eat rubber, would it?

A. No.

Q. Wouldn’t eat rubber. That’s right. You have testified
that this inspector, the first inspector looks at 12 bottles at
one time?

A. They go by in front of a bright light.

Q. And he looks at 12 at one time. That was
page 108 } your testimony, was it?

A. I don’t say, anybody could look at the 12
bottles before they get out of sight that wasn’t blind.

Q. The girl inspects anything in the bottle, is that right?
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A. I said what? )

Q. The girls inspect anything that’s in the bottle. That’s
your testimony is it?

- A. I said looked at the bottles, inspected the empty bottles
to see they were in perfect condition.

Q. Anything that was in the empty bottles.

A. I didn’t say that. I said see if the bottle was in perfect
¢ondition before it is filled.

Q. I-wrote it down.

"~ A. You must have misunderstood me.

Q. After the bottles come out of the tanks, they move along.
Isn’t that in the open space?

A. No, that’s closed in behmd,

Q. Closed in?

A. That’s right.

Q. All right then. After they come through and come out,
where the inspectors are, that’s inr the open?

A. Yes, sir.

Q. Isn’t that open from the top?

A. Yes, sir.
page 109 } Q. Open from the side?
A. Would have to be for you to see the glass.

Q. Would it be possible for a bottle to be placed on that
conveyer as it goes around? It’s open, isn’t it?

A. Sure it’s open.

Q. That’s after it comes out of the cleaner?

A, That’s right.

Q. Now, open from the top, open from the side because the
woman is standing there, isn’t that true?

A, Woman sits there, and looks at it.

Q. That’s right. The woman sits there. Now, you say the
caps are dumped into a bin, is that right?

A. Stainless steel container from the shipping cartons.
They are dumped into this stainless steel container and they
come down through a pipe around six inches.

Q. Does it work along like this when it’s capping? Doesn’t
it work in like this (indicating) as it goes down? Isn’t that
the way it works, the capping of the bottles?

A. The capping goes down on the bottle.

Q. From where the bottle is capped, after it’s mspected
that’s open too, isn’t it?

A. That’s right.

Q. Then 1sn’t it possible for anything to oet in there as if -
comes down? It open?
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A. T don’t think it would hardly be possible.
page 110 } It could be probably, if anyone was to try to put
something in there. Somebody could set a bottle

on there probably. ‘

Q. Somebody could set a hottle on there?

A. Tt wouldn’t hardly he possible that anybody would do
it, I don’t think.

Q. They could do it?

A. These bottles are inspected again after they are sealed.

Q. You had seven people working there last night until
nine o’clock. One of tho=e seven persons could inadvertently
placed a bottle on there?

A. Yes, it could have been done, I guess.

IQ. Do you know how many ecmployees there are in that
plant?

A. About 25 on my payroll, I think, at this time.

Q. And what percentage, it yvou know, of those working in
the plant are women, what percentage are male?

A. About one third.

Q. One third?

A. Women. . ,

Q. You say that women who are inspectors sit there for
half an hour, is that true?

A. That’s right.

Q. What do they do the other half of an hour?

A. They do anything tliat should happen; see anything
dirty around the machine.

Q. Any dirt around the machine?
page 111} A. Anythinz that needs cleaning or probably
the windows cleaning up a little. They do any-
thing that should happen to come at hand.

Q. Any dirt around the machine where they would be clean-
ing the dirt around the machine?

A. We clean the plant before we start and clean after we
stop. However, as to that, there’s always some little tidying
up.

lQ. Some little dirt around the machine, something like
that?

A. T don’t think vou’d see—

Q. They don’t clean that up? That gets in the bottle, is
that right?

A. T don’t think that either, You conld put that—

Q. You said some of the dirt around the machine and this
lady found it in there. I want to know if it wasn’t something
they didn’t clean up.
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A. You could put that up there and turn the bottle up and
ii]; would come out. You wouldn’t have to do any washing for
that.

Q. You have been there 15 months?

A. Yes, sir.

Q. During that time, have you had any mechanical disrup-
tion during the 15 months?

A. No, sir. We run five days a week and I
page 112 } checked the machines on Saturdays.
Q. Never breaks down?

A. T haven’t had a serious breakdown since I have been
there.

Q. And you concede the machine is nine years old at least.
You said they built none since 19392

A. Yes, sir.

Q. They never break down?

A. T think it was overhauled in the meantime. That was
before I came to Newport News but I think it’s been gen-
crally overhauled at one time.

Q. You said here that the machine gets hot and breaks
down. What did you mean by that?

A. T didn’t say that.

. Q. What did you say? I must be very poor in understand-
ing you.

A. T don’t know what you’re getting at. I didn’t say any-
thing about getting hot and bleakmw down.

Q. You didn’t testify that the machine gets hot?

A. We keep those tanks at a certain devlee of temperature.
I don’t know whether that is what you are speaking about;
130 to 150 degrees temperature and caustic solution tanks but
I didn’t say anvthmo about the equipment getting lot and
not running or breakmo down.

Q. Now Mr. Andrews, you have testified here
page 113 } that you have brushes—
A. That’s right.

Q. How often are you required to change those hrushes?

A. Well, we check over them during the day and numbers
of times during the day and we inspect them thoroughly to
see if any are worn or any needs replacing. They are sup-
posed to last about 100 hours.

Q. That would be two weeks?

A. In case anything should happen to one, it throws this
overloader out and then you have to replace the brush before
you can operate.

Q. That’s a nylon brush you say?
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A. That’s right.

Q. And you have to have them there in order to wash the
bottle, is that true?

A. We have one spindle for—one brush for cach bottle.

Q. And you say that in about two weeks time or 100 hours,
which we will say is about two weeks time, you have to change
1hose, is that true?

A. We change them if they show any wear at any time. I
give them a thorough inspection every morning and we look
after them. I have a flashlight and look through them all dur-
ing the day, I'd say a half dozen times a day but in case the
brush comes off, it puts the spindle too low and the spindle

wouldn’t go into the hole where the brush is sup-
page 114 } posed to run and this cut-off cuts off the machine

and you have to put the brush on before you can
operate it.

Q. You say ‘“100 hours.”” You mean the nylon brush wears
out in 100 hours?

A. I.never used them long enough to use them out. We re-
place them when they get worn out.

Q. When you do wear them out, you take them off?

A. When they look like it’s wearing, we take them out.

Q. It wears?

A. Nylon lasts a long time though and you could see the
ones I take off, you couldn’t hardly tell which is a good one
and which is an old one.

Q. That substance, the solution that you spoke of, wouldn’t
decompose or cat up those brushes?

A. No, sir.

Q. The only place, when it wears out, is to go into the bot-
tle, isn’t it?

A. I don’t know what you mean.

Q. You have been 25 years in the business and you testi-
fied here that these brushes wear out every 100 hours.

A. They naturally get a little shorter; not quite as long.
T don’t say the Lristles fall out.

Q. You have to change them and they are not as good as
new? -
A. Yes, sir.
page 115} Q. They have been worn?

Yes.

Q. And that means some of the substance has left them?

A. There’s two strong sprays of water that rinses those
bottles again after they leave these last brushes though.

Q. That’s right. I agree with you there but I'm still say-
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ing that brush wears out and those bristles and the by-pro-
ducts of what is on that brush are there and that’s after it
leaves the caustic solution. Isn’t that true?-

" A. That’s right.

Q. If this worm were in those brushes and with the foree
and water that came out, wouldn’t it be possible for this to
get in the bottle there?

A. No.

Q. From the brush?

- A. No way it could get in the brush in the first place.

Q. Well, I don’t know. You take them out and puf thenr
i every 100 hours. You just said you put them in every 100
hours?

A. We wouldn’t Ieave a brush in anless it was all right. T
don’t have a rinsing tube but I could show it to you readily
enough. You have to take the fube and draw on the end, If
anything is wrong with it, naturally we wouldn’t put it in.

Q. Not if you knew it?

A. We could at least see it.
page 116 { Q. You wouldn’t do it, if you knew 1t We
don’t contend that you mahcmusly did if.

-A. It couldn’t have happened.

Q. You put one in every two weeks but it couldn’t have hayp-
pened?

A. No.

Q. You say that you have never scen a mechanically per-
feet machinte. You still say that, don’t you?

A. I said that T don’t think anything is entirely perfect but
machinery, this particular type of machinery, is more perfect
than human people are,

Q. There has been evidence that Mr. Brown said that “not
to have any fear” if Mrs.—

Myr. Ford: I suggest you mot tell what another witness said.
Court: Let’s hear the question.

Q. I said that there has heen testimony that Mrs. Babb was
told it wouldn’t hurt her to eat anvtlmw that was in the bot-
tle.

Mr. Ford: T suggest that isn’t proper.

Court: What is the question?

Mr. Gordon: The question is, I said that Mrs. Babb testi-
fied that Mr. Brown said anything he sold from that plant i
there, you eould eat.



Newport News Coca-Cola Bottling Co. v. E. Babb 103
Marshall E. Andrews.

Court: That’s not a question.
page 117+ Mr. Gordon: That’s a statement. I’m going to
ask him if he would eat this (indicating). :
Mr. Ford: I object.
Court: I sustain the objection.

Q. You say that after the bottles are washed four times in
four different tanks, they come out and there is an inspector
sitting there. Why did vyou say there was an inspector there?

A. Iust an extra precaution in order if anything should
happen to be wrong. They sit there for hours and don’t even
move, different one. They change them every 30 minutes but
they don’t have anything to do but sit there. They never see.
anything wrong with a bottle unless it should happen to be a
nicked bottle. Some times a bottle would probably break off
over there and cause the bottle to lean a little bit. If they
see it like that—

Q. Are you going to sit there and tell us that you have been
there for 15 months aund you never head of anything in a bot-
tle for 15 months?

A. I never seen a different bottle.

Q. Would you know anything that is going on there today‘?

A. This is the first day 1 have been away from there since
I have been employed.

Q. You know everything that has happened there?

A. Most of it.
page 118 } Q. And a matter as important as this, you nevex
licard about it until today?

A. I never.

Q. Mr. Brown never discussed it with you?

A. No, sir. .

Q. Did you talk it over with anybody before you came over
today?

A. T never discussed anything. I really didn’t think it
amounted to anything after I saw it in the paper.

Q. Did you then ever talk to Mr. Ford, Charles Ford, the
attorney, right here?

A. T talked to him yesterday.

Q. I thought you just testitied you never talked to anybody
alout this case?

Mr. Ford: I object.
Court: The question is all right. He’s got a right to test
the man’s eredibility.
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A. T said up until a few days ago that I hadn’t heard the
case discussed. I didn’t say who I hadn’t talked to since
then.

Q. I asked you if Mr. Brown or anyone had talked to you
about this case before.

A. 1 said until recently. That’s what I said.

- Q. When was the first that Mr, Brown and you discussed
this case?
page 119}  A. I think he said a few days ago ‘‘it seemed
. like we were going to have a lawsuit or some-
thing.”” ‘I probably want you to go down to court’’ or some-
thing like that. Probably two or three days ago.
Q. When did you talk to Mr. Ford?

A. Yesterday afternoon he came by the plant and I went
over the machine and explained to him the operation. As for
talking to him, I didn’t do any more talking than just to ex-
plain how the bottles went through the machine.

Q. You say it is possible that a bottle could be placed on
the conveyer as it is going through?

A. T don’t think it is possible without someone knowing,
that’s employed there, and I don’t think anybody is employed
there would do anything like that.

Q. You don’t think?

A. T am positive.

Q. Not intentionally,

A. They couldn’t do it otherwise. They have to do it in-
tentionally.

Q. Could they do it unconsciously?

A. No, nobody would do that. They wouldn’t have the bot-
tle in there unless they should have to have one there inten-
tionally to do that. That would be the only way they could be
done.

RE-DIRECT EXAMINATION.

page 120 } By Mr. Ford: :

Q. Just one or two questions, Mr. Andrews
please sir. You were asked about whether the caustic soda
would dissolve or eat rubber or wood. You said it would not.
Would the brushes pull it out if it were not stopped up, like
a cotterpin or marble?

A. T said the brushes would hang or pull out and the auto-
matic cut-off would stop the machine and we have to take that
bottle off and take the brush out before we could proceed to
operate any further,
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Q. T believe you said it wouldn’t dissolve a marble. What
would happen if a marble was jammed in there?

A. T have seen the marble. If the brush goes up, the brush
would wedge itself and cut the machine off and you would
have to stop and take the bottle and brush out before you
could operate.

Q. Mr. Gordon asked you about the machine breaking
down, about it being too hot. Did you say anything about the
bottles cracking?

A. T said if one compartment would get a higher tempera-
ture than it should and it might erack a bottle or two and
these inspectors would see it before it went to the filler. It
wouldn’t fill and it would waste the syrup.

Q. That was the subject of your testimony about the ma-
chine being too hot; not that it was breaking down?

A. No.
page 121} Q. Break the bottle if the solution was too hot?
A. That’s right.

RALPH HUTSON,
called as a witness by the defendant, being duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Ford:

. Please state vour name, Mr. Hutson?

. Ralph Hutson.

. When was the first time you ever saw me?

. This morning.

. Where?

. In the hallway.

. What is your position with the Post Exchange?

o

A
Q
A
Q
A
Q. What
A. Civilian manager of the Post Exchange.
Q. Did you give your full name?
A. Ralph Hutson.
Q. How long have you been civilian manager of the Post
Ioxchange?

A. 25 years.

Q. And were vou acting as such in October of last year?

A. I was. . :

Q. In 1947. Do you buy your commodities for sale, includ-
ing Coca-Cola?

A. Yes, sir. ‘

Q. Whom do you buy your Coca-Cola from?
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A. Coca-Cola Bottling Company in Newport
page 122 | News.
Q. How do you dispense it?
A. We have different methods of dispensing. Some of it
is sold through vending machines; some of it over the counter.
Q. But you do sell it thr ough vendmo' machines?
A. That’s correct.
Q. How many vending machines do you have?
A. Between about 12.
Q. Under whose supervision are they?
A. Mine indirectly.
Q. I mean you are in charge?
A. I am in charge.
Q. Do you have or did you have the vending machine in
the Finance Office in October of last year?
A. There was one in the building adjacent to the Finance
Office,
Q. Will you describe the position of that building in refer-
ence to the Finance Office proper?
A. It was a small building, small temporary building di-
agonally across the street from the Finance Office.
Q. About how far would you say?
A. T would guess 30 or 40 yards.
Q. The vending machine was in that building?
A. Yes, sir.
Q. What else was in the building?
A. T don’t recall anything clse in the building
page 123 | except some records.
. Q. Did you keep any Ceca-Colas there beside
what was in the vending machine?
A. T don’t think there was any Coca-Colas stored in there.
Q. Who serviced the vending machine?
A. A man named Lane.
Q- Under your supervision?
‘A. Yes, sir.
Q. Is he an employee of Coca-Cola?
A. No, sir.
Q. He is an employee of the Exchange?
JA. Yes, sir.
Q. How often would he service the machine, mcIudmo the
one in the Finance Office?
A. Once a day usnally,
Q. Where would he get the Coca-Colas?
‘A. From the Exchange Main House. .
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Q. Where is that located? In the rear of the Main Ex-
change Building? That’s inside the Fort?
A. That’ S inside the Fort, yes, sir. i
Q. How often would you buy Coca-Colas and how wag. it
delivered? T
A. lli)ehvexed by the Coca-Cola truck; usually about ‘twice
a wee
Q. How many cases would you get approximately?
A. Twice a week we would get 30 or 40 cases.
page 124} Q. Where would the cases be stored?
A. In the Exchange Warehouse.
Q. Under whose supervision?
A. The warehouseman.
Q. Who would that be?
A
Q

. Mr. Afque.
Is he directly under you?
A. Yes, sir.
Q. Does he have any employces? '
A. No, sir.

How many cases of Coca-Colasiwould be stored in that
warehouse at a time?

A. Timagine the maximum of 60 at one time.

Q. And you would add to that twice a week, as you have
stated ?

A. We replenished our stock twice a week as needed.

Q. Who had access to the warehouse beside Mr. quue?

A. Mr. Afque and two truck drivers.

Q). Including Lane?

A. Ineluding Lane.

Q. You spell that L-A-Y-N-E?¢
- A. L-A-N-E.

Q ‘What’s the name of the other one? .
A. The other ttuck driver is named Chestel
page 125 } Trapp. =

Q.. So under your supervision Mr. quue was
the warchouseman and he had two employees and Trapp who
had access to the warchouse?

A. Yes, sir. o

Q. How did they get the Coca-Colas to the several vending
machines in the area?

A. With an Exchange truck.

‘Q. Your truck?

- A. Yes, sir.
Q. Who serviced this particular machine, Lane or Trapp?
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A. Lane.
Q. Did he have a helper or not?
A. No, sir.

Q. So he serviced a machine, would leave the truck out-
side unattended?
A. That’s right.

Mr. Gordon: No question.

ELIJAH LANE,
called as a witness by the defendant, being duly sworn, tes-
tified as follows:

DIRECT EXAMINATION.

By Mr. Ford:
Q. Your name is Elijah Lane?
A. Yes, sir. .

Mr. Ford: Try to talk to the jury, if you will, Lane.

Q. How old are you?
A. 42.
page 126 } Q. Last October, where were you employed?

A. P-X on Fort Monroe.

Q. Where?

A. Post Exchange, Fort Monroe.

Q. What were your duties?

A. I was serving the Coca-Cola machines and delivering
groceries. I serviced the Coca-Cola in the morning and de-
livered groceries in the evening.

Q. How many Coca-Cola machines—you mean vending
machines? .

A. Yes, sir.

Q. Coca-Cola vending machines did you serve?

A. 12 of them.

Q. How often did you serve them?

A. Once a day, every morning.

Q. Where did you get the Coca-Cola from, the cases with
which to serve the vending machine?

A. From the warehouse.

Q. Did anybody let you in the warchouse or did you have
aceess to it?

A. They always open the warchouse in the morning and I
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load up and go out and serve them and bring the empties
back.

Q. Someone would open the warehouse in the morning?

A. Yes, sir.

Q. And you would go out and service the ma-

page 127 } chines?

A. Yes, sir.
Did you have a helper?
. No, sir. '
You got the Coca-Colas in the morning?
. Yes, sir.
When did it close?
. 5:30 in the evening.
Anybody in there all day?
Yes.
Who was there?
Atkiss,
‘Who else?
. That’s all.
How about Trapp?
. No, sir, he wasn’t there at that time.
Did he serve machines like you did?
. No, sir.
Did you have a helper or not?
. No, sir, I didn’t have no helper.

Q. When you loaded up the truck and served the machine,
how did you serve them? Did you go around the different
places—

A. Yes, sir.

Q. Who took carc of the truck while you served the ma-
chine?

POFOFOFOFOFOFOFORD

A. T just parked the truck and take the Cokes
page 128 } off and bring the empties back.
Q. How long did it take you, as a rule?
A. I start at nine in the morning and be through about 11.
Q. How many Coca-Cola bottles would be in the average
machine say in the Finance machine?
A. It holds 108.
Q. How long did it take you to service them?
A. Five or ten minutes.
Q. Depending on the number of bottles, I presume?
A. T had to go around to the different buildings and I—

Q. After you served, after youn filled it up—
A. Yes.
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Q. You would go around te the different buildings and
pick up your empties?

A. Yes.

Q. How long did it take?

A. Ten or 15 minutes. There are about three buildings
there I go to.

Q. The vending machme was loeated where, with refer-
ence to the Finance Office?

A. In the Finance Office, in the little building behind the—

Q. Were there any Coea-Cola bettles kept there for serv-

icing? Did you take them all off the truck?
page 129t A, Al oﬁ the truck. Never left any
Q. Never left any there?

A. Not outside. Always put them there.

Q. And you were serving this machine last October?

A. Yes, sir.

CROSS EXAMINATION.

. By Mr. Gordon: ’
Q. How long have you been workimg there?
A. T started to serve the Coke machines—

Q. How long with the Government there?
A. In ’47, 1 believe 1t was.

R. M. BROWN,
called as a witness by the defendant, in his own behalf, being
duly sworn, testified as follows:

" DIRECT EXAMINATION.

By Mr. Ford:

Q. Mr. Brown, you have testified before as an adverse
witness and you are President of the Newport News Bottling
Company %

A. Yes, sir.

Q. And how long have you been president of that com-
pany, or predecessor of the company?

A. Since 1914.

Q. And you are—

A. T was Secretary and Treasurer for three or four years
and then I have been president ever since. Maybe 30 years,
I have been president of the company.
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Q. You are the beneficial owner of the com-
page 130 } pany?
A. Yes, sir. e

Q. And you have been in that business for more thaﬁ 30 .
rears?
? A. Tt isn’t a part of the Coca-Cola. We are not a palt
or branch of the Coca-Cola Company. We are an independent
concern doing business in this territory under a contract fran-
chise with the Coca-Cola Company.

Q. That’s really the beneficial owner, R. M. Brown, owns
the Coca-Cola?
Yes.
For a great many years?
Yes.
Your plant is located where?
. 32nd Street and Huntington Avenue.
When was it built? )
It was built in—it was completed in 1941.
When was the machinery that is in there now installed?
. 1941.
Does that include the Meyer Washer?
. Yes.
‘What model is that?
. Well, it’s known as a five compartment, 12 bottle wxdo
Did you 111\ ent that or did you buy it?

A. We bought that.

page 131 } Q. From flis manufacturer?
’ A. George G. Meyer Company.

Q. Will you state whether or not that is a standard, ac-
cepted model washer in use in the bottling business? '

A. Yes, they are the largest manufacturers of boltle
washers in the world.

Q. Is there any, so far as you know, any bottle washer
manufactured today that is an improvement on this one? .

A. No, there is none.

Q. Approximately what did that washer cost?

A. T think at the time we bought it, which was 1939, we
kept the bottle washer in the bulldmg in the back. .

Q. What did it cost?

A. About $18,000.00 at the time. It would cost almost
twice as much now. . )

Q. I imagine. The other equipment, the syruper, the
gravity system that serves the syruper I’m trying to say, is
that a modern invention or modern installed machine?-

@>@>$>@P@>¢?@?
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. A. Yes, that is the best equipment available for handling
of syrup for the simple reason that the syrup is not exposed.
After it’s put in these stainless steel drums from the Coca-
Cola factory in Baltimore, it’s not exposed any more until a

-person drinks it.

~ Q. Previously they had used a pump?

_ A. Yes, we have a system in our syrup room
page 132 } which is on the second floor that provides for

the attaching of hose equipment to the barrels.

- Q. I don’t want to repeat what Mr.—your manager said
unless he left out something. We don’t want to go over that
any more unless there is something you want to supplement.

A. And that is the only equipment that I know of that does
function in just that way. In other words, it keeps the syrup
from going into a jar and being exposed to the room.

Q. Now, your syruper, is there a name for that?

A. That’s—

Q. Model patent?

. A, Forty spout—what’s known as a forty spout, low pres-
sure unit. The syruper has, I think 30 or 24 spouts and the
water side, that puts the carbonated water in, has forty
spouts. See, the syrup runs a little faster than the water
side because—

Q. I want you to state to the jury, with reference to the
general usage, what standing does that syruper and your
filter, and your waterer, have in the trade? What type of
machinery is it?

A. It’s the best machinery that’s available.

Q. Have you inspected any other plants throughout the
country? .

A. Yes.
Q. In the last year or so?
page 133 } A. Yes.
Q. Will you state whether or not yours, in your
opinion, compares favorably with any you know of?
“A. Compares favorably with the very best one. There is
nothing better than the equipment we have.
Q. Now, your help that you have. Are they not trained
in your plant or gotten trained from other plants?
_ A, Well, some of them probably worked in other plants. Our
plant superintendent, Mr. Andrews, came from the Crass or-
ganization.
.. Q. What kind of organization is that? :
A. It’s a very large organization. They own 30 plants
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throughout Virginia, Maryland, Pennsylvania and Ohio.

Q. And he came to you as an experienced plant superin-
iendent?

A. Yes.

Q. In your opinion, is he?

A. Yes, sir, he is very, very good.

Q. Do you know anything, of your own knowledge, of the
vceurrence here, which is the subject matter of this suit,
prior to the time you had a telephone call?

A. I didn’t understand that.

Q. Do you know anything about this particular bottle which
is the subject matter of this suit prior to the time that you

had a telephone call, according to the testimony?
page 134 } A. No, I did not.
Q. Did you receive a telephone call from Mrs.
Babb?

A. Yes.

Q. Will you please state the substance of the—

A. On the afternoon of October 10, I received a telephone
call from Mrs. Babb.

Q. Had you known her before?

A. Never heard of her. She said she had drunk a Coca-
Cola, gotten a Coca-Cola with some foreign substance in it
and she was—had been made nauseated. T said, ‘“I’ll send
somebody down to see what the trouble is’’. I sent one of
our men down. I sent the salesman who worked this terri-
tory down here. He’s not a truck driver. He does’ drive
the truck but he’s a college graduate and his job is salesman,
truck salesman.

Q. Little more than a truck driver?

A. Oh, yes.

Q. You sent him down as your representative?

A. T did.

Q. Did he report back to you?

A. Yes.

Q. Did you, after that time, talk with Mrs. Babb at any
time?

A. Yes, she called me up the following morning, Saturday

morning, I think.
page 135} Q. Yes.

A. And said that she had to sece a doctor and
that she was terribly upset and so forth; and that she had em-
ployed a lawyer. She went into detail about how upset she was
and how nervous she was and her stomach was terribly upset
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and I told her that if mry stomach was upset to that extent, I
would try some beourbon in & Coca-Cola to settle it.

Q. Did you tell her to do that?

A. No, I said I would do it if my stomach was upset. 1f
I was in that condition, I’d take some bourbor in a Coca-
Cola.

Q. Did you tell her to go take a couple of shots of bouwrbon
and forget it?

A. No, I didn’t use that languag

Q. Have you seen her since?

A. No.

Q. You have seen Mrs. Kelly?

A. Yes.

Q. As somebody has testlﬁed I forget who is was; and
have you talked with Mr.—

A. Holt.

Q. Yes, the head of the Finance Office.

A. Holbroek.

Mr. Gordon: I object to this.
Mr. Ford: You brought it all ouf.
Mr. Gordon: You did. I didn’t.
page 136} Court: The question is all right. .

Q. How did you find out the names of the people who nright
give you some information as to what actually occurred?

A. When we were notified we were going to be sued—

Q. You listen to my question. Who told you the names of
the people?

A. Mr. Holbrook.

Q. Did you talk to him?

A. Yes.

Q. For what purpose?

A. To find out what happered at the time she drank the
Coca-Cola.
© Q. Whom did you talk to, if you recall by name?

A. T talked to Mrs. Kelly.

Q. She was one of the employees?

A. She was supervisor in the office. 1 falked to all that
Mr. Holbrook gave me their names, people who were there
at the time.

Q. Talk to My. Toulsom?

A. Yes, talked to Mr. Toulson.

Q. And your purpose was what?
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A. To find out what it was all about.
Q. Did you ever make any statement to Mrs. Kelly or any-
body else that would lead- Mrs. Babb or anybody else to
understand that you had made any offer to Mrs.
pa«e 137 } Babb to settle this .case?
A. Absolutely not.
Have you made her any offer?
No. N
Or anybody else? L
No. . :
For her? To her counsel? P
. No. : - :
Or anybody else?
. No.

OPOFOFO.

CROSS EXAMINATION.

By Mr. Gordon:

Q. Since you have introduced the faet that he has talked
to me, I think I'll-be permitted to question him about our
conv ersatlon .:,!f.

~ Court: Al right, sir.

Q. Mr. Brown, you have testified here about an offer. of
settlement. Do you recall that on the day—in the first week
after this happened, after I wrote to you, that you asked me
to come to your office? -

Al Mav—

Mr. Ford: You answer the question.
A. What was the question.
Q. The question is, after I wrote to you, I don’t reeall
. whether I called you or you called me but I know it was at
yvour invitation that I ecame to your office and
page 138 } talked to you. Do you recall that time?
A. Yes, but it wasn’t—I didn’t invite you* 4o
come to my office, that is give you a direet invitation.
Q. I didn’t have an appointment with you?
A. T said I would suggest that you come to our plant and
sce how we bottle Coca-Cola, how we operate.
Q. Mr. Brown, you told me to come to see how you bottle
Coca Cola?
A. That’s right, to show you how we operate.
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Q. Well, I misunderstood you.
A. Badly.
Q. I came to your office anyway?
A. You did. No doubt about that.
Q. You and I talked this case over?
A. You did most of the talking.
Q. Didn’t you tell me that no other attorney would bring
suit against you? :

Mr. Ford: You let Mrs. Kelly testify that she ought to
take whatever offer was made. That’s the only reason I
made the statement.

Court: He suggested but one of the witnesses made that
statement.
~Ford: That’s the only reason I made that in rebuttal.

Court: This is an action brought by this plaintiff against
the Newport News Bottling Company for damages that this

lady alleges she received. Anything that’s perti-
page 139 } nent to that case is proper evidence but any con-

versation between you gentlemen, I don’t think
that has any connection unless it is to contradict something
that he said. You got a right to do that.

Q. Now, do you recall, Mr. Brown when it was that I talked

to you?

. A. I don’t know what date it was.

- Q. And then your invitation to me to come to see you then
was to view your plant?

A. T said that I didn’t invite you to come to see me.

Q. T must have been the uninvited guest.

A. You went out in quite a storm.

Q. Now, I intend to put on evidence to contradict you and
you are telling this jury that in the conversation with Mrs.
Babb on Saturday morning that she told you she had already
employed counsel?

A. That’s right, she said that she had already seen the
lawyer.

Q. On Saturday?

A. Saturday morning.

Q. You are sure of that?

A. I know it.

Q. Now, you have testified here as to the syruper, as you
call it, and then you testified, I bLelieve, as to the filter or as
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to the machine that you use to filter the water,
page 140 } is that right? What do you call the machine
that the water goes through?

A. At what stage?

Q. When you get the water, you filter it don’t you?

A. Yes, it comes in, city water comes in through four inch
pipes and it’s filtered through sand and gravel filter and
treated through hydrocarbon filter which is activated earbon
and then it goes through this paper disc filter.

Q. When was that process purchased or installed in your
plant?

A. At the same time we started operating in the new build-
ing which is in 1941. -

Q. Is that a 1939 model too?

A. Well, there is no particular model. It’s not designated
by any particular model. There’s nothing unusual about a
sand and gravel filter. It’s the same system that the city
uses but the hydrocarbon filter has activated carbon in it.
That purifies the water; takes out any odor that might be in
the water and that was new equipment put in at the same
time that the bottle washer and the filters, crowner and the
rest of the equipment was. The reason for the delay from
1939 to 1941 was it took two years and a half to complete
the building and we had to hold the machinery until the new
plant was ready for occupancy.

Q. Have you visited many other plants re-
page 141 } recently, Mr. Brown?

A. Well, I have been—I was in the plant in
Atlantie City on the 8th or 9th of March.

Q. What type of machine do they have in there?

A. Same type we do.

Q. Do you know when that was installed?

A. No, I don’t.

Q. When I first asked you today what your position was,
vou said manager and now you have testified you are presi-
dent? ) .

A. Both.

Q. You are both manager and president?

A. And majority stockholder.

Q. Is the salesman and truck driver you spoke of, what
did you say his name was?

A. Rouse.

Q. Is Mr. Rouse here today?

A. He is.
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" . And you expect to put him on as a witness?
~ A. You might-ask my lawyer about that.

E. P. ROUSE, )
called as a witness by the defendant, being duly sworn, testi-
fied as follows:

DIRECT EXAMINATION.

By Mr. Ford:
Q. What is your name
A. Rouse.
Q What are your initials ?

A.E P.
‘ Q. Where do you work?
page 142} A. Coca-Cola Bottling Company.
Q. How long have you been working for them?

A. Almost 16 years.

Q. You live in Newport News?

A. Yes, sir.

Q. Where did you come from?

A. North Carolina. :

Q. And yvou have been here 16 years working f01 Mr. Brown
of Coca-Cola Bottling Company ¢ :

A. Yes.

Q. What was your duties? '

A. T was with Coca-Cola Bottling Companv

Q. What were your duties?

A. T was salesman.

Q. In what ferritory?

A. In the part of Hampton, Phoebus, and Fort Monroc.

Q. Did you sell Fort Monroe Post Exchange?

A. Yes, sir.

Q. About how often a2 week did you sell them?

A. Twiee a week.

Q. How many Coca-Colas, cases, would you sell them =
week ?

A. At the warehouse they get about 30 to 50 cases per

weeks.
page 143} Q. Where else would: you sell them?’
A. There were several. There was a Post Ex-

change, Grocery and several branches.

Q. But at the warehouse, do you know what they did with
the Coca-Cola of your own knowledge?
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A. Yes, sir, they distributed them to these vending ma-
chines.

Q. You delivered 50 or 60 cases twice a week at the ware-
house? ol

A. Yes. '

Q. After that time, did you have any control over the Coca-
Cola at all?

A. No, sir.

Q. You sold and delivered to the Post Exchange?

A. That was the end, as far as I was concerned.

Q. Anybody else in the Coca-Cola Company have any con-

trol of it?

) . Not that I know.

Have anything to do with the vending machine?
No, sir. :
Anvthmw with the servicing of it? .

. No, sir. o A

Fll]ah Lane in your employ? :

. No, sir.

Mr. Lane in your employ? Is he employed by you?
- A. No, sir.

page 144 } Q. Did you come down to see Mrs. Babb last

October as a result of any conversation with Mr.

@b»-.cb»@?»@b»

Brown?

A. Yes, sir.

Q. Did you have a conversation with her?

A. Yes, sir.

Q. Did she tell you what happened?

A. Yes, sir.

Q. W hat did she say! '

A. She told me had goften the bottle and in drinking the
contents, she became very ill.

Q. Did vou make any suggestion or she make any sugges-
tion about hospitalization ?

A. T asked her if she had to have any medical attention.
She bad not had. T asked her how she was feeling. She said
she was feeling better at that time. o

Q. Did she say anything about the contents?

- A. Inasmuch as she would like to have it examined, she
said she would like to keep it and have it analyzed.

Q. Have you gotten any part of the analvs1s as far as you
know?

A. No, sir.’
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By Mr. Gordon:
Q. Mr. Rouse, as best as you can tell, does this ook like
the partially decomposed— : ,
page 145} A. I have no idea. I couldn’t say.
Q. You looked at it when you were there?

A. I looked at the bottle, yes, sir.

Q. And you saw a substance in the bottle?

A. T couldn’t tell what was in there. On the afternoon I
went down there, it was late in the afternoon in the midst of
a terrific rainstorm and it was not any too light where I
looked at it and I could not tell what was in the bottle

Q. Could you tell whether there was some foreign substance
in there?

A. Tt looked like something a little bit thick but it did not
look like that, sir. ‘

Q. Your posmon is salesman and you are a college grad-
uate and he let you handle some of the outside work in refer-
ence to this?

A. T am a salesman of the Coca-Cola Bottling Company.

Q. And he trusted you in a matter like that?

A. Yes, sir.

Q. Do you generally get these calls or did he give you one
like this before?

A. Never had one befoxe

Q. Exactly like that?

A. None whatsoever like this.

Mr. Ford: We rest.
Mr. Gordon: No rebuttal.

page 146} Mr. Ford: I want to move to strike the evi-

dence of the plaintiff in this case on the grounds
that it does not measure, it does not prove ne0110'ence against
the defendant company which is required under the law. This
case was tried under the theory of, I presume whether I pre-
sume right or not, of inferred negligence or res ipsa loquitur.
The degree of proof of due care, we think has been proved
not only by a preponderance of the evidence but almost be-
yound a reasonable doubt, such that this court ought not to -
submit it to a jury; that the presumption of negligence or the
inference of negligence has heen rehutted hy thn teqtlmonv of
the witnesses as to the high degree of care and the practical
improbability and practlcal 1mpoqsﬂ)lhtv of the foreign sub-
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stance that is alleged to have been in the plaintiff’s drink, to
have been bottled by the defendant or any of its employees
and for that reason there’s nothing to go to the jury to con-
sider as to the negligence of the defendant.

Counsel then proceeded to argue the motion.

Court: Motion overruled.

Mr. Ford: Exception. I would hke for your Honor to
direct a view of the plant. Although Mr. Andrews has indi-
cated the processes, I think the importance of this case war-
rants an inspection of that plant, a view of the plant by this
jury. I know it would take some time, probably an hour or
more bul we have delays in this court and other courts that

are less important that that. The importance of
page 147 } this case to the plaintiff and this defendant is

such, that I think your Honor ought to direct a
view of the plant of this defendant.

Court: The purpose of the view would be to understand
the process. The purpose of the view would be a demonstra-
tion of this and I don’t think you ean do that. That would be
taking evidence and you can’t faken any evidence unless it
taken in this court.

Mr. Ford: I don’t think—

Court: T have permitted the plant engineer to testify and
produce sketches and pictures and I thmk that s all that is
necessary. I overrule the motion.

Mr. Ford: Exception.

At this time, the jury was excused until tomorrow, Satur-
day, May 1, 1948, at 10:00 a. m,

page 148 } INSTRUCTIONS.
Plaintiff’s Instruction No. 1 (granted).

The Court instructs the jury that if they find from the
evidence that the defendant, Coca-Cola Bottling Works of
Newport News, Virginia, Incor porated, manufactured or bot-
tled and placed upon the market the bottle of beverage called
(loca-Cola in question in this case, for human consumptlon,
and that the plaintiﬁ', Elaine M. Babb, purchased said bottle
of beverage in due course of trade, and that as a result of
the neghoence of the Coca-Cola Botthno Works of Newport
News, Incorporated, the said bottle of Coca-Cola so pur-
chased contained forewn substance, and plaintiff was thereby
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damaged, it is your dui;y to return a verdict for the plaintiff,
unless you further believe that the plaintiff was guilty of
eontributory negligence.

Mr. Ford: I object to any instructions being given on the
part of the plaintiff that would permit a finding, on the
grounds that I principally stated in my motion to strike the
evidence, if your Honor please. Without waiving that, 1
specifically objeet to Number 1 offered by the plaintiff for-
the reason that the evidence does not show that the bottle of
Coca-Cola was in the possession of the defendant company
after it left the plant or rather after it was delivered to the
Post Exchange and that there was reasonable opportunity for
tampering with the bottle after it left the Coca-Cola plant or
after it was delivered to the Post Exchange. Therefore,

there can be no inference upon which to base an
page 149 | instruction which this instruction does; and fur-

ther that the evidence shows that the defendant
has fulfilled ‘its duty of a high degree of care and that there
isn’t any issue to-go to the jury and no finding could be based
as set out in Instruction No. 1. ' :

Court: All right, sir. I overrule the objection and note
your exception for the reasons stated.

Plaintiff's Instruction No. 2 (granted).

““The Court instructs the jury that they may infer negli-
gence from the fact that foreign substance was found in the
bottle, and the law does not require the plaintiff to show the
particular dereliction.”’

Mr. Ford: We object fo this instruction for the reasons
assigned to Instruction No. 1 where it is applicable; that is
that the continuity of possession was broken. Apprehending
that the instruction will be given in this case, I suggest that
an amendment be made as follows, following the end of the
sentence after the word ‘‘dereliction.’’

*‘The court instructs the jury that such inference of negli- _
gence may be overcome by evidence, if any, on the part of the
defendant, showing that it had exercised a high degree of
care, which is the measure of its duty toward the plaintiff.””
I think if this instruction is going to be given, that that addi-
tional amendment ought to be made.

Court: I’ll grant the instruction as presented
page 150 } and note your exception. I imagine you have that
feature of the case covered in your instructions.
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. -“The Court instruets the jury that this is a case against
the defendant, Coca-Cola Bottling Company, based upon the
alleged neghoence of that company in permitting its .em-
plovees negligently to allow a foreign substance.to enter-a
bottle of Coca~Cola, a part of which was drunk by. the plain:
tiff.

" “The Court further instructs vou that the burden rests
upon the plaintiff to prove the alleged negligence of the com-
pany and its employees by a preponderance of the evidence.
You cannot find a verdict based upon surmise, conjecture or
guess or upon anvthing except the preponderance of the evi-
dence. If vou find, therefor e, that the plaintiff has failed to
carry the burden of proving such negligence by a preponder-
ance of the evidence, it will be your duty to find your verdict
for the defendant.” N

Defendant’s Instruction No. ‘‘B’’ (granted).

“The Court instr ucts the jury that while the defendant
owed the duty to exercise a high deoxee of care in the bottling
and preparation of its pr oduct nevertheless, the Court fur-
there instructs you that the defendant company is not an in-
surer or guarantor of the purity -of its product. This action
is based upon the alleged negligence of the defendant. There-
fore, before the plaintiff can recover anything in this actlon,

slie must prove by a preponderance of the evi-
page 151 } dence that the foreign substance entered into the

bottle in question before it left the custody of the
defendant and further that the defendant failed to exercise
that degree of care in hottling, and preparing an inspection
of its product, and that such failure, if any, was the proxi-
mate cause of the injury complained of and that actual dam-
ages resulted to the plaintiff.

Defendant’s Instruction No. ““C’? (granted).

“The Court instructs the jury that before the plaintiff can
recover in this case, she must show by a preponderance of the
evidence:

“First, that the.forcign substance mentioned was in fact
bottled in the Coca-Cola at the defendant’s plant.

‘Second, that even if it was so bottled, the defendant com-
pany was guilty of negligence in permitting it to be done.
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“Third, that such negligence, if shown, was the sole ap-
proximate cause of the plaintiff’s injury, if any.

“Fourth, that the plaintiff was in fact injured as a result
thereof. :

“Five, that even then, the plaintiff is not entitled to re-
cover, under the law, if she, herself, was negligent in failing
to discover the presence of the foreign substance.” '

Mr. Gordon: I object to ¢“C?”’. There’s no duty upon her,
your Honor, to, ne duty upon her.

Defendant’s Instruction No. “‘G’’ (granied).

page 152 }  “‘The Court instructs the jury that the burden
is upon the plaintiff to prove by a preponderance
of the evidence that the foreign substance was in the bottle of
the Coca-Cola when it left the custody of the defendant bot-
tling company. You have a right to consider that the bottle
in question was stored and handled hy the Post Exchange
people, was handled by the delivery boy of the Finance Office,
and was handled opened by the person who carried the bottle
in from the vending machine to the plaintiff and to consider
all the other facts and circumstances and evidence in de-
termining whether or not the defendant was negligent.
“Therefore, if, after hearing all the evidence, you are not
satisfied from a preponderance of the evidence, or you are
in doubt as to whether the foreign substance was in the bottle
when the same left the custody of the defendant company;
or if it appears to the jury that it was equally as probable
that the foreign substance was not in the bottle when the de-
fendant gave up control of the same to the Post Exchange
and its employees, as that it was in the said bottle, then it is
your (’l}lty to find your verdict for the defendant bottling com-
pany.

Defendant’s Instruction No. ““H’’ (granted).

““The Court instructs the jury that even though you may
believe from the evidence that a foreign substance was bottled
in the defendant’s plant, and even if you further believe that

the defendant was negligent in doing so, under the
page 153 } other instructions of the Court, yet, if the jury
shall further believe from the evidence that the
plaintiff, on her own part, by the exercise of reasonablé care,
should have discovered the foreign substance in the bottle, and
thereby avoided injury to herself, and that she did not exer-
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cise such care, then she is not entltled'té recover any dam-
ages in this case, and you shall find your verdict for the de-
iendant. ”

Defendant’s Instruction No. ““1”’ (granted).

“The Court instructs the jury that even if you find find
the foreign substance complained of was bottled at the de-
fendant’s plant, and later eonsumed in whole or in part by
the plaintiff, and even if you should further find that she was
injured ther eby, without negligence or fault on her part; yet,
if upon the whole case, the ewdence does not satisfy the jury
by a preponderance of the evidence that the defendant did
not exereise a high degree of care in the bottling and prepara-
tion and inspection of its produets, but if the jury shall find,
on the other hand, that the defendant did exercise such high
degree of care, then it has discharged its full duty, under the
law, and the plaintiff cannot recover damages from the de-
fendant.”’

Defendant’s Instruction No. ““F’’ (refused).

“The Court instructs the jury that while you may reason-
ably infer negligence from the fact that the foreign substance
was found in the bottle, as set forth in instruction number 2,

nevertheless, you are further instructed that the
page 154 } mere presence of the foreign substance in the

bottle will not of itself alone sustain a recovery
by the plaintiff, if vou further find, after hearing all the evi-
dence, that the boftling company did exercise that high de-
gree of care required of it in the bottling, preparation and
inspection of its product, in which event your verdict should
be for the defendant bottling company.

Mr. Ford: We except.
page 155 } JUDGE’S CERTIFICATE.

I, Frank A. Kearney, Judge of the Circnit Court of Eliza-
beth Clts County, Virginia, who presided over the foregoing
trial in the case of Elaine Babb v, Coca-Cola Bottling Works
of Newport News, tried in said Court at Hampton, VII‘O‘lnla,
on the 30th of April and 1st of May, 1948, do certify that the
foregoing is a true and correct copy and report of the evi-
dence, towethel with the motions, objections and exceptions
on the palt of the respective parties, and the action of the
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Court in respect thereto, and all other incidents of the First
and Second Day of said trial en April 30 and May 1, 1948,
as therein set forth.

I do further certify that the attorney for the Plaintiff had
reasonable notice, in writing, given by counsel for the de-
fendant, of the time and place when the foregoing record of
the testimony, exceptions, and other incidents of the trial
would be tendered and presented to the undersigned for sig-
nature and aunthentication, and that the said report was pre-
sented to me on the 28th day of January, 1949, within less
than 60 days after the entry of final judgment in the said -
cause. ,

(tiven under my hand this 5th day of February, 1949.

FRANK A. KEARNEY,
- Judge of the Circuit Court of Elizabeth
‘ City County, Virginia.

page 156 § Virginia:
In the Circuit Court of Elizabeth City-County.
Elaine Babb, Plaintiff,

. v. )
The Newport News Coca-Cola Bettling Company, Incorpo-
rated, Defendant.

NOTICE OF APPEAL.

To: Charles H. Gordon
Counsel for Plaintiff

Please take notice that en the 27 day of January, 1949, at
ten o’clock A. M., or as soon thereafter as I may be heard at
the Conrt House, Hampton, Virginia, the undersigned will
present to the Honorable Frank Kearney, Judge of the Cir-
cuit Court of Elizabeth City County, Virginia, who presided
at the trial of the above mentioned case, in said Court, =
stenographic report of the testimony, instructions given and
refused, exceptions, oviginal exhibits for initialing and identi-
fication, and other incidents in the trial of the above stvled
case, to be authenficated and verified by the said Judge.

Also, that the undersigned will, at the same time and place,
request the Clerk of the said Court to deliver to counsel for
the defendant a transcript of the record in the said case, all
for the purpose of presenting the same to the Supreme Court



Newport News Coca-Cola Bottling Co. v. E. Babb 127

of Appeals of Virginia, together with a petition for writ of
error and supersedeas therein.
Giveu under my hand this 25th day of January, 1949.

CHARLES E. FORD
Counsel for Defendant.

Service of the within notice is hereby accepted this 25 day
of January, 1949.

page 157 } CHARLES H. GORDON
Counsel for Plaintiff

page 138 } I, R. E. Wilson, Clerk of the Circuit Court of
' Elizabeth City County, Virginia, do hereby cer-
tifv that the foregoing is a perfect transcript of the record
of the notice of motion for judgment heretofore pending in
the Court between Elaine Babb, plaintiff, and Coca-Cola Bot-
tling Works of Newport News, Va., Incorporated, defend-
ants, as the same now appears from the original papers and
records on file in my office.

I further certify that the notice required by law to be given
by the appellant to appellee, upon application made to me
for a tramseript of the record has been duly given; is filed
among the original papers in this office and is copied in this
record. .

I further certify that a suspending and supersedeas bond
in the penalty of Thirty-five hundred dollars ($3,500.00), with
approved security, conditioned according to law, was entered
into as required by order of Court.

Given under my hand this 24th day of January, 1949.

R. E. WILSON,
Clerk of Circuit Court of Elizabeth City
County, Virginia
By S. M. GIBSON
Deputy Clerk.

A Copv—Teste:
M. B. WATTS, C. C.
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