RULE 5 :12-BRIEFS
§~. Form and Contents of Appellant's Brief.

The opening brief of appellant shall
con tam:
. ~a) A su1?je~t .index and table of citations with cases alphabetically arranged. The
citation of Virgm1a cases shall be to the official Virginia Reports and in addition
may refer to ?thcr reports containing such cases.
·
·
(p) A bnef statement of the matedal proceedings in the lower court the errors
assigned, and the questions involved in the appeal.
'
(c) A clear and concise st.atement of. the facts, with references to the pages of
the prmted record when th~re 1s any poss1b1hty that the other side may question the
statement. "\Vhen the facts are in dispute the brief shall so state.
(cl) With respect to each assigntmmt of error relied on, the principles of law. the
argument and the authorities shall be stated in one place and not scattered through
the brief.
( e) The signature of at least one attorney practicing in this Court. and his address.
§2. Form ~nd <;ontents of Appelle<:'s ~rief. 1:'he brief for the appellee shall contain:
. (a) i\..su~J~ct mdex and table of c1tatio7:1s :W!th cases alphabetically arranged. Citations of V 1rgm1a cases. 1:1ust refer to the V1rg1ma Reports and, in addition, may refer
to other reports contammg such cases.
(b) A statement of the case and of the points involved. if the appelle~ disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at leas.t one attorney practicing in this Court. giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§ll-. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant. the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of print<id copi~s under Rule 5 :2. the
clerk shall forthwith mark the :filing date on each copy and transmit three copies of
the printed record to each coun&el of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) If tlJ# petition for appeal is adopted as the opening brief, the brief of the appell€e shall be filed in the clerk's office withln thirty-five days after the date the printed
copies of the record. or the substituted copies allowed under Rule 5 :2. are filed in the
clerk's office. If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed in the clerk's office within thirty-five days after the date printed copies
of the record, or the substituted copies allowed under Rule 5 :2, are filed in the clerk's
office, and the brief of the appellee shall be filed in the clerk's office within thirty-five
days after the opening brief of the appellant is filed in the clerk's office.
(b) Within fourteen days after the brief of the appellee is filed in the clerk's
office, the appeliant may file a reply brief in the clerk's office. The case will be called
at a session of the Court commencing after the expiration of said fourteen days unless
counsel agree that it be called at a session of the Court commencing at an earlier time;
provided, however, that a criminal case may be called at the next session if the Commonwealth's brief is filed at least fourteen days prior to the calling of the case, in which
event the reply brief for the appellant shall be filed not later than the day before the
case is called. This paragraph does not extend the time allowed by paragraph (a)
above for the filing of the appellant's brief.
(c) With the consent of the Chief Justice or the Court, counsel for opposing
parties may file with the clerk a written stipulation changing the time for filing briefs
in any case; provided. however, that ail briefs must be filed not later than the day
before such case is to be heard.
~5. Number of Copies. Twenty-five copies of each brief shall be :filed with the
clerk of the Court. and at least three cof)ies mailed or delivered to opposing counsel on
or before the clay on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printer! record. and shall be printed in type not
Jess in size, as to height and width, than the type in which the record is printed. The
record number of the case and the names and addresses of counsel submitting the brief
shall be printed 011 the front cover.
~7. Effect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of thi,. rule. the Court will not hear"oral argument. If one party has
but the other has not filed such a brief. the party in default will not be heard orally.

IN THE

Supreme Court of Appeals of Virginia
.AT RICHMOND

Record No. 4685
VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of .Appeals B-qilding in the City of Richmond on Thursday the 20th day of December, 1956.
GERALD DARWIN BURKS, .AN INFANT, ETC.,
Plaintiff in Error,

against
.ANNABELLE WEBB, ADMX., ETC.,

Defendant in Error.

From the Circuit Court of Alleghany County.

Upon the petition of Gerald Darwin Burks, an infant who·
sues by his guardian ad litem, George .A. Revercomb, Jr., a
writ of error and supersedeas is awarded him by one of the
Justices of the Supreme Court of .Appeals on December 17,
1956, to a judgment rendered by the Circuit Court of .Alleghany County on the 20th day of July, 1956, in a certain motion for judgment then therein depending wherein .Annabelle
Webb, .Administratrix and personal representative of James
Edward Webb, was·plaintiff and the petitioner was defendant; no bond being required.
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The defendant, Gerald Darwin Burks, will rely upon the
following grounds of defense in this case:

*

*

*
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#

(6) The defendant alleges and will prove that the said
James Edward Webb, before and while attempting to cross
· Monroe Street, saw or by the exercise of ordinary
page 7 ~ care could and should have seen said approaching
·
automobile which the defendant was operating, or
the headlights on said automobile; that the said James Edward Webb was guilty of negligence in attempting to cross
Monroe Street in the path of the said approaching automobile;
that it was the duty of the said James Edward Webb to have
looked for approaching traffic on Monroe Street before attempting to cross said street, but that he carelessly and
negligently undertook to cross said street without looking for approaching traffic, or if. looking, he carelessly and
negligently failed to see or heed the approaching automobile
operated by the defendant, and attempt~d to cross said street
and continued on his path across the same, although said
approaching automobile was obvious and in dangerous proximity to said Webb; and that such carelessness and negligence
on the part of the said James Edward Webb proximately
caused the accident in which he sustained injuries alleged
to have resulted in _his death.
(7) The defendant will further prove that even if the defendant was negligent, which is expressly denied, that then
for the reasons hereinbefore stated, the -said James Edward
Webb was also negligent and that his negligence concurred
with any negligence of the defendant and proximately caused
or contributed to the injuries which said Webb is alleged to

.
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have sustained, and that by reason of such concurring negligence, the plaintiff is not entitled to recover.
(8) ·The defendant alleges and will prove that if he was
negligent, which is expressly denied, that then the plain:tiff 's decedent, James Edward Webb, was guilty of contributory negligence in that said James Edward Webb in the
night time was walking across Monroe Street, not at the intersection of Monroe and Prospect· Streets., which would have
been the proper and lawful place for· him to have cros-sed Monroe Street for the purpose of going north on Prospect Street,
but said Webb was walking across Monroe Street some distance east of said intersection; that said Webb was
page 8 not keeping a proper or reasonable lookout for ap-·
proaching traffic on Monroe Street; that he saw
•or by the ·exercise of ordinary care should have seen the approaching automobile which the defendant was operating, ·
-0r the headlights on said automobile, which headlights were .
burning as the defendant was operating said automobile in
:an easterly direction on Monroe Street and approaching
the place on said street where plaintiff was attempting· to
cross said street; that said Webb attempted to cross Monroe Street in the path of the said approaching automobile;
that it was the duty of the said James Edward Webb to
bave looked for approaching traffic on Monroe Street be~
fore attempting to cross said street, but that ke carelessly
and negligently undertook to cross said street without
looking for approaching traffic, or if looking, he carelessly
and negligently failed to see or heed the approaching automobile operated by the defendant, and attempted to cross
said street and continued on his path across the. same, although said approaching automobile and the lights on the
·same were in plain .view of the said Webb and in dangerous
-proximity to him; that the said James Edward Webb had
-ample opportunity to have avoided being struck by said
-automobile; but that he carelessly and negligently failed to
-exercise ordinary care or any care whatever for his own
-safety or to avoid being struck or injured by said automobile; that the aforesaid carelessness and negligence of the
said James Edward Webb proximately caused or contributed
to his death or to the injury or injuries alleged to have re-sulted in his death, and that by reason of the contributory
negligence of plaintiff's decedent, James-Edward Webb, his
administratrix who is the plaintiff in this suit, is not entitled to recover for the death of the said James Edward
Webb.
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INSTRUCTION NO. A.

The Court instructs the jury that if you believe from the
evidence that James E. Webb, the deceased, pedestrian,.
started across Monroe Street at the intersection of Prospect
Street before the car of the defendant, Gerald Darwin Burks,,
reached the intersection of Monroe Street and Prospect
Street, then you are instructed that he, James E. Webb,,
pedestrian, had the right of way over the car driven by the
defendant and it was the duty of the defendant to either
change his course, slow down, or come to a complete stop
if necessary to permit the pedestrian, James. E. Webb, to
safely and e~peditionE?lY make the crossing, and if you :find
that on the·. o6easion in question the pedestrian, James E.
Webb was. eJt,ercising due care for his safety and that the
defendant disregarded his duty as above set out and that
the same was the proximate cause of James E. Webb's injury
and death, you must :find for the plaintiff.
Given 7-20-56.

· E. L.A.
page 17}

INSTRUCTION NO. C.

The Court instructs the jury that if you find for the plaintiff, you may award such damages as to you may seem fair
and just, not exceeding the sum of Twenty-:five Thousand
Dollars ($25,000.00) and in ascertaining the damages you may
:find the same with reference to the following:
.
(1) The pecuniary loss, if any, snstained by the wife and
children of James E. Webb, the deceased, :fixing such sum
with reference to the probable earnings of the deceased,.
James E. Webb, taking into consideration his age, intelligence,
and health during what would have been his probable life·
time, if he had not been killed.
·
(2) Compensation for the loss of his care, attention and
society to his wife and his children.
(3) By such further sum as you may deem fair and just by
way of solace and comfort to his wife and children for the•
sorrow, suffering, and mental anguish. occasioned to them by
his death.
·
Given 7-20-56.

E.L.A.
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INSTRUCTION NO. D.

The Court instructs the jury that if you believe from the
preponderance of the evidence that the defendant, Gerald
Darwin Burks, operated his automobile in a negligent manner and that such negligence was the proximate cause of the
death of James E. Webb, unless you further believe that said
James E. Webb was himself guilty of negligence which
proximately caused or contributed to his death, then you shall
find your verdict in favor of the plaintiff, Anna Belle Webb,
administrator of James E. Webb and against the defendant,
Gerald Darwin Burks.
Given 7-20-56.

E. L.A.
page 19

r

INSTRUCTION NO. E.

The Court instructs the jury that if you believe from the
preponderance of the evidence that the defendant failed to
keep a proper lookout on the occasion of the collision of the
automobile driven by him with James E. Webb, then such
failure was negligence on the part of the defendant, Gerald
Darwin Burks.
Given 7-20-56.

E.L.A.
page 20

~

INSTRUCTION NO. G.

The Court instructs the jury that the term "proximate
cause" is that cause which in natural and continuous sequence
un~r~lrnn by any efficient int!a)rvening cause produces an event
or rnJury.
Given 7-20-56.

E.L.A.
page 21

r

INSTRUCTION NO. I.

The Court instructs the jury that they are the sole judges
of the credibility of the witnesses, and of the weight to be
given their testimony and in determining the credibilty of
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witnesses and the weight to be given their testimony the
jury may taken into consideration the interest of the witness
in the thing about which he testifies, his means of knowledge,
his bias and prejudice, if any, in regard to the thing about
which he testifies, and his demeanor· while testifying. And,
when the jury have considered the testimony of the witnesses according to these principles they should give to the
testimony of each witness, the weight to which his testimony
is entitled, if any.
Given 7-20-56.
E.L.A.
page 22 ~

INSTRUCTION NO. K.

The Court instructs the jury that where the defendant relies for his defense upon contributory negligence on the
part of the deceased, James E. Webb, such contributory negligence is not presumed, but the burden is upon the defendant
to prove such contributory negligence to the satisfaction of
the jury.
Given 7-20-56.
E.L.A.·
page 23 ~ ·

INSTRUCTION NO. 1.

The Court instructs the jury that the· mere happening of
an accident is not in itself evidence of negligence, and before the plaintiff can recover in this case the burden is on the
plaintiff to prove by a preponderance of the evidence that
the defendant was negligent, and that the negligence of the
defendant was the sole proximate cause of the death of James
Edward Webb.
Given 7-20-56.
E.L.A.
page 24

~

INSTRUCTION NO. 2.

The Court instructs the jury that unless they believe from
a preponderance of the evidence in this case that the defendant, Gerald Darwin Burks, was guilty of negligence, and that
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:such negligence was the sole pr<i>ximate cause of the injuries
-0f James Edward Webb resulting in his death, and unless
the jury furtb.-e.r believe from the ,evidence that Jam.es Edward W-ebb was not guilty ef any negligence that proximately
.caused Br contributed to bis injuries and death, that then.
the jury ,shall r.eturn :a ve;rdict in fav(j)r of the defendant,
Gerald Dail'win Burks.
The Court fu;rther instructs the jury that "preponderance
of the evidenoo'' means the evidence which has the gr.eater
weight :and is the mo&t convincing in the minds of the jurors.
Given 7-20-564

E. L.A.
page 25}

INSTRUCTION NO. 4.

The Court instructs the jury that if they believe from the
•evidence that James E. Webb was guilty of nregligence in
attempting to cross Monroe Street in front ,of the automobile
,operatted by the defendant, and that 'Emch negli:g.ence on the
;part of the said Webb proximately contributed to the accident,
then the jury .should :find their verdict in favo.r of the defendant, Burks, even if the jury should believe ithat the defendant was also guilty of negligence.
,Giv~ll 7-20-56.

E. L . .A..
:page 26}

INSTRUCTION NO. 5.

The Court instructs the jury that if they believe from the
<evidence that both Jame-s E. Webb and Gerald Darwin Burks
were guilty of negligence, and that the negligence of both
proximately contributed to the accident, then the jury should
find their verdict in favor of the defendant, Burks.
Given 7-20-56.

E. L.A.

8
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INSTRUCTION NO. 6.

The Court instructs. the jury that if they believe from the
evidence that the decedent> James E. Webb, undertook to
cross Monroe Street either at the intersection of Monroe and
Prospect Streets o:r east of said intersection, without looking:
for approaching t.raffic, or, if looking, failed to see or heed
the automobile operated by the defendant, and that said auto-mobile was obvious and in dangerous proximity to the said
Webb, when he undertook to cross Monroe Street, that then
the said Webb was guilty of negligencei and if the jury further believe that such.negligence of the said Webb proximately
contributed to the accid.ent, then the jury should find their
verdict in favors of the defendanti Burks.
Given 7-20-56'.
E. L . .A..
page 28

~

INSTRUCTION NO. 10.

The Court instructs the jury that they shall not decide this
ease on sympathy for anyone or on prejudice toward anyone, but that they shall consider only the evidence and the·
instructions of the Court and shall render their verdict accordingly.
Given 7..:20-56:.

E. L.A..
page 29-A

r

INSTRUCTION NO. 3.

The Court instructs the ;fury that James E. Webb was guilty
of negligence in attempting to cross Monroe Street in front
of the automobile operated by the defendant; and if the jury
believe that this negligence on the part of the said Webb
directly contributed to the accident, then the jury should find
their verdict in favor of the defendant Burks, even if the jury
should believe that the defendant was also guilty of neg-Iigence.
Refused 7-20-56..

E. L.A.
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INSTRUC1;1ION NO. 7.

The Court instructs the jury that it was the duty of Jamel?
E. Webb to exercise ordinary care for his own safety, and ,
if the jury believe from the evidence that the said Webb was
attempting to cross Monroe Street at the time of the accident either at the intersection of Monroe and Prospect Streets
or east of said intersection, without using ordinary care to
see that he could do so safely, then the said W e"bb was guilty
of negligence. And if the jury further believe that such
negligence .on the part of the said Webb proximately contributed to the accident, then the jury should return their verdict in favor of the defendant, Burks.
Refused 7-20-56.

E.L.A.
page 31 ~

INSTRUCTION NO. 8.

The Court instructs the jury that if they believe from the .
evidence that the accident was caused by the concurring
negligence of both James E. Webb aud Gerald Darwin Burks,
then the jury must find their verdict in favor of the defendant, Burks.
Refused 7-20-56.

E.L.A.
Same as 5.
page 32

~

INSTRUCTION NO. 9.

· The Court· instructs the jury that a pedestrian must use
reasonable care to look for traffic before he steps into a street
at an intersection and as he continues across the street; and
such reasonable care requires increased vigilance of a pedestrian who undertakes to cross the street at a place which is
not a r.egular street intersection.
Refused 7-20-56.

E.L.A.
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page 33

r

INSTRUCTION NO. 11.

The Court instructs the jury that the fact that the decedent,
James Edward Webb was struck by an automobile driven by
the defendant, Gerald Darwin Burks, does not make the defendant liable for the injuries and death of Webb; and the
fact that the defendant was the operator of said automobile
that struck said Webb, does not make the defendant liable
for the injuries and death of w ebb.
And the Court further instructs the jury that if they believe
that the said James Edward Webb was negligent in crossing
the street in front of the automobile or in not avoiding the
accident, and that such negligence was a proximate cause of
his getting struck by the automobile, then the jury shall return a verdict in favor of the defendant, Gerald Darwin
Burks.
Refused 7-20-56.
E.L.A.
*
page 35

r

Circuit. Court of the County of Alleghany on
Friday the 20th day of July in the year of our
Lord, nineteen hundred and fifty-six.

This day came a:gain the parties by their Attorneys, and
the jury adjourned over on yesterday appeared pursuant to
their adjournment, and having heard the argument of counsel, retired from the bar to 'consider of their verdict, and
after sometime returned into Court and upon their oath say:
"The Jury finds for the plaintiff as per Instruction A. We
find for the plaintiff the sum of $12,500.00 in damages,'' and
the jury are discharged. Thereupon the defendant by counsel, moved the court to set aside the verdict of the jury on
the grounds that the same is contrary to the law and the
evidence and without sufficient evidence to sustain it; the
misdirection of the jury by the Court in the giving and refusing· of instructions; for the improper argument of counsel
arid for other errors of the Court during the cau·se of the
trial. Which motion being argued, was overruled by the
Court, to which ruling of the Court the defendant by counsel excepted. Therefore it is considered by the Court that

Uer,ald Darwin Burks v. Annabelle Webb

11

the plaintiff do have and recover of and from the defendant
the sum of $12,500.00 the amount assessed by the jury in their
verdict aforesaid, with ·interest thereon at 6% from July 20,
1956 until paid and her costs, by her3 about her suit in this
behalf Bxpended. The Jury having failed to designate the
proportion in which -said judgment should be distributed,
the Court, with the consent· of the two adult children, orders
.all of said judgment paid to Annabelle Webb, widow of
.J a:rbes Edward Webb., deceased. The defendant having in1dicated an intention to apply to the Supreme Court of Appeals f.or a writ ef error, -execution of judgment is
:page 36 '} suspended for 7G days upon the defendant or someone for him executing bond in the penalty of $500.00
before the Clerk of this Court., within 20 days,. with surety approved by .said Clerk.
Copy Teste:

F. E. DILLARD~ Clerk.

page 41}

STATEMENT OR CERTIFICATE OF OTHER
INCIDENTS OF THE ABOVE .STYLE CAUSE.·
I, Earl L. Abbott, judgie of the Circuit Oourt of Alleghany
County, Virginia, who presided on the trial in the above
:style ease in said Court pn July 19 and 20, 1956, do hereby
,certify that when the jury was selected for the trial of this
,case and before they were sworn and before the preemptory
challenge, the .attorneys for the defendant, out of the presence
,of the jury, in tb.e presence of ccmnsel for the pD.aintiff called
to the attention of the Court and stated as a fact that C. W.
Kemper, one of the jurors placed. in the box, was a brother
1of P. H. Kemper, a witness in the case for the defendant;
no motion was made with reference to this juror at that time
:and the Court stated that this relationship did not disqualify
the juror and no :objection was made by anyone nor any ex,ception taken by anyone before, C. W. Kemper was sworn
;as a juror for the trial of the case.

.

.

0

1Z

Supreme Court

~.r

.Ap1)ea:Is of Virginia

page 45 ~

To Hale Collins,. Attomey for the Plaintiff, Annabelle
Webb, Administratrix of J runes Edward Wehb, Deceased:
You are hereby notified that the undersigned,, who is defendant in the above styled action at law, by his Counsel and
his guardian ad litem in this case, will apply to the Supreme:
Court of Appeals of Virginia, or to one of the Justices thereof,.
for a writ of error and supersedeas to a final judgment of
the Circuit Court of Alleghany County, Virginia,, entered in
the above styled action at ]aw on July 20,. 1956~
The following are the errors assigned:
(1) The Court erred in overruling the defendant's motion
to strike the plaintiff's evidence, which motion was; on theground that the evidence shows. that the plaintiff's decedent
was guilty of negligence as a: matter of law, which proximately
caused or contributed to the accident re's:lllting in bis death,,
and on the further ground that, if the defendant was negligent, the evidence fails to show any causal connection between
such negligence of the defendant and the said accident.
(2) The Court erred in overruling the defendant's motion
to set aside the verdict of the jury a_nd enter judgment for
the defendant, which motion was on the ground that the verdict was contrary to the law and the evidence, and that the
evidenc.e shows that the plaintiff's decedent was guilty of
negligence or contributory negligence that would bar a recovery.
page 46 r (3) The Court erred in overruling the defendant's motion to set aside the verdict a:nd grant a
new trial, which motion was on the grounds hereinafter set
out in the 4th, 5th, 6th, 7th, 8th, 9th, and 10th assignments of'
error, and on the further ground that the verdict of the jury
was invalid because it shows on its face that it was based on
Instruction ''A'' only.
( 4) The Court erred in overruling the defendant's motion.
to discharge the jury from further consideration of this case·
on the ground that the juror, C. W. Kemper, became disquali~ed as a ~uror, when it unexpecte~ly became necessary dur:..
mg the trial for the defendant to rmpeach the witness, P. H.
Kemper, who was a brother of the juror, C. W. Kemper and
who was summoned as a witness for the defendant.
'
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(5) The Court erred in refusing to permit the defendant
to show that plaintiff's decedent had peen drinking intoxicants prior to the accident.
(6) The Court erred in not permitting the defendant to
show that the plaintiff had received Ten Thousand Dollars
($10,000.00) as proceeds of insurance for the accidental death
of plaintiff's decedent by virtue of the decedent's employ·
ment by the West Virginia Pulp & Paper Company.
(7) The Court erred in not permitting defendant to introduce before the jury the testimony of W. B. Smith as to the
statement made by the plaintiff a short time after the accident, in the presence of her husband at the Alleghany Memorial Hospital, and which statement of the plaintiff was to.
the effect that she did not blame the defendant for t-he acci·
dent.
(8) The Court erred in giving, over the objections of defendant, Instructions "A", "C" as amended by the Court,
"D", "E", "G", "I" as amended by the Court,
·
page 47 ~ and '' K'' as amended by the Court.
.
(9) The Court erred in refusing to give Iri- ·
structions Nos. 3, 7, 8, 9, and 11, offered by the defendant.
(10) The Court erred in overruling the motion of the defendant" to discharge· the jury from further consideration of.
this case on the ground that Counsel for Plaintiff made improper argument or remarks in his closing argument, and
particularly his asking the jury the question "What is a wife
.or child or father or relative worth to youT'; Also, in his
closing argument, Counsel for plaintiff put undue emphasis
on his appeal for sympathy for the plaintiff and told the jury
they "must find for the plaintiff."
GERALD DARWIN BURKS.
By Counsel.
GEO. A. ,REVERCOMB, JR.,
Guardian ad litem for Gerald
Darwin Burks, an infant.
GEO. A. REVERCOMB, JR.,
EDMUND REVERCOMB,
Counsel for the Defendant,·
Gerald Darwin Burks,
227 W. Mai:µ Street,
Covington, Virginia.
I, Geo. A. Revercomb, Jr., of counsel for the defendant,
Gerald Darwin Burks, do hereby certify that on the 15th day
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of September, 1956 a true copy of the foregoing Notice and
Assignments of Error was served on or delivered to Hale
Collins, counsel for the plaintiff, Annabelle Webb, Administratrix of James Edward Webb, deceased.
GEO. A. RE,VERCOMB, JR.
Service accepted thif, 15th day of September, 1956.
HALE COLLINS, Attorney
for Plaintiff.
Filed Sept. 17, 1956.
F. E. DILLARD, Clerk.
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Note : The following is part of the opening statement made by Mr. Edmund P. G. Revercomb to the
jury which was objected to, the objection was sustained by
the court and exception was noted :

By Mr. Edmund P. G. Revercomb: May it please the court
and lady and gentlemen of the jury: This, as you have been
told, is a suit for damages brought by Mrs. Webb against the
defendant, this young man, Gerald D. Burks, who is known
by the name of Jerry Burks. I tell you that so when the witnesses refer to him by that name we will know who they are
talking about. Mrs. Webb is asking for damages on account
of the death of her husband.
Now, the facts pertaining to this accident, as we understand them, are not as they were detailed to you in Mr. Collins' opening statement.
The accident occurred not at the intersection of Monroe
and Prospect Streets but at a point east of that intersection
several feet, a short distance, while Mr. Webb was undertaking to cross Monroe Street and not where the law required
him to cross and not where he was supposed to cross but at
a point between intersections, at a point east of .the intersection. I want you to bear that in mind because it has an important bearing on this case.
page 4 r Mr. Webb, our evidence will show, came from
dow1i town up McCurdy Street to Monroe, proceeded
down Monroe Street, and when he came to the intersection
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F. H. Rinehart.
icrossed P:rosll)ect Street and instead of turning to his left at
the intersection he continued on down some dista:ace and then
:undertook to Cross Monroe.
The ~vidence will also disclose that Mr. Webb had been
,drinking before the accident.
By Mr. Oollins: (interposing) If your Honor please, I .object t.o that. There is nothing in the grounds of defense that
mentions this.
By the Court: You don't allege it in your grounds of def ense.
By Mr. Edmund R€vercomb: We don't have to allege it.
By the Court: Are you charging he was under the influence I
.
By Mr. Edmund Revereomb: No, ·sir, just charging he had
been drinking.
By the Court: I will have to rule against you.
By Mr. ~dmund Revercomb: It is a fact he had been drinkmg.

By the Court : If you don't allege it you can't
rely on it.
By Mr; George Revercomb: We denied negligence and alleged he was guilty of contributory negligence.
By the Court : You were called on for grounds of defense
-as to all acts of negligence. You charged contributory negli"."
gence but you do not say in detail what the acts of contributory negligence were. You do not charge the man was under
the influence and you cannot rely on it now. I will have to
rule against you and ask the jury to disregard that statement. '
By·Mr. Edmund Revercomb: We desire to except to your
Honor's ruling.

:page · 5 }

page 6

~

EVIDENCE FOR THE PLAINTIFF.

F. H. RINEHART,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Collins:
Q. Please stale your name.
A. Frank H. Rinehart.
·Q. What is your business or profession I
A. Engineer. I am County Engineer.
Q. Mr. Rinehart, as an engineer did you at my request make
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F. H. Rinehart.
certain measurements of Prospect and Monroe- Streets; in the
City of Covington t
A. Yes,. sir.
Q. Now, you have been Town Engineer for how long t'
A. Since 1947.
Q. How long have you been doing engineering work i.
A. 25 or 30 .years.
Q. Do you have a map prepared of the intersection of Pros~
pect and McCurdy Street¥
A. Yes, sir.
Q. Will you put one on that board and let me give Mr~
Revercomb one f
page 7

~

By the Court: Mark that Exhibit No. 1.
By Mr. George Revercomb: We would like to)
make a moiion before we take any 'further evidence_

Note ~ ( The jury retires to the jury room.)
By Mr. George Revercomb: If your Honor.pleas:e, I think
under the statute we can amend our grounds of defense and
we now ask leave of the court to amend our grounds of defense and show that Mr. Webb was drinking.
·
.
By the Court: Do you want to charge he was under thei
influencef
By Mr. George Revercomb : We don't know to what extent
he was drinking but his drinking does have an effect on the·
question of contributory negligence. We might say that
counsel on the other side has a copy of the transcript of evi. deuce taken in the T~l Justice's Court and there is no question of surprise.
By the Court: The fact the man was drinking is no evidence he was negligent. He would have to be under the influence to be guilty of negligence.
By Mr. George: We say it would affect his judgment and
it would have a bearing on whether he was alert or
page 8 r wasn't alert and those kind of things. He might
not be under the influence of it but it would still
affect him.
By the Court: I will have to overrule that motion.
By Mr. George Revercomb: We want to save the point .
. By Mr. Edmund Revercomb: Can we allege he was under
the influence t .
1
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F. H. Ri-nehart.
By the Court: Let's wait until the proper evidence comes
in and I will hear you later.
Note: The jury returns into the courtroom.
By Mr. Collins:
Q. Mr. Rinehart, we have given the jury and court a
copy of the map you have prepared and I have posted one.
Do you have a work sheet?
A. No, sir, I don't have a work sheet.
Q. You can use the original Exhibit No. 1. Mr. Rinehart,
what direction does Monroe Street run?
A. It runs southeast and northwest.
Q. ~ow, is it not fact that generally in the Town of Covington we consider Monroe Street in speaking of it as running east and west?
page 9 ~ A. Yes, sir, that is true. That is part of Route
60 and it is generally considered to be running east
and west.
Q. Monroe Street is Route 60?
A. Yes, sir.
Q. Now then, what directions does Prospect Street run?
A. Generally east and west.
Q. If we consider Monroe Street running east and west
then Prospect Street would be north and south, would it not?
A. Yes, sir, that is right.
Q. Now, Mr. Rinehart, you have your map and at the northerly or westerly end of the map you show an alley. Will
you state to us where that alley is with reference to the street?
A. Well, you mean the distance from Prospect?
Q. Just tell me where it is.
A. It lies between Prospect Street and McCurdy Street.
Q. Lies between Prospect and McCurdy? ·
A. Yes, sir.
·
Q. And about halfway. Is that right?
A. Approximately halfway.
Q. Now, on the east side of the alley you have designated a
garage and barber shop. State what that is;
A. Building- there that houses a barber shop and a garage.
Q. Now, across the alley on the same street what
page 10 ~ is on the back of the lot there? It is not shown on
your map.
A. A grocery store across the alley proceeding from McCurdy, then the garage and barber shop?

a
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F. H. Rinehart.
Q. Then as you proceed toward Prospect what is along
there?
.
A. It's a house at the corner of Prospect and Monroe.
Q. Then as you proceed across Prospect on the next corner
what is there?
A. A dwelling there also.
.
Q. Then across the alley behind Prospect Street what is
there?
A. There is a dwelling just beyond the alley.
Q. There are two dwellings on the lot between the alley and
the corner, are there not?
A. Yes, sir, that is right.
Q. Now, coming from Fudge back~well, let's come back
to McCurdy Street, Mr. Rinehart. Proceeding east on Monroe from McCurdy on the left-hand side what type of buildings
are between Mc Curdy and Fudge Street Y
A. Dwellings.
Q. Do you know whether or not there are any tourist homes
there?
·
A. There is a tourist home on the corner lot at Prospect
and Monroe on the left side going east.
page 11 ~ Q. You mean on both corners there are tourist
homes?
A. I don't know about both corners. I know there is a
tourist home there on the corner of Monroe and Prospect as
you go east on the left ..
Q. Now, Mr. Rinehart, what is the width of th(l pavement
on Monroe Street Y
A. It is 33 feet, 8 inches from curb to curb.
Q. What is the width of Monroe Street, including the sidewalk?
A. 50 feet.
Q. Now, what is the width of the Prospect Street pavement?
A. 27 feet.
Q. What is the width of Prospect Street including the
sidewalks?
A. 60 feet.
Q. Now, Mr. Rinehart, what is the width of the sidewalk
proceeding from McCurdy along Monroe near the · barber
shop?
A. Distance from it to the curb is 10 feet, 2 inches.
Q. What is it on the opposite side Y
A. 6 feet, 2 inches.
Q. As you come to Prospect what is the width from the curb
to· the property line on both sides of the street there 7
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A. It is the same ·on both sides, 16 feet, -6 inches.
Q. And Monroe Street continues with the same
width -of 10 feet, 2 inches -on down, does it not 7
A. Y.es, .sir.
Q. Prospect continues with the same width from the property line to the .curb above!
A. Yes, sir..
Q. Now, Mr. Rinehart, you have designated a pole on the
right-hand side of your map as you proceed, we will say, toward East Covington, or east. What is that mark?
A. That is a telephone pole.
:Q. Now, across the 1'ltreet practi~ally opposite that you
have "bus stop". Please explain what that is.
A. That fa a metal pipe with a "Bus Stop, No Parking''
:sign on it, about a two-inch pipe.
·
Q. Tw-o inehes in diameter and how high 7
A. It is about six or eight feet high with ·a metal sign on
fop of it.
Q. And the 'Sign s•ays HBus Stop, No Parkin.g 1 '. Where
is that metal post located in the ground?
A. Right up against the curb, and it is right in line with
the property line.
Q. Y-0u me-an if you -extend the property line ·straight on
:across the street this post would be in that line!
A. Yes, sir.
,
Q. Now then, you have a light pole designated.
J>age 13 ~ Tell us about that.
Q. That is a power line :pol.e with a :street light
on it.
· ·Q. What lrind of street light?
A. I don't know exactly.
Q. What typeY
A. An arm sticks out or projects out over the :street.
'Q. A large light or small light 7
A.. A large light.
'Q. Where is that pole located?
A. It is right in the edge of the ·sidewalk.
·Q. Of Monroe Street T
A. Yes, ·sir.
Q. Now, what is the distance from the property line of
Prospect Street to the property line of the alley on Prospect
Street, behind Prospect Street.?
A. In which direction?
Q. East.
:pag.e 12 }

/
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. A. From the property line to the alley to the east is 12(})
feet.
Q. What is the distance coming back from the barber shop
to Pros.pect Streett
·
A. That is 81 feet and 3 inches.
Q. And what is the width of the barber shop?
A. Tlie barber shop is 12 feet, 9 inches..
page 14 ~ Q. What is the width of the garage!
A. 16 feet.
Q. And the width of the alley!
A. 10 feet.' .
Q. All of these maps that have been distributed are mad0)
from the same: drawing!
.
A. Yes, sir, 'that is right, all made from the same tracing.
Q. The curb 1ine or street line on Prospect Street if ex""'
tended across would meet on the opposite side. They are
opposite each other, are they noU
A. That is right.
Q. Do you have your rule with you °l' .
A. Yes, sir.
Q. Could you extend by dotted lines the curb line¥
A. Yes, sir. (The witness does as requested)
Q. Are there any vacant lots between McCurdy Street and
Fudge Street on Monroe T
A. No, sir, I believe not.

CROSS EXAMINATION.
By Mr.. George Revercomb :
Q. Mr. Rinehart, do l understand you to say the width of
the stre~t there is a uniform width of 33 feet, 8 inches:?
A. That is the width of it to the curb line.
Q. From curb to ctirb on Monroe f
page 15 ~ A. Yes, sir.
.
·
.
Q. And that is the uniform width all through
,there between McCurdy and Fudge Street°!
A. Yes, sir, that is right.
.
Q. On the corner up from the barber shop at the corner
of Prospect and Monroe Street I think you were asked about
a house. Does that house sit back from the street line some
distance¥
A. Yes, sir.
Q. That is from the street line on Prospect Street and als0> ·
from the street line on Monroe Street i·
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A. Yes, sir. I don't have that measurement but it sits back
from the property line.
.
Q. According to the arrow that you have here on the map
it would probably be the northwest corner of Prospect and
Monroe Streets?
A. Yes, sir.
Q. I wish you would state if we, as defense counsel,. didn't
also have you to make a plat of this scene of the accident and
the street this way and east of the place of the accident, east
and west of the place of accident.
A. Yes, sir, that is correct.
Q. Do you have that with you? ·
A. No, sir, they are in my office downstairs.
page 16

r

By the Court: Isn't one map enough?
By Mr. George Revercomb: We show certain
things that can't be explained by this map.
By the Court: I don't see the necessity of any map really,
but I am not trying the case. We can spend an awful lot of
time on these maps.
By Mr. George Revercomb: Your Honor please, we can let
him bring it back after lunch.
By the Court: Suppose you wait and put him on as your
witness.
By Mr. George Revercomb: All right, we will do_ that.
The witness stands aside.
By the Court: The defendant admits that Mr. Webb died
as a result of this collision. It is admitted in the pleadings.
Do you concede Mr. Webb died as a result of this collision?
By Mr. George Revercomb: Yes, sir.
page 17 r By Mr. Collins: I wanted to introduce the Medical Examiner's report, the report made by Dr.
Mann.
By the Court: I don't know that it can add anything to the
case.
By Mr. Collins: I won't offer it as of this time.
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P. H. KEMPER,.
having been first duly sworn, testifies as. follows:
DIRECT EXAMINATION.
By Mr. Collins:
· Q. Please state your name.
A .. P.H. Kemper.
Q. What is your occupation?
A. Police officer for the City of Covington.
Q. And you are assistant chief.
A. That is right.
Q. I believe you are Night Chief?
A. Yes, sir.
·
·
Q. How long have you been a police officer in Covington?
A. A little over 13 years.
Q. On the night of December 17th, the same night that Mr.
Webb was struck by an automobile on Monroe
page 18 ~ Street, were you working that night?
A. Yes, sir, I was.
·
Q. Did you have any comm~nications or notice that there
was an accident at the corner of Monroe Street and Prospect
StreeU
A. I did.
Q. What did you do?
A. I had a radio call that there was an accident at the corner of Monroe and Prospect and I proceeded at once to the
scene.
Q. W011ld you estimate how long it was between the time
of the accident and the time you got there, how much time
elapsed?
A. Not over three or four minutes. I was just a few blocks
away.
Q. You were just a few blocks away and you proceeded to
the scene of the accident? ,
A. Yes, sir.
Q. Now, when you arrived there, Mr. Kemper, what did
you find?
A. I found Mr. Webb was lying in the street.
Q. Before you. describe where he was tell who was there.
A. Mr. Webb was there.
Q. Was he conscious or unconscious?
A. No, sir, he wasn't conscious.
page 19 } Q. Did. you find the driver of the car there °l
A. Yes, sir, Mr. Burks was there.
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Q. How did you ascertain he was the driver of the cart.
A. He told me he was the driver of the car.
Q. Now, where was the automobile!
A. It was three or four car-lengths down the .street east .of
where Mr. Webb was lying in the street.
Q. Now, I would like for you to look at this map and
' familiarize yourself with the map. .This is Monroe Street
,going east toward CWton Forge. This. is Prospect Street
_going up in that direction. Now, will you point out -0n that
.map where the auto.mobile w.asl
A. The automobile was about in. this vicinity.
By the Court: Give him a pencil and let him make the
letter'" K" to .designate the point.
.
By the Witness: I .can't put it to scale.

:By Mr. Collins:
Q. Put the letter "K" where y<1m say it was.
A. Right there. { The witness does as requested.~
Q. Now, where was Mr. Webb's body!
A. Mr. Wehb's body was lying in this vicinity.
By the Court: Put an:other °K""' there.
:page 20 }

Niote : (The witness does .as requested.)

:Bv Mr. Collins~
·Q. Did you find anything else to indicate where the accident may have occurred.!
A. Yes, sir, there was some dirt in the street and a broken
visor off of a headlight. ·
Q. Will you put another "K" on the map showing about
where the dirt and visor was?
Note:

(The witness does as requested.)

Q. Keeping in mind the marks you have made on the map
for the dirt and the visor-what do you mean by a visor?
What do you refer to as a visor?
A. It was a short shield that fits over top of the headlight,
kind of a shade.
0. What portion of the car came in contact with Mr. Webb 7
A. The left front fender.
·
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- r

The left front fender 1
Yes 1. sir.
Where did this visor that you speak of come from'l
Came off of the headlight.
.
And where is the headlight with reference to the fender f
In front of the fender.
Q. It is in front of the fender Y
page 21 t A. Yes,, sir.
Q. Now, where was the dirt and visor with reference to the center of Monroe Street Y
A. It was near the center.
·Q. How near the center would you say it was f
A. W el11. I would say it was approximately in the center.
Q. Approximately in the center of Monroe Street Y
A. Yes, sir.
Q. N O'Y, what did that indicate to you 'l
A. It indicated the point of coUision.
Q. The point of co:llisioni
.A. Yes, sir.
Q. And what type of dirt was this that was- there in the
street?
A. It was dry dirt, S'eemed to have fall en from the fender,..
jarred off by a blow or lick of some kind.
.
Q. Dry dirt that seemed to have fallen from the fender ..
Now, Mr. Kemper, where was this dirt with referencre to the
sidewalk if it were extended across the street from s-ide to
side? Look at your "K" there.
A. I would say it was about three or four
east or
the intersection.
Q. East of the intersection as it is. marked there 1
A. Yes, s-ir.
page 22 r Q. And would that point be in the sidewalk if the
sidewalk were extended 'l
A. Yes, sir, I think it would.
Q. That is where the dirt was'{
A. Yes, sir.
Q. Then where was Mr. Webb with reference to the sidewalk extended to the corner there?
·
A. He was just a little east of the sidewalk extended.
Q. Now, Mr. Kemper, if the sidewalk were extended it
would be along here and he was just a little east of this south
line, we will say, of the sidewalk'l
A. Yes, sir.
Q.
A.
Q.
A.
Q.
A.

J:~~
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Q. And do you know where he was with reference to the
the little sign post or bus stop sign 1
A. He was right near that si~n post, I believe. I am not
exactly sure.
·
Q. Was he on the sidewalk, in the ditch, in the middle of
the road, or where 1
A. He was lying about a couple of feet from the left curb
headed east.
Q. As you go east he was lying a couple of feet from the
left curb1
A. Yes, sir.
Q. And the point of impact was in the crosswalk or the
sidewalk extended?
A. Yes, sir, I would say it was, from the dirt.
page 23 ~ Q. Now, were there any skid marks or anything
made by the car?
A. Yes, sir, there were some marks.
Q. What type of marks were they?
A. They appeared to be skid mark's or drag marks.
Q. And what was the length of those skid marks 1
A. The one nearest the center supposed to have been made
by the left wheel of the car was 42 feet long.
Q. The ·one nearest the center of the street made by the.
left wheel was 42 feet long?
A. Yes, sir.
Q. Now then, did the right wheels make a skid mark?
A. Yes, sir.
Q. What was the length of that skid mark?
A. 29 feet.
Q. Now, Mr. Kemper, was the car at the point where Mr.
Burks said he stopped it at at the time you arrived there?
A. Yes, sir.
Q. Where was the car with reference to the skid marks
when you arrived there?
A. They were at the end of the back wheels of the car. The
back wheels of the car were at the end of the skid marks.
The skid marks ceased at the rear wheels of the
page 24 ~ car.
Q. In other words, you followed the skid marks
right up to the wheels?
A. Yes, sir, that is right.
Q. And you determined thaU
A. Yes, sir.

I
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Q. Any question in your mind but that these skid marks
were made by that car¥
A. No, sir. They were made by that car.
Q. Then later you moved the cad
A. Yes, sir.
·
Q. Now, about what would you estimate the distance of the
impact from the intersection or the center of the street¥
A. You mBan from the curb line¥
Q. I am talking about from the center of the street. Let
me ask you this: You made measurements of the skid marks Y
A. Yes, sir.
'
Q. Did you make any other measurements Y
A. Made one·measurement from the curb on the right-hand
side, the curb line •of Prospect Street on the righthand side
diagonal across to the point of impact where that dirt was in
the road.
Q. The curb line of Prospect Street would be in
page 25 r this vicinity, would it not¥
A. Yes, sir.
Q. You made a measurement from there to where the dirt
was where you have that letter "K"Y
A. That is right.
Q. And that was a diagonal measurement¥
A. Yes, sir, wasn't straight across.
Q. And it was from the Prospect Street curbf
A. Yes, sir.
Q. What was that measurement?
A. 23 feet I have it here on this paper. It was 23 feet, 6
inches.
Q. That would be from a point of Prospect curbline just as
it started to break Y
A. That is right, to the point where I found the dirt and the
visor.
Q. Now, Mr. Kemper, in your conversation with Mr. Burks
did he make any statement to you as to how it happened and
what took place Y
A. Yes, sir, he did.
Q. Just state to the court and jury what he said.
A. He said he was driving east on Monroe Street and
noticed a voun~ man that he was acquainted with and a girl
on the right sidewalk and that he glanced around at them. He
,:rlanced at them and bv that time he was down to
page 26 r Prospect Street and he glanced down Prosnect
Street and when he turned back to look ahead of
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him down Monroe Street he was right on Mr. Webb., Mr. Webo
was right in front of his car.
Q. Hight in front of his cad
..A.. Y~, sir.
Q. Did he say how close he wad
A. His statement w.as., if I recall right, he was right ·on
him.
Q. .And did he menti'On whether he bit him or noU
A. Yes, sir, he hit him.
Q. He was right on him and hit him as soon as he looked
backt
A. Yes., sir.
Q. As I understand, he said that he was proeeeding east on
Monroe StreeU
A. Yes, sir.
Q. Then as he came along he said he saw this couple on the
:sidewalk. Did he .say which -sidewalk they were on?
A. On the right ·sidewalk.
Q. Along in here somewhere f
A. Yes, sir.
By Mr.Edmund Reveroomb:: Let him tell where they were.
page 27} By Mr. Collins.:
Q. He didn't say where they were, did he?
A. He said they were on the sidewalk and he glanced
:around at them.
Q. Did he give you ·any indication where they were in refer-ence to the McCurdy alley or any place they were on the
:sidewalk?
A. I don't recall that he did. He said he glanced at them
:and. by that time he was at Prospect and he glanced down
Prospect.
·
Q. That he glanced this way at this couple and then dowrr
Prospect Street?
A. Yes, sir.
Q. And then wlien he turned to look at the intersection what
did he say he did?
A. He glanced down Prospect and when he turned back that
he was right on Mr. Webb.
Q. And struck him?
7 .
.A. Yes, sir.
r
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Q. Is th~re any question in yo~ir mind that !he indicatio~S.
of the impact showed you that it took place m or near tliecenter of' the street t
·

By Mr. Edmund Revercomb ~ I object to the leading ques....tion.
·· ·
By the Court: Don't lead the witness.
page 28 t .By Mr. Collins: They may examine the witness.
CROSS EXAMINATION. .
By Mr. George Revercomh:
·
Q. Mr. Kemper, as I unders.tand from what you saw ther~
at this place the dirt was in the street and you concluded that
was the point of impact .
.A.. Yes, sir, that is right.
·
Q. Do you remember this telephone pole there m short dis'tance east of Prospect Street on the right side of Monroe
Streetf
A. I do.
Q. Where was that dirt with reference to that telephone
pole1
·
A. The dirt wasn't down quite opposite that telephone pole,,
I don't think.
Q. You don 1t think it was. Are you sure V
A. Yes, sir, I am sure it wasn't down that far.
Q. You said you measurnd 23 feet, 6 inches diagonally, as;
I understood, from this corner to the point of impact V
A. Yes, sir.
Q. What place did you measure from up here on Prospect
Street?
A. From the center of the curb there.
Q. And measured 23 feet, 6 inches in a diagonal direction?'
A. Yes, sir.
page· 29 ~ Q. Are you estimating those distances or did you
measure that V
A. I measured it with a tape measure.
Q. Now, you did make the statement at one time, I believe,.
Mr. Kemper, that the point of impact, in your opinion, was
20 or 25 feet east of Prospect Street. Isn't that rightf
A. I did but I think I .had in mind at that time the center
of the intersection.
.
Q. You remember the question being asked you if this acci-
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dent happen near this intersection of Prospect and Monroe
Street?
.
A. Yes, sir, I remember that.
Q. And you said, "Yes, approximately 20 or 25 feet east
of the intersection. You remember saying that?
A. Yes, sir, I said that.
Q. Then the question was asked you again how many feet
and you said, '' About 20 feet, I expect, or 25. ''
. A. Yes, sir, I said that. What I had in mind was the center
of the intersection.
Q. Center of .the intersection?
A. From the center of' the intersection.
Q. Now, did you measure the distance this dirt was from
the left curb going east?
page 30 ~ A. No, sir, I didn;t measure from that.
Q. Did you measure the distance that the left
tire mark was from the left curb going east?
A. Measur~d it at the end of the skid mark, not up near
the intersection.
Q. I understood you to say that the skid marks went very
nearly straight but varied possibly a foot. Is that right?
A. Yes, sir.
Q; And you measured at a point where the car stopped?
A. Yes, sir, that is right.
Q. At that point how far was the left skid mark from the
left curb of Monroe Street facing east on Monroe Street?
A. According to my measurements it was 18 feet and 9
inches.
·
Q. Did you measuFe the width of the street up there?
A. Not up there. I measured it down below where the car
was.
Q. I mean where the car was, did you measure the width
of the street?
.
A. The street was 33 feet, 9 inches.
Q. So if the street was· 33 feet, 9 inches and the left tire
mark was 18 feet and 9 inches from the left curb of Monroe
Street at a point where the car stopped on Monroe Street
it would be bound to put the whole car on the right
page 31 ~ side of Monroe Street. Isn't that right?
·
A. Yes, sir, it was on the right side.
Q. And you said it varied just about a foot from the dirt
there?
A. Yes, sir.
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Q. So it would put the point of impact on the right side of
Monroe Street, wouldn't it?
A. Well, from my observation it was approximately in the
center. I didn't take any correct measurement but it was
\ appr'oximately in the center.
Q. You measured the width of Monroe Street with a tapeline f
A. Yes, sir.
Q. And measured that distance with a tapeline from the
tire mark to the left curb of Monroe StreeU
A. Yes, sir.
Q. And you said it varied about foot so it would still
place where the tire was on that left tire mark to the right of
the center of Monroe Street going east. Is that right?
A. It probably would but I don't know to the exact foot
because I didn't measure it.
Q. But it would put it to the right side of the center line.
A. In my opinion, it was approximately in the
page 32 r center of the street.
Q. Approximately, but from your own measurements it would. put the car on the right of the middle line of
Monroe Street, wouldn't it?
A. I suppose it would.
Q. I believe the left tire mark did start before the right
tire mark started.
A. Yes, sir, quite a distance before the right tire mark.
Q. I understood you to say it was about four feet. Did I
understand you correctly?
A. According to my figures here that I put down that mark
is 29 feet long and the other is 42 feet long.
Q. But I understood you to say that the left tire mark there
started four feet west, this side, of the right tire mark.
A. Didn't I say that that left tire mark started about three
or four feet west of the dirt that was in the street T
Q. yes, sir, and that the other tire mark started where the
dirt was.
A. I don't recall making that statement. I may have made
it but I don't recall it.
Q. Any wayi did the right tire mark start before the dirt?
A. No, the right tire mark did not.
page 33 r Q. But the left tire mark did start about four
feet before you reached the dirt?
A. It did.

a
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P. H. K-emper.
'Q~ Mr. Kemper} I just want to refresh your memory here
on something. You did make the statement, didn't 7ou,. to
·me-

By Mr~ Collins: I ,object to that.
.
.
By the Court: Objection sustained unless you are going to
take the witness stand.
By Mr. Revercomb:
Q.. I will ask you this: Didn't you make the stat~ment that
the dirt was about opposite where that telephone pole was Y
A. I don't recall making it.
Q. You don't recall that. Do you have your notes that you
made on this Y
A. I have just a little :sketch..
·Q. Are those the original notes t
A. Yes, sir. I found those. I thought I had lo:st them but
I found them.
Q. Did you go to the hospital, Mr. Kemper, at that time?
A. Not at that time but I did go sometime later on.
·
Q. What time did you go fa;, the ·hospital! · Do
page 34} you remember?
. ..
. .
A. I don't know. I couldn't tell you the exact
time but when I arrived there the docto:i: had completed" his
examination of Mr. Webb.
· Q. Now, when you say the point of impact was 20 or 25
:feet, which you say now is east of the center of Prospect
Street, it would still put the point of impact east of the east
line of Prospect· Street, wouldn't it Y
A. You mean east of the sidewalk extended i
Q. If the sidewalk was extended across Monroe Street It·
would still put the impact east of the sidewalk.
A. I don't think so, according to my measurements, and
:after looking at that street up there. ·
Q. How is that?
A. I say according to my diagonal measurement there and
:after looking at the street I don't think it would. I didn't
:put a tape right on it to measure it but if you put a tapeline on it and measure it it would show it wouldn't put it
,east of the sjdewalk extended but I wouldn't make a positive
:statement on that.
Q. You wouldn't make a positive statement. You don't
know if he had reached the sidewalk or not Y
A. No. I didn't measure it to see with a tapeline to be
sure.

32

1

Supreme Court of Appeals of Virginia

P.H. Kemper.
page 35

~

Q. Where was Mr. Webb's body lying with reference to the automobileT Was it further east of
where the· automobile was standing when you got thereT
A. Oh no. The automobile was east of Mr. Webb's body •
.Q. Was- Mr. Webb's body in the gutter east from where
the dirt was you found in the streeU
A. Yes, sir, just a ·little east.
Q. Would you know how far east it was 'I
.
A. No, I wouldn't. I didn't take any measurement and
would be afraid to say but, as I recalli it was a little east of
where the dirt was. The impact had knocked him across the
street and knocked him east along the s.treet.
Q. You know about a tourist sign up there!
A. Yes, sir.
·
Q. Was he anywhere near tbe tourist sign!
A. No, was1ftJhat far.
•

RE-DIRECT EXAMINATION.
By Mr. Collins:
Q. Mr. Kemper, you talked to the driver of the car, Mr.
Burks and to Mr. W arlitner and Mr. Bess, the- boy who was
coming up the street, that night, did you noU
A. Yes, sir, I talked to all of them.
Q. Did anyone make any reference to the telephone pole
that night!
page 36

~

By Mr. George Revercomb: We object to that.
By the Court : Objection sustained.
By Mr. Collins: We except.

Q. Mr. Kemper, you have 'been questioned about the dirt
being 20 or 25 feet' from the intersection. Was that distance
an estimate on your part f
A. Yes, sir, that was strictly an estimate. I didn't measure
that at all.
Q. And you have testified that you were talking about from
the center of the intersection. Is your estimate still about
thaU
A. -Yes, sir, I would say it is the same measuring from the
center of the intersection.
By Mr. George Revercomb:
Q. You didn't meausure thaU'
A. No, that is an estimate.
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P.H. Kemper.
(Mr. Revercomb addressing the court): We would like to
make a motion in the absence of the jury.
Note: {The jury is excused for the lunch hour and the
following transpired in the absence of the jury.)

r

By Mr. George Revercomb: If your Honor
please, it has developed here that the witness, P.
H. Kemper, has made a change from what we understood he
would testify to -~hich necessitates impeaching his testimony
and he has got a brother on the jury, C. W. Kemper, and we
feel under the circumstances here that it would be 'very difficult to get a favorable verdict with his brother on the jury
when the witness has been impeached. We want to move, because we don't think we can get a fair consideration by this
jury, for the court to discharge the jury and not let this
jury try this case.
By the Court: Did you summons Mr. Kemper as your witpage 37

M~ 7

.

By Mr. Revercomb: I summonsed him but did not know he
was going to make a different statement from what he made
before.
By the C.ourt: I don't think that is ground for a mistrial
so I will have to overrule your motion. As a matter of fact,
he hasn't really contradicted himself. He has just put a
different interpretation on what he said from what you
thought he said. He has admitted he made the
page 38 r statement you said he made but he said he meant
by that statement the measurement started from
the middle of the intersection. You understood him to mean
that it meant at the intersection.
By Mr. Revercomb: Your Honor, he said differently to us.
He said it was from the Prospect Street line.
By the Court : I will have to overrule your motion.
By Mr. Revercomb: And we except to the ruling of the
court.
By the Court: Another thing. This morning I overruled
your effort to get before the jury evidence that the decedent
· in this case had been drinking, at which time you asked leave
of court to amend your grounds of defense to show that he
was drinking; which motion at that time the court overruled.
Now I wish to modify my ruling to this extent: Leave will
be given you to amend your grounds of defense if you wish
now to allege that the decedent was under the influence of an
intoxicant.
·
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P. H. Kemper.
By Mr. George Revercomh: We don't want to amend if we
have to state that he was under the influence of
page 39 r intoxicants. We would amend if we could show
and allege he was drinking.
By the Court: I will have to overrule you on that and you
can except.
·
By Mr. George Revercomb: We do except to the ruling of
the court.
Note: (Upon court reconvening after lunch the witness,
P. H. Kemper, resumes the witness stand for further cross
examination.")
By Mr. George Revercomb:
Q. Mr. Kemper; you remember this question being asked
you in the Trial Justice's Court: '' Did you see a telephone
pole located between the sidewalk and the curb on the righthand side and close in to the curb on Monroe Street on the
right as you go east¥" and you said, "Yes, sir, there is a
pole there.''
A. That is right.
Q. That is correct?
A. Yes, sir.
Q. (Indicating on plat) Is that the pole there, the telephone pole?
A. Yes, sir.
Q. Is that the one you referred to Y
A. Yes, sir.
page 40 r Q. Now, you remember this question being asked
you on page 22 : '' Did you notice from the dirt
and point of impact whether or not the point of impact was
opposite or east of that pole¥ Did you notice anything irt
relation to thaU" And you said: "I say it was about opposite that." Do you remember saying thaU
A. I don't recall. I probably did say that if it is in the
evidence. I said that.
Q. You said that. Well now, do you say that now?
A. I say from my later observation up there that it wasn't
that far east.
Q. From your later observations. When did you make a
later observation?
A. Just a few days ago.
Q. At the time you made this observation there wasn't any
debris in the street, was there Y
_, ·
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P. H. Keml)er•

.A. No, iir.
,Q. You say i:t w.a-s ·a few days ·a~!
A. I looked at the intersection a few days -ago..
Q. What made you change your mind on that, Mr. Ki.emper!
.A. Fr.om .my .measurements .fr.om the c.urb line ont to the
:middle of the skeet it oouldn 't possibly ha:ve been that far
,east. I wa'S making run estimate :at that time.
·
'Q. .And y.0111. were m-aking an estimate of it when
:page 41 } you made your observations a '.few days ago and
you are still making an estimate, are you noU ..
A. That is my opinion of it, -ye~, ·sir.
·
'Q, Now, the time you ·made the statement I am -asking you
:about was on February .3, 1956. You rem.ember that date,,
<don't yo11 T
A. The date of the Trial Justice's hearing, yes, :sir.
Q. And this -accident :oooux.red .on Dec-ember 17th., IJ55.?
.A. Yes, slr.
·
Q. Is tbat righU
A. Yes, sir.
Q. So you had ample opportunity 'to observe and reflect '01\l.
'the matter before you testified in the Trial Justice's Court.
A. I had not thought 'too much about it. I had had the time
·
'to do it but I hadn't thought much ·abtmt it.
Q. You testified and you said tha't it was opposite tb:i'S teie·phone pole where the point of impact was.
A. If i"t is in that evidence I said lt, yes, sir.
Q. And you did observe tbe dirt there the night of the acci(dent, didn't you T
A. Yes, 'Sir. .
Q. And you tesfi:fi.ed in the Trial Justice's Courl that you
-assumed that the point .of im_pact w.as the J>lace
]}age 42} where the dirt was}
·
A. Yes, sir.
·Q. You assumed thaU
A. Yes, slr.
'Q. And you still assume that T
A. Yes, ·sir.
RE.:DIRECT EXAMINATION.
'By Mr. Collins:
:Q. Mr. Kemper, yon were also asked at tbe same fime~
''' Do you know the distance that pole is from the intersection
<of Prospect Street and Monroe ·street?,., and your answer
was: '"N-0, I didn't measure that.,.., I will ask you if you had
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James. T. Quit1,'ll,.
prior to this testimony that has. been read to yo.u,. if you had!
had any occasion or any reason to determine. positively where.
the pole was.Y
·
A. No,. sir, I had not.
.
Q. And your ans.wer to it was:. '' I believe it was about
opposite it."
A. Yes, sir.
The witnesss stands aside.
page 43

~

·
JAMES T. QUINN,.
having been first duly sworn, testifies.as follows::
DIRE.CT EXAMINATION.

By Mr. Collins.:.
Q. State your name.
A.· Jam.es. T. Quinn.
Q. Where do you work 'f.'
A. West Virg.inia Pulp and Paper Company.
Q. In what capacity Y
A. Clerk in the pay roll department.
Q. You are a clerk in the pay roll department and in that
capacity do you have knowledge of the pay and earnings. of the:
employees of the paper mill Y
· A. Yes, sir.
Q. And were you reques.ted to aS'certain or check the earnings of Mr. James E. Webb prior to his death!
A. Yes, 111ir.
Q~ And have you from the :records of the paper mill ascertttined that Y
A. Yes, sir. .
Q. Please state to the court and jury what wais Mr. James
E. Webb's- ea:r:rrings for the year 1955.
A. For the yea:r 1955 it waS' $5,310.27.
Q. What were they for the year 1954 Y
A. $4,8'37.1&
page 44 ~ Q. Does that record s-how what type of work he·
did¥
'
A. You mean his job title. We have that on the record but
I don't have the information with me.
By Mr. Edmund Revercomb: Your Honor, I don't think
this evidence is materiaI.
By the Court: I can't comment on the evidence. I wi11 just
have to overrule- your objection.
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Trudy Mundy,
CROSS EXAMINATION.
By Mr. George Revercomb:
Q. Is that before or after withholdings?
A. That is gross, his gross earnings before any deductions.
Q. That is not take-home pay?
A. No, sir.
Q. Did you take out insurance from that, life insurance¥
A. Yes, sir.
By Mr. Collins: I object to that.
By the Court: Objection sustained.
The witness stands aside.
~

By Mr. Collins: Your Honor, I would like to
call Miss Trudy Mundy as an adverse witness.
By the Court: She· is not a party.

page 45

TRUDY .MUNDY,
having been first duly sworn, testifies· as follows :
DIRECT EXAMINATION.
By Mr. Collins:
Q. What is your name?
A. Trudy Mundy.
Q. What is your father's name?
A. Charlie Mundy.
Q. How old are you, Trudy?
A. Sixteen.
.
Q. And where does Charlie Mundy, your father, live?
A. 808 Highland Street.
Q. Now, Miss Mundy, you were in the vicinity of an accident that occurred at the corner of Prospect and Monroe
Streets on the 17th of last December?
A. Yes.
Q. Where were you going and who was with you?
A. I was with Patty Bess and he was taking me home where
I lived on Monroe Street at the time.
·
Q. You lived on Monroe Street at that time and
page 46 ~ were walking home from the movies. Now, at that
time did you know Jerry Burks¥
A. No, sir.

.
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Trudy Mundy,
Q. Do you know him nowY
A. Yes, sir, when I see him?
Q. You know whether Patty Bess knew him at that time?
A. No, sir, I don't know if he knew him or not.
Q. Now, when this accident between the automobile and
Mr. Webb occurred where were you?
A. I was a little past the barber shop on Monroe .Street.
Q. You were a little past the barber shop on Monroe Street?
A. Yes, sir.
Q. Will you look at that map right beside you and see if
you can orient yourself any. This is Monroe Street going
toward your way. This is the barber shop. This is Prospect
Street and this is going uphill and this down. Can you follow

ill

.

A.
Q.
were
A.
Q.

Yes, sir.
Now, suppose y~:m come here and point about where you
when the accident occurred.
I was about right here.
You were about halfway between this alley and the
street?
page 47 ~ A. Yes, sir.
By the Court: Put a cross mark at that point.
Note:

(The witness does as requested.)

By Mr. Collins:
Q. Now, who was with you?
A. Patty Bess.
Q. Now, did you see any portion of the accident?
A. I saw the man. sliding across the road and that is all I
saw.
Q. You say you saw him sliding across the road. That was
after the accident?
A. Yes, sir.
Q. Did you hear any part of the accident?
A. I heard the noise when the car hit him.
Q. Before you heard the noise were you looking in that
direction,
A. No, sir.
'
Q~ As soon as you heard the noise which way did you lookT
A. I looked up toward the car.
Q. Was it light enough to· be able to see the car and see
what was there?
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Trud.y Mundy.
A. I just ~aw lhe car. I .don't know how light .it w.as. I
could see the car.
page 48 ~ Q. Did you see Mr. Webh at any time in the .air
or .any place?
,A. That is the w.ay it looked to me when I first looked up.
Q. Explain in your own words how it looked to you.
A. When I fir.st saw him it looked like he wa.s kind of flying
through :the air_.and then he s.tarted sliding.
-Q. When you fir.st saw him it looked like he was flying
. :through the air and then you .saw him sliding on the .street.?
.
.
A. Yes, .sir.
.Q. When y:ou .s.aw him slidio;g .on the street where was the
1CarY ·
A. It had about .stopped.
Q. .At what point?
A. Down about that alley, I guess.
Q. Which alley are you speaking of Y
A. The one behind the house on the right.:hand -side..
Q. The one behind the house on the right-hand side. .You
mean the alley behind Prospect Skeet Y
·
.A. It was only one. It was behind the house.
,Q. Where wa,s the house with refereiroe to when you were T
A. Ola, it was right up in front of me.
Q. And was it across Prospect!
:page 49 } A. Yes, 'Slr.
Q.. NowJ the car stopped down m that direction
:somewhere T
A. Yes, sir.
Q. When you saw Mr. Webb go in the-air and. then slide •on
the street was the car this side of Mr. Webb or :on the other
side of him y
A. It was on this side of Mr. Webb. .
Q. Was he on your side 'Or on the f.ar side Y
A. He was 'On my side.
'Q. At what time?
A. After I saw Mr. Webb 'Sliding across the :street. He was
•on the right-hand side.
Q. Who was on the right-hand side T
.A. Jerry''s·car.
Q. rt was ·on the right..:hand side. Now, let me ·ask you this:
- When you saw him in the air that is the best you can tell
:about where the accident happened. Is that righU ·
A. Yes., sir.
·
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Trudy Mundy ..
Q. Now, when you saw him in the air that would be the
point where the accident happened. Will you look at· that
map or sketch and put an '' X'' on here about where you think
that happened? I tell you again this is Monroe Street going
east toward your house and this. is Prospect Street
page 50 ~ proceeding up the hilL This. is the barber shop
'
where you were. Now, this is Prospect Street
going up the hill and this is the sidewalk. Where wo.uld he bewith reference to the sidewalk if you would extend the lines.
acros.sY
A. I would say about right here-.
Q. Let me ask you to be certain that you understand where. you are. At what point in the street did the accident occur!
A. I didn't know because I didn't see it.
Q. When you saw him in the air at what point in the street
was heT
· .
A. Right here.
·
Q. What point is that Y Explain what point that is ..
A. About the telephone pole.
Q. Which telephone pole Y
A. The one on the right-hand side.
Q. Put a mark there, an X.
. Note: (The witness. does as requested.)
Q. That is where you think you saw I:t.im in the air Y'
A. Yes, sir..
Q. Where did Mr. Webb's body stop, Miss Mundy? Do
you knowY
.
A. No, sir. I saw the body but I couldn't say where it
stopped.
·
·
Q. Where was it when you saw it f
A. It was laying near the curb, not on the curbi
page 51 ~ but near the curb.
Q. Right where he had been struckY'
A. No, sir.
Q. How near there?
A. He was across the road from where he had been struck.
Q. Across the road from where he had been struck!
A. Yes, sir.
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Trudy Mundy.
CROSS EXAMINATION.
By Mr. George Revercomb:
Q. You remember about where Mr. Webb passed you, don't
youY
A. Yes, sir.
Q. Where he passed you and .Bess Y
A. Yes, sir.
Q. And was that down here near the barber shopY
A. About at that alley the other side.
Q. Was it right opposite the alley or east of the alley?
A. It was the other way.
Q. You mean up this way from the alley when Mr. Webb
passed you?
A. Yes, sir.
Q. How far up this way?
page 52

~

By the Court: You mean Mr. Webb or Mr.
Burks?
By Mr. RevercoIItb, Mr. Webb. He was walking.

Q. How far was it?
A. Pretty near the alley.
.
Q. Are you just estimating this thing?
A. I am pretty sure that is where we were.
Q. Could you be mistaken about that?
A. I could be mistaken.
Q. Fact of .the matter is you could have been much closer
to Prospect Street, couldn't you, when you saw the accident
or heard the noise of the accident Y ·
A. Yes, sir.
Q. You don't know how far ·away from Prospect Street
you were, do you?
A. No, sir.
Q. And when you fix this place here back where you put an
X-mark not far from the barber shop you are more or less
estimating that or guessing at it Y
A. Yes, sir.
By Mr. Collins : Your Honor please, I am taken by surprise
at this answer. I am not certain she understands and I would
like to cross examine her. She has turned adverse.
page 53 ~ · By the Court: You knew she was adverse when
you put her on.
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Trudy Mundy.
By Mr. Collins:
Q. Let me ask you this, Trudy: Taking Monroe Street and
the way you were facing, you were proceeding east on Monroe
Street. Now then, with reference to the center of Monroe
Street did the accident as you could see occur in the center
or was Mr. Webb struck to the right of the center or to the
left of the center as you were walking up the streeU
A. I couldn't say that because I didn't see him get struck.
Q. You didn't see him get struck¥
A. No, sir.
Q. So you don't know where he was struck¥
A. No. I know where I saw him going through the air
like you asked me.
Q. Was that to the right or to the left of the center as you
were facing it on Monroe¥
A. It was to the left.
Q. It was to the left of the center. I will ask you this,
Trudy: As you were facing or were proceeding. east on
Monroe Street when he went through the air was he to the
left of the center of Monroe Street or to the right
page 54 ? of the center of Monroe StreeU
A. Do you mean was be on the left of the car or
right of the car¥
By the Court :
Q. Supposing there was a white line drawn down through
the middle of Monroe Street-there was no line there but supposing there was a white line-what Mr. Collins wants to
know is when you saw Mr.Webb's body in the air was it on the
left-hand side of the white line or on the right-hand side of
the white line if the white line had been there 1
A. It would have been on the left-band side.
By Mr. Collins:
,
Q. Trudy, do you know how many telephone poles are on
that corned
A. One over next to the bus stop and one on the other side.
Q. One on each side f
A. Yes, sir.
Q. Now, is there one over next to the bus stop¥
A. Somewhere close to the bus stop.
Q. Now, which one of them was be closest to when he was
in the air¥
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Ti~dy Mundy.
A. The one on ihe le'f t-hand side.
Q. Where is thaU
:page 55} A. I mean on the right-hand ..side.
.
-Q. Where is it nearest to, to the bus stop1
A. No, sir, the one on the right-hand :side.

B.v the Court-:
·Q. Let me ask you ·a question. You made an "X" opposite
-to where Mr. Webb's body was in the air when you first saw
'it but your an'Swer just now would indicate that the body was
,on the left-hand side of the center part of the .street which
would be all the way across ihe str~t. Explain. to Irie :if that
is what you do mean.
·
A. Well, I said he was about in the middle l@f the street
when I saw his body~
. Q. You want to change the location -of the X you put on
!the mapY Get up there and look at the X.
A. I can see it from he.r.e.
Q. You didn't put tbat X in the middle.
A. No.
Q. You want to change the XY
A. I guess so.
Q. Suppose you tale a pencil and change it.
Note: (The witness dues as requested.)

:By Mr. Oollins :
Q. Now, that appears to you to :be about where it :appeared
'to you to be, near, the center of the streeU
A. Yes, siT.

:page 56 } By ¥r. George Revercomb:
Q. When you heard a noise and Ia0ked up there
:and saw Mr. Webb had been struck was Jerri'.s car .on his
:right-hand side of the streeU
A. Yes, sir.
-The witness stands aside.
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MRS. ANNABELLE WEBB,,
having: been first duly sworn,. testifies as. follows.:.
By the Courl ; You all concede she was. the admi:t:lisiiratrix:
who brought the suiU
.
By Mr.. George Revercomh: Yes,. sir.
DIRECT EXAMINATION~

By Mr. Collins::
Q. State your nan:re ..
A. Annabelle Webb. ·
Q. You are the widow of James; E. Webb°lA. Yest sir.
·
Q. How old are .you, Mrs. Webb! I know I run not sup:posedl
to ask you.
A. Fifty.
Q. You are :fi£ty years of ager·
page 57 ~ A. Yes,. sir'.
Q. How old was Mr. WebM
· A. Fifty-seven.
Q. How long had you and Mr. W ehb been marriedt
A. Twenty-nine years.
Q. How many children do you have i
A. Two.
Q. What are their names?
A. James C. and Patricia· Anne.
Q. Patricia Anne, I believe, is married, is' she not 'l'
A. Yes, sir.
·Q. And James C. is in the setvice 2
A. That is right.
Q. ·Both sitting right behind you there°l
A. That is right.
Q. And where does your daughter live t
A. Idlewi1d.
Q. And where do you now live t
A. 345 Prospect.
Q. Did you live there with your husbandr
A. Yes, sir.
Q. How long did you live there?
A. I think about 22 years.
Q. You and your husband and your children lived there
about 22 years!

Gerald Darwin Burks v. Annabelle Webb

45

Annabelle Webb.
A. That is right.
Q. Where did Mr. Webb work at the time of his
death?
A. West Virginia Pulp and Paper Company.
Q. And how long had he wo;rked for the West Virginia
Pulp and Paper Company?
A. Close to thirty years.
Q. Had he ever worked anywhere else V
A. Not that I know of.
Q. Was he born and raised in Alleghany County?
A. He was.
Q. And you went to the public schools in Alleghany Countyf
A. Yes, sir.
Q. Mrs. Webb, prior to Mr. Webb's death did you have
any independent income of any kind of your own V
A. No.
Q. Did you ever do any kind of public work, work for anyone else?
A. No, sir.
Q. What did you do V
A. I kept the home for my children and my husband.
Q. You kept a home for your children and your husband'?
A. Yes, sir.
Q. Now, do you know what Mr. Webb's earnings were?

page 58

~

By the Court: You have that information.
~

By Mr. Collins :
Q. You heard what the paper mill official said?.
A. Yes, sir, and that is correct.
Q. And what was that money used for?
A. Well, to keep my home going.
Q. I am talking about Mr. Webb's salary.
A. It was used just for home expenses. We were trying
to pay for a home.
Q. And raising a family?
A. Yes, sir.
Q. Was Mr. Webb a good husband1
A. He was. He was a good man to work and a good provider.
Q. And was he good to you?
A. Yes, sir.
Q. And good to the childten V
A. Yes, sir.
page 59
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Annabelle Webb.
By Mr. George Revercomb: We don't see the materiality
of that.
·
By the Court: I don't believe that would be material, that
particular part of it.
By Mr. Collins:
.
Q. Mrs. Webb, when did you first hear of your husband's
injuriesY
.
page 60 ~ A. The police office called me. It must have
been close around 11 :00 o'clock because he had already been taken to the hospital.
Q. And d~d you go to the hospital Y
A. Yes, sir, I did.
Q. And did you see him and talk to him Y
A. Yes, I did.
.
Q. And then what did you doT Did you return home or noU
A. Yes, sir.
·
Q. And shortly thereafter what happened Y
A. The police came and knocked on the door, it was two of
them, and told me that my husband had died.
·Q. Now, was that quite a shock to you and the childrenY
A. It certainly was.
Q. Just state, Mrs. Webb, to the jury what effect Mr.
Webb's death, outside of finances, had on youY I mean do
you miss him Y
A. Oh certainly. He was my only means of provision.
By Mr. George Revercomb: We object.
By the Court: Sustained.
By Mr. Collins:
Q. What effect has his death had on you Y
page 61

~

By the Court: That is the same thing. She has
already testified about the loss of companionship
and loss of income.

By Mr. Collins:
Q. What was Mr. Webb's physical conditionY Was he
strong and healthy or not Y
A. He very seldom ever missed a day from work.
Q. Will you just answer the question Y Was he strong and
healthy or not?
A. Hewas.
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<Q. And I heliev.e y.ou say he worked regularly_
.A.
_:Q.
.A.
Q.

He did work regularly.
How .old is yolll' .daughted
Twenty-.three.
And how old is your son.1
A. Twenty-.sev.en.

:CROSS EXAMINATION.
:By Mr. George Revercomb:
Q.. You say your hu.sband w.orked regularly. Did he have
.:any sickness 1
.
A. If he did I didn't know anytking about it.
Q. You have two children, a son .and .a daughter j
A. That is right.
Q. How old is your son¥
A. Twenty-seven.
Q. Is he married,
:page 62 ~ A. No, sir.
Q. Your -daughter is married. How 'old is she f
A. Twenty-three.
Q. Your son is in serviice and. your daughter has her -own
bome1
A. That is right.
Q. Now, you w.ent to the hospital that night Mr. Webb was
Jmrt, didn't you!
·
A. Yes, sir.
Q. And you came home and, of course, Mr. Webb's death
was rather unexpected, wasn't iU
A. Certainly.
Q. Unexpected and sudden~
A.· Yes, sir.
Q. You had seen him, I believe, -about a couple of hours
oefore his death. Isn't that right!
A. Probably a little longer .
.Q. Now, I believe that you have received $1.0,'000.00 insur:ance.
By Mr. Coliins: I ·object.
By the Court: Objection sustained. Disregard that,
:gentlemen of the jury.
By Mr. George Revercomb: We would like to take that up
with your Honor.
'I)age 63 } By the Court:: Lady and gentlemen, retire to
your room.
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Note : The jury retires to the jury room..
By Mr. George Revercomb~ If your Honoc pleasre,, counsel
for the plaintiff has. developed the fact that she was dependent upop. Mr. Webb's. wages or salary at the paper mill and
what he was getting and left the impression here· she is now
without that and doesn't have anything and looks to., me we·
ought to be able to show she does have something. She
isn't destitute your Honor. She is receiving this insurance.
because her husband was an employee of the paper mill and
a part of this insurance, your· Honor, was. f.or accidental death..
By the -Court: That doesn't matter. Is she should get a.
million dollars from an insurance company it would not be·
admissible to show it. The question here is what she should
be entitled to recover from somebody who from their negligence caused the death. This. evidence is inadmissible.
.
By Mr. George Revercomb: We except to the court's:
ruling.
page 64 ~ By Mr. Collins: Your Honor, I think this is a
very serious matter, this question being asked::
"Did you receive $10,000.00 from insurance?" I am inclined
to make a motion to discharge the jury. Life insurance,
hasn't a thing in the world to do with this case. It was an
insurance policy Mr. Webb took out on his own life, paid forwith his own money, and it has nothing to do with this case.
By the Court : Are you making the motion or not Y
By Mr. Collins: I withdraw my motion at this time. No,.
I believe, if your Honor please, I move the court to discharge:
the jury.
By the Court: Motion overruled.
By Mr. Collins: I except for the reasons stated.
Note : ( The jury returns to the jury box.)
By the Court : Lady and gentlemen of the jury, just beforeI sent you to your room a question was asked the witness if
she .had received other money since the death of
page 65 ~ Mr. Webb. I want to say to you to disregard that
.·
altogether. I don't think she answered the question but I want you to disregard the question and erase it entirely from yoit mind. You are not to consider any other in-·
come or anything she may have received from any other source
by reason of the death of her husband. You are to try thiS'
case solely from the evidence in the case and not to take into·
consideration or consider at all what might have been sug-
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gested or stated about other income or other funds that she
may have received. Will you do that¥
.
By Mr. Collins: The court is not saying she did receive it?
By the Cqurt: I don't think she answered the question but
I want to get out of the jury's minds any suggestion. You
may proceed.
RE-DIRECT EXAMINATION.
By Mr. Collins:
Q. Do you know at what age Mr. Webb would have been
eligible for retirement from the paper mill T
A. They are allowed to work past the age of 65 some few
months. I can't say just how long.
Q. Just a short period T
.
page 66 ~ A. For a short period after:y they are 65 is what I
understand.
By Mr. George Revercomb: We object to that and move to
strike it out.
By the Court: Motion overruled.
By Mr. George Revercomb: We except.
Q. Wasn't Mr. Webb sort of placed in different positions
at the mill on account of his health T
.
A. No, sir, not that I know of. He has been a millwright
for years and when anything was broken down he would go to
different parts of the mill. to work but that don't say he
was shifted from one department to another.
Q. What department did he work in T
A. He was a millwright.
The witness stands aside.
page 67

~

F. H. RINEHART,
recalled, testifies as follows :
DIRECT EXAMINATION.

By Mr. Collins:
Q. Mr. Rinehart, I asked you to make certain calculations
with reference to a person's speed in walking and the distance they would travel. Assuming that ·a man would walk at
four miles an hour what distance would be travel per second?
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By Mr. George Revercomb: We object to that.
By the Court: I don't know how material it is. Anybody
can sit down and figure that up with a pencil and paper.
The objection is overruled.
By Mr. George Revercomb: We except.
By Mr. Collins:
.
.
·.
Q. What distance would a man travel in a second at four
miles an hour T
A. Walking four miles an hour he would travel 5.9 feet per
second.
'
By Mr. Revercomb:
Q. You don't know how fast anybody was walking in this
case, do you T
A. No, sir.
page 68

~

By Mr. Collins:
·
Q. What would be the distance from the curb of
Monroe Street to the center of Monroe Street T
A. It would be half of 33 feet, 8 inches. It would be 16 feet
and 10 inches.
The witness stands aside.
By Mr. Collins: The plaintiff rests.
Note : ( The jury retires to the jury room.)

By Mr. George Revercomb: If your Honor please, we want
to move the court to strike the plaintiff's evidence in this case
because all the physical facts in this case show that the plaintiff's decedent was guilty of contributory negligence.
It has been testified here, and I think it is conceded, that
the street is straight. It has been shown there was nothing
to hinder any person who was walking on the street from seeing either direction on the street for quite a long distance,
and it is shown here on this map and it is not conpage 69 ~ tended that he couldn't see. Now, Mr. Webb had
to either walk or run out into the middle of the
street in front of this car. There is no evidence here that the
lights were off on the car and nothing here to show any reason
why he shouldn't have se~n this automobile coming along the
street and it is obvious, your Honor, from all this testimony
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:here that has· been given that Mr. Webb was guilty of negli.gence in walking out into the .street or ;running or whichever
way he went in front of this car. We .submit that that negligence was certainly a proximate cause of his injuries resulting. in -his death .and w.e want to mov.e to strike the plaintiff's
,evidence.
By the Court : Motion overruled.
By Mr. George Revercomb: We except.
By th.e Oou;rt: Ar.e you ready to prooeedl
By Mr. G.eorge Revercomb: Yes, sir.
page 70} EVIDENCE FOR THE DEFENSK
Note.: (The jucy returns to the jul'y box.)
F. H. RINEHART,, .
:r.:ecalled as ·a witness for the defense, testifies as I.ollows.:
DIRECT EXAMINATION.

::Sy Mr. George Revercomb:
.
Q. Mr. Rli.nehart, cl.id I make a request that you make ·an.other plat showing Monroe Street for ·some distance in each
,dire-ction from the scene of the accident?
A. Yes, sir.
Q. Is this the map that y<:>u made .at our :request that is ·here
,on this board-7
A. Y.es, sir~
By the Court: Mark that Exhibit No. 2.
-:By Mr. Iteverco:rn:b;
Q. Mr. Rinehart, did you make the measurements up there?
A. Yes, sir.
Q. I believe you have testified already about the width of
Monroe Street between Prospect Street ·and the alley that is
between Prospect Stre.et and Fudge Street, havn 't you?
A. Yes, sir.
·
·Q. Is Monroe Street from McCurdy Street back
page 71} this way, west, on to the alley between Prospect
Street and Fudge Street, of uniform width?
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A. Yes, sir.
,
Q. Did you state how wide Prospect Street is from curb to
curb near the intersection'?.
By the Court : He has been over all of that before. It is.
·

27 feet.

By Mr. Revercomb;
Q. Did you measure the distance from Hawthorne Street
east on through to the. point opposite a telephone pole on
Monroe Street'?.
· A. Yes, sir.
Q. What was that distance'?.
·
A. 360 feet from the south line of Hawthorne Street to th~
north line of Prospect Street.
Q. From the north line of Hawthorne or south line'?.
A. South line of Hawthorne Street.
Q. South line of Hawthorne Street to the south line of
Prospect Streett
A. That is right.
Q. What does this designate here'?. Is this. the telephone,
pole'?.
A. Yes, sir.
Q. And you saw that pole there and have located it here on
the map. Is that righU
page 72 t A. Yes, sir.
Q. How many feet is this telephone pole from
the east curb line of Prospect StreeU
A. 21 feet and 6 inches, measured at right angles.
Q. Is Monroe Street from Hawthorne Street on through
past Prospect Street straight and level or practically level'?.
A. It is straight.
Q. And practically level t
_ A. I didn't run any elevations on it.
Q. Is there anything in the way that Monroe Street runs:
that would prevent a clear view along that street from Hawthorne Street, from the east line of Hawthorne Street on
through past Prospect Street and on down to Fudge Street'?.
A. I didn't go as far as Fudge.
Q. Down to the alley between Pr9spect and Fudge'?.
A. There is nothing to obstruct your view.
Q. What is the width of the sidewalk on the south side of'
Prospect Street'?.
A. 5 feet, 5 inches.
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CROSS EXAMINATION.
By Mr. Collins:
Q. What is the distance from the sidewalk or property line
on Prospect Street to this pole 7 You said it was
page 73 ~ 21 feet, 6 inches from the pole to the curb of Prospect Street.
A. From the property line extended it would be 5 feet.
Q. The sidewalk is up against the property line, isn't it 1
A. No, sir.
By Mr. George Revercomb :
Q. The telephone pole, as I understand it, is 5 feet east of
the south property line on Prospect Street 7
A. Yes, sir, 5 feet east of the property line extended.
The witness stands aside.
CLAYTON P. BESS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. George Revercomb:
Q. Your name is Clayton P. Bess 7
A. Yes, sir.
Q. How old are you 7
A. Nineteen.
Q. Do you know Jerry Burks, this boy here behind me 1
A. Yes, sir.
Q. How long have you known him 1
page 74 ~ A. Quite a while.
Q. Were you anywhere near the scene of' this
accident on the night of December 17th, 1955 when Mr. Webb
was struck by a car operated by Jerry Burks 7
A. Yes, sir.
Q. How were you traveling, walking or riding 7
A. Walking.
Q. On what street were you walking?
A. On Monroe Street.
Q. On which side of the street were you walking?
A. The right-hand side of the street going east.
Q. Were you walking on the sidewalk 7
A. Yes, sir.
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Q. Was anybody with you while you were walking along
· there?
A. Yes, sir.
.
Q. Who was iU
A. I had a date with Trudy Mundy.
.
Q. And where had you been or where were you going?
A. We had been to the movies and were going home.
Q. Now, did ·Mr. Webb pass you on the street?
A. Yes, sir.
Q. He passed you and Trudy Mundy?
A. Yes, sir.
.
Q. Where did you first see Mr. Webb when you
page 75 ~ were walking there?
A. He was coming down McCurdy Street when I
first saw him.
Q. And where were you and Trudy Mundy coming from Y
A. We were on Monroe Street.
Q. Now, did Mr. Webb pass you while you were walking
along on Monroe Street?
A. Yes, sir.
Q. Where were you when he passed you, about where?
A. Just about the barber shop.
Q. Here is a map here. Here is the barber shop. Here is
the alley. This is the. garage and then the barber shop. This
is Monroe Street and this is McCurdy Street. I understand
you to say you were at the barber shop.
A. Yes, sir.
Q. That is the ·only barber shop along there?
A. To my knowledge it is.
Q. And that is what you ref er to when you say along about
the barber shop when he passed you Y
A. Yes, sir.
Q. And did Mr. Webb walk on ahead of you Y
A. Yes, sir.
Q. Did you and Trudy Mundy continue walking?
A. Yes, sir.
Q. Walking in an easterly direction, were you Y
page 76 ~ A. Yes, sir.
.
'
Q. Were you walking toward Prospect Street Y
A. Yes, sir.
Q. Did you notice Mr. Burks' car when it passed you on
the street?
A. No, sir.
Q. You never noticed iU
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. .A. N<0J sir.
.
Q. Did you hear tbe noise of the collision or impact when
Mr. Webb was struck or did you hear the noise of the accident or hear the noise of brakes or anything!
·
A. Not to my knowledge. I don't remember hearing anything.
Q. Did anything draw yo.ur .attention to the accidenU
A. What do you mean Y
Q. Did you hear the accidenU
A. No, sir.
Q. Did you see the acci.denU
A. I saw the accident, yes, sir.
Q. Row did you happen to see iU Were you looking in
;that direction Y
A. It just happened when I was looking in tfil!,t direction.
Q. Now, I might ask you this: Did you notice Mr. Webb
after he passed you on the street Y
page 77 } .A.. Yes., sir.
By Mr.. Collins : I w.ant to ,object

t@

the leading questions.

.By Mr. George Revercomb:
Q. Now, did you see or did you notice where he went to up
the street, up Monroe Street or down M,onroe StreeU
A. He .continued on up Monroe Street.
Q. You mean in an. easterly direction Y
A. Yes, sir.
Q. Did you see how far he went up there or where he went
to up there Y
.
A. He went up to Prospect and crossed Pr<Jspect Street.
Q. Then where did he go from there after he crossed Prospect Street? Did you notice Y
A. He w.ent down a little ways and started to cross the
:street.
Q. He went a litle ways after crossing Prospect and then
did what?
A. Started across Monroe Street.
Q. He then started across Monroe Street Y
· A. Yes, sir.
'Q. Where was he on Monroe 'Street when he started across
Monroe Stre·et Y
:page 78 } A. I wouldn't know how to answer that.
Q. Is there anything along there that you noticed
· where he started to cross the .street, a1:1.ything to fix it in your
mind?

•
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A. He went down behind the telephone pole to cross the
street.
Q. He went behind the telephone pole t
A. Yes, sir.
Q. When you say he went behind the telephone pole do you
mean he went around on the east side of the telephone pole 1
A. He continued on down Monroe Street past the pole and
started across the street.
Q. Passed the pole and started across the street¥
A. That is right.
Q. Did you see him as. he started across the street t
A. I saw him as he stepped into the street.
Q. Did you pay any more attention to him after he stepped
into the street¥
A. No, sir.
Q. Well, did you see him when he was struck by the car 1
A. Yes, sir.Q. Now, what did you see there when Mr. Webb was struck
by the cari
·
page 79 ~ A. I just saw the oar right on him and it hit him ..
Q. How was Mr. Webb struck¥ Do you rememberY
A. In the back.
Q. Now, what part of the street was the car on¥ Was it on
the -left side or the right side Y
A. He was on the right-hand side of the street.
Q. Right-hand side of the street going which direction t
A. Going east.
Q. vVhat did you do when you saw this accide-nt Y
A. I ran to him and tried to help him.
Q. Ran to whoi
A. To Mr. Webb.
Q. Were you the first person there to the scene of the accident right after it occurredi I mean were you the first person to reach Mr. Webb 1
A. Yes, sir.
· Q. Did you try to help Mr. Webb 'l
A. Yes, sir.
Q. Where was Mr. Webb lying when you got to him1
A. On the left-hand side of the street.
Q. How far from the left curb facing east was Mr. Webb
lying1
·
A. I would say a foot.
Q. You know how his body was lying1 Was: it lying length-

Gerald Darwin Burks v. Annabelle Webb

57

.Clayton P, Bess,
wise along the street or diagonally across the street
or straight across the street, or do you know?
A. His feet were out in the road.
·
Q. His feet were out in the road Y
A. Yes, sir.
Q. And his head was toward the curb Y
A. Yes, sir.
Q. Was he straight across the street or was he slanting?
A. Slanting like.
Q. Did you see the front of the car and do you know what
part of the car struck Mr. Webb Y
·
A.. Looked like to me the headlight hit him.
Q. Which one Y
A. The left headlight.
Q. Do you know what Burks did right after the accident
when you got there or right after Mr. Webb was struck? What
did Mr. Burks doY
A. He stopped his car and came back to where I was.
Q. And did he do anything for Mr. Webb or make any
effort to do anything for Mr. Webb?
A. He took his overcoat off and put it over him. At leasthe gave it to me to put over him.
Q. He took his coat off and gave it to you to put over Mr.
WebM
A. That is right.
page 81 ~ Q. Do you know whether anyone called for first
aid?
·
A. Yes, sir.
Q. Who called for first 'aid?· Do you remember Y
A. I know Mr. Warlitner called.
Q. You know where he went to call first aid 7
A. No, sir, I do not.
Q. Were you there when the first aid got there Y
A. Yes, sir.
Q. Were you there when the officers got there 7
A. No, sir,
Q. The first aid men got there before the officers Y
A. Yes, sir.
Q. How many first aid men got there, would you say, before the officers got there or be.fore you left Y You remember
how many you saw there?
A. Was four or five. I am not sure of that.
Q. You are not sure of that?
A. No, sir.
page 80

~
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Q. You really don't know Y
A. No, sir.
Q. Did you see any tire marks there in the road Y
A. No, sir. ·
Q. Did you see any dirt in the road there that looked like it
was from a car Y
A. Yes, sir.
.
page 82 ~ Q. Where was that dirt with reference to the
telephone pole that was on your right? It is
marked here as "telephone pole" o·n this map. Wb.ere was
the dirt out in the street with reference to that pole Y
A. Back in here. Right in here.
Q. Was that dirt on the right of the middle line facing east
or on the left side Y
A. On the right side.
Q. And according to where you pointed it out there on the
map that dirt would be opposite or nearly opposite that pole.
Is that right Y
A. Somewhere in the vicinity.
Q. Where did it appear that Mr. Webb was struck with
reference to the telephone p9le Y

· By Mr. Collins: I object to that.
By the Court: What is the objection?
By Mr. Collins: He asked him where did it appear he was
struck.
·
By the Court: He can testify where Mr. Webb was when
he was struck.
·
By Mr. Revercomb:
Q. Where was he with reference to Prospect
page 83 ~ Street Y Was he across Prospect Street or east of
Prospect StreeU
A. East of Prospect Street.
By the Court: How about taking a pencil and making a
little mark on the map using the letter "A" where Mr. Webb
was when he was struck.
Note: (The witness does as requested.)
By Mr. Revercomb:
Q. You say it was along there T
A. Yes, sir.
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By the Court: Is that ·east or west ·of the telephone pole f
By Mr. Revercomb: There is the telephone pole :right there
:and the mark he made is east of that.
Q. That mark is somewhere near opposite the telephone
:pole, isn't iU
A. Yes, sir.
.
Q. Where were you on Monroe Street when this a-ecident
t0ccurred Y
A. I was on the right-kand si<le of the street back to the w:est
of Prospect Street.
Q. Were yau very far west of Prospeet Street Y
A. Not too far, no, sir.
Q. Were you a long distance or a short distance Y
A. A short di:Stal'l.ce.
page 84 '}- Q. Did I understand you to say you immediately
went to Mr. Webb when you saw he was struck?
A. Yes, sir.
Q. I might a-sk you this: What was the eolor of the clothes
Mr. Webb had onY
A. You mean a definite color Y
Q. I mean were they light or dark clothes.
A. Dark clothes.
Q. They were dark clothes. Did he have a hat on or not?
.A. Yes, sir.
Q. Do you: remember whether his hat was a light colored or
dark colored haU
A. It was a dark color.
CROSS EXAMINATION.
By Mr. C0llim1~
Q. Mr. Bess, as I understand you, you were proceeding toward East Covington with Trudy Mrmdy.
A. Yes, sir. ·
Q. And Mr·. Webb passed you about the barber shop or in
front of the barber shop Y
A. Yes, sir.
Q. And he proceeded on walking tow.-ard the corner Y
A. Yes, sir.
:page 85 } · Q. And he had gotten to the corner and crossed
Prospect Street and then crossed Monroe Street
:and was struck by the time you reached what poinU
A. I can show you on the map. There were some trees.
We were just passing the last tree on the block.
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Q. There were some trees. between you amd your view of
the accident 1
A. No~ sir·.
Q. ·where were the trees.1
A. The trees were on my left. \Ve had just passed the
trees this way.
Q. The trees were on your left 1
A. Yes, sir.
Q. And they were between the barber shop and the accident, were they not?
A. They were between the sid<:iwalk and the street ..
Q. On Monroe Street there were trees. there t
A. Yes 7 si;r.
Q. Now, do you know at what point you were between Prospect Street and the barber shop when the accident oocurred 1
A. Do I know how far from the barber shop I was.?

By the Court: Take a pencil and make another letter ''A',.
to show where you were.
page 86

~

Note:

(The witness does as requested)

By Mr: Collins:
Q. You were about that distance from the corner. Now~
you did not see Mr. Webb cross into the street, did you f
A. I saw him step into the street.
Q. You saw him step ip.to the streeU
A. Yes, sir.
Q. You are positive of thaU
A. Yes, sir.
Q. Do you recall this question being asked you in the TriaI
Justice's Court? "Do you know how far that pole is from
Prospect Street?' 1 You answered: ''No, sir." Then you
were' asked: "You say he", (meaning Mr. Webb) passed
the other side of that pole?" Your answer was "Yes, sir."·
Then you were asked: '' From the time that he did that when
was the next point that you saw him f 11 Your answer was~
"Just as he was getting ready to be hit by the ca:r. "
Was that question. a'sked you and wa:s that the answer you
made?
A. Yes, sir ..
Q. The next question: '' In other words, you did not see
him walking into the street f'' Your answer was: ''No, sir.'~
Wasn't that question asked you and wasn't that your answer t·
A. If it is on there I imagine it was.
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Q. But now you say that you did not see him

page 87

r walk into the street.

A. I saw him step from the curb into the street.
Q. Now you say. you saw him step from the curb into the
street?
A. Yes, sir.
Q. Now I ask you was not this question asked you on page
48 by the Comonwealth Attorney: "Didn't he walk out
there?'' ( speaking of going out into the street) Your answer
was : "I didn't see him. " Was that question asked you and
was that your answer?
·
.
A. He was ref erring to did I see him walk into the street
after I saw him step from the curb. I think that question is
in there.
Q. Have you ever said anything in this evidence before
about seeing him step from the curb?
A. Yes, sir, I am pretty sure I have. I think I have been
asked that question several different times.
Q. But not in court?
A. I don't know.
Q. At the scene of the accident when Mr. Kemper asked
you where the accident' happened did you tell him: (About
eight feet from the intersection of Prospect.'' T
A. I did not talk to Mr .. Kemper at the scene of the accident.
Q. How about Mr. Kesterson?
page 88 r A. I didn't talk to him at the .scene of the accident.
Q. All right, how about two days later?
A. I talked to him at the police office.
Q. You mean you talked to him that night at the police
office?
A. No, sir.
Q. At that time didn't you say that the accident happened
about eight feet east of the intersection of Prospect?
A. I believe I did.
·
Q. Now, let me ask you this: At that time when talking
to Mr. Kemper or Mr. Kesterson the night of the accident
or two days later you did not mention anything about the telephone pole, did you?
A. I don't remember.
Q. You do not remember whether you did or not. Is that·
right?
A. Yes, sir.
Q. Do you remember when you first thought of the telephone pole?

62

Supreme Court of Appeals of Virginia

Clayton P. Bess.
A. No, sir.
.
·
Q. You say that you did see some dirt in the street?
A. Yes, sir.
Q. And the dirt in the street is where you think that the
· impact actually occurred. Isn't that true Y
page 89 ~ A. That is where I think; it occurred.
Q. And that i_s the point th~t you are giving us
here when you say it was about opposite that pole. Isn't that
right?
A. I didn't say opposite the pole.
Q. I am asking you this: As far as you can tell Mr. Webb
was hit where the dirt was in the street and I believe you say
that point is east of the pole.
A. Yes, sir.
Q. And as far as you can tell the dirt designated the point
of impact?
A. Yes, sir.
Q. You didn't see the skid marks Y
A. No, sir.
.
Q. As I understand, from where you were it appeared to
. you Mr. Webb went across Prospect Street and then attempted
to cross Monroe Street but he was just beyond the pole when
he attempted to cross Monroe Y
A. Yes, sir.
Q. That is the way it appeared to you Y
A. Yes, sir.
.
Q. Then when he was struck did you ·see the actual impact T
A. What do you mean Y
Q. I mean did you see the car strike him.
page 90 ~ A. Yes, sir.
'
Q. And were his feet on the ground when it
struck himY
A. I couldn't see his feet.
Q. I believe you said it looked to you like it hit him in the
back.
A. Yes, sir.
Q. And was plenty of light so that you could see that from
where you wereY
A. I wouldn't say there was plenty of light but I could see.
Q. You could even see which way he was turned.
A. By the car's headlights I saw him.
Q. Did he try to jump from in front of the car or anything?
A. I didn't see him.
.
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It just happened all of a :sudden, didn't iU
The car hit him all of a sudden.
And how far did it knock him.¥
Knocked him from the right .side of the road to .the ieft
~~
.
Q.. You e-stimate he was struck on the right side 9f the road
but it was about near to the center as he could get, wasn't iU
ls that your opinion f
· .A. He was near the center of the road, yes, sir.
page .91} Q. The automobile was on the right-hand side
of the road but very near the center. Isn't that
:true¥ The left headlight was very near the center of the road
:and Mr. Webb was very near the center of the road when he
was struck. That is true, is it noU
.A. I .say he was near but not very near.
Q. He was pretty close.?
A. H.e was close.
Q. Then the point where you saw him is wher.e it looked to
you like the dirt dropped from the ear f
A. I didn't :see the dirt drop from the car..
A. I don't mean you actually ·saw the dirt drop from the
,car but you saw the dirt there and that is where y-0u designate
the point of impact was. lm't that'righU
A. Yes, ·sir.
Q. So I think we are in agreement on that. W\'l:re you there
when any measlll.rements were made T
A. No, sir.
Q.. And yolil. didn't notice the car at .all until Y1))U :saw it hiU
A. No, sir.
·Q. Diidn 't hear it Oil' see it.?
A. No, sir, never even noticed the car.
Q. And you and Trudy had been to the movies f
.A. Yes, sir.
_
:page 92 l .Q. I believe they call you Patty Bess,, don't they f
.A. Yes, sir..
Q.
A.
Q.
A.

RE-DIRECT EXAMINATION.
"By Mr. George Revercomb:
·Q. Was there anything to draw your attention to the Burks
((Jar before the accident occurred f
A. No, sir.
Q. Was there any other traffic along there that you saw at
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the time· the accident oceurred or immediaitely before the accident?
A. I never noticed: any.
.
Q. You. never noticed any othe'l" traffic'[
A. No, sir.
· .
Q. Mr. Collins asked you a question from p2ge 45 of the
t:rranscript of evidence taken in the Trial Justice's hearing~
You were being asked where Mr. Webb entered the street and
the question was asked you : '' Where did he enter the street
before he'was struck¥'' You said, ''He went across Prospect
Street and enter~d behind the pole.'' It that the same statement you makemow !
A. Yes, sir.. . · ·
By Mr. Collins: .I didn 1t a:sk him thrl. I said be.fore the
hearing~
By the Court: Don't get into a:my argument.
page 00

~

By Mr. Revercomb:
Q. Now, that was your statement I read to you
that yoµ made at the hearing. Is that right!
·
A. Yes, sir.
Q. And it is your statement nowt
A. Yes, sir.
Q. I believe you siated there that you esiimated the dis·tance that the accident happened ea:si o:i Prospect Street at
eight feet. Is that right T
A. I kept saying it was just my estimation of the distance,
and I just gave him my estimation.
Q. I believe he a:sked the distance the pole was east of Pros·pect, the telephone poie.
A. Yes 1 sir.

By Mr~ Colfim;: I object.· I don 1t know what Mr. Revercomb is talking about. He doesn/t state who asked him and
when. According to Mr. Kemper this bay never mentioned
the pole.
By the Court~
Q. Mr. Kemper investigated this matter and you talked!
to him at the police station. Is tha:t cOO'rectt
A. Yes-, sir.
By Mr. George Revercomb::
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Q. You were estimating the distance of the pole
page 94 ~ east of Prospect Street at eight feet at that time,
.the distance the telephone pole was east of Prospect Street?
·
A. Yes, sir. I was asked what was my estimation of the
distance of the pole from the corner of Prospect Street.
Q. And you said eight feet and you were estimating that
distance. Is that right?
A. Yes, sir, I think that is right ..
Q. But you did say you were estimating iU
A. Yes, sir.
Q. Had you measured it?
A. No, sir.
Q. Now, from what you actually saw there was that nearly
opposite the telephone pole where Mr. Webb was hiU
A. Nearly opposite it. I wouldn't say it was opposite it.
Q. Which direction was it from the pole?
A. To the east of the pole.
Q.. Now, you are basing that on what you saw?
A. That is right, basing it on what I saw.
Q. And you also saw the dirt there 1
A. Yes, sir.
Q. And' where did you say that was with reference t.o the
telephone pole?
A. To the east of the pole.
page 95

~

RE-CROSS EXAMINATION.

By Mr. Collins:
Q. Where are you now living?
A. Washington, D. C.
Q. And you came in for this trial?
A. Yes, sir.
Q. How long had you known Burks?
A. Quite sometime. I couldn't tell you how long.
Q. Was it as much as a year?
A. I would say a few years. We knew each other and spoke.
Q. Now, with reference to this eight feet Mr. Revercomb
asked you about. I want to be fair and clear on the matter.
When Mr. Kemper or Mr. Kesterson, whoever was talking to
you down at the jail, did you say anything to them about the
pole that night?
A. One of those officers asked me how far did I estimate
the telephon~ pole was from the corner.
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Q. That was down there that night. You are sure that you
were· asked that question?
A. It mi§ht not have been that night but I know I was
asked that question by Mr. Kemper or Mr. Kesterson.
Q. I want to know whether you were asked the question in
the trial or by the officers.
'
A. I was asked in the trial too.
·.
Q. It is your contention you were asked both
page 96 ~ times ~bout the pole Y
A. Yes, sir.
Q. I will ask you if Mr. Stephenson didn't ask you this
question: "I am asking you approximately how many feet
east of the intersection of Monroe and Prospect did Mr. Webb
enter into Monroe Street. Do you understand the question Y''
You said, "Yes, sir." Then he asked: "I am asking you if
it wasn't approximately eight feet." Your answer was:
"That is what I estimate it." That is what you estimate4 it
there at the time or shortly after this happened. Isn't that
right?
.
A. I think it was two days after it happened.
Q. And that would be about as good an estimate as you
could give here today, isn't iU
A. Yes, sir.
Q. So when you told the officers that Mr. Webb walked out
approximately eight feet from the intersection on the south
side of the street and then stepped out into Monroe Street .
you were telling at that time what happened as you saw it.
Is that right?
A. Yes, sir.
Q. And that would be your estimate today?
A. I didn't pay particular attention to how far it was from
the corner. That was an estimate.
Q. Then another question at the bottom of page
page 97 ~ 46: "Apparently at that time you considered Mr.
Webb to be very near the intersection of Monroe
and Prospect Streets Y" Your answer was: "Yes, sir, he was
near it." You say that today?
A. Yes, sir.
Q. '' And you didn't tell the officer anything about a telephone pole, did you Y'' Your answer was : '' I don't remem. ber." Did you niake that answer in tpe trial over here before
Mr. Dyches?
A. If it is in there I guess I made it.

'Gerald Drurwin Blilrks v. Annabelle Webb

67

Ar.nold Lewis W:arlitne-r.

RE-RE-DIRECT EXAMINATIOR

By Mr. Revercom'b·:
Q. I understood you to say you are working in Washington
now.
.A. Yes, :sir.
Q. Were you here in Covin.gfo1il las.t week!
A. Yes, sir, through :the week end. I came in on Friday
:and left on Wednesday.
Q. While you were here was a summons .served on you to
:appear here as a witness!
.A. That is right.
.
'Q. .And _you we:re served with a summons!
A. That is right.
\Q. Did you require y.olll' mileage and attendance before
coming fr.om Washington t.<i> testify at this trial T
page 98 }- A. Yes, sir.
·Q. Yoo wern here because y.ou were .summonsed
;and your required your mileage and a.ttenda:oce in .advance!
A. Y,es,, sir.

:By Mr. Collins:
Q. Were you paid T
A. I wa-s given my mileage and attendance.
·Th-e witness s-tands aside.

· ARNOLD LEWIS W ARLITNER,
:having been fir.st duly sworn, testifies as follows::
DIRECT EXAMIN.ATIOR
J3y Mr. Edmund Revercomb:
Q. You are Arnold Lewis W arlitner 1
A. Yes, "Sir.
Q. How old are you T
A. Eighteen.
Q. Were you with Gerald Burks the nlght of the accident
when Mr. W-ehb was struck by an automobile -operated by
.Jerry Burks T
A. Yes, sir.
Q. Were you in tb.e car with b.iin at the time ·of the accfdenU
A. Yes, sir.
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Q. Where had you and Jerry been before the accident'?.'
A. Been to Roanoke shopping~
page 99 t Q. Anybody else with you 'l
A. No, sir, there wasn't.
Q. Take any girls 'l
A. We took them to Roanoke but came home and went to the>
movies but we had taken them home.
Q. You mean at the time of the accident no girls. were witln
you.
A. No,. sir.
Q. Where did these girls- liv<il"Z
A. W es.twood.
Q. You took the girls. home after the pictlll'"e show'l
A. Yesi sir.
Q. Then where were you proceeding 'l
A. Jerry was. taking me home.
Q. Where did you 1ive 'l
A. 315 South Alleghany. He wa:s. going to turn up Fudge:
Street.
Q. You were proceeding along what street before you:
reached the point of the accident¥
A. We were going up Monroe Street.
Q. Which direction 'l
A. East.
Q. Fudge Street~ I believe, inte:irsects with Monroe Street
just east of the intersection of Prospect and Mon-·
page 100 t roe.
A. Yes, sir.
Q. As you were proceeding along Monroo Street from:
Hawthorne Street on down to Pro.spect Street I wish
you would state whether or not there was any other traffic·
along there in the way of vehicles either coming toward you orproceeding in the same direction you were at that time.
A. No, sir.
Q. Were you following any other car 'l
A. No, sir~
Q. Any other car following closely behind you'[
A. No, sir;
Q. No oncoming vehicles along Monroe Street'[
A. No, sir.
Q. Was there any white line there marking tire- c·enter of'
Monroe Street?
A. No, sir.
Q. Which side @f the street was Jerry Burks. operating his:
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car on as he proceeded from McOurdy Street on east of Prospect Street¥
A. Going east he was on the right-hand side.
Q. He was on his right-hand side and that would be on the
south side of Monroe¥
A. Yes, sir.
Q. I wish you would state if you know about what speed he
was making along there.
page 101 r A. Around 20, between 20 and 25.. Not over 25.
Q. Between 20 and 25 miles an hour¥
A. Yes, sir.
Q. Did you see Mr. Webb on the sidewalk?
A. No, sir, I didn't.
Q. Did you see him at any time before the collision T
A. No, sir.
Q. Did you see him at the time he was struckT
A. No, sir.
Q. 'Where were you looking at the tiine of this accident¥
A. Sort of turned looking out the window at Clayton Bess
and the Mundy girl walking along the street.
Q. Where were they at that time?
A. ·wen, they were approximately about 25 feet back from
the corner of Prospect. They were walking from Hawthorne
toward Prospect and I would say approximately 20 or 25 feet
back from the corner.
Q. About 20 or 25 feet west of Prospect Street when you
saw themT
A. Yes, sir.
. Q. Do you know whether Jerry Burks' car was on its ri~ht
side of the street¥ Let me ask you this : Do you know which
side of the street Jerry Burks' ear was on at the moment of
the impact or when his car struck Mr. Webb¥
page 102 r A. Well, I wasn't looking right at the moment
of the impact but I know Jerry didn't get off his
side of the road any.
Q. You know what part of Jerry's car struck Mr. 'Webb¥
A. vVell, from looking at the car and all it was right along
about the left headlight.
Q. In other words, you looked at the car after the accident'?
A. Yes, sir.
Q. And the left hea,dlight was damaged¥
A. Yes, sir, and the rim was knocked off.
Q. Some part of it was knocked off¥
A. Yes, sir.
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Q. Was that the visor over top of the headlight?

A. Yes, sir.
Q. Now, after the accident did you go back to where Mr.
"\\!ebb was?
A. Yes, sir.
Q. When the car stopped which side of the street was it on?
A. The right-hand side.
· Q. Whose right-hand side?
A. Our right-hand side.
Q. What did you do after the collision?
A. Well, I heard the collision. I didn't know
page 103 ~ what it was. I asked Jerry and he told me. We
jumped out and I started over to Mr. Webb_ and
Clayton Bess got there ahead of me and he told me to call
the First Aid and I went over to the brick house on the corner
and kept knocking and wouldn't nobody answer and finally
when they came they said they had already called the first
aid.
Q. What did Jerry do after the accident?
A. Well, he went to the corner house on the other side and
was knocking on the door. First of all he run up to the man
and was helping there what he could.
Q. You mean to Mr. WebM
A. Yes, sir.
Q. What did he do?
A. Well, when I got there they told me to go call the First
Aid but when I came back he was · giving him his overcoat
and all to make him comfortable.
Q. Who was?
A. Jerry was using his overcoat to put over Mr. Webb.
Q. You said you didn't see the car strike Mr. Webb but do
you know where it was at the time he was struck along the
street there? Was it in the intersection or past the intersection?
A. It had passed the inter.section.
Q. Could you give us some idea how far beyond Prospect
Street it was that this accident happened? ·
page 104 ~

By Mr. Collins: Your Honor please, I object
to that for the reason this witness could only obtain that information from what he ascertained afterwards
and it would be guesswork. He said he didn't know.
By the Court: He felt the impact. He was in the car. Objection overruled.
·
By Mr.' Collins: I except.
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::By Mr.. Edmund Revercomb:
Q. Will you state where Mr. Webb was struck in the street,
.about wh.erel
.
A. When the impact occurred I Io.oked around and I would
:say it was around 20 or 25 f.eet.
Q. From what T
A. Past the intersection going :east.
Q. You mean the car had completely gone through the intersection and had gone .some 20 or 25 feet before it struck Mr..
WebM
A. Yes, :sir.
Q. Did you notice any dirt on the road there!
A. Yes; :sir.
Q. I wish you would state where that was. Di-d you notice
the telephone pole on the r.i,ght side?
:page 105} A. Yes, .sir.
Q. The tele_phone pole .on Monroe .Street past
ProspecU
A. Yes, sir•.
Q. Will you state where the dirt was ljing iu the road with
reference to that telephone pole f
A. You want me to show you on this map or jll.lilt tell you f
By the Court: Take a pencil '.B.nd mark it.

By Mr. Revercomb~
Q. Here is the intersection of Prospect Street with Mon:roe Street. This is going east toward Clifton Forge. This
is the telephone pole. I wish you would take a pencil and
mark on there about where the dirt was lying in the street
with reference to this t-elephone pole. Was it on the right
,or left side of the center line of Monroe Street Y Was the dirt
,over on Jerry's right side or was it on his left side?
A. This is the eenter of the street and this is the telephone ·
:pole. I would say the dirt was right along there..

By the Court: Mark it with a "W,.,.
· Note: (The witness does as requested.)
.By Mr. Revercomb:
Q. Do you intend for that ''W" to be to the right or to the
left of the center going east 4/
:page 106 -~ A. "That would be to the right· of the center
:going east.
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Q. And about opposite the telephone pole °l
A. Yes, sir.
Q. Did you notice what kind of clothes Mr .. W ~bb had orn
that evening!
·
A. 1,Vell, I didn't notice the color but just noticed they were:
rather dark clothes.
I
Q. Did you go to the hospital that evening:¥
A. No, sir, I didn't. I was working on a milk truck and
had to get up at 5 :00 o'clock and Jerry. took me home.
Q. Do you know which side of the street Mr. Webb was.
lying on after he was struck Y
A. Yes, sir.
Q. Whic4 side¥
·
A. He was lying on this side over here.
Q. Which side is that?.
·
A. Going east it would be the left side or_ the north side. ,
Q. Was his body lying east or west of the point you have,
marked with a "Wny Which direction was his body from
· that? Was it down that way or back this way!
A. Back this way a little bit.
Q. Do you know how his body was lying¥ Was. his head or·
his feet toward the curb¥
A. I didn't notice that.
page 107 ~ Q. Were the headlights burning on Jerry Burks.''
cart
·
A. Yes, sir.
Q. As you were going down Monroe- Street were they
burning¥
A. Yes, sir.
Q. Were you there when the officers were there making
measurements¥
A. Yes, sir.
Q. Did you observe these tire marks: on the road¥
A. Well, I didn't notice how they measured them. I
watched them measured but I didn't know what they measured.
Q. Did you observe the location of the tire marks. on the:
highway¥
A. Yes, sir;
Q. I wish you would state whether or not you observed
which of the road those tire marks were on.
A. They were on the right-hand side of the road going east..
Q. Are you referring to the right-hand side of the cente:r:of the road'.¥
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A. Yes, sir.
Q. And when you say ''they'' do you mean both the left
and right tire marks?
A. Yes, sir.
·
Q. They were both on the· right-hand side of the
page 108 ~ street going east which would be Jerry Burks'
right-hand side of the highway. Is that righU
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Collins:
.
Q. Arnold, the tire marks began at what point with reference to the dirt that you have marked there, east or west?
A. Well, I would say they started right along where the dirt
was and where the mark is.
Q. Where you have marked it for the dirt?
A. Yes, sir.
Q. Then they proceeded on toward Clifton Forge, or east,
from that point?
A. Yes, sir.
Q. You also stated or pointed out that Mr. Webb's body
was a little west of the. dirt. Take this pencil and mark about
where you estimate his body was.
A. How do you want me to mark it Y
Q. With another "W".
Note: ( The witness does as requested.)

Q. Was that against the curb or close to the 'curb?
A. His body was close to the curb. .I won't say how close
but it was close.
Q. Of course, you didn't see ·Mr. Webb at any
page 109 } time until he was on the ground.
A. That is right.
Q. When he was on the ground that was the first time you
11oticed what ·kind of clothes he wore Y
A. Yes, sir.
Q. Was he bleeding?
A. Yes, sir.
Q. Now, you have put where the dirt was and you think
that is where he was struck?
·
A. Yes, sir.
Q. So the dirt is at the point where the man was struck?
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A. Yes, sir.
Q. Was this a cold clear night f
A. Yes, sir, it was a clear night.
Q. It wouldn't have been any trouble for you to have seen
nir. ·webb if you had been looking but you were looking the
other way. Isn't that rightf
A. That just depends.
Q. You don't know. Wasn't it clear and bright 1
A. It was clear but I wouldn't say it was bright.
Q. The street light was there.
A. That covers a certain area but I wouldn't say it covers
clear over to the other side.
Q. You think you could see clearly for 50 feeU
page 110 r A: Could see from what, the street light or the
headlights 1
Q. From anything. Anyone could have se~n Mr. Webb for
50 feet.
A. Well, as you come up to Prospect Street there is a little
rise up and it just depends how he came over into the street
ns to whether you would see him or not.
Q. You contend there is a rise in the streetf
A. Yes, sir.
Q. Arnold, as you were proceeding you saw Bess with the
· gir 1. Did you know Trudy f
·
A. I didn't know her :first name. I knew she was a Mundy.
Q. And you were looking at her 1
A. I was looking at the couple.
Q. Did you mention to Jerry, "There goes Patty"1
'A. I may have. I don't recall.
Q. Do you know whether or not he saw them about the same
time you did f
A. About the same time or if he saw them f
Q. I say· about the same time.
A. I don't know exactly when he saw them. He has said
that he noticed them being along there but didn't say what
time he saw them.
.
Q. You don't know when he saw themf
page 111 r A. No, sir.
Q. But he has said he did see them f
A. He said he knew they were walking along the· street.
Q. You were looking at them and then you said the accident happened and you asked him what happened f
A. Yes, sir.
'
Q. What words did you use and what did he sayf
A. He just told me he had hit a man.
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Q. And that is the first .you knew of iU
A. Yes, sir.
Q. You say you don't know which side of the road the car
was on but prior to that when you were looking he had stayed
,on his right!
A. Yes, .sir. You can tell as you ride along.
Q. Didn't I understand you to say you didn't know where
the car was at the time but you assumed it was on the right
.because be .always .stayed on his righU Wasn't that your
.reply!
A. Yes., sir..

RE-DIRECT EXAMINATION.
By Mr. Edmund Rev.ercomb;
Q. Did I understand you to say you knew his car was on
the right side of the center line of the street at the time of
the impact!
A.· The last time I looked on the street be was on his side
and as I was looking at the couple I didn't notice
:page 112 r the car to go away from the curb any further .or
.anything to :show that he was off of his side of
:the road.
Q. I believe you say that the tire marks indicated that his
,car was on the right side of the road.
A. Yes, sir.
Q. On his right side going easU
A. Yes, sir.
The witness .stands aside.

W. B. SMITH,
:having been first duly sworn, testifies as follows::
DIRECT EXAMINATIOR

· By Mr. George Reve;rcomb~
Q. Is your name W. B. Smith¥
A. Yes, sir.
Q. Where do you live, Mr. Smith?
A. Clifton Forge.
Q. Were you at the hospital the night Mr. Webb was taken
there after this accident?
A. Yes, sir.
·Q. And who did you go there with!
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A. I took Mr& Webb and the girl I was with over there_
Q. Who was the girl you were with¥
page 113 ~ A. Betty Gibson.
.
Q. Is she a next-doo.r neighbor or friend of Mrs•.
WebM
A. Next-door neighbor.
Q. And you had been going. with this girl, Betty Gibson 1
A. Yes, sir.
Q. And you were with this girl and you and the girt took
Mrs. Webb over to the hospital after the accident¥
A. Yes,. sir.
Q. Did you all go in the hospital there at the same time 1
A. Yes, sir.
Q. Did you see Jerry Burks over there 1
A. Yes, sir, I run into Jerry as soon as I went in the door
there.
Q. Diel you go up to the room where Mr. Webb was, you
and Betty and Mrs. W ebM
A. Yes, sir.
Q. Did you see Mr. Webb there! .
A. Yes, sir.
Q. Did Mr. Webb make any statement there in the room.
with reference to the accident 1
page 114

~

By Mr. Collins: I object to that.
By the Court: Objection overruled.
By Mr. Collins: I except.

By Mr. Revercomb:
Q. Did Mr. Webb make any statement 'l
A. The boy came in the room and was standing a:t the, foot
of the bed and kept on telling Mr. Webb how son·y he was.
and Mr. Webb told him he didn't blame this boy. I don't know
what his exact words were because it has been a good while
but the impression I got was· that Mr. Webb didn't blame the
Burks boy.
Q. Didn't blame young Burks for the accident 'l
A. That is right.
Q. Did you hear Mrs. Webb on that occasion make any
statements 1
A. She said something to him.
By Mr. Collins: I object.
By the Court: That wouldn't be admissible. I don't think
you can ask that question without laying a foundation.
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.

.•

CROSS EXAMINATION.
By Mr. Collins:
.
Q. You took Mrs. ·webb over to the hospital?
page 115 ~ A. That is right.
.
Q. And Mr. Webb was injured and in bed, seriiously injured, as it turned out to be?
A. Yes, sir.
Q. And he was talking to his wife and consoling her and
various ones. Is that right?
A. Yes, sir.
Q. Jerry said something to the effect, '' I am awfully sorry.
I didn't mean to do it." Isn't that about the way it was?
A. He·kept telling Mr. Webb that he was sorry, how sorry
he was about it.
Q. And Mr. Webb said, in effect, "I know you didn't mean
to do it."
A. He just said, '' I don't blame you for it.''
. By Mr. Revercomb:
Q. He said words to the effect that he didn't blame him
for it?
A. Yes, sir.
The witness stands aside.
MRS. ANNABELLE WEBB,
recalled.
EXAMINATION.
By Mr. George Revercomb:
Q. Mrs. Webb, you were there when Mr. Smith
page 116 ~ was over there at the hospital, weren't you?
A. That is right.
Q. And in discussing the accident in the presence of Mr.
Smith and whoever was in the room didn't you make the statement there that you didri't blame Jerry?
A. No, sir, I did not and my husband didn't either,
Q. You didn't make the statement?
A. No, sir. Jerry told me he was sorry and my husband
didn't understand him. He had been given a sedative and
asked me who it was and I said that is the boy that struck
you and he didn't say "I don't blame you." He didn't say
anything, just said "Oh", and started talking about his back
·
paining him.
. ·
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Q. Let ·me ask you something. Your husband didn't know
J enT Burks before, did he Y
A. I couldn't say whether he did or didn't· This is a small
town. He may have known him by sight.
Q. Neither you nor Mr. Webb blamed him for the accident
over there that night, did you Y
A. We didn't say we blamed him or didn.'t blame him. My
husband was in extreme pain and I didn't know as much then
as I do.now.
· Q. But you did not blame him that nighU
A. I didn't tell him thatTdid or didn't. That was not said
iu the room that night in my presence.
·

page 117

~

By Mr. Collins:
.
Q. You were thinking about your husband. You
weren't thinking about any trial or putting the blame on anybody, were you 1
A. I was looking after the interest of my husband.
The witness stands aside.
W. B. SMITH,
recalled.
EXAMINATION.
By Mr. George Revercomb:
Q. When you were over at the hospital on the occasion ref erred to a few minutes ago did you hear Mrs. Webb make any
-statement with reference to blaming or not blaming Jerry
Burks for the accident?
A. Well, she talked to him and the exact words I couldn't
tell you.
Q. What was the substance of what she told him Y
A. Well, she didn't act like she blamed him and didn't talk
. like she did.
By Mr. Collins: I want to object to this. At that time no
one knew the facts and Mrs. Webb co.uldn't possibly have .
known whether Mr. Burks was to blame or not.
By .the Court: As far as Mrs. Webb is concerned I don't
think it would be material. She didn't see the
page 118 ~ accident. What Mr. Webb said might be material.
By Mr. Revercomb: Vl e save the point on the
part of Mrs. Webb.
The witness stands aside. .
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GERALD DARWIN BURKS,
l1aving been first duly sworn, testifies .as follows:

DIRECT EXAMINATION.·
.By Mr. George Rev.eroomb;
Q. Your name is Gerald Burks!
.A. yes, .sir.. .
.
Q. Are you the person :sued here in this caseY
.A. Y~, ,sir.
Q. Were you driving the car that .struck Mr. Webb!
.A. Yes, mr, I was the driver.
Q. How .old .ar.e youY
A. I am 20 now.
Q. ·How old were you .at the time oft~ aecideD.U
A. I wa:s 19.
Q. Where d.g yoll. liv;ef

A. Mag.azine Street.
Q.. Are you married2 .
A. No, .sir, I am not
Q. You live with' youll' parents!
:page 119 ~ A. That ii.s xight
Q. Where are you emplGyed?
A. West Virginia Pulp and Pap,.er Company.
Q. What d@ you do thereY
A. I am junior draftsman in the -engin.eerim.g :d.epartmeJ11.t.
Q. You $RY you were driving tln.is car the night .of the acci<den.U
A. That is dght.
Q. How long have you be·en driving a :cad
A. A little over three yeairs.
·
Q. Now, who was in the car with you .at tmi time of the
:accident Y ·
A. ArnolJ.d Lewis W'arlltner.
Q. And where were yr0u goiugf
A. I was taking him home. He lived at the '.top of Fudge
:Street on Alleghany Av.eI1J1e.
· Q. Nrow, how far down Monroe .Stir.eet we;re you intending
'to gcD y

.

A. To Fudge Stroot.
Q. Then where were y.ou going to go Y
A. Up Fudge Street to AD.eghany.
·
Q. Were y:ou going to make a turn at Fudg.eY
A. Yes, sir, a left turn.
Q .. And go to Alleghany Avenue!
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A. That far right..
· Q. Is Fudge Street the next street east from
Prospect Street °I
.A. Yes, sir, it is.
Q. Now, I want to ask you where you had'. been~
.A. In the day we had been to Roanoke doing some ChristmaS" shopping, then came back from Roanoke and to-ok the·
packages home and t:hen we came b1:rnk ta tne movies. W ~
didn't get there in time to see the first of the muvie and we·
stayed a little bit into the second movie and it was about
10 :00 o'clock and we left the movie and then we to-ok the g:rrfa
home and we were coming home ourseive·s~
·
Q. You and ,A.mold Warlitner had gone to Romioke with:
these two girls shopping, I:rad brought them back after :finis:hing the shopping, and did you take the girls to the show f.
A. Yes, sir, they went with us.
Q. Then did you take the gir!S' to their hmnef
A. Yes, sir, to their home in Westwood.
Q. Is that where they lived°l
A. Yes, sir.
.
Q. West of Covington about a mile °l
A. A mile or mile and a half.
Q. Had you ;fust taken the girls home and were on the way
to take Warlitner home at the time of' the a:ccidentf
A. That iS' right.
page 121 ~ Q. About what time did this accident occur?
A. Well, we left the theatre at ten and didn't
-stay long up at Westwood and it must have been around 10 :30
and I found out later from the repart tnat the police· made out
that it was 10 :30.
·
· Q. Yon f'ound out from the officers that it wa:s 10 :3'0 at night
when the accident occurred Y
A. Yes, sir.
Q. How fast were you trnveling along the street there·,.·
along Monroe Street II(
.
A. Between 20 and 25. We were· going to turn at Fudge
Street and we weren't exceeding the speed limit.
Q. You are sure you weren't exceeding the speed limit °l
A. Yes, sir.
·
· Q. Which side of the street were you traveling onf
A. On my right-hand side.
·
Q. You know where Hawthorne Street isf
A. Yes, sir.
·
Q. From the time you left Hawthorne' Street going east on
page 120

~
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Monroe Street did you meet any traffic up to the time of the
accident that you recall?
A. I don't remember meeting any traffic.
Q. Was any traffic following you, any vehicles following
immediately behind you¥
A. No, sir, I didn't see any.
page :J-22 r Q. Were you following any?
A. No, sir.
Q. Now, in driving along Monroe Street did you see Mr.
Webb at any time before or just before the instant he was
struck by the car you were driving?
A. No, sir, I didn't.
Q. Now, I want to ask you this : Did you notice anybody on
the sidewalk there as you got near Prospect Street 1 Were you
conscious of anybody being on the sidewalk1
.
A. Be£ ore I got to the intersection of Monroe and Prospect
I was conscious of a couple walking on Monroe Street.
Q. Did you know who they were?
A. Not then. When I. came closer to Prospect Street I
didn't see anything in the road ahead of me and I looked to
my right at the couple and down Prospect Street and I thought
I recognized the boy.
Q. Who did you think the boy was 1
A. I thought it was Clayton Bess and it turned out it was
Clayton Bess.
Q. Did you know the girl?
A. No, sir, I didn't.
Q. You say you turned to the right. ·what kind of turn did
you make1 Did you turn your head clear around or whaU
A. No, sir, not clear around, just a slight tuTn
page 123 r to the right.
·
Q. How long did you look to the righU Was it
a glance or a long look or what?
A. Just a glance, not more than a second.
Q. What part of your car did you look through as you
glanced to your right?
A. I looked through the right front windshield and right
front door window.
Q. How many doors on this car you were driving?
A. Two doors.
Q. What kind of car was iU
A. 1949 convertible Buick.
Q. And why did you glance toward your right for a second f
A. Well, I didn't see anyone in the road ahead of me and
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·r just more or less from habit of looking down side streets to
check if any traffic is coming out at that place and I looked
at the couple in the same glance I looked down Prospect
Street.
Q. At the same glance toward your right you saw the
couple and looked down Prospect Street?
A. Yes, sir.
Q. Now then, you say that was a second. Then did you put
your eyes back on the road in front of you T
A. When I turned my eyes to the road Mr.
page 124 ~ Webb was immediately in front Clf the fender.
Q. He was immediately in front of the fended
A. Yes, sir.
Q. When .you saw Mr. Webb could you avoid hitting him
in any way T
.
• A. No, sir, I couldn't. If there had been some way to avoid
hitting him I would have taken it.
Q. What did you do¥
A. I applied my brakes_ ~s soon as possible but I don't believe the brakes took hold until after the car had actually hit
him, and I pulled the wheel just a slight bit to the right.
Q. In other words,. you did what you could in that time
from what you say. Is that iU ·
A. Yes, sir, I did what I could but wasn't anything I could
do to avoid hitting him. I was too close to avoid hitting him.
Q. What part of your car struck Mr. Webb?
A. Left headlight.
Q. What part of the headlight?
. A. Sitting in the car it would have been the left side of
the headlight rim.
'
Q. Any mark on your car that showed that Y
A. Yes, sir, was a dent in that headlight rim on the left- ·
-hand side of it.
page 125 ~ Q. A dent on the rim on the left-hand side of it T
A. Yes, sir.
· Q. Now, what did you do after Mr. Webb was struck¥
A. I stopped the car as soon as possible and I put the lights
on parking lights and ran back to Mr. Webb. When I arrived
there at Mr. Webb the Bess boy had already gotten there.
Q. Patty Bess was already at Mr. Webb you say when
you got there Y
A. Yes, sir.
Q. Did you try to do anything to help Mr. Webb?
A. Wasn't much I could do to help him. I am not much at
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:first aid. I g.a.ve him my coat. I don't .say that helped him
-<llny.
Q. Did you make a call for first .aid 1
A. I went to this house on the corner and the other boy
went to the house on the other corner and the people at the
Jiouse I went to .said they were making the call Then I
went back to Mr. Wehb.
Q. Now, while you were driving up Monroe Street before
you struck Mr. Webb~ _and at the time you struck Mr. Webb,
were the headlights burning on the car y.ou were driving?
A. Yes, sir, the headlights were .on. They were on lower
:page 126

~

.berun.
Q. They were on full and lowered. Is that what

I understand!
A. Yes, :sir.
Q. Were you present whe;m. the fi.rst .aid mem. ~t there1
A. Yes., .sir~ I was.
Q. Were you present when the officers got there!
A. Yes, .six.
Q. Were you present when Mr. Kemper measn.r.ed the marks
in the road¥
. A. Yes., sir, I w.as there but I didn't p.ay any :attention to
:.him measuring them.
Q. You didn't pay any .attention to him mea-suring?
A. No, sk
Q. Did you .see the dirt in the road.?
A. Yes, sir, I noticed the dirt in the r0ad.
Q. Where wa:s that dirt in tbi:l- road with referen-ce t(i, the
intersection of Prospect Street and Monroe Street 1
A. It was down near the telephone pole on the right-hand
:side of the street going east.
Q. You'mean down opposite the p@le.?
A. Down near it. I wouldn't s.ay it was oppll)slt:e it.
Q. What part of the :street was it in 7 Was it m the middle,
·.right side or left ·side, .or whexe Y
A. It was near the center of the -street, ail.ong in here (indicating on map).
:page 127 } Q. ,Vas it in the center or pa:st the center to-ward the left or was it on the right side of the
i.cented
A. It was on the right side of the center.
Q. That is the right side going easU ·
.A. Yes, .sir.
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Q. Now, you say you didn't measure the marks. and didn't
do anything about that at all t
A. No, sir.
Q. Did you go. to the hospital after the accident!
Ar After the accident I was instructed by the policeman to,
go. to the p.olice station.
Q. Did you do thaU
·
A. Yes, sir, and after I left the police station I went home,
and told my mother what had happened and then went to the:
hospital.
Q. You went _home and told yo.u:r mothe:r what had happened and then went to the hospital?
A. Yes, sir.
Q. Did you go there to see Mr. Webb and to see how he was r.
A. Yes, s.ir.
Q~ Was anybody with you when you went to the hospital 'l
A. No, sir, I was by myself.
Q. You s.aid you were conscious of Bess- and the girl on the,
street there. Did you notice them before you got.
page· 128 ~ up to the place where yQu glanced to your right?.
A. Yes, sir, I noticed them before I go.t there.
I wa·s cons.cious they were there.
Q. Were you also looking in front of you at the time~·keeping your eyes on the road?
A. Yes, sir, just like looking at you now I can see the judge:
sitting up there.
Q. Looking at me you can see the judge sitting up there i
A. Yes, sir.
Q. Did you see. Webb on the sidewalk or in the street o.r
anywhere until just the instant or about the ins.taut or near·
the instant the car struck him?
A. No, sir. If I had seen him !would have kept my eye on
him. I didn't see him until he was right in front o.f the car~
Q. What kind of clothes did Mr. Webb have on, light or dark
clothes1
·
A. Dark clothes.
Q. In traveling east on Monroe. Street you kn.ow where that
light is on the corner the:re t
A. Yes,, sir:.
.
Q. Is the hard surface light or dark there in oolor°l
A. Fairly dark pavement along· in that sec.tion.
Q. I wish you would state whether or not it is.
page 129 ~ easy to notice anyone very quickly as you drive
along there at night with the street light on just
past the intersection there, east of the intersection.
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A. No, sir, it is not easy. I have tried it several times since
the accident happened and it is just a sort of a black spot
right along in that section that makes it difficult to see anybody if they would come out at that place.
Q. In other words, you can't very q_uickly see them.
A. That is correct.
CROSS EXAMINATION.
By Mr. Collins:
Q. Mr. Burks, do you recall whether or not Warlitner mentioned to you that this couple was on the street there as you
approached them?
A. No, sir, I don't recall him saying anything about the
couple.
Q. You don't know whether he did or not?
A. I don't recall.
Q. Now, you did look to your right on the sidewalk as you
approached the intersection and saw the couple there and
recognized the boy to be Patty Bess?
A. I thought it was Patty Bess.
Q. You looked at them and you thought it was
·
page 130 ~ Patty Bess and it was Patty Bess?
A. Yes, sir.
Q. And then you approached ProspeGt and continued to look
down Prospect to see if any car was coming?
A. They were near Prospect Street.
Q. But you continued to look down Prospect Street?
A. Yes, sir.
Q. Then when you turned back to the road you saw Mr.
Webb and hit him about the same time?
·
A. Yes, sir.
Q. Now, the speed you were driving and the conditions
there if you had seen Mr. Webb, if things had been different
and you had seen him as you actually entered the intersection,
you could have slowed up and stopped and missed him, could
you not?
A. Yes, sir, I think I could have.
Q. The way the accident happened when you hit he had
gotten to your left front light?
A. Yes, sir.
Q. Almost past the car, we will say. Is that right?
A. Yes, sir.
Q. How much would you car have had to move to the right
to have missed him completely?
.
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A. I would say six inches at least would have cleared him.
Q. I believe you have said that Mr. Webb to the
page 131 ~ best of your knowledge was about the center of
the highway but a little to your right, putting
your car completely to the right of the center. Is that what
you sayY
A. Yes, sir, that is what I said.
Q. If he had moved over six inches further would he have
been across the center of the street?
A. No, sir, I don't think he would have been across the
center of the street.
Q. If he had been six inches further Y
A. That is right.
Q. He would have been pretty near Y
A. He would have been nearer the center than he was when
I hit him.
Q. Now, Jerry, you saw some dirt in the road after the
accident, did you not Y
A. Yes, sir.
Q. And you estimated or it would be your considered judgment that that dirt was at the point where Mr. Webb was
struck¥
A. Yes, sir, I would take it that is where the impact happened.
· Q. And, of course, after you had struck him, and, as Warlitner .said, you said "I have struck a man" you were excited
and did everything you could to help him but
page 132 ~ there was nothing to be done.
A. I stopped the car and ran back to him.
Q. You stopped the car and ran back?
A. Yes, sir.
Q. By the time you got there though Bess had already gotten there.
A. That is right.
Q. Anyone else there Y
A. No, sir.
Q. Wasn't anyone else there at that time¥
A. No, sir.
Q. But you were excited, weren't you¥
·A. Certainly I was excited.
Q. Did the skid marks start at approximately the same
place the dirt was¥
.
A. I didn't pay any attention to the skid marks.
Q. You didn't notice where they began or ended Y
A. No, sir.

Gerald Darwin Burks v. Annabelle Webb

87

iler.ald Darw.in Burks.

'Q. But yon do]m.Dw that there were skid marks there.
A. That is what the policeman said.
·Q. Did ~u notice the policeman making any measurements 7
A. I saw them measuring .but wasn't paying any attention
to the measurements.
Q. Now, when you .say your speed was_, in our
:page 133 ~ opinion, not greater than 25 miles an hour that is
also your estimate, is it not 1
A. Yes., ·six, it is.
Q. Do you know how n:ea:r you were to the -alley behind
Prospect Street when you got your car stopped Y
A. No, :sir, I don't kn.ow. It wa'S far enough when the
policeman told me to pull my c-ar over that I didn't have to
back up or anything to pull to the curb. I pulled directly to
the curb without going pa:st that alley.
Q. D.o you recall that in the other trial y:c,u said you estimated that your looking .at the couple and looking down Pros_pect Street took not :more than a :second and a haJ.fY
A. Yes, sir.
Q. Isn't that about rigb.U Would you still. say thatY
A. Yes, sir, I would still say a :second _or ·second and a half.

.RE-DIRECT EXAMINATION.
.

'

:By Mr. George Revercomb:
Q. You didn't see Mr. Webb, ·a:s you have already testified,
.until near about the time or instant the car :struck him.
A; That is right.
Q. You don't know whether he was walking .or running, d@
_youY
A. N'@, sir, I have no idea what he was doing.
page 134 } Q. You don't kn.ow whether he ran or walked
from the c.urb over to the point where he was
:struck, d0 you Y
A. No, sir, I don't.

RE-CROSS EXAMINATION.
·By Mr. Collins:
Q. As you entered the intersection of Prospect Street, as
:your car started in it, if you had been looking straight ahead
you would have seen Mr. Webb and you could.have avoided
:him, couldn't you?
A. If I had seen him in time I could hav.e avoided him.
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By Mr. Revercomb.~
Q. You don't know what the circumstances· w(l)ID:Id have-been1 of course.. You don't know whether he ran out in the
road or wa:lkecl out there, do. you 1
A. No, sir.
Q. If Mr. Webb had run out in front of you could you hav~·
avoided him if he ran out in front of yo.u even if you were,
looking straight ahead 1
A. I can't answer that. I don't know whether I could haveor not.
By Mr. Collins:.
Q. As you proceeded east on Monroe Street the street light
was on your left ·corner and the other pole was on the right
corner. Is that right 1
page 135 ~ By Mr. George Reverc(,)mh: You mean the:
telephone pole.
By Mr. Collins::
Q. The light pole was on you1' right-hand side i
A. No,, sir.
Q. The light po.le was. on your left-hand side 1
A. Yes, sir.
Q. And was another pole on your right side f
A. Yes, sir.
By MF. Revercomb:
Q. You know how far east of the intersection it was that
Mr. Webb was struck1 Did you see the dirt there-in: the road 1.
A. Yes, sir~
Q. And you saw Mr. Webb. Do you have any idea where it
was with reference to that telephone pole¥
A. It was somewhere· in the vicinity of that pole. I can't
say exactly where it was.
Q. You mean in the vicinity traveling easti in that direction 1
A. Yes, sir.
Q. Had you traveled through the intersection when Mr:.
Webb was struck with the cad
A. Yes, sir, I had.
Q. And before he was struck had you traveled
page 136 ~ through the intersection 1 Had your car passed
through the intersection before Mr. Webb waS,
struck1
A. Yes, sir.
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By Mr. Collins:
Q. As I understand, you say that Mr. Webb was struck at
the point where the dirt was.
A. Somewhere near that place, as far as I know.
Q. As far as you know and you said that that dirt was in
the vicinity of that pole. What do you mean by "in the
vicinity of the pole''?
A. Up and down Monroe Street.
Q. You mean it was approximately opposite the pole as you
go across Monroe Street?
A. Approximately. I won't say exactly.
Q. Might vary a few feet either way?
A. Yes, sir.
Q. But the dirt.was over in the center of the road.
A. No, sir, not in the center of the road. It was to my
right.
Q. It was near the center but to the right of the center?
A. To the right of the center traveling east.
.
Q. But approximately in the center or close to the center
·
is what I am getting at.
A. Yes, sir.
page 137 ~ Q. And when you say it was in the vicinity of
the pole you mean east and west but it could have
varied a few feet either way!
A. Yes, sir.
Q. But you are reasonably certain that the accident happened where the dirt was Y
A. That is about all I can say about where it happened.
By Mr. Revercomb:
Q. Do you remember from seeing Mr. Webb hit, without
reference to the dirt, that that was east of the intersection of
Prospect and Monroe?
A. Yes, sir, it was east of the intersection but I can't tie
the exact point down.
,
Q. Had your car passed through the intersection when you
saw Mr. Webb there Y
A. Yes, sir, the car had gone through the intersection.
The witness stands aside.
By Mr. George Revercomb: That is all of our evidence.
By the Court: Do you have any rebuttal?
By Mr. Collins: Yes, sir.
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page 138

r REBUTTAL EVIDENCE FOR THE
PLAINTIFF.

PAUL B. KESTERSON,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Collins :
Q. What is your name?
A. Paul B. Kesterson.
Q. You· are a member of the State Police Force?
A. That is right.
Q. Mr. Kesterson, you were at this accident the night it
happened and assisted Mr. Kemper, did you not?
A. Yes, sir.
Q. He made certain measurements .there on the road, I believe.
A. Yes, sir.
Q. Now, Mr. Kesterson, will you state to the court and jury
from tables that are furnished by the State are are in the
Code of Virginia now what the stopping distance, reaction
time, and so forth, of an automobile we will say running 20
miles an hour.
A. The total distance for the brakes and reaction time of a
automobile at 20 miles an hour is 43 feet.
Q. What do you mean by that?
A. The reaction time, which is the time it would take to
apply your brakes, is 22 feet.
page 139
Q. Your car would go 22 feet after you have
seen something by the time you could get your
foot on the brakes f
A. Yes, sir, and the braking distance is 21 feet.
Q. Then if a car would make a skid mark 21 feet at 20 miles
an hour that is the braking distance Y
A. That is the distance it would travel after the brakes
were applied. It would be a total of 43 feet.
Q. Now, what is it at 25 miles an houd
A. At 25 miles an hour the stopping distance is 59 feet.
That is the total of the reaction time and the braking distance.
Q. Break them down.
A. Reaction time is 27 feet and. braking distance is 32 feet.
Q. What is it at 30 miles an houd
A. The total distance is 80 feet. Reaction time is 33 feet
and braking distance is 47 feet.

r
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Q. That braking distance of 47 feet, does that take into
<consideration sliding the wheels for that period?
A. I would .say~
CROSS EXAMINATION~
.
J3y Mr. George Revercomb::
Q. Mr. Kesterson, what you have there is the average stopJ>ing distance with an average car under average conditions.
Is that right?
page 140} A. Yes, sir.
Q. Now, really the distance that a car would
take to stop would depend on a great many different things,
would lt not T
A. Yes, ·sir.
Q. It would,depend on the car, type of car, the brakes, the
person driving it, the condition of the road or the type of
road, what the road is made of, and pmbably ·@ther things.
Isn't that true T
·
A. Yes, ·sir.
Q. So that is not a thing that is mathematically correct in
·every instance, is it?
A. No, sir. This is an average. It says on this page: ''Result of experiments made with motor vehicles unloaded ex,cept for the driver, equipped with four-wheel brakes in good
·condition, on dry, hard, approximately level stretches of highway, free from loose material."
· A. And that would depend, of course, upon the material of
·the surface of the highway. What it was made of would have
·something to do with lt T
A. Yes, sir.
Q. And who the person was that was driving it, the brakes,
·the car and other things, and the tires. Isn ~t that true?
A. Yes, sir.
The witness stands aside.
page 141} By Mr. Collins: We rest.
Note: (At this point the jury was excused until tomorrow
·morning at 10 :00 o'clock. After the jury had left the courtroom the following ensued) :
By the Court: You gentlemen wanted to avow the record
:on the part of the defendant out of the _presence of the jury.
You may d.o that now~
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:recalled, testifies a£. follows.-:
DIRECT EXAMINATION ..
By Mr; George Revercomb :.
·
Q. Mr. Bess, when Mr. Webb passed you and Trudy Mundy
on the street did you notice anything about him that indi~
cated whether or not he was drinking?
A. Yes, sir, I smelled it. I do.n 't know what. it was but it
smelled like whiskey.
Q. It did smell like whiskeyt
A .. Yes, sh-,. smelled like whiskey.
Q. How was he walking¥
A. He had his head down.
page 142 ~
Q. Did he walk like a person that might be feeling his drink some. or not 1
A. Kind of unsteady.
Q. Kind of unsteady!
A. Yes, sir.
Q. I wish you would state whether or not it was noticeable:
to the extent that you and Trudy Mundy who was with you
mentioned it to each o.the1' f
A. Yes, sir, we did.
Q. That was after Mr. Webb had pa:ssed you. Is. that right t
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Collins:
Q. .At the point he passed you I believe you stated was at
the bar her shop.
A. That is right.
Q. That is the point that you think you smelled· somethingt
A. I know I smelled it.
By the Court:
Q. .At 10 :30 at night, a cold winter night, you could smelJi
whether somebody had been drinking or not as he walked by
you1
.A. Yes, sir. We commented on it.
Th~ witness stands aside.
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PA.UL B. KESTERSON,
recalled, testifies as follows :
DIRECT EXAMINATION.

By Mr. George Revercomb:
Q. Mr. Kesterson, on the night of the accident were you
close to Mr. W ebM
A. Not at the scene, no, sir.
Q. Were you close to him over at the hospital 1
A. I talked to him at the hospital.
Q. Did you smell any intoxicants on him 1
A. Yes, sir.
Q. At that time, of course, you couldn't tell to what extent
he was affected by the intoxicant, could you 1
A. That is right.
CROSS EXAMINATION.
By Mr. Collins:
.
,
Q. Mr. Kesterson, the only indication you saw of anything
wrong with Mr. Webb pertaining to alcohol was that you
smelled something1
A. I smelled_ the odor of intoxicants.
Q. You smelled that hut saw no signs of it¥
A. He was lying on what I guess was an emergency table
at the time.
Q. You don't know whether he had been given any medicine
or not¥
A. No, sir.
By the Court 1
Q. Did he have a blood test made_1
page 144 ~ A. Not that I know of.
The witness stands aside.
By Mr. George Revercomb: I wanted to call Dr. R. M.
Jamison who will testify that Mr. Webb told him he had a
few drinks. I want to put in the record that he asked him if
he had been drinking and he said he had had a few drinks.
By the Court: Mr. Collins, are you willing to stipulate that?
By Mr. Collins: And further, that he was asked if there
was anything about his behavior such as his speech or anything like that that would indicate to him that he was under
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the influence or anything of that nature and his answer was:
"Not particularly, no. He didn't have any strong odor of
alcohol. I guess probably if he hadn't said he -had been drinking I wouldn't have thought he had been.
By the Court: Are you going to stipulate thaU ·
By Mr. Collins: Yes, sir, or they can copy his
page 145 r testimony given in the Trial Justice's Court.
By Mr. Edmund Revercomb: The statement
that he had had a few drinks was made to Dr. Jamison when
he was examining him at the hospital.
·
By the Court: It is stipulated that Dr. R. M. Jamison, if
present, would testify that Mr. Webb told him that he had had
a few drinks, and the doctor also would testify that he was
not noticeably under the influence and he probably would not
have noticed he had been drinking if Mr. Webb had not told
him he had been.
GERALD DARWIN BURKS,
recalled, testifies as follows:
•
DIRECT EXAMINATION.
By Mr. George Revercomb:
Q. After the accident at any time did you smell any intoxicating liquor on Mr. Webb t
A. Yes, sir, when I put my overcoat over him I smelled it.
Q. Where was that, at the scene of the accidenU
A. Yes, sir. That was about the only time I was close
enough to him to smell anything.
The· witness stands aside.

By Mr. Collins: Your Honor, I would like to
these Medical Examiner's Reports.
By the Court: What would be the purpose1
By Mr. Collins: Just so it would be in the record. They
admit he was killed as a result of the accident.
By the Court : No use putting them in the record. Let's
concede that the automobile driven by Mr. Burks struck Mr.
·webb and as a result of Mr. Webb's injuries he died from
those injuries.
By Mr. Collins: But this makes it a whole lot stronger.
·vvould we save time if we get a general outline on the instructions before we go this afternoon 1
By the Court: No. ·
page 146
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By Mr. Edmund Revercomb: We have a motion we .would
like to take up.
.
By the Court: N:ow is a good time to take it up.
By Mr. Edmund Revercomb: Your Honor, at
.:page 147} this time we wish to renew our motion to strike the
plaintiff's evidence on the ground that the evi-0.ence shows that Mr. Webb was guilty of negligence as a
matter of law in .attempting to cross Monroe Street when the
.automobile driven by the defendant was in plain view and in
dangerous proximity to him. This is not .a case in which the
.doctrine of last clear chance is involved because under the,
plaintiff's, .as well .as under the defendant's evidence the defendant did not .see the plaintiff's decedent in time to avoid
,striking him with his car by the exercise of reasonable care
.after he .saw him.
By the Court: (After having heard .arguments of counsel
in support of the foregoing motion.)
Mr. Collins., do you want to replyJ
By Mr. Collins: I want to move the court to strike the defendant's evidence. As I see this case, under the statute
if Mr. Webb crossed at the intersection of the street as we
,contend he did then the statute provides he had the right of
· · · way and the car must stop.
J>age 148} By the Court: (After having heard argument
of counsel in support of the foregoing motion):

· I am going to hold that the defendant in this case was
:guilty of negligence as a matter of law. I am going to deicide tomorrow whether the plaintiff was guilty of negligence
:as a matter of law, and also decide tomorrow whether the
.doctrine of last clear chance is applicable to thi:s case. So
you all meet me at .9 :30 tomorrow morning.
Note~

(The court met with counsel in chambers at, 9:30

.A. M., July 20, 1956, pursuant to adj.ourmnent noted on yester-

day.)
. By Mr. Edmund Revercomb: In addition to the gTounds
:assigned yesterday for our motion to strike the plaintiff's.
-evidence, which were that the evidence showed that the plainiiff 's decedent was guilty of negligence as a matter of law,
:and on the further ground that this is not a case in which the
doctrine of last clear chance is applicable, we wish to assign
as a further ground for striking the plaintiff's
page 149} evidence that there is no evidence showing any
causal connection between any negligence on the
part of the defendant Burks and the accident. There is no
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evidence showing how Webb was proceeding into the: street,.
whether he was walking or running, and for all the evidence>
shows even if the def endaut Burks had not glanced down.
Prospect Street and had been keeping a lookout on Monroe
Street the entire time before the accident i't does not follow
that the accident would not have occurred. For all that theevidence shows the plaintiff's decedent-could have run out in
front of the defendant's car and been struck even: if the de. fendant had been keeping a lookout immediately before the
accident.
By the Court : I am overruling the motion on all grounds"
By Mr. Edmund Revercomb: We except to the court's.
ruling.
By the Court: Gentlemen, I have done a little reading:
since yesterday and it is my opinion that the defendant, as;
I said yesterday> is guilty of negligence as a matter of law,.
and whether the plaintiff's decedent was guilty of contributory negligence is a question to be submitted to
page 150 } the jury. I am also of the opinion that the doctrine,
of last clear chance does not apply, so the only
question I see in this case is whether or not Webb was guilty
of contributory negligence.
By Mr. Collins : I have all my instructions prepared on the.
theory that the court would submit the question of primary
negligence as well as the question of contributory negligence
· to the jury. Rather than having to redraw all my instructions,
I would like for the court to submit the case to the jury on
on the question of the primary negligence of the defendant
as well as on the question of contributory negligence on the
part of the plaintiff's decedent.
By the Court : Very well. I will reverse my ruling that
the defendant is guilty of negligence as a matter of law and
submit the case to the jury on both questions.
By. Mr. George Revercomb: We want to renew «>ur motion:
to discharge the jury in this case on the ground that the
juror Kemper being on the jury and the witness Kemper
that was called by the plaintiff's attorney but who was summonsed by us-I don't know if he was summonsE)d
page 151 ~ by the plaintiff's attorney or not-was shown to
have testified to contradictory statements which
compelled us to impeach his testimony in this case and which
is bound to have some influence with this juror who is a:
brother of the witness Kemper. We want to move again to
discharge the jury.
·
Bv the Court : Motion overruled.
By Mr. George Revercomb: We desire to except to your
Honor's ruling ..
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0BJEGTIONS AND EXCEPTIONS TO INSTRUCTIONS.
By. the Court: Any objection to Instruction A offered for
the plaintiff?
By Mr. Edmund Revercomh: · vVe object to Instruction A
because this instruction tells tlie jury that the plaintiff's decedent had a right to cross the street i:ri front of the defendant's automobile when it was in dangerous proximity.
By the Court: It says before it reaches the intersection.
By Mr. Edmund Revercomb: In other words, it was the
duty of the plaintiff's decedent not to cross, which is a statutory duty, if there is traffic in dangerous proximity. We also
further object to this instruction on the ground that there is
no evidence in this case that he undertook to cross· at the
intersection.
By the Court: I will give Instruction A and you except.
By Mr. Edmund Revercomb: · We except to the giving of
Instruction A for the reasons stated and we call
page 153 ~ the court's attention to the statute which provides
even though the pedestrian has the right of way
at intersections he shall not cross without due regard for
approaching traffic.
By the Court: Under this• instruction you can argue that
to the jury. There is no Instruction B offered. Is there any
objection to Instruction CT
By Mr. Edmund Revercomb: "\Ve object to Instruction C
· on the ground that the instruction should be predicated on
the right of the plaintiff to recover in this. case. It merely
says "If .:you find for the plaintiff" but does not state "If you
believe under the law and evidence in this case that the plaintiff is entitled to recover" which we think is a necessary preface for this instruction on damages. It is an invitation to
disregard the court's other instructions.
By the Court: This instruction was approved in the Shanei·
case with the exception of the word "shall."
By Mr. Edmund Revercomb: We also object to it on the
ground there is no medical evidence in this case pertaining
to the health of the plaintiff's decedent Webb or
page 154 ~ anything else upon which the jury could do more
than speculate as to the probable lifetime.
By the Court: His wife said he was in good shape and.
hadn't lost a day's work. We are losing time arguing about
it: I am going to give the instruction and you state your
exceptions.
·
By Mr. George Revercomb: This instruction is further
objectionable in that the court should strike out the words
'' by such further sum.'' I think they should take them all
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into consideration but don't put down something and then
add the other to it.
·
By the Court : This instruction has been approved by the
Court of Appeals and I feel safe in giving it.
By Mr. Edmund Revercomb: We feel the facts and circumstances in this case do not warrant the giving of the instruction in the form offered and we except to the giving of the
instruction for the reasons stated.
Bv the Court: What about Instruction D f The attorney
for the plaintiff doesn't want me to i'ule that the defendant
was guilty of negligence as a matter of law.
page 155 t By Mr. Edmund Revercomb: In this instruction we think that the clause with reference to the
contributory negligence of Webb should be ·at the conclusion
of the instruction. That is the usual form. We think the
way it is now it is misleading.
By Mr. George Revercomb: There is one word in the instruction that I don't think is the proper word. It says, "unless you further believe'' and it looks like to me it should
be "unless you believe." It looks like it is putting a further
dutv and I think it is all the same dutv to consider whether
or 1iot James E. Webb was guilty of ne-gligence.
By the Court: I will give the instruction.
By Mr. Edmund Revercomh: We except to the giving of
Instruction D for the reasons stated.
Bv the Court: What about Instruction E 1
Mr. George Revercomb: We object to Instruction E
because it only picks out one part of this case.
By the Court: . This only deals with the neglipage 156 r gence of Burks. It doesn't have anything to do
with contributory negligence. It is not a finding
instruction.
By Mr. George Revercomb: No, sir, but it is saying just
one thing is negligence on his part.
By the Court: That is the only negligence on his part, the
failure to keep a proper lookout. He certainly wasn't guilty
of speeding. There is no evidence of speed. I am going to
give Instruction E.
By Mr. Edmund Revercomb: We also object on the further
ground that it doesn't make any difference whether he was
~;uilty of negligence or not unless it proximately caused the
accident.
Bv the Court: That doesn't enter into this instruction.
Other instructions say ' 'if he was guilty of negligence and that
negligence was the proximate cause.''
By Mr. Edmund Revercomb: We except to the giving of
Instruction E for the reasons stated ..
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By the Court: l :am going to refuse Instruc:page 1'57 } lion F.
.By Mr. Collins: The evidence was that there
were 'Skid marks 42 feet in length. The evidence of Mr.
Kesterson was that a car traveling at 30 miles an hour will.
·stop with a braking :surface of 47 feet and a car traveling
:at 25 miles -an hour required 'R braking surface of 32 feet.
Now, we have definite evidence of a skid mark of 42 feet and
that in itself 'Shows that h:e wa:s exceeding the 20 or 25 miles
:per hour.
. By the ODurt: I reRd 'Somewhere last night that skid marks
:are no evidence of 'Speed. I don't know where I read it. All
the evidence was that he was not going over 25 miles an hour.
By Mr. Collins: He says that but then the skid marks con:..
"tradict his statement.
Bv the Court: I will refuse Instruction. F.
By Mr. CoUins: We want to except to the court's ruling in
Tefusing to give Instruction F for the re-a.son that the physi-cal fact-a, the measurement of the skid mark'S, sh'll>W definitely
that the car could not have been operated at the
J>age 158 } speed claimed by the defendant becal!l:se the skid
· mark was 42 feet and that does not take into con·sideration the reaction time in putting the brake on, so it
must have been faster than 25 miles an hour, -and I think
·further that the jury could assume from the defendaut'B state·ment that he looked some distance ahead of the intersection
:and it is for them to determine the speed he must have been
·making to get there in time to hit the man after he looked;
:and further that Section 46-212.2 makes the court 'take judicial
knowledge of 'Speed by setting out the 'Speeds and stopping
<distanee'S.
By the Court: What about Instruction G.1
By Mr. Edmund Revercomb: We object to Instruction G
because it fails to tell the jur.y there may be ~re than one
·proximate cause of the accident and in this case we are contending and the evidence shows that the plaintifPs decedent's
'llegligence was a proximate cause of the accident ..
By the Court: I will give Instruction G as Gffered. What
about Instruction I?
J>age 159 } By Mr. Edmund Revercomb: We except to the
.
action of the court in giving Instruction G for the
-reasons stated. We object to Instruction I because it does
'llot state whether any bias or prejudice is shown.
By the Court: I think it should have in there the words
"'if any." I will give it ~ith that amendment.
By Mr. Goorge Revercomh; We want to except tc~ the
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giving of Instruction I even after the am:endmen,t because we
do not think it correctly states the law.
·
By the c·ourl: ·what &rb©ut Instr1:mtion K't Do yClu object
to KT
Bv Mr. Edmund Revercomb: We do object tc Instruction

K •.
By the Court: Unless it is sh-own by the plaintiff's ow:ru
evidence it must be shown bv the def endani 's evidence. D0>
you have one on contributory"negligence-'l
.
Bv Mr. Edmund Revercomb: We have one cm con:tnbutory
negiigence. All Hie deiend.ant'S' instructions are worded "If
they believe from the evidence," not "if they believe from a:
prepondera:nce of the evidence.''
page 160 J By the Comt : That is right.
By Mr. Collins.: I believe it shoUild bll'! "by ru
preponderance of the evidence'' and we have some ca:ses on
that.
By the Court ~ _ I wi11 not pass on Instruction K at this:
time. We will now take up instructions for the defendant.
Instruction No. 1 is all right.
By Mr. Collins : I except to the giving of Instrnctio.n No ..
1 because it s-ays "the sole proximate cause." I ©bject to thei
word "sole.'~
We object to No. 2 on the same ground, where they have•
the wo·rds '' sole proximate cause.''
By the Court: I overrule the objection. Any other objection to No. 21 I think it is all right and I wi.H give No. 2..
By Mr. Collins : "\Ve except to the giving of Isntructions:
No\ 1 and No. 2 for the reason stated.
By the Court : I am going to refuse Instrucpage 161 ~ tion No. 3.
By Mr. Edmund Revercomb: We except to thei
court's refusal to give Instruction No. 3 because•
we- think the evidence discloses contributory negligence on the•
part of the plaintiff's decedE:rrt as a matter of law in a:ttemptmg to cross Monroe Street m front of the defendant's automohile.
By the Court= Is there any objection to Irrstruction No. 4 7·
By Mr. Collins: We object to Instruction No. 4 a:s it is
offered because it doesn't define wh~t mi-ght be negligence
on the part of ebo. It just says "guilty of negligence."
By the Court:. Objection overruled. No. 4 will be given.
By Mr. Collins : We except to the granting of Instruction
No. 4.
By the Court: I will give No. 5. What about No. 61
By Mr. Collins: We object to Instruction No. 6. It ignores;
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completely the right of way at intersections. There is no
evidence he did or did not look and it is a finding instruction
and doesn't have all of the facts in it.
page 162 ~ By the Court : I will give No. 6.
By Mr. Collins : We except to the action of the
court in giving Instruction No. 6 for the reasons stated.
By the Court: No. 7 is exactly the same as No. 6. Which
do you want, No. 6 or No. 7T
By Mr. Ge~rge Revercomb: I want No. 6.
By Mr. Edmund Revercomb: We except to the action of
the court in refusing Instruction No. 7 because it correctly
states the law and has not been covered by other instructions.
By the Court: You have the same thing in No. 5 that you
are offering in No. 8. I have given 'No. 5 so I will refuse No.

8.
By Mr. Edmund Revercomb: We except to the refusal of
the court to give Instruction No. 8 because it is not covered
by any other instructions given in the case and embodies the
doctrine of concurring negligence.
page 1.63 ~ By the Court: Instruction No. 9 is covered by
No. 6.
By Mr. Edmund Revercomb: If he crosses at a place other
than an intersection he has to increase his vigilance.
By the Court: It is good law but you have already covered
it and I refuse No. 9.
BY. Mr. Edmund Revercomb: We except to the court's refusal to give instruction No. 9 because it correctly states the·,
law and is not covered by any other instruction.
By the Court: I am going back to Instruction K. I have
struck out "preponderance of the evidence" and changed it to
"to the satisfaction of the jury."
By Mr. Edmund Revercomb: There is no burden on us to
prove contributory negligence.
By the Court: In this case in 172 Virginia it says you have
to prove it.
By Mr. George Revercomb: It is a question whether the
jury believes from the evidence whether we prove
page 164 ~ it or not.
·
By. the Court: There is no evidence from the
plaintiff's own evidence of contributory negligence.
By Mr. George Revercomb: He had to go out in the street
to get hit ..
By the Court: You don't have to be negligent to go out in
the street. You don't have any evidence of the plaintiff from
which you could infer contributory· negligence. ~rhe only evi- ·
dence you have is Kemper who testified what the boy said,
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and this little girl, Trudy Mundy, and she didn't see the man
until he was in the air. I am going to give Instruction K.
Bv Mr. Edmund Revercomb: We except td the action of
the 'court in giving plaintiff's instruction K on the ground
that it does not correctly state the law or the burden of proof.
Vve don't think it has to be proven to the satisfaction of the
jury and we think that contrihi.ltory negligence may be inferred from the plaintiff's evidence.
By. Mr. G.eorge Revercomb: We would like to offer _Instruction No. 10.
page 165 r By the Court : I think you are entitled to No.
10. I will give it.
By Mr. Collins:. That is all right.
By Mr. George Revercomb: I would like to offer this Instruction No. 11.
By the Court: You have one on that already and I refuse
it.
By Mr. George Revercomb: We except to the action of the
court in refusing to give Instruction No. 11.
By the Court: I am giving Instructions A, C, D, E, G, I
and K for the plaintiff. I am giving Instruction 1, 2, 4, 5, 6
and 10 for the defendant.
By Mr. Edmund Revercomb: Will you reconsider Instruction K because contributory negligence may be inf erred by
the juryf
By Mr. George Revercomb: It takes away .from them the
fact they can infer contributory negligence. We don't have
to prove it, not by a preponderance of the evidence.
By the Court: Unless you can prove it from the plaintiff's
own evidence but there is no evidence of contripage 166 r hutory negligence from the plaintiff's own evidence.
By Mr. Edmund Revercomb: There is evidence from which
the jury could infer it.
By the Court: I will give Instruction Kand you have noted
your exceptions.
Note: The following are excerpts from the argument of
Mr. Collins to which exceptions were taken: ·
By Mr. Collins: Now, lady and gentlemen, if you find for
the plaintiff, and I say you must :find for the plaintiff in this
case; that you must :find for the plaintiff. No way in the world
you can humanly say that a man can drive a car into another
who is crossing the street at a proper place with such force
and kill him and use as an·excuse for that "that I wasn't looking. I was looking at a girl down the street; that I was looking somewhere else.'' • • *
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• • • '' Compensation for the loss of his care
:and attention and society to his wife and child-

ren" Yli>u must try to reduce that to a monetary value. What
is :a wife or child or father or relative worth to you? It is
hard to say when you try to reduce H to a figure but the mere
:fact that you know that you have these people is worth a lot.
The mere fact that this widow knew she had a husband to
lean on was worth something. She had never made a decision.
He was the head of the family. She kept house and made a
borne. Now she il:i there at home with no one, with no husband
because of the failure of this boy driving an automobile and
not paying attention to what he was doing and not looking:
That husband that was head of the home is gone, is gone.
Think of that, lady and gentlemen.
The court tells you she is entitled tQ compensation for the
loss of his care, for the loss of his attention and society, for
his society to be able to walk down the street with him; compensation for that. That is what she is entitled to as. she
comes into her old age, She has lived thirty years in making
this home. She is entitled to that and the court
page 168 } tells you '' By such further sum as you may deem
fair and just by way of solace and comfort to his
wife and children, for the sorrow, suffering and mental anguish occasioned to them by his deat~.'' Now, that is what
you are to take into consideration in arriving at your verdict.
We have set the amount at $25,000.00. That is the amount
-sued for, and we have shown you here by evidence that he
would make in the next eight years $40,000.00.
·
Now, lady and gentlemen, this is a very serious and painful thing and will continue to be so to this widow. Half of
ner life has :been spent with that man and now he is gone- and
why is he gone? It is because thls boy failed to look, failed
to operate· the oar properly, failed to watch where he was
·going with an instrument like a big Buick automobile. Now
be is gone. She is here by herself. Her children are gone,
one in the service. They are entitled to the oomfort .and
-society of their father. They are entitled to that. Take that
into consideration.
Now, lady and gentlemen, you have been· patient. I have
touched on parts of this case fo try to keep you from being
mixed up on these things that they have thrown
:page 169 } in here. I sincerely hope that you will take this
evidence as ·it is fairly presented to you and
render a .verdict for the plaintiff in accordance with this evidence, and I thank you 1
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Note : (After the jury had retired to consider of its. verdict
the following ensued) :
By Mr. Edmund Revercomb: If your Honor please, we desire at this time to move the court to discharge the jury from
further consideration of the case because counsel for the
plaintifI° has made an.extensive plea of sympathy here to the
jurv-that is, inviting and requesting the iury to base their
verdict here on sympathy for the plaintiff in plain contradic:. tion to the instructions of the court.
By the Court : Motion overruled.
By Mr. George Revercomb: We also want to except to the
statement of~couns:el for the plaintiff in telling the jury that
"they must find for the plaintiff in this case.'' I didn't interrupt him at the time.
By the Court: Objection overruled, and now I want to object to ,all of you talking too long.
page 170

~

Note: {The jury having returned a verdict in
favor of the plaintiff in the amount of $12,500.00
the following motion was made) :
By Mr~ George Revercomb: If your Honor please, we want

to move the court to set aside the verdict and. enter up judgment for the defendant on the ground that the verdict is contrary to the law and the evidence and that the evidence here
shows that the plaintiff's decedent was guilty of contributory
negligence as a matter of law that would bar a recovery. We
also would like to ask that the verdict be set aside on the ·
further grounds: For the misdirection of the jury in instructions; for instructions offered on behalf of the defend,...
ant that were refused and instructions granted for the plaintiff over the objection and exception of counsel for the defendant, and on the further ground, your Honor, that one of
the jurors, the juror Kemper, was a brother to the man who
ma.de a statement different from what he had made before the
trial of this case. P. H. Kemper is the witness who made a
different statement in the trial than he made
page 171 ~ sometime prior to the trial and it was necessary
to more or less impeach him in the cross examina,tion of him and we don't think that iuror was a proper juror~
and there are other matters in the evidence, your Honor. One
of them is that we think the defendant should have been allowed to have shown that the plaintiff had received $10,000.00
insurance, $5,000.00 life insurance a:ri.d $5,000.00 accident insurance on the,life of Mr. Webb which was paid through the
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paper mill, showing that she was not in destitute circumstances. Counsel for the plaintiff in his .closing argument told
the jury that they must find for the plaintiff which we objected
to after the jury had retired from the courtroom and also I
think he harped on the idea of sympathy for the widow and
members of the family of Mr. Webb, in other words, dwelt on
that. I think he could have referred to it but he put everything on it when there was an instruction to the jury that
they should not be controlled by sympathy, preju¢1.ice ol' bi~s
but by the evidence and instructions. The verdict of the jury
shows that they based their decision only on one instruction
and that was Instruction A offered by counsel for the plaintiff and ignored all other instructions apparently
page 172 ~ from their verdict. We would like to assign other
grounds and would like to have the opportunity,
your Honor, to file this motion in writing if your Honor will
give us some later date.
By the Court: Mr. McCarthy is taking it down and it is in
the ·record.
By Mr. George Revercomb: We have other grounds and
can't think of them right now..
By the Court: You saved your points throughout the
record. Gentlemen, I have listened attentively to the evidence, I have carefully considered the instructions, have listened to the arguments of counsel, and have heard your assignments of error. I studied this matter last night rather
late after having heard the evidence and I am of the opinion
that your motion to set aside the jury's verdict is going to be
overruled. I think it is best to overrule it right now.
By Mr. Edmund Revercomb: Won't your
page 173· ~ Honor fix a date to hear us Y
By the Court: Sometimes that is helpful but
right now I don't think it would do anything but prolong it· so
I am going to overrule your motion. The motion is overruled.
The only question left for me to determine is who is to get the
money.
·
.
By Mr. George Revercomb: We except to your Honor's
overruling our motion. There are other grounds we would
like to assign but can't think of them right now. One I think
of that I would like to add is that your Honor would not permit us to show that the plaintiff's decedent was drinking.
By the Court: You have that in the record.
·
By Mr. George Revercomb: I think you have to state it in
the ground~ to set aside the verdict.
By the Court: You don't need it. It is in the record. Do
you want a suspension Y
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By Mr. Edmund Revercomb: We want to suspend execution.
By the Court: You can make a supersedeas
page 174 ~ bond any time within sixty days. Suppose I suspend it for seventy days upon the defendant or
someone for him within twenty days executing bond for
$500.00.

_

.

By Mr. Collins: Your Honor, with reference to the distribution, I have talked to the parties and they say that they
feel it all should go to Mrs. Webb.
By the Court: (Addressing Mr. Webb's son and daughter)
Is that your wish T .
· ,
By Mr. Webb's son: Yes, sir, that is our wish.

..

•

A Copy-Teste:
H. G. TURNER,· Clerk.
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