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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX coi.iwifi -3 
•• J- . .. , • -

and 
' '·8' ;;,·?~~: ': ·: /: ! . : 

W. LOWRY MANN III 

BARBARA C. MANN 

Complainants 

vs. IN CHANCERY NO. /{J)J.. 13 
ADDICOTT HILLS CORPORATION 

· Serve: Registered Agent 
l 
I 

, \ CRAIG E. BUCK 
: 4304 Evergreen Lane 
; Annandale, Virginia 22003 

Defendant 

BILL OF COMPLAINT 

To the Honorable Judges of said Court: Your complainants 

represent as follows: 

1. That on March 1, 1986, the Defendant, Addicott Hills 

Corporation, was the owner in fee simple of the following 

described real property lying and being situated in the county of 

Fairfax, State of Virginia, to wit: 

Lot 11, UNION FARM SUBDIVISION also known as 9105 

·1 Peaktree Landing~ Alexandria, Virginia 22309, and on 

I that day entered into a written agreement with your 

complainants for the sale of the same which said 

i 

. i 
I 

·: 
. : 

agreement was signed by all the parties_hereto and 

delivered to your Complainant. 

By said agreement, the Defendant covenanted and agreed 

for and in consideration of the sum of $296,580.00 to 

1 



' ., 
! 
l 

convey by a General Warranty Deed in fee simple to your 

Complainants, and your Complainants, covenanted and 

agreed to pay the Defendant the sum of $296,580.00 in 

following manner: 

A. $5,000.00 delivered to the Defendant on 

March 1, 1986. 

B. $100,000.00 from the proceeds of a 30 year 

conventional loan to be obtained by 

purchasers. 

c. $191,580.00 cash at settlement. 

In addition to the above your complainants have given 

the Defendants $13,042.50 for improvements and 

upgrading the quality of th~ construction. 

· 2. That the construction of the house was to be completed 

·~on or before November, 1986, and settlement to take place at such 
I 

~ t . 
• ! ~me. 

I 

3. That your Complainants are ready, willing, and able to 
! 
:perform their obligations. 

4. That your Complainants represent that to the best of 

. their knowledge the house to be built by the Defendant is not yet 

!completed, but it is near completion. Though the Complainants 
I 
!have duly performed all of their obligations under said 
l 
·agreement, the Defendant notified the Complainants of its refusal· 

;jto perform its obligations ~nder.said agreement and that the 
il 
:~property had been placed for sale in the open market. 
II 

II 
tl 5. That the Defendant has listed the house for sale with. a 
I 
;lreal estate broker for the sum of $362,500.00. 

il 
!J 

2,1 
!I 



.I 

adequately compensate the Complainants for Defendant's refusal to 

convey said property, therefore, the complainants lack an :I 
!I 
il 

!I 
II 

:I 
il 
! 
! 

d 

·j 

adequate legal remedy. 

Count II 

The allegations of paragraphs 1 through 6 are incorporated 

by reference herewith. 

7. That the Defendant never intended to complete the 

: j construction on time nor to sell the property for the price 
d 
~ I 

I 

.·! 
'I 

l 

·: 
'I 

agreed to in the contract with the complainants. 

8. That from its conduct toward these Complainants and 

;j others, the Defendant showed a clear intent of using funds·for 

: 1 the construction, then attempted to fraudulently terminate the 

contract to obtain the benefit of the increased value of the 

property. 
I 

.1 9. That the Defendant's action were malicious and 

: fraudulent toward your Complainants with absolute disregard for 

.:your complainants' rights. 

t , 
I 

I 
I 
l 

.j 
I 

10. That as a result of the Defendant's actions, your 

:!complainants have and will continue to expend substantial legal 

;!fees and have suffered and will continue to suffer mental anguish i 

I 

· ~ and distress. 

WHEREFORE, it is respectfully prayed that this Court grant 

judgment as follows·: 
I : 1. Declaring the rights of the parties under the contract 

.of sale; 
! 

3 



. 

2. Requiring the Defendant to specifically perform under 

the said contract; 

3. Granting compensatory damages to the Complainants in the 

jl sum of $100,000.00 and punitive damages in the sum of 

II 
$200,000.00. 

I, 

II 
" 

1~~~-;-----
1 J • Aunon 
I 01 Main St. 
l airfax, Virfinia ·22031 
!counsel for ~ornplainant 
jTelephone 703-323-1700 

I 
I 
" :I 
:I_ 
:1 
I!. 
:i 
.l 
ll-

! 

I 
I 

I 

W. LOWRY ~ III 
; 

41 
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.I 
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I. 

V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY .:
2/ APR I? PM 2: 03 

W. LOWRY MANN III 

and 

BARBARA C • MANN 

Complainants, 

v. IN CHANCERY NO. 101273 

ADDICOTT HILLS CORPORATION 

Defendant. 

NOTICE AND 

a.m., or as soon thereafter as cou el may be heard, the 

undersigned will move this Honorable Court, and hereby so moves, 

that the Defendant's Plea in Bar be sustained and that the lis 

pendens filed by the Complainants in this cause against the 

subject property be removed from the land records of the County of 

Fairfax. 

Kelly 
Ligh & Harrison, 
6849 Old Dominion Drive 
Suite 410 
P. o. Box 6625 
McLean, Virginia 22106 
(703)356-9751 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION, 
et al. , 

By Counsel 

1206/12/ncy 5 
4/16/87{1) 



II 
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II. 

6 
I 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was 
mailed, first-class postage prepaid to ~~e Aunon, Esq., 9701 Main 
Street, Fairfax, Virginia 22031 this ~Oay of Ap~\1, 1987. 

~~ J1 f ~Q.._s.­
Kedp;le~ 

1206/12/ncy 
4/16/87(1) 
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~S&7 APR \ 1 Pt~ 2: 03 
V I R G I N I A: 

W. LOWRY l~NN III 

BARBARA C • MANN 

Complainants, 

v. IN CHANCERY NO. 101273 

ADDICOTT HILLS CORPORATION 

Defendant. 

COMES NOW your Defendant, it's counsel undersigned, and 

respectfully submits this, it's Plea in Bar of Complainants' 

prosecution of this matter, for the following reasons: 

1. The Complainants have an adequate remedy at law in money 

damages for any actions ~ contractu. 

2. The Contract between the parties which is attached 

hereto as Exhibit A shows unequivocally that there exists an 

election of remedies and a liquidated damages provision, 

provisions which limit any Complainants' remedies to the 

forfeiture of their deposit. The Contract between the parties 

also contains a "merger clause" which restricts the parties 

1206/12/ncy 
4/16/87(1) 7 
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ability to form other agr~ements in contravention of the actual 

Contract between them. 

en is 
LIGH & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. o. Box 6625 
McLean, Virginia 22106 
(703)356-9751 

Respectfully submitted, 

AQDICOTT HILLS CORPORATION, 
et al. 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was 
mailed, first-class postage prepaid to ~e Aunon, Esq., 9701 Main 
Street, Fairfax, Virginia · 22031 this ~L-aa of Apr "1, 1987. 

/ 

1206/12/ncy 
4/16/87(1) 



V I R G I N I A: 
... \ '3' \ :7) 

IN· THE CIRCUIT COURT OF FAIRF~~i ~GiJ~ :·r . 

W. LOWRY MANN III 

and 

BARBARA C • MANN 

Complainants, 

v. 

ADDICOTT HILLS CORPORATION 

Defendant. 

NOTICE 

PLEASE TAKE NOTICE that on t 
I 

I 
I 

IN CHANCERY NO. 101273 

of May, 1987, at 10 

a.m., or as soon thereafter as coun5el may be heard, the 

undersigned will move this Honorable Court, and hereby so moves, 

that the Defendant's Plea in Bar be sustained and that the lis 

pendens filed by the Complainants in this cause against the. 

subject property be removed from the land records of the County of 

Fairfax. 

K • Den is, Esq. 
Li t & Harrison, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
(703)356-9751 

1206/12/ncy 
5/18/87(1) 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION, 
et al. 

ByCOUiisel 

9 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was 
mailed, first-class postage prepaid to~~~ Aunon, Esq., 9701 Main 
Street, Fairfax, Virginia 22031 this ~~a of ay, 1987. 

1206/12/ncy 
5/18/87(1) 

K 
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1 V I R G I N I A 

2 IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

3 - - - - - - - - - - - - - - - - - - X 

4 W. LOWRY MANN, and BARBARA MANN, 

5 Plaintiff's, 

6 versus, IN CHANCERY NO. 10119 

7 ADDICOTT HILLS CORPORATION, 

8 Defendant. 

9 - - - - - - - - - - - - - - X 

10 KENNETH LEON, and BARBARA LEON, 

11 Plaintiff's, 

12 versus, IN CHANCERY NO. 10127 

13 ADDICOTT HILLS CORPORATION, 

14 Defendant. 

15 _ - - - - - - - - - - - - - - - - - X 

16 

17 

18 

19 

20 

21 

22 

Z3 

Fairfax, Virginia 

Friday, May 22, 1987 

The above-entitled action came on to be heard before 

the Honorable Quinlan H. Hancock, a Judge in and for the Circ it 

Court of Fairfax County, in Courtroom 4-G, Fairfax County 

Judicial Center, 4110 Chain Bridge Road, Fairfax, Virginia 

22030, beginning at approximately 2:41 o'clock p.m. 

ANITA B. CLOVER & ASSOClATES, LTD. 
POST OFFlCE BOX 100 

FAIRFAX STAnON. vtRGlNlA 22039.0100 

11 
(703) 278·8636 

278-8606 
Prince Vf1Utam Metro 6~1.070 
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11 

12 

13 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

12 

APPEARANCES: 

For the Plaintiff's: 

JOSE E. ANUNON, ESQUIRE 
9701 Main Street 
Post Office Box 2405 
Fairfax, Virginia 22031 
Representing Kenneth and Barbara Leon. 

and, 

GLENN HUGH SILVER, ESQUIRE 
Mackall, Mackall, Walker & Silver 
4031 Chain Bridge Road 
Fairfax, Virginia 22030 
Representing W. Lowry Mann and Barbara 
Mann. 

For the Defendant: 

KELLY R. DENNIS, ESQUIRE 
Light & Harri~on, P.C. 
6849 Old Dominion Drive 
Suite 410 
McLean, Virginia 22101 

C 0 N T E N T S 

Argument by Counsel OR Motion Page 3 

E X H I B I T S 

None. 

ANITA B. GLOVER & ASSOClATES, LTD. 
POST omCE BOX 100 

-·--•.,.. _. .. ..,.,.,. .... '"D~1A .,.,n":I.O.n1M 

(703) 278-8636 
278·8606 

P1+na! \Wllam Metro 69().2070 

2 



3 

I P R 0 C E E D I N G S 

2 {The Court Reporter was sworn.) 

s THE COURT: All right. There are two 

4 cases here, but the issue appears to be the same with both 

s cases; is that· right? 

6 MR. SILVER: Precisely, Your Honor. 

7 THE COURT: All right. Fire away. 

8 MR. DENNIS: Your Honor, in that regard, I 

9 am going to just argue it as if it was just one case. They 

10 are, as you said, identical; and essentially our position is 

II very simple. Paragraph fifteen of the standard new homes 

12 sales agreement used by VMI, which is the builders rep, which 

13 I think you have in front of you in at least one of the files 

14 and it should have been attached as Exhibit A in the bill of 

15 complaint. 

16 MR. SILVER: If Your Honor please, I blew 

17 it up for you, and 

18 MR. DENNIS: And I will confine my argumen 

19 to that clause any way, and in fact the case turns on that 

20 clause, I think. 

21 THE COURT: All right. 

22 MR. DENNIS: It is our position that it is 

~ absolutely clear that when they contracted with the seller in 
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I 
this case that they took the terms of that clause, and that 

2 
they agreed to them, and not withstanding the harsh result 

J it may beget, and not withstanding whether whether they have 

4 an independent tort of fraud, is the animal they seem to be 

5 shooting for in their bill of complaint, but their remedies 

• that they seek are only declaratory, specific performance, 

T and then of course~ the damages with punitives. 

8 But the language in fifteen, subparagraph 

• left parens, small b, right parens, couldn't be any clearer • 

10 It even states in the parenthetical, down about what looks 

11 like to be the fourth line, whether or not the purchaser 

12 elects to terminate. 

13 In other words, the purchaser could just 

14 walk away, and leave his deposit sitting there. The point we 

15 are making is that the parties knew going into this, with 

16 their eyes wide open, that if either party essentially did 

17 ·not, or even could not :_ pardon me -- could not or even did 

18 not perform, that the remedies were as listed in paragraph fifteen 

19 And it specifically excludes, I think, the 

20 right to Lis pendens the property, and subsequently dismiss 

21 it in performance, and obviously as you can well imagine, wha 

22 is going on here is that these properties are tied up by thes 

23 gentlemen's Lis pendens, and their position is whether we sel , 

14 
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1 and our position is, no, that it really borders on slander of 

2 title. 

3 The cases that I have to discuss with you 

4 today are -- well, first of all, I did want to point out to 

5 the court that obviously one of the best responses that they 

6 may raise would be that our -- you know, that truly· we are 

7 entitled to prove our breach, and then let the chips fall 

8 where they may. 

9 Well, no, I think the whole intent of that 

10 paragraph is that, no, there is no need to do that. The 

11 seller can, if they feel that the sale has essentially come t 

12 an end, or at least if it is only in their mind, say look, I 

• 
13 am not going to get myself intd litigation, into a litigation 

14 position. 

1s I am not going to get myself in any further 

16 problems with you all. Take your money back, and take a hike, 

17 and that is exactly what this clause says that he is allowed 

18 to do, and as Your Honor doesn't know, because all you are 

19 concerned with now is the pleadings right now, is if and when 

20 we have to file an answer, our client is going to cite breach, 

21 too, and it is precisely the reason why paragraph fifteen is 

u in these contracts, because the seller in this case, without 

u this kind of protection, every time he negotiates with a 
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1 purchaser at all, let alone signs a contract with him, holds 

z himself up to having this property tied up by a Lis pendens 

s and/or a suit for specific performance. 

4 Now, there is a case that I think is reall 

5 instructive in this area. It does not come out, at least on 

6 its face, in the favor of the Plaintiff in this case. I mean, 

1 the defendant in this case, Addicott Hills, but it is 

8 interesting, because I think the facts are really on all 

1 fours. 

10 And-it is the case of Haythe -- H-A-Y-T-H- , 

11 versus May, and Judge Cacheris heard- that case a few years ag 

12 when he was still here. 

'f 

13 MR. SILVER: Can we have the cite on the 

14 case? 

IS MR. DENNIS: I'm sorry. It is 223 

16 Virginia 359. In that case, Mr. May was going to sell his 

IT property to a gentleman by the name of Haythe, and Mr. Haythe 

18 and he got into essentially a squabble, and eventually Mr. 

19 May just threw up his hands,and esssentially kind of like 

20 the Addicott Hills folks did here, and said, look, I am selli g 

21 it to somebody else, and you do whatever you are going to do 

2Z and take your best shot. 

U -(Brief Pause.) 
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1 ~m. DENNIS: Judge Cacheris at the trial 

2 decided that, you know, it's true, yes, that Mr. Haythe has 

3 this right, and probably ought to even have specific 

4 performance, but because of his living circumstances versus 

5 the living circumstances of the purchaser who came in 

6 subsequent to him, that he wasn't going to order that. 

7 And the Supreme Court said, as you can 

8 imagine, no, that is not the way that you judge a ·case like 

9 that, Judge Cacheris. If you feel that he had a contract to 

1o purchase, and that he was essentially defaulted on without --

11 you know, without reason or recourse, then he has a right to 

12 specific performance, and you can't use other factors to 
I 

13 decide that. 

14 The reason why I bring that case up is 

15 because I think it is the one that is on all fours, and 

18 obviously it goes against the arguments of Addicott Hills in 

17 this case, but I went a little bit further. I went down to 

18 the files, and I got out the contract that was involved there, 

19 and that contract has absolutely no liquidated damages provision 

20 in it, and it has absolutely no election in remedies 

21 provision in it. 

22 The thing that I think is very crucial in 

this case is that not only does paragraph fifteen discuss 
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J 
liquidated damages, but it also talks to an election of 

2 remedies by the parties. 

3 The people, when they signed these 

4 contracts,the Leon demands are no different than anybody else, 

5 and they are agreeing that no other damages, rights, or 

6 remedies, even if they elect to terminate, and I am reading 

7 the last sentence, shall in any case be collectable, 

8 enforceable, or available to the purchaser, and the purchaser 

9 agrees to accept and take the s~id cash payment, which is 

10 essentially the return of the monies that are being held by 

II the seller, in satisfaction of the -- in satisfaction of the 

12 lost sale, or the lost purchase. 

13 It's really~ ambivalent with regard to 

14 who is in breach, or who is in default. It is a way that 

15 the seller took it upon himself, and the way that the 

18 purchaser agreed to, by -- he is charged with a duty of 

17 knowing what is in this document, and he placed his signature 

18 on it. 

19 It is a way of avoiding litigation, and 

20 it is a way of avoiding tieing up the title to these 

21 properties, especially in a market that we have·today, which 

22 is very liquid, and obviously their argument in that regard 

u is that, yes, this market is very liquid, and by the time my 

18 
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1 client were to have gone to settlement, the price of the hous 

2 had risen thirty or forty thousand dollars, and that is a 

3 horrible loss to them. 

4 ·Well, you know, if we have to get to the 

5 defenses that would be raised by Addicott Hills, the point 

6 would be that they should have thought of that, you know, whe 

7 they took on the things that were required by the seller. 

8 But all I am saying is that the seller is 

9 reserving his right in this contract,· to which the purchaser 

10 agreed, to essentially terminate and give back the monies, an 

II go on, especially as I pointed out in this liquid market, 

12 where they've got to get in and Qut of these subdivisions 

13 very quickly, or lose all. 

14 THE COURT: What good is the contract unde 

15 those circumstances? 

16 MR. DENNIS: Well, it is bilateral in that 
... 

17 sense, Judge, if what you mean is what good does it do to the 

18 Leon's and the Mann's. ~1y point would be what good does it 

19 do Addicott Hills, too, because they couldn't sue for specifi 

20 performance either. 

21 No matter how egregious the breach is by. 

22 a prospective purchaser, they have to accept pursuant to this 

U contract, they have to accept that deposit as a full and fai 
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1 adjustment of any damages they may incur, and that includes, 

2 which is exactly the case in at least one of these houses, 

3 that includes the situation where the purchaser has asked for 

4 extras, or additional contract items that are above and beyon 

5 the base price as they call it of the house, and the seller 

6 has gone ahead and put those into the house, and all of a 

7 sudden they walked away. 

8 Well, you know, yes, it is true in a sense 

9 that it is a harsh remedy, but that brings me to my final 

10 point, and I know that you are not bound by what another 

11 Circuit Court Judge does, and certainly you are only bound by 

12 the Supreme Court of Virginia, and the Federal Courts that 
• 

13 rule in that area, but this precise issue has come before 

14 Judge Penn already this year, and as he stated in his 

15 memorandum opinion, although Section lSb of the contract, whi h 

16 is the subject of this suit is harsh, such constituted the 

17 agreement of the parties, and the purchasers are left with 

18 their sole remedy, the return of the deposit. 

19 They have contracted away any other rights 

20 and remedies. And it is absolutely clear that they have 

21 contracted away not only their rights in a sense of monetary 

22 damages, but they literally contracted away their remedy. Now, 

D that brings me to the point that I think is very apparent her 

20 
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1 in the lawsuit they filed. You know, their bill of complaint. 

2 Apparently, with regard to the Court's ancillary powers in 

3 the chancery case, to also adjudicate a law issue, they have 

4 accused our client of fraud, and seek money damages for that. 

5 We don't deny that they have every right 

6 in this world to maintain a fraud action or any kind of tort 

7 action independent of -- an independent tort. action, but they 

8 have no right to Lis pendens the property or seek specific 

9 performance. They gave that up in the contracting process, 

10 and there is no bearing here. 

11 All they had to do was walk away from that 

12 table. They did not have to sign this contract. They could 

·U have asked to have this clause omitted, but they didn't, and 

14 in addition to that, I guarantee would have looked them right 

15 in the eye and said, no way am I getting rid of this 

(:. 16 paragraph. That is my only control that I have over the 

17 speed with which I move these units out there. 

18 And, so I urge Your Honor to essentially 

19 follow the lead of Judge Penn, although I have to state in all 

20 fairness that that case is on appeal, ,and the attorneys on the 

21 other side did not agree with his ruling there, but I think 

•·· 22 it is the way that you have to read that clause. It is 

f.~ Z3 absolutely unequivocal what the purchasers are agreeing to 
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1 there, and although as Judge Penn said, the result is harsh, 

2 they are left with that; and then there is one other thing 

3 that I wanted to point out, and that is the case of Brown 

4 versus Friedburg, which is found at 127 Virginia 1, the first 

5 page there of that volume. 

6 At issue there was a liquidated damages 

7 clause not unlike ours, except that it did not have any regar 

8 to the election of remedies question, ·but I say this beaause 

9 I anticipate the briefs that both of these gentlemen have 

10 brought with them here today. 

11 What Brown, and what the Court, the Suprem 

12 Court of Virginia was saying in Brown essentially was that 
• 

13 as long as these clauses are on page four of the case, it 

14 says that as long as these clauses are not a mere incident of 
. 

15 the transaction, or also not merely to induce performance, or 

16 where it can be fairly inferred that either party might at his 

17 option repudiate the s~le, and if that is clear to the 

18 purchaser, or to the party who is essentially seeking the 

19 specific performance, then they should be upheld, because 

20 that is the contractual right of both of these parties. 

21 And, Your Honor, I have brought with me 

22 Judge Penn's memorandum opinion, the Haythe versus May case, 

u and the Brown versus Friedberg cases that I have cited if you 

22 
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1 would like to see them. 

2 THE COURT: Mr. Dennis, let me ask you 

3 this question. If I read lSa, if the purchaser defaults or 

4 decides not to perform, the seller can terminate the contract 

5 and keep the purchasers money, right? 

6 MR. DENNIS: That is correct. 

7 THE COURT: Okay. In paragraph lSb, if th 

8 seller defaults, or decides not to go through with i~, all th 

9 seller has to do is give the purchaser back the money; isn't 

10 that right? 

11 MR. DENNIS: That is correct. 

12 of money held by them it says. 

13 THE COURT: Right. Well, under the -- und 

i . 14 the way this is structured, what is to preclude the defendant 

IS in this case from selling thirty or forty houses, and taking 

16 deposit from each person. They start building-the house, and 

17 they have had the use of these people's monies for a year, or 

18 six or seven months, or whatever, and whether they get intere t 

19 on it or use it to continue the construction or whatever, and 

t·· 20 decide a half-year later, or a year later, whenever, that ~e 

21 are not going to go through with it, and here is your money 

22 back. Is that possible? 

Z3 MR. DENNIS: I think that is correct, Your 
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1 Honor, but this is something that I think is a burgeoning are 

2 of the law, and primarily started as you can imagine on the 

3 ~vest Coast. 

4 Implicit in every contract, and especially 

5 in the restatement of contracts now, is the duty of good 

6 faith, and there are -- that would be an independent tort. 

7 In other words, if the only reason they did that was because 

8 they did not like the purchaser, or they just wanted to bilk 

9 the purchaser - they wanted to get the additional amount of 

10 money that the house had increased just while it was being 

11 built -- then you are right. 

12 That would be a separate and independent 
' 

13 tort for which they could recover, but the key here is that 

14 they should not be allowed to tie up this property while they 

15 are pursuing this tort that they claim our client has 

16 perrni tted. 

17 What~I think is involved here is a real 

18 fine distinction between traditional real estate law, and what 

19 is a viable tort in a breach of a contract. Now, we don't deny 

20 that they have every right in this world to maintain a tort 

21 action and say exactly what you said. You did not deal in goo 

22 faith, and in fact, you were fraudulently dealing with us, 

23 because you never intended to give us this project. 

24 
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1 You wanted to use our deposit money, as 

2 Your Honor suggests, to get the project rolling, and then whe 

3 you saw the amount of increase in these houses, you then went 

4 out and got new purchasers at the new level. 

5 Well, if that turns out to be the case, 

6 which I submit the evidence probably would not show, then of 

7 course they have every right to recovery, and probably for 

8 thousands of dollars. 

9 But they don't have a right, especially 

10 because of this clause, to tie that property up by a Lis 

11 pendens, and a suit for specific performance, which 

12 essentially has that house, as they know, and as Your Honor 

13 knows, sitting there just in limbo for as long as they keep 

14 this suit going, and admittedly, yes, you are right. I know "f 

15 you are thinking as a settlement judge, that would put 

16 pressure on Addicott Hills to do something about the case, 

17 but that is not what they contracted for. 

18 &~d quite frankly, since we are in equity, 

19 I don't think that is just. So, I think that is what is at 

20 issue here. Yes, they have the right to go after damages, an 

Zl 

22 

23 

probably big damages if they can prove it, but they don't 

the right to specifically enforce this agreement, because 

they contracted away that right, and for the very good reason 
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1 that I have just cited. 

2 The builder or developer needs to get 

3 on, and he needs to get to another project, and if in fact he 

4 has violated the duty of good faith, and if in fact he has 

s committed an actual fraud, then he will suffer for it. Thank 

6 you, Your Honor. 

7 THE COURT: All right. 

8 MR. SILVER: -If Your Honor please, we have 

9 two memorandums of law here; one from Mr. Aunon's client, and 

10 one by my client, to submit to you. Would the court like to 

11 take a few minutes to read those? They are fairly short. 

12 MR. DENNIS: I~would just state for the 

13 record that I just received both of them this morning. 

14 (Brief Pause. ) 

15 MR. DENNIS: That's when they were 

16 finished. 

17 (Brief Pause.) 

18 THE COURT: Go ahead, Mr. Silver. 

19 MR. SILVER: Your Honor, what happened here 

20 is that my clients and Mr. Aunon's clients both contracted to 

21 buy these houses around February of 1986. They put down five 

22 thousand dollars apiece at that time. The deed of the 

23 subdivision was not even recorded by the builder until July of 
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1 1986, and a contract called for settlement on the houses in 

2 October. Now, it was perfectly obvious that those houses 

3 were not going to be finished by October, and the builder 

4 should have known that·. 

5 What is happening in this case, and there 

6 are two of us that this has happened to, is that during this 

1 period of time, from February of '86, when we bought the 

8 house for two hundred and ninety-one thousand dollars through 

1 today, there has been an increase in value. 

10 They have it now listed for three hundred 

JJ and fifty-five thousand dollars, and I have the things with 

12 me. They decided, you know, what can we do to make our profit, 

' 
JS because we procrastinated, and we didn't get the deed of 

14 the subdivision recorded, and if we take a look at paragraph 

15 lSb, we are going to breach our contract, and what we are 

II going to do is give back the five thousand dollars, and we are 

17 done with it. 

II But they are coming into a court of equity, 

II and saying, Chancellor, even though we are the one who 

zo breached, and that is all that is before the Court, they are 

Zl the one who breached, even though we have done that, we are 

U going to insist that you permit a forfeiture by the innocent 

U purchasers, because the contract says that. 
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1 They are saying that paragraph 15b says 

2 that the only thing the purchaser can do, even though he is 

3 innocent, and I am no good and I have declared the default, 

4 is get liquidated damages of five thousand dollars, the five 

5 thousand dollar deposit. 

6 The five thousand dollar deposit is not 

1 liquidated damages, Your Honor. It is liquidated damages the 

8 other way. The seller gets to keep five thousand dollars 

9 and it is liquidated damages to him, but to us, it is getting 

10 the return of our own property. We have not collected a sing e 

11 red penny that is damages. We collected back our own money. 

12 But this case is even worse, in that 

13 in the contract, that when you purchase these houses, you hav 

14 to if you want additions, you have to pay for them at the 

15 time, and that contract says that if this house does not go t 

16 settlement for any reason, no matter how justified, you don't 

17 get back the money you·advanced for the options. That is not 

18 the:~eposit. That is money advanced for options. 

19 If this court buys the argument of Addicot 

20 Hills, Addicott Hills gets several things. One, they get 

21 to sell this house, which is still not complete by the way. 

22 Two, they get to keep the thirteen thousand dollars -- the 

23 thirteen thousand, eight hundred dollars in option money. 

28 
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1 Three, they get all of the appreciation 

2 caused by their delay in performance. What does my client ge ? 

3 They get back their five thousand dollars, and that is it. 

4 That is not liquidated damages. They are getting back their 

5 own money. 

6 ·Equity, Your Honor, and a forfeiture, and 

1 it also provides a remedy for every wrong. This contract, if 

8 read to be what is in here, does not provide a remedy for a 

9 wrong. The seller is wrong, and he is the one that breached, 

10 and what do my clients get back? Their five thousand dollars, 

11 and told to take a hike. 

12 That is not what equity is all about, Your 

• 
13 Honor. Their reading of this contract, if this clause is 

14 enforceable, says I. can commit a fraud, and that is what we 

1s think they did here, because there are two of us, and there 

16 may be others lurking out there, and all you can do is get 

17 your five thousand dollars back, and not liquidated damages 

18 at all. 

19 Yet, they want us to suffer the forfeiture. 

20 They want us to suffer all the consequences, and all the loss 

21 of their breach of the contract, and that is not what equity 

22 is about, Your Honor. · They argue that if we were in default 

23 all they could do would be to keep the deposit. That is not 
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1 
true, Your Honor. 

2 They keep the five thousand dollars, and 

3 they keep the thirteen thousand, eight hundred dollars, but 

4 if you look at lSa, they also have the right to specific 

5 performance. 

6 All paragraph 15a says is that we can get 

1 liquidated damages, but all of the case law says that unless 

8 it says it is exclusive, you still can go on the alternative 

1 contract and go for specific performance. Every case that we 

10 have found has said that, and had that been what paragraph b 

II said, this case would be easy, Your Honor. 

12 We would have had ten thousand cases to gi e 

l3 to you then. This is a very unusual situation, ~here it is 

14 the seller who has breached, and not the purchaser, and we 

IS want this house. We have elected not to terminate this 

11 contract. We want this house, and we are entitled to it. We 

17 have done everything that we are supposed to do, and that is 

18 what the pleadings before the court are. 

19 And under Pleas in bar, under the rules 

zo of equitable pleading and practice, they are limited to what 

Zl they have said in their Plea in bar~ and their only defenses, 

Z2 even though we are in default, even though the seller is in 

u default, paragraph lSb says there is nothing you can do about 

30. 
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1 it. We can breach this contract, and we can commit fraud, an 

2 we can do anything we want, and all you can do is return to 

3 the people their five thousand dollars, and that is liquidate 

4 damages, and it is not because it is our own money. 

5 I think the Court hit the nail on the head 

8 on what was happening here. They stand to gain a hundred 

7 thousand dollars, and we stand to get our five thousand della s 

8 back, and lose the thirteen thousand, eight hundred, and lose 

9 our house which we have been waiting for, Your Honor, for ove 

10 a year now, and lose whatever appreciation there is in that. 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

That is not equity, Your Honor. The Hayth 

case I haven't read, and I think it talks about when specific . 
performance can be decreed, and it is obvious it can be 

decreed in this type of case. The case that was heard by 

Judge Penn, I do not know much about that. I don't know 

whether it had the same -- the initial contract, paragraph 

lSb, obviously is there, but as to whether they were going to 

suffer the additional loss of thirteen thousand, eight hundre 

dollars, which was the extras, because no matter how justifie , 

I don't know if that was in there, and I don't know what was 

argued in that case, and what evidenc~ was presented, and 

whether it was done on a Plea in bar, or anything else, but 

I do submit to Your Honor that this case is very important. 

® .. ' ·': .· ·-··-·::' .... 
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1 This case is telling builders to put in 

2 your contract what you want, and we are going to enforce it, 

3 and it doesn't matter that you are the bad guys, and you have 

4 done wrong, we are going to enforce it, and this court, as a 

5 court of equity, ought to say, no. 

6 We are going to enforce those provisions 

7 that are enforceable, and paragraph lSb not only treats a 

8 forfeiture, but it creates a penalty. It penalizes us, the 

9 innocent person. 

10 And as a penalty clause, it cannot be 

11 enforced. Your Honor, if you were to rule their way, and giv 

12 us a wrong without a remedy, we end -UP with zip. Your Honor, 

13 I ask you to throw out paragraph lSb, and compel specific 

14 performance. 

IS We are ready, able, and willinq, and have 

16 been, and it is perfectly obvious what they are doing here, 

17 and they have done it to my client, and they have done it to 

18 his client. They want the extra hundred thousand dollars 

19 appreciation. 

20 THE COURT: Mr. Aunon. 

21 MR. AUNON: Your Honor, the facts of my 

22· client's case are exactly the same, and I join in the argumen 

23 of Mr. Silver. 

32 
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1 THE COURT: All right. Thank you. 

2 MR. DENNIS: Mr. Aunon told me he was 

s going to do that. Your Honor, and I accept that, obviously, 

4 but the first thing, Your Honor, is -- and I touched on this 

5 earlier, we are not admitting that we breached, and I think 

1 it is unfair for them to stand there and say that is the way 

7 that the case is going to come out. 

1 What this clause stands for the propositio 

1 of, is that there is no need to get to that issue. The 

10 raison detra (Phonetic), is you will, of these kinds of 

11 clauses, is the right to pay the deposit back, and say, you 

12 know, I think you are at fault, but it is not worth my time 

. IS and resources to go to court and prove it • 

14 . Or it is certainly not worth my time and 

11 resources to get tied up defending a suit like this. So,What 

11 I am going to do is say here is your deposit back, and I will 

17 go with business. It is only because of the way that this 

11 market is, Your Honor, that they are able to make some of 

II these arguments, and say that it is fraud on its face. 

20 Well, you know, fraud has to be proven, 

21 and there are nine elements to fraud, and I think as I said 

before, that I think it is really unfair to stand here and 

tell the court that is what they are going to be able to prov • 
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1 All I am saying is that is precisely why 

2 these clauses are inserted in there, and that the purchaser 

s accepts by his s~gnature, is to avoid exactly what they want 

4 you to do. 

1 The next point I wanted to touch. on in 

1 rebuttal, Your Honor, is that as Mr. Silver indicates, it is 

T the only thing that the purchaser can do, is to accept his 

I money back and that is the end of that. Well, that is not 

I true. As I told you in my opening argument, they have every 

10 right to sue us in tort, and to sue for fraud if they think 

11 they can prove that. 

12 As I said, I don't think so, but they are 

IS not without a remedy, and don't let them try to kid you that 

14 they are, because they have a very valid legal remedy, and 

II they ought not to be in equity, especially in the face of a 

II clause like this. 

IT The Plea in bar, I have to take issue with 

II what Mr. Silver said. What we said in the Plea in bar was 

19 

20 

Zl 

34 

and is right there in black and white, and.it is not what Mr. 

Silver said I said, and it is right there for you to read, 

and it says essentially that there exists an election of 

remedies, et cetera, et cetera. I am not so much concerned 

about ·the liquidated damges aspect of that clause. 
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I, quite frankly, might agree with these 

gentlemen given this-- given the current.scenario of the way 

this works, that this is -- well, that the liquidated damages 

aspect of it does not fly, but these people also chose to sig 

a contract that contained an election of remedies clause in 

there, and that is-without regard to whether it operates as a 

forfeiture or not. 

They chose in the contracting process to 

agree to these terms. Our client, if ·they were asked to 

deletethose would have said, no. End of the deal. Right the 

it would have been the end of the deal, but, no, they. took 

it, and they had stars in their eyes, and just like my client 

• had stars in his eyes, and they sat down at that table and 

they agreed to these terms. 

The Haythe v. May case, Mr. Silver is 

absolutely right. I would only point out to you that in that 

case that there was no such clause in that contract in that 

case. There is no election of remedies in that case, and no 

liquidated damages provisions whatsoever in that case. So, 

the Judge was not presented with that kind of dilemna. So, 

Haythe v. May is not controlling. 

The reason I brought it up is because i!· 

you look at the case it is on all fours, but it is not on all 
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r fours with regard to that one thing. 

2 And then with regard to what happened down 

3 in Loudoun County, all I can say is, yes, yes, yes. It was a 

4 Plea in bar, and it was before any other pleadings whatsoeve~ 

5 were filed, and it was precisely the same thing, because I 

6 doubt you will find a pocket of land around here where the 

7 prices have not gone up fifty thousand dollars in the.last 

8 year or two . 

9 THE COURT: Regardless of whether the 

10 property escalates in value, the Court finds that paragraph 

11 fifteen to be unconscionable. Mr. -- you know, I can't bring 

12 myself to believe that the Supreme Court of.Virginia would 

• 
13 permit anyone, a builder or ahybody else, to be able to eithe 

14 not comply or not perform a contract such as this, with what 

15 I will refer·to as impunity. 

16 ·As Mr. Silver suggests, it is not just a 

17 matter of liquidated damages. This actually would and could 

18 result in a penalty to the purchasers. So, the court in each 

19 case, is going to deny the Plea in bar, and overrule it. 

20 MR. DENNIS: Your Honor, how long do I hav 

21 to file other responsive pleadings? Is twenty-one days 

22 acceptable? 

23 . MR. SILVER: If Your Honor please, I think 
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1 the rule on Pleas in bar is -- he is saying to the court that 

2 there is one issue in this case, and that is the issue of law 

3 that has to be decided, and I think once that is done, I thin 

4 the case is over with, as far as we are entitled to specific 

s performance. 

a I don't think he can come in now and p~ead 

7 other matters. 

8 THE COURT: Oh, yeah, I think he has a 

9 right to file responsive pleadings. The defendant~s served 

10 on the 13th of April. 

11 MR. SILVER: Your Honor, if he needs 

12 twenty-one days, he can have it. 

13 THE COURT: ,Arl right. Put twenty-one 

w days in the order. 

15 MR. DENNIS: Is Mr. Aunon and Mr. Silver 

16 to prepare the order? 

17 THE COURT: Yes, sir. 

18 (Whereupon, at approximately 3:09 o'clock 

19 p.m., the hearing was concluded.} 

20 

21 

22 

Z3 
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foregoing is a true record of said hearing to the best of my 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAI~~~fAtO~T~4 9: 49 
~i i.l~~ ~ ~ t ,r::t- 0 i,l ·; 

• . ... •• , .. .. ' .1. '~ .. ! \ ' 

' .• t~f'.K UF lHE t:IRCIJiT t;OU·R-
. ~F fJ 1",.. A v ' . · ,., ·~ :- ;.. ·' C[UNT'f. './A. W. LOWRY MANN III 

and 

BARBARA C. MANN 

Complainants, 

v. IN CHANCERY NO. 101273 

ADDICOTT HILLS CORPORATION 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Defendant. 

NOTICE AND 

PLEASE TAKE NOTICE that on the 5th day of June, 1987, at 10 

a.m., or as soon thereafter as counsel may be heard, the 

undersigned will move this Honorable Court, and hereby so moves, 

that the court RECONSIDER it's decision of May 22, 1987, denying 

the Defendant's Plea in Bar and will rely for support upon it's 

Memorandum of Points and Authorities to be submitted prior 

thereto. 

is, Esq. 
LigHt & Harrison, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
M~Lean, Virginia 22106 
(703)356-9751 

1206/12/ncy 
5/28/87(1) 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION, 
et al. 

By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was 
mailed, first-class postage prepaid to Jose Aunon, Esq., 9701 Main 
Street, Fairfax, Virginia 22031 this~~day of May.,···1987. 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 
! . 
i 
I w. LOWRY MANN III ) 

} 
) 
) 
) 
) 
) 
) 

j 
and 

: BARBARA C. MANN 

Complainants. 

v. ) IN CHANCERY NO. 101273 
) 

ADDICOTT HILLS CORPORATION ) 

,I 

' I 
I 

) 
Defendant ) 

SUMMARY MEMORANDUM 

ISSUE NUMBER 1 

Is The Plaintiffs' Remedy At Law Adequate, Thereby 
:Precluding Specific Performance In Equity Of The Land Sale 
Contract? 

.,. 

:j 
. ! 

:I 
'I I . 

As one authority has stated: 

The subject matter most commonly involved in actions 
for specific performance is that of contracts for the sale 
of land.qr contracts which otherwise involve interests in 
real estate. The reason for this lies not so much in.any 
tendency of equity to distinguish between kinds of property 
·as in the fact that the remedy·at law is less likely to be 
adequate in the case of land than in the case of other 
property, for if the proper elements of jurisdiction are 
present, equity impartially grants specific performance of 
any contract, regardless of whether it involves real or 
personal property. The most important aspect of land 
insofar as equity jurisdiction for specific performance is 
concerned, is that no piece of land has its counterpart 
anywhere else, and is impossible of dup-lication by the 
expenditure of any amount of money. 

The courts assume, in almost every case in which action 
is brought to enforce specific performance of a contract for 
the sale of land or an interest therein, that- money damages 
do not constitute an adequate remedy for the breach of such 
a contract, and take jurisdiction without the necessity -of 
an actual showing that that is the case. This is said to be 
true in actions where land is the subject matter of the 
agreement, the jurisdiction of equity to grant specific 

41 
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performance does not depend upon the existence of special 
facts showing the inadequacy of a legal remedy in the 
particular case. This it is said that whenever a contract 
concerning real property is in its nature and incidence 
entirely unobjectionable and possesses none of the features 
which might call for the discretion of the court, it is as 
much a matter of course for a court of equity to decree 
specific performance of the contract as it is for a court of 
law to give damages for its breach, and under such 
circumstances, equity will enforce the contract as a matter 
of right, where there is nothing connected with the contract 
making its enforcement inequitable, irrespective of the 
plaintiff's right to recover damages for its breach. 

71 Am. Jur. 2d "Specific Pe'rformance" Section 112 at 143-44 
(1973) (footnotes omitted). 

Similarly, the authors of the Restatement (Second) of 
Contracts state: 

Contracts for the sale of land have traditionally been 
·accorded a special place in the ·law of specific performance. 
A.specific tract of land has long been regarded as unique 
and impossible of duplication by the use of any amount of 
money. furthermore, the value of land is to some extent 
speculative. Damages have therefore been regarded as 
inadequate to enforce a duty to transfer an interest in 
land, even if it is less than a fee simple. 

Restatement (Second of Contracts Section 360 comment (e) (1981); 

see also Belin v. Stikeleather, 232 S.C. 116, 101 S.E.2d 185, 188 

(1957) (where the court granted specific performance to a 

: purchaser of land, and noted that "It is elementary that the 

jurisdiction of equity to grant specific performance of an 

.; agreement of this kind does not depend upon the inadequacy of the 

;I 
I 
I 

legal remedy in.the particular case"). 

The inadequacy of the legal remedy to enforce a contract for 

the sale of land has been assumed in many cases where no 

.i objection· has been made thereto., an.d specific performance of the 

·!contract follows as a matter of course. See Annat., "Specific 

Performance As Matter of Right," 65 A.L.R. 7, 39 (1930) (citing 
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. I in part Davis v. Bewry, 134 Va. 322, 114 S. E. 773 ( 1923)); Mafney 

.! 
i v. Barnes, 116 Va. 713, 82 S.E. 8~1 (1914); Croghan v. 

Worthington Hardware Co., 115 Va. 497, 79 S.E. 1039 (1913)). 

We did not locate Virginia authority explicitly stating that 
·I 

; the damages available at law for breach of contract were 

inadequate in cases of contracts to convey real estate. However, 

there is Virginia authority which states that where a contract 

for the sale of realty is unobjectionable, it is as much a matter 

of course for a court of equity to decree specific performance of 

it as it is for a court of law to award damages for its breach. 

Sims v. Nideffor, 203 Va. 749, 127 S.E. 2d 85 (1962); Pond v. 

Fisher, 201 Va. 542 112 S.E.2d 147 (1960); Bond v. Crawford, 193 

· Va. 437, 69 S.E.2d 470 (1952); Walker v. Henderson, 151 Va. 913, 

145 S.E. 311 (1928). 

ISSUE NUMBER 2 

Is The Plaintiff Barred From The Remedy Of Specific 
Performance By The Contract Provision Which Purports To Limit The 
Plaintiffs' Remedies To Return Of ais Deposit? 

It is recognized that a liquidated damages clause will not 

be enforced if it is in fact a penalty. See generally 5 s. 

; Williston, A Treatise on the Law of Contracts Section 776 (W. 

~ i Jaeger 3d ed. 1961). As one court has stated: 
.i 

I 

l 
li 

Where the parties do not undertake to estimate damages in 
advance of the breach and instead provide for both a 
forfeiture [penalty] plus actual damages, the amount, even 
though called liq~idated damages, is.instead an 
unenforceable penalty. See Foote & Davies Co. v. Malony, 
115 Ga. 985, 42 S.E. 413 (19~2). 

.; Southeastern Land Fund v. Real Estate World, Inc., 237 Ga. 227, 
227 S.E.2d 340, 342 (1976) (in an action by a seller against a 
buyer for breach of a real estate contract, the court held that .. 

I 
! 

:I 
t' 

~ i 
t• 
·I 

. I 
!! 
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the liquidated damages provisions could not be enforced because 
they were a penalty). 

In deciding whether a contract provision is enforceable as 
liquidated damages, the court makes a tripartite inquiry to 
determine if the following factors are present: 

"First, the injury caused by the breach must be difficult or 
impossible of accurate estimation; second, the parties must 

:j intend to provide for damages rather than for a penalty; and 
third, the sum stipulated must be a reasonable pre-estimate of 
the probable loss." (footnotes omitted) 

=! 
i 

The Virginia Supreme Court has stated that 

[a] court of equity will neither enforce a·penalty or 
forfeiture, nor permit it to be enforced in a court of law. 
It will go even further than this. It will not permit a 
party, by the voluntary payment of the agreed penalty, to 
defeat the enforcement of the alternative contract •••.••••. 
[Ilf the damages for the breach of contract have been 
liquidated by the parties to the contract (that is, 
ascertained and agreed upon), that fact, so far from 
inviting the assistance of a court of equity, is sufficient 
to repel it. Indeed, this must of necessity be so, for, as 
the jurisdiction of the court to enforce contracts · 
specifically rests upon the insufficiency of damages as a 
redress or remedy for failure to comply with a contract, the ! 
very foundation of jurisdiction seem wanting in those cases : 
where the parties themselves have otherwise determined, and 
have fixed a money value in the form of liquidated damages 
upon the injury sustained by its breach. In this view is 
found an explanation of the leaning shown by courts of 
equity, in doubtful cases, to construe such agreements as we; 
are here considering as creating a penalty or forfeiture 
rather than liquidated damages. For, if it be determined 
that it is but liquidated damages, the jurisdiction of a 
court of equity is at an end, but if it be construed as a 
forfeiture or penalty, then it affords no obstruction to the; 
interpretation of the court of equity, because it will · 
prohibit either the enforcement or the voluntary payment of 
the penalty or forfeiture, and will compel the performance 
of the alternative contract if a proper case be made. . 
.courts of equity, therefore, always strongly incline to that) 
construction which declares it to be a forfeiture or penalty: 
rather than liquidate~ damages. 

1 Ewing v. Litchfield, 91 Va. 575, 22 S.E. 362, 363-64 (1895) 

(holding that equity would not enforce the payment of a 
:! 

I 

: liquidated damages provision). 

I 
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Furthermore, as professor Williston notes, "In spite of the 

language of cases regarding the intention of the parties, there 

is little doubt that a sum named as liquidated damages in order 

to be given effect must be reasonable in amount." 5 s. 

Williston, supra, Section 779 at 695 {footnote omitted). 

Similarly, it is established: 

Where the court is considering either the 
indefiniteness and uncertainty of probable damages or the 
reasonableness of the pre-estimate of probable damages in 
its attempt to determine whether a clause is one stating 
liquidated damages or a penalty, the court will, as a 
general rule, view the situation as of the time the parties 
entered into the contract. However, a stipulated sum may be 
held to be one for liquidated damages (1) where the damages 
which the parties might reasonably anticipate are uncertain 
or difficult to ascertain and (2) where the amount 
stipulated is either a reasonable estimate of the damages 
which would probably be caused by a breach Q!_is reasonably 
proportionate to the damages, the court necessarily must 
look at the situation, not at the time that the contract was 
entered into, but at the time of the breach. If the 
stipulated sum is grossly disproportionate to the actual 
damages, the sum will be held to be a penalty. This gross 
disproportion may result from the sum stipulated being 
either too high or too low. 

: 22 Am. Jur. 2d "Damages" Section 221 at 307, 308 ( 1965) 

(footnotes omitted; emphasis added). 

In the case at bar the liquidated damages clause is not 

valid because it was not a reasonable estimation of the Buyers' 
.I 
il :idamages. Indeed the clause really provides for no damages to the 
q 

·!Buyers in the event Sellers breach. In fact, it allows the 

' ·Defendant to benefit from his breach by not only keeping the 

.:deposit, but _also to 
d 

keep the $13,000.00 in improvements already 

jjpaid by the Plaintiff. Even without the clause, the Buyers would .. . . 
,I have 

;I 
il 
'I :I 

I 
i 
'! 

been entitled to the return of their deposit on the Sellers' 

45 ·:... 
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ibreach, ~19 Michie's Jur. Va. & W.Va. "Vendor and Purchaser" 
i 
~Section 106 (1979). Consequently, the liquidated damages clause 
I 

I . 
. :is invalid and specific performance may be granted. See 71 Am. 

:Jur. 2d, supra, Section 57. 

! 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W LOWRY MANN, III ) 
) 

and ) 
) 

BARBARA c. MANN ) 
) 

Complainants ) 
) 

v. ) IN CHANCERY NO. 101273 
) 

ADDICOTT HILLS CORPORATION ) 
) 

Defendant . ) 

0 R D E R 

THIS CAUSE came on this 22nd day of May, 1987 upon the Bill of 

Complaint, the Plea In Bar and all other papers formally filed herein 

and all parties having been represented by counsel and counsel having 

argued and it appearing to the Court that Paragraph lS(b) of the 

Contract of Sale dated March 1, 1986, which Contract is annexed to the 

Plea In Bar is unconscionable and therefore unenforcible by reason 

that it permits the Seller to breach the Contract with impunity 

resulting in a forfeiture and a penalty to the Purchaser. who is not in 

default and because the return of the Purchaser's own money which is 

the deposit, does not constutite liquidated damages, it is, therefore, 

lUi znnasn, OI3PBRFB-D tjp DiJ8illiBB rna l! !'anteyz apff' 15 (hr or the 

'+P 9 cfo=s;h 1 e and th mefora stswi:elter!" fsom tli~ esutrac~, anti it is 

further 

ADJUDGED, ORDERED AND DECREED that ·the Plea In Bar ·is denied; 

ll and it is further ., 

:I 
·t 

il 
·I· 
il 

r 
I 
I 
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ADJUDGED, ORDERED AND DECREED that DefendaAt shall have 

twenty-one (21) days from May 22, 1987 to file any other appropirate 

pleadings. 

ENTERED this~day of June, 1987. 

COURT 

N 
for Compla 

Main Street 
Fai fax, Virginia 22939 
(7 3) 323-1799 
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IN THE CIRCUIT COURT Q$;\~~R ... : . COUNTY 

W. LOWRY MANN, III, 

and 

BARBARA C • MANN , 

Complainants, 

v. 

ADDICOTT HILLS CORPORATION 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 

IN CHANCERY NO. 101273 

ANSWER AND GROUNDS OF DEFENSE 

COMES NOW your Defendant and, as it's Answer and Grounds of 

Defense in the above-styled cause, avers as follows: 

FIRST DEFENSE 

Your Complainants are in pari delicto with respect to the 

Defendant. 

SECOND DEFENSE 

Your Complainants have an adequate remedy at law in money 

damages. 

THIRD DEFENSE 

Your Complainants are estopped from making a contract claim 

under the contract. 

FOURTH DEFENSE 

Your-Complainants have failed to state a claim upon which 

relief can be granted. 

1208/12/ncy 
6/16/87(2) 49 
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ANSWER TO COUNT I 

COMES NOW your Defendant, for it's Answer to Count I of the 

Complainant's Bill, states in correspondingly numbered paragraphs as 

follows: 

1. Your Oefendant admits all of Paragraph 1 with the 

exception that your Defendant states that it never received any 

monies from your Complainants with the exception of those escrowed 

funds to be herd in anticipation of settlement on the property in 

question. 

2. Your Defendant admits that the original target date for 

construction completion was November, 1986; however, this was not 

promised and settlement was to take.place at a reasonable time after 

construction. 

3. Defendant denies that Complainants are ready, willing and 

able to perform their obligations under the contract and state, 

further, the Complainants have already breached the contract between 

the parties as early as November, 1986 by failing to list their 

present dwellings and/or rental properties owned by them as required 

by the contract. 

4. Defendant denies that it notified the Complainants that it 

would refuse to perform it's obligations. Rather, Defendant gave 

notice to Complainants of their breach under the agreement well in 

advance of completion of the home as well as any scheduled 

settlement. 

5. Defendant· admits Paragraph 5. 
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6. Defendant denies that the real property which is the 

subject matter of the contract is at all unique. Further, the 

damages claimed by the Complainants are easily ascert~inable and the 

Complainants have an adequate remedy at law and in fact are 

precluded by the terms of the contract from maintaining any 

equitable or legal action other than an action ex contractu. 

ANSWER TO COUNT II 

COMES NOW your Defendant, and as it's answer to Count II of the 

Complainant's Bill, states in correspondingly numbered paragraphs as 

follows: 

7.-10. Defendant denies each and every allegation contained 

in Paragraph 6 through 10 of the .Complainant's Bill and, further, 

demands a Bill of Particulars, Complainant's Bill failing to state a 

claim for which relief can be granted. 

CROSS-BILL OF COMPLAINT / 
COMES NOW your Defendant and makes the following claims against 

the Complainants·as and for it's Cross-Bill of Complaint against 

them suing them for the following: 

1. On or about the 1st day of March, 1986, the Defendant 

contracted with the Complainants for the sale of Lot 11, Union Farm 

Subdivision, also known as 9105 Peartree Landing in that certain 

Contract Agreement and all of its addenda whether made 

simultaneously or subsequent to that Agreement. 

2. In relevant part, the Agreement specified that, upon 

completion of framing of the house, the·cornplainants ·would list 

their present residences for sale with a reputable broker in o~der 

to insure your Defendant that their ability to purchase the dwelling 

in question would not be impaired. 
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3. On or about January 13, 1987, your Complainants were 

notified of the completion of the framing of the dwelling and 

reminded that they must list their home. In addition to this, 

orally, your Complainants were notified numerous times of this 

requirement and reminded that they were required to list their 

present residences. Despite these repeated warnings, your 

Complainants refused and failed to do this. 

4. As a result of your Complainant's breach of the Agreement, 

they were notified, on January 30, 1987, that they were, in fact, in 

breach and their deposit monies were returned, less any "options" 

monies which were not returnable. 

5. ~our Complainants, after already being notified that they 

were in breach, and knowing, presumptively, of the contractual 

provisions against their maintaining a legal or equitable action 

with regard to the property in questions, nonetheless on April 3, 

1987 filed among the Land Records of Fairfax County a lis pendens 

against the property thus placing a cloud upon the title of said 

property and making it impossible to in any way convey, encumber, or 

hypothec~te said property. 

6. The actions of your Complainants were intentional, in bad 

faith, and solely to gain an advantage in their civil action against 

your Defendant. As·such, the filing of said lis pendens constituted 

a slander of title. 
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7. As a direct and proximate result of your Complainant's 

actions, your Defendant has suffered monetary damages of 

approximately $50,000.00 including unnecessary legal costs to 

maintain construction draws, permanent loans, and attorney's fees, 

costs, and related expenses, to that financing. 

WHEREFORE, your Defendant having fully answered the 

Complainant's averments, your Defendant respectfully request that 

the Complainant' ·s Bill be DISMISSED; and, further, 

YOUR DEFENDANT request·s judgment on it's Cross-Bill for so much 

damage as is proven at trial but not less than $50,000.00, including 

it's attorney's fees and costs related to the cloud upon title 

created by the Complainants and for pursuant of this cause. 

Kel y !· D n s · 
LIGHT ;& HARRISON, P. C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 

.... 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION 
B Counsel 

----~ 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was 
hand-delivered to Jose Aunon, 9701 Main Street, Fairfax, Virginia 
22031 this 16th day of June, 19 87. ~-) / · 
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II v I R G I N I A: 

) i! 
!I 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

::,·1 W. LOWRY MANN 
BARBARA MANN 

~ l 

lj 

!I 
Plaintiffs 

q 
il v. 

Jl ADDICOTT HILLS CORPORATION 

;I 
~ i 
:t 

·I 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DECREE 

~?.; 
IN CHANCERY NO. 191~ 

ll THIS CAUSE came on this 12th day of June, 1987 upon the 
I 

! 
Defendant's motion for reconsideration of the decision of this Court 

il on May 22, 1987 as set forth in a Decree entered on June 12, 1987 and 

II all parties having been represented by counsel and counsel for the 
\I 

:l 
!I 

Defendant having argued that paragraph 15(b) of the contract in issue 

I 

:I 
was not unconscionable and having further argued that paragraph lS(b) 

,, 
il 

II 

of the contract, even if unconscionable, was still unenforcible to the · 

II 
extent that it was an election of remedies and that, therefore, an 

il il ·action for specific performance could not be maintained and it 
i! 

!j appearing to the Court that its initial decision embodied in the 
!I 
:! Decree entered June 12, 1987 was correct, it is therefore 
:! 

ORDERED AND DECREED that the motion for reconsideration be and 

il the same hereby is denied. 
q 

!J ENTERED this L?/2Jday of 

l! 
'I I, 
II 
I' 

. I 

1987. 

H. Hancock 
of the Circuit Court 
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Jos • Aunon 
Co nsel for Co 
9791 Main Stz: 
P.O. Box 419 f 
Fairfax, Virginia 22939 

I 
I 
I 

I 

(793) 323-1799 

I, LIGHT & HARRISON, 
!,:.1 6849 Old Dominion 

Suite 419 
jl P.O. Box 6625 
: McLean, Virginia 
i (793) 356-9751 
I 
I 
I 

P.C. 
Drive 

42196 

! By: 
=K-e~1~~~~~~._--~~~~~ 

li 

il 
ll 
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•. ~.- I I' ~~ :: !'"·· "'9 
r : :'1 if..• ~ 

W. LOWRY MANN, III and ) 
BARBARA MANN, ) 

) 

Complainants, ) 
) 

v. ) IN CHANCERY NO. 101273 
) 

ADDICOTT HILLS CORPORATION, ) 
) 

Defendant. ) 

ADDITIONAL AFFIRMATIVE DEFENSES 

COMES NOW, the Defendant, by counsel, and states the following 

Additional Affirmative Defenses: 

1. There is no contract. 

2. The Bill of Complaint fails because-there is no contract 

and therefore violates the statute of frauds. 

3. The Court has ruled that Paragraph lS{b) of the Contract 

is unconscionable and therefore not enforceable by the Seller, 

Addicott Hills Corporation, and therefore because there is no 

severability provision, the contract is null and void. 

4. The Complainants are in first breach and therefore are not 

entitled to any rights or remedies under the Contract. 

5. The Contract was properly terminated by the Defendant as a 
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result of the Complainants first breach. 

I 

hn E. Harr 
ck L. Wue er 

andra L. Hughes 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
P. o. Box 6625 
McLea~, Virginia 22101 
(703)"356-9751 
Counsel for Defendant 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was 
mailed, first-class, postage prepaid to the offices of Jose E. 
Aunon, Esq., Counsel fo~~Complainants, 9701 Main Street, Fairfax, 
Virginia 22031 this ~day of October, 1987. 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 
.. •:: ) I 

W • LOWRY MANN , III and ) 
BARBARA MANN, ) 

) 
Complainants, ) 

) 
v. ) IN CHANCERY NO. 101273 

) 
ADDICOTT HILLS CORPORATION, ) 

) 
Defendant. ) 

PLEASE TAKE NOTICE at 10 a.m., or as 

soon thereafter as counsel may be heard, the undersigned will move 

this Honorable Court, and hereby so moves, this Honorable Court to 

grant Summary Judgment on the Bill of Complaint on the above-

referenced matter. 

~ttE~~r!~ 
Jack L. Wuerker 
Sandra L. Hughes 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 
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Respectfully submitted, 

ADDICOTT HILLS CORPORATION 
By Counsel 
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CERTIFICATE 

I hereby certify that a true copy of the foregoing was mailed, 
first-class, postage prepaid to Jose E. Aunon, Esq., 9701 Main 
Street, P. 0. Box 2405, Fairfax, Virginia 22031 on this ~~day of 
October, 1987. ----
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX 

W. LOWRY MANN et al 

Complainants, 

Fit.: ED 

v. IN CHANCERY NO. 101273 

ADDICOTT HILLS CORPORATION 

Defendant 

RESPONSE TO REQUESTS FOR ADMISSIONS 

1. Denied. A listing agreement was prepared and submitted to 

the defendant on January 21, 1987. 

2. Admitted. It is a true copy of one of the listing 

agreements. There were other listing agreements. 

3. Denied. There was only one telephone conversation on or 

about the first week of January. She stated that the builder 

wanted us to put our house on the market. We asked for a firm 

delivery date of the new house but she could not give us one. 

4. Admitted. 

5. Admitted. 

6. Denied. Same as number 3 above. 

7. Admitted. 

8. Denied. 

9. Denied. 

10. Admitted. We were under no .obligation to do so. 

11. Admitted. We were under no obligation to.do so. 

12. Denied. ·we. were notified of the framing of the house- by 

letter dated January 13, 1987 signed by Sandra K. Lindsay. On 

January 21, 1987 a listing agreement was submitted. 
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13. Admitted. We were under no obligation to do so. 

14. Denied. 

15. Admitted. 

16. Admitted. 

17. Admitted. 

18. Admitted. 

19. Admitted. 

20. Admitted. 

21. Denied. This provision was waived by the defendant by his 

failure to act within the time constraints of the contract. 

22. Denied. Our Attorney filed the Lis Pendens on our behalf. 

The document speaks for itself. 

23. Denied. The purpose of the Lis Pendens is to give public 

notice that we intended to protect our interest in the property. 

24. Denied. The document speaks for itself. 

25. Denied. 

26. Denied. Once the contract was breached by the Defendant by 

his failure to deliver the house on or before November, 1986, the 

parties modified the agreement by acquiescence. 

27. Denied. We cannot properly answer this request due to the 

fact that we have not been able to inspect the house. 

28. Denied. We were advised by Mutual Mortgage Corporation that 

we were qualified. We are ready, willing and able to perform. 

29. Denied. Purchaser is ready, willing and able to perform 

the contract assuming the seller complies with all the terms of 

said contract. 



30. Denied. There is a listing dated February 2, 1987 and 

another listing agreement dated March 1, 1987. 

31. Admitted. 

32. Admitted. 

33. Denied. We read the contract and thought we understood it, 

but after talking to our Attorney, we found that we did not. 

34. Denied. See number 33 above. We agreed to the terms and 

conditions of the contract. 

35. Admitted. 

36. Admitted. 

37. Denied. This is a true copy of the contract. There were 

various addendums to it. 

38. Denied. same as number 37. 

39. Denied. We were notified that the agreement was ratified and 

we were not advised of any changes. There are some changes in 

Exhibit "E". It is different than the one executed by us. We do 

not know when the changes were made and never received a ratified 

copy of this addendum. 

40. Denied. This is an addendum to the contract that is 

identified herein as Exhibit "D". 

41. Denied. Same as number 40. 

42. Denied. Same as number 40. 

43. Denied. Same as number 40. 

44. Denied. We can not answer this request. Exhibit "J" was not 

attached to the request for admissions. 
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CERTIFICATE OF HAND-DELIVERY 

I certify that the original of this Response was hand-

delivered to John Harrison, Esquire, Counsel for Defendant, 

6849 Old Dominion Drive, suite 

26th day of o t ber, 19_~7. 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

w. LOWRY MANN I 

AND BARBARA MANN I 

Complainants, 

v. 

ADDICOTT HILLS CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

.--~---------~----------------------) 
KENNETH LEON, 

AND BARBARA LEON, 

Complainants, 

v. 

ADDICOTT HILLS CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CHANCERY NO. 101273 

IN CHANCERY NO. 101193 

DEFENDANT'S MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

COMES NOW the Defendant, ADDICOTT HILLS CORPORATION, by its 

counsel, undersigned, and, in support of its motion for summary 

judgment ·in the above styled cases, files th~s Memorandum of Points 

and Authority: 

STATEMENT OF UNDISPUTED FACTS 

On February 28, 1986, Kenneth F. Leon and Barbara T. Leon, 

Complainants, entered into a New Home Sales Agreement (dated 

February 22, 1987) with the Addicott Hills Corporation ("Addicott 

Hills") to purchase Lot 10 of the Union Farm Subdivision. w. Lowry 

Mann, III and Barbara c. Mann entered into a similar agreement 
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(dated March 1, 1987) with Addicott Bills on March 30, 1986, to 

purchase Lot 11 of the Union Farm Subdivision. Mrs. Mann is a 

licensed real estate agent and is the selling real estate aqent on 

both the Mann and the Leon contracts. 

Paragraph 18(d) of both contracts states: 

"Time is hereby declared to be of the essence in the 
performance by Purchaser of each of Purchaser's obliga­
tions hereunder.• 

At the time the Manns and the Leons executed their respective 

New Bouse Sales Agreement, both the Leons and the Manns signed 

almost identical Sale of Existing Residence Addendums ("Addendum•) 

to their contracts. 

This Addendum states in pertinent part: _ 

Buyer shall: 

(a) Immediately commence to use diligent and good faith 
efforts to sell Buyer's residence; 

(b) Immediately list the Buyer's Residence with a reputable 
real estate broker in the vicinity in which Buyer's 
Residence is located, which broker shall be a member of 
the "Multiple Listing Service" and Buyer shall produce 
satisfactory evidence of such listing to Seller within 
fifteen (15) days, after the start of house framing; 

(c) Make diligent, good faith and prompt efforts to enter into 
a contract for the sale of Buyer's Residence. 

Both the Leons and the Manns have admitted that "After the 

subject Contract was ratified, you did not immediately commence to 

use diligent and good faith efforts to sell Buyer's residence • 

(Request 10) • 

The Manns and the Leons also both admitted that "After the 

subject Contract was ratified they did not immediately list the 
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Buyer's Residence ••• with a reputa~le real estate broker.• 

(Request 11). 

While in both instances the Leons and Manns in identical 

language go on to say in their defense of their admission that they 

do not believe that they were required by their contracts to perform 

these actions, this Court as a matter of law must determine from the 

contracts that in fact they were bound. 

On January 21, 1987, Barbara Mann, one of the purchasers and as 

noted above the realtor on both sales wrote to Addicott Hills 

offering to list both houses [the Leon's and Mann's Residences] as · 

of March 1, 1987 and included a copy of the executed post-dated 

listing agreements. She noted in her letter: 

"Above all I would like to assure the builder that we are not 
trying to sidestep the issue; rather, we are attempting to 
determine a realistic occupancy date ••• • 

The Court must determine as·a matter of law that this letter 

constituted an offer with knowledge that was rejectable at will by 

Addicott Hills. 

On January 30, 1987 as a result of both the Manns and Leans 

failures to timely list their properties, Addicott Hills terminated 

both contracts, and expressly rejected the offer to list their home 

on March 1, 1987 contained in the January 21, 1987 letter to modify 

the contracts to better suit the schedules of the Leans and Manns. 

Paragraph 18(c) of both contracts expressly states: 

Purchaser is expressly prohibited from recording this Agreement 
or any memorandum thereof, and any attempted recordation at 
Seller's option, this Agreement shall become null and void and 
all rights of Purchaser shall cease and terminate. 
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On April 3, 1987 the Manns caused to be recorded a lis pendens 

claiming specific performances for Lot 11, Union Farm. Prior to 

this, on March 31, 1987 the Leon's had already recorded a substan­

tially similar !!! pendens against Lot 10 Union Farm. 

On May 22, 1987 the Court heard argument regarding a Ple~ In 

Bar filed by Addicott Hills. At the conclusion of the argument the 

Court found that paragraph 1S(b) of both Contracts was un­

conscionable and therefore unenforceable as a matter of law and 

denied the Plea In Bar. An order incorporating this decision was 

entered June 12, 1987 by the Honorable Quinlan Hancock, Circuit 

Judge. 

ARGUMENT 

The purpose of summary judgment pursuant to Rule 3:18 is to 

expedite litigation with as few technicalities as possible and thus 

avoid common law procedural tactics which are_ interposed for delay. 

Leslie v. Knits, 212 Va. 480 (1970). All of the questions in this 

case rest upon written documents and the proper interpretation of 

those documents. Therefore, the questions presented are purely 

matters of law for determination by the Court, and summary judgment 

is appropriate •. Murphy v. Holiday Inns, Inc., 216 Va. 490 (1976). 

I. INTERPRETATION OF AN UNAMBIGUOUS CONTRACT, SUCH AS THE AGREE­
MENT IN THIS CASE, IS A MATTER OF LAW FOR THE COURT'S 
DETERMINATION 

A. Clear and Unambiguous Contracts Are to Be Interpreted by 
the Court. 
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Whether a contract is ambiguous is a question of law for the 

court's determination. Wilson v. Holyfield, 227 Va. 184, 187, 313 

S.E. 2d 396, 398 (1984). If the court determines the c-ontract is 

unambiguous, it proceeds to interpret the contract. Winn v. Aleda 

Constr. Co., 227 Va. 304, 307, 315 S.E.2d 193 (1984)7 Russel Co. 

v. Carrol, 194 Va. 699, 703, 74 S.E.2d 685, 688 (1953). Parol 

evidence is not admissible to explain a written, unambiguous 

contract. Russell, 194 va •. at 702. If the Court determines, as it 

must, that the relevant Contract provisions are unambiguous, all 

parties are precluded from introducing parol evidence. 

B. All Provisions of the Contract Are Clear and Unambiguous. 

The Virginia Supreme Court has, on many occasions, defined 

ambiguity. In Berry v. Klinger, 225 va. 201 (1983), the Court 

stated: 

"Ambiguity" is defined as: "the condition of 
admitting of two or more meanings, of being 
understood in more than one way, or of referring 
to two or more things at the same time." 
Webster's Third New International Dictionary 66 
(3rd ed. 1976). "Doubtfulness7 doubleness of 
meaning • • • of an expression used in a written 
instrument." Black's Law Dictionary, 73 (5th ed. 
1979). 

Id. at 207. Similarly, in Wilson v. Holyfield, supra, the 
Court stated: 

Contracts are not rendered ambiguous merely 
because the parties disagree as to the meaning of 
the language employed by them in expressing their 
agreement. Further, the question whether a 
contract is ambiguous is not one of fact but one 

·of law. 
* * * 
Relying upon the foregoing principles, we conclude 
that the financing provision is not ambiguous. We 
think the terms used in that provision are 
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sufficiently exact and definite to provide for 
enforcement. The problem here is similar to the 
one the Court faced in Mass-Owens Co. where we 
said there was no uncerta1nty as to the language 
by which the parties expressed their agreement; 
instead, the uncertainty sprang from their 
difference of opinion as to the meaning of the 
provision. 

227 va. 187, 188 (citations omitted). 

The language of the default provisions of the contract are not 

ambiguous. The relevant portion of the default provision states: 

•1s. DEFAULT BY EITHER PARTY. 
(a) In the event that this Contract is not 
performed by Purchaser in accordance with its 
terms and provisions this Contract may be ter­
minated by Seller ••• • 

and 

•rn the event Buyer fails to secure a written 
contract for the sale of Buyer's Residence, by 
reason of Buyer's acts or failure to act, or Buyer 
fails to deliver a copy of the sales contract so 
obtained or a copy of the listing contract to 
Seller within the time period above specified, 
Buyer shall be deemed in default of this Contract, 
and the provisions of the contract shall govern." 

The contract has not been performed by the purchasers 

as evidenced by their own admissions. Both the Leons and 

the Manns failed to: 

Deliver a copy of a listing agreement within fifteen 

(15) days of framing. 

Both the Leans and the Manns have admitted that they: 

(a) failed to immediately list their homes [see 

Response #11 to Request for Admissions], and 
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(b) that they had not made diligent and good faith 

efforts to sell their properties [see Response 110 

to Request for Admission]. 

And these admissions, freely given, come in the face of 

clear contractural provisions which required them to act 

differently. Therefore, they have breached their contract -

and more importantly they have admitted it. The clear 

admission of a lack of •good faith" efforts is particularly 

telling. 

II. THE LEONS AND THE MANNS LOST THEIR RIGHT TO ENFORCE THE CON­
TRACT WHEN THEY FAILED TO PERFORM THEIR RESPECTIVE 
OBLIGATIONS UNDER THE CONTRACT AND COMMITTED THE FIRST 
BREACH ON THE CONTRACT. 

The time honored concept of the one who breaches a contract 

first loses all standing to bring an action on that contract has 

been endorsed by the Virginia Supreme Court. In Hurly v. Bennett, 

163 Va. 241 (1934), the Virginia Supreme Court stated as follows: 

The party who commits the first breach of a 
contract, is not entitled to enforce it, or 
to maintain an action thereon, against the 
other party for his subsequent failure to 
perform. 

163 Va. 241 at 253. This rule was also followed in Johnson v. 

Hoffman, 130 Va. 335 (1921), where the Virginia Supreme Court made 

the following comments: 

The rule is strict and inflexible that a plaintiff 
has no right of action for damages for a breach of 
contract where he himself has breached the con­
tract. He may under certain circumstances have 
such right of actions where he has not performed 
the contract on his part, but that is only where 
the circumstances are such that under the rules of 
law applicable he is excused from such 
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performance, so that his conduct cannot be 
regarded as a breach of the contract; and even 
then he has no such right of action unless it 
appears from the evidence in the case that he was 
willing and was ·either able or would have been 
able to fully perform the contract on his part, 
but for his having been relieved from that duty by 
the excusing circumstances. 

130 Va. 335 at 344. 

The concept that the one who breaches first is not entitled to 

recover for any subsequent breach was recognized in the more recent 

case of ADC Fairways Corp. v. John Mark Construction, Inc., 231 Va. 

312 at 318 (1986). (Contractor not entitled to offset where he 

breached the contract.) Although this doctrine has been eroded in 

the field of building contracts, ~Erlich v. Hendrick Construction 

Co., 217 Va. 108 (1987), (the no recovery rule is inapplicable in 

building contract cases), it is still enforced to the remainder of 

contract law. It is clear from Paragraph 3(d) of the subject 

contracts that "the Purchaser is purchasing a comp~eted-dwelling and 

that Seller is not acting as a contractor for Purchaser in the 

construction of the dwelling". Therefore, neither the Manns nor the 

Leons are entitled to maintain any claim of breach. 

III. TIME IS OF THE ESSENCE FOR ALL OF THE PURCHASER'S OBLIGATIONS 
UNDER THE CONTRACT. 

It is clear that the Leons and the Manns breached the subject 

contracts for failing to timely satisfy any of the Contract Obliga­

tions Relating to Sale of Existing Residence (hereinafter defined) • 

Paragraph 18(d) of the subject contracts reads as follows: 

"Time is hereby declared to be of the essence in the 
performance by Purchaser of each of purchaser's obliga­
tions hereunder." 
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It is beyond any arqument that the parties have expressly set 

forth their intent, in forceful language, that time is of the 

essence. In Morris v. Harrop, 154 va. 127 (1930), The Virginia 

Supreme Court stated: 

"[i]t is a general rule that language of a milder 
interpretation, shall not be so construed as to work a 
forfeiture.• 

The inverse of this rule is that language of a very strong 

interpretation, shall be, in fact, must be construed as a forfei-

ture. In the present case, the language is explicit and forceful 

that time is of the essence in the purchaser performance of.his 

obligations (Paragraph 18(d) of the subject contracts), therefore, 

the Leons and the Manns have admitted that they violated their 

contracts by not performing them on time. This view is in accor-

dance with other authorities. ~ 17 Am.Jur. Contract S332. 

("Where time is of the essence, the right to recover on the contract 

is conditioned upon performance within the time limited, and more-

over, if the ti~e is specified by an hour, there must be compliance 

in or prior to such compliance".) 

IV. THE MANNS AND THE LEONS BREACHED THEIR CONTRACTS BY FAILING TO 
LIST AND MAKE DILIGENT, GOOD FAITH EFFORT AND PROMPT EFFORTS TO 
SELL THEIR HOMES WHEN REQUIRED BY THE CONTRACT. 

The Sale of Existing Residence Addendum clearly requires the 

Leons and the Manns to: 

"Within sixty (60) calendar days from the date of house framing· 
starts Buyer shall deliver a copy of a written contract by and 
between Buyer and the third party, for the sale and purchase of 
Buyer's present residence ••• ("Buyer's Residence"), and in 
connection herewith, Buyer shall: 
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(a) Immediately commence to use diligent and good faith 
efforts to sell Buyer's Residence; 

(b) Immediately list the Buyer's Residence with reputable real 
estate broker in the vicinity in which the Buyer's Resi­
dence is located, which broker shall be a member of the 
•Multiple Listing Service, and Buyer' shall produce 
satisfactory evidence of such listing to Seller within 
fifteen (15) days after the start of the house framing: 

(c) Make diligent, good faith and prompt efforts to enter into 
a contract for the sale of Buyer's Residence". 

The above requirements are hereinafter collectively referred to 

as •contract Obligations Relating to Sale of Existing Residence•. 

The Leons and Manns each failed to timely satisfy any of the above 

Contract Obligations Relating to Sale of Existing Residence, even 

though Mrs. Mann is an active real estate agent in the market with 

Coldwell Banker Realtors. 

The Leons have admitted that they have not satisfied the 

Contract Obligations Relating to the Sale of Existing Residence in 

the following Request For Admissions and the Leons Response to 

Request For Admissions: 

"REQUEST 4: You viewed the subject property, while it was under 
construction, at sometime between December 15, 1986 thru January 15, 
1987. 

RESPONSE 4: We drove by it. If this is a vie~ing, then this is 
admitted. 

REQUEST 5: You viewed the subject property, while it was under 
construction, at sometime between December 15, 1986 thru January 30, 
1987. 

RESPONSE 5: We drove by it. If this is a viewing, then this is 
admitted. 

REQUEST 7: Between February 22, 1986 and January 15, 198.7 you did 
not list for sale the prope~ty located at 3910 Gibbs Street, 
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Alexandria, Virginia with a reputable real estate broker in the 
vicinity in which the property was located. 

RESPONSE 7: Admitted. There was no requirement for this. 

REQUEST 10: After the subject Contract was ratified, you did not 
immediately commence to use diligent and faith efforts to sell 
Buyer's Residence (3910 Gibbs Street, Alexandria, Virginia 22309) 

RESPONSE 10: Admitted. We were under no obligation to do so. 

REQUEST 11: After the subject Contract was ratified you did not 
immediately list the Buyer's Residence (3910 Gibbs Street, Alex­
andria, Virginia 22309) with a reputable real estate broker. 

RESPONSE 11: Admitted. We were under no obligation to do so. 

Similarly, the Manns have also admitted that they have not 

satisfied the Contract Obligations Relating to Sale of Existing 

Residence in the following Request For·Admissions and the Manns 

Response To Request For Admissions: 

REQUEST 4: You viewed the subject Property while it was under 
construction, sometime between November 12, 1986 thru January 15, 
1987. . 

RESPONSE 4: Admitted. 

REQUEST 5: You viewed the subject Property, while it was under 
construction, sometime between November 12, 1986 thru January 30, 
1987. 

RESPONSE 5: Admitted. 

REQUEST 7: Between March 1, 1986 and January 15, 1987 you did not 
list for sale the property located at 8716 Falkstone Lane, Alex­
andria, Virginia. 

RESPONSE 7: Admitted. 
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REQUEST 10: After the subject Contract was ratified, you did not 
immediately commence to use diligent and faith efforts to sell 
Buyer's Residence (8716 Falkstone Lane, Alexandria, Virginia 22309). 

RESPONSE 10: ·Admitted. We were under no obligation to do so. 

REQUEST 11: After the subject Contract was ratified you did not 
immediately list the Buyer's Residence (8716 Falkstone Lane, Alex­
andria, Virginia 22309) with a reputable real estate broker. 

RESPONSE 11: Admitted. We were under no obligation to do so. 

REQUEST 13: After the subject Contract was ratified, you did not 
make diligent, good faith and prompt efforts to enter into a con­
tract for the sale of Buyer's Residence (8716 Falkstone Lane, 
Alexandria, Virginia 22309). 

RESPONSE 13: Admitted. We were under no obligation to do so. 

Carl Bernstein & Associates, Inc. ("CB&A"), agent of Seller, 

sent a letter to the Leons and the Manns, each dated January 13, 

1987 stating that more than two weeks have lapsed since the framing 

on Lot 10 and 11, respectively, at Union Farm and they had not 

received as of that date a copy of the listing on their present 

residence as provided in the contract addendum. The sales agent, 

Daurie Schwab, had alerted Addicott Hills with some concern that 

they had ignored her reminders and have taken no action to remove 
-

their contingency. In order to avoid termination of the Sales 

Agreement, both the Leons and the Manns were requested to provide 

this office with a copy of you listing within five (5) days of 

receipt of this letter. 

The Leons and the Manns complete failure to timely satisfy the 

Contract Obligations Relating to Sale of Existing Residence on or 

before January 30, 1987, resulted in CB&A sending a second certified 
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letter to the Leona and the Manns stating, that their failure to 

timely list their present homes for sale as required by Sales -

Agreement, has resulted in the breach of Contract, and that the 

sales agreements were thereby terminated. 

The Leons were also advised of the breaches to Contract Obliga-

tions Relating to Sale of Existing Residence by a letter from Light 

& Harrison, P.C. 

V. BARBARA MANN'S LETTER, DATED JANUARY 21, 1987, CONSTITUTES AN 
OFFER TO RENEGOTIATE THE CONTRACT BETWEEN THE PARTIES, AND AN 
ADMISSION OF BOTH THE LEONS AND THE MANNS FAILURE TO COMPLY 
~TB THE CONTRACT. 

Barbara Mann's letter, dated January 21, 1987,.sought an 

unacceptable postponement to listing the Buyer's Residence. For 

reasons she and the Leons found persuasive they wanted to wait until 

March 1, 1987 to put their respective homes on the market. This was 

a clear breach for both. They were required to act, what they did 

was offer to act. This was a breach. 

The subject Addendum to the Contract state the following breach 

consequences: 

In the event Buyer fails to secure a written 
contract for the sale of Buyer's Residence, 
by reason of Buyer's acts or failure to act, 
or Buyer fails to deliver a copy of the sales 
contract so obtained or a copy of the listing 
contract to Seller within the time period 
above specified, Buyer shall be deemed in 
default of this Contract, and the provisions 
of the contract shall govern. 

It is clear as a matter of law that the parties intended that the 

sales agreement would be breached by the Buyer's failure to timely 

satisfy the Contract Obligations Relating to Sale of Existing 
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Residence. Both the Leona and the Manns failed to immediately 

commence to use diligent and good faith efforts to sell Buyer's 

Residence; to provide Addicott Hills with a copy of the listing 

agreement within fifteen (15) days after the start of house framing~ 

and make diligent, good faith and prompt efforts to enter into a 

contract for the Sale of Buyer's Residence. Therefore, they 

breached the contract and cannot now recover. 

VI. THE LEONS AND MANNS HAVE BREACHED THE CONTRACT BY RECORDING LIS 
PENDENS. 

The Leans and the Manns have also breached their contracts, 

respectively, by failing to comply with paragraph 18(c) of the sales 

agreement. Paragraph 18(c) states as follows: 

Purchaser is expressly prohibited from 
recording this Agreement or any memorandum 
thereof, and upon any recordation, at Sel­
ler's option, this Agreement shall become 
null and void and all rights of Purchaser 
hereunder shall thereupon cease and termi­
nate. 

The Leons and the Manns breached paragraph 18(c) by filing a memo-

randum of lis pendens. The filing of a lis pendens clearly is a 

violation of Paragraph 18(c). The lis pendens clearly falls under 

the definition of "memorandum• as used in Paragraph 18(c). The 

Seller has elected to declare the Agreement null and void. This 

breach committed by the Leons and the Manns acts as a bar to any 

suit for damages or specific performance brought by the Leons and 

the Manns. The rule of no recovery applies in this situation 

without limitation. 
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VII. PARAGRAPH lS(b) CANNOT BE SEVERED WITHOUT VOIDING THE ENTIRE 
CONTRACT. 

It is one of the most basic principles of contract law, that a 

court cannot make a contract for the parties which the parties to 

the contract did not make themselves and never intended to make. 

Ayres v. Barbeysville Mutual Casual Co., 172 Va. 383 at 389 (1939). 

(Insurer was liable to employee of the insured for injuries suffered 

while riding in employees truck.) w. F. Magann Corp. v. 

Virginia-Carolina Electrical Work§, Inc., 203 va. 259 at 264 (1962) 

(subcontractor liable under its indemnity contract for damage done 

by the third party.) If the court decides that Paragraph lS(b) can 

be servered without effecting the validity of the entire contract, 

then the court will be rewriting the contract to provide the Manns 

and the Leans with remedies which neither side bargained for or 

agreed to include in the contract. 

· The analysis which leads to this conclusion begins with the 

common law of contracts. "The spirit of the common law was opposed 

to the apportionment of contracts, and this seems to be still true 

as to all entire contracts which do not admit of apportionment and 

as to may others, such as employment of clerks and ordina~y ser­

vants, "Michies Jurisprudence, Contracts §3 (1986). Since an 

"entire" contract cannot be severed into parts without doing extreme 

violence to the parties intent, the common law courts will not sever 

such contracts. 

The Supreme Court of Virginia stated in Shelton v. Stewart, 193 

Va. 162 (1951) the following rules: 

Primarily, the question of whether a contract is. 
entire or severable is one of the intentions to be 
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determined from the language which the parties have 
used and the subject matter ~f the agreement-. 

As a general rule it may be said that a contract 
is entire when by its ter.ms, nature, and purpose it 
contemplates and intends that each and all of its parts 
and consideration shall be common each to the other and 
interdependent. 

193 Va. 162 at 167. 

It is abundantly clear from the general rule announced in the 

Shelton case that the sale agreement between Addicott Hills and the 

Manns and the Leons is an entire agreement. The subject matter is a 

single sum of money given in exchange for the purchase of a new 

home. 

The language of the contract itself also supports the conclu-

sion that this is an entire contract and not a severable one. 

Paragraph 18(e) states: 

•This Agreement contains the final and entire agreement 
between the parties hereto, and they shall not be bound by any 
terms, conditions, statements, warrants or representations, 
oral or written, not herein contained.• This language can not 
be more explicit. 

If the Court declared that Paragraph 15(b) is unconscionable 

and unenforceable but did not find the entire contract to be void, 

the ~ourt would be rewriting the contract. The Leon and Mann 

contracts plainly contemplated and intended, by their terms, nature, 

and purpose, that each and all of their parts and consideration 

shall be common to each other and interdependent. As previously 

mentioned, it is impossible to divide up the parts and consid-

erations between the parties when they involve a single consid-

eration such as a house or a lump sum. 
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The problem now arises: what occurs when a court strikes down a 

single provision of an •entire• contract. The answer provided by 

Virginia case law is clear: The entire contract will either stand 

or fall together. Either the paragraph applies or the entire 

contract is void. In the Shelton case mentioned above, 193 Va •. 

162, the Virginia Supreme Court was asked to construe an agreement 

for the sale of land which contained a provision requiring the wife 

to obliterate her husband's right of courtesy in the land. The 

Court found that such a provision promoted divorce and violated 

public policy. The Court went on to state as follows: 

The covenant was the essence of the agreement. 
Its purpose was to invite, encourage and require a 
continued estrangement of husband and wife, and their 
ultimate and permanent separation through divorce. It 
was thus against public policy and rendered the entire 
contract void from its inception. 

193 Va. at 167. 

The contract in the Shelton case, like the contract in this 

case, did not contain a survival clause. This clause is also often 

mistakenly called a severability clause. Such a clause actually 

makes the contract "survive•. 

Paragraph 15(b)., like the covenant in the Shelton case above, 

was an integral part and essence of the agreement. It provided all 

parties with an alternative to performance. If Paragraph lS(b) is 

unconscionable, then the.entire agreement shall fall. 

Similar language is found throughout Virginia cases. In 

McCrowell v. Bussen, 79 Va. 290 at 303, (1884), the Virginia 

Supreme Court stated "[i]t is also true that where there is an 
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entire consideration for the defendant's promise, made up of several 

particulars, and one of these consists of an agreement by the 

defendant, which the statute of frauds requires to be in writing, 

and for want of such a writing, is void, the whole consideration is 

void, and the promise cannot be supported.• 

The idea that entire contracts are void if a portion fails is 

also supported by Epperson v. Epperson, 108 Va. 471 at 476 (1908), 

(•Here, then, we have a plain and positive contract, distinctly 
. 

stated, between a father and his two sons, that, in consideration of 

the conveyance of a far.m to them (proved to be worth $3,000), each 

would build and settle upon the land, and jointly support and care 

for their parents while they lived, followed by a defeasance clause, 

that if·the parties fail to comply with any one of the provisions of 

the agreement the whole shall be null and void. The non-compliance, 

therefore, by either obligor fulfills the condition upon which the 

defeasance attaches, and voids the instrument in its entirety.) 

If a provision in an entire contract is void, then the entire 

contract is void and nonexistent. The parties would be restored to 

their original positions just as if no contract ever existed. The 

Manns and Leons would have their deposit monies refunded to them and 

no other remedy. 
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CONCLUSION 

For these reasons, Addicott Bills respectfully requests the 

Court to enter summary judgment in its favor on Addicott Hills' 

Motion for Summary Judgment. 

ADDICOTT HILLS 
By Counsel 

UYdL!tu! 
.JOhn E. Harrisoli~ 
Sandra L. Hughes 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
P. o. Box 6625 
McLean, Virginia 22101 
(703) 356-9751 
Counsel for Defendant 

CERTIFICATE 

I hereby certify that a true copy of the foregoing was mailed, 
first-class, postage prepaid to Jose E. Aunon, Esquire, 9701 Main 
Street, P. 0. Box 2405, Fairfax, Virginia 22031 and to Glenn H. 
Silver, Esquire, Rust, Rust & Silver, 4126 Leonard Drive, P. o. Box 
460, Fairfax, Virginia 22030 on this ~day of October, 1987. 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

w. LOWRY MANN I III AND ) 
BARBARA MANN I ) 

) 
Complainants, ) 

) 
v. ) IN CHANCERY NO 101273 

) 
ADDICOTT HILLS CORPORATION, ) 

Defendant. 

ANSWERS TO DEFENDANT'S INTERROGATORIES 
... 

COMES NOW the Complainants, by Counsel and state the 

following answers to the Interrogatories previously propounded 

upon it in accordance with the rules of the Supreme Court of 

Virginia. 

INTERROGATORY 11: If you allege that Settlement was tendered, 

please state the time and place of such tender. 

ANSWER #1: 

Tender by complainant was not required as the defendant 

repudiated the contract. Complainant~ were, and are at present 

ready, willing and able to perform. We learned that the 

structure was completed when we received the answer from 

defendant. 

INTERROGATORY #2: Please state in detail all expenses incurred 

and itemize such expenses which support you claim for $100,000.00 

compensatory damages and for $200,000.00 punitive damages. 
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7 ANSWER 
• 

12: 

These expenses can not be fully detailed at this time. ~torney ----.. 
fees are estimated to exceed $10,000.00. The interest rates, ·- · /r: 

points and lender fees have increased. The sale price of the 

house has increased form the original sales price of $296,580.00. 

________ T_he.~omplainants have suffered and presently suffer mental 

~\anguish=~ ~~~~etyj{and is for the Court to determine. We have 

not had access to the money held by the defendant. Punitive --------.. 
damages are for the Court to decide. 

INTERROGATORY #3: In accordance with Rule 4:1 (b)(4) of the 

Rules of Virginia Supreme Court, please identify each person you 

expect to call as an expert witness at trial and state the 

subject matter on which the expert is expected to testify, state 

the substance of the facts and opinions which each expert is 

expected to testify and provide a summary of the grounds for each 

opinion. 

ANSWER 13: 

None at this time has been identified by our Attorney. 

INTERROGATORY #4: Identify all.documents and objects (real 

evidence) which relates in any way to your claims, relief 

requested or damages set forth in your Bill of Complaint. 

ANSWER #4: 

Objected due to its vagueness--Without waiving said objections: 

The contract and its addendums. The listing agreements. The 

correspondence of the parties. The contract with the new 

purchasers and sales brokers. 
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INTERROGATORY IS: Describe in detail the- facts which you contend 

support your allegations in Paragraph 3 of the Bill of Complaint. 

ANSWER #5: 

The complainants were waiting for the house to be completed and 

all permits obtained. Upon notification by the defendant that it 

was ready to tender performance, the Complainants were and are a 

the present time to accept a deed and pay the necessary funds. 

INTERROGATORY 16: Describe in detail the facts which you contend 

support your allegations in Paragraph 4 of the Bill of Complaint. 

ANSWER 16: 

The Complainants observed the unreasonable delay in commencing 

the construction and the extremely slow progress. The 

Complainants never inspected the inside of the house. Mrs. 

Lindsay has stated under oath that the builder decided to built 

the houses in sequence because it was not economical to do it 

otherwise. The defendant refused to give a date certain for the 

delivery of the house. 
. . 

The Defendant failed to deliver the house on or before November 

1986. 

The Defendant requested on February 2, that the contingency of 

the contract be waived and the Complaintants did. 

INTERROGATORY 17: Describe in detail the facts which you contend 

support your·allegations in Paragraph 7 of the Bill of 

Complainant. 
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ANSWER 17: 

The Defendant knew that it has no right to sell lots where the 

subdivision has not been approved by the County and that it was 

having difficulties in obtaining said approval. The deed of 

dedication of the subdivision was not recorded in.the land 

records until July 31, 1986. 

The Defendant knew that it would not be economical to build the 

homes out of sequence. 

The Defendant did not start the construction until three months 

before the completion date shown in the contract. 

The Builder did not meet .promised delivery dates for other lots 

in the Subdivision and failed to give the Complainants a firm 

delivery date. 

Carl Bernstein stated that he was a business man and had no 

reason to honor the contract and ·that he could sell the property 

for much more than the original sales price. 

INTERROGATORY 18: Describe in detail the facts which you contend 

support your allegations in Paragraph 8 of the Bill of 

Complaint. 

ANSWER 18: 

The contract was made with full knowledge that the house was not 

to be delivered as stipulated in the Contract. 

Complainants were sold a lot on a subdivision that did not exist 

at the time. 

The contracts were sent to the Defendant's lender to obtain 
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financing. 

Because the increased value of the property, the Defendant, after 

the Complaints removed the sale of the house as a contingency, 

put the house on sale for a much higher price. Statements by 

Carl Bernstein mentioned in Answer 17 confirm the intent of 

Defendant. 

The check delivered to the Complainants intending to return the 

escrow money was drawn from an account not of Addicott Hills. 

INTERROGATORY 19: Describe in detail the facts which you contend 

support your allegations in Paragraph 9 of the Bill of 

Complainant. 

ANSWER 19: 

Same answer as Number a. 

INTERROGATORY 110: Identify any and all communications, oral or 

written, you have had with the Defendant or any agent of the 

Defendant concerning the subject Contract. 

ANSWER 110: 

October 1985 Conversations and letters with Daurie Schwab. 

November 1985 Daurie Schwab, holding lot 11 

Late January 1986 

or Early February 1) Daurie Schwab hold lot 15 for Mr. and Mrs. 

Leon. 

2) Daurie Schwab, lot 10 was available for. 

Mr. and Mrs. Leon. 

3) Daurie Schwab re contingencies in contract 
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February 22, 1986 

March 1, 1986 

May 1986 

May/June 1986 

Aug/Sept. 1986 

Conference with Daurie Schwab re: Leon's 

purchase 

Daurie Schwab Conference regarding sale 

contract and its execution 

Daurie Schwab re: delivery date 

Daurie Schwab delay in construction 

Daurie Schwab Selection of colors and 

delivery date. 

January (first week) Daurie Schwab Occupancy date and placing 

January 

·Jan 19 

Jan 21 

Feb 2 

Feb 2 

Feb 2 

Feb 3 

Feb 4 

house on market~ 

Letters dated January 17 from Sandra Lindsay 

Conversation with Sandra Lindsay re: Placing 

houses on market-occupancy date. 

Letter enclosing listing of house. 

Letter from Carl Bernstein 

Telephone conversation with Carl Bernstein. 

Daurie Schwab Removal of Contingency 

Daurie Schwab re: Builder not honoring the 

contract. 

Letter from Attorney to Addicott Hills. 

There may have been other communications of which complainants 

have no recollection at this time. 

SECOND INTERROGATORY #9: Identify the date you first knew the 

house framing had begun on the subject Property. 
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ANSWER 19: 

We were first notified by Sandra Lindsay in writing by letter 

dated January 17, 1987 that the house framing had been done. 

·SECOND INTERROGATORY !10: Describe any and all efforts taken to 

see Buyer's Residence (8716 Falkstone Lane, Alexandria, Virginia 

22309) between March 1, 1986 and March 1, 1987. 

ANSWER 110: 

There were two listing agreements made for the sale of the house. 

There were discussions with Coldwell Banker as stated in our 

letter to Sandra Lindsay dated January 21, 1987. This sale 

contingency was waived by the Complainants at the request of Mr. 

Bernstein. 

INTERROGATORY H11: As to each of your responses to any request 

for admissions propounded to you by. Defendant which is other than 

an unqualified admission, describe the facts which support in any 

manner your refusal to admit or your unqualified admission, and 

identify all persons purporting:to have nay knowledge or factual 

dates, and all documents, notes, reports, memorandums, electronic 

and/or tape recording, or any other tangible thing, which you 

contend support your refusal to admit or your qualified 

admission. 

ANSWER !11: 

Denial !8 and 9 of admissions. We have no knowledge of what was 

meant by framing in the addendum. 

•• 
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Denial to 114. Complainants complied with all the terms of the 

contract as modified. 

Denial to #25. Addicott Hills, by their unreasonable delay in 

the delivery of the house subject matter of this suit, by their 

communications with the Complainants; its actions and their 

failure to act including their refusal to furnish a date certain 

for delivery, waived the time of the essence requirements as well 

as other provisions in the contract. 
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lV I R G I N I ~: 

. I 
l.i 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

1
w. LORY MANN, III AND 

i BARBARA MANN I 

I 
I Complainants, 

v. 

ADDICOTT HILLS CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CHANCERY NO 101273 

CERTIFICATE 

I I hereby certify that on this 2nd day of November, 1987 the 
II 
j I 
1! answer to interrogatories and the response to the req.uest for '. I' 
'!;production of documents were hand delivered to counsel for 
I · 1 

!!Defendant at 6 49 01 D minion Drive Suite 410, McLean, Virginia 

1'22106. 

I 

11------~~~~~-­
IJOSE 
!Couns for Comp 

1i9701 Main Stree 
i I p • 0 • Box 2 4 0 5 1Fairfax, Virginia 22031 
I <703> 323-17oo 
I 

I 

I 
I 

I 
I 

11 ·I 
I 
1 

I i 
lj 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

w. LOWRY MANN, III and ) 
BARBARA MANN I ) 

) 
Complainants, ) 

) 
v. ) IN CHANCERY NO. 101273 

) 
ADDICOTT HILLS CORPORATION, ) 

) 
.. :. 

Defendant. ) --
-.. . 

NOTICE AND 

PLEASE TAKE NOTICE·that on Nove 13, 1987, at 10 a.m., or as 

soon thereafter as counsel may be heard, the undersigned will move 

this Honorable Court, and hereby so moves, this Honorable Court to 

grant Summary Judgment on the Bill of Complaint on the above-

referenced matter. 

John E. Harrison 
Jack L. Wuerker 
Sandra L. Hughes 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 

1135/21/ncy 
11/03/87 (1) 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION 
By Counsel 
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CERTIFICATE 

I hereby certify that a true copy of the foregoing was mailed, 
first-class, postage prepaid to Jose E. Aunon, Esq., 9701 Main 
Street, P. 0. Box 2405, Fairfax, Virginia 22031 on this ~day of 
November, 1987. 

1135/21/ncy 
11/03/87(1) 
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AG-186-87 

V I R G I N I A 

------------------------------X 
W. LOWRY MANN, III, 

and, 

BARBARA MANN, 

Complainants, 

versus, 

ADDICOTT HILLS CORPORATION, 

Defendant. 

. .. 

------------------------------X 

.. 

IN CHANCERY NO. 101273 

Fairfax, Virginia 
. 

Thursday, November 19, 1987 

The above-entitled action came on to be heard before 

the Honorab_le Jack B. Stevens, a Judge in and for the 

Circuit Court of Fairfax County, in Courtroom 4-F, Fairfax 

County Judicial Center, 4110 Chain Bridge Road, Fairfax, 

Virginia 22030, beginning at approximately 11:30 0 1 clock 

20 a.m., before Anita B. Glover, a Certified Verbatim Court 

21 Reporter. 

22 

23 

Anita B. Glover -8 Associates, Ltd. 
Post Olllce l!ox ~oo 

Fairfax Station, VIrginia 22039·0%00 

(703) :&78-86~ 
:&~ 

Prince WIUlam Metro 690-:&070 

·-' 
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1 P R 0 C E E D I N G S 

2 (The Court Reporter was sworn.) 

3 MR. HARRISON: Your Honor, we checked last 

4 night, on ·a court reporter, but it was Mr. Silver's 

s reporter and he cancelled her, and that is why the Court 

6 Reporter is late. 

7 THE COURT: All right. 

8 And Mr. Aunon prevails. 

9 Do you want to endorse this as objected to? 

10 MR. HARRISON: Yes, Your Honor, I will 

11 endorse it as .objected to. 

12 Your Honor, I take it that Judge Plummer 

.13 did know that there were two conflicting decrees coming to 

14 him? 

IS THE COURT: You presented both of them; 

16 didn't you? 

17 THE CLERK: Yes. 

18 MR. HARRISON: I did know that you had 

19 presented them, but they might have been left for him was 

20 the only thing. This is a copy -- that is why I said that 

21 

22 

23 

97 

-- rather than an original. 

THE COURT: My clerk took them up. 

MR. HARRISON: It is fine with me if she says 

Aaita B. Glover S Associates, Ltd. · 
Post Olliee J!ox xoo 

Fairlaz Statioa, Virglaia 22039·0%00 
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1 that. 

2 THE CLERK: I gave him what they gave me. 

3 MR. HARRISON: Just to clarify it, Your 

4 Honor, the one that he signed is an original. The one that 

s I just got back is a copy. 

6 Unless Judge Plummer was told that they were 

7 conflicting orders, he might have assumed that this was a 

8 copy of the order that he signed. That is my point. 

9 THE CLERK: I·gave him the two orders. 

10 THE COURT: Did you tell him anything? 

li THE CLERK: Like what, that they were 

12 conflicting? 

13 THE COURT: That they were two different 

14 orders. 

IS THE CLERK: I think he realized that from 

16 what he said. He looked at them. 

17 He said, well, I guess I will sign this one. 

18 I think he realized that. 

19 MR. AUNON: The typing was different. There 

20 is no way that --

21 THE CLERK: Exa~tly~ 

22 THE COURT: I will double check it. 

23 MR. HARRISON: Thank you, Your Honor. 

Anita B. Glover fl AssOc:iates, Ltd. 
Post Olllce l!ox IOO (703) :: ::: 9 8 

Fairfax Station, VIrginia 22039·0%00 Prince WIUiam Metro 690-2070 



I And in the meantime --

THE CLERK: He did not think it was a copy. 

3 MR. 'AUNON: May I call my first witness, Your 

4 Honor? 

s THE COURT: Yes. 

6 MR. AUNON: I call Mr. Lowry Mann. 

7 Whereupon, 

8 W. LOWRY MANN, III, 

9 a complainant, was called for examination by counsel in his 

10 .own behalf, and, having been first duly sworn by the Court, 

11 was examined and testified as follows: 

12 DIRECT EXAMINATION 

13 BY MR. AUNON: 

14 Q. Would you plea~e state your name, sir? 

IS A. Lowry Mann. 

16 Q. What is your address? 

17 A. 8716 Foxstone Lane, Alexandria, Virginia. 

18 Q. How did you hear about Union Farm? 

19 A. My wife saw a sign up on the road, and she 

20 inquired into its being constructed. 

21 Q. And let me show you this document here. 

22 MR. HARRISON: No objection as to 

D authenticity, Your Honor. 

99 Anita B. Glover U Assooiates, Ltd. 
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1 BY MR. AUNON: 

2 Q. Do you recognize this document, sir? 

3 A. Yes, I do. 

4 MR. AUNON: Mark it as Exhibit No. 1 ' 

s please. 

6 (The document referred to above 
was marked Complainants' 

7 Exhibit No. 1 for 
identification.) 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

BY MR. AUNON: 

Q. What is that document, sir? 

A. It is an early draft of a site plan back in 

the fall of '85. 

Q. And you received that from whom? 

A. From Daurie Schwab. 

Q. And who was Daurie Schwab? 

A. She was the agent for the builder. 

Q. For the builder? 

A. Yes. 

MR. AUNON: I would 1 ike to introduce this 

into evidence. 

THE COURT: Any objection? 

MR; HARRISON:· No objection a.s to 

authenticity. I don't know what relevance it has at the 

present time. This is a contract case. 

Anita B. Glover U Associates, Ltd. 
Post Ollice l!ox ~oo 

Fairfax Station, Virginia 22039·0%00 
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THE COURT: I thought that you were handing 

l me a contract. 

3 MR. AUNON: No, Your Honor. Those are the 

4 brochures that my client received before entering into the 

s contract. 

6 MR. HARRISON: The contract has an 

7 integration clause, Your Honor, which would integrate prior 

8 documents. 

9 THE COURT: At the risk of messing up your 

10 case, can we stipulate if it is just the contract in a 

11 specific performance suit, unless there is some reason, 

ll couldn't we just stipulate what the pertinent documents are 

13 in this case? 

14 MR. HARRISON: I have no problem with that, 

IS Your Honor. 

16 MR. AUNON: I have no problem with that. 

17 MR. HARRISON: I have no question that this 

18 is the contract. 

19 The contract and the addendum. 

20 THE COURT: Unless this has some bearing on 

ll something, Mr. Aunon, I would rather not get into documents 

22 such as this • 

23 Don't let me preempt you by any means. 

101 
Anita B. Glover S Associates, Ltd. 
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1 MR. AUNON: I understand. 

2 Your Honor, the basis for this is to 

3 establish that my clients were not told at all that there 

4 was a subdivision at the time when they entered into the 

s contract. 

6 THE COURT: That it was not a subdivision?· 

7 MR. AUNON: It was not a subdivision. 

8 THE COURT: He can testify to that. 

9 MR. HARRISON: We will stipulate that it was 

10 not a.subdivision at the time. 

11 Again, authenticity, we will stipulate that 

12 that is part of the contract, not all of the contract, but 

13 part of it. 

14 MR. AUNON: Are we going to stipulate it is 

IS part of the contract at all? 

16 I think, Your Honor 

17 THE COURT: I don't know if we are going to 

18 get this off the ground or not. 

19 But why don't we take a short recess and you 

20 gentlemen see if you can stipulate all exhibits. I can't 

21 

22 

23 

imagine how there could be a d_ispu.te over -what is pertinent 

here. 

MR. HARRISON: I don't think there is. 

Anita B. Glover fl Associates, Ltd. 
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1 Well, if we could confer, Your Honor. 

2 THE COURT: Sure. 

3 (Discussion off the record not reported by the court 

4 reporter. ) 

s MR. HARRISON: We have reached a stipulation, 

6 Your Honor, that there are two documents which Mr. Aunon 

7 would put into the record which comprise the part of the 

8 contract which is at issue, that there are other· parts to 

9 the contract which may be relevant as to damages, but as 

10 .far as the basic issue of liability, the two parts that he 

11 has in his left hand that were put in as Exhibits 1 and 2 

12 comprise the contract; is that correct? 

13 MR. AUNON: That is correct, except that 

14 there are some addendums to the contract stating that there 

IS were some options that were supposed to be paid by my 

16 client. 

17 MR. HARRISON: That is correct, I agree. 

18 MR. AUNON: And if he agrees with that, I 

19 don't have any problem 

20 

21 

22 Honor. 

23 

103 

MR. HARRISON: I agree with that. . 

MR. AUNON: There are three addendums, Your 

THE COURT: When you say other addendums, are 

Anita B. Glover U Associates, Ltd. 
Post Ollice J!ox %00 

Fairfax Station, Virginia 22039·0%00 
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1 the damages out of this case? 

2 . MR. AUNON: Yes, Your Honor. 

3 THE COURT: This is strictly specific 

4 performance. 

s MR. AUNON: We want specific performance, and 

6 the Court of course has the power to award any damages. 

7 MR. HARRISON: I think it is an election 

8 item, Your Honor, and that is one of the problems when I 

9 get to the motion to strike that I will make. 

10 He does have to make an election whether he 

11 goes for specific performance or damages. 

12 I don't want to be here all day on proving 

13 damages, and have him elect specific performance, and then 

14 we have wasted that time. 

IS It seems to me to be --

16 MR. AUNON: Your Honor, I think this Court 

17 has the power to grant specific performance and award any 

18 damages. This Court has power to do that. 

19 MR. HARRISON: You either affirm the contract 

W and sue for specific performance, or you disaffirm the 

21 contract and sue on the breach. 

22 You don't get both. 

23 THE COURT: Doesn't the Court have the power 

Anita B. Glover U Associates, Ltd. 
Post Olliee l!oz %00 (703) :: :::: 1 0 4 
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1 to award damages coincident to the specific performance, 

2 not damages for nonperformance of the contract? 

3 MR. AUNON: Right. 

4 MR. HARRISON: Your Honor, if you affirm the 

s contract and sue on the contract which is specific 

6 performance, you must waive the breach to do that. You 

7 cannot get both. 

8 You don't get to come in and say, this 

9 contract is broken, but I want to enforce it anyway, 

10 because if the contract is broken, it is in breach, and 

11 your remedy is damages, and there is no reason to come into 

12 equity, which is where he is. 

13 THE COURT: It has to be for specific 

14 performance 

IS MR. HARRISON: Yes, sir. 

16 THE COURT: -- something is sticking in my 

17 mind. 

18 MR. AUNON: I think the Court has the power 

19 ·to grant damages ·incidental to the specific performance, 

20 Your Honor. 

21 That is why we want specific performance. 

22 

23 

105 

THE COURT: You want specific performance? 

MR. AUNON: Yes, Your Honor. 
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1 THE COURT: You give me the other authorities 

2 that you are relying on for whatever else. 

3 Anything that you can stipulate to, why don't 

4 you have the Clerk mark it, and then we can admit it into 

s evidence. 

6 MR. HARRISON: Your Honor, I said those had 

7 been marked as 1 and 2. I think they were marked as 2 and 

8 3 and the first one ought to be marked still for 

9 identification as 1 offered and not accepted by the Court 

10 at this time just so the record is clear if an appeal was 

11 necessary. 

12 MR. AUNON: I think it was accepted, Your 

13 Honor, just 2 and 3. It was not rejected by the Court; was 

14 it? 

IS MR. HARRISON: It wasn't --

16 THE COURT: No, I thought you were 

17 withdrawing it. Do you want this? 

18 MR. AUNON: No, I will withdraw it, Your 

19 Honor. Just mark these as 1 and 2. 

20 

21 

22 

23 

(The documents referred to above 
were marked Complainants' 
Exhibits Nos. 1 and 2 for 
identification, and the 
document previously marked 
Exhibit No. 1 for 
identification withdrawn.) 
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1 MR. AUNON: Can we stipulate also that it was 

2 not a subdivision at the time and that the subdivision was 

3 recorded in August of '86? 

4 MR. HARRISON: That is correct. 

S There was no subdivision at the time of the 

6 contract, and it was recorded in August of '86. 

7 THE COURT: You are talking about the deed of 

8 dedication was recorded? 

9 MR. AUNON: Yes, sir. And the subdivision 

10 approved, Your Honor. 

11 MR. HARRISON: The plat of subdivision was 

12 approved in August and recorded. 

13 THE COURT: '86? 

14 MR. AUNON: '86. 

IS MR. HARRISON: '86. 

16 BY MR. AUNON: 

17 Q. Did you make any down payment on that 

18 contract? 

19 A. Yes, we did. 

20 Q. How much did you pay? 

21 A. The down payment. on _the contract was $5,000. 

22 Q. And that contract has a contingency clause; 

23 is that correct? 

107 Anita B. Glover U Associates, Ltd. 
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A. That is correct. 

2 Q. Why is that? 

3 A. That was to protect us in case we were not 

4 able to sell our house. 

s Q. After you signed the documents, the contract, 

6 when did you expect to move into the house? 

7 A. November of '86. 

8 Q. And did you ask for delivery? 

9 A. Yes, we did. 

10 Q. To whom and when? 

11 A. Daurie Schwab. 

12 Q. When? 

13 A. Probably in May. 

14 Q. May of '86? 

IS A. Yes. 

16 And possibly again in September, and again in 

17 January. 

18 Q. And what 

19 A. Never. 

20 We were never given a delivery date. 

21 Q. Did you apply for a lo~n? 

22 A. Yes, we did. 

23 Q. Where? 

Anita B. Glover U Associates, Ltd. 
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17 
1 A. Mutual Mortgage. 

2 Q. And who owns Mutual Mortgage? 

3 A. Mr. Ferris is the president I believe. 

4 Q. And were you directed over there by anybody? 

s A. By the builder. 

6 Q. By the builder? 

7 A. Y.es. 

8 Q. And were you approved on the loan? 

9 A. Yes, we were •. 

10 Q. I am going to show you this letter. 

11 MR. HARRISON: We will stipulate to the 

12 authenticity of the document. 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

109 

MR. AUNON: Will you mark it, please? 

BY MR. AUNON: 

(The document referred to above 
was marked Complainants' 
Exhibit No. 3· for 
identification.) 

Q. What is that letter? 

A. That was a letter from Sandra Lindsay asking 

that we list our house. 

that? 

Q. And what happened? What happened after 

A. My wife, Barbara, talked with Sandra Lindsay. 

Q. Who is Sandra Lindsay? 
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A. She works for the builder. 

2 And it was my understanding that Barbara and 

3 Sandra --

4 MR. HARRISON: Objection, Your Honor. 

s Hearsay. She can testify as to the conversation. He 

6 cannot testify as to what his wife told him about the 

7 conversation. 

8 THE COURT: Objection sustained. 

9 BY MR. AUNON: 

10 Q. What did you do as a result of that 

11 conversation? 

12 A. The house was listed and recorded with 

13 Coldwell Banker as a listing. 

14 Q. Did you ask or did your wife ask for a 

IS delivery date at the time? 

16 MR. HARRISON: Objection to the question or 

17 the answer, did his wife ask. If the question is did he 

18 ask, then the question is unobjectionable. 

19 MR.· AUNON: I will withdraw the question, 

20 Your Honor • 

21 MR. HARRISON: Stipulate as to authenticity 

22 of the letter dated January 21. 

23 Is that marked as Exhibit No. 4? 

Anita B. Glover U Associates, Ltd. 
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2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

111 

19 
THE CLERK: Yes. 

BY MR. AUNON: 

(The document referred to above 
was marked Complainants' 
Exhibit No. 4 for 
identification.) 

Q. Look at this, please. Do you recognize this 

document? 

A. Yes, I do. 

Q. What is that letter? 

A. It is a letter from my wife to Sandra 

Lindsay. 

MR. AUNON: I am going to introduce all of 

these documents into evidence. 

THE COURT: Any objection. 

MR. HARRISON: What documents are we moving 

in? 

MR. AUNON: All of the ones I have marked as 

exhibits. 

MR. HARRISON: Exhibits 1 through 4, I have 
~ .. 

no objection to,. Your Honor. 

THE COURT: They will be received. 

(The documents previously marked 
Complainants• Exhibits Nos. 1 
through 4 for identification 
were received into evidence.) 
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BY MR. AUNON: 

2 Q. What is that letter? 

3 A. It summarizes my wife's conversation with 

4 Sandra Lindsay and also attaches a copy 

s MR. HARRISON: Objection to the answer, Your 

6 Honor. 

7 The answer it summarizes my wife's 

8 conversation, I ask that that part of the answer be 

9 stricken. 

10 It is not called for by the question and is 

11 in any event hearsay. 

12 MR. AUNON: The document speaks for itself, 

13 Your Honor. 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

MR. HARRISON: Then you don't need the 

question. 

MR. AUNON: It was admitted into evidence 

without objection. 

THE COURT: The document speaks for itself. 

The objection is sustained. 

MR. HARRISON: Thank you, Your Honor. 

MR. AUNON: Exhipit ~o. 5. 

(The document referred to above 
was marked Complainant's 
Exhibit No. 5 for 
identification.) 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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21 

BY MR. AUNON: 

Q. 

A. 

Q. 

A. 

Do you recognize that? 

Yes; I do. 

What is it? 

It is a letter from Mr. Bernstein. 

MR. AUNON: I move it into evidence. 

MR. HARRISON: No objection, Your Honor. 

THE COURT: It will be received. 

(The document previously marked 
Complainant's Exhibit No. 5 
for identification was 
received into evidence.) 

BY MR. AUNON: 

Q. Were you surprised by that letter? 

A. Very much so. 

Q. Why? 

A. Because my wife and Sandra Lindsay had come 

to an agreement. 

MR. HARRISON: Objection, Your Honor, to the 

answer as being not responsive to the question and being 

hearsay in and of itself. 

And because it was not re~ponsive, it cannot 

be objected to until he has alre~dy said it. 

THE COURT: Objection sustained. 

BY MR. AUNON: 
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Q. Why were you surprised by the letter or the 

2 conversation? 

3 A. Because we had an agreement to buy a house, 

4 and we very much wanted to buy a house, and this came as a 

s total shock. 

6 Q. Did you list your house? 

7 A. Yes, we did. 

8 MR. HARRISON: No objection to these 

9 documents as to authenticity. I do object as to 

10 relevance. 

11 We are here on a contract breach, and I don't 

12 think they are part of a breach. 

13 THE COURT: What are those documents? 

14 MR. AUNON: Your Honor, one of them is a 

IS waiver to the contingency by my clients, and the other one 

16 is a 1 is ting of the house. 

17 (The documents referred to above 
were marked Complainants' 

18 Exhibits Nos. 6 and 7 for 
identification.) 

19 

BY MR. AUNON: 
20 

· Q. I show you this document, Mr. Mann. What is 
21 

that? 
22 

A. It is a waiver of the contingency. 
23 

MR. HARRISON: Exhibit 7 is the waiver? 
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1 MR. AUNON: Exhibit 6. 

2 MR. HARRISON: Exhibit 6 is the waiver. 

3 BY MR. AUNON: 

4 Q. What is that? 

s A. It is a listing for our house. 

6 Q. Dated? 

7 A. February 2nd. 

8 Q. Did you authorize your attorney to send these 

9 documents to the builder? 

10 A. Yes, I did. 

11 MR. AUNON: I introduce Exhibit 6. 

12 MR. HARRISON: Objection .to No. 6. 

13 THE COURT: The objection to No. 6 is 

14 overruled. I will receive it. 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

115 

Your Honor. 

(The document previously marked 
Complainants' Exhibit No. 6 
for identification was 
received into evidence.) 

THE COURT: What is that? 

MR. AUNON: It is the listing of a house, 

THE COURT: The objection to No. 7 is 

Overruled. I will receive it. 

(The document previously 
marked Complainants' Exhibit 
No. 7 for identification 
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was received into evidence.) 

2 BY MR. AUNON: 

3 Q. Have you sold your present house? 

4 A. No, we have not. 

s Q. How come you waived your right to that 

6 contingency that protected you? 

7 MR. HARRISON: Objection, relevance. 

8 MR. AUNON: Your Honor, I think it is 

9 important for the Court to know why he waived it. 

10 His financial ·condition changed. He is in a 

11 position to buy the house now. 

12 I think it is important for the Court to know 

13 that he is ready, willing and able to do it, that is what I 

14 am· driving .. at, to buy the house even without the sale of 

IS his house. 

16 MR. HARRISON: Your Honor, I would agree that 

17 he has to prove with respect to the financial condition as 

18 of the date of the dispute. 

19 The individual's financial condition as of 

20 today if he made a million in the stock market or lost a 

21 million in the stock market, it really is irrelevant. 

22 It may be relevant in January of 1987 as of 

23 the date. 
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THE COURT: Objection overruled. 

2 MR. HARRISON: Thank you, Your Honor. 

3 BY MR. AUNON: 

4 Q. How come you waived -- are you in a financial 

s condition now to buy the house·? 

6 A. That is true. 

7 Q. Without selling your house? 

8 A. That is true. 

9 Q. Why is that? 

10 A. We have been right along. 

11 Q. For how long have you been able to do that? 

12 A. For well over a year. 

13 Q. And did you apply for a loan? 

14 A. Yes, we did. 

IS Q. Where? Where did you apply for loans? 

16 A. Well, the first one was Mutual Mortgage in 

17 September of '86. 

18 And then in February of '86 I went back to 

19 Mutual Mortgage and they assured me that I could --

20 

21 

22 

23 
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MR. HARRISON: Objection, Your Honor, hearsay 

or best evidence. If they ~ss~red him, they do it in 

writing with a loan commitment. 

If he is telling what they said, it is 
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1 hearsay. 

2 THE COURT: Objection sustained. 

3 MR. ·HARRISON: Thank you, Your Honor. 

4 THE WITNESS: I have a letter from Mutual 

s Mortgage; is that sufficient? 

6 BY MR. AUNON: 

Q. 7 Did you go somewhere else to apply for a 

8 loan? 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 Q. 

IS A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 

Yes. 

Where? 

Coldwell Banker. 

And what happened? 

It was approved. 

Did you go somewhere else too? 

Yes. 

Where? 

Burke and Herbert. 

Are you now in a condition to buy the house? 

Yes. 

Did you order a title insurance commitment? 

Yes. 

May I show it to you? 

This is what you received? 
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. 1 A. Yes. 

2 MR. AUNON: If you will mark this as an 

3 exhibit. 

4 (The document referred to above 
was marked Complainants' 

s Exhibit No. 8 for 
identification.) 

6 

7 

8 

9 

10 

11 

12 

13 

14 
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MR. AUNON: I will introduce this into 

evidence, Your Honor. 

MR. HARRISON: Your Honor, at the present 

time, in the ·first place I don't know if I have ever seen 

it before in discovery, and in the second place, it is 

undated, and a title policy rundown that is undated, that 

is one of the more useless things that life has to offer I 

suppose. 

But it makes it very difficult for me to say 

what it could prove in the absence of a date at all that 

would be relevant. 

MR. AUNON: It shows the interest of my 

client in obtaining the property and inquiring as to the 

title of the property. 

THE COURT: The. interest of your client? 

MR. AUNON: Yes., that my client is willing 

to buy the property. 

THE ·coURT: I am assuming that or ·he would 

Anita B. Glover 8 Associates, Ltd. 
Post Office l!ox xoo 

Fairfax Station, VIrginia 2.2.039·0%00 

(703) 278-863b 
2'78-8606 

Prlace WIUlaaa Metro 690-20'70 



28 

1 not be here. 

2 MR. AUNON: All right. 

3 THE COURT: I am not going to accept this. 

4 MR. HARRISON: Thank you, Your Honor. 

s BY MR. AUNON: 

6 Q. Did you suffer any damages as a result of 

7 this? 

8 A. Yes. 

9 Q. What? 

10 A. A $5,000 deposit. 

11 Well, a $2,000 lot hold in October of 1985. 

12 Q. Those are not damages. 

13 A. Well, I lost the use of the money. 

14 Q. What money? 

IS A. The down payment and the upgrades. 

16 Q. Anything else? 

17 A. Attorneys' fees. 

18 Q. How much? 

19 A. $10·, 000 or more. 

20 Q. Do you s~ill want the house? 

21 A. Yes! very much. 

22 MR. AUNON: That is all the questions I Q.ave. 

23 CROSS-EXAMINATION 
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BY MR. HARRISON: 

2 Q. You knew or understood -- strike that. 

3 Isn't it true, Mr. Mann, that you understood 

4 that your contract in effect gave you an out if you could 

s not sell your house? 

6 A. That is true. 

7 Q. And you knew that you still had that out as 

8 of January, 1987; isn't that true? 

9 A. That is true. 

10 Q. And you knew that you had told Mr. Bernstein 

11 in your'application that you needed the money from the sale 

12 of your. house for your down payment on the new house; isn't 

13 that true? 

14 A. . That is what the application in September of 

IS '86 stated, yes. 

16 

17 

18 

19 

20 

21 

22 

23 
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Q. And you never changed that until after the 

January 30th letter; isn't that true? 

A. My situation changed substantially. 

Q. Yes, sir, but you never changed and 

informed Mr. Bernstein that your situation had changed; did 

you? 

A. 

Q. 

He never asked me. 

Would you answer my question? 
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A. No, I did not. 

2 Q. Thank you. 

3 Now, you state that you were not given a 

4 delivery date; is that correct? 

5 A. That is correct.· 

6 . Q. You knew when you purchased the house that 

7 . you did not have a fixed delivery date; isn~t that true? 

8 A. That is true. 

9 Q. Is there anything in your contract that led 

10 you to understand that the builder was required to give you 

11 a fixed delivery date? 

12 MR. AUNON: I think that calls for a legal 

13 conclusion. 

14 MR. HARRISON: As far as he understood, Your 

IS Honor. I am not asking about the conclusion. What he 

16 understood the deal to be. 

17 THE WITNESS: Are you interested in my 

18 understanding of the contract? 

19 BY MR. HARRISON: 

20 Q. No, sir. I am interested in you answering my 

21 question. 

22 My quest ion is is there anything in the 

23 contract that led you to believe that ·the builder was 
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going to give you a specific date of delivery for the 

2 house? 

3 A. He gave me an estimated date. When that date 

4 passed, I expected to get another estimated date. 

s 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 
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Q. But you knew that the next date might also 

pass; is that correct? 

.from 

your 

call 

A. Right. 

But I never got a next date. 

Q. Now, on January 13, 1987, you got a letter . 

the builder; right? 

A. That is correct. 

Q. And the letter said list your house? 

A. Yes. 

Q. And your response to that letter was to list 

house effective March 1; isn·' t that correct? 

A. My response to that letter was a telephone 

to the builder. 

Q. But you did not make that call? 

A. No, I did not. 

Q. But you did sign a listing dated March 1? 

A. That is correct. 

Q. Now,- did you .ever drive by the property? 

A. Yes. 
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1 Q. Did you ever notice that framing was going up 

2 on the property? 

3 A. I noticed some activity and a pile of mud, 

4 yes. 

5 Q. Did you notice when framing began? 

6 A. No, I did not. 

7 Q. Now, did you drive by the property in 

8 December of 1986? 

9 A. Quite possibly. 

10 Q. Do you recall if there was any framing on the 

11 property? 

12 A. I don't recall, no. 

13 Q. Did you take an interest in the construction? 

14 A. It was very hard to get interested because 

IS nothing ever happened. 

16 Q. Now, with respect to the property, isn't it 

17 true that on a weekly basis you drove by the subdivision? 

18 A. No, it is not true. I did not drive by on a 

19 weekly basis. 

20 Q. How often did you drive by? 

21 A. Probably once a month. 

22 Q. Now, did you ever get any dates from Daurie 

23 Schwab that were unrealistic? 
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1 A. I didn't. 

2 Q. Your wife did? 

3 A. My wife did. 

4 Q. But you considered those dates unrealistic · 

s and not responsive? 

6 A. That is correct. 

7 Q. Who .was Daurie Schwab, just so she is 

8 identified? 

9 A. She is a real estate agent and works for BMI, 

10 works for Bernstein. 

11 Q. And BMI was the listing agent on this 

12 property? 

13 A. I believe so, yes. 

14 Q. Now, you read the contract before you signed 

1 s it ; right? 

16 A. I glanced over it. 

17 Q. You intended to be bound by the contract when 

18 you signed it; didn't you? 

19 

20 
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A. That is true. 

MR • HARRISON: No further questions of this 

witness at this time, Your Honor. 

(The witness was· excused.) 

MR. AUNON: I call Barbara Mann, Your Honor. 
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I Whereupon, 

2 BARBARA MANN, 

3 a complainant, was called for examination by counsel in her 

4 own behalf, and, having been first duly sworn by the Court, 

s was examined and testified as follows: 

6 DIRECT EXAMINATION 

. 7 MR. AUNON: Your Honor, can I have the 

8 contract and the addendums? 

9 THE COURT: Is she simply going to testify to 

10 what he testified· to? 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

MR. AUNON: Your Honor, she has more. 

She was the one who had conversations 

with her between my client and Sandra Lindsay, and she had 

some conversation with Daurie Schwab the real estate agent. 

She is the one that was handling most of the 

conversations. 

THE COURT: Can you proffer what 

conversations, and how they bear on it? 

MR. AUNON: Your Honor, my client was asking 

for delivery dates continuously from Daurie Schwab, and she 

did not give either reasonable or any delivery dates at 

all. 

My client was insisting continually on a 
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delivery date. 35 

THE COURT: Go ahead. 

BY MR. AUNON: 

Q. Your name is? 

A. Barbara Mann. 

Q. And you are a complainant in this suit also? 

A. Yes. 

Q. I show you this letter. 

A. Yes. 

Q. What happened after you -- what is this 

letter? 

A. This is a letter from Sandra L~ndsay to us 

telling us that more than two weeks had elapsed since 

framing on the house, and asking us to list the house. I 

got that on the 17th of January. 

Q. The 17th of January. 

What did you do as a result of that letter? 

A. I called Sandra on Monday. 

Q. Who is Sandra? 

A. Sandra Lindsay. 

Q. And who is Sand~a Lindsay? 

A. She was the vice-president I believe at that 

time for the developer. 
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I Q. Yes. 

2 A. And I called her and explained what the 

3 situation was, that I had talked to Daurie Schwab who was 

4 the agent for the builde·r. 

s Q. When? 

6 A. Actually from the beginning. From October of 

7 '85 to September of '86. 

8 And then I got a call from her January 9th of 

9 '87, and the conversations were about _varying things. 

10 My concern in the beginning was that no trees 

II had been cut down on the lot. 

12 Q. The beginning, that was when? 

13 A~ Well, the beginning was -- the lot hold was 

14 October of '85, and there were just trees up, but when we 

IS went to contract on March 1st .of '86, there were still 

16 trees there. 

17 · And we had discussed prior to that putting 

18 our house on the market. 

19 And I said, how can I put my house on the 

20 market when all I see is trees there.· And how can I be 

21 expected to sell my house 

22 MR.. HARRISON: Your Honor, I have to object 

23 to the whole line of questioning. 
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1 We have an integrated contract. This is 

2 either pre-contract and it falls under that clause 

3 MR. AUNON: This is after the contract, 

4 conversations after the contract. 

s MR. HARRISON: My understanding is she was 

6 talking about the lot hold and prior to the contract. If 

7 that is correct, it is pre-contract and it is merged 

8 pursuant to· the provisions of the contract, and therefore 

9 objectionable at this time. 

10 BY MR.. A UN ON: 

11 Q. After the contract, did you have any 

12 conversations with Daurie Schwab? 

13 A. Yes. 

14 Q. Let's start there. 

IS A. About delivery? 

16 Q. About anything. 

17 A. We talked about upgrades and the mechanics of 

18 delivery, and it was going to be in November. 

19 Q. November of what year, 86? 

20 A. Yes, as per the contract. 

21 And I talked to her probably half a dozen 

22 times. And every time I ask.ed when delivery was going ·to 

23 be, and because as I recall in May of '86, there still 
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other than the model had not been anything, not a tree cut 

2 down on the site. 

3 And I said, how can you meet a November date 

4 on this. 

S And she said, oh, the county is holding us 

6 up. Call the county. 

7 This is getting to this letter, believe it or 

8 not. 

9 Q. Were you told at the time of signing the 

10 contract that it was not a subdivision? 

11 A. No. 

12 I had no idea that the subdivision had not 

13 had approval until just several weeks ago when the 

14 builder's interrogatory papers said that. 

IS Q. Please continue. 

16 A. So we had no idea that we were working in a 

17 situation where there was no subdivision approval. I 

18 assumed that things were going along fine, but obviously 

19 they were ·not. 

20 Q. What d~d you say about the November 

21 termination date rather delivery date? 

22 A. We never discussed a November termination 

23 date. It was obvious in May that November was unrealistic 
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because the trees had not been cut down. 

So eventually the houses started going up, 

and I started to watch Lot 4, and I knew that they had been 

promised a September, '86, delivery. 

And then I knew that it had been revised to 

January of 1987, and we had never gotten our revision date 

that made any sense. 

So I watched Lot 4, and in January they were 

not in. And I knew that they had moved out of their house 

in October and were in temporary quarters -- his wife 

called it camping out -- since October, and it was now 

.January, and the road was not even in. 

Q. The road was not even in? 

A. No, the road was not in. 

And there was a sea of mud there. If you 

peeked in the windows -- we didn't even have to peek in, 

the paint was still on the windows. 

Nothing was progressing in January. And I 

had been over on the site in January, and so I had talked 

to Daurie on January 9th, and she had said that we would 

have an April delivery date. 

And I said -- I didn't say, you are crazy, 

but I said it cannot be given the fact that he has got to 
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1 deliver six houses or seven before ours. 

2 He is not making any of his delivery dates in 

3 January that he promised. 

4 Q. What else did she tell you and what did you 

s tell her at the time? 

6 A. Daurie? 

7 Q. Yes. 

8 A. She said, the builder wants you to list your 

9 house. 

10 And I said, what delivery date can you give 

11 me'l 

12 And ~he said April. 

13 And I said, that is a ridiculous date. 

14 And then she said May. 

IS And I said, that is not going to make it in 

16 May either. 

17 And then she said June. 

18 I said, Daurie, give me a date and I will put 

19 my house on the market. But in real estate, if you -- and 

20 she said, just put in settlements to coincide. 

21 Everything will work out, Barbara, don't 

22 worry about it. 

23 Q. After you received the letter from Sandra--
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1 then you received a letter from Sandra Lindsay? 

2 A. And then I called Sandra Lindsay. 

3 Q. After you received the letter? 

4 A. Yes. 

s Q. And what happened there? What was the 

6 conversation? 

7 A. I reiterated basically what I have told you, 

8 that Daurie was giving me these very flaky delivery dates, 

9 and I said, I am very concerned about this because I have 

10 .watched Lot 4. 

11 The builder has not met his target date of 

12 January. 

13 And what date do you see that he will be able 

14 to meet? 

IS And she said, we don't have any delivery 

16 dates at all at this point for any house. 

17 And I said, well, that is what I was thinking 

18 was the situation. And I understand that you want me to 

19 

20 
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put my house on the market. 

And I want to put my house on the market, but 

I want it with settlements to coincide at a realist~c 

ballpark -- a realistic ballpark date. 

Q. Why did you want to do that? 
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1 A. So that I could make my house saleable 

2 because nobody is going to come in and buy a house with no 

3 date to settle. 

4 And that is what I was leading up to. 

s Q. And what did she tell you? 

6 A. Okay. 

7 What we discussed, I said what I would like 

8 to do is put my house on the market, give you the listing 

9 as of today basically or within the timeframe -- I think it 

10 said within five days she needed a response on that -- but 

11 date it March 1, 1987, because I said, I think you will 

12 agree as we get towards the end of February, you will have 

13 probably been able to deliver Lots 2, 3, and 4, and that 

14 will give you and me -- and I will be able to see. 

IS Q. Were they being built in sequence? 

16 A. Yes. 

17 It was 2, 3, 4, 5, and as the settlement on 4 

18 --once we see how 4 does because you are going to miss the 

19 January date obviously, we can get a more realistic target 

20 date· for our house which will render it saleable at that 

21 point. 

22 I said, do you have a·problem with that.· 

23 And she said no, I have absolutely -- I don't 
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know whether she said absolutely, but she said, I will not 

2 have a problem with that. 

3 If I -- and I had asked her, do you have a 

4 problem with my giving you the lis.tings now, and dating 

s them March 1 so that we can establish a realistic target 

6 date at that time. 

7 And she said, no, I have no problem. 

8 I said, will the builder have a problem? 

9 And she said, no, I will run it by him. 

10 And I said, will you let me know if you have 

11 a problem. 

12 And that was basically the gist of the 

13 conversation. 

14 She also said that Daurie did not know how to 

IS calculate delivery dates either. 

16 Q. But she was not able to give you a delivery 

17 date either? 

18 
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A. No. 

She· said she did not handle delivery dates. 

Q. I show Y.ou that letter that is ·Exhibit No. 4. 

What is that letter? 

A. This is a 1 e t ter that I wrote to Sandra 

Lindsay reiterating the conversation I had with her on that 
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1 Monday. And it also attached a listing. 

l Q. And you mailed that letter to her? 

3 A. Yes. 

4 I am sure that I mailed that letter to her on 

s the 21st attaching her listing. 

6 MR. AUNON: Did you receive the ·letter? 

7 MR. HARRISON: I have no problem. I already 

8 stipulated to it. 

9 

10 

11 

12 

13 

14 

IS 

16 

17 
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19 

lO 

ll 

ll 

MR. AUNON: Please mark this as an exhibit. 

BY MR. AUNON: 

(The document referred. to above 
was marked Complainants' 
Exhibit No. 9 for 
identification.) 

Q. When was the next time you heard about the 

builder after that letter? 

A. When we got a letter from Carl Bernstein. 

Q. This Exhibit No. 5? 

A. Yes. 

And my husband read it to me over the phone, 

and I just could not believe it. 

And it was the first time that I saw the word 

or read the word breach. I just -- as a matter of fact, I 

don't think the word breach is in here. 
23 

Q. It is misspelled, but it is there. 
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1 A. At any rate, I called Mr. Bernstein up 

2 immediately after my husband read me this letter. 

3 Q. You talked to Mr. Bernstein? 

4 A. Yes, I did. 

s And I was just ·in absolute shock and I told 

6 him who I was. And he found my file. 

7 And I said, I just do not understand why you 

8 sent this letter. 

9 And he said, well, I want you to remove your 

10 contingency. And I said, I can remove my contingency. 

11 Should I use your form or mine? 

12 And he said, well, you are a real estate 

13 agent; aren't you? Basically you figure it out. And then 

14 he terminated the conversation. 

15 He said, call my agent, Daurie Schwab, and 

16 talk to her if you want to have any further talk about 

17 this. 

18 So I called Daurie that evening. She was not 

19 in her office. 

20 Q. 

21 A. 

22 Q. 

23 A. 

137 

Daurie Schwab is? 

The agent, the ~MI ~gent. 

For Addicott Hills? 

Yes. 
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1 And she expressed shock that it had h~ppened. 

2 She had found out that he had put the houses back on the 

3 market that morning. 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 
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And I said, Daurie, I can remove my 

contingency. 

Shall I go to Coldwell Banker, or I will go 

to Coldwell Banker tonight and fill out a removal of the 

contingency, and I will hand deliver it to you tonight, or 

I will hand deliver it to you tomorrow morning, because she 

.had informed me that there was a builder's meeting every 

Tuesday. 

Q. And what did she say? 

A. She said, no, no, let me talk to the builder 

about this tomorrow at the meeting. It depends on his mood 

as to whether he is going to retract it or not. 

Q. Let me backtrack a little bit to that letter 

you sent to Sandra Lindsay summarizing your conversation 

with her. 

A. 

Q. 

A. 

Did you attach a listing to that letter? 

Yes. 

I had a listing attached. 

Did you register that listing with anybody? 

Yes. 

Anita B. Glover U Assoelates, Ltd. 
Post Olliee l!ox IOO 

Falrlax Station, VIrginia 22039·0%00 

(703) 2'784636 
2'78-8606 

Priace WIUiaaa Metro 690-2070 
38 



1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

139 

47 

It shows on the books of Coldwell Banker, 

January 21. 

Q. You delivered it to Coldwell Banker? 

A. Yes. 

MR. HARRISON: Objection, Your Honor. 

We have· got the best evidence rule here. If 

it shows-in the books, bring the books in. 

BY MR. AUNON: 

Q. My question is, did you deliver that listing 

to Coldwell Banker? 

A. Yes, on the 21st. 

Q. Exhibit 6? 

A. Yes. 

That is a waiver of our contingency. 

Q. And Exhibit No. 7? 

A. And that is a listing of our house on 

February 2nd. 

Q. Did you register that also with Coldwell 

Banker? 

A. Yes. 

·q. Did you authorize your attorney to send that 

letter to Addicott Hills? 

A. Yes, I did. 
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Q. Do you still own the house? 

A. Yes, I do. 

MR. AUNON: That is all the questions I have. 

CROSS-EXAMINATION 

BY MR. HARRISON: 

Q. How long have you been a licensed real estate 

agent? 

A. Since 1977. 

Q. What companies have you worked for? 

A. I started out with J. Edwards and General 

Brokerage, and I was there about six months. 

And then I went what was then Routh Robbins 

and became Coldwell Banker. And I spent about a year with 

Long and Foster in 1981 I believe. 

Q. And what did you do as a real estate agent? 

A. I was in general brokerage until late 1979. 

And then I went into new home sales as a closeout agent, so 

I was not involved with brand new construction. 

The houses were already built, and the 

subdivision had three, four, five houses l~ft to sell in 

it. 

And then in '82, I left and became a part-

time agent at Coldwell Banker. 
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Q. So you were familiar with new home sales 

2 agreements; is that correct? 

3 A. We used the Coldwell Banker form. 

4 Q. Did you use the Long _and Foster new home 

s sales agreement when you were with Long and Foster? 

6 A. Yes. 

7 And the Long and Foster new home sales 

8 agreement, yes. 

9 Q. You said that you received the call on 

10 January 9 from Daurie Schwab? 

11 A. Right. 

12 Q. Will you tell me what was the nature of that 

13 call? 

14 A. She said, the builder wants you to put your 

IS house on the market. And I said, when is it going to be 

16 delivered. 

17 And she said April. 

18 And I said, that is ridiculous. And May and 

19 June and July. 

20 Q. So did you refuse to put your.house on the 

21 market? 

22 A. I did not refuse to put my house on the 

D market. She said, put in settlements to coincide. 
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And I said, what date am I going to use, 

Daurie. 

And that is when she said April, May, June or 

July. 

I was just searching for a realistic date for 

the settlements to coincide. 

Q. Will you pass to the witness Exhibit 7, 

please? 

A. That is your second listing agreement; 

right? 

A. This is Exhibit 5. This is 7. 

Q_~ - That is the second listing agreement? 

A. That is right. 

Q. And that has written on it, settlements to 

coincide; right? 

A. Yes. 

Q. Why didn't you just do that in January? 

A. I think that is a good question, and you 

asked it before··and it was a good question. And I did some 

thinking about it. 

Our financial situation changed dramatically 

at the end of December of '86 excuse me, I am sorry--

it changed dramatically enough so that we discussed going 
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in all cash on the house which we could have done -- which 

we could do by selling our house. 

In ~ther words, we were discussing not 

getting a loan out. 

And we thought at that time, and we thought 

in the beginning -- I think it was the beginning of 

December -- that going in all cash would be very smart 

because we would have two kids in college, and it would 

just ease the b~rden of that $1,100 a month payment plus 

.college tuition. 

Q. Would you like to take a minute? 

A. No. 

And so what I was fixed on the whole time, 

and it never even occurred to me because I thought, you 

know, that is the answer, go in all cash, take a loan out 

for the kids to go to college if we had to on the new 

house, and then we would not be up a tree or feeling like 

we were up a tree with all of these payments with two 

college educations and making a house payment and all, so 

when we retired we would not be facing that $1~100 a month 

going on in perpetuity. 

So I never thought about listing putting 

it on that way. 
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I needed in my mind I needed to sell the 

2 house with settlements to coincide, and I needed it to give 

3 to the buyers of my house so that they would give me a fair 

4 price fo~ my house or even just render it saleable. 

s So that was my thinking at the time. So the 

6 change was of course the letter from Mr. Bernstein. It 

7 changed everything at that point. 

8 Q. Now, when you signed the contract, you 

9 intended to live up to the contract; right? 

10 A. Yes, I did. 

11 Q. Now, you had never bought a house from p1ans 

12 before; isn't that correct? 

13 A. That is right. 

14 Q. And you had never sold a house from plans? 

IS A. Yes, that is correct. 

16 Q. And isn't it true, without using the word too 

17 much, that you were basically worried about it, and wanted 

18 to see what the houses looked like and the builder that was 

19 really going to build it? 

20 A. I was concerned that he was able to build the 

21 house and get it up. 

22 Q. Isn't that why you were watching Mr. Roberts' 

23 house? 

Anita B. Glove!" fl Associates, Ltd. 
Post Office l!ox xoo 

Fairfax Station, VIrginia ZZ039•0%00 

(703)2'78-8636 2.,...... 
Prlace WWJam Metro fi90-Z0'70 

144 



1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

.. 19 

20 

21 

22 

23 

145 

53 

A. Yes. 

And the timing, the timing as far as if they 

were giving him a date of January of '87, how close were 

they making that, because that was the second date for him. 

He had moved out of his house. 

How close were they going to get to that date 

so that I could see what their occupancy dates were and how 

well they could project. 

And at that time, it looked very casual. 

Nobody asked me for my upgrade money until 

September. 

The contract had said they wanted upgrade 

money, half of it, within ten days of the contract 

ratification. 

So it was kind of casual dates that people 

were being given, yet these people were out in temporary 

quarters, and that scared the heck out of me. 

Q. But they called you on the phone and they 

said, list your house; right? 

A. In January. 

Q. ·Ye$, ma'am. 

A. .. . Yes. 

Q. And they sent you a letter on January 13 and 
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said, list your house;.right? 

2 . A. Right. 

3 And I still had not seen anybody move in. 

4 Q. Now, just to get the record straight, Lot 4, 

s the purchaser of Lot 4 was Mr. Will Roberts; is that 

6 correct? 

7 A. Yes. 

8 Q. And Mr. Roberts is a Coldwell Banker agent 

9 too; is that correct? 

10 A. Yes. 

11 Q. Now, in ~our testimony about Lot 4 and Mr. 

12 Roberts on direct, you said temporary quarters and camping 

13 out in a sea of mud, and I believe that you were over there 

14 in January, and that there was a paint on all of the 

IS windows; is that right? 

16 A. That sounds right. 

17 Q. So you had walked through? 

18 A. I did not walk through his house. I saw it 

19 from outside. 

20 Q. So you knew in January that the houses were 

21 up; isn't that right? 

22 A. His house was up, and it had paint on its 

23 windows, yes. 
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1 Q. How about your house? 

2 A. It was up, and I don't know at what stage it 

3 was in because I was concentrating on Will's. 

4 Q. But the framing was up? 

s A. What do you mean by framing? 

6 Q. What do you mean by framing? 

7 A. I thought I knew. 

8 And in talking to people since, I have gotten 

9 a different answer from everybody. 

10 Q. Let me just find out 

11 A. In January of 1987, I think that the roof was 

12 on. 

13 Q. Yes, ma'am. 

14 And you could see that from the road; right? 

IS A. No. From driving by? 

16 Q. Yes, ma'am. 

17 A. Not without stopping and getting out of your 

18 car and trying to go into the subdivision a 1 ittle bit, 

19 unless you come from the other way which I never did. 

20 Q. Do you recognize this picture? 

21 MR. AUNON: It is pretty. 

22 THE WITNESS: That is a pretty picture. That 

23 is a pretty picture. 
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BY MR. HARRISON: 

2 Q. Is that a picture of your house from the 

3 road; right? 

4 A. Not from the road. 

s Q. Yes, ma'am. 

6 A. Is 'it? 

7 Q. You don't have to agree with me. 

8 A. I don't know. 

9 Q. Do you recognize that picture? 

10 A. No, I do not. 

11 Q. It is the back of your house. 

12 Again, from George Washington Parkway. 

13 Do you recognize that? 

14 A. No, I don't. 

15 Q. Mount Vernon Parkway, excuse me. 

16 A. No, I don't. 

17 MR. AUNON: She said she does not recognize 

18 it. 

19 MR. HARRISON: May I approach the witness, 

20 Your Honor? 

21 

22 

23 

THE COURT: Yes. 

BY MR. HARRISON: 

Q. I have a map of two subdivisions, and I am 
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I· marking in red around the star on one map which is 

2 denominated as where Union Farms is. 

3 Will you mark approximately on this map which 

4 says Union Farms area map where your current home is? 

s A. I can do it on that one better. 

6 Q. Do it on the one adjoining. 

7 A. That one is not to scale. 

8 It must be about here. 

9 Q. Put your initials by that mark, please. 

10 Now, as far as you are concerned -- strike 

that. 

12 The roof was on in January. When did the 

13 roof go on? 

14 

IS 
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A. I don't know. 

Q. Was it on in December? 

A. I don't know. 

Q. Was it on January 1st? 

A. I don't know either. 

Q. I ~elieve your prior testimony indicated 

although you did not ~ay it that you knew the condition of 

the house with the roof on or about January 9th when you 

talked to Daurie; is that correct? 

A. I don't know for certain. 
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on the 18th of January. 

Q. When you had received the January 13th demand 

letter? 

A. On the 17th when we went to the site. Yes. 

Q. You were told that the county was holding up 

the project; weren't you? 

A. No. 

Q. You were not? 

A. No, not per se. 

Q. You said on your direct, and I believe this 

is a quote, I may not have it exactly, the county is 

holding us up. 

And I believe you said that some people had 

even talked to the county, and you knew that, regarding the 

initial delays in the subdivision. 

A. I tal ked to Daurie in May of 1986, and she 

said -- it is in my deposition I believe 

Q. You talked to Daurie when? 

A. I believe this is in my deposition. 

I talked to her in May of 1986, and she said, 

we are having problems with the county. Why .don't you call 

them and see what the problem is? 

And I said who to call. And she said, call 
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the building inspector, and so I did. 

2 And the building inspector said that the 

3 builder owes us one or two pieces of paper, and he owes us 

4 money. 

s And so I called Daurie back and I told her 

6 because she had asked ~e to. And I told her this was the 

7 information that the building inspector had given me. 

8 And she said, that is not true. The builder 

9 does not owe them any papers. 

10 Q. Okay. 

11 A. And he has paid his money. So that is not 

12 true. So what was I supposed to do. 

13 Q. Now, would you take a look at Exhibit No. 4, 

14 please, which is the January 21st letter which you wrote to 

IS Sandy Lindsay. Do you have that? 

16 A. I am sorry, the January 21st. Yes, I do have 

17 that. 

18 
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Q. Now, at the bottom of the first page, the 

last sentence, it says, above all I would like to assure 

the builder that we are not trying to sidestep the issue. 

Rather we are ~tt~mpting to deeermine a 

realistic occupancy date so that both houses are sold to 

enable the moves to be house to house. 
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Now, you wrote that after your discussion 

with Sandy Lindsay; isn't that right? 

A. That is right. 

Q. Now, isn't it true that at the time that you 

wrote this while you were perhaps not happy with the delay 

at that time, you recognized that that was a part of 

building a house in Fairfax County because of your 

experience as a real estate agent? 

A. No, that is not true. 

Q. All right, it is not true. 

Would you state what is true regarding the 

delays at that time? 

A. The delays at that time, I was trying to 

figure out why there were happening. 

We had originally gotten a November date. In 

May when we saw no trees had been cut down -- I mean nobody 

was going to get their August and September dates. 

In January I knew of three people who had 

moved out -- had sold their houses and were living in 

temporary quarters. 

·And I could not determini the delay, the 

reason for the delay. 

Daurie certainly did not tell me why there 
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1 was a delay. She could never give me an occupancy date 

2 that was realistic. 

3 I quite frankly did not know whether they 

4 knew what they were doing, because they had not put a 

s road in and they had the houses up, and it was going to 

6 snow. 

7 I was very, very, very concerned that they 

8 were going to be able to complete my house, much less 

9 anybody else's in the project. And I was very, very, very 

10 concerned about being out on the street without a house to· 

11 move to. 

12 Q. Now, with respect to the listing agreement 

13 which is attached to Exhibit No. 4, dated March 1, 1987, 

14 did you know at the time that you filled that out whether a 

IS postdated listing agreement was acceptable to multiple 

16 listing? 

17 A. No. 

18 It did not even occur to me that it would not 

19 be. And I don't know today. I don't know whether that is 

20 true or not. 

21 Q. You do know.that multiple 1;~ting will accept 

22 a listing that is like C~mplainants' Trial Exhibit No. 7 

23 which is dated the date that it is s i g ned ; is n ' t that · 
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1 correct? 

2 A. Yes. 

3 MR. HARRISON: I have no further questions at 

4 this time of this witness, Your Honor. 

s THE COURT: Anything further of this witness, 

6 Mr. Aunon? 

7 MR. AUNON: No. 

8 (The witness was excused.) 

9 MR. AUNON: I call Mark Kaywood. 

10 Whereupon, 

11 MARK KAYWOOD, 

12 a witness, was called for examination by counsel for the 

13 complainants, and, having been first duly sworn by the 

14 Court, was examined and testified as follows: 

IS DIRECT EXAMINATION 

16 BY MR. AUNON: 

17 Q. What is your name, sir? 

18 A. Mark Kaywood. 

19 Q. Anq what is your address? 

20 A. Home address, 418 North Columbus, Alexandria, 

21 Virginia. 

22 Q. What is your occupation? 

23 A. .sales manager for Coldwell Banker, Old Town 
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1 Alexandria. 

2 Q. What are your duties as office manager? 

3 A. As officer manager, I review cases, training, 

4 recruiting of new agents. 

s Q. Among your duties, do you receive any 

6 listings? 

7 A. It is my major duty. 

8 Q. Did you receive any listing from Barbara Mann 

9 and Lowry Mann? 

10 A. Yes, I have. 

11 Q. When and how many? 

12 A. Two. 

13 One on January 21st -- may I refer? 

14 Q. Yes. 

15 MR. HARRISON: Your Honor, could I know what 

16 the witness is refarring to? 

17 

18 

19 at? 

20 

21 

22 

23 
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THE WITNESS: A listing agreement. 

MR. HARRISON: Is that what you are looking 

THE WITNESS: Yes. 

BY MR. AUNON: 

Q. 

A. 

Is that your file? 

It is my office file on 8716 Foxstone Lane. 
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Okay, one listing received on January 21st, 

2 the other listing on the 2nd of February. 

3 Q. For the same house? 

4 A. That is correct. 

5 MR. AUNON: That is all the questions that I 

6 have. 

7 BY MR. AUNON: 

8 Q. That was registered with Coldwell Banker? 

9 A. Yes, and sent -- entered into the corporate 

10 compu.ter. 

11 THE COURT: Two listings for the same house? 

12 THE WITNESS: One listing was dated -- was to 

13 go on the market March 1. 

14 And then the second one, it was to be put on 

15 immediately when March 1 was rejected, was not entered at 

16 that point into the corporate computer. 

17 I cannot alter that. It is a completely 

18 separate l.isting. 

19 CROSS-EXAMINATION 

20 BY MR. HARRISON: 

21 Q. So the March 1st listing was not entered into 

22 the computer? 

23 A. It was entered into the corporate computer. 
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Q. It was not entered into multiple listing'? 

2 A. It was to be put into multiple on the first 

3 of March. 

4 Q. Let me get the answer to the question again. 

s Was it or was it not entered in multiple 

6 listing on the date you received it? 

7 A. No. 

·s Q. Why was it not listed in multiple on the date 

9 you received it, because it did not comply with multiple 

10 listing rules; isn't that correct? You cannot have a 

11 postdated listing? 

12 A. You cannot put into multiple that listing; 

13 that is correct. 

14 MR. HARRISON: Thank you. No further 

IS questions. 

16 MR. AUNON: For the record, I think that the 

17 addendum that provides for the sale of the house does not 

18 require that there be a multiple listing. 

19 MR. HARRISON: Objection, Your Honor. We 

20 will argue that at the time that we argue. 

21 

22 

23 have. 

157 

THE_COURT: Objection sustained. 

MR. AUNON: That's all of the questions I 
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MR. HARRISON: Thank you, Your Honor. 

2- THE COURT: May this witness be excused? 

3 MR. HARRISON: Yes, Your Honor. 

4 MR. AUNON: Yes, Your Honor. 

s THE COURT: You are excused and free to go. 

6 (The witness was excused.) 

7 MR. AUNON: I am going to call Sandra Lindsay 

8 as an adverse witness. 

9 Whereupon, 

10 SANDRA K. LINDSAY, 

11 a witness, was called for examination by counse 1 for the 

12 complainants, and, having been first duly sworn by the 

13 Court, was examined and testified as follows: 

14 DIRECT EXAMINATION 

IS MR. HARRISON: Wnile she is testifying, Your 

16 Honor, we will bring Mr. Bernstein in as corporate 

17 representative. 

18 THE COURT: No. 

19 MR. HARRISON: If she is testifying, Your 

20 Honor? 

21 THE COURT:. There is no difference. You 

22 brought her in as the corporate representative, and she is 

23 it. 
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MR. HARRISON: I cannot substitute? 

2 THE COURT: No. 

3 I am not going to let you run in another 

4 corporate ·representatives. That is the whole purpose of 

s the rule. 

6 MR. HARRISON: Thank you, Your Honor. 

7 BY MR. AUNON: 

8 Q. Your name and address, please? 

9 A. I am Sandra Lindsay, and I reside at 4810 

10 West Braddock Road, Alexandria, Virginia • 

. 11 Q. And you are an officer of Addicott Hills? 

12 A. I am. 

13 Q. I show you this document. Do you recognize 

14 that document? 

IS A. Yes, I do. 

16 Q. And what is it? 

17 A. It is the residential use permit issued by 

18 Fairfax County. 

19 Q. And it shows that the Lot 11 completion date 

20 was September 9, 1987? 

21 A. That is correct. 

22 MR. AUNON: Your Honor, I would like to 

23 introduce that into evidence. 
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1 MR. HARRISON: We stipulate as to 

2 authenticity, Your Honor. I object as to relevance. 

3 So what? It doesn't relate to the contract 

4 that was terminated some months before that or breached 

s some months before that. 

6 THE COURT: What is this? 

7 MR. AUNON: Your Honor, the contract this 

8 is when the house was final, the end of September of this 

9 year. 

10 THE COURT: What is this? 

11 MR. AUNON: Your Honor, this is the 

·12 residential use permit issued by Fairfax County saying the 

13 house is okay, it is completely finished. 

14 THE COURT: The objection is overruled. It 

IS will be received. 

16 

17 

18 

19 

20 

21 

22 

23 

MR. HARRISON: Thank you, Your Honor. 

BY MR. AUNON: 

(The document previously marked 
Complainants' Exhibit No. 8 for 
identification was received 
into evidence.) 

Q. Do you recall a conversation between you and 

Barbara Mann? 

A. Yes, I do. 

Q. And at that time, she asked you for a 
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1 delivery date? 

2 A. Yes, she did. 

3 Q. And you could not give her a delivery date? 

4 A. I was able only at the time to give her 

s projected completion dates on .the house. 

6 Q. Let me refresh your memory. 

7 In your deposition, page 19 it says, did she 

8 ask you for a delivery date? 

9 Yes, she did. 

10 What did you tell her? 

11 That I could not give her a delivery date. I 

12 in fact offered a projected completion date for the house 

13 which is standard procedure. 

14 Is that correct? 

IS MR. HARRISON: Objection, Your Honor. 

16 Three objections. First, lack of proper 

17 foundation for using the witness' deposition to impeach, 

18 and second, there is no substantive difference between her 

19 testimony here and her testimony there, and therefore it is 

20 either a device to intimidate her or it is improper, and I 

21 would like the question stricken. 

22 MR. AUNON: I am not intimidating the witness 

23 at all, Your Honor. I am just trying to refresh her 
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1 memory. 

2 I hope you are not intimidated, Ms. Lindsay. 

3 THE ·COURT: She said she could not give a 

4 date. That is substantially what she said. The objection 

s is sustained. 

6 BY MR. AUNON: 

7 Q. The houses were built in sequ~nce; is that 

8 not correct? 

9 A. Yes. 

10 Q. Meaning Lot 1 was first, 2, 3, 4, up to 11; 

11 is that correct? 

12 A. No, not quite in that sequence. 

13 Q. What was the sequence? 

14 A. The sequence would have entailed 1 through 5, 

IS Lots 10, 11, 12, 13 and 21. 

16 Q. So that was made for the convenience of the 

17 owner or the builder? 

18 A. It was our construction schedule. 

19 Q. Let me show you this. 

20 MR. HARRISON: Your Honor, I will stipulate 

21 as to authenticity, but I object to it ag?in. 

22 It is a follow~up contract on the same 

23 property, that is true. 
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1 MR. AUNON: This is a contract in which the 

2 builder sold the house on the 11th of February, Your Honor, 

3 without any contingency or anything, and it is relevant to 

4 the case. 

s BY MR. AUNON: 

6 Q. This is the contract? 

7 A. Yes. 

8 I recognize that contract. 

9 MR. AUNON: I would introduce that into 

10 evidence. 

11 THE COURT: Your objection is relevancy? 

12 MR. HARRISON: I object, Your Honor. It has 

13 got nothing to do with either the breach or non-breach of 

14 the contract that we have. 

15 It cannot have any relevancy; it was entered 

16 into after that. 

17 THE COURT: The objection is overruled. It 

18 will be received. 

19 

20 

21 

22 

23 

163 

MR. HARRISON: Thank you, Your Honor. 

MR.. HAR.RI SON: 

thing, Your Honor. 

(The document previously marked 
Complainants' Exhibit No. 9 
for identifica~ion was received 
into evidence.) 

If I could have one further 

Anita B. Glover U Associates, Ltd. 
(703) :.&"18-8636 

:.&'78-8606 
Prince WIWaaa Metro 690-:.&010 

Post Office J!ox %00 
Fairfax Station, Virginia 22039·0%00 



72 

The problem I really have with it is anything 

2 that I try to put into evidence to explain why that was 

3 entered into is also properly objectionable. 

4 And if I try to put it in, he will object.to 

s explaining why that contract was entered into. And it is 

6 proper. And that is the reason that I did not want it in, 

7 Your Honor. 

8 It is not just that it is irrelevant which it 

9 is, but it is irrelevant and calculated to taint the 

10 proceedings, which I will not be able to cure in following 

11 the normal rules. 

12 THE COURT: I will let you cure it. It is an 

13 equitable proceeding. 

14 MR. HARRISON: Thank you, Your Honor. 

IS MR. AUNON: That is all the questions I have 

16 for this witness. 

17 THE COURT: Do you have any questions of this 

18 witness at this time? 

19 MR. HARRISON: If I could have one minute, 

20 Your Honor. 

21 CROSS-EXAMINATION 

22 BY MR. HARRISON: 

23 Q. Do you recall a conversation with Barbara 
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1 Mann? 

2 A. Yes, I do. 

3 Q. What day was that conversation? 

4 A. I cannot recall the specific date. 

s Q. The- approximate date. 

6 A. Approximately around the 16th or 17th of 

7 January. 

8 Q. Of this year? 

9 A. Of 1987. 

10 Q. Did you agree at that time to a March 1 

11 listing date? 

12 A. No, I did not. 

13 Q. Did you have the authority to agree to a 

14 March 1 li.s.ting date? 

IS A. Yes, I did. 

16 Q. Did you discuss listing their house? 

17 A. Yes, I did. 

18 Q. And what was that discussion? 

19 A. My recollection is that I had given Mrs. Mann 

W a June completion date for that house, and that in her 

21 submission of a listing agreement as we requested, that it 

22 would be helpful to them to have the settlements of the 

23 houses coincide to address her concerns about the moving. 
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Q. So you did discuss coinciding settlements? 

2 A. Yes, I did. 

3 Q. Did you agree to allow settlements to 

4 . coincide? 

s A. Yes. 

6 Q. What was that, what did you say? 

7 A. It is rather qifficult to recall the exact 

8 conversations, but it is rather common practice to work 

9 with our customers once the houses have been sold to allow 

10 some flexibility in arranging for the settlement of the 

11 purchaser's old home aRd attempts to make the settlements 

12 coincide with ours even on the same day. 

13 

14 that? 

IS 

16 

17 

18 list 

19 

20 Mrs. 

21 

22 

23 you. 

Q. Did they offer to do anything in return for 

Strike that I guess. 

A. 

Q. 

their 

A. 

Mann 

Q. 

Was there any agreement that you understood? 

No. 

Did you understand that they were going to 

house thereafter immediately? 

Quite frankly I was not sure whether or not 

was going to do this at that particular time. 

But was there any -- strike that. 

MR. HARRISON: No further questions. Thank 
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THE COURT: You· may step down. 

2 Do you have more questions? 

3 MR. ·AUNON: Not from her, no, Your Honor. 

4 THE COURT: We will recess until 2:00 

s o'clock. 

6 (The witness was excused.) 

1 (Whereupon, at approximately 12:55 o'clock p.m., the 

8 hearing in this matter was recessed for lunch, to reconvene 

9 at approximately 2:00 o'clock p.m.) 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 AFTERNOON SESSION 

2 (Whereupon, at approximately 2:05 o'clock p.m., the 

3 hearing in this matter was reconvened.) 

4 MR. AUNON: One last witness, Your Honor. 

s Whereupon, 

6 MARTHA ALLEN, 

7 a witness, was called for examination by counsel for the 

8 complainants, and, having been first duly sworn by the 

9 Court, was examined and testified as follows: 

10 DIRECT EXAMINATION 

11 BY MR. AUNON: 

12 Will you please state your name? Q. 

13 Martha Allen. A. 

14 And what is your address? Q. 

IS 8704 Foxstone Lane, Alexandria, Virginia. A. 

16 And you are employed by whom? Q. 

17 I am self-employed, associated with Coldwell A. 

18 Banker. 

19 Q. Are you familiar with Barbara and Lowry Mann? 

20 A. Yes. 

21 Q. How long have you known them? 

22 A. Ten to fifteen years. 

23 Q. Friends I presume? 
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1 A. Correct. 

2 Q. Do you know of this lawsuit? 

3 A. Yes. 

4 Q. Did you contact Addicott Hills concerning 

s this matter? 

6 A. Yes. 

7 Q. How? How and when? 

8 A. While I was working with Barbara on another 

9 case, and then became somewhat involved with this case. 

10 Q. And what did you do? Did you contact 

11 Addicott Hills? 

12 A. Yes, I did. 

13 Q. And when was that? 

14 A. February 4th. 

IS Q. February 4th? 

16 A. Yes. 

17 Q. And what did you do? 

18 A. I. called Mr. Carl Bernstein. 

19 Q. And did you talk to him? 

20 A. And then somebody called me·back and said 

21 that they were Carl Bernstein. 

22 Q. And what conversation took place? Will you 

23 explain to the Court what happened? 
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A. I was contacting him because 

2 Q. What did you tell him? 

3 A. I told him that the Leons and the Manns 

4 wanted to buy his house and that they wanted to perform 

s under the terms of the contract. 

6 Q. And what did he say? 

7 A. The first conversation, he asked me if I had 

8 read the contract, and I said, yes, I had. 

9 And he kept coming back saying, read the 

10 facts, read the facts. He said, they are in breach of 

11 their contract. 

12 I suggest that you read the facts and get 

13 back to me. 

14 So he hung up. And then I called him back 

IS another time. 

16 Q. On the same day? 

17 A. The same day, I think it was the same day. 

18 And again, I said that they wanted to perform 

19 under the contract, and he said that they were in breach of 

20 the contract, for me to read the facts. 

21 

22 

23 

And then he said that he was a business man, 

and I was a business woman, and surely I~ would understand 

that the houses were worth $50,000 or $60,000 more than· 
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1 when he had sold them to them. 

2 Q. And what did you reply to him, or did you 

3 tell him after he said that? 

4 A. He said, give me one good reason why I should 

5 honor this contract and I will .• 

6 Q. Did you give him a good reason or any reason? 

7 A. Well, I answered him that they had entered 

8 into a contract in good faith, and they thought that he had 

9 entered a contract in good faith. 

10 Q. And what did he say after that? 

11 A. He did not say anything. There was just 

12 silence. 

13 Q. That was the end of the conversation? 

14 A. He said, I suggest that you read the 

IS contract. And that was the end of the conversation. 

16 MR. AUNON: That is all the questions I have 

17 of this witness, Your Honor. 

18 MR. HARRISON: No questions, Your Honor. 

19 THE COURT: May this witness be excused? 

20 MR. HARRISON: Yes, Your Honor. 

21 THE COURT: ·You may step down. You are free 

22 to go. 

23 (The witness was excused.) 
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1 MR. AUNON: That is the complainants' case, 

2 Your Honor. 

3 MR .. HARRISON: I have a motion, Your Honor. 

4 THE COURT: Fine. 

s MR.. HARRISON: Your Honor, this is a simple 

6 case as I said at the beginning. 

7 It is a case about a contract. The contract 

8 is a new home sales agreement which we have agreed to plus 

9 an addendum which we have agreed, the addendum is described 

10 the new home sales agreement is Complainants' Trial 

II Exhibit No. 1. 

12 The sale of existing residence addendum is 

13 Trial Exhibit No. 2. 

14 The law, of course, in Virginia is clear even 

IS a court of equity is required to enforce contracts. 

16 With respect to the contract, the paragraphs 

17 that I feel are important for the purposes of this motion, 

18 in particular paragraph 18(d), second page towards the 

19 bottom for the record. 

20 Time is hereby declared to be of the essence 

21 in the performance by purchaser of each of the purchaser's 

22 obligations hereunder. 

23 Even in equity the requirement that that is 
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1 put in a contract will enforce the forfeiture if it is not 

2 complied with strictly even unto the hour if performance is 

3 required by an hour. 

4 Now, what performances are we talking about? 

s Looking over at Trial Exhibit No. 2, sale of 

6 existing residence. And again 

7 THE COURT: They are marked in reverse order. 

8 MR. HARRISON: I am sorry, Your Honor. 

9 Okay, Trial Exhibit No. 1 is the sale of 

10 existing residence. 

11 THE COURT: The addendum. 

12 MR. HARRISON: This is 2. Thank you very 

13 much. I am sorry I mismarked them. 

14 THE COURT: They probably should have been 

15 marked the other way. 

16 MR. HARRISON: Well, Trial Exhibit No. 1 

17 then, sale of existing residence. 

18 Within ninety calendar days from the date of 

19 house framing, buyer shall deliver seller a written copy of 

20 a co.ntract. 

21 We are not .here on that one, but it says in 

22 connection herewith, buyer shall -- the word shall 

23 mandatory, not predicatory immediately commence to use 
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1 diligent and ·good faith efforts to sell buyers' residence. 

2 There is absolutely --

3 THE COURT: That part is so that the first 

4 part of the ninety days can be satisfied. 

s MR. HARRISON: Yes, sir, so it can begin. 

6 THE COURT: So long as it is required? 

7 MR. HARRISON: Yes, sir. 

8 Immediately list buyers' residence with a 

9 reputable real estate broker in vicinity in which buyers • 

10 residence is located which broker shall be a member of 

11 m u 1 t i p 1 e 1 is t in g service , and buyer s h a 11 produce 

12 satisfactory evidence of such listing to seller within 

13 fifteen days after the start of house framing. 

14 Time limit fifteen days after the start of 

1 s house framing • 

16 Now, a contract purchaser seeking specific 

17 performance must prove compliance with all terms of the 

18 contract, and I submit as the first reason to strike the 

19 evidence at this .Point is that there is no proof before you 

20 where you can find that they delivered to the seller a 

21 satisfactory listing for multiple listing service within 

22 fifteen days after the start of house framing. 

23 That is a requirement of the plaintiff. The 
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1 burden is on the plaintiff always to carry its load, but in 

2 this particular -- to carry the burden of proof, but in 

3 this particular case even more so than normal. 

4 Now, the Lerner versus Guldeski case, 230 

5 Virginia 124, a 1985 case tried in this court by Judge 

6 Jamborsky, the Court reversed on that very ground that the 

7 plaintiff in a contract case and we are not dealing 

8 with an inexperienced plaintiff here, a realtor of ten 

9 years experience, spec~~lized in new home sales, admittedly 

10 a close-out agent according to her testimony, but a 

11 realtor of ten years' experience, specializing in new home 

12 sales. 

13 THE COURT: Let me see the Lerner case. 

14 MR. HARRISON: Yes, sir. 

IS THE COURT: Do you have a copy of that? 

16 MR. HARRISON: I just want to hand it up to 

17 the Court. 

18 THE COURT: Do you need this for your 

19 argument? 

20 MR. HARRISON: Not right now, Your Honor. 

21 The Court can have that at the present time. 

22 The p o in t with respect to that case , it 

23 stands for the proposition that the Court may not go 

175 Anita B. Glover U Associates, Ltd. 
Post Olliee J!ox 100 

Fairlax Station, Virginia 22039•0100 

("703) Z'78-86J6 
2'78-8606 

P~lace WIUiam Metro ~Z0"70 



84 

1 outside the plain and unambiguous instrument to search for 

2 the instrument's meaning. And once it finds that meaning, 

3 it must enforce that meaning. 

4 And the meaning I would ask the Court here to 

s enforce -- and towards the end of it, it says that the 

6 burden is always on the plaintiff. 

7 The case actually is reversed on the basis 

8 that the plaintiff did not prove compliance with the 

9 contract and therefore Judge Jamborsky was ultimately 

10 reversed. 

11 However --

12 THE COURT: This was for the return of the 

13 deposit? 

14 MR. HARRISON: The return of the deposit on 

IS Tysons II, yes, Your Honor. 

16 Now, with respect to the sale of existing 

17 residence addendum, the second point with respect to the 

18 fifteen days, Your Honor, is not only did they have to 

19 prove it, but ·r believe their evidence shows that they did 

20 not do that. 

21 The eviderrce shows that at least as of 

22 January 13th, framing had commenced, not completed, house 

23 framing starts on the property. 
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1 They received a notice sometime immediately 

2 after January 13th, perhaps as late as January 17th, that 

3 said, house framing started. 

4 She has admitted that on January 9th, she 

5 received a notice that said, hey, house framing has 

6 started. List your house. Do it, please. 

7 The Court will search the contract in vain to 

8 find a requirement of notice. There isn't one. 

9 But they gave her notice anyway. They said, 

10 1 ook, even. though we don't have to, please list your 

11 house. 

12 She didn't do it. They wrote her a letter 

13 that said, list your house. She didn't do it. 

14 The sale of existing residence addendum at 

IS the bottom. In the event buyer fails to secure a written 

16 contract for the sale of the buyer's residence -- we are 

17 not worried about that but fails to deliver a copy of 

18 the listing contract to seller within the time above 

19 specified, buyer shall be deemed in default of this 

20 contract. 

21 Again, the mandatory word, ·~hall be deemed .in 

22 default. Again, time is of the essence, stressed as to 

23 importance as the agreement between the parties . 
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Again, no evidence of that. No evidence of 

2 compliance. Definite evidence of breach of that particular 

3 contract. 

4 Now, what happens if they are in default? 

s Well, as a matter of law, one thing that 

6 happens if they ~re in default, if they are not in perfect 

7 compliance, they cannot get specific perfo~mance as 

8 absolutely beyond the pale of remedies that would be 

9 available to them. 

10 Secondly, and more important than that, if 

11 they are in breach, not only do they not deserve specific 

12 performance, but they have certain liabilities under the 

13 contract. 

14 Paragraph 15, now, paragraph 15(e) is the 

IS paragraph that was stricken or declared to be not 

16 enforceable by Judge Hancock, which I will come back to in 

17 a minute. 

18 But 15 (a) .has been ruled upon by no judge. 

19 And the addendum says they are in default of the contract, 

20 and .the provisions of the contract shall govern. 

21 lS(a). In the event cQntract is not 

22 performed by purchaser in accordance with its terms and 

23 provisions, this contract may be terminated by seller. 
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1 Now, their evidence under the best terms, no 

2 question the seller terminated the contract. And that 

3 expressly allows the seller to terminate the contract. 

4 May be terminated by seller and seller shall 

s have the right to retain all amounts paid by purchaser as 

6 liquidated damages. 

7 Now, there are two possible results the Court 

8 can come to here. 

9 One, they are in breach. Ergo the seller 

10 gets to keep it. 

11 Another possible result on a motion to strike 

12 is they have failed to prove -- they have failed to prove 

13 that they are in compliance. 

14 Therefore, their suit is merely dismissed. 

15 No decision on the other issue, there is no counterclaim in 

16 this case at this time, Your Honor. 

17 Now, with respect to the remainder of the 

18 provisions of the contract, there are se_veral, several 

19 contingencies wh~ch would allow the purchaser to walk. 

20 There is a standard sale.of existing 

21 residence contingency. There is the financing contingency. 

n And there are several other contingencies within the 

23 contract. 
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1 The principal idea of equity is mutuality. 

2 If you cannot have specific performance going both ways, 

3 you cannot have specific performance. 

4 This contract was at best on their testimony 

s still contingent on the basis of financing. Since it was 

6 still contingent, that is to say, not specifically 

7 enforceable against them by the seller, it cannot be 

8 specifically enforced against the seller. 

9 Mutuality of contract. Absolutely essential, 

10 particularly in equity. 

11 I think the most telling and probably tae 

12 most difficult part of the case was I asked the question 

13 which I had asked on discovery -- it was no surprise -- why 

14 didn't you list it? 

IS Why not? Good question. 

16 The first answer right out of her mouth, good 

17 question. 

18 And then she said -- I wrote it down -- she 

19 said, in my mind, I needed the settlements to coincide. 

20 Not in my mind I was going to do what the contract said, 

21 but in my mind I needed the settlements to coincide. 

22 There is no question that she asked several 

23 times for that. The Court again can search in vain 
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I throughout this contract for any requirement to make the 

2 settlements coincide. 

3 And in point of fact, the testimony that they 

4 have given would make it inequitable for this Court to 

s require that because they sa~d that they did not need the 

6 settlements to coincide. 

7 They just wanted them to coincide. They 

8 could have bought the house. 

9 All they had to do was waive the contingency 

10 or list their house or buy the house when it came through, 

11 and sell theirs later if they were concerned about that. 

12 THE COURT: They did waive the contingency; 

13 didn' t they? 

14 MR. HARRISON: They waived the contingency 

IS well after the time, sir. 

16 THE COURT: After what time? 

17 MR. HARRISON: The fifteen days from the 

18 start of house framing. 

19 THE COURT: But well within ninety-five days; 

20 right? 

21 MR. HARRISON: It would be within ninety days 

22 from the date house framing starts, yes, sir. 

23 

181 

THE COURT: Ninety-five days. 
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MR. HARRISON: What is ninety-five? 

2 THE COURT: Doesn't the contract say ninety-

3 five days after framing starts? 

4 MR. HARRISON: No, sir. 

5 The sale of existing residence addendum says, 

6 and I quote: within ninety days from the date house framing 

7 ~tarts. 

8 THE COURT: Ninety days. 

9 MR. HARRISON: But that ninety days, Judge, 

10 only relates to the delivery of a written contract of sale 

11 of an existing residence. 

12 THE COURT: But that is the whole purpose of 

13 the listing. 

14 MR. HARRISON: The purpose of the listing is 

IS to procure the sale of the exist~ng residence. 

16 However, Your Honor, that is correct, but the 

17 parties have expressly made the listing of the essence of 

18 the agreement as well as that contract by their own words 

19 down at the bottom where it says, a copy of the 1 is ting 

20 contract to the seller within the time period specified. 

21 .And the time period specitied for that .is 

22 within fifteen days of the beginning of house framing. 

23 THE COURT: I understand. 
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1 MR. HARRISON: Now, the question that I 

2 asked, why didn't you just list it? 

3 Good question. Because I wanted something 

4 else. 

s She wilfully breached the contract at that 

6 point. She had two notices at least, perhaps as many as 

7 three. 

8 Important point with respect to that, a 

9 willful breach, a knowing breach of a contract provision, 

10 will convert even a non-material breach into a material 

11 breach precisely because of the willfulness of the 

12 breach. 

13 THE COURT: Isn't this a very minor breach, 

14 the failure to list in the overall picture of the purpose 

IS of the listing, and in the overall purpose of the contract 

16 itself? 

17 MR. HARRISON: May it please the Court, is it 

18 a minor breach? No, it would be 

19 THE COURT: Why isn't it? 

20 MR. HARRISON: It would be a minor breach 

21 except for the following· points which were brought out in 

22 their case in chief. 

23 Number one, that the sale of their house was 
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1 absolutely essential as far as my client knew to the 

2 purchase of their new home. 

3 THE COURT: But within the ninety-day period 

4 they removed that as a condition. It is no longer 

s important at all to your client. 

6 They are going to produce cash and they are 

7 in breach? 

8 MR. HARRISON: No, sir. 

9 THE COURT: Why not? 

10 MR. HARRISON: They waived one condition. 

11 They never waived the financing condition. That was the 

12 reason I said that e~rlier. You see, they have agreed--

13 Mr. Lowry Man~ on the stand agreed that the addendum, the 

14 information they supplied 

IS THE COURT: You mean getting the mortgage? 

16 MR. HARRISON: Yes, sir. 

17 THE COURT: Are you contending that that is a 

18 breach? 

19 MR •. HARRISON: No, sir. 

20 What I am contending is -- you- said is it an 

21 important provision. 

22 My answer to you is it has be viewed not in 

23 the beauty of hindsight, but in the prospective beauty of 
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1 what was happening at the time. 

2 At the time when this was going on, the 

3 builder thought because of information Mr. Lowry admitted 

4 they told him, they needed the sale of their house to pay 

s for the new house, needed to have it. 

6 Now, they could waive the contingency, but 

7 they could not get the financing and they never waived the 

8 financing contingency. 

9 THE COURT: Well, there is no evidence before 

10 me that they couldn't get the financing; is there? 

11 MR. HARRISON: There is no evidence that they 

12 had it and there would have to be, Judge, compliance with 

13 the contract. 

14 Moving on,.however --

IS THE COURT: I am not going to let you raise 

16 that, no, sir, I am not going to consider that. 

17 MR. HARRISON: Moying on, what attempt was 

18 made to comply? 

19 A postdated listing which could not be 

20 entered in multiple listing, totally at variance with the 

21 contract, absolutely again a willful breach. No attempt to 

22 comply. 

D Now, that is at best, Your Honor, an offer. 
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1 Now, it may be, Judge -- it may be that at that point you 

2 are talking 

3 THE COURT: An offer to do what, to modify an 

4 existing contract. 

s MR. HARRISON: Yes, sir. 

6 THE COURT: Well, that doesn't constitute a 

7 breach of an existing contract. 

8 MR. HARRISON: It does if you are required 

9 immediately to list your house and to exhibit the listing 

10 within fifteen days. 

11 THE COURT: Well, if I hold the failure to 

12 list was non-material in the light of the purpose of the 

13 listing, then we are at square one, aren't we? 

14 MR. HARRISON: No, sir. 

IS Because at that point, that is the second or 

16 third time a judge has said a provision of this contract is 

11 not enforceable, and at that point --

18 THE COURT: I did not say it wasn't 

19 enforceable. 

20 I said that it seems to me that it is of 

21 minor significance in the light of the purpose of the 

22 listing clause in the first place. 

23 MR. HARRISON: But the parties have the right 
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1 by their contract, Judge, to declare it material. 

2 Whether you or I agree with it what you 

3 are looking for, ·and I strongly, respectfully suggest to 

4 the Court under Guldeski, what you must look for, is the 

s intent of the parties within the contract. 

6 I can declare I can agree with you that 

7 climbing that flagpole out front is of the essence of a 

8 contract, and I won't pay somebody else any money until 

9 they do it. 

10 And we can say that is silly. 

11 THE COURT: But it is all tied to the 

12 condition precedent to assure the seller there is going to 

13 be funds there to go through with the purchase; isn't it? 

14 MR. HARRISON: Yes, sir, and the specific --

IS THE COURT: Once that contingency is removed, 

16 why can't I as a matter of law hold that the listing is not 

17 a material part of the contract? 

18 MR. HARRISON: If it was not time is of the 

19 essence, and if they had proved that they had done it 

20 within the fifteen days. 

21 

22 

23 Judge. 

187 ·e 

THE COURT: You are missing_the point. 

MR. HARRISON: Well, let me put it this way, 
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THE COURT: You are missing my point. Maybe 

2 I am missing yours. 

3 MR. HARRISON: Perhaps I am, and I apologize 

4 for that. 

s But what I would like to say is that assuming 

6 that is the case, that it is not material and they have 

7 missed it, my response to you is that the parties have 

8 expressly declared in their agreement that it is material. 

9 THE COURT: I understand that, but once the 

10 buyer removes the conditions precedent to tying the sale of 

11 their house, what difference does it make? 

12 MR. HARRISON: It makes --

13 THE COURT: Your client could not deliver 

14 occupancy at that time anyway; could he? 

IS MR. HARRISON: Not at that time --

16 THE COURT: Not from the testimony I heard. 

17 MR. HARRISON: -- occupancy could not be 

18 delivered at that time. 

19 THE COURT: Then how is your client 

20 preJudiced? 

21 MR. HARRISON: Financing on qis house. 

22 THE COURT: I am supposed to do equity in 

23 this case; aren't I? 
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MR. HARRISON: Yes, sir. 

2 THE COURT: I don't have to follow all the 

3 rules of law as to enforcement of a contract or breach; do 

4 I? 

s MR. HARRISON: You have to follow the intent 

6 of the parties, yes, sir. You are absolutely bound by the 

7 intent of the parties I think. 

8 THE COURT: I understand that. And I think 

9 -- well, go ahead. 

10 MR. HARRISON: The contract was terminated 

11 under the evidence that we have. They have given the 

12 letter to the Court. 

13 THE COURT: If I hold the failure to list was 

14 not a material aspect, your client is in breach for 

IS terminating prior to the ninety days; isn't he? 

16 MR. HARRISON: I don't think -- if the Court 

17 holds that was a breach, Your Honor. 

18 THE COURT: What right did your client have 

19 to terminate the. contract unilaterally prior to the ninety 

~ days if the listing was not a material breach on the part 

21 of the buyer? 

22 MR. HARRISON: Because the contract said it 

23 was a material breach subject to the default provision, 
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1 said it in words in black and white that they signed. That 

2 is why. 

3 They had an absolute right to do it in 

4 writing that both sides agreed to. That is the intent of 

s the parties set forth right here. 

6 It says if they fail to do it, it shall be 

7 deemed -- shall -- be deemed in default of the contract and 

8 subject to the provisions of the contract. 

9 Now, as an example, Judge, I have an absolute 

10 right to record a mechanic's lien by statute. I may record 

11 it mistakenly. 

12 That does not make me in breach. He may have 

13 done it mistakenly. That does not make it -- assuming you 

14 are correct -- that would not make it a breach. 

IS But I don't think it is mistaken even based 

16 on the black letter of this contract. 

17 The second question, serious question, 

18 regarding the $300,000 plus house, they have admitted no 

19 performance. 

~ She has admitted special exper~ise, realtor 

21 new house specialist. 

2~ At best, at best what they are trying to 

23 offer is some kind of argument of diminimous breach.· It 
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may be a diminimous breach. The parties agreed to it. 

2 THE COURT: Well, if it is a diminimous 

3 breach, does that put the plaintiff out of court? 

4 MR. HARRISON: Yes, sir. 

s It puts him -~ if it is a breach at all 

6 because of what the contract says, it ~uts them out of 

7 court for the breach. What is perhaps 

8 THE COURT: Your authority is the Lerner 

9 case? 

10 MR. HARRISON: My authority is the Lerner 

11 case and the Shelton case. 

12 THE COURT: Let me see that. 

13 MR. HARRISON: Now, Your Honor, also--

14 excuse me. 

IS THE COURT: Go ahead, I am listening. 

16 MR. HARRISON: Also I would cite to the Court 

11 two additional cases which I have copies of. 

18 One is Mercer versus South Atlantic Insurance 

19 Company, 111 Virginia 699. 

20 In the Mercer case, you have two ideas I 

21 think that are very importan~. 

22 Now, generally I was taught iri law school, 

23 whether it is true or not, that in Virginia there are two 
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rules on taking the bar exam. One is on the tax question, 

2 you owe the tax. 

3 And· the second if it is an insurance case, 

4 the insurance company always loses. 

s In the Mercer case, the insurance company 

6 won. 

7 The answer to that case is under paragraph 

8 one of the head notes, it says, the contract of the parties 

9 is the law of the case unless it is repugnant to some rule 

10 of law or some written principle of public policy. 

11 Hence a life insurance policy cannot be held 

12 to run from the date of its delivery where the parties have 

13 agreed it shall run from the date of the policy. 

14 An insured should look to his policy and 

IS conform to it. 

16 This is an insurance company winning on the 

11 basis of the terms of the contract. 

18 And limitation of the agent's authority 

19 should be effective unless there is shown a waiver has 

20 waived the limitation or the agent's power. 

21 An agent to collect premium~ has no authority 

22 to extend time. 

23 Now, another recent case. 
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I Not just the Guldeski case -- that was an 

2 older case, a 1911 case, but a more recent case, Winn 

3 versus Aleda Construction Company, 227 Virginia 304, a 1984 

4 case. 

s A contract binds the parties unless it 

6 violates law or public policy. 

7 When a contract is clear and unambiguous, the 

8 Court rather than a jury determines its meaning. 

9 Words used by the parties are given their 

10 usual ordinary meaning. 

II No word or clause will be treated as 

12 meaningless. 

13 Conditions precedent specified in a contract 

14 must be performed. That is a condition precedent. 

IS It must be performed. 

16 It matters not whether on an objective basis 

17 we look at it and we say, that does not seem to be. That 

18 seems to be harsh. I am not saying I think it is, but I am 

19 saying that does not matter. 

20 We may think that. The Court is here, a 

21 contract is here to be enforced if it can be enforced. 

22 We have got a 1984 case and a 1985 case. 

23 Your Honor, the Supreme Court of the State of 
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Virginia has said repeatedly that it is reversible error 

·for a court to substitute a rule of man for the rule of 

3 law, and where the parties by their contract bind 

4 themselves to a particular rule, it is not the business of 

5 the Court later to look at it and relieve somebody perhaps 

6 from a bargain that the Court would not have made, 

7 particularly not a bargain -- particularly when one of the 

8 parties to the contract is a realtor. 

9 THE COURT: I understand that. That is not 

10 what I am looking at. 

11 MR. HARRISON: All right, sir. 

12 Your Honor, now, if that particular provision 

13 is not to mean what it says to mean, all of these cases 

14 again require the Court at some point to say what it does 

15 mean. 

16 And a particular provision that I am pointing 

17 to, again is in what has been admitted as the parties' 

18 contract, Trial Exhibit No. 1. 

19 Buyer shall be deemed in default of the 

20 contract if it didn't do two things. 

21 One, fail to secure a written contract within 

22 the ninety days -- the ninety days is the written contract. 

23 And, two, de 1 i ver a copy of the 1 is ting 
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1 agreement within fifteen days of the start of house 

2 framing. 

3 THE COURT: And why does the addendum require 

4 the buyer to deliver a copy of the listing agreement if it 

5 failed to make a sale after listing? 

6 If it has already delivered it within the 

7 fifteen days, if that is sp important, why do they have to 

8 deliver a second copy? 

9 MR. HARRISON: They don't. 

10 I don't see that, Judge. I don't see that in 

11 this document. 

12 THE COURT: You don't? I thought I read 

13 that. 

14 MR. HARRISON: Your Honor, it is not in there 

IS that I see. If it is, it would surprise me. 

16 THE COURT: The paragraph below the 

11 subparagraph (c), in the event buyer fails to secure a 

18 written contract for the sale of buyer's residence through 

19 no fault of buyer within the period above specified, buyer 

20 may terminate this contract provided buyer· give written 

21 notice hereof to seller within the period above specified 

22 accompanied by a copy of buyer's listing contract. 

23 

195 

MR. HARRISON: Yes, sir. 
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1 THE COURT: Why should you supply it a 

2 second time if supplying it within fifteen days is so 

3 important? 

4 MR. HARRISON: I do not know. 

s All I know is that the parties agreed to 

6 that. I don't know why. 

7 I can tell you one reason why I think it is 

8 important there perhaps is because at that point the buyer 

9 can walk. 

10 THE COURT: If you have already got the copy, 

11 what is the difference? 

12 MR. HARRISON: Because it also requires 

13 THE COURT: Isn't the whole purpose of this 

14 as I stated to insure your client that the buyer is either 

IS going to sell their house or waive that contingency? 

16 In fact, your letter from Ms. Lindsay made 

17 reference to removing the contingency; didn't it? 

18 MR. HARRISON: I think the purpose of this is 

19 to do one of two things. 

20 The purpose of this is, one, to insure that 

21 if the sale of the house is esse~tial, that it moves ahead 

22 as rapidly as possible. 

THE COURT: So no delay can come to your 
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1 client? 

2 MR. HARRISON: So no delay can come to my 

3 client, and the delay that can come to my client, Judge, is 

4 not just the delay of the sale. 

s My client secures financing from lenders on 

6 that house pursuant to various agreements that he has with 

7 lenders. And that financing does not come on contingent 

8 contracts. 

9 THE COURT: Was your client delayed in this 

10 case? 

11 1~. HARRISON: Were they delayed? Yes, sir. 

12 You heard testimony already that the house 

13 was not finished until September. ~he house was not 

14 finished. 

IS It was delayed by choosing the extras and 

16 putting the extras in the house, and the house was not 

11 ultimately completed until September. The elimination of 

18 the contingency --

19 ·THE COURT: Well, the buyers were told that 

20 it w o u 1 d not be d o n e u n t i 1 June b e f o r e · a 1 1 t h i s 

21 correspondenc~ back and forth took place~_ 

22 

23 

197 

MR. HARRISON: Yes, sir. 

They were told that the house would not be 
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1 ready for occupancy until June. 

2 And if the coincidental settlement date had 

3 been important to them, they should have negotiated it at 

4 the time. 

s And, again, Your Honor, I would feel a lot 

6 more 1 ike the Court seems to feel if we were not dealing 

7 with a realtor. 

8 If we were not dealing particularly with a 

9 realtor that was in new home sales, and even more 

10 particularly if we were not dealing with a situation where 

11 without any demand for notice -- now, if you look at the 

12 sale of existing residence addendum, there is provisions in 

13 here for notice, not with respect to house framing and not 

14 with respect to other things, but notice is somewhat 

IS required. 

16 The Court is saying this is a small thing 

11 perhaps. 

18 THE COURT: What I am saying is that it seems 

19 to me to be a diminimous thing when viewed in the 

20 obje·ctives to be attained under the contract. 

21 It seems clear· to me that the reason it ·is in 

22 there is so that your client can be assured that the buyers 

23 are going to have the money to go through with this 
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1 purchase. 

2 MR. HARRISON: And to get the money from the 

3 lender at the time they are supposed to get it. 

4 THE COURT: There is no evidence before me--

s MR. HARRISON: Not yet. 

6 THE COURT: that they could not get it. 

7 And I am r~ling at this point on your motion to strike I 

8 guess. 

9 MR. HARRISON: The Lerner versus Guldeski 

10 case, it is also designed to put trip wires in the contract 

11 to .make them definite because it is a $300,000 house that 

12 costs X number of dollars a day to keep out there. 

13 That particular provision is designed to say 

14 you either do it or don't do it. 

IS Now, what did my client do under the admitted 

16 testimony of these people? 

17 With no requirement in the contract for 

18 notice, they called them up and they said, would you please 

19 list it. They didn't list it. 

20 With no requirement in the contract for 

21 notice, they wrote them a letter and said, list it. 

22 With no requirement in the contract of 

23 saying, you have to have it done within fifteen days, if 
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you haven't got it then, you are out, they gave them five 

2 more days and said list it within five days. And they 

3 still did not list it. 

4 Now, I would urge upon the Court again the 

s idea that even an immaterial breach that is wilfully done 

6 is a material breach for all purposes. 

7 And that is clearly the law of the 

8 Commonwealth of Virginia, and I think is enforceable in 

9 this case. 

10 And the Lerner case says, the plain language 

11 of the agreement was designed to protect against the 

12 dangers· of the very_ kind which in fact arose. 

13 And I would very much urga on the Court that 

14 the plain language of this agreement was designed to 

ts protect my client against the very dangers that arose. And 

16 the failure 

17 THE COURT: What was that? 

18 MR. HARRISON: That they would not list their 

19 house for sale~ 

20 THE COURT: Once they removed the contingency 

21 within the ninety-day period, your client is home free; 

22 isn't he? 

23' MR. HARRISON: No, sir. 
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THE COURT: Why not? 

MR. HARRISON: Because they still had the 

contingency on the financing, and they told my client that 

the failure to sell the house would preclude them from 

getting any financing. 

THE COURT: I am ruling on what is in the 

contract. 

There is no evidence before me as to 

financing, one. 

And, secondly, I missed it if you raised it 

as a defense. Di9n '.t you? 

MR. HARRISON: The financing? 

THE COURT: Yes. 

Did you raise it in the pleadings? 

MR. HARRISON: I raised it in the answers, 

yes, sir. It is in the answers to interrogatories as a 

defense to this case. 

THE COURT: Where in the answers? 

MR. HARRISON: Example -- No. 4, Judge. On 

page 6 of them, Your Honor, it says, in addition it is 

believed that the complainants addition~lly breached the 

contract by failing to timely c~mply with the provisions of 

paragiaph 2 of the contract which is the financing 
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provisions of th~ contract. 

THE COURT: Page what? 

MR. HARRISON: Page 6 of the answer to 

interrogatories. 

THE COURT: Well, where is it in the answer 

to the bill of complaint? 

MR. HARRISON: It is not in the answer to the 

bill of complaint. 

At the time the answer to the bill of 

complaint was filed, and there has been no objection to the 

interrogatories, they asked 

THE COURT: Interrogatories don't become 

answers to bills of complaint, at least I am not aware of 

it. Is there some authority for that? 

MR. HARRISON: Let me put it this way, Judge. 

Their failure to prove full compliance with 

all portions of the contract, the burden is on the 

p·laintiff. 

I don't have to raise it. They have to prove 

full compliance. 

THE COURT: Your motion to strike is denied. 

MR. HARRISON: Thank you, Your Honor. 

I call my first witness. 
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Court? 

MR. AUNON: 
111 

Your Honor, may I address the 

I think the defendant at this time is limited 

to a defense on the failure to -- they based the breach of 

contract with my client only and exclusively on the failure 

to list the house. And he is bound to that in that letter, 

Your Honor. 

No other defenses or any claims were made 

that my client breached except that point, and that is the 

only thing they used to terminate the contract was the 

claiming that my client's failure to list the house within 

fifteen days that was reason to terminate the contract, but 

that is the only reason that they used. 

THE COURT: They have got other reasons in 

their answer and grounds of defense. 

The fact that they made a motion for summary 

judgment or a plea in bar does not preclude them from 

putting on proof of those defenses. 

MR. HARRISON: I call my first witness, Your 

Honor. I call Sandra Lindsay. 

Whereupon, 

SANDRA LINDSAY, 
~ 

a witness, was called for examination by counsel for the 

Anita B. Glovel' fl Associates, Ltd. 
Post Olllee l!ox IOO 

Fairlax Station, Virginia ZZ039·0~00 

(70:1) ~'711-86:16 
~'78-8606 

Priace WIUiam Metro 690-~0'70 



112 

defendant, and, having been first duly sworn by the Court, 

2 was examined and testified as follows: 

3 DIRECT EXAMINATION 

4 BY MR. HARRISON: 

s Q. State your name for the record, please. 

6 A. Sandra Lindsay. 

7 Q. And you are a vice-president of Addicott 

8 Hills, assistant secretary of Addicott Hills? 

9. A. Yes, I am. 

10 Q. An officer of Addicott Hills? 

11 A. Yes, I am. 

12 Q. And Ms. Lindsay, you are the authorized 

13 officer for the purposes of these proceedings; is that 

14 correct? 

IS A. That is correct. 

16 Q. The Snelling contract has been placed into 

17 evidence in this case. 

18 Do you recall that agreement? 

19 A. Yes, I do. 

20 Q. Do you recall when that property was listed 

21 for sale? 

22 MR. HARRISON: ~The Snelling contract is 

23 Exhibit No. 10 for the record. 
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1 record? 

2 - Do you recall when the property was re-listed 

3 for sale? 

4 A. Yes. 

5 We released it ~o Builder's Marketing, Inc., 

6 on the afternoon of January 30th, and it was placed on 

7 multiple listing on February 6th. 

8 Q. And was that before or after the January 30th 

9 termination letter was written? 

10 A. It was after? 

11 Q. Was the property exposed to sale prior to the 

12 termination? 

13 A. No, it was not. 

14 Q. Now, have there been any prior cases with 

15 respect to lS(b) which is, I will loosely characterize as a 

16 waiver of specific performance? 

17 Has the company been involved in any prior 

18 cases 'l 

19 ·MR. AUNON: Your Honor, that is irrelevant to 

20 this case at all. 

21 MR. HARRISON: Your Honor, this is an 

22 equitable action. It is only relevant, not for the truth 

23 or falsity of the matter, but as to the good faith of the 

205 
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1 parties in terminating the contract and relisting the 

2 contract. 

3 And.! will proffer to the Court that what she 

4 will say is that the paragraph that was construed by 

s Quinlan Hancock to be unconscionable and unenforceable is 

6 to say a waiver of specific performance had previously been 

7 construed by two other jud~es, both of whom had found that 

8 provision of the contract harsh but enforceable and had 

9 dismissed specific performance before. 

10 It is not offered to show that those other 

11 judges were correct, but merely to show the state of mind 

12 of Addicott Hills with respect to that case. They felt 

13 that --

14 THE COURT: I will accept that as a proffer 

15 if you want to examine her about it. 

16 

17 

18 

19 Schwab 

20 

21 

22 

23 

MR. HARRISON: Thank you, Your Honor. 

BY MR. HARRISON: 

Q. Now, did you have any discussion with Daurie 

about the Mann contract? 

A. 

Q. 

A. 

Q. 

Yes. 

Was Daurie reporting to you?· 

Yes, she does. 

What did she tell you about 

Anita B. Glover 8 Associates, Ltd. 
Post Ollice l!ox %00 

Fairfax Station, VIrginia 22039-G%00 

the Mann --

(703) 278-8636 
2'78-8606 

Prince WIUlam Metro ft490.2070 
06 



1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

207 

115 

MR. AUNON: That was hearsay, Your Honor. I 

would object to that. 

MR. HARRISON: Your Honor, it would be 

hearsay except that she is reporting as a business person 

to another business person and is subject to the business 

exception to such reporting. 

If you receive normal reports from somebody, 

oral or written, you can repeat those for the fact that you 

have received such reports. 

Now, I have got Daurie Schwab here. I will 

put Daurie on. I c~n do it that way. 

THE COURT: Go ahead with it. She is here if 

you want to examine her. 

BY MR. HARRISON: 

Q. When did framing occur? I will withdraw the 

question. When did the framing occur? 

A. Framing occurred on December 12th, 15th, 

somewhere in that vicinity, '86. 

THE COURT: Do you mean completed or started? 

MR. HARRISON: Started. 

BY MR. HARRISON: 

Q. Did you receive 

THE COURT: That is the lot in question here? · 
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THE WITNESS: Yes. 

BY MR. HARRISON: 

Q. Did you receive a copy of a listing within 

fifteen days after the start of house framing? 

A. No, I did not. 

Q. Did you give any instructions regarding a 

copy of the listing? 

Did you understand the question? 

A. I wasn't sure whether or not you had 

completed the question. 

Q. Let me go back.to the framing. 

MR. HARRISON: Will you pass this to the 

witness? This is Defendant's Exhibit No. 1. 

(The document referred to above 
was marked Defendant's Exhibit 
No. 1 for identification.) 

BY MR. HARRISON: 

Q. Do you recognize that? 

A. Yes, I do. 

Q. What is it? 

A. These are copies of the con~truction log 

maintained at Union Farm by our project staff. 

Q. Would you look through to the one dated 

11/13, and tell me what you see about framing on that 

Anita B. Glover U Associates, Ltd. 
Post Office l!ox 1.00 (703)== 208 

Fairfax Station, VIrginia 22039•01.00 Prlace William Meti'O 690-Z070 
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one? 

A. 11/13. Carpentry had begun. Lot 11 is noted 

on that date. 

Q. So what does that mean? 

A. That means that the framing on the house was 

under way. 

Q. What date? 

A. It was November 13, 1986. 

Q. Now, are these records kept in the normal 

course of business? 

A. Yes. 

We require these of all our project 

superintendents on each job. 

Q. And are they brought in at a certain time and 

then kept at the office as a normal course? 

A. They are maintained at the site until the 

project is finished, and then they are maintained in the 

office in our files. 

MR. HARRISON: Your Honor, I move these 

documents in as business records. 

MR. AUNON: You are moving in the documents 

to impeach the witness as to what she testified that the 

framing started in December or as to what? 
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1 MR. HARRISON: I am not moving them to 

2 impeach her. If I want to impeach her --

3 BY MR. HARRISON: 

4 Q. Do these refresh your recollection as to the 

s date? 

6 A. Yes, it does. 

7 MR. HARRISON: I am moving them to show the 

8 proof of what they are is business records. I am not 

9 impeaching the witness as to start of framing. 

10 MR. AUNON: Your Honor, all it_ says here is 

11 carpentry, Lots 4 and 7 and 11. As to that effect, I will 

12 have no objection whatever that means. 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: You don't object to the documents 

coming in? 

MR. AUNON: To that document particularly on 

11/13/86, it says carpentry, Lots 4, 7, and 11, whatever 

that means. 

Your Honor? 

MR. HARRISON: Is Exhibit No. 1 accepted, 

THE COURT: Yes, sir. 

(The document previously marked 
Defendant's Exhibit No. 1 
for identification was 
received into evidence.} 

BY MR. HARRISON: 
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Q. Did anything happen when framing had started 

and you had not received a copy of the listing? 

A. Yes~ 

As a matter of fact, on our policy procedure 

at the office is basically every Tuesday I and the 

marketing manager at BMI conduct weekly meetings with every 

sales agent on a current project, and we review each and 

every contract, current contract, as to the status of the 

loan and the status of --

MR. AUNON: I will object, Your Honor, to the 

policy of the office~ I think it is irrelevant. 

Whatever they do in this particular case is 

important, but not the policy of the office. 

THE WITNESS: I am getting to that if I 

could. 

MR. AUNON: I object to that testimony, Your 

Honor. 

THE WITNESS: So as a result, in January, in 

requesting a report from Daurie Schwab, the agent on this 

case, she reported to us a conversation she h~d had with 

Barbara t1ann. 

BY MR. HARRISON: 

Q. Don't tell us the conversation. Just tell us 
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what you did. 

A. She had reported --

Q. Don't say what she reported. If you 

instructed her to do something, tell me what you instructed 

her to do. 

A. Yes. 

We had asked Daurie Schwab to contact the 

Manns to inform them of the fact that we were requiring 

their listing, a copy of their listing agreement. 

MR. HARRISON: I would like to pass up the 

second document. Have this one marked as Defendant's 

Exhibit No. 2. 

(The document referred to above 
was marked Defendant's 
Exhibit No. 2 for 
identification.) 

BY MR. HARR~SON: 

Q. I ask you if you recognize that document? 

A. Yes, I do. 

Q. What is it? 

A. This is an addendum to the contract with 

Lowry and Barbara Mann for delivery and payment of 

nonstandard options. 

MR. HARRISON: Specifically, Your Honor, the 

area that I would ask the Court's attention be directed to 
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1~1 

is paragraph one which states, purchaser acknowledges that 

the projected delivery date is an estimate only and cannot 

be guaranteed by the seller or its agent. 

And the bottom one where it says, that this 

agreement upon its execution is made an ~ntegral part of 

the aforementioned purchase agreement. 

witness. 

3. 

I would like to pass another document to the 

THE COURT: Is that offered? 

MR. HARRISON: Yes, sir. 

THE COURT: Any objection~ 

MR. AUNON: No obje·ction. 

THE COURT: It will be received. 

(The document previously marked 
Defendant's Exhibit No. 2 for 
identification was received 
into evidence.) 

MR. HARRISON: This would be Defendant's No. 

(The document referred to above 
was marked Defendant's Exhibit 
No. 3 for identification.) 

MR. AUNON: What you are trying to accompli_sh 

.here? We might stipulate 

MR. HARRISON: Defendant's No. 3 is a copy of 

the letter that went to Mr. and Mrs. Lowry Mann -- of the 
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return receipt which is associated with the letter dated 

January 30th of Mr. Bernstein, where he terminated them. 

MR. AUNON: Your Honor, we will stipulate 

that we received that letter. 

MR. HARRISON: Do you stipulate that you 

received it on 2/2/87? That is the January 30th one. 

MR. AUNON: Yes, we stipulate to that. 

MR. HARRISON: Do you stipulate that you 

received the January 13th one on 1/17? 

MR. AUNON: Y~s. 

BY MR. HARRISON: 

Q. Now, did you have any discussions with 

Barbara Mann other than the one discussion that we already 

covered? 

A. That was the only time that I talked to 

Barbara Mann. 

MR. HARRISON: I have got one additional 

document which I would like admitted which should be 

Defendant's Exhibit No. 4. 

THE COURT: What was 3? 

MR. HARRISON: That was the mail receipt. 

THE COURT: The mail receipt of what? 

MR., HARRISON: The return exhibits to the 
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January 30th letter was No. 3, Your Honor. 

That one there was a stipulation too, but 

since I had already offered it, I will just put it in. 

THE COURT: 1, 2, and 3 are received. 

(The document previously marked 
Defendant's Exhibit No. 3 for 
ideneification was received 
into evidence.) 

MR. HARRISON: And the market profile is 

Defendant's Exhibit No. 4. 

THE COURT: Any objection to No. 4 Mr. Aunon? 

MR. AUNON: I don't have any idea what 

MR. HARRISON: Your Honor, I will proffer to 

the Court that in the deposition of his client, his clients 

have acknowledged this and that they completed it. 

THE COURT: What is it? 

MR. HARRISON: It is the market profile which 

shows among other things that there --

MR. AUNON: Counsel is correct, Your Honor. 

I have no objection to this. 

THE COURT: It will be received. 

MR. HARRISON: 

(The document referred to above 
was marked Defendant's Exhibit 
No. 4 .for identification and 
received into evidence.) 

Just to save the Court time, 
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1 the area that we are putting it in for particularly is on 

2 the second page. 

3 It $ays, source of down payment, liquidation 

4 equity from sale of previous home. 

s And also on page one where it says, I own a 

6 home not listed, must sell, for the transaction to be 

7 completed. 

8 MR. HARRISON: Is there any other document 

9 that we need? 

10 BY MR. HARRISON: 

11 Q. Now, with respect to the listing of the 

12 house, would you explain to the Court why, or is that 

13 viewed as an important matter by Addicott Hills? 

14 A. Yes, it is. 

IS Q. Will you explain why it is viewed as an 

l6 important matter? 

17 A. The 1 is ting of the house is critical to us 

18 because at that particular time we· did not have a loan 

19 approval. 

20 Our understanding and the informat.ion that we 

21 had indicated that Mr. and Mrs. Mann had to sell their 

22 house to use the equity from that sale to qualify for a 

23 loan to pr~ceed to settlement. 
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And at this particular time, we were not 

getting any cooperation from Mr. and Mrs. Mann to list the 

house and were very much concerned. 

Q. Did Addicott Hills Corporation have a loan 

from a lender on this subdivision? 

A. Yes, it did. 

Q. And what were the terms of that loan as far 

as receiving draws were concerned? Did you have to have a 

number of sales? 

A. Yes. A certain number of sales are 

required. 

Q. And is there any restrictions regarding 

contingent contracts? 

A. As far as contingent contracts, it is my 

understanding that contingent contracts are not a valid--

a solid contract per se. 

Q. So they did not count? 

A. No, they did not. 

MR. HARRISON: No further questions for this 

witness, Your Honor. 

CROSS-EXAMINATION 

BY MR. AUNON: 

Q. You testified that the house was not exposed -
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1 to sale after the contract with the Manns; is that 

2 correct? 

3 
A. I beg your pardon? 

4 Q. Using the words of your counsel, the property 

s was not exposed to sale after the contract with the Manns; 

6 is that correct? 

7 A. Not while the Manns' contract was in place; 

8 that is correct. 

9 MR. AUNON: I have no further questions. 

10 MR. HARRISON: No redirect. 

11 THE COURT: You may step down. 

12 (The witness was excused.) 

13 MR. HARRISON: Call Daurie Schwab. 

14 Whereupon, 

IS DAURIE SCHWAB, 

16 a witness, was called for examination by counsel for the 

17 defendant, and, having been first duly sworn by the Court, 

18 was examined and testified as follows: 

19 MR. AUNON: Your Honor, there is a rule on 

20 witnesses, and I would like to voir dire Daurie Schwab 

21 before she testifies. 

22 I would like to inquire whether she talked 

23 during intermission with some of the other witnesses. 
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MR. HARRISON: Your Honor, there was no 

instruction given to the witnesses about that. -

Had there been instruction given to the 

witnesses, they might have violated a rule, but expecting 

the witnesses to know and to act in a certain way. 

THE COURT: That is true. They were just 

simply excluded. 

MR. AUNON: All right. 

MR. HARRISON: Thank you, Your Honor. 

DIRECT EXAMINATION 

BY: MR. HARRISON: 

Q. Will you state your name for the record, 

please? 

A. Daurie Schwab. 

THE COURT: That does not preclude you from 

asking about it. 

BY MR. HARRISON: 

Q. Do you know Barbara Mann? 

A. Yes, I do. 

Q. How did you meet her? 

A. I met her when she inquired about the Union 

Farms subdivision. 

Q. When did she first inquire? 

Anita B. Glover U Associates, Ltd. 
Post Office l!ox soo 

Fairfax Station, Virginia 22039·0%00 

(703)278-8636 
2'78-8606 

Prlac:e WIUiam Metro 690-20'70 



1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 . 

17 

18 

19 

20 

21 

22 

23 

128 
A. She inquired by telephone around Septe~ber of 

1985. 

Q. And to move it along, did she put a lot hold 

on? 

A. Yes. 

Q. And is a lot hold 

MR. AUNON: Your Honor, we went through all 

that. We stipulated nothing before the contract, 

everything was merged, so why go into that again? 

THE COURT: The objection is sustained. 

MR. aARRISON: Thank you, Your Honor. 

BY MR. HARRISON: 

Q. With respect to that post contract, did you 

have a discussion? 

MR. HARRISON: Your Honor, with respect to 

that one area which I think has been put in relevance 

prior to the contract which the Court has admitted evidence 

to, it is the question of the Fairfax County subdivision of 

that property and whether his clients knew of it or not. 

~s long as all evidence with respect to that 

is excluded and it is either -- there is no basis for them 

to say they.did not know that it had not been a subdivision 

or that forms no part of the Court's decision, then I won't 
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1 go into this area. 

2 But I think if that has any relevance to the 

3 case, then I have a right with this witness to show that 

4 these people were told that Fairfax County had not granted 

s a subdivision to this property at the time they were in 

6 contract. 

7 THE COURT: Did you object to the subdivision 

8 matter? 

9 MR. AUNON: Your Honor, we stipulated that 

10 the subdivision was not recorded until August. 

11 MR. HARRISON: We stipulated it was·not 

12 recorded until August. 

13 The point that I am raising is that came in. 

14 I think I am allowed to ask this witness about that small 

15 discreet point, that is it. 

16 Not the stipulation, but I think anything 

17 that is open on the direct case I am fully free to 

18 counteract in my defense case. 

19 

20 

21 

22 

23 

221 

THE COURT: I don't know that I agree with 

that. Go ahead. 

MR. HARRISON: Thank you, Your Honor. 

With the approval of the Court, of course. 

BY MR. HARRISON: 
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Did you tell the Manns whether or not --

MR. AUNON: Is that a leading question, 

MR. HARRISON: Not when we say whether or 

not, I don't think, Your Honor. 

THE COURT: Objection overruled. 

.BY MR. HARRISON: 

Q. Did you or did you not tell the Manns whether 

9 or not Fairfax County had approved Union Farms subdivision 

10 at the time they contracted for that house? 

11 A. Yes, I did. 

12 Q. And what did you tell them? 

13 A. I told them that we did not have subdivision 

14 approval. 

IS Q. Did you tell them to go and talk to the 

16 county at some point? 

17 A. I told them and I told other purchasers as 

18 the delays kept coming. 

19 Q. Now, will you tell us about conversations you 

20 had with Barbara Mann regarding Barbara Mann's decision 

21 whether or not to list her house? 

22 A. Well, on November 12th the house framing had 

23 started and she had signed the contingency addendum, and in 

Anita B. Glover U Associates, Ltd. 
Post Office l!ox %00 

Fairfax Station, Virginia 22039.0%00 

(703) 2'78-8636 
2,a.a606 

Prince William Metro ~2070 
222 



131 

1 that contingency addendum we had put when house framing is 

2 started they would list their house with a broker who is a 

3 member of multiple listing. 

4 So I was notified by the superintendent that 

s the house framing had started on November 12th, and I 

6 called her and told her it was time to --

7 MR. AUNON: May I inquire, what is she 

8 reading from? 

9 THE WITNESS: From my notes that you saw the 

10 other day. 

11 THE COURT: Don't look at your notes. 

12 BY MR. HARRISON: 

13 Q. Go ahead. 

14 A. So I had informed her that it was time to put 

IS her house on the market. 

16 Q. And did you have any other conversations with 

17 her? 

18 A. Yes. 

19 After we wrote the contract on March 1st of 

20 1986, she had called me again on the 6th to .add and delete 

21 some options, and then on August -- around the end of 

22 

23 

223 

. . 

August I called her again and asked her if there were any 

more-options she wanted to add because at the time I did 
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1 not have a complete option list, and she told me -- it was 

2 on August 26th that I had called her. 

3 And she said she could not talk to me that 

4 evening, she was too busy, but I could call her two days 

s later, and 1 did, and she added another group of options. 

6 So I sent out an option sheet, another 

7 addendum. 

8 Q. Not about the options. Let's talk about 

9 asking her to list her house. 

10 A. Well, ·at that. time I told her that she ought 

11 to think about listing her house soon. This was around the 

12 end of August or early September. 

13 Q. And how about in November, did you talk to 

14 her in November? 

IS A. Yes. 

16 November I called her because I had been 

17 notified that framing had started. 

18 Q. And what did you tell her? 

19 A. I told her that the house framing had started 

20 and it was time for her to put her house on the market. 

21 Q. And what did she say? 

22 A. She refused to do it. She said that we did 

23 not have any ·delivery so far, and she just refused to put 

Anita B. Glover 8 Associates, Ltd. 
Post Ollloe l!oz IOO (703) :: ::: 2 2 4 

Fairfax Station, Virginia 22039·0%00 Prince Wllllaaa Metro 690-~0'70 



133 
her house on the market at that time. 

2 And I advised her that she also had a client 

3 by the name of Leon who had purchased a home, and I said it 

4 was time for the Leans to put their house on the market 

s also. 

6 Q. And what did she 

7 A. But she said she was 

8 MR. AUNON: Well, the Leon case doesn't have 

9 anything to do with this case any more, Your Honor. 

10 MR. HARRISON: No, Your Honor, I think it 

11 does to the following extent which I already raised in the 

12 motion to strike, and that is that the willfulness of a 

13 breach even though it is a small breach can convert it to a 

14 material breach. 

15 Now, this was a realtor that was receiving a 

16 commission on the sale of this house, and was not only 

17 refusing to list her own house but was advising others not 

18 to list their house. 

19 And I believe that that is material in a 

20 court of equity. 

21 

22 

23 

225 

THE COURT: ·r will listen to it. Go ahead. 

MR. HARRISON: Thank you, Your Honor. 

BY MR. HARRISON: 
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Q. Now, what did you tell -- what did she say 

2 about the Leon's listing? 

3 A. She .said she would not advise her clients to 

4 put their house on the market either. 

s Q. Now, you are a realtor; right? 

6 A. Yes. 

7 Q. And who do you work for? 

8 A. Realtors Marketing, Incorporated. 

9 Q. And is Barbara Mann a realtor? 

10 A. Yes, she is. 

11 Q. And who does she work for? 

12 A. Coldwell Banker. 

13 Q. And were you co-oping the sale with her? 

14 A. Yes. 

IS Q. Does that mean that she was going to receive 

16 a commission? 

17 A. Yes. 

18 Q. Was she going to receive a commission on the 

19 Leon sale as well? 

20 A. Yes. 

21 Q. Now, did you talk to her-again in Decemb~r 

22 about 1 is ting her house? 

23 A. Yes, I did. 
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1 Q. How many times in December? 

2 A. I talked to her at least twice in December. 

3 Q. And what did she say about listing in 

4 December? 

s A. She repeatedly said that she would not put 

6 her house on the market at that time and would advise her 

7 clients again not to put their house on the market. 

8 Q. How about in January? 

9 A. January 9th, I called her one more time, and 

10 I said it was well overdue, it is definitely time to put 

11 the house on.the market. 

12 And she refused to comply and said that the 

13 builder is not meeting his production schedule, that Will 

14 Roberts' home which is Lot 4 and opposite her house, was 

IS not delivered, not completed, and she would not put her 

16 house on the market. 

17 Q. Did you report back to the builder on the 

18 regular Tuesday morning meetings these conversations? 

19 A. Yes. 

20 They would ask me how the contingencies were 

21 coming arong because we did have other contingent 

22 contracts. 

23 Q. 

227 

And what happened to all of those contracts? 
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A. The other contracts, when the house framing 

started on each individual lot, I would call those 

purchasers and tell them house framing had started, and 

that it was time to put their house on the market, and they 

did. 

Q. How many? 

A. There were approximately eight contingencies. 

MR. AUNON: Your Honor, that is irrelevant to 

this case what all of the other purchasers were doing and 

what she was telling everybody else? 

THE COURT: I have already heard it now. The 

horse is out of the barn. 

BY MR. HARRISON: 

Q. The last question again I suppose is evidence 

of willfulness. Did you talk to Mrs. Mann or did you talk 

to the Leans about Mrs. Mann's advice? 

A. On January 9th. 

MR. AUNON: Your Honor, again, I raise the 

objection that it is irrelevant to this case whether she 

talked to the Leans or what the Leans said. 

Leans say. 

That would definitely be hearsay what the 

THE COURT: Objection sustained as to 
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1 hearsay. 

2 MR. HARRISON: May it please the Court, may I 

3 respond then? 

4 THE COURT: Yes. 

s MR. HARRISON: I am not asking her what the 

6 Leons told her. I am asking what she told the Leons. With 

7 respect to Mrs. ~ann • s advice, again, the issue that it 

8 goes to is as to willfulness. 

9 THE COURT: What she told the Leons? 

10 MR. HARRISON: May I proffer it to the Court? 

11 THE COURT: Yes. 

12 MR. HARRISON: What she told the Leons was 

13 stop listening to Mrs. Mann's advice. She is going to put 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

22 

you in breach of your contract if you don't hurry up and 

list your house. 

And in relying on Mrs. Mann's advice, they 

did not. 

But that second one I am not going to put in, 

but the first part I think relates to willfulness, Your· 

Honor. 

THE COURT: The objection is sustained. 

MR. HARRISON: Thank you, Your Honor. 

No further questions of this witness at this 
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1 time. 

2 CROSS-EXAMINATION 

3 BY MR. AUNON: 

4 Q. Ms. Schwab, have you talked to anybody about 

5 your testifying here today? 

6 A. No. 

7 Q. You didn't ta~k to anybody? 

8 A. No. 

9 Q. Not even to Sandra Lindsay? 

10 A. This morning I mean. 

11 Q. Have you talked to anybody concerning your 

12 testifying here today? 

13 A. No, not my testimony, no. 

14 Q. Did you go to lunch with Sandra Lindsay? 

IS A. Yes. 

16 Q. What did you talk about? 

17 A. Her meeting with her board in Alexandria on 

18 the abortion issue for the high school. 

19 Q. You did not talk about the case at all? 

20 A. No, we did not. 

21 Q. When you came here, you started looking at 

22 some pictures. Did she tell you about some pictures? 

23 A. No. 
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1 When I walked in here and saw the pictures, I 

2 looked at them because I recognized them as Union Farm. 

3 Q. She.did not tell you about the pictures? 

4 A. No, she didn't. 

s MR. AUNON: I have no questions. 

6 THE COURT: May this witness be excused? 

7 MR. HARRISON: Just one question that was 

8 raised on cross that I meant to get in before, but since 

9 the pictures have been talked about, which house is 11? 

10 MR. AUNON: I just asked 

11 MR. HARRISON: He opened it, Judge. 

12 THE COURT: I think you opened it. 

13 MR. HARRISON: I will bring it up. 

14 THE COURT: I would allow you to recall her 

15 anyway. 

16 Are you offering these? 

17 MR. HARRISON: I guess I had better offer 

18 them, yes, Your Honor. 

19 REDIRECT EXAMINATION 

20 BY MR. HARRISON: 

21 Q. Which house is it? 

22 MR. AUNON: I object to that. 

23 MR. HARRISON: They ought to be marked. 
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What I was saying, Judge, is they ought to be 

marked because they have been referred to. 

THE WITNESS: This one. 

BY MR. HARRISON: 

Q. That one is 11? 

A. Yes. 

MR. HARRISON: I would offer both of these to 

be marked in case there is an appeal on this case. 

(The documents referred to above 
were marked Defendant's 
Exhibits Nos. 5 and 6 for 
identification.) 

MR. HARRISON: I will have them marked and 

then I will identify them for the record. 

THE COURT: They are not into evidence. 

MR. HARRISON: Not right now. 

BY MR. HARRISON: 

Q. I am holding up what has now been marked as 

Defendant's Exhibit No. 5 and ask you if you recognize 

that? 

A. Yes. 

Q. Is that an accurate portrayal of Union Farms 

subdivision, looking down the middle of the subdivision? 

A. Yes. 

MR. HARRISON: Your Honor, I move Defendant's 
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Exhibit No. 5 into the record as an accurate portrayal, and 

I guess I had better do the back or you are going to object 

to the back. 

MR. AUNON: I am not only going to object to 

the back, I am going to object to the front. 

MR. HARRISON: I move it in as an accurate 

7 por.trayal, Your Honor, a picture of the subdivision. 

8 MR. AUNON: Your Honor, I don't know if it is 

9 accurate or not. I don't know who took the picture. I 

10 don't know when the pictures were taken. 

11· THE COURT: Accurate as to when? 

12 MR.. HARRISON: What? 

13 THE COURT: Accurate as to when? 

14 BY MR. HARRISON: 

IS Q. Is that accurate as to now? 

16 A. Yes. 

17 MR. AUNON: I would object to that, Your 

18 Honor. There is snow on the ground. There is no snow here 

19 in Virginia at this time. 

20 THE COURT: What is the relevancy of that? 

21 MR. HARRISON: The relevancy Your Honor of 

22 that is the prior witness' testimony that looking down the 

23 street that they could not see the house, and it is clearly 

233 
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visible from the street. 

That is the first relevancy of it. 

And the second relevancy of it I think an 

accurate picture of the house in question is always 

relevant when the house is subject to specific performance. 

THE COURT: Is that all, that you can see it 

from the street; is that the only purpose? 

MR. HARRISON: Yes, sir. 

And that reflects on the credibility of prior 

witnesses saying they could not see it from the street. 

The c~urt can draw what inferences it wants to. 

THE COURT: Now, the only purpose it is being 

offered for is you can see the house from the street? 

Do you object to the photo? 

MR. AUNON: Your Honor, I don't even know 

whether that picture was taken from the street. I don't 

know who took that picture. 

THE COURT: Have you been out there? 

MR. AUNON: No. 

THE COURT: We 11, why don't you ask your 

clients whether it represents a view from the street? 

MRS. MANN: I be 1 ieve I testified to that, 

and you can't •. 
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MR. AUNON: I will object to that on the 

ground my client said no. 

THE COURT: Well, go ahead. 

Ask this witness. Did she say it can be 

seen? 

BY MR. HARRISON: 

Q. Can you see it from the street? 

A. Yes, you can. 

And is this a view from the street? 

A. Yes, it is. 

MR. HARRISON: I offer it again, Your Honor, 

in evidence. 

THE COURT: It will be admitted. 

(The photograph previously 
marked Defendant's Exhibit 
No. 5 for identification was 
received into evidence.) 

MR. HARRISON: That is No. 5. 

No. 6. 

(The document referred to above 
was marked Defendant's Exhibit 
No. 6 for identification.) 

BY MR. HARRISON: 

Q. Defendant • s No. 6 ·is a second view of the 

·street from the back of the houses. 

Can you see -- actually I am not sure you can 
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1 see 11 from this vie.w, so I will bring it up and ask the 

2 witness if the witness can identify 11. 

3 A. Whe~e are we now? 

4 Q. These are the backs ~f that row over there. 

s A. These are the backs, okay, so it would be 

6 that. 

7 Q. Let me ask you, can you identify this 

8 picture? 

9 A. Yes, I can. 

10 Q. And what is this picture? 

11 A. That is·the back of the homes. 

12 Q. On the back of the picture, there is a site 

13 plan where Lot 11 is set out. Do you recognize that? 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

A. Yes, definitely. 

Q. And does that correspond to this property? 

A. Yes, it does. 

MR. MANN: Can I say something? 

No way. I will show you the house. No way 

that is our house, I am sorry. 

BY MR. HARRISON: 

Q. I ask you if you recognize what has now been 

identified and marked as Defenda-nt's Exhibit 6? 

A. Yes. 
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1 Q. Is that an accurate depiction of the houses? 

2 A. Yes. 

3 MR. HARRISON: Your Honor, I move Defendant's 

4 Exhibit 6 into the record. 

s THE COURT: What is the purpose? 

6 MR. HARRISON: The purpose of 6 again, Your 

7 Honor, as you can see, the witness has stated that you can 

8 clearly see Lot 11 from the road from a different 

9 perspective, both the front and the back of the same house, 

10 the road being Mount Vernon Memorial Highway. 

11 
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THE COURT: For that purpose only. 

MR. HARRISON: Thank you, Your Honor. 

(The photograph previously 
marked Defendant's Exhibit 
No. 6 for identification 
was received into evidence.) 

MR. HARRISON: I have no further questions 

for this witness. 

to go. 

MR. AUNON: None. 

THE COURT: May this witness be excused? 

MR. HARRISON: Yes, Your Honor. 

THE COURT: You may step down. You are free 

(The witness was excused.) 

MR. HARRISON: I call Barbara Mann. 
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Whereupon, 

BARBARA MANN, 

a complainant, was called for examination by counsel for 

the defendant, and, having been previously sworn by the 

Court, resumed the stand and was examined and testified as 

follows: 

DIRECT EXAMINATION 

BY MR. HARRISON: 

Q. Mrs. Mann, you have testified before; right? 

A. Right. 

Q. You are a licensed real estate agent in the 

Commonwealth of Virginia; right? 

A. That is correct. 

Q. You were going to receive a commission on the 

sale of this house to yourself; is that right? 

A. 

Q. 

A. 

to see. 

Q. 

A. 

Q. 

price? 

That is correct. 

What was the amount of that commission? 

I would have to look at the sales agreement 

Approximately? 

I honestly do not know. 

Do you rec~ll it being 3 percent of the sales 
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1 A. It could well have been. If that is what it 

2 says ~n the contract, sure. 

3 Q. And do you recall that that sales price was 

4 to be split fifty-fifty with your broker, Coldwell Banker? 

s A. It is not a fifty-fifty split. 

6 Q. What is it? 

7 A. I don't know. 

8 I don't know what the bottom level split is. 

9 MR. AUNON: Your Honor, I don't see what the 

10 relevance of this question is. 

11 

12 
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MR. HARRISON: The relevance of the question, 

Your Honor, is very simple. 

This is a real estate agent that was working 

as an agent on this project, owed a fiduciary duty as well 

as being the purchaser on this particular house. 

Now, again, the Court has indicated a certain 

question about the materiality of this. 

I am talking about a licensed real estate 

agent where she has some·fiduciary duty not only not 

1 is ting her own house but advising another c 1 ie n t not to 

list their house. 

I think it is extremely material, Your Honor, 

to the case. 
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1 THE COURT: Is this raised as a defense, a 

2 breach of fiduciary duty? 

3 MR. AUNON: It is not. 

4 MR. HARRISON: It does not have to be. 

s It is bias -- . the breach is raised, Your 

6 Honor. The materiality of the breach is we have alleged 

7 it is material. I am now attempting to show why it is 

8 material. 

9 As a matter of law, a willful breach of even 

10 a minor matter, the willfulness of it can make it material. 

11 To that extent, yes, sir, it is raised in the 

12 pleadings as a material breach. 

13 THE COURT: Where? 

14 MR. HARRISON: In the pleadings where we say 

15 they breached their contract by failing to list the house. 

l6 An example of it, Your Honor, would be in the 

11 Guldeski case, the Court goes to pains to point out Mr. 

18 Lerner and Mr. Guldeski were experienced real estate 

19 people. 

w This is an experienced real estate person. 

21 That is my point. 

22 THE COURT: Did you take back Guldeski? 

23 MR. HARRISON: Yes, sir. 
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I THE COURT: Go ahead. 

2 MR.. HARRISON: I think that we are waiting 

3 on a ruling on the objection as to whether that is a proper 

4 objection, Your Honor, with respect to the amount of money 

s she was receiving on this. 

6 THE COURT: My question went to the fiduciary 

7 duty aspects. 

8 Simply declaring there was a breach, I don't 

9 see how that gets into a fiduciary duty that exists. 

10 MR. HARRISON: I agree with that except to 

11 the extent, ·Your Honor, that she is advising the Leans as 

12 well. 

13 THE COURT: That has nothing to do with her 

14 own breach. 

IS What does that have to do with her breach? 

16 MR. HARRISON: I think it has to do with her 

17 breach again with respect to the willfulness of the breach. 

18 If I have somebody working for me and they 

19 are breaching their contract too, that is one thing. 

20 If I have somebody working for me and not 

21 only are they breaching their contrac:t, but they are 

22 encouraging other people to breach their contract and I am 

n supposed to be paying them 3 percent on $300,000 twice, 
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which is net SO percent of that, $10,000 that I am paying 

them for the privilege of costing me a great deal of money, 

I think that my client properly can take that into account 

in deciding how to deal with somebody who is going around 

urging people to break their own contract. 

THE COURT: Objection sustained. 

MR. HARRISON: Thank you, Your Honor. 

I would like to have this document marked as 

the next defendant's exhibit. 

(The document referred to above 
was marked Defendant's Exhibit 
No. 7 for identification.) 

BY MR. HARRISON: 

Q. I ask you if you recognize that. 

MR. AUNON: We stipulate the authenticity. 

BY MR. HARRISON: 

Q. Do you recognize this document? 

A. My husband filled it out. I don' t have a 

signature on it. It is a confidential customer estimate. 

Q. As a realtor, you know what it is filled out 

20 for~ 

21 MR. AUNON: . Is. it a copy she has? 

22 

23 

MR. HARRISON: That is a copy of this. 

MR. AUNON: She has just stated she has no 
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1 signature on it. 

2 MR. HARRISON: Her signature. 

3 THE WITNESS: My signature is not on it and I 

4 don't know when it was filled out. 

s BY MR. HARRISON: 

6 Q. Do you recognize what it is for? 

7 A. Tell me what it is for, please. 

8 Q. You don't know what it is for? 

9 A. Out of context, I don't know. 

10 This says Carl Bernstein and Associates, and 

11 I don't know when it was filled out. 

12 Q. Do you ever collect confidential customer 

13 information to qualify a buyer for a --

14 A. Remember, I am part time, sir, and have been 

IS since '82. 

16 I have a full-time job, and I am a part time 

17 agent. 

18 So I have not been involved in transactions 

19 as we discussed quring the deposition in any manner where I 

~ was controlling -- I have not been involved in that many 

21 transactions in the last five years that I can answer 

22 exactly what is done today. 

n I work with a partner on that, and she 
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follows the leads. 

Q. You have no doubt that that information is 

correct and was given to Mr. Bernstein; is that right? 

A. I don't know. I really don't. 

MR. HARRISON: No further questions for this 

witness, Your Honor. 

(The witness was excused.) 

MR. HARRISON: Your Honor, that concludes the 

defendant's case. 

THE COURT: Do you have any rebuttal? 

MR. AUNON: No, Your Honor. 

THE COURT: This was offered. Is there any 

objection to No. 7. This was the confidential customer 

Honor. 

MR. HARRISON They stipulated to it, Your 

MR. AUNON: No objection. 

THE COURT: 7 is admitted. 

THE COURT: 

(The document previously marked 
Defendant's Exhibit No. 7 
for identification was received 
into evidence.) 

I am interested in what 

authorities you are relying on. I want to read them. 

MR. HARRISON: Your Honor, ·what I would 

suggest at this time would be if we conclude at this time 
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1 and we brief it. 

2 And the reason I say that is I have a drift 

3 obviously not where the Court is going but what the Court 

4 is interested in. 

s THE COURT: The~e is no secret of it. 

6 There is no question that the literal terms 

7 of the listing were not ~omplied with. 

8 MR. HARRISON: Yes, sir. 

9 I think the problem that I see is that if we 

·to do it lightly, and I am not suggesting anybody is thinking 

11 about that, these people even if they win, that may be the 

12 worst thing that ever happens to them because if it is ever 

13 reversed as a matter of fact, it will be if it is ever 

14 reversed because at that time, two years from now the 

IS damages will be in the hundreds of thousands of dollars and 

16 they will be bankrupt if it is reversed. 

17 MR. AUNON: I think that is a threat to my 

18 clients, Your Honor . 

19 . MR. HARRISON: It is not a threat, Your 

20 Honor, it is a statement. 

21 I am not trying to be threatening, but the 

22 point I am raising is -- what I would suggest is that we 

23 brief it, come back on Friday. 
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I can argue it in fifteen minutes after I 

2 have briefed it. It may take me an hour right now. 

3 MR •. AUNON: I think it will take more than 

4 half an hour for me to argue. Knowing my brother John 

s here, it will take more than half an hour for him to say 

6 his piece. 

7 THE COURT: Why don't we do this? If it is 

8 agreeable with you, I would like it briefed because I want 

9 to read the cases you are relying on. 

10 I don' t make any pre tense that I think I am 

11 infallible by any means, and I would prefer to have read 

12 the law that you rely on before I make any decisions. I 

13 would like to have it briefed. 

14 You tell me how long you are going to need 

IS for that, and then we will arrange -- if you need more than 

16 thirty minutes on a Friday, how long do you think that you 

17 would need? 

18 You may not be able to tell me that. I don't 

19 know. 

20 MR. AUNON: I don't know right now, Your 

21 Honor, but definitely knowing John it is·~oing to take more 

22 than ha 1 f an hour . 

23 THE COURT: I am saying would it take an hour 
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1 for both of you? 

2 MR. AUNON: Let's say an hour for me. 

3 THE COURT: An hour for you? 

4 MR. AUNON: Maybe forty-five minutes. Well, 

s after we have a brief, it may not take that long, maybe an 

6 hour for both of us, Your Honor. 

7 THE COURT: I am sugge~ting to you thirty 

8 minutes apiece after you brief it. 

9 MR. HARRISON: Fine. 

10 MR. AUNON: Fine. 

11 THE COURT: And to .schedule it from a quarter 

12 of nine to a quarter of· ten some morning without any 

13 difficulty? 

14 MR. HARRISON: That will be fine, Your Honor. 

IS If he wants to brief in two weeks and me 

16 reply in two weeks after that. 

17 MR. AUNON: Two weeks is fine, Your Honor. 

18 MR. HARRISON: Is that all right? 

19 THE COURT: Sure. 

20 MR. HARRISON: Thank you, Your Honor. 

21 MR. AUNON: . Your Honor, yo~ will hear the 

22 motion, the final argument? 

23 

247 

THE COURT: Unless I drop dead. 
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(Whereupon, at approximately 3:30 o'clock p.m., the 

2 hearing in this matter was concluded.) 

3 

4 CERTIFICATE OF COURT REPORTER 

s I, ANITA B. GLOVER, a Certified Verbatim Court 

6 Reporter, do hereby certify that I took the notes of the 

7 foregoing hearing by Stenomask and reduced the same to 

8 typewriting; that the foregoing is a true record of said 

9 hearing to the best of my knowledge and ability; that I am 

10 neither related to nor employed by any attorney or counsel 

11 employed by the parties thereto; nor. financially or 

12 otherwise interested in the action.· 

13 ~A~ 
14 ANITA B. GLOVER, CVR-CM 

Court Reporter 
IS 
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21 

22 

23 
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SALE OF EXISTING RESIDENCE ADDENDUM 
.k-. ~ ... -~ 

Within ~~ (9~) calendar days from the date S 'I~ 
CJY, t, \J)Ief all del1ver to Selier a co.py of a written contract by and 
between Buyer and a third party, for the sale and purchase of Buyer's 
present residence known as 8 ,,, r:~ ffu~ a:gy v~ '2, J ., cz 
("Buyer's Residence"), and In conneciiOnerewlt, Buyer sha; 

(a) 

(b) 

(c) 

Immediately commence to use diligent and good faith efforts to sell 
Buyer's Residence; 
Immediately list the Buyer's Residence with a reputable real estate 
broker In the vicinity In which the Buyer's Residence Is located, 
which broker shall be a member of the "Multiple Listing Service," 
and Buyer shall produce satisfactory evidence of such listing .to 
Seller within fifteen (15) days) ~ :J:k.a.. ~ ll/-~~., 
Make diligent, good faith and prompt efforts to enter Into a 
cont~act for the sale of Buyer's Residence. 

ln the event Ouyer falls · t? secure a wr.ltten contract for the sale of 
Buyer's Residence, through no fault of Buyer, within the period above 
specl fied, Buyer mny terminate this Contract I provided Buyer g lves written 
notice thereof to Seller, within the period ~bove specified, accompanied by a 
copy of Buyer's listing contract and the affidavit of the broker thereunder 
that such efforts were unsuccessful. In the event this contract as set forth 
above shall conclusively be deemed waived. by Buyer, but Seller shall 
thereafter have the right to terminate this Contract at any time prior to 
receipt by Seller of evidence satisfactory to Seller that Buyer Is able to sell 
Buyer's Residence on or prior to closing hereunder. 

In the event that Seller obtains a contract ·offer on the Property which Is 
the subject of this Contract 1 said offer not being conditioned upon the sale of 
an existing property, then Seller shall so notify the Buyer hereunder and 
Buyer shall have the right to remove the condition stated hereon and proceed 
with the purchase. If Buyer Is unwilling or unable to proceed within V 
hours of notice from Seller, then Seller may, at Its option, terminate this 
Agreement and return Buyer's deposit hereunder. 

In the event Buyer ~falls to secure a written contra~t for the sale. of 
Ouyc1·'::; r~l:sidenc~, by r:::\."·SOit t:>f Ot.•y~r't acts o:· · frtl!urc tt:· :;-~t. nr' n'')'~r, f~lls 
to -d~llv~c-~ a copy of. the sales contract so obtained ... ~.C a copy -of the listlng 
contract to Seller wtthln the time per-Jod above spcclfied, 6uyer shall be 
deeniecf In default of this Contract, and the provisions of contract shall 
govern. 

anager 

(!z~ I I I 5 6'" 6 
Da e 

Seller: ----------------------
By: {Seal) 

--------------------------

•. ·.· .... 
•• .t , 

·:: ., .. : 
.I 
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DlJII 
liilfjijt1§1Mid@§d 

NEW HOME SALES AGREEMENT ~ --
Virginia 

THISAGREEMENT,mtdethle_L_deyof /11.1& eH 19-t'-bytndbetwoon f.cL j..OWR'l /Jj&rrN III. 
81£11~.; :fr:u~~ '" ... '"'"" ··-.............. , ... 

(horolnetter known 11 tht aollor) end 
Builders Marketing INC. (horolneftor known u tho AG~C~nt). 

WITNESSETH: Thtt for and In coneidoredon c:f tho tum of F"t C£ 77~ u r "''Y D Dollar• 

t• .$'"4J11 ~, by (cash~. or note duo - '. tho roeol~t of which It hereby tcknowlod;ed, tht Purchuor 
t;rt .. to buy, end the Soller e;re1110 aelltll of thlt etrteln piece, parcel or lot of lend end Improvement• thttton dotcrlbod 11 folio~. to wit: 

All of Lot !/ Block -see11on - '1/..ttw.cw F~ Subdivision, F~ 
CCilnty, State of VIrginia, t09othor with a houee ;tnorelly known •• the )it..' - 4: .A, 1 ~ • ;w: GiL 
Model. known by atteotlddrotlll , tp -C f'ce & T& E e!' .L tt IYD • a 4 A. L £ KttiYP (Cut 

1'.. 1 

, • PURCHASE PRICE. Tho pureha .. prlet peyablo for tho Property It the tum of 'T"V a Hu q n <( t C> fVJ "'F7 y- s ; >< 
-,:#o•l s A:a'b r::, yc Hun 0 < < 0 lift G J.J-7 t Doll art '"" ''I a n.r, which •• payable .. follows: 

(aJ I· .c-crzz-e, beln; en earnest money dapoait. tho rocaipt of which Is hotoby tcknowlodged by Soller; and, 

(b) • I~ ropreeontlng tho proceodt of a loan to be made to Purchaser by tho mortgage lender: end 

(e) • '1' S" 1t4 being the balance c:f tho purchase prlco, poyable by Purchaser by eenlfiod or ctahler'a check at &anlement u 
hereinafter provided. C. tJ /Y r"'· ~ 0 f ~ . 
2. MORTGAGE lOAN. 111 Purchulf, 11 IU _, eapenee.ltlo neqolllle. procure tnd place tlotn commllmtntatcUr.cl by 1 First Ot.cl ol Trust on 1111 toov" tnel 

loC In tlluum of 0 N cf H u 0 Dcf t:t' C) --rtfi '4 $ d=fY7> Dona" (t I 'ITI .ttsa f." betrinolnttrtiUIIntrate ol 

_l.D__"A lllf tnnum. 01 "lfll puvtillnv rete ttlllttlmt of ttnlemtntlllttundtr. l'urc:l\lllf tlltll matt dlligtr,t.trutlllultnd oroo- apphcatlon tlltrtfor wotllon ltwel Sl 
~from tht d"t of nociliuUon by tilt Stlltr, wttn au ell It nell no agencltt or lnetnutlont •• 111111 be Cl"•vnattd ot apprcrttcl by 1111 Stlltr, tile orocMCit ol wnicl't '"" T '"'' 
'"" .,, to be •ool•ed ,_.,ct paYiftCftl of tl\t tloreuld ourclla" price. 

!Ill II it tapt .. tly lqtMCitlltlin tl\1 ntnllllt Pvrclllltt it vntOit to OOIIon tilt Fittl Ttloll lotn rtltrrtd IO 1110¥9 from lilt ltn4i"9 IQIM'F 01' illtiiiUIIOII ntm.cl or 
appro.ed by Stlltr, or it 1 lotn 11 commln.cl by tucl\ ltndlnv agency 01 lnllituloon Out lilt ~ndcr sracll ll'lcrulllr rtlvtt 10 centum'"'" lilt locn by ruSGn of 
non·pcrformanct olany condition• of tvcll commitment within tilt perood oltimt prucritltd lOt tiiCII petf01rnanceundtr tilt pr~llont oltftt commitment. 01 iiMICI La~• 
rtlv1111o contummllt and make 1111 loan I« tny otlltr ruton titlltr lltlort or tiler commllmtntll luued, lilt Seller 111111 llt¥9 tilt right 11 Ill option to ctncal 1nc1 
lerm•""""'' agreement and refund to lilt Purcllutr the dtpoeit htrtinbtlott manlioned: or, tllllt Saller't ODIIon, 1111 Purclltltr thtlll'levt lilt privi119 t of oOtaononvt"• 
Flrll Tnlltloan fromotlltr tourcu,lf tlltltndi"O eoancy or lnttllutoon named or eoorovtd lly Sail" relututomlke lucll locn.ln no avtnt 111111 Stlltr IItva tny Ollltgatoons 
OlliaOillli .. to Pure lin• on account of 1111 Undtr't relvulto "'§;.::."loan, for ,,., ruton wl'ltltotvtr, othtt tl'ltn tile ollliQtlion ol rttundinoto Purcnaatr 1111 4woo••• 

mtdUrlllm. ~,:h ~ "r-b ~·S' ~-- • .,.... ~ ,.,.,_ dl '«.- ~ .:.,.( ~ 4-n- • ..-..J-, 

3, THE DWELLING, tal Stlltt 1\n "'"'"or will ,;tet.voon '"' alld lot e J.. E E' - ,;z. Model ow.lllno evoctentitlly in accOtdanca 

with plent end IOICIIIUIIOnt, 100111'111 will\ tmtndmtnla !htriiO, on lilt wilh lilt Counry of IIIII "Pienl"l. Stlltl lhlll hiYIIftt IIQhiiO. 
lubllitute mlltrialt, fiacvrn, eQuipment end applitncn of eullntnt11lly eQvtl qu1hry 11 ti'IOII aptcalltclln tilt Pltnt. Stlltr lunlltt """'" tht IIQhtlllut '"'" not De 
otiiiQttadl to mile cnenott In conllructlon 11 may be reQvlr.cltrom time to t•m• trr Pvrchutl'l 17'01'10101 ltndtr, 1111 Ft<ltfll Hovaln9 Admin•tlnuon. '"'' Vc11nna 
A4mlnltcrttlon, 01 any on"' gowtrnmtnlll tiAIIorlry llavtno jurildoaion 01111 tilt Propcny, or 11 mty be oth'.Mill rtQvit.cl trr mttcrtal tnoftl9tl. -• ll~agaa Of 
ttne::,•n::,~~~ thall compltte con11rvcclon oltht ctwelllng on or tMtfort Ko Y e"M B 1;-ll [I !'It "Comoteuon Ottt"}; DtO'<Ii4tCI. h-ver, tl'lllol S.ner sn•ll De 
daltye4ttanrtit:ltln ll'le proottu ol contt;ualon trr Acll ol Oocl.l~OOI d••puiU, Stltar"tlnallohry co ollttlnrnttarlcl and/or leiiOr, incltm.tnt w .. tlltr, aneltnyo•"•' ca .. sn 
09yond lhtrnaontllle orptlc:tiCII control of Salltr,tllen the ComDittion Ottt '"'"De lllllldtd for a number of diYtfCiu&ltotht ptrlo4 olany luCI'I dtlay. Seller u~n•-.• 
and tQrtllto como lett COflatrvc:tlon ot tilt ctw.lllno whhln, period of ontlll yell '"" '"' dllt of'"'' Contract, nocwicl'latanding '"' lonott peno4 ...noch may otn,,...., ... oe 
ptowidld lor vndlt tnla egrMmtnL 

lei Pvrc:ntacr lhall htvttht riglltto ttiK'I tht ctwalllno·a dtcOtllift9 cotott from emono color llmPIIIIO be provo4e4 trr Seller in eccoreltnct will'l tilt polocy •oot•nD•• 
lllcrtto ptttcrltltct trr Selltt.ln the t¥9nt tile PurChlltt 111111 tatl to eaarcoatlht atiel right ollllcctoon within ten 1101 dtyl cfttt rtciiDI ol nociet I rom Seller, lhtn Scnar a hall 

"'"''"'tight to decor lit tile lntttiOI of 11'11 ctwtllino 11 Selltt """ dllll'"'"' 
ldl No alt1111iont. changu or tdclltlona ahtll be mtdaln tilt con•uuc:toon of tht ctwtlhn9 r~or thlll any '"''' wor• Ill pttlorm.cl Of""'"''''' IOCI.cl trr Stllar ""''" 

IPCIIOWCd by a duly tutllorlrtd aoant of Seller In WfltlnG and p1yman111 meda lor aucft cllcnQtl 111111 tirnt requuttd by Pvrcftattt. lc it vndtntoo4 11111 Pure""" •• 
purc:l\&llno I compllledctwtlllftQ, 1"<111111 Stilt« II notiCIIIIO 11 I COnlrtCior IOf Purelllltr In 11'14 conllriiCIIOft ol!h4 0...111119 and IIIII Pvte"lltt II'IIIIICQIIIII no toqnt. to Cit 
01 inltrlllln 1111 dwllllno 11tctPI 1111 rlvht end OOhQIIIon to pvrcllatttllt eamtln accordtnct wlll'lthtllfml of tllil Contract upon Ill com pillion. !Qullalllt dtlt lftall "'"''" 
ftlt.clln Saller 1111111 ctellnfot of d11ct. 

4, TH~ SETTlEMENT, Ill Stllltmtnt 111111 occvr 11 tuch Umt 11 Otto;ntttd by tilt Stlltr trr nouce to tilt 'urcl'ltttr tlllltl'lt ctwelllno it ttt<fY lor OCCulllftC'f. 

,.,hid\ tllall lit avlcttnced by till llluanct ol 1 temporary Of ptrtfltntnt lluodanlitl Utt P,;rmot Ill' lilt Covnly of f(A II< FE; :X On Stltltment dlle. 
Pvrclluar 11'1111 pty 10 Stlltr by ctrtlli.cl or uehltt't Cl'ltck ""unpaid Olltnct ollht purchllt proca provided lor In Section I lltrein and all otllar suml DIYIDitto Soll•r 
lltftinundtr, anct Stlltr '"'" dtllvtt 10 'urc:l\1111 • Gtntrll w.,,,.., o .. ct. duly UtC:UIM trr s ...... CO""'''"II 10 Purchlltl tolleto ,,, Pr091t1Y ~· 

1111 Settllmtnt 1fttllllt "''d 11 ,,, oH•cn of ~r.tJ.Jrl:-1- oJ. 4 ~ e If Oeposot wn11 uid onice ol u•e cull"'''"'"' u 
alottll•cl. 1111 dltd ol con,.y•nct and tuc:l\ otfttr ptt:llll u "' rtQuorad trr thetatml oltll•t Contrtct tllall tit oumad and conatrvad 11 • good and tvlficotntttndtr • 
performenca oltlltttrma l'ltreol. THE PURCHASER HAS THE RIGHT TO SELEC:T TME S{TTLEMEHT AnORHEY OR nnE COMPAHY FOR Smi.EMEPtT. 

5. AGENT. 1•1 SellttllerebynCQ9nl111 1:6 7t! CoJ..lli.JE'Ll B,g.Ng (fte~ A.LE;X 0J 'KfU.IA<A: L t!'/1 
11 1111 AQanlltl rttoontiblt tor tllia tran .. c:tlon, tnd 1111 Stlllf a;rett 10 04T uoel A'ilenl(tll 11111 commiulon 11 ltllltmtnt 11 follows: __.A-~""'"'D"-------

8 c, 'L 1> e=JC 1 11 J.,<& cr e a G =pvc a y s:e PA-t? A= a e 56 e=e n1 H?YZ: ..... ,. 

The Purt:haur ar:lcnowl•dge• th•t h• h•• ,.,d •nd und,Jtlndl th• term• •nd condition a ••t forth In P•r•gr•phl r thr~; • 
hereof, on thel•c:4• :!'_"". olfhll tomo, ••d thor •• ••• S~l" "'!••M.•rt?'m' • .,,.,,~ .r~ ·· 
DATE: ~____Lt_f_{p - fK~M ~4<7::1 a-6'?'_ 

I ..,.. ,:z, 9/J a 1/)/.:1 73 

DAT!:!iut(/(~ {fft 1/·t'f. 17 
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fJurcftater 1Qnowled911 IM IQttH trllt l'le UMIUIIMI trilL wf\111 IPII AQiftt lftly fla .. tdvlted al'ld COI"'Iult~d Wllft lrll Siller,"' ltlftltiCII II'ICIItl COIIIII~ 
fftil'lf tl\l dltiQft, COitltiVCtiOft IM de.tiOOiftll'l' of 11'11 lloull, lftl AQiftl dOlt 1'101 ICCIOI, ftOf Wtll ,llrCPIIUt llltlftOI Ul lfty lftll'lftlf tO lfllrOIII'II Atlllt Wtlfl, lily 

•ty 01 tiiOOftlllltllty Wflllloenf tOI Ill~ cllliftl, ot 1111 IOftllructiOft tnd/OP-O..,tiOOifttllt of tfll lloull, 01 '"" dtfcullt Ill CllrlotlftlftCI Dy tfll lllllt, 1111 ltCfiiiiCII .lot.,,. contreciot. • ' '. \ .• .~ ~ · # • 1. 
!ct 'u"""· 'urcfttur '"09"''" tlllt lfiiAttnt rtctl••• til il'llorlftlliol'l "10 Ototltlllt dtllvef\' d1111 lrom 1111 Sllltt ll'ldtflllln tftit reqerdtfltAOiftt 11 "'"'"' Kh~ 

'' 1 conduit ol iniOfmeuon and I'IOt '" '"" tltrMCt 11 '"' Aotnt of'"' Seller. Tl'le Aoent '"'II not 111 rttOOftttlllttft eny "''"IWr"'ttioe,er.to ,VIC:ttlter tot fll•turt., ,,. , 0,.,,., 
of trlt Sellt' to meet IIIOjiCiecl dtll'fery detN. It llltftO IOtlecl '"" ,utcfllltt lfltll 10011 IOitly 10 tflt ,Stlltr "' ""' tttttd. 

e. RISK OF LOSS, ScUtt"'""'""" tit• of lo11 ot dlmtot to llld Dtooerry II\' lltt or otfltt '""'"" untiltflt dtte of ~tnltmtftt vncser '"'' AQtttmtnt. 

7 • TITLE. The ''OIM"Y tfltll be told free ef tncumtiri""· ••c.ot u tforutld.'fhlt '11 ""''"'"" •••o lit good of record ti'ICI fully lntuttDia Dy ttitle intutanct c0111oeny 
It llgullt llltl, IUOIICI.I'IOWI'flf,IO C0¥11'111\ta, lllllfttntt, lltftll•of•..,IY, COftOttiOftl ll'ld tlllltCIIOftl ot riCotd tnlltiiC" IIIIIICIIOM 11 Ill t~ftCIIIY 111 lon" flllttl'l 

tnd tny 011111 '"'"''"" wfltCfl may tit Ollltnrtd Dy en lfttptctloft 01 cnt ''OOIIIY. OtfltiWill. 1111 dtOOittiiiO Ill 11111rfttd end Ulil AQtttmtnt dtCitrld llulltnii•O•G 111n~ 
0011011 Of lfll ,utel\1111, llftllll lfll del tell Itt of IIICfl CfltrtCIII tntttll~y mty lit rtmtchtd lly Seller, lltl tttCII 10 do 10. fflt Stlltt tnd ill AQiftt Ill ftiiiCiy uorlllly 
tllllltd from alllitll.lity.lor lllml~l by tiiiOft Of tny dtltct 1ft tfllllllt.lft CUIItqll IIIDI art I'IICIIIII'f 10 ptrftct 1111 lltll, IIICfl ICIIOI'I, if Stlllt tiiCttiO U(ldll11ll Umt. 
mutt 011111111 oro~t~VCiy D't'Aftd It lftt 5tlltr't 1•1111'111, wf\111110011 1111 IIMt ftlttoft IDICifttd lor lull Utlltment lly lflt ,lltCftlllt -II M ttn.ftGIG for 1111 ot1•04 I'IICIIUI"f lor 

IIICfl tctlon,bvt ftoi id't•cftt 1 2 tdd•tiontl mottt"t fht ortm•tll '" eotcf t11ll1tct 10 ttltmtntt.lf '""· Ctlllld or to be crtttld, DIIOf to or after lttlltmtftt '" ltwor ol ~""'" 
CO"''IIftlll, muftteiotltulflottlllt, or Qlllll•fO'fltftlfttftlll fvtPiort\111 lot tft' ll'lllllltltOII Of lltlhl ... 01 11"111191111 11\4/ot ldcStiiOI'III COYII'IIftll, rtllltCIIOftl Of 1111"'1"11 

"""''""''"De olecld on record""'"' Stlltt 11111 •••cuuon lltttol lot'"' Otnel•t of 1111 ''OIMfly tiiG/Or 1111 community of wPitell it it t lltn. ntit Agreemen1 sntn Dt 
lll~cSMIIt 1Ctlft1111Cfl lllllfttl'lt~, IIQMt•of•wtY, Cltnftlllll, ttcl ' ' , . ' ' \ I : ' \ , \ 1 ' , • , • · . 

·-a. SE'rrLEMENT'COSTS. ' Ills eouad """"• oottt and''" lne•dent to""''"''"' '"'" Dt ,,,cs " lotlow.lul'llttt eotctfild 011'tt"WtM ,., .. ,., · • .. J • 

·•ttl ~11111. ~~~et.ln~urtnet tnd iftt~att Of"'ea .. ~I"V t~um~tttce't. II,,,; trtl Olltrtttno C,.erou '"co 1M tdtutttd to tPit dtll of tttntitt. lt•e1. ''"" &lant~•u•c••• 
IIIlO lit ldJIIICid I«Ot~lngto etnifiCIII of lUll, UCtpt Cflll llltlltntniiiOt llfiOrOvtmtnll COmpltlld llftOf 10 11'11 dill flet.Of, wfltlfllf llttllmtftl tf'lftiOt IIU bUt\ 
lntH Of I'IOt, afltii!M-ptocll)y ~llltr, oi .111-II'ICI mtd'e therefore t1 tfle timt of l'rtntle.. ' • • •' " ·, . • '• · 't i ' ' · ~ ' . . ~ . . 
• 

1 
lbl Tht 'urcflttt; aor~tt ro PlY lhtlollowtno Cotllit t~ttltmenr "'"''""'on ol.liftt. tlllltlt~NUrtnc:a ,;,.,..,llmt. all mott9191 '"'""·nee Ottmtvms. '' eny, """ 

IU"'IY Itt, lOIII ClfiCMnlfttfttl, tnd lftY Other ltll UWUtd lly ltftdll, IIIII lftiUIII'ICt CllftCIII, CIOitftQ tftd ltllltmtnl lett. ftltll'f ftll, COftYIYiftCIIIO lttt, PrtO<Irtlton Of 
0111111. COIIftiY tnd llllttrtntltr lUll, Ill rtCOfdtftt C"llfii,II'ICIUdlftQifiOitlor 'urC"III Monty ltCIU, II '"!• PII01fllion ohtlolll '":' 1101'1 tnd ll'llur lft,CI IIIII t•l IICtOwl 

let The Stlltt tQtttt 10 lilY'"' followi"f 10111 11 tlltltmtnt: "''''" lor Clrtotret•on olllted lftd Vttt•~"~•• Stitt Ortnlot'l Tu. If tiiOI•CtD•• 

fl, OCCUPANCY. ltl Occ11otnc., fltrtvndtt lfltllllt o•vtn to Purcfluer '"'"'"''"'' tfltr 11n1enttnt Howewtr. tl. 111111 Stlltt'l cS••cttttott, lflt '"IC""" '"'" 
eccepa~uptncy of ht 'omotttect ctwelhflg 111101 to Olt c_.,._,c, of such llntlln lt1 '"""'"o '"' Pvrc"'"'· '"' '"""''" tfttllaaMutt '"' $11111 • SIII'ICIItCI Occvotnc., 
AQrH.;.tnt tnd lfltll contti'lue 101M IUOIICt to tflt ,·.,~ll'ler~ot 11 11 Pjrcl\tur dcd no1 OCCIIOY 1ucfl ~lltt'IO uftll. . 

I til Notwttflttandtl'lfl"t ltvrchlltr't "'"' ol OCCIIOt,;;., ~. tforheid. '"' Stilet sn•n"'••• '"c rioflt 10 en1~r upon orootnv of tfl'i-PIItCfltitt ,;.,,. ,;"'' '"" aetn~,...)l, 
lor'"' ovtOOtt of mtllino ,.,.,,., c11111911 to ella lot tftCIImprcwtmet~tt lhllton, t1'1Ciu4•no gttcS•"t '"'1'19" end'"' remove! of 11111. •• "'"De reou11 eca.,., Sener s ''" 
"lltl, Of lilY mocfilicttion IIIIIIIQ, ot I"Y Chlllftl WftiCI'I lftty 1M IIQUIIId II I CondlttOft ol $tllat't 1111111 Dy IPOitUOit "'flfftlftlftltt IUIPIOftUII ltom lftY tnt~ 111 

tuCicloYitioft or till pltn t10n01 ot 01fltt ttct-t. l ' • · "• 

1 0. UNSOLD UNITS. UntilluCfl lilftl .. til of'"' dwlllinguntlltn Stile··· IUI:I41VOIIOII ere lold.lflt s.u., ... ,... .. ""''""omt:i IUCfl "" ot III'ISOIIIdwtlltt\0 
III'ICII, till commoft tltlfttl\11. IIIIIIIM 11'11 mcin lftltii\CI oltht DIOfiCI. II Ill ftiCIIIII\' lor tiS IIIII tnd COI'ICIIIICIIOft DIQVrtm. Pvtellllll rtCOQfttCII II'ICitcanowttCIOII 
lhl UftCIIrtllndtl\glflll 1ft Ofdll 10 ICCOiftpht1'15tllll'l COftlltUCitOft aroqrtlft, ltUClt, COftlltiiCIIOft IQvtOiftlftllftd CIIIIOftfttltnd n~ill lnd 011''111 inCOftvtl\tlftCII llttncltnt 
11111110 lftly tit 01111111. ,IIICIIIIII cgr111 1'10110 CIOIItUCt ot ilftpecll lilY IUCII COftiiiiiCIIOft or IIIII ICIIVOIIII 

11 . Access. The 'urCPIIII~ "''" ";,. ,...,. icctt. or '"'"'to'"' ~lhiiO un•t or,,~ ;., .. ,IIC11~ft .... cSvril'l9 COIIt;rllcttOft. ,.o, "''" "' 1101~ • .,:, of fltUIOUIII•OI'II tl'l 
or aoout '"' CIWelllno vntt or'"' construction 1111 .,,..,to'"' ltlllllntl'll oltflll Attttmtl'll tn4 ae1tv11y -1 DOflllltOI'IIO lftl ,11tel'ltttt lltreui'ICitr. ,.,.., ••••••ion all"•• 
CI'OYIIIOn mty, II t"t tlt~IOI\Of IPie 5tlllt, M COftttdtttlll lfttllfltll»tttCII of lfltl Aorttmtnl ll'ld, "' lddtltOft 10 lftY Otfltrremtdlll IYIIIIDIIIO Stlltt, 511111 lftly diCIIII 
IIIII Agratmlftl YOtd lftcS, 11'1 IIICII tvllll, lfty llftO\fftlllt•IIIOWIId IJ'It eturciiUI DIICI m•y Ill tllltft·~ l)y Stlllf II hatd llld hQUtdllld dtmegtt. 

12. TREES AND lOCATION. ThiiOCttton. trtt, lt'ld ;rouftd tltvtttOII ot tflt bu•ld•ng on lfltlol. tiiYIIton ol CIWtlhi'IO ullit, end IPII rt•trt•no ol 1111 "''" ·' 
fttCIUify, 10 COftlorm IO 11'11 t••stt.n9101 COI'IIOIIrt, tre tO be dttlllftiftM i)y lilt Stlltl II til 1011 dtiCrtlton 511111 tfllll rtmovt tucn IIIII from 11'11 lot 1111 lnly d .. ,.. 
ftiCIIIIty ll'ld tl lfltll not Ill fltDOnttl»ltlof lny dtmtQIIO 01 dtttruct•OII ol rtma;nt~flttl\ dvr!l'lfll\1 ptOCIII ol COI'IIIIIICUOn 511111 11'1111 De tiSDOftiiDII Oftfy lor treet 

pltnll4 by"'"'· Stlitt't OOhQIIIOftiiO IIPIICI IIIII. tlltiii»Otry tftd othll llndtcco•no, 11 wtll 11 til of Stllll · 1 otftll 110111 tnd warr tnty OOitQIItOIII, 111111 De hmoiiG tot ely 10 

lfll wttflftltlt Itt lo11h In lfll Bulldtt"l l.im•lld Wttttnty mtnltOI'Iect In peraorepfl II • Otlow 

13. MODELS AND OISPLA YS. l'llt htttby tQtltd Ifill tlll~arnlllltl end IOCIUfllftll'll llfQ9111Y, IIIICtll llouaellol4 IDOhlftCII. furfttlfiii'IOI. ~C•tlloolvru 
ICIICttl CIIOIIint IIIII IIOot till, ICIICtll lftlttot'- "'IIIOID''· window diC01111"9 Ultlll'ltftll. IDtCIIIItltl. S~uDQtry,Jti'ICIICIOtft9, IOICIII dtclll It'd 1111!'1· Clflltn roomt. 
IOICtll hrtgltCII tnd CK"If ltiiUfll tnd IICIIIIIOI'IIt ltCtlrlitl t.ahtDtlld in!!:' modi I un•tt II'ICI mOGtl lilt Ill lor toftttlcuon OUICIOIII only lftd Ill not tnCIIIG•CI tl'l 1"1 

putCftlll DftCI, 11111111 OIPII,.,.,II taDflllly DfO\'Idld fltrttn. '• l . 

1 4, WI A A ANTlE S, 'llrcflttll htt1Dv.,,,. .. ,,., end 111 ""'"'""' "'"" o•ov•dtd 11v Secuon 55· 70. t ollllt Coc:le ol Vtrf'"''· Unten epecllttG Olflttwtll "'"'" '" 
wtlltftltll 01ftll lfttn lftOtl .. Orttlly OIOOftdtd lntftl llltld.r't '-llfttlldWertlt\1'1' Ill "trtlly .. CIIICIICI Pvrchlllt hit Dllft tlfOrCitG lftl OOOOrllolfttlyiO ttwotwl"t& wtttl"ho 

11uor 10 , .. cuuon of"''' At'""''"'· tl'ld tqrlttto ecceoltfl•t wtlftnty 111111 eo•• ••"'"'" bt•no o•••n ov '"' 5tlltt 10 11'11 Purcn.uer. Pvtcfllltt end StUll '"'11 •ntaoct 
'"' 1'101111 end lot tltlott ltllltmtnttnd ftOIIIn '"' P•e·Sttlltmtnlll'ltDICiton Aeoorl '"" '"CO""D'"' -• or CllllfiCit Tfltrttlllr, 'urcfllllf tOttlllllll 5•11•' '"'

11 
" 01 ~ 

lttOitlor '"" Dlltftltncomolllt we•• 01 dlltctt not soec•ltctlly no1td '" tt•d P•t·Stutement '"'"'~•on Reo~rt. 111'11111 olfttr-11 IQICthcelly CIIOWtCIId '" '"' lvtlllt• ' 

L•mnH Wtrrtnly. 111e lv11fttr tOrttd '"" tllttt tlltiiiM 1'10 wilftfloldtftO ol Seh~r·a l11nc:l1 ll"letUtment tor eny avcPI '""'' 

THI SELLER MAAU NO OTHER WAI\RAHTIES. EXPRESSED OR IM,I.IID. OA IMPI.IED BY STATUTE. TO THE PUACHASIIt 

1 6, 0 EF AU L T BY EITHER PARTY, 111 In tl'lt ennll,.lltl'llt COI'IIrtctle not Olllormtd t1y Purchlltlln eccorc:tence ""''" nutrmt tftd oro.••••"•· '"'' Con111ct 

tt'll\' 1M ttrminttld Dy Stilet 1nd 11oon tucfl eermlnatioft Stlltt '"'" "'"'' '"' r•;flt to ""'" ell tmo11n11 ot•d IIY Purcr11ur fltttiii'ICitr •• hQv•dtt•d t~emeoes. 11 
•• 

ecllnowltdQICIII'Id aottad Dy Stilet tnd 'urcn11er tfllll"' tfOtttlld liquidtttd dtmt;ll '" ftota Olfttlty, but ttDrtlll'll tctual Clemt;llwnu:fl Stlltt wdltullttl'l 110011 any 

Cltflull Dy PutC,.IIII. wflich delfttOII will Ill llllltllftlitl tlut lrt not CllltOit Of DIICIII dttlllftii'IIIIOft. 

fbi In'"'.,,,. 11111 '"ie Contr•ct•e 1\ot perlormtll by Stlltr ,, tccort~ence wtlfl '"'""''enG orow•ttOftt, Selltt Detnt '" Cleftull and PutCI'IIItt no11111n~ tn Otllv1
1 

fltttuftdtt. Purcfluttmey 11 '"'cllttlf'l tole tl\d uclullve ttmtdyfttttundtr. ttrmtntlllfttl COI'Itrtcl tly v•v•nt prompt w111teft nottCII,.IttOIIo StUll, ttld Selltr. uGO" 
receiot of'"'" nolict ,,..,,;,.,,_,,,.,.,,,.. 10 p11rcftutt 111111m 11, 1, 11oloreot•d IIY ~urclltnr 10 Seller llereundtt, avcfl sum• O••no tOIItd 1100, 11 hq11•dttH G1mevn u 
1 1111111 of Salltr't e~~itull oecau11 of'"' clilficulty end llftCtllltnly ot ttctl1ttn•no tC111tl Cltmeon. Ho otfttr dtmeoll. ''9"11 or""'"'"'""'"""" or not Purcftntt '"'" 
tltciiO tarmtnlll tflil ConttiCII aPiall tft tny Clll 01 COIIICitllll, tnfotCitDII 01 IVttiiDll 10 ftvrCIIIItl, tnG 'utCftllll 10111110 ICCICII 111<1 ttU llocl Clift DtYmtnt II 

,UICfllllr'IIOIII d11111911 II'ICI tlhtl J'•raundtt in IIICI\ 1¥1111. 

1 S DIS CLOSURE Ill Wl'ltft tDCihCiblt lftt '"""'"r by 111c111,0 n fltttoltellllowltdQttrtctcllt. ar•otto 1111 eucut•<!"oltllitA~reement. ole comoltttd cooy ol 
lltl 'DtUICIIUII 8111 ol Pt:ucullll lOr "'W Home iuvert. 11 ttqlollrtd Dy StcttOft I 0·6· 3, Cl'ltOitr I 0 oltl'll I t78 Codl oltfll Couftly Ol hufta. VtrQtl\tl, 11 llftltiOtd 

ltll , 11,c,1111 annowlldQtt ""' "'""fled'"' oCII)Of1uft1ty, 1111., to '"' .. tcut•on of,,..,, Aoreemtnl, 10 eaami111 mtnllltctuttre' "'"'"''"on •.ootoencu l"d 

lqUtOinlftl lftCIIIdM in tht flol'l'll. 

17 HOME OWNERS ASSOCIATION In lflt ,..,,,, lhert •e t Hom;o~ntl't ,.· .. .;.llltOfto·t,.en Purcfltttt tclnowiiCIQII raceiot.CittOf to tucuuon of'"''' 

Agr~tmlftl, ol COOIII ollhl Homeownll'l Auoc:lltOII lly•IIWS tileS llltltCI documtniS. ,Vtc"Utl 1811,110 De I>OIIftd DY lfll fltlllttiont, tly•lawl tftd GICittthO"I Of 1"
1 

AtSOCtlliOn 11'14 191111 10 DIY lflt tlllltmtftll tlllllhtl'lld by IIICfl AIIOCIIIIOI'I . 

,;·;' 18 MISCELl.ANEOUS ,_, The~11~c'ioeltiOIIItA9tttlfttl'll m 111ue1ty lo;~''"" •ttl'ltllballonc:tontiiOOf"'tlltm.lnllr tndttcllol '"'" retotcu••"•"s. uec"IOtl. 
tCI~IIItltfiiOII. IUOciiiOfl Ill~ llllfi'II,CIIOVtdld. fiOWI'I'tl,lftlll"t rurCI'IIIIf II\ III ftt•t no ltfi\IIO lUtOn 11\tl Agtttl'l'lllll WIIIIOIIII"I 111101 Wfllttn COI\IIftl Ol It'll 5 llltr 

nu T,;~lltftl and PfOVIIiOftl otlnil A9flllftent 11\alllul'\flvl 11\t StUittra•,• ,,,.undtl. 1 . J •• •• 

lei ''"'""" it ••Dttntv Dfolltlliltd from 11cordlnQ lhlt Agretlft~ftt or '"" mtmOfandlllft lhtteol, tl'ld 110011 '"" enemottd ttCOI<IIIIOI'I. II Stlllt'l OOitOII, ""' 

Ao'""''"' thtll become null IM void and tit rtol'ltt ol "'""'"' fle.tundtf I Pit II tPitrt1100n Clllt and tttmiftttt. 

(c:tJ Time II ftttttly cSICIIIM 10 '- of IM ltllnGI 1ft tftl oar1otmtftCI lly l'utclllllt of tiC" of ,utclltttt'l OOIIQttlont flttf\1~, 
.. _ :..... " ....... noc ._ !lounG by'""'""'" condiUoftt.lltttmenta. .,..,, '"''"· 1•1 Thll AQt1tmtt11 containl tfle nnaland entire e;reerntftt Detwetn theptnll • ... rtto. •-• rr .,_ 

01 f1$111Mfttll!Onlo Otll Of wrinlft. ftCII hef~lft OOfttllftld. 
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CARL BERNSI'EIN 
AND ASSOCIATES. INC. 

CERTIFIED MAIL 
Return Receipt Requested 

January 13, 1987 

Mr. & Mrs. W. Lowry Mann 
8716 Falkstone Lane 
Alexandria, Virginia 22309 

Dear Mr. & Mrs. Mann: 

Re: Sales Agreement dated 3/1/86 
lot 11 - Union Farm 

More than two weeks have elapsed since the framing on Lot 11 at Union Farm, 
and we have not received to date a copy of the listing on your present residence 
as provided in the contract addendum. Our sales agent Daurie Schwab has alerted 
us with some concern that you have ignored her reminders and have taken no 
action to remove this contingency. 

In order to avoid termination of the Sales Agreement, please provide this office 
with a copy of your listing within five days of receipt of this lett.er. 

Very /ly your~ ~ 

~1#.1.4. ~,(ao· 
Sandra K. Lindsay . 
Vice President 

. SKL/bjc.· 

252 

'1r.tF3 
C.1~;;173 
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7345 McWhor1er Plooc: Suite 100 Annandale. VIrginia 22003 (703) 941-6076 

.. '. 

\ 



. ,~ ~ -. ... ._ ....., ... 
~ •• _ .. ,_,.,.- ~.,.._._. --- ••••• --~; f ,...._._ ... , ••••• 

l?J~~~ . ~~~i J~N 2 1 SST _JW\ 
--------------------~~====~---------------··---

~s. Sandra K. Lindsay 
~ice President 
:a rl Bernstein and· Associates, 
7345 McWhorter Place 
Suite 100 
~nnandale, . .Y A .22003 

,.\: 

Inc. 

.~· ···Re • ..... ~Lots~ .10 and 11 ~ . . ~·. .. . . 

)ear Ms. Lindsay: 

. ., ,, 

CCU)~~tf.U.~A 

MSIO(HTW. ~ IIW1 MfiMCU 
ao GIMON II'NIT 
'-&.&~ W. l:n1C 

January 21, 1987 

Union Farm 

~hank you fo~ the time you spent vith me Monday discussing the listing 
)f our property as vell as the Leon's. We have been following with 
~rest in~ere~t the progress of the first six houses scheduled for 
lelivery at Union Farm and are concerned about delivery dates for the 
~econd group of six·vfiich includes Lots 10 and 11. Unlike others I 
~nov ~oving to Union Farm, the Leons and I both have children at h~me 
1hich vould make a move to. temporary quarters as near a disaster as I 
:an think of at this point. 

~s we discussed, it looks like a quite accurate estimate of occupancy 
•n the various lots at Union Farm should be able to be made early in. 
[arch. Such an estimate vill surely make··both the Leons' and our 
~ouse oore saleoble. Accordingly, I have dra~n up and enclosed two 
.isting agreements effective March 1, 1987 :··one for the Leon's house . 
•n Gibbs Street and one for ·ours. on Falkstone Lane. I vill check vith 
·ou at the:en~ ~f. ~ebruary~to determine an estimated month of 
1 c c u pan c: y fo-r·· to t. s . 1 0 and 11 to ad d to the . 1 1 s tin g s. end vi 11 en t e r the 
.istings into the computer. on March 1. At that" time I'll forvard to 
·ou a computer printout for each of the properties so you will be 
ssu~ed they have been put into the MLS systeQ. Above all, I vould 
ike to assure the builder that we are not trying to sidestep ~be 
ssue; rather,~are attempting to determine a realistic occupancy 
a t. e so t h a t bot}' house s a r e so 1 d t o c n a b'l e · t h c moves to be 
ousc-to-house. I . . . . 

- (. 
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Hy partner, Martha Allen, and I will be marketing both houses. Martha 
has been vith Coldwell Banker-Routh Robbins for 16 years and is one of 
the top producer~ in the company. I have been with Coldwell Banker 
for 10 years, with three years experience in New Home sales; thus, I 
am very familiar with delays caused by counties, "concerned citizenS" 
and the like. We have priced both houses well within the range of 
value indicated by the comparables. The Leon's house is in top 
condition with numerous upgrades; ours is in the process of final 
painting, recarpeting and appliance replacemen~- all scheduled for 
February. Given the current interest rates, an historical strong 
Spring market and the low supply of houses on the market in the lSO's 
in Mt. Vernon, Martha and I predict a fast sale for both houses if ve 
have a probable occupancy date at Union Farm. 

I appreciate your attention to this matter. Please call me at 
836-9336 if you ha~e any questions. ~ 

Sincerely, 

-:!!:::~!::ltor 
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'MMON OAT~ ~ASE.~ERVICE '@ 
LISTING-: •'-•tEEMENT- EXCLUSIVE RIGHT Tcre~ .. L ~ =.,=:; 

~' "' .. mtt f!rl t: .., ., ~ ,t I . ,. z · by .., be1WWft -"-.w'J.·II.w ... · ,r..._.._.......,I.4.,~~"'Lt.....,.t:J!!....,... ... 4;w<'.._:z.iiiiiiiiiiiiiii''--­
.J.'J~ntL,./a&.._Ji~~4Z.lr~b.'ZJ."u''.4t.~~~..~.#a~~a~,._=------------------------- OWNEA(II 

~d~~~~~~~~~;J~r~~~~A~n~~~~~~~~~~~~~~~~~~~~~~~~~R~~OR.~GENTJ. 
(Firm H.-ne) . 

lft coneldntloft fOf WNICIII and feclltlw 1N REAL TORe lAGENT) le '""try .,.,_. ~ .. dvltw tivht to ItA 1M ~. -~ II known • 

cz z1' fiz lr~ta u fa.,< 

L~~~~--~~~~~~~~~~u.~--~~~--~~~~~~~~~~-----------------­

Lefll o..cr1pu~ ---:~~..JI'~~~"""" ....... ~_...""-~T-~ .......... """"~ ...... ~~"""-'.....~ .... -f-~""'"r~,...--~,.--:-:-::'f-----

2. TM OWN£ACSI •"' to rwr to REAL TORe (AGENn 1 com"*'-Oo" of In cnh tf, .,rint thtllnlnt ~iod, 
the propeny le eofd to en yon. Of If enyone ~ • purc:h-r rudy, willlnt lnd lb .. to bvy m. Ptos:atrtY, cw tf w4thl" drts thtr th• upf"t~ of !M 
llnlnt *"''4"1 1 •It h lrlede to '"Y SMrtOn(aJ to wtlom ~ Pf'O'*"V h-. bftn _,OWft Ow-ri"t thtllnl"t per~. Thlt lilt I:IIW• aheU ~ M tflKttw If tM SW09«TY 
It IU~ndy lln.d """ tnodi•AIIII tnna_bt'ok•. 
~. ~~tadu~r~~~~twmt~~~'"~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~­
... n.~ Pf'OPir'tY lhell be lhOIJ'Im lnd rneOI IWIItblt ~ell~ 
I. AuthcwlllllOft h ,_ntld to ttt. REAl. TOAe tAGENTJ to: L P\.ce t •FOt s.lt .. tlr on~ P"''C*"tY end to,..,..,.,. til other~. b. Show the tntlrt pt~ 
dl.lrlnt rtMOnlblt houn. c. rt.c:e 1 c::ommOft kf'Y lockboJI on d'lt PI"QPei"tY. tl. Makt 1 ~.,~ unllettrtl off" of sube~ 10 rwel ntatt broktr1 ~to pw\Jcl~ ta 
1ft 1ny Multlplt llnl"9 S~ tf'\atlhe REAl. TOR-8 tAGENTJ c:t..mtiQ1)r'Opriew. t. Oi$Mmlneu lnform~tlon r.g~tdlnt ,..1 nutt oH-.d for •It, wn01t cont~ 
tor ..... told, taplrwd end/or withdrrlrn by prlnftd fonn .,dlor ttKtronlc comPVUr •Mel. 
8. It ~ vndftoltood d\tt ,g t.4ultlpt llstl"9 S.no4Cll or Bord of REAl. TORS 4t ~ 1 perty 10 tttll Hnlnt ~nt lnd ~no M\.lltle>'t Ll:nl"9 ~or tso.rd of 
REAl. TOR$e •u, controh, rKOmi"Mttdd, or aupru 1:ht tmount of coml*"•tion tor.,.,. bro~,.. Mrva "ndlrwd pu,..,,,, to thit lllnlnt 19"~1. whtll"'" 
by 1M linl"t broktf or by '"Y otNt bf'oktr ectln9 • a.~t.veM Of o~rw.,t. 

7. '' .. wndemood tnd '9~ tt\11 Vlrglnlt llc.nled rnl tnl\.1 •~1Ptr101'11 end 'PP"'-'1, lniP'tC'!oo, or olt\t'l p.r.on. rNY rwq~.~lrt ICCtll to thl ptQPI'f'TY to 
ftd11tatt Wttdlor con-..mmatt t .elt. 
I. TM OWNER CSI rwtalnt full ~tlblfltv tOt tht PftiiPI"tY, lndudlnt .,, utllltift, m.lnten~. pt,ysfcal .-a,rtty end Meblllty duri"9 tht term of thlt ~,,_ 
I. "f'N OWNERtsl undtrnandt tnd 19'"' N1 In con..o.rtdon of tht u• of A EAL TORelAGENTI..,....a• ~~ fldlltJft end of tM fer:llltlft of lilY REAL. TORS 4t 
Multlpl• Lt.tlnt s.Mcl OWNER IS) .,dOWNER CSI l'lelrw end ealvna IV'" ""'' REAl. TOA e , til f9tnta ICCOinpet~Yint SNrch-..rt Of swou,c1fw I'U~ • ..,y 
REAL TORSe M1.1hl~ Lb11nt Stma, and V. direc"t0t1, otfk:ltr1 end employ'" 'Ctlert0f, ind1.1ding otflclelt of .,, pertnt Boerd of REAL TORS e , taCII"Pt fOt' 
melfe .. ~ ~ tM Ptrt of a.~dl partlft, •~ n~ ~'ib" fOt v.ndehm, ~,,., Of ~of.,., nuv~ whtt&On'er to d'lt rttl CWOC*'tY 01 tu eot~ttna c:klrtrt-9 &.. 
Ptrlod of tadutiw prlyil~ to J.t~l, tnd th.t OWNERtsl .,.,.,... .,,. .,dell rivt" u. etelmt, .,d '*''"of ecuOft f9'lnn th.-n end holds tt\.-n hwmlea fOt ~ny prex>-
W'Y ~ Of SMnonel Injury fftl.lnt fror"n ~""of or ecc .. to m. propeny t7v tnY per10n dl.lri"9 ctte Haunt pertod. ~ 

10. Thl Pr'OPfttY rn.y be to'd wbi~ to !"7''~ o..dtd of Trvn, hn1"f., unpeid prtnc~l M'-iCll of fiPP'Oai~.ttly I "f4 r'W!Gf . 
11. OWNERCSI will \lkt beck 1 ~~ _ Owd of TN• In ctlt wnount of S· wtth f\lrth;?;.rms to be MVQ1let?d. 
12. In the n.nt of • Mit, OWNERCSI ;;',u tacu~ a ••n COt\tnc1 tnfor~ub .. In tnt eo,,.,.., ..... ,m of VIrgin•. Condoml"k"'• Of Coootratf-... t>.i"9 oHt~ lOt' 
•'• '" IU~ to the ri'C"tipt by pu~" of the l"tquind Oi..:locul'ft, end OWNERtSI b rapon,lblt for weurt"9 ~~ furnhhln9 ., .. to proJPK'ti .. pu~..w1 
• pr-nctibld In""' Coopere~tw AC1, S.alon 55· 424 Et. S~. of ctlt Condomln"-''" A.c1, S«:t~n 66 • 71.39 Et. S4q. of ct'lt Co6e of Virginlt (1950 AS AMENOE 01. 
13. The .-rmt end c:ond•tione of \hit A~t rN'f be uwd a • bait for o...wntl"9 d'lt CW'OPIM'Y to PtOt!PKIIW pu~~n • .,d, unl"' ltN....o.d In wr•ll~. 
cona~ln m. flnel end tntir• ...-nent bt1'wMn the pet'\J" htrTto. The P¥1it1 ~til n01 bt ~nd by tn)' ttm., condition., o"IIUttmtnu,....,r..,tln or rf1)ttwnl .. 
•Jon~, N' tMNln corualned, 

'HONE (OFfiCE) --""Z',_3~/,..._-_..1~·._,2~a~·a~-----
'HONl·tHOME) ___ ;?""'-K6...,Q'---..-3~~ff......,_..Q"-------

llUS AGREEMENT EXECVTED IN Tf"'LtCATI; Ortgl!\tl- REAL TORe,- Yttlow- Owftw's flnll Copy,- Pink- Owntr's ""'Copy 
.. ._. ·--, 255 



. . . . 
)MMON DATA BASE SERVICE 

..1 •• 
LISTING AGREEMENT- EXCLUSIVE RIGHT TO SELL 

I • 

• ~~' ~.0. !hit 6JT _.,of aJA?.£(1 L, 198_z_. trt end betwwft ---------------

_ __c,/~u~~~!.!.~~~=:£L~~~~:;l.J~~~::..t.p;::::..:~:::;...;:~:......:::L:::;;...::~;,;,..-~~a~~~~~.&:'4...;..J.J:£~~~~z:=""'-"~L~~:.:.~..:.d..-..tl/IO.--_____ OWNER($) 

~~~~·~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~REALTOR.(AQENT), 
, (Firm Nwnel 

__ ._,C.,!t..LM=./'=.E~:V.:.:..:.YJ.~~::...:::~~~.:.:;/:;..:;..=::tr};____:o-_~·-------~· Vlrvfnle 

jliiiOwne-;l•J ~ENIY'.f?Z n£Hc4' .L~,V ~.6'~/P&'/?£4 r, LEI/J,.y/ 

"'' o.tctlpclon ~ T >$ 4f.ttJC'A:' /, J'Eezz~,¥ ( fE~~/~<t' 8?£c:..rr · 
Thll propmy, to lndudt eny chtntit • lined btolow,lt off~ fOf Mit It 1 •lllng prlet of t'/V'~ #L/@R£L) ~...J'~~ 

/91(} ~ JV' ..${dv DOLLARS CS _ff/, 000 • ~~ IUcft och·er pr~t • lttw l9""d uDOn, whldt prlc• lncludel •lllnt c:anpen•tlOft. 

~~me-£ L-4~(;! 
,::o:E: lSI '"'" 10 poy 10 REAL TORe lAG ENTI o com"'"'" lion of 6 e ~~~~ II, ciUrl"tt tho llatlnt "'rlod, 

t ProtMr1Y It 10ld to enyone or If enyoM Produc" 1 pu~h .. r ,. .. cty, willing end lob~ to bvy the Pf'OPI"Y, Ot It within /J' deVt efter tht explrwtlon of the 
rlnt tt~WfMnt 1 .. le It mede to 1ny pe,on(a) 10 whom the proPf1"1Y h• ~n ahown during tht llnlnt '"'lod. Thltltn ci..,M shell'"" be tff~tl\'e It the pt~ 
Mo~bwqutndy lined with enothtr re~l """ broktt, ~ / / f?t, 9 7 

Thit udutlw rl;h1 to ~til will uplre It midnl;ht _r ~ 1/. ':t J7 . 
This Pf'1X)tf1V ahell bt 1hown end medt e-..illblt to ell~"' without rt91rd to r~C~~, Jlot, c::t"t..:t, rtliglon, national orivin, ••· merltll netut,lfll or htndic.ap, 
Au1hotlutlon Is gr'lntf'd to the REAl TORe IAGENT) to: •· Piece t ·For Se4t" 1lgn on tnt propertY end 10 remow Ill others. b. Show tht entire prooerty 

•ring ,. .. SOMiblt houn. e. Pltc:t 1 common lcrt lockbo• on the pr~. d. Makt e bltnltf1 unil~ttral offer of subevtnev 10 r .. l tnlte broktr1 end to pertlclpena 
eny Multiple Llttlng St~lc:t thet tht REAl TORe (AGENT) dHtntiC)propriem. '· OlutmiMitt lnformttlon Ff911rdint r11l tnatt offend fOf alt. undtt contract 
r Nit, told, expired end/or withdriWft by prtnttd fo"" end/or eii'C1ronk: eompvnr •~Ice. 

11 It undtt1tood thtt no Multiple Liatlnt Str-Ac:t or Botrd of REAl TORS e it • PtrtY to thit lining .;'"ment end tl\tt no Multiple Listing Service Ot Bo.rd of 
EAL TORS8 Mtt, controls, rteommencft, or eu;;ens the emount of c:ompen•tion for any btok1r-ee 11rvice rwndtrwd p.~rwent to thltllnlnt e;rttmtn1, whether 
' lht IIUing broktt or by eny othtr broker tctlng n tuberQint or othtrwi1t. 

It It undtMood end ·~rnd thtt Vlralnlt lletn..O rwel tn.att •'•~Penorw end IPP"IMt1, ln~CMC"ton, 01 other l>tftont mi'Y I"'QUirt tcat1 to the property to 
c:illttlt and/or consummate 1 "''· 

Tht OWNER lSI rttllnt full rwsponeibllltV for tht Pn:IP'f"tv, lndudlng til utllltlft, tmlnttntnce, physlc.aiJtCUrlty tnd nebllltv durlnt tht ttnn of thlt Ag'"ment. 
. Tht OWNERlSJ undtruend11ftdl9rtet th-' In coneid..,.tion of the"'" of REAl TORe tAOENT) ..,..,~und fecllltl" 1ndof tht ftcllhlft ohny REAL TORS e 
:uhiple Llulng $trvice OWNERISJ and OWNER IS) htlt1 end nalgne .;~t th1t REAl TORe, 111 ~gena RCompenylng pvrch .. , 0t proe~(w purctte•rt, tnY 
EALTORS8 Multiple Lining Strvlet, end tht dirtcto,, oHiett1 end tmployw. thtrtof, lncludlnt otflcitla of tnY p'"n' Boerd of REAl TORS e , uceot for 
\llfu•net on \J'It pert of such l)trtltt, '" not rftPQnsiblt for wndtlitm, theft or dtm• of any ntturt whtaotwr to tht rnl prOC>trtv or Itt contanta during l'ht 
•riod of .. duaivt priY•It9f to 1111, and the1 OWNER lSI wei\11 eny end ell rl9ha, cltims, 1nd c.uMt of ection 1941nn thwn tnd holdt thtm httmlftt fOf eny proo-
ny dem19t Of penoMI InJury erhint from tt\t u1e of or ICC"' to ~ propeny by eny "'"on durlnt tht listing period. o-V 
0. The pr09frtv may bt 1old tubjtc't to txl1~ 0-.dh) of Trvn, hiVing en unpe•d p,-+ncipel belen~ •oc:woal~tely S ~.5"; 0 0 0 • 
1. OWNER IS) will take beck 1 (/ O"d of Trust In the tmo~o~nt of$ V with furthtt terms to bt ntootltttd. 
2. In the .... nt of 1 Mil, OWNER lSI will uecutt • gl" contnct enforcubS. In '"'•·Commonwnlth of Vlrg•n"· ConOominlume or CooCMfiU..,.. ~in; oHtrtd for 
11e trw IUbltet to tht ttctiPt by purchase, of tht rtquirtd Oi~eiO'Nt9t, tnd OWNER lSI It '"Ponsiblt for lltC'Urlftt end fumithing thttt 10 prosoeal..,. pUrchUt'1 
s Prtscribed In tht Cooper111-.. Ac;1, Section 55· 424 Et. S~q. of the Condomlni~o~m Ac1, Section 55· 79.J9 Et. S~. of the Codt of Vir;lnle (1950 AS AMENOEOl. 
J. Tht 1trmt and conditions of thlt Aif"ment mwy tM uttd 11 1 besi1 for pretentlng the propeny to proiQtctlw pu~h .. ,, end, unleu ~m~ndld In writl"9, 
ontain tht flnel end Intire 19rtement btCWW.n the Ptf'tit1 hertto. Tht ptrtiu shell not b4 bound by any ttrmt, conditione, Or'll natemtnta, warren tin or reprntnU· 
•OM, not herwin contained. 
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CARL BERNSI'EIN 
AND ASSOCIATES, INC. 

CERTIFIED MAIL 
Return Receipt Requested 
January 30, 1987 

Mr. &: Mrs. W. lowry Mann 
8716 Falkstone Lane 
Alexandria, Virginia 22309 

Re: Sales Agreement dated 3/1/36 
Union Farm, Lot 11 

Dear Mr. &: Mrs. Mann: 

Your fai.Jure to timely list your present home for sale, as required by the subject 
Sales Agreement, has resulted in breech of contract. The framing on the house 
at Lot 11 began November 12, 1986, and despite repeated request from our sales 
agent, Daurie Schwab, you did not cooperate. Your decision to list your home 
as of March 1 is totally unacceptable. Consequently, the sales agreement is 
herewith terminated. 

With regard to your deposit monies, the majority of the customer options have 
already been installed and/or ordered, with the exception of the central vacuum 
system and the air cleaner. In addition to the $5,000 earnest money deposit, 
your refund at this time will only include $950, representing your 50% deposit 
on those non-installed items. Should we recover our costs for the other customer 
options on the occasion of the resale of this lot, the balance of your option deposit 
totaling $12,092.50 will be refunded to following settlement of Lot 11. 

Very truly yours, 

{)~~~ 
Car 1 Bernstein 
President 

CB/bc 

Enclosure 

Copy to: 
Daurie Schwab/BMI 
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WAIVER 

The undersigned hereby waive the right to have the validity 

of the contract dated March 1, 1986, contingent upon the sale of 

their house. 

This contingency is hereby removed. 

DATED: 
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us 

Th .. Ae~t medii .,. .. __ 2~n"~"~cli---O.V of Fe'er"tter) · ,._,__.by ~ ~ -~e .... P'I,~b,..a ... , ... ...-~e~.-..l"',~,drt-.. w~.~towb'! ... ,~,r-""Mat~nc.,.il"t"'l""'t 

-----------------------------------------------------------------------------------------OWN£1 
Md--------~s~s~L~S~t~~bdL~BW/~~~~K~SftRP-~ftBH~e~--------~~----------------------------------"'A~To"•tAGE 

(Firm Ntmtl 

In c:ontiOmtlon for MMCIIIInd flc:llltltl mt REAL TORe (AGENT}Itl'l'"bY g,.n~ ~ uchni--. ntf\1 '0 .-a~ ~.'tlftMII ·&·~ • 

----------------------------------.VIf'llnie 229e9 

LftiiOwnerCt) Batbata e. and W. Lowty ltama III 
a.1911 Oftc:rlptlon Lot 6, Block 14, Section l, Mt. Vernon Manor 

1, Thi1 property, to lndude eny el\entlt • lintc:t btlow, it offtrtd lOt Mit" 1 •llint Pflet of 

Settlement to coincide with settlement Uti sellezs' home ac 
9105 Peartree Landini. Alexandria, VA 22309 

2. Tht OWNERCS) 19'"' to~ to REAL;TORe IAGENTJ 1 comc.n•tion of ---+"-------------In catf'l If, dllrlnt thtlining:: 
the DroCMnv it tOld to enyont or If 1nvone prOduett a pun:h .. r rudy. willin9 end tblt to buy the prooenv, or If within 3 9 dlvt ef1tr the UP•rtcion 
lining t;tHmtnt • Mit it mldt to env e>tt1on ld to whom tht property h• t>totn shown during tht II nine ptriod. Thit lnt ellflnt '"'"not be tHtetivt If "'' pr; 
It subii'Qutntly liatld with tno'"" rNI tt11tt broker. 

3. 
4. 

Th~tx~u~ ... ~~t~ttllwrnexp~••tm~n·~t ~ss~~~e~e~ffi~~~e~r~2~~1~9~8~7~~~-~~~~-~~~~~~~~~~~~~-~­
Thia proCMrtY lhtll bt 1hown and medt tw•ltble to til ;;;sons w•tt'IO\It r~erd to riC't, color, crttd, ttli;ion, nttiontl origin, MX, m•ritll ltlt1.15,19f or 1'\ar 

&. Autl'loriution is grtnttd to the REAl TOR$ (AGENT) to: '· Pltct 1 "For Stle" sign on the proPtftY and to remow _.1 othtrt. b. Show tht enttrt Ot; 

durin9 rt•onable houn. e. Pltet a common kty lockbOa on the proo.,-rv. d. Mtkt a blenktt un•ltttrtl offer of subl9fnev to reel tnltt brolctrl end to Ptn: 
in any Multiolt lining Set'iic:t thlt the REAL TORS !AGENT) dtem• IPOtOPr•tat. '· O•utminett info,.tion rf91rding rHI tt~tt oHtrtd for 1111, unaer :~ 
for Mit, sold, upirtd tnd/or w•thdrtwn bY prinrtd fotm end/or tltctron•c coml)uttt .. t'iict. 
6. It it undtruood thtt no Mult•Pit list in~ StN•ct or Boerd of A EAL TORSe •• 1 Ptrtv to rh•s l•n•ng ~r"mtnt and that no Multiple list1ng Strv•ee or B:: 
REAl TORSe .. u. controls, rtcommtndl, or IUQ;tns rl'lt emount of comC)tnsalton lor eny broklrit9f MrvtC:I rtndtrld purwtnt to t"it lining ~rttmtnt. -n 
bY tht listing broktt or by eny othtt broktt Kt•ng u N~nc or otl'ltrw•n. 
7. It it undtntood and 19re.d "''" Vireinie lictnll'd rtal Utlft Yltw:>tr10n1 end tPPt'1•Mn, in~ors, Of omtr P«tonl ~Y r~irt ICC:II• to tht pros:-t 
fecilltltt end/or consummttt 1 "lt. · · 
8. The OWNER IS I rtceins full rttPOnl•b•lity for tht prootrtV, indud•ng 111 ut•ltt•tt. meinttntnct, physical ttcurlty tnd lltbilitY durint thtttrm of tl'l•s Agrtt' 
9. The OWNE A lSI undtrsttndstnd 19rtt1 thtt in cons•dtrtuon of tht u1t of REAL.TORe lACE NT) strvtctund ftcilitift end of tht ftcilitittof any REAL TO"­
Multiple listing Str'itce OWNERI$) tnd OWNERISI "''"'end tu·~ns 19"' fP\tt REAL TORe ,111 .nf1 tceompeny•ne p~o~reh ... rt or pro.p.ectlvt P\I'C~"Ut 
ReAL TORSe Multiple L••t•nv Strv•c:t, end tl'tt dtttCI0'1. ot1•Citl tnd emo•ov .. , tl'lereof. includint oH•cith of eny perent 8otrd of REAl TORS S . uct 
melfuynct on tl'tt oen of s~o~cl't oert•u. ll'f nor '11Pons•b•t lor vendtltsm. ll'ttlt or dtm191 of tnv nuu" whuaoewr to tht l'ftl prOQtrtY or iu contents d· .. , 

Ptr•od of nclul•vt Qrtv•lf91 ro 1111, end thet OW~ERISl wt•vts env end •" ''V"CI. clt•ma, end c.a~o~Mt of tction •inn thtrn end t'lol~• thttn herrnttu lor en. 
trty dem• or .,.nonal Injury trlsing from the u11 of or ecctu to tl'lt proCttnv by any Dtrson dvrin; tl'le liteint C)triod. 

10. The proDtrtY may bt told tubtKl to u•sting Ottdlsl of Trust,l'lev•ng en un04•d principel btltnct of epproximtttly S ~4-.4 ......... ~~0~~t.O~o----------
1 1. OWNER lSI will ttkt ~k • ~I /A O"d of Tr1.1n it't '"' emounr of S ~~ ll with'"'"~., terms to bt n~ltlttd 
12. In the twnt of 1 "'''· OWNEAISI w•ll Utcloltt 1 "'" contrtc:t tntorcul)lt •n tl'lt Commonwt~ftl'l of Virginit. Condominiums or COOPtflh'lft Ot•ng offt· 
~otlt tre IUbjtct to tht rtct•Pt by purcl'l .. ,, of tl'tt rtQ~o~•ttd O•t<IOtu"'· tnd OW~ERISI is '"POf'lt•blt for wcurin9 end fumiah•nv thtM to pro•e>tc:t•vt 0\.o': 

11 prucnbed in tl'lt Cooe>trte1vt AC1.Stct•on 55· 414 Et. Stc:~. olrl\t CondOm•n•~o~m Act, Stct•on 55. 79.J9 Et. Seoq. of tht COde of V•r;•n•ti1950AS AMEr. 
1J. The terms end cond•tion• of '"'' Ag"ement mev bt ultd u • bet•• lor D"stnt•nv tht proe>trTY to protCMct•w purch ... ,, end, unlfta trntnatd .n .,. 
contain tht fin•l end entire 19re.men1 bttw"n tht pet1i" hettro. The Dtt1•u shell not bt bOund by eny termt, eondltiont, Ot'll ntttmtnu. wtrrtntaes or,,.,,, 
tion•, not htt'lin eonr.ined. 

Alexandria. YA 22309 

PHONE (OFFICE) --ei~J-eo;-9._3-.,3~;~/~i~3~;-li-; ~~ O~tt~-~0.;..-------- PHONE IOFFICEJ 

PHONE(HOMEI _________ ~~~~~-------------------360-\88() 
PHONE (HOME) 

360-3880 
RIPliCATE; Orivinel -REAl. TORe,- Ytllow- Owntr't Finlf Copy,- 'lnlc- Owntr't Flrn Copy 
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{No. 046466 · COUNTY OF FAIRFAX, VIR~lNIA 
DEPARTP" .... ,. OF ENVIRONMENTAL MANAGE 'T 

_ ilS'ION OF DESIGN REVIEW 
RE:IDENTIAL USE PERMIT 

. . <:>9/04/87 
. ' 

STREET 
NUMBER STREET NA~ 

S'T 
T'r' 

ACT 
NO. LEVEL UNIT 

ACT 
NO. 

09105 f'EARTREE LD 001 01 

·~or 
JHBER 

} 

~·011 
'· 

-:' 

SUBDIVISION NAME MAP REFERENCE NUMBER 

UNION FARM 

ELECTRICAL 

PLUMBING 

MECHANICAL 

BUILDING 

F'UltLIC UTIL i:TIES 

"' .. 
·~ 
·~ 

110-1- /26/ /(:)011-

. ,., J NSPECTED .BY 

-----~~Q.. ____ ---.;r;;---:e: •o- I . \ E(.A..\1\ "" 
--- _... ~)."'<LJ~.J . .:.O "£.. ............ .! ---·--

·-··--·-We~r~ .. \ . .b-. _____ _ ......... __ -.. --

-- -···--M..~t in~--------. 
-----~Ai.». )\_'k-:/------ -··---

DATE 

-B/t!:L/n 
·-~/~L1. 
_.8./2b/a1 
_'1/.:iJ..E~ 
-'-l'-l!--1 

r~PPROVED ___ :__Va.~ .. /~ /.. __ .... - ~--· .. ·r· -'i(t~{.t~ 

--- ·~- ~-----.0 ··--- --·------- ... ____ .... -... .. .. --·--.- ----- .... •··-·--.-----··.---·------· 

.... 

THE F- 01 .• LOWING REQUIF<EHE:t;Ts I .11· CHE:.:~I· ~::D I {~riE hr· ... tNG WAl VE'D .rr.• 

! Jt·.,i. Gl .. ·.-·~i>JN(,, ~7DDD · •... s.: ~·J'·Ii:t: :: '".C.1T 
f: ( 1 '-': r·, I 1- 'J .J : I;' I (H I. i~ N D S • ' ' : t ·l, r;i ( I {;o ,·.: I ~ •. I N J N \-. ~:! G! U I ! ~ [ f'"ll .. !·i l S 
Ct:W11 · E ; l t.'r-1 · ;t. ~·.l.t>EW• 
r~ L., '-·•·i l1"-1 0u~· 1 : ., < ~.:LT~ 
~~nr·t::tt~·~ rt. .. ; r:.tr•.:· DF G· ... 

\ 

A'· I ·!. i LIN 
i':·.'· TREE.: u!·~ St:t·:; .. "··' M~tY 1.«· • 1 .::,rr:·En Ir·.' : :~:· l•L !1ICATE.D "'· 
~-o··;, .. ;iT·-fH·-:rJ, .. I{ Wl.li·!• .. ·l FII~., uB·:Alt1Jt':' •. ,., ~·Eh'n .. T FROM 1t 

F1:i •·~:FA:. !·:::n.:N r'r'. I r~r· F'iJR .. i • ..J\ • "~: r••:-:, .. !. , '·'.it~ ··(·"· 1. 6~'i- ., ... ~ ., ; • ... 
i,.!~J!";" 1. .. Ll"' i IGN~ : FIN;,: f.J··~ ... i.r!i ··.JJ·.· [1 ·• l·'r,D/01-: 4 . 

:: i · \\ 1 t·i, ... ·. ,·· · ,-_ c· ~ 1 • • I · · • D 1 ··~ · , •. ; , ... I 1 • ·, (\I i 1 · , ··1· '· , : 1 : J • n; 1 • , •• .. U r . U r, r1 • . · iJ f • & • I 1 t .• • . • • I I • ·• t • • • t 

(.·1.:;_ I(,(\ ... I> Tn CD··, .. , I ·r E li-L . ~!· '"'"· r.• ( . q~ •. : ·::' ., ~·:· .1 "i ld't '( (iF !·it .'1' 

11 " .... ~ ~ ~· ' Jt * ... ~ . "' .... , 1f ~ -to ·•: ' II· .. ~ •• ,. •. ~( io:-. ' ]"· ;.... ·•. I· ~ .:. .... 1( ~· •:I' :.. ~ .. • /I •• ~, * ... Y· tl: •· +· .,( ·J • 1\ I• ·: •• I• .l 

I ilM~ lW':. ' 
. tU l . Dl.~,. 

ZC• It· . 
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lbl lilufdllltt ac:MowftdgH and'"'" that he underatancfa that. ~111 the Agent may,...,. advlted ar\4 consulted 'Mth trte ltller.ltlara:neo:~ iftd ta1anuaaan 
concetnlftt the deattn. cotaarualon end cftvelopmant of Ute ttouae, the Aaant cfoet n4t accept. not will Pufdtaau llltt:nPtln any mtMtt to Ohlfillbt Attnt with. any 
nabtlhy,. rttDOntlllflltt wtta...,., rot aakl cflllon. ot the construction and/or develoclment of 1M houae. ot any defaultaln periormenct by Chllellw, &he ad\lltcll 
mdlor me contractor. 

lel 'urtftlt, Purchltlf rtcotftllttlhtt the Agent rec:itv11 alllnformellon 1110 probable delivery datal from lhtlalltr end thttln lhla rtaud lh• Agent It merely taint 
11 • conduit of lrtlormatlon and not an arrrHpiCIIIItlt Agtntofthe Sailer. Th•Attftt lfttll not bereepontlbleln anymannerwna~to~ctte-, ,. f~lotlnablllty 
ollhe Sellw to me• ~:~~oteaed daiwerY dlt-. II Mini a;tHd that Putdtt•• shall !aol aolafr to chi Sellu In title re;ltd.. • l • • ,. • . 0 

I. RISK OF LOBI; laht aaucnea me rldl of lott or dameoeto aal~ Pl'ooeftJ 11r ~''«ott- ~fual~ ~,~ 1~ :U" ol 111111m~ ~ ,,. Att~mlftl. 

7 0 nne. 1'1'1tl'focsltiY thall be told fr•• olencumllfanca. ••c•pt •• aforlltld. nua •• llttllmlftt Is to be good of record and fully lnaurabla by. tltllll'tllltlnc:t company 
It regultr rttn. auotac:t. tlowever,to avenanta. tlltmtnll, rl;hlt•oi·W~Y. conalllona and rtlhialont of recotd ~nd tuch rasulctlont 11 ttttptdftctllr 111 fanh herein. 
andtnyctharcuem:lm whlcflmeybaollsarved llonortttef'ro91ftY.Otherwfea.rha itfctober.tbmcdanclthlaAoraernantcfadarednullandwo6dauhe 
option oi the Pufdta um.n the deliCti are auch char ctar tnt I tney mty ba ramadled by Saner II It arcctt to do 10. The Sellar end hi A;ant arc hereby •••••ly 
ral .. tld from ellllablilly "'dime ;as byre11on enydcleCI n Uta 111 •· n ccae ege 11e~ 111 nKcsnry to perfect thclltfa, such cc:tlon.ll Stilet elects to unanake ~lmt, 
must be tallan promotly by cnd lith a Sellar's ••panlf, whertupcn the lime httaln a pacified for fuU llltfament tha Purchaser wm bt extended for tht period necttttry fot 
auch lc:tfon. but ~o tiiCttd 12 adcSIIIonal montht, The piemilll are eol au act to acaemcntl,lf any, cttalad ct to be cr11tad. prior 10 ot attar llttlamltltln fawor of utility 
compenl ... munlCiii'il euihorailii, or quail-tovemmentelautltoflllft for thelnatcllcdon of utllhlal or arHtiiQhta and/ot additional CO'IIftlltiC. rtltrlctlona or llllmtNI 
Yllttlch mey be pieced Oft record by lhl SaUlt Ifill nccutlon hereof tor the blnaflt ol the Propeny an4/ot the cammunlty of.ttldt It Ia • p&ft. '"'''~shell be 
autaonslncte co tny tuCh aeeememc. tfghtc-of-way. CGMncnta, ate. · • · · · ;. • \ 1 • · • :. · • • 

8. SE"nl.EMENT COSTS. II ta IGfiCd that the co.ta and'"' lnddt!1f to ttnltment ahlllle pelcl u followa (umatt aoccllfed octtarwfM harelnt: 

tel Rcnta.te• ... lnsurcna end Inter••• on 111111"9 cncumbrancCI,lf any,lnd ~atlng c:ftar;as ••to be adlutttdto the dateoluanafar. Tllft, genlt81end apadal. • 
1ft to be tdfuated cc=rdlflv to cantRcacc of t••••· esccpe thea ise .. emtnta f01 lm~~tove&ftlllta compM(ed llllor to the datellerMf, whMhtr .... umanc Uterefor hu bean 
Mtld 01 nat. shall be paid Dy S..,.,, 01 altowlftcl m_. therefore at the tlrne of tlll'tlfer. · · · • • · • 

ltat The Purdtltlr ·~e· to pay lfll folfoMnt catl •• lttfltmant: •••mlnetloft of thle. en tlitelnsuranca premlvml. all rnonvegalnsurance ~:~~•mtume. if any. find 
I"""'Y fee, loan placamena ''"· end any ocfler feet caaaa11d by fender. lltlelnsutancc binder, cJoslne and ••tllemenl faH, nocery fa ... CO""Vtnclnt leas. prepuatlon ot 
Pl9eti.COUtltYHdiCateltenlf•t••at.•HriCGfdlngdt¥a•c.lncludlntlhonforPurchaiiMonay~llany,prapctatlonoftruaandnote,andfnautancelndlaa•acrow-. 

Cct The Seifer •or ... co pay the following co.ce 11 1111femant chttCIH for prcper ol deed and Vlr;lnfa Steca Orantor'a Tu. ti.,Uct«Q. 

•· OCCUPANCY. 1•1 Occlqsency herawtdlt than ba lvtn to Purdt11ar lmmecfJar ell If a.utement. However, If. at the Salltt'l cfllctttlon.lhl 'urcltescr I hill 
~aeot occwancyol I Ia completed dwelling Pflor cotha conveys nee cf cuch unit'" ••• 1lmp a tot • nr.l • 'unhaalt thaN eaecute chi Sellar' I Standard QccupaM, 
A;rHrnent and lhlll continue co be subtiCita the tlfmt hltaof 11 H Putchltlf dtd noc occupy iudl dwelling unit. · · 1 !; · · · 

Cbt Notwimstandin;Ute,urcttat••eri;htoloccuoencraaafotfteld.thiSall•lh•llhavethl,._.toanteruponpropcrtyofthePun:haa•atanytlmeaftara"U.mcnc 
forcfle purpose of mttlnt aatarl6r d\angae to thalot lnd fmptfttmenta dseraon. InclUding ;tldlnt dlant" and the removal of lrcac. 11 may be required by Sauar·a site 
plan. or any modlflaufGn cnarno, 01 any chent" .ttlch """ be taq&dtld ea 1 concUtlon ol s~~ar·a ralc••• by appllctbfe govcmmemalauahotiiJH from any 1M d 
1ubdlvtalon at slta pfan bona or ocher ttcnMt. · :: ·- : ; •· ~ : .-. • : ·· • · l·t ~ Y • ,p • • · •• 

10. UNSOLD UNITS. UntiJauchtfmaeatlfolthtdwllllntunftelnSallet'llubcfMIIontraaold.thiS•ilarratarveetherl;hatomelleluchuceolunsolddwelllnt 
canftt. the common 1111mentt,lf~t and the main entrance ol the projiCI, 11 ere nact111ry fot Ita 111e1 end c:onattui:tlon progrem. Putchalll recognJraa and eclnowlecJeat 
ttfa undetattndlngtriat tn ardltto eccompUih Sallct'a~structlon progr1m, uucta. CGtllttucdonaqulpmtllt •"'!!*~~ and f1G'Ma~ ~ 'f*n"nillaaauandant 
dst,.to may be present. PurdtaMt ... , not 10 oltttruct otlmpede any IUdl con~ or uletldhtltl... · · ' • • • 

11. ACCESS. 'l'ht'un:tlaaarmeyrtOtheveacc .. aoramrytothed'MIRngunltorthecomtrucdonlltecfurlngcontttuc:tlon.norm~yhe11ortanyolh.ltOOtlelllonaln 
• aboutcfte ctwalllno unit or the conatrucdon alta ptlor to lha llttlement olcttls Agreement and dafhety.., pottlltlcn to the Purdie•• hartundar. Any vloletlon clthia 

• provision mey, II thllllctlonollha Sellar, be coneldetld • matarltiiHa&Ct\ofthlaAgrHmenl end. In addition co any other remKJcaavellabfeto Seller, Sclllt maydtdarl 
ctt1e A;r••CMnt void and. In auch ewent. any •mount pelcltawltd the purchaH ptlclmay be retafnect by W• aallHcl end llquklatld dameeca. . 

12. TREES AND LOCA noN. The loatlon. ~'''· and ground eravitlan of the building on the lot. alewatloft of dwelling unit. end the revet~lng of i.h. plan. 1 
ftlelllery. to confonn to the ••IeUng lot contoura, are ~o be datermlnecJ by the laflet It Ita sofa dl1ctetton. Sallw ahall remcwe such traca from tht lot at 1 
MCtlllfy and It ehalt noc be IIIDOftllble for '"'damage to or daacructloft of ramalnlng trees durlnt the proca11 of aanstrucllon. Sellar attall be 111 iCed ~C~Miy to 
pfanted&ylllm.SaUer'eollllaadonecoriO'acetr .... ahrubblfyandod,.,landlc.plnt.••weUaaellols.ler'aochltrepalrcndwarrltltyotll 
the warrentiH 111 fonh In the lulldcl'a Limited W~anly m*ttloMd In pcragraph •14 bllaw. •· • ' · .. ..,.all fbltutea. 
12 AIODCL-.....-.ND-0' ""Ilene ... futnflhtnOC. ..,.;,at carpal! no er\4 noor tile epeeist mirrors. wallpsoar. wfmtowdecaratlne tnetmenta.~~tadatuan. lhnl*rt.ltndacaplnf, •rs-a.cq ~"(p;ttac. =~0: 
t~~eclel nresslacaa end cthar f~aturaa and rtcrettfonsl ltallt'-t eat\ll*ld In the ~I~- and modal .. ~ !• for ~~lbiUon P'lfPOIH ~ .• 1 ~ ~ • 

11 

purch111 price, unlatt othtNriltiKIW"ely ~d h~teln. • · ' '· ' ' · . ' 1 
' . ' • • ' • ln. 

1 14 W~RAANTIES. PutehltlfhttebywtlwunyandallwarnntyrfthttprovldedbotSactlon5S.70.J ol~haCodeoiV1rglnii.UnJas .. ~edcehltwlllhara 1 

w~antiftothlfthtnlhoaellqlfetsfrprovldadlnlheBulkflf•tUmlltdWiflllfttyerehcraby••cluded.PurchatuhaebeenalfOtdtdthaopportvniCyiOttvMwthlawutenly 
prlot to ••ac:utlon of tfllaAareemenl. and agraftto ec~ thte warramv •• the tolewerramv being glwan by me Seller co me Purdtlsar. Purchlllt tnd &allu thall !n:: 
ttl a hauea andlotbefora a1ulamen1 and noaa In'"' ftra·Secuement Inspection Report any lncomplatawodl ordtftctt. Thttaaf~ur~::~~~::::~~=ulldef'l 
liable for tny pattnt Incomplete wort or cfafecte not ~pac!Rcally noted In 11ld Prt.Sanlamant lntpec:doft R•t*1· unl••• oth 11 .._.. ~., pr 
Umhad Warramy. fill furth• t;raed that thtrl shall be no withholding of Sellar's fundi at tatclamtnt for any luch hema. ' · · : ~ . 

1MI SEWR MAKES HO OlMER WARRAHtlEI. EXJ'RESSED OR IMptJED •. OR ~ED IY ST~11:f'lo TO piE PURCHASER. 

111. DEFAULT BY EITHER PARTY. tal ln. the'""' thet this Contrtc:t II not perforntldtay~aear In acCotdtnce wtth ltat•ma andprovtslont. tltla Contracl. 
m1y be terminated by Sellar and upon euch tttrnlnatlon SaUlt a hall hiYa the right 10 retain ell amounll paid by Purchater hetau=~ •==~ed d:r::;••· '!.!; 
IClnowtadgcd end egrcad by saner 8nd Pttrdtllar that Ute alorllaklllquldstad dama;aaar~ not • penahy, buC r~esaneactvll damagea . . • sua 

1 upan 
cllfault by Purchat•. which damefll wiJI be aubltentlal but .. not cap~bl• of predll datemtlnldon.

1 
• . • • ~ 

lilt In the l'ftfttthaaltlll Contrectla not performed by Sallct In ac:conlence wfth I e. tarmt and provitlolw. Sellar ~*nv In default tnd Purc:ft .. ., noe being In dlfaull 
hereunder Purchcaar may •• Purchaaer't sole and ••clull¥1 remedy hctaundar.lerrmnaltlhll contrKtb¥ ofvlng Pfomplwrtltan not let thlfeof to Sellar, and Seller, upon 
riCI!pt of.~ notice, sheli forewfth return to Ptltchlllf allauma theretofore paid by Purchaaar loSaU. "-aunder • auch tum• being agreed U90ft asllqulda:.::.~:~:~:: 
1 result of Sellcr'a dtfault bec:eu•• of the difficulty end uncartalnty olatcar1alnln; eccuat dama;tt. No cthlt demagae. rights 01 remedies lw,!:.•~~'~:' 01

:-cull nc aa 
eiiCI to terminate thle conuecll shall In any case be collectible, ani&WCtabla ot awallt.,. to flutdtellt. and Putchlllf IQtHI ao eccap&a ta-r• N • payme 
Putch118f·s total dama;ft and relief hreundlr In euch event. . ted "' 
18 DISCLOSURE 111 Whetuppllcabla thiPutchuarbye•ccutlonharaolac:llnowted;aarecalpe.prtortothee•ecutlonolthii.Atraemcnt.ole~• "" 
die Dflclosure atn o1 P.;.lculera for New Home Buyers. 11 raqult11d by Section 10.1·3. Chlptar 10 of the 11!1 Code of the Count' of Fakfu. VkgiiA, 11 amended. 

11»1 Purchllar ecllnowfed;aa that he hat Md Jh~ ~unUy, prtot t~ &he~~ ol thll Mi~ to examine ~nulact~lfl: wwranclat on appflanc:" and 
aqulc»ftenc Included In the home. · · I 

17. HOME OWNERS ASSOCIATJ..ON. In the rtenttharelle Homaownar't Allocllllon. "*' Putctl11• ectnowtad;at rtc•""- "":c:;.::,a.:.a: 
Agrecmtnl at copies of aha Homeownar·a Alloclallon by·lawaand related document~: Purchaut ~~~~ to,bt Mund by the tatuJIIJoM. byomwl 
Allodallclft and a;rtft to pay the IIIHimlfltl tctabllsl'tad by such Altoclatlon. • .. 
18. MISCEUANEOUS. tat TheprlnclpalatothaAgrcementmuu.ialfragrtethllltlhallbeblndlntuponthem,lhlfrlndltdtoftheltraiPICIIvehclrs,all~;::-
ldminlsttacon.succftMdendattlone.pn~Wtded,howaver,!hstthePutclluwthatlhavenoriQhltol~thii.A;tacmltlt~lhlpriorwrlncnconaencof&hl • 

(bt the"""' and pravtslonl of thll Agreemenc ~It sum.. the lettllmlnt hareunder. . • "* 
let 'urchcter Is 111111e111y Pfoftlbhld from riOCifdln; lhla Apaement or tft\. memorandum thereof. and U90fl any ettamptld ~MC~Natlon. ~ Ulat ' opdon, 

.., .. IIIIIM ahall become null and vokt end all rlthc• of Purchaaar hereunct.t the II there~ MIN and tar!Nnace. · · 

2 6 2 ldl Dme 11 haraby declared to be cf the 111anH In !"• plfformenc:. by 'urdte•• ol HCh ol run:he111'1 ob(lfatlonl hereunder. ~ 
ret ThltAgreemcnt antalrtt the flnaJ and antlrt•oracmem beCWMC'Ithe pen ... htrMo. encttherlhlll not :"boundbyanyt•ma. condiUOnl.ltl&~ ...-rendd. 

at reprfttncatlonl. or.a or writtan. not hcre6n CIOC\tllncd. · t 



GENERAL ADDENDUH 

,.., 
In roforonct to the Agreement of Silo betweon;f.:n 1.-.. ~t .. ,'f' ;:.:I.', .. .:,L~, .... " .~H" 

. ~----~--~~--~,~~~~ 

t.J .... · u===::._,.;6.;;a:.:o....l.;g:,·a::;H-;:;.·"""'·....~]~.~:'t'1;.:z.::~J:k.:.:··?;;·~' "-1/r'-/..Jt.l.o.::Li:.ti,~i..~, .. :.::~w· 'L..IIl(t_..:.)~~;..;i•S,.J1 
""'

1

'-.J' ... '·.:..·' .. ..;v'.J-'.!.1-· the Purchaser and Seller, 

dated ;~;-~ .. k• , • •-· , ! 1 'I J 'l ;; .. 1 covering the real property commonly known 
'I~ 

u_,,, J. a.. '/t"'·S · · ) "< , l-s '-!, .. .-. ·v 
, ~ J t.~· t. ai 

'· •fA 

the understgned Purchaser and Soller hereby agree to the followings 

f~,·t·f., ·;·k':CI tJ .... _J. 4''/_;))~ .... -:1- (-l''y' ... :.t·, ....... h'' 4'J(.:.t f.,;···) 

,.,,?1 /~ r ( ...... ·\!". £ L7:,..fi" .. ,(. ,.,-/,, .. , ... ! /. l dt I 
... ;; • I ' fit f I • I ;•', #ott h · , 

\,.) J J ,/ J.! '.J _t.j ./ -·· I~ • .-.(,'4'1 .A.tn Ql·lu., .:..(.,,.... c:.='(..J.t:L., "/'/-,l,., ,. ... .- /f%'''-!} 

,·r·.,, ... 

Tho horotn agreement, upon its execution by both parties, ts herewith made ~n 

Integral part of tho aforementioned Agroemdnt of Sale. 
' 

bate I 

.. ,;J/)t/r7 
Date 1 1 

J/.!:1/Kz 
Data r 1 er 

Sandra K. tinqsay 
Assistant cOrporate Secre 
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CLOSING CO$T ADDEHDUH 

Thtt tddtn~um •o t•1•• Agreemenc1 ~•••~' J b~ an~ 
between l: . ~"'"" l..t • , . U,..furcha~er, and 
CeLL,~-:(T ).b..llb {'4-!J;I.? , So11or, •poet rfes •• ' c1osfng -co-.-t-.-.-p_r_e_p_afd 

expenses and ~ptfonal or eY;ctive services or charges to be paid by Purchaser or 
St11ar In connection with the Sties Agreement. 

1. Purchaser or Seller shall pay those charges as checked belowa 
PURCHASER SELLER 

-.:::::- ATT•-'hl'rl /"kES. 
Tax Service Fees 

~ Examination of Title 

~-

'x'--
,• •_..t:::__ 

--k::...-

x:~ 
x.~ 
x·~ 

J.:::_ 
"/. 

"'"" --J:::::::_ ,X
, 

__.t:::_ 

Title Attorney's Fee 

Preptratfon of Deed 
Preparation of Hortgago Papers 

Mortgagee (Lender) TftJo Insurance Premiums 

Notary Fees 

Survey 

City, County and State Transfer Taxes for the Deed, 
Mortgage and Purchase Honey Hortgage (If applicable))\ 
Recording Charges 

Construction Loan Release fees 

State Grtntor 1s Tax (VA) or State Stamp (HD) 
~ Termite Inspection and Certificate 

Hortgago Lender's Loan Origination Fe~ 
Prepaid or Escrowed Property Taxes 
Prepaid Interest 
Prepaid or Escrowed Hazard Insurance Premiums 
Appraisal Foe 
Inspection Foe 
Credit Report Foe 

Private Hortgago Insurance (If applicable) 
Any and All Other Prepaid Expenses or Escrows 
Required by tho Hortgago lender 
Homeowner Association Dues or Prorations (ff app1.) 

~ Property Tax Prorations (If applicable) 
VA Fundfng Fce/FHA Hortgago Insurance Premium 
Title Insurance Binder 

u. Purchaser ahal1 rofmburse Soller fn tho amount of $ --~_,~.Z~/1;...!.__ ____ _ 
at settlement, to be applied toward tho Purchaser's c'osfng coats as specified above. 
ttl. ALL OPTIONAL OR ELECTIVE SERVICES OR CHARGES SHALL BE AT THE SOLE EXPENSE OF 
PURCHASER. THESE OPTIONAL SERVICES INCLUDE, BUT ARE HOT LIHITED TO THE FD~LOWlHG 
ITEHSa 

Purchaser's Attorney, Accountant, Inspector or Other Professional Foes for 
Services Rendered at Purchaser's Request 

Owner'• Tttle lns,.rance Premfums \ 



GENERAL ADOEMDUK 

In reforonc'l to tho Agreement of Salo botwoon Ronald L. & Alexandra Snellinp;s 

aa4 .l441oott Hill a Corporation , the Purchaser and Sel I •r, 

dated February 11 , 198:;2 , covering the real property common1y known 

11 Lot 11- 9105 feartreo Land1n~ 1 Alexandria, va, ~'~Q9 

the undersigned Purchaser and Soller hereby agreo to the followtngt 

Credit to purchaser for Standard Carpeting & Padding ina 1a1e no 
Upstairs Ball, Master Bedroom and Bedrooms 2,3,& 4 

We, the purchasers of Lot 11, have elected tg furnish our own 

carpetipg and padding in tho boneo we baye purchased at 9105 Pta»t;tee 

Landin~. in the Union Farm Sub-Division, and taka tull roaponeibilit7 

for having our choice ot carpeting and padding installed in the bonae 

attar settlement. We ·release the builder Carl Ber~ateiD & •aao, fPea 

responsibility to install carpeting apd padding and any dama~e incurred 

durin~ it's installation, 

The heroin agreement, upon tta execution by ~oth parties, Is herewith made an 

Integral part of the aforementioned Agreement ~f Sale. 

bat~ 
~ tY! tZ 
f41tz 

bate 

bate ' ' e or 
BYa Sandra K. Lindsay 

Assistant OQrporate 
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····Dllll 

Jiillt 
~S ARE BASED ON PRESENT 
CONSTRUCTION STATUS. A DELAY 
IH RETURNING THIS FORM COULD · 
INCREASE THE COST OR ELIMINATE THE 
POSSIBILITY OF ANY OR ALL REQUESTED 
CHANGES •. 

ITEM 

Jill&- l$,,,.,t1L_ &-. Tn~ DELETE 
~DO d 
DELETE 
ADD 
DELETE 
ADD 
DELETE 

ADD 
DELETE 
~OD 
DELETE 
ADD 
DELETE 
ADD 
DELETE 
ADD 
DELETE 
-~Dlf 

DELETE 
ADD 
DELETE 
ADD 
DELETE 
ADD 
DELETE 
ADD 
DELETE 

CHANGE ORDER . 
Subdh1s1ana /j,.,_.,_ ·-:z:--.~ · 
Lat:_.LL_Blo.ck-=--Type 5!9 - <..1.,_ :1.. 

-~ ··.; . Purchaser: ~rt# 

Telephone:----------

PRICE 

-

ADD to put change order tnto effect 

1. 

2. 

I understand that the above work is not included tn the tenms of ~ contract, 
and a check covering thts work 1s attached hereto. 

If requested change or changes require some deviation from no1'11111 plans, 
purchaser agrees to accept same and fully relieve Seller of responsibility 
for same. In the event the Seller inadvertently omits to install any of the 
Hems set forth herein, Seller's 11ab111ty shall be 11mtted ta return of 
purchaser's deposit for said terms. 

3. It ts hereby agreed and understood that if settlement on the subject property 
ts nat consummated for any reason NO HATTER HOW JUSTIFIED, the money referred 
to above will not be refunded. However, should the property be resold and 
next purchaser willingly agrees to pay the whole amount referred to above or 
a part thereof, the recovered amount w111 be returned ta the undersigned 
purchaser upon receipt of same by the Seller. 

~~~ 
£lu t . .( 11 ,....L. ...... ........-;J .... u· ~ ... ....-.:, 

urchaser 

\ 
Data·· ~'14/f2 
Data 

I ... HlLT..S ~I 

bate .:rjzltz 

. 
~. 
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. DMI' '!I~. ·.· . N~VV ;HOME SALES AGRE·E'~ENT '.:; Gl' . 
•. ... ·c.~.· ~. .. ·~·;:~ ~ ~~ ... -.'1-·'~t ... : •. ; .. ~~f~;::Jt'.i;:- ........ , .... ,.':. ··I··· I'·:.~.·-~~ ... ; .. ::·.;·;,· .. , ...... ~ ........ ~:~~ ·J~:·~\ 
: · .. "· 'V1 .. rgJ .-~-~~ i' •..• t. ·•·1' t.-IJ r,:.; ·FltJ .. '"• .·. I ··'~iX·~~I ·. . ... , ............ .,.·· ........ •. . . '• . :I ~·r~ ; -~ .~1 t·· ;l·:. • •.• •• : "I~·F. . ·~· . J~:. 
t .. ''<¥ ll ., il .. . i . 't . .. ... , ic , . . ···~:1 ~~ . . • . ., • . .. • .. ,, .... J! .. '·" ... • ""':''•· '·:·~ .. , ... • • .. 

: ·:·~~~~GREI!~em.~·~~~hl•£~;yo!··.m;,t! ~:~~~:~ :·~.··. ~···~ .. ~·~·i_lLtiy.ndbe~~~~-·LL fp·w·n~ ... 11,/IJ~M i:zT; 
0 ~1~!£ :fi2£1.t~~·t·, ;• lhtrel~t~tr known lllho Purohllortond · ' 

__ ___ --:-- _ (hertlneher known t1 the eeller) end 
Builders· Marketing INC. lhtrelnther known 11 the Agent~ ., ... 

·WITNESSETH~ Thli for 1nd In co~•Jd•r•llon of thl 1um !)f; .' ; F:'J re 77..c1 " r tt cv D • poue11 
(I .:f"41f=d ...,.._,by (c11hG or note du• ' · - ·: ··, · _,.,.. · ) the rocolpt of which II her• by lcknowled;ed, the Purc:huer 
10r111 to buy, and the Seller 1greoe to ull '" of1htl cer11ln piece, parctl or lot of land 1nd !mprovomenlltherton de~crlbod 11 followa, to wit · 

All of Loa • // . Block :: -~action - =:· ' ~~. Ea&tb- Subdlvlalon, • r~ . ' 
County, Slelt ol VIrginia, togathar with 1 hou11 generally lcnowri'aa lht · ;;: ~ .f' A, f~~ -:= 

2t!J{"' e€"CTtSIF~ .J. __ ,_G ---~-'-

', 
100 

•"o ··-:• o" •• ""
0 

• 0 •• ·,,~tl:.~~ .. !•ot '• .. , I ;• ,.. o ,0 .,.:• -~~ ,• ::.~ 

1. PURCHASE ~RICE. l'!ui''Purchlie price p1yablt fortht P~~perty lll~uum ofTltU J/u q D'!" e=t) N'!l\::f7}'-?:~-~.'' ;. '?i:' 
1111,1 SA:'? 'F« yC"' Hun O.(¢A f?l~&;y. : ... Dolltra 1~ '~n,fwhlch Ia pay~~~~ •• folio~:;./~ .. :.·· ;f ~~ 

· 1•1 •• i <nti'> baing an urnotl mcneydapoalt, thuoctlpt ol which Ia horoby ~eltnowlodgod by Soller; and. . • .~. J;:, .. : .. -.( :~ 
'·t). • ... ...... . . ' . ' ,. . . .. ·• .. ···.;,;: •. 
: [b) t I~ reprounllng the procooda of 1 ~oo~ to bo made to Purcha11r by the mortgog~ ~~n~O[i ~nd · .:.' ;·,' .' ~~:::;. :'!·. r •. ·: 

(c) t 114 r If~ being the bal1nc1 of lhl purchlll price, payab~l by Purch1101 by CIJ'11flod or Cl,hler'~ ~~~II i~nloin!lnlll ; . 
horolnaftorprcmdod. : .·c:;, !Yr-. ·J o y ~·}!:t t ~···· ;~· .•.• • .:.:·· 1 .·• ,-: • • : .(~! '·!•.. .. .· :..·. _.•:·~····.~·. "i 
2. !-'ORTOAGELOAN. (al Purd\lllr,atlllown~n ... ~~llttoliiii,PfocUf!~nclplaculoaneommltmanlatcuredllyaflnJL•IdoiTrualontha~Hin4, .~ 
Joe In thtiUm ol aN e- H u n ~4 t:= C) .7Hi ~ ~ ."t¥A ... .. . ' . D~ll·~·••l «!'·~ r-~ring Inlet .... ,_ !h. ~·II ol :;:. 

~ I 0 "pltaMum. oratthecweYIIUntrtleat!MllmeofMnlamtnthereunder. Purc:haaerahaUmaklcSIII;•nt.lluthfutendptoplfappllc:atlondlellloiwtu,',nrtvell5) :: i 
• dirt~ from It! a dtll ot nGCirlcltlon br lha Selttr, wtlh aucta leMIIIQ agenclu oi ~~II lUll~ u ~an~ dtai;Mtld 01 appr"!ICibt~ ~,u.,, Ifill Pf~ of ~hlcta ~~~ JN&l ,('j 
locn ,,.,o be appll.d coward payment oldie afortnldl plltCNM ptkt,· :J 1 '•·· ,.·.· · • • . •: • · • • : :.. .. .• • • : :· _ , • • • • .,. .:· •· ·' 

:. _ lbl II 11 .-pfllllt ~,_, lhatln ~ IYintlht Putetllltr Ia un~blt ,, '!~~!tiln lilt flnl Tnoatlotn rtftrrtd to •bow fromlha ~!"i'!lll a;tncy 01lnnllltllon 1\&med or'~~~ 
apptovtd II\' a.n.,, or If 1 lotn Ia CO!IImlntd trt audl ltnc11ng agency 01 lnalltudM b111 Ill• Landtr thaa &herealltt "'"" 10 conaummall lht loan by reuon of . ~ 
non·l)lrfotrnanca of anycol'ldltiON of tuch commlt111cnt wldlln die period al&lmt p~tacrlbed lot cud\ l)lrfotrnance under lht prOiffalon.t of Ill• commllmcnL or II tald Landtr ·,·i I 
rafus11to c.on~umlfllll end make tht loin f01 '"' othc; rut on tither before or af111 ccrqmltminclaltauad. U\t Sallarrhan hhl lht rlghtellla option to cancll and :~ ~ 
t~rmlnall thla a;r11m1nt and refund to tht Purchnttlhl dlpoall harrlnbtfOft mtnllontd:i:N.Itlht Stilet' I opilon,l!lt Purd'lattuhiU tlcvt &N prlvR•o• ol obtalnlnlillht · j: \ 

• F'lnt Truflloln frorn od\treourcu.lf thtltndlnt a;ancy otln1tllullon Mrntd Ot approvtcSby lltlltrrtluMalo mah 111ch loin. In no tvtnllhtll S•ll•r htvt any obi!; adona . · ;·~ 
01. lltllllldu Lo PurchaMr ~ fCCOIInl ol tht Ltnd•r's filii Ill tot"' lo•IJ• lor ll'l'f' 11110n Yollt,lllotvtr, otllar than &ht obl!flt&l,n ~f ralundlnglo '"""""lilt dtll!iltll . .( 1 
.rnad•"r"'~.~~·~ ~~~.~·,! ~···!": ~~C;.• .. ~· . .'~~ ~ df'·~~ ..... :-t~~.~~.~·-~.·-.:;:j 
3. THE DWEWNG. I• I leD• hlurect~ 01 IMII erect upon thl uld lou · J.. E' £ - ~ . Uodtl !HtsUina tubllantla!Jr ~ aceotdanct .: · 

·· 'Wbh pltnl an~ ~dRc:.allont, IOQcthtr Yolhll amtndmtnll thlreto, Oft rt1t 'With tht Coun~ of . • ~~~ •p11.:..,. I all~ thal1 ht~l &lit rl~hll~ :; ~ 
eubllllull mater tell, llonur ... equlpmtnl 1nd tppllancu ol tubflantlally equal quail~ lllhott apaclntdlrt the Plane. Sa lilt lu11hll rtllllllllht rl;h& lbu& all all no& lit • . .j 

· obllgattd1 ~ malll CNn;u In CGNtructlon u mar be required from lime to llmt 111 Plllchntr'l mortgage laniM!, 11\i FtcS.ral Houalng Admlnlalttllon. 11'11 Velar ant . ::~ 
AdmllllaUadon, Ot •nr Oltltr gcwernmenlll tiAIIGtlly having Jurl~cd-:"' ovar ~· propert'(. 01 ~~ may be ~~htMlae requited by rnf&erlal,fh«U;c,. ~~ ~19f!P11111 01 • \ 

• amtrgtndea. 1 ....... -~ • • ·.. • .- • • • • • ·' · • : "''' _ . •• • • · 

lbl I alter thaD complete CGnnructbln of &ht "'-lllng on Ot btforeV• Y I!"M 8 It 0! llht .. Complpalon Dall'l p~ovldacl. h-vtr. lhu II StUll ehall be.'·. 
lftltpd '''"' tll:ooaln l!tt ptogcua of conauualon f1't Ada or Oc41•bof dtepu111, Stllar'alnablll~ to olltaln matcrleltndlotlabot,lnd•m•ntwulher, and tny o&htr CIUIII • ~ ~ 
beyond lh• reuonabla or ptiC'IIc:al eonarol ol8all~t,lhtn tiM Completion Delt ehlll be eoctended lOt 1 number of dayaequallo Ill• period ol any auc:h dtlly. Saller undertaku ·; 
anclt;ttu co~""''"' COC'Uitrucdonofth• M~lllng'WIIhln 1 period ofot~e f11Y!J' eherlhp dll,ohhll Conu~ca. no!Wf&h,t•ndlnw ~r~alf perlodwt1lch '"'1 q&h•~••.• ~ 1 ,; 
cwovlcf~ lot undtr lhl1 a;rttmtnL ,. . •• · , 1 •. ." , ••. ~- . • , 1 • • : • 1 'l 

IC1. rurwattii'IIRhtvtlhltlllhttoMitcld\odwtftlno'adtc:otlllnQDOIOIIfromamongClllotllmpllltOMOrovldtdb11•11trlftaccordlnciYo11lhlhlpollcycppllc•llll .•. 
lhtrllO pliiCtlbtdbV ltller.ln thltvtnt lhl Purchu., lhatt raa to IQtdlllh~ uld rlghl olnltCI!on•Uhln tin II !31 dlyt ~fltt ttc:alpl of nollce fromlladtr,lt&ap StJI~r lhiiS . ~ 
hiVI lhl r!;hl to ~ltllhl lnlttlor or the dwelling .. Seller tniiY dtUrmlne. • 

' · ldl No all11allona. c:hano11 ot'addlalona fhtll bl m1daln tht conauuctlon ollht dwelling nor shalf'"" loctfl YoiOIIt be perfotmld 01 mtlarlala added trt Seller unl"a 
tpptovtd bf 1 duly 1111horlacd •aanl ol Seller In wrhlng and paymtnlla mtdt fot aucta chan;u •t tht tlllla requtatad b"r Purchutr.l&ll unclcntood thai Putchaur Ia 
purchaalng • C.OmflCIIddwtlllng, lndd\at Stn.,ll notecdng" 1 conucctotlot Pvrchatllln&IM Clln.tructlonohhl dwelllnwandlha&Purch•ur ahalllcqulre no tight. &lilt 

· otlntarenlndtect.¥emnaaxc•ptU\trl;htandobi!Qallonlopun:haaa&heumelneccordlnca'Wllhlhlltrmtof&hlaConuaquponlllcomple~n.Equltabltllcltal'laUIImaln 
Yllltclln ltUit llrlllt dellllsry ol dc.cl. •-: .: • ... • \ · • · !\•:~ '1'· :1 · 1• · '' ~ .. ·• ·r · ··~ • · · . ... · ~·· 1:, • .. · • . , • . . 

. . ' .. t . . . . '•'!· . • : .•••• . . • . • 1 
· 4, TH ~ S f!TTLEM ENT •• f•l lenl~m•nt ~~occur '' 1uc:h ''!"!' ~! dtalan•tld by~ lelltt trf notfu to~· Pu~c1'11111 thatthl dwtln~lil It r~1ctr fll! CICICupen.:y, • l 

'Whldl ahaU be evidenced bf lhtl .. u•!'C• al 1 ltlft90tary ot permeni~· Aaildlntlal Uai Perm" by lh~ Couflt'r of /!A liC. etJY On lltlltman& datt. 
Putet\1111 111111 pay Lo ltDtr f1't c.rtlnect or ca•hl•f'J eta•" die unpaldllcltnca olth~ purch111 prfet provldtd let lllltctlon I lllrtln anclell ochar tume peyablelo &ellat 
harelnundtr, end l•n.r ahall dlllv.r Lo Purdl11w 1 Chntrcl Werrtnr., Ptt<lllult •••cuttd by Stlllt, convtytng 10 Purchaaat Cllltlo thl Pro~ft'r· · · · • 

• lbl llldtmtnl 1h1!t be htJ4 ll IJ\1 olflc: .. of ~r41,J.b .,..IJ q. C. If . Depocll ~11'1 .:.ld olflct ~f lhl Cllh permcnt II 
alottiChf. &ht dud of con,.ytnca ani a11ch olhttpaptrt 11 ~~~ requlltcl br dlt lllrnl ohhla Con1raq a hall be dllmtd and conatrued 111good and tulfidtnl a,ndtr ol 
pertotmlnce ol U\ttarrnl htrtol. ntE 1'\JACKASER HAS ntf RIGHTlO SELECf "Jlfl SETn.EUENT AnORNE't OR MLI COMPANY fOR lmUUENT. ' 

1. AGENT •. C•l lea.thtrtbrreeoonla" 1•J 7'Q ~i'.LJlkCLL B&NIJ Ehe• A.L~}( .v/J · 'BA#IAt(A. C (}JI, 
u U\~ .l;anilll fMDOnllbll for ttlll lttNactlon, en.i 1M lalltr agrHI to pey 111d .lgenttale 11111 ccmmlulon at unlarnena •• foil~ . cf."' D . · • 

8crtLbt:tCl lf.M.t CXtO G ~<:·r ny. ,Lef'4$A=ll:= t*64E"'e-m~ 
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·. ;. ' ·• · · · · . ~: -~~ ~i'ial· •:.;:: nt:r .~!: ~:l!~ !':.~ · .:!f 
l'J Purchaalf acMowltdQII ancla;ra11 \hat M undattllndalhat. what the Agent may have advlaad and consuhadWICh en• lener, httrcMaCII 1nc1 1St C41\1rtCIIIrl : · 

concerntnt &ht dtll;n. cor•ltructloct end t:favelopmlnt atthel'louat.tht AQtnl doll not ~er:epr. nor will Purch1ur anamptln eny mtMtr ta ahlfQtlhl Atlnl wl&h. any 
_ PabiUty 01 retpoMibtllty whlltocvtt tor said cltal;l'l. ot lht conauuctl4n aMI 01 dto~tl119m1tU ot lht houat,.or any dafaultt In parfotmanct ~ tht 111111. Shi ardthtat ! ; 

• ~ 'tftdlot "'' _.,...,,a.or. •. ' • ' 1 1 \ .• .• 1 . ·. . ~ · •. "" ·• . ..... : a\ · t. 1 • · .. .• !~·i 
CGt '""""· '"""''" recovn.taaUftltlht Aoent receive a alllnforlnttlon 11 to probable delivery della rrorrt I he leiter and\h•' In It\ I• raoardthl A; ana ltmttett tc:llnt ·· 

. 11 • canduh cftnlotmadon andnottft anvt~epect •• lhtAoant ohh• Seller. Tha.Aoent a hell not btteapontlbl•ln eqy man~ wf!lll~lll~ll!fW~•If(ll!' (\''tlr•••"-"""" 
~ lhe lelllf •• '!'~ .. ''C!I•!a~~ ~·~'Y .~··~· 1111etn~ aeraecs !h~•! Pur~~~!!'!~~~~~~ sola~ .•• ~h~ ••!l~r In an111~p~d; . • ~ :~ "'!. . •• , • ~:.. • 1 \ ~ .. . .. - . 
•• RISK OF LO as. laQat au~ •• ahe rlakofiOII 01 dlmtgl IUald ~opcny by jJrt ~ othtfCIIU~Ity uml~ th~ da .. ohi&Litmeni''""'" lhll A;reem'ani._;~·;~.:: ~: 

• • • . ' • • • • • • • • • •. • ;. t 

7. nTLI. The ,;op,.;y shaU be a old fra• ola~urnbl>\n~. i•c•"'' .~ironaikl. ,.j~ \1 ••ntcment It to be ;~od of record end fully rnsu11blt by atltlalneurtnn i.omoany ! 
aa fttular rat••· ~lllect. however, to cov•ntntt, .. ,,rntntl, rl;htt•Of•way, conoiUont end reatrh:llana ol f1Cotd end au;h resuloatattt 11 Itt aptclllcelly 111 f~nh h~tln. , .. , 
~nd epy och!' eucmtnla pthlcb !fttY tit obllrvtd by 1n lnaptcdon onhel'roP!"Y· Oaht,...,ltl, lht dtpoal11sto be rsaurntd and ahlt Agreemena daclattd nuU and void auht . · ~ 
optlol\ of thel'urctltllr. &mlau !h• defeat art of 1uch chtracter tnetto~Y may be r1madl~d by Stlltt,lllttsec:aa ao do ao. The S.Utt tnd l&aAgtn& ar~ ~are by taprutly. ~! 
releutd from au llabiliiV,IotdlrnaQ11 byree•cn of any defealnah~ tlala.Jncaae reut a~epJ,,. necuaaryto perfta lht title, auch aalon.ll Selllr alactllct 'fcltttah umt, ~ ~ 
muat be at lien Pfo~Jyb'eqt]~ lltht ~tll11'1 ••pen,., wtt~ttupontl'l• a~ herein tptdfled torluU untamtnt by the Putchaaer MriJI be axaendad 101 thepuiod neceua,., 10i : j 

• tuch tcnlon. tn~ niiM•~ 2 fddiUonal monatls:·Th• premlsea are tokl•ubltct lo auamen11.lltny, cttalad or to be etllted. ptlot 'o otlflat 11lllamen1 In f11r01 ol utility -~ 
' camptnlll .. mllnlclpal tuthOfltlet,,er ~"·"'·G&:Iltltftmtnlal'tUCbctle{•• f!X ah•Jnatallltlan oC U\llltitt or ''""ll;hl~ ·~4'~ addhiiU'Itl j:OVtftlnta. fiiUictlont Olllllmentt • 

; wh\ch mal oe plactd !ft r•~d tr.th• Seller.''''! •••cutten tt•r•of l!llthl ~ntlll qf th• Prep\"' :~cal~ lha communhy of which lll~J pan. ~Ia A;rttment •h•Q be·: '.j 
• ·tubatdtnlt'tcrtnysuett 11aamemt. rlthle-ol-way. cMfteht~ott.l ••. :f·.t :::f·;l~·. · ·.1 •· \ ~-" ;: 1 ' '• ~· • ., . ., • ... ;( ·; 1. _ , : .J 1:.: • • ·~ ~ ~\o.r.., ~·I 

• • J t 1 . • ,., , .1 • , . , 1 . 1i r' lJ . ~ 
'8. S~Ef.!~NT~~STS. I '\•areed'th'et {hHo~l ·~faa~~ t~ ttnlam~t a nail be~lclttlolloM Cunltaaapecllltci o'{'~rwiM twllnt: t,.... ·• j -~ 

• • t"'l•l · ~·nta.taatt,lriiuranc:• tndlntetell onea .. tlttQ tf1Fum~rancaoe.: It anyJ~ cptfltln; lbtr;ittte &o"' tdlutted 10 d'ladett oC tllnsl,r. T•~•t• g~n'r~ran1!1P!Fitl. • J 
... ~'' ao ~ act~u•~~d a~rfli'IVIf cen~!~ o~ ~~··a. !~c~Uh•! "'~!~m.an&pfOtl'\'q!pvem~na~ co~ttad Pfl~ to lh!t diet "''ao~.'fh"~!! ·~••~m•~Jt.lh!''lot II•• ta .. r 'j 
laviedot~thattbtpaiclbySeDar.ct,tllcwinumacfelftlllfiiiUijJil~·ptt,t,nafer.:·· 1i ........... •\'. ,.:1· · l lt . ., .•. ~I"' . .-"\J':·~ I ,.)J.,,~, 

•· • \.Ct!l Th~ Purehaae~ a;rJea to d•r the ~ollawlng ColtS ita~tll""~t: t~lnaildn otjUie. allthle~~nee ptt~umi. 1U ni~i~·ln~r~ prem&WU.: IJ!~.JIMI . ··:! 
· IU.-,.y fll.lolft plaC~In1 flll.'lnd any G\t'lf fill l~lltd by lendtt, tllltJMUIIftCI ~lndVt cto.lt1111M llllllmlnt fill, nolltY fJII. CDI1Veyan£!J'Q lt~I4_J,1Pif llioq oC •• ~! 

ptpare, county en~ Altt trlnlftr laa~t, ~II fiCGfdtn; chlfQII.Inclucllng ShOll fa! Putcht,. MIU'Ity llc-1: II ~nn!~!·P~~.~~Io~ oJ lrYf.l ~!!,CI '.1,~~~ \nd!n'~5~)an~~a.; r'~~. :~; 
let Th• Stlltr llflll10 PlY lht lollowlnt COlli II tll11amtnt chargu fct preplltllon of dted lnd Vlrglnlt Sltll aranuw'l Tu. II lptllle&blt. • :. ... ~ . .':: 

If. OCCUPANCY. l•t Oa:vpancr heraundet ahell be given to hltchttar lmmtdlattly titer aenfemana. Howt¥11, II, at tl\e ltllar•a dlactllloc\ sht rwchlltt ~hai .;.·;~ 
ICCifi~U~anc,y of l!f ~ft!pltt•f fl'l!'allln' prtor fO ,. CO!"'rt'I'U or tuch unb In~·· lim pi' to the Purchlaar, th• Pur~~ .. , !hall•·~~· "'' Stll~r'l ~··ncaa" occur•ncr 
A.;r .. mtnl and 1t11cl C4ndnua Jo De subject to th• t!tmt t-crJof ee " l')(chaaar did not occupy tuch dwelling uniL · ·. •' · • ·. ·,. · 

1b1 No~d\lttndl~g aht Putchtttr't rl;ht of~~"~~ ltafor\u1l~~~e ·sin at thall havelhirtatn to t~t~r upCin P,op.,Yof ~~Putcheter .. tany ii1ne iltat tttDirri. \it 
fot "'' putpotl ot mailing tdtrlor dlana11 to tht foe tnd lmprcnmentt "'ereon.lncludlllg grading ~~nQtl tnd 1~1 ramoval of Utta, 11 may~ 11q~ad by Stll11'1 sill 
plan, 01 arry modification tntrato, ct eny cbano•• which rnay be rtqult~ ·~ • condllloft o~ ~tll11'1 relaue ~ eppllcallle govt~nrnental a~ah~~~~~ flom tny tnd ell .• 
1~1on ot lite plan bonua ot oaftw ttctows. ' • · · .... .. t -· "' I· • : • • ·• • I • • •• , •• • , • . •. 11 .2' ' ~. ·' . . . ,, .. . 
10. UNSOLD UNITS• UntUauchtlmeaatAofthedwttnnaunlltlnltlltr'taubcllvlalofttreaoN.Itltltlltrtue,.,.,thtrl;httomtllluuchua~if"n'olddwtlllnt -!:J 
uftftl.the common ala me nat, atrlll and the rnaln '"'""" ollht projact. 11 are ntcttllry for 11111111 f"d ~n,UUC11on pr~rC!ft· ~uc.cl"'" rac~n11i1 anclecknowltd;al ~.-·; 
1\)1 undarl'lancSlng that In Otdtr 10 accompllah Selllf'l conllructlcn prOQIItfto cn.:ka. con1trucaton tqutpment tndpanonneland not at tnclothtf lnccnwnltncea etaancsa"' ·, ~ 
&hereto may be Praline. Purdtuauvree, noiw ollatrucl otlm~t ''!! IUdl conscruc:don or aal•t ecaMal•a. • · :• · • · · • • ~·. · ;~" • · .. • : • • · ·• ~. • . .i-bl 
11. ACC&S s. tltt Putdlei!; ina~~.;...,;~~ .. Oftn~~~o .~~~~unit~.~~~~~~~~~'-~""' c::niln;;:;l~i.. ~1: he ruwti .,:,olhrtpoi~IIIIGnt ~:~:~I 
01 ebouufte dWelling uftct cttht conau\u:don aile priOf to lftt ttnltmtnl of thla A;ra•m•nt end dellva,.,.., poneaalon to ane PurdJu• ""'under, Any ~olarloriphNa ~; •J 
provialon rnay, 1Uht eltctlon oltht Saner. be conaldered • material bttedl clthla .l;recrntnland.ln ad4idon ao any other reme~laa avall~blelc Sellar. a,u., l!'lfdtcl~r• -~~ 
&hlaAgrNment *d tAd. In such event. any amount paid toward the purdla11 ptlct maybe 1111lned by Seller aellaed and tlquldl&a4 damt;ll., •. -r~· ..• 4 •• - 1 ... . 

12. TREES AND LOCATION. Th• ~~~ft. ~r~e.'and ,;c.~~.i~alon olchetlulldlnoon aheloL altvanon of dwellln; ulllt."and&ht fhtttlng ~the pian. II · 
Melli Iff, IO unf01rn to Ull II II linG lot COftiOUfl, 11e fo Ill dtterrnlne4 by 'ht lelltl II Itt toll llltCitUon. Sall,r ahaU"rcmavt luch 'lilt lrom lnl Ia. II I& mat de~m · 
ntCIIIIry and It thall noc be re1pona~le lor any dtmege to Of deearucalon ot ramalnlna trees durlno the ptoc .. a of cona&ruclion. StUN ehall be lltpontlble only l011t111 1 

ptana•dby him. S~ll!f'l obUQetlona torepltc• Ira•~· 1hrub~ery tnd oa~rttndac19ln;. 11 wtlllt ell of S~l!~·~ ~lhtuap:lr and~rtl~ty ~~1tlont. •~tUbe Umlle.~IOietyto . ~

1 Use werrtnalea 111 fonh In the l11lldlf'• Umhad Wm~!'I'Y rnenllonecl ~. ,_,.,,.~~ •!~ ba.lo•. , .•. : •. . ... .• . .. . ~;. • . : • " ... · . . ." .· ~ . . 

13 • ..,ODELS AND DISPLAYS! . lilt hereby a;rted aha~ aq fumhlate encltJIIIuncnant Pfoytny, epedtl hou~thold eppUancat. fumlahlnat.I;IICW lla1utaa, ·.ii 
apactel aarpttln; a~~~d ftoor aile, special 9\lrlSif"-WtiiPiptr. WindOW diCQfld'lg ll••tm•IJlf. &ptclalar•t" lh{ub~ery.~and~ca,ln~.141¥1a.l ~~111 ·~ J!~•to•· canaln rooma. ~· 
1ptcltl llr1911cn end ather flllutll and flct .. alonarflcdhl_u !!"'~~In}' MOdel until end model 1111 are lor .. hlbltloft purpoab Only tnd 111 ftCillnciuded In IM ·; 

'"purdlaae pri4:1, unl111 oth1rwi1t uprtlalyP,tovldld htteln. ,,.., ·• .l. ~ ·• 1 · • • • •··:1 11• ···•. • ,.a.:.·· ·••·.:. ·•• • 1 ... ~. , .. ; ~ ••• •• r• .. :'·:,; .. f.. • ! 
14. WI! A RANTIES. hrchu~r 1\erebywalwaa eny and ill wa"an~tl~t;·Pfovldad by Stalon 51·10.1 of the Coda ofVIr;lnlt. Unl~~. lptdlladolhl~•• hcrtln. eu·.-·: 
wenanl111 other ahtnlnoae eqKtlll-t provldtdln ''" llullder'a Umletd w..ianry are harabyeacludt4. PurcMatt haallttn tffotdad U1e opponunilyto ravlawtllla warrtnty : , 
prior UltaacuUon of thla Agratmtn' and &QIItiiO accept thla wernnl'tlllht 1011 warrtnty btln; ;lvtn by'"' Seller to lhl_ Purc:hlltr. futchtllr end 6ell11 ahaU Ina peel ·~ 
the house and lot lltfcte llftltmcnt and nottln I hi Pra·Saatlement ln1pactlan Rtoort eny lnc.cmplall worl or ddtctt. Therufter, Purchlllr 101111 It& at ScUat ahlll not be .: 
Uable for any Plltn11ncompleta waflll qt daftcat not JptCifically n01e1 Ln aalf Prt•S!I,ttlt'!'~I'IJ lncpealon Report, unlace o&hetwlll tptctflctl~ provldaclln lht Buijdtr'l 1 

• Umlttd Wananay.lt II funher •sread thauhere chaaJ bt no wllhhofdlni ol St\JJr•a lunda·at1atlltmenllor tny 1uch ltamt. • , ·•••· ~· = , . ., ·., , . .. .... •.:. ·I 
• • THIIEUU UAKII HO OTHER WAJlRANTJ&I.IXPAl,SED OlliMP\JED, OR IMPLIED IIY STANTE. TO THI PUACHAIEft. .u !.1' 1' ... . • •• • ••t:. • ~' '"'. ; . 

• • , • • • •··· ' ~ • . • • • •• • • • r •'·•·ta.· • ...:, • ~-· . . .• • : •.! 

11. DEFAULT BY EITHER PARTY. · I• I In the l'llnt that thla COntract II not performed by Purchtltr In tccordanct with llalannt and pJovfc!Gne,thlt Con&raQ . ·: 
may be t•rmlna"d by Sellar end upan aueh tttmlnatlon Saller a hell h••• lht rl;hlao retain 111 amoun11 paid by Purcha .. , ha1tund11 11 liquldattd dama;11. tt Ia · -~ 

· acknowted;ed and a;r~td by Seller and ~utc:halltthattf'l• alortteld tlquldateddam•eu are nola panalty, '"! repre;cnl actu~l ckmagttwhlcn ~ellarwiU IUtttln up~ any : ·~ 
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•racaipt of tudl nociCI.Ihtll forawtlhrttUtn co P\lrdlatlf alllllmtlhettao(ora paldlly Purch111' ~~Sauer 1\lltUndll, luch tuma btlng agreed upon Ullquldaltd dlmatll 11 .· i 
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• ••• •. ' ·: · • • .J 
. . . • .. • ·. , . ·! ... ~ 4-. .... • •. • •• •• t• • ..... • 
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cdminillrttw~ aueceaiOrl end atal;nL ptovided. however.ahanhe Putchlltf eh~ll havt "",a; hi to ••~l;n 11"1• ~8~"~''ll wl&hl!~l 'h~ pt~W!\&IInconaeftl ot lfttlallar. 

eta~ ~ernenctprDWitlori.Otmll~oreemcnt~a·aun~ve~J~UI~minchttJunder,y:l :\ •. ~~ •.· ·• "\: ~' t,~·.\~i· ... ~ , ~ "\.l., .~.a . · 
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CAR£ BBRHSTBIN G ASSOCIA. 3 
1345 MCWHOBTBB PLACE SUITE 100 
AMHAHDALB, VA 22003 
7~3/941-6076 

L \'I: t\:C . \t ~,,.., 

WEATHER 
~ 
1:30 

..3!:;._ ~ 
12:00 4:00 

EVENING FORECAST 
DAILY REPORT 

'II 
STARTS U!\~\ 

!:b·'~$1 
PJlBPARED BY J/ o:" " ~fll rtl FINISHES 
1~-s~ 

§ ~ ~ e, 
~" O:~f.l~~ DATB 41 ~ 0: 
~~ "~~:.. !l:o 

: .... ~...,~~0:~ 
i-l~"4fl ~ ~ $:: 

CONTRACTOR WORX AREA BRHSTBIH \ \ 
ncrineerina f I I .... - .... •ft \ lc_ ·.-· .............. ootJ.nga c.. ....... - •• \ ~ ,,. : -......... ~ •"'-"" 
alls I t l"t .. ., . 
aapproofinq 
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arpentrv 
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!Carpet 
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•s:-.- II 

!PROBLEMS ~ ... -

""1'-t. ........ ~ .. \.'OCe.-""1.\~\." ~~'·L• 

icOHMENTS 

~ "-l \a.a N\un ~~~~~ 

VIS TORS 

!ACCIDENTS: NAME 
} 

INSPECTIONS 

SUPERVISOR DESCRIPTION 

PL~X #. t· 

DATE_f~1 

~~~; # ~ /Oj-1_1_3 __ 

& COMMENTS 

----

REPORT FIL 
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CARL BBRNSTBIH & ASSOCI ES 
7345 "CWHORTER PLACB SUITE 100 
AHHAHDALB, VA 22003 
703/941-6076 

.35,_ 
7:30 

EVENING FORECAST 

DAILY REPORT 
PROJBCT STARTS SS::A-:3 Sbkl.-0 lG 

~.COSI ljJ.., .. PRBPARBD B'f 
:/:AI AI FINISHES 
~§ t., ~CJ 

s·~·~!. ~r., 0:~4/~r., 
DATB ~ 41 ~ 0: 

~~ r.,~~:;.. ~0 
:- ~~ ~ 41o: 41 

Q, r., ,.;·p:~ 0: ~ Q, 0 
~~o.~~~oo.~ (Ji41 ,.,~ 

CONTRACTOR WORK AREA & COMMENTS 
:t!RHSTBIN ' \ 

, 
~nctinaorinq 
;,oot:inqs 1/ 1.1. '!l.hC'om ......... c.. ""on •., "'.,. 
alls JILJ .... n-•"' "'''" ampproofina· 1711 U.T "'~ ~ • 
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refab Fireolace 
oofinct 
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aintinq 
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VAC 
lulllbinq 
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era.111ic 

,.leaninq 
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ardvare 
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eeilient 
arpet 
andscaoinq 
PM.~ f n. ... \.m. \0 

~\11\\.\"W·-- I' ~,.,.,._M~_...,,..-. .. - ··-
IPROBLBMS ··---

. ( 
: 

icOMMBHTS td\\ - .. -.- n '-·. ,._ ·9'ft-.-.... 
. \.-~~'~'... 'b.1C.~O~ '~\0\ .... ~., ..... 

!viS TORS INSPECTIONS 

., 

~CCIDBHTS: NAME SUPERVISOR DESCRIPTION REPORT FIL 
! .. 



CARL BBRNSTBIN & ASSOCIA S 
7345 MCWHORTER PLACB SUITE 100 
AMNANDALB, VA 22003 
703/941-6076 

- t.JII}.( 
WEATHER 

.2£_ 
7:30 

_fi_ w 
12:00 4:00 

EYENING FORECAST 
DAILY REPORT 

f_;q 0dt.~ 
STARTS 

'!J 
PIUIPARBD BY I I o/ CIJ 

a:/;. z/1:. t ~fcl ~ FINISHES &kz 0 "'of!.IS L 1 IJ.f ~~ (I) ~(J 
tit c., .Q: .ot 41;: (I) g.. .. , I <ftrta= p .. o&ll 7~.: q ~,.~< 

DA!B .:to 41 .:t' .Q: 
::,., t/J~~~ ~0 

4/ .. ~~~:.Q:o: 
; ~1:~7~~~:~ 

fco- ~j~o1 AI A.,") ~, ... ~ 
CONTRACTOR WORK AREA & COMMENTS 

fJERNSTBIH I I II 
l_n_g_ineerinq 3 IV44t ~~(.. '11-J,; 3 ~,wJi.s H- • fH_ --~~ ~ .,/ n.,.,, Pootinqs I '1- ~;;,,_,$ 1' "'Ap ~·"""-'·< Ulls 7 fi-~ , .... _M{ ~ p...,. ....... ,.~ 
)aapproofinq IJ 1},.....,1111 '1't4: 0 ,,., ,. ;I. 

Sack fill 
lab 

!'"arpentrv 
re tab Fireplace 
oofinq 
asonry 0 0 

aintinq 
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araqe Doors 
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lulllbinq 
lectrical 
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rywall 
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leaninq 
abinets 5 Tops 
ardvare 
tor• Windows 
oeiliant 
arpet 

••ndacapinq 
!:'I. c,...,,..,,. 1 "'··ft t-1 IIJD ~ a,"'""'- oJ '17 .. ,-.fr 

tr1fi,N G..Jto~ .. , • I" ~ ....... ~v 
PROBLBMS' f<lh,V /f I 

-----
J.lt[Av v It~ <...7d§ t~/E.y ~ 11'-il"::;- A-ll Lri~ 71JJ7 """'-S ~~" 
,~#,!} rvll ; r til/, 7,,,. r ..... t .,.. \ c~.u.l(.l} /;v./\ IIIII b/ 

, 
tt,., ... <;-~~ /tJ AL!.T 

COMMBN'l'S /i~J, ;:.. .. J;,_.r 

VIS TORS INSPECTIONS 

/htLc. ,.,.,tC 
: 

_5,4 /)I'" ,..;;' ~;r.,.J/ 

ACCIDENTS: NAME SUPERVISOR DESCRIPTION REPORT FIL 
.• 

: 
0 0 . 
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CARL BERNSTElH 5 ASSOCIA._S 
7345 MCWHORTBR PLACB SUITE 100 
AMHAHDALB, VA 220~3 
703/941-6076 

2--
- 7:30 

.2sL 
12:00 

ZL 
4:00 

/INti~ 
EVENING FORECAST 

DAILY R!:PORT 
PROJBCT 

STARTS 
,,.., /JAL .. t 

DATB 

ERNSTEIN 11 1.1 P.._e_ -:iwrr- 7 ~·-. L, , 
nqineerino 1 ,,.. _711' ·.J • '7 • ~ • 1" ·.J.I 
ootinqs 

aapproofinq 
Backfill 
Slab 
Carpentrv 
Prefab Pireglace 
oofinq 
taaonry 
aintino 
idinq 
araqe Doors 
VAC 

'lumbinq 
lectrical 
naulation 
ryvall 
a ramie 
leaninq 
abinets ' Tops 
ardvare 
torm Windows 
esilient 
arpet 

:.andscapinq 

I 

:PROBLEMS 

~---------------------------------------------------------------------

COMMBN'l'S 

lvtS'l'ORS INSPECTIONS 

ACCIDENTS: NAME SUPERVISOR DESCRIPTION REPORT PIL 



CARL BtRNSTBIN C ASSOCIA~ 
7345 ~CWHORTBR PLACE SUITE 100 
AMMANDALB, VA 22003 
703/941-6076 

PROJECT 
DAILY R£PORT 

AI. 04:!::. -L '!J 
.PUPARED BY ; lt~t:' Cl) 

tltr=lr~ 
~AI rq 
;;~ ~ :;:~ 

:;: CIJ AI :;:~~o.: DATB :;~o.CI)~~~:;:o 
f;,~t;~$:~ 
~~~::fo4~ (J AI ") ~, .. 

?LvtJ ... , 
WEATHER 

..z.L. 
1:30 

EYENING FORECAST 

STARTS 

FINISHES 

CONTRACTOR WORK AREA & COMMENTS 
BRNSTEIN I I J .2. ,i;;:_, 7, ...... / J,rMo,. ~alc-..4 .. iF J;;.,_ 
aqineering 7 

ooeinqs ~ ........ ,.,.,,~~.r ..... 
alls ~' 'ft \# \.OR :Mo.-~ 
aapproofinq 
~ackfill ~ ... Uft u .:.c. 
Uab I .X . t,.;;.;.::,; 
CarJ:Jentrv 

<r I At) J 7 d ,_ ~ o,....... 7t J: ·-~,)1:' J.l.J.~ 

Prefab Fireplace 
oofinq 
asonrv 
ainting 
idinq 
araqe Doors 
VAC 
lumbinq 
lectrical 
asulation 

Orvvall 
"'eramic 
"'leaninq 
abinets ' Tops 
ardvare 

;torm Windows 
Resilient 
!Carpet: 
.t..andscapinq 

"''~ r.""-' .. -..-.Itt. C'.t~"!a. 
ll'i 'TL " ... / I" /,""7 vi' -r .. r.,:; 

;pllOBLBMS 
c. ..... --- ...... -....... ............. ., . ..- .. -----

COMMENTS .-.... - , .. -.-..c. 

1/ISTORS N'l~c.'-~ INSPECTIONS 

- •6 ......... ·- ... "\..~ ..... ., ~r· (J..ttf) ~.5'. ),7 #' )-

ACCIDENTS: NAME SUPERVISOR DESCRIPTION REPORT FIL 
.. 
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CARL BERNSTEIN & ASSOCIA~~S 
7345 MCWHORTER PLACE SUITE 100 
ANNANDALE, VA 22003 
703/941-6076 

EVENING FORECAST 
DAILY REPORT 

e111.. tl.-9-'= ¥-
STARTS 

'li 
PREPARED BY II o:· r., 

~?(fC 
~~ '-1 FINISHES ~§ r., ~(J 

~r., ::.:~C:: DAT 
1-f,_. r.,~~~~o 
:- ~ t.~41o:O: 
Q,CI>O:~O:~Q,O 
~~~~~OQ,~ (J fcl ,., ~, ... 

CONTRACTOR WORK AREA & COMMENTS ERNSTEIN I I I.J. t,e Dlt-... , }_ J., ~ ....... - F...: .JO.I# n_g_ineering 13 6L. rr .. tr.... -~ ~ ':" .~ .ri' .. - ~ L1'- l 1). ootinqs 
alls 11 ~ fl&ttt.t~ lrA-...J'f ~TN .(J~ •• w .... ,c !.. .. -r /o ampproofinq 11 iliA..~ .b. .~ ..t.:T~<~I 

., 
Backfill . 
S_lab 
arpentry 1/ ~ I r. .. _ J.,7T_p;). 
refab Fireplace ... 
oofing 
asonry 
aintinq I 

idinq 
araqe Doors 
VAC 
lumbinq L1 ~,.. -" •. ~ ~_#_~ (i~~&T~ J. .. T ~~ 
lect.rical 
nsulation 
rywall 
eramic 

Cleaning 
abinets & TO.P_S I ~I tt" J.. "..L ··L_..L 1 _h_ ... K4 ,1A.,-·~ 1'~.).4 ... .... I 

!ardware 
;torm Windows ~ <.,.If .. 1M u, I. tl. .. _ _l...n_7 ~I 
Resilient: ~ 

Carpet 
Ltandscapinq 

II .. .,..., - .~ I~ ~T(),._ s » /c;d!:~ .Jr3 
PROBLEMS' 

-··-----........... 

~ 
[cOMMENTS ....... ,. .. !.LA-o.-~ ~""' . -c.- ... ~m,,.. ~- ,. 

_n_~~t!o.""\".M 

VIS TORS INSPECTIONS 

~~A e /!".C. ALJJ1i.-4-. -r 
(...,./ c 1'. ..ta • ,._ Jl:~7' ~~.)II 

JLn,1lJ,..~ 1" ... ~ J.· .. ..,. ...z f Jf'l·· f 
!ACCIDENTS: NAME SUPERVISOR DESCRIPTION REPORT FIL 

I 



CARL BERNSTEIN 5 ASSOCIA~ES 
7345 MCWHORTER PLACE SUITE 100 
ANNANDALE, VA 22003 
703/941•6076 

PROJECT 
DAILY REPORT 

IJA'T lk-J...j. 'II 
PR!PARED BY ~ o:' r., 

ta.J:~.J:.~ 
~1.1 fcl ((18' r., ~c., 

F.r., 0:~ t.J/:r., 
DATE ~ t.J ~ 0: 

~E--r.,~~:..~o 
~.~-~'-t~t.Jo:o: 

.o. r., ,;zu o:~ .o. o 
,::,~'-l~o 0 .o.41 

IGi t1 1.1 G. ,., ~r .. ~ 

EVENING FORECAST 

STARTS 

FINISHES 

CONTRACTOR WORK AREA. & COMMENTS 
BERNSTEIN I·~ ll I. . .1 TA-~, .:.. h.:-. c..,~ ~ 
Enqineerinq 
~ootinqs 

iolalls ~~ , .. ,,~ ~-.,. ' Oampproofinq IJ. &-~& .. ~ ~ ~~ -LJ ~A 
:Sack fill 
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.. arpentrv IJ ·~ II r:..A.M ... LAd~ 
refab Fireplace ..J 

oofinq 
asonrv 
aintinq I 
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lumbinq l.l L...,;7l"' ~ /,J 6 .... , ... ~-.t:' ( J JM.I ~ /., UJ &r..r 
lectrical 
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Drvvall 
roe ramie 
~leanino 
abinets & TOPS -

'ardvare 
;torm Windows 
Resilient 
!Carpet 
i.andscapinq 

&;,.~""'- .A~ ..... 1/ ~,c,,, u.:TI '} .. 2_ I /..t ~~1 
iinn =---1 L._ ftJ ~]"),._ ~D . . ..w.J .----

PROBLEMS' 
-·---

COMMENTS L/rN 11..u..N: ftt,, _,., .J ;::. .... - J7..J-/ 
' 

P~t."n....-~ '"" "'...,"'• "'\'no- <\. •• eo~'l.:~o_ 

!VIS TORS INSPECTIONS 

· k, 64.:-~ A II t..,;/' r~ .. .J., .5rJ~I c:., 11 -.J.. 

~-( ~ /_..7 d .1 c 1 AuuA (LJJ ... I~j 
IF ~l. /ia .. A :M ;JK'~.;.~t.-1 r.c.• ~ ~i.Y1 , 

ACCI-DENTs: NAME SUPERVISOR DESCRIPTION REPORT FIL . 

I 
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CARL BERNSTEIN 5 ASSOCIA~~~ 
7345 MCWHORTER PLACE SUITE 100 
ABNANDALB, VA 22003 
703/941-6076 

DAlLY REPORT 

£41:. /M.l... _, i 
PRBPARED BY ; I 

:; o:" ~ 

fPVv ~lei ~ 
1:~ ~ ::~ 
~CI7 4/:?:~t..~ DAT 
~t..~~~~~o 
rq- ~ ... ~4/0t:o: 

Q, ~ O:e, O:~Q, 0 

~~~::fo4~ 
(J 41 ~ ~, ... 

EVENING fORECAST 
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· CONTRACTOR WORK AREA & COMMENTS 2RNSTEIN II , 
ngineerinq i\ ~ 1\~~Y.';t.cn \\a \"'\ -"~c.-\. "-'on. p,_..·'-• ... -1. ootinqs 
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l!_ackfill 
Uab 1¥ f._ t.l I1.A ~-T#.l. L T:H..:3 r __ ...... ~, 
c:arpontrv I ~ 1 £44...... ...,_ w .--AA.,·.t 4 r_. 't ~,(/ ~I'C J L.T61!: _y 
Prefab Fireplace " 
oofing 
asonry 
ainting I 

iding 
arage Doors 
VAC 
lurabinq 
lectrical 
asulation 
ryvall 
eramic 

.. leanin_g 
abinets & Tops 
ardvare· 
torm Windows 
esilient 
arpet 
andscaping_ 

1rr.1 7 'I j' .57•,-.-.1 
PROBLEMS' 

-----
J,...A~ _/)1~ J~ ,s...T ~- Jhl.t 

!cOMMENTS -\..~US'\ \1 \. .. ......,._ 

~~\"""C...\h.n"' ~.tH\ tft'-lv • ..,. 

~IS TORS . """~- _..... \11\ \l""C. INSPECTIONS 

~L~..::..\ 'IJ.C.. S7~t"-! L.. T..J ~ l 17 ~fliJ ~~ l.,t2 
' L414 

ACCIDENTS: NAME SUPERVISOR DESCRIPTION REPORT FlL 

.. . . . 



CAR~ BE~NSTEIN & ASSOCIA~~S 
7345 MCWHORTER PLACE SUITE 100 
ANNANDALE, VA 22003 
70 3/941•6076 

DAILY REPORT 

ff_ I /lt11:j. ~ 
PRBPARED BY :; o:· c., 

1/1.':1.1 a.t :,:41 tq 
fal ~ c., ~ (J 

,.. c., 0: ~ Q.l ...., c., 
DATB ~ Q.l ~E-.0: 

~,._c.,~~~~o 
41 .. ~....,rqQ.Io:o: 
~c.,O:e,o:~a,O 
~~~~~oa.~ CJ 41 .., ~.o,J 

EVENING FORECAST 

STARTS 

FINISHES 

CONTRACTOR WORK AREA & COMMENTS ERNSTEIN I I .l. 
nqinoerinq 
ootinqs 
alls l.l. '] (f ;:lt4 • ., •••• u.AILI J.~ J""• t7 F.. Ti~l<d 4.~ I #I'" ampproofinq .., 
ackfill 
lab 
arpentry .J. L. I F~A.,.,... .... L _7 ..N-~ , t...-:4'# 'I 
refab Fireplace .J 

loafing 
asonry 
aintincr I 

idinq 
araqe Doors 
VAC 
lumbincr 
lectrical 
nsulation 

Drywall 
Ceramic 
,..loanincr 
abinets & TOPS 

!Jardwaro 
:.torm Windows 
Resilient 
carpet 
l.andscapincr 

~CAtlltuotJ.7tA IJ /'. :.5· L... j"'rJ:l t: L_ 7 .J- I 64SE!nl._,. s 
lfTtJ,, .. , :t, ~n .. -

:PROBLEMS -----

COMMENTS 

... ·- \.. ............. 
~~......s .... --

!viS TORS INSPECTIONS 

~ $6,/ C. ~~n" t-7 ~~ < /• ,.~ .. ~;, 
d/J# ,. " 

,, 
/l.rl\ ~- c ·._. ;.7"' (;I( J 

ACCIDENTS; NAME SUPERVISOR DESCRIPTION REPORT FIL 
.' 
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CARL BBRNSTEIN ; ASSOCIATES 
7l45 MCWHORTER PLACE SUITE 100 
AHNANDALB, VA 22003 
703/941-6076 

DAILY REPORT 

/(,en lJ&L -( '!J 
PRZPARED BY 1 

io:' (I) 

tl~rlt_' 
41 ~ 

~~ (I) ~CJ 
~(I) 0:~41/:(1) 
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· 1. PUrchaser acknowledges that the projected delivery date is an estimate only 
and camot be guaranteed by the seller or its agent, BUilders Marketing, Inc. 

2. PUrchaser agrees that within ten (10) days after contract ratification on 
the above referenced property PUrchaser shall pay to Seller the following: 

A. SO\ of all construction options other than flooring 
and appliance upgrades. In addition to inajor 
construction options the selection of kitchen counters, 
cabinets, marble, vanities and the exterior color 
selections JIUBt be made at this time. 

3. Purchaser further agrees that within 30 days after the start of 
construction on the above referenced property that PUrc:baser shall pay to the Seller 
the follow~g: 

A. SO\ of all additional options. 

B. PUrchaser also agrees at this time to have finalized 
all standard and upgrade color: selections on the above referenced 
property. (TO include carpeting, ceramic tile, har~ood and 
appliance colors and upgrades.) 

PUrchaser understands that any op~ions or ·selections made after the above stated 
time frame could result in the nonavailability of sane options and delays in 
ccmpleting the bane. FUrthermore p.1tchaser acknowledges that any options requested 
after the above time period will be subject to a SO\ increase in their (X)St and 
availability will be at the sole discretion of the Seller. 

PUrchaser understands and agrees that the cash portion of a deposit for options, 
upgrades and. nodifications ordered or installed is not refundable if PUrchaser does 
not go to settlement for any reason. 

1be herein agreement, upon its execution by both parties, is herewith made an 
integral part of the aforatentionecl PU.rdlase Agreesrent. 

Date 

Date· 

Date · Sales Repcesentative 

ij~l" 
.... AIJmt * ~ (.e) 
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PRINTER'S NOTE: Defendant's Exhibit 5 is not reproducible 
and is on file in the Clerk's Office. 

.... ·~ -; ; - . -. 

-·- ..... . .._ .. :. -·-·· : -.· ..... 
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PRINTER'S NOTE: Defendant's Exhibit 6 is not reproducible 
and is on file in the Clerk's Orfice. 
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CARL BERNSTEIN & ASSOCIATES, INC. 

7345 McWhorter Place, Suite 100 
Annandale, Virginia 22003 

703-941-6076 
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VIRGINIA; 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W. LOWRY MANN and 
BARBARA MANN 

Complainants, 
v. CHANCERY No. 101273 
ADDICOTT HILLS CORP. 

Defendant. 

QECREE 

THIS CAUSE having come on this 13th day of November, 1987 

upon the Defendant's Motion for Summary Judgment and all parties 

having appeared by counsel and counsel for the defendant having 

argued that the defendant's motion for summary judgment should be 

granted as a matter of law in that the filing of. a Memorandum of Lis 

Pendens by the defendants was a breach of the paragraph 18c of the 

contract in issue which contract provision states:'PURCHASER IS 

EXPRESSLY PROHIBITED FROM RECORDING THIS AGREEMENT OR ANY 

MEMORANDUM THEREOF, AND UPON ANY RECORDATION AT SELLER'S 

OPTION, THIS AGREEMENT SHALL BECOME NULL AND VOID AND ALL 

RIGHTS OF PURCHASER HEREUNDER SHALL THEREUPON CEASE AND 

· TERMINATE' and the Court having been of the opinion that the filing 

of the Memorandum of Lis Pendens in t~is case was not a violation of 

paragraph 18c and therefore the Motion for Summary Judgment in 

this regard should be denied; and· defendant having further argued 
. . .. 

that the Decree of this Court dated June 12, 1987 entered by 

Honorable Quinlan Hancock rendered the entire contract void and the 

Court being of the opinion that. the June 12, 1987 decree of this 

~ - - ..... - -. "'. . ~. - . 

Court did not render the entire contract. void , it is therefore, 3 4 2 r 
i 

. . :·. --.,._.,· ... .. ·:·:.· .... · ······."'"" 



- - -·- -· .. ; ..... , .. : 

ADJUDGED, ORDERED and DECREED that the Defendant's Motion 

for Summary Judgment be and the same hereby is denied. 

l'-
ENTERED THIS f'J DAY OF NOVMEBER, 1987. 
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VIRGINIA: 

lN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W. LOWRY MANN III 

and 

BARBARA C. MANN 

Complainants 

vs. 

~'!'·- _.,.~ ............. •• 

FILED 

~--:iiV 
Clerk of t.be Cir::ril l::ult 
.. flidu CoutJ, v. 

IN CirANCERY NO. 101273 

;-

. ADDICOTI HILLS CORPORATION 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

J ----- -

/ 

Defendant 

COMPLAINANTS' POST-TRIAL 
MEMORANDUM OF POINTS AND AUTHORITIES 

CONIE NOW the Complainants, W. LOWRY MANN III and 

BARBARA C. MANN, by their counsel undersigned, and files this, th~ 
Memorandum of Points and Authorities: 

STATE:MENT OF FACTS 

On or about March 1, 1986, W. Lowry Mann III and Barbara 

Mann ("Purchasers" or "Plaintiffs") and Addicott Hills Corporation 

("Seller" or "Defendant") entered into a New Home Sales Agreement 

for Lot 11, Union Fm;m Subdivision, Fairfax County,· Virginia 

("Contract"). ~he Contract was Seller's form and contained blanks to 

be filled in by the parties. Other than the price, there were two 

significant handwritten terms added to the Contract. First, the 
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Contract states that "Seller shall complete construction of the 

dwelling on or before November [1986] .... " Second, the Contract 

states that "[t]his contract is contingent upon sale of purchasers' 

home (see attached addendum)." The attached addendum, entitled 

Sale of Existing Residence Addendum ("Addendum") was also Seller's 

form. It essentially provided that the Contract was contingent upon 

Purchasers' sale of their existing home and, as conditions to the 

contingency, required the Purchasers to list their home with a real 

estate broker within 15 days of house framing and to enter into a 

contract of sale on the existing home within 90 days of house 

framing. 

The undisputed evidence presented at trial shows that at the 

time the Contract was entered into, the Seller did not have 

subdivision approval on the subject property and, in fact, did not 

receive such approval until July 31, 1986. Thus, Lot 11, Union Farm 

Subdivision, was not even created, and work did not commence on 

the Mann's home, until several months after that. Needless to say, as 

of November, 1986, the date referred to in the Contract as the 

"Completion Date," construction on the house had barely begun. In 

fact, the house was not completed until September 9, 1987, some 10 

months after the "Completion Date." The evidence produced by Seller 

at trial was devoid of justification for this excessive delay, and tn no 

way excused this dilatory conduct under the force majeure 

exceptions to the Completion Date. 



On or about January 9, 1987, Daurie Schwab, Seller's sales 

ag~nt, contacted Barbara Mann to advise her that house framing had 

begun and that the Manns should list their existing home with a real 

estate broker. When asked by Mrs. Mann when their new home 

would be completed, Ms. Schwab refused to make an estimate or a 

commitment. Thereafter, by letter to the Manns dated January 13, 

1987, Sandra Lindsey of Addicott Hills Corporation reiterated that 

house framing had begun and requested that they list their existing 

home within 5 days of receipt of the letter. After receiving this 

letter on January 17, Mrs. Mann contacted Ms. Lindsey and suggested 

that the Manns delay listing their house for sale at that time. As 

Mrs. Mann discussed with Ms. Lindsey, she was concerned , in view 

of the excessive construction delays, that if they were to immediately 

list their existing house without even a rough estimate of the 

completion date of their new house, they might sell their existing 

house prior to completion of the ·new one and have no house to live 

in for a period of time. Ms. Lindsey told Mrs. Mann she would get 

back to her after discussing the matter with the builder at their 

weekly meeting. 

As a follow-up to her conversation with Ms. Lindsey, Mrs. 

Mann sent a letter to Ms. Lindsey dated . January 21, 1987, enclosing 

a listing agreement the Manns had entered into with Coldwell Banker 

on January 20, 1987, . which was within the time period referr_ed to in 

Ms. Lindsey's January 13 letter, to be effective on March 1, 1987. By 

letter dated January 30, 1987, Carl Bernstein, president of Addicott 

Hills Corporation, notified the Manns that the Seller was purportedly 

346 



347 

.. · .. ~- . . " . . . .. - :. -···-······· .. : 

terminating the Contract, that the Seller would be retaining 

$12,092.50 which the Manns had paid for optional improvements on. 

their new home, and that this decision was based upon the Manns' 

failure to list their existing home for sale as required by the 

Addendum. In response to this letter, counsel for the Manns sent a 

letter to Seller dated February 4, 1987, enclosing another listing 

agreement between the Manns and Coldwell Banker effective 

February 2, 1987, together with a written waiver signed by the 

Manns formally waiving the sale of existing home contingency 

c·ontained in the Addendum. As a result of Seller's adament refusal 

to change their position on this matter, Purchasers filed this Bill of 

Complaint with this Honorable Court seeking specific performance 

and damages. 

As demonstrated by the evidence at trial, the Manns had 

sufficient funds to go to settlement on their new home, and were 

ready, willing, able and eager to do so. Martha Allen, a real estate 

broker with Coldwell Banker, testified that ·when she discussed the 

situation with Carl Bernstein, president of Addicott Hills Corporation, 

he implied that the decision to terminate the contract was a business 

decision based upon his belief that he could get an additional 

$60,000 for the Manns' home from a new buyer. 



ARGUMENT 

I. Sale of Existing Residence Addendum is a condition for the 
sole benefit of Buyers and was properly waived by them. 

The Addendum provides, in essence, that if the Manns 

attempted to sell their existing home in . accordance with the 

requirements of the Addendum, but were unable to do so, they 

would have the option of demanding a return of their deposit and 

cancelling the Contract, or alternatively electing to waive the 

contingency· and continuing to settlement. In the event the Manns 

failed to comply with the requirements of the Addendum relating to 

the listing and sale of their existing home, they would lose the 

benefit of the election created by the contingency and would be 

liable to the Seller for contract damages if they were unable to settle. 

However, if the Manns desired to settle despite their failure to 

comply with the requirements of the contingency, they were entitled 

to do so and Seller would have no damages. 

Despite the Seller's contention that this Court should construe 

this standard provision which was clearly inserted for the sole 

benefit of the Purchasers, to create a condition precedent to the 

Seller's obligation to perform under the Contract, it is a well­

established principle that a condition inserted for the benefit of one 

party may be unilaterally waived by that party, without affecting 
. . 

the other party's obligation to perform. See generally M. Friedman, 

Contracts and Conveyances of Real Property § 1.5 (4th ed. 1984). 
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Seller's contention, therefore, is not only illogical but contrary to 

established legal precedent. 

It is simply logical 'that whether a purchaser sell~ his existing 

residence is of absolutely no consequence or benefit to a seller if the 

purchaser is otherwise prepared to close on the property, and a 

contingency to this effect is therefore a condition inserted for the 

sole benefit of the purchaser. Furthermore, it is .abundantly clear 

from the Contract itself that the parties intended that the Addendum 

benefit the Purchasers) The Addendum is expressly referred to in 

the main portion of the Contract of Sale ("Contract") as a contingency. 

This ·reference was handwritten into Seller's form contract at the 

request of the Purchaser and had to be accepted by the Seller before 

any contract existed between the parties. The fact that the Seller did 

not include this contingency in its form contract, and that the 

Purchaser requested it, is indicative of the fact that it was intended 

for the sole benefit of the Purchasers. 

Moreover,- the Addendum is analogous to financing 

contingencies, often included in land sales contracts, which courts 

have uniformly held to be provisions inserted for the sole benefit of 

1 "The guiding light in the construction of a contract is the intention 
of the parties .... " Wilson v. Holyfield, 227 Va. 184, 187 (i 984) 
(citing Meade v. Wallen, 226 Va. 465, 467 (1984)). .See also Pederson 
v. McGuire, 333 N.W.2d 823 (S.D. 1983) ("A determination of whether 
or not· time is of the essence depends upon the intention of the 
parties and the purpose· of the contract, rather than the printed 
contract clauses claiming time to be of the essence") .. 



'-:-· :-· •· .. 

purchasers, waivable by such purchasers. In Wolf v. Crosby, 377 

A.2d 22 (Del. Ch. 1977), for instance, prospective purchasers of real 

property brought suit for specific performance against the property 

owners. The property owners defended on grounds that the contract 

was contingent upon plaintiffs obtaining financing upon certain 

terms, and that they had not obtained such financing, but rather had 

accepted financing on different terms. The court held that the 

financing contingency "constituted a condition precedent imposed for 

the protection and benefit of the plaintiffs" in which the defendants 

did not have an ascertainable interest, and "[a]s such, the condition 

could be waived by the plaintiffs if they were willing to accept 

financing on less favorable terms." I d. at 27. Accordingly, the court 

granted the plaintiffs prayer for specific performance. See also 

Edwards v. McTyre, 271 S.E.2d 205 (Ga. 1980) (provision in contract 

as to the procurement of a loan was merely for the protection of the 

buyer and could be waived by him); Lipscomb v. Chadbourne, 378 

So.2d 147 (La. App. 1979) (buyer's failure to obtain loan 

commitment within 30 days as required by contract did not excuse 

seller's performance, despite provision that failure to obtain loan 

within 30 days would render contract "null and void"); Renouf v. / 

Martini, 577 S.W.2d 803 (Civ. App. Tex. 1979) (financing contingency 
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provision "is not to be used by seller for his own benefit if the 

purchaser can perform under the contract").2 

As an illustration of the above case law, a sales contract might 

provide that the purchaser's obligations under ~ sales contract- are 

contingent upon his obtaining financing upon certain terms, and that 

purchaser is to make application for such a loan within five days of 

the contract date. If the purchaser fails to make application as 

required, but has cash to proceed to settlement as otherwise 

provided in the contract, courts will demand specific performance of 

the seller. In the case before this court, the sales contract provided 

that the Purchasers' obligations under the sales contract were 

contingent upon their selling their existing home, and that in order to 

have the advantage of th~ . ~ontingency the Purchasers had to list 

their home with a real estate broker within 15 days of house 

framing. The purchasers allegedly failed to list their home as 

required (which allegation was disproved at trial), but were 

2 Purchasers have also been permitted by courts to waive a variety 
of other contractual provisions included for their benefit, including a 
requirement that the property be found to contain certain minerals, 
Amann v. Frederick, 257 N.W.2d 436 (N.D. 1977), that final map 
approval be obtained on the subject property, Weinprop. Inc. v. 
Foreal Homes. Inc., 434 N.Y.S.2d ·471 (App. Div. 1981), or that 
building permits be acquired prior to a certain date. Prestige House. 
Inc. v. Merrill, 624 P.2d 188 (Or. 1981). See also Unsinger v. 
Campbell, 672 P.2d 1020 (Or. 1977) (unfulfilled contingencies in 
sales contract that pu.rchasers sell their existing house and obtain 
septic tank approval by a date certain were "conditions for the 
benefit of [purchasers, and] the nonoccurrence of the conditions 
~ould not excuse [seller's] performance"). 



nevertheless prepared to proceed to settlement as otherwise 

provided in the Contract. The clear analogy to the financing 

contingency cases mandates that the court reach the same result, and 

order specific performance by the Sellers. 

II. "Time is of the Essence" provision does not apply to 
Purchaser's obligation to list their existing home. 

Paragraph 18(d) of the. Contract, provides that "[t]ime is ... of 

the essence in the performance by Purchaser of each of purchaser's 

obligations hereunder." Sellers have taken the position that this 

clause applies to the Addendum provision that Purchasers list their 

existing home with a real estate broker within 15 days of house 

framing, and that Purchaser's failure to comply with such provision 

is a breach justifying cancellation of the entire Contract. This 

position is untenable for several reasons. 

First, it is undisputed that Purchasers waived the entire Sale of 

Existing Residence Addendum within the 90 day period of the 

contingency, as they are permitted to do as discussed supra. Thus, 

even if they did fail to list their house within 15 days -- a technical 

condition of the contingency -- the issue became moot when the 

contingency was waived by purchasers in its entirety. Thus, seller 

has failed to set forth even an arguable violation of the "time is of 

the essence" clause. 
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Second, Seller's excessive delay in completing the house was 

the reason Purchasers were hesitant to list their existing house for 

sale. As such, any "time is of the essence" provision relating to the 

listing of their existing house was waived by the Seller's dilatory 

conduct. See Hamilton v. Newbold, 154 Va. 347, 354 (1930). It is 

simply unreasonable for Addicott Hills to justify cancellation of the 

Contract on the basis of the Mann's alleged delay, when they 

themselves were guilty of gross d~lay which created the problem to 

begin with. 

Third, a condition for the benefit of the purchaser may be 

waived by the purchaser before or after the date upon which the 

condition was to have been fulfilled. As the court noted in Koeddin g 

v. Slaughter, 634 F.2d 1065 (8th Cir. 1980), "a promise to perform all 

of part of an antecedent conditional duty in spite of the non­

occurrence of the condition is binding, whether the promise is made 

before or after the time for the condition to occur . " (citing 

Restatement of Contracts § 88(1)). 

Finally, the "time is of the essence" provision was merely 

"boilerplate" language which should not be construed to apply to the 

Addendum. In Jackson v. Holmes, 307 So.2d 470 (Fla. Ct. App. 1975), 

a buyer who failed to provide seller with a loan certificatio-n by a 

certain date as required by the coiuract, but who nonetheless was 

prepared to close, sought specific performance after seller cancelled. 

Seller argued that the "time is of the essence" provision of the form · 

contract applied to purchaser's <;>bligation to provide the loan 

:. ... _ " .. 0 



certification and his failure to do so justified seller's cancellation. 

The court disagreed, noting that the failure to perform was "not 

substantial," and that in such a circumstance "the non-performing 

party should not be deprived of his rights unless it appears that this 

was clearly contemplated by the parties." Id. at 471. The fact that 

the "time is of the essence" clause was c-ontained in a form contract 

and did not expressly relate to the loan certification requirement, 

convinced the court that such a harsh construction was not within 

the contemplation of the parti.es and that specific performance was 

appropriate.3 

III. . Principles of equity direct that specific performance 
be granted under the facts presented 

"Every bill for the specific execution of a contract is an 

application to the sound discretion of the court. It is not a case 

requiring the interposition of the courts ex debito justitiae, but rests 

in their discretion upon all the circumstance~." Grubb v. Moore, 108 

Va. 72, 84 (citing Cox v. Cox, 26 Gratt. 305, 308-09). The facts of this 

case clearly mandate that this court exercise its discretion to grant 

specific performance. 

3 The court discussed 3A Corbin on Contracts § 715, in which 
Professor Corbin noted that "[a] contract may have in it many 
promises for sundry performance, varying· in amount and 
importance. A general provision that 'time is of the essence' should 
not be held to be applicable to all of them alike . . . . " 
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The heart of Seller's argument is that this court should permit 

the Seller to cancel the Contract on the basis of the purchasers' 

failure to list their home within 15 days of house framing -- a minor 

condition of a contingency properly and timely waived by the 

purchasers. Even if this alleged failure were a breach of purchaser's 

obligations under the contract, which it is not, such an insignificant 

flaw in the purchaser's performance does not begin to justify the 

Seller's termination of the contract -- especially in view of the fact 

that Purchasers' deposit would be subject to forfeiture. 4. "The rule 

laid down by an eminent writer and supported by abundant 

authority is that when the substance of the agreement can be fully 

executed, and when a trifling adjustment only is needed to satisfy 

the equities of the case, performance can be decreed with 

satisfaction." 17 Michie's Juris. Specific Performance § 26 at 41. 

The type of breach significant enough to justify denial of 

specific performance was found by the Supreme Court in Grubb v. 

Moore, supra, involving a contract for the sale of an insurance agency 

business. The contract provided that the price of the business would 

be a percentage of the first renewal premiums, and further provided 

that buyers would use "reasonable diligence" to secure such renewal 

premiums. When buyers later sought specific performance of 

another provision of the contract forbidding the sellers from 

reentering the insurance business, the ·Court declined ~pon a showing 

4 Forfeitures are not favored by the courts and will not be declared 
or enforced unless justice clearly demands it. 14B Michie's Juris. 
Penalties and Forfeitures § 5. 



by Seller's that buyers had failed to use "reasonable diligence to 

secure the renewal premiums. The Court noted that it "was of the 

greatest importance to the defendants that the complainants should 

in good faith exercise reasonable diligence in the performance of that 

duty, since the only consideration which the d.efendants were to 

receive for the transfer of their business . . . was the fifteen percent 

of the first renewal premiums of such policies." Thus, the 

complainant, having failed in a condition "which went to the essence 

of the agreement, [were] not entitled to have a direct decree for 

specific performance .... " Id. at 84-85. 

The 15-day provision allegedly breached by the Manns cannot 

compare with the "reasonable diligence" provision breached by the 

purchasers in Qrubb. Whereas the breach in Grubb reached the most 

essential element of the contract from the seller's perspective -- the 

price -- the alleged breach in the present case had absolutely no 

effect on the Seller. Indeed, the only reason the 15-day provision 

was significant to the Seller is that it became evident that the subject 

property could be sold for more than the contract price. However, 

the mere fact that a seller may be able to obtain a better price does 

not pose a hardship on the Seller justifying the denial of specific 

performance. Haythe v. ·May, 223 Va. 359, 361 (1982). 
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OONO..USION 

For the reasons stated above, W. Lowry Mann III and Barbara 

C. Mann respectfully request the Court to enter a decree granting 

specific performance and such other and further relief as the Court 

may deem mete and proper. 

Fa· ax, Virginia 
Counsel for Com lainants 
Telephone (703), 323-1700 

W. LOWRY MANN and 
BARBARA C. MANN 
By counsel 
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V I R G I N I A : 
........... 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W. LOWRY MANN , 
AND BARBARA MANN, 

Complainants, 

v. 

ADDICOTT HILLS CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CHANCERY 

·-DEFENDANT 1 S MEMORANDUM OF POINTS AND AUTHORITIES 

Fl LED 

COMES NOW the Defendant., ADDICOTT HILLS CORPORATION, by its 

counsel, and files this Memorandum of Points and Authorities in 

response to· the request of the Court at the conclusion of the 

evidence on November 19, 1987. Copies of each·pase cited have been 

provided, as requested, in the attached binder. · 

STATEMENT OF FAG~\ 

On March 30, 1986 W. Lowry Mann,· III and Barbara C. Mann 

entered into a New Home Sales Agreement, and additional Addenda 

described ·below all dated March 1, 1987 ("the Contract") with the 

Addicott Hills Corporation ("Addicott Hills") to purchase Lot 11 of 

the Union Farm Subdivision, Fairfax County, Virginia. Mrs. Mann is 

a licensed real estate agent of ten (10) years experience, TR. 

l1/19/87, Mrs. Mann at 48-49, and is the selling real estate agent 

on the Manns• sale. TR. 11/19/87, Mrs. Mann at 146. The Contract, 

for the purpose of these proceedings, consists of three (3) con-

temporaneously signed documents: the New Homes Sales Agreement 
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("Agreement"), Plaintiff's TR. EX. "1", the Sale of Existing Resi-

dence Addendum ("Addendum"), Plaintiff's TR. EX. "2") and Delivery 

and Payment of Non-Standard Options Addendum ("Delivery Addendum"), 

Defendant's TR. EX. "2". 

THE CONTRACT 

While the Contract must be considered by the Court as a whole, 

the following points are significant if not determinative of the 

rights of the parties in this action: 

Paragraph 18(d) of the Contract states: 

Time is hereby declared to be of the essence in the 
performance by Purchaser of each of Purchaser's obliga­
tions hereunder. 

T~e Agreement provides this Contract is contingent upon sale 

of Purchaser's home (see attached addendum). 

The Addendum states in pertinent part: 

Buyer shall: 

(a) 

(b) 

(c) 

Immediately commence to use diligent and good faith 
efforts to sell Buyer's Residence; 
Immediately list the Buyer's Residence with a reputable 
real estate broker in the vicinity in which Buyer's 
Residence is located, which broker shall be a member of 
the "Multiple Listing Service," and Buyer shall produce 
satisfactory evidence of such listing to Seller within 
fifteen (15) days, after the start of house framing; 
Make diligent, good faith and prompt efforts to enter into 
a contract for the sale of Buyer's Residence. (Emphasis 
supplied.) 

The Contract is expressly made contingent upon the sale of the 

Manns' home. Since these provisions of the Contract w~re not 

waived, prior to the Contract's termination by ~ddicott Hills, the 

Contract was not specifically enforceable against the Manns. 
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Under Paragraph 2 of the Contract, the Manns were required to 

secure a Mortgage Loan in the amount of $100,000.00 bearing interest 

at the rate of 10% or at the prevailing rate at the time of Settle­

ment. Paragraph 2 therefore expressly relieved the Manns from any 

obligations to purchase the subject property if the Manns were 

unable to secure this financing. This particular provision has not 

been waived to this date by the Manns. In addition, at the time of 

contract the Manns provided personal financial information to 

· Addicott Hills, Defendant's TR. Ex. "4" and "7". This information 

indicated that it was absolutely essential for the Manns to sell 

their existing residence in order to qualify for their purchase 

money financing and in order to make the down payment necessary to 

purchase the house under the terms of the. Contract. Addicott Hills 

relied to its detriment on these representations by the Manns.· It 

started construction, it personalized the house to the Manns 

specifications, and it withheld the house from ~he market for almost 

one year. This financing contingency of the Contract has not been 

waived. So again, the Contract is not now and never has been 

specifically enforceable by Addicott Hills against the Manns. 

Under Paragraph 7 of the Contract, both parties are released 

from all liability under the Contract should there be a failure of 

title. While there are no allegations of defects in the title in 

this case, it should be noted that this provision, which the parties 

agreed to and which is standard in most new home sales contracts, 

-effectively waives specific perfor~ance for both parties, and waives 

any rights to damag.es by either party upon a failure of title. 
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Under Paragraph ~S(a) of the Contract the parties have agreed 

that in the.event the Contract is not performed by the Manns in 

accordance with its terms and provisions, the Contract may be ter-

minated by Addicott Hills. Paragraph lS(a) remains in the Contract, 

is an operative paragraph, and controls the rights of these parties 

at this time. On January 30, 1987 Addicott Hills lawfully terminat­

ed the Contract because of the Manns failure to list. Plaintiff's 

TR. EX. "2". 

Erroneously, this Court, in a Decree dated June 12, 1987, stuck 

Paragraph 15(b) and declared it unconscionable. Paragraph 15 of the 

Contract, similar to Par~graph 7, provided upon the occurrence of 

certain events of default, the parties rights would be fixed and 

limited in certain crucial respects. These included that both 

parties waived any right to specific performance against the other. 

In addition, rights to damages were fixed, liquidated and limited. 

The Court in reviewing Paragraph lS(b) found that it was unconscion-

able for the Purchaser, in all other respects sui juris, to waive 

their right of specific performance and to liquidate their damages 

at a nominal amount. No case law is cited in the Court's Decree 

dated June 12, 1987, nor did the Court review Paragraph 7 or even 

Paragraph 1S(a) of the Contract to determine whether or not it was 

unconscionable for the parties to limit the Purchaser's liability 

· under the Contract in exactly the same fashion. 

In essence, by holding that Paragraph 15(b) of the Contract is 

unenforceable,· the Court revised the parties' agreement. Such a 

ruling from a Court of equity places at risk all the other similar 
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provisions of the Contract, specifically: Paragraph 15(a) and the 

title provision of Paragraph 7, which provide similar protections 

for both parties. Finally, such agreements limiting liability and 

remedies between the parties do not in any way eliminate the warran-

ty of good faith, which is present in all contracts in Virginia and 

which, as noted below, would ultimately provide the protection which 

Judge Hancock felt was missing. 

Other than recording a lis pendens or a copy of the contract 

itself there is not other way to "record a contract or any memoran-

dum of contractu in the Commonwealth of Virginia. The parties agreed 

in Paragraph 18(c) that the Manns were expressly prohibited from 

recording the Contract or any memorandum thereof, and that upon any 

attempt of recordation, Addicott Hills could declare the Contract 

null and void. The Manns did record a lis pendens against the 

subject property on April 3, 1987.-- On November 19, 1987, this Court 

found that the recording of a Memorandum of lis pendens which 

asserted a contractural right of specific performance was not a 

recording of a memorandum of the Contract, even though by the 

court's own rules, the contract was included in the memorandum of 

lis pendens in its entirety, Rule 1:4(i), Rules of the Supreme Court 

of Virginia. So now, it is d~emed that this suit is not barred by 

the Contract under Paragraph 1S(b) because that paragraph was found 

by Judge Hancock to be 'unenforceable', Decree 6/12/87, and that the 

Contract was not declared null and void by Addicott Hills as a 

result of the Manns willful breach of Paragraph 18(c) because the 

recording of a memorandum of lis pendens requesting specific 
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performance of a contract is not the same as recording any memoran-

dum of contract, by Judge Plummer by Decree 11/19/87. 

The final Paragraph of the Addendum states that the Purchaser 

"shall" be deemed in default of this Contract and the provisions of 

the Contract shall govern if the Purchaser· fails to comply with the 

provisions of the Addendum concerning the listing of their house. 

This Court has already found that the Manns' failed to comply with 

this provision. TR. 11/19/87, the Court at 153. ("There is no 

question that the literal terms of the listing agreement provisions 

of the Contract were not complied with.") Therefore, the only 

question is whether the "literal terms" of the Contract control. 

Both M~nns intended to live up to the Contract when they signed 

it. TR. 11/19/87, Mr. Mann at 32, Mrs. Mann_at 33. Both Manns 

admitted at trial that Addicott Hills had demanded that they list 

their house. TR. 11/19/87, Mr. Mann at 31, Mrs. Mann at 35, 40, 41 

and 49. Mr. Mann knew that he had a way to void the Contract in 

January 1987, TR. 11/19/87, Mr. Mann at 20, that he never told 

Addicott Hills that their financial position had changed. Id. at 

29-30. Neither Mr. Mann E2E Mrs. Mann ~ offered an excuse why 

they had not listed their home almost two months after the Contract 

required it to be listed. The Manns are asking the Court to refrain 

.from enforcing the intent of the parties as expressed by their own 

words. There is no question raised by the Manns as to ambiguity. 

The Contract is clear. This Addendum says that if you fail to do 

what the Addendum requires you to do· in certain specifics, then you. 

are deemed in "default" of the Contract. Similarly, the Contract in 
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Paragraph lS(a) is equally clear: if the purchaser is in default of 

the Contract, the Contract is terminated. 

The Manns are asking this Court to relieve them from their 

admittedly willful failure to list their home and from their inher­

ently willful recording of the lis pendens. Their only basis for 

this extraordinary request is that after the breach and after the 

forfeiture they want the Court to waive their financing contingency, 

waive the sale of their existing residence contingency and ignore 

their other breaches of the Contract and ultimately, allow them to 

purchase the house and allow Mrs. Mann to receive a commission of 

almost ten thousand dollars. 

T~e house framing began on about November 13, 1986 as evidenced 

by testimony and the construction logs • See Defendant • s TR. Ex. "1 11 

and TR. 11/19/87, Mrs. Lindsay at 117. The Manns presented no 

evidence to contradict this date, therefore the evidence of the 

listing agreement was required to be produced by the Manns to 

Addicott Hills no later than November 28, 1986. Listing the Manns 

existing residence in compliance with the Contract would have been a 

simple task given that Mrs. Mann was a licensed real estate agent, 

working for a reputable broker that does multiple listings. But 

after almost two months and multiple notices the Manns refused to 

list their home in compliance with the Contract. TR. 11/19/87, Mr. 

Mann at 31, Mrs. Mann at 35, 40-41 and 49 • 

. The Manns have admitted that 11 After the su~ject Contract was 

ratified, you did not immediately commence. to use diligent and good 
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faith efforts to sell Buyer's residence • • " (Request For Admis-

sion 10). 

The Manns also admitted that "After the subject Contract was 

ratified you did not immediately list the Buyer's Residence • 

with a reputable real estate broker." (Request For Admission 11). 

In a letter received January 27, 1987 (dated January 21, 1987), 

Mrs. Mann, one of the purchasers and as noted above, the realtor on 

the sale, wrote to Addicott Hills offering to list the house [the 

Mann's Residence] as of March 1, 1987 and included a copy of the 

executed post-dated listing agreements. Plaintiff's TR. EX. "4". 

She noted in her letter: 

"Above all, I would like to assure the builder that we are not 
trying to sidestep the issue; rather, we are attempting to 
determine a realistic occupancy date ••• " (Emphasis supplied) 

This Court must determine as a matter of law that this letter 

constituted an offer to modify to the Contract, with knowledge that 

such offer was rejectable at will by Addico:tt Hills. No other 

information has ever been o-ffered by the Manns as to why they did 

not timely list their existing residence. 

On January 30·, 1987 as a result of the Manns failure to timely 

list their property, Addicott Hills terminated the contract, and 

expressly rejected the offer to permit the Manns' to list their home 

as of March 1, 1987, instead of within fifteen days of the start of 

framing as _required by the Contract. 

Other pertinent parts of the Contract are: 

Paragraph 3 (b) of the Agreement provides in pertinent 

part: 
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Seller shall complete construction of the dwelling on 
or before November (the "Completion Date 11

); provided, 
however, that if Seller shall be delayed at any time 
in the progress of construction by Acts of God, labor 
disputes, Seller's inability to obtain material and/or 
labor, inclement weather, and any other causes beyond 
the reasonable or practical control of Seller, then 
the Completion Date shall be-extended for a number of 
days equal to the period of any such delay. Seller 
undertakes and agrees to complete construction of the 
dwelling within a period of one (1) year after the 
date of this Contract, notwithstanding any longer 
period which may otherwise be provided for under this 
agreement. 

The Delivery Addendum states in pertinent part: 

1. Purchaser acknowledges that the projected deliv­
ery date is an estimate only and cannot be guaranteed 
by the Seller or its agent, Builders Marketing, Inc. 

Paragraph· 3(d) of the Agreement provides in pertinent part: 

It is understood that Purchaser is purchasing a 
completed dwelling, and that Seller is not acting as a 
contractor for Purchaser in the construction of the 
dwelling and that Purchaser shall acquire no right, 
title or interest in the dwelling except the right and 
obligation to purchase the same in accordance with the 
terms of this Contract upon its completion. Equitable 
title shall remain vested in Seller until delivery of 
deed. 

The house under contract was completed in September 1987. 

Plaintiff's TR. EX. "9". The Deed of Dedication, Subdivision and 

Easement was recorded after a great many problems in the approval 

process with the County. Other delays in completion were attribut-

able to soil conditions, mud, community groups and/or concerned 

citizens groups, weather, availability of labor and/or supplies. 

See Defendant's TR. EX. "1". and Plaintiff's TR. EX. "4". These 

delays in the comrnencem~nt and progress of construc~ion were due to 

causes beyond reasonable or practical control of Addicott Hills. In 
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addition, after the sale to the Manns fell out, work on the house 

was slowed. 

ARGUMENT 

I. THIS COURT MUST ENFORCE THE PLAIN MEANING RULE. 

Courts of equity must follow the law. Nelson v. Jennings et 

al., 2 Pat. & H. 357, 368 (1856). See Coles Adm's v. Ballard et 

al., 78 Va. 139, 149 (1883). See also Jackson v. Holmes, 307 So. 2d 

470 (Fla. Dist. Ct. App. 1975) (Cited by the Plaintiff's as good law 

in their brief.) While Courts of Equity are charged with the 

conscience of the community, they are not allowed to abuse their 

authority by relieving individuals from their solemn bargains, 

however improvidently these bargains may have been made. Newport 

News v. Doyle and"Russell, 211 Va. 603, 607 (1971); Smyth Bros. et 

al. v. Beresford, 128 Va. 137, 170 (1920); Portsmouth v. Portsmouth, 

122 Va. 258, 262 (1918). See also Jackson at 471 ("the 

nonperforming party should not be deprived of his rights unless it 

appears from the Contract that this ~ clearly contemplated ~ the 

parties.") (Emphasis supplied.) The Court is required to review the 

Contract of the parties and determine its plain me·aning. After 

having accomplished this it is required to enforce this meaning. 
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II. THE COURT HAS ALREADY FOUND THAT THE MANNS HAVE NOT 
COMPLIED WITH THE LITERAL TERMS OF THE CONTRACT AND 
THEREFORE THE MANNS HAVE BREACHED THEIR CONTRACT. 

There is no question that the Manns failed to comply with the 

provisions of their Contract requiring them to present a listing 

within 15 days of the start of framing. TR. 11/19/87, the Court at 

153. There is also no question that the Contract makes this specif-

ic failure a material breach. Plaintiff's TR. EX. "1" and "2". 

This provision requiring a prompt listing was for the benefit of 

Addicott Hills. 

On ~pril 3, 1987 the Manns recorded a notice lis pendens for 

Lot 11, Union Farm, Subdivision 1, Fairfax County, Virginia, while 

the Court has found in a preliminary hearing that this does not 

violate Paragraph 18(c) of the Contract, which provision prohibited 

any recordation of the Contract or of any memorandum thereof, this 

decision is not binding on the trial court Rule 1:1, Rule of the 

Virginia Supreme Court, and in any event is clearly erroneous. 

The Manns actions were in continual and flagrant violation of 

Paragraph 18(d) of the Contract which clearly states that time is of 

the essence in the Purchaser's performance of their duties. 

Virginia enforces this rule. Wood v. Wood, 216 Va. 922, 925 (1976); 

Sims v. Nidiffer, 203 Va. 749, 752 (1962); Beckett v. Kornegay, 150 

Va. 636, 640 (1928). See LeRoy Dyal Co., Inc. v. Allen, 161 F.2d 

152, 155 (4th Cir., S.C. 1947) for the more liberal rule outside of 

Virginia holding that while the· common law is moving away from 

implied statements that time is of the essence, but that nonetheless 

express stipulations remain enforceable. 
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All of the cases cited by the Manns have some excuse cognizable 

by equity for their failure to comply or in fact the Courts found 

that the parties did comply. Prestige House, Inc. v. Merrill, 624 

P.2d 188 (ORE. 181) (No demand for performance made); Jackson supra 

(Contract provision did not apply) Koedding v. Slaughter, 634 F.2d 

1095 (8th Cir. 1980) (Defendant attempted to withdraw valid waiver.) 

Lipscomb v. Chadbourne, 378 So.2d 147 (La. 1979) (performance was 

within time required) Renouf v. Martini, 577 S.W.2d 803 (Tx. 1979) 

(No deadline for performance); etc. All of these cases are either 

distinguishable or they support Addicott Hills position, or they are 

contrary to controlling Virginia precedent. 

The Manns' failures are breaches of the Contract, no excuse has 

been shown and the Contract requires certain results to flow from 

these breaches. If there is no excuse then the Contract must be 

enforced. Usinger supra. at 1020 ("the purchaser ••• showed no 

excuse for its lateness ••• ") (As stated above this case is cited 

as good law by the Manns.) 

III. THE CONTRACT DECLARES THAT THE MANNS' FAILURE TO DELIVER A 
COPY OF THE LISTING AGREEMENT TO ADDICOTT HILLS WITHIN THE 
PERIOD SPECIFIED [15 DAYS AFTER THE START OF HOUSE 
FRAMING TO BE MATERIAL. 

A. This Court Is Not Free To 
"Interpret" An Unambiguous 
Document. 

Rules of construction only apply when a Contract is ambiguous. 

The contract in issue here ·is not ambiguous. The Supreme Court of 

Virginia stated in Wilson v. Holyfield, 227 Va. 184, 187 (1984): 

11 The principles surrounding court review of contracts are well 
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settled. Contracts are not rendered ambiguous merely because the 

parties disagree as to the meaning of the language employed by them 

in expressing their agreement." See, Ross v. Craw, 231 Va. 206, 

212-213 (1986). In Berry v. Klinger, 225 Va. 201, 208 (1983), the 

Virginia Supreme Court defined "ambiguity" as doubtfulness, or 

doubleness of meaning, cited in, Renner Plumbing v. Renner, 225 Va. 

508, 515 (1983). The language of this Contract is unequivocal. 

In the absence of ambiguous language the Court must enforce the 

agreement of the parties as it finds it. The Court is not free to 

make a new agreement, nor is it free to interpret an agreement that 

is free from ambiguity. Id. 

B. The Contract Is Clear And 
Should Be Enforced. 

This Contract is not ambiguous. The intent of the parties is 

clear. It is obvious that the Manns are in default. TR. 11/19/87, 

the Court at 153. The Manns' problem with the Contract is not that 

the document is ambiguous, but rather that they do not like what it 

says, given the position which they have placed themselves in. The 

Court should not dispense its sympathy for those who have purpose­

fully, however improvidently, placed themselves in a position of 

default. Rather the Court should concern itself with the rights of 

Addicott Hills which is the victim of a willful default by the 

Manns. In the absence of ambiguity the Court is required to enforce 

the Contract as written. 
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c. The Court Cannot Simply 
Disregard The Contract Or 
Rewrite The Contract. 

The parties being sui juris are empowered to make their own 

agreements without help or hindrance from this Court. Lerner v. The 

Gudelsky Co., 230 Va. 124, 132 (1985). While the Manns have re­

quested this Court to twist or turn the Contract in the light of the 

Court's own conscience or business judgment or in light of later 

discovered facts or in any way that allows them to buy the house, 

such an incredible request does not carry with it· the power to 

comply. The Court must enforce the intent of the parties, as the 

intent of the parties is expressed within their own words in their 

Contract. Supra. Newport News at 607; Smyth Bros. at 170; 

Portsmouth at 262. 

D. The Parties Contract 
Is The Law Of This Case. 

The Contract is the law of the case. Winn v. Aleda Const. Co., 

227 Va. 304, 307 (1984); Mercer v. s. Atlantic Insurance Co., 111 

Va. 699, 704 (1911). The Virginia Supreme Court, in Ross at 212, 

held: 

A well settled principle of contract law dictates 
that 'where an agreement is complete on its face, is 
plain and unambiguous in its terms, the court is not 
at liberty to . search for its meaning beyond the 
instrument itself.' Globe Company v. Bank of 
Boston, 205 Va. 841, 848 (1965). 

The Supreme Court of Virginia has been adamant and clear·on 

this inviolability of the unambiguous contract and ha·s repeatedly 

and recently reversed lower courts on this issue. See Westbury Coal 

Mining Partnersh~p v. J. S. & K. Coal Corp., 233 Va. 226, 229-230 
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(1987), ("Resting our decision, as we did in Ames v. American 

National Bank, 163 Va. 1, 38 (1934), upon 'what the instrument 

itself says it says,' ••• ");Lerner at 132. ("Where an agreement 

is complete on its face and is plain and unambiguous in its terms, 

the court is not at liberty to search for its meaning beyond the 

instrument itself."); Wilson at 187 ( ••• it is the duty of the 

court to construe a contract as written ••• ");Meade v. Wallen, 

226 Va. 465, 467 (1984); Eagler v. ·Little, 217 va. 869, 873 (1977). 

In Meade at 467 the ·court stated: 

It is the function of the court to construe the 
contract made by the parties, not to make a contract 
for them. The question for the court is what did 
the parties agree to as evidenced by their contract. 
The guiding light in construction of [the] contract 
is the intention of the parties as expressed by them 
in the words they have used, and courts are bound to 
say that the parties intended what the written 
instrument plainly declares. 

The Court also said in Wilson at 187: "Courts cannot read into 

contracts language which will add to or take away from the words 

already containe~·therein." The Court may not go outside a plain 

and unambiguous instrument to search for the instrument's meaning 

because the instrument is the repository of the final agreement of 

the parties. Berry at 208. 

The Virginia Supreme Court has also upheld lower courts invok­

ing the absolute authority of an unequivocal contract. Berry at 298; 

Winn at 307; Quesenberry v. Nichols and Erie, 218 ·va. 667, 671 

(1968); Globe Company at 849. 
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E. The Parties Have Negotiated 
A Sale Of Existing Residence 
Addendum, Which Has Become A 
Part Of Their Contract Which 
Controls This Case. 

The Contract's parts, signed contemporaneously, must be con-

strued as parts of a single transaction. The Virginia Supreme Court 

has repeatedly held that contemporaneously executed documents 

concerning the same matter must be construed as parts of a single 

transaction. "Where two papers are executed at the same time or 

contemporaneously between the same parties, in reference to the same 

subjec.t matter, they must be regarded as parts of one transaction, 

and receive the same construction as if their several provisions 

were in one and the same instrument." Oliver Refining Co. v. 

Portsmouth Cotton Oil Refining Corp., 109 Va. 513, 520 (1909). See, 

Am. Realty Trust v. Chase Manhattan, 222 Va. 392, 403 (1981); J.M. 

Turner & Co., Inc. v. Delaney, 211 va. 168, 171 (1970); Nelson and 

Co. v. Taylor Heights Development Corp., 207 Va. 386, 391 (1966); 

The Texas Co. v. Northup, 154 va. 428, 440-441 (1930); D.ime Deaosit 

Bank v. Wescott, 113 Va. 567, 573 (1912). The Manns contempo-

raneously .signed, on March 1, 1986, the Addendum, the Delivery 

Addendum, and the Agreement. Thus, the Addendum, the Delivery 

Addendum, and the Agreement must be construed as parts of a single 

contract covering a single· transaction. 

i. The Addendum·creates ~contingency 
beneficial to the Manns. 

The Addendum allows the purchasers to avoid its obligations 

under the Contract in the event that their house is not sold. This 

is a benefit to the purchasers. The purchasers gain a right to 

1141/21/smd/wm/em -16-
12/17/87(2) 

381 



avoid the Contract and have no liability under the Contract should 

they be unable to sell their house. The only agreement they made to 

acquire this right is an agreement relating to their efforts to sell 

their house. 

_By the express terms of this Addendum any failure to secure a 

written Contract for the sale of Buyer's Residence by reason of 

Buyer's actions or failure to act, or if Buyer fails to deliver a 

copy of the Sales Contract, or a copy of the listing Contract, to 

the Seller within the time period above specified, the "Buyer shall 

be deemed in default of this Contract and the provisions of Contract 

shall govern." Plaintiff's TR. EX. "1". (Emphasis supplied). 

T~is language is mandatory not precatory. This language 

clearly expresses the intent.of the parties that the failure of the 

purchaser to perform the acts enumerated shall be a material breach 

subject to the default provisions of the Contract. There is no room 

for interpretation here. 

ii. The creation of such a contingency 
is an extraordinary concession by 
Addicott Hills. 

Addicott Hills agreed to construct a house costing almost a 

third of a Million Dollars. At the same time Addicott Hills is 

beginning construction of this house for the Manns, the Manns are 

not required to be absolutely liable for the purchase .of the house. 

Because of this contingency_there is no ability retained by Addicott 

Hills to enforce the Contract specifi~ally. The Contract at this 

point, even before Addicott Hills began to personalize the home to 
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the requirements of the Manns is extraordinarily one-sided, in favor 

of the Manns. 

There is little doubt that if the housing market had moved 

against these parties and the Manns were unable to sell their house 

and therefore were unable to purchase the Addicott Hills house, and 

because of the adverse movement of the housing market that the value 

of the house built by Addicott Hills went down, the Manns could have 

refused to purchase the house that Addicott Hills built and cus­

tomized for them. This risk was specifically assumed by Addicott 

Hills. But this risk was assumed with the understanding that any 

breaches as set forth in Addendum would be deemed material.by this 

Court and would be enforced by this Court. 

iii. The listing within 15 days of framing 
provision is for the benefit of the 
Seller and is not waivable by the 
Manns. 

The right of the seller to terminate the Contract upon failure 

to list within 15 days of the start of house framing is reasonable 

and fully negotiated, given the risk faced by Addicott Hills in 

constructing an enormously expensive house with a contingent Con-

tract. The right of Addicott Hills to terminate the Contract upon 

the stated events contained within this Addendum is reasonable when 

compared with the granting of such an extraordinary right of contin-

gency to the Manns. 

Not only did Addicott Hills not waive the 15 day time limit it 

repeatedly notified the Manns to list. Only after the Manns refused 

to comply was the contract terminated. The Manns have cited as good 

law cases to this Court where mere passage of time is sufficient for 
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a forfeiture. Usinger at 1020. The flat, unexplained refusal of 

the Manns is much worse. "When the sacredness of contracts fairly 

entered into shall be disregarded, under any pretense, there will be 

an end of all confidence and protection of persons or property. " 

Kendall Bank Note Co. v. Commissioners Sinking Fund, 79 Va. 563, 574 

(1884) (Emphasis supplied). This rule of law and not man is essen-

tial to the trust which Addicott Hills placed in the Manns in 

honoring their agreement. In going ahead and constructing a house 

for almost a third of a Million Dollars, Addicott Hills fully 

performed its part of the bargain. The Manns did not. 

F. Materiality Is Not Objectively 
Determined But Is To Be Gleaned 
From The Words Of The Parties 
As Expressed In Their OWn Contract. 

In Neely v. White, 177 Va. 358, 366 (1941) the issue of materi-

al breach centers upon whether the breach goes to "the root of the 

contract" and whether the damage is easily liquidated and 

compensable. The Manns' breaches are material most importantly 

because the Contract makes them material, Addendum, but also because 

they go to the root of the Contract and because the damage is 

neither easily liquidated nor compensable. 

Each of the Manns' breaches violated an express provision of 

the Contract upon which Addicott Hill expressly relied. If any . 

purchaser much less a licen~ed real estate agent makes a specific 

bargain and is then allowed to ignore vital elements of that agree-

ment, then a seller's future ability to make a contract is severely 

compromised. See also Ballou v. Basis Construction Company, 407 
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·. ' 

F.2d 1137, 1140 (4th Cir., 1969) (Doctrine of substantial perfor-

mance is designed to assist a party guilty of only unintentional and 

11 trivial breaches of contract."); Schneider v. Dumbarton Developers, 

Inc., 767 F.2d 1007, 1012-1014 (D.C. Cir., 1985). 

The Manns should not be allowed to trivialize their multiple 

violations of their responsibilities. They made a bargain. They 

broke it absolutely on purpose. They should be required to live 

with the consequences of the actions which are set forth in their 

Contract. 

G. The Breaches Are Material. 

The Manns cannot seek refuge within the doctrine of immaterial 

breach (or its parallel doctrine, substantial performance) because a 

willful breach in bad faith shuts the gate on that doctrine. 

Clearly Mrs. Mann, a licensed real estate agent with 10 years 

experience, Plaintiff's TR. EX. "4", understood her obligations 

under the Contract. The Manns willfully, for their own advantage, 

breached their Contract with Addicott Hills. Although the Supreme 

Court of Virginia has not yet spoken on the effect of a willful 

breach, there is irresistible support for the statement that a 

willful breach in bad faith cannot be an immaterial breach. See 

Callahan Industries 1 Inc. v. Srnirolodo 1 4 7 4 N.Y. S. 2d .6111 612 (A.D. 

3d, 1984); Typhoon Air Conditioning Co. 1 Inc. v.· Fried, 24 A. 2d 926, 

927 (1942); Hadden v. Consolidated Edison Co., 356 N.Y.S.2d 249, 255 

(1974); 17 Am. Jur. 2d Contracts §377, pp. 820-821 (1964); Second 
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Restatement of Contracts, §241, p. 237; Corbin on Contracts, §707, 

pp. 327-331 (1960); Williston on Contracts 3rd Ed., §842; 

Simpson on Contracts, §§334-335 (1965); Calmari and Perillo on 

Contracts, pp. 407-410 (1977). 

H. The Common Law Rule Against 
Forfeiture Is Inapplicable In 
the Instant Case. 

The common law rule against forfeiture is inapplicable in the 

instant case. As the Virginia Supreme Court stated in Newport News 

at 607: "The rule that courts do not favor forfeitures has no 

application to cases such as the one at bar and is never carried to 

the extent qf relieving parties from the express terms of their own 

contracts." See Renner at 515 ( 1983) and Portsmouth at 262 and 

Jackson at 71. Since under the law of the Commonwealth of Virginia, 

Paragraphs 15(a) and 18(c) of the Contract each expressly require 

forfeiture subsequent to the breach, any common law rule against 

forfeiture is inapplicable. 

If the Court fails to enforce this Contract and instead re-

lieves the Manns from the effects of their admitted willful breach 

of the Contract then the Court will have done exactly what the 

Supreme Court of Virginia said Judge Jamborsky could not do in the 

Lerner case. Similar to this case the Supreme Court held in Lerner: 

"The plain language of the Agreement was designed to protect him 

against.dangers of the very kind which in fact arose." Lerner at 

133. The plain language of the Contract, requiring that the house. 

be listed within 15 days and stating that the alternative was 

1141/21/smd/wm/em 
12/17/87(2) 

-21-

386 



termination were designed to protect Addicott Hills "against dangers 

of the very kind which in fact arose.n Id. There is no excuse or 

license plead by the Manns. 

While the Manns have given no reason, they have asked the Court 

to excuse their lack of performance, but the Court is not allowed to 

excuse performance unless such performance is inherently impossible. 

Virginia adheres to the strict standard of objective impossibility 

rather than other standards in accepted other states. Ballou at 

1140. Not only is there not any impossibility alleged, it is 

unquestioned that the actions required of the Manns were in essence 

totally possible and the Manns purposefully and willfully refused to 

do what the Contract clearly required them to do. TR. 11/19/87, 

Mrs. Mann at SO. 

Similarly the ·Court is not allowed to find that the Manns' 

breaches were cured by substantial compliance. Eagler at 873. 

There is B£ compliance with the Contract by the Manns. Not only is 

there no compliance there is willful breach. 

The Eagler case is directly on point and very instructive. The 

Manns were in breach when Addicott Hills exercised its right of 

forfeiture. In the Eagler case, while "the trial court held, in 

effect, that even after the right of forfeiture had been exercised, 

the several acts of forfeiture were cured by "substantial compli-

ance."' Eagler at 873, and therefore there was no fo~feiture. But, 

the Virginia Supreme Court held otherwise and. reversed the trial 

court on this very issue. Similarly, the Manns were, as this Court 

noted at the conclusion of taking evidence, clearly in default when 
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Addicott Hills terminated the Contract. Therefore according to ~ 

controlling precedent ~ set fo·rth in Eagler, the Manns could not 

waive the contingency and ~ the default after the right of 

forfeiture had been exercised. The ~ is directly ~ point on 

this issue. 

The Manns are asking this Court, in spite of their willful 

failure to perform the Contract, to find that the Manns nonetheless 

have the right of specific performance since after being notified of 

their default by Addicott Hills and after the Contract was terminat­

ed,_ the Manns waived the 90 day contingency in the Addendum. 

Plaintiff's EX. "6". Under Eagler, supra this does them no good. 

In any event the 15 day contingency is the one that needs to be 

waived, and that belongs to Addicott Hills not the Manns. Specific 

performance is an equitable right which can only be obtained by 

parties having clean hands. In effect, the Manns are asking this 

Cou~t to find that they could breach their Contract with impunity 

and that equity can be made to reward a wrongdoer. A curious 

position at best and one that finds no support even among the far 

flung cases, stretching from Florida to Oregon and beyond, cited by 

the Manns. 

IV. THE CONTRACT IS NOT SEVERABLE. 

A. The Words Of The Contract 
Say The Contract Is Not 
Severable. 

The parties in their own words have exgressed their view that 

the Contract is "entire." Plaintiff's TR. EX. "2", Paragr.aph 18(e). 
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The word "entire" in this sense is a term of art as specifically 

defined as "time is of the essence". Therefore, it is the expressed 

intent of the parties that this Contract be viewed as one entire 

Contract and that the covenants are not independent but are each 

dependent upon the other. The concept of a severable contract is 

more applicable to multiple purchase contracts, (e.g. 10 widgets for 

fifty dollars). See Buchanan v. Buchanan, 174 Va. 255, 278 (1940). 

(The divisibility of the subject matter, although not determinative 

is indicative.) Simpson, Contracts at 318. Calmari and Perillo, 

Contracts at 429-431. In the instant case, since the promised 

performance by Addicott Hill is a single one, (a single sale), this 

is also indicative of an entire contract. An entire contract is not 

severable. 

B. Under Common Law The Absence 
Of A Survival Clause Means 
That If Any Part Of The Contract 
Is Voided, The Entire Agreement 
Fails. 

There is no survival clause in this Contract. Therefore, in 

the absence of such survival clause, the removal of any part of this 

Contract by the Court renders the Contract void and unenforceable. 

See Engleby v~ Harvey, 93 Va. 440 (1896). Noyes' Ex'x v. Humphreys, 

52 Va. 335, 11 Gratt. 636 (1854). Judge Hancock's prior finding 

that Paragraph 15(b) is unenforceable renders the. Contract void. 

Judge Plumber's p~ior finding that the recording of a memorandUm of 

Lis Pendens does not violate Paragraph 18(c) 's prohibition against 

recording "any memorandum 11 of the Contract is reversible error or it 
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reads yet another provision out of the Contract. Therefore since 

the Contract is void there is nothing for this Court to specifically 

enforce and the Manns case should be dismissed. 

c. Judge Hancock Erred In Ruling 
Paragraph 15(b) Of The Contract 
Was Unconscionable. 

The Court erred in ruling that Paragraph 15(b) is unconscion­

able. Paragraph 15(b) does not even approach the very high standard 

for unconscionability set by the Virginia Supreme Court. An 

unconscionable bargain is "one that no man. in his senses and not 

under a delusion would make, on the one hand, and no fair man would 

accept, on the other." Smyth at 170. See Eagler at 872. In Banner 

v. Rosser, 96 Va. 238, 251 (1898) the court·stated: 

"The further objection was made that the agreement was 
unconscionable. • • • Can it be said that he acted 
unwisely, or that his conduct was not that of a 
prudent business man? But whether wise or unwise the 
agreement, in view of the testimony that he had the 
capacity to make it, and that it was his own free 
voluntary ·act, cannot be impeached, however unreason­
able or imprudent it may now seem to others." 

Mrs. Mann is a ten (10) year veteran real estate agent. 

Plaintiff's TR. EX. "4" and TR. 11/19/87, at 48. She knew, far 

better than most home purchasers, the obligations she was under-

taking. Given the circumstances of the transaction, and the experi-

ence of the parties, the Contract is not unconscionable. 

Once again the intention of the parties is to be found from 

their own words. Buchanan at 278; Eschner v. Eschner, 146 va. 417, 

422 (1926); Shelton v. Stewart, 193 va. 162 (1951); Allemong v. 

Augusta National Bank, 103 Va. 243, 249 (1904); Bream v. Marsh, 31 
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Va. 852, 853, 4 Leigh 21, 25, ( 1832) • As the "trial" court this 

court after a full trial must accept responsibility for or reject 

the prior orders which have been entered in preliminary motions. 

Rule 1:1 Rules of the Supreme Court of Virginia. 

"While the jurisdiction undoubtedly exists in the 
courts to avoid a contract on the ground that it makes 
an unconscionable bargain, nevertheless an inequitable 
and unconscionable bargain has been defined to be 'one 
that no man in his senses and not under a delusion 
would make, on the one hand, and as no fair man would 
accept, on the other.' The inequality must be so 
gross as to shock the conscience." 

Smyth at 170. This cannot be said of the Contract in the instant 

case. This is the standard which this Court must find has been 

violated by Paragraph 15(b) in order to avoid enforcing the letter 

of the Contract. 

"But whether wise or unwise the agreement, in view of 
the testimony that he had the capacity to make it and 
that it was his own free voluntary act,· cannot be 
impeached, however unreasonable or imprudent it may 
seem to others." 

Banner at 251. There is no rule which allows a Court of equity any 

more power than this. ~ also, Jackson cited by the Manns as good 

law. 

D. If A Court Strikes Out Yet 
Another Single Provision Of 
This Contract, Then The Entire 
Contra.ct Fails. 

Judge Hancock has said Paragraph 15 (b) is unenforceable. 

Decree 6/12/84. Judge Plumber has defined Paragraph 18(c) out of 

existence. Decree 11/19/87. And no~ th~ Manns are asking the Court 
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to remove several more provisions including the entire Addendum, and 

Paragraphs 2, 1S(a) and 18(d) and (e) of the Agreement. 

Virginia case law clearly states the consequences of a court 

striking down a single provision of an entire contract: the entire 

contract fails. Eugleby, supra. McCrowell v. Burson, 79 Va. 290, 

303 (1884); Noyes, supra. The entire contract will either stand or 

fall together. Either all provisions of the "entire" Contract apply 

or the "entire" Contract is void. "The court cannot write a new 

contract for the parties even when, in light of the facts known to 

them the Court might think they should have adopted different 

language. The Court should have given effect to the plain words of 

the Ag1;eement." Lerner at 132, Berry at 208, Usinger at 1021. 

Similar language is found throughout Virginia cases. In 

McCrowell at 303, the Virginia Supreme Court stated: 

It is also true that where there is an entire consid­
eration for the defendant's promise, made up of 
several particulars, and one of these consists of an 
agreement by the defendant, which the statute of 
frauds requires to be in writing, and which, for want 
of such a writing, is void, the whole consideration is 
void, and the promise cannot be supported. 

The idea that entire contracts are void if a portion fails is 

also supported by Epperson v. Epperson, 108 Va. 471, 476 (1908). 

V. THE MANNS BREACHED THEIR CONTRACT IN AT LEAST THREE 
SEPARATE WAYS. 

A. The Manns Breached Their 
Contract By Failing To 
List Their Existing Residence 
Within The Time Limit 
Required By The Contract. 
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There is no question that the Manns not only failed to exhibit 

their listing agreement, they·willfully failed to list their proper­

ty during the time required by the Contract period. TR. 11/19/87, 

the Court at 153; TR. 11/19/87, Mr. Mann at 31; TR. 11/19/87, Mrs 

Mann at 49-50. 

B. There Is No Question That 
The Manns Failed To Attempt 
To Sell Their Property In 
Good Faith. 

' This is perhaps the most telling admission by the Manns, that 

they failed to list and sell their property in "good faith" as 

required by the Contract (TR. 11/19/87, at 30) and that they now ask 

this Court to relieve them from this failure is incredible. 

The admitted willful breach of "good faith" goes to the very 

essence of all contractual agreements. Simply·stated, no party 

should have the right to breach a good faith covenant in a contract 

but nonetheless receive specific performance of that Contract from a 

court of equity. 

c. The Manns Breached The 
Contract By Recording A 
Lis Pendens. 

Recording the lis pendens created a statutory lien upon 

Addicott Hills' title. This is material. The courts are required 

to hold the parties to their bargain. Eagler at 873. Simply 

stated, the Manns bargained not ·to record a lis pendens as expressed 

in Paragraph 18(c) of the Contract. The only items that can be 

recorded in Virginia are either the entire contract or a memorandUm 
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signed by all the parties or a lis pendens. Either all of these are 

covered by Paragraph 18(c) or Paragraph 18(c) does not mean any­

thing. The decree by Judge Plumber to the contrary notwithstanding. 

Decree 11/19/87. They willfully breached this part of the Contract 

when they recorded the lis pendens. A willful breach of this part 

of the Contract gives Addicott Hills the right to void the Contra6t. 

VI. EACH BREACH BY THE MANNS WAS WILLFUL. 

A. The Manns Did Not Just Fail 
To Refuse To Exhibit Their 
Listing, They Refused To List 
The Property Too. 

The Manns knew failure to list their property or to exhibit the 

listing agreement was a material part at least as far as Addicott 

Hills knew of their ability to purchase the house. Defendant's TR. 

EX. 11 4" and "7". They cannot be surprised tha·t Addicott Hills 

treated this provision of the Contract as extremely serious and 

revoked the Contract. Plaintiff's TR. EX. "5". The Manns had told 

Addicott Hills that it was essential that they sell their house 

within the time limits required for them to be able to make their 

down payment on the new house and for them to be able to qualify for 

a loan. Defendant's TR. Ex. 11 4" and 11 7 11
• 

B. The Willful Nature Of The 
Manns' Breaches Are Exacerbated 
By The Corresponding Breach By 
Mrs. Mann Of Her Fiduciary Duty 
To 'Addicott Hills. 

Mrs. Mann was the selling agent on this house. She stands to 

be compensated to the amount of approximately Ten Thousand Dollars 
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($10,000.00), however, she fully participated in each of the above 

breaches, and worse than that advised other clients to do the same. 

TR. 11/19/87, Mrs. Mann at 146-147. A court of equity cannot order 

Addicott Hills to pay her for this. It would be inequitable. 

C. The Willful Nature Of These 
Breaches Is Even More Exacerbated 
By Mrs. Mann's Experience As A 
·Licensed Real Estate Agent And 
Her Undeniable Knowledge That 
Each Of The Acts Complained Of 
Was A Willful Breach Of The Contract. 

Mrs. Mann has ten (10) years of exp~rience as a licensed real 

estate agent in the Commonwealth of Virginia. See Plaintiff's TR. 

EX. "4" and TR. 11/19/87, Mrs. Mann at 48 and 146-150. In her 

letter to Sandra Lindsay of January 21, 1987 [Plaintiff's TR. EX. 

"4"], she told Sandra Lindsay that she had been with Coldwell Banker 

for ten (10) years and with three (3) years experience in. n.ew .. ,h.QJ;Oe 

sales. See TR. 11/19/87, Mrs. Mann at 48-49. This in and •n itself 

makes Mrs. Mann an "expert" in the field and makes the breach even 

more incredible. 

VII. SPECIFIC PERFORMANCE AS AN EQUITABLE REMEDY AND CANNOT BE 
GRANTED TO A PARTY WITH UNCLEAN HANDS. 

A. Unclean Hands Is A Term 
Of Art And Applies In This 
Situation. 

Unclean hands does not imply moral turpitude or scienter 

. (guilty knowledge) rather it shows a party acting in. a way which 

they are not allowed to act. Bond v. Crawford, 193 Va. 437, 447 

(1952) • In effect, in this particular situation the Manns would be 
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taking advantage of their willful breach of Contract, and their 

willful breach of their fiduciary duty. This a Court of equity 

ought not to countenance. 

Mrs. Mann, if she secures this house through specific perfor-

mance, will also receive as a commiss~on, almost Ten Thousand 

Dollars ($10,000), she will therefore receive a double profit in 

spite of her breach. She will get both the house and ~ commission. 

TR. 11/19/87, Mrs. Mann at 146. She will get this commission in 

spite of the fact that she has admitted to this Court numerous 

breaches of practically every duty a real estate agent owes to its 

principal. And she will receive this award from a Court of Equity. 

Such a result is totally and completely wrong. TR. 11/19/87, Mrs. 

Mann at 48-50. 

"Equity wisely views with jealousy transactions 
between persons holding a fiduciary or confidential 
relation to each other, and will not suffer one party. 
Standing in a relation of which he can avail himself 
against the other, to derive an advantage from that 
circumstance, for it is founded in a breach of confi­
dential." Banner v. Rosser, 96 Va. 238, 245 (1898). 

It would be incredible, after closely scrutinizing this transaction 

that a Court of Equity would order Addicott Hills to pay Barbara 

Mann almost Ten Thousand Dollars ($10,0QO.OO) for acting as a real 

estate agent. In this transaction where she has a fiduciary duty to 

Addicott Hills when there is every evidence that not in one situa­

tion did she put her principal's interest ahead of her own. On the 

contrary, at every turn she looked out for herself and neglected her 

principal. TR. 11/19 I 87, Mrs. Schwab at· 141-150. 
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B. Since No Damages Have Been 
Proven, No Damages Are Available. 

The Manns have alleged damages, TR. 11/19/87, Mrs. Mann at 12, 

but at the trial they could prove no damages which are recognized by 

this Court. Furthermore, no documents were produced in discovery or 

cited in response to interrogatories or request for production of 

documents to support such alleged damages. Therefore, in the 

absence of proof, they can get no remedy from this Court. 

VIII. THE MANNS HAVE ELECTED SPECIFIC PERFORMANCE INSTEAD 
OF DAMAGES AND THEREFORE NO DAMAGES ARE AVAILABLE. 

The election of specific performance is binding. Hurley v. 

Bennett, 163 Va. 241, 253 (1934). Since such an election has been 

made (TR. 11/19/87, Mr. Mann at 13) no damages can be paid. It must 

dismiss this claim since a valid election has been made. 

IX. PARTIES ARE REQUIRED TO PROVE FULL PERFORMANCE OF THEIR 
OWN PART BEFORE THEY CAN REQUIRE SPECIFIC PERFORMANCE OF 
THE OTHER PARTY. 

The Manns• have failed to prove full performance they have 

admitted that their performance was at best defective, and at worst 

willfully wrong. TR. 11/19/87, the Court at 153 (Court holding that 

"literal terms of the listing were not complied with."). TR. 

11/19/87, Mr. Mann at 31 (Lowry Mann signing the March 1st listing.) 

A party in breach of the agreement cannot enforce such agreement. 

Lerner at 132. 
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X. THE FAILURE OF THE MANNS TO PROVE THAT THE CONTRACT WAS 
SPECIFICALLY ENFORCEABLE BY ADDICOTT HILLS MEANS THE 
SPECIFIC PERFORMANCE IS NOT AVAILABLE TO THEM. 

11 There must be mutuality before there can be a decree for 

specific performance." Buchanan at 277. Edwards v. McTyre, 271 

S.E.2d 205 (GA. 1986) (cited as good law on the subject by the 

Manns) • There is no argument or consideration for specific perfor-

mance in this Contract, these rights were waived by the parties 

respectively. Since Addicott Hills does not have a remedy for 

specific performance under the rule of mutuality the Manns' cannot 

have specific performance. Ib. 

XI. A PARTY IN FIRST BREACH CANNOT ENFORCE THE CONTRACT. 

A. Specific Performance Is An 
Act Of Affirmation Of The 
Contract. 

"The Contract was based upon the mutual promises 
of the parties. The party who comrni ts the first 
breach of a contract, is not entitled to enforce it, 
or to maintain an action thereon, against the other 
party for his subsequent failure to perform". Hurley 
v. Bennett, 163 Va. 241, 253 (1934). 

Even if the Manns breach is not material it is most certainly 

first and it precludes specific performance. 

The Virginia Supreme Court stated the law in Johnson v. 

Hoffman, 130 Va. 335, 344 (1921): 

"The rule is strict and inflexible that a 
plaintiff has noright of .action for damages for 
breach of contract where he himself has breached the 
contract."· (Emphasis Su~pl~ed) • 

·See ADC Fairways Corp. v. Johnmark Construction, Inc., 231 Va. 312, 

318 (1986); Neely at 366-367; Hurley at 253. 
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This rule is not limited by materiality but is "strict and 

inflexible. n Johnson at 344. The Manns are in breach of the 

Contract therefore, even assuming their breaches were immaterial, 

nonetheless because of their failure to prove performance of the 

Contract (TR. 11/19/87, Mr. Mann at 31 and Mrs. Mann at 61) they 

cannot now have specific performance. As noted above, the Court is 

not allowed to find "that breaches can be cured by substantial 

compliance." Eagler at 873. 

"It is equally well settled that to entitle a 
plaintiff to the benefit of the rule [substantial 
performance rule], it must be shown that his failure 
to completely perform ~ not willful or tainted with 
bad faith." Typhoon Air Condition1ng Co., Inc. v. 
Fried, 24 A. 2d 926, 927 (P.a. 1942) (Emphasis 
supplied) • 

In the absence therefore of showing that the failure to perform 

completely was not willful or tainted with bad faith, there is no 

right of specific performance. The Manns breaches are clearly 

willful. 

XII. THE MANNS DID NOT ANP COULD NOT WAIVE THE FIFTEEN DAY 
DUTY. 

A. Not A Waiver Because You 
Cannot Waive A Duty. 

The Supreme Court of Virginia in The Covington Virginian v. 

Woods, 182 Va. 538, 547. (1944) defined waiver: 

A waiver, such as is claimed here may be ge~erally 
defined as a voluntary abandonment of some known legal. 
right, advantage or privilege, or such conduct as· 

_ warrants art inference of the abandonment of such 
right, ·or the intentional doing of an act consistent 
with claiming it, all of which is usually dependent 
upon the peculiar circumstances of the case. Cited in 
Funkhouser v. Million, 209 Va. 89, 91 (1968). 
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Addendum Subsection (b) states that the Manns shall immediately 

list their residence within 15 days after framing begins. Framing 

began on November 12, 1986. TR. 11/19/87, Mrs. Lindsay at 117. The 

listing was due by November 28, 1986 at the latest. On January 13th 

(Plaintiff's TR. EX. "3") Addicott Hills sent the Manns a letter 

giving the Manns 5 additional days to fulfill their obligation. 

Manns failed to meet this additional five day deadline. TR. 

11/19/87, Mr. Mann at 31. On January 27, 1987 Addicott Hills 

received notice stating that the house would be listed on March 1, 

1987. Addicott Hills rejected this offer in their letter dated 

January 30, 1987 and terminated the Contract as provided for in the 

Addendum. After the forfeiture the Manns sent a letter to Addicott 

Hills dated February 3, 1987 in which they claimed to waive the 

contingency. Addendum Subsection (b). 

Addendum Subsection (b) is clearly not for the exclusive 

benefit of the Manns but rather obviously also for the benefit of 

Addicott Hills. Until the Manns either satisfied or waived the 

contingency, Addicott Hills could not obtain additional construction 

financing. Also, while the Manns equivocated, Addicott Hills was 

prevented from locating a serious purchaser. Clearly Addendum 

Subsection (b) is not simply a right of the Manns but also one of 

their duties. Under Covington, infra, a waiver is the abandonment 

of a right, not a duty. 
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B. Once A Party Has Relied Upon 
A Breach It Cannot Be Waived. 

Even if the Manns had the power to waive Addendum Subsection 

(b) after the Contract terminated, they would be estopped because 

Addicott Hills relied on their breach and acted according to their 

detriment. The Supreme Court of Virginia articulated the doctrine 

of estoppel by conduct in Harris v. City of Roanoke, 179 Va. 1, 5 

(1942): One is estopped from denying what by one's conduct one has 

induced others to act upon as true. The Virginia cases are legion 

which establish this Rule." T ••• v. T ••• , 216 Va. 867, 873 

(1976) holds: "Elements necessary to establish equitable estoppel, 

absent a showing of fraud and deception are representations, 

reliance, a change of position, and detriment." Eagler, supra. 

Security Company v. Juliano, Inc., 203 Va. 827; 833 (1962); Heath v. 

Valentine, 177 Va. 731, 737 (1941). Silence can·constitute rep-

resentation for estoppel purposes: 

In general., a person is required to speak only when 
common honesty or fair dealing demand that he do so, 
and in order that a party may be estopped by silence, 
there must be on his part an intent to mislead, or at 
least a willingness that others should be deceived, 
together with knowledge or reason to suppose that 
someone is relying on such silence or inaction and in 
consequence thereof is acting or is about to act as he 
would not act otherwise. 

National Airlines v. Shea, 223 Va. 578, 583 (1982), See Cantrell v. 

Booher, Administratix, 201 Va. 649, 654 (1960), Heath at 737. 

Addicott Hills understandably relied upon the Manns' un-

equivocal refusal as a statement of their breach. Addicott Hills 

relied upon that breach as factual and took appropriate actions 

changing their position which, in the absence of that breach, would 

be to their detriment. Upon termination of the Contract, Addicott 

1141/21/smd/wm/em -36-
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-Hill's placed the subject property back on the market and entered 

into a new non-contingent contract of sale with a new purchaser. 

Justice and equity can only be served by estopping the Manns 

from now asserting a breach. 

CONCLUSION 

The Bill of Complaint filed by the Manns should be dismissed 

because of th~ir prior breaches and Addicott Hills should be awarded 

their costs and attorney's fees. 

r i 
Sa dra L. H g es 

d'am D. Elfenbein 
L GHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. o. Box 6625 
McLean, Virginia 22106 
(703) 356-9751 
Counsel for o·efendant 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed, 
first-class, postage prepaid to the offices of Jose Aunon, Esq. 9701 
Main St%t, Fairfax, Virginia 22031, Counsel for Complainants, 
this day of December, 1987. 
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VIRGINIA: 

IN THE CIRCUIT COURT of-FAIRFAX~~~~ 2: 39 
i'' ... , 'R 1 ~.~~Lit t. BAF:R( 
·'·'!'K !;t litE CIRC!JIT cc·:R· W. LOWRY MANN lli fir r J. 'R ~ J • ,. ,,, I 

J • r., ,:-,..t ru,;NTY. V( 

and 

BARBARA C. MANN, 

Complainants IN CHANCERY No. 101273 
v. 

ADDICOTI HllLS CORPORATION 

Defendant. 

COMPLAINANTS' RESPONSE TO DEFENDANT'S MEMORANDUM 

The Defendant, Addicott Hills Corporation, has presented this 

Honorable Court with a lengthy brief addressing numerous issues,­

most of which have been argued and reargued unsuccessfully before 

The Honorable Quinlan Hancock, The Honorable William Plummer 

and now before this Honorable Court. This .Brief in Response, 

therefore, will not readdress the issues of the enforceability of 

paragraph 15(b) of the contract, whether the filing of the lis pendens 

was violative of paragraph 18( c) of the contract, or whether the 

contract was severable or not. 

Rather, this br-ief will address the sole dispositive issue 

remaining in this Cause -- whether the contingency in the Contract 

for the sale of the Mann's existing residence is a contingency for the 

sole benefit of the Purchaser. That the contingency is, in fact, for the 
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sole benefit of the Purchaser has been expressly conceded by the 

Defendant in its Post-trial Brief, which states: "The Addendum 

Creates a Contingency Beneficial to the Manns." (Defendant's 

argument "E(i)" at page 16.) 

As set forth more fully in Complainants' Post-trial Brief, the 

law is abundantly clear that a contingency for the sole benefit of a 

Purchaser may be waived, . or not complied with, by the Purchaser 

without affecting th~ Seller's obligation to perform under the 

contract. The only effect of a Purchaser's waiver or failure to comply 

with a contingency for his sole benefit. is that he loses the benefit of 

the contingency. Thus, for example, if a Purchaser fails to apply for 

financing within 5 days as required by the financing contingency of 

his contract, he is. obligated to proceed to settlement regardless of 

whether he has obtained financing. . Similarly, if, as Defendant 

alleges, Complainants failed to list their existing home for sale in 

accordance with the terms of the contingency, they were obligated to 

proceed to settlement regardless of whether they were able to sell 

their existing home. In either instance the Seller may sue the 

Purchaser for damages or specific performance if he is unable to 

settle, but the Seller is not relieved of his contract obligations. 

In the case at bar, the Manns contend that they fully complied 

with the requirements of the contingency. Even if this Court were to 

find, however, that the Mann's unjustifiably failed to list their 

existing home in a timely manner, this failure wouid not constitute a 



breach of contract, but rather merely a waiver of the benefit of the 

contingency. 

Finally, despite the length of its brief, Addicott Hills proffers no 

justification for its failure to deliver a new home to the Manns as 

promised, by, or even reasonably close to, a "Completion Date" of 

November 1986. Indeed, Defendant had barely begun construction 

at that time and was physically unable to deliver possession until 

September 1987 when the structure was completed and the 

Residential Use Permit was granted. These circumstances, which 

were entirely under the control of the Defendant, spawned this 

litigation. Defendants should not now be permitted to rely upon a 

technicality to escape from a liability of their own making. 

For the reasons stated above and in Complainants' Post-trial 

Brief, it is respectfully prayed that this Court issue its Decree 

compelling Addicott Hills Corporation to specifically perform and 

convey the subject property to the complainants, Mr. and Mrs. Lowry 

Mann. 

omplainant~ 

CERTIFICA1E OF SERVICE 
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I hereby certify that a true· copy of the foregoing was mailed, 

postage prepaid, to John Harrison, Esquire, Counsel for the 

at 6849 Old Dominion Drive, McLean, Virginia day 

of January, 1981. 
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P R 0 C E E 0 I N G S 

2 (The Court Reporter was sworn. ) 

3 THE COURT: Mr. Aunon, your response to 

4 defendant's memorandum which it is indicated was filed 

s January 6th, found its way to my office this morning, and in 

6 fact I read it just then. 

7 Go ahead. 

8 MR. AUNON: Your Honor, that was going to be 

9 my first question, if the Court has in its possession my two 

10 memorandums. 

II THE COURT: There are two memorandums. I 

12 have read the other one, and I have read this one. 

13 MR. AUNON: You read my response also? 

14 THE COURT: Yes. 

IS MR. AUNON: If that is the case, Your Honor, 

16 I could repeat what I said. I will rely on those memoranda 

17 to state my case. 

18 THE COURT: You say that the breach of the 

19 condition is solely for the complainants' benefit, the 

20 condition contingency. 

21 MR. AUNON: That is correct, Your Honor. 

22 THE COURT: An example you cite is one to 

23 apply for financing within five days. 
I 

4b9 
Anita B. Glover f:l Associates, Ltd. 

Post Office Box 100 
Fairfax Station, Virginia %%039·0100 

(103) 2.'78-~) .. 
218·~ 

Prince William Metro b90-:Z.070 



·4 

MR. AUNON: See, if I have to apply -- in a 

2 sales contract, I have a contingency that requires me to get 

3 financing, and one of the requirements is that I apply for 

4 financing within five days, if I do not apply for financing 

s within five days, I lose the benefit of my contingency. 

6 But if I have money, I can still go ahead 

7 · and buy the property. 

8 THE COURT: I am not sure that an 

9 application for financing in five days would be a 

10 contingency for the benefit of the buyer. How would that be 

11 for the benefit? 

12 MR. AUNON: No, I am talking about the 

13 contingency for financing. 

14 THE COURT: That is what I am talking about. 

IS MR. AUNON: If the contingency one of the 

16 requirements of the contingency is that I apply for 

17 financing within five days, and I don't apply, then I breach 

18 that. I lose the benefit of my contingency which is for my 

19 benefit. 

20 THE COURT: Well, one, I would say that 

21 contingency is for the benefit of the seller, not the buyer. 

22 And, two, if you did it within five days, I would have· no ; 

23 trouble at all finding that to be a breach of contract. 
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How could applying for financing in five 

2 days possibly be a contingency to the buyer? 

3 MR. AUNON: No, that is not a contingency. 

4 The contingency for financing, no, no. Part of ·the 

s financing requires that I apply within five days, and I 

6 don't do that. 

7 THE COURT: That is not what I read your 

8 example to be. 

9 Go ahead. i 
I 

10 MR. AUNON: Your Honor, I think this I 
is a I 

11 court of equity. I 
! 

12 THE COURT: Let me ask you a question. 

13 Why didn't the buyer list the contract and 

14 make settlement as a condition of the sale of the buyer's 

IS house coincide with the settlement on her purchase or their 

16 purchase? 

17 MR. AUNON: They could have done that, Your 

18 Honor. 

19 THE COURT: Why didn't they? 

20 MR. AUNON: Very many reasons. 

21 First of all, they never got a date· for 

22 settlement, again -- a completion date. They refused to 

23 give my clients a completion date. 

. ~11 . 
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61 

THE COURT: What does that have to do with 

2 the listing? 

3 MR. AUNON: But when you are going to sell a 

4 house and· you don't know exactly when the settlement is 

s going to be, the price goes tremendously down. Who is going 

6 to buy a house when they don't know when the settlement is 

7 going to take place, a year or ten months after that. 

8 THE COURT: I am just asking why not. It 

9 seems to me that would have been a very -- particularly Mrs. 

10 Mann is a real estate agent. She ought to know that better 

11 than anybody; shouldn't she? 

12 MR. AUNON: Yes. 

13 But again, when you sell something and you 

14 don't know when you are going to be able to deliver your 

IS property, the prices of that property -- you don't know. 

16 THE COURT: I don't see that this has 

17 anything at all to do with this property. What does that 

18 have to do with this property? 

19 MR. AUNON: Your Honor, that is one of the 

20 reasons my client did not list the house. 

21 THE COURT: That may be a valid reason, but 

22 she may have to bear the consequences of choosing profit 

23 over completion of this contract. 
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! ,: 
1 MR. AUNON: Your Honor, on the other hand we I 
2 have the builder who delays without reasonable justification 

3 the completion of the house for ten months after the 

4 delivery date. 

s THE COURT: Well, there is no evidence at 

6 all of that before me; is there? 

7 MR. AUNON: Yes. 

8 THE COURT: What? 

9 MR. AUNON: The completion of the house was 

10 supposed to be in November 1 86, and they ended up in 

11 September 1 8 7 • 

12 THE COURT: I understand. 

13 But I don't know whether that was justified 

14 or not justified. 

IS MR. AUNON: They did not present any 

16 evidence at all to that effect. 

17 THE COURT: You did not present any the 

18 other way; did you? 

19 MR. AUNON: No, that is correct. 

20 THE COURT: So that matter is not even 

21 before me. I cannot consider that; can I? 

22 MR. AUNON: Well, the unreasonable delay was 

23 a tremendous delay, a ten-month delay. 

I 
i 
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8: 
1 THE COURT: How do I know it is 

2 unreasonable? Do you want me to speculate? 

3 MR. AUNON: No, we are not speculating, Your 

4 Honor. It is a delay. 

s THE COURT: Well, it is a delay, yes. 

6 Bvt your characterization of it is something 

7 . that I cannot 

8 MR. AUNON: But the contract says on or 

9 before November of '86, and they have the burden to prove 

10 that the delay was for a just reason, for a just cause. 

11 THE COURT: Well, this is here on a summary 

12 judgment motion. So if those are necessary material facts, 

13 then I could not grant it in a~y event; could I? 

14 Go ahead. 

IS MR. AUNON: Your Honor, I think everything 

16 that I said is in the brief. Honestly I believe that equity 

17 is on the side of the complainants, Your Honor, and we would 

18 request this Court to grant specific performance on the 

19 contract. 

20 THE COURT: Okay. 

21 MR. HARRISON: If it please the Court, for 

22 the record,. John Harrison for Addicott Hills. With me at 

23 the counsel table is Sandra Hughes, an associate in my 

41 
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office, and Sandy Lindsay, a representative of Addicott 

2 Hills. 

3 I adopt my brief. 

4 I think the plaintiff has the burden of 

s proof, Your Honor, which the Court correctly noted. 

6 In their reply brief and in fact in their 

7 principal brief, the Manns rested their entire case on the 

8 proposition that, quote: the only effect of the purchasers' · 

9 waiver or failure to comply with the contingency for his 

10 sole benefit is that he loses the benefit of the 

II contingency. 

12 That is in their reply brief. 

13 In their principal brief and their reply 

14 brief, they cite no Virginia case that supports that 

IS proposition, absolutely none. 

16 In their principal brief, they cite a few 

17 cases that circle around that. 

18 THE COURT: Do you doubt that? 

19 MR. HARRISON: I think that the purchaser 

20 can waive if they waive a contingency. Yes, sir, I believe 

21 that. They· can absolutely waive it. If they fail to 

22 comply, they are in breach. You cannot --

23 THE COURT: We are in equity though; aren't 
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1 we? 

l MR. HARRISON: Yes, sir. 

3 And you can set aside the breach in that 

4 extent. However, we are in equity in this case, and I think 

s that proposition is generally true law that these parties 

6 are sui juris, and they are free to contract. 

1 And their words in the contract part that in 

8 the event buyer fails to deliver a copy of the listing 

9 contract to sellers -- this is a quote -- within the time 

10 period above specified, buyer shall be deemed in default of 

11 the contract. 

12 S)lall, ·mandatory. 

13 Now, that takes it out of that rule, Judge. 

14 These parties have said, we don't care what the law is. And 

IS the law in Virginia is, of course, that the contract becomes 

16 the law of the case. 

17 And they are free in this state to say 

18 normally that would be the case, but in this specific 

19 instance if this happens, this is what is going to happen. 

20 Now, the classic law school example is going 

21 up the flagpole. If I say I am not going to pay until he 

22 gets to the top of the flagpole, I don't have to pay, not in 

23 law, not in equity, not in anything. Because that is 

41 
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2 isn't it? 

3 

4 contract. 

THE COURT: 
11 

It is a unilateral contract; 

MR. HARRISON: That is an executory 

That is something both sides have to do. But 

s 1 this is the same in that regard. That is a condition. 

6 Now, I think it is clear beyond argument 

7 that the Manns failed to comply with the contract. That is 

8 what she said at the conclusion of the trial, that they are 

9 at least in technical breach. And I agree with that. 

10 I don't think really there has been any 

11 question about that. They failed to deliver the listing 

12 agreement. They failed to list their house. 

13 THE COURT: Well, the thing that bothers me 

14 is -- as I expressed at trial -- this is a harsh contract. 

IS MR. HARRISON: Yes, sir. 

16 It is a $350,000 house. 

17 THE COURT: No, I am talking about the 

18 jl forfeiture provisions. 

If the buyer for some reason cannot go 19 I 
20 ! through with the contract, the buyer forfeits all of the 

21 deposit. 

22 

23 

MR. HARRISON: No, sir. 

THE COURT: Well, they forfeit it for 
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anything that was ordered as an option; right? 

2 MR. HARRISON: No, sir. 

3 I told the Court at trial that -- under 

4 certain circumstances they could. And I told the Court at 

s trial that those circumstances do not obtain here. 

6 This house has been sold to another buyer 

7 who has agreed to pay for all of those options. There is no 

8 question about forfeiting that option money, Judge, in this 

9 case. 

10 THE COURT: That is not what these buyers 

11 were told at the time, though; were they? 

12 MR. HARRISON: Yes, they were. 

13 They were told that if they could sell the 

14 house to another -- Addicott Hills told them that if they 

15 could sell the house to another buyer who would buy the 

16 options, which is what, in spite of this litigation, 

11 Addicott Hills did, they sold the house with the options, 

18 and that buyer bought it and is going to pay for them. 

19 And if that sale goes through, these people 

20 get it. 

21 And there. was -- in the January 30th letter 

22 which is in evidence in this case, Your Honor, which Mr. 

23 Bernstein sent to them, with regard to your deposit money, 

418 
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the majority of the customer options have already been 

installed andjor ordered with the exception of the central 

vac and the air cleaner. 

In addition to the $5,000 earnest money 

deposit, your refund at this time will only include $950 

representing your 50 percent deposit on these non-installed 

items. 

Should we recover our costs for the other 

customer options on the occasion of the resale of this lot, 

the balance of your option deposit totalling $12,092.50 will 1 

be refunded following settlement of Lot 11. 

And I proffered to the Court in the trial 

that that in fact occurred and that those monies would be 

refunded to these people at the conclusion of the case when 

the settlement goes forward with the new purchasers, and 

that is clearly set forth in the contract, and they clearly 

knew it prior to this time, Your Honor. 

Now, if the contract was silent -- if the 

contract did not have the language in it that said, sha-ll be ! 

a default, a material default, then I would agree with the 

Court that is harsh. It may or may not be material under 

the circumstances, but assuming arguendo for this case that 

you find it is not material, then you could say, I am going 
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to set it aside. 
141 

I 

l But I think the proposition, Your Honor, 

3 that the parties can declare something in material default, 

4 that they are free to contract with each other and say, this 

s will be a material default, I think the Court has to agree 

6 that that is something that freedom of contract is all 

7 about. 

s And it is not whether you think it is a good 

9 idea or I think it is a good idea. It is a question the 

10 parties have to be free if it is a free society to make a 

11 fool of themselves. 

12 THE COURT: This is a contingency; is it 

13 not? 

14 MR. HARRISON: To a certain extent, yes, 

IS sir. 

16 THE COURT: And if I find that they waived 

17 that timely, then that is not even in the contract; is it? 

18 MR. HARRISON: If they waive the entire 

19 contingency. That was the point that I made in my brief, 

20 and they never waived the financing part of the contingency, 

21 never. 

22 They have only waived -- see, the important 

23 part of it, Your Honor, and it is pure argument which is why 
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15 
1 it really has not come forward at this point. 

2 The important part of that is, yes, they got 

3 up and they wrote my client a letter and said, we are 

4 waiving the ~ouse sale provision. But they never waived the 

s financing part. And they admitted that on the stand. 

6 Now, how is that effective? That is tied 

7 together in the following sense. 

8 The documents which I showed them on the 

9 stand which were their own financials, said that they could 

10 not afford to buy this house. Their application documents 

11 which are defendant's exhibits in this case said that they 

12 needed the·sale of their house for the down payment and to 

13 qualify for a loan. 

14 Mr. Mann, on the stand, admitted that he 

IS knew in January that his contract -- that he could have 

16 voided because of a lack of financing being in place at the 

17 time. 

181 They never either satisfied the financing 

l 
19 j' contingency in Paragraph 2 of the contract, nor did they 

20 waive that part of it. 

21 And that is related to the sale of their 

22 ' house. And I think that that is tremendously important. 

23 Also on an equitable basis, Your Honor, I 
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think what is equally important is they just ignored. two i 

months of warnings. I mean Addicott Hills did everything 

they could possibly do to get this real estate agent to list ' 

her house. 

They wrote her, they called her, they said, 

list it please. 

THE COURT: Are you talking about when you 

8 .. say you argued the financing portion in your brief? Is that 

the brief that was filed before? 

MR. HARRISON: Yes, sir. 

11 Under my brief, Your Honor, Roman Numeral · 

12 III, subparagraph (e), we talk about the sale of the 

13 

14 I . 

' Is 1
1 

IJ 
I! ., I 
I 

ts !I 
19 ;l 

!I 
1 

20 I 

21 

existing residence, how that became part of the contract. 

And Roman Numeral X, Your Honor,, the 

failure of the Manns to prove was specifically enforceable. 

That begins on page 32. I apologize for the . 

length of the brief, Your Honor, but the longer I have to 

write one, the shorter it gets. But this one didn't. 

They did not ever waive the specific 

financing provision set forth under paragraph 2, which was 

something that I asked Mr. Mann. 

221 A subsidiary to this, Your Honor, nowhere 

23 I mentioned in any of Mr. Aunon's briefs is the fact that if 
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1 the Court should order specific performance --

2 THE COURT: Show me what you are looking at. 

3 MR. HARRISON: Here is the brief. 

4 THE COURT: I am not sure that we have 

s anything filed in the form that you just handed me. 

6

1 

MR. HARRISON: 

7 later, Your Honor. 

The indexes were sent over 

8 THE COURT: I have an index 10/30/87 and I 

9 have separate briefs andjor points and authorities. This is 

10 a combination. 

11 MR. HARRISON: It is just a combination. 

12 Add those two together, Judge. It just gives you an index 

13 so you can get back into it. 

14 MR. AUNON: I don't know that .. I have ever 

IS seen it. 

16 MR. HARRISON: You have got it right there. 

17 This is what he is talking about. That is all it is. It 

18 just takes the index, pulls it out, and sets it on top. 

19 THE COURT: We never got any index. All we 

20 got was the 10/30. 

21 

22 Honor. 

23 

MR. HARRISON: The brief didn't change, Your 

THE COURT: Are you talking about the points 
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18 
1 and authorities? 

l MR. HARRISON: Yes, sir. 

3 If you look on page 29 of that brief, it 

4 says under subparagraph (a), the Manns did not just fail or 

s refuse to exhibit .their listing. They refused to list it. 

6 Then it goes on to say that the Manns knew 

7 their failure to list the property or exhibit the listing 

8 agreement was a material part, at least as far as Addicott 

9 Hills knew, of their ability to purchase the house. 

10 THE COURT: But once they waive that, then 

11 they are stuck with the --

12 MR. HARRISON: No, sir. 

13 Because they waived that contingency. But 

14 if they didn't get financing under paragraph 2, they can 

IS I walk. 

16 I Under paragraph 2 of the contract, they can 

17 absolutely walk from the contract by failure to get 

·1s financing, and Mr. Mann admitted that on the stand and in 

19 the brief -- I cite to exactly the place where he says, yes, 

20 I knew in January that we could still get out of the 

21 contract. 

22 ·Now, the big thing about specific 

23 performance, you were talking about equitable remedies 

424 
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1 earlier, Your Honor, and I think the big thing about 

2 specific performance is mutuality, mutuality of remedy. You 

3 cannot have specific performance without mutuality. 

4 THE COURT: What page do you say this is on? 

s MR. HARRISON: Page 29 of the brief, Your 

6 Honor. 

7 I talk about it and I cite the Court to the 

8 two documents, Defendant's Trial Exhibits 4 and 7, which 

9 they presented to Addicott Hills and said in those 

10 documents, that we need the proceeds from the sale of our 

11 house for the down payment, and we need the proceeds of the 

12 sale of the house to qualify for the new loan. 

13 THE COURT: The paging I don't think is the 

14 same. 

IS So I copied that copy from the copy? 

16 MR. HARRISON: It certainly should be, Your 

17 Honor, from the one I just gave you unless you have got-- ' 

18 we filed a trial memo too. 

19 THE COURT: That is what I have got. Where 

20 did you file this, the Clerk's office? 

21 

22 I 
23 

i 
II 

MR. HARRISON: Yes, sir. 

I have got the stamp filed right on the 

front of this one, Judge. 
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THE COURT: We don't have it. We will find j 

2 it. 

3 MR. HARRISON: I will be glad to give the 

4 Court another copy. 

s THE COURT: Do you have another copy? 

6 MR. HARRISON: Keep my copy . I have got 

7 this·one to work from. That is fine. 

8 I apologize to the Court. 

9 THE COURT: It is not your fault. You filed 

10 it. It is supposed to get here. 

11 MR. HARRISON: Yes, sir. In any event, Your.~ 

12 Honor, I adopt the brief. I rely on the brief, but I think 

13 the one curious point, talking about equity again, first is . 

14 the mutuality of remedy, but also in neither one of the two 

IS briefs, the complainant's post-trial memorandum of points 

21 

22 I 

:i 
23 !I 

j 

I 
I 

426 il 
II 
II 

and authority and his response to ours, do the Manns, 

mention that Mrs. Mann gets a $10,000 commission from 

Addicott Hills if specific performance is ordered for being 
·;. . 

the listing agent -- for being the selling agent, not the 

listing agent, the selling agent on this house. She gets 

that commission. 

Now, equitably, this Court would order that · 

that commission be paid. That is part of the specific 
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performance. For what services? 

2 The testimony at the trial is that she did 

3 not perform the services that she was supposed to perform. 

4 In point of fact, not only in this case did she refuse to 

s list, but she advised other clients to refuse to list. 

6 Daurie Schwab testified to that, and it was 

7 absolutely uncontradicted by any other evidenc~ in the case. 

8 Now, that $10,000 commission is not an 

9 insignificant thought. And the Lerner case has some 

10 language which I believe is instructive with respect to 

11 this. The Lerner case says, you cannot recover unless you 

12 prove your right to recover. 

13 They have not proved any right to recover 

14 that $10, 000 commission. There is no evidence before the 

IS Court that she performed the duties of that agent. 

16 Now, the failure to present that evidence, 

17 the failure to go forward with their burden of proof, is of 

18 course the plaintiff's failure. 

19 That, however, would be grossly inequitable. 

20 Now, the Court has said it is a harsh contract. I think any 

21 forfeiture provision can be described as harsh. 

22 

23 i forfeiture 

I I .. 5·~ .. 

I.@ 

Typically courts of equity do no.t like 

provisions. I don't particularly like them. 
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I However, the law is clear and we have cited case after case 

2 in our brief that a forfeiture provision that is not 

3 unreasonable on its face will be enforced if the facts have 

4 occurred. 

s The Lerner case stands for that proposition. 

6 Other cases that we cited, the Eagler case stands for that 

7 proposition as well. 

8 Now, when you have that equitable 

9 forfeiture, equity has no special power to relieve parties 

10 from their contracts merely because the result may appear on 

11· reflection to be harsh. 

12 And this is a licensed real estate agent 

13 asking this Court to relieve her from a contractual 

14 provision which is plain on its face and is not an unusual 

IS provision at all. 

16 That is something else that we set forth in 

17 the brief, that that type of provision, when you are 

18 building a spec $300,000 plus house, is not unusual and it 

19 comes up in the title provisions of this contract, it comes 

20 up in other areas of this contract which says, hey, if this 

21 happens, all bets are off. 

22 There was no absolute obligation on either 

23 side to always sell the property. If there was bad title, 
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for example, Addicott Hills could either fix it or walk. 

2 Both sides knew that. There were no damages for that. 

3 There are certain things you cannot provide 

4 for in a building contract. Addicott Hills cannot provide 

s for weather. They cannot provide for the county agreeing to 

6 

I 
7 ! 

I 
I s I 
'I 

9 II 
I 

JQ I 

I 
11 II 

12 

13 

do various things. 

They cannot necessarily guarantee a delivery 

date. And the contract says that delivery date is an 

estimate and that they are not .responsible for a failure to 

I meet it. They just say they will get it to you within a l 
I 
I year if we have to unless there is an unreasonable delay. 1 

I The Court is quite correct. The burden was 

on them to show that the delay that actually occurred was 

14 unreasonable, and there is no evidence whatsoever that it 

IS 

16 I 

17 1 

I 

181 
19 li 

20 1 

21 

22 

23 

was unreasonable. 

Now, the parties provided under that section 

that I have cited to the Court for exactly what happened. 

The parties agreed that if they did not do it, they were in 

default. 

Now, the contract is clear. She is under no 

disability, a licensed real estate agent, and· the express 

terms of the agreement require the Court to find a default. 

That is the gravamen of the Lerner case. 

I 
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If that occurs and the contract language 

2 says that is what is supposed to happen, unless it is 

3 unconscionable or there is some other reason you cannot 

4 say this is unconscionable -- unless there is some other 

s I reason to relieve it, you have to do it. 

6 You may not want to do it. The parties--

7 Lerner, this is a quote: the parties are entitled to rely 

8 \ on the express terms of a written agreement. 
I 

9 ij Why should the Court set aside the contract 
II 

II 10 and order the house to be sold and the commission paid? 

11 What are the relative equities? What did they tell you why 

12 they would not do it? 

13 She did not want to do it, and that was 

14 evident. I asked her on the stand, I said, why didn't you 

IS 

21 

list the house? 

And she sat there. And she sat there. And 

then she said, that is a good question, Mr. Harrison. And 

she was honest about it. She did not have an answer to that 

question. 

That is not equity, Judge, to give them a 

$330,000 house when they don't have a reason for a willful 

breach. 

It is not equity to give her $10,000 ordered 
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i paid by Addicott Hills when they do not have a reason for · 

2 the breach. 

3 Now, there is no case law whatsoever that 

4 holds -- and this is a quote from their brief. I am going 

s to add a little sentence to the end of it which I think puts 

6 it into this case. 

7 Their brief says, the only effect of a 

8 purchaser's waiver br failure to comply with the contingency 

9 for his sole benefit is that he loses the benefit of the 

10 contingency. 

11 If you add the sentence, if the contract 

12 says otherwise, there is no case that holds that. 

13 They cited the Jackson case to you. And the 

14 Jackson case clearly says, equity will not enforce a 

IS forfeiture unless the contract says so. 

16 They cited that as good law to Your Honor. 

17 Now, that is their case. The direct quote from that case 

18 is, the non-performing party should not be deprived of his 

19 rights unless it appears from the contract that this was 

20 clearly contemplated. 

21 And the contract says, the buyer shall be 

22 deemed in default. 

23 I mean you cannot have it more clearly 
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contemplated. The contract, their own cases that they have 

2 cited to you, stand for the proposition that I am citing to 

3 the Court. 

4 The parties agreed in their contract that if 

s the property was not listed, the person in default would be 

6 the Manns. Because that specific part of the contract is 

1 not for their sole benefit, as I explained in the brief. 

8 It is also for Addicott Hills' benefit 

9 because it gives them that it removes the contingency and 

10 makes the contract fixed. 

11 It makes them required to purchase it. You 

12 cannot be more clear, a quote from Lerner. The plain 

13 language of the agreement was designed to protect them 

14 against the dangers of the very time which in fact arose. 

IS Change it just a little bit. The plain 

16 language of the addendum to the contract was designed to 

17 protect Addicott Hills against the dangers of the very kind 

18 wh~ch in fact arose, the willful refusal of the purchaser 

19 not to list their house. 

w Simply stated, I think on the basis of the 

21 addendum's language, the Manns had previously waived in 

22 writing and for consideration any right they may have had to 

23 waive that contingency. 
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They had to comply with that contingency 

2 because the bottom part of that addendum says if you don't 

3 do it, you are in default. 

4 And it does not say every one of them, 

s Judge. There are a lot of contingencies up above that, but 

6 in the addendum, only a few specific acts that the buyer is 1 

7 required to do are declared to be defaults. 

8 If they fail to secure a written contract 

9 but only by reason of the buyer's acts or failures to act, 

10 if they fail to do that within the ninety days, if the buyer 

11 fails to deliver a copy of the sales contract so obtained, 

12 if they fail to do that, that is a material default. 

13 If they fail to deliver a copy of the 

14 listing agreement to the seller within the time period 

IS specified, that. 

16 Now, if you look up above on the addendum, 

17 there are several -- they have to use diligent and good 

18 faith efforts to sell the buyer's residence. That is not 

19 necessarily made a material default. 

20 They had to immediately list with a real 

21 estate broker. That is within fifteen days after the start 

22 of framing. That one is. 

23 Make diligent good-faith, prompt efforts. I 

I 
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They had to deliver a copy of the selling contract between 

2 buyer and a purchaser. That was made to be a material 

3 default. 

4 The contract is very specific as to what it 

s picks in the addendum regarding the continqency will be a 

6 material default. 

7 And they have, in that lanquage and by that 

8 signature, agreed under those areas that they will not have 

9 necessarily just the right of waiver that they have to do 

10 them. 

11 Now, the Manns' later attempt of waiver was 

12 not effective because it was not complete. As I mentioned 

13 before, it did not really do anythinq. It still left the 

14 financing situation in place. 

IS Now, that becomes even more significant here 

16 because we are dealing again with a realtor. She knew that. 

17 She knew that. She knew that waiver did not take care of 

18 the whole problem. 

19 

1

1 The thing that had to go 

20 contingency, the whole financing contingency. 

out was the 

21 Now, I think that what ·has been 

22 characterized as the seemingly artless eloquence of Justice 

Cardozo is directly on point here. 
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The willful transgressor must accept the 

2 penalty of his transgressions. For him, there is no 

3 occasion to mitigate the rigor of implied conditions. The 

4 transgressor whose default is unintentional and trivial may 

s hope for mercy if he will offer atonement for his wrong. 

6 That is Jacob V. Kent. 

7 What we have here is· an intentional breach 

8 for no reason whatsoever given to this Court, cognizal by 

9 equity. Why didn't they list it? 

10 There is no reason this Court can say that 

11 equitable remedy lies because the Manns were in some way put 

12 upon or in some way would have been hurt by listing this 

13 property. 

14 As the Court correctly noted, all she had to 

IS do was list it.. It is an intentional breach of an express 

16 condition, not even an implied condition, absolutely an 

17 express condition. 

18 ,, And the default is made material by the 

19 II 
20 I, 

agreement of the parties. 

Now, the Eagler case, Your Honor, Eagler 

21 versus Little, which is cited in the brief, and I say in the 

brief and underline that I think it is clear that it is 

controlling, and I think -- it is a 1977 case -- stands for 
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1 the proposition, the one significant fact that is totally 

2 ignored by the arqument that they still had the right to 

3 waive the contingency. 

4 One very significant fact is that forfeiture 

s had already been enforced, already been enforced. 

6 The example that I will give you, Judge, 

7 which I think has to be agreed with, if I give you an offer 

8 to purchase this courtroom. for $100, and before you accept 

9 it, I cancel it. 

10 I deliver notice of revocation of the offer 

11 before it is accepted. You cannot accept it. 

12 That power is extinguished immediately. And 

13 the Eagler case stands for the proposition that if the Manns 

14 wanted to waive that contingency, they had to waive it ' 

IS before the forfeiture was declared, because if they did not 

16 waive it before the forfeiture was declared, they lost the 

17 right to waive it. Absolutely gone. 

18 The law in Virginia -- and I cited this in 

19 my brief, and there is no response to that argument, no 

20 response in the complainant's response to defendant's 

21 memorandum, it is a 1977 case. 

22 You cannot cure the default after the 

23 forfeiture has been exercised. 
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In the Eagler case what happened was there 

2 was an obligation under the lease to pay taxes. And after 

3 the landlord terminated the lease for failure to pay taxes 

4 just a day or so later, the tenant came forward and 

s proffered the money, and the court of equity held, said, 

6 hey, he gave you the money. 

7 The Supreme Court reversed and said, yeah, 

8 that is true. Even after the default if he had tendered the 

9 money before the forfeiture, the court of equity may be able 

10 to intervene. 

11 Once that contract is extinguished, it is 

12 gone. The Court cannot revive that contract. 

13 That is where the_ language of the parties 

14 becomes abundantly clear. As the Court says it is a harsh 

IS contract. I would prefer to describe it as a clear 

16 contract. 

17 It clearly says forfeiture if this happens 

18 at the option of the seller. 

19 Now, I say again to the Court that I have 

20 done the research and there is absolutely no reply to that 

21 in their brief, either one of them. 

22 And I do not know of a case anywhere that 

23 holds otherwise. And Eagler is absolutely controlling 

! 
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1 authority on this point. . I 
2 I think the Court is being invited to commit 

3 reversible error in this case in several respects. 

4 THE COURT: It happens every day. 

MR. HARRISON: It happens, but it is 

directly contrary to law. 

There are three cases, the Winn case 1984, 

8 which says essentially the parties are free to contract, 

9 free country. They can make important whatever they want to 

10 make important and the Court has to enforce the claim. 

11 The Lerner case stands for the proposition, 

12 again, the parties write their own contract. If there is a 

13 forfeiture, if it is clear on its face, then the Court must 

14 enforce the forfeiture. 

IS Eagler, if the forfeiture has already 

16 occurred, there is no power in a Court of Equity to revive 

17 the contract. 

18 !i I appreciate the opportunity to file the 
II 

II 19 brief. I am sorry that there is some screw-up with this and 

20 I would like a chance to look through the file and make sure 

21 that we get you the right one, Your Honor. 

22 THE COURT: You handed me the right one. It 

23 is just a mix-up in the Clerk's office. 
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I would point out one small 

2 correction. This is not summary judgment. We are here on 

3 post-trial after a full trial. 

4 THE COURT: What did I say, summary 

s judgment? 

6 MR. HARRISON: You said summary judgment. 

7 It was a misstatement, Your Honor. I just wanted to put 

8 that in the record. 

9 But one final thing is as the Court knows 

10 and said at the conclusion of the case, this is a case over 

11 a $350,000 house. It is obviously important to the Manns. 

12 It is very important_ to my client. 

13 At this point, the damages, because of the 

14 refund of the deposit, et cetera, are fairly small. The 

IS equity can come in and cut it and say, you all go away and 

16 do better next time. 

17 On an appeal, the damages will be massive, 

18 and I think that the case law, particularly the Eaqler case 

19 law, as I said is controlling. 

20 Thank you, Your Honor. 

21 

22 

23 

MR. AUNON: Your Honor, I want to make clear 

we do not want this Court to make reversible error. We want 

it to apply equity. 
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I want to make a couple of things clear. 

l First of all, the husband is not a real estate agent. Mr. 

3 Mann is not a real estate agent. 

4 ·Second, Mrs. Mann does not get $10,000. 

s Coldwell Banker gets whatever the commission is. And at 

6 trial my clients proved that they could settle without 

7 f inane ing. 

8 Now, if they are denied financing, I don't 

9 think they can -- that we can get out of the contract 

10 because they waived the sale of the house. 

11 Now, the other.part, Your Honor, is the ten-

11 month delay. If the builder did not deliver the house on 

13 Novembe~ the lOth, I think they had the burden to prove why 

14 they didn't. 

IS They were obligated by the contract to do 

so. It is a burden. They did not prove that evidence at 

trial at all. 

Also, we maintain that my clients listed the 

house effective March the 1st, okay, but they attempted to 

list the house. But anyway, Your Honor, we had ninety days 

21 to produce a contract, ninety days for the sale of the house 

22 according tc·the addendum. 

23 What would have happened if we did not list I 
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the house but we produced a contract? Would we have been in 

2 breach? I don't think so. 

3 But I think that makes the whole thing moot, 

4 Your Honor, because we did waive that contingency. 

s And also another point I want to make clear 

6 is that Addicott Hills is not giving my client the $300,000 

7 house. We are ~uying a $350,000 house. 

8 He said that we did not answer certain parts 

9 in our brief, Your Honor. On page 10, the middle paragraph • 

10 says, certain conditions for the benefit of the purchaser 

11 may be waived by the purchaser before or after the date upon 

12 which the conditions had to be fulfilled. 

13 I cite a case here, despite the promise to 

14 perform despite the nonoccurrence of the condition is 

IS binding, whether the promise is made before or after the 

16 time for the condition to occur. 

17 That is on page 10 of our brief. 

I think, Your Honor, equity is on our side 

at this time, and again, we want to have an opportunity to 

buy the house. My clients want the house and it is very 

21 important for them to buy the house. 

22 And that is all. 

23 THE COURT: I will let you know just as soon 
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1 as I can. 

2 (Whereupon, at approximately 9:30 o'clock a.m., the 

3 hearing in this matter was concluded.) 

4 

s CERTIFICATE OF COURT REPORTER 

6 I, ANITA B. GLOVER, a Certified Verbatim Court 

7 Reporter, do hereby certify that I took the notes of the 

8 foregoing hearing by Stenomask, and reduced the same to 

9 typewriting; that the foregoing is a true record of said 

10 hearing to the best of my knowledge and ability; that I am 

11 neither related to nor employed by any attorney or counsel 

12 employed by the parties thereto; nor financially or 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 
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otherwise interested in the action. 

ANITA B. GLOVER, CVR-CM 
Court Reporter 

Anita B. Glover a Associates, Ltd. 
Post Office Box 100 
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John E. Harrison, Esq. 
Sandra L. Hughes, Esq. 
Adam D. Elfenbein, Esq. 
Light & Harrison, P.C. 
6849 01 d Domini on Drive, Suite 410 
P. 0. Box 6625 
McLeao, Vir9inia 22106 

Re: W. Lowry Mann and Barbara Mann v. 
Add1cott R111s Corporation, chancery No. 101273 

Dear Counsel: 

JAMES KEITH 
LEWIS 0. MORRIS 
BURCH Mll.l.SAP 

RETIRED JUDGES 

This matter is before the Court on a Bill of Complaint for specific 
perfonnance of a New Home Sales Agreement. Mr. and Mrs. Mann ( 11 Complainant" 
or "Buyersn) and Addicott Hills Corp. ( 110efendant" or 11Seller 11

) entered into a 
sales contract for Lot 11, Union Fann Subdivision, Fairfax County, Virginia. 
An Addendum to the contract contained the particulars of a contingency 
provision which would relieve Buyers of their contractual obligation in the 
event they were unable to sell their present home. The Addendum required the 
Buyers to list immediately their current residence and produce evidence of the 
1 isting within fifteen days after the start of house framing. 

Buyers were advised in January 1987 by Ms. Schwab and Ms. Lindsey that 
it was time to list the house, but failed to take any action. On January 30, 
1987 seller tenninated the contract in accordance with the Addendum and clause 
15 of the Agreement. Five da~ later, Buyers produced a listing agreement 
effective February 2, 1987 and a fonna1 waiver of the contingency. Seller has 
since found a new purchaser and no longer desires to convey the house to 
Complainants, who are now seeking. specific perfonnance of the New Home Sales 
Agreement. 
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Jose E. Aunon, Esq. 
John E. Harrison, Esq. 
Sandra L. Hughes, Esq. 
Adams o. Elfenbein, Esq. 
Re: Mann v. Addicot Hills Corp .. 

Chancery No. 101273 
February 4, 1988 
Page 2. 

Seller contends that its termination of the contract was proper since 
Buyers failed to comply with the tenns of the contingency as set forth in the 
Addendum. Complainants argue that the contingency was for their sole benefit 
and that they had the option of cancelling the contract should their present 
home not sell or of waiving the continency and proceeding to settlement. 
While it is true that a condition solely for the benefit of one party may be 
unilaterally waived without affecting the other party's contractual obligation 
to perfonn, there is insufficient evidence to indicate that the 
sale-of-existing-residence contingency was for Complainants • benefit only. No 
language in the Addendum would indicate such an understanding. The 
arrangement gives the Seller a measure of assurance that a buyer will be able 
to perfonn. If buyer waives, the Addendum gives Seller 11 the right to 
tenninate ••• at any time prior to receipt ••• of evidence satisfactory to 
Seller tha~. Buyer is able to sell Buyer's Residence on or _prior to closing 
hereunder. So the Addendum is not totally one sided; the Seller derives some 
benefit from it as well. 

Complainants further contend that they successfully waived the 
contingency and are therefore not in breach. Their waiver is dated f.'ebruary 
4, 1987. Seller, by letter of Carl Bernstein, tenninated the New Home Sales 
Agreement on January 30, 1987. Buyers•. right to waive the contingency was 
extinguished on January 30th. Once Seller exercised its right to terminate, 
Buyer can no longer attempt to cure the default. Cf. Eagler v. little, 217 
Va. 869 (1977) (substantial compliance will not cure a breach once the right 
of forfeiture has been exercised). 

Given Buyers • breach of the 1 isting requirement and their failure to 
timely waive the contingency, they are not entitled to specific performance of 
the New Home Sales Agreement. The remedy of specific performance is not an 
absolute right, but rather is left to the sound discretion of the Court. See 
Grubb v. Moore, 108 Va. 72, 84 (1908). Equity will not enforce a contract--at 
the request of a party who is in default or has vi o 1 a ted a tenn of the 
contract. Id. at 83 •. The Complainants contend that their breach is not of 
the magnitt.i''dewarranting denial of specific perfonnance; however, the clear 
language of the contract would indicate otherwise. The Addendum provides that 
(1) fa1lure to secure a written contract for sale of the present residence; 
(2) failure to deliver a copy of the sales contract to Seller; or, (3) failure 
to deliver a copy of the 11 sting "contract to Se 11 er within time periods 
specified would be deemed a default. The parties agreed that such failures to 
act would be material breaches. In hindsight, this may seem harsh; 
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nevertheless, it is the result of the parties • bargaining. Whi 1 e the Court 
does not favor forfeitures, neither is it free to relieve a party from the 
express tenns of a contract into which the party freely entered. See Newport 
News v. Doyle and Russell, Inc. 211 Va. 603, 608 (1971 ); Portsmouth v. 
Portsmouth and Norfolk Corp., 122 Va. 258, 262 (1918). · 

Mr. Harrison will please prepare an appropriate order reflecting the 
Court•s ruling and submit it to other counsel for endorsement, preserving all 
objections, and presentment to the Court. 

JBS/11 r 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W. LOWRY MANN, III and ) 
BARBARA MANN, ) 

) 
Complainants, ) 

) IN CHANCERY NO. 101273 
v. ) 

) 
ADDICOTT HILLS CORPORATION, ) 

) 
Defendant. ) 

FINAL DECREE 

THIS CAUSE cam this 19th day of November, 1987, to be heard·on 

the pleadings, evidence adduced at trial, upon argument of Counsel 

and upon the Memorandum of Law file4 by the parties, and 

IT APPEARING TO THE COURT that this Court should find for the 

Defendant for the reasons stated in the attached letter of opinion, 

dated February 4, 1988, by Jack B. Stevens, it is accordingly 

ADJUDGED, ORDEF~D AND DECREED that judgment be entered in favor 

of the Defendant and that this lawsuit be dismissed with prejudice 

and striken from the docket of this Court; and it is further 

~..DJUGED, ORDERED AND DECP~ED that certain lis pendens filed·· by 

the Manns against the property known as 9105 Peartree Landing, 

Alexandria, Virginia, and as Lot 11, Union Farm Subdivision in Deed 

Book 6677 at page 0919 is hereby released and the Clerk of the Court 

shall cause a copy of this Decree to· be filed among the land records 

of Fairfax County. 

THIS ORDER IS FINAL. 

ENTERED this 01i~ day 

34008/21/kmb 
0?/?~/SH~ (1\ 

Jud e, Jack B. Stevens, Judge 
19th Judicial Circuit 446 
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is on 
dra L. Hughes 

LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P.O. Box 6625 
McLean, Virginia 22101 
. (703) 356-9751 
Counsel for Defendant 

SEEN AND OBJECTED TO: 

Jose E. Aunon, Esq. 
9701 Main Street 
Fairfax, Virginia 22031 
(703) 323-1700 
Counsel for Complainants 

34008/21/kmb 
02/26/88 (1) 
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VIRGINIA: 

W. LOWRY MANN ITI 

and 

BARBARA C. MANN, 

Complainants IN CHANCERY No. 101273 
v. 

ADDICOTI HILLS CORPORATION 

Defendant. 

NOTICE OF APPEAL 

PLEASE TAKE NOTICE that the Complainants herein,. W. Lowry 

Mann and Barbara C. Mann, pursuant to Rule 5:9 of the Rules of the 

Supreme Court of Virginia hereby file their Notice of Appeal to the 

Supreme Court of Virginia from the Final Decree of the Circuit Court 

of Fairfax County in the above styled matter. 

A transcript of the testimony and other incidents of trial has or 

will be filed. 

i 

W. Lowry Mann 
Barbara Mann 

by 
counsel 
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Counsel for Complainants 

GLENN H. SILVER 
Rust, Rust & Silver 
4165 Chain Bridge Road 

:$::nb 
, /Co-Counsel for Complainants 

for the purpose of this Motion 

CERTIFICA'IE OF SERVICE 

. I hereby certify that a true copy of the foregoing was mailed, 

postage prepaid, to John Harrison, Esquire, Counsel for the Defetnt 

at 6849 Old Dominion Drive, McLean, Virginia 22101 this /1- day 

of March, 1988. 

/
7 

GLENN H. SILVER 



V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX 

w • LOWRY MANN I III and ) 
BARBARA MANN I ) 

) 
Complainants, ) 

) 
v. ) IN CHANCERY:' NO. 

) 
ADDICOTT HIJ .. LS CORPORATION, ) 

) 
Defendant. ) 

OBJECTION TO INCOMPLETE TRIAL 
TRANSCRIPT FILED FOR PURPOSES OF APPEAL 

. : : - ··- ... 

\ 7 ?;i 3: 46 

101273· 

COMES NOW, the Defendant, Addicott Hills Corporation, by 

Counsel, and objects to the incomplete filing of the Trial 

Transcript on the above referenced case for the purposes of the 

appeal. The transcript filed did not include the transcript of the 

final argument of the trial which was heard before Judge Stevens on 

January 22, 1988. 

J6~~rt<{!~~~ 
Sandra L. Hughes, · sq. 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 

1135/21/maa 
3/15/88 (21) 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION 
By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed, 
postage pre-paid to the offices of Jose E. Aunon, Esq., 9701 Main 
Street, P. o. Box 2405, Fairfax, Virginia 22031 and to the offices 
of Glenn H. Silver, Esq., Rust, Rust & Silver, P.O. Box 460, 4165 
Chain Bridge Road, Fairfax, Virginia 22030 on this ~day of 

March, 1988. · ~v. d;(r:/h .~ 

1135/21/maa 
3/15/88 (1) 

S~ra L. Hughes:; 



VIRGINIA: 

IN TIIE CIRCUIT COURT OF FAIRFAX-COUNTY •. , ____ .. ! --
W. LOWRY MANN ill FJ L Ep..-

and ~~=:RY 
BARBARA C. MANN, 

Complainants 
ol flidu ~. fa. 

IN CHANCERY No. 101273-
v. 

ADDICOTI HILLS CORPORATION 

Defendant. 

COMPLAINANT'S MOTION FOR RECONSIDERATION 

COJ\ffiS NOW the Complainants W. Lowry Mann, III and Barbara 

Mann., by counsel and respectfully request this Honorable Court to 

reconsider its decision as set forth in this Court's letter opinion dated 

February 4, 1988 . ~nd enter judgment in favor of these Complainants 

granting them specific performance upon the contract which formed 

the basis of this Cause. 

In support of this Motion these complainants state as follows: 

1. The findings of this Court are contrary to the evidence 

presented as is more fully set forth in a memorandum annexed 

hereto and the transcript of the proceedings which is being filed 

herein with this Motion 

2. The findings of this Court are contrru;y to the evidence as is 

more fully s.et forth in a memorandum annexed hereto 

WHEREFORE, it is respectfully prayed that this Honorable Court 

reconsider its findings of fact and law and enter a decree granting 
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specific performance to the Complainants herein and granting such 

other and further relief as may seem mete. 

W. Lowry Mann 
Barbara Mann 

JOSEAUNON 

by_i]___,_~cr~ __ a_tf-r"-_,_._ __ 
Y counsel 

97 01 Main Street 
Fairfax, Virginia 22031 

(fj>- ~ 
for Complainants 

GLENN H. SlL VER 
Rust, Rust & Silver 
4165 Chain Bridge Road 

Fdi:n:l/~ 
Co-Counsel for Complainants 
for the purpose of this Motion 

CERTIFICA1E OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed, 

postage prepaid, to John Harrison, Esquire, Counsel for the Defendant 

3d day at 6849 Old Dominion Drive, McLean, Virginia 22101 this 
~ - .. 

of :ielmutey, 1988. ~ ~ ,.J 

17 JOSEAUNON 



VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W. LOWRY MANN ITI ) 
) 

and ) 
) 

BARBARAC.MANN ) 
) 

Complainants ) 
) 

. vs. ) 
) 

ADDICOTT Hll.LS CORPORATION ) 
) 

Defendant ) 

IN CHANCERY NO. 101273 

MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION 

Throughout the trial of this Cause, this Cou~ correctly 
recognized that the Complainants, Mr. & Mrs. Lowry Mann, were 

entitled to specific performance of their contract to purchase Lot 11, 

Union Farm Subdivision, from Addicott Hills Corporation. This is 

clearly evidenced from the transcript of the· proceedings which has 

now been filed with the Court. Unfortunately, and perhaps due to 

the amount of time which had elapsed between the trial, the 

submission of briefs, the final argument and the rendering of the 

decision, this Court 's letter opinion of February 4, 1988 fails to 

reflect the Court's rulings during the trial and the pertinent evidence 
presented therein. 

Facts Presented at Trial 

In March, 1986, Mr. & Mrs. Mann and Addicott Hills entered 
into a contract for the purchase of a new home (Ex. 2), the building of 
which was to be completed pursuant to the terms of the contract, by 
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November, 1986. An addendum to the contract (Ex. 1) created a 
contingency for the sale of the Manns' existing home (Ex, 1), and 
provided that they were to list their home for sale· within 15 days of 
house framing and their home was to be sold within 90 days of 
house framing. 

For reasons which were never addressed at trial, the house was 
not completed until September 1987 -- approximately 11 months 
after the completion date set forth in the contract. On or about 
January 13, 1987, Addicott Hills advised Mrs. Mann that house 
framing had begun and that she should list her house for sale. Mrs. 
Mann had a lengthy discussion with Sandra Lindsay, Vice President 
of Addicott Hills Corporation, expressing her concern with listing her 
existing house for sale before the completion date for the new home 
was set. Nonetheless, Mrs. Mann listed her house with Coldwell 
Banker within the time frame demanded by Ms. Lindsay, although 
the listing was dated March 1, 1987. There was discrepancy in the 
testimony of Mrs. Mann and Ms. Lindsay as to whether this March 
1st date placed on the listing was satisfactory. By letter dated 
January 31, 1987, Carl Bernstein, President of Addicott Hills, sent a 
letter to the Manns terminating the contract. At that point the 
Manns immediately relisted their house with a February 2, 1987 
listing date, and then waived the contingency dealing with the sale of 
their house. This waiver was not accepted by Addicott Hills and this 
Cause was commenced. 

Trial Proceedings 

After all of the evidence was presented there were several 
integrally .related issues which required resolution by this Court. 
They were as follows: 

1. Whether the Manns' delivery to Addicott Hills of the listing 
agreement within the time frame required, although dated March 1, 
1987, was sufficient to satisfy the requirements of the Sale of 
Existing House Addendum; 
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2. Whether the Manns' waiver of the contingency in the Sale of 
Existing House Addendum, after the letter purporting to terminate 
the contract but before the 90 day period for selling their home, was 
timely; and 

3. Whether the failure of the Manns to list their home within 
15 days of house framing constituted a breach of the magnitude to 
prevent this Court from granting specific performance. 

During the trial and upon the Motion to Strike the evidence the 
Court recognized these issues and properly rejected Addicott Hills 
position. For instance, this Court expressly recognized that the 
Manns waived the sale of existing home. contingency well within the 
90 day time frame required by the addendum. (Tr. page 89 lines 
11-23, 1-8). Further, this Court characterized the Manns' failure to 
li~t the home within 15 days as "minor:" 

Isn't his a very minor breach, the failure 
to list in the overall picture of the purpose 
of the listing, and in the overall purpose of 
the contract itself? (Tr. page 91) 

In a colloquy with counsel for Addicott Hills, the issue of the 
postdated listing was discussed. The Court recognized that the 
postdated listing in itself ". . . doesn't constitute a breach of an 
existing contract" and that if the Court holds that the ''failure to list 
was non-material in the light of the purpose of the listing, then we 
are at square one, aren't ·we". The Court went on to say " ... I said 
that it seems to me that it is of minor significance in the ·light of the 
purpose of the listing clause in ·the first plac~." (Tr. page 95). 

The Court then addressed the following question to defense 
counsel: "Once that contingency is removed, why can't I as a matter 
of law hold that the listing is not a material part of the contract?" 
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(Tr. page 95). The Court responded to its· own question by stating: 

". . . but once the buyer removes the conditions precedent 
to tying the sale of their house, what difference does it 
make?. . . Your client could not deliver occupancy at the 
time anyway; could he? . . . Then how is your client 
prejudiced? ... I am supposed to do equity in this case; 
aren't /?" (Tr. at 96-97) 

The Court further recognized the ambiguity in the contract vis­
a-vis the 15 day time for listing and the 90 day time for selling. The 
Court queried the following: 

If I hold the failure to list was not a material aspect, your 
client is in breach for terminating prio-r to the ninety 
days; isn't he?. . . What right did your client have to 
terminate the contract unilaterally prior to the ninety 
days if the listing was not a material breach on the part 
of the buyer? (Tr. at page 97) 

The Court then found that the breach, if there was one, was d e 
minimis. In denying the Motion to Strike, the Court stated: What I ! 
am saying is that· it seems to me to be a de minimis thing when t, 

viewed in the objectives to be attained under the contract. (Tr. at 
106) .. 

Discussion 

The Court in its opinion later dated February 4, 1988 at 
paragraph "2" states correctly that the Manns were advised in 
J~uary, 1987 that it was time to list the house. The Court th~n 
incorrectly states that they "failed to tc*e any action". Undisputed r. 

evidence prese_nted at trial established that the Manns discussed ,) 
listing the house with Ms. Lindsay, and then promptly listed the 
house. with Coldwell Banker, post-dating such listing to March 1. It 
was only after this that Addicott Hills sent the letter dated January 
31, 1987 terminating the contract. Immediately upon receipt of this 



·-- ·-··-··-·: ..: . '·- .. - .... 

5 

letter the house was relisted with a February 2, 1987 date and then 
the contingency was waived altogether. 

It is respectfully submitted that the Manns did not breach the 
contract under the facts of this case. However, even if post-dating 
the listing agreement did constitute a breach, such breach was so "de 
minimis," as this Court aptly characterized it, that there was no 
prejudice to Addicott Hills and specific ·performance should be 
allowed. 

In its opinion letter this Honorable Court relies upon Eagler v. 
Little, 217 Va. 869 (1977) in holding that the waiver was ineffectual 
because it was made after defendant terminated the contract. It is 
respectfully submitted that the Eagler case does not support this 
finding for ~hree reasons. First, Eagler involved the question of 
whether the breach of a. cQndition subsequent in a lease could be 
cured after a lease was terminated. In that case the lessee failed for 
several years to pay real estate taxes as required by the lease which 
he drafted, and went to great lengths to fraudulently conceal this 
from the lessor. Second, the Supreme Court noted that the 
delinquent real estate taxes created statutory liens upon the 
property substantially affecting the landlord's title. Thus, the Court 
held that the breaches of the conditions or covenants subsequent 
were continuing in nature and continued after the termination was 
created. Third, the Supreme Court emphasized the rule set forth in 
Pence v. Tidewater Townsite Corp., 127 Va. 447, 451 (1920) that 
"[c]onditions subsequent, because they tend to destroy estates, are 
not favored in law, and when effective to work a forfeiture of title 
they must have been created by express terms or clear implication." 

The .case at bar is entirely distinguishable from Eagler. First, 
the requirements of the Sale of Existing House Addendum wen~ not 
conditions subsequent to the contract but were conditions precedent 
fo~ the right to benefit froni the contingency created. The 
Addendum was also not a covenant as was the requirement to pay 
real estate taxes in Eagler. Second, the Manns' alleged failure to list 
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their home within the 15 day period had absolutely no effect on 
Addicott Hills' title -- indeed, the defendant was not in a position to 
convey the property until some 9 months later. Third, the 
Addendum itself did not have the "express terms or clear 
implications" referred to by. the Court in Eagler. This Court 
recognized that the Manns could have sold their house or waived the 
benefit of the contingency within the 90 day time frame even though 
they may have failed to properly list their home for sale within 15 
days of house framing. The Court correctly queried whether 
Addicott Hills even had the right to terminate within the 90 days 
since the house could have been sold during this time or the 
contingency waived. This Court throughout the argument on the 
Motion to Strike made it abundantly clear that it did not believe that 
the Addendum had express terms or clear implications. 

The importance of the distinctions between the case at bar and 
the Eagler case cannot be overemphasized. In Eagler the Supreme 
Court made clear that conditions subsequent are not favored 
because ··they create a forfeiture and therefore in order to create such 
a forfeiture they must be created by express terms or clear 
implication. In the case at bar there was no condition subsequent to 
the contract but rather a condition precedent to the contingency 
addendum, and the language of the addendum does not either 
expressly or by implication clearly state that a forfeiture could result 
from failure to list the house within 15 . days or to sell the house 
within 90 days of house framing. Since this was the form created by 
Addicott Hills it must be construed against it. In Selden v. Camp et 
al.. 95 Va. 527 (1898) the Supreme Court of Virginia addressed the 
distinction between conditions subsequent and conditions precedent 
and said that Courts of equity can grant relief even against the 
failure to perform punctually conditions precedent unless the party 
who requests the relief is guilty of gross negligence. 

In Eagler the Supreme Court could not say as this Court did 
during the trial of these proceedings that even if there was a breach 
it was de minimis. The Eagler breach in not paying the real estate 
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taxes for 3 consecutive terms was not de mtntmts but was obviously 
substantial. Moreover, the Manns' breach, if there was one, lasted 
but a day or two at best. The Court's attention is specifically directed 
to the fact that within the time limit set forth in Sandra Lindsay's 
letter the Manns had their house listed with Coldwell Banker 
although it was to be effective on March 1st. Mrs. Mann thought that 
this had been agreed to. The only response to this was the 
termination letter rather than a letter stating that this was not 
agreed to. Immediately upon receipt of the letter the listing was 
updated to make it effective immediately and within another 2 days 
the contingency was waived altogether. 

Finally, in light of the de minimis nature of the breach, if there 
was one at all, it is clear that specific performance is an appropriate 
remedy. In Michie's Jurisprudence §26 Specific Performance it is· 
stated as follows: 

The rule laid down by an eminent writer and 
supported by abundant authority is that when the 
substance of the agreement can be fully executed, and 
when a trifling adjustment only is needed to satisfy the 
equities of the case, performance may be decreed with 
satisfaction. If, however, the default of the plaintiff goes 
to the substance of the agreement or if there be 
something which he is bound to do and cannot do, or has 
not done, and the court cannot compel him to do it, equity 
will not decree specific execution in his favor. Where the 
party seeking performance is himself in default, it 
depends in a great measure upon how far the default 
goes to the essence of the contract whether he can have 
performance or not. 

· When the terms of an agreement have not been 
strictly complied with or are incapable of being strictly 
complied with. still if there has ·not been gross negligence 
on the part of the party. it is conscientious that the 
agreement should be performed and if compensation can 
be made for any injury occasioned by the noncompliance 
with the strict terms. in all such cases equity will 
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interfere. and decree specific performance. For the 
doctrine of equity is not forfeiture but compensation, and 
nothing but such a decree will in such cases do entire 
justice between the parties. Likewise, if the defendant's 
delay or default has caused the plaintiffs failure to 
perform in time, he cannot object to such failure as a 
defense, however plain and explicit may be the provision 
of· the contract requiring punctuality. For example, a 
venQ.or who cannot make a clear title in time cannot set 
up the purchaser's default in prompt payment of price. 
(emphasis added) {Citing the following authorities: 
Harvie v. Banks, 22 Va. (1 Rand) 408 (1823); Pigg v. 
Corder, .39 Va. (12 Leigh) -69 (184~); Cox v. Cox, 67 Va. 
(26 Gratt) 305 (1875); Grubb Bros. v. Moore. Clemens & 
Co .. 108 Va. 72 (1908); Selden v. Camp, 95 Va. 527 
(1898); Wheeling Creek Gas. Coal & Coke Co. v. Elder. 54 
W. Va. 335, 46 S.E. 357 (1903)}. 

It is important to note at this juncture that Addicott Hills failed 
to deliver the house in a timely fashion. It is clear from the evidence 

· that in November 1986, the date when the house was to be 
completed pursuant to the terms of the contract, the house in 
actuality was barely begun. It was not completed until September 
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1987 almost a year after the contractual date for completion. The · 
Court in reaching its decision indicated that the Manns' sole breach of 
the contract was their failure to list their home within 15 days of 
house framing. This is not totally true._ The Manns did, in fact, list 
their house within the time with Coldwell Banker who is a member 
of the Multiple Listing Service. The listing was effective for March 1, 
1987. Mark Kaywood the office manager for Coldwell Banker 
testified as follows: (Questions by Jose Aunon) 

Q. Did you receive any listing from Barbara Mann and Lowry 
Mann? 

A. Yes, I have. · 

Q. When and how many? 
A. Two. One on January 21st--may I refer . 
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Okay, one listing received on January 21st, the other listing 
on the 2nd d·ay of February. 

Q. For the same house? 
A. That is correct. 

Q. That was registered with Coldwell Banker? 
A. Yes, and sent--entered into the corporate computer 

By John Harrison: 

Q. So the March 1st listing was not entered into the computer? 

A. It was entered into the . corporate computer. 

Q. It was not entered into multiple listing? 

A. It was to be put into multiple on the first of March. 
(Transcript at 63-65). 

In reviewing the requirements of the Addendum, they are as 
follows: 

1. The Manns were to submit a listing agreement within 15 
days of house framing; 

2. The Realtor had to belong to the Multiple Listing Service; and 

3. The house had to be sold within 90 days thereafter. 

It is respectfu~ly submitted that even though the Mann listing 
was dated March 1, 1987, the listing agreement itself was made on 
January 21st, was entered onto Coldwell Banker's computer on that 
day and a copy of the listing was delivered to Addicott Hills within 
the time frame set forth in Sandra Lindsay's January 21st letter. 
Although defense counsel seemed to make a big thing out of the fact 
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that the listing could not be entered into multiple listing, the contract 
only requires that which· broker shall be a member of the 'Multiple 
Listing Service'. The Addendum, moreover, requires the listing with 
a broker and nothing more. It is silent as to the terms of the listing. 
In the context of the failure of Addicott Hills to deliver the house bY": 
November 1986, that it was not in a position to deliver the house 
until September 1987 and that Addicott Hills continually refused to 
give a new delivery date, the March 1st listing was eminently 
reasonable. As explained by Barbara Mann, it would be most 
difficult for them to sell their house unless they could tell a buyer 
when it would be available for them to settle on. Thus, the entire 
problem revolves right back to Addicott Hills failure to deliver the 
new house in a timely manner. Interestingly enough, Addicott Hills 
offered no evidence why the house was so delayed other than saying 
it was Fairfax County's fault. The main portion of the contract in this 
regard states: 

Seller shall complete construction of the dwelling 
on or before November 1986 (the completion date) 
provided, however, that if Seller shall be delayed at any 
time in the progress of construction by Acts of God, labor 
disputes, Seller's inability to obtain material and/or labor, 
inclement weather, and any other causes beyond the 
reasonable or practical control of Seller, then the 
Completion Date shall be extended for a number of days 
equal to the period of any such delay. 

Once it was determined by the evidence that the house was 
unable to be delivered by November, 1986, as a matter of law this 
Court should have found that Addicott Hills was in breach of the 
contract unless Addicott Hills, whose burden it was, presented 
sufficient evidence that the delay was caused by Acts of God, labor 
disputes, their inability to obtain material and/or labor, inclement 
weather, and any other causes beyond their· reasonable or practical 
control. _Addicott Hills o.nly explanation on this point was that it was 
caused by Fairfax County and that the purchasers should call the 
County and complain. There was no evidence as to how long a delay 

463 



1 1 

was caused by the County, if any at all, and only this period should 
have been added to the completion date assuming the explanation 
was adequate to overcome the contract completion date. Thus, 
Addicott Hills was the first party to breach the contract, their breach 
went to the very essence 6f the contract and they should not be 
permitted to complain about a de minimis breach of a condition 
precedent contained in a contingency which did not go to the essence 
of the contract at all. As earlier quoted from Michie's, "if the 
defendant's delay or default has caused the plaintiffs failure to 
perform in time, he cannot object to such failure as a defense, 
however plain and explicit may be the provision of the contract 
requiring punctuality." In Keffer and Wife v Grayson, 76 Va. 517 
(1882) the Supreme Court of Virginia further held that even in 
contract where time is of the essence this can be modified by 
peculiar circumstances, accounting for delay,. and showing the party 
in default is still entitled to relief. In reviewing the facts of this case, 
the Manns' delay, if there was any, should be ignored in view of 
Addicott Hills breach and failure to deliver in a timely manner and 
the Manns should prevail. 

With regard to the Addendum, this Court held in its opinion 
letter that the Sale of Existing Home contingency is not for the sole 
benefit of the purchaser because "the arrangement gives the Seller a 
measure of assurance that a buyer will be able to perform . . . the 
Addendum is not totally one-sided; the Seller derives some benefit 
from it as well." The same argument could be made about a 
financing contingency -- a seller would derive at least an equal 
measure of assurance concerning the purchaser's ability to perform if 
that purchaser had applied for financing. However, as discussed at 
length in Complainant's Post-trial Brief, courts have uniformJy held 
that financing contingencies are for the sole benefit of the purchaser 
and may be waived by them. See Complainants' Post-trial Brief at 6-
7; Lipscomb v. Chadbourne, 378 So.2d 147 (La. App. 1979) (buyer's 
failure to obtain loan commitment within 30 days as required by 
contract did not excuse seller's performance, despite provision that 
failure to obtain loan within 30 days would render contract "null and 

464 



12 

void"). Therefore, merely because the Addendum was reassuring to 
Addicott Hills does not change the fact that it was for the sole benefit 
of the Manns. Their alleged failure to comply with the contingency 
merely resulted in a forfeiture of the contingency and obligated them 
to proceed to settlement on the house regardless of whether they 
sold their existing house. 

Only one case was found discussing the contingency for the sale 
of the purchaser's house. In Usinger v. CampbelL 572 P.2d 1018 
( 1977) there was a clause making the purchase of the house 
contingent upon the sale of the purchasers existing house. Although 
purchaser ultimately lost this case, a footnote on page 1020 of that 
decision is important and states as follows: 

It also appears that plaintiffs did not sell their home or 
obtain septic tank approval by March 15. However, since 
those conditions were for the benefit of plaintiffs. the 
nonoccurrence of the conditions would not excuse 
defendant's performance. However, their nonoccurrence 
does bear on the question of whether the parties 
seriously intended to go through with the sale . 
(emphasis added). 

In the case at bar there is no contention that the Manns did not 
seriously intend to go through with the sale but the remainder of. this 
footnote is clearly applicable. 

Of considerable importance in determining whose benefit -the 
contingency is for is clearly evidenced by asking the question: Does 
one of the parties have the sole and unilateral right to waive the 
contingency without the acquiescence of the other party? If the 
answer is in the affirmative, then, that party has the sole benefit of 
the contingency. In the case at bar, only the Manns could waive the 
contingency and therefore it is clear that this contingency was .for 
their sole benefit. Looking at the proposition from another view, 
would it ever make sense for a seller to place in his contract a 
contingency for financing or for the sale of an existing home? It is 
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axiomatic that a seller always wants a clean, non-contingent contract. 
Thus, it is respectfully submitted that the addendum on its face 
clearly demonstrated that this contingency was for the sole benefit of 
Mr. & Mrs. Mann and could be waived by them until 90 days after 
house framing occurred. 

CONCLUSION 

For all of the reasons set forth herein it is respectfully 
requested that this Honorable Court reconsider its decision and grant 
specific performance to the Complainants, Mr. & Mrs. Lowry Mann. 

:!rh ~ SEAUNON 
(;()UNSEL FOR COMPLAINANTS 

NNH. SILVE 
RUST, RUST & SILVER 
CO-COUNSEL ON THIS MOTION 

FOR RECONSIDERATION 

LOWRY MANN 
BARBARA MANN 
By Counsel 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIP~AX COUNTY 

w. LOWRY MANN, III and ) 

BARBARA MANN, ) 
) 

Complainants, ) 
) 

v. ) IN CHANCERY NO. 101273 
) 

ADDICOTT HILLS CORPORATION, ) 
) 

Defendant. ) 

DECREE 

THIS CAUSE came this lOth day of March, 1988, to be heard upon 

the Motion of the Complainants, by Counsel, on to reconsider the 

Final Decree. in this Cause dated February 22, 1988 and upon argument 

of all Counsel, and 

IT APPEARING TO THE COURT that this Motion should be denied, it 

is 

ADJUDGED, ORDERED AND DECREED that the Complainants' Motion to 

Reconsider the Final Decree in this Cause is denied. 

THIS CAUSE· IS ENDED. 

ENTERED THIS $1!_ 

J hn E. 
S ndra L. Hughes, 

GHT & HARRISON, 
6849 Old Dominion 
Suite 410 
P. 0. Box 6625 

Esq. 
Esq. 
P.C. 
Drive 

McLean, Virginia 22106 
(703) 356-9751 
Counsel for Defendant 

1135/21/maa/ts 
3/18/88(1) 

THIS DECREE IS FINAL. 

day of Mar 
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SEEN AND OBJECTED TO: 

Glenn H. Silver, Esq. 
RUST, RUST & SILVER 
P.O. Box 460 
4165 Chain Bridge Road 
Fairfax, Virginia . 22030 
(703) 591-6666 
Co-Counsel for Complainants 

Jose E. Aunon, Esq. 
9701 Main Street 
Fairfax, Virginia 22031 
(703) 323-1700 
Co-Counsel for Complainants 

1135/21/maa/ts 
3/18/88 (1) 
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ASSIGNMENTS OF ERROR 

· I. The Trial Court erred in holding that the contingency for 

the sale of the Manns' existing home was not a provision for the sole 

benefit of the purchase~. 

II. The Trial Court erred in holding that the Manns' de 

mi nimus breach of a condition of the contingency resulted in a 

forfeiture of the entire contract. 

III. The Trial Court erred in denying specific performance of 

the contract. 
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