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V I R G I N I A : 

IN THE CIRCUIT COURT OP THE COUNTY OF HALIFAX R E c f! i v ED 

IN RE: GRIEVANCE OF JAMES DILLON 

Se rve : Edward w. Murray, Director 
Vi rginia Department of Corrections 
6900 Atmore Drive 
Richmond, VA 23225 

RECE~VED :.:: .. ' ti 1993 

... , .. ;: .. .. .) 
_., ... "'*' 

~-'O&•a8 I 

CORRECTIONAL LITIG ATION 

GRIEVANT'S PETITION FOR ENFORCEMENT OP GRIEVANCE PANEL DECISION 

Comes now grievant James Dillon , by counsel, and says in this his 

Peti tic:: ::c· Enforce <• Grievance Panel Decision the fo llowing : 

1. ?etitioner was an employee of the Virginia Department of 

Correctior.s . 

2. In 1992 he was twice discharged from his position with the 

Department of Corrections. He was employed at a Department of Corrections 

faci lity in Halifax County , Vi r ginia. 

3. Petit i oner had two separate grievance pane l hearings pursuan t to the 

Vi rgin ia statute for employee grievances, Section 2.1-114:5 of the Code of 

Virginia. 

4. ne w3s the prevailing party in both grievance panel hearings and 

both punel s o rdered his reinstatement. 

5 . The second and most recent decision was on February 16, 1993. 

Since L:;a c. C.i lll(;: and o.z:s~ite :cep.::atcG demui1C~ by petitioner. the Depco. rtme~t f)f 

Correr~10~s h~d not placed pec.itioner back into his previous position as 

Correct : ons En terprises Supervisor at the Halifax County sign shop. 

6 . The decision of the grievance panel under the statute is final and 

binci nc . tSec:ion 2.1 - ll4.5:1D.4.d.l 

7 . Cnder the Virginia Supreme Court decis ion in Zicca v . City of 

Hamp:: o~. 2~0 Vn. 468 , 397 S. E.2d 882 (1990) , pet itioner must be reinstated to 

his f orme r positi on . 
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WHEREFORE, petitioner pursuant to Section 2.1-114 . 5 :1E. moves this Court 

for an Order compeJing the V1rginia Department of Corrections to reins t ate 

petitioner to hi s previous position as per the orders of the two grievance 

pane ls; and because of the refusal of the Department of Corrections to 

follow the law , petitioner moves for attorney fees against the Department 

of Corrections . 

Robert P. Geary , VSBN 9165 
21 Cen~er/Sui te 202 
202 5 East Main St ree~ 
Richmond , VA 23 223 
(80 4) 643 - 8003 

JAMES DILLON 

" /?' / ,' ; . ... / 1/' 
/ //t;/_::, ;>- ., /Y" 

BY /' {.i./ ..... - , .• . ' . ./C- -. "') 
----~- ------C-o_u_n_s_e~l----~· --------_-;11~/~-----
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11 -3 0 . J)__;-::r . 

. ~-· ./ / / . . 
- /,.~ # "="---· -------- ... ---~ -, __ 



VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF HALIFAX 

IN RE : GRIEVANCE OF JAMES DILLON 

JAMES DILLON, 

Petitioner, 

V. 

VIRGINIA DEPARTMENT OF CORRECTIONS , 

Respondent . 

RESPONDENT'S ANSWER TO GRIEVANT'S 
PETITION FOR ENFORCEMENT OF GRIEVANCE PANEL DECISION 

NOW COMES Respondent, Commonwealth of Virginia, Department of 

Corrections, by counsel, and for its Answer to Petitioner James 

Dillon' s "Grievant's Petition for Enforcement of Grievance Panel 

Decision " states as fo llows : 

1. Re spondent admits the allegations contained in paragraph 

1 of the Petition. 

2. Respondent admits that Petitioner was employed at 

Respondent's Department of Correction~' facility in Halifax County, 

Virginia. Respondent admits that on March 25, 1992 the Petitioner 

was issued a Group II written notice and discharged f or failure to 

follow supervisor's instructions in that he failed to report to 

work on March 23 and 24 , 1992 "af ter being verbally instructed to 

report to work by three levels of management and al so by written 

memo from his supervisor for which he acknowledged receipt in 

writing" (Exhibit A). Respondent further admits that on June 24, 

1992, the Petitioner was issued a Group II written notice and 
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discharged for " failure to adequately per form assigned work and 

comply \.Jith applicable \.Jritten pay plan for shop .. . " (Exh ibits B-1 

and B- 2) . 

3 . Respondent admits the allegations contained in paragraph 

3 of the Petitio n. 

4 . With respect to paragraph 4 of the Pet ition, Respondent 

admits tha t i n regard to Petit ioner 's March 25, 1992 Group II 

written notice and discharged, the Grievance Panel upheld the Group 

II written notice, but instead of discharge, recommended a 30-day 

suspension of employment wi thout pay a nd back pay for a period of 

three month s ( Exhibit C). Respondent admits t hat in regard to 

Petitioner's June 24, 199 2 Group II wri tten notice and discharged , 

the Grieva nce Panel uphe l d the Group II written notice, but instead 

of di scharge , suspended Respondent for ·thirty days. The suspension 

was effective from the date that Petitioner could have returned to 

work. The Grievance Panel further denied Petitioner backpay for 

the month s he \.Jas separated from his job (See Exhibits D and E) . 

5. With regard to paragra ph 5 , Res pond e nt admits that the 

most recent Gr ievance Panel decision wa s dated January 4 , 1993, and 

a Grievance Panel letter of clarification regarding no backpay was 

issued o n February 16, 199 3. Respondent further admits that 

Petitioner was not placed i n his fo rmer position as Supervisor B of 

the Industrial Enterprise Halifax Sign Shop (Field Unit 23), but 

was instead assigned to the position of Building and Grounds 

Supervisor B in t he Planning and Engineering group at Dillwyn 

Correctional Center. Respondent denies the rest of ~he allegations 



contained in paragraph 5. 

6 . With regard to paragraph 6, respondent submits that the 

statute referred to in paragraph 6 speaks for itself and den i es 

petitioner ' s character izations of same . Respondent denies that t h e 

statute requires Respondent to return Dillon to his former pos i tion 

as Supervisor B of the Industrial Enterprises Halifax Sign Shop 

(Field Unit 23) . 

7. With regard to paragraph 7, Respondent submits that 

paragraph 7 constitutes a legal conclusion to which an answer is 

not required. To the extent an answer is required, Respondent 

denies that Petitioner must be reinstated to his former position. 

8. Respondent denies any allegation not expressly admitted 

herein and demand strict proof thereof. 

9 . To the ext ent that Petitioner's request for relief 

requires an answer, Respondent denies the existence of a ny facts 

tending to give rise to Petitioner's demands and denies all claims 

for attorney's fees. 

AFFIRMATIVE DEFENSES 

Respondents, by counsel, set forth the following defenses to 

Petitioner's Petition for Enforcement of Grievance Pa nel Decision : 

1. Petitioner failed to show he 1s entitled to judicial 

review under§ 2 . 1 -114 . 5:1F of the Code of Virginia, 1n t hat the 

Grievance Panel Decision did not require the Respondent to 

reinstate Petitioner in his former position . 

2 . Respondent has the right a nd duty LO ~anage its 

- J -
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work fo rce, a right recognized by t h e Virg in i a Perso nne l Act which 

specifically exempts from the defin i tion of "grievance" the 

transfer and assignment of employment . § 2 . 1-1 1 4 . 5:1A,B of the 

Code of Virginia . 

3 . Petitioner has consistently demonstrated poor judgment 

and job performance in his former position as Supervisor B of t he 

Industrial Enterprise Halifax Sign Shop (Field Unit 23). The most 

recent Group II written notice was the t h ird written not ice 

received by Petitioner wi t hin a two year period . The Grieva nce 

panels have upheld the issuance o f the written notices . 

Petitioner's voluntary actions demonstrate that Respondent would be 

remiss in not re-assigning him to a more sui t able posit i on. The 

Grievance Panel decisions require that Petitioner be reinstat ed , 

but do not require that it be to his former posit i on. Petitioner 

is still employed with the Virginia Department of Corrections and 

has no reduction in pay . 

WHEREFORE, Respondent respectfully requests that Petitioner's 

Petition for Enforcement of Grievance Pane l Decision be dismi ssed 

or denied with prejudice, and that the Respondent be granted such 

other relief as the Court may deem proper. 

By : 

Stephen D. Ros e ntha l 
Attorney Gene r al of Virg i n i a 

Respectfully submitted, 

VIRGINIA DE_~Tl'1ENT -~-~ CORRECTIONS 
/ .·· ~; 

------··· / ' )• . ../ . 
.. -~·:. -- ·· · /;- J~-" . -- . t .. -------··· 

.- ·· '/""7_,..-z.. /:1 ,'/ / //, --
~---- -/~~! / / -:. .• -,~ 
~ counsel 

- 4 -
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Milton K. Brown, Jr. 
Deputy Attorney General 

Neil A.G. McPhie 
Senior Ass istant Attorney General 
Bar I.D. No . 22048 

Ternan G. Burton, Bar I. D. No. 30023 
Pamela F. Boston , Bar I.D. No. 16730 
Assistant Attorneys General 

Office of the Attorney General 
101 North Eighth Stree t 
Supreme Court Bui lding 
Richmond, VA 23219 
(804) 786-3149 

CERTIFICATE OF SERVICE 

I hereby certif y that the foregoing Ansv;er and Affirmaze 

Defenses were mailed, firs t-cl ass, postage prepaid, this ~day 
of May, 1993, to Robert P. Geary, Esquire, 21 Center, Suite 202, 

2025 East Main Street, Richmond, VA 23223. ··· 7 
. - --- ~ 

~/ ·;J~./~ 
;? (/ 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF HALIFAX 

I N RE: GRIEVANCE OF JAMES DILLON 

JAMES DILLON, 

Petitioner , 

v. 

VIRGINIA DEPARTMENT OF CORRECTIONS, 

Respondent. 

RESPONDENT'S PRE- TRIAL MEMORANDUM OF LAW 

I. INTRODUCTION 

Petitioner James Dillon ( " Dillon " ) is employed with respondent 

Virginia Department of Corrections (hereinafter " DOC " or 

"Respondent " ). From 1982 to 1992 , he was employed with Virginia 

Correctional Enterprises ( " VCE " ) , a division of DOC, as the 

supervisor of the Halifax Correctional Sign Shop ("Sign Shop" ) . 1 

Dillon has a history of performance problems in this job . On three 

separate occasions, he was given Group Two \vritten notices and 

disciplined for serious infractions. He grieved two of those 

disciplinary act ions . Two separate grievance panels affirmed the 

1The Sign Shop is one of several p lants under VCE's 
supervision . It manufactures, among other things, office signs, 
name tags , and traffic control signs f o r various customers, 
including the Commonwealth. Dillon's responsibility was to 
supervise the operat i on of the Sign Shop, to include manufact uring 
a nd shipping signs, supervising inmates that made the signs, and 
preparing prod uction reports associated with the ma nufacturing 
process . 
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disciplinary findings, but reduced the penalty to suspens i on. 

Neither panel ordered DOC to reinstate Dillon to his "former 

position. " Dillon filed this action under § 2 . 1- 114 . 5:1F of the 

Code of Virginia asking this Court to reinstate him to his "former 

position. " DOC filed an answer to Dillon's petition and submits 

this pretrial memorandum of law to acquaint the Court with t he 

evidence and relevant legal arguments. 

I I. ISSUE 

Whether the DOC's Reinstatement of Di l lon to a 
Position Other Than His Former Pos ition Complies 
With the Grievance Pane l s ' Decisions Overturning 

Dillon's Termination and Permitting Him to Return to Work 

III. STATEMENT OF FACTS 

Dillon has a history of performance problems as Sign Shop 

Supervisor. On May 31 , 1990, Dillon received a Group I written 

disciplinary notice for unsatisfactory job performance . See 

Exhibit 1. 

On July 13 , 1990, Dillon received a Group II written 

disciplinary notice and a three (3) day suspension for the 

unauthorized closing of the Sign Shop. See Exhibit 2. 

On March 25, 1992 , Dillon received a Group II written 

disciplinary notice for failure to report to work, which again 

resulted in the closing of the Sign Shop . See Exhibit 3. The 

specific events which led to the issuance of this Group II written 

notice are as follows : 

- 2-
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Dillon requested annual leave for March 23 - 24, 1992, to attend 

a two day training seminar relating to his outside employment. 

Because management could not find a replacement for Dillon, 

management denied his leave request verbally and in writing. See 

Exhibits 4 & 5. Dillon then told management that " he was going to 

take leave ... a nyway . Furthermore, [he) would shut the (s ign) shop 

down . .. and [management) could run the damn thing." See Exhibit 4. 

Fully aware that he had act ive disciplinary notices in his 

personnel file and that he wou ld face disciplinary action should he 

fail to report to work on the days for which he was denied leave, 

Dillon did not report to Hork on March 23 - 24, 1992, and instead 

attended a two-day seminar unrelated to his position with DOC. 

Because he failed to folloH the instructions of his supervisor and 

report to work, Dillon received a Gr oup II written notice . In 

accordance with the personnel policy and procedures manual, Dillon 

was terminated effective March 25, 1992. See Exhibits 3, 4, 5 and 

12. 

Additionally, on June 24 , 1992, Dillon was issued a Group II 

written notice for failure to perform work and comply with 

applicable written pay p lans for the Sign Shop . See Exhibit 6 . 

The specific events which led to the issuance of this Group II 

written notice are as follows : 

An int ernal audit of the . Sign Shop revealed that the shop 's 

monthly production / shipment sal~s records were inflated . This 

resulted in overpayments to the inmate workers. Inmates e mployed 

at the Sign Shop during Dillon's supervision received incentive pay 

- 3-
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based on the number of signs they produced and sh ipped (sold ) . 

Dillon was officially responsible for repor t ing production and 

shipments (sales). As a result an investigation by the DOC 

Inspector General was initiated . The DOC Inspector General Report 

("Report") found, among other things that the inmates were grossly 

overpaid from December 1991, through March 1992. See Exhibit 7F. 

During this period, Dillon over reported sales by $432,630 or 

137.7%. In fact, the Report noted that "there was no evidence that 

[Dillon) had verified the reported sales orders used to calculate 

the inmate payroll for the period questioned." See Exhibit 7F. 

Further, the report noted: 

Investigation revealed that duri ng t he 
aforementioned period, the overall production 
organization was poor. There was no track ing 
system in place to determine the status of 
work/ sales orders and there was entirely t o o 
much paperwork on the floor. The fi l i ng a nd 
retrieval system was inadequate. In all, it was 
difficult at best to find any paperwork . The 
inmates, obviously acting in concert, ran the 
sign shop, controlled the paperwork, and 
prepared it for Dillon's signature. Dillon in 
return signed the monthly reported sa l es, 
without verifying it, and forwarded it to 
Correctional Enterprises where onl y t he additio n 
was ch~cked. There was virtually no c h eck a nd 
balance system in place; therefore, allowing 
this fraud to be perpetrated . 

See Exhibit 7E. 

Because Dillon failed to perform his duties and comply with 

applicable written pay plans for the shop , DOC issued h i m a Group 

II Notice on June 24, 1992. Agairi, in accordance wi th the State 

Personnel Policy and Procedures, Dillon's rece i pt o f th i s notice 

-4-
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along with the active Group II notices he r eceived prior to June 

24 , 1992 resulted in his termination effective June 24, 1992 . See 

Exhibits 6 and 12 . 

Al l of the aforementioned disciplinary written notices have 

been sustained . Except for the May 31, 1990, Group I notice , all 

of the aforementioned notice s were active i n Dillon's personnel 

file when DOC terminated him. 2 The case before this Court involves 

the two most recent Group II disciplinary not ices DOC issued to 

Dillon. 

In accordance with the Commonwealth's grievance procedures 

promulgated pursuant to § 2 .1- 114 . 5:1 et seg . of the Code of 

Virginia , Dillon appealed both the March 25, 1992, and the June 24, 

1992 DOC's disciplinary actions. Specifically, he requested 

reinstatement and backpay as relief from both actions. See 

Exhibits 8 and 9 . 

With respect to the March 25, 1992 Group II written notice, by 

decision dated October 20, 1992, a grievance panel ( " Pane l 1"), by 

a 3 to 0 vote, upheld the disciplinary finding . Di llon's 

termi nati o n, however, was modified to a thirty (30) day suspension 

\olithout pay due to what the panel termed " mitigating 

circumstances ." Spec i fica lly, the pertinent part of the Oct ober 

20, 1992 decision reads as follows : 

2The Jul y 13, 1990 Group II notice became inact ive July 13, 
1993. See Exhibit 2 . 

- 5 -
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The panel upholds the Group II written notice, 
but instead of termination, recommends a 30- day 
suspension of employment without pay (and) pay 
for a period of three mo nths. 

Further, Panel 1 stated, among other things, that "the written 

notice was warranted ." Pane l 1 , however, did not direct DOC t o 

return Dillon to his former position. See Exhibit 10 . (Emphasis 

added). 

In compliance with Panel 1's decision, Dillon was reinstat ed 

to the payroll and received paychecks from May 5, 1992, to June 24, 

1992, the date of his last Group I I notice and terminat ion. 

With respect to the June 24, 1992 Group II written notice, by 

decision dated January 4 , 1993 , and clarified February 16, 1993, 

the grievance panel ( " Panel 2 " ) , by a 3 to 0 vote , upheld the 

disciplinary finding . Dillon's termination however, was modified 

to a thirty (30) day suspension without pay . See Exhibit 11. 

Specifically, the pertinent part of Panel 2's decision reads as 

follows : 

The panel upholds the finding that Mr . Dillon 
did commit a Group II vio l ation. The Panel 
decision is to suspend Mr . Dillon for thirty 
( 3 0) days . The panel overturns the agency's 
termination of Mr . Dillon. The 30 day 
suspension shall begin immediately on the date 
that he cou ld have retu r ned to work but for the 
Group II offense. (Emphasis added) . ·1 

' Further, the February 16, 1993 letter clarifying the Panel 2 ' s 
decision reads, in part, that "Mr . Dillon is entitled to no back 
pay. " See Exhibit 11. 

-6-
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Like Panel 1, Panel 2 did not direct DOC to return Dillon to his 

"former position " . 

DOC complied with Panel 2 's January 4, 1992 gr ievance 

decision and reinstated Dillon to the payroll effective January 1, 

1993. Dillon, however, was not returned to his former position of 

Sign Shop supervisor for several compelling reasons: 

( i) Dillon's failure to follow applicable 
rules j policies and directives of his superiors; 

( ii) Dillon's failure to supervise the inmates employed 
in the Sign Shop; and 

( iii) Dillon's poor example to the inmates. 

Moreover, prior to the issuance of Panel 2 ' s January 4, 1993 

decision, DOC filled Dillon's former position. This presented 

another compelling reason for not returning Dillon to his former 

position. ~ 

From January 1 , 1993 to April 13, 199 3 , Dillon received pay 

(at his pre- termination rate) for no work . It was during this 

period, DOC actively sought suitable placement for Dillon. When 

none could be found, DOC created for Dillon the classified position 

of Building and Grounds Supervisor B at the Dillwyn Correctional 

Center in Dillwyn (Buckingham County). In effect, the pos ition is 

~Dillon was first disciplined and remained as a dysfunctional 
(terminated) manager effective March 25, 1992. DOC cou l d no longer 
tolerate the hardship imposed upon it of running the sign shop 
without a supervisor/manager. Therefore, it was necessary for 
management to fill the position as s oon as possible so that a 
supervisor would be located at the shop operating it pursuant to 
applicable rules, procedures and policies. The position, however, 
was not filled until December 1992 . 

- 7 -
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one of a building inspector and it does not require the supervision 

of other DOC's employees. 

This position was created because of Dillon's experience in 

the trades and DOC's need fo r an employee with such skills. DOC 

was experiencing construction problems at its new facilities. DOC 

concluded that Dillon's knowledge and skills in the trades 

(construction, electricity, etc.) would be an asset to DOC in 

overseeing the construction of facilities being built for DOC. The 

nearest DOC construction project to Dillon's residence was the 

Dillwyn Correctional faci lity . Accordingly, Dillon was assigned to 

that facility. Although, DOC offered Dillon the position on April 

13, 1993 , Dillon chose not to return to work until some six (6) 

weeks later. 

As other construction projects begin, there is a strong 

possibility that Dillon will be transferred to a project closer to 

his Halifax residence. For instance, DOC plans to build a 

correctional facility in Lunenburg County, which is approx imately 

for ty (40) miles from Dillon's residence. Dillon will be 

considered for an inspector's position for this project. 

- 8 -
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III. ARGUMENT 

A. 

Management's Decision to Reassiqn Dillon Complies 
with Applicable Law and the Panel's Decision 

Applicable law gives a grievance panel the authority to review 

disciplinary actions and to reinstate terminated employees. See 

§2.1-114.5:1D4b of the Code of Virginia. Further, the panel's 

decision is binding. See Angle v . Overton, 235 Va. 103, 106, 365 

S . E.2d 758, 759 - 60 (1988). Moreover, according to Zicca v. City of 

Hampton, 240 Va . 468, 397 S.E.2d 882 (1990), where the panel 

directs the employer to reinstate an employee to his/her former 

position, the employer must reinstate the employee to that position 

and cannot reassign the employee to circumvent the panel 's 

directi ve . Id. at 471 , 397 S.E . 2d at 883 . 

In Zicca, a n employee of the city was terminated from his 

position as a golf course superintendent because he purportedly 

made inappropriate remarks to his supervisor. After a hearing, a 

grievance panel directed the city to: 

Return the grievant [Z icca) to his former position as 
Golf Course Superintendent with full back- pay less 
thirty (30) working days which will be shown as a 
disciplinary suspension in his record . 

240 a t 469 , 397 S .E. 2d at 882 (Emphasis added). When the employee 

returned to ~ork, however, he was reinstated at his former position 

for only one day, then assigned to a temporary position at the 

City's Aerospace Par k, and later transferred to a newly created 

- 9 -
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position of maintenance manager . The employee filed suit, asking 

that the city be required to return him to his former position as 

golf course superintendent. The trial court found that the city 

had complied technically with the decision of the grievance panel 

and dismissed the employee's suit. I d at 470 , 397 S.E.2d at 883 . 

(Emphasis added). 

The employee appealed. On appeal, the Supreme Court of 

Virg inia reversed, finding that the grievance panel's decision was 

binding on the city. Specifically, the Supreme Court of Virginia 

found that "the purported reinstatement [of Zicca] and 

reassignment, were merely s ubterfuges by which the city sought to 

circumvent the panel's binding dec ision." Id. at 471, 397 S.E.2d 

at 883. 

Dillon's situation is plainly distinguishable from the Zicca 

case . 

First, in Zicca, the grievance panel specifically directed the 

employer to return the employee to his former position. In this 

case, neither Panel 1 nor Panel 2 gave such a directive, but 

instead directed DOC to return Dillon to work. see Exhibits 10 and 

11. Because there was no directive to reinstate Dillon to his 

former position and because management reserves the exclusive right 

to manage the affairs and operation of state government, management 

had the right to transfer or reassign Dillon . See § 2.1-

114. 5 :1B( vi i). 

Second, in Zicca , there were no compelling reasons for a post-

decision transfer. In this case, as discussed above and further 
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below, Dillon had (i) two active Group II offenses in his file once 

Panel 1 upheld DOC's disciplinary finding and (ii) three act i ve 

Group II offenses in his file once Panel 2 upheld DOC's 

disciplinary finding . Each of these findings reflects Dillon's 

inability to effectively and efficiently operate the Sign Shop. 

With such a record, Dillon's reinstatement to his former position 

would have been inappropriate . 

Third, in Zicca the reassignment was mere subterfuge . The 

facts i n this case show otherwise. As previously mentioned , DOC 

terminated Dillon twice, March 25, 1992, and June 25 , 1992. When 

Panel 1 overturned Dillon's March 25 , 1992 terminatio n, Di llon was 

unable to return to work because by then he had been terminated 

again, June 25, 1992, for another offense. When Panel 2 overturned 

Dillon's June 24, 1992 termination, his former position had been 

filled. DOC immediately reinstated Dillon on the payroll and he 

began receiving paychecks for no wor k. Finally, once suitable 

employment was available, it was offered to Dillon at the same pay 

grade as his f ormer position. 

Accordingly, the facts show that this case is distinguishable 

from Zicca. DOC has complied with the panels' decisions wh i ch 

required DOC to return Dillon to work. 

-11-
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B. 

Compell ing Reasons Necessitate Dillon ' s Transfer 

1 . Dillon is Incapable of Performing 
Supervisory Responsibilities 

It would have been irresponsible for management to return 

Dillon to his former position considering Dillon's recent 

disc i plinary offenses for which Di l lon received (1) two sustained, 

active Group II Written Notices within a two year period upon the 

issuance o f Panel 1's decision, and (2) three sustained, active 

Group II Written Notices within a two year period upon the issuance 

of Pa nel 2's decision. 3 

In situation 1 referenced above the offenses were related to 

failure to follow a supervisor ' s instructions. Each involved the 

unauthorized closing of the Sign Shop during normal work hours for 

personal benefit. As previously mentioned, the Sign Shop operates 

to manufacture signs for the Commonwealth and other c lients. The 

unauthorized closures of the Sign Shop resulted i n lost sales and 

delayed products from being shipped to costumers on a timely basis. 

In situation 2 referenced- above, the third offense committed 

by Dillon dealt with improper management of plant operations 

specifically related to inmate payroll. As discussed previously, 

inmates employed a t the Sign Shop during Dillon's supervision 

received incentive pay based on the number of signs they produced 

3Normally, two acti v e Group II offenses result in termination. 
See Exhibit 12: Department of Personnel and Training Policies and 
Procedures Manual § X c . 
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and sold. Dillon was offic i ally responsible fo r reporting the 

number of sales . Dillon over reported sales by $432,630 or 137.7% 

from December, 1991, to March, 1992. See Exhibit 7 , Attachment B. 

In fact, the DOC's Inspector General Report reference previously 

noted that "there was no evidence that the [sign shop) supervisor 

had verified the reported sales orders used to calculate the inmate 

payroll for the period questioned." See Exhibit 7F. 

The fact that the former supervisor failed to perform such a 

basic , but important, function is illustrative of the manner in 

which Dillon ran the Sign Shop. Overstatements of this magnitude 

should have been detected by the former supervisor even without 

mathematical verification, just by being familiar with the volume 

(which was low) of actual activity in the plant during this period. 

Moreover, the Sign Shop in Halifax County where Dillon was 

formerly employed is remotely located from its Richmond based 

overseer, VCE. As such, it is critical that supervisors like 

Dillon adhere to policies and procedures and perform their duties 

prudently so that plants such as the Sign Shop will function 

efficiently and effectively . As the above illustrates, Dillon is 

incapable of performing a super visor's normal responsibilities in 

this environment. 

2 . Dillon is a Bad Example. 

One of the benefits of the VCE division of the DOC i s that it 

provides, through operations like the Sign Shop , on the job 

- 13 -

20 



training to inmates in an environment that simulates real world 

work experiences. Dillon's behavior in the shop is inconsistent 

with expected organizational norms and performance. He should be 

a model that inmates can emulate. Reinstatement would be a signal 

that employees can close shop and other operating units, engage in 

dysfunctional behavior, andjor fail to follow supervisor's 

instructions with virtua l impunity . DOC does not wish to send this 

message to its employees. This will decrease productivity and 

performance across the DOC, further hurt sales and negatively 

impact profits and employment at VCE, and provide inmate employees 

with an erroneous model to follow that may hurt their future 

employment possibilities upon release. 

3. The Position Was Filled 
Prior to Dillon's Reinstatement. 

As previously mentioned, the Sign Shop Supervisor is 

responsible for operating the shop, to include supervising inmates 

employed in the shop. Because DOC removed Dillon from his former 

position March 1992 , it was necessary to fill the position to 

assure the shop's operation. After extensive recruiting, 4 DOC 

hired a supervisor for the Sign Shop on December 1992. The panel's 

January 4, 199 3 decision directing DOC to return Dillon to work 

came after Dillon's former position was filled. Accordingly, 

Dillon cou ld not be reinstated to his former position. 

4The position was advertised three times before DOC f illed it . 
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Considering the aforementioned reasons for Di llon 's 

reassignment, which are set forth in argument A, management was 

compelled to reassign Dillon. 

c. 

DOC Has Complied With the Panels' Directive 
by Giving Dillon Suitable Employment. 

The DOC's efforts to reinstate Dillon into an appropriat e 

position were based in part on its judgment that he should not 

return to his former position due to his inability to super vise the 

Sign Shop properly. 

In reviewing Dillon's employable skills, DOC determined Dillon 

had job training relating to, among other things, building trades. 

Moreover, DOC had experienced problems with the timely comp l etion 

and quality construction of newly built DOC facilities . 

Accordingly, DOC created a building inspector positi on to address 

the construction problems referenced above. Because Di llon' s trade 

skills and DOC's need to oversee the construction of DOC buildings 

were compatible, DOC offered Dillon the building inspector 

position . 

Should a similar position become available at a location 

closer to Di llon's home, Dillon will be considered for it. 

In summary, by reinstating Dil l on to a suitable position, DOC 

has compl ied with the panels' decisions. 
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I V. CONCLUSION 

For the reasons stated herein, DOC asks this Court to uphold 

its actions and deny petitioner's request. 

Respectfully submitted, 

VIRGINIA DEPARTMENT OF CORRECTIONS 
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Stephen D. Rosenthal 
Attorney General of Virginia 

Milton K. Brown, Jr . 
Deputy Attorney General 
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Pamela F. Boston, Bar I . D. No. 167 30 
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.. • /f' . :~~;;g~-L~ ::-iJ]§~,. ;. .·~ _ : _ ·. :: :-\- -.~- :'· :::: ._ ... :·R~'-;·.~t~~~t,~~~;i~~itt~J.f{~"j~ . 
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;·"· ::~~ :·.- · .·: · ·. ·- ~ Suspension from:.· to Rerum to work ·· ... ' · A· ' ·"' .. -':: .. ; ~"-:·:·. 

-: ·:'~:!>~ ·: ·-r~~!tr~~~r:-· -:~l- .-(':, ._. . .. Da•~ om . ... , .\J, . •. o~te/ ~iT~~ - .. ·~~?-~}~t;F: ~- . · 
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1. .. EUC(tlllt Date (circle appropriat~ acti~n)':,.: _ _..: ... , .'.'- : ·:.:/·· .. :::.;r~~;~)f . .-.. 
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··.; 
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Section IV 
I 

·• . !' - ~··.~·~;., ;: •• _ ... : • • . •• • • . ::.- • ~ . - : .·-~,· ~· · : · 

. . ·- ~ .. ~~~~ :· ·. . ... .. . .. . -~~-.:~:-~~~~r - ~· 
. . . . , . . ... · .... .. ·"' . ~ . :::·.:"' 

Mitigating Circum.stances: Descri.bc any mitigating circumstances that ~er~ con;idered when deter~ining 
the above corrective action . ·· · 

Section V Notice to Employee . : ·· 
It is expected that the condition noted above will be corrected immediately. In the event this condition is not . 
corr(;cted , or another offense occurs, you .rriay be subject to further d isciplinary action as outlined in the 
Sta ndard s of Conduct and Performance Policy . 

. -1 ::) /· ;/ S: -/ vf"l 
Section VI Employee's Signature <b,s;-·• c . v /.: /;-:J-,~'//1~< Date - _j • / L./ 

·If you w1sh to appeal the corrective qchon 1101ed abo\·e, you may do so undu the prov1s1011s of the State 
Grie,·ance Proc~dure provid~d fo r this purpose. 

, 
(Your sign:; ture is intend (;d only to acknowledge receipt of the notice; it does not imply agreement or 
d ijagrccmc.nt with the. notice itself. 1£ you refuse to sign , someone in a supervisory posit ion within the agency 
will be asked to initial the form mdicating that you received a copy of the form .) · 
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I -'-f / · 

SupervtSor 's Signa ture - -". . · '........_..__.._...._.. "---' 

Section II 

Type of Offense: (Checi:: one I 

Group I----

·• I ._-: .. ........,__. 
' I 

. / 

Group II __ XY_. ___ 

Date of ls.suance 
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become 1n.acuve 

Group III----
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::arch 25, 1995 
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Section I II 
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Sus pens 1 on from ---=------- to -------­
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Return to wori:: - ------
Dale 
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• CO? ' 1 "" 1. - - L :vv a . r.l . Du e t Demouon. Transier 

E!fcctavc Dale 

Section IV 

Millgallng Circumstances: D::scntx any m1t1gallng Circumstances that were cons1dered when oetc:rmining 
the aoovc: co crc:cll ve action . 

Sectlon....V: Notice to Employee: 
It is expected tha t the condition noted above wiU be: corrected immedi.atc:l y. In the: c: vc:nt this condi tion is not 
corrected. or another offense occ un. you may be su bject to funhc: r disciplinary action as outlined.. in tbc: 

Staoda:~~-~ f_.:~~~~~:~--~~~ ~e~or-~an~ ~~:~~~: ~ . : - . : .. · ·_-:· - · .- . ~~~_\:, · . 

· --~ S:~t~;,;~ii4j~;.;;,u~~;,~:~~b,;;::~::'r:;:::s~ ~~£; :- ~ -
·=-f::·-·· -::: ·Jj.frilf:~Jl~: =t:h.~~'rrmi\{{'eriO.,ffi6[!chzff6~·:-iou ~cro~~-o 'undir rh~ ·;;;o~tortio :· . -_ze ;!;~-'~.;~ . - ~ '-' 

· Gn'rvan~ Piae~durr provid~d for this p urpou. · ·-~-:~ · 

(Your si&-ruitt;rc:"i:S .. intended .. only to aci::nowlc:d ge rtteipt of the: notice:; i.t. d~~ ·n~t imply ·a·~~~r---~ 
d is.agreemc:ot with the: notice itself: I ( you rdose to sigrr; some: one: in a su pervisory position within the age-Dey:_ __ _ 
wiU be a.si::ed t o· i~Cti.althc: fo~ indicati ng th-;;_t you r~ceivc:d a copy of the: form .) 
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::= :: :: Deparrment of C orrecrions 
Division of lnsritullons 

llailfax Corrccnor..al Unit 1:23 

t~ARCH 19, 1992 

... 
• EX HI B rT I 'j-

l HEREBY ACKNOWLEDGE RECE!?T OF THiS ELECT RONIC ~ESSAGE FROM 

~R . G ~ N E Z: MM ERMAN ON THI S DATE. 

-.... 

/ 
/ _b ' / / 

PD. BOX :7;; 

1Jii~ D!LLGiJ 
HALIFA X S:GN SHOP - Corrections Enterpris es 

3- 19 -- c; ?___.........-= 
DATE 

!i4,W 
\L J. TOWNLEY~ 
SUP ER!NTENDUIY 

c.3i'f-7J-
DATE 
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. ·.• ..,. , ..;; ;:~ · c :-. a: - -·~ ·3600 

· - :"•.•t.:. SC~JICt :: _.;, ; , .):60 

/)r r;nrt!lll'l/1 "' (.urrf>r!lrJTI\ 

/Ji; {\/1}1/ "/ l •/111/lll\[lllf/1111 

'.IA.OLING ADDRESS 
'?0 WYCK STREET 

.,. 
11!!111111 ( · " "''11/l lltl/1 1-.•lll'rtJT I.\1'' 

D D BOX 27•?3 
"·•: ""'0ND VIRGINIA 23261 ·74?3 

1 ::1 
- ' I 

1992 

Ja:nes ~ - Dillon 

·:·:>u::- :--=quest:;:, t.~ke _.'._nnuai :..: a '-'-2 o n i \a ::-c ~ 23 -~n d 

-::enie:: . 

: dis .:::..~sse ci wit~ you 0n i\a ::-c• 16, ~7 and 13 that 
:ind =nyone t~ wo::- k i~ vou ::- ~l ace. 

~9 92 1 i s 

Jave ~ jjing t o~ a l s o advised vou that ~e could not fin d anyo ne 
t0 wo ~ ~ in you ::- ~l ac e . 

Y~u =~~led me t~is ~o::-ning and 3S ked a~ai n . :'J ld you t ~at I 
:::)u l..: :ot :1 nd anyone to wo::- k i:1 you::- -:-~ ace; ::,e ::- ero::-e, -,.o u::­
~~aues: f0 ::- le av e wa s scill ~en1ej . 

~ou :~e n told ~e t~at taKe 
3nd :~esday anyway . ~u~the~~o ::- e, JOU would 
today, 3nd I could ::-un the da mn thing . 

i~ a v e next londay 
snuc t~ e s nop down 

Ji;n , _ cauti on you . ::: you c~o se t~e shop o~ E.;.i l to ::-eoo:-t 
witho~c pe ~missi on f:-om t~is of fice, I will no t hes itate to 
::-eco~nend that disci~lin a::- y ac t ion be ta ke n aga inst you. 
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-1 j EXHIBIT 

~ 5 

C·O:vlMONvVE .. 4.LT I-1 of V IR·GINIA 
. : . :o~ONE 

· '.t ' \ .. <;T MAT IQtJ !0-a-67• ·360\i 

_ : - ::,.E R SERv•CE ao• -6: J.J:.;c 

1emorand um to File: 

f:-om: uavid S . .J 0nes 

0f'parrmfnl of Correcrwn.\ 

/)t; ·lltlll/ o t .-l dtllllll .llrnllrm 

I 111! /11111 (.orrpr·Jwnnl f.nlnprt .lf' ' 

~1 arc~ 2 0 , l 9 9 2 

''AiliNG ADORES~ 
•20 WYC>< STREF 

~ •t:><MONO VIRGINIA 2J22o 

;t 0 9 0 X ?U:' ~ 

:,•r:H~ONO VIRGINIA 1:i11;1.; .;, ~ 

-:·n t:~e a f te:-'1oon ::: : ~-\arc! 19 th, I spoke wit:. Jim Dillon , :1anage:­
J: t:.e ~a11fax 5~; :~ Sho9 , ~ ~g a:-o1ng his in tent to be off o n Mondav 
3nd 7Jesda! ::: : t~ e f oll owin~ week . ~avi d Addington was p:-esent. 

~:::- . Jillon i :~dicated that due to outside employment he needed to 
attend a t :-aining class in Cha:-lottesville . His fo reman was in 
the hospital and the :-e was no o ne to run the shop. I advised him 
that :-1:::- . Zimme:-man and ~- 1:::-. ~ddi ngton had made me aware of his 
:-equest but, regrettabl y , we had no one who could stay and keep 
the shop open. 

'1:::- . Dillon then suggested that the o fficers who no:::mally work in 
the shop oe allowed to run it during his absence . I declined this 
suggestio n oecause o f its imp :::opriety and suggested to 1\:::- . ::Hl lon 
that the comp an y paying fa ::: the training should attempt to reclaim 
t:.ei:- ~oney and :-eschedule Eo :- a late:- date . 

I also asked M:- . ~i llon i~ he was aware of the policy :-egaro1ng 
outside employment and , if so , d id he have auth o rization to have 
such employment . He indicated he was not aware of the require­
:ne n t. 

Before closing the conversation , I again instructed Mr. Dillon 
that it would be necessary Eo :- him to remain at Halifax and keep 
the shop o pen and i t was unacceotable t o clos e i t down . ~e 
thanked me Eo :- mv time and the conversati o n ended . 

'1 a r c h 2 0 t h : 

~gain o n the aEte :- noon o : Marc~ 20th , Mr. Dillon called sho rtl y 
a fte:- Vi aates made me aware of his co ntinuing co ncern over this 
situation. ~e indicated that the-situation was pushing him to a 
?Oint of decision; that he was again asking that he be allowed to 
attend t:-aining as a :-esident ma nager of a federal Housing p:::oject 
the following week. I again reiterated the instructions I had 
provided the p re vious day . 
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' 1~ . Dillon exp ~es s ed ange~ that Gene Zi mme~man, his supe~visor , 
and Mr . Addington had no t done more to alleviate this p ~ob l em and 
that he was aware of active g~oup offenses in his file . Mr . 
Dillon fu~the~ stated thac it was his in t e n t not to be at the shop 
o n Monda y and Tuesday and that ~~. Zimmerman could proceed to 
i ssue a Group II o~ ~o whateve~ else he had to do . I again 
informed M~. Dillon that he was to be at the shop o n Monday a nd 
Tu esda y , t hat we coul d no t close it down . He the n responded tha t 
I am no t i ~ y ing yo u that I will not be in the shop on t1onday and 
i uesda y and you d o what yo u have to do . He then hung up. 

Su oseauent chec k s with the Pers onnel Office and M ess~s. Zimme r ma n 
!nd Add i ng t on revealed that M ~. Dill o n had no t su omicted a l eave 
sli~ fo r the pe~i od in auesti on. 
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WRITTEN NOTICE 
~--·e·x .. H--1 ~B~I ~y..,~""'ev'. s.oo) .. 

i~' · . 1.(/ .. Please pnnt or type the infonnaUon requested 

Section I 
Employee's Name James R. Dillon 

Agen~ Bureau of Industri al Enterprises 

! 
t 

~-u!IIIIIIW!<ile~OT!!!P~ vn •e~n~se~l.,.r,l/ .~1 - 3/92 

lssueo By: J. Gene Z.imnerman, Gr ou Manufacturin Mana er 

Section 11 David S. Jones, Corr ections Enterprises Director ~(!!·,; :.?/~ 
(name) (title) ~ignaDJ 

Type of Offense: (Check one) Y ~v 
Grouo I ____ _ Group II _ __ X __ Group Ill ____ _ 

Nature of Offense and Evidence: Briefly describe the offense and give an explanation of the evidence. 

Failure to adequately perform assigned work and comply with applicable writ ten pay plan for sho~ 

During the per iod of November 1991 through March 1992, numerous errors were made in reporting 

shop production figures used i n the computa tion of the shop's Inmate Payroll. Discrepancies 

i ncluded: (1) Using new metal prices when recycled metal was actually used . (2) Using full 

amount of sales order when only a partial shiflllent had been made. (3) Duplicating aiOOl.IDt of sam 

sales order s on more than one month's production listing. These discrepancies r esulted in 
inmates being ove~id . 

Seclion llr 
Disciplinary act iOn taken 1n addition to 1ssuing wnnen not1ce : 

Suspenson from - -..,..--- through ---=----
Daoo Daoo 

Demouontlateral Transfer to 

Return to work----=---=,..------­
Data/Time 

- ---------------- -
Effect~e ________ __ 

Position/Locaoon 
(Circle aoove to Indicate which actiOn is being taken) 

Removal June 24, 1992 
E tfecti ve Date 

Section IV 
Mitigating CircumS1ances: Describe any mitigating circumstances that were considered when determining 

the above correct~e action. 

Section V Notica to Employee 
It is expected that the situation described above will be corrected immediately. In the event this situation is not cor· 
rected, or anothsr offense occurs, you may be subject to further disciplinary action as outlined in the Standards of 
Conduct and Porlormance Poli~. 

Article No . P 091 166 6' 
Section VI Employee's Signature Sent via Certified Mail Date June 24 , 1992 

(Your signature is intended only to acknowledge receipt of the notice. It does not imply agreement or disagreement w1th 
the notice hselt. It you refusa to sign, someone in a supervisory. position within the agen~ will be asked to initial the 
form 1ndica:ting that you rece~ed a copy of the form.) 3 2 
If you wish to appNI the corrective action noted above, you may do so under the provisions of the Employee 
Grievance Procedure provided for this purpose.,.__ -.. 



DEPARTMENT OF CORRECTIONS 
Office of the Inspector General 

REPORT OF INVESTIGATION 

SUBJECT($ ) OF INVESTIGATION 
Patrick Rhodes # 174792 
Curtis Jackson #168733 

( ) EMPLOYEE 
(X) INMATE 

INVESTIGATI ON NUMBER 
9208112600TH 

VICTIM(S) 
Commonwe~lth of Virginia 

TYPE OF REPORT 

LOCATI ON 
Halifax Sign Shop 

( ) NONEMPLOYEE 

EMPLOY EE 
INMATE 
NONEMPLOYEE 

TYPE OF I NVESTIGATION 

MURDER 
ASSAULT 
THEFT 
DRUGS 
OTHER 

(X) FRAUD 
( ) SEX OFFENSE 
( ) ESCAPE 
( ) NON-CRIMINAL 

PRELIMINARY 
SUPPLEMENTAL (X) FINAL 

DISTRIBUTION: 
See Attached Cover Sheet 

POSITIO N AND GRADE (if applicable ) RACE SEX DATE OF BIRTH 

INTRODUCTION 

This in vestigation was init iated after an internal audi t of the Halifax 
Sign Shop revealed that the monthly sales records were inflated, which 
resulted in over-payment to the inmate workers. (Exhibit A) 

DETAILS OF INVESTIGATION 

The inmates' pay a t the Halifax Sign Shop was based upon an incentive 

TITLE : 

INVESTIGATOR 
TITLE: 

CHIEF OF INTERNAL AFFAIRS 
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DATE OF REPORT 

Jc ([/.;./h·-1Jj1-1 I l ; I ~ fj b 

DATE OF REVIEW 

me 



CASE 9208112600TH 
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program . A formula, that incorporated the monthly sales volume shipped 
and the yearly sales volume average, was used to determine the hourly 
rate. The grea t er the monthly sales volume shipped, the greater the 
hourly rate . The audit revealed that between Decembe r 1991, and March 
1992 , the inmate pay was overstated in the a mount of $4,884. 

NOTE: Virginia Correctional Enterprises , at Halifax , consisted of three 
sign shops: 

The "071" s ign shop- sign blanks (STOP , YIELD, ROAD etc.) 
The "151" sign shop - sign making 
The "152" sign shop - silk screen 

The bulk of the production at the Halifax Sign Shop came out of the 
"071" shop. This shop would cut sign blanks primarily for the Virginia 
Department of Transportation. Actual sales during the a fo rementi o ned 
period were declining significantly due to the fact that the Department 
of Transportation was no longer going to use Correctional Enterprises 
for their sign blanks. As a result of this change, the "071" shop was 
being phased out . 

NOTE: This was common knowledge among all who were employed at the 
Halifax Sign Shop. (Exhibit B) 

On October 2, 1992, an inte r view was conducted with Mr. Joseph Gene 
Zimmerman, Group Manager, Virginia Co rrecti onal Enterprises . Zimmerman 
supervised Mr. James Dillon , Shop Supervisor, Halifax Sign Shop, for 
the last three t o four years . Sometime, back in March of this year, 
Dillon requested two days off and it was denied . Although this request 
was denied, Dillon failed t o report for work and as a result, he was 
terminated. Zimmerman was t~en directed to open the sign s ho p. While 
reviewing paperwork in Dillon ' s o ffice, Zimmerman discovered what 
appeared to be discrepancies with certain entries. I n particular , 
there were duplicate entries with regard to the use of recycled metal 
versus the use of new metals. There is a higher pay scale for the use 
of new metals . New metals are easier to handle and therefore, inmates 
are able to produce sign blanks faster. This was t h e first time that 
any discrepancies arose while Zimmerman supervised Dillon. Zimmerman 
concluded his interview by stating that he never monitored the inmate 
payroll system, and he was not required to sign or review any documents 
regarding how the inmates were paid. (Exhibit C) 

On September 22, 1992 , an interview was conducted wit~ W. L . Moss, Shop 
Foreman. Until the closing of the 071 sign s hop , Moss was the foreman 
for the production of sign blanks. Moss supervised the inmates who 
made the sign blanks, and he mainta ined the equipment that was used in 
the manufacturing of these signs. Moss did not handle any paperwork. 
Moss stated that Dil lon and the inmate clerk did all of the paperwork, 
including the inmate payroll which was calculated on an incentive 
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basis. The paperwork was then signed by Dillon, and that is the way 
business had been conducted since 1980. Moss concluded his interview 
by stating that he was on medical leave during March and April of this 
year . (Exhibit D) 

On November 9, 1992, an interview was conducted with Barry Boothe, Shop 
Manager. Boothe had been temporarily assigned to the Halifax Sign Shop 
since March 30, 1992. While reviewing the April inmate payroll, he 
discovered a gross overstatement of the months sales volume shipped. 
Boothe questio ned Curtis Jackson, Inmate Clerk, regarding the payroll, 
but Jackson was not very knowledgeable and was not sure how he had 
accomplished this task. Boothe then realized that the payroll was 
conducted/calculated by inmates in the shop. ( Exhibit E) 

On October 14, 1992 , an interview wa s conducted with inmate Curtis 
Jackson, #168733 . Jackson was an Inmate Clerk at the Ha l ifax Sign Shop 
from January 1992, until J une 1992, when he was transferred to the 
James River Correctional Center . His responsibilities we re to log in 
new work orders, make copies and distribute them to the lead men in the 
071 shop , the 151 shop , and the 152 shop for prod uction. Upon 
completion, Jackson would log the orders back in as "completed". Also 
if these o rders were not completed, Jackson would so indicate in the 
log . Jackson would get the work o rders from Dillon, who obtai ned them 
from outside agencies. In addition, on the 15th day of each month, 
Jackson would compile all completed wor k orders and calculate them for 
the total sales for th e month. This paperwork was p repared for 
Di llon's signature at first , and then Boothe's signature afterwards. 
Jackson stated t hat he was in training, for the clerk 's pos ition, from 
January until mid-February when inmate Rhodes was paroled . Jackson 
conclud e d his interview by stating that under the inmate pay system, 
all of the inmates were paid the same, whether they produced the sign 
b lanks or did the paperwork. Jackson would not physically check to see 
if the production of these sign blanks were completed. (Exhibit F) 

On October 20 , 1992 , an interview was conducted with Patrick Rhodes, 
who was assigned as an Inmate Clerk at the Halifax Sign Shop from July 
1991, until he was paroled on February 14, 1992 . His responsibilities 
included making up cut sheets from the sales orders and giving these 
sheets to the inmates on the floor who would then cut the sign blanks, 
punch the necessary holes, and otherwise prepare these orde rs for 
s hi pme nt. Rhodes would not always verify if these orders were 
completed . Rhodes would not question the inmates o r argue with them. 
He would accept a verbal confirmation that these orders were completed 
and ready for shipment . Rhodes stated that inmate pay was based upon 
the sales volume p roduced and shipped for the month . Rhodes further 
stated that Dillon would allow the paperwork to show that an order was 
ready for shipment, even though it was not completed so that the 
inmates could be pa id. This would occur around the 15th of the month 
when the inmate pay r ol l was computed. Rhodes would handle the inmate 

35 



CASE 9208112600TH 
PAGE 4 

... 
• 

I 
EXHIBIT 

1D 

time cards and type up part of the figures when payroll was due. 
Rhodes concluded his interview by stating that the paperwork was 
handled poorly, and that sometimes orders were duplicated. All the 
paperwork was prepared for Dillon to sign. According to Rhodes, the 
inmates basically ran the shop and there was one problem after another. 
(Exhibit G) 

On October 19, 1992, an interview was conducted with inmate Cletis 
Swift, #165240. Swift worked at the Halifax Sign Shop for 
approximately two years and was assigned as a cutter, primarily for the 
071 shop. Swift would get a copy of the order form and a cut sheet 
from the Inmate Clerk. From time to time, Swift would get together 
with Dillon or Moss and determine what would be placed on the cut 
sheet. This is the only paperwork that Swift got involved with. Once 
Swift completed the necessary cuts, he would give the cut sheet back to 
the Inmate Clerk . Sometimes paperwork would be misplaced and Dillon 
would be unable to find it . The inmates in the shop would do all the 
paperwork . Dillon would frequently allow an order form to show that 
the job was completed, even if it was not , so that the inmates would 
get paid . Swift concluded his interview by stating he realized that 
his salary remained the same even though the production of sign blanks 
declined, and that he had no reason to question it. (Exhibit H) 

On November 11, 1992 , an interview was conducted with inmate Jerry 
Divens , # 130001, who was assigned to the Halifax Sign Shop from April 
1990, until April 1992, as the quality control man. Divens would get a 
cut sheet from the Inmate Clerk and take it to the floor and see that 
the orders were filled. On the 15th of the month, the payroll would be 
calculated. If something on a particular order was not completed, 
Dillon would allow this order to indicate that it was completed, so 
that the inmates could get paid . Usually within the next few days ·the 
orde r would be completed . Dillon would allow the inmates to do all the 
paperwork and as he recalls, Dillon would also sign that paperwork 
without verifying it. The production of sign blanks were decreasing, 
yet the inmates pay remained the same. Divens was only concerned with 
the quality control of these signs. Divens concluded his interview by 
stating that there were several Inmate Clerks assigned to the ~ign shop 
when he worked there , and that half of the inmates were concerned about 
the money they were making. (Exhibit I) 

On October 26, 1992, an intervie w was conducted with Karen Chenault. 
Chenault was a Fiscal Technician, assigned to the Richmond Offices of 
Correctional Enterprises, until September 1992. Monthly, Chenault 
would receive the inmate time cards , a listing of the sales order 
numbers, and their dollar value from the sign shops at Halifax. 
This information would be forwarded to her by James Dillon. Chenault 
would only check to see if the addition was correct. If she detected 
any errors in the paperwork, she would call the sign shop and have them 
make the necessary changes. In addition , Chenault would calculate the 
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hours f rom the inmate time ca r ds and see that the inmates were properly 
compensated based o n a fo rmula of hours worked a nd the d ollar value of 
the sign blanks produced. Chenault concluded her interview by stating 
that a t no time did she notice a ny irregularities in the paperwork she 
received . (Exhib it J) 

On October 30 , 1992, Atto rn ey Robe rt Geary was contacted at the request 
of J ame s Di llon. Geary stated that Dillon did not wish to be 
intervi e wed until after his next pa nel hearing. As of the writing of 
this r epo rt, a date for that hearing has not been scheduled. (Exhibit 
R) 

OTHER INFORMATION 

The "071" sign shop has been officiall y phased out. 

The inmate incentive pay prog r am has si nce been disbanded . 
now paid on a flat hourly rate . 

Inmates are 

During the aforeme nt ioned pe r iod, there were approximately t wenty-three 
inmates assigned to the Halifax Sign Shop and they collectively 
benefited from the incentive pay prog r am that was in place . 

SUMMARY 

Investigation revealed that during the afo r ementioned period, the 
ove r all p rod uction organization was poor. There was no t racki ng system 
in place t o determi ne the status of work / sales orde r s and there was 
entirely too much paperwork on the floor . The filing and r etrieval 
system was inadequate . In a l l , it was diff icult at best t o fin d 
any paperwo rk. The i nmates , obv i ously acting in concert , ran the sign 
shop , cont rolled the paperwork, and prepared it for Dillon's signature. 
Dillon in r e turn signed the month l y report ed sales, without verifying 
it, and fo rward ed it to Correctional Ente r prises whe r e only the 
additi on was reviewed. There was virtually no check and balance system 
in place; therefo r e , allowing this fraud to be pe r pet rated. Due to the 
fact t ha t records wer e ~oorly main tained, coupled with the manpower 
turnover in the shop, it is d ifficult to pinpoint a n ind ivid ua l 
inmate(s) who cou ld be held responsible. 
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FINDING: INMATES FOR THE VCE HALIFAX SHOPS WERE OVERPAID BY $4,884 
(91.1%) FOR A FOUR MONTH PERIOD FROM DECEMBER 1991 THROUGH MARCH 
1992. INMATE PAY FOR THE PERIOD SHOULD HAVE BEEN $5,362 INSTEAD OF 
$10,246, COMPUTED AS FOLLOWS: 

$10,246 VCE HALIFAX INMATE PAY (12/91 THRU 3/ 92) 
- 5,362 PAY RECALCULATED FOR THE SAME PERIOD 
$ 4,884 OVERPAYMENT 

... 
II EXHIBIT 

7F 
SINCE INMATE PAY WAS INCENTIVE BASED, IT WAS OVERSTATED 137.7% FOR 
THE PERIOD MOSTLY BY REPORTING INFLATED SALES ORDERS SHIPPED BY 
THE 071 SIGN SHOP TO THE INMATE PAYROLL SECTION. ACTUAL SALES 
DURING THIS PERIOD WERE DECLINING SIGNIFICANTLY DUE TO THE SIGN 
SHOP BEING PHASED OUT. THE HALIFAX REPORTED SALES WERE COMPARED TO 
THE SYMAN REPORTED SALES THAT WERE COMPILED BY THE COST ACCOUNTING 
SECTION WITH THE FOLLOWING RESULTS: 

HALIFAX SYM.AN 
REPORTED REPORTED 

DATE SALES SALES DIFFERENCE PERCENT 
DEC 91 172,944 106,669 66,275 62.1% 
JAN 92 235,711 106,176 129,535 122.0% 
FEB 92 211,526 68,438 143,088 209.1% 
11.AR 92 126,531 32,799 93,732 285.8% 
TOTALS 746,712 314,082 432,630 137.7% 

THERE WAS NO EVIDENCE TO INDICATE THAT THE VCE SHOP SUPERVISOR AT 
HALIFAX HAD VERIFIED THE REPORTED SALES ORDERS USED TO CALCULATE 
THE INMATE PAYROLL FOR THE PERIOD QUESTIONED. 

STANDARD: VCE methodology for calculating Inmate pay. 

RECOMMENDATION: Supporting documentation that is used to determine 
inmate pay must be v erified and properly documented by the Shop 
Supervisor. 

NOTE: The VCE Halifax Shop Supervisor was terminated on March 25, 
1992, for failing t o report to work after being directed to open 
the shop. According to the Chief Deputy Director, he was 
terminated a second time on J une 24, 1992 , for numerous errors i n 
reporting shop production figures used to compute inmate 
payroll. 
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REC.EIVED 
COMMONWEALTH OF V IRGI NIA 

EMPLOYEE GRIEV ANCE PROCEDURE 

GRIEVANCE 

8 1992 

lJ -..t-DD•t•• ,....._ ~-

FORM A 

... EXHIBIT .. .. 
! 3 0 
~ z 
1: 

. ~ .. --
Shr n _)! •f;Fr't '15/r-.p' 7/1 

I r.,. . EMPLoYEE . MorJ:5 ;f .{/, !lr iL 
Aeency J ob Cl~u••_callon 

!£Jifi(dx , I ~had 
. No..:nc 

l rr/t )HJdlilr'l li'iJ 25 St z:-.p ,-· .5'z&: 
Work Facility o.,-aphi< Location Work Phon• No. Homt Phont No. 

.~ .. "" ~. 

-~ ·~-.::··· 

MANA GEMENT STEPS 

STEP 1 5 ·· ::; ;- ~-.. z A. 

B. 

ORAL PRESEI>TATIOI-0 T O 1'MMEDlATE SUPERVISOR 
Da..tc 

SUPERVISOR'S RE?L Y 

WRlTTEI> PRESEI'TATIOI\ 

Submitttd 1o Fbt-Stcp Ruponocnt (d•tt) f"- 7 - ;/:/ Fint-Sup Rupondcr.t'• Wriu c r. Reply You hav~ presented 
no ne"' evidence that would justi fy your taking leave ( i.Tiich had bee.n deni'ed 
verbally and in "~iting) and cl osing the shop without authorization . 
The Group II remains 

Sionatur. (Firo t-Stcp R"pondent) 

Nunc {print) 

Out 4-13- 92 
674- 3680 

Tclcphont ~----------
C. EMPLOYEE'S RESPONSE 

(vr- J d o not accept thi' reply •nd y.•ith to adv-nu my ~icv•ncc to th< next sap. 

: I l v~ n~l •:c~;)l ''" ncn.ri ev"~'· rt;:!y "·~ TC~ :J CI I :n>! : nt • ru::, :.,rwu.: my ......... : '"' . ; .• ;:. • ., •. or Empluytc ii.lo:ion• c~unttl~" 
( ) l con11d.: t hi• .,-it vanct cont.l;"•d . } - // _ 

Ernployu'• S ion>~urt ,tf ,,. 1- ,S: /,. V, ( < D>t< ,zL- /t?'- )/;£. 
/ 

STEP 2 _ . 
4 . /~. <j z_ B SECO!\D-STEP MEETII-.'C Aoril 27, 1992 A SUBMITTED TO SECO!\D-STEP RESPONDEI'OT JI!(!J.-.j 

c. 

D. 

ate D:ltc . 

sEcor-;D - sTEP REsPoKDEKT·s REPLY Hr. Dillon presented no information rel evant to h1s 
fail ure to follow instructions from three levels of management . He admits that 
he failed to follow instructions and, therefore, the Group II stands as issued. 

Name (pnnt) 

EM PLOYEE'S RESPONSE 

(....~ 1 do not accept thi• uply and wi•h to advanc t" my gricv~nc< t o tht nu~t atcp 39 
( ) l do not • cccpt tht nonrrievablt reply and rc:quut that the .,tnC)' for-...·ud my appc~l t o tht Dept or Employu Jltllt ion• Cc.un,.dors 
1 

' 1 ,.nnudcr thi .. cntv_Ulcc,conclud<d 

Oal t 
/ ') . 
/ / 



COr. t r. t ON WEA L Til Of \ ' I HG I N l A 

EMP LOYEE G RI EVAN CE I'HOC£Uli 1H 

GRIEV ANCE 

. 
c 

c 
0 
c .., 
z 
r 

f O il.\! A 

EXHIBIT 

q 

EMPLOYE£ !1//M, Ji!n£5 K S~0£ -B_ 
l'7a.me ~ Jo b Clue ir•c a.lion 

IIIM:il0AI .M~A 15 
Are ncr 

~& ~} .57¢ /id/£&72? 
Work f acili t y O t o rrapbic Location 

.S.Z)--5209 
Hom• Pbont No . Work Phon< No 

~-Zf-92-

I ..::r 

MANAGEMENT STEPS 

~Tff51 
A. ~llAL PRESENTATION TO IMMEDIATE SUPERVISOR 7-ltJ. 9'k SUPERVISOR 'S REPLY 

0 '\_ o.,. . .. 
8 WRITTEI> PRESENTATION 

Submi tttd to f int-Stt p Ru pond tnt (d att ) 7 M- V--rint-Sttp Ru pondt nt 'o Wnttt n Rt pl, As s::x:n as p:d:Eble 
ca...lEe ~..:as fru"rl, J·re.:p:st.Erl th3t t:.re inrate p3YJ.:oll records te arlit.Erl. 1l"E darge vas i.s9J:rl in a 
t.ilTE.ly ll"a'TEr m:::e t:.re au:lit lm Cea1 mrplet.Erl. Yru ...-ere grcnlffl en cqnrtl.nity to review all t:.re 

YOJ h3ve rot pre931te::l any evid:n:e tlat 'IU!ld ro..nter t:h? d-arg? as ·\o.ld.tt.En. 

Dat< J.J.ly 28, 1992 
N~m• (print) T t ltphon< f¥ 67q-J681 

C. EMPLOYEE'S RESPONSE 

1 .... 1-- I do not accep t thia reply o.nd wiah to ~•o.nca my , , ;,..,..<, to th t nut att p 

\ ) J oo no\ accep t lh• nonrricv&bh reply a-n d requut th &t the •ccncr Co r•ud m y ap pu .! t o t h r O c p l or Ernplo yu Rt l:. l iOn• Counulore 

( J I cont idtr thia (TiiY~=d. /} ' 

Employtt 'a Sicnaturt ~,-0/ ~ 1~..-(' ,./ Uat t 

/ ' 
STEP 2 
A SUBMITTED TO SECOND-STEP RESP ON DENT August 3 , 1992 8 SECON D-STEP M EETING AUguSt 10, 1992 

O a t• Dot e 

C. SECOND -STEP RESP ONDENT'S REP LY After meeting With YOU On August 10, 1992, I r evi ewed 
the Employee Standards of Conduct Wri tten Not i ce and the suppor ting 
documentation . You did not pr esent any information during our meeting that 
would ·ustify a change in the as written. Therefore, the charge stands 
as wr1 en. 

Si, n at ur. (Stcond-Sitp Ru pond t nl) D a t • August 17, 1992 
Ttltploont il (804) 674- 3622 

D. EM P LOY EE 'S RESPONSE 

(f ... i I do not acc ept lhia re ply and •i• h l o •·ch anet my c ru v anc c t o cht ncr.t Ht p 

( ) I do not ~cct pl th a non(Tin~blc rtply and rcquut th at lht •a• ncy lor.- oud my appu l to l h< Ot pt. o l Employ « flcllt oon~ Counu lon 

( ) ncludod . 
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COMMONWEALTH OF VIRGINIA 

EMPLOYEE GRIEY ANCE PROCEDURE 

PANEL DECISION 

FORM B 

; EXHIBIT 
.; 

1 
! !0 

J<&x:o-es1( D- ~ \/Do V\v0 i ol~ Corv-ec+t~ Cofr~~~ Un,±"Ls 
Employ ee Agency n---kv(f(lS-e.f Work Facility 

PLACE OF HEARIN"G (_{. (ft cJ . f/Ov-..~ 10 Date lo- L..o-57 
lc- hrv--r-J lJ L] ~ 

IssuE ( S ) Q U A L I FIE D F 0 R HE A R I N G ::f"f' y ro' ~ r vn o:£ -k' U I>.:>[(""~ , 
-Co\\ Ow, ref Gfoug -:JL LDvri-\-k 1vd\- IC-P 

The panel may by majority vote uphold or reverse the action which is the 
basis for the grievance o r, in appropriate circumstances, modify the acti o n . 
The panel decision, however, must be consistent with written policy. 

pANEL DEc Is I 0 N 41-e (fOc-.RO v(f '6,--j J \' ~ G (Ova=u= ~(tit~" 
Nbb c e b !d· \r'\ ru 9 .J -::;-\ --\-fv ,M. ;,~~ L"" yf> c.. 0 I'V'\~. s Su - ci6.:.., 

) / 0 

·s~s~( U\.. o-f -ev-e(o~ 0-JrUou-1 eo..\.1 + ~0-d( e ~ -~ ( a 
rre{\OJ b-t 3 ~.s 

REASON FOR PANEL DECISIO N (Attach addition&! aheeta iC more apace ia needed} 

SIG~ATURES: I -~ //. 

/ !id ;(}2:~.- ~«11"" 1 f/~'2,; -
Employee Panel Member ( j Agency Panel Member 

/ iZ> I L.C I q ~ 4 t D AT E : ___ L______)_ _ __:L:.=e-.=---:.. __ _ 

Note: Complete the re verse side of thi s f o rm. 

DERC FO R M B rev. 04 / 91 



COI-fMO NWE ALTH O F VIRGINIA 

DIPLOYEE GrtiEYA0CE PROCE D uRE 

PA:'-'EL DECJSTON 

~ 

Ill 

I 

F=illt"J, r .....L/ 

fOR~1 B 

EXHIBIT 

\ \ 

. 
o .. ~/1.-lv .,{: r..,l),a-;-,...,1\( Hl'lt.t:A .. Colf.~Lnc.t;,_l'l C. v,.. 

Employe: - - ~ '"' f 0 -' n."'f 1"1 g CD C)' Work Faci li ty 

p L A C E 0 F H E A R I ~ G ....£/?~·..soc..:...l:L~t"==':::::...:· o-.-~~[)"--------- Da 1 c 

! SS U E (S) QUA LIFIED FOR HEARI:\G 

I h C ac t i o o "'. h i c h 
::a!is fc : •.. ~ :i;Ti: v c.:1 c : o:, i ::l c.;::>propTJatc cir cc::nstar:::~. ::-:odi fy the 
T:-.: pc.r. : l c ::::! iO::l , :;o.,.·cv::, ::1\.:St b: :::l::sist::;t .,..i th wr i tt:::J ;:>olicy. 
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/ HousE. DAVIDSON & TELEGADAS 

-c~coi'T H A ..... ou s( 

WILLIAM S 0 A VI050N 

>ROST B T~L~GAOAS 

A TTORNEYS AT LAW 

KOG ER EXECUTIVE C(NT(I'I 

8100 THREE CHOPT RO"D 

.JErr(RSON 6Uil. O I NG. S U IT ( 101 

RIC H MOND . VIRGINIA 23229 

1804) 285·8601 

MAILING "OOR~SS 

POST orr1c~ eox ~< · 200 

AICHI-<ONO. VIRGINIA 23268 

February 16, 1993 

Mr. H. Paul Broughton, 
Administrator 
Employee Relations and 
Training 
Commonwealth of Virginia 
Department of Corrections 
P. o . Box 26963 
Richmond, VA 23261 

Mr . James R . Dillon 
Cavalier Apar~ments, No. 7-A 
South BOSLOn , VA 24592 

Mr. Jim Sisk, 
Assistant Warden Treatment 
Vi rginia Correctional Center 
for Women 
P . 0 . Box 1 
Goochland, VA 23063 

Ms. Dorthu la H. Powell -Woodson 
Direc~or 

Commonwealth of Virginia 
DeparLment of Personnel and 
Training 
101 N. 14~h Street 
Richmond, VA 23219 

Ladies and Gentlemen: 

Mr. Don Madrey, Legal 
Assistant Senior 
Attorney General 's Office 
101 North 8th Street 
Richmond, VA 23219 

Mr. Mar~ Alde~~a~. 
Regional Sign Shop Coordinator 
Virginia Department of 
Transportation 
1401 East Broad Street 
Richmond, VA 23219 

Robert P . Geary, Esq. 
21 Centre, Suite 202 
2025 East Main Street 
Richmond, VA 23223 

Ms. Phyl lis c. Katz, Director 
Commonwealth of Virginia 
Department of Employee 
Relations Counselors 
700 E. Franklin Street 
Suite 910 
Richmond, VA 23219 

Ms. Beatrice L. Anderson 
Employee Relations Specialist 
Commonwealth of Vi rginia 
Department of Corrections 
P. o. Box 26963 
Richmond, VA 23261 

I have now heard from both Mr. Sisk and Mr. Alderman. 
two· LO one v ote, the panel decision is that Mr. Dillon is 
€ ntitled tb no bac k pay whatsoever. Should you have any 
questions, please do not hesitate to contact me . 

By a 

')- I .-,;-7 3 

c~~~~ 
rn~ ~.-~.,,-t~ 
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Yours very t~ul y , 

WilliamS . Cavidson 

WSD/ks n 
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DEPARTMENT OF PEflSONNEL ANO T~AINING 
POLICIES ANO PROCEDURES MANUAl 

... i EXHIBIT 

~ \()_ 

;=lQLJCY NO.: · n c: 

ISSUE DA iE. :?- le-e? 
SUPE?SE~ES . 02-01 -s;: 

SUSJECT: 5T;..rlQARDS C•f' C::liiDUCi 
AND P£RFOP.MANCE 

3ECTION: GE:NEF.Al ='JUC!::~ 

worKdays. A fourth act ive written no t i ce shall 
normally result in removil. 

NOTE: Mitigating circumstances may justify the use of 
demotion, suspension for uo to 30 workdays, and/or 
t ransfer as an alternative to removal (see Article 
VI I). 

, A written notice for a Grouo I offense sna i l remain 
·activea for two years from the date of i ssuance (see 
Art i c 1 e X I 1 I) . 

X. SECOND GROUP OFFENSE (GROUP II) 

A. These offens es i nclude acts and behavior wnich are more 
severe in nature and are such that an aad it i on a i Group I I 
offense should normally warrant removal . 

8. Grouo II offenses include. but are not lim1ted to: 

o Failure to follow a suoervisor ' s i nstruc!1ons . perform 
ass1oned woric or otherwise comply w1th aoolicible 
establishea written policy. 

o Vi olating safety rules where there 1s not a threat of 
bodi ly harm. 

o Reoortina to woriC when imoa1rea :,y cr unoer the 
influence of alconol. or the uniawful use of c:Jntrolled 
suostances. 

o Leav1ng the woric site without permi ss1on during worKing 
hours. 

o Failure t o reoort to worx as scheaulea w1thout orooer 
notice to suoervis ion. 

o Unauthorized use or misuse of sta te prooerty or 
records . 

o Refusal to worx requ ired overtime . 

C. Proceaures for Issuing a Graue II Notice 

1. When is suing an emoloyee a Written Notice Form for .a 
Grouo II offense . management shouid issue such notice 
as soon as practicable. Ofsciolfne shall normally take 
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DEPARTMENT OF PERSONNEL. ANC T~AINING 
POL!CtES ANC PROCEDU~ES MANUAL ::0LICY NO.: 

ISSUE CAi:. 
SUPE~SEOES. 

SUBJECT: s-:-;..~iQAROS ::'!=" c::rlOUCT 
~:10 c:~FORMANCE 

I SECTION: GC:NEP.AL :: t;!..!CI::S 

... 

the form of the notice on ly or notice and up to 10 
worKdays maximum suspension without oay. 

'. An addit i onal Group II offense shou ld normally result 
in removal. Further. a single Grouo II offense coupled 
with three •active" Group I offenses snould normally 
result i n removal. 

NOTE: Mitigating ci rcumstances may JUStify the use of 
demotion. suspension for uo to ::o wonoays. and/ or 
t ransfer as an alternative to removal : see Artic le 
vI I ) . 

1 If the emoloyee i s not removea. du e t o m1tigating 
c1 rcumstances. the emoioyee i s to be not if ied that any 
subseauent written notice i ssued dur1no the "active" 
l ife period. regaroless of l eve i . may result in 
removil . 

4 Written notices for Group I I offenses shall remain 
·active• for three years f rom t he aate of is suance (see 
Article XIII ). 

XI. THIRD G~DU P OFFENSES (GROUP III) 

A. These offenses i nc 1 ude acts and benav, or of sucn a serious 
nature that a fi rst occurrence snou id no rmall y warrant 
remova 1. 

8. GrouP III offenses in c lude. but are not l imited t o: 

o Absence in excess of three days without proper 
author1zation or satisfactory reason . 

~ ralsifyi ng any records. Such recoros 1ncl ude. but are 
not 1 imited to, voucners. n~oorts. ins urance claims. 
ti me records, 1 eave records. or other offi cial state 
documents. 

o Willfully or negligently damaging or defac i ng state 
recoros. state property or other persons ' property (to 
include emoloyees, suoervisors. patients. inmates. 
vi sitors. students. etc). 

o Theft or unauthorized removal of state records, state 
property or other oersons ' oroperty ( to include 
emoioyees, suoerv1sors. patients. inmates. visitors. 
students. etc). 

45 i'AGE ..1.. OF J.i. 



. . 

TENTH JUDICIAL CIRCUIT OF VIRGIJ'\IA 

THE COURTHOUSE . 

C hARLE S L . McCOR"'- ICK. ill HALIFAX . V IRGI N IA 24558 
. ' l ' C" G C 

Robert P. Geary, Esquire 
21 Center Suite 202 
2025 East Main Street 
Richmond, VA 23223 

The Honorable Pamela F. Boston 
Assistant Attorney General 
Supreme Court Building 
101 North Eighth Street 
Richmond, VA 23219 

August 5, 1993 

:~ \,." :.. : 

E:f:O SECT10 1'.; 

Re: James Dillon v. Virginia Department of Corrections 

Dear Mr. Geary and Ms. Boston: 

ARC• C O OC 80• 

4 7 6 . 2882 

As you know, the above grievance appeal was heard on July 30 
and I t ook the matter under advisement for further consideration. I 
have now reviewed the matter in some detail, including the Employee 
Grievance Procedure of the Commonwealth of Virginia and the Virginia 
Supreme Court cases of Zicca v. City of Hampton, 240 VA 468 (1990) and 
Jones v. Carter, 234 VA 621 (1988). I would point out that it is not 
my function to review the appropriateness of the panel decision rendered 
in this case, but only to construe the meaning and intent thereof. 

The issue in this case is whether the panel, in ordering 
reinstatement of the grievant, intended that he be reinstated to the 
position from which he had been terminated, without specifically 
designating that position in its opinion. Upon my review of this 
matter, I have found no authority for a panel reinstating a grievant 
to any position other than that from which he was discharged. The case 
of Jones v. Carter is significant on this point because, while there 
rul1ng that a panel has no authority to promote a grievant to a higher 
position, the Court noted that it would not, in the face of silence on 
this point in the Department 1 s Rules for the Conduct of Panel Hearings, 
i:lfer such power. Following then that reasoning, and noting that the 
Rules are li kewise silent on the authority of a panel to transfer an 
aggrieved employee to another position, I can only conclude that the 
result of the panel opinion in this case is reinstatement of this employee 
to his former position. 
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Mr . Geary 
Ms. Boston 
August 5, 1993 
Page 2 

Mr. Geary is requested to prepare an appropriate order and submit 
same for entry . 

With best wishes , I am 

CLMc/ aec 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF THE COUNTY OF HALIFAX 

IN RE: GRIEVANCE OF JAMES DILLON 

ORDER 

Upon the Petition of James Dillon s eeking the enforcement a State of 

Vi rginia grievance panel decision, and the Court having heard the e vidence 

and arguments of counsel, and good cause being shown therefor~, it is hereby 

ORDERED that t he grievant, James Dil lon, is restored and reinstated to his 

position with the Virginia Department of Corrections which he held prior to 

his termination, Shop Supervis or at Vir ginia Department Correctional Field 

Unit #23 , Halifax, Virginia. 

I ask for this: 

. I ), 
I . ' ·--(· I 

/ .... { ,' ·! .·;' .£··· I t ; ._, •/ ;:/ (. , ~~ ·· -. 
Counsel for Petitioner 

Seen and Objected: 
- j .-, 

ENTER: 

J UDGE 
CIRCUIT COURT OF 

/ 
.... ~/// .· )~ .v / /.~ ---· 

,~/ !....(_·. I • - .,/ f';::y.~ :: -­
Cdunsel f or Virg~nia Department of 

Corrections 
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VIRG I NIA : 

IN THE CIRCUIT COURT FOR THE COUNTY OF HALIFAX 

IN RE : GRIEVANCE OF JAMES DILLON 

JAMES DI LLON , 

Petit ioner, 

V. CASE NO . CL93000122 - 00 

VIRGINIA DEPARTMENT OF CORRECTIONS , 

Respondent. 

NOTICE OF APPEAL 

Virginia Department o f Corrections, r espondent, by counsel, 

hereby gives notice o f appea l to the Court of Appeals o f Virginia 

fro~ the f~na l judgment order of this Court entered on August 23, 

1 993. 

By: 

Stephen D. Rosenthal 
Attorney General of Vi rginia 

Milton K. Brown, Jr. 
Deputy Attorney General 

Neil A.G . McPhie 

Respectfully submitted, 

VIRGINIA DEPARTMENT OF CORRECTIONS 

Senior Assistant Attorney General 

Pame la F. Boston 
Assistar.t Attorney General 

49 



Office o f t he Attorney General 
101 Nor th Ei ghth Street 
Supreme Court Building 
Richmond, VA 232 1 9 
(804) 786 -3149 

CERTIFICATE OF SERVICE 

I , Pame l a F. Boston, counsel of record for t h e Virginia 

De part ment o f Corrections, hereby certifies that: 

l . 

2 . 

3 . 

4 . 

5. 

Appellant is Virginia Department of Corrections, 6900 
Atmore Drive, Richmond , VA 23261 . 

Counsel for Appellant is Pamela F. Boscon, Office of 
the Attorney General, 101 N. 8th Street, Supreme Court 
Building, Richmond, Virginia. Telephone Number (804) 
371-796 5. 

Appellee is James R. Dillon, Cavalier Apartments, No. 
7-A, South Boston, Virginia 24592. 

Counsel for Appellee is Robert P. Geary, Esquire, 21 
Centre , Suite 202, 2 025 East Main Stree t , Richmond, VA 
23223. Telephone number (804) 643-8003. 

A true copy of the forego ing notice of appeal was 
mailed t o Robert P . Geary, Esquire, counsel fo r James 
R. Dillon at the address stated above, he being the 
on l y opposing counsel in this matter and to the Clerk 
o f the Virginia Court of Appeals on this 2 0 th day of 
September, 1993. 

Pamela F. Boston 
Of Counsel 

PFB \ Appe al \ 224 

-2-
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IN RE: GRIEVANCE OF JAMES DILLON 

JAMES DILLON, 

?etitioner. 

v . CAS E NO. CL93000 122 -00 

V I~G:!:?\'IP.. DEPAinMENT C :=- CORRECTIONS, 

~e sponcie!lt. 

~RITT~N STATEM~NT 0 F FACTS 

Pursuant to R~le 5A : 8 (c! of the Code of Virginia, Respo ndent 

submics the followlng Writcen Sta tement: of F'acts in the above 

matter: 

1. Pe t icioner C'ames Dillon ( "Dillon " ) is employed with 

respondent Vi rginia Depan:ment of Correcti.ons ( ~erei!1after "DOC" o r 

"Responcent" ) From 1982 to 1992, he was employed wi t h Virginia 

Cor rectiona l Enterprises ( "VCE"), a division of DOC, as the 

s upervisor o f the iia lifax Correctional Sign Shop ( "Sign Shop"). 1 

2. On May 31, 1990, Petitioner was issued a Group I written 

discipli:1ary notice for unsatisfactory job performance . 

1The Sign Shop i s one of several plants under VCE' s 
supervision . It manufactures , among o ther t~ings , of fice signs, 
name tags, and trar r lc control s igns fo r various customers, 
includi!!g the Commonwealth . Dillon' s responsibility was to 
supervise the operatlon o f the Sign Shop, to include manufacturing 
and shipping s igns, supe rvis ing inmates that made the signs, and 
preparing p roductio n reports a ssociated with the manufacturing 
process. 
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J n Ju ly ~2. : ?90 , ~e t1cioner was is s ued a ~roup II writcen 

:;. nd chree ; 3 ) day suspension fo r che 

u naucho rized closing c f the Sign Shop. 

4 . On Marcn :!.992, Peticioner was issued a Group II 

writ:t:en disciplinary not:ice for failure to follow supervisor 's 

:~sc~uctions report: :o work and, ~n accordance wit:h the personnel 

policy and procedures manual, was terminated effective March 25, 

1~92 . 

~n June 2 ~. :992, Pe t:!t:ioner was issu ed a Group I I written 

:-.oc:.. :::e : :;r : aL. -..:~e :: ~ oerform work and comply \vi t:h applica ble 

wr1c ~en ? ay plans :or che Sign Shop and, in accordance with the 

State Personne l Pol i cy and Procedures, was i ssued a second notice 

o f cerminacion e£fecc1ve June 24, 1992 . 

6 . In accordance with the Commonwealth's grievance p rocedures 

promulgat:ed pursuant to § 2 . 1 -1 14. 5 : 1 et g_g . of the Code o f 

Virginia , Petit:ioner file d a grievance appealing both the March 25, 

1992 a nd J une :~, :992 disciplinary actions. Specifically, 

Petitioner requested re inscatement and backpay as relief from both 

actions. 

7. With respect to the March 25 , 1992 Group II written 

notice, by decision dated October 20, 1992, a grievance panel 

( "Pane l One"), by a 3 to 0 vote, uphe ld the disciplinary finding. 

Peticioner's term1nacion, however , was modified co a chirty (30) 

day suspension wic houc pay due to what the panel te!:"med "mitigating 

circumstances." Specifically, the pert inent part of the October 

20, 1992 decision r eads as fol l ows: 

-2-
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The pane ~ ~pnolds c~e Group !: written ~ocice, 
bu c :~s ~ eac ~ f ~ erminac icn, ~ecommends a ~ 0 -day 
suspe n s:;.c :; o : e mplo yment: ·,; ichc uc pay :and] pay 
for a ~ericd of three monchs . 

8. In comp.t lance wi ch Panel One ' s decision, ?et i cioner was 

reinsca~ed to che payro ll and received paychecks from May 5, 1992 , 

t o June 24 , 2. 9 92 . : :.e C.ace o f h is lase Group .:..!. notice and 

termi nation. 

9. With r e spec t :o t he June 2 4, 19 92 Group I I written notice, 

8y decision dated :a ~uary 4, 1993, a nd c lari:ied February 16, 1993, 

:~e g r1evance panel " ? ane.i T·..vo" ~ , oy a 3 t o 0 voce, :...;pheld the 

dis c iplinary find~~s - ?eti:ioner ' s termination hcwever, was again 

modified to a :hirty ( 30) day suspensio n ·~; ithouc pay. 

Speci ficall y , the pertinent part of Panel Two's decision reads as 

follows: 

The pane l ~pholds the r1na1ng that Mr. Dillon 
did commit a Group II v iolation. The Panel 
decisio :-. .:.s t o suspend Mr . Dillon fo r thirty 
(30) d ays. The panel o verturns the agency's 
te rm1nac1 c n o f Mr. Dillon. The :; 0 day 
suspensio n shall begin immediately on the date 
that he could have returned to work b~t :or the 
Group II offense. 2 

10. Neither Panel One or Panel Two directed Respondent c.o 

return Petitioner co his "former position . " 

11 . Respondent: reinstated Petitioner to the payroll effective 

January 1, l993, ~ut did not return him co his former position of 

2 Further, 
2's decision 
back pay." 

:::e rebruary 16 , l-993 letter clarifying the Panel 
reads, :n part, that "Mr. Dillon is entitled to no 

- 3 -
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~ · -~--
~ lgn ~ .. op superv1sc r . ~espondent ~ave ?~t1: ioner the followi ng 

reasons: 

i i ) 

( ii) 

( i i i ) 

i i v) 

!Jeti:icner' s failure :o follow applicabl e 
rules / policies and directives of his superiors ; 

Petitioner's failure to superv1se the i n mate s 
employed in the Sign Shop; and 

!J et1~ioner's poor example to the inmates . 

?et2.tione r 's position had been vacant since March 
25, l992 . ~espondent could no l onger tolerate t he 
hardship imposed of running the sign shop withou t a 
supervisor a. nd ::.lled the posit2.o n in December, 
:..9 92 . 

12 . From C"anuary 1993 to Aoril ::.3, :.. 993, Petitioner 

received pay (at ~ is p::::-e- te rminatio n r ate ) :or ::o work. During 

this period, Res~oncient actively sought suitable placement fo r 

Peti:icner. When ::one could be found, Respondent c reated fo r 

Petitioner the classified position o f Building and Grounds 

Supervisor B at the Dillwyn Correctional Center in Dillwyn 

(Buckingham County ) . :n effect, the position is c ne o f a building 

inspector and it does no t requ1re the supervision o f other DOC 

employees. 

13 . On April 30, 19 93, Petitioner filed a Peti t ion for 

Enfo rcement of the Grievance Panel Decision requesting the Court 

enter an Order compelling the Respondent to reinstate Pe titioner to 

his ":ormer position." 

14 . On May 24, 199 3, Respondent filed an Answer to Grievant's 

Petitio n for Enfo rcement o f Grievance Pa nel !::>ecision and 

affirmatively plead that ( 1) Petitioner failed to show he is 

- 4-
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enc~:l~d :o J ~a 2 cia ~ ~eview u~der § 2 . ~-1:~. 5 :1? c f the Code of 

Virgin~a 1n chac c~e grievance panel di d noc ~equire che Respondent 

~o reinstate Pe ti t i oner co his former posic ion , (2) Respondent had 

the r i ght and duty to manage its workforce, a right r ecognized by 

the Vi r ginia Personnel Act which specifically exempts from the 

def~~ition o f "gr2evance" t he c ransfer and assignment of employment 

( § 2.1 - 114 . 5:1A.B of the Cede o f Virginia ) , and (3) Petitioner had 

(a) consistently demonstrated poor judgment and job performance in 

~is f e rmer position, :bl bot h grievance panels upheld the issuance 

:~e writt e ~ ~ot1ce, ' c) ?e tit:ic::ner's vol untary a ctions 

cemonstrac e c ~at Respondent would be remiss i n not re -assigning him 

to a more suitable position , (d) the grievance panel decisions 

require reinstatement , but d id not require i t be to his former 

position and (e) Peti t ioner was still employed with Re spondent and 

had no reduction in pay . 

15. On July 22 , 1993 , Respondent filed a Pre-trial Memorandum 

o f Law along with exhibits. This Pre-trial Memorandum of Law 

provided both Respondent 's legal arguments and compelling reasons 

for Petitioner's transfer to another position within the Department 

o f Correct~ons and ics reasons for asserting compliance with the 

grievance panel's decision. 

16 . On Jul y 30 , 1993, a hearing was held in the Halifax 

Circui t Court before the Hono rable Charles L . McCormick, III . The 

hear~~g proceeded as follows : Dave Jones, 

Ent e rpri s es Direccor, appeared on behalf 

Virginia Correctional 

o f the Department of 

Corrections with counsel . In addition to Dave Jones, there were 

- 5 -
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c~ree wi ~nesses presen t: t o tesci fy i n support: c f ~he faces seated 

in .L(e spo ndenc' s i? r-e- e rial Memorandum o f Law . -::'~ey were Paul 

9 r ouqhto:1, DOC Pe rsonnel Di rector; Dave Addingcon, Program and 

Develo pment: Manage r of Virginia Correccional Enterprises , and Gene 

Zimmerman, Group Manager and Petitioner ' s immediace supervisor at 

Virginia Correc t: i c :1a l Enterprises. Pet itioner ·.·;a s present wi t h 

counsel. Pe tic ioner had no o ther wicnesses p resent:. Petit i oner 

r-equesced that the wicnesses b e separated. Respondent's witnes ses 

we re che n seques te red f rom che courcroom. 

?e t~cioner' s ccunsel submicced several e xhibi :s co che Court:. 

:tespondenc did r.::J c obj ec c . Pet i c i oner a rgue a !:~s moe ion for 

reinscacemenc to h is fo rmer pos ition fo r the r easons seated in h i s 

pecition. 

Respondent' s counse l was then allowed co resoond . Respondent 

advised t he Court chat i t had fi l ed Respo ndent's Pre-tri a l 

Memorandum o f Law and was ready to call its f irst witness 1.n 

s upport: of the fac es seated therein. The trial judge advised that 

he had read Respondent's Pre-trial Memorandum and looked a t t he 

exhibits and it was nee necessary to call the witnes ses to tes t i fy 

co the facts stated therein unless Petitioner's counsel des i red t o 

cross - examine the witnesses. Peti tioner 's counsel did not obj ect 

nor did he c ross- e xamine t he witnesses. The facts as submitted in 

Respondent's Pre-erial Me mo randum of Law were presented without 

opposition to the Court. The trial j udge then asked questions of 

both counsel and al lowed further a rgument: f r om both counsel. The 

court t hen took the matter under advisement:. 
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:.7. On August ~ -· l-993, a letter was issued from the tria l 

court s~acing chat :~e 1ssue in the case was whether the panel, i n 

o rdering re i nstatement. o f t he grievant, intended that he be 

reinstat.ed to the pos i tion from which he had bee n t erminated , 

without speci f ically des ignat i ng that posi tion in its opini o n . The 

Court ~oncluded that. :he result o f the panel opinion in this case 

is reins tateme nt. o f this employee to his forme r pos ition and 

request.ed Petitio~er's counsel to prepare an appr opriate order fo r 

entry. 

:. 8 . On August=- : . :. 993, ~espondent f:led a Pe t 1cicn to Rehear 

requesting that cte Cour t reconsider i~s opinion and clari fy for 

all parties whether c r not Respondent has the right :o immediately 

t rans fer g r ievant to another pos i cion ba s ed o n che compel ling 

reas ons present ed in Res pondent's p r e-trial memorandum of l aw which 

was argued before the Court on Jul y 30, 1 993 . 

19 . On August 19, 1993, Pe t itioner filed a Memorandum i n 

Oppos i tion to the Res pondent's Petition co Rehear. 

20 . On August 23, 1993, the tria l cou rt ent ered an Orde r 

r estoring and reinstat ing the Pet itioner to hi s pos it i on with 

Re s pondent which he he ld p r ior to his termination a s Shop 

Supervi s o r to the Virginia Depar tment of Corre ctions Field Unit No . 

23, Halifax, Virginia . 

2 1 . On September 2, 1993, Respondent filed a Motion to 

Suspend reque s ting that the Cour t s uspend it s Order o f August 23 , 

1993 until suc h time as a decis i on has been made b y the Virginia 

Court o f Appeals. 
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I . 

~; On Sepcember l~, ~993, :he c~~a l courc encered an Orde r 

d e nylng ~espondenc' s ~ecicicn to Rehear. 

2 3. On September l6, 199 3 , Peticioner fil ed Petitioner's 

Memo randum in Opposition co Respondent' s Motion co Suspend. 

24. On September 20, 1993, Respondent filed a Notice of 

Appeal co the Court o f Appeals of Virginia from the final j udgment 

o rder of the trial court entered on August 23, 1993. 

By: 

By: 

Respectfully s ubmitted , 

Counsel fo r Ke ondent 
Vi r ginia Department of Corrections 

JAMES DILLON 

Counsel fo r Petitioner 
J ames Dillon 

ENTERED thi s day of October, 1993. ---

JUDGE 
CIRCUIT COURT OF HALIFAX COUNTY 

Stephen D. Rosentha l 
Attorney General of Virginia 

Milton K. Brown, Jr. 
Deputy Attorney General 
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~-ei l A . G. McPhie 
Sen1or Assiscanc Atcorney General 
3ar I .D. No . 22048 

?amela F. Boscon 
Assiscanc Attorney Genera l 
Sar I.D . No . 1673 0 

Office of the Attorney Genera l 
l01 Norch Eighch St reet 
Supreme Court Building 
~ichmond, VA 23219 
(804) 78 6- 3149 

CERTIFI CATE OF SERVI CE 

I hereby ce rc~fy chac che fo r ego ing Wr itten Stacement of Facts 

1-:and -deli ·,_;ered, chis ~ay o f October, 2. 993, ::o Robert P . 

~eary, GSquire , :1 Center, Suice 20 2 ~ 2ast Ma in Street, 

~ichmond, VA ~3223 . 

DJH\ 838 - P20a\ 224 

-9-
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V I R G I N I A : 

IN THE CIRCUIT COURT OF THE COUNTY OF HALIFAX 
IN RE: GRIEVANCE OF JAMES DILLON 

JAMES DILLON , 

Petitioner, 

v . Case No . CL93000122- 00 

VIRGINIA DEPARTMENT OF CORRECTIONS, 

Respondent . 

PETITIONER'S OBJECTIONS TO 
RESPONDENT'S WRITTEN STATEMENT OF FACTS 

Comes now petitioner , by counsel, pursuant to Rule 5A:8(c) of the Rules 

of the Supreme Court and states the following objections to respondent ' s 

written statement of facts: 

1 . Petitioner objects to the allegations set forth in paragraphs 2 , 3, 

4, 7 and 8 on the ground that such allegations of fact are not relevant to 

this matter and were not proven by the respondent. The hearing held before 

this Court was an argument based on the Petition which had been filed in 

regard to a different matter and not anything involving other disciplinary 

action. 

2. Petitioner objects to the factual allegations set forth in paragraph 

10, as they are not accurate and do not reflect the record ma de in this case. 

3. Petitioner objects to the factual allegations set forth in paragraph 

11 , as not being accurate. 

4. Petitioner objects to the factual allegations set forth in paragraph 

12 , as they were not proven or put in the record. 

5. Petitioner objects to the factual allegations set forth in paragraph 

15, as Memorandums of Law are not portions of statement of facts. Respondent 

can set forth in the forth in the written statement of facts what the 

arguments were. 

so 



6 . Petitioner objects to the factual allegations set forth in paragraph 

16 . Counsel appeared at the hearing. Mr. Jones was present. There was no 

appearance entered on his behalf by any party . 

The entire record made in this matter was based upon the exhibits 

introduced by the parties and the arguments made by counsel . 

Robert P . Geary , VSBN 9165 
21 Center/Suite 202 
202 5 East Hain Street 
Richmond, VA 23223 
'( 804) 643- 8003 

JAMES DILLON 

CERTIFICATE 

I hereby certify that a true and exact copy of the foregoing was 

mailed to Pamela F . Boston , Assistant Commonwealth ' s Attorney, 101 N. 

8th Street , Richmond , Vi r ginia 23219 on this the 27th day of October, 

1993 . 

v Robert P . Geary 
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VIRGINIA: 

!ln lh£ Cou'!.l of c/lp.p.wfi of 'lli.'!.9inia on 

day of November, 1994. 

Virginia Department of Corrections, 

against Record No. 1871-93-2 

Tuesday 

( .( {_ 

th£ 15th 

Appellant, 

James Dillon, Appellee . 

From the Circuit Court of Halifax County 

Before Judges Barrow, Koontz and Elder 

For reasons stated in writing and filed with the record, 

this Court lacks jurisdiction to review the judgment of a circuit 

court entered pursuant to Code§ 2. 1-114.5:l(F). Accordingly, this 

matter is hereby transferred to the Supreme Court of Virginia pursuant 

to Code § 8.01 -677 .1 . 

This order shall be certified to the trial court and to the 

Supreme Court of Virginia. 

A Copy , 

Teste: 

Richard R. James, Clerk 

sy , 1ft_ax~ L<P~ 
Deputy Clerk 
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COURT OF APPEALS OF VIRGINIA " .. ...,.. - - --· 

Present: Judges Barrow, Koontz and Elder 
Argued at Richmond, Virginia 

VIRGINIA DEPARTMENT OF CORRECTIONS 

v. Record No. 1871-93-2 

JAMES DILLON 

MEMORANDUM OPINION* BY 
JUDGE BERNARD G. BARROW 

NOVEMBER 15, 1994 

FROM THE CIRCUIT COURT OF HALIFAX COUNTY 
Charles L. McCormick, III, Judge 

Pamela F. Boston, Assistant Attorney General (James s. 
Gilmore, III, Attorney General; Catherine c. Hammond, 
Deputy Attorney General; Neil A. G. McPhie, Senior 
Assistant Attorney General, on brief) for appellant. 

Robert P. Geary for appellee. 

This appeal is from an order of the circuit court ordering 

the Virginia Department of Corrections to reinstate an employee 

to his former position. Following the employee's successful 

resolution of a grievance arising from his termination, the 

Department transferred him to a new position upon his return to 

work, rather than reinstating him to his former position. 

Pursuant to CodeS 2.1-114.5:1(F), the employee petitioned 

the circuit court to implement the panel decision and to 

reinstate him to the position he held prior to his dismissal . 

The circuit court agreed and ordered the employer to reinstate 

the employee. The employer appeals to this Court. However, we 

do not have jurisdiction to review the judgment of a circuit 

*Pursuant to Code S 17-116.010 this opinion is not 
designated for publication. 
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court entered pursuant to Code§ 2.1-114.5:1(F). Virginia Dept. 

of Taxation v. Daughtry, Va. App. ___ , ___ , ___ S.E.2d 

(October 11, 1994); see also Zicca v . City of Hampton, 240 

Va. 468, 397 S.E.2d 882 (1990). 

Therefore, we transfer this appeal to the Supreme Court of 

Virginia pursuant to Code § 8.01-677.1 . 

Transferred. 

- 2 -
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ASSIGNMENT OF ERROR 

The Trial Court erred in ruling that the grievance panel's decision to 
modify Appellee's termination to a suspension required Appellee's return 
to his former position in total disregard of the employer's compelling 
reasons and management prerogative under state law to transfer him. 

65 



I 

; · 
. ; · WRITTEN NOTICE. 

FonD 129-41~ (Jlndf-16) ·· · 
. .... ".·"·-

/ 
I .. 

Section I 
Employee's Name Ja'lles R. Dillon ,2 3 / ~ 3 9' 3 '3 ~ 7 Date. ·of Offense i-1arch · 23 & . 24, 19S2 

Agency Bur~2u :of Jd~stri_al :nterprises_ 

Supervisor's Signature.__ · 1. ~......L- c-.-' 

\ :./] r · · ; . .--, .· • 

Section II 

/.) :7). /;/'~' 
v . .// 

Type of Offense: (Check one) 

Date of Issuance .,:a_x;ch 25, 1992 
This notice wiU 
become inactive ~~rch 25, 1995 

Group I Group II XX Group III ----

Nat!Jte of Offe~ and Evidence: (I;>esc~ bTiefly the offense and gi,ye an explanation of the evidence). . 
Fa11ure to rollow superv1sor s 1nstruct1ons, perrorm assigned work or otfie~~se 
comol v with apolicable established written licy. Fa1lea to re~rt to ~ork on 
Marc. 1 , a ter ng ver a y 1nstructea to report to wor. thre~ 
levels ana ulso t ~vritten me:no hom his sur.>erd sor tor Which he 

Section Ill 

Disciplinary Action in addition to written notice: 

Suspension from -...,....--- to -----
Date Date 

Section IV 

Mitigating Circumstances: Describe any mitigating circumstances that were considered when determining 
the above corrective action. 

\ 
' \ 

Sectlon.__V: · Notice to Employee 
It is expected that the condition noted above wiU be corrected immediately. In the event this condition~ not 

· corrected, or another offense occurs, you may be subject to further disciplinary action u outl~ .m.the · . . . -~ -~~~::~:?.':~::~ ~~d ::o~~:cc p~~r~' .:, ·: m : _: ~ _: _ _ ~_: ,~: • • '7·~ ' .:~1~- C; ' .~ · · 

' . ;.41 ........ · Section VL:..~ ~~~·...:.c::igna. tu~:. · ..:. ·._. :~ --.:· · oai ·. - Z ··.. ·:u.~,;- -~ ... ,_. · ·. 
-~ :.~, f7l~fff.:i"g:zy~t#~~ ~;;;:/fiJ.~~of:!mt .. etioit.~~~~d ~~~ini'fn'itjiliso . i;hair'ih~ pn/visiO;u ~-. .· . ~~t~~iii. -.~/~ ~:-.. ::· 

'· · Gri~vtm«-p;oudur~ provid~d for thu purpos~. ' · · · · · . · · · · !.· ·~· · • 

• • • ••• • • • t ... _ •• .... - ,. •· • • • • • • • • • - • • r• , I• • . ' '-" • •. - · "'L~ • •• .. • 

·- . . : <Y~~~-Iit~ti:ire: i.i .intended-~ only t~ · a.ckn.owleciae· ~ipt or -iiie·-noti~·; :it' cf~~ ~ ~~t i.mptti¢~~~r·-~- ' · -. . . . . .. -· . . . .. 
-~ .. · "" : disagreement with the notice itself~ If you refuse to sign~ someone iri a i'upervisor)' position within the ai'CDey.:.:: :~~- · · ·. : . 
- ... · · wiU be uked to initk!"the form indicating th-;t you received a copy oft he form.) · · ... ·..;·.,.: ------~· 

~ PLAINTIFF'S 

I
. EXHIBIT 

NO. 1 
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. 

r 
. ® . . r. ··-= ·~a::aveo -arc~ 

COMMONWEALTH OF VIRGINIA 
EMPLOYEE GRIEVANCE PROCEDURE ...; /.; ;· 8 1992 

FORM A 

GRIEVANCE 

... ~ .. -- . ....,... - . ' 
. ,.,.,.... _ .... . •. · ...... ~ .... _£ ... -- ... .. 

MANAGEMENT STEPS 
,..... . 

STEP l . <- :<j - (;'2 SUPERVI"OR'S REPLY / L -!:-:"7- yi"' 7 
A. ORAL PRESENTATION TO IMMEDIATE SUPERVISOR ./ .J / ., "'r / c.--
B. WRITTEN PRESENTATION Dato 3/alo · 

Submiuod to F inl-Stop R.npondont (duo) f - 7 -YZ Fint-Sttp Rupondont'o Writttn Roplr You hav~presented 
no new evidence that would justify your taking leave (which had be'in denied 
verbally and in writing) and closing the shop without authorization. ' 
The Group II remains 

Na.mt (print) 

C. EMPLOYEE'S RESPONSE 

~ I do not accopl thla rtply and wiah to ad'!' ...nco my (Tinanco to tho nul Olop. 

Om 4-13-92 
Tolophono * 674-3680 

( ) I u~ no• accopl lho non(ri..,ablo roply a.ncl roquo" tho: t ho aaonc; forwarcl my ap~al lo lt.o Dopl . of &mployoo R•l•liono Counaolon. 

( ) I conoldot thio (rio'l'a.nco :,o:cJu<'od. ~ /. • .//. · , 

Employoo'o Sirnaturo &._ .. ,,.,.? ,' ~ ,(i (~ ( -< Dolo f - /d- Y'Z--
• . 7 I 

STEP2 , .. . , / £'.. 

A. SUBMITTED TO SECOND-STEP RESPONDENT J!f(LJJ.j '7' - /C, . / 2- B. SECOND-STEP MEETING April 27 z 1992 
Oalo 0 

C. SECOND-STEP RESPONDENT'S REPLY Mr, Dillon presented nO information relevant' tO his 
failure to follow instructions from three levels of management. He admits that 
he failed to follow instructions and, therefore, the Group II stands as issued. 

Sirnature (Second-Step Rupondonl) 

Norno {print) David S. Jon ' 

D. EMPLOYEE'S RESPONS& 

~I do not accopl UU. roply and with to ad'l'a.nco my &rionnco to tho nul otop. 

Dolo May 4 z 1992 
Tclophono * 804-6 7 4-3601 

( ) I do not acctpl tho non(rionblo roply and roquut that tho •&•ncr forward my appoalto tho Oopt. of Employoo Rol•tiol\1 Counaolon. 

( ) I conoldor thio rri•"r~concludod. /) r 1'~-------
Employoo'o Slrnaturo \h ,, · / /) /C, 11( 7_. /I/; ,. c Dato ~ PLAINTIFF'S 

/ I 6 7 I EXHI2BIT 

DERC FORM A ru. 05 / 91 OVER NO. 



STEP 3 

A. suBMITTED To TmRD-sTEP REsPoNDENT M1'/eo ..., _. (.,, 
..J ·) - 'fl'.- B. THIRD-STEPMEETINO May 27, 1992 
o.~ o~e 

c. THIRD-STEP RESPONDENT'S REPLY ' After a thorou2h reyi·ew of all facts surrounding 
Mr . ... P.~l'I'on(s termination, I find no reason to reverse the decision as 

rendered. No mitigating circumstances were identified in my review that ' would 
outweigh the Standard that led to the terminati 

Namo (prinl) 

( ) 

( ) 

<v-f' 

June 5, 1992 
674-3018 

Oat. 

QUALIFICATION FOR PANEL HEARING 

REQUEST 

I b..,o ncoind a noncriOYablo rulinc {...,m lhe Dopt. of Employ" RalaUon.e Counaalo" ""d I r.qu•t a pa~~el bearinr. 

accopt tho third-tlop rupondenl't roply and with to nqu•l a panel bo..nn,. I . . I 

EmployH't Sicnaturo --~··i'~r--~-·-'~'"~·--~~~~~~/~~· ~-~~------------------------- Oato 
/ c: ~- $"-· -/l-

AGENCY HEAD'S DETERMINATION 

Buod on 'mr rovicw, it ia my dotorminalion lhatlhiJ criova.nco doct _X_ doa not __ qualify for a pa~~al bevlnc. 

(N .B. Written dieciplina., notlc• under tho •standarda or Conduct" ehall be qualified fctr a pa~~el bnrinc.) 

REAsoNs Disciplinary Actions are grievable. 

Oat. 

( ) . I do not wloh to appeal tho •coney hoad't dltqualinc"lon dotermlnalloD and conoidv tbiJ crina~~c:e concluded. 
( ) I wioh to appeal tho aconcy hoad'o ditquaJIOcatlon dotonnlnalion \o the Circuli Coutt. · ' 

Employu't Slcnature Oall 

c-11 . • 

~ ,-;.::.~~. · ···:;1, '· .. :· .. · ... 
DEPARTMENT OF EMPLOYEE RELATIONS COUNSELORS! V ~ : ::: :{: .. ; : ~ ·. 
100 Eut Franklin Str-.1, Suilt 010, Richmond, Vlrc\Aia nuo I~¥ I ~·-: ! ···-· .· . ; .. 

(ao.) 11&-71104 or (toU-rr.e) t-4oo-Us-ono t hL -., .. , ... 
t~ .. } 
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COMMONWEALTH OF VIRGINIA 

EMPLOYEE GRIEVANCE PROCEDURE 

PANEL DECISION 

FORM B 

-:rc&c:rrs 1? D·. 1/;-- o v\((' ! Y"\!·~ C~rv~~ , ,~ Corrd:t~ Un .+"Ls 
Employee G Agency ~--M"(J'r'IS e-f Work Facility 

PLACE OF HEARIN'G '-((~ (J) . f/~kLo r Date IC-].o-9z 
Jh~ ·l./14) L.]~ 

ISSUE(S) QU.\LIFIED FOR HEARING TP if m, DAf fl/n o-+' _ou'S'()~ I 
-Co ll cu..: . ~ · Grou..oJI" Wvri"ter l/J\- ,ce 

Q 0 

The panel may by majority vote uphold or reverse the action which is the 
basis for the grievance or, in appropriate circumstances, modify the action. 
The panel decision, however, must be consistent with written policy. 

PANEL 
·.to. • \ 
·: \J :.)\1 1 p 

. ' ._\ · .. / I 

~ 

!I 
~ 

' : _, 

Employee Panel M~mber (.~ Agency Panel Member 

I / ,z. PLAINTIFF'S DATE j;) I L ,:; I i.i... 
EXHIBIT 69 =-~-.!-=..=-.....:......_ __ _ 

No te: NO. 3 se side of this form. 

PERC FORM B rn. 04 / 91 
OVER 



' J Form 129-01-004 (Rev. 8 90) 

WRITTEN NOTICE 
.Please print or type the information requested 

Section I 
Employee's N3.me Jam=e:.=s_..:..:R.:....._D:...:1:...:.l:...:l:...:o:..:n.:..._ _____________ Date of Offense 11 /91 - 3/92 

Agency Bureau of Industrial Enterprises Date of Issuance 6- 24-91__ 

Date this notice will become inactive 6-24-9 5 

Issued By: J. Gene Zirrnnennan, Group Manufacturing Manager .. ) ( : · .:.· , . _. 

Section 11 David S. Jones, Corrections Enterprises Director /__. 'CiC;'~ (5/~ -..._._,. __ _ (n:lrnc) (tide) '11.signaturqf 

Type of Offense: (Check one) (~ / 

Group I ________ _ Group II ______ X __ _ Group Ill ________ _ 

Nature of Offense and Evidence : Briefly describe the offense and give an explanation of the evidence. 

Failure to adequately perfonn assigned work and comply with applicable written pay pl~!] __ fo_r shop. 

During the period of November 1991 through March 1992, m..unerous errors were made in re~~ting 

shop production figures used in the computation of the shop's Inmate Payr oll. Discrepan~ i ~ s 

included: (1) Using ne~v metal prices when recycled metal was actu~ll:t_ ~sed. _ (2) Us i ng_ f~~ l 

amount of sales order when only a __ ~artial shiiXJlent had been made . (~ L_~pl~<;~_t ing_ amo\.!n_t _o f ~ome 

sales orders on more t han one month 's production listing . These disc~e~a_n~j~s - E_~~~t}. _ted in 
inmates being overpaicr.- ----

Section II 
Disciplinary action taken in additi:;n to issuing written not ice: 

Suspension from tlr!ough -- oai·! - .. - - --o~--
Demotion/Lateral l mnsler to 

r·osilion/t.ocaliOII 
(Circle above to indit::nle which :1r.tinn is b0ing taken) 

Removal June 24, 1992 
Effective Date 

Section IV 

Return to work 

EIIP.Miv'O' ___ .. _ __ _ 

Mitigating Circumstances: Desclit:~ any mitigating circumstances that were considered when dett?rlllinir.g 
the above corrective action. 

Section V Notice to Employee 
It is expected that the situation de~cribed above will bP. corrected immediately. In the eveontthis situation is not cor­
rected, or another offense occurs, you may be subject to further disciplinary action as outlined in the Standards of 
Conduct and Performance Policy. 

Article No. P 091 166 654 
Section VI Employee's Signature Sent via Certified Mail Date June 24, 1992 

(Your s_ign?ture is intended only I? acknowledge receipt of the notice. h does not imply agreement or disagreement with 
the not1ce rtself. H you refuse to srgn, someone in a supervisory position within the agency will be asked to initial the 
form indicating that you received a copy of the form.) ? O ,i,.~------1\ 

~ PLAINTIFF'S 
If you w ish to appeal the corrective action noted above, you may do so under the provisions of th I EXHIBIT 
Grievance Procedure provided for this purpose. 

NO. 4 
EMPLOYEE COPY 



~ 
~ 

COMMONWEAL Ill OF \'IRGINIA 
EMPLOYEE GRIEVANCE PROCEDURE 

GRIEVANCE 

EMPLOYEE [1//M. Jint£5 tf? Sl/jW/L'wit. -l? 
i{..,... , Job ClutiOcallon 

~ saw .57¢ &Ktaurz.5 
Work Facllily Oeoruphlc Locallon 

:r.: ::r:: :r:: -=r: 
0 
f../) 

6'?f-9Z. 

MANAGEMENT STEPS 

Work Phone No. 

FORM A 

~Tffil By-olF~N.b 9.'so. ~ 
A. ~PRESENTATION TO IMMEDIATE SUPERVISOR c I~. g.z..- SUPERVISOR'S REPLY ?--1?(. fl.--
B. q,)UTTEN PRESENTATION ~ D 

1
' "' 

Submlttod to Flnt-Siop Roopondtnl (dolo) e M- 9krtni-Stop Rupondonl't Wrilltn Roplr As s::x:n as }rd:ab1e 
cal92 ms fan:l, I • J:e:iU?Sterl tlat tre :inrate p:lYIOll rerords b:! a.rli.terl. 'TIE ~ ms isaJ:rl in a 
t:inEly I1"EEYEr m:e tre arlit lrrl teen crnpleterl. Yru ~ gnnterl cn q:pxb.nity to review all t:re 
records yru sp:cififfl. · Yru ~ rot JXeBlterl CllJ eviD:n:::e tiBt YOJ.l.d canter- tiE ·~ a:s·writt:al. 

~"'--4-.:.---<l:-,,&:-.0..:2::11:l~~:~~:~o.""""~~Ck--::::::· !:::• =------ Dolt Jlly 28, 1992 
Ttltphont * 674-3681. 

C. EMPLOYEE'S RESPONSE 

f..-} ...- I do not accept I hi• reply 1111d wioh to ad YUlee my lfltYUICt to lht nul llap. 
I 1 I do not accept tho non1rltYablo roplr 1111d rtquul thai lht •1•ncr forward my •P~M•I to tho Do pl. of Emplorot Robtiono Oounotlon. 

EmployH'o Sicnature -~.42/ /2{_ ~-< / Date Z:, .3CJ ...- 9v 
( ) I coruoldor thlt rrin~Uic ncl:d. ~ ~~ ~ 

,/ ~ I 

STEP 2 
A. SUBMITTED TO SECOND-STEP RESPONDENT August 3, 1992 B. SECOND-STEP MEETING Au8ft 10, 1992 

Due a&e 
C. BECOND·STEP RESPONDENT'S REPLY After meeting With YOU On August 10, 1992, reviewed 

the Employee Standards of Conduct Written Notice and the supporting 
You did not present any information during our meeting that 

as wr~ en. 
Slcnature (Second- Stop Rupondtnl) 

Namo (print) David P. Addington 
D. EMPLOYEE'S RESPONSE 

(k t/ I do not accopl lhio reply 1111d wloh to adnnco mr rrionnco lo tho noxl olop. 

Dato August 17, 1992 
Ttltphono f ( 804) 6 7 4-3622 

( ) I do not accept tht nonrrltnblt reply and requul that tho aaoncr forward my appo~l lo lht Dopl. of £mplorot Rolatioruo Couruoolon. 

( ) eluded. 

PLAINTIFF'S 

I. EXHIBIT 

NO. 5 
DERC FORM A ru. 05/ 91 71 OVER 



Employee 

COMMONWEALTH OF VIRGINIA 

EMPLOYEE GRIEVANCE PROCEDURE 

PANEL DECISION 

FORM B 

H~ (.~A.,. Coii.(!Ac.;;,._,. e, 
Work FaciHty 

PLACE 0 F HEAR I N"G ..~.If~· cw~&.:\ec.~~W'ia'..:=._={)l&-_____ _ Date 1-~--r1 

ISSUE(S) QUALIFIED FOR HEARING 

The panel may by majority vote uphold or reverse the action which is the 
basis for the grievance or, in appropriate circumstances, modify the action. 
The panel decision, however, must be consistent with written policy. 

pANEL DEc Is I 0 N T.L J>o.....J. ~L ..c;..t... J?.. .g;._ ' Z< £~ ""'-· D~ , 
.g,.;,.p c s . ir c.&·· ::;( c. ~,.II~- TL A.. ...('"''"' • ..:.._ 

...;., 6:. d's )'-' r! Ate=· V .LL...- ,... zt ;;e, (?<'~,I • r ,( · /)._, · L 

~ ......... u. "1<1:401
1 ~;ea.te- #,..,,... o .. ~. r& 1()7)~ 

REASON FO]{ PANEL DECISION (A:a.ch .Oci:ionalahuta iC mor~ apace ia nHded} 

z~~:G=~-;¥;;:::: 
Zk #'. , -~~wg-= k._ ~ 7 ~ 4,. • ~ • • g.,.J ~. ' ._ · '3 d ,t,...__ . ~ -, 
A.,ys, t\-=e--- c.a..... ,.:-r. . ~o~) <:..A<·., •• ~ .... ,.,r·u 7&-' 

.X "~ fl.. • a 
PANEL VOTE <vf" 3-0 ( ) 2·1 ( ) 2-0 

C/d.f. : A. Do.. ,t,...._ 
Panel Chair 

7 2 D ATE: ---'-1•.......;'1_--"-,_1'---~iijiii--iiiiiiiiii.--
~ PLAINTIFF'S 

Note: Complete the reverse side or this rorm~ 

DERC FORM B ru. 04 / 91 I 
EXHIBIT 

NO. 7 



HousE, DAVIDSON & TELE G ADAS 

MEREDITH 1>.. H OUSE 

WILLIAM S. DAVIDSON 

~ROST 8 TELEGADAS 

ATTO RNEYS A T LAW 

KOGER EX ECUTI VE CENTER 

6 10 0 TH REE CHO PT ROAD 

..JEFFERSO N BUILDING, SU ITE 101 

RICHMON D . VI RGI N IA 23229 

18 0 4 ) 265 ·8601 

MAIL I NG ADDRE SS· 

POST O~nCE B O X K·200 

RIC H MOND, VIRG IN IA 23286 

January 5, 1993 

Mr. James R. Dillon 
Cavalier Apartments, No . 7-A 
South Boston, VA 24592 

Ms. Phyllis c. Katz, Director 
Commonwealth of Virginia 
Department of Employee 
Relations Counselors 

Mr. Edward W. Murray, Director 
Commonwealth of Virginia 
Department of Corrections 
P. 0. Box 26963 

700 E. Franklin Street 
Suite 910 
Richmond, VA 23219 

Richmond, VA 23261 Ms. Dorthula H. Powell-Woodson 
Director 

Commonwealth of Virginia 
Department of Personnel and 
Training 
101 N. 14th Street 
Richmond, VA 23219 

Re: Grievance of Jame s T. Dillon 
Hearing Da te: January 4, 1992 

Ladies and Gentlemen: 

You will find enclosed Form B - Commonwealth of Virginia 
Employee Grievance Procedure Panel Decision for the grievance 
panel hearing held on January 4, 1992 . The panel decision states 
as follows: 

"The Panel upholds the finding that Mr. Dillon did 
commit a Group I I violation . The Panel decision is to 
suspend Mr. Dillon for thirty (30) days. The Panel 
overturns the Agency's termination of Mr. Dillon . The 
30 days suspens ion shall begin immediately on the date 
that he could have returned to work but for this Group 
II offense. The reason for overruling the termination 
and ordering a 30 days was certain mitigating 
circumstances presented at the hearing." 

73 ~ PLAINTIF,.S 
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Page 2 
January 5, 1993 

Should you have any questions, please do not hesitate to 
contact me. 

WSD/ksn 
Enclosure 

Yours very truly, 

William s. Davidson 

cc: Mr. Jim Sisk, Agency Panel Member 
Mr. Mark Alderman, Employee Panel Member 
Mr. Don Madrey, Legal Assistant Senior, Attorney General's 

Office 
~ert P. Geary, Esq., Counsel for the Grievant 
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April 26, 1993 

Edward Murray, Director 

ROBERT P. GEARY 
ATTORNEY-AT-LAW 

21 CENTER / SUITE 202 

202!5 EAST NAIN STREET 

RICHMOND, VIRGINIA 23223 

!8041 e43·8003 

Virginia Department of Corrections 
6900 Atmore Drive 
Richmond, VA 23225 

Re: James Dillon 

Dear Mr. Murray: 

On April 20th I mailed you a letter along with a copy of the Zicca 
opinion from the Supreme Court holding that a terminated state 
employee who is reinstated must be returned to his position. 

For further support of my client's position I enclose to you a copy 
of a letter opinion date~ April 13, 1993 from Judge Mink restoring a 
public employee to his position from which he was terminated from. 

I would appreciate your agency acting on this immediately and 
putting Mr. Dillon back into his position. 

Very truly yours, 

~h 
RPG:ddc 

cc: H. Paul Broughton 
Phyllis Katz 
Don Maddrey 

Enclosure 
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k..J'\010"-0. VlllCIWIA 2 At.&l 
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TWENTY-SEVENTH JUDICIAL CIRCUIT 
OF VIR.CINIA 

(:(:p;.,~ 

UlJ 
· .} !~~/:' .,. 

C O MMONWEALTH OF VIROIN I A 

April 13, 1993 

- -~-

CIJIII.C U IT C OUJlT PO"- Till. C Ot.rNT tt J or 

l lA,..D. CAA.IO.OLL. l LOYD . C I Lt l. 

CkAY.SON. M O"""T'COMt• Y. P' ULJ\.Satl A ND ~Y THP. 

~IIO.CUJT COU._T 1010. Tttf C IT J[S OF 

GALAX A,..,O ~D,OII. O 

Ass1stant Attorney General 

Re: 

Gentlemen: 

Please be advised that . I have given due consi'deration to the 
evidence and the memorandums filed in the above referenced case. 

In consideration of all of which, the Court is of the opinion that 
it cannot distinguish the current set of facts from those recited 

. in · the Zicca v. City of Hampton· decision. The relief ·sought··by · 
Mr. when he filed his grievance was to "be ·reinstated as••• 

with back pay and all benefits". The Panel 
grant the reinstatement. The record further reflects th~t 
following receipt of the initial panel decision th~Cente:z; 
requested a recommendation for a transfer to a pos.1.t1-0n out of the · · · 

Department. When that ·vas.),Ot.}g:rarited ~t:he-:-~center _·.-. :·. 
reinstated the grievant as -~·bz:tt '{as~~in ·.the ~:·_. 
.Zicca case, this was a sham reinstatemerit.7j:_ile ... ims"'iy;;e,iiitely:told ~:· :··_: . . . .. -· .... · · -~(1. .. ......... ~ . . . .. ..... . . .; ~-·· 

that be was going to be transfm:ted to -~-~itb:m)a~ .he -~- <: :. 
no contact with personnel 'ana assa.Ca 'no~~aties ·with ·:_. ·.:·· 
regard to operations· ··at the.)i8Dter·:'!~;!~~---:i~~~~~~7f.?:.(~ ~:: ':\~f.·-~~1~.' ·. 

"· . ·. '. . : ,':::.~:'¥!:~~;\~~;~-~ ::: rt.'.'·\~rt::~·c · .~ -~:· ·}( .= .. : .. 

Accordingly, the Center is directed to· re1nstate _the gr1evant, 1n · 
accordance with the Panel decision, to his 'orlqinal position.· .·· .. _. 

·. :. ~·I· :: :/::;- -.:-.. ·.. . . ·-
. .... ;;:;,... · 
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April 13, 1993 

I request that .Mr. Osborne prepare 
accordance with the Court's ruling. 

an appropriate 

With best regards. 

DEM:nc 

Yours very truly, 

.., 

rt:·,~ ( ("· r ~ L . <t. } ~. (. < • · ' 

Duane E. Mink 

. ~ ,· . 

order in 

· :· ·· 

. .... ~. ~~;;;L.· ·~ ~ ···;, •;:< ~Co-~ . . .. 4~-: ..... :1<-, :~"!-6.1"·"·:~. ' ~ ' ' ' ' ~.-;,:;w,~;rl'?'i -: : -
• • • : • .... • .. . :.,.t~.. .. ~ -~~-~ ~~ •• ~ . ,. . • ~-·~;., . , r .: . . 
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COMMONWEALTH of VIRGINIA 
EDWARD W M URRAY 

DIRECTOR Depa rtmen t of Co rrertions 

Robert P. Geary 
Attorney-At-Law 
21 Center/Suite 202 
2025 East Main Street 
Richmond, Virginia 23223 

Dear Mr. Geary: 

May 7, 199 3 

P 0 AC" ' :'f•\lf,) 

RICHMO~O Vlq (j, • • ..\ .' J:'f 1 

16N t>I J '"-'l 

I am in receipt of your letter dated April 20, 1993, containing 
the Zicca opinion from the Supreme Court concerning a terminated 
city employee who was reinstated. I am further in receipt of your 
April 26, 1993 letter containing an opinion from Judge Menk. 

Although you are of the opinion that the Department must return 
Mr. Dillon to the position he formerly held within the Department, 
it i s the Department's position that the facts in Mr. Dillon's 
grievance are s ignificantly different from those in the Zicca 
opinion and that management has the right to manage the affairs of 
state government and; therefo re, the assignments of its employees. 

The panel in the James Dillon case did overturn his termination 
altho ugh agreeing tha t he was guilty of the Group II for which he 
had been char ged. While we must follow the panel •s decision on 
placing Mr. Dillon back to work, it is within the Department's 
discretion as to where this placement should be. We can also 
differentiate this panel •s decision from the Zicca case in that 
the panel did not spec i fy that Mr. Dillon should be returned to 
his former position. 

The Department has broad latitude in determining where an employee 
should be assigned and may transfer an employee at any time . 
While we have reinstated Mr. Dillon with pay from the date of the 
panel •s decision until the day he was offered employment at 
Dill wyn Correctional Center, we were only recently able to 
determine the proper placement for him. 

In our deliberat i ons, we considered that Mr. Dillon received three 
Group I I notices in his pos i tion as the manager of the Sign Shop 
at Halifa x within a 24 month period, none of which has been 
overturned. We would not be exe rcising sound management to return 
Mr. Dillon to that position, given his most recent work record 
there. 
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Robert P. Geary 
May?, 1993 
Page 2 

The position which we are placing Mr. Dillon in is needed in order 
to ensure that construction projects in the Department are 
completed in accordance with the contract in both timing and 
quality. It is the same grade level as his former position . 

In choosing this assignment for Mr. Dillon, we looked closely at 
his past experiences to determine that he, in fact, would be 
qualified to fulfill such duties. While we recognize that this 
position will require some travel time, Mr. Dillon's previous 
position is no longer available because it has been filled. 

We would hope that you would advise your client to report to 
Dillwyn Correctional Center as soon as possible in accordance with 
Mr. · Broughton's letter of April 19, 1993. The time from the day 
of the offer of employment until Mr. Dillon will report will be 
considered leave with or without pay depending upon Mr. Dillon's 
leave balances. Mr. Dillon will not be receiving further 
paychecks until he has reported to work. 

If you need further clarification concerning the Department's 
position on this matter, plea s e contact our Legal Counsel, Mr. Guy 
H. Horsley, Jr. 

cc: H. Paul Broughton 
Guy W. Horsley, Jr. 
James Dillon 

Sincerely, 

C1J. 
E. H. Murray 
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CLERK'S CERTIFICATE 

I, Robert W. Conner, Clerk, Circuit Court of Halifax 

County, do hereby certify that the foregoing is the true 

record in the case styled IN RE: GRIEVANCE OF JAMES DILLON 

ordered in the Circuit Court of Halifax County on the 23rd 

day of August, 1993. 

Given under my hand and seal this the 27th day of 

Januar y , 1994 . 

~- erk 

Circuit Court of Halifax County 
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