
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































Circuit Court Opinion (December 2, 1998) 

Samuel W. Hixon, III, Esq. 
Michael R. Shebelskie, Esq. 
Page 2 
December 2, 1998 

payments for "scheduled outage days" and nothing for 
majeure" days. 

The issue here is whether it receives such payments when i 
experiences 11 forced outage days. " Interpretation of sectio 
10.15{d) of the contract determines the answer to·that question. 
Based upon the decision of the Virginia supreme court in an appe 1 
of a prior decision of this court, the purpose of this trial was to 
hear evidence "concerning the parties' intent and understandi lg 
with respect to Forced Outage Days and capacity payments at t e 
time they executed the contract." Westmoreland-LG&E Partners 
Virginia Electric & Power Co., 254 Va. 1, 9, 486 S.E. 289, 2 
{1997). 

At trial, each side presented witnesses who were involved 'n 
negotiating the contract and who testified regarding their person 1 
recollections of discussions and their objectives in t e 
negotiations which led to this contract. Because of the lapse f 
time (the negotiations occurred in late 1988) , person 1 
motivations, the frailty of memories, and the inherent 
of attributing the intent of a few to the act of several, this 
court as fact finder considered and gives some, but little, weiglit 
to the testimony of the personal intentions of a particular 
or the witnesses collectively. Instead, the focus and greater 
weight is placed on more objective evidence such as the 
background of the contract, the circumstances surrounding tlh.e 
negotiations and the language used and its relation to the 
as a whole. Accordingly, this opinion will focus little, if ft 
all, on the testimony of any particular witness. J 

The analysis begins with the historical context of tte 
contract, the negotiations, and, finally, the executed document 

In early 1988 Power decided to expand its pow r 
production through the use of independent power producers in li u 
of building and operating its own plants. Requests for proposa s 
for contracts were sent out in the spring of 1988. WLP respond d 
with a proposal that culminated in this contract. 

The original party in the proposal was a partnership compris d 
of three entities. After the contract was executed, two of t e 
partners withdrew and the contract was amended and restated in 19 0 
and 1991. As the operative section was unchanged, the court 's 
focusing on that section in the light of the 1988/89 circumstance . 
While WLP did not exist in 1988, this discussion will treat it s 
the original contracting party. 
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WLP's proposal was based upon its use of "gob" coal, a low 
cost waste coal product. It proposed a very high dependable 
capacity payment (about twice that of other producers) and a very 
low production cost for the electricity produced. 

In its request for proposals, Virginia Power included a model 
contract which formed the basis of the contract in question. It 
contemplated that dependable capacity payments would be made for 
"scheduled outage days" and for up to 25 "forced outage days." 
Beyond these allowances, outages would cost the operator $2 . 2 
million a day in liquidated damages. 

In its proposal, WLP attempted to address several concerns. 
Because of the untried technology it planned to use to burn the gob 
coal, WLP was unsure that it would meet the 25 days per year 
allowable forced outage limit. It considered the $2.2 million per 
day liquidated damages excessive. WLP 1 therefore 1 wanted more 
forced outage days for the start-up period to "work the bugs out," 
it wanted a higher dependable capacity payment, and it wanted 
reduced liquidated damages for outages beyond the allowed number. 

Virginia Power's primary objective was to provide incentives 
for WLP to operate as much as possible because Virginia Power was 
paying it very high capacity payments and very low production 
payments. 

Neither side was satisfied with the contract until December 
20, 1988 1 when one of WLP' s negotiators proposed the so-called 
"sliding scale" which found its way into what is now§ 10.15(d) of 
the contract which states: 

(d) For each instance where Operator fails, 
after the second oral notification (such 
notification shall not be less than 
fifteen (15) minutes from the first 
notification) from North Carolina Power, 
to maintain the operating level specified 
by North Carolina Power pursuant to 
Section 7.6, to within five (5%) of the 
Dispatched level then for each percent or 
portion of a percent deviation from the 
above allowed five (5%) percent, then at 
North Carolina Power's option, the 
payment for that Day's Dependable 
Capacity shall be reduced two (2%) . If 
such deviation reduces that day's payment 
for Dependable Capacity to zero (0) then 
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that Day shall be a Forced Outage Day. 
Example: If the Facility is Dispatched 
at lOOMW but is only able to deliver 87MW 
then the payment for Dependable Capacity 

·for that Day would be reduced by 16%. 
(Underline added) . 

The negotiations also resulted in reduction of liquidated 
damages from $2.2 million per day to $500,000 per day, the abilitt 
of WLP to carry over some forced outage days and its higher 
capacity payments. WLP also got up to 30 forced outage days withou~ 
incurring liquidated damages. 

The dispute arises over the interpretation of the underline 
sentence in§ lO.lS(d). Virginia Power construes the language t 
mean that if WLP delivers power at less than 46% of what i 
ordered, its dependable capacity payment for that day is zero an 
WLP uses one of its forced outage days. It has withheld som 
$14,800,000 for 72 days since May 1994 on which WLP operated a 
less than 46%. 

WLP argues that when the power delivered is less than 46% i 
suffers a forced outage day which carries no financial consequencr 
until it has experienced more than 30 forced outage days in a year!: 
It has never experienced that many forced outage days in a year ana 
therefore demands judgment for the full amount withheld, plub 
interest. l 

One of the chief objectives of Virginia Power in t 
negotiations was to keep the plant 11 on line" as long and as ofte 
as possible considering the low power cost and the high dependable 
capacity payment. Virginia Power's interpretation of § 10.15( ) 
certainly accomplishes that objective. By contrast, however, WLP' s 
major objectives of high c;:apacity payments and less puniti e 
liquidated damages would have been achieved only at a mo t 
significant cost; i.e., the loss of dependable capacity payments qn 
all forced outage days. This consequence was never specificallly 
negotiated or even discussed by the negotiators. 

In modifying the model agreement, as resulted in§ 10.1S(d), 
the parties evidenced an intention to avoid the liquidated damag s 
situation when WLP was able to partially deliver power. 

Facially, one purpose of § lO.lS(d) was to provide aneth r 
means of defining a forced outage day; i.e., where there is less 
than a complete interruption but production is less than 46% dt 
that dispatched. 
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If each forced outage day resulted in no dependable capacity 
payment as Virginia Power contends, there is little reason for 
§ 10.15(g) which allows the operator not less than 30 forced outage 
days per year (and a more complex formula for allowances during the 
first years of operation) and which provides 11 Payments for 
Dependable Capacity will be reduced five hundred thousand 
($500,000) dollars as liquidated damages for each forced outage day 
that occurred or was designated by Operator during that period in 
excess of the above allowances ... 

Virginia Power's interpretation would result in a cost of 
$700, 000 per each forced outage day over 30; i.e., $200, 000 
Dependable Capacity payment, plus $500,000 in liquidated damages. 
These consequences were never discussed between the parties, nor 
were they in addition to the $6, 000, 000, loss in dependable 
capacity payments for the first 30 forced outage days included in 
the model agreement. 

The language of § 10.15{d) which poses the problem here means 
simply that WLP produces as long as it can until its production is 
less than 46%. Virginia Power pays a reduced Dependable Capacity 
Payment in accord with the 2% reduction for each 1% reduction in 
electricity produced. When production is below 46%, a forced 
outage day is automatically produced which counts toward the thirty 
per year allowed in § 10.15 {g). WLP receives the dependable 
c..:~pacity payment for that forced outage day. 

Virginia Power's construction places WLP in a double penalty 
situation. It gets no payment and it is charged with a forced 
outage day. Nothing in the evidence supports an intention from 
either party to reach that result. 

Judgment will be rendered for WLP FOR $14, 800, 000, plus 
interest. 

sac 
Enc. 

A copy of an order implementing this letter is enclosed. 

Sincerely, 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John Marshall Court Building 

WESTMORELAND-LG&E PARTNERS, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 
Case No. LX-2859-1 

v. 

VIRGINIA ELECTRIC AND POWER COMPANY, 

Defendant. 

ORDER 

On October 26 and 27, 1998, came the parties, in person and by counsel, and presented 

evidence and arguments at the conclusion of which the Coun took the matter under advisement 

Upon consideration of the evidence, the argument of counsel and post trial brief filed by the 

respective parties, 

It is hereby ORDERED that judgment is entered in favor of the plaintiff, Westmoreland-

LG&E Partners against the defendant Virginia Electric and Power Company in the amount of 

$19,342,762.04 (which amount is inclusive of interest due through November 1, 1998) plus 

ittterest thereon at the per diem rate of$4, 158.31 from November 1, 1998 until paid. Plaintiff 

shall also have its cost. 

Copies of this order were this day mailed to counsel of record. 

And nothing funher remaining to be done herein, it is ORDERED that this cause be 

stricken from the docket and placed among the ended causes of this Court. 
~- r· . .. • 

ENTER: I ;j d<. I 
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VIRGINIA: 

IN THE CIRCillT COURT OF THE CITY OF RICHlvlOND 
John Marshall Court Building 

WESTMORELAND-LG&E PARTNERS, 

Plaintiff, 

v. 

VIRGINIA ELECTRIC AND POWER COMPANY, 

Defendant. 

FINAL ORDER 

) 
) 
) 
) 
) 
) 
) 
' . I 

) 

Case No. LX-2859-1 

This day came the parties, by counsel, upon Virginia Electric and Power Company's 

Motion to Vacate and substitute the Court's December 2, 1998 Order. Upon consideration of 

Virginia Power's motion, it is hereby ORDERED that: 

1. The Court's December 2, 1998 Order is vacated. 

2. For the reasons stated in the Court's December 2, 1998 letter opinion, judgment is 

entered in favor of the plaintiffWestmoreland-LG&E Partners against the defendant Virginia 

Electric and Power Company on Count I of the Amended Motion for Judgment in the amount of 

$19,336,214.00 (which amount is inclusive of interest due through October 31, 1998) plus 

interest on the principal amount at the rate provided in the parties' contract from November 1, 

1998 until paid. Plaintiff shall also have its cost. 

3. Having entered judgment in favor of the plaintiff on Count I, it is not necessary to 

address the plaintiff's alternative claim raised in Count ill. 

This Order is entered nunc pro tunc to December 2, 1998. 
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Final Order (December 22, 1998) 

Copies of this order were this day mailed to counsel of record. 

And nothing further remaining to be done herein, it is ORDERED that this cause be 

stricken from the docket and placed among the ended causes of this Court. 

Defendant's objections to the judgment on Count I are noted. 

ENTER: I I 
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Final Order (December 22, 1998) 

I ask for this: 

IIVWUY! w, I~/)) 
Samuel W. Hixon, m ~ 
Stephen E. Baril 
Lynn K. Brugh, IV 
WlLLIAMS, MULLEN, CHRISTIAN & DOBBINS, P.C. 
Post Office Box 1320 
Richmond, Virginia 23218-1320 
(804) 643-1991 

Counsel for Plaintiff 

Seen and objected to: 

~dASLWQ~ 
Michael R. Shebelskie, Esquire 
HUNTON & WILLIAMS 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219-407 4 
(804) 788-8716 

Counsel for Defendant 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John i\'larshall Courts Building 

WESTMORELAND-LG&E PARTNERS, 

Plaintiff, 

v. 

VIRGINIA ELECTRIC AND POWER COMPANY, 

Defendant. 

) 
) 
) 
) 
) Law No. LX-2859-1 
) 
) 
) 
) 

VIRGINIA ELECTRIC AND POWER COMPANY'S 
NOTICE OF APPEAL 

Pursuant to Rule 5:9, Rules of Supreme Court of Virginia, Virginia Electric and Power 

Company (Virginia Power), by counsel, hereby gives notice of appeal to the Supreme Court of 

Virginia from the December 22, 1998 final judgment of the Circuit Court of the City of 

Richmond entered nunc pro tunc to December 2, 1998. Virginia Po\ver further gives notice an 

certifies pursuant to Rule 5:9(b) that a transcript of testimony and other incidents of the case \ ill 

be filed and that the transcript has been ordered from the court reporter who reported the case. 

Cassandra C. Collins 
tvlichael R. Shebelskie 
Andrew R. Park 
HUNTON & WILLIAMS 
Riverfront Plaza, East Tower 
95 l East ByTd Street 
Richmond, Virginia 23219-4074 
(804) 788-8200 

VIRGINIA ELECTRIC AND POWER COMPAN 

By m~~wi R. ~L~ 

**** 463 

Counsel 

RECEIVED & FILED 
CIRCUIT COURT 

DEC 2 9 1998 

BEVILL M. DEAN, CLERK 
BY-·····-··-·-··-·················· D.C. 



APPEAL BOND 

Bond No. 765 103110099 

KNOW ALL MEN BY THESE PRESENTS, That we, Virginia Electric 

and Power Company, Principal, and Travelers Casualty ·and Surety Company of America, 

Surety, are held and firmly bound unto Westmoreland-LG&E Partners, in the penal sum 

of $20,985,672.00 (Twenty Million Nine Hundred Eighty-Five Thousand Six Hundred 

Seventy-Two and 00/100 dollars) to the payment of which we bind ourselves, our heirs, 

successors, personal representatives and assigns, jointly and severally, firmly by these 

presents. 

The condition of this obligation is such that: 

Whereas judgment \Vas rendered by the Circuit Court of Richmond on the 2nd day 

of December, 1998, in the case of Westmoreland-LG&E Partners v. Virginia Electric and 

Power Companv; 

And \Vhereas it is the intention of Virginia Electric and Power Company to appeal 

said judgment to the Supreme Court of Virginia, and suspension of execution of the 

judgment is sought; 
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Virginia Power's Appeal Bond 
(December 29, 1998) 

No\v, therefore, if Virginia Electric and Po\ver Company shall perform and satisfy 

said judgment or the part thereof proceedings on which are stayed, in case such judgment 

or such part be affirmed in whole or in part, or the appeal be dismissed, refused or not 

timely prosecuted, and shall pay all damages, costs, and fees which may be a\varded 

:~ainst it in the Supreme Court and all actual damages incurred in consequence of the 

suspension, then this obligation shall be void, othenvise to remain in full force and virtue. 

In witness whereof, the said Virginia Electric and Power Company, Principal, and 

Travelers Casualty and Surety Company of America, Surety, have hereunto set their 

hands and seals, this 16'h day of December, 1998. 

Commonwealth of Virginia 

City/Cotinty of C2;e.L, Q ---.CJ 

Virginia Electric and Power Company 

E. Paul Hilton, Vice President, Regulation 

Travelers Casualty and Surety Company of America 

Uu?h .. ~AL~ 
Mark W. Edwards, II, Attorney-~(."·.. . ' 

The foregoing instrument was acknowledged before me this 16th day of 

December, 1998, by L ( -~ u R ,..:JL Pf;e..c._ of Virginia Electric and 

Power Company. 

Notary Public 

My commission expires: f)--a .3 I, Ol.Oli I. 

465 



State of Alabama 

Virginia Power's Appeal Bond 
(December 19, 1998) 

City of Birmingham/County of Jefferson 

The foregoing instrument was ackno\vledged before me this 16th day of 

December, 1998, by ~lark \V. Edwards, II, Attorney-In-Fact of Travelers Casualty and 

=-~urety Company of America. 

~~tary Public, Kay F. Dalton 

My commission expires July 8, 2002 -
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Virginia Power's Appeal Bond 
(December 29, 1998) 
TR.-\ V"ELERS CASUALTY .~""tl> SURETY CO~!P.-\.. 'ri' 0 F A...~RIC.-\ 

Hartford. CoaJJccticut 1 06183-9Qoz 

POWER OF ATIORNEY AND CERTIFICATE OF AUTHORITY OF ATTORNEY{S}-IN-FACT i 

KNOW AU. MEN BY THESE PRESEN"o"S, THAT TRAVELERS CASUALTY AND SURETY COMP"ANY OF lERICA. a 
corporation duly o~anized under ~he laws of the State of Connet::icut. and having rts principal office in the City bf Hartford. 
County of Hartford. State of Connedic:A. hath made. constituted and appoirrted, and does by these pre~nts make. 
constitute and appoint Lee McGriff, Ill. I'J.acy Jo Lyons, Mark W. Edwards. II, Anita W. Rosenua, R. E. I Daniels or 
Christopher P. Howell • • I 

of, Binningham • .AL, its true and lawful Attomey(s)-in-Fad, with full power and authority hereby conferred to sidn. execute 
and acknowt~ge. at any place within the United States, or. if the following line be filled in, within the area there designated 

. the following instrument(s): ' 
by his/her sole signature and aa. any and all bonds, recognizances, contrads of indemnity, and other writings obligatory in 
the nature of a bond. recognizance, or conditi'?_n_al undertaking and any and all consents incident thereto 

and to bind TRAVELERS CASUALTY AND SURElY COMPANY OF AMERICA, thereby as fully and to !the same 
~xtent as if the same were signed by the duly authorized officers of TRAVELERS CASUALTY AN SURETY 
=:OMPANY OF AMERICA, and aU the acts of said Attomey(s)_.n~act, pursuant to the authority herein iven, are 
hereby ratified and confinned. 

This appointment is made under and by authority of the following Standing Resolutions of said Company. wtlic."l 
are now in full force and effea: 

vOTED: That each of the following officers: Chairman. Vice Chairman. President. Any Executive Vice Pres dent. Any 
3roup Executive, Any Senior Vice President, Any Vice President. Any Assistant Vice President, Any Se tary, Any 
Assistant Secretary. may from time to time appoint Resident Vice Presidents, Resident Assistant Secretaries. A omeys-in
=ad. and Agents to ad for and on behalf of the C~mpany and may give any such appointee such authority as his certificate 
Jf authority may prescribe to sign with the ~mpany's name and seal with the Company's seal bonds; recognizances. 
:ontrads of indemnity, and other writings obligatory in the nature of a bond, recognizance. or conditional undert~king, and 
~my of said officers or the Board of Directors may at any time remove any such appointee and revoke the P,ower and 
iuthority given him or her. ; 

/OTED: That any bond. recognizance, centrad of indemnity, or writing obligatory in the nature of a bond. recog~izance, or 
::onditional undenaking shall be valid and binding upon the Company when (a) signed by the Chairman. the Vice Chairman, 
he President, an Executive Vice President, a Group Executive, a Senior Vice President. a Vice President, an J ant Vice 
=-resident or by a Resident Vice President. pursuant to the power prescribed in the certificate of authority of su Resident 
lice President. and duty attested and seafed with the Company's seal by a Secretary or Assistant Secretary or by Resident 
\ssistant Seaetary, putsuant to the power prescribed in the certificate of authority of such Resident Assistant Se ry; or 
b) duly executed (under seal, if required) by one or more Attomeys-irrFad pursuant to the power prescribed in is or 1heir 
:.ertfficate or cert~cates of authority. 

ihis Power of Attorney and Certificate o1 Autttority i!S signed and sealed by facsimile under and by autho · of the 
oUowing Standing Reso(ution voted by the Board of Director.; of TRAVELERS CASUALTY AND SURETY 
:OMPANY OF AMERICA, which Reso(ution is now in full force and effect: 

/OTED: That the signature of each of the following officers: Chairman, Vice Chairman. Presiderrt, Any Exe ive Vice 
lresident, Any Group Executive, Any Senior Vice President. Any ·Vice President. Any Assistant Vice Pres~ent. Any 
>ecretary. Any Assistant Secretary, and the seal of the Company may be afftxed by facsimile to any power of att ey or to 
my certificate relating thereto appointing Resident Vice Presidents. Resident Assistant Secretaries or Attomeys-i -Fact for 
1urposes only of executing and attesting bonds and undertakings and other writings obligatory in the nature thereo , and any 
.uch power of attorney or certificate bearing such facsimile signature or facsimile seal shall be valid and binding upon the 
:ompany and any such power so executed and certified by such facsimile signature and fac:sjmiie seal shall be vaHd and 
1inding upon the Company in the future with respect to any bond or undertaking to which it is attached. 

(o-f) 
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IN WITNESS WHEREOF, TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA has caused this instrument 
to be signed by its Vice President, and its corporate seal to be hereto affixed this 1st day of July, 1997. 

.. . .. 
: .:··- f :-

STATE OF CONNECllCLIT 

COUNTY OF HARTFORD 

)SS. HarUord 

TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA 

By~~ • 

George W. Thompson 
Vice President 

• •• I 

On this 1st day of July, 1997, before me personally came GEORGE W. THOMPSON to me known, who, being by me duty 
sworn,. did depose and say: that he/she is Vice President of TRAVELERS CASUALlY AND SURETY COMPANY OF 
AMERICA. the corporation desaibed in and which exearted the above instrument: that he/she knows the seal of said 
corporation: that the seal affixed to the said instrument is such corporate seal; and that he/she executed the said instrument 
on behatf of the corporation by authority of his/her office under the Standing Resolutions thereof. 

CERTIFICATE 

My commission expires June 30,2001 Notary Public 
Marie C. Tetreault 

I, the undersigned, Assistant Secretary of TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA. a stock. 
corporation of the State of Connedicut. DO HEREBY CERTIFY that the foregoing and attached Power of Attorney and 
Certificate of Authority remains in full force and has not been revoked; and furthermore, that the Standing Resolutions of the 
Board of Oiredors, as set forth in the Certificate of Authority, are now in force. 

Signed and Sealed at the Home Office of the Company, in the City of Hartford, State of Connedicut. Dated this 16th 
day of December . 19. ·gs. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHi\'IOND 
John i\'larshall Courts Building 

\VESTMORELAND-LG&E PARTNERS, ) 
) 
) 
) 

Plaintiff, 

v. ) Law No. LX-2859-1 
) 

VIRGINIA ELECTRIC AND PO\VER COMPAl'\fY, ) 
) 

Defendant. ) 

VIRGINIA ELECTRIC AND PO\VER COMPANY'S 
RESPONSE TO \VESTMORELAND-LG&E PARTNERS' 
PROFFER REGARDING THIRD-PARTY CONTRACTS 

Virginia Power disputes that the third-party contracts identified in \VLP's proffer re 

relevant to this action. Those contracts speak for themselves, so Virginia Po\ver will not re ite 

the numerous differences between each of those contracts and the contract between VirgiJlia 
I 

Power and \VLP or \VLP's mischaracterization of those contracts. 

Nonetheless, a chart summarizing some of the differences with the 1986 solicitat on 

contracts is attached hereto as Exhibit A (Defendant's Demonstrative Ex. 59). A chart compar ng 

the prices in \VLP's contract with the prices in the contracts from the 1986 and 1988 solicitati ns 

is attached hereto as Exhibit B (Defendant's Demonstrative Ex. 60). 

Also, \VLP's proffer does not contain a full list of the contracts Virginia Power execu ed 

prior to 1989. That list, which is attached hereto as Exhibit C (Defendant's Den1onstra ·ve 

Ex. 58), shows that Virginia Pow·er did not ha\'e an established practice or intent of pay ng 

independent power producers for Forced Outage Days. 

**** 
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WLP vs. 1986 SoLICIATION CoNTRACTs 

.. < 
Doswell 1&2 Yes $11.1975 2.43¢ ± 5°/o 35 4.0o/o No ~= Ciooi Ql e e 

~-= 
fll u .. ~ 

~= Hopewell Cogen Yes $11.1975 2.43¢ ±5o/a 35 4.0a/a No = ~ ~ 

~--fi)QC 

t'-e1l~ 
E-tf....c ~ cu ... .... 
fi.II:IO\ 

RPE Yes $11.1975 2.43¢ 4.0o/o ceN ± 5o/a 35 No e U r. 
~£~ I 
~ ~ m I ' 
fll ~ u 

"" I Ql 

North Branch $17.1075 1.43¢ ,. "= e Yes ±5o/a 35 4.0o/a No Ql t. 

~ ·-e..C: 
Q..E-
~ =.!) 

·- 1:1 =·-·- "C Ogden Martin Yes $17.1075 1.43¢ ±5o/a 35 4.0o/o No tm• ·- ~ >=.!) 

~ 

Energy Eng. Yes $17.1075 1.43¢ + 5o/o 35 4.0o/a No 

WLP No $38.166 0.206¢ +55% 30-45 0.8% Yes 
($500,000) 

SoliciucionConc. 



E Virginia Power's Response To WLP's Proffer Regarding r; 
< Third-Party Contracts (attachment B) (December 29, 1998) 
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Virginia Power's Response To WLP's Proffer 
Regarding Third-Party Contracts (attachment C) 

(December 29, 1998) 

OTHER VIRGINIA PoWER CoNTRACTS 
Pre-1989 

Name FOD § 10.l5(d} Yar 
. . ... 

0 • -~··""'-· - -· • 

1. Bumshin:Dam .. ::.~·:.:~-.~:<~··:. :_·_.·_. No No 1981 
2. Harris Bridge No No 1982 
3.. Stone Coiiaina".:: ··:-··--.~ ·::~:::.:_:~~~:~:: .:;~~··· .:.. ·· .. : ··:·.: ·~:;..;~~)~~--- .. · No 1982 
4. W"cstv2co No No J 981 
5. Advana: Milli.=·~~-.:.~. ~~~: ;_::~::~.__::. ~~ :~~~ -::~:~·:~~ ::_:; .. N~. :.·~.::. ___ ~ ··.:· .: No . J 983 
G. Ch~pm~n Dam No No 1983 
7. Cainca Mill- ~-:-:;::·-:-.·-.~~-- .. --::-~:·.:-.:·~~-:.-·:-:-:·:·~~~-.. ~:-~-~·.:~:~:No-:· 'No 1983 
8. Merck No No 1983 
9. ChCApcake:::, :~~~~:_~-~~:-:-: ~~··. :;::: z~:~ ·. ·~~·~:~ ::-~-:;:2 .:~~~~~~:~~:-~ . ...-:~--~·~·.No ~ .. • .. J 984 
1 0. Emporia Hydro No No 1984 
11. . Norfolk Na~ Shipymi?':~:. ~-~- ···:.:· . .;;.;.:,.~_-; ~-~_:;:-:0~7-:·:_-::::::N~:.:;_~;~.;_.~·-!-:-~!' ",:-:~::~~-~. l9fl:4 ...... 
12. Park 500 No No 1984 
·13. ~JVW,iiie(~':'!:!~;;;~"-:: - .. ;;;. ~!:·~~.1:~~~~~~--- .;.~~C? .. ;~=·:·\_:·- ~:·)9&f.~-.: 
14. AJe:andri:~ MSW No No 1985 
1.5~~ .. c:Ogcntrix.:F~l~-::·-i-_,:--~~-~:::·:.::.r~.~~~/..:.;:..;.;=..:;:'No-.;7 .-~:.-::-:=:-:·~o~~-~:'.·~--~~985·~~ :-.-·~·.:~ •..... 
I G. Columbia Mills No No 1985 
17.-~0Jd)vfal!..::.:.:=,:::.::-".-:.~ .. ~~:i- it.--.. : -;;,--: ... i:...;=-=~..=~o=..$-::'~~-:~ -~~-c,~::;;;.:::~ ~:~-:=~~~5.:_::: .. :·:-
18. Cargill No No 1986 
19. :Cogcsi~~~Eca#~~~i!d.iiJ~~).;=--.~~.:;~;;-:·~~_;~~~~q986.~~:.;.::..:::-~·.::·:_ 
20. Cogentrix - Portsmouth No No 1986 
21:· .. Grov'C.¥i]fC-:- ·::·.~;.·~· -t~-;;.:· -~~=:. --=-~-~ ~~~.:~~~...N-o:::-4.-:-:::~:29.86 ~= ~~-~:;. ti~~~-= · 
22. Rapicbn Mill No No 1986 
23.· .·. Scon_Y?Oc;d· .. ·:::--;:::~;::.;. :~_.·;.==:.::.-~::s;~-~ .. ':f:~-~~%No:;-~:'k~~:No-~o;;?~~:..:~:i9~6-:'"::-~;~--
24. Waycot No No 1986 

• · 25: ... Whitd~·Mill-~-~·.-.:: ·--:-:-.·:::.;:.,;-..=::-~.~·;=-.:~_.--~.::..·_:::.~-..:;-.~No":".::.::;.: .. :::.~::;.~~.i.No~.~::.:.~-~~!i986:r·-:-.;.--=.:~·.-:-:-"'":'·~-:-;-.;-:· .. -.. :.-
2G.. Union U.mp --- N~ .No i986 -.· 
27. B:znn.istd :.~·:- -=:~~~:.~:~.:,.;~ -=~-:;:--...:::'"'·.·~~-·· · ~ .:;::-.-.-.~: ·· .:---::.·-~No ;::-~ ·. ~;.-·-::-::· . ··:N~i:-==~-=z-:1,.-:~~ _ 
28. B:~nersc4 Dm1 No No 1987 
29. BcU:uny:S Mill-."::· .. :-_:.-:..:.,.::.:~:.-:::::: .......... ":--.::-i:~~~~~~~:mo:::..l .... ~,..-±·.-:-::!198~~~~~--
30. Bio-G:l.S Rc~~ry~"';;~. lnc. Mt. T.ore (LVI) No No 1987 -

· _::t.· ·-~...· ----..."--.:: • ..-~::::'::""-~ . .m:.m--. ~.., .•.• - = .. m_,. - .. _ . - . 
31 . .: .. G4111n,y•t~.:-~:.:.:;;-. .;-..::."'-.~ •. .:..._.C:=e~~•~~~..zi!'C~·~~o~·~e@_?~,;..~.-. ·.::::.:..=_: 
32. Goose Creek No No 1987 

.... 33. ~~:H~.I~-·.::::~:-T~-;;~:-.::;::~~-#::-.:.:.:-::..~N;;;~~~~o;:::-~?.:*-11;·-=u~~.-=:; ... ~-. -~-e-~-
34. Ukc:view No No 1987 
·3s:· . w~1~ Milk~ .... i~;;~~:::-..:o;;"!~~~~~~!»~~- · · · -~~~:- - -~' JJ.~:;~~.""'!'-~~-.""'!:.~~:""'--~-:-:~-::~==---...~~'="------: 
3G. Doswdl 1 Yes No 1987 
37. D~ 2:.:..::..:;~~;;=-=.:::::.: :---.~·~-;.= ·.~·J::-~ --~·:....:- . -:::Ycs-;::if~~~"'No-..=.:.-:.=.-~<Jfrl.:..:~~ !:'~:::~-:: .. ~.:.-. 
38. Hopcwdl ~:c:cion -==- . __,_ - Y~ No-= --=--l9B7 ~-
39 ... · SJE ~cr:ni~~c:(RP~)~~~-~_?--w.~.:..:. -:r ... ~c;:s:=..:: --~.No~-;~ .. ;;.-·r.-:-6-~~ID~~~~. 
4 0. North Br.mch Yes No 1987 

·· 41: -::~ci:i·Miniii -~=:--.:=-~ ... ; -:.-: .:::-:...:. .. ·~---=-~~::·:..~~~:Yes ~:.::.· .. ,.:-~--~-=~"'N~~~~987~~=-
- 42 ....... Enc.rgy~gi~;~ring -Yes No .. -j 987 -

43. · .: B~d~ .. ~~~~-:' ·: ·;.;~- : .. ~: -:;:::;:~---;:::::-=- ~~w~~~~§?::~~:-:&-::No -....:.~~-=-·. :-_.:J9ss~ .;-:-~~IrE 
44. G lr2 No No 1988 
45.-:. Edinburg~.:~~~~"":!;-:-:~ ~:.:~~--z- · -c-~--:::~~Nor====~~~;a==s::"'!-=.::-: .. ~.=:=:z,;.~=-~~~-
46. F.alling Springs No No 1988 
47 •. _. Fric:S_:_:{~~'"f~-.:-=::::.::~::~ ... ~~.:. --:-~.:·::.~..;;~:·-:-:-:-:-:-~£Z£:_~~~~~-"!N_9~~ill~!~..:::::::_.~-.::;'k~ 
48. Schoolfield o~ No No 1988 

:·· 4sf:; .-Ul~cmi~cili~'J ::.::~/:::...---~-:~ .. ~;,~··· .-~···:::..z_j_ . ..::.,.~~~o~.E"";y;;;~c'N~~~9-88~~---:.~ 
.. so. , ·Uit~.t~~~ f,;cilicy -2-- .,-.u --='- _...,.., No No i988--. .. ~------" 
... 5~::-::U1~~l!!Y,~-~7f::;-"''!?-:;;:~-=:~·~-:%.--~~~~::..No?:\~~98S ~:...;--~---=~:;:;-;_::·, 

52. Ulr~systems F:cility 4 No No 1988 
. 53:-· w~d?~ · ... ·.·..:;;:~ :~ ·...:.....·'t~ ._:.- }=:-r.-~·-=~·;:~:·::·--.~~; .-. ..:_:=:4No ~=-=:"'f:'.:~~~o ~=:~. -:~=-·-~~f9as=-:-:,.~-. ....... ,....,..·:-~ ... -.. -~. 
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·VIRGINL"': 

IN THE CIRCUIT COURT OF THE CITY OF RICHiVIOND 
John Marshall Courts Building 

WESTMORELAND-LG&E PARTNERS, ) 
) 
) 
) 

Plaintiff, 

v. ) Law No. LX-2859-1 
) 

VIRGINIA ELECTRIC AND PO\VER COMPANY, ) 
) 

Defendant. ) 

VIRGINIA ELECTRIC AND POWER COMPANY'S 
RESPONSE TO \VESTMORELAND-LG&E PARTNERS' 

PROFFER REGARDING VIRGINIA POWER'S 
ALLEGED ADMISSIONS 

Virginia Electric and Power Company (Virginia Power) disputes the admissibility of the 

documents identified in Westmoreland-LG&E Partners' (WLP) proffer as well as the infereres 

WLP draws from those documents. Virginia Power also disputes WLP's assertion of testimry 

identified in the proffer. Virginia Power further notes the following in respect to the specific 

assertions WLP makes in its proffer: 

Documents 

A. Virginia Power disputes that WLP's proposed exhibits 51, 57, 58, 69, 72 an 74 

show that Virginia Power expected \VLP to utilize all of its Forced Outage Days. Indeed, the 

capacity factor contained in proposed exhibit 57 came fron1 WLP and was not a projection by 

Virginia Power. As for the other documents, those documents themselves warn that the s!l ted 

capacity factors reflect the assumptions used in the model and cannot be relied on as reli ble. 

Virginia Power would have introduced testimony that established, among other things, that the 
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Virginia Power's Response To WLP's Proffer 
Regarding Virginia Power's Alleged Admissions 

(December 29, 1998) 

assumptions underlying those calculations used data that did not reflect \VLP's facility. In any 

event, these documents do not concern Dependable Capacity payn1ents and in no \vay purport to 

state that \VLP would receive Dependable Capacity pa)'ments for Forced Outage Days. 

B. Virginia Power disputes that WLP's proposed exhibits 71, 81, 83 and 84 show that 

Virginia Power projected \VLP \vould receive full Dependable Capacity payments at an 82% 

capacity factor or that they othenvise indicate that WLP \Vas to be paid for Forced Outage Days. 

Virginia Po\ver \Vould have introduced testin1ony that established, among other things, that the 

payment projections contained in those documents were not computed in relation to a capacity 

factor and, if anything, assume full operation by \VLP. Virginia Power also would have 

introduced testimony from SCC \VitnesseS that the SCC does not view the documentS as 

projections that WLP is to be paid for Forced Outage Days. Virginia Power further disputes that 

all Of these documentS were filed \Vith the SCC. 

C. Virginia Power disputes that \VLP:s proposed exhibit 62 is an admission by 

Virginia Pow·er that \VLP would receive Dependable Capacity payments for Forced Outage Days. 

In addition to the fact that the employee who \\TOte the letter could not bind Virginia Pov.rer, that 

employee testified that the subject statement does not concern Dependable Capacity payments. 

Rather, it concerns the mismatch between WLP's variable energy costs and the expected energy 

payments. See Carney Depo. at 51-52 (attached). 
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Virginia Power's Response To WLP's Proffer 
Regarding Virginia Power's Alleged Admissions 

(December 29, 1998) 

Testimony 

A. Robert Carney testified at trial, via his deposition, that he in fact did not belr·e 

that WLP \vas entitled to Dependable Capacity payments for Forced Outage Days. : 

B. Virginia Po\ver disputes that Gary Ed,vards and Charles Brown had the 

conversation alleged in WLP's proffer. Gary Edwards would have testified no such conversation 
I 

occurred. I 

I 

c. Virginia Power disputes that Gary Edwards and Robert Kirby had the conversalion 

alleged in WLP's proffer. Gary Edwards would have testified no such conversation occurred. 

D. Virginia Power disputes that Gary Ed\vards and John Mable made the statement to 

Richard Stone, a Stone & Webster negotiator, alleged in WLP's proffer. Gary Edw·ards and J hn 

Mable would have testified that they did not make the statement asserted by WLP. 

VIRGINIA ELECTRIC AND PO\\'ER COMPANY 

By rn~r!rd. 0. Sl~L 

Cassandra C. Collins 
tvfichael R. Shebelskie 
Andre\v R. Park 
HUNTON & WILLIAl\1S 
Riverfront Plaza, East To\ver 
951 East Byrd Street 
Richmond, Virginia 23219-4074 
(804) 788-8200 

George W. rviarget, III 
VIRGINIA ELECTRIC AND POWER COMPANY 
One James River Plaza 
Richmond, Virginia 23219 
(804) 771-3449 

Counsel for Virginia Electric and Power Company 

Counsel 
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Virginia Power's Response To WLP's P~of!er 
Regarding Virginia Power's Alleged Admtsstons 

(Attachment A) (December 29, 1998) 

COMMONWEALTH OF VIRGINIA 
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

John Marshall Courts Building 
Case No. 

WESTMORELAND-ROANOKE VALLEY, L.P., and 
LG&E ROANOKE VALLEY, L.P., doing business 
in Virginia as Westmoreland-LG&E, Partners 

v. 

VIRGINIA ELECTRIC AND POWER COMPANY 

DEPOSITION OF ROBERT W. CARNEY 

November 21, 1995 

Richmond, Virginia 

ORIGINAL 

Halasz Reporting 
PO Box 1644 

Richmond, VA 23218-1644 
(804) 741-5215 
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Virginia Power's Response To WLP's Proffer 
Mr . C arne y _ 0 ire c t Regarding Virginia Power's Alleged Admissions P a e 5 1 

(Attachment A) (December 29, 1998) 

1 independent recollection of having discussed this 

2 issue with representatives of Beckley? 

3 A I'm sure it was discussed because we 

4 flagged it but I don't know when or what was said. 

5 Q Underlying your concern as expressed i 

6 Exhibit Number 6 was your interpretation of the 

7 agreement that.if allowed forced outage days were 

8 taken by the operator that they would enjoy the 

9 economic incentive of continuing to receive capaci y 

10 payments? 

11 MR. GROMEL: Objection, leading. 

12 A That may have been part of it but, I 

13 mean, I'm a generalist. I was concerned about the r 

14 variable revenues being so much lower than the 

15 variable expenses once they moved the plant. "This 

16 particular project as originally envisioned was a 

17 good deal for Virginia Power's customers because i· 

18 gave us base load plant with a very, very low fuel 

19 cost and even in today's market where competition 

20 exists, that energy·could be sold at a hell of a 

21 markup. You know, you could -- if you can buy it ·or 

22 half a cent, you can sell it for two cents, that's a 

23 nice markup so when they moved it, you know, we 

24 didn't change the energy pricing because we didn't 

25 want to ruin the customer's deal but I was concern d 

Mary Ann Payonk, RMR-CRR. 
Halasz Reporting 

(804) 741-5215 
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Virginia Power's Response To WLP's Proffer 
Regarding Virginia Power's Alleged Admissions 

5 2 Mr · Carney - Direct (Attachment A) (December29, 1998) Page 

1 that all of a sudden they are not recovering their 

2 costs so what looks like a good deal on paper might 

3 go belly-up or bankrupt, you know, in the short term 

4 and we would be left with nothing, no benefit from 

5 that contract. 

6 Q Exhibit Number 6, the sentence that you 

7 read assumes, does it not, that capacity payments are 

8 going to continue if the operator incurs an allowed 

9 forced outage day? 

10 MR. GROMEL: Objection, leading. 

11 A I don't think it's -- it doesn't focus on 

12 forced outage days being paid or not paid, it just 

13 simply is the financial incentive existed for them to 

14 do all they could do under the contract terms to 

15 improve their bottom line. And I don't want to 

16 accuse them of playing games but that's the best term 

17 for it is there's a -- you can game the system. If 

18 there's a weakness in the contract, the party, one 

1·9 party might decide to exploit that weakness and that 

20 was my concern. 

21 BY MR. HIXON: 

22 Q At the time you wrote Exhibit Number 6, 

23 Mr. Carney, you assumed that the operator was going 

24 to get capacity payments on allowed forced outage 

25 days; isn't that correct? 

Mary Ann Payonk, RMR-CRR. 
Halasz Reporting 

(804) 741-5215 
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