






































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Circuit Court Opinion (December 2, 1998)

Samuel W. Hixon, III, Esq.
Michael R. Shebelskie, Esq.
Page 3

December 2, 1998

WLP's proposal was based upon its use of "gob" coal, a low
cost waste coal product. It proposed a very high dependable
capacity payment (about twice that of other producers) and a very
low production cost for the electricity produced.

In its request for proposals, Virginia Power included a model
contract which formed the basis of the contract in question. It
contemplated that dependable capacity payments would be made for
"scheduled outage days" and for up to 25 "forced outage days."
Beyond these allowances, outages would cost the operator $2.2
million a day in liquidated damages. :

In its proposal, WLP attempted to address several concerns.
Because of the untried technology it planned to use to burn the gob
coal, WLP was unsure that it would meet the 25 days per year
allowable forced outage limit. It considered the $2.2 million per
day liquidated damages excessive. WLP, therefore, wanted more
forced outage days for the start-up period to "work the bugs out,"
it wanted a higher dependable capacity payment, and it wanted
reduced liquidated damages for outages beyond the allowed number.

Virginia Power'’s primary objective was to provide incentives
for WLP to operate as much as possible because Virginia Power was
paying it very high capacity payments and very low production
payments.

Neither side was satisfied with the contract until December
20, 1988, when one of WLP’'s negotiators proposed the so-called
"sliding scale" which found its way into what is now § 10.15(d) of
the contract which states:

(d) For each instance where Operator fails,
after the second oral notification (such
notification shall not be less than
fifteen (15) minutes from the first
notification) from North Carolina Power,
to maintain the operating level specified
by North Carolina Power pursuant to
Section 7.6, to within five (5%) of the
Dispatched level then for each percent or
portion of a percent deviation from the
above allowed five (5%) percent, then at

North Carolina Power’s option, the
payment for that Day’s Dependable
Capacity shall be reduced two (2%). If

such deviation reduces that day’s payment
for Dependable Capacityv to zero (0) then
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that Day shall be a Forced Outage Day.
Example: If the Facility is Dispatched
at 100MW but is only able to deliver 87MW
then the payment for Dependable Capacity
"for that Day would be reduced by 16%.
(Underline added).

The negotiations also resulted in reduction of liquidated
damages from $2.2 million per day to $500,000 per day, the ability
of WLP to carry over some forced outage days and its higher
capacity payments. WLP also got up to 30 forced outage days without
incurring liquidated damages.

~

¥ N

The dispute arises over the interpretation of the underlineg
sentence in § 10.15(d). Virginia Power construes the language t¢
mean that if WLP delivers power at less than 46% of what i
ordered, its dependable capacity payment for that day is zero ans
WLP uses one of its forced outage days. It has withheld som
$14,800,000 for 72 days since May 1994 on which WLP operated a
less than 46%.

0

i

T

WLP argues that when the power delivered is less than 46% i
suffers a forced outage day which carries no financial consequence
until it has experienced more than 30 forced outage days in a year|
It has never experienced that many forced outage days in a year and
therefore demands judgment for the £full amount withheld, plus
interest.

One of the chief objectives of Virginia Power in thﬁ
negotiations was to keep the plant "on line" as long and as ofte

as possible considering the low power cost and the high dependable
capacity payment. Virginia Power’s interpretation of § 10.15(d)
certainly accomplishes that objective. By contrast, however, WLP'[s
major objectives of high capacity payments and less punitive
liquidated damages would have been achieved only at a most
significant cost; i.e., the loss of dependable capacity payments an
all forced outage days. This consequence was never specifically
negotiated or even discussed by the negotiators.

-

In modifying the model agreement, as resulted in § 10.15(d)
the parties evidenced an intention to avoid the liquidated damagegs
situation when WLP was able to partially deliver power.

Facially, one purpose of § 10.15(d) was to provide another

means of defining a forced outage day; i.e., where there is less
than a complete interruption but production is less than 46% of

that dispatched.
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If each forced outage day resulted in no dependable capacity
payment as Virginia Power contends, there is little reason for
§ 10.15(g) which allows the operator not less than 30 forced outage
days per year (and a more complex formula for allowances during the
first years of operation) and which provides "Payments for
Dependable Capacity will be reduced five hundred thousand
($500,000) dollars as liquidated damages for each forced outage day
that occurred or was designated by Operator during that period in
excess of the above allowances."

Virginia Power’s interpretation would result in a cost of
$700,000 per each forced outage day over 30; i.e., $200,000
Dependable Capacity payment, plus $500,000 in liquidated damages.
These consequences were never discussed between the parties, nor
were they in addition to the $6,000,000, loss in dependable

capacity payments for the first 30 forced outage days included in
the model agreement.

The language of § 10.15(d) which poses the problem here means
simply that WLP produces as long as it can until its production is
less than 46%. Virginia Power pays a reduced Dependable Capacity
Payment in accord with the 2% reduction for each 1% reduction in

electricity produced. When production is below 46%, a forced
outage day is automatically produced which counts toward the thirty
per year allowed in § 10.15(g). WLP receives the dependable

capacity payment for that forced outage day.

Virginia Power'’s construction places WLP in a double penalty
situation. It gets no payment and it is charged with a forced
outage day. Nothing in the evidence supports an intention from
either party to reach that result.

Judgment will be rendered for WLP FOR $14,800,000, plus
interest.

A copy of an order implementing this letter is enclosed.

Sincerely,

-y

sac
Enc.



VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Court Building

WESTMORELAND-LG&E PARTNERS,
Plaintiff,

Case No. LX-2859-1
v.

VIRGINIA ELECTRIC AND POWER COMPANY,

Defendant.

ORDER

On October 26 and 27, 1998, came the parties, in person and by counsel, and presented
evidence and arguments at the conclusion of which the Court took the matter under advisement.
Upon consideration of the evidence, the argument of counsel and post trial brief filed by the
respective parties,

It is hereby ORDERED that judgment is entered in favor of the plaintiff, Westmoreland-
LG&E Partners against the defendant Virginia Electric and Power Company in the amount of
$19,342,762.04 (which amount is inclusive of interest due through November 1, 1998) plus
interest thereon at the per diem rate of $4,158.31 ﬁeﬁ November 1, 1998 until paid. Plaintiff
.shall also have its cost.

Copies of this order were this day mailed to counsel of record.

And nothing further remaining to be done herein, it is ORDERED that this cause be

stricken from the docket and placed among the ended causes of this Court.
AT

B3I ILL l. DEAN, CLZRX
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VIRGINIA: =

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Court Building

WESTMORELAND-LG&E PARTNERS,
Plaintiff,
Case No. LX-2859-1

V.

VIRGINIA ELECTRIC AND POWER COMPANY,

N e S N e N N N Nt

Defendant.

FINAL ORDER

This day came the parties, by counsel, upon Virginia Electric and Power Company’s
Motion to Vacate and substitute the Court’s December 2, 1998 Order. Upon consideration of
Virginia Power’s motion, it is hereby ORDERED that:

1. The Court’s December 2, 1998 Order is vacated.

2. For the reasons stated in the Court’s December 2, 1998 letter opinion, judgment is
entered in favor of the plaintiff Westmoreland-LG&E Partners against the defendant Virginia
Electric and Power Company on Count I of the Amended Motion for Judgment in the amount of
$.19,336,214.00 (which amount is inclusive of interest due through Gctober 31, 1998) pius
interest on the principal amount at the rate provided in the parties’ contract from November 1,
1998 until paid. Plaintiff shall also have its cost.

3. Having entered judgment in favor of the plaintiff on Count I, it is not necessary to
address the plaintiff’s alternative claim raised in Count III.

This Order is entered nunc pro tunc to December 2, 1998.
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Final Order (December 22, 1998)

Copies of this order were this day mailed to counsel of record.
And nothing further remaining to be done herein, it is ORDERED that this cause be
stricken from the docket and placed among the ended causes of this Court.

Defendant’s objections to the judgment on Count I are noted.
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Final Order (December 22, 1998)

I ask for this:

/m«,{/ W, MZL%

Samuel W. Hixon, I 7/
Stephen E. Baril
Lynn K. Brugh, IV
WILLIAMS, MULLEN, CHRISTIAN & DOBBINS, P.C.
Post Office Box 1320
Richmond, Virginia 23218-1320
(804) 643-1991
Counse! for Plaintiff

Seen and objected to:

_Godinend Qoo
Michael R. Shebelskie, Esquire
HUNTON & WILLIAMS
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804) 788-8716

Counsel for Defendant
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

WESTMORELAND-LG&E PARTNERS, )

Plaintiff, ;
v. ; Law No. LX-2859-1
VIRGINIA ELECTRIC AND POWER COMPANY, ;

Defendant. ;

VIRGINIA ELECTRIC AND POWER COMPANY'S
NOTICE OF APPEAL

Pursuant to Rule 5:9, Rules of Supreme Court of Virginia, Virginia Electric and Power

Company (Virginia Power), by counsel, hereby gives notice of appeal to the Supreme Court of
Virginia from the December 22, 1998 final judgment of the Circuit Court of the City of

Richmond entered nunc pro tunc to December 2, 1998. Virginia Power further gives notice anfl
certifies pursuant to Rule 5:9(b) that a transcript of testimony and other incidents of the case will
be filed and that the transcript has been ordered from the court reporter who reported the case.

VIRGINIA ELECTRIC AND POWER COMPANY

'By mlljr\()&. 2. QLWW '

Counsel
Cassandra C. Collins
Michael R. Shebelskie
Andrew R. Park
RECEIVED & FILED

HUNTON & WILLIAMS CIRCUIT COURT

Riverfront Plaza, East Tower

951 East B)Td Street DEC 2 9 1998

Richmond, Virginia 23219-4074
d -82

(804) 788-8200 5 V. DEAN,

By D.C.

ks skok
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APPEAL BOND

-0

Bond No. 76S 103110099

KNOW ALL MEN BY THESE PRESENTS, That we, Virginia Electric
and Power Company, Principal, and Travelers Casualty and Surety Company of America,
Surety, are held and firmly bound unto Westmoreland-LG&E Partners, in the penal sum
of $20,985,672.00 (Twenty Million Nine Hundred Eighty-Five Thousand Six Hundred
Seventy-Two and 00/100 dollars) to the payment of which we bind ourselves, our heirs,
successors, personal representatives and assigns, jointly and severally, firmly by these

presents.

The condition of this obligation is such that:
Whereas judgment was rendered by the Circuit Court of Richmond on the 2nd day

of December, 1998, in the case of Westmoreland-LG&E Partners v. Virginia Electric and
Power Company;

And whereas it is the intention of Virginia Electric and Power Company to appeal
said judgment to the Supreme Court of Virginia, and suspension of execution of the

judgment is sought;
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Virginia Power’s Appeal Bond
(December 29, 1998)

Now, therefore, if Virginia Electric and Power Company shall perform and satisfy
said judgment or the part thereof proceedings on which are stayed, in case such judgment
or such part be affirmed in whole or in part, or the appeal be dismissed, refused or not
timely prosecuted, and shall pay all damages, costs, and fees which may be awarded
against it in the Supreme Court and all actual damages incurred in consequence of the

suspension, then this obligation shall be void, otherwise to remain in full force and virtue.

In witness whereof, the said Virginia Electric and Power Company, Principal, and
Travelers Casualty and Surety Company of America, Surety, have hereunto set their

hands and seals, this 16" day of December, 1998.

Virginia Electric and Power Company

? @Q“Q E |.Qfa;) (SEAL)

E. Paul Hilton, Vice President, Regulation

Travelers Casualty and Surety Company of America

Mark W. Edwards, I, Attorney- n—Fap't"Q.,

Commonwealth of Virginia
City/€ounty of @L.M

The foregoing instrument was acknowledged before me this 16th day of

December, 1998, by :gf ( z wl KL 2. I of Virginia Electric and

Power Company.

Notary Public

My commission ecxpires: % 3/, w3/,
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Virginia Power’s Appeal Bond
(December 29, 1998)

State of Alabama
City of Birmingham/County of Jefferson
The foregoing instrument was acknowledged before me this 16th day of

December, 1998, by Mark W. Edwards, II, Attomey-In-Fact of Travelers Casualty and

Surety Company of America. E
[4]

Notary Public, Kay F. Dalton

My commission expires July 8, 2002 -
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Virginia Power’s Appeal Bond
(December 29, 1998)
TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA
Hartford. Coagecticut |06183-9062

POWER OF ATTORNEY AND CERTIFICATE OF AUTHORITY OF ATTORNEY(SHN-FACT |

KNOW ALL MEN BY THESE PRESEN"S, THAT TRAVELERS CASUALTY AND SURETY COMPANY OF ERICA. a
corporation duly organized under the laws of the State of Connecticut, and having its principal office in the City of Harnford,
County of Hartford, State of Conneclicii. hath made, constituted and appoimted, and does by these presents make,

constitute and appoint Lee McGnff, Ill. Mary Jo Lyons, Mark W. Edwards. Il, Anita W. Rosenua, R. E. |Daniels or
Christopher P. Howell * * l

of, Birmingham. AL, its true and lawful Attomey(s}in-Fact, with full power and authority hereby conferred {0 s:g‘n execute
and acknowliedge, at any place within the United States, or, if the following line be filled in, within the area there desagnated

. the following instrument(s):
by his/her sole signature and act, any and all bonds, recognizances, contracts of indemnity, and other writings obligatory in
the nature of a bond. recognxzance or conditional undertaking and any and all consents incident thereto

and to bind TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, thereby as fully and to the same
axtent as if the same were signed by the duly authorized officers of TRAVELERS CASUALTY AND SURETY

COMPANY OF AMERICA, and ail the acts of said Attomey(s)—m—Fact pursuant to the authority herein given, are
hereby ratified and confirmed.

This appointment is made under and by authority of the following Standing Resolutions of said Company, which Resolutions
are now in full force and effect:

VOTED: That each of the following officers: Chaimman, Vice Chairman, President, Any Executive Vice Presjdent, Any
Sroup Executive, Any Senior Vice President, Any Vice President, Any Assistant Vice President, Any Secretary, Any
Assistant Secretary, may from time to time appoint Resident Vice Presidents, Resident Assistant Secretaries, Attomeys-in-
=act, and Agents to act for and on behalf of the Company and may give any such appointee such authority as his|certificate
Jf authority may prescribe to sign with the Company's name and seal with the Company’s seal bands; recognizances,
contracts of indemnity, and other writings obligatory in the nature of a bond, recognizance, or conditional undertakmg, and
any of said officers or the Board of Directors may at any time remove any such appointee and revoke the power and
authority given him or her.

vOTED: That any bond, recognizance, contract of indemnity, or writing obligatory in the nature of a bond, recognizance, or
-onditional undertaking shall be valid and binding upon the Company when (a) signed by the Chairman, the Vice Chairman,
he President, an Executive Vice President, a Group Executive, a3 Senior Vice President, a Vice President, an Assistant Vice
>resident or by a Resident Vice President, pursuant to the power prescribed in the certificate of authority of such Resident
Jice President, and duly attested and sealed with the Company’s seal by a Secretary or Assistant Secretary or by 3 Resident
\ssistant Secretary, pursuant to the power prescribed in the certificate of authority of such Resident Assistant Secretary; or
b) duly executed (under seal, if required) by one or more Attomeys-in-Fact pursuant fo the power prescribed in his or their
:ertificate or certificates of authority.

SOMPANY OF AMERICA, which Resolution is now in full force and effect:

/OTED: That the signature of each of the following officers: Chaiman, Vice Chairman, President, Any Exe
>resident, Any Group Executive, Any Senior Vice President, Any Vice President, Any Assistant Vice Presi
jecretary, Any Assistant Secretary, and the seal of the Company may be affixed by facsimile to any power of attamey or to
iny certificate relating thereto appainting Resident Vice Presidents, Resident Assistamt Secretaries or Attomeys-ip-Fact for
urposes only of executing and attesting bonds and undertakings and other writings obligatory in the nature thereof, and any
.uch power of attomey or certificate bearing such facsimile signature or facsimile seal shall be valid and binding; upon the
lompany and any such power so executed and certified by such facsimile signature and facsimile seal shall be|valid and
iinding upon the Company in the future with respect to any bond or undertaking to which it is attached.

(over)
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Virginia Power’s Appeal Bond
(December 29, 1998)

IN WITNESS WHEREOF, TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA has caused this instrument
to be signed by its Vice President, and its corporate seal to be hereto affixed this 1st day of July, 1997.

-
-

o ¢ -

TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA

’ George W. Thompson
Vice President

STATE OF CONNECTICUT } ss. Hartford

COUNTY OF HARTFORD

On this 1st day of July, 1897, before me personaliy came GEORGE W. THOMPSON to me known, who, being by me duiy
swom,.did depose and say. that he/she is Vice President of TRAVELERS CASUALTY AND SURETY COMPANY OF
AMERICA, the corporation described in and which executed the above instrument; that he/she knows the seal of said
corporation; that the seal affixed to the said instrument is such corporate seal; and that he/she executed the said instrument
on behalf of the corporation by authority of his/her office under the Standing Resolutions thereof.

\Y\cu\u.. ¢ ATeanty
My commission expires June 30, 2001 Notary Public
Marie C. Tetreautt

CERTIFICATE

I, the undersigned, Assistant Secretary of TRAVELERS CASUALTY AND SURETY COMPANY OF AMERICA, 2 stock
corporation of the State of Connecticut, DO HEREBY CERTIFY that the foregoing and attached Power of Attomey and
Certificate of Authority remains in full force and has not been revoked; and furthermore, that the Standing Resolutions of the
Board of Directors, as set forth in the Certificate of Authority, are now in force.

Signed and Sealed at the Home Office of the Company, in the City of Hartford, State of Connecticut. Dated this 16th
day of December .19.798, .

Rose Gonsoulin
Assistant Secretary




VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

WESTMORELAND-LG&E PARTNERS,
Plaintiff,

)
)
)
)
v. ) Law No. LX-2859-1
)
VIRGINIA ELECTRIC AND POWER COMPANY, )

)

)

Defendant.

VIRGINIA ELECTRIC AND POWER COMPANY'S
RESPONSE TO WESTMORELAND-LG&E PARTNERS’
PROFFER REGARDING THIRD-PARTY CONTRACTS

Virginia Power disputes that the third-party contracts identified in WLP's proffer

Arc

relevant to this action. Those contracts speak for themselves, so Virginia Power will not regite

the numerous differences between each of those contracts and the contract between Virgi
Power and WLP or WLP's mischaracterization of those contracts.

Nonetheless, a chart summarizing some of the differences with the 1986 solicitat
contracts is attached hereto as Exhibit A (Defendant's Demonstrative Ex. 59). A chart compar
the prices in WLP's contract with the prices in the contracts from the 1986 and 1988 solicitatig

is attached hereto as Exhibit B (Defendant's Demonstrative Ex. 60).

nia

on
ne

=]

oS

Also, WLP's proffer does not contain a full list of the contracts Virginia Power executed

prior to 1989. That list, which is attached hereto as Exhibit C (Defendant's Demonstrat
Ex. 58), shows that Virginia Power did not have an established practice or intent of pay

independent power producers for Forced Qutage Days.

e e sk
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Virginia Power’s Response To WLP’s Proffer
(December 29, 1998)

Regarding Third-Party Contracts (attachment A)

WLP vs. 1986 So1iciaTiION CONTRACTS

i il Name Rl s blef i ""‘aé‘{ted Damdges | §10.15(d)
B el C(!)sﬁ i o 1] ML D | B
Il R | A w Kt J’ W i ] M‘ ip

Doswell 1&2 Yes |$11.1975| 2.43¢ + 5%

':?!-.-.’4

= v
e

AT R Sl FRRVL et ST B ot e Nl ISR R .
A g R '?-?!73:‘5?‘11".&3.1’:;"’}3!:‘.-.i ]{‘:t "z h 'f] II,J ,,FOD praniee o
il Dl

.

1252 "-_—

A H ""c'.".-

Hopewell Cogen| Yes |$11.1975| 2.43¢ + 5% 35 4.0% No

RPE Yes |$11.1975| 2.43¢ + 5% 35 4.0% No

North Branch Yes |$17.1075| 1.43¢ + 5% 35 4.0% No

Ogden Martin Yes |$17.1075| 1.43¢ + 5% 35 4.0% No

Energy Eng. Yes |$17.1075| 1.43¢ + 5% 35 4.0% No

WLP No | $38.166 | 0.206¢ | +55% | 3045 | 0.8% Yes
($500,000) :
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*s Response To WLP’s Proffer Regarding

Capacity Payment ($/kw/month)

Third-Party Contracts (attachment B) (December 29
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Virginia Power’s Response To WLP’s Proffer
Regarding Third-Party Contracts (attachment 0)
(December 29, 1998)

OTHER VIRGINIA POWER CONTRACTS
Pre-1989

Name . . FOD . §1015(d) . Yar

Burnshire Dam - _'j-.l'..-"ﬁ, o T .7  Ne. . . Ne 1981
Harris Bridge L 3 ‘ No No 1982
Stone Container ~ =TT AT AN o A T S Ne T No 1982

Westvaco No No 1982

o on LA m——— e e g0t mmmeems e St SmiTite o mie sim - -

Ad’Vﬁﬂm W"S LT evvaa eI ,_.....,.:.,'-b.._A ™ ..‘..'--.;'...'..4.'.... ———tie NO.. e = o ;, - NO . 1983
Chapman D:.m No No 1983
C Coipes MEll T T ST T -"--.:”- TN -7" Neo 1983
Merck No No 1983
Chesmpeake [, ' S5 7 LT L A I TR L Ne L L Ne L 1984
10. Emporia Hydro 1984
11. Norfolk Naval Shipyard ==~ coos . 1984
12.  Park 500 1984

——,

13. Rivanna Warer and | “__7.:.:-::_.--.._rrtr:-:-.-'-*-*.’.'-:'7‘.'71-'.—-_;}?9-.-»r*:::?.“o,‘“;_;'?:-=.." 1984 T

VoONAWM LWL

14.  Alexandria MSW No No 1985 i
15, Cogentrix - Hopewel| =i Shvinr oo = e i Ng = o Nos F oo . 1985 . 1 T

16. Columbia Mills No No 1985
T 17O Ml S s e e e e T e N S e N -t o198
l8 Cargill 1986
) “Cogeserative Electic Power (Huddleton)emsrs s s e SN o s e N e 1986 . .-
"0 Cogentrix - Porumoul:h 1986
" Grove Ml T S e o 1986 T e s iy
22. Rszdzn Mill 1986
. 23, Scor Wood i
24. \Waycot
" 25." Whirdes Mill_ T
26.  Union Camp

-.?“-

l 986
NO T e A 11 986 T L
1986

27. Bannister i i e e S e N S e e N E e OB e A
28. Battersea Dam . No No 1987
29. Bcllzmys ij.l_‘:'_'_;_..i;__"?'?'r:""’ °.':'—.=f-—?:r~_" '."—?NO TiTRasrne —No_s-"‘-'-._'- —1987-" CEEATE

:0 Bio-Gas Recovery Partncrs, Inc. Mt. Tnshmorc (I.V]) No No 1987
Gax.hnghtt-“. “—;va:—.—rw-'— S ralirn S - = == AT

3" Goosc Creck
L33 Hanell T e e R e T e N e e e S Np S L e+ 9

34, L'akcvntw No No

38" Woolen —;_T.' ::-—:.. i A e s et et P e Nl S ‘No-'— = ,._,__1937, R ey
36. Doswell | ] Yes No 1987

37.. Deswell 2 e e s e e e e e e N e e AT 98 L e Ty
38. Hopewell Cogcnmuon 1987
39. SJE Cogl:nmuon Inc. (RPE)""""?—: D A i L ® Y R I et b1 - Y AL P )
40. North Branch 1987

T T T T T T e N, e Tt T I Y T maT T
41. .OgdenMarun R Y el TS i~ R i S F i QO] T s =R

0 Eres r 987 N T
42, En:rgy Engmc:rmg

| 1987
43,7 . an'r dd Dammori e e e e f e ;._.__;'No'.T‘ﬁ.';—_rz: Jo—=r ] 988 S
4. Calra No No 1988

. 45, Edinbig Dl SR s e NG T e g

46. &.llmg Springs No No 1988

. 47. . ﬁ--:iizzrzi:‘—:"k—ﬁ‘.}-l e T _:_‘—.—"-ZNO o Zome s __No—-r—..-m~—1988 LA ‘:‘—';;'_'_:

48. No No 1988

. 49 - 'mmsy!tcms Ec:ll(yj = _,__:.';':_';b/.,_.. i s, i =i=No. —-m_No -----. -—v- : 11988 -;;;—».-:---
50.  Ultrasystems Faciliry 2 No No 1988

- 515 Ulmasysems Faglity 3 icnesm s =2 = . 198!
52.  Ultrasystems Faciliry 4
| 53.7 Weyerhacuser = iR TT Tt o
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building

WESTMORELAND-LG&E PARTNERS,
Plaintiff,

\2 Law No. LX-2859-1

VIRGINIA ELECTRIC AND POWER COMPANY,

Defendant.

N Nt St s N Nt i Nt et

VIRGINIA ELECTRIC AND POWER COMPANY'S
RESPONSE TO WESTMORELAND-LG&E PARTNERS’
PROFFER REGARDING VIRGINIA POWER’S
ALLEGED ADMISSIONS

Virginia Electric and Power Company (Virginia Power) disputes the admissibility of

the

documents identified in Westmoreland-LG&E Partners’ (WLP) proffer as well as the inferences

WLP draws from those documents. Virginia Power also disputes WLP’s assertion of testim

Ony

identified in the proffer. Virginia Power further notes the following in respect to the specific

assertions WLP makes in its proffer:
Documents
A. Virginia Power disputes that WLP’s proposed exhibits 51, 57, 58, 69, 72 and
show that Virginia Power expected W.LP to utilize all of its Forced Outage Days. Indeed,
capacity factor contained in proposed exhibit 57 came from WLP and was not a projection
Virginia Power. As for the other documents, those documents themselves warn that the stz
capacity factors reflect the assumptions used in the model and cannot be relied on as relia

Virginia Power would have introduced testimony that established, among other things, that
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assumptions‘underlying those calculations used data that did not reflect WLP's facility. In any
event, these documents do not concern Dependable Capacity ﬁaymems and in no way purport to
state that WLP would receive Dependable Capacity payments for Forced Outage Days.

B.  Virginia Power disputes that WLP’s proposed exhibits 71, 81, 83 and 84 show that
Virginia Power projected WLP would receive full Dependable Capacity payments at an 82%
capacity factor or that they otherwise indicate that WLP was to be paid for Forced Outage Days.
Virginia Power would have introduced testimony that established, among other things, that the
payment projections contained in those documents were not computed in relation to a capacity
factor and, if anything, assume full operation by WLP. Virginia Power also would have
introduced testimony from SCC witnesses that the SCC does not view the documents as
projections that WLP is to be paid for Forced Outage Days. Virginia Power further disputes that
all of these documents were filed with the SCC.

C. Virginia Power disputes that WLP’s proposed exhibit 62 is an admission by
Virginia Power that WLP would receive Dependable Capacity payments for Forced Outage Days.
In addition to the fact that the employee who wrote the letter could not bind Virginia Power, that
employee testified that the subject statement does not concern Dependable Capacity payments.
Rather, it concerns the mismatch between WLP’s variable energy costs and the expected energy

payments. See Carney Depo. at 51-52 (attached).
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Testimony

A. Robert Camey testified at trial, via his deposition, that he in fact did not believe

|

that WLP was entitled to Dependable Capacity payments for Forced Outage Days. i
B. Virginia Power disputes that Gary Edwards and Charles Brown had the

conversation alleged in WLP’s proffer. Gary Edwards would have testified no such conversat‘ion

|
|

C. Virginia Power disputes that Gary Edwards and Robert Kirby had the conversaﬁon

occurred.

alleged in WLP’s proffer. Gary Edwards would have testified no such conversation occurred.
D.  Virginia Power disputes that Gary Edwards and John Mable made the statements to
Richard Stone, a Stone & Webster negotiator, alleged in WLP’s proffer. Gary Edwards and John

Mable would have testified that they did not make the statement asserted by WLP.

VIRGINIA ELECTRIC AND POWER COMPANY

oy TNidoud @ SLbdilig

Counsel

Cassandra C. Collins

Michael R. Shebelskie

Andrew R. Park
HUNTON & WILLIAMS
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804) 788-8200

George W. Marget, III
VIRGINIA ELECTRIC AND POWER COMPANY
One James River Plaza
Richmond, Virginia 23219
(804) 771-3449

Counsel for Virginia Electric and Power Company

475

(V3]




Virginia Power’s Response To WLP’s Proffer
Regarding Virginia Power’s Alleged Admissions
(Attachment A) (December 29, 1998)

COMMONWEALTH OF VIRGINIA
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
John Marshall Courts Building
Case No.

WESTMORELAND-ROANOKE VALLEY, L.P., and

LG&E ROANOKE VALLEY, L.P., doing business

in Virginia as Westmoreland-LG&E, Partners
V. -

VIRGINIA ELECTRIC AND POWER COMPANY

DEPOSITION OF ROBERT W. CARNEY

November 21, 1995

Richmond, Virginia

ORIGINAL

Halasz Reporting
PO Box 1644
Richmond, VA 23218-1644
(804) 741-5215

476




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Virginia Power’s Response To WLP’s Proffer
Regarding Virginia Power’s Alleged Admissions

(Attachment A) (December 29, 1998) Pag

Mr. Carney - Direct

J

e 51

independent recollection of having discussed this
issue with representatives of Beckley?
A I'm sure it was discussed because we
flagged it but I don't know when or what was said.
Q Underlying your concern as expressed ir
Exhibit Number 6 was your interpretation of the
agreement that if allowed forced outage days were

taken by the operator that they would enjoy the

economic incentive of continuing to receive capacit

payments?
MR. GROMEL: Objeétion, leading.

A That may have been part of it but, I

mean, I‘m a generalist. I was concerned about thei

variable revenues being so much lower than the
variable expenses once they moved the plant. ' This

particular project as originally envisioned was a

good deal for Virginia Power‘s customers because it

gave us base load plant with a very, very low fuel
cost and even in today’'s market where competition

exists, that energy could be sold at a hell of a

markup. You know, you could -- if you can buy it £

half a cent, you can sell it for two cents, that’s
nice markup so when they moved it, you know, we

didn‘t change the energy pricing because we didn’'t

1

ox

want to ruin the customer’'s deal but I was concerned

Mary Ann Payonk, RMR-CRR’ 47
Halasz Reporting
(804) 741-5215
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that all of a sudden they are not recovering their
costs so what looks like a good deal on paper might
go belly-up or bankrupt, you know, in the short term
and we would be left with nothing, no benefit from
that contract.

Q Exhibit Number 6, the sentence that you
read assumes, does it not, that capacity payments are
going to continue if the operator incurs an allowed
forced outage day?

MR. GROMEL: Objection, leading.

A I don‘’t think it’s -- it doesn’t focus on
forced outage days being paid or not paid, it just
simply is the financial incentive existed for them to
do all they could do under the contract terms to
improve their bottom line. And I don’'t want to
accuse them of playing games but that’s the best term
for it is there’s a -- you can game the system. If
there’s a weakness in the contract, the party, one
party might decide to exploit that weakness and that

was my concern.

BY MR. HIXON:

Q At the time you wrote Exhibit Number 6,
Mr. Carney, you assumed that the operator was going
to get capacity payments on allowed forced outage

days; isn‘t that correct?
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