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N. McCUNE

RNEY AT 1 AW

VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY

HARRIET A. CASTLE

Complainant

v

- KENNETE R. SHEETS, and

ANN R. SHEETS

642 Burch Lane

Boyce, Virginia 22620
(Clark County)

AND

DEREK H. GOEBEL, and

JANINE S. SIEBENS

622 Woodside Drive

Rileyville, Virginia 22650
(Page County)

ADDITIONAL PARTY DEFENDANTS:

BENJAMIN M. BUTLER, TRUSTEE:

" 112 S. Cameron ST.

Winchester, Virginia 22601,
(City Of Winchester), and

JOEN C. HILL, TRUSTEE

1 S. Royal Ave.

Front Royal, Virginia
(Warren County)

22630

AND

) (. In Chancery No[lH g0 ‘35_?_

VALLEY BANK AND TRUST CO., Noteholder

425 10th Street
Gering, NE 69341

Defendants
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IN N. McCUNE

TADMEY AT | aw

- BILL OF COMPLAINT FOR SPECIFIC PERFORMANCE
OF REAL ESTATE CONTRACT

Comes now the Complainant and for her Bill of Complaint for
Specific Performance of a Real Estate Contract represents as
follows:

1) That on November 10, 1999, the Complainant, Harriet A.
Castle, hereinafter referred to as "Castle“, and the Defendants,
Kenneth R. Sheets, and Ann R. Sheets, hereinafter referred to as
"Sheets"”, entered into a written contract for the sale of
approximately 100 Acres of real estate, improved by two dwelling
houses, and located in Springfield Magisterial District of Page
County, Virginia, (TAX MAP No. 15-2A-6); and

2) That the contract was prepared by Sheets’ agent, Weichert

Realtors, 824 John Marshall Hwy., Front Royal, Virginia 22630,

and Weichert also acted as the buyer’s agent for Castle; and

3) That settlement on the contract was scheduled for January
30, 2000. A copy of the November 10, 1999, contract and a
Virginia Jurisdictional Addendum, are both attached hereto marked
PLAINTIFF’S EXHIBIT 1, and incorporated herein by reference; and

4) That in December 30, 1999, Sheets indicated to Castle’s
attorney that they did not want to sell the subject real estate
to Castle; and

5) That Castle was ready, willing, and able to settle on the
contract on January 30, 2000; and

6) That Sheets refused to complete settlement; and
7) That Castle has continued to pursue settlement on the
contract; is ready, willing and able to complete settlement; and

Sheets has continued to refuse to complete settlement; and

-2-
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INEY AT LAW

8) A copy of a Plat of the subject real estate recorded in
the Clerk’s Office of the Circuit Court of Page County, Virginia,
in Deed Book 470, Page 547, Is attached hereto Marked PLAINTIFF'S
EXHIBIT 2, And made a part hereof; and

9) That on March 30, 2000, by Deed recorded in said Clerk’s
Office, in Deed Boock 610, Page 645, Sheets conveyed 15.05 Acres
of the subject real estate to the Defendants, Derek E. Goebel,
and Janine S. Siebens, husband and wife, hereinafter referred to
as "Goebel/Siebens” A copy of said Deed is Attached hereto
marked PLAINTIFF’S EXHIBIT 3, and made a part hereof; and

10) That on March 31, 2000, Sheets and Goebel/SLebens
executed an Option for Sale of Real Estate which is recorded in
said Clerk’s Office in Deed Book 610, Page 646. The said Option
is for the remaining portion of the subject real estate. A copy
of the recorded Option is Attached hereto marked PLAINTIFF’S
EXHIBIT 4, and made a part hereof; and

11) That the Defendants Goebel/Siebens knew and were on
notice that the subject real estate was under contract with
Castle at the time they settled on the purchase of the 15.05
Acres- and executed the said Option; and

12) That the Additional Defendants, Benjamin M. Butler, and
John C. Eill, Trustees; .and Valley Bank and Trust Co.,
Noteholder, are parties in interest to this cause through a Deed
of Trust recorded in said Clerk’s Office in Deed Book 590, Page
525, and an Assignment recorded in said Clerk’s Office in Deed
Bock 610, Page 502. The said Deed of Trust encumbers 3.00 Acres
of the subject real estate and is shown and described on a plat
recorded in said Clerk‘’s Office in Deed Book 470, Page 547.
Copies of the Deed of Trust, Assignment, and the said Plat are
attached hereto marked PLAINTIFF’S EXHIBIT 5, and made a part
hereof; and

13) That the Complainant has no other remedy at law except
to demand Specific Performance on the said contract.
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WHEREFORE the Complaint prays that this Court order the
Defendants Sheets to complete settlement on the contract; that
the sale to the Defendants Goebel/Siebens be set aside; and that
the complaint Castle be awarded attorney’s fees, and costs in
this behalf expended, and for General Relief.

Barriet A. Castle
by Counsel

John N. McCune, Esgqg.
14 East Stonewall Dr.
Front Royal, VA 22630
(540) 635-4242

FAX: (540) 636-4819

YALIDATE CASE PAPERS
RCPT : BROGESE217]

DATE @ 941288 TIME: {1:3s
Lﬁgg ¢ 133CHERE0GR33 -0
ACCT ¢ CASTLE: HARRIET 4.

anT, B122 .90

8941-0;8941-BC
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. REGIONAL SALES CONTRACT

This SALES CONTRACT (Contract) is_made on | /2 Pau, . 19_9%, (Contract Date")
sween et . C LE _ (*Purchaser”)
d SANLETH ~ MAL L. NHESTS ("Seller’) who

sreby cenfirm and acknewledga b{d air inrli and gsigna yres below the prier disclosure that in this real estate transaction
(*Usting Company”) represents

er T
e Sefler, and Wes ("Selling Company”) represents
| the Purchaser OR (J the Seller. The Uisting Company and Selling Campany are callectively referred to as ("Broker®). (If the brokerage firm is acting
; a dual representative for both the Seller and the Purchaser, then the appropriate disclosure form is attached to and made a part of this Contract.)

1. REAL PROPERTY. The Purchaser shafl buy and the Seller shall sall for the sales price ("Sales Price®), the Seller's entire interest in the land
dth all improvements, rights and appurtenances) described as follows: TAX Map/ID # __ Is-A4-6

2gal Description: Lot(s) , Block/Square ‘Section : L

ubdivision or ini i i Unit# -, Parking Space(s) #

ounty/City _Deed BackiLiber _ 2 &3 PagelFora # 1215
treat Address: y State UB. ., Zip Code Q LS 6 | (“Property’)

2. PERSONAL PROPERTY, FIXTURES AND UTILITIES. The Sales Price includes the fallowing persanal property and fixtures: A, Any existing
Jit-in heating and central air conditicning equipment, plumbing and lighting fixtures, sump pump, attic fans, storm windows, starm daars, screens,
stzled wal-to-wall carpeting, window shades, blinds, smake and heat detectors tv antennas, extericr trees and shrubs and, B. The items marked YES
alow as currently instailed or offered.

ES NO . YES NO _ YES NO - YES NO

J O Stove or Range 0 QO Oisposer 0 O Cailing Fan(s) #_ g O Aarm System

J O Cooktop 3 O Freezer 0 g Washer O O Intercom

J O wal Oven(s)# O O Window Fan(s)#___ 0 O Oryer g O Storage Shed(s)#

J O Refrigerator(s) # O O WindewAIC Unit(s)#___ (J (O Fumace Humidifier O. O Garage Opener(si# ___

J O wice maker O O Paol, Equip. & Caver O O Electronic Air Filter O O wiremots(s)#____

J (O Dishwasher O O HotTub, Equip.&Cover O O Central Vacuum 0 O Playground Equipment

J (O Buitsin Microwave O (O Satefiite Dish and Bquip. O (0 Water Treatment System 0 (J Woad Stove

J O Trash Compacter O O Window Treatments O O ExhaustFan(s) O O Fireplace Screen/ Doars

e ALL . TTEMS to cony cy Per  Mprs Pﬂjm*ou.r (THES
/T QLuLDS. e T oRiS/ i

NATER, SEWAGE, HEATING AND ENTRAL AIR CONDITIONING: (Chieck a that apely)

Nater Supply: GPubﬁc . HotWatar - (OOl OGas ©ffec, OOther______
Sewage Disposal: (P pﬁc #BR Air Conditioning: J Ot (J Gas. G'E!é O Heat Pump Sump O Other
Mp, 0. House Heating; Ooi (GCas Ogec. O HeatPump Domer:P
3. EQUIPMENT, MAINTENANCE AND CONDITION. The Pyrchaser accepts the Property in °AS IS” condition as of the Cenl ate except as 1-

herwise provided herein. The Seler warrants that the exising appliances, heating, cocling, plumbing, electrical and mechanical systems and equipment
nd srnoke and heat detactors (as required) shall be in normal warking order as of the passession date. The Seller shall deliver the Property in

the same cendiion as on the Cantract Oate and in breom clean condman with all trash and debris remayed. The Purchaser and the Seller
1all not hold the Broker lfable for any breach of this paragraph ﬂéﬁ o

4. PRICE AND FINANCING a A0, Ot
A. Down Payment a—e-co—-%;

B. Financing 1. First Trust s -4'36:—6-6-9@" 277, m
2. Secand Trust - addendum attached S 1 & 0 0oD
3. Trust (Seller Financing) - addendum attached § =
TOTAL FINANCING s

TOTAL SALES PRICE OF THE PROPERTY

‘- - . cmam csomma Paca ¢ .._45_ Blanema lni#ials Curnhacar [N Sdlar\@l kR_%



5. DEPOSIT. A The Purchaserhas madea¢  sit(Depositywith _____ W e e Aee T “2€of T34¢  (Escrow Agent) o

0275 A0 & pycheckandlor JS___________ Bynote due and payable on _ 19 receint ¢
which is heraby Sekrowledged.  B. The Depasit shall be placed in an escrow accaunt of the Escrow-Agent after the Cantract Accaptance to cantarn
with the laws and regulations of the appropriate jurisdiction and/ar, if VA financing applies, as required by Title 38 of the U.S. Cade. This accsunt ma
oe interest bearing and all parties waive any claim to interest resutting from the Deposit. The Depasit shall be held in escraw until: i, Cradited toward the
Sales Price at setlement; . All parties have agreed in writing as ta its dispesition; ifl. A court of competent jurisdiction orders disbursement and afl appea
periads have expired; or, iv. Dispesed of in any other manner authorized by the laws and regulations of the appropriate jurisdiction. :

‘2. DOWN PAYMENT. The balance of the dcwym shail be paid at seme‘:;eyerﬁﬁed or cashier’s check or by bank wired funds.

\ 7. FIRST DEED OF TRUST. Purchaser shall5'OBTAIN ORTJ ASSUME: a BConventional J FHA OJ VA O Other
First Deed of Trust loan amertized over A O years ata G-FXED OR an J ADJUSTABLE rate bearing (initial) interest of §.
ger year or market rate available. Special Tegms (f any): TAl fescct Aofe fo be Ay aste, ap <
'.,]L':,. 2 CAASE Monhatten Frine Lotfe plus [Fe, Cite Mot be Jowes Fhan €%/82 ¢ scade /

ASSUMPTION ONLY: Assumpticn fee, if any, and all Char?ﬁe:ﬂlykd to the assumption shall be paid by the Purchaser. If the Purchaser assumes the
Seller's loan, A. The Purchaser and the Seller (J shall, OR il not abtain a release of the Seller's liability to the U.S. Govemnment for the repaymerr

of the loan by settement. B. The Purchaser and Seller (J shall, OR (J shall not obtain substitution of the Seller’s VA entitement by setiement. C
3alances of any assumed loans, secandary financing and cash down payments are appraximate. .

%

8. g:yeﬂu FINANCING TERMS.

A. (G-CONVENTIONAL FINANCING. If applicable, the Purchasar shall J pay at setierpent, OR @—ﬁnﬁmy initial private mortgage Insuranca
3ased on the financing terms specified in this Contract, the Seller shall pay fa) 3Nt toward the Purchasar's
<ormal setiement charges, (including but nat limitad ta loan originatien fees, discount faps, buy dawn or subsidy fees, prepaids or other gatlament
sharges as allowed by the lender). The Purchaser shall pay afl remaining Purchaser’s setiement charges. If the lender's appraisal is-not equai to ar
sreater than the Sales Price and the parties are unable to agree upen mutually acceptable terms, then it shall be the Seller's optien ta lawer the Sales
Price to the appraised value and this Contract shall remain in full force and effect at the lower Sales Price. If the Seller does not exercise that aption, #
s the Purchaser's option to proceed with the setfement at the Sales Price and Seller ang Purchaser shall sign any appropriate amendment(s). Eacr
slection must be made by Notice within 3 Days after Notice fram the ather party. If the parties fail to agrae, this Contract shall become vaid and the
Jeposit shall be refunded in full to the Purchaser according to the terms of the DEPOSIT paragraph.

Nika” Ova or OFrA FINANCING L

The Purchaser shail (J pay at setiement, OR (J finance any VA Funding Fee aor FHA initial Mortgage Insurance Premium. Based on the financing
specified in this Contract, the Seller shall pay toward the Purchaser’s normal setlement charges (including.
3ut not limited to loan originatien fees, discaunt fees, buydown or subsidy fees, praepaids or other setlament charges as allowed by the lender) excep: -
hat the total amaunt of any lender chargas which cannot by law or regulation be charged to the Purchaser shall first be deducted from this ameunt, anc
‘he remaining balance, if any, shall then be applied to the Purchaser's other setiement charges. The Purchaser shall pay all remaining Purchaser's
settlement charges. If VA or FHA financing applies, it is expressly agreed that, notwithstanding any other provisions of this Contract, the Purchaser shall
aat be abligated to complete the purchase of the Property described herein or ta incur any penalty by forfeiture of eamest money depasits or atherwisa
unless the Purchaser has been given in accardance with HUD/FHA or VA requirements a written statement by the Federal Housing Commissioner or .
Jirect Endorsement Lender/Oepartment of Veterans Affairs or the Lender Approval Processing Program (LAPP) underwriter setting forth the appraised
value of the Property (excluding closing costs) of nat less than § . The Purchaser shall have the privilege and cption of préceeding with
sonsummation of the Cantract witheut regard ta the ameunt of the appraised valuation. THE APPRAISED VALUATION IS ARRIVED AT TO DETERMINE
THE MAXIMUM MORTGAGE THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT /OEPARTMENT OF VETERANS AFFAIRS WILL
INSURE/GUARANTEE. HUD/DEPARTMENT OF VETERANS AFFAIRS AND THE MORTGAGEE DOES NOT WARRANT THE VALUE NOR THE
ZONDITION OF THE PROPERTY. THE PURCHASER SHOULD SATISFY HIMSELF/HERSELF THAT THE PRICE AND CONDITION OF THE
SROPERTY ARE ACCEPTABLE.

¥ VA Financing appiles, the Purchaser agrees that should the Purchaser elect to complete the purchasé at an amaunt in excess of the reasenable
value established by the Departrnert of Veterans Affairs, the Purchaser shall pay such excess amount in cash from a scurce which the Purchasar agrees
 disclese to the Department of Veterans Affairs, and which the Purchaser represents will not be borrowed funds except as approved by the Department
af Veterans Affairs. The Purchaser's exercise of the option shall be made in writing within 3 Days of the natification to the Purchaser of the appraised
r2lue, or this Contract shail become vaid and the Depasit shall be refunded in full to the Purchaser accarding to the terms of the DEPOSIT paragragh.

¥ FHA financing applies, the Purchaser's exercise of the optian of proceeding with consummation of the Cantract witheut regard to the amount ot
e appraised valuation shall be made in writing within 3 Days of the notification to the Purchaser of the appraised valus, ar this Cantract shall become
rcid and the Deposit shall be refunded in full to the Purchaser according to the terms of the DEPOSIT paragraph. The FHA loan amount is approximate
3ecause the financad acquisition costs cannot be determined until the time of settiement.

9. FINANCING CONTINGENCY. If the PRICE AND FINANCING paragraph abave inciudes financing, the terms of this paragraph shall apply.
The Purchaser shall make written loan appiication, if applicable, within 7 Days fallowing the Cantract Acceptance. The Purchaser grants permission far
‘he Selling Company and the lender to disclose to the Listing Company and the Sefler general information available about the pragress of the loan
spplication and loan approval process. The Purchaser may cbtain alternative financing for which the Purchaser is qualified provided there is no additional
axpense to the Seller and the settiement date is not delayed.

A. This Cantract is contingent on the Purchaser securing a firm, written commitment for the financing specified in this Contract, ar lender’s spproval
=f assumptian, ¥ required ("Specified Financing”). The Purchaser shall fumnish written evidence of the lender’'s commitment or appraval ta the Seller within
] Days of Cantract Acceptance, which camemitment or approval the Purchaser agrees to pursue difigently.

i. If the Purchaser is unable t0. obtain the Specified Financing during this contingency period. the Purchaser may unilaterally extend the
contingency periad far 15 Days by giving the Seller: .
a. A Notica of Purchaser’s intenticn to do sa, together with;
b. Written edvidenca from the lender showing that all infermation in the lender’s possession indicates that the Purchasar’s loan should be
approved.
iil. After the expiration of the contingency peried (including the 15 Day unilateral extensicon, if applicable), but prior to Qelivery of lender’s written
commitment, the Seller may with Notice to the Purchasar:
a. Declare this Contract vaid, OR;
b. Elect to provide the Specified Financing to the Purchaser at any time prior to Delivery of lender’s written commitment.
The Purchaser shall have the right to Deliver to the Saller a copy of a written letter of rejection for the Specified Financing from the lender
along with a written request for release from the Contract.
iv. if the Purchaser camplies with the provisians of paragraph iii, then the Seller shall sign the release and declare this Contract veid within 3
Days ar elect to provide the Specified Financing to the Purchaser, provided the lender's rejection of the loan is not for appraisal reasens.

=



v. Iftra Seller does nat elect to provide thr “veciied Financing, but does not sign the release -  * declare tus Cantrac: vaig wnen raguirad
s *  todo sa, then the Purchaser may decl.  he Caonfract void and the Oepasit shall be refun  in full to the Purchaser. In the event this
Contract is vaided by the Seller or Purchaser under the pravisions of the FINANCING CONTINGENCY paragraph, the Depasit shall be
refunded in full to the Purchaser according to the terms of the DEPOSIT paragraph.
B. The Purchaser shall be in default if setlement does not oceur because the Purchaser:
i. Fais to lock-n the interest rate(s) as specified abave and the rate(s) increase so that the Purchaser no longer qualifies for such financing;

or
i Appies for, and fails to abtain, alternative financing instead of the Specified Financing, unless the Seiler consents in writing to tha terms of
the aitemative financing, in which case the aiternative financing becomes the Specified Finaneing; or
Fails to comply with the lender’s raquirements in a imely manner; or :
. Fails to immediately give Notice to the Seller or the Broker of any material adverse changes in the Purchaser's assets, labiliies or income;
or
v. Does not have the down payment and closing fees to sette as provided in this Contract at the time of setlement; or
vi. Does or fails ta do any act fallowing the Contract Acceptance that prevents the Purchaser from abtaining the financing, or
vii. Makes any deflberata misrepresentations, material omissions or inaccuracies in financial information that resuits in the Purchaser's inability
to secure the financing. - :
C. The Purchaser shall gbtain hazard and titte insurance, as requirad by the lender(s). '

10. PURCHASER'S REPRESENTATIONS. ;h;!:?aser {J shall, OR (J shall not eccupy the Praperty as the Purchaser's principal residence.

TH

less specified in a written contingency, neither this Confract nar the financing is dependent or contingent on the sale and setttement or lease of other
al property. The Selling Company iJ is, OR iJFf§ not autharized ta disclose to the Listing Campany and Seller the appropriate financial or credit
'ormation statement provided to the Selling Company by the Purchaser. The Purchaser acknowledges that the Seller is relying upen ail of the
irchaser’s representations including without limitation the accuracy of financial or credit information given to the Seller, Broker or the lender by the
wehaser. . . .

11. ACCESS TO PROPERTY. The Seller shall provide the Braker, the Purchaser, inspectars representing the Purchaser and representatives of

ding institutions for appraisal purposes, reascenable access to the Praperty to camply with this Contract. The Purchaser and/or the Purchasar's
presentative shall have the right to make a presetiemant and/ar a presccupancy inspection at which time the Seller shall have all utiiities in service.

12. WELL AND SEPTIC. - If the Praperty is an weil and/or septic systems, the {J Purchaser, at Purchaser's expense OR @-Seller, at Sefler's
pense, shal fumish the Purchaser on ar befcre setiement with a certificata that meets the lender’s requirements from the appropriate local gavemment
therity, or a private company chasen by written cansent of the parties, indicating that A. The well water cantains ne mare than the accaptable levsi of
ntammnants and ; B. The septic system appears to be functicning satisfastarily, and if known by public records, was installed pursuant to 3 valid heatth
partment permit. If either system is found defective agsggﬁtandard. the Seller jaﬂ take appropriate remedial action at'the Seller's expense.

( 1>

Y of
13. TERMITE INSPECTION. The Seller the ime of setlemant that 4l dwellings and/er garage(s) within the Praperty (exciuding fances
shrubs nat abutting garage(s) or dwelling(s)) afe free of visible termites and other wacd-destraying insects, and free fram visible insect damags. The
Purchaser, at Purchaser's expense OR efler, at Seller’s 2xpense, shall fumish g written repart to this effect acceptable to the lender fram a pest
atrel firm. Required extermination and repairs shall be at the Seller's expense. 9 BTH H S-S ES ) .

14. REPAIRS. If, as a condition of praviding financing under this Contract, the lender requires repairs to be made to the Property, then the
wchasaer shall give Notice to the Seller of the lender’s raguired rapairs. Within 5§ Days after Natice, the Seller shall give Nalice to the Purchaser whether
2 Seller wil make the repairs. If the Seller will not maka the repairs, the Purchaser shall give Notice to the Seller within S Days aftar the Seller's Notice
1ether the Purchaser will make the rapairs. If neither the Seller nor the Purchaser will make the repairs, then this Contract shall become-vaid and the
3posit shall be refunded in full to the Purchaser. This clause will nat release the Seller from any respansibiliies set forth in the paragraphs antited
:RSONAL PROPERTY, FIXTURES AND UTILITIES; EQUIPMENT, MAINTENANCE AND CONDITION; WELL AND SEPTIC; TERMITE INSPECTION:
OTHER TERMS, or any tarms specifically set ferth in this Cantract and any addenda.

15. DAMAGE OR LOSS. The risk of damage or loss to the Praperty by fire, act of Ged, or other casualty remains with the Seller until the execution
id delivery of the deed of canveyance. :

18. TITLE. The tle report and survey, if required, shall e ardered pramptly and, if net available at the scheduled date of saitlement, then settiamant
ay be delayed for up to 15 business days to abtain the litle rapert and survey after which this Contract, at the aption of the Seller, may be terminatad
d the Depastt shall be refunded in-full to the Purchasar. Fee simgpie tile to the Property, and everything that canveys with &, shall be said free of fians
cept for any loans assumad by the Purchaser. The Seiler shail camply with 2l arders, requiraments, or natices of violations of any caunty or lecal
itherity, candeminium unit ewners' asscciation, hameawners' or property owners' assaciation er acticns in any court on acsount thereof, against or
'ecing the Property an the date of selttement. Tile is to be goad and markstable, and insurable by a licensed title insurance company with ne addiional
k premium, Tile may be subject to cammanly acceptable easements, covenants, conditions and restrictions of record, if any; otherwise, the Purchaser’
ay declare this Contract veid and the Depasit shall be refunded in full, unless the defects are of such character that they may be remedied within 30
iys beyond the date of setifement set ferth in the SETTLEMENT DATE paragraph. In case action is required to perfect the tile, such action must be
ken promptly by the Seller at the Seller's expensa, The Broker is heraby expressly released from all liability for damages by reascn of any defectin
2 e, The Seller shall canvey the Praperty by general warranty deed with English covenants of tite (Virginia); general warranty deed (Waest Virginia);
ecial warramty deed (D.C. and Marytand). The Seller shail sign such affidavits, ien waivers, tax certifications, and other documents as may be raguired
' the lender, title insurance campany, Setlement Agent, or gavernment authorily, and autherizes the Setlement Agent to obtain pay-off or assumplon
‘ermation from any existing lenders. '

17. POSSESSION DATE. Unless otherwise agreed to in writing between the Seller and the Purchaser, the Seller shall give possession of the
operty at the ime of setiemant. If the Seller fails to do so and ccsupies the Property beyend the time of setlement, the Seller shall be a tanant by
flerance of the Purchaser and hereby expressly waives all notice to quit as provided by law. The Purchaser shall have the right to preceed by any legal
eans available to gbtain possession of the Property. The Seller shail pay any damages and costs incurred by the Purchaser includi ﬁcnable
ey fees. - @ E

18. SETI‘LEME_NIDAT%. The Sefler and the Purchaser shall make kil setiement in accordance with the terms of this Can&gct on ar, utual
nsent, befare ___ g—rfo——tS 4+ excapt as otherwise provided in this Cantra LA ﬂ 30‘ 2000
ao .
19. SETTLEMENT AGENT. The Purchaser wishes tétergploy o _Rs ZAE ("Settlement Agent®) to represent

2 Contract. Either party may retain their own counsel. The Purchaser agrees to contact the Settlement Agent within 10 Days of Contract Acsaptance
schedule satiement, which Setlement Agent shall order the title exam and survey if required. -

N . '



20. FEES, Fees for the preparation.of the [ |, that partion of the Setflement Agent's fee bii 3 the Seller, casts of releasing axising

appropriate legal fees and any other pruper charges assessed to the Seller shall be paid by Jie Seller, Fees for the tile exam (excapt

s otherwise provided) survey, recerding (including those for any purchase maney fusts) and that portion of the Settiement-Agent's fee biled to the

urchaser, sppropriate legal fees and any other proper charges assessed to the Purchaser shall be paid by the Purchaser. Fees to be charged shall

e reascnable and customary for the jurisdiction In which the Property Is located. (Recording, Transfer and Grantor's Taxes are cavered in the
ppropriate jurisdicienal addenda).

. 21. BROKER'S FEE. The Seller irrevocably insttucts the Settlement Agent to pay the Broker compensation ("Braker's Fee”) as set fcn:m in the
#ing agreement and to disburse the compensation offered by the Listing Campany to the Selling Campany in writing as of the Cantract Date, and the
maining amount of Broker's campensation to the Listing Company. - .

22. ADJUSTMENTS. Rents, taxes, water and sewer charges, front foot benefit and house cannection charges, condaminium unit awners'
ssociation, homeawners' and/or property owners' association ragular periodic assessments (if any).and.any other-operating charges, are to be -adjusted
) the date of setiement. Any heating or cooking fuels remaining in supply tank(s) at ime of settiement shail became the property of the Purchaser.
axes, general and special, are to be adjusted according to the certificate of taxes issued by the cailector of taxes, i any, excapt that recorded
ssessments for improvements completed prier to the Date of Accaptance, whether assessments have been levied or not, shall be paid by the Safler
r alowanca made at the ime of setlement. If a Deed of Trust is assumed, intarest shail be adjusted te the date of setlement and the Purchaser shall
simburse the Seller for existing escrow accounts, if any. : :

23. ATTORNEY'S FEES. In any action or preceeding invaiving a dispute between the Purchaser and the Seller arising out of this Contract, the
revaiing party shall be entitled to recsive from the other party reasonable attarney’s fees tc be determined by the court or arbitrater(s). In the event a
ispute arises resulting in the Broker being made a party to any litigation or if the Broker is required to bring litigation to callect the Braker’s Fee, the
urchaser and Seller agree ta indemnify the Braker, its employees, and/or licensees for all attorney fees and costs aof litigation, unless the [igatien resuits
1 a judgment against the Broker, its employees and/ar licensaes. : ‘

24, PERFORMANCE. Delivery of the required funds and exascuted documents to the Settlement Agent shall constitute suﬁicient. tender of
erforma)nceh F%n?: from this transaction at settlement may be used to pay off any existing liens and"encumbrances, inciuding interest, as required by
nder(s) or fenhclders. :

25. DEFAULT. [f the Purchaser faiils to settle as required, at the optian of the Seller, the Deposit may-be farfeited as liquidated damages and not
s a penalty, in which event the Purchaser shall be refieved from further liabilty to the Seller. If the Seller does not elect to accept the Depasit as liquidated
amages, the Deposit may not be the imit of the Purchaser's iabilty in the evert of a default. If the Deposit s forfeited, or if there is an award of damages
y a court ar a compromise agreement between the Seller and Purchaser, the Broker may accept and the Seller agrees to pay the Broker one-haf of
1¢ Depesitin feu of the Broker’s Fee, (provided Broker’s share of any forfeited Depasit shail not exceed the amount due under the listing agreement).
" the Seller fails to make full setlemaent as required, the Purchaser shall have all legal or equitable remedies, including specific performance andfor
amages. if either the Sefler or Purchaser refuses to execute a release of Deposit when requested to do sa in writing and a caurt finds that they should
ave executed the agreement, the party who so refused to execute a release of Deposit shall pay the expenses, including, withaut limitation, reasanable
tomey's fees, incurred by the other party in the litigation. The Seller and Purchaser agree that no Escrow Agent shall have any fiability to any party on
«ccount of disbursement of the Depasit ar on accaunt of failure to disburse the Depasit, except only in the event of the Escraw Agent's grass negligence
+willful miscanduct. The parties further agree that the Escrow Agent shall nat be liable forthe failure of any depaository in which the Depesit is piaced
ind that the Sefler and Purchaser each will indemnify, defend and save harmless the Escraw Agent fram any loss or expense arising aut af the helding,
isbursement or falure to disburse the Deposit, except in the case of the Escrow Agent's gross negligence or willful miscanduct. If either the Purchasar
i the Seller is in default, then in addition to all other damages, the defaulting party shall immediately pay the costs incurred for the tife examination,
ippraisal, survey and the Broker's Fee in full , : + )

- 26. OTHER DISCLOSURES. The Purchaser and Seller are advised to seek professionai advice concerning the condition of the property
ir concerning legal and tax matters. The following subparagraphs disclase seme matters which the parties may wish to investigate further. These
lisclosures are not intended to create a contingency. Any centingency must be specified by adding appropriate terms to this Contract. The parties
icknowledge the following disclosures: :

A. PROPERTY CONDITION. The Properly is sald in *AS IS* condition except as further provided in the EQUIPMENT, MAINTENANCE ANC
SONDITION paragraph. Various inspection services and home warranty insurance programs are available. The Broker is not advising the parties as
3 certzin gther issues, intluding witheut imitation: water, sewer or septic; sail candition; fload hazard areas; pessible restriciens of the use of the property
tue ta restrictive cavenants, zoring, subdivision, ar environmental laws, easements or sther documents; airpart or aircraft ncise; planned land use, reads
i highways; and canstruction materials and/er hazardous materials, incliuding without limitation flame retardant treated plywaodg (FRT), radon, urea

ormaldehyde foam insulation (UFFI)," polybutylene pipes, asbestos and lead-basad paint. Information relating to'these issues may be avaiiable from

ippropriate gavemmant autharities. A

8. LEGAL REQUIREMENTS.. All contracts for the sale of real property must be in writing to be enfarceable. Upan Centract Acceptance, this
santract becomes a legally binding agreement. Any changes must be made by written amendment.

C. FINANCING. Martgage ratas and assaciated charges vary with financial institutions and the marketplace, The Purchaser has the epportunity
o select the lender and the right to negotiate terms and conditions of the financing subject to the terms of this Cantract. The financing may raquirs
iubstantial lump sum (bailoan) payments on the due dates. The Purchaser has not refled upan any representations regarding the future availability o
nertgage meney ar interest rates for the refinancing of any such lump sum payments.

0. BROKER. The Broker may from time to ime engage in the general insurance, tile insurance, martgage loan, real estate setfement, home
varranty and other real estate-related businesses and services., Therefore, in addition to the Broker's Fee specified herein, the Broker may recaive
:ompensation reldted to other services provided in the course of this transaction. The Purchaser and Seiler acknowledge that the Broker is being retainec
iclely as a real estate agent and is nct an attoney, tax advisor, lender, appraiser, surveyar, structural engineer, home inspector ar other professionz
iervice provider, ' .

27. ASSIGNABILITY. This Contract may not be assigned withaut the written consent of the Purchaser and the Seller. If the Purchaser and the
3eller agrae inwriting ta an assignment of this Cantract, the ariginal parties to this Contract remain obligated hereunder untii setiement,

28, DEFINITIONS. “Days” means calendar days unless otherwise specified. For the purpase of computing time periods, the first Day shall be the
Jay following Defivery and the time pericd shall end at 9 p.m. en the Day specified. If a date for sattiement falls en a Saturday, Sunday, ar legal holiday
hen the setiement shall be en the pricr business day. *Contract Acceptance” means the date of final acceptance in writing of all the terms of this Contrac
not he date of expiration or removal of any contingencies). *Delivery* means hand-carried, sent by ovemight delivery service, by facsimile transmission
srwhen receipt is acknowledged in writing. In the event of overnight delivery service, Delivery shall be.deemed.to have been made on the Day following
he sending. The masculine includes the feminine and the singular includes the piural.

-8~ ~ Yl



29. NOTICES. All notices ("Notice”) requiredtobe  »n by this Coniract shd be in writing and shall be @~ ~ve as or e aate on which such Nogca
gliverad: ' - '

- " A, Addressed to the Seller at : __CR
transmitted by facsimile to ( ) S : ;
" B. Addressed to the Purchaser at Joh e MArc A2l Hoiv - flon /'L“"/"sz* iz _ OR
transmitted by facsimile to (T4 S=p3/) . e !

30. MISCELLANEQUS. This Contract may be signed in one or more counterparts, each of which is deemed to be an original, and all of which shall
sther canstitute ‘one and the same instrument  Documents obtained via facsimie mactiines shall also be considered as originals. Typewritten or
written provisions included in this Contract shall contrcl all pre-printed provisicns that are in confict. If the Cantractis veided, the Depasit shall be
ursed in acsordance with the DEPOSIT paragragh. ’

31. ADDITIONS. The follewing are made a part of this Contract FZE.M A =S £
es ?—(h‘o/uoms INSPECTION ADDENDUM G765 O No_LEAD - BASED PAINT DISCLOSURE FORM
‘es o _SALE OF HOME CONTINGENCY ADDENDUM O Yes o _LEAD - BASED PAINT INSPECTION CONTINGENCY
es o RADON ADDENDUM O Yes S’O(FHA HOME INSPECTION NQTICE

es (-6 HOME WARRANTY POLICY to be provided (specify}:
es (JNo STATE JURISDICTIONALADDENDUM ObC GFVA OMD OWVA (OOther
es (JNo CONDQ/COOP ADDENDOUM (DC and MO)

es (JNo OTHER (specify): _1=AGFNCY DTSCLOSIRT __ 2-DISCLAIMER/DISCLOSURE
P R - *a . L <.,

Voot haneg 'S exl,’aenic;. lLo 4 mul 7 it e
12.0THER TERMS. __ [ ope Shall be  masnteiaed n cosaent cordibens
4. 4 <A g2 e botsert hall  mot  Sell any fotfior R Acle
ho dAae s Ohcpedls which teewld decpctsr (Alee s& ﬂﬂ%&;

S Jlezs > Cailpimdeeerty,  Counse( Must < ggsove Fhis "<Ab KL
orThy e J-;gs s F pgadfvgdion 7 :

33. ENTIRE AGREEMENT. This Centract shal be bincing upon the parties, and each of their respective heirs, executors, administrators, successars
permitted 3ssigns, The provisions hereof shall survive the defivery of the deed and shail not be merged theremn, This Cantract, unless amended.in
ng, contains the final and entire agreement of the parties and the pacties shall not be beund by any terms, conditions, cral statements, warranties
spresentations not herein contained. The interpretation of this Comtract shall be govemed by the laws of the apprapriate jurisdiction. . - .

;/% )477'71 @ - (SEAL) /;Z{%S?EW/ fle (SEAL)

Signature

(seAn) - .. 1t (SEAL)

) Date Signature

te and time of Contract Acceptance (see DEFINITIONS PARAGRAPH) , 19 ! JAM OPM

Information purposes only:

ng Company’s Name and Address: Seling Campany’s Name and Address: ‘

aciate Name | ' Associate Name

ce # FAX # Office # FAX #

ker Cade: _ Broker Cede:
CThis & 3 3uggeIsd K™ owned by caran of Megop Rege Sy inc, (ST ). This form nas daen created 2nd
pretad exciusnvely (of e use of REALTORS® and Non-Romdent Mamoers of T Sharohalders, who may copy of otherwae (oproducs Mo farm n dendca)
form wen the 3ddition of Mewr company (0g0 and wah any oher Clanges beirgg 3ut 1Ot I 3 Searty sep Aty cher use of this form
by REALTCRS® and Non-R: M of Sha of 2y uoe of this Sxm oy ot Shae 3p the

BNGe writton cansent of the Sharencidern.
EALTOR SRRAEUNGY
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: VIRGINIA JURISDICTIONAL ADDENDUM

\is Adde du31 is made on [K-] M Ay, — A. | 998 . toaSales Contract ('Contraci’) dated

Jo NNad. . ,19_%¢ between Hontse Qaste . (Purchaser’

d__ Kenneth =~ Ao Shee £ (*Seller)

r the purchaser and sale of the Property: 22l Cood ML AJ-~ K-f%guvﬂe Ux. &_Q____
1. FINANCING

A. SECOND DEED OF TRUST. The Purchaser shall (JOSTAIN, OR (JASSUME a Second Deed of Trust loan for

secured by the Property amartized over years at a(J FIXED OR an (J ADJUSTABLE rate bearing (initial) interest of

% per year, or market rate avalable. The loan shall be payatie at approximately S________ per month, including principal and interest.
' charges relating to ebtaining or assuming the Secand Trust shall be paid by the Purchages T urchaser shall sign all documents required by the
1der for disbursement of the loan by semement. - .

15 Cﬂa/ ﬁ‘é% ‘ 198,20 o
B. SELLER Fm The éig shal irowde a O First @8%ond O Third Deed of Trustloan for $ _&éfgﬁ'_ﬁw—_secured

the Property, payable at approximately S per month or more mduchng . © % interest per year, the payfnent to be applied first
interest with the remainder applied to prin€ipal and with the balance dueé years from the date of setiement. if the Property or any interest
arein 's transferred, sald or canveyed, the note shall be due and payable in full unless the transfer,.sale or conveyance is consented to in writing by
e then current notehalder. The note may be paid in full or in part at any time without penalty. Any default or failure to pay any other lien or
cumbrance aon the Property shall be a default of the trust unless curad within 10 Days after written nctice from the notehalder, A late charge of 5%
alt be due on monthiy paymaents recaived mare than 10 Days late. The trust will require that the Purchaser provide immediate written praof to the
itehclder of payment for taxes and insurance when due. The trust will contain a provision assigning rents to the noteholder in the event of defautt,
1@ Purchaser shall furnish the Seller within 5 business days after the date of Contract Acceptance with a financial statement and credit report from
zredit reparting agency at the Purchaser's expense, and pramptly comply with additional reasonable requests of the Seller. The Sefler grants loan
proval under the terms of this paragraph unless the Seller notifies the Purchaser otherwise in writing within 3 bysiness days after receipt of ail the
irchaser’s financial data . Appraval shall not be unreasonably withheld. This Cantract is contingent, JJYes o,for _______ business days after
2 date of Contract Acceptance on the Seller abtaining a written comm:tment for the sale of the note at setlement at a discaunt notto exceed ____ %,
this Contract shall be vaidable at the option of the Seller.

2. TARGET LEAD-BASED PAINT HOUSING. The Seller represents that any residential dwelling(s) at the Property ere OR O were
t constructed before 1978.  If the dwelling(s) were constructed before 1978, then, unless exempt under 42 U.S.C. 4852d, this Contract is not
mplete and not ratified unless it includes, and the Seller and the Purchaser both accept, the following two amendatery forms: A. "Sale: Disclosure
d Acknowledgment of Infarmation on Lead-Based Paint and/or Lead-Based Paint Hazards®, AND 8. "Sales Contract Addendum for Lead-8ased

int Testing". ({ FAMLM BousE enLy

3. VIRGINIA PROPERTY OWNERS' ASSOCIATION ACT. The Seller represents that the Property O is, OR S‘ﬁﬁﬁ:ated within a
velopment which is subject to the Virginia Property Cwners' Association Act ("POA Act’). If the Praperty is within such a development, the PQA Act
juires the Seller to obtain from the property owners' assaciation an association disclosure packet and provide it to the Purchaser. The information
ntained in the assaciation disciosure packet shall be current as of a specified date within 30 Oays of the date of Contract Acceptance.

The Purchaser may canca! this Contract: (1) within 3 Days after the date of Contract Acceptance, if on or before the date of Cantract
ceptance, the Purchaser receives the association disclosure packet or Notice that the assaciation disclosure packet is not available; (2) within 3 Days
ar hand-delivered receipt of the assaciation disclosure packet or Notice that the association disclosure packet is not available; or (3) within 6 Days
2r the postmark date if the assodiation disclosure packet or Natice that the association disclosure packet is not available is mailed to the Purchaser.
e Purchaser may alsa cancel this Cantract at any ime prior to setfiement if the Purchaser has not been notified that the assaciation disclosure packet

not be available and the asscciation disclosure packet is not delivered to the Purchaser. Written notice of cancellation shall be hand-delivered or
fled, retum receipt requested, within the canceliation periad to the Seller. Such cancellation shall be without penatty; this Contract shall become veic
d the Deposit shall be refunded in full to the Purchaser.

If more than 6 maonths have elapsed between the date of Cantract Acceptance and the date of setlement, the Purchaser may make a written
juest for assurance from the association, at the Purchaser's expense, that the information submitted in the association disclosure packet remains
changed, or f there have been material changes, a statement specifying such changes.

The right to receive the association disclosure packet and to cancel this Cantract terminat:yement.

is

4. VIRGINIA CONDOMINIUM ACT. The Seller represents that the Praperty (J is, OR not a condominium unit, If the Property is a
wdominium unit, this Contractis subject to the Virginia Condominium Act which requires the Seller to furnish centain financial and other disclosures
he Purchaser prior to entering into a binding contract of sale. If the required disclosures are not available on the date of Contract Acceptance, the
ler shall promptly request them fram the Unit Owners' Assaciation and provide them to the Purchaser who shall acknowiedge receipt in writing upon
livery. If the Purchaser does not receive the disclosures within 15 Days after the date of Contract Acceptance or the disclosures are found
scceptatle to the Purchaser, the Purchaser may void this Contract by delivering Natice to the Seller within 3 Days after the disclosures were received
due (if not received) and the Deposit shall be returned promptly. If mare than 60 Days elapse between the date of Contract Acceptance and the
2 of setlement, the Purchaser may request disclosure of any material changes from the Unit Owners’ Assaciation. The Purchaser may veid this
ntract within 3 Days after either receipt of disclosure that there are material changes or faiiure of the Unit Owners’ Asscciation to provide assuranca
t there have been no material changes within 10 Days after recaipt of the request.

R - Virginia Jurisdictional Addendum - 10/97 - K1270 Page 1 of ?0_ Please Initial: Pumhmaﬁz’ ¢ Se!le% K)QS.



" 5. MRGINIA PROPERTY DISCLOSURE A/ The Virginia Residential Property Disclosure Ac  uires the Seller to defiver a disclaimer or
osure statement prior to the acceptance of this C...tract unless the transfer of the Property is exem,. . he law allows the Seller, on 3 disclaimer
sclesure statement provided by the Real Estate Board, efther to: (1) make no representations or warranties to the condition of the Property and
he Property "as is", except as otherwisa provided in this Contract OR (2) make a written disclosure concerning the Property, based an the Seller's
vedge of its condftion. If the Seller furnishes a disclosure statement, then the Seller is required at settiement to disclose any material change in
physical condition of the Property or to certify to the Purchaser that the condition of the Property is substantially the same. If the disclaimer or
osure fequired by law is delivered to the Purchaser after the acceptance of this Contract, the Purchaser may terminate this Contract by giving written
e to the Seder edther by hand delivery or by United States mai, postage prepaid, at o prior.to the earfiest of (1) 3 Days after delivery of the disclasure
sciaimer in person, (2) § Days after the postmark if the disclosure or disclaimer is properly mailed, (3) setiement on the Praperty, (4) occupancy
e Property by the Purchaser, (5) written waiver by the Purchaser in a separate document, or (6) the Purchaser's application for a mortgage loan
re such application cantains a disclosure that the right to terminate ends upon applying for the martgage loan.

6. POSSIBLE FILING OF MECHANICS’ LiEN. : NOTICE . ,
nia law (Secen 43-1 gt seq.) permits persans who have performed labor or furnished materials for the construction, remaval, repair or impravement
y bullding or structure to file aien agzinst the property. This llen may be filed at any ime after the work is commenced or the material is furnished.
1ot iater than the earfier of (1) 90 Days from the last day of the manth in which the lienor last performed work ar furnished materials or (7)) $0 Days
 the ime the constructon, removal, repair or improvement is tarminated. AN EFFECTIVE LIEN FOR WORK PERFORMED PRIOR TO THE DATE
SETTLEMENT MAY BE FILED AFTER SETTLEMENT. LEGAL COUNSEL SHOULD BE CONSULTED. :

7. CONSUMER REAL ESTATE SETTLEMENT PROTECTION ACT.
sice of Settlement Agent: You have the right to select a settlement agent to handle the closing of this transaction. The
lement agent's ro!e in closing your transaction invoives the coordination of numerous administrative and clerica-
ctions relating to the collection of documents and the collection and disbursement of funds required to carry out the terms
he contract between the parties. If part of the purchase price is financed, your lender will instruct the settlement agent
o the signing and recording of loan decuments and the disbursement of loan praceeds. No settlement agent can provide
il advice to any party to the transaction except a settlement agent who is engaged in the private practice of law in Virginis
‘who has been retained or engaged by a party to the transaction for the purpose of providing legal services to that party.

row, closing and settlement service guidelines: The Virginia State Bar issues guidelines to help settlement agents avoic
prevent the unauthorized practice of law in connection with furnishing escrow, settlement or closing services. As a party
real estate transaction, you are entitled to receive a copy of these guidelines from your settlement agent, upon request
ccordance with the provisions of the Consumer Real Estate Settlement Protection Act.

secﬁonﬁpersedes the S EMENT AGENT section of the Contract. maser O Seller wishes to employ T 9 s
VST EAATNCD (Setlement Agent”) to represent the Contract. The Purchaser agrees to contact the
lement Agent within 10 Days of Contract Acceptance to schedule settiement, which Setlement Agent shall order the tile exam and survey i
ired. : ) B S
8. ADDITIONAL FEES. Grantors tax shall be paid by the Seller. The Purchaser shall pay recording charges for the Deed and any purchase
ey trusts, - : '

9. TIME IS OF THE ESSENCE AS TO ALL TERMS OF THIS CONTRACT.

LER: , | PURCHASER; .
_&_W IQW%QQ,D\]J:K (SEAL) //// 9/ 99 W ;___2%_@ (SEAL)

Signature Date Signature

(SEAL) | / ' (SEAL)
Date : Signature

Signature

, ® 1997 Northern Virginia Association of REALTORS, Inc.
This is 2 suQgestad form af tha Nerthern Virginia Associaton of REALTORS®, Ine. ("NVAR") This form has been d and printed ivety far the use cf REALTORS®

and Non-Rosidamnt members of NVAR, wha may cogy of ctherwise raproduca this farm in identieal form with the additian of thew campany logo. Any cther usa of this ferm

by REALTCRS"® and Nan-Rosident members of NVAR, of any usa of this form oy ot NVAR, is pronibited withcut tha gnaf wititan consent of NVAR,
¢RUAL ROUIHG
SHRSRTUNITY

'OR"
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THIS DEED, made and entered into this 30th day of March,
2000, by and between KENNETH R. SHEETS and ANN R. SHEETS, '

- formerly known as Ann R. Roberts, husband and wife,

GRANTORS/PARTIES OF THE FIRST PART, and DEREXK H. GOBBEL and

JANINE §. SIERENS, husband and wife, as tenants by the entirety,
622 Woodside Drive, Rileyville, Virginia 22650,
GRANTEES/PARTIES OF THE SECOND PART,

WITNRSSETH:

That for and in consideration of the sum of TEN ($10.00)
DOLLARS, cash in hand paid and other good and valuable
consideration, the receipt of which is hereby acknbwledged, the
GRAN?OﬁS do hereby bargain, grant, sell and convey with General
Warranty and English Covenants of title, TOGETHER WITH the |
right-of-way hereinafter set forth, unto Derek H. Goebel an¢
Janine S. S8iebens, husband and wife, as tenants by the entirety
with the right of survivorship as at common law and not as
tenants in common, all that certain tract.or parcel of land,
together with all improvémencs thereon, and all riqhts, ‘
easements and appurtenances thereunto belonging, lying and being
situate in'Sprianield Magisterial District of Page County,
virqinia; lying on the east side of the Shenandoah River and
west of Virginia State Route 684 described as containing 15.05
acras according to that certain metes and bounds description of
a portion of property of "Kenneth R. Sheets and Ann R. Sheet;"®
dated March 27, 2000, and attached hereto as Exhibit A . . . .

and being the southwest portion of the real estate acquired Ly

 Kenneth R. Sheets, single and Ann R. Roberts, single, who is now

by marriaqe‘known as Ann R. Sheets from Kenneth F. Mcxeehan and
Betty J. McKeehan, husband and wife, by -deed dated December 20,
1985, and which is of record in the Clerk's Office of the
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Circuit Court of Page County, Virginia, in Deed Bock #389 at
Page 122.. ' t

The property hereinabove described and conveyed is conveyed
TOGETHER WITH a non-exclusive easement 50 feet in width for
purposes of ingress, egress and utility purposes the center line
of wpiéh right-of-way is the center line of that caertain
existing road extending from the property hereinabove conveved
to Virginia Route 684, provided however, that when the said
existing road approacﬁes or adjoins a_side boundary line of Ehe
property which remains vested in the parties of the first part
that the 50 focot right-of-way shall then‘adjoin the said ‘
boundary line of the property to constitute an easement 50 foot
in total width and shall encompass the said existing road.
' This conveyance is made subject to all easements,
‘restrictions and conditions of record insofar as they may
lawfully affect the real estate hereinabove described.

The said parties of the first part covenant that they have

the right to convey the real estate hereinabove described to the

grantees. :
WITNESS the following signaturemls-.
M K (SEAL)
- K ath R. Sheets

Mﬁ(sm«m

Ann R. Sheets, formerly
known as Ann R. Roberts

SWEYHAM & Hourr
AFTORNEYS & GOUKXSTALONS
AT aw
LURAY, VIRGINIA
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STATE OF VIRGINIA,
COUNTY OF PAGE, TO-WIT:

The foragoing wr;i!:ing was acknowledged before me this ,3_’&_
day of March, 2000, by Kenneth R. Sheets and Ann R. Sheets,
formerly known as Ann R. Roberts, husband and wife, in my County

and State aforesaid.

My commission expires \.»&J-U-C‘-""J' 3l acoy-

» Notary Public

" FrPROVED FMRECCTT T'""..z/__DAY OFM N
~ Eial-COURTY PLANNING Cﬂrli'MiSSlUN

INSTRUMENT $#0886288873
RECORDED IN THE CLERK“S OFFICE OF
PAGE COUNTY OM
MARCH 31, 2699 AT B4:14PN

$30.80 GRANTOR TAX WAS PRID AS
'REQUIRED BY SEC 53.1-892 OF THE YA. CODE
STATE: $48.80 LOCAL: $49.09
‘ C.R. WILSOMs CLERK

BY: = (DC:
SWETHAM & HaurF
ATTERKEYS & CoUNaCLLORS

AP Law
LURAY, VIRGINIA
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. Metes and Bounds Description
Portion of Property of
“Kenneth R. and Ann R. Sheets”
Springfield Magisterial District
Page County, Virginia '
Deed Book 389 * Page 122
Tax Map #15(A)6 (portion of)
15.05 Actres
3/27/00

Beginaing at a corner post, corner to thelandscfHarryE. andlanﬁl’nmz; said comer
being Tax Map #15(A)19 and #15(A)20;

" thence with the lands of said Printz, S 28* 11’ 13" W for 261.53 feet to a corner post,
said corner of the lands of Wallace Dale Wood;

theace with the lands of Wallace Dale Wood, N S 19° 54" W for 368. 73 feet to alarge
! Cedar Snag; said camer to James J. Wood;

! theace with the lands of said James J. Wood; N 60° 31’ 10" W for 575.53 feet to an Iron
Pin found;

: theace continuing with said James J. Wood lands; S 51° 43° 44” W for 534.93 feet to an
Iron Pipe found;

thence N 7° 19° 29” E for 522.88 fest to a set stone found; being a comer to the lands of
Mildred E. Wood Estate ; .

:_hence with saxd Waood Estate lands, N 21° 19’ 29" E for 108.90 feet to an Iron Pin
ound; A ..

theace N77° 10’ W for 24.75 feet to an Iron Pin found;
_thence N 01° 43° 42" W for 174.12 feet to a comer post;

" thence N 8I° 06’ 09” W for 495.70 feet to an Iron Pin found on the low mean water
mark of the Shenandoah River;

thence with said river low water marl N 31° 47" 59" E for 42.39 fe=t to an Iron Pin on
said river bank;

thence leaving said river andnmninganew[ime through the lands of Kenneth R, and
Ann R, Sheets, S 81° 06’ 09™ E for 1125.00 feet to an Iron Pin to be set;

thence continuing with new line through the land of shests S 42° 18 53™ E for 919.88
feet to the place and point of beginning and containing 15.05 acres more or less.



BKO610PGELE

OPTION FOR SALE OF REAL ESTATE

THIS AGREEMENT is made this 31st day of March, 2000, between Kenneth R. Sheets
and Ann R. Sheets, husband and wife, the “Seller”’ a.nd Derek H. Goebel and Janine S. Sxebens,
husband and wife, the “Purchaser”.

1. Description of Real Estate. Seller grants to Purchaser the irrevocableand exclusive
right and option to purchase the balance of Seller’s farm in Page County, ergtma (after the
conveyance of even date of a 15,05 acre partion thereof to Purchaser) which farm is currently
identified on Page County tax maps as Parcel 15-A-6 and which was acquired by Seller by deed of
record on the Clerk’s Office of the Circuit Court of Page County in Desd Book 389, Page 122.

2 Term of Option; Methad of Exercising, ’Ihxs option ‘shall expire at tmdmght on
June 30, 2000, and it may be exercised within the option period by providing written notice to Seller,
which maybe hand delivered or mailed, and if mailed, the date of deposmng such notice in the
Umted States mail, postage prepaid, shall constitute the date of exercising the opuon.

3. Purchase Price. If Purchaser exercises this option, the pumhase pnce is Three
Hundred Eighty-Five Thousand Three Hundred Dollars ($385,300.00). The sale is in gross and not
by the acre. As a consideration for this option, Purchaser shall make a deposit at the time of
execution of this option in the amount of Five Hundred Dollars (§500.00) to be held in escrow by
Seller until settlement and such deposit will be credited against the purchase price. In the event
Purchaser elects not to exercise this option, the deposit shall be returned to Purchaser unless
Purchaser has breached this option in which case the deposit shall be retained by Seller in lieu of any
other remedies ava;lablc to Seller.

4. Paymeat of Purchase Price. Ifthis option is exercised, the balance of the purchase
price shall be paid in cash (cashier’s or certified check) or by initiating a wire transfer prior to 2:00
p.m. on the Settlement Date, as hercinafter defined, of unmedlatcly available federal funds to
Seller’s account at a bank or trust company specified by Seller in writing to Purchaser in an amount
equal to the balance of the purchase price. Seller may assign the sale proceeds due Seller at
settlement.

5.  Settlement Date. Ifthis option is excrcxsed, settlement shall be made in the ofﬁcm
of Pyrohaser's "'!f‘mey or at such other location a2 ths p=iics meoy 2z0s, within fifleen (15) days .
after this option is exercised but in no event later than July 30, 2000, provided that time may be
extended by mutual agreement or if necessary to complete examination of title, prepare necessary
documents, or correct title defects reported by the title examiner.

6.  Title. Atsettlement,Sellershallconveyto Pm'chasugood, marketableand insurable
fee simple title to the property by deed of general warranty containing English Covenants of title,
free of all liens, encumbrances, and leases except for normal utility easements. In the event the title
examination or survey reveals facts which constitute valid title objections or affect the marketability
ar insurability of title, Purchaser shall have the option to terminate this contract with no penalty,
unless Seller, at Seller’s expense, cures the title objections within areasonable time but not to exceed

=« PLAINTIFF'S
7 i EXHIBIT
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mnety (90) days. Obtaining 2 commitment from a title insurance company operating in Virginia for
_ title insurance at standard rates, without exception as to the defect claimed, shall constitute
'comphance with the requiremeats of title. If the title objection is substantial enough, in the written -
opinion of counsel for Purchaser, that counsel cannot certify the title but a title company will insure
the same, then Seller shall have the option of paying the premium for insurance, or, if Seller does
not desire 1o pay the premium, either Seller or Purchaser may terminate the contract if either so
desires. In the event of termination, the deposit shall be returned. Nothing shall prevent Purchaser
in such a situation from electing to pay the premium and continue with the contracts.

Ifthe prépcrty is under any land use assessment, Seller agress to take all action necessary to
ensure that the property contintes to be taxed under land use assessment. If this salc results in
disqualification from land use eligibility, Seller shall notbe responsible fcrpa.ymeut ofany roIIback
taxes assessed.

-7.” . Risk of Loss. Risk of loss or damage by fire or other casualty to the property or
taking by eminent domain before settlement is assumed by Seller. In the event of such loss or
damage Purchaser shall have the option of either (a) terminating this agreemient and recovering the
deposit, or (b) continuing with the agreement in which event the Seller shall assign to Purchaser all
of Scller's rights under any applicable insurance policy and any condemnation awards and pay over
to Purchaser any surns received as a result of such loss or damage. o

8. Warranties. Purchaser has inspected the property including anyimprovementsand,
except as otherwise provided in this contract, agrees to accept it in its condition on the date of this
option. The property shall be in substantially the same condition at settlement as at the time of the

- execution of this contract.

9. Zoning, Purchaser agrees to accept the property as presently zoned.
10.  Possession. Possession shall be given to Purchaser at the time of seitlement.

. 11, Closing Costs. Real estate taxes for the current year shall be prorated as of the date
of settlement. Seller shall pay for preparing the deed and the grantor’s recording tax and provide
certificates for non-foreign status and Form 1099-S. Purchaser shall pay for survey costs, rollback
taxes, if any, title examination, title insurance and other deed recordation costs. All other closing
costs shall bepaid by Purchaser. Rents, if any, shallbe promted as of date of closing and any deposit
transferred to Purchaser.

12 Leases, Seller represents that any leases, can be umlaterally canceled by Purchaser
upoa providing no more than ninety (90) days written notice to tenant. Seller shall provide copies
of any leases to Purchaser prior to the expiration of the option period. Leases shall be assigned to
. Purchaser as of the date of settlement. Seller represents that as of date of settlement there will be
no prepaid rent and no Seller default on any outstanding leases.

13, AdverseClaim. Purchaser acknowledges that there may be a claim to the real estate

by Harriet Castle arising from a prior contract between the Scller and Castle and that this optien is
null and void and the deposit will be refinded in the event 2 memorandum of lis pendens is filed by

-1 8_
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Castle prior to recordation of this option agreement or prior to closing if this option agreement is not
recarded ar there is a determination by a court of competent jurisdiction that Castle has arightto
specific performance prior to closing, : :

14.  Realtors Commissions. Any commissions due shall be paid by the party who
retained the services of a real estate broker or agent.

15. GeneralPruvisions. This option represents the entire agreement between the parties.
hereto relating to the property and supersedes all prior and contemporaneous negotiations,
understandings and agreements, written or oral between the parties. This option shall not be
amended or modified, and no waiver of any provision hereof shall be effective, unless set forth in
a written instrument authorized and executed with the same formality as this option. This option
shall be construed according to the laws of the Cemmonwealth of Virginia and shall be binding upon
and inure to the benefit of the heirs, personal representatives, successors and assigns of the parties;
and is not assignable by either party without the written permission of the other party.

16.  Attorneys’ Fees and Costs on Default. If either party defaults under this option,
the defaulting party shall be liable for expenses incurred by the non-defaulting party, including
attorneys’ fees incurred in a.rtcmpnng enforcement of the agreement.

‘WIINESS the following signatures:

Daled32 30 00 w P< ﬁ*"b(ssm
< ‘ * Kenn¢th R. Sheets, Seller

Dated 3[3! ,2000 ' /Q‘Yh ﬂ? MJ%Z; (SEAL)

Dated _gé,L 2000

Am R, Sheets, Seller”

(SEAL)

Dated 5 2000
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COMMONWEALTH OF VIRGINIA, AT LARGE,
GEFY/COUNTY OF {1¢f | to-wi:

!

The foregoing instrument was acknov\ ledged bcforc me this theﬁl dav of M

2000, by Kenneth R. Shests.

otary Pubh?

cho}a‘mjussxon expires: Q % C% é@% Z,‘

COMMONWEALTH OF WRGINIA, AT LARGE,
CITY/COUNTY OF O.CZ , to-wit:

The foregoing instrument was acknowledged before me this the 5 Z ﬂ of M

2000, by Ann R. Sheets.

13

Not

y comrmsston expxres Q’ 80 &OO '

COMMONWEALTH g?'mGMA, AT LARGE,
QFHCOUNI’Y OF g‘_.C( , to-wit:

2 ott !ZZ %
The foregomg instrument was acknowledged before me this th=6 [ day of

2000, by Derek H. Goebel.
n : . . L.
Notary é;g é ' |
My commission expires: q;/ ggé 00/ ’ .

..20;.
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COMMONWEALTH OE,VIRGINIA, AT LARGE, :

' COUNTY OF _tac( , to-wil:
. rs) '
The foregoing instrument w T . 5['@’ @1 , é '
2000, by Jazine 8, Sicbens, as acknowledged before me this the day of ._

;ﬁmzfé. (D lasd
Notary Publi
QOO |

My commissica expires:

Jwap

IMSTRUMENT #982003374
RECORDED IM THE CLERK’S OFFICE OF
PAGE COUNTY ON '

' __MARCH 31, 286@ AT &4 :15PM
CQR. ILSDN.' ':
BYT T: fé ;,éé 'i 109}

GHO107.wPD
37350-{-MWR1010.WPD
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[Space Abave This Line For Recording Data}

DEED OF TRUST.

" THIS DEED OF TRUST( Sccunly lnsu'umea:") is made oa r-nmul! 17, 1999

Thegrantoris  XENNETH R SHEETS AND ANN R SHEETS (FORMERLY KNONN A8 ANN R ROBERTS),
EUSBAND AND WIFX

: ("Borrower™), The trustee is
JORN C HILL of 1 8 ROYAL AVR FRONT ROYAL
Virginia, and ~ BENJAMIN M BUTLER of 112 8 CAMERON WINCHESTER

Virginia, trustees (any one of whom may act aed are referred to as "Trustee™). The beneficiary is
DOMINION SAVINGS BANX rss

which is organized and existing under the laws of THEZ UNITED srxrxs OF AMBRICA

. ’
, and whose address is
1 S8Q0UTH ROYAL AVENUE, FRONT ROYAL, VA 212630 ‘

(“Lender™). Borrower owes Lender the principal sum of
ONB HU'NDR!D SIXTY-042 THOUSAND FIVE. HUNDRED FIFTY AND NO CENT3

Dullurs (US. § 161,5350.00 ). This debt is evidenced by Borrower's note dated the same date as this Security

lastrumeat ("Nate™), which provides for moathly paymcats, with the full debt, if not paid earlicr, due and payable oa
MARCH 1, 2029 » This Security Instrumeat secures to Leader: (a) the repayment of the debt evidenced by
the Nate, with interest, and all regewals, extensions and modifications of the Nate; (b) the payment of all other sums, with
Interest, advaaced under paragraph 7 to protect the security of this Security lnstrument; and (c) the performance cf
Borrower's covenaats and agreemeats under this Security Iastrument and the Note. For this purpose, Barrower irrevocabiy-
graats and conveys to Trustee, in trust, wuh power of sale, the following described property located in

[

PAGR COUNTY . Virgini. &’
8x% ;rncnn
-
which has the address of 321 GOOD MILL ROAD RILEYVILLE
: {Streat] (Quyl
Virginia 42630-9801 ("Pro Address™);
{Zp Cods} pecty )

VIRGINIA - Single Pamily - Fanale Maw/Freddie Mac Uaiform Instrument Farm 3047 %90

. GREATUANG B
TEM 190003 (B811) (Page | of 7 pages) To Ordar G 1403430435303 Faa 418-701-1130
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TOGETHER WITH all the improvements now or hereafler erected oa the propexty, and all easements,
ﬂxmno\vothe:uﬁe:l.pax}ﬁlhcpropeny.Allxeplaceménumdaddilionahaﬂﬂsabeeovaedby&ﬁs&wﬁzy
Instrumeat. All of the foregoing is referred to in this Security Instrumeant as the “Property.”

BORROWER COVENANTS that Borrower is lawfully scised of the estate hereby conveyed and has the right to grant
and convey the Property and that the Property is uncacumbered, except for eacumbrances of record. Borrower warrants and
will defend geaerally the title to the Property against all claims and demands, subject to any eacumbrances of record.

THIS SECURITY INSTRUMENT combincs uniform covenants for aatiogal use and noa-uniform covenaats with Limited

 variations by jurisdiction to coastitute a uniferm security instrument coveriag real property.

UNIFORM COVENANTS. Borrower aad Leader covenant and agree as fallows: .

1. Payment of Principal and Interest; Prepayment and Late Charges. Barrower shall promptly pay whea due the
principal of and iaterest o the debt evidenced by the Note and any prepayment and late charges due under the Note. .

2. Funds for Taxes and Insurance. Subject to applicable law or tu a written waiver by Lender, Borrower shall pay to
Leader on the day monthly payments are duc under the Nute, until the Note is paid in full, a sum (“Fuads®) for: (o) yearly
taxes and assessments which may attain priority over this Sceurity lastrument as 3 lica on the Property; (b) yearly leaschald
payments or ground rents on the Propenty, if any; (c) yearly hazard or property insurance premiums; (d) yearly flood
insurance premiums, if any; (¢) yearly montgage insurance premiums, if any; and (f) any sums payable by Barrower to
Leader, in accurdance with the provisions of paragraph 8, in licu of the payment of mongage insurance premiums. These
ftems are called “Escrow Rtems.” Lender may, at aay time, collect and hold Funds in an amount not to exceed the maximum
amount o leader for a federally related mortgage loan may tequire for Burrower's escrow account under the federal Real
Estate Settlcinent Procedures Act of 1974 as amended from time ta tine, 12 U.S.C. § 2601 ef seq. ("RESPA*), unlcss ancther
law that applies to the Funds scts a lesser amuunt, I s, Lender may, ot any time, collect and hold Funds in an amount aotto

exceed the lesser amount. Lender may estimate the amount of Funds due un the busis of currcat data and reusonuble cstimates

of expenditures of future Escruw Items or otherwise in accordance with applicable law.

The Funds shall be held in an institution whase deposits are insured by a federal agency, instrumentality, or entity
(Including Lender, if Lender is such an instiwtion) or in any Federal Home Loar Bank. Leader shall apply the Funds to pay
the Escrow ltems. Lemder may not charge Burcuwer for holding and applying the Funds, onnunlly analyzing the escrow
account, ar verifying the Escrow ltems, unless Lender pays Borrower interest on the Funds and applicable law permits Lender
to make such a charge. However, Lender may require Borrower to pay a one-lime charge fur an independent real estate tax
feporting scrvice used by Lender in conncction with this loan, unless applicable law provides otherwise. Unless aa agreement
is made or applicable law requires interest to be paid, Leader shall nat be required to pay Burrower any interest ur caraings on
the Funds. Burrower and Lender may agree in writing, huwevee, that interest shall be paid on the Funds. Leader shall give to
Bortuwer, without chacge, an annunl aveounting of the Fumls, showing credits and debits to the Funds and the putpuse for
" which each debit to the Funds was made. The Funds are pledged as additional seeurity for all suins secured by this Seuurity
Instrumient. : :

I the Funds held by Lender excecd the amounts permitted to be held by applicable law, Leader shall account to Borrower
for the excess Funds in accordance with the requireiients of applicable law. If the amount of the Funds held by Leader at any

time is not sufficient to pay the Escrow Items when due, Lender may so notify Borrower in writing, and, in such case
Barrower shall pay to Lender tic amuunt nccessary to muke up the deficieacy. Borrower shail make up the defivicacy in oo .

more than twelve monthly payments, at Lender's sole discretion. e

Upon paymeat in full of oll sums sccurcd by this Sceurity Instrument, Lender shall promptly refund to Borrower any
Funds held by Leader. If, under paragraph 21, Lender shall acquire or scil the Propenty, Lender, prior to the acquisition or
sale of the Propenty, shull apply any Funds held by Lender at the time of acyuisition oc sale as a credit against the sums
sccurcd by this Sceurity [nstrument.

3 Appllcation of Paymentn, Unleas applivable law provilea atherwine, all payments received by Leader uader
paragruphs | and 2 shall be applicd: first, to any mepayment charges due under the Notes secund, to amounta payable under
paragraph 2; third, to interest due; foundy, to principal duc; and last, o any late churges due under the Nute.

4. Charpes; Liens. Borrower shall pay all taxcs, assessments, charges, fines and impositions attributable to the
Property which may attain priority over this Sccurity Instrument, and leaschold payments or ground reats, if any. Borrower
shall pay these cbligations in the manner pravided in paragraph 2, or if not paid in that maaner, Borrower shall pay them on
time directly to the persun owed payment, Burrower shall promptly furnish to Lender all notices of amounts to be puid under

thia paragraph, If Burruwer makes these payments dircetly, Borrower shall. promptly fumnish to Lender reccipta evidencing

the puyments. '

Burrower shall promptly discharge uny lien which hus priority aver this Sceutity Instrument unless Borrower: (a) ogrees
in writing to the paymeat of the cbligation securcd by the lien iz a manner acceptable to Leader; (b) contests in good faith the

Form J047 990
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ITEM 194002 (9811) (Page 2 of 7 pages) To Oroer Cuit: 1-300-430-030300 Fax €16.79141130
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liea by, or defends against enforcement of the lien in, legal proceedings which in the Lender's opirion oper;(e to prev;:nl the
enforcement of the lien: or (¢) sceures fram the halder of the licn an agreement satisfactory to Leader subardinating the liea to

this Security Instrument. If Lender dotermines that any part of the Property is subject to a liea which may attaia priority over .

this Security [nstrument, Lender may give Barrawer a notice ideatifying the liea. Borrower shall satisfy the licn or take one ar
mare of the actiona set forth above within 10 days of the giving of potice, .

S. Huzard or Praperty Insurance. Burruwer slull keep the improvements now existing or hereafter erceted un the
-Property insurcd oguinst loss by (ire, hazards included within the term "extended coverage” ard any uther hazards, Including
floods or flooding, for which Lender fequires insurance. This insurance shall be mointained In the amounts and
for the periods that Leader requires. The insurance carrier providing the insurance shall be chasen by Borrower subject to
Lender's approvat which shail nat be unrcasonably withheld. If Barrower fails to maintain coverage described abave, Lender
may, at Lender’s aption, abtain coverage to peatect Lender’s rights in the Property in accordance with paragraph 7. '

All Insurance pullcics and renewals shall be nceeptuble to Lender and shall include a standard mortgage clause. Lender
shall have the right to hold the policies and renewals, If Leader requires, Borrower shall promptly give to Leader all feccipts
of paid premiums and rencwal notices, [n the event of loss, Borrower shall give prompt natice to the insurance carricr and
Lender. Lender may make proaf of loss if not made promptly by Barrower. : :
~ Unless Lender and Barrower otherwise agree in writing, insurance proceeds shall be applied to restaration or repair of the
Property damaged, if the restoration ar repair is economically feasible and Lender's security is not lessened. [[ the restoration
of repair is not cconumically feasible ur Lender's security would be leasened, the insurance proceeds shall be applied to the
sums secured by this Sccurity Instrument, whether or nct then due, with any excess paid to Borrower. If Borrower abandoas
the Property, or ducs nat answer withia 30 days a notice from Lender that the insurance carrier has offered to settle a claim,
then Lender may collect the insurance procceds. Lender may use the proceeds to repair or retare the Property or ta pay sums
secured by this Seeurity Iastrument, whetlier or not then due. The 30-day period will begin when the nutice is given.

Unless Lender and Barrower otherwise agree in writing, any application of proceeds to principal shall aot extend or
pustpune the due date of the monthly puyments referred to in pueagraphs | and 2 or change the amouat of the payments, If
under pasageaph 21 the Property is acquised by Lender, Borrower's right to aay insurance policics and proceeds resulting
from damage to the Praperty prior to the acquisition shall puss to Lender to the extent of the sums secured by this Security
Instrument immediately priar to the acquisition. )

6. Occupancy, Prescrvation, Malntenance and Protectlon of the Property; Borrower’s Loan Applleation;
Leaschalds. Burruwer shall aceupy, establish, and use the Property as Borrawer's principal residence within sixty days aftet
the exccution of this Security [nstrument and shall continue to occupy the Property as Borrower's principal residence for o
least onc yenr after the date of occupancy, unless Lender atherwise agrees in wriling, which consent shall aot be
unreasenably withheld, or unless extenuating circumstances exist which are beyond Borrower®s cuatrol, Burrower shall not
destruy, dumuge or fmpair the Praperty, allow the Praperty to deterivente, or commit waste on the Propenty. Borrower shalt
be in default if any forfeiture sction or proceeding, whether civil or criminal, is begun that in Lender’s good faith judgmeat
cnuld result In furfeiture of the Propenty or otherwise materinlly impair the licn crented by this Security- Instrument or
Lender's sceurity interest. Borrawer may cure such a default and reinstate, as provided in paragrapgh 18, by causing the action
or proceeding to be disnissed with a ruling that, in Lender's good faith determination, precludes forfeiture of the Borrower's
faterest in the Property or other materinl impairment of the lien created by this Security Instrument or Lender's security
Interest. Barrawer shall also be in defuult if Burrower, during the loan application process, gave materially false or inaceurate
information ar statements to Leader (or failed to provide Leader with any material information) in connection with the loaa
avidenced hy the Nute, Including, but sat Himited 1, representations concerning Borrower's eecupancy of the Property as o
principal residence. If this Sceurity Instrument is an a leaschold, Barrower shall comply with all the provisions of the lease. If
Bu;mwrr uctjuires fee title ta the Property, the leaschold and the fes tiile shall nat merge unleaa Lender agrees ta the merger in
writing. : _ )

7. Protection of Lender’s Rights In the Property, If Burrower. faila to perform the cuvenants and agreementa
contained in this Sceurity Instrument, or there is a legal proceeding that may significantly affect Lender's rights in the
Pruperty (such os a proceeding in bankruptey, prubate, (or condemnativa ur forfeiture or to enforce laws or regulatiuns), then
Lender may do and pay for whatever is necessary lo protect the value of the Property and Lender's rights in the Propeny.
Lender’s actions may include paying any sums secured by a lica which has priority over this Security Instrument, appearing in
court, paying reasonable attorneys’ fees and eatering on the Property to make repairs. Although Leader may take action under
this paragraph 7, Leader does aot have to do sa.

Any amaunts disbursed by Lender under this paragraph 7 shall become additional debt of Borrower secured by thic

Security Instrumeat. Unless Borrower and Lender agres to other terms of payment, thess amounts shall bear interest from the -

date of disbursemsnt it the Nata rata and shail be payabis, with intereat, upon actics from Leader to Borrower requesting
payment, - , ' .

Form 3047 9. -
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8. Mortgage Insurance. If Lender required mdngage insurancs a2 1 condition of making the loan secured b
Security Instrument, Borrower shall pay the premiums required 1o maintala the martgags Insurance in effect, If, foz: :!:;
reasos, the mortgage insurasce coverage required by Lender lapses or ceases to be In effect, Borrower shall pay the premiums
required to obtain coverage substaatially equivalent to the mortgage insurance previously in effect, at & cost substantlally
equivaient to the cost to Borrower of the mortgage insurance previously in effect, from an alternate mortgage insurer
approved by Lender. If substantially equivalent mortgage insurance caverage is not available, Borrower shall pay to Leader
each month a sum cqual to one-twellth of the yearly mortgage insurance premium being paid by Borrower when the
Insurance coverage lapsed ar ceased to be in effect. Lender will aceept, use and retain these paymecats as a loss reserve in liey
of mertgage insurance, Loss reserve payments may no longer be required, at the option of Leader, if mortgage insurance
coverage (in the amount and for the period that Lender requires) provided by aa insurcr approved by Lender again becomes
available and is obtaincd. Borrower shall pay the premiums required to maintain mortgage insuraace in effect, or to provide a

loss rescrve, until the requirement for mortgage insurance ends in accurdance with any written agreement between Borrower
aad Leader or applicable law, . '

9. Inspection. Lender or its agent m

give Borrower natice at the time of or prior o an inspection specifying reasonable cause for the inspection.
10. Condemnation. The procecds of any award or claim for damages, direet or consequential, in connection with
any condemaation or ather taking of any part of the Praperty, or for conveyance in licu of condemnation, are hereby assigned
and shall be paid to Leader. e
In the event of a total taking of the Property, the proceeds shall be applicd to the sums sesured by this Security
Tnstrument, whether or nat then due, with any cxcess paid to Borrower. In the event of a partial taking of the Property in
which the fair market value of the Property immediatcly before the taking is equal to or greater than the amount of the sums
" securcd by this Sceurity Instrument immediately before the taking, unless Borrower and Leader otherwise agree in writing,
the sums sceured by this Sccurity lastrument shall be reduced by the amount of the proceeds multiplicd by the following
fraction: (a) the total amount of the sums sceused immediatcly before the taking, divided by (b) the fair market value of the

" Propenty immediately before the taking. Any balance shall be paid to Borrower. In the event of a pantial takisg of the
Property in which the fair market value of the Property immediately before the-taking is less than the amount of the sums
secured inuncdiately before the taking, unless Borrower ond Lender otherwise ogree in writing ar unless applicable law
otherwise provides, the proceeds shall be applicd to the suins sceured by this Sceurity Instrument wlhicther ae not the suins are
then due. :

If the Pruperty is abandoned by Borrower, or if, alter notice by Leader to Borrower that the condemnor offers to make na
award or scttle a claim for damages, Borrower fails to respond to Lender within 30 days after the date the notice is given,
Lender is authurized to collect and upply the proceeds, at its optioa, cither to restoration or repair of the Pruperty or to the
sums sccurcd by this Security: Instrument, whether or not then due. o :

. Unlcss Lender and Borrower otherwise agree in writing, any spplication of proceeds to priacipal shall not extend or
postpoae the due date of the monthly paymeats referred to in paragraphs 1 and 2 or change the amouat of such paymeata.

11. Barrower Not Released; Furbearance By Lender Not a Walver. Extension of the time for payment or
medification of amortization of the sums sceured by this Sccurity {nstrument granted by Lender to any successar in interest
of Baorrower shall not operate to release the liubility of the original Barrower or Borruwer's successors in interest. Lender
shall not .be required to commence procesdings against any successor in interest or refuse to extend time for payment or
otherwise modily amortization of the sums sceurcd by this Security Instrument by reason of any demaand made by the
ariginal Borrower or Borrower's successors in interest. Any forbearance by Lender in exercising any right or remedy shall
not be a waiver of ar preclude the exercise of any rigit or remedy. : ‘

12, Successors and Assipns Bound; Joint.and Several Liahility; Co-signers. The covenants and agreements of thia
Sceurity Instrument shall bind and benefit the sucressors and assigns of Leader and Burrower, subjest to the provisioas of
paragraph 17, Baerrower’s covenants and agrecments shall be joint and scveral. Aay Borrower who co-signs this Sccurity
Instrument but does not. exeeute the Note: (a) is co-signing this Sceurity Instrument oaly to mortgage, grant and convey that
Borrower's interest in the Property under the terms of this Sceurity [nstrument; (b) is not'personally ebligated to pay the sums
“securcd by this Sceurity Instrument; ond (¢) ugrees thut Lender und uny other Borrower muy agree (0 extend, mudily, furbear
or make any aceommodations with regued 10 the termy of this Sceurity Instrzment or the Nate without that Borrower's
conacnt.

13. Loan Charges. Ifthe loan sccured by this Sceurity [nstrument is subject to o law which scts maximum loan charges,
and that taw is finally interpreted s thut tlic interest or uther loun charges culleeted e to be collested In coanection with the
loan exceed the permitted limits, then: (a) any such loun charge shall be reduced by the mnount necessary to reduce the charge
to the permitted limits and (b) any sums aiready colleuted from Burrower which exceeded permitted limits will be refunded to
Borrower. Lender may choose to muke this refund by reducing the principal awed under the Nate ar by making a direct

payment lo Busrower. If a refund reduces principul, the reduction will be treated as a partial prepuyment without any-

prepayment charge under the Nate. . Form 3047 990
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NON-UNIFORM COVENANTS. Borrower and Leader further covenant and agree 21 follows:

21, Acceleration; Remedies, Lender shall give notice to Borrower priof to acceleration folowing Borrower’s
breach of any covenant or agreement In this Security Instrument (but net prior to acceleration under paragraph 17
unless applicable law provides otherwise). The notice shall specify: (a) the default; (b) the action required to cura the
default; (c) a date, not less than 30 days from the date the notice Is given to Borrower, by which the default must be
cured; and (d) that failure to cure the default on or before the date specified In the notice may result in acceleration of
the sums securcd by this Security Instrument and sale of the Property. The notice-shall further Inform Barrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of a default or any
othier defense of Borrower to acccieration and sale, If the defauit Is not cured on or before the date specified In the
notice, Lender at its option may require Immediate payment In full of all sums secured by this Security Instrument
without further demand and may invoke the power of sale and any ather remedics permitted by applicable law.

Lender shall be entitled to collect all expenses incurred in pursuing the remedies provided in this paragraph 21,
Including, but not limited to, reasanable attorneys’ fecs and costs of title evidence,

-

If Lender invokes the pwer of sale, Lender or Trustce shall give to Borrower (and the owner of the Property, if 2~

differcrit person) notice of sale In the manner prescribed by applicable law. Trustee shail give public notlce of sale by
advertising, In accordance with applicable law, once a week for two successive weeks in a newspaper having gencral
circulation In the county or city in which any purt of the Property s located, and by such’ additional or any different
form of advertiscment the Trustce deems advisahle. Trustee may scil the Property on the eighth day after the first
advertisement or any day thercafter, but not later than 30 days following the last advertisement. Trustce, without
demand on Borrower, shall sell the Property at public auctiun to the highest bidder at the time and pluce und under the
terrus designated In the notice of sale in one or more parcels and In any order Trustee determines. Trustee may
postpanie sale of ull or any purcel of the Pruperty by advertising in nccordunco with applicable law. Lender or fts
designee may purchase the Property at any sule, : ‘

Trustee shall deliver to the purchaser Trustee's deed conveying the Property with speciul warranty of title. The
vecitals {n the Trustee’s deed shall be prinm facte evidence of the truth of the statements made thereln, Trustee shall
-apply the prucceds of the sale In the fullowing order: (a) to all expenses of the sule, Including, but nat limited to,

Trustee's fees of 5.000 % of the gross sule price snd reasonable attorneys’ fees; (b) to the discharge of
all taxes, levics and assessments on the Praperty, If any, as provided by appllcable law; (c) to all sums sccured by this
Security Invtrument; und (d) any excess to the person or persons legnlly entitled to {t. Trustee shull not ho required to
take possexsion of the Property prior ta sale thereof or to deliver possession of the Property to the purchaser at the sale,
: 22. Release. Upun payment of oll sums sceured by this Sceurity Instrument, Lender shall request Trustes to release this
Sceurity Instrument.and shall surrender all notes cvidencing debt secured by this Security Instrument to Trustee, Trusiee shall
releasc this Sevurity Instrument without charge to Burrower, Burruwer shull puy any tecurdation costs, :

23. Substltute Trustee. Lender, at its option, may from time to time rentove Trustee and appoint @ successar trusice to

any Trusice appuinted hereunder, Withuut cunveyance of the Propety, the successur trustee shull succeed to all the title,
power and dutics conferred upoa Trustee hercin and by opplicable law.

24, Identificutiun of Note. The Nute is iden
certifics an acknowledgment hereto.

Form 3047 %90
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- 25, Rlders to this Security Instrument. If one or more riders are executed by Barrower and recorded together with this
Sccurity [nstrument, the covenants and agreements of each such rider shall be incorporated iato and shall amead and

supplement the covenants and agreements of this Sccurity Instrumeat as if the rider(s) were a part of this Security Instrument. -
{Check applicable box(es)]
]

AdjusubleRateRider | | Condominium Rider 14 Family Ridee
o Graduated Paymeat Rider | Planaed Usit Developmeat Rider Biweekly Payment Rider
| Ballcon Rider - 7 | JRaeimprovement Rider . | |Second Home Rider
? ‘Othcr(s)' (spesify] LEGAL DESCRIPTION - |

NOTICE: THE DEBT SECURED HERFBY IS SUBJECT TO CALL IN VFULL OR THE TERMS THEREOF
BEING MODIFIED IN THE EVENT OF SALE OR CONVEYANCE OF THE PROPERTY CONVEYED. '

BY SIGNINQ BELOW, Barrawar acvepts and ageees to the terms nnd covenaats contained In pages | lhmugﬁ 7 of this
Securily Ins sument and i§ dny tider(s) executed by Barrower and recorded with it.

Lyt 1

(Sealy (Seal)

-Borrower ‘ANN R SHZZT3 «Borrawer
(Scal) — (Seal)
“Bormowss «Bomower .
(Seal) ‘ (Sea)
<Borrowsr <Bomower
Witness: Witness:
. STATE OF VIRGINIA, ' | WOt -Cnunty m :
The fetcgoinz‘insuumt.wu scknowledged beforeme this )7 = ga...d ‘—? F: i"ﬂ;““"a— ' 1994 :
. ~ 0 : oo
WL o’ A~ B Shats ’ S
by Aot R, Shaatr odgio & v ,_
My Commissicn expires: w2 \3_3 \ln ) ~ : o s
Form 3047 90
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DISTRICT OF BAGE MASISTERIAL

ct COUNTY, VIRGINIA, CONTAIVING 3.000 ACRES, MORE (R LESS, 2S
SO mnmmmpmmmmmosmmn SHEETS PROPERTY
smmmm smomca AGE COUNTY, VIRGINIA® CHTED AUGUST 21, 1991, AND OF RECCRD
sooxnmomppaz THE ‘CIRCUTT COURT OF BAGE COUNTY, VIRGINIA, IN DEED
| K 54; Amaz%nAmmosmmmmmagm .
KEMNETH R. SHEETS, SINGLE AXN R. ROBERTS, S
ke 1935, mmim R A INGLE ayngmmnzmm
BEING OF RECCRD I RESATD CLERK'S CFFICE IN DEED BOOK 389 AT BAGE 122.

ORiGiisL DEED oF TRUST FE-FNANCED WERESY 1S
RECORDED 1N DEED cLook 470 FA6E S5Y0 g

i THE 04/7}4/,«. oo 0/~ Pl 300
‘ | ! °, . 60

INSTRUMENT 4950090613
RECORDED IN THE CLERK’S OFFICE CF
PAGE COUNTY ON :
 FIERUARY 22» 1999 AT 11:858N
UTHER E. MILLER, CLERK

i) O, ey
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SELLER LOAN #1950049807
INVESTOR LOAN #179623249
PURCHASER LOAN, #5034

B0610PGS02

ASSIGNMENT OF DEED OF TRUST

KNOW ALL MEN by these presents, that Dominlon Savings Bank FSB,
1 South Royal Avenue, Front Royal, Virginia 22630, a banking Corporation,
existing under the laws of the United States, for valuable consideration, the receipt
of which is hereby acknowledged, does hereby grant, burgnin, sell and assign to:

VALLEY BANK AND TRUST CO.
425 10™ Street
" Gering NE 69341

that certain promissory note and Deed of Trust made by Kenneth R, §. heets and

Ann R. Sheets dated the 17th duy of February 1999 in the original sum of $161,550.00 and
evidenced by Deed of Trust of record in the Clerk's Oftice of the Circuit Court of

Page County, Virginia as in Deed Book 0590 at Page 525.

.
-

BANK FSB

Wade Hotsenpiller
President/
Chief Operating Officer

WITNESSED BY:
N\




BX06 1 0P6503

* STATE OF VIRGINIA -
COUNTY OF WARREN, TO-WIT: '

iL\QU a0\ [@ LL\‘L\%_\Q a Notary Pubhc in and for the

- State and jurisdiction aloresuid, do herchy cc.rnt'y that Wade Hotscnpiller
of Dominion Savings Bank, FSD, whose name is signed to the foregoing ,
Assignment of Deed of Trust dated the 37 )N day of D 0l
2000, has personally appeared before me and acknowledged the same inmy -
State and jurisdiction on behalf of Dominion Savings Bank, FSB- pursuant to
its By-Laws or Rcsoluuon of its Bourd of Dnrcctors A

Given undcrmy hand this_31+th _ dayof D !m l , 2000,

My Commission expires:

NOTARY PUBLIC

INSTRUMENT #J0909934: .
RECORDED IN THE CLERK‘S OFFICE OF
~ PAGE COUNTY ON
MARCH 38s 2000 AT 61:36PH

. WILSONs CLERK

8¢ o Lpmee 2/ N
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY
IARRIET A CASTLE,
Plaintiff

Case No. CH00-38
INNETH R. SHEETS,

i . ,
IN R. SHEETS
Us
Defendants.
MOTION CRAVING OYER AND DEMURRER

Come now the defendants, Kenneth R. Sheets and Ann R. Sheets (herein Sheets) by counsel,
ove for an order requiring the plaintiff to fill all addenda to the contract referenced in the bill
1plaint so that the Court will have before it the entire agreement between the plaintiff and |

setting forth all rei;uirements of each party, for the Court to consider in ruling on the
e by Sheets .

DEMURRER

he defendants Sheets demur to the bill of complaint on the grounds that it fails to state a

the relief sought for the following reasbns:

(1) The contract in question is null and void because the plaintiffhad failed to comply

n conditions within the time requirements of the contract and time is of the essence in the

_32_



contract. The plaintiff has failed to allege that she has complied with all the terms of the contract
and fulfilled all requirements of the contract.

| (2) Sheets had advised plaintiff’s attorney on or abouf December 30, 1999 that the
contract was null and void. This had been reiterated by Sheets: attoméy by letter to plaintiff’s
attorney on or about February 1, 2000. The plaintiff was subsequently advised that Sheets intended
to sell and convey the property and that if plaintiff considered she had an enforceable contract she
should institute suit for specific performance. The plaintiff | fook no action to file any
memorandum of lis pendens to give notice to the seller and any purchaser that she claimed any
interest in the property in question. A portion of the property was conveyed on or about March 31.
2000. Therefore spgciﬁc performance of the contract sued on can not be granted without rescinding
this conveyénce.

(3) Plaintiffhasa remedy at law. |
Forthe foregoing reasons the bill of complaint should be dismissed and the defendants Sheets

awarded costs and attorneys fees.

Kenneth R. Sheets and Ann R Sheets
By Counsel

/)

Glenn M. Hodge, Esquire

WHARTON, ALDHIZER & WEAVER, PLC
100 South Mason Street

P.O. Box 20028

Harrisonburg, VA 22801-7528

Counsel for Defendants




CERTIFICATE

I hereby certify that a true copy of the foregoing Motion Craving Oyer and Dexhurrer was
mailed this 5* day of May, 2000, to:

John N. McCune, Esquire
© 14 East Stonewall Dr.,

Front Royal, VA 22630

Counsel for plaintiff

- Robert S. Janey, Esquire
12 South Court Street
P.O. Box 467
Luray, VA 22835 _
Counsel for defendants, Goebel and Siebens

Benjamin M. Butler, Trustee and Defendant
112 S. Cameron Street
Winchester, VA 226014

John C. Hill, Trustee and Defendant
1 South Royal Avenue -
- Front Royal, VA 22630

Valley Bank and Trust _Cé;, Noteholder and Defendan
425 10™ Street o . ’

Gering, NE 69341

Of Counsel for Defefidant

N Filed in the Cleris g
of the Circujr Court of 1;* C;
County, %nm,&é@xi

¥ 2005

— Al
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY

HARRIET A CASTLE,
Plaintiff
V. | ' Casé No. CH00-38
KENNETH R. SHEETS,
and : '
ANN R. SHEETS
etals

Defendants.

| TO BILL OF COMPLAINT

The defendants, Kenneth R. Sheets and Ann R. Shéets (herein Sheets) by counsel,
answers the bill of compléint as follows: | |

1. In response to paragrai:h 1 of the bill of complaint, Sheets admit thét they enteréd
into a contract with the plaintiff, but state that the plaintiff failed to comply with the terms of the
contract and that such contract became null and void as result of the plaintiff’s failure to perform.

2.  Paragraph 2 of the bill of coniplaint is admitted.{

3,  In response to paragraph 3 of the bill of complaint, Sheets admit that the contract
called for a closing date of January 30, 2000, but the pla.mnff had failed to comply with terms of -
tﬁe contract and the contract is.null a;nd void as a result of plaiﬁtiff’ s failure to pefform.

4. Paragraph Four of the bill of complaint is denied. Sheets advise plaintiff’s
attorney that the contract was null and void.

5. Paragraph Five of the bill of complaint is denied.



6. In response to paragraph 6 of the bill of complaint, Sheets state that the contract
is null and void because the plaintiff had failed to perform under the terms of the contract. The
plaintiff was given notice that the contract was terminated by communications to her attorney on
or about December 30,1999 and again on or about February 1, 2000.

7. Paragraph 7 of the bill of complaint is denied.

8. Paragraph 8 of the bill of complaint requires no response. To the extent that it
alleges any wrong doing on the part of Shégts, it is denied. |

o 9. Paragraph 9 of the bill of complaint is admitted.

10.  Paragraph 10 of the bill of complaint is admitted.

11.  Paragraph 11 of the bill of complaint is denjed bécause the contract wasnull and
void. | |

12 Paragréph 12 of the bill of complaint requires‘no response by the defendants,
Sheets. To the extent it alleges any wrong doing on the part of Sheets, it is denied.

13.  Paragraph 13 of the bill of complaint is denied.

14.  All allegations in the bill of complaint do specifically admitted are denied.

AFFIRMATIVE DEFENSES
1 The plaintiff is guilty of misrepresentation, concealment and failure to communicate
pertinent information as to her financial ,conditioni and Sheets relied on the plamtlﬁ’ s
representation to their detriment.
2. The plaintiff has unclean hands and therefor should be denied equitable relief.
3. Plaintiff’s claim is barred by laches.

4. Sheets reserve the right to-add affirmative defenses as a result of discovéry.



Where for the defendants, Sheets move that the bill of complaint be dismissed and that they be

awarded cost and attorney’s fees.

Kenneth R. Sheets and Ann R. Sheets
By Counsel :

Glenn M. Hodge (VSB #12159)
Wharton, Aldhizer & Weaver, P.L.C.
100 South Mason Street
Harrisonburg, Virginia 22801
Telephone: (703) 434-0316

Fax: (703) 434-5502
Counsel for Defendants




CERTIFICATE
Ihereby certify thata true copy of the foregoing Answer to Bill of Complaint was mailed
this 5" day of May, 2000, to:

John N. McCune, Esquire
14 East Stonewall Dr.
Front Royal, VA 22630
Counsel for plaintiff

Robert S. Janey, Esquire

12 South Court Street

P.O. Box 467

Luray, VA 22835

Counsel for defendants, Goebel and Siebens

Benjamin M. Butler, Trustee and Defendant
112 S. Cameron Street
Winchester, VA 226014

John C. Hill, Trustee and Defendant
1 South Royal Avenue

Front Royal, VA 22630
Valley Bank and Trust Co., Noteholder and Defendant
425 10® Street
Gering, NE 69341
Of Counsel for Defendant
e ~ Filed in ta¢ Clers's Office

.y Taas
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INEY & JANNEY

FORNEYS AT LAW
MRAY, VIRGINIA

VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY

HARRIET A. CASTLE,
' - Complainant '
Vs. In Chancery No. CH00-38
KENNETH R. SHEETS
ANN R. SHEETS, et. als.,
Defendants

MOTION CRAVING OYER AND DEMURRER

Come now these defendants, Derek H. Goebel and Janine S. Siebens, by counsel and

‘move for an order requiring the plaintiff to fill all addenda and any other written amendments or -

suppiernents torthe contract referenced‘ in the Bill of Complaint so that the Court will have
before it the entire agreement between the plaintiff and all parties to this cause; setting forth all
requirements of each party, for the Court to consider in ruling on the demurrer by these
defendants.

DEMURRER

Comes now these defendants, Derek H. Goebel aﬁd Janine S. Siebens, by counsel and
file this Demur to the Bill of Complaint exhibited against them herein and state as follows:

1. That the Bill of Complaint states no cause of action against thém for which the
remedy of specific performance is available.

2. These defendants are not alleged to have been parties to the contract of
November 10", 1999 (plaintiff’s Exhibit 1) .and there is no allegation that these defendants
breached the terms of the contract nor that they ilad any duty of any performaricg under the
terms of said contract.

3. That the sole allegation against these defendants is contained in paragraph'l 1 of

..39...




the Bill of Complaint where it is alleged that these defendants “were on notice that the subject
real estate was under contract at the time they settled on the purchase of the 15.05 acres and

executed the said option.”

4. That the Bill of Complaint alleges no brgach of any duty that these defendants -
- might have toward the Plaintiff, and alleges no basis in law or in fact for her request that “the
sale to the defendants, Goebel/Siebens, be set aﬁide.”

5. That the allegations in the Bill of Complaint as to these defendants are
conclusionary in nature and do not support a cause of action of any kind, nor sbeciﬁcally do
they supporf a claim for specific performance as to these defendé.nts.

6.  That as a matter of law Specific Performance cannot be ordered in this cause

~ because the defendants, Kenneth R. Sheets and Ann R Sheets, who are the only defendants

who were a party to the contract (plaintiff’s exhibit 1) have previously conveyed a portion of

the real estate which is the subject of the alleged contract between the parties and the contract
sued upbn can not be enforced by specific performance.

7. Plaintiff has an adequate remedy at law.

WHEREFORE, these defendants pray that they be dismissed as parties defendant, that
no relief be entered or awarded against fhem, and that they may be dismissed with their costs
herein expendc_ed, and for such other general and specific relief as to equity shall seem meet, and

which may be appropriate to their cause.

DEREK H. GOEBEL
JANINE S. SIEBENS

ANNEY & JANNEY B Counsel ‘
TTORNEYS AT LAW ‘ y

LURAY, VIRGINIA
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J Y
12 South Court Stree

P.O. Box 467
Luray, Virginia 22835
(540) 743-6593

FAX: (540) 743-4042

CERTIFICATE

I hereby certify that a true copy of the foregoing Demurrer was mailed this 8th day of
May, 2000, to Joha N. McCune, Esquire, 14 East Stonewall Drive, Front Royal, Virginia
22630, counsel for the plaintiff; to. Glenn M. Hodge, Esquire at Wharton, Aldhizer &
Weaver, PLC, 100 South Mason Street, PO Bo;c 20028, Harrisonburg, Virginia 22801-7528,
counsel for Kenneth R. and Ann R. Sheets; Bénjamin M. Butler, 112 S. Cameron Street,
Winchester; Virginia 226014, Trustee and Defendant; John C. Hill, 1 South Royal Avenue,
Front Royal, Virginia 22630, Trustee and Defendant; and Valley Bank and Trust Co., 425

10" Street, Gering, NE 69341, Noteholder and Defenda}t3 P

;ﬁért S.J an(uéﬂ}pire
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ﬁf“ %7 Nty .
Filed in e Clerl's Gffige
ice

p - » . -

» Ot the Cirouit et af
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TTORNEYS AT LAW
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VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF PAGE COUNTY

HARRIET A. CASTLE,
Plaintiff,
v. . In Chancery No. CH00-38 -

KENNETH R. SHEETS
ANN R. SHEETS, et. .,

Defendant.

ORDER

This matter came on the 13" day of June 2000, upon the Plaintiff’s Bill of Complaint and
the Motions Craving Oyer and the Demurrers, by the Defendants, Kenneth R. Sheets and AnnR.
Sheets (Sheets) and the Defendants, Derek H. Goebel and Janine S. Siebens (Goebel and
Siebens).

And it appearing to the Court that the Plaintiff’s Attorney, John N. McCune, Esquire, has
died since the filing the Bill of Complaint and the Plaintiff has not yet obtained substitute
counsel, it is ordered:

(1) That the Plaintiff obtain counsel by July 11, 2000 and notify all counsel
of record when she obtains counsel. In the event Plaintiff is unable to
obtain counsel by July11, 2000, she should be prepared to proceed pro se.

(2)  That the Motions Craving Oyer will be taken up on the next Motions Day
on July 11, 2000; the Clerk is directed to place this matter on the Motions
Day docket for hearing on the Motions Craving Oyer.

(3> That argumént on the Demurrer is.set for July 18, 2000, at 8:45 a.m.
Pursuant to Rule 1:13 of the Rules of the Virginia Supreme Court, endorsement of this

order by counsel of record is dispensed with, provided however, that parties objecting to the
order may note their objections within ten (10) days after entry thereof.



8CCH - 53 pge 369

. The Clerk is directed to certify a copy of this order to all counsel of record and to the
Plamtlﬁ' at 724 Lacey River East Road, Luray, VA 22835

Oake. Dyd 0 , oo®

-
e

‘"I ASK FOR THIS:

A py/;é-o’,}\

Glenn M. Hodge, VSB #12159 .
WHARTON, ALDHIZER & WEAVER, P.L.C.
100 South Mason Street i
Post Office Box 20028

Harrisonburg, Virginia 22801-7528

Telephone: (540) 434-0316

Fax: (540) 434-5502

Counsel for Kenneth R. Sheets and Ann R. Sheets

6-20-00 Copy to Counsel of Record, Plaintiff and Defendants
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY

HARRIET A. CASTLE,
: Complainant
vs. In Chancery No. CH00-38
ORDER
KENNETH R. SHEETS
ANN R. SHEETS, et. als,,
Defendants

This cause came on to be heard this 11® day of July, 2000 at which time Harriet A.
Castle appeared in proper person, pro se, and the defendants, Kenneth R. Sheets and Ann R,
Sheets, appeared by their céﬁnsel, Glenn M. Hodge, Esquire and defendants, Dgrek H. Goebel
and Janine S. Siebens, ’appeared by their éounsel, Robert S. Janney, Esquire.

This matter was on the Court’s docket to consider prior motions filed by the defendants.
The plai'ntiﬁ', Harriet A. Castle, thereupon moQéd the Court for the entry of an “Ofder of
I. Voluntary Non-Suit” pursuant to the provisions of Section 8.01-380 of the Code of Virginia.

" The defendants appeé.ring by counsel all objected to the entry of a Voluntary Order of Non-Suit,

advising the Court that they considered their claims for cost and attorneys fees to be in the
nature of a counter-claim arising out Sf the contract which pending counter-claim would |
prevent the voluntary non-suit by the plaintiff. After consideration of argument of counsel and
the plaintiff the Court was of the opinion that the claim for attorney’s fees and costs was a
counter-c;laim alleging arising out of the same transaction which the plaintiff desired to non-suit - |

" and was of such a nature that it would be subject to independent adjudication by the Court

pursuant to the provisions of Section 8.01-380(C) of the Code of Virginia.

Therefore, upon consideration of the motion of the plaintiff, the Court hereby sustains
ANNEY & JANNEY

ATTORNEYS AT LAW
LURAY, VIRGINIA

plaintiff’s motion for the entry of an Order of Voluntary Non-Suit. The hearing date set for July

|
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18", 2000 for Argument on defendants’ Demurrer is hereby released. This matter is further
continued until September 12,2000 at 9:00 a.m. or as such time as it is placed on the docket by
the Clerk for consideration of any petition filed by the defendants for the award of attomey’é .

fees or costs. The defendants shall file their claim for attorney’s fees and costs within ten (10)

days of the entry of this Order. The defendants each objected to the entry of this “Ordef of
Voluntary Non-Suit” for tﬁe reason stated herein and during argument. |

This matter is continued for further hearing until September 12, 2000 at 9:00 a.m. or as
such other time as the Clerk may place it on the docket on that date.

The Court notes that the plaintiff, Harnet A. Castle, has appeared pro se and aII notices

shall be forwarded to her at her address filed with the Clerk of the Court. |

ENTER this 11th day of July, 2000.

er R. Graves, Jr., Judge

| _SEEN AND OBJECTION NOTED FOR THE
REASONS STATED ON THE RECORD:

LD

Ro 7t S.Jdfne 1re
- ANNEY &

12 South Court Street

P.O. Box 467

Luray, Virginia 22835

(540) 743-6593

FAX: (540) 743-4042

Counsel for Derek H. Goebel and Janine S. Siebens

ANNEY & JANNEY
\TTORNEYS AT LAW
LURAY,. VIRGINIA
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ANNEY & JANNEY
TTORNEYS AT LAW
LURAY, VIRGINIA
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7/11/00 - Copy to

Glenn M. Hodge, Esquire

WHARTON, ALDHIZER & WEAVER, PLC
100 South Mason Street

PO Box 20028 ‘

Harrisonburg, Virginia 22801-7528

(540) 434-0316 :

Fax: (540) 434-5502

Counsel for Kenneth R. Sheets and Ann R. Sheets

I'ASK FOR THIS; g
;3/ N7

Harriet A. Castle

..46-

Counsel of Record & Ms.

Castle




VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY
HARRIET A. CASTLE,

Plaintiff,

In Chancery No. CH00-38

KENNETH R. SHEETS
ANN R. SHEETS, et. als.,

Defendants.

PETITION FOR ATTORNEY'S FEES

Pursuant to the Court’s Ordex; entered on July 11, 2000, the defendants, Kenneth R. Sheets
and Ann R. Sheets, by Counsel move the Court for an award of attorney’s fees against the plaintiff,
Harriet A. Castle in the amount of $6,313.50 plus such additional aﬁoﬁey’s fees and costs as may
be incurred in pursuing this claim.

In support of their petition, the defendants, Kenneth R. Sheets and Ann R. Sheets state that
the Real Estate Sales Con&act_, which is the subj’ect of this litigation, péovided in part in paragraph
twenty-three as follows: B

ATTORNEY’S FEES. In any action or proceeding involving a dispute between the
Purchaser and the Seller arising out of this Contract, the prevailing party shall be
entitled to receive from the other party reasonable attorney’s fees to be determined
by the court or arbitrator(s).

Defendants, Kenneth R. Sheets and Ann R. Sheets state that by having the suit dismissed,
by voluntary nonsuit, they are the preirailing party in this proceeding, and therefore they are entitled

to the attorney’s fees incurred to date in the amount of $6,313.50 plus such additional attorney’s fees

and costs as may be incurred in pursuing this claim.



WHEREFORE, defendants, Kenneth R. Sheets and Ann R. Sheets move for judgemen\t
against the plaintiffin the amount 0f $6,313.50 plus.such additional attorney’s fees and costs as may
be incurred in pursuing this claim.

| Kenneth R. Sheets and Ann R. Sheets,

By Counsel

GLENN M. HODGE (VSB No. 12159)
Of Wharton, Aldhizer, & Weaver, P.L.C.
Post Office Box 20028

100 South Mason Street

Harrisonburg, Virginia 22803-7528

(540) 434-5352

Counsel for Kenneth R. and Ann R. Sheets

CERTIFICATE
I hereby certify that a copy of the foregoing Petition for Payment of Attomney’s Fees was

mailed this/ oy of July 2000, to

Harriet A. Castle :
724 Lazy River East Road

---Luray, Virginia 22835
Plaintiff

/@m

Filed in the Clerids Office Of Counsel for Defendant
of the Circuir Cougt %Page,

County, nin, /.
S 20 20

KW0532.WPD =

T% @! e
.. ) 2 ~ Clerk
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY
HARRIET A. CASTLE, |
Plaintiff,

In Chancery No. CH00-38

KENNETH R. SHEETS
ANN R. SHEETS, et. als.,

Defendants.

' MEMORANDUM IN SUPPORT OF DEFENDANTS®
PETITION FOR ATTORNEY’S FEES -

EACTS

The plaintiff, Harriet A, Castle (“Castle”™) filed suit against the defendants, KennethR. Sheets
and Ann R. Sheets (“Sheets”) and others seeking specific performance under a real estate sales
contract entered into by Castle and Sheets. Sheets filed a demurrer to the bill of complaint but prior
to the Court hearing argument on the demurrer, Castle moved for and was granted, over Sheets’
objection, an order of voluntary nonsuit pursuant to § 8.01-380 of the Code of Virginia. Thereafter,
Sheets petitioned for an award of attorney’s fees against Castle based upon the contract provision
that permitted the prevaiﬁng party to receive reasonable attorney’s fees to be determined by the
Court. This memorandum is submitted in support of the Sheets’ petition for attomey’s fees.

SUMMARY

There is no cbﬁtrolling Virginia authority. Although one court confronted the issue, it

declined to answer the question, ruling on other grounds. The trend in other jurisdictions, however,

is to declare the defendant the “prevailing party” when the plaintiff non-suits the case.

-49_



QIS CUSSION
A. Virginia Authority:
No Virginia common law nor statute controls the question of who is the prevailing party in
a non-suit. Only one Virginia court has specifically confronted the issue. See Attiliis v. Fancy
Flivers. Inc., 1990 WL 751043 (Va. Cir. Ct.); See. also Tipco Homes v. Prof’] Serv. Indus., Inc.,
1990 WL 751424 (Va. Cir. Ct.) (stating that issue of whether claimant is “prevailing party” fs issue

of law for court to decide). In Attiliis, the plaintiff took a voluntary non-suit during the trial of the
case. Defendants moved for attorney fees under the broker contract at issue. The court first noted
a split of authority in other jurisdictions before declaring that it “need not decide that issue in this
case.” Id. To decide the case; the court looked to specific language in the contract stating that
attorney’s fees would be included in any “final judgment in the action.” The court interpreted this
language to reflect the parties’ intent that attorney’s fees be awarded “only.in such instances where |
a final judgment is rendered fully adjudicating the rights of the parties.” Id. Concluding that a non-
suit did not “fully adjudicate” the rights of the parties, the court found that there wasno pfevailing
party. Id. |
In the present case, there is no contract ‘Ianguage regarding a “final judgment.” The contract

provides in part in paragragh twenty-three as follows:

ATTORNEY’S FEES. In any action or proceeding involving a dispute between the

Purchaser and the Seller arising out of this Contract, the prevailing party shall be

entitled to receive from the other party reasonable attorney’s fees to be determined

by the court or arbitrator(s). '

Therefore, this case is readily distinguishable from the fact situation in Attiliis. Thus, the Sheets are

not barred by any Virginia authority from being declared the “prevailing party.”



B. Other Jurisdictions
Several other jurisdictions have held that defendants are “prevailihg parties” for purposes of

awarding attorney’s fees following a non-suit. See Fraser v. ETA Assoc.. Inc., 580 A.2d 94 (Conn.

Supp. 1990); Hatch v. Danc‘e 464 So. 2d 713 (Fla. Dist. Ct. App. 1985); Dean Vincent, Inc. v.
Krishell Lab.. Inc., 532 P.2d 237 (Or. 1975) (en banc). These courts generally recognize the
equitable benefits of discouraging plaintiffs from filing frivolous or non-meritorious lawsuits.
California does not award attorney’s fees upon the issuance of 2 non-suit. This rule wa$ first found
in common law but has since been éodiﬁed. SeeInt’l Indus., Inc. v. Qlen, 577 P.2d 1031 (Cal. 1978);
Cal. Civ. Code § 1717b(2) (West 2000). Note, however, that the decision in Olen was influenced
heavily by “final judgment” language in the contract and Code in place at the time of the decision.
The Court determined that a non-suit was not a final judgment. 577 P.2d at 1033. Itv is also crucial
to note that California is generally less willing to allow parties to recover attqmey’s_ fees under
contractual provisions due to concerns about unequal barga_ining power. Id. at 1033-35.

In Fraser, the Connecticut court began by looking to the definition ;)f “prevailiné party” in
Black’s Law Dictionary. 580 A.2d at 95. The court quoted Black's as sfating that whether one is a
prevailing party or not does not depend upon the degree of success at different stages of a suit, but
_ whether, “at the end of tﬁe suit ... the party who has made a claim against the other, has sqccessfully
maintained it.” Id. The court then went on to note that, in general, other jurisdictions have seen fit
to award defendant’s fees as “prevailing parties” in suits terminated by voluntary dismissal by the
plaintiff, unless there exists a statutory provisiog preventing such action. Id. After reviewing the

decisions in Hatch and Dean Vincent, supra, the Fraser court stated that other courts are “rewarding

successful litigants while discouraging frivolous suits” and “plac{ing] the burden where it belongs
- on the party with the poorly thought out complaint or the hastily conceived writ.” Id. at 96.

3
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Likewise, in Dean Vincent, the Supreme Court 6f Oregon, sitting en banc, ruled that the key
issue was whether the action filed involving the disputed contract terminated in the defendant’s favor
-- not whether the defendant prevailed in the ultimate determination of the cause of action. 532 P.2d
at 238. The Court found that a non-suit terminates the case in a defendant’s favor, ihus entitling him
to attorney’s fees as the “prevailing party.”

Finally, Hatch was é,lmost perfectly analogous to our case. It invo'lved a contract for thg
transfer of land. The plaintiff brought suit over the contract but voluntarily dismissed it. 464 So. 2d
713. The trial court refused to grant atfomey-’s fees under the contract, ruling that there could be no
prevailing party to .a non-suit. Jd. The Florida District Court §f Appeal reversed, citing “well- |
established” Florida law providing for attorney’s fees to deféndants as “prevailing parties” in suits
that are voluntarily dismissed. Id. at 714.

" Inconclusion then, other jurisdictions .ﬁnd defendants to be “prevailing parties” in non-suited
cases. These courts believe that such a rule discourages frivolous lawsuits and encourages plaintiffs
to file their claims with care. California is one significant exception. However, its courts tend to
look with disfavor on aftomey’s fees in many different situations. It is also worth no'ting that the
California decision inspired two ;epmte dissénts.

| CONCLUSION

While there is no Virginia authority controlling the question of whether a defendant is the
“prevailing party”ina noﬁ-suit, otherjurisdictions have concluded that a defendant is the “prevailing
party.” At least one common thread appears to be the presence or absence of “final judgment”
language in either a contract or statute. In both Virginia and other jurisdictions, where “final

judgment” language is present, the courts tend to find that a non-suit does not create a “prevailing



party.” The case at bar does not involve any language regarding “final judgment.” Thus, this Court
should follow the decisions of other jurisdictions such as Florida and Connecticut and find the Sheets
to be the “prevailing party” as the defendants in a non-suited case.

Kenneth R. Sheets and Ann R. Sheets
By Counsel

S ) Rt

Glenn M. Hodge, Esquire (VSB No. 12159)

Of Wharton, Aldhizer & Weaver, P.L.C.

100 South Mason Street

P.O. Box 20028

Harrisonburg, Virginia 22801-7528

(540) 434-0316

Counsel for Kenneth R. Sheets and Ann R. Sheets

CERTIFICATE

I hereby certify that a copy of the forgoing Memorandum in Support of Defendants’ Petition

for Attorney’s Fees was delivered this 22/ ?day of September, 2000 to Harriet A. Castle, Plaintiff.

Y/

Glein M. Hogge/

KW0706.WPD

lAlthough note that “final judgment” language was involved in Dean Vincent, and the Court still found the
defendants to be the prevailing party.



Sheets’ Fees

March 31, 2000 - September 11, 2000

Fees $6,933.50

Other Charges 27.04

Deductions 04/11/00 100.00

' 06/29/00 100.00

07/18/00 60.00

Total Deductions (260.00)

Total Amount of Fees $6,700.54

KWO708.WPD
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Transactions Listing Lees - dislos.
J 4 1

mater (- Beaa4 L a0, S e Wear 31100 ande Ho0/and component="b G;H'&CMQ/
MatteriD/Client Sort
. Matter Description Component ‘
Date Prof Narrative Task Code  Units Price Value

03/31/2000 GMH 56334-1/SHEETS, ANN & KENNETH B 140 200.00 280.00
Contract Dispute with Harriet Castle 1, ccméd .

Review letter from Atty J. McGuié; telephone client;
telephone atty D. Houff; revise options

04/03/2000 MMM 56334-1 / SHEETS, ANN & KENNETH B 0.30 ,75.00 22.50
Centract Dispute with Harriet Castle '

Prepare and fax documents to client; telephone
conferences with client

04/08/2000 GMH 56334-1/SHEETS, ANN & KENNETH B 0.20 200.00 i 40.00
* Contract Dispute with Harriet Castle '
Read email; send email reply re: Castle matter
04/11/2000 GMH 56334-1/ SHEETS, ANN & KENNETH B 0.50 200.00- 100.00
Contract Dispute with Harriet Castle ~

Letter to client re: real estate listing and requirement
. to pay a commission on sale/option to Goebel

04/19/2000 GMH 56334-1/SHEETS, ANN & KENNETH B 0.40 200.00 80.00
Contract Dispute with Harriet Castle ’
" Telephone call with client; review Bill of Complaint

04/20/2000 GMH 56334-1/ SHEETS, ANN & KENNETH B 0.60 200.00 120.00
Contract Dispute with Harriet Castle
Research re: specific performance litigation ,
04/24/2000 GMH 56334-1/ SHEETS, ANN & KENNETH ' B - 030 200.00 60.00

Contract Dispute with Harriet Castle
Telefpfhone call with client; telephone attorney D.

Hou

04/25/2000 GMH 56334-1/SHEETS, ANN & KENNETH B -0.50 200.00 100.00
Contract Dispute with Harriet Castle
Review Bill of Complaint _ .

05/01/2000 GMH 56334-1/ SHEETS, ANN & KENNETH B 1.50 200.00 300.00

Contract Dispute with Harriet Castle

Prepare demurrer and grounds of defense to Castle
bill of complaint.

05/02/2000 GMH 56334-1/ SHEETS, ANN & KENNETH B 0.60 200.00 120.00
Contract Dispute with Harriet Castle
‘ Telephoned client work on response pleadings
05/04/2000 GMH 56334-1/SHEETS, ANN & KENNETH B 4.50 200.00 900.00
Contract Dispute with Harriet Castle

Research re grounds for demurrer to specific
performance; work on demurrer and answer to bill of
complaint

U9rTTIZ000 Z57 PV FagET



Transactions Listing

matter id="56334-1' and date is between 3/31/00 and 9/11/00 and component="b’

Date
05/05/2000

05/08/2000

05/18/2000

06/13/2000

06/23/2000

06/29/2000

07/05/2000

07/06/2000

07/06/2000

07/07/2000

Prof
GMH

GMH

GMH

MatteriD/Client Sort .
Matter Description : Component
Narrative : Task Code Units
56334-1 / SHEETS, ANN & KENNETH B : 3.50
Contract Dispute with Harriet Castle

Revise motion craving oyer, demurrer and answer to
bill of complaint; email to R. Janney; telephane R.
Janney; letter to clerk of court

56334-1/ SHEETS, ANN & KENNETH B 0.30

Contract Dispute with Harriet Castle

Review client e-mail, telephone bank defendant re:
status of litigation

56334-1/ SHEETS, ANN & KENNETH B 0.30

Contract Dispute with Harriet Castle

" Telephone Aty R. Janney, e-mail client, file praecipe

GMH

GMH

GMH

RJC

RJC

RJC

RJC

§6334-1/ SHEETS, ANN-& KENNETH B ' 3.00
Contract Dispute with Harriet Castle

Review file material in preparation of court

appearance to argue Demurrer; court appearance re

demurrer; prepare order; telephone Ms. Castle; send

copies of pleadings

56334-1/ SHEETS, ANN & KENNETH B 0.30
Contract Dispute with Harriet Castle

Prepare Subpcena Duces Tecum for Weichert

Realtors records : .

56334-1/ SHEETS, ANN & KENNETH B 0.50
Contract Dispute with Harriet Castle '

Review amendment to option agreement, e-mail to
R. Janney, e-mail to client X

56334-1/ SHEETS, ANN & KENNETH B 3200 -

Contract Dispute with Harriet Castle -

Research time of the essence and conditions

precedent in support of demurrer

56334-1/ SHEETS, ANN & KENNETH B 0.40
Contract Dispute with Harriet Castle

Research on conditions precedent and appraisal
contingencies for demurrer brief

56334-1/ SHEETS, ANN & KENNETH B 1.70 -
Contract Dispute with Harriet Castle

Review contract records; draft memo in support of

demurrer

56334-1/ SHEETS, ANN & KENNETH B 5.40

Contract Dispute with Harriet Castle

Draft brief in support of demurrer; edit, format and
bluebook brief

Price
200.00

200.00

200.00

200.00

200.00

200.00

80.00

80.00

80.00

80.00

Value
700.00

60.00

60.00

600.00

60.00

100.00

288.00

36.00

183.00

486.00

age.
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Transactions Listing

matter id="56334-1' and date is between 3/31/00 and 9/11/00 and component=b’

Date
07/07/2000

07/10/2000

07/10/2000

07/11/2000

07/13/2000

07/14/2000

07/17/2000

07/18/2000

07/19/2000

09/08/2000

USrT72000 2257 PW0

Prof
GMH

RJC

GMH

GMH

RJC

RJC

G~MH
GMH
GMH

GMH

MatteriD/Client Sort
Matter Description
Narrative

56334-1 / SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

E-mail to R. Janney and client, retum call to Atty B.

Keefer

§6334-1 / SHEETS, ANN & KENNETH

Caontract Dispute with Harriet Castle

Final edit to demurrer memo; Deliver to G. Hodge

with research

56334-1/ SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

Telephone Atty B. Keefer, telephone client, leave
voice mail message, telephone Atty.. R. Janney,

Component
Task Code Units

B 0.20

B 0.50

B 1.40

e-mail client, review file from Realtor in preparation of
court appearance, telephone K. Sheets.

56334-1/ SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

Prepare for and attend Court (Page Co.) re: Motion,
telephone client, e-malil client re: result of hearing

(non-suit by Plaintiff)

§6334-1/ SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

Research and write memo conceming which party is
prevailing party in a nonsuited case for purposes of

attorney's fees under a contract

56334-1/ SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

Final edit of prevailing party in nonsuit memo; file

research materials

56334-1 / SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

B 4.30

B 4.30

B 0.40

B 0.40

Review billing re: petition for attorney fees; voice mail

from client

56334-1 / SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

Review risks of closing of remainder of property;
telephene client; prepare petition for attorneys fees

56334-1/ SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

Review fax from Atty R. Janney; telephone R.

Janney; telephone client, leave voice mail
56334-1 / SHEETS, ANN & KENNETH

Contract Dispute with Harriet Castle

Telephone Robert Janney; e-mail client; prepare
memo to court in support of petition for attomey's

fees

B 1.30

B 0.30

B 1.10

Price
200.00

80.00

200.00

200.00

90.00

$0.00

200.00

200.00

200.00

200.00

Value
40.00

45.00

280.00

860.00

387.00

36.00
) 80.00
260.00

60.00

220.00

_57-
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Transactions Llsung
matter id='56334-1' and date i is between 3/31/00 and 9/11/00 and oomponent"b'

MatteriD/Client Sort
o Matter Description Component
Date Prof Narrative - , Task Code Units Price Value
Grand Total = 4360 = 5,933.50
U9rTT7Z000 Z57 PW PFage. 4



Transactions Listing |

matter id='56334-1' and date is between 3/31/00 and 9/11/00 and component="11" and '2'

MatteriD/Client Sort
. Matter Description
Date Prof Narrative
05/25/2000 56334-1 / SHEETS, ANN & KENNETH
Contract Dispute with Harriet Castle
. . Postage 5/5; Federal Express Carp.
06/23/2000 56334-1 / SHEETS, ANN & KENNETH
Contract Dispute with Harriet Castle
Court Costs; Page County Circuit Court

Component

Task Code Units
1 1.00
2 1.00

Grand Total 200

Price
10.04

17.00

Value
10.04

~17.00

TIRITI7TIAT 7 Ak PRA -50-

Page: T



Harriet A. Castle,

Plaintiff,
V.

Kenneth R. Sheets
Ann R. Sheets, et.als.,

Defendants.

Sept. 15, 2000

Judge Porter Graves, Jr.

116 South Court Street
Suite A
Luray, Virginia 22835

Harriet A. Castle

724 Lazy River East Road
Luray, Va. 22835
540-743-3436
540-743-1888 Fax
Chancery No. CH00-38

To the Honorable Judge Porter Graves, Jr.:

I am writing in reference to request an extension on your decision until October
10, 2000 so I can submit to you cases and authority for my position.

I apologize for not having that information on Motions Day, however I had not
seen Mr. Hodges authority until Motions Day.

I ‘appfe:iate your consideration for my request.

Harriet A Castle
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COMMONWEALTH OF VIRGINIA

Porter R. Graves.Jr., Juoee
Joun J. McGraTH, Jr., Junse
Rocxanaras County Circurr Counr
Counnvause 2n0 Fuoon
Harrisonsurg, VA 22801
(340 564-3122

TWENTY-SIXTH JUDICIAL CIRCUIT

September 20, 2000

Ms. Harriet A. Castle
724 Lazy River East Road
Luray, VA 22835

Dear Ms. Castle:
I have received your letter dated September 15, 2000.
Your letter is an ex parte communication and would be
improper for me to consider. Such communication should cease.
I will accordingly take no action whatsoever in response to

the letter.

I am sending copies of the 1etter to all counsel of

record.
Very truly yours,
el
orter R. Graves, Jr
Judge
PRG, jr/wcs

cc: Glenn M. Hodge, Esquire
Ron Wilson, Clerk of Court

Filed in the Cle erk's Office
of the Circuit ¢ Court or Page
Cbu1§c\h?f"

Cincurr Counts or
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Harriet A. Castle,

Plaintiff,
V.

Kenneth R. Sheets
AnnR. Sheets, et.als.,

Defendants.
Sept. 15, 2000

Judge Parter Uraves, Jr.
116'South Court Street
Suite A

Luray, Virginia 22835
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Harriet A. Castle

724 Lazy River East Road
Luray, Va. 22835
540-743-3436.
540-743-1388 Fax
Chancery No. CHO0-38

To the Honorable Jnga Parter Graves, Jt.:

| am writing in reference to request an extension on your decision until October
10, 2000 so [ can submit to you cases and authority for my position.

1 apologize for not having that information on Motions Day, however 1 bad not
seen Mr. Hodges authority until Motions Day.

T appreciate your consideration for my request.

Harriet A Castle



_ Harriet A. Castle | Harriet A. Castle

724 Lazy River East Road
Plaintiff Luray, Va. 22835
V. 540-743-3436
540-743-1888 Fax
Cbancery No. CHO00-38
Kenneth R. Sheets
Amn R. Sheets, et.als,
Defendants.
September 26, 2000
Judge Porter Graves, Jr.
116 South Court Street
Suite A
Luray, Virginia 22835

To the Honorable Judge Porter Graves, Jr.:

I apologize for failing to copy opposing counsel. I have corrected that mistake in
this letter.

I’'m writing to renew my request for additional time in submitting authority
supporting my position. I would request 30 days from the date of this letter.

I appreciate your consideration for my request.

Harriet A. Castle

CC.. Glenn M. Hodge, Esquire
Ron Wilson, Clerk of Court
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Harriet A, Casile

Plaintiff,
V.

Kemneth R. Sheas
Ama R, Sheets, ol.als.
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September 26, 2000

Judga Porter Graves, Jr.
116 South Court Street
Suite A

Luruy, Virginia 22835
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. lc the Honorablc Judge Porter Graves, Jr.:
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Harriet A. Castle

724 Lazy River Bast Roud
Luray, Va. 22838
540-743-3438
340-743-1888 Fax
Chancery No. CHON-38
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Wy apologxze for failing to copy opposing counsel. 1 have co;rected that mistake | i

ttus letter

I'm writing to renew my request tor additional time in submitting authority
supporting my position. | would request 30 days from the date of this letter.

1 appreciate your consideration for niy request.

Care et
""1 -n\us e,“; 3

"%

Sincer |
M/ D ML ‘ "' ¢&.‘...-nuam

Harriet A Castle

CC.. Glean M. Hodge, Esquire
Ron Wilson, Clerk of Court
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_Harriet A. Castle Harriet A. Castle

: ) 724 Lazy River East Road
Plaintiff, Luray, Va. 22835
V. 540-743-3436
540-743-1888 Fax
: Chancery No. CH00-38
Kenneth R. Sheets
Ann R Sheets, et.als,
Defendants.
September 26, 2000
Judge Porter Graves, Jr.
116 South Court Street
Suite A
Luray, Virginia 22835

To the Honorable Judge Porter Graves, Jr.:

I apologize for failing to copy opposing counsel. I have corrected that mistake in
this letter.

I’m writing to renew my request for additional time in submitting authority
supporting my position. [ would request 30 days from the date of this letter.

.1 appreciate your qonsideration for my request.
Harriet A, Castle

CC.. Glenn M. Hodge, Esquire
Ron Wilson, Clerk of Court



VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY
HARRIET A. CASTLE,
Plaintiff,

V.
In Chancery No. CH00-38

KENNETH R. SHEETS
ANN R. SHEETS, et. als,,

Defendants.
| ORDER
- On Wednesjday,. Ogtbber 25,2000, came the Pidintiff, appearing pro se, and Defendants,
Kenneth and Anne Sheets, by counsel, Walter P. Sowers, II, for review of this matter.
Upon review by the Court, IT IS HEREBY ORDERED AS FOLLOWS:
1. The Plaintiff has until November 27, 2000, to file her written response to the
Defendants’ Petition for Attorney’s Fees. .
2. The Defendants have until December 4, 2000, to file a reply memorandum
to the Plaintiff’s response.in opposition.

3. The Plaintiff has ten (10) days from the date of entry to object to this Order
4 by Defendants’ counsgl. The. 0 JAi~tIEEs evdoRSaudt™ IS disgans
By Do o, 1. @ Il Tk Vioqeia Sugtiom Lou

4.  This matter is set for hearing on December 12, 2000.
The Clerk of the Court is directed to mail a copy of this Order to Harriet A. Castle and Glenn
M. Hodge, counsel for Defendants, Kenneih and Anne Sheets.

ENTERED, this3\_:5.da:y of O g, 2000.

- T ———
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PREPARED BY:

Z/a/éxf/ath

Walter P. Sowers, LI (VSB# 39546)
Wharton, Aldh12er & Weaver, P.L.C.
100 South Mason Street
Harrisonburg, Virginia 223801
Phone: (540) 434-0316

Fax: (540) 434-5502

KW0821.WPD

10/31/00 - Copy to Counsel of Record & Ms. Castle
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY

" HARRIET A. CASTLE,
Plaintiff,
V. In Chancery No.: CH00-38

KENNETHR. SHEETS, and "
ANN R. SHEETS

and

DEREK H. GOEBEL, and
JANINE S. SIEBENS

and
BENJAMIN M. BUTLER, TRUSTEE

and

JOHN C. HILL, TRUSTEE

and
VALLEY BANK AND TRUST CO.,
NOTEHOLDER
Defendants.

Nt Nt Nt Nt N Nt Nt Nt it st st N Nt Nttt "t Nt Nt N ot ) N o o o

OPINION AND ORDER

This case is currently before the Court on Defendants’ Petition for Attorney’s
Fees. Plaintiff, Castle, filed a Bill of Complaint against the Defendants, on April 18,
2000, seeking specific performance of a real estate contract entered into by the Plaintiff
and the Defendants, Sheets. Defendants Sheets filed a Demurrer to the Bill of
Complaint, but prior to the Court hearing argument on the Demurrer, the Plaintiff, Castle,
moved for and was granted a voluntary non-suit pursuant to Va. Code § 8.01-380 by this

Court on July 11, 2000, over Defendants Sheets’ objection.
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’
The Sheets, thereafter petitioned this Court for an award of attorney’s fees against
" Castle based upbn a contract provision of the real estate sales contract. The issue before
the Court is whether the Court should award attorney’s fees to the Defendants Sheets’
counsel after a voluntary non-suit by the Plaintiff based upon the provisions of a contract
signed by the Plaintiff and Defendants that provides, in part, for payment of attorney fees -
to a “prevailing party”.

Defense Counsel contends that the Defendants Sheets are the “prevailing party” in
the nbxieSuited. case and therefore should be awarded attorney’s fees according to the real
estate sales contract that the Plaintiff, Castle and the Defendants Sheets entered into
which is entitled “Attorney Fees” and reads as follows:

In any action or proceeding involving a dispute between the Purchaser
and the Seller arising out of this Contract, the prevailing party shall be entitled to
receive from the other party reasonable attorney’s fees to be determined by the
court or arbitrator(s).

The issue, therefore, is whether the defendant in an action in which the claimant takes an
initial non-suit is a “prevailing party” under the contract. There is no controlling Virginia
. case law on the specific issue of who is thé “prevailing party” within the meaning of a
contract which provides relief to a “prevailing party” after one party has taken a non-suit.

The Defendants point to decisions in other jurisdictions as persuasive authority
where the courts have ruled that defendants are “prevailing parties” for purposes of
awarding attorney’s fees and costs following a non-suit. See e.g.'s Fraser v ETA Assoc,

Inc., 41 Conn. Supp. 417 (1990), Dean Vincent Inc., v. Krishell Laboratories, Inc.. 271

Or. 356, (1975), Hatch v. Dance, 464 So.2d 713, (1985). In each of these cases the

Courts held that the defendants were the “prevailing party” following a non-suit.
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However, it is clear thét an opposing party cannot be granted attorney’s fees and

" costs against a first-time non-suiting claimant, under Va. Code § 8.01-380 (in the absence
of a contract awarding attomey’s't.'ees and costs), simply because a party exercised their
statutory right of non-suit. Under Va. Code § 8.01-380:

Only one nonsuit may be taken to a cause of action or agéinst the same party to

the proceeding, as a matter of right, although the court may allow additional

nonsuits or counsel may stipulate to additional nonsuits. The court, in the event
additional nonsuits are allowed, may assess costs and reasonable attorney’s fees
against the nonsuiting party. Va. Code § 8.01-380 (B) (emphasis added).

The law of Vir‘ginia‘provides. for only one non-suit as a matter of right and
requires the consent of the Court or opposing counsel to be granted an additional non-
suit. And the Court is given the disci'etion to assess costs and reasonable attorney’s fees
against the non-suiting party who seeks and is granted an additional non-suit. vJust asitis
clear that from the face of the statute (Va. Code § 8.01-380 (B)) that the Court is given
absolute discretion to grant costs and attorney’s fees in the event of a second non-suit,
there is an equally clear absence of any provision giving the Court discretion to grant
costs and attorney’s fees when a plaintiff takes a first non-suit as a matter of right. This
position is supported in Gerald I, Breckner et al. v, Ralph R. Hallen, et al.; 36 VA. Cir.
791 (1995), in which the Circuit Court held that plaintiff’s can suffer a non-suit in equity

after a commissioner in chancery has filed his report and before the case is submitted to

the court for decision.” Ibdid Judge Ledbetter, in Breckner, considered sanctions against

the non-suiting party and stated: “... the statute [Va, Code Section 8.01-380 (B)] bestows

upon a plaintiff an absolute right to one non-suit. Therefore, the defendants cannot

recover their costs and attorney’s fees under § 8.01-380 in this instance.” See Gerald J

Breckner. et al. v. Ralph R, Hallen_ et al., 36 VA. Cir. 79, 81 (1995).
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The Court now turns to the language of the real estate sales contract, specifically
' the language contained in paragraph twenty-three set out above. When contract terms are
clear and unambiguous,‘the Court must construe those terms according to their plain
meaning. See Lansdowne Dev. Co..v. Xerox Realty Corp., 257 Va. 392, 400, 514 SE.2d
157 (1999) (citing Brid estone/Fireétone v. Prince William Square, 250 Va. 402, 407,
463 S.E.2d 661, 664 (1§95)). Furthermore, when considering the meaning of any part of
a contract, the Court will construe the contract as a whole. See Id. at 460 (citing Vega v.
Chattan Associates, 246 Va. 196, 199, 435 S.E.2d 142, 143 (1993). In the current edition
of Black’s Law Dictionary, “prew‘/ailing party” is defined as follows:
Prevailing Party- A party in whose favor a judgment is rendered,

regardless of the amount of damages awarded <in certain cases, the court will

award attorney’s fees to the prevailing party>. Black'’s Law Dictionary, p. 1145

(7" ed.). :

In the current case, no judgment, final or otherwise, in favor of either party was
rendered by this Court. It is clear from the plain meaning of the real estate sales contract,
that the parties intended that attorney’s fees be awarded to the party that won a favorable
final judgment covering all or a substantial portion of its contract based claim. Because
there has been no final judgment, there is no “prevailing party” or “substantially
prevailing party”; therefore, the Court does not have.the statutory authority to award
attorney’s fees after a party has taken a first voluntary non-suit. The awarding of
attorney’s fees to a defendant in such a case by this Court would serve as a substantial
and unnecessary burden on and an abridgement c;f plaintiffs’ closely guarded statutory

right to take a first voluntary non-suit free from sanctions. This case does not present the

issue of whether a party can clearly and explicitly contract to pay an opposing party’s
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attorneys’ fees if it takes a voluntary non-suit. The contractual language in th_is case
" clearly cannot be interpreted as a contractﬁal promise to do so.

In light of the plain meaning of the real ves'tate contract and Va. Code §8.01-380,
the Defendants’ Petition for Attorney Fees is DENIED.

The Clerk of the Cou;'t is directed to send certified copies of this Opinion and
Order to Mark N. Reed, Esquire, 16 S. Court Street, P.O. Box 766, Luray, Virginia
22835, Counsel for Plaintiff, to Glen M. Hodge, Esquire, 100 South Mason Street, P.O.
Box 20028, Harrisonburg, Virginia 22801-7528, Counsel for Defendants Kenneth R.
Sheets and Ann R. Sheets; to Robert S. Janney, Esquire, 12 South Court Street, P.0. Box
467, Luray, Virginia 22835, Counsel for Defendants Derek H. Goebel and Janine S.
Siebens; to Benjamin M. Butler, Trustee and Defendant, 112 S. Cameron Street,
Winchester, Virginia 22601; to John C. Hill, Trustee and Defendant, 1 South Royal
Avenue, Front Royal, Virginia 22630; and to Va.lley Bank and Trust Co., Noteholder and

Defendant, 425 10™ Street, Gering, Nebraska, 69341.

DATED: February 2, 2001

2/13/01 - Copy to all of the above



VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY
HARRIET A. CASTLE,

Plaintiff,

In Chancery No. CH00-38

KENNETH R. SHEETS
ANN R. SHEETS, et. als.,

- Defendants.
MOTION TO STAY ORDER AND PETITION FOR REHEARING

The defendants, Kenneth R. Sheets and Ann R. Sheets, by counsel, respectfully move that
this Court stay its Order entered on February 2, 2001, denying defendants’ Petition for Attorney’s
Fees and that this Court consider defendants’ Petition for Rehearing on that issue. In support of this
motion and petition, defendants state as follows:

1. The defendants, in their Memorandum in Support Defendants’ Petition for Attorney’s
Fees, and the Court in its opinion, found no controlling legal authority in Virginia on the attorney’s
fee issue before the Court. Defendants believe'.that they (and this Court) are in error in this regard
because of the case of Ayoub v. Trautner, (Circuit Court of Fairfax County, 1999). In Ayo_tﬂo_,’the
trial court awarded attorneys’ fees to a defendant as a prevailing party when the plaintiff non-suited
his action in a contract action in which the contract at issue provided that the prevailing party in any
litigation was entitled to attorneys’ fees. A copy of the trial court order in Ayoub is attached as

Exhibit A. The plaintiff in the Ayoub case subsequently filed a petition for appeal with the Virginia

Supreme Court, which petition for appeal was denied by the Virginia Supreme Court.



2. A decision to grant or refuse a petition for appeal is based upon the merits of the case.
See, Saunders v. Reynolds, 214 Va. 697 (197 4); Providence Village Townhome Condominium

Association Board of Directors v. Allied Plvwood Corp.. Chesapeake Corp.. and Applied Research
Group, Inc., 37 Va. Cir. 192 (1995, Circuit Court of Loudoun County). The denial of a writis a

decision on the merits of a case and the issue that is decided is binding in other cases. See,

Bowman v. Commonwealth, 30 Va. App. 298 (1999).

3. In light of the Virginia Supreme Court’s denying a petition of appeal in Ayoub v,
Trautner, such denial constitutes a decision on the merits by the Virginia Supreme Court and has
precedenﬁal effect as to the isSue decided. The issue in Ayoub was whether a defendant in a contract
action ovér a contract that calls for the prevailing party to recover attorneys’ fees is the prevailing
party when the plaintiff takes a voluntary nonsuit. The trial court held that the defendant in Ayoub
was the prevailing party and entitled to attorneys’ fees. While counsel for the defendants in this case
has not yet obtained a copy of the petition for appeal in the Ayoub case, counsel has been advised
that the contract language in Ayoub is as follows:

20. ATTORNEY'S FEES: In any action or proceeding involving a dispute between

the Purchaser, the Seller and/or the Broker, arising out of this contract, or to collect

the Broker’s Fee, the prevailing party shall be entitled to receive from the other party

reasonable attomney’s fees to be determined by the court or arbitrator(s).

This is nearly identical language to the contract language at issue in the case at bar. Therefore, based
on the precedential effect of Avoub, the Sheets are the prevailing parties and should be entitled to
attorney’s fees. |

4. For the foregoing reasons, the defendants request that the Order previously entered

be stayed, that a rehearing be held on this matter, and that the Court grant the defendants’ Petition

for Attorney’s Fees is an amount to be determined by the Court.



KENNETH R. SHEETS AND ANN R. SHEETS
By Counsel

Glenn M. Hodge, Esquire (VSB No. 12159)

- Of Wharton, Aldhizer & Weaver, P.L.C.

P.O. Box 20028

100 South Mason Street

Harrisonburg, Virginia 22801-7528

Phone: (540) 434-0316

Fax: (540) 434-5502

Counsel for Kenneth R. Sheets and Ann R. Sheets

CERTIFICATE

1 hereby certify that a copy of the forgoing Motion to Stay Order and Petition for Rehearing
was mailed this 2/ Sl:llay of February, 2001 to Mark N. Reed, Esquire, counsel for Harriet A.
Castle, at Reed & Reed, P.C., 16 South Court Street, Post Office Box 766, Luray, Virginia 22835.

e p ol

Glenn M. Hodge

KWI1171.WPD

Filed in the Clerk’s Office
of the Circuit Court of Page

County, Visyinia, o .Com,
3
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SUITE 423
526 KING STRELT
ALEXANDRIA, YIRGINIA 22314
(701) 836-2088D

b

BRiNCEFIELD, HARTNETT & ASSOCIATES, P, C.

Cog -0
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EXHIBIT A

YIRGINIA:
- IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX

Timothy AYOUE, )
PlaintifT, i
Y. . ; ~ Law No. 164778
Donald L. TRAUTNER,  a, ;
L . Defendants. ;
)
ORDER OF COSTS AND ATT " FEES

THIS CAUSE CAME ON TO BE HEARD on Defendant Tmutner’s Motion for an

Award of Costs and Attorneys’ Fees and Plaintiff’s Opposmon thcreto, and was argue by
vrt- .zv- ;

counsel. Whereupon, based ugon the filings and uporx" "
M. ohon ..75 Eacons el fb"ﬁ,

IT APPEARING TO THE COURT that the contract applicable to the parties (attached to
the Motion as Exhibit 2) provided that “the prevailing party shall be entitled to receive from the
other party reasonal_:lc attorney’s fees to be determined by the court, .., and

IT FURTHER APPEARING TO THE COURT that the Plaintiff nonsuited at trial, and

IT FURTHER APPEARING TO THE COURT that, because of the nonsuit, Defendant

Trautner prevailed- within the mcaning of the contract at issue, and
_ arpverents K2

IT FURTHER APPEARING TO THE COURT, based on the (ilingyand-en-the-testimeny

~of-thewitmessss, thal Defendant Trautner incurred reasonable attarneys’ fecs and expenses of
,f_lﬁ IS‘, QCU,KD , now, therefore, it is hereby
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- s oqped
ADJUDQED, ORDERED, and DECREED thatkthe Plaintiff shall pay to Defendant

,///ﬂ Tk Trauer 315 000.%vithin 120 days of the date of this Order, and it is frther

ADJUDGED, ORDERED, and DECREED that Plaintiff's Motion for Reconsideration is
DENIED.

AND THIS CAUSE;SﬁNAL | .

ENTERED this day of December, 1998.

Circuit Court Judge
WE ASK FOR THIS:

BRINCEFIELD, HARTNETT & ASSOCIATES, P.C.

o Mool Tk

Michael W. Tompkins, VSB 0. 31838 '
526 King Street, Suite 423

Alexandria, Virginia 22314-3144

(703) 836-2880

Counsel for Defendant Donald L. Trautner

SEEN AND OFPOSED: aafl chiack b do of Hhe ol S dellnlid Toolsa is o0
A pravicdhie pedny oo e Yhe asvnds 34 L Pl NS‘M,W&

KATHLEEN M. USTON, ATTORNEY ATLAW 0wl 01,0 4rpryen)

By: /) ].r—/_'

fifeen M. Uston, VSB No.33255

118 South Royal Street, Second Floor A COPY TESTE:
(ﬁ;lg;;xggx;-aé&gginia 22314 JOHNT. FHEY, CLERK
Counsei for Plaintiff BYA%%%E&\M b(,
Lty G
. Da :::_-_1_‘;;-':}t)y-cr[fzr
Originzal retained in the office of
the Clexk of e Circuit Court of

Fairfax County, Virginia

—

¢ e L 0 ceaidew Jtaw -3
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AW OFFICES
) & REED, PC.
\AY, VIRGINIA

VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY

HARRIET A. CASTLE,
Complainant,

v. In Chancery No. CH00-38
KENNETH R. SHEETS,

ANNE R. SHEETS, et als.,
Defendants.

ORDER
THIS CAUSE came on to be heard on the Defendants’, Kenneth R. Sheets and Ann R.

Sheets’, Motion for a Stay of this Court’s Order of February 2, 2001, and their Petition for
Rehearing. | |

IT APPEARING to the Court that the authority cited by the Defendants for the basis of
their Motion and Petition are not persuasive or applicable to the case at bar, and that therefore
the Motion and Petition should be denied;

ACCORDINGLY, it is ADj'UDGED, ORDERED, and DECREED that the Defendants’
Motion for a Stay of this Court’s Order of February 2, 2001,‘ and their Petition for Rehearing
are DENIED.

There being nothing further to be done in this matter, the Clerk is directed to remove
this case from the active docket of this Court and place it among the ended causes. The Clerk
shall also certify copies of this Order to Mark N. Reed, Esquire, and Glenn M. Hodge, Esquire,

counsel for the Complainant and Defendants respectively.

DATE: FEB 27 2001 ENTER:




I ASK FOR THIS:

PN YO Y

Mark N. Reed, Counsel for the
Complainant, Harriet A. Castle

SEEN AND OBJECTED TO: o
DR THE REASIS S fpalrd /A DEFEIONTS

54:7‘/ 7dre AR RE IfTRiny

Mo Ao

Glenn M. Hodge, Counsel for the Defendants,
Kenneth R. Sheets and Ann R. Sheets

LAW OFFICES 2/28/01 -~ Copy to counsel of Record
ED & REED, PC.
URAY, VIRGINIA




ASSIGNMFNT OF ERROR

THE TRIAL COURT ERRED IN HOLDING THAT THE APPELLANTS
WERE NOT THE "PREVAILING PARTY" WITHIN THE MEANING OF
THE CONTRACT CLAUSE GRANTING ATTORNEY'S FEES AND COSTS
TO THE PREVAILING PARTY WHEN APPELLEE REQUESTED AND
WAS GRANTED A VOLUNTARY NON-SUIT.





