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N.McCtJME 
IU.Ul'V 4'f' I AW 

VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A. CASTLE 
Complainant 

v 

KENNETH R. SHEETS, and 
ANN R. SHEETS 
642 Burch Lane 
Boyce, Virginia 22620 

(Clark County) 
AND 

DEREK H. GOEBEL, and 
JANINE S. SIEBENS 
622 Woodside Drive 
Rileyville, Virginia 22650 

(Page County) 

ADDITIONAL PARTY DEFENDANTS: 

BENJAMIN M. BUTLER, TRUSTEE· 
li2 s. Cameron ST. 
Winchester, Virginia 22601, 

(City Of Winchester), and 

JOHN C. BILL,. TR~STEE 
l S. Royal Ave. 
Front Royal, Virginia 22630 

(Warren· County) 
AND· 

) (.In Chancery No.C-H (}O-dJ 

VALLEY BANK AND TRUST CO., Noteholder 
425 10th Street 
Gering, NE 69341 

Defendants 
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INN. McCO?m 

BILL OF COMPLAIH'r FOR SPECIFIC PERFORMANCE 
OF REAL ESTATE CONTRACT 

Comes now the Complainant and for her Bill of Complaint for 
Specific Performance of a Real Estate Contract represents as 
follows: 

1) That on November 10, 1999, the Complainant, Ha~riet A. 
Castle, hereinafter referred to as "Castle 11

, an.~ the Defendants, 
Kenneth R. Sheets, and Ann R. Sheets, hereinafter referred to ·as 
"Sheets'', entered into a written co.ntract for the sale of 
approximately 100 Acres of real estate, improved by two dwelling · 
houses, and located in Springfield Magisterial Distrfct of Page 
County, Virginia, (TAX MAP No. 15-A-6); and 

2) That the contract was prepared by Sheets' agent, Weichert 
Realtors, 824 John Marshall Hwy., Front Royal, Virginia 22630, 
and Weichert also acted as the buyer's agent for Castle; and 

3) That settlement on the contract was scheduled for January 
30, 2000. A copy of the November 10, 1999, contract and a 
Virginia Jurisdictional Addendum, are both attached h.ereto marked 
PLAINTIFF'S EXHIBIT 1, and incorporated herein by reference; and 

4) That in December 30, 1999, Sheets indicated to Castle's 
attorney that they did not want to sell the subject real estate 
to Castle; and 

5) That Castle was ready, willing, and able to settle on the 
contract on January 30, 2000; and 

6) That Sheets refused to complete settlement; and 

7) That Castle has continued to pursue settlement on the 
contract; is ready, willing and able to complete settlement; and 
Sheets has continued to refuse to complete settlement; and 

-2-
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N.McCtJNE 
INEYAT LAW 

8) A copy of a Plat of the subject real estate recorded in 
the Clerk's Office of the Circuit Court of Page County, Virginia, 
in Deed Book 470, Page 547, Is attached hereto Mark~d PLAINTIFF'S 
EXHIBIT 2, And made a part hereof; and 

9) That on March 30, 2000, by Deed recorded in said Clerk's 
Office, in Deed Book 610, Page 645, Sheets conveyed 15.05 Acres 
of the ·subject real estate to the Defendants, Derek H. Goebel, 
and Janine s. Siebens, husband and wife, hereinafter referred to 
as "Goebel/Siebens" A copy of said Deed is Attached hereto 
marked PLAINTIFF'S EXHIBIT 3, and made a part hereof; and 

10) That on March 31, 2000, Sheets and Goebel/Siebens 
executed an.Option for Sale of Real Estate which is recorded in 
said Clerk's Office in Deed Book 610, Page 646. The said Option 
is for the remaining portion of the subject real estate. A copy 
of the recorded Option is Attached hereto marked PLAINTIFF'S 
EXHIBIT 4, and made a part hereof; and 

11) That the Defendants Goebel/Siebens knew and were on 
notice that the subject real estate was under contract with 
Castle at the time they settled on the purchase of the 15.05 
Acres- and executed the said Option; and 

12) That the Additional Defendants, Benjamin M •. Butler, and 
John C. Hill, Trustees; _.and Valley Bank and Trust Co., 
Noteholder, are parties in interest to this cause through a Deed 
of Trust r'ecorded in said Clerk Is Off ice in Deed Book s 9 a I Page 
525, and an Assignment recorded in said Clerk's Office in Deed 
Book 610, Page 502. The said Deed of Trust encumbers 3.00 Acres 
of the subject real estate and is shown and described on a plat 
recorded in said Clerk's Office in Deed Book 4 70, Page 54 7. 
Copies of the Deed of Trust, Assignment, and the said Plat are 
attached hereto marked PLAINTIFF'S EXHIBIT 5, and made a part 
hereof; and" 

13) That the Complainant has no other remedy at law except 
to demand Specific Performance on the said.contract. 
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f N. McC1lNE 
JANEY AT I.AW 

WHEREFORE the Complaint prays that this Court order the 
Defendants Sheets to complete settlement on the contract; that 
the sale to the Defendants Goebel/Siebens be set aside; and that 
the complaint Castle be awarded attorney's fees, and costs in 
this behalf expended, and for General Relief. 

John N. McCune, Esq. 
14 East Stonewall Dr. 
Front Royal, VA 22630 
(540} 635-4242 
FAX: (540) 636-4819 

8941-0;8941-BC -4-

-4-

Harriet A. Castle 
by Counsel 

VALIDATI= r·H·~·~r: o.·'PER·~ -- ~ w._ ' l'1 •• ._-

RCPT : 00000002171 
DATE : 04/1:3/00 TINE: 11 ::36 
CASE l39CH00000038-00 
ACCT CASTLE, HARRIEi A. 
AMT. $122.0~ 



.... 
" 
~· ;.-:. ..... Weichert 

Realtors· G? 

REGIONAL SALES CONTRACT 

This SALES CONTRACT CContrac:r) is made on . ____ .._/_4'_.._M._d_lJ...._. --------· 19..11., C-Contract Cate1 
tlWeen ~ LJt ; c.. t A· CA.s'TL ~ C-Purc:hase..-) 
,d ¥\ f. /tJ 1J C ,.-H l: ~ 3N AJ l · $H£STS (·Selfe,..) who 
1reby CCf1ftrm and ac5cncwfedge by 1t1eir initi;ls and signa res be! the prior disdasure that in this real estate transaction -------

UJ e ... G lt..-e.c.. -ecr.. (•Usttng Company") represents 
e Seder, and ~ ..ea. (•Selling Company") represents 
I !he P1Jrdiaser OR 0 the Seller. The L.istfng Company and Sellfng Campany are caUectively referred ta as (·Broker"). (If the brokerage firm is acting 
i a dual representative for ba1h 1he Seiler and the Purchaser, then the appropriate disclosure farm is attached to and made a part cf this Contract) 

1. REAL. PROPERTY. The Purchaser shall buy and the Seller shall sen fer the sales price c·sa1es Price1. the· Seller's entfre interest in the land 
nth alt improvements, rights·and appurtenances) described as folfaws: TAX Map/10 # · IS--A- G. . 
1gal Description: Lot(s} Block/Square ·Section . . . 
ubdivisicn or ndcminium , Unit# ·,Parking Spac:e(s} #--~---
aunty/City ~ £ :r. L.. 'E'.. Y ::Z: L. ooklliber ·J 8 'j . Page/Folio # I ll-- S 
treet Address: J. ": L L State 'U A=. • Zip Code S2~ t.s"· 0 , C-Prcperty") 

2. PERSONAL PROPERTY, FIXTURES AND UTILITIES. The Sales Price inc:fudes the fallowing personal property and fixtures: A.Arr/ existing 
Jilt.in heating and central air conditioning equipment. plumbing and fighting fixtures. sump pump, attic fans, storm windows, storm doors, screens, 
staBed ~ carpeting, window shades. blinds, smoke and heat detectors, tv antennas, exterior trees and shrubs and, B. The items marked YES 
'low as currently installed or offered. · 

es NO YES NO YES NO YES NO 
j Cl Stove or Range Cl 0 Oispaser 
j 0 Cooktop CJ CJ Freezer 
j 0 Wall Oven(s) #__ 0 CJ Window Fan(s) # _ 
j 0 Refrigerator(s) # _ 0 0 Window AJC Unit(s) # _ 
j 0 w/ Ice maker CJ CJ Pool, Equip. & Cover 
J 0 Dishwasher 0 CJ Hot Tub, Equip. & Caver 
j CJ Built.in Microwave 0 CJ Satellite Dish and Equip. 
J Cl Trash Compactor CJ CJ Window Treatments 

:Jther. ALL · :r ClC)AJ tJ 

CJ 0 Ceiling Fan(s) # ~ 0 0 AJarm System 
a. 0 Washer CJ 0 Intercom 
CJ Cl Cryer CJ 0 Storage Shed(s) # _ 
CJ CJ Furnace Humidifier 0. CJ Garage Opener(s)# __ . 
CJ CJ Electronic N Filter CJ CJ w/ remote(s) # _ 
0 0 Central Vacuum CJ 0 Playground Equipment 
CJ CJ Water Treatment System CJ 0 Wood Stove 
0 CJ Exhaust Fan(s) CJ 0 F"ireplace Screen/ Coors 

~A. hl f 1-r..un>u. r rs 
01-\~S 

WATER, SEWAGE, H NG AND ~ENTRAL AIR CONDITtONING: (Check alJ that apply) 
Nater Supply: CJPubric ~.JI! · . Hat Water: · CJ Oil 0 Gas ~- CJ 01her ___ _ 

Sewage Oispcsaf: OP'ffic 8-S'eptic #BR f- Ajr Conditioning: 0 Oil ~ ~ ~ 0 Heat Pump 0 Other .. 
l MA-• .o. ijcu."" Heating: a Oil ctGas a Efec. 0 Heat Pump a Other.JI::IiJ: 

3. EQUIPMENT, MAINTENANCE AND CONomoN. The Purchaser accepts the Property in •As 1s· condition as of the Ccn~'6ttf ~1:pl 'ts 
lhef'Mse pl'O'Jided herein. The Sel!erwairants 1hatthe emting app6ances, heating, coaling, plumbing, electrical and mechanical systems and equipment 
nd smoke and heat detectors (as required) shaJI be in normal working arder as of the possession date. The Seller shall deliver the Property in 
JbstantiaJ11J the same candtfon as on the Contract Cate and in broom dean condition with aft 1rash and debris rem d. The Purchaser and the Seiler 
:iaU not hold the Broker liable far any breach cf this paragraph. . . S ""£ 5.tt £ ;-Ill. . 

4. PRICE ANO FINANCING ~ YJ ~D ~~ 
A. Oown Payment · $ 

/ 
. 

e.F"mncing 1.rustrrust s J'::f ue. ~ ~~501 o:!°oo ~~d~Jfk 
2. Second Trust· addendum attached S -------- L 0 v ~v· 
3. TruSt (Seiler Financing) • addendum attached S J l s; So iJ 6. iL ~ :; Sf JZY0 l\ · .. 

LJ e-_}, -

TOTAL FINANCING s ,..r& J Ooa. 

TOTAL SALES PRICE OF THE F'ROPER1Y --~ _P_LAl_NTl_FP'•S-~ $ itJ.sf Q QQ, {A :5"'"8~ .;R 

I No~•arr efp ",l 4 ~ 4 
'b°o ~. 

'lllll,..•_•_ ... - .. •=•O-•---c•1 .. •-• ... •, .. •;w-.1• a,,.,...,.Gaor~. ~~liar~/ JO:t_') 



s: DEPOSIT. A. The Purchaser has made a c st roepasitj with w e.. ~ c.. A 'C& r " ... ea,. / Jg,<_ t rescrow Agent} 0 

~r ~ c)~ ~ by check and/er CJ $ · . by ncte due and payable on 19 __. receipt a 
•Miich is'fiereby acknowfedged. S. The O~pa~ s.hCJ!J ~e placed in. an escraw.accaun~·af· the escrpw.Agent after the Ccntract-Ac::eptance to =nfarn 
•Mth the laws and regulations of the appropi;iate JUnsd1ction and/er, if VA financing applies, as required by rrt1e 38 of the U.S. Cade. This account m8' 
oe i1terest bearing and aa parties waive any claim to interest resulting from the Deposit The Deposit shall be held in escrow until: i. Credited toward ttiE 
Sales Price at settfement; ii. All parties have agreed in writing as ta its disposition; iii. A court of competent jurisdiction orders disbursement and all appea 
periods have expired; or, iv. Disposed of in any other manner authorized by the laws and regulations of the appropriate jurisdidion. · 

~:3. DOWN PAYMENT. The balance of the dawn pa~nt shatl be paid at settlement by c rtifled or cashier's check or by bank wi:ed funds. 

r· 7. FIRST DEED OF TRUST. Purchaser shall.s-6'STAJN O__B.0 ASSUME: a anventfonal CJ FHA CJ VA CJ Other_~· ---­
F'irst Oeed of Trust lean amartized over .J..L years at a 9111Xeo OR an CJ ~OJUSTAE?LE rate bearing (initiallinterest of . I. 41J % 
e.,er ear or market rate available. SP.edal Te,s;ms (if any): r Al l-f!:.1..CJ:+ "-4.. c. fu 4-~ A.cl' ..J..S-k.. a.f o . 
~ • .' <! M f'" ,._,,~/:.~c,V t'A. :Af. <:.. l"- =e.. t.L..S I " , f-e. JU4-f- 'fi. & ~ la~c~ t-1.-..A.J t! ~ -d ;<< / o 
ASSUMPTION ONLY:Ass&:Jmption fee, if any, and all charges r~ to the assumption shall be paid by the Purchaser. If the Purchaser assumes tht 
Seler's loan, A. The Purchaser and the Seller CJ shall, OR IJWrfiil not obtain a release of the SeUer's Dacirrty to the U.S. Government for the repaymer:' 
~f the loan by settlement B. The Purchaser and Seller 0 shall, OR CJ shalt not obtain substitution of the Seller's VA entitlement by settlement c 
aa1ancas of any assumed loans, secondary financing and cash dawn payments are approximate. . . 

8. AOOl1:J91((AL FINANCING TERMS. 
A. llJ.<:6NVENTIONAL FINANCING. It appricable, the Purchaser shall CJ pay at settlement. OR ~ny initial private mortgage fnsuranc:e 

3ased on ttle ftnandng terms specified in this Contract, the Selfer shall pay O "IJ iJ ·, 11 t ~ toward the Purchaser'! 
iormal settlement charges, (inc:fuding but not Rmited to loan origination fees, discount f~s. buy down or subsidy fees, prepaids or other settlemen; 
;harges as allowed by the lender). The Purchaser shaO pay all remaining Purchaser's setttement c~arges. If the lender's appraisal is·nct equaJ to ar 
;reater than the Sales Price and the parties are unable to agree upon mutually acceptable terms, then it shall be the Seller's option to lower the Safes 
:!!rice ta the appraised value and this Contract shall remain in run farce and effect at the lower Sales Price. If the Seller does not exercise that option it 
s the Purchaser's option ta proceed with the settlement at the Sales Price and Seller and Purchaser shall sign any appropriate amendment(s). Ead­
!lection must be made by NotJce within 3 Cays after Notice from the other party. If the parties fail to agree, this Contract shall become void and ttu: 
Jepasit shall be refunded in run to the Purchaser accarding to the terms ·of the DEPOSIT paragraph. · 

~l~OVAOR 0FHAFINANCING . • 
Y'" The Purchaser shal CJ pay at setUement. OR 0 tinan:e any VA Funding Fee or FHA initial Mortgage Insurance Premium. Based on the financinC' 
3pec:ified in this Contract. the Serler shaH pay tcward the Purchaser's normal setdementc:harges Qncfudin'­
Jut not Omited ta loan origination fees, discount fees, buydown er subsidy fees, prepaids or other setttement charges as aJJowed _by the lender) excep: 
nat the tatal amount of any lender charges which cannot by law or regulation be charged to the Purchaser shall first be deducted from this amount. anc 
:he remaining balance, if any. shall then be appfied to the Purchaser's other setttement charges. The Purchaser shan pay all remaining Purchaser's 
~ettfement charges. If VA or FHA ftnandng appfies. it is expressly agreed that. notwithstandi~g any other s:irovisicns cf this Ccntract, the flurdiaser .shall 
.iat be cblfgated tc complete the purchase of the Property described herein or ta incur any penalty by forfeiture of earnest money deposits or otherwise 
:Ji"lless the Purchaser has been given in accordance with HUO/FHA or VA requirements a written statement by the Federal Housing Commissioner or 
Oirect Endcisement Lender/Cepartment af Veterans Affairs or the Lender Approval Processing Program (LAPP) underwriter setting forth the appraised 
"8Jue of the Properfy (excluding dosing costs} of not less than S . The Purchasar shall have the privilege and option cf prdceeding with 
:onsummatfcn cf the Contractwithautregard ta the amcuntofthe appraised valuation. THE APPRAISED VALUATION IS ARRIVED AT TO DETERMINE 
rHE MAXIMUM MORTGAGE THE DEPARTMENT OF HOUSING ANO URBAN DEVELOPMENT /DEPARTMENT OF VETERANS AFFAJRS WILL 
iNSURE/GUARANTEE. HUO/OEPARTMENT OF VETERANS AFFAIRS ANO THE MORTGAGEE DOES NOT WARRANT THE VALUE NOR THE 
:ONOITJON OF THE PROPERTY. THE PURCHASER SHOULD SATISFY HIMSELF/HERSELF THAT THE PRICE ANO CONOmON OF THE 
?ROPERTY ARE ACCEPTABLE. . 

If VA Finandng appSes, the Purchaser agrees that should the Purchaser elect ta complete the purchase at an amount in excess. of the reasonable 
181ue established by the Department of Veterans Affairs. the Purchaser shall pay such excess amount in cash from a source which the Purchaser agrees 
:a disdose ta the Department of Veterans Atfairs, and which the Purchaser r~presents will not be bof?'awed funds except as approved by the Oepartment 
~f Veterans Affairs. The Purchaser's exercise of tha optfcn shafl be made in writing within 3 Cays of the notification ta the Purchaser of th~ appraised 
mlue, or ttis Contract shall become void and th~ Deposit shall be refunded in fuJJ ta the Purchaser according ta the terms of the DEPOSIT paragraph. 

If Ff'.A financing appfies. the Purchaser's exercise of the option cf proceeding with consummation of the Contract without regard ta the amount at 
·:he appraiSed valuation shaJJ be made in writing within 3 Cays of the notification to the Purchaser of the appraised vaJue, er this Contract shall become 
1Cid and the Oepcsit shall be refunded in full to the Purchaser according ta the terms of the DEPOSIT paragraph. The FHA loan amount is approximate 
:lecause the ~nanced acquisition cas1s cannot be determined until the time of setttement 

9. F1NANCJNG CONTINGENCY. If the PRICE AND FINANCING paragraph above incfudes financing. the terms of this paragraph shall apply. 
The Pun:haser shall make written loan applicaUcn, if applfcabfe, within 1 Days following the Contract Acceptance. The Purchaser grants permission for 
:he Selling Company and the lender tc dlsdcse ta the Wstfng Company and the Seller general information awHable about the progress of the lean 
application and loan approval prcc:ess. The P.Jn:haser may obtain alternative financing far which the Purchaser is quaJHied provided there is no additional 
:1xpense ta the Seller and the setttement date is not delayed. · 

A This Cantract is contingent an ttle Purchaser sea.Iring a firm. written commitment for the financing specified in this Contract, or lender's approval 
:f assum~on, if required rspecifted Financ:ing1. The Purchaser shail furnish written evidence of the lender's commitment or approval ta the Seller with. in 

I 5_ Days of Contract Acceptance. which cammitment or approval the Purchaser -agrees ta pursue dUigenUy. 
i. If the Purchaser is unable to. obtain the Specified Financing during this cantingency period. the Purchaser may unilaterally extend the 

contingency period.far 15 Days by giving the Seller: . 
a; A Notice of Purchaser's intention to do so, together with; 
b. Written evidence from the lender showing that ail infcrmatian in the fender's possession indicates that the Purchaser's loan should be 

approved. 
ii. After 1he fDPiratian of 1he ccntfngenc'/ pericd (fnduding the 15 Day unilateral extension, if appficable), but prior to Delivery of lender's written 

commitment. the Seller may with Notice ta the Purchaser: 
a. Declare this Contract void. OR; 
b. Elect ta provide the Specified Financing ta the Purchaser at any time prior to Delivery of lenders written cammitment 

ffi. lJie Purchaser shall have the right tc Deliver to the Seller a copy of a written letter af rejection for the Specified Financing from the lender 
along with a written request far release from the Cantrac:t 

iv. If the Purchaser complies with the provisions of paragraph Iii, then the Seller shall sign the release and declare this Contract void within 3 
Cays or elect ta provide the Specified Financing to the Purchaser, provided the lender's rejection of the loan is not far appraisal reasons. 

-6-



v. If 12".e Seller does net elect ta provide th' • .,ec:tied Financing, but aces not s.ign the release • .. dedare tl'lis <.;antrac:: vc1a wnen re~ed 
to de sc, then the Purchaser may dee!. .he Can~ void and the Oe~asit shall be refun in ft.ill to the Purchaser. In the event fttis 
Camract is vaided by the Seller or Purchaser under the provisions 9f the FINANCING CON"fiNGENCY paragraph, the Oepcsit shaJI be 

• refunded in full to the P\Jl'Chas~r according to the terms of the DEPOSIT paragraph. 
B. The Purchaser shall be in default if settlement daes net occur because the Purchaser. 

i. Fails to lcc:k..fn the interest rate(s) as spedfied above and the rate(s) increase so that the Purchaser no ranger c;ua!iftes fer such financing; 
or · 

ii. ~p&~ far, and fails ta obtain, alternative financing instead of the Specffled Financing, unless the Seller consents in writing to trie terms at 
the aJtemative financing, in which case the aJtemative financing becomes the Specified Financing; or 

iii. Fails ·to comply with the lender's requirements in a timely manner: ar · 
iv. Fails to immediately give Nctic:e to the S~Rer or the Braker at any material adverse c:hanges:in the Purchaser's assets, Uat:lilities ar incame; 

er 
v. Ooes net have the down payment and dosing fees to settle as provided in this Contract at the time af setttement: er 
vi. Oces or falls to do any act following the Contract Ac:eptance that prevents the Purchaser from obtaining the financing, or 
vii. Makes any defiberata misrepresemattons, material omissions or inaccuracies in financ.iaJ information that results in the Purchaser's inability 

to secure the ftnanc:ing. -
C. The Purchaser shail obtain hazard and title insurance, as required by the lender(s). 

10. PURCHASER'S REPRESENTATIONS. The Pur . ser 0 shall, OR 0 shall not occupy the Property as the Purchaser's principal residence. 
~ess specifted in a written cantingenc:y, neither this C act nor the Hnancing is dependent or contingent an the sale and setUement ar lease of other 
al property. The Selling Company w is, OR s not authorized ta disdcse to the Usting Company and Seller the appropriate financial ar credtt 
rormation statement provided ta the Selling Company by the Purchaser. The Purchaser acknowledges that the Seiler is relying upon ail at the 
1rchaser's representations induding without Rmitation the ac:curac:y of ftnanc:ial or credit information given ta the Seller, Braker or the lender by the 
irchaser. · . 

11. ACCESS TO PROPER'TY. The Seller shaD provide the Braker, the Purchaser, inspectors representing the Purchaser and representatives of 
iding instituticns fer appraisal purposes, reasonable access to the Prapertf to ccmply wtth this Contract. The Purchaser and/or the Purchaser's 
presentative shall have the right .ta make a presettlement and/er a preacc:upancy inspection at which time the Seller shall have au util"rties in service • 

. · 12. WELL AND SEPTIC.: if the PropertY is an well and/or septic systems, the 0 PurChaser, at Purchaser's expense QR ~at Seller's 
pense, shall furnish the Purchaser an ar before setttement with a certificate that meets the lender's requirements from the ·appropriate local government 
~crity, ar a private company chosen by written consent of the parties, indicating that A The well water contains no more than the acceptable level af 
ntaminants and: S. The septic system appears to be functioning satisfactorily. and if known by pubfic: records, was installed pursuant to a vaad heattn 
~artment permit ff either system is found:;,:;;/.defectiv9 ~~ubstan:1ar4ithe Seller ~~11 take appropriate remedial action at'the Seller's expense. 

tJ ~TH n Clc.L ~ '.S 
13. TeRMrre INSPECTION. The Seier t ttie time cf setttement that II dwelfings and/or garage(s) within the Praperfy (exduding fences 

shrubs not abutting garage(s) or dwening(s)};(e fre~ af 'lissble termites and other weed-destroying insects, and free from visible insect damag~. The 
Purchaser, at Purchasers expense OR g§°effer, at SeRer's expense, shall furnish a written report to this effeet ~c:ceptable to the lender fram a pest 
'ntrol firm. Required extermination and repair3 shall be at the Seller's expense. I 0- oTH ,,. 4 o-.S e.S) . 

14. REP AIRS. If, as a condition of providing financing under this Contract, \ie lender requires repairs ta be made to the Prapertj, then the 
rchaser shall give Notice to the Seller af the lender's required repairs. Within 5 Cays after Notice, the Seller shall gr1e Notice ta the Purchaser whether 
'Saller'Ml make !he repan. If the SeUer will not make the repairs. the Purchaser shall ;ive Notice to the Seller within 5 Oa-r.; atter the Selle(s Notice 
tether the Purchaser will make the repairs. If neither the Seller ncr th'!! Purchaser will make the repairs, thetl this Contract shall bec:ome-vcid and the 
!posit shall be refunded in full to the Purchaser. This dause will n=t release the Seller from any responsibifrties set forth in the paragraphs -entitled 
:RSONAL PROPERTY, FIXTURES ANO UTILITIES; EQUIPMENT, MAINTENANCE ANO CONDITION: WELL ANO SEPTIC; TERMITE INSPECTION: 
OTHER TERMS. or any terms spedficaUy set forth in !his Cantract an~ any addenda. 

15. DAMAGE OR LOSS. The risk cf damage or 1ass·ta the Pr:perty by fire, act of God, or otner c:asualt'/ remains with the Seller until the execution 
1d delivery of the deed of c:snveyance. 

16. TTTLE. The liUe report: and survey, if required, shaB be ~rder2~ pramptty and, if not available at the scheduled date of sett!e.ment, then setdement 
~be delayed for up ta 1 S business days ta obtain the title repart and ~urv~y after which this Contract, at the aptian of the Seller, may be tarminatad 
Id lhe Oe!'osit sha!J be refunded in· full to the Purchaser. Fee simple title to the Property, and everything that c:Jnveys with it. shall be said free of liens 
:cept for any loans assumad by the.Flurchaser .. The Seller shall c~mply with ~II orders, requirements, or notices af violations of any CC!Unty or ~ocal 
1thcrily, condominium unit owners' assac:iation, home-:wners' or property awners' association or aC:tions in~ court on ac:::1unt there=t. against ar 
redng the Property on the date of settlement Tdle is to be goad and marketable, and insurat:lle by a licensed title insurance company with :ic additianal 
k premium. Tdle may be subject ta commcnty accaptable easements, c:cv'!nants, conditions and restrictions of record. if any: otherwise, the Purchaser · 
~ dedare this Cantract void and the Oepcsit shaJI be refunded in full, unless the defects are of such character that they may be remedied within 30 
iys beyond lhe date of semement set forth in the SETTt.EMENT CATE paragraph. In case adian is required to perfect the title, such action must be 
lcen pramptty by the Seller at the Seller's expense. The Broker is hersby e:cpressly released from all liabirlt'j far damages by r9ason of 8!fY defect in 
' title. The S~er sha!I convey the Propertf by general warranty deed with English covenants of title (Virginia): general warran~ deed (West Virginia): 
edai watramf dead (0.C. and Macytand). The Seller shall sign such affidavits, Ren waivers, tax certifications, and other documents as may be required 
· lhe lender, lftie insurance company, Settlement Agent. or government authcrity, and authorizes the Settlement Agent to obtain pay4 or assumpdon 
rcrmaticn from any existing lenders. 

17. POSSESSION DATE. Unless otherwise agreed to in writing between the Seller and the Purchaser, the Seller shall give passessicn of the 
·operty at the time of settlement If the Seiler fails ta do so and ac:upies the Property beyond the time of setUement. the Seller shall be a tenant by 
fferance of the Purchaser and hereby expressly waives aU notice ta quit as provided by law. The Purchaser shall have the right to prcceed by any legat · 
aans available ta obtain possession cf lhe Property. The Seiler shall pay atrf damages and casts incurred by lhe Purchaser ~able 
~~~~ . ~ 

1 a. SETTLEMENT DA~ The Seiler and the Purchaser shall make full settlement in accardance with the :.,e,,~ of this Contract an er, utual 
1nsent, before 78 t..,. i'S ,46-"" _,except as otherwise provided in this Contra'-~tf'Ul.d.r~ 30 ZlJoQ 

19. SETTI..EMENT AGENT. The Purchaserwishes tre~8ic~ T7J SE ](7g/U!IAJ<i\ (·settlementAgen~) to represe.nt 
! Contract Either party may retain their awn counsel. The Purchaser agrees ta contact the SetUement Agent within 10 Cays of Contract Ac::eptance 
schedule setUement. which Settlement Agent shall order the titte exam and survey if required. ·· 
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20. PEES, Fees for the preparation .of the r J, that portion of the Setdement Agent's fee bii :o the Seller, costs cf releasing exisdng 
icumbrances, apprc.priato legal fees and any ether pr1.1per charges assessed ta the Seller shall be paid b1 "ie Seller. Fees far the titte exam (except 
3 otherwise provided) survey, recording (including those fer any purchase money tnJsts) and that podior:i of .ttle Settlement-Agent's fee billed ta the 
!.ll"Chaser, appropriate legal fees and any other praper charges assessed ta the Purchaser shaJI be paid by the Purchaser. Fees to be charged shall 
e reascnable and ~stomary for the jurfsdlctfcn In which the Property Is located. (Recording, Transfer and Granter's Taxes are covered in the 
~propriato jurisdlctfcnal ·addenda). 

-'.- 21. BROKER'S FEE. The Seller irrevocably instructs the Settfement Agent to pay the Broker compensation (~Broker's Feei as set forth in the 
iting agreement and to disburse the compensation o!f~red by the Usting Campany ta the Selring Company in writing as of 1;t1e Contract Cate, and the 
!ma!nfng amount of Broker's campens~ticn ta the Listing Campany. · 

22." ADJUSTMENTS. Rents, taxes, water and sewer charges, front faat benefit and hause ccnnecticn charges, condominium unit owners' 
sscciaticn, hamec'M'lers' and/or prcpertf OYmers' asscdatfcn regular periodic: assessments (if any).and.any·atheraperating charges, are.to be-adjusted 
1 the date of settfement Any heating er cooking fuels remaining in supply tank(s) at time cf setttement shall become the propertf of the Purchaser. 
axes, general and special, are to be adjusted according to the certificate of truces issued by the collector of taxes, if any, except that recorded 
ssessments far improvements completed prier to the Cate cf Acceptance, whether assessments have been levied or not, shall be paid by the SeRer 
r alowanC8 made at 1he-time of settlement If a Oeed of Trust is assumed, interest shall be adjusted to the date cf settlement and the Purehaser shaJI 
!imburse the Seller for existing escrow accounts, if any. · · 

23. ATTORNEY'S FEES. In any action er proceeding involving a dispute between the Purchaser and the Seller arising-out of this Contract, the 
revailing party shall be entitled to receive from the other partif reasonable attomey's fees to be determined by the court er arbitrator(s). In the event a 
ispute arises resulting in the Broker being made a party to any litigation or if the Braker is required to bring litigation to c:cUect the Broker's Fee the 
urchaser and SeDer agree to indemnify the Braker, its emplcyees. and/or licensees for all attorney fees and c:asts of litigation, unless trle litigation re~lts 
1 a judgment against the Broker, its empl~yees and/or licensees. · · .. . 

24. PERFORMANCE. Delivery af the required funds and executed documents to the Settlement Agent shall constitute sufficient tender of 
erformance. Funds from this b'ansaciion at settlement may be used to pay off any existing liens and· encumbrances, includfng Interest. as required by 
mder(s) er Uenhalders. 

25. CEFAUt. T. If the Purchaser fails ta setUe as required, at the option cf the Seller, the Oeposit may· be forfeited as Oquidated. damages and net' 
s a penalty, in which event the Purchaser shall be re&eved from fur1tter liabilitf ta the Seller. If the Seller does not elect ta accept the Deposit as Dquidated 
amages, 1he Deposit may net be the Omit af the Purchaser's Dabi&ly in the event of a default If the Oeposit is forfeited, or if there is an award cf damages 
y a c:aurt ar a compromise agreement between the Seller and Purchaser, the Braker may accept and the Seller agrees tC! pay the Braker an!H1aJf of 
te Deposit in &eu cf the Broker's Fee, (provided Broker's share of ~ forfeited Deposit shall not exceed the amount due under the fisting agreement). 
= the Seifer faffs to make full settfement as required, the Purchaser shall have all legal or equitable remedies, induding specific performance and/er 
amages. ll efftler the SeDer ar Purchaser refuses to execute a release cf Deposit when requested to de so in writing and a court finds that they should 
ave execW!d 1he agreement, the part{whc so refused to execute a release of Deposit shall pay the expenses, fncJuding, without Dmitation, reasonable 
ttamey's fees, inc:trred by the other party in the frtigation. The Seller and Purchaser agree that no Escrow Agent shall have any fiabifrty to any partf on 
.c:cunt of disbursement cf the Oeposit or on account af failure ta disburse the Oeposit, except only in the event of the Escrow Agent's grass negligence 
'rwillful misconduct. The parties further agree that the Escrow Agent shall not be faable for1tle failure-of any-depositoiyin which the Oeposit is placed 
;nd that ttie Seiler and Purchaser each wm indemnify, defend and save harmless the Escrow Agent from any lass or expense arising cut of the holding, 
:isbursement er failure to disburse the Oeposit, except in the case of the Escrow Agenrs gross negligence or willful misconduct If either the Purchaser 
1r the Seller is in default, then in addition to all ether damages, the defaulting party shall immediately pay the costs incurred for the tiUe examination. 
1ppraisal, survey and the Broker's· Fee in full. · · 

26. OTHER OISCl.OSURES. The Purchaser and Seller are advised to seek professicnal advice concerning the condition of the property 
1r concerning legal and tax matters •. The following subparagraphs cfasclose some matters which the p~es may wish ta investigate further. These 
lisclosures are not intended to create a contingency. Any contingency must be specified by adding appropriate terms to this Contrac:t. The parties 
icknowtedge the following disdosures: ; 

A. PROPERTY CONDITION. The Prcpertf is sold in ·As 1s· candHian except as further provided in the EQUIPMENT, MAINTENANCE ANC 
:ONOITION paragraph. Various inspection services and home warrant'/ insurance programs are available. The Broker is net advising the parties as 
:l certain ether issues, tnt:fudfng withcut limitation: water, sewer or septic; sail canditicn: ftoad hazard areas; possible restrictions cf the use of the property 
lue ta restrictive cav.enants, zoning, subclMsion, er envircnmentaJ laws, easements or other documents; airport or aircraft noise; planned land use, reads 
1r highways; and constrtJction i:naterials and/er hazardous materials, including without limitation flame retardant treated plywood (FRT), radon, urea 
ormaJdehyde foam insulation (UFFl),·polybutylene pipes, asbestos and lead·based paint Information relating to·these issues· may be available tram 
1pprcpriate government authorities. · . 

B. LEGAL REQUIREMENTS •. Alt contracts fer the sale of reaJ property must be In writing ta be enforceable. UpcnCcntrac:t Acceptance, this 
:antrac:t becomes a legally binding agreement >nJ changes must be made by written amendment 

C. FINANCtN<;;. Mortgage rates and associated charges vary with flnanc:ial institutions and the marketplaca. The Purchaser has the opportunit', 
c select the lender and the right to negotiate terms and ccnd"rticns of the financing subject to the terms of this Contract The financing may requirE 
iubstantiaJ lump sum (balloon) payments on the due dates. The Purchaser has not relied upon any representations regarding the f\lture availability a 
nartgage money ar interest rates far the refinancing of any such lump sum payments. 

0. BROKER. The Broker may from time ta time engage in the general insurance, title insurance, mortgage lean, real estate settfement, hamE 
varranty and other real estate-related businesses and services. Therefore, in addition to the Broker's Fee specified herein, the Sraker may receivE 
:ampensatfan reJated ta other seM:es proWied in the c:curse of 1tUs nnsacticn. The Purchaser and Seller acknowledge that the Broker is being retainec 
;olety as a reaJ estate agent and is net an attorney, tax advisor, lender, appraiser, surveyor, structuraJ engineer, heme inspector or ether prcfessicna 
;ervice provider. . · · 

27. ASSIGNASIUTY. This Contract may not be assigned without the written co11sent of the Purchaser and the Seller. If the Purchaser and tht 
3eller agree in writing ta an assignment of this Contract, the original parties ta this Contract remain obligated hereunder until setUement 

28. CEFINmONS. ·o~· means c:aiendar days unless otherwise specified. For the purpose of computing time periods, the first Cay shall be the 
Jay fcilcvmg Oelivery and 1he time period shall end at 9 p.m. on the Cay specified. If a date fer settfement falls en a Saturday, Sunday, or legal holiday 
hen 1he settlement shall be en the prior business day. •cantractAcceptanc:e• means the date of finaJ acceptance in writing of au the terms of this Ccntrac 
net the date af e~iraticn ar removaJ af any ccntingencies). •Delivery• means hand<arried. sent by overnight delivery service, by facsimfle transmission 
ll'when receipt is adcncwledged in wriling. In the event cf overnight delivery service, Delivery shall be.deemed. ta have been made on the Cay fcilowin~ 
he sending. The masculine includes the feminine and the singular includes the plural. 

-8-



2g. No11ce_s. ,AJJ notices {·Notice1 required ta be 
!!liveRd: . 

"'n by 1tis Ccnract shal be ii writing and snail be e' · ~e as ar r:ne aate an wrucn sucn Noaca 

·. " -·A. AddraS?ed ta the Seller at-------------------------------OR 
·iransmitted by facsimile ta L---1 , ~ /I. . _ /1 , L 

· B.Addressedtathe Purchaser at . ftJ ! <%h J.; lhe&c 64/( /tw. :1 - IMA f- '-?t~,t.Vb OR 
transmitted by facsimile to ~ '3 S- !:.11 (/ -r 

h;.....A-Lb.+.>u 's <a-,cfe,,sc. IL.'11<-L I:; MU-tf P=f/&-A=i..s·e;-. fi,& e.cA#-Jc.f. p..e . .:ce. 

32.0THER TERMS. a •l«f( S /, k/(_' }, .,,._ 11 '~II i:a.: A c .J i N . C u...Y. S:" f <j.4 Ji /-, tUU 
' c. t-...+ /(. .. AJu-6 ..s . a.A ~ A~/\.J 

:te and time of Contract A"eP.tance (see OEFtNmoNS PARAGRAPH) 19 __ , __ CJ AM o PM 
_______ ..., _______ .._ __ .._ ........ _.. _______________________________ ...., ________ .... __ .~ .. ·-·-----......... -............. -.. 
lnfarmatton purposes only: 

ng Company's Name and Address: Selng Company's Name and Address: 

ociateNama·------------------------- hlscdate Name ---------------
ce# _____ _._._F~# _____ _. _____ _ Oftice# ____________ FAX# ___________ __ 

kerCode: _____ ---------------- Braker Cede=-----------------

cmm •a ~tam~ aiy ceftbt ~fllfW al flMI a ....... ~ .s,-n. ll'IC. (5'W•IGldi.dl. "nlil tann nas taoen crated anc:t 
pnDd nc1u.111e1y toz In• u. at Re.-&.TCRS- 2nc1 Hon R J "'11mc1as al me srwu....,s, wM nwr mfl't ot CllftaMle 1epnx1UCa ll'lil tl:lrm in deftOl:a.I 
l'Olftl wet Irle gamon Of uiw comisany lop anc:l 'Mii _, aaw a-.-blinl •Dal it a am.tr rn:m1m1 ~ ac:tmndU&ft, kf'f acner 11119 cl Ulm l'Olm 
b't AEALTCRs-and Nan-Rnldent Mocnocn at~« an, me al lftill :mm.,._ tiy nan-icwnoas al~. ii P'OftlCZUc:I wicncui 1rtct 
pncr 'M'ltfen canMAt al ine SharencicSlfS. 
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VIRGINIA JURISDICTIONAL ADDENDUM 

iis Add~rtdum is made on ....._._.._ ........ __ to a SaJes Contract \Contracr) dated 

I~ IV~ t1 • · 19 ........ ~~'---between ---..i-=.;a..a..:::ir.-..----.......-~-......---------- C-Purchaser·) 
id -e.i'lt ~ ~ SAee c·se11e,..) 
r the purchaser and sale of the Propet't'f. _~_.J_...f __ C!-...eio::~:.::icli.-.....:....a.~-~~.;.._...;..;;.;~::...,-...-:..:..o:1111..,._ ...... lf-....__. _:a;;l=--..;?-.::'2 ... ~-.....;:=----

1. FINANCING 
A SECOND OEED OF TRUST. The Purchaser shall CJOBTAJN, OR 0ASSUME a Second Deed of Trust loan for 

______ s.ecured by the Propert'f amortized over years at a CJ FIXED OR an 0 ADJUSTABLE rate bearing (initial) interest of 
__ ~ per year, or market rate available. The lo.an shall be payable at approximatefy S per month, including prindpaJ and interest 
' charges relating to obtaining or assuming the Second Trust shall be paid by the Purc~n · urchaser shall sign all documents required by the 
iderfordisbursem_entoftheloan bys~tUement 

5 
~, · I~~~· 

· ~~. ~ I U1l .1 - . · ., ~ "-A.AJ (./I 
B. SELLER FIN>JQONG. The $e1r'° shaD_Qrovide a Cl First econd O Third Oeed of Trust loan for S e<a 6eo. - sect.ired 

· ~e Property, payable at approXimately ~ ttt 81. I'l per month or more induding S . 0 % interest per year, th_e pay ent to be appRed first 
interest with the remainder appfted to pri~pal and.~ the balance due sl,L years from the date of settlement. If the Property or any interest 
~reins transferred. said or conveyed, the note shall be due and payable in fllll unless the ttansfer,.sale or conveyance is consented to in writing by 
e then current noteholder. The note may be paid in full or in part at any time without penalfy. Any default or failure to pay any other flen or 
cumbrance on the Property shall be a default of the trust unless cured within 1 O Days after written notice from the noteholder. A late charge of 5% 
ail be due on monthly payments received more than 10 Days late. The trust will require that the Purchaser provide- immediate written proof to the 
:tehofder of payment for taxes and insurance when due. The trust wilt contain a provision assigning rents to the noteholder in the event of default 
1e Purchaser shall furnish the Seiler within 5 business days after the date of Contract Acceptance with a financial statement and credit report from 
:red'lt reporting agency at the Purchaser's expense, and promptly comply with additional reasonable requests of the Seller. The Seller grants loan 
·provaJ ~nder the terms of this paragraph unless the Seiler notifies the Purchaser otherwise in writing within 3 ~siness days after receipt of aR the 
1rchaser's financ:!al data. Approval shaD not be unreasonably withheld. This Contract is contingent. CJYes iJ-tq'Q, for business days after 
! date of Contract Acceptance on the Seller obtaining a written commitment for the sale of the note at settlement at a discount not to exceed %, 
this Contract shaD be voidable at the option of the SeHer. · · · -

2 TARGET LEAD-BASED PAJNT HOUSING. The Seller represents that any residential dweUing(s) at the Property ~OR a were 
t constructed before 1978. It the dwelfing(s) were constructed before 1978, then, unless exempt under 42 U.S.C. 4852d, this Contract is not 
mp(ete and net ratified unles"s it includes, and the Seller and the Purchaser both accept, the following two amendatcry forms: A. ·sale: Disclosure 
d Acknowfedgment of lnforration on b.ead-Based Paint and/or Lead-6jed Paint Hazards•. ANO 8. ·sales Contract Addendum for Lead-Based 
iint Testing•. . l FA fl.Ji\ Ha '1...$ E"' 0 n L y . . 

3. VlRGINIA PROPERTY OWNERS' ASSOCIATION ACT. Th~ Seiler represents thatthe Property· 0 is, OR ~atedwithin a 
v~pmentwhich is subject to ttie vtrginia Property Owners' Association Act ("POA Act'"). If the Property is within such a devetopment, the POA Act 
;uires the Seiter to obtain from the propeft( owners' association an association disclosure packet and provide it to the Purchaser. The information 
ntained in the association disclosure packet shatl be current as of a specified date within 30 Days of the date of Contract Acceptance. 

The Purchaser may canes! th.is Contract (1) within 3 Cays after. the date of Contract Acceptance, if on or before the date of Contract 
ceptanc:e, the Purchaser receives the association disdosure packet or Notice that the association disdosure packet is net available: (2) within 3 Days 
:tr hand-delivered receipt of the association disclosure packet or Notice that the association disclosure packet is not available: or (3) within 6 Cays 
!tttie postmarl< date if1he association disdosure packet or Notice that the association disdosure packet is not available is mailed to the Purchaser. 
e Purchaser may also cancel ttiis Contract at any ttme prior to setUement if the Purchaser has not been notified that the assodatfon disdasure packet 
net be available and the association disdcsure packet is not defsvered to the Purchaser. Written notice of canceilation shall be hanc:f.defivered or 

lifed. retum receipt requested, within the cancelation period to the Seiler. Such cancellation shaJI be without penalty: this Contract shall become void 
d the Deposit shall be refunded in·tuo to the Purchaser. · 

If mere than 6 months have elaJ:Sed between the date of Contract Acceptance and the date of settlement, ttie Purchaser may make a written 
jUest for assurance from the association, at the Purchaser's expense, that the information subm~ed in the association disdosure packet remains 
:hanged, or if there have been materiaJ changes, a statement specifying such changes. 

The right to receive the association disclosure packet and to cancel this Contract terminates at ~ment 

4. VIRGINIA CONDOMINIUM ACT. The Seiler represents that the Property O is, OR· ~not a condominium unit If the Property is a 
idcminium unit. this Contract is subject to the Virginia Condominium Act which requires the Seller to furnish certain financial and oth~ dfsdosures 
he Purchaser _prior to entering into a binding contract of sale. If the required disdosures are not available on the date of Contract Acceptance, the 
ler shal promp1fy request them from the Unit OwnSIS' Association and provide them ta the Purchaser who shall acknowledge receipt in writing upon 
livery. If the Purchaser does not receive the disdosures within, 15 Days after the date of Contract Acc~ptance ar the disdosures are found 
acceptable to the Purchaser, the Purchaser may void this Contract 'r:1( delivering Notice to the Seller within 3 Days after the disdosures were received 
:fue (if not received) and the Deposit shaU be returned promptty. If more than 60 Days elapse between the date of Contract Acceptance and the 
.e of setUement. the Purchaser may request disdasure of any material changes from the Unit Owners' Association. The Purchaser may void this 
ntrad:wittlin 3 Days after either receipt of disclosure that there are material changes or failure of the Unit Owners' Association to provide assurances 
t there have been no materiaJ changes within 10 Cays after receipt of the request 
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1 ~ ...SJllRGlNIA PROPERTY DISCLOSURE A1 The Virginia ResidentiaJ Property Cisdosure A' iUi~es the Seiler to deliver a disclaimer or 
fQSure statement prior to the acceptance of this c..._.,tract unless the transfer of the Property is exem.,. _ rhe law allows the Seller, on a discfaimer 
isdcsure statement provided by the Real Estate Board, either to: (1) make no representations or warranties to the ccnd'ltion of the Property and 
~e Property•as S-, except as othefWise prcWied in this Ccntract OR (2) make a written dlsdosure concerning the Property, based on the Seller's 
wfedge of its condition. If the Seller furnishes a dfsc!osure statement. then the Seller is required at setUement to disdose an.y material change in 
physical condition of the Properfy or to certify to the Purchaser that the condition of the Property is substantially the same. If the dis~mer or 
!osure requited by law is defivered to the Purchaser after the acceptance of this Contract. the Purchaser may terminate this Contract by giving written 
:e to the Seiter •er by hand delivery or by United Slates mail. postage prepaid. at or prior. to the earliest of (1) 3 Days after defwery of the disdosure 
isdaimer in pe~on, (2) 5 Cays after the pcstmanc if the disdasure or disdaimer is properly mailed, (3) settlement on the Property,. (4) cccupanc'J 
1e Pro~ by the Purchaser, (5) written waiver by the Purchaser in a separate document. or (6) the Purchaser's appfication for a mortgage loan 
fre such appHcation contains a disclosure that the right to terminate ends upon app~~g for. the mortgage loan. 

6. POSSIBLE FILING OF MECHANrcs· LIEN. NOTICE 
nia law (Sedfon 43-1 _m ~-) permits peisons who have performed labor or furnished. materials fo~ the construction, removal, repair or improvement 
iy buadng or structure ta fife a llen against the property. This Den may be filed at any time after the work is commenced or the materiaJ is furnished. 
ict later than the earlier of (I) 90 Cays from the last day of the month in which the lienor last performed work or furnished materials or (ii) 90 Oa~ 
t the Ume the constzudion, removal, repair or improvement is terminated. AN EFFECTIVE LIEN FOR WORK PERFORMED PRIOR TO THE DATE 
SETTI.SMENT MA y BE FILED AFTER SETI1.EMENT. LEGAL COUNSEL ~HOULO BE CONSUL TEO. 

7. CONSUMER REAL ESTATE SETTLEMENT PROTECTION ACT. 
>ice of Settlement Agent: You ~ave the right to select a settlement agent to handle the closing of this transaction. The 
tlement agent's role in closing your transaction involves the coordination of numerous administrative and clerica. 
i:tions relating to· the collection of documents and the collection and disbursement of funds required to carry out the terms 
~e contract between the parties. If part of the purchase price is financed, your lender will instruct the settlement agent 
o the signing and recording of loan d~cuments and the disbursement of loan proceeds. No settlement agent can provide 
II advice to any party to the transaction except a settJement agent who is engaged in the private practice of law fi1 Virginia 
, who has been retained or.engaged by a part)t to the transaction for the purpose of providing legal services to that party. 

row, closing and settlement service ·guidelines: The Virginia State Bar issues guidelines to help settlement agents avoic 
prevent the unauthorized practice of law in connection with furnishing escrow, settlement or closing se~ices. As a part) 
real estate transaction, you are entitled to receive a copy of these guidelines from your settlement agent, upon request 
ccordance with the provisions of the Consumer Real Estate Settlement Protection Act. 

sectfonAtJpersedes the SETTl...EMENT AGENT section of the Contract. ~aser CJ Seller wishes to employ 1'Z> 9 ~ . 
"JJZ.7£../tJt.IAJ \':..U (Settlement Agenr) to represent the Contract The Purchaser agrees to contact th• 

tement Agent within 10 Days of Contract Acceptance to schedule settlement. which Settlement Agent shall order the title exam and survey i 
ired. • 

8. ADDmONAL FEES. Granters tax shall be paid by the Seller. The Purchaser shall pay recording charges for the Ceed and any purchase 
eytrusts. · · 

9. TIME IS OF THE ESSENCE AS TO ALL TERMS OF THIS CONTRACT. 

(SEAL) 

~URCHAS~ ./"'./ 

11/{t/99 .~U:?s~ 
Date Signature 

(SEAL} 

(SEAL} __ / ___________ (SEAL) 

Date Signature 

-11-
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THIS DEED, made and entered into this 30th day of March, 

2000, by and between KENNETH R. SHEETS and~ R. SHE2TS, 

formerly known as Ann R. Roberts, husband and wife; 

GRANTORS/PARTIES OP 'l'HE FIRST PAR.T, and D2RBX H. G02B2L and 

JANINE s. S~EBENS, husband and wife, as tenants by the entirety, 

622 Woodside Drive, .Rileyville, virqinia 22650, 

GllAN'l'EES/PAR.TIES OP THE SECOND PART, 

WITNBSSE'l'H: 

That for and in consideration of the sum of TEN ($10.00) 

DOLLARS, cash in hand paid and other qood and valuable 

consideration, the receipt of which is hereby acknowledqed, the 

G~ORS do hereby barqain, qrant, sell and convey with General 

Warranty and Enqlish Covenants .of title, TOGB'l'HBll WITH the 

riqht-of-way hereinafter set forth, unto Derek H. Goebel anc 
Janine s. Siebens, husband and wife, as tenants by the entirety 

with the riqht of survivorship as at common law and not as 

tenants in common, all that certain tract or parcel of land, 

toqether with all il_ltProvements thereon, and all riqht~, 

easements and appurtenances thereunto belonqinq, lyinq and beinq 

situate in Sprinqfield Maqisterial District of Paqe county, 

Virqinia, lying on· the east side of the Shenandoah River and 

west of Vi~qinia State Route 684 described as containing 15.05 

acres according to that certain metes and bounds description of 

a portion of property of "Kenneth R. Sheets and Ann R. Sheeti" 

dated March 27, 2000, and attached hereto as Exhibit A 

and being the southwest portion of the real estate acquired J,y 

Kenneth R. Sheets, sinqle and ~nn R. Roberts, sinqle, who is now 
\ 

by marriage known as Arin R. Sheets from Kenneth F. McKeehan and 

Betty J. McKaehan, husband and wife, by· deed pated December 20, · 

1985, and which is of record in the Clerk's Office of the 

~ . PLAINTIFF'S 

-13-
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Circuit Court of Paqe County, Virqinia, in Deed Book #389 at 
~ 

Paqe 122 .. 

The property hereinabove described and conveyed is conveyed 

TOGETHER WI'l'H a non·exclusive easement SO feet in width for 

purposes of inqress, eqress and utility purposes the center line 

of which right·of •way is the ~enter line of that certain 

existinq road extendinq from the property hereinabove conveyed 

to vfrqinia Route 684, provided however, that when th~ said 

existinq road approaches or adjoins a side boundary line of the 

property which remains vested in the parties of the first part 

that the SO foot riqht·of ·way shall then adjoin the said 

boundary line of the property to constitute an easement SO foot 

in total width and shall encompass the said existinq road. 

Thi~ conveyance is made subject to all easements, 

restrictions and conditions of record insofar as they may 

lawfully affect the real estate hereinabove described. 

The said parties of the first part covenant that they have 

the riqht to convey the real estate hereinabove described to the 

qrantees. 

WITNESS the followinq siqnature~ls. 

· y ~~~ts (SEAL) 
~ £ • JAJJL/Z(SEAL) 

Ann a. Sheets, foJ:merly 
known as Am1 a. Roberts 

-14-
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S'l'A'l''B Oi' VIRGINIA, 

COT.JNTY OP PAGE, 'l'O·WI~: 

The foreqoinq writinq was acknowledqed before me this .31~ 
day of March, 2000, by Ke~neth R. Sheets and Ann R. Sheets, 

formerly known as Ann R. Roberts, husband and wife, in my County 

and State aforesaid. 

My commission expires~~a/,~co~ 

~6111.M~ 
Notary Public 

-15-

INSTRUMENT 1000000873 
RECORDED IN THE CLERK~s OFFICE OF 

PAGE COUNTY OH 
MARCH 31, 2000 AT 04 :t 4Prt 

sae .00 GRANTOR TAX ~IAS PAID AS 
REQUIRED BY SEC ss.t-802 OF THE VA. CODE 
STATE: $'40 .ea LOCAL: $40 .ee 

C.R. WILSOH1 Cl.£RK 

BY: ~~,af:_,____ (DCi 
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Metes and Bounds Description 

.Portion of Property or 
"Xenneth R. and Ann R. Sheet.1" 
Springfield Magf.sterial District 

Page County, Virginia 
Deed Book 339· · Page 122 

Tax M:ap#1S(A)6 (portion of) 
15.0S Acres 

3121100 

Beginning at a comer post. comer to the lands of Harty E. ~d Janes Printz;. said comer 
being Tax Map #1S(A}l9 and#lS(A)20; · • . . 

· thence with the lands of said Printz, S 2S- 11' 13" W for 261.53 feet to a comer post, 
said comer of the: lands of Wallace Dale Wood; 

. . 
thence with the lands ofWa.Uace Dale Wood, N 53' 19' 54" W for 368. 73 feet to a large 
Cedar Snag said comer to James J. Wood; 

·thence with the lands of said James 1. Wood; N 60• 31' 10" W for S7S.S3 feet to an Iron 
Pin found; 

thence continuing with said James I. Wood lands; S 51° 43' 44" W for 534.93 feet to an 
Iron Pipe found; 

thence N 7° 19' 29" E for 522.88 feet to a set stone found; being a comer to the lands of 
Mildred E. wood Estate ; 

thence with said Wood Estate lands, N 21° 19' 29" E for 108.90 feet to an Iron Pin 
found; 

.thence N Tr 10' 31" W for 24.75 feet to an Iron Pin found; 

. thence N 01° 43' 42" W for 174.12 feet to a. comer post; 

· thence N 81° 06' 09"W for49S.70 feet to an Iron Pin found on·the low mean water 
mark of the Shenandoah River; 

thence with said river low water mark; N 31° 47' 59" E for 42.39 feet to an Iron Pin on 
said river bank; 

thence leaving said river and running a new line through the lands of Kenneth R. and 
Ann R. Sheets, _S sr- 06' 09" E for 1125.00 feet to an Iron Pin to be set; 

thence continuing with new line through the land of sheets S 4'1.* 18' 53" E for 919.88 
feet to the place and point of beginning and containing IS.OS acres more or less. 

-16-
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OPTION FOR SALE OF REAL ESTATE 

THIS AGREEMENT is made this 31st day of Marc~ 2000, between Kenneth R. Sheet.c; 
and Ann R. Sheets, husband and wife, the .. Seller'' and· DerekH. Goebel and Janine S~ Siebens, 
husband and wife, the "PurJmer''. 

1. Description of Real Estate. Seller grants to Purchaser the irrevocable and exclusive 
right ~d option to pW'Cb.a.se f:he balance of Seller's rann in Page County, Virginia (after the 
conveyance of even date of a IS.OS acre portion thereof to Purchaser) which f'aim is currently 
id:ntitied on Page County tax maps as Parcel lS-A-6 and which was acquired by Seller by deed of 
record on the Cler.k's Office of the Circuit Court of Page Count)' in Deed Book 389, Page 122. . 

2. Term ot Option; Method of Exercisfne. 'Ibis option .. shall expire at midnight on 
June 30, 2000, and it.ma}' be exercised within tbeoption period by providing written notice to Seller, 
which maybe hand delivered or mailed, and if mailed,. the date of depositing such notice in the 
United States mail, postage prepaid, shall constitute the date of exercising the option. · . 

3. Purchase Price. If Purchaser exercises this option. the pmchas~.prlce .is three 
Hundred Eighty·Five Thousand Three Hundred Dollars (S38S,JOO.OO). The sale ism.gross and not 
by the acre. & a cca.sidcration for this option, Purchaser shall make a deposit at the: time: of 
execution of this option in the amount of Five Hundred Dollars (SS00.00) to be held in escrow by 
Seller until settlement and such deposit will be credited against the purchase price. In the event 
Purchaser elects not to exercise this optio~ the deposit shall be returned to Purchaser unless 
Purchaser has breached this option in which case the deposit shall be retained by Seller in lieu of any 
other remedies available to Seller. 

4. Payment of Purchase Price. If this option is exercised, the balance of the purchase 
price shall be paid in cash (cashier" s or certified check) or by initiating a Wire transfer prior to 2:00 
p.m. on the Settlement Date, as hereinafter de(mcd., of immediately available federal funds to 
Seller, s accoun~ at a bank or trust company specified "y Seller in writing t<? Purchaser in an amount 
equal to the. batm~e or the \lUIChase price~ Seller ma.y ·assign the sale proceeds due Seller at 
settlement. · · 

5. .Settlement Date. If this optio~ is exercised, settlem~ shall be made in the offices 
r•o,,.~i.~•P'!"'.t !!tt~mevor at such other l,..,.ati009! .,,, t!o! ... ~-:-··:-- ..-."."-·· -:~- ,~;!hm r~een (lS) davs 
·- -. ···-- ·--- - ---- 'J . ~ .... -..... __.., r-··-- ..... , ~--, ••• .. ,, . 
after this option is exercised but in no event later than July 30, 2000, provided that time may be 
extended by mutual agrecment·or if neeessary to complete examination of title, prepare necessary 
documents, or comet title defects reported by the title examiner~ 

6. Title. AJ. settlement, Seller shall con\'ey to Purchaser good, marketable and insurable 
fee simple title to the property by deed of general warranty containing English Covenants of title, 
free of all liens, encumbrances, and leases except fornormaJ utility easements. In the event the title 
examination or survey reveals facts which constitute valid tide objections or affect the marketability 
or insurability of title, Purchaser shall have the option to tenninate this contract with no penalty, 
unless Seller, at Seller's expense, cures the title objections within a reasonable time but not to exceed 

-17-
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mnety (90) days. Obtaining a. commibnent from a title insurance company operating in Virgi.aia for 
title insurance at standard rates, without exception as to the defect claimed: shall constitute 
·compliance with the requirements of title:. If the: title oojcc:tion is substantial enou~ in the written 
opinion of counsel for Purchaser, that counsel cannot certify the title but a title company will insure 
the same, then Seller shall have the option of payi;ng the premium for insurance, or, if Seller does 
not desire to pay the premium, either Seller or Purchaser ma.y temllnate the contr.ict if either so 
desires. In the event of termination, the deposit shall be return~ Nothing shall prevent Purchaser 
in such a situation from electing to pay the premium and continue with the·contracts. 

If the pr~pcrty is under any land me assessment, Seller agree$ to talc: all action necessary to 
ensure tha.t the· property continues to be taxed undc:r land use asS=isment. If this sale results in 
disqualification aomland use eligibility, Seller shall not be rcspoDStDle for payment of any rollback 
taxes usessed. · · 

· 7. · . Risk or Loss •. Risk of loss or damage by fire or other asualty to the property or 
taking by eminent domain before settlement is assumed by Seller. In the event of such loss or 
damage Purchaser shall have the option of either (a) terminating this agreement and recovering the 
deposit, or (b} continuing with the agreement in which event the Seller shall assign to ~haser all 
of ~c:llcr's rights under any applicable imurmcc policy and my condemnation a.v.-artb and pay over 
to Purchaser any sums received as a result cf such loss or damage. 

8. Warranties. Purchaser has inspected the property including anyimprovements and, 
except as otherwise provided in this contract, agrees to accept it in its condition on the d:i.te of this 
option. The property shall be in siibstantially the same condition at settlement as at the time of the 

·execution of this contract.· · 

9. Zoning. Purchaser agrees to accept the property as presently zoned. 

1 O. Possession. Possession shall be given to .Purchaser at the time of settlement. 

11. · ClQ~inc Costs. R.eal estate taxes for the current year shall be prorated as of the date 
of settlement Seller shall· pay for preparing tbc deed and the grmtor's recording tax and provide 
certificates.for nan..forcign status and Fann 1099-S. Purchaser shall pay for survey costs, rollback 
taxes, if any, title examiJJation, title insurance and other deed recordation costs. All other closing 
costs shall be paid by Purch3ser. R.cnts, if my, shall be prorated as of date of closing and aey deposit 
transferred to Purchaser. 

ll. · Leases. Seller represents that any lenses, can be unilaterally canceled by Purchaser 
upon providing no more than ninety (90) days written notice to tenant: Seller shall provide copies 
of any leases to Purchaser prior to the expiration of the option period. Leases shall be assigned to 
Purchaser as of the date of settlement. Seller repres~ts that as of date of settlement there wjll be 
no prepaid rent and no Seller default on any outstanding leases. 

13.. Adverse Claim. Purchaser acknowledges that there may be a claim to the real estate 
. by Haniet Castle arising from a prior contract between the Seller and Castle and that this option is 
~ull and void and the deposit will be refunded in the event a memorandum oflis pc:ndcns is filed by 
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Castle priorto recordation of this option agreement or prior to closing if this option agreement is not 
recorded or there is a determination by a court of competent jurisdiction that Castle bas a right to 
specific perfozmance prior to closing. · 

14. Resltors Commissions. Any commissioQ:S due shall be paid by the party who 
retained the services of a real estate broker or agent. 

15. General Provisions. This option represents the entire a~ent between the panies-
hereto relating to the property and supersedes all prior . and contemporaneous negotiations, 
tmderstandings and agreements, written or oral between the parties. This option shall not be 
amended or modified, and no waiver of any provision hereof shall be effective, unless set forth in 
a written instrument authorized and executed with the same fonnality a5 this option. This opdon 
shall be construed ac~rding to the laws of the Commonwealth ofVll"gtiiaand shall be binding upon 
and inure to the.benefit of the heirs, personal representatives, successors and assigns of the parties; 
and is not assignable by either party without the written pennission of the other party. 

15. Attoni·e)-s' Fees and Costs on De&ult. If either p~y defaults under this option, 
the defaulting pa:ty shall be liable for expenses incurred by the non-defaulting party, inc~uding 
attomcys' fees inCUI?cd in attempting enforcement of the agreement. 

·vnTNESs the following signatures: 

Dated~2000 . 

. Dated~ 2000 hR liw;C 
Ami R. Sheets, Seller= • 

(SEAL) 

Pated z.41 
. I I 

: 2000 ~~j__ 
. ~l, Purchaser 

(SE.AL) 

Dated~2000 

-1t-. 
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COMMONWEAL TH 3kz VIRGINIA, AT LARGE: . . 
~COUNTY OF '! , to-wit: · ..j. 

1he foregoing iustrwnent was acknOwledged before me this the~ day of tilruc~, 
2000, by Kenneth R. Sheets. · 1 

~rtt~~· ~Lltaxu 
olary Publi 

J=~~~-~.· 
COMMONWEAL TH O~GINIA, AT LARGE, . 
.cPfY/COUNTY OF ~~ , to-wit: . . . 

. The foregoing instnunent was acknowledged before me this the j [ .t, of~ 
2000, by Ann R.. Sheets. 

tJ :tJJ.crJtJ ~· 

COMMONWEALTH~· GINIA,ATLARG~, . . · 
Q:I:¥/C:OUNl'Y O~ ('.)..! , to-wit: .J4f . 

Tb,e fOregoing instrument was acknowledged before me this th£ I day or M 
2000, by Derck H. Goebel. 

-20-



.· 

BK O 6 1 0 PG 6 5 0 
COMMONWEAL TH~ VlR.GlNIA, AT LARGE, · . . 
~OUNTY OF ~cj , to-wiL: . 

. . . . a.rd- ~ 
The ~oregom~ msaument was acknowledged before me this the ~day of . 

2000,byJaruneS.Siebens. ~~.<fl.~ 

GHOI07.WPD 
378.SO-l-MWRlOJ 0. WPD 

Notarf PUbli 

-21-
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-------------[Sp•et AbOTt tbls Unt For RecordlnaD•tal------------

DEED OF TRUST~ 
THIS DEED OF TRUST ("Security Instrument") is mAdc oa rnR'O'AltY 17, ·u 9 9 

iha srantar ia XZNNSTH R SHZZTS A!m ANH Jl SHD'fS (J'ORXSRLY· JCNOW AS A!IH Jl JlOBD'fS) , 
JmSBAND Alm W?Fll 

("Bom;swer1. The lruslcc is 
JOHN c: HXLL or 1 • ROYA?. AVX raoN'T RO?AL 

Virginia. :and BZHJAHXN H Btrrt.ZJt at 112 I c:AmJtOH WiNCHXSTJll 
Virginha. trustees (ay oac ot wham may act aad arc n:!crred lo u "Truslccj. The beneficiary is 
DOM?NXON SAVINQS BAN1t FSB . • 

·whic:h b nrg:ani-1.cd and exist ins under lhc laws ar 'l'JIJ: mnnc &TAUS or »mJt?CA ~ and whose 1ddrcss is 

1 SOl'JTH ROYA?. AV1an11, JJlOHT ROYAL, VA 2.2630. 

c•Lcnder1. Borrower owes Lender lhc principal sum a( 

ONJ: HtJ'NDHt> SIXTY•Odll nous»m nw mnmtum J'IJ'TY Alm HO CZNTS 
Dulb1rs (U.S. S 1 Sl, 5! a • O O ). This debt 

0

b evidenced by Bonower• s natc dalcd the: same: date u this Scamty 
Instrument ("Natc1, which provid~ Car maathly paymcau, with the Cull debt, iC not paid c:arlicr, due and pay:ablc aa 
XAllc:R 1, 2 Q 2 9 • This Security Instrument secures to Lender: (a) the repayment aC the debt c:vidcncc:d by 
the Nale, with interest, llld All rcncwala, cxtcnsiom Dad mcdific1tiol13 ar the Note; (b) the paymc:t ar all other surm. wit.'\ 
Interest, .;dvaaccd under paragraph 7 la protect lhc security o( um Sccurily lutrumcat: 111d (c) tho pcr(amtllllCC er 
Borrower' I cavc:aaat.s and ap:cmcata under this Security Imtnimcat md the Note. Fer this purpose, Borrower ~yocabi,. 
~ta and conveys lo Tiustcc. m UUIC. with power o!'salc. the Callawin1 dcscribcd propcny located iD 

IAal: CCOX':T , Virgini.:· 

ID AftACDD 

which bu thc lddrcu or 221 G001' JCU. ·~ 
(S1n11I 

VlraiDia 

CTN 111C1Lt (llU) 

22HO•H01 
(2lpCod.tl 

("Prapcny Addralj; 

(Pq1I.af7 pq11I 

-22-
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1'00EllmR. WTIH 111 lhc Improvements llOW_Or hcn:at\cr ercdcd Oil the property, Udall euem&:2lll. lppUl'leDIZlCCS.1Dd 

Oxtures aow or bl:=ft= a pan or the property. All rcplaccments wt addicioa ah.all Ilsa bo covered by this Scc:um, 
lzlstrum=t. All oC the !orcgoiag is rc(c:m:d to m this So:urity Iasuumcnt as the "Prapcny: 

BORROWER. COVENANTS that Borrower is lawfully sc:ised al the estate hereby conveyed ud has the right to grmc 
ud convey the Prapcny and trust the Property is uncncumbctcd. except for c:acumbtances or record. Borrower warrants ud 
will defend generally the title to the Property ag11imt :ill clmms ud dcma.nds. subject ta any cacumbnmces oC record. 

THIS SECUR.lTY INS1'R.UMENT combines unitann coveu311ts Cat u:idoaal use aud 101Mmif'orm caveaaats with limlted 
· variations by jurisdiction to constitute a wli!crm security imuumc:nt covering real property. 

UNU:ORM COVENANTS. Borrower and Lcadct eovca:int and i1grce u !allows: . 
t. Payment ot Prindpal and Interest; Prep:aymenc and Late Charges. Borrower shall promptly pay wh= due the 

princip:al or and interest oa the debt evidenced by the Nate and any prcpnymc:nt and lme clwgcs due uadcr the: Nocc. . 
2. Funds for Tues and ln.sur:ance. Subject to ~ppliablc hiw or tu a written waiver by Lender. Borrower shall pay to 

L=_der o.n the day monthly p:symc:nts :arc due under the Nute~ until U1C N~te is paid in Cull, a sum C-Funds'") Cor: (a) yc:vly 
wcs and :wcssmcnts which m:iy ~uain priurity ~vc:r this $'"°""-urity lmtrumc:nc u :a lien an lhc Property. (b) yc:~y I=sc:haid 
pAymc:nts or ground rents an the Pn1pcrty, iC any; (c) yc:arly hai:ud or pn1pc:rty insurance· premiums; (d) yearly flood 
insur-olncc prcntiums. iC i1nye (c) yc::irly n1nrtg:igc in."unncc premiums, if any; md CO :my sums p:ay:abte by Bomwer to 
Leader. in ac:curc.l:inc:c wi1b the provbium" or par:agr:ipb 8, ia lieu or the payment or mongagc insur:anc:c premiums. These 
hems 11te called '"Escrow Items.• L:ndc:r mny, at :any time, collect and hold Funds in u :amount not to cxc:c:cd the: muimum 
amount II lender Car ll Ccdcr:illy rcltllc:d munsnsc lu:an mAY r~uirc Cur Burrower's c::u:row ac:caunt under t11C. Ccdcr:al Real 
&tnte Sculcmc:nt Prao:durcs Act oC 1974 as ;unend.!tl Cmm time: to time. 12 U.S.C. § 2601 tt :"'1· ("Rr:SPN). unless ancihcr 
law that apsdic:s tu the 1:unds sets 11 lcs.1c:r amuunt. IC~. Lender mmy. al any lime. c:ullcct 11nd huld Fumb in llll amuunt net to 
C::CCc:c:d the Jc:.-ucr amount. Lender m:ay estimate tbe ;mount a( fund,, due un the basis or eurtcnt dlltll Dnd l'CllSOnllble cs&im:llCS 
o( expenditures or future Esc:fuw·lte111s or otherwise in ac:cord:inc:c with applicable haw. . 

The Funds '11:all be held in Dn in.'ltitucion whn5C dc:pn.'lils arc immrc:d by 11 (cdcr1d agency, instrumentality, or entity 
(Including Lender. iC Lender b s\:c:h an imsdtuliun) ur ha any 1:c:Jcral Hume Laun Dank. Lender shall Dpply the Funds to p11y 
the ~rnw ltc:111s. Lc:nJn- may nnt c:hur1tc Bnnuwc:r Cnr huhlins aml npplying the Fund:., annunlly 11nnly7.ing the c:u:row 
account, or verifying the Escrow Items, unless Lcnll-.-r pays Burrower interest on the Funds ud applicable haw pcnnits Lender 
to ntakc such a c:harr.c. However, Lender may rcttuirc Bn"awcr to pay 11 one-time chmgc Cur an indc:[lCndc:nt rc::al c:st11tc tu 
rcponing service used by Lender in conncc:tiun with this lo:aa, unless :applic:iblc haw provides otherwise. Unless m i1pccmc:nt 
is m:adc nr aprlic:ihlc l:aw requires iah.·rcst tu he paid. Lender :1hall nut be rc:t1uin:d to pay Dunowc:r any interest ur c:arning:1 on 
the Funds. Burrower ;nd Lender m:iy agree in wriling. however. that interest stWI be paid on the Funds. Lender shall give to 
Borr.uwrr, withuut c:h.ir1t'-"• an anumal m:c:nun1in~ ur 1hc: Fund:., :dmwinK cmlits mml drbils tu the Fund:s and the pmpu.ie: Cnr 
wltic:b c:ic.:h debit ta the 1:unds wu 1n11dc. 111C 1:unds arc plcJscd as mldition11l scc.-urity Car llll suans secured by thiS Sci.-urity 
Instrument. 

IC the Funds held by Lender cxcc:cd the :amounts pcnnittc:d to be held by ~pplicablc law, Lender shalt 11ccaunt to Bortowc:r 
Car the excess Funds in 11ccardianc:c with the requirements o( .iapplic::iblc luw. It lhc 11mount of the Funds held by Lender at any 
time is not sufficient to pay the Escrow Items when due. Lender· may so naciCy Borrower in wridng, 1ad, i11 such case 
Borrower shall pay to lender lhe 11muunt actc.'\.ury to make up the dcfic:icnc:y. Borrower shill! Jmlkc up die defic:iency la 110 . 
mare than twelve monthly p:syments, :it Leader's sole disc:rctiaa. · 

Upon paymcn_l in Cull u( all sums secured by this Sa.-urity Instrument, Lender shall promptly rc(und ta Borrower may 
Funds held by Lender. IC. under pur.igr:aph 21, Lender sh111t 11equirc or sell the Propcny, Lender, prior ta the acquisidan or 
sale o( the l'n1p:ny, Jd11all upply llftY l:unds hc:bJ by Lender Ill lite tima o( w:quiaitiua Of 111fi: DI ll credit 118Dinst the sums 
secured by tlli., Security ln.,aruan~nl. 

~.. A1t11Jl,·11tlu11 ur l'11y1m·11111. Unlr:..t 11pplll'ahlo haw 11mvi1lc11 uthcrwl1te, 1111 p1&ymcnt1 rcc:clvrd by lzn&lcr under 
paragruph3 I and 2 :shall be a11rlii:d: lir:1c, lu any l1Jrp:ayanrnt c:harsc:., due under the Nute; sec:nnd. to 11muunt1 p11yablc under 
paragraph 2: third. to interest due; ruunh. ta princ:ip:d du~ und last. to any hstc c:hu.rgc:s clue under the Nute. 

4. (:h11fKes; l.lcn:s. DcnTower shall pay all tauc:.;, a."Lisc.'l.•mcnt:s, charges, lines llnd impn:titions attributable to cho 
Prapc:ny whic:h may attain priurity over thb Sa.-urity Instrument. and lc:sschold payments or ground rcnt3. iC 1111y. Borrower 
shall pay these obligations in the milnner provided in par.sgnaph 2. or if not paid in that manner, Sorrower shall pay them an 
time dirc:c:tly to the pcrsun uwc:d p:aynu:nt. Uum1wc:r :shall promptly furnish to Li:mlcr 1dl auticcs or 11muun1:1 to be puid under 
this pnr11~ra11h. Ir Ounnwc:r make:. lhc::u: pnymc:nts ,Jirc:c:tly, Du"nwcr i•hwl promptly rumi:sh tu Lender receipts cvidcnc:in1 · 
the p11ymcnta. 

Bu"nwcr shull'prumptly dL'ichurgc 11ny lien whic:h hu.'1 priority over this Security lnstruancnt.unlc.,s Burrower: (11) agrees 
in writin' to the payment of the obligation secured by the lien i:i a manner acceptable to Lender; lb) contc::sts in good fmth the: 

Fonn JIM7 9'90 

ORtA1'UHO. 
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llca by. or defends 1g11inst enCorcement of the lien in, lcg:il proceedings which ill the Lender's opinion operate to prevent thi 
enCorccmcnt oC lhc lien: or (e) sci.-urc., from the hall!cr or the lien :sn agreement .mtisCaciory ta Lender subardin:sting the Ue11 to 
this Security lnstn.ament. IC Lender detcmiincs that ay p1111 ·a( the Property is subject to a Ii= which mcy attain priority ovc:r . 
this Security ta.,tnsmcnt, Lender may give Bonawer a notice identifying the: lien. Bonower shalt satisfy the lien ar take one or 
more nr the nctinM ~ct fnrth ahnvc wichin I 0 days n( the givinti n( notice. . 

5. lluz11rd nr l'rnpt'rtJ ln•unance. Durmw~r i1hull ki:cp the linprovcmc:nts nuw ext,tlng ur herc:aRer cra:tc:d un the 
. Propcny in.•urcd 11gain.,t lo.u by fire. ha7.md., im:ludcd within the term •extended coverage" ind 11ny other w.anls, Including 
nacxb or. Ouoclins. Cur whh:h Lender requires insur11nce. nds insurance slulll be maintained la the 11muunts and 
Car the pcricds th:it 1.cudct requires. The insur.uice emier ptaviding the insurmce shall be chase11 by Bonowcr subject ta 
Lender's 11pprav11l which sh:ill not be unrcaan11bly withheld. IC Borrower fails lo maintain c:ovcr:sgc dcscnDcd 1bovc.. Lender 
m11y, cat Lender's uptinn, obtain c:avcrallc: to pmtcct Lender's righta in the Property in 11ccardancc with par.igr:iph 7. 

All ln.~urancc: puUcic., onJ renewals mulll be ac:ccplubtc lo Lender and sh:sll Include 11 stand:ud mortgage ·clau.iu:. Lender 
shall have the right to hold the policies and renewals. If Lender requires. Borrower sh:il1 promptly give ta Lender all tcccipts 
or p11ic1 premium., and rcncw:il noth:i:.,_ la the event or lo."-'9 Borrower shall sivc prompt notice lo the: insurucc carrier mad 
Lender. Lender may nuakc: pmn( nf tos., IC not made promptly by Borrower. · . 
· Unlc.,_, Lender and Durrnwcr othc:rwi.iu: 11gr~c in writing. in.1urancc proceeds shall be ispplicd ta ~torution nr repair o( the 
Propcny diim:ss~d. if the ri:stnriatinn nr repair is cconnmically fe:i~ihle 11nd Lender's security is not lc.,.~ncd. IC the rcstor11doa 
Or rcpllir is n<Jt c:cununth::illy (e:i.,ib[e nr lender's Kt:Urity wnuhl be lc:c.~nc:J, the insuriance proc:ccds sb:all be appliccl lo the 
aum., scc:urcd by this Security ln.,trumcnt, whether ar not then due, with. any excess paid to BorTowc:r. I( BarTower :abandons 
the Propc:ny, nr dc2C:1 nnt answer within JO d:iys 1 nntic:c rrnm Lender that the insunnc:c c:mrlcr ha., arrcred lQ settle a c:laim. 
then ·Lender mny cnllcct the in~ur:1n.:c: rrnc:c:cds. L:ntlc:r may u.~ the rrnc:ccds to fet':lir or ratorc the Prnpc:ny or to pay sums 
acc:urcd by this Security lnitnsmcnt, whether 1Jr not then duc:. l11c J().Jiiy period will begin when the nutice is given. 

Unlc.,_, ·Lender :ind Dnrrowc:r otherwt"C_ :agree in writing. 1tny 1tpplic:ition oC proceeds ta princip:il shall act extend er 
pt>1lpnnc the due dlltC nr the monthly puymcnts .rcr~rrcd l<> in 1111ragrnrti., I and 2 or change the DlllOUnt or tile p11y1nc:nlJ. If 
under l'"P'~mrh 21 the l'rup.·rty L" acc1uirrd hy l.rndc:r, Unrmwrr~s right tn any in.,urnncc policies and pnM:ccd.s rcsultin' 
from damage to the Property priur to the 1&c:qul,idun shall piw to Lender to the extent oC the sums secured by this Sccurit1· 
lnstNmcnt immi:dfately rrinr to the ltc:qui:dtfon. . 

6. Occupancy, Prcscnmtlon, M11lntcnance and Proltctlon of the Property; Borrower's Loan Appllc11tlun~ 
Lea.11t-hnld•. Bum1wcr ahall ncr..-ury. e:stablL,h, and lL'CC the Property 11.1 Donower's principol raidenee within sixty d11ys 11nci 

the execution oC this Securicy lnstrurnc:nt and sh11ll c:ant~nue to ucc:upy the Property u BarTawcr's principal residence (or as. 
!cut one ycinr anrr the date n( ncc:urnncy, unlc~, Lender othcrwisc: llgrces in writing, which can.'4:nt sh:ill not be 
unrc:a.,unahly withheld, ur unlc.,,, c:xtcnu:atins circ:um.,t1nc:es c1L,t whic:h W'C bcyund Burrower's cnntrul. Burrower mnll nul 1 . 

dc.o:llrny, dunusge nr lmruair lhc l'ru1>l"rty1 allow the rrn1>l"rty lo drtC'rinrnle, nr cmnmit wutc on the Prn~ny .. Onrrnwcr shalt 
be: in default iC uy for(c:iturc ac:tion or proceeding, whether eivir or crimin:sl, is begun that in Lender's gocXI faith jucJg1nc:nl 
could result In (urfc:iturc or the: rrup:ny or uthcrwt,e mutcrinlly impair lhe lien crcDtc:d by thi., Security- lnstn.amcnt or 
Lender's-security interest. Bunowcr m:iy cure such a dcf:ult and rc:inst:itc. 111 provided in pangnph 18, by c:iusing lhc actiaa 
or pruc:c:cding to be dL11ntL"-"4:d with " ruling that, in tender's good rilith dctc:nnination, precludes f anciture a( the Borrower's 
Interest in the Property or other matcrinl impairment of the lien cc::atc:d by this Security Instrument or Lender's sc:curity 
Interest. Burrower i1hall 11l:m be in dcCuult iC Burrower, during the 1,u1n applic:zation procc~"' gllvc 1n11tcri111ly CiaLiu: or lnaccurotc 
inConnatiun nr statements to Lender (or foiled to provide Lender with :sny m1tcri:il in(onnatian) in connection with the loan 
avidcnr.:cd hy the Nute, Including, but nut limited lo, rc:11rc:~c:ntatluna i:nnc:cming Dnnuwrr's 11C'9"U(1Dnc:y or the l'rnpcny u ll 
principal residence. IC thia Security Jnatrumc:at ia an a tc:a.~old. BorTower shllll comply with 1111 the provisions a( the lc:DSe. tr 
Burrnwrr uc:c1ulrc:s rc:c thla lU lha l'mp,•rty, me lcu.whnhl iind tha fca tiilc ahDJI not mcrga unlc:sa Lender asn:c., IO tha merger ln 
Wtilin~. _ · 

7. l1roll"(tha11 ut l.rnclrr'11 Rl1tlatJa In 1111 Prupt-rty. IC Dnrruwc.or. Calla tu pcrrurm the i:nvtDl.lnta and 111rC'rntrn11 
contained in tltia Security lnstnsmcnt, ar thc:rc is ia legal proc:c:c:ding thAt may aignilic:antly 11ffC1.1. Lender' a Jights in the 
Prup:~y (:lU&:h Ill Q pruc:ccding in bankruptcy, prubutc:. (ur &:on'1cn1natiun Ur forfeiture Of lO cn(on:c lllW!l &Sf rcguJntinns), thc:n 
Lender may do 11nd pay ror whiatcvc:r is nCCC."-'UlfY to protect the v&iluc oC the Property imcl Lender's rights in the Prnpcny. 
Lender's &ic:tioas may Include p11yins any swns secured by a lien which hu priority over this·Sc:curity lnstrumcnt, lippcming in 
court. paying r=soa11blc attorneys' recs and entering 011 the Prapaty to make rcpain. Although L=dcr may take action undes· 
this par.1gr.aph 7, Lender dacs Dal have ta do so. 

Aay iamauata disbursed by Lender under this pmgraph 7 ahall become additional debt a! Bonower sccun:d by thit 
S«urity Instrument. Unlc:.sa Borrower and Lender agree ta a&hcr tcnna oC paym=t. \hcsa 11maunt1 shall bcu interest from the 
data of dbbunomat it tho Nata rato ud aha1l bo payablo, with lutcmt. upoia 11ad~ from Lender \a "Borrower rcqu=tint 
P•JIDCUL . . 
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L Morta•ae lmunnce. It L=dcr required martg11ge Insurance u a condition ot maldns tho toa scCurcd by ttUa 

Security lasuumcnc, Bom>wcr shall pay the premiums required to maintlllza tho mortsaso Insurance In etrcct. It, tar 1111 ius~a, the mort,agc luurucc cov~se required by Leader 11psc:s or ccucs to bo In e!l'cct. Borrower shall pay the.premiums 
fCC!~ircd to abt1m coverasc substmstaally equivalent to the mortgage insurance previously In eftcct, at a coat aubstaatllllly 
cqutvalcut to the cast to Borrower oC the mortpgc imwucc previously m effect. rrom 111 alternate mortgage insurer 
approved by Lender. Ir subst:mtinlly cquiv1lcnt mortsasc insurance coverage ia not 11v1il:i~tc:. Borrower shall pay to Lender 
e:sch month a sum equal ta onc·twelfth or the yearly mortgage iuurmicc premium being paid by Bomwer when the 
Insurance cov.c:r:age lapsed or ccuccl to be ill ef!C\.1. Lender will 11ecept, wsc mul retain these payments as a lass reserve bi lieu 
or mcrtg:i'c msurance. Loss reserve paymcats auiy no longer be required, at the aptian or L=dcr, iC mortgigc imur:iacc 
covenisc: (an the amount and Car the pcriad that Lender require.,) provided by an insurer approved by L.cndcr 11ga.in becomes 
avlilllblc and is obtained. Borrower shall p11y the: premiums required ta auiintain mortgage insurance in errcct. ar to provide 1 
loss reserve, until tbc requirement rur monsasc insunanc:c cads in '1Ccurd1111cc with IUI)' written 11grccmcnt between Burrower 
and Lender or :ppliablc law. . · . 

9. Jn.-spcc:tlcm. Lender or iu 11sc:nt may make rcasanublc entries upon ind lnspcc:dons ar the Propcny. Lender shall 
sivc Borrower nadcc 1t the time or or prior to an inspection spcc:i!ying reasonable: cause rar the inspection. . 

10. Condemnation. Titc prucc~s or any riward or cl11im rar d;amagcs, dircc:t or c:onscqucnthd, in. connection with 
any candcmn:uion 12r other taking or any part oC the Prapcny, or Cot convcy:uicc in lieu ar candcmn.ation, 11.tC hereby assigned 
and wll bC paid to Lender. 

Ia the evc:nt or a total tlliag oC the Prapcny, the pracccds Shall be .applied to the sums secured by this Security 
Instrument, whether or not then due, with any excess paid ta BaJTOwcr. In the event aC a pmtinl taking oC the Propc:ny m 
which the fair m:uket value oC the Property immediately bc(orc the: taking is cqu:il to or gr=tcr than the amount or the sums 
sccurc:d by this Security Instrument immcdi:ucly bc:rnrc the taking; unless Burrower and Lender otherwise agree in writing, 
the stims sc:c."Urcd by this Security Instrument shall be reduced by the amount or the prncccds multiplied by the !allowing 
Crm.1iun: (11) the total amount ur the sums sa.-u:c:d ii111ncdi11tc:ly bcCurc the t11king, divided by (b) the fair market value or the 

· Prapcny immcdi:ucly bcCare the t:iking. Any b:il=cc shall be paid ta Borrower. In the: event or a putw t:iking of the 
Prapc:ny in whic:h the C:air m.:ukc:t v:aluc of the Property immediately befure the taking is lc.u th.in the amuunt of the sums 
secured immc:di:itcly bcfurc the t:aking, unles: l?nrruwc:r and Lender otherwise 11grcc In writing or unless :applic:able law 
otherwise pruvidc:s, the proceeds shall be applied to the su1111 secured by this Sc."Urity lnstrumcnl. whether or not the sums mc 
~n~~ . 

IC the· Prupcrty is abundoncd by Burrower, er it. ancr notice by Lender to Borrower that the condemner :iCCcrs to make m 
awiud or settle II claim tor d:un:ages, Borrower (ails ta rcsvond ta L.cndcr within 30 days IU'tcr the date the notice is sivcn, 
Lender L• llUthurizcd to collect a.nd apply tbe pruccC'dS, ut its optiun, either lo rcslcmidun er rep11ir or the Prupc:rty ar lo tho 
sums secured by this Security· Instrument, whether or not then du~ . · 

Unlcs., Lender and Burrower uthcrwt"SC agrc:c in writing, 1111y application a( pruc:ccds ta priacip:d shall nal extend or 
poscpoac the: due d:atc or the monthly p:aymcnts rcfc:m:d ta in pangr:iphs 1 and 2 or change the: mnount ar such paymeut~. 

11. Borrower Not Rclesascd; Furbeurunca By Le~cr Not a W11lvvr. Extemiu11 or the time fur payment or 
modilic:itinn of amortization or the sums secured by this Security lmcrumcnt gnantcd by Lender ta 11ay succ:csmr in interest 
o( Borrower sh:all not OpcrlllC to rclc:asc: the liability or the origin:d Borrower or Borrawcr's suc:ccssors ill interest. Leader 
ahaJI not .be required to c:ommcnc:c proceedings agninst may mcccssor in interest or n:(usc to extend time Car payment or 
otherwise modify _ ;unorli7.:itioa oC the sums ~urcd by this Security lnstn1mcnt by rcuan aC any dcrmnd made by tha 
origin:il Banowc:r or Bomwcr's suc:ccssors in interest. Any Corbc:uancc by Lender in c:xcn:isins any right or remedy shall 
act bell waiver oCur preclude the cxcn:bc oC any right or remedy. · · 

12. Successors 11nd As.•lt:n.• Bound; Joint. and Sevenal 1.lahlllty; Co-1d1inc:n. The cavcn11~ts and agreements or this 
s~-urity Instrument shiill bind and benefit the SUC.-C:C."iSUrS and u1igns ur Lender and Borrower, subject. ta the: provisiuns or 
piuagraph 17 •. Borro\\'.cr's covenants and 11grecmcnls :1h111l be jniot 11nd several. Any Borrower who c:a·signs lhis Security 
Instrument but dues nut execute Ille Note: (a) is ca-signing this Sc:c.-urity Instrument only to murtg:sgc, gr:inl and c:anvcy that 
Borrower's interest in the Propc:ny under the terms or this Sci..-ur.icy Instrument; (b) is not ·personally obligated to pay. the suma 

· accurcd by thb• Sc:c:urity Jns1rumc:nt; and M 11gn·i:s thut L:nd&.•r 11nd ~ny uihcr Durrnwcr muy ngr'"c. to cxtnid, nmdify, Jurhca.r 
or mnkc any acc:umnmclatiuns with rraurd to the terms ur this Security ln:.arument nr the Nute wilhnut thac Dnm1wer'1 
cunac:nt. 

tJ. I.nan Chnl')lC'I. Ir the loan JCCUml by thL• Security ln:.tnnncnt is Aubjcc:t to G law which Kia maxirnum lnan chnrgt"ll, 
ind thqt low is finally intc:rprctcu so that the intcrc.•t ur ulhcr luun clmrgc:s c:ullc:i:tcd ur to be c."Ollc:ctcd in c.·unncc:tlun with the 
1011n exceed the pcrmincd limits, th\:n: (al any 5uc:h lnun c:hnrgc shall he n::duc:cd by lhc uannunt nc:co.'lory ta reduce lhc c:hurgc 
to lhc pcm1ittc:U limit; and (b) 11ny sums iilre:idy c:allec:tc:d rrosn Bunuwcr which exceeded permitted limits will be refunded to 
Borrower. Lender may chnoac ta make this refund by reducing the principal owed under the Nute ar by mDking ll direct 
payment lo Bum>wcr. lf a refund reduces principal, the rcdur.:tian will be trc:itcd Ill Cl partial prcpuymcnt without any· 
prepayment charge under the Note. •·onn Ja.61 9/90 
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NON-UNIFORM COVENANTS. Borrower ud Lcmdc:r AuW:r coveunt aid agree u tallows: 
Zl. Accelent!on; Remedies. Lender shaD g!Ye. notfce to Borrower prior to acceleradon foDowfnl Borramr'1 

breach ot an)' coYenant ar agnement In Ws Security Instrument (but not prior to accelendan under paragrapla 17 
unless appllcable law praYldes otherwise). The notice shall spedl'7: (a) the default; (h) tile action required to cure the 
delault; (c) a date, not less than 30 days tram the date tbe notice Is given ta Borrower, by which tile default must be 
cured; and (d) that failure to cure the default on or betare tbe date specll1ed In the. notice mar result ln acceleratlon of 
the surm secured b7 this Sccurjty lmtrumcnt and sale or the Prop.:rty. The natlcuh11U rurther Inform Borrower of the 
right ta reinstate after 11cccfcraUon and the light to brin1: a court action to a.uert the non-exbtcnce ot 1 default or any 
other dctcn.,e or 801Tower ta accclmatlon and sale. IC the default Is not cured on or bcl'ore the date spec1Jt1.-d In the 
nodce, Lender at Its option may require Immediate payment In Cull or all sums s~ured by this Securlt7 Instrument 
without further demand and 111117 lnYoke the power at sale and an7 other remedies permitted by appllable law. , 
Lender shall be entiUed to collect all expenses lncurTed In pursuing the remedies pravld~ ln this par:agraph 21, 
Including, but not limited to, rmson:ible attorneys' recs and casts or title evidence. .. 

It Lender Invokes tbe pwer or sale, Lender ar Trustee shall l'lve to Borrower (and the owner at the Property, II' i · 
dlfl'ercrit person) notice or sale In the 1114nner prescribed b7 applicable law. . Trustee shall give pubUc notice or sale b7 
advertising, In 11ccard4ncc with applic:ible law, once a week for two successive weeks In a newspaper bavlng s:encral 
clrculatJon In the county or dt1 In which any part or the Prop~7 ls IOCltcd, and by such· addltlan:d or any dirrerent 
form or advertisement the Trustee deems advluhle. Trustee may sell the Property on the el1:hth day after the flrst 
advertisement or any d:a7 thcrmncr, but not later than JO cbys following the IDst advcrtL4iemcnL Trustee, without 
demand on Borrow,r, shuU sell the: Property 11t public 11uctlun tu the highest bidder 11t the lhne and plucc 11nd under the 
terms dcsii:mtcd In the nollce or sale In one or more parcels ana In any order Trustee determines. Tru.,ti:e ma7 
po.,tpcmc sale or ull or 11n7 puree:! of the Property by adv.:rtblng In accord1111ca with 11p11llcabh: haw. Lendi:r or Ill 
dcd1tn~ mu7 purchn.'ie the l'rupcrty at 11ny sule. 

Tru.'ih.-c Jhnll dt"lh·fr to the purd111.•u.-r Tru.'itce's d\'\.-d cunvc:yh11: tba l'rupcrty with spcchd warranty at tltle. The 
fteltals Ira. the Trush-e's d\.'t.'d shaU be prlnua rude evidence or the tnath or the statrnumts made lh,rtln. TnL,lee shsaU 

. ap11ly the pn>eccds ur the suh: In tbu fuUuwlng onlc:r: (D) to 'Ill e~penscs or tlac sulc, Including, but 11ot llndtc.-d to, 

Tna.,tca's r .. -c,, C>f 5. 000 ~or lb' ~roll.• Siiia price 1111d n•11.•u11mblc 11tlnn1ey1' r .. "C'I; (b) to the dl,chllfKG or 
all taxes, levies mnd iwessmc:nts on the Property, If 11n7, u provided by appllahle law; (c) to 1111 sums sccu~ b7 thb 
Sttur:I.11 bi.,1ru1m·11t; 1111ll (d) any f1ra• It• llu.• 1n•nn11or11,•nmL• 1t•s:1dly tmtllll·d ICI It. Tru:dc."U hllull nut ba rrc1ulrrd to 
t.ake po:l.'\C::C.'ilun ur the l'ropcrty prlur to sale tlu:rl.'flr CJr to d~llver pn5.'il'S.'Slun or tile l'ropc:rt7 lo the pun:ha.-scr at the sale. 

22. Rclase. Upun payment or all sums secured by this. Sa:urity lnstNment. Lender shall request Trustee to rclc:isc this 
Scc:urity lnstrumenl.and sh:all sum:ndcr :all natcs evidencing debt sc:urcd by thi.• Scc.-urity Instrument ta Trustee. Trusccc sh:ill 
rclc:"a.~ lid.• S'-"c.'Urity ln:suumcnt ·without c:luusc tu U'l1rrllwc:r. Durruwc:r sbull Jtt&y any rc:i:urc.latiun c:nsts. · 

23. Suh.cslltutc: Tru.,acc. LcncJ~r. al it:s 012tiun, may Crnm time lt> time remove Tru.,tec 11nd nppnint 11 auc:ces.•mr tru.,1cc tn 
any Tru.'l~c 11p1mi11tcJ hc:u.-u1u.h:r. Withuut c:unv~y11nc.-e uf tlu: Prupc:ny, tile auc:i:Qlrur trustee ahull au~ccd to all dtc titlCt 
power and duties ~onfmcd upon Trusccc herein ud by applic:iblc law. · 

14. ld~11t1n.:11tlun of Nute. The Nute is ide:ntificd by 11 c:cnifii:utc an the Nute u~-utcd by HY Notmy Public who 
c:crtlfics IUl acknowledgment hereto. . · · . 

(Pap d af7 pq•tl 

-26-

aMATUHD• 
TtO.Cll: 1.-..a»aDCF11lllo1tMli1 

. 
i 
J 

1 
t • ·l 



. . 
61( O 5 9 0 PG 5 3 I 

. 2.5. Riden to this Security InstrumenL IC one er more riders arc executed by Bo1TOwcr aad rccardcd together with lhis 
Security. Instrument. the covenants ud agreements oC each such rider shall b: mccrpar11ccd into and shall amcad and 
supplement the COVCllllllCS and agrccmeutJ or this S~ty Instrument as if the ridCl(a) were a part or this Security WUUmclll. . 
[Check applicable box(es)) · 

AdjusUlblc Rate Rldcr 

Oruduatcd Paymcat ~der 

Balloon Rider 

Condominium Rider 

Planned Unit Oevdopmcat R.idcr 

. Ratc·Impravcmcal Rider 

H Family Rider 

Biweekly Payment Rldct 

Second Home R.1der 

X Othcr(s) (spc:ciCyJ LaaA?. DZS0%.PT?OH 

NOTICE: TUE OF.BT SECURED HERF.BY IS StJBJJt:CT TO CALL IN FULL OR THE TERMS THEREOF 
BEING MODIFIED IN TIIE EVENT OF SALE OR CONVEYANCE OF TIIE PROPERTY CONVEYED. . . 

(Seal) 
·Bcnawcr 

---------------<Sc:aO (SQl} 
·Bonowsr ·Bonawcr 

______________ (Seal) (Seal) 

•BCIC'l'CIWV •&oaow. 

WllDca: Witness: 

. STA TE OF VIROINJA, County 11: 

FonaJ041 MO 
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. , . 
O~t!t~.4-1.- ;])t;.t=]) fJ~ /~Vj/ fi"E-HAIJl/A.Jt:-E'b l./~~oy IS 

~ E Clh(j)~ IN ;z)~ &tD/:. ~ 7 D f!4 6. Ir 5'10 ;4J:J:j) 

/11'/A.I Wt: O,f 1f ;~,/-«. /41tiiJtJ,d;- (),F # #~ 3 "~ . 0 0 

IHSTRUMENT 199000961~ 
RECORDED IN THE CLERK'S OFFICE OF 

PAGE COUNTY ON 
FEERUARV 221 19~9 AT 11 :aSAM . . J;u;ru E, Mlll.ER1 Cl.ERK . 

JVt~f:i~<DCl 
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ASSIGNMENT OF DEED OF TRUST 

S!WJ\ LOAN #\9500!9807 
IHV!STOR LOAN #l7962ll.t9 
PURCHASER LOAN. #4j084 

KNOW ALL MEN by these presents, that Dominion Savings Bank FSB, 
1 South Royal Avenue, Front Royal, Virginia 22630, a banking Corporation, 
existing under the laws ~f lhc United StBtes, for vnlunblc considemtioq, the receipt 
of which is hereby 11cknowlcdg'"'tl, docs hereby grant, burg11in, sell o.nd assign to: . 

VALLEY DANK AND TRUS'r CO. 
425 101h s lr'9"(:l 

· Gering NE 69341 

that certain promissory note nml Deed of Trust mndc: by Kenneth R. S. beets and 
Ann R. Shc:cts dated the 17th dny ~1t"J:_~·\1nm~. t'?'~~l in the: original sum of S 161,550.00 and 
evidenced by Deed of Trust of record in the Clc:rk's Ollicc of the Circuit Court of 
Page County, Virginia~ in Deed Book 0590 at Page S2S. 

WITNESSED BY: 

'--- c~~~\d,W . 
1 ammy S. ~ol · . . 
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STATE OF VIROiNIA 
COUNTY OF WARREN, TO-WJT: 

'.\ 

1&Q.1 ... ~£!\...JS)_M~. " Nutnry rublic in and for the 
Stnh: nnc.l jurisdiction nlbrcsuic.l, tlo hereby certify thnt Wade Hotscnpiller 
ofDmninfon Snving::i Bnnk, FSO, \Vht.,sc: nnmc is signed to the foregoing 
A:c:1iRnntc:ni of llc:c.·d nfTm~t tlul\:tl lhec.'J:.l ~\~day nr .• Q.~ic"'""h __ 
2000, hns pcr~mnnlly 111111ctm:d hcfc.1rc me nnd m:knuw[cdgcd ~tc some In my · 
Stutc ondjunsdiction on bchulrorDominion S11vingsBanlc, FSB·punuant to 
its By-Laws·or Resolution of its Board of Directors. 

Oivcn undcrm' hand this 91 ih day or 0-;<ciah , ~000. · 

My Conunission expires:$}~(»!. .'3 I, J6a '(l 

NOTARY PUBLIC 
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY 

IARRIET A CASTLE, 

Plaintiff 

Case No. CH00-38 

. ™NETH R. SHEETS, 
j 

mR. SHEETS 
LIS 

Defendants. 

MOTIONCRAVINGOYERANDDEMURRER 

Come now the defendants, Kenneth R. Sheets and Ann R. Sheets (herein Sheets) by counsel, 

ove for an orde~ requiring the plaintiff to fill all addenda to the contract referenced in the bill 

1plaint so that the Court will have before it the entirt; agreement between the plaintiff and 

setting forth all requirements of each party, for the Court to consider in ruling on the 

~rby Sheets 

DEMURRER 

be defendants Sheets demur to the bill of complaint on the grounds that it fails to state a 

the relief sought for the following reasons: 

(1) The contract in question is null and void because the plaintiffhad failed to comply 

n conditions within the time requirements of the contract and time is of the essence in the 

-32-



contract. The plaintiff has failed to allege that she has complied with all the tenns of the contract 

and fulfilled all requirements of the contract. 

(2) Sheets had advised plaintiffs attorney on or about December 30, 1999 that the 
,-

contract was null and void. This had been reiterated by Sheets' attorney by letter to plaintiff's 

attorney on or about February l, 2000. The plaintiff was subsequently advised that Sh~ets intended 

to sell and convey the property and that if plaintiff c~nsidered she had an enforceable contract she 

should institute suit for specific performance. The plaintiff took no action to file any 

memorandum of lis pendens to give notice to the seller and ~y purchaser that she claimed any 

interest in the property in question. A portion of the property was conveyed on or about March 31. 

2000. Therefore specific perfonnance of the contract sued on can not be granted without rescinding . . 

this conveyance. 

(3) Plaintiff has a remedy at law. 

For the foregoin~ reasons the bill of complaint should be dismissed and the defe~dants Sheets 

awarded costs and attorneys fees. 

#L~LU 
Glenn M. Hodge, Esquire 
WHARTON, ALDHIZER & WEA VER, PLC 
100 South Mason Street 
P.O. Box 20028 
Harrisonburg, VA 22801-7528 
Counsel for Defendants 

-33-
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By Counsel 



CERTIFICATE 

I hereby certify that a true copy of the foregoing Motion Craving Oyer and Demurrer was 

mailed tms 5th day of May, 2000, to: 

QHOl 12.yWPO 

John N. McCune, Esquire 
14 East Stonewall Dr. 
Front Royal, VA 22630 
Counsel for plaintiff 

Robert S. Janey, Esquire 
12 South Court Street 
P.O. Box 467 
Luray, VA 22835 
Counsel for defendants, Goebel and Siebens 

Benjamin M. Butler, Trustee and Defendant 
112 S. Cameron Street 
Winchester, VA 226014 

. . 
John C. Hill, Trustee and Defendant 
1 South Royal Avenue 

r Front Royal, _VA 22630 

Valley Bank and Trust.Co., Noteholder ~d Defendant 
425 10th Street · · 
Gering, NE 69341 

Filed in. tl1e Clerk's . Offi p 

of the Circuit C'o1-:·M- of p- c.., C . .., oi..i-. age 
aunty, V1w·1n;~ .;) · ac>p~ 

i~· ""'•;· 20~ 
-3P.. =~ 



VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A CASTLE, 

Plaintiff 

v. Case No. CH00-38 

KENNETH R. SHEETS, 
and 
ANN R. SHEETS 
et als 

Defendants. 

ANSWER TO BILL OF COMPLAINT 

The defendants, Kenneth R. Sheets and Ann R. Sheets (herein Sheets) by counsel, 

answers the bill of complaint aS follows: 

1. In response to paragraph 1 of the bill of complaint, Sheets admit that they entered 

into a contract with the plaintiff, but state that the plaintiff failed· to comply with the terms of the 

contract and that such contract became null and void as result of the plaintiff's failure to perform. 

2. Paragraph 2 of the bill of complaint is admitted. 

3. . In response to paragraph 3 of the bill of complaint, Sheets admit that the contract 

called for a closing date of January 30, 2000, but the plaintiff had failed to comply with terms of 

the contract 31l:d th~ contract is. null and void as a result of plaintiffs failure to perform. 

4. Paragraph Four of the bill of complaint is,denied. Sheets advise plaintiffs 

attorney that the contract was null and void. 

5. Paragraph Five of the bill of complaint is denied. 
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6. In response to paragraph 6 of the bill of complaint, Sheets state that the contract 

is null and void because the plaintiff had failed to perform under the tenns of the contract. The 

plaintiff was given notice that the contract w~ terminated by communications to her attorney on 

or about December 30,1999 and again on or about February 1, 2000. 

7. Paragraph 7 of the bill of complaint is denied. 

8. Paragraph 8 of the bill of c~mplaint requires no response. To the extent that it 

alleges any wrong doing on the part of Sheets, it is denied. 

9. Paragraph 9 of the bill of complaint is admitted. 

10. ~aragraph 10 of the bill of complaint is admitted. 

11. Paragraph 11 of the bill of complaint is denied because the contract was null and 

void. 

12. Paragraph 12 of the bill of complaint requires no response by the def~ndants, 

Sheets. To the extent it alleges any wrong doing on the part of Sheets, it is denied. 

13. Paragraph 13" of the bill of complaint is denied. 

14. All allegations in the bill of complaint do specifically admitted are denied. 

AFFIRMATIVE DEFENSES 

1. The plaintiff is guilty of misreprese~tation, concealment and failure to complunicate 

pertinent information as to her financial condition and Sheets relied on the plaintiffs 

representation to their de~ent. 

2. The plaintiff has unclean hands and therefor should be_ deniec1 equitable relief. 

3. Plaintiff's claim is barred by laches. 

4. Sheets reserve the right to· add affirmative defenses as a result of discovery. 

-36-



Where for the defendants, Sheets move that the bill of complaint be dismissed and that they be 

awarded cost and attorney's fees. 

~ff)/~ 
Glenn M. Hodge (VSB #12159) 
Wharton, Aldhizer & Weaver, P.L.C. 
100 South Mason Street 
Harrisonburg, Virginia 22801 
Telephone: (703) 434-0316 
Fax: (703) 434-5502 
Counsel for .Defendants 
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Kenneth R. Sheets and Ann R. Sheets 
By Counsel 



CERTIFICATE 

I hereby certify that a true copy of the foregoing Answer to Bill of Complaint was mailed 

this Sth day of May, 2000, to: 

mb0067 

John N. McCune, Esquire 
14 East Stonewall Dr. 
Front Royal, VA 22630 
Counsel for plaintiff 

Robert S. Janey, Esquire 
12 South Court Street 
P.O. Box 467 
Luray, VA 22835 . 
Counsel for defendants, Goebel and Siebens 

Benjamin M. Butler, Trustee and Defendant 
112 S. Cameron Street 
Winc~ester, VA 226014 

John C. Hill, Trustee and Defendant 
1 South Royal Avenue 
Front Royal, VA 22630 

Valley Bank and Trust Co., Noteholder and Defendant 
425 1 om Street 
Gering, .NE 69341 

~ ~722. /cl-~ 
Of Counsel for Defendant 
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.URAV, VIRGINIA 

VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A. CASTLE, 
Complainant 

vs. In Chancery No. CH00-38 

KENNETH R. SHEETS 
ANN R. SHEETS, et. als., 

Pefendants 

MOTION CRAVING OYER AND DEMURRER 

Come now these defendants, Derek H. Goebel and Janine S. Siebens, by counsel and 

·move for an order requiring the plaintiff to fill all addenda and any other written amendments or · 

supplements to the contract referenced in the Bill of Complaint so that the Court will have 

before it the entire agreement between the plaintiff and all parties to this cause, setting forth all 

requirements of each party, for the Court to consider in ruling on the demurrer by these 

defendants. 

DEMURRER 

Comes now these defendants, Derek H. Goebel and Janine S. Siebens, by counsel and 

file this Demur to the Bill of Complaint exhibited against th~m herein and state as follows: 

1. That the Bill of Complaint states no cause of action against them for which the 

remedy of specific performance is available. 

2. These defendants are not alleged to have been parties to the contract of 

November 10th, 1999 (plaintiff's Exhibit 1).and there is no allegation that these defendants 

breached the terms of the contract nor that they had any duty of any performaxic~ under the 

terms of said contract. 

3 . That the sole allegation against these defendants is contained in paragraph 11 of 
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t..NNEY & JANNEY 

,TTORNlr/S AT L.AW 

WRAY, VIRGINIA 

the Bill of Complaint where it is alleged that these defendants "were on notice that the subject 

real estate was tinder contract. at the time they settled on the purchase of the 15.05 acres and 

executed the said option." 

4. That the Bill of Complaint alleges no breach of ariy duty that these defendants 

might have toward the Plaintiff, and alleges no basis in law or in fact for her request that "the 

sale to the defendants, Goebel/Siebens, be set aside." 

S. That the allegations in the Bill of Complaint as to these defendants are 

conclusionary in nature and ~o not support a cause of ac~on of any kind; nor specifically do 

they support a claim for specific perfonnance as to these defendants. 

6. · That as a matter of law Specific Performance cannot be ordered in this cause 

because the defendants, Kenneth R. Sheets and Ann R. Sheets, who are the only defendants 

who were a party to the contract (plaintiff's exhibit 1) have previously conveyed a portion of 

the real estate which is the subject of the alleged contract between the parties and the contract 

sued upon can not be enforced by specific perfonnance. 

7. Plaintiff has an adequate remedy at law. 

WHEREFORE, these defendants pray that they be dismissed as parties defendant, that 

no relief be entered or awarded against them, and that they may be dismissed with their costs 

herein expended, and for such other general and specific relief as to equity shall seem meet, and 
. . 

which may be appropriate to their cause. 
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.NNEY & JANNEY 

rTORNrtS AT L.AW 

l.URAV, VIRGINIA 

CERTIFICATE 

I hereby certify that a true copy -of. the foregoing Demurrer was mailed this 8th day of 

May, 2000, to John N. McC~ne, Esquire, 14 East Stone~all Drive, Front Royal, Virginia 

22630, counsel for the plaintiff; to. Glenn M. Hodge, Esquire at Wharton, Aldhizer & 

Weaver, PLC, 100 South ¥ason Street, PO Box 20028, Harrisonburg, Virginia 22801-7528, 

counsel for Kenneth R. and Ann R. Sheets; Benjamin M. Butler, 112 S. Cameron Street, 

Winchester~ Virginia 226014, Trustee and Defendant; John C. Hill, 1 South Royal Avenue, 

Front Royal, Virginia 22630, Trustee and Defendant; and Valley Bank and Trust Co., 425 

1om Street, Gering, NE 69341, Noteholder and Defendant. 
/! 
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VIRGINL.i\: IN THE CIRCUIT COURT OF THE COUNTY OF PAGE COUNTY 

HARRIET A. CASTLE, 

Plaintiff, 

v. In Chancery No. CH00-38 

KENNETH R. SHEETS 
ANN R. SHEETS, et. als., 

Defendant. 

ORDER.· 

This matter came on the 13th day of June 2000, upon the Plaintifrs Bill of Complaint and 
the Motions Craving Oyer and the Demurrers, by the Defendants, Kenneth R. Sheets and Ann R. 
Sheets (Sheets) and the Defendants, Derek H. Goebel and Janine S. Siebens (Goebel and 
Siebens). 

And it appearing to the Court that the Plaintiffs Attorney, John N. McCune, Esquire, has 
died since the filing the Bill of Complaint and the Plaintiff has not yet obtained substitute 
counsel, it is ordered: 

(~) That the Plaintiff obtain counsel by July 11, 2000 and notify all counsel 
of.record when she obtains counsel. In the event Plaintiff is unable to 
obtain counsel by Julyi 1, 2000, she should be prepared to proceed prose. 

(2) That the Motions Craving Oyer will be taken up on the next Motions Day 
on July 11, 2000; the Clerk is directed to place this matter on the Motions 
Day docket for hearing on the Motions Craving Oyer. 

(3} That argument on the Demurrer is.set for July 18, 2000, at 8:45 a.m. 

Plll'Suant to Rule 1:13 of the Rules of the Virginia Supreme Court, endorsement of this 
order by counsel of record is dispensed with, provided however, that parties objeeting to the 
order may note their objections within ten (10) days after entry thereof. 

1 
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The Clerk is directed to certify a copy of this order to all counsel of record and to the 
Plaintiff at 724 Lacey River Eas~ Road, Luray,V A 22835 

OA~ ~. -Svrh .. _ ~o 
1 
~o a P 

·1 ASK FOR THIS: 

£?--#J/~ 
Glenn M. Hodge, VSB #12159 . 
WHARTON, ALDHIZER &· 'NEA VER, P .L.C. 
100 South Mason Street -
Post Office· Box 20028 
Harrisonburg, Virginia 22801-7528 
Telephone: ( 540) 434-0316 
Fax: (540) 434-5502 
Counsel for Kenneth R. Sheets and Ann R. Sheets 

6-20-00 Copy to Counsel of Record, Plaintiff and Defendants 

2 
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\TTORNIEVS AT LAW 

l.URAY, VIRGINIA 

cocK 53 FAGE 411 
VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A. CASTLE, 

vs. 

KENNETH R. SHEETS 
ANN R. SHEETS, et. als., 

Complainant 

Defendants 

In Chancery No. CH00-38 
ORDER 

This cause came On to be heard this 11th day of July, 2000 at which time Harriet A. 

Castle appeared in proper person, pro se, and the defendants, Kenneth R. Sheets and Ann R. 

Sheets,· appeared by their counsel, Glenn M. Hodge, Esquire and defendants, Derek H. Goebel 

and Janine S. Siebens, appeared by their counsel, Robert S. Janney, Esquire. 

This. matter was on the Court's dock~t to consider prior motions filed by the defendants. 

The plaintjff, Harriet A. Castle, thereupon moved the Court for the entry of an "Order of 

VoluntaryNon ... Suit" pursuant to the provisions of Section 8.01·380 of the Code of Virginia. 

The defendants appearing by counsel all objected to the entry of a Voluntary Order ofNon·Suit, 

advising the Court that they considered their claims for cost and attorneys fees to be in the 

nature of a counter-claim arising out of the contract which pending counter-claim would 

prevent the voluntary non ... suit by the plaintiff. After consideration of argument of counsel and 

the plaintiff the Court was of the opinion that the claim for attorney's fees and costs was a 

counter ... claim alleging arising out of the same transaction which the plaintiff desired to non·suit · 

and was of such a nature. that it would be subject to independent adjudication by the Court 

pursuant to the provisions of Section 8.Ql ... 380(C) of the Code of Virginia. 

Therefore, upon consideration of the motion of the plaintiff, the Court hereby sustains 

plaintiffs motion for the entry of an Order of Voluntary N on·S uit. The hearing date set for July 
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~NNEY & JANNEY 

\ri°ORNrtS AT LAW 

LURAY, VIRGINIA 

BOCK 53 PAGE 412 
I Sm, 2000 for Argument on defendants' Demurrer is hereby released. This matter is further 

continued until September 12, 2000 at 9:00 a.m. or as such time as it is placed on the docket by 

the Clerk for consideration of any petition filed by the defendants for the award of attorney's 

fees or costs. The defendants shall file their claim for attorney's fees and costs within ten ( 10) 

days of the entry of this Order. The defendants each objected to the entry of this "Order of 

Vol~tary Non-Suit" for the reason stated herein arid during argument. 

This matter is continue~ for further hearing until September 12, 2000 at 9:00 a.m. or as 

such other time as $e Clerk may place it on the docket on that date. 

The Court'notes that the plaintiff, Harriet A. Castle, has appeared prose and all notices 

shall be forwarded to her at her address filed with the Clerk of the Court. 

ENTER this I Ith day of July, 2000. 

· . SEEN AND OBJECTION NOTED. FOR THE 
REASONS STATED ON THE RECORD: 

Ro rt S. 
~EY& 

12 South Court Street 
P.O. Box467 
Luray, Virginia 22835 
(540) 743-6593 
FAX:.(540) 7434042 
Counsel for Derek H. Goebel and Janine S. Siebens 
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TTORNEVS AT I.AW 

1.URAV. VIRGINIA 

BOCK 53 PAGE 413 
also 

?tJ!~ 
Glenn M. Hodge, Esquire 
WHARTON, ALDHIZER & WEA VER, PLC 
100 South Mason Street 
PO Box 20028 
Harrisonburg, Virginia 22801-7528 
(540) 434-0316 
Fax: (540) 434 .. 5502 
Counsel for Kenneth R. Sheets and Ann R. Sheets 

I?l~i J. ar4__ 
Harriet A. Castle 

7/11/00 - Copy to· Counsel of Record & Ms. Castle 
-46-



VIRGOOA; Il'i THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A. CASTLE, 

Plaintiff, 

v. 

KENNETH R. SHEETS 
ANN R. SHEETS, et. als., 

Defendants. 

In Chancery No. CH00-38 

PETITION FOR ATTORNEY'S FEES 

Pursuant to the Court's Order entered on July 11, 2000, the defendants, Kenneth R. Sheets 

and Ann R Sheets, by Counsel move the Court for an award of attorney's fees against the plaintiff, 

Harriet A. Castle in the amount of $6,313 .SO plus such additional attorney's fees and costs as may 

be incurred in pursuing this claim. 

In support of their petition, the defendants, Kenneth R. Sheets and. Ann R. Sheets state that 

the Real Estate Sales Contrac4 wliich is the subject of this litigation, provided in part in paragraph 

twenty-three as follows·: 

ATTORNEY'S FEES. In any action orproce;eding involving a dispute between the 
Purchaser and the Seller arising out of this Contract, the prevailing party shall be 
entitled to receiv~ from the other party reasonable attorney's fees to be determined 
by the court or arbitrator(s). 

Defendants, Kenneth R. Sheets and Ann R. Sheets state that by having the suit dismissed, 

by voluntary nonsuit, they are the prevailing party in this proceeding, and therefore they are entitled 

to the attorney's fees incurred to date in the amount of$6,313.SOplus such additional attorney's fees 

and costs as may be incurred in pursuing this claim. 

-47-



\ 

WHEREFORE, defendants, Kenneth R. Sheets and Ann R. Sheets move for judgement 

agamst the plaintiff in the amount of$6,313.50 plus such additional attorney's fees and costs as may 

be incurred in pursuing this claim. 

Kenneth R. Sheets and Ann R. Sheets, 

ByCounsef 

GLENN M. HODGE (VSB No. 12159) 
Of Wharton, Aldhizer, & Weaver, P.L.C. 
Post Office Box 20028 
100 South Mason Street 
Harrisonburg, Virginia 22803-7528 
(540) 43~5352 
Counsel for Kenneth R~ and Ann R. Sheets 

CERTIFICATE 

I hereby certify that a copy of the foregoing Petition for Payment of Attorney's Fees was 

mailed this/~y of July 2000, to: 

KWOS32.WPD 

Harriet A. Castle· 
724 Lazy River East Road 

... ··Luray, Virginia 22835 
Plaintiff 



V'IRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A. CASTLE, 

Plaintiff, 

v. 

KENNETH R. SHEETS 
ANN R. SHEETS, et. als., 

Defend~ts. · 
. . 

In Chancery No. CH00-38 

· ME-iwoRANnt.IM ~· suPPoRT .. oF DEFENDANTS' 
PETITION FOR ATTORNEY'S FEES 

FACTS 

The plain tiff, Harriet A. Castle ("Castle") filed suit against the defendants, Kenneth R. Sheets 

and Ann R Sheets ("Sheets'') and others seeking specific performance under a real estate sales 

contract entered into by Castle and Sheets. Sheets filed a demurrer to the bill of complaint but prior 

to the Court hearing argument on the demurrer, Castle moved for and was granted, over Sheets' 

objection, an orderofvoluntarynonsuitpursuantto § 8.01-380 of the Code ofVirginia. Thereafter, 

Sheets petitioned for an award of attorney's fees against Castle based upon the contract provision 

that permitted ~e prevailing party to receive reasonable attorney's fees to be de~ermined by the 

Court. This memorandum is submitted in support of the Sheets' petition for attorney's fees. 

SUMMARY 

There is ~o controlling Virginia authority. Although one court confronted the issue, it 

declined to answer the question, ruling on other grounds. The trend in other jurisdictions, however, 

is to declare the defendant the "prevailing party" when the plaintiff non-suits the case. 
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DISCUSSION 

.A. Virginia Authority: 

No Virginia common law nor statute controls the question of who is the prevailing party iii 

a non-suit. Only one Virginia court has specifically confronted the issue. See Attiliis v. Fancv 

Flivers. Inc., 1990 WL 751043 (Va. Cir. Ct.); See also Tipco Homes v. Prorl Serv. Indus .. Inc., 

1990 WL 751424 (Va. Cir. Ct.) (stating that issue of whether claimant is "prevailing party'' is issue 

oflaw for court to decide). In Attiliis. the plaintiff took a voluntary non-suit during the trial of the 

case. Defendants moved for attorney fees under the proker contract at issue. The court first noted. 

a split of authority in other jurisdictions before declaring that it "need not decide that issue in this 

case." Id. To. decjde the case; the court looked to specific language in the contract stating tha_t. 

attorney's fees would be included in any "final judgment in the action." The court interpreted this 

language to reflect the parties' intent that attorney's fees be awarded "only in such instances where 

a final judgment is rendered fully ~judicating the rights of the parties." Id. Concluding that a non­

suit did not "fully adjudicate" the rights of the parties, the. court found that there was ·no prevailing 

party. Id. 

In the present case, there is no contract language regarding a "final judgment." The contract 

provides in part in paragraph twenty-three as. follows: 

ATTORNEY'S FEES. In any action or proceeding involving a dispute benveen the 
Purchaser and the Seller arising out of this Contract, the prevailing party shall be 
entitled to receive from the other party reasonable attorney's fees to be determined 
by the court or arbitrator(s). · 

Therefore, this case is readily distinguishable from the fact situation in Attiliis. Thus, the Sheets are 

not barred by any Virginia authority from being declared the "prevailing party." 

2 
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B. Other Jurisdictions 

Several other jurisdictions have held that defendants are "prevailing parties" for purposes of 

awarding attorney's fees following anon-suit. See Fraserv. ETA Assoc., Inc., 580 A.2d 94 (Conn. 

Supp. 1990); Hatch v. Dance. 464 So. 2d 713 (Fla. Dist. Ct. App. 1985); Dean Vincent. Inc. v. 

Krishell Lab .. Inc .. 532 P.2d 237 (Or. 1975) (en bane). These courts generally recognize the 

equitable benefits of discouraging plaintiffs from filing frivolous or non-meritorious lawsuits. 

California does not award attorney's fees upon the issuance of a non-suit. This ntle was first found 

in common law but has since been codified. See Int'l Indus .. Inc. v. Olen. 577 P .2d 1031 (Cal. 1978); 

Cal. Civ. Code§ 1717b(2) (West 2000). Note, however, that the decision in Q1m was influenced 

heavily by "final judgment" language in the contract and Code in place at the time of the decision. 

The Court determined that a non-suit was not a final judgment. 577 P.2d at 1033. It is also crucial 

to note that California is generally less willing to allow parties. to recover attorney's fees under 

contractual provisions due to concerns about unequal bargaining power. Id. at 1033-35. 

In Fraser. the Connecticut court began by looking to the definition of"prevailing party" in 

Black's Law Dictionary. 580 A.2d at 95. The court quoted Black's as stating that whether one is a 

prevailing party or not does not depend upon the degree of success at different stages of a suit, but 

whether, "at the end of the suit ... the party who has made a claim against the other, has successfully 

maintained it." Id. The court then went on to note that, in general, other jurisdictions have seen fit 

to award defendant's fees as "prevailing parties" in suits terminated by voluntary dismissal by the 

plaintiff, unless there exists a statutory provision preventing such action. Id. After reviewing the 

decisions in Hatch and Dean Vincent supra, the Fraser court stated that other courts are "rewarding 

successful litigants while discouraging frivolous suits" and "plac[ing] the burden where it belongs 

- on the party with the poorly thought out complaint or the hastily conceived writ." Id. at 96. 

3 
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Likewise, in Dean Vincent, the Supreme Court of Oregon, sitting en bane, ruled that the key 

issue was whether the action filed involving the disputed contract tenninated in the defendant's favor 

-- not whether the defendant prevailed in the ultimate determination ?f the cause of action. 532 P .2d 

at 238. The Court found that a non-suit terminates the case in a defendant's favor, thus entitling him 

to attorney's fees as the "prevailing party." 

Finally, Hatch was almost perfectly analogous to our case. It involved a contract for the 

transfer ofland. The plaintiffbrought suit over the contract but voluntarily dismissed it. 464 So. 2d 

713. The .trial court refused to grant attorney·' s fees under the contract, ruling that there could be no 

prevailing party to .a non-suit. Id. The Florida District Court of Appeal reversed, citing "well­

established" Florida law provi~g for attorney's fees to defendants as "prevailing parties" in suits 

that are voluntarily dismissed. Id. at 714. 

· In conclusion then, other jurisdictions find defendants to be "prevailing parties" in non-suited 

cases. These courts believe that such a rule discourages frivolous lawsuits and encourages plaintiffs 

to file their claims with care. California is one significant exception. However, its courts tend to 

look with disfavor on attorney's fees in many different situations. It is also worth noting that the 

California decision inspired two separate dissents. 

CONCLUSION 

While there is no Virginia authority controlling the question of whether a defendant is the 

"prevailing party" in anon-suit, other jurisdictions have concluded that a defendant is the "prevailing 

party." · At least one common thread appears to be the presence or absence of "final judgment" ~ 

language in either a contract or statute. In both Virginia and other jurisdictions, where "final 

judgment" language is present, the courts tend to find that a non-suit does not create a "prevailing 

4 
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party."
1 

The case at bar does not involve any language regarding "finaljudgment." Thus, this Court 

should follow the decisions of other jurisdictions such as Florida and Connecticut and find the Sheets 

to be the "prevailing party'' as the defendants in a non .. suited case. 

Glenn M. Hodge, Esquire SB No. 12159) 
Of Wharton, Aldhizer & Weaver, P .L.C. 
100 South Mason Street 
P.O. Box 20028 
Harrisonburg, Virginia 22801 .. 7 528 
(540) 434-0316 
Counsel for Kenneth R Sheets and Ann R. Sheets 

CERTIFICATE 

Kenneth R Sheets and Ann R Sheets 
By Counsel 

I hereby certify that a copy of the foraoing Memorandum in Support ofDefendants' Petition 
for Attorney's Fees was delivered this .~; T'1day of September, 2000 to Harriet A. Castle, Plaintiff. 

K.W0706. WPD 

1 Although note that Hfinal judgment" language was involved in Dean Vincent and the Court still found the 
defendants to be the prevailing party. 
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Sheets' Fees 

March 31, 2000-September 11, 20QO 

Fees 

Other Charges 

Deductions 04/11/00 
06/29/00 
07/18/00 

Total Deductions 

Total Amount ofFees 

KW0708.WPD 

$6,933.50 

27.04 

100.00 
100.00 
60.00 

(260.00) 

$6,700.54 
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Transa.ctions Listing 
I . 

matter id=-· · ... ·· ··· ~t. . .R.Mweeft3/31/00 ~'9114' . ~·~~ ao.w • and component='b' 

MatterlD/Client Sort 
Matter Description Component 

Date Prof Narrative Task Code 
.. 

Units Price Value 
03/31/2000 GMH 56334-1·/ SHEETS, ANN & KENNETH 8 1.40 200.00 280.00 

Contract Dispute with Harriet Castle rt" c.u~& 
Review letter from Alfy J. McCuN; telephone dfent; 
telephone atty D. Houff; revise options 

04/03/2000 MMM 56334-1 /SHEETS, ANN & KENNETH 8 0.30 ,75.00 22.50 
Contract Dispute with Harriet Castle 
Prepare and fax documents to dient telephone 
conferences with dient 

- 04/08/2000 GMH 563_34-t I SHEETS, ANN & KENNETH 8 0.20 200.00 40.00· 
Contract Dispute with Harriet Castle 
Read email; send email reply re: Castle matter 

04/11/2000 GMH 56334-1 I SHEETS, ANN & KENNETH 8 0.50 200.00· 100.00 
Contract Dispute with Harriet castle 
Letter to client re: real estate listing and requirement 

. to pay a commission on sale/option to Goebel 

04/1912000 GMH 56334-1 /SHEETS, ANN & KENNETH 8 0.40 200.00 80.00 
Contract Dispute with Harriet Castle 

. Telephone call with client; review BiU of Complaint 

04/2012000 GMH 56334-1 I SHEETS, ANN & KENNETH B 0.60 200.00 120.00 
Contract Dispute with Harriet Castle 
Research re: specific performance litigation 

04/2412000 GMH 56334-1 I SHEETS, ANN & KENNETH B 0.30 200.00 60.00 
Contrad Dispute with Harriet Castle 
Tele§hone call with client; telephone attorney o. 
Hou . . 

04/2512000 GMH 56334-1 I SHEETS, ANN & K~NNETH B . 0.50 200.00 100.00 
Contract Dispute with Harriet Castle 
Review Bill of Complaint 

05/01/2000 GMH 56334-1 /SHEETS, ANN & KENNETH B 1.50 200.00 300.00 
Contract ·Dispute with Harriet Castle 
Prepare demurrer and grounds of defense ta Castle 
bill of complaint. 

05/02/2000 GMH 56334-1 /SHEETS, ANN & KENNETH B 0.60 200.00 120.00 
Contract Dispute with Harriet. castle 
Telephoned client work on response pleadings 

05/04/2000 GMH 56334-1 /SHEETS, ANN & KENNETH B 4.50 200.00 900.00 
Contract Dispute with Harriet Castle 
Research re grounds for demurrer to specific· 
performance; work on demurrer and answer to bill of 
complaint · 

09111/2000 2:5/ PM -55- PaRe: 1 



.. 
Transactions ~isting 
matter id='S6334-1' and date is between 3/31/00 and 9/11/00 and component='b' 

MatterlD/Cllent Sort 
Matter Description Component 

Date Prof Narrative Task Code Units Price Value 

05/0512000 GMH 56334-1 /SHEETS, ANN & KENNETH 8 3.50 200.00 700.00 
Contract Dispute with Harriet Castle 
Revise motion cravin9 ayer. demurrer and answer to 
bHI of complaint; email to R. Janney; telephone R. 
Janney; letter ta clerk of court 

05/08/2000 GMH 56334-1 /SHEETS, ANN & KENNETH B 0.30 200.00 60.00 
Contract Dispute with Harriet Casue 
Review client e-mail, telephone bank defendant re: 
status of litigation 

05/18/2000 GMH 56334-1 /SHEETS, ANN & KENNETH 8 0.30 200.00 . 60.00 
Contract Dispute with Harriet Castle 
Telephone Alfy R. Janney, e-mail client, file praecipe 

06/13/2000 GMH 56334-1 /SHEETS, ANN·& KENNETH 8 3.00 200.00 600.00 
Contract Dispute with Harriet Castle 
Review file material in preparation of court 
appearance to argue Demurrer: court appearance re 
demurrer: prepare order; telephone Ms. Castle; send 
copies of pleadings 

06/2312000 GMH 56334-1 /SHEETS, ANN & KENNETH 8 0.30 200.00 60.00 
Contract Dispute with Harriet Castle 
Prepare Subpoena Duces Tecum for Weichert 
Realtors reco~s . 

06/2912000 GMH 56334-1 I SHEETS, ANN & KENNETH B 0.50 200.00 100.00 
Contract Dispute with Harriet Castle 
Review amendment to option agreement, e-mail to 
R. Janney, e-mail to client . 

07/05/2000 RJC 56334-1 /SHEETS,_ ANN & KENNETH 8 ·3.20: . 90.00 288.00 
Contract Dispute with Harriet Castle · 

... 
Research time of the essence and conditions 
precedent in support of demurrer 

07/06/2000 RJC 56334-1 /SHEETS, ANN & KENNETH 8 0.40 90.00 36.00 
Contract Dispute with Harriet Castle 
Research on canditions precedent and appraisal 
contingencies for demurrer brief 

07/0612000 RJC 56334-1 I SHEETS, ANN & KENNETH B 1.70 . 90.00 153.00 
Contract Disputewith Harriet Castle 
Review contract records; draft memo in support of 
demurrer 

07/07/2000 RJC 56334-1 I SHEETS, ANN & KENNETH B 5.40 90.00 486.00 
Contryict Dispute with Harriet Castle 
Draft brief in support of demurrer; edit. format and 
bluebook brief 

llUl111Jilili i ;.a:"' UKh 
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Transactions ~isting 
matter id='5S334-1' and date.is between 3/31/00 and 9/11100 and component='b' 

MatterlD/Client Sort 
Matter Description Component 

Date Prof Narrative Task Code Units Price Value 
07/0712000 GMH 56334-1 /SHEETS, ANN & KENNETH B 0.20 200.00 40.00 

Contract Dispute with Harriet Castle 
E-man to R. Janney and client, return call to Atfy B. 
Keefer 

07/10/2000 RJC 56334-1 /SHEETS, ANN & KENNETH B 0.50 90.00 45.00 
Contract Dispute with Harriet castte 
Final edit to demurrer memo; Deliver to G. Hodge 
with research . 

07/1012000 GMH 56334-1 /SHEETS, ANN & KENNETH B 1.40 200.00 280.00 
Contract Dispute ~ Harriet Castle 
Telephone Alfy B. Keefer, telephone client. leave 
voice man message. telephone Alfy .. R. Janney, 
e-mail client. review file from Realtor in preparation of 
court appearance, telephone K Sheets. 

07/11/2000 GMH 56334-1 /SHEETS, ANN & KENNETH B 4.30 200.00 860.00 
Contract Dispute with Harriet Castle 
Prepare for and attend Court (Page Co.) re: Motion, 
telephone client. e.;nail client re: result of hearing 
(non-suit by Plaintift) 

07/1312000 RJC 56334-1 /SHEETS, ANN & KENNETH B 4.30 90.00 387.00 
Contract Dispute with Harriet Castle 
Research and write memo concerning which party is 
prevailing parfy in a nonsuited case fOr purposes of 
attorney's fees under a contract 

07/14/2000 RJC 56334-1 /SHEETS, ANN & KENNETH B 0.40 90.00 36.00 
Contract Dispute with Harriet Castle 
Final edit of prevailing party in nonsuit memo; file 
research materials 

07/17/2000 GMH 56334-1 /SHEETS, ANN & KENNETH B 0.40 200.00 80.00 
Contract Dispute with Harriet Castle 
Review billing re: petition for attorney fees; voice mail 
from client ([;; 

0711812000 GMH 56334-1 /SHEETS, ANN & KENNETH B 1.30 200.00 260.00 
Contract Dispute with Harriet castle 
Review risks of dosing of remainder of property; 
telephone client; prepare petition for attorneys fees 

07/19/2000 GMH 56334-1 /SHEETS, ANN & KENNETH B 0;30 200.00 60.00 
Contract Dispute with Harriet Casue 
Review fax from Alfy R. Janney; telephone R. 
Janney; telephone client, leave voice mail 

09/08/2000 GMH 56334-1 /SHEETS, ANN & KENNETH B 1.10 200.00 220.00 
Contract Dispute· with Harriet Castle 
Telephone Robert Janney; e-mail client; prepare 
memo to court in support of petition for attorney's 
fees 
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Tr~r1sactions ~isting 
matter id='S6334-1' and date is between 3131100 and 9/11100 and ccmponent='b' 

..... ·· 

Data 

MattertD/Client Sort 
Matter Description 

Prof Narrative · 

0971112000 2!57 PM 
-58-

Component 
Task Code Units 

Grand Total 43.60 

Price Value 
6,933.50 

Page: 4 
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Transactions ~isting 
matter id=156334-1' and date }5 between 3131/00 and 9/11/00 and component='11' and '2' 

Data 

0512512000 

0612312000 

MatterlD/Cllent Sort 
Matter Description 

Prof Narrative · 

56334-1 I SHEETS, ANN & KENNETH 
Contract Dispute with Harriet castle 

.. Postage 5/5; Federal Express Corp. 

56334-1 /SHEETS, ANN & KENNETH 
Contract Dispute with Harriet Castle 
Court Costs; Page County Circuit Court 

iis:ll111'iii ii I h'\fi l'JM -59-

Component 
Task Code 

11 

2 

Grand Total 

Units 

1.00 

1.00 

2.00 

Price 

10.04 

17.00 

Value 

10.04 

· 11.00 

27.04 
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Harriet A Castle, 

Plaintiff: 
v. 

Kenneth R. Sheets 
Ann R. Sheets, et.als., 

Defendants. 

Sept. 15, 2000 

Judge Porter Graves, Jr. 
116 South Court Street 
Suite A 
Luray, Virginia 22835 

Harriet A Castle 
724 Lazy River East Road 
Luray, Va. 22835 
540-743-3436 
540-743-1888 Fax 
Chancery No. CH00-38 

To the Honorable Judge Porter Graves, Jr.: 

I am writing in reference to request an extension on your decision until October 
10, 2000 so I can submit to you cases and authority for my position. 

I apologize for not having that information on Motions Day, however I had not 
seen lVIr. Hodges authority until Motions Day. 

I appreciate your consideration for my request. 

Harriet A Castle 
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COMMONWEALTH OF VlR.ClNIA 

PoRTER R. GRAVESJR.. JUCGE 

JOHN J •. Mc::GAAnt. JR.. JUCGlt 
RCCXiNGHAM Ccu,.,.., Cu.curT Cet.lin" 
~c 2xa Fl.CC" 

HAMsscHsu11ta, VA 22eo1 
<540J 564·3122 

TwENTY-SIXTH JUCICIAL CIRCUIT 

Ms. Harriet A. Castle 
724 Lazy River East Road 
Luray,· VA 22835 

Dear Ms. Castle: 

September 20, 2000 

CltCUrr CcuRT'S C' 

~ F".aPlCIC. PAG&. 
R~ SMOIANGCAM 

AHO W1t1t.tt.or C:0W.Tla 

NCQ 0,., °' WINOCUTal 

I have received your letter dated September 15, 2000. 

Your letter is an ex parte communication and would be 
improper for me to consider. · Such communication should cease. 
I will accordingly take no action whatsoever in response to 
the letter. 

I am sending copies of the letter to all counsel of 
record. 

PRG, jr/wcs 

cc: Glenn M. Hodge, Esquire 
Ron Wilson, Clerk of Court 
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Harriet A. C~e, 

Plaintiff: 
V. 

Kenneth R. Sheets 
Ann R. Sheets, et.als., 

·Defendants. 

Sept. 15, 2000 

Judge Porter Graves:- Jr. 
116 South Court Street 
Suite A 
Luray, Virginia 2283 S 

To the Honorable Judge Porter Graves, Jr.: 

940 Fel SC? LS '00 15:38 

Harriet A. Castle 
724 ·1.azy River; East Road 
Luray, Va. 22835 
540· 743 .. 3436 I 

540-743-1188 Pax 
Chancery No. CH00-38 

lam writing in reference to request an extensidn on your decision until October 
10, 2000 so I can submit to you cases and authority for my position. 

1 apologize for not having that iaf ormation 011 Motions Day. however l bad not 
seen Mr. Hodges authority until Motions D&y. 

t appreciate your consideration for my request. 

... • •• • •• • • ·• •• - ~ '-· ••• , ••• • ... lo •• - ••• 
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Harriet A Castle 

Plaintiff, 
v. 

Kenneth R. Sheets 
Amt R. Sheets, elals, 

Defendants. 

September 26, 2000 

Judge Porter Graves, Jr. 
116 South Court Street 
Suite A 
Luray, Virginia 22835 

To the Honorable Judge Porter Graves, Jr.: 

Harriet A. Castle 
724 Lazy River East Road 
Luray, Va. 22835 
540-743-3436 
540-743-1888 Fa"( 
Chancery No. CH00-38 

I apologize for failing to copy opposing counsel. I have corrected that mistake in 
this letter. 

I'm writing to renew my request for additional time in submitting authority 
supporting my position. I would request·30_ days from the date of this letter. 

I appreciate your consideration _for my request. 

Harriet A Castle 

CC.. Glenn M Hodge, Esquire 
Ron Wilson, Clerk of Court 

-64-



Hauriet A. Casile 

v. 

ICemusth R. Shee\S 
Arm R. Si.is. cL.ul&. 

DcfcnWul\.s. 

Harriet ~ Castle 
724 La:z:y(B:i"Wr East Raad 
1,jurc11, va. 2283S 
~40-7434436 
~40·743·11188 Fax 
Cbwlcciy No. CHDU-38 

sc.= 26 ·ee 1s:23 

~ ·.:,.~~;;~~: .. ?~:!~: ··;~:;; · '. ·:: · .. ~f-:_···~~-u~ ~~ ~· ~·;}::::-: · ... ,;:·~1:r.,. ·.· :. ~ ·--~· .. ;.~::-::!n·:;,~~.:;~;;r;~.:.~;:~·~~:~~~ ... ~;,~,. ·.~:~.~ 

September 26, 2000 

~udge Poner Graves, Jr. 
116 South Court Street 
Suite A 
Luray, V'uginia 22835 

·\·o the: Honorab\c Judge Porter Graves, Ir.: 

.. . . . ~ . . .... 

;·.: .~:;: :< < ~~·;. ~-.; .··; .~.:.:~.=··>J:;.:.r~ ·;:.:_ ~~ ~· f ~~ .-~:;~A·i·i r·:~~~~f:t~~.;:t 1~.~ J~.7...i •. ·~ <.·· 
.. ; .... ;·: v···· l~p0losize·for failing to copy opposing counsel. 1 have c~e.cted·.tliat miitabJ~~ : · 

this letter. 

l'nt waiting to renew my request tbr additional time in submittins autl1ority 
supporting my position. l would request 30 days trom ·the date of this letter . 

.l appre(,iate ycur consideration for my request . 

.. 
~. • .... 

Haniet A Castle 

CC.. Glean ?YL Hodge. Esquire 
R.on Wilson, Clerk of Court 

.. .. . .• 



Harriet A. Castle 

Plaintiff, 
V. 

Kenneth R. Sheets 
Ann R. Sheets, etals, 

Defendmlts: 

September 26, 2000 

Judge Porter Graves, Jr. 
116 South Court Street 
Suite A 
Luray, Virginia 22835 

To the Honorable Judge Porter Graves, Jr.: 

Harriet A Castle 
724 Lazy River East Road 
Luray, Va. 22835 
540-743-3436 
540-743-1888 Fa."< 
Chancery No. CH00-38 

I apologize for failing to copy opposing counsel. I have corrected that mistake in 
this letter. 

I'm writing to renew my request for additional time in submitting authority 
supporting my position. I would request 30_days from the date of this l~tter. 

_ I appreciate your consideration for my request. 

~ 
Harriet ~ Castle 

CC.. Glenn M. Hodge, Esquire 
Ron Wilson, Clerk of Court 
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A. CASTLE, 

Plaintiff, 

v. 
In Chancery No. CH00-38 

KENNETH R. SHEETS 
ANN R. SHEETS, et. als., 

Defendants. 

ORDER 

. - On Wednesd~y,,. October 251 iooo~ came the Piamtiff, appearing prose, and Defendants, 

Kenneth and Anne Sheets, by counsel, Walter P. Sowers, II, for review of this matter. 

Upon review by the Court, IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Plaintiffhas until November 27, 2000, to file her written response to the 

Defendants' Petition for Attorney's Fees. 

2. The Defendants have until December 4, 2000, to file a reply memorandum 

to the Plaintiffs response. in opposition. 

3. The Plaintiff has ten (10) days from the date of entry to object to this Order 

as_pfeParedbyDefend"1ts'counsj\1. 1"'8.. ~ '1Ai.r1HJ1~ '1_~~~ ~~ 14~AS'QJW( .S~ ~\1°\.\.. ~u~~~M>1"' 1-o 1'.Aui.... )~l .. 3 ~ y..vc.~SaT vs.,•Jtb, ue~ ou~. 
4. This matter is set for hearing on December 12, 2000. 

The Clerk of the Court is directed to mail a copy of this Order to Harriet A Castle and Glenn 

M. Hodge, counsel for Defendants, Kenneth and .Anne Sheets. 

ENTERED, thi;3\~y of 0 gpw_ , 2000. 
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PREPARED BY: 

·j!~f.~1[ 
Walter P. Sowers, II (VSB# 39546) 
Wharton, Aldhizer & Weaver, P.L.C. 
100 South Mason Street 
Harrisonburg, Virginia 22801 
Phone: ( 540) 434-0316 
Fax: (540) 434-5502 

KW0821.WPD 

10/31/00 - Copy to Counsel of Record & Ms. Castle 

2 
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VIR.GOOA: IN THE CIRCUIT COURT OF PAGE COUNTY 

. HARRIET A CASTLE, ) 
Plaintif±: ) 

) 
v. ) In Chancery No.: CHQQ .. 38 

) 
KENNETH R. SHEETS, and · ) 
ANN R. SHEETS ) 

) 
and ) 

) 
DEREK H. GOEBEL, and ) 
JANINE S. SIEBENS ) 

) 
and ) 

) 
BENJAMIN M. BUTLER, TRUSTEE ) 

) 
and ) 

) 
JO:HN C. HILL, TRUSTEE ) 

) 
and ) 

) 
VALLEY BANK AND TRUST CO., ) 

NOTEHOLDER ) 
Defendants. ) 

OPINION AND ORDER 

This case is currently before the Court on Defendants' Petition for Attorney's 

Fees. Plaintiff, Castle, filed a Bill of Complaint against the Defendants, on April 18, 

2000, seeking specific performance of a real estate contract entered into by the Plaintiff 

and the Defendants, Sheets.· Defendants Sheets filed a Demurrer to the Bill of 

Complaint, but prior to the Court hearing argument on the Demurrer, the Plaintiff: Castle, 

moved for and was granted a voluntary non-suit pursuant to Va. Code§ 8.0-1-380 by this 

Court on July 11, 2000, over Defendants Sheets' ·objection. 
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The Sheets, thereafter petitioned this Court for an award of attorney's fees against 

· Castle based upon a contract provision of the real estate sales contract. The issue before 

the Court is whether the Court should award attorney's fees to the Defendants Sheets' 

counsel after a ~oluntary non-suit by the Plaintiff based upon the provisions of a contract 

signed by ~e Plaintiff and Defendants that provides, in part, for payment of attorney fees · 

to a "prevailing party". 

Defense Counsel contends that the Defendants Sheets are the "prevailing party" in 

the nori~suited. case and therefore should be awarded attorney's fees according to the real 

estate sales contract that the Plaintiff, Castle and the Defendants Sheets entered into 

which is entitled "Attorney Fees'' and reads as follows: 

In any action or proceeding involving a dispute between the Purchaser 
and the Seller arising out of this Contract, the prevailing party shall be entitled to 
receive from the other party reasonable attorney's fees to be determined by the 
court or arbitrator(s). 

The issue, therefore, is whether the defendant in an action in which the claimant takes an 

initial non-suit is a "prevailing party" under the contract. There is no controlling Virginia 

case ~aw on the specific issue of who is the "prevailing party" within the meaning of a 

contract which provides relief to a "prevailing party" after one party has taken a non-suit. 

The Defendants point to decisions in other jurisdictions as persuasive authority 

where the courts have ruled that defendants are ·"prevailing parties" for purposes of 

awarding attorney's fees and costs following a non-suit. See e.g. 's Fraser v ETA Assoc. 

Inc., 41 Conn. Supp. 417 (1990), Dean Vincent Inc .. v. Krishell Laboratories. Inc .. 271 

Or. 356, (1975), Hatch v. Dance, 464 So.2d 713, (1985). In each of these·cases the 

Courts held that the defendants were the "prevailing party" following a non-suit. 
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However, it is clear that an o_pposing party cannot be granted attorney's fees and 

costs against a first-time non-suiting claimant, under Vci. Code§ 8.01-380 (in the absence 

of a contract awarding attorney's fees and costs), simply because a party exercised their 

statutory right of non-suit. Under Va. Code§ 8.01-380: 

Only one nonsuit may be taken to a cause of action or against the same party to 
the proceeding, as a matter of right, although the court may allow additional 
nonsuits or counsel may stipulate to additional nonsuits. The court, in the event 
additional nonsuits are allowed, may assess costs and reasonable attorney's fees 
against the nonsuiting party. Va. Code§ 8.01-380 (B) (emphasis added). 

The law ·of Virginia provide~ for only on~ non-suit as a matter of right and 

requires the consent of the Court or opposing counsel to be granted an additional non-

suit. And the Court is given the discretion to assess costs and reasonable attorney's fees 

against the non-suiting party who seeks and is granted an additional non-suit. Just as it is 

clear that from the face of the statute (Va. Code § 8.01-380 (B)) that the Court is given 

absolute discretion to grant costs and attorney's fees in the event of a second non-suit, 

there is an equally clear absence of any provision giving the Court discretion to grant 

costs and attorney's fees when a plaintiff takes a first non-suit as a matter of rlght. This 

position is ·suppo~~d in Gerald J. Breckner. et _al. v. R"alph R. Hallen_ et al.; 3§ VA Cir. 

791 ( 1995), in which the Circuit Court held that plaintiff's can suffer a non-suit in equity 

after a commissioner in chancery has filed his report and before the case is submitted to 

the court for decision." Ibid Judge Ledbetter, in Breckner. considered sanctions against 

the non-suiting party and stated:" ... the statute (Va. Code Section 8.01-380 (B)] bestows 

upon a plaintiff an absolute right to one non-suit. Therefore, the defendants cannot 

recover their costs and attorney's fees under§ 8.01-380 in this instance.'' See Gerald J. 

Breckner. et al. v. Ralph R. Hallen, et al., 36 VA. Cir. 79, 81 (1995). 
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The Court now turns to the language of the real estate sales contract, specifically 

·the language contained in paragraph twenty-three set out above. When contract terms are 

clear and unambiguous, the Court must construe those terms according to their plain 

meaning. See Lansdowne Dev. Co .. v. Xerox Realty Corp., 257 Va. 392, 400, 514 S.E.2d 

157 (1999) (citing Bridgestone/Firestone v. Prince William Square, 250 Va. 402, 407, 

463 S.E.2d 661, 664 (1995)). Furthermore, when considering the meaning of any part of 

a contract, the Court will construe the contract as a whole. See Id. at 400 (citing Vega v. 

Chattan Assodates. 246 Va~ 196, 199, ·4j5 S.E.2~ 142, 1.43 (1993). In the·curr_e~t edition 
. . . 

of Black's Law Dictionary, "prevailing party" is defined as follows: 

Prevailing Party- A party in whose favor a judgment is rendered, 
regardless of the amount of damages awarded <in certain cases, the court will 
award attorney's fees to the prevailing party>. Black's Law Dictionary, p. 1145 
(7th ed.). . 

In the current case, no judgment, final or otherwise, in favor of either party was 

rendered by this Court. It is clear from the plain meaning of the real estate sales contract, 

that the parties intended that attorney's fees be awarded to the party that won a favorable 

final judgment covering all or a substantial. portion of its contract based claim. Because 

there has been no final judgment, there is no ''prevailing party" or ''substantially 

prevailing party"; therefore, the Court does not have the statutory authority to award 

attorney's fees after a party has taken a first voluntary non-suit. The awarding of 

attorney's fees to a defendant in such a case by this Court would serve as a substantial 

and unnecessary burden on and an abridgement of plaintiffs' closely guarded statutory 

right to take a first voluntary non-suit free from sanctions. This case does not present the 

issue of whether a party can clearly and explicitly contract to pay an opposing party's 
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attorneys' fees if it takes a voluntary non-suit. The contractual language in this case 

clearly cannot be ~nterpreted as a contractual promise to do so. 

In light of the plain meaning of the real estate contract and Va. Code §8.01-380, 

the Defendants' Petition for Attorney Fees is DENIED. 

The Clerk of the Court is directed to send certified copies of this Opinion and 

Order to Mark N. Reed, Esquire, 16 S. Court Street, P.O. Box 766, Luray, Virginia 

22835, Counsel for Plaintiff; to Glen M. Hodge, Esquire, 100 South Mason Street, P.O. 

Box 20028, Harrisonburg, Virginia 22801-7528, Counsel for Defendants Kenneth R. 

Sheets and Ann R. Sheets; to Robert S. Janney, Esquire, 12 South Court Street, P.O. Box 

467, Luray, Virginia 22835, Counsel for Defendants Derek H. Goebel and Janine S. 

Siebens; to Benjamin M. Butler, Trustee and Defendant, 112 S. Cameron Street, 

Winchester, Virginia 22601; to John C. Hill, Trustee and Defendant, I South Royal 

Ave~ue, Front Royal, Virginia 2263.0; ~d to Valley Bank and Trust Co., Noteholder and 

Defendant, 425 10th Street, Gering, Nebraska, 69341. 

DATED: February 2, 2001 

2/13/01 - Copy to all of the above 
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VIRGINIA:· IN THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A. CASTLE, 

Plaintiff, 

v. 
In Chancery No. CH00-38 

KENNETH R. SHEETS 
ANN R SHEETS, et. als., 

Defendants. 

MOTION TO STAY ORDER AND PETITION FOR REHEARING 

The defendants, Kenneth R. Sheets and Ann R. Sheets, by counsel, respectfully move that 

this Co\lrt stay its Order entered on February 2, 2001, denying defendants' Petition for Attorney's 

Fees and that this Court consider defendants' Petition for Rehearing on that issue. In support of this 

motion and petition, defendants state as follows: 

1. The defendants, in their Memorandum in Support Defendants' Petition for Attorney's 

Fees, and the Court in its opinion, found no controlling legal authority in Virginia on the attorney's 

fee issue before the Court. Defendants believe that they (and this Court) are in error in this regard 

because of the case of Ayoub v. Trautner, (Circuit Court ofFairfax County, 1999). In Ayoub. the 

trial court awarded attorneys' fees to a defendant as a prevailing party when the plaintiff non-suited 

his action in a contract action in which the contract at issue provided that the prevailing party in any 

litigation was entitled to attorneys' fees. A copy of the trial court order in Ayoub is attached as 

Exhibit A. The plaintiff in the A voub case subsequently filed a petition for appeal with the Virginia 

Supreme Court, which petition for appeal was denied by the Virginia Supreme Court. 
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2. A decision to grant or refuse a petition for appeal is based upon the merits of the case. 

See, Saunders v. Revnolds, 214 Va. 697 (1974); Providence Village Townhome Condominium 

Association Board ofDirectors v. Allied PlWlood Corp .. Chesapeake Corp., and Applied Research 

Group. Inc .. 37Va. Cir. 192 (1995, Circuit Court of Loudoun County). The denial of a writ is a 

decision on the merits of a case and the issue that is decided is binding in other cases. See, 

Bowman v. Commonwealth, 30 Va. App. 298 (1999). 

3. In light of the Virginia Supreme Court's denying a petition of appeal in Ayoub v. 

Trautner, s~ch denial constitutes a deci_sipn_on the merits by th~ Vkginia Supreme Court and has 

precedential effect as to the issue decided. The issue in Ayoub was whether a defendant in a contract 

action over a contract that calls for the prevailing party to recover attorneys' fees is the prevailing 

party when the plaintiff takes a yoluntary nonsuit. The trial court held that the defendant in Ayoub 

was the prevailing party and entitled to attorneys' fees. While counsel for the defendants in this case 

has not yet obtained a copy of the petition for appeal in the Ayoub case, counsel has been advised 

that the contract language in Ayoub is as follows: 

20. ATTORNEY'S FEES: In any action or proceeding involving a dispute between 
the Purchaser, the Seller and/or the Broker, arising out of this contrac4 or to collect 
the Broker's Fee, the prevailing party shall be entitled to receive from the other party 
reasonable attorney's fees to be determined by the court or arbitrator(s). 

This is nearly identical language t~ the contract language at issue in the case at bar. Therefore, based 

on the precedential effect of Ayoub, the Sheets are the prevailing parties and should be entitled to 

attorney's fees. 

4. For the foregoing reasons, the defendants request that the Order previously entered 

be stayed, that a rehearing be held on this matter, and that the Court granfthe defendants' Petition 

for Attorney's Fees is an amount to be detennined by the Court. 

2 
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Glenn M. Hodge, Esquire No. 12159) 
Of Wharton, Aldhizer & Weaver, P.L.C. 
P.O. Box 20028 
100 South Mason Street 
Harrisonburg, Virginia 22801-7 528 
Phone: (540) 434-0316 
Fax: (540) 434-5502 

KENNETH R. SHEETS AND ANN R. SHEETS 
By Counsel 

Counsel for Kenneth R. Sheets and Ann R. Sheets 

CERTIFICATE 

I hereby certify that a copy of the forgoing Motion to Stay Order and Petition for Rehearing 

was mailed this .;'/-9ciay of February, 2001 to Mark N. Reed, Esquire, counsel for Harriet A. 

Castle, at Reed & Reed, P.C., 16 South Court Street, Post Office Box 766, Luray, Virginia 22835. 

~-ra/g 
Glenn M. Hodge 

KW1171.WPD 

Filed in the acrk1s Office 
of the Circnit Court of Pa2e 
County, 'Argin~~z~-
- __ -W ____ &l~~.......,~ ··~ ··1 ,.., I 

- - -v."" ~lr J.l..L 

T~~.-..."-

3 -- ·····--·-· ·-· 
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•' .· .. 

t 
EXHIBIT A 

~J 
VIRGINlA: 

IN THE CIRCUIT COURT FOR THE COUNtY OF FAIRFAX 

-.:.: 
'­

\ 

Timothy AYOUB, 

.:::. v. --' 
Plaintiff, 

) 
) 
) 
) 
) Law No .. 164778 

.-\ Donald L. TRAUTNER, d aL, 
) 
) 
) 

Defendants. ) 

ORDER QF COSTS AND ATTORNEYS' FEES 

THIS CAUSE CAME ON TO BE HEARD on Defendant Traumer's Motion for an 

Award of Costs and Attorneys' Fees and Plaintiff's OP.position thereto, and was argued by 

• k C'.Gvrt- h~ de11itJ ~· I 

counsel leupon, based ~n the filings and upoil~imonl' taken 'n op-e\ift ee ffi4a,'. 
11 fl'/7'cn. ( ft.2t:p /f'1- 11,t!( tTfior. 
Drarnme er , 98, I 

IT APPEARING TO THE COURT that the contract applicable to the parties (attached to 

the Motion as ~bit 2) provided that "the prevailing party shall be entitled to receive from the 

other party reasonable attorney's fees to be detennincd by the court ....... and 

IT FURTHER. APPEAR.ING TO THE COURT that the Plaintiffnonsuitcd at trial, and 

IT FURTHER A.PPEARlNQ TO THE COURT that, because of the nonsuit, Defendant 

Trautner prevailed-widtin the meaning ofthe contract at issue., and I ""--
f11J' 4-f ,~llfetJ I,,-

!T FURTHER APPEAR.ING ~O THE COURT, based on the filing~ eft the lestimeR;r 

of the wituC$.QG, that Oefcnda.nt Trautner incurred reasonable attornc~s' fees and expenses of 

jp l S: OCO;CO , now .. therefore., il is hereby ' . 
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\ 

ADJUD~ED, ORDER.EDY and DECREED thntl.the Plaintiff shall pay to Defendant 

Tn1uu1er Jf J 5", ~.l'Owithin I :lO days of the date of this Order, and it iS further 
I -..- ·. 

ADJUDGED, ORDERED, and DECREED that Plaintiff's Motion for Rcconsidcr:uion is 

DF.N1ED. 

AND THIS CAUSE.;.;::Al.. . 

ENTERED this 4!- day ofDecember, 1998. 

WE ASK FOR THIS: 

BRDrCEFIELD, HAATNE'IT & ASSOCIATES~ P.C. 

Michael W. Tomplciua, VSD c. 31888 
525 King Street, Suite 423 
Alcxanchia, V'u:ginia. 22314-3144 
(703) 836-2880 
Counsel !or Defendant Donald L. Trautner 

ccn • Uston, VSB No."\p"2.'i; 
118 South Royal Street, Second Floor 
Alexandria, Virginia 22314 
(703) 683-0440 
Counsel ror Plaintiff 

. .._._._ . • .. ·-A-..1~...... ., 
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'WOFFICES 

) & REED, P.C. 

~AY, VIRGINIA 

II 

VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY 

HARRIET A. CASTLE, 
Complainant, 

v. 

KENNETH R. SHEETS, 
ANNE R. SHEETS, et als., 

Defendants. 

In Chancery No. CH00-38 

ORDER 

THIS CAUSE came on to be heard on the Defendants', Kenneth ~- Sheets and Ann R. 

Sheets', Motion for a Stay of this Court~s Order of February 2, 2001, and their Petition for 

Rehearing. 

IT APPEARING to.the Court that the authority cited by the Defendants for the basis of 

their Motion and Petition are not persuasive or applicable to the case at bar, and that therefore 

the Motion and Petition should be denied.; 

ACCORDINGLY, it is ADJUDGED, ORDERED, and DECREED that the Defendants' 

Motion for a Stay of this Cour:t'~ Order of February 2, 2001, and their Petition for Rehearing 

areDEN1ED. 

There being nothing further to be done in this matter, the Clerk is directed to remove 

this case from the active docket of this Court and place it among the ended causes. The Clerk 

shall also certify copies of this Order to Mark N. Reed, Esquire, and Glenn M. Hodge, Esquire, 

counsel for the Complainant and Defendants respectively. 

DATE: FEB 2 7 2001 

-79-



I ASK FOR THIS: 

Mark N. Reed, Counsel for the 
Complainant, Harriet A. Castle 

Glenn M. Hodge, Counsel for the Defendants, 
Kenneth R. ·sheets and Ann R. Sheets 

L.AwoFFtc~ 2/28/01 - Copy to counsel of Record 
ED & REED, P.C. 
URAY, VIRGINIA 
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ASSIGNMENT OF ERROR 

THE TRIAL COURT ERRED IN HOLDING THAT THE APPELLANTS 
WERE NOT THE "PREVAILING PARTY" WITHIN THE MEANING OF 
THE CONTRACT CLAUSE GRANTING ATTORNEY'S FEES AND COSTS 
TO THE PREVAILING PARTY WHEN APPELLEE REQUESTED AND 
WAS GRANTED A VOLUNTARYNON..SUIT. 
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