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VIRGINIA: DORTIRERREI FERY

SCOTT AND TARA MILLS,
Co-Administrators of the Estate of
Nelson Mills and TARA MILLS,
Individually,

Plaintiffs,
v At Law No. 181359

TODD BERNER, M.D., and
PRIMARY CARE FOR WOMEN, P.C.,

Defendants.

DEFENDANTS’ MOTION TO REFER MATTERTO .
THE VIRGINIA WORKERS’ COMPENSATION COMMISSION

COME NOW the Defendants, Todd Berner, M.D. and Primary Care for Woman, P.C.,

S N Nt et w st “uat “wwt vt o ) “war o’

pursuant to VA. CODE ANN. §38.2-5000 et seq. and bring this their Motion to Refer the above-
captioned matter to the Virginia Workers’ Compensation Commission for determination of the
applicability of the Virginia Neurological Birth-Related Injury éompemation Ac.:t. Thé bases for
this Motion are set forth in the accompanying Memorandum in Support of Motion to Refer.

TODD BERNER, M.D. and
PRIMARY CARE FOR WOMEN, P.C.

By Counsel

MCCARTHY & MASSEY, P.C.
9315 Center Street, Suite 104
Manassas, Virginia 20110
Phone (703) 330-2716
Fax (703) 330-2429
By:

Susan L. Mitchell, Attomey-at-Law :

VSB No. 37789 VIRGINIA WORKERS® *

COMPENSATION COMM1ss ,?;
CHARGE # 1§ ;2




CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 1st day of J&ly, 1999, a true and accurate copy of the
foregoing MOTION TO REFER was mailed first class, postage prepaid, to:

Robert T. Hall, Esquire

Donna Miller Rostant, Attorney-at-Law
Hall & Sickels, P.C.

12120 Sunset Hills Road

Suite 150

Reston, Virginia 20190-3231

ALY

~ Susan L. Mitchell

~




Falls Church, Virginia 22041
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IN THE CIRCUIT COURT OF ARLINGTON COUNTY
QLERLCH U COURT
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Scott and Tara Mills,

Co-Administrators of the Estate of Nelson

Mills, and Tara Mills individually
Plaintiffs,

V.

AT LAW NO. Q’) QA -Qbb

Todd Berner M.D., and Primary

/

Care for Women, P.C.

TTELED
APR § i '999

DAVID A. BELL. Cler«
Circud Sourt Adington Couniy V&
By C— Nanute Nleji

/.-.

Serve -

Todd berner, M.D.
5203 Leesburg Pike
#609

Serve

Primary Care for Women, P.C. :
Michael C. Normile, Registered Agent
7600-B Leesburg Pike # 420

Falls Church, Virginia 22043

Defendants.
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MOTION FOR JUDGMENT
COME NOW the Plaintiffs, by counsel, and in their Motion for Judgment seek

judgment against the Defendants and in support thereof state as follows:

|._PARTIES

1. Scott and Tara Mills are the biological parents of the decedent, 'Baby Nelson
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Mills and are residents of Fairfax County, Virginia.

2. Tara Mills and Scott A. Mills were duly appointed Co- Administrators for the
Estate of Nelson Mills on February 23, 1999 in Fairfax Cqunty. Virginia. A copy of the
Certificate of Qualification is attached hereto as Exhibit A.

3. Upon information and belief, at all times relevant, Defendant Todd Berner,
(hereinafter “Berner”) was a resident of the city of Alexandria, Virginia.

4. Upon information and belief, during all times relevant to this proceeding,
Primary Care for Women, was a corporation organized and licensed under the laws of
the Commonwealth of Virginia and at all times relevant, Berner was an agent or
employee of Primary Care for Women, P.C.

5. At all times relevant to this action, Tara and Nelson Mills had a physician-
batient relationship with Berner who was a physician practicing in the field of obstetrics
and gynecology. Tara Mills remained a patient of Berner's and Primary Care for
Women, P.C. until at least June 1, 1998. The events regarding fhis Motion for |
Judgment arose through and including the last day Tara Mills remained a patient of
Berner and Primary Care for Women.

~H.EACTS

6. Tara Mills initially sought routine gynecology care from Deféndant Berner
commencing in 1994. In 1997, Tara and Scott Mills determined that they were ready
and desired to have children. To that end, Tara Mills made a pre-conception visit to
Defendant Berner on August 26, 1997. Shortly thereafter, Tara Mills discovered that
she was pregnant with her first child.
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-+ 7. Tara Mills reported religiously for her obstetrical appointments. Other than
problems with elevated blood pressure, Tara Mills had no other difficulties with her
pregnancy as all tests relating to her fetus were reassuring and shé and Scott anxiously
awaited the birth of their first child.

8. Towards the latter part of her pregnancy, Tara Mill's blood pressure began
steadily increasing. As a result of her increasing blood pfessure, Berner recommended
and Tara agreed that her labor would be artificially induced so as to avoid any
complication to her infant. On May 27, 1998, Tara was admitted to INOVA-Alexandria
Hospital for induction of labor to occur the following morning. |

9. On May 28, 1998, Tara was taken to the.labor and delivery suite and the
induction began at 8:50 a.m. Tara's labor began slowly and by 12:35 p.m. she was
only 3 cms. dilated. In an attempt to facilitate the labor, Berner aﬂiﬁcialiy ruptured Tara
Mill's membranes at 12:35 p.m.

10. By 1:25 p.m., Tara began experiencing serious discofnfort and an ebidural
anesthesia was ordered for her.

11. At7:57 p.m., Tara's cervix was fully dilated. Because_ her baby was gtill high
in the birth canal, she was instructed té push in an attempt to bring the baby down to a
more favorable position for delivery. |

12. At 8:37 p.m., another dose of epidural anesthesia was improperly
administered to Tara Mills. The effect of the subsequent dose of epidural anesthesia
prevented Tara from exerting effective pushing forces sufficient to assist baby Nelson_
down the birth canal and Tara was unable to push baby Nelson down the birth canal.
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As a result, at 9:30 p.m., Berner elected to take Tara to the delivery room whére he
planned to attempt to deliver Nelson by using forceps. If the forceps deli\iery was not
successful, Berner planned a cesarean delivery. |

13. Twelve minutes before the delivery, Berner, upon information and belief,
misapplied Tucker forceps to baby Nelson's head and strenuously pulied Nelson down
Tara Mills' birth canal. At the time of the forceps delivery, although he performed a
midline episiotomy, Berner caused a fourth degree laceration to Tara Mills. A fourth -
degree laceration is a tear that extends through the perineal skin, perineal body, anal-
sphincter and into the rectum. |

14. Nelson Mills was born at 10:41 p.m. in -severe distress without a heart rate
or respirations. He was without tone and pale in color. He failed to respond to stimuli.

"He was immediately resuscitated but did not have a heart rate greater tﬁan 100 until
three minutes after his birth.

15. Nelson Mills was intubated and taken to the Intensive. Care Nursery .(ICN)
where he was attended to by Dr. Lisa Goldberg. His overall status was critical.

16." Upon his admission to the ICN, Dr. Goldberg noted that Nelson had ‘fcopious
amount of bleeding from the nasophafyngeal region” as well as severe swelling on his
head and a large cephalhamatoma (or blocd clot) on both sides of his skull.- A severe
forceps mark was noted on the right side of his face with an abrasion on his right ear.
Dr. Goldberg emergently suctioned blood from Nelson's lungs indicating that he had
breathed blood into his lungs. Although Dr. Goldberg initially thought the blood found_ in
Nelson’s lungs was from Tara she soon realized that Nelson himself was bleeding. Dr.
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Goldberg beiieved Nelson was bleeding as a resuit of trauma from the forcebs delivery.‘

17. A consult was obtained and Nelson was found to have a nasal hemorrhage
as well as massively enlarged head circumference with djffuse scalp swelling across
the suture lines. A CT of Nelson’s brain was ordered.

18. The CT scan revealed that Nelson had multiple skull fractures including non-
depressed fractures of the left parietal bone, right parietal bone, left temporal bone,
right temporal bone, left sphenoid wing and floor of the right orbit. The CT scan also B
revealed extensive intracranial hemorrhage in the subarachnoid, intraventricular and
intraparenchymal spaces. As a result of the trauma and bleedihg from the skull
fractures, Nelson developed cerebral edema or swélling of his brain which compiesses
normal brain tissues causing it to be starved for oxygen.

19. dn May 28, 1998, baby Nelson was transferred to Children’é National
Medical Center (hereinafter “Children’s”). Upon his admission to Children's. Nelson
was noted to have seizure activity. In an attempt to control the séizures, he waé placed
on high doses of anticonvulsants without success. He remained on a ventilétor.

20. After days of additional tests and numerous consultations with the pediatric
neonatal specialists at Children’s, Sco& and Tara Mills understood that their previously
healthy fetus had serious, irreversible damage. Acting on the recom'mendation of
numerous medical experts, Scott and Tara Mills made the painful decision to
discontinue life support to their son. On June 7, 1998, baby Nelson's breathing tube
was removed. Unable to breathe on his own as a result of the trauma to his skull,
Nelson died shortly thereafter, at 7:40 p.m.
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21. An autopsy revealed that Nelson Mills had skull fractures and substantial
head injury.

22. During the delivery of Nelson Mills, as a result of the improperly and
unnecessarily applied forceps, Tara Mills suffered serious injury to her perineal, rectal
and vaginal area. In spite of a reconstructive surgery, she continues to suffer as more
particularly set forth in paragraphs 44 through 46.

COUNT I. WRONGFUL DEATH ACTION PURSUANT TO §8.01-50 OF
THE CODE OF VIRGINIA

23. Plaintiffs incorporate paragraphs 1 through 22 as if fully set forth.

24. As a proximate result of the Defendants’ deviations from the applicable
standard of medical care as set forth in paragraph 27 and its subparts and paragraph
32 and its subparts and paragraph 33 and its subparts and incorporatéd herein by
reference, Nelson Mills’ beneficiaries have suffered greatly and are entitled to recover
damages pursuant to Virginia Code 8.01-50 including: sofrow, mental anguish, loss of
society, companionship, comfort, guidance, kindly offices and advice of the decedent;
compensation for reasonably expected loss of income of the decedent and other
se&ices, protection, care and assistance provided by the decedent; expenses for the
care, treatment and hospitalization of Baby Nelson Mills incident to the injury resulting
in his death; and r'easonable funeral expenses.

COUNT li. NEGLIGENCE OF TODD BERNER
25. Plaintiffs incorporate paragraphs 1 through 24 as if fully set forth herein.

26. At all times relevant, Todd Berner had a physician-patient relationship with
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Tara and Nelson Mills and as such, was obligated to practice medicine within the
applicable standard of care and to provide such medical care to Tara and Nelson Mills.
27. Todd Berner deviated from the applicable standard of cére by:
a. Failing to recognize that Tara Mills’ labor was prbgressing normally;
b. Authorizing thé administration of a redosing of the epidural anesthesia
which prevented Tara Mills from pushing Nelson Mills efféctively down the birth canal;
c. Failing to recognize that there was no indication for the application of |
forceps;
d. Applying the forceps when Nelson was not in é proper position for
application of forceps and there was no indication ;co do so; |
e. Failing to properly check the position of Nelson Mills relative to Tara
Mill's pelvic cavity so that forceps could be properly and safely applied t.o avoid injury to
Tara and Nelson Mills;
f. Failing to properly apply the forceps and instead; applying theﬁ in such
-a manner as to cause numerous skull fractures to Baby Nelson Mills resulting' in serious
bleeding, coagulopathy, cerebral edema and permanent, irreversible damage; .
g. Failed to properly supérvise non-physician care providers in the
treatment and care of Tara Mills and Nelson Mills during Tara Mills’ I'abor;
h. Failed to perform or cause to be performed a timely cesarean section
on Tara Mills; and
i. Failed to exercise the degree of care and skill.or possess the
degree of knowledge ordinarily exercised of, and possessed by the average
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physician or obstetrician, taking into account the existing state of knoWledge and

practice in the profession.

28. As a direct and proximate result of Todd Bem.er's deviations from the
applicable stardard of care, Nelson Mills incurred serious, permanent and irreversible
damage and great pain and physical suffering and other damages more particularly set
forth in paragraphs 43 through 44.

29. As a direct and proximate result of Todd Berner's deviations from the
applicable standard of care, Nelson Mills died from massive head injuries from skull
fractures as a result of the misapplied forceps |

30. As a direct and proicimate result of Todd Berner’s deviations from the |
applicable standard of care, Tara Mills and Scott Mills suffered serious, permanent and
disabling injuries as more particularly set forth in paragraphs 44 through 46.

COUNT lll. NEGLIGENCE OF PRIMARY CARE FOR WOMEN, P.C.

31. Plaintiffs incorporate by reference paragraphs 1 throdgh 30 as if full&i set
forth.

32. Prirnary Care for Women, P.C. was negligent in that it:

a. Failed to adequately and properly train and monitor care and
treatment delivered by Todd Bemner; and

b. Failed to adequately supervise health care treatment and delivery
by Todd Berner.

33. By virtue of the doctrine of respondeat superior and/or agency, Primary Care
for Women, P.C. is responsible for the negligent acts .and/or omissions of Todd Berner |

Page -8-
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and Todd Bémer was negligent as set forth in paragraph 27 and its subparts:

34. As a direct and proximate result of the negligence of Primary Care for
Women, P.C., directly, and by virtue of respondeat superior andlof agency, Nelson
Mills suffered significant damages as more specifically described in paragraphs 44
through 45 incorporated herein.

35. As a direct and proximate result of the negligence of Primary Care for
Women, P.C., directly, and by virtue of respondeat superior and/or agency, the Estaté
of Nelson Mills is entitled to recover monetary damages.

36. As adirect and proximate result of the negligence of Primary Caré for
Women, P.C., directly, and by'virtue of respondeat'superior and/or agency, Tara énd
Scott Mills have suffered and will suffer damages as more specifically described-in
paragraphs 45 through 47 incorporated herein. |

37. Asa direct and proximate result of the negligence of Primary Care for
Women, P.C., directly, and by virtue of respondeat superior and/br agency, Taré and
Scott Mills are entitled to recover monetary damages.

COUNT IV. NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

38. Plaintiffs incorporate 'paragfaphs 1 through 37 as if fully set forth.

39. At all times relevant, Scott and Tara Mills observed; the aétions of Defendant
Berner as he forcefully, inappropriately and improperly applied forceps to their son’s
head causing numerous skull fractures resulting in the critical pondition of the infant at
birth.

40. Following the delivefy of son and the injuries inflicted upon him és a

Page -9-
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proximate reéult of Berner’s actions, Scott and Tara Mills suffered and continue to suffer
from great emotional distress, anxiety, and physical ailments that naturally resulted from
the trauma of seeing the devastating injuries caused to their newborn son.

41. As a proximate result of Berner's actions, Tara and Scott Mills are entitled to
monetary recovery for the damages above as well as those set forth in paragraphs 44
through 46.

DAMAGES

42. Plaintiffs incorporate paragraphs one through 41 as if fully set forth.

43. As a direct and proximate result of the negligence of the Defendants, baby
Nelson Mills suffered serious l;multiple skull fractures and intracranial bleeding. The
skull fractures and intracranial bleeding led to serious asphyxia and irreversible,
permanent and substantial damage resulting in his death after ten days.of pain and
suffering.

44, As a direct and proximate result of the negligence of tﬁe Defe'ndants,‘ baby
Nelson Mills incurred substantial medical and funeral expenses and his beneﬁciaries
have suffered greatly and are entitied to recover damages pursuant to Virginia Code
8.01-50 including: sorrow, mental angﬁish, loss of society, companionship, comfort,
guidance, kindly offices and advice of the decedent; compensation for reasonably
expected loss of income of the decedent and other services, protection, care and
assistance provided by the decedent; expenses for the care, treatment and
hospitalization of the decedent.

45. As a direct and proximate result of the negligence of the Defendants Tara

VIRGINIA WORKERS
Page -10- COMPENSATION COMMISSIOHN
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Mills has indurred serious, permanent and disabling injury to her perineum, réctum and
vagina. Such injury includes, but is not limited to the developmgnt ofa reéto-vaginal
fistula from the trauma caused by the forceps applied by Berner. The injuries incurred
by Tara Mills have interfered and interfere with her ability to carry on normal relations
with her husband without substantial pain and have required one surgery with only
limited success and will require a subsequent surgery to fepair,the resulting and
remaining fistula.

46. As a direct and proximate result of the negligence of the Defendants, Tara
and Scott Mills have incurred substantial medical expenses, pa.‘st and future; lost
wages, past and tremendous p-ain and suffering, pérsonal anguish and emotional
distress, past and future.

47. Your Plaintiffs specifically plead that the Virginia cap or ceiliné in medical
malpractice recoveries is unconstitutional on its face and to them qnder the
constitutions of the United States of America and the Commonwéalth of.Virginie-l and will
assert a good faith attempt to have any ruling to the contrary overturned. Mofeover, the
cap or ceiling on recovery is violative of and has been pre-empted by the'Ameriqans

with Disabilities Act.

Page -11-
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WHEREFORE, Plaintiffs pray for judgment against the Defendants for the
following:
1. The sum of $2,000,000
2. Prejudgment interest at the legal rate
3. Postjudgment interest at the legal rate
4. That the costs of this action be taxed against the defendants

5. For a trial by jury

Scott and. Tara Mills as Co-Administrators of
the Estate of Nelson Mills, and Tara Mills
individually.

By Counsel

HALL & SICKELS, P.C.

. . 7 ’ , .
/

obert T. Hall, Esquire
VSB NO. 4826
Donna Miller Rostant, Esquire
VSB NO. 41855
12120 Sunset Hills Road
Suite 150
Reston, VA 20190-3231
(703) 925-0500
Counsel for the Plaintiff

VIRGINIA WORKERS'
OUMP‘&NSAT'LUN COMMISSIOB

LA
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COMMONWEALTH OF VIRGINIA

Circuit Court of Fairfax Courity
CERTIFICATE OF QUALIFICATION

Commonwealth of Virginia
County of Fairfax, to wit: . Fiduciary No:.62489

I, JOHN T. FREY, Clerk of the Circuit Court of the County of Fairfax, Virginia, the same beirig a

Court of Probate and of Record and having a seal, do hereby certify that it appears of record i in my
office pursuant to law that:

TARA MILLS & SCOTT A. MILLS

has been duly appointed,:
CO-ADMINISTRATORS, for the estate of: NELSON MILLS

and that they has duly qualified as such by taking the oath prescribed by law and by entering into and
acknowledging a bond in the penalty of : ONE HUNDRED Dollars, without surety. -

I further certify that the said appointment and qualification is still in full force and effect and
has not been revoked.

IN TESTIMONY WHEREOF I have hereunto
set my hand, and affixed the seal of said Court
hereto, at Fairfax, Vlrgmla, this 23rdday of
february , 1999.

JOHN T. FREY, CLERK

Aol éﬁfv@

Deputy Cierk
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VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

| SCOTT AND TARA MILLS, )

i Co-Administrators of the Estate of )

1 Nelson Mills and TARA MILLS, ")

: )

b Plaintiffs, )

: )

i v ) At Law No. 181359
| ) '
TODD BERNER, M.D., and )

T PRIMARY CARE FOR WOMEN, P.C., )

)

| Defendants. )

AMENDED ORDER

THIS MATTER came before this Honorable Court upon the Defendants’ Motion to Refer

;] VA. CODE ANN. §8.012-273.1 and the Virginia Birth-Related Neurological Injury Compensation
Act; and,

IT APPEARING TO THE COURT upon consideration of oral argument and the

pleadings, briefs and other documents filed in this matter, that said motion ought to be granted in

'
I

|
! part and denied in part; it is hereby
;

ORDERED, ADJUDGED énd DECREED for the reasons stated from the bench on

.
!
]

‘ November 8, 1999, and contained in the transcript thereof which is incorporated herein by

;! reference, that

(1) The Defendants’ motion to refer Plaintiffs’ claim for the wrongful death of

\i

_ii Nelson Mills be and hereby is GRANTED;

(2) Defendants’ motion to refer Plaintiffs’ claims of negligénce as againét Todd
. Berner, M.D. be and hereby is GRANTED; e RS,
Ji 11,00
CHARGRE # 1%
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Order to Refer
Page 2

(3) Defendants’ motion to refer Plaintiff’s claim of negligence as against Primary

.. Care for Women, P.C. be and hereby is GRANTED;

(4) Defendants’ motion to r'efer Plaintiffs’ claims; for negligent infliction of
emotional distress be and hereby is GRANTED; and,
(5) Defendants’ motion to refer plaintiff Tara Mills’ claims for personal bodily
injury be and hereby is DENIED; and it is further |
ORDERED, ADJUDGED and DECREED that the Clerk of this Court shall forward the

Motion to Refer together with a copy of the Motion for Judgment to the Virginia Workers’

+ Compensation Commission pursuant to VIRGINIA CODE ANNOTATED §8.01-273.1 (Michie 1950,

as amended 1999).

Y J -
ENTERED this day of Cinme ~, , 2900 .

/
Y/
((jHonorzﬁale Stahley P. Klein

17




Order to Refer
Page 3

SEENN OBJECTED TO FOR REASONS STATED IN COURT AND ON BRIEF:

Tara Mi McCarthy, Attorney-at-Law (VSB #22223)--.
Susan L. Mitchell, Attorney-at-Law (VSB # 37789)
MCCARTHY & MASSEY, P.C.

9315 Center Street, Suite 104

Manassas, Virginia 20110

(703) 330-2726

Counsel for Defendants

SEEN AND OBJECTED TO FOR REASONS STATED IN COURT AND ON BRIEF:

)
’ .
Robert T. Hall, ésquire

Donna Miller Rostant, Attorney-at-Law

¢ Hall & Sickels, P.C.

12120 Sunset Hills Road, Suite 150
Reston, Virginia 20190-3231

i (703) 925-0500

Counsel for Plaintiffs

M:\Open.Cases\BermnenMills\ReferMotion. AmendOrd. wpd

TV a0 A WSOM"“SS‘O‘ -
' ;@‘,L -af“"’"“o 'w B\‘I: Depu'(y C‘efk T
it Date: LoD == e
.+ 1 retained in the Of .
 cuaroEt O ofthe Cirouit Cout
o Faickax Coudtys Viggid

18




' LAW OFFICES

HALL & SICKELS, P.C.

RESTON EXECUTIVE CENTER
12120 SUNSET HILLS ROAD e SUITE 150
RESTON, VIRGINIA 20190-3231

ROBERT T. HALL *
CHARLES W. SICKELS * (755311)-591;1;(_3&% o
HOLLY PARKHURST LEAR ***
DONNA MILLER ROSTANT **
STEVEN M. FREI mT " TELECOPIER

; (703) 925-0501

*Admitted in VA & DC
**Admitted in N.C. & VA
***Admitted in VA

March 23, 2000

Deputy Commissioner Carolyn Colville
Virginia Workers’ Compensation Commission
520 King Street '
Second Floor
Alexandria, Virginia 22314 jj
- 1 } ]
re: Case No. B- 00-06 i
Dear Commissioner Colville:
Thank you for your letter dated March 10, 2000.
At this time, an original and one copy of Plaintiffs’ Motion is enclosed.
Please let me know if you need additional information. Thank you for your

assistance in this matter.

%elyyo;rs'
Donna Miller Rostant

cc:  Tara McCarthy Esq.

~
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ORIGINAL

VIRGINIA
IN THE WORKERS’ COMPENSATION COMMISSION

Scott and Tara Mills,
Co-Administrators of the Estate of Nelson
Mills, and Tara Mills individually

Plaintiffs,

V. VWC File No. B-00-06

Todd Bemer M.D., and Primary
Care for Women, P.C.

" PLAINTIFFS’ MOTION

Come now Scott and Tara Mills, Co-Administrators of the Estate of Nelson Mills, and A
Tara Mills individually, by counsel and move this Honorable Commission as follows:

1. The Plaintiffs filed a Motion for Judgment against the defendants Todd Bemer,
M.D. and Primary Care for Women, P.C. in the Circuit Court for the City of Arlington on
April 1, 1999. By agreement of the parties, venue was later transferred to the Circuit Court
of Fairfax County.

2. Withdut determining whether the circuit court or the Commission had jurisdiction
over this matter, the Fairfax County Circuit Court transferred this matter to the Commission
pursuant to Virginia Code Section 273.1.

3. No action has been taken by the Commission to determine its jurisdiction in this

matter.

-t
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4. The Plaintiffs now move that the claim asserted in the Motion for Judgment
against Primary Care for Women, P.C. be remanded to the Circuit Court for Fairfax County
in light of Jan Paul Fruiterman, M.D. and Associates, P.C. v. Ahmad Waziri and Hassini

Waziri, Individually and as Personal Representatives of the Estate of Syawach Waziri

Record No. 990376

5. With respect to the balance of the matters asserted in the Motion for Judgment
against Todd Berner, M.D. individually, the Plaintiffs non-suit and withdraw such claims as
to him individually, and waive any claim they might have arguably pursued under the
Neurological Birth-Related Injury Compensation Act if the Commission was détermined
to have jurisdiction over these matters and this party.

6. That the file for this matter be closed, there being nothing further for the

Commission to consider.

Scott and Tara Mills as Co-
Administrators of the Estate of
Nelson Mills and Tara Mills
Individually

HALL gnd SICKELS, P.C.
//Robert T. Hall, Esquire

VSB No.

Donna Miller Rostant

VSB No. 41855

12120 Sunset Hills Drive

Suite 150

Reston, VA 20190-3231

(703) 925-0500
Counsel for Plaintiffs
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VIRGINIA

IN THE WORKERS' COMPENSATION COMMISSION

Scott and Tara Mills,
- Co-Administrators of the Estate of Nelson
Mills, and Tara Mills individually

Plaintiffs,
V.

Todd Berner M.D., and Primary
Care for Women, P.C.

VWC File No. B-00-06

E

The undersigned does hereby certify that on this 23rd day of March, 2000 an
original copy of the foregoing Plaintiffs’ Motion was served on the following:

Tara M. McCarthy, Esq.
McCARTHY & MASSEY, P.C.
9315 Center Street, Suite 104
Manassas, VA 20110
Counsel for Defendants

Todd Berner, M.D.

Primary Care for Women, P.C.

() viafacsimile

() hand delivery

(X)  mailed, first class
postage prepaid

Bégnéa Miller Rostant

,/oM "L’V\S\
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McCarthy & Massey, .C.

Trial Attorpeys arnd Counselors at Law

9315 Center Street, Suite 104
Manassas, Virginia 20110

Tara M. McCarth

Jzy";e . M‘ A;’;S; . Telephone (703) 330-2726

: Metro (703) 551-2146

Susan L. Mxtclxgll Facsimile (703) 330-2429
April 4, 2000

\(\\
=
Tew
T

Deputy Commissioner Carolyn Colville
Virginia Workers' Compensation Commission
520 King Street

Second Floor

Alexandria, Virginia 22314

Re: Mills v. Berner, M.D., et al.
VWC File No.: B-00-06

Dear Commissioner Colville:

Enclosed please find Defendants’ Opposition to Plaintiffs’ Motion to Remand and
for Nonsuit. We ask that you review and consider the same prior to ruling on Plaintiff's

March 23, 2000 motions.

Thank you for your attention to this important matter.

Susan L. Mitchell

SLM:idh
Enclosure

cc:  Donna Miller Rostant, Attorney-at-Law (w/enc.)
Gena Gustin, Claim No. SS001103QJ (w/enc.)
Todd Berner, M.D. (w/enc.) '

Wmserver01\company\Open.Cases\Bemer\Mills\Colville1.ltr.wpd
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VIRGINIA:
IN THE WORKERS’ COMPENSATION COMMISSION

SCOTT and TARA MILLS,
Co-administrators of the Estate of

Nelson Mills,

and :
TARA MILLS, Individually, :

Plaintiffs,
v. : VWC File No. B-00-06
TODD BERNER, M.D., :
and :

PRIMARY CARE FOR WOMEN, P.C.,

Defendants.

DEFENDANTS’ OPPOSITION TO
PLAINTIFFS’ MOTION TO REMAND AND FOR NONSUIT

COME NOW the Defendants, TODD BERNER, M.D., and PRIMARY CARE FOR
WOMEN, P.C., by Counsel and file this their Opposition to Plaintiffs’ Motion to Remand and

for Nonsuit and state as follows:

FACTUAL AND PROCEDURAL HISTORY

The above-captioned matter was instituted by the Plaintiffs upon the filing of a motion
for judgment in the Arlington County Circuit Court. Venue therein was improper and, by agreed
order, the matter was transferred to the Circuit Court for the County of Fairfax. Thereafter, these
Defendants, pursuant to VA. CODE ANN. §8.01-273.1 (Michie 1999), filed a motion to refer the
entirety of the claims then pending to this Commission for adjudication under the Virginia Birth-

Related Neurological Injury Compensation Act.
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Following extensive briefing and oral argument, the honorable Stanley P. Klein granted,
in part, the Defendants’ motion to refer and referred all but Tara Mills’ claims of personal injury
to the Commission. The Order reflecting that decision was entered on J anuary 4, 2000. The
Order clearly reflects that all claims made on behalf of the estate of Nelson Mills against Dr.

Berner and Primary Care for Women, P.C. had been referred to this Commission, as well as the

Co-administrators’ claims for emotional distress. The only claims which have not been so
referred are Tara Mills’ claims for personal injury in the form of a laceration and recto-vaginal
fistula, and any alleged accompanying mental distress related thereto.'

By correspondence dated March 10, 2000, this Commission notified the parties that the
matter had been received @d instructed the Plaintiffs to file all supporting documentation on or
before April 10, 2000. Plaintiffs have not yet filed any such supporting documentation but,

instead, have filed a Motion asking this Commission to remand the claims now pending against

Primary Care for Women, P.C. to the Fairfax County Circuit Court in light of Fruiterman, M.D.

v. Waziri, 2000 WL 237756 (Sup. Ct. of Va., Mar. 3, 2000) (hereinafter “Fruiterman”) (attached
hereto as Exhibit “A”), and have further asked this Commission to grant them a voluntary
nonsuit with regard to the claims now pending against Dr. Todd Berner.> Both motions should

be denied for the reasons which follow.

|

Contrary to the Plaintiffs’ assertions in their Motion, the Circuit Court of Fairfax County did
determine the issue of jurisdiction; it concluded that it did not have jurisdiction to hear those
claims brought on behalf of the estate of Nelson Mills nor those claims made by the parents for
emotional distress and that it did have jurisdiction over Tara Mills’ personal claims of bodily
injury. Its ruling regarding the Defendants’ Motion to Refer implicitly decided such matters.

2

It should be noted that Plaintiffs’ correspondence and accompanying ap ated March 23,

. - igned’ til May¢§ @7, 20009
2000. They were not received by the undersigned’s office until /a9, EXANDRIA ))O
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ARGUMENT

L. FRUITERMAN CARRIES NO PRECEDENTIAL WEIGHT IN LIGHT OF THE

AMENDMENT TO VA. CODE ANN. §38.2-5001 AND CANNOT SERVE AS THE
BASIS FOR GRANTING PLAINTIFFS’ MOTION TO REMAND.

‘The Plaintiff’s Motion to Remand the claims against Primary Care for Women, P.C. to

the Circuit Court of Fairfax County should be denied as the Fruiterman decision carries no

precedential weight.

More specifically, by emergency legislation passed by the General Assembly on March

| 13,2000, and signed into law by Governor James Gilmore on April 1, 2000, VA. CODE ANN.

§38.2-5001 was amended to include within the definition of “participating physician”
partnerships, corporations; professional corporations, professional limited liability ;:ompanies
and other entities through which a participating physician practices. (The full text of the Bill and
the Bill tracking are attached hereto as Exhibit “B”). It is important to note that this legislation
did not follow the usual and customary path through the House and Senate. To the contrary, this
legislation followed an accelerated track and was passed unanimously by both the House
(February 2, 2000) and the Senate (March 3, 2000) (see Exhibit “B”). Thereafter, the Fruiterman
decision was handed down on March 3, 2000, and on March 7, 2000, an emergency clause was
added to the legislation declaring that the amendments to §38.2-5001 are “declaratory of existing
law.” Moreover, it was set forth in the body of the legislation that “an emergency exists and this

act is in force from its passage” (See Exhibit “B”).?

3

The usual and customary enactment date of legislation following regular session is the first day
of July following the adjournment of the session. See VA. CONST. art. 4, §13._

S 2
S apR 6 BB Q
> £
4. &
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Presumably, the emergency being recognized by the General Assembly was the
fundamentally flawed Fruiterman decision. The legislative history of House Bill 398 clearly
reflects that although legislation amending VA. CODE ANN. §38.2-5001 had been introduced prior
to the Supreme Court’s decision, it was not considered an emergent situation until after
Fruiterman was handed down, because just four (4) days later the emergency clause was added to
the Bill by the Senate and unanimously approved by the House two (2) days thereafter. Thus, it |
must be inferred that the General Assembly intended to override and effectively nullify the
Fruiterman decision upon passage of the legislation at issue herein.

The swift action of the General Assembly in response to the Fruiterman decision is telling
in several respects. First and foremost, the new legislation clearly indicates that tﬁe legislature
did not intend to exclude professional corporations and other business entities through which
physicians practice medicine from the coverage of the Act. As is clear from the Fruiterman
decision, such an exception is absurd and would grant plaintiffs double recovery in instances
where this Commission enters an award in favor of an injured infant with respect to the
individual participating physician and a jury returns a verdict in favor of the injured infant and
against that same physician’s professional corporation, especially where the corporation is a
corporation of just one member, i.e., the physician himself.

Second, the March 2000 legislation clearly indicates that the legislature, in enacting the
Act, did not intend to splinter the claims of an infant who has suffered birth-related neurologic
injury simply because that infant sought recovery from both an individual participating physician
and that same physician’s practice group, while the claims of another infant are not splintered

because his guardian chose not to pursue a claim against a participating physician’s practice

i (R 6 am G
Jaé’/n . u‘f\‘:: >
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group or business entity. This dissimilar treatment of otherwise similarly situated infants is
absurd and does not serve to promote the ends of justice but, rather, serves only to draw
distinction where none should exist. If the individual physician is a participant in the Act, then
his practice group should be likewise included, and the entirety of the claims made against him
and his practice group should be adjudicated before one tribunal, under one set of procedures and

rules, and at one time.

Finally, this most recent amendment to the definition of “participating physician” follows
the history of the series of amendments to the definition of “health care provider” found in the
Medical Malpractice Act (VA. CODE ANN. §8.01-581.1). These amendments enlarged the
definition of “health care provider” to include professional corporations and other.similar
business entities through which the physician practices so as to avoid the illogical distinctions
and exclusions which have once again occurred in the context of Fruiterman and the Birth-
Related Neurological Injury Compensation Act.

II.  THIS COMMISSION DOES NOT HAVE THE POWER TO GRANT
PLAINTIFFS A NONSUIT OF THE CLAIMS NOW PENDING AGAINST DR.
TODD BERNER.

In addition to asking tlﬁs Commission to remand the claims against Primary Care for
Women, P.C. to the Circuit Court of Fairfax County, the Plaintiffs also appear to make a motion
for voluntary nonsuit of the remaining claims against Dr. Berner. To the extent that this
Commission has not been empowered by the General Assembly to grant such motions, these
1 Defendants object to the same and state that such a motion may only be made before the
appropriate circuit court and only after the statutory stay has been lifted.

In the face of the mandatory stay imposed under VA. CODE ANN. §8.01-273.1, these

" Plaintiffs may not proceed at law until such time as‘ this Commissij sendered a
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determination on the merits of the case. Only then, and only in the face of a decision that this
Commission does not have jurisdiction over the matter, may the Plaintiffs proceed with any
appropriate actions at law with regard to their claims against Dr. Berner. Because this
Commission has not yet made such a determination, this motion for nonsuit must fail.

[ III. PLAINTIFFS MAY NOT WITHDRAW OR OTHERWISE WAIVE THEIR
RIGHT TO PROCEED BEFORE THIS COMMISSION ON THE CLAIMS NOW
PENDING AGAINST DR. BERNER.

Finally, the Plaintiffs have indicated at paragraph five (5) of their Motion that in

t : :

| exchange for taking a voluntary nonsuit of their claims against Dr. Bemner, they will
withdraw such claims as to him individually, and waive any claim

they might have arguably pursued under the Neurological Birth-

Related Injury Compensation Act if the Commission was

determined to have jurisdiction over these matters and this party.

Plaintiffs, however, do not have the right to withdraw or otherwise waive their claims against Dr.

Bermner that now await determination by this Commission and any suggestion of the same is

improper.
More particularly, VA. CODE ANN. §8.01-273.1 (Michie 1999), provides that

where a party moves to refer a cause of action to the Workers’
Compensation Commission...the Court shall forward the motion to
refer together with a copy of the motion for judgment to the
Commission and stay all proceedings on the cause of action
pending an award and notification by the Commission of its
disposition.

Additionally, VA. CODE ANN. §38.2-5003 (Michie 1987, as amended 1999), provides that

when a circuit court refers a civil action to the Commission
pursuant to §8.01-273.1, for the purposes of determining whether
the cause of action satisfies the requirements of this chapter the
Commission shall set the matter for hearing pursuant to §38.2-
5006. The Commission shall communicate its decision to the
referring circuit court in due course. . OOMPEIV;Q :

ALEXANDRIA

-6-
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Neither of these statutory provisions provides for any discretion by the circuit court or this
Commission and, clearly, neither provides for the Plaintiff to short-circuit this process by
nonsuiting, withdrawing or otherwise waiving the claims once the referral process has been set in
motion.

Absent clear statutory authority for permitting the same, this Commission should not
permit the Plaintiffs to circumvent the adjudication process under the Act and withdraw or
otherwise waive their claims against Dr. Berner so that they may attempt to secure some sort of
favorable result in the Fairfax County Circuit Court against Primary Care for Women, P.C..

CONCLUSION

WHEREFORE, for each of the foregoing reasons, the Defendants respectﬁlly request
that the Plaintiffs’ Motion to Remand the claims against Primary care for Women, P.C. be denied
and further state that this Commission may not consider Plaintiffs’ Motion for Nonsuit, as the

same is beyond the jurisdiction of this Commission.

TODD BERNER, M.D., and
PRIMARY CARE FOR WOMEN, P.C.
By Counsel

McCARTHY & MASSEY, P.C.

9315 Center Street, Suite 104

Manassas, Virginia 20110

telephone (703) 330-2726
facsimile (703) 330-2429

)

By:/ Susan L. Mitchell (VSB #37789)
Tara M. McCarthy (VSB #22223)

< O\lpg/rv

/ 8"7)‘

Q/ ALEXANDRIA D
Z

APR 8 200 3
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and accurate copy of the foregoing Defendants’
Opposition to Plaintiffs’ Motion to Remand and for Nonsuit was mailed, first class postage pre-
paid this 4" day of April, 2000, to:

Robert T. Hall, Esquire

Donna Miller Rostant, Attorney-at-Law
Hall & Sickels, P.C.

12120 Sunset Hills Drive

Suite 150

Reston, Virginia 20190-3231

/ Susan L. Mitchell -

M:\Open.Cases\Berner\Mills\Remand. Opposition
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Present: Carrico, C.J., Compton , Lacy, Hassell, Keenan, and Kinser, JJ., and Poff, Senior Justice .

JAN PAUL FRUITERMAN, M.D.

AND ASSOCIATES, P.C.
Record No. 990376
OPINION BY

v. SENIOR JUSTICE RICHARD H. POFF
March 3, 2000

AHMAD WAZIRI AND HASSINI WAZIR],
INDIVIDUALLY AND AS PERSONAL
REPRESENTATIVES OF THE ESTATE OF
SYAWACH WAZIRI

FROM THE CIRCUIT COURT OF FAIRFAX COUNTY
M. Langhome Keith, Judge

In this appeal from a judgment entered in a medical malpractice, wrongful death action, the
appellant, Jan Paul Fruiterman, M.D. and Associates, P.C., a professional corporation (the P.C.),
contends that the trial court erred in denying coverage of the Virginia Bjrth-Related Neurological
Injury Compensation Act, Code § 38.2-5000 et seq. (the Compensation Act), to professional
corporations.

Ahmad and Hassini Waziri, individually and as personal representatives of the estate of
their son, Syawach, filed an amended motion for judgment entitled "Medical Malpractice-
Wrongful Death" against Dr. Fruiterman, individually, and against the P.C. Applying the rights
and 'remedies defined in the Compensation Act, the trial court sustained Dr. Fruiterman's
demurrer. The court denied the co-defendant's demurrer on the ground that the rights and
remedies of the Compensation Act do not apply to professional corporations. The jury returned
a verdict against the P.C. for $750,000 which the court reduced by remittitur to $730,000.

The sufficiency of the evidence of medical malpractice and proximate cause are not in issue
on appeal. Expert witnesses called by the plaintiffs testified that Dr. Fruiterman's performance of
the fetal delivery by Caesarian section was conducted too late to avoid severe brain damage. In

response to medical opinion, the parents agreed to suspend life support systems, and Syawach,

their first-born child, died eight days after birth. m
Al 3,
The General Assembly enacted Chapter 50 of the Code of Virginia,, th &?WE%Q?O\&QCL
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in 1987. That act "established the Virginia Birth-Related Neurological Injury Compensation
Program.” § 38.2-5002(A). The act provided that, subject to two exceptions , "the rights and
remedies herein granted to an infant on account of a birth-related neurological injury shall
exclude all other rights and remedies of such infant, his personal representative, parents,
dependents or next of kin, at common law or otherwise arising out of or related to a medical
malpractice claim with respect to such injury." Id.

The Compensation Act established an "Injury Compensation Fund to finance the . . .
Compensation Program." § 38.2-5015. To capitalize that fund, the Compensation Act provided
that "[a] physician who otherwise qualifies . . . may become a participating physician in the
Program . . . by paying an annual participating physician assessment to the Program in the
amount of $5,000", § 38.2-5020(A), and that "a participating hospital with a residency training
program . . . may pay an annual participating physician assessment to the Program for residency
positions," § 38.2-5020(B). To administer the Compensation Program, "[tJhe Virginia Workers'
Compensation Commission [was] aﬁthorized to hear and pass upon all claims filed pursuant to
this chapter", § 38.2-5003, and to "make an award providing compensation for . . . items relative

to . .. [a covered] injury," § 38.2-5009.

I The principal issue raised by the assignments of error is whether a professional corporation
is entitled to the rights and benefits of the Compensation Act. The trial court ruled that it

was not. The P.C. contends that the trial court misconstrued legislative intent. We disagree with
the P.C. -

On brief, the P.C. acknowledges that the Compensation Act was intended to serve several
interrelated purposes: "Enacted in 1987 in direct response to the grossly lessening availability of
medical malpractice insurance for obstetricians in the Commonwealth of Virginia, the
Compensation Act was intended to assure affordable malpractice insurance and therefore a
sufficient pool of obstetricians practicing throughout the Commonwealth."

The legislative intent is reﬂectégi in the legislative history recorded by legislators in the

reports of subcommittees of the two Houses of the General Assembly. See Senate Document

LIPS NG
Joint Resolution No. 641 (1997). See also King v. Neurological Injury Comp. Progrén, 242 Vao, :))o
S P )
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Act).

As we have said, the Compensation Act provides that "the rights and remedies herein
granted to an infant . . . shall exclude all other rights and remedies of such infant, his personal
representative, parents, dependents or next of kin, at common law . .. ." § 38.2-5002(B).
"Statutes in derogation of the common law are to be strictly construed and not to be
enlarged in their operation by construction beyond their express terms.” Schwartz v. Brownlee,
253 Va. 159, 166, 482 S.E.2d 827, 831 (1997) (citation omitted).

The Compensation Act begins with expressly restrictive definitions. A "[p]articipating
physician" is "a physician licensed in Virginia to practice medicine, who practices obstetrics or
performs obstetrical services", § 38.2-5001, and “a licensed nurse-midwife who performs
obstetrical services", id., and pays "an annual participating physician assessment to the
Program", § 38.2-5020(A).

"'Participating Hospital' means a hospital . . . which . .. had in force an agreement with the
Commissioner of Health . . . to participate in . . . a program to provide obstetrical care to patients
eligible for Medical Assistance Services and to patients who are indigent, and . . . had in force an
agreement . . . whereby the hospital agreed to submit to review of its obstetrical service . . . and .
. . had paid the participating assessment pursuant to § 38.2-5020...." )

"Where the legislature has used words of a plain and definite import the courts cannot put
upon them a construction which amounts to holding the legislature did not mean what it has
actually expressed." Barr v. Town and Country Properties, 240 Va. 292, 295, 396 S.E.2d 672, -
674 ( 1990)(quoting Watkins v. Hall, 161 Va. 924, 930, 172 S.E. 445, 447 (1934)).

Clearly, the General Assembly did not intend to immunize all health-care providers from
tort liability for birth-related neurological injury caused by medical malpractice. The-
legislature expressly identified those entitled to that immunity as "participating physicians" and
"participating hospitals"; then expressly defined "physicians"” as obstetricians and nurse-
midwives who perform obstetrical services; and then expressly specified that the term
"participating” includes payment of an annual assessment by qualified physicians and hospitals
to finance the costs of the benefits provided by the Compensation Program. No such assessment
was imposed upon a professional corporation.

In summary, the Compensation Act expressly limits those entitled to its rights an
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hospital.” § 38.2-5002(D). The legislative omission of other health-care providers serving during.
the course of child birth, such as pediatricians, radiologists, and medical partnerships, confirms
our conclusion that participating physicians and hospitals were intended to be the only
health-care providers afforded immunity from civil liability by the Compensation Act. A
professional corporation, the employer of a participating physician, is conspicuous by its

absence.

I  Insupport of a second assignment of error, the P.C. contends that "[t]he award for
non-economic loss bears no reasonable relation to the evidence and therefore is excessive."
The P.C. is referring to the jury’s award of $655,973.46, a sum in addition to its award for
expenses incurred in "the care, treatment and hospitalization of the decedent".

The wrongful death statute, § 8.01-52, provides that "[t]he jury or the court . . . may award
such damages as to it may seem fair and just" and that "[t]he verdict or judgment . . . shall
include, but may not be limited to, damages for . . . [s]Jorrow, mental anguish, and solace . . .."

We find the evidence of sorrow, mental anguish, and solace contained in this record fully
sufficient to support the jury's award, and finding no merit in the assignments of error, we will

affirm the judgment entered by the trial court.

Affirmed.

Justice Compton participated in the hearing and decision of this case prior to the effective date

of his retirement on February 2, 2000.

The Compensation Act expressly provides that "a civil action . . . shall not be foreclosed against
a nonparticipating physician or hospital", § 38.2-5002(D), or "against a physician or hospital
where there is clear and convincing evidence that such physician or hospital intentionally or

willfully caused or intended to cause a birth-related neurological injury." § 38.2-5002(C).
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VIRGINIA ACTS OF ASSEMBLY - CHAPTER
An Act to amend and reenact

§
8.01-273.1 and 38.2-5001 of the Code of Virginia, relating to the Virginia Birth-Related Neurological

Injury Compensation Act; referral to Workers' Compensation Commission.

[H 398]
Approved
Be it enacted by the General Assembly of Virginia:

1. That §§ 8.01-273.1 and 38.2-5001 of the Code of Virginia are amended and reenacted as follows:

§ 8.01-273.1. Motion for judgment; motion to refer; Virginia Birth-Related Neurological Injury
Compensation Act.

A. In any civil action, where a party, who is a participating hospital or physician as defined in

38.2-5001, moves to refer a cause of action to the Workers' Compensation Commission for the purposes
of determining whether the cause of action satisfies the requirements of the Virginia Birth-Related
Neurological Injury Compensation Act (§ 38.2-5000 et seq.), the court shall forward the motion to refer
together with a copy of the motion for judgment to the Commission and stay all proceedings on the cause
of action pending an award and notification by the Commission of its disposition, provided, however,
that the motion to refer the cause of action to the Workers' Compensatior-Commission shall be filed no
later than 120 days after the date of filing a grounds of defense by the party seeking the referral.

B. Upon entry of the order of referral by the court, the clerk of the circuit court shall file with the
Workers' Compensation Commission within thirty days a copy of-the motion for judgment and the
responsive pleadings of all the parties to the action. The clerk shall copy all counsel of record in the civil
action on the transmittal letter accompanying the materials being filed with the Workers' Compensation
Commission. All parties to the civil action shall be entitled to participate before the Commission upon

filing a notice of appearance with the Clerk of the Commission within twenty-one days after receipt of
the transmittal letter to the clerk of the circuit court. Notwithstanding the provisions of

32.1-127.1:02, the moving party shall provide the Commission with an original and five copies of the
Jollowing: appropriate assessments, evaluations, and prognoses and such other records obtained during
discovery and are reasonably necessary for the determination of whether the infant has suffered a birth-
related neurological injury. The medical records and the pleadings referenced in this subsection shall
constitute a petition as referenced in

38.2-5004. The moving party shall be reimbursed for all copying costs upon entry of an award of benefits

as referenced in e
§ .
38.2-50009.
g AP R i~ .. Ty
§ 38.2-5001. Definitions. %& Tod
<. o
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As used in this chapter: & Lo
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"Birth-related neurological injury" means injury to the brain or spinal cord of an infant caused by the
deprivation of oxygen or mechanical injury occurring in the course of labor, delivery or resuscitation in
the immediate post-delivery period in a hospital which renders the infant permanently motorically
disabled and (i) developmentally disabled or (ii) for infants sufficiently developed to be cognitively
evaluated, cognitively disabled. In order to constitute a “birth-related neurological injury" within the
meaning of this chapter, such disability shall cause the infant to be permanently in need of assistance in
all activities of daily living. This definition shall apply to live births only and shall not include disability
or death caused by genetic or congenital abnormality, degenerative neurological disease, or maternal
substance abuse. The definition provided here shall apply retroactively to any child born on and after
January 1, 1988, who suffers from an injury to the brain or spinal cord caused by the deprivation of
oxygen or mechanical injury occurring in the course of labor, delivery or resuscitation in the immediate
postdelivery period in a hospital.

"Claimant" means any person who files a claim pursuant to § 38.2-5004 for compensation for a birth-
related neurological injury to an infant. Such claims may be filed by any legal representative on behalf of
an injured infant; and, in the case of a deceased infant, the claim may be filed by an administrator,
executor, or other legal representative.

"Commission" means the Virginia Workers' Compensation Commission.

"Participating hospital" means a hospital licensed in Virginia which at the time of the injury (i) had in
force an agreement with the Commissioner of Health or his designee, in a form prescribed by the
Commissioner, whereby the hospital agreed to participate in the development of a program to provide
obstetrical care to patients eligible for Medical Assistance Services and to patients who are indigent, and
upon approval of such program by the Commissioner of Health, to participate in its implementation, (ii)
had in force an agreement with the State Department of Health whereby the hospital agreed to submit to
review of its obstetrical service, as required by subsection C of § 38.2-5004, and (iii) had paid the
participating hospital assessment pursuant to § 38.2-5020 for the period of time in which the birth-related
neurological injury occurred. The term also includes employees of such hospitals, excluding physicians
or nurse-midwives who are eligible to qualify as participating physicians, acting in the course of and in
the scope of their employment.

"Participating physician" means a physician licensed in Virginia to practice medicine, who practices
obstetrics or performs obstetrical services either full or part time or, as authorized in the plan of
operation, a licensed nurse-midwife who performs obstetrical services, either full or part time, within the
scope of such licensure and who at the time of the injury (i) had in force an agreement with the
Commissioner of Health or his designee, in a form prescribed by the Commissioner, whereby the
physician agreed to participate in the development of a program to provide obstetrical care to patients
eligible for Medical Assistance Services and to patients who are indigent, and upon approval of such
program by the Commissioner of Health, to participate in its implementation, (ii) had in force an
agreement with the Board of Medicine whereby the physician agreed to submit to review by the Board of
Medicine as required by subsection B of § 38.2-5004, and (iii) had paid the participating physician
assessment pursuant to § 38.2-5020 for the period of time in which the birth-related neurological injury
occurred. The term "participating physician" includes a partnership, corporation, professional
corporation, professional limited liability company or other entity through which the participating
physician practices.

"Program" means the Virginia Birth-Related Neurological Injury Co
this chapter.

WL NN
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2. That the provisions of this act amending § 38.2-5001 are declaratory of existing law.

3. That an emergency exists and this act is in force from its passage.
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HB 398 Birth-Related Neurologlcal Injury Compensatlon Act. .

Patron-Clifton A. (Chip) Woodrum

Summary as passed:

Virginia Birth-Related Neurological Injury Compensation Act. Clarifies that only parties to litigation
who are either participating hospitals or physicians under the Virginia Birth-Related Neurological Injury
Compensation Act may move the court to refer the action to the Workers' Compensation Commission for
the purpose of determining whether the requirements of the Act are satisfied. The bill also requires that a
motion to refer the action to the Commission be filed no later than 120 days after the date the party
seeking the referral filed its grounds of defense. The bill specifies what constitutes a petition and certain
filing and administrative requirements. The bill provides that the definition of participating physician
includes a partnership, corporation, professional corporation, professional limited liability company or
other entity through which the physician practices. The bill has an emergency clause.

Full text:
01/13/00 House: Presented & ordered printed 003324996

01/28/00 House: Committee substitute printed 001768996-H1
03/07/00 Senate: Floor substitute printed 001925508-S1 (Norment

03/10/00 House: Enrolled bill text (HB398ER)

Status:
01/13/00 House: Presented & ordered printed 003324996
01/13/00 House: Referred to Committee for Courts of Justice .

01/19/00 House: Assigned to C. J. sub-committee: 2

01/27/00 House: Reported from C. J. with substitute (23-Y 0-N)
01/28/00 House: Committee substitute printed 001768996-H1

01/31/00 House: Read first time

02/01/00 House: Read second time

02/01/00 House: Committee substitute agreed to 001768996-H1

02/01/00 House: Engrossed by House - com. sub. 001768996-H1

02/02/00 House: Read third time and passed House (Block Vote) (98-Y 0-N)
02/02/00 House: VOTE: BLOCK VOTE PASSAGE (98-Y 0-N)

02/02/00 House: Communicated to Senate

02/03/00 Senate: Constitutional reading dispensed

02/03/00 Senate: Referred to Committee for Courts of Justice

03/01/00 Senate: Reported from Courts of Justice (15-Y 0-N)
03/02/00 Senate: Const. reading disp., passed by for the day (38-Y 0-N)

03/02/00 Senate: VOTE: CONST. RDG. DISPENSED R (38-Y 0-N)
03/03/00 Senate: Read third time
03/03/00 Senate: Passed Senate (39-Y 0-N)

03/03/00 Senate: VOTE: PASSAGE R (39-Y 0-N) e, 1
03/06/00 Senate: Rec. of Sen. passage agreed to by Senate (39-Y 0-N) e ""'.';l_-;.
03/06/00 Senate: VOTE: RECONSIDER (39-Y 0-N) R TR
03/06/00 Senate: Passed by for the day P '{.‘7
03/07/00 Senate: Floor substitute printed 001925508-S1 (Nozment) PDOAPR8 2000
03/07/00 Senate: Read third time v
03/07/00 Senate: Reading of substitute waived N o

39 e
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03/07/00 Senate: Substitute by Sen. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>