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Record No. 1429
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vs.
VJRGINIUS R. SHACKELFORD, AND E. H. DEJARNETTE, ..TR., Defendants.

G

To the Hono,rable Justices r;f the Sup1:.mnl! Court of .Appeals
of Vir:ginia:

J. W. Boston, hereinafter designated as the petitioner, re·
spcctfully represents tha.t he is a.g-grieved by a deeree entered by the Cireuit Court of Orange County, Virginia., on
April 3, 1933, iu the cause pending in tl1at court under the
brief style of J .. W. Bo8ton and others vs. Vir,qinius R. Shackelford and others.. lie, therefore, presents this petition for
the purpose of asking· of this Honorable Court a review and
reversal of said decree .
The case which the petitioner now sets forth herein is e
sequel to the case bri~fty styled Boston vs. De.! arn.ette, de~
cided by this Ifonorable Court on Janua.ry 16, 1930, and re· ·
]Jorted in Volume 153 of Virginia. Reports, at pflge 591. The·
petitioner is advised that, pursuant to Section 6340 of the
Code of-Virginia, the court will look to and consider, so
far as it may deem necessary, the printed record of the ~a.se
as thus decided and reported, aud tha.t there 1nust be presented with this petition, which the petitioner now does and
tenders herewith, only a. certified transcript of the record in
the eause s~ee the entry of the decree of this Honorable
Court of January 16, 1930.. From this transcript will appear
all material proceedings in· the cause subsequent to that de-cree and up to the entry of the decree complained of.
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STATEMENT OF THE CASE.

Tllough the petitioner understands, as stated, thaf ·the
court will have regard to the facts shown ·by the printed record of the former appeal, a summarized statement of the situation presented by that record seems expedient for the convenient consideration of the present controversy.
The ease, in its .origin and in the later development shown
in this petition relates to a tract of land containing 723ljz
a-cres, lying partly in Orange County and partly in Louisa
County, Virginia, and belong·ing· formerly to the estate of
John T. Boston. The latter died intestate,. leaving as his
heirs-at-law his six children, namely, C. M. Boston, J. \V.
Boston, the petitioner, Seymour Boston, ~Irs. :.M:ary Clarke,
Mrs. Annie V. Tenney, and l\frs. Lottie I.Jeighton. ·
The original case arose out of an alleged written contract
for the sale of this tract of land at the price of $15,000.00 to
Virginius R. Shackelford and E. H. DeJarnette, Jr., which
contract was made in the names of the parties interested by
W. W. Briggs, a real estate agent of Orange, Virginia, the
contract being dated June 13, 1918. It 'vas claimed by the
Boston heirs, or a "majority of them, that Briggs acted without authority in entering into this contract. Pending inquiry
and negotiations by the Boston heirs among themselves as
to whether they would agree to sell the property on the terms
fixed by the Briggs contract, S11ackelford and DeJa.rnette
were put in possession ·of the property by Brigg·s, which was
a vacant tract of land larg·ely covered with timber. They
placed thereon a sawn1ill and began cutting the timber and
manufacturing it into lumber. The Boston heirs (with the
exception of C. lVI. Boston, who later appeared in the proceedings) then filed a bill in the court below to enjoin the
cutting of the timber and for other relief, as shown in the
bill. To this bill Shackelford and DeJarnette filed their au- ,
swer and cross-.bill, setting up the Briggs contract and asking that it be specifically enforced. Other pleadings were
later filed, there was much evidence taken, and a long· litigation ensued.
'
On lVIay 5, 1928, a decree was entered by the court below
holding· that three of the six Boston heirs, namely, C. l\1. Boston, J. W. Boston,. the petitioner, in his own rig·ht and as purchaser of the interest of his sister, 1\IIrs. Tenney, which purchase· was made pending the ,suit, were obligated .to· sell and
convey their interests in the property for a proportionate
part of the purchase n1oney to Shackelford and DeJarnett e.
This holdinf( was based on an undelivered deed signed by

J. W. Boston v. V. R.. Shackelford, et al.

3

these two heirs and also by l\irs. Tenney, the Briggs contract
having been held to be not enforceable. The other three heirs,
namely, Mrs. ·Clarke, Mrs. Leighton, and Seymour Boston
(who had died pending the suit intestate, so that his interest passed to his brothers and sisters) were held not bound
to convey, since none of them had signed the undelivere-d
deed.
·
The decree provided in part as follows:
''II. That upon the payment by said V. R. Shackelford
and E. H. DeJarnette, Jr., or by some one for them, to said
C. 1\!I. Boston of the sum of $2,500.00, but without interest
thereon, said C. M. Boston shall sign, seal, acknowledge, and
deliver a deed, in sufficient and legal form and containing a
covenant of general w·arranty and other usual covenants of
title, conveying to said V. R. Shackelford and E. H. DeJarnette, Jr., a one-sixth undivided interest in said tract of land
·according to the proper description of said land as shown of
record, or as may be otherwise· made to appear.
"III. That, it appearing to the court that, pending this
litigation, said J. W. Boston has acquired by purchase, and
has had duly conveyed to him of record, the original onesixth undivided interest in said tract of land of his sister,
Annie Tenney, and that in consequence he now owns a onethird undivided interest in said land, exclusive of the interest
now held by him as one of the heirs a.t law of said Seymour
Boston, deceased, up·on the payment to said J. W. Boston by
said V. R. Shackelford and E·. H. DeJarnette, Jr., or by some
one for them, of the sun1 of $5,000.00, but without interest
thereon, said J. W. Boston shall sign, seal, acknowledge, and
delhrer a deed, in sufficient and legal form and containing
a covenant of general warranty and other usual covenants of
tit I~, conveying to said ·v. R. Shackelford and E. H. DeJarnette, Jr., a one-third undivided interest in said tract of land
according· to the proper description of said land as shown
of record, or as n1ay be otherwise made to appear."
On an appeal to this court from that decree by C. M. Boston and J. W. Boston and a cross-appeal by Shackelford and
DeJarnette, the decree was affirmed by this court on J anua.ry
16, 1930, as above stated, the mandate being sent to the Clerk
of the court below on •'-Tanua.ry 28, 1930.
Thereafter, beginning on February 7, 1930, and extending
to ~{ay 30, 1930, there .was· correspondence between counsel
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for C. M. Boston and ,T. W. Boston and Shackelford and De~
J ar_nette with reference to elosing the transaction in accordanQ~·with the de<!ree of the court. [See the correspondence filed
as• ail: exhibit with the evidence taken before Commissioner
'William C. Bibb, the original exhibits with that evidence, pur.suant to the statute, to be presented with this petition.] Other
incidental matters were covered in this correspondence, including consideration of a proposal to buy or sell, as between
the two Bostons, on the one sjde, and Shackelford and De~
,Tarnette, on the other, a clain1 for fire damage to the property caused by The Chesapeake & Ohio Railway Company,
and a suggested sale of some of the timber to be cut from
the property. But, throughout this correspondence, both
sides professed then1selves ready to make settlement as provided in the court's decree; and, as shown by letters and telegrams embraced in the COl-respondence, an engagement for
this purpose was fixed at Orange, ''irginia, for May 30, 1930.
Pursuant to this arrangen1ent, C. M~ Boston, Mrs. Clarke,
and :Wirs. Leighton, with their counsel, Henry •C. Riely, met
Messrs. Shackelford and DeJarnette at Orange on ~lay 30,
1930. The petitioner was then sick and unable to be present
at Orange [Transcript of Record, pages 49, 108-9.] 1\{rs.
Leighton was there for the purpos.e of receiving payment
from the purchase money of a note for $2,000.00 secured by
deed of trust on the petitioner's interest in the land, representing a loan for this an1ount which she had made to him.
It then developed, however, that a vendor's lien for $1,500.00 ·
on the one-sixth interest in the land of ~Irs. Tenney, which
had been reserved in the deed by which Mrs. Tenney· had conveyed such interest to the petitioner [Printed Record of
former appeal, pag·es 165-7] had not been released, though
it appears that all but $50.00 of this amount had been paid
[see the correspondence referred to above]. The result was
that the transaction as to the petitioner could not be closed
at that time, it being· necessary to secure from l\{rs. Tenney,
who lived in California, the required papers for the release
of this lien.
Shackelford and DeJarnette were not disposed to make a
separate settle1nent with C. 1\-I. Boston on 1\Ia.y 30, 1930, but
agreed to, and did, do so upon his giving them a deed for his
one-sixth interest in the land, and with the understanding and
agreement then had and made that he would covey to them
also by deed his one-sixth interest in an unsettled claim
a.gainst The Che~apeake & Ohio Hai1way ·Company for clamages to the property by fire, which has already been referred
to above. This latter transfer was to be accomplished by .a
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joint deed made by both C. :fi.L Boston and the petitjoner to
Shackelford and DeJarnette the deed being then prepared and···
signed and acknowledged by C. M. Boston and being de·
livered to Mr. Riely for execution in Richmond by the petitioner, the deed then to be returned to Shackelford and De·
J arnette. [R-ecord, 28.] 'rhe purchase money of $2,500.00,
payable to C. ~f. Boston, was then paid and the transaction
with him closed; it being· then understood that the necessary
papers for the release of the vendor's lien would be secured
. and that then the matter of the petitioner's interest in the
land would be closed by a draft for the purchase money on
Shackelford and De.Jarnette, with all required papers thereto attached [Letters of June 5th and July 26th, 1930, embraced in the correspondence referred to; R., 56, 70, 115-16.]
Subsequently, the petitioner and his counsel proceeded to
take the necessary steps to secure the satisfaction and release of the vendor's lien. 'rhiR involved correspondence and
negotiations with ~Irs. Tenney, living in Los Ang·eles, California, as stated. The required pa.pers for this purpose were
gotten in hand, and Shackelford and DeJarnette were notified on July 26, 1930, that the petitioner was ready to close
with them. [See correspondence from 1\iay 31st to July 26,
1930, exhibited with the evidence.] Then on August 12, 1930,
a draft was drawn on behalf of the petitioner on Shackelford
and DeJarnette for the sum of $5,000.00, there being forwarded therewith the following papers:
1. A deed conveying the petitioner's two-sixths int~rest in
the land.
2. A deed from the petitioner, transferring and assigning
a· two-si~ths undivided interest in the fire _damage clain1.
3. An affidavit of lvirs. Tenney, showing the loss or destruction of the note evidencing· the vendor's lien secured on
her interest in the land.
4. A power of attorney from l\Irs. Tenney to H .. Stua.rt
R.obertson, authorizing the release of the vendor's lien.
5. The petitioner's note for $2,000.00, held by Mrs. Leig·hton and secured on his interest in the land.
6. A power of attorney from Mrs. Leighton to l\1r. Robertson, authorizing the release· of the deed of trust securing the
$2,000.00 note, upon payment thereof out of the purchase
money; and
7. A receipt from '\V. vV. Briggs to the petitioner acknowledging the payment of $166.67, representing the petitioner's
share .of commissions payable to him pursuant to the deeree
of l\iay 5, 1928, as affirn1ed.
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Full instructions were also sent with these papers through
the First and lvierchants National Bank of Richmond to its
correspondent banlr in Orange, Virginia., as to the handling
of the whole n1atter and the proper use and disposition of
the papers forwarded. [See letter of August 12, 1930, em:braced in the correspondence filed; and see the original Exhibit "D'' with the petitioner's petition (R., 1-8), in which
exhibit all of the a1bove enumerated papers are included.]
The payment of the araft was refused by Shackelford and
De,Ta.rnette and, contemporaneously with such refusal, Mr.
Shackelford, under date of August 13~ 1930, wrote to counsel
for the petitioner as follo_ws:
''S'I-IACICEL],QRD & ROBERTSON
August 13,, 1930.

II. C. Riely, Esq.,
Mutual Building,
Richmond, Virginia.
Dear Sir~
We have a <!-opy of your letter of the 12th to the First &
Merchants N a.tional Rank. The papers which you state are
enclosed ·with tl1e draft drawn on us through the bank do not
comply with our agreement. "'\Ve have ha_ d so much trouble
and dif:6culty with this n1atter, we have decided not to accept
the deeds from your client and not to proceed further with
the further purchase of this property as we have a right to
do under all circumstances.
Yours very truly,

•

(s) V. R. SHACI<:ELFORD.'"

[See .this letter with the correspondence filed.]
It should be stated that, in the interval, C. M. Boston had
directed his counsel, Henry C. Riely, not to deliver the joint
deed of himself and the petitioner, covering their interest in
the fire damage clailn, that had been delivered to ~lr. Riely
in Orange on ~lay 30, 1930, as above shown, and.which, in the
nleantime, had been sig-ned and acknowledged by the petitioner. ].fr. Riely, therefore, believing himself controlled by
these directions from his client, retained that deed in his possession and notified 1\fessrs. Shackelford and De.J arnette of
that situation. [See letters filed of July 26th and August.
4, 1.930.1 However, the petitioner duly executed and ac,_
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knowledged a separate deed assigning his interest in the fire
damage claim to Shackelford and DeJarnette and tendered it,
with the other papers accompanying the dra.ft made on August 12, 1930, as above shown. Further, these things appear
from the evidence, namely, (1) that Shackelford and DeJarnette did not regard the actual delivery to them of the deed
assigning C. M. Boston's interest in the fire damage claim
as necessary, •believing, as D·eJarnette testified, that it was
as effective for their purposes in 1\!Ir. Riely's possession as ·
in their own [R., 77-8]; (2) that an action was brought in
the Circuit Court of Louisa County, Virginia, against The
Chesapeake·& ·Ohio Railway C01npany to recover the amount
of this claim, in which proceedings Shackelford and DeJarnette, representing the one-sixth interest in that claim of
C. 1\f. Boston, participated as plaintiffs with the other Boston heirs, acting for their own interests; and (3) that the
matter was compromised by the ag·reement of all parties, and
Shackelford and DeJarnette were paid the full share of C. 1\L
Boston in the total amount paid. [See correspondence filed
with the evidence on behalf of the petitioner covering the period from April to November, 1931; and R. 37-8, 43-48.]
Following. the non-payment of the draft and the letter of
V. R. Shackelford of Aug-ust 13, 1930, the petitioner, by his
counsel, notified Shackelford and DeJarnette that the matter
would be presented to the lower court for consideration and
action [Letters filed on August 21st a.nd October 18, 1930,]
and later filed his petition, and certain exhibits therewith, on
November 1, 1930, setting forth the facts as herein shown and
praying that S11ackelford and DeJarnette might be required
to comply with the decree of l\1:ay 5, 1928, as affirmed by this
court. [R., 1-10.]
On a rule to show cause against Shackelford and De.Jarnette [R., 11], they appeared and filed an answer .alleging in
substance, for reasons which they recited, ( 1) their right to
recede from the transaction for the purchase of the petitioner's interest in the land, as fixed by the court's decree, and
notwithstanding the decree, and (2) a. very material depreciation in the value of the land pending- the affirmance of the
decree on January 16, 1930, and ·the tender to them in August
by the petitioner of the deed for his interest, and the accompanying papers, with consequent loss and damag-e to them
in a large amount, which they offered to set off against their
obligation for the purchase money. [R., 12-15.] A.n amended
answer, reitE:'rating the position that the petitioner is not entitled to the benefit of the decree of specific performance, was
later filed [R., 19-20].
.
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After a- hearing on the petition and the original answer
thereto, the lower court, by a decree entered on April 8, 1931,
referred the cause to "\Villiam C. Bibb, as a special commissioner,. to take ev:idence and report (1) whether the petitioner
wa~ ready and able to deliver to Shackelford and DeJarnette
his·'interest in the land involved free of all liens and encumbrances, (2) whether the petitioner had been ready, able, and
willing to convey such inter~st from January 16, 1930, and,
if not, the effect on his right to relief prayed for in his petition shown herein, (3) .whether, since January 16, 1930, there
had been a deterioration or depreciation in the value of the
land so as to render it inequitable to require Shackelfora and
De~Jarnette to make specific perforn1ance as decreed, (4)
whether the petitioner had by his acts following January 16,
1930, released, abandoned, or forfeited his rights as prescribed in the decree, and (5) whether the petitioner since
January 16, 1930, had wilfully failed or ref:used to deliver
to Shackelford and DeJarnette the deed called for by the
decree and, if so, the effect on his right to the relief asked for
in his petition. [R., 15-17.] .
Subsequently, the petitioner filed his written motion asking
that the decree of reference of April 8, 1931, be re-heard and
set aside and annulled, on the ground that the decree of specific performance of 1\!Iay 5, 1928, as affirmed by this court,
precluded further litig·ation of the subject matter thereof,
and that it should be given effect and enforced accordingly.
This motion the court overruled [R., 17-19].
Thereafter, the hearing under the decree of reference proceeded before Special Commissioner Bibb. Much evidence,
by the depositions of witnesses and documentary, was introduced. In addition to evidence in support of the facts above
recited, there was much testimony relating to the alleged depreciation in the value of the land involved with the period
from January 16, 1930, to August 13, 1930, and subsequently.
It will be sufficient, in the opinion of the petitioner, to recite and comment on this latter evidence under a later appropriate head in this petition.
.
By a report dated December 9, 1982, but filed at a later
date, the special commissioner presented at leng·th his review
of the evidence and hi'3 conclusions therefrom [R., 173-196].
Aside from views ~xpressed as to particular points, all of
which will be considered in the argument herein, the main
findings of the special commissioner were, in substance, (1)
that Shackelford and DeJarnette were in no way at fault in
the matter involved, (2) tha.t the petitioner was a.t fault and
did not use due diligence to close the transaction, (3) that the
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failure to consummate the sale as fixed by the dec1~ee of specific performance, on l\iay 30, 1930, was solely the petitioner's
fault, ( 4) that following the last-named date Shackelford and
DeJarnette had a. right to a strict con1pliance with the agreement made on that date (which doubtless related to the- agreement as to the joint deed covering the fire damage clahn), and
(5) tha.t there had been a serious depreciation in the. value of
the· property following January 16, 1930, which made it inequitable to require c01npliance by Shackelford and DeJarnette with the decree of specific performance.
Exceptions to this report were filed by the petitioner [R.,
197-199]. By the decree appealed from [entered on April
3, 1933, R., 199-203] the exceptions were overruled and the
Special Commissiouer'.s report confirmed. Further, after the
recital of v:arious findings of fact, it was decreed that the
petitioner had forfeited any right to the enforcement of the
decree of this court entered on January 16, 1930, and that his
petition should be dismissed.

THE ISSUE INVOLv.,.ED. .CONTENTIONS' OF THE
PETITIONER.
It is apparent from the foreg·oing staten1ent that the issue
which this case presents is whether there may be a forfeiture, by a later dee-ree of the court appea1ed fron1, of the right
.of enforcement of a decree of this Honorable Court, granting specific performance of a contract for the sale of land,
when there has been no express act of release or relinquish-'
ment of rights held under the decree of this court whatever~
but where, on the contrary, such alleged forfeiture is based
wholly on facts which involve only delay, acquiesced in hy
the parties, or, at most, explainable or excusable, and which
facts not only cannot, by any reasonable interpretation, be
held to support an intentional release or a~bandoninent of
rig·hts, so as to justify the extre~ne adjudica.tion of forfeiture
as is, in express tern1s, adjudged in the lower court's decree,
but show plainly throughout the wish and purpose to rely on
the decree and to secure and comply with its benefits and obligations.
The contentions of the petitioner-which en1brace all of the·
matters of fact aud law involved in the errors hereinafter assigned-are:
1. Shackelford and DeJarnette arc not entitled, as clain1ed
in their original answer to the petition asking for an enforcenlent of the decree, to an election or option as to whether they
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will comply with the decree of 1\rlay 5, 1928, as affirmed by
this Court, but are as much bound thereby to pay to the petitioner the specified purchase money a.s he is to make a convevance to them of his interest in the land involved.
2. The petitioner has been, at all times since the affirmance on January 16, 1930, of the decree of ~Ia.y 5, 1928, and
is now, ready, able, and willing· to convey to Shackelford and
DeJarnette a good title to his interest in this land.
3. There was not, following the decree of affirmance of
.January 16, 1930, such default and delay by the petitioner
as would, from any cause, render it inequitable that Shackelford and DeJarnette be required to cqmply with their obligation under the decree to pay to him the purchase money due
upl)n his delivery to them of a proper deed.
4. The petitioner has not, by l1is acts following the decree
of this court of January 16, 1930, released, abandoned, and
forfeited his right to require Shackelford and DeJarnette
to pay the specified purchase money on his delivery to them
of a deed conveying his interest "in the land.
· 5. The petitioner has not, at any time since January 16,
1930, wilfully failed or refused to deliver to Shackelford and
DeJarnette a deed conveying to them his two-siYths interest
in this land.
THE FIRST CONTENTION. THE.DECREE OF MAY 5,
1928, AS 1\.FFIH~:[liJD, IS EQUALLY AS BINDING. ON
SHACICELFOHD AND DEJARNETTE AS ON THE PETITIONER.
It is subn1itted that Shackelford and De,Jarnette have no
r_ight, at their option or election, to be relieved of this· entire
transaction as fixed bv the decree referred to. It is true that
probably they had tlie right, upon the lower court's finding
tha.t they were entitled to enforce their claim of specific per:...
formance only as to three one-sixth interests, or a one-half
interest; in the property, and not the entire property, to then
elect not to proceed further. But this right of election they
abandoned by accepting· and standing on the decree of the
lower court and askin.~; in this court. that it be affirmed as
to the three interests decreed to them. Furthermore, an express election to this effect was made by them at the bar of
this court during the oral argument and noted in the court's
opinion [153 Va., p. 601].
The alleged contract of sale· of tl1e land, in the :first instance-whether the Briggs contract or the undelivered deed
signed by three of the pa l'ties be regarded-could not ba vc
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beeri enforced against Shuckelford and DeJarnette, since
they did not sign either of these papers. But, when they filed
their original answer and cross-bill, seeking specific enforcement of the contract they alleged and relied on, they gave to
such contract the quality of mutuality and obligated themselves to pe.rform such decree, as might be rendered in the
cause.
This has been decided and settled in Virginia. In Central
Land Company vs. Johnston, 95 Va. 223, there was involved
a suit for the specific performance of a contract for the sale
of land. The contract had been signed only by the party
against whom specific perfor1nance was asked. On appeal,
it was objected by the appellant that the contract was not
mutual, the appellee not having signed it, and that, therefore, the latter should not be permitted to enforce the con.;
tract. This was denied by the court, it being held that, when
the appellee. ibrought suit for specific performance, ''he thereby in writing consented to it, and made the remedy as well
as the obligation mutual". [Pp. 226-7.]
Again, in Burdine v.s. Burdine, 98 Va. 515, there was involved a suit to specifically enforce a contract to convey land.
There, also, the objection was made that there was a lack of
mutuality, and that, as the party signing the contract could
not have enforced it against the complainants in that case,
so they should not be allowed to enforce it against him. But
the court, referring to the Johnston case above noted, said:
"It was held in that case that specific performance of a
unilateral contract will be enforced against the party who
signed it, the other requisites for specific performance existing, although the other party did not sign it, and there was
no mutuality of remedies between them at the time the agreement was made; the filing of the bill by the other party for
specific performance making the remedy and the obligation
mutual."
·
_ Reference is made, also, to C·u·mrnins vs. Beavers, 103 Va.
230, 2?5..:6. Tha.t was a. suit for tl)e specific performance of
·an option contract by the optionee, who had not signed it.
The court quoted fully from the Johnston case and affirmed
the doctrine that, ·by suing on the contract, the other party,
·who had not· signed it, had thereby c9nsented to it and made
the remedy a.s well as the oblig-ation mutual.
The san1e principle is recognized and stated in McCla;nah0!1?. vs. N. &; W. Ry. Co., 122 Va. 705, 761.
This clear holding in Virginia is in accord with the law
in g·eneral.
·
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In 36 Cyc., p. 623, it is said:
''The. rule was established soon after the enactment of the

statu~ of frauds, that a contract, the memorandum of which
was ~igned by defendant, may be specifically enforced by a

plaintiff who has not signed, notwithstanding that for lack of
such signature the contract could not be enforced against
plaintiff, either in law or in equity, up to the time of the commencement of this suit. Any supposed requirement of mutuality is deemed to be supplied by the filing of the bill. 'It
is considered when the party files the bill he does an act that
will bind him, and that from tha:t time there. is mutuality;
* * * and that the other party ·cannot plead the statute, because the words only prevent an action from being· brought
where the agreement is not signed by the party to be charged
or his agent.' "
See, also, for a general statement of the law, a note to
Weste·rn Timber Co. v. Kalama, etc., Co. (Wash.), 6 L. R . .A:.
(N. S.) 397.
.
A situation very similar to that presented by the present
case 'vas involved in lVint!Jn 's Appeal, 97 Pa. St. 385. In
that case, it was contended by the complainant that certain
deeds and agreements constituted a mortgage on certain real
property, and that, upon the payment of the amount of the
mortgage, a conveyance of the land should be decreed to him.
lJpon the matter being duly litigated, the: relief asked by the
complainant was decreed, it being directed that, upon the payment by the complainant of a specified amount, the defendant
should conv-ey the. property to him. This decree was affirmed
on appeal. There seen1s to have been considerable delay in the
execution of this decree, but, at a later time, the defendant
filed his petition in the proceedings asking that the decree be
carried out, that the complainant be required to pay the money
as required and accept the deed for the property which was
tendered with the petition. The complainant resisted this
application, but it was nevertheless decreed that relief be.
granted as prayed for in the petition. Referring to the opsition apparently taken by the con1plainant that it was op- '
tional with him whether he should comply with the decree,
particularly on account of the form in which it was rendered,
the court said :
"It is the n1erest technicality to say that the decree of
,January 26, 1875 [the. original decree granting specific per£ormance, parallel to the decree of I\fay 5, 1928, here] contains
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no direct order upon the plaintiff to pay t4e rponey. Why
should itT It was a decree against the defendant upon the
plaintiff's hill, it was obtained upon the faith of plaintiff's
offer to pay the money, it would have been gratuitous to make
a decree against him to do what he had offered to do as a ·
ground of his relief. His present attitude is that of one who
has trifled with, if not deceived, the court.
''The supplemental petition is strictly in aid of the decree.
It does not seek to change it or to modify the principles upon
which it was pronounced. It merely asks that it n1ay be en. forced; and that the amount ascertained to be due, a. portion
of which is purchase money, may be paid."
·
Then, on J anua.ry 16, 1930, the situation in this case was
this: The eontract obligation of the petitioner to sell and
conYey to Shackelford and DeJarnette his two-sixths interest
in this property a.t the price of $5,000.00, as alleged by Shackelford and DeJarnette, and for the specific enforcement of
which they sued in their cross-bill, had been finally fixed by
a court decree. Each side was legally and irrevocably bound,
as matters then stood, to carry out this contract-the petitioner to convey his title and Shackelford and DeJarnette to
pay the purchase money.
THF.J SECOND CONTENTION. THE PETITIONER WAS
.AT ALL TI~£FJS READY, ·vVILLING, AND ...t.\.BLE, FOLLOvVING JANUA"RY 16, 1930, TO CONVEY A GOOD
TITLE TO S'HACJ(ELJPORD AND DEJAR-NETTE.

The Petitioner TVas Ready and lflilling to Close the .Transaction.
vVith respect to readiness and willingness on the part of
the petitioner to close the transaction as to his interest in
this land pursuant to the ·decree, the evidence shows unequivocally that he has a.t all times been so ready and willing following the decision of this court up to the present .time. In
response to Mr. De~Jarnette 's letter to lVIr. Riely of February
7, 1930, with reference to a settlement, and specifying certain thing·s to be attended to in that connection, ~·fr. Riely
wrote on February 8, 1930, concurring· in Mr. DeJarnette's
views as to the settlenwnt required under the court's decree
and stating that he had already so advised his clients. Thereafter, though there were incidental 1na.tters connected with
the property that were dealt with in the correspondence, as
already pointed out, the correspondence on both sides, up to
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the final letter of V. R. Shackelford of August 13, 1933, shows·
but one purpose, namely, to close the matter as provided in
the court's decree. .And, after the meeting of the parties on
~lay 30, 1930, for the purpose of making s·ettlement under the
.dooree, when the situation was developed as to the unreleased
• vendor's lien, which had been overlooked, the correspondence
shows further that the petitioner, through his counsel, acted
promptly in attending to this matter and did do so, though
delay was necessary because of the fact that Mrs. Tenney,
the holder of the lien, lived in California, a matter that was
explained to Shackelford and DeJ.arnette.
·.
There is not a word of evidence that the petitioner, at any
time after the decree of this court on January 16, 1930, took
any position of opposition or unwillingness with respect to a
compliance with the decree. On the contrary, it affirmatively appears that sueh settlement was what he desired and
was ready to carry through. The reason for his positionin contrast with his position up to that time of opposition
to specific performance-as he explained on the witness stand,
· was that he had becon1e financially involved during the year
1930 and needed the purchase money to be received for his
interest. [R., 111.]
The claim by Shackelford and DeJarnette, in their testimony, that the petitioner, after this court's decree of J anuary 16, 1930, was making new claims and contentions and
seeking to throw obstacles in the way is without foundation.
The basis of this clain1 is the letter of the petitioner's counsel to Mr. Shackelford of April 1, 1930, to which the court is
referred ancl which is self-explanatory. It is submitted that
that. letter will bear no s~1eh interpr~tation as is sought to
be given to it. It related only to matters incidental to the
settlement which had to he dealt with in closing the transaction, except as to the one n1atter of the money derived from
timber cut by Shackelford and DeJarnette from the property prior to the institution of this suit, the continuance of
which action was enjoined. This particular matter was not
a claim by the petitioner and was not interposed by him, or,
in fact, by anyone, as a reason for not closing the. transaction as provided in the court's decree. It was, on the contrary, a clain1 only by the three Boston heirs as to whom specific performance had been denied, their title to their interests, and consequently to this claim proportionately, being
thus retained by them.
·
When this claim, for the timber cut, was taken up witl1 the
lower court, it was held that, as t.o these three Boston heirs,.
the claim was a so:und one, but that, inasmuch as C~ ~1:. Bos-
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ton, through his authorization to Briggs to sell the property,
'vas responsible for Briggs' action in putting Shackelford
and DeJarnette in possession of the property, the court would
give a decree over in favor of these three Bostons against
C. l\L Boston, having ·an the parties and the whole matter
before the court. In consequence of this decision, this particular point was abandoned, the parties interested not desiring to press it against their brother; though, as stated, it
had no relation to the petitioner's interest in the property.
The Petitioner lJT a-s, and ·is~ Able to Conve11 a Good Title to
~Ti.~ Interest i~ Thi~ Property.

This presents three points as follo,vs:
1. vVith respect to the liens on the petitioner's interest.
These liens are (a) the unreleas.ed vendor's lien to secure
deferred purchase money payable to Mrs. Tenney, and (b)
the deed of trust for $2,000.00, to secure this amount lent by
his sister, 1\frs. Leighton, to the petitioner.
It is submitted that these liens did not make a defect of
title which, in the view and interpretation of the law, either
impaired the ability of the petitioner to convey a good title
or justified Shackelford and DeJarnette in refusing to take
the title. . The only lien had been paid and shown to have
been paid, needing only to be released of record. The other
lien was to be paid from the purchase money. In any event,
such purchase n1oney g·ave to Shackelford and DeJarnette the
means of full protection against these liens.
Liens 'Which ca;n be paid from J?'Urchase money furnish no
objection to title in a s~tit for specific performrmce.
' ! .

In Hudson vs. lJ;Jax ..~fea·dows, etc., Co., 97 Va. 341, which
was a suit for specific perfor1na.nce, it was held that the existence of encumbrances on the property involved did not
present a fatal objection to the title so as to defeat the suit.
The following quotation is made from the opinion of Judge
Cardwell [p. 346] :
.
"In the case· of Guild vs. Atchinson· T. & 8. F. R. Co., 33
L. R. A. 81, it was l1eld that 'where an encumbrance can be
removed merely by the application of the purchase. money,
and the court is able to provide for the conveyance of a clear
title to the vendee, the mere fact that encumbrances exist
which the plaintiff ( vendo:r) has not removed, or even is un-
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able to remove without the application of the purchase money
for that purpose, will ·not prevent a decree for a specific performance.'
. "The rule there stated applies as well where the suit is
brought by the vendee against the vendor as when the reverse is the case, and if this rule were not adhered to a. mere
encumbrance upon the property would· be sufficient to defeat a suit for the specific execution of a contract for its
sale.''
The foregoing is, of course, well settled law; and it has
been recognized and applied by this court in subsequent cases.
See Sachs vs. Owings, 121 Va. 162, 169-71, and Davis -ys.
Beury, 134 Va. 322, 338-39. And see, also, Cla.rk vs. Hutzler,
96 Va. 73, 79; Annstrong vs. Coal Co., 67 West Va. 589, 611,
and Rollyson vs. Bourn, 85 W.Va.. 15, 19.
The general law on this subject is stated in 36 Cyc., p. 639,
where it is said, dealing with the subject of specific performance, that ''mortgages or other encumbrances which can be
discharged out of the purchase money do not constitute a bar
to the action".
Also, in 25 R. C. L., p. 277, Sec. 78, it is said that "if an
incumbrance can be removed merely by the application of the
purchase money, and the court is able to provide for the conveyance of a clear title to the :vendee, the mere fact that incumbrances exist which the vendor has not removed, or even
is unable to remove without the application of the purchase
money for that purpose, will not prevent a decree for a specific performance''.
See, also, an extensive note on "M~arketa.ble Title" in 57
.A. L. R., pp. 1253-:1554, particularly at pp. 1381-2, where the
law as recited herein is expressed.
In such case, a reasonable time should be allowed to the
vendor for the removal of such liens. This, also, is well
recognized. See the authorities quoted in 8 Va. and West Va.
Digest (Michie), p. 1061, Sec. 83, and 9 Idem, Subject "Vendor and Purchaser", pages 851-52, Sec. 18.
In Da;niel vs. Le,itch, 13 Gratt. 195, the court, speaking generally as to the principle here involved, said:
''On a reference as to title in a suit for specific performance the enquiry generally is, whether the vendor can, not
whether he coul(l make a title at the time of entering into the
agreement? If a good title can be shown at any time before
the master's report, and even afte.r the report, if the vendor
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can satisfy the court that he ean make a good title by clearing up the objections reported by the master, the court will
generally make a decree in his favor."
In Hurt vs. ]filler, 95 Va.. 32, 41-2, Judge Cardwell, in his
opinion referred to cases in this court in which ''time has
been allowed a vendor to perfect his title or remove an encumbrance''.
See, also, Tavenn.er vs. Ban·ett, 21 West Va. 656, 680, where
the court said that ''the courts· grant indulgence in point of
time for getting over any difficulties in matters of conveyance, as .mu-ch when the vendor is plaintiff as when the suit
is instituted by the purchaser".
See, in general, 57 A. L. R., pp. 1381-82, where, in the extensive note there appearing, a number of authorities are
cited to support the proposition "that the vendor may be
entitled to a reasonable time in which to pro-cure the release
or discharge of the nwrtgage, after the vendee has objected
thereto''.
These liens were not in fact an obstacle to closin,q the sale
on August 13, .1930, and we·re not then relied on as' such by
Shackel/o1·d arwl DeJarnett e.

The vendor's lien of $1,500.00 in favor of Mrs. Tenney had
all been ·paid except $50.00-at least, she claimed payment of
this amount before she would execute the required papers for
the release of the vendor's lien. This sun1 was paid to her,
and she then executed and forwarded the papers for the .release of record.] [See correspondence filed, between May a.nd
Aug-ust, 1930.] The note evidencing the lien had been mislaid, requiring the release of the lien on affidavit, as provided
in the statute. [Code, Sec. 645G.] The pape-rs secured from
~{rs. Tenney and forwarded with other papers .on August 12,
1930,-namely, an affidavit and a power of attorney-were
in compliance with the statute.
As to the deed of trust for $2,000.00 securing ~Irs. Leighton, it was made plain throughout the dealings between the
parties that this lien would be ren1oved. [See the correspondence filed.] ~frs. Leighton was present in person at Orange
on ~Ia.y 30, 1930, with the note secured by the deed of trust
and was prepared to release this lien upon the payment of the
note. Later, when the draft on Shackelford and DeJarnette
for the purchase 1noney wa.s sent on August 12, 1930, this
note was sent, also, with instructions that, on payment of the
p11rchase money, this note should be paid and delivered to the
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person named in the power of attorney accompanying· the
papers for. the purpose of releasing or marking the lien satisfied of record .
.It is true that the powers of attorney for the release of
these two liens were ma.de, in eaeh instance, to A.. Stuart Rob·bertson, a partner of Virginius R. Shackelford, and that later
on J\lr. Robertson declined to act under these powers of attorney. But no objection on this ground was made by Shackelford and DeJarnette at the time of their action on August
lH, 1930, in refusing payment of the draft and declining to
proceed further with the transaction. Apparently, neither
Shackelford nor DeJarnette knew at that time that l\Ir. Robertson bad been nmned in these papers and certainly they
gave that matter no. consideration at that time. !-Ir. Shackelford testified that ,·'we did not examine the power of attorney or say anything to 1\tir. Robertson in -one way or the other,
or to l\{r. Riely". [R., 52-3.] .Nir. DeJarnette also testified
that "I do not think we mentioned the fact to 1\tir. Robertson".
[H., 71.] And it was not until six weeks later, on September 24, 1930, that 1\Ir. Robertson wrote to the petitioner's
counsel declining to act under the powers of attorney. [S'ee
this letter exhibited with the evidence.]
Therefore, the objection 1nadc on this ground is plainly an
after-thoug·ht.. It. cannot be doubted that J\IIr. Robertson
'vould have acted under the po·wers of attorney if this had
been desired by his partner, J\IIr. Shackelford, and the latter's associate, 1\Ir. DeJarnette. .At all events, it would have
been a sin1ple matter, with no great delay required, to secure
powers of attorney to sOine other person for the release of
these liens-a tl1ing, as we have seen, which the law would
allow:, full protection, in the meantime, being given to thepurchasers through the purchase money, which they had not
then paid.
The action of Shackelford and DcJ.arnette was not on account of the liens ·On the property and not because Mr. Robertson, weeks after the event, declined to act in releasing the
liens. They made no point about these things and were not
controlled by them. Their position, as expressed in the letter of Mr. Shackelford of August 13, 1930, to the petitioner's
counsel, was that the papers ''do not comply with our agreeInent" and "we have had so· n1uch trouble and difficultv with
this matter, we have decided not to accept the deedi from
your client and not to proceed further with the further purchase of this property, as we have a right to do under ali
circumstances''. [Letter of August 13, 1930.]
Mr. Shackelford, when asked by the special commissioner
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while on the witness stand, what were the specific objections
to the papers accompanying the draft, replied ''as to the
specific papers with the draft, we felt that we were entitled
· to have this joint deed with reference to fire damage and that
the deed from J. vV. Boston alone was not sufficient"'. [R.,
52.] J\tir. DeJarnette, after a recital of various matters, none
of which related to any material defect in the papers, or to· ·
any sufficient grounds ~t all f.or non-compliance with the
terms of the decree, said that "we decided that under all of
the circumstances of the case that we did not want the property, and were under no legal obligations to take the place,
and so wrote Mr. Riely, as per letter filed". [R., 64.]
It is submitted that Shackelford and· DeJarnette will be
.held to the position taken and the objections made on August 13, 1930, and that specific objections not then made, hut
which might hav:e been remedied if then made, will be h:eld to
have been waived.
In 27 R. C. L., subject "Vendor and Purchaser", Sec. 240,
the law in this respect is stated as follows:
''The purchaser may waive ·Objections to the title and
thereby preclude himself from thereafter setting them up in
defense of a suit by the vendor to compel him to perform, or
to recover damages for his refusal; as where his refusal to·
-complete the purchase is based on other grounds than defects
in the title, and it is also shown that the vendor could and
would have remedied such defects but for the purchaser's
refusal. So where the refusal is based on specific objections
to the title, other objections ·which were known to the pul."chaser and which might have been, but were not, urged
against the sufficiency of the vendor's title are waived if they
are of such a character that they could have been remedied
by the vendor." [See also 26 R. G. L., subject "Tender",
Sec. 7, .p. 628.]
Also, in 39 Cyc., p .. 1549, the law is similarly stated as follows:

'' tTust as the purchaser may waive a tender by the vendor,
so he may waiv:e objections to the sufficiency of the tender,
either by words or by his conduct. Thus if he makes specific
objections to the tender, this is a waiver of all others that
are of such a nature that, if stated by him, they might have
been obviated. In this case, if the objection taken be removed, ·
or he untenable, the others are to be treated as ·waiv·ed." [See
also Idem, pp. 1.528, 1940.]
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The law, as above stated, was applied in Wolford vs. Jackson, 123 Va. 280, 285-6. That 'vas a suit to specifically perform a. contract for the sale of real estate. At the time of
closing the transaction, the purchasers rejected the deed then ·
tel\dered and demanded that a deed with a. plat, showing the
lines of the property, be furnished. It was held that they
had no right to demand a deed with a plat and that the vendor was under no oblig·ation to furnish it; and that, by taking
this specific position, the purchasers had waived any other
rights they might have had. ''Whatever may have been the
rights of the appellants under this contract,'' said the court,
''they waived everything but a single point by their letter of
.June 12, 1916, and staked their whole case on their right to
demand a deed containing a better description of the land.
than that contained in the deed tendered''.
It is submitted that, in view of the facts and the law applicable as we have here noted them, a court of equity will
not permit this transaction to fail merely because of two unreleased liens standing of record against the property, one
of them already paid in full, and the other, much less in
amount than the purchase money due, to be paid from that
source and released at the time of the closing of the transaction.
2. As to delinquent taxes chargeable against the property.
~fuch was said in the testimony of Ivfr. Shackelford before
the special commissioner as to an objection to the title based
on this ground. Mr. Shackelford, however, was unable to
specify any details as to delinquent taxes, and we think it
must be considered on the evidence that this contention has
completely failed of l!>roof. At all events, it is expressly
held in Virginia that such taxes give no basis for objection
by a real estate purchaser, since they may be discharged from
the purchase money. Clark vs. Hutzler, 96 Va. 73, 79.

3. As to the fire damage claim.
It is submitted that the contention as to this fire damage
claim and certain papers executed with respect to it give no
ground to Shackelford and DeeTarnette for refusing to cOinply with the decree of May 5, 1 928, as affirmed by this court.
In the first place, the demand that C. M. Boston and J. W.
Boston, the petitioner, give a deed covering their interest in
this claim was a thing entirely extraneous to the decree and
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a condition that could not be properly imposed upon compliance with it. If Shackelford and De~Jarnette were entitled
. to share in this claim proportionately to the e~tent of the
interest in the land which they acquired under the decree,
then such right followed the title so acquired and did not depend upon the making of a deed as to it specifically.
In the next place, the joint deed required of C. M. Boston
and the petitioner was in fact made and executed by both
of them, and, according to the explicit statement of 1\fr. DeJarnette on the witness stand, the deed was, the ref ore, as
effective, so far as C. l\L Boston was concerned, for their purposes as if it had been delivered. At all events, they acted
on this principle, as has been shown, and sued jointly with
the other Boston heirs for the recovery of this claim.
Again, they have received all of this claim which, up to this
time, they ha.ve been willing to accept-that is to say, the
whole of C. ~I. Boston's share, which was paid in full to them
from the amount received in the compromise settlement.
So far as the ·petitioner is concerned, he not only signed
and acknowledged the joint deed referred to, but duly executed, .acknowledged, and tendered, with the draft sent on
August 12, 1930, a separate deed assigning his interest in this
claim. And, in the hearing before the special commissioner,
it was conceded that, if Shackelford and DeJarnette are required to accept a deed for the petitioner's interest in this
land, they will be entitled to receive payment from him of
the share of the fire damage claim which was heretofore paid
to him.
,
To the contention made in evidence and in argu1nent and
sustained by the special commissioner, withqut even an attempt to show that it was rnaterial, that here was a violation
of the agTeement n1ade at Orange on ~fay 30, 1930, namely,
that the joint deed of C. J\11. Boston and the petitioner, cov-.
ering this fire damag·e clailn, should be delivered to Shackelford and DeJarnette, the answer is that the benefit of all thal
could be accomplished by this deed Shackelford and lJeuulnette ha.ve received, or will receive, whenever they are willing· to accept and pay for the petitioner's interest in this lanrl.
This contention, therefore, is without substance or merit.

THE THIRD CONTENTION. THE ALLEGED DELAY
BY THE· PETITIONER GIVE·s NO GROUND TO
SEIACKELFORD AND DEJAR.NgTTE TO l{,E:B~USE TO
Pl{QCEED WITli THF.J SALE AS E,IXED IN TIIE DECREE.
This will be dealt with in several aspects, as follows:
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1. THE DELAY, OR LAPSE OF TI~IE FROM J ANU.A.RY 16, 1930, ~0 AUGUST 13, 1930, MAY NOT BE RE- ·
LIED ON BY S'HACJ(ELFORD AND DEJARNETTE AS
A DEFE.NSE TO THEIR OBLIGATION TO OOMPLY
vVITH THE DECRE~.

No such contention on the ground of delay was ever advanced by Shackelford and DeJarnette until after the petitioner filed his petition asking that the. decree of May 5, 1928,
as affirmed, be enforced. There was not a suggestion by
then1 from January to Aug'Ust that the delay was material
to them, or that they intended to g·overn their own action by
reason of it. On the contrary, it is established by the .correspondence that, throughout that entire period, both sides were
looking without question to a compliance with the court's decree. By their contemporary letters and by their express admissions during this hearing, Shackelford and DeJarnette
were ready and willing to close the transaction on May 30,
1930 [R., 51, 55]. They did make settlement with C. M. Bos··
ton on that day and accept a conveyance of his interest in the
property; and it was then understood that, as soon a£? a release of the vendor's lien on the petitioner's interest was arranged, the transaction with him also would be closed. They
were advised of the progress, and then of the completion, of
ste-ps taken for such release and gave no intimation that they
did not intend to proceed. It was not until August 13, 1930,
after the draft and accompanying· papers were presented,
that they took the position that they would not comply with
the court's decree ao to the interest in the land of the petitioner, but even then not clahning that they '"'ere actuated ill:
this course by the delay which had occurred.
·
It is submitted that con1pliance with a decree of courtthe 1nost solen1n and inviolate of written instruments-which
plainly and explicitly fixes the .rights and obligations of th~
parties,. will not be relieved from or excused on the- basis
merely of delay by one of the parties, when there has been
no previous suggestion of c01nplaint on this ground by the
other party, and when, on the contrary, all of the action of
such other party shows that the defense on this ground, now
advanced by Shackelford and DeJarnette, was not, during
the period the delay occurred, regarded by them as material
or as the real basis of their action in repudiating the decree
and declining to proceed.
There was no limit of tilne for compliance fixed in the decree. The facts transpi:ring: between January and August
make it clear beyond doubt, also, that1 in the view and un-
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derstanding of the parties themselves, time was not of the essence of this matter. And in such case, it is submitted that
court will not permit a transaction of this nature to be defeated by one party only because of delay by the other party,
above all, when such delay is reasonably explained.
This whole subject-that is, as to time being of the essence
of contracts-was fully dfscussed in Beckett vs. KornegOJY,,
150 Va. 636. It appears from the opinion in that case that,
even when an express time limit is fixed in the contract, a
court of equity will nevertheless relieve against the exact
and punctual compliance with such limit. As the court said,
quoting from a prior decision: ''Mere default in the payment of money at a stipulated time admits generally of Qompensation, and hence time of payment is seldom treated as essential in contracts in respect to real estate. It is not usually
so considered in equity, and there is nothing in ·the leases to
show that the parties so regarded it.''
A still later case in Virginia dealing explicitly with this
subject is Mon·is vs. Harrop, 1.54 Va. 127, decided in 1930.
That case involved a suit for the specific performance of a
contract for the sale of land, one of the points in controversy
being whether or not rights had been lost by non-compliance
with the contract within a specified period. The court, holding that time was not of the essenee in that instance, said,
quoting from other authorities, as follows:
'' 'In equity, as a rule, time will not be regarded as · of
the essence of the contract unless it affirmatively appears
that the parties reg·arded time as an essential element of their
bargain. But although time is not made of the essence of
the contract by express stipulation, it may nevertheless be
held to have been so intended from the nature of the contract.' 13 C. J. 686.
" 'In contracts for the sale of land equity has established
the rule that unless expressly made so by the terms of the
contract or by special circumstances, time is not essential.'
* * *

" 'As a rule, the courts will not infer that the parties intended to make time the essence of the contract for the sale
of land, from the mere appointment of a day for the delivery
of a deed, or the payment of the price. The intention must be
unequivocally expressed or it must appear from the fluctuating, uncertain or perishable nature of the commodity.' ''
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It is. ~ubmitted that, above all, is this principle applicable
in a--~se,where no time limit for compliance is fixed and the
parties, by their words and conduct, make it clear that time is
not of the essence of the matter. See the law on this subject
treated generally in 6 R. C. L., subject "Contracts", Sec.
285, showing the power of a court of equity to relieve against
the assertion of an abandonment or forfeiture of rights
merely on the ground of lapse of tin1e, when the contract and
dealings between the parties make it clear that time is not
of the essence of the matter.
:. 2. THE ALLEGED DEPRECIATION IN THE VALUE
OF TH!.S LAND IS NO DEJ:c.,ENSE TO A COMPLIANCE
BY S'HACI{EL11,0RD AND DEJARNETTE 'VITI-I THE

:PECREE.

-

This particular point also divides into several branches,
to be considered separately.
(1)-Regardless of whether there was such depreciation
in fact, the defense on this ground cannot be support€d.
It is submitted that, since Shackelford and DeJarnette never
a defense on this ground until the filing of their answ€r to the petition asking enforcement of the d"ecree, and
Rince the facts are wholly inconsistent with such defense being
the basis of their action in refusing compliance 'vith the decree, the defense should not be sustained.
On February 7, 1930, Mr. DeJarnette wrote to counsel for
the petitioner that he and Mr. Shackelford were ready to make
settlement under the decree; and this continued to be their
attitud€ until their refusal of con1pliance in the following August.
On April 1, 1930, l\{r. Shackelford wrote that they would
be willing to pay to the other three Boston heirs-that is,
those as to 'vhom a specific performance had been refused and
who had retained their title-the sum of $7,500.00 for their
interests; this being at exactly the same rate fixed for the petitioner's interest. [See this letter fi.l€d.] The great debacle
in security values and reversal of economic conditions had
occurred in the preceding fall, and plainly Shackelford and De,Jarnette felt that the value of this property had not then been
affected. Two months later, on May 30, 1930., they were still
ready to tak€ the petitioner's interest in the property, with
no complaint whatever then made as to a loss in the value of
the property. They did, in fact, settle with C. l( Boston for
a~vanced
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his one-sixth interest at that time. paying him therefor the
fixed purchase price of $2,500.00, the price of the petitioner's
two-sixth interest being just double that amount.
In all that time, there was not a word of protest or complaint as to the delay and the alleged loss which they were
suffering on this account. And after that date, they kne'v that
the petitioner was planning to close the sale of his interest as
provided by the decree and was doing all in his power to clear
the record :.1.nd to make settlement as soon as possible: and
they still made no suggestion as to economic conditions and
their result as to this property, which are now claimed to
make it inequitable that they should be required to comply
with the court's decree.
When they were notified by letter of the petitioner's counsel
oli July 26, 1930, that all necessary papers were in hand for
the closing of the transaction, ~fr. Shackelford replied on
July 28, 1930, ''I hope the Bostons will consent to close the
tnatter in accordance with our understanding". Plainly at
that time, about two weeks only befor-e the tender of the petitioner's deed and accompanying draft, they did not hold the
position that the decree was injurious to them and that they
should not be required to take the nroperty on that account.
Fi~ally, in the letter of August 13, 1930, sent by ~Ir. Shackelford to Mr. Riely, there was not a. word as to depreciation and
consequent loss and damage, but the basis of their action in
refusing to go further with the transaction at all was on
wholly different gTounds. Indeed, the court will search the
written record in vain-and all the dealings between these
parties in th-e interval between January and August, except
as to the meeting· on ~fay 30, 1930, was by correspondencefor a word, a suggestion, or even an intimation that relian~e was placed on the loss in value to the property and the
dan1age suffered thereby until the answer filed to the petition
herein; and that was in December, 1930. [R., 12.]
TheRe facts speak for themselves. Parties are to be judged
by their words and acts, and, in the light of these facts, it is
submitted that Shackelford and D-eJarnette have no standing
to clahn that the petitioner's failure to close this transaction
prior to August, 1930, is inequitable as to th-en1, or that they
rnay on that account claim a reduction in the purchase money
which, under the decree, they are obligated to pay.
(2)-There is no clear and definite proof of a depreciation
in value of this land.
Before a consideration of the evidence in this connection,
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it is to be noted that any loss and damage that might be considered must be only on the basis of the petitioner's undivided
interest in this property, with the standing timber or stum.pag·e thereon. If the title to this interest had been acquired by
Shackelford and DeJarnette 'vithin a time deemed bv them
reasonable after January 16, 1930, they would still have had
no right, through their will and action alone, to cut and manufacture any tin1ber from the property, since they would have
then .owned only a one-half undivided interest therein. Such
action on their part would have been a commission of waste as
to their co-tenants for which they 'vould have been accountable. Code, Sec. 5507; G·raharn vs. Pierce, 19 Gratt. 28; }Vood.s
vs. Ea·rly, 95 Va. 307; Eggleston vs. Crump, 150 Va. 414;
W illia'inson vs. Jones, 43 West .va. 562; and Hardman vs.
B1·o-wn., 77 \Vest Va. 478. So that only stumpage values, not
those of manufactured lumber, railroad ties, or other severed
tin1ber, could be regarded as the measure of depreciation.
~iuch evidence was introduced as to economic and financial condiHons within the period from the fall of 1929 to August, 1930, and subsequently, and the effect of such conditions on the value of the land here involved. The petitioner
deems it unnecessary to present a· detailed review of this evidence, so that its consideration will be lin1ited to a somewhat brief and su1nn1arized discussion.
·
The situation presented by this evidence is one of direct
conflict among the witnesses as to whether there was, a depreciation in stumpage values between June and August,
1980; and: again, of widely differing· opinions or estimates as
to the period u:f operation of such depreciation, if in fact existent, and the extent of it.
Excluding from present consideration the statements of
Messrs. Shackelford and DeJarnette themselves [Mr. Shackelford was not shown to have knowledge and experience with
respect to tin1ber land values], it appears from the testimony
of the "\vit.nesses Wright, Stratton, Bruce, Pace, and Richardson, all experienced timber men, that stun1page values, notwithstanding· a fall in the prices of manufactured lumber, did
not decrease in the period from June to August, 1930, or, in
fact, frmn the preceding· January. [l~., 84-94; 96-100; 101-108;
148-9; 162.]
The witness, ~Ioeller, a lun1ber manufacturer, claimed a
shrinkage in timber land values of 33-1/3 per cent, though he,.
hhnself, had bought no stumpage and based his statement on
what he had heard from others. [R., 120-24.] All of this loss,
he stated, occurred within a period of thirty days, which he
fixed in June, 1930, there being no change, as he said, between
. January and June of that year. [R., 121, 123.]
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,J. S. Pureell testified that he thought there had been a
decrease in stumpage values from May to August, 1930,
though he could not speak from his personal experience, as he
had bought no stumpage in the period from January to August, 1930. [R., 131-2.] He based his opinion as to stumpage values entirely on the price of manufactured lumber and
was unable to say whether the drop in prices of such lumber
arose from a decrease in ·labor charges or the price of stumpage. [R., 128-30.] As to the period of depreciation, he stated
that it '' Rtarted around the 1st of January and. got serious
in April and May, 1930", and continued up to· the present
time. [R., 133.] His opinion as to the extent of the 'decrease
was ''from the middle of May to the 1st of Aug·ust there
was 20% ''. [R., 132.] But it is to be noted that he agreed
with the witnesses for the petitioner that the value of E~tump
age did not change during June and July, except ''if a piece
of timber was forced on the market you would have to take
what you could get for it", but "as a general rule, a man who
had the timber and some of it was growing, he felt that it was
there and that it did not cost much to keep it, and that he would
just let it set tl1ere until he got his orice for it.'' rR.. 134.]
"'\V. C. Newman was positive in his opinion that there was a
decrease in the value of stumpage within the period from
January to August, 1930, though he himself had bought and
sold no timber lands in that time and knew of no sale. [R.,
136, 145.] lie fixed the amount of the decrease at betweerJ
thirty and forty per cent. [R., 136.] And he said that the
main change came in April, 1\{ay, and June, 1930. [R., 137,
143, 147.]
The result of all this, at best, viewed from the standpoint
of Shackelford and De,Jarnette, is a situation of doubt, uncertainty, and indefiniteness. On no reasonable basis could
they ·support a claim for damages accruing after August 13,
19BO, when the draft, with the accompanying deed and other
papers, 'vas presented. And when a number of witnessescomposing a majority of disinterested witnesses-deny any
depreciation prior to that date, when, again, there is disagreement among those who .do claim such depreciation as to the
time it became effective, varying from April to June, 1930,
and also as to the extent of it ranging from twenty to fifty
per cent., it is submitted that a court, in the face of this strong
denial of any loss, and with the aid only of these vague and
varying estimates, should not defeat, change, or modify in
any respect the fixed money obligation prescribed in the final
and irrevocable decree of J\IIay 5; 1928, affirmed by this court.
Shackelford and DeJarnette bear the burden of showing
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a depreciation in value of the property, and damage to themselves in consequence, and, before they are entitled to relief
o~ ~his ground, they should make this appear with clearness
aud· certainty. In this it is submitted they have failed.
•The' reasonableness and right of this conclusion is made
still stronger when it is remembered that, by testimony introduced by Shackelford and DetT arnette, the alleged depreciation began in April and continued thereafter, that, by their
repeated admissions, they were ready and 'villing to close the
sale on 1\lay 30, 1930, and that there was never a suggestion
of such a claim until after their answer filed herein. Such a
belated claim, inconsistent with all their prior action and not
supported by anything in the correspondence between the parties, should not be sustained as a defense against the explicit claim in judgment on which the petitioner here relies.
(3}-The alleged loss. and damage claim of Shackelford and
DeJarnette cannot be offset against the decree requiring the
payment by them of a fixed sum of money.
Shackelford and DeJarnette seek to reduce their obligation
to pay $5,000.00 under the decree by an unliquidated claim
for damages, uncertain and indefinite in amount, and resting
only in estimation. It is submitted that this cannot be legally done.
The cause of action heretofore existing between these parties as to the land in· controversy has reached its final and irrevocable form, the most solemn and binding known in our
legal system, namely, a decree determining and prescribing
their respective rig·hts, requiring, on the one side, a conveyance of the land and, on the other, the payment therefor of the
specified purchase money. The obligations which the decree
imposes are beyond the power of cancellation, addition, or
change from any source, even by the court which made it or
this court which reviewed it on appeal. It is a thing fixed and
ended, to the point, so far as the administration of justice an<i
judicial procedure go, of ultimate finality. It rema~ns only to
be executed, 'vith power in neither party to avoid or to vary·
its requirements. The court ~s power and aid for such enforcement may be applied or invoked, but there may be no
further inquiry and decision as to the matters no'v merged
in the decree.
Against their obligation under the decree, the defendants
assert and seek to have applied a new and further cause of
action, not embraced in or exi:stent at the time of the decree,
namely, damage", clain1ed in general terms hut wholly unli-
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quidated, whicll they charge have accrued to them subsequently to the decree from the petitioner's acts. In this contention, it is submitted, they face a principle which forbids
that their claim be sustained.
In proceedings at law, the. rule is familiar that unliquidated
damages may not be set off against a Claim or debt that is
ascertained and fixed.
It is said by 1\{r. Minor that "the demand proposed to be
set off must also be in the nature of a debt, and not a claim
for unliquidated dama~:es. but it may be either legal or equitable". riV Minor's Inst., Part I, pp. 787-8.]
So, also, in Vol. V of Robinson's Practic-e, Ed. 1868, pp.
964-5, the following is said:
''If by contract a certain sum is to be paid in a given event,
then upon the happening of that event· an action lies for the
recovery of that sum; and it is a debt within the meaning of
the statute of set-off. * *
"Yet the statute, relating to mutual debts only, does not
allow the defP.ndant to set off a claim for uncertain damages,
for which the only remedy by action is a special action on the
case; or a claim for an unliquidated demand for which,
though not g-rowing out of a specialty, indebitatus assu11npsit
could not be bought. The clahn to set off has been frequently
denied on the ground that it was for damages which were too
uncertain. The language of Ld. Ellenborough is, that 'to
make the sum admissible as a set-off, 'it' must be settled in
monies nu1nbered'; and of Tindal, C. J., that it must 'be capable of being liquidated or ascertained with precision at
the time of pleading'.''
In 1 Barton's La'v Practice (2d Ed.), p. 510, it is said:
''The Ret-off must be of the same general character as thtJ
clailn. An unliquidated den1and cannot be set off against a
liquidated claitn, nor can a debt due be the subject of set-off
against an unliquidated demand. In the language of the authorities upon the subject of an unliquidated set-off, 'it must
be capable of being liquidated or ascertained ·with precision
at the time of pleading'. ''
And in Burks' Pleading and Practice, page 438, it is said:
''It is generally held under statutes sin1ilar to the Virginia
statute that that \Vhich is the subject of set-off must be a li-
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quidated demand, a debt ag·ainst a debt. It seems to be well
settled that unliquidated deznands cannot be used as set-offs,
but that the demand must be liquidated.''
The· Virginia decisions on the subject are well known, and
onlv a brief reference to them need be made. It 'vas held in
W e·bster vs. Couch, 6 Randolph 519, that unliquidated damag·es cannot be set off against a legal demand. So, also in
Chr-istian vs. Miller, 3 Leigh 78, 83, it was said:

''A demand for unliquidated damages cannot be set off
-against an ascertained dmnand, nor can cross demands for unliq:uidated damages be set off against each other."
In J(inzie vs. Riele~J, 100 V a. 709, it was held that damages
for a breach of warranty cannot be used as a set-off under
the Virginia statute of set-off, 'vhich was then Sec: 3298 of the
Code. "The provisions of that section", it was said, "apply
only where the set-off is a debt or liqttidated de11~a·'tul".
Several recent Virginia decisions define, in accordance with
the authorities in general, what damages are to be deemed
unliquidated. See Tidewater Q~tan·y Co. vs. ~cott, · 105 Va.
160; U. 8., etc., vs. Brown, 119 Va. 813, and New Idea Co. vs.
Rogers, 122 Va. 54. In general, frozn these authorities, it nlay
be said that liquidated dmnages are such as ''do not lie in mere
opinion but readily be ascertained by calculation or con1putation." [See Burks' Pleading and Practice, pp. 438-9.]
The rule in this respect in a court of equity does not differ
from that at law, even if insolvency should be alleged andrelied on. See Robertson vs. H o,qsheads, 3 Leig·h 667, 673, where
it was said that it has been ''long settled that unliquidated
datnages cannot be set off in equity". The same holding was
made in Harrison vs. lV ortha'fn, 8 Leigh -296, 304; See, also,
TtVashin,,qton, etc., Bank v~. 1.'hornton, BB Va. 157-165.
The la'v as thus declared was applied to a situation much
like that here in the case of ·Cleaver ·.vs. Matthews, 83 V a. 801.
In that case, the vendees of real estate co1nplained of the
acts of the vendor in selling off four acres from the tracts ot
land bought before the deed was made to them-though this
was unknown to them-and also in the cutting of timber from
the land. The trustee in the deed of tru·st to secure the deferred purchase n1oney was proceeding· to make sale thereunder, whereupon the vendees filed their pill praying for an
injunction against the sale and that credit be allowed to them
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against the purchase money for the damages which they had
suffered by reaspn of the vendor's acts stated. This relief
was denied on the ground that it was but an effort to set off
unliquidated damag·es for which there was an adequate remedy
at law. The court said:
''The complainants are seeking by a suit in equity to. setoff again~t the unpaid balance of purchase-money the unliquidated damages they have sustained by reason of the trespass or trespass aforesaid, which cannot be done. Their
rem-edy, if they have been injured as they claim, is at law. A
suit in equity cannot be changed into an action of trespass.
Nor 'vould the fact of the insolvency of the vendor give jurisdiction to a court of equity to enter such a decree as is prayed
for, even if the injury cornplained of had been caused by the
acts of the vendor himself. Robertson vs .. Hogsheads, 3 Leigh
667; Ru.zard VR. Houston, 11.9 U. S. 347; TV ash. Sav. Bank
vs. 1'hornton. a'nte, p. 157." [P. 804, italics added.]

/

This rule or principle applies with even stronger force, it
is submitted, with respect to a final judgment or decree, as
to wl1ich. as stated above, there may be no further contest
or litigation whatever, but only enforcement and execution.
At most, only a clai~ which is of equal dignity, that is, itself
in judgment, may be off-set against a liability by judgment.
This is illustrated by the decisions of the courts in general, to
some of which, though differing in their facts from the present
case, we now refer.
In Ray1nond vs. Varnum, 185 Ill. App. 289, the question was
whether certain damages claimed by a defendant in a judgment against the plaintiff therein could be set-off in an action
on the judgn1ent. The alleged damages grew out of" the
handling by the plaintiff in the judgment of certain notes
which the defendant had placed in the plaintiff's hands as
collateral security. The court, holding,that "in order to make
a plea of set off available, the damag·es to be set off must be
liquidated or they must spring from the same transaction
tl1at the action is brought on", nevertheless said further that
"we continue to think that there is, in deciding _in the case
at bar whether the set off pleaded arose 'out of the same
transaction' as the plaintiff's claim, a great difference between the notes and the judgment founded on them". The
defendant there relied on the Practice Act in Illinois, providing that demands on simple contracts might be set off against
demands based on sealed instruments, judgments, and decrees. "But", said the court, "this provision has never been
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construed to change the rule that unliquidated damages may
not be set off against a.judgment, or, in other words, to contain auy implication that the 'transaction' in court, out o.f
which a judgment or decree arises, can have in it the basis
·of any claim which can be .made in set off. It may be that
damages arising out of the same judicial 'transaction' which
produced the judgment are conceivable, but none such suggest
themselves to our minds as possible.
"The damages to be set off against a judgment then must
be 'liquidated'."
Also, in Faulconer vs. Stinson (West Va.), 29 .S. E. 1011,
it was said that ''the authorities seem to be quite strong that
while ag·ainst a judgment another judgment may be set off,
yet no demand not reduced to judgment can be'', citing various cases, incuding Hudson vs. Kline, 9 Gratt. 379.
Continuing in the last named case, the court said further
that ''the owner of the judg·ment has had his demand judicially
ascertained and ended, and shall the other. party come with
his off-set and inaugurate another contest against the judgment, or shall he be compelled, by separate action, to establish his demand at law, and then set-off his judgment~ The
law compels him to do the latter".
A further case in point is Hereford 'Vs. Robi1~, 14 La. Am1.
Reports 333, where there was an effort "to set-off an unliquidated claim against a claim standing in judgment. As to this
the court said: ''It is an elementary principle, that compensation only takes place between the debts which are equally
liquidated and demandable. As a consequence of this principle, it is the settled jurisprudence of. this court, that an unliquidated claim cannot be pleaded, by way of compensation
and injunction, against a judgment''.
Also, in Turner vs. IJ1 c.Adory, 58
the court was as follows :

~liss.

27, the language of

''If after the breach of a warranty of title to land by the establishment of an adverse title paramount to that warranted,
the warrantee purchases such paramount title, he has the
right to maintatn an action against the warrantor for money
paid to his use; but a circuit court has no power to or'der a
judgment obtained by the warrantor against the warrantee
for the purchase money of the land to be credited with the
amount paid out by the warrantee for the paramount title,
the claim therefor not having· been reduced to judgment
against the warrantor, and being unliquidated as to him."
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In Davidson vs. Lee rTexas], 162 S. W. 414, it was held
that a cause of action in tort, in favor of one and against another, who had a judgment ag-ainst the claimant in tort, could
not be set-off against the judgment so long as it remained
unliquidated.

In 1'horpe vs. Wegefarth' (Pa.), 93 Am. Dec. 789, the court
said: ''To a judg·ment there can be no set off of a debt not
in judgment * * ·-.. to a judgment ripe for execution there
can be but one answer, to-wit, payment pure and simple.''
The same holding was made in Kramer vs. Moss, 90 Pa.
Sup. Ct. Reports 550, in which the court, referring to the case
last noted above, repeated that ''to a judgment there can be
no set off of a debt not in judgment''; and continued 'vith
the statement that ''one judgment may be set off against another through the equitaple powers of the court, but to a
judgrnent ripe for exec1;ttion there can be but one answer,
tpat is, payment pure and simple, and this applies as well to
a judg·ment entered by confession as to one entered by an adverse proceeding''.
It is submitted that what Shackelford and DeJarnette here
seek to set off against their liability resting in judgment is
a new cause of action sounding in damages. .And this, by
force of the principle here discussed, and particularly tl;tc
comp~ete parallel furnished by the case of Oleaver vs. lJfatthews, 83 Va. 801, cited and quoted from above, they may not
do. In fact, the Cleaver case was stronger than this one because there it was sought to offset, against the fixed liability
of the purchase money, damages resulting from acts done before the transaction was made, thoug·h not known to the vendees} and not, as here alleged, damag-es subsequently accruing.
Clearly, if Shackelford and DeJarnette have such a c1aim, they
must be remitted to their action at law; as much so as if th~~
petitioner had, pending enforcmnent of the decre·e for specific
perforn1ance, cut or burned the thnber on this tract of land,
or had committed other, or had committed other tortious acts
affecting the property.
THE FOURTH CONTENTION. THE PETITIONER HAS
NOT BY HIS ACTS RELEASED, .ABANDONED, OR
FORFEITED HIS RIGHTS UNDER THE
DECREE.
The consideration here involves no question of statutory
limitation, no tin1e limit fixed for con1plian~e with the decree,
no claim of release, abandonment, or forfeiture in express
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terms. The whole matter at this point is ·whether by his acts
-that is, by interpretation of their force and effect___.:.the petitioner has relinquished, abandoned, and lost his rights under
the decree.
The evidence as to the acts and conduct of the petitioner
hns been stated and fully discussed in other ~onnections in this
petition. It is submitted tllat this evidence furnishes no support for a claim of release, abandonment, or forfeiture. It
shows, from the very beginning in February, 1930, and
throughout, the petitioner's desire and purpose to carry out
the decree; that., at the thne of the engagement for settlenlent fixed by the parties on :Niay 30, 1930-no previous en-g·ageinent having been fixed, except about one week previous]y, which had to be postponed to the date named-he sent
by his counsel a deed conveying his interest, with the intention on his behalf of having the transaction closed as to him
on that date; that this was then necessarily delayed only because of the necessity of securing from lVIrs. Tenney papers
for the release of record of the vendor's lien which she had
held, ·a matter which the petitioner had overlooked; that he
promptly took steps to secure these papers; and that then, on
August 12, 1930, he sent the deed for his interest and all other
necessary papers accon1panying· a draft on Shackelford and
DeJarnette for the purchase money, all to be used in making
a transfer of his interest.
·
There is, it is submitted, no release or abandonn1ent evidenced in all this, but the complete negation of it. Acts from
which a release and abandomnent may be construed must show
son1e intention to that end-not, as in this instance, the set
and deliberate purpose of maintaining and enforcing rights
possessed.
In 13 C. J., p. 671, the general law is expressed as

follows~

~'A waiver may be express, or may be inferred from actions or conduct; but all the attendant facts, taken together,
must _amount to an intentional relinquishment of a known
right, in order that a waiver may exist. Acts relied on as
constituting a waver must be inconsistent with an intention to
insist on the rights of the party under the contract, and
1nust contain the elements of an estoppel.''

In 9 Va. and West Va. Digest (Mitchie), p. 982, with a citation of a number of .Virginia decisions the followin~: is said~
"No man can be bound by a waiver of his Tights unless
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such waiv-er is distinctly made with full knowledg·e. of· the
rights which he intends to waive, and the fact that he knows
his rights and intends to waive them must plainly app~ar."
· In .Atlantic Ooast Line vs. Bryan, 109 Va. 523, 528, referring
to·the earlier case of Wright vs. Agelasto, 104 1Va. 161, the
court said: ''No one can b-e bound by a waiver of his :rights,
unless it be distinctly made with full knowledge of the rights
he intends to 'vaive, and the fact that he intends to waive
them must be made to plainly appear".
Again, in Fitzgerald vs. Frankel, 109 Va. 603, 610, practically th-e same statement of the law is made.
A.nd so in Richmond Tr~tst Company vs. Christian, 150 Va.
244, 255, the courf said that" a waiver, in order to operate as
an estoppel, must arise from conduct evidencing both knowl«=>edge and intention to waive the right in question, and the
party against whom an estoppel is sought must by his conduct have caused the party who invokes the estoppel to have
acted to his prejudice''.
·
It is submitted. that nothing in the acts of the petitioner
be~ween January 16, 1930, and August 13, 1930, can furnish
support for a contention that he knowingly and with intention
waived the rights which he possessed under the decree of May
5, 1928, as affirmed, but, on the contrary, that the evidence as
to his conduct, whatever the delay and th-e reasons for it,
is consistent only with the vie'v that he relied upon the decree
and intended to preserve and fully -effoot his rights thereunder.
In this connection, by the language ''released, abandoned,
or forfeited" used in the fourth item of the decree of reference-and also in the use of the word ''forfeited'' in the decree appealed from-it is assumed that the court had in mind
merely the question of whether the petitioner had waived or
released his rights under the decree, and that it did not contemplate a forfeiture in the sense of a penalty or other drastic meaning.
THE FIFTH CONTENTION. THERE HAS BEEN NO
WILFUL FAILURE A.ND REFUSAL BY THE PETITIONER T{) C01\1:PLY WITH THE DECREE
OF 1\tiAY 5, 1928, AS AFFIRMED.
There is no evidence whatever in this record of any wilful
failure or refusal by the petitioner to comply with the d-ecree
of lVIay 5, 1928, as affir1ned. There is no evidence of refusal
at all, but, on the contrary, his wish and purpose, as has
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b~en ·shown, were to have the decree carried out. .As to failrue to· comply, that, as has also been shown, was but for a
·short period following May 30, 1930, and for a purpose fully
explained in the evidence and 'vhich the law sustains as reasonable, namely, the securing of papers for the release of a
Ratisfied lien. There is, therefore, no occasion to discuss
this point further.

SUMMARY OF .ARGUMENT.
What is sought in this case, in effect, is to upset or modify.
an explicit, final decree, affirmed by this court, and beyond
the power of cancellation, correction, or change in any direct legal manner. In order to accomplish this-if it may be
done. in any manner whatever-it is submitted that a situation of rig~ht and equity of a very extreme nature, and resting 011 the clearest and most indubitable proof, must be sho\\rn....
So far as the case in fact made here is concerned, it is submitted further that the evidence and the law applicable establish these things:
1. Shackelford and DeJ a.rnette 'vere, and are, bound by
the decree of May 5, 1928, as affirmed, equally with the petitioner. It was a final and irrevocable adjudication of their
respective rights aud obligations. Neither side had any option as to obligation and performance under the decree.
2. The petitioner was ready and willing to comply with
the decree. So far from releasing or abandoning his rights
under the decree, he was desirous and anxious to have it carried out. The change from his previous attitude during the
litigation preceding the decree has no bearing on his rights
under the decree, though this change was explained by him.
And, of course, there is nothing to support a claim of wilful
failure or refusal on his part to comply with the decree.
3. The petitioner was, and is, able to convey a good title to
his interest in the land. The liens thereon, in contemplation
of law, offered no objection to the title of which Shackelford
and DeJarnette might complain, since one lien was satisfied
and the other could be discharged from the purchase money;
and the release of record as to both liens was a matter that
could, and can, be readily made.
4. Shackelford and DeJarnette had no sufficient grounds
for refusing to close the transaction under the decree on August 13, 1.930 :
(1) The papers then tendered by the petitioner were suffi-

J.

Vv.

Boston v. V..R. Shackelford, et al.

37

cient to convey the title to the property and to clear and release the liens thereon.
(2) The objootion that the joint deed of assignment by C.
M. Boston and the petitioner of their interests in the ·fire
damage claim did not accompany the papers tendered is without merit. Regardless of questions of right and obligation between the parties with respect to this matter, either unde1~
the decree or by agreement, every benefit to Shackelford and
De.Jarnette that ·would have been derived from the joint deed
has accrued, or is available, to them.
(3) The objection made that A. Stuart Robertson would
not act under the powers of attorney to him for the release'
of the liens on the property was not made on August 12, 1930,
and could readily have been remedied, if then made, and hence
'vas waived.
( 4) The delay between January 16, 1930, and August 13,
1930, gives no ground of complaint that may be relied on,
because (a) the decree was an absolute obligation from which
mere delay to the extent shown could not reliev-e· either party,
(b) this delay was not advanced by Shackleford and DeJarnette as the ground of their refusal to comply on August 13,
1930, and was not in fact so relied on, the evidence showing
that on :Allay 30, 1930, and again on July 28, 1930, they expressed themselves as ready to· close the transaction, and (c)
under these facts and the law applicable, even if the delay
mig·ht otherwise have been relied on, any objection on this
ground 'vas waived.
(5) Al1eged depreciation in the value of the property does
not support the refusal of compliance by Shackelford and De,J arnette, because (a) there is no clear and definite proof of
such depreciation, or the extent of it, (b) no objection on this
ground was made until the answer filed to the petition asking·
enforcement of the decree, and hence it was waived, and (c)
the alleged loss from depreciation in value, sounding in damages, resting only on opinion and estimate, and being vague
and indefinite in character, may not be offset against an explicit decree for the payn1ent of specified purchase money.
5. Shackleford and DeJarnette are to be held to the grounds
given by them for their action on August 13, 1930, which were
(1) the non-delivery to them at that time of the joint deed
covering the fire damage claim and (2) the trouble and difficulty they had had with the matter, justifying, as they then
claimed, their withdrawing from the transaction altogether
-neither of which gave any sufficient support to their ac~ion
at that time.

3~
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ASSIGNl\iiENT OF ERRORS.
The petitioner now avers. and charges that the decree of
the Circuit Court of Orange County, Virginia, entered on
April 3, 1933, is wholly erroneous. In support of this avernlent and charge, the petitioner relies on the entire preceding
statement and argument set forth in this petition, in which
a~l questions, both of law and fact, arising in this case, as the
petitioner see them, have been fully stated and discussed.
But the petition9r now further avers and charges that said
court erred, by its said decree, in the following respects-not
intending by this specification of errors not to rely on or to
waive any and all other errors in said decree-all of which
errors here specified have been considered and discussed in
the preceding argument, namely:
1. In not holding that said decree of specific performance
of :Nlay 5, 1928, as affirmed by this court, .was a final and irrevocable adjudication, conclusive and binding as to the parties on both sides of the cause equally, and that its enforcement, according to its terms, wa~ not subject to be defeated,
denied, changed, impaired, or 1nodified, directly or indirectly,
or in any respect, whether on the gTounds asserted by Shackelford and DeJarnette, or otherwise.
2. In not holding that, if Shackelford and DeJarnette have
any cause of action, or legal ground of complaint, against
the netitioner, it should be asserted, not by the practical annulnlent of a fixed and irrevocable decree of this court, but in
a separate action.
3. In holding that the petitioner was not ready, able, and
willing to close the transaction for specific performance provided for in said decree in accordance 'vith its terms.
4. In holding that the petitioner did not use due diligence
to close said tJ;ansaction.
5. In holding that Shackelford and DeJarnette were entitled, as a condition of compliance by them 'vith said decree,.
to the delive~;y to the;m of the joint deed of C. M. Boston and
the petitioner relating to the claim for fire damage to tlu~
property involved.
6. In holding that the petitioner negligently failed and refused to clear the title to his interest in the property involved by securing a release of the liens theron.
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7. In holding· that Shackelford and DeJarnette suffered inconvenence and loss because of delay, refusal, and inability
of the petitione! to comply with an alleged agreement with
them.
8. In holding that the draft made by the petitioner, under
date of August 12, 1930, on Shackelford and DeJ.arnette was
not accompanied by all papers necessary to give to them a
good title to his interest in said property.
9. In holding that there had been such a change of circumstances, between :Niay 30, 1930, and August 13, 1930,
through depreciation in the value of the property involved and
the alleged inexcusable delay and neglect by the petitioner,
has created good and sufficient grounds for denying the specific performance adjudged and directed in said decree.
10. In overruling the exceptions of the petitioner to the
report herein of Special Commissioner William C. Bibb and
in confirming said report.

· 11. In decreeing that the petitioner had forfeited his right
to -the specific performance provided for and directed in the
decree of this Honorable Court and that Shackelford and DeJarnette were relieved of any obligation to perform said decree.
12. In dismissing the petitioner's petition and in making
the other directions specified in said decree herein complained
of.

1\fAILING OF PETITION TO OPPOSING COUNSEL.
The petitioner respectfully informs the court, and now so
avers, that a copy of this petition was mailed to ,Virginius
R. Shackelford, Esq., for himself and E. H. DeJarnette, Jr.,
Esq., on .July 29, 1933.
PRAYER.
In reliance on the errors hereinabove noted and assigned,
together with the argument in support of such assignment,
as well as on other errors that may be apparen.t from the
record, the petitioner prays as follows: That an appeal be
awarded the petitioner from said decree of the Circuit Court
of Orange County~ Virginia, of April 3, 1933; that the petition-
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er's counsel be given a reasonable opportunity to state orally
the reasons for reviewing the decision and decree herein complained of; that, in the event an appeal is allowed, this petition be considered and treated as the opening brief for the
petitioner on such appeal; that the decree complained of
herein be reviewed and said decree reversed; that the rights
of the petitioner may be held to be fixed by said decree of ~lay
5, 1928, as affirmed by this Honorable Court, and a decree entered herein accordingly_; and that the petitioner may have all
general and proper relief in the premises.
And the petitioner will ever pray, &c.
J. W. BOSTON,
.
By his counsel.
1\f.e.~UiltE, RIELY & EGGLESTON,
Coun.Sel for Petitioner.
~

I, Henry C. Riely, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that, in my opinion, the decision embodied in the decree of the Circuit Court of Orange
County, Virginia, complained of in the foregoing petition,
should be reviewed by said Supreme Court of Appeals.
HENRY C. RIELY.
Received 8/8/33.

E .. vV. H.

Appeal granted, supersedeas awarded. Bond $500.00.
E. W. HUDGINS.
8/14/1933.
Received August 15, 1933.

M. B. W.A.TTS, Clerk.

RECORD
PETITION OF J. W. BOSTON FILED NOVEMBER 1,
1930.

To the Honorable A. T. Browning, Judge of said Court:

J. W. Boston, hereinafter called the petitioner, respectfully
pres~nts

this petition, and sets forth and alleges as follows:

l;,irst. The petitioner now refers to and vouches all of the
pleadings heretof-ore filed herein, all evidence by depositions,
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documents, and otherwise duly taken and introduced herein,
all proceedings had in' this cause by decrees and orders entered
and otherwise, and the entire record in this cause, and asks
that said record be considered and treated as if filed with
this petition at length and made a part hereof. The petitioner
now presents and files herewith as a part hereof, marked as
Exhibit "A", a eopy of the printed record in this cause as
heard in the Supreme Court of Appeals of Virginia, as hereinafter more fully shown. Said printed record embraces all
material portions of said record that are necessary for the
consideration and determination of the matters involved in
this petition.
Second. It will appear from said record, and the petitioner
now so alleges, that the following facts and proceedings have
been shown and taken in this cause, to-wit, that the petitioner
and his five brothers and sisters, all of whom were duly made
parties to this cause and were, and are now in part, the owners by inheritance from their de-ceased father, John T. Boston, of a tract of land situated partly in Orange County and
partly in Louisa County, both in the State of Virginia, containing 723¥2 acres-the original interest of said
page .2 ~ petitioner and of his said brothers and sisters being, therefore, a one-sixth undivided interest each;
that the principal controversy involved in this cause was
whether or not Virginius R. Shackelford and E. H. DeJ arnette, Jr., two of the pariies hereto, were entitled to specific
performance of an alleged ·contract for the purchase by them·
from the petitioner and his said brothers and sisters of said
tract of land at the price of $15,000.00; that by their answer
and cross-bill filed herein on .August 15, 1918 (Printed Record, Exhibit ''A'', pages 47-54, inclusive), said Virginius R.
Shackelford and ]iJ. H. DeJarnette, ~Tr., set up and alleged
the existence of such contract and their right to specific enforcement thereof, which enforcement they prayed for in
their said answer and cross-bill and that the petitioner and
his said brothers and sisters "be directed by your Honor's
court to execute a deed, with general warranty of title, conveying the land to your respondents, V. R. Shackelford and
E~. H. DeJarnette, Jr., in fee simple, upon the payn1ent of the
purchase price $15,000.00 cash''.
~rhird. The petitioner and his said brothers and sisters,
as will appear from the pleadings duly filed in this cause and
shown in the record thereof, denied the existence of said alleged contract and the alleged right of said Virginius R.
Shackelford and E. H. DeSarnette, Jr., to have said tract of
land conveyed to them.
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Fourth. Evidence at length, both by depositions and by
documents filed as exhibits with said. depositions, was duly
tnken and introduced in said cause, by and on behalf of ·both
the petitioner and his said brothers and sisters and of said
Shackelford and DeJarnette. Thereupon the cause
page 3 ~ was submitted on said pleadings and evidence to
this honorable court for its decision and decree,
after a full hearing, including the arguments of counsel orally
and in writing. Thereafter, by its decree entered on lVIay 5,
1928, (Printed Record, Exhibit "A", pages 261-265, inclusive), it was decreed by this court that the relief by way of
specific performance prayed for by said Shackelford and De~Jarnette in their said answer and cross-bill should be denied
in part and should be granted in part, to-wit) tha.t, as to three
of said one-sixth interests, owned by two of the sisters of
the petitioner and by his deceased brother, S'eymour Boston
(who died intestate, unmarried, and without issue, pending
this cause, thus making his said interest pass to the petitioner
and his remaining brothers and sisters), no legally enforceable contract for the sale of said interests in said tract of land
was established and, therefore, that as to the ownel:'s of said
interests specific performance should be denied; but that, as
to the other three one-sixth interests in said tract of land,
to-wit, a. one-sixth interest owned by the petitioner's brother,
0. l\L Boston, and a two-sixths interest owned by the petitiol)er (one-sixth of his own right and the other one-sixth by
·purchase from his sister, ~Irs. .Annie Tenney), an enforceable contract \Vas established. It was, therefore, decreed in
said decree of 1\.[ay 5, 1928, in part, as follows :
"II. That upon the pa.y1nent by said V. R. Shackelford and
0~ M.
Boston of the sum of $2,500 but without interest thereon said
C. ~I. Boston shall sign, seal, acknowledge and deliver a deed,
in sufficient and legal form and containing a covenant of genera] warranty and other usual covenants of title, conveying
to said V. R. Shackelford and E. H. DeJarnette, Jr., a onesixth undivided interest in said tract of land according to the
proper description of said land as shown of rooord, or as may
be. . otherwise made to atJtJer.

;E. I-I. DeJarnette, Jr., or by some one for them to said

pag·e 4 ~ "III. That, it appearing to the court that, pend. ing this litigation, said J. W. Boston has acquired
by purchase, and has had duly conveyed to him of record, the
original ·one-sixth undivided interest in said tract of land of
his sister, Amue Tenney, and that in consequence he no\v
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owns a one-third undiv:ided interest in said land, exclusive
of the interest now held by him as one of the heirs at law of
said Seymuor Boston, deceased, upon the. payment to said
,J. W. Boston by said V. R. Shackelford and E. H. DeJa.rnette,
Jr., or by some one for them, of the sum of $5,000.00 but
without interest thereon, said J. W. Boston shall sign, seal acknowledge and dielver a deed, in sufficient and legal form and
containing a covenant of general warranty and other covenants of title, conveying to said V. R. Shackelford and E. H.
DeJarnette, Jr., a one-third undivided interest in said tract
of land according to the proper description of said land as
shown of record, ·or as ma.y be otherwise made to appear.''
Fifth. Thereupon an appeal' from said decree was taken
by the petitioner and his said brother, C. ~f. Boston, to the
Supreme Court of Appeals of Virginia, in the cours~ of the
proceedings in which court a cross-appeal was filed ·by said
Virginius R . .Shackelford and E. H. DeJarnette, Jr., which
proceedings resulted in the affi-rmance in all respects of said
decree of May 5, 1928, an order of said Supreme Court of Appeals accordingly being duly entered on
.
Sixth. The opinion of said Supreme Court of Appeals of
Virginia, rendered on the decision of said case, appears in
Volume 153 of the Virginia official reports, at pages 591-602,
inclusive. It appears therefrom that, while said case was under argument, said Shaekelford and DeJarnette, througli
their counsel, expressed to the court their willingness to take
the three one-sixth interests in said tract of land decreed to
them by this court, in the event that the court should decide
that they were not entitled to a specific performance of said alleged contract for said entire tract of land; and this .will
appear more fully from the following language empage 5 ~ braeed in said opinion and shown on page 601 of
said official report, namely:
''The last contention of appellants is that, eve:q. if the deed
could be given effect as a contract to convey, as to the parties who signed it, the transaction would yet fail, for the
reason that none of the heirs could be held bound to a sale,
except upon the joint action of all the others. It was stated
at the bar of this court by counsel, that in the event this
-court refused to sustain their contention that a specific performance on the part of all the heirs should be decreed, the
appellees were willing to conform to the decree of the lower
court.''
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Seventh. Following the affirmance of said deeree, as above
shown, the petitioner and his said brother, C. M. Boston,
took- steps to comply with the decree of this honorable court
as set· forth in that portion of said decree hereinabove quoted
in pa.ragraph Fourth hereof; and on or about Jv[ay 30, 1930,
the directions of said decree as to the petitioner's brother,
C. M. Boston, were duly carried out at Orange, Virginia, by
the delivery by him to said Shackelford and DeJarnette of
a proper deed conv:eying to them his said one-sixth interest
in said tract of land and by the payment by them to him of
the sum of $2,500.00.
Eighth. At the time of the consummation of said matter
as to said C. 1f. Boston, the petitioner was not prepared to
comply with the requirements of said decr.ee on account of
certain liens existing on his interest in said property, the
satisfaction of which had to be arranged for. This required
time, since the holder of one of said liens, the petitioner's
sister Mrs. Tenney, resided in the State of California, and
the holder of another lien, namely, the petitioner's sister
Mrs. Lottie Leighton, resjded in the State of 1\fassachusetts.
Petitioner, however, then-that is to say, on said
page 6 ~ May 30, 1930,-advised said Shackelford and De. .
Jarnette that he would proceed as promptly as possible to procure the necessary papers for the release of said
liens and that, as soon as said papers were procured, he
would be ready to comply with the terms of said decree by
giving to them the required deed on the payment to him of
the sum of $5,000.00.
Ninth. Subsequently, the petitioner did procure the papers necessary anq proper for the release of said liens and
sent them, together with a deed duly executed and acknowledged and in proper form, conveying his two one-sixth interests in said. tract -of land, attached to a draft for $5,000.00
drawn on said Shackelford and De.Jarnette. Said draft and
accompanying papers were sent through the First and :Niel'chants National Bank of R.ichmond, Virginia, on or about
August 12, 1930. Said papers were submitted to said Shackelford and DeJarnette through the National Bank of Orange,
Virginia, and demand was thereupon made upon them for the
payment of said sum of $5,000.00 upon the contemporaneous
delivery to them of said deed and other papers. The petitioner files herewith, as Exhibit "B" herewith and as a part
hereof, a copy of a letter of instructions to said bank in said
matter, which instructions were duly complied with. But
said ~hackelford and DeJ'arnette declined to make payment
of sa1d draft, and, on the contrary, sent a letter to the peti-
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tioner's counsel, Henry C. ·Riely, noting their refusal to
make such payment and to. carry out said transaction in accordance with said decree and declining further to proceed
with the purchase of the petitioner's said two·sixths inte_rest
in said "tract of land. A copy of said letter, mark~d Exhibit
'' C' ', as a part hereof, is herewith filed.
page 7 ~ Tenth. The petitioner, theref.ore, avers and
charges that said Virginius R. Shackelford and E.
II. DeJarnette, Jr., have declined and refused to comply with
~he provisions of said decree of l\fay 5, 1928, requiring the
payment by them to the petitioner of the sum of $5,000.00
upon his duly conveying his two one·sixth interests in said
tract of land to them, and have stated their intention not to
comply with said decree in this respect; and said petitioner
further avers that such is still their position and attitude.
Eleventh. The petitioner avers that he is ready to comply
with said provisions of said decree of May 5, 1928, by mak·
ing due a.nd proper conveyance of a clear and unencumbered
title to his said. two one-sixth interests in said tract of land to
said Shackelford and DeJarnette upon the· payment to him
of said sum of $5,000.09; that the deed and ·other papers here·
tofore tendered to said parties, as above shown, he believes to
be correct and proper and legally sufficient to convey to said
Shackelford and De.Tarnette such clear and unencumbered title
.to said interest in said land, which deed and other papers, enclosed together in one envelope, duly endorsed and marked
Exhibit "D'', are herewith filed as a part hereof; but that,
in any event, petitioner desires and stands rea<iy to make
such title to said parties by executing and delivering all due
and proper deeds and other papers upon the payment to him
of said purchase price of $5,000.00.
Twelfth. The petitioner, therefore, prays for leave to file
this petition; that this petition may be treated as an amended
and supplemental bill, ·or such other form of pleading as may
be deemed by the court necessary or proper in a case
page 8 ~ of tl1is kind; that a rule may be issued against said
Virginius R. Shackelford and E. H. DeJarnette,
Jr., summoning them to appear and show cause why they
should not be compelled to comply with the prl)visions of said
decree of 1\fay 5, 1928, by paying to the petitioner said sum
of $5,000.00 upon the due execution and delivery to them of
a proper deed and other papers sufficient to convey a clear
and unencumbered title to them in said two one-sixth interests in said tract of land; that said Shackelford and DeJarnette may be so compelled and that the transaction for the
purchase by them of the petitioner's interests in said tract
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of land may be carried out and consummated as provided in
·said decree; that all necessa.ry and proper .proceedings may
be taken to accomplish the end herein prayed for; and that
the petitioner may have all general and proper relief in the
premises.
And the petitioner will ever pray, et~.

By

~icGUIR.E,

RIELY & EGGLESTON,
J. W. BOSTON,
His Counsel.

October 27, 1930.

EXHIBIT "B'' \VITI-I ABOVE

NAl\IIE~D

PETITION.

August 12, 1930.
First & Merchants National Bank of Richmond,
Richmond, Virginia.
Gentlemen:
We hand you herewith a draft dra,vn by us, as attorneys
for J. Vv. Boston, on 1\!Iessrs. Virginius R. Shackelford and
E. If. DeJarnette, J·r., of Orange, Virginia.
Upon the payn1ent of the amount of this draft to·
· page 9 ~ your correspondent bank, it will be authorized to
deliver the following papers now enclosed, namely:
l. A deed of bargain and sale from J. W. Boston to Virg1.nius R. Shackelford and E. H. DetTarnette, Jr., dated May
24, 1930, conveying a two-sixths undivided interest in a tract
of land, containing· 72311:! acres, more or less, as described
therein.
· 2. A deed fr01n J. vV. Boston to Virginius R. Shackelford
and E. H. DeJarnette, Jr., dated August 11, 1930, transf-erring and assigning to them the t"To-sixths undivided interest of J. W. Boston in and to a. clahn or claims for damages against the Chesapeake & Ohio Railway Company for
damages done by fire 'vithin the past fiye years to the tract
of land above mentioned.
3. An affidavit of Annie Tenney, sworn to on June 28,
1930, showing the loss or destruction of a note for $1,500
dated April 2, 1919, and payable twelve months after date,
and secured by a vendor's lien under a deed from herself
and husband to John vV. Boston, dated April 2, 1919, and of
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record in the Clerk's Office· of the ~Circuit Court of Orange
County, Virg·inia.
4. A power of attorney from 1\IIrs. Annie Tenney to A.
Stuart Robertson, dated June 28, 1930, authorizing the release of the vendor's lien last above noted.
5. A note of J. W. Boston, dated November 19, 1929, for
$2,000, payalfle two years after date to Lottie Leighton. This
note, your correspondent will be authorized, upon the payment to it of the amount of the draft above mentioned, to
mark '' P.aid'' and deliver to Messrs. Shackelford and DeJarnette.
6.- A power of attorney from Mrs. Lottie Leighton to A.
Stuart Robertson, dated J.\iiay 31, 1930, authorizing the release and marking of satisfaction of the deed of trust securing the above.$2,000 note dated November 19, 1929, from John
vV. Boston to James I-I. Price and Lottie Leighton, Trustees.
7. The original and one copy of a receipt, dated July 22,
1930, given by W. W. Briggs to J. W. Boston for the payment by the latter of $166.67, as more fully shown in the re-ceipt. Your correspondent is authorized to exhibit the original of this receipt to ~Iessrs .. Shackelford and DeJarnette and
to deliver to them the copy of the receipt, then returning the
original receipt to you.
Very truly yours,
HCR/ect
page 10 } Copies to:
~{essrs Shackelford and DeJarnette
Nir. J. W. Boston

P. S.-Mr. Robertson is asked to return to McGuire, Riely
& Eggleston the $2,000 note (Item 5, above), after he has

made use of it in marking satisfied the deed of trust by which
it is secured.

EXHIBIT "C" WIT·H ABOVE NAMED PETITION.
SHACKEJJFORD & ROBERTSON
Attorneys and Counsellors at Law
ORANGE, VJR.GINIA

August 13
1930

I
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H. C. Riely, Esq.,
Mutual Building,
Richmond, Virginia.
Dear Sir :We have a copy of your letter of the 12th to the First &
Merchants National Bank. The papers which you state a.re
enclosed with the draft drawn on us through the bank do not
comply with our agreement. We ha:v.e had so much trouble
and difficulty with this matter, we have decided.not to accept
the deeds from your client and not to proceed further with.
the further purchase of this property as we have a right to do
under all circumstances.
Yours very truly,
(Signed) V. R. SHACKELFORD
VRS:~I

page
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EXHIBIT "D" WITH ABOVE NAMED
PETITION.

1. SIGHT DRAFT DATE.D AUGUST 12, 1930, DRAWN
ON VIRGINIU:S R. SHACKELFOR.D AND E. H. DEJARNETTE, JR., By McGUIRE, RIEJ..~Y & EGGLESTON, ATTORNE·YS' FOR J. vV. BOSTON.

FIRST & MERCHANTS NATlON.AL BANK
Richmond, Va. August 12, 1930
.

.

192 ..

AT SIGHT .............................. PAY TO THE
ORDER OF First & ~ferchants National Bank of
Richmond .. . .• . ........................... $5,000.00
FIVE THOUSAND AND 00/100 ............... DOLLARS
Documents attached against payment.

VALUE RECEIVED AND CHARGE TO ACCOUNT

OF

To Virginius R. Shackelford and
E. H. DeJarnette, Jr.,
Orange, Virginia.
McGUIRE, RIELY & EGGLESTON
Attorneys for J. W. Boston.
No Protest. Take this off before presenting.
Customer's Draft.

.,
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ENDOR.SEA:IENTS:
i

Papers not satisfactory. Have taken
matter up with Drawer.

l
I

!

I

I

i'

:

1'

I

I

CANCELLED.
Collection
Number 98649.
pag~

lOb }

2. COPY OF 1\iEMORANDUM FROM FIRST

& MEROHANTrS NATIONAL BANK, RICHMOND, VA., REPORTING RETURN OF ABOVE DRAFT.

FIRST AND j\lfERCHANTS NATIONAL BANI(
RICHl\IOND, VA.
Advice
Please Report
by this No.
Mail to
98699.
NATIONAL BANK OF ORANGE VA.
Date Received Payer and Place Payable Amount Due Advice
to Your No. or Date.

No Protest.
VIRGINIUS R SHACJ(EJ..JFORD
AND E H DeJARNETTE JR.
}!XX

8/12
REG MAIL

5000.00
St
DOC
ATT
MCGUIRE RIELY &
E'GGLESTON
MUTUAL BLDG.

Special Instructions :
r

DELIVER DOCUl\tiENTS ON·LY UPON PAYMENT
SEE SPECIAL LETTER.
Exchange
15 Amt. Credited

i.
I

----------

so

Supreme Court of Appeals of Virginia.-

STAMPED: RETURNED
Aug. 18 1930
AS ATTACHED
HEREWITH
REASONS ENDORSED.

Collections not payable in
this city, whether entered as
cash or not, are received and
forwarded at depositor's risk
only. PROCEEDS CREDITED SUBJECT TO ACTUAL PAYMENT. We are
not responsible for items lost
in the mails.

page lOc ~

3. DEED DATED 1\fAY 24, 1930, FROM J. W.
BOSTON TO VIRGINIUS R. SHACKELFORD AND E. If. DEJAR.NE·TTE, JR., CONVEYING A
TWO-SIXTHS 1JNDIVIDFJD INTEREST IN TRACT OF
J.JAN·D IN ORANGE AND L~OUISA COUN-TIES, VIRGINIA.
THIS DEED, made this 24th day of May, 1930, by and between J. W. BOSTON, an unmarried man, party of the first
part, and VIRGINIUS R. SH.A.Ol\:ELFORD and E. H.
deJARNETTE, JR., parties of the second part,
WITNESSETH:
That, pursuant to the decree entered by the Circuit Court
of Orange County, Virginia, on 1\fay 5, 1928, in the cause
pending in said court briefly styled J. W. Boston and others
v. Virginius R. Shackelford and others, which decree was
affirmed by a decree of the S'upreme Court of Appeals of Virginia on January 16th, 1930, and in consideration of the sum
of Five Thousand Dollars ($5,000.00) pa.id.by the parties of
the second part to the party of the first part, the receipt of
which is hereby acknowledged, the party of the first part
hereby grants and conveys, with general warranty bf title,
to the parties of the seeond part .a. two-sixths (2/6) undivided
interest in the following property, to-wit:
All that certain tract, piece or parcel of land situate, lying
and being· partly in the County of Orange and partly in the
·County of Louisa in the State of Virginia, on both sides of
·the Neg·ro Run, about four miles eastwardly from the town
of Gordonsville, adjoining· the lands of C. H. Nelson, J. M.
Robinson, Joe Wright, John Cox, Welton and Miller and
others, and containing 723~;2 acres, more or less, said tract
of land being the same tract of· land that was conveyed to
John T. Boston by W. G. \Villiams, Trustee, and Fannie A.
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Talley, by deed bearing date J a.nuary 3, 1882,
of record in the Clerk's Office of Orange County,
Virginia, in Deed Book 51 at page 67, to ·which
said deed reference is hereby expressly made for a more full
and accurate description of the metes and bounds of said
tracts of land; said two-sixths interest in said tract of land
hereby conveyed having .been acquired, as to one-half thereof,
or one-sixth, by said J. W. Boston as one of the heirs at law
of said John T. Boston, now deceased, who died intestate, and
as to the other one-half thereof, or one-sixth, by deed from
Annie V. Tenney da.ted
, and of record in
said Clerk's Office in Deed Book · , pag~

·
page lOd

~

The party of the first part hereby covenants that he has a
right to convey said two-sixths tnterest in said tract of land
to the parties of the second part; that he has done no act to
encumber said interest; that the parties of the second part
shall have quiet possession of said in_terest free from all encumbrances ; and that he, the party of the first part, will ex ecute such further assurance of said interest in said land as
may be requisite.
WITNESS the. following signature and seal:
(Signed)

J. W. B·OSTON

(Seal)

State of Virginia,
City of Richnwnd, to-wit:

I, Gertrude R. Bowers, a notary public for the City of
Richmond in the State of Virginia, do certify that J. W. Boston, whose name is signed to the foregoing deed, bearing date
on the 24th day of 1\t[ay, 1930, has acknowledged the same
before me in my City and State aforesaid.
~ I further certify that my commission as a notary public
will expire on the 16th day of January, 1931.
page lOe ~ Given under my hand this 26th day of May,
1930.
(Signed)

GERTRUDE R. BOWERS,.
Notary Public.

4. DEED DATED AUGUST 11, 1930, FROM .J. W. BOSTON T,Q VIRGINIUS R. SIIACKELFORD AND E. H. DEJARNETTE, JR., TRANSFERRING AND ASSIGNING
HIS TvVO-SIXTI-IS UNDIVIDED INTEREBT IN AND
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TO FIRE DAMAGE CIJAilt1S AGAINST THE CHES'APJiJ.AKE & 01-IIO RA.IDWAY COMPANY FOR DAMAGES
T{l TRACT ABOVE }.fENTIONED.
·'

THIS DEED, made and entered into this 11th day of August, 1930, by and between J. W. BOSTON, party of the first
part, and VIRGINIUS R. SHACKELFORD and E. H. DEJARNETTE, JR., parties of the second part,
WITNESSETH:
That the said party of the first part, in cbnsideration of
Ten Dollars· ($10.00) and other good and valuable considerations, the receipt whereof is hereby acknowledged, does hereby grant, transfer and assign to the said parties of the second
part the two-sixths (2/6)' undivided interest of the said J. W.
Boston in and to a claim or claims for damages against the
Chesapeake & Ohio Raihvay for damages done by fire ·within
the past five years alleged to have been set out by the said
railroad company and to have damaged a certain tract of
land known as Slate Hill Farm, containing 723¥2 acres, more
or less, situate, lying and being partly in the County of
Orange and partly in the County of Louisa, in the State of
Virginia, more particularly described in deeds
page 10f ~ from the said J". vV. Boston and others to the said
parties of the second part, dated May 24, 1930,
known as the J. T. Boston Estate.
WITNESS the following signature and seal.
(Signed) J. W. BOSTON

(Seal)

State of Virginia,
City of Richmond, to-wit:

I, the undersigned, a notary public in and for the City and
State aforesaid, do certify that J. W. Boston, whose name
is signed to the foregoing deed, bearing date on the 11th day
of August, 1930, has acknowledged the same before me in
my City aforesaid.
My commission as a notary public will expire on the 16th
day of January; 1931.
·
Given under my hand this 11 day of August, 1930.
(.Signed}

GE·RTRUDE R. BOWERS,
Notary Public.
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5. AFFIDAVIT OF 1\fRS. ANNIE TENNEY, SWORN
TO ON JUNE 28, 1930, SHOWING LOSS OR 'DESTRUCTION OF NOTE FOR $1,500.00 DATE:D APRIL 2, 1919,
PAY.AJ3LE 12 MONTI:-tS Alt,TER DATE, AND SECURED BY A VENDOR'S LIEN UNDER DIDED FROM
HERSELF AND HUSBAND TO J·OHN W. BOSTON.
State of California,
County of Los Angeles, to-wit:
I, Ethelwyn K. Peterson, a Notary Public for the County
aforesaid in tho State of California, do certify
page lOg ~ that .ANNIE TENNEY, to me personally known,
this day personally appeared before me in my
said County and, being duly sworn, made oath as follows:
I was the holder of a note of my brother, John W. Boston,
for Fifteen hundred ($1500.00) dollars, dated April 2, 1919,
and payable twelve months after date at the Old Dominion
Trust Company of Richmond, Virginia, which note is secured
by a vendor's lien under a. deed from myself and husband to
said John W. Boston, elated April 2, 1919, and of record in the
elerk's office of the Circuit Court of Orange County, Virginia.
Said note has long since been paid in full to me, and I
·hereby acknowledge such payment and satisfaction. Upon
such payment I cancelled and returned said note to my said
brother, John W. Boston, and I have no knowledge now of
its whereabouts; or, if said note was not so returned by me
to my said brother upon such payment, as I believe it was,
it has now been lost or destroyed and cannot be found or produced. However, I now have no claim whatever under or by
virtue of said note.
(Signed)
''

MRS. CHAS. TENNEY
MRS. ANNIE TENNEY.

S'ubscribed and sworn to before me this 28th day of ,Jnne,
1930.
(Signed) ETHELWYN I(. PETERSON,
Seal :
·
Notary Publi~.
page lOh

~.

6. POWER O:B" ATTORNEY FROM MRS.
ANNIE TENNEY TO A. STUART ROB.ERTSON, DATED JUNE 28, 1930, AlTTHORIZING RELEASE
OF VENDOR'S LIEN ABOVE NOTED.

---~~-----

----------~-----~-

-~
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, l{NOW ALL ~IE:N BY THESE PRESENTS that I, the
undersigned, ANNIE TENNEY, do hereby make, constitute,
and appoint A . .STUART ROBERTSON, of Orange, Virginia, as my true and lawful agent and attorney in fact, for
n1e and in my name, place, and stead, to release on the margin of the page of the deed book in which the lien hereinafter
mentioned is recorded in the clerk's office of the Circuit
Cou-i't of Orange County, Virginia, the Vendor's Lien for
~,ifteen hundred ($1500.00) dollars reserved for my benefit
by the deed dated April 2, 1919 from myself and husband to
my brother, John 'N. Boston; and I hereby autl1orize and empower my said agent and attorney in fact to do all things
necessary and proper to make said release complete, legal,and effectual, as required by law.
VVITNESS my hand and seal this 28th day of June, 1930.
(.Signed)
''

1'IRS. CHAS. TENNEY
1'IRS. ANNIE TENNEY

(Seal)

~tate

of California,
County of Los Angeles, t<?-wit:

I, Ethelwyn K. Peterson, a Notary Public for the County
aforesaid in the State of California, do certify that ANNIE
TENNEY whose name is signed to the foregoing power of
attorney dated J nne 28th, 1930, has acknowledged the same
before n1e in my said County and State aforesaid.
I further cer.tify that my commission as a notary public
will expire OlJ the 25th day of August, 1930.
Given under n1y hand and official seal this 28th day of
June. 1930.
.
page lOi

~

(Sgd) ETHEI.rWYN l{. PETERS'ON,
Seal :
N-otary Public.

7. NOTE OF J. "\V. BOSTON, DATED NOVEJ\iBER 19,
1929, FOR $2,000.00, PAYABLE TWO YEARS AFTER
DATE TO LOTTIE LEIGHTON.

$2000.00

November 19, 1929

T'VO YEARS
after date I promise to pay
Lottie Leighton . . . ................. or order without offset
two thousand dollars.
Negotiable and payable at 503 Times Dispatch Bldg; Rich~ond, Value received. The drawer and endorser of this note·

•

i
I
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Shackelford, et al.

hereby waiv.e the benefit of his homestead exemption as to
this debt.
·
·
No.

Due

J. W. BOSTON

Endorsed as follows:
Secured by deed of Trust dated 11/19/29 to James H. Price
and Lottie Leig-hton, Trustees, from John W. Boston recorded Circuit Court Orange, Va.
Note: The above copy filed by leave of Court in the place
& stead of the original & leave granted for said original to

be withdrawn by counsel for Mr. Boston.
10-3-31

A. T. B.
I

''

page 10j +·

8. POW.ER OF ATTORNEY FROM MRS.
LOTTIE· LEIGHTON TO A. STUART ROBER.TSON, DATED ~IAY 31, 1930 AUTHORIZING liELEASE AND ~IARI{ING OF SATIS'FA.GTION OF DEED
OF TRUST SECUHING ·ABOVE $2,000~00 NOTE DATED
NOVEl\llBER 19, 1929, FROM JOHN vV. BOSTON TO
.JAlVIES H. PRICE AND LOTTIE LEIGHTON, TRUSTEES.
I<NOW ALL :WIEN BY THESE PRESENTS that I, the
undersigned, LOTTIE LEIGHTON, do hereby make, constitute and appoint A. STUART ROBERTSON as my true and
lawful agent and attorney in fact, for me and in my name,
place and stead, to release and mark satisfied on the margin
of the page of the deed book in which the deed of trust hereinafter mentioned is recorded, the deed of trust, dated November 19, 1929, between JOHN W. BOSTON, AND J A1\1:ES
H. PRICE AND LOTTIE LEIGHTON, TRUSTEES, and of
record in the elerk 's office of the Circuit Court of Orange
County, Virginia, in Deed Book 100 a.t page 27. And I do
hereby authorize my said agent and attorney in fact to do
all things necessary and required to make said release and
satisfaction legal and effectual.
·
WITNESS my hand and seal this 31st day of

~fay,

1930.

I

(Signed) LOTTIE LEIGHTON

(Seal)

5~

.

~upr€me
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State of Virginia,
City of Richmond, to-wit:
I, GERTRUDE R. BOWERS, a Notary Public for the
City of Richmond in the State of Virginia, do certify that
LOTTIE LEIGJITON, whose name is signed to the foregoing
power of attorney .dated May 31, 1930, has acknowledged the
same before me in my said City and S'tate.
I further certify that my commission as a Notary Public
will expire on January 16th 1931.
Given under my hand this 31st day of 1\iay,
page lOk ~ 1930.
(Signed) GERTRUDE R.

BOWERS~

Notary Public.
tJ

f

9. RECEIPT DATED JULY 22, 1930, GIVE~N BY W. W.
BRIGGS TO J. W. BOSrroN, li'OR $166.67, IN FULL· FOR
COMMISSION ·FOR SALE OF J. W. BOSTON'S ONETHIRD INTEREST OR HIS PORTION OF· J. T. BOSTON
ESTATE TO SHACKELFORD AND DEJARNETTE.
\V W BRIGGS & SON
LOCUST DALE, VI~INIA.

July 22, 1930.
Received of J W Boston One hundred Sixty-Six Dollars &
Sixty Seven cents in full for Commission for sale of his 1/3
interest or his portion J. T. Boston estate to Dejarnette &
Shackelford. This receipt is giv:en in full & waiving all farther
demands on my part without interest only demanding the
principle in full settlement.
.
.
(Signed)

W. W. BRIGGS.

page 11 ~ ORDER ENTERED NOVEMBER 1, 1930.
This day came J. W. Boston, by his counsel, and, by leave
of court, filed in open court his petition (J.ated October 27,
1930, and the exhibits therewith.
And then this cause came on this day to be again heard on
the papers formerly read and on said petition and exhibits
and was argued by counsel.
On consideration whereof, it being alleged in said petition
that Virginius R. Shackelford and E. H. DeJarnette, Jr.,

J. W. Boston· v. V . .R. Shackelford, et nl.
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have declined to comply with the provisions of the decree ent~red in this cause on 1\-Iay 5, 1928, requiring said J. W. B·oston, upon the paym~nt to him by said Shackelford and DeJarnette, or by some one for them, of the sum of Five Thousand Dollars ($5,000.00) to convey to them, in the manner
directed in said decree, a one-third (1/3) undivided interest
in the tract of land involved herein, and that said Sbackelford and DeJarnette have so notified said J. W. Boston accordingly; and it being further alleged in said petition that
said J. W. Boston desires to carry out the provisions of said
decree in the respect hereinabove set forth and to have the
decision of this court as to said matter-it is ordered that
said Virginius R. Shackelford and E. H. DeJarnette, Jr., do
appear before this court at the courtroom thereof at Orange,
Virginia, on the 24th day of November, 1930, at 11 o'clock
A. M., and do show cause, if any they can, why they should
not be required to comply with and carry out said provisions
of said decree by paying to said J .. W. Boston the purchas~
money therein specified, to-wit, the sum of Five Thousand
.
Dollars ($5,000.00), upon said J. W. Boston conpage 12 } veying to them by a proper deed, as specified in
said decree, the title to said one-third (1/3) undivided interest in said tract of land.
And it is further ordered that a certified copy of this order be served forthwith on said V. R. Shackelford and E. H.
DeJarnette, Jr ..
ANSWER FILED DE.OEMBER 5, 1930.
Your respondents, V. R. Shackelford and E. H. DeJa.rnette,
,Jr., for answer to a petition and exhibits, dated October 27,
1930, and filed in this court, respectfully answer and say:
~.,IRST. That respondents were ready, willing and anxious
to complete this sale and pay for the property decreed them
·by the court in this cause, but J. vV. Boston and C. M. Boston delayed and refused to deliver respondents a deed or
deeds to the half interest decreed by the court, and likewise
delayed and refused to release the liens against the half
interest decreed respondents, aud likewise delayed and. refused the payment of taxes.
SECOND. That finally, on the 30th day of 1viav, 1930, petitioners, J. W. Boston and C. 1\L Boston, came ..to Orange,
with their counsel, having advised respondents that all arrangements had been completed and deeds executed for delivery in compliance with the decree of the court, that re-
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spondents were, even then, ready and willing to complete the
transaction, notwithstanding the fact that there had been a
severe shrinkage of the value of the property invo~ved, and
notwithstanding· the unreasonable delay and repage 13 ~ fusal of the petitioners to comply with the terms·
of the decree; but, petitioners, by their own admission, were not aj; that tin1e prepared to clear the title to
the half interest decreed respondents, and the consummation
of the transaction was prevented by petitioners apparent inability to comply with the terms of the decree.
THIR.D . On the occasion last tnentioned the question
arose as to whether or not respondents were e·ntitle to an assignment of a claim for damages by :fire to the property in
question, alleg·ed to· have. been occasioned by the Chesapeake
and Qhio Railway Company, and petitioners, by their counsel, admitted respondents right to a one-half undivided interest to such damages, if any, and thereupon C. M. Boston,
through his counsel, requested respondents to close the transaction as to the interest of 0'. ~I. Boston and respondents,
although they were not hotnid so to do, did this in consideration
of the agreement n1ade with lienry C. Riely, counsel for petitioners, that the title would be prmnptly cleared of liens
and that a separate grant would be executed covering the alleged fire damages, thereupon an assignment or grant of
such damages wns drafted by l\ir. Riely and executed by
C. 1\L Boston and retained by 1\fr. Riely, with the de:finite 1
express and final agreernent that he would have the same
executed by J. W. Boston. Thereupon, and in consideration
of the· premises, respondents accepted a deed from C. l\L
Boston for a one-sixth undivided interest in the property,
and paid him his p1·o rata price.
FOURTH. The petitioner J. "'\V. Boston has failed andrefused to clear the title and to execute and deliver the grant
or assignment of the fire damages and has wilpag-e 14 ~ fully delayed the delivery of the deed in question, the clearing- of the title and the other matters required to be done by him hy the decree of this honorable court, and the said J. vV. Boston has wilfully refused
to cmnply with the tern1s of said decreo and the agreement
of his counsel made with respondents as to the time, place
and manner of making· delivery of title and still doth refuse
so to do.
FIFTH. The property involved has depreciated in value
to a great extent, to-wit: to the amount of $2,500;00 since the

J. W. Boston

v. V. R.. Shackelford, e.t al.

59

decree of specific performance was entered and respondents
allege and believe that by reason of the premises, they have
been and are released at their option from any liability or
responsibility for the performance on their part of the said
decree for specific performance.
On consideration whereof your respondents pray that they
be released and discharged from any further liability for the
purchase of the said property at the original purchase price
decreed, but respondents are ready and willing to take the
property subject to an abatement in the· purchase price of
$1,250.00 which amount these respondents allege and charge
represents a minin1un1 of the depreciation in the two-sixths
interest of the property referred to and representing the loss
and damages caused respondents by petitioners· failure and·
refusal to comply with the court's decree and the terms of
his agreements and the agreement made by and for him by
their attorney, Henry C. Riely to whom a deed representing
the assignment of the fire damages was delivered in escrow
and in the presence ·of respondents and in the presence of
C. ~I. Boston. And your respondents pray for all suchJJther,
further and g·eneral relief in the premises as the nature of
this case may require or to equity shall seem meet.
page 15 ~ That this answer be treated as a cross bill and the
said J. W. Boston and C. ~L Boston be made parties defendant to the same and required to answer. That
C. M. Boston be required to complete the assig-nment of the
fire damages and his attorney required to deliver the e:x.ecuted paper which was delivered to him in escro'v and that
J. W. Boston be required to deed his two-sixths interest in
the property and the fire dan1ages to respondents at said reduced price, to-wit : $3, 750.00.
And your respondents will ever pray, etc.
Respectfully submitted,
(Signed)
''

V. R. SHACI\:ELFORD,
E. H. DEJARNETTE, JR.

Subscribed and sworn to by the said respondents before
me this 5th day of December, 1930.
n1:y commission expires December 3, 1933.
Given under my hand this 5th day of De1nceber, 1930.
(Signed) ELOISE BROWNING,
Notary Public.

t:O
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DECREE ENTERED APRIL 8, 1931.
This cause came on again to be heard upon the petition of
J. W. Boston and the exhibits therewith filed, the answer of
E. H. Dejarnette and
R. Shackelford to the said petition
filed ·by leave in open court, and the general replication of said
J. W. Boston to the said answer; and was argued by counsel.
On consideration whereof it is orde~ed, adjudged and decreed that it be referred toW. C. Bibb of Louisa,
page 16 ~ Virginia, who is hereby appointed a special commissioner for that purpose, to take evidence and
to report to the court:

'r·

1st. Whether the petitioner, J. W. Boston, is ready and
able to d_eliver to E. H. Dejarnette, Jr., and V. R. Shackelford
a deed conveying to them, free of all liens and encumbrances,
a two-sixth undivided interest in the tract of seven hundred
and twenty-three and lj2 (723lj2 ) acres of land in the petition set forth and described, upon their, cotemporaneously
with said delivery, paying to him t.he sum of Five Thousand
Dollars ($5,000) as purchase price therefor;
2nd. Whether the said J. W. Boston has been since the 16th
day of January, 19'30, ready, able and willing to convey the
said two-sixth interest in said tract or parcel of land to the
said E~ .H. Dejarnette, Jr., and .V. R. Shackelford, and if he
has not been so ready, able and willing, the effect thereof
upon his petition to compel the payment by said E. ·H. Dejarnette, Jr., and V. R. Shackelford of the purchase price
thereof upon his now making delivery of a deed conveying to
them said land.
3rd. Whether there has been since the said 16th day of
January, 1930, through fault or delay on the part of the said
J. W. Boston such deterioration or depreciation in value
of the subject matter of this suit as would now render it
inequitruble to require the said E. H. Dejarnette, Jr., and
V. R. Shackelford to pay to the said J. W. Boston the said
sum of Five Thousand Dollars upon the delivery by him to
them of a. deed conveying a two-sia;th interest therein;
4th. Whether the petitioner, J. W. Boston, has, by his acts
since the 16th day of January, 1930, released, abandoned or
forfeited his right to reqnire ·of the said E. H. Depage 17 ~ jarnette, Jr., and V. R. Shackelford the payment
of the sum of Five Thousand Dollars upon conveyance by him to then1 of a tu.JO-sixth undivide.d interest in
the tract ·of land in the said petition and exhibits therewith
filed, set forth and described;
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5th. Whether the said petitioner, J .. W. Boston, has, since
the 16th day of January, 1930, wilfully failed or refused· to
deliver to the said E. H. Dejarnette and V. R. Shackelford a
deed conveying the said two-sixths undivided interest in said
tract of land to the said E. H. Dejarnette, Jr., and V. R.
Shackelford; and if he has so wilfully failed and refused, what
is the effect thereof upon his petition to require of the said
E. H. De·jarnette and V. R. Shackelford the payment by them
to him of the purchase price of Five Thousand Dollars therefor, upon his now delivering to them such_ deed.
Before taking the said evidence and making the said re·port the said W. C. Bibb shall give reasonable notice to Henry
C. Riely, Esq., of .Richmond, Virginia, ~ounsel for the petitioner, and to E. H. Dejarnette, Jr., and V. R. Shackelford,
Orange, Virginia.
MOTIONS OF J. W. BOSTON FILED OCTOBER 3, 1931.
And now comes J. W. Boston, by his counsel, and respectfully moves the court herein as follows, to-wit.:
1. To rehear and set aside and annul the decree· entered
herein on April 8, 1931, on the ground that said J. W. Boston is entitled to have the decree entered in this cause on JYiay
5, 1928, as affirmed by the Supreme Court of Appeals of
Virginia, so far as it bears upon the interest of
page 18 } said J. W. Boston in the tract of land involved
herein, given effect and enforced according to its
terms, without the further litigation of any further matters
between said J. W. Boston and Virginius R. Shackelford and
E. H. DeJarnette, Jr.
2. In the event that the foregoing motion be not sustained,
then that W .. C. Bibb, the special commis~ioner named in said
decree entered herein on April 8, 1931, to take evidence and
report to the court upon certain matters, as specifically set
forth in said decree, be directed to complete the taking of
said evidence and to file his report pursuant to said decree
within sixty days from this time.
·
Which motions are now
Respectfully submitted,
. J. W. BOSTON,
By His Counsel.
(Signed) -Mc.<JUIRE, RIELY & EGGLESTON,
Counsel for J. W. Boston.

------

--~
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ORDER ON ABOVE MOTIONS E·NTERED OCTO·BER
3, 1931.

This day came J. W. Boston, ,by his counsel, and, by leave
of court, filed his motion in writing that the decree entered
herein on April 8, 1931, be reheard and set aside on the
grounds stated in said motion, to-wit, that said J. W. Boston
is entitled to have the decree entered herein on ~fay 5, 1928,
as affirmed by the Supreme Court of Appeals of Virginia,
with respect to the interest of said J. vV. Boston in the tract
of land involved herein, given effect and enforced aooording
to its terms, without the further litigation of any
page 19 -~ further matters between said J. W. Boston and
Virginia R. Shackelford and E. H. DeJarnette, Jr.
And came, also, said Virginius R. Shackelford and E. H.
DeJarnette, Jr., and opposed said motion, on the ground that
the dec.ree of April 8, 1931, was correct and because no legal
notice was served of filing said n1otion, which last objection
was made after argument of ·said motion, although the defendants had received by letter notice of said motion, a copy
of which letter is filed with the record in this c.ause.
And, on consideration of said motion and of the opposition
thereto, and of the arguments of counsel, the court is of
opinion, and doth no'v so adjudge, order, and decree, that
said motion be, and it is hereby, overruled, to which decision
and decree of the court said ~T. W. Boston, by counsel, excepted.

AMENDED .ANS.WER FILED

~iAR.OH

10, 1932.

Your respondents, V. R. Shackelford and E. I-I. DeJarnette,
Jr., in further answer to the bill of complaint :filed in· this
cause, answer and say:
That since the filing· of the said bill against them, and
their original answer thereto, there has been a further depreciation in the market value of the land and tin1ber which
is the subject matter of this suit, and in their said answer
these respondents made a certain offer which the plaintiff
has not accepted, and has refused to accept, viz : to sell the
said land and tin1ber for $3,750.00 that is subject
page 20 ~ to the deduction in said answer referred to, and the
said offer is here. and now by these respondents
withdrawn.
.
.
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That the said plaintiff has never at any time: been' ready;
willing, anxious or able to deliver ·a good title to the said
land and timber, from the date of the contract in 1918 to the
date of the filing of this supplemental and amended answer;
that plaintiff delayed any offer to comply in· any way with
l1is contract for over eleven years; that the pa.rties to said
contract cannot, by a decree of specific· per'forrilailce, be puf
in substantially the same position whicl1 the p.arti~s had in
mind or view when said contract was entered 'into;'.that there
has been a change in condit"ions and in the value of the subject matter of the contract; and, that the prayer for specific
performance made by the plaintiff should be denied.
Your respondents· are advised and believe that although
it is not necessary it is proper for them to file- this supplemental and amended answer to the petition and exhibits filed
in this court by the plaintiff, J. W. Boston, and they ask and
pray that the same be so filed.
·
Your respondents are advised, believe and allege that the
prayer of the plaintiff in his petition filed in this cause for
specific performance, by these defendants should be denied
and refused, and these respondents having thus further answered, as they are advised it is necessary for them to answer,
they pray to be hence dismissed with their reasonable· costs.
And your respondents will ever pray, etc.
· (Signed)

"

E. H. DEJARNETTE, JR.
V. R. SHACKELFORD.

page 21 ~ ORDER ENTER.ED 1\IARCH 18, 1932, FILING
A1viENDED ANSWER.
This cause came on this day to be heard upon the papers
formerly read and upon motion of the defendants, V. R.
Shackelford and E. H. DeJarnette, Jr., for leave to file an
amended answer, which 'vas lodged with the Clerk of this
Court on 1\tiarch 10, 1932. And thereupon came J. W. Boston,
by counsel, and opposed said motion and the filing of said
amended answer.
ON CONSIDER-ATION W•HEREOF, the court doth grant
said motion, and th~reupon said amended answer was ordered
.
·
filed as of 1\llarch 10, 1932.
DEPOSITIONS TAKEN BEFORE COl\fMISSIONER . ·
BIBB, OCTOBER 28, 1931.
Evidence taken before W. C. Bilbb, Special Commissioner,
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appointed by the Circuit Court of Orange County, Virginia,
by decree in this cause of April 8, 1931; said evidence being
taken at Louisa, Virginia, on the 28th day of October, 1931,
after notice of time and place gi~en to Mr. Henry C. Riely,
Attorney, and Messrs. V. R. Shackelford & E. H. DeJarnette,
Jr., Attorneys, the notices of this hearing, duly acknowledged,
by them being hereto attached, as a part of this record.
Present: Mr. Henry C. Riely & William L. Clay, Attorneys of Richmond, Va., & 1\tfessrs. V. R. Shackelford & E. H.
De,Jarnette, Jr., Attorneys of Orange, Virginia.
Mr. Riely: ·On behalf of J. W. Boston, his counsel now
_
states that as far as the present hearing is conpage 22 ~ cerned he stands on the decree of May 5, 1928, as_
af.firmed by the Supreme f'..ourt of Virginia, under
which, in his view, ~{essrs. Sbackelford and DeJarnette are
obligated to pay to him the sum of Five Thousand Dollars
with interest, _upon his tender to them of a snfficient deed ·
of conveyance, conveying a good title to the two-sixths interest of J. W. Boston, in the tract of land involved in this
suit; which deed he has tendered, as shown by the record
herein ..
MR. V. R. SHACI{ELFORD,
a witness, after having been duly sworn comes and states as
follows:
By Mr. DeJarnette :
Q-1. State your age, residence and occupation?
A. V. R. Shackelford, 46 years old, residence Orange, Va.
Occupation Lawyer.
Q-2. Are you a party to this suit?
A. I am.
Q-3. In 1918 there was a contract entered into between vou
and E. H. DeJarnette, Jr., and certain of the Boston he'irs,
which was finally confirmed by the Supreme Court of Virginia. J. W. Boston it appears now owns a portion of the
interest which were then sued for, has tT. W. Boston and those
under whom he claims been ready and willing since the execution of the said contract to comply with that contract?
Mr. Riely: Counsel for J. W. Boston excepts to the foregoing question on the ground that it is not the issue submitted to the Commissioner, the issue is whether Mr. J. W.
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Boston, 'vas ready and willing to -comply with the
decree of the Court affirmed by the Supreme Court
of Virginia on the 16th day of January, 1930.
Mr. Bibb: The commissioner understands that the present
inquiry only contemplated what has occurred since the 16th
day of January, 1930, and I think that the evidence as to
whether a compliance has been made or just what has- been
done since the 16th day of January is the correct inquiry at
this time.
Mr. DeJarnette: By analogy I call the Commissioners attention to the law of evidence that in Divorce suits when the
.parties become reconciled they cannot later obtain a divorce
for acts before the reconciliation, yet in a later controversy
the Courts let in evidence prior to the reconciliaiion as throwing light on the later controversies.
Mr. Riely: Counsel for J. W. Boston replies to the statements of counsel just made that the rights of the parties are·
absolutely a.nd conclusively fixed by the decree of May 5,
1928, irrespective of their position prior to that time.

p~ge

23
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A. No, sir. Neither J. W. Boston nor those through whom
he claims have ever so far as I know been ready, willing or
anxious to comply with the contraet until the filing of the pe- .
tition by his counsel, which occurred after the market on
Timber and the value of his property had very materially
altered and even then what he offered by way of title was
not in accordance with the decree giving a clear title, nor
was it in accordance with the agreement with reference to the
settlement.
Mr. Riely: Counsel for J. W. Boston excepts to any reference in the foregoing answer. to the Timber market and its
effect on the transaction between the parties herepage 24 ~ in involved, on the ground that all issues between
· the parties with respect to J. W. Boston's obligation to convey a 2/t1th undivided interest in this property and
the obligation of Messrs. Shackelford & DeJarnette to pay
therefor the sum of $5,000 have been adjudicated and finally
settled by the decree -of 1\fay 5, 1928, and second, even if the
market has depreciated in value as stated in the answer just
given that offers no defense to the obligation of Messrs.
Shackelford and DeJarnette to pay the purchase money of
$5,000, upon the tender of a. proper deed of conveyance by
J. W. Boston, which has been made as shown by the record.
Q-4. no you know what happened to the timber market
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just after the written contract took place, whether it went
up or downY
1\Ir. Riely: Same exception as above.
A. At the time the contract was made in 1918 and for a
considerable period of time thereafter the timber market was
very strong probably the highest market for the class of
tin1ber on this property that has ever been known, certainly
in 1ny time.
Q-5. What·would probably have been the profit of De,Jarnette & Shackelford if .J. W. Boston & C. M'. Boston had complied with their contract Y
~fr. Hiely: Counsel for J. Vv. Boston, excepts to the question and any answer thereto on the ground that there is no
issue at all before the Court as to the failure of C. 1\L Boston to convey and as to J. "\V. Boston the only issue is, as to
his action subsequent to January 16, 1930.

A. Vve would undoubtedly hav:e been a·bie to have
page 25 } received profit of at least as much as we would have
.
paid for the one-half interest, which we were decreed by the court. In other words if we had paid $7,500.00
for one-half interest in this property in a reasonable time
after the contract was n1ade would have undoubtedly have
received a profit on our investment of $7,500, in n1y opinion
we would have probably received n1ore than that and I think
that figure is conservative.
1Ir. Riely: Counsel for J. W. Boston excepts to the foregoing answer, because the answer of .the witness deals in
general figures, and does not state the time in which they
were based or how they were arrived a.t.
Q-6. State shortly the different acts done by J. W. Boston
and C. J\L Boston and those under whom they claimed to
prevent the complying· with the contract, up to January 16,.
1930, and from that time forward.
1\Ir. Riely: Counsel for J. \tV. Boston excepts to the foregoing question and any answer thereto, because it does not
relate to any of the inquiries now before the Commissioner.
Counsel for J. W. Boston excepts further to the foregoing
question and any answer thereto insofar as it relates to C. ~L
Boston and moves that it be stl'icken out,. and as to J. W.
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Boston, insofar as it relates to a period prior to January
16th, 1930.
•
'
. Mr. Bibb: The commiss1oner is of opinion .that only. the
acts of omission or commission by J. W. Boston since the
16th day of January, 1930, are material so far as this hearing is concerned and any act of omission on the part of C. M.
·
Boston are not material as it appears that he has
page 26} already delivered. his deed and received the pur.
chase money and there is nothing in the record to
show that J. ,V. Boston is responsible for the acts of C. M~
Boston.
·
··
A.. It has been the same resistance to complying on the part
of J. W. Boston from the beginning or in ~918 in the first
place as the record will show he held an offer from DeJarnette & Shackelford and a partly executed deed while he
was ha:ving this timber cruised and its value estimated and
as the result of that investigation it was manifest that we
would get a very good bargain and when he sensed that situation he continued not only holding the partly executed deed,
but refused to comply at all, notwithstanding the fact that
we were always· ready, willing and anxious to comply with
the contract. The record will speak for itself as to what
occurred prior to January 16, 1930. On January 16th, 1930,
the S'upreme Court of Appeals rendered its opinion confirming the decree of the Circuit Court and requiring specific perfomance on the part of C. M. & J. W. Boston, after that decree of the Supreme Oourt of Appeals no effort or tender
of any kind was made by J. W. Boston. The first matter
that came up 'vas an obj~ction on his part, through his counsel, Mr. Riely to complying with the decree and a number of
issues were presented and conditions made by J. W. Boston
and C~ l\L Boston. I thought until I saw the record this
morning that these- matters had been submitted formally to
the Judge of the Circuit Court, but I do not find any decree
and it is quite likely that they were submitted inpage 27 ~ formally, at any rate J. W. & C. ~I. Boston refused
to comply with the decree at the time, because they
claimed DeJarnette & Shackelford were responsible to them
for certain timb~r alleged to have been cut by Hicks & Nelson, that W. W. Brig·gs was not entitled to interest on the
judgment granted him by the Court and various other obj-ections of frivolous nature it seemed to me, but in line with
his previous refusals to comply, putting us to delay and inconvenience and loss. After these matters had been threshed
out and either by the Court informally against the Bostons
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or .abandoned by ;him; we met in Orange on May 30th for the
pur,pose of closing the transaction. Mr. DeJarnette and I
Vi&re· prepared· at that time to pay for the property. It developed that there. was an unsatisfied lien on the J. W. Boston interest in the property, there were taxes delinquent
against his interest and he was certainly not then in a position to comply ·with the terms of the dec.ree by reason of
.these objections to the title, which were obvious. Also it
appeared that a fire· had burned over a part of this timber,
while the matter had been in litigation and Shackelford &
DeJarnette wished to have it clearly established that they
were entitled to receive and damages which might be recovered against the· C. & 0. Ry. Co., which it was claimed had
started this fire. At first the Bostons resisted any steps to
establish our ·right to this fire damage, but after some negotiations·we ·were asked oil behalf of J. W. Boston and C. M.
Boston to go ahead and take the one-sixth interest of C. M.
Boston and close with him. We did not want to
page 28 ~ close the matter in piece meals, but finally we did
agree that we would c.lose with C. M. Boston on
this condition that C. M. Boston would deliver us at ·that
time a deed to the one-sixth interest in the property and also
give us a supplemental deed conveying to us the fire damages
or claims against the Chesapeake & Ohio Ry. Co. These two
conditions having been agreed to a deed was prepared for
the Joint execution of C. M. & J. W. Boston. The deed was
signed and acknowledged by C. M. Boston and deliv-ered to
Mr. Riely so that it might be completed by the signature and
acknowledgment of J. W. Boston, and this deed was to be sent
back to us when the J. W. Boston transaction was completed.
We paid C. M. ~Boston the $2,500 then in cash and received
the deed for the one-sixth interest in the property. We did
not agree to pay him the $2,500 until it had been expressly
understood and agreed that we were to have both of these
deeds as the consideration for our payment of that sum of
money. I mean by this both of these deeds, the deed from
C. nf. Boston for his one-sixth interest in the land and the
interest in the fire damage. It was a Joint deed and that
deed, meaning the fire damage deed, was our deed, which we
paid for, and expected to have delivered in due course.
By Mr. Bibb: Were these fire damages to be transferred
to you and Mr. DeJarnette by deed or by assignment Y
A. The fire damages were to be conveyed to us by Deed, in
fact the Deed itself, which was executed by C. M. Boston and

J. W. Boston v. V. .R. Shackelford, et al.

69

acknowledged by him, was executed in my office,
page 29} and I understand that :h1:r. Riely has that deed now
and I think the best evidence of what was in that
Deed would be the deed itself.
By Mr. Bibb~ That was the Deed for the Fire Damage
that was a separate Deed from the '<!Onveyance of the onesixth interest in the land Y
A. They were separate deeds, as I recall it. The Deed for
the one~sixth interest in the property had already been prepared and ex·ecuted by C. M. Boston before Mr. Riely came to
Orange. The Fire Damage Deed was prepared by Mr. Riely
and ourselves there as one of the conditions precedent to our
paying 0. M. Boston $2,500, and we would not have paid the
$2,500 to him for the Deed to the land alone, but we required
or in fact they offered to make us this Deed if we would ·settle
with C. 1\{. Boston there that dav. The ·Bostons were disappointed.at not being in a position to deliver title to the interest of J. W. Boston and as I recall it it was after some negotiations and rather reluctantly that we concluded the C. M.
Boston transaction and it was only after their offer and the
actual preparation and acknowledgment and delivery of this
Deed to the Fire Damag•es to 1\fr. Riely that we were willing
to pay the $2,500 to 0. ~I. Boston.
By ~1:r. Bibb: If C. }L Boston conveyed and delivered to
you the Deed for his one-sixth interest at that time and you
paid hiin the $2,500, ''rhy was the Deed to the Fire Damage
held by Mr. Riely, was it because J. W. Boston was to join
in that same deed or was he to make a separate conveyance Y
.
A. The reason the fire damage deed was not depage 30 ~ livered to us was that it had been prepared as a
joint deed, but I felt and still feel that it is our deed
and we have been entitled to it all along and have been deprived of having a deed which was a material consideration in
this transaction, and a breach of the agreement and a noncompliance on the part of both· C. !L Boston and J. ,V. Boston because they were represented by the same counsel and
it was a joint transaction, the parties were there in person
with their counsel arid it was in.fact our Deed and I felt then
arid I feel now. that we were then and have always been entitled to have that deed, and later on when J. W. Boston
apparently wanted to give us a deed to the property his failure to attach the Deed for the Fire Damage for which we had
paid our money, to his draft was a very material breach of
our agreement.
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By Mr. Bibb: Was this deed to the Fire Damage a joint
deed of J. W. & C. ~f. Boston?
·
A. Yes, sir, it was. It was a joint deed fully executed by
C. ~I. Boston, and it was to be completed by the signing and
acknowledgment of J. W. Boston in giving us a clear title to
the property in accordance 'vith our understanding.
By ~Ir. Bibb: W a.s J. vV. Boston present in person at
Orange on l\1:ay 30, 1930, when this deed was drawn and exe-·
cuted by .C. l\L Boston "l
A. I don't recall. I know C. l\L Boston was there, I don't
recall whether J. "\V. Boston was there are not. However,
they were both represented there by lVIr. Riely.
.
By }\lfr. Bibb: vVhat I am trying to find out is
page 31 ~ whether there was any understanding at that·time
that so far as the Fire Damage conveyance was
concerned, whether C. 1\L Boston and J. W. Boston were to
act ·together or separately'
A. Yes, sir. They were to act together, the deed was a
joint deed prepared by lVIr. Riely and ourselves and th~y were
to act together in conveying this fire. damage to us and until
they agreed to that we were unwilling to pay the $2,500.00
and if I had had the slightest doubt in my mind at the time,
as to the completing of that transaction with reference to
the Fire damage I would never have paid that sum of money ..
My recollection is that it was probably an hour or two between the time that the negotiations had practically broken
off and the time that the Bostons through Mr. Riely had
agreed to execute the supplemental deed for the Fire Dam.

~~

1\!Ir. Riely: Counsel for J·. W. Boston excepts to the foregoing evidence of the witness especially that given in his
long preceding answer in reply to the last question by ~Ir~
DeJarnette, so far as it relates to any matters happening
prior to J anua.ry 16th, 1930, as not being involved in the issues now before the Commissioner. So far as the Fire damage claims are concerned exception is taken on the ground
· that regardless of the terms and conditions to which Mr ..
Shackelford has testified the decree of Court, with which we
were see]dng to comply required no such conditions and it
was ·not within the power of Messrs. Shackelford and De.J arnette to annex such a. condition with the Bostons to the
Court's decree. If they had any right to the fire damage, it
passed with the deed to the land.
·
page 32 ~

A. (Resumed by V. R. Shackelford.) After
30, 1930, sometime elapsed before a draft

~lay

/
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was presented by the Bank at Orange on Mr. DeJarnette and
myself for $5,000.00, the ·draft was dated August 12th, and
I don't reeall the exact date it was presented, probably a
day or so thereafter. The.· deed for the Fire damages did not
accompany the draft and there was a power of Attorney to
l\ir. Robertson, which I understood,. in fact he told m:e, that
he wrote ~Ir. Riely that he wo:uld rather not act as .Attorney
in fact for the Bostons in the matter. Neither J\{r. Riely or
Mr. Boston came to Orange and the draft was returned, Mr:
DeJarnette and I took the position that on account of J. W.
Boston's delay and his failure to comply with his agreement
and in view of the fact that during the time that intervened
the market value of this timber l1ad terribly deprec~a.ted that_
we were not bound to take the property, and that we then
wrote Mr. Riely to that effect.
·
Mr. Riely: Same exception as above· to any reference to
alleged damage resulting from delay which were claimed as
being caused by J. W. Boston.
Q-7. Was this deed to the· Fire damage understood between
you and J\1:r. Riely, Attorney for ,J. W. & C. M. Boston to be
a joint deed of C. ~I. Boston and J. W. Boston or to be separate deeds signed by each?
A. It was understood that it would be a joint deed. In
fact, it was a joint deed, the deed itself will show that fact
and if it will be produced it will speak for itself.
·
J\1:r. Riely: Counsel for J. W. Boston thinks
page 33 ~ that he has already advised ~Ir. Shackelford that
the deed is in his possession, that he has advised
l1im soon after his return to Richmond from Orange on May
30, that C. 1\L Boston had giv:en him explicit directions not to
deliver the deed, and that I felt bound by the directions of
my client not to deliver this deed, but that I now hold the deed
and as stated to ~fr. Shackelford that he is ready to deliver
the deed at any time and I thought that J\fr. Shackelford
would put that in the record in a statement he was contemplating making, but 'vhich he did not.
Q-8. Was this Deed prepared in the form and verbage approved by l\1:r. Riely, Attorney for J. W. Boston?
A. We prepared the Deed together. You, ~fr. Riely and
myself being present. I don't know who dictated the Deed,
but it was prepared by the three of us in my office,. dictated
to my Stenographer written out by her and signed and ac-
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knowledged by C. ¥. Boston in my Office and. the Dee<;l was
then taken by ~Ir. Riely for the pu~pose of having it com.,.
pleted by th~ signature and acknowledgment of J. W. Boston.
Q-9. Did -0, M. Boston receiv~ ~11 the money that was due
hini on account of the Execution, acknowledgment and de.
livery of this Deed,.
A. Yes, we paid him $2;500.
Q-10. Did you feel aft~r thi~ that C. M. Boston had rec~ived all the money that was due him for the Deed and that
he had a right to demand its disposal or that you a~d I, who
h~d paid our money for it, could demand its. disposal Y
A~ Th~ De~d and the interest conveyed by it was ours, at
l~&st I so regarded it, heQause. we paid our money
page 3~ ~ · for it at that time B:lld wo11ld not have p~id our
·
money on any other condition at that time~ Whether
or not we had a right to require this additional deed seemed
to me to make no difference, because it was defillitely agreed
and l)nder~tood and the (leed offered us by Mr. Riely for· his
clients, as pa.rt of the consideration for the ·payment, which
we then made.
Q-1:1.. Would you have paid the mopey if you had thought
that C. 1\t Boston co~lcl control the disposition of the same f
A. l would not~
Q-12. Have you ever asked Mr~ a.iely for the Deed or for
the production of the same?
A. I h~ve stated several times tbat I thought that we were
entitled to have this deed 1but Mr. Riely does not agree with
me and it seems to me it is a matter for the Court to say.
Q-13. Has he not refused to deliver the saJlle without a previous order of the Court?
A. He has s~id that he was holding the Deed subject to
the order of the CQnrt. He has not delivered the Deed to us
and I f~el quite J:Jure that he knows that we felt and still feel
that we are entitled to the Deed. Its production has been requested on at l~ast two previou~ o~a.sions.
Mr, Riely: Counsel for J. W. Boston st&tes of record that
he has made his position perfectly plain. . That he felt and
still feels that his custody of that deed was subject to the
prior claim of his Client, C. ~1. Boston. He has reported to
Mr~ D~Jarnette or Mr. Sh&ckelford, that Mr. Boston gave
him explicit directions not to deliver that deed, and that he
felt bound by his duty to his client to abide by those directions and that he thereupon advised Mr. Boston
page 35 ~ that he would have nothing f11rther to do with his
case and so wrote ~{r. Shackelford and has stated
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he holds the Deed subject to the order of the Court, but as
long as he holds the deed subject to the inhibitions of his
client, which he regards as a prior duty upon him he cannot
deliver without the order of the Court, that he has explained
·on a number of occasions to Mr. DeJarnette and his Associate Mr. Shackelford, this fact.
. Q-14. When Mr. Riely notified you that he would not deliver this deed to the },ire Damage, did he offer to return the
$2,500.00?
.A. He did not.
Qr-15. Do you know why Mr. R()bertson refused to act under Power of Attorney for the Bostons for the release of any
papers7
A. I think he wrote 1\fr. Riely the reason and I know he
told me when I told him that he had been made Attorney in
fact in the matter tha.t he preferred not to aet as Attorney in
fact for any of the Bostons because he did not want to be
involved in any matter as representing them and he felt that
it might be embarrassing to him, and he refused to act.
Q-16. Has J. W. Boston ev:er cleared his title to your knowledgeY
A. I have not examined the record lately, the last time that
I did examine it there was still a lien on his interest ·in the
property for sum $2,000.00 and interest I believe.
Q-17. Did his Deed which aooompanied the Draft without
the actual execution of the Power of Attorney pass a clea.r
title f
A. It did not.
Q-18. How much in your opinion has the market value of
this Timber land depreciated between January
page 36 ~ 16th, 1930, and August 12th?
.
A. At least 33~%. I expect 40 to 50%
'vould be nearer correct.

Mr. Riely: Counsel for J. W. Boston excepts to the· foregoing question and answer on the ground that no issue as
to damages claimed to have been suffered may be made as
against the obligation of 1\:lessrs. Shackelford and DeJarnette
to pay the sum of Five Thousand Dollars to J. W. Boston,
and that a mere statement of opinion in lump sum as just
stated is not competent evidence.
Q-19. T~ what do yon attribute this depreciation in values?
A. It is a well known faet that Timber along with prac_.
tically all other commodities has gone down and down continuously since ,January, 1930. The Timber market with
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which I am reasonably familiar, because there is a good deal
of. timber bought and sold at Orange and I come in contact
with timber people had not broken yery seriously in J a.nuary, 1930, but the break was 1Jrogressivley greater from then
on until the fall of 1930 and really since the fall of 1930 there ·
has been practically no market for timber or timber lands .
. :Nir. Riely: Same exception as last
W. Boston.

abov~

on behalf of J.

Q-20. '\Vhen Mr. Riely the Attorney for J. W. Boston came
to Orange in May, 1930, and before he had raised the issue
before the Court was he willing at that time that we should
have title to the interest of J. W. Boston in the land and also
to the Fire Damage for the sum of Five Thousand Dollars.
A. I don't understand the question clearly.
Q-21. Before the Court decided against Mr.
page 37 ~ R.iely's contentions was he willing for us to have
the Deed to the },ire Damages for the $5,000?
A. He was not willing to give us a deed or to assure us
that we would get· the fire damage. He did state I believe
that he considered that the fire damag·e would pass with the
land to us, but he was at first unwilling and so was C. 1\I.
Boston to make that clear and so we refused to pay C. 1vi.
Boston the $2,500.00, and after some negotiations they agreed
to make that clear and g·ive us this joint supplemental deed
and it was only on that condition that we paid the $2,500.00.
Q-22. Did Mr. Riely argue the question of Fire Damages
hefore the Court f
A. Not to my recollection. I don't recall that he did.
By Mr. Bibb: When did this fire occur?
A. 1926. The fire occurred while the suit was pendinp;.
Q-23. Has this Fire damage ·been finally collected?
A. Yes, all the parties including the Bostons and ourselves
brought suit ag·ainst the C. & 0. R.y. Co. and that suit has been

settled and the money received on account of C. l\L Boston's
interest in the land was paid to us about the first of October,
1931.

Q-24. The total collection was $600.00 was it not Y
·

A. It was.

By 1\-fr. Bihb: vVho paid you all your part of C. M.. Bostons
part of it?
A. ~Ir. Riely paid me $100.00, the C. & 0. Ry. Co. made a
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joint draft for $600.00 to DeJarnette & Riely, Attorneys for
all parties and $100.00 of this went to pay the C.
page 38 ~ ~f. Boston share, which went to DeJarnette &
Sbackelford.
By Mr. Bibb: When was the suit brought Y
A. April, 1931.
By Mr. Bibb: Were you and ~Ir. DeJarnette parties to the
suit?
A. All parties joined.
. .·
By 1\{r. DeJarnette:
.
Q-25. When Mr. Riely as Attorney fo~ J. W. ~o~to~ came
to Orange on May 30, 1930, was he willing before the court.
informed him that it had decided against him to deliver a
deed from J. W. Boston to us for the land, for $5,000, without
paying an additional sum, which he alleged to ·he due for timber cut by Hicks & Nelson?
A. Both C. 1\:L Boston and J . ."\V. Boston acting through
their counsel, Mr. Riely were unwilling to give us the Deed
for the interests of C. M. ·& J. W. Boston on ·the payment of
the sum of $7,500.00 in all, but they demanded re-imbursement for certain Timber Cut and raised some other questions
before the Court, which as heretofore ·stated ~ thought had
been decided by a decree, but apparently they were· decided
by the court informally, at any rate· the· questions were raised
by :Nir. Riely and we argued them before Judge BrownJng~
I expect there is some correspondence in our files which will
clairfy this matter.
· ·
·
·
Q-26. Will you look at your files and· see whe:ther or not
lVfr. Riely raised ·any ::;uch question in his correspondence?
4.. I find a letter of· .A.prill, 1930, from Mr. Riely addressed
to me in which he lists the five matters which he
page 39 ~ wished decided. 1\{y recollection is that all five of
these matters were argued before Judge Browning and as stated above he passed on them or some of them
informally. Mr. Riely came to Orange I think. I am not
sure about that, at any rate the matters that he had in mind
were presented to Judge _Browning and passed on by him. ·
lfy recollection is ·that he Q.ecided against lVIr. Riely's contentions, and the letter is herewith :filed as an exhibit with
my evidence marked V. R. S. #1. .
V. R. S. NO. 1-W. C. BIBB, COM.

COPY.
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McGUIRE, RIELY & EGGLESTON
Mutual Building

Mnrr.ay M. ~£cGuire
Henry C. Riely
John S. Eggleston
John H. Bocock

Richmond, Va~ April 1, 1930

Aubrey R. Bowles, Jr.
Peter Otey Miller
Mr. Virginius .R. Shackelford,
Orange, Virginia.
Dear Mr. Shackelford:

Re : Boston Land.
I have your letter of Mareh 31st.
I do not think that my clients are willing to sell the interests in this property which they hold for $7 ,500.00. However, I am forwarding a copy of your letter to each of them
and shall advise you further in the matter.
With respect to a .closing of the transaction pursuant to
the decree of court, as there are various matters to be attended to, do you not think it would be better to have a meeting of the parties either here or in Orange to carry through
the conclusion of the matterY Besides the passing of the
deed and payment of the purchase money, there are the mat_.
ters of (1) the release of the deed of trust on one of. the
interests, (2) the settlement of the Briggs judgment, (3) the
payment of costs to be adjusted, (4) the settlement of the
money derived from timber cut from the property, and (5)
the question of the handling of the claim for fire damageand perhaps other 1natters. Please let me know if you do
not concur in my suggestion as to this. I could myself come
to Orange, and probably my clients, so far as necessary, could
also do so.
I am leaving· Richmond tonight for an absence of a.bout a
week, but probably would not hear. from all of my clients before the expiration of that period anyhow.
With kind regards,
.
·
Very truly yours,
HCR/g

(Signed) HENRY G. RIEIJY.
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Q.-27. Can you think of anything else that would be relevant to the issues in this caseY
A. I have nothing in mind at this ·moment.
Without waiving any exeeption to the testimony given by
Mr. Shackelford on direc.t examination, counsel for J. W.
Boston proceeds to cross examine him as follows:

XQ-1. I understood you to say, Mr. Shackelford, that after
January 16, 1930, no effort was made on the part of J. W.
Boston to close up this transaction. Was I mistaken or not?
A. I don't recall having said that no effort was made, I
think the effort so far as ,J. W. Boston was concerned was
made to keep from eomplying and delay the transaction, .as
evideneed by your letter of April 1st, last, listing a number
of questions some of which certainly were not matters of ordinary detail in closing of a purchase and sale.
XQ-2. Have you in your files a copy of a. letter under date
of February 15, 1930, which was written by me to Mr. DeJarnette, I call for the original of that letter Y
page 40 ·~ A. I don't think I .have any letters here that you
wrote to :Mr. DeJarnette I only p.ave the letters to
me.
XQ-3. Can you produce that letter f
Mr. DeJarnette: I have not the letter here.

.!

XQ-4. Well, I show you a carbon copy of letter under date
of February 15, 1930, to Mr. DeJarnette. (1\fr. Riely here
reads the letter to ~ir. Shackelford.) Do you recall this letter?
A. I don't recall, but I have no doubt that you did write
it.
XQ-5. I understood you to say also that J. vV. Boston was
objecting to complying to the court's decree after January,
1930, when and where were those objections made?
A. Your letter of April first, which has been introduced
as Exhibit V. R. S. #l gives the list of things that you wanted
settled before the transaction was closed and my recollection
was as stated before that we argued them before Judge
Browning, but I seem to be in the minority with reference to
the recollection on that point. In fact I think they were decided',by decree of Court, but you have refreshed my memory
on that point and I think they were taken up informally between us with the understanding between us tl1at you would
present your views and we ours.
-
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XQ-6. I show yon a. copy of the letter of April 1, 1930, and
ask you to point out to me any objection made by Boston to·
the closing· up of the transaction~
A. As I understand it you take the position now tha.t the
Decree of the .Supreme Court of Appeals is absolutely final
and binding and nothing that happened subsequently thereto
has anything to do with the matter, but after the
page 41 ~ decree was entered you did not so regard it, as I
recall your position and your letter of April 1st,
mentions a number of items in the letter, 'vhich I consider not
matters of detail connected with the usual closing of a purchase or sale, are, the settlement of the Briggs Judgment in
which you took the position as I recall it that no interest'
should ·run on it, Judge Browning decided that the interest
did run on it, and the thing that makes me remember it particularly is the fact that your clients, after Judge Browning
decided that J\{r. Briggs was entitled to his -interest came to
Orange and saw ~Ir. Briggs, who is an old infirm man and
settled without paying the interest or saying anything to us
about it or to you about it. I think you wrote us, I have your
letter in my files in which you stated that B·oston had done
this without your knowledge and you expressed your thoroug·h disapproval of what they had done, if you are going to·
introduce the file .of correspondence here you 'viii find that
letter with reference to this Br~ggs inte~est. A~so the 8'ettlement of the money derived from Timber cut from the
property was not a rna tter of detail. I think you conten~led
that J\{r. DeJarnette and I should account for some fortyfive ·or fifty thousand feet of timbPr alleged to have been cut'
off of the property by Jiicks & Nelson. My recollection is
that the Court decided that that matter had not be presented
in any of. the pleadings of this case and whether you waived
your contention on that point or whether the court decided·
against you I am not sure, one or the other was the case.
The matter of fire Damages was another question mentioned
in your lett.er, which seems t<;> me to be not a matter of detail, but a substantial matter which you wanted
page 42 ~ decided before you closed the transaction.
XQ-7. Then, as I understand your construction
of these matters, as listed in 111y letter as objections to th~
closing of the transaction, rather than matters to be attended
to, before the closing of the transaction?
A. Yes. I think they are not matters which are usually
details to the closing of a transactiqn, but . rather matters
which you evidently considered to be of substantial nature.
XQ-8. But are they not matters referred to as matters to
be attended.to, and are they matters objected to?
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A. The letter speaks for itself. My understanding. wa·s.
that you regarded them as objections, because on your mo~
tion the Court informally·passed on them, and decided ag·ainst
you on all of them, according to my recollection.
XQ-9. Were they not matters tha.t I presented to you as
matters that must be attended to before the transaction could
be closed, but were not offered as objections to the carrying
out of the Court's decree?
A. J\!y understanding was that you regarded them as objections.
.
.
XQ-10. Does the letter say I would not close the·matter in
accordance with the decree, unless the matters were settled?
A. The letter does not so state, but' as a matter of fact you
did insist on having them pa~sed ·on before offering to com·. .
.
ply with the decree.
XQ-11. And as soon as they were passed on the transaction
was then closed with C. M. Boston, was it not Y
A. My mind is not entirely clear a$ to when those objec~
·
tions were taken up' b~fo~e the _Co:urt. I thought
page 43 r they were taken up by us in oral argument before
Judge Browning, but I _understood from you a few
moments ago, that they were- taken up in -correspondence;
and passed on informally.
XQ-12. Are you sure that there was any matter of contention or argument before Judge Browning as to the first ite;m
in my letter of April 1, 1930?
.
A. I have never stated that that matter was taken up before
Judge Browning.
XQ-13. So far as the settlement of the Bri,qg's judgment
is concerned, it was merely a question of whether it should
bear interest or not?
A. That is my recolle-ction. It was a question of whether
:Nir. Briggs was entitled to interest on his· money, it amounted
to considerable sum in proportion to the amount of the principal, because it had been running from 1918 to 1930.
XQ-14. And as to the matter of costs that was simply this,
that the Court had decreed in it's decree of ::1\iay 15, 1928,
that you and ::1\ir. DeJarnette should pay a part of the costs
and C. M. & J. W. Boston were to pay their part. We were
endeavoring to have determined at that time what you should
pay and what they" should pay.
A. I don't think I mentioned the matter of costs, as an
extraordinary detail in the closing of the transaction. I
expect you are correct about the matter of costs, it was a
considerable sum as I recall.
XQ-15. Are you sure that we took up and argued before

-
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tTudge Browning anything about the claim for fire damag~ 1
.· · ·
A. I am not sure. ~Iy best recollection about
page 44 ~ that is that on the 30th of May, we finally agreed
·
with you that we would have this joint supplemental deed covering fire damages, .. and I don't think Judge
Browning passed on it, if it was presented to him, because
there was nothing in the record about it.
XQ-16. Then your recollection is now that that was not
presented and he did not pass on it Y
A. Not exactly; my recollection is that it was discussed,
but not passed on by him, because there was nothing in the
record about it. I am not positive on that point. I know
that it was a v:ery definite issue between us and the Bastons, and they refused to, at first, recognize our right to these
.fire damag·es. ~Iy best recollection is that Mr. C. M. Boston
was· very insistent on that fact, that we were not entitled to
the fire damage, although you seemed to differ with h~m,
and thought we would be entitled to the fire damage w1th
the one deed, -but C. M. Boston did not agree with you at
all on that subject and insisted that we were not entitled to
the fire damages and nothing but his desire to close the
matter finally got us together.
XQ-17. As a matter of fact you have collected in full from
the C. & 0. for his share of the damage¥
A. We collected in September, 1931, but neither Mr. DeJarnette or I, so far as I know had any assurance until the
amount was paid that we would receive it. The fact that C.
M. Boston had directed you not to deliver the deed to these
fire damages and you felt bound by his directions certainly
made me feel and believe that he still claimed these fire damages and as a matter of fact so far as I know there was no
agreement or understanding about the fire damages until
they were actually paid. I felt that during this
page 45 ~ intervening time I was justified in looking at the
picture as it then appeared. I certainly had no
reason to assume that the Bostons would do anything more
than what they were absolutely compelled to do at the point
of the law.
XQ-18. Is it not a fact that the Bostons agreed to act with
you as co-plaintiffs in this suit and engaged ~Ir. DeJarnette
as counsel upon the agreement that he wa·s to receive a 107o
Attorneys fee of their share of the recovery?
A. I have· no knowledge of any such agreement. 1\fr. C.
1\f. Bost'On and I think one of his Sisters came to my office
shortly before this suit was brought, and to be perfectly
frank with you, I was thoroughly disgusted with the whole
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transaetion and told them tha.t I would prefer that they take
the matter up with rne, through ~[r. Riely. I understand
that they did then go to see Mr. DeJarnette. The truth is
that I did not know that the suit had been instituted until
several months after it had been instituted and thought that
the whole claim had expired on account of the Statute of
Limitations, but I did find out that afterwards that Mr. DeJ-arnette had brought the suit for us and approved of his
doing so. I know nothing about the details of his arrangements with the Bostons and did not participate in these ar·
rang·ements.
XQ-19. The fact is that you were a co-plaintiff in that action?
A. Yes. You say so and J\ir. DeJarnette says so, and I
am sure you know what you are talking about.
XQ-20. On what ground would you have been a co-plaintiff
in the suit, except as to the interest of C. M. Boston in these
fire damages Y
page 46 } A. Of course, that is the only ground on which
I had any interest. Of course, that is a ground
on which I would be interested in the question of fire damages. I might also be interested because of the situation between J. W. Boston and myself. I have not undertaken to
·analyze the matter one way or the other.
.
XQ-21. Was it not understood behveen you and Mr. DeJarnette and myself that the manner in which that suit was
brought, that it w·ould not prejudice the rights of any party 1·
A. I had no understanding with you or Mr. DeJarnette.
I was not consulted about it. I thought that what C. M.
Boston recovered would be held by you and you will recall
that 1 was surprised to know that this sum had been paid to
1\t[r. DeJarnette and since then Mr. DeJarnette has given me
his check for $50.00 one-half of the amount you paid him for.
C. M. Boston.
XQ-22. You did not participate in the counsel's fees?
A. I did not. I had declined to represent the Bostons in
that matter, when they came to my office for the purpose of
employing me. Under the circumstance I thought it would
be better if I did not act.
XQ-23. Do you know whether J\fr. DeJarnette made it a
condition, that he would not join the Bostons as co-plaintiff,
unless he should be employed as counsel and paid a 10%
Attorneys fee for representing the Bostons in this matterY
A. I don't know.
X~24. Did it occur to you that they already had their own
counsel in the person of myself?

82

.Supreme Court of Appeals of Virginia.

page 47 }

A. It did occur to 'me that they were already
well represented and that 'vas one of the reasons
why I thought best not to be employed.
XQ-25. Of course, Mr. .Shackelford I make no suggestion
that you were connected with this matter, but ask if you
knew of any such condition on the part of lVIr. DeJarnette?
A. No, but if he did I think it would be a perfectly fair
one.
XQ-26. Then the fact is that all the interest of C. M. Boston in the fire damage claim has passed to you and Mr. DeJarnette by a collection of his proportion in that claim. Is
that correct?.
A. Yes. That occurred in the fall of 1931, which is exactly·
the opposite position that C. M. Boston took in 1930, 'vhen
he directed you not to deliver the Deed for these Fire damages.
XQ-27. He has corrected his error, then 1 ·
A. He corrected his error too late to carry out his contract,
and evidently in an effort to mend his hold. The damage
that he had done in this transaction was when he refused
to comply, when he should have complied, and in the meanthne the value of this property had depreciated terribly.
XQ-28. Then the differen~e in the value of your claim could
not have depreciated during that time¥
A. I don't think that the fire damage claim would have been
affected as the 1neasure of damage would be based on the
value at the time the fire occurred.
XQ-29. What was your object in needing the deed from C..
M. Boston as to the fire damage claim, then¥
page 48 } A. Our object in needing· the ·deed was to make
certain that which was uncertain, and to ·be sure
that we would receive the property we were paying for.
. XQ-30. In other words you would get his share in the fire
damage claim to make certain you did get. it, by deed from
him~

A. We wanted this joint deed from C. 1\L & J. W. Boston
to make certain we would get this fire damage and we were
unwilling to pay any money to either one until that was done. ·
C. M. Boston, and I judge he also spoke for his Brother, J.
,V. Boston, did not rooognize our right to this fire damage ..
and maintained that we were not entitled to it, and when
he refused to let you deliver this deed he was re-asserting
the same contention.
XQ-31. Subsequently he receded from that position and
without opposition allowed you to collect his share· of the
damage?
·

J. W. Boston v. V. R.. Shackelford, et al.

83

A. In September, 1931. .
XQ-32. So you have gotten all that you were entitled tof
A. So far as the claim was concerned we did, but as stated
before it was an effort on his part to mend his hold and his
desire to comply with, what seems to me his obligation, was
about 18 months after the damage had been done.
XQ-33. And as to the interest of J: W. Boston in the Fire
damage claim did he not tender to yon along with the draft
a deed conveying his inter~st in the fire damag~ claim Y
A. My recollection· is· that he did~ but my agreement with
von and C. ~f. Boston was that the Joint deed to the fire damage was to accompany the settlement with J. W. Boston and
I would never have paid One do~lar of the Twentypage 49 ~ five hundred dollars to C. M. Boston except on that
basis.
XQ-34. What could· you have secured by the Joint deed
from C. ·M. & J. W. Boston that you did not equally as well
get by the payment of the C. M. Boston share to the fire damage claim and J. W. Boston's Deed to you as tendered Y·
A. C. M. Boston at that time refused to recognize our right
to these fire damages.
XQ-35. I ask you again, if you recall anything that you
would not hav:e as equally as well gotten .by receiving C. M.
Boston's share and accepting J. W. BoJ;ton's deed tendered
to you?
A. S"o far as the fire damage is concerned and looking at it
in September, 1931, you are probably correct, but the pic·ture entirely changed in 1931. The property was not worth
one-half of its value that it was in S anua.ry, 1931'
XQ-36. Are you certain Mr. Shackelford that J. W. Boston
was present in Orange on the 3oth of May, 1930. Are you
not sure that he was not present because of the fact' tha.t the
.Joint deed which was prepared in your office had to be ·taken
to Richmond to get his signature and acknowledgment, and
that was the reason it was not clos-ed there Y
A. I think you are correct, I don't think J. W. Boston was
present in person but you ·were there to represent him. I
think you represented both C. Ali. & J·. W. Boston.
XQ-37. You have spoken of Mr. Robertson, your partner,
having written to me and informed me that he was unwilling
to act under power of Attorney execut~d to him 'by Mrs.
Tenney for the release of Deed of Trust and also a. power
of .A.ttorney from Mrs. Leighton for a Deed of
page 50 ~ Trust, which she held against J. W. Boston. I
show you a letter dated September 24th, 1930, and
ask if you recognize this as his signature? .
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OOPY.

SHACKELFORD & ROBERTSON
Attorneys and Counsellors at Law
ORANGE, VIR.GINIA.
·September 24

1930

Original endorsed "V. R. S. No. 2 W. C. Bibb".
1rir. Henry C. Riely,
Mutuaf Building,
Ri chmo~d, Virginia.
Dear Mr. Riely:
My partner, V. R. Shackelford, told me sometime ago that
I had been named as Attorney in :B.,act for some of the Bostons relative to the release of certain liens and probably also
the marking paid of certain bonds or notes.
I do not wish to seem unaccommodating to you but I am
unwilling to act in this capacity for the Bostons because it
might lead to some misunderstanding with them later on. I
am writing you this for the reason that in case you wish to
make the release yon can. name some other person as the
Attorney in Fact.
.
With personal regards,
Very truly yours,
I

I

(Sgd)

A. STUART ROBERTS.ON.

V. R. S. No.2
W. C. B. Commr.

.ASR:B
COPY.

Law Offices
McGUIRE, RIE·LY & EGGLESTON
Ivlutual Building
Murray M. McGuire
Henry C. Riely
John S. Eggleston
.T ohn H. Bocock

•
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Richmond, Va. October 30, 1931.
Aubrey R. Bowles, Jr.
Peter Otey Miller
William C.. Bi•bb, Esq.,
Louisa, Virginia.
Dear Mr. Bibb:

Re J. W. Boston v. Shackelfo'rd and DeJarnette.
You will recall that I introduced in evidence on Wednesday, while cross-examining Mr. Shackelford, Mr. A. Stuart
Robertson's letter to me of September 24.. 1930, the letter
being marked by you as "V. R. S. No. 2". It was agreed
that I might hold the original subject to the order of yourself and the court, placing a copy in its place. I herewith
enclose such a ~opy.
Very truly yours,
HCR/mwc.

(Signed)

HENRY C. RIELY.

Enclosure.
A. Yes, sir, that is his signature, and I file this letter as
Exhibit ·v. R. S. #2 'vith my evidence. While this matter was
pending I mentioned to 1\fr. Robertson~ and asked him if he
knew that ~Ir. Riely had made him Attorney in Fact for the
Bostons and he said that he had la1own it, but that he did not
"rant to act as Attorney in fact for them, and I think I suggested to him, or he said he would 'vrite 1\Ir. Riely so that
he might have an opportunity to make the necessary changes,
so as not to inconvenience :Nir. Riely in sending the papers to
Orange and then finding that he would not act as Attorney in
fact for the Bostons.
XQ-38. When ~Ir. Robertson wrote that letter had you not
already very definitely advised me as Attorney that yuu were
not going to carry out the transaction Y
A. I think I had already written you because of their
failure to comply reasonably and· promptly with their obligations that we were not going to comply with the transaction. that was before 1\iir. Robertson wrote you.
XQ-39. I show you copy of letter under date of August 13th,
1930 and ask if you have any recollection of that letter?
A. Yes, sir. I wrote that. I wrote Mr. Riely that letter.
I don't think Mr. Robertson ·was advised at the time that
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the draft arrive, anything one way or the other, and the
matter came up in conversation between us on September
24th, and I think he said he thought he ought to write Mr._
. Riely, since he found out, so that lVlr. Riely might have an opportunity to substitute someone else in his place ..
·pag·e 51 ~

l\fr. Bibb. proceeds to examine the witness as
follows:

Q-1. Mr. Shackelford after the 16th of January 1930, on
- February 7th, I notice a letter in the files from I\:Ir. DeJarnette
to I\:Ir. Riely concerning· the closing of this transaction. So
far as you know is that the first sugg·estion from either side,
concerTting the closing of this matter, after th~ 16th of January "l
.
A. I could not say positively, because I don't recall anything sooner than that. If it is it would be in the form of a letter and I think 'this letter was within a week pr 10 days after
the decree of the Supren1e Court had been certified to the
Clerk. "\V e were prepared to close the transaction according
to tny recollection from the time that lVIr. DeJarnette wrote
'that letter.
Q-2. On the 30th of May 1930, if Mr. J. W. Boston had
been able and offered a clear title with deed with General
"\V arranty and transferred. the fire damage, 'vere you and I\ir.
De. rarnette prepared to pay the $5,000 and take a conveyance?
J.l. 1res, sir. Q-3. There i~ son1ething in the pleading here with reference to unpaid taxes, which have not been referred to today. Do you know whether or not there are any unpaid taxes
on this property for which I\{r. J. ·w. Boston 'vould be liable~

A. I don't know. We found taxes delinquent which we
thought applied to this property, and I understand, but don't
know it to be a fact, but I understand that Mr. Boston or
someone for him, have gotten a list of these taxes
page 52 ~ and paid them. "\Ve found delinquent taxes in
Louisa County, 'vhich in our opinion attached to
this Boston property.
Q-4. When you had the ag-reement with Mr. Riely in Orange
on I\fay 30th concerning the fire damage claim, and the deed
'vhich wa<:> drawn at that time. Did you and 1\fr. DeJarnette understand that I\fr. J. W. Boston and C. I\L Boston
would act jointly in the execution of that deed f
A. 1res, sir. The deed was drawn that way, and that 'vas
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certainly my understanding of the .matter and I think there
'vas no doubt about the fact that it was intended to be a
joint deed.
· Q-5. Will you state in the record what specific objection
you had to any of the papers which accompanie·d the draft
for $5,000 which reached Orange on or about August 13th,
which were to be given you in exchange for $5,000'
.A. Well we took the position that first that under the decree of the Court of Appeals there was no judgment against
us, and that we were not compelled to comply, and secondly
that by reason of the delay and the changed conditions we
were justified in refusing to g·o further with the transaction,
and as to the specific papers with the draft, we felt that we
were entitled to have this joint deed with reference to fire
damage. and that the deed from J. W. Boston alone was not
sufficient. I don't think we made any examination at that
tilne further in reference to the papers. We did not examine
the .Power of Attorney or say anything to Mr. Robertson in
one way or the other, or to Mr. ·Riely, the form of the Deed
to the property to the 2/6th interest was alright I think,
but there still remained the question of these de. page 53llinquent taxes in Louisa. I have not examined the
record her-e, I think 1\tir. DeJarnette has examined ,
the record here with reference to those taxes.
Q-6. But if the papers which accompanied this draft had
been free fron1 obj-ection would you all have honored the
draftY
A. No, sir, we 'vould not.
Q-7. As I understand that, then on August 13th or thereabouts when the draft reached Orange that you had decided
that yon would not accept the title and pay $5,000t
- A. Well, literally, that was not the case. Mr. DeJarnette
and I had not discussed the matter in any very definite way,
as I recall, until the draft arrived. We had wondered why
we heard nothing more from the draft or with reference to
the release of this lien because there had been more than 2
months since 1\IIr. Riely had been there on M.ay 30th, but when
the draft arrived Mr. DeJarnette consulted together about the
1natter and in vie'v of the changed situation and what 've
considered the unreasonable delay, the defects in the delivery of what we considered we purchased we felt justified in
refusing to pay the draft.
Q-8. vVhat I ,vaut to find out is whether when the draft
arrived payment was refused primarily because the papers
whi.ch accompanied the draft 'vere not regarded a.s sufficient
or whether after the draft arrived you decided you would not
take th.e property at all at $5,0007
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A. Both reasons were primary. We would not have paid
that draft as the papers stood, then, even, if there had been
·no.change in conditions because we did not regard them as a
compliance with our agreement.
Q-9. Had any question ever been raised or dispage 54} cussed between you and ~Ir. DeJarnette and Mr.
Riely or any of the Bostons concerning unpaid
taxesY
A. I cannot say very sure. ~ly recollection is that it was
referred to in our office on ~lay 30th. The other question relative to the release of this lien had been discussed since immediately after the decree in January 1930. I think that is referred to in Mr. DeJarnette's letter of February 7th, and
they had ample time to get that release from San Francisco
or anywhere .else .long before even 1\iay 30th.
Q-10. I notice in the letter of February .7th, that that letter refers to the satisfaction of other liens, and I am just
wondering whether any question of delinquent or unpaid taxes
had been expressly discussed or regarded as a lien which
'vould have to be satisfied 1
A. According to my recollection it had been discussed with
Mr. Riely, Mr. DeJarnette and I, we had been over to Louisa
and looked over the title very hurriedly, I think he just got the
matter of delinquent taxes, at any rate, 've were referring to
delinquent taxes in that letter, because it had been subject
to discussion between us at the time, because he and I were
not absolutely sure that some of these delinquent taxes applied
to this property. It is sometimes very doubtful from the description in the delinquent tax book.
Q-11. Did you understand from 1\'Ir. Robertson that he preferred not to act, or that he would not act 1
A. I understood that he would not act and so wrote Mr.
Riely.
Q-12. Do you know whether 1\'Ir. Robertson knew before the
information that he received from you that he had
page 55 } been named as Attorney in these papers 1
A. He did not know it until he wrote that letter. I don't mind giving exactly what occurred.
Q-13. In what way did the papers fail to comply with the
agreementY
A. First that they had been unreasonably delayed in being delivered. The Joint deed for the Fire Damage did not
accom.pany the papers. The creiinquent taxes. so far as we
were advised had not been taken care of and while I did not
kno'v at the time whether Mr. Robertson would act or not
I made no inquiry about that. I was talking with him about
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this matter and asked him if he knew that 1\!Ir. Riely had
appointed him as Attorney in fact for the Bostons for the purpose of making this release, he said that he did not and that he
did not want to act in that capacity. There had been a very
serious conflict all through this case between ourselves and
the Bostons, they had denied signatures, which we claimed
were genuine. To be perfectly frank he was not willing to
put himself in that position, but I sug·gested to him, or he
suggested to me that the fair thing to do was to write 1\!Ir.
Riely, so that he could re-draft his papers.
Q-14. On }tfay 30th was there any specific date or limit of
time placed to the time at which the matter was to be closed?
A. No, sir. At that time we were ready to comply and
were disappointed at not having the thing put through, but
conditions were changing very rapidly and even then since
January to ].\fay there had been a considerable change in the
condition of the timber market.
Q-15. On the 30th of :i\'Iay, according to your understanding
and Mr. DeJarnette's understanding of the matter
page 56 t the transaction ·was to be closed in a short time
thereafter, however?
A.. I don't recall that there was any agreement one way or
the other. lVIr. R.iely according to my recollection said he
would immediately take steps to get the title in shape, but
there was no agreement as to any particular date, I don't
think that would bind e"ither party one way or the other. He
indicated that he would immediately take steps to close the
transaction and we objected to not closing it that day.
Q-16. On the 30th of 1\!Iay when 1\!Ir. Riely told you that he
w·as going to 1nake immediate steps to close the matter did
you all suggest to him that if he did not actually close the
matter in a reasonable thne that you would not take the prop-

erty.
A. We had no agreen1ent.
Q-17. \Vas there any suggestion to him that if he did proceed to secure the papers to close the matter that he would be
doing a useless thing f
A. I don't reca!l that that 'vas discussed at all, and there
had been no particular disagreement on this point, but in a
general way, we had the impression that Mr. R.iely was going
to immediately take steps to g·et the transaction closed.
Q-18. As a matter of fact, if all parties had not anticipated that the transaction '\rould not possibly be closed in a
short time thereafter there would have been no reason for
the execution of this deed by ~fr. C. ~L Boston 'vith the understanding that 1\{r. J. W. Boston would sign it?
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A. That is correct.
Q-19. There must have been some idea in the minds of the
parties that the transaction could be closed after
page 57 ~ the 30th of ~fay~
A. I think that hnpression was in our minds,
but don't think there was anything said about it one way or
the other.
·
Q-20. Did you understand that before the 30th of l\tfay that
the n1atter would be in shape to be dosed on the 30th o'f May
and· would be closed at that time~
A. Y-es, sir. \Ve· had fixed on that day.
Q-21. Did you expect j\ifr. Riely to have all necessary papers
at that tin1e to close it~
A. Y ~s, sir, we did. We were prepared to close the transaction on that particular day, and that was the· purpose for
which we n1et.
·lVIr. Bibb: The con1missioner is going to file along with
this record a copy of the correspondence ~etween Mr. Riely,
Ivir. DeJarnette and 1\'Ir. Shackelford and some fe·w other letters, which has been certified to by Mr. William L. Clay, Jr.,
as correct according to the certificate which he has written
thereon, with the right on the part of any party in interest
to produce originals to show that there is anything incorrect
with this record as filed.
J\tir. DeJ.arnette: E. H. DeJarnette, Jr., objects to the introduction of the copy and sug·g·ests that the copies be returned
and the originals filed.
lVlr. Riely refers to his letter of June 5th, 3rd paragraph
showing that the papers had gone forward to ~irs. Tenney
and that he would be ready to communicate with them as soon
as he heard from her.
Q-22. 1\'Ir. Shackelford you state that in the spring of 1930
the value of tin1ber lauds and timber thereon was constantly
changing· fr01n the early spring of 1930 up until
page 58 ~ August of 1930. Do you know what substantial
changes had occurred in values as between those
dates~

a

A. I have stated above that there had been substantial decline in the value of timber and timber lauds, such as this. I
can state my opinion that the shrinkage 'vas at least one-third
and probably n1ore.
!fir. Riely: Counsel for J. W. Boston objects to· the expression of the opinion of the witness,. as to the value of timber
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and the change in the value of timber as immaterial and ir-

relevant.
A. As proof of this matter you will find in the correspondence refusal on the part of the Bostons to consider the sale
of the one-half interest in this property at $7,500.00 and. suggested a price of $10,000, I think you will find that in the
correspondence in August they were seeking to compel us to
take this property based on a property valuation of $7,500,
for one-half interest. It seems that there is v·ery good proof
in the record from the Bostons themselves as to the fact that
there had been a substantial declin-e in the value of this property.
· ~-23. Did you betwe~n January 1930 and August 1930, do
you recall if you ever had a conversation or interview with
J. vV. Boston or-were all of your transactions with Mr. Riely?
A ....t\JI with ~Ir. Riely, as I recall.
Q-24. Up until ~fay 30, 1930 from January 16th, or after
the confil'lnation of the decree of the Lower Court did you
have any personal interview with ::1\'Ir. Riely or 'vere all of the
transactions shown by the correspond-ence Y
A. ~Iy recollection is that it 'vas all shown by the correspondence, until we met _on 1\fay 30th in Orange.\
page 59 ~ Q-25. Have_ you or 1\IIr. DeJarnette claimed or
contended that this decree of the. Supreme Court
affirming the dccreee of the L-ower Court required these conveyances fron1 the Bostons, 'vhether that requir-ed joint conveyances from then1 or separate or whether one depended
upon the other, or .not?
.
A. So far as I kno·w that question has not been discussed.
rrhe question has been discussed, though as to our position
that the decree is not a judgment against us.
Q-26. \Vhat effect would C. H. Boston's f~ilure to join in
this fire damag·e conveyance have on J. W. Bostons individual
conveyance of his fire damage. How would that have affected
you all, so far. as J. W. Boston is concerned?
A. Only this that we had an understanding on May 30th
that if we would settle with C. M. Boston at that time· that this
Joint deed for fire damage would be delivered back to us
when we settled with J. W. Boston, that was the understanding
at that time.
·
Q-27. How would it n1aterially have affected you though if
they had acted independently of each other in making these
conveyances1
A. If they had act-ed independently and delivered the deeds
for the fire damage and lands too, it would have been the
same thing, and there would have been no difference.
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Q-28. Then as I understand the only advantage that you
would have received by receiving the joint deed from both
of these parties for the fire dan1age would have been solely
to actually deliver the C. }I. Boston deed to you, which had
not been delivered 7
·
A. I think that is substantiallv true. We re. page 60 ~ garded it, as an inlportant matter and so important
that we only concluded the purchase from C. ~I.
Boston on that condition, and ~Ir. Riely was acting for both
J. W. & C. JYI. Boston at that time, and we considered that
we were entitled to have what we paid for, whether it was
worth much or little. ·we were entitled to have the very thing
for which we had paid and to have the transaction closed iu
accordance with that understanding under which we had
parted with our money.
Q-29. When you paid lvir. C. M. Boston the $2,500, you
did not actually receive a transfer of his fire damage. Was
it understood that at the time you paid J. W. Boston that you
would receive at that tin1e not only of J. W. Boston his ~,ire
Damage Claim, but C. M. Boston's as well?
A. Absolutely, that was the understanding that if we
would settle 'vith C. ~L Boston on that day, May 30th, that he
would execute the deed which he did, and that that deed would
be delivered to us by J. W. Boston as a part of the closing
of that traqsaction, and the deed so far as 0. M. Boston was
concerned was beyond his power and control, and was held
by Mr. Riely, as J. W. Boston's attorney for the purpose of
completing· the transaction, and that deed 'vas to come along
with the deed from J. W. Boston to the land, and as a part of
the transaction.
Q-30. The money that you paid was it paid to Mr. Boston
or to lvir. Riely1
A. 1\{y check was to Mr. C. M. Boston. We were all there
together in my office at the time. I think Mr. DeJarnette and
I each drew our check for $1,250.00.
page 61 ~ Q-31. Suppose Mr. C. ~I. Boston broke his agreement with you by notifying his attorney not to deliver this deed, according to your understanding did that
preclude 1\~Ir. J. W. Boston or make it impossible for him to
conclude the transaction 7
A. That was n1y understanding, that lvir. Riely was acting
for both and that if for any reason the deed was not delivered along with J. W. Boston's deed for the landJ and that
was not complying with our agreement. liy understanding
was when that joint deed was not delivered, that 'vas a breach
of the agreement both by C. M. Boston and J. W. Boston;
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the Bostons contended that we were not entitled to the Fire
Damage, and that they were entitled to the fire damage; that
the deed they offered us, they did not admit that that carried
fire damage. We only paid the $2,500 when that matter was
cleared and whether we had a right to demand the supplemental deed for the fire damage or not 'did not make any difference
because they agreed. to give us that deed and received our
money.
Q-32. Since this draft was drawn pn you and ~Ir. DeJa:rnette up to the time that the petition was filed have any negotiations transpired since that time, other than the correspondence?
A. No negotiations, probably one or two exchanges of
letters, as to the time and place of taking up I\{r. Riely 's motion before Judge Browning.
By Mr. Riely:
XQ-1. Mr. Shackelford you made the statement that when
the draft came on or about the 13th of August 1930 you were
wondering· why nothing had been said since the 30th of May,
about that matter. Have you not overlooked the
page 62 } letter that on the 26th of ,July I wrote you that
I had the necessary papers in hand and would
shortly draft on you for the money, that I wanted to take
up some matters with you in the meantime?
A. \Ve never had any agreement about the draft as I recall
You did write on July 26th and your letter is in the file. I
did not have any letter in mind, but I don't think that changes
my statement, that Mr. DeJarnette and I had both commented
on the fact that you were a very long time in getting these
matters c~osed.
XQ-2. ~Iy question is that you had made the statement, as
I understood it, that you had heard nothing fro1n me. Is
that correct Y
A. If I said that I must have been mistaken, because apparently you did write us a letter on the 26th of July.
XQ-3. Now as to the matter of the taxes, is it not a fact
that that was investigated and it was found there were no de_
linquent taxes on the property?
A. I don't know, ~Ir. Riely. As I stated before, I am not
sure about that. 1\iy understanding was that they had gotten
a statement of these taxes, and I don't know what disposition had been made of them.
XQ-4. In all events that was not a 1natt-er of difference between us on J\fay 30th, when you settled with C. lVL Boston 1
A. It was a matter of difference, but it did not prevent our
dealing with C. I\L Boston.
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XQ-:5. Do you know now \Vhether there are any delinquent
taxes on the property, prior to the settlement with C. ~L Boston'
A. I don't kno\v. I shnply stated my ree.o11ec.t.ion of that
1natter which was that 1\'Ir. De,J arnette had reported certain
delinquent taxes against this property in Louisa County.
Xtl-6. But, as I understand it, you are unable to definitely
tell the Commissioner that that is an objection to
pa:ge 63 ~ t1Ie title of th.e property Y
.
A. It \vas an objection·to the title of the property
at the date it was discussed, I have the impression that it has
been cleared up in son1e way since, but just how or by whom
I don't know.
XQ-7. You cannot tell us the amount of them or on what
property they applied?
A. No, ~1:r. DeJarnette looked up the taxes and I am not
sure that he made a detailed statement of them, but he did call
my attention to that fact, and I understand that you or ~{r.
Boston did come to Louisa and clear them up.
XQ-8. All I an1 trying to get at, ~Ir. Shackelford, is that a
reason now, or on August 13, 1930 you declined to accept the
conveyance of the property 7
A. That 1night be called a good reason. I had it in .n1y
mind or stated it to you, I don't recall. If there· are delinquent taxes ag·ainst a piece of property the title was not clear,
and we were entitled to a clear title. Mr. DeJarnette reported that there were delinquent taxes against this property.
XQ-9. Do you personally know \Vhether there are or are
not delinquent taxes against this property Y
A~ I have stated several times that I did not know whether
there were or were not and cannot of my own knowledge ·state
that such taxes were delinquent, but 1\:Ir. DeJarnette did report that there were delinquent taxes and that you or one of
the Bostons expected to come over to Louisa and take that
matter up with the Clerk and get the matter setpage 64 ~ tl(3d. I have th€ in1pression that that 'vas done.
XQ-10. Does that within your knowledge preRent a reason why~
~Ir. Dc.J arnette: I object to the question as the witness has
answered the question two or three times~
l\Ir. Riely: ~1:r. Shackelford will not take the position, as
I undcr'stand his testi1nony that that is or is not an objection
to the title here.

XQ-11. (Above question continued) you should not accept a
conveyance of J. W. Boston's interest in this property~

J. W. Boston v. V. R. Shackelford, et al.

95

A. That question is difficult to answer, because it assumes
that I had a present knowledge of things which I have several
times stated that I did not have present knowledg~ of. Mr.
DeJarnette reported that the~e were delinquent taxes, and if
that was fact he, being an attorney, and having looked into
the matter, I think it would be a good ground of objection
to the title and at that time and at this time, unless they
have been paid or established in some way, as not binding
on this ·property. l\fy recollection is that Mr. Boston or
yourself said at our interview on May 30th you would come
over and try and get the delinquent tax matter cleared up,
which may have been done. I don't know whetlier it was or
not.
.
XQ-12. ·You did .not make it a condition in closing with
C. 1\L Boston on that day that those taxes must be paid 1
A. We did not. We were willing to trust that to you and
also we felt protected as we were only getting a one-half interest. in the property and we felt that we would have a certain degree of protection that the other half interpage 65 r est of the Bostons would be liable for the taxes
rather than our one-half interest if we concluded
the purchased.
XQ-13. But at this stage of the matter you cannot state
whether there are any such taxes or the amount thereof Y
.li.. I have tried to answer that. Of my own personal knowledge no. Based on the R-eport of 1\'Ir. DeJarnette, as I have
stated above there were delinquent taxes on the property.

a

~Ir. Riely: Counsel for J.· W. Boston excepts to the statement of the witness as to any report made by Mr. DeJarnette
on the ground that it is hearsay and incompetent evidence
and asks that it be stricken from the record.

A. l\fy recollection is that :Nir. DeJarnette's investigation
of these delinquent taxes left the matter somewhat uncertain
as to whether they actually applied to this Boston land. The
tnatter was discussed and was considered serious enough
for 1\fr. Riely or the Bostons to indicate that they would look
into it and have it corrected, if necessary.

And further this deponent saith not.
(Signed)

V. R. SHACKELFORD.

~uprcme
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E. H. DeJARNETTE, JR.,.
another witness, being first duly sworn, testifie~ as follows:
. • ..
By .].{r. Shackelford:
Q.~l. State your name, age, residence and occupation t
A. E. H. DeJarnette, Jr., 52, Attorney at La\v. I am also
an expert on Timber land propositions.
Q-2. Mr. DeJarnette how many years have you
· page 66 ~ been dealing in timber land~
It is understood that Mr. Riely \vishes to object to this line
of evidence in regard to timber lands, and that the objection,
which he h~s stated in the record to similar evidence given by
Mr. V. R. Shackelford, and that the same will apply to this
line of testimony without having to repeat the objection.
A. Over 20 years, about 25.
Q-3. To what extent during that time, Mr. DeJarnette have
you been dealing in timber and timber lands'
A. I own now I expect over 2,000 acres of land. I have
bought and sold I suppose 100 tracts of land during this period, and have been interested in buying in of ties and selling
same for a number of years, but" not actively in the last few
years.
Q-3. Will you please in your own language, state the circumstances leading up to the matter now in issue with particular reference to whether or not J. W. Boston has been
ready, willing and anxious to comply with the sale of his twosixth interest in the Boston ·prop~rty, \vhich has been decreed
to Shackelford and DeJarnette by the Supreme Court of Appeals'
·
Mr. Riely: Counsel for J. W. Bostons, excepts to the above
question and any answer thereto on the ground that it is not
within the matters of reference now before the commissioner,
acting.
A. In 1918 W. vV. Briggs, acting under power of
Attorney frQm C. M. Boston, and claiming to act
for J. T. Boston heirs sold us an interest of J. W. Boston
and others in the land in controversy. J. W. Boston and
others .brought a suit to enjoin us from cutting timber, although they had signed a deed conveying us the land and held
same while they cruised the timber. The market \Vas then
advancing and it appeared we were getting a good bargain
and he refused to deliver the deed. The market advanced

page 67
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very rapidly and if we <!ould have received title to this lancl
we should hav-e made a profit of around $10,000.00 for a onehalf interest. The price of lumber from 1928 on gradually
declined. In November 1929 there occurred a shake up in
Wall Street Stock market such as had never been known of
in the History of the World, a great many stocks dropped
losing half of their values, some 9j10. It was a real cataclysm and no-one knew what 'vould be the final meaning and
result of this ups-et of all known values. This sweeping away
of values in the stock market did not reflect itself in the market
of timber and tin1ber lands materially until about lVIarch 1930.
I believe it was about this time that the pulp wood people
cancelled their contracts and even then the buyers of timber
were still hopeful and the full down-swe-ep of prices was
not realized until about June or July 1930. We
page 68 } <!ould have taken a non suit in my opinion in the
Supreme Court of Appeals at any time, b-efore the
decision was awarded g-ranting us the privilege to pur<!has~
the ma~k-et v·alue of the property had not depreciated to such
an extent that the property was not a good bargain when
the Court entered its decree in our favo1·. This is borne
out by the fact that we did not take a non suit and further by
the fact that th-e defendants did not confess error and allow
us to have the property, under the terms of the contract.
Between January 16, 1930 and August 1930 in my opinion
at least one-third of the value of this property was lost in
depreciation. due th-e unheard of slump in prices and the upset in the timber market. As late as March 1930 we really
thought we might buy out all of the Boston interest on the
ba~is qf $15,000, 1\tir. Riely's letter of about that date stat-es
that they would not a~cept such a price, but still wanted a basis price of $20,000, ~Ir. Riely notified us by letter, 'Yhich is
:filed that he would be ready to close the transaction on l\{ay
30th, but refused to do so unless we would pay him an additional sum of money over and above the contract price for
certain alleged timbe.r cut by Hicks & Nelson and he also refused to comply with our request to g·ive us a Deed to the
Fire damage, which was later comprornised at $600.00. vVc
n1et in Orange on 1\tiay 30th, as I now recollect, and he argued
before the Court trying to make us pay the additional sum for
the ti1nber cut. I was also under the impression that he al:;o
argued the qu-estion of fire damage, but a1n not po5itive as to
this. He also refused to pay interest on the Briggs judgrnent.
The court indicating a decision against him on this point and
interpreting the Decree of the Supreme Court to
page 69 } mean that it would bear interest. 'Vhen he canw
to Orange on the 30th he did not bring a deed either
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joint or separate signed by C. M. Boston for fire damage,
and the Bostons insisted that we were not entitled to a right
or deed to the fire dmnage and brought no deed whatever,
from J. W. Boston, although we expected a deed from J. W.
Roston at that time and if he had brought same we would
have then and there paid him the purchase money. Neither
had he cleared the title of J. vV. Boston so as to clear same of
Deeds of trust which were against it, although I believe he was
notified during· the Winter that such a cloud existed against
his title. However, we were tired of litigation and wanted
to get the matter closed, C. M. Boston wanted his money and
he then and there, through his Attorney Mr. Riely agreed
with us that he would execute a separate deed to be a joint.
doed ~o be executed by him and J. W. Boston conveying us
t.he fire damage, so that our right to the same would be unquestioned and we would not have another law suit on our
hands. This deed was prepared in the Office of Shackelford
& Robertson. The conditions ·of same were thoroughly un.
derstood it, 'vas delivered to H. C. Riely in escrow for us to
M. Boston and then and there executed by C. M. Boston, and
C. 1\L Boston then and there delivered to us or the same was
done by his Attorney H. C. R.iely a deed to one-sixth interest in the land, he. also then and there, as a condition of our
paying over the $2,500, executed the deed to the fire damage,
at least that is my recollection of it, and this deed, as I understood it, was delivered to H. C. Riley in escrow for us to
be taken by hin1 to Richmond and there have same signed
by his Client, J. W. Boston, and this joint deed
pag·e 70 r to the fire damage along ·with the other deed was
to ~ inunediately attended to and returned to. u~
and were to pay the $5,000.00 and the cloud on the title
were to be removed. I felt that the deed having beeu
executed and I having paid my money that the deed
was my property, rather than the property of C. M.
Boston, who had gotten his money for it, and that 1\{r.
R.iely as to the delivery of this deed, more subject to my orders than he was to the orders of 0. M. Boston. Much to my
surprise a short time ]ater, as will be seen from a letter filed
b1 the evidence, "'\Ve received a letter from 1\fr. Riely stating
that C.l\L Boston had then countermanded the delivery of this
paper. This matter was to me a matter of very great annoyance and irritation, as we felt that we never knew when w-e
would be through with the trouble of dealing with the Bostons.
The failure to deliver the deed from J. W. Boston with the
proper fire damage transfer on the 30th of 1\fay was I considered a breach of the contract and necessitated the r.ecording.
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of the claims for fire damage in addition to other deeds as I
saw it, as in view of all the circumstances we felt that our papers whatever they were should be recorded, as some of the
conveyances were made during the pendency of the snit and
the delay of the delivery of the J. W. Boston title would also
in our opinion render it neoossary to bring the examination
of the title down to date, as there might have been other
liens recorded against the property. Mr. Riely was surprised
himself to find that some things were recorded against the
property, as will be seen from his letters. lt was just about
this time that the full swing of this downward
page 71 ~ movement took place and the bottom was struck
and the market value of timber properties depreciated very much. The effect of the failure to give new contracts for the sale of wood and the general business depression froze all confidence and the property could not· be sold
at any price; by .August 1st, 1930 I believe was the main drop
in timber values and it was about this time that t11e· Pendulum
swung to such a .depth that the property became worth much
less than our contract price and I believe the n1arket price
during this period depressed at least $2,500.00 J. W. Boston's interest in the property, in fact the property could
hardly be sold, of this type, at any price and there has been
no increase in values since. When the draft and the deed
canle we had in mind the whole course of dealing between the
Bostons and ourselves, and the property had plunged to much
less than we had contracted to pay for the same, they had put
us off for one reason or another until our chance to make
. money from the transaction had disappeared. They had refused to comply with their contract time and again and raised
objections to the court trying to making us pay more than
the contract price. Their draft was accompanied by not the
original bond, but an affidavit stating that it had been lost or
destroyed, and a. Power of Attorney was enclosed to Mr. A.
Stuart Robertson, and I understand no arrangements had
been made 'vith him for any release. I do not think that we
mentioned the fact to 1\!Ir. Robertson and 've decided that under all of the circumstances of the case that we did not want
the property, and were under no legal obligations to take the
place, and so wrote 1Yir. Riely, as per letter filed. In regard to
.
the delinquent taxes in Louisa. My recollection in
page 72 ~ regard to this is, that in 1918 I examined the titl-e.
here and found delinquent taxes assessed against
J. T. Boston, which I then considered a lien against the land.
l\Iy recollection is that I have since the date, I cannot tell
now just when, examined the records and did not find thes.e
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delinquent taxes. I do not kno"r whether it was a change in
the books or just why, but my original notes of title evidently
showed there was such delinquent taxes at that time, as evidenced by my conversation about that date with c.· M. Boston.
Q-4. Whose fault was it that this transaction was not closed
pron1ptly, after the decree of January 1930?
A. On th~ part of J. W. Boston, as to him.
Q-5. Were you prepared to close this transaction after the
decree of January 1930 f
A. I was.
Q-6. "\Vere you prepar~d to close this transaction when this
conference was held in Orange, on May 30th!
A.. I was. 1\{y recollection \Vas that I had just borrowed
enough money to cover the whole purchase price due by me of
one-half of J. vV. & C. M. Boston's interest.
Q-7. This deed of tru13t on the interest of J. W. Boston, I
believe is dated April 2, 1919, and is for $1,500.00. Do you
know by \vhom that was held 1
A. I could not say off hand. I have seen· the paper and it
will show.
Q-8. I notice that there is an affidavit and a power of Attorney from Mrs. Charles Tenney or Mrs. Annie Tenney, which
is dated and acknowledged on June 28th, 1930, who was Mrs.
~renney~
·
A. She was one of the Boston heirs.
page 73 ~ Q-9. Was she not a party to this suit Y
A. She \vas.
Q-10. Who was her Attorney in this suit Y
A. Originally R. L. Gordon, Jr., later R. L. Gordon, Jr. and
H. C. Riely, later H. C. Riely alone.
Q-11. This Power of Attorney is dated June 28th, 1930,
and was acknowledged at that time in the St~te of California.
When was that power of Attorney with the draft actually received at Orange for the purpose of releasing this lien?
· A~ 1\fy recollection is that it was received there about the
13th or~ 14th of August.
Q-12. You have made some reference to the Briggs matter
what was done in reference to the settlement by the Bostons
with 1\!Ir. Briggs Y
A. C. M. Boston settled with us is my recollection and J. W.
Boston I think settled behind the backs of both his Attorney and J\~Ir. Briggs' Attorney at least neither I or 1\ir. Riely
knew of the settlement until after it 'vas made. He did not
settle as l. understand it in accordance with the construction
put upon the Decree of the Supreme Court, by Judge Browning.
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Q-13. Do you know wh-ether Mr. Briggs had been advised
that the Court had allowed him interest at the time J. W .
.Boston settled?
A. I had not. I don't know whether either one of us did.
Q-14. You represented Mr. Briggs personally and I did not.
Is that correct!
A. Y-es.
Q-15. You say you had not notified him t
A. Yes, sir.
page 74 t Q-16. Something has been said here with reference to the matter of fire damages and a suit whi~h
'vas brought against the C. & 0. Railroad Company, which result-ed in a compromise settlement. What have you to say
about that!
A. Mr. C. M. Boston and his Sisters came in my office: op.
one occasion.
Q-17. ·When!
A. In March or April1931, and I understood that they had
been to see you to represent them, and that you had refused
to do so. They suggested that I look after their interest and
united with Mr. H. C. Riely in bringing suit 'in the name of all
parties, and as you and I only had a one-sixth interest and as
I had spent about 3 days g·oing over the Boston land and investigating the source of the fire, which was a rrtatter of great
controversy at the time, had interviewed witnesses and had
gone to great trouble to ascertain the basis of this suit and
fixing the· liability on the C. & 0~ Ry. Co. I did not feel like
letting the Bostons 5/6th interest ride in on the information
which I had secured and pay me nothing to represent them,
and so told them very frankly. I had the information and intended to file suit for you and me for settlement, but I
thought it·,vould be son1e little trouble, 1n fact it they were
about to get the desired information from this suit, and as we
were dealing at arms length I thought then that if I represented them and they used my information that I would expect pay for my services. They then said they would see 1\!r.
Riely and he communicated with me, and we arranged upon a
fee of 10% out of the Boston's interest in the repage 75 ~ covery. I n1yself drew the declaration, and possibly
took the liberty in filing the declaration in you1·
name and mine, and filed it in the Bostons name and sent a
copy to ~Ir. Riely in order to get the suit in time. My understanding was that this would not affect the interest of any
})arty in the suit one way or ·the other.
Q-18. Up until the time of the settlement of that fire damage claim with the C. & 0. Ry. Co., had C. M. Boston ever in-
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dicated to you that he had changed his position with reference
to our being· entitled to receive these fire damages. His position having been that were not entitled to receive them.
A. No. He did not ..
Without waiving- any of the objections heretofore made to
the evidence given by this witness counsel for J. W. Boston
proceeds to cross examine him, as follows:
XQ-1. You have stated .that I refused to carry throng·h the
transaction between C. ~I. Boston, J. W. Boston, Mr. Shackelford and yourself as fixed in the Court's decree of ~{ay 5,
1928, except upon the payment of an additional sum of money..
Will you please state whether this demand was made by word
of mouth or bv letter!
A. Part by l~tter and part by word of mouth. I should say
that I consider this demand made in your cqrrespondence
when you said you wanted these matters adjusted, that meant
in my mind that you wanted money for it~ and then when you
went into Court and argued before Judge Browning that
we should be required to pay this n1oney, I considered that an
insisting on this additiona.l payment.
XQ-2. Can you point out in the Correspondence
page 76 ~ any such refusal on my part in terms?
A. Only you said that you wanted these matters
adjusted.
XQ-3. Will you find in the correspondence where I refused
to adjust these matters, except upon the payment o~ moneyf
A. I cannot read this correspondence now, it speaks for itself, but I understood that you .wanted it adjusted and I did
not know how it could be adjusted to your satisfaction, except
by the payment of money?
•
.
XQ-4. Perhaps you refer to the letter of April 1st, 1930,
which I now hand yon. Will you tell me whether this is the
letter?
.
A. That is one of then1. There may or may not be others.
X Q-5. Is there any refusal to carry through the transaction.
unless these things were decided in favor of the Bostons by
the Court~
• A. I should say that is the letter.
XQ-6. That is the l~tter you rely upon 1
A. That is one of them.
XQ-7. So far as you can tell that is the only letter, show_ing· my refusal, to· which you testify?
A. I don't know whether there are any other letters or not.
T do know that those questions 'vere· argued before Judge
Browning.

J. W. Boston v.

·v. R·.o Shackelford~

et al.

103

XQ-~. And you say that my position is that I refused to
carry out that agT-eement unless -this money was paid Y.
·A. Yes.
XQ-9. You ·say the matter of Fire damages was argued
before Judge Browning, are you sur~ that this is correct 7 .
· A. I did ·not say that it was argued. I said I tho"Q.ght it
was, that wa~ my impress~o:p.. I may have been in error.' Mr~
Shackelford did not seem to think so. I lmow we
page 77 ~ argued it in his office~'
·
XQ-10. You have stated that I, meaning the
Bostons, that I re{used to pay int~re~t on the Briggs J udgment. Is it not true that I wanted that- question determined
by the Court?
·
. ·
A. I think the letter speaks for itself and I :understand that
you would iiot ·pay interest t(nless the question was decided by
Judge Browning. I considered -u.~.at a ·refusal to pay the interest unless the· Judge said you should.
XQ-11. You ·state that on the 3oth of 1\tiay 1930 no deed
'vas brought to Orange at that time. Do you know that to
he a fact?
A. I don't think there was one. I may have been mistaken. You may have had it in your pocket or you may have
delivered it to me. I am quite sure you were not ready to
deliver it at that time. I know you could not have given me
a good deed at that time.
XQ-12. Do you or do you not know~ whether there were any
delinquent taxes on this property in May 1930 Y
i
A. I don't know.
XQ-13. About the fire Claim you said that when the Bostons
called on you you were planning to bring an action on behalf
of Mr. Shackelford and yourself is that correct 1
A. Yes.
XQ-14. What was the basis of that Claim t
A. We thoug·ht that the C. ~1:. Boston Deed in our possession and the 0. 1\L Boston Deed as to fire damage in your possession gave us that right. We had paid him for both, we
felt that .that deed was our deed and could have it produced
at a trial and that it would be valid evidence. The
pag-e 78 } Court held in t~e previous case that the Deed from
J. W. Boston 1n Mr~ Gordon's hands was proper
evidence, even though we had never seen it until after the suit
'vas brought and I tho11ght the Deed from C. M. Boston in
vour possession, for which we had paid, was our property.
.. XQ-15. Did J. W. Boston and his sisters, from the time
they saw you this spririg ra~se any question as to your right
to recover as to the one-sixth interest in the fire damages Y
0
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A. I don't kno,v. that the matter was discussed.
XQ-16. Did ~ny ~~ch matter ever come into your knowledge~
·
A. I thought that matter had been covered between us and
I thought we 4ad p~t it in writing, that the rights of neither
party would be jeopardized by that suit, he never raised any
objection at the time.
XQ-17. But you. ~~de it a condition on going into the case
that you would have to be paid a 10% Attorneys fee on the
share of the -rest of the Boston Heirs, other than C. M. Boston, did you not Y · ·· ·
A. I told them, _tha~ if they wanted the benefit of my services in prosecuting their claim, that I 'voul~ want 10% of any
recovery made in their behalf.
XQ-18. Was it I).Ot_ distinctly understood that you were not
their counsel. in the case, but only Mr. Shackelford's and yours,
and that I was the c~unsel in the case, as to the Bostons!
A. I ~qn~t reme;mber it that way. I know that I assumed
the responsibility of filing the declaration in their names~
XQ-19. Without. my knowledge T
A. Yes, the time was so short that I went ahead with the
matter. I thoughf~hat you approved of it. We were so close
· to the margin that I was afraid to wait.
p~ge 79 ~. .XQ-20. Are you sure that it was not agreed that
you were not counsel for the Bostons and I was
their counsel Y
·A. I don't rtmember it that way.
XQ-21. And you were paid a fee of 10% Attorneys fee to
join as co-plaintiff with them Y
. :A· I .don't remember it that way.
XQ-22. And you were paid a 10% Attorneys fee 1
A. ·Yes, I knew the names of the witnesses with whom I consulted and questioned, and thought we were co-operating and
never thought there was any catch in our correspondence.
XQ-23. What do you mean by catchY
.,A. I thought it was representing them. I understood yon
were the leading counsel.
·XQ-24. You will stand on the letters that passed between
you and me at that timeY
A. Of course. You did not see me and I did not see you.
XQ-25. Have you collected the costs in th~s· matterY
A. I received the check from P. B. Porter, some two weeks
ago, in DeJarnette against someone else, and I intended to
see you about that today, it amounted to ·Twelve dollars and
some cents.
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By Mr. Shackelford: Did I understand Mr. Riely to say
that he represented C. M. Boston in the Fire damage suit~
A. He represented C. M. Boston in so far as he was an
heir at· law of Seymour ·Boston.
page 80 } By Mr. Bibb:
Q-1. ~Ir. DeJarnette, If the draft which was
drawn on you and Mr. Shackelford had been accompanied by
all necessary legal documents executed in proper form so that
it would have transferred to you all the full and complete interest of ~Ir. J. W. Boston in this property free of incum-·
berances, would you all have paid that draft and accepted
those papers f
A. I doubt it very seriously. It never was a question that
we had to answer because it eame to us like it did. We were
irritated by this that and the other, all the way through, and
when the papers came in that shape we did not like them, the
fire damage deed not being attached as agreed, the affidavit
as to a lost note, Power of Attorney to Mr. Robertson, and
the inconveniences that we had been put to, that we just let
the whole thing drop.
Mr. Riely: Cotmsel for J. W. Boston here states that the
affidavit as to lost paper in releasing a lien is expressly provided for by our Statute ..
Q-2. I notice there is a letter frmn Mr. Riely dated July 26th
to yourself and Mr. Shackelford in which he states that he ha':l
the papers for the closing of the transaction and that before
he drew the draft on you, it was necessary for him to write
you in regard to two matters. Had there been any previous
ag-reement or understanding that they would close this matter by draft with papers attached~
A. I (lon't think so. I don't know as I had ever gone into
that.
Q-3. If the papers had been in shape and they could have
delivered a good title on the 30th of May, would
page 81 } you have accepted it?
A. We were ready, and willing to pay at that
time, after that the refusal -to deliver the fire damage claim
deed, was particularly irritating.
Q-4. I understand than that your decision not to take. the
property was reached sometime between the 30th of May and
the time the draft came, or that you reached a definite decision when the draft arrived 1
.l\. That is correct.
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Q-5. Between those dates the 30th of ~lay and the date that
the draft arrived you did not notify Mr. Riely that you would
not take the property Y
A. For the first week we expected the deed, after that we
just did not expect it. I don't know 'vhy, but I felt th;at they
were expecting to get out of it some way or the other. I
have not read .over the correspondence but the letters will
show, the draft came, and we decided that under all of the
circumstances we would not take the property. Since think.ing· the matter over I do remember something· about ·a letter
fr01n ].fr. Riely or from n1e to him about him having, as Irecall the sole representation of the Bostons. I had in mind
when I read this. He had always represented them and
wanted exclusive privilege over their law snits and the right
to con1promise as he saw fit, as leading attorney, and I certainly did not want any privilege of acting as their attorney, or compromising without his being advised but in view
of n1y conversation with the Bostons I thought we were cooperating with each other, as is usual for counsel
page 82 ~ to do. He conferred with me and I with him, I
was to give hhn the benefit of all the information,
which I had and which I would have done freely had it gone
to trial. I looked after summoning all the witnesses and
tho~ght 10% a reasonable fee.
By l\Ir. Bibb:
Q-6. Do you kno\v of any reason why all of the papers which
were sent you on the 12th of August could'not have as readily
been secured so that the matter could have been closed on May
30th.
A. I don't see any possible reason why they could not have
all been produced on that date.
Q-7. Has any reason been given you why they ·were not
prepared or secured in the Spring rather than waiting until
in the summer 1
A. I don't remember any verbal reason, and if there is any
in the correspondence I don't remember it.
And further this deponent saith not.
(Signed) E, H. DeJARNETTE, JR.
The taking of testimony is deferred and continued until
9:30A.M. on vVednesday. the 9th of December 1931, without
further notice to any party in interest, all of whom are present
and are agreeing· to this date at this time.
Stenographer's Fee $15.00.

S. A. CUNNINGHAM,
Louisa, Va.
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DEPOSITIONS TAKEN BEFORE COMMISSIONE-R BIBB, FEBRUAR-Y 4, 1932.

- The hearing in this matter which was continued to the 9th
day of December 1931 was afterwards, by consent of all parties interested, continu~d to the 4th day of .February 1932, at
Louisa, V a., and on this the 4th day of February 1932 the
hearing is continued.
Present: Mr. V. R. Shackelford & Mr. E. H. DeJarnette,
"Air. Henry C. Riely, and Mr. William L. Clay, Jr., the aforesaid parties being the Attorneys of record in the cause.
Mr. Bibb: On the question of how the parties shall proceed further to take the evidence in this cause, it is the. understanding of the Commissioner at the end of th~ last hearing
that Mr. Riely said that he 'vished to take some further evidence and presumably that was to be done today. The Commissioner is of the opinion that whe~ this evidence is completed that the defendants, if they wish to put on· further evi. deuce, they should have the opportunity to do so.
'
MR. WESLEY WRIGHT, .
the first witness called by the Plaintiff in this peti#on after
having be~n duly cautioned and sworn testified as follows:
I

I

By Mr. Riely:
Q-1. Wi~l you please state your name and residence!
A. Wesley Wright, Residence is in Richmond.
Q-2. Please state your business and occupation.
· A. Manager for the Henrico Lumber Co., Inc., a Corporation doing \business in Virg·inia, North Carolina and Maryland.
Q-3. Hoj'! Long have you been connected with the Henrico
Lbmber Co.?
page 84 ~ A. Since the middle of 1912, approximately 20
years.
Q-4. What is the nature of the business of the Henri-co
Lumber Co.?
. A. General Lumber Business. We buy timber standing
which we manufacture into lumber, we also buy the manufactured lutnber, ties and pulp 'vood on the yards where we
maintain our plant and ship it out. We buy a good deal of
timber land and operate it ourselves, we both buy and oper~te
tracts of timber land and buy the manufactured lumber from
the saw tnill man.
· Q-5. Where does the Henrico Lumber Co. operate principally?
·
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A. In Eastern Virginia, east of the main line of the .Southern Railway; in Eastern Maryland and in Eastern North
Carolina. We also purchase material and handle material
from South Carolina, Georgia and a smll amount from Florida.
Q-6. Are you ·familiar with the value of Standing Timber
and Stumpage during the period between January 1930 and
August 15, 19307
A. I think I am.
Q-7. To what extent, approximately, did your Company own
standing timber, generally?
.
A. We do not carry our timber in acreage. Roughly from
twentv to 23 thousand acres.
Q-s: Having reference to your business and experience
therein, to whicb you have testified what would you say the
variation in the price of stumpage or Standing Timber would
be during the period between May 30, 1930 and August 15,
1930.
Mr. DeJarnette : This question is excepted to on the ground
that the witness has not qualified as an expert as to the value.
of timber or tin1ber lands in Orange or Louisa
page 85 ~ County.
A. I think there was practically no variation in that period.
Q-9. W auld your opinion be different as to timber in this
locality or Orange County¥
Mr. DeJarnette: Question· objected to, same ground.
A. I think there would be no difference. I handle material
coming from Orange and Louisa Counties and I find conditionB
to be the same.
Q-10. Prior to this particular period that 've covered in my
last question, say going back to January 1930, ·what would
your opinion be as to the value of standing timber and stumpage, as compared to the period that we have asked you aboutt
A. There was very little difference during any of these
periods.
Q-11. Do you agree with the statement made by Mr. ,V. R.
Shackelford made in his deposition in this case that the
''Market Value of timber land depreciated 33 1/3% or 40%
to 50% between January 15, 1930 and August 15, 1930 T
Mr. DeJarnette: Same objection to question and answer.
A. I think ther~ would have been very little difference dur-
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ing any of that period. I do not agree with that statement.
Q-12. Of course, then you would not agree with Mr. DeJarnette's statement made in his deposition in this case that the
property in question lost at least one-third of its value, having
regard to your knowledge generally of stumpage and standing
timber values an your opinion as to variations therein during
the period to which you have already testified!
page 86}

Mr. DeJarnette: Question excepted to as leading
and for same objection as above, and it does not
appear that this witness knows this particular property involved in this suit.
A. I would say that it would be highly improbable that any
piece of stumpage would depreciate to that extent during
that period.
Q-13. Will you state from your experience whether you
found that stumpage had depreciated at all during the period
from January to August 15, 1930?
A. I know of no instance in which it did, and no of a great
many instances to the contrary.
Q-14. Well then do you think that the bottom of timber
values was struck about August 1930!
A. No, I do not.
Q-15. Why not, Mr. Wrightf
A. B-ecause the main break did not eome until after that period. In timber and finished products there was very little
real break in prices of finished material until late that fall.
Stumpage lagged very inuch behind the prices of finished
materials and such break as there has been in the stumpage
market from my observation, and that break has been very
.small, generally speaking, came mueh later than that period.
Q-16. Do you think from your knowledge and experience
and the matters thus far covered in your examination as a
witness, that anyone owning timber lands during the year
1930 could ·have made a more advantageous sale on June 1,
19HO than on August 15. 1930 1
page 87 }

Mr. DeJarnette: The same objection to apply to.
this witness' testimony along all this line of evi-

dence.
A. I hardly think so.
Q-17. Will you state whether or not, the hard wood busi·
ness of your company decreased during the year 19307
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Mr. DeJarnette : This question and any answer thereto;
is objected to on the further g-round that his particular business has no relation to the matters under consideration here ..
A. Our business in hardwoods during the year 1930 was
considerably larger than it had been at any time before.
Q-18. What did that indicate, if anything, as to stumpage or
standing tim her valu~s Y
A. Indicated that there was a very strong or free market.
for Hard wood timber. In other words a larger amount of
buying during that period.

CROSS EXAMINATION.

By1\'Ir. DeJarnette :
XQ-1. What tracts of land have you owned or own in Louisa
County?
A. No tracts in Louisa County, that is, not ·within my knowledge. We have owned tin1ber in upper Hanover and whether
it rested in Louisa or not I do not know. We do not buy timber here, but do buy a great deal of finished lumber here.
XQ-2. What timber lands have you ev~r owned in Orange
County?
.
.
A. None.
XQ-3. What is the difference in stumpage values of timber
hE' tween· January 1, 1930 and today Y
·
A. There is relatively very little difference today than betw·een J anuarv 1930. The market is slower but timber is
scarce and people 'vho own timber are .not selling it at the
low prices. However where ther.e is a change in
page 88 r the price it is not over 10 or 15% difference in themarket price. Each tract of timber is an individual
proposition, ho,vever, and must be judged by the particular
location of the timber. The general trend, however, of prices
.
is in my opinion as stated above.
XQ-4. Then you consider the market is practically as good
as it was in January 1930.
A. I consider that where sales are made there is very little
difference in the price, as compared with timber sold in Januarv 1930.
XQ-5. 1\fy question is, is the market value the same as it
was in January 1930?
A. I don't think I can give a yes or no answer to that question. It have answered to consideable length and can repeat
that answer.
XQ-6. 'Vhat is the stumpage value of CODliDOll pine 5 miles
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from the C. & 0. Ry. in Louisa County, near Gordonsville,
now and in ,January 1930 Y
··
..A.. ·That would depend entirely upon the gr.ade of timber,
and length. Common pine might be anything, if it was pine
of small size it would have one value, if· it ·would be suitable
for pile it would have .another value, if it were suitable for
pulp wood it would have a much lower value. If
page 89 } it were pine of general aver.age it would be worth
around $5.00 a thousand. The price on any individual piece of timber would vary either more or less, depending on the location, g-rade of· timber and general conditions of roads and .costs of production. The general price, as
to any section, as I see it now, it is approximately the same
now as it was then,, because timber values have not depreciated
to any great extent.
XQ-7. Will you give $5.00 for the pine on this Boston Tract
of land, which is between 4¥2 and 5 miles from Meltons Sta-

tiooY

-

· A. I don't know the pine on this tract, and as I ·said
the value of any piece of timber would depend upon the grades'
of the material, the local conditions and all the ·conditions sur.,.;
rounding its manufacture, production and delivery to market.
XQ-8. What would you give per thousand for all of this
common pine that would make 2 x 4-10s to 18 feet long on tho
stumpY
A. In what pe·rcentage; 2 x 4---18s have a very different
value from 2 x 4-lOs.
..
XQ-9. Put your difference valuation for stumpage for tbe
respective lengths.
A. That would involve ·considerable calculation. I am going to answer your question this way. You asked me what
would I give. I would not give anything at this time., because
I am ·:hot in the market for it. 2 x 4--lOs to 1:6s., with 50%
16s, the value of that particu1ar class of stumpage and that
portion of the stumpag·e which would ~ut that size only would
be son1ewhere around $3.00 per thousand. Eig1iteen foot lumber would b.e worth from $1.50 to $2.00 per thousand more..
XQ-10. Would you buy it at that priceY
page 90 ~ A. I have stated that I am not in the market
for timber in this section, nor have I been in the
1narket for timber in this section. This is in one of the sections in which I buy the :finished material only.
XQ-11. Do you know anyone who would give this T
A. I know of a great many who have given this.
· XQ-12. Do you know anyone who would give that now!
A. Tl1at is within the grounds of surmise, I cannot answer
that question.
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XQ-13. What are 2 x 4-9s and lOs worth F. 0. B. Meltons,
now!
Mr. Riely: Counsel for J. W. Boston excepts to the fore-.
going question on the ground that it calls for values as of this
time, whereas the controversy between the parties involve
values between the period from January and August 1930, and
the sa1ne exception is made as to all evidence except betwoou
the periods just mentioned.

A. Worth about $11.50 per thousand on board cars dry,
based on a market. price of $20.00 per thousand, and on a
freight rate of 25V2 c per 100.
XQ-14. Is This the same that it was bringing in August
19301
A. No, sir.
.
XQ-15. What \Vas it bringing then 1
A. That I will have to check up. I have no prices for 9s
and lOs. lOs to 16s were bringing at that time about $23.50
on the same market, 9s and lOs in solid carlots would be worth
from $1.00 to $1.50 less than in cars from lOs to 16s.
XQ-16. What could you get for the oak and pine on this
particular piece of la,nd per thousand!
page 91 ~ A. As stated I do not know this particular piece
of land and any prices depend on the particular
piece .of timber, as finished material it would be worth the
same, as any other.
•
XQ-17. Is the market active for pine and oak in this county
nowV
A. Rather dull at present beginning to pick up in the last
three weeks.
Mr. Riely: Same exception as above to this testmony.
Mr. Bibb: The Commissioner is of opinion that prices at
this time are really outside the inquiry, but this evidence is
material probably to test tJ:te accuracy of this witness.
XQ-18. What were Railroad ties worth in August 1930?
A. Whereabouts'
XQ-19. Meltons. Do you know?
A. Yes, sir. I don't attempt to remember, but I know what
they are. In August 1930 a tie on the track at Meltons # 5
Mixed oak was· worth 85c, #4---70c.
XQ-20. How was inspection then?
A. In what respect 7 There are two things to consider in
inspection, when is it done and what was the quantity.
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XQ-21. Liberal or tightf
A. It was perhaps slightly mor~ liberal then than :p.ow, very
little change, the biggest change came before that tim~.
XQ-22. How was it in January 1930?
A. About the same as it was in .August 1930. lt is a very
intangible thing, it varies with the inspector, Two i:pspect9rs
will vary at all times~ but generally speaking the inspectio~1
was about the same.
.
XQ... 23. Then in. substance, as l und~rs.tancl you,.
page 92 } the market value of timbe~ ha.s not materially
changed since January 1930?
A. It has not materially changed~ The marlret value
of standing timber has :not changed, as I have stated, where
there were sales at lower priced ~t was behvcen 10 and 15%
lower, but generally speaking there has not been a large drop
in the price of standing timber from January 1, 1930 uJJ.til this
time.

Questions by the Commissioner, Mr. Bibb:
Q-1. Mr. Wright do I understand from your testimony that
the market value of manufactured lumber, has )lad very little influence, if any1 upon the market valu~ of standing timber
or stumpage?
A. I wo·uld not say influence, but as I did say the stu1npage
prices hav-e dragged very much behind lumber prices. Lumber prices on an average are off approximately 25% sine~
the first of 1930 to about this time. Stumpage pFices where
they have declined hav-e not gone down more than 10 to 15%.
Had that not been true the lumber man would not now be in
the position that he is of being unable to make lumber at a
profit, the selling price has gone down and his buying price
has not gone down, and the result is that a large majority
have had to close down their mills.
Q-2. Is not the price of stumpage valu~s affected by the law
of supply and demand f
.l\.. Almost entir-ely, and that is the reason that the price of
timber has not gone down, the supply of lutnber
page .93 }- is relatively small, the majority is in the hands of
people who do not have to sell, they have a set
price on it, and ar-e refusing to take less in most instances.
It is governed more by supply and demand than by the warket
price of the finished product.

RE-DffiE.OT EXAJ\tiiNATION.
By

~Ir.

Riely:

Q-1. You speak of variation of 10 to 15% of the price of
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standing tin1ber, stumpage, do you refer to the period from
,Janua_ry to August 151 1930?
.
A. That covers the period from January 1930 to date, and
my answerwas that where there have been decreases in value,
they hav·e been from 10 to 15% and that has been in 1931.
· · Q-2. Yon have testified to your experience and your opinion
. as to the value of standing timber within the period of which
you have been questioned. Will you state whether from your
knowledge and experience the value of stumpage varies
greatly as between Counties in Virginia, having regard to the
general situation Y
A. The price of any piece of· timber at any .tinie, has a
general value in consideration of its location. A piece of timber on the C. & 0. or Southern Ry. where the freight rates to
the principal markets are higher than on the R. F. & P. Ry;
win generally speaking· be lower b€cause the freight rate is
higher. That difference, however, is one that exists at all
times, because the freight rates are stationery. I would say
that a piece of timber in Louisa County on the 0. & 0. would
generally be lower than a piece of timber in Caropage 94 ~ line on the R. F. & P. or if we were to go into South~
ern .Virginion on the Southern Ry. the price there
would be lower, at any giyen time.
Q-3. Are you willing for the Stenographer to sign your
name to this· deposition~
A. Yes. sir.
And further this deponent saith not.
(Signed)

WESLEY WRIGHT.

MR. J. A. STRATTON,
another witness of lawful age, after having been duly cautioned and sworn comes and. testifies as follows:
Bv l\fr. Rielv:
·Q-1. Plea~€ state your name and residence?
. .A.. J. A. Stratton, Mosley, Va.
Q-2. Mosley is about 20 Miles from Richmond T
page- 95 ~ A. Yes, sir.
.
Q-3. What is your business 1 ·
A~ At the present time I am purchasing agent for the David
!\L Lea. Inc., that was from the beginning of 1931.
Q-4. What was your occupation prior to that time? .
.
A. Since th€ first of 1916 I had sold standing· timber and un-
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·improved land. I- was a real estate agent. Sold standing timber and unimproved lands. '
· Q-5. How long were you engaged at that occupation Y ·
· A. 1916 to 1931.
Q-6. Have you in that time bought and sold timber lands?
A. I have sold timber l~nds! frequently in that period. I
have. occasionally bought_ timber.lands.
Q-7. In what territory:t
.
.
A. Principally in Chesterfield; some in Powhatan, some in
Ameli a and some in Prince George. .
.
.·
Q-8. What character of timber Y
A. Various kinds, generally pine timber.
Q-9. Sold any hard woodY
.A. Yes, sir, several tracts of hard wood.
- ..
Q-10. How about tie lumber?
. ---;
A. lt is almost invariably the case that there is some tie
lumber on all tracts. Since 1929, during 1929 I have sold some
tracts of almost altogether hard woods, previous to that time
I don't recall having sold any tracts of altogether hard wood.
Q-11. Having reference to your knowledge and experience
that you have testi:fiecl to what would you say was the variation, if. any, iri the value of stumpage or standing
.page 9~ ~ timber between January 1930 and August 15, +~30?
1

'

•

i

Mr. DeJarnette: The testimony of this witness is excepted
to on the ground that he has not qualified as an expert as- to
value of timber lands in the neighbo~hood th~t this property
is located, and this objection is to apply to all questions to this
'vitness along this line.
A. Answering from my experience I did not find that there
was any variation. I found that the tracts of timber I sold, I
sold for the saine price that I had been previously asking for
them.
Q-12. Where was that?
A. Altogether in Chesterfield and Powhatan.
.Q-13. I will ask you, if the value of stumpage or standing
timber and any variation in that value is general throughout
the country or this state, and not confined to particular localities?
A. -So-far as my knowledge goes the same thing that affects.
the sale value of standing timber in one section would affect it
to the same extent in another section, where the conditions
vary to the same extent.
- Q~14. What w~uld you say as to the variation, if any in the
value ·of stumpage between the first of January 1930 and August 15, 1930?
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A. We sold a tract 9f land in June 1930 for the same price
that we had had on it since about that time in 19'29. We put
a price on a tract of standing timber in· June 1929 and got
the same price for it in 1930, as we had asked a year previous.
Q-15. Were there any subsequent transactions between June
and August 1930!
A. I don't recall at this time, any particular
page 97 ~ transaction in that period.
·
Q-16. Has the price of stumpage fallen within the
period mentioned within your knowledg·e-t
A. I find that all the tracts of timber we have listed the
price is the same now as when they were given, and several
of them were given us several years ago, the Timber has not
been sold and the price has not been changed. vV e have
the price that we asked.
Q-17. Will you say whether or not you f~und during the
period I have called your attention to that there has been a
falling off in the value of stumpage Y
A. From my experience I have found that there has not.

CROSS EXAMINATION.
By Mr. DeJarnette:
XQ-1. You are a real estate agent up until when Y
A. First of January, to be exact since about the lOth of December 1930.
XQ-2. And had been for how many years Y
A. Most of the time since 1916.
XQ-3. Did you not find that it was so hard to make sales
that your commission did not justify your staying in that business?
A. I am glad you asked me that question. I had a better
job offered me, a much better job.
XQ-4. Do you find that there is as ready sale as there was f
A. I am not attempting to sell standing timber. It would
not be to my interest to sell standing timber. I am purchaRing agent for David M. Lea, and therefore if I went out to sell
stumpage to various saw-mill men it might make
page 98 ~ it hard for men to deliver to David M. Lea, because
I 'vould be selling in competition to the men who
would be delivering to Davie} M. Lea's yard.
XQ-5. Has the market value of standing timber· depreciated since January 1, 1930~
A. I am neither buying nor selling standing timber, so,
therefore, I cannot answer that question. We are paying the
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same for logs that we paid since July 1, 1931, the.price has n9t
changed except on one thing and that is gum, otherwise the
price is the same, I am simply answering from my experience
now.
XQ-6. What are you paying for logs on the yard?

Mr. Bibb: In answer to this question the witness produ~es
a price list dated January 26, 1932 signed David M. Lea &
Co., Inc., and this price list is made a part of the record and
identified by the Commissioner's signature #JAS l.
XQ-7. Will you give this same price F. 0. B. Gordonsville,
Va.?A. No, sir, those prices are F. 0. B. David M. Lea's yard.
XQ-8. How much less would that be?
A. I cannot tell you what the freight rate would be.
XQ-9. Is this the same price that has been in force since
when?
A. With the exception of two grades of gum and sycamore
that price has been in force since July 19~1.
XQ-10. Was that higher or lo.wer than the previous price·T
.A. The price was on 2 grades of sycamore and gum, and
now only on one..
XQ-11.· Was the price higher or lower?
.
A. With the exception of the change from $10.00
page 99} to $8.00 on #2 Gum and Sycamore.
· XQ-12. How long have these prices been in
force?
A. The Mill has only been running since March year ago,
11 months.
XQ-13. Can you say whether there has been any decrease in
stumpage values since January 1930 at any· time?
A. The men delivering logs to us claim that sumpage has
been harder to get. I am not in a position to say whether
that was because of a change in price or not.
.
XQ-14. Has there been any decrease in timber values, so
far as you know since January 1930 1
A. I can only answer that by saying that there has not been
any change in the price of those logs, I cannot tell you that
because I have not attempted to go out and buy stumpage
since I went to work for David M. Lea.
XQ-!5. :1\{y question was has there been any decrease in
price since January 19301
A. I have not found the price, I only stated that men have
said it was harder to buy.
XQ-16. So you are of the opinion that there has been no
change in stumpage, with the exception that you have named,
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and that if anything there has been an increase in stumpage
\.ralue since January 1930!
A. I would think so from the conditions I have seen.
.RE-DIRECT EXAMINATION..
Mr. Riely:
Q-1. However before you went to work in the employment
of David 1\L Lea, Inc. what was your experience as to stump,ag·e values prior to that time?
A. My experience has been that if I . sold a
page 100 r tract of timber I sold it for the price that it had
been listed with n1e prior to that time. I invariably got the list price, except in one case about November
1930, I had a tract of timber listed at $6,000.00 and sold it for
$.5,750.00, the last of November 1930, if my recollection serves
me right.
Mr. De~Tarnette:
XQ-1. How many pieces of timber did you Ilave listed in
January 1930 that you did not sell at all?
A. I could not possibly answer that question.
Q-2. Are you willing for the stenographer to sign your
nan1e to this deposition.
A. Yes, sir.
And further this deponent saith not.
(Sig·ned)

J. A. STRATTON..

R. H. BRUCE,
another witness of lawful age being first duly cautioned an<l
sworn con1es and testifies as follows:
EXAMINATION IN CHIEF.
By lir. Riely:
Q-1. Please state your name and residence f
A. R. H. Bruce, Office in Richmond, Home in Chester, Va ..
Q-2. What is your occupation?
A. Real estate business in Richmond.
Q-3. Have you testified heretofore in this Boston Case?
A. I don't think so, no, sir.
Q-4. I don't mean in this particular controversy, but I
tnean upon the original hearing of the suit?
··
A. I was up there and went over the property; but don't
recall ever te?stifying..

...
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Q-5. You did make a cruise of the property Y
A. Yes, sir.
page 101 ~ Q-6. "\Vhat is the general character of the tim. .
her on the property'
A. The majority was Oak and very good quality.
Q-7. That would include tie lumber?
·
..A.. Yes, sir.
Q-8. Do you at this time recollect how much you estimated
·
to be on the property t
A. No, sir, I don't it has been sometime.
Q-9. If it develops that you did testify and gave your estinlate upon the former hearing, will you stand by that estimate'
·
A. Yes, sir.
Q-10. Have you had any .experience or connection· with the
handling and sale of timber lands Y
A. ·Yes, sir. I have. ·
Q-11. Could you tell us in a condensed way what that has
been and where?
·. ·
· A. I have had experience in a good many Counties in Virginia, North Carolina, South Carolina and Georgia.
Q-12. Have you handled ~ny tracts of timber land for any
institution in Richmond, and if so what?
A.. Yes, sir. Handled considerable for the Banks there. I
have handled considerable in Georgia for the American Bank
and Trust Co.
Q-13. Is it also a fact that you frequently make cruises of
standing timber¥
A. Yes. sir. Very frequently.
Q-14. What would you say was· the variation of the price
of stumpage during the period from January I, 1930 to August 15, 1930?
~Ir. DeJarnette: This question and any anpage 102 ~ answer thereto and any other questions asked this
witness along this line is excepted to on the
ground that he has not qualified as an expert on timber land .
in the vicinity of the land in controversy.
A. :1\ly experience was that stumpage was around about the
same price. I did not see any chang~ in the price of stumpage where I was dealing.
Q-15. Do the prices of stumpage vary greatly in the different Counties in Virginia?
A. I don't think so, except where the freight rate and
water rates vary. The price of stumpage vary, of course,
where the R. F. & P. would be cheaper than the C. & 0. and
Southern, but ~ther than that I don't think so.

-~-~--------
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Q-16. Is it correct that variations are governed largely by
the freight rate~
A.· I should say so, and the location of the timber as to
nel!ilieSs to the Railroad and the quality of the timber.
Q-17.· I ask you :Mr. Bruce to extend the period that I
spoke to you about back to January 1, 1930, that is to say
from January 1, 1930, and August 15., 1930. What, if any,
was the variation in the value of stumpage
A. As stated before I don't see any change. The places
we had ~or sale, we either got what we asked for them or
-we did not sell at all.
· Q~18. Did .you sell any timber tract!:! of land during the
period I have called your attention to 7
A. Yes, sir. We sold some; I think Mr. Stratton sold some
for us·during that time.
Q-19. As a general.:. thing Mr. Bruce, I am·
page 103 ~ asking you to speak from your knowledge and experience, whether standing timber varies much in
stumpage value?
A. There is a variation in the quality of the tiinber. Original Growth pine would bring more than old field pine.
Q-20. But having reference to the same grade or grades
of timber is there much variation in prices or value of
stumpage!
A.. No, sir.
Q-21. Mr. Shackelford testified while on the witness stand
in this case, that the market value of timber land depreciated 33 1/3% or from 40% to 50% between January 15,
1930 and August 12, 1930. What is your opinion as to that Y
A. It did not in my section where we operated.
Q-22. Do you thinlr that the bottom of timber values was
struck about August 1~307
. A. I don't know that I would say that they had. Manufactured Timber began to go down before that, but so far as
stumpage was concerned I don't think it struck the bottom at
any particular time.
Q-23. To what extent has there been any fall between J anuary 1930 and the present time y
A. We have gotten the same price for stumpage as before. We had no small tracts to sell, but for the tracts we
have sold we have gotten about the same price.
. Q-24. You have spoken of your experience with timber
lands in some of the Southern States. I ask you whether it
is a fact that you have had any experience of that kind in
Virginia.
A. Yes, sir, quite a good deal.
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CROSS EXAMINATION.

By Mr. DeJarnette:
XQ-1. Mr. Bruc-e don't you think -that timber lands have
gone down sinee January 1930?
A. I don't know about timber lands. I don't see where
good timber lands have reduced any that I could see. Me and
my Associates own something like fourteen or fift-een thousand acres of timber land in Virginia and we have sold it
right along and we have not reduced the price on it.
XQ-2. How many sales did you make in 19317 How many
Tracts!
A. I don't remember. Not a great many, I would not say
. how many unless I knew. We made some sales. If I would
be permitted to say so, I think Mr. ~Stratton made some two
or three sales for us during 1930. I sold some in New Kent
County and I sold som·e down near Williamsburg, and I
also sold one or two tracts in Chesterfield.
XQ-3. How many tracts in 1930 1
A~ I am the same way about that, as I am 1931. I am of
the opinion 'that we sold Mr. Wright a tract of Hardwood in
1930, right good size tract of hardwood and several other
tracts.
XQ-4. Don't you find it harder to sell timber now than
you did in 1929-1930'
A. Yes, sir. Harder than in 1929.
XQ-5. Harder than it wa.s in 19il0f
A.. I am of opinion that it is just as hard now as it was
in 1930. Not a great many tracts hav-e been sold lately.
XQ-6. Hard to find purchasers 1
A. ],or Large tracts.
XQ-7. Has the market price of lumber gone down since
19307
A. I think it is harder to sell it now, but as I told you we

·
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have not sold one for less than we had it priced
at. We had prices on the various tracts, and if
we did not secure that priee we would not sell at

all.
XQ-8. You mean to say that you don't think the market
value of timber land has gone down since 1930 1
A. No. I think it is harder to sell. I said we have not
reduced the price on any of our tracts. If we sold it we
sold it for the same price, now as we did the year before, or
we would not sell it at all.
XQ-9. You say you cannot say whether it is harder to
sell timber lands no'v than in 19301
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A. I said it was harder now than in 1930. Ther~ does ·not
s·eern to be as many people looking for timber.
XQ-10. Then it 'vas harder in 1930 than now~
·. A. I think it was more slack than in 1930, and then it
was more slack than in 1929.
·
XQ-11. And gotten progressiley worse?
A. Has not gotten better, about the same. Any sale.s I have
s·een made were made on the same basis.
l\{r. Riely: Counsel for J. W. Boston repeates the exception taken heretofore while another 'vitness was on the stand
to anv evidence on pri~es or variation in prices was on the
stand to any evidence on prices or variation in prices except
·during the period in controversy here, namely January and
August 1930.

By the Commissioner, l\1:r. Bibb:
Q-1. 1\fr. Bruce .when did the market on manufactured lumber begin to go down?
.
· A. I mn not in the manfactured lumber business. I can
give you my idea. Along in 1929 it began to drop off.
Q-2. Did the drop in price of manufactured
page 106 ~ lumber according to your experience and observation have any effect on the price of standing
tirnberY
A. I don. 't think it did. A great many saw-mill men had a
lot of lumber n1anufactured on hand and when the slump
came, and they needed the money, the sold it for whatever they
could get for it. I don't think that that affected the stumpage at that time at all. I think that people thought that the
depression and things being dull generally caused the slump
in prices.
Q-3. As a practical matter from your actual experience
when the demand for stun1page is reduced does not that necassarily have a tendency to reduce the value Y
.A.. I would in a wa.v. but not necessarily for the 1·eason
that if a man had a piece of stumpage and wanted to~ sell it on
a hm:;is of $5.00 a thousand, and someone came along and
offered him $4.00 he was not obliged to sell it. just as we did
in a nnmher of cases. On the other hand if you 'vould g·et
a farmer, who owned a small tract of timber and he wanted
sorrw money and wanted to get $5.00 for his tin1ber and
you offered him $3.50 he would more than likely accept it.
In other words if a man had to sell he would taken what he
could get, in order to get the money.
Q-4. Would the price that he could get for it be affected
by the denmnd at that time!
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A. The price that he would get for it would be affected by
the demand. I don't think it would, because as I stated before a man that had a small lot of timber, that a small saw.,.
mill man wanted to buy he would it for what he
page 107 } he could get for it. I don't think that would affect
general stutnpage prices.

By Mr. DeJarnette:
XQ-1. You stated that when the market price 9f lumber
broke in 1929 that a lot of saw mill men had a good deal of
lumber on hand and that they had to sacrifice it; .
· · A~ That is my idea.
-.
·
.
XQ-2. After having sold that lumber at a sacrifice would
those men be slow to go back. and buy at the same priceY
A. I think they 'vould. I think a great many saw mill men
closed down. I know of my own knowledge, My son in law,
'vho is in the lumber buSiness in North Carolina and as soon
as the market be~an to go down I advised him to shut down
until things got better, which he did, and he has never started
to operate since.
·
XQ-3. When did he stop?
A. September 1929, 'vound up and shut down. Things had
began to get tight, and l simply advised him to shut down.
H·e was hard up as most of us were, and I advised him to
close down until things got better.
.
XQ-4. A great many men clo8ed down in 1930?
A. ·Yes, sir, I think they did. He did not close down, however, on account of stumpage values, but on account of the
fact that he was hard up at the time, and manufactured luinber was falling.
page 108
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By Mr. Riely:
Q-I. You said your son in law shut down in
J 929. September, on account of the price of manufactured
lumber?
A. Yes, sir. He shut down in time so as not to get caught.
Q-2. Do I understand that others shut down in 1930?
A. Son1e. A good many small mills closed down, because
the price of lumber was going down and they were forced
to get out.
Q-3. 'Vill you permit the stenographer to sign your name
to this deposition'
A. Yes, sfr.

And further this deponent saith not.
(Signed)

R. H. BRUCE.
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BOSTON,

Anotlier witness being first duly cautioned and sworn comes
and testifies as follows :

··

EXAMINATION IN CHIEF.
By Mr. Riely:
Q-1. You are Mr.•T. W. Boston!
A. Yes, sir. ·
Q-2.. .And you live in Richmond f
A. Yes, sir.
Q-3. You are the petitioner, the person who filed the petition here asking the court to require Messrs. Shackelford
and DeJarnette to close up the transaction in accordance
with the Court's decreet
A. Yes, sir.
Q-4. Were you present at Orange "on May 30th, 1930 at the
time the record shows that your Brother, C. :M.
page 109 ~ Boston and others met for the purpose of closing up the transaction in accordance with the
Court's decree Y
A. No, sir, I was not.
.
Q-5. Why were you not present at that timeY
A. I was sick at that time.
Q-6. I will ask you whether at that time you had prepared and delivered a deed conveying your interest in the
Boston land involved in this suit to ~{essrs. Shackelford &
DeJarnette and delivered it to your counsel with ~ view to
closing up the transaction that day Y
A. ·Yes, I had.
Q-7. I show you a paper which is filed as an exhibit with
your petition in this case, which I referred to above, and
ask you if this is the deed that you had signed and sent by
your counsel to Orange on May 30, 1930!
A. Yes, sir, that is my signature.
Q-8. It appears from the record herein. that you acquired
the interest in this land of your Sister Mrs. Tenney, is that a
fact!
A. Yes, sir.
Q-9. It also appears that in the deed, which she gave you
conveying that interest she reserved a lien to secure $1,500.00 of . the purchase money. Do you know whethet> that
lien had been released prior to the meeting of May 30, 1930?
A. No. I overlooked that fact, I was sick.
Q-10. Did you know that it had not been released of record¥
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I had paid her $2,400.00 on this property.
Q-11. ·Have you been at all times ready, since

page 110} August 13, 1930 and are you now ready, willing
and able to convey your interest in this land to
Messrs. Shackelford and DeJarnette, in accordance with the
Court's decree.
Mr. DeJarnette: This question is objected to on the ground
that this question states conclusions which should appear
from the records themselves.
·
A. I am.
Q-12. I will ask you if you are ready to deliver to them
this ·deed shown to you a few moments ago and dated May
24th, 1930 or a similar deed upon their payment to you oi
$5,000?
A. Yes, sir.

CROSS ]J}XAMINATION.
By Mr. DeJarnette:
XQ-1. Were you ready able and willing to execute a deed
to your· interest to DeJarnette & Shackelford from August
1918 up until the Supreme Court's decision in January 19301
A. Yes, sir.
XQ-2. Do you mean to tell this Commissioner that yol1
were ready, able and willing to deed your interest in the
land to DeJarnette and Shackelford on the basis of $15,000
from 1918 up until J aunary 1930'
A. Well now my portion I bought my Sisters interest, 1
cannot recall if we had gone into litigation, in California;
She had an interest in it, I owned a one-sixth interest and
I bought her interest.
.
XQ-3. What did you mean by referring to Litigation in
California 7
A. This land, after we got an injunction.
XQ-4. Were you willing to execute a deed to
page 111 ~ this land for whatever interest you had on a basis of $15,000, for the whole from August 1918 up
until the Supreme Court decided against you~~
A. No, I was not, tl1at was the reason I took it to the
Supreme Court. I was not willing to convey my interest
for a purchase price of. $15,000.
XQ-5. When did you first becom·e willing to do so 7
. .~. After the Supreme Court's decision.
XQ-6. Don't you know it has been a big depreciation of
this land since January 19307
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A. No, sir, I don't kno·w anything about the valuation of
timber lands at all.
_
XQ-7. Don't you now think there has been a depreciation_
since that time~
A.. I may think so, but don't know anything positive.
.
XQ-8. Don't you think there has been a depreciation in.
the value of this land since January 1, 1930, at any time
since that date¥
A. I have no knowledge of timber land or the values of it ..
XQ-9. Why are you now so anxious to have us pay for
the land on that basis when you bought it for some 12 years,
unless you think that the market had changed Y
A. I have become financially involved and I needed· the
n1oney.
XQ-10. When did yon become financtally involved Y
A. Well I became financially involved in t1;1e Spring of
1930. I had made some loans and had to meet them.
XQ~11. What time in the spring· of 19307
page 112 ~ A. Around March or April, early part of the
spring· I could not state the exact dates.
XQ-12. When did yon buy your sister's interest Y
A. I cannot recall the date t~at was back some years ago,
after w-e had started this litigation of this property, after
we had gotten an injunction at Fredericksburg, I bought her
out some years ago.
XQ-13. What did you pay her for it¥
A. $2,500.
.
XQ-14. When Y
A. I paid her $2,450.00 sometime ago. I only owed her
$50.00 on the property.
XQ-15. When did you pay her~
A. I could not say, must have been some seven or eight
years ago, or long·er. I could not definitely say, a good many
years ago, after the litigation started. I probably boug·ht
her interest the same year or the following year.
XQ-16. When did you pay the last of the money?
A. I paid. her the last of the money im1nediately after my
Attonwy, Mr. Riely, and sister and brother were at Orange
on l\1ay 30th. Mr. Riely immediately got in touch with her
in California, and I paid her the balance which was $50.00.
XQ-17. Then you were still due her $50.00 when Mr. Riely
"rent to Orange to represent you~
A. Yes, sir.
XQ-18. You knew tl1is!
A. I had overlooked it.
XQ-19. Had she given you the note OZ
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.A. The amount that I ·had paid her I thillk.
I paid her $2,450.

.

XQ-2Q. Had she delivered to you the noteY ·
.A. She had delivered it to me through Mr~ Riely, my At-torney, lifting the lien.
·
XQ-21. When Mr. Riely came to Orange had .she delivered
to you the note or not?
'
.
A. I don't understand.
XQ-22. The .Vendor's lien secured the payment of a note~
when you paid her the $2,450, had she delivered you this
note!
.L~. Every payment I had made she would take it up.
XQ-23. What do you mean by took it upY
A. I paid her $1,000 the first installment~
XQ-24. Did Rhe deliver the note to you when you -did that
or did you just take a receipt? ·
A. I took receipts. I cannot recall now._
.
XQ-25. Had your sister ever delivered to you that note?
A. Yes, sir.
XQ-26. When did she deliver it to you t
A. I cannot recall when for the amount I paid her.
XQ-27. Did she deliver to ypu the receipts a~ter each payn1ent on the note, or the note, itself? .A.. I cannot say which.
XQ-28. Did she ever deliver to you that note?
A. I think so.
.
XQ-29. When T
A.. Some years ago.
XQ-30. .And that was before wou had finished paying her 'I
A. She gave n1e a recepit for the amount I paid her.
XQ-31'. Had she marked the note w_hich you
page 114 ~ gave her and marked it paid before Mr. Riely
came to Orange in 1\tiay 1930?
· A. I don't recall that.
XQ-32. You mean to tell the Commissioner that you cannot
remember whether she ever delivered the note to you or not 1
A. I an1 quite positive she has. I paid her for the property, all except for $50.00. She had a lien on it for $1,500,
after the $1,000, I originally paid her.
XQ-33. When did she deliver the note to you Y
A. I cannot tell you.
XQ-34. Before the $50.00 was paid~
·
A. No, she took a lien for $1,500, and I only owed her
$50.00, and 1\ir. Riely had her lift that after May 1930.
XQ-35. Did she ever deliver the note to:you to secure this
$1,500?

~
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_-- A. I cannot recall whether she has or not.
· . ·. · XQ-36. Don''t you know that she had not delivered the
··note when Mr. Riely went to Orange in May 1930!
_ A. She held my note fo~ $50.00 only.
XQ-37. You know that she never d~d give you the note?
A. I am quite positive she did, but I cannot recall: She
may have given me the note for the amount I paid her.
XQ-38. Did she deliver the note to you before Mr. Riely
went to OrangeY
A. No, I don't know that she did. She had a lien for $50.00.
I cannot' recall that. The amount that I paid her sh~
XQ:-39. I was just asking you about the note. Did you know
that you had never received that note and it was still outstanding?
page 115 } A. No, I did not know it. I had overlooked it,
and I did not know there was any lien on the
property.
.
XQ-40. If you had· received it you would have known it Y
Did not you know that you- h.ad given a lien for $1,5007
A. I had overlooked to lift that lien. I had paid $2,450.00,
but had overlooked that lien.
·'By the Commissioner, Mr. Bibb:

Q-1. It appears that this lien of Mrs. Tenney's on the property was to be released through a power -of Attorney executed
to Mr. Robertson and it appears further in the evidence that
he did not care to act in the matter, and I would like to know
now whether it has actually ever been satisfied up to nowY
A. Yes, sir. It has. Mr. Riely took it up immediately and
we sent her my check.
By Mr. Riely:
Q-1. The Commi~sioner asked you whether the lien on this
property, which is recorded to secure the $1,500 deferred purchase money, whether it has actually been realeased on the
record Y
A. You attended to that.
Q-2. Do you know that it has actually been realeased?
A. ·Yes, sir.
Q-3. Have you seen the record Y
A. I only know what you told me. I sig'D.ed this deed you
sent up. there.

By 1\ir. Bibb:
Q-1. Mr. Riely, your Attorney, made arrangements to release it through a power of Attorney, which yoJlr Sist~r exe-
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cuted to Mr. Robertson at Orange. Do you know
page 116} whether anyone actually has· acted under the
power of Attorney, and released that deedt
A. I don't know Mr. Robertson. Mr. Riely told me that
. he had the papers all fixed, sight draft and all..
Mr. Bibb: The commissioner here· asks Mr. Riely to stato
in the record just exactly what is the fact as to the record.
Mr. Riely: Mr. Riely states in response that so far as he
is advised the lien for $1,500 has never been actually released
on the record. The Power of Attorney and papers which are
filed with the papers as will appear from the papers, that in
the latter part of September 1930 Mr. Roberston advised hin1
by letter that he did not care to act under the power of Attorney, and due to the further fact that Messrs. Shackelford
& DeJarnette refused to conclude the transaction in accordance with the Court's decree; and states further that Mr. Boston was in error as to my telling him that the deed had been
released.
Q-1. From some of your answers it is not clear whether you
have now paid to your Sister the full amount due including
the $50.00, what is the fact Y
A. I have paid her.
Q-2. And that payment was made when'
.A.. Immediately after the meeting in Orange on May 30,
1930.
Q-3. Do you owe her anything under that deed!
A. I do not.
Q-4. Are you ready to have the lien released whene'\rer these
Gentlemen comply with the decree¥
A. Yes, sir.
~

Mr. Bibb: The Commissioner will state here
that according to his recollection, that the correspondence will show just exactly when and how this lieu
was satisfied.
page 117

Q-5. A.re you willing for the Steographer to sign your
name to this deposition Y
A. Yes.

And further this deponent saith not.
(Signed)

J. W. BOSTON.

·

130

Supreme Court of Appeals oi Virginia.· ·

MRS. D. 0. CLARKE,
another witness, being first duly cautioned and sworn comes
and testifies as follows:

EXAlVIINATION IN OIDEF.
By l\fr. Riely :
Q-1. Please state your name and residence!
A. Mrs. D. 0. Clarke, 704 W. Grace St.
Q-2. Richmond, Va.
A. Richmond, .va
Q-3. You are one of the Boston heirs are you not f
.A. Yes, sir.
Q--4. And you have already testified heretofore in this
ease?
·
A. Yes, sir.
t.}5. Will you tell ns whether you were present at Orange
on May 30, 1930 at the conference which the record shows
was then held with Messrs. Shackelford and DeJarnette for
the purpose of closing up the sale of your two Brother's in"terest in accordance with the decree of the Court!
A. Yes, sir.
Q-6. Was your Sister present?
A. .Yes, sir.
_
Q-7. What was the purpose of her presence?
-page 118 ~ A. She had a lien on J. W. Boston's interest
and she can1e to have it paid and released.
Q-8. Why did not the matter go further at that time, so far
as your Brother J. W. Boston was concerned Y
A. Well we found at the Court house a lien in favor of mY
Sister in California.
Q-9. And did that have to be attended to?
.li.. Yes, sir. We went back to Richmond and fixed up the
papers to have the lien released from the records.
Q-10. Are you willing for the Stenographer to sign your
nan1e to this deposition Y
A. I am.
0

0

And further this deponent saith not.
(Sig·ned)

MRS. D. 0. CLARKE.

l\fr. Bibb : The further taking of testimony in this cause is
continued by consent all all parties until the lOth day of
. 1\Iarch 1932, to be resumed at 10 o 'dock A. M. of that day, at
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which time the Commissioner suggests that all parties try
to complete the evidence in this case.
Stenographer's Fee: $6.50.
· S. A. CUNNINGHAM,
Louisa, Va.
page 119 } DEPOSITIONS TAiffiN BEFORE COMMIS..:
SIONER BIBB, _MARCH 10, 1932.
· The hearing in this matter which was continued on the
9th day of December 1931 by agreement of all parties to b~
resumed on the lOth day of March 1932 at Louisa, Virginia,
·
·
·. ;
'vas this day resumed.
Present: 1fr. V. R. Shackelford & E. H. DeJarnette, and
Mr. S. ~I. Notting·ham, all for the Defendants and Mr. Henry
C. Riely and Mr. William L. Clay, tTr., for the Plaintiffs.
J\IIr. Bibb: Counsel for the Plaintiff at this time announces
that he has no further evidence to put on at this time, and the
following witnesses are introduced on behalf of the Defend. ants, Messrs. Shackelford and DeJarnette.
Mr. Riely: Counsel for J. W. Boston offers in evidence certain correspondence between the parties litigant, or their counsel~ comn1enaing with the letter of November 2nd, 1931 to Mr.
De,J arnette and ending with the letter of April lOth, 1931,
also to 1\fr. DeJarnette, 'vhich correspondence is marked Exhibit "XYZ" by the Commissioner and is :filed as evidence in
this cause in accordance with the former ruling of the Comlnissioner.
The first witness,
MR. 0. A. MOELLER,
after having been duly cautioned and sworn comes and testifies as follcws:
EXA.:MINATION IN CHIEF.

By J\IIr. Shackelford:
Q-1. Please state your name, age, residence and occupationf
A. My name is 0. A. Moeller, age 42, residence, Orange,
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:Va., occupation, General ~{anager and Secretary Treasurer,
Kentucky Flooring Co., Orang·e, Va.
Q-2. What has been your business recently and for how
long have you been engaged in that business t
page 120 ~ A. I have been in the lumber business since
March 10, 1910, some branch of the lumber business.
Q-3. Where have you been so engaged from that time until
how1
A. Various parts of the country, Ohio, Indiana, Illinois,
Kentucky, New York and Virginia.
Q-4. Your Company has a plant at Orange, Nirginia, which
you manageY
A. Yes.
Q-5. How long have you been Manager of that plant in
Orange and been actively in c.harge of the business of your
Company there f
A. Since July 11, 1928.
Q-6. In the conduct of your business Mr. Moeller do you
buy and sell lumber and lumber products Y
A. I do.
Q-7. Do you have charge of the buying and selling, for your
Company's plant at OrangeY
A. I do. Exclusively.
Q-8. I wish you would please tell the commissioner, if you
know, the prices and changes in prices, if any, in various
classes of lumber, Railroad Ties and similar products, from
,Tanuary 1930 to say August 14, 19307
A. During the first 6 months of 1930 ties we:r-e bringing
the following prices #3-SOc, #4-90c, #5-$1.05, per tie;
after July 1st, the ·prices dropped to 60c per tie for #3, 75c
for #4, and 90c for #5 Ties. Up until June 1930 I was
paying $17.00 for 4%-3A Common lumber, $27.00 for 4-1.4#2 Common Oak, $37.00 for 414 #1 Common Oak. Beginning with July we reduced these prices $2.00 per thousand on
each grade.
Q-9. The year referred to is 1930?
page 121 } A. 1930. ·Yes.
.
Q-10. Mr. Moeller, did the reduction in the
prices come off of stumpage or was it absorbed in labor, from
January to August 15, 1930Y
A. The price came off of stumpage, there was no cut in Labo~
·
Q-11. At what period during the time from January to
August 14, 1930 did the shrinkage in value of the items that
you have referred to take place Y
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A. In J nne 1930.
Q-12. Please describe to the Commissioner the general situation with reference to Lumber and Timber prices during the
period of 1930 that I have ref-erred to!
.A. There was very little change between the first part of
January 1930 until about June 1930 in prices in either stumpage or tinlber or Lumber.
Q-13. From your knowledge of the matters that you have
referred to I would like for you to give the Comniissioner
your opinion as to the percentage of shrinkag.e in value of
lands with timber during t4e period that we have referred to!
.A. About 33 1/3%, I should judge.
.
Q-14. I am referring to land and timber in the General
Neighborhood in 'vhich you operate, is that the territory that
vou have in mind t
• .A_ Yes·.
Q-15. From what parts of" Virginia do you buy lumber or
deal in products that you have referred to!
.A. W-e buy our lumber within a radius of 75 to 100 miles
from Orange, Va., radiating in all directions,
page 122 ~ North, East, South and West.
Q-16. To what extent does your company operate, I mean the volume of business, number of men employed¥
.A. We hav-e 45 men working for us at Orange, V a.
Q-17. How many thousand feet of lumber do you handle
in the course of a year t
A. From five and a half to seven million feet, depending
upon our operations, whether w.e are running part time or
full time.
.
Q-18. .At what date did the railraods, who, I understand,
are the principal buyers of ties make their change in the price
on ties to which you referred to in your answer to a previous
question, in 1930?
.A. .Around July 1st, 1930. Railraod prices are based on
6 months periods.
Q-19. You mean based on 6 months period, if they buy say,
from what dateY
A. They start at the first of the year and buy until June
30.
Q-20. And their price chang-es take place around the first
of the year and middle of the year?
A. Yes, sir.

----------
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CROSS

EXA~IINATION.

By Mr. Riely:
~1r. R.iely: Counsel for J. W. Boston takes this exception to;
so n1uch of the evidence of the witness that relates to the
price of ties and manfactured lumber on the ground that there
is no claim for damages in the answer filed in this case based ·
on a depreciation in such prices and furthermore,
page 123 ~ such claim would be unfounded in any event, because the Defendants have only an undivided interest in this property and would have had only a further
undivided interest in the event that they had acquired the title
to ,J. W. Boston's interest, and in that situation would have
been powerless to cut and manufacture the lumber at any
tinie during .June and July and the first part of August 1930.
XQ-1. What did I understand was your chief business, Mr.
~foellerY
·
A. l\fanufacture of Oak flooring.
XQ-2. Do you buy a great deal of your products in Orange
and Louisa Counties Y
A. We do.
XQ-3. I understand that you stated that there was no
change in the lumber market from January to June 1930¥
A. Yes.
XQ-4. And then there 'vas a very rapid change in prices 1
A. Yes.
XQ-5. That all occurred in a day or hvof
A. No.
XQ-6. Within what time did that drop take place?
. lt. In about 30 days.
XQ-7. You mean there 'vas a sudden drop of 33 1/3% in
about 30 days?
A. Yes, sir.
XQ-8. Can you· give me some illustrations of itT
A. During 1929.
XQ-9. I am asking you about 1930 now.
. A. The First part of 1930page 124 ~ XQ-10. I am asking you about the period from
June 1930 to August 1930?
A. Up until June 1930 in Orange and Madison County, Dealers were paying from Six to $8.00 per thousand for hardwood
Htumpage within a radius of five to ten miles from the Railroad, for pine stumpage four to five dollars. About June 193()
· the price they offered dropped from four to five dollars for
the hardwood and from two to three dollars on the pine
stumpage.
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XQ-11. How much stumpage did you buy during that time Y
·
XQ-12. J{now of anv transactions Y
A. Yes, sir.
..
XQ-13. You do not lmow of your own experience of any
drop in stumpage during those two months Y
A. I know there was a drop from my conversations with
buyers, I never bought any myself.

.A. I did not buy any.

By the Commissioner, J\1r. Bibb:
Q-1. _Did I understand that you have personaL knowledge of
the fact that the amount being paid for sumpage in an area
say of 25, 30 to 40 miles of Orange was reduced approximately a third about July 1930?
A. June or July.
·
Q-2. Do you kno'v that the amounts being paid for this
stnmpage 'vere actually about a third less than what had been
formerly paid?
A. Yes.
Q-3. Was the value 9f _the stumpage affected
page 125 ~ because of the value or amount being paid for the
finished product Y
A. Yes, sir.
Q-4. There has oeen some evidence in the case here, I believe to the effect that the value of the finished p~oduct did not
affect the .value of stumpage, and although the value of the
finished product had declined, yet the value of stumpage did
not decline. Is or is not this true, so far as your experience
and know ledge goes Y
•
A. The price of stumpage declined with the price of finished material. That would all depend upon the time. One
lapgs behind the other.
RE-DIRECT EXAMINATION.
Bv Mr. Shackelford:
·Q-1. Mr. }vfoeller, do your duties as the executive manager,
of your company require you to keep in touch with a stumpage value and haYe knowledge of those values?
A. Yes, sir. I have to keep in track with stumpage value,
timber prices and lumber prices, so that I do not pay more
for my oak boards than the market demands.
CROSS

E·XA~IINATION.

Bv Mr. Riely:
"'XQ-1. I understand that you, yourself had no experience in
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. ... . the purchase of stumpage in those two months in
·
page ':J-26.} 1930 f
A. No.
'XQ-2. How about August f
A. No..
XQ-3. September Y
A. No.
XQ-4. October Y
A. No.
XQ-5. Novembert
A. No.
XQ-6. So that from June to December you, yourself, purchased no stumpage 1
A. No, sir.
XQ-7. And any statement that you make is derived from
other sources Y
A. Yes, sir.
XQ-8. Do you know of any stumpage that was sold adjacent to the Boston Tract of land involved in this suit f
A. No.
XQ-9. How close to it f
A. I have not any idea.
RE-DIRECT EXAMINATION.

By Mr. Shackelford:
Q-1. Where is the stumpage that you spoke of being bought
and sold located 1
A. Madison County.
Q-2. Are you willing for the Stenographer to sign your
name to this Deposition 1
A. Yes, sir.
And further this deponent saith not .
.(Signed} 0. A. :M~OELLER.
page 127 }

Another Witness,

MR. J. S. PURCELL,
after having been first duly cautioned and sworn comes and
testifies as follows :

EXA.MINA'l,ION IN CHIEF.
By

~{r.

Shackelford:

Q-1. Please state your name, age residence and occupa-

tion1
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A. J. S. Purcell, residence, Louisa, ,Va. age 55 and occupation Deal-er in lumber and building materials.
Q-2. Mr. Purcell how long have you been in the lumber anu
building material business f
A. I have been in the lumber business 30 years and building material business about 15 years.
Q-3. In the course of your business have you bought and
sold timber lands and stumpage Y
A. Yes; sir.
Q-4. In the course of your business how many tracts or acres
of timber lands and stninpage do you estimate that you have
traded and dealt in, either as principal or partner¥
A. I expect from seven to eight thousand acres.
· Q-5. Do you own any timber and stun1page nowf
A. Yes, sir, about four thousand acres of land. Not all in
timber, of course.
Q-6. About how much of that is tin1ber land with standing
tin1ber or. cut overt
A. I reckon ;3,500 acres.
Q-7. vVhere is your place of business 1
A. Here in Louisa and at Columbia.
Q-8. Referring to the timber land that you own, how ~uch
of that 3~500 acres would you estimate is standing timber and
ho'v much cut over?
A. It is pra~tically all in timber .of some kind,
page 1.28 ~ none of my land has anything cut off of it, in
the past five or six years.
Q-9. Your present place of business is at Louisa, Va. Y
A. Yes.
.
Q-10. How far is that from this Boston land Y
A. I don't kno'v exactly. I don't know just where it is, I
know it is out from GordonsvilJ.e.
Q-11. Approximately?
A. I would suppose it is 15 miles.
Q-12. In what parts of Virginia have your dealings mostly
taken place?
A. Louisa, Fluvanna. Goochland, Hanover and Spottsylvania.
Q-13. Do you also buy and sell lumber, railroad ties, pulp
'vood and lumber and timber products generally?
.~..~. Yes, sir.
Q-14. On an averag·e during the past 5 years how many
thousand feet of lun1ber and timber products a year have you
dealt in, Mr. Purcell?
A. About between four and five million feet a year.
Q-15. During the period from January 1930 to August 14,

138

Supreme Court of Appeals of Virginia. ·

1930, did any change take place in the price of lumber, railroad ties, timper products and stumpage 1

Mr. Riely: Same exception as taken to the testimony given.
by l\fr. Moeller.
· .. .
. A. Yes, sir, there 'vas some changes.
Q-16. \Viii you please state to the Commissioner what was
the changes, in as much detail ~s you can and when those
·
·
changes took place?
A . .All the changes that I could g·ive you would be taken
from the prices that 've were paying for lumber during that
period. In Febn1ary 1930 we were paying an
page 129 ~ average price of around $17.50 for pine lumber
and we were buying switch ties at that time at
around $20.00 or $21.00; and in August 've were paying an
average of about $14.00 for pine timber and $16.CJO for switch
ties, so that makes a difference of about $3.50 to $4.00 shrinkage in value of timber between those periods.
Q-17. In referring to timber you mean manufactured timber¥
A .. Yes, sir.
Q-18. At what period of that time between January and August 1930 did this shrinkage in value principally take place f
A. Along about the. latter part of J\1:ay or the first of J'une,
we began to cut our prices, and more particularly on switch
ties, after the latter part of July, along the last of July, switch
ties are contracted for as a rule in January and February for
the first 6 months of the year and after July they began to
co1ne out $4.00 lower than at the first of the year.
Q-19. J\£r. Purcell, are you familiar with the labor prices
that prevailed during 1930 in this line of business?
A. vVell, yes. I hire right 1nuch labor.
Q-20. Was this reduction in price, did it affect the stumpage value to the extent that practically nobody could buy
lnn1ber along- about that time.
A. Of course, you ·could buy it at a price, but they were
mighty careful how they dipped into it.
Q-21. Was there any reduction in labor during the first 6
months of 1930?
A. I don't think we reduced prices until about June.
Q-22. Did this reduction in price con1e off of
page 130 ~ the stumpage value or off of .the labor that went
into the manufacture of manufactured lumber Y
A. I cannot tell you just how they figured that, whether it
come from the reduction in price of labor or not, but most of
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the lumber had been bought before that time, and in order to
save themselves they began reducing price of labor to take
care of some of the loss, I would figure that the percentage of
the reduction in the price of lumber, bought at that time, that
it could have been bought 20% che.aper then than it could
have been bought in January.
Q-23. On a general average or percentage basis what would
you say was the shrinkabe in value of lumber manufactured,
and lumber produced during the period we have referred to 1
A. I guess prices were showing· a shrinkage of around 20% .
..
.
1Jetween these periods. ·
Q-24. On a falling market for manufactured products how
is stumpage affected, particularly stumpage, we will say in
tracts of 500 to 1,000 acres 7
.
.l\.. Why that would depend, altogether on the man that
wanted to buy it. If I wanted to buy it the effect would be
considerable, in fact, I would look right good while before I
would buy during that period.
·
Q-25. Please expl~lin that to the Commissioner, just how
stumpage of a eonsiderable size is affected by the falling
n1arket on manufactured products?
A. Well the tract. I don't know any people who even
wanted to buy anything· during that period. I did not want to
.
buy anything myself. But if you take a piece of
page 131 ~ timber of considerable size, it would take some
time to get it out and during this time nobody
knew what was going to happen, nobody dreamed it was going to happen as bad as it had. People who buy those tracts
are right cautious and right hard to sell.
Q-26. On a rising market for manufactured lumber what is
the situation T Is it somewhat reversed 7
·
.A. Absolutely.
Q-27. Do you kno\v the Boston land .itself 1
A. No, sir.
Q-28. '\Vhat is the situation with reference to smaller tracts
of timber?
_
A. Of course where small tracts of timber are bought and
the consideration of money value is less and a man would not
hesitate as much to buy it as he would a larger tract, when you
have an overhead of interest to carry on a large tract of timber and naturally would not g·o into it feeling as safe as
you would on a smaller tract. I would not.
CROSS EXAMINATION.
By ~{r. Riely:
.
XQ-1. J\iir. Purcell you do buy stumpage do you notY
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A. Sometimes.·
XQ-2. · How much did you buy between January and August
l93UY.

A:·: I did not buy aiJ.Y.

XQ-3~

ber?

How much did you buy

behv~en

August and Decem·

A. I did not buy any.

XQ-4. You cannot say from your own experience that
·
stumpage had decreased during that time can you?
page 132 t · A. No, I cannot.
.
X!Q-5. How long prior to the first of January
1930 had you bought stumpage¥
.l\... I bought some in December.
XQ-6. 1929!
A. Yes, sir.
XQ-7. Still got itf
A. Yes. sir. I still own the land, we have cut the timber.
XQ-8. You stated I believe in response to Mr. Shackelford's question that the value of stumpage had decreased in
June and July 1930 t
A. Where there were sales, I think so.
. XQ-9. But you, yourself had no transactions f
A. No, sir. .
XQ-10. Mr. Purcell tell us for the information of the ~om
missioner and Court how much depreciation jn the value of
stUmpage there was during the month of JuneY
A. I could not say exactly in the Month of June I would
say from the middle of May to the. first of August there was
20~.

.

XQ-11. You base it entirely on the price for the manufactured lumberi
A. Yes, sir.
XQ-12. And that began about the middle of MayT
A. It began say back before that time, There was a
hopeful feeling among lumber peo.ple generally, that conditions would improve as the Spring· wore away and early summer opened up, but instead of improving the conditions got
worse.
XQ-13. So that the depreciation and falling market had
started earlier in the year!
A. Yes, sir.
page 133 }- XQ-14. And that was a continuing process all
·
the way do\vn to January?
A. It started around the first of January and got serious in
April and ~{ay 1930.
XQ-15. Did it continue after August 7
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A. It continued up until the present.
XQ-16. How many transactions do you know of Mr. Purcell in the neighborhood of this property involved here, the
Boston land, for the sale of stumpage?
A. I declare, I don't know of any of them. I don't keep
posted, people bring me lumber there and I don't know where
it came from.
'
RE-DIRECT EXAMINATION.
Bv Mr. Shackelford:
·Q-1. What will you pay for the classes of lumber and tics
that you refer to at the. present time Y
A. We are not buying any ties at all now, and we are paying an average of about $10.50 for pine timber.

.

l\1.r. Riely··: Counsel for J. W. Boston excepts to the foregoing question and answer on the ground that the present
time is not involved in the controversy.
~y

the Commissioner, Mr. Bibb:

Q-1. Mr. Purcell is the value of stumpage affected by the

value of the 1inished product 7
A. Well the value of stumpage based on the prices that people are asking for it at the present do not correspond to the
actual prices they are bringing.
Q-2. There has been some testimony in the record her to the
effect that although prices of manufactured lum·page 134 } her in the year 1930 dropped considerably especially around June and July yet the actual prices
being asked for stumpage did not change during that time.
Do you think this is correct according to your experience.!
A. I think that is eorrect, except, of course, if a piece of
timber was forced on the market you would have to take
what you could get for it, but as a general rule a man who
had the timber and son1e of it was growing, he felt that it
was there and that it did not cost much to keep it, and that
he would just let it set there until he got his price for it.
Q-3. If that timber would have been sold, how-ever, would
the value have been affected by the falling off in the value of
manufactured lumber 1
A. I think so.
l\{r. Riely: Counsel for J. W. Boston would suggest that
there is nothing in the record that these gentlemen here were
in the position of being forced to sell th'eir lumber. I certainly would not assume that this was true.
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Mr. Shackelford:
.
Q-1. Mr. Purcell you say that the price that people asked
for their timber was uot materially reduced¥
A. That is true.
.
Q-2. What we are interested in here, however, is the market
value, was that affected. I mean the pri~e the stumpage
would be affected by the change in tho price of manufactured
Inrnberf

A. I think it was affected. It surely was affected.
CROSS EXAJ\:IINATION..

X.Q-1. How do you get at the market value of stumpage, if
there are not sales Y
.
page 135 } A. You cannot arrive a-t the market value of
stumpage, except from what the finished product
would bring, you have a cost to co1ne out of it for manufacture.
XQ-2. But people are holding· on and wont sell it in spite
of reduced prices in finished products. How do you get ~t
the market value, then?
A. If I was going to buy, it I would figure the market value
from what I could get for the finished product less expenses ..
XQ:-3. Suppose you did not have to sell it?
A. That is different, I don't know. Yon know there are
different kinds of markets for timber. Some saw-mill men
will buy a small tract of timber in order to keep going, hoping
that the price 'vould get better, and in times like these, that
'vonld tend to keep the prices boosted.
XQ-4. If you had of held an undivided interest in this
Boston tract ·auring· July or August 1930, would you have·
sotd it;?
A. You have asked me a question that depends on conditions.
XQ-5. Suppose yon did not have to sell it .
. A.. I doubt if I would have sold it.
Q. Are you willing for the Stenographer to sign your nam~
to this deposition.
A. That is alright ..
And further this deponent saith not.

(Signed)
Another Witness,.

J. S. PUR.CELL.

J. W. Boston v. V. R. Shackelford, et al.

143

.
MR. W. C. NEWMAN,
.
.
being first duly cautioned and sworn comes and testifies as
follows:
EXAJ\1INATION IN CHIEF.
Bv 1\fr. DeJarnette :
"'Q-1. State your name, ag·e residence and occupation?
A. I will be 60 years old the 14th of May. I
page 136 ~ farm a little bit. and timber some.· Orange
County.
Q-2. At Rhodesville?
A. Yes, sir.
Q-3. Ho'v long have ·you been in the timber business 7
A. I have bee in the timber business around 18 or 20 years.
Q-4. Are you acquainted with the Boston land involved in
this suit?
A. Partially so. I have been over the Boston timber.
Q-5. What Grades of timber do you deal in Y
A. Railroad ties, pulp wood and pine mostly.
Q-6. Do your dealings require you to keep in touch with
thnber values, bought on the stump and manufactured lumber?
·
A. Yes, sir.
Q-7. Was there any change in the value of this Boston Timber and Tract, in your opinion between January 1930 and
August 14, 1930?
A. Yes, s.ir.
Q-8. Was there an increase or decrease in value~
A. Decrease.
<~-9. How much decrease during that period f
A. I would say between 30 and 40%.
Q-10. Why do you think there was this decrease in market
value?
A. For the simple fact that the market kept on down. The
first of 1930, the first 6 months was just about as active a
period for lumber and ties as we have had in years, but som-etime in July, I don't know what went wrong with the lumher companies and Railroads, but they practically quit buying and the ones that did not quit buying cut their prices from
thirty to fifty per cent. You take pulp wood, I generally make
from one to three contracts a year. I contracted in February
for pulp wood a.nd in May and June I could not
page 137 ~ get a contract at all, and there was no additional
contracts given after the first of the year for
pulp wood and the same way with Railroad ties. I had rig·ht
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many ·.ties on hand and they stayed on my hands 6 months
and 1 ~~a~y had to sacri1ice them, sold them for almost nothing to get rid of them.
Q-11. Have you looked over your papers and found any
quotations and prices during the period yon alluded toY
A. Yes, sir. Of course, those papers that you have there
were the first part of the year, and the latter part of the year
I wrote to a· good many concerns in regard to cross ties, lumber and pulp wood and they were not in the market. Not
.
buying at all.
Q-12. When did the main change take place!
A. I would think the main change took place around in
April l\1:ay and June.
Q-13. When do the Railroads generally give out their contracts for ties?
A. The first of the year and about July first.
Q-14. Did they give out any contracts July first!
A. I don't think so. I did not get any.
Q-15. The same prices prevailed on ties from January first
to July first?
A. I think so.
Q-16. And then you could not get any price at allY
A. I never got any more prices until1931.
Q-17. Were they the same old prices t
A. No, sir.
Q-18. How much under them t
A. Around 50%.
Mr. Riely ~· Counsel for J. W. Boston excepts to
any evidence as to 1931 on the ground that it is
not involved in· this case.
·
page 138

~

Q-19. How many cords of pulp wood did you average a year
until 19307
·
A. From three to five thousand cords.
Q-20. Are these some contracts that you got for the early
part of 1930 Y
A. Yes.
Mr. DeJarnette: All of these are offered in evidence.
Q-21. Those contracts for pulp wood f,J..re at $9.50 per cord·?
A. Yes, sir.
Q-22. When they expired what was the next best contract
you could get T
A. The best contract I could get after those expired was in
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1931. I could not get any more contracts in 1930 at all, and
the next was $7.50.
Q-23. How much could you get then 7
A. I only got a co~tract last year for 500 cords.
Mr. Riely: Same exooption as above.
Q-24. And you ~ay you could not get any from June on in
19307
A. Yes, sir..
Q-25. What effect did this have on the market value of
tracts of timber lands f
·
.t\... "\Vell it had a right bad effect, I would think, lowered
the price of it, and also the value of it.
Q-26. Were these letters received by you in the due course
of your business 1
A. Yes, sir.
Q-27. From people with whom you were trypage 139 ~ ing to deal?
·
A. From people with whom I had been dealing.
Q-28. Did you purchase any timber or timber lands near
this tract of land about this time you were talking about
19307
.
A. Well, yes, sir I bought a tract of timber not very near
to this tract of timber I reckon about 20 miles. I bought a
piece of timber down in Orange in February 1930, I bought
a piece of timber and gave $12,000.00 for the tract of timber
in February 1930.
Q-29. What would you have given for that same timber on
August 14th 19307
Mr. Riely: This question and any answer thereto is excepted to on the ground that the question here- is not what
this witness would have given for particular timber at a particular time, but a question of what depreciation had taken
place in the value of timber lands and what was the market
price.
A. I would have given eight thousand dollars for .it.
Q-30. Was that all you would have given for it Y
A. That is all I would have given for it.
Q-31. Do you believe it would have brought any more on
the mai'ket in August 19307
A. No, sir.
Q-32. Have you cut that tract of timber?
. A. Cut some of it, have not cut it all. Prices went so low
I have been waiting for a better market.
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Q-33. Ho'v much approximately have you cntY
A. Cut about one-fourth and most of that we cut the first
6 months of 1930.
page 140 ~ Q-34. Why did you stop cutting at the end of 6
months?
A. Because prices went down so low a man had to stop
cutting timber.
Q-35. How long have you been in the lumber business?
A. 18 or 20 years.
Q-36. Will you .make or lose money on this- t'ract Y
A. Bound to lose money, no way in the world that I can
come out unless timber picks up.
Q-37. How many tracts have you handled during this timeT
A. 25, 30, 40 or 50 Tracts of timber.
Q-38. How many other propositions have you ever lost on Y
A. I cannot say that I ever lost on a deal of timber in my
life, outside of this one.
Q-39. Did the shrinkage in the market value of manufactured lumber come out of the· labor or the stumpage Y
A. It would have had to come out of both,. what labor did
not go down at the same time timber went down.
Q-40. Which would it come out of mainly stumpage or
laborY
A. It would have had to come out of stumpage.
Q-41. When did labor prices first change?
A. Not really until last year, and some of them have not
wanted to change yet.
Q-42. Then there has been no reduction in labor prices in
1930Y
A. No, sir, no reduction in labor prices in 1930.
Q-43. IIow long were you on this Boston timber when you
went over it Y
A. I spent a day up there.
Q-44. On whose account did yon go over it f
A. Mr. Briggs asked me to go over it.
page 141 } Q-45. vVith the idea of buying it to sell t·
A. Yes, sir.

CROSS

EXA~IIN.ATION.

By 1\ir. Riely ~
XQ-1. When was that that you examined this timber1
A. It was some time last fall, I cannot recall just when.
XQ-2. Whom was Mr. Bi,rggs offering· it for sale for?
A. I don't lmow, I think it was for the Bostons, I think
he said it was for them. He had been after me for a num-

J¥ W. Boston v. V. ·R. Shackelford, et al.

147

ber of years to go over this timber with the idea of buying·
it.·
.
.
XQ·-3. You mean that last fall the Bostons were askin:g ·
him to sell it for them Y
•
A. Yes, sir. H.e told me that he had a contract to make
sale of it for them, and that he had sold it once, but that in
some way it got tangled up in law, and he said that he was
still due $300.00, I don't lrnow just exactly what it was now,
but al}y way he asked me to go over the timber.
XQ-4. Did he tell you which one of the Bostons was asking him to sell it?
A. No, sir, he did not. He has been tangled up in that
for a number of years, but last fall he told me that he could
make delivery of the piece of timber, that he had sold it
before, but could not .deliver it.
XQ-5. There have been offered in evidence with your testimony certain contracts dated in January and February
1930, were they ·for the purchase of ties and pulp woodY
Mr. DeJarnette : I except to that question, as the contracts speak for themselves.

r A. This is in regard to pulp wood.
.
XQ-6. You spoke of selling ties in 1930, also,
Did you not?
A. Yes, sir.
XQ-7. And what time were the contracts dated, or about
when were they made, the contract under which you sold Y
A. About the first of the year.
XQ-8. And they run for about how long?
A. Until July.
XQ-9. So that the prices during the first 6 months had boon
fixed in a contract made in January?
A. Yes, sir.
XQ-10. Is that true also as to the pulp wood?
A. Yes, sir.
XQ-11. So that any change in the value of ties and pulp
wood in your experience would not have been a4fected until
a new contract was called for about the middle of the year Y
A. No, sir.
XQ-12. Because the contract price had been fixed at the
first of the year for the first 6 months.
. A. Yes, sir.
XQ-13. You spoke about purchasing a tract of timber, for
which you paid Twelve thousand Dollars, I think you said
that 'vas in January or February?
page 142
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i~.A. It was hi February.
XQ-14. And you were asked what you would have paid
for· it in August 1930, and you said you would have given
Eight Thousand Dollars 7
.
.
A. Yes, sir.
pag~ ·143 ~
XQ-15. What would have have paid for it in
·· ·
May?
A. So far as I know I would have paid that same that
I did pay for it.
.
.. XQ-16. You told us that the main change took place in
April May and June 1930 7
A. Yes, sir.
XQ-17. But that did not affect the price of lumber Y
A.· Did not affect my price. I think you will find some
orders that I got in May, from Mr. Young. No. These
orders were in March they were not as late as I thought they
were.
XQ-18. But it is a fact that this depreciation in the price
of timber and lumber products began in the spring and continued onf
A. Yes, sir.
XQ.-19. Had it begun before the first of the yearf
A. I don't' think so.
, XQ-20. But it did start about the first of the year and
~ntinued?

A. I did not know anything about the change until I tried
to get new contracts.
·
XQ-21. What could you have sold that tract, which you
paid $12,000.00 for in August 1930 Y
A. I would have been more than glad to have gotten my
money out of it.
XQ-22. Would you have sold it for less Y
A. I reckon I would.
XQ-23. How much less Y
A. I don't know.
XQ-24. Did you offer it for sale Y
A. No, sir.
page 144 ~ XQ-25. Did you sell any stumpage property
during June, July or August 19307
A. No, sir.
XQ-26. Did you buy any Y
A. No, sir.
XQ-27. If a man did not have to sell his stumpage property during that time, was it an easy matter for him to
hold itf
A. If he did not have to sell. I don't know whether I could
answer that question.
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XQ-28. What I mea:q.t to ask you is this. In a case where
a man was not compelled to sell, leaving out such cases
where a man was required to sell from necessity, was there
any drop in the value of stumpage prices during that period Y
Mr. Shackelford: We except on the ground that it has no
relevancy to the question here, which we understand to be the
fair market value of timber and not what any particular
individual might or might not have wanted to do with his
own property.
A. I cannot answer that question. I don't know that I
·
understand the question.
XQ-29. What I mean is this. Except in the cases of a forced
sale was there any decrease in the price which people were
asking for stumpage during that time7
M::r. Shackelford: Same objection.
A. That is a question that I don't know whether I could
answer or not. If a man has to sell he is at the mercy of
the other fellow. If I had a horse and you offerred me
$100.00 for it, I don't· know whether I would sell or not,
unless I had to. I kno'v people who had timber and held it
during the highest market, who would not sell.
page 145 ~ I own land in Madison that I bought and the land
is not worth half what I paid for it and I am
holding it.
XQ-30. What we are trying to get at is the market value
of stumpage during June, July and August 1930. I ask
. you this, except where a man had to sell his property was
there any general decrease in the price that people were
asking for it 7
A. It don't make it worth 'vha.t you are asking for it, if
it is not worth what you ask me.
XQ-31. I ask you if there was any general decrease in
prices of stumpage where people were in a position to hold
itt
A. I say there was.
XQ-32. But you, yourself, had no transaction during that
.time, in stumpage Y
A. No, sir.
XQ-33. How much do you know of bought and sold during
June, July and the first two weeks of August?
A. I don't know that I know of any.
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RE-DIRECT EXAMINATION.
By Mr. DeJarnette:
Q-1. How much pulp wood did you think this Bostpn land
would cut7
A. I did :riot look the pine timber over. Of course, I did not
have time. I 'vould say there would be a couple of thousand
cords.
Q-2. When you boug·ht this $12,000 tract of timber about
what profit were you expecting to make on it, when. you
bought it?
A. I figured that it should be a profit of around $5,000.
Q-3. Yon said by August you would have been glad to have
gotten out free, did you not?
page 146 ~ A. Ye~, sir.
Mr. Riely:
XQ-1. Mr. Newman what is the character of the standing
·
timber on this Boston land Y
A. ~Iajority is oak.
XQ-2. Some Pine f
A. Yes, sir.
XQ-3. The pine is what you would call pulp woodY
A. Yes, sir.
XQ-4. Any tie timber there Y
A. Yes, sir. Considerable.
XQ-5. And some that you could manufacture into merchantable timber?
A. Some there, majority not large enough.
XQ-6. About ho'v many feet?
A. I don't know, sir.
XQ-7. Do ·you know about what quantity of land there is
there?
A. I think Mr. Briggs told me there 'vere six or seven hundred acres.
XQ-8. Is it pretty well covered with timber?
...~. I would say there was around 400 acres of timber there ..
XQ-9. Is it a good piece of timber?
A. Yes, sir. Fairly good.
By the .Commissioner, Mr. Bibb:
.
Q-1. Is the Boston tract of timber in the parlance of timber men what is known as a tie proposition, mainly?
A. Yes, sir..
·
By l\{r. DeJarnette: .
Q-1. How far is this Boston Land from Orange Court
Housef
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page 147} A. The way ·I went there, I went to Gordons.
ville and went down there, but it is nearer Madison Run. I reckon it is 2lj2 miles to Madison Run.
Q-2. The Railroad Station T
A. Yes, sir. ·
Q-3. About the same distance frbm Meltons?
A. Yes, sir. It is a littl-e further from Gordonsville than
-either :Niadison Run or Meltons.
·
Q-4. Meltons & Madison Run are both shipping points on
the C. & 0. Are they not¥
· A. Yes, sir. Gordonsville too, all three of them.
By ~1:r. Shackelford:
Q-1. One place in your· direct examination, my recollection
is that you referred to the ~1:onth of July and at the same
time spoke of a change taking place in the early spring, is
that correctly quoting your opinion, as to when the change
iook place. Was it not the early Spring or Summer, which
did you have in mindf
A. Well, of course with contracts the change did not take
plac-e until after the first of July.
By Mr. Riely:
XQ-1. And you had no occasion to make any contracts
until the first of July 7
A. Yes, sir.
XQ-2. But you have told us that this change did take place
in April, May and J nne 7
A. I suppose it did.
By Mr. DeJarnette:
Q-1. How long before the first of July was it that you received information that would not get new conpage 148 } tracts on pulp wood and ties!
A. I don't lmow that I heard of it at all until
the contract I had had expired.
Q. Are you willing to permit the Stenographer to sign your
name to this deposition 1
A. Yes, sir.
And further this deponent saith not.
(.Signed)

W. C. NEWMAN..

,
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MR. R. B. PACE,

a· Witness called by the Plaintiff, after having been duly
cautioned and sworn comes and testifies as follows :
EXAMINATION IN CHIEF.
By Mr. R~ely:
· Q-1. Please state your name and residence?
A. R. B.· Pace, Palmyra, Fluvanna County.
Q-2. About how far is that from here Y
A. 26 or 27 miles, somewhere in the neighborhood of that.
Q-3. Iri'what business are you engaged 1
A. I sawmill and farm.
Q-4. How long have you been in the saw-mill business!
A. About 20 years.
Q-5. Do you ever buy and sell timber lands Y
A. I buy timber lands, it is not often that I sell, I usually
cut up what I buy and sell the lumber.
Q-6. The question he:.;e is, as to alleged depreciation in the
value of stumpage of timber lands between January arid
August 1930, having reference to your lmowledge
page 1~9 r and experience what would you say as to that y
A. Well it was not any particular chang~ in the
stumpage during that length of time and in fact there has
not been any particular change in the stumpage for a good
while.
·
Q-7. Did you have any occassion or did you buy any stumpage during that period f
.
A. I bought a piece in the last week in May or the first
W·eek in June in 1930. I bought a piece of oak.
Q-8. What did you pay for it Y
.
. A. I paid the rates, which were the same, $6.00 a thousand,
which was the· same I had been paying for some time.
Mr. Shackelford: Counsel for the defendants object to
the foregoing question and answer on the ground that the
question involved here is not a specific piece of timber, which
Mr. Pace may or may not have bought or sold, but the general market price or value prevailing during the period under
consideration.
·
Q-9. What would you say as to the prevailing market price
for stumpage in the period from June to August 1930. Did
that differ from the preceding months of the year or those
that followed Y
A. Not in my experience.
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Q-10. Do you know whether or not there had been a depreciation in manufactured lumber during that period f
A. I could not·say after June. I shut down in June. I got
the same price that I had been getting up until that time, I
shut down for 2 months.
Q-11. Did you open up after that 7
A. Yes, sir.
page 150 ~ Q-12. Did you :find that the .price of manufactured lumber had been decreasing during that
time?
A. I started cutting pine, and that was a little off. I had
been cutting oak when .I quit, and it was several months
later in the fall before I cut oak.
Q-13. Has there been any great depreciation in the price
of stumpage up to the present time 7
Mr. Shackelford: Same objection as above.
A. Not to my experience.
Q-14. Has there been any depreciation in the prevailing
market price of stumpage during that period 7
A. Not from my experience.
CROSS EXAMINATION.
By Mr. Shackelford:
XQ-1. I understand that you received the same price on
the manufactured lumber up until the last week in JuneY
A. Yes, sir.
XQ-2. And your mill shut down the last week in Junet
A .. Yes, sir.
XQ-3. Why did you shut down f
A. I always shut down in that season. I have a threshing
Machine and use that.
XQ-4. When you started up you say in August, you were
not receiving the san:ie price for your manufactured lumber?
A. I did not say I started in August 7
·
XQ-5. When did you start up?
A. Latter part of September or :first of October.
XQ-6. At that time had the price of manufactured lumber
gone downY
page 151 ~ A. I don't know about the oak, but as I remember the pine was off $1.00 a thousand.
XQ-7. So far as you know the prices of timber and timber land are just about the same as they were in 1929 and
1930?
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A. Where you can buy them they are. Of course when
you find a man who is hard up and forced to sell you can buy
them cheaper, but otherwise it is just about the same, from
my experience.
:
XQ-8. What size tract of timber 'vas it that you bought?
A. About 200,000 feet.
XQ-9. Ho'v much of it was oak and how .much pine?
A. I don't remember exactly I could make a rough estimate. Something like a third of it oak, just from a rough
guess.
XQ-10. You say that you had been cutting oak, why did you
shiftY
A. Because I had finished sawing the oak.
XQ-11. You only speak of your own personal experience f
A. I don't know what. other people's experience is. I only
speak for myself.
XQ-12. When did you make the contract for the sale of
your oak lumber?
A. Part of it was ·made in the .same week I bought it ancl
part of it made later. Different men would come along and
give me orders. The _last order wa.s the last week of J nne,
when I sold to the State Highway Department for the bridge
at Palmyra.
.
XQ-13. Then y.ou were selling your oak for special purposes
on the local market?
·
A. I sold some for different purposes, the last was for that
purpose some ten or twelve thousand feet.
page 152 ~ XQ-14. Where did you sell the other?
A. It might have been the Henson Flanagan
Lumber Co., and some of it I sold in the North.
XQ-15. What price did you receive for the oak that you
sold to these Northern people or Henson Flanagan Lumber
Co.Y
· A. Different orders got different prices. It ran somewhere
from $20.00 to $27.00. This I sold to the Highway Department was for $25.00 on the Mill Y a.rd, they hauled it themselves.
XQ-16. What did you get for your Pine f
A. At that time tlie hig-hest was $22.00.
XQ-17. What was your avera.p;e?
A. I could not say, because I don't remember.
XQ-18. Are you handling any lumber no,v? ·
A. Some. I have been up until the weather got bad.
XQ-19. \Vhat prices are you getting now for the similar oak
and pinef
·
A. I have not cut any oak for some little time, not any
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to _amount to anything. I. cut a little around Christmas I
got $20.00 for that. The Pine I have been cutting is small
pine and the pine I was cutting in 1930 was large pine. The
pine has been averaging me around Ten to Ten Dollars and
a half.
~
.·
·
XQ-20. 'Vhat is the cost of cutting that pine, to you Y
.A. Well, I never figured exact :figures somewhere around
$8.00 to put it out the distance. I .have to carry it.
XQ-21. You .mean you get about $2.00 a thousand for your
stumpage?
A. The last I bought, right by my mill I paid $3.00 per
thousand for it.
page 153 ~ XQ-22. How far from the Railroad is that?
.
.A. I declare it is something like six miles,
somewhere around that.
XQ-23. vVha t did you pay for the last oak stumpage Y
A. I paid $5.00 per thousand.
XQ-24. 'Vhen was· that Y
.A. That piece was bought some time last year, I don't remember the time of the year.
XQ-25. From whom did you buy it?
.A. Mr. Saunders.
XQ-26. llow much did you buy!
.A. Small amount.
XQ-27. How many thousand feet Y
.A. I don't reckon it was over 25,000 feet.
XQ-28. How much have you cut and manufactured into
ties in the period that you have mentioned since June 1930?
A. I declare I don't know some five or six tracts. I don't
know how many feet it was.
XQ-29. Approximately ho'v much?
A. I reckon some seven or eight thousand feet.
XQ-30. Would you be interested in the purchase of this
Boston timber· tract f
A. I don't kno'v whether I would or not.
XQ-32. Have you ever seen it 7
.A. Never saw it in my life.
XQ-33. Would you be in the market for a tract of timber
of mostly oak with some pine running around 1,800,000 feet
of pine, around 40,000 railroad ties 1,000,000 feet of sawable
oak 4 miles from Meltons f
page 154l A. I could not say now whether I would or
not. Something I have never seen, I would not
kno·w whether I 'vould be in a position to buy it or not.
XQ-34. So far as you personally are concerned there has
been no material change in the value of manufactured lumber or timber stumpage Y
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A. There has been a change in the price of manufactured
lumber,. but not in the stumpage, from my experience.
· :XQ-;36~ To what extent has there been a change in manufactured lumber Y
A. That has gone off considerably from time to time.
XQ-36. The pine has gone off about 50% Y
A. No. The pine has not gone off quite 50%.
XQ-37. How muchT 40%Y
A. N.o. I reckon 30% would take care of it.
XQ38. Do you mean to contend that the price. of manufactured lumber does not .affect the marke price of stumpage Y
A. No, sir. I don't contend that It should do it, but it
has not in my experience through the section that I work. .
XQ-39. It should affect the market price, but in your personal experience it- has not Y
A. It has not affected it through any experience that I
have had..
.
XQ-40. You don't mean to say that timber lands are worth
today what they were in January 19-BOY
A. No, sir.
· XQ-41. As a matter of fact they are worth less than they
were at that time Y•
A. They are worth less, but as a matter of fact they are
quite hard to buy.
page 155 ~ XQ-42. As a matter of fact during the last 2
years, there has been no market for timber lands
and stumpage Y
A. Yes. Lots sold through my section.
XQ-43. Where is the section you refer to, near Palmyra t
A. Yes, sir.
·
XQ-44. And a good deal of the work that you have been
getting there is, getting out special bills of lumber for the
Highway People f
A. No, sir. I told you that I sold something like ten or
twelve thousan"d feet, to the Highway Department, that is
all I have sold them in my li~e.
RE-DIRECT EXAMINATION.
By Mr. Riely:
Q-1. Yon spoke of selling small pine and large pine. Was
there any difference in the grade and price you received for
those?
.
A. Yes, sir, there was a big difference.
Q-2. The pine that was sold latter was small pineY
A. Yes, sir.
_ . _ .
' - ..
~·
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Q-3.. How much difference would there be in the price?
A. Usually around five or six dollars a thousand in the
price.
Q-4. Is that because of the different uses to which they
maybe putt
A. Yes, sir. The size of it.
Q-5. You also said in answer to a question that you had
handled some five or six tracts of timber land since 1930w
Did you buy those tracts f
A. Yes, sir.
page 156 ~ Q-6. Did you find there was any decrease in the
price you had to pay for the stumpage Y
A. No, sir. As I stated, awhile ago, if you bought a tract
of timber you had to pay the same price you would have
had to pay several years ago.
·
By Mr: DeJarnette:
XQ-1. Do you buy all your lumber on the stump or by estimate?
A. Some people wont sell only one way, and so I buy both
ways.
XQ-2. What did you pay for the pine in the 200,000 proposition?
A. As I remember I paid $5.00 per thousand.
XQ-3. Was that big pine 7
A. Yes, sir.
XQ-4. What would you pay for a similar pine tract today!
A. I could not say right at present, for I have not kept
up on prices, just exactly what I could sell that for today. I
have not handled any big pine recently. It is· not often that
you hit upon that kind of pine, usually you look out for
a market to -use that upon.
XQ-5. What would you pay for it just off the real, for the
same tract of timber now?
. A. The same tract of timber now. I don't know exactly
'vhat the market is on that pine, but if I could get a piece as
good as that I would take a shot at it at $4.00 per thousamc.
although I don't know what the market is. I have not looked
it up for a while.
XQ-6. Are you 'willing for the stenographer to sign your
name to this· deposition 7
page 157 ~ A. Yes, sir.
And further this deponent saith not.
(Signed)

R. B. PACE.
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MR. CECIL ELAM,.
Another witness, called by the Defendant, after having been
first duly cautioned and sworn comes and testifies as follows~

EXAlVIINATION IN CHIEF.

By ~tfr. DeJarnette:
Q-1. State your age,. residence. and occupation f
A. I am a rural Carrier, Trevilians, V a., 48 years old.
Q-2. Have you ever dealt in or handled lumber, timber and
excelsior woodY
A. I have.
Q-3. Did you handle these during the year 1929 f
A. Yes, sir.
· Q-4. When did your contract run out in 19301
A. June 1st.
Q-5. Did you apply for a new contract?
A. Yes, sir. I got a new contract, but got it at a different
price.
Q-6. I herewith hand yon a letter dated June 21st, 1930,
which~was filed in an old law suit with Raines. Please tell
the commissioner when von received that letterf
A. It is dated June 2ist, it was written in Richmond, and
I suppose I would have gotten it on the 22nd.
Mr. Riely: Counsel for .J. W. Boston excepts to the introduction of this letter on the ground that it is not competent evidence· in this case, not being a letter bepage 158 ~ tween the parties litigant and .being only the unsworn statcmen t of a man not ·introduced as a
witness and being within the rule of hearsay.
Mr. Bibb: The commissioner is of opinion that this ex·
ception is good.

0-7. Who did you sell your excelsior wood to during the
period from ,January 1st to ,June 1st, 1930?
A. To tl1e B.eclford Pulp & Paper Co.
Q-8. Did they renew their contract with you on June lstY
A. No, sir, they did not.
~Ir. Riely: Counsel for J. W. Boston excepts to the foregoin_g evidence on the ground that it is irrelevant and inadmissible in this case.

0-9. Did you write them for the renewal of your contract?'
A. Yes, sir,. told me there was no market for the wood ..
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Mr. Riely: Counsel for J. W. Boston moves that the ·above
. be stricken out, as hearsay. ·
Q-10. Did they tell you this by word of mouth or by letter Y
A. ~tfr. Bruce, their representative, told me that, when he
called by at my store, and they wrote me this letter in reference to the talk I had with Mr. Bruce. I was in the office
when he made this statement· they wrote me this letter afterwards.
Mr. Riely: Same exception.
Q-11. Did you handle any pulp wood after June 1st during
that year?
A. Yes, sir. .
page 159 ~- Q-12. What price did you get for what was leftf
A. $6.00 is all that I have gotten for any that I
·
have sold up unfil today.
Q-13. What price did you get for pulp wood from January
1st, 1930 to June 1st, 1930 f
A. $9.00 until June 1st, afterwards $6.00.
Q-14. Did this change in the price of pulp wood affect the
price of lumber on the etump?
·
.A. I would not like to say. I am not handling any lumber, but if pulp is down lumber 'vould also be down, that
is just my opinion.
J\IIr. Riely: Counsel for J. W. Boston excepts to the foregoing on the ground that it is merely an opinion of the witness, and he has not been qualified to give any such opinion.
Q-15. Do you kno'v this Boston land Y
A. I have been over some of it.
Q-16. Was there in your opinion any change in the market value of this timber tract of land between June 1st, 1930
and August 14, 1930?
Mr. Riely: The same exception as heretofore, and further
that it calls for nothing but an opinion of the witness not
shown to be qualified, as he, himself admits.
A. According to the Pulp Wood prices, it seemed to me that
there would be a change. It seems to me that there would
be the same difference in both, they would drop proportionately.
Q-17. How much do you think, in percentage, that the value
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of.:.that timber tract decreased during the period from Jan.
nary 1st to August 14, 1930 t
page 160 ~ A. According to what I say, it looks like it
.
ought to have decreased at least one third. I am
not dealing in ap.y lumber, and don't know exactly.
Mr. Riely: Counsel for J. W. Boston repeats his exception
Motion to strike out this evidence as clearly irrelevant.

a~d

Q-18. When did you first '3tart handling lumber?
A. I have been at it 20 years. I cut it out about 3 years
ago.
Q-19. Why did you cut it out Y
A. I had so many other things I could not manage them
all. My Father in law took o:ver ~II the lumber business.
Q-20. About how many cords of pulp wood did you handle
in 1929f
.
A. I could not say exactly. I would say 200 or 300 cords. I
sold through Henson .Flannagan Lumber Co. in 1929.
Q-21. Why did you practically stop handling it on June 1,
1930?
A. Because there was no sale. I could not get an order
from one car to the next.
Q-22. At the reduced price of $6.00?
A. At the reduced price. Did not guaranteed from one car
to the next.
Mr. Riely: Counsel for J. W. Boston states of record th(l
'!rltness being extremely deaf he will withhold any cross
examination.
By the Commissioner, Mr. Bibb:
Q-1. Mr. Elam are you willing for the Stenographer to sign
your name to this deposition Y
· A. Yes, sir.
page 161

~

And further this deponent saith not.
(Signed)

CECIL ELAM.

Mr. DeJarnette: We offer the letter as part of his evi·
dence marked CE #1.
Mr. Riely: I move to reject it on the grounds already
stated.
Mr. Bibb: The Commissioner so far as he can do so sustains the Motion to· reject this letter, as incompetent evidence.
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MR. E. C. RICHARDSON,
another witness, called by the Plaintiff, after being duly ca.utioned and sworn testifies as follows:
EXAMINATION IN CHIEF.
By Mr. Riely:
, Q-1. Please state your name and residence? .
A. E. C. Richardson, Kents Store, Fluvanna County, Va.
Q-2. What is your occupation?
A. Saw-milling and farming.
Q-3. How long have you been engaged in the saw-mill hqsinessY
.
A. Since 1915 on my own hook.
Q-4. Still engaged in that business!
A. Yes, sir.
Q-5. In the course of that business have you had occasion
to buy and sell stumpage property Y
A. Yes, sir.
Q-6. And to become acquainted with the price of such property or the market value 7
page 162 } A. Yes, sir.· I take a chance on it. I have
bought and sold during that time.
Q-7. What would you say, during the period from June 1st,
1930 until the middle of August of that year, as to whether
there had been any serious decrease in the value of stumpage r
.A.. I never found it so in any that I bought.
.
Q-8. Did you know of any decrease in the value of stumpage!
A. No, sir.
.
· Q-9. What would you say, from your knowledge and experi·ence, as to whether or not there had been a ~ecrease in
the market value of timber lands during that period Y
A. Well, as far as my personal knowledge, is there was not
any.
.
Q-10. Was there any decrease of any consequence in such
market value, following August 19307
A. No. Not to amount to anything, in that that I bought.
Q-11. Did you have occasion to buy any during t~~t time?
A. Yes, sir. I bought a piece of timber on the last of May
or first of June 1930 and I sold the same piece of timber iu
August 1931 for the same I gave for it with 6% interest.
Q-12. What did yo:u pay for it, when you bought it?
A. $735.00.
Q-13. Did you buy it on a thousand foot basis or how?
A. I bought it on the lump. We estimated it as so many
feet.

162

Supreme Court of Appeals of Virginia.

CROSS EXAMINATION.
By_ 1\fr. DeJarnette:
XQ-1. Why did you buy this lumber f
A. I am in the sawmill business and I buy and cut lumber
all of the time.
XQ-2. Did you expect to make any money on it?
_page 1~3 ~ A. Yes, sir.
XQ-3. How much 1
A. I expected to make wages.
XQ-4. How much money did you expect to make over
wagesT
A. That was a chance I might make and might lose.
XQ-5. How much did you think you were going to make?
A. I don't ln1ow that that is hardly a fair question. Of
course, I expected to make something or I would not have
bQught it. Judging from what I had made I would not
expect to make much over a living.
XQ-6. Well how much did you expect to make off of it? ·
A. I don't know. I don't know that I thought of how much
I expeat to make. I wanted to make a profit and expected to
make a profit, but as to how much I could not say.
XQ-7. Did you expect to make as much as $500?
A. No, sir. Not on a piece of timber that size, $735.00 you
would have to buy it mighty cheap. I expected to make
wages. A Man running a business has to make something
or else he cannot run.
XQ-8. It was perfectly proper to have bought with the idea
of making a profit. Did you think you would make $250¥ ·
A. I think that would have been a reasonable profit.
XQ-9. Why did you sell it for what you had paid for it,
if there ha~ not been any decrease in prices?
A. I expected to buy a piece joining that piece and Mr.
Perkins beat me to it. He bought it ahead of me, and he
could cut it and make more out of it than I could, as he was
there 011 the adjoining piece and could sa'v some of the lumber 011 the same set that he was at, and he propage 164 ~ posed to me to buy it, and I told him he could
have it for the same I gave for it with interest.
XQ-10. How many thousand feet would this piece have cut f
A. We were under the impression that it would cut from
one hundred and fifty to two hundred thousand feet. I expected it would cut between that.
XQ-11. Do you know what it did.cut?
A. No, sir.
XQ-12. Why could not you put a sawmill on a. tract of that
sizef

I
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A. I could have, but I had other timber and he was there,
and had gotten the piece adjoining it and I thought if I could
come out with what I gave for it I would take a chance on
selling it. I would have had to move about 12 miles and
there was not much pay in going that far from that much
timber.
·
XQ-13. What price did they ask you for the adjoining
tract?
A. $1,100.00.
XQ-14. What did they get for it¥
A. I don't kno'v what they got for it.
XQ-15. How much would that have cut?
. A. I allowed there was two hundred and fifty or maybe
three hundred thousand f·e·et.
XQ-16. Are you cutting now7
A. No, ·sir.
XQ-17. When did you quit?
. .A. I finished the set I was on in October and have not
started up since.
XQ-18. How much have you bought ahead?
A. I only have one piece ahead now.
page 165 ~ XQ-19. How much will that cut?
A. I reckon between three and four hundred
thousand feet.
XQ-20. What did you pay for it f
A. $1,750.
XQ-21. How far from the Railroad?
A. I reckon it is, the market I had been selling on, it is
20 miles. I could get it to the Railroad closer than 20 miles,
but I usually sell here or at Pendletons, it is about 20 miles.
XQ-22. When did you buy that?
A. I bought it in the fall of 1930.
XQ-23. Buy the land and timber together 7
A. No, sir, just the timber.
XQ-24. Why did you close down last fall, a good open winter?
- A. ! could not come out at the price I could get for it last
fall.
XQ-25. Why could not you come out?
A. Was not any sale for it.
XQ-26. What were you offered for it?
A. Pine lumber was from ten, twelve to fourteen dollars.
XQ-27. Oak what?
A. Oak was from Nineteen to Thirty Dollars.
XQ-28. Do you think that timber .is worth as much as it
was in 1930?

1~
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A. 1 don't think that I could get as much for it. as I could
· in 1930.
page 166 ~ XQ-29. Don't you know that th~re was a big
deduction in railroad ties in July, 1930, about
15% per tieY
A. I don't remember I cut oak from about the last of
Ma~ehi:.A.pr.il and May up in June and I sold to C. & 0.,
and the- .bills I took, the orders along hi April for the set I
was on and at the April Prices my prices was not cut any
on that set. I finished the set some time in June, and after
that I cut pine until up in October, but the prices that the
C. & 0. gave me w.as based on April prices for the location,
about four· hundred and fifty thousand feet and, of course,
the ties wen·t on with the iimber as I cut them, and my prices
were April prices for that location.
XQ-30. That was because you had a contract with them Y
A. I had orders for them.
.
XQ-31. But they did cut the prices generally on July 1st,
1930, except where you had a contract Y
A. I don't know.
XQ-32. Don't you know that the Railroad prices wer cut
as a general thing, except where there was a contract binding
them to it on July 19301
A. It might have been I was not cutting oak at that time.
XQ-33. They could not cut you had a contract?
A. I had orders for that location.
XQ-34. But you finished that location in June Y
A. Yes, and I did not cut any more oak that year.
XQ-35. Don't you know that you could not get the same
price after June as you got before June Y
page 167 } A. I did not investigate it because I did not
need to I had no oak to cut and I could not say
whether I could have got it or not.
XQ-36. What effect did it have on the stumpage value of
ties when the railroads cut 15c per tie Y
A. That depends on who you buy from and how you buy.
If you buy from a ·man who does not have to sell, my experience has been that' they want just as much for it as if the
railraod company had not cut it.
XQ-37. But you cannot afford to pay. the same priceY .
A. Certainly you· cannot, but very often you have to afford
it take a chance or lay idle, that is the way they handle it
over our way.
.
·
XQ-38. But if you have to cut it at a loss you stop buying¥
A. Yes, sir, I have to.
·
XQ-38. And when they cut you 15% you cannot give the
same old price and make money Y
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A. If you catch a man who has to sell you can make him
come to you.
XQ-39. And it comes off the stumpage or else you could
buyY
A. I would not think I could, unless I had a right good
pocket.
XQ-40. What price did you make on your ties after paying
for the stumpage t
A. A little saWmill man does not keep books very close.
and they buy a piece of timber at what he thinks he ean
come out and he will cut it and if he winds up and finds
that he did not come out on the bunch he will have to quit,
and if he does he will buy another piece and
page 168 ~ continue to operate.
XQ-41. Would you be satisfied with a profit
of 5c on a tie, after paying for the labor f
A. I would be now, yes, sir, very well.
XQ-42. Would not you have been over the last four years?
A. That is all the average sawmill man gets.
XQ-43. So if they cut the price 15c per tie he cannot live
unless he cuts the stumpage at least 10c t
A. It depends on the luck he has. If that worked right
along and he did not make but 5c and they cut it 15c he would
have to stop buying unless he could find somebody who had
to sell.
XQ-44. Don't you think that timber lands where a man
finds a man who wants to sell. Don't you think that they can
agree on a cheaper price now than in 19307
A. Yes, sir. Considerable drop.
XQ-45. How much 7
A. I reckon timb.er now from 1930 is $2.00 on the stump
difference in 1,000 feet.
XQ-46. At least a third 1
A. Something like that.
XQ-47. That drop took place when the railraod cut the
price on ties Y ·
A. In my case it did not, if you claim that the cut was
in 1930 it did not affect me, that cut did not.
.XQ-48. Did most people, did it not?
A. I don't know about other people, I am talking about
myself not other people.
·
XQ-49. It did affect other people, who did not have contracts and had not bought ahead?
page 169 ~ . A. If they had not contracts I suppose it would.
I bought this piece of oak timber in 1930 and
started to operate about the first of April1930 and I finished
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the location along the first part of June 1930. It was mostly
oak and my prices never dropped from April until I finished
the set.
·
XQ-50. But you would not have paid as much for timber
on the stumpage after the drop as you did before?
A. That depends on whether the other man would drop,
if he did drop then I did, when in my opinion .I could come
out.
XQ-51. The loss would be absorbed in the stumpage where
the market price of lumber falls. Labor does not fall rjght
at once?
A. You can buy labor, heap cheaper than .you can tin1ber
over my way. You can get labor now at your own price,
. you cannot get timber at your own price.
. XQ-52. Labor did not drop in the sumtnber of 1930? Dicl
it?
A. Yes, labor has been dropping ever since 1920 or 1921
over my way.
XQ-53. What did you pay for labor in May 1930?
A. I think it was $2.00 a day and Board. I board my men,
board is about 45c a day.
XQ-54. What did you pay on the next job in. September
1930?
A. I paid the same until I shut down.
RE-DIR.ECT EXAJ\IIINATION.
By J\1r. Riely:
Q-1. You were asked by ~Ir. DeJarnette as to whether or
not the value of stumpage had fallen since June 1, 1930. I
will ask you how much fall or decrease in the market value
there occurred between the first of June 1930 and August
1930?
page 170 ~ A. I just told him that I bought a piece in }fay
or June 1930 and sold it the last of August or
first of September at the san1e price I gave for it with interest.
Q-2. I understood you to say that you thought there had·
been a. decrease of $2.00 per thousand? Did qyou not?.
A. I suppose it has.
Q-3. Did you say that drop occurred during the months
of June, July and August 1930?
:1\{r. Shackelford: I object as leading.
A. It did not to me. I understood him to ask me the difnow and between J auuary 1st, 1930 and now.
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Q-4. Then I ask you if you intended that answer to apply
to the period from June 1st to August 1930!
A. No, sir, I said that it did not apply to me.
RE-CROSS EXAMINATION.
By Mr. DeJarnette: :
XQ-1. Do you know that pulp wood dropped $3.00 per
cord in June 1930 f
A. Never handled any pulp wood in my life.
Q. Are you willing for the Stenographer to sign your name
to this deposition!
A. Yes, sir.
And further this deponent saith not.
(Signed)

E. ·C. -RICHARDSON.

~fr. Bibb:- Both the Plaintiff and the Defendant here announce that they have offered all of
the evidence which they desire to offer in connection with
this hearing and the Commissioner, therefore closes the taking of evidence.
Mr. Shackelford: Counsel for the Defendants hand to the
Commissioner and counsel for the Plaintiff copies of a supplemental and amended answer which they now file with the
Commissioner and which they intend to have filed immediately
today in the Clerk's Office of Orange Circuit Court in this
suit.
~Ir. Riely: Counsel for _J. W. Boston reserves the right
to make any exception to the filing of this amended answer
hereafter.
~Ir. Bibb: It is stipulated and agreed between counsel for
all parties to this controv-ersy that the form·er printed record
in this case #604 which was filed as Exhibit ''A'' with the
petition of J. W. Boston is to be a part of· the record of the
present proceeding.

page 171

~

The Commissioner suggests to. counsel on both sides that
counsel for the Plaintiff shall file a brief with him within 2
weeks from the time that the Stenographer furnishes him
with the record and that counsel for the Defendants shall
file their reply in two weeks from the receipt of the copy of
Mr. Riely's brief and after counsel for Defendants file their
brief 1\fr. Riely shall have one week in which to file a replication.
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. ThiS,'arrangement it is hoped by the Commissioner can be
carried· out and it is understood it will be carried out unless
some grave· reason appears for a change or for additional
time.
page .172
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State of Virginia,
County of Louisa, To-wit:

I: h~reby certify that all the foregoing evidence was taken

& sworn to before me at Louisa, Va., in accordance with cap-

tions and an· the exhibits noted as :filed along with certain
evidence was :filed and made a part of the record.
Given under my hand this lOth day of :March 1932.
(Signed)
~tenographer's

W. C. BIBB, Commissioner.

Fee, $15.00.

S. A. CUNNINGHAM,
Louisa, Va.
page 173 } Virginia:

In the

Circ~it

Court of Louisa County.

COMMISSIONER'S" REPORT ON INQUIRIES..

J. W. Boston
vs.

V. R. Shackelford and E. H. DeJarnette, Jr.
BY W. C. BffiB, COMMISSIONER..
December 9th, 1932.
page· 174
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COMMISSIONER'S REPORT AND
FINDINGS.

Your undersigned Commissioner to whom this cause wa.s
referred by decree of April 8, 1931, begs leave to report his
actions, :find~gs and conclusions thereunder, as follows:
Through some oversight or misunderstanding the cause
did not reach your commissioner's hands until October 9,
1931. Immediately thereafter notice was given for the first
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hearing at the commissioner's office at Louisa, Va., on October 28, 1931, at which time and place the parties in interest
appeared and introduced evidence. This hearing was, by
consent, continued to December 9, 1931, but as that date afterwards proved to be inconvenient for some of the parties a
further continuance was taken to February 4, 1932, when further evidence was taken, and another continuance was had
to March 10, 1932, when the evidence was completed and all •
parties rested. The stenographic record of all testimony
taken, together with the exhibits introduced is herewith returned, as well as the notices given for the first hearing,
service of which were acknowledged by the parties, by counsel.
page 175 ~ When the testimony was completed on }rfarch 10,
1932, it was agreed that as soon as the stenographer could write up the testimony, that counsel would file
briefs before your commissioner within a limited time; this
'vas done, and the briefs so filed are also herewith returned.
·The decree of reference of April 8, 1931, directed a report
upon the following matters:
"1st. Whether the petitioner, J. W. Boston, is ready ~nd
able to deliver to E. H. DeJarnette Jr. and V. R. Shackelford a deed conveying to them, free of all lien·s and encumbrances, a two-sixth undivided interest in the tract of seven
hundred and twenty-three and lh (7231;2) acres of ll:}nd in
the petition set forth and described, upon their, contem...
poraneously with said deliver, paying to hini the sum of Five
Thousands Dollars ($5,000.00), as purchase price therefor;
2nd. Whether the said J. W. Boston has been since the
16th day of January, 1930, ready, able and willing to convey the said two-sixth interest in said tract or parcel of land
to the said E. H. DeJarnette Jr. and V. R. Shackelford, and
if he has not been so ready, able and willing, the effect thereof upon his petition to compel the payment by said E. H.
DeJarnette Jr. and V. R. Shackelford of the purchase price
thereof upon his now making delivery of a deed conveying
to them said land;
3rd. Whether there has been since the 16th day of January,
1930, through fault or delay on the part of the said J. W.
Boston such deterioration or depreciation in value of the
subject matter of this suit as would now render it inequitable
to require the said E. H. DeJarnette, Jr., and V. R. Shackelford to pay to the said J. W. Boston the sum of Five Thousa.nd
Dollars upon the delfvery by him to them of a deed conveying
a two-sixth interest therein;

•
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4th. Whether the petitioner, J. ,V. Boston, has, by his acts
since the 16th day of January, 1930, released, abandoned or
forfeited his right to require of the said E. H. DeJarnette
Jr. and V. R. Shackelford the payment of the sum of Five
Thousand Dollars· upon conveyance by him to them of a·
two-sixth undivided interest in tbe tract of land in said petition and exhibits therewith filed, set forth and described;
,f)

page 176 }

5th. Whether the said petitioner, J. W. Boston,
has, since the 16th day of January, 1930, wilfully
failed or refused to deliver to the said E. H. DeJarnette and
V. ·R. Shackelford a deed conveying the said two-sixth undivided interest in said tract of land to the said E. H. DeJarnette, Jr., and -v. H. Shackelford; and if he has so will_:
fully failed and refused, what is the effect thereof upon his
petition to require of the said E. H. DeJarnette and V. R.
Shackelford the payment by them to him of the pureha·se
price of Five Thousand Dollars therefor, upon his now delivering to them such deed. ''
A careful analysis will disclose that the foregoing inquiries
are, in some instances, duplications of each other, or, if not,.
are so inter,voven and dependent the one upon the other, that
a special finding under any one "rith no referenec to the
others would probably be a. conclusion, correct in itself but
otherwise erorneous. In fact the arguments submitted by
counsel have not been confined to the exact issues a~ set forth
in the decree of reference, but have been either general or according to their own selection and arrangmnent. Your Commissioner believes that the case can only. be correctly decided
by considering it generally-a consideration of all the inquiries collectively-nnd he has fol1owed this course altbongh
the special inquiries may he referred to separately in the
court of his consideration.
At least one nf'w issue has been presented to your Cmnmissioner since the decree of reference, viz: V\t11ether·the decree of l\1ay 5, 192R, as confirmed by the Supreme Court is
equally as binding upon Shackelford and DeJarnette as on
,T. W. Boston. This will be disposed of first.
The contention is n1ade that 1vfessrs. Shackelford and DeJarnette are at libm·ty to decline to proceed "rj th
page 177 ~ the transaction as fixed by the decree, after its
entry and affirn1ance by the Court of Appenls.
Your Commissioner is of opinion that Shackelford and DeJarnette have neither the option nor election to be relieved
of this transaction: It is probably true that they might have
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asked for the dismissal of this cause before the decision of
the court but after this decision, and in view of the express
election made at the bar during the argument of the case in
the Oourt of Appeals, and noted in the Court's opinion (153
Va., page 601), they would. no'v be bound, in accordance with
your Commissioner's opinion, by said decree, and there is
the same obligation resting· upon them to take and pay for
the property as there is upon J. W. Boston to deliver title
thereto and accept the purchase price.
This question is covered in the brief tiled by counsel for
J. W. B·oston, commencing at page 12, and the contentions.
made by him and the authorities cited seem to sustain the
position taken. Your Commissioner has concluded that the
-contention made by counsel for· J. W·. Boston, in his brief,
has been conceded in view of the fact that this matter was not
referred to in the brief filed by counsel for Messrs. Shackelford and DeJarnette. Your Commissioner therefor proceeds upon the theory that both Shackelford and DeJarnette,
as well as J. W. Boston, are bound by the provisions of the_
decree as affirmed by the Supreme Court of Virginia, and
that the obligations thereunder are mutual.
Proceeding now to a consideration of the facts:
It appears that Messrs. DeJarnette and Shackpage 178 } elford were the first parties who suggested that
this transaction should be closed in accordance
with the court's decree. On Feb. 7, 1930, Mr. E. H. DeJarnettfl, Jr., wrote Mr..Henry C. Riely, in part as follows:
''Since the opinion of the Court of Appeals confirming the
decree of the Circuit Court in the matter of Boston vs. De.Jarnette & Shackelford, 've-understand that the Bostons are
now required to convey their undivided one-half inte·rest in
this property to u.s on payment of the sum of $7,500.00 without interest.''
From Feb. 7, 1930, to· ~Ia.y 30, 1930, all negotiations between the parties in interest, or their attorneys, are contained
in correspondence. This correspondence is filed in evidence
and is the written record.
In the aforesaid letter of Feb. 7:~ 1930, the last paragraph
reads as follows :
''One of the parties against whom the decree was entered
has placed a deed of trust for $2,000.00 on her interest and
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we will of course expect this lien to be satisfied as well a..r:: any
other liens which ma.11 be against the property at the time the
transaction is closed~''
For . unexplained reasons nothing appears to have been
done bJ" ·yr. J. W. Boston or his counsel looking to a proper
arrangement for the satisfaction of ''any other liens which
may be against the pz·operty' '. No investigation was made
or inquiry directed to ascertain what preparatory arrangements were necessary. Mr. J. W. Boston seems to have allowed his counsel to proceed and actually executed a deed to
his two-si$th interest, without informing Mr. Riely of the
vendors lien for $1,500.00 resting on the one-third
page 179 ~ interest acquired from his sister, Mrs. Tenney,
and which he was conveying in said deed. It
was plainly his duty to advise his .counsel, and not allow him
to proceed under a misapprehension of the facts. It may
_ be suggested that Mr. J. W. Boston had forgotten about this
lien and indeed this seetns to the the fact, but this did not
relieve him of his duty to properly prepare himself to deliver
a title free of liens. If he had no accurate knowledge concerning the condition of his title it became his duty to so
advise his counsel so that a proper investigation conld be
promptly made, otherwise he was just proceeding blindly
and trusting to (\bance. This is actually what was done up
to May 30, 1930, over a period of more than three and onehalf months.
After the letter·of Feb. 7, 1930, nothing seems to have been
done by the Bostons or their counsel preparatory to the actual closing of this matter, until Mr. Riely's letter of May
15, 1930, directed to Mr. Shackelford, in which it is said:
"My clients, Messrs. C. M. Boston an4 J. W. Boston, are
now ready and most anxious to close up this transaction in
accordance with the court's decree."
It is true that there had been some correspondence between
the parties, and counsel, between Feb. 7, 1930, and May 15th,
but it was with special reference to collateral matters.
Mr. Shackelford, on May 16, 1930, replied to Mr. Riely's
letter of· May 15th in which he wrote in part as follows :
"We are prepared to close this matter at your convenience
and we suggest tha.t you come to Orange next Friday, May
23rd.''

-~-
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Also:

· "We understand that you will be authorized to

liens on the property."

relea.s~

alt

·

It developed that Mr. Riely was unable to arrange wi~h his
-clients for the 23rd of ~lay engagement, so by eonsent., at
his request, the date was changed to May 30, 1930. However, in Mr. Riely's letter of ~lay 18, 1930, to Mr. Shackelford, it is said :
"I have advised Mr. J. W. Boston that l1e must be prepared to release the lien by deed of trust recently given on
his interest in this property, and he is taking steps to have

this accomplished.''
It therefore appears that Mr. J. W. Boston was then act~
ing, and apparently his counsel expected him to make necessary preparations.
On May 30, 1930, Mr. Riely, Mr. C. M. Boston, Mrs. Clark
a.nd Mrs. Leighton can1e to Orange, Virginia, and it soon developed that the interest of Air. J. W. Boston was not in condition for tlie delivery of a title free from recorded liens,
and especially of a ve11dors lien of $1,500.00 in favor of Mrs.
Charles Tenney, who lived at Los Angeles, California; that
apparently Mr. Riely had no previous knowledge of this lien;
that no investigation of the· title had been made by Mr. J. W.
Boston or his attorney nor had Mr. J. W. Boston ever mentioned this matter to l\ir. Riely or directed him to examine
the title to ascertain the facts.
Messrs. DeJarne·tte · and Shackelford w.ere both ready,
willing and prepared on ~fay 30, 1930, to accept conveyances
free from liens from C. M. Boston and J. W. Boston ·and
pay therefor $7,500.00. It seems that they had
page 181 } made special arrangements and had secured and
had in bank the funds with which to pay for this
property. This last fact is mentioned because your comtnissioner appreciates the inconvenience and incidental loss attendant upon such arrangements when funds so proYided
cannot be used for the purpose intended, and ·also becau~e if
there were delay the holding of a fund of $5,000.00 in readiness in cash for any co~~iderable· time is a. matter of no small
consequence.
It seems that 1fessrs. DeJarnette and Shackelford, and indeed all parties in interest and their counsel, contemplated
that the 'vhole transaction would be closed on May 30, 1930.
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There seemed to have been no suggestion or idea· that Mr.·
C. ~f. Boston and Mr. ,J. W. Boston could, or might convey
and comply with the court's decree, as confirmed by the Appellate Court, independently of each other. At any rate when.
it appeared that l\{r. J. vV. Boston, although apparently willi11g, 'vas unable to pass title free of liens, ~fessrs. De.Jarnette and Shackelford refused to close the transaction. After
some negotiation and consultation the following arrangement
and agreement was made=
~fessrs. DeJarnette and Shackelford were acting for and
representing themseh-es. ~1r. C. 1\L Boston was personally
present and acting-, being represented by 1\fr. Henry C. Riely,
his attorney, who was present and who was also representing
and acting for ~fr. J. ,V. Boston, his client.
That :M~essrs. DeJarnette and Shackelford would accept a
conveyance from ~fr. C. ~f. Boston to his onepage 182 ~ sixth ·interest in the property under the court's
decree, and pay him therefor $2,500.00 in cash;
that at the time this w-as done a joint deed, which Mr. C. M.
Boston 'vould then execute, from C. 1\L Boston and J .. "\V. Roston, conveying their interest in a certain fire damage claim
against the C. & 0. Railway Con1pany on account of damage_
to the property in question, would be made, said joint_ deed
to be afterwards executed by 1\!r. J. W. Boston and this joint
deed should be afterwards delivered by 1\!Ir. J. W. Boston,.
along· with. his conveyance of his f'lvo-sixth interest free of
liens.
In compliance with this agreement, on l\!ay 31), 1930~ 1vlr.
C. :h'f. Boston conveyed his one-sixth interest and ~Iessrs. De.Jarnette and Shackelford paid him $2,500.00. The joint deed
was prepared, executed by C. l\L Boston, and was dE::livered
to l\{r. Riely for execution by his client, J. W. ~oston, to bereturned and delivered to 1\Iessrs. De.Jarnette and Shackelford, along with and as a. part of the necessary pa.pet·s from
J. W. Boston when he delivered title to his two-sixth interest
in the property free of incun1branc.es.
That this was undoubtedly the agreement and underRtanding is confirmed hy a. letter dated ,July 25, 1930, fron1 .lVh·.
Riely to lVfr. S11ackelford, which reads in part as follows:

a

"Among the papers ag-reed to be returned to you with this
draft, was the deed from J. \V. Boston and C. ~L Boston to
you and ~Ir. DeJarnette, covering any interest .:which they·
mig·ht have in the claim ag·ainst the Chesapeake and Ohi()
Railway Company for fire damage suffered by this property."
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That Messrs. DeJarnette and Shackelford expecte.d and
insisted upon a compliance. seems to be also certain from 1\lr.
Shackelford's letter of July 28, 1930, whicli. reads in part as.
follows:
page 183 ~

''Both of the matters referred to in your letter
seem to us to be very unusual and quite contrary
to our understanding and entirely improper on the part of
the Bostons. ''
Also (concluding paragraph) :
"In the meantime, I hope the Bostons will consent to close
the matter in accordance with our understanding.''
As your commissioner has reached some definite conclusions up to this point, which in his opinion have a decided
bearing upon what afterwards took place, he deems it proper
to here state them, as follows:
First: From Ire by. 7, 1930, to ~fay 30, 1930, Messrs. Shackelford and De.Jarnette were, at all times, ready, able and
willing to accept a conveyance from J. W. Boston free of
liens and pay him $5,000.00 therefor, nor did they in any
way improperly hinder: delay .or obstruct J. W. Boston in and
about his compliance.
s~.ond: From ]"eb. 7, J 930, to May 30, 1930, J. W. Boston
was apparently willing to close the transaction, but he was
neither ready nor able to do so, so as to deliver a title free
of liens, his lack of preparedness being his failure, for more ·
than three and one-half months, to make reasonable examination and preparation for the closing of the transaction with
no adequate excuse offered or appearing for such a· protracted delay. He failed to use due diligence in making reasonable and necessary preparation even after bepage 184 ~ ing notified of what would be properly required;
concerning his title.
Third: That the fa1iure to close the matter on ~fay 30,
1930, so far as .T. W. Boston's interest was concerned, was
solely and entirely his fault, and·;
Fourth: That Shackelford and DeJarnette had a right
after May 30, 1930, to insist upon a strict compliance with
the agreement made on said date between all parties relative
to the closing of the transaction at some future ·date.
It may be remarked at this point: That irrespective of
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whether .Shackelford and DeJarnette had an absolute legal
right, ·-to require the execution and delivery of a deed, joint
or. ·qfherwise, to the fire damage claim, and irrespective of
whether such claim would have automatically passed by the
execution and delivery of a general warranty deed to the interest of said J. W. Boston, and the further fact, that since
the negotiations fell through, the damage claim has been converted into cash through a law action-yet the fact remains
that a definite agreement was made the terms of which were
fully understood by all parties concerning the delivery of a
certain designated joint deed, which it was agreed should be
delivered as a part of the necessary documents in the future closing of the transaction so far as J. W. Boston's interest
was concerned.
At the .time this agreement was made all parties, certainly
by their uniting in said agreement, conceded that such a
transfer was necessary and proper~ That it is, at this dat.e,
unnecessary, is besides the point. It only became
page 185 ~ unnecessary long after the negotiations between
the parties failed, and after the damage claim was
settled in a law suit.
Another suggeation seems pertinent at his point, viz : The
benefits accruing· to Shackelford and DeJa.rnette by the delivery of. the joint deed contemplated by the agreement: .
1st. A deed the verbage of which had been agreed upon as
it was prepared at the time.
2nd. Guaranteeing and insuring the delivery of the C. M.
Boston fire claim for which settlement had been made.
The fact that C. M. Boston refused to allow the deed to be
delivered after he had been paid, stresses the importance of
the agreement.3rd. The joint deed saved the necessity of the payment of
one recordation fee. ·
Again: Mr. Riely's belief that he was bound by the direction of his client, C. M. Boston, in the circumstances, whether
correct or not, could not alter or change the agreement which
was made nor satisfy the right of Shackelford and DeJarnette to insist upon compliance. As your commissioner understands the -la,v, where parties jointly undertake to perform a certain act for the benefit of a third party, the failure
or refusal of one joint obligor to perform his part of ·the undertaking will not require the third party to accept part performance from the other joint obligor whe:p. the full obligation ean on.ly be discharged by the joint action of both joint
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obligors. This may, and sometimes does, place one of the
joint contracting parties in an embarrassing positio11, but it
cannot dissolve thE' -contract nor deprive a third party of his
rights thereunder. When C. l'I. Boston refused to have the
joint deed delivered, as agreed, J. W. Boston being a· party
to such agTeement, it is questionable whether J.
page 186 ~ W. Boston could then do anything to help himself-for he had agreed that the joint deed was
to be delivered as a. part of the necessa;ry papers in closing
the matter. This joint deed was never offered or delivered.
From May 30, 1930, to July 26, 19-30, further negotiations
between the parties was by correspondence. The contention
concerning interest on the Brigg 's judgment was decided by
the Judge on June 7, 1930. (See letter in record.) It developed that the vendors lien on the J. W. Boston interest
to Mrs. Charles Tenney had nev:er been fully paid, nnd arrangements were made whereby this was finnally settled,
thereby discharging this lien-the rooord however not being
satisfied. On July 26, 1930, Mr. ·Riely wrote a letter to Mr.
Shackelford, in which he says in part as follows:
0

•

0

"Ainong the papers agreed to be returned to you with this
draft was the de(\d from J. Vv. Boston and C. W. Boston to
you and Mr. DetTarnette, covering any interest which they
might have in the claim against the Chesapeake and Ohio
Railway Company for fire damage suffered by this property.
Mr. C. M. Boston has now changed his mind about giving
this deed and has instructed me not to deliver it. Mr. ,J. W.
Boston is willing to g·ive a separate deed conveying and assigning his interest in this claim. I hav:e already advised
Mr. C. M. Boston that I cannot represent him further jn the
matter, becaruse of the fact that the definite agreement tnade
with you at our conference referred to was that thi.c: de(~d
would be given • * "" . "
I appears further from this letter that :hfr. J. W. Boston,
after having been advised against any such action, went to·
see Mr. Briggs and settled with him without paying hhn interest on his claim. It is unnecessoary to comment upon the
actions of :hfr. C. M. Boston and l\1:r. J. W. Boston in these
·
matters-the transactions speak for thenu~elves.
page 187 ~ Mr. Riely was lj)eriously embarrassed by his
clients, whose conduct he was unable to control,
and promptly advised 1\{r. Shackelford of the facts, this being the only thing he eould do in the circumstances. Mr.
Shackelford, on .July 28, 1930, replied to Mr. Riely's letter
of the 26th, in which letter he said in part, as follows:

178

Supreme Court of Appeals of Virginia.

"We are unwilling to close this matter leaving the fire
damage matter outstanding.· As we understand there .is o~e
cleed from .T. W. Boston and C. 1\L Boston to us and 1f this
is the case. how can we cloAe the transaction and settle with.
one leaving the other interest ·ontstand~ng. ''
''I will advise you after I have had an opportunity to talk
with J\IIr. ·DeJarnette if there is anything further we want to
sa.y about his matter.''
''In the meantime, I hope the Bostons will consent to close
·
the matter in accordance with our u.nderstQIJuling." .
On Aug-ust 4th, :rvrr. Riely wrote 1\!r. Shackelford again asking him what position he and l\Ir. De,Jarnette would take regarding a settlement 'vith Mr. J. W. Boston in the circumstances as they existed, to which letter no reply was made.
· The next letter was the one to the First and :Merchants National Bank of Richmond, Virginia, of Aug-ust 12, 1930.
This letter was with draft attached drawn on Shackelford
and De,Tarnette for $5,000.00 and came to the Bank at Orang·e
Virginia, 'vith the documents therein referred to attachedbriefly they were:
1st. Deed fron1 J. ~r. Boston to his two-sixth interest.
2nd. Deed fron1 J. W. Boston to his fire damage claim.
3rd. Af.fidavit fron1 1\:frs. Tenney, as to loss or destruction
of the $1,500.00 note st~ured by vendors lien.
4th. Power of ~1\.ttorney-:~:Irs. Tenney to A. Stuart Robertson authorizing release of vendors lien.
5th. Note 1\:frs. Lottie Leighton for $2,000.00 for payment
and delivery-with authority to pay out of draft proceeds.
6th. Power of Attorney 1\frs. Leighton to l\fr.
page 188 ~ Robertson to release deed of trust · securing
$2,000.00 note.
· 7th. Receipt fron1 \V. "'vV. Briggs showing settlement with
him.
'Af r. Sl1ackelford and T\fr. De.Jarnette refused to take up this .
draft, or accept delivery of the papers attached, and lVIr.
Shackelford wrote ~fr. Riely on August 13, 1930, a letter
which reads in part as follows:
''The papers which you state are enclosed with the draft
drawn on us through the bank do not cornply ~vith ottr a.,qreeutent. We have had so much trouble and difficulty with this
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ma:tter, we have decided .not to accept the deeds from your
client and not to proceed further with the further purchase
of this property as we have a right to do under all circ~tm

stances.''
Since August 12th or 13th, when the draft was refnsed,
,J. W. Boston has not undertaken to offer further title pa.pers.
To again offer such papers would appear to be a uS.eless undertaking· in view of the decision reached by 1vfr. DeJarnette
and Shackelford as set forth in their letter. It developed
later that 1\{r. Stuart P..obertson would not agree to act under the power of attorney in connection with the releases.
Actual releases of record of the liens on the J. W. Boston
interest have nev·er been made. The joint deed to the fire
damage (now unnecessary) was never offered for delivery, in
accordance with express agreement, as a part of the necessarJI papers in closing the rna tter .
•T. W. Boston proceeded against DeJarnette and Shackelford
to compel them to accept title and .pay the purchase money,
by a "show cause order" obtained from this court.
Your commissioner :finds that if De~T arnette and· Shackelford were to offer 1\{r. J. W. Boston $5,000.00 topage 189 ~ day, he woiild be unable to deliver title to his f.'l~·osixth interest free of encumbrances unless 1\Ir.
Robertson now consented to act as attorney in connection
with the releases, and he has advised that he would not act.
At least, such was the situation when the testimony was com.:.
pleted.
To contend that Mr. Robertson would have acted, is to
indulge in a. presumption which the facts do not seem to justify, especially in view of the reasons given in his letter to
Mr. Riely of September 24, 1930 (Record, Testimony Mr.
Sbackelford EX. VRS 2, p. 28), which reads in part as follows:
"I am unwilling to act in this capacity for the Bostons be-.
cause it might lead to some misunderstanding 'vith them later
on.''
~fr. Shackelford testified in ans,ver to question 11 (page
28 of record) :
·

''I understood that he would not act.'' The reason for
his refusal is suggested in the testimony of this same witness
in answer to qu~stiou 13 (page 28 of Record):

------------- ---
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. .''-He·said • * «< that he did not want to act in that capacity.
There had been a very serious conflict all through this case
between ·ourselves and the Bostons. They had denied signatures which we claimed were genuine. To be perfectly frank
he is not willing to put himself in that position.''
The testimony on this point seems to indicate that J\fr.
Ro.berlson would have refused to act ·under the power of
attorn.ey accompanying the draft had he been requested to
do so, or had the occasion arisen for his making a decision
in the matter on the 12th or 13th of August, 1930, and this
being so, or certainly presumably so, according to the testimony, then J. W. Boston was not in a position to close the
transaction when the draft reached the bank at
page 190 ~ Orange, Virginia, and if he was not then prepared, and did not offer proper papers and releases on this occasion, then he has never been able to de:liver a title clear of liens, or documents which would accomplish this result, even tP,ough he had so intended.
Your commissioner of course realized that when Mr. Boston had Mr. Robertson appointed attorney in fact to make the
releases, he presumed that he ·would act, but where such an
appointment is made, without first consulting the party to
be invested with the power, it would seem that the presumption is indulged in at the risk of the party making the appointment. The fact remains, however, according to the tes..;
timony, that Mr. Robertson would not act and therefore had
DeJarnette and Shackelford undertaken to take up the draft
on August 13, 1930, they could not have secured proper releases of the existing liens against the property. This situation w·ould have existed even had they waived their right to
have delivery at the time of the joint fire damage deed, which
they insisted should be delivered, in accordance with agree•
ment, a.s a part of the necessary pa.pe.rs to close the transac-·
tion. It might be suggested that lVIr. Boston has indulged in too
many presumptions in connection with this matter. First,
that his title 'vas clear. Second, that the agreement as to
delivery of the joint deed would not be insisted upon, and
Third, that Mr. Robertson would act as attorney in the matter. The failure to inform himself .as to these matters has
caused the dela.v and trouble.
Your commissioner is further ·of opinion that the letter of
August 13, 1930, from Mr. Shackelford to Mr.
page 191 ~ Riely concerning the bank draft ancl its non-pay--ment was not a waiver of objections or contentions not therein specified. The letter is general in that it
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says the papers ''do not comply with our agr~ement 'c& and
general in that it states that the transaction is abandoned,
as of right "under all circumstances". The objections made
are not specific as counsel for 1vlr. J. W. Robertson contends
in his brief, but are most general and therefore inclusive.
There is a suggestion made that Messrs. DeJarnette and
Shackelford might have cleared the liens out of the pur~hase
money themselves, and possibly this might have been done,
but in v:iew of the fact that Mr. J. W. Boston had undertaken
to do this, and as no suggestion had ever been made that he
would not effectually do this himself, there would appear to
be no obligation resting upon the vendees to clear the title
by paying off the liens. In faet· there seems to have been
some controversy or misunderstanding between Mr. J. W.
Boston and his sister as to just what was the balance due
her on her vendors lien, and Mr. Boston, when examined as
to this lien before your commissioner, was unable to explain
the transaction so that any one could understand what had
occurred, how the debt was evidenced, what became (lf the
note or notes, or when and how they were paid. The lien of
$2,000.00 appeared to be a clear cut proposition, thi:3 being
the lien of Mrs. Leighton. It might be stated here that so far
as your commissioner is advised there were no taxes unpaid,
or if there were 1\fessrs. DeJarnette and Shackelford failed
to show any outstanding, but as they did not make any contention as to taxes in refusing to close the matter,
page 192 ~ your commissioner does not think a question of
unpaid tax in any ·way prevented the closing of
the transaetion, certainly on the part of the vendees.
There is considerable testimony in the record dealing with
timber values, the depreciation in these values and wh~n the
same commenced and the extent thereof. The evidence is
conflicting in regard to the depreciation in stumpage values.
It must be remembered that the tract of land in question is
valuable primarily because of its timber value, and again
that the timber is in the main what timber men call a ''tie
proposition", meaning that it is mainly valuable for the
manufacture of railroad ties. It is· claimed by J. W. Boston
that his witnesses on this subject prove that notwithstanding
t_he fall in the price of manufactured lumber, that stumpage
values were not affected between J nne and August, 1930, in
fact that they were not affected from January, 1930, to August of the same year. It appears however that a very serious and substantial cut was made ·in the price of railroad
ties about June, 1930, and that contracts could not be re~
newed, certainly at anywhere near the f~rmer prices. It may
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be tr,y.e that. parties owning stumpage could refuse to sell
same at this time, and it appears that few sales actually took
place around this date. but it is also true that if a sale were
made, the price being then paid, or the prevailing pr~ce,
would necessarily reflect itself in stumpage values where
stumpage was actually sold. To hold otherwise would require one to shut his eyes and disregard entirely the logic of
such a situation and deny the inevitable result of a falling
n1arket on the product to be manufactured for such a marketr
1\tlr. J. S. Purcell, a large lumber dealer doing
page 193 ~ business in the same section in which the tract of
land in qllestion is located, was of opinion that
the depreciation in the value of manufactured lumber started
in January, 1930, and became serious in April of that year,
and that ·there was a depreciation of 20% in values between
the middle of 1\{ay to 1he first of August. It seems that he
did not purchase sttunpage from January to August, 1930,
and based his opinion as to stumpage values upon the market on manufactured lumber. His evidence however is significant in that he says ''if a piece of timber was forced 011 the
market you would have to take what you could get for it".
Your commissioner, vdthout undertaking to review all the
evidence on this subject in detail has reached this conclusion
-that values com1nmwed to be serim,s affected in January,
1930, so that they weee very noticeable, that the depreciation in values continued uninterruptedly all through the year
1930, that they became serious in the late spring and continued to become more serious as the summer came, that
they continued on throug·h the whole of 1930, and down to
the present. That this depreciation affected every item in
the n1arket, stun1pagc, values, labor and all manufactured
products. The demand for the n1anufactured products affected its price, and this price reflected itself backwards all
the way to the timber tree standing in the woods. The fact
that no actual sales of stun1page in June and August were
shown so that a comparison of prices might be made with
other sales at other thnes, to your commissioner's mind, does
not suggest that values had not changed-on the contrary it
suggests that no sales 'vere being n1ade because value~ had
changed and parties were unable to secure the prices demanded, which in fact appears to have been the situation..
Owners, not being able to get their price, because
pnge 194 ~ of decreased values, were holding stumpage for
a rising- market, whereas, the market: did not rise
but has steadily nnd constantly declined..
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Your commissioner concludes that there has been, since
the 16th day of ,January, 1930, a serious depreciation in the
value ·of the subject Jnatter of this suit, and. under all the
circumstances it would appear to be inequitable to require
E. H. DeJarnette, Jr., and V. R. Shackelford to pay ,J. "\V.
Boston the sum of $5,000.00 for the delivery of his 'hvo-sixth
interest. It might be said that practically all of the delay,
up to August 13th, 1930, was occasioned by J. W. Boston,
and at that date the depreciation in the value of the property in question had become serious. A ~uggestion which
mig·ht not be amiss would be that if the stumpage values have
not depreciated, as claimed by J. W. Boston, there would
be no great hardship in requiring him to keep his interest,
whereas, if there has been a depreciation of anywhere near
the percentage claimed by 1\{essrs. DeJarnette and Shadrelford, it would he inequitable to require them to take the property on the same basis as before it depreciated. Your commissioner mrist consider the fact that for years J. W. Boston
has refused to sell or carry out his contract at $5,000.00, and
now insists upon a. compliance a.t this figure. He explains
the 1natter by stating t.ha.t l1e needed funds. This is entirely
reasonable and persuasive, but in view of all the facts, not
convincing.
There is a. suggestion, as I now recall, in the answer filed
by 1\Iessrs. DeJarnette and Shackelford that if they be required to take the property, that they be allowed
page 195 ~ to do this at a reduced price. Your commi~sioner
hardly thinks this would be allowable because it
would be the reduction of a fixed obligation by a claim sounding in unliquidated damages. The brief filed by counsel.
for 1vir. Boston bas cited abundant authority on this subject,
but the very fact that relief cannot be given in this respect
is another reason why your commissioner has concluded it
'vould be inequitable to require performance on the part of
l\fessrs. DeJarnette and Shackelford.
Your commissioner believes that he has now covered all
the inquiries directed-althoug·h he has not undertaken to
make special finding·s under each inquiry for the reasons assig11ed heretofore. He regrets that his report- has been so
long delayed and offers the present record, briefs and exhibits
as his excuse. He is gTa.teful to counsel for the aid given
him and their courtesy and consideration.
Below will be found a statement of the stenographic
charges due 1\tir. Stewart Cunningham of Louisa, Virginia, for
taking and writing the testimony. Your commissioner ]P.aves

l.~

Sup.reme Court of Appeals of Virginia.

whatever charges he may properly receiv:e to be fixed by
the court at· what it thinks would be reasonable..
·
Respectfully submitted,
W. C. BIBB,
Master Commissioner.
December 9, 1932.
page 196 ~

. Slenographic Fees due Stewart Cunningham,
of Louisa, Virginia:

To 52 pages of testimony
T-o 32 pages of testjmony
To 48 pages of testimony

$15.00
6.50·
15.00
$36.50

I certify that the foregoing work was performed by
Stewart Cunningham, and I regard the charges as. reasonable~

W. C. BIBB, Commissioner...
Commissioner W. C. ·Bibb is allowed the sum of $200.00 for
his work in the reference.
ALEXANDER T. BROWNING, Judge..
Expense

postage $1.92.

~

EXCEPTIONS OF J. W. BOSTON TO THE
·COMMISSIONER'S REPORT FILED ,J...t\.NU21, 1933.

page 197
AR~

ite~s,

,J. W. 'Boston, by his counsel, excepts to certain findings
and opinions of said Commissioner, as contained in his report herein made in response to the decree herein of April 8,
1931, said report being dated December 9, 1932, and to all
statements, reasons, argument, and opinions in support of
said findings and opinions, which said findings a.nd opinions,
so excepted to, are as follows:
1. That J. W. Boston was not ready, able and willing, at
all times from February 7, 1930, .to and including- on or about
August 15, 1930, as well as thereafter, to make settlement
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'vith said Virginius R. Shackelford and E. H. DeJarnette, ·
Jr., in accordance with the decree herein of May 5, 1928, as
affirmed by the Supreme Court of Appeals of Virginia.
2. That, whet~er or not said Virginius R. Shackelford and
E. H. DeJarnette, Jr., were entitled to make it a condition
of said settlement, and to require, that Q. M. Boston and
said J. W. Boston should give to them a .joint deed covering
the respective interests of said. C. M. Boston and J. W. Boston in the fire damage claim against The Chesapeake & Ohio
R.ailway Company, said Virginius R. Shackelford and E. H ..
DeJarnette, Jr., are entitled at this time and heretofore to
rely on the non-delivery to them of said joint deed as an
excuse for non-compliance by them with said decree of May
5, 1928, as to said J. W. ·Boston, notwithstanding the fact
that they have Teceived, or will receive upon compliance by
them with said decree, the full benefit of said
page 198 ~ joint deed.
_ 3. That the refusal by A. Stuart Robertson,
made about six weeks after the refusal of said Virginius R.
Shackelford and E. If. De,Tarnette, Jr., to comply with said
decree of May 5, 1928, to act under the power of attol'ney to
him for the releas~ of the vendor's lien and of the lien bv deed
of trust on the property involved, gave, or gives, any support to said refusal of said Virginius R. Shackelford and J;~.
H. DeJarnette, Jr., to comply with said decree.
4. That the grounds assigned by said Virginius R. Shackel- ·
ford in his letter to Henry C. Riely dated August 13, 1930,
for the refusal of said Virginius R. Shackelford and E. H.
DeJarnette, Jr., to comply with said decree did not constitute
a waiv:er of other grounds for said refusal subsequently asserted and not set forth or covered in said letter.
5. That there was depreciation in the value of the property
involved between May 30, 1930, and August 13, 1930.
6. That said alleged depreciation in the value of said property' ha.d any leg·al bearing on the obligation of said Virginius R. Shackelford and E. II. DeJarnette, Jr., to c9mply
with said decree of :tYiay 5, 1928.
7. That it would be inequitable to require said Virginius
R. Shackelford and J~. H. De,Tarnette, Jr., to comply with
said decree of May 5, 1928, by accepting a conveyance of the
two-~ixths interest in the tract of land involved
page 199 ~ standing in the nan1e of said ~J. W. Boston and
paying him therefor the sum of $5,000.00.

. J. W. BOSTON,
By McGPIRE, RIHiLY & EGGLESTON,

His
Richmond, Va., December 28, 1932.

Coun~el.
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DECREE ENTERED APRIL 3, 1933.

This cause came on again this clay to be heard upon the
papers formerly read and upon the report of W. C. Bibb,
Master Commissioner in Chancery, · filed on December 15,
1932, acting under decree entered in this cause on AprilS,
1931, and upon all of the eviqencc in this cause and the Exhibits therewith filed, . including the original record in the
chancery suit of .J. W. Boston and 0. 1\L Boston against E·. H.
De.Jarnette, Jr., and others identified as printed record No.
604 in the Supreme Court of A.ppeals of Virginia, and upon
the exceptions to said report filed by J. W. Boston on January 24, 1933, and was argued by counsel.
On consideration whereof, it appearing to the court from
the said evidence and exhibits and from the said report of
'\V. C. Bibb, Master Commissioner, tl1a.t:
First: From February 7, 1930, to lVfay 30, 1930, lvfessrs.
Shackelford and De.Jarnette were, at all times, ready, able
and willing to accept a conveyance from J. '\V.
page 200 ~ Boston free of liens and pay him $5,000.00 therefor, nor did they in any way in1properly hinder,
delay or obstruct J. vV. Boston in and about his compliance.
Second: Fro·m February 7, 1930, to ·:rviay 30, 1930, J. W.
Boston was apparently willing to close the transaction, bul:
lte was neither ready nor able to do so, so as to deliver a title
free of liens, his lack of preparedness being his failure, for
more than three and one-half months, to make reasonable
exan1ination and preparation for the closing of the transaction with no adequate excuse offered or appearing for such a
protracted delay. !Ie failed to use due dihgence in making
reasonable and necessary preparation even aft.er being notified of what would be properly required concerning· his title.
Third: That the failure to close the matter on l\fay 30,
1930, so far as .J. "\"'1. Boston's interest \Vas concerned, was
solely and entirely his fault.
·~,ourth: That Shackelford and DeJarnette had a -right
after l\fay 30, 1930, to insist upon a strict compliance \Vitb
the agreement made on said date between all parties relative to the closing of the transaction at some future date.
Fifth: That after May 30, 1930, when Shackelford and
DeJarnette had the right to a strict compliance with the
agreement, J. W. Boston refused the delivery of a. certain
designated joint deed which it had been agreed should be delivered as a part of the necessary papers· in the closing· of

J .. W. Boston v. V. R. Shackelford, et nl.

187

this transaction, and said Shackelford and DeJarnette were_
damaged by its non-delivery; that after May 30,
page 201 ~ 1930~ J. W. Boston negligently failed and refused
to clear the title to his interest in the property
and release the liens thereon in violation of his agreement,
and notwithstanding the faet that he had notice of the same.
Sixth: That DeJarnette and Shackelford were both ready,
willing and prepared from February 7, 1930, to May 30,
1930, to accept conveyances free of liens from the Bostons
and had made special arrangen1ents and had secured and had
in bank on the last named date the funds with wh~ch to pay
for this property, and that they were inconvenienced and
put to loss because of the delay, refusal and inability of J. W.
Boston to comply with his agTeement (the holding of a fund
of $5,000.00 in readiness in cash for any .considerable time
being a matter of no small consequence), and further:
Seventh: That fron1 May 30, 1930, to August 13, 1930,
(this latter being the date when J. W. Boston drafted on
Shackelford & Robertson with deed attached, but without
the "necessary papers" according to agreement and to release the liens), there was a change of circumstance~-the
property in question during that itme ha:v.ing greatly depreciated in value during the inex-cusable delay and neJ?,·lect on the
part of J. W. Boston, which facts are good and sufficient
grounds for denying the specific performance sought by J.
W. Boston, l1e being the party at fault.
And the court being further of the opinion that the said
Jv[aster Commissioner's conclusions of law as
pnge 202 ~ found by l1is report, that. the relief prayed for in
the petition of J. W. Boston should not be
granted, are correct; and that. it would be inequitable and 1Jnjust to require the specific performan-ce of the decree by DeJarnette and Shackelford.
To all of which findings of fact and. conclusions of the
court, except as to the 'villingness of J. W. Boston. and of
DeJarnette and Shackelford to close said sale on 1\-lay 30,
1930, said J. W. Boston, by counsel, excepted, on the ground
that said findings and conclusions, subject to said exception,
are not supported by the facts shown in evidence and the law
applicable thereto;

WHEREFORE the court doth adjudge, order, and decree:
First : That the exceptions to the said report filed in behalf
of .J. W. Boston by counsel are hereby overruled;
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Second: That the said report of Master Commissioner W.
C. Bibb and the findings of fact therein set forth, and the
conclusions of law therein reached, be, and the same are
hereJ.:>y ratified, approved, and confirmed in all respoots;
Third: That ;r. W. Boston, by reason of the premises
herem, has forfeited such rights as he may have had to the
specific performance of the deeree entered in the Supreme
Court of Appeals of Virginia in this cause on January 16,
~ 930, and the prayer for specific performance of said decree
by V. R. Shackelford and E. H. DeJarnette is refused, and
the said V. R. Shackelford and E. H. DeJarnette
page 203 } shall not be required to any further performance
thereunder and a.re relieved therefrom;
Fourth: That ·v. R. Shackelford and E. H. DeJarnette
be, and they are hereby vested with a joint, undivided onesixth interest in the property in these pro·ceedings more particularly described, acquired by them from C. M. Boston;
Fifth: That the petition and motion upon which the rule
to show cause was issued be and the same· is hereby dh,missed
with costs against the said J. W. Boston; and
Sixth: That the clerk of this court be and he is hereby
directed to recorcl this decree in the current Deed Book of his
office and index the same according to law in the names. of
all parties to this suit, and he shall ·further certify a. copy
of said decree to the clerk of the Circuit Court of Louisa
County, Virginia, who will likewise record and index the
same in his office, the cost of same to be taxed as a part of
the costs of this suit : ·
To which decison and decree of the court, as set forth in
the foregoing paragraphs designated as First to Sixth, inclusive, said J. W. Boston, by counsel, excepted on the ground
that they are improper and erroneous under the facts' herein
shown and the law applicable thereto.
It having been indicated by counsel for J. W. Boston that
an appeal from this decree may be applied for, the c'>urt doth
suspend the operation thereof for ninety days to allow said
appeal to be perfected, and by agreement of parties no suspending bond is required.
I, J. W. Browning, Clerk of the Circuit Court of the County
of Orange, Virg~nia, clo hereby certify that the foregoing is
a true copy of the record, as was embraced in the applica·tion of counsel for J. W. Boston to me, in the Chancerv cause
of J. W. Boston vs. V. R. Shackelford and E; H. DeJarnette,
Jr., tried in my Court.
·
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And I further certify that the notieed required under Section 6339 of the Code of Virginia, as amended, has been duly
g·iven.
Given under my hand this 28th day of July, 1933.

J. W. BROWNING,
Clerk Circuit Court of Orange County, Virginia.
A Copy-Teste:
M. B. WATTS, C. C.
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